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THE INTERNATIONAL BUREAU OF FISCAL Docu- 
MEDITATION was founded in 1938. For reasons of 
Organizing character this Bureau is established as 
a separate foundation according to Netherlands 
law. The Bureau is a scientific, independent, non- 
profit making, non—political foundation of which 
the, purpose is defined in the articles as follows: 

(art. 2.) The Object 'of the Infernational Bureau 
of Fiscal Documentation is 'the foundation and 
maintenance of an international documentation 
bureau, in order to supply information in fiscal 
legislation and the application of fiscal law, and to 
stimulate the study of fiscal science. 
(art. 3) The International Bureau of Fiscal‘Docu— 
Ezentation shall endeavour to realise this object 

any founding a library on fiscal legislation, books, 
periodicals and other publications; 

b. supplying information; ' 

c. giving any one the opportunity to study all 
material available in its library; 

d. issuing a periodical; 
c. any other'appropriate measures. 
In close cooperation with the I.F.A., and with 
the aid of expert correspondents throughout the 
world, the Bureau acquires as much information 
as possible in the field of international and com— 
parative law. The Bureau is thus able to supply 
data (but not advice) on specific tax problems. A fee, necessary for the maintenance and exten- 
sion of the Bureau, is charged on a time/cost 
basis. The Bureau has published two series of 
monographs: “Publications of the International 
Bureau of Fiscal Documentation” and “Studies 
on Taxation and Economic Development”. ‘ 

The Bureau also published European Taxation, 
now a monthly journal on the tax systems of 
Europe. It is now published in two parts. Tax 
News Service, published twice per month, provid— 
es rapid information on world—Wide tax develop— 
ments. Supplementary Service to European Taxa- 
tion is a loose—leaf reference Work. 
The loose—leaf series, Guides. to European Taxation 
comprises “The Taxation of Patent Royalties; 
Dividends, Interest, in Europe”, “Th; Taxation 
of Companies in Europe” (ready soon); “The 
Taxation of Private Investment Income” and 
“Value Added Taxation in Europe”. 
The loose-leaf series, Tax Treaty Guides com— 
prises “Handbook on the U.S.—Ge;;man ,Tax 
Convention” and “Handbook on the Dutch- 
German Tax Convention” (in German). The 
Bureau has also published two loose—leaf 
reference works, Corporate Taxation in ’Latin 
America and African Tax Systems. 

[I 

LE BUREAU INTERNATIONAL DE DOCUMENTATION 
FISCALE fut fondé en 193 8. Pour des raisons de 
caractére-organisatoire, ce Bureau est établi con1~ 
me une fondation séparée conformément au droit 

, civil néerlandais. Le' Bureau est une institution 
scientifique, indépendante, sans but lucratif et 
sans objet politique, dont le b’ut est défini dans 
les statuts comme suit: 
(art. 2) Le but du Bureau International de Docu- 
mentation Fiscale est d’établir et de maintenir Lm 
bureau international de documentation tendant 5. 
fournir des informations concernant la législation 
fiscale ct l’application du droit fiscal, ainsi qu’Ta 
stimuler l’étude de la science fiscale. 
(art. 3) C’est par les moyens suivants que I'e Bu- 
reau se propose d’atteindre ce but: 
21. en établissant une bibliothéque fiscale d’ou— 

vrages, revues et autres publications; 
b) en fournissant des informations; 
c) en procurant 2‘1 tous ceux qui s’y intércssent 

l’occasion de consulter ces ouvrages; 
d) en publiant un périodique; 
6) en recourant £1 tout autre moyen adéquat. 
Par une coopération étroite avec l’IFA ct avec 
l’aide de correspondants :‘1 travers le monde, le 
Bureau rassemble toutes les données possibles en 
matiére de droit international et comparé. De 
cette fagon, le Bureau est 2‘1 méme dc fournir 
des renseignements conCcrnant des problémes 
fiscaux spéciaux mais sans dormer d’avis. Des 
honoraires, nécessaires pour 16 maina et l’ex— 
pansion du Bureau, sont demandés sur base du 
temps nécessaire et du cofit. Le Bureau a publié 
deux séries de monographies: “Publications du 
Bureau International de Documentation Fi‘scale” 
et “Studies on Taxation and Economic Develop— 
ment”.

, 

Le Bureau public aussi European Taxation, qui' est 
devenu une revue mensuelle sur les systémes 
fiscaux eilropéens et compren'd" deux "parties. 
Tax News Service, publié deux fois par mois, 
donne une information rapids, é l’échelle mon- 
diale, dc tout ce qui touche ‘9. la fisc'alité. 
Supplementary Service to European Taxation est un 
ouvrage de référencé présenteé sous feuflles 
mobiles. 
Guides to European Taxation, également une 
publication sous feuilles mobiles, comprénd‘ 
“L’imposition dc Redevances, Dividendes et . 

Intérets en Europe”, “L imposition des Sociétés 
de capitaux en Europe” (parafit sous peu), 
“L’imposition dc revenu- des investissem'ents 
privés” et “La Taxe sur la Valeur Ajoutée en 
Europe”. 
Tax Treaty Guides, une autre publication sous 
feuilles mobiles, comprend lefl“Manuel relatif 
51‘ 1a Convention fiscale Allmagne —- Etats Unis” 
et lé “Manuel relatif 51 1a Convention fiscale 
Pays-Bas — Allemagne” (en langue allemande). 
Le Bureau a également publié, Corporate Taxa— 
tion in Latin America ct African T ax'Systems, deux 
ouvrages d’information sou's feu‘flles mobiles.
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The LEA. was founded on the 12th of February 
1938 by tax experts of a number of countries. 
Purpose and working-method are defined as fol- 
loWs in the Articles: 
Aim

_ 

(art. 2) The aim of the Association is the study 
and advancement of international and compara- 
tive lawin regard to public finance and especially 
international and comparative fiscal law and the 
financial and economic aspects of aviation. 
Plan qf action

I 

(art. 3) The Association shall endeavour by all 
legal means to realise this aim: 
a) by scientific reseatch; 
b) by holding congresses and conferenccs; 
c) by publications; 
d) by co-operafion with all data collecting 

organisations, especially the International 
Bureau of Fiscal Documéntation in‘Amster- 
dam; ' 

e) by all other appropriate methods. 

L’IFA fut fond‘ée 1e I2‘ février 1938 par un' nom- 
bre d’exptérts en 'matiére fiscale de diVers pays. 
Le but et l’organisation sont définis dans les 
Statuts comme suit: 
Objet 
(art. 2) L’association a pony objet I’étudc ét la 
promotion du droit international ct comparé en 
matiére d'c finances publiques, et spe’cialement le 
droit fiscal international et comparé ainsi que les 
aspects financiers ct économi‘ques dc la fiscalité. 
Plan d’Action 
(art. 3) L’association 't'endra par toutes voies 
légalesé. réaliser Cet'objet; 
a) par la recherche scientifique; 
b) par la tenue dc congrés et de colloques; 
c) par des publicationé; 
(1) par la collaboration au fonctionnement- de 

tous organismes de documentation, notém— 
ment le Bureau International de Documenta- 
tion Fiscalc 5 Amsterdam;

_ 

6) par tous autres moyens appropriés. 
iii: 

In the following countries there are National 
Groups. Members living in one of these coun- 
tries can approach the secretary of their group, 
whOse address is stated below: 

Dans 'les. pays suivants, I’IFA .a un groupement 
national. 'Lcs membres habitant ccs pays peuVent 
s’adresseL; an secrétaire dc leur groupemerlzt dont 
l’adresse est donnée ci-dessous: 

ARGENTINA Dr. Enrique]. Reig, Florida I42-p1—of. i93, Buenos Aires ARGENTINE 
AUSTRALIA 

, CJ. Berg 
' 

AUSTRALIE 
Commercial Bank Chambers (9th Floor) 62 Margaret Street, Sydney AUSTRIA AUTRICHE 

Dr. A. Hiirtlehner, Kammer der Wirtschafistreuhinder, Bennoplatz 4, I080 Vienna BELGIUM 

DENMARK 
Dr. Raymond van Rolleghem, 88 Rue Bosquet, Bruxelles 6 

BRAZIL M; Caldeiro de Andrade, Av. Ahme. Barroso 81 — 8/1222-123 8, Rio de Janeiro 
M. Qstergaard 

BBLGIQUB 
31113s 

DANEMARK 
Dansk Skattevidenskabelig Forening, Kronprinsessegade 8, Copenhagen K.
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FINLAND Mauno Turu'nen, Kamalfis—Osake—Pankki, Aleksanterinkatil 42, Helsinki IO FINLAND}! 
FRANCE A. Jacot, 5 rue Cardinal Mercier, Paris 1X6 FRANCE 
GERMANY Dr. A. Heim’ng, Habsburgerring 2—I2 Ktiln IO ALLEMAGNE 
GREAT BRITAIN D.N.C. Gray, 6, St. James?s Square,.London S.W.I GRANDE-BRETAGNE 
GREECE Dem. Tsingris, 9, Rue D. Soutsou, Athénes (6) GRBCE 
ISRAEL Dr.].F. Pick, 18, Rothschild Blvd., Tel—Aviv ISRAEL 
ITALY Prof. Cesare Cosciani, Piazza Venezia II, Roma ITALIE 
LUXEMB O URG R. van Rolleghem, 88 rue Bosquct, 1060 Brussels LUXBM'B o URG 
MEXICO Lic. Margarita Lomeli Cerez‘o, Louisiana 93, C01. Népoles, Mexico 18 DE MEXIQUE 
NETHERLANDS J.F. Spierdijk, Aljc'xander Gogelweg 30, The Hague PAYS—SEAS 
PORTUGAL Dr. J. Lopes Alves; Rua Portas Santo Antao, 89, Lisbon—2. PORTUGAL 
SOUTH AFRICA . SOUTH AFRICA 

Dr. Barfy K. Spitz, 1017 Innes Chamber's, Pritchatd Str., Johannesburg 
SPAIN Prof. Natciso Amorés Rica, Quintana 15, Madrid 8 ESEAGNE 
SWEDEN B. Villard',‘ c/o Swedish Institute of Foreign Law, Box 5513, 11485 Stockholm 3 SUEDE 
SWITZERLAND . Dir. Eugen Islet SUISSB 

c/o Schweiz. Treuhmdgesellschaft, St. Jakobs—Strasse 25, Basel
' 

UNITED STATES OF AMERICA Harold S. Sommers ETATS-UNIS D’AMBRIQUE 
280 Park Avenue, New York, 10017 N.Y. 

URUGUAY Cdor. Mario E. Pravia, Casflla de Correo 237, Montevideo URU GUAY
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With the close cooperation ofa network of expert correspondents in each of the Latin American coun- 
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Price: US$ 75.00 - £ 3L2s. (£ 31.10)- *Dfl. 270.00 — DM 275.00 
(including supplements for 1971) 

It For residents of The Netherlands: the prices quoted are exclusive of TVA (BTW) 
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ARTICLES er *‘ 
ae * 

JO‘K‘O LéP‘Es ALVES*: 

LES 4EMES JOURNEES LUSO-LHISPANrO- 
AMERICAINES D’ETUDES FISCALES 

La quatriéme session des Ioumées Luso- 
Hispano—Américaines d’Etudes Fiscales, or- 
ganisée par l’Association Fiscale Portugaise, 
en collaboration avec l’Assocjation Espa'g— 
nole dc Droit Financier et l’Instit'ut Latino 
Américain de Droit Fiscal, a eu lieu é Estoril 
(Portugal), du 28 au 30 septembre demier. 
Suite aux précédentes réu‘nions - £1 Coimbra 
ct Curia (Portugal) en 1966, 2‘). Santiago de 
Compostela (Espagne) en 1967 et £1 Rio de‘ 
Janeiro (Brésil) en 1968 — ces 4éme's IOurnées 
ont été, d’une certaine {9.9011, l’attestation 
défini’cive de. l’intérét et de l’influcnce que 
ces réunions d’étude‘ périodiques ont su 
gagner auprés des milieux de fiscalistes des 
pays de I’Amérique Latins, de I’Espagne ct 
du Portugal. '

. 

D’autres sessions 'devront suivre cells-Ci, en 
1972 en Espagne, en I974 5. Mexico et en 
I976 £1 Buenos Aircs (1a régle d’une périodi— 
cité bi—annuelle ayant été arrétée £1 Estoril 
dans une réun’ion du comité organisatcur per- 
manent, constitué par les présidents et les 

secrétaires généraux dc l’As'sociation Fiscale 
Portugaise, de l’Association Espagnole dc 
Droit Financier et de Institut Latino-Améri— 
cain dc Droit Fiscal) et ‘confirment donc cet 
intérét ct cettc influence. 
II ‘c‘onvient dc rappeler que l’idée de la réa— 
lisation de ces Iournées est née des contacts 
entre dels fiscalistes des pays concernés, con- 
tacts rendus possibles par les Congrés an- 
nuels de PLEA. Des fiscalistes appartenant 
aux organes dc direction ‘des Associations 
portugaise ct espagnole et‘ de l’Institut latino 
américain (cc dcmier regroupe les nombreu— 
'ses associations nationales dc fiscalistes exis- 
tant en Amérique Latins) ont vu une possi— 
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bilité exceptionnelle dc fructueux échanges 
d’idées et d’expériences en matiére fiscale 
qui pouvrait .découlcr des affinités de tout 
ordrc existant entre les deux pays ibér-iques. 
et les pays. d’Amérique Latins —_- et tout d’a— 
bord des affinités _€11lturelles ct linguistiques, 
ces derm'éres permettant 1a coxhpréhension 
réciproque des fiscalistes dc languecspagnol'e 
61: C16 langue portu'gaise, sans 1a médiation 
toujours quelque peu embarrassame de 19. 

traduction. Ces fiscalistes 56 sent donc mis 
d’accords pour chercher 32 assurer l’organisa- 
tion périodique de réunions d’étude reser- 
vécs £1 des fiscah'stes latino—américains, es- 
pagnols .et portugais; elles auraient lieu, dc 
préféren'cc, £1 des dates proches dc celles des 
Congrés dc PLEA. .afin de profiter des 
déplacements d’experts fiscaux que ces 
Congrés entrainent toujours. 

Les méthodes de travail adoptées pour la 
production de documents écrits (présenta- 
tion d’un rapport général sur chaque sujet, 
ayant pour base des rapports nationaux et des 
communications). sont ‘semblables é cellcs 
utilisées aux Congrés dc PLEA. mais asseZ 
diHérentes en ce qui concerne 1a discussion 
orale, réservée pour chaque sujet 1‘1 un nom— 
bre restraint de-flscalistes invités, cette limitae ‘ 

tion visant é. préserver-‘la qualité scientifique 
des débats et :21 créer les conditions. d’un vrai 
dialogue entre les participants. 

* Secrétaire Géne’ral de l’Association Fiscale 
Portugaise, a eu les fonctions dc secrétaire général 
des Journées LusoéI-Iispano—Américaines de 1966 
(Curia et Coimbra) st 1970 (Estoril), ayant aussi 
participé aux Journées de 1967 (Santiago de 
Compostela) et de 1968 (Rio de Janeiro); -
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Cette orientation at renduZpossible le choix 
dc sujets ’étude dc droit fiscal ct d’écono- 
mic fipanciére qu’on pcut, sans exagération, 
considérer comme sujets de pointe et leur 
traitement a un nivcau scientifiquc générale— 
ment trés soigné et fécond. 

La premiére expérience des Iournées organi— 
sécs par l’Association Fiscale Portugaise en 
1966 51 Curie, et £1 Coimbra aprés 1e Congrés 
dc l’I.F.A. é. Lisbonne, a donné 16 ton des 
préoccupatiOns de rigueur théorique et de 
travail dc bonne qualité scientifique aqu’on 
vient de mentionner. 
Une trentaine de fiscalistes trés réputés pro- 
venant de l’Argentine, du Brésil, dc l’Espag— 
ne, du Mexique, du Portugal, (16 l’Uruguay 
et du Venezuela, ainsi que 16 directeur du 

cxportations, ainsi que la convenance dc 
l’harmonisation des types fiscaux en vue dc 
permettre la répression de politiques de sub— 
ventions abusiv¢s; on a aussi reconnu que, 
dans certains cas on pourrait envisager une 
politique dc dégrévements dam les impéts 
sur les bénéfices, proportionels aux gains 
découlant des exportations. 

Les zémes Iou‘rnées, organisées par L’Associa— 
tion Espagnole dc Droit Financier, ont été 
célébrées en 1967 2‘; Santiago de Compostcla. 
Cette fois lcs sujets ’étude Ont porté sur 
«la responsabilité fiscale des entreprises et de 
lems organes de gestion» — ce qui, outre 1a 
définition du cadre juridique de la res— 

ponsabilité des entreprises elles mémes ct cc 
quelle que soit leur forme juridique, ct dcs 

Bureau International dc Documentation membres dc leurs‘ organes de gestion pour 
Fiscalc, comme invité spécial, 36 sent rassem— 
blés pour étudier deux sujets dont 1a portée 
théorique et pratique se passe dc commen- 
taires: «Concept ct nature du débit fiscal» et 
«Mesures fiscalcs d’appui £1 l’exportation». 
Aprés des débats extrémement suggestifs 
portant sur lcs théses développées dans les 
rapports et les communications écrites,1 les 
Joumées de 1966 sont arrivées £1 des conclu— 
sions trés intéressantes sur le plan scientiflque, 
cclles concemant lc délit fiscal soulignant sur- 
tout l’affixmation du principe de la culpabi— 
lité comme une condition cssentielle dc l’ap— 
plication dc sanctions aux agents de Viola- 
tions dc la loi fiscale définies légalement com— 
me délitsr(ce qqi-entra‘me la considération des 
délits fiscaux selon les principes fondamen— 
taux de la théorie générale du Droit Crimi— 
nel) ct celles concernant lcs mesures fiscales 
d’appui é l’exportation mettant principals— 
ment on évidence la nécessité d’une générali— 
sation de la tendance :‘a. des dégrévements dcs 
taxes sur le chiflre d’affaires ct sur la con— 
sommation comme mesurcs susceptibles 
d’éviter une charge fiscale excessive sur les 

les dettes fiscales des premiéres, a permis Ie 
prolongement du débat dc l’année anté— 
rieure sur le délit fiscal dans le domaine des 
contribuables non—individuels ct sur «la po— 
litique fiscale comma facteur du développe— ' 

ment régional».
' 

De nouveau des juristes et des économistes 
espagnols, portugais et des pays latino- 
américains (cette fois, o‘utre des délégués uru— 
guayens, un représentant de Pérou a aussi 
participé aux travaux) au nombre de qua— 
rante é peu prés, ont assuré 1a présentation 
d’un ensemble dc rapports et de communi— 
cations d’une trés bonne qualité2 ct un débat 
approfondi sur les sujets d’étude. 
Les conclusions sur le sujet de «la responsa- 

. bih'té fiscale des entreprises et de leurs orga- 
ncs dc gestion» ont mis en rapport 1’app1ica— 

I. L’Association Fiscale Portugaise a fait publier 
1111 volume contenant l‘es rapports généraux ct 
nationaux, les communications et les compteg 
rendus des débats. 
2. Pubh'és par I’As‘sociation Espagnole de Droit 
Financier dans le tome 2. de sa «Mémoire» dc 
l’année 1967. 
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tion de sanctions aux contribuables «collec— 
tifs» avec lés possibilités juridiques de forma— 
tion et manifestation d’une volonté sociale 
et ont recomme‘uidé que, dans l’application 
de sanctions aux titulaires de charges socié— 
taires et aux entreprises elle mémes, soit 
évitée l’accumulation de sanctions pour le 
méme délit. 
Quant au sujet «La politique fiscale comme 
facteur du développement régional», les 

conclusions, ayant tout d’abord souligné que 
les problémes du développement régional 
ne sont pas ex‘clusivement économiques, 
s’imbriquant dans les structures politiques, 
historiques, culturellcs et administratives 
dc chaque pays, out exprimé l’opinion selon 
laquelle une politique adéquate de dépenses 
publiques pourrait agir en faveur du déve— 
loppement régional plus efficacement qu’une 
simple politique dc bénéfices fiscaux et que, 
de touts fagon, la science financiére aura 
beaucoup 2‘1 gagner de l’incorporation de 
méthodes d’analyse régionale, fondée sur le 
plus vaste ensemble possible de données 
fournics par l’observation empirique 
En 1968, les Iournées ont cu lieu pour la 
premiére fois sur le continent améric’ain, 51 

Rio de Ianeiro, organisées par l’mstitut 
Brésilien de Droit Financier. Naturellement 
la participation dc représentants latino- 
américains s’est élargie: outre une nombreuse 
délégation brésilienne, ont pris part aux 
travaux des fiscalistes argentins, chiliens, 
pérouviens et urugayens. L’Espagnc et 16 
Portugal ont été largement représentés ct 
deux invités spéciaux européens d’autres pro- 
venances, Monsieur J. van Hoorn Jr. et 16 
Dr. Pierre Guieu, de la Commission des Com— 
munautés Economiques Européennes ont 
aussi assisté aux Iournées. 
Les participants 56 sont répartis trois sujets 
d’étude: «Les fictions en Droit Fiscal», «Les- 
mesures fiscales visant 5a stimuler 1e dévelop— 
pement économique» «La consultatibn préa— 
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lable é L’Administration fiscale par les con-,- 
tribuables».3 
L’étude ct débat du sujet des «fictions en 
droit fiscal» — une matiére assez suggestive

' 

ct pleine d’implications mais qui était restée 
presque totalement inexploitée par la doctrine 
juridico—fiscale — a débouché sur des conclu- 
sions 01‘1, aprés une rigoureuse délimitation 
du concept de «fiction» comme 1a définition 
des «hypothéses légales» prévues dans les 

normes moyenn'ant 1a sélection et Vre—créa— 

tion des faits :1c projection juridique _en 
des conditions non-comcidentes, dans l’es— 

sentiel, avec les réalités extra-juridiques aux- 
quefles se rapportent les normes en question, 
on a recommandé que les «fictions» respectent 
toujours les principes fondamentaux dc 
I’imposition, notamment le principe de la 
-1égalité et le principe de la capacité contribu— 
tive, et que la technique législative' de‘ l’éta— 
blissement dc fictions ne soit utilisée qu’au 
cas 01‘1 les buts poursuivis par le législateur 
ne pourraient étre atteints par 'd’autres 
moyens techniques. 
Les conclusions ‘apprOuvées dans le cadre 
du sujet de la «consultation préalable» ont 
souligné surtout le devoir dc l’Administra— 
tion Fiscale dc donner une réponse dans Ie 
délai 16 plus court possible aux consultations 
écrites des contribuables sur la portée des 
dispositions fiscales par'rapport A des faits 
concrets, déjz‘l accomplis ou susceptibles 
d’accomplissement, pourvu que le consul- 
tant rassemble les conditions de légitimité 
pour déposer’une consultation sur vces faits; 
on a aussi recommandé que les réponses 2‘1 dos 
consultations dfimefit présentées soient as— 

treignantes pour l’AdmiIfiStration et que la 
présentation, par voie de la consultation, de 

3. L’Institut Brésflien de Droit Financier pré- 
pare 1a publication d’un volume contenant les 
rapports et communications et des comptes— 
rendus des débats.
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faits susceptibles de produire l’applibation 
de sanctions au contribuable ait 1a portée 
d’une présentation spontanée du contribu— 
able fautif. 
En ce qui concerne «Les mesures fiscales 
visant 31 stimuler le développement e’cono— 
mique», les con'clusions approuvées ont fait 
ressortir l’intégration de la politique fiscale 
dans une politique globale de' développe— 
ment, les mesures fiscales en faveur de cette 
politique étant des instruments importants, 
pourvu qu’on évite des distorsions au prin— 
cipe de l’équité en définissant lb caractére 
temporaire des mesures d’exception et en 
assurant une flexibilité d’application adé— 
quate. On a' aussi recommandé que les 

pays exportateurs de capitaux s’fissocient é 
une politique de coopération internationale 
pom le développement éconofnique des 
peuples, moyennant l’exonération de l’im— 
position des revenus provenant des capitaux 
investis dans des pays en voie de développe— 
ment. 

Aprés deux années les Iournées Luso-His— 
pano-Américaines ont eu lieu, une fois de 
plus, an Portugal au mois de septembre 
passé. 
Ainsi qu’il en a toujours été 2‘1 ‘l’occasion 
d’études importantcs en matiére ‘fiscale, les 

journées ont rassemblé £1 peu prés 80 fiscalis~ 
tes venant des pays concernés; les sujets 
d’étude retenus avaient pour. théme «l’im— 
posit'ion des revenus fonciers» ct «l’évasion 
légale — concept ct problémes». On doit 
souligner une représentation des délégués dcs 
pays de'l’Amerique Latine remarquabl’ement 
nombreuse ct diversifiée: 9 argentins, 7 
brésih'ens, I chilien, I mexicain, 6 pérou— 
viens, 4. uruguayens et 4 vénézueliens, ce 
qui constitue un record, méme par rapport 
aux Iournées de Rio de Ianeiro. Monsieur 
Van Hoorn Jr. a été, une fois de plus, spé— 
cialement invité 5. assister aux travaux. 

Plusieurs rapports et communications vont 
été présentés sur les deux‘ sujets ’étude qué 
l’Associatiofi Fiscale Portugaise feta public): 
prochainement dans un volume ainsi que la 
compte—rendu des débat‘s concernant l’im- 

position des revenus fonciers, on a recom— 
mandé principalement l’intégration de leur 
imposition dans le cadre général de l’impo‘si- 
tion, en évitant des régimes exceptionnels, 
ct on a insisté sur le fait que l’imposition du 
revenu potentiel, s’appuyant sur un cadastre 
perféctionné, pourrait devenir une mesure 
efiicace visant é stimuler une mise en valeur 
plus rationelle du facteur—terre. 
Dans les conclusions approuvées sur I’éva— 
sion légale, on a cherché principalement £1 

établir une notion rigoureuse d’vévasion 

légale at it recommander l’adoption d’une 
terminologie plus adéquate -— «élision» au lieu 
d’«évasion légale» — comme moyen pour 
éviter certaines confusions dc fond, nées 
d’une terminologie défectueuse. 
Pour coficlure cette trés bré‘ve note d’infor— 
mation sur l’histoire et les résultats de cette 
réum'on périodique des fiscalistes portugais, 
espagnols et latino—américains, qui peut 
déjé étre considérée comma une (165 plus 
importantes dans' le calendrier- des réunions 
internationales d’études dc matiéres fisca‘les, 
nous voulons encore soulignet l’intérét des 
Iournées LusoaHispano-Américaines comme 
un point d’échange 'd’idées, mettant cn c‘on— 
traste les conceptions dominantes en-Europe 
et en Amérique Latins dans les domaines de 
la fiscalité. 

‘ ' 

Soumettre les principes orientateurs dc Ia 
théorie et des politiques fiscales en Europe 5 
l’épreuve des réalités nouvelleé d’un monde 
en explosion comme celui dc I’Amérique 
Latine, maintenir un contact fréquen’t ct 
privilégié avec lés conceptions que l’expé- 
rie‘nce de ces réalités nouveflés fait passer 

dans la théorie, voila un des aspects les plus 
positifs é mettre au crédit des Iournées Luso- 
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Hispano—Américaines d’E’cudes Fiscales. Et 
dans la mesure oil cela se fait par un libre 
dialogue, exempt dc routes pressions politi— 
ques, économiques ou aut'réspn xretIOuve iCi 
1a procédure qui convient i la recherche 
scientifique moderne car, pour reprendre des 
mots dc Frangois Perroux, puisque «la; 

science modernc est esséntiellement relati— 
vist’e, préte £1 remettre eh question non seulei 
ment .ses acquisitions particuliéres, mais Ia 
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totalité de ses systéme's conceptuels, €116 
accepte que tous ses concepts soient dialecti~ 
sés, indéfiniment révisés par retouches succes- 

. ‘. , _ A , , _ . 
_ . . SIVCS d 1111 meme ‘CSPrlt, Ct mJS en questlon 

dans les dialogues entre esprits qui se con- 
tredisent les 11115 les, autres, pour l’augmenta— 
tion (111 -trésor commun».4 

4. En préfaice au vol. I d'es «Oeuvres» de Mafx, 
N.R.F. (Bib; de la Eléiade).
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SOME NOTES ON HARMONIZATION 
IN THE CENTRAL AMERICAN COMMON MARKET 

Four countries of the area known as Central 
America, namely Guatemala, El Salvador, 
Honduras and Nicaragua, established in 

1960 the legal framework of what later 

would come to be known as the Central 
American Common Market (C.A.C.M.). 
The legal document is the Central American 
Economic Integration General Treaty signed 
by all the above—mentioned countries on 
December 13th, 1960. Costa Rica adhered 
to the Treaty two years later, on July 23rd, 
1963.

‘ 

Today, after ten years, many of the goals of 
the integration scheme have been achieved, 
especially those of the Common Marketl. 
When such a stage has been reached, the need 
for harmonization find unification of the 
different legal systems in forc'e in the different , 

countries becomes an urgent requirement. 
This is because at this level of integration the 
contacts made by the state organization, 
enterprises and individuals are of such a 

degree as to require the immediate assimila- 
tion of business requirements, diplomatic 
methods and formal measures. 
Any delay in this harmonization will give 
rise to several obstacles to the future de- 
velopments of the Common Market, and, 
although on one hand the task appears to 
bee. normal one, on the other it creates inter- 
ference with the delicate political activities 
of the states. 
Presently the Central American Common 
Market is facing these political problemsz, 
especially as regards social, fiscal and mone— 
tary policies. No matter how painful or 
hazardous this process of harmonization is, 

the majority of the economic integration 
schemes have been trying to fulfill this task. 

In this context, the European Common Mar- 
ket has to be placed in a very im- 
portant position (Article 3 (h) of the Treaty 
of the European Economic Community 
(Treaty of Rome) mentions among the 
activities of the Community “the approxima- 
tion of their respective national laws to the 
extent requixjed for the Common Market to 
function in an orderly manner”3. 

* Lic. Soto Jiménez is an- attorney and an econo- 
mist, having graduated fiom the University of 
Costa Rica. He subsequently obtained a Master 
in Comparative Law at New York University, 
and later was a post—graduate in Integration at 
the Europa Instituut of the University of Amster- 
dam. Lic. Soto Jiménez is currently Professor of 
Central American Economics at the School of 
Economics of the University of Costa Rica. 
I. “The C.A.C.M. has successfully completed 
the first stage of its history—the creation of the 
framework for effecting economic integra- 
tion—.It has also demonstrated the ability of 
Latin American countries to put aside national 
differences for the improvement of an 'area 

through international coordination and coopera- 
tion”. A]. Marshall. The Central American 
Common Market. See also J. Moscarella. Econo- 
mic Integration in Central America. In: Latin 
American Economic Integration. Ed. by MS. 
Wionczek. Praeger Publishers. New York, 1966. 
2. “These developments (in social, fiscal and 
monetary policies) will all have serious political 
ramifications and will require the renunciation 
of degrees of national autonomy possible in 
favour of some central authority”. AJ. Marshall. 
The Central American Common Market, 
op. cit. 
3. The English translations of the Treaty “of 
Rome are taken from the English text of the 
Common Market Reporter. Vol. I. Commerce 
Clearing House, Inc. New York 1965 herein— 
after cited as C.C.H.

‘ 

All other translations in this articlewarefiby the 
author. 
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This -‘ ‘bringing. together of the national 
laws” has been crystallized through Articles 
100, 101 and 102 of the said Treaty. Thes'e 
{three Articles can be separated into two 
groups, the first consisting only of Article 

. 100, and the second consisting of the other 
two provisiOns of the Treaty. 
Under Article 106, the Council, acting un- 
animously on aproposal of the Commission, 
can issue directives for the harmonization of 
the legislative, regulatory and administrative 
provisions of the Member States, Whenever 
these measures have a direct influence on the 
functioning of the Common Market“. 
According to Articles IOI and 102, “the 
{amt that differences in the national laws 
might cause distortions of competition 
among the enterprises of the Member 
States'”5 is to be taken into account. 
Specifically, Article 101 gives power to the 
Commission to consult with the interested 
parties with respect to legislative, regulatory 
or administrative measures which are dis- 

torting competition and are subject to the 
process of harmonization. If agreement is 

not reached, the Council, upon request of 
the Commission, will issue the necessary 
directives. 
Afticle 102 provides for a supplementary 
mechanism by which the States are bound to 
consultations With the Commission When- 
ever they think that a new measure would 
affect or distort the Common Market. Thus, 
this provision is clearly designed to avoid the 
issuance of new national provisions 0r 
amendments that might cause distOrtiQns in 
competition. 
The above-mentioned Articles are not the 
only available tool. The Treaty also con- 
tains, in other chapters, special provisions 
which promote the harmonization of the 
laws“.

‘ 

By the same token, Article 220 of the Treaty 
lays down a procedure through which the 
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Member Countries can reach agreement as to 
matters not within the competence of,,the 
Council. 

Though we have said that the European 
experience has been very fruitfuf in dealing 
with the problems of harmonizing the legal 
systems of the difierent State's,. it is necessary 
also to say that these countries have faced 
many political problems in putting this into 
effect: 

“Since important economic and political ‘ 

interests are affected by the appmximation 
of legislation—it is- said—progress in this 
area has been slow, and only a handful of 
directives are in operation to date”7. 

In Latin America, the process of harmoniza— 
tion has seen two developments. The most 
important of them has been in Central 
America, where the Common Market is 

functioning. In the author’s opinion this is 

the m0re important of the two beCause the 
degree of uniformity achieved in Central 
America is far greater than that of the Latin 
American Free Trade Association (LAFTA) 8. 

4. “Article Ioo‘is aimed at an approximation in a 
more specific sense: this approximation will 
result not fiom a common attion aimed at a 
common policy, but rather, it will result from 
special directives drawn up expressly for this 
purpose.” C.C.H. op. cit; p. 2512. 
5. C.C.H. op cit. p. 2504. 
6. Article 99 (concerning indirect taxes) and 
Articles 117 and HS (concerning social legisla— 
tion) are complementary to Articles 100-103. 
Article 27’(le’gislati0n and customs duties) does not 
exclude Arficle 100, since it provides for no 
strict procedures. Articles 56 and 57 (non—wage- 
earning activities and professions) could be 
deemed to be special provisions in its limited 
field. See C.C.H. pp. 2511-2514. 
7. C.C.H. p. 2503. 
8. “E1 proceso de armonizacién legislativa dentro 
de la ALALC apenas se ha iniciado. Su enfoque, 
hasta ahora, es de tipo tradicional . . .” Proble- 
mética Jurfdica e Institucional de la Integracién 
de América Latina. Ensayo dc Sistematizacién

v
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This could be. shown inone way- by analysing 
the institutional framework established by 
each schemé.While in the Central American 
Common Market the degree of institutiona- 
lization' has obtained considerable matfirity by 
_a deepinterrélatién, as far as possible, of the 
Member Countries; LAFTA has been tied to 
several kinds' of political manipulations. 
“LATFA, on the other hand”,-—‘-says 
Felipe _Herrera+,“d0<:s not seem to be 
moving ahead with the necessary speed. 
And this is not the fault of‘the leaders of 
that Association. Blame must be placed 
on, the overcautibus and limited terms of 
reference prescribed for it by its founding 
member countries”. ' 

‘

' 

In ‘Céntralz America the process of bringing 
together» the varied 'l‘egislation has been 
different from that ofthe European Commu— 
nity. At least this is the feeling of the experts 
who work close to the Program”. r'They 
have said that from the beginning the Cell- 
tral American scheme followed; another 
path toWa'rds the “unification” ofthe legisla- 
tion in the areas ofutmdstimportance. Thus, 
it is argued, unification rather than uni- 
formity has been the objective. ‘ 

One of the first steps taken was the agree— 
ment. of the Regime of Central American 
Integration Industries, whereby industries 
meeting special requirements as td regional 
importance, receive the benefits of thé status 
of an “integratioh industry”. “The, benefiés 
include (a) -fi:ee tréde in products 

I 

of the 
area, (b) customs protection against compe— 
titidn from "outside the CACM, (c) a 
guqraptee theft no similar indus't'ry will be 
granted the same__ benefits until the market 
allows it, and‘(d) variousvtax incentivesfi. 
This Regime also contains a Chapter ' on 
Special Rules t9 Promote Productive Activi— 
ties, wheréby‘ some 

‘ 

enterprises can 
I 

be 
granted certain speqial customs protection by 
fixing higher duties on- competing imports 

IO 

imports than those "levied in ‘the uniform 
customs tariff 12. _ 

Another major step in the unification W3 
the signing, in 1962, of the Central American 
Agreement_ on Tax Incentives for Industrial 
Development, with the aim of unifying—the 
legal provisions related to tax incentives and 
coordinating their application. Mention 
should also be made of the Customs Union 
Code (CUC), based on Article XXIX of the 
General Treaty. 

Specific Conventions on diverse topics haVe 
been signed'on different occasions,‘such as: 
the Central‘Amcrican Agreement on Circu— 
lation by Roads on June 10th, 1958; the 
Agreement on Unifcrm Road Signals, of 
June 10th, 19 58; the Treaty on Telecommuni- 
cations of April 29th, -1966;~and finally,’ the 
Agreement for the Protection of Industrial 
Property of June I, 1968, which has been ra- 
tified by Nicaragua. Though it is maintain¢d 
that What We- have Central America is 

unification instead of the process of “har- 
monization”, the writer believgs that this is 

(pubficacién provisional) 1967. p. 769.
V 

See also: A. Muller. Quelques Aspects de la 
. situation actuelle dé l’Alalc. In: Revue de la 

‘SOcieté d’Etude e‘t d’Expa‘r'lsion. Sept.‘-OCt. 1966. 
Bruxelles. 

‘ 

» v ‘ 

9. Felipe Herrgra. Political "and Economic As- 
pects, of :Latin American Integration. Inter- 
Amcricén Development Bank. , . 

Io. Derecho Co‘munitario Centt‘oamericano. 
Ensayo de' Sistematizacién, Institute Inter- 
aineric’ano ‘de Estudios Juridicos Int¢macionales. 
(SanJosé, Costa Rica, 1968) pp. 455—456.

_ 

II. A]. Marshall. The Central American Com- 
nion Market, op. cit; 

_

‘ 

12; “A Company must comply with a number 
of vreqtfireménts in order to enjoy thes'e bene- 
fits; for example, it must have enough capacity 
in order to sétisfy at least 50 percent of regional 
demand”. See Special Rules to Promote Produc- 
tive Aqtivities of the“ Regime of Central Ameri- 
can Integration Industries, June 10th, I958. 
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not entirely Correct. To make a sharp .dis— 
tinction Between these terms inight “be 
reasonable for academic or conceptual pur— 
poses, but not when we are analysing the 
ultimate efikcts. of the decision—making 
process at the Community and national 
levels. It seems difficult to say‘ plainly that the 
E'urOpean Community is engaged only in 
harmOnization while thé Central American 
COmnmn Mérkét seeks pure unification. 
Both tasks afe'to' 1becarried outin‘ both Com— , 

‘munities, éccep‘tifi‘g of course, variation in 
' 

dégr‘ee. Examples of 'pure “unification” 
Within the EEC Community could be 'based‘, 
and in fact are based; on Article 220 of the 
Treaty of Rome, whiéh~provides fOr Con—' 
ventio'ns arid; other treaties to coVer fields 
that do not come Within the "competence of 
the Council“. Here the Member'Stétes have 
to convene among themse‘lVe’s‘ on those 
mattei's such ‘as the protection. of pefsons, 
aBoliti'ofi‘ of double taxation within the 
Community, and the simplification of the 
formalities governing the reciprocal recogni- 
tion and enforcement of judgements of the; 
ordinary c0urts‘ of a and arbitration 
awards. Harmonization could be found—as 
has already bECn ekblained—,_ in Articles 
100—103 of the Treaty of Rome. 

We Can also find examples of both processes 
the CACM. On the tone hand we have 

all those cases of unification rélated ‘to the 
integration industries, .the Customs Union 
Code, the rules for standard of quality of 
pfoduc‘tién, the “Agreement o'n'Uniforn’i 
Road Signs, and Others. Examples of the 
harmonization can be seenvi‘n. some of the 
decisions and Resolutions issued by the 
Community institutions. In Resolution No. 
57 of the Executive Council14 “sanitary perti— 
ficatés” issued 'in one of the, Member 
Countries Wcre to be deemed valid in the 
other Member States. .Such Community:— 
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Wide legal validity -is implicitly inherent for 
“road licences” (plates) in the Executive 
Council’s Rcsolmion No. 87 when it says 
that, “according to the Comm'unity legal 
prOvisions‘, there is free transit of transport 
Within the territory of the Member 'States’us; 
Resolution No, 4 of the Executive Council

I 

says that in View of the need to harmonize 
the actual animal and vcgeta‘bler sanitary 
provisio'ns in accordanCe with the ftcatieé of 
the éémmunity, the Council approves the 
recommendations of the letter of the Secre- 
tary related to sanitary- measures of agricul— 
ture and cattle activities, and to Centzal 
American free interstate commerceF. Rcso- 
lutions Nos. 36 arid 41 also prescribe or 
“recommend” specific measures fox: ‘7 the 
Member States With the sole purpose of 
harmoniZafion, 'the‘ first in c0nnection with 
policies on wages and. salaries, and the 
second as réspects the functions. of the Cus— 
toms ofl‘icials“. - 

, ‘ 

From the above-.mentioned eXamples we 
can easily infer that both “unification” 
and "harmonization" are events that alter.— 
nate and=~even intermingle together in the 
integration movement. It, is undeniablc that 
in some; instances the acts issued by the 
entities of the Community tend! neither to 
unify nor to harmonize. These are‘mere 
“administrative” or “internal machinery” 
acts, but broadly speaking ”. . . any regula- 

13‘. See Draft‘ European Patent COnvenfion. 
CCH. Vol. II. No. 5503. Also Draft Treaty on 
Execution of Judgementsjn the” EEC. Common 
Market Reports, No. 96(November 19th, 1968), 
and Draft Convention on (the Mutual Recogni- 
t‘ion’gf Companies and LegalfPersons of February 
29, 1968. 

' 

.

. 

1'4. (E1 Salvadbr, 13-20 Oct. 1966. Act. No. 23). 
I 5. (Costa Rica,gzo,—30Ju1y 1967..Act..No. 27). 
16; (Guatemala,‘9-12Ju1y 1962. Act. No. I). 
I7. Ebonomic Council. ’(Nica‘ragua,‘19-_23 Sept. 
1966) and Co'sta Rica, I4-I7 August 1967",“ Act. 
21).

II
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tion or directive issued by the institutions 
of the Community approximates (i.e., 

brings together) the legislation of the Mem- 
ber States because former statutes are being 
replaced by new rules that are more or less 
uniform”18. 

Perhaps the real difference between the 
decision-making effects in the Central Ame- 
rican and the European Community is in 
the area of the functions and responsibilities 

7 given to the institutions of the Community 
in their respective treaties. This assertion 
has been made before”. In the Central 
American Community setup, well—defined 
powers and responsibilities in relation to the 
decision—making process, similar to those 
given to "EEC Community institutions by 
the Treaty of Rome, or that establishing the 
European Coal and Steel Community, 
cannot be found. In particular, the power to 
issue “directives” in order to obtain legal 
harmonization has no place in the CACM 
treaty. Nonetheless, both the Executive 
Council and the Economic Council of the 
CACM have been expressly granted some 
powers in the integration treaties. Article 
XXII of the General Treaty,“ which gives the 
Executive Council the appropriate powers to 
issue Regulations, is important in this respect. 
Likewise, Article XX allows the Economic 

' 

Council to issue Resolutions for the coor- 
dination and direction of the economic 
policies of the Member States“. Mainly 
through these Articles, the two Councils 
have gone far in manipulating the integra— 
tion process in the proper and adequate way, 
even in cases in which their competence is 

not completely clear or defined. These 
kinds of powers have been called “implicit” 
and “inherent” powers”, and serve the pur- 
pose of allowing institutional activity either 
when the issues at hand have some similarity 
to those subject to the explicit powers, or 

12 

when the exercise of these inherent powers 
is justified by the ultimate aims of the orga— 
nization. 
The lack of specific and clear powers in the 
CACM has been' criticized by saying that 
in the process of integration, 

“. 
. . there must be common institutions 

grantedwith powers Which will allow them 
to efi'bctively face every kind of circum- 
stance; otherwise the whole process will 
suffer from the danger of stagnation 
despite the apparent activity taken, which 
Will have no concrete and positive effects”.23 

Similar but worse problems, are those of the 
Latin American Free Trade Association 
(LAFTA). As we said before, harmonization 
has developed slowly there, and unification 
is far from being reached. The lack of politi— 
cal willingness on the part of the national 
governments to solve the economic and 
social obstacles has been reflected in the 
Treaty provisions on harmonization, The 

18. C.C.H. op. cit. p. 2512. 
. I9. EV. Garcia-Amador. Problemética juridical 
e Institucional de la Integracién, op. cit. p. 3. See 
also R. Soto Jiménez. Naturaleza Juridica de los 
Actos Comunitarios. Law Degree Thesis. (Uni- 
versity of Costa Rica,]une 27, 1968). pp. 133- 
13 5. Unpublished. 
20. Art. XXII. “El Consejo Ejecutivo dictaré las 
medidas que scan necesarias a fin de aseguxar el 
cumplimiento de los compromisos establecidos 
mediante este Tratado . . .” “Asimismo, podré 
proponer a los Gobiernos la suscripcic’m de los 
convenios multilaterales que adicionalmente se 
requiem para alcanzar los fines de la integra- 
cién . . 

.” 

2L Art. XX. “Para 1a integracién de las 
economias centroamericanas political, en materia 
econémica de los Estados contratantes, se crea e1 
Consejo Econémico Centroamericano . 

.” “. . 

tomaré las resoluciones que juzgue pcrtinentes”. 
22. Problemética Juridica e Institucional, op. cit. 

P- 372- 
23. Contribucién a la Politics de Integracién 
Econémica de América Latina. CEPAL. Fondo 
de Cultura Econémica 1965. p. 181 (translation 
from the Spanish by the author of this paper). 

Bulletin Vol. xxv, January/janvier no. I, 1971



universality and flexibility of the modern 
techniques of harmonization utilized by the 
progressive integration schemes are hardly 
found in LAFTA. Instead, they are still 

utilizing the traditional method of harmoni— 
zation through “cooperation”, and only in a 
few cases has this task been entirely accom- 
plished. Article I 5 ofthe Treaty ofMontevi— 
deo provides for the harmonization of the 
import and export regimes, and also Covers 
the treatment to be given to capital, goods, 
and services imported from abroad (third. 
party states); Article 49b aims at the simpli- 
fication and harmonization of transactions 
and fermalities related to reciprocal commer- 

- cc. In very few instances, the Community 
institutions (i.e. the Conference) have sought 
harmonization, perhaps utilizing a kind of 
inherent power, as has happened in Central 
America“. 

Up to now we have briefly discussed the 
various methods and procedures for har- 
monization and unification in use in the 
Central American Common Market, with 
particular mention of the European Com— 
mimity and the Latin American Free Trade 
Association. It will be proper to sum up at 
this point by saying that every process of 
economic integration requires harmoniza- 
tion and unification of the social, legal, 
economic and administrative disparities ex- 
isting between the member countries. The 
greater the harmonization is, the stronger the 
integration will be. Harmonization is ur- 
gently needed in Central America, for the 
market of agricultural commodities, for the 
improvement of the industrial regimes, for 
the fiscal policies, and finally, for the im- 
plementation of the capital market program. 

Agriculture : 

The integration of the market for agricultu— 
ral commodities could not be achieved 
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properly just by co—ordinating the respéctivé 
national plans in the five‘ states. A serious 
need for harmonization of national policies 
with respect to support prices, subsidies, tax 
legislation and incentives, with the purpose 
of reducing and dismantling artificial barriers 
in the location of agricultural activities, 
would also be required”. 

Industry:
_ 

In thc industrial field, harmonization, or 
rathér unification, is necessary to a degree 
greater than that which has been reached 
until now. On the other hand, the distribu- 
tion of benefits among the Member Coun- 
tries and the expected balance in develop- 
ment could be hampered. It is clear that the 
actual industrial scheme in Central America, 
based mainly on the Regime for Integration 
Industries and the Industrial Promotion 
mechanism, has failed to act as a “dynamic 
factor”, partly because of the slowness of 
its administrative procedures, and partly 
due to its isolation from many other im- 
portant factors and agents of the forces of 
integration. Because of this the integration 
mechanism has been called a pure “mer- 
cantilist” scheme or a “mere procedure for 
the exchange of goods”.“. . 

24. Resolution No. I20 of the Conference aims 
at the harmonization, simplification and codi— 
fication of the varied legislation and regulations 
on transport among the Member Countries. The 
same purpose is sought by several Conference 
Resolutions with respect to Customs Union 
matters. See Problemética Juridica e Institucional, 
op. a't. pp. 768-769.

. 

25. Seé further “El Mercado Comun dc Pro- 
ducto‘s Agropecuarios en Centroamérica” Bole- 
tin Econémico de América Latina. Vol. 10. No. I, 
Marzo I965. Santiago de Chile. 
26. Heinz Blackert. La Integracién Econémica 
de América Latina a la Luz de ‘la C'ontroversia 
entre la gran Burguesia nativa y el Imperialismo 
Yanqui. Revista Economia y Ciencias Sociales. Afio XI. No. 4, Oct.—Dic.. 1969, pp. 30-32.
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The Capital Market: 
The idea of implementing the so-called 
“Central American Capital Market Pro- 
gram” has being growing very rapidly and 
today it is a concrete proposal of the five 
Governments involved in the integration 
scheme. Organizing the capital market 
within the common market is not an easy 
thing, and in fact, it requires substantial 

harmonization and coordination on the 
part of the different Member Countries. 
An example of this harmonization is the 
reconciliation of several commercial laws, 
is; corporate laws and the legal provisions 
regulating stock certificates, government 
bonds and other kinds of securities“. 

Harmonization of exchange mechanisms 
utilized by the different states would also be 
necessary, to facilitate Ehe free movement of 
capital as well as the bringing together of 
those laws affecting private investment 
decisions. Finally, it is of the utmost import— 
ance to create a kind of regional stock ex;- 
change entity where the corporations and the 
investors would be able to articulgte their 
capital interests through the buying and 
selling of the. quoted securities. 

The Harmonization of Fiscal Policies: 
Fiscal harmonization is, perhaps, one of the 
most important tasks in the functioning of 
the Common Market, due to the fact that 
the free flow'of geods and services, and the 
movement of natural and legal persons 
throughout the area, would not be possible 
Without the elimination of all artificial fiscal 
barriers. The free exchange of merchandise 
is certainly hampered, and individuals and 
companies cannot be in a position of trans- 
ferring their domicile, if different tax treat- 
ment is given to them in the Member 
Qountries.

‘ 

Among the actual fiscal problems in Central 

I4 

America which need to bc solved, the diverse 
treatment given to enterprises and indivi— 
duals through direct taxation has to be 
regarded as a serious .one. To ignore this 

problem could well give rise to the misaflo— 
cation of investment Within the Common 
Market area, causing distortions and pro—‘ 
ducing inefficiency. . 

Income tax is one of these direct fiscal char- 
ges which differs Widely in Central America, 
provoking inefiicient allocation of local and 
foreign investments”. This is so because 
profits from investment vary according to 
the diEerent tariffé or structure of the direct 
taxes levied on them. Besides—as RENNER 
states—direct taxation determines to a great 
extent the costs and the way of financing the 
enterprise, affecting, therefore, the allocations_ 
made by the companies and the choice of the 
form of juridical entity for the enterprise”, 
A serious attempt to lessen this source of 
distortions was made with the signing, in 
1962, of the Agreement for the unification 

27. For a further analysis see: Oscar de Leon 
Aragén. Compendio dc Legislacién Centre— 
americana sobre titulos valores ySocicdades Ané— 
nimas. Banco Centroamericano dc Integracién 
Econémica. Tegucigalpa I966. See also: B. 
Kozalchyk and O. Torrealba. Proyecto Revisado 
de Bases y Comentarios sobre la Sociedad Ané— 
nima Multinacional en Centroamérica. In: 

Revista de Cigncias Juridicas, Escuela de Dere- 
cho. Universidad de Costa Rica, No. 12. Dec. 
1968. 
28. See M. Baca Mufioz. Estudio Introductivo 'al 
problems, de la Armonizacic’m tributaria en el 
Mercado Comfin Centroamericano. Revista de 
Derecho Financiero y de Hacienda Pfiblica. 
Madrid. Vol. XVIII. No. 78. Nov.—Dic. 1968 pp. 
I323—I324. See also: S.T. Garcia Granados. 
International Taxation of Income in Central 
America. Bulletin for International Fiscal 

Documentation. Vol. XXIII. 1969. p. 24.5.
' 

29.Wolfgang Renner. “Armonizacién Fiscal”. 
Economist y Administracién. Universidad de 
Z’ulia. Venezuela. Nos. 1-2. Enero-Junio 1968 p. 
163. 
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of \tax incentives for industrial develop- 
ments“. This Agreement, by giving uni- 
form exemptions, is regarded as neutralizing 
the disparityteffe‘cts‘ on competition inherent 
tothe income tax”. However, this advan- 
tage is only a limited one, due to the fad: 
that not all the enterprises are deemed to be 
covered by the Agreement, and only those 
granted the exemptions would. be protected. 
Besides, after the exempt period has elapsed, 
the respective direct taxcs will again come 
into efi'ect. 
Other problems are inherent in the income 
tax, and involve the social and economic 
policies of the States. These are the variation 
and degree ofprogressivity established by the 
tax prOvisions, the number and category of 
the deductions and exemptions given, the 
special discounts and credits, the ages of 
taxpayers and the many terms Which un- 
doubtly constitute part of the country’s 
policies towards the problems of growth 
and development”. Whenever it has been 
intended to implement a reform of the in— 
come tax, conflicts of interests and sove- 

‘ 

mighty have been raised. 
In regard to import taxes (duties), we have to 
take into account the Central American 
Uniform Tariff (Arancel Uniformc Cen- 
troamericano) which aims at the equalization 
of customs duties. Additional protocols 
supplementing the Agreement have been 
introduced, and today it is possible to say that 
price distortions have been almost eliminat— 
ed, with the exception of the internal taxes 
on consumption. Among these internal 
taxes, ‘the production tax and the sales tax 
will be subject to an analysis on the part of 
the Genital American Governments, es- 
pecially by those countries whose main 
source of fiscal revenue comes fiom direct 
taxation, as in these countries a system of 
draw—backs to promote production and ex- 
ports is very diflEicult to establish. 
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Hdrmonizaciofi is being car-tied Ont :éither 
through a “common denominator” system, 
by. Utilizing the best method in use among 
the partners, .or by—as RENNER points- 
out—wetting up a sort of common law or 
“regional norms" for the Whole area. This 
task should be extended not only to the 
field of revenue from fiscal sources, but also 
to other related matters, among which 
expenditure remains a very delicate one. 
A final thing that should be mentioned 
concerns fiscal incentives to promote rapid 
industrialization. Though 'we know and 
accept that the 1962 Agreement of Tax 
Incentives for Industrial Development in— 
cludes positive features, a constant revision of 
its terms is necessary, especially in regard to 
the clear distinction between those incentives 
given With the aim of merely reducing the 
initial investment cost, and those granted to 
reduce the subsequent variable production 
costs of the _enterpriscs.Where the possibili- 
ties of obtaining ample credits for the initial 
investment are limited, the first class of in- 
centives should be granted, since new indu— 
stries usually need starting-up capital. Fol- 
lowing the same argument, the second type 
of incentives are proper for the promotion of 
the expansion and development of the firms 
and enterprises which are already established. 
Normally, expenses incurred in research and 
development of the companies might 13¢ high 
enough as to limit the scope of action. These ’ 

incentives, accompanied with some addi- 
tional measures aimed to lessen the burden of 
bringing into the country foreign skills and 
know-how, could function as stimulating 
forces in developing countries. 

30. See page 10 supra. 
31. M. Baca Mufioz, op. cit. 
32.Wolfgang Renner, op. cit. 
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The fields of action touched upon in this 
paper are not the only possible areas of the , 

integration process Where harmonization or 
unification can be implemented. Certainly 
there are many more, such as the imple- 
mentation of a real social policy capable of 
managing and solving the ever-present 

16 

problems of our peasants an& workers. But 
here we have dealt mainly With those issues 
which, accOrding to our viewpoint, need 
priority action in order to build a true re- 
gional network to serve as the basis for the 
other aspects which have not been covered 
in this paper. 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
. REVISIONSPROTOKOLL ZTU DEM ABKOMMEN ZWISCHEN DER BUNDESREPUBLIK ‘DEUTSCHLAND UND FRANKRZEICH ZUR .VERMEIDUNG DER DOPPELBESTEUERUNG 

Das Revisionsprotokoll vom 9. Jum’ 1969 zu dem am 21. Juli: 19 59 in Paris unterzeichneten' 
Abkommen’ zwz’schen' der Bundesrepublt'k Deutschland und, der Franziisisbhen Republik zur 
Vermeidung van Doppelb‘estguerungen and fiber ‘gegenseitige Amts- and Rechtshilfe auf dem 
Gebiete der ‘Steuem 120m Einkommen and vom Vermé'gen sowie der Gewerbesteuem und der

. 

Grundsteuem ist am 8. Oktober 1970 in‘ Krafi. getreten. Der Text des Abkommens ist in -'= 

“Supplementary Service to. European Taxation”, Abteil'ung C, verbjflntlicht;fi2r eineBegr'fine. 
dung, siehe Bulletin jbr International Fiscal Documentation 1970, S. 61fi‘1Nachstehendwz’rd 
der Text des deutschen Runa’schreibem betr. Revisionsprotokoll vom 22. Oktober 1970 (Bun- 
dessteuerblatt 1970, Teil I, Nr. 29. S. 1000 19') ungekiirzt publiziert. 

Unter Bez’ugnahmc auf das Ergebnis der 
Umfrage bei den obersten Finanzbehérden 
der Minder gilt ‘ffir die Durchffihxung des 
Revisionsprotokolls vom 9. Juni 1969 zum 
deutsch—franzésischen Doppelbesteficrungs- 
abkommen folgendes: ' 

I. 
Ausschiittungen fianziisischer Kapital— 

gesell'schaften (ausgenommen 
Ausschiittungen auf wesentliche 

Beteiliguugen and sonstige nicht 
z‘ur Gutschrift berechtigende 

Dividenclen) 

A. DIE ABKOMMENSREGELUNG 
Bei in der Bundesrepublik ansiissigen Ak— 
tionfiren franzé'sischer Kapitalggseflschaften 
wird 
— die franziisischc Kapitalertragsteuer '(Nor— 

malsatz: 25 v.H.) voll erstattet bzw. nicht 
erhoben;

, 

— bei der Veranlagung zur deutschen Ein~ 
kommcn—(Kérperschaft-)steuer ein Be- 
trag von 50 v.H. der Ausschfittung als 

. ,,Steuergutschrift“ auf die deutschc StCliCI' 
des Aktionfirs angerechnet Oder erstattet. 
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Dieser Betrag ist als zuséitzlichc Einnahme 
in die Einkiinfte des Aktionéits aufzuneh— 
men. Der franzésische Fiskus gewéihrt 
einen Betrag vofi 27,5 v.H. der Brutto- 
dividende (Steuergutsthrift abziiglich Ka- 
pitalertragsteuer von 15 v.H. auf Divi- 

' dendc + Gutschrift) der deutschen Finanz— 
verWaltung zuriick. 

Diese Regelung gilt fiir Dividenden, ffir die 
and; in Frankreich einem doniggn Aktionéit 
die im franzésischen Steuerrecht vorgesehe— 
nc ,,Steuergutschrift“ (avoir fiscal) 2113 Ans? 
gleich ffir die vorbelastende fianzésische 
Kérperschaftsteuer gewéihrt Wird. Wegen 
Ausschfittungcn auf wesentliche Beteiligun— 
gen und Sonstiger Dividenden, fiir die keine 
Stcucrgutschxift ,gewiihrt Wird (2.3. 'ver.- 
deckte Gewinnausschfittungen), vgl. Ab- 
schn. II und III. 

B. DURCHFfiHRUNG DER REGELUNG 
1. Ablaufdes Vetfbhrens im Regelfall

A 

1. Phase; 
Entlastung von der franzb‘sischen 
Kapitalettragsteugr (KapSt) 

Normalfall wird die franzésische KapSt
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bei Zahlung der Dividends mit dem Satz 
v01} 25 V.H. einbehalten und auf Antrag dcs 
deutschen Dividendenempfiingers nachtréigé 
lich erstattet. Fiir die Antragstellung ist der 
Vogdrpck RF IA (5 Ausferyigungen) zu ver- 
Wenden. Auf ihm bestéitigt 

' . 

- das zustfindige deutsche Finanzamt: den 
Wohnsitz des Dividendenempf'alngers; cine 
Ausfertigung des Vordrucks behilt cs da— 
bei zuriick; 

-— die ,gDepotbank“ (Bank, bei der dieWert— 
papiere verwahrt werden): den Betrag der 
von den Dividenden einbehaltcnen fran- 
ziisischen KapSt. . 

Der Antrag wird sodann der franziisischen 
Zahlstelle zugeleitct, die die Dividenden ge- 
zahlt hat; diése erstattét die V0116 ffanziisische 
KapSt auf dem gleichenWege, auf dem si¢ 
die Dividende fiberwiesen hat Regelfall 
fiber die Depotbank des deutschen Aktio— 
nits). ‘ 

2.. Phase: 
Gewéihrung der Steuergutschrift 
Die Steuergutschrift Wird bei der Veranla- 
gung des Aktionéirs zur Einkommensteuer 
bzw. Kérperschaftsteuer des Iahres; in dem 
die Dividenden zugeflossen ‘sind, gewéihrt. 
Ist die Veranlagung nicht schon aus anderen 
Griinden geboten, so kann sie zu diesem 
Zweck beantragt werden.

’ 

A15 Unterlage fiir seine Veranlagung erhéilt 
der Aktionéir ohné weiteres Zutun Von der 
zustéindig‘en Dienststelle der franzéisischen 
Finanzverwaltung die .Ausfertigungcn 3 bis 
5 des Antrags RF I A zugesandt (sic sind ihr 
automatisch nach der KapSt—Erstattung von 
der franzésischen ‘Zahlstélle zugeleitet wor— 
den). In Abschnitt I Shaken 7 und 8 dieser 
Ausfertigungen hat die franzésische Dienst— 
stelle den Betrag .der Steuergutschrift und 
den in der Bundesrepublik steuerpflichtigen 
Gesamtbetrag der Dividende (Bruttobetrag 
+ Steuergfitschrift) - ein'getragen. De: Ak— 

IS 

tioniir rechnet beide Betriige zum Tageskurs 
bei‘ Zahlung der Dividends in D—Mark um 
und trfigc beide DM—Bptriige in die umran- 
deten Felder der entsPrechenden Spaltcn cin. 
Es ffigt die Ausfcrtigungen 4 und 5 seiner 
Einkonnnensteuererkléirufig bei. 
I'n die Steuerbcmessungsgrundlage des Ak— 
tionéirsist der umgerechnete Gesamtbetrag 
der Dividends (Abschnitt I Spaltc 8), auf— 
zunehmen. Der umgerechnete Betrag der 
Steuergutschrift: (Abschnitt I Spalte 7) ist in 
der Steuererkléitungr und bei der Veranlagung 
Wie deutsche Kapitalertragsteucr zu behan— 
deln. 

3. Phase: 
Ausgleich zwischen deutscher und 
franzésischer Finanzverwaltung 
Das deutsche Finanzamt trigt in die Ausferti— 
gungen 4 und 5 des Vordrucks RF I A die . 

< Steuernummer, den in die Steuerbemessungs— 
grundlage einbezogencn Gesamtbetrag so- 

Wie den vom franzésischen Fiskus zuriickw 
zufordemden DM—Betrag sin, der mit 181/3 
V.H. desn‘Gesamtbetrags — was 27,5 v.H. des 
Bruttobetrags der Dividende entspricht — 
zu berechnen ist. Die Ausfertigung 4. njmmt 
das Finanzamt zu den Akten; die Ausferti— 
gung 5 leitet es dem Finanzamt zu, das im 
Bereich des betreffendeh Landes fiir die 

Erstattung deutscher Abzugsteuern auf 
Grund von Doppelbesteuerungsabkommen 
zustéindig ist. Dieses sammelt die eingehen— 
den Ausfertigung'en des Vordrucks, addiert 
die von der franzésischen Finanzverwaltung 
zuriickzufordernden Betriige und fOIdert 

den Gesamtbctrag unter Beifiiglmg der Vor- 
drucke von der zustéindigen 'franzéisischen 

Dienststelle an. 

2. Das Wahlrecht des deutschen Aktioniirs 
Der deutsche Aktionéir kann nach dem Zu— 
stimmungsgcsetz zum Revisionsprotokoll 
auf die Steuergutschrift verzichten. Er bleibt 
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in diesem Fall berechtigt, die Erstattung der 
franzésischen KapSt im fiblichen Verfahren 
zu beantragen. Ffir die Zwecke der deutschen 
Besteuerung bezieht er in diesem Fall den 
Bruttobetrag der Dividends (einschlieBlich 
der erstatteten franzésischen KapSt) in seine 
Einkiinftc bzw. Einnahmen- ein. 

C. SONDBRFKLLE 

1. Nicht verwahrte franzdsische Aktien 
(,,Schalterfi'ille“) 

LéiBt der Aktionéir seine franzéisischen ‘Ak— 

tien nicht im Depot einer Bank aufbeWah— 
fen, so muB er bereits vor der Dividenden— 
auszahlung einen Antrag (Vordruck RF I A) 
auf Freistellung von der franzésischen KapSt 
und dic GeWéihrung der Steuergutschrift 
stellen und diesem die Dividendenscheine 
beifiigen. v 

Ein spiiterer Antrag auf Erstattung ist nicht 
méglich. 
Das Verfahrcn richtet sich im fibrigen nach 
den Ausfiihrungen unter Absclm. B; 

2. Dividendenzuflfisse zwischen dem 1. januar 
1968 and dem 8. Oktober 1970 (Riiclewir- 
kungszez’traum) 

Ffir die im Rfickwirkungszeitraum des 
Revisionsprotokolls (Artikel 7) zugeflosse— 
nen Dividenden batten die deutschen Ak— 
tionéire allgemein nach dem DBA vom 
21. Juli 1959 nur einen Anspruch auf Sen- 
kung der franzésischen KapSt von 25 v.H. 
auf I5 v.H. Zur Erstattung des rcstlichen 
Betrages (15 v.H.) ist ein weiterer Antrag 
nach dem allgemcinen Verfahren zu stellen. 
Dabei hat die Debotbank in Abschnitt 3 des 
Vordrucks RF I A (Abschn. B, I. Phase) zu 
bescheinigcn, mit welchem KapSt—Satz die 
zugeflossenen Dividenden noch belastet sind. 
In den sog.‘ Schalterféillen (s. oben I) muB def 
Dividendengléiubiger als Nachweis fiber die 
Héhc des bislang erhaltenen Dividenden— 
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betrages die Gutschriftsanzeige der Bank. 
beiffigen, bei der er die Dividendenscheine 
eingelést hat. Die Gewiihrung der Steucr— 
gutschrift bei der deutschen Besteuerung 
richtet sich ebenfalls nach dem iiblichen Ver- 
fahren. Liegen fiir den Rfickwirkungszeit- 
raum rechtskréiftige Steuerbcscheide vor, so 
kénnen sic ‘nach dem Zustimmungsgesetz 
zum Revisionsprotokoll geéindert werden, 
um die 'Steuergutschrift 'zu 'gcwiihren. 
Ist wéihrend des RfickwirkhngsZeitraumS 
von der franzéisischen Steuerverwaltung auch 
der Von den Dividenden erhobene ,,Pré— 
compte“ erstattet worden, so Wird die Erstat- 
tung der franzésischen KapSt um diesen Be— 
trag gekurzt. 

3. Ausschiittungen franziisischer Investment— 
gesellschaften an deutsche Anteilinhalaer 

Bci Ausschfittungen franzés’ischer InV'est— 

mentgesellschaften an deutsche Zertifikats— 
inhaber Wird ‘ 

— die £ranz6sische KapSt (Normalsatz: 25 
auf 15 v.H. gesenkt; 

— dariiber ‘hinaus der auf die Ertréige (161‘ In- 
vestmentgesellschaft entfa'llende ,,Steu<:r— 
kreditbetrag“ (bis zur Héhe von 50 v.H. 
der‘ Ausschfittung) gutgebracht; er Wird 
mit der fianzésischen KapSt verrechnet 
und — soweit er sie fibersteigt — mit be— 
stimmten Einschriinkungen erstattet; 

+ bei der deutschen Besteuerung die fran- 
zésischc KapSt mit ihrem Abkommensa- 
satz von 15 v.H. auf die deutsche Steuer 
angerechnet, die auf die Ausschiittung 
entféfllt; der von Frankreich erstattete 
Steuerkredit ist vom Zertifikatsinhaber in 
seine Einnahmen bzw. Einkiinfte aufzu—. 
nehmen. 

Ffir die Erstattung‘ der franzésischen KapSt 
und die Gewiihrung des fianziisischcn 
Steuerkreditbetrags ist der Vordruck RF I B 
zu verwenden. Aus ibm ergeben sich die 
Einzelheiten des Verfahrens. In die Steueren—
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kléirung ist der Gesammettoertrag (d.s. die 
Nettoausschfittung_ ggf. zuzfiglich erstatteter 
‘Steuezkreditbetrigd — umgerechnct in DM 
— zuzfigligh dcs auf die deutsche Stcuer an- 
rechenbarcn Betrages einzubeziehcn; der 
anrechenbareBCtrag ist mit 15/85 des Gesamt— 
nettoettrags zu befichnen. Der Gesamt— 
nettoertrag Wird von dc: franzésischen 
Steuervcrwalttmg in Spalte I3 der Ausferti— 
gung des Vordrucks bestéitigt, die- sic dem 
zustéindigen fiberscndet. 

Diese Regelung, gilt fiir Ausschfittungen, 
die den deutschen Anteiljnhabern ab 1. 

Januar4197o zuflieBen, 

4. Franzb‘sische Kapz’talertriige deutscher 
Investmentfimds 
Deutsche Investmentfonds werden ‘- auf 

Grund ciner ‘zwischen dcr deutschen .und der 
franzésischen‘ Steuerverwaltung vereinbar— 
ten Regclung — ffir ihrc fianzéisischen Kapi— 
talertriige (Dividenden and Zinscn) von dem 
Teil der frafizésischen KapSt freigestellt, der 
dem Verhfiltm's vder von in def Bundcs— 
republik amissigen Personen (Inliindern) ge- 
haltenen Anteil‘e zur 'Gesamtzahl der von 
dem betreffenden Fonds ‘ausgegebenen An— 
teil‘e entsprjcht; Voraussetzungi ist jedoch, 
daB mindestens 75 v.H. der Anteile des Fonds 
iron hflfindem-gehalten warden. 
Ffir den Antrag ist den Vordr‘uck RE I D 
zu verwendcn; Als Nachweis ffir (125 An- 
teilsverhélltnis dienen die statistischen Ethe- 
bungen denonds fiber die Anteflsplacierung. 
Der Antrag bedarf ciner Bestéitigung des ffir 
den Fonds zustéindigen Finanzamts. Zu dic- 
scm cclg legt‘ der Investmentfonds dem 
Finanzamt cine Prfifungsbestéitigung ,eines 

fiir statistische Untersuchungen in dem je— 
weiligén Land zustiindigen Amts vor, wo- 
nach gegcn die Art der Emfittlung der An- 
teilsverhéfltlfisse keine begrfindeten Zweifel 
bestchen. 
Die Eiflzelhcitcn des Verfahrcns sind aus den, 
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dem Vord'ruck beigefiigten Erliiuterungen zu 
crsehen. 
Diese Regelung gilt fiir ,Kapitalertréige, die 
den deutschen Fonds ab I. Januar 1970 zu-‘ 
flieBen. 

II. A 

Ausschiittungen fitanziisischer Kapital- 
gesellschaften auf wesentliche 

Beteiligungen deutscher 
Kapitalgesellschaften

I 

Dividenden, die deutsche Kapitalgcsellschaf— 
ten V01; franzésischen Kapitalgesellschaften 
erhalten,- ,an denen sic, zumjndest mit 25 
v.H. des Ggsellschaftskapitals beteiligt sind, 
sind auf Grund, des Revisionsprotokolls in 
vollem Umfang von der franzéisischen 
KapSt befrcit. Etwa erhobene franzéfisische 
Vorsteuer (Précompte) wird erstattet., ,_ 

Diesc Vergiinstigung ist mittels des' Vor‘druck 
RF I C zu beantragcn. Ist bei der‘Aus— 
schiittung, an die deutsche Kapitalgesell-q 
schaft kein ,,Précompte“ erhoben worden; 
so sind nur die ersten drei Ausfertigungen des 
Antragsvordrucks zu verwendfin. Andern— 
falls ist ffir die Erstattung des ,,Précompte“ 
auch die Vierte Ausfertigung zu benutzen. 
Einzelheiten des Verfahrens sind aus den 
dem Vordruck beigeffigten Erliuterungen 
zu-enmehmen. 
Wie andere Dividendenempfiinger batten 
auch die wcsendich beteiligten_ deutschcn 
Kapitalgesellschaften nach dem DBA in dcr 
Fassu'ng vom 21. Juli 1959 nur. einen An- 
spruch— auf Scnkung der franzésischen KaptSt 
von 25 ’auf 15 v.H. des Bruttobetrags der 
Dividenden. Fiir; die im Rfic‘kwirkungs— 
zeitraum ‘ des Revisionsprotokolls‘ (Abschn; 
I, C, 2)‘ bezegenén: Dividendenl haben die 
deutschen Kapitalgesellschaften also, Vnoch 
einen .zusiitzfichen Erstattungsanspruch von: 
15 v.H. der‘DiVidenden. Diescr‘ist gleichfallsl 
unter Verwendung dcs Antragsvordrucks; 
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RF I C geltend zu machen‘.‘ 
III.- 

Ausschiittung¢n auf sonstige 
Dividendens die keine 

Steuergutschrift ggwiihrt Wird 

Nach dem franzéisischen‘ Steuerrecht Witdfi 
cine Steuergutschrifi: insbesondere niclht ffir 
verdeckte GeWi'nnausschfittungen und sol— 
sche Ausschiittungen franzésischer Per— 
sonengcsellschaften, die steuerlich Wie Divi- 
denden behandelt werden (z.B. Ausschfitt‘un— 
gen an einen deutschen Kommanditistcn ei— 
ner derartigen Geseflschaft), gewiihrt. Fiir 
diese Dividenden erm’alBigt das Revisions— 
protokoll die franzésische KapSt von 25 
v.H. auf I 5 v.H‘. des Bruttobetrags der 
Dividenden. Fiir den Antrag auf Geltend— 
machung dieser Vergfimtigung ist Wic beim 
allgemeinen Verfahren (Abschn'. I, B) der 
Vordruck RF I A zu verwenden, wobei aber 
die Ausfertigungen 4. and 5 entfallcn. Die 
Behandlung dcr fibrigen Ausfertigungen ent- 
spricht dem allgemeinen Verfahreh. 
Handelt es sich bei den im Rfickwirkungs— 
zeitraum des Revisionsprotokolls (Abschn. 
I, C, 2) bezogenen Dividenden um verdeckte 
GeWinnausschfittungen', so entsteht dutch das 
Revisionsprotokoll kein zuséitzlicher An— 
spruch, weil ffir diese Ausschfittungen bereits 
nach dem DBA in der Fassung vom 21. Juli 
1959 die franzésische KapSt. von 25 v.H. auf 
15 v.H. ermiBigt wurde. Handelt es sich 
dagegen um Ausschfittungen cine): fianzéisi— 
schen Personengesellschaft, die nach dem 
franzésischen Steuerrecht als Dividenden 
gelten, so hat der deutschc Empféingcr dieser 
Beziige (z. B. der deutsche Kommanditist der 
franzésischen Gesellschaft) cinen Anspru'ch 
auf Erstattung von IO v.H. der Beziige da 
nach dem DBA in dcr Fassung vom 21. Juli 
I959 derartige Bezijge der vollen franzési— 
schen KapSt von 25 v.H. unterlagen. Fiir 
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die entsprechenden Antréige ‘kann gleichfalls 
der Vordruck RF 1 A verwéndet werdcn; 

IV. 
Frist ‘

' 

Alle nach den o‘ben angefiihrten Verfahre'n 
zu stellenden ‘Antriige sind mach innerstaa'te 
lichem franzésischem Steuerrecht bis zum 
Ablauf des Kalenderjahres zu stellen, das auf 
das Kalenderjahr des ZuflicBens der Ertréigc 
folgt. Die Vergiinstigungen‘, die das Revi- 
sionsprotokoll 'ffir den Rfickwirkungszeit— 
raum gewéihrt, miissen spitestens bis zum 
31. Dezember 1971 beantragt werden. 
Ist bis zur Durchfiihrung einer Veranlagung 
die Bestitigung dcr franzésischen Behijrde, 
daB der Stéuerpflithtige Anspruch auf die 
Gewéihrung der Steuergutschrift hat (Ab- 
schn. I, B, I), bei dem ffir die Veranlagung 
des Steuerpflichtigen zustéindigen Finanz— 
amt nicht eingegangen, so kann der Steuer— 
pflichtigc vorléiufig veranlagt warden, damit 
die Steucrgutschrift bei der endgfiltigm Ver— 
anlagung beriicksichtigt Wird. 

V. 
Vordrucke 

A116 Vordrucke, die ffir die Geltendmachung 
der Anspriiche aus dem Revisionsprotokoll 
benétigt warden, k6nnen von den deutschen 
Finan‘z'aimtern bezogen werden, die -ffir die 
Entgegennahme der Antréige auf Erstattung 
d'er deutschen Kapitalertragsteuer zustéindig 
sind. Dies sind nur die folgenden Finanzim— 
ter: 

Finanzamt Stuttgart —- Kfirperschaften 
7 Stuttgart W, ReinsburgstraBe 29 
Finanzamt Miinchen —' Kéirperschaften 
8 Miinchen 37, MciserstraBe 4 
Finanzamt fiir Kérpegschaften 
I Berlin 12, BismarckstraBe 48/ 52
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Finanzamt Bremen-Mitts Finanzamt Diisseldorf—Altstadt 
28 Bremen I, Richtwcg 25 (Hausdes Reichs) 4 Diisseldorf, KaiserstraBe 52. 
Finanzamt fiir K6rperschaften in Hamburg Finanzamt Ludwigshafen (Rhein) 
2 Hamburg I, SteinstraBe IO 67 Ludwigshafen, BayernstraBe 39 
Finanzamt Bad Hersfeld Finanzamt Saarbriicken I — Veranlagungs— 
64.3 Bad Hersfeld finanzamt — 66 Saarbrficken, Am Stadtgra— 
Finanzamt Hannover—Nord ben 2 
3 Hannover 1W, Lavesallee IO Finanzamt Kiel—Nerd 

23 Kiel, Holtenauer StraBe I8 3 
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* 96 '8- * DOCUMENTS 
GE RMANY 

Leitsiitze der Bundesregierung fiir ein ,,Gesetz zurrWahrung der steuerlichen 
GleichmfiBigkeit bei Auslandsbeziehungen und zur Vetbesserung der 

steuerlichen Wettbewerbslage bei AulandsinVestitionen“ vom I7. Dezember 1970 

Am 17. Dezember 1970 hat die Bundesregiemng Leitsz‘z'tze fiir ein: Gesetz zur Einschrc‘in- 
hung der sogenannten Steuerflucht verabschiedet. 'Ez'n endgiiltiger Gesetzes—Entwurf wurde 
bisher allerdings noch nicht ueréjfentlicht. Doch enthalten diese Leitsiz'tze bereits alle wichti— 
gen Einzelheiten des Gesetzes, das mit Wirleung Ham 1.. Januar 1971 in Krafi treten Sqll. 
'Aus den Leisiitzen geht hervor, dafl die Bundesregieruhg das gegenwiirtige Auflensteuerrecht 
wesentlich verfindem will. ' 

Die Leitsiitze der Bundesregiemng zur Refbrm des Auflensteuerrechts gehen weft iiber die 
Vorschlc’ige hinaus, die die Steuerreform—Kommission beim Bundesminister a’er Finanzen in 
einem Bericht 110m 25. November 1970 vorgelegt hat, 3. Der Betrieb 1970, S. 2329 
Die Bundesregierung geht in ihren beabsichtigten Mafinahmen allerdings nicht so weit Me 
der Gesetzes—Entwufides Hessischen Finanzministers vom Juni 1969, als :Manuskript ver— 
b‘fiQntlicht. 

: “ Der Wortlaut der Leitsiitze ist‘folgen'der': 

I. G'ewinne international verflochte- 
ner Unternehmen 

Einkfinfte von inlandischen Unternehmun— 
gen aus Geschéiften mit ihne'n wirtschaftlich 
nahestehenden Steuerausl‘aindem sind so zu 
berichtigen, Wie sic zwischen Unabhéingigen 
bei Vereinbarungen der fiblichen Bedingun— 
gen erzielt worden wiren. 

II. Auswanderung in niedrigbesteu- 
ernde Gebiete 

I. Eine natfirliche Person, die als Deutscher 
insgesamt mindestens ffinfjahre unbeschréinkt 
steuerpflichtig war und 3) in einem ausléin— 
dischen Gebiet anséissig ist, in dem sic mit 
ihtem Einkommen steuerbefreit ist, eine 
Vorzugsbes'teuerung genieBt Oder n‘ur einer 
geringen Besteuerung unterliegt und 1)) 
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wesentliche Wirtschaftliche Interessen im 
Geltungsbereich dieses Gesetzes hat, ist mit 
allen Einkiinften, die nach den Abgrenzun— 
gen des deutschen Rechts keine ausliindi— 
schen Einkfinfte sind, beSchréinkt stcuer- 
pflichtig. Die danach steuerpflichtigen Ein- 
kiinfte sind mit dem Steuersatz zu; ver- 
steuern, der sich nach sfimtlichen Einkiinften 
des Steuerpflichtigen richtet. Eine Abgeltung 
der Steuer dutch Abzugssteuern scheidet 
aus; die Steuer daxf jedoth die Abzugsteuer 
nicht unterschreiten. Hat; der Steuerpflichtige 
nach seinem Wegzug in Deutschland fiinf 
Jahre keine wesentlichen wirtschaftlichen 
Interessen mehr unterhaltcn, so bleibt er 
auch bei spiterer Neubégrfindung solcher 
Interessen von der erweiterten beschréinkten 
Steuerpflicht freigestellt. Kleinere Einkom- 
men sind aus der Sonderregelung auszuklam— 
mem. Die Regelung soll nut auf Personcn
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angewendet wcrden, die nach dem 'Wieder— 
beginn des deutschen Wirtschaftsaufbaus 
ausgewandert sind. 
2,. Personen, die unter die erweiterte be— 
schréinkte Einkommensteuerpflicht ‘kommen, 
sind mit allem Vermégen, das nach den Ab- 
grenzungen des deutschen Rechts nicht Aus- 
landsvermégen ist, beschriinkt steuerpfh'ch— 
tig. Zur Milderung ist ein Freibetrag cinzu- 
riiumen. 
3. Es ist auszuschlieBen, daB‘ die erweiterte 
beschrinktc Einkommen— Oder Vermfigen— 
steuerpflicht umgangen Wird, indem die Ab.— 
Wanderer ihre beibehaltenen wesentlichen 
Wirtschaftlichen Interessen in Deutschland 
auf cine steuerbegiinstigte Auslandsgesell— 
schaft fibertragen und durch diese halten las- 
sen. 

4. Unterliegt sin Erblasser zur Zeit seincs 
’Tod'es Oder ein Erwerber einer Schenkung 
zur Zeit der Entstehung der erweiterten be— 
schrinkten Steuerpflicht, so erstreckt sich die 
Erbschafisteuer auf afle Vermb'gensgegen— 
stands, die nach den Abgrenzungen des 
deutschen Rechts nicht Auslandsverméigen 
sind. 

III. Behan‘dlung wesentlicher Betei— 
lvi'gungen bei Wohnsitzwechsel 

I'. Bei.einer natfirlichen Person, die insge— 
samt zeh‘n Iahre‘steuerpfliehtig war und deren 
unbeSchrélnkte Steuerpflicht' dutch Aufgabe 
des Wohnsitzes oder gewéhnlichen Aufent— 
halts beendet wordeh ist, greift die Steuer— 
pflicht ffir Gewinne aus der VeriuBerung 
wesentlicher Betéiligungen sO’ ein, als Ware" 
die Beteiligun'g bei Wégzug verZiuBert wor- 
den. 

' 

- ’ 

2. Anteile, ffir die die natfirliche Pefson 
nachweis't, daB sic ihr schon beim Zuzug ge— 
hiirte‘n, gelteh nicht als beim. Wegzug ver- 
éiuBert. 

'
- 

3. .Handelt es sich um eine voriibergehende 
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Abwesenheit aus beruflichen Griinden und 
kehrt der Steuerpflichtige innerhalb angem 
messener Frist nach Deutschland zuriick, so 
entfillt die Besteuerung aufGrund angenom— 
mener VeriiuBerungen. 
4. Die auf Grund der angenommenen Ver— 
iiuBerung geschuldete Steuer ist auf Antrag 
gegen Sicherheitsleistung in regehniiBigen 
Teilbetriigen'ffir einen angemessenen Zeit— 
raum zu stunden, wenn die sofortige Einbe— 
ziehung mit Hirten verbunden Wire. 

IV. Beteiligung an auslindischenZwi— 
schengesellschaften 

I. Steht die Mehrheit dcr Anteilc Oder die 
Mehrheit der Stimmrechte an cine): ausléindi— 
schen Basisgeseflschaft cinem Oder mehreren 
unbcschriinkten Steuerpflichtigcn zu, so ha- 
ben sie die dort aufgefangenen Einkfinfte mit 
dem Teil zu versteuern, der ihrer Beteiligung 
an der Basisgesellschaft entspricht. 
2. Zugerechnet werden nur Einkiinfte, die 
im Staat der ausléindisehen Gesellschaft einer 
Belastung durch Ertragsteuern von 30 vom 
Hundert Oder weniger mtcrlieg‘en. ‘ 

3. Dié Zurechnung gilt nur dann, wenn die 
in Betracht komnienden Einkiinfte nicht— 
wetbender Art bei der ausléindischen Gesell- 
schaft im Dreijahresdurchschnitt mehr 215 30 
vom Hundert ihrer' Gesamteinkfinfte aUS- 
machen. ‘ ‘ 

‘

" 

4. A15 werbende Titigkeit ist anzuerkennen: 
'I. Der Betrieb einer Land— and Forstvvirt— 
schaft, K 

2. die Herstellung, Bearbeitung, Verarbei— 
tung und Montage von Wirtschaftsgiitern 
sowie das Aufsuchen und die Gewinnung 
von Bodenschfitzen, -3. der Betrieb eines 
Bank‘- oder VersicherungnSchfifts, deit 
sith die GeseHschaft an die Anmeinheit 
wendet, 4. der Handel mit bew‘eglic‘hcn 
Sachem, 5. das BeWirken von Dienstleistun— 
gen, ausgenommen die Vermietung undVer— 
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pachtung von bewéglichen und unbewegli—A 
ch'en Sachem einséhfieBli’c‘h def Uberlassung 
d’er Nutzung Von Rechten, Plfinen, Master'n, 
Verfahren, Erfahrungen und Kenntnissen. 
5. Aus dem als Werbende Titigkeit anzuer— 
kennenden Handels— und Dienstleistungsge- 
werbe sind als nichtwerbende Titigkeit zu 
qualifizieren: I. der Handel mit beweglichen 
Sachen und das Bewirken von Diens‘tleistun— 
gen, wenn die ausléindische Gesellschaft im 
Staat ihrer Geschéiftsleitung Oder ihres Sitzes 
Steuewergfinstigmgen ffir intérnatiénale Ti— 
tigkeit erhéilt; 2. (161: Handel mit beweglichen 
Sachem, die die auslfindische Gesellschaft von 
einem ihr Wirtschaftlich Nahestehe‘hden er-- 
haltcn‘hét' Oder an cinen'solchen Nahestéhen— 
den liefert, es sei denn, daB die Waren im 
Staat der Geschiftsleitung ocier de‘s SitZCS der 
Gesellschaft hergestellt, bearbeitet, Vefarbei— 
tet, angeliefert, ausgeliefert Oder u‘mgeschla- 
gen werden; fiir die Regelung kénnen meh— 
rere Staaten unter dem Gesichtspunkt Witt- 
schaficsgeographischer Verbundenheit zu- 
sammengefaBt Warden; 
3. das Bewirken von Dienstleistungen, wenn 
die ausliindisc‘he Gesellschaft sich dabei eine’s 
ihr wirtschaftlich Nahestehenden bedient 
oder die Dienstleistungen einem solchen Na— 
hestehenden erbringt, es 'sei denn, daB die 
Dienstleistu’ngen im Staat der Geschfiftslei— 
tung oder Hes Sitzes der'Gesellschaft‘ erbracht 
werden. 
6. Obwohl im fibrigen Einkfinfte nichtwer— 
bender Art vorliegen wfirdefi, wird auch cine 
steuerbegiinstigte Schachtelbeteiligung als 

werbende Titigkeit anerkannt, wefin die 
auslfindische Gesellschafi: die Beteiligung iIn 
Zusammenhang mit ihrer eigenen werben— 
den Titigkeit hilt und die Untergesellschaft 
ihrerseits einer werbenden Titigkeit nach- 
geht. 
7. Zuzurechnen sind die Einkiinfte der aus— 
léindischen Gesellschaft nach Abzug darauf 
lastender Steuern. Der Hinzurechnungsbe— 
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trag ist in .entsprechender Anweridung dér 
Vorschriften des deutschen Steuerrechts zu 

' ermitteln. Aus dem Ziel, den Steucrpflichti— 
gen so zu behandeln, als hiitte er dié Betréige 
direkt vereinilahmt, ist zu prfifen, wieweit 
auch Stetiervergfinstigungen berfi'cks‘ichtigt 

warden k6nnen.
' 

8. Der Inlfinder kann die dutch die Hinzu— 
rechnung ausgeléiste ‘Steuer innerhalb eines 
Dreiiahreszeitraums mit der Steuer verrech- 
nen, die ér schuldet, Wenn er die Ertréige der 
ausléindischen Gesellschaft tatséichlich an sich 
auss‘chiitte'n l'aiBt. Der Inliinder kann beantra— 
gen, daB auf die Steuef, die der auf den Hin— 
zurechnungsbe‘trag zu entrichten hat, Steu— 
ern angerechnet werden, die die ausliindi- 
Sche Geséllschaft ffir die hinzugereclmeten 
Einkfinfte zu tragen hatte. 
9. Ausléindische Holdinggesellschaften sind 
in die im Gesetz Vorgesehene Zurechnung 
einzfibeziéhen. SOWeit in Einkfinften a‘usliin— 
discher Holdinggesellschaften,‘ die cine]: in— 
lfindischen Muttergesellschaft zugere’chriet 

Werden, Dividenden enthalten sind, I. die 
bei direktemI Bezug dutch die Muttergesell— 
schaft bei dieser steuerfrei when, Oder 2. fiir 
die auf Gfund der indirek‘ten Steueranrech— 
nung die deutsche Steuer der Muttergcsell— 
schaft ermiBigt ode: aufgehoben wfirde, so 
sind diese Steuererleichterungen auch bei der 
Zurechnung zu gewéihi'en.

' 

V. Ermittlung und Verfahren 

I. Ist ein Auslandssachvethalt zu ermitteln, 
so haben die Beteiligten ihn aufzukléiren 
und die erforderlichen Beweismittel zu be- 
schaf-Ean. Sie haben dabei alle fiir sie bestehen— 
den rechdichen und tatséichlichen M6glich— 
keiten auszuschiipfen. Bin Betefligter kann 
sich nicht daraufberufen, daB er Sachverhal— 
te nicht aufldéiren und Beweismittel nicht be- 
schafien kann, wenn er sich nach Lage des 
Falles bei der Gestalttmg seiner Verhiiltnisse
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die M6g1ichkeit dazu hitte beschaffen oder 
einréiumen lassen kannen. 
2. Bei Geschiiftsbeziehungen zu Auslandsge— 
sellschaften, die im Staate ihres Sitzes einer 
niedrigen Besteuerung unterliegen, ist die 
Empfingerangabe durch die Offenlegung 
aller Beziehungen zu ergéinZen, die unmittel— 
bar Oder mittelbaf zwischen dem Steuer- 
pflichtigen und der GeseHschaft bestehen 
oder bcstanden haben. 
3. Steuerinliinder, die an einer ausliindischen 
Zwischengeseflschaft beteiligt sind, haben 
einzeln und gemeinsam alle Auskiinfte zu er— 
teilen, die zur Anwendung der gesetzlichen 
Bestimmungen notwendig sind. 
4. Kénnen die zuzurechnenden Einkfinfte 
einer ZWischengesellschaft nicht einwandfrei 

' ermittelt warden, so sind mangels andefer 
Anhaltspunkte im Wege der SchéitZung als 
Einkfinfte mindestens 20 Proz'ent der‘ An- 
schaEmgskoSten ffir die Betefligten zuziiglich 
des gemeinen Werts der der Gesellschaft 
‘fiber'lassenen Wirtschaftsgfiter (soWeit sie 

nicht zur WeiterveréiuBerung bestimmt 
sind) zugrunde zu legen. 

VI. Ausgleich dersteuerlichen Vorbe- 
lastung bei Schachteldividenden aus 
Entwicklungsléindern 

I. Die Kérperschafisteuer der ausliindischen 
Tochtergeseflschaft Wird auf die Kérper— 
schaftsteuer, die die deutsche Muttergesell— 
schaft auf den Dividendenbezug zu entrich— 
ten hat, angerechnet. 
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2. Die Dividenden auslfindischer Tochterge— 
sellschaften wcrden Von der G‘ewerbeertrag— 
steuer der delitschen Muttergesellschaft be- 
freit. 

3. Die indirckte Steueranrechnung bei' .der 

K6rperschaftsteuer und die Befi-eiung von 
der Gewerbeertragssteuer wird nur bei 
Schachteldividenden aus Entwicklungsléin- 
dern g¢wéihrt 
4. Der anrechenbare Betrag d’ér Steuern der 
Tochtergeseflschaft ist, sofern keinv gegentei— 
liger Antrag gestellt wird, im Regelfafl mit 
einem Vomhundcrtsatz der Dividenden an— 
zusetzen, den der Bundesnfinister der Finan— 
zen nach der durchschnittlichen Steuerbe— 
Iastungv in dem betreffienden Entwic‘klungs— 
land feststellt. 
5. Die durchschnittliche Steuerbelastung ist 

so festzusetzen, daB SteuerermiiBiguhgen, die 
das Entwicklungsland zur Investitionsfarde— 
rung gewfihrt, dem deutschen Investor erhal— ' 

ten bleiben. 

VII. Erstmalige AnWendung 

Das Gesetz 5011 im Rahmen der verfassungs- 
rechth'chen Mfigfichkeiten zum I. Ianuar 
1971 in Kraft treten. Hinsi‘chtlich der‘ vorge— 
sehenen Besteuerung der stillen Res'erVen in 
wesentlichen Beteiligungen (vergleiche Ge- 
setzésleitsfitze zu II) ist beabsichtigt, die 
Regelung, soweit verfassungsrechtlich még- 
lich, auf den EZeitpunkt dieses Kabinettsbe- 
schlusses rfickwirk’en zu lassen;. 
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Uruguay, 1970. 62 pp. 
Survey of sales tax administration techniques and 
procedures. 

Library International Bureau of 
Fiscal Documentation no. B 15007. 

TAXPAYER EDUCATION, by GP. Davidson. 
Published by Asamblea Gene'ml, Montevideo, 
Uruguay, 1970. 22 pp. » 
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Speech outlining possible methods of taxpayer 
education. 7

‘ 

Library hitefnationdl Burégu of 
Fiscal ‘Dozfumczntationv no. :33 I 5067. 

TAXPAYER ASSiSTANCE, ‘by M; Rapdpbrt, 
Published by Asamblea“ Gcneral, Montevidco, 
Uruguay, 1970. 4-1 ,pp, 
Discussion of systems for taxpayer information 
and assistance. 
Library international Bureau of 

Documentation-ho. 1315007. 

NETHERLANDS _ 

1=Is GALE 'SOBVBRHNLIE'IT IN 'HET’ GEDING, by 
. Klein Was‘sih’k. Published ‘by Uitg; 
ALE. 'Kluwér, Devent’er, 197g, 27-912.. 

Text of a lecture entitled “Fiscal‘Soveréignty 'at 
Issue”. 

Library International Buregu of‘ 
Fiscal Dbéumentatiofi;rgo; B 5330“ 

MAN, ZnoUw, MAATSCHAPPIJ EN BELASTINF 
GEN; Rapport van de, aktiegrogp Man/Vrouw/ 
Maatschappij betrefl‘ende d‘é verbeteting van de 
fiscale pésitie van de’ werkend'e, Vmuw, P.C. 
Hooft‘stt. i 5, Amsterdam, 24 pp. 
,Rgport on the tax position of Workiggj WiVes, 
published by the action ggoup "Man, 'Vrouw, 
Maatschappijf’ (Man,W‘omgn,, Society). 
Library Internatidnal- Bureau of 
Fiscal Documentatién'no. Br 5299. 

OMZBTBELASTING EN QNROERBND corin'by 
A.E. dc Moor. Published by N.V... Uitgeverij‘ 
Fed, Deventgr, 1970, 58 SPF; 
Brochure explaining the valueradded tax with 
ré‘spectlto delivery Qf real Property and all other 
aspects connected thereto. 
Library International’Bureau-bf 
‘FisCal Documentatiog no. B 53.76. 

NETHERLAjND S ANTILLES 
I'NVBSTBREN OP‘DENBDERLA‘ND3B KNIT-ILIEEN; 
published by' Stichting tot be‘vor’deripg van ins 
vestjcring’en op ‘de‘ Nederland‘se Antillen, Carnee 
'gieplcinv4, ’sAGravenhage, 1970,2031). 
Informative booklet conc_eming investment 
facilities inxhe Netherlands‘Antilles. 
Library International Bugeauiof 
Fiscal Documgntation-no.‘B 5329‘. 
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PORTUGAL 
A» REiNTEGRAQAo ACEIERADA ‘COMO- INCEN- 
TIV'Q FISCAL A‘O IN'VESTI-MENTO; published 
by Citricutdéin d'e Olivdra, C. Pom), 1964. 
226 pp. 
‘The.accelerated_depreciationusedtas a tax incenJ

' 

five for inVestmént,‘ illustrated with Cgl‘c'ulatién. 
Library 'imer‘nétional‘Bureau 9f 
FiscaLDocumentatibn no. B 5363. ' 

SPAIN 
'IM'I’UEST-O GENERAL 803113, EL TRAEIC'O 197E,

\ 

'LAS; EMERBSA‘S‘ DISROSICIQNBS COMUNES:
' 

Y TRIQUEACIIQ‘N pl; LAS‘ DISIINTAS ACTIVI- 
DADES, by 1- L'é‘pez Bercngu'er. Publishgd‘by. 
Eldidones‘ Dante, Barraincfiei 14, Bilbao, I968:~ 
2,6513% ‘

7 Handbook ‘(two volumes.) on the Spanish tum- 
over tax. 

Library International Burgag of 
Fiscal Docuxfhentatidn no. B 5338; 5339. 
'INPORMACION. ‘ESIADiS-TICA‘ DEL MINIST-Em 
iuo ‘D'E HACIENBA‘ 1969,- published “by S‘ecreta— 
riaGeneiral'Te’ChIfica dgldvlinis‘te‘riolde Hacienda; 
1969.265 pp. _ 

- v " 

:St’atistlcal economic data for I969; 
Library Intémational‘Bur'e'au of 
Fiscal‘Documentation no, 13 5327. 

‘EL REGIMBN DE EVAL'UACIQN GLOBAL EN EL 
‘JMPU'ESTQ INDUSTRTA’I; ‘CUO‘I‘A DE‘ BENEPie 
0108 by J. Barrio defrutos‘. Published by 
Ediéiones Deustq, Bargaincfia I4, Bilbao,» 1963. 
238 pp., ‘ 

Handbook Von>the global estimation of taxable 
incomc for-purpose of the tax on business in- 
come. 

Library Intematio'xialr Buréau cjf' 
Fiscal Documéfitation no. B 5340. 
MBMORiA DE LA? ASOCIACION ESPAFIQILA' DE' 
DERBCHO FINANCIBRO‘ 1968. Published by 
Editorial? 'de Derec‘ho Finmcier’o, Gen- Mela; 
1,5 Madrid; 1.970.- 765 PP-

_ 

Cbmpilation of lectures and rdiécussions held at 
96nf¢rcnces organized in 1968‘ by IPA and lor- 
vdanas, Luso-I-IispanoeAmerigangs de' Estudios 
Tributaries. 

Library International Bureau of 
Fisgal Documentation no. B 5355. 
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BOOKS 

SWITZERLAND 
KOMMENTAR ZUM BASLBR STEUERGESETZ, 
by E. Grueningex andW. Studer. Published 
by Helbing 8c Lichtenhahn, Freiestr. 4o; Basel, 
1970- 727 PP-

‘ 

Revised and extended publiqation containing 
explanation to the tax system of the‘ danton 
Basel-Stadt. 

Library International Bureau of 
Fiscal Documentation no. B 5354.. 

THAILAND 
BUSINESS —‘ LEGAL HANDBOOK PREPARED BY 
CHARLES KIRKWOOD AND ASSOCIATES FOR 
THE ROYAL THAI GOVERNMENT BOARD OF 
INVESTMENT, August 1969. 84 pp. 
Handbook for foreign investors on‘ current 
laws and practices including taxation in Thailand. 
Library International Bureau of 
Fiscal Documentation no. B 5304. 

TRINIDAD 8c TOBAGO 
CASE STUDY ON “TAXPAYER ASSISTANCE”, 
submitted by Trinidad & Tobago Tax Admi— 
nistration. Published by Asamblea General, 
Montevideo, Uruguay, 1970. 20 pp. 
A survey of taxpayer assistance in Trinidad 8c 

Tobago. 
Library International Bureau of 
Fiscal Documentation no. B 15007. 

UNITED KINGDOM 
GUIDE To THE ESTATE DUTY STATUTES, by 
G.S.A.Wheatcroft. Published by Sweet & 
Maxwell Ltd., London 1969. 165 pp. 
This' book presents _thé basic statute 'léLW with 
reépect to estate duty provisions as amended by 
the Finance Act 1969; Supplement 1970 includes 
provisions of the Finance Act 1970. 
Library International Bureau of 
Fiscal Documentation no. B 5358. 

TAXATION, KEY TO CORPORATION TAX. Full 
Reference to Corporation Tax, Distributic’ms 

and Close Companies. Finance Act 1970 edition. 
2nd ed., by RF. Hughes, and T.L.A. Graham. 
Published by Taxation Publishing Comp. Ltd., 
98' Park Street, LondonWIY 4BR, 278 pp. 
Quick reference guide to corporate inéome tax. 
Library International Bureau of ‘ 

Fiscal Documentation no. B 5234. 
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TAXATION, KEY TO CAPITAL GAINS TAXA- 
TION—Finance Act 1970 Edition, .by RF. 
Hughes and KR. Tingley. Published by 
Taxation Publishing Comp. Ltd. London, 4th ed. 
1970- 394 PP- 
Revised fourth edition Which treats the taxation 
of capital gains, as incorporated in the law in 
force as stated on September I, I970. 
Library International Bureau of 
Fiscal Documentation no. B 5306. 

TAXATION, KEY TO INCOME TAX AND SUR- 
TAx—Consolidation Act 'Edition, by RF. 
Hughes andJ.M. Cooper. Published by Taxa- 
tion Publishing Company Ltd., London, '7th ed. 
1970-71- 247 pp, _ ‘ _ ‘ 

Quick reference handbook dealing with the 
Capital Allowances Act 1968, the Taxes Manage- 
ment Act 1970, the Income and Corporation 
Taxes Act 1970 and the Finance Act 1970. 
Library International Bureau of 
Fiscal Documentation no. B 5346. 

URUGUAY 
GUIA TRIBUTAR‘IA Y ADMiNISTRATIVA DE 
URUGUAY—A guide to the tax‘ laws of Uruguay‘ 
and their administration—by N.A. Reve‘llo 
Montevideo, 1970. 29 pp.

‘ 

A brief survey (in both Spanish and English) of 
the Uruguayan tax laws. 
Library International Bureau of 
Fiscal Documentation no. B 15009. 

U.S.A. 

CASES AND MATERIALS ON FEDERAL INCOME 
TAXATION, by A.A. Kragen and].K. McNul— 
ty'. Published by American Casébook Series, 
St. Paul, Minn., 1970; 1182 pp. 
A casebook to be used together with the Internal 
Revenue Code and Income Tax Regulations. 
Library International Bureau- of 
Fiscal Documentation no. B 5338. 

FEDERAL TAX GUIDE, published by Commerce 
Clearing House Inc., Chicago 1970. Vol. I, 1971. 
Vol. I ‘of a series of four loose-leaf volumes con- 
taining texts and explanations of income, estate 
gift taxes with illustrative examples, tax plan- 
ning, rate tables, new withholding tax tables, 
check lists, indexes and quick reference lists;- 
Library International Bureau of 
Fiscal Documentation no.3 5322.. 
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REGULATIONS AND RULINGS: THEIR CONe 
- TRIBUTION To IMPROVED .TAX ADMINISTRA- 
TION IN THE UNITED STATES. Text ,of pre- 
sentation before the fourth General Assembly 
of the Inter-American Center of Tax Admini- 
strators (CIAT) Montevideo, Uruguay, April 
28 through May 5, 1.970, byR-NV. Thrower, 
Commissioner of Internal Revenue, U.S.A. 26 
PP- ‘ 

Speech on the use by the IRS of the US, of 
regulations and rulings, with emphasis on their 
usefulness in tax administration. 
Library International Bureau' of 
Fiscal Documentation no. B 5363. 

STATE TAX HANDBOOK (as of October I, i97o)§ 
published by Commerce Clearing House Inc.,‘ 
Chicago, 1970. 256 pp. . _ 

BIBLIOGRAEHY. 

Brief description of the statewide levieg, the. 
basis and rates of the tax system of each state and 
the District of Columbia as of October I, 1970. 
Library International Burwu of . 

Fiscal Documqncation no. B 534.7; 

VENEZUELA 
LAS EMPRESAS MIXTAS EN VENEZUELA Y SU CONTROL POR EL ESTADo,.by HJ.la.Roche. 
Published by ‘Universidad :del Zulia; Fac. dc 
Derecho, Maracaibo, 1970. 32 pp. A study on governmental control in Venezuela 
over enterprises in which the State has an econo- 
mic interest by way of a holding that enter- 
prise. 

Library Inte’rnétional' Bureau of 
Fiscal Documentatiomno; B 15006. 

LOOSE-LEAF SERVICES 
Releases fromNovcmbet I — November 30, 1970 

BELGIUM 
IMPOTS ET TAXES, release 198. 
C.E.D. Samsqm N.V., Brussels. 

CANADA 
CANADA ESTATE TAX SERVICE, release 53. 
Richard de 1300, Toronto. 

CANADA TAX SERVICE-LETTER, releases 155, 
156. ‘ 

Richard de Boo, Toronto. 

CANADA TAX SERVICE-RELEASES, releases 310, 
311.

7 

Richard dc Boo, Toronto. 

E. E. C. 

HANDBOEK VOOR DB EUROPESB GEMBBN— 
SCHAPPEN - VBRDRAGSTEKSTEN EN mm.- 
VERWANTE STUKKEN, release ‘81. 
N.V. Uitgeversmij. AEE. Kluwer, Deventer. 
FRANCE 
BULLETIN DE DOCUMENTATION PRATIQUB 
DE TAXES SUR LE CHIFFRE D’AFFAIRBS ET 
CONTRIBUTIONS INDIRECTES, releases 6, 7. 
Editions F. Lefebvre, Paris. 
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DICTIONNAIRB FISCAL PERMANENT, :releases 
35—39. 

. 
- ‘

' 

Editions Législatlves et AdnumStratives, Paris. 

DROITS DES AFFAIRBS, 113193365183719‘. 
Ed. Législatives et: Administratives, Paris. 

MEMENTO LAMY — FISCAL, release P. 
Services Lamy, Paris. " ‘

' 

GERMANY
_ 

ABC Fi‘JHRBR LOHNSTEUBR, reléase’ '73. ' 

Fachverlag fiir Wirtschafts— und Steuerrecht, 
Schfifiér & Co., Stuttgart. 

51.0. KOMMBN'E'AR — Hubschmami — Hepp - 
Spitaler, release 66. 

r _ 

VcrlagDruOtto Schmidt KG, Kéln-Marienburg. 

BECKscfiB STEUERKOMM'BNTAR-E 
— GBWERBESTEUERGBSBTZ, release 7 — BINKOMMENSTEUBR, release 2 
Verlag CH. Beck, Mfinchen, 
KOMMEN’I‘AR ZUR EINKOMMBNSTEUER EIN- 
SCHL. LOHNSTEUER UND K6R1>ERS CHAPT- 
STEUER, releases 91, 92. ' 

Verlag Dr. Otto Schmidt KG, K61n—Marienburg. 
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LOOSE-LEAF SERVICES 

KOMMENTAR ZUM GEWBRBESTBUBRGESBTZ, 
release 23. 
Verlag Dr. Otto Schmidt KG, K61n‘-Marienburg. 

KOMMENTAR ZUM MEHRWERTSTEUERGE- 
SBTZ — SChomburg/Kuhr, release 22. 
Hermann Luchterhand, Neuwied. 

RWP. RBCHTS— UND WIRTSCHAFTS PRAXIS 
STEUBRRBCHT, release 118. 
Forkel Verlag, Stuttgart—Degerloch. 

SCHNELLKART‘EI DES DEUTSCHBN ,RBCHTS, 
releases I54—156. 
Verlag Dr. Otto Schmidt, Ktiln-Marienburg. 

STEUERBRLASSE IN KARTEIFORM, release 109. 
Verlag Dr. Otto Schmidt, Kain-Marienburg. 

STBUERRECHTSPRECHUNG IN KARTEIFORM,
' 

release 226. 
Verlag Dr. Otto Schmidt, K'dln—Marienburg. 

WORLD TAX SERIES — GERMANY REPORTS, 
release I6. 
C.C.H., Inc., Chicago. 

ZOLLGBSETZ, release 1;. 
Carl Heymans Verlag, Kaln. 

NETHERLANDS 
BBLASTINGBERICHTEN 
—INKOMSTENBELASTING, releases 192, 193:. 
— BELASTING TOEGBVOEGDE WAARDE, 

release 64. 
N. Samsom N.V., Alphen a.d. Rijn. 

FED’S LOSBLADIG PISCAAL WEEKBLA'D, relases 
1278-1282.

' 

N.V. Uitgeverij Fed., Amsterdam. 

DE GBMBENTELIJKE BELASTINGEN — A.M. 
Dijk, G. Jansen, JgC‘. Schroot enz‘. releases IOI-i 
103. 
Vuga Boekenrij, Arnhem. 
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HANDBOEK VOOR IN- EN UITVOER 
. 
-BBLASTING*HEFFING BI] INVOER, releases 

116-118. 
N.V. Uitgeversmij. AE.E. Kluwer, Deventér. 

REGELINGEN EUROMARKT, release 94. 
Vermande en Zn., IJmuiden. 

SOUTH AFRICA 
LAW AND PRACTICE OF SOUTH AFRICAN 
INCOME TAX, releasg: 19. 
Butterworth & C0,, Durban. 
LEGISLATION SERVICE or JUTA’s SOUTH 
AFRICAN INCOME TAX SERVICE, Dr. A. Silks, 
release 7. 
Juta & Co., Capetown. 
SWITZERLAND 
RECHTSBUCH DER SCHWEIZER. 
STEUERN, release 48. 
Verlag ffir Recht und Gesellschaft, Basel. 

BUNDES- 

U. S.A. 

'FEDERAL TAX GUIDE: REPORTS, releases 5-7. 
Commerce Clearing House, Inc., Chicago. 

FEDERAL TAXES REPORT BULLETIN, releases 
43, 44- 
Prentice Hall, Inc., Englewood Cliffs. 

FEDERAL TAXES REPORT BULLETIN-TREA- 
TIES, release 4. 
Prentice Hall, Inc;, Englewood Cliffs. 

STATE TAX GUIDE, releases 467, 468. 
Commerce Clearing House, Inc., Chicago. 

TAX IDEAS -— REPORT BULLETIN, releases 18—20. 
Prentice Hall Inc., Englewood Cliffs“ 

TAX TREATIES, release 226.
I 

Commerce Clearing House, Inc., Chicago. 
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Bl-BIIOGR‘A‘PHY 

VINTERN‘AT-IwN-AL FISCAL HARM-0 NaIZATIONI 
edited“ by Dr.; Mel Krauss and, Dr, J. L. Hui‘skamp‘ 

The growing emphasis on economic integration has 
inspired this new series oflvstudielsf on. the theory and practice of international fiscal harmonization. 
N0 1. - FISCALH‘ARMONIZATION IN THE BENELUX 

; 

‘ ECONOMIC UNION 1969. 1200 pp. ‘ 

"by Dr. Mel Krauss, LeCture'r in EconomiCs, The -

‘ 

- 

4 
London. Schoc'l \Qf Economics 

Foreword bYJPeessor Carl. VS, Show 
This first volume, of the new series; International Fiscal' 
HarmOnization, written fOr both the professional economist 
and ‘in‘térested layman, provides a comprehensive and 
'interestingqana'lysis: of the Qaneral principles and problems 

. of fiscal:fharmoniiationninCommon markets. 
7 _ 

Special treatment 1is accorded the current policy debate over 
the ‘tax on: Value added: and the problems of tax "frontiers, 
putting these controversial topics. into a prOper'analytica] 
;per‘spective.-, There is informed discussion of both. the 
rharmoniZation of direct and indirect taxation: as well as a 
'uniquevsummaryIOf‘ castoms‘union-theory; ' 

' ' 

- Custcms Unions .—- The - The TurnOVer Tax and Tax 
Positive Theory 

» Harmonization 
‘6 Customs-Unions?— The ‘ 

‘ ‘o: The CUStOmsUniOn in: 
Normative Theory Benelux

, Tax UinionTheory' I 

‘ 

' 
' 

9' Direct Tax HarmonizatiOn. 
o The Problem :of'T‘ax in Benelux 

Frentiers‘ ' ’ o TheTLess'ons of Benelux 
Price: Dfl. 25.——-/US $ 7.00 with postage (airmail US ‘$-.60 
'extra). 
For residents-of. The Netherlands: pr’iCes exclusive BTW (TVA) 

INTERNATIONAL BUREAU OF FISCAL. DOCUMENTATION 
Muiderpoort - Sarphatistraat 1‘24 - Amsterdam-C. - Holland 
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ANNOUNCEMENTS 

AT . 

YOUR" 
SERVICE 
Prentice—Hall, Inc. is the largest organization in the world 
that is engaged in the dissemination of information on 
taxation, government regulation, and business conditions. 

Just a sampling of the Subjects covered in P—H publications is 
shown in the {0110n listing: ' 

L'l Anti-Disctixnination , El Federal taxes Cl Sales taxes 
Acts 

‘ 

El FranchiSe taxes El Securities regulation 
El Arbitration El Government contracts El SBIC 
El Capital adjustments El Inheritance taxes D Social Security 7 

El Charitable trusts El Instalment selling El State taxes 
El Clayton Act El Labor relations I2! Stock rights 
El Clos'ed shop El Oil and gas taxes E] Stock transfer taxes 
[1 Collective bargaining El Payroll taxes‘ [1 Take-Hartley Act 
[:1 Corporation laws 

’ 

El Pensions El Trusts 
n Disclosure laws El Personnel relations |.'.| Unemployment 
:1 Doing business El Profit sharing insurance 
[3 Employee benefit plans El Property taxes El Union contracts 
a Estate planning [J Public utilities taxes ‘El Wage and hour laws 
[:1 Excess profits taxes D Retirement plans El Wagner Act 
g Excise taxes E! Robinson-Patina: Act D Wills 

To obtain information, Without obligation, on the publication 
covering the field of your interest, address Department 3. I41 
(SD).We will be glad to be of service to you. 

PRENTICE-HALL, inc. 
ENGLEWOOD CLIFFS, NEW JERSEY 

36 
. 

Bulletin Vol. XXV, January/janvier no. I, 1971



Page 39 

55 

57 

60 

CONTENTS 
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Anerkennung ausliindischer Personengesellschaften als Kapitalgesell— 
schaften im internationalen Steuerrecht ‘ 

1) OCUME’NIS 

Belgium: Tax on Value Added ~ 

Arrété royal no. 31 concernant les opérations efiectuées par les 'assujettis 
établis é l’étranger qui n’ont pas d’établissement stable dans le pairs 

Résolution ConférenCe Permanente des Chambres (:16 Commerce et 
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63 
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International Bureau of Fiscal Documentation 

ANNOUNCEMENT OF PUBLICATION 

AFRECAN TAX SYSTEMS 
o loose-leaf . 500 quarto pages 0 in English a up-dated quarterly 
A project of the International Bureau of Fiscal Documentation, Amsterdam. 
By Robert C. Hammond, B.A. and Dr. Marc. J. Van Den Abeelen 
Prepared at the request of The United Nations Economic Commission for Africa. 

Afterfive years Qf exhaustive research, the International Bureau qiscal Documentation is proud to make a 
major contribution to the 'better understanding of the tax systems qfthe'developing Aflican countries by publishing 
AFRICAN TAX SYSTEMS which presents for the first time, a detailed ~comparative survey, jbllowing 
tommon outlines, qf the direct and indirect taxation in these countries of bath corporations and individuals. 

Contents 

ForeWbrd
_ 

Introduction Fiscal Aspects of Internationél 
Country Surveys Economic Co-Operation in Africa 
Statistical Analyses of Revenue 
Sources in Selected Countries 

Documentation 
Bibliography 

II. INDIRECT TAXES 

The Country Surveys and Documentation Sections are organised following common outlines 
Common Outline for the Common Outlinefor the 
English-speaking countries French-speakmg countries 
(and for Ethiopia and Somalia) I 

I. DIRECT TAXES I. DIRECT TAXES 
Individuals Individuals 
Income Tax Schedular Income Taxes 
Other Income Taxes/ General Inbome Taxes 

Personal Taxes Other Direct Taxes/Duties 
Death Duties 

Companies Companies 
Income Tax/ Company Tax Income Taxes 
Other Direct Taxes 

_ 
Other Direct Taxes/Duties 
Tax Incentives 

II. INDIRECT TAXES 
C‘ustomsvDuties Turnover, etc. Taxes 
Other TaXes Levied at Registration and 

Importation and Exportation Stamp Duties 
Excise Duties Other Indirect Taxes] Duties 
Stamp Duties 
Consumption] Sales Taxes 
Other Indirect Taxes 

Normal price: US$ 75 / Dfl. 270, with postage 
including up-dating supplements for one calendar year 

Renewal price: US$ 35 / Dfl. 126, (supplement subscription only) 
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For residents of The Netherlands: 
prices exclusive B TW ( TVA) 
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ARTICLES 
‘ 

as * 
as 

LOTHAR HINTZEN*: 

ANERKENNUNG AUSLANDISCHER 
PE'R‘SONENGESELLS’CHAFTEN ALS KAPITALGESELLSCHAFTEN 

IM INTERNATIONALEN STEUERRECHT '

9 

inshesbndere solcher, die im Ausland fiir die Kfirperschaftsteuer optiert haben. 

I. BIN‘LEITUNGt BETEILIGU'NG DEUTS~CHER 
STBUERPFLICHTIGERANAUSLKND‘ISCHEN 
_PBR‘SONENGESELLSCH~AFTEN ALS EIN— 
KfiNFTE AUS KAPITAiVERMaGE-N OD’ER 
ALS EINKfiNFTE AUS GBWERBEBBTRIBB? 

a) Deutsche Steuerpflichtige, die an auSléin— 
dischen Personengeseflschaften betciligt sind, 
sind mit ihren Einkiin’ften aus diesen Beteili— 
gungen unbeschréinkt steuerpflichtig, § I 

Abs. '1 EStG. Wenn cine derartige aus‘liindi— 
sche Personengcsellschaft im Ausland han— 
delsrechtlich Wie im romanjschen Rechts— 
ki'eis cine juristische Person ist1 un_d Wenn Sie 
zudem kérperschafisteuerpflichtig ist, fragt‘ 

es sich, ob die Einkiinfte des ‘deut‘schen Ge- 
sellschafters aus dieser Gesell'schaft als Ein— 
kfinfte aus Gewerbebetrieb,§§2 Abs. 2 Nr. 

2, 15 Nr. 2 EStG, oder als Einkiinfte aus ' 

Kapita‘lvermégen, §§ 2 Abspz Nr. 5, 20 EStG, 
anzusehen sind. ‘ 

Das hingt davon ab, ob die ausléindisché 
Personengeseflschaft als kérperschafisteuer- 
pflichtige Kapitalgesellschaft nach § I KStG2 
Oder als Mitunternehmerschafi; i.S. des § 15 
Nr. 2 EStG‘qualifiziert wird. 
Diese Abgrcnzung i‘st fiir‘ Osterreich dieselbe, 
§ I KStG, § I5 Nr. 2. EStG. In der Schweiz 
ist die Ausgangslage iihnlich, Art. 18 Ab— 

' satz Z'Wehxsteuerbeschluss; es bestehen abet 
im cinzelnen Unterschiede, Art. 3 Wehr- 
steuerbeschlussi

' 

In den NiederIanden ist die Auséangslage 
dcr deutschen vergleichbér, Art. 2Wet-op 
dc Vennootschapsbelasting und Art. 6Wet 
op“ de vhfliomstenbelasting. Das ‘gleiche gilt 

* Mitarbeiter dcs Instituts "Finanzen und Steue- 
ern“, Bonn. am Internationalen Steuerdokumen— 
tatio‘nsbfiro, Amsterdam. ‘ 

I. a) Di; Rechtsffihigkeit der Handelsgesell— 
schaften, einschliesslich der Personengesellschaf- 
ten, ist ausdrijckhch festgelegt in Art. 5 (161‘ Loi 
sur les Sociétés commerciales vom 24. Juli 1966. 
Fiir die Rechtsféihigkeit der Gesellschaft biirg'er— 
lichen Rechts vgl. Jun's Classeur des socie’tés ed. 
Michel et Bastian Paris 0.]. fasc. 26, Nr. 12: 
b) Das niederléi‘ndische ,,Burger1ijk Wetboek“ 
ist zwar ein ,,Kind“ des ,,Code Civile N apoléon“ 
und Ebenso das ,,Wetboek van Koophande “, 
doch sind die Vorschriften fiber die ,,vennoot— 
schap onder firma“, Art. 16, und die ,,comman— 
ditaire vennootschap”, Art. 19 IdesWetboek van 
Koophandel, Editie Cremers 1966, (16111 germa- 
nischen Rechtskreis entsprungen. ' 
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Siehe dazu auch Szimetschek Csterreich. StZ 
1967, 196 fi‘. . 

-

I 

Prof. Meijers, De algemene begrippen ‘van 
het burgerlijk recht, blz. 192 en ‘blz. 196-198, hat 
ffir das zukiinftige niederléindische Wetboek 
vorgeschlagen, den Personengesellschaften 
Rechtspersfinlichkeit zu geben, s. dazu Slagter, 
Veimootschappen, Verenigingen en ‘Stithtingen, 
Band C, Supplement 4, VIII Venn. onder firma 
S. 63, 73.- 
2. § I Kérperschaftsteuergesetz lautet: . 

(I) unbeschriinkt kérperschaftsteuerpflichtig sind 
die folgenden Kérperschaften; Personenvereini- 
gungen und Vermégenm’assen, die ihre Ge- 
schiiftsleitung Oder ihren Sitz im Inland haben: 
I. Kapitalgesellschaften 

4. sonstige juristische Pérsonen des priVaten 
Rechts.
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ffir Luxemburg. In Belgicn ist die Abgren— 
zung dann vergleichbar, wenn cine Perso- 
nengeseflschaft fiir die Besteuerung bei den 
Gesellschaftem optiert hat, art. 94, 95 und 
art. 25 § I Code (168 Impéts sur les Revenus; 
Die hicr zu untersuchendc Frags, ob durch 
cine juristische Person durchgesehen Wird 
Oder nicht, die «fiskale Transparenz», stellt 

sich fiir alle Lander gleichermassen. 
Da cine Mituntemehmerschaft bei ihren cin— 
zelnen Gesellschaftern mit ausgeschiittetem 
und ausserdem mit nicht—ausgeschiittetem 
Gewinn besteuert wird, Wéihrend bei der 
Kapitalgescllschaft der Gesellschafter nur 
den ausgeschiitteten Gewinn zu versteuem 
braucht, gewinnt die Frage dcr Qualifikation 
dann besondere Bedeutung, wenn cine im 
Ausland kérperschaftsteuerpflichtige Perso— 
nengesellschaft nichts an ihren Gesellschafter 
ausschiittct.“m 

In Frankreich und den USA kénnen der 
OHG u1_1d KG entsprechende Personen— 
gesellschaften fiir die Besteuerung nach der 
der dcutschen K6rperschaftsteuer entspre— 
chenden Steuer optieren. In Belgian k6nnen 
sic zur Einkommensteuer optieren.3 
Wenn eigle Personengesellschaft in Frankreich 
ffir die Kérperschaftsteuer optiert hat, fragt 
es sich, ob der deutsche Gesellschafter nach 
deutschem Steuerrecht nunmehr Einkiinfte 
aus Kapitalverméigen bezieht, ob sich also aus 
der Option Konsequenzen ffir die Besteue— 
rung in Deutschland ergeben. 
Die Praxis“ prfift die Frage, ob der deutschc 
Gesellschafter einer ausl'alndischen Personen- 
gesellschaft Mitunternehmer i.S. des S I 5 
Nr. 2 EStG ist, indem sie untersucht, ob die 
ausliindische Gesellschaft mehr dein Typ 
einer Personengesellschaft Oder mehr dem 
Typ einer Kapitalgcsellschaft entspricht. 

23. Siehe unten Beispiel I. 
3. Frankreich: Nach Art. 239.1 Code Ge’néral 
des Impéts (CGDI) 1:6a die franzésischen 
Personengesellschaften (SNC, SCS und SP) 
nach niherer Bestimmung eines ministeriellen 
Erlasses (Annexe IV art. 22 s) fiir die Besteuerung 
als Kapitalgesellschaft optieren. Ab 1957 mit 
unwiderruflicher Option. Fundstelle: Dalloz 
1969, Jurae Europae Steuerrecht Ed. I Mfinchen 
1970 30.22.10. 
USA: Nach Sect. 1361 Internal Revenue Code 
haben die Inhaber von partnerships (Personen— 
gesellschaften) oder_ alle ihre Teflhaber das 
Recht, Wie corporations (Kapitalgesellschaften) 
besteuert zu werden. Die nihere Ausgestaltung 
ist in Sect. I36I a—n geregelt. Umgekehrtes 
Wahlrecht der corporations in 1371—1377 IRC. 
Fundstelle: Commerce Clearing House, Inc. 
Published of Topical Law Reports 1968. ' 

Belgien: Nach Art. 95 des Code (165 Impéts sur 
les Revenus vom 26. Februat 1964 1:6a die 
belgischen. Gesellschaften ausser der société 
anonyme und der société en commandite par ac- 
tions (AG und KGaA), die an sich alle als Gesefl- 
schaften steuerpflichtig sind fiir cine Besteuerung 
det Gesellschafter optieren. Niheres regelt ein 
K6m'g1icher Erlass vom 4. November 1963 
(23. einstimmiger Beschluss der Gesellschafter 

4o 

erforderlich). 
Fundstelle: Collection Jupiter Paris Tome V, 
Jurae Europae Steuerrecht Ed. I 20.22.C) 3. 
Bundesrepublik: In der Neufassung des Einkom— 
mensteuergesetzes vom I7.Jan. 1952 (BStBl 1952 
I 8.47) wurde in§ 32 b ein Optionsrecht fiir 
Steuerpflichtige, die dreiJahre ihre gesamten Ein- 
kiinfte aus Gewerbebetrieb nach§ 5 EStG ermit— 
telt hatten, derart geschaflen, dass auf Antrag 
der Kérperschaftsteuersatz auf ihre Einkiinfte‘ 
anzuwenden war. Fiir nicht ausgeschfittete Ge- 
winne erfolgte cine Nachversteuerung, § 32 b 
Abs. 6 EStG. 
Einzelheiten in der Verwaltungsanordnung zu 
§ 32 b des Einkommensteuergesetzes vom 23. 
Aug. 1952 BStBl 1953 I S. 151 ff. 
Entgegen ursprfinglichen Plfinen gewéihrte § 32 
b die Optionsméglichkeit nicht nur Personen- 
gesellschaftem, sondern jedem Gewerbetreiben— 
den,§ 5 EStG, siehe dazu Grieger DB 51, 48I ff. 
Siam BB 51, IOI. 
§ 32 b wurde schon 19 5 3 wegen Uberlastung der 
Finanzfimter — m’dglicherweis Wegen der gegen— 
fiber anderen Liindern sehr weiten Ausgestal— 
tung —- wieder aufgehoben, s. BStBl 53 I S. 379, 
394- . 

4. Im Anschluss an RFI-I v. 12. Febr. 1930 VIA 
899/27 End. 27, 73- 
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Die Fragen, ob die Gesellschaft im Ausland 
als juristische Person behandelt Wird, ob sie 
kérperschaftsteuerpflichtig Oder bei ihren 
Gesellschaftern eilflcommensteuerpfljchtig ist 
und’ die Frags, ob die Gesellschaft optiert hat, 
warden dabei ausser acht gelassen. 
Das Hat zur Folge", dass cine ausl'aindische 
Personéngesellschaft, die der dcutschen OHG 
Oder KG cntspricht, auf der einen Seite im 
Ausland kérperschaftsteuerpflichtig ist. An— 
dererseits ist in Deutschland der Gesell— 
schafter als Mittjnternehmer nicht nur mit 
dem ausgeschiitteten, sondern auch mit dem 
nichtausgeschfitteten Gewinn einkommen— 
steuerpflichtig. 
Der nicht ausgcschiittete Gewinn unterliegt 
in diesen Fillen, in denen die ausliindi-i 
schen kérperschaftsteuerpflichtigenr juristi— 
schen Personen vom deutschen Steuerrecht 
als Personengesellschaften qualifiziert wer- 
den, einer Doppelbesteuerung. 
Angesichts der neileren Rechtsprechung6 er— 
scheint es zweifelhaft, ob BFH und Finanz- 
gerichte heute noch so qualifizieren Warden 
Wie es der RFI-I 1930 tat. Mit dieser Frags 
beschéiftigt sich die Untersuchung.’ 

b) Zur Veranschaulichung soflen drei Bei— 
spiele dienen: 

Beispiel I: Fall der venezolanischen KG8 
An einer KG in Venezuela, die in Vene- 
zuela als juristische Person angesehen Wird 
und- kérperschaftsteuerpflichtig ist, ist ein 
deutscher Kommanditist beteiligt. 
Da sein Geschiiftskapital in den vergange— 
nen Iahren durch Verluste vermi‘ndert 
war, musste er es nach Art. 223‘ dcs venezo— 
laxfischen Handelsgesetzbuches aus seinen 
Gewinnanteilen von 32.000 DM aufstok— 
ken und konnte keinen Gewinn aus der 
GeseHschaft ziehen. 

Folgende Fragen ergeben sich: 
Sind die 32.000 DM Einkfinfle aus Gewerbe— 
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betrieb und daher n‘ach § I5 Nr. 2 EStG 
steuerpflichtig? 
Wenn nein, sind sic Einkiiflfte‘ aus Kapital— 
vermfigen und daher nicht steuerpflichtig, 
Weil sie nicht ausgeschfittet sind?Wird ein 
vom deutschen Gesellschafter an die venezo— 
lanische KG verpachtetes Grundstfick not- 
wendiges Betriebsvermégcn der Gesell— 
schaft? 
Wie werden Gesellschafterdarlehen und Ge—

‘ 

sellschafi'ervergfitungen des deutschen Ge— 
sellschafiers behandelt? 
Wird das ausl'alndische B‘etriebsvermégen 
nach ausl’alndischen Oder nach deutschen Be- 
wertungsvorschrifien bewertet? 

Abwandlung des Beispz'els 1: 
Die venezolanische KG bezieht Einkiinfte aus 
Deutschland. 
Folgende beiden L63ungsm6glichkeiten ste- 
hen oEen:

, 

Wenn die ausléindische KG nicht als Kapital— 
gesellschaft i.S. des § I Abs. I Nr. 4 KStG 
anerkannt Wird, sind ihre in— und ausliindi— 
schen Gesellschafter als Mitunternehmer in 
Deut'schland beschréinkt einkommensteuer— 
pflichtig, §§ I Abs. 2., I 5 Nr. 2 EStG. 
Wird die ausléindische KG dagegen als steuer— 
pflichtige Karperschaft anerkannt, ist die 
Gesellschaft in Deutschland beschréinkt k6r— 
perschaftsteuerpflichtig.9 

5. Siehe unten Beispiele I-3. 
6. S. unten unter II. 
7. Laut Schulze—Brachmann auf der Tagung ,,In— 
ternationales Steuerrecht“ des Instituts der Rechts— 
anwaltschaft e.V. am 5. Februar 1970 in Berlin 
ist in der ‘Finanzverwaltlmg fiber dieses Thema 
diskutiert worden. Das Protokoll dariiber soll 
Ieider verschwunden sein. 
'8. Dieser Fall lag RFH 27, 73 zugrunde. Nu: der 
Leitsatz spricht von einer OHG. 
9. Eine Doppelbelastung ergibt sich daraus, dass 
bestimmte Einkfinfte bei der Gesellschaft der 
deutschen Kéirperschaftsteuer unterliegen und 
beim deutschen Gesellschafter, der als Mitunter—
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Die Lésung dieser Er'age hingt ebenfalls von 
der Qualifikation der ausléindischen Gesefl— 
schaft in Deutscbland ab. Im Rahmen der 
vorliegenden Untersuchung Wird sic night 
behandelt,'sondern nur die Besteuerung des 
deutschen Gesellschafters einer ausléindischen 
Gesellschaft. 
Es sei jedoch vermerkt, dass der Reichsminis— 
ter der Finanzen 192.910 die Ansicht vertrat, 
die Gesellschafter der venezolanischen KG 
seien als Mituntemehmer in Deutschland 
einkoi‘nmensteuerpflichtig. Gleichzeitig sah 
er abet die venezolanische KG mit ihren in 
Deutschland erzielten Einkfinften .als be- 
schr'dnkt kéSrperschaftsteuerpflichtig an. 
Wohl aus der Erkenntnis, dass cine Qualifika— 
tion derselben Personengeseflschaft fiir das 
deutsche Steuerrecht gleichzeitig als k6rper~ 
schaftsteucrpflichtige Kapitalgeseflschaft und 
als Mituntcrnehmerschaft LS. des § I5 Nr. 
2 EStG zu unzutréiglichen 11nd Widersprfich— 
lichen Ergebnissen fiihrt, schlug er einen Er— 
lass im Bifligkeitswcge vor, § 108 AOAF 
(§ 131 A0). 
Ffir die vorfiegende Untersuchung ist der 
Ansicht des Reichsministers der Finanzen Zu 
entnehmen, dass ihm cine Qualifikation einer 
Personengeseflschaft als k6rpersehaftsteuer— 
pflichtige 

' 

Kapitalgesellschaft nicht fremd 
war, sondern bei bestimmten FallgestalL 

tungen sogar als geboten erschien. 

Beispiel 2: SNC in Frankreich 
Eine société en nom collectifKSNC), cine 
,,OHG“, ~ die in Frankreich juristische 

Person ist, dort aber nicht 'als Gesellschaft 
besteuert Wird, sondern bei ihren Gesell— 
schaftern emkormnensteuerpflichtig ist, 

hat daffir optiert; wie cine Kapitalgesell- 
schaft besteuert zu warden. . 

Beispid 3: SNC in Belgien 
Eine 'société en nom collectif (SNC), cine 
,,OHG“ in Belgien, die im rpmam'schen 
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Rechtskreis auch hier cine juristische Per- 
son ist, Wird in Belgian Wie cine Kapital- 
gesellschaft besteuert. 
Sic hat jedoch fiir die Einzelbesteuerung 
_der Gesellschafter optiert. 

Sowohl das franzésisch—deutsche als auch das 
belgisch—deutsehe Doppelbesteuerungsab— 
kommen ‘(DBA)11 enthalten Bestimmungen, 
nach 'denen die Beteiligung'en an einem dOrt 
namentlich a'ufgezfiblten Personenunter— 
nehmen ausschh'esslich dem Betriebstéitten— 
staat zur Besteuerung zugew’iesen warden. 
Dennoch bleibt cine Doppelbesteuerung be- 
stehen. Denn der Gesellschafter wird mit ' 

dem in Beispiel 2 in Frankreich erzielten GeA—~ 
Winn zvvar in Deutschland aufgrund der 
Betriebstitten—Klausel des Art. 4 Abs. 3 
DBA12 nicht besteuert, abet er kommt den- 

nehmer mit ausgeschfittetem und nichtausge— 
schfittetem Gewinn steuerpflichtig ist, noch cin— 
mal eirfliommensteuerpflichtig werden. 
IO. Wiedergegeben in RFI-I 27, 73 (75). 
II. RFH v. 17. April 1925 IA 92., 24. Slg 16, 2.12.: 
Bei der Qualifikation einer amerikanischen COI— 
pdration berficksichtigte der RFH die auslindie 
sche Steuerpflicht: S. 213: ,,Die beschwerde— 
ffibxende Gesellschaft ist eine juristische Person' 
des amerikanischen Rechtes und als solche kar- 
perschafisteuerpflichtig. Sic erkennt auch aus— 
dtficklich an, dass ihre subjektive Steuerpflicht 
sich ausihxer Rechtsform ergibt.“ ' 

12. 2) Art. 4 Abs. 3 des fianziisisch—deutschen 
Abkommens vom 21. Juli 1955.

‘ 

b) Schlussprotokoll zum deutsch—belgischen Ab- 
komnien vom :1. April 1967 Abschnitt 12, der 
zu neuen Fragen Anlass gibt (Wet hat Betrieb- 
spitte? — Gesellschaft und Gesellschafter). 
S. dazu Dsbatin DB, 69. Beilage 8 S. I5 gleich- 
lautend Debatin DStZ 68, 377; FR 67, 214 ff. 

Doppelbesteuerungsabkommen Deutschland— 
Belgien;Deutsch—Belgisch—LuxemburgischeHan— 
delskammer K6111 1969. . 

c) Niederlande—Belgien; J 

Overeenkomst tussen het Koninkrijk der Nedcr— 
landen en het Konjnkrijk lielgié tot hét vermij— 
den van dubbele belasting; Brussel 19 octobef 
1970. Tractatenblad I970 Nofxs‘z Art. 3. 
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noch aufgrund dieSes Gewinns bei der deut- 
schen Einkommensteuer in cine héhere 
Progressionsstfife (Progressionsvorbehalt). 
Demnach hat die bier behandelte Frage auch 
ffir Lander, mit denen ein Doppelbesteue— 
rungsabkommen abgeschlossen ist, fiir die 
Héhe der deutschen Steuer 1‘Xuswi1‘kungen.13 
Fiir den deutschen‘ Gesellschafter einer bel- 
gischen Personengeseflschaft gilt das gleiche 
aufgrund dcs Absclmittes 12 Nr. 2b des 
deutsch—belgischen Doppelbesteuérungsab— 
kommens. Abschnit I2 des Abkommens 
sagt nichts fiber die Qualifikation aus, er 
erméglicht es aber dem deu‘tschen Gesefl— 
schafter, Betreiung VOn der deutschen Steuer 
zu beanspruchen, Art. 23 DBA. Da aber auch 
in Art. 23. DBA ein Progressionsvorbehalt 
aufgenommen ist, verbleibt cine Doppel— 
besteuerung. 
Auch die sehr diffizilc Regelung des Schluss- 
protokoHs hat die Doppélbestéuerung somit 
nicht vollsté'ndig ausgeriiumt.12a 

II. BEHANDLUNG DER FRAGE IN DER 
RECHTSPRBCHUNG 

I) RFH and filtere BFH~Rechtsprechung.14 15 
Der RFH hatte im Iahre I930 den in Beispiel 
I Wiedergegebenen Fall der venezolaniséhen 
KG zu rentscheiden. Seine Begriindung ist 

bis heute massgebend und von zahlreichen 
Autoren iibefnommen.16 
Der RFH ffihft aus: Der deutsche Gesetz— 
geber habe in S I KStG zwar grundséitzlich 
all¢ juristischen Personen der Kiirperschaft- 
'steuer unter'worfen. Nicht aber babe er die 
ausléindischen juristischen Per'sonen unter 
§ I KStG gefasst. ' ‘ 

,,Bei dieser Sachlage ist davon auszugehen, 
dass grundséit'zlich die Entscheidung fiber 
die einkommensteuerrechtlichc Behand— 
lung einer ausl'alndischen juristischen Per- 
son, bzw. ihrer Gesellschafter 'im Einzel— 
falle nach den leitenden Gedanken des Ein- 
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kommensteuer— und Kiirpers'chaftsteuer— 
gesetzes zu trefl'en ist. Man Wird dabei in 
‘erster Linie zu untersuchen haben, 01) die 
betreffmde 'ausléindische Gesellschaft ‘sich 

mic einer Gesellschaft des deutschen 
Rechts vergleichen liiss't ., . ., sich mehr 
dem Typ der Personengesellschaft Oder 
de‘r Kapitalgesellschafi nihert“. 

Entscheidendes GeWicht kommt dabei nach 
Ansicht des RFH der Stellung des Gesell— 
schafters zur Gesellschaft zu:

‘ 

Steht die Person des Gesellschafters im Vor— 
dergrund: Mitunternéhmerschaft; - 

steht‘ der Gesellschafter d‘er Geseflschaft un-:- 
persénlich als Kapitaleigner 'gegeniiber: Ein— 
kfinfte aus Kapitalvermégen; 
Der RFH ‘untersucht also, ob. die Einkiinfte 
eineé deutschen Gesellschafters einer ausléin— 
dischen PersonengesellschaftuntcrS I5 Nr. 2 
EStG (Mitunternehmer’schaft) od'er unter § 20 
EStG (Einkfinfte aus Kapitalverméigen), fal- 
len. Der Frage, ob die ‘ausléindischePersonen— 
gesellschaft cine juristische Person ist Oder 
ob sic fiirdie Kiirperschaftsteuer optiert hat, 

13. ES verbleibt ein ,,Steilerrest“ in der Aus- 
drucksweise Von Debatin AWD 66, 3 I4 I. Sp; 
I4. RFH v. 12-. Febr. 1930 VI A 899/27 27,73 ff. RFH v.. 1930VIA899/3o 27,303 ff. 
RFI-I 6 3,43 1 f. BFH v. 27. Sept, 1957 III 298/56 U 65,508 
BFH v. 20. Dez. 1957 IH 250/ 56 U 66,204 ff. 
Dazu Biihler, Prihzipien des Internationalen 
Steuerrechts, Amsterdam 1964, S. '77 ff. 
I 5. Ffir die Verméigensteuer qualifizierte der 
RFH Urteilv. 1'3.Nov. 1928 RStBl 1929 S.13I 
(nut Leitsatz' wiedergegebe’n)‘ nach-auslindischem 
Recht: ,,Ist ein Steuerpflichtiger an einem aus- 
Ifindischen Unterneh'men beteiligt, ist von Amts 
wegen zu untersuchen, ob cine Betefligung am 
Bettiebsvermagen als solchem (wie bei einem 
Gesellschafter einer OHG Oder KG) vorliegt 
Oder dem Steuerpflichtigen nur cine Kapital- 
forderung zusteht. Massgebend ist, ‘wie die- Be- 
teiligung nach dem betreffenden auslindis Chen 
Recht zu beurteilen ist“. ,

- 

16. Die in Fussnote 22 genannten ausser Rau— 
~pach, Hohensee—Bells‘tedt, Heining. 
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misst der RFH keine Bedcutung bei. Das tut 
er auch dann nicht, wenn er vom ,,Typ“ der 
Personengesellschaft und vom ,,Typ“ der 
Kapitalgesellschaft spricht.17 
Der RFI-I und ihm folgend die filters BFH— 
Rechtsprechung18 untersuchen nur, ob der 
deutsche Gesellschafter Mituntemehmer einer 
ausl'éndischen Personengesellschaft nach deut- 
schem Einkommensteuerrecht ist. Das aus— 
léindische Steuerrecht, das ausléindische Pri— 
vatrecht und das Internationale Privatrecht 
lassen sie ausser Betracht. 

2.) Basisurteil des BHF aus dem Jahre 1968.18 
Ob der BFH heute noch so entscheiden Wiir- 
de Wit: der RFH 1930, ist dutch das ,,Basisur— 
teil“ des I. Senats vom 17. Juli 1968 zweifel— 
haft geworden. Das lasst sich aus den aus— 
zugsweise Wiedergegebenen Feststellungen 
erkennen, die der BFH zur Anerkennung 
liechtensteinischer Trcuunternehmen trifl't. 

Der Sachverhalt war folgender: 
Die Stpfl. X., cine'Firma in Liechtenstein, 
die (méglicherweise) ein liechtensteini— 

sches Treuuntemehmen darstellt, Art. 
932a Liechtenstein ZGB, hatte ein Silo 

und Fahrzsuge an die B—GmbH vermietet. 
An der B—GmbI-I ist das liechtensteinische 
Unternehmen, die X. beteih'gt. 

Zu priifen war, ob die liechtensteinische X. 
mit den Einkiinften aus der Vermietung be- 
schréinkt kérperschaftsteuerpflichtig ist, §§ 
I II, 49 I Nr. 6 EStG. Das ist dann der Fall, 
wenn es sich um Einkiinfte aus Vermietung 
11nd Vcrpachtung im Inland belegener Sachin- 
begrlfil’ handelte. 
Das FG19 priifte nicht, ob das liechtensteini— 
sche Treuunternehmen nach § I KStG 1:61:- 
perschaftsteuerpflichtig ist Oder nicht, son- 
dern nahm ohne weitere Prfifung an, es 

handele sich urn cine Scheinfirma zum Zweck 
der Steuerflucht. Deshalb habe die Stpfl. 
keine Mieteinnahmen und die GmbH 
k6nne die Mietzahlungen nicht als Betricbs— 
ausgaben absetzen. 
Der Bundesminister fiir Finanzen beantragte 
vor dem BFH die Sache an das FG zur weite— 
ren Sachaufldéirung zurfickzuverweisen. Ins— 
besondere habe das FG zunichst zu prfifen, 
ob es sich bei dem1iechtensteinischen(Treu—) 
Unternehmen um ein kérperschaftsteuer— 
pflichtiges Subjekt handele. 

I7. Deshalb wohl spricht Rfidler, Referat am 
9.12.1969 zur IFA—Tagung ,,Die Personengesell— 
schaften im Intemationalen Steuerrecht“ S. 4 
von einer Art Typenlehre. Er fragt sich ob man 
’den Bégrifi” ,,Typenlehre“ zusiitzlich zumBegriff 
,,Qualifikation“ einfiihren sollte, da die Quali— 
fikation sich in der Regal sog. Sammelbegrifl'e, 
also Typen, bedient. (Hans Dfille, Internationales 
Privatrechc, Karlsruhe 1968, S. 95‘ ,,Sammel— 
begrifl'e, Systembegfife, Rahmenbegrifi'e“). 
Allerdings wird der Denkform des Typus in der 
jfingsten Zeit wachsende Bedeutung gewidmet, 
s. dazu H.].Wolff. Studium Generale Bd. V, S. 
195; Larenz, Methodenlehre, 2. Aufl. 1969, Miin— 
chen S. 423 if. mit W. Nachw. 
Dahm, Deutsches Recht, 2. Aufl. I963, S. 66 
stellt fest, Typenbegriffe seien in besonderem 
Masse geeignet, das Wesen rechtlicher Institu- 
tionen, den ,,oft rational nicht ausschfipfbaren 
Gehalt des Rechtsverhiltnisses“ und die Vor- 
gegebenheiten des Rechtslebens, die Nata: der 
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Sache, sichtbar zu machen; 
Zustimmend Larenz, 3.210., S. 165. . 

Mit dem Begriff ,,Typenlehre“ Ware fiber eine 
sog. Typenlehre neben die wirtschaftliche Be- 
trachtlmgsweise, zu deren nach Tipke, Steuer— 
recht und Biirgerliches Recht JuS 70, I 50, I53 
fleischwebender wirtschaftlichen ‘,,Sachverha1ts- 
beurteihmg“ die Rechtsprechung geme die 
,,G1eichm§ssigkeit der Besteuerung“ bemiiht — so 
auch RFH 27, 73; Raupach, Durchgriff 1968, S. 
147 if; Vogel, Der r'alumliche Geltungsbereich der 
Verwaltungsrechtsnorm, S. 2.90, 291 — ein 
weiteres schwer fassbares und fiir die fallbezoge— 
ne Untersuchung nicht erforderliches Element 
eingeffigt. 
18. ‘BFI-I Urteil v. I7. Juli 1968 I 121/64 BStBl 
68 II 695 = BFH 93, I = StRK KStG§ I R64 
111. Anm. Bellstedt; dazu Raupach, BFH—Ent- 
scheidung zur steuerrechtlichen Beurteilung von 
Basisgesellschaften, FR 69, 72. 
I9. EFG 1964, 114. 
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Der BFH verwies den Rechtsstreit mit fol- 
gender Begrfindung zurfick, die wegen ihrer 
Bedeutung 11nd dcr schwierigen Unter— 
scheidbarkeit vom RFH im Venezuela—Fall 
‘teilweise W6rtlich Wiedergegeben werden 
5011: 

,,Die Bemerkung des FG, die Steuer— 
pflichtige sci cine Scheinfirma zum Zwek— 
kc der Steuerflucht, lésst nicht erkennen, 
ob (1213 FG die fechtliche Existenz der . 

Steuerpflichtigen fiberhiupt leugnen Oder 
nur, gestiitzt etWa auf § 6 StAa, den 
bfirgerfich—rechtlichen Beziehungen zwi— 
schen de‘r Steuerpflichtige'n uncl der B— 
GmbI—I die steuerliche Anerkennung ver- 
sagen wollte.“ 
,,Die Steuerpflichtig‘e unterliegt unbe— 
schrink’t oder‘ beschrfinkt auf ibxe inléindi— 
schen Einkiinfte der deutschen K6rper— 
schaftsteuer, wenn sie zu den Kérper— 
schaften, Personenvereinigungen Oder 
Vermégensmassen im Sinne der I bis 

3 KStG ziihlt, Soweit diese Vorschr‘iften 
an die Rechtsformen des bfirgerlichen 
Rechts und des Handelsrcchts ankniipfen, 
bestimmt es sich nach bfirgerlichem Recht 
und nach Handelsrecht, ob ein rechts— 
ffihiges Oder nicht rechtsféihiges Gebilde 
der in den §§ I bisg KStG genannten.Art 
gegeben ist. Ffir die Beurteilung der 
Rechtsfihigkeit ausléindischer Gesellschaf— 
ten Warden die Grundsiitfze des interna- 
tionalen Privatrechts eingreifen. Es richtet 
sich abet ausschliesslich nach deutschem 
Steuerrecht, ob cine rechtsféihige oder 
nicht recht§fiihige 'ausliindische Gesella 
Schaft der deutschén Kérperschaftsteuer 
Oder etwa der deutschen Einkommen— 
steuer unterliegt“.

‘ 

,,Dabei“ (bei der Einordnung) ,,ist zu be- 
achten, dass es aflgemein auf die Rechts— 
féihigkeit nicht entschcidend ankommt, da 
fiach deutschem KérpeISChaftsteuerrecht 
auch nicht rechtsfé'hige Persogenvereini— 
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‘gungen, Anstalten, Stiftungen und andere 
Zweckvermé‘gen kérperschafisteuerpflich- 
tig sind, wenn . . . (§ I Abs. I Nr. 5, $2, 
3 KStG .“ 

Obwohl der BFH fest'stellt, dass es auf die 
Rechtsffihigkeit nicht entscheidend an- 
kommt, stellt er am Schluss seiner Aus- 
ffihrungen an entscheidender Stelle doch auf 
die Rechtsféihigkeit ab: 

,,Daraus folgt, class die Steuerpflichtige, 
mag sic nun Rechtsféihigkeit. besitzen 
Oder nicht, tatsiichlich Wie ein rechts— 
féihiges Gebi‘lde20 lebt. Das kiifmte die 
Annahme rechtfertigen, dass die jedenfalls 
den k6rperschaftsteuerlichen Gebilden 
nach§ I Abs. I Nr. 5, §§ 2,, 3 KStG gleich- 
zustellen ist, zumal sie nicht bestreitet, 
subjektiv steuerpflichtig zu sein.“ 

Die zuerst Wiedergegebenen Ausfiihrungen 
des BFH weisen daraufhin, dass der BFH der 
Rechtsféihigkeit im Ausland‘ nur begrenzt 
Rechnung tragen will. Der zweite Teil der 
wiedergegebenen Ausffihrungen lfisst indes— 
sen darauf schliessen, dass ‘ der BFH der 
Rechtsféhigkeit und der ausléindischen Steu— 
erpflicht entscheidende Bedeutung beimisst. 
Leider hat der BFI-I ohne abschliessende 
Stellungnahme an das Finanzgericht zuriick— 
verwiesen. Eindeutige Schliisse lassen sich 
aus der Entscheidung daher nicht ziehen. 
Sie zeigt abet, dass der BFH eine Berfick— 
sichtigung der auslfindischen Rechtsféihigkeit 
und vor allem der subjektiven Steuerpflicht 
im Ausland emstlich in Betracht zieht. Inso— 
Weit stellt er die Rechtsprechung des RFH 
und die altere Rechtsprechung des BFH in 
Frage. 
Obwohl § I Abs. I KStG seinemWortlaut 
nach nur von juristischen Personen und 
Personenvereinigungen mit Sitz im Inland 
spricht, untcrsucht der BFH § I KStG auch 

20. Hervorhebungen vom Verfasser.
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im Zusammenhang mit einer liechtensteini- 
schen Anstalt mit Sitz im Ausland. Damit 
sieht er dem System (165 Kérperschaftsteuer— 
gesetzes entsprechend auch juristische Per- 
soncn mit Sitz im Ausland als von§ I KStG 
erfasst an.

' 

Der zweite-‘Punkt, der an den Wiedergegebe— 
nen Ausfiihrungen des BFH auifiillt, ist der 
Hinweis auf die Ankniipfung des Steuerrechts 
an das biirgerh'che Recht und das Handels— 
recht. Damit setzt der I. Senat des BFH seine 
Rechtsprechung zum Aussensteuetrecht und 
zum internationalen Steuerrecht in Bezie— 
hung zur Rechtsprechung des Bundes— 
verfassungs,gwrichts21 hinsichtlich des Ver- 
héiltnisses von Privatrecht und Steuerrecht. 
Leider hat der BFH auch dieses Problem nur 
angesprochen und keine-endgfiltigen Schliis— 
se daraus gezogen. 

3) Am der auslc'z'rzdz'schen Rechtsprechung“: 
Fall ,,Van den Akker“23 

Nach belgischem Recht ist die société en nom 
collectif (SNC) k6rperschaftsteuerpflichtig. 
Ebenso wurden bisher auslfindische Personen- 
geseflschafien behandclt, auch Wenn diese Wie 
in der Bundesrepublik und den Niederlanden 
bei ihren Gespllschaftern besteuert werden. 

Der Hofléinder Van den Akker, friiher Allein— 
inhaber der Firma Van den Akker, hatte vor 
Abbruch des Civitas Dei Pavillon in Briissel 
zwei Fanfilienmitglieder in seine Firma auf— 
genommen. Art. 27 (165 belgischen ,,Lois 
coordonnées“ bestimmt in §3, dass derartige 
Familiengeseflschaften als Einheit besteuert 
warden.24 Der belgische Finanzinspektor be— 
steuerte die Firma demgeméiss Wie cine 
Kapitalgeseflschaft als Einheit. 
Der belgische COur d’Appel de Bruxelles 
wendete dagegen ausdriicklich Art. 27 nicht 
an, sondern entschied, dass die einzelnen 
Gesellschafter zu besteuern seien, weil die 
Firms. Van den Akker nicht unter Art. 27 
fiele.25 

Das Internationale Steuerdokumentations— 
biiro folgerte daraus 1969 zutrefl'end, dass der 
belgische Gerichtshof ffir diesen Fall nicht 
belgisches, sondern niederlfindisches Recht 
anwendet.25a Diese Ansicht stimmt mit der 
Amicht der Nicderl‘alnder Giele und Slot und 
wohl auch mit der Ansicht der niederliindi— 
schen Finanzverwaltung fibereinfi'ib 

m. BBHANDLUNG DER FRAGE26 IN DER 
LITERATUR 

In der Literatur ist die Ansicht des RFH 

2,1. BVerv. 24. Jan. 1962. I B vR 845/58 Slg. 
I 3, 3 3; dazu Tipke Steuerrecht und bfirgerliches 
Recht, JuS 70, 150 ff. 
22. Siehe dazu auch Bfihler, Prinzipien des Inter— 
nationalen Steuerrechts, Amsterdam 1964, S. 79 f. 
23. Bulletin des Contributions Febr. 1968 No. 
449 p 262. 
24. Art. 2.7 Lois coordonnées relatives aux impéts 
sut les Revenues: «Aucune division des béné— 
fices provenant d’exploitation en commun n’est 
admise entre les membres d’une méme famine, 
habitant ensemble, ni entre les membres d’une 
socie’té, association ou conmmnauté quelcon— 
que . . .» 

Belgische Unie van Fiscale Raadgevers, Pagoden— 
Iaan 343, Brussel Loseblattsammlung von 1961 an. 
25. Bulletin des Contributions Febr. 1968 NQ. 
449 p. 262, 264: «Daraus folgt, dass die be— 
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strittene Besteuerung ffir jeden einzelnen der 
drei Gesellschaffer hitte vorgenommen Warden 
mfissen und dass daher die Besteuerung des Ge- 
samtgewinnes auf Kosten cines einzelnen will— 
kfirlich ist.” 
253.. European Taxation Vol. 8 Number 2 
1968: ,,The decision . . . implies the application 
of foreign taxation . . 

.“
_ 

25b. Siehe unten Fussnoten 31b and 31c. 
26. Auf die interessante Frage, ob die neue 
franzfisische Gesellschaftsform des groupement 
d’inte’rét économique (GE) .2115 Personengesell~ 
schaft oder Kapitalgeseflschaft zu qualifizieren 
ist, kann hie]: nicht eingegangen werden. Fiir 
Qualifikation als Personengesellschaft Timbart 
auf der IFA~Tagung ,,Personengesellschaften im 
Internationalen Steuerrecht“ am 10. 11. Juni 
1970 in Konstanz. 
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fiberwiegend fibernommen worden.27 
Raupach28 diffirenziert mit: eingehenden 
und. interessanten Argumenten. Heining20 
vertritt als einziger die Ansicht, die ausliindi‘~ 
sche Rechtsform und die ausl'alndische Be— 
steuerung seien massgeblich zu beriicksichti— 
gen. ‘ 

Die 'Fragen im Zusammenhang mit der Op- 
tion ,sind bisher nur kurz von Killius unter— 
such: worclen.30

‘ 

Fiir cine ausffihrliche Darstellung det Litera— 
tur und cine Auseinandersetzung mit ihr 
fehlt im Rahmen dieser Untersuchung der 
Raum.31 31a ' 

Giele 31b und Slot 31° vertreten in- den Nie— 
derlanden die Ansicht, ‘dass die Rechtsform 
ausléindischer Gesellschaften fiir die Besteue- 
rung massgebend ist. 
Giele fasst die ,,herrschende Lehxe“ der Nie— 
derlande folgendermassenr zusammen: 
,,Ob cine Gesellschaft Rechtspersiinlichkeit 

LOTHAR HINTZEN 

hat Oder nicht, muss man in erster Linie nach I 

ausléindischem Recht beurteilen; In bestimm— 
ten Ffillcn‘hat- abet das niederl'alndische Recht 
das letzteWort.“ 
Hinsichtlich der belgischen Personengesell— 
schaften vertritt Giele cine Anerkennung 
als Kapitalgesellschaft in den Niederlanden. 
Er fijhrt dazu den § 2. der amtlichen Richt, 
linien an, der lautet: 
5,Bei Zweifeln, ob ein Sondervermégen'in 
steuerlicher Hinsicht an jemanden anders als 
an einen derartigen ,,fonds“ zugerechnet 
warden karm, muss man auf die gebrfiuch— 
Iiche Einordnung im niederlindischen Steue 
errecht achten. Dass dabei die private 
Rechtsposition des Sondervermégens in 
der Regal nach auslfindischem Recht 
beurteilt warden muss, liegt au-f ' der 
Hand.“ 
Die niederliindische Finanzverwaltung ver— 
t‘ritt daher in § 2 der Verwaltungsanordnung 

27. Arendt, Die Qualifikation- auslindischer 
Personengesellschaften StW 59, 381 u. StW 60, 
3 51;Wengler, Beitrfige zum Problem der inter- 
nationalen Doppelbesteuerung, Berlin 1935 S. 
106 f.; Bfihler, Prinzipien des Internationalen 
Steuerreghts, Amsterdam 1964, S. 77 ff; Hohen- 
see-Bellstedt, Die Besteuerung international ver— 
flochtener Geseflschaften, 2. Aufl., K6111 I970, S. 
I45 if; R‘ii‘dl'er-Raupach, Deutsche Steuem bei 
Auslandsb‘eziehungen, Miinchen und Beflin, 
1960, S. 18‘ f.; Meisman‘n, Die Ertragsbesteue— 
rung . . ., Heidelberg 1966, S. 21 f.; Spitaler, Das 
Doppelbesteuerungsproblem bei den direkten 
Steuern, K6111 1936, S. 5-59, 560; Vogel, Der 
Riiumliche Geltungsbereich der Verwaltungs- 
rechtsnor'm, Metzner 1965, S. 288 fE; Blfimich/ 
Kléin/Stembrillg/Strucz, K6rperschaftsteuerge— 
setz, Berlin 11. Frankfurt a-.M.- '4. Aufl. 1965 
Amn. IIa zu§ I KStG. ' 

28. Raupach, De'r Durchgrifl? im Steuertecht, 
Miinchen 1968, S. I37 fi'.(ausfiihr1ich), der letzt— 
lich auch auf die ,,Wirtschafliche Betrachtung“ 
und die "Gleichmissigheit d¢r Besteuerung“ 
abstellt. 
29. Heining, Die Besteuerung der Auslinder, 
K61n 1956, S. 18 (ein Satz). 
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30. Killius, 1., Die Behandlung der Personen— 
untemehmen 5m Recht der Doppelbesteuerungs— 
abkomn’wn, Miinchen I966, S. 54. ff. 
31. Eine Liisung durch DBA sahWengler, Bei— 
triige . . .‘ S. 106 f. 315 geeignete Lfisung an. Ihm 
folgend Flick, Das Erfordernis d6); Subjektidenti— 
tit bei Doppelbesteuerungsabkommen, StW. 60, 
329 ff. . 

31a. Dazu auch Jakobs StW 70, 587 (601 1.813), 
der diese Frage als.nicht‘gekléirt' amieht. 
Jakobs geht davon aus, dass‘ die Rechtsfihigkeit 
ffir die Kérperschaftsteuerpflicht nicht ent- 
scheidend ist (sog. Kompensationstheofie im 
Gegensatz zum herschenden anthropomorphen 
Theorie). Van den Tempel beffirwortete’ fiir die 
Frage der Anknfipfung der KSt ein Sondergut— 
achten. 12..Dez. 1970, wird von der Vergadering 
Vereniging voor‘ Belastingwetenschap, Amster— 
dam, veroHentHcht, Kliiwer-Verlag. 
3Ib. Giele, Finanzgerichtshof ’s—Hertogenbosch, 
Wet op de Vennootschapsbelasting Artikel 3 
Rdz 2, J. Noorduijn en Zoon N.V., Arnhem 
1969. - 

31c. Slot, hoofdinspecteur—titulair van ’5 Rijks 
belastingen,Wet op de vennootschapsbelasfig 
art. 3 Rdz 4, Verlag Kluwer, Deventer, 1969.
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ausdrfickljc-h die ,,Kongruenz“ von Inter— 
nationalem Steuerrecht und Internationalem 
Privatrecht. 

Iv. EIGBNBR L6SUNGSVORSCHLAG 

Der wiedergegebene Stand der Recht— 
_ 

sprechung zeigt, dass insbesondere nach dem 
Basisurteil des BFH nicht mehr eindeutig zu 
sagen ist, ob auch heute noch nach der vom 
RFI—I im Iahre 1930 entwickelten Methodik 
zu qualifizieren ist. 
Da auch neuere Doppelbesteuerungsabkom— 
men die auftr'etenden Fragen nicht ausge— 
riumt haben (Beispiel 2), ist es erforderlich, 
die Argumente ffir und gegen die vom 
RFH angewandte Typisierung gegenein— 
ander abzuwéigen und nach einer geeigneten 
Lésung zu suchen. 

I) Die Anerkennung van ausliindischen Per- 
sonengesellschaflen als Kapitalgesellschafien im 
Verhiiltm's van Internationale"; Steuerrecht zum 
Intemationalen Privatrecht32 
Nach§ I Abs. I Nr. 4. KStG sind juristische 
Personen kérperschafisteuerpflichtig. In der 
Bundesrepublik sind OHG und KG keine 
juristischen Personen. Dagegen sieht der 
romanische Rechtskreis, der das deutsch— 
rechtliche Institut 'der Gesamthéinderschaft 
nicht kennt, die société en nom collectif 
(SNC/OHG) und die société en commandite 

simple (SCS/KG) als juristische Personen 
an.33 Es ist also zu untersuchen, ob mit dem 
Begriff ,,juristische Person“ in § I Abs; I 

Nr. 4 KStG nur inlindische juristische Per— 
sonen gemeint sind Oder auch auslindische. 
Fiir das Internationale Privatrecht hat nach 
lingerer Diskussiona‘1 der BGH am 30. 
Januar 1970 entschieden, dass auslé'mdische 
juristische Personen nach der sog. Sitztheorie 
zu beurteilen sind, d.h. das Recht des Sitz— 
landes ist ffir die juristische Person auch in 
der Bundesrepubh'k massgebend. Danach 
ist ffir die belgische und franzésische SNC 
und SCS und ebenso ffir die venezolanische 
KG, die in diesen Lindern juristische Perso- 
nen sind, franzésisches, belgisches 11nd 
venezolam'sches, also auslindisches Recht vor 
deutschen Gerichten massgebend. 
Diese Rechtsprechung des BGH hat fiir das 
Steuerrecht deshalb Bedeutung weil infolge 
der‘ Entscheidung des, Bundesverfassungsge— 
richtes vom 24. Ianuar 196235 Steuerrecht 
und Privatrecht folgendermassen mitein— 
ander verknfipft sind: 
Ubernimmt der Steuergesetzgeber einen Be— 
grif des bfirgeflichen Rechtes, so ist davon 
auszu'gehen, dass das Steuergesetz ihn im 
Sinne des bfirgerlichen Rechts versteht.Will 
der Steuergesetzgeber den fibemommenen 
Begriff im gleichen Steuergesetz einen ande— 
ten Sinn als den des bfirgerlichen Rechts ge- 
ben, ist das nut méglich, wenn im Einzelfall 

32. Siehe dazu besonders Vogel, a.a.O., 5.288 ff. 
m.w. Nachw., de): es 215 anerkannt bezeichnet, 
dass nicht nach dem IPR, sondern selbstfindig 
nach steuerrechtlichen Gesichtspunkten zu ur- 
teilen sei. Ausser der Wirtschaftlichen Betraché- 
tungsweise gibt er aber keine steuerrechtlichen 
Gesichtspunkte an. Z.T. abweichend Bfihler, 
Internationales Steuerrecht 11nd Internationales 
Privatrécht, 1960, S. II, der die Geschiftsféihig— 
keit und die Rechtsféilfigkeit auslindischer Per- 
sonen im allgemeinen auch fiir den Bereich des 
Steuerrechts entsprechend den Norman des IPR 
beurteilen will, allerdings die auslindischen Per- 
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sonengesellschaften nicht als Kapitalgesellschaf— 
ten anerkennen will, siehe Prinzipien .‘ . ., S. 77 f. 
Teflweise auf Anerkennung tendierend: 
Spitaler, Doppelbesteuenmgsproblem, K'dln 
1936, S. 560. Die Normen des IPR auch fiir das 
iifl'entliche Recht anerkennt Makarov, Allgemei— 
ne Lehxen des Internationalen Privatrechts, S. 241. 
33. Siehe dazuZimmermann,AWD 69 S. 100 ff., 
Gross, AWD 67, 254 f. 
34. BGH vom 30. Januar 1970 V ZR 139/68, 
NJW 70, 988, 989 mit Anm. von Langen; 
Schfinle NIW 65, I112 ff. 
35. BVerfGE I3, 331. 
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sachlich gerechtfertigte Griindc daffir vor— 
liegen,36 In§ I KStG hat ' der Steuergesetz— 
geber den Begrif ,,juristische“ Person aus 
dem bfirgerlichen Recht iz'tbernommen.37 
Der Begrifl" juristische Person ist daher auch 
im bfirgerfich—rechtlichen Sinne zu verstehen. 
Dutch die neucste Rechtsprechung des 
BGI-I38 hat der Begriff der juristischen 
Person ffir ‘das bfirgerliche Recht cine Aus— 
deutung erfahren, nach der die ausléindische 
juristische Person v01: deutschen Gerichten 
als juristische Person entsprechehd dem aus- 
léindischen Recht anzusehen ist. 
Demnach Wéiren die franzésische SNC und 
SCS in der Ausdeutung, die der Begrifl? 
juristische Person vom BGH erfahren hat, 
als JuriStische Person i.S. des§ 1 Abs. I Nr. 4. 
KStG vanzuschen. Das gilt allerdings nach 
demWortlaut des § I Abs. I erster Halbsatz 
KStG nur ffir ausl‘alndische juristische Perso- 
nen, die ihren Sitz im Inland haben. Da ffir 
juristische Personen, mit Sitz im Ausland 
cine Norm fehlt, ist fiir diese die dem § I 
KStG zugrunde liegencertung heranzu— 
ziehen, mach der juristische Personen immer 
kérperschafizsteuerpflichtig 11nd nie bei ihren 
Gesellschaftern einkommensteuerpflichtig 
sind, arg. aus § 3 Abs. I KStG, W0 juristii 
schc Personen ausdrficklich hicht genannt 
sind. 
Die hiergezogene Schlussfolgerung begegnet 
allerdings noch folgendem Einwand: 
Internationales Steuerrecht 11nd Internatio— 
nales Privatrecht lagen auf verschiedenen 
Ebenen; das Internationale Privatrecht ent— 
halte Koflisionsnormen, es sci formeller 
Natur; das Internationale Steuerrecht sci 
dagegen materielles Recht, weil es fiber 'den 
staatlichen Steueranspruch entscheidt3 9. Dem— 
gegeniiber bezeichnet Debatin die Regelun— 
gen des Internationalefi. Steuerrechts, also 
vor allem die Doppelbesteuerungsabkom— 
men, ausdriicklich als K011isionsnormen.4o 
Ohne auf die schwierige Unterscheidung cin- 
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zugehen, wie Kollisionsnormen von mate- 
riellen Normen zu unt'erscheidcn Sind,41 
ergibt sich abet folgendés:Wenn das Inter- 
nationale Privatrecht bestimmt, dass ein 
Rechtsgcbilde, das nach ausléindischem Recht 
eine juristische Person ist, vor deutschen Ge— 
richten als juristische Person anzusehen ist, 
damn ist bfirgerlich—rechtlich dieses Rechts— 
gebilde in Deutschland cine juristische Per- 
son. Und da das Steuerrecht den BcgriE 
juristische Person in § I Abs. I Nr. 4 KStG 
als‘ bfirgerlich—rechtlichen Begrifi fibernom—

, 

men hat, kann er unter Berficksichtigung der 
Rechtsprechung des BVerfG steuerlich nicht 
in einem anderen Sinne vervvandt warden, 
213 cr ihn auf dem Gebiet des bfirgerlichcn 
Rechts hat.42 
Die venezolanische KG im Beispiel I und die 
franzésische und belgische SNC in den Bei— 

36. Insoweit die Auswirkungen der Entschei- 
dung hier wiedergegeben werden, ist in spiiteren 
Entscheidungen des BVerfG nicht von ihr ab- 
gewichen Worden. Nicht beibehalten wurde 
allerdings die nut vom Leitsatz getragene For-'- 
derung, das Steuerrecht miisse generell an das 
Privatrecht anknfipfen. Siehe BVerfGE 18, 224; 
21, 6; 24, 112; 25, 35, 39. 
37. So auch Tipke, Steuerrecht und biirgerliches 
Recht,JuS 70,150 Fussnote 16. 
38. BGI-I NJW 70, 998. 
39. In diesel: Richtung Vogel, K., a.a.O. S. 288 
figWengler, Beitrége . . ., S. 4, II; Spitaler, Das 
Doppelbesteuerungsproblem . . ., S. 557. 
40.. catin DStZ A 66, 369 unterIAllgemeines. 
41. Dazu Kegel, Intemationales Privatrecht, 2. 
Aufl. 1964, S. 21 if. 
42. Ob Internationales Privatrecht Eiffentliches 
Recht Oder Privatrecht ist, ist strittig, siehe dazu 
Kegel, a.a.O., S. 11. Die wohl fiberwiegende 
Meinung nimmt an, das IPR Privatrecht sei, 
siehe Kegel, S. II; Raape, Internationales Privat- 
recht, 1955, 8.6; Neuhau’s, Die Grundbegriffe 
des Intemationalen Privatrechts, 1962, S. 5. 
Aber auch wenn das IPR éfi'entliches Recht 
wire, wire der biirgerlich—rechtliche Begrifi' 
,,juristische Person“ fiir das Steuerrecht in dem 
Sinn verbindlich, der ihm durch- das IPR ge— 
geben worden ist.
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spielen 2 und 3 sind deshalb aufgrund der 
Ausdeutung (163 § I Abs. I Nr. 4 KStG und 
der ihm zugrunde liegenden Wertung als 

kérperschafisteuerpflichtige Kapitalgesell— 
schaftcn anzusehen. ' 

2) Nichtanerkennung des Internatiorzalen Privat— 
rechtes kann zu unzuliissiger Analogie fiihren. 
Die Tendenz des Praxis geht dcm RFH 
folgend augenbh'cklich 'noch dahin, die A11— 
Wendung des Internationalen Privatrechts 
an entscheidender Stelle abzulehnen. 
ImWege der Rechtsvergleichung wird ge- 
prfift, ob die Gesellschaft ausléindischen 
Rechts in privatrechtlicher Hinsicht mehr 
cinen Personengesellschaft Oder cinem k6:- 
perschaftsteuerlich organisierten Gebilde ente- 
spricht.

' 

Trotz der Ablehnung des Internationalen 
Privatrechts handelt es sich bei dieser Art 
der Rechtsvergleichung um den Vergleich 
privatrechtlicher Rechtsinstitute zum Zweck 
dcr Anwcndung dutch den deutschen Fis— 
kus. Es Wird cine Art Internationales Gesell— 
schaftsrccht ffir steuerliche Zwecke gebildet. 
Und zwar Wird festgestellt, welche Merl:- 
male der auslfindischen Gescllschaft und da- 
mit auch der 'ausléindischen Normen als 

Ursachen dieser Ausgestaltung fiir die deut— 
sche Besteuerung von Bedeutung sind. 
Indemdabei nur die ffir die deutschen Steuer— 
gesetze ,,relcvanten“ Punktc berfickéichtigt 
worden, nicht aber die Rechtsf‘alhigkeit und 
juristische Person der Gesellschaft im Aus- 
land, wendet man weder ausléi'ndisches noch 
deutsches Recht an: Denn Recht ffir cine 
franzéisische SNC ohne juristische Person 
gibt es nicht. Es hat den Anschein, 915 0b hier 
fiir steuerliche Zwecke ein besonderes 
Privatrecht geschafl'en Wird. 
Berficksichtigt man, dass diese Praxis in 
vieIen Fillen — Wie im Beispiel I -— zu einer 
héiheren Besteuerung des Gcsellschafters 

fiihrt als es bei einer Anerkennung der aus— 
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landischen juristischen Person als kérper? 
schaftssteuerpflichtige Kapitalgesellschaft der 
Fall wire, so besteht die ‘Gefahr, dass bier 

durch zweckbestimmte einseitige Rechts— 
vergleichung ein steuerbarer Tatbestand, §§ 2 
Abs; 2, I5 Nr. 2 EStG zu ungunsten des 
betrofi'enen Geseflschafters analog angewm— 
det; wird. Gegen cine Analogie zu Ungunsten 
des Steuerpflichtigen sprechen im Steuere 
recht aber schwervviegende Bedenken.42a 

3) Keine Mituntemehmerschafi bei Personen— 
gesellschafien, die fu‘r die Kfirperschafisteuer 
optiert haben. . 

a) Man mag der hier gegebenen Begrfindung 
nicht folgen. Anlass dazu kann die nicht im—_ 
mer eindeutige Rechtsprechung des BVerf 4’" 

geben, aus der man derart weitgehende Fol— 
gerungen nicht herleiten zu ké'mnen glaubt. 
Ferner muss sich noch zeigen, ob mit der 
BGH—Entscheidung zur‘ Anerkennung Von 
liechtensteinischen Anstalten vom 30. Januar 
1970 cine gesicherte Rechtsprcchung begrfin— 
det ist.‘14 45 Doch ergeben sich daneben waite— 
re Argumente, von dem bislang in der 
Praxis geiibtenWeg der Qualification abzu— 
gehen. 
b) Die im Rahmen dcs § 15 Nr. 2 EStG er- 
forderliche Prfifung, ob cine ausléindische 

423. Man folgert dieses Analogigaverbot aus § 3 
Abs. I StAa, siehe RFH 6, 2.92, 298 f.; BFH 
89, 3, 6; siehe auch BVerfGE I3, 3I8, 328. 
43. Siehe dazu Tipke, JuS 70, 150 Fussnote 7; 
Raupach, Das Durchgrifléproblem, die Witt— 
schaftliche Betrachtungsweisou’nd die Recht— 
sprechung des Bundesverfassungsgerichts, DStR 
1962, 352 f. 
44. Vgl. zum BGH—Urteil die éiusserst kritische‘ 
Amnerkung von Langen, NW 70, 9'98. 
45. Siehe auch Bellstedt—Hohensee, a.a.O., S. 

147, der aus § 3 KStG schliesst, dass juristische 
Personen auch bei ihren Gesellschaftern cin— 
kommensteuerpflichtig seinAkéSnnen. § 3 KStG 
nennt aber bei seiner Aufziihlung die ,,juristische 
Person“ im Gegensatz zu§ I KStG ausdriicklich 
nicht. ' 
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Personengesellschaft cine Mitunternehner— 
schaft ist, zwingt dazu, die ausléindische Ge- 
seHschaft an einer inléindischen Norm zu 
messen. ' 

Dadurch, dass im Rahmen des S I 5 Nr. 2 
EStG die Abgrenzungskriterien, die ffir 
deutsche Personengesellschaften entwickelt 
wurden; auf die ausléindische Personengesefl- 
schaft angewendet Wcrden, Wird cine 
Rechtsvergleichung dahingehend vorge— 
nommen, ob die ausl'alndische Gesellschaft 
mehr dem Typ einer Personengesellschaft 
Oder dem Typ einer Kapitalgeseflschaft 
ihnelt. Insoweit ist dem RFH zuzustimmen, 
d’ass bei Fehlen einer ausdrficklichen gesetz— 
lichen Norm cine geWisse Typisierung un— 
vermeidbar sein wirdf18 Angezweifélt Wird 
das Vorgehen des RFH insoweit, als er nur 
bestimmte Mcrkmale in Rahmen der 
Rechtsvergleichung herausgreift, dass er 
dagegen das wichtige Merkmal der Rechts— 
félfigkeit, dem das deutsche Privatrecht und 
das' deutSche Steucxgrecht Bedeutung bei— 
messen, ailsser acht'léisst. 
c) Das; Merkmal, ob cine ausléindische Ge— 
sellschaft fiir ‘die K6rperschaftsteuer Oder 
ffir- die Einkommensteuer Ioptiert hat, konnte 
dcr RFH 19 30 noch nicht rechtsvergleichend 
beriicksichtigen. Denn 1930 gab cs cine Op- 
tion Weder im Ausland noch in Deutsch- 
lands;7 
Im Iahre 1951 wurde die Bundesregierung 
erméichtigt, cine Option der Personengesell— 
schaft fijr die Kérperschaftsteuer zu schaf— 
fen.48 Die Bundesregierung machte von der 
Ermichtigung nicht in dieser Form Ge— 
brauch, sondern ffihrte cine Option jedes 
'einzelnen Personengeseflschafters und dar- 
iiber hinaus jedes Gewcrbetreibenden ffir 
den Kérperschafisteuertarif ein, § 32 b 
EStG.‘19 Wfihrend unsere Nachbarléinder 
Frankreich und Belgien und die USA cine 
einstimmige, nach bestimmter Zeit unwider— 
rufliche, Option aller Gesellschafier kennen, 
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konnte jeder Gesellschafter unterschiedh'ch 
von ihr Gebrauch machenfi", Es njmmt niéht 
wunder, dass §32 b EStG schon 1953 wieder 
gestrichen wurde.51 52 
Doch mit der der Bundesregierung erteilten 
Erméichtigung in § 32‘ a EStG kennt unset 
Kérperschafisteuerrecht den Typ der kar- 
perschaftsteuerpflichtigen OHg und KG.53 
Wire also die Venezuela—Entscheidung des 
RPH nicht 19.30, sondern nach I951 ergan— 
gen, so hitte der RFH jedenfafls seiner Ar- 
gumentatidn nach die ausléindische Personen— 
gescllschaft als Kapitalgesellschaft anerkannt. 

46. RFH 27, 73. 
47. Becker und vor allem Lion hatten sie auf 
dem 33. Deutschen Jun'stentag in Heidelberg 
1924 vorgesclflagen, um mic Hilfe dieser Option 
die Schwierigkeiten im Zusammenhang mitder 
Besteuerung der Personengesellschaften weit- 
gehend auszuschalten. 
Lion formulierte einen Paragraphen. Ab den 
306]: Jahren nennt man diese Problematik ,,Bi~ 
lanzbfindeltheon'e“. Becker und Lion, Gut- 
achten . . . in: ZeitgemisSe Steuer- und "Finanz- 
fragen 1924, 8. 212/213.

_ 

48. Siehe Siam DB51,, IQI Littmann, Das‘ Ein- 
kommensteuerrecht, 2.. Auflage Diisseldorf/ 
Miinchen 195I 32. b Anm. I. 
49. BStBl 1952. Is. 56/ 57‘. 
5o. Siehe dazu Theis DB 51, 1-43. 
51. Der letzte Rechtsstreit zu§ 932. b EStG ist 
noch nicht rechtskriiftig. PG Dfisseldorf Urteil v. 
13 Nov. 1964 IX 3/64 K EFG 65, 286. 
52. Einkommensteuergesetz in der Fassung vqm 
15. September 1953 BStBl 53, I 379 (394); der 
Grund ffir die Uberlastung der Finanzéimter 
diirfte in der zu weiten Ausgestaltung der Op- 
tion jeden Gewerbetreibenden, nicht nur ffir 
die Personengesellschaft liegen. Anders wohl 
Rfidler, Die direkten Steuern, Amsterdam 1960, 
S. 154 f., der allerdings nicht ganz zutrefi'end§ 32 
b als Optionsmb'glichkeit der Personengesell— 
schaft bezeichnet. 
5 3. So hat auch der RFH cine Personenvereini— 
gung wegen ih_rer kéirperschaftlichen Struktu: 
ktirperschaftsteuerpflichtig sein lassen, RFH 
RStBI 39, 746. 
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4) Beachtung der Option, § 32 b EStG aF, 
durch die Rechtsprechung des IV. Senats des 

BFH? 
Das fortschrittliche Basisurteil, das denWeg 
zu einer Qualifiziefung der Personengesell— 
schaften unter besonderer Beriicksichtigung 
ihrer Rechtsféihigkeit gezeigt hat, ohnc a]ler- 
dings endgfiltige Schlfisse zuzulassen, stammt 
vom I. Senat des BFH. , 

Nach dem Geschéiftsverteilungsplan des 
BFI-I ist es méglich, dass auch der IV. Senat 
einmal mit der Frage der Qualifizierung aus— 
Iindischer Personengesellschaftcn, die op- 
tiert haben, befasst Wird.54 In diesem Fall ist 
és'nicht ausgcschlossen, dass dieser Senat der 
bier vertretenen Aufiassmg folgt. Unter 
sei'nem Senatspréisidenten Grieger hat der 
IV. Senat néimlich die Rechtsprechung des 
BFI—I zur Besteuerung' der Personenge'sell— 
schaften folgendermassen fortgeffihrt: Er 
besteuert nicht nach der sog; Bilanzbfindel— 
theorie, die keine gesetzlichc Grundlage, 
sondern ein Denkmodell ist. Viehnehr er- 
grfindet er den Sinn und cck der anzu— 
Wendenden Norm und entscheidet aus der 
Wertung dieser anzuwendenden Ncsrm.55 
A13 in der bier behandelten Frags cinsch'léi— 
g‘ige Norm kénnte der Senat neben 1 

KStG, I 5 N17. 2, 2.1, 2 EStG auch den§ 32 b 
EStG a.F. heranziehen, der obwohl aufgeho— 
ben, dennoch zeigt, dass dem System (165 

EStG cine kérperschaftsteuerliche Personen— 
gesellschaft bekannt ist. 
Denn Wie schon betont wurde, lag der 
Grund ffir die Aufhebung (165$ 32 b EStG 
in der schwierigen Praktikabflitéit dutch die 
Finanzéimter“ und nicht Rechtsgriinde ffihr— 
ten die Aufhebung des § 32 b herbei. 

' Auf diesemWege Wire dutch gesetzessyste— 
matische Auslegung die Anerkennung einer 
ausléindischen Personengesellschaft, die ffir 
die Kérperschaftsteuer optiert hat, még— 
licherWeise vollzo'gen.57 
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5) Anerkennung von ausliindischen Personen- 
gesellschafien als juristische Person aus dem 
Gedanken der Wettbewerbsgerechtigkeit 
a) Ausschlaggebend ffir cine Anerkennung 
der kérperschafisteuerpflichtigen ausléindi-e 

schen Personengesellschaft als Kapitalgesell— 
schaft in Deutschland sollte dcr Gedanke der 
Wettbewerbsgerechtigkeit sein. Zwar ist 

dieser Gedanke im Gesetz nicht ausdrficklich 
verankert.“8 Doch sollte die Frage der Wett— 
bewerbsgerechtigkeit im stark nach Zweck— 
missigkeitsgesichtspunkten ausgerichteten 
Stcuerrecht beriicksichtigt warden.59 

54. Beilage zum Bundesanzeiger Nr. 40 vom 27. 
Februar 1970 7/70. 
55. Siehe ‘dazu: ,,7 b—Urteil“ BFH IV. Senat 
BStBl III 66, 90 und ferner die ,,Pensionsriick- 
stgallungs-Entscheidung“ BFH IV. Senat BStBl 
III I968, 222. In seinem Urteil vom 22.]an..197o, 
IV R 47/68 BStBl II 1970, 415, verwendet der 
IV. Senat dagegen Wieder die Bezeichnung 
,,Bilanzbiindeltheorie“, allerdings vom Ergebnis 
her gesehen nicht im herkéimmlichen Sinne. 
Littmann fragt daher zu Recht, was der IV. 
Senat an die Stelle der Bilanzbiindeltheorie ge— 
setzt habe, DStR 67, 404. Die Antwort ist: 

Eine wertende Auslegung der im Einzelfall an- 
zuwendenden Norm dahingehend, ob sie vom 
Gesetzgeber auf die Gesellschaft als 

7 

Steuer- 
pflichtigen oder auf den cinzelnen Gesellschafter 
als Steuerpflichtigen zugeschnitten ist. Die 
Personengesellschaft ist Einheit und Mehxheit 
von Stéuerpflichtigen zugleich, sog. Doppel— 
natur, s. Fabricius, ,,Relative Rechtsféihigkeit“, 
1963 S. 163 f. 
56. In den Nachbarléindern Frankreich und Bel— 
gien und auch in den USA wird die Option 
dagegen ohn'e Uberlastung der Finanzéimter er- 
folgreich praktiziert. 
57. Zum Problem der Gesamthand bei der Be- 
steuerung der PersOnengesellschaft, s.Szimetschek, 
Die Bilmzbfindeltheorie und ihre Grenzen, 
Osterr. StZ 1967, 196 ff. 
58. Heranziehen lisst sich daffir § 34 c Abs. 
I EStG, W0 nur cine der deutschen Steuer 
entsprechende Steuer angerechnet wcrden 
kann. 
59. So ausdriicklich der Bericht der Steuer— 
reform-Kommission zum Aussensteuerrecht DB 
70, 2329 (23346512) Ridler FR 70, S. 29 fi‘. 
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Nach diesem Gesichtspunkt soll die Wett— 
bewerbslage desjenigen Landes zugrunde ge— 
legt warden, in dem das ‘Unternehmen arbei— 
tet und Gewinne erzielt, nicht dieWettbee 
werbslage des Wohnsitzstaates der Gesefl— 
schafter, in das die Gewinne fliessen. Da zur 
Wettbewerbslage in starkem Massc auch Art 
und Umfang derBesteuerung gehéren,w§re 
cine Anerkennung der kérperschaftsteuer— 
pflichtigen ausléindischen . Personengesell— 
schaftals inléindische Kapitalgeseflschaft wett— 
bewerbsgerecht. -

j Weml der RFH im Venezuela—Fall priift, ob. 
cine ausliindische Personengeseflschaft mehr 
dem‘ Typ der Personengescflschaft Oder dem 
Typ der Kapitalgesellschaft entspricht, dann- 
berficksichtigt auch er im, Grunde diesen 
Gedanken decttbewerbsgleichheit. Denn 
er méchte cine auslfindische Personengesclle 
schaft nicht a‘Ilein deshalb anders behahdeh 
als cine deutsche, weil die ausliindische 
Gesell'schaft im Ausland zwar ,rechtsffihig ist, 
sonst aber in den wesentlichen und ent— 
scheidenden Merkmalen mit einer 'deutschen 
Personengesellschaft fibereinstimmt. 
Nach der auch im Steuerrecht massgebende'n 
Wertungsjurisprudenz69,.die aus der Interes- 
senjurisprudenz entvvickelt wurde, iSt ein Ge- 
setz nach den. vom Gesetzgeber verfolgten 
Zwecken und nach den umfassenden sozia— 
len Werten auszugehen, denen das Gesetz 
entspricht.61 Im Rahmen dieserWertung ist 
a-uch der _Gesichtspunkt. der Wettbewérbs— 
gerechtigkeit zu beriicksichtigen. Der RFH 
hatte ihn im Rahmen des§ I Abs. 2. StAa,‘ 
der Auslegung von .Normen nach witt- 
schaftlicher Betrachtungsweise, zu berijck-= 
sichtigen. 

b), .Neben rechtlichen Gesichtspunkten _spre— 
Chen folgendc Wirtschaftliche und fiskali— 
schen Gesichtspunkte ffir cine Anerkennung: 
Dem Fiskus, also der Allgemeinheit, ent— 
stiinde theoretisch bei einer Anerkennung 
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ausl'alndischer P'ersonengeselkchaften 3115' Kai 
pitalgesellschaften kein untragbarer Steuer— 
ausfall, weil cine Amechnung im Ausland 
gezahlter Steuem entfiele und im Falle def 
Option nicht nur die Option f fir die Kérper- 
schaftsteuer, die sich Wie ,im Beispielv 2, 
Frankreich, in der Regel steucrmindemd 
auswirkt, berficksichtigt' Wird, sondern' auch 
die‘ Option hin zur Einkommensteuer, Bei-: 
spiel 3, Belgian, die sich in der Regel steuer-z 
mehrend .auswirken Wird. 3 

Auch ein Verl‘angen nach grésserer Rechts— 
sicherheit ist bei dieser steuerpolitischen Sicht 
Zu berficksichtigen: Gegenwéirtig Wird im 
Ausland Viclfach aus der Unsicherheit im Zu— 
sammenhang mit der Besteuerung ausléindi— 
scher Personengesellschaften und ihrer Ge.- 
Winne und der Gefahr einer Doppelbesteuea 
r-ung fiberwiegend die Rechtsform dc]: 

Kapitalgesellschaft gewihlt. ' 

Wenn neben der Kapitalgesellschaft dutch 
Anerkennung der ausléindischen Personen— 
gesellschaft mit allen ihren rechtlichen un'd 
steuerlichen Wirkungen der Wirtschaft cine 
weiterc Wirkungsvolle Rechtsforrn zur Ver~ 
ffigung stinde, Wire das dem Unternehmer 
zur Verffigung stehende Instrumentarium 
wirtschafdich und auch' hinsichtlich den 
Steuerhéihezweckméissig‘erweitert. 

60.. Tipke, Reformbedfirftiges allgemeines Ab- 
gabenrecht Stbj'b 68/69 S. 69, 77. 
615; Larenz, Methbdenlehre, 2. Aufl., 1969, S. 
169 ff. 
Vogel, der rfiumliche Geltungsbereich . . . 1956, 
S. 305; fiir die ihnliche Frage im Internationalen 
Privatrecht, sieh¢ Kegel, Begriffs— und Interessen— 
jurisprudenz im internationalen Privatrecht in: 
Festschn'ft ffir Lewald 1953, S. 259, f.: ,,Danach 
ist bei der Priifung der vrechtsvergleichende’n 
Methode ‘zu folgen. Die letzt_e Entscheidung‘ 
muss aber stets im Hinblick auf den Zweck der 
anzuwendenden Kollisionsnorm und der ihr 
zugrunde liegenden Interessenabvvéigung erfol- 
gen“.
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6) Abkommen fiber die gegenseitige Anerken- 
mmg von Gesellschaften 14nd juristischen Per— 
sonen im EWG—Bereich‘32 
Ein weiteres Argument ffir die internationals 
Gleichbehandlung juristischer Personen in 
steuerlicher Hinsicht lfisst sich aus dem 
LUbere'inkommen fiber die gegenseitige 
Anerkennung von Gesellschaftcn und juris- 
tischen Personen“ vom 29. Februar 1968 her— 
leiten. 

- Nach Art. 87 dieses Abkommens ist eine 
franzésische société en nom collectif, weil 
Sie in Frankreich juristische Person ist, auch 
in Deutschland als juristische Person anq 
erkcennen.62 
Das Abkommen hat in seiner Gcsamtheit 
gcséhen nicht nut privatrechtliche, sondem 
auch verwaltungsrechtlicheWirkungen. Ob 
aflérdings auch die von Frankreich und Bela 
gien d6): SNS zugestandene Steuerféihigkcit 
vom Abkommen mitumfasst ist, ergibt sich 
nicht au’sdrficklich ausl dem Abkommen. 
Vielcs spricht dafiir, dass .manzsierbei den Ver- 
handlungen als ausgeklammeft ansah. Jedoch 
hat nach der massgebenden objektiven Aus- 
legungsmethode der Gesetzentwurf, soweit 
er vorliegt, zum Inhalt, class ausléindische 
Personengesellschaften sowohl privatrecht- 
lich als auch steuerrcchtlich als juristische 
Personen anzuerkennen sind. 
Bei der Lésung steuerlicher Fragen W'ird man 
schon heute nicht an dem Abkommen vor— 
beigehen kénnen, weil bei der Auslegung 
eines Gesetzes nibht die Motivation seiner 
Schéipfer, sondern die objektive Aussage des 
Gesetzes entscheidend ‘ist. 

V. ZUSAMMBNFASSUNG ‘ 

Das Basisurteil des BFH hat den Weg geebnet, 
die Besteuerting ausléindisCher Persc‘men. 

54‘ 

gesellschaften nach deutschem Recht anzu- 
erkcnnen. 
Anzuerkennen sind entgegcn der h.M. die 
Folgen einer Option ausléindjscher Personen— 
gesellschaften. Daher bezieht ein dcutscher 
Gcsellschafter einer société en nom collectif in 
Frankreich Einkfinfte aus 'Kapitalvermégen, 
§§ 2 Abs. 2‘ Nr. 5, 20 EStG und ist nur mit 
den ausgeschiitteten Betréigen in der Bundes- 
republik steuerpflichtig. 
Dariiber hinaus ist generell die Anerkennung 
von ausléindischen Personengesellschaften, 
die im Ausland juristische Personen sind 
und als solche besteuert Werden, anzustreben. 
Daffir sprechen in erster Linie rechtliche 
Griinde wie der Grundsatz derVTatbestands- 
missigkeit der- Bestcuerung, femer die Syste— 
matik des Eirflcommens'teuergesetzcz (§ 32 b 
EStG aF) und die sich e’ntwickelnde Einheit 
von Internationalem Privatrecht und' Inter— 
nationale‘m Steuerrecht. 
Daneben sprechen der Grundsatz derWett— 
bewerbsgleichheit und. die Erleichterung der 
Wahl ausliindischer Untememensformen ffir' 
cine Anerkennung. 
Angesichts der Tatsache; dass selbst die DBA 
mit Belgien und Frankreich, ganz abgesehen 
von ilteren Abkommen, die ‘entstehenden 
Probleme nicht beseitigt ode]: verhindert 
haben, Ware es. nicht nu): aus rechtlichen 
Griindcn gebotcn, 3011d ffir die Zukunft 
auch ‘ratsam, diese Liicke inWeiterfiihrung 
des Basis-Urteils dutch Auslegung und-eine 
entsprechende Verwaltungspraxis zuu'ergfin— 
zen. Es .bedarf dazu keiner ausdriicklichen 
Regelung in den einzelnen Doppelbesteue- 
ru'ngsabkommen. 

62. Beitzke, Zu’r Anerkennun‘g 'von Handels— 
gesellschaften im EWG—Bereich AWD 68, 91. 
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B-EILGIQU‘E: TAXE SUR-LA VALE-UR AJOUTEE 
Arrété royal n° 3i, relatif aux modalités d’application de la ‘taxe sur, la Valeur 

‘ 

‘ ajoutée, en-ce qui concerne 'les‘opératjdns eifectuées: par les ‘assujettis‘u 
étab'lis é 'l’étfanger q‘ui niont pas d’établissement‘stable. 'dans le pays, 
' -' 

« :du29décemb're,1970,?k ‘ 

Article 1er. A moins qu’il fen s’oitdispensé 
par applicatiq‘n d'e 117a‘rticlc 5 5, afinéa 2', du 
Code, l’éssujetti établi '21 l’étranger qui n’a 
pas d’établissement‘ stable e'n Belgique‘, est? 

term, [aVant "d’efl'éctuer Soit .‘uné importation; 
‘soit uné livraison Ade biens bu une‘ prestation 
dc services dafiswle pays,- de faire ag‘ré'er vun 
r‘cprésentant responsabl‘é, canformément aux 
dispositions du ptésent arrété. A 

Art. 2. En vué d’obtenir ‘13a'gréation d’un ‘rc—' 
présentant‘ ‘respo’nsable, Fassujetti établi é. 

l7étranger adres‘se an.” Bureau central .de 
T.V.A. pou‘r as'sujcttis ét‘rangers, Line dc- 
mand'e éérite; dans laquelleil fait 19: dédara; 
tion dc commencement d7activité prescrité 
par l’artic’le 50, § Ie‘r, I‘°, xdu Code, et indiu 
l’identité' compléte d’urreprésentan‘t :espo’né 
sable qui’il prOpOSC £1 I’agréa’tibn de l’admini-‘s 
stration; ‘ 

' ‘

' 

Ce représentant‘ ‘doit avoir 1a capacité- dc 
contracter, étrevétabli dans Ie pays, présen’ter 
une sdlvabilité suffisantenpOuf répohdfe aux 
Obligations imposées-aukassujetti par '16 Code 
ou en {exécution dc celui—ci, et aCccpter3d6 
représenter l’assujeui. 

Art. 3. En méme temps qu'il notifie l’agréa— 
tion £1 l’assujetti établi '21; 

1’ étrange; et au re- 
pr'ésentant‘ responsable, le Burea‘uf central 
dc T.V.A. pou’rf assujéttis étrangers commu- 
nique le numéro d’immatriculation qui a 
été attribué é l’assuj'etti poiif :l’applica'tion de 
la taxe sur la-Valeur ajout‘ée. 

Art. 4.§ Ier._ L’assujetti établi 2‘1 l’étranger 
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ad‘r‘esse 2‘r son représentant responsable la 
féc‘ture qu’il (165t it son cocontractant, sans 
t3; incliqucr 1:; montant de 19. take due. 

§ 2. Le représentant responsable établit en 
cettualité un‘ document, en double exem— 
plaire, 01:1 figurcnt lle montant-de 1a taxe due 
‘et les ‘autres mentions prescrites .21 l’article 2,, 

de l’arrété royal \n° I, .du 23 juillet i969. II 
adresse‘ 1" original de (:6 document aur cocon- 
tractant ,de 17assujetti établi £117étrahger aprés 
y avoir annexé 1:1 facture .que -cet as‘sujettir 

destine, 5. Son: cocontractant-., :II conserve 16 
double; de ce document. 

Art; 5. Lorsqu’un ‘assujetti établi :21 l’étranger, 
qui n’a pas d’établissement s’ta'ble _en_Belgi—. 
que, rest dispensé de faire agréer. :un rep'résen— 
tant responsablc, la‘vtaxe due sur les .livraisons 
de" biensl ou les prestations ‘de services qu’il a 
effectu‘ées dans Ic pays est acquittée par 13 ap-.- 
position e't l’annulation dc timbres fiscaux, 
é‘concurrence dumontant de cette taxe..

. 

L’assujettii 'visé 2;..1’alinéa qui précéde, établit; 
dans le délai .pfévu- par, Particle ter, 'dernier 
alinéa, dc l’érrété‘ royal n° I, .du 23, juillet 
1969, rune facture, Ken double exemplaire, 
portant 'les mentions prescrites par 13 article 2. 
dccet Aérrété; iL .appose ct annule 1a. partie 
supérieure d'es timbressurla facture qu’il délie 
vrcé son ‘cocontractant, et la partie inférieure 
dc ces timbres sur 16 double de la 'facture 
qu’il conse'rve. 

*‘Moniteur Belge 3i décémbré 1970, page 
13768/6'9.
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L’annulation de chaquc partie des timbres est 
faite en caractéres -trés apparents, soit par 
une mention manuscrite, au moyen d’une 
encre indélébile, comprenant la date dc 
l’annulation et la' signature de l’assujetti- 

étranger, soit par l’emploi d’une grifferepro— '

‘ 

duisant' 2‘1 l’encre grasse, outre 1a date, le' 

nom patronymique, 1a dénomination ou la 
raiso'n sociale dc l’assujetti étranger. La date 
doit 561116 613156 .reproduite entié‘re’ment 'surla; 
partie du timbre annulée; '19; signature rdoit 
étre compléte, mais elle peut déborder. 

Art.- 63 Lorsqu’iln assujetti établi 5, l’étranger,» 
qui n’a pas d’établissement stable en Belgia 
que, n’a pas fait 'agréer un représentant res— 
ponsable et n’a pas a‘cquitté la taxe de la ma— 
niére prévueé l’article 5, le co—contractant 
établi en Belgique acquitte cette taxe: 
I? s’il est un assujetti tenu au dépét d’une 
déclaration mensuelle ‘ou trimestrielle, en la 
comprenant dans le montant‘ des taxes dues 
repris dans la déclaration relative 5. la période 
au cours de laquelle 16 fait générateur de la 
téxe s’estproduit; .- .' 

, .7
‘ 

2° s’il est une personne autre qu’un- assujetti 
tenu au dépét d’une -déc1aration‘ mensuellg: 
ou trimestrielle, par liépposition et'l’annulae 
tion (16- timbres fiscaux entiers, dans .Ies.dix 
jours £1 partir de l’cxpiration du délai prévu 
par Particle Ier, dernier alinéa, .de l’arrété 

royal n° 1, du 23 'juillet'..1969, sur ‘la facture 
regue dc 1’étrémger.ou, £1 défgut dc facture, 
sur un document ‘qu’il crée é. cette fin; La 
facture, ou le document en tenant, lieu, doit 
porter rindication dc 1a date filaquelle i1 vest 
d’élivré ou établi, 1e numéro d’ordre-sous 
lequel‘ il est inscrit au facturier d’entrée' (it 165 
mentions prescrites é'vl’article 2,” 2‘? :11 6°, dc 
Yarrété royal n°‘ I, précitéy L’annulation du 
timbre est faite de la maniére indiquée £1 

Particle 5, alinéa 3, sous cette réserve que les 
deux parties du timbre doiVfiIltfeSfigp ad-.- 
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hérentes et que la mention ou la grifié doi- 
Vent étre apposées dans 1c sensdt: la plus large 
dimension du timbre. - 

Art. 7. § 161:. L’as'sujetti établi 2‘1 l’étranger qui 
n’a, pas d’établissement stable gen, Belgique et 
qui est dispensé de faire agréer un représen— 
tant responsable peut obtenjr le rembourse— 
ment‘d‘es taxes ayantgrevé les biens et les Ser- 
vices aEectés 2‘1 13. réa'lisation des livr'aisons dg 
biens et des- prestations dc services gu’il. 

cfi'ectue; dans le pays, mais 21 la condition dc 
produire au Bureau Central de‘T;.V.A. pout 
assujettis étrangcrs, 16 double, dfiment revétu 
des timbres, des facturcs délivrées 2‘1 363 cocon- 
tractants conformément £1 liarticle 5 ‘ ou 
’établir que les opérations avec ses cocone 

tractants sont exemptes de la taxe en vertu 
des articles 24, 1°, et 39 £1 42 du Code. 
Le vre‘mbourse'ment est efléctué, clans les tr‘ois 
mois 4‘1 .partir de la réception‘ de la demande; 
de la maniérc prévuje par l’article 12 de 
lTarrété' royal n° 4,, du 29 déccmbre 1969. 

§ 2. Le coconttactant dc l’assujetti établi :‘g, 

l’étranger ne‘ p‘eutropérer‘ la déduétio‘n des 
taxes dues sur les livraisons de -bien_s et‘ les‘ 

pre‘stations dc services que cet .assujctti‘ a 
eHeCtuées, que s’il détient 1; documents 
délivré pat; 1c .rcprésentant responsable .COne 
fonmément 5.1’article 4, § 2, ou la 'facture que 
lui a adressée l’a‘ssujettivétabli :‘1 l’étranger con- 
formément i l’article 5, on que s’fl a inscrit la 
taxe due dans sa déclaration conformément 
£1 Particle 6, 1°. 

Art. 8. Le présent arrété cntresm vigueuré la 
meme. date que la loi du -3 juillet 19692créant 
16. Code de la; taxc sur la valeur aj_outée. 

Art. 9; N otre Ministre dcs_ Financeses't; ‘chargé 
de l’exécution‘ du présent arrété._ :

' 
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RESOLUTION CONFERENCE PERMANENTE DES CHAMB RES DE COMMERCE ET D’INDUSTRIE DE LA :COMMUNAUTE ECONOMIQUE EUROPEENNE 
Programme d’har-monisation'des impéts directs, propre £1 assurer 1e dévelbppement 

et l’intégration des marchés de ‘capitaux dans la - 

Communauté Economique Eutopéenne 

LA CONFI’ERBNCE PE'RMANBNTB DES CHAMH- 
B'RES DB COMMERCE ET D’INDUSTR'IE- DE 
LA COMMUNAUTI’E‘ fiCONOMIQUE EURO- 
PéENNB* ' 

R'APPELANT ses résolutions ‘antérieures sur 
l’harmonisation de l’imposition des divi- 
dendesl; '

' 

CONSIDéRANT: r - - 

— qu’aucun progrés décisif n’a- encore été 
enregistré, .malgré de nombreuses‘ initiatives 
de la Commissic’m des Communautés -écono- 
miques européennes, dans les études et négos 
ciations préalables' £1 ‘lfélaboration' d’un pro- 
gramme d’harmonisation du traitement fiscal 
des dividendes proprc é. assurer 1a création 
ct l’établissement d’un marché européen des 
capitaux rép‘ondant aux nécessités du- finance- 
ment des économies des pays membres 'de la 
Communauté éconorm'que europée'nne, . 

~— qu’au contraire, devant 16$ difficultés 
rencontrées, I’espoir parait reculer de la mise 
au pdint prochaine d’une solution commu- 
nautaire dans ce domaine; 

I ° — Sur la ne’cessite’ et l’urgence de l’harmdn‘iséz— 
tion de l’impositz'on des diu‘idendes: 

RfiAFFIRME: 
— que, quels que soient les progrés emegis— 
trés ou susceptibles de l’étre £1 l’avenir dans la 
libération des changes, Ies liaisions bancaires 
et fmanciéres ifitra—communautaires' et la 
mise en oeuvre d’une politique monétaire 
commune, 1a réalisation d’un marché euro- 
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péen des capitaux— passe inévitablement pa’r 
la suppression des obstacles fiscaux 51a libre 
circulation des capitaux entre les six pays ,dc 
Ia Communauté économique européenne 

. et l’intégration 'de leurs marchés financiers 
natiOnauX, - -

1 

—= qu’en tout état dc cause d’ailleurs les déci— 
sions d’investissement et les choix des lieux 
de lacement doivent cesser d’étre afiectésP 
par des différences de taxation des dividendcs 
au :sein de la Communauté économique 
européenne, ‘ 

. , . . 
' 

:. — que, par sulte, l-harmomsauon de 11m— 
position (163. dividendes doit étre considénéc 
come we urgente nécessité; 
* XXVHIe Assemblée pl'éniére, Bguxelles, le 
21 novembre 1970.‘ 

_ I 

I. résolution ‘sur l’harmonisation de l’imposition 
des. répartit‘ions“ _de bénéfices entre sociétés, 
adoptée dahs sa re’union d'u I3 novembre 1964. i 
Bruxelles, - ' 

— résolutiofi sur l’harmonisation des‘ impositions 
indirectes sur les mouvements de capitaux, adop— 
tée dans sa réum'on du I3 novembre 1964 A 
Bruxellcs,

I — résolution Sur l’harmonisation dc l’imposit'ion 
des mouvements .de capitaux, adopte’e’dans sa 
réunion du 3 mai I968 5' Paris, .' ' 

— re’solution sur les objectifs at conditions du 
rapprochement des impéts directs dans les pays 
de 

' 

1a Communauté économiq'ue européenne, 
notamment en matiére de mouvements de capi- 
taux, adoptgée dans sa réunion du 29 mai 1969 51 

Istanbul, 
T résolution sur1¢ projet de directive concemant 
1e re'gime fiscal commun applicable aux sociétés- 
méres ct fih'ales d’Etats—membres difi'érents, 
adbptée dans sa réunion du 28 n0vembre 1969 21 
Bruxelles. 
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B.E.C.2 RfiSOLUTION PERMANENT CONFERENCE CHAMBERS 0F COM. AND IND. 

2° — Sur les impe’mtific de cette harmonisation: 

SOULIGNB INSTAMMBNT: 
-— que, pour étre efficacc et d’application- 

sufiisammént rapide, cette harmonisation 
suppose 1’adoption d’un systéme commun 
d’imposition du produit des titres dc partici- 
pation (actions, parts sociales, parts béné— 
ficiair'es) aux sociétés soumises £1 l’impét sur 
les sociétés, éta’bli par voie dc directive com- 
munautair'e adoptée par le Conseil '(étant 
entendu que ce régime commun s’applique— 
rait non seulement aux «dividendes» pro- 
prement dits, mais aussi aux revenus distri— 
bués it tous les actionna‘iresA ou associés y 
comprises 165 primes ct distributions d’aca' 

tions gratuites dans la mesure 01‘1' elles sont 
imposablés); ' 

— qu’en effet, ‘les systémes d’imposition 
appliqués dans le Marché commun sont trop 
divergent; pour qu’on phisse’s’en remettre £1 
des cbnventions bilatérales du soin de sup- 
primer les obstacles actuels; qu’au surplus 
cette solution 11: serait conforme nj :1 Fesprit 
ni aux exigences communaqtaircs, 
-— que, pour les mémes raisons, l’adoption 
dc directives reCo'mmandant l’introduction 
de correctifs techniques visant simplement :‘1 

pallicr les inconvénients des diverses légis— 

lations, nationales au regard de la libre circu— 
lation ~des capitaux ne serait ni suffisante nj 
acceptable, 
— que le systéme- retenu devrait te‘ndre 5.13. 
fois £1 supprimer les «doubles ct multiples im- 
positions internationales» des dividendes ct i 
étendre é l’ensemble abs pays membres les 
mesures d’allégement de 121 «double imp'osi- 
tion économique». 

En effet: 
a) en ce’ qui conCerne la «double taxation 
internationals» des revenus dc cap‘itaux’, un 
dividends peut encore, au sein du Marché 
commun, du fait de l’application successive 
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de plusieurs législations nationales et en dépit 
de conventions fiscal‘es .bilatéralcs, étre sou— 
mis, tout en étant normalement imposable 
dans le pays du domicile de son bénéficiairc, 
£1 une retenue £1 1a source, dont lc taux et la 
quotité de récupérafion varient de pays ‘a 

pays. Cette situation contribue £1 Cloisonne: 
les marchés nationaux on 21 donner lieu $1 (165 
mouvemcnts dc capitaux anormaux; ‘ 

b) i1 en est de méme en ce qui concerne 121 
«double imposition économique» des divi- 
dendes, taxés — en premier lieu — au nivcau 
de la société distributrice ct d’autre part dans 
lc chef des bénéficiaires. Certains Etats—mem- 
bres out institué des mécanismes destinés 2‘1 

l’atténuer, mais en retenant des méthode's" 

trés diverses. D’autres, au contraire, n’ont“ 
prévu aucun allégement. 
Or, toute mesure d’harmonisation ne peut 
que tendte é l’extension, selon un modéle 
commun, des mesures visant é ,supprimer la 
double taxation des dividendes. En premier 
lieu, dans un souci d’équité. Mais aussi parce 
qu’elles peuvent seules, en 'atténuant unc 
pénalisation 'évidente, normaliscr Ies choix dcs 
cntreprises tant au regard des autres‘ modes 
dc fmancement (recours au crédit, énfission 
d’obligations, autofinancement) que des dif- 
férentes formes‘ juridiques d’exploitationf 
qu’enfin, cc systéme uniforms soit parfaite— 
ment neutre £1 l’égard des mouvements dc 
capitaux intra—communautaires et exclut, 

par conséquent, pour lbs dividendes d’origine 
communautaire, toute discrimination entre 
résidents et non—résidents; méme dans le cas 
de «dividendes transitaires» regus par une 
société de sa filiale; 

3 
° — Sur les voies etmoyens de l’harmonisation: 

SOUHAITE: - - 

- que la généralisation de' l’allégement de la 
«double imposition économique» se faSse 

par application dc I’octroi d’un «crédit 
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d’imp‘ét» («avoir fiscal») plutét que par 
réduction du taux de l’impét sur les sopiétés 
applicable aux bénéfices distribués («systéme 
du double taux»). 
Certes, l’allégement qu’apporte l’avoir fiscal 
peut para'itre difficile 2‘1 mesurer surtout par 
les épargnants modestes. Mais l’expérience ' 

frangaise a montré que Ie public s’y adapte 
finalement, sans difficultés majeures. 
Par comm, Ie systéme du «double taux», a 
priori plus simple, se révéle £1 l’analysetcom- 
plexe et moins souple. II: présente aur surplus, 
un certain nombre de défauts spécifiques: 
0 i1 ne permet pas, sous peine dc padre 'l’e‘ 

bénéfice dc tout all'égement, dc réguIariser les 
dividendes par la mise en réserve dc bénéfices 
destinés :‘1 une distribution ultérieure, 
o les sociétés qui ne redistribuent pas 'Ieurs 

dividendes de filiales doivent verse): 1m 
«impét complémentaim» pout: que finale- 
ment ces dividendes soicnt au total soumis, £1, 
l’vimp6t suf Ies Sociétés au' méme taux que 
s’fls avaicnt été initiale'mcnt mis en réserve 
par ces filiales, 
o les sociétés—méres installées é l’ét’rangéf 
peuvent échapper en pratique é cet «impét 
complé'mentaire'», d’e sorte que leafs-pro- 
duits financiers sont moins lourdemen‘t taxés 
que ceux dcs sociétés nationales, 
0 i1 encburage également l’évas‘ion fiscale, 
dans la mesure 01‘1, gu contraire d'u syst‘émc 
dc «l’avoir fiscal», l’allégement qu’il procure 
reste acquis '5. l’actionnairc qui s’ab‘stient d’e 

déclarer ses dividendes, 
— que, dans le souci' de supprimer, ou tout 
au moins dc réduire 16 plus possible, 165 
«doubles impositions internationales», les 
régimes de retenue i la: source soient harmé- 
nisés de tells sorts — en particulicr - que la 
lretenue retrouve, dans tous les cas, son caraci 
téré de simple acompte vré‘cupérable. Si 'un 
systéme commun «d’avoir fi‘sCaI» était insti- 
tué, comptc tenu de son emit natural de dis— 
suasion de la fraude fiscale, la suppression des 
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DOCUMENTS 

retenues it la Source phurrait étre envisagée. 

4° —- Sur l’ehsemble des problémes souleve’s 
par cette harmonisation: 

fiMET LE VOBU: ‘ 

— que la Commission (165 Communautés 
économiques européenncs ‘reprenne l’étude 
de cette question en vuc d’élaborer une 
directive instituant des r‘égles communes en 
la matiére et reposant sur les principes Ci— 
dessus définis,

7 

— que les modalités de cette harmonisation, 
sur lesquclles 6116 se réservc dc se prononcer 
ultérieurement, soient défmies dc maniére é. 
éviter les‘ imperfections ouv les insufiisanccs 
actuellement reconnues. au systéme frangais 
dc «l’avoir fiscal», t 

— que notarnmentne scient pas reprises, Sur 
16 plan de la 'Communauté économique 
européenne, en raison dc leut ‘complexit'é ou 
de leur caractére discriminatoire, les dispo— 
sitions actueflement applicables en France 
et prévoyant: 
o la perception d’un «précompte» sur la 
fraction ‘des dividendés prélevés sur des 
bénéfices n’ayant pas supporté l’impé‘t sur les 
sociétés,

. 

o I’e'xdusiondu bé’néfice; de 1"avo'i1: fiscal dcs 
sociétés déficitaires ou de certaines personnes 
morales,

V 

o l’octroi de l’avoir fiscal aux seuls résidents 
et aux sefils (iividendes' d’origine nationals, 
L qu’en tout état (I: cause, 12 base de calcul 
de l’avoir fiscal permette, £1 terme, la suppres— 
sion totale de la r<<double imposition économi— 
que» des dividendes; 
— qu’enfin, 1'3. Commission des Communau- 
tés économiques européennes examine, dans 
le cadre des études pféparatoires 2‘1 ccttc 
directive, 1a possibflité d’harmoniser égale— 
mcnt les législations fiscales nationales au 
regard du régime d’imposition .des non— 
résidents des pays tiers.

-
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Bo'oks of the series “Afrika-Sfudien” 
Economics .

* 

edited by thé Ifo-lnstitute of Economic Research. Munich. 

Heinz-Ganter Geis 

DIE GELD- UND BANKSYSTEME DER STAATEN WESTAFRIKAS 
(The Monetary and Banking Systems of the Countries of West Africa) 

Afrika-Studien Nr. 20 

428 Seiten, 50 Tabell’en, 2 :Schaubilder und 1 Ubersichtskarte. Steifband, 
DM 54,—, US 8 13,50. 

‘

‘ 

A study of the present State of the West African monetary and banking systems 
—— including .the operational channels, agricultural and co-operative credits and 
all other institutions with banking functions — their development since World 
War II and their various problems. A comparative, critical analysis.The author is 
an assistant lecturer at the Institute for Banking and Credit Economy of the 
Free University of Berlin. 

Ernst-Josef Pauw 
DAS BANKWESEN IN OSTAFRIKA 
(Money and Banking in East Africa) Afrika-Studien Nr. 35 

2784 Seiten, 37 Tabellen im Text, 8 Tabellen im Anhang. Steifband. DM 44,—. 
US $11.——,.

' 

Presentation and analysis of the development, structure and functions of the 
East African banking system (Kenya. Tanzania, Uganda); critical discussion of 
recent‘banking policy. The author is a specialist in banking and financial affairs. 
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Write for comprehensive Prospectus
A WELT'FORUM VERLAG, 8 Mfinchen 19, Hubertusstrasse 22. 
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ANNOUNCEMENTS 

Internatignaie 
Steuarmchtsprechung 
Die Entscheidungen des Reichsfinanzhofs ~und Bundesfinanzhofs Zum Recht der deutschen 
Doppelbesteuerungsabkommen' 

Herausgegeben von 
Dr. jur. Rudolf Weber—Pas, LL. M. 
Rggieruggsdirektor im Bundesfinanz- 
rmmsterlum 
uriter Mitarbeit ~vc'm 
Friedrich-Karl Mittelstaedt 
Amtsrat im Bundesfinanzhof 

Aus dem‘ Vorwort des Herausgebers 
Die z'unehmendé Internationalisierung d'es 
Wir‘tschaftsleben's‘diirdl freizii‘gigen Export 
und Import von Kapital, Waren und. Lei: 
stungen ‘bedingt ein wachsendes Intere‘sse 
in- und ausl'alndischer Kreise am deutschen 
Aqficnsteuerrecht, dessen Matefie durd}. 
ein Weltweites Netz zweiseitiger Abkom— 
men zur Vermeidung der Doppelbestéue— 
rung stetig weiterentwickelt wird. In die- 
sem Zusammenhang ist die grfindliche 
Kenntnis der oberstgerid1tlid1en Abkom— 
mensreclxtsprechung vo_n entscheidender Be- 
deutung. Indessen fehlte es bi'sher an 
einem speziellen Nachschlagewerk, das 
die weitverstreuten Entscheidungen zum 
Steuervertragsredlt zusammenfafit und er- 
schlieBt. 

Das vorliegende Quellenwerk vereinigt 
die einsdlléigigen Erkenntnisse des Reichs- 
finanzhofs und des Bundesfinanzhofs nach 
dem Stande vom 1. August 1970. Bin weit‘ 

Carl Hcymanns Verlag KG 
Kéln . Berlin o Bonn - Mfinchen 

1970. 8°. 470 Seiten. Leinen DM 120,— 

aufgeffichertes Saéxregister sell in An- 
lehnugg an die authentisahen- Formulie- 
rungen den Ein§tieg in das ‘komplexe 
Ma'téridl' ‘unter mfiglickist vielen Aspekten 
uéréffnen. 
Leitsi‘tze und‘ Grfinde der héchstrichter- 
lichen Emschéidungen sind urtextgetreu 
und‘ grun'dsiitzlich‘ ‘ufi'gekfirzt v‘v‘iedergege- 
hep. Nu; ‘ganz vereinzelt Wurden Text—

’ 

téile weggelassen, die zum internationalen . 

Steuervertragsrecht keinen auch nut mittel— 
‘baren Bezug haben. A 

Die Rechtsprechu‘ng des Reichsflnanzhofs, 
die durch die rne‘uere Praxis des Bun- 
désfinanzhofs grundlegend fortentwickelt 
wurde, ist im wesentlichen vollst'alndig in 
der vorliegend'en Sammlung vertrcten. Die 
ilteren EIitsdleidungep, die ,,fortwerfen 
eine‘n Schatz formerfen hieflg“ (Rehbein), 
erscheinen fiir ein vertieftes Verst'alndnis 
der Rechtsentwicklung und des gegenw'alr- 
tigen Rechtszust’andes von bespnderem 
Interesse. ~ 
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DENNIS J. MAHAR*: 

THE FAILURES OF REVENUE SHARING IN BRAZIL AND SOME RECENT DEVELOPMENTS 
I. INTRODUCTION 

Through its Constitution of I946, Brazil 
enacted one of the mere comprehensive 
bodies of revenue-sharing arrangements 
among the federal nations of the world. 
Professor K.T. Cann, in 'a previous article in 
this journal, published the first account of 
this revenue-sharing system’s operation to 
appear, in the English language.JL Although 
admirably written, Professor Cann’s paper 
probably presented an overly optimistic 
assessment of the system’s actual workings. 
His main error was in utilizing budgetary 
data found in the official statistical annual as 
the basis for his analysis. InBrazil, as inmany 
other countries, budgetary data often bear 
only a slight resemblance 'to amount; 
actually collected and expended. By using 
budgetary data, Cann thus grossly over- 
estimated the real extent and irnpéct of 
intergovernmental transfers in Brazil, espe- 
ciallyduring the 1962—1966 period} 
The purpose of this paper is to‘present a brief 
reassessment of revenue sharing in Brazil to 
1966 and a description of its functioning 
since that date. Emphasis is on the con— 
stitutional provisions pertaining to the shar— 
ing of revenues firom the federal income and 
consumption (excise) taxes widm the nation’s 
county-like municfpz'os. These arrangements 
were potentially the most significant of the 
early revenue—sharing programs and prob- 
ably the most ill-conceived and implement- 
ed.2 Attention is also given to the schemes 
aimed alt transferring funds from the states to 
their respective municipios, although this 

topic was beyond the, scope of Cann’s paper. 
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Data utilized in the present paper are actual 
rather than budgetary sums and were 
obtained from Brazilian governmental a— 

gencies unless otherwise stated. 

‘11. REVENUE SHARING UNDER THE 
CONSTITUTION OF 1946 

Federal Revenue Sharing with the Municfpios 
The Brazilian municipal system was perhaps 
the greatest potential beneficiary of the 
fiscal provisions of the nation’s 1946 C01:- 
stitution.3 Besides gaining two new taxes (a 
tax on industries and professions and a stamp 
tax), the municipios were also tovreceive a 10 
per cent share of the income tax and a 12. per 
cent share of the “sole taxes” on fuels, 

electric energy and minerals from the 
federal government. The IO per' cent share of 
the federal income tax was to be distributed 
equally among the municipios, regardless of 
a particular municipio’s need, population, 
fiscal effort or land area—a completely 
irrational method at best. Since the income 
tax represented the second‘ most important 
source of federal revenue at the time (after 
excises), these shares certainly promised to be 
a large Windfall for many local govemments. 

*Assistant Professor of Economics at Pikeville 
College, Pikéville, Kentucky, USA. 
1. Kenneth T. Calm, “Federal Revenue Sharing 
in Brazil, 1946—1966,” Bulletin for International 
Fiscal Documentation, january, 1970, pp. 12-27. 
2. For a description of the other revenue—sharing 
arrangements see Cann, passim. 
3’. An historical account of intergovernmental 
fiscal relations in Brazil may be found in DJ. 
Mahar, “Fiscal Federalism in Brazil,” Ph. D. 
disSertation, University of Florida, I970. 
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BRAZIL: FAILURES OF REVENUE SHARING 

Valentim Bougas, a noted Brazilian financial 
expert, referred to this revenue—sharing 
arrangement as “the most municipalist of the 
constitutional measures.”L 
Through Constitutional. Amendment 5, 
enacted in I961, the municipal system had its 
share of the income tax raised to I5 per cent 
and was also awarded 9. IO per cent share of 
the federal consumption tax. The share of 
the consumption tax Was also to be divided 
equally among the municipios and was to be 
given with “no strings attached” (50 per cent 
of the income tax quota was to be applied to 
“benefits of a rural nature”). Since excises 
were by far the largest source of federal tax 
revenue in 196I (comprising over 40 per cent 
of the total), this amendment ostensibly 
demonstrated an increasing federal interest in 
strengthening local g0vernment. Some even 
referred to 1961 as the “high mark of 
municipal independence.”5 
The potential impact of the combined 
federal income and excise tax shares cannot 
be overemphasized. Had they been duly paid 
in 1962, they would have augmented 
municipal tax revenues by over 100 per cent. 
Certain mitigating circumstances, to be 
discussed below, prevented this from happen- 
mg. 

The 1948-1959 period . 

Some benefits undoubtedly did accrue to the 
municipios during the first twelve years the 
revenue-sharing provisions of the Constitu— 
tion of 1946 were in effect. The abuses and 
deficiencies which appeared in this period, 
however, foreshadowed the eventual‘ collap— 
se of these programs in the early and mid- 
1960’s; For this reason, it is useful to briefly 
review the operation of federal revenue 
sharing between 1948 and 1959. 
Once put into effect in I948, the benefits of 
the income tax quotas were primarily con- 
centrated in the small municipios of the 
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interior (capital cities were exempted from 
the share) and acted to redistribute income 
amassed in the industrial centers of the 
South and East.6 Many Small municipios 
with budgetary receipts of less than 20 
thousand cruzez‘ros were due a federal income 
tax quota of 250 thousand cruzeiros in 1949. 
In fact, over 800 municipios (more than half 
the total number in 1947) bid budgetary 
receipts totaling less than the income ,tax 

quota in that year.7 Since the total share of 
federal income tax collections to be distribu— 
ted in 1949 (about 478 million cruzeiros) 
represented almost 40 per cent of total 
municipal tax revenues, the potential impact 
on. local public activity was obviously great. 
In the decade following the implementation 
of this scheme, the total share due the munic- 
ipal system naturally grew in absolute terms, 
from 420 million cruzeiros in 1948 to 3 
billion cruzeiros in 19 59.8 The quota per 
municipio also rose during the same period, 
but at a much Slower rate, increasing from 
the 250 thousand cruzeiros in 1949 to over I 
million cruzeiros in 19 59.9 In relative terms, 
the total share of the federal income tax 
varied between 34. per cent (in 1950) and 56 
per cent (in 1954) of total local revenues from 
taxes and fees.10 Due to such factors as price

. 

inflation and the proliferation of municipios 
(no doubt encouraged by thé“equa1—shares” 
formula for distributing the revenue shares), 

4. Valentim F. Bougas, “Os Municipios e a 
Discriminagfio dc Rendas,” Revista de Finangas 
Pfiblz’cas, Setembro, 1952, p. 6. 
5. Frank P.. Sherwood, Institutionalizing rthe 
Grass Roots in Brazil, Chandler Publishing Co., 
San Francisco, 1957, p. 41. 
6. Cann,pp.24—26. 
7. Bougas, p. 6. ' 

8. “States and Municipalities ——Their Share of the 
Union’s Tax Revenue,” Conjuntura Economica, 
international 6d,, December, 1960, p. 48. 
9. Revista de Finangas Pfiblicas, Set.—Out., p. 2. 
10’. “States and Municipalities,” p. 49. 
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however, the sharing of federal income taxes 
never had the intended impact on local 
government. By 1959, each municipio. was 
due an income tax quota which was about 
25. per cent smaller in real terms than the 
quota in ‘1949.11 These figures, moreover, 
conceal the fact that in many years the federal 
government was tardy in making payments 
and in some years made partial or no pay- 
ments at all.12 

The 196o—I966 period 
The early 1960’s were years of political and 
economic turmoil in Brazil. Between 1960 
and 1964, the country was governed by three 
presidents,'inflation spiraled out of control 
and the cconomy stagnated.13 The defi— 
ciencies of the system of distributing federal 
income tax shares revealed in the 1948—1959 
period also worsened during these years.”1 
Without a doubt, the most adverse char— 
acteristic of federal revenue sharing in this 
period was the flagrant nonpayment of thé 
full quotas, although inflation and municipal 
proliferation still actively eroded the value of 
the shares actually paid. Since the funds to be 
distributed to the municipios were consider- 
ed regular budgetary items, budget cuts, and/ 
or alterations in budgetary priorities were 
reflected in rather Wide divergencies between 
revenue shares authorized and actually 
disbursed. Moreover, the criterion for 
obtaining an individual quota was often the 
political influence of the local government 
officials.15 

As can be- noted in Table I, the federal 
government’s record of paying the shares 
due the municipios from the income and 
eXcise taXes became very poor after 1961. 
Although large authorizations of funds were 
made, only a relatively small fraction of these 
aniounts actually reached the local govern— 
ments. The funds authorized but not paid 
were credited to “restos a pagar” (balances to 
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be paid) accounts. Some of these authoriza- 
tions were actually paid at later dates, but 
only after inflation had severely diminished 
their real valuefi”3 For example, the share 
paid to the muhjcipios in I965 was a partial 
fulfilment of the obligations incurred in 
1964; the quota paid in 1966 was comprised 
of obligations incurred in 1964 and 1965. The 
shares from the income and excise taxes due 
in 1966 Were still only 60 per cent paid by 
the end of 1968.17 ‘ 

Mainly as a result of this dismal record of 
payment, the intergovernmental transfers- 
flowing from the federal government to the 
municipios never reached the proportions 
implied in the'Cann article. Table 2. contains 
a comparison of the federal revenue shares as 
a portion of total municipio income using 
actual data and budgetary data. The dif— 
ferences in the findings are striking, especially 
during the I962—I966 perio'd. Whereas 
Cann’s percentages Show a distinct jump 
upward after 196x, the computations using 
actual data do not respond in the same man- 
ner. The explanation of this fact is that the 

II. “States and Mmficipalities,” p. 50. 
12. Cam, p. 2.4. , 

I 3 . For more detail on the political and economic 
situation during this period see Thomas E. 
Skidniorc, Politics in Brazil, 1930—1964: An 
Experiment in Democracy, Oxford University 
Presg New York, 1967, pp. 187—302. 
14. As noted previously, the share of the income 
tax distributed to the municipios was raised to 15 
per cent in 1961 by a constitutional amendment. 
Through the same legislation, they were also to 
begin receiving a IO per cent share of the lucra-s 
tive federal excises. 
15. J. Teixeira Machado, In, “Fm de Partici- 
pagio dos Municipios e o Contréle do Tribunal 
de Contas,” Revista de Administragfio Municipal, 
Jan.-F'ev., 1968, p. 33. 
16. The per municipio quota of the incOme and 
excise taxes paidin 1966' was only slightly larger 
in real terms than the quota paid in 1962.. 
17. Midstry of Planning and Ministry of Finan— 
ce, unpublished;
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TABLE I 

Shares from Federal Income and Excise Taxes (1 ) paid to the Municz’pios, 1960-1966 (NCr $1,000) 

Actual Disbursements 
Total 

Year Authorized During , , 

12/A 
(A) Year Total 

Authorized Belated (B) 

1960 3,186 3,146 —— 3,146 99 
1961 4,638 4,465 —— 4,465 96 
1962. 30,006 9,040 —— 9,040 30 
9163 24,827 11,529 —- II,529 46 
I964 37,759 

_ 

— - — — 
' 1965 178,900 — 32,834 32,334 18 
1966 160,360 —— 73,377 73,377 46 

(I) Shares from federal excise taxes were authorized beginning in 1962. 

Source: Ministry of Planning and Ministry of Finance, unpublished. 

TABLE 2 

Federal Revenue Shares as a Portion of Total Municipio Income, 1960—1966 (1) (per cent) 

Actuail Data Budgetary Data 
Year (A) v (B) 

1960 13 I9 
1961 I 5 I 8 
I962 I7 53 
1963 I I4. 5 I 
I964 7 42 
1965 22 60 
1966 19 48 

(I) Including shares from federal “sole taxgs”. 

Source: Column (A) Ministry of Planning and Ministry of Finance, unpublished; data on total munici— 
pio shares_ of “sole taxes” and total municipio income may be obtained from the present author upon 
request. Column (B) K.T. Cann, “Federal Revenue Sharingin Brazil, 1946-1966,” p. 21. 
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greatly expanded flow of funds to the 
municipios expected after the promulgation 
of Amendment 5 did not materialize in 
practice. Although the 18.5 thousand (new) 
cruzeiro per municipio quota18 (approxima— 
tely U.S. $8,500 at the official exchange 
rate) distributed in 1966 might have pro— 
duced positive effects on public activity in 
some small rural municipios, it would‘ be an 
exaggeration to state that these funds 
appreciably strengthened Brazilian municipal 
government as a whole. 

State Revenue Sharing with the Municipz’os 
Another revenuehsharing device in the 1946 
Constitution concerned transfers from the 
states to the municipios. According to 
Article 2.0 of that document, the states were 
to return 30 per cent of the excess of their 
tax receipts (excluding export duties) in a 
particular mmficipio over the total income 
(“of any nature”) of that municipio. The 
capitals of states were to be excluded from 
this quota because it was felt that they had 
greater fiscal capacities and usually received 
a large share of the benefits of economic 
progress in the other cities of the state. In 
addition, it was hoped that the exclusion of 
state capitals from thé share would tend to _ 

promote “urban decentralization.”19 
The potential problems of implementing 
Article 2.0 were recognized soon after it went 
into effect. First, the 30 per cent share was 
thought by some to be insufficient to prevent 
state encroachment on the local tax bases 
since the states would always retain the 
Other 70 per cent. Setondly, the term “local 
receipts of any nature” was not precise in 
meaning; the legal interprctation of this 
phrase would be an important determinant 
of the amounts actually due the municipios. 
Finally, the states, 1)? their authorify to 
supervise Article 20, became interested 
pautties.20 
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In an apparent effort to smooth the im- 
plementation of Article 20, the states were 
allowed a ten-year grace period. Through 
1965, however, eighteen states (of the twen— 
ty—two total) and all the territories had not 
paid any of the money due their .respective 
municipios.21 Article 20, like the federal 
programs of sharing income and excise tax 
collections, became an ineffective means of 
transferring funds to the municipios pri— 
marily because payments were never made 
in the prescribed amounts. 

III. RECENT DEVELOPMENTS 

Brazil enacted a constitutional amendment 
in 1965 and a new tax code in the following 
year which substantially altered its entire 
revenue structure.22 These reforms, sub- 
sequently-embodied virtually intact in the 
national Constitution of 1967, served to 
create new taxes, abolish and/or modify 
existing taxes and establish a new system of 
intergovernmental transfers. The former 
method of distributing shares frOm federal. 
income and excise taxes was eliminated as 
was the provision calling for the sharing of 
state excess receipts with their murficipios 

18. One “new” cruzeiro equals one thousand 
“old” cruzeiros. 
19. Carlos Alberto A. de C. Pinto, “O Artigo 20 
da Constituigio Federal e as Capitais,” Revista de 
Administragfio Municipal, Set-Out, 1965, pp, 
329-30. 
20. Bougas, p. 7. 
2L Wolfgran Junqueira Feneira, “Aspectos 
Negativos da Reforms. Tributéria,” Revista de 
Administragfio Municipal, Nov..—Dez., 1965, p. 43. 
22. Brazil, Constitution of 1946, amendment :8 
(December, ‘ 

1965) and Law 5172 (October, 
1966), respectively. For a more detailed‘study of 
this legislation see D.]'.Mahar and H.H.Him'ichs, 
“The Brazilian Tax Reforms of 1966: Some 
Causes and Effects,” ,in Political and Economic 
Development in Brazil, ed. by W.G. Tyler and 
HJ. Rosenbaum, Praeger, New York, 1971.
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(Article 2.0). The system of sharing proceeds 
from the federal “sole taxes”, however, was 
retained essentially in its previous form. 

The Sharing of Federal Income and Excise Taxes 
One of the major innovations of the recent 
Brazilian tax reforms was the inauguration of 
a new method of sharing federal income and 
excise tax collections. Beginning in 1967, I4. 

per cent of the proceeds ficom each of these 
taxes was to be deposited in “Participation 
Funds” (Fundos de Participagfio.)23 For the 
first time, income and excise taxes were to be 
distributed to both the municipios and the 
states. To this end, a State Participation Fund 
(FPE) and 3. Municipal Participation Fund 

were created. The total share from 
the income and excise taxes was to be divided 
equally between the two funds. 
In contrast to the previous method of 
allocating individual shares fitom these taxes, 
the quotas were not included as regular items 
in the federal budget and were to be trans— 
ferred automatically by the Bank of Brazil at 
monthly‘ intervals. This attribute of the 
Participation Funds reduced the chances for 
political interference and allowed a greater 
degree of financial planning by the recipient 
governments. The only “string attached” 
was that the recipient governments were to 
earmark at least 50 per cent of their revenue 
quotas for capital expenditures} This qual- 
ification did not seem .to be an undue 
infringement upon state and local autonomy 
since the term “capital expenditures” was 
broadly interpreted (through Law 4320) to 
include real investment (public works, 
equipment and installations, eta), financial 
investment (property acquisition, purchase of 
corporate securities, etc.) and capital trans— 
fe_rs (public debt amortization, subsidies to 
public works, etc.)24 
Another major innovation of the Participa- 
tion Funds was the abrogation of the “equal- 
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shares” formula for distributing quotas 
among individual states and municipios. 
With respect to the FPE, the size of individ- 
Ual quotas was to be in proportion to the 
land area and population, and inver'sely 

related to the per capita income, of the 
particular state. The FPM was to be distrib— 
uted to the state capitals (10 per cent of the 
total) and to the municipios of the interior 
(90 per cent of the total) under different 
criteria. The shares to the capital cities were 
to be in proportion to their population and 
in inverse relation to the per capita income of 
the state; the interior municipios were to 
receive their shares based on a population 
factor alone. These new methods of distrib- 
uting individual shares eliminated some of 
the déficiencies of the 01d “equal-shares” 
fOrmula. The fiscal incentive for municipios 
to subdivide was removed and there was 
assurance of a redistribution of funds from 
the richer to poorer regions of‘the country. 

State‘Revenue Sharing with the Munict’pios 
In addition to altering the system of intep 
governmental transfers from the federal 
level to the states and municipios, the tax 
reforms also revamped the state-municipio 
fiscal relationship; Prior to 1967, the only 
formal program of revenue transfers be— 
tween the states and their municipios had 
been the largely ignored; directives. of 
Article 2.0. After the tax reforms, hoWever, 
the municipios began receiving a 20 per cent 
share of-apew state value added tax (Impé'sto 

23. Changed to 20 per cent in 1968 and to 12 per 
cent in 1969.

‘ 

24. Subsequent legislation, e.g., Ato Comple— 
mentar 40 (December, 1968) has increased 
federal control eve]: how these funds may be 
spent by the recipient governments. The release 
of individual revenue quotas is no longer auto- 
matic and is contingent upon the presentation of 
federafly—approVed expenditure programs and 
matching funds. 
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sabre Cir‘c’ulagfiode Mercadorias or ICM);25 The 
distribtion of the ‘ICM was to be automatic 
and almost instantaneous with the size of the 
individual ‘quotas- being based on origin 
criteria. Furthermore, the municipios wére 
to have complete control over the applica— 
tion of these funds. Although the munici— 
piOs’ 'most important source of tax revenue 
(the tax on industries and professions) was 
abolished by the tax reforms, the transfers 
from the highly productive ICM more than- 
compensated for this loss. 

The Post—1967 System in Pfactz'ce 
There have been Several major effects of the 
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post—1967 revenue-sharing arrangements, the 
mOSt notable being the greatly increased flow 
of intergovernmental transfers. As illustrated 
in Table 3, the municipios were the primary 
recipients of these funds, increasing their 
proceeds from revenue transfers over five- 
fold in real terms between 1966 and 1969. 
Due to the impact of these transfers, 'the” 
municipios’ total incOme also experienced 
marked growth in these years. The statesvalso 
enjoyed an increase in the inflow of tfansfcrs 
during this period, but to a much lesser 
degree; than did the municipios.

' A second major eEect has been a growth in 
the fiscal dependence of the mQJfiCipiOS.26 

TABLE 3 

Indexes of Total Income and Revenue- Transfers to the States and Municz'pios, in Real Terms? 
11960—1969 (1960:100) 

States Municipios 

Total Total- 
Year Income Transfers Income Transférs 

1960 100 I00 ICC) 100 
196 I 104 I 3 5 98 1 I7 
1962. 112 133 no I35, 
I963 108 I43 106 119 
I964 133 165 I49 75 
I965 I45 287 I37 274 
I966 I55 253 I75 307 
I967 I70 -297 249 1403 
1968 200 ' 48 5 314 1746 
1969 209‘ 454 307 I645 

Source: Ministry of Flaming, unpublished. 

25. It had been originally intended that the 
municipios Would themselves levy a supplement 
to the state ICM, but this was abandoned in 
faVOr of the present system of revenue sharing. 
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26. In the 1967-1969 period, the states received 
less than 15 per cent of their total income from 
federal revenue shares, although the effect of 
quotas from the FPE 'Was quite noteWorthy in 
certain states (see below). 

' ‘
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Whereas in 1966 the municipios were 
collecting over 80 per cent of their total 
income from local sources, this portion had 
fallen to less than 30 per cent by 1969 (see 
Tables 2 and 4). By far, the most important 
transfer to the municipios has been the share 
from the state value added tax which by I969 
accounted for over one—half of total munici— 
pal incéme. Due to the criteria for distribut— 
ing shares from this tax, however, the 
benefits have been concentrated in the 
capital cities and/or more prosperous regions 
of the country. 
The third major effect of the post—1967 
revenue-sharing arrangements has been the 
regional redistribution of public 'monies 
through the state and municipal Participation 
Funds. In contrast to the operation of the 
ICM, shares from the FPE and FPM have 

been more important to governments in the 
poorer regions of the country. On the 
whole, the relatively underdeveloped north? 
em, northeastern and central—western regions 
have tended to be the net recipients of these 
resources While the relatively affluent 
southern and eastern regions have tended to 
be the net contributors. ‘In 1968, for example, 
shares from the PPE as a portion of total 
state income ranged from 65 per cent in the 
northeastern state of Maranhio to .6 per 
cent in the southern state of $50 Paulo. The 
capital cities of these two states (Teresina and 
Site Paulo respectively) also exhibited widely 
divergent levels of dependence upon shares 
from the PPM. While Teresina obtained al— 
most threefourths of its total revenue from the 
PPM, the city of 850 Paulo received less than 
I per cent of its income from this source.27 

TABLE 4 

Revenue Shares as a Portion of Total Municfpio Income, 1967—1969 (per cent) 

Transfers From: I967 1968 (I) 1969 (I) 

1. PPM (federal) II 21 12 
II. “Sole Taxes” (federal) 3 4 5 

III. ICM (state) 5: 49 54 
IV. Total Transfers (I+II+III) 65 74 71 

(I) Partially estimated. 

V. SUMMARY AND CONCLUSIONS 

In the federal nations of the world, revenue 
sharing has often been considered a panacea 
for the inevitable problems of fiscal ad— 
justment. Australia, Canada, Switzerland, 
India and others have engaged in such 
programs for many years and it now seems 
likely that the United States Will soon follow 

Source: Ministry of Plamfing, unpublished. 

their precedents. While many of these 
countries have achieved successes in their 
revenue-sharing programs, there are others 
in which the results have been somewhat 
disappointing. Brazil, a country which has 
had a formal system of revenue sharing for 
over two decades has, until recently, fallen 
into this latter category. 
Revenue sharing in Brazil during the 194.6- 

27. Ministry of Planning, unpublished. 
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1966 period failed to redress the country’s 
problems of horizontal and vertical ‘fi‘scal 

imbalance mainly because of poorly-con— 
ceived methods of distributing shares and the 
lack of a determined efi'ort by the federal 
government and the states to financially 
vitalize the nation’s municipal system. This 
latter shortcoming was most clearly revealed 
by the partial or complete nonpayment of 
income and excise tax shares which began in 
the late 1940’s and worsened hi the 1960’s. 
The rampant inflation and municipal pro— 
liferation which eroded the value of the 
shares that were paid only tended to aggra— 
vate a basically untenable situation. 
It would be erroneous, however, to label the 
Brazilian revenue-sharing experience be- 
tween I946 and 1966 a total failure. Sub— 
stantial sums were transferred to the states 
and municipios through the sharing of the ‘ 

federal “sole taxes” on fuels,- ‘electricity and 
minerals. In contrast to Article 20 and the 
provisions pertaining to the sharing of 
federal income and excise taxes, the quotas 
from th: “sole taxes” were apparently paid 
promptly and in full; A likely reason for this 
difl‘erence is the fact that the “sole taxes” 
were not regular items in the federal budget 
and were less subject to indiscriminate cuts. 
The proceeds from these shares, however, 
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were-earmarked for highways and electrifica— 
tion thus reducing their value for satisfying 
the particular needs of individual states and 
municipios. Furthermore, their distribution 
was made according to origin criteria and 
hence did little to promote a greater degree 
of regional fiscal balance; The quotas from 
the federal income and excise taxes, which 
could have helped remedy this situation, 
were never forthcoming in large enough 
amounts. . 

It would seem that Brazil’s system of revenue 
sharing has undergone a great deal of im- 
pr0vement since 1966; The states and 
municipios have actually been receiving 
unprecedented sums from higher levels of 
government and through far more rational 
methods of distribution.‘A potential draw— 
back of the present system, however, may be 
the growing fiscal dependefice of the lower 
levels of government. This factor will be 
especially important to those states and 
municipios receiving a large portion of their 
total income from the Participation Funds, 
since the application of these resources has 
become increasingly supervised by the 
federal government. Hopefully, the growing 
authority of the federal government will be 
used for the benefit of the states and munici- 
pios rather than to their detriment.
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Reply to Professor Mahar’s article 

Professor Mahar has made an important 
contribution to the literature or; Brazilian 
revenue sharing by showing that actual 
transfers Were often less than amounts 
budgeted by federal authorities, or amounts 
that should have been transferred in accord— 
ance with constitutional sharing formulae. I 

envy Dr. Mahar’s abih'ty to gain access to 
ofiicial, unpublished data which was un- 
available to me when I was researching in 
Brazil. I am also happy to see his account of 
post—1966 developments. 
In defense of my analysis it should be pointed 
Out that I was not attempting to deceive or 
be “overly optimistic”, althoughl confess to 
being a Brazilophfle. Specific mention was 
made of the lack of reliable data, and I 

thought it was clear that I was estimating 
. maximum possible transfers on the basis of 
actual receipts per tax instrument and sharing 
criteria set forth in public law. The footnote 
at the bottom of Table I stated that “the 

amounts shown should be considered maxi- 
ma per annum rather than actual money 
amounts transferred.” I knew that transfers 
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were often not made in full or delayed, but I 

could not accurately quantify that phenome— 
non at the time. 
Finally, there are several observations I 

would like to make about Professor Mahar’s 
paper: 
I. Local government- shared in 10% of the 

revenues from the tax on electric energy, 
not 12%. 

2. No mention was made of sharing the 
proceeds of the rural land tax which 
became a federal taxinstrumcnt in 1964. 

3. Analysis of mine in the article and 
elsewhere1 shows that under lore—1966 
revenue sharing criteria, income and 
consumption tax transfers did tend to 
redistribute income in favor of the poorer 
regions of the country at the expense of 
8:710 Paulo, Guanabara, Rio de Ianeiro, 
and Rio Grande do Sul. 

I. Kenneth T. Cann, ”Inter—Governmenta1 Re— 
venue Transfers in Brazilian Municipal Finance,” 
Research Paper 3 I, Land Tenure Center, Univer- 
sity of Wisconsin, 1968. 

KENNETH T. CANN, 
Head Department of Economics 
WesternEKentucky University 
Bowling Green, Kentucky 42101 
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DR. WALTER STUDER, BASEL: * 1 

UBER DAS VERSTANDIGUNGSVERFAHREN IN DOPPELBESTEUERUNGSABKOMMEN 
I. NOTWENDIGKEIT DES VERSTANDI— 

GUNGSVERFAHRENS 

Aus der Technik des Doppelbesteuerungs- 
rechts, ergibt sich folgendes: 

I. Zuteilungsnormen 
Regclungen zur Vermeidung der Dop- 
pelbesteuerung miissen stets auf die cine Oder 
andere Weise die Besteuerungsrechte der be— 
teiligten Gemeinwesen Oder Staaten gegen— 
einander abgrenzen. Dies geschah zuniichst 
auch im internationalen Verhiiltnis da— 
durch, dass dcrjenige Staat bestimmt wur— 
de, der an einen besonders umschrieb‘e— 
nen Tatbestand ein Steuerrechtsverhiflt— 
nis anknfipfen durfte. Dem andem Staat 
war es verwehrt, den gleichen Tatbestand zu 
benfitzen, um seinerseits hieran ein Steuer— 
rechtsverhiiltnis anzuschh'essen. Man spricht 
hiebei von der sog. Béfreiungsmcthode (vgl. 
Musterabkommen OECD Art. 23A sowie 
Biihler Othmar, Prinzipien des internationa— 
len Steuerrechts, S. 193 ff); Die weitere, 
hauptséichlich im Anschluss an das amerika— 
nische Recht aufgekommene Methode ist die 
sog. Anrechnungsmethode (vgl. Musterab- 
kommen OECD Art. 23 B). Sic unterscheidet 
sich von der Befreiungsmethode dadurch, 
dass zunéichst nach dem internen Recht eines 
jeden Staates jeder crhebliche Sachverhalt ein 
Steuerrechtsverhfiltlfis begrfindet, dass da— 
nach (sog. weltenweites Einkommen, wie es 
Bfihler a.a.O. S. 194 nennt) der gesamte 
Steuerbetrag festgesetzt Wird, dass abet nach- 
tréiglich der weniger berechtigte Staat die 
entstandene Doppelbelastung ausgleichen 
muss. Er tut dies, indem er die Steuer des bes- 
ser berechtigten Staates an seine eigene Steuer 
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amechllet, freilich nur bis zur Héihe der eige- 
nen Steuer auf den in Frage kommenden Ob— 
j ekten. Bei beiden Methoderi sind Umschrei— 
bungen ffir diejenigen Tatbcsté’nde niitig, die 
es erlauben, den’besser berechtigten Staat zu 
bezeichnen. Man spricht in diesem Zusam— 
menhang von Zuteilungsnormen. Zu ihnen 
gehéiren zum Beispiel die Vorschriften fiber 
die Besteuerung am Ort der gelegenen Sachs, 
am Ort des Geschéiftsbetriebes and am Ar— 
beitsort sowie die Vorschriften mit Bezug 
auf einzehle Arten des Einkommens Wie zum 
Beispiel der Dividenden und Zinsen, der 
Lizenzgebiihren, der Aufsichtsrats— und der 
Vervvaltungsratsentschéidigungen, der Gagen 
und Honorare fiir Kiinstler und Sportler, den 
Ruhcgehéilter, der Praktikantenléhne etc. 
Meist bestehen nicht nur einzelne solcher Zu- 
teilungen‘ ffir bestimmte Arten von Einkom— 
men und‘ Verméigen, sondern die Abkom— 
men erheben Anspruch darauf, j ede Doppel— 
besteuerung auszuschliessen, indem sie cine 
sog. generefle Ankniipfung statuieren. Was 
nicht besonders zugeteilt ist, soll Anlass zur 
Besteuerung am Wohnsitz geben (Vgl. Art. 
21 des Musterabkommens OECD).Bei Ab- 

* Dieser Vortrag Wird zugleich im ,,Bulletin for 
International Fiscal Documentation“ und in der 
,,Steuerrevue“, Bern, veréfienflicht. 
Dr. Walter Studer ist Privatdozent an der Uni- 
versitéit Basel, Steuerverwalter des Kantons Basel— 
Stadt. 
I. Vortrag, gehalten anliisslich des internationalen 
Steuersemjnars in St. Moritz am I3. Januar I971 — Das Referat beriicksichtigt nut die Beziehun- 
gen zwischen Staa'ten, die nicht durch cine Wirt- 
schafts—Gemeinschaft mit einander verbunden 
sind, was zu einem weiteren Ausbau des Verfah- 
rens ffihren kann (vgl. 23. die Vorschléige im 
Rahmen der EWG) .
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kommen mit dieser allgemeinen Zuteilungs— 
regel verstésst jede tatséichliche Doppelbe- 
steuerung gegen den Sinn und Geist des Ab- 
kommens. Eine Ausnahme besteht nur, wenn 
in einzelnen Fallen die Doppelbestéuerung 
ausdrficklich vorbehalten ist, wie dies z.B. 
im Abkommen zwischen der Schweiz und 
Deutschland‘ mit Bezug auf die Dividenden 
der Fall war (vgl. Art. 5, Abs. 2, des Abkom— 
mens vom I5. Juli 1931, wonacha die Be— 
steuerung von inléindischen Kapitalertréigen 
im Abzugswege gegeniiber dem Prinzip die- 
ser Besteuerung solcher Ertréige am Wohn— 
sitz vorbehalten war). ‘ 

ce dicser Zuteflungsregeln kann Anlass zu 
verschiedenen Auslegungen geben. Zwar 
kénnen Schwierigkeiten auf diesem Gebietc 
weitgehend behoben werden, wenn sich die 
Vertragspartner auf cine sorgf’a'ltige Um— 
schreibung dieser Begrifie einigen. Dies ist 
heute z.B. der Fall ffir den Begrif (161: Be— 
triebsstiitte, wie er in Art. 5 (163 OECD—Ent— 
wurfs enthalten ist. Dennoch kénnen abet 
immer Wieder Schwierigkeiten auftauChen. 
Zum Teil sind diese grundséit'zlicher Natur, 
zum Teil liegt es an der Wfirdigung des 
Sachverhalts und dessen richtiger Subsum— 
tion. In vielen Fallen ist bewusst darauf Ver— 
zichtet, das Abkommen mit Ergiinzungen 
ffir- die Auslegung einzslner solcher Zutei— 
lungsnormen zu belastcn; Dies triift zum_ 
Beispiel zu ffir die Umschreibung des Ein— 
kommens aus unbeweglichem Vermb'gen. 
Unter den ,,a11gemeinen Definitionen“ wie 
sie den neueren Doppelbesteuerfingsabkom— 
men vorangestellt sind (vgl. Mustcrabkom— 
men OECD Art. 3), findet sich keine n'aihere 
Erkléirung dieses Begriffcs. Hingegen ordnet 
die Bestimmung fiber das unbewegliche Ver— 
mégen (vgl. Musterabkommen OECD Art. 
6) regelmfis‘sig an, dass der Ausdruck ,,unbe— 
wegliches Vermégen“ nach dem Recht des 
Vertragsstaateé zu bestimmen sei, in dem das 
Verméigcn liegt. Ffir eigentliche Grund— 
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stiicke bietet die Anwendung dieser Regel 
keine Schwierigkeiten; denn deren Besteue— 
rungsort ergibt sich ohne weiteres dutch die 
Lage des Grundstficks. Gerade in den Zwei- 
felsf'alflen abet funktiom'ert die aufgestellte 

Regel nicht, denn es handelt sich dabei um 
einen sog. Qualifikationskonflikt, der sich 

vor der Zuteilung stellt. Der cine Staat bee 
hauptet, dass es sich um bewegliches Vermii— 
gen handle, dass der andere Staat zu Unrecht 
disses bewegliche Vermégen wie unbeweg— 
liches Vermégen behandle und deshalb das 
Abkommcn verletze. Gerade das ist aber die 
Streitfrage. Eine Hilfe béte diese- Art def 
Umschreibung der Zuteilungsnorm nut, 

wenn feststiinde, dass immer derjenige Staat 
im Recht sci, der fiir sich beansprucht, dass 
ein Vermégenswert Oder Objekt mit einem 
in seinem Gebiet gelegenen Grundstiick in 
irgend einer Weise verbunden sci. Diese Aus— 
legung ginge aber wohl zu weit. Immerhin 
gelten Schifl'e und Luftfahrzeuge nicht als 

unbewegliches Vermégen (MusteraBkom— 
men OECD, Art. 6, Abs. 2). 

2. Qualifikationsfiagen 
Die eigentliche Queue von Schwierigkeiten 
bei der Auslegung von Doppelbesteuerungs— 
abkommen bieten die sog. Qualifikations— 
konflikte. Diese Qualifikationskonflikte las— 
sen sich in zwei grosse Gruppen einteilen: 
Zunichst in solche, die sich var der Zuteilung 
stellen, sodass von der Lésung des Konflikts 
der Steuerort abhingt, 11nd ferner in solche, 
die sich nach‘ der Zuteilung stellen, wobei vor 
allem an die sog. quantitative Abgrenzung zu 
denken ist. Diese Konflikte sind in allen 

Doppelbesteuerungsnormen verborgen und 
kénnen sich bei irgend welcher Gelcgenheit 
stellen (sog. latente Konflikte, von denen 
auch im intemationalen Privatrecht die Rede 
ist, vgl. Lewald, Régles générales des con— 
flicts dé lois, Basel 1941, 8.2). Die schweizeri— 
sche interkantonale Doppelbesteuerungs— 
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praxis ist hieffir'ein sprechendes Beispiel. Nur 
besteht im interkantonalen Doppelbesteue— 
rungsrecht ein Bundesgerichtshof, der diese 
Konflikte souverfin Hist, wéihrend dieser 
fibergeordnete Gerichtshof im internationa— 
len Steuerrecht fehlt. Die Qualifikationskon— 
flikte, die sich im interkantonalen Doppelbei 
steuerungsrecht gestellt haben, verteilen sich 
auf alle Ausserungen d‘es 'St‘euerrechtsver— 
héiltn‘iss‘es: cine Frage mit Bezug auf die 
subjektive Seite steflt sich zum Beispiel, ob 
cine juristische Person als solche anerkannt 
Werden kénne Oder ob auf die dahinter ste- 
hende Person zurii‘ckzug'reifen sci (z.B. auf 
den ‘Stifter statt ‘auf die Stiftung; BGE 59 I 
2.83; 64 I 402; 76 I 9). Die objektive Seite des 
Steuerrechtsverhéiltnisses betreffen Qualifika— 
t'ionen fiber den Charakter eiher Steuer (z.B. 
Behandlung des deutschen Lastenausgleichs), 
fiber die Besteuerung des Nutzniessungsver— 
m6gens (die z.B~. im Doppelbesteu’erungsab— 
kommm mit Deutschland nicht geregelt ist), 
fiber die Schon besprochene Unterscheidung 
zwischenrbeweglichem und unbeweglichem 
Vérmégen Oder auch etwa fiber die Unter— 
scheidung zwischen Lohn und' besondern 
Vergiitungen, die einem Mitglied des Ver- 
Waltungs— od6r Aufsichtsrates einer Aktien— 
'gesellschaft ausbezahlt warden. Qualifika— 
tionen mit Bezug auf die zeitlichen Grund- 
hgen diirften vor allem bei der Anrech— 
n‘ungsmethode cine R0116 spielen. Ie nach 
dem Entscheid fiber solche Fragen ist ent— 
v'veder der cine Oder andere Staat zur Be— 
steue’rung zustéindig ode‘r amechnungspflich— 
tig, Oder cs sind andere Normen eines Dop— 
p’elbesteuerungsabkommens anvvendbar (z.B. 
Wenn die Bezfige aus einer ausléindischen 
A.G. den Charakter von Gewinnungskosten 
dieser ausléindischen A.G. haben, liegt fiir'den 
inliindischen Aktioniir normaler Ertrag vor, 
der nach der Bestimmung fiber die Betriebs— 
stitte zu erfassen‘ ist, wenn aber diese Bezfige 
ganz oder teilweise als Vorwegnahme von 
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Gewinnen betrachtet werden, so haben sie 
den Charakter von verdeckten Gewinnaus— 
schiittungen, ffir die der Dividendenartikel 
in Betracht kommt). Diese Unterscheidun— 
gen fiihren in 9.116 Veréistelungen eines Sach- 
Verhalts und kénnen unvermutet und nicht 
voraussehbar auftreten. Dies war der Haupt— 
grund dafiir, dass bis jetztBemiihungen um 
cine Kodifikation des schweizerischen inter— 
kantonalen Doppelbesteuerungsr‘echtes' ohne 
Erfolg ‘gebfieben sind. Es liesse sich wohl cine 
Regelung ihnlich Wie in den ihternationalen 
Doppelbesteuerungsabkommen schaffen, a— 
bet damit wiren eben die zahlreichen Quali— 
fikationskonflikte, die immer Wieder neu 
auftreten, nicht gelést und miissten dennoch 
der Entscheidpraxis des schweizerischen 
Bundesgerichtes vorbehalten bleiben. 
Iedenfalls ergibt sich hieraus, dass auf inter- 
nationalem Gebiete eine fibergeordhete In— 
stanz fehlt, bei der solche Konflikte anhéingig 
gemacht warden kénnten. Hiemit haben 
‘sich aufgrund eines geregelten Rechtsrm'ttel— 
verfahrens nur die cigenen Steuerjustizbe— 
héirden cines jeden Staates zu befassen. Sie 
haben in erster Linie» das interne Recht anzu— 
wenden und prfifen deshalb meistens nur, ob 
ein Doppelbesteuerungsabkommen derr An- 
Wendung dieses internen Rechtes entgegen— 
stehe. Auf diese Weise kénnen aber gerade 
solche Qualifikationskonflikte nicht berei— 
nigt werden, da sehr wohl die Behérden‘ 
eines jedes Landes in guten Treuen ihre eige- 
ne Meinung vertreten k6nnen. 
An die Stelle einer solchen fibergeordneten 
Instanz haben die zustfindigen Verwaltungs— 
behiirden der beiden Staaten im Verstéindi— 
gungsverfahren zuzutreten. Sie sollen ge— 
meinsam versuchen, cine zutage getretene 
Doppelbesteuerung zu vermeiden. Was im 
Vertrag mit unzuliingh'chen Mitteln ange- 
strebt worden ist, 5011 in diesem Verfahren 
verb essert‘und vervollkomnmet werden. 
In einem weiteren Falle 5011 das Verstéindi—
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gungsverfahren spielen: es $011 Auslegungs— 
schwicrigkeiten beseitigen und da‘durch cine 
richterfiche Instanz ersetzen. Ist in einem 
Abkommen indessen ffir einzelne Fills be- 
wusst keine Kollisionsnorm aufgestellt wor- 
den und Werden die zustindigen Verwal— 
tungsbchiirden dennoch aufgefordert, auf— 

tretende Doppelbesteuerungen im Verst‘aln— 
digungsverfahren zu vermeiden, so wird die- 
sen Verwaltungs’behérden eigentlich cine ge— 
setzgebende Titigkeit delegiert. (vgl. hiezu 
auch Biihler, a.a.O. S. 38). 

II. DIE AUSGESTALTUNG DES VERSTKN— 
DIGUNGSVERFAHRENS 

I. Das Verstc'indigungsverfahren als Institut 

eines Doppelbesteuemngsabkommens 
a) Der Doppelbesteuerungsvertrag als V61— 

kerrechtlicher Vertrag 
Die hauptséichlichsten Doppelbesteuerungs— 
abkommen sind zweiseitige, rechtsetzende, 
Vélkerrechtliche Vertrige. Sic binden die bei- 
den Vertragspartner als Staaten. Damit sol— 
che Vertréige verbindlich sind, mfissen sic un— 
ver§ndert zum Bestandteil der innerStaatli— 
Chen Rechtsordnung werden. Erst mit dieser 
Transformation in ein Landesgesetz ist der 
Staatsvertrag gegenfiber dem Einzehlen an- 
Wendbar. Erst danach kann sich auch der Ein— 
261116 hierauf berufen. Ob diese Transforma— 
tion durch ein besonderes Gesetz zu gesche— 
hen hat Oder ob sic mit der Vélkerrechtlichen 
Verbindlichkeit automatisch eintritt, be- 

stimmt die Verfassung (Giacometti, allg. 

Lehren des Verwaltungsrechtcs I, S. 168). In 
Deutschland beispielsweise kann der Einzelne 
nach Art. 25 des GG aus aflgemeinen Regeln 
des Vélkerrechtes subjektive éfcntliche 

Rechte ableiten. Ffir Staatsvertr‘zige ist abet 
nach Art. 5‘9 GG die férmliche Transforma- 
tion in Landesrecht nétig. Der Inhalt solcher 
Staatsvertriige Wird dadurch unverindert 

84 

zum innerstaatlich vollziehbaren Vblkerrecht 
(Bfihler, S. 69). 
Die Praxis in Deutschland geht eindeutig da- 
hjn, dass der Inhalt von Staatsvertrigen 

durch dicse Transformation zu innerstaatli— 
chem Recht Wird. Solche Abkommen gehen 
dem innerstaatlichen Steuergesetz vor und 
sind 211s Quelle von Rechtcn Wie ffir den 
eigenen Staat so auch fiir den Pflichtigen 
ebenso zu behandeln Wie interne Steuerge— 
setze (Biihler, a.a.O. S. 70; vgl. fiir die 

Schweiz Giacometti a.a.O. S. 168 und insbe- 
sondere Amnerkung I09). 
Somit kann sich jeder Einzelne auf solche 
Abkommen berufen und die darin zu seinen 
Gunsten gegen das interns Landesrecht spre- 
chenden Berechtigungcn anrufen. Ffir die 

Schweiz gilt Art. 84 des Bundesgesetzes fiber 
die Organisation der Bundesrechtspflege 
(0G) vom 16. Dezember 1943. Danach kann 
gegen kantonale Erlasse oder Verfiigungen 
(Entscheide) beim Bundesgericht Beschvverde 
gefiihrt werden: u.a. ,,Wegen Verletzung V011 
Staatsvertréigen mit dcm Ausland . . .“. Sol- 

che Beschwerden sind erst zuléissig, nachdem 
von den kantonalen Rechtsmitteln Gebrauch 
gemacht worden ist (OG Art. 86). 
Nach dem Wortlaut der meisten Bestim— 
mungen fiber das Verstéindigungsverfahren 
geben die Doppelbesteuerungsabkommen 
dem Einzelnen nur die Méglichkeit, seinen 
Fall unter gewissen Voraussetzungen der zu— 
stéindigen Behérde des Wohnsitzstaates zu 
unterbreiten. Nur wenn diese Behérde die 
Besehwerde fiir begriindet hilt, Wird sic sich 
bemfihen, den Fall durch Verstéindigung mit 
den zust'alndigen Verwaltungsbehérden des 
andern Vertragsstaates zu bereinigen. Hier 
gibt also das Abkommen dem' Einzelnen 
nicht das Recht, die Durchffihrung des Ver— 
stiindigungsverfahrens zu verlangen, sondern 
nur die Méglichk‘eit, seinen Fall zu unterbrei— 
ten. Ob und in welcher Weise dieser auf dem 
Wage des Verstéindigungsverfahrens weitef 
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zu 'bearbeiten ist, bleibt dem Ermessen der 
zustéindigen Behéirde des Wohnsitzstaates 
fiberlassen. Da Vélkerrechtlichc Vertriige 
nicht 'extensiv, 5011d rcstriktiv aus'zulegen 
sind, entstehen keine wciteren Rechte fiir den 
Einzelnen. Ob dies in Zukunft anders zu hal- 
ten sci, erschéint als zweifelhaft. Iedenfafls ist 
dies bis jetzt m.W. noch nirgends VCIWirk~ 
licht Worden. Indessen wurden am Basler 
Kongress der IPA Stimmen laut, die ffir den 
Pflichtigen nicht nur die Teilnahme am Ver— 
stélndigungsverfahren vorschlagen, sondem 
ihn als Verfahrenspartei sehen m6chten (Ca— 
hiers de droit' fiscal international, volume 
XLII, S. 318). 
b) Subjekte des Verstiindigungsverfahrens 
sind Wie soeben dargelegt, um: die beiden 
Staaten. Hingegen bestcht die Ubung, den 
Steuerpflichtigen v01: Einleitung des Ver- 
fahxens anzuhéiren. Meistens ist es sogar un-‘ 
erlisslich, ihn bei der Feststellung des Sach— 
verhaltes‘ beizuziehen. Beispielsweise kann es 
natig sein, dutch Augenschein die Bedeutung 
der ausl'alndischen Betriebsstéitte cines Untcr— ‘ 

nehmens emzusch'sitzen. Stets ist der Steuer— 
pflichtige gehalten, alle Unterlagen zu be— 
schafen, die 'fiir die Dutchfiihrung dcs Ver- 
stindigungsverfahrens n6tig sind. A1165 dies 
vollzieht sich abet eigentlich vor der Einlei— 
tung des Verfahrens. Esdient der Vervvaltung 
dazu, die Berechtigungen abzukléiren und 
sich ein Urtefl dariiber zu bilden, ob es 
zweckméissig sci, das Verfahren fiberhaupt 
erst zu beginnen. 
c) Gegenstéinde des VerstiindigungsVerfahrms 
Das Verstiindigungsverfahren 3011 in erster 
Linie dazu dienen, ‘tatséichliche Doppelbe— 
steuerungen in Einzelfillen Zu beheben (Art. 
25, Abs I, des Entwurfes OECD). Dariiber 
hinaus ist den zustéindigen Verwaltungsbe— 
hfirden der Vertragsstaaten regelmfiissig auf— 
getragen, ,,Schwierigkeiten Oder Zweifcl bei 
der Auslegung .oder Anwendung des Abkom— 
mens im gegenseitigen Einvernehmen zu be— 
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seitigen“. Schh'esslich kénnen diese Behérden 
ebenfafls dariiber befaten, ,,wie cine Doppela 
besteuerung in Ellen, die in dem Abkom— 
men nicht behandelt sind, vermieden werden 
kann“. 
aa) Ieder Einzelfall kann Anlass dazu geben, 
Schwierigkeiten bei der Anwendung oder 
Auslegung eines Abkommens abzukléiren 
und zu beseitigen, da ihm cine allgemein be— 
deutungsvofle Frage zugrunde liegen kann. 
Hier diirften aber nicht solche Anstéinde ge- 
meint sein, sondem wohl eher die Wiirdi— ‘ 

gung eines bestimmten, im Einzelfall auf— 
tretenden Sachvethaltes, Zu denkEn ist dabci 
vor allem an die Abgrenzung zwischen Auf- 
wand und Gewinnausschfittung (z.B. know 
how Oder Gewinnanteil, Lizenzen Oder Ge— 
Winn, iibersetzte Spesen, Zinsen etc). Ferner 
£5:t unter diese Gruppe die Bemessung des 
Gewinnes der Betriebsstéitte cines Untemeh— 
mens des andern Staates. Stets ist der Sach— 
verhalt im Einzelfall anhand der tats'échlichen 
Verhfiltnisse objektiv zu‘ prfifen, worauf sich 
die Anwendung der einschlfigigen Norm 
des Abkommens von sclbst ergibt: stellt sich 
z.B. heraus, dass cine know hoW—Entschéidi— 
gung Oder cine Lizenz den tatséichlichen Ver— 
héfltnissen im Einzelfafl nicht angemessen ist, 
sondem cine Gewinnamschfittung enthéilt, so, 
miissen insoweit die Regeln des Abkommens 
fiber die Gewinnausschiittung angeWandt' 
warden. Nut aus der Wfirdigung des Sach- 

‘verhaltes’ im Einzelfafl ergibt sich zudem, ob 
Art.. 9 des Entwurfes OECD fiir verbundene. 
Unternehmungen anwendbar ist oder ob das 
Vorgehen der beteil'igten Firmen anerkannt 
werden muss. Es ist vernfinftig, dass sich die 
zustéindigenv Verwaltungsbehérden fiber die 
Wfirdigung eines solchenSachverhaltes zu 
einigen Versuchcn. die betefligten Steuer— 
subjekte kann dies von grossen Vortefl sein, 
da sich fiir sic hiedurch u.U. ei'n Verfahren 
im fremden Staat erfibrigt. 
bb) Unter den Schwierigkeiten Oder ci—
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feln bei der Auslegung des Abkommens 
diirfte es sich vor allem uni~ Fragen fiber die 
Tragweite einzelner Bestimmungen des Ab- 
kommens handeln, so z.B. bei der Auslegung 
der Klausel, die sich auf die dem Abkommen 
unterstellten Steuern bezieht. Diese Klausel 
spricht regelméissig von den Steuern vom 
Einkommen und vom Vermégcn 11nd zihlt 
dann ffir die beiden Staaten diejenigcn Steu— 
ern auf, ,,die insbesondere“ unter das Ab- 
kommen fallen. Ffir neue Steuern sieht Art. 2 
des Musterabkommens OECD vor, dass- 

diese, sofem sic gleicher oder filmh'cher Art 
sind wie die bestehenden Steuern, ebenfalls 
unter das Abkommen fallen. Die Zustfindi— 
gen Vemaltungsbehérden haben sich am 
Ende eines jeden Iahres die in ihren Steuerge— 
setzen eingetretenen Anderungen mitzutei— 
len und die Liste zu erginzen, die nach Ab— 
satz 3 aufgestellt worden ist. In diesem Auf— 
trag dfirfte auch enthalten sein, dass sich die 
zustéindigen Verwaltungsbehérden zu ver- 
stiindigen ‘haben, welche Steuern in die Liste 
aufzunehmen und welche vom Abkommen 
auszuschliessen sind. Nach dem DBA 
Schweiz/USA sind Kapitalertriige amerika— 
nischer Staatsangehériger mit Wohnsitz in 
der Schweiz nut in den USA zu besteuern, 
wenn sic aus amerikanischen Quellen fliessen 
(DBA/USA vom 24. Mai 1951 Art. XV). 
Da sich das AbkomInen nur auf die Steu— 
em vom Einkommen (Gesamteinkom— 
men, Erwerbseinkommen, Vermégenser~ 
trag, Gewinne aus gewerblicher und kauf- 
minnischer Titigkeit usw.) bezieht, kaIm die 
Vermiigenssteuer von diesen Werten in der 
Schweiz erhobenA werden. Zudem ist die 

Kapitalgewinnsteuer in der Schweiz geschul— 
det, wenn Veréiusserungsgewinne entstanden 
sind. Hitten die USA Ampruch darauf etho- 
ben, diese Kapitalgewinne Oder die Vermij— 
genssteuern in den USA zu erheben, so hitte 
man es mit einem typischen Fall von Zwei- 
fcln Oder Schwierigkeiten bei d_er Auslegung 
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zu tun gehabt. Man hatte diesen ins Ver— 
stéindigungsverfahren ziehen k6nnen (vgl. 

im fibrigen hiezu Locher, Doppelbesteue— 
rung Schweiz/USA, C, Art. XV (I 13), Be- 
steuerung in der Schweiz, D. Amerikanischc 
Staatsangehérige). 
cc) Der Artikel fiber das Verstéindigungsver— 
fahren sieht meistens vor, dass die zustiindi— 
gen Verwaltimgsbehiirden auch Lficken im 
Abkommen zu beseitigen bitten (Art. 25, 
Abs. 3, Satz 2 des Musterabkommens 
OECD). Bin Abkommen das die erwihnte 
generelle Zuteilungsregel aufweist (Art. 21 
C165 Musterabkommens OECD), lisst keinen 
Raum ffir cine Lfickenfiillung; denn es er— 
hebt den Anspruch darauf, cine vollstéindige 
Regelung zu bieten. Liicken, die bei der An— 
We'ndung auftauchen, sind sorm't sog. echte 
Lficken (vgl. Wackernagel in ,,Steuer in der 
Demokratie“, Festschrift fiir Blumenstein, S. 
19), die bei der Auslegung des Abkommcns 
ausgefiillt werden ké'nnen. Somit hitte man 
es bier mit dem Normalfall der Beseitigung 
von Zvveifeln Oder Schwierigkeiten bei der 
Auslegung oder Anwendung des Abkom— 
mens zu tun, Wie er eben besprochen worden 
ist. Nur dort geht der Auftrag Lficken auszu— 
fifllen fiber die Bescitigung von Auslegungs— 
schwierigkeiten hinaus, W0 unechte Liicken 
bestehen. Diesel: Fall konnte sich unter dem 
alten Doppelbesteuerungsabkommen mit 
Deutschland von 1931 ergeben, denn dieses 
Abkommen bezog Sich nur auf Angeh'drige 
der beiden vertragsschliessenden Staaten 
(vgl. Kreisschreiben des Bundesrates an die 
Regierungen der schweizerischen Kantone 
vom 2.8. Mfirz 1934; Einffigung dutch Absatz 
3 in Art. 2 dcs Zusatzprotokolls 1957). Bei 
Entschfidigunggn fiir Autorrrechte an Auto— 
ren des randern Staates galt das Wolmsitzprin— 
zip nur fiir Autoren, die die Staatsangehérig— 
keit des andern Staates besasscn. Autoren 
von Drittstaaten kOItIl an der Quelle im 
Schuldnerstaat besteuerf werden. Durch ge- 
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genseitige Vereinbarung der zustéindigen 
Verwaltungsbehérden wurde erreicht, dass 
auch diese Angehérigen dritter Staaten mit 
Wohnsitz in einem der béiden Vertragsstaa— 
ten die Befl‘eiung von der Quellensteuer auf 
den Autorentschéidigungen gewéihrt wurde. 
Hier wurde cine unechte Lficke dutch gegen— 
seitige Verstéindigung geschlossen. Zunéichst 
Verzichteten die bciden Vertragsparteien 
darauf, selber solche Fine durch Erg'alnzung 
des Staatsvertrages zu regeln. Sie haben ihre 
Kompetenz an die zustéindigen Vervvaltungs— 
behérden dclegiert. Ferner haben bei dcr 
Transformation dcs Staatsvertrages in inter— 
nes Recht die gesetzgebenden Behéirden der 
beiden Staaten stillschweigend diese Delega- 
tion bestitigt. ‘ 

dd) Schliesslich sind die Verwaltungsbehér— 
den manchmal nach dem Text (163 Abkom— 
mens ausdrficklich, manchtml auch ohne aus- 
driickliche Erwihnung dazu berufen, die n6— 
tigen Vorschriften zu erlassen, um die Dutch— 
fiihrung des. A'bkommens sicherzuSteIlen. Es 
handelt sich hiebei um das Recht zur Verord— 
nung, zur Ausfiihrung bestehender Gesetze, 
Wie es der Verwaltung ‘auch ohne besondere 
Erméichtigung zusteht (vgl. ausffihrlich hier- 
xfiber Giacometti, allgemcine Lehren des 
rechtsstaatlichen Verwaltungsrechtes, Band 
I, S. I48 ff). Insbesondcre gilt dies im inter— 
nationalen Doppelbesteuerungsrecht fiir die 
Ausgcstaltung .der Quellenstéuerverfahren 
und der Verfabren zur Rfickerstattung an der 
Queflererhobener- Steuern. In der Schweiz ist 
der Bundesrat als Exekutive dutch ein Bun—- 
desgesetz vom 22. Juni I9 51' fiber die Burch.— 
fiihrung zwischenstaatlicher Abkommen des 
Bundes Zur Vermeidung der Doppelbesteue— 
rung zudem ausciriicklich erméichtigt, solche 
Vorschriften zu erlassen. Bevor von diesem 
Recht Gebrauch gemacht Wird, pflegen die 
zustéindigen Verwaltungsbehérden der Ver— 
tragsstaaten diese landesintemen Ausfiih— 
rungserlasse gegenseitig abzustimmen. Auch 

Bulletin Vol. XXV, March/mars no. 3, 1971 

DR. WALTER STUDER 

dies ist eine Form des Verstéindigungsverfahq 
tens. 

2.. Stellung des Steuerpflichtigen im Verstc‘z'ns 

digungsverfihren im einzelnen 
:1) Der Steuerpflichtige ist nicht Partei im 

Verstindigungsverfahren. 
Er kann nicht einmal verlangen, dass seinem 
Antrag, ein solches Verfahren einzuleiten, 
entsprochen Wird. Dcnnoch sind die zustiin— 
digen Verwaltungsbehérden bemiiht,‘ die

‘ 

Einreden ihxer Steuerpflichtigen zu beachten 
und ffir die Einhaltung der Verpflichtungen 
zu sorgen, dicvon den beiden Staaten fiber- 
nommen worden sind. Sic warden also regel— 
missig sorgfiiltig priifen, ob di‘e doppelte 
Erfassung des gleichen Substrates mit gleich— 
artigen Steuern feststeht und ob hiebei Rech- 
te beansprucht worden sind, die dem andern 
Vertragsstaat nicht zustehen, Oder ob cine 
doppelte Besteuerung vorliegt, die durch ge- 
genseitige Ubereinkunft beseitigt werden 
5011. Der Steuerpflichtige Wird hiebei seine 
Karten auf den Tisch legen und erschépfend 
fiber den Sachverhalt Auskunft geben, wenn 

' 

er nicht riskieren will, dass das beanti‘agte 
Verfahren von den zustindigenVerwaltungs-a 
behérden gar nicht‘angehoben Wird. 
b) Daneben hat der Steuerpflichtige, wie 
schon festgcstcllt worden ist, die Méglich— 
keit, die innerstaatlichen Rechtsmittel zu er- 
greifen, und sich auf diesem ce wagen 
Verletzung des Staatsvertrages zu ‘beschwe— 
ren. Das Verst'alndigungsverfahren nach Dop- 
pelbcsteuerungsrecht ist von diescm inner— 
staatlichen Rechtsnfittelverfahren grund— 
sitzlich unabh'alngig. Die beiden Wege k611- 
nen nacheinander Oder nebeneinander be- 
schritten werden. Ffir das innerstaatliche 
Rechtsmittel freilich, gelten die hieffir fest- 
gesetzten Fristen, Wiihrend fiir die Anhebung 
des Verstfindigungsverfahrens keine Fristen 
gcsetzt sind. Deshalb muss regelméissig in 9:1:— 
ster Linie dafiir gesorgt werden, dass cine
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Steuerforderting, die nach der Meinung des 
Beschwerten das Doppelbesteuerungsab— 
kommen verletzt, nicht in Rechtskraft er— 
Wéichst. Aq gross wire die Versuchung ffir 
den steuerfordernden Staat, sich auf die 
Rechtskraft der Forderung zu berufen und 
deshalb jede Verstiindigung in diesem kon- 
kreten Falle als gegenstandslos abzulehnen. 

- Dennoch bleibt abet die Méglichkeit ffir die 
Behérden des andern Staates, auf der Dutch— 
ffihrung eines Verstfindigungsverfahrens zu 
beharren, denn oft bietet der Einzelfall nur 
Anlass dazu, allgemeine Zweifelsfiagen Oder 
Auslegungsschwierigkeiten zu beseitigen. 
Die cine Vertragspartei kann sich somit kaum 
dém Wunsch der andern Vertragspartei ent- 
ziehen, solche Fragen allgemein und ohne 
Blick aufeinen konkreten Fall zu ‘besprechen. 
Das cine Mal ging es um die Feststeflung ei— 
nes Ampruches des Einzelnen, das zweite Mal 
aber um die Handhabung dcs Abkommens 
fiberhaupt. 

Fiir den Steuerpflichtigen ist es daher stets 
vorteilhaft, das innerstaatliche Rechtsmittel 
einzulegen oder doch mindestens einen Vor— 
behalt anzubringen, falls dieser von der zu- 
stfindigen Verwaltungsbehérde anerkannt 
Wird. Ein Rechtsnfittelentscheid nach inner— 
staatlichém Recht sollte dagegen nach M6— 
glichkeit vermjeden werden. Zwar ist im 
Verhandlungsprotokoll vom II. Dezember 
1953 ausdriicklich festgehalten, dass ein 
Steuerpflichtiger von Art. 13 des DBAD erst 
dann Gebrauch machen 50116, nachdem er im 
andern Staat einen Rechtsnfittelentscheid in 
erstcr Instanz herbeigeffihrt habe (Locher, 
Doppelbesteuerung Schweiz/Deutschland, B 
§ 10, II 6).- Hiemit sind abet im allgemeinen 
Unzukéimmlichkeiten verbunden; denn die 
zustiindigen Verhandlungspartncr werden 
sich nur bei ofensichtfichen Unzuléinglich— 
keiten im Entscheid der ersten Instanz ihres 
Landes bereit‘finden, cine andere Auffassung 
zu vertreten. Der Konflikt Wird dufch einen 
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solchen Entscheid meist nur verhéirtet. Viel— 
leicht ist auch dies ein Grund daffir, dass sol- 
che Verstfindigungsverfahren hin und Wieder 
nur ganz langsam vorwéirts kommen oder 
fiberhaupt stecken bleiben. Liegt noch kein 
Entscheid ciner Rechtsrrfittelinstanz im eige- 
nen Staat vor, so sind die zustéindigen Ver- 
waltungsbehéirden freier und ’kénnen eher 
Hand zu einerVerstéindigung bieten. Andere'r— 
seits ist keinc Rechtsmittelinstanz gehalten, 
wegen eines Verst'aindigungsverfahrens ihren 
Entscheid auszustellen (vgl. BGE 82, I 4 und 
Archiv fiir Schweiz. Abgaberecht, Bd. 25, S. 
201). - 

c) Diplomatischer Weg und Verstéindi— 
gungsverfahren 

Angelegenheiten, die einen Staatsvertrag be— 
treEen, sind im allgemeinen dutch die Ver- 
tragsparteien aufdem ordentlichen Wage, also 
auf dem diplomatischen Wege, zu ‘bereini- 
gen. Hiebei gelten die vélkerrechtlichen 
Grundsiitze. Legitimiert sind die Regierun— 
gen der beiden Staaten. Sie lassen sich ge- 
wéhnlich durch die Aussenministerien und 
deren Organisation vertreten. Das Ver— 
stéindigungsverfahren will dieses notgedrun— 
generweise komplizierte Verfahren abkiir— 
zen, indem es Verhandlungen unter Umge— 
hung des diplomatischen Weges direkt dutch 
die besonders bezeichneten Verwaltungsbe— 
harden zuléisst. Steuerficagen kénnen vom 
Tatbestand im Einzelfall her recht schwer zu 
erfassen sein. Sie kénnen abet auch von der 
Lehre und Praxis her Problems stellen, die 
ein besOnderes Wissen und besondere Erfah— 
rung erfordern. Beides wird den als zu- 
stéindig erklfirten Steuer-Verwaltungsbehér— 
den zugebifljgt, _und die beiden Vertrags— 
partner hoffen, dass sich die Fachleute und 
Spezialisten im direkten Kontakt Schneller 
und besser verstehen werden. Freilich ist ffir 
die Behandlung interpationaler Steuefféflle 
durch ‘die- Verwaltungsbehéirden cine cha- 
rakteristische Besonderheit zu beachten: Die 
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Interessen des einen Verhandlungspartners 
pflegen sich Ihit denen des Ste’uerpfljchtigen 
zu dccken, bald kann die cine bald die andere 
Seite in dieser Lage sein (z.B. je nach dem in 
welchem Land sich der Sitz eines Unter— 
n’ehmens befindet, kiinnen die Verwaltungs- 
behéirden bald des cinen bald des andern 
Landes die gleichen Interessen haben Wie die 
steuerpflichtige Firma, wenn es um die Ans.— 
scheidung des GeWinnes einer ausléindischen 
Bettiebsstfitte Oder allgemein um die Quali— 
fikation einzelner Einkommensteile geht). 
Bei Steuergeféflle von cinem Staat zu andern 
allerdings, kfinnen die Interessen vorWiegend 
einséitig verlegt sein. Bei dieser Sachlage 
pflegt sich die Haltung der einen‘Seitc zu ver— 
héirten, und die Gegenpartei neigt dazu, sich 
auch gegeniiber solchen Gegenstiinden des 
Verstfindigungsverfahrens zu VerSCh‘liessen, 
die objektiv woh‘l einer aufgeschlossenen 
Diskussiofi ffihig und wert Wiren. 
Vor allem wenn es um die Wfirdigung eines 
bestimmten Sachverhaltes geht, hat es sich 
als zweckméissig erwiesen, Zunéichst cine 
Einigung zwischen den Vertretern -der un- 
mittelbar beuofenen Verwaltungen zu ver- 
suchcfi, ohne den zwar vereinfachtcn, abet 
doch immer noch mic Viel Umstiinden vera 
bundenen c des ofliziellen Verstiindis 
gungsverfahrens zu beschreiten. Dies Wird 
‘ab‘er wohl nur im Rahmen des ficeund-nach-a 
barlichen Grenzverkehrs mégliCh sein. Ob— 
schon beispielsweisc Wfihrend des. Krieges 
jeder Verkehr- zwischen den Behc'irden der 
Schweiz und Deutschland ausser demjenigcn 
fiber di‘e offiziellen diplomatischen Kanélle 
zum Erliegen gekomm:en war, konnten» doch 
die beiderseitigen Bahnverwa‘ltungen an der 
Grenze direkt mjteinander verkehren, wobei 
sich die Partner ‘beiderseits der Grenze jewefls 
mit ,,Herr Nachbar“ an'zureden- pflegten, was 
in dfisterer Zeit ein vgewisser Trost war. In 
iihnh'cher Weiss bemfiht man sich, gerade 
auch im Verhéiltnis zwischen der Schweiz 
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und Deutschland, auf beiden Seiten der 
Grenze, zu seinen Kollegen auf der andem 
Seite cinen gewisscn, manchmal sogar 
freundschaftlicheny Kontakt aufrechtzuerhal— 
ten. In diesem Rahmen kann mit Vorteil ver- 
sucht werden, Schwierigkeiten in der Wfir— 
digung eines Sachverhaltes dutch gegenseiti— 
ge Verstéindigung schon gewissermassen 'an 
der Quelle zu bereim'gen, statt daraus lang— 
Wierige Rechtsmittel— und ofiizielle Ver— 
stfindigungsverfahren entstehen zu lassen. ES~ 
ist abet ganz klar, dass solche Bemiihungen 
auf den eigentlichen GrenzBereich beschrfinkt 
bleiben mfissen. 

3‘. Grundsiitze des Verstiindigungsverfihrens 
Oberster Grundsatz im Verstéindigungsver— 
fa'hren ist derjenige von Treu und Glauben. 
Die beide’n Verfahrensparmer mfissen sich 
strikte hieran halten, denn nur so bleiben sic 
glaubvvfirdig auch in ‘ andem Fallen, bei 
denen die Interessenlage anders sein kann. 
Auch‘der Steuerpflichtige, (161' die Anhebu’ng 
des Verfahrens beantragt, $011 sich bewusst 
sein, class in diesem Verfahren nur véflige 
Ofenheit und Ehrlichkeit zum Ziele ffihren 
kann. Nicht die zuféillige Interessenlage 5011 
das Vorgehen der Verfahrensparmer bestim— 
men, sondern dcr Willa, im Sinn und Geist 
des Abkommens im konkreten Falle Oder 
Vielleicht darfiber hinatis ffi'r manche andere 
m'éSgliche Oder tatsiichlich vorgekommene 
F5116 einen verniinftigen und vertretbaren 
Entscheid zu finden. Deshalb muss gegen— 
fiber den eigenen Steuerpflichtigen des Ver— 
handlungspartners verlangt werden, dass 
diese im Verstiindigungsverfahren, wenn sie 
dessen Einleitung schon beantragen, die Ver— - 

hiltnisse genau und vollstéindig darstellen 
und insbesondere nicht durch Versphweigen 
Wichtiger Tatsachen, die u.U. dem andern 
Vertragspartner bekannt sind, die Behéirden 
des eigenen Landes in eine une‘rfreuliche 
Lage bringen.

89



fiBBR DAS VERSTKNDIGUNGSVERFAHREN IN DOPPELBBSTBUBRUNGSABKOMMEN 

Dies ffihrt weiter zur Auskunftspflicht. Diese 
Auskunftspflicht ist unbeschr‘ainkt gegeniiber 
den zustiindigen Verwaltungsbehc‘irden des 
eigenen Landes. Nur vé'fllige Aufdeckung 
der Wirklichen Verhfiltnisse erméiglicht es 

den Steuerbehéirden des eigenen Landes zu 
ermessen, ob es einen Sinn habe oder gar zu 
verantworten sci, das VerstéindigungsVerfah— 
ren anzuheben. 
Gegenfiber dem Verhandlungspartner muss 
im Verstéindigungsverfahren alles mitgeteilt 

werden, was zur richtigen Handhabung des 
Abkommens nétig ist. Auch wenn ein Ab— 
kommen keine gegenseitige Auskunftspflicht 
statuiert, kommen die beiden Verhandlu‘ngs— 
partner nicht datum herum, fiber allc we- 
sentlichen Angaben zu diskutieren, von de- 
nen die Lésung des geltend gemachten Kon- 
fliktes abhéingen kann. Stets handelt es sich 
abet um Verhiiltnisse im Einzelfall, Wie er 
Anlass zum Verstéindigungsverfahren gebo- 
ten hat. Hievon ist die generelle Auskunfts— 
pflicht zu unterscheiden, bei dér auf Anfrage 
der Gegenpartei Auskunft zu erteilen ist, 

auch ohne dass ein konkretes Verstiindi— 

gungsverfahren anhéingig ist. In beiden F51- 
len ist die Auskunftspflicht dutch den ordre 
public begrenzt und kann sich niemals auf 
Dinge erstrecken, die nach internem Landes— 
recht gar nicht erfragt werden ké'mnen. Zu— 
dem bieten strafiechtliche Normen betref— 
fend den Geheimm'sschutz cine R0116. In der 
Schweiz ist vor allem an den Wirtschaftlichen 
Nachrichtendienst nach Art. 273 (165 schwei— 
zerischen Strafgesetzbuches zu denken (vgl. 
hieriiber Lamm in Basler Iuristische Mittei— 
lungen 1957, S. 193; sowie im fibrigen Art. 
26 des Musterabkommens OECD und Kom— 
mentar hiezu auf SS. 203 his 207 der Bonner 
Ausgabe 1965). Im Verstéindigungsverfahren 
kann es sogar n6tig sein, dass Vertreter der 
beiden Linder versuchen, dutch Augenschein 
einzelne Seiten cines Sachverhaltes abzukléi— 

ren. Auch hiebei dient abet die Auskunfts— 
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pflicht nur dazu, den einzelnen Sachverhalt 
abzukliren, der Gegenstand des Vexfahrens 
bildet, und auch hiebei darf die vorhandene 
strafrechtliche Schranke nicht fiberschritten 
werden. Nur selten warden abet Informatio— 
nen, die zur Aufldéirung in einem Verstéindi- 
gungsverfahren n6tig sind, so weit gehen 
mfissen,‘ dass sich die Frage einer Erffillung 
des strafrechtlichen Tatbestandes stellt. Zu- 
dem besteht ffir die beteiligten Behérden 
Gcheimhaltungspflicht. Wenn cine solche 
fehlt, muss die Geheimhaltung im Einzelfalle 
bei Erteilung der Auskunft ausbedungen 
werden. 

4. Gang des Verfizhrens 
Den Verstfindigungsfall kénnen bei den zu- 
stiindigen Verwaltungsbehérden sowohl 
Steuerbehérden des eigenen Landes Wie auch 
der Steuerpflichtige selber anh'alngig machen. 
Die zustéindigen Verwaltungsbehérden k6n— 
nen abet auch von sich aus einzelne F5116 ins 
Verstfindigungsverfahren ziehen. Soweit Ein— 
zelne hievon betroffen sind, warden sie die— 
sen in der Regel Gelegenheit geben, sich zur 
Einleitung eines Verstindigungsverfahrens 
auszusprechen. Hiebei 1(6a vielfiiltige 

Interessen cine Rolle spielen, sodass der Ein— 
zclne unter Umst'alnden gar kein Interesse an 
der Einleitung eines solchen Verfahrens hat, 
sondem die eventuell entstehende Doppelbe— 
steuerung lieber in Kauf nehmen méchte. 
Die zustéindigen Verwaltungsbehiirden sind 
zwar an diese Stellungnahme des' Steuer— 
pflichtigen nicht gebunden, da sic anders ge— 
artete Interessen zu wahren haben. Indessen 
werden sie auf diese Stellungnahme Rfick— 
sicht nehmen (vgl. Cahiers, Band 47, S. 3I 8). 
Wenn der Steuerpflichtige die Frage bei den 
zustélndigen Behérden anhéingig macht, ist es 
Sache der zusth'ndigen Verwaltungsbehér— 
den, cinen Entscheid dariiber zu fallen, ob 
das Verfahren eingeleitet Oder der Steuer— 
pflichtige auf das Rechtsnfittelverfahren im 
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andern Land‘verwiéscn werden 5011. 
Die zustiindige Verwaltungsbehérde wird 
von sich aus nur Fragen allgemeiner Natur 
als Gegenstand eines Verstiindigungsverfah— 
tens auswéiblen. Anstiinde dieser Art geben 
eigentlich Anlass dazu, die Ordentlichen Ver— 
handlungen fortzusetzcn, die zum Abschluss 
eines Abkommens ffihrten. Sie werden je- 
denfalls im Verstiindigungsverfahren recht 
selten sein. 
Einzelnc Abkommen sehen zwar vor, das 
Verstéindigungsféflle einer bcsondcrn Kom— 
mission unterbreitet werden kénnen, wenn 
ein miindlicher Meinungsaustausch ffir' die 
Herbeiffihrung det Einjgung zweckméissig 
ist. Diese Kommission $011 aus Vertretern der 
zustiindigen Behérden der Vertragsstaaten 
bestehen (Artikel 25, Abs. 4, des Musterab- 
kommens OECD). Meist Wird es abet ohne— 
hin nicht mijglich sein, ohne cine Diskussion 
einen solchen Fall zu bereinigen, denn der 
blosse Schriftenwechsel ffihrt zu oft nur da— 
zu, die gegenseitigen Standpunkte so 'zu 

fixieren, dass nachher keine Seite mehr nache 
geben kamL Deshalb Wird es zum erfolgrei— 
Chen Abschluss eines Verstiindigungsverfah— 
tens meistens unerliisslich sein, dass cine 
solche Kommission gebildet Wird. Vorteil— 
haft ware es hiebei in manchen Fillen, Wenn 
auch der Steuerpflichtigc im geeigneten Mo— 
ment seine Meinung vortra'gen kénnte. 
Fiihrt das Verfahren zu keiner Einigung, so 
bleibt die Doppelbesteuerung bestehen. Es 
ist immer wieder als Mangel betrachtet wor— 
den, dass in einem solchen Fafle keine Instanz 
besteht, die endgfiltig hierfiber entscheiden 
und die Doppelbesteuerung doch noch be- 
seitigen kijnnte. Es sind denn auch Vorschléi— 
g¢ gemacht worden, das Gutachten ciner in- 
ternationalen Schiedskommission einzuho— 
len, an das die beteiligten Staaten gebunden 
Wiren‘. Etwiihnt Wurde dabeidas Fiskalkom— 
mitee der OECD (Cahiers Band 47 S. 318/ 
19). In diesem Verstiindigungsverfahren ge- 
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langen die beiden Parteien ohnehin nur zu 
einem Ziel, wenn sic geWt sind, sich vom 
internen Recht und der eigenen Praxis frei zu 
machen und einzig die Wirtschaftlichen In- 
teressen zu wfirdigen (Cahiers, Band 4.7, S. 
3:9); Eine solche Schiedskommission ist da- 
bei unnéitig. Worden grundséitzliche Fragen 
aufgeworfen, so ist dies wohl ein Grund da- 
ffir, emeute Diskussionen fiber das Abkom— 
men zu beginnen, Wie dies die Erfahrung der 
letzten Iahrerzeigt. 
Fiir die Einleitung des Verstindigungsver-. 
fahrens bestehen keine Fristcn und keine 
Formvorschriftgtn. Der Steuerpflichtige kann 
miindlich Oder schriftlich von der zustéindi— 
gen Verwaltungsbehérde seines Landes ver— 
langen, dass das Verfahren anhebe. Er kann 
auch die untern VerWaltungsbehéSrden orien- 
tieren und diese ersuchen, den Fall bei der 
zustfindigén Verwaltungsbehérde anhéingig 
zu machen. In diesem Sinne besteht V6Hige 
Freiheit und ist das Verfahren in keiner Wei— 
se dutch Vorschriften eingeengt. Dies‘hat den- 
Nachteil, dass auch kein Zwang besteht‘, es 
weiterzuffihren und zu beenden. Wenn cin— 
mal ein solches Verfahren fiber Iahre und 
Iahre hingeschleppt Wird, handelt es‘sich um 
eine Ausnahme. Zum Teil sind solche Ver— 
zégerungen auch 'darauf zuriickzuffihren, 
dass die zu entscheidende Frage allzusehr pri- 
judiziert ist, sodass keine Kompromissbe— 
reitschaft mehr besteht. Solche Fills: diirften 
aber bei nichster Gelege‘nheit zu einer Rege— 
lung in einem Zusatzprotokoll fiihren. 

5. Rechtliche Bedeutung der im Verstc‘z‘ndigungs— 
verfahren getrqfirenen Entscheidungen 

Die rechtliche Tragweite einer im Verstéindi— 
gungsverfahrcn getrofi‘enen Entscheidung 
hingt davon ab, welches der Gegenstand des 
Verst'alndigungsverfahrens war: 
a) Einjgung fiber einen konkreten Sachver— ' 

halt im Einzelfall 
Beispielsweise kann es sich darum han—
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deln, ob Lizenzen die an einen Patent- 
inhaber im andem Staat zu zahlen sind, 

in ihrer H6116 angemessen seien Oder ob darin 
ein Gewinnanteil eingeschlossen sci. Diese 
Frage kann im Verstandigungsverfahren be- 
handelt Werden. Auf Grund der unterbreite— 
ten Unterlagen, ev. sogar aufgrund eines 

Augenscheins, kann cine tragbare Lésung ge- 
funden warden. Diesc Wird nur gerade fiir 
diescn Einzelfall wirken. Die Tatsache, dass 
cin Doppelbesteuerungsabkommen besteht, 
bietet dem Steuerpflichtigen fibrigens die 
Méglichkeit, nicht nur auf dém Weg des 
innerstaatlichen Rechtsmittelverfahrens seine 
Auifassung zu vertreten, sondern auch die 
Hflfe der Behérden scines eigenen Staates zu 
beanspruchen, wenn er geltend machen 
kann, dass ihm im andern Staate nicht recht 
geworden sei, Oder wenn in der Entscheidung, 
des andern Staates die Verletzung eines 

Grundsatzes des Abkommens zu liegen 
scheint. 
Die folgenden beiden Situationen sind hiebei 
méglich: 
aa) Im Verstfindigungsverfahren Wird fest—- 
gestellt, dass der cine Staat einen bestimmten 
Steueranspruch erheben darf, aber die inner- 
staath'chen Rechtsmittelinstanzen lehnen eine 
Besteuerung ab, weil sic keine innerstaatliche 
Norm fmden, die es erméglichte, den so zu— 
geschiedenen Steueranspruch auch wirklich 
durchzusetzen. Die innerstaatliche Rechts— 
mitteljnstanz ist somit in diesem Falls an eine 
Vereinbarung im Verstindigungsverfahren 
nicht gebunden, denn nur dort darf im in- 
ternen- Recht von einer Kompetenz Ge- 
brauch gemacht werden, W0 cine innerstaat— 
fiche Rechtsgrundlage vorhanden ist (vgl. 

Cahiers, Band 47, S. 3I7). 
bb) Im VerstéindigungsVerfahren wird fest— 
gestellt, dass der cine Staat einen bestimmten 
Anspruch nicht erheben darf. In einem sol— 
chen Falle geht die Regel vor, die im Ver— 
stindigungsverfahren gefunden wurde. Es 
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handelt sich dabei um cine Art authentischcr 
Interpretation des Abkommens durch dieje— 
nigen Stellen, die das Abkommen vorberei— 
tet und die durch das Abkommen selber er- 
miichtigt sind, seine richtige Anwendung l 
garantieren. Selbst wenn cine innerstaatliche 
Rechtsmittelinstanz finds, es kénne in cinem 
solchen Falle trotz des gegentefligen Ergeb— 
nisses des Verstéindigungsverfahrens besteu— 
ert werden, so Wire sie an die Entscheidung 
im VerstfindigungSverfahren, die vélker— 
rechtlichen Charakter hat, gebunden (Ca— 
hiers, Bd. 47, S. 3 17). 
b) Auf‘stellen allgemeiner Régeln zur Aus- 

legung und Ergéinzung eines‘ Abkom— 
mens. 

Die zusténdigen' Verwaltungsbehérden sind 
dazu berufen, ,,Schwierigkeiten oder Zwei— 
fel, die bei der Auslegung Oder Anwcndung 
des Abkommens entstehen, in gegenseitigem 
Einvernehmen zu beseitigen“. Sie sind also 
kraft Delegation kompetent, diejenigen 
Regeln im- Sinn und Geist des Abkommens 
'aufzustellen, die hiefiir nétig sind. I-Iiebei 

handelt cs sich um verbindliche Feststel— 

lungen zum Abkommenstext, die diesen er- 
géinzen und erliutern. Hiebei aufgestellte Re— 
geln haben‘ zudem den Charakter interncn 
Rechtes, da die Berechtigung hiezu auf dem 
Abkommen selber ruht und da diese Delega— 
tion dutch die Transformation des vélker— 
rechth'chen Vertrages ins interns Recht mit— 
fibernommen worden ist. Deshalb sind die 
Verwaltungen und die Rechtsmittelinstan— 
zen im Inland grundsitzlich an solche Re- 
geln gebunden. Immerhin ist zur Verbind— 
lichkeit internen Rechtes regelmfissig der 
Gesetzgebungsweg einzuhalten. Dieser sieht 
vor, dass Rechtsnormen veriiffentficht wer- 
den mfissen, damit sie Rechtskraft erlangen 
und verbindlich. sind. Bei den Ergebnissen 
aus Verstiindigungsverfahren .tiifft dies oft 

nicht zu. Es ist dies ein Mangel, der wohl dar— 
auf zurfickzuffihren ‘ist, dass auch aflgemeine 
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Regeln oft nur im Zusammenhang mit Ein- 
zelf'alllen aufgestellt werden und dass die Ab- 
machungen im Einzelfall nicht zu veréfient— 
lichen sind. Sicherlich sollen abet Regeln von 
allgemeiner Bedeutung den: Ofl'entlichkeit 
bekanntgegeben werden. Deshalb ist zu be- 
grii3sen, dass‘ gerade fiir die zwei Wichtigsten 
Abkommen der Schweiz (dasjenige mit den 
USA und dasjenige mit Deutschland) die 
Praxis 'in ausffihrlichen Kommentaren Wie- 
defigegeben Wird. Es Wiirde aber auch dem 
Rechtscharaktcr einer solchen Verstéindigung 
entsprechen, wenn die Ergebnisse Wie Ver— 
ordnungen der Verwaltung, denen sic wohl 
gleichzustellen sind, in fiblicher Weise ver- 
6Eentfich Wiirdeng, soweit sie nicht nur im 
Einzelfall, sondern allgemein Wirkungen zu 
entfalten vermé gen. 
Sind nach innerstaatlichem Recht bereits 
Entscheidungen ‘ergangen und werden im 
Verst'alndigungsverfahren abweichende Re— 
geln aufgestellt, so gilt der Grundsatz, dass 
cine Riickwirkung auf bereits ergangene 
Entscheide nur insoweit méglich ist, als dies 
ausdxiicklic‘h im Verstindigungsverfahren 
vereinbart ist. Sonst vermag cine solche Re- 
gel nur fiir kiinftige Fills zu Wirken, Die 
Vertreter beider Staaten sollten sich fibrigens 
bemiihen, die Riickwirkung solcher Verein- 
barungen méiglichst zu beschneiden, denn es 
gehb'rt zum korrekten Verkehr der beiden 
Vertragsparmer, in denjenigen Fallen, in 
denen eine Doppelbestcuerung entstehen 
kann,,m6g1ichst rasch zu einem Entscheid zu 
.gclangen, damit hicht der andere Vertrags— 
partner gezwungen wird, auf Iahre binaus 
Steuern zurfickzuerstatten. Immerhin folgt 
hieraus der Grundsatz, class Ergebnissc des 
Verstiindigungsverfahrens in der Lage sind, 
auch rechtskriiftige innerstaatliche Entschei— 
dungm aufzuheben. Das ist wohl der Grund, 
‘Weshalb zu solchen Verhandlungen gewéhn— 
lich auch Vertreter der mitinteressierten K6r— 
perschaften beigczogen werden. In cinem 
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Entscheid des schweizerischen Buridesge— 
richtes (Archiv ffir schweiz. Abgaberecht Bd. 
25, S. '13 5) ist ausdriicklich offen gelassen 
worden, was von der AuEassmg der Vor- 
instanz zu halten sei, die angenornmen hatte, 
dass cine im Verstiindigungsver‘fahren ge- 
trofl"ene Entscheidung ffir cine innerstaatliche 
Beschwerdeinstanz nicht verbindli‘ch sei. 

Man wird wohl anerkennen miissen, dass fiir 
das Vetstéindigungsverfahren cine Delegation 
der Gesetzgebungsbefugnis vorliegt und dass_ 
deshalb die hienach gefimdenen Regeln ffir 
die RechtsmittelinStanz verbindfich sind. 
Was die Rfickwirkung anbelangt, ist auf die 
Praxis des schweiz. Bundesgcrichtes im in— 
terkantonalen Verhiiltnis aufmerksam zu 
machen. Danach ist jeder Kanton verpflich— 
tct, das Steuerverfahren in denjenigen Ffillen 
zu beschleunigen, in welchen er Anspriiche 
zu stellen hat, die mit den Steueransprfichen 
eines andern Kantons kollidieren kénnen. Im 
allgemeinen tritt Verwirkung des Steueran— 
spruchs ein, Wenn dieser nicht innert der nor- 
malen Veranlagungsperiode erhobcn Wird. 
Kein Kanton soll ,gezwungen sein, nach 
Iahren Steuern zurfickzuerstatten, wcil er erst 
dann erféihrt, class ein andercr Kanton fiir das 
gleiche Objekt ebcnfalls besteuern will, das 
von ihm lingst erfasst wurde und woffir er 
die Steuern lingst bezogen hat (vgl, Praxis - 

der Bundessteuern, Locher, Doppelbesteue— 
rung, § 2., IV D und die dort aufgefiihrten 
zahlreichen Entscheidungen des schweizeri- 
schen Bundesgerichtes). Es wire niitzljch, 
wenn die bet¢iligten Staaten im internationa- 
len Verhéiltnis in ihnlicher Weiss auf ihren 
Vertragparmer Rficksicht nfihmen. 
c) Lfickenffillung 
Wie schon ausgefiihrt, liegt .dort cine echte 
Lficke vor, W0 ein Abkormien dutch Ein— 
fiihrung cine]; Generalklauscl- den Anspruch 
darauf erhebt, cine vollsténdige Regelung 
aller Doppelbesteuerungsféille zu bieten abet 
doch ffir einen bestimmten Pall keine Regel
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enthiilt. Hiebei handelt cs sich indessen stets 
um die Auslegung und Anwendung des Ab- 
kommens nach lit. b vorstehend. Hingegen 
kéinnen in einem Abkommen einzelne F5116 
bewusst oEen gelassen sein. Das Verst'alndi— 
gungsverfahren hat dann die Aufgabe, im 
Einzelfall dariiber zu beraten, Wie die Dop— 
pelbesteuerung zu vermeiden sei (vgl. Art. 
2.5, Abs. 3, Satz 2, des Musterabkommens 
OECD). Im Kommentar bjezu ist der Fall 
eines Angehiirigen eines Drittstaates er— 
w‘dhnt, der in beiden Vertragsstaaten Be- 
triebsstfitten seines Unternehmens unterhéilt. 
Dazu ist bemerkt, es sci selbstverstéindlich er— 
Wiinscht, dass die betrefl'enden Verhandlun— 
gen zu einer wirksamen Beseitigung der 
Doppelbesteuerung ffihrten. (Musterabkom— 
men OECD, Ausgabe Bonn I963, S. zoI). 
Da Solche Fille selten allein bleiben, sondem 
sich zu Wiederholen pflegen, kommt den 
hiebei gefundenen Lésungen meist grund— 
siitzliche Bedeutung zu. Es darf wohl ange- 
nommen werden, class solche Léisungen ffir 
die inncrstaatlichen Rechtsmittelinstanzen 
unverbindlich sind, wenn sie nicht bekannt 
gemacht werden. Werden sie abet publiziert, 
so wird sich eine innerstaatliche Rechtsmit— 
telinstanz wohl hieran halten, (19. CS keinen 
Zweck hat, dem Bcschwerdefiibrer in das 
Verstélndigungsverfahren zu dringen, in 
Welchem kaum anders als fi'fiher entschieden 
werden Wird. Daraus folgt, dass solche Ver— 
einbarungen zur Lfickenfiillung eben doch 
fiber den Einzelfall hinaus Wirken und er- 
‘géinzendes Recht darstellen, insoweit sie den 
innerstaatlichen Steueranspruch beschréin— 
ken. Richtigerweise sollten sich die zustéindi— 
gen Verwaltungsbehéirden bemiihen, solche 
weittragende Wirkungen zu vermeiden und 
dort, W0 sic erwfinscht sind, eine Erg'ainzung 
des Abkommens auf dem Wege eines zuséitz- 
lichen Protokolls anstreben. 

94 

III. ERFAHRUNGEN IM VERSTZNDI— 
GUNGSVERFAHREN 

Die Erfahrungen sind im allgemcinen gute. 
Hier seien nur die folgenden Punkte hervor— 
gehobcn: 
I. Das Verstéindigungsverfahrcn erméglicht 
es hin und Wieder, ffir Steuerpflichtige des 
eigenen Landes cine Lésung zu finden, die der 
internationalen Verpflichtung besser ange— 
passt ist als ein Entscheid der Rechtsmittelin- 
stanzen des Vertragspartfiers. Dies ist ein 
entscheidender Vorteil, der aus dem Beste 
hen eines Abkommens abgeleitet werden 
kann. 
2. Bei der Wfirdigung. eines konkreten 
Sachverhaltes kann im Verstéindigungsver— 
fahren oft leichter als im ordentlichen Rechts— 
mittelverfahren ein verniinftiges Ergebnis 
erzielt werden. Die sich gegeniiberstehenden 
Verhandlungspartner haben im allgemeinen 
mit den gleichen Problemen zu kampfen, so- 
dass sic der Haltung der andem Seite, wenn 
dicse ihre Darstcllung des Sachverhaltcs be- 
weisen kann, Verstindm's entgegenbringen. 
3. Im Versthdigungsverfahren gefundene 
aflgemeine Regeln tragen zur reibungsl'osen 
Handhabung des Abkommens bei und sind 
jedenfalls einem Zustand vorzuziehen, in 
welchem auseinandergehende Ansichten be- 
stehen bleiben, auch weIm nicht allc Betei— 
ligten hierin ihren Vorteil sehen. 
4. cenfalls in der Schweiz -gcben sich die 
zustéindigen Verwaltungsbehéirden 9116 M13.— 
he, den zugrundeliegenden Sachverhalt rich— 
tig abzukléiren und, wenn ein Verstéindi— 
gungsverfahren eingeleitet wird, den Steuer— 
pflichtigen in jedem Stadium dieses Verfah— 
rens anzuhfiren. Aber auch die interessierten 
SteuerverWaltungen der Kantone werden 
hiebei regelmiissig begriisst. Bei diesem Vor- 
gehen erscheint ein weiterer Ausbau- des 
Verstéindigungsverfahrens als unn6tig. Ffir 
die richtige Publikation grundséitz‘licher Ent— 
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scheidungen oft dadurch gesdrgt, dass 
als Ergebnis eines Verstéindigungsvérfélnené 
ein Verhandlungsprotokoll aufgestellt wi‘rd, 
das‘ der Publikation f'aihig ist. Sehr gute 

I 
Dienstc l‘eisten die Komnmntare zu den bei— 
den Hauptab‘kommen der Schweiz, namlich 
demjenigen mit den USA und demjenigen 
mit der Bun'desrepublik Deutschland. 
5. Ffir den Steuerpflichtigen wird es im a‘lla 
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gcmeinen unerliisslich s'ein, die iImerstaatli- 
Chen ReChtsnfittel zu ergre'ifen, oder doch 
den Eintritt der Rechtskraft der Verffigun— ' 

gen im andern Staat zu verhindern. Zugleich 
scheint e‘s aber‘ als vorteilhaft, Entsch‘eidun- 
gen in diesem Vcrfahren nach Méiglichkeit 
hinauszuschieben, damit die Partner des 
Verst'alndigungsverfahrcns nicht an Préiju‘di- 
zien gebunden sjnd. ' 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
UNTER‘RICHTUNG fiBER DEN STAND VON DEUTSC‘HEN DOPPELBESTEUERUNGSABKOMMEN 
(- Schreiben des Bundesministers‘ der Finanzen vom 18.1.1971 - IV C/I and 

C2- S 1300 3/71 - *) 

I. STAND DER DOPPELBESI‘EUERUNGSAB- 
KOMMEN UND DER DOPPELBESTEUE- 
RUNGSVBRHANDLUNGEN 

Australien: 
Am 15. 9. 1970 wurde der Text eines DBA 
paraphiert. Hinsichtlich der deutschen Steu— 
ern Wird das Abkommen allgemein ab dem 
Veranlagungszeitraum 197I und ffir die von 
Dividenden, Zinsen und Lizenzgebiihren 
erhobenen deutschen Abzugsteuern ab I. 7. 
1971 anzuwenden sein. 

Brasilien: 
Die im Iahre I966 aufgenommenen Ver~ 
handlungen fiber den AbschluB eines DBA, 
die im Iahre 1969 fortgesetzt Warden, sind 
noch nicht abg‘eschlossen. 

Chile: 
Die im Iahre 1969 aufgenommenen Ver- 
handlungen fiber den AbschluB eines DBA 
sind noch nicht abgeschlossen. 

Groflbrz’tannien: 
Der am II. 10. 1968 paraphierte Text eines 
Revisionsprotokofls zum DBA vom 26. II. 
1964 wurde am 23. 3. I970 unterzeichnet. 
Das Vertragsgesetz zu diesem Protokoll ist 
von den deutschen gesetzgebenden Kérper— 
schaften beschlossen und Wird in Kfi'rze ver— 
6Eentficht. Das Revisionsprotokoll wird ab 
dem VeraIflagungsszeitraum 1969 anzuwen— 
den sein. 

Indian: 
Die im Jahre 1969 angenommenen Verhand— 
lungen zur Revision des DBA vom I8. 3. 
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1959 wurden im Jahre 1970 fortgesetzt, je— 
doch nicht abgeschlossen. 

Indonesian: 
Im Jahre I970 wurden dig: Verhandlungen 
fiber den AbschluB eines DBA aufgenom— 
men. 

Island: 
Der am 3. II. 1967 paraphierte Text eines 
DBA konntc bisher noch nicht'unterzeichnet 
werden; das DBA wird ab 1968 anzuwenden 
sem. 

Israel: 

Die im Iahre 1968 aufgenommenen Ver- 
handlungen fiber den AbschluB eines Erb- 
schaftsteuer—DBA, die im Iahre 1969 fortge— 
setzt wurden, sind noch nicht abgeschlossen. 

Italian: 

Die gesetzgebenden Kérperschaften haben 
dem am I7. 9. I968 unterzeichneten Abkom— 
men_zur Vermeidurig der Doppelbesteue— 
rung auf dem Gebiete der; direkten Steucrn 
bei den Unternehmungen der Luftfahrt zu— 
gestimmt (Gesetz vom Io. 7. 1970, BGBl. 
II S. 723, BStBl. I S. 904). Das Abkommen 
ist noch nicht in Kraft, da der Austausch der 
Ratifikationsurkunden bisher nicht stattge— 
funden hat. Das Abkommen wird ab 1957 
anzuwenden sein. 

*) Abkfirzungen: 
DBA = Doppelbesteuerungsabkommen 
BGBl = Bundesgesetzblatt 
BStBl = Bundessteuerblatt 
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Die im Jahre 1963 aufgenommenen Ver— 
handlungen zur Revision des DBA vom 31. 
10. I925 wurden auch im Jahre 1970 nicht 
fortgesetzt. 

Kanada: 
Die im Iahrga 1961 aufgenommenen Verhand— 
lungen zur Revision des DBA vom 4. 6. 

19 56 wurden auch im Iahre I970 nicht fort— 
gesctzt; sic sollen abet weitergeffihrt warden. 

Kolumbien; 
Das DBA betrefi‘end Schifiahrt— und Luft- 
fahrtunternehm¢n vom 9. 9. 1965 (BGBI. 
1967 II S. 763, BStBl. I967 I S. 25) ist n0ch 
nicht in Kraft, da der Austau‘sch der Ratifika— 
tionsurkunden noch nicht stattgcfunden hat. 
Das Abkommen wird ab 1962. an’zuwenden 
semr. 

Liberia: ‘ 

Am. 25.‘ II. 1970 wurde ein DBA anter- 
zeichnet; das Abkommenwird ab 1970 anzu— 
Wenden sein. - 

Malaysia: 
Die Verhandlungen fiber den Absch'luB eines 
DBA, die im Iahre 1969 fortgesetzt wurden, 
sind noch nicht abgcschlossen. 

Marokleo: 
Am 14. 4. 1970 wurde der Text eines DBA 
paraphiert; das Abk‘ommen wird nicht riick— 
Wirkend anzuwendensein. 

Neuseeland: 
Die im ‘Iahre' 1968 aufgenommenen Ver— 
handlungeu fiber den Abschl‘uB eines DBA 
wurden im Jahre 1970 nicht fortgesetzt. 

Noriuegen: 
Am I. 9. 1970 Wurde der Tcxt eines DBA 
paraphicrt, das das zur Zeit geltende DBA 
vom 18. II. 1958 ersetzen soll..Das neue Ab- 

Bulletin Vol. XXV, March/mars no. 3, 1971 

kommen wird nicht rfickwirkend .anzuwen- 
den sein. 

Pakistan: 
Der am 24. 9. 1968 paraphierte Text eines . 

Ergéinzungsabkommens zum DBA vom 7. 
8. 1958 wurde am;- 24. I. 1970 unterzeichnet 
und zusamme’n mit dem am 27. 8. 1963 un— 
terzeichneten Protokoll zum DBA vom 7. 8. 
1958 von den gesetzgebenden Karperschaf— 
ten gebifligt. Das 'Vertragsgesetz nebst dem 
Protokoll und dem Ergiinzungsabkommen 
Wird in- Kfirze v‘eréifi‘entlic‘ht. Das Ergéin— 
zungsakmmen ist, soweit -es sich auf die 
Besteuerung der Einkiinfte aus intemationa— 
ler Schiffahrt. bezieht, ab 1967 anzuwenden; 
im fibrigen ist Wie auch ffir das Zusatzproto— 
koll von i963 kcine Riickwirkung’ vorgcse— 
hen. 

Philippinen : 

Die im Jahre 1969 aufgenommenen Ver- , 

handlungen fiber den AbschluB cines DBA 
wurden itn Jahre197onicht fortgesetzt. 

Portugal: 
Die von =portugiesischel: Seite geW-iinschten 
Revisionsverhandlungen fiber den am 4‘. II. 
1966 paraphierten Abkommenstext konnten 
auch im Iahre 1970 nicht aufgenommen wer— 
den. .

' 

Schweiz: 
Die im Iahre 1965 aufgenommenen Ver— 
handlungen zur Revision des DBA VOm 15. 
7. 1931/20. 3. 1959 wurden im Jahm 1970 
fortgesetzt, jedoch nicht abgeschloséen. 

Singapur: 
Am 26. 6. 1970 wurde der Text cines DBA 
paraphiert. Das Abkomnien Wird ab 1968 
anzuwenden sein.
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Trinidad and Tobago: 
Im Jahre 1970 wurden die Verhandlungen 
fiber den AbschluB eines DBA aufgenom— 
men. 

Tfirkei : 

Der am 19. 10. 1958 paraphierte Text eines 
DBA konnte auch im Jahr 1970 nicht 'untcr- 
zeichnet warden. Das Abkommen wird nicht 
rfickwirkend anzpwenden sein. 

Zypem: 
Am 29. 10. 1970 wurde der Text eines DBA 
paraphiert. Das Abkommen wird auf die 
deutschen Steuern ab I. I. 1970 anzuwenden 
sem. ‘ 

II. VORLKUFIGB VBRANLAGUNGEN AUF 
GRUND ZU ERWARTENDBR DOPPELBB- 
STBUERUNGSABKOMMEN 

Wie aus der vorstehenden Ubersicht zu ent- 
nehmen ist, werden 'verschiedene der ange- 
ffihrten DBA nach ihrem Inkrafttreten rfick— 
wirkend anzuwenden sein. Auf Antrag der 
Steuerpflichtigen, bei denen diese DBA vor— 
aussithtlich anqenden sein werden, ist die 
Veranlagung vorliiufig durchzuffihren Oder 
bis zum Inkrafistreten des benefienden Ab— 
kommens zurfickzustcllen. Ob bci vorliiufi— 
ger Veranlagung der Abkommensinhalt — 
soweit bekannt — bereits beriicksichtigt wer— 
den 5011, ist nach den Gegebenheiten. des cin— 
zehien Panes zu entscheiden. 
Nach dem in Abschnitt I angegebenen Stand 
warden folgende Abkommen riickwitkend 
anzuwenden sein: 
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Abkommen Anzuwenden Bei Unter— 
mit imlallge- nehmen der 

meinen ab / Schiflhhrt ufld 
Luftfahrt ab 

GroBbritannien I. I. 19691 
Island I. I. 1968 I. I. 19682 
Italian —- ' 

I. I. 19573 
Kolumbien —— I. I. 1962 
Liberia 1. I. 1970 I. I. 1970 
Portugal — I. I. I963 
Pakistan —— I. I. 19674 
Singapur I. I. 1968 I. I. I968 
Zypern I. I. 1970 I. I. 1970 

I. Nur bei unbeschriinkt Steuerpflichtigen, die 
Dividenden aus dem ausléindischen Vertragstaat 
beziehen. 
2. Bis zum Inkrafttreten ist die mit Rundschrei— 

\ ben v. 14. 2. 1964, BStBl. I S. 43, mitgeteilte 
Gegenseitigkeitserkléirung anzuwenden. 
3. Nut fiir Luftfahrtunternehmen. 
4. Nut fiir Schifahtmtemehmen. 

Bei Veranlagung unbeschrinkt Stpfl. zur 
Vermégensteuer kann das obige Verfahren 
auf Féille'beschriinkt bleiben, bei‘ denen der 
Stpfl. in dem ausliindischen Vertragstaat Ver— 
m6gen in Form von Grundbesitz, Betriebs— 
vermégen ode]: —— falls der Stpfl. eine Kapital— 
gesellschaft ist — cine wesentliche Beteiligung 
an einer Kapitalgesellschaft des betrefienden 
auslindischen Vertragstaates hat. 

III. ARBEITEN DES 
S CHUSSBS 

OECD-STEUERAUS- 

Der OECD—SteuerausschuB befaBt sich zur 
Zcit insbesondere mit der Uber’arb‘eitung dcs 
Abkommensmusters von 1963. Ein zusam— 
menfassender Bericht dariiber wird jedoch 
nicht vor Ende des Jahres 1971 zu erwarten 
scm. 
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to the theoretical problems resulting from this 
relationship of law to commercial practice. 
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subject. Wittmann tries to link classic finance 
theory with modern developments in finance 
theory from Keynes to Ec‘kstein and Haller. This 
first part of the work, on public expenses, will be 
followed by other books on pubHc receipts and 
on budget and finance policy. The text—book 
presents theory followed by- cases and problems 
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> 
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Bulletin Vol. XXVI March/mars no. 3 , 1971



Borris G;. Boldyrev, S.A. Sitaryan: New 
Tendencies, in the development of ' the Soviet 
System of Payments of Industrial Enterprises. 
Kenan Bulutoglu: Stimulants fiscaux ct dévelop- 
pements écononfiques: Lin commentaire. 
Library International Bureauvof 
Fiscal Documentation 110. B 5402. 

JAPAN 
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PRENTICE-HALL, Inc. 
ENGLEWOOD CLIFFS, NEW JERSEY 
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INTERNATIONAL 
FISCAL ASSOCIATION 

Announcement 

SALZBURG SEMINAR IN AMERICAN STUDIES 
Course on "AMERICAN LAW AND LEGAL INSTITUTIONS" _ 

July18-August14,1971 
' ‘ 

The above mentioned course will he held in Schloss Leo'poldskron, Salzburg. Austria, by the 
Salzburg Seminar in American Studies. The following subjects will be treated in a series of 
lectures: 

_

’ 

CRIMINAL LAW: 
Speaker: Walter V. Schaefer, Justice, Supreme Court. State of"lllinois. (Faculty Chairman) 

CONSTITUTIONAL LAW 
Speaker: Pau‘l A.'F'reund, Loéb University Professbr, The Hafvard Law Schodl 

CORPORATION LAW 
‘

‘ 

Speaker: Alfred F. Conard, Professor ofLaw. Unlversity of Michigan 

TAX LAW AND POLICY 
Speaker: Frank E,A. Sander. Professor of Law, Harvard University 

THE IMPACT OF POLITICAL THOUGHT UPON A LEGAL SYSTEM: SOME 
COMPARISONS 
Speaker: John N. Hazard, Professor of Law, Columbia Universi'ty 

Costs: $200 
Preference is given _to the age group 30-45 
A full command of English isrequested 
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INSTITUTE FOR TAX ADMINISTRATION 
School of Public Administration, University of Southern California 

INTRODUCTION 

Tax administration is viewed as an important 
area of public administration and one in 
which training, education, and research is 

desperately needed. The new Institute for 
Tax Administration would organize a 
response to these needs. The Institute would 
become another in a series of responses to 
clear public needs which have been develop- 
ed, historically by the School of Public 
Administration, University, of Southern 
Califomia-. 

NEED FOR THE INSTITUTE FOR TAX 
ADMINISTRATION 

I. Thg: major viable problem area of 
taxation that is common to all levels of 
government, in terms of the lack of public 
finance and‘in taxpayer equity, is tax ad- 
ministration. The major problems that have 
emerged as a result of the lack of eEective 
administrative training in taxation and with 
which we are not at the present prepared to 
cope are: . . 

I. Evasion—the tax burden is increasingly 
distributed on the basis of ability and 
Willingness ,to evade rather, than on the 
equity prescribed by law. Changes in tax 
legislation, therefore, tend to punish the 
honest or those large corporate entities 
Whose very size make outright evasion 
impossible. ' ‘ 

2. The-inability of stage, county, or‘ Iota} 
governments to meet their obligations. 
The “taxpayer revolt” is becoming a part 
of our national pattern, and if it continue; 
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will Cause a breakdown in our public 
services. 

3. Tax policies or laws that are desirable, for 
all practical purposes, are limited to those 
the administration can effectively carry 
out rather than based on economic 
policy or public need. 

The tax situation in the United States and the 
financial needs of other countries clearly 
require that administration be made more - 

efective. An Expert Group, convened by the 
United Nations, reported in November 1970 
that “future efforts toward improvement of 
tax systems in developing c'ountries' are 
seriously impaired at the outset by the 
shortages of qualified stafi” in the majority of 
developing countries.” 
Reduction of the taxpayer burden and im- 
proved public service by efficient administra- 
tion, rather than by evasion or legislation, is 
not only good economics but good politics. 

PROPOSAL 

The University of Southern California; 
School of Public Administration, recogniz- 
ing that tax administration is a universal 
discipline, proposes to establish an Institute 
for Tax Administration, starting June 1971, 
in order to increase the effectiveness of tax 
agencies both national and foreign and to 
serve as a focal point if research and know- 
ledge on the subject.

I 

STUDENT BODY 

In the United States and Canada today there 
are approximately 200,000 employees of tax 
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INSTITUTE FOR TAX ADMINISTRATION, 

agencies in 50 states; 3,049 counties; and 
innumerable municipal tax systems. Only a 
minority have adequate in—service training 
and ever} fewer the overall training faéilities 
necessary to bring them to a desirable level 
of effectiveness. 
The Federal Government (Internal Revenue 
Service), with 55,000 tax employees, has a 
good in—service training system but would 
profit greatly from a. central Institute and 
from the interchange of studies and research 
necessary to develop top executives in the 
basic theories and practices of the subject. 
The countries of Western Europe vary in 
their tax administration capabilities from 
very good to extremely bad. About one-half 
would profit greatly from expanded trainin 
facilities. » 

Finally, in addition to the some 2 55,000 tax 
employees working in the United States and 
Canada, there are over one million employ- 
ees of tax systems worldwide. The problems 
inherent in the use of United States Govern- 
ment funds for the purpose of increasing the 
social development of other less-developed 
countries—who are unable to collect their 
own taxes—are well known; and con— 
gressional curtailment of these funds makes 
these problems even more potentially 
dangerous to the interest of the world. 
In addition to tax administrators, a working 
knowledge of the principles of tax ad- 
ministration should -prove valuable to 
complete the cycle of knowledge for 
specialists in Business Administration, Eco— 
nomics, and Tax Law. ' 

‘
‘ 

While the prir‘nary emphasis of the‘school 
will be toward training tax administrators 
in the United States and Canada, the univer— 
sality of application of the discipline will 
permit, with minor adaptation, 
coverage for foreign tax administrators, tax 
praCtitidners, and students for Whom ‘a 
knowledge of the subjett would be valuable. 

II2 

equal ' 

PROGRAM 

I. Comprehensive Course _ 

This course has been developed to meet the 
needs of tax agencies for generalists in the 
middle and top management area. They 
would be made conversant with good ad- 
ministrative and technical practice in all areas 
of Tax Administration and secure a usable 
background of knowledge in Tax Objecti- 
ves, Administrative Theory, and Tax Policy 
and LaW as it relates to Tax Administration. 
The comprehensive course of full-time study 
would be broken into 6 segments. These 
are General Background, Phase I (Organiza— 
tion, Planning, and Control),- Phase II (Tax 
Audit, Fraud, 8: Appeals Functions), Phase 
III (Collection and Data Processing), Phase 
IV (Personal Administration, Bribery, and 
Collusion), and Phase V (Public Relations, 
Communications, and Training). University 
credit of 1 2 units toward a-Master’s Degree in 
Public Administration will be allowed to 
those otherwise qualified for University 
credit; 
For foreign students, a Working knowledge 
of the English language would be a pre— 
requisite.‘The Institute will offer the compre- 
hensive course starting June 14, I971. 

2. Discrete Functional Courses 
These courses are viewed as developmental 
or refresher courses for middle management 
or staff technicians in a functional area. 
The pertinent knowledge and research in 
terms both of theory and practice would be 
presented and discussed in an organized 
fashion. To meet the needs of specific tax 
agencies or tax practitioners, the noted 
functions can be segmented- in 'a logical 

relationship that fulfills individual require- 
ments; Simultaneous translation equipment 
will be available for foreign language 
groups. The timing of the functional courses 
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will be from‘4‘ to -6 weeks depending on the ‘ 

function and upon the group requirements. 
The Institute is prepared to offer, starting 
June I971 and at appropriate intervals 
thereafter, discrete functional courses in: 
a) Auditing—purposes, types, systems, se- 

lection, and control. 
b) Collections——inc1uding processing, cur- 

rent accounts, use of data, processing 
machinery, coflecti'on enforcement. 

c) Management and Supervision—including 
control systems, methods, organizations, 
and general management and supervison. 

3. Discrete Courses on the Administration of
‘ 

Specific Taxes ' 

Changes in legislation, economic shifts and 
developments, and need for greater public 
service frequently require pinpointed train— 
ing on effective administration of specific 
types of’tax law. The Institute is prepared to 
meet these needs either by general coverage 
of the topic or in training a group from one 
tax agency in their specific needs. ' 

Simultaneous translation equipment will be 
available for foreign language groups. While 
coverage will depend on the above need, the 
Institute will offer, starting June 1971, courses 
of 4 to 6 weeks dIiration on the administra- 
tion of the following types of taxes :. 
a) Sales Tax (including value added) 
b)‘ Real Estate Taxation (rural and urban) 
c) Excise Taxes 
Additional courses will be oEered as sufficient 
need‘ develops. 

4; Special courses will be developed to fill 
the needs of accountants, tax lawyers, 
economists, and public finance specialists to 
complete their comprehension of this most 
important segment of their professional 
knowledge. 
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DOCUMENTS 

LIBRARY, RESEARCH, AND TECHNICAL 
ASSISTANCE 

The development of mere effective and 
equitable Organization, Systems, and: me— 
thods, by the measurement of the impact on 
the taxp’aVing- public and the agency of 
legislation, administrative techniques, and 
regulations haé been confined mainly to 
estimation of tax revenues. What has been 
done has been piccemeal and by the various 
tax agencies as‘ their specific needs, dictated. 
The Institute for Tax Administration expects 
to ‘become the center for assistance, advice, 
study, and technical clearance for this 
developmental work. The Institute views 
this pooling of resources and study of 
research technique as a major function and of 
'coequal importance to the instruction offer— , 

ed. 
Rather than wait for projects to be propoéed, 
it is anticipated that the, Institute would take 
the lead in meaningful study and in develop— 
ment of a jointcfi'ort by interested tax agen— 
cies. 

Some suggested areas of study or research 
would include: 
3.) Technique and use oftax models. 
13) Development of techniques for measure- 

ment of compliance. 
c) Development of techniques for estima- 

tion of revenue derivable from specific 
legislation. 

d) Administrative cost versus tax yield in 
tax areas as a guide‘to planning. 

6) Tax burden versus national or state 
income. 

f) Techniques, and value of each, in the 
selection of returns for audit. 

g) Effect of the economic organization and 
pattern of a political entity on the 
administration of the taxes that make up 
its structure. 

h) Effects of inflation on tax administration. 

1:3
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i) Planningfor modernization of machinery 
and systems to remain coordinative with 
modern industry. and finances. 

A central library of tax administration 
publications secured from all available 
sources and properly annotated will be 
collected and made available to all interested 

n4 

tax agencies and practitioners. The library 
would also act as a central repository of all 
studies, published and non—published, that 
would be of use in the area of public finance 
and would make this material available upon 
request. 

' 
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DOMESTIC INTERNATIONAL SALES CORPORATION- 

The U.S. Tréasury intréduced its Domestic International Sales Corporation Proposal (DISC)
~ 

: 
to the House Ways and Means Committee on May 12-, 1970. We puElish the statement ofthe ' E 

' 

- Honorable John S. Nolan, acting assistant secretary fbr tax policy before the House Ways and 
Means Committee. The development of this important proposal will be published in short in 
Tax News Service, publication of-the International Bureau of Fiscal Documentation.

7 

I appreciate the opportunity to appear before 
this Committee to describe our Domestic 
Intemational Sales Corporation (DISC) 
recommendation. We make this recommen- 
dation because the U.S. tax system presently 
results in an income tax disadvantage to U.S. 
export sales as compared to. foreign produc— 
tion of subsidiaries of U.S. companies, or of 
foreign-owned ‘companies, At a time when 
the U.S. is making every effort to imprové 
its balance of trade, this disadvantage should 
be' removed. The DISC proposal provides 
for deferral of U.S. tax for a domestic 
corporation engaged in export sales similar 
to that presently provided for foreign 
manufacturing subsidiaries of U.S. compa- 
nies. This recommendation for providing 
greater equity in the U.S. tax treatment of 
export income to- the extent it constitutes 
foreign source income is sufficiently related 
to the foreign trade position of the United 
States that it deserves your consideration at 
the present time. 
While income tax factors. are important, 

we recognize that economic factors. often 
tend-to favOr-local production in or n'ear the 
market in which the products are being sold. 
Over the last twenty years 'We have witnessed 
a constantly increasing degree-of manufact- 
uring abread by U.S. companies. In many 
cases, for a; variety of political and economic 
reasons,,such local production may bej'the 
only means of competing eEECtively in 
certain markets. U.S. tax policy can and 
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should, at best, have only a limited effect on 
such decisions. On the other hand, the U.S. 
tax laws themselves have treated export sales 
much lcss favOrably than'foreigjn manufact- 
ure and thus have compounded the emphasis 
on foreign production. This inequity in our 
tax laws can and should be remedied. 
We should compare U.S. tax rules with those 
of many of the developed countries of— the 
world which base their tax jurisdiction on 
territorial concepts. and defer- their tax ,on 
export income or exempt such incomc from 
tax, to- a greater or les'ser extent. In addition, 
many co'untnies have special .tax rules which 
effectively promote 'export activity such as 
extraordinary res¢rVC allowances on export 
sales and- greatly a’ccelerated depreciation of 
export assets. In contrast, the United States 
taxes currently and, with the exception of the 
Western Hemisphere- Trade Corporation 
concept, fully, the income from. any export 
sale by a domestic corporation because the 
corporation is incorporated in the United 
States. - . 

In .~1962, legislation -Was enacted to tax 
currently United States shareholders on 
c'prtain passive income (such as dividends, 
interest;- and royalties) and‘ on Certain sales 
and services income earned by controlled 
foreign-subsidiaries. Twojmportant exce‘p. 
tions Were made. First, the Export Trade 
Corporation exception in section 970 of the 
Internal Revenue Code provides specifically 
for linfited-deferral‘of income earned By a 
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foreign corporation selling U.S. export 
production. In retrospect, it seems strange 
that such deferral should be available only to 
a fbrez'gn corporation and not Where export 
sales are made directly by a U.S. corpora— 
tion. Second, section 963 allows in eEect full 
U.S. tax deferral of low—taxed income of a 
foreign sales company Where pursuant to a 
so-called “minimum distribution” election 
such income is averaged with higher taxed 
income from foreign manufacturing activi— 
ties of the same controlled group if the aver- 
age eEective foreign tax rate reaches 90 
percent of the U.S. tax rate. In a real sense, 
the only U.S. exporters who benefit from 
such deferral are those who also have sub- 
stantial investments in foreign manufacturing 
facilities and thus can achieve this complex 
averaging efect. 
In View of these limitations on deferral, the 
only way most U.S. manufacturers are able 
to obtain the benefits of fu'lldeferral of the 
U.S. tax is to form a foreign COrporation to 
manufacture abroad. The income from the 
sale of goods manufactured by foreign 
corporations owned by U.S. shareholders is‘ 

not taxed by the United States until such 
income is distributed to the Shareholders (or 
the stock of the subsidiary is sold). Until 
distribution (or' the sale of the stock), the 
only applicable income taxes are foreign 
taxes, and these may be imposed at a level 
below the U.S. level or may be completely 
waiv'ed, especially on exports. 
This existing U.S. tax treatment of foreign 
source income inherently involves a bias in 
favor of our largest corporations. Through 
their extensive foreign structures, they are 
frequently able to use the foreign tax credit, 
either with or Without minimum distribu— 
tion elections, to reduce their U.S. tax 
liability on export earnings. To the extent 
this is being achieved under present law, the 
tax deferral effect of the DISC propOSal 
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_would not involve a revenue loss through a 
postponed receipt. We do not have adequate 
data at this time to determine the extent to 
which the foreign tax credit presently Serves 
to shield export income from U.S. ta'x, but 
we believe it to be significant. The more 
important point, however, is that the DISC 
would work more in favor of companies 
without existing large foreign structures and 
extcnsive foreign tax credits. 
Accordingly, the DISC will provide equi- 
valent opportunities for tax deferral for 
foreign source income, to the extent this 

income arises from export sales, for smaller 
corpOrations and for corporations newly 
entering the export market or expanding 
their export sales. This additional equity of 
tax treatment as between our largest corpora— 
tions and U.S. business in general is an 
important feature of the Administration’s 
proposal. 
Some would say that the remedy to the 
inequities we desCribe is simply to remove 
the deferral on all foreign earnings of U.S.- 
cont’rofled businesses and tax it currently. 
Such 'a response clearly acknowledges the 
inequities we describe. It also overlooks some 
critical facts. The foreign-owned competitors 
of U.S. businesses in the world markets are 
generally not subject to such an all—embrac— 
ing concept of taxation by their home 
countries. To the contrary, the territoriality 
principle of the tax systems of the majority of 
industrialized countries exempts foreign 
source earnings, so that their companies 
operating abroad'are able to enjoy the full 
advantage of tax holidays and reduced 
corporate rates, Whether directly or through 
greatly accelerated dcpreciatiOn'allowances or 
other special tax allowances or inducements. 
Our studies show that the average effective 
foreign tax rates‘are generally below our 
U.S. effective corporate rate. For 1964, the 
effective foreign tax rate on all foreign 
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subsidiary operations of U.S. businesses Was 
approximately 38.6 perCent. O’ur U.S. 
companies presently achieve deferral on the 
difference between the foreign tax level and 
the U.S. tax level with respect to the earn- 
ings of their foreign subsidiaries, and thus 
pay no more tax on a current basis than their 
competitors. -However, Virtually every for- 
eign country imposes a withholding tax on 
dividends. If the U.S. were to impose its 

taxes on the earnings of U .Secontrolled 
fereign subsidiaries on a‘ current basis, these 
subsidiaries would surely remit their earnings 
in dividends to be certain of obtaining the 
foreign tax credit for the Withholding taxes 
on dividends. Earnings needed in the busi—- 
nessesof the foreign subsidiaries would then 
be returned as capital cOntributions or loans. 
These Withholding taxes would largely offset 
the residual U.S. tax through the foreign tax 
credit. The net effeét Would be an increase in 
the current foreign taxes collected from U.S. 
businesses with little, if any, additional U.S. 
tax. Thus, the ,positiOn of the U.S. businesses 
in the world market would be prejudiced. 
We think it is_ not wise as a matter of sound 
national tax policy to afect adversely the 
competitive position of our companies by 
neutralizing their opportunities to benefit 
from lower levels of foreign tax in countries 
in which they have substantial operations and 
which are enjoyed by their competitors. 
This, of course, wou1d= be précisely the effect 
of extending our own corporate tax to all 
fOreig'n source income of U.S. businesses. 
The existing structure provides for deferral 
of the U .3. tax until dividends are paid. The 
payment of such dividends reflects the fact 
that the foreign earnings are no longer need- 
ed hi the foreign operations. This is a sound 
sy'stem and is equally sound for export 
earnings. 
Thus, the basic purpose ofthe‘DISC proposal 
is to remove inequities in our present system 
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in the tax treatment of expert earnings. I will 
now outline the main features of the 
propbsal. ' 

L BasicProvigions . . 

The Internal Revenue Code would be 
- amended to provide for a new category of 
domestic corporation to be known as a 
Domestic International Sales Corporation (a 
“DISC”). The U.S. tax on the export 
income derived through such a corporation 
would be deferred as long as it is either used 
in the corporation’s export business, is 

invested in “export related assets” of the 
DISC, or is invested in “Eximbank paper,” 
and thus is not distributed to the DI‘SC,S 
shareholders. “Export related assets” would 
include loans to manufacturers, including the 
DISC’s U.S. parent company Where the 
DISC is a subsidiary, to finance investments 
in U.S. plant, equipment and machinery, 
inventory, and research and development to 
the extent these investments are deemed 
export related. The manfifacturér’s total 
investments for any of these purposes would 
be treated as export related 'in the same ratio 
as the manufacturer’s sales- destined for ex— 
port bear to total sales. 
In order to qualify as a DISC, a corporation 
would be required“ to confine its activities' 

almost entirely to export selling and .certain 
related activities. A DISC could have 
foreign sales branches and its own foreign 
sales subsidiaries Where such branches and 
subsidiaries are engaged in the sale of U.S. 
exports. The DISC could not‘ engage in 
manufacturing or invest in or finance foreign 
manufacturing activities except to a very 
limited degree in direct support of its U.S. 
export sales activities. 
A DISC could sell the products of any 

domestic manufacturer (purchased from, or 
sold on behalf of, the manufacturer or 
another DISC) and COuld sell them to any 
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foreign purchaser for a foreign destination, 
Whether Qr- not related. 'While foreign 
permanent establishments of U.S. persons 
would be treated as foreign purchasers, this 
rule would not apply to sales to‘ the U.S. 
Government for'foreign use. The relation— 
ship of the DISC proposal to trade effected 
under the Canadian Auto Agreement is 

being examined. 
Although some complexity Will be in— 

herent in defining an entity entitled to the 
tax status of a DISC; We intend to simplify . 

tax concepts applicable to export activity to 
the maximum degree possible. For example, 
a destination test- for export sales would be 
substituted to reduce the complexities of the 
present passage of title test. 

2. Qualification as a DISC 
In order to qualify as a~DISC, a domestic 
corporation would be required to meet a 
gross receipts test and an assets test. It would 
also be required to distribute .currently 
interest received on investments in “export 
"relatedassets." To achieve recognition as a 
DISC, the only requirements would be an 
equity capital investment of $2,500 or more, 
a ratio of indebtedness to related-companies 
not in excess of five times the equity capital, 
and an appropriate election. 
To meet the gross receipts test; at least 95 
percent of the DISC’S receipts would be 
required to be received from export "sales 

activities and from investments ‘in “export 
-related assets” and Eximbank .paper. In 
order to meet the assets test, 95 percent of the 
DISC’s assets would be‘required to be used in 
its export business or be in the form of 
“export rélated assets” or“Eximbank paper.” 
To prevent inadvertent disqualifications 
under either of these tests, we will provide 
‘that if any income derived from non— 
gualified receipts or any' non-qualified 
assets are timely distributed by a DISC, such 
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receipts-or assets' will not be -taken irito 

account for purposes of the 95 percent gross 
receipts and the 95 percent assets tests. 
The following would be treated as giving 

rise to qualified gross receipts: 
— export sales of goods manufactured, 
produced grown or extracted in the 
United States by persons other than the 

~ DISC and sold by the DISC either on a 
purchase and resale ‘basis or as a commis— 
sion agent; 7 

— the leasing or rental of U.S. export 
property; - 

— the performance of services by the DISC 
-ancillary to its sales or leases; 

—— interest on credit extended to export 
custOmers in accordance with normal 
commercial practice; 

— interest on obligations issued, guaranteed 
. or insured, by the Export—Import Bank 
and certain similar paper (see p. 121 infra); ‘ 

—- interest and dividends from foreign sales 
subsidiaries engaged in marketing U.S. 
exports, including foreign packaging and 
limited assembly operations; - 

— interest and dividends from limited in- 
vestments 'in unrelated foreign corpOra— 
tions made in furtherance of export sales, 
such as a loan to a foreign distributor; 

— interest on investments in “export! related 
assets,”vinc1uding loans to U.S. manu— 
faCturers, Whether or not related to the 

- DISC, to finance investments related to 
’ 

.export production (see p. 120 infia); 
- — gains on the sale of assets used to producé 

export receipts; 
— interest on deposits in the U.S. - with 

persons carrying on‘ the banking-business 
provided the deposits are temporary—that 
is, any deposits as of.-the last day of the 
taxable "year (other than- working capital 
used in the export business), must be 
invested in other qualified assets Within the 
time prescribed for' the filing of the 
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DISC’s return for such taxable year; and 
— other transactions and activities directly 

related to‘ exporting of U.S. products as 
designated by the Treasury Department in 
regulations. 

Qualified assets W0u1d~inc1ude assets used by 
a DISC in its export business (that is, assets 
giving rise to export receipts); investments in 
“export related assets,” temporary deposits in; 
U.S. banks, and investments in “Eximbank 
paper.” Among the assets which would in all 
events be treated as used by it DISC in its 
export business or as qualifiedassets are: 
—; obligations of export customers received 
on sales in accordance with normal com- 
mercial practice; 

‘—- other working capital used in its sales or 
commission business; 

— export property held for lease; 
— assets of foreign sales branches handling 

U.S.vexp'ortsy ' 
‘ ' 

-'- obligations issued, guarantEed, or insured 
by the Export—Import Bank and certain 
other similar paper (see p. 12I infra); 

— stock or securities in foreign sales suba 
sidiaries engaged in marketing U.S. 
exports, including foreign packaging an 
limited assembly operations; ' 

-'- stock or securities in' unrelated foreign 
corporations made in furtherance of an 
export sale or sales; 

— obligations representing loans to domestic 
producers to finance’ “export related 
assets7’i(see p. Izo‘infra); 

— temporary deposits in the United States 
with persons carrying on the banking 
business; and 

— other assets directly related to U.S. 
exporting as designated' by the Treasury. 
Department in regulations. 

The third b'asic requirement for qualification 
as a— DISC is the distribution by the DISC as a 

‘ 

dividend within nine months after the close 
{of its taxable year of interest received oh 
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investments in “expOrt related assets” (loans 
to manufacturers) and‘on temporary deposits 
in U.S. banks in excess of normal working 
capital requirements. The stockholders of the 
DISC receiving such dividends are subject to 
full corporate and] individual income tax on 
the distribution. 

3. Tax Treatment of DISC Income 
So long as the domestic corporation con- 
tihues.to qualify as a DISC, U.S. tax would 
not be imposed on its current or retained 
export earnings, which would include 
dividends. and interest from its qualified for- 
eign subsidiaries. Upon a, dividend distribu— 
tion or thé liquidation or sale of the shares of 
the DISC, its retained export earnings would 
be taxed toits' shareholders as ordinary in— 
come. Thus, the- net eféct would be- a 
deferral of the U.S. tax. The intercorporate 
dividends-received dedilction would nOt be 
available since the DISC would not have 
been subject to tax and the tax is only to be 
deferred until distribution by the DISC. 
Dividends of a DISC paid out of qualified 
income would be treated as foreign source 
income except to the extent such dividends 
are attributable to interest on investments in 
“export related assets” or on domestic bank 
deposits. With respect to any foreign income 
taxes“ paid by the DISC, 3. foreign tax Credit 
would be available to the corporate share- 
holders to offset US; tax on foreign source 
dividends received from the DISC (or U.S. 
tax on liquidation or sale of the DISC); it 

could also serve, subject to the limitations in 
section 904 of the Code, to-ofiéet U.S. tax 
on other foreign s’ource income. This would 
approximate the tax treatmentof accumulat- 
ed earnings and profits offorcign subsidiaries 
under present law and the present treatment 
for exports where fiassage of title is arranged 
to-occqr outside of the United States. 

119



DOMESTIC INTERNATIONAL SALES CORPORATION 

4. Limitation on DISC Profits 
We propose that limitations be established on 
the profits which could be earned by a DISC 
in cases Where it is purchasing from, or 
acting as a commission agent for, a related 
manufacturer. Such limitations would be 
specified in regulations pursuant to statutory 
authority. 
The regulations would provide that the 
income of the DISC (computed under 
normal tax accounting rules) would be 
subject to being allocated to the related 
manufacturer if it exceeds the income 
computed under both of two alternative 
fermulas. As long as the income of the DISC 
does not exceed the amount determined 
under- the formula which gives the higher 
amount, no allocation would be made and 
the income could be deferred. The formulas 
Wduld be: 
A. The DISC could not realize income in 

excess of 4 percent of its sales plus IO 
percent of the “export promotion 
exoenses” incurred by it; and 

B; The DISC could not realize more than 
' 50 percent of the combined taxable 
income from the manufacture in the 
United States and the export sale by the 
DISC, plus IO percent of the export 
promotion expenses incurred by 'the 

DISC. For this'purpose, the taxable in- 
come generatediby sales of. the DISC 
would be determined by deducting from 
sales the cost ofgoods sold determined on 
the same basis as that charged b'y‘the 
manufiicturer on uncontrolled sales (in— 

ventoryicost). Other deductions (except 
certain nonoperating deductions) such as 
selling expenses, general and administrat- 
ive expenses, research and development 
and interest expenses, would be allocated 
between sales by the DISC and sales by 
the manufacturer on the basis of net sales 
from each of these sources or, where 
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certain markets are primary-and. other 
markets are secondary, on an appropriate 
basis to be specified in the rlcgulations; 

In addition to these formulas, the income of 
the DISC would not be allocated to the 
related US. manufacturing company if it is in 
accord with the intercompany pricing rules 
set forth in the existing regulations under 
Section 482 of the Internal Revenue Code. 

Allocation rules along the foregoing lines 
would be analogous to those applied by a 
number of countries,'genera]ly on an in- 
formal basis, in the determination of their 
tax liability on exports. Their primary 
advantage would be in providing a greater 
degree of specificity and definitiveness in 
limiting the profit which may be realized by 
the DISC vis-a-Vis its related U.S. manu- 
facturer. 

5. Investments in “Export Related Assets” 
A DISC would be permitted to invest its 
accumulated export income in “export 
related assets.” Such investments would be in 
the form of loans to domestic manufact— 
urers, Whether or not related, to finance the 
manufacturer’s export related assets. The 
amount of export related assets of'a manu- 
facturer would 'be that proportion of the 
manufacturer’s investment in production and 
supporting facilities which is the'same as the 
proportion of the manufacturer’s export sales 
and sales to DISC’s to its total sales. Thus, if 
the manufacturer’s export and DISC sales 
represented 20 percent of its total sales and its 
production and supporting facilities equaled 
$20 million, the authorized borrowing 
would be $4 million. 
It is contemplated that When a DISC makes 
such loans to an unrelated borrower, such 
borrower would provide the DISC with a 
certification that the borrower has not and 
will not exceed its authorized borrowing for 
the year. 
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The production and supporting facilities of a 
manufacturer which would qualify for 
purpose would include: 
— existing plant, equipment, machinery and 

supporting production facilities (including 
those for storage, transportation and ad- 

’ 

ministration) valued at their adjusted basis 
after depreciation (reduced by outstanding 
DISC loans previously made with respect 
to such assets); 

— investment in néw plant, equipment and 
machinery and other new subporting 
production facilities; 

— inventory (reduced by outstanding DISC. 
loans previously made with respect to‘ 

inventory); and 
— research and development expenditures 

(Whether or not capitalized) incurred 
during the year. ' 

It is not contemplated that there Will be any 
tracing of loans to specific manufacturing 
facilities or equipment actually used in 
production for export. 
All loans WOuld be interest bearing, resulting 
in an interest deduction to the borrower. The 
Section 482. safe haven rules will be app‘h‘C-a 
able: presently the interest charged must be a‘ 
minimum of 4. percent and maximum of 
6 percent, although the rate'may be higher if 
an arm’s-length rate would be higher. 

7 The term ofan-y loan need not be less than IO 
years. Loans related to investment in research 
and development and inventory would be 
for IQ years. To the extent that loans relate to 
investments in fixed assets, the term may he 
longer based on the weighted average useful 
life for depreciation purposes for such a'ssets, 
W'ith‘an outside limit for any asset (including 
land) of 30 years. At maturity, any ‘loan 
could be renewed, or the principal loaned to 
another borrower, provided always that 
there is compliance with the- rules previously 
described. -

' 

Qualified loans would remain qualified 
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throughout their term regardleSS of any 
decreases in export sales. They would not be 
treated as constructive dividends. 

6. Acquisition ofExpOrt—Import Bank Paper by 
DISC’s 

As stated above, qualified export income 
would include interest on credit extended to 
export customers in accordance with normal 
commercial practice and interest on obliga- 
tions issued, guaranteed, or insured by the 
Export-Import Bank and certain similar 
paper. Such debt obligations would also 
constitute qualified eXport assets. ‘In cases 
where the DISC acts as a commission agent 
fOr an export manufacturer, the obligations 
acquired by the manufaCturer in connection 
with the extension of credit to export 
customers in accordance with normal 
Commercial practice could be acquired by the 
DISC. ‘ 

4 
.- 

It would be provided that-the following 
types ofExport—Im‘port Bank obligations and 
similar paper would giVe rise to qualified 
export income and Constitute qualified 
export assets: ‘ 

— obligations issued by the EXport-Import 
Bank;

- 

—‘ obligations guaranteed or insured by the 
Export—Import Bank in 'cases Where the 
DISC purchases the obligations from the 
Export—Import Bank or from the ex- 
porter; 

— obligations insured by the Foreign Credit 
Insurance Association in cases Where the 
DISC purcha'ses the obligations from the 
exporter; 

— obligations issued by certain domestic 
corporations organized solely for the 
purpose of financing U.S. exports pursuant 
to an agreement with the Expat—Import 
Bank whereby such corporation makes 

- export loans guaranteed by the Export- 
Import Bank. - 
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7. Deficiency Distributions 
In order to prevent inadvertent disqualifica- 
tion of a DISC, a deficiency dividend proce- 
dure would permit continued qualification of 
the DISC. Deficiency distributions could be 
made at two stages Where either the income 
or asset test had not been met or interest on 
investments in export related assets or 
temporary bank deposits (referred to as 
“distributable interest”) had not been distri- 
buted: 
-,— Current Deficiency Distributions. Where the 
DISC during the taxable year had at least 
70 percent of its gross receipts in theform 
of qualified receipts, a distribution of the 
incqme derived from non—qualified gross 
receipts could be made at any time after the 
close of the DISC’s taxable year and prior 
to the time for filing the DISC’s annual 
return. Similarly, any non—qualified asset 
could be distributed, or such asset could be 
liquidated with the proceeds being distri— 
buted or investcd in qualified asset, Within 
such period. A distribution of “distribut- 
able interest” could be made Within such 
period Without regard to the 70 percent 
test, ; 

— Delayed Deficiency Distributions. A distribu— 
_ 
tion of “distributable interest” or non- 
qualified income or a non—qualified asset 
(or a distribution from _the proceeds of 
such an asset) could be made at any time 
with respect to any year as to which the 
period for assessment of additional taxes 
had‘ not expired provided that the exist- 
ence of such income or asset and the failure 
to distribute it Within the return filing 
period was due to reasonable cause. 

A delayed deficiency distribution would be 
required to consist of the distributable 
interest or non—qualified income (or asset or 
proceeds therefrom) plus an annual interest 
charge to compensate for the deferral of tax 
on the income from the return filingdate. 
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8. Disqualification of DISC, Liquidation, or 

Sale of Stock
. 

Upon liquidation of a DISC or upon its 

disqualification (Where the deficiency divid- 
end procedures are not used), DISC status 
would terminate and the earnings and 
profits of the DISC on which US. taxes had 
been deferred would be deemed to be 
distributed to the shareholders. Each share- 
holder would be taxed as if he had received 
his pro rata portion of such income in equal 
installments in the year in which such 
liquidation or disqualification occurs and in 
each of the succeeding nine years; except that 
if the DISC has not been qualified as such for 
at least ten years, the period of distribution 
will be deemed to be the number of years the 
DISC was in existence prior to the com- 
mencement of the liquidation or the disquali— 
fication. 
Upon the sale of stock in a DISC, the gain 
realized will be taxed at ordinary income 
rates to the extent of the accumulated 
earnings and profits after the date of the 
DISC election. The foreign tax credit would 
be available similar to its application under 
Section 12.48 of the Internal Revenue Code. 

9. Reorganization of Existing Export Opera— 
tions 

It is contemplated that in general tax-free 
reorganizations would be permitted to place 
existing foreign operations in a DISC or to 
put existing foreign sales subsidiaries under 
its ownership. 

10. Financial Accounting 
We understand that the Accounting Prin- 
ciples Board of the American Institute of 
Certified Public Accountants has recently 
reviewed the question of the proper ac- 
counting treatment with respect to the 
deferred tax liability on the profits of a 
DISC. We understand that they have con-. 
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eluded that the DISC could ‘Be treated in the 
same manner as a foreign subsidiary—that is, 
under current practice there is ho require— 
ment that the deferred tax liability be 
accrued currently on the income, so that the 
.U.S. tax liability would be reflected'asacost 
ét the time dividends are paid, just as it 

Would be imposed under. our DISC proposal. 
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This concludes our description of the DISC. 
A more detailed technical explanation has 
been delivered to the Committee and is 

available to the public at the Treasury’s 
Publiclnformation Office. -

' 

I‘ will’ be pleased to ansv'ver any questions 
concerning this proposal. ' ’ 
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NEW DRAFT EEC DIRECTIVES 

The Commission of the EEC has submitted to the Council a proposal for 4 directive on the 
harmonization of taxes on fuel oils in the Member States, and a proposal for a directive on the 
harmonization of taxes on tobacco in the Member States. 
The text of these two drafts is published in the French language below. 

Proposition de directive du Conseil sur le rapprochement des taxes spécifiques de 
consummation frappant les hydrocarbures liquides destinés £1 étre utilisés comme 

combustibles 

(Présentée par 19. Commission au Conseil 16 28 décembre I§7o)* 

LE CONSBIL DES COMMUNAUTfis 
EUROpéBNNEs 

V11 16 tfaité instituant la Communau’té éco— 
nomique européenne, ct notamment l’article 
99: 
vu la proposition de la Commission, 
vu l’avis du Parlem'ent européen, 
vu l’avis du Comité économique ct social, 
considérant que l’établissement d’une politi— 
que commune de l’énergie fait partie des 
objectifs que la Communauté s’est assignés; 
considérant que les diEérences importantes du 
niveau des taxes spécifiques de consommation 
frappant les hydrocarbures liquides destinés 
:‘a. 6tre utilisés comme combustibles peuvent 
fausser les conditions de la concurrence £1 

l’intérieur de la Communauté; qu’une har- 
monisation des taxes spécifiques de consom— 
mation frappant les hydrocarbures liquides 
destinés é étre utilisés comme combustibles 
s’inscrit clans l’objectif de la suppression des 
frontiéres fiscales, de la libre circulation des 
produits énergétiques et de l’élimination des 
discriminations; que, de ce fait, i1 convient de 
réduire l’écart existant actuellement entre les 
taxes frappant ces produits; 
considérant que, par suite du réle que l’éner- 
gie joue pour les entreprises en tant que fac— 
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teur dc cofit, 1a productivité ct les possibilités 
d’exporpation dc l’économic, dc meme que 
16 (:0 fit de la vie des particuliers, sont sensible— 
mcnt afiéctés par le m:veau des prix dc l’éner- 
gie; que la Communauté a intérét é. s’ap— 

provisionner é des prix relativement étables 
ct has; que, en Outre, 1a taxation différente 
des sources d’énergie é l’intérieur d’un méme 
Etat membrc fausse la concurrence entre les 
énergies ct influence le choix du consomma— 
tcur; que l’abaissement du niveau des taxes 
spécifiques 5. la consommation frappant les 
hydrocarbures liquides destinés 5. étre utilisés 
comme combustibles V9. dans Ie sens de cet 
objectif; 
considérant que ce rapprochement ne peut 
étre réah'sé sans tcnir compte des autres ob— 
jectifs de la politique énergétique et des im- 
pératifs des politiques budgétaires nationales 
ct qu’il faut prévoir, par conséquent, une 
certaine progressivité avec des delais suffi- 
sants; ‘ 

considérant que le rapprochement des char- 
ges fiscalcs sur les hydrocarbures liquides 
‘de’stinés '21 étre utilisés comme combustibles 
ne devrait pas, pour les raisons indiquées ci— 

* Journal Ofiiciel des Communautés européennes, 
No. CI4/25, 11.2.71. 
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dessus, étre. différé jusqu’z‘l'l’achévemcnt de 
l’harmonisation des structures des taxes spé— 
cifiques en questioh, 

A ARRfiTfi LA PRESENTE DIRECTIVE: 

Article premier 

Les Etats membres procédent, conformé- 
ment aux dispositions des articles 2 git 3 de la’ 
présente directive, a .un rapprochement pro+ 
gressif des taxes spécifiques de consommation 
qu’ils'pergoivent — sous quelque dénomina— 
tion que ce s'oit — sur les hydrOCarbures 1i—' 

quides destinés é étre utilisés comme com- 
bustibles. 

Article 2 

Sent considérés comme des hydrocarbures 
liquides destinés é. étre utilisés 'comr'né com-.- 
bustibles aii sens de la présénte directiVe, les 
hydrocarbures liquides 2‘1 1a température de 
I 5 °C at 511a pression atmosphérique‘normal'e 
appartenant'aux groupes énumérés ci—aprés: 

Groupe I: A. 

v a) les produits de la position 27.10 C II du 
tarif douanier commuri qui sont destinés 
£1 étre utilisés comme combustibles; 

b)‘ les produits figurant‘ sons .d’autres posi— 
tions du tarif douanier commun, destinés 
2‘1 étre utilisés comme combustibles et qui: 
'aa) présentent sensiblement les mémes 

caractéristiques que les produits de la 
position 27.10 C II du tarif douanier 

. commun, . 

' bb) ou~ bien ne présentent pas Ces caracté- 
ristiques, mais doivent étre considé— 
rés comme des produits de substitu- 
tion au regard des produits du grou- 
pe Ia); 
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Groupe II: 

a) Les produits de la position 27.10 C I du 
tarif douanier commun qui sont destinés 
:‘a. étre utilisés comme combustibles; 

b) les produits figurant sous d’autres'posi— 
'tions du tarif douanier commun, destinés 
2‘1 étre utilisés comme combustibles et qui: 
aa) présentent sensiblement les mémes 

caractéristiques que les produits de la 
position 27.10 C I du tarif douanjer 
’commun, . 

bb) ou bien ne présentent pas ces catac— 
'téristiques, man's doivent étre consi- 

‘ dérés comme des produits de substi- 
tution au regard des produits du 
groupe II a). 

Article 3 

I. A 'partir du Ier janvier 1976, 165 itaux' des 
taxes spécifiques de Consomrnation 011, Si 

plusieurs taxes de censommation Sont per- 
gues sur les produits cités é. l’article 2,; lemon- 
tant cumulé deces taxes, ne devront plus (16’- 
passer: . 

‘— 2 unités de-compte par tonne métrique on 
son équivalent calorifique pour ,les pro-L 
duits figurant au groupe I de l’articl‘e 2, 

—- 5 unités de compte par tonne métrique ou 
son équivalent calorifique pour les ‘pro—‘ 
duits figurant au groupe II del’article 2.. 

2. 
' 

Si 165 taux dés taxes applicables 5.1a date (16 
1a notification de la présente directive‘excé— 
dent les taux prévus au paragraphe I, l’écart 
devra étre réduit d’au moin‘s 50% EL 1a date dfi 
Ier janvier 1974. ' 

Article 4 

1. Les Etats membres mettent en vigueur les 
dispositions nécessaires pour se conformer 5. 
1a présente directive et en informent immé— 
diatement 1a Commission. 
2.. Dés 1a notification de la présente directive, 
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lcs Etats :membres veillent, en outte’, z), infor— 
ngerla Commission, en temps utile pour 
présentcr ses observatiqns, d¢tout projet ulté— 
ricur de diqsitions es_sentielles -d’ordr_e 

législatif, réglementaire ou administratif 
qujils ,envisagent d’adopter clans le domaine 
régi par la présente directive. 

Article 5 

Les Etats membres sont destinataires de la 
présente directive.

_ 

Proposition modifiée de directive du Conseil concernant les impéts autres que les 
~taxes sm: 1e chiffre d’affaires frappant la consommation des tabacs manufacturés , 

(Présentée-par 1a Commission au Conseil, en vertu dc l’article I49 deuxi éme alinéa du traité 
CEEle 20 novembre‘197o)* 

LE CONSEIL DES COMMUNAUTés EURO— 
PfiENNBs, 

vu lesdispositions du traitéjnstituant 1a Com— 
' munauté économique européerme, et notam— 
ment les articles 99 ct I00,

I 

vu 1a proposition dc 1a Commission, 
vu l’avis du Parlement européen, 
vu l’avis du Comité économique et social, 
considérant que l’objectif -du traité est de 
créer uric union économique comportant une 
saine concurrence et ayant des caractéristi— 
ques analogues 2‘1 celles d’un marché inté- 
rieur; _

A 

considérantque, en—gc qui concernele secteur 
des tabacs manufacturés, 1a réalisation_.‘de as 
but présuppose que l’appliqation a_u sein des 
Etats membres des impéts frappant 1a con- 
sommation des, produits- de.ce secteur ne 
fausse pas les conditions dc concurrence et 
n’cntrave pas leur-libre simulation dans‘la 
Communaufié; A g , 

considérant que les impositions frappant vac— 
tuellémént la consommationdes tabags ma— 
nufacturés ne ‘répondent pa§ é ces. exigences, 
car, d’une part, ces impositions ne-sont pas 
neutres d’un point de Vuc :concurrentiel'et 
constituent souvent des obstacles sérieux :‘i 

une interpénétyation des mgrchés et, d’autre 
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part, les disparités de charges qu’elles con- 
tiennent d’un Etat membre 2‘1 l’autre rendent 
nécessaire pour les échanges intracommunau— 
taires de tabacs manufacturés le maintien 
par chaque Etat membre dc taxations :‘1 l’im» 
portation et de détaxations 5. l’exportation;. 
considérant qu’il est donc dans l’intérét du 
marché commun d’harmoniser les régles 
d’impositions {rappant 1a consommation des 
tabacs manufacturés, en vue d’éliminer pro— 
gressivement des régimes actuels les facteurs 
qui sont susceptibles d’entraver la libre circu— 
lation et de fausser logs, conditions de concur— 
rence, tant sur 16 plan national que sur le plan 
intracomniunautaire; - 

considérant que l’harmonisation rdes taxes sur 
le chifiie‘ d’aflaires féit l’obje’t des directives 
du .Conseil _du Ii avril 196471 et que la pré— 
sente propositién peut, dés lors, se limiter, 
aux-accises; 
considérant que l’harmom'sation des structu— 
res dc c¢s accises doit, en, panticulicr, avoir 
pour efiet que la concurrence des diférentcs 
catégogies dc tabacs manufacturés appartc— 

* Journal Official (165 Comniunautés eutdpé‘en— 
nes; No. C4/22, 18.1.71. 

'
- 

I. JO n° 71 du.I4.4.1967. 
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nant :1 un méme groupehe soit pas faussée 
par les cff‘ets dc l’impositi011.et.que, par 15— 
méme, soit ‘réalisée l’ouverture des marchés 
nationaux des Etats membres; 
considérant- que, dans le ‘cas des cigarettes, 
l’objectif précité est le- mieux atteint par un 
systéme assurant une dégression de l’inciderr— 
cc de 1" impét etque, i cet effet, i1 y a‘ lieu dc 
combiner pour l’imposition de ces produits 
une acciSe proportionnell'e aVec une accise 
spécifique dont 16 montant rest fixé par cha— 
que'Etat membre sel’on' des critéres commu— 
nautaires; ' 

considérant qti’il convient de 'procéder par 
étapes, 2‘1 l’harmonisation des structures des 
accises sur le's tabacs manufacturés; 
considérant que les impératifs de la concur- 
rence impliquent‘run régime de prix'libre— 
ment formés pour tous les groupes de tabacs 
fnanufacturés,‘ - 

‘
‘ 

A ARRfiTé‘LE‘ PRESENT RI‘SGLEMENTZ' 

TITRE I 

Prinéjpeg géne'raux 

Artie]; premier- 

1. Les structures (16 l’accise é laquelle les 
Etats membres soumettent les‘ tabacsmanu— 
facturés sont harmonisées en plusieurs étapes. ‘ 

2. La présente directive fixe les' principes 
généraux de cette harmonisation, ainsi que 
les critéres particulier‘s applicables au 'Cours de‘ 
la premiéreiétape d’harmonisatio'n. 
3;“Sur base des articles 99: et 100 du. traité 
CEE‘, le Conseil- arr’e‘tera Want 1's Ier janvier 
1973 nine directive fixant les ‘cr-itéres par-titu-é 
liers applicables au cours des étapes suivantes. 
4. Le passage d’une étape d’harm'onisation 

‘ 2113 suiv'ante est décidé par le Conseil‘sur pro— 
position de la Commission compte tenu des‘ 
emits produits, au cours 'de lv’étape en cours, 
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par les mesur’es introduites par I‘es Etats mem- 
bres dans‘ leu'r-‘systémevd’é'ccises pOur 36 con- 
former aux dispositions applicables ‘au cours 
de cette étape. Le passage d’u’ne étape :‘1 lavsuiL 
vante peut notamment‘ étre différé s’il est dé 
nature firentrainer, pour un- Etat membre, dgs‘ 
pertes dc recettes inadéquates. 

Article 2 

Les Etats membres s’abstiénnent de Souther- 
tre les tabacs manufacturés 31 une imposition 
antre que I’accise visée 2‘3; l’article Ier et la taxc 
2‘). la valeur ajoutée prévue par la directive du 
Conseil (67/227/CEE) du 11 avrfl‘19672.. 

Article 3 

Son: considérés comme tabacs manufactu— 
rés: ‘ 

a) les cigarettes, 
13) 165 cigar‘cs, 

c) 165 cigarillos, 

d) 16 tabac 2‘1 fume‘r, 
e) le tabac ipriser, 
f) le‘tabacéméchera 

Article 4 

Sent ex‘onérés du d'rdic diaccise: 
— 'Ie tabac z‘r priserg 
-— ‘le tabac :‘x micher. 

Article 5 

I. Les cigarettes nationales et imp0rtées sont 
soumises dans‘ chaque Etat membre 2‘; une 
accise proportionnélle cal'culée‘ sur le prix 
maximum de-vente ‘éu détail, y compris l‘es 
droits dc douane, ainsi qu’é une accise spé— 
cifique c’a’lculée par unité de produit. 
2,. Le taux de l’accis'e proportionnelle 'et le 

2. J0 n° 71 6.11 14.4.1967, 1:. 1301/67.. 
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montant de =11’accise_spécifique doivent étre 
les mémes pour toutes les cigarettes. 
3. Au stade final de ‘l’harmom'sation des 
structures, il est .établi pour les cigarettes, 

dans tous les Etats membreé, la méme rela- 
tién entre liaccise proportionn'elle et 1" accise 
spécifique de fagon que l’éventail des prix de 
vente au détafl refléte de maniére équitable 
l’écart des prix dc cession des fabricants. 
4. En tant que de besoin, l’accise sur les ciga- 
rettes peut comporter une fiscalité minimum. 
5-. Chaque Etat ‘membre. peut exclure pro; 
Visoirement les droits dc douane de la base de 
calcul de l’accise proportionnelle pergue sur 
les cigarettes. Le Conseil, sur propésition de 
la Commission, détermine 1a date 5. partir de 
laquellc cette faculté prend fin. 

Article 6 

I. Les fabricants et importateurs déterminent 
librement les prix maxima dc vente au détail 
dc chacun de leurs produits. C‘ette disposition 
ne peut, toutcfois, faire obstacle 5. l’applicae- 

tion des législations nationales ‘sur le 'contréle 
du niveau des prix. 
2. Toutefois, afin de faciliter 1a perception dc 
l’accise, les Etats membres pcuvent fixer, par 
groupe de tabacs mahufacturés, un baréme 
des ‘prix dc vente au‘ détail, :‘1 condition que 
chaque baréme soit sufiisamment étendu et 
diversifié pour correspondre réellement £1 la 
diversité des produits commgpautaires. Cha- 
que baréme est valable pour tpus les produits 
appartenant au groups .de tabacs manufactu- 
rés‘ qu’il concerne,- sans distifiction basé‘e sur 
la qualité; la présentation, l’origine des pro- 
duits oi1 des mati‘eres employées, les caracté— 
ristiques des cntreprises ou sur tdut autre cri- 
tére. - 

'

' 

Article 7 

I. L’accise est,pergue au moyen de marques 
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fiscales. Chaque Etat. membré est. tenu dc 
mettre ces marques fiscales 2‘1 121 disposition 
des fabricants vet négociants des autres Etats 
membres. Ceux—ci sont soumis au méme-ré— 
gime que les fabricants nationaux en ce’ qui 

' concerne les modalités d’achat et de paiement 
de ces marques fiscales. 
2. Les Etats ‘membres détenteurs d’un mono- 
pole d’importation et' decommercialisation 
de gros de tabacs manufacturés percevront 
1’:accise au moyen de marques fiscales au‘ plus 
tard dés Iatsuppression-des droits exclusifs liés 
au monopole. 
3. Dans les Etats membres détenteurs 'd’un 
monopole de fabrication, le monopole ne 
doit rcmplir aucune mission fiscale. 

TITRE II 

Dispositions particuliéres applicable: au cours de 
la premiére e’tape d’harmonisation 

Article 8 

I. Sous réserve des dispositions de l’article 
Ier paragraphs 4, 1a premiére étape d’har— 
monisation des structures du droit d’accise 
sur Ics tabacs manufactutés couvre une 
période de trente mois :‘1 compter du Ier 
juillet 1971. ‘ 

‘ . 

2. Pendant cette premiére étape d’harmoni— 
sation, 16s dispositions des articles 9 £1 II de la 
présente directive sont d’application. 

Article 9 

I; L’accise spécifiquc £1 laquelle chaque Etat 
membre soumet les cigarettes ne peut étre nj 
inférieure 5, 5% ni supérieure 2‘1 75% du mon- 
tant cumulé de l’accise proportionnelle et de 
l’accise spécifique qu’il per§oit sur le prix de 
vents au détail des cigérettes de la classe de 
prix la plus demandée 2‘1 13. date du Ier janvier 
1971. 
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2.. La République italienne peut renoncer, au 
plus tard- jusqu’au 16): janvier 1973, 2‘1 perce— - 

voir une accise spécifique sur les cigarettes. 

Article 10 

I. Par dérogation 3a l’artide 6 paragraphe I, 
la république fédéralc d’A‘llemagnc a la facul— 
té d‘e prévoir pour les cigarettes un prix dc 
vents au'vdétail minimum qui nc peut toute- 
fois pas étre supérieur 2‘1 20,50 unités dc 
compte par I 000 piéces. 
2. Les Etats membres peuvent percevoir sur 
les cigarettes une accise minimum dont le 
montant ne peut, toutefois, pas étrc Supérieur 
\ r o I 5 ‘ a 90 /o du montant cumule dc lacclse pro— 

' 

. 9 . , . 
, 7. poruonnellc et de laccme speafique qu‘lls 

pergo‘ivent sur les cigarettes de la 'classe dc 
prix la plus demandéc 5. 12. date du- Ier janvier 
1971. 

Article 1 1 

L’incidenée du droit d’accisje par rapport aux 
prix maxima dc vente au détail 116 peut dans 
aucun Etat membrc étre supérieur £1: 
—‘ 40%, en ce qui concerne les cigates et les 

cigarillos, 
— 50%, en ce qui concerne‘le tabac 2‘1 fumer. 
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TITRB III 
Dispositibns finales 

Article 12 

En tant que de besoin, sur proposition de 19. 
Commission, 16 Conseil anréte les disposi— 
tions coxiCernant l’application de-la présente 
directive‘. 

- Article 13 

I. Les Etats membres mettent en vigueur au 
phJS‘tard le Ier juillet 1971 les dispositions lé- 
gislatives, r‘égleme‘ntaires ct administratives 
nécessaires pour se conformer aux disposi- 
tions (16 1a présente directive et en informent 
immédiat‘ement 1a Commission.= ‘ 

2.~ Dés la notification de la préscnte directive, 
les Etat's membres veillent, en outre,‘ é infot— 
mer la' Commission en temps utile pour pré— 
senter"ses observations, de tout pro'jet ulté— 
rieur dc dispositions cssentielles d’ordre 16— 
gislatif, réglementairc ou administratif qu’ils 
envisagent d’adoptcr ‘dans le domaine régi 
par la présente directive. 

Article 1-4 

Les Etats membres sont destinataires de la 
présente directive. 
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DIOPPELBESTEUERUNGSABKOMMEN ZWISCI—IEN DER'TURKEI; 

- UND OSTERREICH _. 

- Erstes Doppelbesteuerungsabkommefi, von der Tiirkei abgeschlossén -
' 

Die fortschreitendc Entwicklung der aster— 
reichisch—tfirkischen. Wirtschaftsbeziehungen 
hat es erforderlich gcmacht, eine doppelte 
Besteuerung im Verhéiltnis zu diesem Staat 
durch ein zwischcnstaatliches Abkommen 
auszuschalten und damit das wcsentlichste 
steucrliche Hemmnis ffir die waiters Entfal— 
tung des gegenseitigen Wirtschaftsverkehrs 
zu‘ bes¢itigen. Der AbschluB eines solchcn 
Abkommens erfolgt im fibrigen in Erfiillung 
denvqn .der Organisation ffir-Wirtschaftliche 
Zusammcnarbeit‘(OECD) am 30. Juli 1963 
beschlossenen Empfehlung, derzufolge die 
Mitglicdstaaten sich um den AbschluB von 
zwciseitigen Abkommen. zur Vermeidung 
der Doppelbesteuerung bemiihen sollten. 
Es sind da‘her im Oktober 1968 in Wien zwi— 
schen einer Gsterreichischen 11nd einer tfirki: 
schen Delegation Verhandlungen fiber den 
AbschluB eines Doppelbcstwerungsabkém~ 
mens aufgenommen worden, die im April 
1969 in Ankara fortgcsetzt wurden und am 
3. November 1970 zur Unterzeichnung des 
beilicgenden Abkommens gcffihtt haben. 
Das Abkommen folgt in seiner_ Struktur und 
in vielen Einzelregelungen dem vom~Fiska1— 
komitee der OECD ausgearbeiteten Muster- 
abkommen zur Vermeidung der Doppelbe— 
steuerung des .Einkommens und dcs Ver- 
mégens; die Doppelbesteuerung Wird — Wie 
in den meisten Bsterrgichischcn Doppclbe— 
steuerungsabkommen e, grundséitzlich nach 
der Befreiungsmethode untcr Progressions— 
vorbehalt und nur. bei bestimmten Einkfinf— 
ten nach der Anxechnungsmethpdg beseitigt 
(vgl. Erléiuterungen zu Artike123l). 
Das Vorlie'gendé Abkommen unterscheidet 
sich vom OECD-Musterébkommen vor al— 
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lem durch cine stirkere Betonung der Be- 
steuerungsrechte des Quellenstaates (das_ 

heiBt j ones Staates, aus dem die Zu besteuern— 
den Einkijnfte stammen odgr i_n dcm das -zu 
besteuemde Vermégen liegt) unddurch die 
Berficksichtigung einiger Besonderheiten des 
tfirkischen- innerstaatlichen Rechtes. Die 
Tiirkei 'hap als, wirtschaftlich noch_ in Ent- 
WickIung befindliches Land darauf gedrun: 
gen, daB ihr die nach innerstaatlichem Recht 
zustehenden Besteuerungsansprfiche an. den 
aus ihrem Staatsgebiet stammenden Einkfinf— 
ten nicht durch das Doppelbésteuerungsabe‘ 
kommen entzogen warden sollen. Disses AI;— 
liegen der Entwicklungsléinder wird in der in- 
ternationalen Vertragspraxjs allgemcin be- 
riicksichtigt, so daB sich auch Osterreich 
gegenfiber derartigen Wfinschen der Tfirkei 
aufgeschlossen zeigen muBte, zumal auch dc; 
tfirkische Vertragspartner zu se‘hr wesentli— 
chen Zugest'aindnjssen‘ zum Vozteil 'der 

ésterreichischen Wirtgchaftsinteressen bereit 
war: So wird‘die Tfirkei ihr ‘Quellcnbesteueq 
rungsrecht bei Schachteldividenden (Artikel 
Io) und bei Lizenzgebfihren (Artikel 12), die 
an Eisterreichisghe Unternehmcn gezghlt 
werden, erhebh'ch gainschréinken; sie Wipd gs:- 
werbliche Gewinne ,6sterreichischer Firmen 
nur bestcuern, wenn sich cine Betriebstitte 

Sinn d¢r QECD—Terminologie des Ar- 
tikels 5) in der Tfirkei befindet (Artikel 7), 
Bauausfiihrlungenv und Montagen ‘ {Ssteljrei- 

chischer Unternehmen erst dann steucrlich 
VQH erfassen, Wenn diese linger als sechs 
Mgnate andauexjn (Artikel 5). Csterreicher, 
die vorfibergehend in der Tiirkei eingn 
Zweitwohnsitz begriinden, werden in der 
Tiirkei erspdann mit ihrem Welteinkommcn 
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besteuert, wcnn sich auch dér Mittelpunkt 
dcr Lebensinteressen in die Tiirkei verlagert 

die Tfirkei‘ 'entsandt werden, werdcn dort‘ 

nich; mit ihren- “Dienstbezfigenw beSteueft- 
hat \(Artikel 4); Dienstnehmer, die Von ih‘ren 7(Artike'1i5);

‘ 

fisterreichischen Arbeitgebem kurzfristig in 

Text des Abkommens* 

Die‘ Republik ésterrcich 
und‘ 

7 

‘ 

.
' 

die TfirkisChe Republik 
sind, von dem Wunsche geleitet, auf dem 
Gcbiete d’er Steuem .vom Einkommen un'd 
vom Vermégen die‘Doppélbesteuerung zu 
vermeiden und bestifnmte andere Fragen zu- 
regeln, fibereingekommen Wie folgt: 

Artikel 1
' 

Perfsfinlicher Geltuhgsbei‘eich 

Dieses Abkommen :gilt. ffir Personen, die in:- 
einem Vertfagstaat oder’ in beiden Vertraga 
staaten anséi’ssig sind. 

' Artikel 2 

UJnter das Ab‘kofiu'nen fallende 
Steuern H 

(I) Dieses Abkommen gilt, vohne ‘Rficksicht 
auf die Art (161: Erhebting, fiir Steuerfi vom 
Einkbmmen- und ~mom Vermégen,‘ die ffir 
Rechnung‘ ‘eincs‘ =der ‘beidenv Vertragstaaten 
Oder seiner Gebietskérpegschaften' erhobeIi 
Werden. 

‘ 
' ' 

- 

' “ 

(2) A15 St‘euer-n vom Einkommen- und vbm 
Ver'méige’n gelten‘ a‘lle-‘Steuern, die 'i’zom G‘e—' 

samteinkomme'n, 
' ‘vom Gesamt-‘vermiigén 

oder von‘ Teilen deS Einkbmmens oderdes 
Vermégans 'erhoben werden, 'eimchliéBlic‘h 
den St’euém vom Gewinn aus der Ve‘rEiuBe— 
rung bewe'glichen .oder unbeweglichén Veri 
mageris sowie der S'teuern vo’m Vermégens— 
zuwachs; 

I 

* 
- 

’ " 
~

‘ 

Zti' den‘zurieit'bestehenden Steuerh, ffir‘ 
die 'das ABkom'men gilt, gchéren'insbesondere 
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a)' in der Tiirkischen Repubh‘k: - 

(i) 
3’ die Einkommensteue'r(Gelifxflérgifi);»'- " 

.(ii) 
- di‘e Kérperscheiftsteuér (Kurunflét vet; 

'giSi); - 
'

‘ 

b)' in der‘Republik Osterréic’hi 
(i)' .die EhlkofiimehSteua'g‘ - 

(ii) die K6fpers‘cheiftsteuér; .. ~ 

(iii) (16: Beifrag‘ vein Einkoin'm’en Zur F6'r; 
".defufig “3 dés -Woh'nbaUCs - 'u‘nd - .fiii‘ 

.Zwecke des‘ Faznflienlastenausgléicheé; 
der ‘ Katastrophenfondsbeitra‘g“ Vom- 
EinkOmmen; ~> 

‘ ~ h " A 
=1 

(V) die! Sonderab‘gabe vdm Ei‘nkor‘mhenf ‘ 

(Vi) die Aufsiéhtstatsabgabef ‘ ’1’ 

:die'VérmESgenste'uer; v - - 
.- 

(viii) der >.-'Katastrophenfondsbéitrag 
‘ 

V‘fom 
Vermégen;"- " '1 ' 

‘ '

u 

Idie‘ SondErabgabe vom’ Vermfi'gén; .

. 

( ) die Abgabe 'von ‘Vermégch, die“ def 
' Erbschaftsteuerlentzogen sind;‘- :‘ 

‘

’ 

(xi) ‘zdie “Gé'xivér'bé‘steuer veinschliefilich :‘der: 

(iv) 

ths‘utfimenstéuer; ‘ 

(xii) 'dieiGrundstéuerg‘ 
‘ 

- -
= 

(xiii) :die ‘Abgabe‘, Von Ian‘da forstwirt'i- 
"schaftlich'éfi Betfiéb'e'rg: . 

‘ " ' '- 

(xiv) die-Beifréige Von‘léhd‘a 'u‘n'd forst’wirf- 
" 

x 
‘ Schaftlfchen Bettieberizufr‘i A1is’gfiglei‘ch'sh~ 

" 

fonds ffif Faniflienbéihflfen; -' " 

die Abggbe-vofii‘Bodenwert'bei unbei’
' 

:béuteir.Grundstiickel?1€-' 
' 

- =- 

(4')" Das Abkommen gilt inch f alll‘ejSteuer‘fi 

glcicher oder :éihnlicher' Art,"die .kiinftig ne— 

*). 3/4 "der Beflégefi éu am Lsizgfio'grafi-hischen 
Prdto‘k'o’lle‘pu‘des vjNationalp'ateS; ..XII.G.P'. vgm 
28.141971. 

' 
x‘ 

.- - _' -- ‘ -- 
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ben den zurzeit bestehenden Steuem oder an 
deren Stelle erhoben werden. Die zust'dndi— 
gen Behérden der Vertragstaaten teilen cin— 
ander die Anderungen mit, die bei den unter 
das Abkommen fallenden Steuern eingetre— 
ten sind. 

Artileel3 

Allgemeihc Definitionen 
(1) Im Sinne dieses Abkommens, wcnn dc]: 
Zusammenhang nichts anderes erfordert: 
a) bedeuten die Ausdrficke ,,ein Vertrag— 

staat“ und ,,der andere Vertragstaat“, je 
nach dem Zusammenhang, die Tfirkische 
Republik Oder die Republik Csterreich; 

b) bedeutet der Ausdruck ,,Steuer‘f die in 
Artikel 2 dieses Abkommens..genannten 
Steuern; ' 

c) umfaBt der Ausdruck ,,Person“ natiirli- 

Che Personen-, Gesellschaften und alle an- 
deren Personenvereinigungen;

' 

d) bedeutet der Ausdruck ,,Gesellschaft“ ju- 
ristische Personen oder Rechtstriiger, die 
fiir die Besteuerung Wie juristische Perso— 
nen- behandelt werden; ' 

e) bedeutet der Ausdruck ,,Staatsangeh6rir 
ge“: ' 

(i) in der Tfirkischén Republik natiirliche 
Personen, die'geméiB dem ,,Gesetz fiber 
die tfirkische Staatsangehéirigkeit“ die 
tiirkische Staatsangehérigkeit besit’zen 
und alle juristischen' Personen,‘ Perso— 
nenge‘sellschaften und anderen Perso— 
nenvereinigungen, die nach dem in der 
Tfirkischen Republik geltenden Recht 
errichtet- worden sind; 

(ii) in der Republik Csterreich alle natiir— 
lichen Personen, die die Staatsangehii: 
rigkeit der Republik Osterrcich hesit— 
zen, und alle juristischen Personen, Per- 
sonengesellschaften und anderen Per— 
sonenvcreinigungen, dig nach dem' in 
der Republik ésterreich geltenden 
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Recht errichtet Worden sind; ‘ 

f bedeuten die Ausdriicke ,,Untern'ehmen 
eines Vertragstaates“ und ,,Unternchmen 
des anderen Vertragstaates", je nachdem, 
ein Unternehmen, das von einer in einem 

. Vertragstaat ansiissigen Person betrieben 
wird, Oder ein Unternehmen, das von 
einer in dem anderen Vertragstaat anséis- 
'sigen Person betrieben Wird‘; ‘ 

g) bedeutet der Ausdruck ,,zust§ndige BC- 
h6rde“: . 

~ -
. 

(i) 
‘ in der Tfirkischen Republik den Mi- 

nister der ‘Finanzen Oder seine gehérig 
- bevoflméichtigten Vertreter, . 

(ii) in der. Republik. Osterreich das Bun- 
desministerium ffir Finanzen. 

(2) Bei Anwendung' des Abkommens durch 
einen Vertragstaat hat, wenn der Zusammen— 
hang nichts andere's erfordert, jeder nicht 
anders definiert'e‘ Ausdruck die Bedeutung,. 
die ihm 'nach- dem Recht disses Staa'tes ii'ber 
die Steuem zukommt, Welche Gegenstand 
des Abkommens sind. 

Arltzfikelg
‘ 

Steuerlicher Wohnsitz 
(-1) Im Sinnedieses Abkommem'bedeutet der 
Ausdruck ,,eine in einem Vertragstaat anséis— 
sige Person“ cine Person, die nach'dem Recht 
dieses zStaates dort auf Gru‘nd ihres Wohnsit- 
zes, ihres stifldigen Aufenthalté, ihrcs Sitzes, 
des Ortes ihrer Gcschiiftsleitung ode]: eines an- 
dcren fihnlichen Merkmals 'steuerpflichtig ist. 
(2) Ist nach Absatz I cine natfirliche Person 
in beiden Vertragstaaten anséissig, so gilt fol- 
gendes: ' 

. 

'
‘ 

a) Die Person gilt sis in dem Vertragstaat an— 
séissig, ‘in dem sie 'fiberr cine stfindige 
Wohnstéitte verffigt. Verfiigtsie in'beiden 
Vertragstaaten fiber e‘ine stindige WOhIl-r 
stitte, so gilt sic als in dem Vertragstaat 
anséissig, zu dem' sic die enge’ren persé'mli— 

' then and Wirtschaftlichen Beziehungen 
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hat (Mittelpunkt der Lebcnsinteressen). 
b) Kann nicht ‘bcstimmt warden, in Welchem 

Vertragstaat die Person den Mittelpunkt 
der Lebensinteressen hat, oder verffigt sic 
in keinem der Vertragstaaten fiber cine 
stindige Wohnstiitte, so gilt sic ads in dem 
Vertra‘gstaat anséissig, in dem s‘ie ihren ge- 
wéhnlichen Aufenthalt hat. ‘

' 

c)‘ Hat die Person ihren gewéh'nlichen Au‘f- 
‘enthalt in beiden Vertragstaaten odEr in 
keinemder Vertr‘agstaaten, so gilt sic als in 
dem Vertragstaat ansiissig, dessen Staats— 
angehérigkeit siebesitzt.’ ' 

d) B'esitzt die Person die Staatsangehérigkeit 
beider- 'Vertragstaaten -»oder .keines Ver— 
‘tragstaates, so werd‘én die zust'zindigen 
Behérden der Vertragstaaten‘ versuchen, 
die Frage geméiB' Artikel 26 zu rege’ln. 

(3) Ist nach ‘Absatz I cine andere Aals cine na- 
tfirliche'Pe‘rson in beiden Vertragstaaten an- 
séissig, so werd'en die zustéihdigen Behiirden 
der Vertragstaaten versuchen, die Frage ge— 
méiB Artikel 26 zu regeln. 

’Artikel 5 

Betriebstéitte 

(1)- Im Si'nne dieses Abkommens bedeutet der 
Ausdruck ,,Betriebstéitte“ cine - feste Ge-‘ 
schéifitseinrichtung, in 'der die Tfitigkeit des 
Untemehmens ganz Oder teilwcise ausgeiibt 
Wird. ' 

(2) Der Ausdruck' ,,B'etriebstéittb“ 

insbesondere: ‘ 

a) einen Ort der Leitung, 
b) cine Zweig‘hiederlassung, 
c) ‘eine Geschéiftsstelle, 
d) cine Fabrikaticnsstéitte, 
e) cine Werkstéitte, 
f) ein Bergwei'k, einen Steinbruc‘h odé'r cine 

»- anderc Stitte der Ausbeutung von BodenJ 
schéitzefi, ‘ 

'

- 

g) cine Bauausffihrung Oder Monfage, deren 
Dauer sechs Monate fiberschreitet. 

‘umfaBt 
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(3) A15 Betriebstfitten gelten nicht: 
a) Einrichtungen, die ausschlieBlich zur La- 

‘ gerung, Ausstellung Oder. Auslieferung 
von- Gfitem Oder Waren des Unterneh— 
mens benutzt weraen; 

b) B‘estéinde ’von Gfitern oder Waren des 
Unternchmens, die ausschlieBlich zur La- 
gerung, Ausstellung Oder Ausliefetung 
unterhalten Werden; - 4 

'
' 

c) Bestéinde von Gfitern oder Waren des 
Unternehmens, die ausschliéBlich zu dem 
Zweck unterhalten‘Werden, durch ein'an— 
deres Untemehmen bearbeitet o‘der. v'er— 
arbeitet zu werden; 

d) cine feste Geschéiftseinrichtung, die aus— 
schljcBlich zu dem Zweck unterhalten 
Wird, ffir Has Unternehm'efi Gfiter Oder 
Waren einzukaufen Oder Informationen 
zu beschafefi; . 

' ' 

e) cine feste 'Ges‘chéifiseinrichtung, die aus— 
schlieBlich zu derri Zweck unterhalten‘ 
Wird, fiir das Unternehrmen zu werben, 
Informationen‘ zu ertei‘len, WiSSEDSCh'aft-r 
liche Forschung zu betxeiben Oder éihnli— 
Che Titigkeiten auszufiben,~die vorberei— 
tender Art sind Oder cine Hilfstéitigkeit 
darstellen. 

' 

- - 

(4) ‘SchlieBt ein- Un'ternehmen cihes V-er’trag— 
staatesiin dem anderen Vertragstaat dutch 
Vermittlung ‘einerPerson — mit A'usnahme 
cines u‘nabh‘ingigen Vertreter—s im Sinne des 
Absatzes 5 — nicht nut gelegentlich Vertréige 
ab und ist'diese Person bevollméichtigt, im 
Namen des Unternehmeris solche Vertréige 
,abzuschlicBen, ‘so Wird dieses Untemehmen 
so behandelt, alé ‘habc es in diesem ‘and’eren 
Staat cine Betriebstéitte, cs sci denn, daB'sich 
diesé Vertriige auf den -Einka'uf vo'n Gfitern 
Oder Waren ffir das Unternehmen beschréin— 
ken. - 

(5) Bin U11terneh1'nen cines Vertragstaates 
Wird nicht schon deshalb so behandelt, als 
habev es cine Bettiebstéitte in dem anderen 
Vertragstaat; weil CS dort- seine Tiitigkeit 
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dutch einen Makler, Kommissionéir Oder 
einen anderen unabhéingigen Vertreter aus— 
iibt, sofern diese Personen im Ra'hmen ihrer 
ordentlichcn Geschéiftstéitigkeit handeln. 
(6) Allein dadurch; daB cine in cinem Ver- 
tragstaat ans'iissige Geseflschaft cine Gesell— 
schaft b¢herrscht ode): von. einer Gesellschaft 
beherrscht Wird, die in dem anderen Ver— 
trag'staat..ans§ssig ist Oder .dort (entweder 
dutch cine Betriebst'aitte Oder. in wanderer 
Weise) ihre Titigkeit ausfibt', Wird cine der 
beiden Gesellschaften nicht zur Betriebstéitte 
denandcren. 

‘ 
Artikel 6 

Einkiififte éus 'unbewégliche'n'u' 
Vérmégex} ~ 

_' 

r 

I I 

(I) Einkiinfte aus unbeweglichem Vermé— 
gm dfirfen dem- Vertragstaat bestcuert, 

werden, in dem dieses Vermégen liegt. 
(‘2) Der: . Ausdruck ,,unbewegliche_s Vermii- 
gen“ bestimmt sich nach dem Recht des Ver— 
tragstaates, in dem. das Verméigcn liegt. Der 
Ausdruck ~umfaBt in jedem Fall das Zubehb'r 
zum unbeweglichelj Vermégen, das lebende 
und tote Inven'tar land— und for'stwirtschaft— 
licher Betriebe, Fischfangplitze aller Art, die 
Rechte, auf dic die Vorschriften des Privat- 
rechts fiber Grundstficke Anwendung finden, 
die Nutzungsrechte an unbewcglichem Ver— 
mégefi-SOwie die Rechte. auf.ver§nder1iche 
oder fest: Vergfitungen rffir die Ausbeutung. 
oderzdas Recht aqLisbeutung von Mineral— 
verkommen; Quellen und andcren‘ Boden: 
schéitzgn; Schiflé und Luftfahrzeuge gelten 
nicht alsunbewcglichcs Vegmégen. - 

' 

. , 

(3:) ,Absatz i gilt iffirr die Einkiinfte aus der un- 
nfittelbarer-r; Nutzung, der Vermietung oder 
Ver-pachtung, ‘sowie j eder ,anderen Art der 
Nutzung unbeweglichen Vermégens. ‘ 1' 

(4-)u‘Die Abséitze Iwund 3 gelten auch ffir Ein— 
kfinfqe aus unbewcglichem,.Verm6gen. eines 
Untemehmens :und fiir .Einkfinftq aust unbea- 

13,4 

wcglichem Vermégen, das der Ausiibung 
eines freien Berufes client. 

Artikel 7 
Unternehmensgewinne 
(I), Gewinne cines Unternehmens eines Vet-.- 
tragstaates dfirfen nut in diesem Staat be—. 
steuert werden, es sci denn, daB das Unter— 
nehmen seine Titigkeit im andercn Ver- 
tragstaat dutch e_ine dort gelegene Betrieb- 
stitte ausiibt. Ubt das Unternehmen seine 
Tiitigkeit in dicser nse aus, so diirfen die 
Gewinnr; d¢s_ Unt¢rnehmens in dem andercn 
Staat besteuert werden, jcdoch nur insowcit, 
als sic diesel: Betriebstéitte zugerechnet wer- 
den kénnen.‘ 
(2) Ubt cin ;Unternehmen eines Vertrag- 
staates seine Titigkeit in dem andercn Vcr-' 
tragstaat dutch {cine dort gelegene Betrieb- 
stitte aus, so sind in jedem Vertragstaat dieser 
Betriebstéitte die Gewinnezuzurechnen, die 
sie hitte 'er-zielen kénnen, .Wenn sie cine 
gleiche Oder iihnliche Titigkeit unter glei— 
Chen Oder- fihnlichen Bcdingungen als selb— 
stfindiges Untornehmen ausgeiibt :hiitte and 
im Verkehr mit Idem Unternehmen, dcssen 
Betriebstitte sic ist, v611ig unabhiingig ge- 
Wesen wire. . 

(3) Bei der Ermittlung der ,Gewinne cincr 
Betrigabstfaltte werden die fiir diese Betrieb- 
stfitte critstandenen- ‘Aufwendungen .zum 
Abzug zugelassen, gleichgiiltig, ob sie‘in dem 
Staat, in'dem die Betriebstitte liegt, Oder 
anderswo entstandmrsindp .~ ' 

(4) Auf Grund deg, bloBen Emkaufs ‘von Gfi— 
tern Oder Waren fiir das Untcmehmen Wird 
einer Betriebstéitte keiniGeWinn zugerechnet. 
(5) Gehéren zu den Gewinnen Einkfinfte, die 
in anderen Artikeln dieses Abkommens be- 
handclt werden, so Werden die Bestinimun— 
gen jener» Artikel dutch die Bestimmungen 
diesgs- Artikels night bcrijhrt. 
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, Artikel 8 

Schiffahrt und Luftfahrt 
Gewinne aus dem Bettieb von SchiEen Oder 
Luftfahrzeugen im internationalgen Verkehr 
diirfen nut in dem Vert'ragstaat' besteuert 
werden, in dem~sich def Sitz d‘es Unterneh— 
mens befindet. 

Artikel‘g 

V¢>rbundéne U‘nrternehmen ' ’ 

Wenn ‘ 

a) ein Unte'melunen-eines Vertragstaates un— 
niittelbar Oder ' mitte‘lbar’ an -der 'Ge— 

' 

schéiftsleitung; der Kontrolle 'oder am Ka— 
pital eines Unternehmens’ des‘ anderen 
Vertrfigstaatesbeteiligt ists Odei‘ 

b) dieselben Personen finmittelbar Oder mit- 
telbar an der Ge'schiiftsleitung, der Kon- 
trolle Oder am Kapital eines Unterneh- 

' 'mens eines Vertr‘agstaates und eines Un~ 
' temehmens d’es anderen. Vertragstaates 

- beteiligtvsind, " r r

' 

und in diesen Féillen zwischen-den'beidcn 
Unternehmen -hinsicht1ich ‘ ihrer kauf— 
minnischen Oder finanziellen Beziehun— 
gen Bedingungen veteinbart od‘er aufcr— 
legt warden, die von denen abweichen, die 
uhabhéingige Un‘ter’nehmen miteinander Ver— 
einbaren wiirden, so 'diirfen die Gewinr‘ie, 
die eines ‘der Unternehmen ohne diese Be— 
dingungen erzielt hitte, Wegen dieser Bedin— 
gungen aber nicht erzielt hat, den Gewinnen 
disses Unternehmens zugerechnet und ent— 
sprechend be’steuert werden; 

“Artikel-w ~ 1
' 

Divi’dehden
v 

(I) Dividenden, die-(cine in cinem Ver‘trag-' 
staat anséissige Gesell‘schaft an cine in‘ dem 
anderen Vertragstaat ans‘é'ssig‘e Person zahlt, 
diirfen in dem anderen Staatbesteuert Warden. 
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2)‘ 'Dicse Div‘idendcn‘ diir-fen'jedoch -in deni 
VertragStaat, in demvdie die Dividenden zah- 
lende Gesellschaft .anséissig ist, nach 'dem 
Recht disses Staates besteuert werden; die 
Steuer darfabcr nicht fibersteigen: , 

a) 25 vom Hundert des Bruttobetragcs den 
Dividenden, we‘nn der Empf'alnger‘eine 

‘-Gesellschaft (ausgenommen cine Perso- 
n'engesell‘schaft)‘ ist, die unmittelb'ar fiber 

‘ mindestenszs vom H'undert des Kapitals 
der die Dividenden zahlenden Gesellsch‘aft 

‘ verfiig-tg‘ - 

' 

. 
' 

- - - 

b) 35 vom Hund'ert des Bruttobetrages-de-‘ri 
Divid‘enden in allen anderen Fallen. 

(3) Dividenden, di‘e V011 einer in einem der 
beiden Vertragstaaten anséissigen Gesellschaft 
an cine in dem anderen Vertragstaat anéfissige 
Gesellschaft gezahlt werden, sind in diesem 
anderen Staat von den Besteuerung au‘sge— 
nommen, aber- nur :inso‘fern die Dividend'en' 
von der Besteuerung ausgcnommen Wéiren, 
wenn: beid‘e Gesellschaften in diesem anderefi 
Vertragstaat anséissig Wirenv ' 

'. 
‘ 

‘.
. 

(4) Der .in diesem Artik’el verwendete Ans- 
druck ,,Dividenden“ bedeutet Einkiinfte aus~ 
Aktien, . GenuBaktien. Oder GenuBscheinen,- 
Grijnderant‘eileh Oder anderen‘Rechten + ans-:- 
genommen Forderungen —. mit Gewinfib’é— 
teiligung'sbwie afis sonstigerr Gesellschafts— 
anteilen stammende Einkiinfte, die nach'dem' 
Steu‘erréchtdes Staate‘s, in- dem die‘-ausschiit—. 
tendé Geseflschaft ansiissig ist, den Ein‘kfinf; 
tcn aussflktien'gleichgestellt‘sind.

' 

(-5) Hat der in einem Vertragstaat ans'iissige' 
Empféinger d’cr‘ Dividenden in demsanderen 
Vettragstaat, in‘ dem die die» Dividendén- 
zahlende Gesellschaft ansissigist,‘ tine B‘e‘ 
triebstiitter—und -gch6rt die Beteiligung, ffir- 
die die Dividendcnfigez'ahlt ‘wer'dcnf,’ tafséich— 
lich zu dieser Betriebstéitte, _i'st Artikel 7 anzua 
wenden. I 

-‘ - - :- 

(6) Gewinnecines Unternehmens eincs Vet-,- 
tragstaates, das in dem anderen Vertragstaat- 
dufc'h einedortgelegen‘e Betri'ebst'aitte tfitfg 
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ist,» warden, nachdem. sic ‘ger‘néifi “Artikel 7 
besteuert worden sind,,_mit dem verbleiben- 
den Betrag nach dem innexstaatlichen Recht 
disses anderen States; in dem sich die Be- 
triebstéitte befindet, besteu'crt. 

Artikel 11 

Zin‘sen 

(I) Zinsen, die aus 'einem Vertragstaét stam— 
men und an- einc in dem anderen Vertragstaat 
ansissige Person gezahlt werden, ’diirfen in 
dem anderen Staat besteuert W¢rden. 
(2) Diese 'Zinsen dfirfen-jédoch-in dem Ver— 

Htragstaat, aus dcm sie stammen, nach dem 
Recht disses Sfiaates besteucrt werden; die 
Steuer darf abet 15 vom- Hundert des Betra— 
gcs deg Zijnsen» nicht fibcrsteigen; ‘ 

(3) Der in diesem Artikel verwendete Aus- 
druck ,,Zinsen“ bedeutet Einkfinfte aug, 

éfiéntlichen Anleihen, aus Obligationgn, 
auch wenn sic dutch Pfandr‘cchte an Grund— 
stiicken gesichert’ Oder mit eincr Gevvinnbe— 
teiligung ausgestattet sind, :und‘ ‘aus Forde— 
rungen jedm‘ Art sowie alle‘ anderen ~Ein— 
kfinfte,:die nach dem: Steuerrecht d¢s Staates, 
aus‘dem‘s‘ie s'tammcn, den Einkfinften-aus, 
Darlehen gleichgestellt sind. ‘ 

‘ 

'

‘ 

(4) Hat der in cincm Vertragstaat anséissige 
Empféinger der Zinse‘n. in dcm anderen V¢r_— 
tragstaat, aus, dem die Zinsen‘star'nmen, cine 
Betriebstéitte u_n_d gehért die Forderung, ffir- 
die die Zinsen gezahlt warden, tatséichlich zu- 
dieser Betriebstfitt‘e, is: Artikél 7 anzuwenden. 
(5) Zinsenrgeltentdann al's a‘us einem Vertrag— 
‘staat stammend, wenn den Sghuldner ,dieser 
Staat selbst, cine seiner Gebictskérpcrschaftenl 
Oder cine inmdiesem Staat ansiissige Pcrson ist. 
Hat- abex; -der Schuldner dc: Zin’sen, te 
Riieksichtxdarauf, .0]: er in einem Vertrag— 
staat ansiissig ist Oder nicht, in einem Vet: 
tragstaat cine Bettiebstéitte und ist‘die Schuld 
ffir die die Zinsen gezahlt .Werden, 
Zwecke der Betr’iebstéitte‘ eingegangcn won-s 
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den und trfigt die Betriebstéitte die Zinsen, so 
gelten die Zinsen als aus dem Vertragstgat 
stammend, in defn die Betriebstéitge liegt. 
(6); Bestehen zwischen Schuldne): und Glau- 
bigez Oder zwischen jedem von ihnen and 
einem Dritten besondere Beziehungen ‘und 
fibersteigen (163t die Lgezahlter; Zinsen, 'ge-. 
messen an der zugrundc liegenden Fords- 
rung, den Betrag, den Schuldner und Gléiu4 
biger ohne diese Beziehungen vcreinbart‘h'alt— 
ten, so Wird dieser Artikel nut auf diesen 
letzten Betrag angewendet. In diesem 
darf der fibersteigende Betrag nach d¢m 
Recht jedes Vertragstaates und anteriBe— 
riicksichtigung der anderen Bestimmungen 
disses Abkommens besteuert warden. 

Artikel 12 

Lizefizgcbfihren ' 

(I) Lizenzgebfihren, die aus eincm Vertrag~ 
staat stammen und an cine in dem anderen 
Vertragstaat anséissige Person gezahlt'werden, 
dfirfen in dem anderen Staat. besteugtrt‘wer— 
den. ~ .

' 

Diese Lizenzg‘ebfihren dfirfen jedoch in 
dem Vertragstaat, aus dem sie stammen; nach 
dem Recht disses Staates besteuert warden; 
die Steue‘r darf aber- IO vo_m Hundert des 
Betragcs der Lize‘nzgebfihren nioht fibe'rstei—I 
gen. 

, _ 
. . 

-

. 

(3) Der ijri diesem Artikel vcrwendcte Aus'— 
druek: ,,Lizenzgebfihren“ bedeute; Vergii- 
tungen jedcr Art, die fijr die B‘enu’tzung oder 
ffir ‘d‘as Recht-auf Benutzung VOII' Urhe‘bep— 
rechtcn an literarischen, kfinstlcrischen Qder 
Wissenschafdichen Werken cinschlie’Blich 

kinematographischcr Filme sowie Femseh— 
films und —tonb§ndef, V011 Patenten, Mar- 
ken, Mustern Oder Modellen, Plinen, gehei— 
men Formeln oder Verféhren ode‘r fiir die 
Bcnut’zung odcr das Recht Aauf'Benutzung 
gcw‘erblicher, kaufménnischer -od'er .Wissen— 
schéfdichcr Ausrfistungen Oder fiir die Mit— 
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teilung gewerblicher, kaufrnéinnisch‘er Oder 
Wissenschaftlicher Erfahrungen gezahlt"wer-'- 
den. . 

(4)' Hat der in einem Vertragstaat ansfissige 
Empféinger der'Lizenzgebfihren in dem an~ 
deren Ventragstaat, aus dem die Lize‘nzge— 
bfihren stammen, cine Betriebstéitte'und ge~ 
hé'nren die Rechte Oder Vermégenswerte, ffir 
die die Lizenzgebfihren ‘gezahlt werden, tat— 
séichlich zu dieser Betriebstitte, ist Artikel 7 
anzuwenden. 
(5) Lizenzgebiihren gelten damn alsaus einem 
Vertragstaat stammend, welm der Schuldner 
dieser Staat selbst, cine seiner Gebietskérper; 
schaften Oder cine in diesem Staat ansiissige 
Person ist. Hat abet der Schuldner der Li— 
zenzgebfihren, éhne Riicksicht darauf, ob er 
in‘ einem Vertfagstaat anséissig ist Oder njcht, 
in einem Vertragstaat éine Betrie‘bstéit‘te 'und 
ist der Vertrag, auf Grund dessen- die Lize'n‘z— 
gebiihren zu zahlen sind, ffir Zwecke (161: Be— 
triebst'aitte geschlossen 1u1d trigt die Betrieb- 
stitte selbst die Lizenzgebfihren, sogelten. dié 
Lizenzgebiihren als aus dem Vertragstaat 
stammend; in dem die Betriebstéitte liegt. 
(6) Bestehen zwischen Schuldner und Glau— 
bigc’r oder zwischen jedem iron ihnen und 
einem Dritten ‘besondere Beziehungen und 
fibersteigen deshalb die gezahlten Lizenzge— 
biihren, gemessen an der zugrunde liegenden 
Leistung, den Betrag, den .Schul'dner und 
Glaubiger ohne ‘diese Beziehungen verein- 
bart bitten, so Wird dieser Artikel nu}.~ auf 
diesen letzten Betrag angewendet. Indiesem 
Fall darf der fibersteigende Betrag nach dem 
Recht jedes Vertragstaates und unter Be— 
riicksichtigung der anderen Bestimmungen 
disses Abkommens besteuert warden, 

Artikel 13 

Gewinne ails der VeriuB’erung von 
Verméggn 
(I) Gewilme aus der VeréiuBerung unbeweg— 
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lichen Vermégens im Sinne des Artikels 6 
Absatz 2 dfirfen in dem Vertragstaat besteu- 
ert werden, in dem diesesVermégen liegt. 
(2.) Gewinne aus der VeréifiBerung‘ bewagli'~ 
chen- Vermégens, das ' Betriebsvermégen 
einer Betriebstéitte darstellt, die ein. Unter— 
nehmen eines Vertragstaates in dem anderen 
Vertragstaat hat, oder das zu.ein¢r festenEin— 
richtung gehért, fiber die cine in einem Ver- 
tragstaat anséissige Person fiirdie Ausfibung 
‘eines freien Berufes-in dem anderen Vertrag— 
staat. verfiigt, einschlieBlich derartiger Ge- 
winne, die bei der VeriuBerung einer solchen 
Betriebstfitte (allein Oder zusammen mitdem 
fibrigen Unternehmen); Oder einer solchen 
festen Einrichtung erzielt .Werden, dfirfen in 
dem anderen Staat besteuert werden. JedoCh 
dfirfen Gewinne aus der VerfiuBerung dcs in 
Artikel 22- Absatz 3 génannten beweglichen 
Vermégens nur in-dem Vertragstaat besteu— 
ert warden, in dem dieses-beW€g1iche Ver— 
mégen nach dem angeffihrten Artikel be- 
steuert werdenrdarf. . 

(3) Gewinne aus der‘VeriiuBerung (165 in den 
Absiit-zen I 'und 2‘ nicht genanfiten. Verméi— 
gens dfirfen nur in dem Vertragstaat besteu— 
ert-werden, -in dem der VeriuBerer ranséissig 
ist. Diase Gewinne diirfen jedoch in dem 
anderen Staat besfeuert werden, wenn der 
Zeitraum zwischen Anschaffung und Vet.- 
iiuBerung sechs Monate nicht fibersteigt find 
das veriuB'erte Vermégen in diesem anderen 
Staat gelegen ist. Aktien gelten im Sinn- die-' 
ses Absatzes als in-dem Staat gelegen, in dem 
sich der Sitz der Gesellschaft befindet. 

Artilee114‘ 

Selbé‘tindige Arbeit 

(I) Vergfitungen, die cine in einem Vertrag- 
staat anséissige Person aus einem freien Beruf 
bezieht, diirfen nur in diesem Staat besteuert 
warden, es sei denn‘, daB die Tiitigkeit in dem 
anderen Vertragstaat ausgefibt Wird. Wird 
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die Titigkéit dort ausgeiibt, so diirfen die 
dafiir bezogenen Vergfitungen‘in dem ands- 
ren Staat besteuert werden. ' 

(2) Ungeachtet des AbsatZCSE-I‘ diirfen Ver— 
giitungen, die sink: in einem Vertragstaat an- 
séissige Personaus‘einem in dem anderen Ver- 
tragstaat ausgefibten‘ freien Berufbezieht,‘nur 
in dem’e'rstgenannten Staat-besteuert werden, 
wenn 

. I 
‘

' 

a) der Empffinger‘sich in dem anderen Staat 
insgesamt- nicht linger‘als 183 Tagc wfih— 
rend des betreffgenden Kalenderjahres auf- 
hilt, und 

b)5dle Vergiitungen von leiner Person Oder 
fiir cine Person gczahlt werden, die nicht 
in demvanderen Staat‘ansiissig ist, und - ‘ 

c)- ’die Vergiitungen nicht'von ‘eincr Betrieb- 
'stitte O'der éiner festen EinriChtung-getra— 

‘ gen warden, die die Person, die. die VetL 
_ 

- ,gfitungen zahlt,:in dém anderen Staat hat; 
(3) «Ungeachtetdes Absatzes I disses Artikels 
diirfen Vergiitungen, die.von einer' in einem 
Vertragst‘aat anséissigen Person an~ei1ie in dem 
anderen Vertragstaat anséissige Person fiirciné 
auBerhzilb-.xdes erstgenannten Staates 'ausgeé 
{ibte freiberufiiche Titigkeit 'gezahlt werden, 
in diesem erspgenannten Staat mit einem Satz 
bcstguert'werden, der IO vom Hundert des 
Bruttobetrages dieser Vergiitungen nicht 
fibersteigt. ‘ 

(4) Die Bestimmungen der Abséitze I, 2 und 
3 disses Artikels sind auch auf _Leistunge_n 
eines Untefliehmefis anzuiivenden, die in 
For-m‘ffieiberuflicher Titigkeit. erbracht fiver; 
denu. . 

'
' 

(5) .-Ungeachtet des Artikels der Ab- ' 

sitze I; 2; 3 und 4diéses Artikels diirfen-Vere 
giitungen,' die von einer in einem Vertragv 
sgaat ansiissigen Berson an ein Untemehmen 
desanderen-Vertragstaatesffir ein'e Titigkeit 
gczahlt., We'rden; ,die in dem :erstgenannten - 

Vertragstaat im~ Zusammenhang‘ min ‘Iein'er'. 
Bau'ausffihrung oder Montage, deren Dauer 
sechs Monate nicht 'iiberschreitet, ailsgeiibt 
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Wird, in dem e‘rstgenmmtenVertragstaat mit 
einem .Satz bestcuert werden,“der- Io‘vo'm 
Hundert des Bruttobetrages dieser Vergii— 
tungen nicht fibersteigt. 

‘ " 

(6) Die in diesem Artikel vorgesehene Be- 
grenzung des Satzes der in eincm Vertrag- 
staat erhobenen Steuer' berfihrt nicht die 
chtsyorschriftep dieses Staates fiber dis? 

Besteuérung der Nettoeinkiinfte éu's dér- gé— 
leisteten Arbeita, - 

" 
s

b 

' 

_ 
Artiléel15 

Unselbstindigé Arbeit . 

(I) V-orbehaltlich der Artikel I6, 18, 19' und 
20 diirfen Gehéilter, Léhne und iihnliche Ver— 
gfitungen,‘ die 6a in einem Vertragstaat any 
sissi‘ge Person aus unselbstfindiger Arbeit be- 
zieht, nut in diesem Staat besteuert werden, 
es sei denn, daB die *Atbeit in dem anderen 
Vertragstaat ausgefibt Wird. Wird die Arbeit 
dort ausgefibt, so dfirfen die diffir bezogénen 
Vergfitungen in dem anderen' Staat besteuert 
werden. ' V - '. 3 

(2) --Ungeachtet des. Absatzes I dfirfen Ver= 
giit'ungen,~ diegeine in einem Ventragstaat an— - 

sissige Person ffir cine in dem anderen Vet-é 
tragstaat ausgefibte unselbstéindige Arbeit- be;— 
zieht, nur‘ in demrerstgenannten Staatbesteu- 
ert werden, wenn , 

~
. 

a) der Empfiinger sich in dem an'derelr‘Staat 
insgesamt nicht'léinger als 18'3:Tage wéih- 
rend des bet'reffenden Kalenderjah'res auf—fi 

v.h§1t,und ' ~.~ - =.- 
‘ "‘ 

1)) die Vergiiturigen von.einem.ArbeitgeBef:-‘ 
. oder fiir; einen Arbeitgeber gezahlt wen ‘ 

den, der nicht invdem.-and'eren 'Staat an-= 
sissigist, und ' 

- 
' " " r f

' 

c) ldie Vergiitungen nicht von eiher Betrieb— - 

stitte odcreiner festen Einrichtung getra~~ 
gen werden, die der Arbeitgeber in dem- ' 

andcren Staat hat.
- 

(3) Ungeachtet der Absitze I und 2 dfirfen 
Vergiitungen fiir unselbst'aindige Arbeit, die 
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an Bord eines vori cinem2Untemehmen im 
internationalen Verkehr betriébenen .Schif— 
fes Oder Lufifahrzeuges ausgeiibt Wird, in 
.dem Vertragstaat bestéuert‘ warden,: in dem 
sich der Sitz des Unternehmens befindet.. 

- Artikel 16 

Auf’sichts— Vé-IrwaltungggaZtsivér} 
gii'tun‘g‘en ‘ 

‘ 

‘ 

" ’ 

Aufiichtsrats+ un‘d Verwaltungsratsvergfi- 
tung‘en und fihnliche Zahlungen,-die cine in 
cinem Vertragstaat sansiirssigc Persopin’ ihrer 
'Eigenschafc .als‘ Mitglied des Aufsichts~ Oder 
Verwaltungsrates einer Gesellsthaft bezieht, 
die in dem anderen‘ Vertfagstaat anséissig ist, 

den; 

Artileel‘ 17 

Kfipstlef und Slpdrrtler 
(I) Ungeachtet der Artikel I4~und 15 dfirfe’n 
Einkiinftc, die berufsméifiige Kfinstler,.wie 
Biihnen—, Film-,- Rundfunk— .od‘et ~Fernseh- 
kiinstler und Musiker, sowie Sportler ‘aus 
ihrer indieser Eigenschaft, persé'mh'ch ausgei' 
fibten Titigkeit beziehen, in dem Vertrag-e 
staat besteucr-t werden, in dem sie diese Ti- 
tigkeit‘ausiiben. ' 

- - 

(2)” Diese Einkfinfte ‘dijrfen 'jedoch: in “dem 
im vorstehe‘nden Absatz I genannten ‘Staat 
nicht bésteuert. werden,‘ ‘wenn- dietTiitigkeit 

' 

alfliBIich eines Besuches in diesem Staat 
dutch. einé in dem 'andcren Vertrqgstaat .ana 
sissige Person erfolgt und 'diese'r BeSuch. von 
diesem ander'efi Vertrégstaat,‘ .ein’er seiner 
Gebietskérpersehaftenoder einer als gémeii1-. 
niitz‘ig ’anerkannten 'Einrichtung oder‘ Orga— 
nisation ~diesés an‘derenr-Staates» finanziert 
wird. -' ' ‘ ' 
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diirfen in-‘dém anderen Staat ‘besteuert W6]? ‘ 

Artikel 1‘8 .

' 

Rfihegehélt‘éf 
m 

_‘
‘ 

Vor‘behaltli‘ch des Artikelsnlnbsatz’ 1 .dfirfen 
Ruhege‘hiflter und .ihnliche. Vergfitung‘en, 
di‘e ciner in cinehx Vertr‘agstaat anséissig‘en 

Person ffir friihere .unse'lbst'éindigé Arbeit.ge“- 
zahlt Werden; nut-“in dies’emLStaat besteuert 
Werden. ‘ 

-’ "Ar‘ti/eel 19- '- 
»- 

Offeht'liich'e Funkfi'o'fieh
u 

(I) V VergfitUng‘en,-einschliefilichi der Ruhegc- 
halter, .die von einein Vertragstaét oder'éiner 
'seiner. :Gebiets‘kérpérs'chaften:2 xunmittelbar 
oder' afis einem‘ qrrichtetenf Sonderv’efmégeh' 
an' cine natiirliche Pér’son fiiridie di'esem 
Staat Oder der-Gebietskéirperschzift in Aus- 
fibung‘ éfelltlicher ‘lktionen erbrachten 
Diefiste geza'hlt werden, diirfen in diesem- 
Staatbesteuert Werdefi'.‘ ~. ' 

- I
‘ 

(2): Auf-Verg‘iitungen Oder Ruhege‘h‘élt‘ér fiif 
Dienstléistungerirdie im Zusanimenhang-mit 
einer. «kaufméinnischen' oder gew’e‘fb‘lichen 

Titigkeit eines- der Vertrz‘lgstaaten‘j Oder. einér' 
seiner Gebietskérpei‘schaften: erbraCht 'W'era- 
den, fmdeg die Artikel .15, IG'und 18 An— 
Wendung..- -: 

‘. .~ 
-' '* " 

' 
' 

: Attikelg-‘zo. 

Sit‘iufc'ientén fihd PfofesSorén 
V 

» . 

(I)~Zahlungen, die ein Student"'oderf'.Lehr-" 
ling, der Staatsangehériger eines Vertfgigé 
stdates‘ist und sich‘in dem anderén'V'ertfagrs 
staat. ‘aussc‘hlieBlich ,"zum .Studium ode": "zur‘ 
Ausbildi'mg aufhiilt, ffir‘ ’seinen5 'Unte'rhal't; 
sein Studiulfi Oder seine- Ausbildung verhilt, 
warden dem anderen Staat nicht ‘b'es‘te‘uer't‘j - 

sofem‘..ihm diese 'Zahlufigen;éus q'ellen 
auBerhalb.desAanderen-‘Staatés zuflieBen.'i‘ " ' 

(2) V‘ergfitungen, ‘die"ein Proféssor ‘ oder’ 

Lehrer bezieht, der.~'Staatsangeh6riger eine‘sz- 
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Vertragstaatesist und der sich in dem anderen 
Vertragstaat zur Ausfibung ciner Lehrtitig— 
keit oder Wissenschaftlicher'Forschung auf— 
hilt, warden in diesem anderen Staat nicht 
besteuert, vorausgesetzt, daB sich der Pro- 
fessor Oder Leh'rer dort nicht dauernd aufhéilt 
und diese Vergiitungen aus Queflen 'auBerL 
halb diese_s anderen Staates’ stammen; diese 
Bestimmung gilt auch ffir Personen, die 
Staatsangehérige eines Vertragstaates sind 
und sich in dem anderen Vertragstaat zur 
Ausiibung Wissenschaftlicher Porschung auf— 
halten. 

‘ 
‘ ' 

(3) Verg‘fitungen aller Art, die ffir cine ins- 
gesamt 183 Tag; im Iahr nicht-iibersteigende 
unselbstindige Arbeit von Studenten oder 
Lehrlingen bezogen warden, die Staatsange— 
h6rige eines der beiden Vertragstaaten sind 
und sich aus diesem Staat in den anderen 
Vertragstaat begeben haben, um cine prakti- 
sche Ausbildung im Zusammenhang mit ih— 
ren Studien Oder ihrer Ausbildung zu erhal- 

' 

ten, sind in dem Vertragstaat, in dem diese un- 
selbst'éndige Arbeit ausgeiibt Wird,- von der 
Steuer befreit. 

Artileel 2-1 

Nicht ausdrficklich erwihhtei Eig— 
kfinfte

I 

(I) Einkfinfte, die ihre» Quelle in einem Ver- 
tragstaat haben, dfirfen in diesem Staat be- 
steuert warden, es sci denn, daB dieSes Ab- 
komme’r; ' cine -é.nderslautende Bestimmimg 
enthfilt, . 

‘ - 

, ._ 

(2) Einkimfte, die aus Quellen auBerhaIb der 
beiden Vertragstaaten stammen; dfirfen nut 
in dem Vertragstaat besteuert warden, in 
dem der Empffinger dieser Einkiinfte amis- 
sig ist, sofern sie nicht aufGrund der vorher~ 
gehenden Artikel dieses Abkommens in dem 
anderen Vertragstaat besteuert warden dfir— 
fen. - 
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Aflikel 22 .- 

Vcrmégen ' 

(I) Unbewegliches Vermégen im Sinne des 
Artikels 6 Absatz 2 darf in dem Vertragstaat 
besteuert werden, in dem dieses Vermégen 
liegt. - 

(2,) Bewegliches Vetméigen, das Betriebsver— 
m'dgen einer Betriebstéitté eines Unterneh- 
mens darstellt Oder das zu einer der Ausfi- 
bung eines freien Berufes dienenden fasten 
Einrichtung gehért, darf in 'dem Vertrag- 
staat besteuert werden, in dem sich dieBe— 
triebstfitte Oder die feste Einrichtung befin— 
det. '. ‘ 

.
' 

(3) Schiffe und Luftfahrzeuge im internatio- 
nalen Verkehr sowie beWeiches Vern16— 
gen, das dem Bettieb dieser Schiffi: .und 
Luftfahrzeuge client, dfirfen nur in dem Ver— 
tragstaat besteuert werden, in dem sich der 
Sitz des Unternehmens befindgt.

_ 

(4) A116 anderen Vermégensteile einef in 
cinem Ventragstaat anséissigen Person dfirfen 
nut in diesem Staat‘besteuert Werden. 

Artileel 23 
t

‘ 

Vermeidung der Doppelbest'eguerung 
(I') Bezieht cine in einem Vertragstaat anséis— 
sige Person Einkiinfte — mit Ausnahme von 
Einkfinft'en, die unter Absatz 2 fallen — Oder 
hat sic Vermégen und'diirfen diese Einkiinfte 
Oder disses Vermégen nachndiesem Abkom— 
men in dem anderen Vertragstaat besteuert 
werden, so nimmt der crstgenannte ‘Staat 
diese Einkfinftc 'oder disses Vermb'gen von 
der. Besteuerung aus. Diese Befreiung bee 
schriinkt nicht das Recht‘ einesvderA beiden 
Vertragstaaten, ,die solcherart befreiten Ein- 
kijnfte ode): ‘das solcherart befreite Vermégen 
bei der Festsetzurig des .Steuersatzes zu be— 
riicksichtigen. 

(2.) Bezieht cine in einem Vertragstaat anséis— 
sige Person Einkfinfte, die nach den Artikeln 
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IO, 11, 12, I3 Absatz 3 und I4. Absia'tze 3 und 
5 in dem anderen Vertragstaat bestcuert 
warden dfirfen, so rechnet der erstgenannte 
Staat auf die vom Einkommen dieser Person 
'zu erhebende Steuer den Betrag an, der der 
in dem anderen Vertragstaat gezahlten Ein- 
kommensteuer entspricht. Der anzurechnen— 
dc Betrag darf jedoch den Teil der vor der 
Anrechnung ermittelten Steuer nicht fiber- 
steigen, der auf die Emkiinfte entféillt, die 
in dem anderen Vertragstaat besteuert wer- 
‘den diirfent 

(3) Bezieht cine in Osterreich anséissige Per- 
son Zinsen odsr Lizenzgebiihren aus der 
Tfirkischén Republik und warden. diese 
Zinsen Oder Lizenzgebfihren dort auf Grund 
besonderer, nach tfirkischem Recht zur Far— 
derung der tiirkjschen Wirtschaftsentwicke 
lung vorgesehenen Ma'Bnahmen mit cinem 
Satz besteuert, der auf wenigcr ads ‘10 vom 
Hundert erméiBigt ist, so Wird auf die in 
Osterreich von diesen Einkiinften erhobene 
Steuer unter den in Absatz 2 vorgesehenen 
Bedingungcn ein Betrag von mindes’tcns IO 
vom Hundert des Bruttobetrages dicser Zin- 
sen oder dieser Lizenzgebfihren angerechnct; 

Artikel 24 

Austausch von Informationen 
(I) Die zustéindigen Behérdcn der Vertrag— 
staaten werden die Informationen austaué 

I 

schen, die erforderlich sind zur Durchfiih— 
rung dieses Abkommens und dcs innerstaatli— 

‘ Chen Rechts der Vertragstaaten betrefend 
die unter das Abkommen fallenden Steuem, 
soweit die diesem Recht entsprcchende Be— 
steuerung mit dem Abkommen in Einklang 

- steht. Alle so ausgetauschten Informationen 
sind geheimzuhaltcn und diirfen nur solchen 
Personen oder’ Behérden zugéinglich gemacht 
warden, die mit der Veranlagung Oder Ein— 
hebung der unter das Abkommen- fallenden 
Steuem befaBt sind, die diesbezfigliche 
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Rechtémittel behandeln Oder die hjnsichtlich- 
der genannten Steuern strafgerichtliche Vet.- 
folgung fiihten.

. 

(2) Absatz I ist aufkeinen Fall so auszu‘lcgen, 
als verpflichte er einen der Vertragstaaten: 
a) Verwaltungsmafinahmen durchzuffihren, 

die von den Gesetzen oder der Verwal— 
tungspraxis dieses Oder des anderen Ver- 
tragstaates abweichen; 

b) Angaben zu fibermitteln, die nach den 
Gesetzen oder im {iblichen Verwaltungs— 
ablauf dieses Oder des anderen Vertrag— 
staates nicht besehaffi: werden kénnen; 

c) Informationen zu erteilen, die ein Han- 
dels-, Geschéiftse, Gewerbe— oder Berufsa 
geheimm's Oder ein Geschéiftsverfahren 
preisgeben Wfirden Oder deren Erteilung 
dem Ordre public Widerspréiche. 

Artikel 25 

Gl'eichbehandlung 

(I) Die Staatsangehérigen eines Vertragstaa— 
tes‘ diirfen ‘in dem anderen Vertragstaat weder 
einer Besteuerung noch einer damit zusam.— 
menhéingenden Verpflichtung unterworfen 
werden, die anders Oder 'belastender sind als 
die Besteuerung und die damit zusammen- 
hangendenVerpflichtungen,denendie Staats- 
angehérigen des anderen Staates unter glei- 
Chen Verhéfltm'ssen unterworfen sind oder 
unterworfen werden kénnen. 
(2) Vorbehaltlich des Absatzes 5‘ des Artikels 
Io darf die Besteuerung einer Betriebstéitte, 
die ein Unternehmen eines Verfragstaates in 
dem anderen Vertragstaat hat, in dem ande-L 
ren Staat nicht ungiinstiger sein als die Be- 
steuerung von Unterneh‘men des anderen 
Staates, die die gleiche Titigkeit ausfiben. 
Diese Bestimmung ist nicht so auszulegen, als 
verpflichte sic einen Vertragstaat’, den in dem 
anderen Vertragstaat ansiissigen Personen 
Steuerfieibetréige, -vergfinstigungen und -er— 
méiBigungen 'auf Grund des Personenstandes 
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Oder der Familienlasten zu gewiihren, die er 
den in'seinem Gebiet anséissigen Personen ge— 

Die Untcrnehmen ‘eines Vertragstaates, 
deren Kapital ganz Qder teilweise, unmittel— 
bar Oder mittelbar, ciner in dem anderen 
Vertragstaat anséissigen Person Oder mehreren 
sqlchen Personen gehért oder ihrer Kontrolle 
unterh'cgt, dfirfen in dem crstgenannten Ver— 
tragstaat wcder einer Besteuerung noch einer 
damit zusammenhéingenden Verpflichtung 
untcrworfen werden, die anders Oder bolas- 
tender sind als die Besteuerung und die damit 
zusammenhiingenden Verpflichtungen, de- 
nen andere iihnliche Unternehmen des erst— 
genannten Staates untervvorfen sind oder 
unterworfen werden kénnen. ' 

Artikel 26 

Verstindigungsverfahren 

(I) Ist cine in einem Vertragstaét anséissige 
Person der AuEassmg, daB die MaBnahmen 
eines Vertragstaates Oder beider Vertrag— 
staaten fiir sie zu einer Besteuerung geffihrt 
haben Oder fiihren werden, die diesem Ab.- 
kommen nicht entspricht, so kann sie unbe- 
schadet der nach innerstaatlichem Recht dic- 
ser Staaten vorgesehenen Rechtsmittel ihren 
Fall def zustiindigen Behérde des Vertrag— 
staates unterbreiten, in dem sie ansiissig ist. 

(2) Héflt diese zust'alndigc Behérde die Ein— 
wendung ffir begriindet und ist sie selbst 

nicht in der Lage, cine befriedigende L6- 
sung herbeizufiihren, so Wird sic sich bemii— 
hen, den Fall dutch Verstindigung mit der 
zustfindigen Behérde des anderen Vertrag—~ 
staates so zu regeln, daB cine dem Abkom— 
men nicht entsprechende Besteuerung ver- 
mieden Wird. 
(3) Die zustéindigen Behéirden der Vertrag— 
staaten warden sich bemfihen, Schvvierigkei— 
ten oder ZWeifel, die bei der Auslegung oder' 
Anwendung des Abkommens entstehen, in 
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gegenseitigem Einvernchmen zu beseitige’n. 
(4) Die zustéindigen Behiirden der Vertrag— 
staaten k6nnen zur Herbeiffihrung einer 
Einigung im Sinne der vorstehenden Abséitze 
unmittelbar miteinander verkehren. Er- 
scheint ein mfindlicher Meinungsaustausch 
fiir die Herbeiffihrung der Einigung zweck— 
méiBig, so kann ein solcher Meinungsaus- 
tausch in einer Kommission durchgeffihrt 
werden, die aus Vertretcm der zustiindigen 
Behéirden der Vertragstaaten besteht. 
(5) Die Staatsangehérigen ~eines Vertrag— 
staates, die in dem anderen Vertragstaat cine 
unselbstéindige Arbeit ausiiben, kénnen sich 
zur Regelung ihrer damit im Zusammgan- 
hang stehcndcn steuerliphen Angelegenheiten 
der Hilfe von Beamten bedienen, die von 
einer Behérde -ihres Heimatstaates zu diesem 
Zweck in den anderen Vertragstaat entsandt 
warden. Die Rechte und Pflichten dieser B6— 
hérden vund Beamten bestimmen sich nach 
den Rechtsvorschxiften, die in diesem ande— 
ren Vertragstaat fiir Bevollméichtigte gelten, 
die in gleichen Angelegenheiten t§tig sind. 

. Artikel 27 

Diplomatische und konsularische 
Beamte 
Dieses Abkommen berfihrt nicht die steuer— 
lichen Vorrechte? die den diplomatischen und 
konsularischen Beamten nach den allgemei— 
nen Regeln des Vélkerrechts oder' auf Grund 
besondercr Vereinbarungen zustehen. 

'Am'kel 28 

Inkrafttreten 

(I) Dieses‘Abkommen 5011 ratifiziert und die 
Ratifikationsurkunden sollen vso bald wie 
miiglich in Ankara ausgetauscht werden. 
(2) Dieses Abkommen tritt mit dem Aus— 
tausch d’er Ratifikationsurkunden-in Kraft, 
und seine Bestinpmungeh finden Anwendung 
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21) -in der Tiirkischen Republik fiir alle 

Steuerzeitréiume, die nach dem I. Jinner ‘ ‘ 

des Iahres enden, das dem Jahr fol‘gt, in 
dem das Abkommen in Kraft rgetreten ist; 

b)‘ in der Republik 6sterreich ffir‘ Steuern, 
' 

die ffir Iah're erhobbn we‘rden, die Clem 
Jahr folgen, in dem das Abkommen in 

_ Kraft gettctenist. 

Artikel‘zg 

AuBerkraft‘treten
I 

.Dieses Abkonimen bleibt ill‘K'rafifi, sqlange eé 
nicht von einem der Vertragstaaten gekiih— 
digt-worden ist. Jed‘er Vertra'gStaat kann v'das 
Abk'ommen' auf'diplomatischem We'g unte'r- 
Einhaltung einer Frist voi1 miride'stens' 'sechs 
Monaten zum Ende cines Kakndetjahres 
‘kfindigen. In diesem Fall findet das Abkom— 
men nicht mehr Anwendung 
a) in der Tfirkischen Republik: 

fiir 2.116 Steuérzeitréiume, die am oder nac'h 
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dem 3 I. Dezember des Jahres enden, das 
- dem Jahr der- Kfindigung folgt; 

b) in der Republik Csterreich: 
ffir Steuem, die ffir Iahre erhoben werden, 
die dem Iahr der Kfindigtmg folgen. 

ZU DESSEN haben die Bevoll— 
m'dchtigten der beiden Staaten disses Ab-. 
kommen unterzeichnet und mit ihren Sie— 
geln versehem ' 

Gescheh’en z'u Wien‘, am 3. November 1970, 
in doppelter Urschrifi, in deutscher und tifr— 
kischer Sprache, wobci beide Texte‘gléiChef- 
maBen authentisch sind. 

FfifdieRepublik Csterreich: ‘ 

Dr. IosefHarfimerschnfidt 

Ffir die Tfirkische Republikz‘ 

Rahmi‘ Giimrfikgfioélu 
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' Commegce Clearing House, Inc., Chicégo 

TAX IDEAS — izEPORT BULLETIN, releases ‘24, 25' 
Prentice Hall, Inc., Englewood Cliffs 

a: 
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- . «BIBLIOGRAPHY 

Books of the Series “Afrikws'tfidi'ehu: 
Economics . 

- 
.. 

edited by the lfo-lnstitute (of-Economic“ ‘R‘esearc‘h, Munich 

Just published 

Bernd Heine 
STATUS AND use OF AFRICAN ‘LINGUA ERANCAS . .. 

206 pp.,5 maps. Hard céyer, DM 34,—. ' 

_ , ‘ African ‘Studies N}?! :19 

Only few of the almost thousand difierent languages and dialects in Africa’ have "been able to: 
develop béyond adregionally limited area into a lingua franca. The present. study gives a first 
insight into the history and present day importance of African linguafrancas.The author establish; 
es a link between the languages discussed andvsocial, culturalreconomic and political factors'ahd 
at the same time, gives an impression of the variety of Afriéa‘n lingua frgncas some ofwhigh _a'r(,e( 

already playing a new and important role in the African nations of 'fcoday.‘ ' ' ‘ ' 

Paulzajadacz 
STUDIES IN PRODUCTION AND TRADE IN EAST AFRICA 
441 pp., 86tables, 5 maps, 3 diagrams. ' 

African Studies No.51 
Hard cover, DM 68,—. - 

.

' 

Investigations into various branches of production and trade in the‘ three East African countries 
Kenya, Tanzania and Uganda are combined in this bodk‘: structural analyses of industrial sectors 
and trade. studies on crafts and small-scale industries and on ‘the role of Marketing Boards. The 
investigations either deal with the whole of East.,Africa or with only 'one, country. The inclusion of 
political and social aspects leads to a better understanding of thefrequently complex interrelation- 
ships of the subjects under discussion. - ‘ - 

Rolf Vente
. 

PLANNING PROCESSES: THE EAST AFRICAN CASE 
233 pp. Hard cover, DM 42,—. 

J 
_ 

African Studies No. 52 

Investigation into the role of planning for the economy as a whole, planning procedures and the 
problems encountered. The author is at present professor at the University of Stuttgart. 

Write for comprehensive Prospectus 
WELTFORUM VERLAG, 8 Mfinchen 19, Hubertusstrassé 22 
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ANNOUNCEMENTS

f 
Associated Business Programmes Limited 
announces an important international conference on 

VALUE ADDED TAX 
Imports/Exports and the Treatment of International Services 

To examine in detail the complex problems of international transactions arising out of the existing 
Value Added Tax systems in the EEC. countries. 

RAI CONGRESCENTRUM, AMSTERDAM 
commencing at 2.30 pm. on June 1 until 5 pm. on June 3,1971 

- Conference Director: 
' ,J. van HOORN, Managing DirectOr 

of the international Bureau.of Fiscal Documentation ‘in Amsterdam 

With PROFESSOR G.S.A. WHEATCROFT, Professor Emeritus of English Law, 
University of London. - 

' 

‘ ,
. 

_Dr. H. FLICK, German Federation of Chamber of Commerce. 
M. FRAPSAUCE, Former Director Deputy General of ‘the Ministry of 
Finance, Paris. 

R. GOFFIN, Tax Manager of the Federation of Metallurgic Industries Fabri- 
metal, Brussels.

" 

A.E. de MOOR, Tax Adviser, ‘Federation‘ of Dutch Industries. 
The conference is intended for lawyers, accountants, financial directors, marketing experts, bankers, 
insurance brokers, transport agents, professional and corporate export managers, and will be 
conducted in English and French with simultaneous translation.

~ ASSOCIATED 
BUSINESS 
PROGRAM M ES LTD 

:3 
U1

~~ 

I 52. 
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BIfiLIOGRAPHY 

- ADDEDTAX] 
Iniports/ Exports and the Treatment of International Services 

Tax experts from' Belgium, France; The German Federal Republic and the Netherlands: Wili deal
I with the practical aspects of Value Added Tax, and the conference participants will be able to share 

their extensive experience. ‘

- 

PROGRAMME OUTLINE 
Day1—comnmnmngat230pnm ‘ 

Introductionrandloutline of the problems— General principles and mechanism 
of Value Added Tax ,— Exports and imports of goods and services in general - 
The overall effects of introduction of a Value Added Tax-type on the Continent 
and in the UK — Proble'ms rélating to transitional measures -'- QueStion's. 

Day2 
Exportsand imports of‘goods — Export deliveries — Transportation of goods to 
branches abroad — Mail order houses -— Processing abroad -— Importation and 
exempt goods — Export control measures -— Import deliveries —— Inland pro- 
cessing and temporary importation of machines and equipment —‘ConCept 
of permanent establishment and refund of tax (procedure) — Financing. 

Day3 
Value Added Tax treatment of international services — Royalties—Supervising 
services —- Providing personnel — Transportation of goods — Services of brokers — Rental of goods — Publicity services — Banking services .— Services between 
parent .companies and subsidiaries — Special provision to avoid double 
taxation — Questions. 

I

' 

The registration fee is $150 (£62) which includes all‘course material, Iunch; 
tea and coffee, but-is exclusive of accommodation. Please send the application 
form at once to ensure your reservation. 

ASSOCIATED BUSINESS PROGRAMMES LTID. ' 
'

I 

17 BUCKINGHAM GATE, -LOND;‘0N, S.W.1 TELEPHONE: 01-8343094/5 : 

Please reselfve______p|aces at £62.00 each for your seminar VALUE ADDED TAX to be held iri 
AMSTERDAM 

_ 
_. 

Re’gi's‘t'r'ahts " ' ' ‘ Position‘ 

Company V. .. 7 , 

r

. 

Address - Telephone No: 

I enclose chequg for__,'_/in\{oicé cbmpany ._ Signed 
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International Bureau qf Fiscal Documentation 
" ANNOUNCEMENT OFMPUB‘LIC‘AT‘ION 

~ 

,. loose-leaf o 500 quarto pages o in English a up—dated quarterly 
' 'A project ‘of the' International Bureau of Fiscal Documentation, Amsterdam. 
By Robgart C. Hammond, B.A. and Marc. J. Van Den Abeelen 
Prepared at the request of The United Nations Economic Commission for Africa. 

Hftei'fiz’Ie years'qf exhaustive rese'ar'cfi, “the International Bureau of Fisdal Dochméntation is proud to make a 
Lri'uy‘of'c'an'trt'butioiz to the befter undeistandz‘ng if the tax system: qfthe developing African countries by publishing 
AFRICAN TAXSYSTEMS which presents, for the first time, a detailed-comparative survey, following 
common outlines, qf the direct and indirect taxation in these countries of both corporations and individuals. 

Coritehfi' 
"' ' 

"' 

Foreword 
Introduction Fiscal Aspects of International 
Country Surveys Economic Co-Operation in Africa 
Statistical Analyses of Revenue 
Sources in Selected Countries 

Documentation 
Bibliography 

Common Outline for the 
English-speaking countries 
(and f0: Ethiopia and Somalia) 
I. DIRECT TAXES 
'” ' 

‘ 
Individuals 

' Income 
Other In'céme Takés'] ' ' 

Personal Taxes 
De_ath Duties 

Companies , ,
. 

' Income Tax/Company Tax 
OtherDirect TaXes. '.

. 

- II'. INDIRECT TAXES 
" " 

3: 'I‘CilstOmsDuties. 
‘ Other Taxes'hfied at 
H Ixnp'ortation and Exportatioxi' 
-..‘.EX.CiS:é DUKES -‘ 

Stamp Duties 
‘ Consumption/SalesTaXes‘ ' 

Other Indirect Taxes 

The Countrf Sur'veys and Documentation Sections are organised follbwing common outlines 
Common Outline for the 
French-speaking countries 

i. DIRECT TAXES 
Individuals

' 

Schedular‘ Income Taxes 
' 

GeneralIncome'I‘ax13s 
Other Direct‘Taxes/Dtities 

Companies, 
Income Taxes 
Other Direct Taxes/Duties 
Tax Incentives 

II. INDIRECT TAXES 
.TumoveryetcuTaxey , 

Registration and 
Stamp’Duties 

Other Indirect Taxes/Duties 

Normal firice; US$ 75 [ML 279, with Postage . . . - 

. including up—dating supplements for one calendar year 
Renewa1;prigé»:, US$35, /‘ Dfl. 126, (supplement subscriptién only) ' 

$25.4 

For residents of The Netherlands: 
‘p'riées ex’chisiue‘BTW (TVA) 
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BEIBLIOGRAPHY 

INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION 

announces'a new series on 

INTERNATIONAL FISCAL HARMONIZATION 
“edited by Dr. Mel Krauss Dr. Hiliskamp ' ' ‘ 

V

' 

The growing emphasis on economié integration by‘both developed am‘i' developing countiies’coméined 
with the 'heightehed interest in the internatibnql implicdtz'ons' ,of national tax,stru.ctufes;r 11u inspired 
this new series of studies oh the theory and. practice of intémationai fiscal harmonization. 

No I. - FISCAL HARMONIZATION 
IN THE 'BENELUX ECONOMIC UNION 
1969. "100 pp. r ‘ 

by Dr. Mel Krauss 
Lecturer in Economics ‘ 

The London School of Economics ‘ 

Foreword by Professor Carl S. Shoup 

‘Fiscal Harmonizatiqn'in the Benelux Economic Union, by Dr. Mel Kra'uss, the first in the series, is 
Written for both the professional econonfiét and inter'ested layman. It represents' a stimulating new 
addition to the growing Volume of litgrature on international tax law, and wilLbe welcomed by a 
Wide spectrum'ofinformed-opixfidn.‘ . 

‘ ' 
‘ 

“ ‘ ' 

0 Customs Unic'm's — The Positive Thebry ' o The Tumov‘ez Tax and Tax' Harmonization 
'0 Customs Unions —- The Normative Theory 0 The Customs UniOn in Benelux 
‘0 Tax Union Theory 

_ 
. 0 Direct, Tax Harmonization in Benelux 

6 The Problem of Tax Frontiers . a o The Lessons of-B‘enelux . 

Written in' a lucid; straightforward manner, this study begins with a concise but penetrating rqview 
of the present theory of_customs and tax unions. The first part provides the «reader with the necessary 
tools of analysis, enabling him to understand the basic theoretical issues uxiderlying'the pi'esentdebate. 
These tools are then applied in an interesting and informative manner to the problem ‘Qf fiscal hat: 
monization in Benelux. The author has, therefore, succeeded in blending ‘ thaor}?~ with' prdcti'ce 
although at the same «fim? enabling either part of the book to be read without recourse to the other. 
Price: Dfl. 25.— l US$ 7.00 with postage (airmail US$ -.60 extfa). .' 
For residents qhaNetherlands: prices exclusiixe'BTW.( TVA) 

INTERNATIONAL BUREAU-OF FISCAL fi‘QCUMENTATION - 

' 

Sarphafistraat 124 -. Amsterdam-C..- Holland 
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CUMULATIVE INDEX 19.7 I 

_ 
Nos I, 2 and 3 

1-. ARTICLES 

Joio Lépes Alves: 
Les 4émesjoumées Luso—Hispano—Américaines d’Etudes Fiscales 3 

Rolando A. Soto Jime’nez: 
Sonic Notes on Harmonization in the Central American Common 
Market » 

‘
8 

Lothar Hintzen: 
Anerkennung ausléindischer‘, Personengesellschaften als Kapitalgesell— 
schaften im internationalen Sfeuerrecht ' 39 

Dennis]. Mahar:
. 

The Failures of Revenue Sharing in Brazil and some Recent Develop- 
ments 71 

Dr. Walter Studer: . 

Uber das Verstfindigungsverfahren in Doppelbcsteuerungsabkommen 81 

II. DEVELOPMENTS IN INTERNATIONAL TAX LAW 

Revisionsprotokoll zu dem Abkommen zwischen der Bundesrepublik 
Deutschland und Frankreich zur Vermeidung der Doppelbesteuerung. I7 

Unterrichtung fiber den Stand von deutschen Doppelbesteuerungs— 
abkommen ' 

’ 96 

III. DOCUMENTS 
Leitsitze der Bundesregierung fiir ein ,,Gesetz zur Wahrung der steuer— 
lichen Gleichméissigkeit bei Auslandsbeziehungen und zur Verbesserung 
der steuerlichen Wettbewerbslage bei Auslandsinvestitionen“ vom I7, 
Dezcmber 1970. . 

23 
Belgium: Tax on Value Added 
.Arrété royal no. 3 I concernant les opérations effectuées par ‘ICS assujettis 
établis é l’étranger qui n’ont pas d’établissement stable dans le pays 5 5 

r Résolution Conférence Permanente des Chambres de Commerce et 
d’Industrie (16 la Communauté Economique Européenne 57 

Iv. 'BIB'ILIOGRAPHY 

BOOkS 
' 

' 279 60’ 
Loose-leaf services ' 

- 

‘ 33, 53. 103 

v. SUPPLEMENT T0 N0. 2 (A 1971) 

Convention entre le Gouvernement du Royaume des Pays-Bas et le 
Gouvemement du Royaume dc Belgique tendant E1 éviter les doubles 
impositions en mafiére d'impéts sur le revenu et sur la fortune et 51 régler 
certaines autres questions en matiére fiscale 
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Change of Editorial Stafl‘ 

It is with much regret that the Bureau announces that Dr. ].C.L. Huiskamp, who has been the 

responsible director of the Bulletin for the last six and a half years, has left the Bureau’s 

service. The sadness we feel at his departure is, however, compensated by our pleasure in 
Dr. Huiskamp’s appointment as assistant-professor at the Rottegdam School of Economics, 

Where he will head one of that University’s research institutes; We wish him the best of luck 
in his further career, Which—we have no doubtmwfll be a brilliant one. 
Dr. Huiskamp’s departure necessarily means a change in the editorial stafi'ofthg Bulletin. This 

May issue is the last one prepared under Dr. Huiskamp’s direction. Future issues will be 
prepared by an editorial staff consisting of four persons: Mr. K.S. Iap, who will remain in 
charge of the monthly bibliography, Mrs. EM. Butzelaar, who has been assigned the con- 
tacts with our French-speaking correspondents, and Miss G.W. Ubbink Who will remain in 
charge of correspondence and the Organizational aspects connected with the preparation of 

the Bulletin. Mr. D.A. van Waardenburg will assume the position of responsible director. 

It is our sincere hope that we Will be able to equal the standards Dr. Huiskamp set for the 
Bulletin for so many Years and that this changeover will be hardly noticeable to the Bulletin’s 

readers. 
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H.W.T. PEPPER 

FISCAL POLICY IN A TROPICAL PARADISE: TAX CHANGES IN THE SEYCHELLES ISLANDS 
Scattered around the centre of the sea 
between Mombasa in the west and Bombay 
and Karachi. in the east the coral-circled 
islands of the Seychelles have been described 
as the Pearls of the Indian Ocean and also 
identified as the possible'site of the Garden 0t 
Eden. _ 

‘

, 

The latter theory takes some verisimilj'tude 
from the fact that the Seychelles are the 
home of some species of plants and birds not 
found anywhere else in the world. Largest 
and most curious of the unique flora is the 
coco-de—mer, the palm yielding the huge 
double coconut, the largest seed produced in 
nature Which is said to have aphrodisiac 
qualities; while one hypothesis is that the 
ordinary coconut palm found in profusion in 
the islands originated botanically in the 
Seychelles—a notion which accords rather 
Well with the Garden of Eden theory, There 
are no snakes so that the inference is that the 
serpent was banished along with Adam and 
Eve when man’s mortal history began. 
At any rate the islands are about to be 
propelled into the jet ‘age by the opening 
July, 1971) of a new 9,800 ft. airport and the 
newly elected Government has recently 
announced proposals to make the fiscal 
climate of the islands as welcoming to 
investors and entrepreneurs as the islands 
themselves are to travellers and tourists. 
The income tax structure is being sub— 
Stantially Changed mainly by the reduction 
of the top personal rate of tax from 6 5% to 
35% at which level it coincides with the 
company rate. There is no corporation tax 
in Seychelles, the tax paid by the company on 
its income being fully available to the 
shareholders to offset against any tax which 
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would otherwise arise on their dividends. 
A comprehensive structure of capital allow- 
ances is being developed. Ordinary 
machinery or plant qualifies for 40% initial 
allowance plus a 8% aimual allowance (on 
a; straight line basis) starting in the year 
after the machinery etc is acquired. 
Expenditures on agricultural improvements 
and on the construction of factories qualify 
for capital allowances at the rate of 30% for 
the first year plus 10% per annum for the 
next7years. 
Expenditufe on hotels and approved tourists 
facilities would qualify for capital allowances 
to 60% in the first year and 10% per annum 
for the next 7 years»*—a total of 130%. 
Broadly similar allowances are applicable to 
the ships of resident shipping companies. 
There are no taxes on agricultural land and 
the copra export duty.Which has produced 
material revenue in the past is being virtually 
suspended by means of a system of allowing 
the planter to have his duty fully refunded 
against the cost of agricultural improvements 
(which are liberally defined) to his planta- 
tion. 
Attempts in previous years to devise some 
form of capital gains taxation to levy tax on 
the property boom have now been abandon- 
ed and instead the Government 'is increasing 
the existing tax on property transfers by 
I%% in the case of the purchaser While the 
seller Will now also pay an equivalent 
amount to that paid by the purchaser. 
The Seychelles already has a spectrum of 
double taxation agreements with various 
countries (U.K., U.S.A., Japan, New Zea- 
land, Canada, Mauritius, Sweden, Denmark, 
Norway, S. Afiica, Switzerland) and is 
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TAX CHANGES IN THE SEYCHELLES ISLANDS 

hoping to extend such arrangements to a 
number of other countries in the near future. 
The Government has also announced that ‘it‘ 
is reviewing the present successionvduty law 
to decide whether changes are necessary the 
remove anomalies or disincentive effects. 
In‘ order to accord“ a completely tax free 
welcome to tourists and other visitors the 
Seychelles .GOVernment had already removed 
the transit tax and the airport (departure) tax 
and now' has also removed the~room tax on 
hotels so that there is now no- form of taxa—- 
tion on visitors. In addition there are no 

160 

import duties on such tourist’s items as 

watches, cameras and films and on certain 
other consumer goods such as binoculars and 
gramophone records—these articles can Be 
obtained readily Without customs for’malitieg 
and there is no- form of sales tax on these 
items and the various handicrafts available in 
curio shops. Altogether the Government has 
gone a‘ very long way to assuring a tax free 
welcome for the tourists who are expected to 
flock in when the airport opens in a few 
months time. 
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A. THRIOREAU‘; 

LE REGIME FISCAL DE LA PRINCIPAUTE 
DE MONACO 

Le régime fiscal'de 1a Principauté de Monaco 
se caractérisait, jusqu’z‘l l’intervention de la 
Convention Fiscale signée le 18 ‘mai 1963 
entre 'le Gouvemement de la République 
frangaise .et le Gouvernement dc S.A.S. le 
Prince Rainier III de Monaco, par l’absence 
de‘ tout impét direct. Cette situation avait 
été, créée par l’Ordonnzmce ‘du 8 février 1869 
supprimant'la contribution .fonciére, '13 con— 
tribution personnelle ‘et' mobiliére ct l’impét 
des patentes. , 

La Convention suSvisée a- institué -un impét 
sur les bénéfices de certaines entreprises in— 
dustr‘ielles oucommerciales, maiselle a-main— 
tenu cc régime privilégié pour l’ensemble des 
entreprises 'industrielles ou commerciales qui 
n’exercent leur activité que‘ sur Ie territoire 
monégasque, ainsi- que pdur les personnes 
physiques, sur Ieurs revenus ‘per‘s'o’nnels (2‘1 

I’cxception, toutefois, des personnes tsi— 
ques de nationalité frangaise qui' ne péuvent 
justifler de 5 ans de 'résidente habituelle 5. MONACO A la date du 13‘ octobre 1962, 
lesquelles sont assujetties £1 l’impét frangais 
Sur la revenu des persOnnes physiques dans: 
les in‘émes conditions que Si elles avaicnt leu'r 
domicile-on leur résidence en France). ‘ 

L’importance que les Pouvoirs Publics 
accordent au maintient de tette particularité 
de leur régime fiscal‘ se Vérifie par'la Consti— 
tution-(Ordonnance Constitution‘ne'lle du I7 
décembre 1962): lagflelle dispose qu’aucune 
comribution directs ne peut étre établie que 
sur le voeut ou avec l’assentiment du Conseil 
National, ASsembl‘ée Législétive élue par les 
nationaux des deux sexes. - 

Outre l’impét sut les bénéfices ‘cité ciedessus, 
il est pergu; 2‘1 MONACO, :des taxes ‘basées 
sur le chiEre d’afaires, des droitsd’enxegistre— 
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ment, des droits de timbre et des taxes 
diverses.

‘ 

C’es diVerses catég‘ories d’impéts sont suca 
cessivement analysées chapr és. 

I ! ‘I'MPOT‘ SUR LES BENEFICES, 

Depuis 1e Ier'j'anvier 1963, il ,a été établi un 
impét sur les bénéfibes réalisés par: 
a). le_s entreprises, quelle que soit leur forme, 

qui‘ exercent sur le territoire monégasque 
une a'ctivité industrielle ou comfnerciale; 
lorsque leur chiflre d’afidres provient, :31 

conturrence de 25% au moins, d’opéra— 
tions faites — directement ou par personnc 
intetposée — en dehors du territOire mo- 
negasque; > 

b) 165 sociétés, qhelles qukflessoiént, dont 
l’activité é MONACO consists £1 perge- 
voir: -

I 

—- soitrdes produits ‘provenant de la cession 
ou 'la concession de brevets, marques de, 
fabriqu'e‘, procédés ou: fo'rmulcs de 
fabrication;

; — 'soit des produits de droits dc propp‘iété 
Iittéraireou artistique. 

Les bureaux administratifé, installés 5. MO.— 
NACO, d’entrepfises "commerciales qui 
exércent une activité commerciale '21 l’étran-s 

get, sent assujettis audit impét.» L’assiette de 
l’impét est égale £1 8% du montant des dé— 
penses dc rfonctionnement “(dépenses d7in- 
vestissement .exclues), ciest—éa-‘dire (16‘ I’m-- 

semble des dépenses ‘communément désig— 
nées sous 'l’expression «frais généraux». 
II V a lieu d'e remarquer-que les Sociétés ou 
entreprises qui ‘ont pour unique objet la :dis— 
tributionwet la vente, en dehors de MONA— 
CO, de produits fabriqués ou acquis en 
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LE REGIME FISCAL DE LA PRINCIPAUTE DE MONACO 

dehors de la Principauté, ne sont assujctties, 
en principe, 2‘1 l’impét sur les bénéfices qu’é 
concurrence d’un forfait (le plus souvent, 

' semble—HI, flxé £1 30%) en vertu du principe 
de l’exonération de la fraction des opérations 
représentant un cycle complet d’opérations 
commerciales en dehors de la Principauté. 
II existe, par ailleurs, comma en FRANCE, 
un régime particulier en favcur des Sociétés 
méres et filiales permettant dc retrancher des 
bénéfices de la Société mére, sous certaines 
conditions, 165 revenus desdites sociétés filia— 
les, dé’duction faite d.’une quote—part dc frais 
ct charges fixée forfaitairement. 
Le' taux de cet imp6t est actueflement de 
35%; i1 pourra étre porté ultérieurement £1 

40%, salon les résultats dc l’application du 
taux de 35%, mais i1 ne dépassera, en aucun 
cas, cette limite de 40%. 
II-TAXES SUR LE CHIFFRB D’AFFAIRES 

I — Taxe sur la Valeur Ajoute'e: 
Cette taxe est due par tous les industriels, 
commergants, artisans ct prestataires dc 
services. Elle frappe 1a plus-value que ceux—ci 
donnent aux produits sur lesquels porte leur 
négoce ou leur industrie et est calculée depuis 
16 161: janvier 1970 sur le prix «hots taxe». 
Plusieurs taux sont prévus: 
a) un taux normal de 23% qui s’applique en 

général é toutes les opérations imposables, 
61: £1 tous les produits pour lesquels un 
autre taux n’est pas prévu; 

b) un taux majoré de 33,3% appliqué 2‘1 des 
produits en général «deluxe», ct limitati— 
vement désignés (récepteurs de radio, 
électro‘phones, magnétophones, disques et 
bandes sonores, matériel photographique 
et cinématographique, voiturcs d6 touris— 
me, fourrures de luxe, pierres précjeuses, 
ouvrages an or, argent ou platine); 

c) un taux réduit de 7,5% applicable £1 cer- 
taines prestétions dc service nettement 
définjes, £1121 fourniture dc logement dans 

I62 

les hétels classés «dc tourisme», aux pro- 
duits agricoles non transformés (céréales, 
fruits, légumes, oeufs, volailles, poissons, 
viandes), aux produits alimentaires, aux 
livres, 5. certains spectacles, etc. . . 

(1) un taux intermédiaire dc I7,6% appli— 
cable: 
— 2‘1 13. margarine; 
— all}: vins, cidres, pojrés, jus de fruits et 

de légumes, apéritifs, etc. . . et en 
général 2‘1 toutes lesboissons; 

— aux produits 2‘1 consommer sur place, et 
aux fournitures dc Iogement, autres que 
celles soumises au tauX de 7, 5%; 
au savon de ménage, '21 l’alcool £1 brfiler, 
£1 l’essence dc térébenthine. 

— aux gaz, é. l’électricité, aux charbons; 
- aux transports de voyageurs; 
— aux opérations dc construction dc loge— 

ments; 
~' aux servicges £1, caractére social ou cultu- 

rel; 
— aux spectacles en général, ‘a, certaines 

publications, etc. . . 

La Taxe sur la Valeur Ajoutée ne gréve qu’ 
une fois l’objet ou le produit. Un systéme dc 
déductions de taxe 'permet 1a récupération de 
la taxe, déjé. acquitétée par 16 fournisseur, ainsi 
que celle qui a grevé les investissements, le 
matériel, l’outiflage, etc. . .; 

e) Taxe sur la Valeur Ajoutée immobili éref 
La TLV.A.'s’app1ique aux opérations qui 
concourent 23.13 production et £1 la livrai- 
son d’immeubles. 

Pour ces opérations, 1e taux est fixé 2‘1: 
'— I_7,6% pour les opérations portant s‘ur 

les immeubles destiné's é l’habitation; 
— 23% pour des opérations ‘portant sur 

dcs immcubles destinés é usage com- 
mercial-cu industriel (hétels, magasins, 
ateliérs, etc.). 

U11 abattement de 70% de la base imposable 
:1 17,6% est admis pour les opérations portant 
sur des terrains é batir ou assimflés. 
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Les, opérations' assujetties 2‘; la T.V;A.,rimmo- 
biliére sOntéxOnérées- du droit d’enrcgistre~ 
ment (6, 50%), ‘prévunau III-é.) .ci-apr~ 55.4 
La T.V.A. acquittée sur la construction ou la 
livraison d’un imme‘ublb 2‘1 usage commercial 
you industrial: sera .técup'érée int'égralemen‘t. 
papl’utilisateur, par'imputation sur‘la T.V.A. 
dont i1 sera re'devab’lé sfirses fabrications; ses 
vgntes, ou (1g; semicjés qu’fl‘rendra. C’est ain— 
si‘,’ par éXemple, quiun h6te1i'er gui a fatit 

construire h6tel, on: qui Pa ,a‘cquis neuf 
sou'sle' régime pourra répupéfer‘ pair 
imputation sui: 1a qu3il deivra~ sur ses 
‘recettes, .cefle qui‘ .a grev'é antériéuremcnt Ia 
Aconstruction dc l’immeub'le o_u Iéachat au 
constructe'ur. 

2' — Taxe sur ‘lés activiteis'. 'Eancaires ou‘fiflantié— 
res: 

Les opérations qui se- rattachent aflx aCtivités 
"bancéires, financié’rcs; etd’rune'maniéfegéné— 
tale, au confinet'cc des' Vail'eurs ct’ d6 Targent 
sont 'sou'rm'sesl‘a une taxe spéciéle dé 17,6% et 
sont éXOnéréés‘ de Ia T,V.A. 
Ea taxe3 est‘calcu'lée 511}: 16 profit bfut 'réaliéé’, 
taxe non comprise. 
Les intéréts e’t .agios‘ ct Ies rémune’rat'ibns qui 
leur *sont assimilées par ile ‘tCXte fisgél‘, fsont 
exonérés de ‘la taxe spéciale, ,par exemple les 
commissions d’cndos, rde' caution, d’aval,.d’ac- 
ceptati’cm. 

La taxe‘est due’par IeS‘ prbfessionnels d’u‘ com— 
merce d‘es valeurs‘ et db; '1’argent ~(bmquiefs, 
établi‘ssements financiers, agents (16 change, 

' 

‘changeurs, esCQ’mpteu'rSOu‘ remisierS), et par 
les pers'cinnes dom :l’activité prihci’pg’lé sc rat-a. 
téche 2‘1 cells des professionhels. 

3 

HI'»‘DRQITS.'D’ENREGISTRBMB'Ni 
Ces d‘roitss'nt pergus,‘:‘.a;1’~occasiondé Ia {Or-q 
malité de 1’ enregistrcmcnt, sur les mutations 

- ou les actes résultant dc faits jutidiques. 115 
mm, soit proPortiOnnel's, .soit fixes; Seuls 
sont Cité's, ci-aprfés, certains ‘tarifs, ‘inté‘ressant 
Ie commerce. 

4 
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‘A, TH'R-ionmn 

a) droits~p¢rgus -sur l’es mutations; 
+ cession de fonds de com! 
mercé . . . .y; . ,.. . . . 7,51%) 

— cession dc drcit; au bail . , ., I '% 
-'- cession d’a'ction .. . . . '1 ‘% 
“r cessibn r'de part <d’c fonda— 

teur......,;......;....‘. I % — ccssion de‘bifleté ordre ;. a I %, 
-—- cess'ion-de ,tout efl‘etnné‘go, 

Gi'able .1 %_ 
— cession d’immefiblcs: 

sit'ués él’étrang‘et. . . . . . 

situés Iii MONACO: 
6-,50%+ 1% 'de droit dc

‘ 

transcription, soit .. . . 7,5%1 
‘ rdroits-pergus sur'l'es actesmontran‘sl‘atifsde 
propriété: 

‘

~ 

A agite de constitution d’uner 
s’oCiété monég'asque . ., . 

— émissiondfactitmsxflibérées 
ou’non); . . .,._ g . . . . . 

—' émis’sioh d’obligations .-.. . 

— acte de baillé. duréc illimitéb: 
dc'biens.meubles’~.. . . . .,, . . 5, ‘% 

5 FranCS'

bV 

I- % 
095% 
055% 

dé‘Bicns immwblm .. . . . 65% 
— actede bailé dfiréé limitée‘ - 

‘(biens ‘meublefs ou immeur‘ 
I 0/0? 

iv— D'RQII'S D‘E I‘IMBRE 
Les droits‘ade timb'r'c ‘s'ont'éta'blis Slit ‘tous‘ les 
'papiérs d'es‘tinés aux, actes civils ct judiciaires‘ 
,etaux écritures qui péuvent étrc produites' en 
justice at, y ‘fair‘e lfoi‘. 113' sont‘,‘ soit fixes, soit' 

fonctionde‘ la dimension-du pgpief dam fl-cst 
I. La loi N°' 842 du 16: mars 1968 pte'x'roitl (gs- 
pendant que l’énregistrement dés acteslqui don- 
nent lieu :au pai‘ement de Ia Take? 5111‘ 1;; Vélé‘ur 
Ajoute’é n-’éntraine 'I7e2dg'ibflité d’auctin ,droi; 
d’e‘megistrement é ‘railsoaes opératibns soumi— 
ses‘ £1. qette taxe. ‘

¥ 

2. La; loi N° 840 du re; mats, 1968 .exonére ce- 
pcndént de tout ’d‘ré‘it' d’emegi‘streme‘nt les mu- 
tations 'de jouis‘s‘ance ‘lbrsqu’elles donnent lieu 51 

'la perception de la T .V.A. 
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LE REGIME FISCAL DE LA PRINCIPAUTE DB MONACO 

fait usage, ou des valeurs exprimées dans les 
actes qu’ils atteignent. Ils Servent en outre de 
moyen de p¢rception é l’occasion de forma— 
lités administratives. 

V - TAXES DIVERSES 
I — Droits de re’gz'e 
Ces droits comprennent: 
a) le droit de circulation sur les vim: ce droit est 

pergu aux tarifs suiv‘ants, par‘hectolitre: 
—- vins ordinaires, vins é ap- 

pellation d’origine con- 
trélée et vins délimités de 
qualité supérieure 
(V.D.Q.S.) . ............. Fr 9,00 

4 champagnes et Vins doux 
naturels (V.D.N.) soumis 
au régime des vins . . . . . ..... Fr 22,56 

— vins utilisés 51a fabrication 
dc vermouths ct d’apéri— 
tifs 2‘1 base de Vin ........ . ..... Fr 11,25 

le draft de circulation Sur les cidres; poire’s, 

. hydromels, ’p‘e’tz’llants de raisins: 
Ce droit est pergu‘ au: tarif de‘ 3,I0‘ francs 
par hectolitre. 

c) le droit de consummation sur l’alcool :

bv 

Ce droit est pergu aux .tarifs suivants, par - 

hectolitre d’alcool pur: 
— alcools servant A la prépa— 

ration de vins mousseux 
et de vins douX 'naturels _ 

maintenus sous le régime 
des vins ............... 

— rhums et crémes de ca’ssis . 

— tous les vins 'de liqueurs et 
autres alcools (tarif géné— 
ral) ...... 2.000,00Fr 

d) [6 draft de fizbrication sur [es produits alcooli~ 

Iques: 
+ produits médicamenteuxi 

875,00 Fr 
I.620,oo Fi: 

par hectolitre d’alcool put 120,00 Fr 
— produits de parfumerie, 
par hectoh'tre d’alcool pur 300,00 Fr 

-— apéritifs A base de Vin, 
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par hectolitre d’alcool pur 340,00 Fr 
— apéritifs 5. base d’alcool, 2‘1 

base de céréales, spiritueux 
provenant de la distillation 
de céréales, 
par hectolitre d’alcool‘ pur I.OO0,00 Er 

e) le di’oit spe’cifique sur les biéres zet certaines 

boissons: 
—. biéres dont let degré est in- 

férieur ou égal :‘1 $6 on 
conditionnées en récipients 
d’une contenance compri- 
se'entre 0,65 at I litreh 
par hectolitre ........... 

— autres biéres, 
par hectolitre ......... ,. . 

— eaux minérales et boissons 
ne rcnfermant pas plus de v 

I p. 100 d’alcool, 
par hectolitre . . . .1. . . . 3,50, Fr 

f) la surtaxe sur les sucres et les glucoses: 
(par 100 kgs): 
— utilisés :‘1 1a préparation 

4.50 Pr 

8,00 Fr 

d’apéritifs £1, base de Vin ,. . 140,00 Fr 
— utilisés au sucrage des ven— 

danges 
(sucre seulement) ........ 80,00 Fr 

2—Droz'ts ’de garantie (ouvrages en métaux 
précieux): 
— platine (par hectogramme) 320,00 Fr 
— or (par hectogramme) . . . . '160‘,oo Fr 
— argent (par hectogramme) 7,50 F1: 

11 n’existe pas; é MONACO, d’autre impét, 
notamme‘nt dc taxes mobili‘eres qt fonciéres, 
dc patentes, ni d’impét de distribution c’est— 
é—dir; Sur le revenu des valeurs mobiliéres, ct 
sur la revenu général, ‘sauf pour les résidents 
frangais dans les conditioné analysée’s plus 
haut. ' 

L’on peut done dire que le régime fiscal en 
vigueur' dams 1a Principauté dc» Monaco de- 
meure l’un des plus favorablesd’Europe, voi— 
re méme du monde. 
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DOCUMENTS as as as 

BUNDES REPUBLIK DEUTSCHLAND 
REFORM DER ABGABENORDNUNG 

Die Bundesregiemng hat am 19. Maw 1971 dem deutschen Bundestag einen Entwurf einer 
Abgabenordnung (A0 1974) zugeleitet. Das Inkrafttreten ist fiir den 1. Januar 1974 vorge— 
sehen. 
Die Reichsabgabenordnung ist mehr als 50 Jahre alt. Neben ihr ist eine Reihe ergiz'nzender 
Gesetze und Verordnungen ergangen, wie z.B. das Steuemnpassungsgesetz (StAa). Die. 
Abgabenordnung soll wieder ez'n Mantelgesetz warden, das das‘ 'allgemeine Steuerrecht Deutsch— 
lands und das Steuerverwaltungsverfizhren zusammenfasst. Die amtliche Begriifldung (Drucle- 
sache VI (1982)) wird, insoweit sie‘die Einleittmg betrzfii, nachstehend verbflentlichtf u 

I. DIE BNTWICKLUNG DER REICHSABGA-i 
BENORDNUNG 

Die geltende Reichsabgabenordnung geht 
auf cinen im Sommcr 19I8' gefaBten Be- 
schluB des Reichss‘chatzamtes zurfick, ein 
Mantelgpsetz ffir das Steuerrecht zu schafen, 
in dem die allgemeinen und sich zum Teil 
widersprech‘enden Vorschriften der Einzel— 
steuergeset‘ze zusammengefaBt warden 5011- 
ten. Die Arbeiten hieran wurden noch im 
Herbst des gleichen Iahres aufgenommen. 
Bereits ein gutes’ Iahr spiter, am 23. Dezem— 
ber I919, trat die Reichsabgabenordnung in 
Kraft. 
Die groBe Bile, in (let die Reichsabgaben— 
ordnung erstellt und vom Parlament Verab- 
schiedet wurde, erkliirt sich aus der damali— 
gen 'besonderen fmanzpolitischen Situation 
nach dem Ende des verlorenen Krieges. Der 
Staat benétigte ffir seine Aufgaben Finanz— 
mittel in einem vorher nicht gekannten Aus- 
maB. Neben dem vorweg verabschiedeten 
und bereits am I. Oktober 1919 in Kraft ge— 
tretenen Gesetz fiber die Reichsfinanzver-a 
waltting sollte die Reichsabgabenordnung, 
die auch die VorSchi‘iften des Gesetzes fiber 
die Reichsfinanzverwaltung in sich aufimhm, 
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die gleichm’alfiige und mégh'chst- vollstéindige 
Erhebung der Steuern sichern, deren :der 
Staat mehr dcnn je bedurfte; 
Es hat nicht an Stimmen gefehlt, die den 
Zeitpunkt fiir die Schaffung der Reichsab- 
ga‘benordnung ffir verfrfiht gehalten ha'ben. 
Insbesondere Wurde daraufhingewiesen, daB 
das Steuerrecht noch zu wenig Wissenschaft— 
lich durchdacht sei, 315 (1213 time Kodifik-ation 
des Steuerverfahrensrechts Erfolg verspre— 
Che. Die seit 1919 verstrichene Zeit hat dem- 
gegem’iber gezeigt, daB die Schaffung der 
Reichsabgabenordnung éine Tat ersten 
Ranges war, die dcr Praxis das notwendige 
Handwerkszeug ffir cine gleichmiiBige Erhe~ 
bung der Steuern unter Wahrung rechts— 
staatlicher Grundséitze gab, die abet aucli be— 
lebend und befruchtend auf die weitere 
Entwicklung der Steuerrechtswissenschaft 
einwirkte.

. 

In den ihrem Inkrafttreten folgenden Iahre 
zehnten hat die Reichsabgabenordnung ‘sich 

* Abkiirzungen: A0 = Abgabenordnung 
BGB = Biirgerliches Gesetzbuch GG = Grundgesetz StAa = Steueranpassungsgesetz 
StGB = Strafgesetzb‘u’ch 
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BUNDBSRBPUBLIK DEU'T'SCHLANAD: REFORM DER ABGAB-ENORDNUNG 

voll bewéihrt. Zweifellos vorhandenc Schwi— 
chen in der begri‘f'flichen Klarheit und in der 
Systematik, die dutch spitere Novellen zum 
Teil noch verstéirkt wurden, haben sich nicht_ 
3.15 so hinderlich erwiesen, daB' der Erfolg der 
Reichsabgabenordnung hitte beeintrichtigt 
warden kénnen. 
Die Reichsabgabendrdnung hat zahlreiche 
Novellierungen erlebt, die allerdings fiber- 
wiegend nur in gefingerem Umfang aufihre 
Grundkonzeption einwirkten. Von besonde— 
rer Bedeutung ffir die weitere Entwicklung 
der Verwaltungspraxis ist die Einffihrung der 
tumusmh'Bigen Betrie'bspriifung bei GroB- 
betrieben dutch das Gesetz zur Anderung der 
Verbrauchsteuern 11nd des Verfahrens vom 
10. August 1925 (Reichsgesetzbl. I S. 241). 
Erst hierdurch erlangten die bis dahin nur ein 
Schattcndasein ffihrenden Vorschriften fiber 
die Berichtigung bereits rechtskrfiftiger Steu— 
erbescheide ihre eigentliche Bedeutung. Zu 
gréBeren Anderungen fiihrte auch dié Not— 
vérordnung des Reichsprisidenten vom I. 

Dezember 1930 (Reichsgesetzbl. I S. 517), 
die die Neubekatmtmachung der Reichsab— 
gabenordnung zur Folge hatte. Hier brachte 
der ne’ue § 201 A0 erweiterte Vorschriften 
fiir die sogenannte allgemeine Steueraufsicht, 
deren extensive Auslegung dutch die Ver- 
Waltung und Gerichte Wiihrend der national— 
soziaHstischen Gewaltherrschaft alle rechts— 
staatlichen Grenzen sprengte. 
Die Zeit des nationalsozialistischen Unrechts— 
staates ffihrte zu einem tiefen Einbruch in die 
rechtsstaatljchen Grundgedanken der Reichs— 
abgabenordnung. Die sogenannte national— 
sozialistische Weltanschauung wurde zur 
Grundlage des Handelns der Verwaltung 
und der Finanzgerichte gemacht I.Abs. I, 
3, S 2 Abs- 3 StAa). 
Aufierdem verlor die Reichsabgabenord— 
nung in dieser Zeit immer mehr ihren Cha— 
rakter als Mantelge’setz ffir das aflgemeine 
Steuerrecht. In zunehmendem MaBe wurde 
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allgemeines Steuerrecht in besonderen Ge- 
setzen gerege‘lt. Zu erwéihnen sind das Steu- 
‘eranpassungsgesetz, das Steuersiumnisgesetz, 
die Wareneingangsverordnung, die Waterl- 
ausgangsvcrordnung und die Gemeinniitzig— 
keitsverordnung.

‘ 

Die Jahre nach 1945 bis zum Inkrafttreten 
des Grundgesetzes waren gckennzeichnet 
dutch die Auflésung der einheitlichen 
Reichsfinanzverwaltung und ihre Ersetzung 
dutch Linderfmanzverwaltungen, ferner 
dutch die Wiedererrichtung der 1939 besei— 
tigten erstinstanzfichen Einanzgerichte. Das 
Verfahrensrecht der Reichsabgabenordnung 
blieb von Eingriffen der Besatzungsmichte 
nahezu unberiihrt, sieht man von der Auf- 
hebung typischer N S—Vorschriften, Wie§ I 

Abs. I, § 2. Abs. 3 StAa ab. 
Mit dem Inkrafttrcten des Grundgesetzes 
wurden jedoch die Anderungen der Reichs— 
abgabenordnung zahlreicher. Das Gesetz 
fiber die Finanzverwalumg vom 6. Septem— 
ber 1950 (Bundesgesetzbl. 8.448) regelte d¢n‘ 
Aufbau der Finanzbehérden auBerhalb der 
Reichsabgabenordnung. Auch die Vorschrif— 
ten fiber den Bundesfinanzhof wurden nicht 
in die Reichsabgabenordnung aufgendmmen 
(Gesetz vom 29. Juni 1950, Bundesgesetzbl. 
S. 257). An gréSBeren Reformen wurden zu— 
nichst die Reform der Fmanzgerichtsbarkeit 
und die Reform des Steuerstrafredhts in An— 
griEgenomnen. Die Reform der‘Finanzge— 
richtsbarkeit, die mit der Vorlage eines ent— 
sprechenden Entwurfs im Jahre 195 5 éinge— 
leitet wurde (Drucksache 11/1716), konnte 
1965 mit der Verabséhiedung der Finanzge— 
richtsordnung (Bundesgesetzbl. I S. 1477) 
abgeschlossen werden. Entsprechend der be- 
sonderen Bedeutung der FinandriChtsbar— 
keit wurden die Vorschriften‘ fiber die Or— 
ganisation und das Verfahren der Finanzge— 
richte aus der Reichsabgabenordnung heraus- 
gelést und in der Finanzgerichtsordnung ver— 
selbstéindigt. Die Reform des Steuerstraf— 
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rechts, 1956 vom Bundestag gefordert, wur— 
dc dutch die beiden Gesetze zur Anderung 
strafrechtlicher Vorschriftenr der Reichsab— 
gabenordnung und anderer Gesetze vom IO. 
August 1967 (Bundcsgesetzbl. I S. 877) und 
vom 12. August 1968 (Bundesgesetzbl. I S. 
953) dutchgeffihrt. 

II‘. GESAMTREFORM DER REICHSABGA- 
BBNORDNUNG 

Die Gesamtreform der Reich'sabgabenord— 
nung nahm 1963 ihren Anfang mit der Ent— 
schlieBung des Deutschen Bundestages vom 
13., Marz 1963 (Stenographischer Bericht der 
64. Sitzung ~ 4. Wah’lperiode— S. 2973 unter 
C; Dru‘cksache IV/Ioo5 unter B. 2.); dutch 
die er die Bundesregierung aufforderte, cine 
Reform des aflgemeinen Abgabenrechts vor— 
zubereiten, deren Ziel es sein sollte, 
— die Abgabenordnung Wieder zu einem 

Mantelgesetz ffir das allgemeine Abgabenr 
recht zu machen, 

— die Systematik der Reichsabgabenordnung 
zu verbessern, 

— einen gerechten Ausgleich zwischen den 
Grundséitzen der Rechtssicherheit und der 
Gleichmiifiigkeit der Besteuerung zu fin- 
den. 

Die Reform wurde vorbereitet dutch einen 
vom Bundesminister der Finanzcn berufenen 
Arbeitskreis, der sich aus Vertretern der 
Wissenschaft, der Rechtsprechung, dér 
steuerberatenden Berufe, der gewerblichen 
Wirtschaft, der Organisationen den: ,Steuer— 
zahler und der Steuer— und Zollbeamten so- 
Wie Vertretern der Einanzvcrwaltung zusam— 
mensetzte. Diesel: hat Ends 1969 das Ergebnis 
seiner Arbeiten in Form eines Berichts verge- 
lcgt, dem er den Entwurf einer neuen Abga— 

‘ benordnung (ohne Steuerstraf— und BuB— 
‘ geldrecht) nebst Begriindung beiffigte (Heft 

I3 der Schriftenreihe des Bundesministeriums 
‘ 
der Finanzen). 

Bulletin Vol. XXV, May/maxi no. 5, 1971 

DOCUMENTS 

Der Entwurf des Arbeitskreises bildet ‘die 

Grundlage ffir den nunmehr vergelegten 
Entwurf der neuen AO, die die fiir diese 
Wahlperiode geplanfe Steucrreform einleiten 
5011. 

III. GRUNDZfiGE DES BNTWURFS 

I. Ziel des Entwurfs ist es, soweit Wie méS'gl- 
lich 3116 in Nebengesetzen geregelten Ma— 
terien in die vn-eue A0 zu fibernehmen und so 
Wiedcr das allgemeine Steuerrecht und das 
Steuer’verfahrensrecht in einem Gesetz zu- 

regeln. Dieses Ziel Wird in groBem Umfang 
erreicht. AuBcrhalb der neuen AO bleiben 
im wesentlichen nur das Gesetz fiber die 
Finanzverwaltung als Organisationsgesetz 
auch dcjr Teile der Finanzverwaltung, deren. 
Aufgabc nicht die Steuererhebung ist, und 
die Finanzgerichtsordnung, die angesichts 
der Bedeutung der rechtsprechenden Ge~ 
walt a‘ls selbs’c'aindiges 'Gesetz beibehalten 
werden muB. Das auBergerichtliche Rechts— 
behelfsverfahren aflerdings Wird als Ver- 
Waltungsverfahren Weiterhin in der AO gere- 
gelt. 

In dem Entwurfnicht geregelt warden ferner 
die Fragen der Steuerberechtigung und der 
Haftung zwischen den verwaltenden und 
den steucrberechtigten Kérperschaften. Die 
Regelung dieser F’ragen bleibt den Ausfiih— 
rungsgesetzen zu Artikel 104a Abs. 5 und 
Artikel 107 Abs. I GG vorbehalten. 
Der Entwurf geht im fibrigcn von dem Be- 
streben aus, Regelungen, die nut ffir einzelne 
Steuem gelten, im Interesse einer Endassung 
des Gesetzes in die [Einzelsteuergesetze zu ver— 
Weisen. Dieser Grundsatz Wird allerdings 

nicht immer eingehalten. In der neuen AO 
verbl'eiben z. B. entsprechend der bisherigen 
Regelung die Vorschriften fiber die 6rt1iche 
Zustéindigkeit fiir die groBen Veranlagungs— 
steuern. Aus historischen Griind'cn Wird der 
Name ,,Abgabenordnung“ beibehalten, ob— 
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wohl das Gesetz Wie bisher die Reichsabga— 
benordnung vor allem das allgemeinc Steuer— 
recht und das Steuerverfahrensrecht regelt. 

2. Der Entwurf ist datum bemiiht, cine ge- 
rechte, gleichmiiBige und ffir alle Betefligten 
méglichst unbfirokratische und zeitnahe 
Dutchffihxung der Besteuerung zu sichern 
und hierbei einen gerechten Ausgleich zwi- 
schen den Belangen der- Allgemeinheit und 
denen despinzelnen Steuerpflichtigen zu fin- 
den. Die vom Arbeitskreis fiir cine Reform 
der Reichsabgabenordnung hierzu erarbeite— 
ten Regelungen sind weitgehend fibernom— 
men worden. Das gilt Vor allem ffir die Vor— 
schriften, die der Verbesserung der Rechts— 
stellung des Steuerpflichtigen dienen (vgl. 
Abschnitt IV. I. des Berichts des Arbeits— 
kreiées). 
Zwei Mafinahmen dienen vor allem den 
soeben genannten Zielen: die Steuerfestset— 
zung unter Vorbehalt der Nachprfifung und 
die Verkiirzung der Verjiihrungsfrist fiir die 
Festsetzung vori Besitz— und Verkehrsteuern 
von bisher fiinf aufch'ei Iahrg. 
Die erste MaBnahme (vgl. I45) dient der 
raschen Steuerfestsetzung auf Grund der 
Angaben des Steuerzahlers méglichst unter 
Einsatz von Datenverarbeitungsanlagen. Da- 
durch soll cine gleithmiifiige Filligkeit von 
AbschluBzahlungen 11nd Erstattungen cr- 
reicht warden. Die genaue Prfifung des 
Steuerfalle's bleibt vorbehalten 11nd kann ent- 
weder vom Schreibtisch aus oder abet im 
Wege der AuBenprfifung nach den §§ 174. fir". 
erfolgen. Etwaige Berichtigungen der Vor- 
behaltsfestsetzungen sind innerhalb der Fest— 
setzungsfrist zuliissig. Die Steuerfestsetzung 
unter Vorbehalt der Nachprfifung dient des-‘ 
halb' in besonderem MaBe der GlcichméiBig— 
keit der Besteuerung. 
Eine unangemessene Beeintriichtigung der 
Rechtssicherheit soll vor allem dutch die 
Verkiirzung der Verjéihrungsfrist ffir die 
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Festsetzung der Besitz— und Verkehrsteuern 
von fiinf auf drei Jahre (§ 150) verhindert 
warden. Es hat sich aflerdings bereits gezeigt, 
daB der sofortige Ubergang von der fiinfiiih— 
rigen zur dreijihrigen Frist anggsichts der 
starken Arbeitsbelastung der Finanzbehérden 
nicht vertretbar ist. Deshalb Wird es erforder— 
lich sein, im Einfiihrungsgesetz zur neuen 
A0 ffir cine Ubergangszeit cine vierjéihrige 
Festsetzungsfrist fiir Besitz— und Verkehrsteu— 
ern vorzusehen. Fiir die Z5116 11nd Ver— 
brauchsteuern Wird es bei der einjéihrigen 
Festsetzungsfrist bleiben. AuBerdem Wird im 
Interesse der Gleichm’élBigkeit der Besteue— 
rung die zehnjfihrige Verjiihrungsfrist fiir die 
Festsetzung hinterzogener Steuem beibehal— 
ten und cine Festsetzungsfrist von fiiaahren 
ffir leichtfertig Verkiirzte Steuern neu singe— 
fijhrt. 

Angesichts des neuen Rechtsinstituts der 
Steuerfestsetzung unter Vorbehalt der Nach- 
prfifung wird die bisherige Betriebspriifung, 
im EntwurfAuBenpriifung genannt, erhéhte 
Bedeutung erlangen. Dieser Bedeutung ent— 
spricht es, daB die AuBenpriifung in cinem 
besonderen Abschm'tt des Fiinften Teils im 
Zusammenhang behandelt Wird, wobei die 
Betriebsprfifungsordnung (Steuer) als Vor— 

" 

bild dient. 

3. Besondere Beachtung bei der Erstellung 
des Entwurfs hat auch die Frage der Verein— 
heith'chung des allgemcinen VerWaltungs— 
rechts gefunden, die durch den Entwurf eines 
Verwaltungsverfahrensgesetzes * eingeleitet 
worden ist. Bereits def Arbeitskreis fiir cine 
Reform der Reichsabgabenordnung-hat sich 
hierum bemiiht. Der nunmehr vorgelegte 
Regierungsentwurf hat weitere’ Schritte in 
diese Richtung getan. Zahlreiche Vorschrif— 
ten — insbesondere des Vierten Teils, der die 
allgemeinen Verfahrensvorschxiften enthéilt — 

* Vgl. Drucksache VI/ 1173 
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stimmen ,sach‘h'ch, in groBem Umfang auch 
Wértlich, mit den entsprechenden Vorschrif— 
ten des Entwurfs eines Verwaltungsverfah— 
rensgesetzes * fiberein. Soweit Abweichun— 
gen vorliegen, sind sic auf die Bcsonderheiten 
des Steuerrechts und auf :seine bisherige 
eigenstéindige Entwicklung zurfickzuffihren. 
-ES 5011 vermieden werden, ohne Not in cine 
dutch Rechtsprechung gesicherte langjiihrige 
Verwaltungspraxis einzugreifen. Das gilt vor 
allem ffir die' Vorsch'riften fiber die Aufhe— 
bung und Anderung von Verwaltungsakten, 
die in Anlehnung an das ‘geltende Recht der 
Reichsabgabenordnung (vgl. 92 bis 96 
AO) entwickeltworden sind. ' 

4.. Vielfach war die Frags zu entscheiden, ob 
Vorschriften, die der- Sache nach beizubehal— 
ten sind, véllig umgestaltet werden sollten. 
Der Entwurf hat hier einen mittleren Wag 
eing’eschlag'cn. Er hat sich einerseits der 
Fortentwicklung djeser Vorschriften nicht 
verschlossen, andererseits abet den fiberkom— 
menen Wordaut nur mit Zurfickhaltung .ge- 
éindert- Daduroh sollen die ,mit jeder Rechtsi 
inderung verbundenen neuen Auslegungs— 
schwierigkeiten im Interesse der Veriwaltung 
und der Steuerzahler méglichst gering gehal— 
ten werden. Al‘s Beispiele magen die Vor- 
schriften fiber die Zurechnung (§. 42), fiber 
fehlerhafte Reehtsgeschéifte 44) und fiber 
den MiBbrauch von rechth'chen Gestal_tungs-~ 
m6g1ichkeiten(§ 45-) dienen. 

5. Der Entwurf geht, soweit er Beriihrungs— 
punkte zu anderen Gesetzen hat, von dem 
heutigen Re’chtszustand aus’. Das gilt vor 

‘ 

allem ffir das materielle Steuerrecht, dessen 
‘ Referm bevors’teht. Es ist nicht auszuschlies— 
sen, dafi sich aus dieser Reform Folgefinde— 
r‘ungen ffir die neue AO ergeben kéinnen. 
‘Im Neunten Teil des Entwurfs, der ,das 
Steuerstraf— und Bufigel‘drecht behandelt, 
sind jedoch bereits‘ einige Rechtséinderungen 
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beriicksichtigt worden, die dutch das in Vor—~ 
bereitung befindliche Emfiihrungsgesetzzum 
Strafgesetzbuch vorgenommen werden sol- 
len. Dies gilt fiir die Ubernahme des Strafé 
tatbestandes des Bruchs des Steuergeheim— 
nisses in das Strafgesetzbuch und fiir die a11— 
gemeinecelung‘derWertzeichenféilschung 
im Strafgesetzbuch. 

6. Das Inkrafttrcten der neuen AO ist {fir 
den I. Januar 1974 vorgeSehen. Dadurch ist 
gewéihrleistet, daB sie zusammen mit ‘den 
fibrigen Gesetzen fiber die Steuerreform in 
Kraft tritt. Die neue AO macht noch zahl— 
reiche Anderungenanderer Gesctze erforder— 
lich; Diese Folge'alnderungen soHén zusam— 
men mit den zur Rechtsiiberleitung erfor- 
derlichen Vorschriften in den in Vorberei— 
tung befindlic‘hen Entwurf eines Ein‘ffihi 
rungsgesetzes zur neuén A0 aufgenommen 
werden.

‘ 

IV. BINZELFRAGEN DER NEUGESTALTUNG 
' DER ABGABENORDNUNG 

I; Steueraufix‘icht . 

Der in der Reichsabgabenordnung‘ verwcn— 
dete Begriff der Steueraufsiqht ist in dem 
vorliegenden Entwurf nur insoweit fiber— 
nommen worden, als er die besondere .Steuer- 
aufsicht betrifif (vg1.§§ I89 bis 196).‘Er Wird 
nicht mehr verwendet im Bereich der 
AuBenpriifung und der Erforschung noch 
unbekannter Steuerféille. Die AuBenprfifung‘ 
ist ein besonderer Verfahrensabschlfitt inner— 
halb des Besteuerungsverfahrens und von der 
-besonderen Steueraufsicht zu unterschei’den 
(vgl. § 190 Abs. 4). ErfOrscht cine Finanzbe— 
hérde aus‘ bestimmten AnlaB :ei'nen noch 
weitgehend unbekannten Steuerfall, so un- 
terscheidet sich ihr Handeln grundséitzlich 
nicht von der Ermittlung in einem bekann; 
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ten Steuerfall, wenn man davon absieht, (1218 
im ersten Falle der Verfahxensbeteiligte noch 
unbekannt sein kann. Derartige Besonder— 
heiten gibt es 2. B. auch im strafrechtlichen 
Ermitdungsverfahren, solange der Titer 
noch unbékannt ist. Warm die Finanzbchér— 
de im einzelnen tfitig Wird, richtet sich nach 
§ 102 Satz 3. Damit ist eindeutig klargestellt, 
daB es keine schrankenlose allgemeine Steu- 
eraufsicht gibt. '. 

. . 

2. Selbstvemnlagung 
Der Entwurf enthéilt grundlegende Vor- 
schriften-fiber die Steueranmeldung, die so- 
genannte Selbstveranlagung, fiberléiBt es je- 
doch Wie bisher der Bestimmung der Einzel— 
steuergesetze, inwieweit von diescr Mbglich- 
keit Gebrauch gemacht wird. Durch die 

Selbstveralflagung kann cine Beschleunigung 
der Steuerfestsetzung und damit zugleich 
cine schnellere Steuererhebung erreicht wer— 
den. Der Steuerpflichtige hat in diesem Falls 
die Steuer selbst zu errechnen und gleichzei— 
tig den von ihni errechneten Steuerbetrag zu 
entrichten. Ob und inwieweit die Selbstver— 
anlagung auf die groBen Veranlagungs— 
steuem, insbesondere auf die Einkommen— 
steuer und dieKéSrperschaftsteuer ausgedehnt 
werden kann, Wird im Rahmen der Reform 
des materiéllen Stefierrechts zu entscheiden 
sem. 

3. Widerstrez'tende Steuerféstsetzungen 
Erstmals wird das Problem der widerstreiten— 
den Stcuerfestsetzungen einer Léisung zuge— 
fiihrt 155). Es geht bier um die Fille, in 
denén wegen unterschiedlicher Auffassungen 
bei der Beurteilung stéuerlicher Sachverhalte 
dutch die Finanzbeh'o'rden ein Sachverhalt 
entweder gar nicht Oder aber doppe1t_ be— 
rficksichtigt Wird. DaB sich diese Problema- 
tik im Steuerrecht stellt, ist vor allem eine 
Folge des vom ZivilprozeB abweichenden 
Streitgegenstandes im Steuerrech’c. Wird im 

:70 

ZiVilprozeB der geltend‘ gemachte Anspruch 
grunds'étzlich unter allen rechtlichen Ge- 
sichtspunkten geprfift, so begrenzt ein 

Steuerbescheid den Streitgegenstand nicht 
nur nach der Steuerart, sondern auch nach 
dem Verarflagungszeitraum. Entsprechend 
eng sind die Grenzen der Bestandskraft. 

4. Verbz‘ndliche Auskunfi 
Der Frage einer .gesctzlichen Regelung der 
verbindlichen Auskunft wird in der’ Offent— 
lichkeit starkes Interesse entgegengcbracht. 
Dem Deutschen Bundestag lagen bereits in 
der 4. und 5. Wahlperiode entsprechende 
Gesetzcntwfirfe vor, die jedoch nicht verab- 
schiedet wurden. 
Auch der Arbeitskreis ffir cine Reform der 
Reichsabgabenordnung hat sich ausfiihrlith 
mit den Fragen der gesetzlichen Regelung 
einer verbindlichen Auskunft befaBt. Es fand 
Sich jedoch keine Mehrheit ffir cine ange— 
meine gesetzliche Regelung der verbindli— 
Chen Auskunft. Der Arbeitskreis fiir cine Re— 
form der Reichsabgabenordnung hat ledig— 
lich' vorgeschlagen, die verbindliche Zusagc 
nach einer AuBenpriifung zu regeln. Der 
Entwur-f fibernimmt diesen Vdrschlag. Er 
geht im fibrigen davon aus, daB es zu den 
wichtigsten Aufgaben der Vcrwaltung ge— 
'h6rt, Zweifelsfragen im Erlaege-zu kliren 
unddédurch die Rechtssicherheit zu férdern. 
Dariiber hinaus Wird die Verwaltung im 
Rahmen ihrer Miiglichkeiten auch im Ein— 
zelfall Auskfinftc erteilen, wie dies bisher 
schon gcschieht. Da durch§ I 57 und seif Ian- 
gem auch dutch Ubergangsregelungcn nach 
§ 131- A0 das Vertrauen der Bfirgerin die 
RechtméiBigk¢it von Verwaltungserlassen 
geschfitzt wird‘, da femer auch die Einzelaus— 
kunft .nach der Rechtsprechung des Bundes— 
finanzhofs in bestimmtcn Grenzen Verbind— 
lichkeit besitzt, ist eine allgemeine gesetzliche 
Regelung der verbindlichen Auskunft nicht 
zwingend erforderlich. Angesichts der Ar— 
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beitsfiberlastung der Finanzverwaltung‘kénn- 
re im fibrigen nur angeordnet werden, daB ‘ 

die Finanzbehijrdcn nach pflichtgeméiBem 
Ermessen fiber die verbindliche Auskunft 
entscheiden. Dadjurch W516 gegem'iber dem 
jetzigen Zustand'nichts gewonnen, abgese— 
hen daxion, daB bei einer eingehénden gcsetz— 
lichen Regelung die Auskunftserteilung in 
starre Grenzen gezwéingt Wfirde und nicht: 
Wie heute flexibel erfolgen k‘dnnte. Unte’r 
diesen Umst‘zindeh begnfigt sich der Ent— 
Wfirf damit, die verbindliche Zusage nach 
einer AuBenprfifung zu regeln, die weitere 
Entwicklung der verbindlichen Auskunft 
darfiber hinaus abet der Verwaltungspraxis 
und der Rechtsprechung zu fiberlassen. Die 
Bundesregierung geht da‘bei davon aus, daB' 
die Verwaltung die verbindliche Auskunft 
im Interesse der Biirger nicht kleinljch prak- 
tiziert. 

5. Auskunfisertez’lung durch Kredz'tinstitute 
Im Rahmen der gelténden Reichsabgabcn— 
ordnung habcn die Kreditinstitute im Be- 
steuerungsverfahren den Finanzbehérden 
gegenfiber kein Auskunftsverweigerungs— 
recht. Es gilt danach fiir die Kreditinstitute 
nichts anderes Wie sonst ffir Dritte', die als 
Auskunftspersonen in Betracht kommen. 
Dutch den sogenannten BankenerlaB vom 
2. Auguét 1949 sind lediglich gev’visse Richt— 
linien aufgestellt worden, die dem Schutz des 
Vertrauensverhifltnisses zwischen Kreditin— 
‘stitut und Kimden dienen, die Einzelaus- 
kunftspflicht der Kreditinstitute nach §§ 175, 
201, 209 A0 jedoch unberiihrt lassen. Es hat 
sich in der .Vergangenheit keine N otwendig— 
keit gezeigt, hieran etwas Zu indem. Der 
Entwurf sieht deshalb davon ab, ffir die 
Kreditinstitute abweichende Bestimmungen 
fiber ihre Aus‘klmftspflicht in die neue AO 
aufzunehmen. Insbesondere besteht ange- 
sichts der zufriedenstellenden Praktizierung 
des Bankenerlasses keine NotWeIidigkeit, 
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seine Regelungen in das Gesetz zu fiberfi'jh- 
tenr 

6. Steuerklauseln 
In der steuerrechtlichen Literatur werden seit 
lfingcrer Zeit die Rechtsfragen der sogenann— 
ten Steuerklauseln erértert, Klauseln, nach 
denen die zivih‘echtlichen Wirkungen eincs 
Rechtsgeschéifts letztlich von der steuerlichen 
Behandlung dieses Rechtsgeschéifts abhéingig 
sind. Der Bundesflnanzhof hat derartige 
Klauseln steuerlich bereits 1961 in dem sogeé 
nannten SchifiEverkauféfall anerkannt (Bun- 
dessteuerbl. 1962 III S. 112), bisher aber noch 
nicht alle mit den Steuerklauseln zusammen— 
hingenden Rechtsfragen kléiren kéinnen. Das 
hat den Ruflaut werden Iassen, diese Fragen 
im Rahmen der neuen AO zu kléiren. 
Der Entwurfnimmt diesen Vorschlag jedoch 
nicht auf. Er geht vielmehr davon éus, daB 
die Vorschriften fiber die Behandlung un- 
vfirksamer Rechtsges‘chfifte 44) der 
Rechtsprechung erméglichen, die Problemc 
der Steuerklauseln, die in der Literatur als 

Bedingungcn im Sinne der' §§ 158, 159 BGB, 
abet auch als unechte Gegenwartsbedingun— 
gen angesehen warden, einer angemessenen 
Lésung zuzufiihren. Angesichts der noch 
vielfach unterschiedlichen Auffassungcn je- 
denfalls Wire es verfriiht, diese in der Ent- 
wicklung befindliche Frage dutch eine' ge- 
sctzliche Lb’sung festzuschreiben, zumal eine 
wirklich zwingende N otwendigkeit ffir chic 
derar-tige Regelung nicht erkennbar.ist. Es 
sollte im fibrigen abgewartet Warden, Wie 
die verdeckten GeWinnausschiitmngcn zu— 
kfinftigzu behandeln sein werden, ffir die die 
Steuerklauseln besondere Bedeutung erlangt 
haben. 

7. Verzinsung 
Ein auBerordentliCh schwieriges Problem ist 
die Neuregelung des Zinsrechts. Es ist anzq— 
erkennen, (133 die Einffihrung einer VollverL 
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zinsung, die méiglichst bald nach der Ent— 
stehung der jeweiligen Anspriiche einsetzt, 
die wohl gerechteste L6sung dcs Zinspro— 
blems ist. Indessen erfordert die Einfiihrung 
einer Vollverzinsung einen derartigen Ar— 
beitsaufwand, daB er ohne Automation der 
Kassenbuchffihrung von den stark fiberlaste— 
ten Finanzbehérden nicht zu bewéfltigen sein 
wird, vor allem, wenn man an die zahlrei—x 
Chen Féille denkt, in denen nut verhéiltnis— 
méiBig geringe Zinsbetréige in Frage stehen. 
Warm diese Voraussetzungen in allen Lin- 
dern. gegeben sein werden, léiBt sich noch 
nicht absehen. Der Entwurf sieht unter die— 
scn Umstéinden von ciner endgiiltigen 116- 
sung des Zinsproblems ab. Um diese end- 
gifltige Lésung offen zu_ halten, hilt der Ent- 
wurf Weitgehend am geltenden Zinsrecht 
fest. Die Frage einer umfassenden Neurege— 
lung der Verzinsung Wird jedoch weiter ge— 
priift' und nach AbschluB dieser Priifung ent- 
schieden Werden.‘ Zu diesem Zwecke wird 
cine BUnd—L'ainderarbeitsgruppe gebildet 

wcrden, die die rechtlichen und technischen 
ProbLeme einer V'ollverzinsung priifen und 
Lésungen erarbeiten soll. Vgl. im fibri‘gen 
auch die Begriindung vor§‘216. 

8. Rechtsbehelfisfiz’st 

Der Arbeitskreis ffir cine Reform der Reichs— 
abgabenordnung‘ hat fiir .auBcrgerichtliche 

Rechtsbehelfe cine Rechtsbehelfsfrist von 
drei Monaten vorgeschlagen. Dieser Vor— 
schlag konnte nicht fibemommen warden. 
Seit einiger Zeit arbeitet ein interministeriel— 
16E AusschuB an der Vereinheitlichung der 
Verwaltungsgerichtsordnungen. In diesc Ar— 
bciten wfirde stérend eingegriECH warden, 
wenn die hinsichtlich der Rechtsbehelfsfrist 
bisher bestehende Ubercinstimmung zwi- 
schen den verschiedenen auBergerichtlichen 
Rechtsbehelfiverfahren nunmehr aufgegci 
ben‘ wfirde. Die Frage, welche Frist fiir au— 
Bergerichtlichc Rechtsbehelfe .angemesscn 
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ist, Wird im Rahmen der Vereinheitlichung 
der Verwaltungsgerichtsordnungen zu ent- 
scheiden sein. « 

V. AUFBAU DES ENTWURFS 

Die Vorschriften des Entwurfs sind in 261111 
Teile gegliedert, denen die Eirxleitendcn 
Vorschriften vorangestelit sind. 
In den Einleitenden Vorschriften Wird u. a. der 
Anwcndungsbereich der neuen AO be— 
stimmt sowie der Steuerbegfiff definiert. Es 
folgen Vorschriften fiber die Auslegung von 
Steuergesetzen, fiber das Steuergeheimnis 
and fiber weitere Wichtige allgemeine 
Grundséitze und Begriffe, Wie Wohnsitz, ge- 
wéhnlicher Aufenthalt, Geschéiftsleitung, 
Angehérige 11nd Fristen. 
Der Erste Teil regelt die 6rtliche Zustéindig— 
keit der Finanzbehérden, die Ausschliefiung 
und Ablehnung von Amtstrfigern sowie die 
Haftungsbeschréinkung ffir Amtstréigen Die 
sachliche Zustéindigkeit der Finanzbehérden 
bleibt im wesentlichen im Gesctz’ fiber die 
Finanzverwaltung geregelt. Die neue - AO 
enthéilt nut einige ergéinzende Vorschriften 
(vgl. z. B,§ I44 Abs. 2.,§ 176, § 208 Abs. 2, 
§232 Abs. 2,§311 Abs. LS 350 Abs. I,§ 351 
Abs. 2). In der neuen AO werden nur die 
wichtigsten F'élle derbrtlichen Zust'eindigkeit 
geregelt; Im fibrigen bleibt die Regelung den 
einzelnen Steuergesetzen vorbehalten.

_ 

Der Zweite Teil behandelt ausschlieBlich 
Vorschriften des materielle’n Rechts, die in 
unmittelbarem Zusammenhang mit dem 
Problemkreis Steuerpflichtiger — Steueran— 
spruch stehen. Einleitend‘ wird der Begriff 
des Steuerpflichtigen definjert und der Kreis 
dcr Personen umschrieben, die ffi: den 
Steuerpflichtigen steuerliche Pflichten zu er- 
ffillen haben. In diesem Zusammenhang wird 
-auch die geschiftsm'alBige Hflfeleistung in 
Steuersachen geregelt. Es folgen Vorschriften 
fiber die Entstehung dcs Steueranspruchs, 
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fiber die Zurechnung‘ Von Wirtschaftsgfitem, 
die steuetliche Behandlung von unwirksai— 
men Rechtsgeschiiften und den MiBbrauch 
von rechtlichen Gestaltmgsméglichkeiten. 
In den Zweiten Teil sind auch Vorschriften 
fiber steuerbegfinstigte (gemeinnfitzig’e, mild- 
tiitige und kirchliche) Zwecke aufgenomé 
men Worden. Dieser Teil schlieBt mit den 
materieH—rechtlichen Vorschriften fiber die 
Haftung ffir. die Steuerschuld eines anderen. 
Die Vorschriften fiber Fiilligkeit, Erléschen, 
Abtretung .und Verpféindung von Zahlungs— 
ansprfichen we‘rden wegen ihres engen Zu— 
sammenhangs mit ~dzer‘n Erhcbungsvelgfahren 
erst im Sechsten Teil geregelt. 
Der Dritte Tez'l behandelt verschicdene Steu- 
erliche ‘Pflichten, die nebén der Pflicht zur 
Zahlung der Steuer besondere Bedeutung 
haben. Hierzu zéihlen vor allem die Buchffih— 
rungs— und die Steuererklfirungspflieht. 
Der Vierte Teil enthiilt die ffir alle Verfahren, 
mit Ausnahme des Strafverfahrens und des 
BuBgeldverfahrens geltenden allgemeinen 
Verfahrensv’orschriften. Diese gelten, soweit 
die folgenden TeiIe keine abweichenden Vor- 
schriften enthalten. Geregelt werden nicht 
nur die das Verwaltunsverfahren .betreflen— 
den Verfahrensgrundséitze, sondern auch der 
ErlaB von Verwaltungsakten einschlieBlich 
ihrer Aufhebung und Anderung. Ffir die 
Wichtigsten Verwaltungsakte allerdings, die 

; 

Steuerbescheide, die Feststeflungsbescheide, 
' 

die SteuermeBbescheide, die Zerlegungs- 
und ZuteilungsBescheide, enthalt der Fiinfte 
Teil besondere Vorschriften. Der Vierte Teil 
lehnt sich in Vielen Vorschriften an den Ent- 
wurf eines Verwaltungsvcrfahrensgesetzes * 
an. Vor allem bei den Vorschriften fiber die 
Aufhcbung und Anderung von Verwal— 
tungsakgen jedoch Wird die eigenstéindige 
Entwicklung des Steuerverfahrensrechts be— 
riicksichtigt. 

* vgl. Drucksache VI/II73
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Der Fiinfie- Tez'l enthéflt besondere Verfah— 
rensvorschriften fiber die Steuerfestsetzung, 
die gesonderte Feststellung von Besteu'e— 
rungsgrundlagen, die Festsetzung V011 Steu- 
ermeBbetréigen, das Zerlegungs— und Zu- 
teilungsverfahren, den ErlaB von Haftungs— 
bescheiden, die AuBenpriifung einschlieBlich 
de’r verbindlichen Zusage .auf Grund einer 
AuBenprfifung und die Steueraufsicht in be; 
sondercn Fiillen, die ffir die Zo‘llverwaltung 
bedeutsam ist. In diesem Tefl Wird auch die 
Festsetzungsverjiihrung, die Frist ffir die 
Festsetzung von Steuern, geregelt. 
Der Sechste Teil behandelt aas Erhebungs— 
verfahrcn mit Vors'chriften fiber die Gel— 
tendmachung, die F'allligkeit und das Er16- 
schen von Steuerzalflungsansprfichen,‘ fiber 
die Verzinsung‘, die Séiumniszuschléige sowie 
die Sicherheitsleistung. Wfihrend im Fiinften 
Teil die Festsetzungsverjfihrung ihre Rege— 
lung findet, Wird im Sechsten Teil die Ethe- 
bungsverjiihrung, die Verjiihrung des Zah— 
lungsanspruchs, gercgelt. 
Der Siebente Teil regelt die Vollstreckung der 
Anspriiche des Staates einschlieBlich der 
Vollstreckung wegen anderer Leistungcn als 
Geldforderungen. 
Der Achte Teil enthéilt Vorschriften fiber das

' 

auBergerichtliche Rechtsbehelfiverfahren. 
Der Neunte Tez'l behandelt die Vorschriften 
fiber das Steuerstrafrecht und das Steuerofd— 
nungswidrigkeitenrécht: 
Der Zehnte Teil cnthéilt die Schlqorschrif— 
ten. Eine vergleichende Ubersicht der Vor— 
schriften des Entwurfs und der geltenden 
Reichsabgabenordnung ist als Anhang zur 
Begriindung beigeffigt. 

VI. AUSWIRKUNGBN DES ENTWURFS AUF 
DEN BUNDESHAUSHALT UND DIE LAN- 
DERH-A-USHALTE 

Die Verkfirzung der Verjéihrungsfrist ffir 
nicht festgesetzte Besitz— und Verkehrsteuern 
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von bisher ffiaahren aufkiinftig drei Iahre, 
Wéihrend einer Ubergangszeit auf Vier Jahre, 
erfordert von den Landesfinanzbehérden 
groBe Anstrengungen, um grESBere Steuer— 
ausfé'lle infolge Verjihrung zu vermeiden. 
Neben notwendigen'orgarfisatorischen Mafi- 
nahmen Wird die ffir das Einfiihrungsgesetz 
vergesehene Ubergangsregelung, wonach 
fiir cine Ubergangszeit die Festsetzungsver— 
jahrungsfrist ffi: Besitz— und Verkehrsteuem 
Vier Iahre betfagen soll, zur Vermeidung 
gréSBerer Steuerausféifle beitragen. Die neu 
vorgesehene Steuerfestsetzung unter Verbe- 
halt der Nachpriifung wird in Verbindung 
mit einer Strafi'ung .der AuBenpriifung eben— 
falls daZu beitragefi, Steuerausféille zu ver— 
meiden.

7 

Dutch die Beseitigung der Kostenpflicht fiir 
dasuauBergerichtliche Rechtsbehelfiverfahren 
warden beim Bund und bei den Lindern gee 
Wisse Einnahmeausffille eintreten, die jedoch 
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unter 100 000 Deutsche Mark betragemwer— 
dén. Andererseits ist jedoch zu beachten, daB 
der Arbeitsaufwand ffir die Kostenfestsetzung 
entfiillt, der oft in einem MiBVCrhéiItniS, zuf. 
Héhe der festgesetzten Kosten steht. 
Dutch die Anpassung der Strafvorschriften 
an. das im Zweiten .Gesetz zur Reform des 
Strafrechts vorgesehene Tagessatzsystem fin— 
de‘rt sich die Strafdrohung ffir Steuerhintcr— 
ziehung. An die Stelle der bisherigen 
H6chststrafe von 5 Millionen Deutsche 
Mark tritt nunmehr cine Geldstrafe bis zu 720 
Tagessiitzcn bei einem Tageshéchstsatz von 
5000 Deutsche .Mark. Dies entspricht einer 

' H'o'chstgeldstrafe von 3,6 Millioncn Deuts‘che 
Mark. Andererseits. werden jcdoch gleich~ 
zeitig die Vorschriften fiber den Verfall eines 
dutch die Tat erlangten- Vermégensvorteils 
(§§ 73 bis 73 d StGB) in Kraft treten. Im 
Endergebnis ist deshalb nicht mit Einnahme— 
ausféillen ffir die Léinderhaushalte zu rechnen. 
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PROPOSALS FOR A VALUE-ADDED TAX IN IRELAND 

The Government has proposed a dmfif scheme for a value-added tax in Ireland and published 
this scheme in order to provide a clearer understanding ofithe implications afthe change-over 
from the existing system of turnover tax to the value-addeJ tax. The‘exz'sting system oftum— 
over taxation comprises two taxes, the retail tumouer tax, which is a general sales tax, and the 
wholesale tax, which applies only to a limited range of goods. We publish an extract of the drafif 
scheme Below‘k. See for an article on this subject: European Taxation, May issue 1971. ‘ 

Scope of the tax 
With effect from January I, 1972, valucéadd4 
ed tax in Ireland wfllbe charged 

' 

(a) on the consideration for the delivery of 
' goods or the rendering of services within 

the State by an accountable person in the 
, course of business, and 

.(b) on the importation of gOOds into the 
State. - 

Thus, the tax will extend to all stages-ofpro— 
duction and distribution down to the retail 
stage. It will also cover the importation of 
goods. A delivery of goods or rendering of 
services will not be taxable unless the 
transaction is effected by a person Who comes 
within the definition of ,,accountable 
person”. On the other hand the import of 
goods will ‘be taxable Whether the importer 
is an accountable person or a private in- 
dividual, but an accountable person will be 
permitted to import goods Without payment 
oftax at importation provided the appropri— 
ate particulars are given on the entry docu— 
ments. 

Accountable persons 
“Accountable persons” will be all persons 
carrying on taxable activities in the course of 
business, but there will be special provisions 
relating to farmers and small traders. 
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Deliveries ofgoods in respect of which tax will be 
'chargeable 

By far the most important category under 
which value-added tax Will 'be chargeable is 
the delivery of goods. “Goods” in this 

context means all tangible asséts, both 
movable and immovable. Except Where an 
exemption applies, tax will be chargeable in 
respect of all deliveries of goods in the course 
of business.

’ 

Certain transactions, not always regarded as 
deliveries in the course of business, Will be 
treated as such for the purposes of the tax. 

These are principally 
(a) deliveries under hire+purchase agree- 

ments; 
(b) the return,‘to the owner, of nds which 

have been processed; for him by another 
person; and 

('c) Withdrawals from stock for the private 
use- of the owner, or for othér non—taxa- 
ble purposes. 

Where goods are sold through an auctioneer . 

* Copies of the White Paper may' be obtained, 
free of charge, on application to Room” I, 
Office of the Revenue Commissioners, The 
Castle, Dublin 2. 
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or commission agent there will be deemed 
to be a delivery by' the owner of the goods 
to the auctioneer or commission agent and a 
second deHVery by the auctioneer or 
commission agent to the purchaser. 
Special provisions will apply to the delivery 
of immovable property. The provisions will 
be designed t_o correlate as far as posSible the 
charge to value—added tax with that under 
the existing turnover taxes. 
The rendering of services will be defined as 
including any transaction which does not 
constitute a delivery of geods. It will c0ver, 
for example, such items as admissions to 
entertainments and entry fees for newspaper 
Competitions. By the nature of the definition 
it will be seen that any business activity which 
is not chargeable as a delivery of goods will 
be chargeable as a rendering of a service, 
unless it is specifically exempted from tax. 

Self-deliveries 

Complementary to the charge of value- 
added tax on the consideration received in 
respect of the delivery of goods or the 
rendering of Services is the requirement to 
tax“self—deliveries”. So as to ensureneutrafi- 
ty of competition, goods set apart for 
business use from the stock-in—trade of a 
business or from goods produced or‘extract- 
ed by the business, or services performed by 
a person for his own business, will 'in certain 
circumstances be chargeable. This will not 
entail any additional tax liability for a con- 
cern which is fully liable to value—added tax, 
but might involve a charge on an exempt 
concern or one carrying on both taxable and 
non—taxable activities Where, for example, it 
engages its own employees to perform 
services which if carried out by an outside 
contractor would be chargeable to value— 
added tax; The objective in charging “self— 
deliveries” is to prevent distortion ofcompe— 
titiol'l which might otherwise arise. 
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Registration 
“Subject to the special arrangements for 
farmers and' small traders, accountable per~ 
sons will be required to register with the 
Revenue Commissioners and will have 
registration numbers allotted to them. All 
persons who are at present registered for 
turnover tax or Wholesale tax will be 
automatically registered for value-added tax 
and will not have to apply for registration. 
Farmers and small traders who are relieved 
from the obligation of 'registering may 
register if they so Wish but, if they do, they 
will be required to keep proper records and 
to account for tax in the normal way. 

‘ Furthermore, a person who is registered on 
the basis of a voluntary application must 
remain registered for at least five years. It 

might be in the interest of a farmer or small 
businessman to register if he were about to 
incur substantial capital outlay in respect of 
which he Wished to obtain immediate credit. 
In the case ofa small trader it might also be of 
advantage to register if a substantial portion 
of his trade were with registered persons 
who would be entitled to obtain a tax credit 
for their business expenditure. 
Registration will also be permissible on a, 
voluntary basis for veterinary surgeons, 
solicitors and accountants and for persons in 
receipt of rents from let properties who 
might Wish -to pass on the right to a tax 
credit to their clients or tenants. 

Taxable base 
The consideration on which tax Will be 
charged will 'in’clude all moneys or moneys’ 
worth that are receivable in respect of the 
delivery of goods or the rendering of services 
including incidental costs such as packing, 
transportation and insurance. Where the 
consideration is reduced by a discount or 
rebate, the taxable 'base will be the net 
amount receivable. In the case of a retail 
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business, the taXable turnover may be 
computed on the basis of the cash received 
rather than the amolmt receivable. As 
regards importatiOns, the tax will be charge- 
able on the vaiue of the goodsufor customs 
purposes increased by the amount of any 
customs duty payable. 

Deduction for tax borne or paid 
The right to deduct tax borne or paid 011 
purchases and imports is the fundamental 
feature of a value-added tax. Each account- 
able person is authorised to deduct from the 
total amount chargeable in respect of his 
activities for a given accounting period a 
sum equal to the; tax invoiced to him on his 
outlay for business purposes (including his 
expenditure on plant and machinery, build- 
ings and'other capital equipment) or paid by 
him on imports. during that accounting 
period. No deduction may be made, howv 
ever, in respect of the tax on food, drink, 
accommodation, private cars or petrol 
provided for the accountable person or his 
employees or in respect of the tax on 
entertainment or travelling expenses in- 
curred by him or them. Where an account- 
able person is engaged in taxable and non- 
taxable activities, an apportionment will be 
made so as’ to exclude any deduction for tax 
on purchases relating to min—taxable activi— 
ties. Invoices (or customs receipts for Valde- 
added tax on imports) will be required to 
VOuch all items of'tax claimed as a deduction. 
If the tax charged for a chargeable period 
cxcecds the total tax payable, the excess will 
be repaid at once or at the Option of the 
accountable person, it may be carried for— 
ward and set'against the liability for the next 
chargeable period; .' 

Invoices 
It will be obligatory on every accountable 
'perSon; to issue an‘invoice in respect of every 
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taxable transaction with any other account~ 
able person. Each invoice must contain 
certain minimum informatic’m such as the 
date of the invoice, the names, addresses and 
registration numbers of the supplier and of 
the customer, a, description of the gOOds or 
services in question, the amount of the 
consideration and the rate and amount of 
the tax payable, in respect of the transaction. 
A copy of the invoice must be retained by 
the seller and the actual invoice must be_ 

retained by the purchaser for a minimum 
period which will be- prescribed in statutory 
regulations. I_t is not intended to prescribe the 
use of official forms ofri'nvoice, and» simplified 
forms of invoice may be authorised in 
relation to certain activities. It will be an 
'o’fi'ence for a; person who is not registered to 
issue an invoiceshowingvalue—added tax. 

Exemptions 
~\X/‘I'lere é. transaction is'exempt under a value~ 
added tax, the consiéleration therefor is not 
liable to value—added tax in the hands of the 
recipient. The exemption does not, how— 
ever, carry a right to a credit for the prior-~ 
stage tax suffered ‘by the person making the 
delivery .or rendering the service. There will, 
therefore, be a tax element in the final: cost of 
the goods and Services corresponding to the 
tax borne on' purchases by the persondeliver— 
ing the goods or rendering the services in 
question. Exemptions falling under this para— 
graph 'must be clearly distinguished from a 
charge at the zero rate as described below. 
«An activity chargeable at the zero rape 
carries a right to a credit for all prior-stage 
tax suffered on purchases in the Course of 
business by the person carrying on that 

- activity. 

The following activities wfll‘be exempt from 
Value-added tax - 
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(a) the delivery of immovable property, 
with the exception of 
(i) the delivery by an accountable 

person of land which he has develop— 
ed or of othcr immovable goods 
which he has constructed (that is, the 
first sale of a building by the builder 
who constructs it), and 

(ii) any subsequent delivery by an 
accountable person of immovable 
goods in respect of which he ob- 
tained a tax credit on their delivery 
to himself(that is, the sale of business 
premises which qualified for tax 
credit when acquired). As regards 
the sale of immovable property in 
the course of transferring a busiriess 
or part of a business to another 
accountable person see below. 

(b) the letting of immovable property with 
the exception of 
(i) the letting of machinery and business 

installations, 

(ii) lettings by a hotel or gueSthouse, and 
(iii) the provision of parking accommo— 

dation for vehicles by operators of 
car parks; 

(c) the provision of ' board and lodging 
otherwise than by the propfietors of 
hotels or guesthouses; 

(d) services provided by the State or by 
' 

local authorities other than the construc— 
tion, repair, maintenance and improve— 
ment of roads, harbours and sewerage 
works by local authorities Which Will be 
chargeable at the Zero rate; 

(6) the delivery of unused Irish postal, fiscal 
or social insurance stamps; 

(f) the delivery of water by local authorities; 
(g) the issue of tickets or coupons for the 

purposes ofa lottery; 
(h) services given in return for wages and 

salaries Within the scope of Schedule E of 
the Income Tax Act, 1967; 
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(i) professional services of a medical, dental, 
optical or educational nature other than 
services provided in the course of 
carrying on a business whicH consists ‘in 
whole or in part of selling goods; 

(1') services rendered by hospitals, nursing 
homes, schools and similar establish— 

ments; I 

(k) the collection, storage and supply of 
human blood; 

(1) services rendered in the course of their 
profession by solicitors, barristers, ac- 
countants and veterinary surgeons; 

(m) banking and insurance services; 
(11) moneylending otherwise than in con- 

nection with hire-purchase or credit-sale 
transactions;

' 

(o) the delivery of stocks, shares and other 
securities; 

(p) the promotion of sporting events; 
(q) broadcasting and television services with 

the eXception of advertising; 
(1:) public transport of passengers; 
(5) funeral undertaking; and 
(t) betting. 
All of the above exemptions exist under the 
present system of turnover taxation in Ireland 
except for off-course betting. When the 
value—added tax comes into force the rate of 
excise duty on betting will be increased to 
compensate for the exemption of ofilcourse 
betting. 

Rates of tax 
Three rates of value—added tax are envisaged 
apartfrom a zero rate which will apply to a 
very short list of. activities. The charging of a 
zero rate will have the effect of not only 
exempting from tax the consideration for the 
particular activity but also of providing full 
credit for or repayment of all prior—stage 
tax on purchases in the course of business by 
an accountable person in connection with 
that activity. This means that no element of 
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tax will be in‘clfided in the final cost of goods 
and services which are subject to the zero 
rate. The zero rate will extend only to the 
following which are not effectively liable to 
the present turnover taxes— 
(a) the delivery of goods abroad by an 

accountable person; - 

(b) the rendering of services abroad by an 
accountable person; 

(c) the carriage within the State of goods in 
transit to a foreign destination; 

(d) the provision of docking, landing? 
loading Or unloading facilities in con— 
nection with the importation or exporta— 
tion of goods; 

(c) the délivery of goods and the rendering 
of services in respect of the supply, repair, 
and maintenance of foreign-going ships 
or aircraft; .

' 

(f) services provided by the Commissioners 
ofIrish Lights; and 

(g) the construction, repair, maintenance 
and improvement of roads, harbours and 
sewerage works by local authorities, 
Whether under contract or by direct 
labour. 

The three rates of tax envisaged will all be 
chargeable on tax—exclusive prices. ThereWfll 
be a high rate of 30.26-per cent, a low rate of 
5.26 per cent and a middle Irate of 16.37 per 

‘ 
bent. 

1 

The rate of 30.26 per cent Will apply only to 
those goods which are liable .to the higher 
rate of wholesale tax under the existing 
system. It will be charged once only—at 
importation or at the point of delivery within 
the State by the manufacturer or assembler. 
‘At all subsequent stages a rate of 5.26 per 
cent will apply but at those stages credit for 
tax will be restricted to the rate of.5.26 per 
cent. The consideration to Which the 5.26 per 
cent rate will apply will be the consideration 
inclus‘ive'of the amount' incorporated therein 
for the non-deductible tax. The following 
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are the goods to which the 30.26 per cent 
rate will apply;— ' 

(a) motor vehicles designed and constructed 
for the conveyance of persons by road 
including sports motor vehicles, estate 
cars, station wagons, motor cycles, 
motor scooters, mopeds andauto cycles, 
but not including vehicles designed. and 
constructed for the carriage of more 
than sixteen persons (inclusive of the 
driver), invalid carriages or other ve— 

_ 
hides of a type designed‘for us}: by 
invalids or infirmlpersons; 
caravans, including mobile homes; 

((3) ships, boats of Other vessels designed and 
constructed for the conveyance of 
passengers and not exceeding one 
hundred tons gross, and sports and 
pleasure craft of all descriptions, includ— 
ing yachts, cabin cruisers, dinghies, 
canoes, skiffs and racing boats; 

((1) radio receiving sets and television 
receiving sets of the domestic or portable 
type including sets suitable for use in 
road vehicles; 

(6) gramophones, radiogramophones, record 
players and electric gramophone record 
reproducers; and 

(f) gramophone records. ~ 

Because of the structure of the value-added 
tax ~it is necessary to bring Within its scope 
certain goods such as agricultural requisites 
and some building materials and also some 
services, which are now exempt. These will 
be charged mainly at the rate of 5.26 per 
cent. Certain other goods used in connection 
with agriculture and building construction 
which are at present liable to both turnover. 
tax and Wholesale tax will be charged at the 
rate of 16.37 per cent. Credit for the tax 
suffered at either rate will be provided so that 
the tax will not enter into production or 
distribution costs or increase prices to final 
consumers. The rate of 16.37 p¢r cent is 
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designed to correspond as- nearly as possible 
to the rate of 5 per cent turnover tax and 10 
per cent Wholesale tax now chargeable on 
tax—inclusive prices. The coverage of the I6. 37 
per cent rate Will remain substantially un— 
changed as compared With the present system 
but for the saké of consistency certain items 
of plant and machinery and a few other 
items, such as turpentine and creosote, will 
be charged at that rate. In relation to the 
hiring of goods, Wholesale tax is now payable 
on the cost of the goods and retail turnover 
tax on the hiring charges. Under the value— 
added tax the hiring charges Will be taxable 
at I6.37 per cent but full credit will be 
allowed for the tax payable on the goods 
hired. Similar treatment will be applied to 
gaming. The rate of 5.26 per cent will apply 
to the fblloyving goods and services— 

Goods 
(i) live animals; 
(ii) food for human consumption; 
(iii) ‘ drink; 
(iv) clothing; 
(v) tobacco; 
(vi) fuel and electricity; 
(vii) medicines, certain medicalpquipment and invalid 

carriages; 
(viii) 

' lubricating oils and greases; ‘ 

(ix) animal feeding stuffs and animal medicines, other 
than feeding stuffs or medicinfi which are packaged, 
sold or otherwise designated for the use of dogs, cats, 
cage birds or domestic pets; 

(x) anifnal produqe in an unprocessed state such as wool, 
horsehair, bristles, feathers,_hides, skins and carcases; 

(xi) seeds, plants and spores of a kind used for sowing; 
(xii) fertilisers; 

(xiii) unpfoccssed timber; 
(xiv) ' books, includixig catalogues, brochures and trade 

_ literature; 
(xv)_ mechanically propelled road and rail vehicles (ex— 

- eluding passenger vehicles); 
(xvi) _ 

plant and machinery of ‘a' type commonly used by 
farmers within the State for the purposes of their 
occupation and not commonly used for other 
purposes; 
trailers (excluding caravans, mobile homes and 
trailer tents); 

‘ ‘

- 

(xviii) spare parts for goods described under heads (xv), 
(xvi) and (xvii) and for road passenger vehicles and 
bicycles; - 

earth, stone, grave], sand, cement, structural steel, 
r'oofing tiles and certain othe: building materials; 

(xx) railway rolling stock, permanent way equipment 
and trafiic signalling equipmgnt; 
éomputers arid accounting machines; 

(xvii) 

(xix) 

(xxi) 

180 

(xxii) immovable property (but see also pages I78 and 
183 112); and 

(xxiii) boats other than those chargeable at the rate of 30.26 
per cent. 

Services 
(0 agricultural services such as cultivating, fertilising, 

sowing and harvesting;
7 

(ii) accommodation, food and drink provided by hotels 
and restaurants; 

(iii) admissions to cinemas and theatres; 
(iv) servites provided by travel agents and tour opera— 

tors; 
(v) tailoring, dressmaking and boot and shoe manufact— 

uring 'and repairing; 
(vi) hiring, repairing and servicing of goods chargeable 

under heads (xiv), (xv), (xvi), (xvii), (xx) and (mi) 
above; 

(vii) personal services such as hairdressing, laundry and 
drycleani'ng; 

(viii) professional services of architects, engineers and 
quantity surveyors; 

(ix) work on immovable goods, including construction, 
installation of fixtures, maintenance and repairs; 

(x) 
' the letting of immovable property; 

(xi) the provision of parking accommodation for 
vehicles by operators of car parks; 

(xii) advertising; 
(xiii) computer services and management conspltancy 

serv1ces; 
(xiv) transport and storage of géods; 
(xv) employment placement services; and 
(xvi) newspaper competitions. 

The charge at 16. 37 per cent Will apply to all 
othergoods and services. 

Payment of tax 
An accountable person will be required to 
pay on the 10th day of each month, or With- 
in nine days thereafter, the tax due on his 
transactions during the previous month, after 
reducing the gross amount by 
(a) the tax on goods (including capital 

goods acquired for business purposes) 
and services for which he was invoiced 
during that month,

- 

(b) the value-added tax, if any, paid on 
imported goods during that month, and 

(c) the taX chargeable on self—deliveries used 
for business purposes in so far as they 

' relate to taxable transactions. 
As regards goods or services invoiced to an 
accountable person, the deduction is available 
irrespective of'whether‘the purchase price or 
the tax thereon has'actually been paid. This 
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follows from the use of the invoice as the 
determining factor in regulating both the 
moment at which the value-added tax 
becomes due and thé moment it may be 
credited. This system of immediate credit 
avoids postponement of relief for tax home 
on purchases, and cases considgrably the 
book—keeping burden on the taxpayer. 
Where there is a delay in «the issue of an 
invoice, the .tax Will beachargeable on the 
basis. that the invoice was issued on the date 
on which it‘should normally have been 
issued and in any (went not later than the datc 
ofrec'éipt of the consideration. 

Exports 
As indicated above, exports .will be 
chargeable at the zero rate. This means that 
not only will no tax be charged on delivery 
abroad but them will be a right to a recovery 
of the full prior—stage tax, including ‘tax 
relating to any investment goods purchased 
by the exporter.

. 

This, the full prior-stage tax on all purchases 
will be refunded, including the tax on 
capital goods. 
Claims for réfunds of value-added tax on 
goods exported will require to be vouched 
by: certified copies of the relative export 
specifications or shipping bills. 

Imports 
Under the present" system of sales taxation, 
turnover tax and wholesale tax aré payable'at 
the point ofimporgof chargeablt: goods,but 
:egistered persons, accountable for tax on 
their sales, are enabled to import their trade 
ing stocks and plant and machinery free of 
retail turnover tax and, if they are WhOlCSalers 
or manufacturers, their trading stocks or raw 
materials and plant and machinery, as the 
case may be! free; of both taxes,» It is proposed 
to have a arrangement under the new 
system. Accordingly, value-added tax will 
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not be charged at the point of import of 
' goods by registered pérsons, but of course 
the full consideration for subsequent deliv— 
.eries of goods by such persons Will be tax- 
able. All imports by non-registered persons 
will be taxable at the point of import. 

Farmers and fishermen 
The value—added tax will apply to farming 
activities as it does to all other activities, but 
the tax chargeable on such activities will not 
rest on the farmers or traders: it will be borne 
'by the ultimate consumers as under the 
present retail turnover 7tax. 
Under the present system, agricultural 
inputs, such as fertilisers, feeding stuffs and 
Seeds, are, in general, exempted from tax as 
are also sales by farmers of their own produ— 
ce. Tax on agricultural produce is charged 
once only, namely, at the point of sale by the 
retailer to the final consumer. The value— 
added tax, however, is of general application 
and must be;charged at each stage ofproduc— 
tion and distribution. Consequently, if 

_ 
farmers were not Within the scope of the 
Value-added tax, they would be unable to 
.pass on the tax borne on their inputs to the 
pufchasers of their produce. 
Market-gardeners and other specialist far— 

mers, such as those engaged in egg and 
poultry production on a commercial scale, 
will be fully Within the system, as will also 
farmers who carry on other business activi— 
ties closely related to farming (for example, 
farmers who are also victuallers or milk— 
VendOrs). Such persons will be required to 
register, to keep records of purchases and 
sales, and to pay tax direct to the Revenue on 
their monthly sales, deducting from the 
total. amount chargeable the tax invoiced to 
them during. the relevant month on their 
.farm purchases. In addition, farmers who 
themselves export live animals or other

I 

agricultural produce will have to be fully 
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Within the system in order to qualify for 
refunds of tax borne up to the point of 
export. ' 

Apart from the special categories mentioned 
in above, farmers in general will not 
be required to register, although they may 
do so if they Wish. A farmer who registers 
will have to keep accounts and pay tax in the 
same way as any other registered person. 
Voluntary registration will have effect for a 
minimum period of five years and cannot be 
revoked before the end of that. 

. period. 
Normally it would be of no advantage to a 
farmer to register unless he incurs substantial 
expenditure on the purchase of, say, farm 
machinery, and Wishes to obtain immediate 
relief for the tax paid on it. 
The treatment of a farmer Who is registered 
will be exactly the same as that of any other 
person and may be illustrated thus. Suppose 
that the value—added tax on his farm purcha— 
ses for a given month is £x and that the grOss 
tax on his sales for that month is 75y. He will 
pay over to the Revenue £(Y—X). However, 
he will not effectively suffer any tax himself 
because he Wfll be entitled to recover £37 from 
the purchasers of his produce, that being the 
full amount ofvalue—added tax borne by him 
indirectly on his farm purchaées (£x) and 
directly by payment to the Revenue (fly—x». 
He Will recover the £37 by making an addi'— 
tion of 5.26 per cent to the selling price of his 
produce, Whether he is selling milk to a 
creamery, pigs to a bacon factory or cattle to 
a cattle dealer or some other produce to 
another taxable person. This addition will 
compensate him in full for the value-adds 
tax borne or paid by him. . . 

Where a farmer is not required to register 
and does not exercise his option to‘do so,.he 
will not be required to keep any records of 
purchases and sales for the purposes’ of the 
tax, or to pay any tax direct to the Revenue; 
The only value—added tax which he will 
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suffer will be that borne on his farm re- 
quisites, and a simple system Will be intro- 
duced to compensate him fully for such tax. 
The compensation for unregistered farmers 
will begiven in the- same way as for register— 
ed farmers, that is, by a percentage addition 
to the selling price of their agricultural 
produce. Since the unrégistered farmer will 
not be paying any tax directly to the 
Revenue he Will be fully compensated by an 
addition to the selling price equivalent to the 
tax borne indirectly on his farm purchases. 
The rate to be used Will be determined by 
reference to the figures of farm inputs and 
outputs, taking into account any views 
expressed on behalf of the farming com— 
munity. . ‘

' 

In so far as Value-added tax is concerned it 
will his immaterial to a taxable person 
engaged in the processing or distribution of 
agricultural produce Whether he buys from 
a registered farmer or from an unregistered 
farmer. The purchaser will obtain credit at 
5.26 per cent in respect of purchases from a 
registered farmer, because he will have paid 
5.26 per cent for tax when settling his ac- 
count With the farmer. The registered 
farmer’s position will therefore be a 
completely neutral one—he will obtain 
compensation for the exact amount of tax 
which he sufers, namely, the tax indirectly 
borne by him on his purchases of farm 
requisites and the tax paid directly by him to 
the Revenue. For purchases from unregister- 
ed farmers the percentage addition will be by 
reference to the rate to be determined-in the 
mannei: indicated -'above. Here again “the 
purchaser'of agricultural produce will get 
credit for the preciée‘amount of tax which .he 
has paid over tor'the farmer as an addition 
to the price for his produce. ' 

Where a taxable person purchases-from a 
farmer, agricultural produce in .re'spee't of 
which hamalkes an additional payment-for 
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valueéadd'ed tax, the transaction will have to, 
be vouched by a document showing the 
price oftlie goods and the amOunt paid to the 
farmer in respect of tax. The purchaser will 
be "entitled to a deduction for that tax 
against the tOtal amount payable on his own 
monthly sales. Where the seller is an- un— 
registered farmer, the VOucher will be 
prepared by the purchaser and must be 
signed by the seller. 
Value—added tax will not apply to sales 

bEtween non-registered farmers. A dealer 
‘ who purchases stock frdm farmers and sells 0a to regiSterea' persons will himself be. 

r€quired to register, but if he sells _to un— 
registered farmcrs, as Well as‘to registered 
persons he will not have to regist¢r althO'u‘gh 
he may do so if he Wishes. If he regi_sters he 
must keep full records and account for tax at 
5.26 per cent on all his sales. 
Sea-fishermen engaged full-time on large- 
scale Cominer'cial operations Will’ be required 
to regiSter, to keep records and pay tax 
monthly as in the-case of other registered- 
,persons. Small fishermen will be treated 
essentially in jchc same wa'v as unregistered 
farmers; ‘They will bear value-added tax on 
their purchaSes of fishing v'esSeIs and fishing 
gear and will‘ be {given a compensating 
addition f’OI such tax by the purchasers of 
their catch. As with farmers, the tax ibe 
bcmel'b‘y' the ultimate Consumers; and none 
of the tax b‘urd'en Will rest on the fishermen. 

Small‘tra‘ders- 

At present persons who carry on taxable 
activities and WhOse turnover does not 
exceed £1,000 a month are not obliged to 
register for turnover tax. This limit will 
éqn'tinu_e for tetailbrs under the value-added 
tax except where more than 50 ‘per cent of 
the‘trading is in goods chargeable at 16.37 
per cent: In-s‘uch cases the limit fOr‘registra- 
t'ibnlwill‘ be £ 500 a; month. Thus the limit for 
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non-registration for a grocer Who also Sells 
domestic requisites and light hardware will 
be £1,000 a month ifihis sales ofth’ose latter 
goods do not exéeed 50 per cent of his turn- 
over, 'but if they exceed 50 per cent, the limit 
will be £ 500 a month. As under the present 
system, the limit will be 75150 a menth for 
persons providing- services Or Selling goods 
such as farm produCe which have not passed 
thxiough taxable-channels on their Way .to‘ the 
retailer. A trader who is not registered will 
not, of course, “be entitled to any refund for 
tax invoiced to him- on his purchases of 
stock—in—trade or capital equipment, not will 
he be entitled to issue‘mvoices showing tax as 
at credit to his custOmcrs; Small traders and 
small providers of services WflIfibe required to 
maintain records of their business purchases 
and daily takings, and also to retain and file 

. their invoices of purChaSes. Simplified forms 
of account with full instructionson how to 
Complete them will be'made available. 

'Immova’ble property 
Under the existing sVstem of sales taxation in 
Ireland, Building construction as such is not 
chargeable, but a Wide range of imp0rtant 
building materials, principally timber, glass, 
paint, piping and sanitary fittings are liable to 
both Wholesale and retail turnover tax; On 
the‘other hand pertain 'basic building materi- 
als such as earth, stone, gravel, sand, Cement, 
structural steel and roofing tiles are exempt. 
At present the turnover taxes on building 
materials constitute, on average, about 3 per 
cent of the selling or contract price of a 
building inclusive of the coSt of the~ site. 

When-the vaIUC—added tax comes into force 
building Work (including demolition, vde—' 

vélopment, construction, decoration and 
repairing) will be chargeable at 5.26 per 
Cent. Steps will be taken, however, to limit 
the irnpact of the tax on private dWeHings, 
Governmmt and local authority properties 
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hospitals, churches and institutional build- 
ings generally to what it is under the present 
System- This Will be achieved by providing 
that only 60 per cent of the consideration for 
construction work or for the delivery of 
immovable property will be chargeable to 
value-added tax.

I 

Where the building work is carried out on 
behalf of an accountable person such as a 
manufacturer, warehouscman, shopkeeper 
or other businessman, the new system will 
result in significant relief, because no allow— 
ance is given at present for the wholesale 
and turnover taxes payable 9n materials like 
timber, glass, paing, piping; and so on, used 
in the constructionbf factory and business 
premises, whereas under the value-added tax 
full credit will be allowca for the tax on 
those items'. 
A $316 on-pr after January 1,: 1972, ofa build- 
ing which either (a) had been .th‘e subject; of 
a previous sale to a non-taxable perSon- or (b) 
had been occupied before January I, 1972, 
will not fall within the scope of the value- 
addcd tax. A sale by an accountable pegson 
of an immovablc property for which he‘was 
allowed a tax credit will be chargeable, 
except Where the sale is made in the course, of 
transferring a business or part of a business to; 
another accountable person. 
Where work consists of the installation of 

--fixtures (for example, the installation of 
cgntral heating) the treatment for the 
purposes of value-added tax will depend on 
whether the operation as a Whole amounts to 
a construction job or a sale of goods. Ifmorg; 
than two—thirds of the consideration is for 
goods and materials supplied under the 
contract, the transaction will be treated as a 
sale of goods and taxed accordine at the 
appropriate rate or rates. Otherwise the 
trahsaction will be treated as a building 
operation and taxed on the basis outlined 
Supra. 
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A delivery of immovable property will be 
deemed to take place when the owner 
transfers to another an interest in the proper- 
ty for a period of ten years or more. Thus, if 
a free-holder grants a lease for ten years or 
more, or if a leaseholder grants a sub-lease 
for a similar term, there will in each case be 
deemed to be a delivery to the lessee. A 
letting (or transfer of an interest) for a term 
of less than ten years will not _co‘nstitute a 
delivery for value-added tax purposes. 
The consideration for the delivefyof im- 
movable property be increased by .the 
capital value of any rents created in con- 
nection with the delivery and by the value of 
ény reversion qn the lease granted by the 
person making the delivery. 

Rents 
Subject to the exceptions set out supra the 
letting 6f immovable property will be 
exempt. A landlord may, however, elect to 
be accountable for tax on the rent receivable 
from-any premises, and, if he-‘does so, he 
will be entitled to a credit for the tax in- 
voiced to him in respect of the ddivery ‘of 
that premises. Normally a- landlord would 
make .such an election only When hi§ tenant - 

is an accountable person. The ele’ctidn would 
have to extend to the whole of anvparticulét 
premises. The landlord would get an im- 
mediate credit fér the tax suEered on the 
delivery of the property but would be 
accountable for tax if he sold itlater on. An 
election under this provision could be 
cancelled by the landlord at anytime but tax 
would then become payable‘. 

Secondhand goods, trade-in and barter _ 

Value-added tax will extend to the delivery' 
or importation of secondfiand goods in the 
same manner it does to new goods; In a; 
barter tranéaction, each party Willjbe regard— 
ed as making a delivery and the taxable 
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consideration will be the value of the goods 
received by the accountable party. Where, 
héwever, the consideration for the delivery 
of goods of a certain class is partly cash and 
partly a trade—in of goods of the same class, 
the taxable consideration will Be confined to 
the amount Of cash passing under the .Con— 
,tract, but tax will, of course, be chargeable 
on the sale of the traded-in goods to, a third 
party. Thus, if the co‘nsideratiOn for the 
delivery of a new car were £600 in cash and 
an allowance of £400 on thc trade—in of in 
old car, the motor dealer would be taxable or} 
£600 only in respect of that transaction. 
Further liability would arise, when this 
tradéd—in car Was sold. 

Capital askets. 
Values-added rtai'c' will ‘be chargeable on tbs: 
delivery ofall capital assets by an aCcouhtablc 
person with the'follbwing exc‘éptipns—‘b 
(a) the sale of goods iniespett of Whith the 

accountable person reéeived no credit 
for the-taxinvoicédi to him onpurchase; 

(b) the sale of used plant which has been 
employed exclusively On a'ctiviti'es‘ cx- 
empted; and 

(c) deliveries the course of transfefrin'g a 
business or, part of a business 't'o'another 
actouniable person. 

Bulletin Vol-. Xxv, May/maino. 5, 1971 

DOCUMENTS 

Transitional measures 
On the changeover from the existing system 
of salés taxation to the Value—added tax 
certain traders may have on hands stock—in- 
tradc which will 'have borne turnover tax or 
Wholesale tax, or both, and which on sale by 
them will become liable to value-added tax. 
Relief for the tax already borne in such 
circumstances will be given.

’ 

It Will be necessary for persons claiming this 
deduction _to make a full inventory of stock— 
Tinatraac which has borne tax and whigh is on 
handsrat the changeover (that isg-‘at the C1036 
of business on December 31,- I971), and to 
’submit an application f0): repayment on a 
special form not later than January 31:,- I972. 
.In the case of a builder the relief will apply to 
talked ‘r‘riaferials on hands or in work-in— 
progress on that date. If the claim is allowed, 
the refund will be made in two instalments, 
the. first three months fi'om the com— 
mencement of the new system and the 
second six months later. All claims will be 
subject to scrutiny by Revenue auditors, and 
invoices for stock and materials included in 
theclaim must beretained for two years from 
January 31, I972- 
Provision will also be made to allow 'con- 
tracts entergd into before January I, 1972, 
and not completed by that date to be ad— 
jfisted, Where ‘neCessary; to take account of 
any variation in tax liability.

' 
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AT
‘ YOUR 

SERVICE 
'Prenticc-Hall, Inc. ,is the largest organization in the World 'I 

that is engaged in the. dissemination of information on 
taxation,“ goxjemmcnt icgglgtion, and business conditions. 
Just 'a sampling of thc subjects coVered in P-H Publicatidns is 
shown in the fqllowing listing: a ' 

u Anti-eDiscx'iminatiph a Federal-taxes CI Sales taxes Acts ' ' 

El Franchise taxes I: {Securitiel regulation 
El ‘Arbiiration [J Government contracts 

. n SBIC , D Capital adjustments [I Inheritance taxes ’ D Social Security 
In Charitable trusts l1 Instalment selling a State taxes 
El Clayton Act a Labor relations a Stock rights 
El Closed shag CI Oil and gas taxes D Stockttansfet tages 
El Collective arguining I: Payroll taxes ' p Taft-Hartley Act 
I] Corporatién laws El Pensions u 'Txusts 
El Disclosure;t D Personnel relations' I; Unemploymgnt, n Doingbusinea El. Profit shining 

‘ 
insurance 

El Employee benefit plans El Pro erty 'taxies El Union contracts 
El Est‘gte‘planning ‘ a Pub 'c utilities taxes 1: Wage and hour laws 
[3 Excess profits taxes El Retirgment plans D Wagner Act 
:I‘Bxcise taxes El Robinson-Pam Act [3 Wills 

To obtain information, without ligation, on the publication 
covering the field of your interest, address Department 3. 141 
(SD). We will be glad 1:6 be of service Are you. ' 

PR'EN'TICE-j-HALL, me. 
ENGLEWOOD CLIFF S, NEW] ERSE'Y 
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ANNOUNCEMENTS 

The Bureau has recently received details of a conference on accountancy to be held 

in Jerusalem, Israel in October. Although the subjects of the conference are, 

strictly speaking, outside the scope of the “Bulletin”, we nevertheless feel that the 
conference will be of interest to main y 9f our readers. 

The Jerusalem Conference 
on Accountancy will open on October 25, 1971 

‘in Jerusalem. More than 800 accountants from all over the world are expect- 

ed to. attend. The President of the Conference is Dr. I.E. Nebenzahl', Israel’s 

State Com‘ptrS‘Iiér; H'o'norary Presidents afé Pinchés-‘Sabir, Minister of Finance, 

and Y.S.-Sha'pir‘9, Miqi'ster of'dustice. This 'Was‘afihouncéd to the press by 
‘Mr. lsaac Man-ht, President of the Instituie‘ ofE Certified Public Accountants in 

Israel. 
‘ " " 

‘The main topiéé of‘tbe Conférence will bé as‘follows’: 
* Accountahmcy as-anjrfiernafibfiélfledia'of the Business World- 

* Universality:Sfjfi'éfthics of the Accéunéancy Profession _

' 

. 
* EducationjéffchéA'ccduntang of T‘omo-rrAq'w 

I 
' 

_
_ 

* Encouraigefiérfiiof-Econom'ié initiatiVe afid’lnygstménti‘n‘lérael. 

The social program will ifiélfiae Fecepfid'fig 'by' the Ministei” of Finance, the 

Minister of Justice, and the Mayor of Jerusalem. A special program for ac- 
companying Ia‘dies is planned. I 

:The Conference will cloée‘ 6n Céfbbe'f'28‘,‘ 1971 with a Gal-:a‘Banduet given by the 

President of the Conference, Dr. |.E. Nebenzahl. 

Readers requirihg further information are asked to write direct to ihe Organizing 

Committee (not foxthe-Burea‘u), R.O. .Box 29234, Tel-Aviv, Israel. 
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develop beyond a regionally limited, area into a lingua franca. The present study gives a first 
insight into the history and present day importance of African linguafrancas.The authorestablish- 
es a link between the languages discussed and social, cultural, economic and political factors and 
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investigations either’ deal with the whole of East Africa or with only one country. The inclusion of 
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.*r {Vik- ’* *‘ '*~* 
i} 

1.0. GOLDSMITHK: 

‘ 

> ABOUT PROBLEMS RELATING TO THE FRENCH T.V.A.»1 ON INTER-NATIONAL SALES AND SERVICES 
I. PREAMBLE 

The definition apdlh‘istorical background of 
the T.V.A. are well known. 
T.V.A., as itsgname indicateshis a tax whichqis 
aimed .at jast taxing the-value whjéh each 
buyer, other than the ultimate; use)? or con-. 
Sumer, is supposed to have added by hislown 
work to the ptoduct or to. the service he has 
purchased. 

‘ 
p , 

It is not atax assessed directly on the Value add-'- 
cd and this in two respects: Firstly because, 
as just mcntioned, no really added value is 
leoked‘ for assessing, the T.V.A. and 
segondly because the T.V.A. is not even 1321566, 
on the “assumed” added value as such. 
As a matter of fact the T,V.A. due by each 
seller of goods or of services, =i_s equal to the 
tax as applied, to the gross receipts of that 
seller, less any T,V.A; which he himsclf has 
previously paid with respcct to his ownpur— 
chases,(including any buildings, or equipmcnt) 
or of services for the purposes of his business, 
Those deductiblc taxes are, in France, called 
“upstream T.V.A.” (“T.V.A. acquittéc en 
amontr”).w . j 

‘
_ 

It, is clear that—at least to the; extent that the 
profit margin of sellers and resellers a 
given industrial and commercial _ cycle 
correspondsto an actual and reasonablfi addi— 
tion of Value—.the T.V.A. .is more “neutral” 
than a sales tax payable on the ggosssales price 
each time a sale takes placc and allowing of 
no deduction of the sales teams previously 
paid. ,

~ 

This is why France, since long, and the E.E.C, 
authoritigis more recently; have considggcd 
that T.V.A, was a,_fairer turnovgr 'tax than 
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any “taxe en cascade”. France in early 1966 
(Law of January 6-, 1966,. effective January 
151:, 1968) has amended the T.V.A. s'y’stem, 
which was originally restficted to the. gross 
sales, ofproduct's-only, to all sorts dfcommgr— 
cial sales, Whefiherofggods Or of services and 
has even ofered to those persons exercising 
non commercial activities, including “pro— 
féssions libéralés”, an option far a voluntary 
submission -to,:T;V.A. ‘ 4

- 

Formerly, Services of a commercial nature 
were subject to 9, tax on services .(T.P..S,.)‘ at 
the rate of 8. 50% (actual rate: 9.29%); which 
permitted nor upstream deduction. The 
standard rate of the French T.V.A. is now 
23%: 
‘T,V.A. is applied in Germany .since January 
VIst, 1968 (standard rate: II'%),: in .the 
Netherlands since January 131:, 1969 (standard 
rate: 14%), in Belgium since Januany Ist, 

1957-1 (standard rate: 18%) and in Luxem. 
bourg since Ianuary Ist, 19570 (standard: rate: 
10%). Italy has requested the EEC. Com- 
mission to permit it to postpone the introduc— 
tion of T.V.A.,zuntil January Ist, 1972. 
T.V.A. is also in eEecfi in Sweden (standard 
rate on price excluding tax: 10%); in Den— 
mark (standard, rates. 15%), in Norway 
(Standard rate; 20%). It to 1363130 introduc- 
ed- the United Kingcpm; as- of April 1973 
and in Ireland effective 9n January 1, 1972.“ 
T.V.A. is, however, n61: a panacea. It raises 
lots of problems as regards sales of products 
and‘still more with r¢spzct to ,servicés. From

~ 

* Of Goldsmith, Chartie' 8E Delvolvé.Avocat 
au Barreau de Paris. * 

I. Turnover Tax on Val Added. 
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FRANCE: T.V.A, ON INTER-NATIONAL SALES AND SERVICES 

the international standpoint, the T.V.A. 
treatment is again better for goods than for 
services. The reason is that exports of goods 
are regularly exempt from T.V.A. Whereas 
the clear concept of “export” cannot un— 
fortunately be simply extended to services. A 
-territor_ial definition of taxable services has to 
be evolved by each country by reference to 
standards which, being inevitably complicat- 
ed, lead to difficulties and leave much doubt 
in more than one respect. This is the more so 
as the various countries applying T.V.A. do 
not‘always retain the same rules in localizing 
services: the material discrepancies already 
existing in this respect between the French, 
the German and the Dutch laws notwith— 
standing the mandatory provisions of the 
EEC. “directives” of April II, 1967,‘are a; 

countries that apply or have decided to striking illustration of this point.
X 

As regards international sales of goods,‘ 
double taxation may exceptionally arise frOm’ 
differences which may in specific instances‘ 
exist from country to country in the concep— 
tion of taxable imports and tax exempted 
exports. v 

Such are the reasons ’why this short survey 
of the matter is submitted, eSsentially from 
the French tax standpoint.

I 

2. SUMMARY OF z'rHE BASIC. FRENCH 
T.V.A. RULES REGARDING INTER-é 
NATIONAL TRANEACT‘IONS 

A) 7 T;V.A. is applied on the gross price in- 
voiced for goods 3014 or services performed. - 

The rates now applicable in France. are the 
following: 
=- Standard rate: 23 % 
— Reduced rate: 7-5 % 
— Medium rate: 17-6 % 
— Increased rate: ‘ 33-33% 
The standard rate a1|)plies to most sales and 
services. Most of th sales of primary food 
commodities are sub ect to the reduced rate. 
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The increased rate applies, among others, to 
luxury products. As a good example of 
transactions which attract the medium rate, 
services related to the construction of build- 
ings (“travaux immobiliers”) may be quoted. 
A special tax called “taxe sur les activités 
financiéres”, (T.A.F.), not the T.V.A., 
applies to financial and banking activities at 
the rate of 17.6%. Contrary to the T.V.A., 
the T.A.F. allows of no upstream deduction, 

I 
but the rules concerning assessment and levy 
of that tax are the same as those which apply 
to the T.V.A. 
B) Imports of goods into France are also 
liable {Or the T.V.A. Whereas exports are 
exempted from the tax. 

. It should be stressed that, in France, con— 
trary to what exists in all of the other ~ 

~~ 

~~~ 

~~~ 

~~ 
~~~ 

_app1y T.V.A., no tax refund (except as 
2regards export sales) is ever made by the 

tate even Where the amount of upstream 
23:; 

T.V.A. exceeds the amount of the T.V.A. 
for which each taxpayer is himself liable. 

‘ 

The difference is to be reserved for deduction 
from any further T.V.A. liability, again to 
'the extent that the amount of the latter so 
permits. Upstréam T.V.A. paid in respect of 
exported goods is entirely refundable. 
C) Any seller of goods or performer of ser- 
vices who has no establishment in France 
Whereas carrying out transactions of a nature 
to. attract the French T.V.A., is bound to 
designate a representative in this country to 
pay the tax for his account. Otherwise his 
customer must pay the tax in his place (See 
article 25, Annex I, General Tax Code). 
D) The international liability for the tax is 
defined in article 258 of the General Tax 
Code as follows: 
“A transaction is deemed to be carried out 
in France when, if a sale, it is performed 
under conditions providing for delivery of 
the goods in France; if any other kind' of 
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transaction, when the service rendered, the 
right assigned, or the object leased, is used 01‘ 
exploited in France”. 
In other words, under French law, a sale of 
goods is subject to the T.V.A. if the goods 
are to be delivered in France; services attract 
the tax whenever they are used or exploited 
in France, even if rendered out of France, 
and, conversely, a service is exempt, from 
T.V.A. when 'used or explbited outside 
France, even if rendered in France. 
French territory is defined as being “the 
territories Where the French-metropolitan law 
regarding T.V.A. applies”; which includes, in 
particular, Monaco, Corsica and the overseas 
“Départements” (Martinique, Guadeloupe, 
etc.) except Guyane. In applying export 
rules, the overseas “Départcments” and the 
overseas territories, afe not regarded as form- 
ing French territories. 

3. INTERNATIONAL SALES OF GOODS 

As above specified, any sale attracts the 
French T.VgA. whenever the goods are 
delivered in France. The French Administra- 
tion has specified (Instruction Générale of 
November 20, 1967, § 121 — 03) that the 
place Where the sales agreement was signed 
or Where the payment is made, the situs of 
the goodslat the time of the sale, the currency 
used for payment, the nationalities of the 
parties, are irreleirant tor the liability for- 
T.V.A. 

I. Imports 
The T.V.A. due on the occasion of the 
importation of goods in France is payable by 
the person or company in whose name the 
importation is made. If the sale is made ex- 
Works, or F.O.B., or eX—French border, the 
importation and, accordingly, the payment 
of the taxis made by, and in the name of the 
buyer of the goods. If, on the contrary, the 
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goods are to be delivered in France, the 
T.V.A. liability related to the importation 
rests on the seller. Ifthe goods are delivered 
to the branch of the seller in France, that 
branch is, for T.V.A. purposes, treated 
exactly as a French buyer. 
The French T.V.A- on goods imported- is 

assessed on the customs value, itself based on 
the normal price of the goods if sold at arm’s 
length. If the salg is made to a. buygr who is 
dependent in some way from the seller e.g. 
if the buyer is a subsidiary or a Concession— 
nairc .of the buyer, the customs authorities 
which are entrusted with the mission of col- 
lecting T.V.A. on imports may claim that the 
price on which to assess the T.V.A. should 
be higher than the price actually declared 
(Article 35 of the Code of Customs). 
That adjustment is of no consequence as 

regards the final liability for T.V.A., to the 
extent that the overall profit margin .of the 
buyer is sufficient to permit the total deduc- 
tion, as upstream T.V.A., of the tax paid at 
the time of importation. 
The rates of the T.V.A. on imports are the 
'same as those which apply to the sales in 
France of goods of the same type. 

The position of fireign sellers having no 
establishment in France deserves a spécial con— 
sideration and calls fin’ thefbllowing comments: 
(3) Generally, any such seller must, as above 
indicated, appoint a representative to comply 
with the T.V.A. formalities, and pay the tax 
in the name of the foreign seller; otherwise, 
the tax is payable by the French buyer 
(Article 25 Annexe I C.G.I.+Instruction 
Générale of November 20, 1967, § 122). 
Of course, the tax paid in connection with 
the importation of the goods is—'as upstream 
T.V.A.—deductible by the French represen- 
tative of the foreign seller from the T.V.A. 
due to the State with respect to the sale of the 
goods in France. 
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(13) Whenever the goods are transported 
directly to the buyer Without being altered 
in any Way since they were imported, the 
foreign seller is liable just once for the pay— 
ment of the T.V.A. at the time the importa- 
tion is made (Instruction Générale of No- 
Vember 20, 1967 as amended to March 31, 
1968 § 122 — 03). 
It has been further specified (Instruction 
Générale of November 20, 1967 as amended 
to February IO, 1969, § 521 — quater) that 
foreign concerns selling goods with delivery 
in France may be dispensed fiom designating 
a special representative in France for pay— 
ment of the tax; the deduction, as upstream 
taxes, of the T.V.A. paid at the time of im— 
portation and of the T.V.A. relating to the 
French portion of the transportation of the 
goods, is then made by the French buyer. 
It should be noted however that, in that case, 
the foreign seller cannot deduct as upstream 
tax the T.V.A. Which he may have paid when 
acquiring goods or services in France for the 
purposes of its operations. It is accordingly 
desirable that, When the foreign seller has 
upstream taxes of that kind to deduct and if 
the amount of the T.V.A. for which he is 
himself liable in respect of his sales in France 
is sufiicient to permit that deduction to be 
made, he should preferably designate a 
special representative in France in accordance 
with the provisions of article .25 of Annexe 
I C.G.I. referred to above. 
(c) Even Where the T.V.A. relating to the 
sales of the foreign seller is not high enough 
to permit deduction of the entire amount of 
upstream taxes, the French tax authorities 
have declined to authorize that the right to 
deduct the excess amount of upstream taxes 
be assigned to the intermediate agents 
(brokers, commission agents etc.) Whose 
services may be used by the sellers in France 
(See Rép. Min. Zimmermann Dep. 1.0. 
14 mars 1970, Déb. An. P. 593); That excess 
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amount may just be deducted later, as and 
when the amount of T.V.A. affecting further 
sales so permits. 
It seems that, in most cases, the concepts of 
import and export in the various countries 
applying T.V.A. fit in together well enough 
to avoid any double taxation on goods 
exported from one country to be imported 
into another one. 
(d) A risk of double taxation exists Where 
goods are exported ‘to a country, say Ger— 
many, to the name of an intermediate buyer 
who, in turn re—exports the goods out of that 
foreign country, if the regulations of that 
same country do not provide for the T.V.A. 
exemption of that further export sale, This 
situation may arise Whenever a manufacturer 
first sells the goods to his foreign dealer. This 
is Why it is generally preferable that, in that 
case, all regular devices permitting to per— 
form just one sale to the ultimate buyer in the 
third country involved be used, or, other— 
wise, that every precaution be taken in 
carrying out the sales process through the 
foreign dealer, so that the intermediate liabili- 
ty for T.V.A. in the dealer’s country be 
avoided under the regulations in force there. 

II. Export: 
(a) Under French regulations, exports of 
goods are entirely exempt from T.V.A. by 
the means of the following provisions: . 

—- Exports are not subject to ‘the T.V.A. 
(Article 262 C.G.I.) 
— The upstream T.V.A. related to goods _or 
services acquired with respect to the goods 
exported are deductible by the French seller 
from the T.V.A. for which his other opera— 
tions are liable. The non deductible excess is 
refundable by the State (Article 271 — I — 
C.G.I.). 
— Furthermore, any goods destined to be 
exported may be acquired by the French scl- 
ler free of T.V.A. up to the amount of the 
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expert of goods subject to the T.V.A. which 
the seller has made over the preceding year 
(Article 275 C.G.I.). This provision does not 
extend to services, except only for services 
relating to some work carried out on the 
exported goods for the account of the seller 
of those goods (“Opérations '21 fagon”) (In- 
structiOn 'Générale, as amended to October 
IO, 1969, § 561-06). 
(b) The status of exported goods extends to 
sales of goods which, even if delivered in‘ 

France, directly and immediately résult into 
the export of the goods (See the comments 
made 'by the Administration underChapter 
III, Section A ofthc annotated Code C.G.I.). 
(c) Generally, all operations relating to sales, 
deliveries, commissioned activities Or broke- 
rage relating to exported goods or prOper— 
ties are exempted from the T.V.A. (Article 
262 C.G.I.). 
The formalities required to benefit from that 
exemption arc: specified under Article 74, 
Annex III C.G.I, For the purposes of that 
exemption, by delivery of goods or proper-i 
ties to be treated as exports ié essentially 
meant the following: 
— The leasing abroad of used equipmerit. 
In that case, the T.V.A. is levied at the time 
when the equipment is again imported into 
France and is assessed on the value thereof at 
that same time. 
— Exports of equipment or products to be 
later on re—irhported- into France and which, 
in the meantime; are used for the purposesof 
the operations abroad of the exporting 6011—. 
cerh, this applying in particular to concerns 
dealing in public works Instruction 9f 
October 3, 1966). 
(d) Some special situations call for ;the follow; 
ing comments, namely: 
(i) Specific T.V.A. exemptions of sales with 
delivery of geods in France: ‘ 

Those exemptions are provided in favour 
of certain types of sales, among which in 
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particular the sale of 'goods‘ in bonded ‘ 

warehouses (Instruction Géné’rale of Novem— 
ber 20, 1967, § 132-61 quinquies et seq and 
Arrété of April 3, I968).‘ . 

Those sales benefit in every respect from the 
status of export sales (Instruction Générale 
§ I32 ~61 septies Arr. 1.0. 13 avril 1968, 
19-3791): 

' 
'

' 

(ii) Export of goods by 
Those sales are treated: like exports. In order 
to evidence the fact that the geods were 
actually exported, the seller must produce 
postal receipts 'if the mailing was made 
registered, or records of ,3; stamping machine; 

4. INTERNATIONAL TRANSACTIONS 
OTHER THAN SALES 

(I) General 
In the matter of international services, the 
concept of location is basic. It- has “been 
indicated above that under the French 
regulations, a service is subject to T.V.A. 
Whenever it is used or [exploited in France 
irrespective of'the place Where it is rendered; 
The rules as retained by Dutch .law in this 
connection are rather close to the French one 
although being quite difi'erently formulated; 
In the Netherlands a service is liable for the 
T.V.A. if the performer of the services or :the 
beneficiary is established in the' country; 

. 
otherwise the place Where the service is 

actually used is retained. 
On the contrary, the German location rules 
are fairly diferent since they make all 

services performed eXcIusivély or mainly in 
Germany subject to the T.V.A. except for 
services rendered to foreign customers (see 
articlgs 4-3 and 8-1 MWStG). Some of those 
exempted services '— most of them relating to 
exports — are specifically listed inthe law (Pa— 
ras. I to 8 of article 8-I). The exemption of 
the others is made stibject to the further con- 
ditions. that the service should be used or 
exploited abroad and actually taxed abroad. 
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The risks of over taxation or doub1_e taxation 
arising from those discrepancies between 
national laws are further increased as regards 
France by the fact, which we already stressed, 
that, contrary to the laws of the other 
countries presently applying the T.V.A., 
French law (except for export sales and relat- 
ed services) does not allow any refund ‘by the 
State to the taxpayer of the portion of up— 
strgam T.V.A. which, exceeding, as the 
case may be, the amount of T.V.A. due by 
the taxpayer, is thus short of deductibih'ty. 
The following French basic rules regarding 
application of the T.V.A. to services should 
be shortly recalled, namely: 
—- Most services are subject to the T.V.A. at 
the standard rate ofi3%. Financial and bank— ' 

ing services attract the special “Taxe spéciale 
sur les Activités Financiéres” (T.A.F.) to 
which reference was made above. 
— If the services involved are used or ex— 
ploited both in France and outside France, a 
corresponding apportionment should be 
made: the portion of the services which is 
used or exploited outside France is not sub— 
ject to tax if proper evidence of that foreign 
location can be produced (Article 26 quater, 
Annex I, General Tax Code). 
— Just like a foreign seller of goods, 21 foreign 
supplier of services, if having no establish- 
ment in France, should designate a represen— 
tative in this country to. pay the tax for his 
account. Otherwise, the buyer of the services 
is, in principle, liable for payment of the tax 
(See Article 2. 5, Annex I, General Tax Code). 

(2) Specific situations and solutions 
One‘ can consider those situations under 
three headings, namely: 
-— Localization of main types of services 
according to French rules; 
— Incidence of the existence of a French 
Establishment or subsidiary of a'foreign 
performer of services; 
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—- Interference between national T.V.A. 
systems (limited to.the E.E.C . area). 

A — Localization of main types of services 
according to French rules 

The applicable standards have not been- 

basically changed by the law of 1966. They 
have, to a limited extent, been consolidated, 
specified and amended on some specific 
points in the general administrative instruc— 
tion of November 20, 1967. The position 
previously asserted by the tax authorities 
and the Courts retain accordingly their full 
value subject only' to those limited amend— 
mentsWe will also consider the case ofactivi— 
ties subject to the “Taxe spéciale sur les 

activités financiéres” since they are governed 
by the same territorial criterions as those 
which are applied for T.V.A. 

(I) Commissions and fees relating to the sale 

of goq, delivered abroad or flee of customs 
duties (“sous un régime suspensif de droit de 
douane”) are deemed to correspond to 
services used outside France and, as such, are 
not liable for the T.V.A. (Instruction Géné- 
tale of November 20, § 121 -— 18). 
(2,) Leasing, repairing and working (‘fagonnagev 
of equipment: - 

— The leasing is exempt from T.V.A.. if the 
equipment is to be used abroad. 
— Moreover, as a special tolerance, the leas— 
ing of transportatidn means (other than cars) 
and material destined by the lessee for inter— 
national trafiic exclusively, is free of T.V.A. 
— The repairing in France of equipment des— 
tined to be used abroad is not subject to 
T.V.A. 
- The Working for the account of a foreign 
principal of goods delivered to the “fagon— 
njer” by a French seller at the request of a 
foreign customer or imported into France 
for the purposes of the “fagonnage” is also 
free of tax. 
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(3). Surveys (“Instruction Ge’he’rale of November 
20, 1967, § 121 (09) and (1.0) (“Travaux 
d’Etudes”) made for the account of a French or 
foreign customer and to be used abroad are 
exempt fi'om T. VA. (Ibid,§ 121-21) 
Administrative and accounting services are 
treated like “travaux d’études” (Rép. 
Finances — ~Sénat 3 avril 1968). 
The audit of a French company made by 
French accountants at the request of a non— 
resident is deemed to be a service used but- 
Side France as [such subject to no T.V.A. 
(Instruction of July 28, I969). _ 

It has been recently pointed out by the 
Administration that surveys made for the‘ 
account of a French concern to the benefit of 
its foreign customers who ordered these 
surveys, must be considered as services used 
in France. The T.V.A. relating to such 
services; if rendered between Ianuary I, 1968 
and December 3 I, 1970, will however not be 
levied. (See Instruction du 30 mars 1971 — 
13.0. 3-A-IZ7I). 

(4) Assignments and licences of rights (patents, 
manufizcturz'ng processes, fbrmulae, know—how, 
trademarks etc.

_ 

— Assignments and licences of rights of the 
kind to be exploited abroad do not constitute 
transactions performed in France and are 
therefore exempt from the T.V.A. (Instruc- 
tion Générale of November 20, 1967 § I21— 
22). This extends to technical assistance fees 
received from the foreign licensee, notwith— 
standing that the products manufactured 
under that licence are sold in France (Rép. 
Min. Dorey, dép. I-.O'., A.N. May 10, 1962, 
p. I005). 
_— Assignments and licences to a French 
licensed of patents, trademarks, manufactur- 
ing processes or formulae or of knowhow, 
including technical assistance for the purposes 
of such assignments and licences, are exempt 
from T.V.A; when the assignor or licensor 
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can appropriately prove that he is the 
inventor of the rights thus assigned or licens- 
ed. This rcsults from an extension to foreign 
inventions By specific tax treaties with 
various cduntries (Switzerland, Sweden, 
Holland, Denmark, Italy, U.S.S.R.) of the 
provisions of Article 92—2 of the General 
Tax Code. Where no Such treaty exists, the 
tax is apparently due. ‘ 

(5) International tiansportatz’o'n services (includ—
. 

ing services performed for the needs of 
ships, planes and other water or air transpor— 
tation means) are now largely exempt from 
T.V.A. The list of the exempted services has 
been given in decrees of July 31, 1967 and 
September 24, 1968. 
The entire section III of the “Instruction 
Généralé” of Novembér 20, 1967 is dedicat~ 
ed to this subject. 

(6) Publicity:
‘ 

The enterprises which collect or contribute 
to publicity advertisements to 13¢ circulated in 
France are subject to T.V.A. in this respect. 
This extends to radio advertisements mainly 
destined for French listeners (Ibid, § 121-20). 

(7) Travel agencies, sub—contractors, customs 
agents survey and control of goods when im- 
ported or exported are also covered in the 
“Instruction Générale” of November 20, 
1967. 

(8) Conditioning operations are now flee of 
T.V.A. whenthev relate to exported goods 
(Instruction Générale of November 20, 
1967 — Compare with previous solutiOns 
applying the rule that conditioning opera- 
tions are tax free when the largest part of the 
services involved are used abroad: Conseil 
d’Etat March 20, 1966 and November 9, 
1966). 
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(9) Services relating to insurance are flee of 
T.V.A. when the risk covered is situated 
abroad. As regards reinsurance the exemp— 
tion applies when the reinsuring company 
has no establishment in France (Sol. March 
30, 1960 and September 20, 1960, B.O.E. 
1960, I, 8165). 

(I0) Banking and similar activities 
The “Taxe sur les activités financiéres” is, in 
principle, applicable to banking and similar 
sérvices used in France by non-resident 
clients. 

It is however accepted that the tax is not to 
be actually levied Where: 
— the service is rendered by the foreign 

branch of a French bank or by a foreign 
bank. 

— and the corresponding transaction is 

carried out for the account of a non- 
resident client (B.O.E.D. I962—8—705). 

Accordingly the following commissions are 
in fact exempt fiom the T.V.A. 
— Commissions relating to stock ordérs 

received outside France md to he carried 
out in France for the account of non-resi- 
dent Clients; 

— Commissions relating to the transfer of 
monies from a foreign country to France, 
paid to "a bank in that Country by non- 
resident clients.

' 

ConVCrsely the following remain subject to 
the T.A.F.: 
—- Service rendered directly by the "French 

branch of foreign banks and used in 
France; 

- Commissions paid 'to foreign banks '— 

Whether or not they are the branches of 
French banks - by individuals or compa— 
nies exercising activities in France. 

Commissions received by a bank in France 
With respect to stock transactions abroad, are 
not liable for the Tax. 
Other kinds of banking services have, in 
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this connection, been specifically considered 
by the tax authorities in theInstruction Géné— 
rale of November 20, 1966, such as credits, 
encashments and discount of bills, guaran- 
tees, exchange transactions etc. . . . 

It should be noted that the commissions paid 
or retroceded by a foreign bank to its 

French correspondent are deemed to com—I 
pensate services used in France, whereas 
commissions directly paid. by French clients 
to a French bank with respect to transac— 
tions, like the sale of stock, which are carried 
out abroad, are free of. T.V.A. as they com— 
pensate services used abroad. 

B — Incidence of the existence of a French 
establishment or subsidiary of a foreign 
perfizrmer of services 

I — Existence ofa French branch ‘ 

(a) At first sight 'it would seem that the pre- 
sence of - an establishment of the services’ 
performer on theFrench territory makes no 
difference since in any case the tax is due on 
services used in France irrespective of the ‘ 

place Where they are rendered. Accordingly, 
the circumstance that the French branch in—. 
stead of the head office abroad, or vice versa, 
performs the service should, from that angle, 
have no bearing on‘the T.V.A. liability. 
In practice, the problem is however more 
complex on account of the following addi—‘ 
tional data: 
— We should first recall that the French 
au'thonties have indicated that, in fact; only 
those services which give rise to operations 
physically carried out in France or‘ Whose 
payment can be traced to the French client 
should be made actually subject to the T.V.A. 
Illustrations of such services as quoted by the 
authorities are the performance of. some 
work, the leasing of equipment, the making 
of surveys, the assignment or licence of 
some rights (Instruction Générale‘ of Novem— 
ber 20, 1967, § 122—08). 
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The aeons‘equéncc of this qualification «to the. 
basic rule‘is that there m’a‘y be inStanceswheré 
the Service invoked is in fact free of the 
T.V.A. if rendered ‘by the head office abroad 
whereas it W0uld 'be subje’Ct to‘ the tax if 
performed by the branch in *Francé. 
— Second, Article 2 5, Annex I to the General 
Tax: Code specifies, as above hoted, that any 
person having no establishment in France and 
exercising taxable activities in this COuntry, 
musé designate a special representative 'in 

France to pay the‘T.V.A. in his ’place, other-,- 
Wise the client .is liable fér' payment of that 

‘ 

ta‘x. ' 

4 Third, the T.V.A. liability arises from the 
actual payment and reéeipt of the price for- 
the 'prodIiCt or Service involved. According- 

? 1y, if that price is not received France, the 
question arises Whether and to what extent 
paymént of the tax may ‘be claimadé if the 

I performer of the servic‘és has 116 establish: 
'ment' in France and if 111's Client is not in 
France; ‘ 

5 ' ‘

‘ 

Now; sappose that the service performer 
doesnotvrender the service in France and that 
his rrelie‘nt 1is not present in Fran'ce either: -it is ' 

evident that the existence of a French 
Establishment bf the performer may then 
make that service subject t’o"the T.V’.A.; 
esPCCi'ally so if-‘the price i‘s‘charged'by and 
paid‘to‘ the French establishment. 
A significant illustration of that sort of situa- 

‘ tiorr may be found'in the field' of inter— 
national 'serfices relating to publicity. 
Assume a foreign publicity agency A, for.— 
Wardihg ahpubli'citiy order to a‘ French news— 
paper B; for the account of a‘foréign‘client C. 
Further assume that A, having no establish- 
ment in France deals“ at arm’s lefigth With» B. 
B accordingly charges A with a price of 100 
from which A’s commission, say I5, is 

explicitly deducted on the bill in accordance 
with current publicity practice. the 
French tax authorities claim; the T.,V.A. on 
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100 or just 1.6m the price: net "of commission,» 
that is 8 5? It appears that theta): is‘ generally 
paid on the full 100, but this position is 

challengeablé on accOunt‘ of the above com— 
ments, "3:11 the more so. 'as the hewspaper is 
not the clientV'QfEA and cannot, therefore, be 
heldrliable for payment, of the tax under 
article 25 of Annex I to the General Tax 
Code. ‘ 

‘ 

-

. 

If the order had been given by or relayed 
through 9; French establishinent of A and the 
price accordingly charged by B to that 
establishment, the T.V.A. would then be 
due since the set-viCe would be’usedin France; ‘ 

(b) As regards the relationship between head 
ofice Tami branch, the Finance has 
specified (Rép. Ministérielle, LO. Ass. Nat. 
29: mars 1969) that the loans made and 
various services rendered by the head offiCe 
of a foreign company to its French Commera 
cial branch' are not considered as actual 
operations in the sense defined in Article 2, 56 
of thei‘General Tax Code and, as such, aré

- 

not subject to T.V.A., notwithstanding that 
said loans and sérvices are used‘ in France. 
That position reflects that the branch is nota 
separate entity and that; accozdin‘gly, it can— 
not legally enter into any transactions with 
the head: office. 

2 — Existence of a French subsidiary 
As regards services-rendered by the parent com— 
pany to its subsidiary, the Finance Ministry has 
made the foflbwing answers to quescions 
raised by deputies in the National Assembly: 
Commissions paid by subsidiary to parent with 
respect to a guarantee given by parent (or by a 
fofeigngbank hiwing no establishment in France) 
for the procurement of equipment by subsidiary, 
are‘exempt from T.V.A. ifthesupplier ofthe 
equipment is located abroad, but are subject 
to T.V.A. if that supbli'er is French '(Rép. 
Min. November 8', 1967). 
It'is clear that the service is, deemed to be 
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used outside France in the first case, in France 
in the second case. 
Amounts paid by a Spanish company to a 
French company which is 99% owned by 
Spanish residents and which advertises and 
prepares (Without concluding) the sales of 
apartments constructed by the Spanish 
company, are T.V.A. free to the extent that 
they correspond to disbursements made at the 
request and for the account of clients, but 
they aré liable for the tax in so far as they 
represent a reimbursement for overhead ex— 
penses, of the French company (Rép. Min. 
March 8, 1969). 

C — Interference between national T. VA. 
systems 

It is not easy to Visualize all the consequences 
of the discrepancies between the various 
national laWs regarding T.V.A. 
Three basic points, corresponding to three 
sorts of situations may be noted; which, as 
the case may be, may result into double 
taxation. 
(1) Consider two countries A and B, each of 
which_app1ies T.V.A. to services used on its 
territory, irrespective of the place of per- 
formance.

. 

In theory, there should not exist any possible 
double taxation of services rendered by a 
resident of country A to a resident of country 
B, or to be used in this latter country, and 
vice versa. 
However, the very concept of “place of 
use” as opposed to “place of performance” is 
of a nature to be construed with some varia- 
tions in country A and in country B respec— 
tiVely. To take just one typical example, 
services related to exported goods and per- 
formed in country A by an independent con— 
tractor for the party exporting the goods to 
country B may as well be deemed to be used 
by that party in country A (since the services 
involved are used for the purpose of permit— 

2.08 

ting that same party to carry out his business 
in country A where he has his situs)‘ Or in 
country B (since the services are related to 
goods which are to be used abroad). 
(2) Germany applies T.V.A. to all services 

performed in Germany except only for 
services rendered to a foreign customer and 
which are used or exploited abroad and have 
actually been subject to T.V.A. abroad. 
Accordingly, if the service is rendered by a 
German firm to a German customer Le. a 
person or an establishment Whose situs is in 
Germany, it is liable for the German T.V.A. 
even though it attracts concurrently the 
T.V.A. in the foreign country Where it is 

used. True enough that customer will 
recover the German tax, but not the French 
tax assuming he has no direct activities in 
France.2 
Likewise, suppose a service rendered by a 
German “entrepreneur” (such being the 
technical term used in the German law to 
designate a person exercising an jndustrial, 
commercial or professional trade) to a resi- 
dent of a foreign country B for use in a third 
country C. Assume further that the laws of 
countries» B and C make services subject to 
T.V.A. when used on their respective 
territories, then the service involved will 
attract T.V.A. in Germany and in country C 
as well. The tax paid in Germany will be 
recoverable as upstream T.V.A., but not the 
tax paid in country C where the German 
“entrepreneur” is supposed to have no direct 
activities. 

(3) As regards France, the main risk of 
double taxation originatcs from the fact that 
the upstream T.V.A. is not refundable, but 
only deductible, except for exports. 

2. The same problem exists with regard to any 
countries applying the criterion of place perform- 
ance as opposed to place of use. 
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Suppose for instance services related ‘to 

publicity in France. Those services, being 
used in France, are subject to the French 
T.V.A. As and when the products for which 
that publicity was made are imported into 
France, they are liable for T.V.A. on the 
basis of the full price, including publicity 
charges previously paid, this in pursuance 
of Article 35 of the Code of Customs to 
which reference has already been made 
above.

b Of course the French agent, branch or‘sub- 
sidiary, as the case may be, of the foreign 

’ manufacturer of the products can, in agree- 
ment with the latter, assume directly the 
charges relating to publicity in France. The 
price invoiced to such agent, branch or sub- 

1 sidiary will have to be reduced accordingly, 
since any direct reimbursement made by the 
foreign manufacturer for those publicity 

I charges would constitute the compensation 
of a‘ service and would as such be subject 
again, in principle, to the T.V.A. 
The French agent, branch or subsidiary, will 
then have to continue to pay the T.V.A. 
with respect to the imported product on the 
basis of the full price, including publicity 
charges. But he Will be in a position to 
recover the upstreams tax paid by him 
directly with respect to thgt publicity, 
assuming that his profit margin for the pro- 
ducts involved is large enough to permit that 
deduction. Otherwise, at least a portion of 
the upstream T.V.A. on publicity will 
remain as a final charge in the books of that 
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French agent, branch or subsidiary, of the 
foreign manufacturer. 

CONCLUSIONS 

The comments which form this article are of 
course far from being exhaustive. Their 
objective is merely to identify and delineate 
some of the T.V.A. problems which, essen— 
tially from the French angle, inter-national 
transactions (either sales. of goods or per- 
formance of services) may raise. True enough 
the risks of double taxation were consider- 
ably greater before the T.V.A. was extensive—. 
1y introduced in the Western European 
countries, but, on the other-hand, the rate of 
the T.V.A. being generally higher than thé 
rate of the former “taxes en cascade”, the 
quantitative incidence of double taxation, as 
and Where it exists, is proportionately in— 
creased. . 

As regards sales of goods, risks of double 
taxation are reduced on-account of the con- 
cept of export-exemption Which‘is recogniz— 
ed by all countries applying T.V.A. with 
apparently limited variations. 
In the field of services, the ideal would be that 
services be taxable exclusively in the country 
Where the beneficiary of the service resides, 
but that ideal. is hardly attainable, even 
among the EEC. countries, if only because 
it does not fit in With one ofthe fundamen- 
tals of the T.V.A. system which is thatthe 
party liable for the tax is, in principle, the 
performer of the service, not the beneficiary. 
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TAX REFORM IN THE UNITED KINGDOM_ 
In June 1970 the first Conservative admini— 
stration in six years was elected to power on a 
platfdrm which included the simplification, 
reduction and over-all reform of the British 
tax system. In October 197o,'the Chancellor 
of the Exchequer introduced a mini—budget 
which included a reduction in Corporation 
Tax of2%°/o, backdated to Ist April 1970, and 
a reduction in Income Tax of the same 
amount, efiective from 5th April 1971, and, 
in addition, outlined proposals for-the reform 
of the existing system of incentives towards 
investment in plant and machinery: 
On 30th March 1970, the first major budget 
of the new administration was introduced, 
amid mounting speculation as to the form 
the proposals might take, and now that the 
full details have been published, it is clear 
that the Government is determined to fulfil 
its election pledges. 

TAXATION OF INDIVIDUALS 

There are a number of minor changes in 
tax reliefs for individuals, increasing the 
concessions for those over wiry—five years of 
age, and for those supporting children or 
dependant relatives. These reliefs merely 
off-set the effect of inflation, but in addition 
the special relief for earnings over £4,005, 
formerly 11%, is increased to I 5%, and the 
upper limit for this relief, £9,945, is abolished. 
In addition, there are a number of amend— 
ments to the laW governing Pension Schemes, 
including Pension Schemes for the self em— 
ployed. 
Apart froni these minor Changes, there are 
three proposals of substance afl'gcting per- 
sonal Income Taxation:— 
(a) The taxing unit is reduced by excluding 

ZIO 

from an individual’s income the unearnv 
ed income of his children except Where 
the tax payer, directly or indirectly, has 
himself provided the income. This 
reversed legislation introduced in 1968. 

(b) From 1972-73 onwards, it will 'be 

possible for a married' woman living 
with her husband to elect to have her 
earned income taxed separately from her 
husband’s. However, this will A only 
result in a saving Where, by Virtue of the 
present system of aggregation of hus- 
bands’ and Wives’ income for tax pur—. 
poses, the wife is surtaxed on her earn- 
ings, i.e. where their combined earnings 
are about £6ooo.. 

(c) The third major change consists of the 
abolition of the two-part system of 
Personal Taxation, i.e. Income Tax, plus 
Sumax, together with the special relief 
for earned income. At present, incomes 
are taxed at a flat rate of 38.75%, but the 
effective rate of tax on earnings not 
exceeding £4,005 is 30%, and for earn— 
ings over 7£4,005 but under £9,945, it is 
34.00. In addition, persofis with higher 
incomes are subject to surtax, a pro— 
gressive tax applied to successive slices of 
income at rates ranging from 10% to 
50%. Surtax does not commence until 
income, after deductions, exceeds 7£2,500, 
with a special deduction which exempts 
earned income of up to £ 5,650. The new 
system will tax all income at a basic rate, 
provisionally 30%, which will be the 
rate of Withholding tax on Company 

* MacLeod is a Manager with the United 
Kingdom firm of Arthur Young, McClelland 
Moores 86 Co., Chartered Accountants. 
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dividends. An individual at the higher 
‘ end of the income scale will have the_ top 
slice'of his income taxed at higher rates, 
and there will be a surcharge on Invest- 
ment Income in excess of a basic amOunt. 
Although the rates of tax have still to be 
fixed,» it is hoped that when the new 
system comes into operation in 1973, it 
will result in a considerable degree of 
simplification. 

INVESTMENT INCENTIVES 

Until October 1970, plant and machinery, 
vehicles, office equipment, etc. were de- 
preciated for tax purposes on a reducing 
balance system at rates determined by the 
Inland Revenue. However, from February 
1966, certain new fixed plant used in manu- 
facturing processes qualified for a direct ca‘sh 
grant, laterly at 40% in areas scheduled for 
development, and at 2.0% in other areas, and 
depreciation‘allowances were given on the 
balance. Assets not qualifying for grants 
normally qualified for'an extra depreciation 
allowance of 30% in the year of purchase. 
In practice, the system of grants plus de— 
preciation proved to be difficult to adminis— 
ter, and, in addition, it was widely thought 
that the cost of the system exceeded the 
benefits derived from it. As a result of these 
and other criticisms, the system of grants was 
discontinued from z7th0ctober I970, and in 
its place a new system of depreciation for tax 
purposes was introduced. This permits a tax . 

payer to Write ofi’; against profits, any 
amount up to 60% of the cost of plant or 
machinery, including vehicles (but not 
private cars), in the year of purchase. In 
subsequent years, any amount up to 25% of 
the written down value of the plantretc. may 
be_ charged against profits. HoWever, in the 
case of new fixed plant situated in develop- 
ment areas any- sum upto 100% of cost may 
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be set against profits in the year of purchase. 
In the case of new ships, the full Cost may be 
set against profits—there are provisions 
enabling the tax payer to claim‘ a‘lower sum. 
Normally, a- tax payer will Wish to set off 
against profits the maximum amount- possi— 
ble of capital expenditure. However; there 
are occasions in Which it is not in his interests 
to do so; for example, it may prejudice his 
right to double taxation relief. A 

Industrial buildings continue to qualify for 
an efecfive first-year depreciation allowance 
of 20% of cost, or 45% if the building is 

situated in a “Development” area, and‘ an 
annual depreciation allowance of 5% of cost. 
There is no provision to vary «these rates. In 
certain circumstances, the purchaser of an 
industrial building may qualify for a grant 
towards its cost, in which case depreciation 
allowances are given on the balance. 

CAPITAL TAXATION 

Changes in this area are designed, in the 
main, to simplify the system, although 
inevitably, this results in a reduction in in- 
cidence. 
(a) The “Short-term” Capital Gains Tax is 

abolished. This Tax, introduced in 1962, 
treated as inC0me gains on the sale of 
assets, Where the sale was within twelve 
months of purchase. In future, all such 
gains Will be subject to Capital Gains Tax 
at a maximum rate of 30%. 

(b) From 22nd July I970, any gain attribu- 
- table to the development value of land 
will be subject to Capital Gains Tax at a 
maximum rate of 30%. Prior to that~ 
date these gains were subject to a special 
taXéThe Betterment Levy—at a rate of 
40%. ‘ 

(0) Capital Gains Tax will not apply where 
- the total, value received on the disposal 

of assets in any year does not exceed 
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£ 500. This should result in a substantial 
administrative saving. 

(d) Capital Gains Tax will no longer apply 
on the death of an individual and the in- 
cidence of the Tax on Trusts has been 
alleviated. 

(e) The 10Wer limit at which Estate Duty 
becomes payable is raised from £10,000 
to £I2,500, and there are provisions 
allowing Estate Duty on certain business 
assets (including shares in Companies) to 
be paid by instalments. 

COMPANY TAXATION 

A further reduction in Corporation Tax is 
proposed, bringing the rate down to 40% 
from Ist April I970. In addition, there are a 
number of amendments to the Law affecting 
“closely controlled” Companies, designed 
to reduce the administrative and fiscal bur— 
dens on these Companies. . 

The most controversial aspect of Company 
Tax- Reform, however, is the proposal to 
restructure the entire system of Company 
taxation. At present, the United Kingdom 
operates a two-part system of Company 
Taxation introduced in 1965; a flat rate 
“Corporation Tax” at 40% on 9.11 Company 
Income and Capital Gains (but not dividends 
received from other UK. Companies) plus 
a Withholding tax at 38.75% on dividends, 
which the shareholder may credit against his 
personal liability. Th6 system thus discri— 

minates against distribution of profit by 
way of dividend; and it is this discrimi— 
natory effect which the present administra— 
tion intends to eliminate. Legislation to_ give 
effect to these reforms will not be introduced 
for some time, but‘ the Government has 
published an outline of the proposals and 
intends to consult With industry and its 

profeséional advisers before the changes 
become .Law. 
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Briefly, what is proposed is a Corporation 
Tax at, say 50%, plus a dividend Withhold- 
ing tax of 30%, but a system of Corporation 
Tax credit against Withholding Tax, so that 
the combined‘rate of Corporation Tax, plus 
Withholding Tax on distributed profits is 

50%, i.e., the system is neutral irrespective 
of Whether profits are distributed Or retained 
Within thcfirm. Thus Company Taxation 
will revert to a situation similar to, but not 
identical with, the pre—I965 Law. 

INDIRECT TAXATION 

There has been considerable speculation that 
proposals for a Value-added Tax would be 
introduced, as the Conservative Party, While 
in opposition, has shown a considerable in— 
terest in such a Tax. The Government has 
published an outline of how a T.V.A. might 
operate in the UK. and intends to invite 
comment thereon from interested parties. 

The Government’s publication is extremely 
vague, and, for example, makes no mention 
or rates of tax, but it appears that the Tax 
will follow closely the commofi system 
operative in Europe. 
It is intended to apply the T.V.A. in the place 
of only two of Britain’s many indirect taxes. 
The taxes which it is intended to replace are:- 
(a) Purchase Tax, a single-stage Sales Tax 

applied at the Wholesale of certain non- 
essential goods (but not services) and 
rebated on exports, and 

(b) Selective Employment Tax, 21 form of 
P011 Tax payable at varying rates in 
rcspect of every employee. Certain em- 
ployers, e.g. those in manufacturing in- 
dustry or in agriculture, are entitled to 
recover the tax paid by them, and, in 
certain circumstances, they may be 
entitled .to recover a sum in excess of the 
Tax paid. 

It. is proposed to introduce the T.V.A. by 
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1973, and, as a first step, the rates of Selective 
Employment Tax are to be halved from July 
197I. 

Conclusion 
In View of the pattern of increases in both 
rates and complexity of UK. taxation over 
the past few years, it is refreshing to find 9. 
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Government at least attempting to reduce the 
financial and administrative burdens. In 
addition, the proposal to invite discussion and 
comment upon the proposed major changes 
in Company and Indixject Taxation is most 
welcome, and it is hoped that the practice 
will continue. 
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UNITED STATES 
Revenue Procedure 7o-I8 for Securing Competent Authority Consideration1 

The US. Internal Revenue Service published the Revenue Procedure 70-18 for securing 
“competent authority” consideration under double taxation treaties when transactions betWeen 
related persons or entities are questioned by the tax administration. 

The text of this Revenue Procedure reads as follows. . 

SEC. 1. PURPOSE AND SCOPE 

The purpose of this Revenue Procedure is to 
prescribe the procedures of the Internal 
Revenue Service with regard to the handling 
of issues by the United States comp‘étent 
authority involving the allocation of income 
and deductions between a person subject to 
the income tax jurisdiction of the United 
States (hereinafter referred to as the United 
States taxpayer) and a related person subject 
to the income tax jurisdiction of a foreign 
country With which the United States has an 
income tax treaty (hereinafter referred to as 
the treaty country). 

SEC. 2. BACKGROUND 

.OI General Information. 
I. The United States has tax tfeaties in force 
with various countries which provide for 
consultation between the competent authori- 
ty of the United States and the competent 
authority of the treaty country in certain 
cases. The Statement of Organization and 
Functions of the Internal Revenue Service, 
presently published in 34 F. R. I657, and in 
C. B. 1969—1, 403, identifies the competent 
authority functions performed by the Inter- 
nal Revenue Service. That document desig- 

214 

nated the Directbr of International Opera- 
tions as the United States competent authori- 
ty in administering the operating provisions 
of tax treaties, and the Assistant Commis— 
sioner (Technical) as the United States com— 
petent authority in matters involving inter- 
pretation or application of tax treaties. These 
designations are revised as indicated in the 
following paragraph. 
2. Effective With the issuance of this Revenue 
Procedure, the Assistant Commissioner 
(Compliance) will act as the United States 
competent authority in administering the 
operating provisions of tax treaties. The 
Assistant Commissioner (Technical) Will 
continue to act as the United States com— 
petent authority in matters involving inter— 
pretation or application of tax treaties. 

Accordingly, United States taxpayers who 
desire advance rulings which involve inter- 
pretation or application of tax treaties should 
submit their requests directly to the Assistant 
Commissioner (Technical), Internal Revenue 
Service, Washington, D. C. 202.24, in accord- 
ance with the established rules and proce— 
dures applicable to advance rulings generally. 
Correspondence with respect to the operat— 

I. Published in Internal Revenue Bulletin No. 
1970 — 29 of July 20, 1970. 
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ing provisions of tax treaties to the compe- 
tent authority of the United States and re- 
quests for information regarding the inter— 
pretation and application of tax treaties by 
treaty countries should be addressed to the 
Assistant Commissioner (Compliance), Inter- 
nal Revenue Service, P. O. Box 7799, 
Washington, D. C. 20044. 

.02 Allocation Issues. 
I. The income tax treaties to which the 
United States is a party generally expressly 
provide for the allocation of income be- 
tween related persons. An example of such a 
provision is as follows: 

Related persons 
(1) Where a resident of a Contracting State 
and a resident of the other Contracting State 
are related and Where such rélated persons 
make arrangements or impose conditions 

‘ 

between themselves which are different from 
those which would be made between 
independent persOns, then any income which 
would, but for those arrangements or con- 
ditions, have accrued to the resident of the 
first Contracting State but, by reason of 
those arrangements or conditions, has not so 
accrued, may be included in the income of 
the resident of the first Contracting State 
for purposes of the present Convention and 
taxed accordingly; 
(2.) (a) A person other than a'corporation is 
related to a corporation if such person 
participates directly or indirectly in the 
management, control, or capital of the 
corporation. 
(b) A corporation is related to another 
corporation if either participates directly or 
indirectly in the management, control, or 

' 

capital of the other, or if any person or 
persons participate directly or indirectly in 
the management, control, or Capital, of both 
corporations. 
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2.. The Assistant CofiunisSioner (Compli- 
ance) acts as the competent authority of the 
United States in thesettlement of issues as to 
allocations of income and deductions in 
specific cases, involving double taxation 
arising for Consideration under the mutual 
agreement procedures of the income tax 
treaties. An example of a treaty provision 
establishing a mutual agreement procedure 
is as follows; 

Mutual Agreement Procedure
I 

(I) Where a resident of a Contracting State 
considers that the actions of one or both of 
the Contracting States result or will result for 
him in taxation not in accOrdance with this 
Convention, he may, notwithstanding the 
remedies provided by the national laws of 
those States, present his case to the compe- 
tent authority of the Contracting State of 
which he is a resident. 
(2) The competent authorities of the Con— 
tracting. States shall endeavor to resolve by 
mutual agreement any difliculties or doubts 
arising as to the application of the Conven- 
tion. In particular, the competent authorities ' 

of the Contracting States may consult to— 
gether to endeavor to agree: 
(a) To the same attribution of industrial or 
commercial profits to a resident of one of the' 
Contracting States and its permanent esta- 
blishment situated in the other Contracting 
State; 

(b) To the same allocation of income 
between a resident of one of the Contracting, 

- States and any related person, provided for in 
Article; or 
(c) To the same determination of the source 
ofparpicular items of income. 
(3) The competent authorities of the Con- 
tracting States may c0n1municate With each 
other directly for the purpose of reaching an 
agreement in the sense of the preceding para- 
graphs. When it seems advisable for the 
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purpose of reaching agreement, the compe— 
tent authorities may meet together for an 
oral exchange of opinions. 
(4) In the event that the competent authori- 
ties reach such an agreement, taxes shall be 
imposed on such income, and refund or 
credit of taxes shall be allowed, by the Con- 
tracting States in accordance with such 
agreement. 

SEC. 3. GENERAL CONDITIONS UNDER 
WHICH PROCEDURE IS APPLICABLE 

.01 The procedures described in sections 3 
through 9 of this Revenue Procedure shall 
apply Where it is shown that either the Unit— 
ed States or the treaty country, in applying 
its own internal rulgs, has made (or proposes 
to make) an adjustment in income taxes on 
the basis of an allocation of income or 
deductions with respect to transactions be— 
twéen a United States taxpayer and a person 
related to the United States taxpayer. 
.02. The provisions of the income tax 
treaties, an example of which is quoted in 
section 2.02I, express mutual recognition of 
the principle of allocation of income and 
deductions among related persons when 
their dealings have not been at arm’s length 
and the right of each Contracting State to 
continue to propose and make allocations in 
accordance with its domestic law. Thus, 
Where appropriate, allocations of income and 
deductions will, for Federal income tax 
purposes, be made by revenue agents in 
conformity with section 482 of the Internal 
Revenue Code and the regulations there- 
under. However, Where a case in which an 
allocation has been proposed or made by the 
United States or by the treaty country, is 

accepted by the competent authority of the 
United States for discussion with the com— 
petent authority of the treaty country, the 
United States competent authority will seek 
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to arrive at an agreement with the treaty 
country on an allocation of income which is 
acceptable to the United States, the treaty 
country and the taxpayers. In seeking to 
arrive at such an agreement the United 
States competent authority will adhere to the 
standard of arm’s length dealing (referred to 
in the United States regulations under sec- 
tion 482) and the equivalent standard of 
arrangements or conditions which would 
have been made between independent per- 
sons (referred to in a number of treaties). He 
will also take into account all of the facts and 
circumstances and the purpose of the treaty 
to avoid double taxation by agreements on 
the allocation of income. 

SEC. 4.. PROCEDURES TO‘ BE FOLLOWED 
WHERE TREATY COUNTRY PROPOSES 
ALLOCATIONS 

.01 If a United States taxpayer desires com- 
petent authority action in a case Where a 
treaty country proposes adjustments in the 
treatment of income or deductions of the 
related person resulting fiom arrangements 
or transactions between the United States 
taxpayer and such related person and modi- 
fication of the United States taxpayer’s tax 
liability for the taxable year or years involved 
is not prevented by the operation, apart fiom 
the treaty, of any law or rule of law, the 
United States taxpayer should file a written 
request for competent authority considera— 
tion With the Assistant Commissioner (Com- 
pliance), Internal Revenue Service, P. O. 
Box 7799, Washington, D. C. 20044. 
.02 In order to assure consideration While the 
facts are 'more easily obtainable, to assure 
adequate time for the competent authorities 
to consult and attempt to arrive at an agree- 
ment .prior to the imposition of any procedu— 
ral barrier under foreign law, and to avoid 
inordinate delay in the final determination 
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of tax liability, the United States taxpayer 
should file his request as soon as the position 
’of the treaty country on the adjustments has 
been sufficiently developed to permit com— 
petent authority consideration, Whether or 
not the adjustments have been formally 
proposed by the treaty country. In any event, 
the written request for competent authority 
consideration should ordinarily be filed not 
later than 90 days after the adjustments by 
the treaty country are first formally proposed 
and communicated to the related person. 
.03 The written request for competent 
authority consideration shall contain a state- 
ment by the United States taxpayer that he 
is requesting competent authority considera— 
tion and shall indicate the income tax treaty 
under which the request is being made. In 
addition to the written request for compe- 
tent authority consideration, the United 
States taxpayer simultaneously should file on 
Form 843 a claim for credit or refund of any 
overpaymgent of tax that may be attributablc 
to the proposed allocation in accordance With 
the regulations under section 6402,. The filing 
of a timely Form 843 under this Revenue 
Procedure permits only the making of such 
credit or refund as may be provided by the 
mutual, agreement reached by the United 
States competent authority with the treaty 
country or as the United States competent 
authority may otherwise determine to be 
warranted. The United States taxpayer shall 
indicate on the Form 843 that a request for 
competent authority consideration is being 
filed pursuant to this Revenue Procedure. 
The United States taxpayer shall attach a 
copy of the claim for credit or refund to the 
written request for competent authority 
consideration being filed with the Assistant 
Commissioner (Compliance) and shall indi- 
cate Where the claim for credit or refund is 
being filed. 
,04. The Form 843 to be filed pursuant to 
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paragraph .03 of this section, inaddition to the 
information otherwise required, shall include: 
(a) the income tax treaty and the particular 
provisions under which the request is being 
made, 
(b) a statement Whether the Federal income 
tax returns of the United States taxpayer for 
the years in question were audited, 'or are in 
the process of being audited, 
(c) the "namé, address, and-taxpayer identi— 
fication number (Social Security number) or 
employer identification number (if any) of 
the related person, 
((1) the ofice With which the related person 
filed Federal income tax returns any) for 
the years in question, 
(6) a statement as to Whether the Federal in- 
come tax returns (if any) of the related per- 
son for the years in question were audited, or 
are in the process of being audited, 
(f) a description of the control and business 
relationship between the United States tax— 
payer and the related person, 
(g) a statement of the status of the tax 
liability of the related person in the treaty 
country for the year or years for which the 
adjustment is‘ proposed, including Whether 
or not the competent authority of the treaty 
coufitry has been asked to take action under 
the mutual agreement procedure article and 
his response thereto, 
(11) a description of the transactions involved 
in the issues raised by fhe treaty country, the 
position taken "by the treaty country, in- 
cluding copies of any official correspondence 
from the treaty country describing the issues 
and its position, and the United States tax- 
payer’s position on those issues, including 
copies’ of any brief, protests, etc., submitted 
by the United States taxpayer or the related 
person in response to the action proposed by 
the treaty country (English translations being 
required of any of the above documents that 
are in a foreign language), 
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(i) copies of pertinent foreign income tax 
returns (with English translations), schedules 
(in dollars) showing changes propmed under 
the allocation by the treaty country, and 
computation of the resulting foreign tax 
adjustment, 
(j) the amount of any correlative adjustment 
which would have to be made to the income 
of the United States taxpayer if the United 
States competent authority were to accede to 
the position of the treaty country, and 
(k) any other material the United States 
taxpayer desires to submit. 
.05 In a case Where a treaty country is con— 
sidering adjustments described in paragraph 
.01 of this section, but the position of the 
treaty country has not been sufficiently 
developed to permit competent authority 
consideration and the statutory period for 
filing by the United States taxpayer of a 
claim for credit or refund of any tax for the 
taxable year in which the correlative adjust— 
ment may be made is about to expire, the 
United States taxpayer should, to protect 
himself, file a claim for credit or refund on 
Form 843 including, to the extent available, 
the information required by pairagmph .04 
of this section. The United States taxpayer 
shall indicate on the Form 843 that the claim 
is being filed under the circumstances 
described in section 4.05 of this Revenue 
Procedure. A copy of the claim fér credit or 
refund shall be transmitted by the United; 
States taxpayer to the Assistant Commis— 
sioner (Compliance). The claim for credit or 
refund will be held by the Internal Revenue 
Service pending the filing ofa written request 
for competent authority consideration in 
accordance with paragraph .01 of 

‘ 

this sec— 

tion. However, the United States taxpayer 
must keep the competent authority of the 
United States informed as to the proceedings 
of the treaty country and the adjustments 
being considered by filing send—annually a 

2.18 

statement with the Assistant Commissioner 
(Compliance), signed by a person having 
authority‘to sign the United States taxpayer’s 
Federal income tax returns, that the treaty 
country is still considering adjustments in the 
treatment of income and deductions of the 
related person. The statement shall include 
the information required by paragraph .04 
of this section not previously submitted and 
any necessary modification of previously 
submitted information. Failure by the 
United States taxpayer to file the required 
statement Within 9 months of the filing of 
the Form 843 or the last filed required state— 
ment, as the case may be, will be grounds 
for denying competent authority considera— 
tion. If the United States taxpayer should 
decide not to file a request for competent 
authority consideration he should so advise 
the Assistant Commissioner (Compliance). 
.06 The filing of a timely Form 843 under 
this Revenue Procedure permits only the 
making of such credit or refund as may be 
provided by the mutual agreement reached 
by the United States Competent authority 
with the treaty country or as .the United 
States competent authority may otherwise 
determine ‘to be warranted. However, 
nothing in this Revenue Procedure shall be 
considered to grant a United States taxpayer 
any right to invoke section 482 ifi his favor 
or to compel the Internal Revenue Service 
to make an allocation of income or deduc- 
tions or grant a refund or credit of tax. The 
decision of the United States competent 
authority as to the amount, if any, of a 
refund or credit of tax to be allowed under 
the mutual agreement procedure shall be 
final and shall not be subject to judicial 
review. 
.07 Where a treaty country proposes adjust~ 
ments described in paragraph .01 of this 
section and the United States taxpayer re- 
quests competent authority consideration or 
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assistance pursuant to this section but the 
United States taxpayer’s case has been closed 
after examination in an ofiice of a district 
director, the Internal RevenUC Service will 
not reopen the case to maké an adjustment 
unfavorable to the Unitcd'States taxpayeg 
except under the circumstances, describcc‘l in 
,the rules governing reopehingof cases closed 
after examination in an office of a= district 
director presently published in Revenug 
Procedure 68—28, C. B. 1968-2, 912. 
‘08 Where a treaty country proposes adjust— 
ments described in paragraph .oI of this sec-‘ 
tion and modification of, the United States 
taxpayer’s tax liability for the taxable year 
or years involved is, apart from the treaty, 
prevented by the Operation of any law or 
rule of law, but the United States taxpayer 
nevertheless desires the intercession of the 
United States competent anthority, he should 
file a wxitté'n, request for competent authority 
considerationror assistancc with the Assistant 
Commissioner (Compliance) containing the 
information listed in paragraph .04 of this 
section, to the extent available and' applicable, 
and, reasons warranting intercession by the 
United Statesrcompetent aud10rity..S_ee para+ 
graph. .02 of this- section on the time for 
filing. In such a case, the United States com- 
petent authority, if he agrees to accept the 
case, will limit his intervention to assistance, 
which entails consulting With the compe— 
tent authority of the treaty Country on the 
adjustments proposed by the treaty country, 
unless the treaty permits ccrwise and the 
taxpayer has shown due dfligence. 

SEC; PROCEDURES TO BE FOLLOWED 
WHERE THE INTERNAL REVENUE SERVICE 
PROPOSE‘S ALLOCATIONS 

.01 If a United States taxpayer desires com— 
petent authority action in a case Where the 
Internal Revenue Service has made (0r 
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proposes to make) allocation of income 
and‘ deductions 'betWeen a United States tax? 
payer and a related person subject to the 
jurisdiction of a treaty country, the United 
States taxpayer should file a written request 
for? Competent authority consideration; 
.02, The written request for competent 
authority consideration should be submitted' 
at such time 'as the case is sufficiently de— 
veloped for competent authority considera- 
tion and the, United: 'States. taxpayer reason: 
ably feels that satisfactory settlement is not 
possible without competent authority action. 
If thé case needs further development the ‘ 

competent authority will forward the case to 
the distriCt director for attention. Since a 
request for competent authority consideraa 
tion contemplates detailed consideration of 
the facts and possible negotiation and settle,- 
ment in the particular case, agreement be— 
tween the competent authorities wfll ordiy 
narfly 'be more easily effected and the case 
more likely to be accepted for competent 
authority action Where the request is sub-:- 

mitted While the case is tinder administrative 
. control, 
.03 The United ‘States‘ taxpayer shall file his 
Written request for competent authority, 
consideration with the appropriate office of 
the Internal Rcvcnue-Service (district direc- 
tor, regional appellate division, or regional 
cqunsel) which his Case is pending and 
shall forwards. copy to thc Assistant Com- 
missioner (Camph‘ance), Internal Revenue 
Service,,P;Q; BOX 7799, Washington, D. C. 
20044. Where a case contesting the tax 
liability of the United States taxpayer for the 
taxable year or years involved is pending in 

court other than the United States Tax 
Court, the written request for competent 
authority consideration éhall be filed with 
the Chief Counsel, Attention: Associate 
Chief Counsel (Litigation); Internal Revenue 
Service, Washington, D. C. 20224, and a 
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copy shall be forwarded to the Assistant 
Commissioner (Compliance), Internal Re- 
venue Service, P. O. 7799, Washington, 
D. C. 20044. ' 

.04 The Internal Revenue Service oflice 
receiving the written request for competent 
authority consideration Will forward the 
request and pertinent files to the Assistant 
Commissioner (Compliance) With appro- 
priate comments and recommendations, 
including Whether the case should be accept- 
ed for competent authority consideration. 
.05 In any case not pending in a court, and 
except Where necessary to prevent prejudice 
to the Government’s interests, the Internal 
Revenue Service will otherwise postpone 
its processing of issues under consideration 
by the competent authority pursuant to this 
Revenue Procedure. However, the filing of 
a written request for competent authority 
consideration does not relieve the taxpayer 
from taking any action Which may become 
necessary with respect to the processing of 
his case. 
.06 A request for competent authority 
consideration submitted during the pendency 
of litigation contesting the taxpayer’s tax 
liability for the taxabléyear or years involved 
in the request will not be accepted by the 
competent authority except with the consent 
ofthe Chief Counsel. Where the litigation 
is pending in the United States Tax Court, 
the Chief Counsel Will in appropriate cases 
ask the court to delay the trial of the case 
pending competent éuthorityaction. Where 
the litigation is pending in any other court, 
the Chief Counsel Will consult with the 
Department of Justic'e as to the action to be 
taken on the taxpayer’s request. The final 
decision on Whether to delay the processing 
of a case rests with the court. However, the 
filing of a written request for competent 
authority consideration does not relieve the 
taxpayer from taking any action which may 
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become necessary with respect to any litiga- 
tion. 

.07 The written request for competent 
authority consideration or assistance required 
to be filed under this section shall be signed 
by a person having the authority to sign the 
United States taxpayer’s Federal income tax 
returns, and shall include: 
(a) the income tax treaty and the particular 
provisions under which the request is being 
made, 
(b) the name, address, and taxpayer identifi- 
cation number (Social Security number) or 
employer identification number of the 
United States taxpayer and the taxable year 
or years to which the request rel‘Ates. 
(c) the location of the district director’s 
office which has made or proposes to make 
adjustments, 
(d) the name, address, and taxpayer identi— 
fication number (Social Security number) or 
employer identification number (if any) of 
the reIated person concerned in the adjust— 
ment,

1 

(e) a description of the control and business 
relationship between the United States 
taxpayer and the related person, 
(f) a'statement of the status of the tax liability 
of the related person in the treaty country 
for the year or years for which the adjust— 
ment is proposed, 
(g) a description of the issues involved, 
(h) a statement describing the action by the 
related person to induce the treaty country 
to make an appropriate correlative adjust- 
ment, including Whether or not the compe— 
tent authority of the treaty country has been 
asked to take action under the mutual agree- 
ment procedure article and his response 
thereto, 
(i) Where the treaty country has taken any 
position with regard to the issues involved, 
full information with respect thereto, in- 
cluding copies of any official correspondence 
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:om the treaty. country, the related entity’s 
osition on the issues, briefs, protests, and 
my other pertinent data (English translations 
re required of any of the above documents 
lat are in a foreign language), 
) a statement describingxthe effect of the 
djustment on the tax liability of the related 
erson if the treaty country were to accept 
16 adjustment, 
I), a statement describing the‘ extent (and 
mounts of allocation) that the United States 
Dipayer is~wi11ifig to agree to be bound by 
my agreement reached by the competent 
uthoriities of the United States and the 
realty country and stating that he is Willing 
) enter- into a closing agreement under 560- .- 

.orr 712.1 of the Code (mdvappropriatezstipu— 
ltiOIl) consistent with such conditions, 
) any other material which the United 
ta'tes taxpayer Wishes to submit- . 

my statement submitted by the taxpayer ' 

ursuant to subparagraph of this para— . 

raph' as to the competent authority agree—. 
lent to which he is Willing to be bound shall 
0t. be considered to be evidence of 'the . 

roper amoupt of thé: allocation. 
8 A written reguest for competent au— 
ority consideration With respect to closed 
ses, in which modification of the United 
ates taxpayer’s tax liability for the taxable 
at or years involved is not prevented by the 
eration, apart from the treaty, of any 'law 

~~ 

~~~

~ 

~~ 

~~ 

~~~ 

~~

~ 

~~~ 

~~~ 

~~ 

iate district dircCtor who initially had 
risdietion of the taxpayer’s case. The 
nited States taxpayer at the .same time shall 

ssistant Commissioner (Compliance) ,. Inter; 
Revenue Service, P. O. Box 7799, 

ashingtbn, D. C. 20044. Where the Inter— 

fund of taxes (Whether or not the claim 

I of this section) and the United States. tax+ 

etin‘Vol‘. XXV, June/juin no: 6, I97): 

rule of law, shall be filed with the appro-~ 

rward a copy of the written request to the k 

Revenue Service has‘ rejected .a claim for , 

.olved adjustments described in paragraph ‘ 

DO’C'UMEN'I‘S‘ 

payer desires competent authority consixieraa 
tion but has: not yet instituted suit in the 
United States district court or the United 
States. Court of Claims, the United States 
taxpayer should consider securing such eX—. 
tension of-the 2—year period oflimitationsfor ' 

bringing suit 'as may. be agreed upon in a 
properly executed Form 907. See section-‘ 
6 5 32(a) (2.) of the Internal Revenue Code and 

_ 

regulations section 301.653-2-.I(b).- An exten— 
sion of the period of limitations for bringing 
suit for refund in an appropriate case can 
afford suflicient.tirne for competent authori- 
ty consideration and possible agreement and. 
settlement of the case Without litigation. 
.09 Where modification of the United 
States taxpayer’s tax liability for the taxable

' 

year or years involved is, apart from the ' 

treaty, prevented by operation of any law or 
rule of law, but the United States taxpayer 
nevertheless desires the intercession of the 
United States competent authority, he should ‘ 

file a written request for competent authority 
consideration‘or assistance with the Assistant 
Commissioner (Compliance) containing the 
information listed in paragraph .07 of this-2 
section to the extent available and applicable. 

. and- the reasons warranting intercession by 
the United States cornpetent authority. In ‘ 

such. a case, the United States competent 
authority, if he agrees to accept thepase, will 

. ordinarily limit his intervention to assistance, 
Which entails, consulting with the competent 
authority of the treaty- country 'in an effort to 

, secure an appropriate correlative adjustment. ' 

SEC. 6. NOTIFICATION TO RELATED 
ENTITY. 

In any case covered by- section 4 or 5 ofthis 
Revenue-Procedure, .the United States tax-‘ 
payer should advise his related person to take 
such timely protective action as may be 
necessary With foreign taxing authorities, in— ’ 
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eluding the staying of the expiration of the 
period 9f limitations on the making of a 
refund or other tax adjustment, complying 
With any applicable procedures of the treaty 
country for invoking competent authority 
consideration, and attempting to resist an 
adjustment or obtain an appropriate corre1a+ 
ti_ve adjpstment. 

SEC. 7. CASES INITIATED BY FOREIGN 
COMPETBNT AUTHORITY 

Where a case is referred to the United States 
competent authority by the competent 
authority of a treaty country, the United 
States competent authority Will request that 
the United States taxpayer follow the proce- 
dures outlined in this Revenue Procedure to 
the extent appropriate. 

SEC. 8. REVENUE PROCEDURE 65-17 

Revenue Procedure 65—17, C. B. I965—I, 833, 
and Amendment I, C. B. 1966-2, IZII, as 
amplified, Revenue Procedure 65—31, C. B. 
1965—2 1024, provides that the United States 
taxpayer must file a request for the treat- 
ment provided by‘the Revenue Procedure in 
writing with the district director before clos— 
ing action is taken on the section 482 issue. 
Section 4.03 of Revenue Procedure,65—3I 
lists the actions which will constitute closing 
action on the section 482 issue and foreclose 
availability of Revenue Procedure 65-17. 
Accordingly, if a United States taxpayer 
desires competent authority action and the 
benefit§ provided by Revenue Procedure 
65—17, he must file his request under Reve- 
nue Procedure 6 5-17 before entering into any 
closing agreement or before any other clos- 
ing action as defined in section 4.03 of 
Revenue Procedure 65-31 is taken on the 
section 482 issue. 
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SEC. 9. ACTION BY COMPETENT 
AUTHORITY 

.01 The United States taxpayer Will be 
notified Whether the competent authority 
considers his case suitable for Consideration or 
assistance. If the request for competent 
authority consideration or assistance is ac- 

cepted, the cooperation of the United States 
taxpayer is essential in any consultation or 
negotiation with the competent authority of 
the treaty country. Accordingly, the United 
States taxpayer shall supply to the United 
States competent authority any additional 
information that is necessary. Whether the 
United States taxpayer will be asked to ex- 
ecute a consent extending the period of lim- 
itations on assessment of tax for the taxable 
year or years concerned will depend on the 
circumstances of each case. Failure to co- 
operate with the United States competent 
authority, or supply the material, or take 
the actions required by this Revenue Proce- 
dure, Will be grounds for rejection of further 
competent authority consideration or assist— 
ance. 
.02 If the competent authority determines at 
any time that a case is unsuitable for con- 
sideration or assistance, the United States 
taxpayer may submit a request to the Com- 
missioner of Internal Revenue for a review 
of the declination by a panel designated by 
the Commissioner. The decision of the 
review panel will be final. 
.03‘ The United States competent authority 
will notify the United States taxpayer in 
writing of the decision reached. If the com— 
petent authorities arrive at an agreement (or 
partial agreement), the Unitea States com- 
petent authority will notify the United States 
taxpayer of the terms of the agreement (or 
partial agreement). Where appropriate, in 
any case covered by section 4. or section 5 of 
this Revenue Procedure,.a closing agreement 
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reflecting the terms of the agreement Will be 
sent to the taxpayer fOr signature. The tax- 
payer will return the copies of the closing 
agreement, executed by the persons and 
accompanied by any documents required ‘by 
sections 6.07 and 6.17 of Revenue Procedure 
68-16, C. B. 1968-1, 770 to the competent 
authority for processing in accordance With 
established propedures, including the report, 
if necessary,- to. the Joint Committee .on 
Internal Revenue Taxation required under 
section 6405 of‘t‘he Internal Revenue Code. 
.04: Ifrelief acceptable to. the taxpayer is not 
provided by mutual agreement or otherwise, 
or [if the competent authority of the United 

Bulletin Vol; ‘xxvz, Jm1‘e/jujn no; ‘6, 1971 

DOCUMENTS 

States rejects the request for competent 
' 

authority consideration in a case in which the 
Internal Revenue Service proposes to make 
or has made an allocation under section 482., 
the taxpayer may pursue the section 482 
allocation through otherwise available Chan- 
nels of administrative review and in the 
courts. 

SEC. IO. EFFECTIVE DAT-E 

This Revenue Precedure sha'lL be applicable 
with respect to requests .for' competent 
authority consideration or assistance made 
on or after June 26; 1970. 
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FRA’NCEI F? 

Lé’Pr‘éSjet" de.’pai‘emeht mens‘uel'd’e' l’i'mpét 'sur le 'itevenu 

Néfe d’in‘formation' du.MiniStére' de l’EC‘onomie ct des‘Finances'du '2 5 mars 1971. ' 

U11 projet dc loi sera prochainement déposé- : 

sur le Bureau de l’Assemblée Nationale qui 
tend £1 instituer un nquweaurmo'de-de recoueu- 
Vrémen't de l’impét qui se définit essentiellc— 
mentxpag’; son. taractérerficultatifiitét apar: un= 
systéme,:de wersementssmensuely eEectués para-r 

, préléuement: *automutiquean .u 
Une Note publiée panle‘MihisténesdesiEinane 
ces décrit 16$ principes essentiels du nouveau 
systéme de paiement dont l’application est 
envisagée, pour déux de’partements, 2‘2. compter 
du Ier j'anvier 1972. 

I. — Un mode de paiement restant facultatif 
Le npuveau systéme de paiement mensuel ne 
scra pas Obligatoire. Ayant pour but d’insti— 
tuer une procédure dc réglement dc l’impét 
plus conforms aux voeux des cOntribuables 
ct mieux adaptée au rythme de perception de 
leurs revenus, le Projet dc Loi laisse aux 
'contribuables le choix entre le re’gime actual ét 
le paiement mensuel. 
Les contribuablcs qui le souhaitent pourront, 
comine par 16 passé, acquitte‘r leur impét: 
— en deux acomptes (ou «tiers provisionnels», 

égaux Chacun au tiers dc l’impét réclamé 
l’année précéde'nte), avant 16 I 5 févriér et le 
15 mai, 

_— ct un solde payable aprés réception d’un 
«aivertissement», £1 une date variable, en 
général £1 partir du I 5 septembre. 

Le choix d'evra s’exercer année par année: Ics 
contribuables pourront donc modifier £1 

leur convenance l'e mode de paicment dc 
l’impét sur le revcnu dont ils sont redevables. 
Une grand: s'ouplesse est: donc prévue clans 
l’application du‘nouveau mode de paiement. 
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2. .—. Des-uersements-.-mensuels‘téguliefs ~ 

Lamensualisationzduzpaiement pcrmettraaux.‘ ~. 

contribuablesiqu'i1 1a scuhaiteront d‘e ‘répaztir :‘1 

leurr achargezfiscalezxsur » les douzer ‘ moisu dc? :5 
l’annéez 71c :paiement dealz’impétv :sera: ailisiI. n 

mieuxz :adapté tau ,rythme: d6“ perception“. de ‘ .. 
leurs. revenus;. ‘- 

L’impét i sera acquittér,’ :en -principe;,--comme: v: 
suit: 
— dc janvier :31 octobre, en dix versements 

égaux chacun au dixiéme de l’impét payé 
par Chaque contribuable sur les revenus de 
la derm'ére année imposée, 

— 1e solde éventuel sera réglé en deux verse— 
ments égaux, en novembrc ct dé‘cembre. 

Ainsi, dc janvier é. octobre 1972, les contribu—' 
ables pourront acquitter chaque mois le 
dixiéme dc I’impét qui leur a été réclamé en 
19‘71 (pour ‘Ieurs revenus dc I970, déclarés 
début 1971)..En novembre ct décembre 1972, 
ils acquitteront le solde de l’impét réclamé en 
I972, pour lcs revenus de l’année 1971. 

3, —* Un impfit prélevé automatiquement 
Le projet prévoit que les paiements seront 
effectués par prélévement automatique sur le 
compte postal »ou bancaire ou encore sur le 
livret de caisse d’épargne du contribuable, 
sans aucune intervention de sa part. 
Cette formule s’inspire de celle qui est 
proposée par 168 Services de l’E.D.F. et des 
P.T.T. pour 16 paiement des quittances 
d’électricité et de gaz ‘ou de téléphone. Elle 
ale mérite dc dispenser les contribuables des 
opérations matérielles du versement dc 
l’impét; dans le meme temps elle permet une 
automatisation plus compléte des travaux dc 
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perception incombant aux services du Tré- 
501:, 

4 — Une application progressivé de la‘k’forme 
La réforme envisagée nécessite la mise en 

‘placé- dc moyens importants aussi xbien, au 
'. niveau des prganismes financiers concernés 
1 (banques;chéques.:postaux,.:caissesd§épa13gne, 

' - etc...) Ique'dess'ervi‘ces administratifk‘. II 'a‘donc 
" "été‘ p'révu une‘ misc en'oeuvre' échelonnée. 
‘ C’est pourquoi,.‘s’i1;es_t approuvé par l‘e-Parlc— 
ment, le nouveau s'ystéme s¢ra ofiér't .aux r» 

contribuables des-départements:zde Paris eta: du 
Nord, 2‘1 compter du 1erjanm'er 1972. 

. II; s’gppliquérait donc,.p01ir 1a premié‘fe fois, 
1‘1 ul’impét dd en.1972 pour. les Irevenus> de 
I’année 1971. 

’ 
' Pratiquement, Gette premi‘ére é’tape concerne- 
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rait environ les 1.200.000 contribuables dc 
" 'Paris et du Nord qui sont aCtuellement 

astreints au paiement dc tiers provisionnels 
(sur 1.400.000 environ assujettis :‘i'zl’inipétcsur 
le revenu). 

“ En définitive, le paiement mensuel déi Pim— 
p6t sur Ie revenu ne sera .pas. poui: J’Etat‘un 

‘enoyen'szder-vrecouvrer. Aplus: ‘rapidementnles 
“:‘r'ifmpéts; =Sjon' car'iaetére'-rfacultatif 'en- *est- la 

preuve. 
L’objeétif poursuivi par I'efs Pouvoifsl’iiblics 
xestc:mniquementld’rofi‘rire aux, cohtribuables, 
s’fls-le'souhaitefit, 1a 'possibifité: 
— de se décharger des opérations-maté'rielles 

de paiement de‘2-1’vimp6t; 
— d’éviter des é=coupsde trésorerie' en étalant 

dans le temps la‘ charge dc letir impét. 
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ed by Verlag Dr. Otto Schmidt 'KG,- Kéln, 1971. 
.499 PP-
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-Annual tax consultants yearbook 1970/71’ con- 
taining contributibns by various speakers at the 

~ twenty—second Congress convenmii by the 
German tax consultants in Novembex; 1970 at 
‘Cologne.. The subjects of .r the contributions 
published herein are such as: 
, Steuefreform;by Haller 
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schaft by H‘.O. Wesemann 
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licnunternehinen by. C. Bb'ttcher 
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dangch by R. Fasold 
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REFORM IN ELEVEN COUNTRIES; by C. de 
Ho‘gvht’on’. Publishedvby George Allen 86 Unwin 
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Fiscal Documentation no. B. 5594. 

VARIETIES 01= MONETARY EXPERIENCE, by 
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InstitutevofPubli'c, Administration, 57-6I Lands- 

. downe Rd. Dublin 4,1971; 58 pp. 
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LATIN AMERICA 
'TRANSFORMACION Y DESA’RROILO, La-‘gran 
fares, de ‘América ‘Latina'; By R. Prebi-sch. 
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A comprehensive report on the development of 
Latin America in the past and outlook for the 
future. Emphasis is on economic development, 
commerce, and international cooperation. 
Library International Bureau of 
Fiscal Documentation no. B. I 5066. 

LIECHTENSTEIN 
DIE BESTBUERUNG DER KAPITALGESELL— 
SCHAFTEN IM FU'RSTENTUM LIECHTENSTEIN 
by W.F. Fgger. Published ‘by Vaduz, Schaan, 
1970. 148 pp. 
This book is the only available complete treat— 
ment of the taxation of corporations in Liechten- 
stein. The author presents the special features of 
the tax law of Liechtenstein and. the underlying 
principle of the Liechtenstein tax system: tax 
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Fiscal Documentation no. B. 5549. 

LUXEMBOURG 
APERgU GENERAL SUR, LA FISCALITE DES' 
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INDUSTRIAL DEVELOPMENT IN MALAWI. A 
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Ministry of Trade and Industry, Delamere Hou- 
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Library International Bureau of 
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TRADE AND AID IN SOUTH-EAST ASIA, MA— 
LAYSIA AND SINGAPORE — Vol. I by Sumitro 
Dj ojohadikusumo. Published by Che- 
shire, 380 Bourke Street, Melbourne, Australia, 
1968. 311 pp. 
Detailed study on the economy of Malaysia and 
Singapore with a short survey of the income tax 
system prior to the introduction of the uniform 
Income Tax Act, 1967 (N o 47 of 1967) through- 
out Malaysia. Other volumes Wfll deal with other 
countries in South-East Asia. 
Library International Bureau of 
Fiscal Documentation xio. B. 5601 a. 

NETHERLANDS 
ADVIES INZAKE DE VENNOOTSCHAP MET 
BBPERKTE AANSPRAKELIJKI—IEID, published by 
Rand voor het Midden— en Kleinbedrijf, Stad- 
houderslaan 104, Den Haag, 1970, 35 pp. No. 3. 
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Fiscal Documentation no. B. 5567. 

PERSOONLIJKE VERPLICHTINGEN, by J.‘C.]. 
’ vanr Vught. Published by FED’s Fiscale Bro- 
Chures, 1970, Deventer. 61 pp. 
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'1970, published by Raad voor het Midden— en 
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FOR THE YEAR ENDED 30th JUNE 1970. 
Presented to Parliament of Rhodesia 1971. 
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SWITZERLAND 
.GUTACHIEN fiBER ST‘EUERRECHT-LICHE FRA- 
GB BEIM ZUSAMMENSCHLUSS VON UNTER— 
NBHM‘UNGEN. Published by Verlag Schulth'ess 
86 Co. AG. Zfirich, 1970. 257 pp. 
Private companies in Sv‘sdtzerlandauthogized this 
expert analysis for the purpose-of examining the 
tax consequences 'of mergers, which are becom— 
ing necessary for private companies in an in- 
creasing degree. Under the editorship of the 
Institute for Public Finance and Fmancg-Law of 
St. Gallgn‘ an expert commission has organized 
the report in a useful Way. A number of cases 
explain the problems of practice, By using special 
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US the commission prgsents a textbook, which 
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UNITED KINGDOM 
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Volume C of a loose-leaf publication, setting out 
the income tax, corporation tax; capital gains tax 
and related statutes. 
Library International Bureau of 
Fiscal Documentation no. B. 5597. 
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mann and G.S.A. Wheatcro'ft. Publishéd by 
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Fiscal Documentation no. B. 5610. 

IMPACT OF TAX CHANGES ON INCOME 
DISTRIBUTION, by CEV. Brow-n. Published by 
P.E.P., 12 Upper Belgrave Street, London SWI. 
Volume XXXVII, Broadsheet 525, 1971, 53 pp. 
Study on the effect of Conservative proposals for 
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distribution of income. 
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VOUS QUI ETES EXPERT FISCAL 

"LES CAHIERS FISCAUX EUROPEENS" 

Société d’édit'ion spécialisée dans la fiscalité comparée vient de publier: 

TABLEAUX 
FISCAUX EUROPEENS 

PAR PIERRE FONTANEAU 

Congu pour vous, présenté sous forme de tableau synoptique facile a con- 
sulter, cet ouvrage vousdonnera des informations précises sur la fiscalité des 
pays du Marché Commun. 

Tome 1 : l'impét sur le revenu vdes personnes physiques dans la C.E.E. 
170 tableaux (340 pages 27 x 21) 115 F. 

Tome 2: l'impét'sur le revenu des sociétés et l’impét sur le Capital dans les six 
pays de la C.E.E.

' 

150 tableaux (300 pages 27 x 21) 110 F. 

Tomes 1 et 2 ensemble, frais d'expédition inclus: 215F. 

10% de remise aux lecteurs du Bulletin de Documentation Fiscale Internationale 

Editeur: "Les Cahiers FiscauxEu‘ropéens"; 
1 5, rue du Louvre —- Paris 1 °'. 
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'1' * '1' * ARTICLES '16 '16 * '3' 

MITCHELL B. CARROLL*: 

MULTINATIONAL CORPORATIONS — EUROPEAN TAX 
TRIBULATIONS 

in Vienna, April 17—23, 1971. 

A glance over skyline of top effective tax 
rates in Europe shows the lowest efective 
rates in the country of the high Alps and the 
highest in the countries _ with extensive 
industrialized lowlands. Hence, the multina— 
tional- corporation with its seat in New York 
City and with operating subsidiaries in 
numerous European countries can hardly 
avoid surveying the areas where it has the 

: largest number of prospective customers and 
i estimating what its bill for taxes will be if it 
‘ 

selects one country rather; than another. All 
the countries have income taxes—but shaped 
in their own distinctive image and not the 
image of the U.S. income-tax. In many cases 
they have as Well property or for-tune taxes, 
turnover taxes or taxes on ‘addcd value, 
stamp takes on other levies. Most of them 
rely more on indirect taxes than on direct 
taxes on income or property. 
The tax planner of a US enterprise keeps in 
mind that as the stockholders of the corpora- 
tion are for? the most part U.S. citizens and 
that the corporation itself is American, sooner 
or later profits will be brought home and 
distributed in the United States. Inevitably, 
his, criterion will be now the effective foreign 
rates compare with the U.S. corporate top 
rate of 48%. If, after taking the credit for 
foreign taxes, against this tax, there will be 
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an excess over the U.S. rate he will look 
more carefully to see if the country has 
advantages which offset this additional Cost. 
If the U.S. corporation has numerous foreign 
subsidiaries—561116 in high tax countries and 
others with low rates, and if the overall 
limitation on the foreign tax credit is elected, 
the excesses of higher foreign taxes may be 
averaged against excesses of the U.S. rate 
over lower foreign rates. In other cases, the 
excesses of foreign rates over U.S. rates may 
disappear as the result of the carryback and 
carryover of such excesses. HoWever, in 
some cases such excesses will remain as 
burdens which may tend to discourage 
inVestments‘ in the particular country. 
The US rate is in excess ofthe effective rate of 
taxes imposed by law or treaty on profits and 
dividends in Belgium, Denmark, Grecte, 
Spain and Switzerland and apparently also in 
Germany and? Italy. Héwevér the effective 
rate of fdreign taxes rises above the U.S.-rate 
in the Netherlands when the dividend tax is 
added, in Ireland Where the effective rate is 
around 50%, and in France Where the 
company tax is 50%. The treaty rate of 5% 
on dividends paid by a French subsidiary to a 

V US parent would raise the rate to 52%%. 
* Of Counsel, Coudert Brothers, New York 
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MULTINATIONAL CO-RPORATIONSr- EU'ROEBAN TAX TRIBULAT‘IONS 

SITUATION WHERE THERE IS A SECOND- 
TIER SUBSIDIARY 

Up to this point we have considered; the 
U.S. corporation and 3 directly owned, or 
first—tier, foreign subsidiary. If the U.S. 
corporation creates a company, for eXample 
in a favorable canton in Switzerland, which 
in turn owns the shares in subsidiaries. in 
pther countries, the tax planner has to. 

:consider the provisions in Subpart F, IRC 
phat would tax to the controlling corpora- 
iion in the USA the dividends, interest, or 
other personal holding company income 
derived by the Swiss co’mpany from the 
second-tier subsidiaries unless .‘the income is 
passed on to the U.S. 'parent by the end of 
the subsidiary-’5 taxable year. The purpoée'is 
to force the remittance to the parent of 
dividends which are plus items in‘ the U.S. 
BalanCe of payments: The Treasury would 
discourage the holding back of earnings for 
purpoée‘s of ' reinvestment which would 
escape the normal application of the U.S. 
tax on dividends received.

‘ 

The taxes paid in the country- of a second- 
tier .subsidia‘ry‘on :the income which it 

distributes to- ‘ the Swiss subsidiary are 
governed in most cases- by tax treaties—Which 
are very similar to . the treaty between 
Switzerland and the U.S.A: They usually 
provide for a reduction in_ the rate to be 
Withheld from dividends, such as ‘to 5%, and 
eithér for exemption of interest paid by'a 
local debtér or' royalties. paid by au'lo'cal‘ 

licensee to the Swiss "company, or the 
reduction of the ‘rate'tb .a relatively nominal 
level; ' 

, . I , , 

Where the Swiss. company hasutorpay tax on 
the income receivcd- from the country of 
source, .the effective rate of taxes lbviéd a’t 

successive levels, may be more burdensome 
thari it would be if the US; parent company 
held'rthe shares in the various subsidiaries 

_ 24o 

directly, rather than through an intermediate 
company. In order to valuatel the burden it 
would be necessary to figure the tax costs in 
the particular case. 

' ‘ 

RECOURSE TO A MANAGEMENT 
SUBSIDIARY 

it is not unusual for a U. S‘. corpdréfioh with 
directly held subsidiaries all over Bufbpe t9 
orgafiize a sfiecial Delaware'dompany Which 
will establish offices in some Confir'enient c'it? 
like Brussels, Geneva or London to supervise 
the activities of the other companies. Its 

expenses may-be «covered by annual or ad 
hoc charges for its services. The tax admini- 
stfations are sométimes Willing to agreeon a 
nominal basis for ‘taXation and even maké 
alloWances for the personnel that spend 
much, :if not most, of the time outside the 
country. They seem to be satisfied with the 
yield of taxes on the reduced 'basis of 
compensation. of the cmployees attached to 
the local‘ supervisory oflice.- ‘

‘ 

In short, rat-her than‘having‘ 'oné or' more 
chains of Subsidiaries, even up to the third 
and fourth tierand the conseqfient successiVe 
ta’xes, {the U.S. :corpOration may ‘find ‘it 

simplerfor the time being-tot haVe only one 
stratum of first tier subsidiaries from. which 
it ~réc’eives dividends directly. 
However, this situation may be changed in 
the :EEC, if the members accept a directc 
which would alleviate the cumulation of 
taxes‘of' income earned by a subsidiary in one 
country, distributed by it to a mother com; 
panyina second country and then redistrib- 
uted‘ to shareholders—say in a third country“; 
e.g. the USA. The directive would have the 
second—tier subsidiary include the income in 
its‘company tax base, but would exempt; it 
from the second tier subsidiarfs dividend' 
tax, and from' the first tier. -su‘bsidiary’s 

Company tax.- However, the ‘ first f tier 
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Subsidiary would withhold its dividend taxi 
This tax might, be reduced by treaty, such as 
the reduction from 20% tOV‘I:§% in: the 
Belgo—USA treaty. Unfortfinately this, did 
reetive has.1'10t 35st been implemented by 
legislation in .the member countries. 

PRACTICAL ‘snT-UP’ FOR A ‘MULTINA— 
TIONAL CORPORATION’ 

,
. 

A U.S.‘corporation could be defined as a 
multinational corporation if it were establish—r 
ed in each of a number of countries through 
a branch or a local subsidiary with officers 
and employees who for the most part were 
nationals of the country. 
Ifthc American corpOration did not desire to 
subject itself to the jurisdiction of each 
country, and the possibility of being sued 
there, it could organize in the United States 
a subsidiary to register a permanent establish— 
ment in one European country or in each of 

‘ 

several countries, where it wants to do busi— 
, 
ness. ‘ 

‘, This would be advéntageous because it 

would Obviate completely subjection to 
complex Subpart F and Code regarding 
‘controlled foreign corpor‘ations’. Under the 

‘ 

tax treaties which the USA has concluded 
‘ 

With each of the European countries, except 
‘ Spain and Portugal, the permanent establish— 
ment is taxable on the net income it would 

: derive if it were an independent enterprise. 
Secondly, it would escape the network of 
legislative and treaty rates on dividencls, 
interest, and royalties. The problems of 
allocation could be limited to the parent and 
each branch. 
Thirdly, it would reduce to a minimum the 
number of cases Where the foreign effective 
rate exceeds the U.S. effective rate and 
therefore results in excesses of foreign taxes 
ovér allowable credits. Asshown above, these 

- excesses arise mostly in cases Where the 
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foreign country requires the subsidiary? to - 

withhold :a dividend: '-tax in addition to 
paying a tax on profits; Most of themdo not 
levy asubsttitu'tefor ‘a‘ dividend tax'(as'Fra11<fe‘ 
does) if the fbreign corporation-has in the 
country only a permanent es‘ta-bliéhme‘nt; 

This is the case for example in the United 
Kingdom, Netherlands, Luxembourg and 

I 

Italy. Germany has a national rate of 49% 
(plus a surcharge of 10%) on the net income 
of a local branch of a foreign corporation, as 
compared with the subs’idiary’s rate of 51% 
(plus a surcharge of 10%) on undistributed 
income as well as undistributed income used 
to pay the tax of I 5%- on distributed income. 
There is also a I 5% Withholding rate under 
the treaty with the U.S. 
Belgium applies 350/) on the net income of a 
branch as compared with 30% in the case of 
a subsidiary plus a 10% surcharge, subject to 
certain limitations to equalize the situation 
with that ofa subsidiary. 
France applies by law 50% on the profits of a 
subsidiary or branch, plus by treaty 5% on 
dividends from a subsidiary as contrasted 
with 15% on 2/ 3 of the profits of a branch. 
This makes an additional rate of 10%. 
(treaty, art. 13) - 

In a number of the European countries other 
than France, the corporation rate on income 
of a branch is lower than the U.S. rate of 
48%, c.g. United Kingdom 42. 5%, Nether- 
1and§ 46%, Belgium 38.5% (3 5% plus 10% 
surcharge), Luxembourg 40%. The dividend 
tax is not levied in these cases on remittance 
of branch profits to the head office abrOad. 
Hence in countries Where the corporation 
rate is by itself about as high as; or higher 
than, the U.S. rate (and would about offset or 
exceed the credit for foxeign taxes), it could 
be advantageous from a, tax viewpoint to 
register a branch of a U.S. éorporation. This 
is especially true Where the collection of a 
local dividend tax would result in an excess 
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of the foreign effective rate over the U.S; 
rate. On the other 'hand, if the tax on the 
subsidiary’s profit is, appreciably lower than 
the U.S. rate, then; if the subsidiary engages 
in transactions that are not classified under 
the U.S. code as base company transactions, 
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it may be advantageous to‘have ,thcvbenefit of 
deferral of liability to the U.S. tax on income 
that is not His'tribut'ed. 
Obviously, a tax planner for a. multinational 
corporation has many problems to Consider. 
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PROPOSALS FOR A VALUE-ADDED TAX IN IRELAND 
In July 1970, the Minister for Finance, 
announced that the Government had decided 
in principle to adopt the value-added tax 
system. The announcement followed the 
issuing in 1968 of a White Paper on value- 
added tax. That publication provided a 
general description of the system and ex- 
plained why the Council of the European 
Economic Community had decided in 
favour of its adoption by its member 
states. 

Specific proposals for a value-added tax 
systcm in Ireland were published in March 
1971. It is expected that a Bill embodying the 
proposals will be introduced in Parliament in 
a month or two, The Government intends, 
unless unforeseen difficulties arise, to intro- 
duce the new system on Ist January 1972. 

TURNOVER TAXES IN IRELAND 

Retail . 

The first retail tax was introduced on Ist 
November 1963. It was chargeable at a rate 
of zip/0 on the receipts from a Wide range of 
business activities. In the Autumn of 1970 
the rate was increased to 5% on tax-inclusive 
prices. The tax is broadly based‘on consumer 
expenditure With few exemptionm 

Wholesale \ 
In June 1966 a selective turnover tax at the 
Wholesale level was introduced.’ This was 
first applied at 5% on tax—inclusive prices, 
but the rate was subsequently raised to 10%. 
The tax applies to all goods Within-the scope 
of the retail turnover tax except food, drink, 
medicine, clothing, fuel, tobacco, petrol and 
oil. 

A higher rate of I 5% was introduced and 
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was later increased to 20%. This applies to 
sales of goods regarded as being of a less 
essential natLire including motor cars, 

radios, television sets and sports boats. 

Rates 
Because the present taxes are charged at taxi 
inclusive prices the effective rates are as 

follows:— 
5 % on tax—inclusi‘ve prices = 
5.26% on pre tax prices 

10 % on tax—inclusive prices = 
I 1.11%,on pre tax prices 
20 % on tax—inclusive prices = 
25 % on pre tax prices 
Registration 
Persons Who carry on taxable.aCtivities and 
whose mdnthly turnover exceeds ,1; 1,000 are 
obliged to register and to account for the 
tax on their receipts. A monthly limit of 
£150 applies .to those providing certain 
services, or selling goods which have not 
passed through taxable channels on their 

way to the retailer. 
Those Who are registered for the taxes may 
obtain their stock—in—trade and business 
equipment free of tax. ' 

THE ADDED-VALUE TAX PROPOSALS 

The main features of the proposed tax are:— 
(I) That it will apply at all stages of produc— 

tion and distribution down to and 
including the retail stage. 

* Mr. TJ. O’Higgins B.A., A.C.A., is acting as 
Honorary Advisor to the Institute of Chartered 
Accountants in Ireland on Value-Added Tax. 
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(2.) That it will have four rates including a 
zero rate. 

(3) That .it will cover a small number of 
services which are not chargeable under 

' existing "turnover taxes. - 

(4) That it‘ will be in substitution for th 
present turnover tixes. 

Application 
The main application of the tax will be on 
the delivery of goods in the course of 
business, unless specifically exempted. For 
this purpose deliveries would include:— 
(a) deliveries under ,hiré—purchase agree- 

ments. ' ‘ 

(b) the return to the owners of goods 
processed on their behalf by another 
person. ' 

(c) Withdrawals of goods from stock for 
private use. 

Special provisions apply to the delivery of 
immovable property." The extension of the 
tax to include services embraces all business 
activities which are not chargeable as a 
delivery of goods. ‘ 

Registration will be mandatory for all 
accountable persons subject to special at; 
rangements for farmers and small traders. 
The consideration 011 which the tax is 

chargeable will be the gross cost of the 
delivery of goods or ‘the‘ rendering of 
services. However, Where the consideration 
is reduced by a discount, the taxable base will 
be the net amount receivable. 
If the tax charged for a period exceeds the 
total payable, the excess will be repaid at 
once or .carried forward for offset in the 
next chargeable ‘peridd. 

Exemptions 
In conformity With the EEC Directives, the 
proposals indicate very‘few exemptions. 

2.44 

The main areas ofexcmption are:— 
(a) the delivery ofimmovable property with 

the exception ofz—f
1 

(I) the first sale of a building by the 
builder who constructs it, or of 
developed land by the developer. 

(2.) the sale of a business premises which 
qualified for tax credit when ac— 
quired. ' 

(b) the letting of property except:— 
(I) the letting ofmachinetjr and business 

installations 

(2) lettings ofa hotel or guesthouse. 
(3) the activities of car park operators. 

(c) services provided by the State or local 
authdrities, other than those activities 
which could be chargéablé at the zero 
rate.

' 

(d) a Whole range of services, including 
professional services. These include the 
services rendered by «solicitors, vbarristers, 
aCCountants and veterinary surgeons. 

Rates of Tax ' 

The proposals go on to outline in detail the 
application of the (Iii-Eaten}? rates; ' 

I. The zero rate Will extend only to certain 
areas which are not effectively liableto the 
present turnover taxes. They include the 
delivery of goods and the rendering of 
services abroad, activities associated with 
freight-handling in connection with the 
importation of goods. They also include 
engineering and road—construction work 
by local authorities. ' 

2; The higher rate of 30.26% Will'apply once 
‘ only, at importation or at the point of 
delivery within the State, by 'a manu— 
facturer ‘or assembler on a range of 
specified goods. Basically, the' goods 
covered by this rate, are the same as those 
covered at the high rate of Wholesale tax, 
at 20%, and by turnover tax, at 5%, at 
tax-inclusive prices. They include cars, 
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caravans, ships and radios; At‘ all subsea 
‘quent stages, a rate of 5.26% will apply, 
"but at thOSe stages credit will be restricted 
to the rate of 5.26%. 

3. The intermediate rate-of 16.37% will apply 
to those goods which have been liable to 
both tufnovér tax and Wholesale tax. The 

‘ rate 'is’sdésignéd t0 corrbspOnd as madly as 
possible to the‘ rate of 5% turnover tax 
and" 10% Wholesale tax now chargeable on 
tax-inclusive prices. 

4. The ‘louier rate of 5.26% will apply to a 
r range of goods. and services at present 
liable to-turnover tax at 5%. 

Certain services are included under this rate. 
In drafting the prepo‘sals the Revenue 
authorities have clearly applied the distinc- 
tion between ‘servicesinfluencing prices’ and 
‘ser‘ViCes not influencing prices-’. The services 
0f architects, engineers and quantity suf- 
veyors are subject to the tax. Also included 
are hiring ahd Servicing Of.g00ds; pers‘onal 
services such as l‘au‘nd’ries and cleaners, ad— 
vertising and the services p’rOvided by hotels. 

Payment
_ 

An accomtable person will be required to 
pay the tax due on his tranSactions'r'dUring‘the 
previous month by the 10th day (if each 
month."In calculating his liability he Will' 
deauct:

. 

(a) tax paid on geods and services with 
which he was i11v0ic¢dVduring that 
month. i

r 

(19‘) tax paid on goods imported during that 
“ month». '

v 

(c) tax chargeable" on self—deliverieé during- 
that month. ‘ '

r 

The invoice is the determining factor in 
regulating when» the tax becomes due and 
when it is credited. The deduction available 
foi: the tax included in the edst of goods and 
services invoiced is available Wheth‘cr'the 
purchase price has been paid or'not. 
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Records -
r 

The accountable “person mu'st keep- such 
mirfimum records as Will-Enable 'his tax 
liability to be 'Calculated and checked.- These 
Will be statutorily prescribed.» " 

Exports ~

‘ 

Exports will be chargeable afi‘ the zero rate. 
Thus, all prio’r taxes will-be refundable. 

Imports 
' ' 

_ 

.

' 

A11 'i’mports by’fiOndregistereclper'sons will be ' 

taxable at the point of ir'nporé. The imports 
by registered persons will not be liable but 
the full consideration for ‘subsequént 'd'e- 

liveries will be liable. ' '
' 

Partners-and Fishermen 
Farmers'who are not ifeg-is’terea must pay the 
tax ofltheir'pu’rcha‘ses.- 

' 

-' 
v

' 

Specialist farmers such: as those operating or'x 
aE commercial scale will be 'BrOugh’t‘qy 
‘into»the system. ' 

1‘
' 

Apart from the special Categories} [farmers 
may register voluntarily if they s'o 6pt. This 
option will ' have effect for a minimum- 
period of five years and CaIm‘Qt be 7rcvc'5k'éd 
before the end of that: period. The proposals 
mass that normally ‘it WOula‘ be of no 
advantage to a' farmer to register unless he 
incurred substantial capital Expenditure and 
wishes -t0‘- obtain relief for the tax paid omit. ' 

' Unregisfieredi farm'e‘is will be CompenSate& 
for the tax they have suffered on cei’ri' 
purchases! This will be effected by a per— 
centage addition to the selling price of their 
produce. And they will 'be ' compensated for 
any ’prior tax they .h‘aVC home. This 7pcfc’érit— 
a‘ge rate has yet 'to be agfec‘d‘.‘ : ‘ - 5 

The tax will not apply to ‘sél‘esibét‘We‘en none 
registerdcffafmers. ‘ ‘ 

-
? 

Similar proposals apply to fishermen. 
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Small Traders 
Before the proposals apply to small traders 
two turnover limits apply. If the trader’s 
monthly turnover does not exceed £ 1,000 he 
is not obliged to register unless 50% of his 
trading is in goods chargeable at 16.37%. If 
the trading in such goods is over 50% he 
must register if his turnover exceeds 7?, 500 
monthly. If the small trader is providing 

, services, for example as a shoe repairer he 
must register if his trading exceeds £150. 
Special forms of records must be kept by 
those traders obliged to register. 

Immovable Property 
The proposals envisage the application of the 
5.26% rate to building work. At present the 
turnover taxes do not apply to these areas 
but they are charged on many goods used in 
the building and construction industry. In 
order to mitigate the impact of the extension 
of the tax, it is proposed that the tax will be 

. 

applied to only 60% of the consideration for 
construction work, or for the delivery of 
immovable property. 
If the building is carried on for a registered 
perSon, he can obtain full relief for the tax 
included in the consideration. 
The proposals outline transitional arrange— 
ments to cover sales of property, which, after 
the introduction of the tax, had been the 
subject of a previous sale to a non—taxable 
person or which had been occupied pre- 
viously. 

Rents 
Subject to certain specified cases, letting of 
immovable property will be exempt. The 
landlord may elect to be accountable, but 
normally this option would not be exercised 
unless the tenant was an accountable person. 

Capital Assets 
The tax Will apply to the sales of all capital 

246 

assets by an- accountable person except: 
(a) the sale of goods on which he received no 

credit for the tax included in their pur- 
chase price.

' 

(b). the sale of plant used solely for exempt 
- purposes. 

(c) deliveries in the course of a transfer of a 
business from one accountable person to 
another. 

Transitional Measures 
The proposals outline certain transitional 
measures to cover stocks of goods at the 
changeover date. 

POSSIBLE RESULTS OF THE CHANGEOVER 

It is apparent that despite certain protests 
from sectional interests, the tax authorities 
are taking an optimistic View on the likely 
results of the changeover. 
In the financial year ended in March 197I, 
the total yield from the pfcscnt sales taxes 
amounted to approximately £65m. This 
was made up of £41m from the retail tax 
and £2 5m from the Wholesale taxes. 
The rates proposed on tax-exclusive prices 
Will correspond identically to the present 
tax-_inclusive rates. It is apparent that the 
yield from the proposed taxes should thus 
relate closely to the present yield. To the 
extent that capital expenditure, and also any 
other materials which may be consumed in 
manufacture or distribution are chargeable to 
the present turnover taxes, an element of 
double taxation exists. The amount of this 
duplication is calculated at £3. 5m, but it is 
estimated that this loss will be made good by 
the application of the 16.37% rate of value- 
added tax down to the retail stage, in respect 
of goods Where the existing charge is 11.11% 
at the Wholesale stage and 5.26% at the 
retail stage. ‘

- 

Although the proposals do not refer to the 
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resultant buOyancy on yield from the 
changeover, there is little doubt that there 
should be an appreciable increase in the yield 
by the reduction of tax evasion. Although 
the gains frOm this additional yield will be 
diminished in part by the increased cost of 
collection, there should. still be an‘ overall 
increase in the receipts by the Revenue 
without any extra tax being collected from 
the final consumer. 
As‘ far asflthe specific areas o‘fvthe tax are 
concerned, its application to certain farming 

, 
transactions is likely~to prove contentious, 
although its impact Will be more emotiOnal 
than financial. The representatives of other 
interests, such as the grocers, have also been 
vocal in thgiir criticism of the system. 
The Revenue authorities are now receiving 

‘j 

final submissions from interested pox-Sons and 

Bulletin Vol. xxv, July/juillet no. 7, 1971 

T.J. O’HIGGINS 

bodie$ on possible amendments to the 
preposals. However, it is likely that the Bill 
will closely resemble the present proposals. 
The transition to the value-added system is 
not.anticipated to cause much administrative 

V disruption. In fact, the changeover is expect- 
ed to be reasonably smooth. The present 
turnover and Wholesale taxes already provide 
the basic administrative infrastructure and 
collection machinery n6cessary’ for operating A 

the system. 
_ 

. 

' 

-

I 

So far, there- has not been much public 
debate on the proposed changes. This is due, 
in part, to the fact that little change in exist, 
ing systems is involved, and, in part, to the 
realisation that the introduction of the value- 
added system is a neceSsary step towards full 
mémbership to the European Economic 
Community. 
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‘. HID EYASU IWASA-KI: 

The International Bureau of Fiscdl Documentation is proud to publish the two reports on 
Japanese taxation which were submitted by Mr. Hideyasu Iwasaki, Secretary General of the 
Japan Tax Association, Tokyo. 

A SUMMARY OF THE. 1971 JAPANESE TAX REFORM‘ 
I‘. INCOME TAX REDUCTION 

(1) Increase ‘ofpersonal exemption, etc. ' 

a. Personal exemptions were. increased as 
follows, in order to reduce the income tax 
burden of-medium—' and smallvscale in- 
come carners. ‘

‘ 

From To 
Basic exemption 180,000 yen 190,000 yen 
Exemption for 

‘spouse 180,000 yen 190,000 yen 
Exemption for 

dependent 120,000 yen I 3 0,000 yen 
b. Increase of the employment income de- 

duction 
The fixed portion of the employment 
income deduction was increased from 
100,000 yen to 130,000 yen, in order to 

‘ reduce the income tax burden ofemploy— 
ment income earners. 

c. Increase of other personal exemptions 
Accompanied With such increases, other 
personal exemptions were increased as 

follows: 
Exemptions for a physically handicapped 
person, an :1n person, a Widow or work— 
ing student were respectively increased 
from 100,000 yen to IIo,ooo yen; and 
exemption ‘for a heavily handicapped 
person was increased from 140,000 yen to 
I 50,000 yen; and exemption for the first 
dependent of a taxpayer who has no 
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' spouse was increased from I30,ooo yen to‘ 
1405000 yen. 

d. Deduction for a family employee'of sole 
proprietor who does not file a blue return 
was increased from I50,ooo yen ‘to' 

170,000 yen. ' ‘ 
' " 

(2) Creation of reserve for special expenses of a 
sole proprietor filing a blue return 

This reserve was created for special expenses 
ofa blue return taxpayer as follows: 
a. A proprietor filing a blue retufn may 

deduct the amount credited to the 
‘reserve for special expenses of a proprie- 
tor filinga blue return’. The maximum 
amount creditable is 5% of business in— 
come (but not more than 100,000 yen) in 
ayear. 

b. He may credit to such reserve every year 
cumulatively. 
If he dies, ceases his business, or arrives at 64 
years old, the amount credited is to be 
included as occasional income in the gross 
receipts. This amount, however, is to be 
treated as business income if such reserve is 
rresolved for other reasons than above 
mentioned, or if he ceases to file a blue 
return. 

5” 

(3) Others 
Limitations of income were respectively 
increased as follows: 
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2. Maximum amount of income of a spouse 
or dependent for whom exemption for 
spouse or dependéntis applicable was 
increased as-féllOws: 

From To 
Employment 

' 

‘ 

,.‘_ 

income ' ' 
‘ 

iod,ooo yen. '150,ooo yer; 
(Amount of 

‘ I 

‘ 

salarieé or 
1'

I 

Wages 225,000 yen 317,900 yén) 
Propgapty income 

' 
r 

’ 
’ 

‘ 

:" 

or others 
' 

r 

50,000 y_ci1 
' 

106,000 yeti 

b. An’ employment income earner .is not 

HID EYAS U‘ IWASAKI 

required to file, a final rétUrn if Other 
income ‘ than: employment income he 
earns is not more than 100,000 yen 
(50,000 yen before revision): 

6., The standard exemption‘forjtimber in— 
come, capital gain or- occasional income 
were respectiVely increased from 300,000 
yen to‘4oo,ooo yen. ' 

2. REDUCTION IN INHERgTANCB TAX 
AND‘GI‘IF-T TAX ; 

'
‘ 

The following measures. were provided in 
the inheritance tax and the ,gift, tax: - 

Increase pfsppusg? allowanpejn gift tax, etp. 

Deductible amofint (including 400,600 yen 
as ordinary basic deduction) 

. ' 

Applicable requirement 

Before- Revision: Revised. 

2,606,000 yen 
' 

4,000,000 yen 

Mariagc period Marriage period 
2 years or more. 20 years-onmore 

(-2) Increase'rof-spousé allowance deductible fi'oma legacy in inheritance tax, etc. 

Deductible amount and applicable 
requirement,‘ - 

v 4 

'
1 

Maximum- amount 

Before Revision 
2 

Reviéed‘ 
200,000 yen per 400,000 yen per

‘ 

which is annu’m Whichis, 
over ‘I 5 years of - over 10 yearsof ' 

marriage period: ; 
‘ 

marriage: period 
2,000,000 yen 4;ooo,ooo yen 

(:32) Increase of maximum exemption foz: lzfejnsuran 

Life insurance proceeds 
(per an heir presumptive) 
Retirement allowance by death 
(per an heir presumptive) 

ce preteeds and retirement allowance by death ‘ 

Befor'eRcvision - Revised r . . : 
"3 

1,000,000 yen 1, 500,000 yen 

500,000 yen 800,000 yen 

3. CHANGES, IN, :S'PECIAL TAXAIIQN~ Z 

MEASURES- ; 

The special {akationnme‘asures were revised 
or newly introduced consideration of (the 
followingpurposes- ‘ 

, 
,- 

(I) Anti—pollutionmeasures: - 
= ~ 
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(2) Overseas investments, natural resource 
developments ' 

. . 
' 

. . 

(3) «Strengthening the structure of'entérpriscs 
(4)- Rationalization ofcxportencourag‘ement‘ 

measures ' 

‘ .. v 

(5) ‘Measures .for- medium: and small-sized 
, enterprises ' r' ‘ '» 
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(6) Measures for agriculture and forestry 
(7) Measures for encouraging savings. and 

house-building 
(8) Social welfare measures

7 

(9) Heavier taxation with respect to expenses 
for entertainment 

4. REFORMS IN OTHER TAX 

Admission tax is revised as follows: 
(I) The exemption limit of this tax was 

increased from 30 yen to 100 yen except 
the entrance to a horse race track or a 
bicycle race track, etc. 

(2) No admission tax is charged to students 
or school children led by their teachers of 
high school, junior high school, etc. 

Which is prescribed in the School 
Education Law. 

5. ESTABLISHMENT OF THE MOTOR 
VEHICLE TAX 
(This tax is under consideration a}: the 
Diet as of May 10, 1970.) 

The motor vehicle tonnage tax is established 
in order to ‘ggt a source of revenue to com— 
plete road and other social funds. 
This tax‘ is imposed on users of motor 
vehicles who obtain the motor vehicle 
inspection certificate. 
Tax base is the weight of a motor vehicle. 

6. LOCAL TAX REDUCTION 

Reduction in Individual Inhabitants Tax 
a. Personal exemptions were increased as 

follows: 
From To 

Basic exemption 130,000 yen 140,000 yen 
Exemption for 

I I 

spouse I 10,000 yen I 30,000 yen 
Exemption for 
dependent 80,000 yen 100,000 yen 
b. The maximum amount deductible as to 

medical expenses. 
The maximum amount deductible was 
raised from 300,000 yen to 1,000,000 yen. 

(2) Reduction of Individual Enterprise Tax 
The amount of deduction for proprietor 
was increased from 320,000 yen to 
360,000 yen. 

Reduction of Electricity and Gas Tax 
Exemption limit of the electricity and gas 
tax was raised from 600, yen to 700 yen as 
to {:lectricity and from L200 yen to 
1,400 yen as to gas. 

(3) 

(4) Rationalization of the municipal Fixed 
Property Tax ' 

Rationalization of this tax was made by 
revaluating the farm—land in urban areas 
in order to keep balance in its tax burden 
comparing with that of residential land 
in the neighbourhood. 

THE BASIC TAXATION PROBLEMS AT PRESENT. IN JAPAN 
I. TAX BURDEN 

Lately, the Inquiry Commission for' Tax 
System has come to use the expression; 
‘High level of welfare, increased tax burden.’ 
This means that as various welfare programs 
are enforced, the people’s tax burden is 

bound to increase. The Inquiry Commission 
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has, up to now, stressed the importance of _ 

reducing taxes, mainly income tax. How- 
ever, it now tends to the View that the people 
should accept an increase in taxes in the 
future. When consideration is given to the 
shortage in social overhead capital and the 
shortcomings in social welfare policies, the 
above way of thinking may seem proper. 
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But from the standpoint of the taxpayers, 
we think that the prerequisite to increased 
tax burden should ‘be greater efforts on the 
part of the Government to correct its own 
financial inflexibility and more effective fise 
of public funds. 

2. INCOMES TAXES- 

Up t6 110W, various deductions from taxable _ 

income have been increased in order to 
lighten the income tax burden. As a result of 
the revisions made this fiscal year, the 
minimum 'taxable level for a family of 
Married Persons (wage—earner) with 3 
childen has been raised to Y 1,153,000 
(D.M.II,772.) From the international stand— 
point, this is by no means a low level. How- 
ever, the problem lies withvthe progressive 
tax rate structure. The steady rise in consu— 
mer prices accompanying high level eco- 
nomic growth has given the workers the 
strong impression that taxes are heavy. 
Efforts frOm now on should be made to 

‘ revise the tax rate structure and broaden the 
tax rate bracket in order to alleviate the 
progressive tax burden. 

3. CORPORATION TAXES 

' The Japanese corporation tax system was 
- revised in 1951 on the basis of the Shoup 
Recommendation. It is based on the theory 
which regards the corporation System 

‘ 

fictitious of shareholders and aims to eliminate 
double taxation for corporations and in— 
dividuals by allowing shareholders the tax 
credit. From I96I, the West German type of 
smallér tax rate for dividends paid was 
adopted in addition to the credit for dividend 
received so that the taxation system has 
become extremely complicated. In 1965, the 
proposal was made to revise the system along 
the lines of the new British corporation tax 
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system which is 'based‘ on the theory of 
regarding corporation as the independent 
existing entity. The revision made in 1969 
was a step forward to this goal; However, no 
fundamental solution has been reached 
concerning the problems of the corporation 
tax structure. The problem is being studied 
by the Inquiry Commission for Tax System 
and the Japan Tax Association. Some in- 
fluential scholars have voiced the View that 
the corporation entity-theory should be 
applied to large cOrporations while the 
fictitious corporation theory should be 
applied to the small and medium corpora— 
tions. One ofthe scholars who hold this View 
is Dr. Hanya ITO, professor Emeritus of 
Hitotsubashi University. It should be noted 
that 99.3, per cent of the corporations in 
Japan are small and medium corporations 
while the incomes of the large corporations 
account for 58.6 per cent of the total in:- 

comes. 

4. INDIRECT TAXES 

As a result of‘high rate of economic growth, 
there has been an increase in direct taxes 
which rise sharply in accordance with in- 
come growth (in the 1971 budget, direct 
taxes account for 66.6 per cent and indirect 
taxes, 33.3 per cent.) For this reason, both 
individuals and corporations have the in— 
creasingly strong impression of heavier 
direct taxes. On the other hand, there 
appears to be little room for increasing 
indirect taxes under the existing indirect 
taxation strLictute. 
When consideration is given to increased 
demand for social developme‘nt'funds in the 
future, there are Views in some quarters that 
Japan, too, should prepare for the enforce- 
ment of general turnover tax or TVA. The 
major problem most likely to confront all 

those concerned in adopting the new tax 
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system is how to prevent the possible rise in 
consume; prices. A new tax would have to 
assume rcduction in direct taxas including 
income, tax.

‘ 

The above are the basic _taxation problems 

¥52 

confronting Japan at the present. However, 
not any one of these problems has been solv- 
ed through the 197‘I taxation system revi- 
sions. ' '- 
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E11). HAYDEN»: 

GUYANA: THE 1970 FISCAL 
'

‘ 

AMENDMENTS: INTERPRETIVE PROBLEMS . 

On 22nd? December, 1969, the Minister of 
Finance of the Governat of Guyana 
presentea his-.1970 Budget .to the National 
Assembly; ‘ ‘ 

‘ 

‘ ' 

' 'V 

My comments on the Speech Were published 
in‘the February I970 .edition of the Bulletin 
fér’Internationa‘l Fiseal Documentation. 
Brieflygthe Budget proposed to replace the 
6:6 s'ting' income 'tax on company profits with 
three taX'e's, Viz-., corporation and income tax 

‘ 
assessed on the profits of Companies with 
in'COme tax being rebated against the share- 
holders’ tax- also Withholding tax Ion 
distributions to" all (companies and-1 non— 
resident individuals. ' 

The‘IGorporation Tax’ Act and the InCOme
' 

Tax‘(Amendment No. 2) Act were passed by
I 

the National Assembly on‘ 12th December, 
1970; 
The principal amendments and. their applica— 
tion 6&2:n are summarised on the 
attached memorandum dated 3Ist Decem- 

‘ 

ber, I970. (Appendix "A", see page 256); 
These Acts were not‘debated the National 
Assembly and’dn‘examma'tion‘many pftheir 
provisions were found to bezhard to interpret 
With any certainty. . 

1 
‘ .' 

Attempts to, obtain explanations and inter- 
pretations fm the'Ihland Revenue- Depart— 
ment only confirmed athat the interpretive 
difficulties were to some extent alsoapparent 
totthe Commissioner of Inland Revenue. 
Because certain taxpayers 

‘ 

felt unable to 
aScertain .th'eir e'xact. legal” position as regards 
the Acts they found‘ themselves in an 
extremely embarrassing position'énd con— 
sidered there was no ,, a‘lterhatiVer but to 
approach the courts to interpret and: rule on 
the validity and Constitutionality of certain 
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of the provisions of the Act. The Writ is' 

reproduced 'per- copy. attached (Appendix 
‘13", see page 260). “ 

- 

' ’ 

The following ngtes‘ mayh'el'p' to eXplainL'the. 
Writ audits purpose:- 3 

I 
' ‘ 

ENDORSEMENT OF' .CLA-IM‘f: 

Paragraph“, 2,73 &4: ‘ 

. 
'N

= 

Section i0 of'the 1970 Act amendsScct'ion 2.7 
ofxthe Principal Ac't by'the inclusion of new 
paragraphs 27A :t’o 27G. 27B(I) provides for 
the levying ,of withholdihg tax [and 27B(2) 
provides~f0r. deduetions to be made" on ‘a'ny‘ 
payment after 181‘. January, . 1970. The-- 
Amending Act of 1970 came“ 2&1t force ‘ori 
12th December, 1970, which in effect 
introduced retrospective legislation: in vtha’t‘ 

in respect of payments made betWee’n Ist 

Jariuary, 1-970, and 12th December,'1,97o5‘ 
there was no legal provisidn fer.withholdin§ 
tax. Thus a company had no 'poWer to make 
any IdedfiCtionr as'withholding-tax‘ liadnot in 
fact been iritiroduced‘. This presented the 
problem of how-companies who ‘h’a'd- paid 
dividends. Withoilt' regard to a 3non—e‘xistént 
Withholding tax were now to account‘for the 
tax. It is anticipated that few; if any, re'ci'pien‘ts 
of dividends will be uprepiare'd to ‘makié 
refunds “to the: co‘m’pahie’s’ so" that the 
companies in- turn may“ account. to the 
'Commissiénet.i ‘Notwithétanding prob- 
lein the I970 Ac‘t ptirports to Create dining 
the ‘year‘ 1970 a liability in respeCt of 
dividends which was not effective when the , 

dividends-Werefpaid. Sub—s‘ectiénvz also seems 
impossible of performance in that - the 
Section purports t6 create a: liability Within 
thirty (19.375 of the payment of the dividend. 
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This is clearly impossible in respect of a 
dividend paid in 1970 up to the date of the 
passing of the Act. Indeed the Commissioner < 

of Inland Revenue claims that dividends paid 
in 1969 but approved by the shareholders in 
Annual General Meeting held in 1970 are 
also subject to withholding tax. 
Section I4. of the new Ordinance repeals 
Section 39 of the Principal Ordinance and 
provides that where any person pays any 
dividend etc. etc. to a non-resident the 
person making the payment shall be deemed 
to be the agent of the person not resident in 
Guyana and shall be assessed 'and pay tax 
accordingly. Does this mean that ‘the 
payment of tax cannot be made until the 
person paying the dividend etc. is first him— 
self assessed? This again seems almost 
impossible of performance in as much as the 
amount of the assessment Will depend on the 
first person’s income. 

Paragraphs 5 8 6: 
It is claimed that the retroactivity aspect of 
the provisions of Section 27B of the Or— 
dinancehnd the Schedule to the Corporation 
Tax Act? 1970 contravene Article 8‘of the 
Constitfition of Guyana in that the Ordinan- 
ce requires the deduction of withholding tax 
on payments made .when there was no 
authority to deduCt withholding tax. 

Article‘S of the Constitution states: 
‘(I) No property of any description shall be 

compulsorily taken possession of, and no 
interest in or fight over property of any 
description shall be compulsorily acquir- 
ed, except by or under the authority of a 
written law and where provision apply- 
ing ,to that acquisition or taking of 
possession is made by a written law — 
(a) requiring the prompt‘ payment of 
adequate compensation; and 
(b) giving to any person claiming such 
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(2v 

compensation a right of access, either 

directly or by way of appeal, for the 
determination of his interest in or right 
over the property and to the amount of 
compensation, to the High Court. 
Subject to the provisions of paragraph 
(5) of this article, nothing contained in or 
done under the authority of any law shall 
be held to be inconsistent with or in 
contravention of the preceding para- 
graph— 
(a) to the extent that the law in question 
makes provision for the 

, 
taking of 

possession or acquisition ofany property— 
(i) in satisfaction of any tax, duty, rate, 
cess or other impost; ‘ 

(ii) by way of penalty {Or breach of the 
v law, Whether under civil process or after 
conviction of a criminal offence under 
the law of Guyana; 
(iii) as an incident of a lease, tenancy, 
mortgage, charge, bill of sale, pledge, 
contract, grant, permission" or licence; 
(iv) in the execution of judgments or 
orders of a court ,in proceedings for the 
determination of civil rights or obliga- 
tions;

. 

(v) in circumstances Where it is reason- 
ably necessary so to do because the 
property is in a dangerous state or 
injurious to the health of human beings, 
animals or plzmtsg 
(vi) in consequence of any law with 
respect to the limitation of actions; or 
(vii) for so long only as may be necessary 
for the purposes of any examination, 
investigation, trial or inquiry or, in the 
case of land, for the purposes of the 
carrying out thereon of work of soil 
conservation or the conservation of other 
natural resources or work relating to 
agricultural de§Ielopment or improve.- 
ment; or 
(b) to the extent that the law in question 
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makes provision for the taking of 
possession or acquisition elf-— 
-(i) property of the Amerindians of 
Gfiyana for the purpose of its care, 
prOtection and management; 
(ii) enemyprop’erty; 
(iii) property of a deceased person, a 
person of unSound mind or a person who 
has not attained the age of twenty-one 
years, for the purpose of its administraé 
tion for the benefit of the persons entitled 
to the beneficial interest therein; 
(iv) property of a person adjudged 
insolvent or a body corporate in 
liquidation, for the purpose of ~ its 

administration for the benefit of the 
creditors of the insolvent persOn or body 
Corporate and, Subject thereto, for the 

- benefit of other persons entitled to the 
beneficial interest in the property; or 
(v) property subject to a trust, for the 
purpose of vesting thc property in 
persons appointed as trustees under: the 
instrument of creating the trust or by a 
court or, by order of a court, for the 
purpose of giving effect to the trust. 

(’3) 't‘hing in this article shall be construed 
as dEeCtmg the making or operation of 
any law so far as it provides for the- 

orderly marketing or production or 
growth or extraction of any agricultural 
product 01' mineral or any article or thing 

“prepared for market ‘or manufactured 
there'fbr or for the reasonable restriction 
of the use of any property in the interest 
of safeguarding the interests of others or 
the protection of tenants, licensees or 

' 

others having rights in or over such 
_property. ‘ 

(4) Nothing in this article shall be construed 
- as affecting the making or operationiof 
any law for the compulsory taking 
possession in the. public interest of any 
property, or thencompulsory acquisitionin 
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the public interest of any interest in or 
right over property, where that prop— 
erty, interest or right is held by a body 
corporate established directly by law for 
public purposes in which moneys provid— 

‘ Ed by Parliament or by any Legislature 
established for the former Colony of 
British Guiana have been invested; 

(5) The resumption of possession by or on 
behalf of the Crown (otherwise than by 
reason of breach of a condition of 
defeasance subject to which the property 
is held) of any property which, im- 
mediately before 26th May, 1966, was 
expressed, in Whatever manner, 'to be 

' held ‘by any person during the pleasurevof 
the “Crown shall be deemed to be ,a 
compulsory taking of possession of such 
property for the purposes of this article: . 

Provided that such resumption or 
possession shall not be required to be 
authorised by a written law.’ 

Paragraph 7: 
This indicates that the provisions of Section 
38B of the Principal Ordinance are im— 
possible to interpret precisely. 

Paragraph 8: claims a declaration as to the 
meaning and construction to be placed on 
the definitiqns of non—resident company and 
resident company and the interpretation of 
the greater part ofthe Corporation Tax Act 
1970.. 

Paragraph 9: 
Article I 5 of the Constitution states: 
‘(1) Subject to the provisiOns of this' article — 

(a) no law shall make any provision that 
is discriminatogy either of itself or in its 
~effect; and 
(b) no persons shall be treated in a 

r discriminatory manner by any person 
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acting by virtue of any public ofi’ice or 
any public authority. 
In this article, the expression ‘discrim— 
inatory’ means affording different treat- 
ment to different persons attributable 
Wholly or mainly to their respective 
descriptions by race, place of origin, 
political opinions, colour or creed where- 
by piarsons of one such description ape 
subjected to disabilities or restrictions to 
Which persons of another such descrip— 
tion are not made subject or are accorded 
privileges or advantages which are not 
afforded to persons of another such 
description.’ 

The plaintiffs claim that because Withholding 
tax is applicable to Guyanese resident abroad 
and not to Guyanese resident in Guyana it is 
discriminatory in its effect and a contraven— 
tion of Article I 5. 

(2) 

Paragraph 1 o: 
A strict interpretation of Section I8. of the- 
Income Tax Amendment Act 1970 (section 
56D of the Principal Ordinance) 'could 
mean a denial of the fundamental right of an 
individual to appeal to the protection of the 
law in that before such protectiqn could be 

' 

applied for it is a condition precedent that 
the amount claimed or a portion thereof 
should be paid. It should be noted that it is 
not uncommon for the Commissioner to 
raise ‘protective’ and ‘estimated’ assessments 
for grossly excessive amounts. 

Paragraph 1 1 :
7 

This is an appliCation for an injunction 
restraining the Commissioner proceedingon 
the basis of the 1970 Act pending interpreta- 
tion by the Courts of the legal eflects of the 
Act. 

APPENDIX ‘A’ 

1970 Fiscal Amendments 

CHANGES IN PERSONAL TAXATION 

Tax on the income of individuals is affected 
by: ' 

I. An earned income allowance of 5% of 
salary up to a maximum allowance of 
$500. 

2. A Wife’s earned income allowance of 
Wife’s earnings up to a maximum allow- 
ance of $400. 

3. A Withholding Tax on life assurance 
policies surrendered before the policy— 
holder attains the age of sixty of I 5% of 
the surrender value of the policy. 

4. Individuals shall pay incOme tax on the 
estimated value of such income as it is not 
subject to PAYE Regulations in quarterly 
instalments in advance, The estimated 
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income will be based on the previous 
year’s income, unless the Commissioner 
rules otherwise. 

5. At the end of the year, individuals Will be 
required to submit a return and compute 
the tax payable, and any tax outstanding 
after allowing for the tax already deduct- 
ed‘ will be due for payment prior to 30th 
April, in the following year. 

MAJOR CHANGES IN COMPANY TAXATION 

Operative Legislation: 
(A)- Income Tax (Amendment No. 2). Act 
1970 (Act. No; 3 I 051970) 
(B) Corporation Tax Act 1970 (Act. No. 30 
of 1970) 
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I. Taxes and Tax Rates 
The previous flat rate of 45 "/0 Income Tax 
is replaced by. 
(a) Corporation Tax (applicable from 
Year of Assessment 1970) 
(i) at 35% for ‘Commercial Companies’, 
(ii) at 2.5% for Non—commercial Com- 
panies (excluding ‘investment companies’ 
and companies carrying on ‘long—term 

B-‘D. HAYDEN 

insurance business’) 
and (b) Income Tax 

(i) at 4.5% for companies carrying on 
‘longrterm insurance business’, 
(ii) at 20% for all other companies other 
than ‘investment companies’ 

and‘(c) Income (Withholding) Tax on all 

‘distributions’ and ‘payments’ as follows:- 

Distributions to:— 
Resident Individuals 
Non-resident individuals :— 
Dividend under $10,000 
Dividend over $10,000 Elisha”- 
Dividend under 33 8,000 

0 er 
per year 

: Dividend over $ 8,000 
‘ 

Resident {Sc Non—resident companies 
‘Payments’ to non-residents 

Where Paying Company is 
Non— 

_ 

Long-Term 
Commercial Commercial Insurance 

Nil Nil Nil 

3 1% 
40% . 

27% 45% - 

35% 
40% 35% 
25% 25% 25% 

2. Definitions 
(a) ‘Commercial Company’—at least 75% 
of gross income* of company derived from 
trading in goods not manufactured by.it— 
‘definition specifically includes ‘Commission 
agencies, corporate bodies licensed or other— 
wise.authorised by law to carry on banking 
business’ and, ‘Companies carrying on 
insurance buéiness other than long-term 
insurance busines.’—see section 2(a) Income 
Tax Amendment Act I970. 
It appears that the definition of a Commercial 
Company excludes companies performing 
processing or refining operations, offering 

* ‘Gross income’ apparently includes all the gross ' 

income of a company with the exception of in- 
vestment income (investment income includes 
income from investments in subsidiaries). 
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services or undertaking investment business 
(Whether or not they are ‘investment 
companies’). 
(1)) ‘long-term Insurance Business’—See Sec— 
tion 2 Insurance Act I 970. . 

(c) ‘Investment Company’——See Section 2 
(I) Corporation Tax Act 1970+very restrict— 
ed definition. - 

((1) ‘Preference Dividend’—See Section 2 (I) 
CorporatiOn Tax Act 1970. 
(e) Distribution—See Section 10 Income 
Tax Amendment Act 1970 (new Section 27A 
to Cap. 299). The definition includes any 
dividend paid by a company (including a 
capital dividend) and any remittance of 
profits by a branch or agency. It appears that 
a remittance may be deemed to have been 
made although not actually made. It is not 
clear '31: What point in time profits may be 
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deemed to have been remitted but, in 
particular, it is thought likely that the 
crediting of profits ‘to a head office account 
would almost certainly be a point in time at 
which profits could be deemed to have been 
remitted. 
Bonus Shares, which are not issued in 
conjunction with a reduction or‘ repayment 
of other Share Capital, are not apparently 
deemed to be a distribution. 
(f) ‘Payments’—Sec Section IO Income Tax 
Amendment Act 1970‘ (new Section 27(c) to 
Cap. 299). 
(g) Head OFfice Expenses—See Section 2(a) 
Income Tax Amendment Act 1970. The 
definition includes charges made by non- 
resident parent companies, associate com- 
panies and head offices in respect of ad— 
ministrative, technical, professional or other 
like services of an essentially managerial 
nature. 
(h) Close Companies—See ‘Schedule’ to the 
Corporation Tax Act 1970. 

3. Interpretations and Other Significant Matter: 
From our initial examination it appears that 
both the Inc'ome Tax Amendment Act I970 
and the Corporation Tax Act 1970 contain a 
number of apparent anomalies which make it 
difficult to forecast with certainty the inter- 
pretations which will ultimately be adopted 
by the Commissioner of Inland Revenue. 
The explanations and illustrations which 
follow should therefore be considéred subject 

, to the reservation here Or otherwise implied. 

(a) Income Tax (includingWitbholding Tax) 
(i) Distributions :eceived by one resident 
company from another resident‘company are 
apparently exempt from all further taxation 
in the hands of the recipient company— 
provided the dividend is not a ‘preference 
dividend’ for which special rules apply in 
respect of Corporation Tax (See 3(1)) (ii)). (It 
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should be noted however that Section 5 of 
Cap. 299 is contradictory since it has not 
been amended to exclude dividends from the 
chargeable income of companies. In addition 
the (new) Third Schedule Part II, (2.) makes n 

provision for-the grossing up of income in 
the hands of, inter alia, a recipient resident 
company). - 

(ii) Withholding Tax applies to ‘distribu— 
tions’, ‘payments’ and insurance premiums 
(other than long-term insurance premiums) 
but it should be noted that .the rates applic— 
able to insurance premiums are set out in 
Section 13 of the Amendment Act 1970 (new 
Section 38B(I) Cap. 299) and are not dealt 
within the Third Schedule, Part 11(1). With;- 
holding Tax on ‘distributions’ and ‘pay— 
ments’ must be paid over Within thirty days 
ofthe date of ‘distribution’ or ‘payment’. No 
time limit appears to be expressed in respect 
of the tax deducted from insurance premiums 
—indeed the tax is not stated to be ‘With— 
holding Tax’. 
(iii) It appears '.:that Withholding Tax is 

applicable to all ‘distributions’ and ‘pay— 
ments’ made after Ist January, 1970 and, as 'a 
result, there will be a‘ number of complica- 
tions in respect of amounts paid prior to the 
enactment of the new legislation. This 
question is dealt With more fully in Section 4. 
below. 
(iv) The Double Taxation Relief Order 
(1947) which exists between Guyana and the U .K. will cease to be operative on Ist 
January, 1971. Inter alia, this will mean that 
from that date the exemption from With- 
holding Tax (which appears to be conferred 
by Sections 6 and 7 of the Order) in respect 
of distributions and certain royalty pay- 
ments will no longer apply. 
(v) On an appeal (which is the next remedy 
availaBle following a disallowed objection) 
to (a) The Bogrd of Review or a Judge 
in Chambers, it is now a requirement that, 
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before the appeal can be heard, the appellant 
must pay over to the Commissioner in the 
case 'of(a) two thirds of tax in dispute, and in 
the case of (b) the Whole of the tax in 
dispute. Should the appeal result in a reducfi 
tion in the amount assessed and in dispute the 
Commissioner must forthwith refund such 
amount and pay interest at the rape of twelve 

‘ per cent on the overcharge. 

(b) CorporationTaix 
(i) The legislation does not make it clear 
what is to be- the basis period for computing 
profits subject to Corporation Tax but it is 
thonght that the intention is for Income Tax 
rules to afiply. That is, the basis period will 
normally be the twelve months ending 3Ist 
December, in [the year preceding :the year of 
assessment. ‘ 

(ii) It appears that the profits subject to 
Corporation. Tax will include ‘preference 
dividends’ ‘but will exclude other ‘distribu— 
tions’ which are feceived from a resident 
company. ‘Preference dividends’ when paid 
will bevtr'eahted as a deduction in computing 
such profits, and it is thOught that the deduc— 
tion will be theg'ross amount of such divid: 
end,

' 

(iii) ‘Annuities or other annual payments’ 
are not deductible items in a3certaim'ng 
profits ‘subject 'to Corporation Tax except 
Where they are the subject of a disposition to 

4 

which Section 53(3) of the Income Tax 
Ordinance applies. This means, inter alia, 

that covenanted payments will be alloWed 
(silbject to the usual rules). 
(iv) Companies controlled by five .or less 
‘participa’tors’, including the ‘associates’ of 
participators where applicable, will be 
deemed ‘close’ companies’. The principal 
applications of the law in respect of such 
companies Will be to— 
(a) restrict the level of deductible directors’ 
fees, 

' I 

-

' 
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(b) bring Within the definition of a distribu— 
tion certain payments which would other- 
Wise not be deemed distributions, and 
(c) empower the Commissioner to exercise 
certain discretionary powers in directing the 
distribution of specified amounts and in the 
absence of compliance by companies with 
any such directions, to treat such amounts as 
being distributed and to assess accordingly 
any persons who would, had the amount 
been actually distributed, be entitled to share 
in the distribution. ' 

(V) Payment of Corporation Tax will be 
subject to the same rules as are applicable to 
Income Tax. Overpayments of Income Tax 
liabilities in respect of year of assessment 1970 
(occurring because of the reduction in" the 
Income Tax rate applicable to that year) may 
be treated as credits in respect of Corpora- 
tion Tax liabilities for the said year of 
assessment. 
(vi) Procedure on appeal is to be the same as 
for Income Tax—See 3a(v). 
(vii) Adjustments to be made in respect of 
dividends and payments already made—See 
Section 4 below. 

4. Adjustments to be made in respect of dividends 
8' payments already paid

- 

We understand that it is the Commissioner’s 
intention .to collect Withholding Tax in 
respect of certain dividends and payments 
already paid. The dividends afid payments 
affebted are all those paid in 1970 and interim 
dividends paid in 1969 whére the final 
dividend was paid in 1970. It is, however, 
questionable Whether the inclusion of interim 
dividends paid in: 1969 is Within the strict 
interpretation of the new Section 27B(2). As 
indicated in 3 (21) (iv), distributions and certain 
royalty payments to UK. companies and 
residents made before Ist January, I971 are 
probably not subject to Withholding Tax. 
Where a distribution has already been made 
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to a company or to a‘nonresident individual; 
the paying company has no legal right to 
recover Withholding Tax not Withheld from 
the recipient and would, in any case, not be 
able to do so where the shares have since 
changed hands. The paying company’s 

liability to account for Withholding Tax is 
not, however, affected, and companies may 
wish to reach an amicable arrangemefit with, 
at least, their resident co‘rporate shareholders, 
to recover from future distributions With— 
holding TaX not deducted in the past. 

APPENDIX ‘B’ 
In the High Court of the Supreme Court of Judicature 

Civil Jurisdiction 

INDORSEMENT OF CLAIM 

The Plaintiffs claim— 
I. An order declaring What are the obliga— 
tions and duties of the respective Plaintiffs 
under—- ~ 

(a) sections 27A to 27G of the Income Tax 
Ordinance, Chapter 299 (the Principal 
Ordinance) as enacted by section I0 of the 
Income Tax (Amendment) (No. 2) Act I970 
(LT. Act 1970); ,

‘ 

(b) sections -38A‘and 38B of the Principal 
Ordinance as enacted by section I3 of the 
LT. Act 1970; and 
(c) section 39 of the Principal Ordinance as 
re—enacted by section I4. of the LT. Act I970. 
2; An order declaring whether or not the 
correct date for the payment of income taxis 
the date of payment stated on the Notice of 
Assessment made by the Commissioner of 
Inland Revenue.(the Commissioner). - 

3. A declaration that the Plaintiffs had prior 
to the passing of the aforesaid Acts, no legal 
authority, right or obligation to deduct with- 
holding tax and acted lawfully in not deduct- 
ing Withholding tax when making distribu— 
tions or payments or paying dividends and 
accordingly cannot now be required to pay 
such taxi to ‘the first-named defendant. 
4. A declaration that those of the Plaintiffs 
Who are; insurance companies had prior to the 
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passingof the LT. Act 197o’no legal author— 
ity, right or obligation to deduct or With— 
hold tax and Were not entitled so t6 do when 
accepting surrenders or making loans under 
life insurance policies and accordingly cannot 
now be required to pay such tax to the first- 
named defendant. 
5.‘ A declaration that the provisions of 
section 27B of the Principal Ordinance as 
enacted in section IO of the LT. Act 1970, in 
so far as they purport to apply retroactively, 
are null and void and of no effect and are 
unconstitutional and ultra vires the Con- 
stitution of Guyana (Constitution). 
6. A declaration that paragraphs I and 2 of 
the Supplementary Provisions relating to 
close companies contained in the Schedule 
to the Corporation Tax Act I970 (CT. Act 
1970) in so far as they purport to apply 
retroactively are null and void and of no 
effect and‘ are unconstitutional and ultra vires 
the Constitution. 
7. A declaration that the provisions of the 
Insurance Act 1970 (-I.N. Act 1970) relating 
to the registration of insurance companies,

‘ 

insurance businesses, amalgamation of in— 
surance business, cancellable Group Life 
Insurance business and all other classes of 
Insurance excluding Motor Vehicle, Marine 
Aviation and Transit Insurance and the 
provisions of section 38B of the Principal 
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Ordinance relating to the payment of a 
premium and the liabilities for deduction are 
so imprecise and uncertain as to be null and 
void. A 

8. ‘A declaration that the provisions of the 
QT. Act 1970 relating to the definitions of 
hon-resident company’ émd ‘residpnt com- 
‘pany’ and to the imposition of Corporation 
Tax, the basis of the assessment, the exemp- 
tions; the general rules for computation :of 
profits, the deductions and additions in 
computation of profits for capital allowance 
and related charges, the payment of the tax, 
[the power of direct distribution of certain 
profits, the deduétions for directors’ re— 
muneration, the application and adaptation 
of the Income Tax (In Aid of Industry) 
Ordinance, Double Taxation Relief, the 
applicationgf the provisions of the Principal 
Ordinance and the Supplementary Provisions 
relating to close companies contained in the 
Schedule to the QT. Act 1970 are so im- 
precise, uncertain, inconsistent and con- 
flicting that they are null and void and of no 
effect and: that accordingly the Plaintiffs 
Were and are under no. duty to do any act in 
purpOrted compliance with any of the afore— 
said provisions and 'Were and are not 
subject to any penalty in respeét thereof, 
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9. A declaration that the provis’ibns’ of thé 
C.T. Act 1970 and the LT. Act 1970 relating 
to the payment of Corporation Tax and 
Withholding Tax are unconstitutional in 
that they contravene the provisions of 
Article I 5 o‘fthe Constitution. 
IQ. A declaration that the provisions of 
section I8 of the LT. Act 1970 which purport 
to amend section 56D of the Principal 
Ordinance by restricting the right of appeal 
to the Board of Review or to a. Judge in 
Chambers by requiring .t‘h¢ payment of 
disputed sums in an assessment made by the 
Commissioner are unconstitutional and are in 
.breach‘of the fundamental right conferred by 
the Constitution to which every person in 
Guyana is entitled in respect of the pgotection 
cf the law. 
I‘I‘. An injunction restraining the first. 
named defendant and; the ofiicers and per- 
sOns responsible fer the collection of 
Corporation Tax and Withholding Tax 
from taking any Steps to enforCe' payment of 
the said'taxes. 
12. Such other relief as the Court maydeem 
fit. 
13. Costs. 

SOLICITOR FOR THE PLAINTIFFS" 
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AUSTRIA 
Official explanation to the Draft Proposal for the Introduction of a Itax on value 

added (General Part)* 

Erléiuternde Bemerkungen ' 

I. ALLGEMEINE BBGRfiNDUNG 

1. Vorbemerleung 
Die immer stfirker werdende Kritik an dgm seit 
mehr als drei Iahrzehnten in C5sterreich gel— 
tendcn Atasen—Bruttoumsatzstcuersystem 
und die groBen Fortschritte, die in Richtung 
einer Harmonisierung der Umsatzsteuer in 
den einzelnen europiiischen Staaten — i'ns— 

besondere im Rahmen der EWG —- bereits 
erzielt worden sind, lassen es notwendig er— 
scheinen, dem Beispiel anderer Staaten .zu 
folgen und auch in Osterrcich auf ein Um— 
satzstcuersystem‘fiberzugehen, daslsich weder 
auf den innerstaatlichen noch auf den zwi— 
schenstaatlichen Wettbewe'rb nachteilig aus- 
Wirkt und somit ,dcn- Anforder'ungen, die von 
der modemen Finanzwissenschaft an cine 
Umsatzsteuer gestellt werden, weitgehend 
Rechnung trigt. Das hiefiir in Betracht 
kommende System, welches .auch dem ge- 
genstéindlichen Gesetzentwurf zugrundc ge- 
legt wurde, ist das einer Allphasen—Umsatz— 
steuer mit Vorsteuerabzug, kurz Mehrwert— 
steuer genannt. 

I

I 

2. Grundziige der Mehrwertsteuer 
Wéihrend im derzeitigcn Bruttoumsatz— 
steuersystem die Steuer in den Lieferungs— 
und Leisumgspreisen verdeckt enthalten ist 
und an keiner 8126116 (165 WarenWeges sicht- 
bar wirdhgeht das Mehrwertsteuersystem 
vom Prinzip der ofienen Steueriiberwéilzung 
aus, was cine sichtbare Trennung ‘zwischen 
Nettowaren— Oder Nettoleistungspreis und 
Steuer erforderlich macht. Diese Sichtbar— 
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machung der Steuer ist gleichzeitig die Vor— 
aussetzung ffir die Durchffihrbarkeit ‘des 

Vorstetlerabzuges, der das Kernstfick dcs 
dem gegenstéindlichen Entwurf zugrunde 
liegenden Mehrwertsteuersystems darstellt 

und die nachteilige Kumulativwirkung des 
bisherigen Systems beseitigt. 
Steuergegcnstand sind Wie bisher grundsétzr 
lich simtlichc Umséitze, die ein Unterneh— 
mer im Rahmgm seines Unternehmms im 
Inland gegen Entgelt bewirkt. Im Gege'nsatz 
zum bisherigcn Recht gehért die Mehr- 
Wertsteuer- selbst jedoch nicht zur Bernes- 
sungsgrundlage. 
Ebenso Wie bei der bisher geltcndén Umsatz~ 
steuer ist aus der Summe der Umséitze cines 
Voranmeldungs(Vcranlagungs)zeitraumes 
dutch Anwendting des in Betracht kommen— 
den Steuersatzes die Stcucr zu‘ errcchnen. Der 
Unternehmcr ist jedoch berechtigt, die aus 
seinen Umséitzen crrechneu: Steucr um jene 
Umsatzsteucrbetréige (Vorsteuern) zu kfirzcn, 
die ihm von anderen Unternehmern im glei« 
Chen Zeitratim gesondert in Rechnung ge- 
stellt worden sind. Ein sachlicher Oder zeit— 
licher Zusammenhang zwischen den Um- 
siitzen des Unternehmens und den den ab— 
ziehenden Vorsteucrn zugrunde liegenden 
Vorumsiitzen ist hiebei nicht erforderlich. 
Die sich ergebende Diflerenz, die sogenannte 
Zahllast, ist am Voramneldungstermin ffir 
den Voranmeldungszcitraum, in dem die 

* See fora discussion II EUROPEAN TAXA— 
TIONJune 1971. 
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U’mséitze bc'wirkt warden, an dé's Finanzamt 
zu entrichten. 
Dieses Verfahren erméglicht bei systemrei- 
ner Gestaltung, daB alle Waren und Leistun— 
gen bei gleichem Steuersatz umsatzsteuerlich 
gleichmfiBig belastet sind. Ffir die Umsatz— 
steuerbelastung cine]: Ware spielt es im 
Gegensatz zum bisherigen Umsatzsteuer— 
system keine R0116 mehr, ob sic in einem 
ein— Oder mehrstufigen,1‘ohn~ Oder material- 
intensiven Untemehmen hergcstellt worden 
ist und Wieviele Wirtschaftsstufen sie dufch— 
laufén hat. Ein steuerlicher Anreiz zur Kon- 
zentration in der Wirtschaft geht von diesem 
System daher nicht aus. Auch wird die Volks— 
Wirtschaftlich erwiinschte Arbeitsteilung nicht 
gehemmt. AuBerdem vefwirklicht die Mehr— 
wertsteuer mit Vorsteuerabzug cine weitcre 
Grundsatzforderung, die an cine Wettbe- 
werbsneutrale UmsatzSteuer gestellt Wird, 
indem sic einen e’xakten Grenzausgleich im 
zwischenstaadichen Warenverkehr ermii— 
g1icht.- 

Zusammenfassend kann gesagt werden, daB 
sich die Mehrwer-tsteuer als cine Verbrauch— 
steuer darstellt, die erst beim Verkauf an den 
Letztverbraucher endgiiltig wirksam Wifd. 

‘ Verdirbt 'eine Ware odcr kann sie nicht ab- 
gesetzt warden, erhéilt der Fiskus — anders 
als beim bisher geltenden Bruttoumsatza 
steuersystem — kcine Umsatzsteuer. Die 
Mehrwertsteuer stellt somit im Effekt cine 
Einzelhandelssteuer dar, die jedoch aus witt- 
schaftlichen, fiskalischen, steuertechnischen 
und psychologischen Griinden so gesta‘ltet 

wurde, daB simtliche Unternehmer in den 
Besteuer-ungsprozeB eingeschaltet werden 
und somit’eine Fraktionjerung der Steuerzah— 
lung auf allen Wirtschaftsstufen erfolgt. An- 
ders als bishcr geht die Umsatzsteuer nicht in 
die Kosten des Untemchmens ein, sondern 
hat lediglich den Charakter eines durchlau— 
fenden Postens. Der Unternehmer wird 
zwar zut Vorfinanzierung herangezogen, 
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doch steht dem Nachteil, (1213 cr die von ihm 
geschuldete Steuer von seinem Abnehmer 
erst nach Ablauf einer Zahlungsfrist erstattet 
erhéilt, der,Vortei1gegeniiber, daB er die ihm 
von seinen V'orlieferanten in Rechnung ge— 
stellte Stcuer bereits absetzen kann, bcvor er 
sic gezahlt hat. In dcr Unternehmerkette steht 
somit dem Finanzierungsnachteil des einen 
Unternehmers ‘ein Finanzierungsvorteil seines 
Geschéiftspartners gegeniiber. ~ 

Bei Ausgestaltung des Gesetzentwu‘rfes muB- 
te davon ausgegangen werden, (1218 (1:13 

bisherige Umsatzsteueraufkommen durch 
den Ubergang zum Mehrwertsteuersystem 
keine Schméilerung er-fahren darf und (1313 

Begfinstigungen — wenn fiberhgupt — nut 
in dem Umfang eingeréiumt werden kénnen, 
als hiedurch das System and die Praktikabili— 
tit der Mehrwertsteuer nicht wesendich be— 
eintriichtigt werden. Jede Begfinstigung, 
welcher Art immer, wirkt sich zwangs’liiuflg 
zu Lasten des allgemeinen Steuersatzes aus 
und erschwért fiberdies die Handhabbarkeit 
der neuen Besteuerungsform sowohl ffir die 
Wirtschaft als auch ffir die Verwaltung be- 
tréichtlich. In :diesem Zusammenhang ver- 
dient es '— schon im Hinblick auf Begfinsti— 
gungswijnsche, die unerffillt bleiben muB— 
ten — festgehalten zu werden, daB die Vor— 
ziige des MehrWertsteuersystems, die vor 
21116111 in der Wettbevverbsneut’ralitéit und 
der Méglichkeit eines exakten Grenzaus- 
gleiches bestehen, in dem MaBe verloren— 
gchen, als Ausnahmebestimmungen ge- 
schaEen warden, die nicht nur die Dutch- 
ffihtbarkeit der Besteuerung, sondcrn das 
System selbst in Frage stellen. Es ‘wéire auch 
ungerechtfertigt und kaum zu‘ verantworten, 
die Schwierigkeiten, die sich aus der System— 
umstellung fijr Wirtschaft und Verwaltung 
ergeben, in Kauf zu nehmen, wenn nicht die 
Gewéihr bestiinde, die Vorteile, die das Mehr— 
wertsteuersystem ohne Zweifel aufzuweisen 
hat, so rein als m6g1ich zu erhalten. 
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3. Steuerbefleiungen s 
'

v 

Jede Befreiung und besondere‘ Regelung ffir 
irgendwelche Tat'bestéinde‘, die de‘r nOmialen 
Besteuerung nicht cntsprechen, sind im 
Rahmen eines Steuersystems grundsiitzlich 
ein Fremdkérper. Insbesondere' die Mehr—~ 
wertsteuer ist Wie kaurh eine andere Steuer— 
form gegen'jedéArt von Ausnahmeregelung 
allergiSch. Das' crgibt siéh :zwangsléiufig aus 
ihrer Systematik, .deren Zweck es ist, inner- 
halbt der Unternehmerke'tte- dutch die. Tech- 

de‘s VorsteuerabzugeS" cine umsatz— 
steuerliche Belastung und damit verbunden 
einc kumulative Wirkung'zu vermeidén und 
die Steuebbelastung “erst‘ auf ’der Letztver— 
braucherstufe Winksam werden zulassemDer 
Fremdkérper ,,B‘efreiung“~‘ oder ,,Sonder— 
regélung‘.‘ .rhuB daher- bei einer Mehrwert— 
steuer besonders vors'i'chtig gehanflllabt Wer— 
den, wenn er rnicht das ganze Steuersystem so 
durdhléchern ‘soll, daB es ungeniigend‘ ‘und 
nicht mehr .pra‘k’tikabel Wird..Dielnahe1iegen-'- 
dc Folge‘ sole-Her Uberlegi'mgen- Wire .die 

Verweigérung jeglicher Befreiung Qder 
Sonderregelung’, doch :darf niéllt VErkan‘nt 
werden, daB Wichtige Griinde ffir die Son: 
d’erbeha’ndlung ' gewisser' Tatbestiinde spré- 
Chen.- Es gilt. da’her' zwisch’en diesen bejden 
Erforde‘missen den Weg zu fmden,” der dem 
einen gerecht wird und dem anderen night 
Schadet. " " ' 

Den befreiten Untemehmem km "2—* von 
einjgen Aus'nah'men ‘abgesehen — ‘das ‘Recht; 
des Vorsteuerabzugesunicht ,gewihrt warden,- 
Weilze's auégesch’loss’en erscheint, Wirtschafts— 
zweigen; die selbst keine Steuerleistung' er- 
bringen, die st'éndige Erstattung der auf den 
friihcren‘ 'Stufen von anderen Unterliehmgem 
gezahlten Umsatzsteuerbetrige im Wage de‘s 
Vorsieuerabzuges 'zu geW'éh’ren. Im System 
de‘r Mehrvvertsteuer Wirkt- cine Steuerbefreie 
ungrz; von der Ausfuhr und: iihnlich, 211 be- 
handelnden Tlatbes'téinden abgesehen — ,nur 
dann, wenn sie ffir die Lieferung bzw‘ Leia 
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stung ‘an {fen Endverbraucher — Privata‘bneh— 
mer und Bflentfiche Hand — vorgesehen Wird'. 
Steuerbefreiungen- auf vorgelagertén Witt—- 
schaftsstufen werd'en in der Unternehm‘er— 
kette auf der' folgenden Stufe Wieder aufge-e 
hoben‘ (Nachholwifkung); Darfiber hinaus 
mfiBten bei Steuerbefreiungen in der Unter— 
nchmerkette die'nicht abZiehbaren Vorsteu— 
em in die Kosten des Untern'ehmens einge— 
hen und damit Grdndlage deer in' der nichsten' 
Stufe nachgeholte‘n Umsatzsteuer warden". 
Insofe‘m trite eine Umsatzsteuerkumulation 
ein. ‘Eine mit dem V'eflustndes Vorsteuerab- 
Zuges verbundencStCuerbefreiung ist deshalb 
nuifvffir Leistungemsinnvoll, die an nicht 211m 
Vorstcuerabzug 

' 

bere'chtigte Leistungsem~ 
pfai'nger 'erbrécht‘werdensSie wirkt sich ‘bei; 
diesenLeistun‘gen ~i11 dem:_Sihne aus, ‘daB die 
Wartschépfung desnsteuerbefreiten Unter— 
nehmers‘ unbesteuent bleibt 11nd kommt des- 
halb in~ihrer Aiuswirkung- der~Befreiung einer 
Wirtschaftsstufe'im bi‘s‘herigenUmsatzsteuerq 
system nahe. ‘ 

Steuerbéfreiter Umséitzé érschweren- abet 
auch, wenn der begfinst-igte-Unternehmer 
auch steuerpflichtige Umééitze tfitigt, die 
p'raktischc DurchfiihrUng “der 'MehrwertL 
st‘euer, die .Wegen den Aufzeichnungépflicht 
hin‘sichtlich der VOrstéuerbetrig‘e ohnehin 
mit .Mehrarb'eit verbundenv ist, in 'hohem 
Ma'Be; denn die in solchen Fillen‘notwendige 
Trbnnung der’ abziehbarem und nicht abziehL 
baren Vorstetier'mqzu'erheblichen Schwiei 
rigkeiten und ‘zum ‘Tcil‘ ‘unbefriedigenden 
Léisungen fiihren. 
Aus den dargelegten ErWfigungen Wurde 
deshalb der Kreis von Steuerbefreiungen, die 
mit dem Verlust 'des Vorsteuerabzuges Vera 
bunden sind (sogenannte ,,unechte Befreiun— 
gen“),~ tméglichst eng géha‘lten. fw’urden 
aus- dem bisherigen ‘Recht 'nur die im§6 Z97 
bis ,13 arigeffihrten . Steuérbefreiungefi fiber; 
nommen'. " ‘ 

Die [Stcuerbefreiung fiir die Vermietung und 
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Verpachtung .von‘GrLindstficken wurde aus 
dem .bisherigen Recht ,njc'ht fibernommen. 
Mit Rficksicht darauf, daB diese Urnséitze zu 
'einem crheblichen Teil an Untemehmér 'bc— 
Wirkt'Wérden; Wfirde'der mit einer Steuerbe— 
freiung verbun'dene Vcrlust von VOrsteucr— 
batréigenzu cine]: unerwfinschten‘ Kumulativ— 
wirkung‘ffihreri. Zurd‘em kommt 110011, (19.3 
beil einer'unechtén Bef‘reiung‘ der‘ Grund— 
st-iicksvermie‘tungen ‘und —verpachtungen 
schr Vie'le Unter’nehmer ,ihre Vorsteue'rn rin 
abziehbafe- und nicht abziehbare aufteilen 
'mfiBten. Eine Verteuerurig: ,der Mieten. fiir 
1\X/ohnun‘gen wird weitgehend dadurch ver— 
‘mieden, daB der Ent-Wurffiirdie Vermietung 
Tund Verpachtung Von Grundstijckcnden er- 
.méiBigten .Stcu‘ersatz Vorsieht..Da die Vor- 
umséitzk‘: an die.Ve‘rI‘nicter regelméiBig‘ dem 
vollen Steuersatz unterliegen- und die nicht 
belastete Wgrts'chépfung 'd'er Verm‘ietcr' vor 
allem bei unter Miete’rschutz stehendén 
Wohnungen‘relativ get-Eng ist, wifddurch 
die Besteu’erung de); 'Mi‘etumséitzeur‘nit d’em 
ermiiBigten .Steuersatz :eine, 'Verteuerung der 
Mieten im allgemei’nencher vérmieden, als 
be‘i einérSteuerbefreiung. . ‘ v 

An Steflg .d‘er Stufenbéfreiung des $4 Abs. ‘1 
Z; :11 ,,des Umsatzsteuergesetzss I959 ffir 
firztliche uhd iilm‘liche Hilfeleistungen, ffir 
die Liefcrungen von. Arzmei-j Heil— und 
Hilfimitteln und gewisse weitere Leistungen, 
soweit die Entgelte yon. den T réig'em dcr So.- 
‘zialversicherung und ihr'en Verbéinden Oder 
von den Trigern d’e's éfientlichen Ffitsorge— 
wesens ggezahlt'wcrden, tritt die Vorschrift 
de‘s;'§6_rZA.l 6 disses Gesetzes, welche‘ in Z‘ue- 

‘ix ammenhalt mit der Bestimmu‘ng des S2 Abs. 
3,.eine véllige EntlastungfdetTréiger dcr ISO- 

'r ialve‘rsicherung und ihrer Verb‘find‘e and dcr 
' 

tiger des ‘6ff’ent1icher‘1,FfirsorgéWesens von 
.a er Umsatzsteuer gewéihrleistec. 

~

~ 
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~ 

~~~ 

~ 
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~
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Auéflhrundfiinfithr 
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.keine Umsatzsteiicrk ethoben ‘und abwei: 
‘chend V011 diem' ibei Steuerbefreifingcn 
grundsé‘tzlich geltenden Vorsteuerabzugsverh 
bot der Abzug der Vorsteuer als zuléissig er“- 

‘klirt, wodurch einc Vallige Entlastung det 
Ausfuhr erreioht wird. Zu: den ‘solchermc‘n 
begfinstigten Exporten gehéren nicht nut 
Lieferungen‘ auslindische Abnetr iund 
Lohnve‘redlungcn fiir, 'a'usl'zindische Auftrag— 
.geber, sondem auch eine Rejhc yon sonsti— 
gen Leistungen fijr ausléindisghc Auftraggcs- 
bgr. 

7 
A 

-' ‘

A 

Andererseits Wird=dic exakte Belastung cin- 
gcffihrter Waren mi't Eihfuhrumsatzsteuer, 
die als Vorstcuer abz‘ugsffihig ist, zu eigér 
véHigc'n Gleichstcllung der ‘Importwarén 
mit Verglgiphbgmg inléindischcn Erzeugnis— 
sen ffihren. Die B‘eibehaltung dc: bishetigen 
Umsatzausgleichsteuerftcihcit bestimmtgz 
Warm Wire im Mehrwertsteuersystem un- 
wirksam, da bei dcr gewerblichen Einfuhr 
die ‘Umsatzs‘teucr jauf deb nichsten' Stufe 
nachgeholt Wfirde. Sic Wfirde Tlcdiglich cine - 
nicht bcabsichtigte .— Begfinstigung dcr cer— 
manneinfuhr zur Folgc ha‘bjen. ~ ~ g 

5. Steuersatz‘ - 

a) Steuersatzhéhe: :_ 
. 

= 4 

Ffir die Ermittlung d5: Stcucrséitjzc ist‘einer- 
scits die Hijhe des~ Steuerauflgonnnens. und 
der Bémessungsgrundlage, andemrseit's dc; 
Umfang deg Steuerbefréiungen urid Steuer—

I 

crmiiBigunge‘n v01: Bedcutung'. Zuniichst ist 
zu berficksichtigen, (1313 (135 Umsatzsteuer— 
auflgommen auch‘ ‘nach Einffihrufig dc: 
Mehrwertsteuer kCinc Schmalerung erfah— 
ren darf. Mit der Einffihrung dc: MchIWQirt— 
stcuet 5011 abs: auc‘h kein hb'heres Aufkom— 
men erzielt werden; 
Bémchhungcn, die ausgéhend von der Volks- 
einkommensgechnung ffir das lab: "1967 und 
unter Beriicksichti‘gung des Umsatzsteuer: 
und Beférderungssteueraufliomm¢ns fiir das 
Kalendcrjahr- I969 angcstclltwurdén, habcn 
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ergeben, daB der Normalsteuersatz mit 16 
Prozent und der érméiBigte Steuersatz mit 8 

Prozent anzusetzen ist. ‘ 

b) ErméiBigter Sgeuersatz: 
Schon bei Anwendung des bisherigcn Um- 
satzsteuergesetzes haben sich durch cine Viel— 
zahl von Steuerséitzen erhebliche Abgren— 
zungs- und AufzeichnungsschWietigkeiten 
ergeben. Diese Schwierigkeiten erscheinen 
jcdoch gering, verglichen mit denjenigen, 
die cine Mehrzahl von Steu¢rs§tzen im 
Rahmcn des Mehrwertsteuersystems zur 
Folge hitte. Aus Grfinden der Praktikabilitéit 
der' Besteuerung Wéire es zweifellos am 
ideal‘sten gewesen, nur einen einheitlichen 
Steuersatz vorzusehen, da auf diese Weiss 
zahlreiche Abgrenzungsschwierigkeiten, die 
mit jeder DiEerenziermg zwangsliiufig ver- 
bunden sind, vermieden worden waren. Ins- 
besondere wire die ffir die Mehrwertsteuer 
wichtige Technik der Rechnungserteilung 
und Aufzeichnungen wesentlich einfacher 
gewesen. Uberdies hitte ein einheitlicher 

Steuersatz erheblich njedriger gehalten wer— 
den kénnen als ein allgemeiner neben einem 
begfinstigten Steuersatz. Gewichtige sozial- 
und preispolitische Griinde lieBen es jcdoch 
geboten erscheinen, ffir bestimmte Lieferun— 
gen und sonstige Leistungen einen erméiBig- 
ten (halben) Steuersatz einzuriiumen, und 
zwar vor allcm in jenen Bereichen, in wd— 
chen es zu keinen Preiserhéhungen oder so— 
gar zu Preissenkungen kommen $011.. 
Zu den begiinstigten Umsiitzen gehéren — 
nicht zuletzt auch im Interesse der Landwirt— 
schaft und des Fremdenverkehrs -— die Liefe— 
ru‘ngen V011 Lebensmitteln und landWirt— 
schaftlichen Erzeugnissen sowie cine Reihe 
von sonstigen Leistungen auf dem Gebiet der 
Landwirtscha‘ft. Weiters ist die Vermietung 
und Vcrpachtung von Grundstfickcn sowie 
die Beherbergung in eingerichteten Wohn— 
und ScMafraumen in die Steuerpflicht zum 
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halben Steuersatz einbezogen worden. Dies 
vor~ allem deshalb, weil in der fiberwiegen— 
den Zahl der Fille die Besteuerung dieser 
Umsiitze mit dem halben Steuersatz sowohl 
im Unternehmerbereich als auch fiir Nicht— 
unternehmer giinstiger ist als cine unechtc 
Befreiung, abgesehen davon, daB diesc L6- 
sung systemgerccht ist und unerwiinschte 
Kumulativwirkungen - Wie sic bei einer un— 
echten Befrciung auftrcten wfirden —. ver- 
micden warden. Auf diese Weise wird auch 
erreicht, daB die Leistungen der Fremderi— 
verkehrswirtschaft mit Ausnahme der Ge- 
tréinkeliefetungen cinem einheitlichen Steu- 
crsatz unterlicgen. Um eine steuerlich glei— 
Che Behandlung V011 Mjetern und Weh— 
nungseigentiimem zu gewéihrleisten, wurden 
schlieBlich auch die Leistungen, die von 
Wohnungseigentfimergemeinschaften an ih— 
re Mitglieder erbracht wcrden, in die Be- 
giinstigung einbezogen. - 

Die Einbeziehung der Umséitze aus der T5- 
tigkeit der gemeinnfitzigcn Krankenanstalten 
und andcrer' gemeinnfitzigcr Institutionen in 
die Begiinstigung erkléirt sich aus sozial- 

politischen Griinden und ist hinsichtlich der 
Krankenanstalten in Zusammenhang mit der 
Befrciungsbestimmung des S6 Z. 6 zu sehen, 
die cine volle steuerliche Entlastung der So- 
zialversicherungstrfiger und der Trager des 
éfenthchen Ffirsorgewesens gewfihrlcistet. 
Mit Rficksicht darauf, (193 die Beférderungs 
steuer in die Umsatzsteuer einbezogen wir 
und die bisher‘ige bef6rderungssteuerlich 
B'egiinstigung der Sozialvcrkehre ungeféi 
beibehalteri warden soll, wurde schlieBlic 
auch ffir die Personenbeffirderung im Nah 
'verkehr ein erméiBigter Steuersatz vorgese 
hen, um Tafiferhfihungen auf diesem Sekto 
méglichst hintanzuhalten. 

6. Ubergangsprobleme 
Der Ubergang von der. Allphasen—Brutto 
umsatzsteuer zu einer systemgcrechten Mehr' 
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Wertsteuer Wird auf lingers Sicht betrachtet 
fiir die ésterreichische Wirtschaft cine vélh'ge 
Wettbewérbsé und Konzentrationsneutrali— 
tit bringcn und dutch den Wegfall der Ku— 
mulierung die unterschiedlich hohe Belas— 
tung zwischen lohn- und' kapital(anlagen)in— 
tensiven Untemehmungen beseitigen. Trotz— 
defn darf abet nibbt fibersehen warden, daB 
sich neben den Anpassungsschwierigkeiten in 
bezug auf Kalkulation, Rechnungslcguhg 
und Buchffihrung unvermeidliche Um— 
schichtungen im Preisgeffigc ergebcn wer— 
den, die gegebenenfalls auch Rfickwirkun— 
gen auf die Héhc des allgemeinen Preisni— 
veaus ha‘ben kénnen. Weiters gilt es die Tat- 
sache zu beachten, daB im Zeitpunkt des 
'Uberganges noc’h mit Bruttoumsatzgtefler' 
’belastete Bestéinde an Anla‘ge— und Umlauf— 
giitern Vorhanden sein werd‘en. 

a) Preisbildung — Zeitpunkt dcs System- 
wechsels: 
Fiir das Gelingen eincs reibungslosen Uber— 
gauges ist zuniichst die Konjunkturlage von 
entscheidender Bedeutung. Die Bercitschaft 
der Unternehmer, aus den Preisen-fijr Liefe— 
rungen und sonstige Leistungen die Brutto— 
umsatzsteuer zu climim'eren, wi'rd in einer 
Phase der Hochkonjunktur wesentlich ge— 
ringer ‘sein, alsin einer Phase der Konjunktur— 
verflachung oder Konjunkturkrise. Unge— 
rechtfcrtigte Preissteigcrungen als Polge einer 
unvollkommencn Bereinigung der Preise um 
die Bruttoumsatzsteuer werden nut vermic— 
d‘en warden kiinnen, Wenn zum Zeitpunkt 
der Einfiihrung der Mehrwertsteuer ein 
Kiufcrmarkt herrscht. Da die Mehrwert— 
steuer im Gegensatz zur bisherigen Brutto— 
umsatzsteuer nicht in die Kosten des Unter— 
nehmens eingeht, ist die Ermittlung soge~ 
nannter Nettowerte' (NettokalkulatiOn) cine 
Grundvoraussetzung ffir die Preisbildung 
hach'Einffihrung der MehrWertsteuer. 
Neben der Konjunktur— und Marktlage 
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Wird selbstVerstéindlich auch die H6115 des 
Mehrwertsteuersatzes fiir die Preisbildung 
von entscheidender Bedeutung scin. -Bei‘ 
richtiger Wahl des Steucrsat‘zes und entspre- 
chender Bereinigung der Preise um die 
Bruttoumsatzsteuer dutch die Unternebmer 
mfiBte theoretisch das Preisniveau gleich 
bleiben und lediglich cine Verschiebung im 
Preisgeffige eintreten. 

b) Endastung der Altvorréitcz 
In einer Volkswirtschaft mit h‘ohem indu— 
striéllem Produktionsniveau sind die Be- 
stinde an Anlag’egiitern und Vo‘rréiten cine 
unabdingbarc Voraussetzung ffir einen rei- 
bungslosen Produktionsablauf und Ver- 
teilungsprozeB. NaCh dem Uberg’ang zur 
Mehrwertsteuer treten aber .diese Vorriite 
und Anlagegiiter, die noch mit der Brutto- 
umsatZsteuer belastct sind, mit solchen in 
Konkurrenz, die infolge des Vorsteuerabzu— 
ges ohne Belastung mgeschafit Werden: ffir 
beidc entsteht jedoch beim Verkauf an den 
Letztvcrbraucher - bei den Anlagen hin- 
sichtlich des Anteiles dér Abschreibung ini 
Pr'eis —- die Mchrwertsteuer. Um Preissteige— 
rungen aus einer doppelten Belastung zu ver- 
meiden und‘ um ei’n'e St6ru‘ng im Investi- 
tions— und im Lagerzyklus vauszuschlieBen, 
muBte cine Regelung ‘getrofi‘en warden, 
Welche die vollkommene Entlastung der 
Altanlagen und der Vorréite von der Brutto- 
umsatzsteuer zur Folge ‘hatte. cine voll- 
kdmmene E'ntlastung der Altanlagen, deren 
Bestand nachv den zur Verfiigung stehenden 
statistischen Unterlagen mit .ungcféihr 250 
Milliarden Schilling gcschéitzt Werden kann, 
und der Vorréite, ffir die ein durchschnittli— 
Cher Stand von 80 Milliardén Schilling ange— 
nommen werde'n kann, Wiirde bei diner an— 
genommenen durchschm'ttlichen Belastung 
von IO Prozent abet kaum ein Iahrcsaufkom— 
men an Umsatzsteuer ausreichen; cine solche 
Entlastung kann daher schon aus budgetiren 
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Griinden nicht ernstlich in Erwiigung gezo— 
gen warden. Der Gesetzentwurf sieht daher 
wohl cine Entlastung fiir das Vorratsver- 
magen, nicht abet auch cine solche ffir das 
Anlagevermégen vor. Dutch diese Mafi- 
nahme wird gewfihrleistet, daB ffir das Vor— 
ratsvermb'gen cine Doppelbesteuerung nicht 
eintritt und daher ein Preisauftrieb allein aus 
diesem Grunde ausgeschlossen wird. Wei- 
ters wird dadurch vermieden, daB die Lager- 
vorréite im Iahr vor der Einffihrung der 
Mehrwertsteuer abgebaut warden, was Wie— 
der nach dem Stichtag zu einem Nachfigagc— 
boom und damit zu cinem entsPrechenden 
Preisauftrieb ffihren wfirde. 
Die Entlastung der Vorréite, die preiqlitisch 
nur dann am wirksamsten scin kann, wenn 
sic zumindest innerhalb des erstcn Iahres 
nach dem Ubergang zur Mehrwertsteuer er- 
folgt, kann nut nach Durchschnittswerten er- 
folgen, weil die genaue Héhe der Belastung 
eh1cr.Ware mit Bruttoumsatzsteuer als Folge 
der mangelnden Transparenz des Systems 
der Allphascn—Bruttoumsatzsteuer nicht be- 
kannt ist. Zur Entlastung wird dahcr die 
Grfippeneinteilung der Anlage F zum Um— 
satzsteuergcsetz 1959 herangczogen, Aus 
Griinden der Vereinfachung und den Aus— 
schaltung von Harteféillen wird die Gruppen— 
cinteilung auf drei Gruppen reduziert. Die 
Vorréite desHandels warden im Hinblick auf 
die zusitzliche .Stufenbelastung anléiBlich der 
Lieferung dutch den Erzeuger an den Lager- 
halter ¢ntsprechend héher entlastcti 

c) Behandlung der Altanlagen und der NeuT 
ahschafi'urigen: 
Unter b) wu'rdc bereits dargestellt, daB~ aus 
budgetiren Grfinden cine Endastung der 
Altanlagen von der ABruttoumsatzsteuer 
nicht crfolgen kann. Die Folge wird daher 
sein, daB mit den Abschreibungsquotcn der 
Anlagen alte Umsatzsteuer in die Kalkula— 
tion zur Ermittlung der Nettowertc bei der 
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Mehrwertsteuer eingeht und insoweit also 

cine Doppelbesteuerung gegeben sein wird. 
Im~Hinb1ick darauf, daB diese Anteilc im 
Endprodukt eines Gutes verhéiltnisméiBig ge— 
ring sind und die Abschreibung eines Gutes 
auf mehrere Jahre verteilt crfolgt,‘ wird diesc 
Belastung und die dadurch ‘eintretende 
,,Prcisverschmutzung“ jedoch in ertréigli— 

chefi Grenzen bleiben. Einc Nichtentlastung 
der Vorrite, die konsumnéiher und daher 
preiswirksamer sind, wfirde dagegen das 
Preisniveau entschieden ungiinstiger beein— 
flussen. 
Die Unméglichkeit ciner Entlastung der Alt- 
anlagen wfirde i'n Verbindung mit dem Um— 
stand, daB‘nach dem Ubergangsstichtag an— 
geschagfl‘te Anlagcgiiter um den Betrag der 
eliminierten Altumsatzsteuer billiger sind, zu 
einem konjunkturpolitisch .sché'dlichen In- 
vestitionsstop ffihren, da jeder Unternehmer 
bemiiht sein wfirde, die nach dem Uber— 
gangsstichtag eintretende giinstiggrc Ein 
kaufssituation abzuwarten. Um cine derarti 
ge Entwicklung zu verhindern und um 
gleichzeitig die Mitteluffir die Finanzierun 
der Altvorratsendastung aufzubringen, bie 
tct sich die Méglichkeit einer Besteuerun 
des unternehmerisqhen Selbstverbrauche 
(Investitionssteuer), an. Die ,,Besteuerung“ 
des unternehmerischen Selbstvcrbrauchc 
stelltA jedoch — wirtschaftlich gesehen — nu 
cine teilweise Rfickgéingigmachung des‘ 
Zusammenhang mit dc: AnschaEung ode 
Herstellung eines Wirtschaftsgutes erfolgte 
sofortigen Vorsteuerabzuggs dar, so da 
gxundséitzlich auch von cine: stufenweise 

des vollen Vorsteuerabzuges ffi 
Investitionsgfiter gesprochen werdqn kann 
Dutch cine solche MaBnahme wird den In‘ 
vestoren der Anreiz genommen, Investitio 
nen erst nach dem Ubergangsstichtag vorzu_ 
nehmcn, was wieder cine erhiihte Nachfrag 
und damit verbunden einé preissteigemd' 
Wirkung ausléisen Wiirde; Die Ubergangs 
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regehmg witd bei fallenden Sétzen auf einen 
Zeitraum Von einigen Iahren erstreckt, WO- 
bei der Steuersat‘z iIh ‘er‘stén Ia’hr nach dem 
Ubergang ungefiihr der durchschnittlichjcn 
kumulatiVen Vorbelastung der vor dem 
Ubergangsstichtag angeScha‘fl‘tcn Investi— 
tionsg'iiter entspricht. Dutch dicse Regelung, 
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die preispolitisch vertretbar ers‘cheint,‘ Wird 
gewéihrleistet, daB keine maBgebliche Be— 
ein‘fluSsung des Konjunktufablaufesr e'intritt. 
Gleichzeitig VVilfd auf diese Weise ein GroB— 
tail der’ ffir die Finanzierung der Altvorrats- 
endastung erforderlichen Mittél aufg’ebracht. 
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- FRANCE 
Tax Reform with respect to Income derived through Building Construction 

La réforme du régime fiscal des profits de construction ' 

Note d’information du Ministére de l’Economie et des Finances du 7 mai’ 1971 

Parmi les mesures d’incitation :‘1 la construc— 
tion de logements figurent plusieurs disposi- 
tions d’ordre fiscal dont le bénéfice est réservé 
aux revenus provenant de l’épargne investie 
dans ce secteur important (16 l’activité écono- 
mique. 
L’échéance de ce régime fiscal dérogatoire, 
créé en 1963 et prorogé 2‘1 deux reprises, étant 
fixée pour l’essentiel 2‘1 1a fin de l’année 1971, 
il est apparu indispensable aux Pouvoirs pu— 
blics d’en envisager 1a réforme. 
Le Ministre dc I’Economie et des Finances 
vient dc présenter au Conseil des Ministres du 
5 mai 1971 165 grandes lignes de ce projet. 
Le projet de loi correspondant portant réfor— 
me de la fiscalité des profits de construction 
sera prochainement déposé sur le Bureau de . 

I’Assembl'ée Nationale. 
Une note publiée par le Ministre de l’Econo— 
mic et des Finances rappelle les modalités de 
taxation actuellement en vigueur et expose ' 

de fagon sommaire les grandes lignes des 
dispositions retenues. 

I.-~LE REGIME D’IMPOSITION ACTUBL 
ET SES LIMITES 

I. — Les principes essentiels du re'gime en‘ vigueur 
Trois principales dispositions sont actuelle~ 
ment appliquées '21 titre transitoire dans le 
domaine fiscal en vue d’e’ncourager l’inves— 
tissement de l’épargne dans la construction 
de logements: 
a) les profits de construction qiu' 5e rattachent a 
l’exploitatz’on d’tme entreprt'se industrielle ou 
comrnerciale échappent 2:. toute imposition 
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tant qu’ils font I’objet d’un remploi et de- 
meurent investis dans l’entreprise; 
1;) [es personnes morale: passibles dc l’impét 
sur les sociétés peuvent bénéficier d’une 
impOsition au taux réduit de 25% — au lieu 
de 50% — pour les profits provenant d’opéra— 
tions .de construction réalisées 2‘1 titre acces- 
soire; 

c) les personnes physique: qui disposent par 
aflleurs d’autres sources normales dc revenus 
sont passibles d’un prélévement de 25%, 
libératoire de I’impét sur le revenu, applica- 
ble aux profits de construction tirés de place— 
ments r’éalisés é titre habituel. 

2. — U11 systéme‘ provisoire et une application 
pre’caire 

Les dispositions actuelles instituées en 1963 et 
prorogécs en 1965 et en 1970 ont conservé un 
caractérc transitoire et essentiellement pré- 
caire. * 

En efet, la Loi n. 70-60I du 9 juillet 1970 a 
donné au Gouvernement 1a faculté dc mettre 
1611 par décret, £1 partir du 1er jam/fer 1972, 
au régime du sursis d’imposition sous condi— 
tion dc remploi. De plus, 19. taxation allégée 
(taux réduit d’ifnpét sur les sociétés et pré— 
lévement libératoire de 2 5%) ne sera plus ap- 
plicable aux profits résultant de la vente 
d’immeubles pour lesquels le permis (16 con—- 
struire a été délivré aprés cette méme date. 
L’approche de cette éc‘héance confére au 
régime actuel une précarité nuisible au déve— 
loppement du secteur de 19. construction. 
C’est pourquoi, mettant 21 profit 16 délai qui 
lui était accordé, le Gouvernement a décidé, 
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aprés consultation des organisations pro— 
fessionnelles, dc défim'r un re’gime' d’imposition 
applicable :3 l’ensémble des profits de construction 
pour-165 dix années £1 venir, c’est—é—dire pour 
la pe’riode allantjusqu’au 31 décembre 1981. 

II. ~LA REFORMxB ENVISAGEE 

1. — Les objectifs poursuiuis 
La réforme proposée‘répond 21 plusieurs pré— 
occupations: ‘ 

- Elle constitue une mesure d’encourage— 
ment it Ia transformation des structures économi— 
ques’ du secteur de la construction en favori- 
sant 1a 'création dc sociétés de dimension 
sufiisante et disposant decapitaux-permanents 
Les dispositions relatives au régime des' 
socié‘tés traduisent essentiellement ce Souci 
d’as'surer :‘1 la construction run financ‘ement 
stable. 
— Elle est, en méme temps, une mesured’in— 
citation :3 l’e’pargne. II convient en effet d’inci- 
ter les particuliers 5. maintenir, dans 16 sec- 
teur de la construction dc logements, les 

capitaux qui y sont'actuellement investis. 
— Un souci de‘ simplification et de‘ clarification 
du systéme a‘ conduit les Pouvoirs publics £1 

proposer l’abandon des distinctions actuelle’s 
pour ne laisser subsiste‘r que deux régimes, 
1’un pour les sociétés, l’autre pour les particu— ‘ 

liars. 

2. — Le régime pre’vu pour les sociétés 
A)‘ Un assouplissement dc l’obligation du 

remploi des profits 
— Le re'gime actuel des entreprises, celui de 
l’exone'ration sous condition de remploi, manque 
dc souplesse en dépit de ses avantages. 
En efet, pour que l’exonération joue, i1 faut 
que la totafité du prix de cession de l’immeu- 
ble soit réinvestie dans 19, construction. Lors— 
que 16 profit initial est ainsi réemployé plu— 
sieurs fois ct s’accroit du bénéfice réalisé it 

chaque étape, un processus cumulatif se dé— 
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veloppe, qui .peut' placer l’entreprise dans 
l’impossibilité dc poursuivre le‘ remploi. Or, 
en l’éta’c actuel des textes, i1 n’est possible de 
sortir de ce régime qu’en acquittant Ifimpét 
'au taux normal, c’est—é—dire, pour les socié— 
tés,ce1uide 50%. ‘ 

— Le re'gime envisage' pour les sociétés (16 con— 
struction de logements comporte, at'l con- 
traire, une taxation imme’diate. Mais cette 
taxation est toutefois atténuée at 116 porte que 
sur une fraction (3 0%) des profits. 
En contrepartie, les sociétés pourront immé— 
diatem’ent distribucr en franchise d’impét un 
dividende égal au montant dc l’impét. 
Le reste des profits bénéficiera d’une exoné— 
ration partielle ou totale en fonction de la 
durée du réinvestissement (4 ans 011 7 ans); - 

En outre, dans un but de simplification, 
lorsqu’il s’agira dc sociétés dont l’activité est 
la construction de logements, 1a nature des 
remplois ne fera pas l’objet d’un 'contréle 
particulier, afin de réduire les obligations 
comptables des professionnels ,de la construc— 
tion. En revanche, Ia fraction non imposée 
des profits sera portée it un compte de réserve 
spéciale et les prélévements opérés sur cette 
réserve donneront lieu au paiement de 
l’impét. ' 

B) U11 régime uniqué pour uneméme 
entreprise 

— Dans le re’gime actuel, l’exonération 'sous 
condition dc remploi ne peut s’appliquer 
qu’aux profits réalisés 2a. l’occasion d’opéra— 
t‘ions portant sur des immeubles afectés 21 

l’habitation pour les trois—quarts au moins de 
leur superficie. Cette condition est appréciée 
immeuble par immeuble ou, éventuellement, 
au regard du groupe d’immeubles qui fait 
l’objet d’un méme permis de construire. 
Cette régle a pour obj et de réserver 1e régime 
de faveur 51a construction de logements. 
—— Dans lé re’gime propose’, cette régle conserve 
bien entendu touts sa valeur, mais elle est 
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cependant apparue trop rigide da‘ns certains 
cas, au point d’introduire des contraintes in- 
opportunes sur le plan de l’urbanisme. C’est 
pourquoi 1e projet prévoit Que 1a condition 
d’aflectation é l’habitation des trois-quarts de 
la superficie construite sera désormais ap- 
préciée globalement pour l’ens'emble des ope’ra— 
tions d’une socie’te’. 

C) Un systéme applicable 3a la généralité 
des sociétés. 

Ccs dispositions s’appliqueront intégralement 
au‘x sociétés qui ont pour seule activité 13 
construction dc logements. Sous réserve 
d’adaptations qui seront fixécs par un de’cret 
en Conseil d’Etat, le méme régime pourra 
s’appliquer par aflleurs aux sociétés qui 'ne 
remplissent'pas cette condition. Toutefois, en 
ce qui Ies concerns, la condition tenant £1 

1" affectation des immeubles £1 ‘1’ habitation 
continuera d’étre appréciée, comme actuelle— 
ment, programme par programme, et un 
contréle seraexercé’sur 1a nature des remplois 
effectués pourrs’assurer qu’ils sont bien inves— 
‘tis dans la construction. 

3. — Le régz'me applicable aux per$onnes physi- 
que:

' 

A) Le maintien d’une taxation réduite 
Le Gouvernement a été conduit é proposer 'le 
maintien du caractére libératoire du préléve— 
ment opéré sur les profits réalis'és par les per- 
sonfies physiques. En 'efi‘et, 'la‘ suppression de 
vcc régimc risquérait dc tarir une source 

~ d’épargne important'e 'pour le secteur de la 
construction. 

' y 
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Mais comme actuellement, i1 ne s’appliquera 
qu’aux profits provenént d’opérat‘ions por— 
tant ‘sur des immeubles aflectés ti l’habitatiOIz 

pour les trois—quarts au‘moins de Jam‘superficia 

B) Un avantage appliqué de faéon‘ plus 
modulée 

Un souci d’équité conduit :‘1 liniitéf ce came;- 
tére libératoire qui constitue un avantagc ex- 
ceptionnel pour ceux de ses bénéficiaires que 
la progressivité dc l’impét mi: 16 revenu amé— 
nerait normalement-z‘l taxer dans les tranches 
165 plus élevées du baréme. 
C’cst pourquoi, il a été proposé de porter le 
taux du préléuement (162 5 :2 30% et d’cn limiter 
1a portée, 51 tm montant de 100.000 F par an, 

‘ 
ce chiffre pouvant faire l’objet d’un étale— 
ment sur une période de 4 ans; afin de tenir 
compte de l’importance des variations des‘ 

revenus de ‘cette‘ nature d’une année‘ 'sur 

l’autrc. 

C) Un régime unique applicable ices profits 
Le désir de clarifier at de simplifier 1e disposi- 
tif applicable aux profits passibles 'de 17imp6t 
sur '16 trevenu a amené l‘e ‘Gouvem‘ement é 
proposer I'a‘ suppressiOn‘ ass "distinctions ac- 
tuelles enfre revenus professionnels ct place- 
ments ne constituanj; pas la source normals 
des revenus: Désormais, Ies profits réalisés 
par toutes les personnes passible‘s db I’impét 
sur le revenu, qu’il s’agisse de particuliersou 
d’entreprises non assujetties é l’impét sur les 
sociétés, seront soumis 5 un régime unique, 
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in the Income Tax Aét is appended. ~ 

Library iqtérnatiQnél Butgau of. 
'Fisc‘al Dawenwtidfi 1'10. B 5639 
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CANAvDIAN ‘DBPRECI‘ATION. G‘UIDE 1970-3- 
Revised to March 10, 1970; Published by 
Commerce Clearing House, Ltd., Don Mills, 
Gun, 1970. nth ed. 215 pp. 
Explanatory introduction: and‘full. text of the 
law and regulations concerning capital'césts‘ 
allowances as revised to March IQ, .1970. 
Library International Bureau of 
Fiscal Documentation no. B 5641 

-C_ANADIA»NV ESTATE TAX, TAX, AND 
SUGGESSION DUTIES Gums, 6th’ ed. A 
Commentary on Federal and Provincial Legisla- 
tion Relating ,to Taxation of Estates Sue-s 
ceSSions-. Published by Commerce. Clearing 
House, Ltd. Don Mills,70nt.., 1979. 208 pp. 
This book discusses the Federal, Estage Tag; Act, 
the Federal Gift Tax, the Estate Tax Rebate 
Acts of Alverta and Sggkgt‘chew‘an, the Estate 
Tax Rebates Reciprocal Afrallgeménts Ads of 
Alberta and Saskatch¢wan and the Sugcession 
Duties Acts of British Columbia, Ontarib'and 
Quebec‘as amgnded t9 June 1:, 1970, 
Librairy Intéma‘timal Bureau bf 
Fiscal Documentation no. B 5644 

CANADIAN EéT'ATE' TAX AND stjc’c'jasSIo'N 

DUTIES ACTS. Including A‘ll Amendménfs to 
May I, 1970. Published by'lCor‘n‘mefée' Cléaring, 
House Ltd., Don Mills, Ont, 9th ed, 1979. 268 
pp.. 
This edition contains the full texts of the Federal 
Estate and Gift T515: grid of the Succession Duty 
'Acts in ‘the' provinces of‘ British Columbia, 
Ontario and Quebec and the tem of th'gé B'fifish 
Columbia " and Optaric) r‘egulétib'm' is ‘ hmégded 
to May I, 19:70. ‘ 5' 

‘

7 

Library International Bureau of 
. fiscal Documentatign' n9. B 5643 

CANADIAN'INCOME' "IA-X REGULATIONS: e 
Consolidated to January I, 1970. Published *by 
Commerce Clearing House Ltd., Don. Mills, 
Ont, 1970. ,‘ 

_ 
.. 

Full text of the official.ragulations‘asamended to 
January I, 1970. 
Library Intérfiggiofigl Bureau 9f 
Fiscal D’ocu’r’fientétion no. B 5642 
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BOOKS 

CANADIAN MASTER TAX GUIDE — A guidebook 
to Canadian Income Tax. Published by Com- 
merce Clearing House Ltd., Don Mills, 1971, 
26th ed. 587 pp. 
Introductory explanatory guide to Canadian 
federal'income taxation with references to the 
statement of the law, regulations, rulings, and 
court decisions issued as of January I, 1971- 
Current rates of the excise tax and estate tax are 
included. 

Library International Bureau of 
Fiscal Documentation no. B 564.8 

CANADA’S TAX STRUCTURE IN CHART FORM 
1970 — Canada, the Ten Provinces¥ the North- 
west Territories and Yukon; Published by 
Commerce Clearing House Ltd., Don Mills, 
Ont. 1970 4th ed. 74 pp. 
Condensed information in chart form on the 
taxes and rates imposed by Canada and by each 
of the ten provinces of Canada and the North— 
west and Yukon territories. 
Library International Bureau of 
Fiscal Documentation no. B 5646 

“DIVIDEND STRIPPING IN CANADA. An Analysis 
of Section I 3 8A(I) of the Income Tax Act, by J. 
Barbeau and DH. Parkinson. Published by 
Commerce Clearing House Ltd. Don Mills, Ont. 
1964. 28 pp. 

' 

Informative analysis of article I 38A (1) aiming at 
the prevention of dividend stripping by which 
the undistributed income of a corporation could 
be extracted without the payment oftax. 
Library International Bureau of 
Fiscal Documentation no. B 5637 

INCOME TAX HANDBOOK 1970—71, by AW. 
Gilmour. Published by Richard de 1300, Ltd. 
Toronto, 1971, 20th ed. 1519 pp. 
The main purpose of this handbook is to assist the 
businessman, accountant and student to gain 
general understanding of the provisions of the 
Income Tax Act. It is recommended to use in 
addition to a copy of the Income Tax Act to 
verify the explanations contained in this Hand- 
book. Attention is also given to the provisions of 
the double taxation agreements concluded by 
Canada. 
Library International Bureau of 
Fiscal Documentation no. B 5628 

INCOME TAX PROBLEMS. CANADA 1970, by 
EC. Stewart and R.D. Weil. Published by 
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Commerce Clearing House Ltd., Don Mills, 
Ont. 6th ed. 1970. 160 pp. 
Cdllection of concrete income tax situations 
designed to induce the student of taxation to do 
petSonal research on the particular problems and 
to EnCOurage an exchange of ideas with fellow 
students or withinstructbrs. . 

Library International Bureau of 
Fiscal Documentation no. B 5645 

INCORPORATION AND INCOME TAX IN CANA- 
DA, 4th ed., by G.W. Riehl. Published by 
Commerce Clearing House Ltd., Don Mills, 
Ont, 1965. 196 pp. 
This fourth qdition includes several revisions 
necessitated by changes in legislation and exami— 
nes the position of the closely held' corporation 
and the principal shareholder; however, some 
points of discussion are applicable to more widely 
held corporations, particularly in relation to the 
remuneration of executives. Text of sections of 
the Income Tax Act relating to the subject 
matter covered by this book is apfiended. 
Library International Bureau of 
Fiscal Documéntation 110. B 5638 

PREPARING YOUR INCOME TAX RETURNS: 
CANADA AND PROVINCES, by R.A."Lachance 
and GD. Eriks. Published by‘ Commerce 
Clearing House Ltd., Dc‘m Mills, Ont. 1971. 196 

Practical guide for individuals who prepare their 
own 1970 tax returns. 
Library Ifitcmationifl Bureau of 
Fiscal Documentation no. B 5636 

SALES TAX GUIDE CANADA. 1970-71. The 
Law, Regulations, Rulings and Departmental 
Circulars Organized and Explained. Revised to 
October 1970. Published by Commerce Cleai'ing 
House, Ltd., Don Mills, Ont., 1970. 806 pp. 
Quick reference information to answer sales and 
excise tax problems. Texts of the Excise Tax Act, 
departmental regulations, circulars, rulings and 
court decisions relating thereto are appended. 

Libraiy International Bureau of 
Fiscal Documentation no. B 5647 

WHITE PAPER ON TAX REFORM. Summary of 
Public Hearings, 1970. Published by Commerce 
Clearing House, Ltd., Don Mills, Ont. 1970.. 477 
pp. , 

. .
. 

Summaries of 150 selected briefs examined by 
the Standing Committée on Finance, Trade and 
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Economic Affairs of the House of Commons. 
Library Inteinatic’mal Bureau of 
Fiscal Documentation no. B 563 5 

CONGO 
CODE‘DBS CONTRIBUTIONS DE LA REPUBLI— 
QUE'DEMOCRATIQUE DU CONGO. Published by 
Fiduciaire d’Europe ct d’Afrique au Congo, 
B.P. 4741, Kinshasa II, 1971. . 

Loose-leaf publication containing full texts of the 
effective tax_ IEgislation with regard to income 
tax,,turnover~ tax and other levies related thereto 
but Without customs duties and excise taxes. The 
material is updated as ofjanuary I, 1971. 
Library International Bureau of 
Flscal Documentation no. B 10.041 

FRANCE 
L’INTERESS‘EMBNT DU PERSONNEL ET LBS 
PLANS D’EPARGNE‘ D’ENTREPRISE, by F. 
Jullien and C. Bruno. Published by Seciété 
des Services Lamy, 155 bi's, rue Legendre, Paris, 
1971. II 5 pp. 
Profit—sharing and saving schemes for employees. 
Library International Bureau of 
Fiscal Documentation no. B 5649 

GERMANY 
BBBICHT D‘ER STEUERKOMMiSSION ZUM 
AUS SBNSTEUERRBCHT, Schriften‘reihe des Bun— 
desnfinisteriums der Finanzen. Heft 16. Published 
by Wilhelm Stollfuss Verlag, Bonn, I‘. Aufl. 
1970. 80 pp. 
Text of Report of the Tax Reform Commission 
dealing with the tax avoidance in the internatio- 
nal- sphere governed by German tax laws. 
Library International Bureau of 
Fiscal Documentation no. B 5633 

BILANZIERUNGSWAHLRECHTE. MaSSgébliCh-r 
keit handelsrechtlichet Walflmij‘glichkeiten ffir 
die steuerrechtliche Gewirmermittlung, by U. 
Niemann. Published by Institut ‘Finanzen und 
Steuem’, Bonn, Matkt 14. Heft 98, 1971. 64 pp. 
Study on the optional provisions governing the 
determination of profits for purposes of tax law 
under German legislation. 
Library International Bureau of 
Fis'cal Documentation nb. 56 50 
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BIBLIOGRAPHY 

RECHTZEITIG SCHENKEN. Vermb'gensiibettra— 
gungen 51nd Schenkungen im Steu¢rrecht, by M. 
Trol‘l‘. Published by Forkel Verlag, Stuttgart- 
Degerloch. 1971. 307 pp. 
Estate tax planning in connection with income 
tax and other taxes considered in View of the 
pending major reform in German tax legislation 
which will encompass among other things, the 
inheritance tax. 
Library International Bureau of 
Fiscal Documentation no. B 5653 

INTERNATIONAL 
FISCAL AND MONETARY PROBLEMS IN DE- 
VELOPING STATES. Proceedings of the third 
Rehovoth Conference. Edited by David Kri— 
vine. Published in eboperation with the 
Rehovoth Conference on Fiscal and Mohetary 
Problems in Developing States by Frederick A; 
Praeger, Pall Mall Press, 5 Cromwell Place, 
London SW7. 
Library International Bureau of 
Fiscal Documentation no. B 5630 

STEUERNORM U'ND STEUERWIRKLI CHKEIT. 
Band II. Steuermentah'téit und Steugrmoral‘ in 
Grossbritannien, Frankreich, Italien, und Spa— 
nien. Published by Westdeutscher Verlag, K'dln 
und Opladen, 1969. I95 pp. 
Volume two containing studies by vérious 
authors with regard to the attitude of taxpayers to- 
ward paying taxes in France, Italy, Spain and the 
United Kingdom. Appended are contributions 
by G. Schméilders and B. 'Strumpel with re‘spect 
to empiriCal studies in income tax compliance. A 
list of literature per country has been appended. 
Library International Bureau of 
Fiscal Documentation no. B 5654 

DIE STEUERSYSTEME IN BWG-STAATEN, IN 
EFTA-STAATEN UND DEN USA, by A. Mennel. 
Published by Verlag Neue Wirtschaftsbriefe 
GmbI-I, Heme Berlin. 1971. 214 pp. ' 

Comparative study of the tax systems in the 
EEC—countries, EFTA-countries and the USA as 
in effect at the end of 1970 with, where known, 
remarks on tax reform proposals for 1971 and 
I972. It should be noted that the author ex— 
presses in the preface the possibility of mistakes 
and incompleteness in this study due to the 
foreign languages And the complexity of so 
many tax systems. ' 

Library International Bureau of 
Fiscal Documéntation no. B 5626 
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BOOKS; LOOSE-LEAF SERVICES 

MALAWI 
THIRD. ANNUA‘L Rméom‘ or THE COMMISL- 
SIONER 0P TAXES FOR THE YEAR ENDED 3Is't 
March 1970. Minimum tax, Graduated tax, and 
As'sessed tax. Published by Malawi Government, 
Department of Taxes, Ministry of Finance, 
Zomba, 1971. 6 pp. 
Library International Bureau of 
fiscal Documentation no. B 10.037 

THIRD ANNUAL REPORT OF THE COMMIS— 
SIONER 0F TAXES FOR THE YEAR ENDED 31’st 
March, 1970. Income Tax. Published by Malawi 
Government, Department of Taxes, Ministry of 
Finance, Zomba, 1971. 23 pp. 
Library International Bureau of 
Fiscal Documentation no. B 10.038 

UGANDA 
TAXATION FOR DEVELOPMENT. A Case Study 
of Uganda, by DR Ghai. East African Studies 
23, published by East African Publishing House, 
Uniafric House, Koinangc Street, P.O. Box 
30571, Nairobi, 1966. I32 pp. 
Study on the incqme elasticity of the tax structure 
system of Uganda as a critegion for development. 
Library International Bureau of 
Fiscal Documentation no. B 10.036 

USA 
EEDERAL ESTATE AND GIFT TAXES EXPLAgNED, 
Including Estate Planning. 1971 ed. Published by 
Commerce Clearing House, Inc., Chicago. 318 
PP- 

Guide for persons who ,work with federal estate 
and gift taxes in the areas of tax return prepara- 
tion, tax payment, planning, and instrument 
drafting. 

Library International Bureau of 
Fiscal Documentation no. B 5656 

FEDERAL ESTATE AND GIFT TAXES — Code and 
Regulations — as of March I 5, 1971. Published by 
Commerce Clearing House, Inc, Chicago. 352 
PP- 
Full texts of the estate and gift tax provisions and 
relevant oflicial- regulations thereto'reproduced. 

Library International Bureau of 
Fiscal Documentation no. B 563 I 

THE SHIFTING TA}; BURDEN: Implications for 
Capital Investment. Tax Foundation’s 22nd 
National Conference. ‘ 

Published by Tax Foundation Inc., New York, 
N.Y., 197x. 56-pp. 
Proceedings of a’- conference held by the Tax 
Foundation in 1970.

‘ 

Library International Bureau of 
Fiscal Documentation no. B 5658 

1971 U.s. EXCISE TAX GUIDE, published by 
Commerce Clearing House, Inc., Chicago, 1971. 
452 PP- 

‘

‘ 

Explanation to the excise taxes and all other ‘laWS 
enacted _up to date of its publicatipn including 
réferences to new regulations, important rulings 
and coprt decisions. 
Library'Intematiqnal Bureau of 
Fiscal Documentation no. B 562.3 

LOOSE-LEAF SERVICES 
Releases froni'May I — May 31, 1971 

BELGIUM 
1321:4511c OVER D-B TQBGEVQEGDE WAARDE, 
teleascs 3 1.. 32 
C.E.D. Samsom N.V. Brussels 

DOORLOPENDE DOCUMENTATIE . INZA_KE 
B.T.W./LB DOSSIER PBRMANBNT_ DE LA T.V.A. 
Release 23 
Editions Service, Brussels 
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HANDLEIDING DER INKOMSTBNBBLASTIN‘G, 
release 35 . 

C.E.D. Samsom N.V.s Brussels 

IMPOTS ET TAXES, release 203 
C.E.D. Samsom N.V., Brussels 

TRAITBS DES IMPOTS SUR LES REVENUS, release 
40 I

. 

C.E.D. Samsom N.V., Brusséls- 
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Piscale Documentatie Vandewinckcle 
BOEK DER BAREMA’S 
Tome IV: release 16 
Tome V: release 12 
Tome VI: release 18 
Tome VII: release 102 
Tome IXa: release 22, 23 
Tome X: release 20 
Tome XI: release 47 
Tome XV: release i 
E.K. Vandewinckele, Brugge/C.E.D. Samsom 
N.V., Brussels 

BENELUX 
BENBLUX PUBLICATIEBLAD, releases 47, 48 
Staatsuitgeverij, Den Haag ' 

CANADA 
CANADA ESTA-TB TAX SERVICE, release 56 
Richard dc Boo, Toronto 

CANADA TAX SERVICE-LETTER, release 162 
Richard dc Boo, Toronto ‘ 

CANADA TAX'SERVICE—RELEASES, releases 322, 
323 ' 

"I 
‘ 

' 
' ' 

Rlchard dc Boo, Toronto 

CANADIAN INCOME TAX. LG. ‘IVICDonald, 
release 50 
Butterworth &Co., Toronto 

BUTTERWOR’I‘HS CURRENT TAXATION, re- 

leases 13, I4 
Butterworth 86 Co., Toronto 

17ROVINCIAL TAXATION SERVICE, release 264 
Richard dc Boo, Toronto 

E.E.C. 

HANDBOEK vodn DE EUROPESE GEMEEN— 
s CHAPPEN 
- Kommcntaar op het E.E.G., Euratom en Egkos 
verdrag, releases 89, 90 
N.V. Uitgeverij. AE.E.K1uwer, Deventer 

FRANCE 
'CODE ANNOTE DES CONTRIBUTIONS DIREC- 
TBS, release 57 
Editions Seteca, Paris 
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MEMENTO LAMY 
— Fiscal, releaseD 
— Social, release C 
Services Lamy, Paris 

GERMANY 
KOMMENTAR ZUM GEWERBESTEUERGBSBTZ, 
release94

, 

Verlag Dr. Otto" Schmidt KG, Marienburg— 
K6111 ‘ 

KOMMENTAR ZUM MEHRWERTS‘TEUERGESETZ 
— Schomburg/Kuhr, release 28

' 

Hermann Luchterhand, Neuwied 

RECHTS—'UND WIRTSCHAFTS PRAXIS STEUER- 
RECHT, releases 128, 129 
Forkel Verlag,‘Stuttgart-Degerloch , 

SCHNELLKARTEI DES DEUTSCHEN RECHTS, 
release 158 - ~

. 

Verlag Dr. Otto Schmidt, KBh—Marienburg 

WORLD TAX SERIES — GERMANY R-Eyonlts, 
releases 22, 23 . 

Commerce Clearing House, 1119., Chicagg, USA 
INTERNATIONAL 
CONVENTIONS FISCALES INTE'RNATIONALBS‘, 
release Dec: “ ' ' 

U.N‘. Paléis dc Nations, Genéve 

NETHERLANDS 
BEKNOPTE BBLASTINGGIDS, release 74 
LJ. Veen, Amsterdam 

BBLASTINGBERICHTEN 
—- Omzetbelasting BTW, release 73 
— Loonbelasting, releases 96, 97 
— Inkomstenbelasting, releases 206-299 
— Personele belasting, enz., release we 
— Internationale zaken, releases 73, 74 
—- Algemene wet enz., releases 97, 98 
— Vermogensbelasting, release 3 
N. Samsom N.V., Alphen a.d. Rijn 

BBLASTINGWBTGEVINGSBRIE 
~ Inkonxstenbela§ting I, 11, release 17 
J. Noorduyn en Zn. N.V., Gorinchem 

BELASTINGWBTTEN, release 33 
D. Brouwer 8: Zn., Arnhem 
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LOOSE-LEAF SERVICES 

FED’S LOSBLADIG FISCAAL WBBKBLAD, re- 
leases 1303-1306 N .V. Uitgeverij FED, Amsterdam' 
HS CALB WETTEN, release 41 
N.V. Uitgeverij FED, AmSterdém 

'DE GEMEENTELIJKB BELASTINGEN, A.M. Dijk, 
J.C. Schroot, A. Zadel, etc. release no 
Vuga Boekerij, Den Haag 

HANDBOEK VOORIN-EN UITVOER 
— Belastingheffing bij invoer, release 122 
— Tarief van Invoerrcchten I, release I 53 

Tarief van Invoerrechten II, release 88 
N.V. Uitgeversmij. AE.E. Kluwer, Devente: 

KLUWER’ 5 HS CAAL ZAKBOEK, release‘43 
N.V. Uitgcversmij. ABE. Kluwer, Deventer 

NEDERLANDSE WETBOEKEN, release 112 
N.V. Uitgeversmij. AE.E. Kluwer, Deventer 

DB VA‘KS‘TUDIE: H's GALE BNCY‘CLOPBDIE 
— Inkomstenbelasting, release 84 
— Loonbelastingen 1964,.releases 52, 53 
N.V. Uitgeversmij AE.E. Kluwer, Deventer 

VAKSTUDIE'BELASTINGWBTGBVING 
— Invorderingsrecht van de Fiscus, relcases 4, 5 
N.V. Uitgeversmij. AE.E. Kluwerg Devente'r 
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SYRIA 
CODE FISCAL SYRIEN PERMANENT, release 40 
Recueil des Lois Syriennes et de Léglslafilon 
Financiére, Damascus 

TURKEY 
Tiirk Argfis Ajansi, releases 950-9 5-3 
La législation Turque, Istanbul 

U.S.A. 

FEDERAL TAX GUIDE REPORTS, releases 3 1—34 
Commerce Clearing House, Inc., Chicago 

FEDERAL TAXES REPORT BULLETIN, releases 
16—19 
Prentice Hall, Inc., Englewood Cliffs 

FEDERAL TAXES REPORT BULLETIN — TREA- 
TIES, releases IO, 11 V 

Prentice Hall, Inc., Englewood Cliffs 

STATE TAX GUIDE, releases 480, 481 
Commerce Clearing House, Inc., Chicago 

TAX IDEAS — REPORT BULLETIN, releases 30, 3; 
Prentice Hall, Inc., Englewood Cliffs 

TAX TREATIES, :elease 232 
Commerce Clearing House, Inc., Chicago 
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I. ARTICLES 

CUMULATIVE INDEX 1971 

Ncs; I, 2, 3, 4, 5 and6 

Jofio Lépes Alves: ‘ 
.

' 

Les 4émes Journées Luso-I-Iispano-Améric'aines d’sEtudesFiscal‘es 

Rolando A. Soto JiméneZ' 
Some Notes on Harmonization‘in the Central American Common 
Market 

Lothar Hintzen: 
Antrkennung ausléindischer Personengesellschaften als Kapitalgesell— - 

schaftenim internationalen Stéuerrecht 

Dennis J . Maharzr 7 

The Failuxes of Reven'ue‘ Sharing in Brazil and some Rccent Develop- 
ments 

Dr.~Waltér Studer: ~ 

. Uber das Verstfindigungsverfahr'en in Doppelbesteuerungsabkommen 

Pepper: .

' 

Fiscal Policy in 9. Tropical Paradise: Tax Changes in the Seychelles Is- 
lands ' 

'

. 

. A. Thrioreau: 

II. DEVELOPMENTS 

III. DOCUMENTS 

Le Régim¢ Fiscal de la Principauté dc Monaco 

JET/«Goldsmith: . 
‘ 

r 

‘ 

[- 

About Problems relating to the French T.V.A. (in InterrNational Sales 
and Services 

LS. MacLeod: 
Tax Reform in the United Kingdom 

IN INTERNATIONAL TAX LAW 
Revisionspr’o'tokoll zu clem Abkommen zwischen dc; Bundesrepublik 
Deutschland und ‘Fr'ankreich zur Vermeidung der Doppclbesteuerung 

Untetrichtung fiber den Stand von deutschen Doppclbesteuerungs- 
abkommen 

Doppelbesteuerungsabkommen zwischen der ‘Tiirkei und Osterreich 

Leitsfitzc der Bundesrcgierung fiir ein ,,Gesetz zur Wahr'ung der steuer- 
lichen Gleichmiissigkeit bci Auslandsbeziehungen und zur Verbesserung 
der steuerlichen Wettbewerbslage bei Auslandsinvestitionen“ vom I7. 
Dez’embet 1970 
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71 

81 

I59 

I61 

I99 

210 

I77 

96 

I39 
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Iv. BIBLIOGRAPHY 

V'. SUPPLEMENTS; 

280 

Belgium: Tax on Value Added .- 

'
‘ 

Arrété royal no. 31 concernant les opérations efi‘ectuées par les assujettis 
établis '21 l’étranger qui n’ont pas d’établissemgptvstable dansle pays 5 5 
Résolution Conférencc Permanentc des Chambres dc Commerce ct, 

d’Industrie de la Communauté Economique Européexme v 5.7 
Institute fbr Tax Administration ‘ 

- I I I 

Domestic International Sales Corporation I I 5 New Draft EEC Directives» , 
‘ 

. . 124 
Germany: Reform der Abgabenordnung I 65 
Ireland: Proposals for a Value—Added Tax-inhaland I75 
USA? Revenue Procedure? 702-18 for Securing . Competent Authority 
Considcration . :14 
France: Le projet de paiement mensuel de l’impét; su_r 1e revenu 224 

Books ‘ 

27, 60, 99, I44, 186, 226 
Loose-leaf services 

Supplement to .119. 2 (A 1971) Convention cntré Ie~ Gouveruem'ent du 
~Royaume d‘e‘s 'Pay’sas etyle-Gouvernement c111 Royaume dc Belgique 
tendant £1 évitgtr les doubles impositions en matiére d’impéts sur le revenu 
ct sur la fortune et 21 régler certaines‘ autres- questions. en {matiére fiscale. 

Supplement to no. 4. (B 1971) Convention Between the Government of 
India and the Government of the United Arab Republic for the amide 
ance of double taxation with respect to taxes on~income.

, 

Supplement to no. 6 (C 1971) Cohv'ention between th¢ Government of 
Belgium and the Government of Italy for the. avioidance (of double taxa- 
tion-and-thesett'lementrof certairrzother. questidn§witharjespect to income 
taxes. -

' 

3'3", 63, 103, I48, I90. 23_2 
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‘ CONTENTS 
of the August 1971 issue 

ARTiCLBs 

Prof. Ramén Valdés Costa: 
Latin American position on the problem of tax agreements between 
developed and developing countries 

DOCUMENTS 

Ertragsteuerliche Behandlung von Leasing—Vertriige’n fiber- beWegliChe 
Wirtschafisgfiter 

Raymond 
. 
Barre; 

I 

' 

.

A 

Recent Trends in the European Community 

DEVELOPMENTS IN INTERNATIONAL TAX LAW ' 

United Kingdom: Reform of Corporation Tax 

BIBLIO GRAPHY 

B‘ooks: Belgium, Brazil, Canada, Harlem-Germany, InternationaLVItaly, 
Latin America, New Zealand, Switzerland, United Kingdom. 
Loose-leaf services: Belgium, ‘Cénadé, France, Germany? Netherlands, 
Norway, Switzerland, Turkey, United Kingdom, U.S.A. '

‘ 

Cumulative Index 

Supplement to this issue (Supplement D 1971) , ; 

Convention entre la Belgique et l’Espagne en vue d’éviter les doubles 
impositions‘ et de régler certain‘es a‘utres questions en matiére d’i'mpéts sur 
le revenu et sur la fortune 

' 

‘ l ' 
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Books of the series “Afrika-Studien” 
Economics ' 

edited by the lfo-lnstitute of Economic Research, Munich 

Just published 

Bernd'Helne 

STATUS AND USE OF AFRICAN LINGUA FRANCAS 
206 pp.. 5 maps. Hard cover. DM 34.——. 'African Studies No. 49 

Only few of the almost thousand different languages and dialects in Africa have been able to 
develop beyond a regionally limited area into a lingua franca. The present study gives a first 
insight into the history and present day importance of African linguafranca‘s. The author establish- 
es a link between the languages discuséed and social, cultural, economic and political factors and 
at the same time, gives an. impression of the variety of African lingua francas some of which are 
already playing a hew and important role in the African nations of today. 

Paul Zajadacz 

STUDIES IN PRODUCTION AND TRADE IN EAST AFRICA 
441 pp.,86 tables,5 maps,3 diagrams. African Studies No.51 
Hard cover, DM 68,—. 
Investigations into various branches of production and trade in the three East African countries 
Kenya, Tanzania and Uganda are cpmbined in this book: structural an'alyses of indUStrial sectors 
and trade, studies on crafts and small-scale industries and on the role of Marketing Boards. The 
Investigations either d‘eal with the whole of East Africa or with only one country. The inclusion of 
political and-so‘cial aspects leads to avbetter understanding ofthe frequently ‘complex interrelation- 
ships of the subjects under discussion. 

Rolf Vente 

PLANNING PROCESSES: THE EAST AFRICAN CASE 
233 pp. Hard cover, DM 42,—. . 

‘ African Studies. No. 52 

Investigation ihto the role 9f planning for the economy as a whole.‘pl'anning procedures and the 
problems encountered. The author is at present professor at the Uniyersity of Stuttgart. 

Write for comprehensive Prospectus 
WELTFORUM. VERLAG, 8 Mfinchen 19, Hubertusstrasse 22 
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PROF. DR. RAMéN VALDJéS COSTA*: 

LATIN AMERICAN POSITION ON THE PROBLEM OF TAX AGREEMENTS BETWEEN DEVELOPED AND DEVELOPING COUNTRIES 

Discrepancies between Latin American ex- 
perts under the Group formed by ECOSOC 
are well knownl. They can be summarized in 
one essential matter: the general criterion for 
distributingtax powers (source and residen- 
ce) and one formal matter: selection of 
OECD Model Convention as a basis for the 
Group’s task. 
As a consequence of the first matter there are 
deep differences in fundamental principles, 
regarding permanent establishment, for in- 
stance, already emerging in the segond 
meeting and which certainly will appear 
in the third meeting, when discussing in- 
terest, dividends and royalties. 

‘ The position of the only two Latin American 
representatives in the Group of Experts 
met with complete support in the recent 
“VI IORNADAS LATINOAMERICA— 
NAS DE DERECHO TRIBUTARIO” 
held at Punta del Este, Uruguay, from 4 -to 
9 December 1970, The importance of this 
meeting in the Latin American area requires 
that considerable attention be given to the 
conclusions arrived at there, as they certainly 
will influence, to a great degree, the attitude 

‘ of the countries of this continent, not only 
with respect to the continuation of the Group 
of Experts’ task but also, what should be 
more important, with regard to the non- 
acceptance of the solutions recommended 
by the Group in the treaties to be negotiated 
in the future. ' 

With respect to the importance of these “VI 
IORNADAS”, we will only say that all of 
the ten South American countries were 
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represented by their best experts personally 
or by significant reports. The most presti- 
gious Inter—American organizations sent their 
observers: OAS-*IDB Joint Tax Program, 
Inter—American Center of Tax Administra- 
tion (CIAT), Inter-American Center of Tax 
Studies (CIET), Latin-American Free Trade 
Association (LAFTA) and also, South 
American and even Central American repre— 
sentatives of Finance Ministries and Tax 
Administrations. 
Of the international organizations only IFA 
participated, sending Prof. Amorés Rica as 
their observer, showing once again IFA’s 
interest in studying these problems in an 
objective way and reaching realistic solu—. 

tions that Will take into consideration the 
distinct positions, and thus assure the success. 
of the conclusions at which the Group 9f 
Experts will finally arrive. 
Two decisions were approved regarding this 
matter. First, a recommendation on a general 
question about What should be the Latin 
American countries’ attitude toward the 
problem, and second, a resolution about 
technical contribution from the Latin 
American Tax Institute to the Commission 
of Experts to be formed by IPA in order to 
produce a report for the United Nations on 
the subjects of the 3rd Meeting of the Group 
of Experts to be held next Autumn. 

* President of “Instituto Latinamerica‘no de 
Derecho Tributario” and member of Executive 
Committee of IFA. ' 

I. See for notes page 287 ff. 
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ESSENTIAL MATTER 

The recommendations approved on the 
essential matter can be summarized as 
follows:2 
Ist) Reafimmation of the principle of source, 
traditionally preferred by Latin American 
countries; 
2nd) Disagreement with the Group of Ex— 
perts’ interpretation of the ECOSOC Reso- 
lution No. 1273 (XLIII) dated August 4, 
1967. 
The principle of source has been expressly 
promoted by Latin American and Inter 
American conferences as is mentioned in 
4th and 5th paragraphs of the expository sec— 
tion of the resolu’tion3. In this case the Latin 
American representatiVes could support 
their position in ECOSOC’s afirmation ex- 
pressed in its resolution No. 1430 (LVI) dated 
Iune6, 1969, when considering the Gmup of 
Experts’ report that the principle of source is 
“the principal basis of fiscal agreements be; 
tween developed and developing countries”. 
On thé second point; in Latin America it is 
believed that ECOSOC Resolution No. 
1273 which had- created so many expecta- 

-tions in these countries has not been inter- 
preted correctly by the Group of Experts. 
It is interesting to remark in this respect that 
in Latin America there is an unanimous 
opinion agreeing with ECOSOC; discre- 
pancies only exist in relation with the pre- 
vailing orientation in the Group of Experts’ 
task. A - 

In the expository party of Resolution No. 2 
of the “Iorneidas” it is mentioned that 
resolution No; I273 emerged from the 
assumption that all present treaties “born in 
accordance (with the relationship between 
developed countries” were not adequate to 
the requirements of the I 

relationship be- 
tween developed and developing countries; 
hence, it is imperative to search for “a more 
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appropriate mode ”. Nevertheless—the Re- 
solution continues—“this Group of Experts 
decided to adopt as a basis to its work the 
OECD Model, which must be admitted is 
contradictory with the original resolution. 
But What the meeting was most worried 
about was how the principle of source had 
been forgotten, although it was implicit in 
resolution No. I273 and it had a background 
in ECOSOC’S Resolution No. 484 B (XVI) 
dated Iuly 9, I953”. This is Why the resolu,— 
tion of the Latin American Institute in point 
2 arrives at the conclusion that the Group of 
Experts has faced its task in such a Way that 
“it does not comply with the letter or the spirit 
which aimed its creation”; and for this reason 
the Institute members of each country are 
asked to address their oWn Governments 
recommending that they request the revision 
of the already mentioned Group’s work, 
notwithstanding the communications the 
Latin American Institute will directly 
address to ECOSOC. 

CONTRIBUTION OF IPA 

Resolution No. 3 states the contribution of 
IFA designating Institute representatives to 
integrate the Commission to be established 
for producing a report for the United 
Nations on the subjects tobe discussed by the 
third meeting of the Group of Experts4. 
As President of the Latin American Institute 
and member of the IPA EXCcutive Commit- 
tee I feel very glad to have extended all my 
best efforts to achieve the harmonious action 
of both institutions whose immediate back- 
ground is the XXII Congress in Montevideo 
and the discussions held in the Executive 
Committee and Scientific Committee in the 
following Congresses in Rotterdam and 
Brussels. With this agreement—Where Prof. 
Amorés Rica had a very important share— 
IFA consolidated its authority as a world tax 
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specialized institution and the. Institute, 
circumscribetl to Latin American area to 
date, acceded to the international stage to 
expose them its own opinions and solutions. 
The President ofIFA’s Scientific Committee, 
Dr. Lenz, ‘remarkeél? in the communiCation 
he sent us in regard to this matter, that 
reports to be produced must “be ficcessafily 
technical and objective. The position is 

unobj‘eetionable‘ and consequently the Insti— 
tute completely agrees with it; thereforc,_-its 
Board of Directors is 'at present carefully 
studying EthC designation of the three 
members to be proposed to IPA, in order to 
be truly experts; and at the same time, 
thoroughly Latin American—thinking 176'- 

presentatives: 
‘ 

' ' 

But .it seems appropriate to indicate that the 
scientificand technical focuses of the problem 
must not leave aside the political objectives 
pursued by ECOSOC. If the Group of 
Exp-ems has been convocated for drawing 
a model agreement in order to‘ be an incené 
tive-fo'r the flowvof investments for economic 
development, especially allowing afavorable 
tax txjeatment’, those who Search for technical 
solutions can not? ignore those principles 
and objectives limiting their ana‘lysis to, the 
problem of diStribution of tax powers so as 
to eliminate double taxation. ECOSOC’S 
conVocatiOn undoubtedly Widens this field; 
the only one the developed countries were 
interested in up to the present time, and so, 
the only one formulated *in' the OECD 
Model. - 

CRITERION TO BE ADOPTED 

The solutions that: the Group of Experts Will 
finally recomrfiend cinpot ignore; theSe 
objectives. There is, then, (an essential‘dif- 
ference between» the QECD- Model and the 
Model agreement to be prepared. The first 
one has as its fundamental objective the 
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avoidance of double taxation; the last one to 
foster development, favoring international

I 

transfers of capital and techniques. The. for— 
mer is founded on justice or equity in taxa— 
tion; the latter has also a political foundation, 
in'spired‘ by the imperative necessity ‘in- the 
‘pr‘eSent' Western world of expegim¢nts“to 
find urgent solutiofis to the econOmic and 
social ‘underdevelopment 6f third World 
countries.

' 

Thus, different; reasons and purposes require ' 

different criteria and techniques. The crite- 
rion of‘n‘eutrality also must be'set aside, and, 
admitting the ctonomical' unbalance be- 
tween both groups of nations, we must opt 
[for ’the Criteria of'soliaarity and integration. 
With respect to technical measures (such as 
“tax credit”, {Or example), perfect ones for 
avoiding double taxation when different 
criteria exist for the distribution of tax 
powers, are undoubt¢d1y inappropriate (un- 
less in its'classical con‘cept‘) as incentives to the 
,eXport of capital- and techniques from a 
country} applying the principle of r¢sidence 
to a country adopting the prificiple ofsou'rée. 
If Idevelbped countries insist" on refusing 'to 
accept the‘principl‘e-of source, as was ~propc‘)s— 
'ed in the Meeting at Mexico'jn 1943, which 
would implicitly solve all fiscal problems in 
deVeloping countries; they should have to . 

aécept some way of renouncing 'their tax 
powers,6 concerning riflve‘stments related with 
development- :Thus', developed countries 
fomling partvof'the-Groupi‘of ExPerts', which 
are only Willing to allow the “tax credit” in 
its traditional ccep't, arc in a contradictory 
position Which logically is notasatisfactory 
eXplanation, as Resolution Nb;‘~ 1273 1111-,- 

doubtedly starts fm thé point of allowing 
fisca’l insentiVes. 

‘

- 

Differences of criteria remain Very iInportant 
in the problems to be discussed in the neXt 

' meeting; especially‘on thé'royaltfies related to 
licenses and f‘know—how‘”. Any solution 
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reached to the problem of which country 
should tax them, and in which proportion, 
must give way to the convenience of 
facilitating international transfer to develop- 
ing countries of those techniques necessary 
for promoting their development. This is the 
principal motive, if not the only one, which 
justifies the creation of the Group of Experts. 
The intensification of those transfers will not 
be reached by the decision about which will 
be the way those payments are to be taxed, 
but by the recognition of the necessity of 
exonerating them totally or partially in both 
countries. Web country has the right to tax 
them is of secondary importance; in this 
case the important matter regards which 
cases and in which measure they can be 
exonerated. 7 

PROSPECTIVE 

Present circumstances do not offer a basis to 
predict harmonious solutions between Latin 
American positions and ECOSOC Group of 
Experts’ orie. It Will be difficult, if not im- 
possible, according to how much it has been 
advanced, to obtain a revision of the Group 
of Experts’ work up to date as it is proposed 
in the Latin American Institute resolution. 
But undoubtedly much more can be reached 
in future action if the discussions are on the 
basis stated in Resolution No. 1273, Without 
pretending to impose renouncements to the 
respective principles of fiscal policy maintain- 
ed by each group of countries, that is to say, 
by limiting the objectives, at this stage, to 
creating fiscal stimulus to development. 
In this limited field, the agreement has to be 
achieved. In support of this prediction many 
antecedents can be mentioned which have 
slowly acquired strength. 
In the Latin American areé‘, numerous are the 

- opinions distinguishing between the general 
doctrine position (based on- the principle of 
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source) and the political solutions based on 
the necessity of improving social and eco- 
nomic development in which all members 
of the international community are interest— 
ed. The Charter ofPunta del Este in 1960, by 
which the Alliance for Progress was created, 
is an important document surpassing the 
strict limits of the Latin American countries. 
As it has been recalled in so many occas— 
sions,“1 in the Declaration the signing coun— 
tries——the United States inclusive—make a 
compromise “to reform tax laws” with the 
scope among others of “encouraging in- 
vestment and reinvestment of capital”. This 
international agreement obviously is a com— 
promise for all of them, to promote invest- 
ments in Latin America, this aspect not being 
officially admitted up” to date because of 
“narrow domestic reasons”, as Nelson Roc— 
kefeller has just expressed in his report to the 
President of the United States.9 
The most significant Congresses in the diffe— 
rent international sectors held in the last 

decade have recognized the need of adopting 
tax measures for improving development. 
Perhaps the XIII Inter—American Lawyers 
Congress held at Panama in 19631°is the most 
important because of its integration but the 
coincident resolutions of the XVII IFA 
Congress held at Paris the same year and the 
“IV Jornadas Latinoamericanas” held at 
Buenos Aires the following year must also be 
mentioned. 
The XXII IFA Congress at Montevideo 
more clearly expressed that distinction 
between doctrine, debate and general policy 
on one side, and transactional agreements for 
achieving the common objective of develop- 
ment, on the other. In the Round Table 
Discussions there was a total agreement as to 
the necessity of promoting development and 
that tax measures, among them tax sparing, 
are adequate implements. But there was also 
agreement on the part of quite a majority, 
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in the sense that at present practical possibili- 
ties to arrive at that objective are limited 
because of political reasons,11 which can be 
only surpassed by International Treaties; 
this is the mechanism adopted by the English 
“Finance Act” in 1961. This also seems to be 
the only procedure appropriate for the 
avoidance of eventual abuses and excesses. in 
the legislation of the country allowing the 
exemption, which is a risk considered to be 
one of the most important reasons for 
developed countries to adopt a position of 
renouncement to taxes they believe can 
apply. On the other side, this mechanism 
does not create resistance in the Latin Ameri— 
can countries because of the predominant 
opinion toward rationalizing the allowance 
of incentives and to accepting the Convené- 
tion mechanism, as it is stated in the “Con— 
sidering” No. 3 of the Resolution of the 

‘ 

“VI Iornadas”. In the Round Table ofXXII 
‘ 

IPA Congress, General Reporter Prof. Mutén 
and such distinguished participants as Prof. 
Garcia Belsunce and Throop Smith were 
quite eloquent in this regard.12 

E. In addition to the O.N.U. official publica— 
tlons, see: CHRISTIAANSE H., “Tax treaties 

between developed and developing countries”, in 
“Cahiers de Droit Fiscal International”, Vol. 
LIV, c), p. 31; “Canventions fiscales entre pays 
de’veloppe’s et pays en uoie de développement” in 
Bull. Int. Fiscal DOag V-ol. XXIII, 1969, p. 
469 (Speeches pronounced at the XXIII IPA 
Congress, Rott. 1969). In the recent Latin 
American documentation regarding the 
ECOSOC Group of Experts: MARTINEZ 
MOLTBNI CARLOS 13., “Necesidad de acuerdos 

fiscales en materia ‘de doble imposicio’n sabre 

bases dtfirentes a las actuales” in Rev. Derecho 
Fiscal, B. Airés, Vol. XIX, 1969, p. 305; 
VALDES COSTA 3., “Problems tributaries entre 
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If this limited agreement is unfortunately not 
reached, it should be prbvided that the flew 
Model Agreement to be approved at Geneva 
will not Stimulate the realization of treaties 
by Latin American countries, not will in- 
fluence in a desirable way those to be realized 
by them. 
In such a case a commOn Model for the 
countries of this continent should have to be 
prepared, adequate not only for agreements 
to be held with major {economically develop— 
ed countries but also, what is more impor- 
tant, between Latin American countries, in 
order to harmonize their reciprocal relation- 
ship and adopt a common fiscal policy to 
face developed countries. The idea has been 
spread and welcomed in the mentioned 
Round Table Discussions of XXII Con- 
gress13 and has very concrete background in 
the “IV Iornadas del Instituto Latino- 
americano” held in Buenos Aires in 196414. 
In the “VI Jorhadas” the possibility was 
mentioned, too,15 and it appears, I insist, ,as 
last attempt to meet technical and political 
solutions, acceptable for Latin America. 

NOTES 
pafses desarrollados y pat’ses en desarrollo”, 

Mont. IFA’s Urug. Group, 1970 (Speeches 
pronounced in B. Aires and Cordoba (Argi) 
in August 1970); Reports to the “VIjor— 
nadas Latinoamericanas de Derec‘ho Tributario” 
(Punta del Este, Uruguay, 1970), at present 
being printed. Also this point was discussed 
in XXIV IFA Congress Round Table (Bras- 
sels, 1970). 

2,. The complete text is as follows: 
CONSIDERING: 

Ist) That although tax instrument isonlyfone 
of the reasons leading to the orientation of 
foreign investments so necessary for econo— 
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mic improvement of deVeloPing countries. 
2nd) That, in the appointed objective, tax 
element as an_,jncentive for fareign invest— 
ments must be specifically considered to that 
purpose, further than trying to solve exclusi— 
‘vely‘ the Consequences derived from double 
taxation. ‘ 

3rd) That, for determining tax iflcentives in 
the international field fer economic develop- 
ment; the guiéling measures must result from 
agreed decisions throngh treaties Where a 
political and ecbnomical valuation, necessary 
for the Orientation of investments, is implied. 
4th) That, alreaay, in‘ the I and IV “Iornadas” 
of this Institute, held in Montevideo in 1956 
and in Buenos‘ Aires in I964, respectively, it 
has been declared sis the only acceptable 
solution for this problem the application of 
taxing principle in the country' where 
taxablé benefits are' generated (principle of 
source or territoriallity). '

‘ 

5th) That, among ~o£hefs, the X and XVI 
Inter-American Law Conferences_respective'- 
1y held at. Aires‘ in 119 57 and at Caracas in 
1969, expressed? themselves in. the same éense. 
6th) That, Without lessening the acknow— 
ledgment of the principle of source ‘ 

or 
territoriality, other systems may be applied, 
implying'a partial recognition of the equal 
taxation principle; in' {the source cotintr‘y‘, 

éuch as file exoneration‘ of'foréign income 
when coming from devcloping countries; 
hévértheléss its eventual computation for 
purposes" of progressional' tax in the source 
Country, the allowance of a‘IWide credit for 
teams paiil‘ andaexempted, taxesin the source 
country; and complementarily, the conces- 
sion by industrializ’ed countries of credit or 
deduction in taxliabilities in investor’s coun— 
try, on a percentage of the amounp investgd 
in the developing country. 
7th) That the United Nations Economic 
and'S'Ocial Council by its Resolution No. 
1273 (XLIII) dated August 4, 1967, created 

2'88 

the Group of Experts in order to search 
means to facilitate the conclusion of tax 

‘ agreements between developed andrdcvelop— 
ing countries on an acceptable basis for each 
group'of countries. This basis should differ 
from that on which traditional tax agree- 
ments are structured and~fhe Group should 
search for a more ade‘quated model agree— 
ment. »

' 

8th)‘That, notwithstanding that, this Group 
of Experts, instead of searching anew basis, 
decided, in spite of the Latin American 
representatives’ opinion, to adopt asa founda— 
tion for its task the draft of OECD Model 
Convention, prepared by experts of equal 
economic development countries and. which 
lies ion the principle ‘of taxation in‘ the 
residence country of the owner’s? benefits, 
thus, not taking in account the principles 
always defended by developing countries nor 
agreeing with the evident purposes moving 
the creation of the Committee; 
9th) That,‘the ECOSOC Resolution No. 
I430 (LVI), dated June 6, 1969, when 
authorizing the continuation of the Group 
of Expepts’ task, recalls “its resolution 486 B 

dated Iuly 9, 1953 Where it is recoml- 
~mended the principle of the source coimtry . 

to Be the principal» fiindament forltax agree— 
ments”; ‘ f 

10th) That, in order to” complete the study 
ofthis matter it is‘ necessary to COnsider the 
next “‘Iornadas” ~.the-specific aspects, of the 
question, motive for this Resolution, ‘such as 
permanent’establishnient, royaltiés, interest, 
divjdends and= perenditure allotments con— 
cepts, with regarflto the appointed principles; 
II-th) That in the process of Latin American 
integration, the subjects motivating this 
recommendation, must be considered; 
The “V'I JORNADAS LATINOAMER‘ICA-N‘AS 
DE DERE'CHO 'TRIBUTA‘RIO” RECOM- 
MEND: ’

" 

I — To adopt the principle of taxatibn in the 
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territory of the: country Where the'taxablé 
benefits are generated (principle of source or 
territdriafity): independently of oWner’s 
nationality, domicile or residence; 
2 —- To addreSs to the United; Nations 
Economic and Social Council ‘to express to 
them the Latin American Tax Law Institute’s 
grief because the way in which the Group of 
Experts created by ECOSOC resolution 
No; 1273 (X1111) dated August 4, 1967, has 
conducted its task, does not COmply with the 
letter nor the spirit which aimed its creation; 
3 —Th3;t the member Institutes address to 
their respective Governments ICCOmmending 
them to obtain from the United Nations 
Economic and Social Council the above— 
mentioned Group of Experts’ action review; 
4 —7 That‘subjects fOr‘Iiext “Jornadas Latinos 
ametieanas dc Dereeho: Tributario” include 
the'~considera’cion of dus'pecificlaspectsrof the 
q‘uestipn, rcaSOn for this Resolution, with 
regard to the appointed principles. 
5' —‘ To communicate, tor‘its cfféct, the pre- 
sent- résolution to the International Fiscal 
Association, tb the infer-American Bar 
Association, to the Organization of Ameri- 
‘can:States, to the Ecohdniic‘ Commission“ for 
Latin America (CEPAL), "to- LAFTA, tolthe 
“Junta :deLPacto Andino”, ‘to the OECD,‘ to 
the" Permanent Sééretariat of the‘ Central: 
American EconOmic Integration, etc. 

3: XIII and filter—American Bar Asso- 
ciation Conferences (Panama 1963 and 
Puerto Rico, 1965)‘mus‘t be mentioned, too, 
as-zthere the problem of fiscal ‘incentiVes yto 
dévelopm'enb was focused with particular 
attention,- especially with respect to ' 

the 
Alliance for Progress. The texts of all these 
resolutions are repro‘dficed in their essential 
part and are commented on ‘in my prebited 
speeches “Problemas tiz‘b'utarz'os. . .” and ,in 

my article “Re’gimen Impositivo de 145' inver— 
siones extranjeras en América Latina” in “Rev; 
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Impuestos”, B». Aires; V‘ol. fXXV,’~1967,-p. 93 v. 

4. The complete text is as follows: 
CONSIDERING:

‘ 

I'st) The invitation formulated by the Inter- 
national ‘Fiscal Association By the 
President of their Scientific Committee, 
DR. RAOUL LBNZ', through a 'note, "dated 
November 19', 1970 (Doc.. No._IO)', and‘ 
ratified by their observer tO‘ our “Jornadas”; 
MR‘. NARCISO AMORéSr RICA»: 

" '
‘ 

2nd) The interest? demonstrated by that 
institution; not only inwthe way expressed in 
the precedent considering, but in many 
others, to take always in account» the Latin 
American; doctrine on the problem of tax 
relationship between developed and develop r 

ing countries; ‘ 

3rd) The evidentxconvenienc’e IFA’S'vaIuable 
contribution and stimulus represent for 'the 
acknowledgmént and approval of this 
Latin American doctrine; ‘ 

4th) The consequent advantages of accepting 
this (contributiOn designating, in the Way 
LEA. is requesting, three' r'eportersfor‘ the 
three sdbjects-to‘be-stfidized: dividends, interest 
and royalties taxatiofi; and 

7 

‘

‘ 

5th) Thercircum‘stance :that it has not been 
established yet, the procedures ‘for‘ this 
reporters" designation; - 

the: 
‘ ‘-V7I JORNA'D'Ags LATIN’OA-M‘E‘R‘I‘CANAS 

DE DERECHO T‘RIBU’T’ARIO" DECIDE: 
151:. F To thank and accept the. invitation 
formulated” by the Inter’nationél Fiscal 
Association with a vote of applausé 
for theinterest d‘emonStrat'ed‘in Latin Ameri— 
can position on tax relationship, bet-ween 
developecf and‘ developing Countriés being 
defended; - 

2nd; — Authorize the Executive Committee 
to designate in, its opportunity the three 
reporters :Which will have to inform about 
the problems connected with dividends, 
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interest and royalties taxation, respectively. 

5. The proposal made by I.C.C..(Report of 
the Commission of Taxation, Doc.180/I2.2, 
z-IV—1970, published in Bull. fin’ Int. Fiscal 
Doc., Vol. XXIV, p. 448) is a variance Which 
takes into account ECOSOC objectives and 
may avoid the developed countries’ observa- 
tions by which f‘the tax credit method may 
be used . . . with the important qualification 
that credit should be given up to the rate of 
tax allowed to the host country by the treaty 
instead of being restricted to the tax actually 
borne in the host country”. 

6. The renouncement must not be limited 
to the recognition‘ of tax exonerations 
established by developing countries, but also 
to the right to tax in certain cases of diver— 
gences, thus securing to those gountries the 
necessary resources for financing infra— 
structure investments and essential services 
for their development. 

7. As I‘.C.C. report (see Note No. 5)‘ in 
which proper criticism to ECOSOC resolu— 
tion in the part which expresses that the 
“guide lines and techniques for use in .such 
tax treaties . . . would be acceptable to both 
groups of countries and would fully safe- 
guard their respective revenue interests”. 

The Group of experts in its first meeting paid 
more attentibn to “safeguarding their 
respective revenue interests than to promot— 
ing the flow of investments.” “It is to be 
feared”—-I.C.C. continues—that treaties in 
such conditions “will inhibit the flow of 
investments”. 
This solution does not mean to ignore the 
problem that "worries develOping countries 
rcgarding to the abuse of international 
transfers between parent corporations and 
subsidiary ones, called royalties When they 
hide actually profits transfers. The problem 
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has been studied and solved in a reasonable 
way for all the affected interests in the 
XXII IPA Congress and it will be studied 
again on its special projection over the Latin 
American countries in the V CIAT Assem- 
bly, to be held at Rio in May 1971. 

8. See in this connection my prementioned 
publications and also “Tendances actuelles de 
la politique fiscale en Ame’rz'que Latine” in Rev. 
Science Fin., Paris, 1964, p. 47; speech in 
Seminar “Aspectos legales de la Asociacio'n 

Latinoamericana de Libra Comerct'o”, (Mont, 
1966, p. 334 y 350) in which COVBY OLIVER, 
thereafter Secretary for Latin American 
[whites of the USA. Department of State, 
participated; VAZ DANIEL A., “El sistema de 
descuento impositivo” in Rev. Impuéstos, B. 
Aires, V. XXI, p. 541 and in his report and 
participations in “Round Table Discussion/ 
Dé'bats en Table Ronda” (XXII IFA Congress), 
Mont, 1970, p. IO7 and 12.9; GARCIA BEL- 
SUNCB H., “La Alianza pro el Progreso y el 
sistema impositivo in E.E.U.U.” in “Estudios 
Financieros”, B. Aires, Abeledo, 1966, p. 437. 

9’ The recommendations are categorical 
ones, not only opposed to those sustained by 
the Treasury during the Democratic Govern— 
ment under PROF. STANLEY SURREY-,8 inspira— 
tion but perhaps wider than the previous 
Republican Government ones, under PROF. 
THROOP SMITH advice. In the essential part 
it is said that: “The United States should 
provide maximum encouragement for private 
investment throughout the hemisphere”, and for 
that purpose it recommends that: “The 
United States should not fin" narrow domestic 
reasons, apply tax rules to United States private 
oixerseas investment which controvert efforts by 
developing nations to encourage private invest- 
ment and promote jgint ventures”. On tax 
matters that recommendation is expressed as 
follows: “a) United States companies should 
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not have to pay into the United States 
Treasury the difierence between the United 
States income tax and any lower tax assessed 
locally’ ’ . 

10. The resolution in its pertinent part states 
as the principal objective “the integration of 
tax policy and structures (between the coun- 
tries of the 3 Americas) “as a measure to prd— 
mote economic and social development of the 
hemisphere, according to the fundamental 
principles of the Alliance for Progress”. 
(See Cements in this respect in Dr. A. VAz’ 
report to the Congress of Panama and 
Round Table Discussions of XXII IPA 
Congress, cited in the antecedent Note No. 8). 

II. Prof. MUTfiN in his final summary refer- 
‘ 

ring to the difficulty the clause “tax sparing” 
‘ being accepted by all the countries and 
‘ sustaining that this is not the only solution, 
‘ 

said “you will fight against a stone wall in 
trying to move, say, the United States 
Senate. We have to adopt ourselVes to 

‘circumstances, as Prof. NAHARRO so Very 
clearly pointed out, not only circumstances 
concerning the relation between the less 

“developed country and the investors, but 
also the political and institutional circum— 
stances prevailing in countries with which We 
have to deal as capital exporters” (Round 
Table Discussions, op. cit, p. I 59). 

12. GARCIA BELSUNCE refiites the objections 
to the clause “tax sparing” formulated by 
export countries, saying: “It is easy to answer 
this objection admitting that it would be 
valid if we suggested that the tax sparing 
clause be recognized unilaterally in the 
legislation of the countries which are ex— 
porters of capital to be applied indiscrimina- 
tely and generally to all foreign investments”. 
“But if the clause is the result of bilateral or 
multilateral agreements based on a complete 
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analysis of the economic policy to be follow— 
ed between 'the contracting parties, in 
accordance With a fiscal policy also known 
before—hand, the possibility is preVented of 
deviations in the investing flow and of the 
alterations and difficulties in the fiscal 
policies of-the importing countries”. (Round 
Table Discussion, pp. 78 and 125). 
THROOP SMITH was also categoric in the 
same sense. He'said: “Recognition of the tax ' 

sparing calls for detailed negotiations on all 
aspects of the law of the country giving the 
concessions. If the latter approach the dis— 
cussions with a presumption that they have a 
moral right to have all of their concessions 
recognized, it may be better not to start 

conversations on the subject” 64). 

13. In PIEDRABUENA’S (CHILE) report concrete 
proposals on a model convention for LAFTA 
countries, and also the realization of multi— 
lateral agreements “that is to say by all the 
countries of LAFTA, with one or more 
developed’ countries” (op. cit., pp. 99 and 
105). See ROMNEY and MUTfiN’S comments 
(pp. 157 and 160). 

14. In attention to the fact that thegzinter— 
national tax system represents “a serious 
disturbance reason to the fluency of foreign 
capital investments necessary to assist the 
Latin American development” it was decided 
to create a Commission which will prepare a 
draft of an international Model convention. 
That Commission has not been woxking up 
to date. 

I5. Prof. PIEDRABUBNA insisted in his wide 
and documented report on his proposal at 
XXII IFA COngres (supra note No. I3), 
recommending the adoption of a model 
convention for Latin America to face coun- 
tries exporters of capital (Concl. 4 I /i, and 
rationalizing incentives (Concl. 4. zld). 
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GE RMANY 
Ertragsteuerliche Behandlung von Leasing-Vertréigen fiber 

’bev'vegliche Wirtschaftsgiiter* 

Durch zwei neuere Entscheidungen des Bundesfinanzhofés in Manchen {st bei der bilanzielle‘n 
and steuerlichen Behandlung mm Leasing-Gfitem in der Bundesrepublik Deutschland eine 
weitgehend ne'ue Situation entstanden. Der nachstehend abgedmckte Erlaf)’ ist ein Ansatzpunkt,

~ 
Bezug: Besprechung mit den Einkommené 
steuerreferenten der Lander vom ~16. bis 
19. 2. 1971 in Bonn (ESt I‘ 71) ——Punkt 5 der 
Tagesordnung. 

Unter Bezugnahme auf das Ergebnjs der 
Erérterungen mit‘ den obersten Finanzbeh6r~ 
den der Lander wird zu der Frage der steuer— 
lichen Behandlung von Leasing—Vertréigen 
fiber bewegliche Wirtschaftsgfiter Wie folgt 
‘Stellungv geriommen: 

I. ALLGEMEINES 

Der Bundeéfmanzhof hat mit Urteil vom 
26. 131111211: 1970 ‘(rBStBl 1970 II S. 264) zur 
steuerlichen Behandlung von sogenannten 
Finanzierungs—Leasing—Vertriigen fiber be— 
wegliche Wirtschaftsgfiter Stellung genom- 
men.- 
Um cine einheitfiche Rechtsanwendung 
durch die Finanzverwaltung zu gewfihr— 
leisten, kann bei vor dem 24. April 1970 
abgeschlossefien Leasing-Vertréigen aus Ver— 
einfachungsgrfinden vom dem Wirts‘chafte 
lichen Eigentum des Leasing—Gebers am 
Leasing—Gut und einer Vermiétung Oder 
Verpachtung an den Leasing-Nehner aus- 
gegangen werden, Wenn die Vertragspar— 
teien in der Vergangenheit fibereinsti'mmend 
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in der augenblicklichen Lage Klarheit zu schaflm. 

cine derartige Zurechnung z'ugrunde ge- 
legt haben und auch in Zukunft damn fest— 
halten. Das gilt auch, wenn die Vertragslauf— 
zeit fiber den genannten Stichtag hinausreicht 
(vgl. Schreiben vom 21. Juli 1970 

IV B/2 — S 2170 - 52/70 BStB1197o — 
IV A/I — S 7471 — 10/70 

_ 
IS. 913). 

Ffir die steuerliche Behandlung von nach 
dem 23. April 1970 abgeschlossenen Leasing— 
Vertriigen fiber bewegliche Wirtschafts— 
giiter sind die folgcnden Grundséitze zu be— 
achten. Dabei ist als' betriebsgewbhnliche 
Nutzungsdauer der in den amtlichen AfA— 
Tabellen angegebene Zeitraum zugrunde zu 
legen; 

II. BE’GRIFF UND ABGRBNZUNG DES FI- 
NANZIBRUNGé—LEASING—VERTRAGES 
BBI BEWEGLICHEN WIRTSCHAFTS— 
GfiTERN ”

'

. 

I. Finanzierungs—Leasing im Sinne dieses 
Schreibens ist ’1‘1ur dann anzunehmen, wenn 

a) der Vertrag fiber cine bestimmte Zeit ab- 
geschlossen Wird, wihrend der der V6]? 
trag bei vertragsgeméifier Erfifllung von 

' beiden Vertragsparteien nicht gekiindigt 

* Bundeséteuerblatt, Ausgébe A, Teil I, Nr. 12., 

vom II. Mai 1971. --
: 
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werden kann (Grundmietzeit), r 

and . 

b) der Leasing—Nehmer mit den in dcr 
Grundmietzeit zu entrichtenden Raten 
mindestcns die Anschafmgs— Oder Her- 
stellungSkosten sowie. a‘llt; Nebenkosten 
einschlieBlich'der FmanzierungskOSten des 
Leasing—Gebers deckt. 

2. Beim Finanzierungs-Leas’ing .Von bewegf 
lichen Wintschaftsgfiterin sind im-Wesent— 
lichen folgende Vertragst’ypen festzustellen: 

a) Leasing-:Vertn‘z'ge‘ ohne Kauf- oder Verlc'i‘nge— 
rungsoytio‘n 

Bei diescm Vertragstyp find zwei F5116 zu 
untersch‘eiden: - 

Die Grundmietzeit 
aa) deckt sich mit der betricbsgewéihnlichen 

Nutzungsdauer dcs Leasing—Gegenstan— 
(165, 

Hi) ‘ist geringer als die ‘betriebsgewéhnliche 
Nutzungsdauer des Leasing-Gegenstan— 
dcs. ' 

‘ . 

-
- 

Der Leasing—Nehmer hat nicht das Recht, 
nach Ablauf der Grundmietzeit den Leasing- 
Gegenstand zu erwerben Oder d‘en Leashlg- 
Vertrag zu verléingern. 

b) Leasing-Vertréz‘ge mit Kaufoption 
Der Leasing-Nehmer hat das Recht, nach 
Ablauf dcr Grundmietzcit, die regelméifiig 
kiirzer is: als die betriebsgewb'hnliche Nut— 
zungsdauer 'des Leasing—Gegenstandes, den 
LeasingAGegenstand zu erwerben. 

c) Leasingr Vertrc’z‘ge mitMietverliingemngsoption 
Der Leasing-Nehmer hat das Recht, nach 
Ablaufder Grundmietzeit, die regelméiBig 
kfirzer ist als die betriebsgewéhnliChe Nut- 
zungsdauer des Leasing—Gegenstandes, das 
Vertragsverhfiltnjs auf bestimmte Oder unbe- 
stimmte Zeit zu verléingern. 
Leasing—Vertréige ohne Mietverléingerungs- 
option, bei denen nach Ablauf der Grunde 
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mietzcit cine Vertragsverlélngerung ffir den 
Fall vergesehen ist, daB def Mietvertrag 
nicht von einer der Vertragsparteien ge- 
kiindigt wird, sind steuerlich grundsiitz‘lich 
cbenso Wie Leasing-Vertréige mit Mietver- 
lingerung'soption zu behande‘ln. Etwas an- 
deres gilt nur dann, Wenn nachgewiese‘n 
Wird, daB der Leasing-Geber bci V¢rtr§gen 
fiber gleiche Wirtschaftsgfiter innerhalb eines 
Zeitraums von neun Zehnteln den betriebs— 
gewéhnfichen Nutzungsdauer in einer Viola 
zahl von ‘Féillen das Vertragsverhiiltnis auf 
Grund seines Kiindigungsrechts becndct. 

d) Vertriige fiber Spezial—Leasing. 
Es handelt sich hierbei um Vertréige fiber 
Leasinnegenst'aInde, die speziell ‘auf die 
Verhéiltrlisse des Leasing-*Nehmers zuge— 
schm'tten und~ nachg Ablauf der Grundmiet— 
zeit regéhniiBig nur noch beim Leasing-Neh— 
mer wirtschafdich sinnvoll verwendbar Sind. 
Die Vertréige kommen mit Oder ohne Op— 
tionsklausel vor. 

III. STEUERLICHE ZURECHNUN‘G DES 
LEASING-GEG’ENS‘TAN-DBS 

Die Zurecbnung des Leasing-Gcgenstandes 
ist von der‘ von den Parteien .gewihlten 
Vertragsgestaltung und deren tatsiichlicher 
Dutchffihrung abhiingig. UnterWfirdi‘gung 
der gesamten Umstéinde ist im Einzelfall zu 
entscheiden, wem der Leasing—Gegenstand 
steuerlich zuzurechnen ist. Bei den unter 11.2 
genannten .Grundvertragstypen .gilt ffir die 
Zurechnung das Folgende: 

I; Leasing—Vértriige ohm? Kauf— oder Ver— 
liingerungsoption ' 

Bei Leasing-Vertr'aigen ohne Optionsrecht 
ist der Leasing-Gegenstand4regelméiBig zu- 
zurechnen 
a) dem Leasing—Geber, 

wenn die Grundmietzeit .nfindestens 4o 
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LEASING 

v.H. und héchstens 90 v.H. dc]: betriebs— 
gewéhnlichen Nutzungsdauer des Lea—- 
sing-Gegenstandes betréigt, - 

b) dem Leasing-Nehmer, 
wenn die Grundmietzict weniger als 

4o v.H. oder mehr als 90 v.H. der be- 
triebsgewéhnlichen Nutzungsdaucr be— 
trigt. 

2.. Leasing-Vertriige mit Kaufbption 
Bei Leasing-Vertr'algen mit Kaufoption ist 

der Leasing-Gegenstand regelmiiBig zu- 
zurechnen 
a) dem Leasing-Geber, 

wenn die Grundmietzeit mindestens 4O 
v.H. und h6chstens 90 v.H. der betriebs— 
gewiihnlichen Nutzungsdauer des Lea— 
sing-Gegenstandes betrfigt und der ffir 
den Fall der Ausfibung des Optionsrcchts 
vorgesehenc Kaufpreis nicht njedriger ist 
als d‘er unter Anwendung der linearen 
AfA nach der amtlichen AfA—Tabelle 
ermittelte Buchwcrt oder der niedrigere 
gemeine Wart im Zeitpunkt der Ver— 
éiuBerung, 

b) dem Leasing-Nehmer, 
aa) wenn die Grundmiet'zeit weniger als 

4o v.H. oder mehr ads 90 v.H. der 
betriebsgewéhnlichen Nutzungsdau— 
er betriigt oder 
wenn bei einer Grundmietzeit von 
mindestens 4o v.H. und hachstens 90 
v.H. der betriebsgewbhnlichen Nut-.- 
zungsdauer der ffir den Fall der 
Ausiibung des Optionsrechts vor- 
gesehene Kaufpreis niedriger ist als 

der unter [Anwendung der linearen 
AfA nach der amtlichen AfA— 
Tabelle ermittelte Buchwert ~oder 
der niedrigere gemeine Wert im 
Zeitpunkt der VeréiuBerung. 

Wird die H6he des Kaufpreises fiir den Fall 
der Ausiibung des Optionsrechts wiibrend 
oder ‘nach Ablauf der Grundmietzeit fest— 

bb) 
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gelegt oder verfindert, so gilt entsprechendes. 
Die Veranlagungen sind gegebenenfalls zu 
berichtigen. 

3. Leasing— Vertriz'ge mitMetverliingerungsoption 
Bei Leasmg-Vertriigen mit Metverléinge— 
rungsoption isb der Leasing-Gegenstand 
regelmiiBig zuzurechnen 
a) dem Leasing—Geber, 

wenn die Grundmietzeit mindestens 4o 
v.H. und héchstens 90 v.H. der betriebs— 
gewéihnlichen NfitZungsdauer des Lea— 
sing—Gegenstandes betréigt und die An- 
schluBmiete so bemessen ist, daB sie den 
Wertverzehr ffir den Leasing-Gegenstand 
deckt, der sich auf der Basis des unter 
Berficksichtigung der linearen Absbtzung 

’ 

ffir Abnutzung nach der amtlichen AfA— 
Tabelle ermitteltelll Buchwerts oder des 
niedrigeren gemeinen Werts und der 
Restnutzungsdauer 1t. AfA-Tabelle ergibt, 

b) dem Leasing—Nehmer, - 

aa) wenn die Grundmietzeit weniger ads 
40 v.H. oder mehr als 90 v.H. der 
betriebsgewéhnlichen Nutzungsdau— 
er des Leasing-Gegenstandes betréigt 
oder 
wenn bei cine: Grundmietzeit von 
mindestens 4o v.H. und hiichstens 
90 v.H. der betriebsgewéhnlichen 
Nutzungsdauer die AnschluBmiete 
so bemessen ist, daB sic den Wett— 
verzehr fiir den Leasing-Gegenstand 
nicht deckt, der sich auf der Basis des 
unter Berficksichtigung der linearen 
AfA nach dcr amtlichen AfA—Tabelle 

, em1itt¢1tenBuchwerts oder des nie— 
drigergm gemeinen Werts und der 
Restnutzungsdauer It. AfA—Tabelle 
ergibt. 

Wird die Hb'he der Leasing-Raten ffir den 
Verléingerungszeitraum wéihxend oder nach 
Ablauf der Grundmietzeit festgelegt oder 
ver'éndert, so gilt entsprechendes. 

bb) 
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Abschnitt II Nr. 2 Buchstabe c Sitze z und 3 
sind zu beachten.

I 

4. Vertriige fiber Spezial—Leasing 
Bei Spezial-Leasing—Vertréigen ist der Lead 
sing-Gegenstand regelmiBig dem Leasing— 
Nehmer olme Rficksicht auf das Verhéiltnis 
von Grundmietzeit und Nutzungsdauer und 
auf Optionskl‘auseln zuzurechnen. 

IV. BILANZMKSSIGE DARSTELLUNG VON 
LEASING-VBRTRKGBN BBI ZURECH- 
N‘UNG DES LEASING-GBGBNSTAN- 
D‘ES‘ BBIM LEASING-GEBER 

I. Beim Leasing-Geber' 
Der Leasing—Geber hat den Leasing-Gegen— 
stand mit seinen Armchafimgs- oder Her- 
stellungskosten zu aktivieren. Die Absetzung 
ffir Abnutzung ist nach der betriebsgewéhn- 
lichen Nutzungsdauer Vorzunehmen. 

‘ Die Leasing—Raten sind Betriebseinnahmen. 

2. Beim Leasing—Nehmer 
Die Leasing-Raten sind Betriebsausgaben. 

V. BIiANZMKSSIGB DARSTELLUNG VON 
LEASING—VERTRKGEN BBI ZURECH- 
NUNG DES LEASING-GBGENSTANDES 
BEIM LBASING-NEHMER 

I. Beim Leasing-Nehmer 
Der Leasing—Nehmer hat den Leasing— 
Gegenstand mit seinen AnschaEmgs- oder 
Herstellungkosten zu aktivieren. AIS An- 
schafl‘ungs— oder Herstellungskosten gelten 
die Anschaffungs— oder Herstellungskosten 
des Leasing—Gebers, die der Berechnung der 
Leasing-Raten zugrunde gelegt worden 
‘sind, zuziiglich etwaiger weiterer Anschaf- 
fungs— oder Herstcllungskosten, die nicht in 
den LeasingaRaten enthalten sind (vgl. 
Schreiben vom 5. Mai 1970 — IV B/2 — 
S 2170 —— 4/70 —). 
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Dem Leasing-Nehmer steht die AEA nach 
der betriebsgewéhnlichen Nutzungsdauer 
des Leasing-Gegenstandes zu. 
111H5he der aktivierten Anschafimgs- oder 
Herstellungskosten mit AusnaMe der nicht 
in den Leasing—Rattan berficksichtigten An— 
schafimgs— oder Herstellungskosten des 
Leasing—Nehmers ist cine: Verbindlichkeit 
gegeniiber dem Leasing-Geber zu passivie— 
ren. 
Die Leasing-Raten sind in einen Zins— und 
KOStenanteil sowie einen Tilgungsanteil auf— 
zuteilen. Bei der Aufteilung ist zu beriick— 
sichtigen, daB‘ sich infolge 'der laufenden‘ Til- 
gung der Zinsanteil verringert und der Til- 
gangsanteil entsprechend‘ erhéht. 
Der Zins— und Kostenanteil stellt cine sofort 
abzugsféihige Betriebsausgabe dar, Wéihrend 
derv andere Teilder LEasing—Rate als Tilgung 
der Kaufpr'eisschuld erfolgsneutral in be- 
handelnist. 

2. Beim Leasing-Geber 
Der Leasing—Geber aktiviert cine Kaufpreis— 
forderung an den Leasing-Nehmer in Héhe 
der den Leasing—Raten zugrunde gelegten 
Anschafmgs- oder Herstellungskosten. Die- 
scr Betrag ist grunds'altzlich mit der vom 
Leasing~Nehmer ausgewiesenen Verbind— 
lichkeit identisch. 

Die Leasing—Raten sind‘ in einen Zins- und 
Kostenanteil‘ sowie in einen Anteil Tilgung 
der Kaufpreisforderung aufzuteilen. Wegen 
der Aufteilung der Leasing-Raten und deren 
steuerlicher Behandlung gelten die Ausfiih— 
rungen unter V. I. entsprec’hcnd. 

VI. Die vorstehenden Grundséitze gelten 
entsprechend auch fiir Vertréige mit Leasing— 
Nehmern, die ihren Gewinn nicht dutch 
Bestandvergleich ermitteln. 

Im Auftrag 
DR. HfiBL 
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RAYMOND BARRB*: 

RECENT TRENDS IN THE EUROPEAN COMMUNITY** 
I appreciate this opportunity to address such 
a distinguished American audience. 
Your kind invitation to discuss recent trends 
in the Community I have welcomed. It is 

because I am convincéd that we must—on 
both sides—keep our lines of communica— 
tion open—particularly in these times. 
Relations between the United States and the 
Community have been in a kind of “latent 
crisis” for nearly two years. Various attitudes 
are available to cope with the situation. One 
is to deny the existence of any problems and 
to proclaim that we enjoy the best of all 
possible worlds. But this is neither realistic 
nor useful. Such an approach could further 
deteriorate our relations. 
Another attitude is to say things that could 
please the other party. I don’t believe this 
can suit our common interest either. We 
would risk being compelled, sooner or later, 
my act difiterently from what we_ said. 
The best attitude, it ‘appcars to me, is to face 
facts; to consider them with objectivity and 
fralflmessand—heyond'our divergences which 
are normal and legitimate—to look for basic 
and common approaches which can lead to 
fruitful cooperation. 
It is in this spirit that I intend first to sketch 
the recent Community developments in the 
economic and monetary fields. Then, I Will 
endeavour to answer the fundamental ques— 
tion you now ask Europeans: “Is this 
European Community Which is consolidat— 
ing and strengthening itself more and more 
.conscious of its increasing responsibilities in 

‘ 
the world?” 
“Is it an mward-looking or an outward— 
looking Community?” 

In the_last ten years, the Community has 
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established a customs union and a common 
agricultural policy. These two achievements 
were complementary. The European coun— 
tries, for which agriculture is a heavy burden, 
could not accept the risk of industrial free 
trade, if they did not profit from a pre- 
ferential market for-their farm products and 
from financial cohesion within the Com— 
munity. 
But it was clear that a common market of 
commodities and services would remain in— 
complete and would be exposed to instability 
and shoeks Without a more solid economic 
and monetary structure. 
After the 1969 monetary crises, a new target 
was given the Community at the Hague 
summit conference: the step—by—steprcreation 
of an economic and monetary union. 
The ambitious character and the political 
implications of the undertaking engendered 
a long and 11Ve debate. Last February, the 
member states finally decided on the pro- 
grcssive establishment of an economic and 
monetary union during the 1970’s and the 
adoption of the first three-year program of 
action. 
These decisions are more important than 
their first reception accorded them. 
The Council of Ministers did adopt the 
measures proposed in 1969 by-the Commis— 
sion. These can bc considered as the basis for 
further developments toward an economic 
and monetary union. 
They agreed on a medium-term economic 

* Vice President of the Commission of the 
Eur'opean Communities. ' 

** Address at a Conference of the Bankers’ 
Association of Foreign Trade, Boca Raton, 
Florida, April 28, 1971. 
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program, defining guidelines for following 
the main economic variablesa—and particular 
prices—to be' used for the period from 1971 
to 1975 as a framework for the coordination 
bf current. economic policies and their 
convergence toward growth and stability. 

A specific procedure of prior consultations 
is already practiced for the most important 
decisions of economic policy. 
On the monetary side, Short—term and me- 
dium—term support mechanisms, amounting 
to two‘ billion dollars have been created to 
help member countries which. may ex— 
perience balance-of—payments difficulties. 
Thus‘ economic and monetary cooperation 
among the member states, which had been 
informal, has become organizad with its‘own 
Specific ruleé: and mechanisms. 
Second, ‘thc six governments agreed on the 
final objective to be réached é’c the‘end of the 
present deCade:. the creation- of a large 
economic area in which men, 

’ 

products, 
services, and capital could circulate freely. If . 

‘. involves the setting up ‘of‘fixed and irre- 
vocable parities,.without margins of fluctua— 
tion, for the currencies of the Community. 
It also calls for the establishment ofsa com— 
mon organization of central banks res- 
ponsible for the conduct of a common 
monetary policy 311d for giving neces‘sary 
powers to Community institutions to 
manage the economic and monetary union. 
A common currency 'Wifl be the crowning 
point of such a process. ‘ 

V 
'

. 

Before this fina‘I'aéhievement, it is possible 
that'a European unit of account éould be 
used for specific financial transactions‘ 
Parity changes cannot be excluded for Com—- 
munity Currencies before the final stage of 
economic and monetary integration. How—. 
ever, it was‘ decided to avoid: greater. fléxibi— 
lity of exchange rates between Common 
Market currencies, even if these techniques 
Were introduced on an international? level. ' 
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It should be noted that these principles will 
have to be accepted, according to the Hague 
decisions, by the applicant countries. ‘ 

Third, the member states have adopted a 
specific program for-the next three yeatss 
During this. period, the Community 'v‘vfll 

reinforce the coordination ,of economic 
policies, particularly of budgetary policies. 
It will start theprocess of creating a European 
capital market through the progressive

' 

elimination of tax obstacles or restrictions to 
capital movements. It'wfll go ahead with the 
harmonization of the bases of indirect taxes, 
the tax-on—value—added being applied in I 972 
in the six countries. Our central banks Will 
bégin gradually to reduce margins of fluctua— 
tion of exchange rates amo'ng the currencies 
of member countries. They’ are already 
preparirig a special machinery to coordinate 
their intervention on exchange markets. A 
first reduction ofmatgms‘from L5 to 1.2 per 
cent will occur this summer. 
The shccess of this program will be decisive 
for further developments at the end of 1973. 
The Community will consider the results 
and“ decide the next steps to be undertaken 
toward the final objective. 
We neither ignore not underestimate the 
difficulties which we see ahead; We know 
that each member country has different 
economic and sociél structures and that they 
dd- not use ‘the éamc ‘trade-bfifls between 
grth and employment ‘on- the one hand, 
and price stability on the other. We know 
that solidarity among our countries will have 
t6 grow in other ways thén in' words. We 
know that creating an economic and mon‘ee 
tary union means the acceptance "of a new, 
strict disciplinenot only for governments but 
also for the private economic sector. This 
union will be founded on .theComplex reality 
of several nations, eacd with their own roots 
and traditions. Thus, we must find 23. new 
institutional formula in order ‘to manage 
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efficiently the economic and monetary 
union. 
If we are conscious of these difficulties, We 
are not given to pessimism. Indeed, we can 
fail. Nothing is acquired forever. But if the 
political will asserted by the heads of state or 
government at The Hague is maintained and 
if-the enlarged Community, does not dilute 
our organization but instead will provide the 
incentive for greater cohesion, then We have 
some reasons to believe that the goal is not 
out of reach. 
‘Our economies can enjoy in the 1970’s a 
satisfactory rate of growth of about 5 per 
cent—Which will facilitate integration. Mo— 
reover, appropriate regional and social 
policies, expressly provided for by the 
February decisions, will contribute to reduce 
disparities among the 'six economies. And 
then, public opinion is supporting monetary 
integration for internal and international 
reasons. 
Finally, we are encouraged by the ability of 
the Community to find answers to its 

problems. 
In 1958, many people doubted it would be 
possible to set up a customs union Within 12 
years. Nevertheless; the Community was 
ahead of schedule. In I970, the discussion 
about the Werner Report generated un- 
certainty on the future of the economic and 
monetary union. Yet, in February 1971, the 
necessary decisiohs were taken. In March 
I971, it seemed there was a deadlock over the 
common agricultural policy. Nonetheless, a 
new start was given to this policy by the 
adoption offar—reaching structural measures. 
Why should we not succeed in the same 
measure in achieving economic and mono- 
tary union? It .is not adventurous to expect 
that the pessimists are wrong. 

The chances are that the European Commu— 
nity Will have a greater weight in world 
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affairs during the present decade. Its position 
will be strengthened by the enlargement of 
the Community which we consider as highly 
probable. 
This prospect gives rise to questions and 
concerns. There appears in the United States 
a tendency to consider that the Community 
has no interest in what happens to the multi— 
lateral system of trade and payments— so long 
as it is managing its internal problems. We in 
Europe say that these fears are unfounded 
and the criticism undeserved. Until now, 
facts do.not justify these fears or criticisms. 
Let us consider first international trade. 
From 1958 to 1969, total imports of the Com- 
munity rose by 244 per cent and imports 
from the United States rose by 28 3 per cent. 
According to the 1971 Economic Report of 
the President of the United States, “on 
balance the effects of the formation of the 
BBC on industrial trade have so far been 
favorable”.

I 

The Community has carried out all its 

commitments assumed in the Kennedy 
Round, Whatever problems of adaptation 
its industries have had to face. Yet we are 
now anxious that protectionism in the US. 
could awaken protectionist tendencies in 
Europe. Our countries, indeed, have not 
reached the level of industrial development 
of the United States. 
The continuous trend t0ward Liberalization, 
which has stimulated international trade, has 
not equalized conditions between some 
European industries and their competitors 
in the United States. US. trade profits from 
its specialization in technologically—advanced 
products. -

‘ 

As regards developing countries, the Com-.- 
munity will create a generalized preference 
system next August, thereby taking the lead 
among industrialized countries. 

Let us turn to the Common Agricultural 
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Policy which faces harsh criticism. Look 
first “at the figures. ,From I958 'to 1969, 
agricultural imports=o£the Community rose 
by 56.‘per ceht; agxiculturalzimports from the 

, 
United‘Statcs roseby 79 per cent. According 
to U.S.L Department of Agriculture figures, 
U.S.. farm exports ‘ to. the Common Market 
rose to’a record levelin 1970. . f . 

Critics of thesizerof. agricultural labor. the 
Community —* an averagc ofllz per cent, of 
the working force should: be reminded 
that the Community .coumrics‘ began their ‘ 

farmyrevoliltion in the '1950’5, Whercas the 
United States ac’hieyed .it. in the 1939’s and 
1940’s. - 

, 

' 

. . . 

Historical and soda} factors are 'responsjble 
for the limited; size of European farms. We 
encourage their modernization. .But- we 
don’t want them to. disappear completely, 
for: they ‘cc‘mtnibute to the equilibrium .of 
our society. ‘ 

If theComm’unit'y' has preferred- 
pricc supports to direct payments, {it is_ be= 
cause income allowances 'to farmers wouldfbe 
an intolerable financial burden; Nonetheless; 
our pri'ce policy has been moderateFin spite 
of-the strong, pressure of. farmers organiza- 
tions. It has taken great account of inter— 
national“ trade; considerations. One'examplc; 
for‘in'stance, has been to. safeguard‘jmports of 
US. soybeans. . . 

- 
2 . . . 

Lastly,- European farmers are not impressed 
when they: hear that the Common Agri-s 
cultural Policy e—xéessively benefits the 
inefficient Community producers at the, 

expensc of efliCient outside suppliers. .Are 
the outside suppliers so efficientas to be able 
to. face competition without any govern— 
ment assistance? .It must be noficed that the 
public expenditure per person occupied? in 
agriculture amounts ‘to- $5 1,300 in the. United . 

Stat¢s5 but only. to $? 860 in theComr‘nunity. 
I will not Venture to say that the Common 
Agricultural Policy, is. exemplary. ,I don’t 
deny its.shortcomi’ngs. But, generally. speake 
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ing, the Common‘ Agricultfiral‘ Policy
. 

complies with the needs:and'interest,:o£.=our 
agriculture. :As' such, its principles haiv'emeVer 
been disput‘ed Within ‘the'Community. But I 

can‘ Well imagine that- it-- will evolve .as 
technical, economic, _and social Conditions 
change in.Europe‘an agriculture. _‘ 

'

v 

If farm trade problems do iarise‘ for 
countries; We are always ready to 36615:, with 
them, appropriate solutions such as .is now 

_ 
the case for citrus and tobacco; But it 'iS'a' 
pity that, during the Kennedy Round, the 
Community proposals .to harmonizeragri-a. 
cultural ,su'pportpolici‘es on ansinternation'al 
level, were not accepted. -Such harmoniza— 
‘tion' would" have ‘creatcd' better: conditions 
for the developmmt- of agriculturifl trade 
throughout the world. 

. 

i
' 

We now ‘come'to international monetary 
problems: .v .. .‘ 

Most people the Community—and 
outside—tare deeply concerned about A them, 
even- if some Européans try to minimize the 
situation and giVe appeasing .explanations‘ito 
recurrent crises.” Complacency as well-as 
resignation is. dangerous. . .- 

“ u u - 

I would like to express an independent View 
ofthesituationu . 

.',, ... -. 
The dollar isuthe mdst 'WidelyruSedi currency 
for international .transactions. It plays a: 

central role in the. 'mtematidnalwmoneta'ry 
system.‘ AJdollar crisis :W'ould severely disturb 
intemgfiional- trade 

_ 
and payments.. No 

sensible man could .w‘ish such/acrisis'“ 
But éonfidcnce‘inuthé'dollarv depends 201’). What 
those who use thedollar thinkabout is. What 
they think depends; in, ,turn,:on* thenbasic'v 

strengthrof the Unitned States economy, the: 
scale and; efliciencyzof the American. banking 
sy’stem,'the size and depth oflthe‘United: 
States capital markEt,..and finally. o_n 'thé 
domestic tandbxtem’al equilibrium of the 
United States. ' 

r - ' 
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In recent years, inflationary pressures have 
affected the U.S. economy. A courageous 
stabilization policy was implemented. No 
one doubts that United States authorities will 
exercise their full responsibility to maintain 
a non—inflationary expansion of the econo— 
my, in spite- of external constraints and 
employment difficulties. No one believes 
they will heed experts who advise them to 
treat the balance-of—payments problem with 
“benign neglect”. . 

The situation cannot be improved overnight. 
But a continuous effort from the United 
States is the key condition for a better psy— 
chological climate in international monetary 
relations and for a proper working of the 
international monetary system. 
If massive payments deficits persist, the 
accumulation of dollar balances by foreign 
central 'banks would sooner or later reach a 
limit. Even political considerations, Which 
were and remain so powerful, could' not 
indefinitely escape the logic of facts. The 
latest annual report of the Bundesbank is, in 
this perspective, very instructive. 
Some people—among them some Euro- 
peans—say that countries other than the 
United States have to revalue their curren- 
cies periodically. This solution is theoretically 
possible. But is it realistic to think that these 
countries can accept successive revaluations 
Without considering 'the effect . on their 
domestic economies—including the relative 
evolution of costs and prices? Would public 
opinion be Willing to bear unilaterally the 
burden of the process of international adjust— 
ment? Moreover, we should wonder how an 
international monetary sYstem can work, if 
some currencies are perpetual candidates for 
revaluation. How would it be possible in 
such a situation to avoid recurrent disequili- 
brating capital movements? In suchcircum— 
stances, greater flexibility of exchange rates 
would be a blind alley. 
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What would be more probable would be the 
setting up of controls. One cannot exclude, 
in an emergency situation, the inconveni- 
bility of the dollar into. gold, followed in- 
evitably by a general reconsideration of all 
parities. What a prospect of anarchy! 
More and mere, people are beginning to say 
that it is too late to avoid such developments. 
Yet there are still chances to restore progressi— 
vely .a satisfactory working of the inter— 
national monetary system in a spirit of inter- 
national cooperation. 
First and foremOst, it would be very useful if 
we stopped talking about the greater flexibi— 
lity of exchange rates—Wider bands or 
frequent and limited parity changes—as the 
appropriate formula for solving present 
problems. International monetary stability 
requires that the process of adjustment be 
observed by all countries. Parity changes 
should be used only to correct fundamental 
disequilibria. They cannot become a normal 
instrument ofeconomic policy. 
Second, it is urgentthat the Euro—currency 
market be regulated by the concerted action 
of central banks. It has been said for a long 
time that this would be impossible. Never- 
theless, helpful measures were recently taken 
by monetary authorities in the United States 
and central bankers in Basel who are now 
working on the question. The regulation 
could be 'all the more efficient if central 
banks—above all‘ in Europe—would stop 
,,reswapping” to commercial banks the 
dollars they have in excess; thereby organiz— 
ing What the late General Director of the 
Bank of International Settlements called “a 
sort of roundabout”. » 

Third, 'it would be necessary to reach an 
agreement on an orderly growth of inter— 
national liquidities: gold, special drawing 
rights, and dollars. S.D.R.’s were created 
in 1968 to be a supplement to gold and a sub- 
stitute for the dollar. This new reserve in- 
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strument, which is collectively created and 
managed, can be very useful to the inter— 
national monetary system. But its future 
depends on conditions in which international 
liquidity will grow. It: could be difficult to 
add S.D.R.’s to an increasing volume of 
dollars. It becomes thus very important to 
limit progressively the share and the rate of 
increase of dollar balances‘in the intemationél 
monetary system. We will have to make up 
our minds in View of the second allocation 
of S.D.R."s in 1973. I hope personally that 
the S.D.R'.’s do not fall into desuetude. If an 
agreement on the evolution of reserves is 

obtained, the financing of the U.S. deficit 
could be realized by normal methods of con-' 
ditional credits through international mone— 
tary institutions instead of unlimited and 
unconditional accumulation of dollar balanc- 
es by foreign central banks. I notice that 
similar ideas were recently formulated by the 
Ioint Economic Committee of the Congress. 
In monetary again as in trade relations, ybu 
can be sure that the European Community is 
not only conscious of its responsibilities, but 
resolute in support of positive actions. 
From this point ofvieW, the development of 
a European economic and monetary union 
would bring real advantages to the Western 
world. It would allow for abetter international 
coordination of economic policies. Such 
coordination would be more efficient, if 
carried out between several large economic 
and monetary entities, than a great number 
'of small units. It could put Europe back into 
a ranking position as internatiqnal banker 
and stimulate EuroPean investments in the 
United States, which could Be a useful 
contribution to its external equilibrium. 
Finally, the Community Would be in a posi- 
tion to assume a proportionate share of some 
international burdens that have weighed 
heavily upon the United States since the 
1950’s. 
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We are not constructing an economic and 
monetary union against the United States, 
but for Europeans and, also, to the advantage 
of outside nations. 
What about'an enlarged Community? Total 
imports by thiS'neW ten—nation entity will be 
50 per. cent greater than United States’ im- 
ports. Critics say that trade discrimination 
could result from preferential 'agreements 
concluded between the enlarged’Community 
and Other Western European countries.' They 
fear that a deterioration of agricultural ex— 
ports of non—member countries might be 
expected from a‘ Wider application of the 
common agriculture policy; This it is that 
non-member countries, and particularly the 
United States, are' urging an immediate 
recognition of their own interests and" specific 
commitments by the Community. 
I have three comments here. ~ 

First, the Community is now conducting 
difficult and complex negotiations With 
applicant countries and other countries ask— 
ing for special economic and commercial 
ties. Nobody knows what will be the final 
results of these various negotiations. Mixing 
them up with an international trade round 
would only generate confusion. At any rate, 
it would be difficult to appreciate eventual 
damages. When the situation is cleared up, 
We will then have a balance sheet and will be 
able to draw conclusions. 
My second comment is that an enlarged 
Community will not abandon its responsibi- 
lities toward other developed and dgveloping 
Countries. Why should it suddenly become 
an inward—looking organization? We must 
avoid a’ “procés d’intention”. 
Lady, I am convinced that the enlarged 
COmmunity, While looking for proper solu- 
tions to the problems which qould arise, will 
not accept everything which might be 
demanded of it. The Community has and 
Will have its own interests. Satisfactory 
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bomptomises withgthircl countries Will be 
reached iffher'e is a common objectivez’m’ain— 
taining and developing a multilateral sistem 
with clear rules of the game ahd= with equal 
fights and-obligations for 'all partners. ' 

This is the genuine basis for Ic00peration‘. ‘

f 

In 'eXplaining (but2 goals and 'our problems, 
my purpose. has been to "facilitate a better 
understanding of Our respective positions. 
I]: 'is clear that the éommercial andrec'onomic 
issues cah be solved technically-But this is 
not the [heart of the matter.'I do‘ not‘w'ant'tb 
concéal ’Whé't is,: in my opinion, the true 
pfoBlem; it. is a' psychological problem, a 
prbblem’ of fnutuaI ’confidence a period‘of 
change. 7 

r 
~ - " 

Yo‘il, in the United States, seem 'to feel that 
thése ‘AEuropeans; "whom you‘ belted :so 
generouslysin bad‘ times, first how ungrateful 
and selfish, Whilst you- are facing -maf1y 
difficulties;- ' ~ 
We; in 'Efirope,; wondénwhetfier 'sectors' 6f 
public-opinion the United States despite 

IFAV NEWS; 

: 
“The Editors of the Bulletin have the pleasure to‘annéunce that Professor N. Amoro's Rica; a 

‘ 

‘ member of the executive committee ofithe International'Eiscal Association and secretary of the
: 

National IPA Group {in "Spainl was appointed Directqr General of Taxation at the Ministry ‘

' 

offinance- in, Madrid in April 1971. 
_, The_Editor§ extendtheir sincere cgngmtulqtions t6 Amoro’s “Rica on his new. position. 

j Itrismoted‘thqt the 26th IFA Congress will be held in Madrid on 2 5—29‘ September, 1572 under 
the dusgice& of the Spanish National Group. 

30.2 

the policy linezre'pea't'edlytonflrmed. by the 
U.S. Govermhent, may not distrust Euro.- 
pean unificatidn,,because itemight change the 
present balahce ‘of international relatibns and 
give the Community. "greatef eco'lidmi‘c 

'strength and freedom of-actionvin-th'e’ World. 
Such misunderstandings, on- either side, “are 
dangerous. We must dispel them; 
Together we' must realize that we are enter- 
ing anew world which needs close and fair 
cobperation between the United‘Statesand a 
uniting Europe which is asserting its oaper— 
sonéh'ty and assuming larger r’esfiohsibilities: 
As. partners, let 'us' try to mister, the tremen- 
dous 'prObléms ‘of our time arid -to‘ pr'otec't-the 
valués‘ oflibérty énd humagfigfiity to Which 
we are, all ofus,vde'dii:ated. ' 

- - 
' ‘ 

As Wewefé in 'the; past, let‘us'remaifi con- 
fident in eacH other now. ~Out friéritlship is 
firin. It is founded 'o'n our mutual respect 
ra'thef thaIinon our: immediate int'efestl All 
[things c'énsidered, that iS'What matters: a 

.' ‘ 
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DE'VELOPM ENT‘S 1N1 NTERNA'TdN A'L‘TA’X LAW 
. 

‘ ' UNITED KINGDOM 
Reform of~CbrporationTax* ‘ 

" Presented to Parliarhent‘by the Chancellor of the Exchequer 
by Command of Hen Majesty — March 1971 

PART 1. INTRODUCTION 
1 
I. In his Budget stitcme‘nt' on 30th March 

I 

the Chancellor of thienExéheqfier announced 
the 'GOVermnen't’s intention to reform the 

‘ structure of ‘corporati'ofi tax 'so asato'removie 
the present :diScf-irnjnatiofi against-distributed 
profits. Of the various passible systems of 
company tax which would achieve this did; 
the Governmeht céns’ider that the one which 
would be most apprbprieite on" domestic 
grounds would bé the system usually refer-red 
to“ as. the “two—rate .sysée‘m”; Slibject to 
suitable safeguards, however; the Govern: 
ment are pérfectly'pfepéred to consider the 
possibility of‘adopting'what is commonly 
called the"‘i1nputation‘ system” of corpora: 
tion tax. The Governinent havé vexar’nined‘, 
But Would not favour, a third system of .té'x 
involving a‘retur-n in‘sfibstance to fihe‘proflts 
tax- and income tax arrangements which 
applied in this country i965; A decision 

' on the systenito be 'édop’tedwifl b‘eH'taken‘ 
'the light'of the comments and discussion 
Which this paper seeks to ericoilrage 3116‘ of 
déVelop'ments in company taxation Within 
theEuro‘pe'mEconomicConununity: -

" 

ALTERNATIVE SYSTEMS' 'OF COMPANY 
‘TAXATIO.N - - ' 

' ' 

The “twomzt‘e sys'tem” . 

2. Under a two—rate system distributed 
profits would :beliabl‘e to corporation tax at' 'a 
ldwér rate thail undistributed' profits- In 
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addition,. distributed profits would be paid 
under 'de‘ductioniof fiiébmetak and thisxtax 
Would; as at \présent, be 159.i ovcr'to the 
Inland Révenue and WOuld be an advance 
(.p'a'ymént of the shareholflef‘s own eventual 
tax liability. ' 

_
3 

Thé “imputation s'ystem” 
. 

A 
‘

‘ 

3'. Under 3the imputatiOnt system all' profits; 
‘ whethef‘disfiributéd or not, would b‘ew‘liéBle 
to corpbfatio‘n‘tajé at the same rate, but p'ar'i: 
of the taX'fon the distributed profits WOuld 
be ‘aVailabIe ‘to bé Set as. a credit against the 
sharehbld‘efié oWn ‘tax'liability ahd‘ codld’in ' 

appropriate ' circiumstance§ be srep'aidgito 
To fitzsfi'ch a ‘systein into the fax structure: as 
it exists-in this tbufitry, it would-benecessary, 
as a'saféguérdgfor income :tax-to be deducted 
from'dividends aé it iS'atz preéént and fiéid to 
the Ifilahd’Revenue; In the 'caSe ofra'company 
all of Whose profits Wete' liable to United 
Kingdom corporatiofi tax, the tax dedilcted 
frcTufi dividends an&- 'paid ' 

to Tt'he "Inland 
Revenue WOuld merely fepresent an‘advémce 
payrfient .ofthe éompanyzSLeventuél torpéra+ 
tion* tax ‘liabflityfh‘i the case of a United 
Kingdom: 'companv Which paid dividends 
out'of profits which ‘had‘ not borne United 

* British Crown Copyright.~ - 
. 

<

~ 

Permission for publigétion was obtained fmm 
the -Co‘nt'réller -of Her 'Britarm‘ic‘ Majesty’s 
Stationery Office, 

" 'r ' 

-
' 
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UNITED KINGDOM: 'RE'F'CRM OF CORPORATION TAX
G 

Kingdom borporation tax, it would ensure 
that the Exchequer was not put in the posi- 
tion of having to repay to shareholders tax 
which it had never received from the com— 
pany (see paragraph 40 below). 

The “pre—1965-type system” 
4. This system, in substance though not in 
form, involves a return to the arrangements 
in operation before 1965. Company profits', 
Whether distributed or not, would be subject 
to corporation tax as at present at a single 
rate. In addition, dividends would as now 
be subject to deduction of income tax at the 
standard rate; the difference would be that 
companies would be allowed to retain this 
income tax instead of paying it over to the 
Inland Revenue as they do now. 
5. There is an important difference between 
this third system and the imputation system 
which it otherwise resembles. Thgdifi‘erence 
is in the' treatment of dividends paid out of 
profits Which—for example, because ofrelief 
for foreign tax—have not borne the full rate 
ofcdrporation tax at home. In those circum— 
stances the imputation system would in effect 
impose a supplementary charge on: the com— 
pany in'the manner described in paragraph 3 
above. By contrast a pre~1965 kind of system 
would deal with this problem by restricting 
the amount of the repayment to shareholders, 
such as pension funds, charities and elderly 
people living on small investment incomes, 
Who would otherwise b¢ able to reclaim 
the income .tax on- their dividends. 
6. The third system would thus involve a 
return to the net UnitedKingdom rate arran- 
gements which were in force in‘ this country 
before 1965. The Government see serious 
difficulties in such arrangements. First, they 
are complicated both for the company and 
for the shareholder and involve a consider- 
able administrative burden. Second, they 
"are uneven in their incidence, and prejudice 
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mainly exempt shareholders, like pension 
funds or charities, or those living on small 
investment incomes. Any return to a net 
United Kingdom rate system would mean 
that shareholders of these kinds would have a 
strong incentive to move their investments 
.into COmpanjes trading v§holly in this 

country Whose dividends were unaffeéted 
by any restriction for foreign tax. The 
pattern of investment could thus be distorted 
and in the short term there might well be a 
considerable upheaval in the stock market 
—perhaps with hardship to some small 
shareholders—as exempt funds and Other 
shareholders affected by the change took 
steps to rearrange their portfolios. 

THE CHOICE 

7. The Chancellor has therefore indicated 
that, in the Government’s View, the real 
choice for a reformed company tax lies 

between at two-rate system and an imputa— 
tion system~that, is, between the first and 
second systems described in paragraphs 2 and 
3 above. In many respects these two systems, 
though different in form, are in substance 
alike. For example, a twohrate system, in its 
simplest form, would be one in which the 
rates of tax were such that the rate of tax on 
distributed profits plus the rate of income tax 
deducted from dividends would be equal to 
the rate of corporation tax on undistributed 
profits. Similarly, assuming the same yield 
of corporation tax, the tax rate on all profits 
under an imputation system would be equal 
to the higher (undistributed) rate under a 
two—rate system. Under either system, there- 
‘fore, the company would pay tax (Whether 
cozporation tax alone or corporation tax 
plus income tax on distributions) at effective- 
ly the same rate on the Whole of its profits. 
Similarly, under either system the share-

V 

holder would receive a dividend effectively 
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net of income tax, which in appropriate 
cases could ‘be reclaimed. 
8. Again, it is sometimes suggested that an 
imputation system with its high corporation 
tax rate on all profits, Whether distributed or 
not, is more favourable to income from 
foreign investment because it sets a higher 
ceiling on the credit which may be given for 
foreign tax. This is not in fact the case. 
Under either system the measure of relief for 
foreign tax could be the same, 
9. There is however one substantial differ- 
ence between the two systems. The two-rate 
system maintains a firm line of demarcation 
between the corporation tax liability of the 

‘ company and the income tax liability of the 
ishareholder in a way thaf the imputation 
system does not, fdr under the imputation 

‘ system what is at one stage part of the com— 
'pany’s corporation tax bill becomes in eifect 
a payment on account of the shareholder’s 
income tax. The Government regard this 
demarcation as an advantage and as likely to 
'lead to greater simplicity in the administra- 
tion of the tax. However, this does not of 
course affect the reality of the matter: both 
the two-rate and the imputation systems sub— 
stantially avoid the- double taxtiOn of 
distributed profitsmthe feature of the exist- 
ing system which has tended to divorce the 
interests of the company and the shareholder. 

CONSUITATION 

10. As the Chancellor stated in his‘ Budget 
Speech, the Government consider that there 

are domestic grounds for preferring a two- 
rate system of corporation tax. Nevertheless 
he made it Clear that there are three reasons 
Why he would not give effect .to this prefer-s 
ence this year. First, the Government Wish 
to provide adequate time for discussion 
and consultation. Second, the Chancellor’s 
proposals about personal taxation will 
occupy much of this year’s Finance Bill. 

Finally, the changes must have regard to the 
timing and dircCtion of developments in 
company taxation within 

' 

the European 
Economic Community. ' 

II. Part II of this paper accordingly provid— 
es‘ a summary description of a possible new 
structure of company taxation which is put 
forward at this stage as a basis for consulta- 
tion. It describes the way in which the pro- 
posed corporation tax changes would work 
primarily in terms of a twoarate syistem. But 
it goes on to describe the ’main respects in 
which an imputation system would“ be 
different in its operation. 
12. The Government hope that representa- 
tives of industry, commerce and the pro- 
fessions concerned will make known their 
views on the scheme of taxation outlined in 
paragraphs I3 to 42. below. In general it is 
suggested that these views should, in' ‘the 
first instance, be conveyed in writing to the 
Board of Inland Revenue at Somerset House. 
Arrangements may then be made in suitable 
cases for these written representations to be 
discussed either with Treasury Ministers, or 
with the Board of Inland Revenue, as seems 
most fikely to be helpful. 

PART II. A POSSIBLE NEW SCHEME OF‘CO-MPANY TAXATION 
13. This Part of th¢ Paper provides, as a 
basis for further consultation, a summary 
description of a possible new scheme of 
company taxation. Section A (paragraphs 
Bulletin Vol. XXV, August/aofit no. 8, 197I 

I 5 to 24) outlines the main features of a two- 
rate System of corporation tax and Sections 
B and C (paragraphs 25 to 34) describe the 
way in which it would apply to special 
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circumstances and particular kinds of com— 
panies. Section D (paragraphs 35‘ to.38) deals 
with the treatment of foreign income.and 
the applic:1tion.of the tax to [the United 
Kingdom subsidiaries’ and 'branches of 
foreign companies. Finally, Section E (para— 
graphs 39 to 42) describesfizhe main respects (in 
which an imputation. system would differ 
from a.two—rate systémin its operation. 
14‘. In the‘text ofthis Paper and in the illu- 
strative Examples in Appendices 'I and 2 the 
rates .of corporation tax under a 'tWQ—ratc 
system have been taken as 50 percent on 
undistributcd profits and 20‘ per cent on 
distributed profits; 30 per cent has been 
taken as the rate at which income tax would 
be. deducted from dividends at the time of 
payment. Similarly, the rate of corporation 
tax under a comparable imputation system 
has been takenas 50 per cent ofwhich 30 per 
cent or.three-fifths would in the case of 
distributed profits be treated as a payment 
on account of the shareholder’s own income 
tax liability. It must be emphasised that these 
hypothetical figures have been taken merely for 
cbnvenience and simplicity ofpresentation. 

A. TWO-RATE SYSTEM: 
THE MAIN,CHA1{ACTERISTICS 

15. In a aim-ratesystem of corporation tax 
the main technical provisions of the present 
corporation tax 'Would continue so far as 

possible. Thus, for example, there would 
continue to be what is generally known as 
“flanking”, i.e., arrangements under which 
dividends received by a United Kingdom 
company from another United Kingdom 
company within the charge to corporation 
tax are not themselves subject to corporation 
tax again in' the hands of the receiving com- 
pan'y. Similarly, companies would, continue 
to- be liable to deduct income tax from 
dividends and otherpayments they made and 
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'.tion tax charge against Which it Was to ‘be 

to account for ,the tax to the Inland Revenue. 
The arrangements for accounting for this 
tax would, however, be changed; incomctax 
on flanked and unfrankcd income, 139th 
received and paid, would be kept separate 
throughout‘the year, accounting Would be 
quarterly instead of monthly as now. arid; it 
would be related to the company’s'account- 
ing period rather than -aS‘at present'to the 
financial'year. ' 

. . . f 

16. Given technical provisions of this,kind 
the main. features of a two-rate cbrporation 
tax system in the United Kingdom would be 
threeefold; Fir'st, the company’s pr'pfits for an 
accounting periodwould initially be charged 
to corporation tax at the higher .(50 per cent) 
rate. Distribution relief equal to 30 per cent 
of the relevant distributions would then be 
given against the'tax so charged, regardless 
of the status of the recipient of thosc: 
distributions or his relationship with the 
paying company. Second, on payment of 
the dividends the company would deduct in-: 
come, tax at the rate of 30 per cent and add 
‘count for it to the Inland Revenué. Such 
dividends would, as at present, .be {ranked 
investment income in the hands of a corpo- 
rate shareholder. and subject to no further 
charge to tax. Third,-in. the hands of a non— 
corporate shareholder the dividends would, 
as now, be income received under deduction 
of income tax. 
I7. An approach on these" lines involves 
three main areas of definition. First, it would 
be nécessary to define the disfributions by 
reference to Which distribution. relief .Was to 
be given. Second, it would be necessai'y to 
relate that distribution relief to the corpora- 

given. Third, the system of distribution relief 
would have t_o be sufficiently .flexible to 
cover the case in Which the distributionsfor 
which relief was being given exceeded- the 
prgfits of the "relevant .period. ' 
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The definition of distributions 
18. The present system of corporation tax 
imposes a heavier tax burden on distributions 
of profits, e. g. by way of dividends, than on 
payments which, like interest or royalties, 
are treated in substance as deductions in 
arriving at the amount of profits chargeable 
to corporation tax. For this reason the pre- 
sent corporation tax code requires detailed 
provisions (at present contained in Sections 
23 3—237 of the Income and Corporation 
Taxes Act i970) to ensure that What are in 
substance distributions out of the'assets of the 
company do not cscape this differential 

charge. Under a two-rate system some 
control of this kind would continue to be 
necessary, for it would still be less expensive 
for the company if profits could be made to 
reach the shareholder in the form of interest, 
Which would be deductible in arriving at the 
company’s profits liable to corporation tax, 
rather than in the form of dividends which 
would not be so deductible. 
IQ. Although it would therefore be necessary 
to keep some detailed provisionsto define 
distributions, distribution relief would be 
given primarily by reference to distributions 
in the form of dividends; it might, however, 
extend also to certain .paym'ents of interest 
Which in the past have been treated as distri— 
butions, e,g. because the rate' of interest 
appeared to be uncommcrcial or because it 
fluctuated with the results of the company’s 
business and therefore gave a measure of 
participation in the profits. IncOme tax 
would as now be deducted from such pay- 
ments and accounted for to the Revenue. 
20. Paragraph 15 notes that there would 
continue to be the present system of “frank.- 
ing’” under which dividends paid by a com- 
pany out of profits Within the charge to 
corporation tax are not themselves liable to 
corporation tax a second time in the hands of 
the recipient United Kingdom company. It 
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follows that distribution relief could not be 
given in respect of distributions out of frank— 
ed income. Accordingly companies would be 
regarded as making distributions first out of 
franked income which they, had received and 
only thereafter out of profits liable to 
corporation tax. They would thus be given 
relief only in respect of the excess of their 
gross distributions over the franked income 
received in the same accounting period (plus 
any such income not distributed in earlier 
periods). In this way the amount of the 
distribution relief would be related to the 
amount of income tax acmally paid by the 
company to the Inland Revenue (at present 
under the provisions of Schedule 9 of the 
Income and Corporation Taxes. Act 1970) on 
the excess of dividends over {ranked income 
received. 

Definition of'relevant profits 
2.1. Under a two-rate system it would be 
necessary to provide for a link between the 
distributions in respect of which relief was 
being given and the profits out of which 
those distributions were deemed to have 
been made; otherwise 'it would be necessary 
to have a system of cumulative recording of 
profits and'distributions without time limit 
and this would obviously be COmplicated and 
undesirable.

' 

22. It might be argued that, since as a matter 
of commercial practice most 'companigzs 

relate their dividends to a given trading 
period, no statutory link is necessary; instead, 
the relief could be given against the tax 
charged on the profits for the ‘periodfor 
which the dividends were said to be paid. 
At first sight this approach is attractive, if 

only because ‘it is obviously desirable that 
so fat as possible the tax code should follow 
commercial practice. In fact, however, com- 
panies are not required by law to specify 
the period for which their dividends are 
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béing paid; Nor would it necessarily, be 
desirable that the, allocation of dividends to 
pérticular periods should Hepend simply 011 
the label attached to the dividend irrespective 
ofthefa’cts. Moreover, in} order to fifialise the 
corp‘orafifon “tax liability for a given 'ac- 

counting period, it would benecessarzy'toima 
piosc timeli‘mits' Withm which dividefids 
must. Be ‘paid’if they were ‘tonqu’alify for 
distribution relief against the corporation 
tax charge for that period. Ifafc the end ofthe 
daiy provisions to deal With the péints‘ men— 
tioned above were to result in the timing-of 
diétribution relief being governed by a mix- 
ture‘of commercial cc‘mvention and involved 
tax legislation this, might Well be the worst 
of-all possible worlds. 

' 
' ' " " 

2,3.WIn 
‘ 

these circumstances it would be 
simpler to give distribution relief agéinst the 
tax chargeable on the profits, as computed 
for corporation tax purpOses,‘ (fifthclac'cofinta. 
ing ‘ period 'in which the distributions’ were 
made. The advantages ofna system; of this 
kind are,'first, that thedividends paid during 
the accdunting period are readily ascertain— 
able;. second, that it is possible to, Compare 
Without difficulty. ,diVidehds received-during 
the period with dividends paid: and, third, 
that’ if the arrafigementé ~u1'1de17' Whichcbm— 
panics -.a(iCount - for ‘tax on ‘dividenaé/ ’are 
changed so that they relate to the aéCotinting 

' period rather than to the income tax year as 
at 5 present, it would be possible -to relate the 
distribution Frelief to the net’ tax? deducted 
from dividends (i.e;, the income taxdeducted 
from dividends .paid less‘that deducted from 
dividends reeéived). If, of céurseg a com- 
pany’s profits are fluctuating .and 'the 
amount of its distributions 'is determined by 
the level. of thé profits in the preéeding 
period, distributions and profits, particular 
accounting periods may be‘out ofphase; This 
difficulty would in giene‘ralbe resolved byzthc 
propdsals in parzigr‘aph“ 24 below for? dealing 
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with excess distributions, althbugh thé‘re' ma'y 
still be cases, ‘such asr~that of the new Com,— 
pany or of the' company with rapidly in— 
creasing profits, where the rate at“ which 
distribution relief is given lags behind the 
rate it which profits are being chargedto 
corporation ‘tax. Examples illustrating :the 
operation'of distribution relief ar'e contained 
in Appendix L ‘ r v 

Excess distributions 
, 

.

- 

24. Although distribution relief wbuld be 
given against the tax chargeable on the 
profits of'thc-accounting period in which the 
distributions were made, ‘the‘ cirCumstances 
of that accounting perio’di clearly Ecannot 
provide an Overriding‘ limit-on the reli'efl 

There are 'many reésons why the dist'ribua 
tions made in an accounting-period may ex+ 
ceed .the. corporation tax profits of Ehat 
period; "profits may be fluctuating and“ the 
distributions may relate to the profiizs of the 
preceding period; tHé‘company’s profits may 
be Wholly ofiéet by capital allowanceé on a 
large investmént project fecently undertaken 
of they may have been cove'redby relief for 
losses of a preceding period; It is; therefore,» 
necessary thatj although the relief should bé 
given. 'bfimarily _agains_t the corporatibn’ tax 
chargeable-on the profits? of the éccoun'ting 
period 'Which the distributionsraxpmade; 
any part of the "relief which cannot 'be given 
effect to in this way should no'txbc lost to die 
Eompany. Relief for distributions which 
exceed the profits: of the tacuntihg ‘pérjod 
in queStion would therefbre Be ltreatedl‘in the 
same general manner“ as relief for trading 
losses; it W'ould,’ if so desired; be allowed 
first against any corporation tax (not itself 

already red'uted by-the ‘I‘naximmn relief for 
distributions) on thefiprofits of the accounting 
periodpreceding‘that in which the distribu— 
fioris were made, any relief .still uhaflowed 
being ~carried.forward arid 'set against tax on 
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the profits of ffiture accounting periods. 
IlluStrative.exan‘1ples are in Appendix I at 
the end vof‘this document. 

13; SPECIAL CIRCUMSTANCES 

2.5. This chapter describes the way in which 
the toa'rate System would apply to a 
number of special circumstances. ‘ 

Closé Companies 
26. Under the system described above the 
burden of tax on profits (including the in— 
come taXd‘edueted from dividends) would be 

‘ 

the same Whether the profitswered'istributed 
or net. This would have important implica- 
tions for the present rules governing the 
taxation of close companies. At present, if a 
close company withholds money from 
distribution, it thereby saves both the income 
tax on a dividend and any additional surtax* 
which the shareholder might have had to 
pay if he had received a dividend. Under a 
two—rate system only the shareholder’s sur— 
tax Would be at issue and the problem of 
close companies Would be a matter (of ensur— 
ing that distributions were not kept down 
below a. reasonable level in qrder to limit 
the Surtax liability of the shareholders; and in 
this respect it Would beya return to a position 
‘not unlike the position before 196 5. 
27. The GOVernment intend to secure a 
major simplification ofthe rules applying to 
Close companies.» The proposals announced 
in the Budget Speech, which .Will make a 
'major‘wreduction in the number of com- 
panies coming under review, are a first step 
in this direction. For companies remaining 
Within the scope of the legislation it is 

envisaged that it would be necessary to use 
the legislation only for the purposes of 
preventing surtax avoidance (as was the 
case before 1965); but it is not the intention 
-to.restore the power to deem the Icompany to 
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have made, fér :surtax purposes, a 100 per 
cent distribution, Instead, in the cases where 
it is clear that the retention of profits would 
put significant amounts of :surtax at stake, 
companies Wauld be required to make 
reasonable distributions—the maximum level 
of such distributions certainly being ‘no 
higher than the law now ‘requires.- Even this 
maximum level- of distribution would not 
apply to trading or estate companies which 
could show that, having regard to their 
requirements for finance for development or 
other suitable purposes, a lower level of 
distribution would be reasonable. The 
Government intend to. consult with re- 
presentative organisations with a View to 
evolving a new code of practice which, While 
protecting the essential interests of the-Re— 
venue, Will impose the minimum skimmi- 
strative burden on close companies. 

Capital gains 
2.8. The introduction of a twosrate'system of 
corporation tax would raise the question of 
the rate at Which Capital gains accruing to 
companies were to be "charged to tax. Com— 
panies’ gains are at present treated as part of 
their overall profits and are liable to corpora- 
tion tax .at 42.5 per cent in the same way as 
income. It is questionable Whether such 
treatment is appropriate under a two-rate 
system. The nature of any alternative arran- 
gements would require careful considera— 
tion. But one possibility might be to provide 
that as a means of reducing the effective rate 
only a proportion of the net gains .accrui1_1g 
to a cOmpany in any accOunting period 

* The use of the expression “surtax” is approa 
p’riate to the personal tax struétuxe as it now is. 
From 1973974, when the new structure announc- 
ed by the Chancellor on 30th March will come ‘ 

into force, a difl'erent definition will be necessary, 
and‘the word “surtax” in this paper should be 
understood accOrdingly. 
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would be brought into charge to tax as part 
of its profits liable to corporation 'tax, the 
other part of the gains being excluded from 
charge. The part of the gains brought into 
charge would be available to cover current 
trading losses as at present. However, charge- 
able gains of companies would not be treated 
as available to cover distribution relief in any 
accounting period. The arrangements for 
authorised unit trusts and for investment 
trusts approved under Section 37 of the 
Finance Act 196 5, Whose chargeable gains are 
already subject to tax only at the rate of 30 
per cent and are (net of tax) apportioned out 
to unit holders and shareholders, would 
require special consideration. 

Groups of companies 
29. The two-rate system would apply 
Without difficulty to dividends passing 
through a succession of companies; the first 
company paying the dividend would deduct 
income tax from it and thereafter there 
would be no need for further charge or for 
repayment until the dividend reached a 
recipient outside the corporate sector. It 

would, however, be an essential part of this 
system that the dividend was at all stages paid 
under deduction of income tax. It follows 
that the introduction of the two—rate system 
would require the Withdrawal of the present 
arrangements under which dividends can be 
paid Without deduction of income tax from 
one company to another in the same group. 

Inter-company dividends: loss relief 
30. As is not¢d above, an important feature 
of the two-rate system would be that the 
income tax deducted from a dividend at the 
time of payment would not be repayable 
unless and until the dividend reached a reci— 
pient outside the corporate sector. However, 
the arrangements would be continued under 
which a company. can claim relief for losses 
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against the income tax deducted from frank- 
ed investment income received, that income 
tax being in those circumstances repaid. This 
form of relief is important in two kinds of 
cases. First, there is the company which for 
reasons of cash flow wishes to have immedia- 
te relief for a 1055, although in the long run 
it choose to set that loss against future 
profits. Second, there is the investment 
company Which has no income subject to 
corporation tax but has management ex- 
penses for which tax relief must be given. In 
neither of these kinds of cases would it be 
reasonable to Withdraw the right to set the 
losses or the management expenses against 
the income tax on flanked investment in- 
come. Relief similar to that now given in 
Sections 254 and 2.55 of the Income and 
Corporation Taxes Act 1970 would there— 
fore continue. 

C. SPECIAL KINDS OF COMPANIES 

Life Assurance companies 
3L Arrangements under which the portion 
of a life assurance company’s investment in— 
come Which is reserved for policy holders 
bears tax—Whether corporation tax or in— 
come tax—at a special rate would continue 
under a two—rate system. Within the ceiling 
of 37.5 per cent provided by the existing law 
the special rate would have to be determined 
in the light of the rates of corporation tax 
and of personal taxation which are eventual— 
ly fixed. The shareholder’s share of un: 
distributed profits and income, other thaIi 
franked investment income, would be liable 
to corporation tax at 50 per cent; distri— 

butions to shareholders would qualify for 
distribution relief in the ordinary way. 

Building satieties 
32. The present arrangements under 'which 
income tax on dividends or interest in respect 
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of building society shares, deposits or loans is 
paid by the societies at a composite rate 
would continue unchanged. The treatment 
to be afforded to the profits put to reserve by 
Building Societies in the context of a two— 

,rate system is ’a matter which will require 
careful consideration in consultation with the

‘ 

Societies. 

Authorised unit trusts 
33. A two—rate system would appear to 
apply Without difficulty to unit trusts. The 
Inland Revenue will, however, consult 
representatives of unit trust managers about 
the precise method of application of the 
system and any particular difiicultics to 
which it would give rise. 

Other cases 
‘ 34. The Inland Revenue would, of course, 
‘ 

be ready .to consult with representatives of 
‘ other kinds of companies, for which the 
introduction of a two-rate corporatidn tax 
would pose problems of a special nature. 

D. THE TREATMENT OF FOREIGN INCOME 
AND INCOME OF NON-RESIDENTS 

35. In a two—rate system operated in the 
United Kingdom the arrangements for relief 
for foreign tax would allow a company to 
allocate its distributions in such a way as to 
secure the maximum relief available within 
the general framework of the taX. The 
arrangements would permit a company to 
assume that so far as possible its distributions 
were made out of income which had not 
borne foreign tax, leaving double taxation 
relief to be set against tax on retained income 
Which would be regarded as being charged 
at the higher rate. ‘ 

36. The Actual method of giving double 
taxation relief would be as follows. First the 
total corporation tax profits would be 
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determined and then the distribution relief 
would be calculated. Distributions would be 
set against the components of the company’s 
income in the following order: flanked 
investment income, unfranked domestic 
income and finally foreign income. In other 
words, the distributions would first be set 
against {ranked income, for the reasons given 
in paragraph 20 above, and then set against 
other domestic income before any part was 
set against income which had borne foreign 
tax for which credit could be; given. Where 
distribution relief was set against foreign 
income the sources of that income would be 
taken in ascending order of tax rate so as to 
leave until last (and therefore most likely to 
be reckoned as constithting undistributed 
profits taxed at 50 per cent) .those sources of 
income where the foreign tax rate, and thus 
the potential double taxation relief, was the 
greatest. Numerical examples illustrating‘the 
way in which the relief would operate are in 
Appendix 2.. 
37. It is also necessary to consider the 
application of the two-rate system to United 
Kingdom branches and subsidiaries of 
foreign companies. If a two-rate system were 
being applied in this country as a member of 
an enlarged European Economic Communi— 
ty in which corporate taxation had been 
harmonised by the general adoption of two— 
rate company taxes, the treatment of profits 
and dividends flowing out of one member 
country would be complementary to the 
treatment of profits and dividends flowing 
into another. So, this would be a field in 
which, in particular, the detailed arrange- 
ments would be subject to multilateral 
negotiation so as to ensure that, Whatever 
the division of the tax payments, profits and 
dividends flowing across frontiers were 
treated in a manner comparable to those 
confined to the domestic economy of a 
member country. In general, howcver 
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(looking first at subsidiaries), there would 
under. any two-rate system be no difference 
in principle between the treatment of United 
Kinnm subsidiaries of foreign companies 
on the one hand, and, on the other, any 
ordinary domestic UnitedKingdom com-'- 
pany; in either case the two rates of corpora— 
tion tax would be applicable and dividends 
would be paid under deduction' of United 
Kingdom income tax at 30 per cent. In the 
ease of the United Kingdom subsidiary of a 
foreign parent thé 30 per cent rate of With- 
holding tax could, however, be affected by a 
double taxation agreement between the 
United Kingdom and the country in which 
that'parfent was resident. The difi'erence bea 
tween the structure of the two-rate tax and 
ofother systems of corporate taxation around 
the. World would have to be taken into ac- 
count in re-negotiating this, country’s agree— 
ments. . . 

3 8. The case of the United Kingdom branch 
of a foreign company is more difficult». There 
are strong arguments in such a case for 
charging all the profits at the 50 per cent rate. 
First; the profits of the branch return to the 
foreign parent and it is there that distribu- 
tion takes place; even on the lowest practical 
level it might therefore be difficult to ascer- 
tain with any precision what were the distri— 
butions by reference to which distribution 
relief ought to be given. Second,. as the 
branch profits are not distributed in the 
"United Kingdom there will .be no income 
tax deducted from dividends to balance the 
distribution relief on those dividends. Ac- 
cordingly, since an ad hoc rate‘of corporation 
tax, aetermjned on the basis that the same 
fixed proportion of the profits of all United 
Kingdom branches of foreign concerns was 
eventually distributed to the shareholders in 
those concerns, would be both arbitrary and 
likely to give rise to complications, the 
intention would be that branch profits 
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should be charged to tax at the full rate of 50 
per cent. Any variation of this rate could 1);: 
considered Within the framework ofncgotiae 
tions for a double taxation agreement. 

B. THE IM‘PUTATION SYSTEM: 
MAIN CHARACTERISTICS 

39. If an imputation system of corporation 
tax was introduced in the United Kingdom 
the effect would be that all company profits, 
whether distributed or not, would be taxed 
at the rate of 50 per cent. When dividends 
were paid out of profits net of corporation 
tax they would however be treated in the 
hands .of the shareholders as if they had been 
paid under deduction of income tax .at the 
rate of 30 per cent. The income tax thus 
notionally regarded as having been deducted 
from the dividend would be treated as a 
payment on account- of the shareholder’s 
owncventual income tax liability; relevant 
cases‘it would be repaid to him. The amount 
of the notional income tax would not, 
however, be refunded until the dividend 
reached a recipient outside the corporate 
sector except for the purpose of giving relief 
similar to that given at present under Sec- 
tions 2.54 and 255, Income and Corporation 
Taxes Act 1970 (see paragraph 30 above). 
40. In other cases Where dividends were 
being paid out of profits which for one 
reason or another had- not borne United 
Kingdom corporation tax it would be 
necessary to ensure that the United Kingdom 
Exchequer was not ‘put in a position of-hav— 
ing to repay to shareholders, or treat as paid 
on.behalf of shareholders, tax which it had 
in fact never received; In order to avoid the 
need for numerous specific: provisions. to 
achieve this result situation by situation, .the 
present arrangements would be continued 
under which companies deduct, income tax 
from dividends they pay and account for the 
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tax to the Inland Revenue on the excess of 
these dividénds over the flanked income 
received. The tax so accounted for would be 
then set against the corporation taxliabihty 
(charged at 50 per cent) for the relevant 
accounting period but not so as to reduce 
that charge below 20 per cent. In the case ofa 
United Kingdom company all of Whose 
profits are liable to United Kingdom 
corporation tax an arrangement of this kind 
would normally mean no more than that' 
some of the corporation tax would be 
payable by instalments instead of in one lump 
sum. But in cases where, e. g. because of relief 
for foreign tax, the potential rate of United 
Kingdom corporation tax on the profits 
being distributed would otherwise be less 
than '30 per cent this system would mean that 
the company would in effect pay a supple- 
mentary charge which would‘ 'be comparable 
with the précompte mobilier imposed in France 
by reference to dividends ‘paidvout of profits 
which have not borne French taxs In the 
extreme case—e.g. the United Kingdom 
company trading Wholly abroad Whose 
‘United Kingdom rconporation tax liability 
was wiped out by credit for foreign tax—the 
proposed supplementary charge would mean 
that the company would continue to act, 

as it does now, as in efeCt a collecting agency 
for advance payments of income tax on 
dividends being distributed to its share: 
holders. ' - 

41. As in the case of the two-rate system it 
would be necessary to provide for a situation 
in which distributions in an accounting 
period exceeded the corporation tax profits 
of that period. As a general matter therefore, 
a company would be given relief for income 
tax paid to the Inland Revenue in any ac- 
counting period on the excess of dividends 
paid over franked income received so far as 
possible against the corporation tax Charged 
on the profits" of that accounting period but, 
as indicated! in the preceding paragraph, the 
relief would be limited so that the net 
corporation tax was not reduced below 20 
per cent (thus producing the same tax result 
as the two—rate 'syst’em‘)‘. Any balance of in- 
come tax not set—off would be available to 
set against the corporation tax charged for 
the previous accounting period (so far as this 
had not already been reduCed to 20 per cent) 
the remainder being carried forward 
and- set against the corporation tax charge— 
able on the profits of subsequent accounting 
periods. The treatment- -Would be parallel .to 
the treatment of excess distributions under 
.the two—rate system the proposals for which 
are described in paragraph 2.4 above. 
42. In other respects, e.g. the treatment of 
close companies and inter-group payments, 
the provisions associated With an imputation 
system would be the same as those under a 
two-rate System; no special comment is 

"necessary. 

APPENlX I 

DISTRIBUTION RELIEF 

In the following examples the company is assumed to make up its accounts to 3.Ist March 
each Vear. The rate of distribution relief is taken as 30 per cent.

' 

Example 1' ,

I 

In theryear to 3 fit March; 1975, the company has a CT prbfit of £2,000 and pays dividénds of 
£ 1,200 in that year. 
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The tax payable by the company is as follows: 
£ 7 £ 25 

Schedule 9 tax ............................... 1,200'at 30 per cent = 360 
CT 2.,oooat5opercent = 1,000 
Less: Distribution relief ....................... 1,200 at 30 per cent = 360 "" 640 

Total tax payable. . . . . . . . . . i .................. £1,000 

Example 2 
In the following year to 3 151: March, 1976, the same company makes a profit of £ 500 but the 
dividend paid remains unchanged at £1,200. 

:5 £ £ 
Schedule 9 tax ............................... I,2oo at 30 per cent = 360 
CT ........................................ 500 at 50 per cent = 250 
Less: Distribution relief limited to . . . . . . . . ; . . . ; . 500 at 30 per cent = 150 

. 100 

Total tax payable ............. x ................... 460~ 
The company is also entitled Eartha- relief in respect of the unrelieved portion of the 
dividend, viz., on £1,200 —- 7£500 = £700. 
At its option it can carry this relief forward to a succeeding year or obtain immediate repay— 
ment by set off against the CT for the previous year. Ifthe latter course is followed. the CT for 
1975 will be recalculated thus: ‘

n 

, £ £ CTon .......................... 2,000at5opercent = 1,000 
Less: Distribution relief 

Current year ....................................... 1,200 
Brought back ..... ‘ .................................. 700 

' 

1,900 at 30 per cent = 570 

Revised CT payable ............................ 439 
Original CT payable ............................. 64o 

Repayment due . . .‘ ................... 2IO 

(i,e., £700 at 30 per cent) 

Example 3. Same company as in Example I. 
On this occasion the company incurs a less of £ 500 in the year to 3Ist March, 1976, but the 
dividend paid in this year remains at 7£1,200. 
No CT is payable. The Schedule 9 taxis £1,200 at 30 per cent = £360., 
The company now has claims in respect of both the loss of £ 500 and the distribution of £1,200. 
Both of these items can be carried forward but a claim in respect of 1975 is limited by the size 
of the profits and the distribution for that year. 
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Revised CT for I975: 
- 

'. 

£ £ 
Ptofit ............ ........................ 2,000 
Less: Loss brought back ............................... 500 

I,5oo_at 50 percent i: 750 
Distribution relief

‘ 

Current year ................................. '. . 
.‘ ..... L200 

Succeeding year (part only) ............................ 300
' 

1,500 at 50 'pgr cent = 450 

Revised CT ................. ‘ ......... 3 00~ 
' 

The unrelieved dividends for 1976 amounting to £1,200 —— £300 = £900-can now only be 
carried forward to 1977'et seq. - 

Example 4 
This example illustrates. the eEect of the two-rate system when a company distributes the 
Whole of its net income after tax. 

7 

I
‘ 

A company makes a profit of £1,000 and distributes all its net income. 
76 £ 

'CTprofit................; ........................... 1,0003t5opercenté 500 
Dividends paid ....................................... 714 
Relief at 30 per cent- .................... _ 

.............. .............. 214 

‘tCTpayable ........................ ........ 286~ 
' Thus out of its profit of 7£1,000 the company pays £2.86 tax and distributes the balance of 
‘ £714. The effective rate of company tax is thus: 

286 
1,0003
~ = 28.6 per cent 

This is in fact the efl‘ectiverrate’on distributions Whether or not all net income is-distrib1'1ted. 

APPENDIX 2 

TAX CREDIT 17.131113:J 

Example 1 ' A

_ 

Company A has trading profits of £ 1,600: £I,ooovfrom its trading in the United Kingdom and 
£600 from a foreign branch before payment of foreign tax‘ of £200. It distributes £1,200. 
The company’s corporation tax liability will be:

, 

£ £ 
Profits ................... 1,600at50per'cent== .800 

Distribution relief . . . . . g ...... . ......................... 1,200 at 30 per cent = 360 
7:5 

Tax credit relief ............................... 200 
Corporation tax payable . . . . . . . . . , .............E 
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In calculating the corporation tax attributable to the foreign profits of £600 for the purpose 
of tax credit relief, the distribution relief of £ 3 60 will be allocated as follows: 
Corporation tax attributable to: ' ' 

£ £ 
(a) United Kingdom profits ............................ 1,000 at 50 per cent = 500 

Distribution relief ................................. 1,000 at 30 per cent ‘ .= 300 

200 

(12) Foreign profits ..................................... 600 at 50 per cent = 300 
Distribution relief ................................. 200 at 30 per cent = 60 

240 

Tax credit relief is then given for the full amdunt of the {Oreign tax of 752.00 against corpora— 
tion tax of £240 on the foreign income. 

Example 2 
Company B has income from the following sources: 

United Kingdom trading profits ........................... . .................. 1,000 
Dividend from foreign subsidiary ................ '. .............. 

V 
............. 800 

Interest from a foreign source .............................................. 300 
Foreign tax (including underlying tax) on the foreign dividend is £3 20 and the foréign tax 
on the foreign interest 7£45. The company distributes 7£1,450. 
The company’s corporation tax liability will be:

~ 
£ £ 

Profits ................................................ 2,100 at 501361: cent = 1,050 
Distribution relief ..................................... 1,450 at 30 per cent = 43 5 

61 5 
Taxcreditrelief.......,................: ..... 365 

Corporation tax payable ........................ 2.50 

In calculating the corporation tax attfibutable to the fOreign income for thé purpose of tax 
credit relief, the distribution relief will be set firstly against the corporation tax on the United 
Kingdom profits, then against the tax on the fdreign income‘bearing the lower foreign fate of 
tax and finally against thetax on the foreign income bearing the higher foreign rate‘of tax as 
follows: ‘ ' 

Corporation tax attributable to: 
' 

£ £ 
.(a) United Kingdom profits .. .‘ ........ 

‘ 

................. 1,000 at 50 per cent = 500 
Distribution relief . . . . , ............................ 1,000 at 30 per cent = 300 

200 
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(5) Foreign interest ................................... 300 at 50 per cent = 
Distribution relief .................. ‘ ..... 

’ 

.......... 300 at 30 per cent = 

' Tax Credit relief ............................. L
' 

(c) Foreign dividend .................... 
x 

. . . . . . . . ; . . . . 8oo~at 50' per cent = 
Disgributioh relief ........... ‘. 

. . ; ........ _. ......... 150 at 30 per cent ;= 

Tax giredit Irelief ...... ‘ . . . . . , .................... 
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DR. ERWIN SPIRO: 

‘THE.197I INCOME TAX CHANGES IN SOUTH AFR-ICA*. 
The changes" introduced by the Income Tax 
Act, 1971, still aim at combatihg inflation. 
The income tax and loan levy (loan portion) 
have been further increased, and although the 
provincial pérsonal tax and the provincial 
income tax havé now been abolished, no 
benefit accrues therefrom to the income tax— 
payer. On the other hand there are a few 
new exemptions and alloWable deductions, 
and a number of concessions have been 
granted to the aged. An interesting novation 
.is the substitution of abatements for the 
existing system of rebates. 
Only substantial changes will be set out. 

I. RATES OF NORMAL (INCOME) TAX 

1. Persons other than companies 
Persons other than companies pay th¢ tax at 
the rates contained in the two tables annexed 
hereto in respect of the year of assessment 
ending on 29th February, 1972, or 30th June, 
1972.. To the basic tax are added a surcharge 
of IO per cent and a loan levy varying be— 
tween 12%- per cent and 2.0 per cent. The 
surcharge and the loan levy are not payable 
where the basic tax is less than R150. A 
natural person who is over the age of sixty- 
five years on the last day of any year of 
assessment ending on or after the 29th 
February, 1972, is not liable for the loan levy 
in respect of such year if his téxable income 
for that year does not exceed R5000. 

2. Companies
1 

Companies pay the new tax in respect of 
years of assessment, i.e. financial years, end— 
ing during the twelve—month period from 
Ist April, 1971, to 315th March, 1972. The 
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following rates apply in respect of taxable 
income derived in South-.West Africa and 
taxable income derivcdin the Republic:— 
(a) Taxable income (excluding taxable in- 
come in the form of dividends) derived 
otherwise than from mining— .. 
(i) Where derived in South—West Africa: 

35 cents per RI; 
(ii) Where derived elsewhere than in South— 

West Africa, Le. in the Republic: 40 
cents per RI. ‘ 

To the above tax is added a loan levy of 
7% per cent.

' 

(b) Taxable income derived, 
mining— 
(i) on any mine other than a post—1966 gold 

mine: an amount determined in accord— 
ance with one of the formulae provided 
for plus a surcharge (Whichis not pay- 
able in the cascof certain assisted gold 
mines) equal to 5 per cent thereof and a 
loan levy equal to 5 per cent thereof; 

(ii) on a post-1966 gold mine: an amount 
determined in accordance with one ofthe 
formulae provided for plus a surcharge 
of 5 per cent thereof and a loan levy of 5 
per cent thereof.

‘ 

(c) Taxable income in the form of “retoup— 
ments” of capital expenditure accruing. to 
companies which are or have been gold 
mining companies: the average rate of tax, 
as determined in Accordance with 'the Sche- 
dule, or 35 cents p¢r RI, whichever is higher. 
(d) Taxable incbme from diamOnd mining: 

from Agold 

* The 1971 Income Tax Act has not yet been 
promulgated. This article' is based 0n the Income 
Tax Bill as finally paSsed by Parliament; the Act 
will be identical. .- . ‘ _. _: 
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a basic tax of 4.5 cents per RI plus a surcharge 
equal to IO per cent thereof plus a loan levy' 
equal to 10 per cent thereof. 
'(e) Taxable income from mining operations 
(other than mining for gold, diamonds or 
natural ofl)—, 
(i) Where derived in South—West Africa: 

35 cents per RI; ' 

. 

Where derived elsewhere than in South- 
West Africa, Le. in the Republic: 40 cents 
per RI. 

To the above tax is added a loan levy of 7% 
per cent thereof. -

- 

(f) Taxable income derived-in the form of 
dividends: 7% per cent. This is a loan levy. 
A company is exempt from the payment of 
the loan levy calculated on taxable income 
in the form of dividends if at the end .of the 
year of assessment it. has a‘ balance of assessed 
loss incurred in its trading activities which 
Exceeds the taxable income in the form of 
dividends by more than 75 per cent of that 
taxable income. The loan levy payable by a 
company is reduced if the company’s income 
includes a dividend which‘has borne South— 
West African non—resident shareholders’ tax. 
Where taxable income is' derived wholly or 
mainly in the form of dividends, the date of 
payment of the loan portion. of the normal 
tax by such company is determined by 
reference to the date of payment of its first 
provisional tax payment for the year; but is 
required to be determined by the Secretary 
for Inland Revenue, having regard to the 
payments made by the company. 

II. ABATEMENTS 

.I. Introduction . 

In View of the fact that a person’s ability to 
pay tax decreases according to the size of his 
family, medical expenses, 'etc., the legislature 
assists the‘ taxpayer eithél; by granting rebgpcx 
in respect of the amount of tax or by provid— 
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ing for abatements of the amount on which 
tax is payable. While in South Africa a 
system of abatementg was in force from 
1914' to 1940, since 194.1 a system of rebates 
prevails. The First Report of the Committee 
of Enquiry into the Income Tax1 recom- 
mended the introduction of what it pre- 
ferred to call “concessional deductions” 
(that is abatemehts), but the First and Final 
Report of the Income Tax Commission 
19532, rejected such a system While the 
Franszan Report (First Report) again re— 
‘commended it. The latter Report is of the 
View that an abatément amounts to a greater 
concession as marginal rates rise, ‘but if it is 
reduced as income increases, it will not 
unduly favour the higher income groups". 
The Commission inferred further from the 
evidence submitted to it that a return .to a 
system of abatements W0u1d.be generally 
welcomed4‘. The 197I Income Tax Act rim— 
plements the recommendation ofthe Frans— 
zen Report. 

2. List of abatement: 
The abatements which are to‘ be deducted 
from the taxable income of persons other 
than companies are as follows:

, 

(a). Primary abatement in the case ofa person 
other than a company . 

In the used a married person the primary 
rebate is RIooo Whereas it is R600 in the 
case of an unmarried person. 
(b) Secondary abatements in the case of 
natural persons 
The following secondary abatements .are 
provided for in the case of natural persons: 

(i) Child abatements: R450 for each of the 
first two children and R550 for the 

I. U.G. 75 - ’51, p. 38 (ch. _6§ 2). 
2. U.G. 11/1954, p. 13 (§ 50). 
'3. RP. 24/1969,‘§ 87. 
4. 111121., § ‘33. 
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third and subsequent children; 
(ii) Medical expenses abatements:.R150 and 

R75‘for married and; un'married‘ persons 
respectively if they are under the age of 
sixty years and' R250 and RI25 for 
married and unmarriéd persons respec— 
tively if they are over the age of sixty 
years; 

(iii) 
' Insurande abatements: in respect of 
premiums paid by the taxpayer on life, 
accident and sickness, policies and fees 
.and subscriptions paid by him to provi— 
dent and benefit funds and in respect of 
unemployment insurance, up to a 
maximum of R400; 

(iv) Dependant’s abatement: R80 for each 
dependant or R200 if the taxpayer has 
contributqd not less than R200 towards 
thedependant’ssuppdrt and the depen— 
dant is wholly dependent on the tax- 
payer; 

(V) Age abatements: there is a further abate- 
ment of R3 50 in favour of persons who 
are over the age of sixty years which is, 
however, reduced by RI for every 
completed R10 by which the tax-s 

payer’s income exceeds; RI 50p if he is 
married or by RI forcVery completed 
RIO by which the taxpayer’s income 
exceeds RI oooif he ‘is married. . 

(c) Reduction of abatements Where taxablé 
income exceeds R5 000‘

I 

The sum of the amounts allowable to a tax— 
payer by way of abatements is reduced by 
R2 for every completed rand by which the 
taxpayer’s taxable inco'me exceeds R5 000. 

III. EXEMPTIONS 

I.‘ Republic of South Africa Premium Bonds" 
There is an exemption in respect of interest ' 

(up to R2 800) and premiums (up to RI 800) 
on Republic of South Africa Premium 
Bonds. 
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2. Armaments 
' 

Development and Production 
Corporation of South Africa

' 

There are further ex'empt the receipts and 
accrfials of the Armaments Development and 
Production Corporation of South Africa 
Limited and of any‘ company during a'ny 
period during which allithe issuedshares of 
such company are held by that Corpdration if- 
the Secretary for Inland Revenue is satisfied 
that the operations of such company are 
conducted in pursuance ofl or are‘ancill'ary or’ 
complementary to, the Corporation’s objects. 

3. Lump sums derived because of termination 
of services - - '

‘ 

The ‘exempted maximum ‘ambunt is in- ‘ 

creased from R6 000 to R9 000. 

4. State subsidies paid to fizrmers ‘ 

There.is now also an exemption ill-respect 0 
any amount re'ceived by or accruedfio or in 
favour of any person from the State by Way 
of a subsidy on interest payable by him on 
any amount owing by him on my loan or 
advance utilized by him for the purposes of 
pastoral, agricultural or other farming 
operations carried on by him. 

IV. ALLOWABLE DEDUCTIONS 

I. Investment allowance in an economic develop— 
ment area a 

' 

,

- 

The maximum inVestment aflowanCe which 
may be granted to. an industrialist in an 
economic development area in respect of the 
introduction of machinery or plant is in— 
creased from 3 5 to 50 per cent of the cost. 

2. Hotel equipment investment allowance 
The hotel equipment investment allowance 
is now also available to companies in respect 
of new or unus'ed hotel equipment brought 
into use in an registered hotel in South-West 
Afiica ori-or after 1st January, 1969. 
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3. Buildings used in a process of manufacture or 
by hotelkeepers 
There is now also an allowance in respect of 
improvements commenced on or after Ist 
April, 1971, notwithstanding the fact that the 
building itself may not qualify for the 
allowance. The maximum investment allow— 
ance which may be granted to an industria- 
list in an economic development area in 
respect of buildings or improvements 
thereto is increased from 25 to 3 5 per cent of 
the cost of "the: building or improvements. 
“Improvements” mean any extension, addi— 
tion or improvements (other than repairs) to 
a building Which is or are effected for the 
purpdse of increasing or improving the in— 
dustrial capacity of the building. 

4. Buildings used by hotelle'eepers 
The present aflowances will 3,150,136, available 
to companies in rpspect of buildings of 
registered or graded hotels in South—West 
Africai and improvements (bther than repairs 
thereto) if the erection of the buildings or 
improvements is or ate commenced on of 
after Ist January, 1969. 

5. Donations to universities etc. 
I 

If donations to universities etc. exceed the 
amount presently allowed to companies, the 
excess will, to the extent that it does not 
exceed 5 per cent of the taxable income 
derived in the form of dividends, be allowed 
against the last mentioned taxable income. 

6. Income derived fi’om dividends 
An. assessed loss incurred by a company in 
relation to dividends is not allowed to be set 
off" against income derived by the company 
in any form other than dividends and vice 
versa. A ‘cOmpany deriving income in the 
form of dividerids is in certain circumstances 
and subject to certain limifations allowed to 
deduct therefrom dividends distributed to 
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othér companies registered or carrying on 
business in the Republic (including South— 
West Africa); There are also special'provi— 
sions in the case of a company carrying on 
long-term insurance business. An annuity paid 
out of dividends is not to be regarded as 
being income in the form of dividends. 

7. Special deductions for industrialists in econo- 
mic development areas . 

The special allowances granted to industria— 
lists in economicdevelopment areas have 
been further‘ improved. 

V. INCOME 

I. Schemes of arrangément involving trading 
stock 

‘

. 

Where in terms ofa scheme under the Com— 
panies Act, 1926, stock belonging .to the 
transferor company passes to the transferee 
company Without any consideration or with 
an inadequate consideration, the assets taken 
over are now to be treated as trading stock in 
the hands of the transferee company and are 
deemed to have been acquired by the trans— 
feree cbmpany at a price equal to the cost 
price thereof to the transferor company. 

2. Exchange of fixed property or company shares 
fbr shares , 

Where a trader disposes of trading stock 
consisting of fixed property or shares for a 
consideration consisting of or including 
shares, provision is made for certain relief 
from taxation on What are really paper 
profits. The shares received and now also 
any bonus shares issued in respect of such 
shares are referred to as new trading stock, 
and on a disposal of such new trading stock 

' the amount realized is treated as income. 
There are certain'textual changes and a 
number of substantial amendments. 
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3. Taxable income derived by a taxpayer from 
the carrying on .oflong—term insurance business 
Certain changes have been made in the 
method of calculating the taxable income 
derived by a taxpayer from the carrying on 
of long-term insurance business.

I 

VI. NON-RESIDENT SHAREHOLDERS, TAX 

Dividends accruing to any person in the 
form of an annuity are exempted fromfhe - 

non—resident shareholders’ tax.. 

VII. UNDISTR-IBUTED PROFITS TAX 

1. Adjusted total net profits 
The concept of adjusted total nét profits has 
been introducea. It means the amount 
remaining after the deduction from the total 
net profits of the new aflowancefbr undistti— 
buted' profits tax purposesin respect ofgertain 
investments in prospecting 'companies. 

2. 45 per cent plough back allowance 
‘ The 45 per cent plough back allowance 
which formerly only applied to‘ private 

‘ companies, will now also apply to public ' 

companies. 

‘ 

3. 25 per cent plough back allowance in respect 
of dividend profits . 

There is no longer any. further plough back 
allowance inrcspe‘ct of public companies, gx— 
cept 2.513617 cent in respect of dividend p'rqfits. 

4. New or ufiused machinery or plant allowance 
The allowance for undistributed profits tax 
purposes in respect of new or unused machi— , 

nery or plant which formerly applied to 
private companies only now also applies to 
public companies, but the allowance is now 
in any case restricted to the case'of machinery 
or piant brought into use for the purposes pf 
21 trade carried on in the Republic. 
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5. Exemptions - 

(a) Reserves not exceeding R20 000 or 
40 per cent of paid—up capital 
There is an eker'nption if the sum of the 
reserves (including share premium account) 
and the balance of unappropriated profits, 
togetherwith an amount equal to-the value of 
certain bonus shares which did not rank as a 
dividend, dO'es not exceed the sum of the 
dividends distributed during the six months 
after the erid of the year of assessment and 
taxes. 'on income, excluding undistributed‘ 
profits tax, by Rxooeooo of 40 per cent of 
the company’s paid-up capital at the end of. 
the year of Assessment, Whichever is higher. 
The amount of R100 000 is now reduced to 
Rzo-ooot 
(b) ag—term insurance Companies 
There'is no longer an exemption in favour of 
subsidiary companies of long—term insurance 
companies.

' 

‘ 

VIII. NON-RESIDENTS TAX ON INTEREST 

I. Foreign loans for long-term industrial or 
mining development

‘ 

The interest on certain foreign loans obtained 
for long-term industrial or mining develop- 
ment in the Republic with the prior approval 
of the Minister of Finance is exempt. The 
Minister Will have to be satisfied that’thc: 
loan debtor would othgrrwise be obliged to ' 

incur excessive additional expenditure and 
Where the inter'est is subject '.to foreign in— 
incoine tax that either no credit in respect of 
non—residents tax on interest or an inade- 
quate credit in respect thereof Will be granted. 

2. Interest in the fbrm of 2m annuity 
Interest in the form of an annuity derived 
from a source the Republic is exempt 
with effect from the Ist_April,,‘1967. 

3'34



SOUTH AFRICA: THE 1971 INCOME TAX CHANGES 

IX. ANNUAL RETURNS X. S CHBDULES 

The period allowed for rendering annual The changes regarding the First, Second, 
returns has 'been extended from 30 to 60 
days. 

Third», Fourth and Fifth Schedules are Very 
specific and need not here be set out. 

ANNBXURES 

. Tables 

I. 

Taxable Amount. Rates of tax in respect of 
married persons. 

Where the taxable amount— 
does not exceed RI 000 ‘ . . 

_.
. 

exceeds RI 000 but does not exceed R2. 000 

,, R2 ooo ,, ,, R3 000 

,9 R3 000 ,, ,, R4 000 

,, R 4000 ,, ,, R5 000 

,, R5 000 ,, ,, R6 000 

,, R6 000 ,, ,, R7 000 

,, R7 000 ,, ,, R8 000 

,, R8 000 ,, ,, R9 000 

,, R9 oco ,, ,, R10 009 

,, R10 000‘ ,, ,, R11 000 

,, R11 000 ,, ,, R12 000 

,, R12 000 ,, ,, -RI3 cop 

,, R13 000 ,, ,, RI4 ooo~ 

‘ 9 per cent of each RI of -t;aXab1e amount; 
R90 plus IO per cent of the amount by which 
the taxable amount exceeds RI 000; 
R190 plus IO per cent of the amount by 
which the taxable amount exceeds‘Rz 000; 
R290 plus II per cent of the amount by 
which the taxable amqunt exceeds R3 000; 
R400 plus 12 per cent of the amount'by 
which the taxable amount exceeds R4. 060; 
R520 plus 14 per ,cent of the amount by 
Which the taxable amount exceeds R5 000; 
R660 plus 16 per cent of the amount by 
which the taxable amount exceeds R6 000; 
R820 plus 18 per cent of the amount by 
which the taxable amount exceeds R7 000; 
RI 000 plus 20 per cent of the amount by 
which the taxable amount eXceeds R8 000; 
RI 200 plus 22 per cent of the amount by 
which the taxable amount exceeds R9 000; 
R1 420 plus 24 per cent of'the amount by 
which the taxable amount exceeds R10 000; 
RI 660 plus 26 per cent of the amount by 
which the taxable amount exceeds RH 000; 
R1 929 plus 28 per cent of the amount by 
Which the taxable amount exCeeds 'RIZ 000; 
R2 200 plus 3o'per cent of the amount by 
which the taxable amount exceeds R13 ‘000; 
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. Tepiable Amount. Rates oftax i'n respeCt of 
married persons.

” 

3, 

’9

n 

_ 
RI4nooo

. 

_ 
R15 000 

R16 000 

R17 000 

R18 000 

R19 000 

R20 000 

R2; 000 

R22 _000 

R23 000 

.1124 006 

R25 000 

Rié'ooo 

R27 000 

R28 000 

i, 

,7 

93 

’3 

3’ 

~99 

), 

Ris ooo ‘ 

R16 000 

R17 900 

R18 000 

RI9 000 

R20 000 

r R21 000 

R22. 000 ‘ 

R23 000- 

R24 000 

"R25 000 

R26 000 ‘

' 

R27 000 

R28 000 

R2 500 plus 32. per cent of the amount by 
which the taxable amount exceeds R14 000; 
R2 820 plus 34 per cent of the amount ‘by 
which the taxable amount exceeds R15 000'; 
R3 160 plus 36 per'cent of the amount by 
Which the taxable amount exceeds R16 000; 
R3 520 plus 38 per cent of the .amount. by 
which the takablc amount excegeds R17 000; 
R3 900 plus 40 per cent of the amount by 
which the taxable amount exceeds R18 000; 

, 
R4 300 plus 42, per cent of the amount by 
which the taxable amount exceeds R19 000; 
R4 720 plus 44 per cent of the amount by 
which the taxable amount exCecds R20 000; 
R5 160 plus 46 per cent of the amount by 
which the taxable amount exceeds R21 000; 
R5 620' plus 48 per cent of the amount by 
which the taxable amount exceeds R22 000; 
R6 I00 plus 50 per cent of the amount by 
Whiéh the taxable amofint exceeds R23 000; 
R6 600 plus 52 per cent of the amount by 
which the taxable amount exceeds R24. 000; 
R7 120 plus 54'per cent; of the amount by 
which the taxable amount exceeds R25 000; 
R7 660 plus 56 per cent of the amOunt by 
which the taxable amount exceeds R26 000; 
R8 22.0 plus 58 per cent of the amount by 
which the taxable amount exceeds R27 000; 
R8 800 plus 60 per cent of the amount by 
which the taxable amount ggiceeds R28 000. 
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Rates of tax in respect of 
persons who are not - 

married persons. 

12. per cent of each RI oftaxablé amount; 
R120 plus 12 per cent of the amount by 
which the takable amount exceeds RI ’000; 
R240 plus 13 per cent of theramount by 
which the taxable amount exceeds sooo; 
R370 plus I4. per cent of .the amount by 
which the taxable amount exceeds R3 000; ' 

R5Iolp1us I7 per cent of the amount by 
which the taxable amount exceeds R4 000; 
R680 plus 20 per cent of the amount by 
which the taxable amount exceeds R5 000; 
R880 plus 2.3 per cent of' the amount by 
which the taxable amount exceeds R6000; ' 

RI IQQ plus 26 per cent of the amount by 
which the taxable amount exceeds R7 000; 
R1 370. plus 28 per cent of the amount by 
which the taxable ambunt exceéds R8 600; 
R1 650 .plus 30 per cent of the amount by 
which the taxable amount exceeds R9 000; 
RI 950 plus 32 per cent of the amount by 
which the taxable amount exceeds R10 000; 
R2 270 plus 34 per cent of the amount by 
which the taxable amount exceeds RI I 000; 

R2. 610 plus 36 per cent of the. amount by 
which the taxable amount exceeds RI2 000; 
R2 970 plus 38 per cent of the amount by 
which the taxable amount exceeds R13 000; 

. R3 3 50 plus 40 per cent of the amount by 
Which the taxable amount exceeds RI4 000; 
R3 750; plus 42 per cent of the amount by 
which the taxable amount exceeds RI 5 000; 
R4 I70 plus 44 per cent of the amount by 
which the taxable amount exceeds R16 000; 
R4 610 plus 46 per cent of the amount by 
which the taxable amount exceeds R17 006; 
R5 070 plus 48 per cent of the amount by 
which the taxable amount exceeds R18 000; 

II. 

Taxable Amount. 

Whefe the taxable amoufit— 
does nbt exceed RI 000 . . . . 

exceeds" RI 060 but does not exceed R2, 000 

,, ‘R2 000‘ ,, ,, R3 000 

,, 
_ 

' R3 060 ,, , ,, R4000 

,, 
~ 

R4 000 ,, ,, R5 000 

,, R5 050 ,, ,V, , R6 600 

,, 

I 

R6 000 ,, ,, R7 000 

,, R7 000 ,, 

' 

,, 
I 1 

R8 000 
I.» 000 n: ,, 

I 

' R9 000 

. u 000 ,, ,‘,. RIO oop 

, 
:3" 1{.10 000 ,, ,, R11 000 

~ 
,_,' RH 000 ,,. 

,, 
- 

R12. 609 

,, 
‘ 

R9 600 ,,r 
l,, R15 000 

,,. “R13 000 ,, 
t 

,, R14 000
_ 

,, "R14 000 ,, ,, 

‘ 

R15 000 

,, R15 000 ,, ,, R16 000 

,, R16 000 ,, ,, R17 000 

,, R17 000 ,, ,, R18 000 

,, R18 006) ,, ,, R19 000 
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Taxable Amount. 

Taxable Amount. 
Rates of tax in respect of 
persons who are not 
married persons.

.

” 

~n 009 
' R20 000 . 

“ R21 000 

R22. 000 - 

- R23 000 

R24 000‘ 

9) 

9’ 

7’ 

Rzorooo 

R21 000 

R22 00-0 

R23 000. 

R24 000 

R5 550 plus 50 per cent o'f.the .amoun'tfby 
which the taxable amount‘exceeds Rm 600; 
R6050 plus 52 per cent of the amount by 
which the taxable amount exceeds R20 000; 

‘ 

R6570 plus 54 per cent of the aniount by. 
which the taxable amount ecedé R21 000; 
R7 110 plus 56 per cent of the amount by 
"Which the taxable amount e'xceeds R22.ooo 
R7 670 plus 58 per cent of. the amount by 
which the taxable amount exceeds R23 000; 
R8 250 plus 60 pet tent of the amount'by 
which the taxable ar‘nount exceeds R24 000. 

Bulletin Vol. XXV, September/septembre no. 9, 1971 33 5
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DIE PRODUKTIONSFONDSABGABE DER VOLK-SEIGENEN 
INDUSTRIE UND DES BAUWESENS IN DER DDR 

In einem friiher in dieser Zeitschxift veréf- 
fentlichten Artikel1 wurde bereits einiges 
fiber die- Struktur der Volkswirtschaft und 
das System der Pflichtabffihrungen und 
Steuern in der DDR dargelegt, so daB ein 
emeutes Eingehen auf diese Voraussetzungen 
zum Verstiindnis des Wirkens der Produk— 
tionsfondsabgabe entbehrlich-erschemt. Aus 
den Darlegungen ging' vor allem hervor; 
daB' der Hauptanteil des gesellschaftlichen 
Reichtums aus den sozialistischen Betrieben 
flieBt. Das gilt — mit wachsenden Anteilen — 
auch fiir die gegenwiirtige Phase. So warden 
im Iahre 1970 insgesamt 85,6% des produ— 
zierten Nationaleinkommens, (Nettopro— 
dukts) in den sozialistischen Betrieben er— 
zeugt. Die im staatlichen sozialistischen 
Eigentum stehenden volkseigenen Betriebe 
waren an diesel: Gesamtquote mit mehr als 
68,3%, die sozialistischen Genossenschaften 
mit I7,3% beteiligt.2 
Bereits aus diesen quantitativen Propor- 
tionen Wird die prinzipielle Bedeutung der 
staatlichen Lenkungsmafinahmen erkennt— 
lich, die auf cine stindige Erhéhung der 
Efi‘éktivitiit der volkseigenen Betriebe ge— 
richtet sind und sowohl im materiellen Wie 
auch im finanziellen Bereich als Ausdrucks— 
formen des 6konomischen Systems des So— 
zialismus wirksam werden. 
Der Verfassungsgrundsatz der Planung und 
Leitung der Volksvvirtschaff sowie aller 
andere'n gesellschaftlichen Berctiche3 erféihrt 
seine Auspriigung im 6konomischen Bereich 
besonders durch die Ve'rvollkommnung der 
Vcrbindung zwischen z‘entraler staatlicher 
Planung und Leitung der Grundfragen mit 
der Eigenverantwortung und Initiative in 
den Betrieben und Kollgktiven, die vor 
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allem in ‘volkseigencn Betrieben und den 
ihnen fibergeordneten Vereinigungen volks— 
eigener Betriebe (VVB) und in volkseigenen 
Kombinaten organisiert sinda 
Die unmjttelbare Planung im materiellen 
Bereich Wird durch ein System sich wechsel— 
seitig bedingcnder und crgéinzender 6kono-‘ 
mispher Hebel vervollkommnet, die vor- 
zugsweiSe dutch finanziefle Mittel stimu- 
licrende. Wirkungen ausiiben. Innerhalb 
dieses 6konomischen Instrumentariums bil— 
den die Pflichtabffihrungen der‘volkseigenen 
Wixtschaft veine bedeutende Finanzquelle, 
dutch die bestimmte, langfristig festgelegtc 
Quoten des Reineinkommens 'der Betriebe 
im Staatshaushalt zentralisiert werden. Auf— 
gabe dieser Pflichtabffihrungen ist es in 
erster Linie, als Lenkungs— und Stimulie— 
rungsmittel im Interesse der gesamtstaat— 
lichen Leitung der Wirtschaft und anderer 
Bereiche der gesellschafilichen Entwicklung 
zu dienen. Die Mittelgewmnung ffir den 
Staatshaushélt hat cine von dieser Primar— 
funktion abhéingige Bedeutung, da auf der 
Basis des Volkseigentums am Hauptanteil def 

VProduktionsmittel die Finanzierungsmetho- 
den des Staates — beispielsweise dutch zen- 
trale Mittelbereitsteflung Oder dutch Eigen- 
finanzierung der volkseigenen Betriebe, 

* Direktor des Bereiches Intemationales Finanz— 
und Wirtschaftsrecht an der Martin-Luther— 
Universitfit Halle, DDR. 
I. Spiller, Zum Internationalen Steuerrecht im 
Rechtssystem der DDR, Bulletin for Internatio- 
nal Fiscal Documentation, Vol. XXII, November 
1968, No. II, S. 521 if. 
2. Statistisches Taschenbuch der DDR 197I, 
Staatsverlag Berlin, S. 25. 
3. AItikel 9, Absatz 3 der Verfassung der DDR 
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dutch Haushalt— Oder Kreditfinahzienmg 
Inittels des staatlichen Bankensystems — in 
Abhéingigkeit von den angestrebten Wirkun— 
gen ‘Weitgehend austauschfihig sind und 
nicht notwendig der vollstéindigen Zentrali— 
sierung im Staatshaushalt der Republik be- 
diirfen; -

' 

MOTIVE uND BRPROBUNG 

‘ 

Lange Zeit War das System der Pflichtab- 
ffihrungen der volkseigenen Betriebe an den 
Staatshaushalt dutch das ZWeikanéilesystem 
gekennzeichnet, mittels dessen cinerseits 
Anteile am Nettoeinkommen der Betriebe 
in den Staatshaushalt umverteilt Wurden, 
Wiihrend andererséits eine umsatzabhfingige 
Produktions—; Oder Dienstleistungsabgab¢ zu 
entrichten war; Dieses System Wies jedoch 
vinsofern cine Liicke auf, als es keine dire‘kte 
Wirkung auf die GréBe der eingesetzten pro— 
duktiven Ponds erméglichte, die als Grund- 
fonds mic Bauten, baulichen Anlagen, Ma- 
schinen etc. und als Produktionsumlauffonds 
mit Materialbestéinden, unvollendeter Pro— 
duktion und Fertigerzeugnjssen jeweils einen 
bedeutenden Teil des Nationalvermégens in 
der Durchffih‘rung des Reproduktionspro— 
zssses binden.4 ‘

- 

das Iahr 1970 ist der durchschnittliche 
_Bestand an ,Gruridmitteln in den produzie— 
renden Bereichen der Volkswirtschaft der 
DDR auf 72,74. Mrd. Mark berechnet wor- 
den,5 wobei der Hauptanteil von etwa 7400 
auf die Bereiche Industrie und Bauwesen 
entféillt.6 1965 warden beispielsweise jewefls 
z‘wei Werteinheiten der gebundenén matc- 
riellen Mittel benétigt, um Produktion ,und 
Zirkulation einer neuen Werteinheit der 
Gesamtproduktion zu realisieren.7 Im Er— 
gebnis der WissenschafiliCh—teclufischen Re- 
volution zeigt die Wachstumsrate der 
Grundfondsausstattung einen stark progres— 
siven Verlauf. Das weist sich u.a. im abso- 
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luten Anstieg der notv'vendigen Investitionen 
aus. Wéihrend in der DDR das Volumen der 
Investitionen in der Volkswirtschaft im 
Iahre 1950 etwa 3,6 Milliarden Mark und 
1960 rund 16,1 Mrd. Mark betrug, wurden 
ffir das Jahr 1970 bereits 32,6 Milliarden 
Mark planméiBiger Investitionen einge— 
setzt.3 

' -‘ 

Innerhalb des Anstieges der absoluten Inves- 
titionen zeigen sichggleichzeitig qualitative 
Vetéinderungen in der Struktur der Investi— 
tionen. Deutlich wird ein sinkender Bau- 
anteil innerhalb des Gesamtvolumens 'der 
Investitionen erkennbar, Wéihr'end der- Aus— 
rfistungsanteil im korrcspondierenden Um- 
fange ansteigt. Der Ausrfistungsanteil der 
Investitionen in der Volkswirtschaft 'stieg 

von 37,4% im Iahre I950 ,auf 48,5%‘ im 
Iabre 1960 und auf 52,5% im Iahre 1970. 
Diese Erscheinung darf als‘ wachsendes 
technisCh—éikonomische‘s Niveau der Inves- 
titionen angesehen werden, das die Voraus- 
setzungen fiir cine Verkfirzung des Um- 
schlages der-in den Grundfonds gebundenen 
Mittel und cine Erhéhung ihrer EEektivit‘alt 
bfldetf’ 

,

' 

Eine andere Kemzifier, die die Bedeutung 
der gebundenen Fonds ausweist, ist d‘er 

durchschnittliche Bestand- an Grundmitteln 
je Beschéiftigten in der Industrie. Im Jahre 

4. E. Langner/H. Nick, Warum Produktions— 
fondsabgabe, Dietz-Verlag' Berlin 1965, S. 4 if. 
5. Statistisches Taschenbuch der DDR 1971, 
a.a.O., S. 31. Der Bestand an 'Grundmitteln hat 
sich damit in diesen Bereichen seit 195 5 mehr als 
verdoppelt. 

I

' 

6. Nach den Proportionen der 
' Anteilc 

der Wirtschaftsbereiche am durchschnitflicheiz 
Grundnfittelbgstand im Jahre 1968. Vgl. Statist. 
Jahrbuch der DDR 1970, S. 48. ‘

- 

7. R. Goldschmidt/E. Langner, Die Produktions— 
fondsabgabe, Verlag Die Wirtschaft, Berlin 
1966, S. 7.‘ 
8. Statistisches Taschenbuch der DDR 1971, 
a.a.O., S. 29. 
9. Goldschmidt/Langner, a.a.O., S. 14. 
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1960 éntfi'elen .in der Industrié def DDR 
Grundmittel im Werte von‘ fund 34.350,— 
Mark aufjeden Beschiiftigten, wéihrend es im 
Iahre 1969 bereits 5 5. 522 Mark waren.10 
Alla dicse Kemzifern belcgen, daB die 
effektive Ausnutzung der produktiven Fonds 
von erheblicher Auswirkung auf die Er~ 
'héhung des Nationaléinkommens ist. Fiir die 
'gesamtstaatliche Planting and Leitung der 
volkseigenen I'ndustrie urid des Bauwesens 
erwies siéh folglich die Einffihrung eines 
6kon0mischen Hebels mit uni'nittelbarér 
Wirkung auf die produktiven Fonds als not- 
wcndige Aufgabe. Sie muBte zur Sicherung 
des h5chsten Nutzeffckts stimulierende Wir- 
kungerl ausfiben, um 
— cine eEektivere Nutzung der vorhandenen 

Grundmitt‘el und Produktionsunflaufi‘onds. 
.herbeizufiihren und ' 

— zur stfindigen Verbesserung des technisch— 
ékonomischen Niveaus der Investitionen 
anzuregen. 

Die Produktionsfondsabgabe beaurfté wegen 
ihrer Wirkurig auf den fiberwiegenden An- 
teil-der ProduktiOnsfonds der Wirtschaft der 
DDR sorgféiltiger Vorbepeitung zur Erzie— 
'lung exakten‘ Zusammenwirkens innerhalb 
des 6kofiomisc'hen Systems'in seiner Ge- 
-samtheit. Eine wesentliche 'Voraussetzung 
dazu war die genereflc Umbewertung aller 
Grundmittel in der volkseigenen Wirtschaft 
in den Iahren 1963 /64, dutch die die Grund— 
mittel nac'h ihrem Brutto- und Zeitweyt neu 
.bewertet wurden, damit cine leinheipliche, 
vergleichbare Basis sowohl fiir die Berech— 
nung dcs Nutzens von Investitionen al's auch 
ffir die Amortisationsquotcn und die Pro— 
dukt‘ionsfond‘sabgabe erméglicht wufde. An— 
dererseits erwies hjCS sich als notwendig, dag 
Preis‘system planméiBigf so ‘zu gestalten, daB 
'die dnomie der produktiven Fonds 
ngphdriicklich v01} der Preisseite her unter— 
stfitzt wird. Das erfolgte dutch die Ein— 
ffihrung fondsbezogenenIndustriepreise, die 

nach einheitlichen Grundséitzen‘ gestaltet, 

den Aufwand ffir die Investitionen 'in die 
Nutzefektsberechnungen einbeziehen, die 
Betriebe auf die Senkung der Selbstkosten 
orientieren und glcichzeitig cine Verschleie— 
rung‘ ungem'igender Efektivitfit in der 
Inanspruchnahme der zur Verffigung ste- 

henden Produktionsfonds durch Entstel- 
lungen der einheitlich zu kalkulierenden 
Preise verhindern. 
Im Jahre 1964. Wur‘de begonnen, in einem 
umfassenden Bkonomischen Experiment die 
Wirksamkeit einer Produktionsfondsab‘gabe 
und dié Modalitéiten ihrcr Durchfiihrung ’in 
mud 200 Bettieben der zentralgeleiteten 
volkseigenen Industrie zu erproben, die vor 
aHem den Industriezweigcn der Eisenerz— 
und Roheisenerzeugung, der Elektrochemie 
und Plaste, der Chemiefaser und. Fotoche— 
mieproduktion, des WerkzeugmaschinenL 
baues, der Elektrogeréiteherstellung und an— 
dere angehiirten.11 In den folgenden Iahr‘en 
wurden die Anwendungsbreite dieses Ver— 
suches vergréBert und die erforderlichen 
Veréinderungen vorgeno'mmen, so daB im 
Iahre 1967 normative Regelungen fiber die 
Dutchffihrung der Produktionsfondsabgabe 
ejngefiihrtl2 und mit Wirkung vom I. 

Ianuar 197I cine konkretisierte umfassende 
Rechtsnorm mit Geltungsbereich fiir die 
Gesamtheit der zentral und 6rt1ich geleiteten 
volkseigencn Betriebe der Industrie und des 
Bauwesens in Kraft gesetzt werden konnte}3 

IO. Statistisches Taschenbuch der DDR I971, 
S. 33 (Die Zahlen fiir 1970 liegen noch nicht 
vor). 
II. Vgl. E. Langner/H. Nitk, 21.10., S. 3. 
12. BeschluB uhd Verordnung vom 2.2.1967 
fiber die weitere Anwendung der Produktions— 
fondsabgabe im Bereich der Volkseigenen Indu- 
strie und des Bauweseqs (GBl. II, S. II 5). 
I3. Verordnung fiber die Produktionsfonds— 
abgaben 'vom 16.12.1970, GBl. II 1971, S. 33 if. 
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BEZUGSBASIS- UND BERECHNUN‘G 

Die numnehr endgijltig festgelegte Produk— 
tionsfondsabgabe ist als faster Prozentsatz, be— 
rechnet auf den Wert der Gesamtheit der cin- 
gesetZten produktiven Fonds, als vérbind— 
liche Pflichtabffihrung an den Staatshaushalt 
zu leistcn. Da die Produktionsfondsabgabe 
raus dem GeWinn-zu zahlen ist, Wirkt dié nach 
der GriiBe der produktiven Fonds berech— 
nete Abgabe unmittelbar auf den Netto— 
gewirin-des Betricbes ein und vergréfiert 
Oder verringert je nach dem Umfang der 
produktiven Fonds die Zufiihrungsméglich— 
keiten des Betriebes zu den ihnen zur Ver— 
‘ffigung stehenden eigenen Fonds, z.B. dcm 
Fonds fiir die Investitionsfinanzierung und 
den Fonds ffir kulturelle, soziale, Bildungs— 
und Priimiierungszwecke, die sich unmittel— 
bar und 'mittelbar auf Lohn rund Gehalt der 
im Betrieb beschiiftigten Werkt'altigen, Wie 
auch auf die Ausstattung der im Betrieb zur 
Verfiigung stehenden Gememschaftseinrich— 
tungen, Wie Betriebsferienheime, betriebliche 
Bildungsstéitten, Betriebskindergéirten etc. 

auswirken. . 

Es entsteht somit cine unmittelbare kollektive 
und pers‘dnliche materielle Interessiertheit der 
TWerktéitigen des Betriebes an cine]: még— 
lichst effektiven Ausnutzung der vorhande— 
nen produktiven Fonds. 
Fiir die Leitungen der Betriebe bestehe'n be- 
sondere, gesetzlich festgelegte Verpflichtun— 
gen zur regelméiBigen Berichterstattung fiber 
die 6konomische Situation des Betriebes vor 
den Werktéitigen oder' deren Delcgierten. 
Auf diesem‘ Wege‘ werden die 'Betriebs— 

kollektive auch fiber did: Produktivitéits— und 
EEektivitéitscntwicklung 

, 
unterrichtet und 

k'dnnen im gesellschaftlichen und im eigenen 
Intereése mittels des Mitsprachet- und Mit— 
bestimmungsreéhtes der gesellschaftlichen 

' Organe, insbesondere der ‘Gewér'kschafrten 
und der Produktionskomitées der Betriebe, 
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fluen EinfluB geltend machen, um crforder— 
liche Verinder‘ungen vorzuschlagen und 
dutchzusetzen. Sic sind folglich an der 
rationellsten Nutzung der gebundenen' ma— 
teriellen Fonds nicht nur unmittelbar' inter- 
essiert, sondem auch in dér Lage, ihre 
Interessen im Leitungskollektiv néchdrfick— 
lich zu vertreteh. . 

Die erforderliche diferenzierte Festlegung 
derjenigen materiellen Objckte, die als Be— 
zugsbasis fiir die Berechnung derProduk— 
tionsfohdsabgabe gesétzlich festgelegt sind, 
bedarf einer besonderen Betrachtung, da von 
der Auswahl der Berechnungsbasis die Wir— 
kung dcr Produktionsfondsabgabe insge— 
saimt und ' in bestimmten partiellen Ent— 
Wicklungsrichtungen abhiingt. 
'Generell ist die Gesamtheit der .Grundmittel— 
fonds und der materieflen Umlaufinittel— 
fonds als Bezugsbasis ffir die Berechnung der 
Produktionsfondsabgabe festgelegt. 
Unter Grundmittelfonds sind vor allem Ge— 
béiude, baulichc Anlagen, Energie— und 
Arbeitsmaschinen, Produktionsausriistungen, 
Fahrzeugc, Betriebs— und Bfiroausstattimgen 
zu verstehen. 

’ ' 

. 
- 

‘ . 

Zu den materiellen Umlaufmitteln‘ géhijreh 
vor allem die Produktionsvorréite, die un- 
fertigelx Erzeugnisse und die Fertigwaren. 
In friihéren Berechnungen ist ermittclt wor— 
den, daB die Grundmittelfonds-vetWa 83% 
(161: gcbundenen Gesamtfonds umfassen, 
wéihren'd auf die Produktionsumlaufmittel— 
fonds etwa I 5% und auf die Fertigerzeugnisse 
etwa 2% der Gesamtfonds entfallen. Damit 
sind die Grundmittelfonds die entscheidendc 
Basis def Produktionsfond‘sabgabe.14 
Die generefle Festlegung der Abffihrungs- 
pflicht ffir die Gesamtheit der gebundenen 
Fohdé- bedarf jedoch in bestimmten Um- 
fange differenzierter und einschtéinkender 
Regelungen, um denkbare enmicklungs- 

i4. Goldschmidt/Langner, a.a.O.,' S. 66.~ 
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hemmende Faktoren ausschlieBen zu kéinnen. A 

In diesem Sinne sind vorerst wissenschaft— 
lich-technische Einrichtungcn, wissenschaft— 
liche Industriebetriebe, Projektierungsbetrie— 
be und GroBforschungszentren im Hinblick 
aufihren spezifischen Charaktcr von der Pro- 
duktionsfondsabgabe noch ausgenommen.15 
Darfiber hinaus werden bestimmte Gruppen 
von Grund— und Umlaufmitteln innerhalb 
vder produktionsfondsabgabepflichtigen Be— 
triebe 'nicht mit in die Berechnung einbei 
zogen. Das gilt u.a. fiir die Grundmittel, die 
kulturellen und sozialen Zwecken dienen. 
Da diese Grundmittel unmittelbar auf die 
Arbeits— und Lebensbedingungen der Werk— 
téitigen einwirken, wird dutch die Aus- 
klammerung 'von der_ Produktionsfonds— 
abgabe vermieden, daB zur Minderung der 
Abffihrungsquote Beschréinkungen der Akti— 
vit'aiten der Betriebe bei der Verbesserung der 
kulturellen und sozialen Leistungen cintre- 
ten. Infolgedessen sind die Grund— .und 
Umlaufmittel ffir die Errichtung und Unter~ 
haltung der Kulturhéiuser und anderen kul— 
turellen ‘Einrichtungen der Betriebe, die 
Grund— urid Umlaufmittcl ffir betriebliches 
Bildungs— und Qualifikationswesen, fiir Ein- 
richtungen des Gesundheitswesens, der Kar- 
perkultur imd des Sportes und des Weh- 
nungswesens nicht von der Produktions- 
fondsabgabepflicht erfaBt. 
Eine andere Ausnahme besteht fiir die Ein— 
richtungen des Umweltschutzes, der im Zu— 
sammenhang mit der wissenschaftlich—techni— 
schen Revolution immer gréBere Bedeutung 
erhéilt. Insbesondere sind die betrieblichcn 
Anlagen zur Reinhaltung der Atmosphfire 
und zur Abwasserreinigung ‘von der Be— 
rechnungsgrundlage ffir die Produktions— 
fondsabgabe ausgeklammert. Damit Wird die 
Einhaltung der bestehenden gesetzlichen Var- 
-pflichtungen der Betriebe in diesem Bereich 
unterstiitzt. . 

Einc dritte der — hier nur beispielhaft auf- 
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gefiihrten - Gruppen von Ausnahmerege- 
lungen befreitg diejenigen Grundmittel von 
der ProduktionsfondSabgabepflicht, die von 
besonderer volkswirtschaftlicher Bedeutung 
fiir die Erhéhung der Eflizienz der Produk- 
tion sind. Das gilt normativ gegenWéirtig 
z.B. ffir 21116 in eigener Leistung der Betriebc 
hergestellten Automatisierungs— und Ratio- 
nalisierungsmittel s‘owie ffir elektronische 
Datenverarbeitungsanlagen‘ im ersten und 
zweiten Einsatzjahr. . . 

Mit diesen und anderen spezifischen Aus- 
nahmeregelungen von der Produktions— 
fondsabgabe werden Zusatzstimulierungen in 
denjenigen Bereichen erreicht, die in beson— 
derem volkswirtschaftlichen Oder sozialpoliti— 
schen Interesse liegen. ‘ 

In den verangegangenen Erprobungcn hat 
sich erwiesen, daB der Bruttowert der 
Grundmittel cine Wirksamere Basis ffir~ die 
Berechnung der Produktionsfondsabgabe 
darstellt, als der ebenfafls als Bezugsbasis 
gepriifte Nettowert (Bruttowcrt minus 
VV/‘ertberichtigung).1“a 

ZUR RATE DER PRODUKTIONSFONDS- 
ABGABE 

Die Héhe der Produktionsfondsabgabe ist 

von entscheidender Bedeutung fiir die Er- 
ffiflung ihrer stimulierenden Wirkung inner— 
halb des Systems der Wirtschaftlichen Rech- 
nungsffihrung.~ Sie kann als vorab verfiigtcr 
Gewinn betrachtet werden, der die Héhe 
des Nettogewinnes des Betriebes in wesent— 
lichem Umfange mit bestimmt. Ziel war, die 
Rate der Produktionsfondsabgabe so zu ge— 
staltqn, daB sic auf cine Optimierungdes 

15. Vgl. G. Seidel, Zur Verordnung fiber die 
Produktionsfondsabgabe, .Die Wirtschafi, Nr. 
24 mm. 6. 70, S. 9. . 

'
V 

I 5a. Vgl. dazuLangner/Nick, a.a.O., S. 35 if‘und 
,,Die Wirtschaft“r1969, Nr. 41, S. 13. 
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Nettogewinnes hinwirkt, wobei der Haupt— 
weg in der verbesserten Fondsahslastmlg be- 
steht. Falls, ausgehend von durehschnitt— 
lichen Produktions— und Preisbedingungen, 
die Rate der Produktionsfondsabgabe zu 
niedrig festgelegt Wiirde, Wire ihr EinfluB 
auf den irn Betrieb verbleibenden Netto- 
gewinn ungeniigend, so (138 in manchen 
Betrieben beispielsweise die~ geringfiig‘ige — 
Schméilerung des Nettogewinnes den Schwie— 
rigkeiten einer verbessertcn Fondsauslastung 
vorgezogen werden kénnte. Eine zu hohe 
Rate der Produktionsfondsabgabc; dagegen 
kénnte den verbleibenden Nettogewinn so 
stark schmilern, daB er nur unzureichend die 
Leistungen des Betriebes Widerspiegelt und 
daher als stimulierender Faktor ffir die be- 
trieblichen Fonds ungeniigend Wirksam Wird. 
Die Einffihrung fondsbezogener Industrie— 

' praise schuf in der Regel gleiche Voraus— 
setzungen ffir die Gewinnerwirtschaftun'g in 
den Betrieben und Kombinaten der‘verschie— 
denen \X/irtsshaftzvveige.“3 Auf der Grund— 
lage einer Reihe von Berechnungen17 und 
praktischen Versuchen wurde der einheit— 
liche Satz der Produktionsfondsabgabe auf 
6% vom Bruttowert der produktiven 
Fonds (Grundmittel und materiefle Umlauf— 
mittel) festgelegt. 
Dutch die einheitliche Rate‘der Produ‘k— 
tionsfondsabgabe sollen im Priniip alle in den 
volkseigenen Wirtschaft gebundenen Mittel 
gleichméiBig der' stimulierenden Wirkung 
dieser Pflichtabffihrung an den Staatshaus— 
halt unterzogen warden, und zwar unabhéin— 
gig davon, in wel‘chem Wirtschaftszweig 
Oder Betrieb sie cingesetzt sind und auch 
unabhiingig von ihrer S‘tellung’im Repro— 
duktionsprozeB als Grundmittel oder Um— 
Iaufmittel. Der Nettogewinn wird damit zu- 
gleich in stirkerem MaBe als bisher zu einem 
aussageféihigen Kriterium fiber die betrieb— 
liche Efiektivitfit in den verschiedenen‘ Be- 
reichen der Volkswirtschaft. 
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Wenn nach den der Fesdcgung der Produk— 
tionsfondsabgabe zu Grunde gelegten Voi- 
stellungen davon ausgegangen wird, daB rder 
Anteil der Produktionsfondsabgabe am 
Betriebsergebnis im Durchschnitt etwa 40% 
betragen 5011,13 werden die Wirkungen der 
Produktionsfondsabgabe vor allem infolgen— 
den Richtungen spfirbar: 
— der nach Abzug der Produktionsfonds— 

abgabc verbleibende Nettogewinn mit 
den normjerten Zufiihrungsméglichkeiten 
zu‘ den verschiedenen betricblichen Fonds, 
einschh'eBlich des Betricbsprfimienfonds, 
sichert in ausreichendem MaBe die kollek— 
tive und persénliche materielle Interes— 
siertheit in den Bétrieben. 

—. es entsteht ein Starker Impuls, dutch 
effe‘ktivere Ausnutzun‘g oder Verting‘erung 
der produktiven Fonds einen héheren. 
Nettogewinn bei gleichbl‘eibender Pro— 
duktionsfondsabgabe Oder einen unge— 
schméilerten Gesamtgewinn bei reduzier— 
ten produktiven Fonds, damit reduzierter 
Prodtflctionsfondsabgabe und einem ent- 
sprechend erh6hten Anteil des Nettoge— 
winnes innerhalb des Gesamtgewinnes zu 
erreichen. 

— dam Staatshaushalt steht cine .rclativ 

stabile Einnahmequelle zur Verfiigung, die 
fiir die Umverteilungsfunktionen des 
Staatshaushaltes eingesetzt warden kann. 

Die Wechselbeziehungen, die zwischen 
Produktionsfondsabgabe und Nettogewinn 
des Betriebes innerhalb des Gesamtsystems 
der Wirtschaftlichen Rechnungsfiihrung der 
Betriebe entstehen, sind geeiiet, im cin- 
zelnen vor allem folgende betrieblich in 
weitem Umfange steuerbare MaBnahmen 

I6. G. Seidel, a.a.O., S. 9. 
I7. Vgl. Goldschmidt/Langner, 3.3.0., S. 50 ff. 

und Langner/Nick, a.a.O., S. 2.7; 
18. Vgl. auch Langner/Nick, a.a.O., S. 28.

MI



PRODUKTIONSFONDSABGABB 

zur Erreichung verbesserter Relationen zu 
Gunsten des Nettogewinnes auszuléisen: 
—.rationellere Nutzung der vorhandenen 

prp'duktiven Fonds durch komplexe Ra- 
tionalisierung und erwe'iterte Einffihrung 
des Mehrschichtenbetriebes, der den wach— 
senden Disproportionen zwischen mate- 
riellcm und moraljschem VerschleiB der 
Produktionsmittel entgegenwirkt. 

— die systematische Reduzierung der cin— 
gesetzten produktiven Fonds dutch Ver— 
ringerung der Bau— und Anlaufzeiten bei 
Investitionen, durch Verkauf ungenutzter 
Grundmittel sowie dutch Verringcrung 
der Bestiinde an Rohstofi'en und Halb- 
fertigerzeugnjssen. 

-— Verringerung der Selbstkosten pro Wa- 
reneinheit dutch verbesserte Technologie, 
veranderten Materialeinsatz usw. 

Die einheitliche Festlegung deriRate der 
Produktionsfondsabgabe auf cine H6116 V011 
6% der produktiven Fonds schlieBt nicht 
aus; (1213 -im Zusammenhang mit dem noch 
hicht vollstéindig abgeschlossenen Ubergang 
zu fondsbezogefien Industriepreisen ffir eini— 
ge Bereiche der volkseigencn Wirtschaft mit 
Abesonders hoher Fondsintehsitéit (besonders 
hohem Anteil produktiver .Fonds je Einheit 
des erzeugten Produktionsvolumens) noch 
verringerte Sitze der Produktionsfondsabga— 
be festgelegt worden sind. Diese Differen— 
zierungen werden jedoch schrittweise cin— 
gescl'n'fiinkt.19 

BERECHNUNGS- UND ABFfiHRUNGS— 
VERFAHREN 

Die Berechnung erfolgt nach der Héhe der 
efiektiven Monatsendbestéinde der im jewei— 
ligen Betrieb vorhandenen produkti’ven 
Ponds. Zu diesen Ponds werden neben den 
durchschm'ttlichen Istbestéinden an Grund- 
und Umlaufmitteh} auch die aktivierten Bo- 
de‘nnutzungsgebiihren und der Bestand an 

342 

noch nicht abgeschlossenen Investitic'msvor— 
haben gezihlt. 
Das vorgesehene kumulative Berechnungs— 
verfahren erfaBt jeweils die Berechnungs— 
grundlagen der vorangegangenen BerechA 
nungszeitriiume des Planjahres mit und ver- 
meidet~ auf diese Weise die Bereinigung 
grESBerer Diferembetrige aus fixen Raten 
am Iahresende. Die volkseigenen Betriebe 
haben die von ilmen zu entrichtenden Pro— 
duktionsfondsabgaben an ihre Vereinigun'g 
Volkseigener Betriebe abzufiihren, die sic 
ihrerseits an den Staatshaushalt weiterleitet. 
Damit Wird der Leitung der Vereinigung 
VolksCigener Betriebe mittels der jeweiligen, ‘ 

Abffihnmgssummen eine schnelle und un- 
komplizierte Kontrollméiglichkeit fiber die 
Fondsentwicklung der unterstellten Betr'iebe 
und anhand der zu gleic-hen Terminen abzur 
fiihrenden Nettogewinnabfijhrung e‘ine Kon— 
trolle fiber die Produktions— und Rentabili—r 
titsen‘twicklung erm6glicht, die unmittel— 
bare Rfickschliisse fiir erforderliche Lei- 
tungsmaBnahnien zuléBt. 

SANKTIONEN 

Verspiiteten Zahlungen der Produktions— 
fondsabgabe an den Staatshaushalt — die zu 
Stérungen in den geplanten Verwendungen 
der Staatshaushaltsmittel ffihren kénnen - 
Wird mit Erhebung von Verzugszuschlfigen 
entgegengewirkt. Diese Verzugszuschléige 
betragen 0,05% des verspéitet gezahlten B‘e— 
trages je Tag des Zahlungsverzugs.20 Die 
gleichen Verzugszuschlige sind bei unrich— 
tiger Berechnung der Produktionsfonds- 
abgabe zu entrichten. 
Soweit ein Betrieb seiner Verpflichtung zur 
Abffihrung der Produktionsfondsabgabe in 

19. G. Seidel, 3.3.0., S. 9. 
20. Anordnung fiber die Erhiihung von Veri- 
zugszus‘chliigen vom 19.1.1965, GB1. II, S. 145. 
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angemessener Frist nicht nachkommt, kann 
in seine finanziellen Fonds durch das emp- 
fangsberechtigte Haushaltsorgan zwangs— 
vollstreckt werden. Da cs sich um volks- 
eigene Betriebe — d.h. um in staatlichem 
'Eigentum stehende Betriebe — handelt, sind 
wesentlich vereinfachte und zugleich wirk— 
same Vollstreckungsformen méglich. Mit— 
tels des sogenannten Haushaltsvollstreckungs— 
verfahrens21 ist' dutch das empfangsberech— 

' 

tigte Haushaltsofgan die zustéindige Filiale 
der Staatlichen Industriew und Handelsbank 
zur Dutchffihrung der VoHstreckungsmaB— 
nahme zu beauftragen, bei der der Betrieb 
kontpfiihxungspflichtig ist.22 Durc‘h einen- 
den gesetzlichen Bedingungen entsprechen— 
den Vollstreckungsauftrag‘ des ffir die Ver— 
eirmahmung der Produktionsndsabgabe 
zustéindigen Haushaltsorgans wind die Bank 
crméichtigt, die Abbuchung der geschuldeten 
Summe von den bei ihr gefiihrten Konten des 
Betricbes vorzunehmen. Dabei erfolgt diese 
Abbuchung Vorrangig vor anderen Ford‘s- 
rungen gege’n den Betrieb, mit Ausnahme 
solcher Mittel, die ffir Lohnzahlungen an die 
Werktiitigen des Betriebes bereitgestellt wer- 
den.

' 

Soweit sich Betricbe dutch Vollstreckungs— 
maBnahmen zu Unrecht belastet ffihlen, 
steht ‘ihnen ein‘ Rechtsmittelverfahren zur 
Verffigung. 

Die Wirksamkeit dcr Produktionsfondsab— 
gabe ist umfassend nur im Rahmen des 
Gesamtsystems der Planung und Leitung der 
Volkswirtschaft zu beurteilen, das sich nicht 
nur der ‘Pflichtabffihrungen der Betriebe an 
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den Staatshaushalt, sondern in wesentlichem 
Umfange auch dervkorrespo‘ndierenden und 
stimulierenden Funktionen der verschiede- 
nen bkonomischen Kategorien Wie Gewinn, 
Lohn, Kosten, Kredit, Zins and Industrie— 
preis bedient. 
Die Produktionsfondsabgabe, die im Be- 
reich des Handel's dutch cine fihnlich auSge— 
staltete Handelsfondsabg'abe? ergiinzt Wird‘, 
erffillt dabei cine wesentliche Teilaufgabe, 
die sich besonders im System der Wirtschaft- 
lichen Rechnungsffihrun’g der Betriebe und 
Kombinate 'und des dabei vorgesehenen 
Prinzips der Eigenerwirtschaftung der Mittel 
ffir die erWeiterte Reproduktion24 auswirkt. 
Die bisherigen Erfahrungen im Vorberei— 
tungsstadium, in der Erprobung in -einer 
Vielzahl volkseigener Betriebe und scit ihrer 
umfass‘enden Anwendung lassen die Fest— 
stellung zu, da‘B dutch die ProduktiOris— 
fondsabgabe ein nachdriicklicher Impuls auf 
die Erhéhung def Efekdvitfit der Volks— 
eigenen Wirtschaft einsetzt. 

21. Anordnung fiber das Haushaltsvollstrek— 
kungsverfahren in der volkseigenen Wirtschaft 
v. 22.8.1955, GBl. II, S. 313. -

I 

22. Vgl. § 2 und'§ 18 des Statutes der Industrie— 
und Handelsbank der DDR v. 13.12.1967, GBl. ‘ 

II 1968, S. 9 fi". 
23. Verordnung fiber die Anwendung der Han— 
delsfondsabgabe im Bereich des Ministeriums ffir 
Handel und Versorgung v. 24.8.1967, GBl. Teil 
‘II, S. 685 fi‘, find 3. Durchffihrungsbescimmung 
v. 18.2,.1971, GBl. Teil II, S. 249 ff. 
2.4. Einsn Gesamtfiberblick dazu gibt die Arbeit 
,,Eigenerwirtschaftung der Mittel im 6konomi— 
schen System des Sozialismus“, Dietz—Verlag 
Berlin 1970. 
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DEVELOPMENTS lN INTERNATIONAL TAX LAW 
UNITED KINGDOM 

Value-Added Tax* 

FOREWORD 

The Government is committed to undertake, 
during the life of this Parliament, a major 
reform of the taxation system that will in- 
clude the abolition of the selective employ- 
ment tax and a radical simplification of a tax 
system which has been allowed to become 
too complex and discriminatory. An impor— 
tant contribution to the achievement of these 
objectives would be secur¢d by the replace— 
ment of the present system of indirect taxae- 
tion by a more broadly—based structure 
which, by discriminating less betvveén 
different types of goods and mikes, would 
reduce the distortion of consumer choice. 
The replacement of the present purchase tax 
and the selective employment tax by a 
broad—based value-added tax Was therefore 
a clear candidate for inclusion in the Govern- 
ment’s tax reform programme. Such a 
changeover would spread the burden of 
indirect: taxation in a less discriminatory 
fashion.— 

The Government has now decided to do this, 
and the necessary detailed preparations have 
been put in hand. Legislation will be in- 
troduced in due course. It is clearly necessary 
that th¢ nature of, the tax should be Widely 
understood and that its details should be the 
subject of public debate, so that, before the 
legislation is introduced, decisions on the 
form of the tax can be taken against the back— 
ground of an informed public opinion. This 
Green Paper is published to provide a basis 
for such general public debate. It is also 
intended to give trade and professional 
associations and other interested parties an 
opportunity to consider and comment on 
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those aspects of the tax that would particu- 
larly affect them. 

CHAPTER I 

Introduction 
I.I The existing pattern of indirect taxation 
in this country is open to the objection that it 
is selective and is based on too narrow a rangc 
of expenditure. Selective taxation gives rise 
to distortion of trade and of personal con- 
sumption patterns, and can lead to the in— 
efficient allocation- of resources. To remedy 
this shortcoming in our system, we have to 
extend the coverage of existing taxes or to 
introduce some new form of tax. Existing 
taxes do not readily lend themselves to 
extension. The customs and excise duties on 
tobacco, hydrocarbon oil and alcoholic 
drinks are specific to these products and 
cannot be extended. A significant proportion 
of indirect tax revenue is raised by the 
selective employment tax, which the Go— 
vernment is pledged to abolish. The remain- 
ing, indirect tax of importance is the pur— 
chase tax. 
1.2. Purchase tax is at present levied at four 
difierent rates at the Wholesale stage in the_ 
distribution of specified consumer goods. 
The tax is efficient and industry and trade 
are accustomed to it. It falls almost Wholly 
on consumer expenditure. It is not levied on 
goods for export, though it has some hidden 
effect oh export prices because tax charged on 

* British Crown Copyright; 
Permission for publication was obtained from 
the Controller of Her Britamfic Majesty’s 
Stationery Office. 
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for eXample business stationery is not rebated. 
The possibility of extending it to a Wider 
range of goods has some attractions. But in 
practice it would not be easy to extend 
purchase tax to goods generally, and of its 
nature purchase tax could not, be applied to 
services. The retention of purchase tax has 
led to the separate taxation of services, e.g. 

through SET, and in practice to the exclu- 
sion from the tax base of a significant pro- 
portion of consumer expenditure 'on goods. 
This has led to tax distortions and anpmalies 
as between different categories of goods and 
between goods and services. ' 

1.3. A difi'erent approach is necessary. 
Instead of a system which taxes some forms 
of Consumer spending but not others, there 
is need for a form of tax which falls more 
evenly on a much Wider range of consumer 

‘ spending" in the domestic economy (with 
specific felicf’s for certain basic items such as 
food) Without the highly difierendated tax 
structure arising from purchase tax on goods 
and SET on services. A general employment 
(or payroll) taX to replace purchase tax and 
SET would not be satisfactory beCause, other 
considerations apart, it cannot be rebated on 
exports nor charged on imports; It would 
then leave us at a competitive disadvantage 
in all markets. 
1.4. There are three forms which a com— 
prehensive consumption tax could take. It ' 

Could be a retail sales tax Which could cover 
services as well as goods. But such a tax, at 
the rates that would be required, would in- 
troduce a very considerable burden of taxa— 
tion at the stége at which goods or services 
pass to the final consumer. Experience in 
othef countries haé shoWn that this would 
present very serious difficulties of collection 
and control. Indeed, it is clear that a retail 
sales tax can be Successful only if the rate is 
kept low. A tax at the retail stage on the 
scale which would be necessary if purchase 
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tax and SET were abolished is now Widely 
regarded as impracticable. 
L5. Then thelse is a multi—stage. “cumula- 
tive” or “cascade”) tax, applying at each 
stage in the production and distribution 
process but Without relief given for tax paid 
at earlier stages. Such a tax has well-known 
disadvantages—the amount of ,tax depends 
on; the number of stages, it’ creates internatl 
economic distortions, both of trade and 
industrial structure, it acts as a disincentive to 
capital investment, and it is difficult to give 
effective relief to exports or to apply a 
countervailing charge to imports. These 
disadvantages have led many Continental 
countries to replace taxes of this kind with 
value—added tax. 
1.6; Value-added tax avoids the disadvan- 
tages both of a selective tax like purchase tax 
and of “cumulative” taxes. Abroad, an in— 
creasing number of countries are adopting 
the value-added tax. In France and Germany 
value-added tax is well established. Belgium, 
Holland, Luxembourg, Denmark, Norway 
and Sweden all have value-added taxes; Iree 
land and; Italy will introduce tghe tax shortly. 
1.7. The economic arguments about the 
efects of Value—added taxation on the 
balance of payments, eficiency and growth 
havebeen the subject of a good deal of 
public debate following the publication of 
earlier studices.1 Any examination of the 
effects of VAT on these fields must be 
related to the taxes which it is intended to 
replace. The passage of time has ‘altei‘ed the 
situation which the Richardson Committee 
iri particular was examining. It was con— 
cerned with the arguments for a VAT in 
substitution for either purchase tax or pfofits 

I. Report of the Committee on Turnover 
Taxation (C‘mnd. 2300) —the Richardson Report 
1964. NEDO Report on Value—Added Tax 1969. 
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tax; but that is not now the proposition. It 
could find no valid case for the first substitu— 
tion; but there was then no SET, and pur— 
chase tax Was narrower in coverage than it 
is today and had fewer and lower rates. It 
considered that the balance of argument was 
against the substitution of 'a‘ VAT for the 
profits tax. The NEDO Report argued that 
the case for considering the introduction of a 
VAT in the inunediate future must rest 
primarily on whether it provided a viable 
basis for other adjustments in' taxation and 
for extending the tax coverage to goods and 
services not at present included. The present 
proposition is that on the introduction of 
VAT, SET and purchase tax will be abolished. 
The change proposed would benefit the 
balance of payments, since VAT can more 
fully be remitted on exports. Some elements 
of purchase tax (for example on stationery 
and office equipment) are an indirect‘burden 
on exports. SET on business (other than on 
those Businesses Where it is repaid) is Wholly 
unrelieved on exports even in cases Where 
services are specifically related to exports. 
By removing‘the economic distortions of 
selective indirect taxation VAT will im- 
prove the efficiency of our economy. 
1.8. At this stagewe are, of course, concerned 
with improving the structure of our tax 
system, not the amount of revenue raised. 
The rate or rates 'ofa VAT, and the extent of 
its coverage, are matters which will fall to be 
considered and decided between now and the 
date of its introduction, taking into account 
all the circumstances at that time. Any effect 
on the cost‘ of living of replacing purchase 
tax and SET by VAT will naturally depend 
on the decisions eventually taken on those 
matters. 
1.9. The general outline of a possible VAT 
scheme for this country is described in the 
following Chapters of this Green Paper. 
Chapter 2 discusses the basic principles of 
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value-added taxation, and Chapter 3 the 
general scope of a possible scheme. Certain 
special cases are discussed in Chapter 4. 

CHAPTER 2 

Basic principles of value-added taxation 
2.1. VAT is a form of turnover or sales tax. 
Like purchase tax and some other forms of 
turnover tax, VAT is la tax on final consumer 
expenditure in the domestic economy. But 
unlike Qurchase tax, which is collected at a 
single stage in the production and distribu— 
tion chain, VAT is collected in instalments: 
liability, to tax arises at each stage 'in' the chain, 
Whenever taxable transactions are carried out 
by taxable persons. VAT,_ like purchase tax, 
also falls on importS‘of goods. On exports 
VAT is not only not (charged directly but, 
unlike purchase tax, provides machinery for 
rebating tax entering indirectly into export 
costs. 

2.2. The VAT system described in this Green 
Paper is that known as the “invoice” (or 
“tax from tax”) system. The reason for the 
latter term is that tax invoiced to a taxable 
person is deducted from tax invoiced by 
him to arrive at his .net tax liability. This is 
the system prescribed in the EEC Directives 
on value—added tax. All the countries which 
have intgoduced VAT have adopted this 
form of the tax. ' 

2.3. Subject to any provisions for relief in 
particular cases, the tax applies to “taxable 
transactions”, which include: 
(a) The supply of goods or services in the 

home market by a “taxable person”. 
(‘17) Application of goods and services to 

private and certain business uses by a 
“taxable person”, ’ 

(6) Imports of goods, whether or not by a 
“taxable person”. 

2.4. The precise scope of these expressions 
will need to be defined in legislation. For 
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2. 5. Liability to tax arises Whenever a taxable 
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present purposes they should be understood 
in a very wide sense. “Taxable person”, for 
example, includes companies, individuals and 
partnerships engaged in business, and also 

members of professions. As a general guide, 
and subject to any special VAT inclusions or 
exclusions, “taxable persons” has much the 
same meaning as those persons chargeable 
to corporation tax or to income tax under 
Cases I and II of Schedule D (see paragraph 
3.8). The expression “trader” as used in this 
Green Paper has a similar Wide connotation. 
The use of these terms in the VAT scheme

' 

discussed in this Green Paper is considered 
further in Chapter 3. 

transaction (see paragraph 2.3) is’ performed, 
and does not depend on the profitability or 
otherwise of the transaction nor on Whether 
the tax is recovered from the customer. 
2.6. Although it is paid by traders, in effect 
the taX‘ falls ultimately on final consumer 
expenditure. Broadly, it works in the 
following way. If a taxable person (A) 
supplies goods or services to another person 
(B), A is accountable to the tax authorities 
for the tax on that transaction and if B is also 
a taxable person, A gives him an invoice 
showing that tax as a separate item. If B 
sells to another taxable person (C), B too is 
accountable for tax and must give C an 

invoice showing the tax as a separate item; 
and so on down the line of production and 
distribution, until the final stage when a 
taxable person sells to a final consumer. At 
the end of each VAT accounting period each 
taxable person totals (a) all the tax invoiced 
to him or paid by him at importation; and 
(b) all the tax arising on taxable transactions 
which he himself carries out; and remits to 
the tax authorities the amount by which the 
latter exceeds 'the former. If (a) is more than 
(l1) he may make a claim for- credit for the 
excess from the tax authorities (see para— 
graph 3.20). Thus a taxable person has to 
account for the tax on all the goods or 
services he supplies (called outputs) in each 
accounting period, but in paying tax to the 
tax authorities he can take credit for the tax 
on goods or services supplied to him (called 
inputs), Whether of a capital or current 
nature. The effect of this “credit mechanism” 
is that the tax “rolls forward” at each stage 
until the point of sale to the consumer. The 
amount of tax collected in this way is thus 
equal to the amount that would have been 
collected had the tax been a single-stage tax 
on sales to final consumers, though to collect 
it in the latter way would be impracticable 
for the reasons already set out in paragraph 
1.4. 

2.7. The net VAT liability of a taxable person in a given accounting period might be illu- 
strated by the following example: 

(a) Tax on taxable transactions Within the United Kingdom carried 
out by him in the period' 7£1,000 

Less:
‘ 

(1)) Tax invoiced to him in the period by taxable persons supplying him 
with goods and services for use in his business (e.g. purchase of 
plant ,and machinery, raw materials, stock for resale, transport 
services, pdwer, etc.) . . . . . . . . . . . . . . . £900 

and (c) Tax paid by him on taxable goods imported for his business £20 
£9? £920 

Net amount to be paid to the tax authorities . . . . . . = _£_§3 
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2-.8. Another way of looking at the credit 
arrangements is to consider the progress of a 
particular article down the production and 
distribution chain. Tax will be charged on 
the raW' materials, perhaps when they are 
imported: as they are worked up into a 
semi—manufactured and then a final product; 
and sold on at successive stages, the tax falls 
on the value added at each stage. 
2.9. To illustrate this let us take the hypo— 
thetical example of an article, costing £4 
retail bcfore “tax, on which the rate of VAT‘ 

is IO per cent of the tax-exclusive price. The 
VAT, which the consumer would pay, 
would be 40p, giving a total retail price of 
£4.40. The 40p~tax would have been collected 
in a series of fractional payments. The num— 
ber of payments, Le. thenumber of stages in 
the production and distribution chain, is 

immaterial. The following table shows how 
the tax on the article might build up, 
starting from the raw material stage Iand 
ignoring, for the sake of simplicity, other 
taxable inputs. 

Tax— Tax on Tax remitted 
exclusive transaction to the tax 

price authorities 

£ £ :5 

Producer of intermediate 
product imports raw 
materials having a“ 
value of ' 050 0-05 0-05 Producer pays 5p tax at 

importation 

Produc'er makes inter— 
mediate product and 
sells it to. a manufacturer

. 

for 100 0-10 o~05 Producer is accountable 
for Iop tax but takes 
credit for 5p tax paid at 
importation. He invoic- 
es IO p tax to his 
customer 

Manufacturer makes final 
article and sells it to 
retailer for 2-50 0-25 0-15 Manufacturer is .account— 
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able for 25p tax but 
takes credit for 10p tax 
invoiced to him by 
producer. He invoices 
25p tax to the retailer 
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Retailer sells article to 
Retailer is accountable for consumer for 4-00 0-40 0-15- 

4op tax but takes credit 
for 25p tax invoiced to 

, . 
him by manufacturer 

‘ Tdtél paid by final __ 
consumer . . . 4-00 plus 0-40 

2.10. Imports and exports. As the foregoing 
example brings out, VAT applies to imports 
of goods as well as to goods supplied in the 
home market. Tax at importation is payable 
Whether or not the importer is é, “taxable 
person”. But importers who are taXable 
persons take Credit for VAT paid at importa- 
tion in the same way as they do for tax in- 
voiced to them by domestic suppliers of 
goods and services. Conversely, exports of 
goods are rglicved of tax. The undcrlying 
principle is that export sales are not charge,- 
able with VAT, While exporters Who are 
taxable persons can take crédit for, or have

‘ 

repaid to them, the tax invoiced to them (or 
paid at importation) on the inputé to those 
sales. The arrangements for relief are describ— 
ed more fully below. The territorial applica— 
tion of the tax to services follows_a similar 
pattern. - 

2.11. Reliefi. There are several ways in which 
relief from VAT can be given to particular 
classes of goods or services, or particular 
classes of traders, e. g. exemption, zero-rating, 
the application of a lower raté of tax than the 
standard rate, or some combination of th¢se 
methods. All these procedures feature in the 
VAT scheme described later in this Green 
Paper. It should be borne in mind that a 
VAT is in principle a comprehensive tax 
and that reliefs reduce revenue and com— 
plicate administration. The more reliefs there 
are, the more others have to pay to raise a 
given revenue. Further, the implications of 
reliefs may go beyond the particular traders 
to Whom they are directed, and affect other 
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traders with whom they deal or with Whom 
they compete. ‘Any case for relief must 
therefore be judged against stringent criteria. 
2,512 Exemption. Exemption for a transaction 
means that no liability to account for tax to 
the tax authorities arises when the transaction 
is performed. Equally, the trader undertaking 
the exempt transaction is given no credit by 
the tax authorities for any tax invoiced to 
him by his suppliers; or paid at importation, 
in respect of the goods and services he- uses 
for his exempt business. The operation of the 
credit mechanism throughout a chain of 
htransaction's is thereby interrupted. 
2.13. If a trader supp‘Iing exempt goods or 
services Wishes to recoup the tax ihvoiced to 
him by his suppliers (or paid at importation) 
he is free to do so through the prices he 
charges to his customers. But since he is‘ not 
accountable to the tax authorities he is not 
allowed to show any element of tax as a 
separate item on his sales invoices. The tax 
paid at earlier stages and entering in this way 
into the price of exempt goods and services 
is thus a “hidden tax’. If the exempt goods 
and services are acquired by a taxable person 
the latter is unable to take any credit for this 
hidden tax. Thus, exemption is by no means 
always an advantage. It may, however, 
provide a simple way ofrelieving from tax in 
appropriate cases the value added by the 
provider of a service to final consumers. 
2.14. An important administrative advan— 
tage of exemption is that a trader whose only 
business consisted of carrying out exempt 
transactions would not need to be registered 
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by the tax authorities. This would be a saving 
in work both for the trader and for the 
authorities. If, however, part of a trader’s 
outputs were exempt and part taxable he 
would need to be registered in respect of his 
taxable transactions. He would be entitled to 
take credit for tax falling on the inputs to his 
taxable outputs, but not for tax falling on the 
inputs to his exempt outputs. If such a trader 
were allowed to take credit for tax on all his 
inputs he would have an unfair advantage 
over the Wholly exempt trader, who would 
not be entitled to any credit for tax. Esta— 
blishing the credit entitlement of partially 
exempt traders can be a complicated matter. 
This is explained further in the Appendix to 
this Green Paper. 
2.15. Zero—rating. Zero-rating a transaction 
means that it is brought Within the scope of 
the tax, but the rate applied to the output is 
zero. If the person carrying out the transac— 
tion is a taxable person he is accountable in 
the usual Way; but the result is that his 
outputs carry no tax because a zero rate is 
applied to them, while he is allowed credit 
for or repayment of tax on his inputs. Ex— 
ports Wfll be relieved from tax by means of 
this technique. Transactions other than ex— 
ports could also be zero-rated but the techni- 
que is one that could only be justified in very 
exceptional circumstances. Where relief for 
particular kinds of transaction is contemplat- 
ed, exemption might be considered, but to 
go further and remit tax on all the inputs as 
well by zero-rating would he's. very different 
matter. This would reduce the size of the tax 
base, so that other transactions by other 
traders wouldhave to bear a higher rate of tax 
to raise the same total revenue. It would also 
mean that scarce resources would have to be 
deployed by the tax authorities to register 
and control the traders carrying Out the zero- 
rated transactions With no corresponding 
benefit to the revenue. 
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2.16. Lower rates. Some relief for particular 
classes of transactions can be given by 
subjecting them to a lower rate of tax than 
the standard rate. This is a practice found in 
the VAT systems of all the EEC countries. 
In such cases full credit for tax on inputs is 
given, even When this has been Charged at the 
standard rate, so that the effective rate of tax . 

on the transactions is the lower rate. 

CHAPTER 3 

General scope of a possible scheme fbr this 
country 
3.I. General. It is sometimes thought that a 
VAT is an unnecessarily complicated type of 
indirect taX'ation. The general experience of 
the tax in the seven countries which have 
adopted and operated it for a year or more 
is that, after the initial teething trOubles, the 
tax is not found to be unduly difficult to 
work in practice. This Chapter gives a 
general outline of how the principles in 
Chapter 2 might be applied to a VAT in this 
country. It should not be assumed that the 
detailed issues discussed in this and the 
following Chapter will necessarily be settled 
in the way here described. However, for the 
purposes of .the Green Paper it has been 
assumed that While VAT. will replace pur— 
chase tax and SET, other custqms and excise 
duties (e. g. those on tobacco, alcoholic drinks 
and hydrocarbon oils) will in general be 
retained, with any necessary adaptations. 
3 .2. Taxable transactions. As stated in Chapter 
2, the scope of the charging provisions Will 
need to be Widely drawn. The underlying 
principle will be a tax applying to all business 
transactions of Whatever kind (including 
retail trade), With ‘specific exceptions, rather 
than a tax applicable to a selected list of 
transactions.. 

3.3. Goods. The expression “goods” Will 
need to be carefully defined, particularly in 
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relation to land and buildings. The distinc- 
tion familiar in direct taxation between 
expenditure on capital items (which is only 
relieved, if at all, by capital allowances) and 
expenditure on non—capital items (which is 

generally allowed) would not apply in the 
case of VAT, except in some special cases, 
e.g. partially exempt traders (see paragraph 
3.I6). 
3.4. Supply of goods. Supply of goods would 
cover not only sales but also other transac— 
tions involving transfer of ownership, for 
example hire purchase. Certain transactions 
in relation to goods (e. g. process Wbrk) might 
be treated as the supply either of goods or of 
services. ~ 

3.5. Taxable applications. This term refers to 
transfers by a taxable person of items from 
his business ‘to non-business use, e.g. 'to the 
use of his family or employees, or to himself 
in his private capacity; or to certain business 
uses. These transactions might be brought 
Within the scope of the tax either by treating 
them as supplies of goods or services and so 
subject to a specific tax charge or, in some 
cases, by disallowing credit for tax on the 
inputs to them (see paragraphs 3.22. and 3.23). 
3.6. Services. In principle, the supply of a 
service should be understood as any business 
transaction not amounting to a Supply of 
goods nor taxable application in the admin: 
sense. Consumer services such as hotels and 
restaurants, entertainment and hairdressing 
would be covered, as would services used by 
business (for example management con- 
sultancy, office cleaning services) and services, 
such as those of lawyers and accountants, 
used by both private persons and business. 
3.7. The expression “services” might well 
include, inter alia, repairs and maintenance; 
transactions involving patents; designs, trade— 
marks and industrial know-how; the services 
of architects and surveyors; advertising, 
transport and storage services; employment 

Bulletin Vol. XXV, September/séptembre no. 9, I971 

agency services; the services of consultants, 
engineers. and planning offices; the services 
of forwarding agents, brokers, business 
agents, etc. 
3.8. Taxable persons. Except for importations 
of goods, transactions would in general be 
taxable only when undertaken by “taxable 
persons” (see paragraph 2.4); This expression 
should be understood as applying not only 
to companies, But also to individuals,- part— 
nerships and other bodies engaged in trading 
or professional activities in a Wide sense. The 
expression does not, however, include em— 
ployees acting in that capacity. 
3.9. Registration. For the purposes of control 
all taxable persons‘ supplying taxable goods 
or taxable services will have to be registered 
with the tax authorities whether they actually 
pay tax or not. To enable this to be done they 
Will be required to give the authorities cer— 
tain particulars of their business activities. 
3.10. The process of registration will take 
several ‘months and will need to be com— 
pleted before the date on which the tax be- 
comes operative. In addition, traders will 
need time to familiarise themselves with the 
details of the tax procedure. '

‘ 

3.11. Accounts. Persons accountable for tax 
Will have .to maintain the accounts necessary 
to establish their VAT liability, their entitle- 
ment to issue invoices showing tax and their 
entitlement 'to credit for tax on inputs. 
3.12,. Tax point. Liability to tax Will arise 
when the transaction takes place, e.g. When 
goods are imported or goods or services 

supplied; but in certain cases, e.g. services 

supplied over a period of time, or the supply 
of a major installation with payments on 
account, special rules may be needed to 
determine the times at which the tax be- 
comes due and at which credits may be 
taken. 
3.13. Value. The value for tax would in 
general be the invoice price, inclusive of 
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other duties and taxes, but exclusive of VAT; 
however, Where the price consisted Wholly or 
partly of a consideration other than money, 
or Where there was no consideration, a 
notional value would need to be assessed. A notional value might also be needed if the 
buyer and seller were not dealing at arm’s 
length. Provision would also be needed for 
adjustment, e.g. if goods were not up to 
sample and a lower price was negotiated. 
3.14. Accounting periods. The assessment of 
the tax Will be based on prescribed account- 
ing periods, which might be of three months; 

’ To give an even flow of tax returns and 
remittances, arrangements might be made 
under Whiéh returns were staggered, with 
about one third of the traders making them 
each month. Traders would be accountable 
in respect of taxable transactions undertaken 
by them in each accounting period. In any 
period' a trader’s net liability (or net credit) 
would be equal to tax at the appropriate rate 
on his taxable transactions in the period 
minus tax paid “at importation and minus tax 
invoiced to him by suppliers of taxable 
goods and services in the period. Thus the 
taxable transactions effected by a trader in a 
period would not be directly related to his 
inputs in that period. For the purpose of 
assessing liability this would not matter: cre- 
dit for tax on purchases would not be tied to 
the resale of those items, and would be 
allOwéd in respect of capital inputs as well as 
current ones. 
3.15. Tax invoices. Most retail sales apart, 
each trader accountable for tax will give each 
of his customers an invoice showing the 
amount of VAT on the transaction, in addi- 
tion to the particulars needed for the pur- 
poses ofhjs business. If the goods and services 
supplied were taxable at different rates, or 
included exempt items, details would have 
to be shown on the invoice to enable the 
transactions in each category to be identified. 
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A copy of the invoice would be retained by 
the trader Who issued it. In their own in- 
terests traders accountable for tax will need 
to ensure that their suppliers provide them 
with invoices in this way, so that they are in 21 
position to support the claim for credit of tax 
in their own tax returns. Traders not ac— 
countable for tax will not, of course, be 
entitled to deliver invoices showing the tax 
separately. 
3.16. Partially exempt traders. A trader under— 
taking taxable transactions as well as exempt 
ones will be entitled to claim credit for tax 
on the inputs to his taxable transactions but 
not on the inputs to his exempt transactions. 
In some cases particular types of input might 
be related to p'articulér types of output (e.g. 
stock for resale) but for the rest rules will be 
needed to determine the proportion of tax on 
inputs in respect of which credit may be 
claimed (see Appendix). 
3.17. Imports. The procedure for charging 
VAT at importation will need to include the 
provision of evidente of payment of VAT to 
support subsequent claims for credit by 
traders entitled to make those claims. An— 
cillary questions which arise include the 
treatment for VAT purposes of goods 
temporarily imported, or taken into ware- 
house on importation. 
3.18. Exports. Exports by taxable persons 
will be relieved from tax by zero-rating; as 
described in paragraph 2.I 5. 
3.I9. Payment of tax. Each trader accountable 
for tax will be required to pay VAT to the 
tax authorities on the basis of a return made 
at the end of each accounting period.- In addi- 
tion to other details the return will have to 
show the amount of VAT on the trader’s 
taxable transactions and the amount of credit 
claimed in respect of tax on inputs. 
3.20. Repayments. For some traders the tax 
on their purchases of goods and services will 
exceed the tax on the taxable transactions 
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carried out by them. Traders with a large 
export business will regularly be in this posi—. 
tion. Others may find themselves in this 
situation from time to time. It will of course 
be necessary to have rules governing credit 
for Dr repayments of the eXcess of tax on 
inputs over tax on outputs. 
3.21. Annual statement; Traders accountable 
for tax. will be required to complete an 
annual declaration including a summary of 
sales and purchases during the pregedifig 
year. This would provide the basis for any. 
necessary adjustment of‘tax already paid. For 
the purposes of control, some other traders 
might also need to provide annual statements. 
3.22. Special restrictions. In a few cases the 
right to claim credit for tax on inputs might 
be restricted as an alternative to taxing the 
transaction as ‘a taxable application (see 
paragraph 3.5). Examples are: 
(a) Goods and services which have both a 

business and a private use, e.g. business 
cars; busincss entertaimnent. The reason 
for the restriction would be to safeguard 
the interests of other taXpayers,‘ and 
of the revenue, in cases Where business 
and private use could not be satisfactorily 
distinguished. 

(b) Goods and services acquired for, or pro+ 
duced by, a trader’s business which are 
transferred to private use. 

3.23. Intermediate goods and services. In some 
Countries with a VAT tax is chargeable on 
certain supplies by the trader to himself for 
the pufpose of his business. For example, if a 
trader purchased exempt goods or services 
and used them to carry out taxable trans+ 
actions there could be a hidden tax on his 
purchase Which he might Wish to avoid by 
making the exempt goods or providing the 
exempt services Within his own business. 
Conversely, a trader with exempt outputs 
might wish to avoid paying tax to his sup- 

’ 

pliers. of taxable goods and services ‘by mak— 
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ing the taxable goods or providing the 
taxable services within his, own business. If 
there were the possibility of'such activities 
resulting in serious distortion of trade or 
revenue loss it might be necessary to have a 
special provision in the VAT system. 
3.24. Administration. VAT will be admini— I 

stered by HM Customs and Excise to Whom 
any questions or comments on the admini- 
strative aspects of the tax should be addressed. 

CHAPTER 4 

Special cases 
4.1. General. As has been explained, the 
scope for ,giving- special treatment under 
VAT is limited. However, special treat— 
ment would be required in some cases and 
this Chapter describes the principal items 
which might be concerned. The presump- 
tion would be that any business activity inan 
area not covered by this Chapter would be 
Within the scope of the tax. One of the pur— 
poses of this Green Paper is to invite “atten- 
tion to the question Whether there are any 
other areas which ought to be subject to 
special rules. ‘7

' 

4.2. Small traders. Ongadministratiw grounds 
an exemption for “small” traders Would be 
desirable when their taxable turnover was 
below a specified annual amount. This could 
substantially reduce the number of traders 
accountable for VAT and relieve those 
exempted from the obligation to keep full 
VAT accounts. The turnover limit for ‘such 
an exemption would need to take into 
account (a)‘adnfinistrative cost to both tax- 
payers and the tax authorities, (19) possible 
revenue loss and (6) competition between 
excgmpt traders and traders accountable for 
VAT. In other countries with a VAT the 
exemption is generally fixed 'at a relatively 
low level. Some countries exempt traders by 
reference to. their turnover in taxable goods; 
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others do so by reference to the amount of 
tax that would otherwise be payable, and 
some provide that when the trader’s turnover 
is not much above the exemption limit taxis 
Charged only on the turnover in excess of that 
limit. 

4.3. Food ; farmers and fishermen. In EEC 
countries with a VAT in operation food is 
taxed, though at a reduced rate for at least 
basic agricultural products. Ifour application 
to join the Community is successful, we shall, 
of course, Within such period of transition 
as may be negotiated, have to come into? 
line With other Members in so far as taxation 
is harmonised. In the meantime we are flee 

V 

to consider also other ways of giving relief 
to food and food products. They might be 
zero—rated, but then all farmers would still 
have to be brought within the VAT system: 
this would involve them in keeping records 
and making regular returns and would also 
lead' 'to extra administrative costs in control- 
ling and making repayments to them. Anoth— 
er course, which would substantially reliev¢ 
from tax' most food and food products—apart 
perhaps from those at present chargeable 
with purchase tax, and the food element in 
catering serviceswwould be to exempt them 
and 'at the same time to zero-rate main spe— 
cialised inputs of farmers, such as some 
animal! feeding stufié, lime, fertilisers, in— 
secticides, farm machinery and tools, spe- 
cialist agricultural services and farm build- 
ings. Main specialised inputs of the fishing 
industry could be similarly zero—rated. 
4.4. The cflEct would be that in so far as 
farmers produced only exempt food or food 
products, they would be outside the scope of 
the ,taX. They would of course be required 
to account for tax if they undertook any 
taxable transactions, unless they came Within 
the scope ofa “small trader” exemption. 
4.5. Housing and accommodation. Other c’oun— 
tries with a VAT make special arrangements 
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of various kinds for housing; these differ in 
different countries, both in the nature of the 
reliefs provided and the circumstances in 
which they apply. Similarly special arrange— 
ments for housing would be needed in a 
VAT in this country and these would have to 
be related to our own circumstances. Relief 
from VAT in some form might be provided 
in respect of sales and rents of houses and 
other domestic accommodation, though re- 
pairs and maintenance of buildings and 

' 

letting of short-term accommodation, for 
example in hotels and holiday camps, Could 
be within th¢ tax. 
4.6. Finance. A VAT which is an appropriate 
method of taxing flows‘of goods and services 
'is not appropriate for taxing flows ofmoney 
and paper representing money. Othef 
countries with a VAT exempt financial 
services, though these services are sometimeé 
subject to a special tax. For administrative 
reasons a number of transactions in this sector 
would probably have to be exempt from 
VAT, including life assurance, dealings in 
securities and the services of banks. 
4.7. Health. Some relief from VAT may be 
needed here. For example, doctors could be 
exempted and arrangements could be made 
to relieve from tax services and drugs 
provided by the National Health Service. 
4.8. Education. A somewhat similar problem 
arises in regard to- education. But many 
educational supplies are at present subject to 
purchase tax, .and these might be liable to 
VAT. 
4.9. Charities and religious institutions. The 
principle would be that the trading activities 
of charities should be subject to VAT in the 
same way as those of other bodies operating 
in the same field. Consideration could be 
given to ways of relieving from tax purchases 
by charities of certain specialised capital 
assets, for example church buildings, hospi— ‘ 

tals, and schools, and to the question of 
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exempting certain other inputs of charities 
related to their fund—raising or other non— 
trading activities. 

‘ 

4.10; Newspapers, periodicals and books. Relief 
for newspapers, periodiCals and books could 
appropriately be given by exemption, or, if 
that involved difficulties for retailers, by 

‘ zero—rating. 

APPENDIX 

Partially exempt traders 
I; As noted in paragraph 3.I6 a trader pro— 
vidingtaxable as W611 asuexempt goods or 
services will be cntitl¢d to claim credit for 
tax on his inputs only in so far as they related 
to taxable outputs- In some cas‘es particular 
types of inputs could be related to particular 
types of outputs; but Where this wasx not 
practicable an alternative, adopted in other 
countries, is to allow credit for tax on inputs 
in the ratio of taxable to total outputs (“Pro- 
rate. rule”). Taxablebutputs would include 
exports and other zero—rated sales, and 
taxable applications. The ratio, Would pro— 
vide the percentage of the total tax on the 
trader’s inputs for which he could claim 
credit. In some cases, however, this alter- 

native might not be practicable and it might 
then be necessary to calculate the ratio by 
reference to the proportion oftaxable to total 
inputs. 

2. -A period- of 12 months might be an 
appropriate base period for’these calculéflons. 

‘ For any given year' the necessary data ‘COuld 
not be ascertained until that year was com—' 
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pleted and a provisional assessment of the 
percentage would therefore have to be 
made! When the full year had elapsed a 
reassessment could be made on the basis of 
the trader’s outturn for that year, and any 
adjustment made by way of credit or repay— 
ment to the trader or additional payment by 
the trader. 
3. Capital inputs. Inwthe case of capital inputs, 
it is necessary to provide for adjuStmen‘i: of 
the amount of tax for Which credit .is initially 
allowed, because a trader’é ratio of taxable 
to total outputs might fluctuate cOnsiderably 
during the lifetime of the capital asset. In >the 
EEC countries, the possibility of adjustment 
runs for the five years following acquisition 
of the capital asset, and at the end of each of 
those five years one-fifth of the amount 
initially claimed as credit can be increased or 
reduced according to the actual pro rata 
percentage calculatec} for that year. Such an 
arrangement for capital items adds consider— 
ably to the complexity of the pro rata 
arrangements, both as regards the calcula- 
tions and as regards the need to distinguish 
between capital and non-capital inputs. 
However, Without such an arrangement it 

would be open to a trader with both taxable 
and exempt outputs to purchase his capital 
assets in a year in Which he undertook only 
taxable transactions, and to claim credit for 
the Whole of the tax 0n those assets. This 
kind of distortion can 13¢ corrected only by 
an adjustment of the credit entitlement in 
respect of tax on the asset over a period of 
years following its Acquisition. 
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INFORMATION RE NATIONAL BRANC-HES 

Belgium 
Since the beginning of 197: Mr. Guy van 
Fraeyenhoven, Avocat éla Cour d’Appel, is 
in charge of the secretariat of the Belgian 
national branch. The new address of the 
Secretariat is: 40, Rue de la Longue Haye, 
1050 Brussels. 

Germany 
The Secretariat of the German branch has 
moved; the present address isras follows: 5000 
Cologne, Oberlfinder Ufer 84/88. 

Israel 

Dr. LP. Pick was appointed Secretary in the 
course of 1970. The address is P.O.B. 29024, 
Tel Aviv. ' 

Mexico 
Following her appointment as President of 
the Federal Tax Court Dra. Margarita 
Lomeli Cerezo resigned as Secretary of the 
national branch, although remaining a 
member of the LEA. Mr. Rafael Caraza 
Escobedo was appointed as the new Secre— 
tar'y; address: do Goodrich, Dalton, Little & 
Riquelme, Paseo de la Reforma 3 55, 2° piso, 
México, 5, DP. 

Uruguay 
Mr. Mario E. Pravia resigned as Secretary of 
the national branch; the new Secretary is 

Cr. Humberto .Salerno, Ituzaingé 1312 — 
Esc. 504, Montevideo. 

ACTIVITIES OF NATIONAL BRANCHES 
Belgium 
The national branch for Belgium and 
Luxembourg were the hosts in 1970 to the 
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24th I.F.A. Congress. Known in Belgium 
under the name “Centre d’étude dc droit 
fiscal et financier”; the branch every year 
organizes meetings in the period October 
to June, at which prominent LEA. members 
from Belgium, Luxembourg and France 
present papers on international fiscal matters 
of current interest. 

France 
A journe’e d’e’tudes was organized by Mr. A. 
Iacot, Secretary of the French national 
branch, on II June I970. It was chaired by 
Mr. M. Laxan, the President of the branch. 
The discussions Were led by Mr. L.. M6111, 
and the following subject was covered: 
“Revised treatment by the tax authorities of 
allowances and benefits granted by one tax- 
payer to another~conscquences for cor— 
poration tax, personal income tax and 
ancillary taxes”; There was an attendance of 
approximately 100. The annual general ‘ 

meeting was held in December 1970, and the 
French national reports for the 25th LEA. 
Congress were discussed. 

Gefmany 
The annual general meeting was held in 
November 1970. Among those newly 
elected to office were Dr. Koch, head of the 
Taxation Division of the Federal Ministry of 
Finance in Bonn; Dr. Hehnut Fabricius of 
the firmof Carl Freudenberg, of Weinheim, 
Vice—Chairman of the International Chamber 
of Commerce, Paris; and Dr. O.H. Zacha- 
rias, chartered accountant and tax_adviser, of 
Cologne. Dr.‘ B. Giibbels, of Wuppertal, 
who had been on the Council for many years 
and was one of the founders of the German 
branch, was admitted-to honorary member- 
ship of the Council. 
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The German national- repOrts to be sub- 
mitted to_ the 25th LEA. Congress were 
discussed at length. 
In addition a report Was issued on the inter- 
national study meeting held in Konsta‘nz in 
June 1970 on the subject of “partnerships and 
joint ventures in international tax law”. 
Papers Were presented by leading German, 
Austrian and French LEA. members; and 
some foreign guests including Dr. Widget 
(Swiss Federal Tax Administration, Berné); 
Dr; Philipp (Austrian Ministry of Finance, 
Vienna); and Maitre Raoul Lenz, of Geneva, 
Chairman of the LEA. Scientific Commit— 
tee, took part in the discussions. Four work—- 
ing groups were set up and will devote them; 
selves to the following aspects: 
A. Partnerships Whose members are Wholly 

German. 
3.. Partnerships with foreign members. 
C. The participation of German companies 

in foreign partnerships. ‘ 

D. Joint ventures in international tax law. 

Israel 

At the initiative of the chairman of the 
Israeli branch, Dr. EW. Klimowsky of Tel 
Aviv, various meetings 'Were held: in July 
1970, in conjunction with the Institute of 
Certified Public Accountants, on “Twenty 
years of the Law for the Encouragement of 
Capital Investments”; and in December 
1970, on the modification of the Law of 
Investments. A symposium was held in 
February 1971 on “Tax offences” and 
another in March 1971 on “The introduc- 
tion of the value-added tax in Israel”. In 
May 1971 some leading LEA. members 
presented papers on double taxation agree- 
ments. Mrs. Sara Schweidt—Giladi, legal 
advisor to the Commissioner of State 
Revenues, mainly responsible for the prepa— 
ration and negotiations regarding double 
taxation agreements between Israel and 
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other countries, gave a survey of the various 
problems involved and laid special stress on 
the difficulties connected with the Widening 
concept of the ‘fpermanent-establishhmnt” in 
Which Israel, as most of the, other developing 
countries, is very much iIiterested. A number 
of points Were retained for future discussidn, 
especially the role of Israel as a developing 
country moving towards the goal of a 
developed country, in particular as far as, the 
equal distribution of state revenues frbm 
direct and indirect taxes is concerned. 
Furthermore, the newly established possibili- 
ty of Israel as a tax basis country and, the 
Various steps taken by a numberof develop- 
ed 

‘ 

countries, especially Germany, with 
regard to the abuse of double taxation 
agreements. It is envisaged that mere detailed 
studies will be made and the results are to be 
published. 

Mexico
. 

At the beginning of 1970 Dr. Mitchell B. 
Car-r011 paid a visit to the national branch in 
Meidco. A dinner attended by leading 
Mexican members of the LEA. was given 
for him. Dr. Carroll also met Mr. Francisco 
Alcalé, Undersecretary of the Treasury and 
Public Credit Department and Mr. Roberto 
Hoyo d’Addona, President of the Centro 
Interamericano de Administradores Tributa- 
rios (CIAT) and Director of Income Tax. 
The Mexican branch offered to act as 

hosts for the 28th I.F.A. Congress to be held 
in I974. 

United Kingdom ‘3‘ 

As every year, the national branch organized 
a large number of meetings in the period 
October 1970 to May 1971, the season con— 
cluding With an annual dinner and annual 
general meeting. A “return Anglo—Dutch 
seminar” was held in London on I6 and I7 
April 1971, the subjects being: 
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Legal procedures on tax matters: 
the law’s delay 
The fiscal approach to the taxation of individuals who are not 
subjects of the country concerned andhave no permanent*residénce 
there 
The avoidance of double taxation; the arguments for and against 
exemptién, as contrasted with the arguments for and against tax 
credit 

United States 
Following a similar event in May 1970, a 
symposium was organized in New York 
in spring I97I under the auspices of the 
national branch and the American Manage— 
ment Association; the agenda included “both 
European and American tax topics”. The 
chairman was Dr. Mitchell B. Carroll, 
with Arthur M. Hayes, General Tax 
Counsel, Standard Oil Company (New 
Jersey) and Malcolm Andresen, Director, 
Nationafl Foreign Trade Council, the Presi— 
dent of the US. branch, as co-chair‘men.'This 
symposium was organized with the 25th 
LEA. Congress, to be held on 4—8 October 
197x in Washington, in mind. 

Uruguay . 

The “VI jornadas Latinoamericanas dc 
derccho tributario” (six—day Latin Afneri~ 
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Prof. G.A. Wheatcroft; 
Prof. K.V. Antal 
HJ. Hinves; 
E]. VcseVur 

C.H. Thomas; 
I. Bouwsma 

can conference on tax law) was held in 
Punta del Este on 4—9 December 1970. The 
ten South American countries were repre- 
sented with 76 participants. The Organiza— 
tion of American States/filter—American 
Development Bank, CIAT, CIET, Latin 
American Free Trade Area and other bodies 
were represented by observers. Prof. N. 
Amorés Rica (Spain), a member of the 
Executive Committee, was present for the 
LEA. Central Office. 
The qonference, chaired by Dr. R. Valdes 
Cbsta, an- active and eminent member of the 
I.E.A., was regarded as a great success. 

Switzerland 
The Swiss national branch will organize the 
27th LEA. Congress in I973. It will take 
place in Lausanne in the first or second week 
of October.
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COMMONWEALTH SALES TAX, published by 
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Comments on and explanation of the application 
and operation of the sales tax law and reprints of 
the relevant Acts and Regulations as in fbrce, as 
of July 31, 1970. In this book comments on sales 
tax exemptions and classifications are brief. A 
separate book giving details, of items' in the 
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H. ‘Lexa and W. Kresse. Eine praktische An- 
leitung fiir Betrieb und Buchhalttmg. Published 
by Industrie Verlag Peter Linde GmbH, Domi— 
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Toegevoegde Waarde in de Bouwsector. I971. 
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van‘het Bouwbedrijf, Stoofstraat 12, 1000 Brus- 
sel. I8 3 pp. The aim of this publication is to be a 
quick reference guide for information on the 
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Library International Bureau of 
Fiscal Documentation no. B 57I7 
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.LEASING. Steuerrechtliche Behandlung unter 
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Beriicksichtigung der jiingsten Rechtsentwick— 
lung, by K. Schierloh. Published by Institut 
,,Finanzen und Steuern“, Mark I4, Bonn. Heft 
99. ML 67 :99- 
Study on the tax treatment of leasing transactions 
with reference‘to recent case law. 
Library International Bureau of 
Fiscal Documentation no. B 576I 

STEUBR—KONGRESS-REPOR’I‘ 1970, published- 
by CH. Becksche Verlagsbuchhandlling, Mii‘n— 
chen 1970. 437 pp. 
Annual Tax Congress-Report 1970 containing 
contributions by various German tax consultant 
institutions in 1970. The subjects of papers 
published herein vary and include the following: 
— Modgme Finanzwissenschaft als Instrument 

der Gesellschaftpolitik by H. G. Emde; 
e Aktuelle Fragen bei den Steuern vom Ein- 
kommen und Ertrag, by H. Vogel; 

— Das schweizerische Steuersystem und das 
‘ deutsch—schweizefische Doppelbesteuerungs— 
abkommen, by K. Locher; 

— Probleme der Umsatzbesteuerung in der Pra- 
xis, by D. Wachweger; 
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Bauwirtschaft, by K. Zeiger. 

The full text of contributions and following 
discussion group debates on such subjects as 
reform of the GmbH entity form, inheritance 
law and its taxation, tax incentives for Berlin, 
border areas and ocean going vessels are append- 
ed; 
Library International Bureau of 
Fiscal Documentation no. B 5305 

DIE VERANLAGUNG ZUR EINKOMMENSTEUER m 1970, published by Verlagsbuchhandlung 
des Instituts der Wixtschaftspriifer GmbH, 
Diisseldorf, 1971, 6991313. 
Guide containing information for purposes of 
filing 1970 individual income tax returns. Text 
of the statute and implementary provisions 
connected thereto are appended. 
Library International Bureau of 
Fiscal Documentation 110. B‘ 5724 

DIE VERANLAGUNG ZUR GEWERBBSTEUER 
FfiR 1970, published by Verlagsbuchhandlung 
des Instituts der Wirtschaftsprfifer GmbH, Diis— 
seldorf, 1971. 222 pp. 
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Guide containing information for purposes of 
filing I970 trade tax returns. Texts of statute and 
implementary provisions connected thereto are 
appended. 

Library International Bureau of 
Flscal Documentation no. B 5725 
DIE VERANLAGUNG ZUR KiPERSCHArT- 
STEUER Ffm 1970, published by Verlagsbuch— 
handlung des Instituts der Wirtschaftsprfifer 
GmbH, Diisseldorf, 1971. 464 pp. 
Guide containing information for purposes of 
filing 1970 corporate income tax returns. Texts of 
statutes and implementary provisions connected 
thereto are appended. 
Library International Bureau of 
Fiscal Documentation no. B 5726 
DIE VBRANLAGUNG ZUR UMSATZSTEUER 
(MEHRWERTSTBUER) ffin 1970, published by 
Verlagsbuchhandlung des Instituts der Witt— 
schaftsprijfer, Diisseldorf, 1971. 1088 pp. 
Guide containing information for purposes of 
filing 1970 turnover tax (value-added tax) 
returns, texts of statute and implementary 
provisions connected thereto are appended, the 
material of which is up-dated as of January I, 
197I. Case law and literature on the subject is 
considered. -

' 

Library International Bureau, of 
Fiscal Documentation no. B 5727 
INTERNATIONAL 
CONVENTIONS FISCALES BNTRB PAYS DE- 
VELOPPES BT PAYS EN VOIE DE DEVELOPPE— 
MENT. Deuxiéme rapport. Published by United 
Nations Publishers, New York, 1971. 79 pp. 
Second report concerning a second meeting of 
the Ad Hoc Group on Tax Treaties between 
Developed and Developing Countries of the 
United Nations which took place in Geneva 
fiom 20 April to I May, 1970. A series of studies 
by the Secretary General 611 related subjects is 
appended. The report is also published in 
English. 

Library International Bureau of 
Fiscal Documentation no. B 5562 

INVESTING IN DEVELOPING COUNTRIES. 
Facilities‘for the promotion of foreign private 

‘ 

investments in developing countries. Published 
by OECD, 2 rue André—Pascal, Paris XVI, 1970. 
120 pp. 
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Survey of incentives for private foreign invest- 
ment in developing countries provided by the 
member governments of the Development 
Assistance Committee (DAG) of the OECD. 
Participating in the DAC are: Australia, Austria, 
Belgium, Canada, Denmark, France, Germany, 
Italy, Japan, the Netherlands, Norway, Portugal, 
Sweden, Switzerland, United Kingdom, USA 
and the commission of the European Economic 
Community. 
Library International Bureau of 
Fiscal Documentation no. 23 5714 

PLANIFICATION DE LA REFORMB FISCALE, 
Rapport du Groupe d’experts sur sa re’union 
tenue 21 New York du 9 au 12, ‘septembre I970. 
Published by Nations Unies, Département des 
affaires économiques et sociales, New York, I971. 
19 pp. 
Planning of the fiscal reforms Report of the 
meeting of fiscal experts held at New York, 
September 8-12, I970. 
Library International Bureau of 
Fiscal Documentation no. B 5729

l 

IRELAND 
TAX RELIEF FOR EXPORTS PROFITS, by 
P. Lalor.

_ 

Published by Industrial Development Authority. 
Lansdowne House, Dublin 4, I97I. IO pp. 
Brief information ‘on tax relief for exports pro— 
fits. 

Library Eternafiofial Bureau of 
Fiscal Documentation no. B 5739 
TAXES AND TAX RELIEFS' IN IRELAND by P. 
Lalor. Published by Industrial Development 
Authon'ty, Lansdowne House, Dublin 4, 1971. 
9 pp. Brief information on the taxation in Ire- 
land. 

Library International Bureau of 
Fiscal Documentation no. B 5740 

LATIN AMERICA 
ESTUDIO DE LA LEGISLACION AP'LICABLE A 
LAS EMPRESAS DE CAPITAL MULTINACIONAL 
EN AREAS DE INTEGRACION ECONOMICA. 
Published by Institute para la Integracién de 
América Latina, Banco Interamericano de 
Desarrollo, Buenos Aires, 1970. 396 pp. 
Study on the legal aspects of multinational 
enterprises in Latin America and their relation to 
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the economic integration of the region, prepared 
by Eduardo White and Félix Herero. 
Library International Bureau of 
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NETHERLANDS 
HEFFING VAN VENNOOTSCHAPSBELASTING 
EN INKOMSTENBELASTING VAN UITGEDEEL— 
DE V‘ENNOQTSCHAPSWINSTEN, by AJ. van 
den Temp cl. Geschriften van de Verenigihg 
voor Belastmgwetenschap. Published by Uit— 
geversmij. AEE. Kluwer, D'eventer, 1971. 54 pp. 
Text of the introduction held by the author and 
.following debates on the subject “levy of cor- 
poration tax and individual income tax on dis— 
tributed profits” held at a conferenCe on Decem— 
ber 12, I970 at Bunnik convened by two Dutch 
Tax Associations: Nederlandse Verenigifig voor 
Internationaal Belastingrecht and Vereniging 
voor Belastingwetenschap. 
Library International Bureau of 
Fiscal Documentation no. B 5741 

SWITZERLAND 
DIE EIDGENésSISCI-IE VERRECHNUNGSSTE‘U— 
ER 
1. Teil: Einleitung und Erlfiuterung zu Art. 1 bis 
20 deg Gesetzes, R. Pfund. Published by Verlag 
fiir Recht und Gesellschaft, Basel, 532 pp. 

‘ 

First volume designed to be a textbook dealing 
exclusively with the Withholding tax deducted 
at some source from dividends, coupon—interests 
and lottery prizes. The first twenty ayticles of the 
law are explained with an introduction to the 
general concept of the Withholding tax con— 
cerned with references throughout the book to 
statute, literature and case law. 
Library Internationai Bureau of 
Fiscal Documentation no. B 5734 

STEUERBELASTUNG IN DER SCHWEIZ: CHAR- 
GE PISCALE EN SUISSE 1970. Statistische Qual— 
lenwerke der Schweiz, Heft 465. 
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ARABE SYRIENNE. Published by l’Ofiice Arabs 
de Presse et de Documentation, 67 Place Chah— 
bandar, Damas, .1969. 126 pp. 80 pp. 
Two volumes dealing with the reform of the 
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Volume I contains studies on Various aspects with 
respect to the public finance reform. Volume II 
contains text of the statutes relating‘thereto, 
Library International Bureau of 
Fiscal Documentation no. B 10.978/79 

UNITED KINGDOM 
THE REFORM 01: CORPORATION TAX, by 
J. Cho‘wn. Published by Institute ‘for Fiscal 
Studies, 24 Moorgatei London ECzR 6EA, 1971. 
52 PP. 
The author expresses his View on the various 
papers published on the subject of corporation 
tax reform in the European Economic Commu- 
nity and its evaluation for the British tax system. 
A summary of the Van den Tempel Report is 
appended. 

Library Intemationai Bureau of 
Fiscal Documentation no..B 5738 

TAXATION KEY To INCOME TAX AND SUR- 
TAX by RF. Hughes, J.M. Cooper; Budget 
197I edition. Published by Taxation Publishing 
Company Ltd, 98 Park Street, London WIY 
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LOOSE—LEAF SERVICES 
Releases from July I - July 31, 1971 

AUSTRIA 
DIE EINKOMMENSTEUER, release 7 
Wirtschaftsverlag Dr. Anton Orac, Wien 

DIE EINKOMMENSTEUER, RECHTSPRBCHUNG 
Zapletal’, Hofstéitter 
Teil III, releases I3, I4. 
Teil IV, release 6 
Wirtschaftsverlag Dr. Anton Orac, Wicn 
BELGIUM 
BELASTING OVER DE TOEGEVOEGDE WAARDE, 
releases 33-3 5 
C.E.D. Samsom N.V., Brussels 

DQORLOPENDB DOC'UMENTATIE INZAKE 
B.T.W./LE DOSSIER PERMANENT DE LA T.V.A., 
release 25 
Editions Service, Brussels 

FISCALE DOCUMENTATIE VANDEWINCKELB. 
BOEK DER BAREMA’S 
Tome IX, releases 25, 26 
Tome XV, release 2 
E.K. Vandewinckele, Brugge/C.E.D. Samsom 
N.V., Brussels 

IMPOTS ET TAXES, releases 204, 205 
C.E.D. Samsom N.V., Brussels 

TRAITES DES IMPOTS SUR LES REVENUS, 
release 41 
C.E.D. Samsom N.V., Brussels 

CANADA 
CANADA ESTATE TAX SERVICE, release 58 
Richard dc Boo, Toronto 

CANADA TAX SERVICE-LETTER, release 164, 
Richard de Boo, Toronto 

CANADA TAX; SERVICE-RELEASES, releaSes 326, 
329 
Richard de Boo, Toronto 

CANADIAN INCOME TAX. J.G. McDonald, 
releases 51, 53, 54 
Butterworth & Co., Toronto 
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BUTTERWORTHS CURRENT TAXATION, releas- 
es 21—23, 26—28 ' 

Butterworth & Co., Toronto 
PROVINCIAL TAXATION SERVICE, releases 266, 
267 
Richard de‘ Boo, Toronto 

E.E. C. 

DROITS DES AFFAIRES DANS LES PAYS DU 
MARCHE COMMUN, releases 53, 55 
ED. Jupiter, Paris 
HANDBOEK VOOR DE EUROPBSE GEMEEN— 
SCHAPPEN . 

— KOMMENTAAR OP HBT E.E.G., EURATOM E 
BGKOS VERDRAG, release 91 ' 

— EUROPEES MEDEDINGINGS— EN KARTBL— 
RBCHT, release 30 

— TARIEFLIJSTBN, releases 108, 109 
N.V. Uitgeversmij. AE.E. Kluwer, Deventer 

FRANCE 
MEMENTO LAMY 
~ FIS CAL, releases E, F 
— S o CIAL, release F 
Editions Techniques, Paris 

GERMANY 
DEUTS CHE STEUERPRAXIS, Nachschlagwerk 
praktischer Steuerfz‘ille, releases 18, 19 
Verlag Dr. Otto Schmidt KG, K'dln—Marienbuxg 

FORMULARBUCH DER STEUER— 
SCHAFTSPRAXIS, release 4 
Erich Schmidt Verlag, Bielefeld 

UND WIRT— 

KOMMENTAR ZUM _MEHRWERTSTEUERGE— 
SETZ — Schomburg/Kuhr, release 20 
Hermann Luchterhand, Neuwied 

RECHTS— UND WIRTSCHAFTS PRAXIS STEUER— 
RECHTS, releases I32, I33 
Forkel Verlag, Stuttgart—Degerloch 

STEUERERLASSB IN KARTEIFORM, release 116 
Verlag Dr. Otto Schmidt, K'o'ln—Marienburg 
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STEUERGESETZ, release Feb. 
C.H. Beckschc Verlagsbuchhandlung, Miinchen 

UMSATZSTEUERGBSBTZ (Mehrwertsteuer)— 
Hartmann, Metzanmacher, release 17 
Erich Schmidt Verlag, Bielefeld 

WORLD TAX SERIES, release 2a . 

Germany Reports, Commerce Clearing House, 
Inc., Chicago 

MOROCCO 
CODE MAROCAINE, release 4 
Fiduciaire Marocaine d’Editions Techniques, 
Casablanca 

NETHERLANDS 
‘ BEKNOPTE BBLASTINGGIDS, release 75 
LJ. Veen, Amsterdam 
BELASTINGBERICHTEN 
— OMZETBBLASTING BTW, release 75 
'— LOONBELASTING, releases 98, 99 
INKOMSTBNBELASTING, releases 212—214 

— PERSONELB BELASTING, enz., release 102‘ 
— INTERNATIONALE ZAKEN, release I76 
— ALGBMENE WET enz, release I00 
N. Samsom N.V., Alphen a.d. Rijn 
13.1w. EN BEDR'IJF, reléas’e43 

‘ N. Samsom N.V., Alphen a.d. Rijn 
FED’S LOSBLADIG FISCAAL. WEEKBLAD, releas— 
es 1310-1313 
N.V. Uitgeverij FED, Amsterdam 

DE GEM-EENTELIJKE BELASTINGEN, A.M. 
Dijk, ].C. Schroot, A. Zadel, enz., releases III, 
112. .- 

Vuga—Boekerij, Den Haag 
KLUWER’S TARIEVENBOEK, releases 95, 96 
N.V. Uitgeversmij. AE.E. Kluwer, Deventer 

LEIDRAAD BI] D‘E BELASTINGSTUDIE. Mr. C. 
van Soes ¢n A. Meeting, release ~18 
S. Gouda Quint enz., Arnhem 

NEDERLANDSE BELASTINGWETTEN, W.E.G. 
de'Groot, releases 72., 7321 
N. Samsom N.V., Alphen a.d, Rijn 

NEDBRLANDSE REGELINGEN VAN INTER— 
NATIONAAL BELASTINGRECHT, releases 23, 2.4 
N.V. Uitgeversmij. Kluwer, Deventer 
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NEDERLANDSE WETBOEKEN, reléase 113 
N.V. Uitgeversmij. ARE. Kluwer, Deventer 
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**** ARTICLES **** 
K.H. VAN DER L1NDEN*: 

LESSONS TO BE DRAWN FROM A GERMAN ACT 
One of the subjects to be dealt with at the 
25th IPA Congress in Washington will be 
the taxation of Investment Trusts. We will 
confine ourselves here to drawing some 
lessons from the West German “Act 
regulating the sale of foreign investment 
participations and the taxation of income 
therefrom as Well as amending and supple- 
menting the Capital Investment Companies’ 
Act” of 28th July, 1969 (State Gazette of the 
German Federal Republic I, page: 986), 
hereinafter called “Auslands-hlvestmentge- 
setz” or “AIG”. The AIG gives an “econo- 
mic” definition of “participations in Invest— 
ment Trust’s”, so that it covers both the 
contractual type and the company type of an 
Investment Trust: “participations in an 
aggregate of assets, governed by foreign 
law, and consisting of securities or immov— 
able property, and which has been invested in 
accordance with the principle of the spread- 
ing of risks”. The AIG regulates two Sub- 
jects: (a) the sale in Germany ofparticipations 
in foreign Investment Trusts, and (b) the 
taxatiOn of the participant's resident in 
Germany. 

The public offering of participation: in the 
German Federal Republic is permitted only 
if a long list of requirements is met. An an- 
thology of these requirements is given 
below: 
— The Investment Trust shall ‘be under the 

contractual obligation to pay to the 
participant, on his demand, his share in the 
aggregate of assets forthwith (because of 
this condition, closed—end Trusts and, 
consequently, Trusts of the company type 
are disallowed; however, there is a limited 
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exception to be mentioned below). 
— The Trust shall deposit its assets With a 

bank. 
— One or more banks established in Ger- 
many shall be designated as paying offices. 

-— The Trust shall appoint a representative 
in Germany having far—reaching powers. 

-— The Trust shall publish detailed informa- 
, tion in the German language. 
— The Trust shall, to a considerable extent, be 

subject to supervision by a German official 
body which, moreover, has to be re- 
munerated for its activities. 

Shares or participations quoted on a German 
stock exchange are not subject to the various 
requirements concerned, provided that, 
except for the publications prescribed by the 
stock exchange, no public offering is made. 
The taxation in Germany of the participants 
in foreign Investment Trusts resident in that 
country is, to a considerable extent, linked to 
the provisions concerning the sale of partici- 
pations. The AIG introduces three separate 
fiscal régimes, hereinafter referred to as 
“the normal régime”, “the régime of 
discrimination” and “the régime of con— 
fiscation”. 

THE NORMAL RéGIME 

Distributions received from the Trust are 
taxed, except‘those made out of capital gains. 
Undistributed income of the Trust is also 
taxed. This régime amounts to fiscal “trans— 
parency” and is appliedto the participants 
1n: , 

*Mr. K.H. van der Linden is tax consultant at 
Bussum, the Netherlands. 
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LESSONS TO BE DRAWN FROM A GERMAN ACT 

(a) Trusts the public offering of Whose 
I 

participations has been permitted in 
Germany. 

(b) Trusts listed .on a German stock exchange 
which do not publicly offer their partici- 
pations and which, moreover, have 
appointed a representative for tax pur— 
poses who is resident or established in 
Germany. -

. 

As ,to both categories, a prerequisite for the 
applicability of the normal régime is that the 
Trust provides the participants with the 
information required for 'tax purposes and 
that the Trust, if so required, furnishes 
corroborating evidence. 

THE REGIME 0F DISCRIMINATION 

Distributions received from the Trust in- 
cluding distributed capital gains are subject 
to taxation. In addition, the participants are 
taxed in respect of the Trust’s retaineg in- 
come and undistribute‘d capital gains. 
The‘AIG treats the participants in foreign 
Inimstment Trusts of the company type 
which have invested their capital assets in 
accordance with the principle 'of.the spread- 
ing of risks as if the mvestment‘company 
were not a separate legal entity. German tax 
law‘does not look through German com— 
panies which would invest- in a similar 
manner. This disregard of the legal entity of 
foreign corporations might be defensible as 
“transparency”, if in this case it were not 
combined with taxation of capital gains. In 
general, {capital gains are not subject to taxat— 
tion in Germany: hence a clear-cut case 0 
discrimination. - ‘

' 

This régimc is applicable to the participants 
in foreign Investment Trusts which do not 
fall under the scope of the normal régime; 
An important group affected by the fiscal 
discrimination is constituted by the foreign 
Trusts of the company typewhich age not 

37'2 

listed on a German stock exchange. Howev— 
er, even then the :égime concerned is 

applicable only if the following require— 
ments- are met: . ‘ 

(a) The Trust shall designate a representative 
for tax purposes in Germany. A 

(b) The Trust shall furnish the German 
Revenue with (unqueStionable!) evid- 
ence with regard to its income, capital 
gains [and expenses, such information to 
be provided in the German language. 

Accordingly, the (relative) advantage of the 
régime of discrimination is, only gained if the 
Trust established outside Germany subjects

I 

itself to the authority of the German 
Revenue. 

THE REGIME OF CONFISCATION 

‘AH distributions received from the Trust, in— 
cluding distributed capital gains, are taxed 
‘in the hands of the participant. In addition, 
the particifiantjs taxed on 90% of the growth 
in value of his participation. However, his 
tax base is put at a minimum of 10% of the 
value of his participation as of the end. of the 
year. If, therefore, the distribution on his 
participation amounts to 3 or 4% .per 
annum, and if his participatiOn ' does not 
grow in value, the taxation will cut into the 
substance of his investment. 
This confiscatory régime is applicable to the 
participants in Trusts which do not fall 
under the scope either of the normal régime 
or of the discriminatory régime. 
The German system as outlined above gives 
rise to the following observations: 

I. The German Revenue employ rough 
methods in order to extend their tax 
sovereignty beyond their frontiers, for they 
attempt to induce the Investment Trust 
established outside Germany to subject itself 
to their authority by threatening its partici- 
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pants resident in Germany with a discrimi-J 
natory or confiscatory taxation. The pro- 
pensity fto: SUChieXC‘C‘SSES‘ is evoked’ by E#s 
linking taxation too strongly to cxtra— 
,terxitorial facts.- ~Prjncipiis obstafi: the 

' 

:tax 

lcgislatOn shouldvobserve Wise restraint when 
basing taxation on::extréterritorialfacts.‘ This 
is another reasonvwh'y‘r it'secms desirable to 
reconsider the ‘ question tther, fiscal 
transparency for Investment Trusts iS~1tO (be 
recommended.- - 

» 

_ 

"5 ' 

12‘. Equality in taxation-is not pr‘omoted by 
basing an appropriate fiscal rég‘ime on non- 
fiscal criteria), .such as the permission ofpublic‘: 
oflering of participations,. This-i proceduré 
involves the risk that taxation is misuScd for 
the pursuanc'e‘of other.aims,ce.g..~for favours 
ing domestic banks, etc; If, nevertheless, it is 
desired to base taxation. on - extraneous 
criteria, them the postulate of equality in 
taxation must be taken into: account in 
formulating the criteria- for the authorization 
ofInvestfnent Trusts, DisallcagCe:ofclo§ed.—- 
end' Trusts, androf Trusts not listed 61; 'a 

stock exchange, — 0r wotse: 'ag domestic 
.stodg Exchange —. Would then be runaccept-a 
able,

" 
3. There is always, the danger of‘b‘ecéining 
insensitive to injustice. In this connection, 
reference'may be made t'o'Whap the Germail 
fiatiohal’ re‘pog'ter for the ‘forthc’or'r‘fing C‘cfii— 
gress in ‘Wasfiington has .to say about his 
A'IG. Hedenics that the régime of discrimina- 
natibn is discriminatory: for, he argues,- in 
Condubtiiig 'itS” management the Trus'tr 
authoriied‘ Germany 'ha‘Sjé sfibject itsélf 
to many ,réstxi‘c'tipns‘! ‘(c leaxics out of 
account: that, in its country oftesidenee, 
the foreign Trust may be subject to ‘éom- 
pafalfile restrictions or may ‘volunfaffly 
adhere to 'si’milafrulfig (ii)'that, under Ger-,- 
man tax law, the absence of governmental 
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supervision or other restrictions does n'ot 

otherwise give rise to the disregarding of a 

t 
COmPaIiy’s Sepia-ate e'n'tit'ye'nor to the taxation 
of capital gains.) Incidentally, he admits that 
the*=con.fiscatory» régir'ne may work out less 
favourably than“ the taxation ,of domestic 
Trusts, but he concludes: “Especially from 
the point of View of “pracricability”, the 
taXation in ~three ‘czftegories introduced in 
Germany by? the AIG‘ may be aésessedi as 
workable, and appropriate.” To put it 

mildly; such- a pronbunc‘ement arises fior’n 
an oVervaluation.»of “practicability”; 

From.- thé Indian finance. minister’s 
‘ budget speéch ('see 2156 page 386): ‘

‘ 

‘ Therewcomes perhaps a time in the life of 
evefy"5rh‘okér wheh‘ ihe concern for his ' 

own health: begins to- outweigh; the .l'éyalty 
to an old andfilithful companion; Fo‘r those , 

whom-cannot shake of their consuming pas: “ 

.sion; there i§=at- least the consolation that 

. the more ~taxes they pay} “the mb'ré they 
serife the commbn' cause. I 'a'ml, therefore, 

‘g‘brtified in my decision" to increase once 
' 

again the. taxation on cigarettes by the» 
" thought that whichever way my smoking 
'frien‘a's react, there would be a .net gain to i 

E‘ 

.nationaltwelfizre. : 
r 

- '- ‘ 

' ‘ 
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TORAO AOKI*: 

RECENT DOUBLE TAXATION CONVENTIONS OF JAPAN 
I. RECENT CONVENTIONS WITH SWIT- 
ZERLAND, SINGAPORE AND THE UNITED 
STATES 

A series of articles entitled “Double Taxation 
Conventions of Japan” was published in the 
October and December 1970 issues of the 
Bulletin. The treaties for the avoidance of 
double taxation on income to which Japan 
is a party are listed on pp. 436—37 and p. 552 
of the Bulletin, Vol. XXIV (1970). Since then 
the treaty between Zambia and Japan came 
into force on January 13, 1971; and the Con- 
vention with Switzerland and the new, 
revised ones with Singapore and the United 
States were signed on January 19 and 29 and 
March 8, I97I, respectively, making the 
total number of treaties concluded by Japan 
25. The Japanese Diet (Parliament) approved 
the ratification of these three conventions on 
May 21 of this year. Upon entry into force in 
accordance with the previsions concerning 
procedure, the Convention with Switzer-_.v 
land willlthave effect from the beginning of 
the calendar year in which the Conventiofi 
enters intp force; the Convention with 
Singapore will have effect as of January 1-, 

1971; and the one with the United States; 
from the beginning of the year after thé 
year of its entry into force. _ 

The previous ConVention with Singapore, 
which terminated at the end of 1970, was 
concluded in April 1961 when Singapore was 
a self-governing state within the British 
Commonwealth. Seceding fiom Malaysia, 
Singapore became a Republic in August 1965 
and anew tax treaty was found necessary in 
View of the recent development in the 
relations between Singapore and Japan. The 
Convention between Switzerland and Japan, 
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both ofwhich are members of the Organiza- 
tion for Economic Co-operation and Deve- 
lopment (OECD), Closely follows the Draft 
Convention for the Avoidance of Double 
Taxation published in 1963 by the OECD 
(hereinafter referred to ‘as the “OECD 
Mode ”) with a few exceptions due to 
special positions taken by either of the two 
countries. The existing 12 year old Double 
Taxation Convention with the United 
States is the firSt of its kind concluded by 
Japan. Although the Convention was 
modified and supplemented by the proto- 
cols of September 1957, September 1964 and 
May 1965, dificultie's havé arisen due to the 
changing economies of both the United 
States and Japan and to the increasingly 
close relations between these two nations. In 
this connection, attention should be drawn 
to the fact that the United States is the largest 
single trade partner of Japan in terms of both 
imports and exports. The new Convention 
reflects changes in the domestic tax legisla— 
tion and recent developments in the treaty 
policy of the two countries and takes the 
OECD Model into consideration. 
*The author is Director, International Tax 
Afi'airs Division, Tax Bureau, Ministry of 
Finance of the Japanese Government. Needless 
to say, however, the views expressed here are 
strictly his own and in no way reflect the 
opinion of the Japanese Government. He is 
grateful for valuable comments of Mr. Nathan 
N. 'Gordon, Director for International Tax 
Affairs, U.S. Department of Treasury and 
Chairman of the Committee on Fiscal Affairs of 
the OECD and of Mr. Max Widmer, headof the 
subdivision for international fiscal law and 
double taxation of the Federal Tax Administra- 
tion of Switzerland and Chairman of the 
Working Party on Double Taxation and 
Related Questions of the OECD. 
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II. SCOPE OF THE CONVENTIONS 

I; Taxes Covered 
While the Japanese Government is, aware that 
it is necessary and advisable to widen the 
treaty’s field of application to the maximum 
extent possible by including taxes imposed 
by local governments so far as they are taxes 
on income, the Conventions with Singapore 
and the United States generally do not cover 
local taxes. On the other hand, like most of 
the other Conventions to which Japan is 3

~ 

signatory, the‘Convention with Switzerland, 
provides, on the basis of reciprocity, for 
exemption from the Iapanese enterprise tax 
on income from the operation of ships or 
aircraft in international traffic. By an ex- 
‘change of notes, the Government of Japan 
will also exempt American carriers from the 
Japanese enterprise tax if state and local 
governments in "the United States do not 
levy an income tax or a tax substantially 
similar to the Iapanese enterprise tax on the 
international operation of ships or aircraft 
carried on by a resident of Japan. 

2. Personal Scope 
Following the pattern of early Japanese 
treaties, the old Conventions with Singapore 
and the United States did not apply to per— 
sons who Were residents of both of the 
Contracting States. Under the new Conven— 
tions with these two countries, as well as the 
one with Switzerland, in the case of double 
residence of an individual under the pro; 
visions concerning fiscal domicile, the com— 
petent authorities shall‘ determine by mutual 
agreement the Contracting State of which 
such individual is deemed to be a resident for 
the purposes of the Convention. Various 
rules regarding the fiscal damicile of an 
individual as- set forth in paragraph 2 of 
Article 4 of the OECD Model are also 

incorporated in the provisions of the new 
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Convention with the United States, although 
the Iapanese people have not yet been well 
familiariZCd with such rules. According to 
the exchange of notes between Switzerland 
and Japan, these rules shall be taken inté 
consideration in determining by mutual 
agreement the status of an individual Who is 
a resident of both Contracting States. 
As for the dual residence of a legal person, the 
country of residence will also be determined 
by mutual agreement of the competent 
authorities under the new Convention with 
Singapore._ According to the Convention 
between Switzerland and Japan, such legal 
person shall be deemed to be a resident of the' 
Contracting State in which its head or main 
office is situated. Japan prefers this hcad'ofi‘lce 
Criterion for determining the country of 
residence since it precisely accords with her 
domestic legislation. Between the United 
States and Japan, there is a theoretical 

possibility of double domicile for a com- 
pany because, as a test to identify the resid— 
ence of a company, the former country uses 
the place of incorporation and the latter 

employs the place of'the head or main office; 
but as a practical matter there is not likely to 
be any conflict between the two, 

III. BUSINESS PROFITS 

I. Permanent Establishment 
With respect to taxation of industrial or 
commercial profits, and especially the con- 
cept of permaneng establishment, the new 
Convention with Singapore is typical of the 
Japanese agreements for the avoidance of 
double taxation with developing countries, 
which to some extent deviate from the 
OECD Model. A building site or assembly 
project shall be deemed 'to be a permanent 
establishment if it exists for more than six 
months instead of twelve months as specified 
in the OECD Model. Supervisory activities 
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performed for over six ,r'n‘onths in corin‘ection ' 

with a construction, installation or assembly 
project constitute a permanent establish- 
ment. Also deemed to be permanent esta- 
blishmenf~ is a person who maintains a stotk 
of goods belonging 'to an enterprise of the 
other Contracting State from which he 
regularly fills orders on behalf of such ente'r— 
prise. These activities or agents are excluded 
from-the- ‘séope of permanent Establishment 
according to the OECD Model. The old 
Convention with Singapore had no provi— 
sions regarding either'a building site or super-i 
Vision over construction. - 

The provisions of the Conventions with 
Switzerland concerning business profits are 
almOst the” same as those of the 'OECD 
Model. However, asunder the treaties which 
are- novkr in effect Between Japan and the 
coufitfies in the European Community, 
Scandinavia and North America, an enter- 
prise will be treated as hiring a pernianent 
establishment 'if ~ it carries on the supervisory 
activities for more than twelve months in ‘ 

conne'ctiofi With a building site or construc- 
tion ’or assembly project. ‘ 

Notable changes have been made in the new 
Convention with the United“ States, in 
particular as regards the industrial or com— 
mercial “profits- According to the present 
Convention, the Contracting State can tax 
all the profits that a nonresident enterprise 
derives from its territory if such an enter— 
prise has‘ a permanent establishment there, 
regardless of'whether the profits come' fitom 
the permanent cstablish1fient o'r'ftom other 
activities in that territory. Apparently‘ 
underlying this “force of attraction” prin- 
ciple of taxation on entire income is the 
philosophy that once'anenterpi'is'e has set up 
a permanent establishment in a foreign 
country, it has brought itself Withjh‘ the 
fiscal jurisdiction of that foreign cbuntry. 
HoWex'rer, under the new Convention; 
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following the OECD Model, the Contractv 
ing State will limit its tax on a permanent 
establishment to that part of the profits of an 
enterprise which is attributable to: the per; 
manent éstablishinent .thfough Which the: 
enterprise carries on business in that State; 
the taxing right of the Stéte' does not extend 
to profits to which the permanent establish- 
ment of the enterprise has not Contributed. 
Thus, forexample, a direct deal bythe hbme 
office of an enterprise, one not carried but 
through its branch in the Vother'COntracting 
St‘ate, will not Be taxéd in that (ither~ State 
simply Because the enterprise has a permaé 
nent establishment there. x 

In many other fespects also, the new Con; 
vention between the United States and 
Japan has been brought closer to the OECD 
Model. Even if carried on for more than! 
tWCIVC months, supervisofy activities in' 
connection with a construction, installation 
or as'sembly project, as mentioned; befqre, 
no longer-constitutes; permanent establish- 
ment. “‘A min'e; quarry or other place of 
extraction of- nat’ur'al re'séurces” has been 
added to the list of illustrative examples 
which can be regarded as a permanent 
establishment, While "‘a place of manage- 
ment” with which both parties are not 
familiar is not mentioned. The paragraph 
presenting '9. catalogue ofthe forms of activity 
or facility which will not be treated as con— 
stituting permanent establishments ha'sbeen 
alt‘efed along the line of the OECD Model," 
While the present Convention mentions only 
the maintenance by an enterprise of a fixed 
place of business exclusively for vtheipurchase- 
of gdods or merchafidise for such enterprise. ‘ 

The new Conventign: also differs fio‘m the 
existing one in that according to the latter ‘ 

the term “perméne‘nt eStablishment’.’ include 
es‘~an‘ agent Who'ha‘s a‘vstock of merchandise 
from which he regularly, fills orders on 
behalf of an enterpfise. The revised Conven— 
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tion goes so far as to extend from 12 months 
to 24 months the period for Which a building 
site or construction, installation, or assembly 
project can be carried out Without giving 
rise to a permanent establishment. The new. 
Convention also makes it clear that combina- 
tions of two or more :ictivitie’s of a prepara— 
tory or auxiliary character do not constitute 
a permanent establishment if one of thesjc 
does not create a permanent establishment, 
such as the use of facilities for storing, dis- 
playing or delivering the enterprise’s own 
goods or merchandise and the collection of 

‘ 

information. 

} 
2. Income from International Transport Business 

‘ 

It should be noted that closely following the 
r rule set forth inthe OECD Model; the Con— 
vention 

V 

between Singapore and Japan 
grants full and reciprocal exemption from tax 
on income from opérations. ofiboth ships and 
aircraft in international traffic. This provi— 
sion can be compared with the treaties with 
other Southeast Asian countries Which 
provide for only partial (mostly half) tax 
exemption for international ocean and/or air 
transport businessl. ‘ 

It goes without saying that under the Con— 
vention with Switzerland profits derived 
from the international ope-ration of ships or 
aircraft are exempted from tax.- It might be 
added 'ghat this Convention, like all other 
Japanese Conventions, confers the exclusive 
taxing right on the country of the enterprise 
and not the country Where the place of 
effective management is situated as set forth 
in the OECD Model. The Convention 
expressly stipulates that the exemption pro— 
visions likewise apply with respect to 
participation in a pool, joint business or 
international operating agency. 
Noteworthy improvement has been made in 
the provisions concerning the profits from 
sea and air transportation in the new Conven— 
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tion between Japan and the United States in 
order to keep abrcast of the latest develop—' 
ments in international traffic business. Under 
the old Convention, tax exemption is con- 
ditioned on the use of ships or aircraft 

registered (a) in the State of the enterprise 
or (b) in any third country which exempts 
such enterprise as well as an enterprise of the 
other Contracting State from its tax on 
earnings from the international operation of 
ships or aircraft registered in the respective 
Contracting States. According to the new 
Convention, the Japanese enterprises are 
exempt from the U.S. tax regardless bf the 
registry of ships or aircraft; however, U.S. 
enterprises must use ships or aircraft register— 
ed in the United States if they are to be 
exempt from Japanese tax because of U.S.- 
adherence to her registration requirements. 
The scope of this reciprocal tax exemption 
With respect to international transportation 
has, been widened in many waysz. Such 
exemptic‘m also applies to gains from the sale, 
exchange or other disposition of ships or 
aircraft operated in international traffic. An 
exchange of notes makes it clear that the in— 
come derived by a person engaged in inter— 
national transportation from a lease of a ship 
or‘ aircfaft to another person engaged in 
international traffic, either on a bare boat or 
full basisz also falls within the scope of the 
reciprocal exemption ' provisions of the 
Convention. In this Connection, it may be 
recalled that, in contrast, the present Com- 
mentary on Article 8 of the OECD Model 
concerning the taxation of profits from 
shipping, inland waterways transport and air 
transport States “the Article does not, 
however, apply to profits from a bare boat 

I. Sée the Bulletiti, Vol. XXIV (1976), P. 442. 
2. For the exemption of State or lochl taxes On 
a reciprocal basis, sée P.375.’ 
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charter”3 In the light of the recent develop— 
ment of “containerization” in the field of 
international transportation, it was agreed by 
the exchange of notes that also exempt from 
tax is the income of an enterprise engaged in 
international transportation from the use, 
maintenance and lease of containers in con- 
nection with the operation of ships or air- 
craft in international traffic and the refienue 
which such an enterprise obtains from an in— 
land transportation company for the use of its 
containers on the way to a point Where they 
can be again packed with cargo for inter— 
national traffic. 

IV. INCOME FROM INVESTMENTS 

1‘. Dividends 
The provisions on dividends in the Conven— 
tion with Switzerland very well represent 
the current treaty policy ofIapan. Ordinarily, 
as under the OECD Model, the rate of tax on 
dividends imposed by the State of sOurce 
should not exceed I 5 per cent of the gross 
amount of the dividends. However, the 
maximum rate chargeable on dividends 
from a subsidiary to its- parent company is 
set at I0 per cent. on accession to the 
Recommendation concerning the OECD 
Model, Japan reserved its position on the 5 
per cent upper limit to the tax rate for inter- 
corporate dividends with a View to securing 
neutrality Betwéen the branch and subsidiary 
forms for conducting business under the 
Japanese split tax rate now in‘ eEect4. The 
criterion for a parent apd subsidiary rela- 
tionship for tax purposes is the holding of 25 
per cent or more of the total voting power 
of the company paying the dividends for six 
months immediately preceding the date 
upon which the dividends become payable. 
This six month requirement prevailing 
especially in the Conventions recently con— 
cluded by Japan is in addition to the condi- 
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tions set forth in the OECD Model. The 
other provisions on dividends, i.e., the 
division of the taxing fight between the 
State of residence and the State of'sourCe, 
the definition of dividends (with elimination 
of a certain type from the illustrative exam- 
ples), the taxation as part of profits of the 
permanent establishment of the dividends 
which are efectively connected With such 
permanent establishment, and the prohibi- 
tion of extraterritorial taxation are exactly 
the same as those of the OECD Model. 
Under both new and old Conventions with 
Singapore, intercompany dividends are taxed 
at 10 per cent and other dividends at I5 per 
cent. However, the new Convention makes 
it clear that, reflecting her current policy of 
regarding the tax paid by the company as 
borne by the shareholders, dividends paid by 
Japanese residents are exempt from tax in 
Singapore as long as Singapore does not 
impose a tax on dividends in addition to the 
tax chargeable on the profits of a company: 
The requirement of ownership of 50 per cent 
of the voting shares in order to meet the test 
for a parent and subsidiary relationship as 
specified in the previous Convention has been 
lowered to 25 per cent, While the require— 
ment of holding for six months remains un- 
changed. The protocol of the Convention 
grants the Singapore Government exemption 
from Japanese tax with respect to dividends 
or capital gains from shares, bonds and other 
securities held for public purposes only. 
According to both the existing and new 
Conventions between the United States and 
Japan, the‘ tax on dividends will not exceed 
10 per cent or I 5 per cent, depending on 

3. The Organization for Economic Co—opera- ‘ 

tion and Development, qft Double Taxation 
Convention on Income and Capital: Report qf the OECD. Fiscal Committee (Paris, 1963), P. 90. 
4. Details are given in the Bulletin, Vol. XXIV 
(I970). P- 537. 
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Whedier or nbt they are dividends pa‘id Rom 
a subsidiary to its parent company. Under the 
former Convention, to ‘be entitled to the 
reduced withholding rate of IO per cent, 
more than 50 per cent of the stock of the 
payer corporation must ‘be owned fOr'twelve 
months, by the recipient corporation alone or 
in association with three other corporations, 
each of which owns atTeast 10 per cent‘of 
such stock, and not more than 25 per cent 
of the income ‘of the payor Corporation is 
derived generally, from interest and dividends. 
Under the latter Convention, this. stock 
‘ownership requirement of 50 per cent has 
been Io‘wered to 10 per Cent While the sub- 
stance of the Other requirements is left 

unchanged. ' 

,

. 

2. Interest 

The C(mvention with Switzerland, and the 
new Convention Widithe United States are 
similar as far as’ the provisions regarding 
interest “are concered. As in the OECD 
Model, both treaties reduce the 'wiihholding‘ 
tax rate to IO per cent in. the source coufitry, 
andi contain the paragraphs concernirig the 
rule with regard to attribution of the right ‘to 
tax, the definition, exceptional treatment of 
interest effectively connected with ‘a péfimée- 
nent establishment of the recipient, and 
Safeguards against the operation of the 'rcd‘uc~ 
ed rate owing to a special félatiOnship be— 
tween the payer and the recipient. However, 
under the Convention with the United 
States, the clause to identify the source of 
interest for taxation purposes, which is 

Usually 'ixrthe attiélc ‘on interest, is included in' 
the specific article on souréc rules. 
Interest derived by a resident of Switzerlzind 
with respect to debt-claims guaranteed or 
inSured'Ior indireCtly financed by Switzerland 
or any institution fully owned by Switzer- 
land is. exempt from Japanese tax. On‘the‘ 
other hand, interest derived by the Export— 
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Import Bénk of Japan or aCcruing with 
respect to debt-claims guaranteed or indirect- 
l'y fmanced‘ by the Bank of japan Or the 
Export—Import Bank of Japan or with 
respect to those debt—claims insured by the 
Japanese Government is not su’bjeCt to Svfis’s 
tax. In the same way, the exemption of tax 
allmved by the existing Conventic'm with 
respect to \thé two above mentioned Banks 
of Japan (at with respeCt to the Federal 
Reserve Banks and Export-Import Bank of 
the United States has 'been extended to 
interest received by residents of either 
country on debt 'obligations guaranteed or 
insured or indirectly financed by those banks‘ 
in the country of residenCe. 
The new Convention with Singapore sets a 
I 5 per cent limit to the rate of tax on interest 
which did not exist in the 01d Convention. 
Interest paid to the Government, the Bank of 
Japan, the Export—Import Bank of Japan, the 
Cfirrenc’y Board. and the Monetary Authbrity 
of Singapore and the institutions Wholly 
Owned ‘by the Go'vernme‘nt is CXempt fiom 
Singapore Or Japanese tax, as the caSe may be. 
Also exempted from tax isintgrest oh deben— 
turés issued by, or on loans, iiicludin’g those 
in the form of deferred payments, made to 
an enterprise éngagcd in an industrial, 

undertaking approVed by the IcompEtent 
authOrity of the Co‘nt’ractifig State Where the 
undertaking is situated, such as manufactur— 
ing, assembly, Construction, Ship-building, 
electricity, gas and water supply, mining, 
agriculture and fishery. it might be added 
that While the Scope of interest is, in the final 
analysis, referred to natiOnaI legislation of the 
CohtraCting States, it includes any excess of 
the amount repaid in respect of débt-claim's 
mm: the amount lent for the purposes of this 
Convention. 

3. Royalties
V 

With regard ’to the OECD Model, Japan 
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reserves the right to tax royalties as well as- 
profits‘ from the alienation of rights or 
property giving rise to royalties. Thus 
Japan makes it a‘ rule to tax the gross amount 
of the royalties at'th’e maximum rate of IO 
per cent in the treaties to which she is a party. 
The Conventions, with Switzerland and the 
United States, both countries being thus far 
the major sources of technology introduced 
into Japan, arevlogically no exception to this 
rule. In other respects, however, both Con- 
ventions have provisions identical to the 
OECD Model which are also common to the 
articles related to, other types of investment 
income as mentioned before. 
In View of the common practices with 
respect to'royalties, it is understood between 
Switzerland and japan, as is the case with 
some Western European countries, by the 
exchange of notes, that a lump sum payment 
received as a consideration for the use of, or 
the right_ to use, the property or rights giving 
rise to royalties should be treated‘as royalties; 
but the gains derived from the genuine 
alienation of such rights or property shall be 
governed by the article on immovable 
property. By the same token, the new Con— 
vention with the United States has provi- 
sions to the effect that the term “royalties” 
includes gains derived from the sale, ex— 
change or other disposition of such propgrty 
or rights to the extent that the amounts 
realized on such transaction are contingent 
On the productivity, use or disposition of 
s'uch property or rights. Under the existing 
Convention these gains are taxed in accord— 
ance With- the domestic laws of the respective 
Contracting States. It should be noted that 
the new Convention with the United States 
specifically mentions that rental from a lease 
of ships or aircraft by a person not engaged 
in the operation of ships or- aircraft in inter- 
national traflic falls Within the category of 
royalties and, therefore, is subject to tax at 
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the rate of IO per cent5, Parenthetically, 
recently the Iapanesc tax law has been 
amended, as a temporary measure, to exempt 
the withholding of income tax" on rentals 
which nonresidents or foreign corpo‘rations 
receive form a bare boat charter of ships be- 
tween April I, 1971 and March 31, 1973. 
Under the Conventions with Singapore, 
new and 01d, royalties are exempt firom tax 
of the State Where such royalties arise. 

Royalties are deemed to arise in the Con- 
tracting State ofwhich the payer is a resident; 
however, if the person paying the royalties 
has a permanent establishment in connection 
with which such royalties arise, and such 
royalties are borne by such permanent 
establishment, the Contracting State Where 
the permanent establishment is situated is 

deemed to be the country of source. The 
provisions on royalties likewise apply to 
proceeds from the alienation of any copy— 
right of scientific work, any patent, trade 
mark, design or model, plan, or secret 
formula or process. Other provisions are the 
same as those of the OECD Model, except- 
that the term “royalties” does n01: include 
payments for the use of copyrights ofliterary. 
or artistic work or information concerning 
commercial experiences. 

V. INCOME FROM IMMOVABLE PROPERTY 
AND CAPITAL GAINS 

I. Income from Immovable Property 
The provisions of the Conventions with 
Switzerland and Singapore on income from 
immovable property are almost exactly the 
same as those of the OECD Model under 
which such income is taxed in the country 
Where such property is situated. The form'er 
Convention with Singapore only stipulated" 

5. For rental from a lease of a ship or aircraft} 
see P. 377. 
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that. income from ,real- pro’perty.andiroya1ties 
with, respect-to the operatiori. of mines, 
rqarries or‘ other natural resources is treated 
as derived from sources Within the Con- 
tracting Stateuof situs. " 

The introductionof taxationvon incomefmm 
immovable property on a: net basis in the 
United States hem/madé finnbcessary the, op- 
tion :to be taxed’on a net basis which was 
r‘g-ranted .‘to a nonresident or: :fOreign corpor— 
ation under ,the old "Convention with the 
United State}. The revised Convention 
provides that incomefiom real property}, i11-. 
eluding such.roya1ties as méntioned. above 
and gains from the sale, exchange, or other 

‘ 

disposition of' such prbperty, or the right 
giving rise.to such rdyalties; may be faxed 
sky the Contracting State wheremsuch'real 
property, minesf‘quarries :or natural gre- 

sources are situated; '

" 

‘2.- Capital Gains. ‘ 

- 
‘ 

' 

. . . .
» 

«The Convention with Switzerland'clqsely 
folloWs the rules set; forth inuthe 'OEGD 
Model with respect to capital gains. Income 
from the alienation of imI'noVabl'e "property 

1 may be talked " in the “State in which 5such 
property is. .sittiated.. Capital gains from 
movable property of a permanent establish- 
mentm fixedwbase may be taxed in1the State 
where iSUCh an establishment or Base is 

located. Gains from the alienation ofvany 
property, other than those mentioned above, 
(shall bertaxable only in the State éf which 
the alienatornisa resident. - 

~ u i -
‘ 

uNeitherT the: new nor the old Convention 
with Singapore, where there is—no taXation 
..onT~capita1‘ gains“ under domestic legislation, 
has particular provisions concerning capital 
gains. In this? connection, the old ConVen— 

' 'tién had the source; rule that capital :gains 
from the alienationlof real property are .treat— 
ed as‘ derived from sources theState 
in which such real property is located; and 
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capitalvgains from movable property, in; 
cluding shares, bonds, debenturESKandv‘ similar 
‘assets, are. utreat¢d as degived from the "State 
‘in which asuch movable property is sold, 
transferred or exchanged. ~ -

. 

Theure‘vised‘ Convention with; the “United 
States has added a new- article on .vcapital 
gains, Which provides £01: the same taxation 
urules aS' :the 'OECDxModel So, far as 'the 

primary taxing right of the alienator’s State 
andthe .exceptionsutherct‘o for capital gains 
from immovable propertyxand from mova— 
ble property 059. permanent establishme‘ntdr 
fixed» ‘base' are concerned. As referred .to 

before, the, gains from the sale, exchange or 
_ ,Otherwdisposition of copyrightsy’atent’s and 
other rights givi‘ng‘rise to royalties may be 
taxed“ in the :State' of source. Inrline with the 
tax exemption: granted to temporary visitors, 
as described later, an individual may be 
taxed on- his: cafiiteil- gains in the other 
country vi'f:he stays or maintains. a fixed base 
there for more (than: 183: days. 

VJ. INCOME FROM PERSONAL SERVICES 

1.. Dependent Personal- Services 
With respect to takation ori Ainc'onié from 

» personal: services, the .Convgntioné between 
Switzerland; gand'Japané adheres“ to the rules 
Set otit .in the OECD Model; salariesh find 
wages of an employee: are not maxed-in the 
State Where the employment :is carried- out if 
‘the periodof‘g‘theflremployeefs' stay in that 
State does not: exceed' 183'-;days and such 
remuneration is paid by, or on behalf of, a 
nonresident employer of that State, and .is not 
borne by :a: permanent establishment which 
,the employer 'haS' in nthzit State. However, 
..the wages of 'crewswof- ships or aircraft {in 
winternati'o'nal traffic are paxed by the country 
9of- which the enterprise opefating‘ such ships 
or aircraft is resident. » ~ ~ 

, . 

Theold ConventiOn with Singapore-also had 
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the I83 day rule but the additional condi- 
tions for tax exemption in the host country 
wen: that the services are performed for a 
resident of the employee’s country and 
remuneration is subject to tax of that 
country. Under the new Convention, the 
first of these additional requirements is that 
the remuneration is paid by a resident of the 
employee’s state and the second requirement 
has been amended to be the same as that of 
the OECD Model. There are no specific 
provisions concerning the wages of crews 
of ships or aircraft in the new Convention 
with Singapore; the old Convention had the 
source rule on wages of this kind. 
Under the current Convention with the 
United States, compensation for labor or 
personal service is exempt; from tax by the 
country in which such services are perform- 
ed if the visit of an individual there is 

for not more than I83 days and the services 
are rendered as an employee of the country 
of such individual or (ii) the period of his 
stay does not exceed 90 days and his com— 
pensation is not more than 3,000 US. 
dollars. The new Convention has been 
revised to broadly follow the rules of the 
OECD Model, except for the condition that 
an individual performing such. services is an 
employee of a resident or permanent esta— 
blishment of the country of which such 
individual is a resident. Under the revised 
Convention, taxation on remuneration for 
services rendered aboard ships or aircraft is 
the same as under the OECD Model. 
2. Independent Personal Services 
Following the OECD Model, the Conven— 
tion with Switzerland gives the taxing right 
on income from professional services and 
other independent personal activities td the 
host country if a person conducting such 
activities has a fixed base there. 
The new Convention with Singapore, as Well 
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as the old one, makes no distinction between 
professional services and other services for 
taxation purposes, both being governed by 
the 183 day rule. 
Under the existing Convention with the 
United States, compensation for the exercise 
of a liberal profession receives the same tax 
treatment as other labor or personal services. 
According to the revised Convention, in- 
come derived by an individual from personal 
services in an independent capacity may be 
taxed by the country Where such services are 
performed if the individual is present or 
maintains a fixed base for more than 183 
days. 
Like the OECD Model, the Convention 
with Switzerland and the new Conventions 
with Singapore and the United States all 
have adopted the provision that remunera— 
tion derived in the capacity as a member of 
the board. of dircctors of a company is taxed 
in the State ofwhich the company is resident. 
The old Conventions had no article on such 
directors’ fees. 

3. Public Entertainers
. 

Under the Convention with Switzerland, 
following the OECD Model, income of 
artists and athletes may always be taxed by 
the country in which their activities are 
exercised however short the period of their 
visit may be. ‘ 

Furthermore, the profits derived by an 
enterprise from providing the services of a 
public entertainer may be taxed by the State 
Where the services are provided if such a 
public entertainer controls, directly or 
indirectly, the enterprise. In this regard, it 

may be remembered that Japan reserves the 
right to tax profits from a business which 
consists of profiding the services of public 
entertaincrs Whether such business is con- 
ducted through a permanent establishment 
or not. 
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Neither the 01d nor the new Convention 
with Singapore grants the tax exemption for 
temporary Visitors to a public entertainer 
Whose visit is not supported by government 
funds. The new Convention applies the same 
limitation mentioned above also to the enter— 
prise providing the services of a public 
entertainer if the enterprise is not supported 
by government funds. 
The existing Convention with the United 
States has no provisions excldsively designed 
for public entertainers. Relevant, however, 
are the provisions that compensation for 

' personal services is taxed if the period of stay 
is over 90 days and the amount of compensa— 
tion exceeds 3,000 US. dollarsand the provi— 
sion that the tax exemption for a temporary 

“ 
visit is not “applicable to personal services 

‘ performed as an employee of a corporation 
by an individual owning at least 25 per cent 
of the total stock of such corporation if 50 

‘ per cent or more of the income of corpora— 
tion is derived from furnishing the personal 
services of one or more individuals, each of 
Whom owns, directly or indirectly, at least 

- 25 per cent of its total stock. The new 
Convention specifically makes a public 
entertainer subject to the above 90 days and 
3,000 dollar limitation. The application of 
the I83 day rule is precluded with respect to 
the remuneration of individuals who 

' substantially own the company mainly 
providing the personal services of such 
individuals, as under the previous Conven— 
non. 

4. Pensions and Government Functions 
AcGording to the Convention with Switzer- 
land and the new Conventions with Singa— 
pore and the United States, and in confor- 
mity with the OECD Model, pensions are 
taxable only in the country of which the 
recipient is a resident. The latter two Con- 
ventions also include an annuity for this, 
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purpose. No mention of pension or annuity 
was made in the old Conventions with 
Singapore and the United States. 
All three Conventions have the provision 
that remuneration paid by the State or its 

local authorities to its own nationals with 
respect to services rendered to that State shall 
be taxable only in such State. However, 
remuneration with respect to an employ- 
ment in Connection with any trade or 
business carried_on by the government for 
the purpose of profits is subject to the same 
rule as ordinary personal services. In the' 
OECD Model, the provisions 6n govern— 
'ment functions are applicable regardless of 
the nationality of the recipient. The new 
Convention with the United States has 
extended the application of these provisions 
to remuneration paid by local govern- 
ments. 

5. Students, Trainees and Professor: 
Parallel to the OECD Model, the Conven— 
tion with Switzerland provides that pay- 
ments received by a student or business 

apprentice for the purpose of his main- 
tenance, education or training are exempt 
from tax of the host country so long as such 
payments are made to that person from out- 
side that country. 
The Conventions with Singapore, new and 
old alike, cover a wider scope of tax benefits 
for these students and trainees. Tax exemp— 
tion is extended also to grants or allowances 
and remuneration for personal services in the 
host country, not exceeding 360,000 Japa— 
nese yen or 1,000 US. dollars a year. An 
individual visiting the other State for not 
more than one year as an employee of, or 
under contract with, an enterprise of his 
country or a governmental, religious, 

scientific or educational drganization solely 
to acquire experience is exempt from tax of 
the host country on the remuneration receiv- 
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*ed from" abroad or paid in the host country if 
the total- amount does not exceed? 1,420,000 
yen. A person visiting thé other State for 
‘study, research 01:3 training under arrange- 
ments With the government 'is also entitled to 
the same tax exemption for up to 1,420,000 
yen every year. ‘ " ‘ ' 

The new Convention. with the United 
States has also expanded: the tax benefits 
in this‘re's'pect. Tax exemption for persons 
studying, securingtraifiing or doing research 
is applicable forsa period not; exceeding flVe 
Years= not only to remittances from abroad 
and- grants or allowances, as previded for 
under the 01d Convention, but , also to 
income not in' excess of 2,ooo.U-.S..- dollars ‘a 
yéar from persOnal services performed in 
the best country. The scope of the tax exemp- 
tion granted for one year to a person 
acquiring experience or studying in the host 
country for a resident of his country has been 
changed from compensation paid by ‘such 
enterprise not exceeding 6,000 US. dollars 
to ‘income from perso'nal services. not in 

~ e‘xcess‘of 5,000:U.S. dollars. A nevvxaddition 
is the tax exemption for a participant in a 
program sponsoredby the government ofthe 

~ host country for training, research or study 
With raspect ‘to‘ income from personal 
services within the limit of 10,000 US. 
dollars. 
Like all other-Conventions to which Japan 
is a signatory, these three Conventions 
exempt a professor or teacher who stays in 
the» host country fqr not more than two 
years from tax on income-from such teaching 
‘or aresearch. These provisions are not in— 
cluded in the OECD Model. The ConVen— 
‘tion with the United Stateshexplicitly states 
that this privilege is not- applicable if such 
research is undertaken- not in- the public 
interest but primarily for private benefit. 

.384, 

VII. OTHER ,PROVISIONS 

The following provisions are worthy o 
particulanmention with special reference .t 

the ‘OECD. Model. 

I. Convention with Switzerland 
Switzerland has an express reservation on th 
Article on the exchange of information in th 
QECD Model, since she considers that “th 
information necessary for the correct appli 
cation and for the prevention of an abuse o 
such auConvention can already be exchange 
Within the existing framework of its provi- 
sions on‘ the mutual agreement procedure 
the reduction of taxes withheld aL-the sourcc, 
etci". Thus, the Convention With Switzer— 
land has no particular article on the exchange 
of information which, in the Swiss View, is 
unnecessary. 
Reflecting the domestic legislation of each 
contracting party with regard. to the method 
for elimination of double taxation, Japan 
uses the predit method, as under all other 
‘treaties Concluded by Japan; Switzerland 
employs the exemption method and for in 
come from investments allows the ordinary 
credit method, 'lump sum reduction of the 
Swiss tax determined by} standardized 
formulaeor partial exemption of income. By 
virtue of the Convention, a company 
receiving dividends from ‘a Japanese compel-4 
11y is entitled to the same relief which would 
be granted if the paying company were a 
Swiss resident. 

2. Convention with Singapore 
Unlike the OECD Model, the new Con-— 
vention,with Singapore has no particular 
provisiofls on “income not expressly men— 
tionecl”. In this- rcgard, the now defunct 
Convention stipulated that the laws in force

4 

‘6'. OECD‘, op; cit. P. I6o~.. 
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in either of the Contracting States would 
continue to govern the taxation of income 
in the respective States except Where 
provisions to the contrary were made the 
Convention. 
Both parties use the credit 'mcthod to 
eliminate double taxation. With a ‘view to 
contributing to the economic development 
of SingapOte,,\the scope of tax sparing credit 
has begn expanded. Under the 01d Conven— 
tion, only the amount of Singapore tax, 

exempted under the provisions on interest ,of 
the .COnventiQn and under the Bionegr 
Industries Ordinance of 1959 was deemed 
to have bcén paid by Japaneseptaxpayvers. The 
tax'sparing credit under them)“; ConventiOn _ 

is granted with respect to the Singapore tax, 
on bed; interest and r0ya1ties ‘exemptcd by 
virtut: of the Convgntion and tax exémpted‘ 
in ‘agc‘ordancie with {the present and future 
special incentive .measures for economic 
development agreed upon by both Govern-.- 
malts. 
In view-of the taxationrposition of a resident 
in Singapore and that of a4 nonvpfirmanent 
rcsidcnt" innIapan, the new Convention with 
Singapore provides that the exemption or 
reduction of tgx to be allowed by ,a Contract— 
ing. State under the Convention- shall apply 
only to that pant QE the income which is 

remitted t_o or redeivecl that State. The 
new Conventign has dcletcd the provisions 
which are not incorporated in the pres¢nt 
OECD-Model concerning mtual assistance 
for coflcction of taxes. 

3. Convention withrthe, United States 
Inits revised form, the new Convention 
with the Unitcd States -is ‘charactegiz'cd‘ by 
seyéral provisions somewhat different from 
thev'OECD Model and conventional Japanese 

treaties. first o£a11‘, the Conventionhys 
down the fundmental principle of taxation. 
A :gsident of a Contracting State may be 
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taxed by the other Contracting State on any 
income from sodrces Within the latter State 
and only on such income. The favorable 
treatment; accorded by acmestic laws or 
any other agreements between both States is 
preserved viséz‘lrvis the provisions of this 
Convention. Saying ,the taxation in accord— 
ance With domestic legislation, the provisions 
of the Convention confer ,a- varigty of bene- 
fits. Some other provisions are made ne- 
cessarybecausc offipecial tax treatment 
either of the two partiesf 
Under both the existing and forthcoming 
Conventions, the two‘ countries use the 
credit method as azmcans of aVoiding-Edoublc 
taxation. In addition, the new Con‘vention; 
cxpressly allows as a credit the. amount/of 
tax paid by a subsidiary Company'in a Con- 
tracting‘ State to a parent, bompany of the" 
othcr, Contracting State owning at least 10 
per cent of the. Vbting, shares of— the sub— 
sidiary company from which it receives 
dividends. 10 p6; cent: ownership re- 
quirement for the indirect“ tax credit. favor-s 
ably compares with the 25 per cent which 
would be otherwise necessary under Japae 
nese tax law. 1 ~

» 

The new Conizgntionmaintainsthe elaborate 
rules for identifying the sources of Various 
types of income. If none of these rules. is 

found appliCable to any item‘ of cme, the 
source of such income shall be determined by 
each of the Contracting States in accordance 
With its ownnintcmal law; Following the 
OECD Model, the new Convention has 
introduced the hon—discrimination clause; 

The new Convention has in‘hcrited the pro- 
Visions, concerning mutual assistance ~for 

collection of taxes from the old One; The 
articles on exchange of information and 
mutual agreement ,proccduxe are 

‘ 
more 

detailed than those in the OECD Model. 

7-. See the Bulletin‘ Vol. XXIV 1(1970),.P'. 43 8. 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
INDIA 

Tax Proposals 1971-72 

The fiallowing is an extract from Part B of the Budget Speech held on May 28, 
1971 by India’s Finance Minister Mr. Y.B. Chcwan. 

(a) GENERAL PRINCIPLES 

In framing these proposals, I have endea- 
voured to follow certain broad principles. 
These are: 
(a) The tax structure must be simplified and 
rationalised in such a way that the ‘burden of 
assessment for the assessee as well as the tax 
collector and the opportunities for evasion 
are minimised;

I 

(b) The overall burden of tuation must be 
distributed amongst the different sections of 
the community in such a manner that, in the 
process, there is an appreciable scaling down 
of the concentration of economic power and 
reduction in the inequalities in income and 
wealth; and 
(c) The incidenc'e of the freshimposts should 
not, as far as possible, disturb the general 
level of prices of essential goods. 
Accordingly, the concentfation of the 
additional tax effort, to the extent feasible, 
should be on direct taxes, particularly on the 
affluent groups, and on such categories of 
indirect taxes as afl'ect the luxury and neat— 
luxury commodities. In so far as we succeed 
in limiting the burden of indirect levies on 
the latter group of commodities, we are 
also able to achieve in part the other objec- 
tive of improving the structure of income 
distribution in society. - 

(b) TAX ADMINISTRATION 

The tightening and streamlining of tax 
administration has two facets. First, it helps to 
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garner additional yield from the existing tax 
sources and thus makes it less necessary to 
look for fresh tax heads every year. Second, 
since it is generally the well-to-do and the 
rich, Who avoid and evade taxes, 21 tighten— 

. ing of tax administration, including closing 
of loopholes, would compel them to part 
with a larger proportion of their incomes 
andassets andwould, therefore, further one of 
the overriding objectives of fiscal policy. 
Undervaluation of property has been one of 
the means to evade Wealth Tax, Capital 
Gains Tax and stamp duties. It has also been 
an important avenue for the circulation of 
blackmoney. This practice could be greatly 
discouraged if Government had the power 
to acquire properties at prices that correspond 
to What is recorded in sale deeds. Accord— 
ingly, W¢ propose to move a bill during the 
current session to acquire this power. I hope 
it would not be considered dishonourable 
to take a dishonest man at his word. 
In pursuance of the Administrative Reforms 
Commission’s recommendations, it is also 

' 

proposed to sponsqr legislation in the current 
session to discourage benami holding ofpro— 
perty. If, at the time of assessment, a person 
fails to declare income from a piece of 
property or the property itself so as to evade 
payment of income and wealth taxes, the 
intended legislation will debar him from 
enforcing his claim to such property in a 
court of law. 
Pursuant to the recommendations of the 
Administrative Reforms commission, We ' 

further propose' to transfer the work of 
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-recovcry of arrears of Estate Duty from Ithe 
State GoVernments to the IncomeLtax 
Department at the Centre. Since legislatures, 
a Bill is being drafted for circulation among 
the States.. 
It is proposed‘ to strengthen the valuatibn 
cell located in the Central Board of direct 
taxes' for making valuation of buildings in 
Order to enable it to extend its activities and 
speed up valuations in cases involving the 
assessment of wealth tax. For assessment of 
income tax, under the new procedure which 
has come into effect from the current year, 
summary assessment will be completed in 
most cases which do not involve substantial 
points of dispute, and only a small propor— 
tion of the cases Will be subjected to a 
sample'scrutiny subsequently. This will enable 
the income tax officers' to devote cérres— 
pondingly more time for cases involving 
substantial revenue. 
In the field of excise duties, I propose to set 
up a committee to review the self removal 
procedure scheme, which has been in opera- 

‘ tion for the last two to three years, with a 
viéw to suggesting improvements which 

x Could reduce leakage of revenne. A.study 
team, which considered the issues relating 
to over and under-invoicing, have made a 
number of suggestions for checking the 
leakage of foreign exchange through maili- 
pulation of invoice values. The Government 
Wi11~give early consideration to implement 
its recommendations. With a similar puf- 
pose, a COmprehensive review is being 
undertaken of 

~ 

the foreign exchange regula- 
tion act; and we propose to introduce soon a 
bill to amend several provisions of this act. 
In the past, at the Centre, we have taken 
several fiscal steps to discourage the growth 
and concentration of excessive income and 
wealth in a few hands in the urban areas. The 
constitutional prerogative of the Union 
Governmcnt to cinitiate: measures for similar 
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reforms in 'the countryside is, however, 
severely restricted. But this does not mean 
that some] of the present anomalies must 
continue, or that we can be oblivious of 
growing inequalities in rural areas. Ulti— 
mately, the basis of tax has to be the size of 
income or wealth irrespective of whether it 
is derived from agricultural or non—agricultu— 
ral sources. 
Similarly, there' are constitutional limita- 
tions on the powers of the Centre t6 tax 
services even when these are of a luxury or 
semi—luxury character. As the States and 
the Centre have to share the responsibility of 
raising resqurces for economic development, 
it is the duty and obligation of the Centre to 
point out 'to the States untapped resour‘ces 
for mobilisation where the Union Govem— 
ment itself is preduded by éhe cofistitutional 
provisions to impose any levy. It is my 
intention to consult and seek the advice of 
the State Finance Ministers on the entire 
range of these issues and to remain in 
continuous touch with them so that a 
concerted View is taken. 
I .now come to the new proposals in respect 
of direct taxation. If We are going to make 
an effective dent on the problem of income 
inequalities in our society, We cannot 
possibly flinch from developing increasingly 
the instrument of ‘ direct taxation. The 
proposals that I am outlining will have only 
a limited yield of revenue in the current 
year. Over a number of years, however, the 
cumulative eifect of these proposals will ‘be 
to raise the revenue of a considerable order; 
What is much more Significant,_ they will 
bring about a significant change in the 
distribution of disposable income and 
wealth. 

(c) TAXATION ON INCOME AND WEALTH 

In the field of personal income takation, the 
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rate of . surcharge in the case of individuals 
as well 33' Hindu undivided families is being 
increased from IO percent. to I 5 per cent. 
provided the total income exceeds Rs. 
15,600 per annum. In a full year, the impact 
of the proposal will be to provide an addi- 
tional Rs. 20 acres to the exchequer; for 
1971-72, the revenue yield is expected to be 
around Rs. 12. crores. 
I also want to take this opportunity to in- 
crease the tax on capital gains, which are a 
species of unearned income. The deduction 
from long-term (Capital gains allowed in 
computing the faxable income of nort- 
corpOrate assessees is beingzreduced from 45 
per cent. to 35 per cent. Where such gains 
relate to lands andbuildings and from 65 per 
cent. to 50' per cent. in respect of other 
capital gains.

' 

The incidence of tax on long—term capital 
.gains'wfll 'be ificreased in the case of com— 
panies as well. This increase is being brought 
about by raising the rates 6f tax ‘fré‘m 30 per 
cent. to 45. per cent. in respect of gains relat- 
ing to lands and buildings and from 30 per 
cent, to 3 5 ‘per cent. in respiactof other gains. 
I have some fairly stiff proposals regarding 
wealth tax. If a significant reduction in the 
concentratipn of wealth is to be b‘rOught 
about,. it is essential. that the taxatiOn ‘of 
wealth is made more rigorous. Honourable 
niembers‘ Will recollect that ’last year’s- 

Budget maide a? beginning‘in this diréction‘ by 
raising the rites of additional- Wealth tax on 
urban property. This year; 'I propdse to 
raise drastically taxation on slabs of net 
Wealth above Ré. 1512111118, where the rate of 
tax will~ now be uniformly 8 -per cent. 
égainst the current rates of'4- per cent. on 
net wealth between Rs. 15 lakhs and ‘Rs. 
2.0 lakhs and 5 per cent. on net wealth above 
Rs. 20'1akhs. ' 

'
‘ 

I also propose to include in net wealth for 
purposes of taxation the first Rs.‘ I lakli- of 
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Wealth in the case of’all individual assessees 
and the first Rs. 2. lakhs for Hindu undivided 
families. Thus, while no wealth tax Will be 
leviable unless the net wealth exceeds Rs; I 
Iakh in the case of individuals and Rs. 2. 

lakhs in the case of Hindu undivided fami— 
lies, once they are liable to tax, it will apply 
to their entire wealth. However, the exemp- 
tions in respect'of approved financial invest- 
ments, owner-occupied house and agricul- 
tural assets will continue. 
To’tighte'n the incideflce, the exemption 
from wealth- tax currently available for 
household or personal. 5eweflery and for 
Shares forming part of initial capital issues is 
being Withdrawn. In the case of convéy— 
ances, 7the exemption will now be limited tb 
Rs. 25,000‘in the aggregate. The existing 
provision in the Wealth Tax Act: :excludmg 
from aggregation the assets transferred by 
an individual to the spouseor minor «children 
is‘being done away with. A‘similar provisiori 
is being made‘in respect of conversion of 
assets of indi'vidtials into .thoSe of Hindu 
undivided familieé. While all (these changes 
Will not naturally yield any revenue this 
year, in‘ future, the annual additibnal "yield 
from these méasure's affecting Wéalth Tax 
could be around Rs; 14.5 crores. What 'is 
more, important, they will impose a virtual 
ceiling on- individual wealth at a mlich 
lower level than :ét prése'nt. ' ' ‘ 

As' a further measure 7to discourage évaéion 
of tax, Con'version of the Separate property ' 

ofan individual into pi-operty belonging to a 
Hindu‘ undivided family will be brough 
within the ambit? of the Gift Tax; A ~ 

(d) TAXA'TVI'ON 0F coMPA‘NIEs 

I am propOsing several structural changes ‘ 

afi‘edting‘ the incidence of company taxation. 
While the rates of taxation :on‘the ordinary 
income of companies are Being, maintained: 

Bulletin Vol. XXV, ‘OCtdber/octobre‘ 'no.’ 10‘, 1‘97:



DBVELOi’MENTS IN INTERNATIONAL 'TAX LAW 

at existing levels, except for the rates on 
Capital Gains, the rate of Surtax on com— 
pany profits Will‘ be increased from 25 per 
cent. to 30 per cent. in the‘case of chargeable 
profits in excess of I 5 per cent. of the capital. 
The practice of ‘ offering a development 
rebate in respect of new investment has had; 
I feel, a fuflplayl am accordinglyserving the 
,required notice that no development rebate 
will be allowed on ships acquired, on maichi¥ 
nery or plant installed after May 31, 1974.. 

Whatever the revenue implications of this 
step ——' and they arc-sizeable #- will‘be fully 
revealed only after 1974—75, i.e., from the 
Fifth Plan 'onwards. But I shall consider 
myself amply rewarded if advanCe Ii’otice of 
this change quickens the pacc: of investment 
in the remaining years of:the Fourth Plan. 
At present, in the case .of new industrial 
undertakings, ships and apprOved hotels, 

profits up tov6 per cent. of the capital em-a 
ployed are entitled to tax exemption fb‘r a‘ 

period of five years. Since debentilres and 
long—term borrowings do not iIi any ‘mannef 
r‘epresent risk Capital and interest thereon 
is in any case deducted, it was generosity on 
the part of the Government to extend the' 
tax—holiday. provision even to such consti- 
tuents of Capital. I now propose that in 
Calculating the limit of 6 per cefit. of the 
capital for purposes of tax—exemption,- dc; 
bentures and long—fem borrowing will be 
exclfided'. This sihgle measure Will~provide 
the Exchequer with RS. IO cfores during the 
current year; the yield for a full year Wfll’ be 
of the order of Rs. I3 crores‘;

' 

Prioritjz industries'curreritly enjoy a special 
tax exemption up to ‘8 per cent. of their 
profits. I am proposing the}: the special 

exemption be reduced to 5 per cent. of Such 
profits. In addition; we have also decided to 
shorten the list of 'fi‘r-iority. industries by 
excluding aluniixfium, motor trucks and 
bases, cement and' refractories, soda ash, 
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petro—chemical's and automobile ancillaries. 

The general economic conditions are now 
such that it is not necessary that these indti— 
stries should continue to enjoy special bene- 
fits which were accruing to them hitherto. 
The two measures in relation to priority 
industries, should yield Rs. 8' crores in future 
yéar-s; In 3971-72, the yield is likely-to be 
about Rs. 6 crores.

' 

The deduction of income up to Rs. 3,000 in 
the aggregate from investments in specified 
financial assets which was provided for last 
year will from now on be admissible only to 
individuals and Hindu undivided families. 
The 'concess‘ic'mal‘ tax treatmentof dividendé 
received by foreign companies from a 
closely-held'lndian company engaged in a 
priority industry will be discOntillued; the 
foreign companies will be subjected to tax on 
such dividends at the usual rate of 24. 5. per 
cent. ' 

I am firmly of the View that the fiscal instru-e 
ment must Be deployed to discourage pay- 
ment (Sf high salaries and remunerations 
which go ill with "the norms of egalitarian 
society. I- accordingly propose to imposé a‘ 
ceilifig on the remuneration of company 
Employees which would be deductible in the 
computation of taxable profits. The ceiling is 
being set at Rs. 5,000 ,per month. Together 
with the existing ceiling ofWRs. 1.000 per 
month in the case of perquisites, the'éllow- 
able overall ceiling on remuneration and 
perquisites, for purposes ofltaxation, will be 
at Rs. 6,000 per month. In addition. I am' 

proposing to reduce thé tax deductible limits 
ofdaily-aflowance'to employees Whileon'tour. 

(6) MISCELLANEOUS CONCESSIONS 

The tax concessions for promoting develop-v 
ment and export of technical know—how 
and technical services, which have been 
alvailable only to companies, will1 Ifrom how 
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on also apply to individuals, Hindu undivid- 
ed families and partnership firms. Certain 
further tax concessions are also at present 
available for expenditure on research and 
development. A committee has recently 
been set up by the Government to review the 
position and make recommendations re— 
garding further fiscal incentiVes that could 
be offered to encourage industrial research. 
The recommendations of the committee 
will be given due weight; 

(f) INDIRECT TAXATION 

I now turn to indirect taxes. My proposals 
regarding customs duties belong broadly to 
two categories. The first set of proposals is 
aimed at rationalising the rates structure of 
import duties. The other group of proposals 
is related to, and consequent on the arrange— 
ments reached with a number 'of foreign 
countries who have agreéd to release us from 
the binding under the General Agreement 
on Tariffs and Trade in the matter of import 
levy on certain commodities. 
The existing rates structure of import duties, 
I confess, forms a complicated pattern. As of 
now, there are seven ad vdlorem rates of 
duty in force: 15 per cent, 27-1/2. per cent, 
3 5 percent, 40 per cent, 50 per cent, 60_ per 
cent. and, finally, 100 per cent. In order-to 
introduce an across-tho-‘board simplifica- 
tion and' to remove existing anomalies. I prod 
pose to have only four effective rates of 
import duty, namely, 30 per cent, 40 per 
cent., 60 per cent. and ICC per cent. 
I propose to bring in all items of machinery 
Within the orbit of 30 per cent, impbrt levy.‘ 
While this would imply a marginal increase 
of 2-1/2 per centage points in the rate of 
duty in réspect of project imports, the 
decrease of duty by 5 per centage points in 
respect of machinery in general would: 
provide relief to smaller industrial units émd 

396 

units manufactufing equipment who import 
a part of the components and to all those 
who need to import small items of machi- 
nery by way of spares or balancing equip— 
ment. The equalisation of rates for all kinds 
of machinery Would also simplify assessment 
and, I hope, speed up assessment work. 
Items suah as agricultural machinery and 
implements, dairy and poultry farming 
appliances would also nowattract duty at the 
rate of 30 per cent. instead of I 5 per cent. 
Certain basic raw materials and non—ferrous 
metals will fi'om now on be liable to duty 
at the uniform rate of 40 per cent. Iron and 
steel and unwrought copper will, however, 
attract the lower duty of 30 per cent. 
It is proposed to eliminate the present rate of 
duty of5o per cent. and levy instead a higher 
rate of 60 per cent. on most items. A similar 
upward revision has already been made in 
the course of the past two years with respect 
to the duty on chemicals, drugs, medicines, 
electrical and non-electrical appliances. What 
I am proposing now, therefore, is to bring 
all similar items together under the umbrella 
of the same rate of duty. 
Till now, certain items used by. the more 
affluent sections of the community, such as 
automobile and components and dry fruits, 
were liable 'to a duty of 60‘ per cent, instead 
of 100 per cent. which. is the standard 
rate for most imported consumer goods. 
This anomaly is now being removed. In 
addition, in View of the increase in the 
c.i.f. price as well as the high margin of 
profit, the specific rate applicable to cloves 
is being increased from Rs. 18 per kilogram 
to Rs. 60 per kilogram. 
As a result of the release from the GATT 
bindings, we are now in- a position to either 
impose a duty, or raise the existing rates of 
duty, On a number of items, including agri— 
cultural tractors, earthshifting machinery, 
staple fibre excluding yarn, wool, unwrought 
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copper, zinc and lead. I propose to Wail of 
the opportunity. In View of the high margin 
of profit on imported staple fibre, I am pro- 
posing that the duty on it be fixed at 400 
per cent. On unwrought zinc, pig lead and 
raw wool, the duty will be 40 per cent, and 
on copper, 30 per cent. Given the large 
disparity between the prices of imported 
and indigenous tractors, I have also decided 

3 

on a levy of 30 per cent; on imported 
agricultural tractors. The same rate of duty 
will apply on earth-shifting machinery. 

‘ (g EXCISE DUTIES 

L I now come to the propOsals with respect to 
excise duties. Pursuant to the decision to 
continue the sch¢me of levying additional 
excise duties in lieu of sales tax on sugar, 
textiles and tobacco, we are committed to 
,raise the overall incidence of these additional 
duties to 10.8 per cent. on the value of 
clearances by, the end of the Fourth Plan 

‘ 

period. Since this target has to be attained by 
1973-74, it has become necessary to make a 
substantial beginning in the current year it- 
self. For the present, I have decided to 
concentrate on cigarettes and, to some 6X1- 
tent, on textiles. 
Textiles, particplarly coarse and medium 
varieties of cloth, are a ba‘sic necessity, and 
their prices rose rather inordinatély in 
1970-71. Despite other constraints, I have, 
therefore, decided that the impost on textiles 
should be modest this year. I propose to 
step up slightly the additional ekcise duties

\

I 

Bulletin Vol. xxv, ‘October/octobre no. 10, 197-1 

on medium A and medium B Varieties of 
cotton textiles from 4.8 paise to six paise 
per square metre and also to round off the 
additional duty leviable on coarse cloth from 
3.6 paise to 4 paise per square metre. With 
respect to superfine and fine cloth, however, 
I propose to go much further, and raise the 
rates of the additional excise duty to 2'5 

paise and 15 paise, respectively, per square 
metre. . 

My other major proposal in regard to excises 
is in the area of mo'tor spirit, solvents and a 
ntunber of other minor lubricants. In view of 
the rise in international oil prices, there is 

need for the maximum economy in the 
utilisation of petroleum and petroleum. pro- 
ducts if We are to conserve our scarce foreign 
exchange resources. No doubt, there will be 
a certain hardship involved in this, but I am 
afraid ‘it has to be borne by our people. To 
curb consumption, I, therefore, propose to 
increase the duty on motor spirit by Rs. 2.00 
pér kilo litre or 20 ,paise per litre. This 
measure Will fetéh an additional revenue of 
Rs. 36.30. crores in the current ‘year. 
I am afraid, having dealt With'direct taxes, 
CuStoms and eXcises, I am not quite through 
as I have yet to propose to the-honourable 
members a new measure which is‘ not quite 
in the nature of an excise levy. This is a tax 
which I propose to impose on foreign travel; 
The levy will be at the rate of 20 per cent. ad 
valorem on all tickets purchases in rupees; 
tickes paid for in foreign exchange will be 
exempt. The only other major exemption 
would 'be for students andscientists. 
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.FRANCfi‘ 
Les objectifs. et les limites d’une fiscalitéfonciére 

Note d’information du Ministére dc l’Economis: et 'des, Finances du 23 juin 1971 

LE'S EONDEMENTS D’UNE REFORME 
Réformer la fiscalité fonciére impose dc 
préciser 1a. nature des objectifs poursuivis, dc 
titer les legons des expe’riences e'trangéres et de 
prendre 1a mesure des pre’alables techniques qui: 
conditionnent, les changements ‘ éventuels; 
d’assiette. ‘ 

A '—. LES OBJECTIFS 
1. — La cre’ation de ressources nouvelles. 
6 Le produit-dé: 1a fiscalité; ’fonciére‘, dont 
l’estiniation exhaustive est difficile, 

' 

est 
actuellement _ partagé entre I’Etat et les 

Collectivités logales. - 

0‘ Il- ne représentc ‘qur’une' faible part des 
ressources d‘e ,ces dérniéreé (en 1968, 16,-4% 
et en I969, ~I$,8.°/o dc leur's rccettes fiscales 
totales), .alors que ce type dc ‘fiscafité est 

particuliérement adapté £1 leurs besoins. Les 
taXes fonciérgs‘ sont ‘en effet aisément locali- 
sables,- peuvent étrc trés productives, lsont 
relativement élastiques et réunissent les Con— 
ditions nécessaires :pour étre bicn‘ aCcetécs 
par Ics contribuables. - 

_
L 

o L’éventuel supplément dc resspurces qui 
potirrait étre Ldégagé‘au profit dds Collecti+ 
vit‘és l‘ocale's- (par une wamélioraxiong de. la 
fiscalité fonciére, devrait naturellement étre 
rapproché de la perte 'qu’entrainerait 1a 
suppression de la taxe locale d’équipement. 

z - La recherche de l’équz'té. 
a La recherche de l’équité est £1 l’origine de 
multiples tentatcs pour assurer la reprise 
dc l’enrichissement injustifié; mais parmi 165 
sources dc celui—ci, les gains provenant (163 
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plus—values foncjéres apparaissent justiciables 
d’un‘traitement .plus sévére. , ‘

. 

a La réalisation de get o'bjegtif permettrait dc 
supprimer les effets les plus apparents dc 
l’arbitraire qui résulte des décisions prises en 
matiérc d’urbanisme, de faciliter l’adoption 
des plans d’urbanisme dont les cfefls seront 
plus équitablement répgrtis et de supprimm' 
l’cncouragement donné £13 l’emplqi des 
capitaux dans la spéCulation fonciére du fail; 
des distorsions fiscales aptuellcs. 
‘9 L’objectif d’équité peut étre atteint par 
des :égimes de taxation des plus—values, 
fra'ppant non sculement. les; cessions, mais 
aussi les opérations dc dével‘oppement réaliq 
sées par le propriétaire lui—mémc; 11 est égale~ 
ment :3. l’origine des diverse's formulas de pgrti- 
qipa'tio‘n des constructeurs aux équipeménts 
publics. Mais une taxe annuefle frappant la 
valeur vénale n’y répond qu’imparfaitement, 

'3‘ — La luttecont’re lg re’tention‘ des terrains. A 

0 La notion de :re’tention des terrains, qui est 

communément présentée comme une des 
cajuses ‘essentielles de 12. spé‘culatigp fonciére; 
doit étre.pré’cisée. : 

L’ampleur de la rétention gst ‘en effet' in- 
certaine. Les procédures d’expropriation 
permettent aux acquéreurs publics dc mettre 
fin aux refus de vente deg propriétaires dont 
les parcelles seraient nécessaires £1 leurs opéra— 
tions. La rétention qua'nd elle existe, résulte 
soflvent moins de la mauvaise volonté des 
propriétaires que des réticences des locataires. 
Enfin, l’analyse qui a pu étre faite du marché. 
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fonciel; de -la Région Papisienhe Ii’a permis 
d‘e constater l’existence d’une rét¢ntion spécu— 
lative que dans un nombre de cas limité. 
Les motifs dc 1a rétention sont, comme l’a, 
mont-ré une étude par sondage, plus aflcctifs 
qu’économiqués. 
Le raisonnement qui fait dc 1a rétention le 
facteur central de .12. hausse desv'pri’x des 
terrains n’est concevable que dans le cadre 
d’un marché “foncier idéal fonctionnant 
selon la loi‘ dc l’ofiie ct dc 1a ‘demandc. Or 
un tel .marché n’existe pas. 
o Aussi les conditions d’unefiscalite’imitatrice ne 
pourraicnt-elles étrc que difficilement réunies. 
Pour certains cas, le prélévement fiscal, quelle 
quc soit sa forme, risque d’étre reporté .par— 
tiellement ‘ou totalcme‘nt sur les acheteurs. 
Pour qu’il ait; un effet véritablement incita-e 
taut, fl faudrait qu’il annule ()u au moins 
ampute de maniére sensible lcs espoirs dc gain 
en capital cngendrés par la haussé des prix 
dont unc enquéte. de l’Inspection Générale 
des Finances a montré qu’elle avait été en 
moyc’nne de 10% par an clans la région 
parisienne entre I965 st 1968. 
Enfm, une fiscalité incitatrice xisque de 
flapper davantage les nombreux propgiétaiz- 
res de petites parcelles due les spéculateurs, 
conscients des possibilités dc répercussion 
et des espoirs de‘plus—values et dotés des 
moyens financiers nécéssaires pour 'régler 
l’éventuelle imposition axmuelle. 

4 — La fixation des prix fimciers. ‘ 

o 11 a été proposé qu’une juste appre’ciation (1 

la vqleur vénale puisse-fi :la fin’s é‘tre utilise’e pour
7 

fixer l’assiette d’un impé‘t fancier et pour de’ter— 
miner le montant de, l’indemm'te’ principale‘en ca: 
d’expropriation. 
En matiére ‘fiscale, l’Administration et le 
propriétaire se trouvent pour un ~bien 
déterminé dans' les positions respcctives dc 
créanciére et de_ débiteur; mais si 1e méme 
bien vierit £1 étre exproprié, ils se trouvent 
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placés la situation inverse. Aussi pent-on 
espérer atteindre‘unc juste appréciation de la 
valeur du bien si-la, méme valeur peut étre 
utilisée aux deux fins: l’équifibre s’établira 

entre les deux préoccupations Contradic— 
toires du propriétaire, £1 19. fois contribuable 
ct éventuel ‘exproprié. . 

o Mais les espoirs que l’on met dans Cette 
formul’e apparaissent excessifs, les situations 

concrétes ne comportant pas l’équilibre théori— 
que sur le'quel est fondé 716 raisonnement. 
Il fziudrait que le contribuable soit absoluh 
ment incertain en ce qui concerne 1g “risque 
d’expropriation. Or, plus 19, politiquc d’ur— 
banisme se précise dans la clarté, plus 165 

plans ct 16$ schémas directeurs .annoncent £1 

l’avance les intentions de la puiSSance Publi-r 
que, mieux les propriétaires sont armés pbur 
fairs leur choix. Le raisonncmcnt ne tient 
pas non plus compte de la néccssité dc révi— 
sions fréquentcs, des inconvénients et des 
chargcs d_’un systéme déclaxatif ct dc l’iné— 
vitable fibre-arbitre du juge qui fixe 165 in- 

_ 

demnités d’expropriation. . 

B — L’BXEMPLE DES 'FIS'CALITES 
ETRANGERBS 

I — Les fiscaiitésvfbncz'e‘resv étrangéres 53 grand 
, 
rendement. , 

0 La «Property tax» ame’ricaine, qui constitue 
l’exemple le plus achevé d’une fiscalité 
fonciéte’ '5. grand rendement, procurait en 
1968, 87% de leurs recettes fiscales aux :gou— 
vemements locaux, Mais son assiette n’cst 
pas limitée aux sculs terrains, qu’fls soient 

:b’étis, non bitis ou insuffisamment bitis; 

elle s’étend £1 l’ensemble des biens réels im— 
mobiliers‘ et dans certains Etats, méme 5. 

(1:5 biens mobiliers. _ 

0 Les méthodes d’évaluation dc 1a valeur 
vénale retenue commc assiette de 12. «Pro— 
perty tax» sont aussi arqhaiques que cellcs 
qui sont utilisées en‘France pour 'la valeur 
locative des anciennes contributions. 
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LBS OBJECTIFS ET LES LIMITBS D’UNE FISCALITfi FONCII‘ERE 

0 Les caractéristiques et le poids de cette 
taxe font qu’en défmitive, elle ne constitue 
pas une fiscalité fonciére incitatrice et que les 
legons qu’elle peut comporter de ce point d‘e 

' 

vue pour la France sont limitées. 

2 — Les fiscalités fonciéres étrangéres incitatrices. 
Plusieurs pays out introduit une imposition 
spécialc sur la valeur des terrains non bétis 

pour lutter contre la rétention. Les- résultats 
n’ont pas correspondu aux cspoirs (Autriche, 
AHEmagne). 
Les fiscalités incitatrices prenant pour assiette 
les plus-values, notamment potentialles, n’ont 
pas non plus connu dc succés probant 
(U.S.A., Grandc—Brctagnc, Italic, - Dane- 
mark, Espagne). 

3 
—-' La liaison entre l’efiicacité de la politique 
fimciére et 1e re’gime fiscal. 

L’utilisation 'efiéctive de la fiscalite’ comme in- 
strument de‘ politique fonciére apparaft en 
de’finitive relativement limite'e c3 l’e’tranger. 

Au surplus, l’analysc qui a pu étre faite ‘des 
expériences dc politiquesfl fonciéres, étrangé— 
res par I’Inspection Générale des Finances, a 
montré qu’il n’y avait pas dé lien direct entre 
les résultats rclativemerit satisfaisants obtenus 
par certains pays et l’existence d’une fiscalité 
fonciére particuliérement élaborée. 

C — LES PREALABLES A UNE REFORME 
I — La connaz'ssance des biens. 
L’achévement de la. rénovation du Cadastre, 

prévu pour 1975, constitue un premier 
préalable dans tous les cas 0121 i1 apparait 
indispensable dc saisir l’i16t dc propriété et 
non seulement 1a parcclle. 
La révision des e'valuations des propriétés baties, 
planifiée jusqu’en 1974, constitue un second 
préalable (18:5 10:5 que la taxation envisagéc 
devrait aller au—delz‘a. des terrains vnon bfitis. 

2 -— La connaissance (les régles d’urbam'sme. 
Les plans d’occupation des sols, dont 1a publica- 
tion 116 sera pas achevée avant plusieurs 
annécs, sont nécessaires pour distinguer l’in— 
suflisamment bfici du bfiti, en déterminant 
l’insufi‘isance dc construction par application 
dcs coefficients d’occupation des sols. 
La commissance des servitudes publiques et prive'es 
est également nécessaire; un projet est en 
voie d’établissement, mais son 'délai de 
réalisation est encore imprécis. 

3 — La connaissance de In valeur ve’nale.
I 

Enfin, i1 faut que la valeur des terrains puissc 
é‘tre connue avec une marge d’incertitude re’dm‘te. 
Dés lots 56 trouvc posé le problémc du 
perfectiannement du systéme d’infirma’tion dont 
disposent les services fiscaux et en particulier 
des observatoires fonciers. 
Compte tcnu dc cespréalables, quatre é. cinq 
ans sont en toute hypothése nécessaires avant 
qu’un systéme 'complet d’impét foncier 
assis sur la valeur vénale puisse étre généralisé 
dans des conditions de sécurité et de justice 
sufi’isantes.

’ 

II. LA MISE EN OEUVRE D’UNE REFORME 
Comme lerconfirment les exemples étrangers, 
une éventuelle réforme de la fiscalité fonciére 
pcut emprunter deux voies techniques ‘prin— 
cipales, soit porter sur l’imposition des plus- 
values, soit tendre £1 l’introduction d’uneimpo- 
sition assise sur la valeur vénale des terrains. 
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A — L’JMPOSITION DES PLUS—VALUES 

'I — Les critiques adressées an re'gime actualle— 

ment en vigueur. 
a) Non seulement la taxation des plus-values ne 
de’couragemit pas la rétention, mais 4n surplus 
elle l’enwuragemit. ’ 
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Le découragement dc 1a rétention ne peut 
étre l’efiet attendu dc n’importe quel régime 
dc taxation frappant les: plus-values réalisées 
et seulcment celles—ci,‘ puisque 1e fait généra— 
teur est juster‘nent la mise sur le marché. 
Il est également soutenu que‘ce régime d’im— 
position encourage 1a :étention; La perspec— 
tive d’une suppression de ce r‘égime fiscal 
pent avoir cet efi'et. '11 peut également y .avoir 
intérét £1 attendre 'si l’héritier du propriétaire 
est susceptible dc réaliser 1a cession envisagée. 
Surtout, le régime‘ applicable Vaux plus— 
Yalucs spéculatiVes sur les biens immobiliers 
dc toute nature, qui concernc les biens 
revendus moins dc cinq ans aprés leur ac- 
quisition, peut étrc 5. l’origine d’un refus de 
vendre jusqu’é l’expiration de la période 
pendant laquelle l’intention spéculativc est 

présumée. 

1)) La taxation des plus—values ‘constituerait 

e’galement un facteur de hausse des prix. 
L’efiEt dc répercussion est variable sel'on la 
situation du marché ct selon la nature des 
transactions publiques ou‘privées. Cependant 
1a taxation des plus-values, en raison de la 
diversité des régimes applicables et de la 
multiplicité des situations particuliéres, con— 
stitue undes types d’impét foncier technique- 
ment les plus diflicilement répercutables. 

c) Du point de we fiscal, le systéme actual ne 
semit pas satisfizisant. 
-— Bien que le motif premier de l’imposition 
d’es plus—values féside dans la recherche de 
l’éq’uité, 1e régime dc taxation actuel des 
profits réalisés par les particuliers sur la ces— 
sion dc terrains 5. batir, n’y satisfait pas 
entiérement. 
La défmition' des terrains assujettis serait trop 
rigide. Les .avantagcs 'accordés aux proprié- 
taires qui cédent leurs terrains 2‘1 (165 Collec- 
tivités publiques peuvent paraitrc trop limi- 
tatifs. Enfin, une contradiction de situation 
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existc entre une‘plus—Value fonciére réalisé} 
dans le cadre d’une exploitation individuefle 
et soumise de ce fait £1 un taux proportionnel 
de 10% aprés compensation avec les moins- 
values éventuelles, et la méme plus—value 
dégagée dans la cadre de la. gestion d’un 
patri‘moine privé et intégrée dans certaines 
limites dans les bases de l’impét sulr le 
revenu. - 

- Il est égalemcnt reproché 5 cc régimc fiscal 
dc procurer peu' dc ressources et de consti- 
tuer, au moment de son application, we 
source de complications.

I 

2 - Les solutions the’oriqaement envisageables. 
— La prem'iére solution consisterait a atte’nuer les 
efiiets de l’imposition (185 plus-values par ,des 
ame’nagements de types divers. 
Le rapprochement aveé lc régime applicable 
aux cntreprises s'e traduisant par l’institution 
d’une taxation proporéionnelle, he 'serait pas 
souhaitable en raison de ses- inconvénients 
qui, au demeurant, ont conduit 51 l'aban-a 

donner‘ en 1963, ,. . 

Tout en‘évitant l’exonération compléte deg 
Ventes dc terrains aux collectivités publiques, 
i1 pourraétre envisagé‘ de préciser ct d’accen— 
tucr lc traitement avantageux dont elles font 
l’objet en l’étendant £1 l’ensemble des cessions 
opérées dans le cadre d’une déclaration 
d’utilité publique et en portant 1a majoration 
d’abattement dc IO points 21 20 on 30 points. 
— LesAdijficulte's d’applitation d’une extension 
de ce re’gime d’imposition aux' plus—values 
latentes, notamment en ce qui concer'ne la 
définition de l’étendue du champ d’applica— 
tion, de la périodicité du prélévement et du 
systéme d’évaluation, et le caractére peu 
significatif des expéricnces étrangéres, con-r 
dusient é écarter une telle solution en dépit 
de ses avantages théoriques. 
— Enfin, une troisiéme solution consisterait a‘z 

supprimer purement et simplement 1e re’gime 

d’imposition des plus-values. Ses avantages 
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LES OBJEcFs m LES LIMITES D’UNB FISCALI‘Tfi FONGIJ‘ERB 
résulteraient de la» disparition )des' efl'ets 

négatifs. ‘que l’on -croit .reconnaitre: dans le 
systéme actuel. ‘Ses inconvénients devraient 
néanmoins étre ‘examinésn 

B + L’IMPOSITLON‘ DE LA VALE-UR - 

VBNALE v 

1 —- La valeur ve’nale dans la fiscalite’ flmciére 
.fi'angaiseactuelle. ‘ 

0 ‘Les ‘possibflités offertes p'a'r'la législation en 
vigueur cn ‘matiére dc taxation.~sur la valeur 
vénale sont demeurées- peu exPloitées. 
0 L51 valeur vénale est cependant utilisée 
com'inc élément :d’assiette dans‘le cadre de la 
contribution fonciére des ‘propriétés non 
bétiesfi La valeur lodative des "«terrains 5,, 

bfitir» et «rues privées» du gro'upe X est en 
cEét évaluée p‘ar application "d’un taux‘ 

dfintérét £1 leur. valeur vénale. 

2 - L’ame’nagement de la- contribution j‘bneiére. 
o iAinsi fl p‘ou‘rrait étre envisagé d’étendre ‘la 
catégoriedes terrains é. bfitir ‘as‘sujettis sur» la 
base de lavaleur vénale i la‘ contribution 
foncié’re‘ des. propri'étés .non bities ct d’aug— 
menter 16 ta’ux d’intérét (1%): actuellement' 
retenu p'our' passeré la‘ valeur locative. Mais‘ 
les avantagcs 'espérés'“ d’.une telle formule 
demeurent aléatoircs. Elle exige cti eflEt une 
modification d’e.1a.1égislation, nfeXclpt pas la 
multiplication des cas d’exemptiom et s’in.- 

sére diflicilenient dans la révision simplifiée 
dds: .évaluations. des..propri‘étés non béties 
aétuell'ement ‘cngagée. Son principal .incon-A 
vénient serait de n’apporter qu’une réponse 
modeste et incompléte aux objectifs, qui sont: 
proposés i la rénox'ration de 'la fistalité fon-~ 
ciérc. . : 

o L3extension de cct aménagement 2‘). 1a déters. 
mination de la valeur loéative cadastrale des. 
terrains insuffisamment -b6.tis 1'16 modifiega'it 
pas fondémcmalement cette situation, touten 
créants des difficultés supplémentaires. Elle 
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conduitait en eflet i. abandonner 1a distinc—L 
tion des‘ _contributions fonciéres dest prow 
priétés' :baties et .non baties; ‘5. introduiré‘ 
l’utflisation, jusqu’é, présent ignorée, de la 

valeurkzénale dans la premiére at £1 remettre 
en cause‘des orientations dc l’Ordonnance de 
19 59 portant réforme de la fiscalité locale. 

3. —.La créati‘on d’tme‘ taxe‘ _nouvelle' 5m '14: 

valeur ve’na’le sfajoutant a la contribution; 

fbnciére. ' 
v .7 

0 Cette ~hypothése était. @116 de la taxc 
d’urbanisation prévue .par ‘l’article 61 7:16.121 
Loid’Orientation ‘Foncig‘ere, , ‘ 

. . 

Son application serait subordonnée‘ .251 la‘ 

publication. des plans :d’occupation 'des‘ sols 

et. des cservitudes‘ .dont l’achévementh’est 
pas prévu. avant plusieurs années. Si ‘aucune 
exception Iiée i la dimension de la propriété 
de chaque contribuable n’était introduite ct 
commer lax ,taxeuftapp'erait é l’intérieur de la- 
zone urbaine, Adéfinie par 16 plan dioceupa- 
tion (165 $015, ~toutes leswparcelles classéesgndn 
hides au. regard, de la contribution fon'ciére, 
1a parcefle cadastrale. ‘pourrait servir d’um'té 
d’imposition. Par ailleurs,“1a d‘éterminatioxi 
de la valeur vénale. devrait étfe fondée moin's‘ 
sur la déc‘l’arationprévue parala Loia d"6rienta—, 
tion fonciére-que sur: un‘ systéme d’évalua— 
tion administrative qu’fl est en principe 
possible d’étabh'r. Mais du point dc Vue dcs 
objectifs‘ de la politique fonciére, certs-solu- 

- tion n’aurait qu’une portée limitée. . 

o Limiter 12. mm: au nonjbfiti‘ ct .exclure; de ce 
fait ‘13msuffiisamment bfiti Beaucoupi plus 
étendu.;en superficie, diminuerait sensible— 
ment ses eEets ‘dans la recherche de l’équité, 
dans la luttc centre-1a ré'tention et dans‘ la 
création de ressources nouvelles.. Mais; 
l’extcnsion 5. l’insuifisannnentibéti suppo'sera 
larccours £1 1’i16t dc propriété qui n’apparait, 
que dans ~16 cadastre réno'vé dont la mise 
en place compléte n’interviendra» pas avant 
1975 ct la connaissance dc 1a1consistance des 
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biens, 'subordonnée 2‘1 l’achévemenfi 'dé I‘l‘a‘ 

révision des évaluations des propriétés batie’s 

6111974" _, , 
‘ a . ..‘j:‘ 

- Pour évitervace’si difficultés,"1es-solutibns dc 
substitution avéncées (retou: :1 121 team dc 
régulafisation (lbs valeurs‘ rfonc‘ié‘r‘es‘ou taxi: 

limitée aux 'propriét-aires -.qui’ refusefaiient'la 
‘cgssio‘n‘ aux, collectivités ‘publiéuesfne sont 
pas ‘satisfeiisantes: , a - 

4 i: L’jnstz'tut‘iond’une' taxessur la valeurvve’nale 
du .t-ype «Property: tax». ' 

‘0‘ Les caracté'risfiques de 121 «Property tax» 
américaineg assiétte 'étendue -et rendement 
important; font qu"introd‘uite 'en France, :eflc 
devrait se substituer 2‘1 une ouv plusieu'rs de's 

aneiennes~ contnibutions; '-Une telle taxe 
présenterait des :gvantagesimportants sur lc 
triple plan financier, technique :61: foncier. 
Smnfi'se en ‘oeuivre 1‘16 56 vferait' cependant pas 
sans difliculfés. Les vpréalables. tecliniqhies’ 

'Les' procédures’ 3et files ' méthodes- ldes serviCes 
'd’éss‘iette, actuéllementr fOndée’s sur la valeur 

DOCUMENTS 

relatifs‘é 11:1 connaissance des 'biens, dcs régles 
d’urbanisme et des prix devraient étre levés. 

IQca'tive, devraient étre feconverties. Enfin, 
1’introductionrde la' ‘valeurr Vénale‘ sur une 
large échelle=détis 1'6 systéme fiscal frangais 
SupposeVun‘ féexar‘nen *é‘ensemble de ses 

fondements. .

~ 

Aussi; biefi: que les'aVantages d’im impét 
,proChe de 121- .«‘Property‘ tax» am'éricaim he 
éoientzpas 'négligeabl'es, dur point: d6 vue dc Ia 
'politique fonciér‘c, ‘ ce Gritére parait—il: devoir 
faster .relativeme‘nt mineur clans les débats 
qui pourrai‘ent: Conduire: ~‘3; 'son institution; 
D’auttes tonsidérations tenant 5. 1a situation 
financiére- deé Coll‘ectiivité's locales ‘et 5 la 
situationfmantiéredesColleCtivitéSlOcales ct 

é 1a ‘tcchnjq'Iie fiscale‘y auraient natufellcmcnt 
plus .de poids. '1 '

‘ 

. 4 m. CONCLUSItON~ c 

Si- l’inst‘itution d’une 'taxe diurbanisation” 

liirfitée au non biti iufbiin, portant: :sur la 
parcell‘e ‘Cédastrale' act assise sur la Valeur 
vénafllefi-é'valuée parV I’Ad‘mirfistration, est? 

concevable dans un délai relativement rap— 
proché, les résultats qui peuvent en étre 
attendus’ sont de‘portée réduite. 
On pcut se demander clans ces conditions, s’il 
ne s‘erait pas préférable dc diférer une tells 
réforme partielle pour étudier ‘et préparer, le 
cas écheant, l’utflisation de la valeur vénale 
comme faCteur dc rénovation dc l’ensemble 
de la fiscalité directe locale. 
Le r616 (16 1a fiscalité dans la politique fon- 
ciére se limiterait dés lors dans lfimmédiat ii 
121 récupération partielle des plus-values. 
Au demeurant, méme si 165 préalables tech- 
niques (publication des plans d’occupation 
des sols et des servitudes, ‘ rénovation du 
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Cadéstre ét‘ ‘ré’vision des évaluations’ des :prbe- 
pfiétés béties)'-n’existaieht pas;.1es e'spoirs mis 
en cetrinstrument pour ‘réalisef des objectifs 
plus vambit‘ieux‘ne pourraicnt- qu’eétre modé— 
rés. L7imperfection‘ du‘: mafché foncier et 

17i’nsuffisan'te ‘ratiCnalité deSJQgents' qui y: inter- 
viennent linfiteraient en toute hypothés'év 

l’efficacité d’une fiscalité délibérément in— 

citatrice. 
L’action de la pfiissance publique qontinue— 
rait £1 s’exercer 2‘1 titre principal par Pinter- 
médiaire 'des quatre éléments eséentiels que 
sont les zones d’aménagement différé pour 
la. maitrise‘ des prix, les acquisitions publi— 
ques de terrains et les équipements pour 
satisfaire les besoins en terrains constructibles 
et les réserves fonciéres appuyées sur une 
politique dc concession pour préparer l’ave— 
mt. 
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UNITED STATE S 

Revenue Ruling 71-302: U.S. Permanent Establishment ofU.K. Corporation Does 
Not Prevent Privileged Treatment of InVestment Income 

Revenue Ruling 70—247, C.B. 197o-I,.156, 
holds that a resident of the United Kingdom 
(other than a citizen of the'United States) 
who is employed by a foreign ‘corporaition 
managed and controlled in the United 
Kingdom is exempt under Article XI(I) of 
the United States-United Kingdom Income 
Tax Convention, TD. 5569, OB. 1947-2, 
100, from United Sfatcs income tax with 
respect to compensation- received from the 
foreign corporation for personal services 
rendered in the United States, ifh; is present 
in the United States for a period or periods 
aggregating not in excess of 18 3 days during 
the taxable year, even though such: corpora— 
tion has a permanent establishment in the 
United States. ' ’ 

The seventh paragraph of Revenue Ruling 
70-247 states, in part, as follOws: 
Thus, a foreign corporation managed and 
contrdlled. in the United Kingdom, as is the 
instant cogporation, and having a permanent 
establishment in the United States, is not, for 
example; "entitled to the benefits of the 
provisions of Articles VI, VII, or VIII of the 
Convention. - 
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The benefits of the provisions of Articles 
VI, VII; and VIII of the Convention are 
available to the foreign corporation when it 
has been established that income of the type 
with which these Articles are concerned is 

not effectively connected with the conduct of 
a trade or business Within the United States. 
See 'sections 864(c) (2) and 894(b) of the 
Internal Revenue Code of 1954. In other 
words, with respect to‘ investment income 
not effectively connected with the conduct 
of a trade or business Within the United 
States a foreign corporation Will:be taxed 
at the lower treaty rate 'or exempt from 
taxation as specified in Articles VI, VII and 
VIII of'the Convention. 
Accordingly, the seventh paragraph of 
Revenue Ruling 70-247 is clarified to re- 
move therefrom the implication that a 
foreign corporation having a permanent 
establishment in the United States would 
not under any circumstances qualify for the 
benefits of Articles VI, VII and VIII of the 
Convention. 
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' 

Short survey giving information to foreigners, 
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Belgium. 
Library International Bureau of 
Fiscal Documentation 30. B 5769 
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‘n’a fait ni testament, ni donation. By]. Rae- 
maekers. Published by Editions de Services 
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Library International Bureau of 
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Brussels, 1970. 283 pp. 
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Library International Bureau of 
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M. Vanderelst. Published by Editions de 
Services Interbancaires, Brussels, 1970, 287 pp. 
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Library International Bureau of 
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S.P;R.L., by J. Raemaekers and M. Vander- 
elst. Published by Editions dc Services Infer- 
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CANADA 
THE MUNICIPAL WINTER WORKS INCENTIVE 
PROGRAM: A STUDY OF GOVERNMENT 
EXPENDITURE DECISION-MAKING. By R.M. 
Burns and LJ. Close. Published by Canadian 
Tax Foundation, 100 University Avenue, 
Toronto I. 95 pp. ? Canadian Tax Papers, No. 
53,June I97I.

‘ 

Cam-study of the Municipal Winter Works 
Incentive. Program examining the processes by 
which the decisions were reached, how and why 
the program originated and such related ques- 
uons. - 

Library International Bureau of 
Fiscal Documentation no. B 5780‘ - 
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des Législations nr. I6. Commission des Coni- 
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Budgetary, economic (and sociél consequences of 
the harmonization of the rates of TVA within 
the EEC including a substantial analysis for the 
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Library International qeau of 
Fistal Documentation no. B 5777 

GERMANY 
AFA-LBXIKofi, by K. Wong aria K. Keppler. 
Published by Industrie Vérlag Chimeinz Gehlen_ 
GmbH, Heidelberg, 1971. 244'p‘p. 
Revised and 'eXtended fourth editiOn of 

A a 
publication containing the text of an official 
explanatibn and case law concerning deprecia- 
tion of' business assets. Depre’ci‘ation rates per 
asset in chronological alphabetical order are 
appendedup—to—date ‘as ofjune I, 197x. 
Library InternationalVBureau 6f ’ 

Fiscal Documentation n9. B 5792 

BBSTEUERUNG DER. PERSONEN—r UND 1mg:— 
TALGgSBLLSCI—IAETEN, by H. von Wallis. 
Published byIVerlagsgescllschaft ,',Recht und 
Wirtschaft“ GmbH, 6900 Heidelberg I, 2, 
Auflage, 1971. 216 pp. - 

Second edition ofa textbookfixplaining'taxation 
of partnerships, corporations and other entities 
under German tax legislation. ‘

- 

Library International Bureau of 
Fiscal Documentationnp. -B 5776 

BILANZ 'UND STBUER, by O.- Biihler and P. 
Scherf. Published "by Verlag .‘Franz Vahlen, 
Mfinch'én, 197I,'7.- Auflage'. 67dpp. ’ 

A revised and eitended edition of a textbook 6n 
the principles of drawing up a balance sheet with 
emphasis 011' its importance‘: for purposes of taxa- 
tion considering the lafiestcase law, company law 
reform, the inipaét of the value added tax on 
bookkeepihg and the balancesheet and all- other 
changes issued in tax. legislation. ‘ 

Library International Bureau of '- 

Fiscal Documentatibn no; B 5790‘ - ‘ 
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GRUNDSKTZB ORDNUNGSMKSSIGER BILAN— 
ZIERUNG Fi'm ANLAGEGEGENSTKNDE, by 
K.H. Husemann. Schfiften der Schmalenbach— 
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handlung des Instituts der Wirtschaftsprfife’r 
GmbH, Dfisseldorf, 1970. 325 pp. ' 

The p‘rese'nt Wbrk aims to clarify the principles 
o‘flbalan'ce sheet 'acC‘ounting axioms as considered 
fi'om company law, taxation law ahd busines's 
points of vieW‘ With emphasis 'on business assets 
as such. The material is up‘d'ated as of june 1969. 
Lib‘gazy Ifitématigix'lal human of 
Fiscal Documentation 116. B 5798 
UMSATZSTEUER‘ .M‘BHRWERTSTBUER *— ‘TeXt- 
ausgabe mit Verweisungén‘ und‘Sachverzeichrii'S; 
Published by CH. Beck’sche Verlagbuchhand— 
lung, Mfinchen, 1971. 225 pp. 3 5. neub’éarbeitete 
Auflage. 

, _ 7 

Compilation of the text of and iinpleméntary 
provisions relgting to the value added tax law 
i968‘as ofMay I,_197I. 
Library International Bdreau of 
Fiscal Documentation {19.3 5794 

INTERNATIONAL 
DBi’RECIATIQN, by W.T. B‘axtér. PfibliShéd 
by Sweet 8: Maxwell, Iondon, 1"9'71. ‘I’7§ pp. 
Study of the depreciétioh of fixed‘ aj‘ssgts in 
connection with the’b'asic framework of ac— 
counting principles with examplest ‘ . . _, 

Library International Bureau of 
Fiscal Documentation'no. B 5764 
BINFfiI—IRUNG IN DIE FiNANzWISSENSCHAP'r. 
II. Teil. Die tiffcntljche‘ Eilmahmen.-,By 
WittmannuRublished by Gustav Fischer Veg-*- 
lag,.‘Stuttgart, 1971». no pp. K g

_ 

Part II of the complete work entitled “Introduc— 
tion in Public Finance” deals exclusively with 
Public Revenue and‘is designed t6 bring for- 
ward the present international point- of View. on 
the subject which is diécussed in theory and 
practice. " ” “I 
Libiary mternational B‘uiqau of

‘ 

Fistal Ddcum'entatidn 116; B 5795 ' 

L’IMPUTATION mas BBNEFI’CES ACGUMUL‘BS, 
by L]. Magnin. Nouvelle arme‘ ‘ 'cont‘r’e 
l’ééasi’o‘n fiscale‘ intemationale? Published’by 
Georg 8c Cie. S.A., Gefiéve; 1971. 27913133 
This study examines the three methods of 
attacking the taxpayer’s procedures for :reducin'g 
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his fiscal‘ liability. It;~1ays eut‘ sySt¢maticallyf~the 
idea of fisg'zal evasion‘and, the three éstablished 
systems usedlby tax authorities. for fighting this 
phenomenon as Well as ‘ the new American 
system. The principlcs, advantagemdisadvanta-r 
gas and limits of each method are dealt withlin 
detail. The work contains numerous‘refgarences 
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_ 
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Attribution of Accumulated Profits. A new 
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work is impressive not onlyfo; its conpgnts but 
because it is the only one of its spgcies' published 
in one smglebook and therefore i1 must for thosc 
who are interested in the subject, 

; 

. . 
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UNITED KINGDOM " 

THE {ECONOMIC THEORY OF ‘EISCAL' ‘POL’IC-Y, 
by A. Peacock and GK. Shaw. Publishediby 
GéQrge. Allen 8: -Unwin Ltd, Park Lane, 
Hemel Hempstead, I971. 2:4 pp. 
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and Unwin Ltd., Park Lane, Heméf Hefiibs’té‘aél, 
1971. 304 pp. 7» 
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. 

, ,_ , 
‘. .

‘ 

Studyipf the taxes levied 61} wealthaor capital 
death duties, anmial wealth taxgé and to a lésser 
extent, capital gains taxes.r'I‘>he,‘a1_‘1_thor aims to , 

promote a reconsideratiofi and. reform of wéalth 
taxes in the United Kingdom while, drjawjng 
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' 
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DEPRECIATION ALLOWAfiCES: FEDERAL TAX 
POLICY. AND SOME ECONOMIC, Asmag'rs. 
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and issues in Eederal tax dcpgeciation policy. It 
traces thé evpltifioii of legislation, analyzes ihg 
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**** ARTICLES **** 
WALTER RYSER AND DAVID MORRIS*2 

SURVEY OF SOME OF THE INNOVATIONS
‘ 

INTRODUCED BY THE NEW GERMAN—SWISS DOUBLE 
TAXATION CONVENTION (OF IIth AUGUST 1971) 

I. INTRODUCTION 

LI The new Convention with Germany 
is the product of long negotiations at the end. 
of which our cofintry has yielded to the 
repeated, numerous and urgent pressures of 
a partner motivated more by an obsession 
with the fight against tax evasion than by 
the simple desire to create clear and modern 
solutions to double taxation cases While 
remaining within the Continental tradition. 
However much one may deplore the fact, it 
must nevertheless be seen as a manifestation 
of a general trend of ideas in the area of 
double taxation agreements, a trend in which 
the central object of such conventions is 

revealed to be no longer the exclusive alloca— 
tion of tax jurisdiction to one or other of the 
States in question but rather the creation of 
an instrument designed to reinforce, in’the 
name of the fight against What some consider 
to be abuses, the scope of administrative 
control, the Widest possible application of the 
national tax laws even in their extraterritorial 
effects and the elimination or reduction of 
double taxation only in those situations 
Where it cafises an effective additional burden. 
It should be remembered that these negotiae 
tions tobk place in Germany in a political 
context which has produced, aftetj the all too 
famous “Oasenbericht.” and “Oasen—Erlas-' 
se”, the draft law on external taxation1 by 
which, following in many respects the 
example of the 1962 Revenue Act of the 
United States, the German tax jurisdiction is- 
to be considerably extended as compared 
with the past. It is also essential to examine 
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the effects of the new Convention in the 
light of German domestic law and of this 
draft law to understand the full significance 
of some of its new provisions. 
For its part, Switzerland has maintained all 
of its traditional ideas with regard to the 
application of the principle of exemption 
as the method of avoiding double taxation. 
On the other hand, regarded retrospectively, 
the trend of events appears to suggest that the 
initiative taken by Switzerland in passing the 
Decree of 14th December 1962 concerning 
the abuse of double taxation treaties2 has 
been of doubtful. benefit, since it has hardly 
served to still the complaints either of France 
or of Germany and since Switzerland—and 
therefore the taxpayers, Whose interests it is 
called upon to serve—~fmds herself being 
treated to a dose of her own medicine. 
On the other hand it cannot be denied that 
the conclusion of the new Convention has 
had an immediate and beneficial political 
effect in that it contributes to the creation of 
a favorable climate in the current discussions 
concerning possible arrangements between 
* Walfer Ryser, avocat et d‘octeur en droit; 
David Morris, Dr. phil. LL.B., Berne; of 
FIDUCIAIRE GENERALE SA, 'Schauplatz— 
gasse 2.1, 3001 Berna. 
I. Gesetz zur Wahrung der steuerlichen Gleich— 
m'dssigkeit bei Auslandsbeziehungen und zur 
Verbesserung der steuerlichen Wettbewerbslage 
bei Auslandsinvestitionen (draft); published e.g. 
in ,,'Der Betrieb“, Supplement no 14/71 to issue 
no 27 of 9th July 1971; herein cited as AStG. ' 

2. Decree of the Federal Council of 14th 
December 1962, R0 1962 -p. 1680 and Directives 
of the FedEral Tax Department of 3 Ist December 
1962, D 3rd‘A11g. 67/a.
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GERMAN-SWISS TAX. TREATY: SOME INNOVATIONS ' ' 

Switzerland and the Common Market. 
The new Convention, which relates only to 
taxes on income and capital, still has to be 
ratified by the Federal Parliament Which Will 
probably take place in the Spring and 
Summer Sessions of fiext, year. It is designed 
to become efi'ective from Ist January 1972.. 
1.2. The following remarks are intended 
only to bring out the most important inno- 
vations intfoduced by the Convention. These 
are the following: 
— the abandonment of the idea of “domicile” 

(or registered oflice) as sole criterion of 
attribution of fiscal jurisdiction; 

— the abandonment by Germany of the 
so-ca‘lled exemption method in favour of 
a mixed method relieving or excluding 
double taxation in the first place by means 
of tax credit and only secondarily in 
specific cases by way of excmption; 

- the incorporation of rules' allowing. 
Germany to apply to a large extent its 
domestic legal provisions concerning 
external taxation and thus enabling a more 
extensive taxation in Germany of persons 
resident in Switzerland in spite of 

‘ 

their 
full subjectiOn to taxes in Switzerland; 

— the incorporation in the Convention of the 
dOmestiC Swiss rules concerning the abuse 
of the double taxation treaties;

' 

- the modernization of the other material 
provisions by the broad incorporatibn of 
the text of the model Convention prepared 
by the OECD; 

— the regulation of certain special problems 
such. as that of limited liability companies 
(sociétés é responsabilité limitée) and 
sleeping partnership‘s. 

2. ABANDONMENT OF THE IDEA OF 
“DOMICILE” AS CRITERION 1:01} THE 
ATTRIBUTION' OF TAX JURISDICTEON 

The attribution of tax jurisdiction to one of 

412 

the two States was centered in the old 
Convention on the idea of domicile (perma- 
nent residence) which was defined by- the 
Convention itself and was derived directly 
from the civil law. Similarly, for corpora- 
tions the statutory registered ofice and it 

alone. was considered the decisive criterion. 
This idea was incidentally tied to the notion 
thato a taxpayer could only have one domicile 
and consequently could only be subjected 
to full taxation in one of the two, States. 
In the new Cdn'vention‘the point of departure 
is very largely different. The central idea is 
that of “resident” of a State, which describes 
any taxpayer subjected to unlimited taxation 
in that State by virtue of its domestic law.3 
Furthermore, the Convention provides that 
a person Will not be considered such a resi— 
dent of a contracting State-if he is taxed on a 
lump—sum basis; in other words, he is not 
so considei‘ed unless he: is subject to tax 
according to the ordinary rules of assessment 
on the whole of his income deriving from the 
other State. 
To ascertain to whom the Convention 
applies and thus who Can take advantage of 
it, it is no longer possible to refer to an ab- 
stract, formal and heterogeneous idea such 
as that of “domicile” as defined by the Civil 
law or that of “statutory registered oflice”, 
It is now necessary to refer to the rules of 
the domestic law of each of the States 
defining the conditions for full subjection to 
tax. Consequently, cases of full tax subjece 
tion in both countries will result, both'for 
individuals and for corporations, a situation 
which is‘cons‘ciously accepted in the Conven- 
tion Without provision necessarily 'being 

3.. This is also basically the approach of the OECD model Convention. However, in the 
new Convention the idea has been extended 
considerably in compafison‘with the OECD 
model. 
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made to eliminate them by giving the fiscal 
jurisdiction in cases of doubt to one of the 
two States to the exclusion ofthe‘othe‘r. 'It has‘ 
therefore been accepted by Switzerland that 
Germany'could, even in her international 
relations, give preference to her domestic 
rules defining the conditions of subjection 
and thus extensively apply her legislation on 
external taxation aimed at combating-tax 

‘ 

. evasibn. 

3. THE FOUR MAINSTAYS OF THE NEW 
GERMAN LEGISLATION ON EXTERNAL 
TAX MATTERS ' 

It is perhaps useful to recall the four main; 
stays of this flew German legislation on 
external tax questions which will probably 
be -adopted by the German Parliament 
without impértant changes ofsubsta‘.nce4 from 
the draft already known and which is 

apparently intended to come into force on 
Ist January I972; 

3.1 The draft first contains provisions con- 
cerning the reallocatiOn of profits artificially 
displaced5 by reason of the existence of 
relationships of dependence or affiliation 
between national and international compa- 
nies; This is by no means a new idea, but 
represents rather the establishment of a clear 
legal basis under domestic German law for 
putting this power of correction authorized 
by the international conventions into practice. 

3.2‘ The draft further provides for an exten- 
sion for IO‘years of the partial tax liability in 
respect of income fiom German sources of 
German nationals who have. changed their‘ 
domicile to a country of moderate taxation 
and who have been subject to a full‘ assess- 
ment in Germany“ for a total period of at 
least; 5 years filsofat as such persons have 
retained important, economic interests“ in 
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Germany. In short, it is intended to assess 
these 'Gemianlnon-residents to a tax 'on the 
whole of their income from German sources 
(and not only those income elements speci- 
fied by the general law"), and this no 
longer at the privileged rates of the general 
laws‘but at the full rate corresponding to the 
total world income of the taxpayer. This pro- 
vision means, for example, that such a non— 
resident Will in future pay the German tax 
.at the full rate.on royalties, interest ‘oeen— 
sions from German sources. This wider 
taxation is extended on a similar basis to the 
taxes on capital9 and on estates and gifts.-10 1’ 

4. However, it is possible that it may take an 
even more stringent form, if the first reactions of 
the German Federal Council are to be believed. 
5. g I AStG. 
6. § 2 AStG. Very brOadly, there is deemed to be 
“moderate taxation” when the tax burden in the 
foreign State is more than one third lower than 
it would be in Germany. A person is deemed to 
have important intcrgests in Germany when he 
exercises an activity there as entrepreneur, active 
partner or limited partner with a more than 2 5% 
interest, or when his income from German 
sources exceeds 30% of his total income or is in 
ekcess of DM 120,090, or when his capital 
invested in Germany is more than 30% of his 
total capital or exceeds DM 300,000. When the 
income from German sourcgs does not exceed DM 30,000 a ye'ar the law does not apply. 
7. § 49, so and 503 Emkommenssteuergesetz 
(EStG).

_ 

8. In general limited to 25% or 30%;§ 50 (3)-and 
(4), sea (2),§ 44 (I) EStG. . 

9‘. S 3 AStG. _
, 

10. § 4 AStGy It should be noted that in the 
case of the passing of estates (but notgifts) this 
extension is prevented by the existing Conven- 
tion between Switzerland and Germany con- 
cerning estate taxes. However, it is probable that 

. this Convention will be revised sooner or later. 
II. § 5 of the draft provides for a similar treat- 
ment of foreign Corporations established in 
cquntries'with moderate taxation which are 
controlled by persons to whom§ 2 applies. The 
effect of the Convention is to exclude this 

provision. 
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3.3 The draft law in addition provides for 
the taxation of‘the capital gain on important 

I 

holdings in German corporations, i.e. hold— 
ings of more than 25%, on the departure 
from Germany of individuals Who had been 
subject to full assessment there for at least 
IO years in all”. This taxation arises Without 
there having been any true realization, by 
virtue of a fiction according to which the 
cessation of full assessment in Germany is 

deemed to be equivalent to a realization. It 
will be remembered that the present German 
law13 Which has not been changed on this 
point, imposes a tax on the total or partial 
realization of such important holdings in 
German corporations even When the seller is 
not resident in Germany. This means that in 

spite of a taxation on departure fiom Ger- 
many, the further capital gain realized When 
the holding is actually sold will again fall to 
be taxed under the German tax law”. 

3.4 Finally, the draft law proposes to tax 
persons subject to full assessment in Ger— 
many who own a 10% or more interest in - 

the.capita1 of a foreign corporation control- 
led by German residents on the income, even 
non—distributed, of such a foreign corpora- 
tion when the latter is a base company, that 
is to say when it does not draw its income 
'from an active trade or business (industrial 
or commercial) involving participation in the 
ordinary market for goods and services of 
the country of incorporation“. 

12. § 6 AStG. 
I3. § I7 EStG. 
I4. As can be seen, the new Convention intro— 
duces some limitations here. 
15.‘§§ 7 to 14 AStG. There is control when 
individuals or corporations subject to unlimited 
tax liability in Germany own directly or indirect- 
ly more than one half of the capital. The com- 
pany is deemed to be situated in a country with 
moderate taxation when its taxes on income, 
either in the country of incorporation or in the 
country Where its effective centre of management 
is located, are less than 30% (unless this is due to 
equalization with income fiom other sources 
or (probably) to setting off losses). The income 
attributable to the shareholders (§ 8 (I) AStG) is 
all income which does not result fiom: (I) agriculture 
or firestry ; (2) the production, manufacture, treatment 
or assembly (f goods, the production of energy or 
extraction of natural resources; (3) the operation 
of credit institutions or insurance companies having 
their own commercialinstallations; (4) trade (unless 
it involves the import of goods from Germany or 
the export of goods to Germany between related 
persons, except where proof is provided that the 
foreign company owns commercial installations 
of its own and carries on its business without the 
cooperation of residents of Germany participat— 
ing in its control); (5) the rendering of services 
(unless the company, in order to render such- 
services, calls upon a resident of Germany 
participating in the company or a person related 
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to such a resident, or unless such services are 
rendered to a related person except Where proof 
is given that the company has installations of its 
own and operates in a sufficiently autonomous 
manner); (6) hiring out or leasing unless (aa) it 
involves exploitation of incorporeal property 
rights, except where the company has created 
them itself without 'recourse to a resident of 
Germany participating in the company, or (bb) 
it involves the letting or leasing of real property, 
except where such income would have been 
subject to relief in Germany by virtue of 3 Con- 
vention if the German shareholder had received 
it directly, and finally (cc) it involves the hiring 
out or leasing of movable assets, except where 

‘ 
proof is given that the company carries on a. 

professional business of hiring out and leasing 
and that it exercises such activity without recour— 
se to the services of a shareholder resident in 
Germany; (7) the taking and granting qfloans insofar 
as such funds do not derive from Germany and 
are invested for a prolonged period in foreign 
enterprises carrying on an active business. (This is 
only a very apprpximate adaption in English of 
the legal text). It should be added that the income 
thus attributable is subject only to deduction of 
the expenses connected with such income and 
of the corresponding taxes of the company. The 
attribution is made pro rata to the interest of the 
shareholder resident in Germany. Finally, the 
attributable income is reduced by the proportion 
of the profit distributions effected by the foreign 
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This provision is thus intended to eliminate 
the profit which shareholders resident in 
Germany might realize from such base com—- 
panies by channelling income ofan essenfiially' 
financial nature, such as dividend income, 
interest, royalties and certain intercompany 
profits not connected With an active trade or 
business to a low tax country “in order to 
accumulate it and so defer the final tax 
charge. These rules have certain points of 
similarity with those of the United States 
concerning controlled foreign corporations“. 
They do not mean, therefore, that Germany 
Will tax the foreign base company as such or 
that it will not recognize its legal existence. 
What it does is to attribute to the shareholder 
who is resident in Germany a proportion of 
the earnings and profits of such a company 
even when not distributed. 
It should be added that the main idea of these 
provisions, which are incidentally very com— 
plicated, is to reestablish as regards the Ger— 

A’ 
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man taxpayer affected a situation correspond— 
ing to that which would be produced if the 
income in question had been received by 
him directly, This is why, for instance, in— 
come from participations in foreign holding 
companies will not always fall under these 
rules”. 

4. GERMAN CHANGE To THE TAX CREDIT 
METHOD ' 

Traditionally Germany, like Switzerland, 
applied the exemption method in its treaties 
in‘dealing with international double taxa— 
tion. Thus, when a Convention attributed 
to one of the States the power to tax a 
certain income or asset, the other State 

simply refrained from taming these elements. 
Switzerland has retained this method. Ger- 
many, on the other hand, fiom now on 
reserves the right to tax according to its 

domestic law'even those elements of income 

company which are received by the shareholder, 
with a possibility of refund for any exCess of 
taxes levied on the accumulated earnings of the 
4 years preceding distribution. 
16. Subpart F of the'Internal Revenue Code;- 
Sec. 951-964 IRC. 
17. The income from participations in foreign 
holding companies is not attributed to share— 
holders resident in Germany 8 (2) AStG) if it 
derives from a company situated in the same 
countxgy as the holding company which carries 
on an active business, that is to say Whose income 
is itself solely or almost solely of a type, which 
would not be attributable _according to the 
catalogue listed under§ 8 (I) AStG. The same 
applies to income from participations in com— 
panies situated in- third countries if the whole or 
almost the whole of their 'income would also 
not be attributable according to the catalogue in 
§ 8 (I) AStG, to the extent, however, that these 
participations are held in conjunction with the 
parent company’s own active business. It can be 
seen, therefore, that this second exception 
applies only to mixed holding companies. As 
regards income from participations in pure 
holding companies or base companies deriving 
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from third countries (§ 13 AStG), reliefs are 
granted to the extent that such income derives 
from companies the whole or almost the Whole 
of Whose incomt; would not be attributable 
according to the catalogue in § 8 (I) AStG. 
However, these reliefs are only granted to share- 
holders resident in Germany which have parent 
company status. It is thus necessary to examine 
whether, by virtue of German'law and particu- 
larly of the double taxation treaties, the German 
parent company would have obtained immunity 
for this income (“Schachtelprivileg”) if it had' 
held the participation directly: if this is the case 
the income from such participations received by 
the foreign holding company is also not attribut— 
able to the German parent company. In the 
absence of such a “Schachtelprivileg”, the 
earnings of the foreign holding company from 
the participation will only be attributable to the 
German parent company after deduction of the 
taxes (levied on the dividend distributed by the 
“active” company and the corresponding 
proportion of the corporation tax) for which a 
tax credit could have been applied for under 
§ 19 (a) (I) and (2) Kfirperschaftssteuergésetz in 
the case of direct participation. 

' 
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and capital of German residents for which‘the 
right to tax is attributed to Switzerland, but 
allows a tax credit in order to eliminate an 
effective additional tax burden. This is the 
same as saying that in such cases of conflict 
the German resident must always bear a total 
tax burden equivalent to the level in the 
country 'With the highest tax charge. Ger— 
many only makes an exception to this rule 
for certain income from Swiss sources Where 
power to tax is attributed to Switzerland and 
which derives from" an' actiVC trade or 
business (industrial, commercial or profes- 
sional) exercised in Switzerland and implying 
participation in-the-general market for goods 
and services in Switzerland. The same 
applies‘ to the capital used in‘ exercising such 
an activity. Thus, the income and capital of 
permanent establishments situated in Switzer— 
land carrying on an industrial or commercial 
activity and operating in competition with 
Other Ensiness‘ enterpriées in Switzerland 
will be exempt from taxation in Germany 
and- taxed solely in Switzerland to the extent 
that they derive from or are used for such an 
active trade or business. The same rules will 
apply to capital gains realized on Swiss real 
property and on the other asSCts uSed in the 
business tof‘ such permanent establishments 
and liquidation .profits of such establish- 
mentS; An analogous provision concerns 
prdfes’sional income and capital attributable 
to a fixed place ofbusinessin Switzerland, and 
to the capital gains or real property and 
movables or on liquidation of such fixed 
places of business. Finally, a similar rule 
applies, subject t9 certain exceptions, to the 
salaries and other remuneration paid to 
German residents in a position of employ- 
ment for work carried out in Switzerland, 
insofar as tax jurisdiction has been attributed 
to Switzerland. 
Another imfiortant exception to the principle 
of tax credit is the exemption of German 
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corporaitions owning 25% or more of the 
capital of Swiss companies from tax 'on 
dividends paid by such subsidiaries to the 
extent that the gross income of the latter 
derives solely 'or almost solely from an-active 
trade oi: business Within the meaning of 
German law. In comparison with the old 
Convention, therefore, the “Schachtelprivi— 
leg” has been extended for .thqse cases 
beyond the German frontier. On the other 
hand, the dividends of all other Swiss 
corporations, even when paid on holdings of 
25% or more to German corporations, will 
remain subject in full to taxation in accord- 
ance with domestic German law (subject 
however, to a tax credit for the non—refunded 
portion of the Swiss Withholding tax)”. 

I8. The question arises here as to how income 
_fi:om participations in third countries received by 
a Swiss holding company will be treated on its 
distribution to a German parent company. It is 
dear that such income when not distributed is 
not attributable to the German parent company 
(see note I7 p. 415 above) or else only partially 
atti'ibutable (with deduction of foreign taxes) 
since German domestic tax law would in any 
event have either exempted it (“Schachtelprivii 
leg”) at only partially taxed it, i.e. with deduc~ 
tion of a direct énd indirect tax credit, if there 
had been a direct participation (that is without 
the intervention of a Swiss holding company). 
But Where the holding company loays dividends 
Art. 24 (I) (I) (b) of the Convention provides for _ 

exemption only when the German parent com— 
pany could have clairned an (indiregt) credit for 
the Swiss corporation taxes. Here, however, it 
would be a question of crediting foreign taxes. 
But the new text of Art. I9 (2) Kérperschafts- 
steuergesetz in principle gives an indirect tax 
credit for such foreign taxes imposed on income 
from participations. The reasoning behind §§ 8 
(2) and I3 AStG and§ 19 (2.) KStG as also of Art. 
24 (I)(I)(b) of the Convention thus leads to the 
conclusion that the language of the Convention 
is top narrow and that such income from foreign 
participations received by a Swiss holding 
company will probably be exempted from taxa- 
tion in the hands of the German parent com— 
pany on distribution if they would have been 
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All the other inCome and Capital gains from 
Swiss sources realized by residents, of 
Germany therefore remain {filly taxable in 
Germany, subject héwever- to the right to set 
of against the German taxes the Swiss, 

taxes imposed on such incOme. This applies, 
for example, in the'case of inc‘omt; and capital 
gains from real property situated in S‘Wit'zer- 
land when such real property ié not used by a 
Swiss permanent 'ESCablishmént. If épplies to 
all the non-exempt income of Swiss perma- 
nent‘ establishments (consisting mainly of 
pufely financial income). It applies to all 

rremunemtion paid td direCtors of Swiss 
companies, to the income of artists, actors, 
sportsmen and the like for pcrfOrm’ances in 
Switzefland, pensiOnS paid by Swiss public 
authorities and finally to all “other income” 
from Swiss scufces‘. 
The rule is similaf in- the case‘ of capital, 
which means in particulér that real- property 
situated in Switzerland“ belonging to German 
residents will remain taXable in Germany, 
subject however to a tax credit”. 
This impertant change introduced by Ger— 
many thus affects the residents of that 
country but IiOt Sw‘iss fesidentSL‘ : 

‘ ' 

It must be noted in' this Connection that the 
tax credit proéedun: is far. ficm being 
clarified, having regard to the general 
application in Switzerland of the system of 
calculating current taxation 0n the basis of 
income of prior years.

I 

5.11m INDIVIDUALS CONCERNED AND 
THE IMPACT ON THEM OF THE NEW 
CONVENTION 

'It has’ been pointed out that only the rcsidefits 
of a State who are subject there to full tax 

' 

liability can take advantage of'the Conven- 
tion. But the conditions of full tax liability 
afe deternfincd’solely “by the laws of each 
country. 
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5.1- The cases of full tax liability-in «150th 
Will therefore be numerous, 

Switzerland having left the field Open to the 
application of the domestic German- ‘rulcs. 
In this connectiOn it must be realized that in 
German-fiscal law"m the notion of “domicile” 
as.»conditi6n for full tax liability -is much 
Wider than in Civil law. In reality it appr'oach— 
cs very (31656131 to the idea ofgresidefice fér 
.‘tax purposes” as known in‘ the ‘Unjted 
Kingdom. ‘Thus, it is sufiicicfit fer a person to 
him a “Wohnsit2” in Germany to' be sub—‘ 
ject to full assessment and he is deemed to 
have such- a residence at the place Where (he 
owns a placé 'of 

' accommodation in circum; 
stancéé- which» permit the conclusion that he 
intends to keep and‘ fise it‘. Oh the Other hand, 
“héflj'itfial sojourn” in Gerhany, Which is 

another basis {hr-£1111 “assessment, does not 
require a. presence of'more thans’ix montfis ‘a 
year in, Germany but only" a sojourn in 
circumstances which permit the conclusion 
that 'the'tax'paycr is “not mcirely [on a. trans- 

sient visit” to Germany. The fear «might 
therefore be justified that any Swiss residEnt 
having a‘ place of accdmm’o'dation ‘in Ger— 
many or staying ‘there, regulefrly in a manner 
deemed to be not merely transient would be 
automatically subject to Tull German taxi- 
tion. Howe‘Ver, t'tConvention‘ introduces a 
festrictién here}?1 in that an assessment based 

exempted had there been dirjcq: participation,,apd 
they may possibly even be exempted if they 
would have giVen rise to a claim for tax cpedit 
‘a'cCordin‘g to Art. ‘19 (2) 'KS‘tG had [there been 
direct 'p'articipation. . 

19. It should be noted that the tax in Germany 
will be,- calculated aqcording to 'thc; German 
rules. This could lead t9 disagreeable éurprises, 
particularljr in the case of the capital téxv, Since 
the basis is the market value (“GemeinerWert”) 
.andfnot alowe‘rlfiscal value. a ~ . 

20.§ I (I)(I), and§ I3 Stcuexanpassungsggsetz 
(herein cited as StAhpG).i ‘ 

‘

I 

21'. Art. 4_ (3) fihal protocol coficérhing this 
provision.

‘ 
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on habitual sojourn is only permitted if such 
habitual sojourn in Germany is at least of six 
months’ duration in any calendar year, and 
that assessment based on having available a 
place of permanent accommodation will not 
occur in the case of purely secondary 
residences for leisure purposes (in particular 
holiday residences”). 
It Will therefore be important to re~examine 
the situation of foreigners benefiting frOm a 
lump—sum taxation in Switzerland who 
could fall Within this category 

5.2 The Convention provides that Germany 
can apply the principles deriving from its 

law on external taxation concerning the ex— 
tension of partial liability of German sub— 
jects who have moved their domicile from 
Germany to SwitZCrland for the 5 years 
following the end of their full tax liability”. 
The Convention thus limits the application 
of this German legislation in time“, states 
thaf Germany will grant a tax credit for the 
corresponding Swiss taxes and exempts from 
this application German subjects who have 
taken up residence in Switzerland to Work 
there in a genuine position of employment.25 

5.3 The "Convention permits Germany to 
tax the capital gains realized on important 
holdings in Germafi companies in the hands 
of a resident of Switzerland“. Howeircr, it 

introduces a Limitation to full application of 
the German legislation“ by ~excluding such 
application ifthe realization occurs more than 
5 years after the cessation of full tax liability 
in Germany or if such realization is subject 
to tax in Switzerland”. On the other hand, if 
Germany has imposed tax on departure from 
Germany of a person affected by the new 
law on external taxation (fictitious realiza— 
tiOn) Switzefland consents not to tax the 
Whole of ’the capital gain on a later true 
realization. It will confine itself—insofar as 
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taxation is possible under Swiss law—to 
taxing-any capital gain in excess of the value 
taken as fictitious realization value when it 
was taxed in Germany”. 

5.4 The different categories of individuals 
affected by the Convention can thus be 
summarized as follows: 
— individuals who are only subject to full 

tax liability in one of the; two States: this 
is the general case, Where residents of 
Germany are concerned the income from 
Swiss sources attributed to Switzerland for 
tax purposes‘remains taxable in Germany, 
subject to a tax credit, with the exceptioh 

- of certain exempted income from Swiss 
sources. Where residents of Switzerland 
are concerned the income from German 
sources for which the right to tax has been 
attributed to Germany is exempt from 
taxation in Switierlandsfi 

— individuals remaining subject to full tax 
liability in the two States (Art. 4 (3)). 

22. Since» residents of Switzerland taxed on a 
lump-sum basis Who are unable to establish that 
the _whole of their income from German sources 
is taxed according to the ordinary rules are not; 
deemed to be “residents” within the meaning of 
the Convention and cannot take advantage of it, 
it is conceivable that, insofar as they have 
available accommodation in Germany or are 
deemed to sojourn habitually there (even for less 
than 6 months a year), they may become subject 
to unlimited tax liability in Germany. 
23. Art. 4 (4); in fact the period extends to the 
rest of'the calendar year during which this liabili- 
ty ceased and the 5 following years (cf. para. 3.2 
above). 
24. 5 years instead of IO years. 
25. On condition that they do not have a signifi— 
cant interest in the business of their employer. 
26. See para. 3.3 above. 
27.§ I7 EStG. 
28. Art. 13 (4), 
29. Art. 13 (5). 
30. Subject to tax credit on the residual With- 
holding tax on German dividends. 
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These persons will only have the benefit of 
crediting Swiss and foreign taxes against 
the German taxes, With the exemption of 
certain income from Swiss sources; 

-, individuals subject to full tax liability in 
Switzerland only but having left Germany 
less than 5 years previously and who rea- 
lize Wholly or in part an important holding 
in a German corporation. In these circum— 
stances they remain subject to taxation of 
the capital gain in Germany unless such 
gain is taxed in Switzerland (Art. 13 (4)); 

— persons other than Swiss nationals who, 
although subject to full tax liability 'in 

Switzerland and in Switze‘fland alone, 
were subject to full tax liability in Ger— 
many. for a total of 5 years before coming 
to Switzerland. If they have kept impor- 
tant interests in Germany (within the 
meaning of the law on external taxation) 
and to the extent that the level of taxation 
in Switzerland applicable to them is 

considered to be a “moderate” level 
Within the meaning of the same law, they 
will be subject for 5 years from the end of 
the year in which their subjection to full 
tax liability in Germany ceas‘es to an exten— 
sion of partial taxation in Germany (Art. 4 
(4)); 

— individuals resident in Switzerland but the 
Whole of whose income from German 
sources is not taxed in accordance with the 
ordinary tax rules prevalent; in Switzer— 
land, These persons, notably foreigners 
taxed on a lump-sum basis, will not be 
able to take advantage of the benefits 
of the Convention and will thus not be 
entitled to the reliefs provided by the 
latter. They may remain subject to the 
extended limited tax liability (Art. 4 (4) 
of the Convention), even beyond the 
5 years provided in the Convention and 
will have to pay German tax on the sale' of 
important holdings in German companies 
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Without .time limit. These individuéls, as 

indeed all the other beneficiaries of a lump— 
sum taxation, even those subject to an 
extension“ of partial tax liability, will Be 
deemed “non—resident” for determining 
Whether a SWiSs Company is controlled by 
non-sresidents or not for purposes of Art. 
23 of the Convention“. 

6. CORPORATIONS AFFECTED AND 
IMPACT OF THE NEW CONVENTION 
=0N THEM 

What has been said with regard to the 
precedence given to the internal rules of each 
State concerning the determination of the 
conditions of liability to assessment applies 
equally to corporations. Until now, the 
statutory registered office alone was decisive 
for determining the allocation of fiscal 
jurisdiction to one or other of the States. 

This principle has now been abandoned. It 
is first of all the rules of domestic law which 
decide whether the conditions for subjection 
to full tax liability exist and these conditions 
are only partially restricted by the Conven- 
tidn. Thus, if a company is considered sub- 
ject to full liability in both States the right to 

- tax such company will be attributed solely 
to the State Where it has itsefi‘ective centre of 
management. However, even if this effective 

3 I . It should be remembered that apart from the 
question of qualifying an individual’ as a “resi- 
dent” there is still the question of the attribution 
of San element of income (or capital) to that 
individual. Only a resident to whom such income 
is attributable. can claim the benefits of the 
Convention attaching to such income. This 
means that each State retains the right to deter- 
mine first according to its own domestic rules to 
whom the income is attributable. Thus Germany 
reserves its right to apply the so-called “economic 
point of View” method (“Wirtschaftliche Be— 
trachtu'ugsweise”) (§ I StAa) and in particular 
'§§ 6 and II StAa. 
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centre is situated in Switzerland but other- 
wise by the terms of domestic Germ;1n law 
it can be asserted that the conditions for full 
tax liability in Germany are simultaneously 
fulfilled, Germany wfllkeep its right to tax, 
subject, however, to the credit of Swiss 
taxes and the exemption of certain incOme 
from Swiss sources”. However, a safeguard 
clause has been introduced?"3 which permits 
Switzerland in all 'cas'es -to subject cdmpanies 
with statutory registered office in Switzer— 
land to withholding tax and to' tax the 
remuneration of directors of such com- 
panics. 

6.1 It is Well to remember here that the 
domestic German rules havé always main- 
tained that the conditions for full tax liability 
were fulfilled when a company had either 
its registered 'ofice or its‘ centre of manage- 
ment in Germany. This rule is stated in Art. 
I 5 StAa which refers to the “centre of‘top 
management”.34 

6.2 The draft law on external taxation pro— 
poses to tax in the hands of certain share- 
holders resident in Germany of base com— 
panies incorporated in Switzerland even the 
non-distributed income ofsuch companies to 
the» extent that such inCOme does not result 
from an active trade or business in Switzer— 
land“. The Convention apparently places no 
obstacle in the way of this proccrdure al- 
though questions may arise—for instance 
With regard to any income from'German 
sources—in View ofArt. IO (8) which forbids 
taxation of accumulated profits. 

6.3 Summing up, the following main cate— 
gories of companies incorporated in Switzer— 
land which are affected by thg Convention 
can be distinguished“: 
— campanies subject to full tax liability in 

Switzerland alone which fall under the 

420 

general fiscal law there, carry on an active 
trade or' business there and in addition 
satisfy the criteria established by the 
Decree concerning the abuse of double 
taxation treaties. This is the normal Case. 
These companies theoretically obtain full 
relief for any German taxes imposed on 
their income from German sources 
(exemption or tax credit for the residual 
part of the German tax Withheld on 
dividends); 

32. Art; 4 (9). 
33. Art. 4(10). 
34.5 I 5 (2) StAa—which must be repealed by 
the new law on external taxation—established 
'thé fiction that foreign companies which might 
be regarded economically as a division of 
business belonging organically to a German 
enterprise were deemed to have the centre of their 
management at the domicile of the individual 
who controlled them if this domicile was in 
Germany, or at the registered office or at the 
place of management of the company controlling 
thgm when such registered omce or such place of 
management was in Germany.

7 

3 5. See para. 3.4 above. 
36. It is of course possible to think of others, such 
as for instance (9.) those whose legal existence 
is not recognized—Which Will be rare in the case 
of Swiss corporations~e.g. because of the 
application by Germany of the theory of the 
“centre of Control and management”——and not 
that of incorporatiOn—to determine the-personal 
law applicable to the company and consequently 
to judge whether it has been .able to acquire or 
retain a legal personality (pseudo—incorporation); 
'(b) compahibs resident in Switzerland but deem- 
ed to have a secondary place of management in 
Germany, which would‘lead to a division of 
fiscal sovereignty on the basis of a. “permanent 
establishment”; or (c) companies Whose e‘xistence 
and subjection to tax are not in question but of 
which certain transactions—to Which they are 
parties—will not be attributed to them for tax 
purposes although they have accounted for them 
(or vice versa), due to the application by one of 
the States under its domestic rules of the so-called 
“economic point of View” method or -to the 
allegation by such State of an abuse. 
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— cOmpanics which despite having a statu: 
tory registered office in Switzerland are 
considered to have the centre of their 
effective management in Germany. In this 
case, Switzerland rehounces‘ her right to 
full tax liability, the criterion of stgt'utbry 
registered ofilce giving way to that ofthe 
centre of effective management, Switzcri 

, land, on the other hand, will,«retain her 
right to tax them-elements of income (and, 
capital) for which fiscal jurisdiction (in the 
sense of partial tax‘liability)vhas been 3110C? 
ated to her. There will thus be taxation of 
Swiss real; property and 'the- income xthere; 
from, of the capital and income ~=of any 
permanent establishmgants which such 
companies. may nevertheless. maihtain in 
Switzerland gate. 1111 addition, thesegcom- 
panics will remain Subject to withholding 
tax in Switzerland on their distributions; 

— ppmpanies which have the centre of their 
efl‘éctive managcment in Switzerland but 
simultaneously fulfil the conditions for 
full tax' liability ,in-Germany. In this case, 
there, is a clash of competing tights to. 

impose full taxation but Gcrmany grants, 
a credit of the Swiss taxes 21t ch; 
German taxes, examption _-from. taxation 
income from an active trade or business 
(and the corresponding capital) attributable 
to a Swiss permanent; establishment;- 

— companiesrsubject to full tax liability in 
vipzcrland alone_ but controlled, by 
German residents. In this case, besides full 
taxatia in Switzerland, the sharehold¢rs 
of such companies residing-m Germany 
may also be taxcd in respect ofjthc; non- 
distributed income of such companicts, 
Le. when it is not derivcd from an active. 
trade or busingss in Switzerland; .

A 

- finally, companiés which do not, qualify to 
take advantage of the Convéntion to ob- 
tain relief from taxes withheld in Ger- 
many (dividends, interest, royalties) or 
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from the taxation, of certain capital gains in- 
Gcrmany due; to the fact that they do not: 
satisfy the criteria of Art. 23, that is to 
say—broadly speaking—the criteria esta— 
blished, by thg Decrée concerning thc; 

abuse of double taxation trgatics. 

7. PARTNERSHIPS 

Art, 3 (IXd) which defines What is to be 
understood, by.“p¢rsons” omits to mention 
—,—as is done'in the ‘del OECD Coinveném 
don—the “othe: group‘s‘ofpcrsons", Partner- 
ships am this no longs: ,“rcsidcht persons” 
which: as such could take advantage of the 
Convention. The latter canfines itself to. 

applying by analogy the Article concerning 
the income {13.0111 ‘Pfirmanent establishments 
and that d¢giving from participations in 
partnerships. In addition, it states that the 
fiscal. jurisdiction with. :figard to the income 
from such patticipations also covers gem.— 
pcmation for work carried out by a partner 
and the remuneration of. his loans or intang— 
ible assets made available by him~to the 
partnership when such; incomejs considered 
by the domesticlaw of the‘country where'thé 
establishment of Such partnership is situated 
as forming part of the income of thg partner 
derived from such establishmgnt. Thus, an 
old conflict of qualification has been eliminat— 
ed, Switzerland having Yieldcd to Germany 
on this point, . 

As regards relief-from Withholding taxes on 
dividcnds, interest and royalties; partner- 
ships may nevertheless take advantage of the 
Cénvcntion on condition that the 92.56; of 
income from sources in (me of the two 
States they have :their centre-9f management 
in the other ‘Statc and at "least three quarters 
of thcir profits accrue; to partners resident in 
that other State. 
On. the othgr hand, the Convention is silent 
on the subject of taxes on capital. In the case 
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of loans of a partner or his assets on current 
account there remains the possibility of a 
conflict of qualification. 

8. SLEEPING PARTNERSHIPS AND PROFIT 
SHARING LOANS 

With regard to sleeping partnerships within 
the meaning of German law (which closely 
approéch our notion of profit sharing loans 
(préts partiaires)) the Convention provides 
that their income will be considered as in— 
come deriving from capital and will be plac— 
ed on the same footing as it dividend. Conse— 
quently, the right to tax belongs to .the State 
of the beneficiary’s residence, subject how- 
ever to the imposition of Withholding tax of 
maximum 30%. As regards the tax on 
capital, on the other hand; the. fiscal jurisdic- 
tion is attributed _to the State Where the 
debtor is resident, and if the latter docs no'f 
impose a tax, to the other State. 
The solfitidn is the same for profit sharing 
loans and their income. 
Here again, then, an old dispute to which no 
solution could be found under the 01d 

_ Cenvention has been eliminated. 

9. PARTICIPATIONS IN COMPANIES WITH 
LIMITED LIABILITY (GMBH) 

Participations in companies with limited 
liability are now placed on the same basis as 
shares 'both for capital and for income. Thié 
income is therefore treated as a dividend 
which gives rise to a concurrent and limited 
taxation at source in the country where the 
company is incorporated. However, Switzer- 
land is temporarily renouncing, for a period 
of 5 years from the entry into force of the 
new Cc‘mv’e‘ntiOn, a capital taxatic‘m [of the 
shares held by residents of Switzerland in 
German limited liability companies. 
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IO. CAPITAL GAINS 

With regard to capital gains the solution 
provided by the old Cenvention has been 
retained in principle, Le. the right to tax the 
capital gains on movable assets is attributed 
only to the State of which the beneficiary is 
resident. A first exception concerns the 
capital gains on assets used in foreign 
permanent establishments or in foreign 
fixed places of business as well as gains 
deriving from the liquidation of such estab- 
lishments or places of business. These are 
attributed to the State where the establish- 
ment or fixed place of business is situated. A 
second exception concerns the capital gains 
derived by individuals from the partial or 
total realization of an important holding. in a 
German corporation occurring less than 5 
years from the end of subjection to full tax 
liability in Germany. Here, Germany retains 
the right to tax if the capital gain in question 
is not taxed in Switzerland“. 
For capital gains on real property the State 
Where such real property is situated‘will have 
jurisdiction, but the fact should not be over— 
looked that the seller resident in Germany of

‘ 

Swiss real property will nevertheless have to 
pay German tax, subject to credit of the 
Swiss tax, due to abandonment by Germany 
of the exemption method. 

II. DIVIDENDS, INTEREST AND ROYALTIES 

These types of income are taxable in the 
State Where the beneficiary is resident. The 
Convention confers, however, in the case of 
dividends only, a right of taxation at source 
which is generally at the rate of 15%. It 

remains at 25%33‘When the holder of the 

37. See para. 3.3 above. 
38; Reprjcsenting nevertheless a relief from the 
complementary tax of 0.75%. 
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shares on which the dividend is paid is a 
Swiss Corporation having a direct, or' in; 

direct interest of 20% or moms-9‘ in the 
capital‘ of the Company paying ‘the dividend. 
This rule, which is Similar to that existing 
up to new, is related ‘tovthcto—t‘ier system 
of corpOrate tax rates in Germany. r-IV-‘=he' 

Withholding tax rate remains at a maximum 
’ 

of 30% for ‘inéome deriving {130m sleeping 
partnerships within the meaning ofiGeriman 
law 0: from ‘prQfit sharing bonds or loans; 

‘ Switzérland will, grant a relief for the 
‘ 

résidual German-tax. 

122; O‘IZHE‘R INCOME AND CAPITAL 
j 

ELEMENTS 

~ As; far as other income and capital elements 

modéli Convention have been takgn over. 

I 

13. GENERAL LiMITATIO’N OF :HE BENE— 
: 

FIT -OF‘ THE CONVENTION INS-15mm) BY 
‘ 

THE DEGREE CONCERNING THE ABUSE 
: 

Q’F' DOUBLE TAXATION .T‘RZEATI-ES 
~~ 

~~~ 

i 
As was the Icase‘fm the F'ramio4S'wiss Can— 

. Vention the" prinéipl‘es enacted in- the Decree 
. 

of the Federal Council dated 14th December 
; i962 and interprcted by the “Faderal' Tax 
Department have been ineérporated in the 
‘te‘Xt of the new “Convention4'0. In addition 

. 

SWiSs ,comganies controlled by nén-rcsifients 
‘ whighin pgmciple would thcgconditions 
set out by the Decree ‘nev'crthelesls 'bc 

are concerned the terms (3f the 
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ex‘cluded> from the reliefs provided for 
German interest and royalties if such,intercst 
and royalties are not subject to taxation ‘in 
accordance with thc‘ generally applied tax 
rules in the Canton of‘mcorporgtion. On 
One point- “the new ConVe-nti'on- ‘ggfis furthgr 
than the FrancoéSWiSS treaty: Vin a‘caéezsimilar 
_td the 'abc’J'Ve it also reserves tGermany the 
right to tax the profits. ‘re;a‘lized‘ by a‘ Swiss 
company m the Whale (Sr-part bf’imp‘ortaht' 
holdings in the'vgapijta‘l- of. German corpora— 
tions. 

I4; ADMINISTRATIVE ASSISTANCE 

Ojivzthisapoiht Switzerland has remained‘firm. 
Is‘ has-not deviated fmm the position it took 
in the OECD Committee and has not, 

(:Qr'1ceébedE fmdre cx'tensiVe :ad‘vantages than 
the case of Francc; [the Uhitca Kingdom or 
SiWedcn.‘ It has thus gone less fair in this 
re'spect‘phan vis—iwis the United States. The: 
reSpéct for Blisiness seCrecy, and in particular 
bank macaw-is guarantéed; 

39; And‘ no 'Ibnger 25% .as‘ previously. This 
provision (1033 not apply when .the holder of 'the 
shares is an individual. . 

40. Since this law is fat from being akltpgisla‘tive 
mas'terpiece, uncertainties persist. As the Case 
of the Franco-Swiss relations, it also remains 'to 
determine whether certain points of Vim/which 
have evolved em Swiss practiCe will remain 
applicable in View of the inc’orpor’ation as a legal 
tekt of what; up tQInOW wgréconly administrative 
‘dirjectives:(e.g‘.firwi‘tli regard to mifiixnum~.distribu— 
ti'ons, the judging of each year in; isolation, etc.). 
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MITCHELL B. CARROLL*: 

ADVANTAGES FOR AMERICANS IN THE NEW TAX CONVENTION WITH JAPAN 
Advantages for American investors are 
embodied in the new income tax convention 
of March 8, 1971 between the United States 
and Japan which supersedes the conv¢ntion 
of April 16, 19 54, modifiéd and supplement- 
ed by the Protocols signed at Tokyo on May 
7, 1960 and August I4, 1962'.1 - 

NOTEWORTHY FEATURES 

In the letter of transmittal to the President, 
dated April 26, i971“ theActing Secretary of 
State explains that the new convention 
reflects changes in the internal laws of the, 
United States and Japan and takes into 
account recent developments in treaty 
policy of the two countries. The negotiators 
were guided by the model draft convention 
published in 1963 by the OECD (Organiza- 
tion for Economic Corporation and Develop- 
ment) which the United States joined on 
September 30, I96I and Japan joined on 
April 28, 1964. 

WITHHOLDING RATES MAI-NTAJI'NEDJ 

The new convcntionwith Japan provides in 
general the same maximum rates at source 
on investment income as in the 1954 con— 
vention, i.e. IO percent on “direct invest— 
ment dividends” and I 5'percent otherwise; 
IO percent on interest»; and IQ percent on 
royalties (including motion picture royal— 
ties). 

The Department stresses, as a substantive 
improvement, the removal of the “force of 
attraction rule”. This means that the reduc- 
tions by the treaty of rates generally applic- 
able in Japan would apply as long as the item 
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offincome is received direct by the non- 
rcgident taxpayer and is not effectively con- 
nected with a permanent establishment 
which the taxpayer hasin the taxing country. 
Under the convention now in force, if the 
nonresident enterprise had a permanent 
establishmént in the taxing country the 
benefit of the rate reduction would be lost 
because the income would be arbitrarily 
deemed to be a part of the industrial or 
commercial profit of the permanent esta- 
blishment. This reflects a concept that 

* Of Coqqsel,_ Coudjf Brothers, Attorneys, 
New York "and Tokyo. 
I. 6 UST I49; 15 UST 1538; 16 UST 697; 
Treaties and other International Acts Series 
3 176, 5637 and 5798. 
The new convention has been submitted to the 
Senate Committee on Foreign Relations which 
is expected to hold a hearing concerning it. After 
the Senate 'gives its advice and consent to rati- 
fication, both governments are to ratify it and 
exchange the instruments of ratification at 
Washington. It is to enter into force on the 
thirtieth day after such exchange. Its provisions 
will have effect for Japan-for income derived 
during any taxable year beginning on or after 
January I of the succeeding year. As regards the 
United States, it comes into effect for taxes 
withheld‘ at source on dividends, interest, 
royalties, and similar payments of any obligation 
to pay such taxes arising on or after January I of 
the next year and in respect to other taxes on 
income to taxable years on or after January I of 
such year (Article 28). The new convention is 
to .remain in force until terminated by a con- 
tracting State. The termination may take effect 
at any time after five years from the date on 
which this 1971 convention comes into force by 
giving notice at least six months before the end 
of any calendar year through diplomatic 
channels (convention, Article 29). 
2. 92nd Cong. Ist 8655. Senate Exec. E, p. 3. 
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previously existed in the U.S. law. 
Countries that desired to borrow American 
capital, like the UK. and Germany agreed to 
exemption of interest at source but Japan, 
like a developing rather than a developed 
country, wants to COHCCC some tax at source 
and applies a withholding rate of 10%. U.S. 
creditors might insist that the Japanese 
borrower assume the tax. However, as this 
10% rate has been in effect under the existing 
treaty, presumably objections were not rais— 
ed that were strong enough to cause Japan 
to agree, to outright exemption at source, as 
the United Kingdom and Germany have 
done. 
Likewise Japan did not follow the lead of 
these two countries that wanted to facilitate 
the obtaining by their industries of up-to- 
date American technology through exempt- 
ing from tax at source royalties for thcuse 
of patents and knowhow. Instead, Japan 
prevailed upon the U.S. to agree to a With— 
holding rate of 10 percent on gross income, 
which is equivalent to a much higher rate on 
net income. 

U.S. CREDIT FOR JAPANESE TAXES 

In order to protect a U.S. taxpayer deriving 
income from Japanese sources against double 
taxation, the United States allows to a 
citizen, resident or domestic corporation 9, 

credit against its tax for the appropriate 
amount of Iapanese tax. In the case of U.S. 
corporation owning at least I0 percent of the 
voting power in a Japanese corporation from 
which it receives dividends; the United 
States grants a credit for the appropriate 
amount of Japanese tax paid by the Japanese 
corporation distributing such dividends with 
respect to the profits out of which such 
dividends are paid (Art. 5). This credit in the 
treaty article only reaches the tax paidby a 
first tier corporation but apparently the ex- 
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tension of the credit by this U.S. law-to 
cover a second tier and third tier corporation 
is governed by Article 4 (2) which prohibits 
_construing the treaty to restrict in any 
manner any exclusion, exemption, deduce- 
tion, credit or other allowance now or 
hereafter accorded. The provision allowing 
“a credit to a Japanese corporation envisages a 
credit only for the tax paid by a first. tier 
corporation (Article 5 (I) (13)). 

The credit also applies to any tax on profits 
imposed by any political subdivision or by 
any local authority of the othc: contracting 
State, e.g. Japan (Article 5 (2)). A correspond— 
ing provision applies to the credit allowed by 
Japan. - . 

DEFINITIONS OF SOURCE OF INCOME 

The convention expressly defines the source 
for the purpose of determining the origin of 
income in applying the,credit for-taxes on 
income from sources 'in the other interested 
state under the foregoing article. The source 
of the various categories of income covered 
by the bonvention‘ is meticulously defined. 
Thus the source of dividends is the corpora- 
tion that pays them (Article 6 (1)); 
The souICe of interest is ordinarily the place 
Where thevdebtor'resides or‘its location if the 
debtor is a political entity, if the interest is 
borne by a permanent establishment in the 
state of the debtor,- the éource is that perma- 
nent establishment (Article 6(2)). 
Royalties for the use of or right to use 
property, and gains contingent. on' .the 

productivity, use, or disposition of property 
wfllbe treated as income from sources 
‘a contracting State if such income‘is paid for 
such use-within that State (Article .6 (3)). 
The situation of real property, mines or 
other natural resources fixes the source of 
income or royalties therefrom (Article 6(4)). 
Likewise the situation of tangible personal 
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property situated in a contracting State 
determines. ité, source. Hovfirever, according 
to a special rule, incomezfrom the rental of 
ships or aircraft derived by a person not; 

. 
engaged in‘the operation of ships or aircraft 
in international traffic; be treated as 
inéome from- sourccs a‘ contracting 
State‘ only'if the lessee is- a resident thereof 
(Article 6(5)). , 4

' 

The place of performance: of personal 
services-rendered as, an employee or in an 
independent capacity detqrmines the source 
of the remuneration. By‘ way of exception 
remuneration, including pensions, for ser— 
vices rendered as a member of thc regular 
complement aboard ships or aircraft operat¢ 
ed by a resident of a contracting State, in 
international traflic is determined by. the 
residence of the employer (Article 6(6)). 
The place where personal. property is sold is 
the source Where income arises from its 

purchase and sale (Article 6(7)); 
Regardless of the foregoing principles, in- 
come- effectively connected with a perma- 
nent establishment is {created as derived from 
-sourc¥:es in the state Where it is located. This 
includes industrial Or..commercia1 profits 
attributable to the establishment and effecti- 
vely-connected rentals and royalties from 
real property and natural resources, .divi— 
dends and interest, and royalties for the use 
of patents and like property, and capital 
gains. The test of being “effectively connect— 
ed” is whether the property or rights are 
used in carrying on industrial or commercial 
activity through such permanent establish— 
ment, and whether such activities were a 
rhaferial factor in realizing the income. A 
crucial teét is Whether the property, rights or 
income were accounted for through the 
establishment. The so'urce of any other item 
of income will be determined by a Contract— 
ifig Staté in accordance with its own law 
(Article L.

' 
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The next Article, No. 7, forbids discrimina- 
tory taxation in the case‘of a citizen of one 
Contracting State who is a resident of the 
_other, by banning more burdensome taxes 
than those imposed on resident citizens oft-he- 
latter State. This principle is applied to a 
local permanent establishment belonging to 
a resident of the'other Contracting State. 
However, this does not require one Contract- 
ing State to accord to individual residents of 
the other State any personal allowances, 
reliefs, and deductions for taxation purposes 
on account of civil status or family responsi— 
bilities‘which it grants to its own individual 
residents (Article 7(1) and (2.)). 
The prohibition against discrimination ap- 
plies also to a local corporation which is 

owned in whole or in part or controlled by 
one or more residents of the other state. The 
ban extends to requirements that are more 
burdensome than those imposed on a 
corporation of the taxing state (Article 7(3)). 

INDUSTRIAL OR COMMERCIAL, PROFITS 

The fundamental provision in the treaty is 
Article 8 which exempts in one contracting 
State a resident of the other unless such 
resident is engaged in industrial or commer— 
cial activity in the former state; through a 
permanent establishment situated therein. 
In such event, such, resident is taxable on 
the industrial or commercial profits attribut- 
able to the permanent establistnt. 
The measure applied is the profits attribut- 
able if the permanent establishment were an 
independent entity engaged in the same or 
similar activities under the same or similar 
conditions and dealing independently with 
the resident to which it belongs. From such 
profits‘ there will be allowed as deductions 
ekpenses reasonably connected therewith, 
including Executive and general administra- 
tive expenses; Whether or not incurred in the 
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Contracting State in Which the perrriatfent 
establishment is to be treated as an indepen- 
dent entity (Article 8(2) and -

' 

Then folIows a provision that recognizes a‘ 

long—established principle that profit Cainhot 
be ascribéd to the Tméfe act of purchasing 
goods a country by a nbnresideht’s 
pérmanent establishment, especially} for the 

V 

account of thé nonrésident (Article 8(4)); 
‘ 

The terhi- “tax on indfistri‘al and cbmmérbialg 
profits” was the name of ‘the tax paid by a‘ 
French company which was the basic levy 

‘ covered in the first treaty concluded by the ' 

United States with France, signed April 27, 
1932-. In the néwvtié‘eat-y With Iapa'n_ the ter‘r'n‘ 
contains the disjunctive “or” {either thah the 
conjunttiVe “and” IbUtrthis ‘has no significa 
ance. The term is defined in the new treat? 
with Japan as' including ihcome derived from 
manufacturing, mercantile, insurance, fangi'ir 

cultural, fishing, or mining activitiés‘, from 
the operation of shibs or aircraft, from-the 
furnishing of personal services, and- from 
the rental of tangible personal property 
(othel; than ,ship's‘or aircraft). Such term also 
includes income derived from‘reél property 
and minéral resources,~dividends, interest and 
royalties for th¢ use of ‘patents, 'éopyrights 
and the like, and capital. gains if ahy édch 
item is effectively conneéted with the pérma— 
nent establishme'nt, 

' ’ ' ' '

- 

HoWevér, the term' does nbt' in'clude‘(a) in: 
céme received by anvvihdivi'dual' as c'omp‘er'lséa 
tion forliis personal services és'an eniplpye'e 
or ‘in an independent éapacify, or~(b) incomé- 
derived by a corporation 50m furnishing 
personal services of an fiidividual Who (1663 
not quédify for ekémption unde'r'the rélevant 
provisions in A‘iticle 18(2) and- (3‘)).'

‘ 

The basic term “permanent =estab1is'hnient” 
méans‘ 217 fixed place of business through 
which .a reéident of a Contracting State 
engages in induStrial or comméféial aéti’vitir'. 
This expression .includéé inter ,aliala branch, 
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an' office, a factory, Workshop, waréhouse‘; 
miné,‘ quér‘ry', or‘ other‘plaéé‘ of éxt'r‘action 6f- 
naturaI Tfesources; 'and a- building 'site Or con; 
struction or installation project which exists' 
for more than 24 months; ' 

- 
‘ ' " 

On the contrary, the term does hot include a 
'fiXCd place of busin‘essfusgd‘By-‘a residént if 
one "State 011137 for one' or. 'moie ancillary 
aétfvities in the'othér Which are not consider— 
edzto bé‘pro'duttivé bfvincomé sfich-‘as:-'

‘ 

(a)"The usé bf facilities for’ the purpose bf 
' 

,stofage,'idisplav of delivery ‘of? goods or 
merchandise belonging-to thetcsid'erit; 

' ‘ 

The maintenance of a stock of goods for 
such purposes; ‘or for: the purpose of 
processing by another person; 

_ 
(c) ThepuI-Chase bfgoédsadr’méréhandise bf 

"the‘ collection“ of ififormafion :for' the 
a 

" rééidént ofthe first .State. ‘ 

- -

' 

(d) Adireftising; supplying ‘infofmatioh, co'n— 
ducting' of scientific research 'orTSimflar 

' 

. 
activitie’s" of’a~ preparatory ro’r" afixiliary 

‘ 

‘charatt‘er'lfdr sfichres'id'ent;
' 

I 

A permanent cstabliéhn‘xent' will be‘ «de'emed 
to exist if the residént of one state has in the 
other a person who habitually exercises an 
authority to conclude Contracts inthe name of 
such resident, unless the authorifyis liiriit'éd 
tothe purchas'C ‘of'gc'amis rdr merchandise-for 
kuch resident; It not'be‘deemeditdéydst if 
such' resident engagesvin 7i1idustrial~or com-Q 
niercial activity through} brokér,"géhefal 
commission agent,” of any-other agent-of an 
independént sta'tus; who is ='acting in thé 
ordinary coufse of his business“(A1;ticle' 9 
(5». I 7 ~ 
The ineWExtfeaty with Japétreservé‘s Ia’n 
excgptio'n. Which:~wa‘é 'inser’teds-in bugrigg'fz 

treéty'wifih éFrhriee' 130 keep?'a ‘l‘ocal 'SuUsidia'ti‘I 

compahy fiom b'eifig treated aswa; branch, 
Which Has Been ~up:—Jated"by'dti1iiing new 
térrrfihdlogy em‘Bodiéd 'inathe US. Code: 
In 'substarice a cbrporatibn'xivifl hot 
be r‘egatded as having ':a aperma'nentT éstabliéh— 
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ment in Japan merely because it engages 
there in industrial or cbmmercial activity 
through a related person (Article 9(6)). 

SHIPPING AND AIR NAVIGATION 

The long-existing principle in the Code of 
reciprocal eXemption of income from 
shipping and air navigation is embodied in 
Article 10. It is extended to gains from the 
sale, exchange, or other disposition of ships 
or aircraft operated in international traffic 
(Article 10). 

RECAPTURE 0F DIVBRTBD PROFITS‘ 

The prinéiple of reallocation of profits that- 
nfight' have been diverted from a subsidiary 
in one country to a parent corporation in the 
other (now found in sec. 482 IRC) that was 
form¢rly in sec. 45 of the 1928 Act and was 
embodied in our first treaty with France of 
1932, in reciprocal form, is found in Article 
I I ofthe new treaty with Iapan. 

DIVIDENDS 

Dividends flowing from one country to the 
other are taxable in both but the treaty im- 
poses- limits on the tax Withheld at source of ' 

(a) 15 percent of the gross amount actually 
distributed, or 10 percent of such 
amount, in the case of a parent corporation 
i.e. owning IO percent of the voting shares 
of the paying corporation during the paying 
corporation’s ggxable year which precedes 
the date of -p;a“y'ment of the dividend and 
during' the Whole of its prior taxable year 
(if any). The proviso is added that the paying 
corporation must not deriire more than 2.5 
percent of its gross income for the prior 
taxable year from interest or dividends 
(other than interest derived from the conduct 
of a banking, insurance, or financing business 
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and dividends and interest received from 
subsidiary corporations, 50 percent or more 
of the voting stock of which is owned by 
the paying corporation at the time such 
dividends or interest is received). 
This reduced rate shall not apply if the 
recipiént of the dividends, a resident of one 
Contracting State, has a permanent establish— 
ment in the other with which the shares 
yielding the dividends are effectively con- 
nected (Article 12). 

INTEREST 

Likewise, interest is taxable by both Con— 
tracting Parties and generally speaking the_ 
rate" of tax which the debtdr must withhold 
is limited to IO percent. On the other hand, 
interest is exempt if derived from sources 
within Japan by a U.S. Federal Reserve 
Bank, the Export-Import Bank, or by a U.S. 
resident with respect to debt obligations 
guaranteed, or insured, or indirectly financed 
by any such banks; Similarly, interest is 

exempt from U.S. tax if derived from 
sources Within the United States by the 
Bank of Japan or by the Export Import 
Bank of Iapanfor by any resident of Japan 
with respect to debt obligations insured by 
the Government of Japan. 
The recipient of the interest loses the exemp— 
tion or reduced: rate ‘if the indebtedness 
giving rise to the interest is effectively 
connected with his permanent establishment 
in the country of the debtor (Article I 3(1) to 
(5))- 
Where interest paid to any related person 
exceeds What would have been paid to an 
unrelated person, this article applies to as 
much of the interest as would have been paid 
to an unrelated person. The excess is taxable 
by each State according to its own law 
(Article 13(6)). 
For the purpose of this Convention, the term ‘ 
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interest means income from bonds, deben- 
tures, government securities, notes, or other 
evidences of indebtedness, Whether or not 
secured, and Whether or not carrying a right 
to participate in profit, and any other debt 
claims (Article 1-3). 

ROYALTIBS 
' 

Royalties are taxable in both contracting 
States, but a limit of 10 percent is imposed 0n 
the rate of tax to be Withheld in the country 
of the licensee. The term royalties “includes 
payments made for the use of or the right to 
use, copyrights of literary, artistic, scientific 
Works, or motitm picture films. or films or 
tapes used for radio or television broadcasta 
ing, patents, designs, or modéls, plans, 
secret processes or formulas, trademarks, or 
other like property or rights or know-how, 
or ships or aircraft (but only if the lessor is 
a person not engaged in the operation in 
international trafiic of ships or aircraft) and 
gains from the sale, exchange, or other 
disposition of any property of rights pre- 
viously mentiOned (other than ships or a'ir-e 

craft) to the extent that the amounts realized 
on such sale, exchange or other disposition for 
consideration are contingent on the pro- 
ductivity, use, or disposition of such proper- 
ty or rights. 
The foregoing reduction ‘in rate shall ‘not 

apply if the recipient of the royalty resident 
in one State has in the other State a permas- 
nent establishment With which the property 
or rights are effectively connected. 
If the royalty paid to a related person exceeds 
What would have been paid to an unrelated 
person, the latter amount limits the part of 
the royalty entitled to the reduced rate. The 
excess is taxable according to the law of the 
country involved (Article I4). 
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RENTALS AND MINING ROYALTIES 

Rentals from real property and royalties in 
respect of the operation of mines, quarries, 
and natural resources, and gains derived from 
any disposition of such property or of the 
right productive of such royalties, may be 
taxed by the Contracting State Where such 
.property is situated. Intere'st on indebtedness 
secured on such property should not be 
regarded as income from real property 
(Article 15). ‘ 

CAPiTAL GAINS 

Gains from the sale or any, other disposition 
of capital assets derived, by a resident of one 
contracting State is exempt from tax by the 
other unless 
(I) The gain is derived from the disposition 

of real propérty of any kind. 
(2) The amount realized on the sale is con— 

tingent on the productivity, use, or 
disposition of the property or rights. 

(3) The recipient of the gain has a permanent 
establishment with which the property 
giving rise to the gain is’ effectively 

connected. ' 

(4) The recipient of the gain, being an 
individual who is a resident of a contract— 
ing State; maintains a fixeci base in the 
other State {01' more than 18 3 days in the 
taxable year and the property giving 
rise to such gain is effectively connected 
withgsaid fixed base, or he is present in 
the other contracting State for a period 
or periods aggregating more than 183 
days during the» taxable year (Article 16).. 

RBMUNBRATION FOR INDEPENDENT IN- 
DIVIDUALS AND EMPLOYEES 

In order to encourage individuals who reside 
in > one Contracting State 'to travel on 
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business to the other, those Who perform 
personal services in an independent capacity 
or go as employees are exempt ifthey remain 
in the latter country not more than I83 days 
in the taxable year. 
The independent person incurs liability to 
tax or remuneration if he is in the country 
more than 183 days in the taXablc year on 
income attributable to a fixed ba‘se. 
However, a theater, motion-picture, or 
television artist or musician or athlete is 

exempt on income earned in the other State 
only if he stays no more than 90 days and the 
income received does not exceed in the 
aggregate U.S. $3,000 (or the equivalent in 
Japanese yen) (Article 17). 
In the case of an employee it is necessary for 
him to Show that he is an employee of a 
resident of the country from which he 
comes, and the remuneration must not be 
borne by the permanent establishment in the 
State Where the service is rendered (Article 
178). ’ 

EXEMPTION FOR TRAINEES, ETCETERA 

Under reciprocal provisions, an individual 
who is a resident of Japan, for example, and 
comes to the United States to be temporarily 
present for the primary purpose of securing 
training to‘quah'fy him to practice a prdfes— 
sion or professional specialty under a grant 
or receives income for personal services 
performed in the United States not in excess 
of $2,000 shall be exempt for not more than 
5 taxable years (Article 20); 
If he comes as an employee of or under con— 
tract With a Japanese firm to acquire techni- 

. 
cal, professional or business experience from 
another person, the exempt period is 12. 

consecutive months and the amount of 
remuneration may not exceed $ 5,000 or the 
equivalent in Japanese yen.

' 

On the other hand if, for example, the 
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resident of Japan is temporarily present in the 
United States for a’period not exceeding one 
year, as a participant in a program sponsored 
by the United States, for the primary pur— 
pose of training, research or study, he'Wifl be 
exempt from tax in the United States With 
respect to remuneration for personal services 
in respect of training, research, or study per— 
formed in the United States in an aggregate 
amount not in excess of$10,ooo (Article 20). 
Tlfese difiercnt categories of exemptions 
have been iritfoduced from time to time in 
previous treaties and could be harmonized in‘ 
the rhost favorable terms. 

REIMBURSED TRAVEL EXbENSES. ELEC- 
TION OF BENEFITS. PRIVATBvPENSIONS 

Travel expenses that are reimbursed are 
subject to the foregoing provisions on 
earned income, lbut are no't taken into ac- 
count in computing the maximum amount 
of exemptibns. 
If an individual could qualify under more 
than one of the foregoing provisioné 'he can 
select the one most favdrable, but Cannbt 
claim the benefits of more than one.‘ The 
maximum period of enjdyment is five 
taxable years from the date of arrival 
(Article 22). 

' ' 

Private pensions and annuities paid to an 
indiVidLial who is a résident‘of aContracting 
Staté are taxable only in that State (Article 
23). This term includes soéial security pay-:- 
ments (Article 23); -' ' 

MUTUAL GOVERNMENTA’L' ASSISTANCE 

The competent aiuthorities 'of Japan and the 
United‘ States are authorized to, collaborate in 
helping a taxpayer of either nationality. They 
can assist each other in collecting taxes from 
him. 
If, for example, a U.S. citizen or corporation 
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considers that the action of the tax admini— 
stration of either country Will result in his 
not being taxed in accordance with the con— 
vention, he may present his case to a “com- 
petent authority” in the US. Treasury. If the 
US. official cqnsiders that. the claim; has 
merit, he is required to cndeavér to Come to 
an agreement with the competent authority 
of Japan, with a view to avoiding taxation 
contrary to the treaty provisions. ‘ 

The compctcnt authorities may consult in 
endeavoring, for example, to agreé: 
(a) to the same attribution of industrial- or 

comercial profits to the resident in the 
United States- and its permanent esta- 
blishment in Japan; 

(b) to the same allocation of income, deduc- 
tions, cr¢dits, or allowances between a 
U.S.. corporation and its Japanese sub- 
sidiary; _ 

(c) to the same detgrrriination of the source 
of particular items of income; .or 

(d) to the same meaning of any term used in 
the treaty. 

The competent authdrities may communi; 
ca’te directly with each other and meet for an 
oral exchange of opinions. If they reach an 
agreement, taxes will be imposed accord— 
ingly or a refund or credit of taxes Will be 
allowed (Article 25). 
In order to carry out the treaty, or prevent 
fiaud or tax evasion in relation to the taxes 
envisaged in the treaty, the competent autho- 
rities may exchange such information as is 

pertinent. They must treat such information 
is secret and not disclose it to anyone other 
than those (including a court or administra- 
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tive body) concerned with assessment, 
collection, enforcement, or prosecution in 
respect of taXes covered by the treaty. 
The foregoing cannot be construed to 
require a contracting State to: 
(a) Carry out, administrative measures at 

Variance with the l'aws of or administra— 
tive practice .of either State; 

(b) To supply particulars, not obtainable 
under the laws or in the normal course 

. of administration of either State; 
(c) To supply information which would 

disclose any trade, business, industrial, 
commercial, or profESsional secret or 
trade process, or information the dis- 
closure of which would be contrary to 
public policy. . 

The exchange of information will be either 
on a routine basis or on request With 
reference to particular cases.

' 

The competent authorities will keep each 
otherinformed regarding changes in their 
tax laws (Article 26). 
The Contracting States will even endeavor 
to collect for each other such taxes imposed 
by the. other State as will ensure that an 
exemption or reduced rate of tax granted 
by such other State will not be enjoyed by 
persons not entitled to such benefits. The 
authorities may consult together for this 
purpose. This provision cannot be construed 
so as to impose upon the United States, for 
example, the obligation to carry out admin- 
istrative measures at variance With regula— 
tions and practices of either contracting party 
or contrary to the United States sovereignty, 
security, or public policy (Article 27)). 
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MULTINATIONAL OPERATIONS -— GERMAN TAX PROBLEMS 
As an addendum to the article on “Multifa- 
tional Corpogations—Européan Tax Tribula— 
tions” in the July 1971 issue of the Bulletin, 
one may mention the disappointment ex- 
pressed by interested tax managers on the 
recent amountement of the German Govern- 
ment that it proposes to replace in 1974 the 
corporation split rates of 51% on undistribut— 
ed and 15% on distributed incbme, and the 
surcharge of 3%, by a flatlrate of 56% and to 

- repeal the tax Withheld "from dividends. The 
anti—inflation surtax of Io% collected up to 
June 30, 1971 is still supposed to be refunded 
by 1973, but postponements have been 
prognosticated because of the continued 
measures téken against inflation. ‘ 

Tax managers say that they are disturbed 
Over the increase in burden to 56% as com- 
pared with the-low effective rate ,applicable 
when a German corporation distributes all 
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its income' subject to the rate of I5% plus 
other liabilities (such as‘ the treatment of this 
I 5% tax as undistributed income taxable at 
51%). If the German company distributes all its 
income, thereffective corporation tax‘ rate has 
been estimated to be approximately 23. 5%* 
(Guide to‘ European Taxation, Vol. I, Supple- 
ment 23, dated March 1971, p. 6.02.) Tax 
advisers say that in this way the x'efi'ective rate 
of German taxes and surcharges can be fully 
covered by the credit against the U.S. tax 
limited to 48%. ' 

However,- the proposed 56% rate looms high 
over corporation tax rates borne by com— 
peting companies in othe; countries, such as 
50% in France and 40% in the United 
Kingdom. 

* Editor’s note: this rate may be higher if part 
or all of the corpor'ation’s incomeis retainedfi 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
UNITED KINGDOM 

Reform of Personal Direct Taxation* - 

INTRODUCTION 

I. In his Budget Statement, the Chancellor 
of the Exchequer announced that the Finance 
Bill would propose legislation to replace the 
existing income tax and surtax with a single 

1 graduated personal tax which would come 
into operation on 6 April 1973. 
2. This Paper outlines in Part .I the form of 
the proposed new personal tax system and 
how itwill operate. Part IP contains brief ex— 
planatory mites on the relevant provisions 
of the Finance Bill: these netes are only a 
general guide to the provisions concerned 
and have no binding force. For convenience, 

. the proposed new tax is referred to in this 
Paper as “unified tax”. 

‘ 

PART I. OUTLINE OF THE NEW SYSTEM 

THE NEW TAX STRUCTURE 

3. The present income tax and surtax are 
constructed in terms of investment income, 

‘ 

with a complicated pattern of allowances for 
earned income (the earned income relief for 
income tax and for su’rtax, and the special 
earnings allowance for surtax). The standard 
rate of 38.75 per cent in practice applies 
primarily to investment income and the 
effective marginal rate‘ on earned income 
(up to £4,005) is reduced to 30.14 per cent by 
the earned income relief of two-ninths. 
4. Unified tax is constructed in terms of 
earned income. A broad band of income will 
be charged at a [rate corresponding to the 
standard rate less earned income relief: the 
Finance Bill provisionally fixes this “basic 
rate” at 30 per cent for the tax year 1973-74. 
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There will be higher rates of tax, above-the 
basic rate, applicable to higher incomes. 
These rates and the bands of income to which 
each will apply will be fixed by the 1973 
Finance Act but the Chanccllor stated in his 
Budget-Speech that he envisaged a top rate 
of tax for earned incdmcs of 75 per cent; 
reached at a level of about £20,000 a year. 
5. The new tax‘xates will apply equally to 
earned and investment income. Earned 
income relief as such Will be abolished but a 
distinction between earned income and 
investment income will be retained by the 
institution of a surcharge on investment in— 
come exceeding a specified amount. The 
amount of this surcharge and the level of 
income above which it will apply Will also 
be fixed by the 1973 Finance Act, but the 
Chancellor stated in his Budget Speech that 
he intended that the first slice of investment 
income should be taxed at the rate applicable 
to earned income. 

PERSONAL ALLOWANCES IN THE NEW 
TAX STRUCTURE 

6. The existing pattern of personal reliefs 

will be substantially retained. These reliefs 
become deductions from income (instead of, 
as now, being formally given in terms of tax) 
so-that the basic and higher rates will apply 

* Presented to Parliament by the Chancellor of 
the Exchequer by Cominand of Her Majesty 
(April197I). A, '- 

. 
, 

.l
' 

British Crown Copyright. 
Peymission for publication was obtfained fiom 
the Controller of her Britannic Majesty’s 
Stationery-Oflice. 
I. Not reprinted here. 
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UNITED KINGDOM: VALUE-ADDED TAX 

to the balance of any individual’s income 
after deducting his personal reliefs (and any 
other allowable deductions). However, taken 
in combination with earned income relief, 
the present personal reliefs represent for 
earned income a larger exgmption than their 
nominal value. For example, the single 
personal allowance of £325, combined with 
earned income relief, represents an exempi 
tion of £418, 1'.e., earnings of £418 are 
(:xcmpted from tax by earned income relief 

Relief 

Single persbn 
Wife’s earned income 
Married man . . . 

Child—«under II. . . 

11—16 
over16;.. 

Additional relief for children 
Dependent Relative 

Single woman claimant 
Others .. . 

Housekeeper 
Relative taking charge of younger brother or sister 
Daughter’s services 
Blind person 

8. Since under unified tax earned incomes 
and investment incomes will be treated 
equally unless the latter is of such a size as 
to be liable to surcharge, age relief (which 
allows the equivalent of earned income relief 
on investment income of individuals aged 65 
or over Whose total income does not exceed 
certain limits) and small income reliefi(whic’h 
allows similar treatment for investment in- 
come of all individuals Whose total income 
does not exceed £450) are to be repealed by 
the Finance Bill with effect from .1973 ~74. On 
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of two-ninths of £418 (£93) and personal 
allowance of 7£32. 5. 
7. For unified tax, the amounts of the 
personal reliefs will be adjusted so that they 
retain their equivalent value in relation to 
earned income (which requires their multi— 
plication by the fraction nine-sevenths). The 
Finance Bill provisionally fixes the resulting 
rounded—up figures of'all the personal reliefs 
for 1973-74. The following table shows the 
new values of the personal feliefi; 

1971-72 1973-74 
:6 £ 

325 4-20 

465 600 
155 200 
I80 proposed 23 5 
205 265 
100 130 

' no I45 
75 I00 
75 100 
75 100 
40 SS 
100 130 

the other hand, age exemption (which 
exempts from tax entirely the income of 
elderly persons whose total income does not 
exceed certain limits) is- not affected by fhe 
introduction of unified itax. 

ABOLITION OF SURTAX 

9. The abolition of surtax and the creation of
V 

unified tax require a large number of mainly 
technical amendments. to the law in order to 
bring into line thc income tax and‘ surtax 
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rules for the treatmentof particular forms of 
income or outlay. In general, the changes 
made .are of form rather . than substance: 
Where in the past particular items of income 
have b¢6n treated difi‘erenfly under the in— 
come tax and surtaxzrules, the practical effect 
of these differenccs is (with a few exceptions) 
being preserved inside the new tax structure; 
The folloWing paragraphs indicate how car-'- 
tiain major items of income, etc., which now- 
receive different treatment for income tax 
and Surtax purposes will :be treated-for the. 
punpbses of unified tax; 

(a) Life insurance .reliéfi At present relief from 
income tax in- respect ,of qualifying life 

insurance premiums is given onutvvo-fifths 
of such premiums (or Where total annual 
premiums-do not exceed £2 5, on the amount 
of the premiums or £10, WhiChCVCI.iS the 

I 

less). Nov surtax relief is allowed. 
Under unified tax, relief will be giVCn in 
terms of tax equal to one-half the basic rate 
tax on the full amount of qualifying pie- 
miums (or where thetotal annual premiums 
do not exceed: 7£20, on the amount of the 
premiums or £10, whichever is the less).‘ The 
practical effect of this will be substantially to 
maintain the current value of the tax relief 
given for life insurance premiums Since Atwoe 
fifths of the 38% per cent standard rate = 15% 
per cent compared with one-half :of the 
30 per cent basic rate = 15 per cent. 

‘ 

((2): Building Society interest repe'ived. The in— 
comc tax On this interest is paid by the society 
and investors do not have to pay any further 
income tax on it. But they have- to include 
in their income for surtax purposes the 
amount Which, 'after deduction of 

' 

standard 
rate tax, equals the interest received. .An 
investor in a building society cannot receive a 
refund of income tax paid by the sociéty in 
respectvof his interest.

' 
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The substance of the 'prescnt treatment is 
preserved for unified tax by providing that 
building society interejst received Will ‘be 

treated as if it wcrg: interest that had been 
received after deduction of tax at the basic, 
(30, per cent)~1:ate, This, notional tax will not 
be available for repayment to the recipient of 
the interest. 

(c) Charitable gmd’ personal covenants at present 
rank for income tax relief, which the payer 
obtains by deducting and rctaining standard 
rate income tax, but- payments, undcr 
charitébl’e’ covenants made since 1946, and 
under most personal covenants made since 
7 April 1965 do not rank for any surtax 

. relief. 

The substance -of the present, treatment is 

maintained for unifimi tax by providing that 
a Covenantorgmay deduct basic rate tax from 
a covenanted payment and no further‘ac— 
count will in: general be taken of it in :elation 
to his tax liability. The beneficiary will, as 

nows be able ’to malaim any repayment due 
to him in respect of the=covenanted payment. 
The position. as regards payments (including 
co’venante'd payments) which now rank both 
for income .tax and mum relief (such as 

alimeny or payments under deeds of separa— 
tiOn)‘ will be Wholly unaffiliated,~ i.e., thesc 
Will rank for full allowance in computing 
liixbility to unified tax. 

National Savings Bankand Truste'e Savings 
Bank Ordinary Branch interest of Up to £15 
annually is at present exempt from income 
tax. but the'recipicjnt has 120‘ indude in- his 

incOme for surtax purposes ‘the‘ amount 
Which, after deduction of standard ratc tax, 
'equals the amount of interest exempted; 
Clause 11' (2) of the Finance-Bill increases the 
méximum exemption to £21. Under unified 
taxthis exemption Will run for th¢ full ra‘nge 

. of rates. 
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(e) Family allowance “clawbacle”. This deduc- 
tion of £42. from personal reliefs recovers 
from individuals in receipt of family allow- 
ance Who are liable ‘to tax at the standard rate 
the addition of 50p per week that was made 
in I968. It applies only for income tax and 
not for surtax purposes. 
Under unified tax the family allowance 
deduction will be increased to £60 in order 
to effect full recovery of the 50p following 
the reduction in the basic rate to 30 per cent. 
The deduction will run for the full range of 
rates: the effect will be to reduce the figure 
of total income above which it will pay to 
renounce family allowance. 

ADMINISTRATION 
10. The introduction of unified tax will give 
rise to substantial changes in administration 
which will efi'ect both the Inland Revenue 
Department and the public. 
Deductions of tax under PAYE will extend 
to the full rate schedulé and not merely to 
income tax at the standard rate. Similarly, 
assessments on business profits and on other 
income which is directly assessed to tax, such 
as rent and interest on bank deposits, Will be 
made by reference to the full rate schedule. 
The basic rate of tax of 30 per cent will 136 
the rate at which tax is deducted from 
payments of dividends and interest, etc. 
Where an individual’s total income is. such 
that he is liable on his investment income at 
rates exceeding 30 per cent, or if he has‘ 
sufficient investment income to make him 
liable to surcharge, this higher rate or sur- 
charge liability will in general be assessed 
separately after the end of the tax year. The 
tax will generally be payable on 5 July in the 
following year or one month after the assess— 
ment is made, if later. These assessments will, . 

however, be the responsibility of the ofices 
of Inspectors of Taxes instead of the present 
Surtax Office. 
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OVERIAPPING TAX PAYMENTS 

II. The introduction of unified tax Will not 
involve any form of double taxation. But 
there will, in some cases, be a degree of 
overlapping tax payments in the first year of 
its operation (1973—74). In that year, in the 
'case of higher earned incomes, deductions 
under PAYE will be made (and the first in- 
stalment of the 1973-74 assessment on busi— 
ness profitswillbe payable) at both the basic 
and the higher rates on the unified tax 
schedules and those affected may also have .to 
pay surtax for 1972-73 (payable I January 
1974). The Finance Bill allows some spread- 
ing of the overlapping surtax liability on 
earned income Where this is substantial. The 
measure adopted of the overlapping liability 
is the notional surtax liability for 1972-73 on 
earned income only; the normal surtax per- 
sonal reliefs are allowed in computing this 
notional liability while other deductions 
allowable for surtax purposes, such .as 

interest or alimony, are set primarily against 
any investment income. If the notional 
surtax so computed is not less than £200, 
payment of half of it may'be postponed 
until I January 1975 if the taxpayer so 
claims: interest Will be chargeable from I 
January 1974 on any amount postponed. 

THE ADVANTAGES OF THE NEW TAX 
STRUCTURE 

I2. The Government believe that the major 
reform of the personal tax structure Will 
result in substantial benefits under the follow- 
ing headings: 

(a) Simplification of tax structure. Instead of 
two taxes which havé to be asséssed separate- 
ly- thcre will be a single gradtiated tax. 

(la) Smoother graduation. Instead of the present 
uneven graduation, with rates that increase 
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irregularly and steeply, there will be an 
essentially simple system under which 
personal allowances are deducted from total 
income, a “basic rate” (provisionally 30 per 
cent) then applies to the majority of tax— 
payers, while for the higher incomes 
successive slices of 

‘ income above the band 
covered by the basic rate are charged on a 
smoothly inCreasing scale of rates. 

(4) Incentive to earnings. By restructuring the 
tax in terms of earned income, the unified tax 
Will secure that the nominal rate of tax on 
earned income is seen to be the true rate. This 
will remove the cause of the widespread 
misunderstanding about tax paid on extra 
‘earrfings. 
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(d) Incentive to savings. The present tax 
system discriminates severely against invest- 
ment income. By equating with earned in- 
come the tax treatment of investment in— 
come up to a certain level, the intentive for 
personal savings will be' materially increased. 

(e) Simplification of administration. At present, 
any surtax payer has to deal with at least two 
Inland Revenue offices—a tax oflice for his 
income tax aEairs and the Surtax Office for 
his surtax. Unified income tax will be 
handled entirely in tax ofices. This not 
only be a convenience for taxpayers but will, 
in due course, save a considerable number of 
Inland Revenue staff; 
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o. loose-leaf o 500 quarto pages 0 in English a up—dated quarterly A project of the International Bureau of Fiscal Documentation, Amsterdam. 
By Robert C. Hammond, B.A. andiDr. Marc; Van Den Abeelen 
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News of publication of Volume 56 a & ‘b (1971) of the 

‘CAHIERS DE DROIT I 

FISCAL 'iNTERNATIONAL 
Every year, the International Fiscal Association (a‘ sister organization of the Bureau) 
organizes an inpgrnationa/rtax conference. This year, ‘it was held in Washington, D.C., U.S.A. 
from October 4 to 8. 

. The National Reports are published »in one of the {three official languages of the LEA. (English, 
French and German), with‘summaries in each of the other two languagés. The General 
Reports are published in full, in each of the three languages. 

The two parts of the 1971 Cahiers cover the subjects of the 1971 Washington Congress. 
The General‘ Reports and the Summaries of the National Reports are in Spanish as well as in 

‘ 

English, ‘French and German. The Subjects are as follOws: 
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I. GENERAL CONSIDERATIONS. 

Most of theiintemational agreements signed 
during the first half of this century to 
alleviate or avoid double taxation have been 
betWeen developed countries and have 
éoncerned the inco‘me tax in particular. The 
purpose of these agreements has been to 
facilitate trade and the flow of capital 
between those countries by taking into 
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consideration the effects of this kind of 
transactions, which was being and Continued 
to ‘be carried out in both directions, since 
each of the contracting parties was at the 
same time an investpr and a receiver of 
capital from the other contracting parties; 
* Chief, Taxation Unit, at the Economic 
Affairs Department, Organization of American 
States! Professor on Public Finance, University 
of Buenos Aires. 
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Thus'it is understandable that little, ()1: ho 
experience could haVe been gathered from 
these agreements to provide suitable solu- 
tions to fill needs such as encouraging the 
flow of investment from the. more advanced 
countries to the economically less developed 
countries. 
Actually, this flow of investment has existed 
in an increasing amount since the middle of 
the last century, but double taxation did not 
a'ppear as a problem. This is simply because 
the duties that were apt to bring it about 
—typically the income tax, although also to 
some degree taxes on inheritances—were 
often applied by some of the countries that 
were already developed at that time, and were 
not in effect in the periferal countries.

_ 

Meanwhile, during this period in which, as 
has been said, only the developed countries 
had income taxes in effect, the principle 
whereby they levied such taxes was not 
disputed. That is, their nationals, or per- 
sons domiciled or in residence who came 
under their territorial sovereignty, due to 
their status as such, should pay the tax to the 
corresponding state regardless of [the source 
of their incomes. 

.

- 

In the original formulation of these concepts, 
factors of fact, such as the strong economic 
and at the same time political hegemony of 
the developed countries, are the main ones 
to have prevailed. They have prevailed to a 
much larger degree than doctrinal concepts 
such as finding the taxpayer’s total ability 
to pay by taxing his world—wide income, or 
that which underlies the principle of neutra— 
lity. - 

Consequently, to the extent that the applica— 
tion of income tax spread in the developing 
countries, 

, 
the problem of international 

double taxation arose in terms. other than 
those containedjn the agreements between 
developed countries; 
There are basically two reasons for this 
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divergency: One is due to the fact that the 
flow of investment in this instance was alrea— 
dy in a single direction, obviously from the 
developgd to the developing countries; and 
the other is the fact that, without giving any 
consideration to the idea’s substantial justifi— 
cation, the developed countries intended to 
continue applying the principle of domicile 
or nationality, while the developing coun— 
tries followed the territorial principle, the 
source-of—income principle, in exercising 
authority to levy taxes. 
While there is an inherent, intrinsic logic 
to the latter principle, since its economic and 
juridical basis is indisputable, the developed 
countries had a need to try to make their own 
principle logical, thus seeking to remove its 
characteristic political flavor.1 
It is clear moreover, that if the developing 
countries 'had adopted the principle of 
domicile or nationality, it would have been 
much i0 their disadvantage, because they 
would have failed to receive large fiscal 
revenues from taxing incomes earned in 
their jurisdictions and belonging to persons 
beyond their territorial sovereignty, 
Thus when the conflict between the two 
principles’ arose, so did the matter of inter- 
national double taxation. It is understood 
that this situation exists,'in the broad or 
economic sense, “when the same or a similar 
tax is received by several states by Virtue of 
the same taxable event and for the same 
period.’2 ‘ 

I. Justification Bf such an assertion on the basis 
of private international law does not hold up 
against the slightest criticism when dealing with 
matters of public law such as those emanating 
from the exercise of state tax authority. 
2. A stricter meaning of the concept is used 
when it is added that the situation refers to “the 
same person.” See Principios de Derecho Inter- 
nacidnal Tributario, by Ottmar Biihlet, page 44. 
(Editorial de Derecho Financierco, Madrid, 
1968). 

Bulletin Vol. XXV, December/décembre no. ;2, 1971



n. TAX AGREEMENTS BETWEEN DEVELOP- 
ED AND DEVELOPING COUNTRIES 

It was not until early in the 1950’s that 
several industrialized countries, which were- 
also exporters of capital to developing coun— 
tries, began to enter into some agreements 
.with the latter to avoid double taxation. 
To this, end, the matter was settled'on'the 
basis of the standards prevailing in the 
agreements which were. being ‘signed' be- 
tween developed countries for the samé 
purpose. Thus the initial agreements with 
developing countries were almost identical 
to those Signed by the developed countries 
among themselves. '

' 

Nevertheless, from this point on it is 

appropriate to establiéh sOme premises which 
should 'be kept in mind in negociatirig these 
agreements between industrialized and less 
economically developed countries. 
For the time being, their prpvisions need not 
ignore the need to strengthen rather than' 
weaken the resdurces of the latter, 56 as to 
enable them to ' spéed up their rate of 
development. Consequently, the’ agreements 
to avoid double taxation entered .into be"-~ 

tween the Countries of one group and those 
of the other should be contained in instru- 

' 

ments that will facilitate their economic 
transactions and that will basically encourage 
investments by the industrialized countries 
in the less developed. countries. 
At the same time, attainment of this essen- 
tial objective should not entail fiscal. sacrifices 
by the latter; uli‘der pretense of increasing the 
flow of foreign capital on the one hand; 
attainment of public revenues by the 
country importing that capital should notbe 
curtailed on the other hand. 
Obviously, there can hardly be a fair solu- 
tion to the problem of international double 
taxation if the contracting parties, even 
though in full exercise of their sovereignty, 
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are unequal from different points of View. 
Thus it is highly important, in the negocia— 
tion of agreements for' avoiding double 
taxation, to take into account the technical 
and economic strength of the developed 
countries as compared to the developing 
countries’ lack of economic power and 
experience—which can reduce technical 
capability—in dealing with that negociation. 
In the Imost recent agreements, provisions 
have been gradually introduced to promote 
an increase in that flow of investment; These 
are, for example, the exemption of taxes 0n 
inc'ome from abroad, foreign tax credit for 
taxes not paid abroad by virtue of tax 
exemptions, find investment credit. Newar— 
theless, the new agreements are still not very 
attractive instruments to the developing 
countries, in View of the uncertainty of .the 
benefits to be obtained as compared with 
those; obtained by the 'more developed 
countries; 
These comments aim at exploring some of 
the main probléms faced when signing 
agreements to avoid international double 
taxation between a developing and a 
developed country, mainly With regard to 
income taxes and other taxes in which this 
situation aléo appears, such as excise and 
sales ‘taxes‘ (which gene'rally are more signifi— 
cant sources of fiscal revenuefor the develop- 
ing c'ountries), and death' and property 
taxes.

‘ 

Acutally, the problems posed by 13114556 other 
taxes are not so important from the stand— 
point of capital flow and international trade. 
Nevertheless, it would be" dgsirable for the 
agreements to consider aspects 6f double 
taxation related, to those taxes; 
Reference is made here to‘ the position of the 
Latin American countries. Although their 
basic problems are similar to those faced 
by developing countries elsewhere in the 
world,‘the solutions may bedifi‘erent. 
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Thus it would be advisable for the Latin 
American countries that are in the process of 
economic integration first to attempt to 
harmonize their tax policies—if not their 
tax structures—in order later to negociate to 
the extent possible a single agreement be- 
tween themselves on the one hand, and one 
or several capital e'xport countries on the 
other hand. Nevertheless, while'the stage of 
tax harmonization is not very advanced or 
appears to require a very long time, the 
countries of the region concerned might still 
find it favorable to enter into bilateral agree- 
ments. However, in this event, a provision 
should be established in the agreement for its 
revision once the corresponding countries 
have harmonized their tax policies and have 
decided to enter into a joint agreement. 
The agreements to avoid double taxation 
tend to freeze certain important aspects of the 
tax systems for along period. If these aspects 
are approached on a regional basis, they make 
possible more satisfactory solutions for the 
region’s developing countries as a whole. 

III. OBJECTIVES OF AN INTERNATIONAL 
TAX AGREEMENT 

The main objectives of a traditional agree- 
ment of this kind are, in additiOn to avoiding 
double taxation, to prevent tax evasion and 
to facilitate international trade and invest- 
ment. The mere consideration or prevalence 
ofofie of these objectives, when dealing with 
countries, on very unequal levels of develop— 
ment, prevents the benefits derived in favor 
of the country in the infefior economic 
position from making up for the losses it 

suffers, or causes those benefits to be much 
less than those of the'advanced country. 
If it is accepted as a fact that the advanced 
countries should contribute toward over- 
coming the factors that hamper the develop— 
ment of‘the other countries, it is easy to see 
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that these agreements should not be based on 
absolute reciprocity of all their provisions 
and be neutral in their effects between coun— 
tries. Rather it should be sought to make 
these agreements effective international eco- 
nomic policy instruments for promoting the 
economies of the less developed areas. 
Moreover, some of the provisions included 
in the agreements to encourage investments 
in developing countries, as mentioned in the 
previous paragraph, involve incentives that 
'have already been granted prior to the 
domestic investment, so that their recogni— 
tion of investments abroad was nothing- 
more than the elimination of discrimination 
against those investments. 
In this regard; the Tax Commitee of the 
OECD has stated the following: 
“The inadequate recognition 'of foreign 
taxes is not the only characteristic of the tax 
systems of the industrialized countries Which- 
tend to discriminate in favbr of 'domestic 
investment over investment in developing 
countries. Many industrialized 'countries 
grant tax benefits to their taxpayers in_ the 
form of accelerated depreciation, initial 

deductions, and investment credit or deduc— 
tion, but they grant these benefits only for 
domestic investments and deny them for 
investment abroad, even though they tax 
income from foreign investments. The 
result, of course, is a tax advantage for 
domestic investment. If the capital exporting 
countries which employ these incentives also 
granted them with respect to investments in 
the developing countries, _they would be 
taking an important step téwa'rd promoting 
increased investment in the developing

I 

countries.”3 ‘
‘ 

3. Fiscal Incentives jbr Private Investment in 
Developing Countries, paragraph I91, p. 66, 
OECD, Paris, .196 5. (Above quote is nqt original 
English.) - 
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Investment abroad, and especially in econo- 
mically less developed countries, can be ‘ 

subject to greater real and apparent risks than 
domestic investment in developed countries. 
Therefore, incentives granted to the former 
should be much greater than those granted 
to the latter. 
One aspect which is not usually emphasized 
sufficiently is the exchange of infbrmation 
between the contracting parties to this kind 
of agreement. It is highly important to in- 
clude this aspect in every agreement for 
avoiding double taxation, not only as 

regards income obtained by taxpayers sub- 
ject to the tax authority of one or another of 
the countries involved, but also to have it 
cover income-producing property, whether 
or not it is subject to income tax. ' 

This should also be done to estimate the 
taxpayers’ ability on the one hand, and-hon the 
other hand to strengthen the administration 
and supervision of pxoperty taxes.4 
In addition, provisions should be made for 
stipulations aimed at providing assistance on 
procedures and techniques in tax administra— 
tion and supervision. This is more important 
to the developing countries to the extent that 
their ‘tax administrations do not ordinarily 
have the technical equipment and instru— 
ments that the developing countries have. - 

Iv. SOME PROBLEMS OF INTERNATIONAL 
TAX AGREEMENTS FOR SPECIFIC 
TAXES 

A. Income Tax 

It .is in the area of the income tax that the 
most important problems arise when signing 
treaties to avoid double taxation. This is even 
truer When one of the contracting parties is a 
developing country. -- 

Analyzed here briefly, are only two of those 
problems: the jurisdictional principle follow- 
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ed in levying the taxes, and the concept of 
“permanent establishment.” 
Some minor aspects could also be pointed 
out, such as the definition of income or 
taxable income, because some countries tax 
imputed or presumed income, which some 
other countries do not tax. And it is also im— 
portant to make provisions for dealing with 
additional or ‘emergen‘cy taxes, based on the 
regular income tax; which the countries 
sometimes levy. Actually, these cifcum— 
stances are provided for by indicating 'the 
legislation in effect in each country, which is 
considered as included thc scope ofthe 
agreement. It is even common to stipulate 
the treatment applicable to cases under 
special tax rules, with regard to. pertain 
sectors 01: enterprises, that are not included 
among the provisions of the general tax law. 

I. Jurisdictional Principle 
Most of the developing countries follow the 
principle of levying taxes-only on income 
generated Within their territories, regardless 
of the place in which the acts or contracts are 

4. Nevertheless, there should not be many 
illusions in this regard. It is well known with 
what difficulty. this eXchange of information 
actually functions. With regard to this specific 
matter, OliVer Oldman admits that “long ex— 
perience obtained with tax treaties entered into 
between developed countries teaches us that thus 
far all that has been obtained from the tax 
authorities is much less cooperation than Was to 
be expected upon careful consideration of the 
problem.” And he adds that, “of course, it is 

very possible that better results will be obtained 
from the treaties that have been entered .into or 
are about to be entered into with the less develop- 
ed countries.” (Polltica Fiscal de los Pat'ses Menus 
Desarrallddos can respecto a lo: Ingresos Pravem'entes 

del Extrdnjero mi coma los de [as no Nacionales, in 
“Ensayos de derecho adnfilfistrativo y, tributario 
para commemorar e1 XXX Aniversario de la. ley 
de justicia fiscal,” Sebond Special Issue of 'the 
“Revista del Tribimal Fiscal de la Federacién,” 
México, DR, 1966, p. 575). 
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entered into or carried out, and regardless 
of the nationality or domicile of the reci- 
pients of those incomes. 
On the other hand, the developed countries 
levy taxes on all income received by their 
citizens or physical persons domiciled therein, 
regardless of the geographical origin of 
those incomes. Likewise, they levy taxes on 
all income of juridical persons existing under 
their lav’vs, or when these juridical persons 
exercise direction or administration from 
their territories, or else they apply a com— 
bination of both rules. Natural and juridical 
persons not included in those categories pay 
taxes only on income originated in their 
territories. 
It is obvioUs, then, how important the broad— 
er or narrower range covered by the concept 
of income from a domestic source or by the 

. authority to levy taxes on income at its 

source is to the developing countries. Admis— 
sion of this source-of—income theory in 
agreements in Order to avoid international 
double taxation would imply basically that 
the tax is applied by the country in which 
that source is located. The ensuing problem 
is to determine that source. 
To avoid double taxation on an international 
basis, the adoption of this rule makes it 

necessary for the agreements to establish 
clear precepts which will explicitly define the 
source of income in each instance. In any 
case, the transfer of taxable income from the 
developing countries to the industrialized 
countries due to an inadequate definition of 
the concept of source of income should be 
avoided. 
It is indubitable that for these purposes 
assumptions arise that are difficult to apply in 
determining with some precision the loca— 
tion of the source of income. This is true of 
transport and international communications 

I 
enterprises, for which a solution can be found 
on the basis of pragmatic standards which 
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make it possible to divide among the 
contracting parties the proportion of total 
income for which each one should be taxed. 
There are other instances: capital gains from 
the sale of securities in one country which 
represent capital located in another country, 
in which case the developing countries 
should insist on their being attributed to the 
countries in which. the goods represented by 
those securities are located; income from 
exports, in which case it should be established 
that the gross income attributable to the 
exporter may never be less than the Wholesale 
price of the articles concerned in the country? 
to which they are shipped; imports, whose. 
cost as figured by the importer must never 
be higher than the Wholesale price at the 

a place of origin plus the cost of shipping them 
as far as the customhouse of the importing. 
country. ‘ 

Moreover, one of thedesires of die develop— 
ing countries, Whose economies generally 
depend on the export of animal, vegetable 
and mineral raw materials, is ‘to change the 
source rule for the sale of those goods. That 
is, to seek to uphold the general principle 
that the source of the income is in the coun— 
try in which the goods are sold. But in the 
case in reference, the d'evelOped countrieé 
should grant the developing countries the 
right to levy taxes on part of the profits 
from the sale of those raw materials. This 
should hold true also if it is assumed that 
resources should be provided to those 
countries on the one hand, and in View of the 
fact that, on the other hand, once they have 
been manufactured, some of those raw 
materials are exported to the countries that 
have produced them. 
As a general principle, it can be emphasized 
that in the determination of the source of in- 
come, it whould be necessary to abide by the 
real economic significance of the situation it 
is intended to deal with, and not by the 
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juridical forms of the acts or of the enter— 
prfis‘es involved in causing the situations. 
That is, Consideration should be given to the 
possibility of including in these agreements a 
provision on interpretation“ similar tO'that 
included in some countries’ laws, and that 
suggested by Article 8 of the Model Tax 
Code fOr ‘Latin America prepared for the 
OAS/IDB‘ Joint Tax Program, as follows: 
“When the rule with regard to the taxable 
eventé refers to situations defined by Other 
juridical branches, Without expressly referring 
to or Withdrawing expressly from them, the 
interpreter may attribute the meaning most 
suited to the situation as considered ‘by the 
law upon establishing the tax.” 
“The juridical forms assumed‘by the tax— 
payers are not bindifig upon the interpreter, 
Who may attribute to thesituatio'ns and acts 
that have occurred é meaning in keeping 
with the facts, when the tax law causes the 
taxable event to be defined on the basis of 
the actual situation and not juridical form.” 
“When the juridical forms are obviously 
inappropriate to the actual taxable event 
and this takés‘ the form ‘of a decrease in the 
amount of liabilities, the tax law shall be 
applied without regard to such forms.”5 
As for the substance of the soufce—of—income 
principle, from the beginning of the discus— 
sions on the matter of international double 
taxation in the case of real Estate investments 
and their corresponding income, the‘ tax 
authority of the country in which the real 
estate is located has been categorically 
recognized. In this regard, the source-of-' - 

come principle offered by the developing 
Countries was valid for .thedeveloped coun— 
tries. 

This means that the highly special cirCum— 
stance of the fixed nature of these invést— 
'r’nents, of the inseparable bon'nection between 
them and their income, of the fact that this 
Capital is necessarily connected with one of 
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the essential elements of the state’s existence 
—territory—gave rise to the indisputable 
recognition of the exercise of that tax 
authority. 
What is not understood‘is the possible logical 
reasonw—from the juridical and economic 
standpoint aid with the support of financial 
standards—for the existence of a difference 
in the tax authority attributable to real estate 
as compared. to movables constituting the 
capital of businesses. One as W61]. as the 
other, with greater or lesser efficiency in 
producing income, undeniably grant the 
right of also exercising tax authority as long 
as they remain subject to a specific political 
sovereignty. That is, there is no satisfactory 
explanation whatsoever for treating income 
from real estate‘difi‘erently from income from 
movable property.- 
In short, it is appropriate in both instances to 
apply the source-of—income principle be- 
cause the different physical nature of the in— 
come producing propertics in no way is at 

determining factor for different tax treat; 
ment. As long as both types of properties 
have the common ability to produce income 
foi: their owners, the presents of such income 
is in itselfthe taxable even’E valid for taxation, 
and consequently thé: taxing authority’s 
right to collect the tax. 

2. Concept of Permanent Establishment 
The concept of “permanent establishment” 
is included among the provisions in the 
agreements to avoid double taxatiori which 
merit special consideration in seeking a 
suitable solution. In this regard, it is necessary 
for the industrialized countries to proceed 
with a broader approach than they have 
followed thus far. 
To the extent that this concept is determined 
in narrow or restricted terms, this will give 

5. Not an oflicial translation. 
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rise to greater fiscal sacrifices by the develop- 
ing countries, that is, it will involve a 
decrease in the tax base. On the other hand, 
the tax loss which a broader concept of 
“permanent establishment” can cause the 
industrialized countries is relatively insignifi- 
cant. 
The model agreement for avoiding inter— 
national double taxation, which the develop- 
ed countries have been promoting, rests 
precisely on a concept of what 'is to be 
understood as “permanent establishment,” 
which is not favorable to the position of the 
developing countries. Reference is to the 
model agreement prepared by the Tax 
Committee of the OECD in 1963. 
In general, according to this concept, a 
country can levy taxes only on income from 
entities of another country when- there is a 
permanent business established in the country 
levying the taxes. This idea involves several 
consequences whereby the source-of—income 

' 

principle is limited. With the fast technolo- 
gical progress of our times, it is important 
to point out that it is no longer indispensable 
to maintain a permanent location for doing 
business in a specific country, because all that 
is needed is a telephone call or the brief 
presence of a person in that country to carry 
out substantial operations. Even when the 
source of income is located there, the country 
concerned does not assume the consequent 
right to levy a tax, due to application of a 
restricted concept of “permanent establish— 
ment.” 

B; Excise and Salés Taxes 

Before analyzing the technical aspects that 
come into play with these taxes, with regard 
to the way in which they can give rise to 
international double taxation, it is in; 
dispensable to make a clarification. 
The fact is that, in View of the market 
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structure affecting present day international 
trade, it can hardly be said that it has mono- 
polistic features either in the sector of 
fini's'hed products or in that of raw materials. 
Thus, in an international market which is 

consequently competitive, the tax burden 
that might be borne by goods on account 
of these taxes cannot be transferred to the 
importing country. Therefore, under these 
terms, it does not seem easy to imagine a 
situation involving international double 
taxation. 
On the‘ other_ hand, in the context of 
economic integration, it is evident that one 
of the first concerns is, to the extent possible, 
for products that go from one country to 
another Within the system not to be taxed at 
all at the time of export. This is not for 
reasons of economic competition, but 
rather because it is inherent to the integra- 
tion sought. 
Having made the above remarks, it should 
be pointed out that international double‘ 
taxation could appear in theory in connec- 
tion with excise taxes if the countries follow- 
ed conflicting principles in their application: 
one the country-of—ori'gin principle and 
another the country—of—destination principle, 
assuming that in the latter case the tax were 
shifted forward. 

_

- 

A considerable number of the develope 
countries, and even some of the developing 
countries which are at the “take-off” stage, 
follow the country—of—origin principle. On 
the other hand, most of the developing 
countries follow the country—of—destination 
principle. » 

In general, in order to avoid double taxation 
it would be necessary to adopt in an appro— 
priate manner either of these ,two tax 
principles. In relations between developed 
and developing countries, the solutions—as 
'in the above instance—may di‘fiEr somewhat 
in keeping with the intention for the 
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developed countries to support the develop— 
ing countries. 
From this .point ofview, a suitable solution for 
the developing countries might be as follows: 
a) In the case of trade from the developed 

country to the developing country: 
country—of—destination principle for ex— 
ports and country—of—origin principle for 
imports, 

b) The country—of—destination principle 
would be followed for imports as well is 
exports in taxing the volume of trade 
from a developing country to a developed 
country. 

The only variant would be for the exports of 
the developing country, but not for those 
which are imports of the developed country, 
which, applying the country—of—origin prin- 
ciple, would be freeing them of taxes. In 
other words, since under the country—of— 
origin principle imports are not taxed but 
exports are, the developed country would be 
subsidizing the exports of the developing 
country; . 

If this system were applied, there would be 
no double taxations for the consumers of 
either the developed or the developing 
country. What would happen, assuming that 
the developed country ordinarily applies the 
country—of—origin principle, is that the 
developed ‘country would merely reassign 
the export taxes and would subsidize the 
developing country; 
The developed country would face the 
problem of reimbursements to its exporters 
of taxes paid at previous stages, which Would 
be especially difficult to figure with tum— 
over taxes (“cascade taxes”). To the degree 
that they surpass the real tax component 
included in the prices of export products, 
these reimbursements can take the form of 
true subsidies. Exports from the developing 
country would face the same problem if that 
country appliedrthc same tax principle. 
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Moreover, the developing country should 
establish compensatory duties for its imports 
when governing them too by the country- 
of—destiny principle. According to Cosciani, 
a compensatory duty is “the additional or 
equalizing tax imPOSed at the time of 
importation to compensate for the higher 
tax that would have been paid on the 
merchandise had it been produced domestic— 
ally.”6 

If the tax level is higher than the actual rate 
for equalizing the position of the same 
products manufactured in the country, this 
tax could function as a true protective tariff. 

C. Property and Death Taxes ‘ 

International double taxation may appéar 
among these taxes, especially with the death 
taxes, since there are still few countries 
which levy property taxes. 
The developing countries that have adopted 
them do not ordinarily levy taxes on proper— 
ty located abroad. 
Moreover, some Latin American countries 
have replaced the death taxes with an 
annual tax which generally afiects only 
capital stock located Within their territories. 
This tax replacing the death taxes can give 
rise to a kind of international double taxa— 
tion when the inheritance takes place 

atad, the country of the_ succession does 
not recognizé the substitutive nature of that 
tax, and it intends to collect its death tax 
including in the tax base the capital stock 
that has been part of the basis f0): assessing 
the substitute tax. 
In conclusion, international double taxation 
will tend to appear mostly when the coun- 

6. “Fiscal Problems of a Common Market,” in 
Fiscal Policy for Economic Growth in Latin America, 
published by the Joint Tax Program of the 
OAS /IDB /ECLA, Pan American Union, Wash— 
ington, DC, 1965, page 364. 
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tries tax not only property located in the 
country but also property located abroad. 
The latter is the practice of the developed 
countries with the purpose of verifying its 

nationals’ or residents’ actual ability to pay. 
On the-other hand, the developing countries 
only tax tangible property—especially real 
estate——located in their territories, regardless 
of the nationality or domicile of the tax— 
payer or his heirs. On the other hand, in the 
developed countries the usual practice for 
foreigners and nonresidents is for the tax 
t6 be levied only on property located in their 
territories. 

The countries which tax property of their 
nationals or their residents located abroad, 
lighten the double taxation situation that 
might appear, By granting a foreign tax 
credit against their tax liability. This is sub- 
ject to the condition that the property be 
included in the tax base, and that the foreign 
tax does not exceed the tax effective in the 
country on the value of that property. 
This preferably unilateral measure does not 
ordinarily function automatically: the tax- 
payers must meet certain conditions in order 
to benefit from the foreign tax credit. One 
of these conditions is that the foreign tax be 
similair to that Of the country. This infers 

'tha't' one could not enjoy this benefit—«as 
outlined above—by reason bf having paid 
the aforementioned substitute tax Which 
has been adopted by some Latin American 
countries. 
The most basically desirable solution is to 
exempt from the tax the property. located 
abroad. 

V. MEASURES TO ALLBVIATE OR PREVENT 
INTERNATIONAL DOUBLE TAXATION AND 
TO ENCOURAGE INVESTMENT IN DEVEL- 
OPING COUNTRIES 

Analyzed next are some of the most com— 
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mon methods employed and whose charac— 
teristics are preferably discussed at present,‘ 
Whether to alleviate or prevent international 
double taxation or to encourage investments 
in the - developing countries from the 
developed countries. 
As shall be observed, some methods can take 
shape only through international agreements, 
while others can be adopted unilaterally.7 

A. Foreign Tax Credit 

-This method may include the granting of 
credit for rates higher than those actually 
paid in the developing country, even though 
that country has not granted any tax exemp- 
tion whatsoever. This feature of recognizing 
a credit for an amount exceeding the tax 
actually paid abroad, and the size 

. 
that 

credit can reach, ’fidrmally can only be 
conceived through provisions included in 
international agreements. This has occurred, 
for example, in the agreement signed by the 
German Federal Republic and Argentina 
with regard to the 15 percent credit for taxes 
on dividends from Argentina earned by 
German taxpayers, despite the fact that at that 
time (1966) the Argentine tax on that kind 
of income was 8 percent. 7

» 

Aside from the special assumption men- 
tioned above, for the purposes of the general 
case of foreign tax credit, some developed 
countries unilaterally grant their taxpayers 
the right to make use of this credit for the 
income tax that they have actually paid to 
foreign countries. ‘ 

In order to enjoy this credit, Whether it haé 
been established unilatefally or bilaterally, 

7. See “La 'mfiltiple tributacién internacional 
sobre la renta: medidas para evitarla o'aJiviarla, 
adoptadas por los paises exportadores dc capital,” 
Documentacién Técnica,r]oint TfiX Program of 
the OAS/IDB, Pan American Union, Wash- 
ington, D.C., 1967 (U.P.IG. 15/8).

’ 
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the taxpayers must meet several’ require— 
ments provided forjn their country’s legisla— 
tion, whereby the credit is not always given. 
At least, to put it in another way, first the 
credit is not automatic and second when it is 
granted it is genefally limited by two cir- 
cumstances: by the requirement that it be a 
tax similar to the one effective in the investor 
country; and by .the amount of tax that 
would be paid in that country for that in— 
come, whereby eVen though the amount of 
the foreign tax were Inére than What would 
have been paid in the country, the taxpayer 
is not given any credit for the excess. 

B. Inapplicabilz’ty of the'Tax in the Investor 

Country until the Income has been Transferred 
to that Couytry (Tax Deferral) 

Actually this is only one method to defer the 
collection of taxes in the country of the 
investor. Under thiS'method, it is understood 
that income coming from abroad is not 
taxable in the country until the moment 
when it is received by the person benefiting 
from it. 
This is a mechanism which ordinarily is 

testablished on a unilateral basis With' the 
purpose of encouraging reinvestment in the 
developing countries rather than the transfer 
of profits to the developed Countries. 

C. Investment Credit 

This crédit is figured on the basis of ,a per— ' 

centage of the level of investments, and the 
results are imputed agzfinst the taxpayerfs tax 
in the country from which the investment 
comes. 
'Some developed countries, including the 
United States, have extended recognition of 
that credit—against the tax levied on thcir_ 
taxpayers—which applies to investments in 
the countries themselves, 21150 for invest- 
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ments made in developing countries. 
The rates for figuring this kind of credit may 
vary according to the size of the investment. 
Furthermore, it has sometimes been attempt— 
ed to make use of this procedure Without 
distinction' with regard to destination or 
kind of investment. This is a problem from 
the standpoint of the developing countries. 
Actually, as has been emphasized previously, 
this kind of provision does no more than 
generalize a tax treatment already granted 
only in favor of investments made in the 
developed countries themselves. 
If it'was desired to make this instrument 
suited for, encouraging investments in 

developing countries, the" percentage of 
credit in this instance should be higher than 
When the investments were made in the 
country of the investor. 
In any case, international tax agreements 
should establish not only the rate ‘of credit 
—.in terms of the size of the investment—but 
also the kind of investment for which the 
credit would be granted, denying it when 
the investments are not favorable to develop— 
‘at. 
Finally, the agreement should not stipulate 
that the credit shall be subject to its being in 
effect under the domestic laws of one of the 
contracting parties. 
On the other hand, the industrialized 

countries should adopt in this matter- the 
principle that Whatever tax advantagcs or 
incentives they grant to mvcstments in those 
countries be applicable Without restriction to 
the investments made in the developing 
countries. The need for a provision of this 
kind becomes more obvious upon taking 
into account, as has already been stated, that 
inirestments abroad and, above all, in less 
economically developed countries, are sub— 
ject to greater real and apparent risks than 
investments made in the developed coun— 
tries themselves. 

46.1



SOME ASPECTS OF INTERNATIONAL DOUBLE TAXATION 

D. Exemption of Taxes on Income from Abroad, 
or Tax Reductions 

Perhaps the most appropriate way in which 
the industrialized countries could encourage 
the flow of their investments to the develop- 
ing countries would be to exempt from taxes 
the income ffom these investments, or to 
subject them to lower rates than those in 
effect for income produced in the indu- 
strialized countries. The former solution 
would be the most recommendable. 
This method has the special and very im— 
portant advantage of enabling the developing 
country to apply its tax fully, that is, without 
making tax sacrifices. Moreover, the develop— 
ing country would no longer have any 
reason, in such event, for granting taX 
exemptions. 
If it were assumed that the developing 
country; under these conditions, provided 
tax exemptions, the clear conclusion would 
be that the corresponding income would be 
subject to no tax whatsoever. It would be 
exempt in the country of origin of the 
investment, and also in the country in which 
the investment was made. 
From the standpoint of the mdustrializgd 
countries, the tax sacrifice they would have 
to make under this method is relatively 
slight. 

The United States, by unilateral provision 
established in its laws, grants some reduc- 
tion in the income tax rate, which is applic— 
able to income obtained by United States 
capital-mvesting enterprises in the western 
'hemisphere. It is the well-known provision 
established in favor of the Western Hemi- 
sphere Trade Corporations.‘ 
Inrecent years, the above-mentioned solution 
whereby the industrialized countries; exempt 
from taxes income from the developing 
countries has become highly esteemed. This 
method, in addition to being very satis— 
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factory for promoting investments in the 
developing countries, may be the only valid 
way to actually avoid international double 
taxation, as long as all the countries involved 
agree at the same time as to the methods for 
determining the tax base. 
This is also true because if each part of the 
total income of a taxpéyer is taxed exclu— 
sively by one country, there will be no more 
than a divided exercise of the tax authority, 
in accordance with the standards decided 
upon by each, and complete recognition of 
this authority by each party. 
On the other hand, the method of credif for 
taxes paid abroad means basically only a 
partial recognition of the tax authority of the 
country of the invsstment: If the effective 
tax rate in that country is below that of the 
country of the investor, a differential tax 
will be levied on the income of the foreigner. 
Moreover, even though in fact tax exemp— 
tion in favor of a foreigner’s income has the 
above-mentioned effect, whereby no tax 
from the investor country is levied on that 
income, adoption of this method does not 
assume a surrender of their position by the 
developed countries upholding the juris— 
dictional principle of domicile or nationality: 
it can be maintained that the income of its 
taxpayers earned abroad continues to be in 
the area of taxation provided for by the tax 
law of the investor country, but it is this 
law itself which exempts that income fiom 
taxes, as it does for any other income earned 
in that country for one reason or another 
—economic, social, or political—as deter- 
mined by the legislature. 
Nevertheless, in order to lend real stability 
to the principle when it is in efect, it would 
be ofche greatest interest for it to be expressly 
accepted by signing international tax agree- 
ments. - 

It is accustomed to set forth as one of the 
variations of this method the method where— 
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by, although income from abroad is not 
taxed in the country of the investor, the 
corresponding amount is added to the in— 
come obtained in the latter country, only for 
the purpose of determining the final rate 
applicable to that income.. is a com— 
promise solution, so to speak, but one which 
implies limiting admission of the method of 
complete exemption analyzed above. Thus, 
income from abroad would be taxed in 

accordance with the difference derived by 
subtracting from the tax actually paid in the 
investor’s country the tax that would have 
been paid if‘the income from abroad had not 
been included in computing the tax rate. 

E; Credit fbr Taxes not Paid Abroad due to Tax 
Exemptions Granted in the Country of the 
Investment (Tax Sparing}

‘ 

It is well known that to attract capital most of 
the developing countries have promulgated 
development laws Whose provisions include 
tOtal or partial ta'x exemption for a certain 
number of years for income from invest— 
ments made in industries that contribute to 
their economic and social development. 
This document’will not analyze the merits of 
this policy, which has been expressed in 

many different ways and which each 
developing country has prepared; some- 
times With some special features. At the time 
of granting tax incentives, ordinarily no 
consideration has been given to whether the 
fiscal sacrifice of the developing country 
——in the case of investments coming from 
capital exporting countries—would really 

constitute an attraction to such inve'stment 
and Whether the investing enterprises would 
be the actual beneficiaries of the exemption. 
After several years of applying this policy; 
it is‘ now commonplace to maintain that tax 
incentive is far from becoming the determin— 
ing factor of investments in most instances, 
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and that the fiscal sacrifice of the developing 
countries only benefit the treasuries of the 
developed countries from which the invest— 
ments come, because the nontaxab‘le incomes 
not taxed in the former countries—by virtue 
of the exemption they enjoy—are taxed in 
the latter countries Without relief whatever. 
That is to say that while the investors’ 

countries tax income in accordance with the 
principle of domicile or nationality, they 
include in the'tax base the income that their 
taxpayers have obtained from inVestments 
abroad. 
If the country in which the investment was 
made had granted a tax exemption, some 
capital exporting countries, mainly the 
United States, would not have recognized 
that exemption for the purposes of the afore— 
mentioned credit as though it had been 
paid by the investor. The results of not being 
able to use such credits because the tax has 
not been paid is that precisely the tax not 
paid in the country of the investment is paid 
in the country from which the investment 
comes. 
In conclusion, the benefit of the exemption is 
not to the investing enterprise. Thus the 
sacrifice made by the'treasury‘of the develop- 
ing country in not being recognized by the 
developed country from which the invest- 
ment comes, merely means that there is a 

transfer. of tax revenue from the former to 
the latter.8

' 

8. Jorge E. Rebizo suggests the possibility of 
denying tax benefits to enterprises ffom countries 
whose tax Credit systems do not recognize the 
exemptions granted, and he cites the case of 
Greece, as having followed that policy. But he 
points out that this is not easy to bring about due 
to the great difficulties that often may appear in 
determining the nationality of the enterprises. 
See “El crédito por impuestos no pagados (tax 
sparing clause) en los tratados internacionales,” 
in Revista Impues‘tos, Buenos Aires, Volume XX, 
1962,, page 531.

‘ 
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Therefore, and under those conditions, there 
would not be a typical situation of inter— 
national double taxation which the tax 
sparing clause intends to remedy as long as 
the tax is levied only once on a specific 
taxable item by only one of the treasuries 
in question. Instead, in this case there is the 
underlying factor of the nonrecognition of 
the tax authority of the country granting 
the exemption when the country of the in- 
vestor denies the validity of that decision. 
From this standpoint, it is obvious that there 
is a contradiction between this attitude and 
that shown by the granting of credit by the 
country of the investor’s domicile or 
nationality when his income is taxed in‘ the 
country of the investment. It is accepted that 
the right of the latter to levy _thc tax is 

legitimate, but its decision to exempt certain 
incomes from taxes is not accepted as valid; 
In View of the foregoing, the possibility of 
the industrialized countries’ granting credit 
for income exempted in the developing 
countries is being discussed. It has been 
understood that this kind of credit—im— 
plemented by the clause in reference—really 
would even further encourage investment 
by. the capital exporting countries in the 
capital importing countries. 
It is understood that this would be the effect 
with regard to attracting new investments. 
Nevertheless, in 4:116 case of investments 
already made, the existence of credit for 
exempted taxes together with deferment of 
the tax until the income is, transferred to the 
country which grants the credit—the tax 
deferral method-would encourage the quick- 
er repatriation of profits obtained in the 
developing countries to the capital exporting 
countries that have produced that income. 
Unlike the investment Credit method, the 
clause being analyzed is better suited to 
developing, countries because it makes it 

possible to better indicate the, industries 
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Whose promotion is of interest to economic 
development and thus to legislate the benefit 
only for the income of investments made in 
those sectors. 
Various international documents have ex- 
pressed themselvcs in favor of tax sparing 
as long as it is appropriate and serious 
precautions are taken with the certifications 
issued regarding the amount of taxes exempt- 
ed in one country to be considered as credit 
against the taxes in another. Among these 
documents, the following are cited: Model 
of a Convention fbr the ZVIitigation of Double 
Taxation with Respeci to Taxes on Income, 
prepared by the Eleath Inter-American 
Conference, December I959; and the opi- 
nion of the Inter—American Juridical Com- 
mittee on double or multiple taxation, 
approved on August 2.7, 1963, accdrding to 
which the model is adapted to the ‘basic 
orientation of Latin American economic 
policy? 
Several European dcv¢loped countries have 
adopted that clause in international 

7 
tax 

agreements in the sense that credit should 
consist of the amount of taxes reduced or 
eliminated, always in a limited time flame. 
This is the case of treaties signed by Den- 
mark (Israel, the Philippines), Finland (Israel), 
France (Israel, Pakistan, Spain), Germany 
(Argentina, Greece, Israel, Pakistan, Spain), 
Italy (Greece, Norway), Norway (Israel, 
Singapore, Spain), Sweden (Argentina, Bra— 
zil, Greece, Ireland, Israel, the Philippines, 
Thailand), Switzerland (Spain), the United 
Kingdom (Israel, Iamaica, Malaya, Malta, 
Pakistan, Portugal, Singapore). Japan has 
done so in its treaties with India, Singapore 
and Pakistan. 
The United States position in this matter has 
been inalterable since 19 57, and the problem 
merits a new analysis to arrive at conclu— 
sions more suitable to the development 
needs of the Latin American countries. 
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The basic argument against inclusion .of‘rthe 
tax sparing clause in tax treaties has been the 
strict applicationof the principle of'neutrality 
Eby the capital-.exporting country. That is to 
say, it is attempted to make xit1the same ‘to its 
investors Whether they invest, in their own 
country or abroad,~ so“ that their total taxable 
income, which is the total income received 
in tBeir own country plus-that received from 
abroad, Will’be subject to the same tax rate. 
But it should be admitted that this principle 
ofnefitrality, whichrcomesinto play to deny 
recOgnition of credit for taxes ‘not paid 
abroad, is for the time being. merely a 
valuablb instrument for, tax analysis. It. is far 
from being actually included even the 
domestic laws, of the developed countries, 
which resist admiSsion of the clause. Where 
there is any differential} treatment for income 
from oneki‘nd of investment with respect ‘to 
income fromanothcr kind‘of investment, for 
the income from a specific source with 
respect to income from another source, and 
also for some kinds of consumption as com; 
pared mothers, the principle of neutrality 
appears to be neglected and takes second 
place. 

this case, thezneutrality the'iaxation would 
Ltd: is a defect, but it should be recognized 
that it can be overcome by the" economic 
advantagesinfavor of development of the 
Latin AmeriCan countries that can result from 
the'vtax sparing clause’s' being in effect in 
international tax relations; 
It is said’ that the granting rofcredit for taxes 
paid: is a»sufliciently efficient clause, as it is 
understood that only income actually sent to 
the country of origin of the investments is 
taxed and that .as‘ long as this income is-‘not 
sent, there is no tax and obviously neither 
is there a corresponding tax credit. 
Moreover, it is specified that the matter is of 
special importance only in the case of bran- 
ches which Operate in the country of the 
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investment and not in the case" of subsidiary 
companies. It is added that, relative terms, 
the former arc; the least numerbus and of the 
least impdrtance; and that the subsidiary 
companies gather: tOgethe‘J; ‘ the: greatest 
volume of inveStment .and generally dounot 
send inc‘om’e‘ to- the home. office but rather 
reinvest their profits. This~ reasoning “leads to 
the conclusion that the applicability of the 
tax ,s'paring Aclause WOuld» encourage the 
remittance“ of profits abroad;~ which logically 
would. detract support. from economic 
develOpment'efi'ofisf .

A 

To justify also the refusal to introduce :this 
clause in the treaties, it, iS"Said‘,..thélt, anyWay, 
its presence WOIlId‘IlOUbC‘a decisive factor for 
channeling investments :to the cpuntry 
which accepted: :the clause, because tax in— 
c'entives. afe not as influential in determini'ng 
the: desirexto invest as is- generally believed. 
Withwrcgardvto this, it Should be pointed out 
that neither must the‘itax factor influence the 
decision to“reinve§t profits obtained or to 
remit them 2190 _the, ‘eouhtry oforigin of the 
invéstmenta A balanced analysis" should be 
made of the factors influencing each case in 
order'to‘giv‘c thenithetequiva'l'ent importance. 
Moreover, :if it is assumed (that the validity of 
the clause is usually limited terms ofitimé, 
and that it refers ID the income of new .entér— 
prises; «it is ’certain that these enterprises, 
during the initial period of their existence, 
normally 'have'to reinvest their'profits almost 
continuously; and very often: beyond the 
.pc’riod. in, which the benefit of exemption has 
beenmefcct. .

- 

The conclusive part ofithe'matier’ is, as has 
been stated, that the tax: incentives are 
available and 3that‘ :in this way'the countries 
grant generous tax exemptions :under certain 
conditibns. It is also conclusive that the loss 
of public revenues by the developingrcoune 
tries takes‘the form of'an increase in revenues 
to the countries from which investments 
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come if the income exempted in the former 
is taxed in the latter. 
In View of these indications, as long as the 
tax sparing clause-is not generally admitted

7 

in the tax treaties of the capital exporting 
countries, tax margins might be recognized 
which are higher than those Established by 
the .current laws of the developing country 
at the time of the treaty, especially With 
regard to income. Although this would not 
increase the public revenues of the latter, it 

would at least enable the investing enter- 
prises to have more funds for investments out 
of the profits of each fiscal year. 
As long as the developed countries do not 
change their policy against the admission of 
the tax sparing clause, the developing 
countries should be inclined not to grant 
éxemptions, but rather to apply indiscrimi— 
nately their effective tax rate to all income, 
discarding the idea of exemptions which are 
so upsetting to tax equity. 
Moreover, let it be perfectly clear that, as 
believed at the beginning when adoption 
of the clause in reference was suggested, its 
sCope was to be limited to new investments 
.and the income produced by those invest— - 

'ments during a limited period of time after 
installation. This means that application of 
the clause will imply recognition of evidence 
that the investments, after a period following 
their initiation and varying from one in— 
stance to another, are not sufficiently prof- 
itable and that it is’ appropriate to promote 
them. Thenceforth the principle of the tax 
sparing clause would not apply to income 
from thOse investments. 
In other words, when mention is made of 
including the tax sparing clause in tax 
treaties, it is not felt that it is to refer to any 
income obtained by investors from develop- 
ed countries in developing countries, but 
rather specifically to those investments 
which, in accordance with the economic 

policy norms of the developing country, 
should be applied, and this should be for a 
definite and not very long pefiod. 
Opposition to this clause is usually backed 
by arguments as to the inefficiency of the 
tax administrations of the developing 
countries, which would make it difficult to 
attribute the necessary certainty ‘to the 
computation of the tax not collected. This 
criticism iS‘ not completely valid when, in 
situations of this kind, it is appropriate to 
take the preventive measures that will avoid 
those situations. 
It is also argued, with some reason, that such 
a clause would tend to distort the location 
of the investments, in the sense of causing 
them to be oriented preferably Itoward 
countries in which nominal tax rates were 
higher. Other than mentioning once again 
the nondecisiveness of the tax factor in in— 
vestments, it is not pointed out that necessaJ 
rily apd logically there is a causal relation 
like the one mentioned. It is not understood 
Why the fact that a‘ country has a high 
nominal income tax rate must lead to the 
conclusion that invéstments made in: that 
country are due to an influence on their loca- 
tions. Many other factors more important 
than taxes may be present to encourage the 
investment. 
With regard to arguments of this kind, it 

should be particularly remembered that, by 
its nature, this method can only be establishe- 
ed through international agreements. Then 
in the event this condition of high nominal 
taxes were to appear, the developed couhtry 
would find it very justified to limit the efi‘ect 
the tax exemption inthe developing country 
could have in favor of the taxpayers by 
virtue of their tax obligation in the develop- 
ed country. 
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VI. CONCLUSIONS 

The tax incentive systems applied by the 
developing countries are for the time being 
an indispensable reality. They now follow an 
intricate and multiform scheme which, 
furthermore; has brought the serious pro- 
blem of having created in the beneficiary 
sectors the general feeling that tax exemp- 
tions are indispensable, and the idea is 

distorted to such a degree that it would seem * 

that all economic activity is dependent on 
them. 
It is superfluous to say that the beneficiary 
sectors are not only those consisting of 
foreign investors, but rather to a‘ large degree 
also of nationals of the developing c0untries. 
Although for several years there has been 
insistence on singling out the errors that go 
along with this tax incentive policy, there is 
no sign that the countries have paid or are 
paying much attention 'to these recom— 
mendations, and consequently the situation 
whereby public revenues are transferred 
from the developing to the developed 
countries continues, as was explained when 
discussing the tax sparing clause. 
Therefore, the attitude consistent with this 
evidence would be that the developing 
countries, by making their own tax policies 
more rational, would break down the 
relative validity of the arguments offered by 
the opponents of includixig that clause in 
international tax agreements between devel- 
oped and developing countries. Obviously, 
the effect of these changes would be much 

_ 

greater if they ceime about on the basis of the 
concerted will of groups of developing 
countries.

1 

Actually, the argument that adoption of this 
clause would lead to nonrational tax systems 
in the developing countries daes not seem to 
have been backed up by events, judging by 
the increased improvements achieved in 
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those systems’ structures; and also judging by 
the instances in .which developed countries 
have signed international agreements adopt— 
ing the clause. -

- 

Likewise, as was outlined in a way, it is the 
'responsibility of the countries themselves 
to refuse validly to consent to inclusion of 
the clause in a convention, when the other 
contracting party, on the eve of singning it, 
for example, has established obviously 
irrational tax measures, or to limit recogni? 
tion of tax exemptions in eEect in the 
developing country at the time of signing the 
convention. 
Perhaps it is in this particular aspect, and due 
to the effects the matter has on the Latin 
American countries’ economic relations with 
the capital exporting countries, that the 
conviction should be arrived at as to the im- 
portance of presenting these Capital exporting 
countries with a coherent body of tax 
systems—the tax incentive system is only 
one aspect of thOSe systems—in order to 
apprbpriately answer criticisms such as those 
given. 

' ' 

It is doubtlessly clear, with regard to this 
entire matter that the important thing is the 
total tax burden the taxpayer is to bear in the 
end. There is no difference between applying 
on the one hand a 50 percent rate on corpora— 
te incomes While granting a 20 percent reduc— 
tion in that rate, and on the other hand 
applying a direct single rate of 30 percent 
Without granting any reduction or exemp— 
tion. 
In short, under the present circumstances of 
subsisting tax incentives, and, as long as they 
are not changed, the foregoing leads the 
developing countries to demand recognition 
of the tax sparing clause by the developed 
countries and to urge them to Sign inter— 
national agreements contemplating that 
clause. 
The consequent loss of public revenue to the 
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developed countries would be in propertion 
to the economic benefit the measure could 
afford to the developing countfies. 
With regard to this matter, Professor Dan 
Throop Smith pointed out the following 
not long ago: “In the context of a, decade 
and , a half, the demands of the Capital 
importing countries for incorporation of the 
tax sparing clause in treaties are not un— 
_reasonable, and with the appropriate pre— 
cautions and limitations it could appro- 
priately be accepted by the capital exporting 
countries as part of a group of negotiated 
concessions which, by their nature, cannot 
be reciprocal in each instance or even- separa— 
tely valid.’”9 
In spite of all that has been stated in these 
conclusions, it should be very .clear that the 
most advisable position for the developing 
countries should be other than the one 
indicated if a complex tax incentive system 
were not in effect. 
Thus the preferable position, which more— 
ov_er is based on sbund and technical grounds, 
would be’for the developed countries to 
adopt a method of exempting from taxes 
income from developing countries. If these 
countries were to persist in their tax incentive 
policy, they would be fully valid and effec- 
tive for enterprises—«wen though with the 

468 

aforementioned undesirable consequences— 
and it would not be neces'sary to make the 
demands such as those mentioned with 
regard to the tax sparing clause for its con— 
sideration in the international tax agree- 
ments, 

_ : 

The wholesome effect of exempting,t’ax¢s 
on income from developing countries 
—that might be established ih the developed 
countries and that might also be established 
in international tax agreements—should be 
for the developing countries to cease granting 
incentives now, to revoke present incentives 
to the extent possible, and thus to providc 
an occasion for applying the normal taxes 
Without restrictions, suiting them to the 
collection of public‘revenues which are so 
necessary for financing their economic and 
social development. 
In the final analysis, the source-of—income 
jurisdictional pringiplc, briefly mentiéned 
in paragraph IV ofvthis document, would in 
fact, in this indirect and practical way, go 
back into effect. 

9. Tax Sparing in Perspective, paper presented to 
the First Round Table sponsored by the Uru— 
guayan National Group -on occasion of the XXII 
Congress of the International Fiscal Association, 
held from 6 to I2 October-1968 in Montevideo. 
(Above quote is not original English.) 
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BELGIUM 
T.V.A.: Représentant Responsable* 

Circulaire11° 105, du 31 décembre 1970 

La présentev circulaire a pour but de commen- 
ter l’arrét'é royal n° 31, du 29 décembre 1970 
(Moniteur belge du 31 décembre 1970), ‘pr-is‘ 

en exécution (165 articles' 52. et 55 du Code (16 
la taxe‘ 51,1: 19. valeur aj‘outée. ' 

SECTION 'PREMII‘aRE. — PORTfiB Gl’zNfi-RALE 
DE L’ARTICLE 55 DU 'CODE DE LA TAX'E 
S-UR LA VALEUR AJ'OUTfiE 

I. Texte ‘ - 

«Lorsqu’un assujetti n’a pas d’établissement 
stable en Belgiquei il .est‘ tenu de faire lagréer‘ 
par le‘Ministre des Finances ou so'n délé— 
gué, avant toute opération dans le pays, un 
représentant responsa‘ble domicilié dans le 

pays, qui est solidairement tenu avec son-
' 

commettant au paiement de la taxes des 
intéréts et .des améndes ‘dont ces opérations 
entrainent 1a débition et‘qui est substitué 21 cc 
commettant pour tous les droits accordés ou 
toutes les obligations imposées 5 cc d’crnier 
par le prés’ent Code 011 en exécution ‘de 
celui-ci» (Code, art, ‘55‘, .alinéa Iér); 

2. Assujettis vise’s ' 

Sont visées par‘ ce texte lespersonnes, physi- 
ques 'ou morales, qui sont domiciliées ou 
établies é I’étr'a‘nger et qui; sans avoir en 
Belgique un établissement 'sta‘ble, eifectueront 
dds‘op‘érations flans 1e pays.

' 

tplication de l’a‘rticle 5‘5 précité est 

écartée lorsque 1’asSuje'tti étranger 21',” en Bel- 
gique, un établissemént stable. 
L’établisSement stable suppose l’ex‘istence 

dans le pays d’un siége dc direction, d’une 
succursale, d’une fabrique, d’une'usin’e', d’un 
atelier, d’une agence, d’un magasin,- d’un 
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bureau, d’un laboratoire, d’un comptoir 
d’achatvou de vente, d’un dépét ou' de tout 
autre installatiqn fixe1.11 doit étre géré par 
une personne apte £1 lengager l’assujetti 

envers les fournisseurs ou 165 clients. 
L’établi3sement stable que l’ass'ujetti étranger 
a installé‘en Belgique est traité, au regard de 
la T.V.A., comme tout assujetti établi éans 
le pays. 11 détient les‘mémes droits (droit '21 1a 

détaxation des stocks, aux. 'déductions ct aux 
reinboursements, etc.) ‘et est astreint aux 
memes obligations (tenue ct communication 
dc documents, facturation, dépét dc déclara— 
ti‘ons, paiement de la T.V.A., etc). 
Get établissement fait, comme tel, I’objet 

d’une immatriculation 2‘1 la‘T.V.A., qui, $1 

6116 n’a pas été efiectuée par l’administration, 
doit étre demandée 2‘1 I’office de contréle (121115 
16 ressort du‘quel l’établisserhent est situé. 

On notera cependant que si l’assujetti 

étranger 3. en Belgique plusieurs établisse— 

ments stables, i1 116 lui est attribué qu’un seul 
nilméro d’immatriculation i la T.V.A., p0ur 
l’ensemble des siéges; cc numéro désigne 
alors celui des établissements 011 1a compta— 
bilité est centralisée pour l’application de la 
T.V.A. ct 01‘1 16 contréle peut étre effectué. 

3. Opéxations entrafnanf l’oblz'gation de droit de 
fizz're agre’er 1m repre’sentant responsable (arr. roy. 
n° 31, art. Ier) 
L’assujetti ét-abli {‘1 l’étranger, qui n’a pas 

* Voir ‘pour un article sur ‘le représentant 
responsab'le dans «European Taxation» (Sept. 

:97I). Texte anglais. 
1. Les chantiers de travaux ne sont pas '21_ consi— 
dé‘rer Comme des installations fixes, quelle que 
soit 1a durée des travaux. 
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BELGIUM: T.V.A.: REPRéSBNTANT RESPONSABLE 

d’établissement stable en Belgique est tenu, 
en principe, de faire agréer un représentant 
responsable, avant d’cHectuer: 
— une importation, imposable on non, 5. 1a 
T.V.A., pour laquelle i1 36 constitue destina- 
taire ou pour laquellc i1 invoquc personnelle— 
ment une exemption ou une franchise; 
- une livraison dc biens (vente, apport en 
société, etc.) ou une prestation dc services 
(eyécution de travaux, locations de machines, 
transports, etc.) en Belgique, que cette 
opération soit imposée 51a T.V.A. ou qu’elle 
soit cxemptée en vertu (165 articles 39 5. 42 du 
Code (exportations, transports de biens 
importés, en transit, ou exportés, eta). 
L’obligation de faire agréer un représentant 
responsable est, cn principe, applicable, 
notamment: 
I° lorsque l’assujetti établi £1 l’étranger im~ 
porte des niarchandises en vue de les vefidre 
en Belgique et les déclare en consommation 
avec paiement de la taxe dans son propre 
chef; 
2° lorsque l’assujetti établi é l’étranger prend 
livraison dans le-pays dc marchandises qu’il 
destine £1 la vente en Belgique ou :‘1 l’ex— 
portation; - 

3 
° lorsque l’assujetti établi 5. l’étranger fait en 

Bélgique des travaux dc construction on de 
montage ct, plus spécialement, lorsqu’il im- 
porte Ie matériel nécessaire '21 l’exécution dc 
tels travaux; 
4° lorsque l’assujetti établi 5, l’étranger donne 
en Belgique des biens en location, ct plus 
spécialement, lorsqu’il importev les biens 
destinés £1 cette location. 

4. Porte’e des engagéments pris par le repre'sen- 
tant responsable 
Le représentant responsable est substitué £1 

son commettant étranger pour tous les droits 
accordés (droit 2‘1 19. détaxation des stocks, 
aux deductions et aux remboursements, 
etc.) et toutes les obligations imposées en 

470 

matiére dc T.V.A. (tenue ct communication 
dc documents, dépét de la déclaration men— 
suclle ou trimestrielle, paiement de la T.V.A., 
etc.), :11 un assujetti établi en Belgique. Il est 
solidairement tenu, avec son commettant, 
au paiement de la taxe, des intéréts et des 
amendes dont ces opérations entraihent 1a 
débition: ' 

En principe encore, 1e rcprésentant-‘respon— 
sable, une fois proposé ct agréé, est engagé 
pour toutes les opérations effectuées en 
Belgique par son commettant aussi long— 
ternps qu’il n’est pas remplacé ou que le 
commettant ne dépose pas la déclaration dc 
cessation d’éctivité prévue par l’article 50, 
§ 'Icr, I°, du Code dc la T.V.A. et Particle 3 
dc l’arrété royal n° Io, du 12 mars 1970. 
Méme aprés son remplacement ou la cessa— 
tion d’activité du commettant, i1 reste tenu, 
pendant le délai de recouvrement ‘prévu par 
l’article 8I‘ du Code, au paiement de la taxe, 
des intéréts et des amendes se rapportant aux 
opérations efectuégs sous sa responsabilité. 
Toutefois, sur demande 2‘1 introduhe avant 
l’agréation, la responsabilité du représentant 
peut étre limitée 32 des 0pérations détcr-e 
minées ou fixée jusqu’é concurrence d’un 
mentant 3a déterminer, dc commun accord 
avec l’administration, compte tenu dc l’im— 
portance des engagements pris au regard dcs 
taxes qui peuvent devenir exigibles. Tel sera 
entre autres Ic cas lorsque 1e représentant 
proposé est le cocontractant dc l’assujetti 

établi '21 l’étrangexj, qui n’entend s’engager 
que pour les opérations se rattachant directe- 
ment ou indirectement 2:. l’exécution du con— 
trat qui le lie avec cet. aSsujetti (par-exemple, 
l’exe’cution dc travaux ou la location dc 
matériel): 
En toute hypothésé, i1 doit étre pourVu 
immédiatement au remplacement du rep'ré- 
sentant responsable, en cas de décés de celui-ci, 
dc retrait d’agréation ou d’événement entrai- 
nant son incapacité (Code, art. 5 5, alinéa 3). 
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5. Obligations particuliéres du repre’sentant res- 
ponsablé en matiére de fizcturation (arr. toy. n° 

31, art. 4) 
L’assujctti établi £1 l’étranger qui effectue en 
Belgique des livraiSons de biens ou des 
prestations dc services adresse a son représen— 
tant responsable une facture, libellée au nom 
du cocontractant établi en B‘elgique, qui 
constatc les opérations au fur at 2‘1 mesure 01‘1 
la Laxe est due pour leur exécution. Mais i1 
n’indique pas sur cette facture 16 montant de 
la taxe (arr. toy. n° 3I, art. 4, Ier); 

Le représentant responsable établit alors un 
doaument, en double exemplaire, ou figurent 
indépefidammenf de son identité et d’une 
référence 2‘1 sa qualité dc représentant, le nom 
et l’adresse du commettant et les autres 
mentions exigées par l’article 2 de l’arrété 
royal n° I, du 23 juillet 1969, envce compris 
le montant de la taxe due. 11 adresse l’original 
de ce document au cocontractant établi en 
Belgique, aprés y avoir annexé 1a facture 
regue de l’étranger. 11 conserve 1e double—dc 
ce document qu’il inscrit au facturier dc 
sortie qu’il tient au nom et pour le compte 
du représenté (arr. toy. n° 31, art. 4, § 2). 
Ce document doit étre délivré dans 'les cas ‘et 
clans les délais prévus par l’article Ier dc 
l’arrété royal n° I, du 23 juillet 1969, c’est—i— 
dire 311 plus tard le cinquéime jour ouvrable 
du mois qui' suit celui au cours duquel la; taxe 
est due sur l’opération. 

SECTION 2. — PRocéDURE D’AGRII'SATION- 

6. Demande d’agre'ation (arr. roy. n° 31, art. 2, 
§ 161:) 
La. demande d’agréation est introduite par 
I’assujctti établi :3. ’étranger,‘ ou par le -repré- 
sentant pressenti ‘agissant au no'm et pour le 
compte de ce demier? au Bureau central de la 
T.V.A., pour assujettis étrangers, rue Belliard, 
n° 35, A 1040 Bruxelles \(tél. 02/112158 ou 
02/II.20.98). 
Cctte demands comporte la déclaration de 
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commencement d’activité prescrite par l’arti- 
ch: 50, § Ier, 1°, du Code et Particle Ier de 
l’arrété royal 11° IO, du 12 mars.‘ 1970, par 
laquelle l’assujetti décrit la nature (16 l’activité 
qu’il va exercer en Belgique. Elle propose :‘a. 

l’agréation le représentant responsable, dont 
6116 indique I’identité compléte. Elle-contient 
l’acceptation de Ce demier d’assumer 1a 

représentation. Elle spécifie, 16 cas échéant, si 
16 représentant 

' entend assumer unc res— 

ponsabilité généréle‘ 011 Si cette tesponsabilité 
est limitée £1 des opérations déterminées on 
51 un montant déterminé (v. n° 4). Dans ce 
demier cas, elle précise nettement la nature 
des opération‘s, leur nombre et leur im- 
portance et fixe, le cas échéant, 1e montant de 
l’engagement. 

7. Qualite’s requises du ‘repre'sentant responsable 
(arr. roy. 11° 3x, art. 2., § 2) 
Le représentant proposé doit étre domicilié 
ou établi en Belgique, étre apte £1 contracter, 

présenter une solvabilité suffisante pour 
assumer les obligations ptévues par 16 Code 
ou en exécution dc Cclui—ci', ct avoir accepté 1a 
représentation. 
L’agréati‘on n’est pas limitée aux organismes 
professionnels (organismes dc crédit, agents 
en douane, etc.) mais elle peut étre admise
\ a ’égard dc toute ‘personne présentant les 

conditions requises 2‘1 l’alinéa précédent 
(notamment une société indépendante avec 
laquelle l’assujetti étranger est en relation 
d~’afi‘aires en Belgique, ou un cocontractant 
établi dans le pays avec lequel i1 traite habi— 
tuellement). 

8. Agre'ation. Attribution d’tm nume’ro d’imma— 
triculation é l’assujetti e’tabli a l’etranger (arr. 

toy. n° 31, art. 3) -
. 

Aprés avoir vérifié si les conditions requises 
pour‘l’agréation sont remplies ct si, notam— 
ment, le neprésentant proposé présente des 
garanties sufiisantes dc solvabilité, le Bureau 
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central de T.V.A. pour assujettis étrangers 
notifie sa décision dans un délai d’un mois‘ é 
partir de la réception de la demande, tant é 
l’assujetti établi é. l’étranger qu’au représen— 
tant qu’il a proposé. 
En cas de rejet dc l’agréation, 1a notification 
porte les motifs du refus. En cas d’accepta— 
*tion, elle indique le‘ numéro d’immatricula— 
tion attribué é. l’assujetti. 

SECTION 3. — DISPENSE DE 'FAIRE AGKéER 
UN REPR-fiSBNTANT RBSPONSABLB 

9. De’rogation administrative 
L’assujet’t‘i établi £1 I’étranger peut étre dc":— 

chargé de l’bbligation de faire agréer un 
représentant responsable, dans les cas ct aux 
conditions indiqués sous les §§ IO et II ci— 
aprés (Code, art. 55, alinéa 2). 

10. Dispense temporaire. Re’gime ‘transz'toire 
En vue de pcrmettre une' mise en- place 
ordonnée du‘ régime de la représe'ntation 
responsable- en Belgique et ’éviter les 
difficultés que présenterait, notamment 33 

l’importation, une application précipitée de 
ce régime, il a été décidé de postposer, au 
Ier avril 1971, l’obligation de fairs agréer Lm 
représentant responsable. * 

Avant cette date, les assujettis ‘établis £1 l’étran— 
ger, qui n’auront pas fait agréer un représen— 
taut responsable, se conformeront, pour la 
perception de la taxe due sur les livraisons 
dc ‘biens ct les prestations dc services effec- 
tuées dans le pays, aux régles particuh'éres 
prescrites £1 Particle 5 de I’arrété royal n'° 3I 
(V. 11° 12), 21 moins qu’ils n’en soient spéciale- 
ment dispensés (v. n° I 3). En ce qui concerrie 
les importations, le régime suivant leur sera 
apph'qué. ‘ 

Lofsque l’assujetti étranger est le destinataire 
des biens importés, le paiement de la T.V.A. 
est efeaué dans son chef, au moment de la 
déclaration pour" la consommation, au 
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moyen de timbres fiscaux adhésifs, ou est 
constaté le cas échéant par le timbrage :‘1 l’ai’de 
d’une machine 2‘; timbrer, sur un document 
45 A (blanc). Sur cc document la mention du 
nfiméro d’immatriculation T.V.A. (case n° 4) 
est remplacée par la mention «sans»; en- 
ldessous de 121 case n° I4, 16 déclarant‘ certifie, 
dans une déclaration signée par lui, que le 
dgstinataire est établi 2‘1; I’étranger et qu’il n’a 
pas‘ d’éta‘blissement stable ni de représentant 
responsable dans le pays. Le Centre de 
Traitement dc l’Information (C.T.I.) des 
douanes et accises transmet l’exemplaire du 
document 45 A, qui est destiné 2‘1 l’admini— 
stration, au Bureau central dc T.V.A. pour 
assujettis étrangers. 
Ce qui précéde est égalemcnt applicable aux 
importations de biens qui sont faites par la 
frontiére belgo—luxembourgeoise ct par la 
frontiére belgo-néerlandaise £1- destination 
des assujettis susvisés. Dans cc Gas; 16 régime 
du report de paiement ne peut pas étre 
apph'quéw 
Les memes assujettis ne peuvent pas non plus 
appliquer le régime du report de paiement 
pour les importations temporair’es de maté— 
riel destiné '21 l’exécution de travaux dc toutc 
nature. Toutefois, ces importations, qu’elles 
’soient faites par n’importe queue frontiére, 
peuvent avoir lieu en franchise temporaire 
totale de la T.V.A., par application (16 Yard— 
cle 27, § 3, de l’arrété royal n°‘ 7, du 12 mars 
1970, aux conditions ci-aprés: 
I° l’importation a lieu sous la couvert d’un 
acquit-é—caution I3 3, établi au nom de l’assu— 
jetti étranger ct validé moyennant caution; 
2° une copie supplémentaire de l’acquit—fi- 
caution I33, ajnsi qu’une déclaration éma— 
nant dc I’assujetti étranger et établie, en 
trois exemplairES; conformément au modéle 
A/7I.I. ci—joint, doiVent étre remises £1 13. 

douane en méfné temps que l’acquit—é— 
caution I 3 3; ' 

3° 1a réeXportation du matériel doit avoir 
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lieu dans le' délai d’t‘m 211‘ 51- compter dc 
il’vimpo‘rtatiofi, sous 16 couv'er-t d’une ou ‘de 
plusieurs déclarati'oris d’expof-tation 68.

‘ 

La topic supplémentaire de l’acquit-é—cau— 
-tion I33 .et la déclarationvisées au Z‘Q‘Ci—aC'SSUS 
son't 'transmises par 1c vreceVeur des douanes 
au‘ Bureau central d‘e‘T.V.A. pour assujetfis 
‘écrangérs. ‘

I 

On notera que I’agréation‘ d’un représentant 
fespon'saBlé es: indispensable, aés‘ avant' l’e' 

Ier avril 1971: 
I 9 Iorsque'l’assujet‘ti établi Al’étranget détient, 
21H 31 déCémbr'e 1970, (1‘63 biens ’e’n stbck 
.éh Belgique, pour l’e‘squels i1 veut ob‘tenir 1a 
dét‘aXation 'en vertu dc Particle 99 du Code; 
2° -1‘orsque l’assujetti établi it l’étranga 
Vent béfieficier, pour des importations défin‘i— 
tives ‘d‘e‘bie‘ns, par'l’zi frontiéré Belgoméenlan— 
daise'ou par la frOntiére belgo-luxembour— 
geoise, du régimer de report de' paiement 
prévu par l’article 6, § 2, de l’arrété royal n“? 

7, du 12 131331970; 3 ° lorsque l’assujetti‘établi 
'21 l’étran'gér'veut"bénéficier pOur des impor-a 
tgtions‘ tefiipéraires de' Imatéricl destiné é 
l’exééu’tion de t'ravaux de toute nature, du 
régirhe dc feport'deipaier‘nent‘prévu'par-l’arti; 
C16 7 {ie l’arrété royal 111° 7', du 12 mars 1970; 
4° lorsque 1’asstijett'i établi 5. l’étranger désire 
o'pérer; nOtaminent ‘dans 163.6215 4011 illeffcctue, 
d’uflé maniére‘ Contifiue, 'dcs 0pérations dams 
16 pays, 19.» déduc‘tio‘n ifnmédiéte ct-atitomati— 
qua, dané les déclarations périodiques; des 
taxes greVant les bie'ns 611 1e5‘serviges‘ des— 
vtinés 2‘1 l’exécu‘tioh de ces opérat‘ions 
Par‘ ailleurs, l’administrétién se if‘éserve Ie 

droit‘ dc fetiré'r ’13 dispense d'e l’obligation dc 
‘f’aixjé agréér uh représentéhtlresponsabrle, pOur 
des éSsujetds auxque‘ls e‘lle notifierait s‘a 

‘décji‘sion par 'lettrc recdmmandée 5.1a‘pbste. 

11. Re'girhe des dispenses d’agréatim c3 dater du 
1e’r aurz'l' 1971

' 

L’assujettirétran'ger est dispensé de'faire ag’féer 
re'présentafit fespons'able:

' 

D O QU-M E N\T5S 

1° pour lcs prestations’ de services de carat- 
tére intellectuel qu’il eEectué‘ dans le‘pays 
(tr’aVaux d’études et de contréle, rétudes .de 
mafehé, entrepriseéwde ‘publjcité; cessionr ‘ou 
cencession de droits intélle'ctuels, te‘ls brevets; 
marques dc fabriques at de COmmefc'e, ‘droits 
d’auteur)‘; 

' ~ 

' - 

2° pour les. prestat’ions”de~"scrvices (‘16 came-.4 

tére matérieI; *qu’il efi'ectue occasionnelle'rhent 
en Belgique; ' ' 

'
" 

3° pour les opérations, dc caractére oceésiom— 
nel, comportant la; ‘revente, Ldansfile pays, de 
biens qui y Ont .été achetés ou qui‘ o'nt été 
importés; 

‘ 

‘ 
‘

‘ 

4° pour‘l‘es liv‘raisbns id‘e T‘biens et ‘les prestai 
tions de services efiecttlées dans le pay’s mais 
exempté‘es en vertu des: articlés 2.4, I'°, 391.5. 

42111; Code. 
Par .contre, l’assuje‘tti établi 5; l’étranger est 
t'e‘riu de faire agréer représentant respbn- 
-sable,%1 datet du Iér- iavr’iI 1971, pour les‘ li- 
vraisohsde 'biens et les prestations dc services“, 
autres :u de earactére intellectuel, que 
I’assujetti efi'ectué d’runc mam'ére‘ ‘suiv'ie en 
Belgique etqui sent impos'ées é‘l'a T.V;A.‘-‘ ‘ 

E65 dispenses d’agréation‘pfévues, par ‘l’ad- 
minisfiféiion” o'nt ‘un 'caractére- facultatif. 

L’assujetti établi 5L 1"écrang‘er'peut, en effet, 
avoir‘ intérét 5; y fen‘oncer, ,notzumnent Si, 

you}; (163' opérations quail, efi‘ectue‘ clans 1‘6 

pays, '11 dé‘sire opérer 1a déduction immédiatc 
Aet'automatique, (13115 165 d’éclarations‘périm 

diquement dé’p‘osées. par son représentant 
r‘és’ponsé‘ble, -d‘€s taxes grevént les ‘biens on 165 
services destinés i l’exécution de ce‘s opéra- 
tions. 

12. Perception de‘ la'taoée par “l’ussujettiwé'tabli ii 

fl’e’trdnger, en ca: deidispensé d’agre’ation ‘d’un 

r’eprésentarit fesponsable 
‘ r 

-‘ ' 

La dispense de‘ faire agréer- un représentént 
responsable n’éntrain'e pas, en' principe, 'la 

dis ense “(Sur l’assu'ctti établi iri’étrangcr, P P J 

d’acquitter la‘téxe' due suxj les livraiéon's dc 
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biens et les prestations de services qu’il 
effectue en Belgique. 
En vertu dc l’article 5 dc l’arrété royal n° 3 I, 
la taxe due sur ces opérations est acquittée, é, 

concurrence de son montant, par ‘l’apposition 
ct I’annulation dc timbres fiscaux. 
A cet effet, l’assujetti étranger établit, dans un 
délai prévu par l’article Ier, dernjer alinéa, 
dc l’arrété royal n° I, du 23 juillet 1969, um: 
facture, en double exemplaire, portant les 
mentions prescrites par l’article 2 de cet 
arrété; i1 appose ct annule 1a partie supérieure 
des timbres sur la facture qu’il délivre £1 son 
cocontractant et la partie inférieure de ces 
timbres sur le double de la facturc qu’il' 

conserve. . 

L’annulation dc chaque partie des timbres est 
faite en caractéres trés apparents, soit par unc 
mention manuscrite, au moyen d’une encre 
indélébile, comprenant la date de l’annulation 
et la signature de l’assujetti étranger, soit par 
l’emploi d’une grifie reproduisant :‘1 l’encre 
grasse, outre la date, le nom patronymique,‘ 
Ia dénomination ou la raison sOciale ‘ de 
l’assujetti étranger. La date doit seule étre 
reproduite entiérement sur la partie du 
timbre annulée; la signature doit étre 
compléte, majs elle peut déborder. 
L’apposition et l’annulation des timbres 
fiscaux peuvent étre opérées, soit par 1’assu— 
jetti établi 2‘1 l’étranger, soit par un corres— 
pondant ou un mandataire agissant pour son 
compte en Belgique, e: notamment par le 
cocontractant établi dans le pays dc l’assujetti 
étranger.‘ 

13. Dispense dg l’obligation d’acquitter la taxe 
L’assujetti établi '21 l’étranger ,dispen‘sé dc 
‘l’obligation de faire‘ agréer un représentant 
responsable est dispensé de l’obligation en 
principe corrélative d’acquittei' 1a taxe due, 
de la maniére prévue am 11° 12., lorsque 
l’exécution des livraisdns dc biens ou des 
prestations 'de services n’¢ntraine pour cet 
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assujetti aucun droit 2‘1 déduction dc taxes en 
amont. Tel est normalement le cas Iorsque

‘ 

l’assujetti effectue, au départ de son pays, des 
prestations dc services de caractére intellec— 
tuel (travaux d’études, insertions publicitaires, 
études dc marché, ccssions ou concessions 
de brevets, know-how, marques dc fabriqucs 
et de commerce, droits d’auteur, etc.) qui 
sont ccnsées utilisées en Belgique lorsque le 
maitre de l’ouvrage y est établi (arr. roy. 
n° 5, art. 3). 
Le mode dc perception prévu par l’art'icle 5 
dc l’arrété royal n° 3 I doit en efiét permettre 
i l’assujetti établi é l’étranger de récupérer 
les taxes ayant grevé les biens ct services 
utilisés pour I’exécution des opérations taxées 
(v. n° 15). 11 ne se justifie pas d’cn maintenir 
I’appIication z". défaut dc déductions £1 opérer. 

14, Situation particuliére. Transports y inter- 

nationaux de personnes 
Le transport rémunéré dc personnes est 
soumis :31 la T.V.A. au taux de 6 p.c. dans la 
mesure oil ce transport est effectué dans le 
pays. Toutefois, Ies transports maritimes dc 
personnes et les transports aériens inter- 
nationaux de personnes, sont exonérés de la 
taxe. 
Normalement, la perception de la T.V.A. est 
assurée, pour compte du transporteur étran— 
ger, soit par un établissement stable qu’fl,ér 
en Belgique, soit é défaut d’un tel établisse— 
ment, par un représentant responsable spé- 
cialement agréé :‘1 cet efiet pour l’application ‘ 

de la T.V.A. L’existehce de ‘ce représent’ant 
'est justifiée par la production :‘1 1a douane 
d’un lcttre d’agréation, ou d’un certificat en 
tenant lieu, délivxé par 16 Bureau central de la 
T.V.A. pour assujettis étrangers, éBruxclles. 
Toutefois, 31 titre temporaire, les transpor— 
teurs 'étrangers~.qui n’ont ni établissem¢nt 
stable, m' représentant responsable5 sont 
autorisés it efl'ectuer- des transports inter- 
nationaux, en acquittant A la dquane, en_ lieu 
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et place de la taxe due sur le patcours intéa 
rieur, les sommes forfaitaires suivantes, au 
moyen d’une quittance 2,58 qui fait rcssort'ir 
qu’il‘ s’agit d’une perception £1 titre de taxc 
sur la valeur ajoutée: 
a) transport dc personnes par service non 
régulier: 
I° véhicule carrossé pour transporter au 
maximum 6 personnes, outre le chauffeur: 
20 F; . 

2° véhicule carrossé pour transporter plus 
dev6 personnes ct au maximum 20 personnes, 
outre le chauffeur: 50 F; 
3° autocar carrossé pour transporter plus de 
Io personnes ct au maximum 20 personnes, 
outre le chauffeur: 100 F; 
4° autocar carrossé pour transporter plus de 
20 personnes, outre le chauffeur: 200 F; 
5° bateau: 200 F! _ 

1)) transport dc personnes par service régulie 
(autobus ou bateau): 400 F. 
Les sommes forfaitaires prévues ci—avant 116 
mm pergues qu’une fois é. l’égard des véhicu- 
les qui, au cours d’unc méme journée, péné— 
trent 5. plusieurs reprises en Belgique. La 
quittance 258 délivrée lors du premier 
passage de la frontiére doit: 
a) indiqucr, outre ,les éléments habituels 
parmi lesquels figurent le nom et l’adresse du 
transporteur et la date de la délivrance de la 
quittance, 16 numéro de la plaque d’immatri-e 
culation, le numéro du moteur et du chéssis; 
b) étre prés’entée 5 la- douane chaque fois que 
Ie transporteur prétend déjé, avoir payé 1a 

. sonime forfaitaire au cours de la méme 
journée. 

15. Remboursement a l’assuje‘tti e’tabli a l’e'tran— 
ger des taxes ayzmt greve' les biens ‘et les services 
utilise’s pour les ope’ration‘s qu’il‘ a efléctuées (arr. 
roy. n‘f. 31, art. 7, § Ier) 
Lorsque l’assujetti étranger a fait agréer un 
représentant responsable, il est, pour les 

déductions 2‘1 opérer, mis ,sur le méme pied 

DOCUMENTS 

qu’un assujctti établi en Belgique. Le repré- 
sentant responsable dépose périodiquement 
au nom de l’assujctti représenté une décl‘ara— 
tion. oil i1 impute dcs taxes dues pour une 
période donnée les taxes dont le droit- 5. 

déduction a pris naissance au cours dc: 1a 

méme période et pour lesquelles les condi— 
tions d’excrcice de ce droit sont respectées 
(factures réguliéres, documents d’importa— 
tion libellés au nom de l’assujctti, etc,; 

A.R. n° 3, art. 2, 3 et 4). La déduction a 
ainsi un. caractére imm‘édiat et automatique 6t 
6116 s’opére sous la responsabilité du repré— 
sentant. 
Lorsque l’assujetti établi £1 l’étranger est 

dispensé de l’obligation dc fairs agréer un 
représentant responsable ct qu’il fail: usage de 
cette dispense, i1 peut néanmoins obtenif 1e 
remboursement dcs taxes grevant s¢s en- 
trées, pour autant qu’il produise au Bureau 
central dc T.V.A. pour assujettis étrangers 1e 
double dfiment revétu des timbres des 
factures ’délivrées :‘3. son cocontractant con- 
formément 2‘1 Particle 5 de I’arrété n° 31 
n° 12‘). Mais dans ce cats, 16 tamboursement 
ne peut [porter que sur les taxes grevant les 
biens et les services qu’il justifie avoir utilisés 
pour l’exécution des opératio’ns ainsifacturées. 
Une comparaison des factures d’entfée (ou 
des documents d’importation) et des factures 
dc sortie est ainsi nécessaire, ce qui implique 
une rédaction précise de ces factures, notam— 
ment en ce qui ‘concerne 1a désignation des 
biens et des services et des quantités achetées 
ct vendués. 
La, demands dc remboursement, en trois 

exemplaircs, est introduite au Bureau central 
dc T.V.A. pour assujetti's étrangers, accomi 
pagnée d’un relcvé récapitulatif, en trois 

exemplaires, des factures d’entrée ou des 
documents d’importation constatant les taxes 
$1 rembourser, ainsi que des factures de sortie 
constatant les taxes dues. Les factflres d’entrée, 
.165 documents d’importation ct les doubles 
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de factures de sortie doivent éfre joints 5 la- 
fl'e‘mande st 311 relevé. Mention est faitédans 
1a demande d’une élection dc domicile de 
17 assujetti étranger at: domicile ou au‘ éiége 
d’une ‘personne établie en Belgique. 
Le Bureau central vérifie l’a ‘demande ainsi 
introduite et op ére, s’il y a lieu, ‘16 fembourse-e 
mént, qui s’effec‘tue, dans les trois mois {£1 

partir ‘d‘e 1a récept’ion de la demande, de la 
maniére prévue par Particle 12 de l’arrété 
royal 11°'4, du 29 décembre 1969. 
Une seule-demande ‘en remboursement peut 
étré introdiiite par triInestre. 
Un remboursement de taxes greva’nt les 
entrées dc 1’assujetti»-établi 2‘1 l’étranger peut 
également étre accordé 'selon la méme 
pr‘océd‘u‘rei 

I b lorsque l’aSsujetti établit que les biens et 165 
services grtEvés des taxes bélges‘ ont‘ "été 

utilisé‘s pour I’Iexécutién d’opér‘ations exemp= 
téeS de la taxe‘ en‘ Vertu des articles 39 2‘1‘ 42 du 
Code ’(exportations, transports internatio— 
naux dc marohandises, ve'ntes 21 des ambassa- 
des, e‘tc.);

" 

2’9 lorsque l’assujéttir établit qUe les ‘biens on 
165 serviCes vgrevés des taxes belges ont été 
utilisés pour l’exéc‘ution d’opération's efiectua 
ées par hii £1 l’étrang‘er vet; qui auraiént été 
imposées si clles .avaient étér effectuées ‘en 

Belgique; 
'

‘ 

3° Iors’qu’u‘n' t'ransporteur étranger de per: 
sonnes établit qu’il a acquitté 1a =taxé, 51 1a 
d‘ouane, se‘lon les .régles .préqS au 11° 14-. 

SECTION 4. —- RfiGULARISATION, A OPfiRER 
PAR LE »COCONTRAICTJAN'I‘ fiTABLI EN 
'BELGIQ‘UE‘ by L’ASSUJETTI fiTABIrI .A 
'L’I’ETRANGBR 

16. Situations oh la régularisation doit siope’rer 
L’asSujetti étabh' 2‘1 l’étranger doit normals; 
ment acquitter- 1a taxe due sur les livraisons 
dév'biens et les preStations de services fqu’il 
effectue en‘ Belgiqué, soit que ‘cette percepa 
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tion soit assuré par le représentant fesponsable 
qu’il. a fait‘ agréer, soit qu’il l’assurelui-méme, 
pa’r l’apposition ct l’annulat‘ion dc timbres 
fiscaux sur la factur‘e qu’fl‘ délivre conformé— 
ment :‘1 Particle 5 dc l’arrété royal n9 3 I (v. n° 
12,). . 

Mais cet assujetti peut 2‘1 la fois étre dispensé 
de faire agréer un représentant responsable ct 
d’acquitter 1a taxe de‘la‘ fagon susindiquée 
(v. n° I3). 11 peut, d’autre part, fafllir £1 ses 
obligations en la matiére. Dans ce cas, i1 

appartient, au coc’ofitra’ctant établi en Belgi- 
que de l’assujetti étranger d’acquitter la'taxe 
duc de la maniére prévue au n° I7.~ 

17. Made de régulari‘satz’on V 

_L’.article 6 de l’arrété royal n° 31 'détermjnc 
cornme suit 13. fagon dont It; cocontractant 
établi en Belgique doit acquitter 19. tax: due 
en lieu et place dc l’assujetti étranger, ' 

«Lorsqu’un assujetti établi :‘1 17étranger, qui 
n’a pas d’établissement stable en Belgiquc, 

’ 
. , 

‘ 
_ I ‘I 

r I . r n:a pas falt agreer 11D. representant ICSPOH‘ 
sable et n’a pas acquitté 1a taxe de la maniére 
pr'évue :1 Particle 5, 16 cocontractant établi 
en‘ Belgique acquittecette-taxe: “ ' 

1° s’il est un assujetti tenu au dépét d’une 
déclaration mensuefle ou trimestrielle, en la 
comprenant dans le montant‘ d‘est taxes dues 
repris dans la déclar‘ation 'relatiVe £1 1:; période 
tau courslnde laquellc 1e fait générateur dé 1a 
taxe s’est pfoduit; ‘ " ' 

2° ~s’il‘ est 'une3 personne ‘autre' qu’un assujetti 
tenu au dépét dime déclaration mensuelle ou 
trim’estrielle, par l’apposition ct 1-’annu1_ation 
de timbres fiscaux entiers, dans les dix jours 
£1 partir de l’expiration du délai prévu par 
l’arti‘clb Ier, dernie‘r alinéa, ac l’arrété royal 
n° I, du 23 jufllet'1969; sur la facturerreg‘m de 
l’e’tranger ‘ou, é'défaut dc facture‘, sur'un 
document qu’il crée hucette fin. La- facture, 
ou le document en tenant h'éu, doit porter 
l’indication de 13. date 92;. laquelle jl est délivré 
ou établi, 'Ie n'uméro‘d’ordre sous leqtielv il est 
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inscrit au facturier d’entrée et les mentions 
prescrites £1 Particle 2, 2° 21 6°, dc l’arrété 
rOyal n° 1, ‘précité'. L’an‘nulation du timbre 
est faite derla miniére' indiquée ‘5. Particle 5, 
alinéa 3, sous cette réserve que les deux par- 
ties du timbre doivent tester adhérentes ‘et 
que la mention you ‘13. grife doivent étre 

apposées dans le sens de la plus large dimefi- 
sion du timbre.» 
Lorsque 16 cocontractané établi en Belgique a 
a‘cquitté la taxe dans les délais prévus par la 
dispositlon précitée, sa situation est considé- 
rée comme réguh'ére; i1 116 doit pas acquitter 
d’intéréts pour paiement tardif ct i1 n’en— 

court auctmé amends. 
D’a’utre part; ce cocontractant ne peut exciper 
de sa ‘bonne foi pour Se soustraire 5.1a percep— 
tion prévue par l’article 6 dc l’arrété précité. 
Ses obligations en la matiére ‘résultent en 
effet clairement des dispositiqns de cet 
arrété. 
Aucune régularisation ne doit étre opérée par 
un cocontractant établi en Belgique pour un 
transport international de [personngs effectué, 
p’our son ,compte, par un- assujetti établi 5, 

I’étranger (v. n°- I4).‘ 
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DOCUMENTS 

SECTION 5. —D1’3DUCT10Ns A orfiRBR PAR 
LE COCONTRACTANT fiTABLI EN BELGI— 
QUE DB L’ASSUJE’I‘TI éTRANQER, 

, 18. Cbndz'tions d’exercice du droit c3 de’duction 

(arr. roy. n° 3I, art. 7, § Ier) 
L’article 7, § Ier, dc Farrété royal n° 31 pré- 
voit expressément que le ‘ cocontractant 
établi en Belgique de l’assujetti étranger he 
peut opérer 1a déduction des taxes gr‘evant 
les biens et 165 services foumispar cc dernier 
que: ‘ 

— s"i1 détient le document délivré par 16 

représentant responsable conformément £1 

Particle 4, § 2. (v. n-° 5);. 
— s’il détient 1a facture revétue aes timbfes 
‘représentatifs de la ,taxe, que Iui a adressée 
l’assujetti étranger, conformément EL Particle 

v 5 (V. n° 12); .
‘ 

~ s’il a inscrit 1a taxe due dans sa déclaratio 
conformément 5. Particle 6,, 1° n° I7). 
Hormis les trois situatlons susvisées, aucune 
déduction ne peut étre exercée par le cocon- 
tractant, méme si 11’as'sujetti étranger lui a 
'p‘orté en compte 13 tax: due c; qu" i1 19. lui a 
payée. 
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I‘FA NEWS 
Remarks 'by the Honorable John B. Connally, Secretary of the Treasury, before the 

International Fiscal Association, Lisner Auditorium, Washington, D.C., 
October 4, 1971 

It givgs me great pleasure to participate in 
this opgm'ng session of the 25th Congress of 
the International Fiscal-Association, and to 
extend to this distinguished gathering a warm 
welcome. I understand this is the first time 
this Congress has met in the United States. 
We are honored by our Visit and trust that 
you will return often. 
I specially greet those among you who now 
serve, or have served, as ofi‘icia‘ls of foreign 
governments. On many occasions you have 
been most gracious to our representatives in 
fruitful discussions and negotiations in your 
own countries. 
This 25th Congress Will, I also, understand, 
mark the close of an era of some thirty 
years during which Dr. Mitchell Carroll, 
one of our distinguished citizens, has served 
with such devotion and ability as your 
International President. Both as a public 
servant and as a private citizen, Dr. Carroll 
has given bountifully of his time and 
energies in the development of tax’ treaties 
and in numerous other aspects of inter— 
national taxation. He has been a pioneer in an 
area which grows in importance with each 
pa’ssing year. 
On August I 5, President Nixon announced 
a series of bold measures designed to lead the 
United States into a new economic era and 
to achieve a more balanced and sustainable 
economic relationship with the rest of the 
world. 
The President took vigorous steps to unite 
our nation in a cooperative effort to quell 
the forces of inflation and to secure a stable 
and prosperous domestic economy. 
On the international side he trook steps, 
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through suspension of the convertibility of 
the dollar into reserve assets and the im— 
position of a temporary import surcharge, to 
arrest the deterioration in our external pay- 
ments as a' prelude to a new era of World 
economic equilibrium. 
We have begun, with our friends throughout 
the world, discussion of measures which will 
secure, both for the short term and for the 
long range, a revision of international rules 
and practices that will nurture and sustain 
international finance, trade, and develop- 
ment. We look forward with confidence to 
the evolution of a revised monetary system 
and trading arrangements and a more 
balanced sharing of responsibilities for the 
security of the Free World. 
In the ongoing search for solutions to these'

v 

pressing problems, all nations must bear in 
mind the vital role which fiscal mattcxs play 
on the international scene. Fiscal matters are 
necessarily intertwined with international 

- finance and trade, They can create barriers, 
and they can induce or impede the flow of 
goods and services and capital funds. 
Much attention has been given in the past 
several decades to. the development of inter- 
national ‘tax treaties to eliminate double 
taxation, to prevent fiscal evasion and to 
improve tax administration across inter- 
national borders. We are pleased that the 
United States has been an active participant 
in these developments. We have entered 
into some thirty tax conventions with other 
natiOns and are moving to eXtend and revise 
these agreements with numerous countries. 
The members of your Association are 
contributing much toward the development 
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of new concept-s~ and understanding in this 
complex field. We are particularly pleased 
that the Organization for Economic Coop- 
eration and Development has reconstituted 
its COmmittee on Fiscal Affairs, enlarging 
the scope of its work. 
We hope that the United Nations will 
continue and expand its fiscal studies. The 
International Monetary Fund has assisted 

developing nations in tax policy matters. We 
have derived much satisfaction from our 
participation in the work of the Inter- 

American Center of Tax Administrators 
(CIAT) and in otherwise assisting developing 
countries in their tax administration. 
But much difficult, intensive and rewarding 
work remains to be done in the international 
fiscal field. 
For example: 
i— We must develop standards for classifying 
taxes and measuring tax burdens in order that 
wet may understand and compare the tax 
systems of diferent nations. The O.E.C.D. 
Committee on Fiscal Affairs has begun work 
on this subject. 
— We must reach agreement upon the 
issues of border tax adjustments and other 
fiscal laws and administrative practices that 
have such important effects 'upon imports 
and exports and the location of commercial 
enterprises. In this connection we 'should 
look afresh at the difi‘icult distinctions drawn 
between so-called “direct” and “indirect” 
taxes. 
-— We must consider the proper scope of 
so-called “tax holidays” in developed and 
developing areas, especially when tax in- 
centives are offered for plant investment 
designed primarily to produce goods for 
export. 
— We must seek long-range agreement 
upon principles of nbndiscrimination against 
foreign direct investment and foreign 
nationals. The United States has entered into 
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several recent tax treaties that incorporate 
expanded nondiscrimination provisions. We 
hope to extend those provisions to other 
treaties and to participate in developing 
guideposts for the application of the broad 
concept- 
— We must consider the effect of various 
structures of corporate income taxation 
upon the international business community. 
— We must consider together the impact of 
the conduct of trade through foreign base 
companies and other affiliates that cnable 
exporters of some countries to enjoy 
advantages overvothers. 
— We must give serious attention to the 
effect of Withholding taxes and exemptions 
for interest payments upon international 
capital markets and the flow of funds. 
— We must improve and expedite coopera— 
tive steps among the tax administrations of 
the world to dispose of cases that might 
produce double taxation or might permit 
escape from taxation in any country. In 
particular, we have taken steps to improve 
our “Competent authority” procedures and 
to encourage our citizens and corporations 
to make :use of them; and we have actiVely 
pursued understandings With other nations 
regarding exchange of fiscal information to 
combat tax evasion. 

Icite these problems merely .215 illustrations 
of the necessity for continuing research and 
negotiation among conscientious and able 
men and women of good Will, bo_f;h in and 
out of government, in all the nations. 
In the meeting of the International Monetary 
Fund here in Washington last week a num- 
ber of speakers underscored the fundamental 
need for fair, widely understood, and en-

' 

forceable international codes of conduct in 
trade and monetary matters. I stated publicly 
that I shared that emphasis, and noted that 
the International Monetary Fund should play 
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9. Central role in developing .and monitoring 
those codes. 
I suggest that similar international codes of 
conduct should be developed and enforced 
With respect to international fiscal matters. If 
we can agree upon acceptable fiscal norms 
that affect trade and capital flows, we shall 
have taken giant steps across mountains of 
misunderstanding and across crevices of tax 
avoidance. We shall have then coordinated 
fiscal conduct with monetary and trade 
‘practicés to the betterment of the world 
economy and a fair opportunity for all 

nations to participate fully in it. 
I suggest to you also that there is a pressing 
need for intensified efforts to reach solutions 
for these fiscal problems as well as those in 
the monetary and trade field. We should 
promptly-explore the feasibility of creating a ' 

continuing secretariat with a staff of ex— 
perienced .fiscal experts and more frequent 
zind thorough discussions amOng the re- 

. 
presentatives of participating nations. 
This might be accomplished under the aegis 
of an'existing intérnational organization or 
through creation of a new organization, 
perhaps affiliated with an existing body. 
However it may be evolved, I believe we 
have reached the time when a contihuing 
and heightened organized effort must bp 
made to deal with international fiscal afiairs. 
We have been conétantly impressed with the 
ability and dedication of the fiscal officials 
of our sister nations who deal with us, both 
bilaterally and' multilaterally, in these mat- 

480 

ters that are of such vital concern, But they, 
as we, have manifold domestic responsibili— 
ties, and bilateral negotiations are necessarily 
time consuming. While bilateral discussions 
must continue on specific questions, we need, 
I believe, a more active forum for multilat- 
eral study, debate and agreement on inter- 
national fiscal affairs to match those that 
exist with respect to monetary‘ and trade. 
matters.

‘ 

The United States stands ready in the future, 
as it has in the past, to participate actiVely in 
this essential Work. I hope that an organiza— 
tional structure can be created or extended to 
facilitate and expand these efibrts, and we 
are prepared to explore promptly with other 
countries the attainment of that goal. 
In concluding my remarks before the Inter— 
national Monetary Fund last week, I said 
that proceeding together with vision we can 
build a Better monetary world; that; with 
Wisdom we can devise improved monetary 
arrangements; that with courage we can 
reduce restrictions on trade and payments; 
that with patience we can produce a balance 
ofopportunity‘and responsibility for rich and 
poor alike that fits the imperatives of-today’s 
world. I found those qualities present in the 
men who attended that meeting. I am sure 
that they exist as well in those that have 
gathered here today to discuSs worldwide 
fiscal matters. 
Secure in that conviction, 1, say to you today, 
as I said last week, that I look to the future 
with confidence; 
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25th Congress Washington — .1971 

Subject I: The fiscal treatment of inter- 
national investment - trusts .and‘ mutual 
funds, having regard to the maj 0;; regulatory 
and foreign exchange, features in this Various 
countries.

' 

RIBS OLUTITON 

In accordance With the resolution adopted in 
Athens in 1962‘; andthe ideas expressed‘at the 
present meeting; the Congresg with a» View to 
assuring a fair and equitable taxation of 
holders of shares and units issued by “ITS” 
investing in securities, xgegarcllcss of the legal 
form of such “1T5” (contractual .type or 
company type); ' 

Recommendsvthat ‘ 

- 
, , _‘ . 

(1:) the interposition of an “IT”. should not 
subStaltiaHy change the level or distribution 
of the tax burden on the yield of the invest— 
at: - 

(2.) capital: gains realized by an “IT”, on its 
invcstincnts should be; taxed only On the 
level of the holders ofr'shares and units issued 
by such “IT” without taking, into considera— 
-tipn(1u1distgibuted capital gains, realized by 
an f‘IT”; - v . 

(3)~7“:‘IT,S”, irrespégtive of their legal form, 
should be granted anzjndependent right of 
relief from any taxes withheld at the‘source 
on; income-«of. the,_“IT” (particularly. on 
dividends and: interest) under the respective 
national legislation or under my tax treaty, 
providédthat ,7 - r 

’

‘ 

(a) the “ITS.” operations? ate subject, to 
rcgulatibns assuring the‘ security of the 
investors, I ,

' 

(b) the “IT” is 'rcquited-to‘ distribute sub- 
stantially the Whole offits incéme from 
investments, ‘ 

‘(c) distributions; of sin “IT.”» are subject 
pighcri to’ a personal tax imposed on the 
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holder-ote unitor sharc, act to a With- 
.holding' tax? at source in the IT’S country 
of residence; ‘ 

Suggests ' 
‘

. 

to the competent national ‘IauthOrities and to 
the QECD Committee on Fiscal Affairs to 
prepare) and to 'submit, cOnc‘rete proposalsfor 
the implementation of the aboveémehtioncd 
third .tecdnnnéndation, by international tax 
treaties, ‘ 

-

' 

Subject II: Criteria for the allocation of items 
of income and eicpense between related 
carporations in Maren: 's'tates, whether or 
not parties to tax conventic'ms;

I 

RESOLUTION 

Considering that the reallocation byl’tax 
authorities of incdme or expense beeen 
related entities in different countries often 
results in economic double taxation, 
The Congress. recommends, in order to avoid 
this rcsult,

‘ 

I. Where tax treaties exist 1, 

— -that rproteduresfor. mutual consultation 
and agreement between, competent 
(authorities be provided. and be further 
developed and brOadened,' Wham-they 
are already ‘provided,.in or'der to enable 
the participating max authorities'io‘ deal 
adequately with the‘se matters; ‘ 

— that, in particular, the recommendations 
in respect .of preliminary consultations 
and mutual agreement procedurc'adbpted 
at the 23rd Congress'2in Rotterdam with 
respect to, Subject I, I, ‘2 and ,3" (see 

attachment), be taken into account With 
'rESpeCt -to,,a11_ types of income and-ex- 
pense; 
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— that any procedural rules existing under 
domestic law which may raise obstacles 
to the application of the mutual consulta— 
tion procedure, or to the implementation 
of any agreement which may be reached, 
should be altered in this respect; 

- that appropriate international organiza- 
tions such as IPA, the OECD, through 
its Committee on Fiscal Afairs, theEEC 
and the UN, through its appropriate 
bodies, study the development of guiding 
principles relating to the allocation of in- 
come and expenses with respect to interna~ 
tional transactions between related entities 
that are ‘ 

consistent with administrative feasibility 
and the practical conduct of business in 
harmony with the relevant international 
tax standards and domestic tax systems, 
and 

(b) acceptable by as many countries as 
possible;

i 

— that such bodies further study the 
development of a procedure for inter- 
national consultation or advice or other 
methods which could be applied in 
appropriate cases when the competent 
authorities experience difficulties in reach? 
ing agreement; 

— and that appropriate international organi- 
zations, such as the UN Ad Hoc Expert 
Group on Tax Treaties Between Devel— 
oped and Developing Countries give 
consideration to the particular factors 
which are involved in allocation questions 
arising between developed and develop- 
ing countries. 

(aV 

2. Where no tax treaty exists 
‘ - that the tax authorities, with respect to 

the consequences of reallocations, take 
into consideration the effects in other 
countries and relevant international tax 
standards. 

ATTACHMENT RESOLUTION SUBJECT 11 
25TH CONGRESS - 1971 

1. Preliminary consultation 
a) 

b) 

a) 

b) 

c) 

d) 

If the country of origin decides to con- 
test either the nature or the amount of a 
payment made by a subsidiary company 
to its foreign parent, it should at the 
subsidiary company’s request inform the 
other country before making any assess- 
ment. - 

The two countries should seek to arrive 
at an agreed decision with the least 
possible delay. 

. Mutual agreement procedure 
In all cases where the profits of related 
companies are in dispute in one or other 
of two national jurisdictions as a result of 
the application of article 9' and article 12 
paragraph 4 of the OECD Model Con- 
vention or ofthe application of a conven- 
tion with similar provisions, the mutual 
agreement procedure provided under 
article 25 of the Model Convention or 
by any similar article of a bilateral con— 
vention shall apply. 
The mutual agreement procedure may be 
applied prior to the assessment of any 
tax either by one of the tax authorities 
involved, or at the request of one of the 
taxpayers concerned. The taxpayers in— 
volved should be able to participate in the 
mutual agreement protedure and to make 
representations. 
If the two tax authorities involved cannot 
agree, and if there is no international 
procedure laid down on the lines suggest- 
ed in paragraph 3 hereafter, they should 
together seek a mutually agreeable and 
equitable solution in order to avoid 
double taxation. 
Measures taken Within the framework of 
an informal procedure should be applic- 
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able even if assessements made have 
become res judicata. 

3. International juridical procedures 
It is highly desirable that an international 
arbitration 0r juridical procedure should 
be set up. Any arbitral or judicial tribunal 
compentent to deal on a supranational 
basis should be able to. adjudicate with 
binding effect on the two national states 
concerned. 

‘ 26TH 1m CONGRESS 25—29 SEPTEMBER, 
1972. IN MADRID (SPAIN) 

On the Wednesday afternoon during the 
I972 Congress the Spanish Branch will 
organize two seminars on the subjects: 
I — Taxation of small and medium business 

enterprises 
- L’imposition des petites ct moiyenn'cs 

enterprises industrielles ct commerciales 
—— Die Besteuerung der' kleinen und mitt- 

lercn Gewerbebetriebe 
II— Taxation of land in the light of the 

processes of urbanisation 
- L’imposition des terrains dans le cadre 
du développement urbain 

-- Die Besteuerung des Grundbesitz'es im 
Zusammenhang mit der Urbanisierung 

'In View of the restricted time available and 
also in order to focus the discussions, the 
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Spanish Branch will only allow those experts 
to take the floor who have been announced 
beforehand by their national branch, ulti— 

mately the I 5th February 1972. The number 
of experts involved in each seminar will not 
exceed I6 persons. They Will be requested to 
submit a written report of maximum 10 
pages by the Ist April 1972: 
IFA members belonging to a national branch 
who are interested to participate are invited 
to contact the secretary of their branch. 
Details about the procedure will be ex- 
plained in a circular letter from the SeCretary 
General to all national branches. 
Direct members of IPA are requested to 
contact the Secretary of the Spanish Branch, 
Prof. N. Amorés Rica, Quintana 1'5, 

Madrid 8. 
Seminar I Wfll be presided by Mr. Inigo 
Oriol Ibarra, Vice President of the Chamber 
of Commerce and Industry (Spain) 
Mr. L. Mehl (France) will act as gefieral 
reporter.. 
Chairman Seminar II, Profl G.A. Micheli 
(Italy) 

' ' 

General reporter: Mr. Manuel Vriarte Zul— 
veta, Inspector dc Servicios, Ministerio dé 
Hacienda, Madria. .

. 

The final organization of the seminars is the 
responsibility of the Spanish Branch. Simul- 
taneous translation will be provided. 
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tion of business. 
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ed by Verlagsbuchhandluhg. des; Instituts, der 
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ZIZPP-' 
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'-
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The 1971-, A 
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Library International Bureau of 
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method of levy. 
Library International Bureau of 
Fis'cal Documentationno. B 5842 

FUN-DHEFT‘FfiR STEUERREQHTfiby Ziemgr, 
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THE SECRETARIAI. PRIMER, published by 
Eastern Law House Private Ltd. Calcutta, 197:. 
390 pp- 
Co‘mpany law and secretarial practice, written 
in accordance with Indian law and practice 
profusely supplemented by illustrative model 
resolutions and specimen forms. 
Library Intemational Bureau of 
Fiscal Documentation no. B 5853 

INTERNATIONAL 
FINANCING ECONOMIC DEVELOPMENT, by 
R.B. Bangs.' Fiscal Policy for Emerging Coun- 
tries. Published by The University of Chicago 
Press, Chicago 60637,- 1968. 212 pp. 
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relation to the level and trend of economic 
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believes that just as there fire distinct stages in the 
process of economic development there are 
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FOREIGN TAX AND TRADE BRIEFS, by WH. 
Diamond. Published by Matthew Bender & 
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— Eitan Berglas, An Empirical Evaluation of 
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TRIBUTI DBLLB SOCIETA IN ITALIA. 
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Chambre de Commerce de l’Industrie at de 
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Mauritania. Attention is given" to taxation, and 
the full text of the Investment Code is appended. 
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226 pp. 
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Library International Bureau of 
Fiscal Documentation :19. B 5864r 
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, 
Union Building, Private Bag 115, Pretoria. 
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material. Published by Taxation, Taxation 
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TAXATION IN SOUTH AFRICA. Secondreport of 
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Supplement 
1 971 

Convenztio‘n entre‘le Gouvernement du Royaume 
des Pays-Bas et le Gouvernement d‘u Royau me 

de Belg‘ique tendant e‘l éviter les doubles impositions 
en matiéred’impéts‘ sur le revenu et sur liafortune 

et a régler certa‘ines autres questions 
en matiére fisca’le 

TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION SUPPLEMENT ‘ AU BULLETIN DE DOCUMENTATION FISCALB INTERNATIONALE 

VOI. XXV, No. 2, February/février 1971 

INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION 
Muiderpoort — 124 Sarphatistraat — Amsterdam 

A new double taxatibn treaty between Belgium and the Netherlands was signed on October 19, 
1970; This treaty replaced the old treaty of 1933, which was out‘ of date. The treaty is in 

e‘fliect according to the rules of Article 31. At this moment the instruments of ratification .have 
not been exchanged. 

TEXT 
Le GouVemement du Royaume des Pays-Bas 
Ct ‘ 

Le Gouvememefltdu‘Ro'yaume dc Belgiquc, 
Désircux de remplacer par une nouvellc 
Convention signée £1>Genéve 1e 20 février 193 3 

pout éviter les doubles impositiohs et réglér 
certaines autres' questions e'n matiére fiscale, 
Sont convenus 'des dispositions suivantes: 

I. CHAMP D’APPLICATION DE LA 
CONVENTION 

Article 1 

Personnes‘ vise’es 

La présente Convention s’applique aux 

personnes qui sont des résidénts dc l’un ou de 
chacun des deux Etats. 

Article 2 
Impé'ts visés 

§ 161:. La présen‘te'Convention‘s’applique aux 
impéts sur le revenu ct sur la fortune perqus 
pour le compte dc chacun des’ Etats ou de ses- 
subdivisibns politidués, quel‘ que soitle systé- 
me de perception. 
§ 2. Sent“= considérés comme impéts sur le 
revenu ct sur la fortune, 163 impéts pergus ' 

sur le revenu total, sax 1a fortune totale ou 
sur des éléments du revenu ou de la fortune, 
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y compris les impéts sur les gains provenant 
dc l’afiénation de biens mobilicrs ou immo- 
biliers, les impéts sur le montant des salaires 
payés par les entrgaprises, ainsi que 163 im- 
péts sur les plus—values. 
§ 3. Les impéts actuels auxquels s’applique 
1a Convention sont notamr‘nent: 
I ° en ce qui concerne les Pays-B213: 

a) ‘de inkomstenbelasting (l’impét sur le 
revenu), 
b) de loonbelasting (l’impét sur les salai— 
res), 

C) de vennootschaps'belasting (l’impét des 
sociétés), r 

6.) de dividendbelasting (l’impét sur les 
dividendes), 
e) de vermog¢nsbelasting (l’impét sur la 
fortune), 
f) de grondbelasting (l’impét foncier), 
(ci-aprés dénommés: «l’imp6t néerlan— 
dais»); 

2° en ce qui concerne 1a Belgique: 
a) l’impét des personnes physiques, 
b) l’impét des sociétés, 
c) l’impét des personnes morales, 
d) l’imp6t des non-résidents, 
y compris les précomptes et les complé— 
ments de précomptes, les décimes et centi- 
mes additionnels auxdits impéts et pré- 
compt'es, ainsi que la taxe cormnuna‘le’ 
additionnelle 2‘1 l’impét des personnes 
physiques, 
(ci—aprés dénommés: ,,1’imp6t belge“). 

§ 4. La Cpnvention s’appliquerait aussi aux 
impéts futurs de nature identique ou analo- 
gue qui s’ajofiteréient aux impéts actuels ou 
qui les remplaceraient. :Les autorités com— 
pétentes des Etats se communiqueront les 
modific'ations substantiefles apporteés 2‘1 leurs 
législations fiscales respectives.

‘ 

II. DfiFINITIONs 

Article 3 
Definitions ge’ne’rales 

§ Ier. Au sens de la présente Conventiofi, :21 

moins que le conteXte n’exige une inter- 
prétation difl'érente: 
I° a) le terms «Etat» désigne, suivant le 

contexts les Pays-Bas ou la Belgique; le 
terme «Etats» désigne les Pays-Bas et la 
Belgique; 
b) he terms «Pays-B215» désigne 1a pattie du 
Royaume des Pays-Bas qui est située en 
Europe et la partie du lit de la mer et de 
son sous—sol située au-dessous de la mer du 
Nord, sur laquelle 1e Royaume des Pays- 
Bas a, conformément au droit inter— 
national, des droits souVerains; 
c) 16 terms «Belgique» dékigne 1e terri~ 
toire du Royaume dc Belgique; il‘inclut‘ 
tout territoire en dehors de la souveraineté 
nationals de la Belgique qui est ou sera 
désigné, sclon la législation belge sur lc 
plateau continental ct conformément~ au 
droit international, comme territoire sur 
'le‘que‘I les droits de la Belgique £1 l’égard 
du sol et du sous-sol de la mer et de leurs 
ressources naturelles peuvent étre excrcés; 
le terme «personne» comprend' 165 per— 
sonnes physiques et les sociétés;

, 

3° l’e term’e «société» désigne ‘toute personne 
morale ou toute entité qui est considérée 
comme une personne morale aux fins 
d’impos’itioh dfans I’Etat dont elle est un 
r’ésident, ajnsi qu’une sbciété ‘civilc, une 
société en nom collectif et ‘une société en 
commandite, dc droit né¢rlandais; 
les expressions «entreprise de l’un des 
Etats» ct «entreprise de l’autre Etat» désig— 
nent respectivement 'une entreprise ex— 
ploitée par un résident (16 Fun des Etats et 
une entreprise exploitée par un résident 
de 'l’autre Etat;

\

N o 

.p.

0 
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5 
° 1’ expression «autorité compétente» désigne: 

a) 611 ce qui' concerns les Pays—B35, le 

Ministre des Finances on son représentant 
dfiment autorisé; 
b) en ce qui concerne 1a Belgique, l’auto— 
rité compétente suivant sa législation 

nationale.
’ 

§ 2. Pour l’application de la Convention pat 
chacun des Etats, toute expression qui n’.est 
‘pas autrement définie ale sens quilui est attri— 
bué par la législation de cet Etat régissant les 
impéts qui font l’objet de la Convention, é 
moins que le contexts n’vexige une inter- 
prétation diEérente. 

Article 4 
Domicile fiscal 

§ 16):. Au' sens de la pre’sente Convention, 
l’expression «résident dc l’un ‘des Etats» 

désigne toute personne qui, en vertu de la 
légiSlation dudit Etat, est assujettie é l’impét 
dans cet Etat en raison de son domicile, de sa 
résidence, de son ‘siége dc direction ou de 
tout autre critére dc nature analogue; elle 

désigne aussi 163‘ sociétés civilés, les sociétés 
en nom collectif et les sociétés en comman- 
ditc, dc droit néerlandais, dont 16 siége dc 
direction est situé aux Pays—Bas, ainsi-que 'les. 
sociétés dc droit belge — autres que les sociétés 
par actions — qui ont opté pour l’assujettisse- 
ment dc leuxs bénéfices £1 ‘l’impét des person— 
nes physiqucs. 
§ 2. Aux fins de la Convention, une person— 
ne qui est membre d’une représentation di— 
plomatique ou con‘sulaire de l’un des Etats 
dans l’autre Etat ou dans un Etat tiers et qui 
a la nationalité dc I’Etat accréditant est con- 
sidérée comme résidente dc cet Etat, $1 6116 y 
est soumise aux memes obligations que les 
résidents dudit Etat, en matiére .d’impéts sur 
le revenu et sur la fortune. 
§ 3. Lorsque, selon 1a disposition du para- 
graphs Ier, une pérsonnc physique est con— 

TEXT 

sidérée comme‘ résidente dc chacim des Etats, 
le cas est résolu d’aprés les régles suivantes: 
1° cette personne est considérée C'omme rési— 

dente dc l’Etat 01‘). 6116 dispose d’un foyer 
d’habitation permanent; Lorsqu’elle dis— 
pose d’un foyer d’habitation permanent 
dans chacun des Etats, elle est ,considérée 
comme -rési'dente de I’Etat avec lequel ses 
liens personnels et économiques sont les‘ 

plus étroits (centre des intéréts Vitaux): 
si l’Etat 01:1 "cette personne a le centre de 
ses intéréts Vitaux ne peut pas étre déter— 
miné, ou qu’elle ne dispose d’un foyer 
d’habitation permanent d‘ans aucun des 
Etats, telle est comidérée comma résidente 
dc I’Etat 01‘). 6116 séjoume de fagon habi- 
tuell'e; 

si cette'personne séjoume de‘ fagon habi- 
» tuelle‘ dans chacun des Etats ou qu’elle ne 
séjoume dc fagon habituelle dans aucun 
d’eux, elle est considérée comma résidente 
de I’Etat dont elle posséde ~19, nationalité; ‘ 

si cette personne posséde 1a nationalité dc 
chacun des Etats ou qu’elle ne posséde 1a 
nationalité d’aucun d’eux, les autorités 
‘compétentes des Etats tranchent la ques- 
tion d’un commun acCord. 

§4. Lorsque, selon 1a disposition du para- 
graphe Ier, une société est considérée comme 
résidente de .chacun des Etats, elle est répu— 
tée résidente dc l’Etat 011 SC trouve son siége 
de direction effective: 

to
0

w
0 

4:.
0 

Article 5 
Etablissement stable 

S Ier; Au sens de la présente Convention, 
l’expression «établissement stable» désigne 
une installation fixe d’affaires 01‘1 l’cnt'reprise 
exerce tout ou partie de son activité’. 
§ 2. L’expression «établissement stable» com- 
prend notamment: 
1° un siége d6 direction; 
2° une succursale; 
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3 
° un bureau; 

4° une usine; 
5° un atelier; 
6° une mine, une carriére ou tout autre lieu 

d’extraction‘ de ressources ‘naturelles; 
7° un chantier de construction ou de mon- 

tage dont 1a durée dépasse neuf mois. 
§ 3. On 116 considére pas qu’il y a établisse— 
ment stable si: ' 

1° il est fait usage d’installations aux seules 
fins dc stockage, d’exposition ou de 
livraison dc marchandises appartenant é. 

l’entreprise; - 

'2.° des marchandises appartenant é l’ehtre— 
prise sont entreposées aux seules fins de 
stockage, d’exposition ou .de livraison; 

3° des marchandises appartenant é l’entre— 
prise sont entreposées aux seulcs‘ fins de 
transformation par une‘autre entreprise; 

4° une installation fixe d’affaires est utilisée 
aux seules fins d’acheter des marchandises 
ou de réunir des informations pour ly’en- 
treprise; 

5° une installation fixe d’afaires est utilisée, 
pour Tent-reprise, aux seules fins de 1511i— 
cité, de fourniture dfinformations, de 
recherches scientifiques gu d’autres activi— 
tés analogues qui ont un caractére prépa— 
ratoire ou auxiliaire. 

§ 4. Une personne — autre qu’un agent jouis— 
sant d’un statut indépendant visé au' para— 
graphe 5 — qui agit dans l’un des Etats pour le 
compte d’une entreprise dc liautre Etat est 
considérée comme constituant un établisse— 
ment stable dans le premier Etat si efle dis— 
pose dans cet Etat de pouvoirs qu’elle y 
exerce habitueflement lui permettant dc 
condure des contrats au nom de l’entreprise, 
2‘1 moins que l’activit'é de cette personne ne 
soit limitée é. l’achat de marchandises pour 
l’entreprise. 

§ 5. On ne considére pas qu’unc entreprise 
dc l’un des Etats a 1m établissement stable 
clans l’autre Etat du seul fait qu’elle y exerce 

son activité par l’entremjse d’un courtier, 
d’un co1mnissionnaire ou de tout autre 
intermédiaire jouissant d’un statut indépen— 
dant, £1 condition que ces personnes agissent 
dans le cache ordinaire de leur activité.. Cettc 
disposition ne s’applique pas 5 un agent qui 
agit exclusivement pour le compte d’une 
ou, au maximum, de deux entreprises d’assu— 
rances et qui dispose de pouvoirs, qu’il exer— 
ce habituellement, lui permettant dc .con- 
clure des contrats au nom db cette ou d¢ ces 
entreprises. 

§ 6. Le fait qu’une société résidente (16 Fun 
des Etats contréle ou est contrélée par unc 
société résidente dc l’autre Etat ou qui y 
exerce son activité (que ce soit par l’inter— 
médiaire d’un établissement stable on non) 
ne sufiit pas, en lui-meme, :‘1 faire dc l’une 
quelconque de ces sociétés un établissement 

I 

stable de l’autre. 

HI. IMPOSITION DE REVENUS 

Article 6 
Revenus de biens immobiliers 

§ Ier. Les revenusprovenant dc biens immo— 
biliers sont imposables dans l’Etat 01‘1 ces 
biens sont situés. 
$2. L’expression «biens immobiliers» est 
définje .conformément au droit de I’Etat 01‘1 
les biens considérés sont situés. 
L’exprcssion englobe en tous cas les accessoi— 
res, 1c cheptel mort .ou vif des exploitations 
agricoles et forestiéres, les droits auxquels 
s’appliquent les dispositions du droit privé 

. concemant la propriété fonciére, l’usufruit 
des biens immobiliers et les droits 2‘1 d‘es 

redevances variables on fixes pour l’exploita— 
tion ou la concession dc l’exploitation degisc— 
ments minéraux, sources et autres richesses 
du sol; les navires, bateaux‘ et aéronefs ne 
sont pas considérés comme des biens im- 
mobiliers. 
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§ 3‘. La‘ disposition du‘ paragraphe Ier s’appli— 
que aux Irevenus provenant d6 l’exploitation 
directe, de "la location ou de l’afiermage, ainsi 
que de toute autre forme diexploitation de 
biens irnmobih'ers. 

§4a Les dispositions des paragraphcs Is: at 
3-s’appliquent également aux revenus prove- 
nant des biens, imr‘nobiliers d’une ‘entfeprise 
aihsi qu’aux revenu's des biens immobiliets 
servant é I’cxercice d’une professic‘m libérale. 

Article 7 
Be’ne’fices des entreprises 

§ Ier. Les bénéfices d’uine entreprise dc 
l’un des Etats ne sont imposables que dans 
Get Etat, 51 moins que l’entreprise n’exerce 
son activité dans l’autre Etat par Pintermé- 
diaire d’un établissement stable qui y est 
situé. Si l’entreprise exerce son activité d’une 
telle fagon, les bénéfices de l’xentreprise sont 
imposables‘ dans l’autre Etat, mais unique- 
ment dans la- mesure 01‘1 ‘ils Sont imputables 
audit établissement stable. 

§ 2.. Lors’gu"une lentreprise de l’un des Etats 
exerce son activité-dans l’autre Etat par l’in- 
termédiaire d’un établjssement stable qui' y 
est situé, il est i‘rnputé, dans chacun des Etats, 
é. cet établissement "stable les bénéfices qu’il 
aurait pur‘éalisers’il avait cdnstitué unecrltre— 
prise distincte et séparée exergant dCS' activi- 
tés identiques dans des conditions identiques 
Ou analogues et agissant en toute ind’épen— 
dance. 
§ 3. Dans 16 (39.1c des ‘bénéfices d’un établis— 
sement stable, sont admises en déduction les 
dépenses exposées aux fins poursuivies par 
cet établissement stable — y compris les dé- 
penses de direction ct Ics frais généraux 
d’administration ainsi exposés — soit clans 

l’Etat ofi est situé cet établissement stable, 

soit ailleurs. 

§4. Aucun bénéfic'e n’est imputé 2‘1 un- éta— 

blisseme'nt stable-du f'ait que cet étaiblissement 

TEXT 

stable 9. simplement acheté des marchandises 
pour l’entreprise. ' 

§ 5. Aux fins des paragraphes précédents, les 
bénéfices 5. imputer é ’étab‘lissement stable 

sont calculés chaque année selon 1a méme 
méthode, :‘1 moins qu’il n’exist'e des motifs 
valébles et sufisants dc procéder autrement. 
§.6. Lorsque les bénéfices comprennent des 
éléments dc revenu traités' séparément da’ns 
d"autres articles (16 1a présente Convention 
lcs dispOsitions du présent article ‘ne font pas 
obstacle £1 l’appliéation des dispositions de ces 
autres articles pour la taxation de ces éléments 
de revenu. ' 

Article 8 
Navigation maritime, inte’rz'eure et ae’rienne 

§ Ier. Par dérogation aux dispositions dc 
l’éfticle 7: 
1° les bénéfices qu’un ‘résident de l’un des 

Etats tire de l’exploitation, en tr‘afic inter- 
national, .de navires Cu d’aéronefs he sent 
imposables que clans cet Etat; 

2° les bénéfices qu’un résident de l’un des 
Etats tire de l’exploitation dc bateaux 
servant A la navigation intérieure ne sont 
imposables que dams cet Etat. 

§ 2. Nonobstant les dispositions du para- 
graphe ier, =les bénéfiCCs susvisé‘s peuvent 
aussi étre imposés dans l’autre Etat, si 16: 

siége de la direction effective dc l’entreprise 
est situé [dans‘ cet autre Etat. 

§ 3 ; Si 16 siége de ‘19. direction effective d’une 
entreprise de navigation maritime ‘ou inté- 
rieure est 5. ‘bord d’un navire ou d’un bateau, 
cc siége est réputé situé dam l’Etat 01‘1 se trou— 
Ve 16 port d’attache de ce navire ou de Ce 
bate‘au on, it défaut dc port d’attachc, dam 
I’Et‘at dént l’exploitant du navire ou du ba— 
teau est un résident. 
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Article 9 
Entreprises interde’pendantes 

Lorsque: 
a) une entreprise de l’un des Etats participe 
directement ou indirectement 2‘1 13. direc- 
tion, au contréle on an financement d’une 
entreprise de l’autre Etat, 

ou quc 
b) 165 mémes personnes participant direc— 
tement ou indirectement £113 direction, au 
contréle 011 an financement d’une entre— 
prise dc l’un des Etats et d’une entreprise 
dc l’autre Etat, - 

et que, dans l’un et l’autre cas, les deux entre- 
prises sont, dans leurs relations commerciales 
ou financiércs, liées par des conditions 
acceptées ou imposées qui différent dc celles 
qui seraient convenues entre des entreprises 
indépendantes, les bénéfices qui, sans ces 
conditions, auraient été obtenus par l’une 
des entreprises, mais n’ont pu ’étre en fait é 
cause de ces conditions, peuvent étre inclus 
dans'les bénéfices de cette entreprise ct im- 
posés en conséquence. 

Article 1 o 
Dividendes 

§ Ier. Les dividendcs payés par une société 
résidente (16 Fun des Etats 2‘1 un résident de 
l’autrc Etat sont imposables dans cet autre 
Etat. 

§ 2. Toutefois, ces dividendes peuvelit aussi 
étrc imposés clans l’Etat dont la société qui 
paie les dividendes est un résident et selon 
la législation de cet Etat, mais l’impét ainsi 
établi ne peut excéder: 
1° 5 pour cent du montant brut des dividen— 

des, si 16 bénéficiaixe des dividendcs est 
une société par actions qui détient directe- 
ment au moins 2.5 pour cent du capital de 
la société qui paie les dividendes; 

2° I 5 pour cent du montant brut des dividen— 
des, dans les autres cas. 

Le présent paragraphe ne concerns pas l’im— 
position de la société pour les bénéfices qui 
servent au paiement des dividendes. 
§ 3. Le terme «dividendes» employé dans le 
présent article désigne les revenus provenant 
d’actions, actions on bons de jouissancc, parts 
de fondateur ou autres parts bénéficiaires, it 

l’exception des créances, ainsi que les revenus 
d’autres parts sociales soumis au méme régi— 
me fiscal que les revenus d’actions dans I’Etat 
dont la société distributrice est un résident. 
§4. Les dispositions des paragraphes Ier et 
2 116 s’appliquent pas lorsque le bénéficiaire 
des dividendes, résident-de l’un des Etats, a 
dam l’autre Etat dont 1a soaiété qui paie les 
dividendes est un résident, un établissement 
stable auquel se rattache efectivement 1a 
participation génératricc des dividendes. 
Dans ce cas, les disposiiions de Particle 7 sont 
applicables; celles—ci ne font pas obstacle :‘1 1a 
perception des impéts dus 2119. source sur ces 
dividendes dans l’autre Etat. 
§ 5. Lorsqu’une société résidente (16 Fun 
des Etats tire des bénéficcs ou des revenus de 
I’autre Etat, cet autre Etat ne peut percevoir 
aucun impét sur les dividendes payés par la 
société 2;. un résident ‘du premier Etat, ni 
aucun impét, au titre de l’imposition des 
bénéfices non distribués, sur les bénéfices non 
distribués de la société, méme si 165 dividen- 
des payés on 165 bénéfices non distribués con— 
sistent en tout ou en partie en bénéfices ou 
revenus provenant dc cet autre Etat; cette 
disposition n’Empéche pas lcdit autre Etat

' 

d’imposer les dividendes afférents £1 une par- 
ticipation qui se rattache efectivement 2‘1 

un établissement stable qu’un résident du pre- 
mier Etat posséde dans l’autre Etat. 

Article 1 1 

Inte'réts 

§Ier. Les intéréts provenant de Fun (165 

Etats et payés 51 un résident de I’autre Etat 
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sont imposables dans cet autre Etat. 
§ 2. Toutefois, ces intéréts peuvent aussi 
étre imposés dans l’Etat d’ot‘l fls rproviennent 
et selon 1a législation de cet Etat, mais l’im— 
pét ainsi établi ne peut excéder IO pour cent 
du montant des intéréts. 
§ 3. Par dérogation 5.1a disposition du para— 
graphe 2, les intéréts ne peuvent étre imposés 
dans l’Etat d’ot‘l ils proviennent, lorsqu’ils sont 
payés it une entreprise de l’autre Etat. 
§ 4. La disposition du paragraphe 3 ne s’ap- 
plique pas: 
I° aux intéréts d’obligations et autres titres 

d’emprunts, é l’exccption des efets de 
commerce représentatifs de créances com— 
merciales; 

2° aux intéréts payés par une société par 
actions ou une société de personnes it 

rcsponsabilité limitée, résidente de l’un 
des Etats £1 une société similaire résidente 
de l’autre Etat, lorsqu’une des deux socié— 
tés d'étient directement au moins. 25 pour 
cent du capital de l’autre société. 

§ 5. Le terme «intéréts» employé dans le pré— 
sent article désigne les revenus des fonds pu— 
blics, des obligations d’emprunts, des dépéts 
et ales créances dc toute nature, assortis on 
non de garanties hypothécajres ou d’une 
clause dc participation aux bénéfices, les 

primes afl‘érentcs aux obligations ainsi que 
tous gutres revenus soumis, dans I’Etat d’ofi 
ils proviennent, au méme régime fiscal que 
les revenus dc sommes prétées. 
§ 6. Les dispositions des paragraphes Ier £1 

4. ne s’appliquent pas lorsque 16 bénéficiaire 
des intéréts, résident de Fun (163 Etats, a dans 
l’autre Etat d’ot‘l proviennent les intéréts un 
établissement stable auquel se rattache effecti— 
vement 1a créance génératrice des intéréts. 
Dans cc cas, les dispositions dc l’article 7 sont 
applicables; cefles—ci ne font pas obstacle A la 
perception des impéts (1115 $1131 source sur ces 
intéréts dans l’autre Etat. 
§-7. Les intéréts sont considérés comme pro~ 

TEXT 

venant de l’un des Etats lorsque le débiteur 
est cet Etat lui—méme, une subdivision politi— 
que 011 um résident (16 act Etat. Toutefois, 
lorsque 1c débiteur des intéréts, qu’il soit on 
non résident de l’un des Etats, a dam Tun 
des Etats un établi’ssement stable pour lequel 
l’emprunt générateur des intéré‘ts a été con— 
tracté et qui supporte com’mé tells 1a charge 
de ceuX—ci, ces intéréts sont réputés proven‘ir 
de l’Etat 01‘1 est situé l’établissenient stable. 
§ 8. Si, par suite de relations spéciales exis— 
tant entre le débiteur et le créancier ou que 
l’un et l’autre entretiennent avec une tierce 
personne, le montant‘ des intéréts, compte 
tenu de la c‘réance pour laquelle ils sont dus, 
excéde celui dont seraient convenus 16 débi— 
tent et 16 créancier en l’absence de pareflles 
relations, 16s dispositions des paragraphcs 2 et 
3 ne s’appliquent qu’é ce dernier montant. 
En ce cas, 1a partie eXcédentaire des intéréts 
payés est imposable conformément A la 
législation de Chacundcs’ Etats, mais l’impét 
ainsi prélevé sur cette partie excédentaire ne 
peut excéder celui qui serait applicable s’il 

s’agissait de dividendes. 

Article 12 
Redemmces 

§ Ier. Les rcdevances provenant de Fun (165 
Etats ct payées 2‘1 un résident de 1"autre Etat 
ne sont imposablcs que dans cet autre Etat. 
§ 2. Le terme «redevances» employé dans 
le présent article désigne les rémunérations de 
toute nature payées pour l’usage ou 19. Con— 
cession de l’usage d’un droit d’auteur sur une 
oeuvre littéraire, artistique ou scientifique 
— y compris les fihns cinématographiques et 
165 films ou bandes pour 13 radio et la télévi— 
sion — d’un brevet, d’une marque dc fabri— 
que ou de commerce, d’un dessin ou'd’un 
modéle, d’un plan, d’une formule ou d’un 
procédé secrets, ainsi que pour l’usage ou la 
concession de I’usage d’un équipement in- 
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dustriel, commercial ou scientifique ne 
constituant pas un bien immobilier visé é 
Particle 6 et pour .des informations ayant trait 
2‘1 une expérience acquise dans 16 domains 
industrial, commercial ou scientifique. 
§ 3. La disposition du paragraphs Ier ne 
,s’applique pas lorsque le bénéficiaire des 
redevances, résident dc Fun (165 Etats, a dam 
l’autre Etat d’ot‘l proviennent les redevances 
un établissement stable auquel se rattache 
effectivement le droit ou le bien ‘générateur 
des redevances. Dans ce cas, les dispositions 
dc l’article 7 sont applic'ables. 
§ 4. Si, par suite de relations spéciales exis— 
tant entre Ie débiteur ct 1e créancier ou que 
l’un_ et l’autre entretiennent avec une ti_erce 
personne, le montant des redevances, compte 
term (16 1a prestation pour laquelle elles sont 
payées, excéde Ie montant dont seraient con— 
vcnus le débiteur et le créancier en l’absence 
dc parcilles relations, 19. disposition du para— 
graphe Ier ne s’appliqile qu’é ce dernier mon— 
tant. En cc cas, 1a partie excédentaire des 
paiements est imposable' conformément i 
la législation de chacun des‘ Etats, mais l’im— 
pét ainsi prélevé sur cette partie excédentaire . 

ne peut excéder celui qui serait applicable 
s’fl s’agissait de dividendes. 

Article 13 
Gains en capital 

‘ § Ier. Les gains provenant de l’aliénation 
des biens immobiliers, tels qu’ils sont définis 
5. l’article 6, paragraphs 2., sont imposables 
dams l’Etat 01‘1‘ ces biens sont situés. 
§ 2.. Les gains provenant de l’valiénation de 
biens mobfliers faisant partie. de l’actif d’un 
établissement stable qu’une entreprise dc 
l’un des Etats a dam l’autre Etat, ou ‘de biens 
mobiliers' constitutifs d’u'ne base fixe dont un 
résident dc l’un des Etats dispose dans I’autre 
Etat pour l’exercice (Tun; profession libérale 
-.- y compris de tels gains provenant dc l’alié— 

nation dc cet établissement stable (seul ou avec 
l’ensemble de l’entreprise) ou de ~cette base 
fixe ~ sont imposables dans cet autre Etai. 
§ 3. Par dérogation 51 1a disposition du para- 
graphs 2: 
1° les gains qu’un résident dc I’un des Etats 

tire de I’aliénation denavires ou d’aéronefs 
exploite’s en trafic international et de ba— 
teaux servantilanagivation intérieure, ajn— 
si que de biens mobih'ers afiectés :1 1’6):- 

. ploitation dc tels navires, aéronefs, et 
bateaux, ne sont imposables que clans cet 
Etat; 

2° nonobstant la disposition du 1°, les gains 
susvisés peuvent aussi étre imposés dans 
l’autre Etat, si 16 siége de la direction 
effective de l’entreprise est situé dans cet 
autre Etat. 

§4. Les gains provenant dc l’aliénation de 
tous biens autres que ceux qui sont visés aux 
parqgraphcs Ier, 2 et 3 ne sont imposables 
que dans l’Etat dont 1e cédant est un résident. 
§ 5. La disposition du paragraphe 4 ne porte 
pas atteinte au droit dés Pays—Bas de perce— 
voir, conformément é leur législation, un 
impét sur les~ gains provenant dc l’ah'énation 
d’actions ou de :bons dc jouissance — ne faisapt 
pas partie de l’actif d’une entreprise — d’une 
société par actions résidente rdes Pays—Bas ct 
obtenus par une personne physique qui est 
un résident de la Belgique, possédé Ia na— 
tionalité néerlandaise et a été un résident des 
Pays-Bas au cours des cinq années précédant 
l’aliénation des actions on bons de jouissance, 
si, au cours de ladite période, ces actions on 
130115 de jouissance ont fait partie d’une parti- 
cipation importante au sens de la- législation 
néerlandaise. Toutefois, le taux de l’impét ne 
pe‘ut excéder 20' pour cent. 

Article 1 4 
Professions inde'pendantes 

§ Ier. Les profits ou revenus qu’un rés‘ident 
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dc Bun d'es‘Etats tire d’une profession libérale 
ou d’autres activités indépendantes ‘de catac— 
tére analogue ne sont rimposables que dans 
cet Etat, é‘l moins que ce résident ne dispose 
de fagon habituelle dam l’autre Etat d’unc 
base fixe pourl’eXercice de ses activités. S’il 
dispose d’une telle base, 165 profits on revenu‘s 
sont imposables dans l’autre Etat mais uni- 
quement dans Ie mesu‘re 01‘1 ils sont impu— 
tables aux activités exercées él’intervention 
dc ladite base fixe. 
§ 2. L’expression «professions libérales» com- 
prend en particulier les activités indépenfi 
dantes d’ordre scientifique, Httéraire, artisti- 
que, éducatif ou- pédagogique, ainsi 'que les 
activités indépendantes des médccins, avo- 
cats, ingénieurs‘, architectes, dentistes et comp- 
tables; 

Article 15 
Professions de’pendantes 

§ Ier. Les traitements, salaires et autres 
rémunérations simfléires qu’un résident dc 
1’sun des Etats regoit au titre d’un 'emploi 
salarié ne sont imposables que dans cet Etat, 
5. moins que. l’emploi ne soit exercé dans 
l’autre Etat. Si 1’emploi y est exercé, les 

rémunérations regues 5. cc titre sont imposa— 
bles dans cet' autre Etat. 
§2. Nonobstant ‘les dispositions. du para;— 

graphe Ier, les rémun‘érations qu’un r'ésident 
dc l’un des Etats regoit au titre d’un emploi 
salarié exercé dans l’autre Etat ne sont im- 
posablcs que dans le premier Etat si: 
1° l’emploi salarié est exercé dans l’autre 

Etat pendant une période ou des périodes 
— y ‘compris 1a duréc des interruptions 
nor‘males du travail — n’excédant pas au 
total I83 jours au .cours de l’année civilc, 
Ct 

2° les rémunérations sont payées par un em— 
ployeur ou au nom d’un employeur qui 
n’est pas résident dc I’autre Etat, et 

TEXT 

3" la charge des rémunérations n’ést pa’s sup- 
portée comme tell‘e par un établissement 
stable ou une base fixe que 'l’employeur a 
dam l’autre Etat. 

§ 3. Par dérogation aux paragraphes Ier et 2: 
1° les traitements, salaires et autres rémuné— 

rations similaires rcgus par une personne 
qui est occupée comme travailleur fronta— 
lier dans 13. zone frontaliére dc l’une des 
Etats et qui a son foyer d’habitation per— 
manent dans la zone frontaliére dc l’autre 
Etat, 01‘1 elle .rentre normalement chaque 
jour on au moins une fois par semaine, ne 
sont imposables que‘ dans .cet autre Etat; 

2° les ré'munérations qu’un résident de l’un 
des Etats regoit au titre d’un emploi 
§a1arié exercé 2:; bord d’un navite ou d’un 
aéronef en trafic international 011» 2‘1 bord 
d’un batea‘u Servant in 1a navigation inté— 
rieure ne sont imposables‘ que dans cet 
Etat.

I 

§ 4. Les dispositions du présent article ne 
sont pas applicables aux revenus visés aux 
articles 16, 18, 19 et 20. 

Article 1 6 
Administrateurs, directeurs‘ (bestuurders) 

.et commissaires de socie’te's 

§Ier. Les tantiémes, jetons de présence et 

autres rémunérations regus par un résident de 
la Belgique qui est commissaire ou directeur 
(bestuurder) d’une société anonyme résidente 
des Pays—Bats sont imposables aux Pays—B35. 
§2. Les tantiémes, jetons dc présence et 

autres rémunératidns regus par un résident 
des PayS—Bas qui est membre du' conseil 
d’administration ou de surveillance d’une 
société pal: actions résidente de la Belgique 
sont imposables en Belgique. 
Cette disposition s’applique également aux 
rémunérations d’un associé co’mmandi'té 
d’une sociétév en commandite par fictions 
résidente de la Belgique. 
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§ 3. Nonobstant les dispositions des para— 
graphes Ier et 2, 165 rémunérations susvisées 
qui sont regues par des personnes exergant 
des fonctions réelles et permanentes dans un 
établissement stable situé dans I’Etat autre 
que celui dont la société est résidente et qui 
sont supportées comme tellcs par cet établis— 
sement stable sont imposables dans cet autre 
Etat. 

Article 1 7 
Artistes et sportifs 

Nonobstant les dispositions des articles I4 et 
I 5, les revénus que les professionnels du 
spectacle; £613 165 artistes de théfitre, de cinéma, 
de la radio ou de la télévision et les musiciens, 
ainsi que les sportifs, retirent de Ieurs activi— 
tés personnelles en cette qualité sont impose.— 
bles Clans I’Etat oil 665 activités sont exercées. 

Article 1 8 
Pensions 

Sous réserve des dispositions de l’article 19, 
paragraphe Ier, les pensions et autres rému- 
nérations similaires, versées 51 an résident de 
l’un des Etats au titre d’un emploi antérieur, 
ne sont imposables que dans cet Etat. 

Article 19 
Fonctions publiques 

§ Ier. Les rémunérations, y compris les pen- 
sions, versées par Fun (165 Etats ou par une 
de ses subdivisions politiques, soit directe- 
ment, soit par prélévement sur des fonds 
qu’ils ont constitués, 2‘1 une personne physi— 
que au titre (16 services rendus 2‘1 cet Etat on 
A cette subdivision politique sont imposables 
dans ledit Etat. 
Cette disposition ne s’applique pas lorsque le 
bénéficiaire des revenus posséde 1a nationali— 
té d'e l’autre Etat sans posséder en méme 

A10 

temps 1a nationalité du premier Etat. 
§ 2.. La disposition du paragraphs Ier ne 
S’applique pas aux rémunérations ou pen- 
sions versées au titre de services rendus dans 
le cadre d’une activité commerciale ou indus- 
trielle exercée par l’un des Etats ou par une 
de‘ ses subdivisions politiques. 

Article 20 
Profi’sseurs et instituteurs 

Les rémunérations qu’un professeur en un 
instituteur, résident dc l’un des Etats, qui 
séjourne dans l’autre Etat pour y enseigncr,

’ 

pendant une période n’excédant pas deux 
ans, dans une université, une écple supérieure 
ou ’une- autre institution d’enseignement, 
regoit pour cet enseignement nc sont im- 
posables que dans le premier Etat. 

Article 21 
Etudiants 

Lés sommes qu’un étudiant, un apprenti en 
un stagiaire qui est ou qui était auparavant run 
résident de l’un des Etats et qui séjourne 
dans l’autre Etat é. seule fin d’y poursuivre 
ses études ou sa formation, regoit pour cou— 
Vrir ses frais d’entretien, d’études ou (16 for— 
mation ne sont pas imposables dans cet autre 
Etat, 2; Condition qu’elles ne proviennent pas 
de sources situées dans ledit autre Etat. 

Article 22 
Autres revenus 

Les éléments du revenu d’un résident dc 
l’un des Etacs, auxquels 165 articles précé— 
dents de la présente Convention ne s’appli— 
quent pas, ne sont imposables que dans cet 
Etat. ’ 
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1v. IMPOSITION DE‘ LA FORTUNE 

Articlé 23 

§ Ier. La fortune «constituée par des bi‘ens 

immobiliets,~ tels q'u’ils sont définis 5. Particle 
6, paragraphe 2, est imposable dans l’Etat 01‘1 
ces biens sont ‘situés. 

§ 2.. La fortune c0nstituée' par des biens mo— 
biliers faisant partie dc l’actif d’un établisse~ 
‘ment stable qu’une entreprise de Fun des 
Etats a dam l’autre Etat, ou par des biens 
mobiliers constitutifs d’une base fixe dont un 
résident dc l’un des Etats dispose dans I’autre 
Etat pour l’exercice d’une profession libérale, 
est imposable dans cet autre Etat. 
§ 3. Par dérogation £113 disposition du para 
graphe 2: 
1° les navires st 165 aéronefs exploités en 

‘trafirc international et les bateaux servant 
21 la navigation intérieure, ainsi que les 
biens mobilfets affectés ‘a l’exploitation de 
tcls. navires, aéronefs et ‘bateaux, ne sont 
imposables que dans I’Etat dont l’eXploi- 
tant est un résident; 

2° nonobstant la disposition vdu 1°, les navi- 
res, aéronefs, ‘bateaux ct biens mobiliers 
susvisés peuvéfit aussi étre imposés dans 
1’autre Etat, si 16 siége de la direction effecj 
tivc de l’entreprise” est situé dans cet autre 
Etat. 

~ S4. Tous les autres éléments de la fortune 
d’un résident :16 Fun des Etats ne sontimpo- 
sables que clans cet Etat. ' 

V. DISPOSITIONS‘ PRfiVENTIVBS DE' LA 
DOUBLE ‘IMPOSITION 

Article 24 

§ Ier. En ce qui concerns les résidents des 
Pays—Bas, Ia double imposition est évitée de 
la maniére suivante. 
I ° Les Pays—Bas peuvent, lors de l’imposition 
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(16 leurs résidents, inclure dans la base im- 
posable les éléments du revenu ou de la 
fortune qui, conformément aux disposi- 
tions de la présente Convention, sont im- 
posables en Belgique; 
Sous réserve d‘e l’application des disposi— 
tions sur la compensation des pertes figu- 
rant dans la réglementation interne ten- 
dant é éviter la double imposition, l'es 

‘ Pays-B33 accordent unc réduction sur le 
montant~ de l’impét calculé conformé- 
ment 5‘3. 121 dispdsition dur 1°. Cctte réduc— 
tion est égale i la fraction dc l’impét cor— 
respondant au rapport qui‘ existe .e'ntre 16 - 

montant du revenu ou de la fortune 
compris dans la base imposable Visée au 
I° ct imposable en Belgique en vertu des 
articles 6, 7, 8, paragraphs 2, IO, para- 
graphe 4, II, paragraphe 6, 12, para- 
graphe 3, I3, paragraphes Ier, 2 et 3‘, I4, 

I 5, paragraphe Ier, I6, paragraphes 2 et 3, 
17, 19 et 23, paragraphes 1511:, 2 et 3, de la 
Convention; et 16 montant du revenu to— 
tal ou de la fortune totale constituant la 
base imposable visée au 1°. 
Pour les éléments du revenu qui, en vertu 
des articles 10, paragraphs 2, II, para— 
graphes 2 et 8, et 12, paragraphs 4, sont 
imposables en Belgique et sont compris 
dans la base imposable visée au I°, les 

Pays—Ba‘s accordent en outre une réduc— 
tion sur l’impét ainsi calculé. Le montant 
de cette réduction est le moins élevé des 
montants suivantsz‘

I 

a) un montant égal é l’impét prélevé en 
Belgique; 
1)). un montant égal 51 1a fraction (16 I’im- 

pét des Pays—B35 calculé conformément 
5. la disposition du I9, qui correspond au 
rapport existant entre le montant desdits 
éléments dc revenu et le montant du rc- 
venu constituent 19; base imposable Visée 
an I °. 

$2. En ce qui concerne les résidents de la 
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CONVENTION ENTRE LE ROYAUME DES PAYS-BAS ET LE ROYAUME DE BELGIQUB_ 

Belgique, 1a double imposition est évitée d¢ 
la maniére suivante. 
I° Les revenus ~ 2‘1 l’exception des revenus 

visés aux 2° et 3° — et les éléments de la 
fortuné qui sont imposables aux Pays—Bas 
conformément aux articles précédents 
sont exemptés d’impét en Belgique. ‘Cette 
exemption ne Iimite pas le droit de la 
Belgique dc tenir- compte des revenus et 
des ‘éléments de la fortune ainsi exemptés 
pour fixer le taux de ses impéts. 

2° E11 ce qui concerns les dividendes, les 
intéréts Ct 165 redevances auxquels s’ap— 
pliquent respectivement 163 articles 10, 
paragraphe 2, II, paragraphes 2. et 8, et 
12, paragraphe 4, 1a quotité forfaitaire 
d’impét étranger prévue par la législation 
belge est imputée, dans les conditions 
ct au taux prévus par cette législation, soit 
sur l’impét des personnes physiques aEé- 
rent auxdits dividendes, soit sur l’impét 
des personnes physiques ou sur l’impét des 
sociétés afi'érent auXdits mtéréts et rede— 
vances. 

3 
° Lorsqu’une société résidente delaBelgique 
a la propriété d’actions d’une société par 
actions, résidente dés Pays-Bats, les divi- 
dendes qui ‘lui sont attribués par cette 
derniére société et auxquels s’appligue 

.l’article Io, paragraphe 2, sont exempte’s 
de l’impét des sociétés en Belgique, dans 
la mesure 01‘1 cette exemption serait 
accordée si les‘ deux sociétés étaient‘ rési— 
dentes de la Belgique. Cctte disposition 
n’exclut pas le prélévement sur ces divi— 
dendes du précompte mobflier exigible 
suivant 1a Iégislation belge. 

4° Lorsqu’une société résidente de la Belgi— 
que a eu, pendant toute la durée de I’exer— 
cice social d’une société par actions, rési— 
dents des Pays-B35 ct soumjse £1 l’impét 
‘des sociétés dans cet Etat, la propriété ex- 
clusive d’actions de cettc derniére société, 
elle peut égal‘ement étre exemptée du 
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précompte mobilier éxigible suivant la 
législation belge sur les dividendes de ces 
actions, :‘1 la condition d’en fairs Ia dc: 
mande par écrit au plus tard dans le délai 
prescrit pour la remise de sa déclaration 
annuefle; 191's de la redistribution des 
dividendes ainsi exemptés, ceux—ci ne 
peuvent étre déduits du montant total des 
dividendes distribués passibles vdu pré— 
compte mobilier. Cette disposition n’cst 
pas applicable lorsque la'premiére société 
a opté pour l’assujettissement de ses béné— 
fices é. l’impét des personnes physiques. 
Dans l’éventualité 01‘1 Ies dispositions de la 
législation belge, exemptant de l’impét des 
sociétés le montant net des dividendes‘ 
qu’une société résidente de la Belgique 
regoit d’une autre société résidente de la 
Belgique, seraient modifiées de maniére 
:‘1 limiter l’exemption aux dividendes 
afférents :‘1 des participations d’une im— 
portance déterminée dans'le capital dc 1a 
seconde socie’té, 1a disposition de l’alinéa 
précédent ne s’appliquera qu’aux divi- 
dendes attribués par des sociétésrésidentes 
des Pays—Bas yet afiérents 32 des participa- 
tions de meme importance dans le capital 
desdites sociétés. 

AV 

Lorsque, conformément 3;, la législation 
belge, des pertes subies par une éntreprise 
de la Belgique dans un établissement stable 
situé aux Pays-1335 ont :été ‘effectivement 
"déduites des bénéfices de cette entreprise 
pour son imposition en Belgique, Fexemp— 
tion prévue sub I° ne s’applique pas aux 
bénéfices dfautres périodes imposables qui 
sont imputables :‘1 cet étabh'ssement, dans 
la m_esure oil ces bénéfices n’ont pas été 
imposés aux Pays—Bas’ en raison de leur 
compensation avec lesdites pertes. 
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VI. DISPO-SIT‘IONS SPfiCIALBS 

Article 25 
Non—discrimination 

§ I. Les nationaux dc Fun (185 Etats, qu’ils 

'soient on non rés‘idents‘ de cet Etat, ne 
sont soumis clans l’autre Etat A means im— 
positibn ou obligation V, relative, qui est 

autxe ou plus lour-de aque cells 5, laquelle sont 
ou pourront étre ‘assujettis les nationaux dc 
cet- ‘autre Etat se trouvant dans la méme 
situation. 

§ 2. Le terme mationamt» désigne: 
I" toutes‘ les personnes physiques qui poss‘e— 

dent 1a nationalité dc 'l’un des Etats; 
2° .toutes les sociétés et associations con—- 

stituéesgconformément- '31 1a législation en 
vigueur dans fun des Etats. 

§ 3. Les personnes physiques résidentes de 
l’un des Etats bénéficient dans l’autre Etat des 
déductions personnelles, abattements ct ré— 
ductions qui sont accordés par cet autre Etat 
$1 565 propres résidents en raison de leur situa- 
tion on de leurs- charges dc fanfill’é. 
§4. L’imposition d’un établissement stable 
qu’une entreprise de I’un des Etats a dam 
1’ autrcEtat n’est pasétablie‘d'ans cet autre Etat 
d’une fagon moins favorable que lsimposition 
des entreprises de cet autre Etat qui xexercent 
la méme activité. . 

§ 5. Les entreprises de l’un-des Etats, dont le 
capital :est en totalité 011 cu partie, difecte— 
mentou indirectement, détenuv ou contrélé 
par un ou plusieurs résidents, de ‘l’autre Etat, 
ne sont 'soumises dans le premier Etat é 
aucune imposition ou obligation y relative, 
qui est autre ou plus lourde que cells 51 laquel— 
le sont ou pourront étré assujetties les autres 
entreprises de méme nature de ce premier 
‘Etat; 

§6. Le terms «imposition» désigne dans le 
présent article 165 impéts dc toute nature ou 
dénomination. 
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Article 26 
Proce’dure amiable 

§ Ier; Lorsqux’uun résident dc l’un des Etats 

estime que les mesures prises par l’un d‘es 

Etats 01‘1 par chacun des deuX Etats entrainent 
ou entrai‘neront pour lui une impOsition non 
conforms 5. la :présente Convention, i1 peut, 
sans préjudice des récours prévus par la légis— 
lation nationale d'e ces Etats, soumettre son 
cas par requéte motivée‘é l’autorité com- 
pétente‘ de 1’Etat dont i1 ést ‘un résident. Pour 
étrexrecevable, cette requéte 'doit étre présen— 
tée dans un délai de deux ans 5. partir du' mo-. 
ment 01‘1 il a pu avoir connaissance-de l’im- 
position qu" i1 estime' non conforms é. 13. 

Convention.
‘ 

§ 2. L’autorité compétente s’efforce, Si 121 

,réclamatibn lui parait fondée et si clle n’est 

pas cue-meme en mesure d’apporter un'e 

solution, de régler 12. question par voie 
d’éccord amiable avec l’autorité compétente 
de l’autre Etat, en vue ’éviter une imposition 
non conforme 5121 Convention. 
§ 3. Les autorité‘s‘ compétentes des Etats 

s’efforc'ent, par voie d’accord amiable, de 
résoudrc les difficultés ou de dissipef les dou- 

‘tes‘ auxquel's peut dormer lieu l’application de 
la Convention. 
§4. Les autorités compétentes des Etats 

peuvent communiquer directement ventr'e 

elles pour l’applica’tion de 13. Convention. 

Article 27 
Echange de renseignements 

§ Ier. Les autorités compétentes des Etats 

échangent les tenseignements (dent elles onfc 
normalemént 1:1 disposition) qui sont né— 
cessai‘res pour appliquer les dispositions de la 
présente Convention et celles‘ des lois internes 
des Etats relatives aux impéts Visés par la 
Convention, dans la 'mesure 01‘1 1a perception 
de ces i'rnpéts est ‘conforme £1121 Convention. 
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Tout renseignement ainsi obtenu doit étre 
tenu secret; i1 ne peut étre communiqué, en 
dehors du contribuable, qu’aux personnes ou 
autorités, y compris les autorités judiciaires, 
chargées de I’établissement ou du recouvre— 
ment des impéts. 
S2. Les dispositions du paragraphs Ier ne 
peuvent en aucun cas étre interprétées comma 
imposant 2‘1 I’un des Etats I’obligation: 
1° de prendre des dispositions dérogeant A 

$21 propre législation on 5. $21 pratique ad— 
ifistrative 011 ‘a celles dc l’autre Etat; 

2° dc fournir des renseignements qui ne 
pourraient étre obtenus sur la base de sa 
propre Iégislation ou dans le cadre de sa 
pratique administrative normale ou de 
celles de l’autre Etat; 

3 
° dc four'njr des renseignements qui révéle— 
raient un secret commercial, industriel, 
professionnel ou un procédé industriel 011 
commercial ou des renseignements dont 1a 
communication serait contraire £1 l’ordre 
public. 

Article 28 
Fonttionnaires diplomatiques et consulaires 

Les dispositions de la présente Convention 
ne portent pas atteinte aux priviléges fisCaux 
dont bénéficient les fonctionnaires et agents 
diplomatiques ou consulajires en vertu, soit 
des régles générales du droit des gens, soit 
des dispositions d’accords particuliers. 

Article 29 
Divers 

§ Ier. Les dispositions de la présente Conven- 
tion ne limitent pas le droit de la Belgique 
d’imposer une société résidente de la Belgi—I 
que en cas de rachat de ses propres actions 
on parts ou :‘1 l’occasion du partage de son 
avoir social. Du chef de l’impét pergu en 
Belgique dans ces éventualités, les Pays—Bats 
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n’accordent pas 1a réduction prévue £1 l’article 
2,4, paragraphs Ier. 
§ 2. La Convention ne s’applique pas aux 
organisations internationales, 5‘1 leurs organes 
ou 31 leurs fonctionnaires, ni aux personnes 
qui sont membres d’une mission diplomati— 
que en consulaire d’un Etat tiers, lorsqu’ils se 
trouvent sur le territoire de l’un des Etats at 
116 sont pas traités comme des résidents dans 
l’un ou dans l’autre Etat en matiére d’impéts 
sur le revenu ct sur la fortune. 
§ 3. Les autorités compétentes des Etats 
réglent de commun accord les modalités 
d’apph'cation des articles IO, II at 12.. 
§ 4. Les autorités compétentes de chacun des 
Etats peuvent arréter, conformément :‘1 1a 
pratique suivic clans cet Etat, les mesures 
d’exécution qui sont nécessaires pour appli— 
quer les autres dispositionsrde la Convention. 

Article 30 
Extension territoriale 

§ Ier. La présente Convention peut étrc é-' 

tendue, tells quelle ou avec les modifications 
nécessaires, au Surinam ct aux Antilles néexj— 
Iandaises on 31 Fun de ces pays, si 16 pays en 
question pergoit des impéts de nature ans: 
logue aux impéts auxquels s’applique 12. 

Convention. Une tells extension prend 6561: 
5. partir de la date, avec les modifications et 
dans les conditions, y compris les conditions 
relatives 51 la cessation d’effets, qui sont 
fixées dc commun accord par échange de 
notes diplomatiques ou suivant toute autre 
procédure conforme aux dispositions con— 
stitutionnelles des Etats. 
§ 2. A moins qu’il n’cn soit convenu autre— 
ment, 1a cessation d’eflets de la Convention 
ne mettra pas fin £1 son application en ce qui 
concerns 16 pays auquel elle aura été étendue 
conformément au présent article. 
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VII. DISPOSITIONS FINALBS 

Article 31 
Entre'e en vigueur 

§Ier. La présente Convention sera ratifiée 
et les instruments detratification- seront échan— 
gés aussitét que possible :21 La Haye. 
§ 2. La Convention entrera en Vigueur le 

quinziéme jour suivant celui de- l’échange des 
instruments dc ratification ct sés dispositions 
s’app'liqueront: 
I° aux Pays—Bas: 

en ce qui concerne les années et périodes 
fiseales commengant lc Ier janvier- de 
l’année dc l’échange des instruments do 
ratification ou aprés cette date; 

2° en Belgique: 
a) aux impéts d'us 5.1a source sur les reVe— 
nus normalement attribués, ou mis en 
paiement '31 partir du 16): janvier dc l’année 
d'e l’écha’nge des instruments deratification; 
b) aux autres impéts établis 'sur des reve— 
nus dc périodes imposables prenant fin 
2‘1 partir du 31 déccmbre de l’année de 
l’échange des instruments d‘e ratification. 

§ 3. Les dispositions de 19. Convention signée 
£1 Genéve le 20 février 1933 entre les Pays- 
Bas et 19‘. Belgique pour évitcr les doubles 
impositions et régler certaincs autres ques-' 
tions en matiére fiscale ccsseront dc s’appli— 
quer:

“ 

1° aux Pays-Bats, en ce qui concerne les an— 
nées ct périodes fiscales auxquelles s’appli— 
qUent les dispositions de la présente Con- 
vention; 

2° en Belgique, aux impéts auxquels 's’appli— 
quent les dispositions de la présente Con— 
vention. 
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Article 32 
De’nonciation 

La pr‘ésente Convention restera indéfmiment 
en vigueur. Chacun des Etats peut cependant 
dénoncer la Conventiqn Vpar'la voie diploma- 
tiquc, au moyen d’une notification faite au 
moins six mois aVant 1a fin d’une année 
civilc postérieure 5, la cinquiéme année 
suivant.‘celle dc l’échange des instruménts de 
ratification. Dans-cc cas, les dispositions de la 
Convention cess'eront dc s’appliquer: 
I° aux Pays-1335:. 

en ce qui concerne les, annécs ct périodes 
fiscales c0mn‘1engant 16 Ier janvier de 
l’année suivant celle de la notification on 
aprés cette date; 

2° en Belgique: 
a) aux impéts dus ‘5, 19. source sur' les re- 
venu’s normale'ment attribués ou mis en 
paiement 5. partir du Ier jan‘vier dc l’année 
suivant celle de la notification; 
b) aux autres impéts établis sur des nave? 
nus de périodes imposables prenant fin 
normalement é partir du 31 décembre 
dc l’année suivant celle de la notification. 

EN 1:01 153 ‘QUOI, les soussignés, dfimefit 
autorisés acct eifd: par Lents Gouvemements 
respectifs, ont signé 1a présente Convention. 

FAIT £1 Bruxelles, 16 I9 octobre 1970, en 
deux exemplaires, en langue frangaise et en

I 

langue néerlandaise, les deux textes faisant 
également foi. 

Pour 1e Gouvemement du Royaume diss Pays- 
Bus: 
(s.)- 1. LUNS 

Pour le Gouvernement du Royaume de Belgique: 
(s.) P. HARMEL 
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PROTOCOLE 
Au moment (16 procéder 5.1a signature de 19. 
Convention tendant £1 ‘éviter 'les doubles 
impositions en matiére d’impéts suit 16 

revenu ct sur la fortune et 5, régler certaines 
autres questions en matiére fiscale, conclue cc 
jour entre la Gouvernement du Royaume 
des Pays—Bats et le Gouvernement du Royau— 
me de Belgiqué, les plénipotentiaires soussig— 
nés sont convenus des dispositions suivantes 
qui ferment partie intégrantc de la Conven- 
tion. - 

I. Le terme «biens» employé dans les dispo- 
sitions de la Convention, comprend 
également les droits. 

II. Ad article 4 

L’expression «en vertu de la législation dudit 
Etat» employée 2}, Particle 4, paragraphe Ier, 
désigne 1a législation dc cet Etat, telle qu’elle 
est modifiée ou complétée en vertu d’accords 
internationaux. 

III. Ad article 6 

Aussi Iongtemps que le complément dc pré~ 
compte imn'xobfligr exigible en Belgique sur 
le revenu cadastral des biens immobiliers 
dont les revenus sont imposables en Belgique 
conformément 5. Particle 6 sera pergu 2‘1 un 
taux fixe dépassant IO pour cent. 

a). ledit complément de précompte immo— 
bilier dfi par des ré§idents dcs Pays—Bas 
soumis :‘a. l’impét des non-résidents con- 
formément aux articles I48 ct I49 du 
Code-des impéts sur les revenus, est rem- 
boursé dans la mesure 01‘1 i1 dépasse l’impét 
des non-résidents dfi par 168 intéressés; 
b) ledit complément de précompte immo- 
bilier dfi par d’autres résidents‘ des Pays- 
Bas est éventueflement limité de maniére 
tells que la charge globale constituée 
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par cc complément de précompte at par 
la fraction du précompte immobilier im— 
putable sur l’impét des personnes physi— 
ques n’excéde pas la quotité dc 1’imp6t 'des 
non-résidenté calculé: fictivement ‘sur l’en— 
semble des revenus produits ou‘recueilh's en 
Belgique, qui correspondrait proportion-n 
nellement audit revenu cadastral. .

I 

IV. Ad article 10 
La dispositibn dc l’article Io, paragraphs 2, 
1°, ne s’applique pas lorsque la société béné— 
ficiaire des dividendes est passible, dans 
I’Etat dont elle est résidente, dc l’impét des 
sociétés sur les dividendes ou sur la partie dc 
ceux—ci qui ne peut étre considérée comme 
représentant des frais déductibles afférents 
£1 la participation; dans ce cas, 1a dispbsition 
dc l’article Io, paragraphe 2., 2°, est applica— 
ble. 

V. Ad article 10 
Le terme «dividendes» employé dains Particle 
IO désign‘e également Ies revenus, méme 
attribués sous 19. forme d’intéféts, imposables 
au titre de revenus d'e' capitaux investis par 
les asSociés dans les sociétés — autres querlés 
sociétés par actions — résidentes de la Belgi- 
que. 

VI. Ad articles 10, 11 et 12 
Le terme «payé(e)s» employé dans 165 articles 
Io, II et 12 doitétre interprété comme signi- 
fiant le fait d’exécuter l’obligation dé mettre 
les fonds é. la disposition du créancier de la 
maniére prévue par le contrat ou suivant les 
usages; i1 couvre par conséquent toutes les 
formes dc réglement, que ce soit au comp— 
tant, par virement é un compte ou autre— 
ment. 
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VIL Adarticles 1o, 11 at 1-2 

Les demandcs de remboursement dc l’impét 
pergu contrairement aux dispositions des 
articles IO, 11 et 12 doivent étre introduites 
auprés de lsautorité compétente de l’Etat qui 
a pergu vl’impét, dans un délai dc déux ans 
aprés l’expiration dg l’année civile au cours 
de laguefle 1’-imp6t a été pergu. 

VIII. Ad article 13 
La disposition de l’article I 3, paragraphe 4, 
doit étre interprétée comine s’appliquant éga— 
lement aux gains provénant de l’aliénation 
d’actions ou de bons de jouissanCe, :‘1 moins 
que ces actions ou bons ne {assent partie dc 
l’actif d’un établissement stable on ne soient 
constitutifs d’une base fixe, au sens du para- 
graphe 2. 

I 

IX. Ad article 15 
Les zones frontaliéres visées £1 l’article 15, 
paragraphs 3, 1°, sont délimitées ainsi~ qu’il 
suit: 

a) La zone frontaliére deS Pays—Bats est lc 
territoire délimité au sud par la frontiére 
néerlando—belge ct au nord par Greve— 
lingen, Krammer, Volkerak, Hollandsch 
Diep, Dordtsche Kil, Merwede, la Meuse 
jusqu’é. Gennep, 1a h'gne dc Chemin de fer 
dc Gennep vers l’est jusqu’é. 1a frontiére 
allemande. 
1)) La zone frontaliére de la Belgique est le 
territoire délimité au nord par la frontiére 
belgo-néerlandaise et au sud par la ligne 
idéale la plus courte reliant les communes 
suivantcs: Ostende (Oostende), Bruges 
(Brugge), Tielt, Audenarde (Oudenaarde), 
Alost (Aalst), Malines (Mechelen), Louvain 
(Leuven), Tirlemont (Tienen), Landen, 
Waremme, Liége, Verviers, Eupen, Rae— 
ren. 
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Les communestraversées par la ligne idéale 
visée en b) sont considérées comma étant 
comprises entiérement dans la zone frOntaa 
liére. 

X. Ad article 15 
Les autorités compétentes (165 Etats arrétent 
dc commun accord les régles relatives aux" 
documents que les ‘int'ércssés dOivent fournir 

, . . 
' 

. . . , . 

pour‘l apphcatlon de la dlsposmon de 1 arm- 
cle 15, paragraphe 3, 1°. 

XI. 
h 

Ad article 15 
La disposition dc Particle 15,, paragraphe 3, 
I", 116 s’applique pas aux personnes qui 
possédent 1a nationalité néerlandaise et qui. 
ont transféré‘ lent-domicile des Pays-Bas en 
Belgique aprés le Ier janvier 1970. 

XII. Ad article 23 
La disposition dc l’article 2.3, paragraphe 4? 
doit étre interprétée comme s’appliquant 
également aux actions ct aux bons de jouis— 
sance, é. moins que ces actions ou bons ne 
fassent partie de l’actif d’un établis'sement 
stable ou'ne soient constitutifs d’gne base 
fixe, au sens du paragraphe 2‘. 

XIII. Ad article 24 
La base imposable visée i l’article 24, para— 
graphe Ier, s’entend du total des revenus 
semi-nets (onzuiver inkomen) ou du béné— 
fice (Winst) au sens de la législation néerlan— 
daise conccmant l’impét sur le revenu ou 
l’im‘pét des sociétés, suivant le cas. 

XIV. Ad article 25 
Les sociétés des Pays—Bats st 165 groupements 
de personnes ayant leur siége dc direction 
effective aux Pays—Bas, qui possédent un 
établissement stable en Belgique, sont 5011- 
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mis dans ce derm'er Etat, du chef des bénéfi— 
ces qu’ils y réalisent, au régime applicable aux 
sociétés ct groupements de personnes étran- 
gets similaires. 
Toutefois, l’imposition exigible sur ces béné— 
fices suivant la législation belge ne peut étre 
supérieure au total des divers impéts, calculés 
au taux normal, qui seraient dus par unc 
société résidente de la Belgique sur ses béné— 
fices ct sur les revenus distribués 2‘1 ses action- 
naires ou 'associés, déns le cas oil ces bénéfices 
Irecevraient 1a meme afiectation que ceux de 
la société résidente des Pays-Bas ou du grou-e 
pement dc personnes qui a son siége dc direc— 
tion effective dans cet Etat. 
Pour l’application de cette disposition, l’im- 
p6; qui frapperait les bénéfices distribués 
d’une société résidente de la Belgique est 

calCulé au taux de IO pour cent sur la moitié 
de la difiérence entre, d’une part, 16 bénéflce 
dc l’établissement stable ct, d’autre part, 16 
montant obtenu en appliquant :1 cc bénéfice 
le taux normal, en principal, dc l’impét des 
sociétés frappant les bénéfices distribués des 
sociétés résidentes de la Belgiquen 

XV. Ad article 25 
La disposition dc Particle 2.5, paragraphe 4, 
entraine 165 conséquences suivantes: 
I ° lorsqu’une entreprise (16 Fun des Etats a un 

établissement stgble dans l’autre Etat, 165 
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dispositions en vigueur dans cet antre 
Etatconcernant 16 report des pertes y sont 
applicables pour I’impositiém dc cet éta— 
blissement stable dans les mémes condi— 
tions qu’é. l’égard dcs cntreprises dudit 
autre Etat; 
lorsqu’une s'ociété résidente dc l’un des 
Etats a dans l’autre Etat un établissement 
stable auquel se-rattache efl'ectivement une 
participation dans le capital d’une société 
résidente dc l’autre Etat, lcs dividendes 
afférents é cette participation sont exo— 
nérés clans cet autre Etat des impéts visés 
£1 l’article 2, dans la mesure oil ils seraient 
exonérés suivant 1a législation dudit autre 
Etat, si la participatibn était détenue par 
une société similaire résidente de ce der- 
nier Etat.

N o 

FAIT £1 Bruxelles,1e 19 octobre 1970, en deux 
exemplaires, en langue frangaise et en languc 
néerlandaise, les deux textes faisant égale— 
ment foi; 

Pour le Gouvemement du Royaume des Pays- 
B43: 

(5.) I. LUNS 

Pour le Gouvemement du Royaume de Belgique: 

(s.) P. HARMEL 
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Supplement 

Convention between the. GoVernment-oHnd‘ia
_ 

and the Government of the‘Un-ited Arab Republic ' 

for the avoidance of doubleivax‘ati‘on ' 

with respect to taxes on income 

SUPPLEMENT TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATICSN‘ 
AU, BULLETIN DE DOCUMENTATION FISCALE-IINTERNA'I‘IONALE 

Vol. xxv, No. ’4‘. Aprillavri! 1971 

INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION A. 

MuiderpoOrt _- 124 Sarphatistraat - Amsterdam- 

A double‘ taxation'wnvention between India and the United Arab Republic’ was signed on
_ 

February 20, 1969.- The; instrmnents of ratification have'been exchanged; The treaty is in effect 
according-tothe rules ofArticlé 29. 

The Government of India and the Govern— 
mento’f the United Arab Republic, 
"D'esiring to conclude 3 Convention fOr 
avo’idanqe’ of double takation with respect -to 
taxes on income, 
Have agreed as follows: 

CHAPTER 'I—Scope of the Convention 
Article 1 

Personal scope 
This Convention shall apply to persons who 
are residents of (me or both ofthe Contract— 
ing States. 

Article 2 

Taxesrco‘vcred 
I. T his Convention shall apply to taxes on 

income imposed on‘behalf of each Contract- 
ing‘ State or of its political sub—divisions or 
local authorities, Where they have r the 
authority, irrespectiVe- of the manner in 
which they are levied. 
2. There shall be regarded as taxes on income 
all taxes imposed on tOtal income or on all 
elements of income including taxes on gains 
from the sale, exchange or transfer of 
movable property and taxes on the total 

amounts of wages or salaries paid by enter- 
prises. 

3-. The existing taxes to which the ‘Convena 
tion shall apply are, in particular: 
(a) In the case of India: 
(I) the income—tax, including Super—tax and 
the surcharge, imposed under the Inco'me—tax 
Act, 1961 (4.3 of1961); and 
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(2) the surtax imposed under the Companies 
(Profits) Surtax Act, 1964 (7 of 1964); 
(heréinaftcr-referred to as “Indian tax”). 
(11) In the case of the United Arab Republic: 
(1) tax on income derived from immovable 
property (including the land tax, the build— 
ings tax and the ghafi‘ir tax); 
(2) tax on income from movable capital; 
(3) tax on commercial and industrial profits; 
(4) tax on wages, salaries, indenmities and 
pensions (as mentioned in book III. of Law 
(I4 ofI939);

_ 

(5) tax on profits from liberal pfofcssions 
and all other non-commercial professions; 
(6) general income-tax; ' 

(7) defence tax (imposed on income); 
(8) national security tax (imposed on inco— 
me); and 
(9) supplementary taxes imposed as percent— 
age of-taxes mentioned above; 
(hereinaftcr r¢ferred to as “United Arab 
Republic Tax”). 
4. The Convention shall also apply to any 
identical or- substantially similar taxes which 
ate subsequently imposed in addition to, or

_ 

in the place of, the existing taxes. 
5, At the end of egch year, the competent 
authorities of the Contracting Statgs shall 
notify to each other any significant changes 
which have-been made in their respective 

_ taxation laws. 

CHAPTER II—_—Definitz’ons 
Article 3 

General definitions 
I. In this Convention, unless the context 
otherwise requires: 
(a). the term “India” shall have the meaning V 

assigned to it in article I of the Constitution 
of India; . . . 

( the' tepm “United Arab Republic” 
_means Egypt; _ 

(c) the terms “a Contracting State” and “the 

other Contracting State” mean India or the 
United Arab Republic, as the context 
requires; 
(d) the term “tax” means Indian tax or 
United Arab Republic tax, as the context:- 
requires; ‘ 

( e) the term “person” includes individuals, 
companies and all other entities which are 
treated as’ taxable units under the tax laws‘ in 
force in either Contracting State; 
(f) the term “company” for tax purposes 
means any entity which is treated as a 
company under the Indian tax law or any 
entity which is treated as a body corporate 
under the United Arab Republic tax law; 
(g) the terms “enterprise of a Contracting 
State” and “Enterprise of the other Contract- 
ing State” mean, respectively, an enterprise 
carried on by a resident of a Contracting Sta- 
te and an enterprise carried on by a resident 
of the other Contracting State; 
(h) the term “competent authority” means 
‘in the case of India the Central Government 
in the Ministry of Finance (Department of 
Revenue and Insurance), and in the case of 
the United Arab Republic, the Minister of 
Treasuryor his authorised representative. 
2. In the application of the provisions of 
this Convention by one of the Contracting 
States any term not otherwise defined shall, 
unless the context otherwise requires, have 
the meaning which it has under‘thc; laws in 
force in that State relating to the taxes which 
are the subject ofthis Convention. 

Article 4 

Fiscal domicile 
I. For the purposes of this Convention, the 
term “resident ofa Contracting State” means 
any person who, under the law of that State, 
is resident of that St‘at'e' for the purposes of 
taxation therein by reason of his domicile, 
residence, place of management or any other 
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criterion applied under the tax laws of that 
State. 
2. Where by reason of the provisions of 
paragraph I ariindivi‘dual is a‘resident of both 
Contracting States, then his case shall be 
deteimined in accordance With the following 
rules: - 

‘

' 

(a) 'He shall be deemed to be a resident of 
the Contracting State in which he has .a 
permanent heme available to him. If he has a 
permanent home available to him in both 
Contracting States, he shall be deemed to be 
a resident of the Contracting State with 
which his personal and economic relations 
are closest (centre of vital interests); ‘ 

(b) If the Contracting State in which he has 
his centre of vital interests cannot be deter- 
mined, or if he has not a permanent home 
available to him in either Contracting State, 
he' shall be deemed to be‘a resident of the 
Contfacting State in which he has- an 
habitual abode; - - 

(c) If he has an 'habitUal abode in both 
Contracting States or in neither of them, he 
shall be deemed to be -a resident of the 
Contracting State-of which he is ‘a national; 
(d)-If he is a national of both Contracting 
States or of neither of them, the competent 
authorities of the Contracting States shall 

Settle the question by mutual agreement. 
3. Where by‘ reason of - the provisions of 
paragraph I a' person other than an individual 
is 49'. resident ofiboth Centracting States, then 
it shall be deemed to be a resident of the 
Contracting State in which itS' place of 
effective management-is situated. 

Article 5 

Permanent establishment a 

I.‘ For the purposes of this Convention, the 
term “permanent establishment” "means a, 
fixed place ofbusiness in which the business of 
the enterprise is Wholly or partly carried (in; 

TEXT 

2. The term “permanent establishment” 
shall include:

‘ 

(a) a place of management; 
(1)) abranch; 
(c) an office; 
(d) a factory; . 

(e) a workshop or a warehouse; . 

(f) a mine, a quarry, an oilfield or other place 
of extraction of natural resources; - 

(g) a permanent sales exhibition; 
(h) a building sitc‘or construction or assembly ' 

project which exists for more than ninety days. 
3 . The term “permanent establishment” shall 
not bedeemed to include: - 

(a) the use of facilities solely for the purpose 
of storage or display of goods or merchandise ~ 

belonging to the enterprise; . .
- 

(b) the maintenance of a sto'ck of goods, 01' 
merchandise {belonging to the enterprise 
solely for the purpose of storaggor display; 
(c) .the maintenance of .a fixed place of 
business solely for the purposeloflpurchasing 
goods or merchandise or for collecting 
information, for the enterprise; and . 

(d) the maintenance of a fixed place of 
business solely for the purpose of advertising, 
or for scientific research, for the enterprise. 
4. A person acting in One of the Contracting 
States for or on Behalf ofan enterprise of the 
other Contracting State shall-be deemed to 
be a permanent establishment of that enter—

. 

prise in the first mentioned State if: ‘ 

(i) he has and habitually exczcises in,_that 
State a general authority to negotiate and 
enter into contracts for or on behalf 0f:th6_ 
enterprise, unlgss the activities of the person 
are limited to the purchase, of goods or 
merchandise for the enterprise, or 
(ii) he habitually maintains in the first— 
mentioned Contracting State a stock; of 
goods or merchandise belonging to the 
enterprise from which the person regularly 
delivers goods or mqrchandise or on.behalf 
of the enterprise, or . 

' 
'

" 
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(iii) he habitually secures orders in the 
first-mentioned Contracting “ State ex- 
clusively or almost exclusively, for the 
enterprise itself or for the enterprise and other 
enterprises which are controlled by it or 
have a controlling interest in it. 
5. An enterprise of a Contracting State shall 
not be deemed to have a permanent establish- 
ment in the other Contracting State merely 
because it carries on business in that other 
State through a broker of a genuinely in— 
dependent Status. 
6. The fact that a company, which is a 
resident of one of the Contracting States, has 
a subsidiary cempany which either is a 
resident of the other Contracting State or 
carries on a trade or business in that other 
Contracting State (Whether through a 
permanent establishment or‘ otherwise) shall 
not, of itself, constitute that subsidiary 
company a permanent establishment of its 
parent company. 

CHAPTER 111—- Taxation of Income 

Article 6 

Income from immovable property 
I. Income from immovable property shall 
be taxable only in the Contracting State in 
which such property is situated. 
2. The term “immovable property” shall be 
defined in accordance with the law and usage 
of the Contracting State in which the 
property in quest-ion is situated. The term 
Shall in any case include property accessory 
to immovable property, livestock and 
equipment used in agriculture and forestry, 
rights to which the provisions of general law 
respecting landed property apply, usufruct of 
immovable property and rights to variable or 
fixed payments as consideration for the 
Working of, or the right to work, mineral 
deposits, sources and other natural resources. 

Ships and aircraft shall not be regarded as 
immovable property, 
3. The provisions of paragraph I shall apply 
to income derived from the direct use, let- 

ting, or use in any other form of immovable 
property; 
4. The provisions ofparagrafihs I and 3 shall 
also apply to the income from immovable 
property of an enterprise and to income 
from immovable property used for the 
performance ofprofessionalservices. 

Article 7 

Business profits “ . 

I. The profits of an enterprise of a COntract- 
ing State shall be taxable only in that State 
unless the enterplgise carries on business in the 
other Contracting State throughra perma- 
nent establishment situated therein. If the 
enterprise carries on business as aforesaid, the 
profits of the enterprise may be taxed in the 
other State but only so much of them as is 
attributable to that permanent establishment. 
2. Where an enterprise of a Contracting 
State carries on business in the other Con— 
tracting State through a permanent establish- 
ment situated therein, there shall, in each 
Contracting State, be attributed to that 
permanent establishment the profits which it 
might be expected,to make if it were a 
distinct and separate enterprise engaged in 
the same or similar activities under the same 
or similar conditions and dealing. Wholly 
independently with the enterprise of which 
it is a permanent establishment. -

, 

3. In the determination of the profits of a 
permanent establishment, there shall be 
allowed as deductions expenses which are 
incurred for the purpose of-the permanent 
establishment including executive and gen— 
eral administrative expenses so incurred, 
Whether in the State in which the permanent 
establishment is situated or elsewhere. 
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4. ‘In so far ‘as it has been customary in a 
Contracting State to determine the profits to 
be attributed to a permanent establishment 
on the basis of an appOrtiomnent of the total 
profits of the enterprise to its various parts, 
nothing in paragraph 2 shall preclude that 
Contracting State from determining the 
profits to be taxed by shch an apportionment 
as may be customary; the method of 
apportionment adopted shall, however, be 
such that the result shall be in accordance 
with the principles laid down in this Article. 
5. No profits shall be attributed to a 
permanent establishment by reason of the 
mere purchase by that permanent establish- 
ment of goods or me’rchandise for the 
purpose of export to the enterprise of which 
his the permanent establishment. 
6. Where profits include items of income 
whlch‘ are. dealt with separately in other 
Articles of this Convention, then the 
provisions of those Articles shall not be 
affected by the provisions of the present 
Article. 

Article 8* 

Air transport . 

1. Income derived from the' operation of 
aircraft by an enterprise of one of the Con- 
tracting States shall not be taxed in the other 
Contracting State unless the aircraft is. 
operated wholly Or mainly between places 
within that other Contracting State. 
2.‘ Paragraph I shall likewise. apply in respect 
of participations in pools of any kind by 
enterprises engaged in air transport. 

Article 9 -

‘ 

Shipping 4 

Income derived from the operation of ships 
by an enterprise of one of the Contracting 
States, shall not be taxed in the other Con- 

TEXT 

tracting State unless the ships are operated 
wholly or mainly between places within that 
other Contracting State. 

Article 10 

Associated enterprises 
I. Where . 

(a)- an enter-prise of a Contracting State 
participates directly or indirectly in the 
management, control or Capital of an 
enterprise of the other Contracting State, or 
(b) the same persons participate directly or 
indirectly in the management, control or 
capital‘of an enterprise ofa Confracting State 
and an enterprise of ther other Contracting 
State, . 

and in either case conditions are made or 
imposed between- thetwo enterprises in their 
commercial or financial relations which differ 
from those which would be made between 
independent enterprises then- any profits 

* The two Contracting States have agreed as 
follov'vs:

' 

The provisions ofarticle 8 (Air Transport) of the 
said Convention being operative under the terms 
of article 29 (Entry into force) of the Conven— 
tion, in the case of India, as respects income 
derived from operation of aircraft during any 
“previous year” beginning on or after the first 
day of January, 1961, and in the case of the 
United Arab Republic, as respects such income 
derived during any accounting period ending on 
or after the first day ofJanuary, 1961: 
Where any taxes c6vered By this Convention 
have been paid or are payable in oné of the 
Contracting States by a designated airline of 'the 
otherContracting State as respects such income 
derived by it during any "‘previous year” 0; 
accounting period aforesaid, the first—mentioned 
Contracting State shall refund such taxes to‘ or, as 
the case may be, refrain from charging such 
taxesfrom the designated airline. 
The designated airline aforesaid shall, in the case 
of India, be the Air India, and in the case of the 
United Arab Republic, be the United Arab 
Airlines. 
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which would, but for those conditions, havs 
accrued to one of the enterprises, but; by 
reason of those conditions, have not so 
accrued, may be included in the profits of 
that enterprise and‘taxedaccordingly. 
2. If the information available to the taxation 
authority concerned is inadequate to deter- 
mine, for the purposes of paragraph I of this 
Article, the profits which might be expected 
to accrue to an enterprise, nothing in that 
paragraph shall affect the application of the 
law of either Contracting State in relation to 

I 
the liability of that enterprise to pay tax on 
an amount determined by the exercise of a 
discretion or the making of an estimate by 
the taxation authority of that State: 
Provided that such discretion shall be exer- 
cised or such estimate shall be made, sofar 
as the information available to the taxation 
authority permits, in accordance with .the 
principle stated in that paragraph. 
Provided further that the amount so deter- 
mined or the estimate so made may be 
amended or revised when adequate informa— 
tion is furnishedfo the taxation authority 
concerned. 

Article 1 1 

Dividends ‘ 

I. Dividends paiid by a company which is a 
resident of India to a resident of thé Unit'ed 
Arab Republic may be taxed in India. 
2. Dividends paid by a company which is a 
resident of the United Arab“ Republic to a 
resident of India may be taxed in the United 
Arab Republic. But such dividends shall only 
be subject to the tax on'income derived from 
movable capital, the defence tax, the national 
security tax and the. supplementary taxes 
(Which taxes shall b'e'deducted at the source). 
If paid to .a natural' person, the general 
incomeftax levied on the net tOtal income 
may also be imposed. Dividends paid shall be 

deducted from the amount of the distributing 
company’s taxable income or profits subject 
to' the tax chargeable in respect of its 

industrial and commercial profits if such, 
dividends are distributed out of the taxable 
profits of the same taxable year but not 
distributed out of accumulated reserves or 
other assets. . . 

3. Dividends paid by a company which is a 
resident of India Whose activities lie solely or 
mainly in the United Arab Republic shall, in 
the United Arab Republic, be treated as 
mentioned in paragraph 2 of this Article 
when such dividends are distributed in the 
United Arab Republic. 
4. Dividends paid by a company which is a 
resident of the United Arab Republic Whose 
activities lie solely or mainly in India shall, in 
India, be treated as mentioned in paragraph I 
of this Article when such dividends are 
distributed in India. 
5. Dividends, deemed under Article II of 
United Arab Republic Law I4 of 1939 to be 
paid out of the yearly profits of a'permanent 
establishment maintained in the United 
Arab Republic by an Indian company whose 
activities extend to countries other than the 
United Arab Republic shall, in the United 
Arab Republic, be treated as mentioned in 
paragraph 2 ofthjs Article. - 

The permanent establishment shall be 
considered to have distributed as dividends in 
the United Arab Republic within 60 days 
from the closing of its financial year, an 
amount equivalent to 90 per dent. of its total 
net profits liable to the tax on industrial and 
commercial profits without applying the 
provisions of Article 36 of Law 14 of 1939, 
provided that the remaining IO per cent. of 
the net profits shill be set aside to form a 
special reserve which shall be entered in the 
local balance-sheet submitted annually to the 
United Arab Republic tax authorities. Such 
amount Shall only be subject to the tax on 
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commercial and industrial profits. 
All amounts deducted from the aforesaid I0 
per cent. set aside to form the special reserve 
for purposes other than the redemption of 
losses incurred‘ in the trade or business carried 
on by that permanent establishment situated 
in the United Arab Republic shall bedeemed 
to have been distributed in the United Arab 
Republic and shall be taxed accordingly. 
6. The provisions of paragraphs I and.4 of 
this Article, in‘the case of the "United Arab 
Republic, shall not affect the application of 
Article 4 of Law I4. of 1939, but the provi— 
sions of those paragraphs will be applied foi- 
the purpose ofelimi‘nation of double taxation 
in accordance with provisions of paragraph 2 
of Article 24 of this Convention. ‘ 

Article 12 

Interest v »
. 

I. Inter’ést paid by a resident of India to a 
resident of the United Arab Republic may be 
taxed in India. ‘ 

2,. Interest paid by é. resident of the United 
Arab Republic to a résident of India may be 
taxed in the United Arab Republic. But such 
interest shall only be.subjéct to the tax ori 
income derived frOm movable Capital, the 
defence tax, the national security tax and the 
supplementary taxes (which taxes shall be 
deducted at the source). If paid to a natural 
person, .the general income—tax levied on the 
net total income may also be imposed." 
3. The term “interest” as used in this Article 
includes income from Government securi— 
ties, bonds‘or debentures (exclusive of interest 
on debts secured by mOrtga‘ges on réal: estate; 
in which case Article 6 shall apply) and 
Whether or not carrying a right to participate 
in profits, anddebt—claims of every kind as 
well as all other income assimilated to income 
from money lent by the taxation law of the 
State in Which the income arises. 

TEXT 

4. IntereSt shall be, deemed to arise in a 

Contracting State When the payer is that 

State itself, a political sub-division, a local 
authority or a resident of that State. Where, 
however, the person paying the interest, 

Whether he is a resident of a Contracting 
State or not, has in a Contracting State a 
permanent establishment in connection with 
which the indebtedness on which the 
interest is paid was incurred, and such 
interest is borne by'such permanent establish— 
ment, ,then such interest shall be deemed to 
arise in the Contracting State in which the 
permanent establishment is situated. 
5. The provisions of paragraph I of this 
Article in' the case of the United Arab 
Republic shall not affect the application of 
Article 4 of Law 14 of 1939, but the provi- 
sions of that paragraph will be applied for 
the purpose of elimination of double taxation 
in accordance with provisions of paragraph 
2 of Article 24 of this Convention. 

' Article 13‘ 

Royalties .
. 

I. Royalties arising in a Contracting State 
and paid to a resident of the other Contract- 
ing State shall be taxable only in the first- 
mentioned State. ’ 

2. The term “royalties” as used ‘in this 

Article means payments of any kind received 
as a consideration for the use of, or the right 
to use, any copyright of literary, artistic or 
scientific work, any patent, trade ‘mark, 
design or model, plan, secret formula or 
process, or for the use of, or the right to use, 
industrial, commercial or scientific equip- 
ment or for information concerning in- 

dustrial, commercial br.sci¢ntif1c experience 
but does t include any royalty or,other like 
amount in respect of the operation of mines, 
quarries or any other pléce of extraction of 
natural resources. 
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3. Rents and royalties arising in a Contract- 
ing, State in respect of cinematographic films 
and paid to a resident of the other Contract— 
ing State shall be taxable only in the first— 
mentioned State according'to the tax laws of 
that State. - 

4. The provisions of this Article shall not 
apply Where founders’ shares are issued in the 
United Arab Republic as a consideration for 
the rights mentioned in paragraph 2 of this 
Article and taxed in accordance with the 
provisions of Article I of Law I4 of 1939. In 
such event Article II of this Convention shall 
be applicable. '

- 

5. Royalty shall be deemed to arise in a 
Contracting State when the payer is that 
State itself, a political sub—division, a local 
authority or a resident of that State, 

Article 14 

Capital gains . . 

I. Subject to the provisions of paragraph 3, 
gains from the sale, exchange or transfer of a 

. 
capital asset being immovable property, as 
defined in paragraph 2 of Article 6, or 
movable property shall-be taxable only in the 
Contracting State in which such property is 
situated. ‘ 

2. For the purpose of this Article the situs of 
the shares of a company shall be deemed to 
be in the Contracting State Where the 
company is incorporated. 
3. Capital gains derived from the sale, 
exchange or transfer of a. capital asset being 
a ship or aircraft shall be taxable only in the 
Contracting State in which such ship or; air- 
craft is registered. 

Article 15 

Independent personal services 
I. Income derived by a resident of the 
United Arab Republic in respect of pro—y 

fessional services rendered or other indepen- 
dent activities of a similar character perform— 
ed in India may be taxed in India only if he is 
present in India for a period or periods ex— 
ceeding in the aggregate 183 days during the 
relevant “previous year”, and only to ‘the 
extent the income is attributable to such 
services or activities in India. 
2. Income derived by a resident of India in 
respect of professional services rendered or 
other independent activities of a similar 
character performed in the United Arab 
Republic may be taxed in the United Arab 
Republic only if he is present in the United 
Argb Republic for a periodic]: periods. ex- 
ceeding in the aggregate 183 days during the 
relevant “fiscal year”, and only to the extent 
the income is attributable to Such services or 
activities in the United Arab Republic. 
3. The term “professional services” includes 
independent scientific, literary, artistic, edu- 
cational or teaching activities as well as the 
independent activities of physicians, lawyers, 
engineers, architects, dentists and accountants. 

Article 1 6 

A Dependent personal services 
1. Subject to the provisions of Articles 17, 19 
and 20, salaries, wages and other similar 
remuneration derived 'by a resident of a 
Contracting State in respect of an employ- 
ment shall be taxable only in that State unless 
the employment is exercised in the other 
Contracting State. If the employment is so 
exercised, such remuneration as is derived. 
therefrom may be taxed in that other State.» 
2. Notwithstanding the provisions of para- 
graph I, remuneration derived by a‘ resident 
of the United Arab Republic in respect of an 
employment exercised in India shall not be 
taxed in India if: 
(a) he is present in India for a period or 
periods not exceeding in the aggregate 183 
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days during the relevant “previous year”, 
and 
(b) the remuneration is paid 1337,01" on behalf 
of, an employer who is not resident of India, 
and ' 

(c) the remuneration is subject to United 
Arab Republic tax, and ' 

the remuneration is not deducted in 
computing profitsof an enterprisechargeable 
to Indian tax. ' 

3. Notwithstanding the provisions of para- 
graph I, remuneration derivedby a resident 
ofIndia in respect of an employment exercisa 
ed in the United Arab Republic shall not be 
taxed inthe United Arab Republic if: 
(a) he is present in the United Arab Republic 
fora period or periods not exceeding in the 
aggregate 183 days‘ during the relevant 
“fiscal year”, and 
(b) the remuneration is paid by, or on behalf 
of an employer who is not resident of the 
United Arab Republic, and 
(c) the remuneration is subject to Indian tax, 
and '

. 

(d) the remuneration is not deducted in 
computing profits of an enterprise charge- 
able’to United Arab Republic tax. 
4. 'Notwithstandi'ng the preceding provié 
sions of this Article, remuneration in respect 
of an employment exercised aboard a ship or 
aircraft in international traffic, may be taxed 
in the Contracting State in which the place of 
effective management of the enterprise is 

situated. 

Article 1 7 

Directors? fees . 

Directors’ fees and similar payments derived 
by a r'esident of a Contracting State in his 
capacity as a member of the board of 
directors of a company which is a resident of 
the other Contracting State may be taxed in 
that other State. 

Article 1 8 

Artistes and Athletes 1 

I. Notwithstanding. anything contained in 
Articl'es 15' and 16, income derived by public 
entertainers, such as theatre, motion picture, 
radio'or television artistes, and musicians, and 
by athletes, from their personal activities as 
such may be taxed in the Contracting State in 
which these activities areexercised. -

. 

2. The provisions of paragraph I shall apply 
only if the personal actiirities are @xer‘cised in 
the Contracting State for a period or periods 
in the aggregate exceeding I 5 days during 
the relevant “previous. year” or, as the case 
may be, “fiscal year”,- and only in‘respect of 
the income attributable to the. personal 
activities exercised in that State. 

‘ Article 19 

Pensions - 
. 

-
- 

Subject to the provisions of paragraph I of 
Article 20, pensions and- other similar 
remunerati'On paid to a‘ resident of 3- Con— 
tracting Statein consideration- of past em— 
ployment shall be taxable onlyjn that State. ‘ 

Article 20 

Governmental functions . 

I. Remuneration, including pensions,» paid 
by, orvout of funds created by, a Contracting 
State or a political sub—division or a locg-l 
authority thereof, to any individual in 
respect of services rendered to that State or 
sub—division or 10ml authority thereof in the 
discharge of functions of a governmental 
nature may be taxed in that State.- 
2. The provisions of paragraph I of this 
Article shall also apply to remuneration in- 
cluding pensions, paid by the Central Bank, 
the Post, Railways, Telephone and Tele— 
graph, Radio and Television Organisations 

Supplement Bulletin Vol. xxv, April/avril no. 4, 1971 B9



TAX TREATY BETWEEN INDIA AND THE UNITED ARAB REFUBLIC 

of the United Arab Republic and by the 
Reserve Bank of India, Postal Administra— 
tion, the Public Railway Anchorities and the 
All India. Radio Orgmisation‘of India. 
3. The pr‘ovisions of 'Articles 16, I7 and 19 
shall apply to remuneration or pensiohs in 
respect of services rendered in connection 
with "any trade or business other than those 
mentioned in paragraph 2‘ carried on by any 
of the legal‘entities mentioned‘in this Article. 

Article 2.1 

Students 
An individual of one of the Contracting 
States, who is temporarily preSent in the 
other Contracting State solely: 
(a) as a student at a university, college or 
school in the other Contracting State, 
(1)) as a business or 1teChnical apprentice, or 
(c) as the recipient of a grant, allowance or 
award for the primary purpose of study or 
tesearchfroma religious, charitable, scientfic 
oreducation'al organisation, 
shall noi be taxed in the other Contracting 
State 'in respect of remittances from abroad 
for. .the' purposes of his maintenance, educa- 
tion or training or in respect of a scholarship 
grant. The same shall apply to any amount 
representing remuneration for services ren- 
dered in that other State, provided that such 
services are in connection with his studies or 
practical training or are necessary for the 
purposé of his maintenance. ' 

Article 22 

‘ Professors, Teachers and Researéherfi 
A professor or a iteacher from one of the 
Contracting States Who receives remunera— 
tion for teaching or scientific research, during 
a periodoftemporaryresidenccnotcxceeding 
two years, at a university, college, technical 
school or other institution for higher educa— 

B10 

tion in the other Contracting State, shall not 
be taxed in that other Contracting State in 
respect ofthat remuneration, 

Article 23 

Income not expressly mentioned 
The laws in force in either'of the Contracting 
States will continue to'govern assessment and 
taxation of income in the respective Con— 
tracting States :except Where express provi4 
sion to the contrary is made in this Conven- 
tlon. 

CHAPTER ‘Iv—Methdd' fbr elimination of 
double taxation 

Article 24‘ 

Exemption and‘ctedit methods 
I. Where a person being a resident of a 
Contracting State deriv‘esx income from the 
other Contracting State and that income, in 
accordance with the provisions of this 
Convention, shall be taxable only in that 
other Contracting State, or may be taxed in 
that other Contracting State, the first- 
mentioned State shall, subject to the provi- 
sions of paragraph 2, exempt such income 
from tax but may, in calculating tax on the 
remaining income of that person, apply the 
rate of tax which would have been applicable 
if the exempted income had not been so 
exempted. 
2. Where a person being a resident of a 
Contracting State derives income from the 
other Contracting State and that income, in 
accordance with the provisions of Articles II 
and 12. may be taxed‘ in that other Contract-s 
ing State, the first-.mentioned State shall 
allow as a deduction from the tax on the 
income ofthét person an amount equal to the 
tax paid in that other Contracting State. 
Such deduction shall not, however, exceed 
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that part of the tax, ‘as computed before the 
deduction is given, which is'appropriate to 
the income .derived‘ from- that other .Con— 
tracting' State,

7 

CHAPTER v—Special provisidns 

Article 25 

Non—discrimination ‘ 

I. The nationals of a Contracting State shall 
not be subjected 'in the other Contracting 
State to any taxation or any requirement con— 
nected therewith which is other or more 
burdensome than‘the taxation and connected 
requirements to which‘nationalsof that other 
State in the same circumstances and under 
the same conditions are or may be subjected. A 

2. The term “nationals,” means: 
(a) all individuals: possessing the nationality 
of a Contracting State;

V 

(b) all legal persons, partnerships and 
‘ associationSderiving their status as such from 
the law in force in a Contracting State. 
3. The taxation on a permanent establish-e 
ment which an enterprise of a Contracting 
State has, in the other Contracting ‘Stateshafl 
not be less favourably levied in that other 
State than the taxation levied on enterprises 
of that Other State carrying on thg same 
activities. 

'

, 

This provision shall not be construed as 

obliging a Contracting State to grant to 
residents of the other Contracting State any 
personal allowances, reliefs and reductions 
for taxation purposes, on account ofci’vil sta— 
tus or family responsibilities. which it grants 
to 'itsrown residents .~ 

4. Enterprises of a Contracting State, the 
capital of which is Wholly or partly owned 
or controlled; directly or indirectly, by one 
or more residents of the other Contracting 
State, Shall not be subjected in the firste 
mentioned Contracting State to any taxation 
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or any requirement connected therewith 
which is other or'more'burdensdme than 
the taxation and connected requirements to 
which other similar enterprises of that first- 
mentioned State are 'or‘ may be subjected. in 
the same Circumstances and under the same 
conditions. - - 

‘

. 

5. The provisionsof this Article. shall not be 
construed as‘ affecting the application in.the 
United Arab Republic of the exemptions 
cbnferred in the United Arab Repfiblic by 

. Articles 5 and 6 of Law 14 of 1939. 
6. In this Article the term “taxation” means 
taxes” of every kind‘ asspec-ified-"in this Con-:- 
vention. 

'
' 

Article 26 

Mutual agreement procedure 
I. Where a ,resident’of a Contracting; State 
Consider; that the actions of one or- both of 
theContraetingStates result or will resultfor 
him in taxation not in accordance withxhis‘ 
Convention, he may, notwithstanding the 
remedies provided by the national laWs of 
those States, present his ca'se to the compe-v 
tent authority of the Contracting State of 
Which‘he is-a resident; ' -

, 

2'. The competent authority shall endeavour 
if the objection appearsa‘to it to be justified 
and if itris not itself able to arrive at an 
appropriate solution, to resolve the case by 
mutual agreement with'the competent‘authoe 
rity of the other Contracting State, with a . 

view to the avoidance of taxation not in 
accordance with the Convention. 
3. The" competent authorities of the Con: 
tracting States shall endeavour to resolve by 
mutual agreement any difficulties or doubts 
arising as to the interpretation Or application 
of the Convention. They may also consult 
together for the elimination of double 
taxation 'in cases not‘provided for in the 
Convention.
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4. The competent authorities of the. Con— 
traCting‘ States may communicate with eath 
other directly for the purpose of reaching an 
agreement in the sense of the preceding 
paragraphs. When it seems advisable in order 
to reach agreement to have an oral exchange 
of opinions, such exchange may take place 
through representatives of the competent 
Authorities ofthe Contracting States. 

Article 27 

, 
Exchange of information 
I. The competent authorities of the Con-' 
tracting States shall exchange such informa- 
tion as is necessary for the carrying out of this 
Convention and of the domestic laws of the 
Contracting States concerning taxes covered 
by this Convention in so far as the taxatién 
thereunder is in accordance with this Con— 
vention. Any information so exchanged shall 
bé tréated as secret and shall not be disclosed 
to any persons or authorities other than those 
Concerned with the assessment, including 
judicial determination, or collection of the 
taxes which are the subject ofvthis Conven— 
tion. 
2. In no case shall- the provisions of paragraph 
I be construed so as to' impose on one of the 
Contracting States the obligation: 
a) to carry out administrative measures at 
variance with the laws or thc'administrative 
practice of that or of the other Contracting 
State; -

' 

(b') to Supply particulars which are not 
obtainable under' the laws or in the normal 
course of the administration of that or of the 
other Contracting State; 
(c) to supply information- which would 
disclose any trade, business, industrial, com— 
mercial or professional secret or trade: pro— 
ce_:ss, or information, the disclosure of Which 
would be contrary to public policy (ordre 

_ public). - 

B_I2 

Article 28 

. Diplomatic and consular privilegesx 
Nothing in this Convention shall affect the 
fiscal privileges of diplomatic or consular 
officials under the general rules-of interna— 
tional law or under the provisions of special 
agreements. 

CHAPTER VI—Fz'nalprom'sions 

Article 29 

Entry into force - 

I. This Convention shall be ratified and the 
instruments oftatificatibn shall be exchanged 
at New Delhi as soon as possible. 

This Convention shall enter into force on 
the date of the exchange of the instruments of 
ratification and its provisions shallhave effect: 

(a) In India: 

(1') in the case of income derived from 
operation of aircraft (referred to in article 8), 
as- respects such income derivedduring any 
5" previous year” beginning on or after the 
first day. of January, 1961; 
(ii) in the case of any other income, as 
respects income derived during any “pre- 
vious yéar” beginning on or after the first 
day of January of the calendar year in which 
the exchange of the instruments of ratifica— 
tion takes place. 

([1) In the Ufit’ted Arab Republic.‘ 

in the case of income from operation of 
aircraft (referred to in article 8), as respects 
such income derived during any accounting 
period ending on or after the first day of 
January, 1961; . 

(ii) in'the case ofany other income,— 
(1) as respects tax on income from movable 
capital and tax on“ wages, salaries, indemnities 
and pensions, which taxés are due on or-after 
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_the date on which the exchange of the 
instru‘mentsvof ratification takes place; 
(2.) as respects tax on commercial and 
industrial profits for any accounting period 
endingon or after the date on which the ex— 
change of the instruments of ratification takes 
place; 

(3) as respects tax on income derived from 
immovable property (including the land 
tax, the building tax and the ghaffir tax), tax 
on profits from liberal- professions and all 

other non-commercial professions and the 
' general income—tax for the calendar year in 
which the exchange of the instruments of 
ratification takes place. 
The rules in sub—paragraph (b) of this 

paragraph shall be correspondingly 
applicable respectively to the defence tax, 
national security tax and to the supplement- 
ary taxes; 

Articie 30 

Termination 
Either of the Contracting States may 
terminate this Convention ,gfter a period of 
five years from the date on which this 

Convention enters into force, by giving to 
the other Contracting State, through the 
diplomatic channels, written notice of 
termination, provided that such notice shall 
be given only on or before the thirtieth day 
of June in ’any calendar year, and in such 
event, this Convention shall cease to be 
effective: 

(a) In India: 

as respects income derived during any 
“previous year” beginning on or after the 
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first day of January of the calendar year next 
following that in which the notice is given. 

(12) In the United/1min Republic: 

(1) as respects tax on income from movable 
capital and tax on Wages, salaries, indemnities 
and pensions, which taxes are due on or after 
the first day oqI-y in the-calendar yea: next' 
following that in which the notice is given; 
(2) as fespects tax on commercial and 
industrial profits; for any accounting period 
ending on or after the first day of July in the 
calendar year next following that in which 
the notice is given; 
(3) as respects tax on income derived from 
immovable property (including the land. tax, 
the buildings tax and the ghafl'ir tax), tax on 
profits from liberal professions and all other 
non-commercial professions and the general 
income—tax for the calendar year next 
following that in which the notice is given. 
The rules in sub-paragraph (b) of this para— 
graph shall .be correspondingly applicable 
respectively to the defence tax, national 
security tax and to the supplementary taxes. 

IN WITNESS WHEREOF the undersigned, being 
duly authorised thereto, have signed this 

Convention. 
Done in duplicate at Cairo this Twentieth 
day of February, 1969, in the English 
language. 

APA B. PANT, 
For the Government of India. 

AHMED EL SAYED SHABAN, 
For the Government ofthe 
United Arab Republic. 
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. Supplé‘ment 

:La Convention- entre la ,B‘eI-ggiq‘ue et IA".|V-ta*l‘ie_ 
~en vzured"é,v‘irter ljes doubles imposit‘ion‘s at de 
rég‘le‘r certaéinzes au’trles' questions e‘n umat‘iére 

d’impét’s suzr le revenue
' 

SUPPLEMENT 170 THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION 
AU B,ULLBIiN DB DOCUMENTATION FISCAL INTERNATIONALE 

vol. ‘XXV, No. ‘6, June/juin 1971 

INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION 
Muide’rpoprt - 12,4 Sarphatistraat f- Amsterdam, 

A new double taxation treaty between Belgium and Italy was; signed on October 19; 19.70. 

This treatywill replace, the current treaty of'July 1 1; 1931, which iS-in many respects obsoiete. 
The new treaty will—~when the instruments :of ratification havg ‘bge'nexchangedx—Ibe‘ generally 
effective as ofjanuaryg, 1967. A; of this writing, no asuch exchangg ofmttffiéation instrument; 
hqs‘taken place; 

Sa Majesté le Roi des Belges 
Ct 
Ie Présidént de la République italiennc, 

Dési'reflx dc reviser, compte tenu des modi— 
fications apportées aux législations fiscaIes 
des deux-Etats, ‘l'a‘ conVientiOn signée 1e II 
juflIet i931 entre‘la‘ Belgiqué e‘t I’Italie pour 
év’iter l‘e’s doubles vimposit‘iOns ct ré‘gler? cer- 
taines' autres questions en matiére fiscal‘e, 

Ont dééidé «de‘ cone-“lute £1 cette fin fine now 
velle convention appelée é se substituér A '13. 
pfécédente ct out ‘nommé 5; 'Cet @fi‘et"pour 
leufé‘ Plénipotentiaires, Sa'voifi 

i

. 

‘Sa Majesté le Roi d‘es Belges: 
Son Excellence Mansi’eur Pier‘rc‘Harmél, 
Miniétre des Afi'aires étxfangé'resr de B‘elgique; 

Le Président de la"- République italienne: 
Son Egccelleuce Monsieur AldoyMaria Mazio:, 
Amba'sSad‘eur extraordinaire at ‘plé‘nipbtene 

tiaire d’ltalie é Bruxelles, 

' Lesqutls, aprésa avoir échahgé leurs plains 
pouvcirs, reconnus: e‘n- bonne ct due forme', 
spnt cfmven’us des dispositions sui‘vantes: 
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LA CONVENTION ENTRE LA BELGIQUE ET L’ITALIB 

I. — CHAMP D’APPLICATION DE LA 
CONVENTION 

Article 1 

Personnes vise’es 

La présente Convention s’applique aux per- 
sonnes qui sont des résidents d’un Etat con— 
tractant ou de chacun des dcux Etats. 

Article 2 

Impé‘ts vise’s 

§ Ier. La présente Convention s’applique 
aux impéts sur le revenu pergus pour le 
compte de chacun des Etats contractants, de 
ses subdivisions politiques et de ses collecti— 
Vités locales, qt'lel quc soit 1e systéme de 
perception. 
§2. Sont considérés commc impéts sur le 
revenu les impéts pergus‘ sur le revenuitotal 
ou sur des éléments du revenu, y compiis 'les 
impéts sur les gains provenant dc l’aliénjation 
dc biens mobiliers ou immobiliers, 16$ im— 
péts sur 16 montant des salaires payés par les 
entreprises ainsi que les impéts su'r l'es ‘plusfi 
values. E 

§ 3. Les impéts actuels auxquels s’appliciue la 
Convention sont notamment: ' 5 

1° en cc qui concerne Ia Belgique: 
a) l’impét des personnes physiques, § 

b) l’impét dcs sociétés, 
c) l’impét des personnes moralcs,

' 

d) l’impét des non—résidents, ‘ 

y compris les précomptes ct complé nts de 
précomptes, les centimes additionnejs aux— 
dits impéts et précornptes ainsi quc la‘ taxe 
communale additionnelle é, l’impét des per- 
sonnes physiques (ci-aprés 'dénommés «l’im— 
pét belge»); 
2" en ce‘ qui concerne I’Italie: 
a) l’impét sur 16‘ 'revenu de la proprié:é fon— 
Ciére non bati'e (imposta sul reddito dbmini— 
cale dei terrem'), 

b) 'l’impét sur le revenu de la propriété batie 
(imposta sul reddito dei fabbricati), 
c) l’impét sur les revenus de la riqhesse 
mobiliére (imposta sui redditi di fichezza 
mobile), 
(1) l’impétsur 1e revenu agricole (imposta sul 
reddito agrario), 
e) l’impét complémentaire progressif sur le 
revenu global (imposta complementare pro— 
gressiva sul reddito complessivo), 
f) l’impét sur les sociétés, pour la partievcon- 
cernant le revenu (imposta sulle societé, per 
la componente reddito), 
g) la retenue d’acompte ou d’impét sur les 
bénéfices distribués par les sociétés (la ritenuta 
d’acconto 0 di imposta sugli utili distribuiti 
dalle societal), 
h) 163 impéts locaux sur les revenus ct sur les 
plus—values (le imposte locali sui redditi e le 
plus—valenze), 
(ci—aprés dénommés «l’impét italien»). 
§ 4. ‘La Convention s’appliquera aussi aux 
impéts futurs de nature identique ou analo— 
gue ciui s’ajouteraient aux impéts actuels ou 
qui les remplaceraicnt. Les autorités compé— 
tentcs- des Etats contractants se communi- 
queront 5.1a fin de chaque année les modifica- 
tions apportées 2‘1 leurs législations fiscales 
respectivcs. 

II. — DEFINITIONS 

Article 3 

Definitions ge’ne’rales 

§ Icr. Au sens de la présente Convention, :‘1 

moins que le contexte n’exige une interpréta— 
tion difl'érente: 
1° les expressions «un Etat contractant» ct 
«l’autre Etat contractant» désignent, suivant 
1e Contexte, la Belgique ou l’Italie; 
2° 16 terms «personne» comprend 165 per— 
sonnes physiques, les sociétés ct tous autrcs 
groupcments de pcrsonnes; 
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3° 16 terme «société» désigne toute personne 
morale ou toute autre entité qui est considé— 
rée comme une personne morale aux fins 
d’imposition dans I’Etat dont elle est un 
résident;

I 

4° les eXpress'ions «entreprise d’un Etat 
contractant» et «entreprise dc l’autre Etat 
contractant» désignent. respectivement une 
entreprise exploitée par un résident d’un Etat 
contractant et une entreprise eXploitée par un 
'résident dc l’autre Etat contr’actant; 
5° l’expression «autorité compétente» dési'g— 
me: 
21)" en ce qui concerns 13. Belgique, I’autorité 
compéten’ce suivantsa législation nationale, et 
1)) en ce qui conc'erne l’Italie, le Ministére 
deS Finances. 

§ 2. Pour l’application de la Convention par 
un Etat‘ contractant, toute expression qui 
n’est pas autremcnt définie 4 le se'ns qui lui 
est attribué par ~13. législation dudit Etat 
régissant les impétsqui fontl’objetdela Con- 
vention, £1 moins que k: contexts n’exige une 
interpr‘étation .diffjérente. 

Article 4 

Domiciie fiscal 

§ Ier; Au sens de la présente Convention; 
l’exprcssion «résident(e) d’un Etat contrac- 
tant» désigne ,toute personne dont le revenu 
est, en vertu de la législation dc cet Etat, 
assujetti é l’impét en raison de son domicile, 
dc sa résidcnce, de son siége dc direction ou 
de tout autre critére dc nature analogue. 
§2. Lorsque, selon 1a disposition du’ para- 
graphe Ier, une personne physique est 

considérée comme résidente de Chacun des 
Etats contractants, le cas est résolu d’aprés les 
régles suivantes: 
I° cette pegsonne est consid'érée comme 
résidente de I’Etat contractant 01‘). 6116 dispose 
d’un foyer d’habitation permanent. Lots- 
qu’ e116 dispose d7un foyer d’habitation per- 

‘ centre de ses intéréts vitaux ne peut pas ét’re 

TEXTE 

manent dans chacun des Etats contractants, 
6116 est considérée cornme résidente de l’Etat 
contractant avec lequel ses liens parsonnels et 
économiques sont les plus étrois (centre (165 
intéréts vitaux'); 
2° si l’Etat contractant oil cette personne' a le 

déterminé ou‘ qu’clle ne dispose d’un foyer 
d’habitation permanent clans aucun des Etats 
contractants, relle est considérée comme rési- 
dents de I’Etatvcontractant 011 6116 séjourne dc 
fagon habiéuelle; 
3° si cette persomle séjoume de fagon habi- 
tuelle dans chacun des Etats. contractants ou 
qu’elle ‘ne séjoume dc fagon habituelle dans 
aucun d’eux, 6116 est considérée comme 
résidente dc I’Etat contractant dontvelle poss E:— 
de la Inationalité: 
4° si c‘ctte personne poss'éde 1a nationalité dc 
chacun des Etats contractants ‘ou qu’relle ne 
posséde 1a nationalité d’aucun d’eux, les 

autorités compétcntes des Etats contractants 
tranphent 1a question d’un commun accord; 
§ 3. Lbrsquc, .selon 1a disposition du- para- 
graphs; Icr, ‘une personne autre qu’une pere 
some physique est considérée cemme rési— 
dents dc chacun des Etats contractants, 6116 

est réputée résidente dc l’Etat contractant 01‘). 
se trou'ye son Siége dc direction effective. 

g 

Article 5 

! 

Etab‘lissement Stable 

§Ier. Ru sens de la présente Convention, 
l’expresgion «établissement stable» désigne 
une instzall‘ation fixe d’afafies 01‘1- l’entreprise 

exerce tbut ou partie de son activité. 
S 2. L’exprcssion «établissementgtable» coni— 
prend notamment: 
1° un s ége de direction; 
2° une succursale; 
3° .1111 inreau; 
4° une usine; 
5° ‘un ratelier; 
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6° une mine, une carriére ou tout autre lieu 
d’exploitation de ressources naturelles; 
7° un Chantier de construction ou de mon— 
tage dont 1a durée dépasse douze mois. 
S 3. On ne considére as u’il a établisse— P g V 
ment stable si: 
1" il est fait usage d’instaflations aux seules 
fins de stocka e, d’ex osition ou de livraison g P 
de marchandises a artenant 2‘1 l’entre rise; P P 
2° des marchandises appartenant 5. l’entre— 
prise sont entreposées aux seules fins de 
stockage, d’exposition ou de livraison; 
3° des marchandises appartenant é l’entre— 
prise sont entreposées aux seules fins de_ 
transformation par une autre entreprise; 
4° une installation fixe d’afi'aires est utih'sée 
aux seulcs fins d’acheter des marchandises ou 
de réum'r des informations pour l’entreprise; 
5° une installation fixe d’affaires est utilisée, 
pour l’entreprise, aux seules fins de publicite', 
de fourniture d’informations, de recherches 
scientiflques ou d’activités analogues qui ont 
un caractére préparatoire ou auxfliairg; 
6° une entreprise d’un Etat contractajlt, sans 
tomber dans le champ d’application dies para- 
graphes 2 et 4, se borne £1 donner en lécation, 
aHermage ou concession dans l’aul re Etat 
contractant, des biens ou droits visés éfl’atticle 
12, par'agraphe 2. -

' 

§ 4. Une personne — autre qu’un agent jouis— 
sant d’un statut indépendant visé au para- 
graphe 5 — quj agit dans un Etat contractant 
pour le compte d’une entreprise d6 l’autre 
Etat cantractant, est considérée comme con— 
stituant un établissement stable de l’entreprise 
dans le premier Etat si elle dispose dans cet 
Etat de pouvoirs qu’ellc y exerce ‘h ituelle— 
ment lui permettant de conclure des contrats 
au no'm de l’entreprise, 2‘1 moins que ‘ ’activité 

' de cette personne ne ‘soit limjtée 2‘1 1" 

marchandises pour cette entreprise. 
§ 5. On 116 considére pas qu’une e treprise 
d’un Etat contractant a un établi sement 
stable dans l’autre Etat contractant u seul

~ 

~~ 

C4 

fait qu’elle y 'exerce son activité par l’entre— 
misc d’un courtier, d’un commissionnaire 
géhéral ou de tout autre intermédiaire jouis— 
sant d’un.statut indépendant, 2‘1 condition que 
ccs personnes agisscnt dans le cadre ordinaire 
de leur activité. 
§6.‘Le fait qu’une société résidente d’un Etat 
contractant contréle ou est contrélée par une 
société résidente dc l’autre Etat contractant 
ou qui y exerce son activité (que ce soit par 
l’intermédiaire d’un établisscment stable ou 
non) ne sufi‘it pas, en lui—meme, '21 fairs de 
l’une quelconque de ces sociétés un établisse— 
ment stable de I’autre. 

III. —- IMPOSITION DES REVENUS 

Article 6 

Revenus de biens immobiliers 

§Ier. Les revenus provenant de biens im- 
mobfliers sont imposables dans l’Etat con— 
tractant 01‘1 ces biens sont situés. 
§ 2. L’expression «biens immobiliers» est 
défim'e conformément au droit dc l’Etat con— 
tractant 01‘1 les‘ bicns considérés sont situés. 
L’expression englobe en tous cas les acces— 
soires, le cheptel mort ou vif des exploita~ 
tions agricolcs et forestiéres, les droits. aux—- 
quels s’appliquent les dispositions du droit 
privé concernant la propriété fonciére, I’usu- 
fruit des biens immobiliers et les droits é. des 
redevances variables on fixes pour l’cxploita— 
tion 011 1a concession de l’exploitation dc 
gisements minéraux, sources et autres richesses 
du sol; les navires, bateaux ct aéronefs n6 sont 
pas considérés comme des biens immobiliers. 
§ 3. La disposition du paragraphs Ier s’appli— 
que aux revenus provenant de l’exploitation 
ou de la jouissance directes, dc h location ou 
de l’affermage, ‘ainsi que de toute autre forme 
d’exploitation dc biens immobiliers. 
§4. Les dispbsitions des paragraphes 161: et 
3 s’appliquent également aux revenus pro- 
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venant des biens immobih'ers \d’une entre— 
prise ainsi qu’aux revenusdes biens immobi— 
liers‘ servant 21 l’exercice d’une profession 
libérale. 

Article 7 

Be’ne’fices des entreprises 

§ Ier. Les bénéfices d’une .entreprise d’un 
Etat contractant ne sont imposables que dans 
get Etat, :21 moins que l’cntreprise n’exercc son 
activité clans l’autre Etat contractant par 
Yintermédiaire d’un établissem‘ent stable qui 
y est situé. Si l’entreprise exeice son activité 
d’une telle fagon, les bénéfices dc l’cntre'prise 
sont imposables dans l’autre Etat, mais uni— 
quement dans la mesure oil ils sont imputaé 
bles audit établissement stable. 

§ 2. Sans préjudice de l’application du. para— 
graphe 3,‘ lorsqu’uné entreprise d’un Etat 
contractant exerce 'son activité dans l’autre 
Etat contractant, lpar l’mtermédiaire d’u’n 

établissement stable qui y est situé, il est imr 
puté, dans cliaque Etat contractant, é. cet 

établissement stable les bénéfices qu’il aurait 
pu rré'aljser» s’il 'avait constitué une entreprise 
distincte ct séparée exergant des activités 

identiques ou analogues: dans des conditions 
identiques ou analogues et agissant en toute 
indépendance. 
§ 3 . Dans le calcfil des ‘bénéfices d’im établis— 
sement stable, sont admises en déduction les 
dépenses normales exposées aux fins pour- 
suivies par cet établissement stable, V com— 
‘pris les dépenses normales de direction et‘ les 
frais généraux d’administration ainsi eqsés, 
soit dans I’Etat 01‘1 est situé Get établissement 
stable, soit aflleurs. 

§4. A défaut de ‘Comptabflité réguliére ou 
d’autres éléments probants permettant de 
déterminer le montant des bénéfices d’une 
entreprise d’un Etat contractaht, qui est im- 
putable £1 son établissement stable situé dans 
1’ autre Etat, l’impét peut notamment étre 
établi dans cet autre Etat conformément it 

TEXTE 

sa propre lég'islation, compte tenu des béné— 
fices normaux d’entreprises analOgues du 
mémc Etat, se livrant 5.1a mémc activité ou 2‘1 
des activités_ analogues dans des conditions 
identiques ou analogues. Toutefois, si cette 

méthode entra‘me une double imposition des 
mémes bénéfices, les autorités compétentes 
des de’ux Etats se concertent en vue d’éviter 
cette double imposition. 
Dans ’éventualité visée £1 ‘1’a1inéa précédent, 
1'6 bénéfice imputable £1 l’établissement stable 
peut aussi étre déterminé sur la base d’une 
répartition des bénéfices totaux de l’entre— 
prise entre ses diverses parties, pour autant 
que 16 résultatainsi obtenu soit conforme aux 
principes énoncés dans le présent article. 

§ 5. Aucun bénefics n’est ‘imputé a un éta-s 
blissement stable du fait que cet établisse— 
ment stable a simplement acheté dES mar- 
chandises pour l’entreprise. 
§ 6. Aux fins des ‘paragraphes précédents, les 
bénéfices 5. ‘imputer £1 l’éta'blissement stable 

sont calculés chaque année selon 1a méme 
méthode, 2‘1 moins qu’fl n’existe des motifs 
valables 'et sufisants de procéder autrement. 
§7. Lorsque les bénéfices comprennent des 
éléments de revenu traités séparément dans 
d’autres articles della présentc Convention,- 
les dispositions de ces articles ne sont pas 
afeCtées par les dispositions du présent article. 

Article 8 

Entreprises de navigation maritime ou ae’rienne 

§ Ier. Les bénéfices provenant de l’exploita— 
tion, en trafic international, dc navires ou 
d’aéronéfs-ne sont imposables que dans l’Etat 
contractant 01‘1 est situé le siége de "la direction 
eEective de l’entreprise. 
§ 2. Si 16 siége de 121 direction effective d’une 
entreprise de navigation maritime est £1 bord 
d’un navire, ce siége est réputé situé dans 
l’Etat contractant oil se trouve 16 port d’at— 
tache de ce navire ou, 5. défaut dc port d’at— 

Supplement Bulletin Vol. XXV, No. 6, June/juin 1971 C5



LA CONVENTION ENTRB LA BELGIQUE ET L,ITALIE 

Itache, dans l’Etat contractant dont l’exploi— 
tant du navire est un résident. 

Article 9 

Entreprises interdépendantes 

Lorsque 
1° une _entreprise d’un Etat contractant 
participe directement ou indirectement £1 12. 

direction, au contréle ou au capital d’une 
entreprise de l’autre Etat contractant, Cu que 
2° les mémes personnes participent directe- 
ment on indirectement 5. 1a direction, au 
c'ontréle ou au capital d’une entreprise d’un 
Etat contractant ct d’une entreprise dc l’autre 
Etat contractant, 
et que, clans l’un ct l’autre cas, les deux entre— 
prises sont, dans leurs relations commerciales 

' ou fmanciéres, liées par des conditions accep— 
tées ou imposées qui diEérent dc celles qui 
seraient conclues entre des entreprises indé— 
pendantes, les bénéflces qui, sans,ées condi— 
tions, afiraient été obtenus par l’une des 
entreprises, mais n’ont pu l’étre en fait 2‘1 cause 
de ces conditions, peuvent étre inclus dams Ies 
bénéfices de cette entreprise ct imposés en 
conséquence. 

Article 10 

Dividendes 

§ Ier. Les dividendes attribués par une socié- 
té résidente d’un Etat contractant 2‘). un rési— 
dent dc l’autre Etat contractant sont impo— 
Sables dans cet autre Etat. 
$2. Toutefois, ces dividendes peuvent étre 
imposés dans l’Etat contractant dont la 
société qui attribue les dividéndes est un 
résident et selon la législation de cet Etat, mais 
l’impépainsie’tabli ne peut' excéder 15 p.c. 
du montant brut des dividendes. 
Les autorités compétentes des Etats contrac— 
tan'ts réglent d’un commun accord les moda- 
lités d’application de cette limitation. 

Ce paragraphe ne concerns pas l’imposition 
de la société pour les bénéfices qui servent au 
paiement des dividendes. 
§ 3. Le terme «dividendes» employé dans le 
présent article désigne les revenus provenant 
d’actions, actions on bons de jouissance, 
parts (16 mine, parts de fondateurs ou autres 
parts bénéficiaires 2‘1 l’exception des créances, 
ainsi que les revenus d’autres parts sociales 
soumis au méme régime que les revenus 
d’actions par la législation fiscale dc I’Etat 
don’t la société distributrice est un résident. 
Ce terme désigne notamment les revenus 
— méme attribués sous la forme d’intéréts —- 
imposables au titre de revenus dc capitaux 
investis par les associés dans ‘les sociétés autres 
que les sociétés par actions, résidentes de la 
Belgique. 
§4. Les dispositions des paragraphes Ier et 
2. ne s’appliquent pas lorsque le bénéficiaire 
des dividendes, résident d’un Etat contrac— 
tant, a clans l’autre Etat contractant un 
établissement stable qui intervient 2‘}; un titre 
quelconque dans les opérations génératrices 
de ces revenus. Dans ce cas, les dividendes 
sont imposables clans cet autre Etat confor— 
mément £1 sa législation. 
§ 5. Lorsqu’une société résidente d’un Etat 
contractant tire des~ bénéfices ou des revenus 
de l’autre Etat contractant, cet autre Etat ne 
peut percevoir aucun impét sur les dividen— 
des attribués par la société aux personnes qui 
ne sont pas des résidents dc cet autre Etat ni 
aucun impét au titre d’imposition complé- 
mentaire des bénéfices non distribués de la 
société, méme si 165 dividendes attribués ou 
Ies bénéfices non distribués consistent en tout 
ou en partie en bénéfices ou vrevenus prove- 
nant de cet autrc Etat.

7 

La disposition qui précéde n’empéche pas cet 
aut're Etat d’imposer les dividendes susvise’s 
lorsqu’ils sont encaissés ou recueillis sur son 
territoire-ou lorsque le bénéficiaire de ces 
dividendes résident du premier Etat, a dam 
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ledit autre Etat un établissement stable qui 
intervient 5. un titre quelconque clans les opé— 
rations génératrices de ces revenus.‘ 

Article 1 1 

Inte'réts 

§ Ier. Les intéréts provenant d’un Etat con— 
tractant et attribués 5, un résident de l’autre 
Etat 'contractant sont irnpOSables dans cet 

‘autre Etat. 

§ 2. Toutefois, ces intéréts peuvent étre im— 
pOSés dans I’Etat contractant-d’ofl iJs provierr- 
nent et salon 1a législation de cet Etat, mais 
l’impét ainsi établi ne peut excéder 15 p.c. 
du montant des intéréts. Les, autorités .com— 
pét¢ntes des Etats contractants réglent d’un 
commun accord les modalités d’application 
de 'cett,e limitation. 
§ 3‘; Le terme «intéréts» employé damle pré— 
sent article désigne les revenus des fonds 
publics, des obligations d’emprunts, assor- 

ties on non dc garanties hypothécaircs ou 
d’une clause de participation aux bénéfices, 
ct des‘rcréances ou dépéts de toute nature, 
ainsi que 165 lots d’emprhnts et tous autres 
produits soumis au méme r‘égime que les 
revenus de sommes prétées ou déposées par la 
législation fiscale de I’Etat d’ofi proviennent 
les revenus. 
§ 4. Les dispositions des paragraphes 161' et 2 
ne s’appliquent pas lorsque le bénéficiaire des 
intéréts, résident d’un Etat contractant, a dans 
l’autre Etat contractant un établissement 
stable qui intervient 2‘1 un titre quelconque 
dans lcs opérations génératrices de ces reve- 
nus. Dans cc» cas, les intéréts sont imposables 
.dans‘cet autre Etat conformément é sa législa— 
tion.

‘ 

§ 5. Les intéréts sont considérés ‘comme pro- 
venant d’un Etat contractant 1013u 1e 

débiteur est cet Etat Iui—méme, une sub— 
division politique, une collectivité locale ou 
un résident dc cet Etat. Toutefois, lorsque le 

TEXTE 

débiteur c165 intéréts, qu’il soit on non rési- 
dent d’un- Etat contractant, a dam un Etat 
contractant un établissement stable pour 
lequel l’emprunt générateur d‘es intéréts .9. 

~été contracté et qui supporte comma telle la 
charge de ces ,intéréts, lesdits‘ intéréts sont 
réputés provenir de l’Etat contractant 01‘; est 
situé l’éta‘blissement stable. 

S 6. Si, par suite dc relations spéciales exisa- 
taut entre le débiteur et le créancier ou dépo- . 

sant en que l’un et l’autre entretie’nnent avec 
des ticrces personnes, 16 montant des intéréts, 
compte tenuv de la créance ou du rdépét pour 
lequel ils sont attribués, excéde celui dont 
seraient convsnus le débitcur et 16 créancier 
ou déposant en l’absence dc pareflles rela— 

tions, 1a limitation de um: prévue au para— 
graphe 2 ne s’apph'que qu’é ce dernier mon— 
tant. En ce cas, la pantie cxcédentaire des 
intéréts rests imposaBle conformémcnt £1 la 

législation dc chaque Etat contractant ct 

compte term (163 autres diSpositions (16 la 

présente Convention appficabl‘es ailx revenus 
auxquels cetté pantie excédentaire peut étre 
assimflée. 

Article 12 

Redevances 

§ Ier. Les redevancesprbvenapt d’un Etat con- 
tractant ct attribuées 721 un résident dc l’autre 
Etat contractant he sont imposables que dans 
cet autre Etat. 

§ 2.. Le terme «redevances» employé dans le 
présent article désigne les rémunérations dc 
toute nature payées pour I’usage ou la con- 
cession dc l’vusage d’un droit d’auteur sur une 
oeuvre littéraire, artistique ou ‘scientiflque, y 
compris 165 films cinématographiques, d’un 
brevct, d’un marque dc fabrique ou (16 com- 
merce, d’un dessin ou d’im modéle, d’un 
plan, d’une formuI‘e ou d’un procédé‘secrets, 
ainsi que pour l’usage 011 1a concession de 
l’usage d’un équipement industriel, commer— 
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cial ou .scientifique ne constituant pas un 
bien immobilier visé 32 l’article 6 et pour des 
informations ayant trait £1 une expérience 
acquise clans le domaine industriel, commer- 
cial ou scientifique. 
§3. La dispositibn du paragraphe Ier ne 
s’applique pas lorsque le bénéficiaire des 
redevances, résident d’un Etat contractant, 
a dans l’autre Etat cOntractant un établisse— 
ment stable qui intervient 2‘1 un titre quelcon— 
que dans les opérations génératrices de ces 
revenus. Dans ce cas, les redevances sont im- 
posables dans cet autre Etat conformément 
:‘1 sa Iégislation. 

§ 4. Les redevances sont considérées‘ commev 
provenant d’un Etat contractant lorsque le 
d’ébiteur est cet Etat lui—méme, une subdivi— 
sion politique, une collectivité locale ou un 
résident de cet Etat. Toutefois, lorsque 16 
débiteur des redevances, qu’fl soit ou non 
résident d’un Etat contractant, a dans un 
Etat contractant un établissement stable pour 
lequel le contrat donnant lieu au paiement des 
redevances a été conclu et qui supportercom- 
me telle 1a charge (16 ceHes—ci, ces redevances 
sont réputées provenir dc l’Etat contractant 
01‘1 est situé l’étabh'ssement stable. 
§ 5. Si, par suite dc relations spéciales existant 
entre le débiteur et le créancier ou que l’un et 
l’autre entretiennent avec des tierces per— 
sonnes, le montant des redevances, compte 
tenu de la prestation pour laquelle elles sont 
attribuées, excéde c‘elui dont seraient conve— 
nus 1e débiteur et le créancier en l’absence 
de parefllenelations, 1a disposition du para— 
graphe Ier ne s’applique qu’é ce demier mon-' 
taut. En ce Gas, 16 partie excédentaire des 
redevances reste imposable conformément 
31 1a législation de chaque Etat contractant et 
compte tenu des autres dispositions de la pré— 
sente Convention applicable's aux .revenus 
auxquels cette parfie excédentaire peut étre 
assimfléc. 

Article 13 

Gains en capital 

§ Ier. Les gains provenant de l’aliénation des 
bicns immobiliers tels qu’ils sont défim’s £1 

l’articlc 6, paragraphe 2, sont imposables dans 
I’Etat contractant 01‘1 ces biens sont situés. 
§‘2. Les gains provenant de l’aliénation dc 
biens mobiliers par un résident d’un Etat 
contractant sont imposables clans l’autre 
Etat contractant lorsque le cédant a dam cet 
autre Etat contractant un établissement 
stable ou une base fixe qui interview: :1 uni 
titre quelconque dans les opérations généra— 
trices de ces gains. Les régles prévues £1 

l’article 7, paragraphes 2. et 3, s’appliquent 
5, 1a déterminatiou du montant desdits gains. 
Toutefois, les gains provenant de l’aliénation 
de navires ou d’aéronefs exploités en, trafic 
international, ainsi que des biens mobfliers 
afectés 5. leur exploitation, ne sont impo— 
sables que dans l’Etat contraCtant 01‘1 est situé 
le siége de la directibn effective (16 l’entrea 
prise. 

§3. Sauf clans l’éventualité visée au para— 
graphs 2, alinéa Ier, les gains provenant dc 
l’aliénation- de tous biens autres que ceux qui 
sont mentionnés aux paragraphes Ier‘ et 2, y 
compris une participation dans une société, ne 
sont imposables que clans l’Etat contractant 
dont 1e cédant est un résident. 

Article 14 

Professions libe’mles 

§ Ier. Les revenus qu’un résident d’un Etat 
contractant 'tire d’une profession libérale ou‘ 
diautres activités indépendantes dc caractére 
analogue ne sont imposables que dans cet 
Etat, £1 moins que ce résident ne dispose dc 
fagon habituelle dans l’autre Etat contractant 
d’une base fixe pour l’exercice de ses activi- 
tés. S’il dispose d’une telle base, les revenus 
sont imposables dans l’autre Etat, mais uni— 
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quement dans le mcsure 01‘1 ils. sont imputa— 
bles aux activités exercées £1 l’inte‘rvention sde‘ 
ladite base fixe. ‘ 

§ 2.. L’expression «professions libérales» com 
prend en particulier lcs activités indépen— 
dantes d’ordi'e scientifique, littéraire, artisti— 

quc, éducatif ou pédagogique, ainsi que les 
activ‘ités indépendantés des médecins, aVo— 
cats, ingénieurs, architcctcs, dentistes .et 

comptables. 

Article 15 

Professions de’pendantes 

§ Ier. Sous réserve des dispositions des 
articles 16, I8, 19 et 20, 1'65 sal'aires, traitew 

ments et autres rémunérations simflaires 
qu’im résident d’un Etat contractant regoit 
au titre d’un emploi salarié ne sont imposables 
que dam cet Etat, £1 moins que l’emploi 
ne soitvexercé dans l’autre Etat contractant. Si 
l’emploi y est exercé, les rémunérations re— 
gues 5. ca titre sont imposablesudans cet autre 
Etat. 

§2.. Par dérogation au paragraphs Ier_ ct 
sous la réserve 'y mentionnée, les- rémunéra— 
tions qu’un résident d’un Etat contractant 
regoit au titre d’un emploisalarié exercé dans 
l’autre Etat contractant, ne sont imposables 
que dans la premier Etat si 
I° elles ré'tribuent‘ l’activité exercée dans 
l’autre Etat pendant une période ou des 
périodes n’excédant pas au total 183 j ours au 
cours dc l’année civile; 
2° les rémunérations sont payées par un 
employeur ou au nom d’un employeur qui 
n’est pas résident de l’autre Etat; ct 
3° 12. charge des rémunérations n’est‘ pas 
supportée comma telle pat un étabfissement 
stable ou une base fixe que l’employeur a 
clans l’autre Etat. 

§ 3. Par dérogation aux paragraphes Ier et 
2. ct sous la réserve mentionnée au paragraphe 
Ier, les rémunérations au titre d’un emploi 

TEXTE' 

salarié exercé z‘; bord d’un navire ou d’un 
aéronef en trafic international sont impo- 
sables dans l’Etat contractant oil est situé 1e 
siége de la direction effective de l’entreprisc. 

Article 16 

Administrateurs et commissai're; 
(sindacz') de socie'te's 

§Ier. Les tantiémes, jetOns de présence et 
autres rétributions similaires q_u’un réside'nt 
d’un Etat contractant regoit en sa qUalifé dc 
membre ‘du consefl d’admjm'stration ou de 
survefllance ou d’un autre orgéme analogue 
d’une société par actions, résidente de l’autre 
Etat contractant, sont imposables dans cet 
autre Etat. 
Cette disposition {applique égal'ement aux 
tantiémes, jetons de présence et autres rétri+ 
butions sim‘l‘aires qui sont attribués 2‘1 1m 
administrateur ‘ou‘ commissairé par une so- 
ciété‘ en commandite par actions, une société 
é. responsabflité limitée et une société coopé— 
rative, résidente- dc l’Italie, ainsi qu’é un 
associé commanditépar u’ne société en com- 
mandite .par actions résidente de la Belgique. 
§ 2.. Les rémunérations normales- pergues en 
une autre qualité par une personne visée au 
paragraphs Ier sont imposables, suivant leur 
nature, ‘d’aprés Particle I4 ou Particle 15. 

Article 1 7 

Artistes ou sportifis 

Nonobstant les dispositions des articles I4. at 
I 5, les revenus que Ies professionnels du 
spectacle, tels 'les artistes dc théfitre, d6 
cinéma,‘ dc la radio; ou de la télévision‘ et les 
musiciens, ainsi que 'les sportifs retirent de 
leurs activités personnels en- cette qualité sont 
imposables dans l’Etat co‘ntractant oil ces 
activités sont exercées. 
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Article 1 8 

Pensions 

Sous réserve des dispositions de Particle 19, 
165 pensions et autres rémunérations simflai— 
res, versées ‘a un résident d’un Etat contrac- 
tant au titre d’un emploi antérieur, ne sont 
imposables que dans cet‘Etat. 

Article 19 

Re’muhe’mtions et pensions publiques 

§ 161‘. Les rémunérations, y compris les pen- 
sions, versécs par un Etat contractant ou une 
de ses subdivisions politiques ou collectivités 
locales, soit directe'ment, soit par préléve— 
ment sur dcs fonds qu’ils ont constitués, £1 une 
personne physique au titre de services rendus 
:‘1 cet Etat ou £1 cette subdivision ou collecti— 
Vité dans l’exercice de fonctions de caractére 
public, sont imposables dans ‘Cet Etat. 
Cette disposition ne s’applique pas lorsque le 
bénéficiaire de ces revenus posséde la 
nationalité dc l’autre Etat sans posséder en 
méme temps 1a nationalité du premier Etat. 
§ 2. Les dispositions du paragraphe Ier ne 
s’appliquent pas aux rémunérations ou pen- 
sions versées au titre dc services rendus dans 
le cadre d’une activité commerciale ‘ou indu- 
strieHe exercée par un Etat contractant ou par 
par une de ses subdivisions politiques ou 
collectivités locales. 

Article 20 

Professeurs 

Les rémunérations quelconques des profes- 
seurs et autres membres du personnel en— 
seignant, résidents d’un Etat contractant, qui 
séjournent temporairement dans l’autre Etat 
contractant pour y ens‘eigner ou s’y livrer 2‘1 

(165 recherches scientifiques, pendant une 
période n’excédant pas deux ans, dans une 
université ou dans une autre institution d’en— 

CIo 

seignement ou de recherche scientifique sans 
but Iucratif, nc sont imposables que dans le 
premier Etat. 

Article 21 

Etudiants, stagiaires ou apprentis 

Les sommes qu’un étudiant, un stagiaire ou 
un apprenti qui est, ou qui était auparavant, 
un résident d’un Etat contractant et qui sé— 
joume dans l’ahtre Etat contractant é. s‘cule 

fin d’y poursuivre ses études ou sa‘. formation, 
regoit pour couvrir scs frais d’entretien, 
d’études ou de formation ne sont pas im— 
posables dans cet autre Etat, A condition 
qu’efles proviennent de sources situées en 
dehors dc cet autrc Etat. 

Article 22. 

Revenus non expresse’ment mentionne’s 

Un résident d’un Etat contractant n’est pas 
imposable dans l’autre Etat contractant sur 
les éléments de son revenu qui sont d’une 
nature on proviennent de sources non men— 
tionnées dans les articlés précédents si, sui— 
vant 1a législation du premier Etat, i1 y est im— 
posable sur ces éléments de revenu. 

IV. — DISPOSITIONS POUR EVITER 
LA DOUBLE IMPOSITION 

Article 23 

S I61”. Lorsqu’un résident d’un Etat contraca 
tant regoit des revenus non visés au para— 
graphe 3 ci—aprés qui sont imposables dans 
l’autre Etat contractént conformément aux 
dispositions de la présente Convention, 16 
premier Etat exempte de l’impét ces revenus, 
mais i1 peut, pour calculer le montant de ses 
impéts sur le reste du revenu de ce résident, 
appliquer le méme taux que si 168 revenus‘ en 
question n’avaient pas été exemptés. 
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§ 2. Lorsque, conformément 5 1a législation 
d’un Etat contractant, des pertes subies par 
une entreprise de cet Etat dans un établisse— 
ment stable situé clans l’autre Etat ont été 
eEeCtivement déduitesdes bénéfices de cette 
entreprise pour son imposition dans le pre— 
mier Etat, l’ex:cmption prévué au ‘paragraphe 
Ier ne s’applique pas d’ans ce premier Etat 
aux bénéfices d’autres périodes impOSabl’es 
qui sont vimputables 5. cet établissement, dans 
la mesure 0121 ces bénéfices ont aussi été 
exemptés d’impét clans l’autre Etat en raison 
de leuf compensation avec lesdites pertes. 
§ 3. Sous réserve des paragraphes 4 et 5 ci-v 

aprés, lorsqu’un re'sident d’un Etat contrac- 
tant regoit des revenus qui, conformément 
aux dispositions .d'es articles 10, paragraphe 2, 
II, paragraphes 2 et'6, et 12, pa'ragraphe 5, 
ont été eEectivement imposés dans l’autre 
Etat contractant, le premier Etat accords sur 
'l’impét dfi sur ces= revenus par ledit résident 
une déduction égale 5. 15 p.c. du montant des 
revenus susvisés qui est compris dans:la base 
imposable au nom de cc .résident. 
§ 4. En ce qui concerne le’s revcnus visés au 
paragraphe 3 qui‘sont tirés dc Belgique‘par‘un 
résident dc l’Italie, Ia déduction prévue £1 

cette disposition ne s’apph'quera que dans 
I’éventualité 01‘1 lesdits revenus seraient im— 
posables 2‘1 l’impét sur les revenus (16 1a 

richesse mobiliére. 
§ 5. Lorsqu’une société résidente de la Bel— 
gique a la propriété d’actions 0,11 parts d’une 
société par actions, résidente dc I’Italie, les 

dividendcs qui lui sont attribués par cette 
derniére société et qui ont été soumisr au 
régime prévu £1 l’article Io, paragraphe 2, 

sont exemptés d’impét des sociétés en Belgi— 
que, dans la mesure 01‘1 cette exemption serait 
accordéeisi les deux sociétés .étaient résidentes 
de la Belgique. 
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TEXTE 

V. -- DISPOSITIONS SPECIALES 

Article 24 

Non—discrimination 

§ Ier. Les' nationaux d’un Etat contractant 
ne sont soumis dans l’autre Etat contractant 
£1 aucune imposition o‘u obligation V relative 
qui est autre 011 plus lourdc que-celle élaqucl— 
‘le sont ou pourront étre assujettis les natio— 
naux de Cet autre‘ Etat se trouvant dans la 
méme situation. 
§ 2. Le terme «nationaux» désigne: 
1° toutes les personnes physiques qui possé— 
dent la nationalité \d’un Etat contractant; 
2° toutES les personnes morales, sociétés dc 
personnes ct associations constituées confor— 
mément 5% 1a législation en vigueur dans un 
Etat contractant. 
§3. Les apatrides 1_1c sont soumis dans un 
Etat confraCtant :21 aucune imposition 'ou 

obligation y relative qui est autre ou plus 
l‘ourde que cells £1 Iaquelle sent on pourront 
étre assujettis les nationaux dc cet Etat se 
trouvant dans la méme-sitUation. 
§ 4. Les personnes physiques résidentes d’un 
Etat contractant qtii sont imposables dans 
l’autre Etat, y bénéficient, pour 17 assictte des 
impéts visés £1 Particle 2, des exemptions, 
abattements £1 la base, déductions 0‘11 autres 
'avantages, qui‘ sont accordés, en raison de 
leurs charges de famille, aux personnes 
physiques, ressortissantes dc cet autrc Etat, 
gui n’en sont pas des résidents et qui se trou— 
Vent dans la méme situation. 
§ 5. L’imposition d’un établissement stable 
qu’une entreprise d’un Etat contractant a 
dam I’autrc Etat contractant n’est pas établie 
dans cet autre Etat d’une fagon moins 
favorable que l’imposition des cntrep’rises de 
cet autre Etat qui exercent la méme activité. 
§6. Les entreprises d’un Etat contractant, 
dont 1e capital est en totalité on an partie, 
directement ou indirectcment, détenu ou 
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contrélé par un ou plusieurs résidents de 
I’autre Etat contractant, ne' sont sournises 
dans le premier Etat contractant é aucune 
imposition ou obligation y relative, qui est 
autre ou plus lourde que cells £1 laquelle sont 
ou pourront étre assujetties les autres entre- 
prises de méme nature de ce premier Etat. 
$7. Le terme «imposition» désigne, dans le 
présent article, les impéts dc toute nature on 
dénomjnation. 

Article 25 

Proce'dure amiable 

§ Ier. Lorsqu’un résident d’un Et'at contrac— 
tant estime que les mesures prises par un Etat 
contractant ou par chacun des deux Etats 
entrajncnt ou entraineront pour lui une 
double imposition non conforme 5L 1a préscn— 
te Convention, i1 peut, sans préjudice d‘es 

recours 'préirus par la législ‘ation nationale de 
ces Etats, addresser é l’autorité compétente dc 
l’Etat contractant dent il est un résident, une 
demands écrite de révision de cette imposi— 
tion. Pour étre recevable, ladite demande 
doit étre présentée dans un'délai de deux ans 
£1 compter de la notification ou de la percep- 
tion i la source de la secondé imposition. 
§2. Cctte autorité compétente s’eEorce, si 

la réclamation lui parait'fondée et si elle 
n’est pas cue-meme en mesure d’apporter 
une solution satisfaisante, de régler 1a ques- 
tion par voie d’accord amiable avec l’autorité 
compétente de l’autre Etat contractant, en 
vue d’éviter une double imposition non 
Conforme 2‘1 1a Convention. 
§ 3. Les autorités compétentes des Etats 
contractants s’efi‘orcent, par voie d’accord 
amiable, dc résoudre les difficultés ou de 
dissiper les doutes auxquels peut donner lieu 
l’apph'cation de la Convention. 
§ 4. Les autorités compétentes des Etats 
contractants se concertent au sujet des 
mesures administratives nécessaires 2‘1 l’exécu— 
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tion (163 dispositions de la Convention et 
notamment au sujet des justifications '21 four— 
nir par 'les résidents dc chaque Etat pour 
bénéficier dans l’autre Etat dés exemptions 
ou réductions d’impéts prévues 2‘1 cette Con— 
vention. 

Article 26 

Echange de renseignements 

§Ier. Les autorités compétentes des Etats 
contractants échangent les renseignemqnts 
nécessaires pour appliquer les dispositions de 
la présente Convention et celles des lois in- 
ternes des Etats contractants relatives aux 
impéts Visés par la Convention dans la 
mesure 01‘1 l’imposition qu’elles prévoient est 
conforms £113. Convntion. 
Tout renseignement ainsi obtenu doit étre 
tenu secret et ne peut étre communiqué, en 
dehors du contribuable ou de son manda- 
taire, qu’aux personnes ou autorités chargées 
de I’établissement ou du recouvrement des 
impéts Visés par la Convention et des récla— 
mations et recours y 'relatifs, ainsi qu’aux, 
autorités judiciaires. 
$2. Les dispositions du paragraphe Ier Iie 
peuvent en aucun cas étre interprétées com— 
me imposant 2‘1 l’un dés Etats contractants 
l’obligation: 
I° dc prendre des dispositions administratives 
dérogeant £1 sa propre législation ou 2‘1 39. 

pratique administrative on E1 celles de l’autre 
Etat contractant; 
2° de fournir des renseignements qui ne 
pourraient étre obtenus ,sur la base de sa 
propre législation ou dans 16 cadre de sa prati— 
que administrative normale ou de celles de 
l’autre Etat contractant; 
3° dc transmettre des renseignements qui 
révéleraient un secret commercial, industriel, 
professionnel ou un procédé commercial ou 
des renseignements dont la communication 
serait coptraire a l’ordre public. 
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Article 27 

Assistance au recouvrement 

Chaque Etat contractant recouvre, comme 
‘ 

s’il s’agisSait de son propre impét, tout impét 
visé 2‘3. l’articl‘c 2 de la présente Convention, 
qui est dfi dam l’autre Eta; Contractant et 
dont 1a perception est nécessaire pour que 
des exemptions. ou réductions d’impét pré— 
vues par cette ConventiOn ne soient pas ob— 
tenues ,par des personnes qui n’y ont pas droit. 

Article 28 

Divers, 

§Ier. Les dispositions de la présente Con- 
Vention no portent pas atteinte aux priviléges 
fiscauX dent bénéficientles membres des mis— 
sions diplomatiques Ct (165 postes consulaires 
en vertu soit desxégles générales‘ dudroit des 
gens, soit dcs dispositions d’accoras particu— 
liers. 

§= 2. La Convention ne s’éapplique pas aux 
organisations internationales, é, leurs organes 
on 5. lens fonctionnaires, ni aux personnes 
qui sont membres d’une mission diplomati- 
que ou d’zun poste consulaire d’un Etat tiers, 
lorsqu’ils se trouvent sur 16 ‘terri‘toire d’un 
Etat contractant et ne sont pas traités comme 
des résidents clans fun on l’autre Etat con- 
tractant en matiére d’impéts sur la revenu. 

3. Les dispositions de 19. Convention 
n’empéchent pas un Etat contractant d’établix 
:‘1 charge des sociétés résidentes de cet Etat les 
impéts dus, conformément :‘1 sa législation, 

en cas de rachat par ces sociétés de Ieurs pro- 
pres actions on parts ou £1 l’occasion du‘ par— 
tage de 'l’avoir social. 
§ 4. Les Ministres des Finances des Etats 
contractants ou leurs délégués mandatés é 
cettc: fin communiquent directemen’c entre 
euX aux fins ,préwies par 13. Convention. 
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Article 29 

Entre’e en vigueur 

§ Ier. La :présente Convention sera ratifiée 
et les instrumentsde ratification seront échan— 
gés le plus tét possible £1 Rome. 
§ 2. La pré'sente Convention entrera en 
vigueur le quinziéme jour suivant celui dc 
’échange des instruments de ratification ct 
elle s’appliquera: 

a) aux impéts dus 5.1a source sur les revenus 
attribués ou mis en paiement £1 partir du Ier 
janvier 1967; 
b) aux autres impéts établis sur des revenus 
de périodes imposables prenant fin :‘a. partir 

du Ier janvi’er 1967. 
§ 3,. Toutefois, en ce qui concerne 1a Belgi— 
que: 
1° les dispOsitions des articles 10 61: 1‘1» 

s’appliqueront aux revenus ‘attribués é partir 
du Ier janvier I963; 
2° les dispositions. de Particle 23, paragraphe 
Ier, ‘sfappliqueront aux revenus de péfiodgs 
imposablgs prenant fin £1 partir du. 31 dé— 
cembre I963; 
3° les dispositions dc l’article 23, paragraphes 
3 et 5, s’appliqueront aux rcvenus‘ dc toute 
période imposable donnant lieu, suiVant 16 
cas, '21 l‘application dc l’impét des personnes 
physiques ou de l’impét des sociétés; 
4° les dispositions de Particle 24, paragraphs 
5, s’appliqueront aux revenus d‘e toute pé— 
riode imposable prenant fin £1 partir du 3I 
décembre 1962.; 
§ 4. La Convention entre la Belgique et 

l’Italie pour éviter les doubles impositions et 
régler certaines autres questions en matiére 
fiscale, signéc é Bruxelles 16 II jufllet 1‘93 I, 
prendra fin ct cessera de s’appliquer '31 tout 
impét Belge ou‘ italien affércnt £1 une période 
pour laquelle 1a présente Convention ,produit 
ses effets :31 l’égard de cet impéf, conform'éw 
ment aux paragraphes 2 et 3 du présent arti— 
cle. 
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Article 30 

De’noncz’ation 

La présente Convention restera indéfini— 
ment en vigueur; mais chaque Etat contrac— 
tant pourra, jusqu’au 30 juin inclus de toute 
année civile 2‘1 partir de la cinquiéme aImée 2‘1 

dater dc celle de sa ratification, la dénoncer, 
par écrit ct par la voie diplomatiquc, 2‘1 l’autre 
Etat contractant. En cas de dénonciation 
avant le Ier juillet d’une tefle année, 19. Con— 
vention s’appliquera pour la derniére fois: 
a) aux impéts (1115 3119. source sur les revenus 
attribués ou mis en paiement au plus tard 16 
3I décembre de l’année dc dénonciation; 
b) aux autres impéts établis sur dcs revenus 
de périodcs imposables prenant fin au plus 
tard 16 31 décembre‘ de la méme année. 
En foi dc quoi, les Plénipotentiaires des deux 
Etats ont signé la présente Convention et y 
or_1t apposé leurs sceaux.

‘ 

Fait 5. Bruxelles, 16 I9 octobre 1970, en double 
exemplaire, en langue frangaise, en langue 
néerlandaise et en Iangue italienne, les trois 
textes faisant également foi. 

Pour le Royaume dc Belgique: 
P. Harmel. 

Pour la République italienne: 

A. M. Mazio. 

PROTOCOLE FINAL 

Au moment dc procéder it 13. signature de la 
Convention tendant £1 éviter les doubles im— 
positions at :21 régler certaines autres questions 
en matiér'e d’impéts sur 16 revenu, conclue ce 
jour entre l’Italie et la Belgique, les P1éni~ 
potentiaires soussignés sont convenus des 
dispositions suivantes‘ qui‘ formant partie 
intégrante de cette Convention. 
I. En ce qui concerne les dividendes attri- 
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bués avant le Ier janvier 1967 par une société 
résidentc de la Belgique, l’article IO, para— 
graph: 2, n’empéche pas 1a Belgique de per- 
cevoir le précompte mobilier‘ au taux de 15 
p.c. sur le montant imposable des dividendes 
déterminé conformément 51 1a législation 
belge. 
2.. La disposition dc l’article 23 , paragraphe 5, 
n’empéche pas 1a Belgique de prélever, sur 
les dividendes visés 3a. cette disposition, le pré- 
compte mobih'er exigible suivant sa législa- 
tion; mais, pour les dividendes recueillis 5. 

partir du Ier janvier 1967, 16 taux de ce 
précompte ne peut étre supérieur £1 celui qui 
est prévu par la législation belge en vigueur 5. 

'la date de signature de 13. Convention. 
3. Les dispositions de l’article 23, paragraphs 
5, dc la-Convcntion et du point 2 du présent 
Protocole sont congues compte tenu des 
législations en vigueur dans les deux Etats 
contractants. 
Dans l’éventualité ‘01‘1, postérieurement :21 la 
signature de la Convention, des modifica- 
tions importantcs afiectmt le régime de 
taxation des dividendes d’origine nationals 
ou étrangére seraient apportées 2‘1 Ia législa- 
tion dc Fun ou de l’autre, Etat contractant, 
les dispositions précitées seront appliquées 
dans l’esprit de 19. Convention et en vue dc 
parvenir £1 une juste réciprocité, suivant d’es 
modalités 2‘3, fixer de commun accord par les 
autorités compétentes des Etats contractants. 
4. L’article 24., paragraphe 5, n’empéche pas 
1a Belgique d’imposer 16 total des bénéfices 
imputables £1 l’établissement stable dont dis— 
pose dans cet Etat une société en un groupe— 
ment de personnes, résident de l’Italie, au 
taux maximal applicable 5L l’ensemble 011 5. 

vune fraction des bénéfices des sociétés rési— 
dentes de la Belgique. 
Toutefois, aussi longtemps que les bénéfices' 
distribués des soc'iétés résidentes de la Belgi— 
que sont imposables é. un taux inférieur, ce 
tax s’appliquera 5.1a fraction des bénéfices (16 
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1’ établissement stable beIge de la société ou du 
groupement dc personnes, résident de I’Ita‘lie, 
qui correspond au rapport entre le 'bénéfice 
distribué par .cette société 011 cc groupement 
de personnes‘et son béné’fice total. 
5. Par application-dc l’article 24, ,paragraphes 
5 et 6, aussi longtemps que les bénéfices des 
sociétés et groupements dc ‘per‘s‘onnes, rési~ 
dents de l’Italie, qui possédent un établisse— 
ment stable en Belgique, sont soumis‘ dans ce 
dernier Etat 2‘1 une imposition dont 19. Charge 
ne dépasse pas C6116 qui s’app‘lique £1 l’en— 

semble on $1 un'e fraction des bénéfices des 
soeiétés résidentes de la Belgique ct que ces 
bénéfices ne sont pas imposables en Belgique 
é raison dc Ieur afiectation, I’Italic renonCe, 
en ce qui conteme les sociétés ou groupe- 
ments de personnes, résidents de la B‘elgique 
et possédant un établissement stable en Italic, 
£1 percevoir l’impét complémentaire p'ro- 

gressif sur ‘la fraction des bénéfices dudit 
établisscment stable, qui est attribuable $1 (165 
associés résidents de la Belgique, dans la 
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TEXTB 

mesure 01‘1 cette fraction dc bénéfices a été 
soumise 2‘3. l’impét italien sur l‘es sociétés. 
6.. En ce qui concerne l’Italie et en tant qu’ils 
visent les réclama'tions tendant au rembourse— 
ment ou au dégrévement des .impéts payés ou 
établis é partir du Ier janvier’ I967 sous le 
régime de la Convention du II juillet 1931, 
163 délais de réclamation fixés par le Texts 
unifié des lois‘ sur les impéts directs du 29 
janVier 1958, n° 645, sont prorogés pour une 
période qui prendre fin une annéc aprés 
l’entrée en vigueur de la présentc Conven— 
tion. * 

Fait 5. Bruxelles, le 19 octobre 1970, en dou— 
ble exemplaire, en langue frangaise, en langue 
néerlandaise et en languc italienne, Ies trois 
textcs faisant également foi. 

Pour le Royaume de Belgique: 
P. Harmel. 

Pour la République italienne: 

A. M. Mazio. 
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Supplemmt 

Convention en-tre ;| a Belg ivq-ue et I"ES p‘agne 
en‘vu‘e d"é_v‘it'er les. doUbl‘es ,ifmpo.s',i.~ti,o ngsgé’td‘e; 
-rég|eirivc'ertari'nes- a'utres questions en matiér-e 

d"im§p’6ts Sur la reveng 9?: sur '|_.a4f0rtUne _‘ 

SUPPLEMENT TO THE BULLETIN "FCR INTERNATIONAL 
H‘SCA'L' DOCUMENTATION 

AU BULLETIN DB DOCUMENTATION FI§CALE iNTBRNATIONAii 

Vol. xxv, No. 8, August/aofit 1971 

INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION 
Mulderpgort — “1‘24‘ Sambaflstraa’t "- ‘Amsterdam 

Sa‘ MajeSté ‘le [Roi des. Bélges 
et‘ u 

'

? 

SonEx‘ccllence 160t de I’Etat espagnol', ‘ 

A : 

Désireux ’évite’r les: ddub‘les impositions: c't 
dc régler certainés autre‘s, questions, e‘n matiére' 
d’impét’s sur le revenu‘tet sur- la fortune, ont, 
décidé :d‘e 'concfure aune convention et‘ ‘ont 

nommé é cet efet- pour“1’eurs P1énip0tentiai+ 
res, savoirr 

'

- 

Sa Majestéi Ie Roi des Belges: 
‘ Sim Excellence Monsieur Pierre Harmel, 
Ministredes Affaires étrangéres; 

Son Excellenée le Chef de L’Etat ‘espagno‘l: : 

Son? Excellence Monsieur Jaime Alba Delibes, 
Ainbassadcm extraordinaire ct pléniPOten—v 
tiaire d’Espagne é B'ruxelle‘s, I - v ‘ 

Lesquels, aprés‘ avoir' échangé leurst pleins 
pouvoirs, reconnus en bonne et due forme, 
Son't conVenus ‘des dispositions suivanteszzi 
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TEXTE 
I. CHAMP D’APPLICATION D13? LA 

CONVENTION 
‘ Article 712

» 

.,Pe'rsonnes visées: ‘ 

L'a“ présente Con‘v‘entio’n 's’applique‘ au‘X‘ 

perSonneszq‘uiv mm“. (165 réSidents d’uat'at 
contracta‘n’c ‘ou de chacun de‘s deux iEtats’; 

Article 2-. ‘ 

Impfiis viSéS' 

§ I. ‘La présente Conventionfishppli'que'aux 
impéts sur le revenu et sur' la fortune pergus‘ 
pour le compte; dethaeun-des Etats“contrac~ 
tants, 'de ses subdivisions lpolitique'svet de 569 
colleetivités ‘l‘ocales, queI que'soit 'Ie Systéme 
de pgrteption. ' 

a

: 

$2. “Sent considérés comine impétsv sur le 
revenu‘ et sur la fortune 163 impéts p'e'rgus 
sur 1e revenu total, surcld fortune made .011 

DI

D 
1 971
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sur des éléments du revenu ou de la fortune, V 
compris les impéts sur les gains provenant dc 
l’aliénation dc biens mobiliers ou immobi— 
liers, les impéts sur le montant des salaires 
payés par les entreprises (2‘), l’exclusion des 
cotisations de sécurité sociale) ainsi que leS 
impéts. sur les plus-values. 

S3. Les impéts actuels auxquels s’applique 
1a Convention sont notamment: 
1° En ce qui concerne la Bélgique: 
a) l’impét des personnes physiques; 
~b) l’impét des sociétés; 
c) l’imp6t des personnes morales; 
d) l’imp6t_ des non-résidents, 

ycompris les précomptes et les compléments 
de précomptes, les centimes additionnels ' 

auxdits impéts et précomptes ainsi que la 
taxe communale additionnelle £1 l’impét des 
personnes physiques. 
2° En ce qui conceme l’Espagnez‘ 
a) l’impét général sur le revenu des person- 
nes physiques; 
b) l’impét général sur les revenus des sociétés 
et autres personnes morales, y compris la 
charge spécialc établie par l’Article 104 de la 
Loi n° 41 [1964 du II juin 1964; 
c) 165 précomptes suivants: 1a contribution 
fonciére agricole, la contribution fonciére 
urbaine, l’impét-sur les revenus du travail 
personnel, l’impét sur les revenus du capital 
et l’impét sur les activités e1: bénéfices com- 
merciaux et industriels; 
d) dans les territoires du Sahara et d’Ifni, les 
impéts sur les revenus (du travail et du 
patrimoine) et les impéts sur les bénéfices des 
entreprises; ‘

_ 

e) pour lés entreprises‘ régies par la loi du' 26 
décembre 1958, qui se livrent 2‘9. la recherche 
at 2‘1 l’exploitation des hydrocarbures, outre 
les autres impéts 'énumérés au présent article, 
la redevance sur la superficie,‘ l’impét sur le 
produit brut ct l’impét spécial sur les béné— 
fices dcsdites sociétés;

' 

f) 165 impéts locaux sur le revenu ou la fortu— 
ne ainsi que sur les plus-values. 
§ 4. La convention s’appfiquera aUSsi aux im— 
péts futurs dc nature identique ou analogue 
qui s’ajouteraient aux impéts actuels ou qui 
les remplaceraient. Les autorités compétenteS' 
des “Etats contractants se commufiiqueront 
chaque année les modifications apportées é 
leurs législations fiscales respectives; 

II. DléFINITIONS 

Article 3 
Definitions ge’ne’rales 

S I. Au sens de la présente Convention, 5. 

moins que le cohtexte n’exige une inter- 
prétation difl'érente: 
I° 1e terme «Belgique», employé dans un 

. 
sens géographique désigne Ie territoire du 
Royaume de Belgique; 16 terme «Espagne» 
employé dans le meme sens désigne l’Etat 
espagnol (savoir l’Espagne péninsulaire,.lcs 
fies Baléares et 165 £165 Canaries ainsi que" les 
Villcs et provinces espagnoles d’Afrique); 
2° les expressions .«un Etat contractant» et 
«l’autre Etat contrécta‘nt» désignent, suivant 
1e contexte, 1a Belgique ou I’Espagne; 
3° le- terme «,personne» comprend les per- 
sonnes physiques, les sociétés ct tous autres 
grgupements de personnes; '. 

4° le terme «société» désigne toute personne 
morale 'ou toute autre entité qui est imposable 
comma telle sur ses revenu's dans l’Etat dent 
elle est un résident; ‘ 

-

. 

5° les expressions «entreprise d’un Etat 
contractant» et «entreprise de l’autre Etat 
contractant» désignent respe‘ctivemcnt une 
entrepris'e exploitée par un résident. d’un Etat 
contractant et une entreprise exploitée par 
un résident dc -1’autre Etat contractant; 
6° l’expression «autorité compétente» désige 
ne: ‘ 

I.
. 

9.) en ce qui concefhe 1a Bel'gique, l’autorité 

D2 
' 
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compétente suivant sa législation nationals 6t 
b) en ce qui conceme l’Espagne, le Ministre 
des Finances, 1e Directeur Général des I‘mpéts 
Directs ou toute autre autorité déléguée par 
le Ministre. 
§ 2. Pour l’application de la convention par 
un Etat contractant, toute expression qui 
n'est pas autrement définie a Ie sens qui lui est 
attribué par la législation dudit Etat-régissant 
l’es impéts qui font I’objet de la convention, 
5. moins que le contexts n’exige une inter— 
prétation diflérente. 

Article 4 
Domicile fiscal 

§ I. Au sens de la présente Convention, 
l’expression «résident d’un Etat contractant» 
désigne toute personnc qui, en vertu de 'la 
législation dudit Etat, est assujettie £1 l’impét 
dans cet Etat en raison de son domicile, de 
sa résidence, de son Siége de direction 011 'de 
tout auttje critére dc nature analogue. 
§2. Lorsque, 561011 19. disposition dil para— 
graphc Icr, une personne physique est con- 
sidérée comme résidente dc chacun des Etats 
contractants, 1e cas est résolu d’apr'és lcs 

ré'gles suivantes: 

a) cette personne est considérée comme 
résidente dc l’Etat contractant 01:1 6116 dispOse 
d’un foyer d’habitation permanent. Lorsqu’ 
elle dispose d’un foyer d’habitation perma— 
nent dans chacun des Etats contractants, elle 
651;: considérée co'mme résidente dc l’Etat 

contractant avec lequel ses liens personnels 
cc économiques sont les plus étroits (centre 
des intéréts Vitaux); 
b) s‘i l’Eta‘t contrabtant 01‘1 cette personne ale 
centre de ses intérégs Vitaux ne peut pas étre 
détermjné, ou qu’clle ne dispose d’un foyer 
d’habitation permanent dans ‘aucun des Etats 
contractants, elle est considérée comme rési— 
dente de l’Etat Contractant- 01‘). 6116 séjourne 
de fagon habituelle; 

TBXTE 

c) si cette personne séjourne de fagon habi— 
tuelle clans chacun des Etats contractants ou 
qu’elle ne séjourne de fagon habituefle clans 
a'ucun d’eux, elle est considérée comm? rési— 
dente dc I’Etat contractant dont e116 posséde 
la nationalité; 

d) si cette personne posséde 1a nationalité de 
cha’cun des Et'ats contractants-Vou qu’elle ne 
poSséde ‘13; nationalité d’augun d’eux les 

autorités compétentes des Etats contractants. 
tranchent 1a question d’un commun accord. 
§3. Lorsque, selon 1a disposition du para— 
graphe 161', 1.1116 personne autre qu’une per— 
sOnne physique est cons‘idérée comme rési— 
dente de chacun des Etats contractants, elle 
est réputée résidente dc l’Etat contractant 91‘1 
se trouve son siége de direction effective. 

‘ Article 5 
Etablissement stable 

§ I. Au sens de la présente Convention, 
l’expression «établissement stable» désigne 
une installation fixc d’aEafies of; l’éntreprise 
exerCe tout ou partie de son activité. 
§ 2. L’expression «établissement stable» c‘om— 
prend notammen‘t: 
a) un siége dc direction; 
13), une succursale; 
0) ~ un "bureau; 
d)" une usine; 
6) un atelier;

‘ 

f) une mine, une carriére ou tout autre lieu 
dzexploitation dc ressources naturelles; 
g) un chander de construction ou de mon- 
tage dont 1a durée dépasse douzc mois. 
'§ 3. On nc considére pas qu’il y a établisse— 
ment stable si: - - 

a) i1 est fait usage d’installations a'ux seules 
fins de stockage, d’exposition ou de liirraison 
de marchandises appartenant 5. 1’ entreprise; 
b) des marchandises .appartenant £1 I’Entre— 

prise sont entreposées aux seulés fins (16 

stockage, d’exposition ou de Iivraison; 
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c) des marchandises appartenant £1 l’entre— 
prise sont entreposées aux sculcs fins: de 
transformation par une autre entreprisc; 
d) une installation fixe d’afi'aires est utilisée 
aux seules fins d’acheter des marchandises ou 
de réunir des informations pour l’entreprise; 
e) une installation fixe d’aflaircs est utilisée, 
pour lscntreprise, aux scules fins de publicité, 
dc fourniture d’informations, de recherches 
scientifiques ou d’activités analogues qui ont 
un caractére préparatoire ou auxiliaire. 
§4. Une personne — autre qu’un agent 
jouissant d’un statut indépcyndant visé au 
paragraphs 5 —— qui agit dans un Etat con- 
_tractant pour le compte d’une entreprise dc 
l’autre Etat contractant, est considérée com- 
me constituant un établissement stable de 
l’entreprise dans le premier Etat, si elle 

dispose dans Get Etat dc pouvoirs qu’elle y 
exerce habituellement, lui permettant de 
conclure des contrats au nom de l’entreprise, 
é, moins que l’activité de cette personne ne 
soit Iimitée é. l’achat de marchandises pour 
l’entreprisc. 

S 5. On ne ,considére pas qu’une entreprise 
d’un Etat contractant a un établisscment 
stable dans l’autre Etat contractant du seul 
fair qu’elle y exerce son activité par l’entre— 

. , . , . . . mlse dun courtler, dun comm1ss1onna1re 
général ou de tout autre intermédiaire 
jouissant d’un statut indépendant, £1 condi— 
tion que ces personnes agissent dans la cadre 
ordinaire de leur activité. 
L’intermédiaire qui agit pour le compte 
d’u'ne entreprise d’assurances et qui conclut 
habituellement des contrats au nom de 
l’entreprise n’est pas considéré comme visé 
2‘1 cette disposition. - 

§ 6. Le fair qu’une société résidente d’un 
Etat contractant contréle une société qui est 
un résident de l’autre Etat contractant ou qui 
y exerce son activité (que ce soit par l’intet— 
-médiaire d’un établissement stable ou non) ne 
suffit pas, en- lui—méme, é faire de l’une uel—

I 

conque de ces sociétés un établissement stable 
de l’autre. 

III. IMPOSITION DES REVENUS 

Article 6 
Revenus de biens z'mmobiliers 

§ I. Les revenus provenant de biens immo- 
biliers sont imposables dans l’Etat contractant 
01‘1 ces biens sont situés. 
§ 2. L’expression «biens immobiliers» est 
défim'e conformément au droit de l’Etat 
contractant oil 165 biens considérés sont situés. 
L’expression englobe en tous cas les acces— 
soires, le cheptel mort ou vif des exploita- 
tions agricoles et forestiéres, les droits aux— 
quels s’appliquent les dispositions du droit 
privé concernant la propriété fonciére, 
l’usufruit des biens immobiliers, et les droits 
2‘1 des redevances variables on fixes pour l’ex- 

- ploitation ou la concession de l’exploitation 
dc gisements minéraux, sources et autres 
richesses du sol. Les créances garanties par 
hypothéques sur les biens susvisés ainsi quc les 
navires, bateaux ct aéronefs ne sont pas con- 
sidérés comme des biens immobiliers. 
S 3. La disposition du paragraphs Ier s’ap— 
plique aux revenus provenant dc l’exploita- 
tion ou de la jouissance directes, de la loca- 
tion ou de l’afiemage, ainsi quc de route 
autre forme d’exploitation dc biens immo- 
biliers. 

§ 4. Les dispositions dcs‘paragraphes Ier et 3 
sfappliquent également aux revenus pro— 
venant dcs biens immobiliers d’une entreprise 
ainsi qu’aux revenus des biens immobiliexjs 
servant é l’exercice d’une profession libéralc. 

Article 7 
Béne’fices des entreprises 

§ I. Les bénéfices d’une entreprise d’un Etat 
contractant ne sont imposables que dans cet 
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Etat, 21 moins que l’entreprise n’exerce son 
activité dans l’autre Etat contractant par 
l’intermédiaire d’un établissement stable qui 
y est situé. Si l’entreprise exerce son activité 
d’une ,telle fagon, les bénéfices de l’entreprisé 
sont imposables clans l’autre Etat, mais uni— 
quement dans la mesure 01‘1 ils sont impu— 
tables audit établissement stable. 

§ 2. Sam préjudice de l’application du para— 
graphe 3, lorsqu’une .entreprise d’un Etat 
contractant exerce son activité “dans' l’autre 
Etat contractant par l’intermédiaire d’un 
tétabfissement stable qui y est situé, i1 est 

imputé, dans chaque Etat contractant, 2‘1. cet 

établissement stable les bénéflces’ qu’il aurait 
pu réaliser s’il avait constitué ‘une entreprise 
distincte et séparée exergant des activités 

identiques ou analogues clans vdes conditions 
identiques ou analogues et agissant en toute 
indépendance. 
§ 3. Dans le calcul des 'bénéfices d’un éta— 
blissement stable, sont admises en déduction 
les dépenses exposées aux fins pouxsuivies 
par cet établissement stable, y Compris 16's 

dépenses de direction ct les fiais généraux 
d’administration ainsi exposés, soit dans 
I’Etat 01‘1 est situé cet établissement stable, soit 
aflleurs. 
§4. A défaut dc comptabilité suffisante per— 
mettant dc détermjner le‘ montant des béné— 
fices d’une entreprise d’un Etat contractant, 
qui est imputable :3. son étabfissement stable 
situé dans l’autre Etat, l’impét peut étre 

établi dans cét autre Etat cofiformément 2‘1 59. 

propre législation. La méthode appliquée doit 
cependant étre teHe que Ie résultat obtenu 
soit conforms aux principes énoncés dans le 
présent article. 

§ 5. Aucun bénéfice n’est imputé :‘1 un éta— 
blissement stable du fait que cet établisse— 
ment stable a simplement acheté des mar- 
chandises pour l’entreprise. ‘ 

§6. Lorsque les bénéfices d’une entreprise 
comprennent des ‘élémcnts de revenu traités 

TEXTE 

séparément dans d’autres articles de cette 

convention, les dispositions du présent article 
ne font pas obstacle Ta l’application des dis-e 
positions de ces autres articles pour la taxa- 
tion de ces éléments de revenu. 

Article 8 
Navigation maritime ou ae’rienne 

§ I. Par dérogation é l’article 7, paragraphes 
I é. 5, 165 bénéflceé provenant de l’exploita— 
tion en trafic international dc navires ou 
d’aérohefs ne sont imposables qfie dans I’Etat A 

contractant 01‘]. est situé le siége de la direction 
effective de l’entreprise. 
§ 2. Si 16 siége de la direction effective d’une 
entreprise dc navigation maritime en trafic 
international est £1 bord d’un navire, ce siége 
est réputé situé dans l’Etat contractant 01‘). se

' 

trouve 16 port d’attache :de ce navire 011, $1 

défaut dc port d’attache, dans l’Etat centric- 
tant dont l’exploitant du‘ navire est un rési- 
dent.

‘ 

§ 3. La disposition du paragraphe Ier s’ap- 
plique également aux bénéfices d’une entre- 
prise d’un Etat contractant qui participe a un 
pool, '21 um: exploitation en commun on :‘1 

1m organisme international d’exploitation 

de la navigation maritime ou aérienne. 

Article 9 
Entreprises interdépendantes 

Lorsque: 
une entreprise d’un Etat contractant participe 
directement ou indirectemcnt é. Ia direction, 

au contréle on an fmancemcnt d’une entre- 
prise de l’autre Etat contracta‘nt, 
ou que 'les mémcs personnes participent 

directement ou indirectement ‘a la airection, 
au contréle ou auv financement d’une entre— 
prise d’un Etat contractant et d’une entreprise 
dc l’autre Etat contractant, 
et que, dans l’un‘et l’autre cas, les deux entre- 
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prises sont, dans leurs relations commerciales 
ou financiéres, liées par des conditions accep— 
tées ou imposées,‘ qui diflérent de cefles qui 

' seraient conclues entre des entreprises indé— 
pendantes, les bénéfices qui, sans ces condi- 
tions, auraient été obtenus par l’une des entre- 
prises mais n’ont pu l’étre en fait 2‘1 cause de 
ces conditions, peuvent étre inclus dans Ics 
bénéfices de cetteientreprise et imposés en 
conséquence. 

Article 10 
Dividendes 

§ I. Les dividendes attribués par une société 
résidente d’un Etat contractant £1 un résident 
dc l’autre Etat contractant sont imposables 
dans 'cet autre Etat. 
§2. Toutefois, ces dividendes peuventétre 
imposés dans I’Etat contractant ‘dont la 
société qui attribue les dividendes est un 
résident et selon la‘ législation de cet Etat‘, 

mais l’impét ainsi établi ne peut excéder I 5 
p.c. du montant brut desdits dividendes. 
Les dispositions du présent paragraphe ne 
limitent pas l’imposition de la société sur les 
bénéfices qui servant au.pai_ement dcs divi- 
dendes. . 

§ 3. Le terms «dividendes» employé dans le 
présent article désigne les revenus provenant 
d’actions, actions on bons de jouissance, parts 
dc mine, parts de fondateur ou autres parts 
bénéficiaires é. I’exception des créances, ainsi 
quc les revenus d’autres parts sociales soumis 
au meme régime que lcs revenus d’actions 
par la législation fiscale dc l’Etat dont la 
société distributrice est un résident. 
Ce terms désigne également les revenus 
—— méine attribués sous la forme d’intéréts— 
imposables au titre dc 'revenU's dc capitaux 
investis par les aSSociés dans les sociétés autres 
que 1e_s sociétés par actions, résid’entes de la 
Belgique. 
§4. Les dispositions dcs paragraphes Ier et 

2 I16 s’appliquent pas lorsque le bénéficiaire 
des dividendes, résident d’un Etat contrac- 
tant, a dans l’autre Etat contractant dont la 
société qui paie les dividendes est un résident, 
un étabh'ssement stable auquel se rattache 
effectivement 1a participation génératrice des 
dividendes. Dans ce cas, les dividendes sont 
imposables dans cet autre Etat conformé— 
ment 5; sa législatioh. 

5. Lorsqu’une société résidente d’un Etat 
contractant tire des bénéfices ou des revenus 
de l’autre Etat contractant, cet autre Etat ne 
peut perceVoir aucun impét .sur 165 dividen— 
des afitribués en dehors de son territoire par 
cette société aux personncs qui ne sont pas 
des résidents de cet autre Etat, ni prélever 
aucun impét au titre d’imposition complé— 
mentaire des bénéficcs non distribués de la 
société, méme si les dividendes distribués on 
163 bénéfices non distribués consistent en tout 
ou en partie en bénéfices ou revenus- prove— 
nant dc cet‘autreEtat; cette disposition n’em— 
péchc pas cet autre Etat d’imposer les divi— 
dendes afférents é une participation. qui se 
rattache efectivement 21 um établisscment 
stable exploité dans cef autre Etat par un 
résident du premier Etat. 

Article 1 1 

Inte’rets 

§I. Les intéréts provenant d’un Etat con- 
tractant ct attribués 5. un résident de l’aut‘re 
Etat contractant son imposables dans cet 
autre Etat.

I 

§ 2. Touéefois, ces intéréts peuvent étre im— 
posés dans I’Etat contractant d’ot‘l ils pro- 
viennent et selon Ia législation dc cet Etat, 
mais l’impét ainsi établi ne peut excéder I5 
p.c. de leur montant. - 

§3. Le terme -«intérét5» Vemployé dans ‘Ie 

présent article désigne lcs revenus des fonds 
publics, des obligations d’emprunts, assorties 
on non de ‘garanties hypothécaires ou d’une 
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clause de participation aux bénéfices et, sous 
réserve du paragraphe 4, des créances ou 
dépéts de toute natuye, ainsi que les lots 

d’emprunts etvtous ‘autres produits soumis -au 
méme régime que Ids revenus dc sommes 
prétées ou déposées par 1‘3. législation fiscale 

dc l’Etat d’ofi 'proviennent les revenus. 
§ 4. Le présent article ne s’applique pas: 
a) aux intéréts assimilés '5. (163 dividendes par 
Particle IO, paragraphs 3, alinéa 2.;

' 

b) aux intéréts de cr-éances commerciales 
—— Y compris celles qui sont représentées. par 
des effets de‘ commerce ——- résultant du .paie- 
ment érterme de fournitures de marchandises, 
produits ou services par une entreprise d’un 
Etat contractant :1 un résident de l’autre Etat 
contractant; 
c) .aux intérétS' de comptes courants ou 
d’avances nominatives entre des ventreprises 
bancaires des deux Etats contractants. 
Les intéréts visés aux 1)) et c) qui précédent‘ 
sent soumjs au régime prévu- £1 l’article 7. 
§ 5. Les dispositions des‘ paragraphes Ier et 2 
ne s’appliquent pas lorsque le bénéficiaire des 
intéréts, résident d’un Etat contractant, a dam 
l’autre Etat contractant (1" 01‘1 proviennent les

‘ 

intéréts un établissement stable auquel ‘se 
rattache effectivement Ia créance ou le dépét 
générateur des intéréts. Dans ce cas, les inté— 
réts sont i'mposables dans cet autre Etat con- 
formément £1 5:; législation. 
§ 6. Les intéréts' sont cdnsidérés rcomme pro; 
venant d’im Etat contractant lorsque 1e débi— 
teur est cet Etat lui—méme, une subdivision 
politique, une collectivité locale ou un rési— 
dent de cet Etat. Toutefois, lorsque 1e débi— 
teur des intéréts, qu’il soit ou non résident 
d’un Etat contractant, a dans un Etat con- 
tractant un établissement stable pour lequ'el 
l’emprunt générateur. des intéréts a été c_on- 
tracté ct qui supporte comme telIe 1a charge 
(16 ceux-ci,‘ces intéréts sont réputés provenir 
de l’Etat contractant 01‘1 est situé l’établisse-s 

ment stable.. 

' 

_ 
-TEXTE 

§ 7. 'Si, 'par suite rde relations s‘péciales exis- 
tant entre le débiteur et le créancier ou dépo— 
sant ou que l’un ct l’autre entretiennent avec 
des tierces‘ personnes, 1e montant des intéréts, 
cOmpte ten'u dc la‘créance ou du dépét pour 
lequel ils sont attribués, exc‘ede c'elui dent 
seraient co'nvenus le débiteur et le créancier 
ou déposant en l’absence de_ pareilles 'rela— 

tions, 1a limitation dc taux prévue au para- 
graphe 2 ne s’appliqtie qu’é. ce derm'er mon— 
tant. Dans cc, cas, la partie excédentaire des 
inféréts est imposable, conformément, a sa 
législation, dans l’Etat contractant d’ofi 
proviennent les intéréts. 

Article 12 
Redevances 

§ I. Les. redevances provenant d’un Etat 

contractant et attribuées 21 um résident dc 
l’autre Etat contractant sont imposables dans 
cet: autre Etat. . 

$2..- Toutefois, ces redevances peuvent étre 
imposées dans I’Etat contractant d’ofi elles 
provierment et selon 1a l'égislation dc cet Etat, 
majs I’impét ainsi établi ne peut eXcéder 5 

p.c. de leur montant brut. 
§ 3. Le terme «redevances» employé dans le 
présent article désigne les rémunératidns dc 
toute nature payées pour I’usage ou 19. con- 
cession dc l’usage d’un droit-d’auteur sur une 
oeuvre littéraire, artistique ou scientiflque, 
y comprisles films cmématographiques, d’un 
breyet, d’une marque de fabrique ou (16 com: 
meme, d’une dessin ou d’un modéle, d’un' 
plan, d’une formule ou d’un procédésecrets, 
ainsi‘ que pour l’usage ou la concession dc 
l’usage d’un équipement industrial, commer- 
cial ou scientifique ne~eonstituant pas un 
bien immobilier visé it Particle 6 ct fiour des 
informations ayant trait £1 une éxpérience 
acquise dans le domaine industriel, commer- 
cial ou scientifique. 
$4. .Les dispositions des paragraphes 161: ct 
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2 ne s’appliquent pas lorsque *lc bénéficiaire 
des‘ redevances, résiflent d’un Etat contrac—: 
tant, a dam l’autre Etat contractant ‘d’ofi 
proviennent l‘es redevances ‘un‘ établissement- 
Stable aUquel se rattache efecfivement le 
droit 011 16 bien générateur des redevances; 
Dans ce cas, les redev'anc‘es sont imposables 
dans cet autre Etat conformément £1 52. le’gisla- 
tion. 

' 

‘

“ 

§ 5. Les redevances sont cOnsi‘dérées comme 
provenant d’un Etat ‘contractant lorfsque ‘le 
débiteur est cet Etat Iui-méme, une‘subdi— 
Vision politiq’ue, une collectivité locale en un 
résidpnt dc cet Etat. Toutefois, lorsque 1e 
débiteur des redevances, qu’iI soit on non 
résident d’un Etat contfadtant, a dans un Etat 
contractant un ‘établisSement stable pour 
lequel le contrat dormant lieu au paiement 
de‘s redevances a été conclu’ et qui supportc 
‘Cbmme ‘telle 1a charge dc ceHes—ci, ces rede- 
vances .sont réputées provenir ‘de l’Etat con—' 
tractant 01‘1 est situé I’établissement stable. 
§ 6.~ Si‘, par suite’ de relations spécial‘es exis— 
tant entre le débiteur et le Créanc’ier‘ 011 q‘ue 
l’un 6t l’autre entretiennent avec 'des‘ tierces‘ 
pe’rsOnnes, le montant dés redevances; 
compte tenu de la prestaticim pour laquell’e 
elles s_ont afitribuées, excéde'le montant’ nor— 
mal ddnt seraient convenué (1e débiteur cf: '16 
créancfer‘ en ‘l’ab’sence dc pareflles relations, 1:; 
limitation de“ taux' prévue hu paragraphe 2 ne 
s’applique qu’é. ce derrfier montant. Dans cc 
6213, la pajrtie excédentaire ‘des' redevances est 
imposable, conforméh'lent-i sa législation, 
dams l’Etat contréctant d’01‘1 'proviénnent les 
redevéntés. 1"

' 

Article 13 I 

Gains en capital 

§ I. has gains provenant dc l’aliénation dcs 
bi’ens imm'obiliefs, "tels qu’ils sont‘Héfinis é 
l’article 6, paragraphe 2, 'sofit ifnposaBles 
danstl’Etabcontraccanfiofixces biens fsont s‘ituésL' 

Sim-Les gains p‘rovenam d6 1’ aliéna’tion de 
bicns mobiliers faisant partie‘ dc l’actif d’un 
établissément (stable qu’une tentreprise d’un 
Etat contractant 'a dans l’autre Eta: contrac- 
tant, ou de biens mobiHers-constitutifi d’uhe 
base-fixedont un résident d’un Etat contrac— 
tant dispose dans I’autre Etat édntractant pbu‘t- 
l’exercice d’une profession libérale, y Com- 
pris dc .téls gains provenant de l’aliénation 
globale de cet' établissement‘ stable (seul ou 
avec l’ensemble dc l’entreprisé) ou de'cette 
base fixe, sont‘imposables dainsrcet'autre Etat. 
Les régles prévues 2‘1 l’article 7, paragraphes 2 
:1; 3‘, s’appliquent :21 la détérminatiom du 
mohtant'de ces gains. 

_ 

= 
- 

"

~ 
Toutefois, iles gains p‘rovenant‘de l’aliénation‘ 
de biens mobiliers Visés 5. Particle 22, para— 
graphe 3, ne sént imposables que dans FEtat 
contractant o‘L‘I ces 'biens. etix—fnémes .son‘t 
imposables en vertu dudit artible. 
§ 3.‘ Les gains :prove'nam dc l’aliéna'tioh de 
tous' autres b‘iéns, 'y compris une'"participa— 
tio‘n ne. faisant pas partie dc Factif d’un 
étébliésenient stable'visé au paragraphs 2,- 

alinéa -Ier ——‘ 'dans une socfété par actions, ‘ne 
so‘nt rimposables que dans 'l’Etat contractant 
dont 31¢ cédafié est unwrésidenn' 

Article 14 
Professions libé’rales . 

§I.‘ Les revcnlis qu’un résiden't «d’un Etaft 
c'onérac'tant tire d’une profession lib‘érale ou 
d’a‘utre‘s éctivités indépend‘antes dc caractére 
similairene sont imposables ‘que‘ dans'I‘cet 
Etat; é‘mojns que-‘ce résident n‘e dispose d6 
fagon ‘habituelle dans l’autre Etat d’uné base 
fixe pour liexercice de 'ses activitéé. S’i_1 

dispose ‘d’uné teflg‘ base, ‘Ies rcvenus, sont 
impoéables dahs l’autre Etat maisVunique- 
ment dahs 1a mesure 01‘1 ils sont imputables 
aux activités exercées ‘2‘). I’ihterv'ention- dc 
ladite base fixe.» 
§ 2. L’cxpression «professions libéfales» coma 
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prend entre autre‘s les‘. activités indépendémtes 
d?'ordre Scientifiq'ue; ilittéraife, , “~artiStiqué, 

éducétif ‘ou .pédagogique,‘ aingi qué‘les 
activités mdépendanfes des ‘médecins; aim—v 

cats, ingénieurs, architectes, ‘dentistes ‘et 

comptables. 

A 
'- 3 'Article 15' 

Professions de’pendantes 

§ I. Sous”réser§re dc dispositions (165 articles 
16,‘~18, 19,20 ct 21, lesl'salaires; traitemehts ct 
autresvrémunérations similair’es qu’un ‘rési; 
dént d’im Etateontractant ‘rcgo’it au titré'd’un 
emploi salarié he sent impos'ables "’que dads 
cetv Etat, é'mo'ms que l’emploi ne soit exéréé 
clans l’autrc Etat contractant. Si l’emploi 

y est 'le'xercé, iles .rémunérationsviregue's‘a cc 
titre sont imposables dans cet autre Etat. 
S2. Par dérogati‘on’ an “paragraphe Ier et 
so‘us 1a réserve y mentionnée, les ‘rémunéra— 
tionsv quiun rési'dent Id’xun' Etatmohtréctant‘ 
regoit‘aurtitré a’fin remploi salarié :n'ofi Visé 
2111‘- .paragrap‘hé ‘3,*‘exercé‘ dans l’autre :Etat 
contractant,.‘ne ’sont imposables que. dans-le 
premier‘Etatsif ' 

- * v 

‘ 

. 
"1»

‘ 

a) telles rétribuent‘ 11v, activitée’xercée dansTau— 
tre‘ Etat’pefi’dant une période 01f des péfiodes 
;- y [comprisvla' durée-des“ interruptions not; 
males du traxiail 5—1- ‘n’excédant fpais au tofal 
183 jét‘n‘s‘ au cours, de '1’ ahnéé‘civiléi 

'"

r 

‘b)' 165. rémunéi'ations. soht‘ payéeét par em- 
ployeur 011 ail noffi 'd’un‘ Jemfiléyéugf' ‘qui 
n’est' pas ‘résidént‘ dél’auére Etaty'et " 

c)"~1a charge (165 répiunéra’tionsn’estflpés sup.— 
portée comme-ite‘lle" par. :uri “étébliss’emeni: 

stable ou une base Axfi’afe' que: l’emploiiéur *a 
dénsl’éutre Etati‘ ' ‘ 

'r
" 

S3. Par dérogation au paragraphé .Ier; léé 
ré’munétatiohs au titre d’un erriploi‘ s’alarié 

exercé é ‘bord d’unvnzivirc'bu diunTaérofiéf 
exploité en trafic international sont cbnsidé— 
rées comm’ef se rapportant‘ iv une Tactivité 
exercée dans l’Etat contractant 01‘1 est .situé 
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le siége de la directién effective dc I’entre- 
prise et'sontsimposabks dans cet 'EtaLt.‘ 

. Article 16 “ 

- ,Admiitistrateurs et‘commissaires de socie’te’s 

§'I. ‘Les ,tantiémes; jetons d‘e préséncé 'et 
autres métribution’s simflaires ‘qu’un résident 
dzun‘ Etat, contractant' regoit en :sa qualité \de 
menibre du conseil d’admihistration ou dc 
survéfllance oupd’un autre. drgane‘ analogue 
d’une'société par- actioné, «résidente dc l’autre 
Etatwcontraetant, ’sont’ :imposables Hans ‘cet 
autreEtat. ‘11 en est derméme des rémunéra-L- 
tions d’un aSsocié connnan'dité dzune' .soci'été 
erfcommandite par actiOnszx “ 

§ 2.. Les rémunérations que has personnes 
visées ‘au :plafagréphe ‘Ier fegoivent 611 unit 

autre » qualité entrenf. ‘selon leur nature dahs 
lesprévisiofié de '1’ article I4 ou de l’arfii‘cle‘ 15. 

' Article 17 p 
5 Artis‘tes Vet spo’r’tifis' 

Nonobstant les dispositibns des articles I4. ct 
I 5, les revenus que‘ 'lesf professionnels" du 
spectacle, tels q‘ueiles, artistes :d'e théfitre, dc 
cinéma, de la radio ou de la télévision et les 
musicians; aimi que les‘ sp'ortifs retirent, :de 
leurs activités‘ :pe‘rsonnelles' en ‘cette ,quajité 
sont: imposablesa dans‘, l’Etait -cont:racta.11t 01‘1 

’ces,activités s‘ontexércées; “ 
‘

‘ 

'. 

L 
‘ Article 1:8 

' 

Pensiofls' 

Sous‘:résérve~ Hes-dispositions dc. l’article‘ 19', 

165 pensiofis‘d ‘autres. rémunérations éimil'ai— 
r¢s, versées ‘a un résidefit d’lun' Etat contrac—z- 
tant au titrevd’un eniploi antérieur,-ne sont 
impmableswque dans get- Etat.’ 
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'Article 19 
Re’mune’mtions et pensions publiques 

§ I. Les rémunérations, y compris les pen— 
sions, versées par un Etat contractant ou par 
I’une de ses subdivisions politiques ou c01— 
lectivités 10Cales, soit directement, soit par 
prélévement sur des fonds qu’ils out con- 
stitués', é une personne physique, au- titre 
dc services rendus é cet Etat on $1 l’une de ses 
subdivisions‘poh'tiques ou collectivités loca— 
les, ne sont imposables que dans ledit Etat. 
Cctte dispoéition ne s’applique pas lorsque le 
bénéficiaire de ces- revenus posséde la natio- 
nalité de l'autre Etat contractant sans possé— 
der en méme temps la nationalité du premier 
Etat. ‘ ‘ 

- 

‘ ' 

§ 2.. Le paragraphe Ier ne s’applique- pas aux 
rémunérations ou pensions versécs- au titre 
(16‘ services rendus dans le cadre d’uneactivité 
commerciale ou industrielle exercéc par un 
Etat contractant ou par une subdivision 
politique ou une coHectivité locale de cet 
Etat. 

. Article 20 
Professeurs et e'tudiants 

§ I. Les rémunérations quelconques des 
professeurs et autres membres du personnel 
enseignant, résidents d’un Etat contractant, 
qui séjournent temporairement dafis l’autre 
Etat contractant pour y enseigner ou s’y 
livrer 2‘1 des recherches scientifiques, pendant 
une période n’excédant pas deux ans, dans 
une université ou dans une autre institution 
d’enseignement' ou de recherche scientifique 
ofiiciellemcnt reconnue; ne sont imposables 
que dans le premier Etat. 
§ 2. Les sommes qu’un étudiant en un 
stagiairc qui est’, ou qui était auparévant, un 
résident d’un Etat contactant et qui séjourne 
dans l’autre Etat contractant £1 seule fin d’y 
poursuivre ses études on 59. formation, 
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regoit pour couvrir ses fiais d’entretien, 
d’études ou dé formation ne sont pas im- 
posables dans cet autre Etat, :‘1 condition 
qu’efles proviennent de sources situées en 
dehors de cet autre Etat. 

Article 21 
Revenus non expressément mentionne’s 

Les éléments du revenu d’un résident d’un 
Et'at contractant, qui sont d’une nature 011 
provicnnent de sources non mentionnées 
dans 165 articles précédents de la présente 
convention et qui sont soumis £1 l’impét 
dans cefEtat, ne sont imposables que dafis cet 
Etat.

‘ 

1v. IMPOSITION DE LA FORTUNE 

Article 22- 

§ 1. La fortune constituéc par des biens ini- 
mobiliers, tels qti’ils sont définis £1 Particle 6, 
paragraphs 2, est imposable dans I’Etat 
contractant 01‘1 ées biens sont situés. 
$2. Sous réserve des dispositions du para:- 
graphe 3, la fortune constituée par des biens 
mobih'ers faisant partie dc. l’actif~d’un' éta— 
blissement stable d’une entreprise ou par des 
biens mobiliers constitutifs d’une base fixe 
servant :‘1 l’exercice d’une profession libérale 
est imposable dam I’Etat contractant 01‘1 est 
situé l’établissement stableou la base fixe. . 

§ 3. Les navires .et les aéronefs eXploités en 
trafic international, ainsi que les biens mobi— 
liers affectés 21 Ieur exploitation, ne sont im— 
posables que dans, l’Etat contractant 01‘1"est 

situé le siége de la direction efiectiVe dc 
l’entreprise’. 

. ‘ , 

' ' 

§4. Toué les autres éléments de la fortune 
d’un résident d’un Etat contractant‘ — y 
compris uner participation dans une société 
par actions ——- ne sont imposables que dahs 
cet Etat. 
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V. DISPOSITIONS PRfiVBNTIVES DE LA 
DOUBLE IMPOSITION 

Article 2 3.. 

§ 1. Lorsqu’un résident d’un Etat contrac— 
tant regoit des ‘revenus non visés aux para- 
graphes 3 et 4 ci—aprés qui sont imposables 
dams l’autre Etat contractant conformément 
aux dispositions de la Convention, le premier 
Etat exempte dc 1’imp6t ces revenus, mais- 
il peut, pour calculer le montant de 565 im— 
péts sur le reste du revenu de ce résident, 
appliquer le méme taux que si les revenus en 
question n’avaient pas été ‘exemptés. 

§ 2. Lorsque, conformément 2‘1 la législation 
d’un Etat contractant, des pertes subies par 
une entreprise de cet Etat dans un établisse— 
ment stable situé dans l’autre Etat ont été 
efi’ectivement déduites des bénéfices de cette 
entreprise pour son imposition clans Ie pre— 
mier Etat, l’exemption prévue au paragraphs 
Ier ne s’applique pas dans ce premier Etat 
aux bénéfices d’autres périodes imposablcs 
qui sont imputables audit établissement, dans 
la mesure 01‘1 ces bénéfices ont aussi- rété 

exemptés d’impét dans l’autre Etat en yaison 
de leur compensation avee Icsdites pertes. 
S 3. Sous réserve du paragraphe4 ci—aptés, 
lorsqu’un résident d’un Etat contractant 
regoit dés revenus imposables dans l’autre 
Etat contractant en vertu de l’atticle Io, 

paragraphe 2., de l’article II, paragraphes 2. 

et 7, 011 de l’article 12, paragraphes 2. etv6, 16 
premier Etat accorde sur l’impét dfi sur ces 
revenus par ledit résident une déduction 
calculée sur le montant des revenus susvisés 
qui est compris dams la base imposable 'au 
nom de ce résident et dont le taux ne peut 
étre inféricur :‘1 celui dc l’impét pergu dans 
l’autre Etat contractant sur lesdits revenus, 
conformément 2‘1 l’article IO, paragraphs 2, 
£1 Particle II, paragraphe 2, cu 2‘1 l’article I2, 

paragraphs 2, suivant le cas. 
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TEXTE 

En ce qui concerns les résiderits de I’Espagne, 
1a disposition du présent paragraphs s’appli— 
que aux impéts généraux ain'si qu’aux prév 
comptes. 
$4. Lorsqu’une société résidente d’un Etat 
contractant a la. propriété d’actions 011 parts 
d’une vsociété résidente dc l’autre Etat con— 
tractant, Ies dividendes qui 111i sont attribués 
par cette demiére société sont soumis dans Ie 
premier Etat, pour I’application de l?imp6t 
vis'é £1 l’article 2, paragraphe 3,‘1°'-b ou 2°—b,- 
suivant le cas, au méme r'égime que les 

dividendes attribués par une société résidente 
du premier Etat. , 

§ 5. Pour l’application du par-agfaphe 3‘ ci- 

avant, les ~intéréts qui bénéflcient d’une 
réducvtion dc l’impét espagnol en vertu dc 
Particle Ier du décret-loi du 19 octobre 1961 
accordant des ~rédu‘ctions sur certains impéts 
applicables aux emprunts émjs par les entre- 
prises espagnoles et aux préts qui leuxj sont 
consentis par des organismes financiers 
étrangers en vue de financer des investisse— 
ments- nouveaux sont considérés comme 
ayant subi l’impét prévu é l’article II, paraé 
graphe 2.. - 

VI. DISPOSITIONS SPI’ECIALES 

Article 24 - 

Non—discrimination 

§ I. Les nationaux d’un Etat contractant né 
sont soumis dans l’autre Etat contractant :21 

aucune imposition ou' obligation y relative, 
qui est autre 011- plus lourde que ceHe 2‘1 13,-.- 

quelle sont ou pourront étre assujettis le_s 

nationaux dc cet autre Etat se trouvant dans 
la méme situation. 
§ 2. Le terme «nationaux» désigne: 
1° toutes les personnes physiques qui possé- 
dent 1a nationalité d’un Etat cbntractant; 
2‘.” toutes les personnes morales, sociétés de 
personnes et associations constituées con.—

Du
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formément 321a législation en vigueur dans un 
Eta‘t conéractant. . 

§ 3. Les apatrides ne sont soumis dans un 
Etat contractant é aucune imposition ou 
obligation y relative qui est autre ou plus 
lourde que cells é Iaquelle sont ou pourront 
étrc assujettis les nationaux de cet Etat se 
trouvant clans lei méme situation. 
§4. L’imposition d’un établissement stable 
qu’une entreprise d’un Etat contractant a dam 
l’autre Etat contractant n’est pas établie dam 

- cet autre Etat d’une fagon moins favorable 
(1116 l’imposition des entrebrises de cet autre 
Etat qui excrcent la méme activité. 
Cette disposition ne peut étre interprétée 
comme obligeant un Etat contractant :1 ac- 
corder aux résidents dc l’autre Etat contrac— 
tant les déductioné personnelles, abattemenés 
et réductions d’impét en fonction d: 1a situa— 
tion ou des charges de famille qu’il accorde 
2‘1 565 propres résidents. 
Cette méme disposition ne fait pas obstacle £1 
ce que les bénéfices imputables 2‘1 l’établisse- 
ment stable dont dispose dans un Etat cone 
tractant une socfété résidente dc l’autre Etat 
contractant ou un autre groupement dc per- 
sonnes ayant son siége de direction efective 
dans cet‘autre Etat, soi'e_nt imposés globale— 
ment dans 1e premier Etat au taux fixé par 53. 
législation nationale, a condition que celui—ci 
n’excéde pas le taux maximal de l’impét 
applicable 2‘1 l’ensemble on i une fraction des 
bénéfices des sociétés résidentes de ce premier 
Etat. 

§ 5. Sauf en‘ cas d’application de Particle 9, 
165 intéréts, redevances et autres frais payés 
.par une entreprise d’un Etat contractant a un 
résident de l’autre Etat contractant sont dé— 
ductibles pour la détermination des bénéfices 
imposables de cette entreprise, dans les 
memes conditions que s’ils avaient été payés 
2‘1 un résident du premier Etat. ' 

De méme, les dettes d’une entreprise d’un 
Etat contractant envers un résident de l’autre 
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Etat contractant sont déductibles, pour la 
détermination de la fortune imposable de 
cette entreprise, dans les mémes conditions 
que si elles avaient ‘été contractées envers un 
tésident du premier Etat. 
§6. Les entreprises d’un Etat contractant, 
dont le capital est en totalité ou en partie, 
directement ou indirectement, détenu ou 
contrélé par un ou plusieurs résidents de 
l’autre Etat contractant, ne sont soumises 
clans le premier Etat contractant Evaucune 
imposition ou obligation y relative, qui est 
autre ou plus lourde que Cells 2‘). laqueHe sont 
ou pourront étre assujetties les autres entre- 
prises de méme nature de ce premier Etat. 
§7. Le terme «imposition» désigne, dam le 
présent article, 165 impéts de toute nature on 
dénomination. 

Article 25 
Proce’dure amiable 

§L Lorsqu’un résident d’un Etat contrac— 
tant estime que l‘es mesures prises par un 
Etat contracitant ou par chacun des deux 
Etats entrafnent ou entraineront pour lui une 
double imposition non conforme i la présen— 
te convention, fl peut, ind'épendammcnt des 
recours prévus par la législation nationale de 
ces Etats, adresser '21 ‘l’aut‘orité compétente de 
1.’Etat vcontractant dont il est un résident une 
demands écrite et motivée dc révision~ de 
cette imposition. Cette demande doit étre 
représentée dans un délai de deux ans it 

compter de‘ la notificatic‘m ou de \la percepi 
tion 3113 source de la seconde imposition. 
§ 2. L’autorité compétente visée au paragra— 
phe Ier s’efforce, si la réclamation lui parait 
fondée et si 6116 n’est pas elle—méme en 
mesme d’apporte'r une solution satisfaisante, 
de réglcr la question par voie d’accord 
amiable avec l’autorité compétente de 1’ autre 
Etat contractant, en vue ’éviter une double 
imposition non conforme £1121 convention. 
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§ 3. Les autorités compétentes des Etats 

contractants s’efiorcent, par voie d’accord 
amiable, dc résoudre les difficultés ou dc 
dissipcr les doutes auxquels peut dormer lieu 
l’application de la convention. 
§ 4. Les autorités compétentes des Etats 

contractants .se concertent au sujet des me— 
sures, administratives nécessaires 5. l’exécution 

des dispositions de 319. convention ct notam— 
ment au sujet des justifications ‘5. foumir par 
les -résidents dc chaque Etat pour bénéficier 
dans l’autre Etat desiexemptions ou réduc— 
tions d’impéts prévues é cette convention. 

Article 26 

Echange de renseignements 

§ I. Les autorités compétentes des Etats 

contractants ‘échangent lcs renseignements 
nécessaires pour appliquer les dispositions de 
]a convention ct celles des lois intcmes des 
Etats contractants relatives aux impéts visés 
par celle—c-i, dams 1a mesure oil l’imposition 
qu’elles prévoient est conforme 5. 1a conven- 
tion. . 

Tout renseignement ainsi obtenu doit 6tre 
tenu secret; i1 ne peut étre communiqué, en 
dehors du contribuable ou de son manda- 
taire, qu’aux perSonnes ou autorités chargées 
de l’établissement ou du ‘recouvrement des 
impéts visés par la présente convention et des 
réclamations et recours y relatifs. 
§2. Les dispositions du paragraphs Ier ne 
peuvent en aucun cas étre interprétées com— 
me imposant £1 l’un des Etats contractants 
l’obligation: ‘ 

a) de prendre des dispositions administratives 
dérogeant :21 sa propre législation on a sa 
pratique administrative 011 :2; celles de l’autre 
Etat contractant; 
1)) dc fournir des remeigncments qui ne 
pourraient étre obtenus sur la. base dc sa 

propre législation ou dan_s le cadre de 59, 
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pratique administrative normale ou de celles‘ 
dc l’autre Etat contractant; 
C) de transmcttre des renseignements qui- 

révéleraient un secret commercial, indu— 
striel, professionnel en un procédé commer— 
cial ou des renseignements dont 1a commu— 
nication serait contraire é‘l’ordre public. 

Article 27 
Divers} 

§ I. Les dispositions de la présente Conven— 
tion ne porten’c pas. atteinte aux priviléges 
fiscaux dont bénéficient les membres des mis- 
sions diplomatiques ct des postes consulaires 
en vertu, soit des régles générales du droitdes 
gens, soit des dispositions d’accords particu— 

liers. 
'

7 

§ 2.. En ce qui conceme les sociétés résidentes 
de la Belgiqu’e, les dispositions de la conven— 
tion 116 limitent pas leur taxation, ‘conformé— 
ment 2‘). la législation belge,‘ en cas de rachat 
dc leurs propres actions on parts ou £1 l’occa—. 
sion du partage de l’avoir social. 
§ 3. Les Ministres des Finances 'dés ,Etats 

contractants ou‘ leurs délégués mandatés £1 

cette fin communiquent directement en_tre 
eux aux fins prévu‘es- par la convention. 

VII. DISPOSITIONS. FINAIES 

Article 28 
Entre'e en vigueur 

S I. La présente Convention sera ratifiée et 
les instruments dc ratification seront échan-u 
gés ‘9. Madrid aussitét quex possible. 
§2. La Convention entrera en vigueur le 
quinziéme jour suivant celui de l’échange des 
instruments de ratification ct sesrdispositions 
seront applicables: ‘

‘ 

I° aux impéts dus :11 1a source sur les revenus 
attribués ou mis en paiement £1 partir ‘du Ier 
janvier dc l’vannée au cours deflaquell'e lasin— 
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struments de ratification auront été échangés; 
2° aux autres impéts établis sur des revenus 
de périodcs imposables prenant fin 2‘1 partir 
du 31 décembre de l’année au cours de la- 
quelle les instruments dc ratification auyont 
été"échangés; 
3° par dérogation aux I° ct 2° .ci—avant, en cc 
qui concerne Particle 8, aux bénéfices réalisés 
au cours d’exercices comptables dos £1 partir ' 

du 31 décembre 1960. 

Article 29 
De’nonciation 

La présente Convention restera indéfini-i 
ment en Vigueur; mais chacun des Etats con— 
tractants .pourra, jusqu’au 30 juin inclus de 
toute année civile 2‘1 partir de la cinquiéme 
année .231 dater dc celle dc I’échange des in- 
struments de ratification, la dénoncer, par 
écrit et par Ia'voie diplomatique, 2‘1 l’autre 
Etat contractant. En cas de dénonciation 
avant le Ier juillet d’une telle année, 12. con- 
vention s’appliquera pour la demiére fois: 
1° aux ,impéts dus £1121 source sur l‘es revenus 
attribués ou mis en paiement au plus tard 16 
16 31 décembre de cette année; ‘ 

2° aux autres‘ impéts établis. sur des revenus 
de périodes imposables prenant .fm au plus 
tard le 30 décembre de l’année civfle qui suit 
ladite année.

. 

En foi dc quoi Ies Plénip‘otentiaires des deux 
Etats ont signé 1a présente convention ct V cm: 
apposé leurs sceaux. 
Fait £1 Bruxelles 16 24 septembre 1970, en 
double exemplaire, .en languc frangaise, en 
langue néerlandaise et en langue espagnole, 
Ie's trois textes faisant également foi. 

Pour 1e Royaume dc Belgique: 
Pierre Harmel 

Pour l’Etat Espagnol: 
Jaime Alba Delibes 
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Protocole additionnel 

Au moment dc procéder 5'16 signature de la 
Convention tendant 2‘1 éviter les doubles 
impositions ct 2‘1 régler 'certaines autres ques— 
tions en matiére d’impéts sur le revcnu ct sur 
la fortune, conclue ce jour entre la Belgique 
ct l’Espagne, Ies Plénipotentiaires soussignés 
sont convenus des dispositions suiv‘antes, qui 
ferment partie intégrante de cette Conven~ 
tion: . 

(1) Ad article 2, § 3, 2": 
«El arbitrio de radicacién» espagnol est. n0— 
tamment visé sub f) de cette disposition. 
(2) Ad article 3, § Ier,‘ 1°: 
21) Dans l’éventualité 01‘1 des dispositions 
légales belges safaieht prises' en ce sens, 1e 
terme «Belgique» désignera également le 
lit de la mer et 16 sous-sol de la Mer du N 0rd, 
adjacents :‘1 la mer territoriale belge, sur les- 
quels 1a Belgique @Xerccra des droits souve— 
rains d’exploration ct d’exploitation; 1a 
délimitation de cette région sera, en ce cas, 
notifiée 2‘1 l’Espagne, par voie diplomatique, 
aussitét que des accords avec le Royaume— 
Uni, la France et les Pays—Bas auront permjs 
dc l’établir; '

r 

1)) Le terme «Espagnc» désigne égalcment 
toute région adjacente 21 la mer territoriale dc 
l’Espagne,'qui a été ou serait ultérieurement 
désignée,. suivant la législation de l’Espagne 
concemant le Plateau Continental, comme 
une région é l’intérieur de laquelle peuvent 
étre exercés les droits dc l’Espagne aférents 
au lit de la mer ct au sous—sol dcs régions 
sous-marines ainsi qu’e‘l leurs ‘ressources na— 
turelles. 

(3) Ad article 4, § 161': 
L’expression «résident d’un Etat contrac- 
tant» désigne aussi les sociétés — autres que 
les sociétés par actions — qui-ont o'pté pour 
I’assujettissement- de 1611c bénéfices :‘a, I’impét 
des personnes physiques. 
(4) Ad article II, § 4: 
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L’Espagne conserve le droit dc soumettre £1 

liimpét sut les revenus du capital has intéréts 
visés 'sub 1)) de cettc disposition qui sont 
attribués it l’établissement stable dont dispose 
en Espagne une entreprise dc 1a Belgique. 
.(5) Adarticle 2.3, §.4: ‘ 

9.) En ce qui conceme les dividendes attri- 
bués (21 une société résidente de la Belgique 
par une société résidente de l’Espagne, cette 
disposition n’exclut pas le prélévement du 
précompte mobilierj exigible suivant 1a légis- 
Iation belge; -

t 

b) Env ce qui concerns les dividendés attri? 
bués £1 une société résidentc del’Espag'ne par 
une Société résidente de la Belgique, cette 

Supplement Bulletin Vol. XXV, No. 8, August/aofit I971 

TEXTE 

disposition n’cxclut pas le prélévement dé 
l’impét espagnol sur les reVenus du capital, 
étant entendu que 12. double imposition est 
évitée conformément i ‘l’article 23, § 3. 
Exit 2‘;- Bruxelles le 24 septembre 1970, en 
.double exemplairc, en langue frangaise, en 
'langue néerlandaise et en langue espagno‘le, 
les t'roiS'teXtes faisant également foi. 

Pour 1e Royaurne dc Belgique: 

Pierre Harmel, 

Pour I’Etat Espagnol: 

Jaime Alba Dcfibes 
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Supplement 

Convention between the German Federal Re'pu-blicl' 
and SwitzerlandfortheAvoidance ofDoubleTaxation 

‘

T SUPPLEMENT 0 THE BULLETIN FOR INTEBNATIONAI. FISCAL DOCUMENTATION 
AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE 

Vol. xxv, No. 10, October/octqbre 1971 

INTERNATIONAL BUREAU [OF FISCAL DOCUMENTATION 
Mulderpoor’c — 124 Sarphatlstraat - Amsterdam 

A new double taxation treaty between the German Federal Republic and Switzerland was,
' 

signed on August 11 , 1971, As of January 1, 1972 this Treaty will replace the old' Treaty 
of July 15, 1931 ( amended on March 20,, 1959). An English translation of the new Treaty 
will be published in the near future in SUPPLEMENTARY SERVICE TO EUROPEAN 
TAXATION.

' 

TEXT 
Artiléel 1 

Disses Abkommen gilt fiir Personen, die in 
cinem Vertragstaat Oder in beiden Vertrag— 
staaten amissig sind. 

Artikel 2 

(I) Dieses Abkommen gilt, ohne Riicksicht 
auf die Art der Erhebung, fiir Steuern vom 
Einkommen und vom Vermagen, die fiir 
Rechnung .eines den beiden Vertragstaaten, 
der Lander, Kantone, Bezirke, Kreise, Ge— 
meinden Oder Gemeindeverbfinde (auch in 
Form von Zuschléigen) crhoben Werden. 
(2) Als Steuem vo‘m Einkommen und vom 
Vermégen gelten a‘lle (ordentlichen und 
3113 erordentlichen) Steuern, die Vom Gesamt- 
einkommen, -vom Gesamtvermfigen Oder 
von Teilen des Einkommens Oder des Ver— 
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mégens erhoben werden, eins‘chlieBlich 

der Steuern vom Gewinn aus der VeriiuBe- 
rung beweglichen oder unbeweg‘lichen Ver— 
mégens, der Lohnsummensteuer- sowie der 
Steuern vom Vermégenszuwachs; Das Ab: 
kommen gilt nicht fiir an der Quelle etho— 
bene Steuem von Lotteriegewirmen.. 
(3) Zu den zur Zeit bestehenden Steuern, 
fiir die das Abkommen gilt, ‘gehbren ins— 
besondere - 

‘1. in der Bundesrepublik Deutsclfland: 
a) die Einkommensteuer einschh'eBLich der 

Ergéinzungsabgabe dazu,. 
.b) die Kéirperschaftsteuer einschlieBlich der 

Ergéinzungsabgabe dazu, 
c) die Vermégensteuer, 
(1) die Grundsteuer und 
6) die Gewerbesteuer - 

(im folgenden als ,,deutsche Steuer“ be— 
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zeichnet); 
2. in der Schweiz: 
die von Bund, Kantonen, Bezirken, Kreisen, 
Gemeinden und Gemeindeverbfinden er- 
hobenen Steuem 
a) vom Einkommcn (Gesamtcinkommen, 

Erwerbseinkommen, Verméigensertrag, 
Gcschéiftsertrag, Kapitalgewinn usw.) und 

b) von Vermégen (Gesamtvermégen, be- 
wegliches und unbewegliches Vermégen, 
Geschéiftsvermégen, Kapital und Reser— 
ven uswL) 

(im folgenden als ,,schweizerische Steucr“ 
bezeichnet). 
(4) Das Abkommen gilt auch ffir alle Steuern 

. gleicher oder fihnlicher Art, die kfinftig ne— 
ben den zur Zeit bestehenden Steuern Oder an 
dercn Stella erhoben werden. 
(5) Die Bestimmungen des Akmmens 
fiber die Besteuerung d‘er Unte‘rnehmens— 
gewinne gelten entsprechend ffir die nicht 
nach dem Gewinn Oder dem Vermb'gen 
erhobene Gewerbesteuer. 

Artikel 3 

(1) Im Sinne di'eses Abkommens, wenn der 
Zusammenhang nichts anderes erfordertf 
a) bedeutet dexj Ausdruck »,,Bundes'repub1ik 
Deutschland“, im geographischen Sinne 
vcrwendet, das Gebiet des Geltungsberciches 
des Grundgesetzes fii‘r die Bundesrepublik 
Deutschland' sowie ‘das an die Hoheitsge— 
WéiSser der Bundesrepublik Deutschland ana- 
grenzcndc und steucrrechtlich als Inl'and be— 
zeichfiete Gebiet, in dem die Bundesrepublik 
Deutschland in Ubereinstimmung‘mit dem 
Vélkerrecht ihre Rechte hinsichtlich des 
Meeresgrundes und des Meeresuntergrundes 
sowie ihrer Naturschéitze ausfiben darfi 
b) bedeutet det’ Ausdruck ,,Schweiz“ die 
Schweizerische Eidgenossenschaft; 
c) bedeuten die Ausdrficke ,,ein Vertrag— 
staat“ und ,,der andere Vertragstaat“, je 

nach dem Zusammenhang, die Bundes— 
republik Deut'schland oder die Schweiz; 
d) umfaBt der Ausdruck ,,Person“ natiir— 
liche Personen 11nd Gesellschaften; 
c) bedeutet der Ausdruck ,,Gesellschaft“ ju- 
ristiSche Personen oder Rechtstriiger, die ffir 
die Besteuerung wie juristische Personen be— 
handelt werden; 
f) bedeuten die Ausdrficke ,,Untemehmen 
eines Vertragstaatcs“ und vUntemehmen 
des andcren Vertragstaates”, je nachdem, 
ein Unternchmen, das von einer in cinem 
Vertragstaat anséissigen Person betrieben 
Wird, Oder ein Unternehmen, das von einer 
in dem anderen Vertragstaat ansfissigen Per- 
son betrieben wird; 
g) bedeutet der Ausdruck ,,Steuer“, je 
nachdem, die deutsche Oder die schweizeri— 
sche Steuer; 
h) bedeutct der Ausdruck‘. ,,Staatsangeh6ri- 
ge“: 

aa) in bezug aufdieBundesrepublik Deutsch— 
land: 
allc Deutschen im Sinne des Artikels II6 
Abs. I des Grundgesetzes ffir die Bundes- 
republik Deutschland und alle juristi— 
schen Personen, Personengesellschaften 
und anderen Personenvereinigungen, die 
nach dem in der Bundesrepublik 
Deutschland geltenden Recht errichtet 
worden sind; 

bb) in bezug auf die Schwei‘z: 
alle natiirlichen Personen, die die 
schweizerische Staatsangehéirigkeit be- 
sitzen, und 3116 juriStischen Personen, 
Personengcsellschaften und anderen Per— 
sonenvereim'gungcn, die nach dem in 
der S'chwciz geltenden Recht errichtet 
worden sind; 

i) bedeutet der Ausdruck ,,zust§ndige Be— 
hfirde“: 
aa) in der Bundesrepublik Dcutschland: der 

Bundesminister ffir Wirtschaft und 
Finanzen; 
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bb)‘ in der Schweiz: der Direktor der Eidge— 
nfissischen Stcuerverwaltung Oder sein 
bevollméichtigtcr Vertreter. 

» (2) Ed Anwendung dcs Abkommens dutch 
eincn Vertragstaat hat, wenn der Zusam— 
mcnhang nichts anderes erfordert, jeder nicht 
anders definierte Ausdruck die Bedeutung, 
die ihm nach dem Recht disses Staates fiber 
die Steuem zukommt, Welche Gegcnstand 
des Abkommens sind. 

Artikel 4 

(1) Im Sinne disses Abkommens bedeutet 
der Ausdruck ,,eine in einem Vertragstaat 
anséissigc Person“ cine Person, die nach dem 
in diesem Staat geltenden Recht dort unbe- 
schriinkt steuerpflichtig ist; 
(2) «151: nach Absatz I cine natfirliche Person 
in beiden Vertragstaaten anséissig, so gilt fol— 
,gcndcs: 
a) Die Person gllt als in dem Vertragstaat 
anséissig, in dem sic fiber cine stindige Wohn— 
stéicte verffigt. Verfiigt sic in beidcn Vertrag— 
staaten fiber einé-stindige Wohnstiitte, so 
gilt sic 313 in dcm Vertragstaat ans'aissig, zu 
dem sic div; enggren persénlichen und Witt— 
schaftlichen Beziehungen hat (Mittelpunkt 
der Le‘bensinteressen). 
.b) Kann nicht ‘bestimmt warden, in wela 
chem Vertragstaat die Person den Mittel— 
punkt der Lebensinteressen hat, oder verffigt 
sic in keinem der Vertragstaaten fiber, cine 
stiindige Wohnstéitte, so gilt sic 213 in dem 
Vertragstaat anséissig, in dem sic ihren ge- 
wéihnlichen Aufenthalt hat. 
c) Hat die Person ihren gew‘dhnlichen Auf— 
enthalt in beiden Vertragstaaten Oder in 
keinem der Vertragstaaten, so gilt sie als in 
dcm Vertragstaat anséissig, dessen Staatsange— 
hérigkeit sie 'bcsitzt. 
d) Besitzt die Person die Staatsangehiirig— 
keit beider Vertragstaaten oder keines 
Vertragstaates, so regeln die zustéindigen Be- 

TEXT 

harden der Vertragstaaten die Frage in $6- 
genseitigem Einvernehmen. 
(3) Gilt cine natiirliche Person, die in der 
Bundesrepublik Deutschland fiber cine stan- 
dige Wohnstfitte verfiigt oder dort ihren 
gewéhnlichcn Aufenthalt von mindcstens 
scchs Monaten im Kalenderjahr hat, nach 
Absatz 2 315 in der Schweiz ansfissig, so kann 
die Bundesrepublik Dcutschland diese Per- 
son ungeachtet anderer Bestimmungen die- 
ses Abkommens nach den Vorschriften fiber 
die unbeschréinkte Steuerpflicht besteuern. 
Die Bundesrepublik Deutschland wendet 
jedoch Artikel 24 Absatz I Nummer I auf 
die dort genannten, aus der Schweiz stam- 
menden Einkfinfte und in der Schweiz be- 
legenen Vermégenswerte an; auf anderc 
aus der Schweiz stammende Einkfinfte und 
in der Schweiz belegene Vermégenswerte 
rechnct die Bundesrepublik Deutschland in 
rentsprechender Anwendung dcr Vorschrif— 
ten des deutschen Rechts fiber die Anrech- 
nung ausléindischer Steuern die von diesen 
Einkiinften Oder Vermégenswerten crhobe— 
ne schweizerische Steuer auf die deutsche 
Steuer (mit Ausnahme ‘der Gewerbesteuer) 
von diesen Einkiinften Oder Vermégenswer— 
ten an; bei den fibrigen Einkiinften und Ver- 
mége’nswcrten rechnet 

' 

die Bundesrepublik 
Deutschland in entsprechender Anwendung 
der Vorschriften des deutschen Rechts fiber 
die Antechnung ausliindischer Stcuem die in 
Ubereinstimmung mit diesem Abkommen 
-von diesen Einkiinften oder Vermégens— 
werten erhobene schweizerische Steuer auf 
den T eil der deutschcn Steuer (mit Ausnah- 
me dcr Gewerbesteuer) an, der auf Grund 
dieser Bestimmung von diesen Einkfinften‘ 
oder Vermfigenswerten fiber die deutsche 
Steugr hinaus erhoben Wird, die nach den 
Artikeln 6 bis 22 hietfiir erhoben warden 
diirfte. . 

(4) Bei cine: in der Schweiz anséissigen na— 
tiirlichen Person, die nicht die schweizerische 
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Staatsangehérig‘keit besitzt und die in dex- 

Bundesrepubljk Deutschland insgesamt min— 
destcns fi‘mf Iahre unbcschréinkt steucrpflich— 
tig. war, kan die Bundesrepublik Deutsch— 
land indem Iahr, in dem die unbeschréinkte 
Steuerpflicht zuletzt geendet hat, and in den 
folgenden ffinf‘ Iahren die aus der Bundes— 
republik Deutschland stammenden‘Einkfinfte 

, und die in der Bundesrepubljk Deutsehland 
belegenen Verméi‘genswerte, ungeachtet an— 
derer Bestimmungen des Abkommens, be- 
steuem; Die nac'h diesem Abkommen zu— 
lissige‘ Besteuerung dieser Einkiinfte Oder 
Vermégenswerte in der Schweiz bleibt un- 
rfihrt. Die Bundesrcpublik Deutschland 
rechnet jedoch in cntsprechender Anwen— 
dung der Vorschriften des deutschen Rechts 
fiber die Antechnung ausliindi'scher Steuern 
die in‘ Ubereinstimmung mit diesem Ab- 
kommcn von dieSen Einkiinften Oder Ver- 
mégenswerten erhobene schweizerische 
Steuer auf den Teil der deutschen Steuer (mit 
Aushahme der Gewerbesteuer) an, der auf 
Grund dieser Bestimmung von diesen Ein— 
kiinften oder Vermégenswerten fiber die 
vdeutsche Steuer 'hinaus erhoben Wird, die 
nach den Artikeln 6 bis 22. hierfiir erhoben 
wardendiixfte.» Die Bestimmungen disses 
.Absatzes gelten nicht, Wenn die natiirliche 
Peréon in der Schweiz agnséissig geworden ist, 
'um hier cind-echte unselbstéindige Arbeit fiir - 

Aeien Arbeitgeber ausZufiben, an dcm sie 
fiber das Arbeitsvethéltrfis hinéus weder 
umnittelbar noth mittelbar dutch Beteili— 
‘gung oder in éndérer Weise Wirtschaftlic 
wesentlich interessiert. ist. ' 

(5) Gilt cine fiatfirliche Person nut fiir einen 
Teil des Iahres 2115 im Sinne diesés Artikels' in 
einem Veftragstaat ansissig, ffir den Rest 
des gleichefi-Iahres abet 2115 in den'1 anderen 
Vertragstaat anséiss'ig (Wohnsitzwechsel), so 
k6nnen in jedem Staat die Steuern auf dér 
Grundlégé der imbeschréifikten Steuérpflicht 
nurinach MaBgébe dér Zéit erhoben werden, 

Wihrend w‘elcher diese Person als in diesem 
Staat ansiissjg gilt. 
(6) Nicht als ,,in einem Vertragstaat anséissig“ 
gilt 

a) cine natiirliche Person, die in dem Ver- 
tragstaat, in dem sic nach den vorstehenden 
Bestimmungen ansiissi’g Wire, nicht mit allen 
nach dem Stcuerrecht dieses Staatcs allge— 
mein steuerpflichtigen Einkfinften aus dem 
anderen Vertragstaat den allgemein crhobe- 
nen Steuem unterliegt; 
b) fiir die Anwendung dcs Artikels 23 cine 
natiirliche Person! die in dem Vertragstaat, 
in dem sic nach den vorstehenden Bestim— 
mungen ansiissig Wire, nicht mit alien nabh 
dem Steuerrecht disses Staates allgemein 
steuerpflichtigen Einkiinften den allgemein 
erhobenen Steuem unterliegt, Oder cine 
natiirliche Person, auf die Abs\atz 4 Anwen- 
dung findet. ‘

' 

(7) Die Bestimmungen dieses Artikel‘s gelten 
auch fiir cine bevormundete Person. 
(8) Ist n‘ach Absatz I cine Gesellschaft in 
Ibeiden Vertragsteiaten ansiissig, so gilt sic 215 
in dem Vertragstaat‘ ‘ansfissig, in deni sich 
der Mittelpunkt ihrer tatséichlichen Ge- 
sch'alftsleitung befindet. Die Tatsache allein, 
daB cine Person an einer Gesellschaft be- 
teiligt ist Oder daB sic b’ei cine: G‘esellschaft, 
die einem Konzern angehért, die konzern— 
leitenden Entscheidungen- trifl't, begriindet 
fijx diese Gesellschaft keinen Mittelpunkt der 
tatséichlichen Geschéiftsleitung an dem On, 
an dem diese Entschei‘dungen gcuoflen 
werden Oder diese Person anséissig ist. 
(9) Gilt eine Gesellschaft, die’ nach- Absat’z I 
in beiden Vertragstaaten anséissig ist, nach 
Absatz 8 als in der Schweiz ansiissig, so kann 
die Bundésrepublik Deutschla'nd Idiese Ge- 
sellschaft ungeachtet anderer Bestimmungen 
dieses Abkommens nach den Vorschriften 
fiber die unbeschré'nkte Stederpflicht’ be- 
steuern. Die Bundesrepublik Deutschland 
wendet'jedoch Aftikel 2.4 Absatz I Nummer 
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I ’auf die dott genénnten, aus der Schweiz 
stamménd‘en Einkiinfte in der' Schweiz 
belegenen Verméigenswertepan; ‘auf andere 
aus der, Schweiz stanimende Einkii'nfte 
in den Sc‘hw’éiz Belegene Vermégenswefte‘ 
,rechnet die Bu’ndésréphblik Deutschlandi in 
cntsprechender ,Anw'endung der Vorschrifa 
ten des deutSchen Rechts fiber die Antecha 

ausléindischer .Steuem die von diesen: 
Ehikfinfien .odei: Verméigenswerten erhobew 
ne ',schweizerische“Steuer auf' die Ideutsche 
Steue‘r =(mit Ausnahme‘ der Géwefbesteuen) 
von dies’en Einkfi‘nfien‘ Oder Vermiigens—z 
wetten an: 1561 dén fibrigen Einkijn‘ften undr 
VermégehsWenten rechnct die Bundesrepu: 
blik Deutschland in entsprechender Anwena- 
dung der Vorschxifien des deut‘schcn Rechts 
fiber die Anreclmung auslfindischer Steuern 

Dauer vzwélf Mona'tfi fiberschreitet. die in Ubereinstimmung mit diesém Ab 
kommcn won- diesen Ein'kiinfien =oder Ver— 1 

mSgenswerten . erhobene schweizerische 
Steuer auf‘denTeil den deutschgen ‘Stcue'r. >(mit 
Ausnahme der GeWerbesteuer). an, der auf’ 
Grund dieser Bestimmung von diesen, Ein- 
kfihft'e‘n ,Oder Vetméigenswerten fiber die 
deu‘tsche Steu'er hinaus efho‘ben Wird, die" 

nach den Artikeh ‘6 bis‘ 22 llierffir' erhoben 
werden dfixfte‘ . 

-» 
‘

' 

(Io) Absat‘z :8 berfihrt nicht~dié VorScBriften 
eines Vertragstaates fiber die Besteuetung. 
‘von Einkiinftcn im Sinne: der Artikel IO bis 12.x 

‘ 11nd I6, die damn- ankniipft; rdaBgdieuGesellh 
sehaft,‘ ‘Von der diesc Einkfinft'e stammem 
diesem .Staat‘ ihre G'eschéiftsleitung Oder 
ihren-ZSitz hat; jedoch sincl auf dies: 'Einkfinfte 
die Artikel IO-‘bifi 12,- 24 and 28 anzfiwenden‘, 
Wenn der Empffalnger dc}: Einkfinfte in'dem 
anderen Vertragstaat ansiissig ism.

' 

Nic‘ch't als in einem Vertragsta’at. ans'éss'ig‘ 
gilt cine Person in being .auf- Eihkfinfte und 
Vennéigens'werte,~ die ni'c-‘ht ihr, ‘sondern: 

einer anderen Person zuzurechnen sind. 

~~ 

Ariikel 5 

(1) Im Sinne disses .Abkommens b¢d’e‘11tet 

der Ausdruck ~,,Betriebst§tte“ cine feste Ge- 
schiiftseinrichtung, in der die Titig‘kcit des 
Unte‘rnehmens ganz oder feilweis‘e ausgefibt 

(2). Der Ausdruck ,,Betriebst§tte“ umfaBt 
insb’es'onderey 

’ ' 
~ -

. 

a); einen 'Ort [der Leitung, 
b) cine ZWeigniederlassung, 
c)! eifle’ G‘esch'aifts’siteflcy 

d) cine Fabrikagtionsstéitte, 
e) cine Werkstéittex,‘ ; . ‘

M 

f) ein BergWerk, email Steinbruchodeneine 
andere Stitte der Ausbeutung 'von Bodend 
schiitzc'n,» , , 

" w. .v ‘~ 
g) eine Bauausfifihnung, odér Montage, deren; 

(.3) Ms Betriebstii’tten ,g‘elten ‘nicht: ‘ 

a) Ein'richtung’cn, die ausschfiefifich zur 
Lagerung, Ausstellung Oder Ausliefezung' 

von, Gfitem oder Warm des, Untemchl'nens 
bcnutzt wérden; ‘ 

’ 

,

' 

b) Bestéinde, von Giitem Qd'er warm des‘ 
Untetnehme’ns, die ‘auss‘ch'lieBligh' zu'r Lage- 
rujng, Ausstellung rodpr Ausliefexung miter: 
haltemwefden; ' r‘: 

‘ 

' " 

c), Bestinde von =Gii‘ter113‘odenr'Warrcn dcs 
Untcrnehmens, die ausschlieBlich zu dem 
ZWeck unterhalten‘ Warden, dutch ein ande— 
res Untemehmen bearbeitet ode: verarbeitet 
zu werden; ; 

.- ‘ 

‘
‘ 

d) cine fgste GeschiiftseirmichtUng, :dic aus— 

SChJieBlich ‘zu dgm-Z‘Weck: unter‘halten Wird, 
ffir ‘das Untemchmen Gfiter ode}; Waren 
einzukaufen ode): InformatiOnen zu ‘be— 
schafi‘en; . 

e) cine ‘feste GeschéiftSeinrichtung,‘ die aus- 

schlieBIich Zu dem Zweckiunterhaltefi 'wixd; 
ffir das‘ Uhtemehm‘en zu‘ We’rben,.1nformal-‘ 
t'ion_en 211a“€1't6i16n:,, Wisscnschaftliche For— 
schung zu‘ ’bctr'eiben Oder ahlfliChe Titig— 
kéiten 'ausiufiben, die vo'rbereitcnder' .Aft 
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sind oder cine Hilfstéitigkeit darstellen. 
.(4) Ist cine Person — mit Ausnahme eines 
unabhéingigen Vertrcters im Sinne des Ab— 
satzes 5 ~ in einem Vertragstgit fiir ein 
Unternehmen des anderen Ve‘rtragstaates 
titig, so gilt cine in dem erstgenannten Staat 
gelegene Betriebstiitte als gegeben, wemi die 
Person cine Vollmacht besitzt, im Namen 
des Unternehmens Vettriige abzuschlieB’en, 
und die Vollmacht in diesem Staat gewfihn— 
lich ausiibt, es sei denn, .daB sich ihre Titig— 
keit auf den Einkaufvon Gfitern odér Waren 
ffir das Unternehmen beschréinkt. 
(5) Ein Unternehmen eines Vertragstaates 
wird nicht schon deshalb so behandelt, als 
habe es cine Betriebstitte in dem anderen 
Vertragstaat, weil es dort seine Titigkeit 
dutch einen Maklcr, Kommissioniir Oder 
einen anderen .unabhfingigen Vertreter aus- 

Nutzungsrechte an unbeweglichem Ver— 
mégen‘ sowic die Rechte auf verfinderliche 
oder feste Vergfitungen fiir die Ausbeutung 
oder das Recht aqusbeutung von Mineral; 
vorkommen, Quellen und anderen Boden— 
schéitzen; Schifié und Luftfahrzeuge gelten 
nicht als unbewegliches Vermégen. 
(3) Absatz I gilt fiir die Einkiinfte aus der 
unmittelbaren Nutzung, der Vermietung 
Oder Verpachtung sowie jeder anderen Art 
der Nutzung unbeweglichen Verméigens. 
(4) Die Absfitze I und 3 gelten auch ffir 
Einkiinfte aus unbeweglichem Vermégen 
eines Unternehmens und ffir Einkfinfte aus 
unbeweglichem Vermiigen, das der Ausii— 
bung eines frcien Berufes dient. 

Artikel 7~ 
iibt, sofern diese Personen im Rahmen ihrer 
ordentlichen Geschéiftst'altigkeit handeln. 
(6) Allein dadurch, daB cine in einem Ver— 
tragstaat anséissige Gesellschaft cine Gesell— 
schaft beherrscht Oder von einer Gesellschaft 
beherrscht wird, die in dem anderen Vertrag— 
staatansiissigistoder dort(entWeder dutch cine 
Betfiebstéigte oder in anderer Weise) ihre T's:- 
tigkeif aust'ibt, wird cine cler 'beiden Gesell— 
schaften Iiicht zur Betriebstéitte der‘ anderen. 

Artikel 6 

(I) Einkfinfte aus unbeweglichem Verméi— 
gen k6nnen in dem Vertragstaat besteuert 
werden, in dem diese's Vermiigen liegt. 
(2) Der Ausdruck ,,unbewegliches Vermé- 
gen“ bestimmt sich nach dem Recht des 
Vertragstaates, in dem das Vermégen Iiegt. 
Der Ausdtuck umfaBt in jedem Fall das 
Zubehfir zum unbeweglichen Vermfi‘gen, 
das lebende und tote Inventair land— ‘und 
forstwirtschaftlicher Betriebe, die Rechte, 
auf die die Vorschriften des Privatrechts 
fiber 'Grundstiicke Anwendung finden, die 

(I) Gewinne eines Unternehmens eines Ver- 
tragstaates kénnen nut in diesem Sta‘at be- 
Steuert werden, es sei denn, c133 (1215 Unter— 
nehmen seine Titigkeit im anderen Vertrag- 
staat durch cine dort gelégene Betriebstéitte 
ausiibt. 'Ubt das Unternehmen seine Titig- 
keit in dieser Weiss aus, so k'o'nnen die Ge— 
Winne des Unternehmens in dem anderen 
Staat besteuert warden, jedoch nur insoweit, 
als sic dieser Betricbstéittc zugerechnet wer- 
den kénnen. 
(2) Ubt ein Unternehmen eines Vertrag— 
staates seine Titigkeit' in dem anderen Ver— 
tragstaat dutch cine dort gelegene Betrieb— 
stitte aus, so sind in jedem Vertragstaat die- 
ser Betriebstiitte die GeWinne zuzurechnen, 
die sic hitte erzielen kénnen, Wl sie cine 
gleiche Oder ihnliche Titigkeit unter glei- 
Chen Oder ihnlichen Bedingungen» 315 5611)— 
stindiges Unternehmen ausgeiibt hitte und 
im Verkehr mit dem Unternehmen, dessen 
Betriebstiitte sic ist, v61h'g unabhéingig ge— 
wesen wire. 
(3) Bei der Ermittlung der Gewinne einer 
Betriebstiitte werdén die ffir diese Betrieb- 
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stfitte entstandenen AufWendungen, cin— 

schliéBlich der Geschiiftsffihtungs— und 2111- 

gemeinen Verwaltungskosten, zum Abzug 
zugelassen, gleichgiiltig, ob sje in dem Staat, 
in dem die Betriebstiitte liegt, Oder anderswo 
entstanden sind. -

. 

(4) Soweit es in einem Vertragstaat {iblich 
ist, die einer Betriebstiitte zuzurechnenden 
Gewinne dutch Aufteilung der Gesamt— 
gewinne des Unternehmens auf seine cin— 
zelnen Tefle zu ermitteln, schlieBt Absatz 2 
nicht aus, daB dieser Vertragstaat die zu be- 
steuemden Ggwinne nach der fiblichen Auf— 
teilung ermittelt; die Art der angewendeten 
Gewinnalifteilung muB jedoch so sein, daB 
das Ergebnis mit den Grundsiitzen dieses 

Artikels fibereinstimmt. 
(5) Auf Grund des bloBen Einkaufs von 
Giitern Oder Waren fiir das Untemehmen 
Wird einer Betriebstéitte kein Gewinn Zuge— 
technet. 
(6) Bei Anwendu‘ng der vorstehenden Ab- 
séitze sind die der Betriebstiitte zuzurechnen— 

I 

den Gewinne jedes Iahr auf dieselbe Art zu 
ermittel'n, es sei denn, daB ausreichende 
Griinde dafiir bestchen, anders zu verfahre‘n. 
(7) Dieser Artikel gilt auch fiir Einkiinfte 
aus der Beteiligung an einer Personengesell— 
schaft. Er erstreckt sich auch auf Vergiitun— 

' 

gen, die ein Gesellschafter einer Personén— 
gesellschaft von ‘der Gesellschaft ffir seine 
Titigkeit im Dienst der' Gesellschaft, fiir 

die Gewéihrung von‘ Darlehen ode: {fir die 
Uberlassung von Wirtschafisgfitem bez‘ieht, 
Wénn diese Vergiitungen nach dem Steuer— 
recht des Vertragstaates, in dem die Betricb— 
stitte gelegen ist, den Einkfinften des Gesell— 
schafters aus dieser Betriebstéitte zugerechnet 
warden. ‘ 

(8) Gehércn zu den Gewinnen Einkiinfte, 
die in anderen Artikeln disses Abkommens 
behandelt werden, so werden‘ die Bestim- 
mungen jener Artikel dutch die Bestim— 
mungen dieses Artikels nicht beriihrt. 

Artikel 8 

(I) Gewinne' aus dem Betrieb von See— 
schifim oder Luftféhrzeugen im inter— 

nationalen Verkehr kéinnen nut in dem Ver- 
tragstaat bestedert warden, in dem sich der 
Ort der tatséichlichen Geschfiftsleitung des 
Unternehmens befindet. 
(2.) Gewinne aus dem-Betrieb von Schiffen, 
die .der‘ Bixmenschiffahrt diEnen, k6nnen Iiilr 
in dem Vertragstaat besteuert werden, -in 
dem sich der Ort der tatséichlichen Geschiifts— 
Icitung des Uptamehmensl'befindet. 
(3) Befindet sich der Ort der 'tatséichlichen 
Geschiiftsleitung cines Untemehmens der 
See-- oder Bimenschifiahrt an Bord eines 
Schiffes, so gilt er 315 in dem Vertragstaat 
gelegen, in dem den: Heimathafen ‘des Schifies 
liegt, Oder, wenn kein Heimathafen vor— 
handen‘ 'ist, in dem Vertragstaat, in dem die 
Person, die das Schiffbetreibt, amissig ist. 

(4) Die vorstehenden Bestimmungen gelten 
auch, 
a) warm der Betrieb der Schifil Oder Luft— 
fahrt mit gecharterten Oder gemieteten 
Fahrzeugen durchgeffihrt Wird, 
b) fiir Agenturen, soweit deren Titigkeit 
unmittelbar mit dem Betrieb 5161: Schiff— 

Oder Luftfahrt Oder dem Zub’ringetdicnst 
zus'ammenhéingt, und 
c) fiir Beteiligungen von Unternehmen der, 
Schifil oder Luftf’ahrt an einem Pool, einer 
gemeinsamen Betriebsorganisation oder ei- 
ner intemationalen Betriebskérperschaft. 
(5) Hat ein Ufitemehmen im Sinne disses 

Artikels, das in FOrm ciner Personengesell— 
schaft betrieben Wird; den Ort der tatséich- 
lichen Geschéiftsleitung in einem Vertrag— 
staat, ist abet einer der Teilhabcr' in dcm 
anderen Vertragstaat ansissig, so kann dieser 
andere Vertrag'staat diesen Teilhaber fiir die 
Einkiinfte aus seiner Beteiligung an dieser 
Personengesellschaft besteuern, gewéihrt abet 
rffir die im erstgenannten Vertragstaat etho- 
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bene Steuer Entlastung von seiner Steuer im 
Rahmen des 'Artikels 2.4. 

Artikel 9 

Wenn 
a‘), ein Unternehmen eines Vertragstaates un- 
mittelbar Oder mittelbar an der Geschéiftsé 
Ieitung, der Kontro'lle oder am Kapital eines 
Unternehmens des anderen Vertragstaates 
beteiligt ist, Oder

I 

b) dieselben Personen unmittelbar oder 
mittelbar an der Geschéifltsleitung, der Kon- 
trolle Oder am Kapital eines Unternehmens 
eines Vertragstaates und eines Unternehmens 
des anderen Vertragstaates beteih'gt sind, 
und in diesen Fallen zwischen den beiden 
Unternehmen hinsichtlich ihrer kaufméin— 
nischen oder finénziellen Beziehungen Be- 

nutzung den Wasserkraft des Rheinstromes 
zwische‘n dem Bodensee und Basel betreibt 
(Grenzkraftwerk am Rhein); ‘ 

b) 30 vom Hundert des Bruttobetrages' der 
Dividenden, wenn cs sich um Einnahmen’ ' 

aus Beteih'gungen an einem Handelsgewerbe 
als stiller Gesellschafter im Sinne des deut- 
schen Rechts, aus Gewinnobligationen oder 
aus partiarischen Darlehen handelt; 
c) I 5 vom Hundert des Bruttobetrages der 
Dividenden in Ffillen, die nicht unter Buch— 
stabe 'a Oder b: fallen. 
(3) Solange in 'der Bundesrepublik Deutsch— 
land der Satz der K6rperschafisteuer fiir aus— 
geschfittete G’ewimie niedriger ist als der 
Steuersatz ffir nicht ausgeschiittete Gewinne 
und der Unterschied 20‘vom Hundeft Oder 
mehr betriigt, darf abweichend von Absatz 2 
Buchstabe c die deutsche Steuer 25 vom‘ 

dingungen vereinbart Oder auferlegt Wer- 
den, die von Vdenen abweichen, die unab- 
hiingige Untern‘ehmen miteinander verei’n— 
baren Wfirden, so dfirfen die Gewinne, die 
eines der Unternehmen ohne diese Bedin: 
gungen erzielt hitte, wegefi dieser Bedi‘n— 
gungen aber nicht erzielt hat, den Gewinnen 
disses Unternchmens zugcrechnet und ent-a 
sprechend 'besteuert werden. 

Artike’l 1 o 

(I) Dividenden, die ei’ne in einem Vertrag— 
staat anséissig‘e Gesellschaft an cine in dem 
anderen Vertragstéat anséissige Person zahlt, 
kénnen in dem anderen Staat besteuert 
werden.~ L

. 

(2) Diese Dividenden kénnen jedoch in dem 
Vertragstaat, in dem die die Dividenden 
zahlende Gesellschaft anséissig ist, nach dem 
Reéht disses Staates besteuert warden; die 
Steuer darf abet nicht fibersteigen: - 

a) 5 vom Hundert des‘Bruttobetrages det 
Dividendcn, wenn sie von einer‘Gesellschafi: 
gezahlt warden, die ein Krafmerk zur Aus- 

Hundert des Bruttobetragés der Dividenden 
nicht fibersteigen, wenn die Dividenden an 
cine in der Schweiz anséissige Geseflschaft 
gezahlt warden, dcr mindestens 20 vom Hun— 
dert‘ der s‘titmnberechtigten Anteilc der die 
Dividénden' zahlenden deutschen 'Gesell— 
schafi: gehfiren: gleiches gilt, wenn der in der 
Schweiz ansiissigen Geseflschaft zusammen 
mit anderen Gesellschaften, v‘on denen sic 
behei'rscht Wird, die sic beherrscht Oder die 
mit ihr gemeinsam beherrscht werden, 20 
vom Himderé der stimmberechtigten An— 
te‘ile “(161" die Dividenden zahlenden Gesell— 
schaft gehc‘ipen, sofern die in der Schweiz an— 
séis'sigc Gesellschaft fiirdiése Dividenden bei 
der kantonalen S'teuer vom Einkommen cine 
ErméiBigung erhilt. Eine Beherrschung Wird 
bei ‘e'iner Beteiligung’ voh mehr als 50 vom 
Hundert der stimmberecht'igten Anteile 
vermittelt. Sind jedoch diese Dividen'dcn bei 
der sic zalflendcn Gesellschaft'keine ,,beriick‘— 
sichti’gungsféihigeh AussChfittungelr“ in' Sii1'— 

ne des deutschen Kéirperschaftsteuérrechts, 
so darf die deutsche Steuer IO vom Hundert 
des Bruttobetrages der Dividenden nicht 
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fibersteigen. Die ‘Séitze I and 2 gelten nicht 
fiir Dividenden, die unter Absa’cz 2 Buch— 
stabe a fallen. 
(4) Sobald in der Bundcsrepublik Deutsch— 
land der Satz der Kérperschaftsteuer ffir aus— 
geschfittetc Gewinne nicht mehr m'edriger 
ist als der Steuersatz fiir nicht ausgeschfittete 
Gewinne, Oder sich der Unterschied zwischen 
den beiden Steuerséitzen auf 5 vom Hundert 
Oder weniger Verringert, érmiBigt sich der in 
Absatz 2 Buchstabe c festgesctzte Satz auf IO 
vom Hundert. 
.(5) Soflte in der Bundcsrepublik Deutsch— 
land das geltende System der Kérperschaft— 
besteu¢rung geindert werden, so k'dnnen die 
zustéindigen Behbrden der beiden Vertrag— 
Staaten zwecks Entscheidung der Frage, ob 
deswegen die; Absiitze 2, bis 4 und die damit 
zusarmnenhfingenden Bestimmungen des 
Abkommens zu 511d sind, Fiihlung auf— 
nehmen. Nach erfolgter Ffihlungnahme kann 
jeder der. Vertragstaaten dutch auf diploma- 
tischem Wege zuzustellende Mitteilung die 
vorgenannten Bestimmungen kfindigen. In 
diesem Fall sind sie, sofem die Kiindigung 
nicht fiir cinen spitcren Zeitpunkt ausge— 
sprochen wird, von dem Zeitpunkt an nicht 
mehr anzuwenden, von dem an die maB- 
gebende Anderung der Kérperschaftbesteue- 
rung anzuwenden ist. 
(6) Der in diesem Artikel verwendete Aus- 
druck ,,Dividenden“ bedeutet Einnahnmn 
aus Aktien, GenuBaktien Oder GenuBschei— 
nen, Anteilen an einer Gcsellschaft mit be- 
schréinkter Haftung, Kuxen, Grfinderanteilen 
Oder anderen Rechten -— au'sgenommen 
Forderungen—mit Gewinnbeteiligung sowie 
aus sonstigen Geseflschaftsanteflen stammen— 
den Einnahmen, die nach dem Steuerrccht 
des States, in dem die ausschiittende Gesell- 
schaft ansfissig ist, den Einnahm¢n ausv Aktien 
gleichgestellt ‘sind, einschlieBlich (16): Bin— 
nahmen aus Beteiligungén an einem Han— 
delsgewerbe als stiller Gesellschafter im Sinne 

TEXT 

des dcutschen Rechts, 'aus Gewinnobliga— 
tionen oder aus partiarischen Darlehen sowie 
der Ausschfittungen auf die Anteilscheine 
von Kapitalarflagegeseflschaften (Investment— 
fonds). 

(7) Die Absitze I bis 4 sind nicht anzuwen— 
den, wcnn der .in einem Vertragstaat an— 
séissige Empf'alnger der Dividenden in dem 
anderen Vertragstaat, in dem die die Divi- 
denden zahlende Gesellschaft ansiissig ist, 

eine Betriebstiitte ‘hat 'und die Beteiligung, 
ffir die die Dividenden g_ezah1t werden, 
tatsiichlich zu dieser Betriebstéitte gehért. In 
diesem.Fa11ist Artikel 7 anzuwenden. 
(8) Bezieht cine in cinem Vertragstaat an— 
séissige ‘Gesellschaft, Gevvinne ode]: Einkiinfte 
aus dem anderen Vertragstaat, so darfdieser 
andere Staat weder die Dividenden besteuern, 
die die Ge'scllschaft, an nicht in diesem ands- 
ren ,Staat anséissige Personen zahlt, noch Ge— 
Winne der Geseflschaft eine‘r Steuer nicht 
ausgeschiittete Gewinne unterwerfen, selbst 
wenn die gezahlten Dividmden Oder die 
nicht ausgeschfitteten Gewinne ganz Oder 
teilweise aus in dem anderen Staat erzielten 
Gewinncn Oder Einkiinften bestehen. Artikel 
4 Absatz IO bleibt vorbehalten. 

. 

Artz'kel 1 1 

(I) Zinsen, die aus einem Vertragstaat stain-'- 
mcn und an cine in dem anderen Vertrag— 
staat anséissige Person gezahlt warden, k611- 
nen nut in dem anderen Staat bestcuert 
werden. -

~ 

(2) Der in diesem Artikel verwendete Aus— 
druck ,,Zinsen“ bedeutet, vorbehaltlich 
Artikel Io Absatz 6, Einnahmen aus Eiffent— 
lichgn Anleihen, aus Schuldverschreibungen 
einschlieBlich Wandelanlemen, auch wenn 
sie dutch Pfandrechte an Grundstficken ge~ 
sichert sind, und aus Forderungen jeder Art 
sowic alle anderen Eirmahmen, die nach dem 
Steuerrecht des, Staates, aus dem sie stammen, 
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den Einnahmen aus Darlehen gleichgestellt 
sind. 

.(3) Absatz I ist nicht anzuwenden, wenn der 
in einem Vertragstaat amissige Empffinger 
der Zinsen in dem anderen Vertragstaat, aus 
dem die Zinsen stammen, cine Betriebstiitte 
hat und die Fordcrung, fiir die die Zinsen 
gezahlt werden, tatséichlich zu dieser Be- 
triebstéitte gehiirt. In dicsem Fall ist Artikcl 7 
anzuwenden. 
(4) Bestehen zwischen Schuldner und Gléiu- 
biger Oder zwischen jedem Von ihnen und 
cinem Dritten besondere Beziehungen und 
fibersteigen deshalb die gezahlten Zinsen, 
gemessen an der zugrundeliegenden Forde- 
rung, den Betrag, den Schuldner und Glau- 
biger ohne diese Beziehungen vereinbart hit- 
ten, so wird‘ dieser Artikel nur auf diesen 
letzten Betrag angewendet. In diesem Fall 
kann der fibersteigende Betrag nach dem 
Recht j‘edes Vertragstaates und unter Be+ 
riicksichtigung der andcren Bestimmungen 
dieses Abkommens besteuert warden. 

Artikel 12 

(I) Lizenzgcbiihren, die aus einem Vertrag— 
staat stammen und an cine in dem anderen 
Vertragstaat ansiissige Person gezahlt wer— 
den, kénnen nur in dem anderen Staat be- 
steuert werdcn. 
(2) Der in diesem Artikel verwendetev Aus— 
druck ,,Lizenzgebfihren“ bedcutet Vergii— 
tungen jeder Art, die ffir die Benutzung oder 
ffir das Recht auf Benutzung von Urheber— 
rechtenv an literarischen, kfinstlerischen Oder 
Wissenschafdichen Werken, einschlieBlich 
kinematographischer Filme, von Patentcn, 
Warenzeichen, Mustem Oder Modellen, 
Plinen, geheimen Formeln Oder Verfahrcn 
Oder ffir die Benutzung ode'r das Recht auf 
Benutzung gewcrblicher, kaufméinnischer 
Oder wissenschaftliCher Ausriistungen Oder 
ffir die Mitteilung gewerblicher, kaufmfin-g 

EIo 

nischcr oder wissenschaftlicher Erfahrungen 
gezahlt werden. 
(3) Absatz I ist nicht anzuwenden, wenn der 
in einem Vertragstaat ansiissige Empffinger 
der Lizenzgebfihren in dem anderen Vertrag— 
staat, aus dem die Lizenzgebfihren stammen, 
cine Betriebstéitte hat und die Rechte Oder 
Vermégenswerte, fiir die die Lizenzgebfihrcn 
gezahlt werden, tatséichlich zu dieser Be- 
triebstéitte gehéren. In diesem Fall ist Artikel 
7 anzuwenden. . 

(4) Bestehen zwischen Schuldner ‘und Gl§u~ 
biger Oder zwischen jedem von ihnen und 
einem Dritten besondere Beziehungen und 
fibersteigen deshalb die gezahlten Lizenz— 
gebiihren, gemessen an der zugrundeliegen— 
den Lgeistunga den Beérag, den Schuldner und 
Gliubiger ohne diese Beziehungen verein— 
bart bitten,- so wird dieser Artikel nut auf 
diesen letzten B'etrag angewendet. In diesem 
Pall kann der fibersteigende Betrag nach dem 
Recht jedes Vertragstaates und unter Be— 
riicksichfigung dér anderen Bestinnnungen 
dieses Abkommens besteuert werden. 

Artikel 13 

(I) Gewinne aus der VeriiuBerung unbeweg- 
lichen Vermégens im Sinne .des Artikels 6 
Absatz 2 kc'innen in dem Vertragstaat be- 
steuert warden, in dem dieses Vermb'gcn 
h'egt. 

(2) Gewinne aus der VeriiuBe'rung beweg— 
lichen' Vermégens, das Betriebsvermégen 
einer Betriebstfitte darstellt, die ein Unter— 
nehmcn eines Vertragstaates in dem andercn 
Vertragstaat hat, odcr das zu einer fasten 
Einrichtung gehESrt, fiber die cine in einem 
Vertragstaét anséissige Person fiir die Aus— 
iibung cincs freien Berufes in dem and'eren 
Vertragstaat verffigt, einschlieBlich derartiger 
Gewinne, die bei der VerfiuBe‘rung einer 
solchen Betriebstéitte (aflein Oder zusammen 
mit dem fibrigen Unternehmen) bder cine): 
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solchen festen Einxichtung erzielt werden, 
‘k6nnen in dem anderen Staat bestcuert 
werden. Jedoch kfinnen Gewinne aus der 
Ver‘aIuBerung des in Aftikel 22 Absatz 3 

genanntcn beWeglichen Vermégens nut in 
dem Vertragstaat beSteuert werdbn, "in dem 
diescs bewegliche Vermégen nach dem.ange.— 
fiihrten Artikel besteuert warden kann. 
(3) Gewinne aus der VeréiuBerung des in (den 
Abséitzen I und 2 nicht genannten Vermé- 
gens 1(6a nurin dem Vertragstaat be- 
steuert werden, in dcm dcr VeriiuBercr an— 
siissigist. , 

(4) Ungeachtet des Absatzes 3 kénnen Ge- 
winne aus der ‘vollen Oder teilweiseh Ver- 
éiu'Berung einer wesentlichen Beteiligung an 
einer Gesellschaft in derh Vertragsta‘at be- 
st'euert warden, in dem die Gesellschaft an- 
siisSig iSt, sofem dcr in dem anderen Vertrag'r 
'staat ansiissige VeriuBerer‘ eine' natfirliche 
Person ist, 

” ' ‘ 

a) die im Laufe d‘er ffinf Jahrc vor der ‘Ver— 
éiuBerung im Sinne dés Artikels 4 im erst— 
genannten Vertra‘gstaat ans'éssig war und 
b) die in dem anderefl Staat ffir den Ver- 
iiuBerungsgeWinn keiner Steuer unterliegt. 
Eine' wesentliche Bctejligung i‘st gageben, 
wenn der VeriiuBerer unmittelbar ode: mit— 
telbar zu mehr als einem Viertel am Kapital 
der Gesellschaft beteiligt war. 
(5) Besteuert ein Vertragstaat bei Wegzug 
ciner in diesem Staat anséissigen natiirli'chen 
Person den Vermfigenszfiwachs,‘ der auf cine 
wcsentliche Beteil-igung an‘einer in diesem 
Staatansfissigen GesellSchaft entstanden ist, so 
Wird bei spiterer‘ VeriuBerfung der Beteili— 
gung, wenn den daraus erzielte Gewinn in 
dem anderen Staat geméiB Absatz 3 besteuert 
Wird, dieser Staat bei der Ermittlung des 
VeréiuBerungsgeWi'nns als Ansehafimgskbs— 
ten den Betrag zugrundelegen, den der erst— 
g‘enannte Staat im Zeitpunkt des Wegzugs 
als ErléSs- angenommen hat. 
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Artikel 14 

(I) Einlgiinfte, die cine in einem Vertragstaat 
anséissige Person aus einem freien Beruf 
Oder aus sonstiger selbstfindiger Titigkeit 
éihnlicher Art bezieht, 1(6a nut in diesem 
Staat besteuert warden, es sei denn, daB die 
Person ffir die Ausfibung ihrer Titigkeit in 
dem anderen Vertragstaat regelmiiBig fiber 
cine feste Einrichtung verffigt. 
Verfiigt sic fiber cine solche feste Einrich— 
tung, so kénnen die Einkiinfte in dem ande— 
ren Staat besteucrt werden, jedOch nut inso- 
weit, alsVsie dieser festen Einrichtung zuge- 
rechnet werden kéinnen. 
(2) Der Ausdru‘ck ,,frei'er Beruf“ umfaBt ins- 
:besondere die? selbstiindig ausgefibte wissen— 
schaftliche, literarische, 'kiinstlerische, erzie- 

herische oder unterrichtende Titigkeit sowie 
die selbstindige Téitigkeit der Arzte, Rechts— 
anvvé'lte, Ingenieure, Afchitekten, Zahnéite 
und Bfiche‘rrevisoren. 

Artikel' 15 

(I) Vorbe‘haltlich der Artikel 16 bis 19 kan— 
nen Gehiiltef, I‘Jéhne und ihnli'che Vergfitun— 
vg'en,’ die cine in einem Vertragstaat anséisdge 
Person aus unselbstéindiger Arbeit beiieht, 
nur in diesem Staat besteuert warden, es sci 
denn, daB die Arbeit in rdem anderen Ver- 
tragstaat a’usgeiibt Wird.‘ 

‘

_ 

Wind die IArbeit dort ausgeiibt, so kiinnen 
die daffir bezogenen Vergfitungen in dem 
anderen Staat besteuert werden. 
(2); Ungeachtet des Absatzes I kénnen Ver- 
giitungen, die cine in einem Vertragstaat 
anséissige Person ffir cine in dem anderen 
Vertragstaat ausgeiibte unselbstindige Arbeit 
beZieht, nur in dem cistgenannten Staat be- 
steiiert werden, wenn 
a) der Empf‘énger sick in dem anderen Staat 
insges‘amt nicht linger als I83 Tage wéihrend 
des betrefi'enden Kalenderjahres aufhéilt, 
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13) die Vergiitungen von einem Arbeitgeber 
oder ffir einen Arbeitgeber gezahlt wetden, 
der nicht in dem anderen Staat ansiissig ist, 

und . 

0) die Vergiitungen nicht von einer Betrieb— 
st‘aittc Oder einer fasten Einrichtung getragcn 
werden, die der Arbeitgeber in dem anderen 
Staat hat. 

(3) Ungeachtet der vorstehenden Bestim— 
mungen dieses Artikels kannen Vergfitungen 
fiir unselbstéindige Arbeit, die an Bord eincs 
Sceschfies Oder Luflfahrzeuges im inter— 
nationalen Verkehr oder an Bord eines 
Schiffes, das der Binnenschifahrt dient, aus- 
geiibt wifd, in dem Vertragstaat besteuert 
werden, in dem sich der Ort der tatsiich— 
lichen Geschéiftsleitung des Unternehmens 
befindet. Warden diese Vergiitungen in die- 
sem Staat IfiCht besteuert, so kénnen sic in 
dem anderen Vertragstaat besteuert werden. 
(4) Wer‘ als Grenzgéinger in einem Vertrag— 
staat in der N'alhe der Grenze‘ ansfissig is't und 
in dem andercn Vertragstaat in der N'aihe der 
Grenze sei‘nen Arbeitsort hat, kann mit seinen 
Einkfinften aus unselbstindiger T§tigkeit nur 
in dem Staat besteuert werden, in dem- er 
anséissig ist. Uber die Einzelheiten der An- 
Wendung dieser Bestimmung warden sich die 
zustéindigen Behiirden der beiden Vertrag— 
'staaten verstiindigen. 
(5) Vorbehaltlich des Absatzes 4 ‘kann cine 
natfirliche Person, die in einem Vertragstaat 
anséissig, aber als Vorstandsnfitglied, Direk— 
tor, Geschiiftsffihrer Oder Prokurist- einer in 
dem anderen Vertragstaat msfissigen‘Kapital- 
gesellschaft téitig ist, mit den Einkt'infizen aus 
dieser Titigkeit -in diesem anderen Staat 
besteuert werdcn, sofern ihre Titigkeit nicht 
so abgegrenzt ist, daB sie lediglich Aufgaben 
auBerhalb disses anderen Staates umfaBt. 
Besteuert dieser andere Vertragstaat dicse 
Einkiinfize nicht, so kESnnen sic in dem Staat 
besteuert werden, in dem die natiirliche 
Person ansiissig ist. 
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Artikel 1 6 

Beziige und Vergiitungen, die cine in einem 
Vertragstaat ansiissige Person von einer in 
dem anderen Vertragstaat ansfissigen Gesella 
schaft in ihrer Eigenschaft als Mitglied des 
Auf‘sichtsv Oder Vcrwaltungsrates der Gesell— 
schaft bezieht, kannen in dem anderen Staat 
bestéuert wcrden. 

Artikel 1 7 

(I) Ungeachtet der Artikel 7,. I4 und I 5 1:6a Eitflcfilfte, die berufsmiifiige‘ Kfinst— 
ler, Wie Biihnen—, Film—, Rundfunk— ode): 
Femsehkfinstler und Musiker, sowie Sportler 
-und Artisten ffir ihrc in dieser Eigenschaft 
persénlich ausgeiibte Tatigkeit beziehen, in 
dem Vertragstaat besteuert warden, in c'lem 
sic diese Titig'keit ausfiben. Das gilt auch ffir 

_ 
die Einkfinfte, die einer anderen Person ffir 
die Titigkeit Oder Uberlassung des Kfinstlers, 
Sportlers Oder Artisten zuflieBen. 
(2) Absatz I gilt nicht fiir Einkiinfte aus 
Tatigkeiten berufimiifiiger Kfinstler, die in 
erheblichem Umfang unmittelbar Oder mit- 
telbar dutch Zuwendungen aus éfentfichen 
Mitteln geffirdert warden. 

Artik'el 18 

Vdrbehaltlich des Artikels 19 k6nnen Ruhe~ 
gehiflter und ihnliche Vergfitungen, die 
einer in einem Vertragstaat anséissigen Person 
ffir friihere mlselbstfindige Arbeit gezahlt 
warden, nut in dieseni Staat besteuert warden. 

Artikel 19 

(I) Vergfitungen, einschlieBlich .der Rube- 
gehiflter, die von‘ einem Vertragstaat, einem 
Land, Kanton, Bezirk, Kreis, einer Gemeinde 
Oder einem Gemeindeverband oder von 
eincr juristischen Person des Bfi'entlichen 
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Rechts dieses Staates unmittelbar Oder aus 
einem SondervermBgén an cine natfirliche 
Person ffir erbrachte Dienste gew'alhxt wer— 
den, 1:6a nur in diesem Staat besteuert 
werden. Iedoch kénnen Vergiitungen, aus— 
genommén Ruhegéhiilter, fiir Dienste, die 
in dem anderen Vertragstaat von einem 
Staatsangehiirigen disses Staates erbracht 
warden, dcr nicht zugleich die Staatsange— 
h6rigkeit des erstgenannten Staates besitzt, 
nut in dem anderen Staat besteuert werden. 
(2) Auf Vergfitungen ffir Dienstleistungen, 
die im Zusammenhang mit einer kauf— 
minnischen Oder gewerblichen Titigkeit 
eines der Vertragstaaten, eines .Landes, Kan— 
tons, Bezirks, Kreises, einer Gemeinde, eines 
Gemeindeverbandes oder einer ju‘ristischen 
Person des 6Eentlichen Rechts disses Staates 
erbracht werden, finden die Artikel 15 und 
I6 Anwendung. 
(3) Absatz I fmdet ebenfafls Anwefidung auf 
die Vergfitungen, die von def Deutschen 
Bundesbank, der- Deutschen Bundesbahn 
und der Deutschen Bundespost sowie von 
der Schweizerischen Nationalbank, den- 
Schweizerischen Bundesbahnen, der schwei~ 
zer-ischen Post—, 'Telegrafen— und T'clefone 
verwaltung undder schweizerischen Zen- 
trale fiir Verkehrsférderung gezahlt Werden. 
(4) Abweichend von den Abséitzen I und 3 

1:6a Vergfitungen der dor-t genannten 
Art, wenn sic v01_1 dem in den Grenzgebieten 
téitigen Personal der Balm-a, ‘Poste, Telegra— 
fen— :und Zollverwaltungen der beiden Vet.- 
tragstaaten bezogen werden, nut in dem 
Vertragstaat besteucrt werden, in dem diese 
Personen ansiissig sind. . 

(5) Artikel I 5 Absatz 4 gilt entsprechend ffir 
die in den Abséitzen I und 3 gcnannten Ver— 
giitungen. 
(6) Absatz I Satz I gilt entsprechend fiir 
Beziige aus Eiffentlichen Mitteln ffir gegen— 
wartige Oder friihere Erfiillung der Wehr- 
pflicht, ‘einschlieBIich der Unterhaltsbeitréige, 
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die Angehéirigen zum Wehrdienst Binge- 
zogener; gewiihrt werden. 
(7) Ruhegehéilter, Leibrenten und andere 
Wiederkehrende Oder nicht Wiederkehrende 
Bezfige, die von einem der beiden Vertfag- 
staaten Oder einer anderen juristischen Per— 

_ 
son des éflendichen Rechts eines der beiden 
Vertragstaaten als Vergiitung ffir einen 
Schaden gewfihrt werden, der als Folge von 
Kriegshandlungen Oder politischer Vcrfol— 
gung entstandbn ist, kénnen nut in diesem 
Staat bestcuert werden.

’ 

Artileel 20 

Zahlungen, die ein Student, Praktikant, Vo— 
Iontéir oder Lehrling, der in einem Vertrag— 
staat ansiissig ist ode: vorher dort ansiissig 
war und der sich in dem anderen Vertraga 
,staat ausschliefilich zum Studium Oder zur 
Ausbildung aufhéilt, fiir seinen Unterhalt, 
sein Studium Oder seine Ausbildung erhéilt, 
warden in dem andcren Staat nicht besteuert, 
sofcrn ihm diese Zahlungen aus Queflen 
auBerhalb des anderen Staates zuflieBen. 

Artikel 21 

Die in den vorstehenden Artikeln nicht 
ausdr'iicklich erwéihnten Einkiinfte einer in 
cinem Vertragstaat ans'éssigen Person kénnen 
nilr in diesem Staat besteuert warden. 

Artikel 22 

(I) Unbewegliches Vermégen im Sinne des 
Artikels 6 Absatz 2 kann in dem Vertragstaat 
besteuert werden, in dem dieses Vermiigen 
liegt.

I 

(2) Bewegliches Vermégen, das Betriebs— 
vermESgen eiher Betriebstitte eines Unter— 
nehmens ‘darstellt Oder das zu einer der 
Ausiibung eines freien Berufes dienenden 
festen EimiChtung gehiirt, kann in dem Ver- 
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tragstaat besteucrt warden, in dem siCh die 
Betriebstéitte odEr die feste Eihrichtung be- 
findec. 
(3) Seeschiffi: und Luftfahrzeuge im inter- 
nationalen Verkehx und SchiflE, die der 
Bimenschffahrt dienen, soWie bewegliches 
Vermégen, dds dem Betrieb dies‘er Sbhiffe 
und Luftfahrzeuge dient, kénnen nur in 
dem Vertragstaat besteuert werden, hi dem 
‘sich der Ort der tatsfichlichen Ge’schéiftsleiL- 

tung des Unternehmens befindet. 
('4) Beteiligungen an einem Handelsgewerbe 
als stiller Gesellschafter im Sinne des deut- 
schen Rechts, Gew‘innobligationen und 
partiarische Darlehen kénnen in dem‘ Ver— 
traéstaat besteue‘rt 'werde'n, in dem der 
Schuldner anséissig ist. Besteuert dieser Staat 
nicht, s6 kéinnen diese Vérniégenswertc 
in dem imderen Staat besteuert werden. 
‘(5)' cer der' bei'den- Vertfagstfiaten behilt 
Sikh ‘das' Recht Vor, bewegliches Verniéigen, 
.an dem cine NutinieBung besteht, .nach ski.- 
ner eigen‘en' Gesetzgebung zu bestéuern. 
Scillte sich daraus ei‘ne Doppelbes‘teuerung 
ergeben, so warden sich die zustiifidigen 'Be- 
hérden der beiden Staaten fiber .die Beseiti— 
gung dieser Dopp‘elbe‘steuerung von Fall zu 
Fall verstéindigen. 
(6) A1167 aiidefen-Verrrifigenswcrte eiher in 
cinem'VertragStaht ansissigen Pcrséin k'ESimen 
nut in diesem Staéé besteuert werden. 

Artileel 23 

(I) Eine in einem Vertragstaat ansiissige Ge- 
séllschaft, ah déi' nicht‘ -in 

‘ 

diesem Stadt 
‘anséissige Personen fiberwiegend; unmitte'lbar 
oder"n1ittelbar; duxéh Beteiligung Oder in 
anderer Weiss interessiert sind, kann die in 
den” Artikeln IO bis I2. ~vorge'se‘l'xenen 'Ent— 
lastu'ngen Vonrdén Steuern, dié auf den aus 
dem andercn Staat stammenden Dividenden, 
Zinsen u‘nd Lizenzgebfihren erhoben wer- 
den, nuf beanspruchen; wenn ' 
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a) die aufnicht im ersten Staat ansiiSsige Per- 
sonen lautenden verzins‘lichen Schuldkonten 
nicht me‘hr als das' Sechs’fache de's Grund- 
oder Stammkapitals und der oEenen Reser- 
ven ausmachcn; ‘bei Banken und bankéihn- 
lichen Institutibncn 

‘ 

gilt dies‘e Bedingung 
nichf; ‘ 

13) die' gcgenfiber den‘ gleichen Pe'rsonen cin— 
gegangenen‘ Schuld‘en‘ nicht zu‘ éinem' den 
notma'len Sat‘z fibersteigenden Zinssatz ver- 
zirist werden; als normaler Satz gilt: 
aa)‘ ffir die Bu'ndesrepublik‘Deutschland: def 

um zwei Punkte erhEShte Satz der Um— 
lahfrendite ‘festverzinslicher‘ Wertpapie— 
"re'ifllindischér Emittenten; 

'
‘ 

bb) ffir die Schweiz: der um zwei Punkte 
erh6hte Satz dc; durehsehnittlichen Retr- 
dite d6]; von der Schweizeris‘chén {Eidge- 
nos'senschaft ausgegebcnen Obligatio- 
nen; '- ~ 

'
‘ 

c)‘ hlichstens 50 vom Hundert der in Redé 
stehende'n und aus dem anderen Véftrag— 
stéat stammenden Einkiinfte zur Erfi'illung 
von Anspr’iichen (Schuldz‘insen, Lizjen’zgey 
bfihren, EnnNiCklungs—, Werber, Einfiih— 
rungs-.- und Reisespesen, Abschreibungen éuf 
Vetmégenswerten jede‘r Art, einschlicfilich 
iminateriell'er Gfiterrechte, Verfahren usw;) 
V011 nicht ersten‘ Sta'at anséissigen Pérsonen 
verwendet'vverden; 

’ 

.

' 

d) Aufwendufigen, die mit den in" Red's 
stehenden 11nd ads d'em ainderen Vertragstaat 
stammenden ’Einkiinften zusammenhingen, 
ausschlieBlich éus diesen Einkiilfi’e‘n‘gede'ckt 
werden'; und ‘ 

e)- die G‘esellschafi; mindestens 25 vomgHuh- 
dert‘ der in Rede stehendeh tmd aus dem 
anderen Vertragstaat stammenden Einkiifif— 
ten ausschiitteté " 

Weitergehende MaBnahmen, die eiIr'Vér— 
tragétaat zur Verm'eidung der‘ miBbtfiuch— 
lichen Ifianspru'chnahmé von Endastungen 
von den im_ andéren Vértragséaat an der 
Quelle erhobenen Steuem ergriEen hat ofler 
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noch ergreifen Wird', bleiben vorb'ehalten. 
(2.) Eine in der Schwciz anséissige GeSeH— 
schaft, an der nicht in der Schwciz anséissige 
Personen fiberwiegend, unmittelbar Oder 
mittelbar, dutch Betefligung Oder in anderer 
Weiss interessiert sind, kann, selbst wenn sic 
die in Absatz I genannten Bedingungen er- 
fiillt, die Entlastung von den Steuem, die die 
Bundesrepub'lik Deutschland von den aus 
der Bundesrcpubh'k Deutschland stammen— 
den Zinsen (Artikel II Absatz I) and Lizenz— 
gebiihren (Artikel 12 Absatz I) und von 
VeriiuBerungsgcwinnen ‘(Artikel I 3 Absatz 
3) ‘erhebt, nur beanspruchen, wenn diese 

Zinsen, Lizenzgebijhren Oder VeriiuBerungsa 
gewinne in dem Kanton, in dem diese Gesell— 
schaft ihren Sitz hat, der kantonalen Stcuer 
vOm Einkommen unter den gleichen Oder 
ihn‘lichen Bedhlgungen unterliege’n; wie sic 
in den Vorschriften fiber die eidgenéssische 
Wehrsteuer vorgesehen sind. 
(3) Eine in der SchWeiz anséissige Familien— 
stiftung kann die Entlastung von den 
Steuern die die Bundesrepublik Deutschland 
Von den aus der Bundesrepublik Deutschland 
.stammenden Dividenden (Artikel IO Abséitze 
2 bis 4), Zinsen (Artikel II Absatz 1‘) 11nd 
Lizenzgebfihren (Artikel 12 Absatz I) und 
von VeréiuBerungs'gewinnen (Artikel I3 
Absatz 3) erhebt, nicht beanspruchen, Wenn 
der Stifter Oder die Mehrheit der Begiinstig— 
ten nicht in der Schweiz anséissige Personen 

‘sind und mehr als ein Drittel (161' in Rede 
stehenden Einkiinfte ‘nicht in der Schweiz 
ansfissigen .Personen zugute kommen rode}: 
kommen sollen. 
(4) Haben die Behfirden des‘ Vertragstaates, 
aus dem die Einkfinfte stammen,‘ Anha‘lts— 
punkte, die stichhaltig schcinen, um die 

Erkléirufigen, die der Empfiinger dieser Ein- 
kfinfte in seinem Antrag auf Steuerentlastung 
abgegeben hat und die vfm den Behérden 
des anderen Staates bestéitigt worden‘ sind, in 
Zweifel zu‘ ziehen, so untcrbreitet die zustéin- 
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digs Behérde des erstgenannten Staates diese 
Anhaltspunkte der zustéindigen Behérde des 
anderen Staates; diese stellt neue Ermitt— 
lungen an und unterrichtet die zust'éndige. 

Behéirdc des erstgenannten Staates vom Er— 
gebnis. ‘Im Falls von Meinungsverschieden— 
heiten zwischen den zustéindigen Behérden 
der beiden Staaten findet Artikel 26 Anwen— 
dung. 

Artikel 24 

(I) Bei einer Person, die in der Bundes—: 
republik Deutschland anséissig’ ist, Wird die 
Doppelbesteuerung ‘Wie folgt vermieden: 
1. Von der Bemessungsgruhdlage der deut- 
schen Steuer werden die folgendcn aus der 
Schweiz stammenden Eipkiinfte, die. nach 
den vor'stehenden Artikeln in der Schweiz 
besteucrt warden vk'dnnen, ausgenommen: 
a) Gewinne im Sinnc des Artikels 7 ans eige- 
ner Téitigkeit cine]: Betriebst'dtte, soweit die 
Gewinne nachweislich dutch Herstellung, 
Bearbeitung, Verarbeitung Oder Montage 
von Gegenstéinden, Aufsuchen und Gewin— 
nung von Bodenschéitzen, Bank— und Ver- 
sichertmgsgeschéifte, Handel Oder Erbringung 
von Dienstleistungen unter Teflnahme am 
allgemeinen Wirtschaftsverkehr erzielt wer— 
den; gleiches gilt ffir die Einkiinfte aus ‘un o- 

weglichem Vermégen, das einer ’solchen Be- 
triebstéitte dient (Artikel 6 Absatz 4), sowie 
fiir die Gewinne aus der VeriuBcrung disses 
unbeweglichen Vermégens (Artikel I3 Ab- 
satz‘ I) und des beWeglichen Vermégens, das 
Betriebsvermégen dcr Bgtriebstitte darstellt 
(Artikel I 3 Absatz 2); 
b) Dividenden im Sinne des Artikels IO, die 
cine in der SchWeiz anséissige Kapitalgesellr 
schaft an cine inudcr BundesrepublikDeutsch— 
land unbeschrfinkt steuerpflichtige Kapital— 
gesellschaft ausschfittet, wenn nach deut- 
schem'Steucrrecht auf cine davon zu erheben— 
dc deutsche Kérperschaftsteucr auch cine 
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vom‘ Gewinn der ausschiittenden Gesell— 
schaft erhobene schweizerische Steuer an- 
gerechnet werden kénnte; 
c) Einkiinfte aus einem freien Berufoder 
sonstiger selbstéindiger Téitigkeit im Sinne 
des Artikels I4, sowcit sie nicht unter Artikel 
I7 fallen; gleiches gilt fiir die Einkfinfte aus 
unbcweglichcm Vermijgen‘, das‘ der Aus- 
iibung des freien Berufes dient (Artikel 6 
Absatz 4), sowie fiir die Gewinne aus der 

' 

VeréiuBerung dieses unbeweglichen Verméi- 
gens (Artikel I3 Absatz I) und des beweg— 
lichen Verméigens, das zur festen Einri‘chtung 
gehért (Artikel I3 Absatz 2); 
d) Gehéilter, Léhne und ihnliche Vergiitun— 
gen im Sinne des Artikels I 5, soweit sie nicht 
unter Artikel I7 fallen, vorausgesetzt, die 
Arbeit Wird in der Schweiz ausgeiibt. 
Die Bundesrepublik Deutschland wird j'e— 

doch diese Einkfinfte bei dcr Festsetzung des 
Satzes ihrer Steuer auf die Einkiinfte, die 
nach dieser Vorschrift nicht von der Be- 
messungsgrundlage der deutschen Steuer 
auszunehmen sind, einbeziehen. Das Vor— 
stehende gilt entsprechend fiir die in dcr 
Schweiz belegenen Vermégenswerte, wenn 
die daraus erzielten Einkfinfte nach den 
Buchstaben a his c von der Bemessungs- 
grundlage der deutschen Steuer auszune’h— 
men sind Oder auszunehmen Wiren. 
2.. Soweit Nummer I nicht anzuwenden ist, 
Wird bei den aus der Schweiz stammendcn 
Einkiinften und bei den dort belegenen Ver— 
mégenswerten die in Ubereinstimmtmg mit 
diesem Abkommen erhobene und nicht zu 
crstattende schv'veizerische Steuer nach MaB- 
gabe der Vorschriften des deutschen Rechts 
fiber die Antechnung ausléindischer Steuern 
auf den Teil der deutschen Steuer (mit Aus- 
nahme der Gewcrbesteuer) angerechnet, der 
auf diese Einkfinfte Oder Vermégenswertc 
~entfélllt.. 

3. Bei einer nach deutschem Recht errichte-a 
ten OEenen Handelsgesellschaft oder Kom- 
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manditgesellschaft, an der neben in der Bun- 
desrcpublik Dcutschland anséissigen Personen 
a'uch Personen begeiligt sind, die nicht in der 
Bundesrepublik Deutschland anséissig sind, 
und die ihrc Geschfiftsleitung in der Bundes- 
republik Deutschland hat, finden hinsichtlich ‘ 

der aus der SchWeiz stammenden Einkfinfte 
die Vorschriften des deutschen Rechts fiber 
die Anrechnung ausléindischer Steuem auch 
auf den Tefl der Einkiinfte entsprechend An— 
Wendung, dcr der deutschen Besteuerung 
unterliegt und der auf die night in der Bun- 
desrepublik Deutschland ansiissigen Persoa 
nen entfifllt. 
(2) Bei Personen, die in der Schweiz anséissig 
sind, Wird die Doppelbesteuerung Wie folgt 
vermieden: 
I. Bezieht cine in der SchWeiz ansiissige 
Person Einkiinfte Oder hat sic Vermiigen und 
kénnen diese .Einkiinfte Oder dieses VermiS- 
gen nach diesem Abkommen (ausgenommen 
Artikel 4 Absiitze 3, 4, und 9 und Artikel 23) 
in der Bundesrepublik Deutschland be~ 
steuert werden, so nimmt die Schweiz diese 
Einkiinfte (ausgenommen Dividenden) oder 
dieses Vermb'gen von der Besteuerung aus; 
die Schweiz kann abet bei der Festsetzung 
der Steuer fiir das fibrige Einkommen Oder 
das fibrige Vermégen dieser ansiissigen Per— 
son den Steuersatz anwenden, der anzuwen— 
den Wire, wenn die betreffenden Einkiinfte 
Oder das betrefi‘endc Vermégen nicht von 
der Besteuerung ausgenommen wiren. 
2. Bezieht cine in der Schweiz amissige 
Person Dividenden, die nach Artikel IO in 
’der Bundesrepublik Deutschland besteuert 
werden kénnen, so gewéihrt die Schweiz 
dieser Pgrson auf Antrag cine Entlastung. 
Diese Entlastung besteht 
a) in der Anrechnung der nach Artikel IO in 
der Bundesrepublik Deutschland erhobenen 
Steuer auf die vom Einkommen dieser Per— 
son gesehuldete schweizerischc Steuer, wo- 
bei der anzurcchnende Betrag jedoch den 
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Teil der vor def Antechnung erniittelten 

schwei'zerische‘n Steuer nicht fibersteigen 

darf, der aufdie'Dividéndcn_entf§llt, Oder 
b) in‘ einer pauschalen ErmiiBi‘gung der 
schweizerischen Steuer Qder 1 ‘ . 

c) in einer voflen Oder; teilweis¢n Befréiung’; 
der Dividenden von der ‘Schweizerischen 
Steuer,‘ minde'stens abet ‘im Abzug’yder in der 
Bund'esrepubljlc,’ Dehtschland erhobcnen 
Ste‘uer vom Bruttobetrag der :Dividenden.- 
Die Entlastung bestght jedoch im Abzug de; 
in der Bundesr'epublik Deutschland erhobe- 
nen:.Steuer vom Bruttoertrag der Dividen— 
den, wenn-der‘ in- der Schwciz ansiissige 

Empf'ainger gemiiB Artikel 2-3 die in Artikel- 
Io vergesehene Begrenzung der deutschen 
Stcuer Von den Dividendcn ni'cht bean- 
spruchen _ ‘ 

Die Schweiz wird gem'alB‘ den Vorschriftcn 
fiber die Durchffihrung von zwischenStaat— 
lichen Abko‘mmen des Bundes zur Vejrmei— 
dung der Doppelbesteflerung die Art der 
EntlaStting bestimmcn und das Vegfahren 
ordnen. 

'
- 

3. Bezieht due in der. Schweiz amissigc 
Person Zinsen, Lizgnzgebfihren Oder Vet,— 
ififi‘erungsgewinne, 'die 'nach Arcikel 23 «in 

der Bundesrepublik Dleutschl'and- besteuert- 

werden kénnen; Sb gcw'a'hrt die Schweizden 
Abzug’ (161: in der Bundesrepublik Deutsch— 
land ethobgmen Steuer vom‘ Brutto‘crtrag, der, 
Zinsen, Lizenzg’ebfihrcn oder VeriuBetungsa 
gewinne. _ 

~ ‘ 
" ‘ 

‘. 

4. Ungeachtet der Nummcrj nimmt di 
Schweiz die einer in 'der 'Schweiz anséissigen 
Person gehfirendcn Anteile an einer in der 
Bundes‘republik Deutschland’ anséissigen G¢-. 
seflschaft mit'beschxiinkter Haftujng noch 
wéihrcnd fiinf Jahrcn --vom Zeitpunkt- der 
erstmfialigen AnWendung dieses Abkom- 
mans ‘gfi‘rechnet von der schwcizefischen 
Steuer vom Verméigen ‘ausl; sic ~beh'allt a‘b‘cr 

das Recht, bei‘ der Festsetzung dcr‘Steuer ffir 
das :iibrige Vermégen dieser ansiissigen Beta 
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TEXT 

sén den :Steuersatz. -anqenden, def anzu— 
Wendbn‘wéirc,wenn diese Anteilc ‘nicht von 
der Besteuerung ausgenommen Wérgn.‘ 

Artikel 2:5 

(I) Die- Stqatsangehfio’rigen‘ eincs - Vertrag~ 
staates dfirfen in 'dem anderjen Vertragstaat 
wedcr ciner Besteuerung nOCh. reiner.’ damit 
zusarmnenhingenden Verp‘flichtung? untere 
WOrfen wcrde'n, die anders Oder belastcnder‘ 
sind 215 :die Besteuerung und die damit zu- 
sammenhingendcn Verpflichtflngén, vdenen 
die Staatsanggeh'érigen des andcren Staates 

untcr gleichen -Verh§1t11i$sen unterworfen 
sind ode: unterw'ofen ‘werd‘en kénnen. 
(2). Die Be‘steuerung‘ cine]: Befiicbstéittg; die 
cin Unterneh'men dues Vertragstaates in 

dem andercn Vegtragstaat hat, rdatf in dem . 

andéren‘ ,Staat nicht' ungfinstiger Sein ails "die 
Besteucrung von .Untemehmen dES ‘énderen 
Staates, die die gleiche Titigke‘it'ausfibefi. 

Diese Bestimmung istimnic‘ht so auszulcgen, 
als verpflichte sic cineaertragstaat, den in 
dem anderen Vertragstaat ansissigcn P5150: 
nen Steuerffeibetréigé, avergiinstigungcn 11nd- 
ecrmiiBigungen auf .Grund des‘ Personen— 
standes' oder der 'Eanailienlasten"zu gewé'hr‘en,’ 
die er den in..s_ein¢m Gebiet, agnsiissigcn Per-1 
semen gewiih‘rt. . 

.‘ .. 
.' 

(3.) Die Unternehmén, sings; Vcrtragstaat‘es, 
deren‘ Kapital :ganz Oder teflweisc, unmittel—t 
bar voder mittelbar,» cine: dem- andcr'en 
Vertragstgat - ans'éssigcn Person -o,d‘er mehre-s 
ren solchenlkrsémen gehért-voder -ihrer Ken-e 
trolle unterliegt, diirfen dem crstgenann— 
ten,Vertragstaat WCder ciner‘ Bestcuer'ung 
noch Qigér‘ rdémit zusamm6nh§ngcnden Ver— 
p‘flic-htung untcrworfen «Werd’en, die ande‘rs 
ode]; belastcnd'en als-rdic Besteuerung 
und die pdamit zusammenhingenden; Ver- 
pflichtunggn', denengandcre ihnlich¢ Unterq 
nehn‘mn des‘ erstgenannten, StaateS‘Untemor- 
fen sindsoder unterworfen wcrden :kénnen." 
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(4) In diesem Artikel bedeutet der Ausdruck 
,,Besteuerung“ Steuern jeder Art und Be- 
zeichnung. 

Artikel 26 

(I) Ist cine in einem Vertragstaat ansiissige' 
Person der Auffassung, daB die MaBnahmen 
cines Vertragstaates oder beider Vertrag— 
staaten ffir sic zu einer Besteuerung gefiihrt 
haben Oder fiihren werden, die diesem Ab- 
kommen nicht entspricht, so kann sie unbe- 
schadet der nach innerstaatlichem Recht 
dieser Staaten vorgesehenen Rechtsbehelfe 
ihren Fall der zustéindigcn Behérde des Ver— 
tragstaates unterbreiten, in dem sic ansiissig ist. 
('2) H511: diese zustiindige Behérde die Bin- 
wendung ffir begriindet und ist sic selbst 
nicht in der Lage, cine befriedigende Lésung 
herbeizuffihren, so wird sie sich ‘bemiihen, 
den Fall durch Verstiindigung mit der zu- 
stindigen Behérde des anderen 

‘ 

Vertrag— 
staates so zu regeln, daB cine dem Abkom— 
men nicht entsptechende Besteuerxing ver— 
mieden wird. 
(3) Die zustéindigen Behérden der Vertrag— 
staaten werden sich bemiihen, Schwierig— 
keiten Oder Zweifel, die bei der Auslegung 
oder Anwendung des Abkommens entste- 
hen, in gegenseitigem Einvernehmen 211 be- 
seitigen. Sie kénnen auch gemeinsam darfiber 
beraten, Wis cine Doppelbesteuerung in 
Fallen, die in den Abkommen nicht behan— 
delt sind, vermieden warden kann. 
(4) Die zustindigen Behérden der Vertrag— 
staaten k6nnen zur Herbeiffihrung einer 
Einigung im Sinne der vorstehenden Absitze 
unmittelbar miteinandcr verkehren. Er- 
scheint ein miindlicher Meinungsaustausch 
ffir die Herbeiffihrung der Einigung‘ zweck— 
méiBig, so kann ein solcher Meinungsaus— 
tausch in einer Kommiséion durchgeffihrt 
werden, dié aus Vertretern der zustiindigen 
Beh6rdefi der Vertragstaaten besteht. 
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Artileel 27 

(I) Die z’ustéindigen Behérden der Vertrag— 
'gfitaaten kénnen auf Verlangen diejenigen 
(gemiB den Steuergesetizgebungen der bei- 
dén Staaten im Rahmen der normalen Ver— 
waltungspraxis erhiltlichen) Auskfinfte aus- 
tauschen, die notwendig sind fiir cine richtige 
Dutchfiihrung dieses Abkommens. Iede auf 
diese Weise ausgetauschte Auskunft soll ge- 
heimgehalten und~ niemandem zugéinglich 
gemacht werden, der sich nicht mit der Ver— 
anlagung, der Erhebung, der Rechtsprechung 
Oder der Strafverfolgung hinsichtlich det 
unter dieses Abkommen fallenden Steuern 
befaBt. Auskiinfte, die irgendein Handels— 
Oder Bank—, gewerbliches Oder Berufsge— 
heimnis oder ein Geschifisverfahren offen— 
baren Wfirden, diirfen nicht ausgetauscht 
warden. 
(2) Die Bestimmungen dieses Artikels diir— 
fen auf keinen Fall dahin ausgelegt warden, 
daB sie einem der Vertragstaaten die Ver— 
pflichtung auferlegen, VerwaltungsmaBnah— 
men durchzufiihren, die V011 seinen eigenen 
Vorschriften Oder von seiner Verwaltungs— 
praxis abweichen Oder die seiner Souveriini— 
tit, seiner Sicherheit, seinen allgemeinen 
Inte'ressen Oder dem Ordre public Wider- 
sprechen, Oder Angaben zu vermitteln, die 
nicht auf Grund‘ seiner 'eigenen und auf 
Grund der Gesetzgebung des ersuchenden 
Staates beschafft werden kénnen. 

Anti/eel 28 

(I) Werden in einem der beiden Vertrag- 
'staaten die Steuern von Dividenden, Zinsen 
oder Lizendbfihren im Abzugswege (an 
der Quelle) erhoben, so‘wird das Recht zur 
Vomahme des Steuerabzugs dutch dieses 
Abkdmmen nicht beriihtt. 
(2) Die im Abzugswege (an der Quelle) ein— 
behaltene Steuer ist jedoch auf Antrag zu 
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erstatten, soweit ihre Erhebung dutch das 
Abkommen eingeschtfinkt Wird. Anstelle 
einer Erstattung kann bei Lizenzgebiihren auf 
Antrag vom Abzug der Steuer abgesehen 
werden; 
(34) Die Frist ffir den Antrag auf Erstattung 
betrfigt drei Iahre nach Ablauf des Kalender— 
jahres, in dem die Dividenden, Zinsen ode: 
Lizenzge‘biihren fillig geworden sind. 
(4) Die Antréige miissen stets cine amdiche 
Bescheinigung 'des Staates, in dem der 
Steuerpflichtige ansfissig ist, fiber die Erfijl- 
lung der Voraussetzungen fiir die unbe- 
séhriinkte Steu’erpflicht in diesem Staat ent— 
halten. 

(5) Die zustéindigen Behérden werden sich 
fiber die weiteren Einzelheiten des Verfah: 
rens geméiB Artikel 26 verstindigen. 

Artileel 29 

(I) Dieses Abkommen beriihrt nicht die 
diplomatischen ,und konsularis‘chen Vor- 
rechte, die nach den allgemeinen Regeln 
des Vélkerr'echts Oder auf Grund besonderer 
Vereinbarungen geWéihrt‘ Werden. 
(2) Soweit Einkiinfte Oder Vermégenswerte 
wegender einer Person nach den allgemeinen 
Regeln des Vélkerrechts Oder auf Grund be— 
sonderer zWischenstaatlicher Vertriige luste- 
henden diplomatischen Oder konsularischen 
Vortechte im Empfangsstaat nicht bestetiert 
warden, steht vdas Besteuerungsrecht dem 
Entsendestaat zu. 

(3) Bei Anwendung des Abkommens gelten 
di'c Angehérigen cine): diplomatischen oder 
konsularischen Vertretung, die ein Vertrag— 
staat in dem anderen Vertragstaat ode: in 
einem driften Staat unterhéilt, und ihnen 
nahestehende Personen 2115 im Entsendestaat 
anséissig, wenn sic die Staatsangehérigkeit des 
Entsendestaates besitzen und dort zu den 
Steuern vom Einkommen 11nd Vom Ver— 
mégen Wie in diesem Staat anséiss‘ige Per- 
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sonen herangezogen werden. 
(4) Das Abkommen gilt nicht fiir zwischen- 
staatliche OrganiSatiOnen, ihre Organs Oder 
Beamten sowie niéht ffir Angehérige‘diplo- 
matischer Oder konsularischer Vertretungen 
eines dritten Staates und ihnen nahestehende 
Personen, die in einem Vertragstaat anwe— 
send sind, abet in keinem der beiden Ver— 
tragstaaten fiir ZWecke der Steuem VOm Ein- 
kommen und vom Vermfigen Wie deft an- 
séissige Personen behandelt Werden. 

Artikel 30 

(I) Mit dem Inkrafttreten disses Abkom- 
mens tritt das Abkommen zwischen dem 
Deutschen Reiche und der Schweizerischen 
Eidgenossenschaft zui: Vermeidung dcr Dop- 
pelbesteuerung auf dem Gebietc det direkteh 
Steuern und der Erbschaftsteuem vom I 5. 
Iuli 193 I in der Fassung des Zusatzprotokolls 
vom 20. Marz 1959 auBer Kraft, soweit es 
sich nach seinem Absc’lmitt I auf die direkten 
Steuern bezicht. Seine diesbeziiglichen Be- 
stimmungen finden nicht mehr Anwendung 
auf Steuern, auf die dieses Abkomr‘nen nach 
seinem Artikel ‘32. anzuwenden ist. 
(2) Das Zusatzprotokoll vom 6. Juli 1956 
zum Abkommen zwischen dem Deutschen 
Reiche und der Schweizerischen Eidgenos— 
senschaft vom I5. Inli 1931 zur Vermeidung 
der Doppelbesteuerung auf dem Gebiete Jet 
direkten Steuern lmd der Erbschaftsteuem 
bleibt neben diesem Abkommen bestehen. 

Artikel 31 

Dieses Abkonmien gilt auch 'fiir das Land 
Berlin, sofern nicht die Regierung der 
Bundesrepublik Deutschland gegeniiber dern 
Schweize’risohen Bundesrat innerhalb von 
drei Monaten nach Inkrafttreten des Ab— 
kommens cine gegenteilige Erklfirung ab- 
gibt. 
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Artz'kel32 

(I) Dieses‘Abkommen soll ratifiziert und die 
Ratifikationsurkundcn sollcn so bald Wie 
méglich in . . . ausgetauscht wcrden. 
(2) Disses Abkommen ‘tritt mit dem Aus— 
tausch der Ratifikationsurkunden in Kraft 
und ist anzuwenden: 
a) auf die im Abzugswege (an der Quelle) 
erhobenen Steuern von den nach dem 3L 
Dezember 1971 zuge‘floss‘enen Einkfinften; 
b) auf die sonstigén fiir das Jahr I972 und die 
folgenden Iahre erhobenen Steuern. 
(3) Ieder der beiden Vertragstaaten erléiBt 
die {fir die Durchfiihrung des Absatzes 2 not—- 
wendigen Vorschriften. 

Artikel 33 

Disses Abkommen bleibt in Kraft, solange 

es nicht Von reinem der Vertragstaaten ge- 
kfindigt Wird. Ieder Vertragstaat kann da's 

Abkommen auf diplomatischcm Wege un— . 

ter Einhaltung einer Frist voil'sechs Monaten 
zum Ende eines Kalenderjahres kfindigen. In 
diesem Falls findet das Abkommen letz'tmals 
Anwendung:

‘ 

a) auf die im Abzugswege (an der. Quelle) 
erhobenen Steuern von den Einkfinften, die 
bis Ablauf des Iahres, auf dessen‘ 'E'nde‘ die 
Kfindigung ausgesprochen worden ist, zuge— 
flossen sind; ‘

_ 

b) auf die sonstiggn- Steuern, die ffirdas Iahr 
erhoben werden, auf dessen Ende die Kiindi— 
gung ausgesprochen worden ist. 
Zu Urkund dessen haben die Bevoéich-r 
tigten der beiden Vertragstaaten disses Ab- 
kommen unterzeichnet mid mit ihren Sie- 
rgeln versehen. ' 

Entwurf eines Briefwechsels (Proposal for an exchange of notes) 

Amede, 
AnliiBlich der heutigen Unterzeichnung des 
Abkommens zwischen der Bundesrepubh'k 
Deutschland und der Schweizerischen Eidge— 
nossenschaft zur Vermeidung der Doppel— 

. besteuerung auf dem Gebiete der Steuern 
vom Einkommen und vom Vermfigen 
beehre ich mich, Ihnen 5m Namen der Re- 
gierung der Bundesrepublik Deutschland 
folgendes mitzuteilen:

‘ 

I. Es besteht Einverstindnis dariiber, daB, 
sobald einer der Vertragstaaten Oder beide 
Vertragstaaten einvemehmlich von der Kim—- 
digungsm'dglichkeit des Artikels IO Absatz -5‘ 
(165 Abkommens’ Gebrauch gemacht haben,~_ 
die beiden Vertragstaaten unverziiglich mit-é 
einander in Vex-handlungen darfiber‘ éin— 
treten werden, Wie die Besteuerung rder Di.- 
videnden an der Quelle zu_ begrenzen,. ge- 
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gebenenfalls die Gewiihrung einer Ste'uer— 
gutschrift fiber die Grenze hinvveg zu hand— 
haben und die MaBnahmen zur Vermeidung 
der Doppelbesteuerung in- dem Staat, in. dem 
der Dividendenempffinger ansiissig ist, zu 
gestalten sind. In einem solchen Fall 5011 
angestrebt warden, die: zu ‘ vereinbarende 
Regelung darauf zu richten, daB sic unmit- 
telbar an das Auslaufen der bishefigen Rege- 
lung anschlieBt. 

2. Es besteht Eilfierstindnis darfiber, daB die 
in Artikel I3 Absatz 5 des Abkommens vor— 
gesehene Lasung‘ davon ausgeht, daB die 
Besteuerung dqs Wertzuwachses auf wesent— 
liche Beteiligungen an Gesellschaften, die in 
dem besteuemden Staat ‘ansfissig sind, und 
den Wertzuwachs beschr'alnkt ist, der auf 
den- Zeitraum, in dem die natiir‘liche Person 
in diesem Staat ansiissig war, entfifllt. 
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Ich wire dankbar, wenn Sie mi): [11: Bin-'- 

verstéindm's mit dem Vorstehenden bEStiitia 
gen; in‘diesem Fall soll'en‘ das vorliegende 

TEXT 

Schreiben und Ihre Antwort als Bestandteil 
'des Abkommens gelten. - 

r SchluBformel 

Verhandlungsprotokoll Vom 18. Juni 1971 (Additional protocol) 

Im Bestreben, die Anwendung und‘ Ansle— 
gung des Abkommens zwischen der Bundes— 
republik Deutschland und der Schweizeri— 
schen Eidgenossenschaft zur Vermeidung 
der Doppelbestefierung auf dem'Gebiete der 
Steuem vom Einkomnlen und vom Vermii— 
gen s’icherzustellen, haben‘ die zustiindigen 
Behéirden am heutigcn Tage der Paraphie— 
rung des Textes des Akmmens folgende 
iib'ereinstimmende Erkléirungen abgcgeben: 

Zu“ Artikel 3 Absatz 2 
Die zustéindigen Behérden der beiden Vcr— 
tragstaaten werden sich bei der Auslegting 
der' Bestimmungen des Abkommens im 
Rahmen des Artilgels 26 des Abkommens die 
Auslegungen zunutze machen, die im Rah- 
men denrOrganisation ffir Wirtschaftliche 
Zusammenarbeit und Entwicklung (OECD) 
zum Musterabkommen zur Vermeidung der 
Doppelbesteuepung des Einkommens und 
des Veimiigens vém 30. Juli 1963 entwickelt 
worden sind. 

Zu Artikel‘ 4 AEsiitze 2 and 3 
Als sfiindige Wohnstiitte gelten nicht cine 
Wohnung Oder 'Riiumlichkeiten, die nach 
Charakter 11nd Lage ausschlieBlich Erho- 
1ungs—, Kur—, Studien— odcr Sportzwecken 
dienen und nachweislich nut gelegentlich 

und nicht zum Zwecke der Wahmehmung 
wirtschaftlicher und beruflicher Interessen 

verwendct werden. 

Z14 Artikel 5 Absatz 2 
Artikel 5 Absat‘z 2 Buchstabe g gilt nur fiir 
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Baustellen, die nach Inkrafttretcn des Ab— 
kommens eréfihec werden. » 

Zu den Artikeln 10 bis: 12 r 

Nach dem Recht cines Vertragstaates crrich; 
tete Personeng'esellschaftm (Offene Handelsa 
gesellschaften, Kollektivgesellschaften, Kom— 
'manditgesellschaften), die in diesem-Staat 
ihre Geschéiftsleitunghaben, kijnnen die in 
den Artikeln IO bis‘iz. des Abkor’mriens 
v’org‘esehenen Entlastun’gen‘ von den Stcuem 
des >anderen Vertragstaates beansp‘ruchen, 

sofern mindestens drei’ Viertel der Gewinne 
der Gesellschaft Personen zustehen, die im 
erstge‘nannten Staat anséissig sind. 

Zu Artikel 11‘ I » 
-

‘ 

Unterh'élt ein Unternehmen eines Vertfag— 
staates in dem a'nderen Vertragstaat cine Be— 
triebstiitte, die aus diesem anderen Staat ffir 
Fofderungen, die zu dieser‘ Betriebstéitte 

tatsichlic‘h gehéren, Zinsen bezieht, so Wird 
def andere Staat cine z’eitnahe’ Erstattung sei— 
ner von diesen Zinsen im Ab‘zugswege 
einbehaltenen'Steuer veranlassen, soweit d'as 
Unternehmemglaubhaft macht, daB die vein- 
behaltene Steuer dicvend‘gfiltig zu eeartende 
Steuer fibersteigt. 

Zu Artikel 15 Absatz 4 
I. Als Grenzgiinger warden nut die in einem 
Vertragstaat in der Nfihe der Grenze arbei— 
tenden Personen angesehen, die sich mor- 
gcns fiber die Grenze zu ihrer Arbeitsstéitte 
begeben und am gleichen' Tag an ihren 
Wohnsitz zurfickkehren. Dabei soll es ffir 
die Behandlung der Steuerpflichtigen als 
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Grenzgéinger nicht darauf ankommen, ob sic 
den Wag zu ihrcr Arbeitsstéitte und zuriick 

I 
nach ihrem Wohnort zu FuB oder untcr 
Benutzung von Beféirderungsmitteln zu- 
riicldegen kESnnen oder mfissen. 
2. Sogenannte Schic’htarbeiter gelten als 
Grenzgéinger, wenn sic (bei Nachtschicht) 
erst am nichsten Tag an ihrcn Wohnsitz zu— 
riickkehren. 
3. Artikel 15 Absatz 4 is: nicht anwendbar, 
wenn zwar der Wohnsitz in de: Nfihe der 
Grenze liegt, abet der Arbeitsort von der 
Grenzc 30 km und mehr entfemt ist, ode'r 
umgekehrt der Arbeitsort in der Nfihe der 
.Grenzc liegt, abet dcr Wohnsitz von der 
Grenze 30 km und mehr entfemt ist. 
4. Leitende Angestelltc sind als Grenzgéinger 
im Sinne dieser Bestimmung, zu betrachten, 
wenn sic 
a) in cincm Vertragstaat‘ in der Néihe deli 
Grenze ihren Wohnsitz haben, 
b) in dem anderen Vertragstaat in der Néihe 
der Grenzc ihren Arbeitsort. in cinem Betfieb 
haben, dem sic den fiberwiegenden Teil ihrer 
Arbeitszeit widmen, 
c) sich tfiglich an ihren‘ Arbeitsort begebcn 
und am gleichen Tag an ihrcn Wohnsitz 
zuriickkehren; diese Voraussetzung braucht 
fiir ein Drittel der Afbeitstage des Bettiebes, 
einschlieBlich Betri¢bsfcri¢n, nicht erfijllt zu 
~sein, wobei abet nicht mehr als 60 Tage auf 
Reisen‘ nach Orten auBsalthalb‘ der Grenz— 
zone zu Lasten des Betriebs entfallen dfirfen; 
in das Drittel warden Urlaubstage, Krank— 
heitstage und Militérdienstzeiten nicht ei'n- 

gerechnet; und 
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.d) im Rahmen des Zumutbaren nachweisen, 
daB die v0rgenannten Voraussetzungen. e:- 
ffillt sind und daB der Wohnsitzstaat ihre 
Arbeitseinkfinfte besteuert. 
Wird ein Grenzgfinget in zwei Betrieben 
auBcrhalb seines Wdhnsitzstaates téitig, so 
wird der Fall von der zustéindigen Behéirden 
der Vertragstaaten in beiderseitigem Bin; 
vemehmen sinngeméiB geregelt. 

Zu Am'kel 26 
Die zustfindigen Behéirden werden sich in 
Fallen von ‘Untemehmcnsumtrukturierun- 
gen (Umwandlung, Einbringung ciner Be- 
tricbstéi‘tte in cine Tochtergesellgchaft, Ver- 
schmelzungcn, Batriebsaufipaltungen) auf 
der Grundlagc des Ar'tikels 26 in Verbindung 
setzen mit d¢m Ziel, zu prfifen, wie 'unbillige 
Hirten aus den Auswirkungcn des inner- 
staatlichen Rechts ve‘rmieden Warden kZSn- 
nen. . 

Ffir die 'Bundesrepublik 
Deutschland‘: 

Der Staatssekreté’r im, 
Bundesministerium, f fir 
Wirtschaft und Finanzen 

Dr. H. G, Emde 

Ffir die Schweiz: 

Der Direktor der 
Eidg. Steuerverwaltung 

Dr. K. Lochel: 
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Supplement F 
Convent-ion ent‘r‘eIIe gouvernement de la République 
frangaise et ‘le gouvernement de la République de_ 
Finlande tendant a éviter Ies doubles impositions 
et a préVenir i’év'asion fiscal‘e en matiére d’impéts 

sur He revenu et sur la fortune - 

SUPPLEMENT TO THE BULLETIN FOR INTERNATIONAL 
FISCAL DOCUMENTATION 

AU BULLETIN DE DOCUMENTATION FISCAL]: INTERNATIONALE ' 

‘Vol. XXV‘, No. 12. December/décembre‘ 1971 

' INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION 
Muiderpoort -~ 124 Sarphatistraat 9- Amsterdam 

5. A new double taxation treaty was signed between France and Finland on Septembér 11, 1970. 
I 

This treaty will replace the current treaty of August 25, 1958. The new treaty will—when 
the two contracting State's have notified each other of ratification by their respective legislatures-'— : 

be generally effective as of January 1, 1970. However, with respect to withholdihg tam, the
H 

treéty u'gz'l 5e effegtive as 9f the first day of the month follbwing‘the mogth in which such 
notification is made. 

TEXTE, 

Le Gouvernemcnt de la République fran— 
‘gaise, et, le Gouvefnemgnt de la, République 
dc Finlande, désireux dc conclure ‘une 

Convention tendant :1 éviter les doubles 
impcisitions at £1 prévem'r l’évasion fiscale, en 
matiére d’impéts sur le revenu,et sur la 

fortune, sont convenus des dispositions 
suivantes: 

CHAPi'TR-E I =— Charhp d‘applicationd‘e l'a- 

Conuentt'on‘ ' 

Articlé 1er 

Personnes visées 
La présente Convention- s’applique -aux 
personnes qui sont- des résidents d’un Etat 
.contractant ou de‘ chacun des deux Etats. 
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Article 2 

Impéts visés 
- I. La préscntc Convention s’applique aux 
impéts sur le revenu et sur la fortune pergus 
pour le compte dc cha‘cun des Etats con- 
tractants ou de ses collectivités locales, quel 
que soit Ie systéme dc perception. 
2. Sent considérés comme impéts sur Ie 
revcnu et sur la fortune 165 impéts per§us sur 
le revenu total, sur la fortune totale, ou 
sur des éléments du revenu ou de la fortune, 
y compris les impéts sur les gains provenant 
de l’aliénation de bicns mobiliers ou immobi— 
liers, ainsi que les impéts sur les plus-values. 
3. Les impéts actuels auxquels shpplique 
1a convention sent: 
(1) En France: 
i) L’impét sur le revenu des personnes 

physiques; 
ii) La taxe complémentaire sur le revenu. 

des persomlcs physiques; 
iii) L’impét sur les sociétés, 
‘y compris toutes retenues 2‘1 la source, tous 
‘précomptes ou avances décomptés sur les 
'imp6ts visés ci—dessus; 
3(ci—aprés dénommés «Impét frangais»); 
11) En Finlande: 

. 

i) L’impét sur‘le revenu ct sur la fortune; 
' 

ii) L’impét communal sur le revenu; 
iiii) L’impét ecclésiastique; 
'iv) L’impét sur les salalres des gens de mer; 
(ci—aprés dénommés «Impét finlandais»). 
4. La Convention s’appliqucra aussi aux 
impéts futurs de nature identique ou analo- 
gue qui s’ajouteraient aux impéts actuels ou 
qui les remplaceraient. Les autorités c'om— 
pétentcs des Etats contractants se communi— 
queront les modifications apportées £1 leurs 
législations fiscales respectives. 
5. S’il parait opportun, en raison dc change- 
ments intervenus dans la législation fiscale 
de l’un des Etats contractants, de modifier un 
article (16 la Convention sans que les princi- 

pes généraux de cells-oi en soient afectés, les 
modifications nécessaires pourront étre effic- 
tuées d’un commun accord par échange de 
notes diplomatiques ou selon tOute autre 
procédure conforme é leurs dispositions con— 
stitutionnelles respectives. 

CHAPITRE II — Définitz‘ons 

Article 3 

Définitions générales 
I. Au sens de la présente Convention, 51 

moins que le contexte n’exige une inter- 
prétation diHérente: 
a) Le terms «France» désigne les Départe— 
ments européens et les Départements d’Ou— 
tre—Mer (Guadeloupe, Guyane, Martinique 
et Réum'on) de la République frangaise et les 
zones situées hors dcs eaux territoriales de la 
France sur lesqueHes, en conformité avec le 
droit international ct selon sa législation, la 
France peut exercer lcs droits relatifs au lit de 
la met, an sous—sol marin et £1 leurs ressources 
natureHcs; ‘ 

Le terms «Finlande» désigne le territoire de la 
République dc Finlande et les zones situées 
hors des eaux territoriales de la Finlande sur 
lesquclles, en conformité avec le droit inter; 
national et selon sa législation, la Finlande 
peut exercer les droits rclatifs au lit dc lé. 

met, an sous-sol marin et £1 leurs ressource's 
natmefles; 
[7) Les expressions «un Etat contractant» et 
«l’autre Etat contractant» dés‘ignent, suivant 
le contexte, la France ou la Finlande; 
c) Le terme «personne» comprend 165 'per— 
sonnes physiques, les sociétés ct tous autres 
groupements dc personnés; 
(1) Le terme «société» désigne touté personne 
morale ~ou toute entité qui est considérée 
comme une personne morale aux fins d’im— 
position;

I 

e) Les expressions «entreprise d’un Etat 
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contractant» ct «entreprise de l’autre Etat 
contractant» désignent respectivement‘ une 
entreprise exploitée par un résident d’un 
Etat contractant et une entreprise exploitée 
par un résident dc ‘l’autre ‘Etat contractant; 
f) L’expression «autorité compétente» désigne: 
Dans le cas de la France, he Ministre dc I’Eco, 
nomie et des Finances ou son représentant 
autorisé, 
Dans le cas de la Finlande, le Ministére des 
Finances on son représentant anterisé. 
2. Pour l’application de la Convention par 
un Etat contractant, toute expression qui 
n’est pas autrement définie a 16 sens qui lui 
est attribué par la législation dudit Etat 
régissant les impéts faisant l’objet de la Cori— 
vention, é, moins que le contexte n’exige une 
interprétation différente. 

Article 4 

Domicile fiscal 
I. Au sens de la présente Convention, l’ex— 
pression «résident d’un Etat contractant» 
désigne touts personne qui; en vertu de la 
législation dudit Etat, est assujettie £1 l’impét 
clans cet Etat, en raison de son domicile, de sa 
ré‘sidenCe, dc son siége dc direction ou de tout 
autre critére de nature analogue. 
z. Lorsque, selon 1a disposition du para- 
graphs I, 11116 personne physique 'est considé— 
rée comma résidcnt dc chacun des Etats 
contractants, 1e cas est. résolu d’aprés les 

régles suivantes: 
a) Cettc personne est considérée comma rési— 
dent de l’Etat contractant 0121 elle dispose 
d’un foyer d’habitation permanent. Lots- 
qu’elle dispose d’un foyer d’habitation per- 
manent dans chacun des Etats contractants, 
6116 Est considéréc comme résident dc l’Etat 
‘contractant avec lequel scs liens personnels _et 
économiques sont 165 plus étroits (centre des‘ 
intéréts vitaux); 
12) Si I’Etat contractantoir cctte personne ale 

TEXTE 

centre de ses intéréts vitaux ne peut pas étre 
déterminé, on Si elle ne dispose d’un foyer 
d’habitation permanent dans aucun des Etats 
contractants, elle est considérée comme rési— 
dent dc l’Etat contractant 01‘1 elle séjourne dc 
fagon habituefle; 
c)- Si ‘cette personne séjoume dc fagon habi- 
tuelle dans chacun des Brats contractants oil 
si 6116 116 séjourne de fagpn habituelle dans 
auCun d’eux, elle est considérée comme rési— 
dent dc I’Etat contractant dont elle posséde 1a 
nationalité; 

d) Si cette personne possédc 1a nationalité dc 
chacun des Etats contractants on Si elle ne 
posséde 1a nationalité d’aucun d’eux, les 

autorités compétentes des, Etats contractants 
tranchent I; question d’un commun accord. 
3. Lorsque, salon la disposition du para-— 

graphs I, une personne autre qu’une per- 
‘sonne physique *est considérée comme rési— 
dent de chacun des Etats contractants, elle 

est réputée résident de l’Etat ‘contractant oil 
56 'trouve son siége de direction effective. 

Article 5 

Etablissement stable 
I. Au sens de la présente Convention, 

'l’expression -«étab1issement stable» .désigne 
unc installation fixe d’afi‘aircs 01‘1 l’entreprise 

exerce toutrou partie hde son activité. 
2. L’expression «"établissement stable» com- 
prend notamment: 
a) Un siége dc direction; 
(7) Une succursale; 
c) Un bureau; 
d) Une usine; 
e) Un atelier; A 

f) Une mine, une carriére ou ‘tout autre lieu 
d’extraction de ressources naturelles; 
g)' Un chantier dc construction on de 
mdntage dont let durée dépasse douze mois. 
3‘. On ne bonsidére pas qu’il y a établissem‘ent 
stable si: 
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a) Il est fait usage d’installations aux seules 
fins de stockage, d’exposition ou de livraison 
de marchandises appartenant '2‘; I’entreprise; 
[1) Des marchandises appartenant é l’entre— 
prise sont entreposées aux seules fins dc 
stockage, d’exposition ou de livraison; 
c) Des marchandises appartenant £1 l’entre— 
prise sont entreposées aux seules fins dc 
transformation par une autre entreprise; 
d) Une installation fixe d’afakes est utflisée 
aux scales fins d’acheter des marchandises 
ou de réunir des informations pour l’entre— 
prise; -

' 

e) Une installation fixe d’afaires.cst utfliséc, 
.pour ITentreprise, aux sculcs fins dc publicité, 
.de fourniture d’informations, 'de recherches 
scientifiques ou d’activités analogues qui ont 
un caractére préparatoire ou‘ auxfliaire. 
4. Une personne agissant dans un, Etat 
contractant pour lc compte ‘d’une entreprise 
.dc l’autre Etat contractant, autre qu’un 
agent jouissant d’un statut ind'épendant, visé 
au paragraphs 6, est considérée comme '«éta— 
blissement stable» dans la premier Etat Si elle 
dispose dans cet Etat dc pouvoirs qu’efle y 
exerce habitueflement lui permettant de 
conclure des contrats au nom dc l’entrcprise, 
£1 moins que l’activité de cette personne ne 
soit limitée é ‘l’achat 'de marchandises pour 
I’entreprise. ' 

5. Une entreprise d’assurance d’un Etat 
contractant est considérée comm_e ayant p.11 
établissement stable dans l’autre Etat con- 
tractant dés l’instant que, par l’intei‘médiaife 
d’un représentant, elle pergoit des primes sur 
le territoire de ce dernier Etat ou assure des 
risques situés sur ce territoire. 
6. On ne considére pas qu’une entreprise 
d’un Etat contractant a un établissement 
stable dans I’autrc Etat contractant du seul 
fait qu’elle y excrce son activité par l’entre- 
misc d’un courtier; d’un commissionnair-e_ 
général ou de tout autre‘infermédiaire jouis- 
sant d’un statut indépendant, £1 conditiofi que 

ces ‘personnes agissent dans lc cadre ordinairc 
de‘leur activité. ~ 

7. Le fait qu’une société qui est un résident 
d’un Etat contractant contréle ou soit con- 
trélée par une société qui est un résident dc 
1°autre Etat contractant ou qui y exerce son 
activité (que ce soit par l’intermédiairc d’un 
établissement stable on non) ne sufiit pas, 
en lui—mama, 2‘1 fairs de l’une quelconque de 
ces sociétés u’n établissement stable de l’autre. 

CHAPITRE III — Imposition des reuenus 

Article 6 

Revenus immobiliers 
I. Les revenus provenant dc bicns immobi— 
liers sont imposables dans l’Etat ‘contractant 
01‘1 ces biens sont situés. 
2. L’expression «bien's immobiliers» est dé- 
finie conformément 5, la 'législation fiscale de 
l’Etat contractant 01‘1 les biens considérés 
sont situés. L’ex‘pression englobe en tout cas 
les accessoires, 1e cheptel mort ou vif d'es ex— 
ploitations agricoles et forestiéres, les droits 
au_xq‘uels Vs’appliquent les dispositions du 
droit, privéaconcernant la propriété fonciérc, 
l’usufiuit des biens immobfliers et les droits 2‘1 
des redevances variables ou fixes pour 
l’cxploitation 011 1a concession de l’exploita— 
tion de gisemerits nfinéraux, sources ct autrcs 
richesses du sol. 
Pour l’application de la présente Convention, 
cette expression comprend égalément les 
ac'tions ou les 'parts‘dansune société possédant 
.un immeuble, qui donnent droit :1 1a jouis- 
sance (Rune fraction (16; cet imineublc. 
Les navires, bateaux ct aéronefs ne sont pas 
considérés comma biens immobiliers. 
3. Les dispositions du paragraphs I s’appli— 
quent aux revenus provenant de l’exploita- 
tion directe, de la location on de l’afermage, 
ainsi que de toute autre forme d’explol'tation 
de biens-immobiliers. 
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4. Les dispositions des paragraphesv I et 3 
s’appliquent ‘également aux reve‘nus, prove- 
nant des biens immobfliers. d’une entreprise 
ainsi qu’aux revenus des ‘biens imxhobiliets 
servant £1 l’cxercicc d’une profession libérale. 

Article 7 

Bénéfices des entreprises 
I. Les bénéfices d’unc entreprise d’un Etat 
contractant ne sont imposables qLie dans .c'et 
Etat, 2;. moins que l‘entrepnise n’exerce sdn 
activité dans I’autre Etat contractant par 
l’intermédiziire d’un établissement stablé ‘qui 

y est 'situé'. Si l’entreprise exerce son activité 
d’une telle fagon, les béhéfiCes dc l’entrepr-ise 
sont imposables dans I’autre Etat mais uni- 
quement dans 1a»mesure 01‘1 ils sont imputa- 
bles audit établissement stable. 
2. Lorsqu’une entreprise‘ d’un Etat contrac— 
tant exerce son activité dans l’autre Etat 
contractant par l’intermédiaire d’un établisse— 
ment stable qui y‘est situé, est imputé, dans 
chaque Etat contractant,‘ £1 cet établisser'nent 
stable les Bénéfic'es qu’fl aurait p11 rééliser s’il 
avait constitué une entreprise distincte ct 

séparée exergant des activités identiques ou 
analogues d‘ans des conditions identiques ou 
analogues et, traitant en toute indépendénce 
avec l’entreprise dont i1 'constitue un établisse-e 
ment stable. ' 

3. Dans le‘calcul des ‘bénéfices d’un'étéblisse— 
ment stable, 'sont admises en déduction les 
dépenses vexposées aux fins poursuivies par 
cet éta‘blissement stable, '37 

‘ compris les 

dépenses dc direction et les frais ‘généraux 
d? administration ainsi exposés, soit dans l’Etat 
0121 est situé cet établissement stable, soit 

aflleurs. - ' 

’

- 

4. S’iI est d’usage, d'ans un Etat contraCtanf, 
de déterminer les bénéfices imputablés A. un 
établissement stable sur la base d’une réparti— 
tion des .bénéfices totaux dc lfentreprise entre 
ses 'diverses parties, aucune disposition du 

TEXTE 

paragraphe 2 n’empéche cet Etat contgactant 
dc déterminer les bénéfices imposablc selon 
la‘répartition en usage; 19. méthode dc réparti— 
tion adoptée doit cependant étre tells que le 
résultat obtenu soit conforme aux principes 
énoncés dans le présent article; 
5. Aucun bénéfice n’est imputé 31 un établis— 
semcnt stable du fait que cct établissement 
stable a simplement acheté des‘ marchandises 
pou'r l’entreprise; , 

6. Aux fins des‘paragraphes précédents, les 
bénéfices :‘a. imputer :‘1 l’établissemeht stable 

sont calculés chaque année selon la méme 
m'éthode, 5. moins qu’il n’existe des motifs 
valables ct suffisants dc procéder autrement. 
7. Lorsque' les bénéfices ‘comprennent des 

éléments dc revenu traités séparément dans 
d’autres articles (16 1a présente Convention, 
les dispositions de ces articles ne sont pas 
afectées par les dispositions du présent 
article. 

Article 8 

Navigation maritime et aérienné 
I. Les bénéficcs provenant dc l’exploitation, 
en trafic international, dc navjres ou d’aéro- 
nefs ne sont. imposables que clans l’Etat, 

contractant 01‘1‘ 16 siége de 121 direction effec— 
tive dc Yentreprlse est situé. 
2.. Si le si‘ege de 121 direction cfective d’un'e 

entreprise dc navigation maritime est 3; bord 
d’un navire,‘ ce siége sera ‘réptité situé dans 
I’Etat contra‘ctant 01‘1 se 'tr'ouvc 16 port 
d’attache de ce navirc ou, :‘1 défaut dc port 
d’attache, dans l’Etat contractant dont 
l’eXploitant du‘ navire est un ‘résident. 

. Article 9 

Entreprises associéés 
Lorsque, . 

a) Une entreprise d’un Etat con'tractant 

participe directement ou indirectement '21 121' 
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direction, au contréle on an capital d’unc 
entreprise de l’autre Etat contractant, en que, 
12) Les mémes personnes participant directe- 
me'ntiou indirectement :21 121 direction, au 
contréle ou au capital d’une entreprise d’uh 
Etat contractant ct d’une entreprise de ‘l’autre 
Etat contractant, 
et que, dans l’un ct l’autre cas, les deux 
entreprises sont, dans leurs relations commer- 
ciales ou financiéres, liées par des conditions 
acceptées ou imposées, qui différent de celles 
qui seraient conclues entre des entreprises 
indépendantes, les bénéfices qui, sans ces 
conditions, auraient été obtenus par Fund (163 
entreprises maiis n’ont pu I’étre en fait 51 cause 
de ces conditions, peuvent étre inclus dans 
Ies bénéfices de cette entreprise ct rimposés en 
conséquence. 

Article 1 o 

Dividendes 
I. Les dividendes payés par une société qui 
est un résident d’un Etat contractant 5. un 
résident dc l’autre Etat cohtractant ne sont 
imposables quc dans cet autre Etat. 
2.. Toutefois, les dividendes payés par une 
sooiété résidente dc Fun (165 Etats contrac— 
tants 21 une société résidente de l’autre Etat, 
~sont exonérés d’impéts dans cet autre Etat, 
dans la mesure et dans les conditions 011 une 
teHe exonération serait accordée en vertu 
de la Iégislation interne de cet Etat, si l’une 
et l’autre sociétés étaient résidentes dudit 
Etat.

I 

3. a) Les dividendes payés par une 'société 
résidente de France, :gui dohneraient droit £1 
un avoir fiscal s’fls étaient regus par un 
résident de France, ouvrent droit, l‘orsqu’ils 
sont payés é des personnes physiques ou 
morales résidentes de Finlande, :3, un paie— 
ment (In Trésor frangais d’un montant égal '21 
cet -av‘oir fiscal, sous déduction, nonobstant 
les dispositions du paragraphe I_, d’un impét 

dc I 5 p. 100 calculé sur le total constitué par 
le dividende mis en distribution ct; le paie— 
ment visé ci—dessus. 
6) Les dispositions de l’alinéa a s’applique- 
ront aux résidents dc ~Finlande énumérés ci- 
aprés: 
I° Les personnes physiques assujetties 2‘1 

l’impét finlandais £1 raison du montant total 
des dividendes distribués par la société rési— 
dente de France et du paiement brut visé i 
l’alinéa a aPEérent é ces dividendes; 
2° Les sociétés qui sont assujetties :‘1 I’impét 
finlandais é raison du montant total des 
dividendes distribués par la société résidente 
de France et du paiement brut visé 2‘1 l’alinéa 
a aférent 2‘1 ces dividendes et qui détiennent 
moins dc IO p. 100 du capital de la société 
distributrice;

~ 

3° Les sociétés d’investissement ou 16s fonds 
d’invcstissement fésidents dc Finlande et dont 
plus de 80 p. Ioodes actions ou des parts sont 
détenues par cles résidents dc Finlandc. 
c)’ Le paiement brut prévu £1 'l’alinéa a sera 
considéré comme un dividende pour 'l’appli-r 
cation de l’ensemble des dispositions de la 
Convention. 
4. -a) A moins qu’il ne bénéfice du paiement 
prévu au paragraphs 3? un résident dc Fin- 
lande qui regoit des dividendes distribués 
par une société résidente de France peut 
demander le remboursement du précompte 
afi'éren-t £1 ces dividendes acquitté, le cas 
échéant, par la soc'iété distributrice. 
12) Le montant brut du précompte remboursé 
sera considéré comma un dividende pour 
l’application de l’ensemble des dispositions 
de la conv’ention. ’ 

5. Le terms «dividendes» employé dans le 
présent article désigne les revenus provenant 
d’actions, actions on Eons de jouissance, 
parts dé mine, parts de fondateur ‘ou autres 
parts bénéficiaires é l’exqeption des créances, 
ainsi que les reVenus d’autres parts sociales 
assimilés aux revenus d’actions par la Iégisla— 
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tion £15c (16 l’Etat dont la société distribu— 
trice est un résident. 
6. Les dispositions des paragraphes I, 2, 3 ct 

- 4 ne s’appliquent pas lorsque le bénéficiaire 
des dividendes, résident d’un Etat contrac— 
tant, a, dam l’autre Etat contractant dont la 
société qui paie les dividendes est un résidcnt, 
un établissement stable auquel se rattache 
efectivement 1a participation génératrice des 
dividendes. Dans ce cas, les dispositions dc 
l’a'rticle 7 sont applicables.

' 

Toutefois, l’établissemént stable en France 
d’une société résidente dc Finlande bénéficie 
du remboursement du précompte sous 
déduction de la retenue 3113 source calculée au 
taux fixé par la législation frangaise. 
7. Lorsqu’une société résidente d’un Etat 
contractant a un éta‘blissement stable dans 
l’autrc Etat contractant, elle pent y étre 

assujettie £1 un impét retenu 51 1a source con— 
formément i la législation de cct autre 
Etat contractant, mais cet impét ne peut 
excéder 15 p. 100‘ (165 deux tiers du montant 
des bénéfices de l’établissement stable calculé 
apré‘s paiement dc l’impét sur les sociétés 
afi'érent auxdits bénéfices. 

Article 1 1 

Intéréts
_ 

1. Les intéréts provenant d’un Etat contrac- 
tant ct payés 2‘1 un résident dc l’autre Etat 
contractant sont imposables dans cct autre 
Etat. 
2. Toutefois, ces intéréts peuvent étre impo- 
sés dans l’Etat contractant d’ofi- ils provien— 
nent et selon 1a législation de cet Etat, mais 
l’impét ainsi établi ne peut excéder 10 p. 100 
du montant des intéréts. 
Par dérogation aux dispositions dc l’alinéa 
précédent, ‘les intéréts des obligations émises 

er; France avant le 16: janvier 1965 peuvent 
étge soumls dans 'cet Etat 5, un impét de 12 p. 
100. 

TEXTB 

3. Par dérogation aux dispositions du para: 
graphe 2, 165 intéréts mentionnés au para- 
graphe I ne peuvent pas étte imposés dans 
l’Etat contractant d’ot‘l ils provicnnent, lots— 
qu’ils: 

a) Sont payés en vertu dc contrats dc prét ou 
de paiement différé affétents $1 (165 ventes 
d’équipements industriels, commerciaux ou 
scientifiques ou £1 19. construction d’installa— 

tions ifidustrielles, commerciales ou scienti— 
fiques ou d’ouvrages publics; 
l1) Sont payés sur un prét dc n’importe quel- 
le nature consenti par un établissement ban— 
caire; 

6) Sent payés 31 tithe d’indemnité de retard, :‘a. 

19. suite d’une somn’iation ou d’une action en 
justice, sur une créance pour laquelle un inté— 
rét n’avait pas été stipulé. 
4. Le terms «intéréts» employé dans le pré— 
sent article désigne l'es revenus des fonds 
publics, des obligations d’emprunts, assortis 
on non de garanties hypothécaires ou d7unc 
clause dc participation aux bénéfic¢s, et de 
créances dc toute nature ainsi que tous autres 
produits assimilés aux revenus dc sommes 
prétées par la législation fiscale de I’Etat 

d’ofi proviennent 168' revenus. 7 

5. Les dispositions des paragi'aphes 1 et 2 116 
s’appliqucnt pas lorsquc le bénéficiaire des 

intéréts, résident d’un Etat contxactant, a, 

dans l’autre Etat contractant d’01‘1 provien— 
nent 168; intéréts, 1m établissement stable au- 
quel se rattache efectivement 1a créance 
génératrice des intéréts.. Dans ce Cas, les 

dispositions dc Particle 7 sont applicables. 
6. Les intéréts sont considérés comme prove- 
nant d’un Etat contractant lorsque le débi— 
teur est cet Etat lui-méme, une collectivité 
locale ou un résident de cet Etat. Toutefois, 
lorsque 1e débiteur des intéréts, qu’il soit ou 
non résident d’un Etat contractant, a dans 
un Etat contractant un établissement stable 
pour lcquel l’emprunt générateur des inté— 
réts a été contracté et qui supportc la charge 
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CONVENTION ENTIRE LA FRANCE ET LA FINLANJ‘JE ‘ 

de ces ‘intéréts, lesdits intéréts sont réputés 
'pr'ovenir de I’Etat contractant 01‘1 l’établisse— 
ment stable 'csc situé. 
7; Si, par suite de relations ‘s‘pécia‘les existant 
entre le débiteur et le créancier ou que l’un et 
Fautre entretiennent aVec 'de tierces per- 
sonnes, 16 r mo‘ht’ant des intéréts payés, 
comp'te tenu de. la créance pOur laquellc fls 
sont Versés, excé‘de iceluil dont ser’aic‘ni: con- 
ve‘nus le vdébiteur at 16 ‘créanc'ier en l’abse'nce 
de pareiHes relations, les dispositions du pré— 
sent article he s’apph'quent’ qu’é ce dernier 
montant. En cé cas, 1a partie‘ excédentaire de‘s 
paiements reste imposable conformément i 
la législation- d‘e chaqfie Etat‘ contractant 'et 

compte Itenu des autres dispositions de la 
pr‘é'sentc Convention; 

Article 12 

Redevance’s 
1‘. Les «redevancies proVenant d’un Etat 
contractant‘et payées 5' un résident dc l’autre 
Etat‘ contract'ant ne sont irnposables que clans 
cet autre E'tat, ‘

. 

2. Le term'e «redeva’ncés’» employé dans le 
préscnt article désigne les rémunérations dc 
to'ute nature payées‘ pour I’u’sa‘ge ou 12 con- 
ccssioxi‘ de l’vusage‘d’im droit d’auteur sur une 
oeuvre littéraire; artistique ou scientifique; 
y cemp'ris les fll‘rnscinématographiques, d’un 
brev'et, dh‘ne-marqué de fabrique-ou dc co'me 
'm‘erce‘, d’im ’des’sm Ou d’un‘ modéle, d’un 
pléngudhne formula ou‘ d’un pfocédé TS'ecrets, 
ainsi q‘ue pour l’u‘szige ou 1&1 ‘éonces'sion de 
Pusage d’un équipenie‘nt industriel, Commer- 
giél ou scienfiflque 'e‘t péur- des informations 
ayant trait £1 une expériénce acquise dans‘ la» 
domains industriel, commercial ou scientifi— 
que. 

I 

'

‘ 

3.~ Les dispositions du paragraphe I 116 
s’appliquent pas lorsque 1e bénéficiaire des 
redevances, résident d’un- Etat contractant; 

‘ a,- dam 1’autre Etat contractant d’ofi provien— 

nent les: redevances, un .ét‘ablissement stable 
auquel se rattache eflEctivement le droit bu 
le ‘bien générateur des redevances. Dans ce 
cas, les dispositions dc Particle 7 sont appli— 
cables. 

4. Si, par suite de relations spéciales existant 
entre le déb‘iteu'r et le créancier “oil 'que l’un 
ct I’autre entretienneht avec de tierces per- 
sonnes, le- montant' des ‘redevances payées; 
compte tenuj de la prestation pour laquefle 
elles sont versées,-excédc celui dont seraient 
convenus 1e débiteUr et la créancier en Fab-4 
sence dc pdreilleé relations, les dispositions du 
présent article ne s’appliquent qu’é cc demicr 
montant; En ce cas, Ia partie excédentaire des 
paiements ‘reste' impOs‘able cdnformément 
2‘1 la Iégislation dc chaqtie Etat cofitractan‘: et 
compte ‘tenu des autres dispositions de la 
présente Convention. -

‘ 

Article 13 

Gains en capital 
I. has gains provenant dc l’aliénatiOn des 
.biefis immobiliers,» tels qu’ils sont défmisvau 
paragraphs 2. de l’articleré, ou de I’ali'énation 
de parts ou de droits analogues dans uhe 
société dont l’actif est’ 'composé principale— 
ment de biens finmobiliers, sont imposables 
dans I’Etat contractant 01‘1 ces biens immobi— 
liers sont situés: ' 

‘

I 

2.. Les. gains jprovmant d’e l’aliénatiOn dc 
biens mobiliers faisant partie dc l’actif d’luin 
établissemcnt stable qu’une entreprise d’un 
Etat éontractant a dam l’a‘utre Etat contrac- 
tant, ou de biens mobiliers constitu‘tifs‘ d’une 
base fixe dont dispose un r‘ésidént d’un'Etat 
contractant dans l’autre Etat contractant po‘fir 
l’exercice d’une profession libérale', y coni— 
pris dc tels gains provenant dé» Bali'énation 
globale dc cet établissem'cnt stable ‘(seul ou 
avec l’ensem’ble' dc, l’entreprise) ‘ou de‘ cette 
base fixe, sont imposables clans c‘et autre_ 
Etat. Toutefois, les gains provenant de I’alié— 
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nation de navires Qu‘d’aéronefs exploités en 
trafic international ct dc biens mobfliers 
afectés 2‘1 l’exploitaticfm desdit's‘ navirest ou 
aé'rofi'efs ne 'sont irnpOSables 'que dans 13Etat 
COntr’act'aflt 01‘); 1‘6 Siége' de la direéti‘on effectie 
we de l’entreprise e'st situé. : 

3". Les gains provcinant dc l’a'liénatio’n die ltous 
‘b‘iens au‘tres que‘ c’eu’x qui sont mentionnés 
aux paragraphes- I et 2 né s'ont imposable‘s 
que d’anS' I’Etat‘rcOntractant dont le cédént 
est un résident. ‘ 

Article i4 

Professions 'itldépendantes . l 

1. Les ‘revenus qu’un résident d’un Etét 
contraictant tire d’uhc profession ljbérale ou 
d’autrcs, activités mciépendantes de caractére 
analogue ne sont imposables 'que din; get 
Etat,_, £1 mains que ce_ résident ne dispose dc} 
fagon habitueflc; dams l’autre Etat contxactant 
d’une basefixe pour l’cxergiced'e SCS activités. 
S’fl dispose d’une tefle base, 165 revenusfisont; 
imposables dans l’aufre Etat, mais uhique— 
m¢nt dams 1a mesurcr 01"1 ils sogt‘im'putabllesr é, 
ladite base 536. » 

' 
,

- 

L’cxpression «professions Hbérales» cpm} ' 

prend. particuliel: les,‘ actziVités- indépen— 
dances d’ordr’e écientifique, littérajré, artisti— 

que, éducatif Qu pédagogiqug, ainsi quc leg 
activjtés indépendantes des médecijis, avocats, 
ingénieurs, architectes, dentistgs et comptables; 

' Article 15» 

Professions dépendante’s- 
‘ 

‘

L 

I. Sous réserve des dispositions dcs articles 
16, I8 et 19, les sa‘lairés, traitements et autres 
rémunérations similaires qu’un résident d’uri 
Etat contractant regoié ’au titre d’un e‘rnplbi 
salarié n6 sont imposables que dans cét Etat, 
5. moins que I’vemp'loi 'nci s‘oit exercé dans 
lf'utre ‘Et‘at c‘éntractant. Si l’erfiploi- y“ est 

T‘BXTE 

exércé, les rémunérations fegues- 2‘1 cé titre 
Sont imposabfes dam cefi-autre Etat. 
2. Nonobstantles diSsitions du paragraphe 
I, les rémunégatiOns: qu’un'fésidcnt dim Etat 
contract'ant regoit‘ ‘au titre .d’un emploi 
salarié-exercié daIis l’éutre Etat ‘contractant ne 
sbn‘t imposa‘blesqué dans I’e premier Etat ‘si: 

a) Le zbénéficiaire s‘éjourne dansl lfautre 13!:t 
pendant une ‘périodéou‘ dés périod’es naexcé— 

- dam pas aur‘tdt’a'l 5183' jour’saulcours d'e l’annéé 
fisca‘l’e considérée;~ ‘ 

12) Les rémun‘érations sdnt‘ Jpayées par un 
emp10yeur out an 'n‘om d’un emplojieursqui 
n’est pas résident dc l’autre Etat, at 
c) La charge des rémunérations n’est pas 
-supportée.pat un établiSsement Stable ou une 
base fix'e que l’employeur adans l’autre Etat. 
3. Nonob'stant les dispositions précédéntes 
du présent article, les rémfinér‘ations .autvtitre 
d’un emploi‘Salarié' exercé £1 :13e d’im navire 
on Jun ééronef en ‘tfafic international sont 
imposaBl'es dans l’Et'ait contractant 01‘). file 

sié‘ge d’erla direction: éfi‘ectivewde‘ Yentreprise 

est situé.‘ 

Article 1 6 

Tmtiémes ‘ 

r . 

Les tmtiémes, je‘tons Ade présence et autres 
rétributions ’similairés’ qu’iun résident cfuh 
Etat Contractant regoit‘er‘r sa qualitéfld'e 

membre du conseil dfadnfinistriatioh-vou» d’e 
surveillance d7une‘vsociété gui est uh résident 
'd‘e‘ ‘l’afitre Etat contractant sont impbsabl‘es' 

dans‘cet ‘autre Etat. 

Article 1 7 ‘ 

Artistesretsportifs - a: r 

' -
' 

1-. Par dérogation» aux dispositions. d 
articles I4. ét 1'5, 1165::riev'enué'que-les .profesv 
sionnels: ’duv :Speéta‘éle, £613 168" artistes dc 
thé’aiére, 'de‘veinémar, dc 19. radio ou de Ia‘ 

télévision et les musiciéns, ainsi que‘ les 
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sportifs retirent dc leurs activités personnelles 
en cettc qualité sont imposables dans l’Etat 
contractant ot‘l ces activités sont exercées. 
2. Nonobstant toute autre disposition de la 
présente Convention, une société d’un Etat 
contractant qui fournit dans l’autre Etat 
contractant les services d’une personne visée 
au paragraphe I, résidentc on non d’un Etat 
eontractant, est imposable dans cet autre 
Etat contractant sur les bénéfices qu’elle 
retire de cette prestation de services, A moins 
que cette société n’établisse qu’elle n’est pas 
contréléc directement ou indirectement par 
cette personne. 

Article 18 

Pensions 
Sous réserve des dispositions du paragraphe I 
de l’article 19, les pensions et autres rémuné- 
rations simflaires, versées 5. un résident d’un 
Etat contractant au titre d’un emploi anté— 
rieur, ne sont imposables que dans cet Etat. 

Article 19 

Fonctions publiques 
I. Les rémunérations, y 'compris les pen— 
sions, versées par un Etat contractant ou 
l’une de ses collectivités locales, ou un 
étabh'ssemcnt public de cet Etat, soit directe- 
ment soit par prélévement sm: des fonds qu’fls 
ont constitués, it une personne physique au 
titre dc services rendus £1 cet Etat, :‘1 cette 
collectivité on '21 cct étabh'ssement public, 
dans l’exercice de fonctions dc caractére 
public, sont imposables dans cet Etat. 
2. Les dispositions des articles‘ 15, 16 et 18 
s’appliquent aux rémunérations ou pensions 
vetsées au titre dc services rendus dans le 
cadre d’une activité commercials on indu— 
striclle exercée par l’un des Etats contractants, 
l’une de ses collectivités locales ou l’un de ses 
établissements publics. 

Pro 

Article 20 

Etudiants et professeurs 
I. a) Les sommes qu’un étudiant ou un 
stagialre qui est, ou qui étajt auparavant, un 
résident d’un Etat contractant et qui séjourne 
dans l’autre Etat contractant 2‘1 .seule fin d’y 
poursuivre ses études ou sa formation, 
regoit pour couvrir ses frais d’entretien, 
d’études ou de formation ne sont pas im— 
posables dans cet autre Etat. 
b) 11 en est de meme de la rémunération 
qu’un tel étudiant ou stagiaire regoit, at titre 
d’un emploi exercé dans I’Etat contractant ofi 
i1 poursuit ses études ou sa formation £1 1a 
condition que cette rémunération soit stricte- 
ment nécessaire 2‘1 son entretien. 
2. Une personne physique qui est un rési— 
dent im Etat contractant au début de son 
séjour dans l’autre Etat contractan€ et qui 
séjourne dans cc derm'er Etat principalement 
dans‘ 16 but d’enseigner ou de se livrer £1 des 
travaux de recherche, ou dans l’un ct l’autre 
de ces. buts, est exonérée d’impét dans ce 
demier Etat contractant, pendant une période 
n’excédant pas deux années é compter de la 
date de son arrivée dans ledit Etat, £1 raison 
de ses revenus qui proviennent dc services 
personnels rendus aux fins d’enseignement ou 
de recherche. 
Cette disposition n’est' pas applicable aux 
revenus provenant dc travaux d’enseigne— 
ment at de recherche Si ces travaux ne sont 
pas entrepris dans l’intérét public mais 
principalement en vue de la réalisation d’un 
avantage particulier bénéficiant é une on :21 

des personnes déterminées. ' 

Article 21 

Revenus non expressément mentionnés 
Les éléments du .revenu d’un résident d’un 
Etat contractant qui ne sont pas expressé— 
mcnt mentionne’s dans les articles précédents 
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de la ptésente Convention ne sont‘imposables 
que dans cet Etat. 

CHAPITRE 1v — Imposition de la fortune 

Article 22 

Fortune 
I. La fortune constituée par des biens immo— 
biliers, tels qu’ils sont définis au paragraphs 2 
de Particle 6, est imposable dans I’Etat con— 
tractant 01‘1 ces bicns sont situés. 
2. La fortune constituée par des biens mobi- 
liers faisant partie dc l’actif d’un établisse— 
ment stable d’une entreprise Cu par des bigns 
mobiliers constitutifs d’unc base fixe servant 
5. l’exercice d’une profession libérale est im- 
posable dans I’Etat contractant ot‘l est situé 

l’établiésement stable ou la base fixe. 
3. Les navires et les aéronefs exploités en 
trafic international ainsi que les biens mobi— 
liers afiectés 5L leur exploitation ne sont im— 
posables que dans l’Eta't contractant oh la 
siége de la direction effective de l’entreprise 
est situé.

" 

4. Tous les autres éléments de la fertune d’un 
r’ésid'ent d’un Etat contractant ne sont im- 
posables que dans cet Etat. 

CHAPITRE V 

Dispositions pour e’liminer les doubles imposition: 

Article 23 

La double impositiOn est évitée de la manjére 
suivante: 
I. Dans 'le cas de la France: 
a) Les rev’enus autres que ce'ux visés ‘a l’alinéa 
b ci—dessous sont exonérés des impéts fran- 
gais mentionnés au sous-paragraphs 3 a dc 
l’article 2, lorsque ces revenus sent-impose.- 
bles en Finlande en vertu de la présente Con- 
vention. - 
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TEXT‘E 

‘17) En ce qui concerne les revenus visés aux 
articles II, 16 ct I7 qui ont supporté l’impét 
finlandais conformément aux dispositions 

desdits articles, la France [accords aux rési— 
dents de France percevant de te‘ls revenus dc 
source finlandaise un crédit d’impét corres- 
pondant :‘11’imp6t pergu en Finlande. 
Ce crédit d’impét, qui ne p¢ut excéder le 
montant dc l’impét pergu sur les revenus en 
cause, s7impute sur les impéts visés ‘a l’alinéa 

3 a dc Particle _2 dans 163 bases desquels lesdits 
rcvenus sont inclus. 
rc) Nonobstant les‘ dispositions des alinéas a 

at b, 1’imp6t frangais peut étre calculé sur 16 
revenu imposable correspondant au montant- 
global du revenu imposable conformément 
‘a la législation frangaise. 

2. Dans le cas de la Finlande: 
a) Les revenus et les éléments de la fortune 
autres que ceux visés z‘a. l’alinéa b ci—dessous 

sont exonérés des impéts fullandais men- 
tionnés 21 l’alinéa 3 I) de Particle 2,10rsque ce's 

revenus ou ces éléments de la fortune sont 
imposables en France en vert'u de la présente . 

Convention. 
19) En ce qui concerne les revenus Visés aux 
articles Io, II, 16 et 17 qui ont supporté 
l’impét frangais conformément aux disposi- 
tions desdits articles, la Finlande accorde aux 
résidents de Finlande percevant dc tels 

revenus de source frangaise un crédit d’impét 
correspondant é l’impét pergu en France. 
Ce crédit d’impét, qui ne ‘peut excéder le 
montant dc l’impét pergu sm: les revenus en 
cause, s’impute sur les impéts visés é 1’a1inéa 
‘3 I) de Particle 2 dans 165 bases desquels lesdits 
revenus sont inclus. 
c) Nonobstant les dispositions des alinéas a 

et 12, l’impét fmlandais peut étre calculé sur 
le revenu imposable en Finlande en vertu de 
la présente Convention, au taux correspon— 
dant au mantant global du revenu imposable 
conformément £1 la législation finlandaise- 
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CVHAPITRE VI — Dispositions spe’ciales 

Article 24 

Non-discrimination 
1. Les nationaux d’un Etat contractant ne 
sont soumis dans l’autre Etat contractant £1 
aucune imposition ou‘ obligation y relatiVe, 
qui soit autre ou plus lourde ‘que celle é“ 

laquelle soné ou pourront étre assujettis les 
nationaux dc cet autre Etat se trouvant dans 
la méme situation. ‘ 

2. Le terms mationaux» désigne: 
a) Toutes les peréonnes physiques qui possé— 
dent-1a nationalité d’un Etat contractant; 
b) Toutes les personnes morales, sociétés de 
personnes ct associations ‘constituées con— 
formément 51 1a légiélation en vigueur dans un 
Etat'contractant. - 

3. Les apatrides ne sont soumis dans un Etat 
contracfant 3a aucune imposition ou obliga— 
tion y relative, qui soit autre 011 plus lourde 
que celle £1 laquelle sent 011 pourront és‘re 

~ assujettis Ies nationaux de cet Etat se trouvant 
dans la méme situation. 
4. L’iniposition d’un établissement stable 
qu’une entreprise d’un Etat contractant a 
clans l’autrc Btat contradtant n’cst pas établié 
dans cet aufre Etat d’une fagon moins 
favorable que l’imposition des entreprises de 
cet autre Etat qui excercent la méme activité. 
Cette disposition ne peut étre interprérée 
comme obligeant I'm Etat co'ntractant £1 

accorder aux résidents dc l’autre Etat "con— 
tractant lcs déductions personnefles,' abatte- 
Itients et réductions d’impét en fonction de 
la situation ou des charges dc famille qu’il 
accordé é scs propres résidents; ._ 

5. L65 entreprises d’un Etat cohtractant, don 
Ie capital est en tOtalité ou en partic; directe- 
ment ou indirectement, détenu ou contrélé 
par un‘ ou plusieurs résidents dc l’autre Etat 
contractant, ne .sont soumises dans le pra- 
mier Etat contractant 3a aucune disposition ou 
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obligation y relative, qui soit autre ou plus. 
lourde que celle é laquelle sont ou pourront- 
étre assujetties les autres entreprises dc méme 
nature de ce premier Etat. 
6. Le termé «imposition» flésigne dam le 
présent article 165 impéts de toute nature ou 
dénomination. 

Article 25 

Procédure 
.

k 

I. Lorsqu’un‘ résident cl’un Etat contractént 
estime que les mesures prises par un Etat 
contractant ou par chacun des ‘deux Etats 
entrainent‘ ou entraineront pour lui une 
imposition-non- conforme £1 13; présente Con— 
vention, i1 peut,‘ indépendémment des 
rec‘ours prévus par la législatic'm nationalc de 
ces Etats, soumettre son cas é l’autorité com— 
pétente de I’Etat contractant dont il est rési— 
dent. :

: 

2.. Cette autorité s’efforcera, si la réclamation 
lui parait fondée ct si elle’ niest pas elle—méme 
en mesure d’apporter une solution satis— 
faisante, de régler 13. Question par voie d’ac— 
cord amiable avec l’autorité compétenté dc 
l’autre Etat contractant, en vue d’éviter une 
imposition non confor'me A 13. Convention. 
3. Les autorités compétentes des Etats con- 
tractants s’efforccnt, par voie d’accord amia— 
ble, dc résoudre les difiicultés auxquelles peut 
donner lieu l’applicatio’n de 19. Convention; 
Efles peuvent aussi se concerter en vue 
d’éviter la double imposition dans les cas non 
prévus par 13. Convention. 
4. Les autorités compétentes des'Etats con— 
tractants péuvent communiquer directemént 
entre elles en vue de parvenir a un accord 
comme il est indiqué aux 'paragraphes précé— 
dents. .Si‘ des échanges de vues ,oraux‘ sem— 
blent devon: faciliter cet accord, ces échanges 
de vues peuvent ~avoir lieu au sein d’une 
commission vcomposée de représentants des 
autorités‘ compétentcs des Etats contractants. 
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5'. ‘Les "autorités compétentes des Eta'ts 

contractants détertninent les modalité‘s d’ap— 

plicatiOn de "la préSente Convent'i'onh 

Article 26 

Echange de ren'seigném'ents‘ 
I. Les autorités compétentbSudes Etats Icon— 
tractants 'échéngeront' les rensci‘gnements‘ 

né'cés'sairespour appliquer les di'sposit-ibns de 
la présente ConventiOn ct Cellcs dés lois 

internes des Etats contractants relatives- aux 
ilnpéts visés par la Convention dans la 

meSurc '01‘1 l’imPOSitiOIrqu" elles prévoient est 
conforme 53. 1a Conventidn. Tout tenseigne— 
ment ainsi échangé sera tehu' secret Ct ne 
pourra étre Communiqué qu’aux personnes 
du'gutorités chargéesde l’établissement ou du 
recéuvrcment des impéts visés par la pré— 
sente Convention} 

4
‘ 

2. Les dispositions du paragraphe '1 n6 psu— 
‘vent en aucufi _Cas étre interprétées- comme 
imposafit ‘a l’un. C165 Etats co'ntractants 

I’obligation:
‘ 

a) De prendre des disPositions admitfiétra— 
tivés' d’érogean't it say propre lég-islation' 0U; 21‘ 

'Sa p'ra’ti‘que admitiistrativé bu -'21 Cellé dc 
‘l’autre Etat contractant; 

V

‘ 

'12) De ‘f0ufnir de‘s renseignements q'ui ne 
_poufr’aient étr'e obtéfius' sur la base de sa 
propre législation 611;- (33115 Le cadre d’e‘sa 

pfétique- administrative .n‘o'rmaler ou de celles 
de l’autre Etat cohtractant; ‘

“ 

C)-De; transmett're ‘d'es rénseignenients‘aqui 
révéleraient un secret cammeréia1,'indu§triel', 

_ 
profes'siohnel ou un pr'océdé commercialf ou 
des renseignements dc'm't 1a :co'rnmiinicatioh 

serait contraire :21 l’ordre public. 

3. L’échange d‘e tenseign'eme‘nts sera effectué 
soit d’ofiice, soit sur demandc en celqui 
conccme des casrconcrets. Lges i’utorités coin— 
pétcntcsh dps Etats contractants étaBliront 
d’ufi corm'nun accord la liste des renseigne- 
ments qui serOnt commuhiqu‘és d7'ofl‘ice.‘ 

Supplement Bulletin» Vol. Decembér/dé'cembté 1'97: 

TBXTB 

Article 2-7 

Assistance au reco‘uVrefnent 
I. Les deux Etats contraétants conv’iennent 
de se -15réter mutuéllement assistance ct 
‘a'p'pu‘i e‘n Vue de recouvrer, shivant les r‘égles 
ptopres’ 5. léur légis‘lation, les i‘mpéts auxq'uels 

s’applique 1a préscnte COnventiofi, ‘les majo- 
rations dc droits, dro'it's‘ e‘n‘ sus,~ indemnités d: 
retard et intéréts et frais afférents 2‘1 ces impéts, , 

lorsque ces sommes Sbht défim'tivement dues 
en application des lois dc ‘1’Etat demandeur.

‘ 

2,‘ La‘demande formulée-é. cetté fin doit étte 
accompagnée des dOCuments exigés par Ies 
loi_s _de l’Etat requérant pour étabiir clue ,Ies 
sommes é rcgouxirer sont définitivement dues. 
3;. Au vu de ces clofizument's, les, significa— 

tions ct- mesures dc recouvremcnt let 
1 

db 
perception ont lieu I’Eté't‘réquis confér— 
niément aux lois appliqablés pout le recou— 
vrcmént ct Ia perception ‘de ses propres 
impéts. cs titres dc pércep'tion, en parti- 
cufier, sont rendus exécutoircs Ham ‘1‘; forme 
Prévuc par 12; législation dc cet Etét- ‘

r 

4. Les créances fiscalés 2L recofivrcr m: serqnt 
pas cbnsidérées comme dies créances priviIéL 
Igiéés ,dans l’Etat requiS- 

' 

~

‘ 

57. ce gui conccme Ies créances‘ fiscales‘ qfii 
seront encore susceptibIes d6 recoufs; l’Etat 
créancierg pour la sauvcgarde de ses droits, 
'peut figghafider £1 l’autrc Etat dé' prendre’1§§ 
mesumjs figmenvatoii¢3' ‘que' la Iégislation 

V 

dc 
celui—ci autorise. 

V H 
H.‘ 

Article 28 

Fonctionnaires diplqmatiques ct consulaires 
I. Les dispositions 36 Id présente Convention 
ne portent pas atteinte aux~privi1éges fiscaux 
dont bénéficient; l’es" ‘memb‘res des: missions 
diplomatigues et leur‘s dbmestiques :privés 
ainsi quc les ‘membres «des postes ~Consfil'agires 
fen Vertu‘ ‘soit dcs" ‘rég‘les‘ dfi‘ dxoit' des: vganS, 

Soit de 'dispositibns cenVentiOnhell‘eSu- - 

' ' 
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2. La Convention ne s’applique pas aux 
organisations internationales, 2‘1 leurs organes 
et fonctionnaires, ni aux personnes qui, 
membres dc missions diplomatiques ou 
consulaires d’Etats tiers, sont présentes dans 
un Etat contractant ct nc sont pas considérées 
comme résidentes de 1,1111 ou l’autrc Etat 
contractant au regard des impéts sur 1c: 

revenu et sur la fortune. 

Article 29 

Extension territoriale '

I 

I. La présente Convention peut étre étendue, 
telle quelle ou avec les modifications néces— 
saires, aux Territoires d’Outre—Mer de la 
République frangaise qui pergoivent (165 im- 
péts dc éaractére analogue 2‘1 Ceux auxquels 
s’appliquc la Convention. Une tells exten— 
sioh prend efl‘et 5; partir de la date, avec les 
modifications et dans les conditions, y com— 
pris 163 conditions relatives 5. la ceésation 
d’application, qui sont fixées d’un commtm 
accord enprc les Etats contractants par échan— 
ge dc notes diplomatique’s ou selon toute 
autre procédure conférme i leur‘s disposi— 
tions constitutionnelles. 
2. A moins que les deux Etats contractants 
n’en soient convenus autrement, lorsque la 
Convention sera dénoncée par l’un d’eux en 
Vertu de'l’article 31, elle cessera dc s’appli— 
quer, dans les conditions prévues :‘1 cet article, 
5. tout territoire auquel elle a été étendue 
conformément 'au présent article.

' 

CHAPITRE VII — Dispositions finale: 

Article 30 
Entrée en vigueur ‘ 

I. Chacun des Etats contractants notifiera £1 

l’autre l’accomplissement des procédures 
requises par sa légiSlation pour la mise en 
vigueur de la présente Convention. Celle—ci 
entrera en vigueur le premier jour du mois 

F14 

suivant celui au cours duquel a cu lieu la 
demiére de ces notifications.1 
2. 865 dispositions s’appliqueront pour la 
premiére fois: 
a) En France: 
1') En ce qui concerne, d’une part, 165 impéts 

pergus par voie dc retenue 5. 1a source sur 
les dividendes et les intéréts, d’autre part, 
163 paiements prévus :21 l’article 10, para- 
graphes 3 et 4, aux produits mis en paic— 
ment 2‘1 compter de la date dc l’entrée en 
vigueur; ‘ 

ii) En ce qui concerne les autres impéts sur le 
revenu, é. l’année d’imposition 1970 etyaux 

A années suivantes; 
11) En Finlande:

. 

i) En ce‘ qui concerne les impéts pergus par 
voic dc retcnue 51a source sur les dividen— 
des et les intéréts, aux produits mis en 
paiiement é compter de la date dc l’entrée 
en vigueur; 

ii) En ce qui conkerne les autres impéts sur le 
revenu, é l’année d’imposition 1970 et aux 
années sulvantes. 

.

‘ 

3. L’entrée en vigueur de la présente Con— 
vention mettra fin i la Convention du 25 
aofit 1958 entre la Finlande et la France ten— 
dant £1 éviter les doubles impositions et 5. 

établir des régles d’assistance administrative 
réciproque en matiére d’impéts sur les 
revenus et sur la fortune. 
Les dispositions de cette Convention cessa— 
ront de s’appliquer £1 compter de‘la date 2‘1 

laquelle les dispositions correspondantes de la 
présente Convention entreront en vigueur 
pour la prcmiére fois qonformément au 
paragraphe I ci—dessus. ~ 

Article 31 

Dénonciation 
La préSente Convention demeurera en vi- 
gueur tant qu’elle n’aura pas été dénoncéc 

I. No notifications have been made. 
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par l’uIi des Etats contractants. Chacun d'es
‘ 

Etats contractants peut dénoncer 1a Conven— 
tion par voie diplomatique dans les six 

premiers mois dc chaque année civile suivant 
sl’an‘née I975. Dans ce cas, 1a Convention 
cessera d’étre applicable: 

(1) En France: 
i) En .ce qui concerne, d’une part, 165 1'mpfns 

pergus par voie dc retenue £1 19. source 8111: 
lcs dividendes ct lcs intéréts, d’autre part, 
165 paiements prévhs £1 Particle 10', para— 
lgraphcs 3 et 4, aux produits mis en paie— 
ment aprés’ 1e 30 iuin de l’année civile 
suivant immédiatement celle au cours de 
laquelle le préavis aura été notifié; 

ii) En ce qui conceme les autres impéts sur lc 
revenu, pour toute année d’impoSition 
suivant l’année au cours dc ‘laquellc 1e 
préavis aura été notifié. 

5) En Finlande: . 

i) En ce qui concerne les impéts pefgus par 
Voie dc'retenue 311a source sur les intéréts, 
aux produits mis en paiement .aprés 16 30 
juin de l’année rcivile suiVant immédiate— 

TEXT}! 

ment cells au cours de laquelle. le préavis 
aura été notifié; 

ii) En ce qui concerne les autres impéts sur 
le revenu, pour toute année d’imposition _ 

suivant l’annéc au cours de laquelle le 

préavis aura été notifié.
7 

En foi dc quoi, les soussig'nés, dfiment auto- 
risés é. cet cffet par leurs Gouvernements res- 
pcctifs, ont signé 1a présente Convention et 37 
out apposé leur sceau. 
Fait 51 Helsinki, le II septembre 1970, en 
d6ux originaux, chacun en langue {gangaisc 
et en langue finnoise, les deux. textes faisant 
également foi. 

Pour 1e Gouvcmement de la République 
frangaise: ' 

MAURICE S CHUMANN. 

Pour le Gou‘vernement dc la République de 
Finlande: 

VAINO ‘L‘ES‘KINEN. 
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