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The Internafional B'ureah of Fiscal Documen- 
tation was founded in 1938. For reasons‘ of 
organizing character this Bureau is established 
as a separate foundation according to Nether- 
lands law. The Bureau is. a scientific, indispen- 
defit, ‘n‘on-profit making, non-political foundation 
of which the purpose is defined in the articles 
as follows: 
(art. 2) The Object of the International Bureau 
of Fiscal Documentationjs the foundation and 
maintenance of an international documentation 
bureau, in ogder to supply information in fiscal 
legislation and the application of fiscal law, and 
to stimulate the study of fiscal science. 
(art, 3.) The InternatiOnal Bureau of Fiscal Do- 
cumentation shall endeavour to realise this ob- 
ject by: 
a. founding a library on fiscal legislation, books, 

periodicals and other publications; 
I). supplying information; 
c. giving any one the opportunity to study all' 

material available in its library; 
d. issuing a periodical; 
6. any other appropriate measures. 
In'close cooperation with the I.F.A., and with 
the aid of expert correspondents throughout the 
world, the Bureau acquires as much information 
as possible in the field of international and 
compaféti've' faw. The Bureau is thus able to 
supply data (but not advice) on specific tax 
problems. A fee, necessary for the maintenance 
and extension of the Bureau, is charged on a 
time/cost basis. The Bureau has published two 
series of monpgraphs: “Publications of the Inter- 
national Bureau of Fiscal Documentation” and 
“Studies on Taxation and Economic Develop- 
ment”. 
The Bureau also published European Taxation, 
'now a monthly journal on the tax systems of 
Europe. Tax New: Service, published twice per 
month, provides rapid information" on- world- 
wide tax develbpments. Supplementary Service 
to European Tzzxation is a loose-leaf reference 
work. 
The loose-leaf series, Guide: to Em'opean Tax- 
ation comprises. “T-he Taxation, of Patent Royal- 
ties, Dividends, Interest, in Europe”, “The Tax- 
ation of Companies in Europe”, “The Taxation 
of Private Investment Income” and “Value Added 
Taxation in Europe”. 
The loose-leaf series, Tax Treaty Guidex corn- 
prises “Handbook on the U.S.-German Tax Con- 
vention” and “Handbook ’on the Dutch-German 
Tax Convention” (in German). The Bureau has 
also published two IOOSe-leaf reference works, 
Corporate Taxazz'on in Latin America and African 
Tax S yxtemx. 
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Le Bureau International de Documentation Fis- 
cale fut fondé en 1938. Pour des raiso'ns de 
caractére organisatoire, ce Bureau est établi 
comme une fondation séparée‘conformément au 
droit civi1~ néerlandais. Le Bureau est une insti- 
tution scientifique, indépendante, sans but lu’cra- 
tif et sans objet politique, dont 1e but est défim' 
dans les statuts comme suit: 
(art. 2 ) Le but du Bureau International de Do- 
cumentation Fiscale est d’établir et de maintenir 
un bureau international de documentation ten- 
dant 2‘1 fournir des informations concemant Ia 
législation fiscale et I’application du droit fiscal, 
ainsi qu’é. stimuler l’étude de la science fiscale. 
(art. 3) C’est par les moyens suivants que le 
Bureau se propose d’atteindre ce but: 
2.. en établissant une bibliothéque fiscale d’ou- 

wages, revues et autres publications; 
13. en fou’missant des informations; 
c. en procurant 2‘1 tous ceux qui s’y intéressent 

l’occasion de consulter Ces ouvrages; 
d. en publiant un périodique; 
e. en recourant 2‘1 tout autre moyen adéquat. 
Par une coopération étroite avec l’IFA et avec 
l’aide de correspondants é travers le monde, 1e 
Bureau rassemble toutes les données possibles 
en matiére de droit international et comparé. 
De cette fagon, le Bureau est a méme de foumir 
des renseignements concernant des problémes 
fiscaux spéciaux mais sans donner d’avis. Des 
honoraires, nécessaires pour le maintien et l’ex— 
pansion du Bureau, sont demandés sur Ibase du 
temps nécessaire et du cofit. Le Bureau a publié 
deux séries de monographies: “Publications du 
Bureau International de Documentation Fiscale” 
et “Studies on Taxation and Economic Develop- 
ment”.

I 

Le Bureau publie aussi Bumped” Taxation, qui 
est devenu une revue mensuelle sur les systémes 
fiscaux européens. Tax New: Sew/ice, publié 
deux fois par mois; donne une information 
rapids, :‘1 l’échelle mondiale, de tout ce qui touche 
A la fiscalité. Supplerizentary Service to European 
Taxation est un ouvrage de référence. présentée 
sous feuilles mobiles. 
Guides. to European Taxation, également une 
publication sous feuilles mobiles, cofnprend 
"L’imposition de Redevances’, Dividendes et 
Intéréts en Europe”, “L’imposition des Sociétés 
de capitaux en Europe”, “L’imposition de revenu 
des investissements privés” et “La: Taxe sur la 
Valeur Ajoutée en Europe”, 
Tax Treaty Guides, une autre publication sous 
feuilles mobiles, comprend le “Manuel relatif 
51 la Convention fiscale Allemagne - Etats Unis" 
et le “Manuel relatif 2‘1 la Convention fiscale 
Pays-B215 - Allemagne” (en langue allemande). 
Le Bureau a également publié, Corporate Taxa- 
tion in Latin America et African Tax Syxtemx, 
deux ouvrages d’information sous feuilles mm 
‘biles. '

'
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The I.F.A. Was founded on the 12th of February 
1938 by tax experts of a number of countries. 
Purpose and working—method are defined as fol— 
lows in the Articles: 

Aim 
(art. 2) The aim of the Association is the study 
and advancement of international and compara- 
tive law in regard to public finance and especial- 
ly international and comparative fiscal law and 
‘the financial and economic aspects of taxation. 

Plan of action 
(art. 3 ) The Association shall endeavour by all 
legal means to realise this aim: 

' a) 'by scientific research;
7 

b) by holding congresses and confercn'ces; 
c) by publications; 
d) ‘by co-operation with all‘ data collecting 

organisatiohs, especially the International 
Bureau of Fiscal Documentation in AmSter- 

, dam; 
e) by all other appropriate methods.

* 

In the following countries thexe' are national 
bljanches. Members living in once of these coun— 
tries _should approach the secretary of their 
branch Whose address is stated below: 

Argentina/Argentine 
Auxtralia/Aunralie 

Auxtritz/Auiric/ae 
platz 4, 1080 

Belgium/Luxem bourg/Belgique 
Brazil/Bréxil 

Prof. Dra J. H. Christiaanse 

Alun G. Dav\ies 
Prof. N. Amorés Rica. 
Max Laxan 
Prof. Dr. K. V. Antal 
Dr. R. Casas 
Dr. H. Fabricius 
Sidney I. Roberts 
Me Paul Sibille 
Aa. Spang Hanssen 
Philip F. Vineber-g 

( 
vicc-presidgnts 

members ' 

ii

* 
L’IFA fut fondée le‘ 12 fé'vrier 1938 par un 
nombre d’experts en matiére fiscale de divers 
pays. Le but at l’organisation sont définis dans 
les Statuts comme suit: - 

Obie! 
(art. 2) L’assoc'iation a pour objet l’étude et la 
promotion du droit international et comparé en 
matiére de finances publiqhes, et spécial¢m¢nt 1e 
droit fiscal international et comparé ainsi que 
les aspects financiers et Iéconomiques dé ‘la 

fiscalité. , 

Plan d’Action 
(art. 3) L’assqciation tendra par toutes voi'es 
légales é. réaliser cet objet: 
a) parlaxecherche scientifique; 
b) par la tenue -de congrés et de colloques; 
c) par des publications; 
d) par la collaboration an fonctionnement de 

tous organismes de documentation, notam- 
ment 1e Bureau International de Dgcumen- 
tation Fiseale 5 Amsterdam; 

5) pa: tout autre moyen approprié.

*
* 

Dan's les pays suivants, 1’IFA a. 1m groupement 
national. Les membres résidant‘ dans un de ces 
payrs doivent s’adresser an secrétaire de leur 
groupement dont l’adresse est donnéevc‘i’dessous: 

Dr. Enrique J. Reig, Florida 142-p1-of. 193. Buenqs Aires 
C, I. Beng, Bank of New ,Zealand House, 12th fl., 

St, Sydney 2000 . 

Dr. A.. Hértlehner, Kammer der Wirtschaftstreuhfinder, Benne- 

333 George , 

Vienna VIII 
Marc Baltus, Ave .du Derby, 1, 1050 Brussels, 
Mairo Caldeira de Aqdrada, Av. AImte Ban-050 81 — 1_2°' agd‘ar— 
S/1222-30, Rio de Janeim

.V
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. S witzerlémd / 3‘ uime 

United Kingdom/Royaume Uni 
U .S. of America/E. U . d’Amér. 

Uruglmy/ U mgzmy 

General S ecrgtariat IPA: 
Secrétarigt Généml IPA: 
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l 

Marc Leduc, Alum. Co. aada Ltd., P.Q.B. 6090', Montreal 101 
Quebec

‘ 

Sergio Garcia Grénados, Saravia-sc Munoz, 4 A 8-72 26:12; 1/Piso 
3, Guatemala. Co-Secretary: H. Pacheco, A., Pacheco Coto Law 
Office, P.O.B. 6610, San José (Costa. Rica.) 

M. Qstergaard, Dans’k. Skattevidenskzbelig Forming, Kfonprin- 
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SF 00100 Helsinki 10 
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Lisbon-2 
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* m ‘ART‘ICLES * * * 

THE UNITED STATES 
INTEREST EQUALIZATION TAX 

RICHARD D. POMP *: 

In 1964, the Bulletin presented 471 (With? 072 the newly propoxed Unitéd Stat“ 
Interext Equalization Tax (See Volume XVI-II, p. ‘3). ‘Alzbazzgla the tax was 
intended to be only a fempomry measure, it [my been continually extended and 
amended. The following article dexm'bes Ilse prevent contour; of the tax. 

I.‘ INTRODUCTION 

The United States interest equaliZation tax 
(IET) 1 is a one-time tax levied on the 
acquisition of certain foreign securities. It 
was proposed by'President Kennedy2 in 
order to reduce the United States balance- 
of-payments deficit by restricting portfolio 
investment. 3 Pribr to the enactment of the 
tax in 1964, 4 many foreign. debt issues 
were attracting a substantial amount of 
dollazs because of their high interest rates. 
The IET attempts to “equalize the yield of 
foreign issues with that of domestic issues 
and thus diminish the attractiveness of 
foreign obligations. 

‘

' 

. The tax was introduced as a temporary 
mgasure and was originally scheduled to 
expire in 1965. The continuing Unted 
States balance-Qf-payments deficit, coupled 
with the IET’s success in reducing foreign - 

investment, has resulted in six extensions 
of the tax. The IET is now scheduled to 
expire on July. 1, 1974, but current inter- 
national monetary conditions may. neces- 
sitate another extension. 
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II. TAXABLE EVENT ' 

The IET is a tax on the acquisiti'on by a 
United States‘ pet'son of stock of a foreign 
issuer 5 or of a debt obligation of a foreign 
oblfgor (if such obligation has a period 

* Member of the Faculty, Harvard Law School-’5' 
International Tax Program, B.S., summa cum 
laude, U. of Michigan; J. D., magna cum 
laudé, Harvard Law School: Former cditor, 
European Taxation. ' 

1. INT. REV. CODE of 1954, §§,4911-4931. 
2. President’s Special Message on Balance of 
Payments, 109 CONG. REC. 12806 (1963). 
3. Portfolio investment is generally cqnsidered 
to'be. a less than 10% intergst in 2i corpofation 
or partnership. Foreign direct investment (i.e., 
a 10 % or more interest in a corporation or 
partnership) is regulated by the Department of 
Commerce's Foreign Direct Investment Program. 
See Section VII A, infra. 
4;. Act of "September 2, 1964, 78 Stat. 809. The 
tax‘ applies retroactively to July 19, 1963. 
5_. Although the IET was in response to the 
higher Interest rates of foreign debt obligations, 
it was made applicable to the purchase of 
equity issues in order to prevent a substitution 
of stock for 'debt. - ' ~



U.S.A.: INTEREST EQUALIZATION TAX 

remaining to maturity of one year or more). 
Although the tax is imposed on the United 
States person acquiring the foreign secu- 
rities, it is normally passed on to the seller 
or borrower. 
The tax is levied on the actual value of 
the securities acquired. 6 In general, the 
actual value is determined by the consider- 
ation that would have been paid by a put- 
chaser in an arm’s length transaction. 

A. Arguisz'tion 
The term “acquisition” includes-any pur- 
chase, transfer, distribution, exchange, or 
other transaction by virtue of which owner- 
ship is obtained. 7 In order to reach those 
situations that are arguably outside the 
definition of acquisition but which should 
nonetheless be taxable under the rationale_ 
of the IET, the statute specifies that cer- 
tain transactions constitute acquisitions. 
For example, a contribution to the capital 
of a foreign corporation or partnership is 

cpnsidered to be an acquisition of stock. 8 

The acquisition of securities’ "Jof a domestic 
corporation or partnership airailed of for- 
the principal purpose of obtaining funds 
for a foreign issuer or obligor is treated 
as the aquisition of foreign securities‘. 9 

On the Ether hand, certain transactions 
that do not result in an outflow of dollars 

' 

are specifically excluded from the definition 
of acquisition. Thus stock dividends and 
transfers by legacy of gift are not treated 
as acquisitions. 10 

B. United State: person: 
“United States persons” include citizens or 
residents of the United States, partnerships 
or corporations created or organized in 
the United States, agencies' or wholly- 
"owned instrumentalities of the United: 
States, States or political subdivisions there- 
of, and certain estates and trusts. 11

4 

C. Stock or debt obligatiom 
The term “stock” includes any stock, share, 
or other capital interest in a corpogation, 
or any interest of a partner in a partner- 
ship. Stock includes an Option to acquire 
stock. A debt instrument whose terms 
allow it to be converted to stogjk within 5 
years from the date on which interest 
begins to accrue is also considered to be 
stock. 12 
The term “debt obligation” includes any 
indebtedness, whether or not represented 
by a bond, note, or other writing, and 
Whether or. not bearing interest. 13 Am 
nuities or obligations of an insurer‘ to pay 
under an insurance contract are not con- 
sidered to be deBt obligations. 
As mentioned above, debt obligations are 
taxable'only if the “period remaining to 
maturity” is. at least 1 year. 14 In general, 
the period remaining to maturity begins on 
the date of the obligation’s acquisition and 
ends ’on the date of payment. 15 A debt 
obligation having no fixed or determinable 
date for the payment of principal is treated 
as having a period remaining to maturity 
of 281/2 years. Debt obligations that are 

6. INT. REV. CODE of 1954, § 4911 (b). 
Hereafter, all references are to this Code unless 
otherwise indicated. A special rule applies 
where securitiés are acquiged as the result of 
the surrender, extension, renewal, or conversion 
of previously owned securities, 6: the Exercise 
of an option or similar right. See § 4913 (a). 
7. § 4912 (a). 
8. §44912 (b) (2). 
9. § 4912 (b), (3). 
1 . § 4914 (a). 

. §4920 (a) (4). 
12. §4920 (a) (2). 
13. §4920 (a) (1). 
14. The President has the power to levy the 
tax on foreign debt obligations. having a period 
remaining té maturity of less than 1 year. See 
§ 4921 (a).

‘ 

15. §4920 (a) (7). 

H H 
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payable on demand (e.g., cértain baink de- 
posits) are deemed to have a period re- 

’ mining to maturity of ‘l‘ess than 1 year. 

D. Foreign muer or obligor 

The term “foreign issuer or obligor” in- 

cludes any nonresident alien individual and 
any corporation, partnership, estate, or trust 
that is not a- United States person.- Also 
included is any international organization 
of which the United States is not a member 
and any foreign government-or political 

subdivision, agency, or instrumentality 
thereof. ‘ - A 

'

’ 

Under certain circumstances, a United 
States person may elect to be treated as a 
foreign issuer or obligor. See Section VII, 
infra. - - - 

'
- 

III. RATES 

A. Debt obligation;
. 

The rates of tax levied on the acquisition 
of foreign debt obligatipns are a function 
of the period remaining to maturity. Spe- 
cifically, the tax rates are intended to 
equal the present value of the difference 
between European interest rates and the 
United States interest rate. 17 In this man- 
'ncr the IET attempts to equalize foreign 
and domestic interest rates. 
The base rates of tax are specified in the 
statute. 18 Because there is fluctuation In 
:both the foreign and domestic interest 
rates; the President has the authority to 
increase or decrease the base rates in order 
to achieve the balance-of-payments objec- 
tive of the IET. 19 Statutory ceilings are 
provided above which *the tax may not be 
increased'20 but no floats are provided; 
the President thus has the power to effec- 
tively eliminate the tax. 
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In 1969, President Nixon get the present 
rates as indicated in the table on 13.6.21 

B. Stock 
The tax on the acquisition of foreign stock 
is 11.25% of the stock’s actual value; thus 
stock is treated as long-term debt. 

IV. EXEMPT TRANSACTIONS 

AlthOugh the basic Principles of the IET 
can be stated simply, the actual legislation 
is_.§1uite complex. This complexity arises 

frbm a profusion of exemptions and elec- 
tive provisions. These provisions exempt 
frpm thé tax those areas of foreign in- 

vestment where the United States balance- 
of-payments is not adversely affected. In 
addition, they exempt investment that is 

not motivated by intereét rate differentials. 
The exemptions also avoid impairing nor- 
mal commercial transactions and reduce 
unneceSsary hardship. Finally, they avoid 
conflicts With other national objectives, for 
example, aid to less developed countries. 

Many exemptigns are quite technical and 
affect only special interest groups. This 
Section discusses the exemptions that have 
more general applicability.

' 

16. § 4920 (g) (3').
> 

17. H. R. No. 1046, 88th Cong. lst Sess. 
11-12 (1963).” 
18. § 4911 (b) (1‘). With respect to debt 
obligations, the base rates range from 1.05% 
(for a maturity period bet‘Wecn 1 and‘ 1% years) 
to 15% (for a maturity period exceeding 281/2 
years). The base rate for stock is 15%. 
19. § 4911 '(b) (2). A 

20. The ceiling is 22.5% in the case of stock 
and ranges from 1.58% (for a maturityperiod‘ 
between 1 and 11/; years) to 22.5% .(for a 
maturity period exteeding 281/2 years) in the 
case 9f debt obligations. See § 4911 (b) (2). 
21. Exec. Order No. 11464, 1969-1 CB 292’.
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If the period remaining to maturity is: 
The rate of tax as a per- 
centage of actual value is: 

1 year, but less than At least 1% years ........................... 0.79 
At least- 1% years, but less than 11/2 years ............................ 0.98 
At least 1% years, but less than 1% years ..... 1.13 
At least 1% years, but less than 2% years : ......... 1.39 
At least 21/4 years, but less than 2% years ....... 1.73 
At least 2% years, but less than 31/2 Years ............ 2.06 
At least 31/2‘ years, but less than 41/2 years .............. . ........ _» ..... 2.66 
At least 41/2 years', but less than 51/2 years ...... 3.26 
At least 51/2 years, but less than 61/2 years ........................... 3.83 
At l‘east 61/2 years, but less than 71/2 years ....................... 4.35 
At least 71/2 years, but less than 81/2 years ............................. 4.88 
At least 81/2 years, but less than 91/? years ...- ........................ 5.33 
At leést 91/2 years, but less than 101/2 years ........................... 5.78 
At léast 101/2 years, but less than 111/2 years , .......................... 6.23 
At least I'll/2 years, but less than 151/2 years ........................... 6.83 
-At least 131/2 years, but. less than 161/2 years ........................... 7.73 
At least 161/2 years, but less ‘than 181/2 years ........................... 8.51 
At leasf 181/2 years, but less than 211/2 years ........................... 9.19 
At least 211/2 years, but less than 231/2 years ........................... 

‘ 
9.79 

At least 231/2 years, but less than 261/2 years .......................... l" 
' 

10.31
I 

At least 261/2 years, but less than 281/2 years ........................... 10.76 
' ............................. 11.25 281/2 yearé or more ...... :....; ................ 

A. Prior United State: ownership 
Since transactions between United States 
persons do not affect the balance-of-pay- 
m_ents, an exemption is provided for fo- 
reign securities acquired from a United 
States person; 22 The seller must have been 
a United States person throughout his 
period of owngrship (or since July 18, 
1963) and must have either paid the IET 
with respect to his acquisition of the se- 

curities or acquired them taxireej 

B; Inven‘ment; in [en debeloped coun- 
trie: or area: 
To avoid deterring the flow of private

6 

capital to less developed areas, an exemp- 
tion is provided for the acquisition of : 23 

22. § 4918 (a), An exemption from the IET 
is provided for any acquisitiOns made by a 
resident (who is not a United States' citizen) 
during the first '90 days after becoming a resi- 
dent. § 4914 (-b) (.15). On a SubSequent dis- 
position of the securities, the resident is not 
considered as a United States “person. § 4914 (j). 
Therefore, if tlrie resident were to sell the secur- 
ities, the purchaser cot'lld not claim an exemption 
on the grounds of having purchased them from 
a United States person. 
23. §4916 (3.). 
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(1) debt obligatibns issued or guaranteed 
by Ithe ‘govefnment’s (national or local) 
of a less developed country, 24 'or by an 
agency or instrumentality of such: govern- 
ments; (2) stock or'debt obligations of a 
less developed country corporation with 
the exception of certain shipping corpora- 
tions (discussed infra); or (3) debt- obliga- 
tions issued by an individual or partner- 
ship resident in a less developed country 
in return for money or other property‘ 
which is used wholly within‘ one or more 
less- developed countries. _ 

Prior to 1973, stock or debt obligations of 
all less developed country‘ Icorporations 
(LDCC’S) were exempt from the IET. In 
general, the LDCC’s are- those foreign 
corporations that have significant opera~ 
tions Within less developed cduntries. 25 
Included, hoWever, are the so—called less 

developed country shipping corporatiOns. 
Th'eSe are foreign corporations that derive 
a large percentage of their income from 
the operation of ships or aircraft registered 
in less deVeloped countries and whose 
stock is substantially owned by United 
States persons or residents of those cdun- 
fries. Experience has shown that these 
types of shipping corpdrations do not make 
capital investments in the less de_'v¢loped 
countries and thus their Securities should 
not be exempt from tax; Accordingly the 
1973 Interest Equalization Tax Extension 
Act (1973 Act) taxes the _acquis'iti6n of 
securities issued by these shipping corpo- 
rations after January 29, 1973. 26 

C. Direct investm em: 

L In foreign cofpomtz'om or parmerJ/aip: 
The acquisition of a foreign corporation’s 
securities is exempt if immediately. after 
'the acquisition the United States person 
owns (directly-or indirectly) at least.10% 
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of- the total combiné& voting Power of all 
cllasses of stock of the foreign co'rpora- 

24. The following 'areas and countries are de- 
signated as less developed countries for purposes 
of the IET: ‘ 

(1) All foreign countries (including Trust Ter- 
ritories) in existence on or after June. 11, 1966, 
other than Australia, Austria, Belgium, Canada, 
Denmark, Federal Republic of Germany, Frénce, 
Iran, Iraq, Ireland, Italy, Japan, Kuwait, . 

Kuwait-Saudi Arabia Neutral Zéne, Libya, 
Liechtenstein, Luxembourg, Monaco; Nether- 
lands. New Zealand, Norway, Portuga1,'-San 
Marino, Saudi Arabia, Spain, Sweden, Switzer- 
.1and, Union of. South Africa, United Kingdom, 
and any foreign country within the Sine-Soviet 
bloc (defined infra). ~ 

(2) A territory, department, province, and ‘pos~ 
session (other than Abu Dhabi, the Bahamas, 
Bahrain, Bermuda, Hong Kong, and Qatar), of 
any foreign country existing on or after June 11, 
1966, except a foreign cou'ntry Within the Sim)- 
Soviet bloc, if the territory, department, pro- 
virgce, or possession is overseas from the foreign 
country of which it is a. territory, department, 
provinCe, or possession; and 
('3) Puerto Rico and all possessions of the 
United States. 
The term “fdteign country within the Sino-Soviet 
bloc” includes Albania, Bulgaria, any part of 
China which is dominatedf or controlled by 
International Communism, Cuba, Czechqslova- 
kia, Estonia, Hungary, any part of Korea; which 
is dominated or controlled by International 
Communism, Latvia, Lithuania, Outer Mongolia, 
Poland (including any area under its provisional 
administration), Rumania, Soviet Zone of Ger- 
many and the Soviet Sector of' Berlin, Tibet, 
Union-of Soviet Socialist Republics, the Kurile 
Islands, Southern Sakhalin and areas in East 
Prussia, WhiCh- are under the provisional admi- 
nistration of the Union of Soviet Socialist Re- 
publics, 'and any part of Viet Nam which is 

dominated or controlled by International Com- 
munism. Exec. Order' 11071, 1963-1 CB 157; 
Exep. Order 11224, 1965-1 CB 507; Exec. Order 
11285, 1966—2 CB 480. 
25. The precise Hefinition of a less developed 
country corporation for purposes of the IET is 
rather elaborate. See § 4916 (c) (1). 
26. § 4916 (e). Special rules apply to commit- 
ments existing before January 29,‘ 1973.
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. 

tion.-27 The exemption also applies to se- 
curities vuired from a foreign partner- 
ship, if immediately after the acquisition 
the United States Person is entitled to at 
least a 10% interest in the partnership’s 
profits. 28 
Direct investment in foreign corporations 
or partnerships is exempted from the IET 
because such investment is usually con- 
cerned with long-range profitability and 
market position, rather than interest rate 
differentials; 29 It should be noted, how- 

' 

ever, that foreign direct investment is re- 
gulated by the Office of Foreign Direct 
Investment. 30 
In order to prevent tax avoidance, (e.g., 
by using a more than 10% owned foreign 
corporation to acquire foreign segurities) 
the'exemption is denied if the foreign cor- 
poration or partnership (other than com- 
mercial banks, underwriters, and certain 
domestic corporations electing to be treated 
as a foreign corporation) 31 is formed or 
availed of for the principal Purpose of 
acquiring foreign securities that would have 
been subject to the IET if acquired directly 
by the United States person. 32 The exemp- 
tion is also denied if the securities were 
acquired with an intent to sell any part of 

> 
them to United States persons. 

2. In 2317:: United State:
, 

Prior to 1973, fbreign corporations or 
partnerships wishing f0 make direct invest- 
ments in the United States. could not raise 
funds from United States persons without 
the transaction being subject to the IET. 
In order to>encourage foreign investment 
Within the United States, the 1973 Act 
exempts 'foreign stock or debt obligations 
issued for the purpose of financing new 
or additional direct investment in the Unit- 
ed States if, inter a1ia:33 
(1) at least 50 percent of the total funds 

required for the direct investment will 
come from sources outside the United 
States; 

(2) such investment will be made for a 
period of at least 10 years; and 

(5) during such 10-year period the aggre- 
gate amount of all investments in the 
United States by the foreign issuer or 
obligor will at no time be reduced 
below the aggregate amount of such 
investments as determined immediate- 
ly after the investment to which the 
exclusion applies. 

D. Acqzzz'sitz'am required under foreign 
law 34 . 

If. a United States person doing business in 
a foreign country is required by the laws 
of that country to hold a minimum amount 
of securities, their acquisition will be 
exempt from the IET. 35 The exemption 
also applies if the acquisition is made in 

27. § 4915 (a) (1). Also exempted are debt 
obligations which a United States pareht re- 
ceives from its 10% owned foreign subsidiary, 
if such obligations were received by the subsi- 
diary in the ordinary course of its trade or 
business as a result of the sale or rental of pro- 
ducts manufactured or assembled by it.

_ 

Id. This rule allows the United States parent 
to factor the receivables Of its. foreign subsidiary,

_ 

Special rules apply to “creeping acquisitions”. 
See § 4915 (a) (2).

' 

28. §4915 (a) (1). 
29. H. R. REP. No. 1046, 88th Cong, lst 
Sess. 15 (1963). 
30. See Section VII A, infra. 
31. See Sections VII B, C, and D, infra. 
32. §4915 (c). 
33. §4922. 
34. For the treatment of stock or debt obligat- 
ions acquired in connection with nationalization, 
expropriation; seizure, etc. § 4914 (k). 
35. § 4914 (b) (3). On a subsequent transfer; 
of such securities, the United States person will 
be treated as a foreign person, See note 22, 
supra. 
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conformity with foreign law as a substitute 
for the. payment of tax. 

E. Export Hawaiian: and financing 
In order not to impede the export of 
United States goods and services, exemp- 
tions are provided for securities acquired 
in connection with export credit trans- 

actions. 

1‘. Intangible personal property 
If foreign stock or debt obligations are 
acquired arising. out of the sale or license 
of Patents, inventions, models, copyrights, 
secret Processes, trademarks, and other'in- 
tangible personal property, the acquisition 
is exempt from thé _IET provided at least 
85% of the purchase price or license fee 
is attributable to the sale or license of 
property produced or developed in the 
United States by the seller or 1icensor.-36 

2. Tangible perwmzl property ‘ 

a. Producing ox manufact- 
u'rin‘g exporter 

This exemption is directed toward United 
States persons who contract to supply an 
entire, plant or installation (turn-key con- 
tract) and are required to take part of the 
contract price in the form of foreign sec? - 

urities. These persons often sub—contract 
'some of the work to non-United Statés 
persons. 37 In order not to _affect their 
.competitive position, an exemption is pro- 
vided if: (1) at least 30% of the purchase 
price, or 60% of the actual value of the 
foreign stock or debt obligation acquifed 
is attributable to the sale of goods Pro- 
duced in the United States, or to services 
performed, by the seller, and (2) at least 

50% of the purchase price 'or 100% of 
the value of the stock or debt acquired is 
attributable to the sale of United States 
Produced goods or services. 38 
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‘b. 'Merchant exporters 
The 1973 -Act enlarges the conditions un- 
der. which debt obligations acquired by 
merchant (i.e., non-producing) exporters 
are exempt from the IET. Debt obligations 
arising out of the sale or lease of tangible 
personal property or sefvices ’(or both) are 
exempt if at least 85% of the amount of 
the loan is attributable to the sale orrlease 
of United States made goods or to the 
performance of services by United States 

persons. The acquisition of the debt obli- 
gations must be. reasonably necessary to 
effectuate the sale or lease of the property 
or services and the terms of the obligation 
must be commercially reasonable. 39 

3. Loam guaranteed 17y agenda; of five 
‘United State: ‘ 

Exempt from the IET are debt obligations 
arising out of the sale ,or lease of tangible 
personal property or the Provision of ser- 
vices (or both) by any United‘ States Per- 
son if‘payment of the debt obligations is 

guaranteéd or insured by a United States 
agency (e.g., thé Export-Import Bank -or 
the Foreign Credit Insurance Association). 

4. Exfzort related 104m (foreign distri- 

bzm'ogz facilitiex) 
Debt obligations resulting from a loan that 
the debtor will use for the construction. or 
improvement of facilities maintained by it 

36. § 4914 (c)« (3). 
37. H.. R. REP. No. 1046, 88th Cong, lst 

$655. 17 (1963). 
38. § 4914 (c) (2). A similar rule, limited to 
debt obligations, is applicable to export leases. 

§ 4914 (c) (6). -
. 

39, § 4914 (c) (1) (B). See also § 4914. (c) 
(6) (B). The refunding or the refinancing of the 
debt obligation may also qualify for the exempt- 
ion. § 4914 (c) (8).

' 

40. '§ 4914 (c) ‘(i) (A).
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outside the: United States and used for the 
storage, handling, transportation, process- 
ing, packaging, or servicing of property, a 
substantial portion of which will be Pro- 
duced in the United States by the debtor, 
are exempt from the IET. 41 This provision 
facilitates the financing of the foreign 
distribution facilities of United States pro- 
ducer-exporters. 

5. L05: of exemption 
In order to prevent abuse (e.g., by using 
an export credit transaction as a subterfuge 
for a financing transacticm) the exemptions 
provided above ,for export-related trans- 
actions will be revoked upon a subsequent 
transfer of the securities unless the transfer 
is to certain specified persons (e.g., an 
agency of the United States or a commercial 
bank acquiring the securities in the ordinary 
course of its commercial banking busi- 
ness). 42 

F: [apdnexe and Canadian Securities 
The President has the power to exempt the 
acquisition, of foreign securities, Whether 
issued by a foreign government (including 
local governments) or a corporation orga- 
nized under its laws, or by any individual 

- resident therein, if the application of the 
IET would have such consequences for that 
foreign government as to imperil the sta- 
bility of the international monetary sys- 
tem. 43 This power is in accordance with 
the United States’ treaty obligation to the 
International Monetary Fund which re- 
quires the United States “... to collaborate 
with the fund to promote exchange sta- 
bility...” 44

K 

The President has exercised the above 
power with respect to both Japanese and 
Canadian securities. The acquisition of a 
new issue of Canadian securities (with the 
exception of securities issued by a Canadian 

10 

torporation, partnership, or trust formed 
for the principal purpose of acquiring stock 
or debt obligations of a Canadian or other 
foreign issuer ‘or obligor) is exempt from 
the IET. 45 The future of this provision is 
somewhat in doubt as the 1973 Act 46 re- 
quires the Secretary of the Treasury to re- 
examine the exemption for Canadian se- 
curities. 
Prior to February 3, 1970, the President 
had also exempted, under certain condi- 
tions, debt obligations issued by the Go- 
vernernent of Japan and by certain Japanese 
corporations. 4’7 President Nixon revoked 
this exemption for .debt obligations acquir- 
ed after February 3, 1970, but generally 
continued it for any stock acquired pur- 
suant to conversion rights. 48 

G. Commercial bank loam 
Debt obligations acquired by a commercial 
bank in the making of loans in the ordi- 
nary course of its commercial banking 
business are exempt from the IET. This 
exemption is subject to modification by the 
President if he finds that such loans mate- 
rially impair the effectiveness of the IET 

41. §4914 (c) (4). 
42. See generally §'4914 (j). Debt obligations 
guaranteed by an agency of 'the United States 
can be transferred to any person .without a loss 
of the exemption. 
43. § 4917 (a). 
44. Articles of agreement between the United 
States of America and other powers respecting 
the International Monetary Fund, Bretton Woods 
Agreement, Art, IV, Sec. 4 (a). _ 

45. Exec. Order 11304, 1966-2 CB 482, amend- 
ing Exec. Order 11175, 1964-2 CB 460. 
46. 87 Stat, 12. 
47. See Exec. Order 11211, 1965-1 CB 509, as 
amended by Exec. Order 11368, 1967-2 CB 386. 
Stock acquired by the conversion of a previously 
exempt debt obligation was also exempt under 
certain conditions. 
48. See Exec. Order 11506, 1970-1 CB 254. 
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by Substituting for other debt obligations 
that are subject to the tax. 49 In a series-of 
Executive Orders, 50 the President exercised 
this authority and narrowed the scope of 
the exemption. The exemption currently 
applies, inter alia, to the vuisition of debt 
obligations by a commercial bank at any 
of its branches located outside of the 
United States 51 and to.the acquisition of 
debt obligations arising out of the sale or 
lease of personal property or services under ‘ 

conditions similar to those discussed in 
Section IV. E2 (b), supra.'52 

H. Foreign property 

1. Tangible property 
The acquisition of a debt obligation arising 
out of the sale of tangible property located 
Outside- the United States that Was held f0: 
personal use by the person acquiring the 
obligation is {exempt from the IET. 53 

2. Real property 
A debt obligation arising out of the sale 
of real property (other than real propexty 
included in (1) above) ,and located outside 
the United States is exempt if acquired by 
the person selling the property. 5’4 

I; Foreign vac/é treated a: ddmem'c 
The stock of a foreign Corporation (other 
than a company registered under the In- 
veétrnent COmPany Act of 1940) is can- 
sidered to be domestic stock if: (1), as of 
the corporation’s latest record date before 
July _19, 1963, more than 65% of 7the 

stock was held of record by U.S. peréons, 
or (2). the stock’s principal market during 
1962 was one or more U.S. securities ‘ex- 

changes registered with the Securitiés and 
Exchange Commission, and more than 50% 
of the stock ‘was held of record by U.S. 
persons. 55 This provision is intended :to 
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grant an- exemption for stock of a foreign 
corporation in which there was substantial 
American ownership at the time the IET 
first became effective.. 

J. Additional exemption: 56 
Other exemptions apply ‘to loans to foreign 
corporations to assure sources of raw ma- 
terials, securities acquired by insurance 
companies, securities acquired by tax-_ 
exempt organizations, student loans, stock 
purchased to acquire a dwelling, acquisi; 
tions by United States. Persons residing in 
foreign countries of stock of certain foreign 
corporations investing exclusively in the 
United States,- sales by underwriters and 
dealers to foreign persons, acquisitions of 
debt on the sale or liquidation of foreign 
subsidiaries or branches, mortgages secured

_ 

by United States Property, and direct in- 

vestments in certain lending and finance 
corporations.

‘ 

VII. ELECTIONS 

The IET legislation contains a number of 
elective provisions that enable a United 
States peréon to be treated as a foreign 
issuer or obligor. In addition, a United 
States corporation may elect to treat its 

debt obligations as subject to the IET if 
acquired by United States persons.

‘ 

49; §4931 (a).
' 

50. Exec. Order 11198, 1965-1 CB‘ 513; Exec. 
Order 11304, 1966-2 CB 482; -Exec, Order 
11328, 1967-1 CB 316. 
51.» Exec. Order 11328,, 1967-1 CB 316. This 
exemption is one of the advantages 9. United 
States bank obtains by establishing a foreign 
branch office. 
52. See § 4951 (c) (1). 
53. §4914 (b) (14) (A). 

.54. '§ 4914 (b) (14) (B): 
55. §4920 (b) (1).

. 

56. See generally §§ 4914, 4919.
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U;S.A.: INTEREST “EQUALIZATION TAX 
A.‘ Debt obligations treated :15- mbjec’t to 

the IET 

1. Prior to 1971 
In 1968 the Department of Commerce in- 
troduced its mandatory Foreign Direct In- 
vestment Program, administered by the 
Office. of Foreign Direct Investment 
(OFDI). 57 This Program limits foreign 
direct investment by United States persons 
and forces‘ many United States corporations 
.to finance-their overseas opérations by bor- 
rowing abroad. This. borrowing is often 
done through a Specially created foreign 
'or domestic finance subsidiary. 58 
The .use‘ of a finance subsidiary accom- 
plishes two'objectives. First, it allows inte- 
rest to be Paid to foreigners free of with 
holding taxes. 59 This condition is neces~ 
vsary as a Practical matter if the issue is 

to bemarketable. Second, the debt oblig~ 
“ations issued by a finance subsidiary are 
subject to the IET if purchased by a United 
States person. 60 This provision enables the 
issue to qualify as long-term borrowing for 
purposes of the OFDI, a classification 
which is generally advantageous to the 
United States patent. 61 

2. 1.971 and 1973 amendment; 
The incorporation and use of a finance 
subsidiary requires careful tax planning 
sincq the :equired objectives are achieved 
only by the proper utilizatiOn of both do— 
mestic tax law and tax treaties. Finance 
subsidiaries are also costly in terms of the 
administrative effort needed to properly 
police them. In an attempt to eliminate 
these subsidiaries and to simplify fo- 
feign financing, the 1971 Interest Equa- 
lization Tax Extension Act 62 (1971 'Act) 
made two changes. First, if allowed‘ a 
United States corporation (oi: partner- 
ship) ‘to treat its, debt ;'ob1igations as 

MEIER
M 
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~ 

those of a foreign obligor, and there- 
fore subject to the IET if acquired by 
United States persons. 63 Second, the inte-' 

57. See generally Foreign Direct Investment 
Regulations, 15 C. F. R. § 1000 et seq. 
58. Finance subsidiaries may also be used to 
raise money in the Eurodollar market for use 
by the parent in the United States. If the money 
raised by the finance subsidiary is to be used 
in the United States, the subsidiary is usually 
incorporated abroad. Because of favorable treaty 
provisions, foreign finance subsidiaries are often 
incorpoxjated in Luxembourg, the Netherlands, 
or the Netheglands Antilles. If the money raised 
by the finance subsidiary is to be used abroad, 
the subsidiary is usually incorporated in the 
United States. However, if the money is to be 
used in a less developed country, the subsidiary 
is usually incorporated abroad. For a. detailed 
analysis of the organization and use of finance 
subsidiaries, see Boffa, International Finance 
Subsidiaries, 215-2nd. T.M.; see also Forsyth and 
Singer, The IET Extension Act: Simplification 
of foreign financing for United States compa- 
nies, 35 J. TAX. 80 (1971). 
59. In the case of domestic finance subsidiaries, 
this result is achieved because of the “80-20” 
rule. Under domestic tax law, interest paid by a 
domestic corporation is exempt from the United 
States withholding tax if less than 20% of the 
Corporation's- gross income comes from United 
States sourcesu§ 861 (a)- (1). Since domestic 
finance subsidiaries (also known as "80-20" 
subsidiaries) invest most of their funds abroad, 
they satisfy the “80-20” test. Foreign finance 
subsidiaries are incorporated in those countries 
where tax treaties- provide for the payment of. 

interest free of withholding taxes. 
60. Domestic finance subsidiaries are normally 
formed. or availed of for the principal purpose 
of obtaining funds for a foreign issuer or obli- 
gor. The securities issued by the subsidiary are 
therefore subject to the IET if acquired by Unit- 
ed States persons. See text accompanying note 9, 
supra. Securities issued by a foreign ,finance 
subsidiary are subject to the IET uhder the 
normal principles. ' 

61. See 16 C. F. R. §'1000.324. 
762. 85 Stat. 13. . . .

' 

63. § 4912 (c). The tax on the acquisition of 
such obligations is levied at the rate applicable 
to the acquisition of stock issues ‘(currently 
11.25%). 
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rest payments on these debt obligations are‘ 
exempt frOm the United States withholding 
tax Provided the debt has a maturity pegiod 
of less than 15 years and was originally 
purchased by underwriters with a View to 
distribution through resale. 64 _ 

Although the 1971 Act allowed a corpo- 
ration to both issue debt obligations that 
complied with the ,OFDI regulations and 
to make interest payments on these obli- 
gations free of Withholding tax, it still 

failed to significantly reduce the use of 
'fifiance subsidiaries. This failure stemmed 
from a difference between the estate tax 
treatment of debt obligations issued by a 
finance subsidiary and those issued directly 
by the parent. A nonresident alien-is not 
subject to the United States estate tax with 
respect to debt obligations issued by a fi- 

nance subsidiary, regardless of Where the 
subsidiary is incorporated. 65 However, 
debt obligations issued by a United States 
corporation that elected to treat such obli- 
gations as .a foreign isSue- for purposes of 
the IET were, in mast cases, subject to the 
estate tax. 66 Because of this potential tax 
liability, United States corporations feared 
.they could not market debt which they 
themselves had issued, and thus they con- 
tinued to utilize finance subsidiaries. 
The 1973 Act eliminates the disparity in 
estate tax treatment by providing an exemp- 
tion from the estate tax for debt obligations 
that a United States corporation elects to 

treat 'as subject to the IET. 67 This exempt- 
ion, together with the 1971 provisions, 
should now allow a corporation to directly 
issue its own debt and achieve the same 
advantages as— if it had used a finance sub- 
sidiary. 

Ba Foreign office of a United State: 
Jemritie: dealer 

A United States corporation (or partner- 
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ship) that is, a dealer 68 in securities may 
elect to treat its'fOrei'gn branch office as a 
foreign person. 69 This election enables the 
foreign ‘branch to buy foreign securities 

free of the IET. 
'

' 

C. Foreign lending and finance bun‘nem 
A United States corporation (together with 
its subsidiaries) thatis primarily engaged. 
in the lending or finance business through 
foreign offices and that holds itself out as 
lending money t6 the public generally may 
elect to be treated as a foreign COrpora- 
tion. 7'0 This election places finance com.- 
panies on the Same competitive footing as 
the foreign branches of United States 

banks.
‘ 

Prior to the 1973 Act, a corporation was 
considered to be primarily engaged in the 
lending or finance business only if it made 
loans whose remaining maturity period 
were less than 48 months. In order to re- 

64. §861 (a) (1) (G). 
65. Foreign debt obligation-s are not included 
in'é, nonresident alien’s gross estate. '§§ 2103 
and 2104. Debt obligations issued by domestic 
corporations are not included in a nonresident 
alien’s gross estate if less than 20% of the 
corpogation’s gross income comes from United 
States sources. Since domestic finance subsidia- 
fies are structured so that they c0mply with the 
“80-20” test (see note 59, supra), their debt 
obligations are exempt from the estate tax. 
66. It would be unusual if the corporation 
could satisfy the “80-20” test. 

67. § 2104 (c). 
.68. The term “dealer” means any person who 
is a. mémber of a national securities association 
regisfered with the Securities and Exchange 
Commission and who is regularly engaged, as a 
merchant, in purchasing stock or debt obligat- 
ions and selling them to customers with a View 
to the gains and profits which may be derived 
thereffom, § 4919 (c) (2). 
69. §4902 (a) (5). 
70. §4920 (a) (3) (C).
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flect current trade practice, the 1973 Act 
increases this Period to 60 months. 71 

D. Commercial financing Mamba: 
The foreign branch of a United States cor- 
poration that is primarily engaged in the 
trade or business of acquiring debt obli- 
gations arising out of the sale of tangible 
personal property produced, manufactured; 
or assembled by affiliated corporations may 
be treated as a foreign corporation under 
certain conditions. 72 

14 

E. Ot/aer gleclz'om 
Other elections apply .to a United States 
registered management company 73, insur- 
ance companies, 74 lending or financir'lg 
corporations, 75 and foreign underwri: 
ters. 7 6 

71. 
72. 
73. 
74. 
75. 
76. 

§4920.(a) (3A) (A). 
§4920 (a) (5A).‘ 
See § 4920 (a) (3) (B). 
See § 4914 (e), 
§§ 4920 (a) (3B) and 4915 (c) (3). 
§ 4920' (c). 
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SIJBREN' CNOSSEN 1: 

SALES 

It is generally held that the tax system of a 
developing country should include a gene~ 
ml sales tax, because of its high revenue 
potential at tolerable rates, restraining in- 
fluence on household consumption and 
thus favorable effects on savings, relative 
simplicity, and administrative feasibility 
compared to an income tax. It is argued 
that the tax burden distribution of a sales 
tax can be improved through the exemption 
of basic necessities and the application of 
differential rates. For these and other res.- 
sons, Indonesia introduced a general sales 
tax in 1950. As revised in 1951, 1960 and 
1968, the tax is a single stage levy imposed 
on importation and manufacture. A num- 
ber of services are also taxable, but exports 
are. free of tax. The general rate of tax is 
10 pef cent? but a 5 percent rate applies 
to a Wide range of raw materials and inter- 
mediate goods, as well as to services; some 
luxury goods are taxed at 20 per cent. In 
fiscal year 1971, the sales tax contributed 
12 per cent of the central government’s 
total tax receipts, more than half of which 
was collected on imports. This article ex- 
plores the general design of the tax, 
examines some structural problems, and 
briefly considers some of the chief alter- 

natives. 

GENERAL DESIGN OF THE TAX 2 

Taxalyle ‘activitz'e: 
The IndOn‘esian Sales Tax Act charges 
three kinds of activities with tax: (a) the 
delivery of goods by manufacturers; (b) 
services rendered by specifically enumerated 
entrepreneurs; and (c) the importation of 
goods by entrepreneurs. An entrepreneur, 
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including a manufacturer, is defined as 
"any person who, Within Indonesia, in- 

dependently carries on a business or pro- 
fession”. The qualifying term “indepen- 
dently” implies that employees are ex'- 

cluded. 
Government activities are subject to the 
sales tax, unless they concern a form of 
activity which because of its nature can be 
performed by government only.» Self-deli- 
veries are not taxable. Manufacturing en- 
compasses a wide range of activities — 
the Act includes Production, manufactute, 
processing, growing or preparing of goods 
—- whose common characteristic is change 
in the physical form of goods. Thus, in ad- 
dition to industrial manufactures, agricul- 
tural and mining products are also includ- 
ed, but trading per se is not. Processing 
is covered only if the natuge of the goods 
has changed; this means that activities in- 
volving the packing, sorting, mixing, and 
marking of goods are not taxable, unless 
the manufacturer himself performs them. 
Whether a change in the nature of a good 
has taken place depends largely on circum- 
stances; restoring used and damaged goq 
to their original condition is not consider- 
ed a change in nature, unless such goods 
were cempletely obsolete before the re- 

pair. Manufacturers and importers are 
subject to sales tax only if they deliver or 
import goods, defined as Corporeal mov- 

1. The author is on the staff of the International 
Monetary Fund, but this article represents his 
personal views only. 
2. For a structural analysis and legal commen- 
tary, see Sijbren Cnossen, The Indonesian Sales 
Tax: 8mm and Structure, Tet/mind Feature: 
(Kluwet: Deventer, The Netherlands, 1973). 
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able property. Following the concept of 
the Civil‘Code, goods are considereci sold 
when they have been delivered, that is the 
ownership has been transferred, most 
commonly in pursuance of an agreement 
to_buy and sell. 3 

Taxable price of manufacture; 
The taxable price of domestically produced 
goods is definéd as the money value of 
godds sold at arm’s length, and comprises 
all costs under Whatever name, including 
packing and transportation expenses, ‘as 

Well as late and extra charges, incurred by 
the client, so long as ‘they are paid in res- 
pect of thc delivery of the good. How- 
ever, thc sales tax itself is not Part of the 
selling price and it has to be quoted se- 

parately. An unusual feature of the In- 
donesian sales tax is that the tax becomes 
payable only when payment for the goods 
and services has been.received, although 
manufacturers maybe authorized to cal- 

culate the tax on an accrual basis of ac! 
counts. Thus, discounts for immeaiate cash 
payments ate a feductiorp in 'ascertaining 
the taxable price and tax cannot be in- 
cufied for bad debts. Similarly, if the. 
sellihg price is paid ininstallment's, the tax 
is calculated aécordingly. A tax credit .is. 

allbwed on‘ goods that age returned 'and 

on discounts extended after the full 
amourit of the selling price has been Paid. 

Ser'w'cey and importl 
_

, 

The provisions governing the taxation of_ 

services and impdrts are broadly similar 
to those «dealing with _ma;1ufacturers. 45 
However, in contrast to. goods, services are 
not taxable when performed gratuitously, 
and there is no corresponding arm’s length 
provision. Neither is an agreement re"- 

quired, although the consideration must 
be directly related. to the service. Charges 
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£0: services rendered which include the 
delivery of .goods, for example in the 
case of repair shops, are not split into 
separate parts if the service element con- 
stitutes the dominant part. The import 
sales tax is collected’by the customs autho- 
rities on the total of the sum of the c.i.f. 

value of the imports and duties payable 
thereon, plus an uplift of 5 per cent. A 
curious feature is that goods imported for 
personal use are free of the import sales 
tax, since the definition of ‘entrepreneur’ 
determines what imports are liable to tax. 

Exemption; and rate: 
Basically tWo approaches have been adopt- 
ed to prbvide for a more equitable burden 
distribution: ekgmptions and rate 

‘ 

varia- 
tions. A11 unprocessed foodstuffs such as 
rice, grains, vegetables, and fruit, as well 
as milk, fish, and eggs, are free from tax 
on the ground that they are basic necessi- 
ties’. Bamboo (an important construction 
material for the lower income groups), 
fu'els, medicines, and textiles are exempted 
for the same reason: On the other hand, 
ainumber bf luxury items such as expen- 
sive clothing, alcoholic beverages, pas- 
senger cars, gasoline, appliances, sound 

5. See also K. S, Jap, “The Concept of Delivery 
of Goods by a. Manufacturer under the Indone- 
s'ian Sales Tax Act (1951—1968), Bulletin for 
International Final Documentation, Vol. XXIII, 
May 1969, pp. 223-8. 
4. The Indonesian Sales Tax Act lists the taxable 
services of the following entrepreneurs: nota- 
ries, lawyers or attorneys, consultants, admini- 
stration offices, auditors, brokeré, commission 
agents, auctioneers, contractors, (exce'pt food or 
foodstuff contractors), planning offiées, repair 
workshops and service stations, all persons or 
institutions administering physical care, insur~ 
ance companies (except transport insurance 
companies), lessors of m0vable goods, lessors of 
rooms (with the exception of living quarters), 
advertising offices, laundries, travel bureaus, 
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and photographic equipment, are subject 
_to a higher gate of tax - 20 per cent, or 
double the standard rate. To mitigate cas- 
cade effects a large number of raw mate- 
rials and intermediate products, including 
chemicals, minerals, metals, tools, imple- 
ments, some agricultural products, and all 

services, are taxed at 5 per cent, which is 
half the standard rate of 10 per cent ap- 
plied to most finished goods.» The import 
sales tax rates, which can be easily ascer- 
tained as they are listed against the rele- 
vant tariff item, do not necessarily coincide 
with the rates applicable to the same do- 
mestic gOOds. 

STRUCTURAL ISSUES 

A number of problems are encountered in 
designing and administering a manufac- 
turers’ sales tax which may conflict with 
the objectives pursued or impede an effi— 
cient functioning of the tax. First, because 
the tax is added to the price of goods and 
services at every transactiori, the sales tax 
becomes cumulative in its effect on prices, 
with uneven effects on different products 
depending on the number of transactions, 
thereby influencing consumer preferences 
and the form or method in which business 
is carried on. Even though the tax is 

basically a single-stage levy, cascading 
may occur to the extent that manufacturing 
is defined to include the production of 
raw materials and intermediate goods; be- 
sides sales tax is also imposed on imported 
goods which may be incorporated in the 
final' product. Second, the taxation of im~ 
ports may lead to discrimination against 
domestic goods, because the tax is levied 
at an earlier stage than corresponds to the 
import stage, or because inherent cascade 
effects, impose a higher burden on domes- 
tically produced goods. Third, although a 
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good case can bé made for exempting ex- 
ports, technical difficulties, may arise with 
the refunding bf tax paid in previous 
stages of production. Fourth, administra— 
tive problems are often encountered in 
applying the tax to services and to small 
manufacturers. These issues are briefly 
considered below. 

Cumz/laztz've tozmtz'on 
_

- 

To; Prevent cumulative taxation, initially, 
the Indonesian Sales Tax Act allowed for 
a tax credit or refund for the tax paid on 
raw materials and supplies or on imports. 
However, the tax credit system was a- 

bolished in 1960 as part of a drive to 
increase tax collections; presumably it had 
also proved difficult to administer. 5 Else- 
where, for instance in Malaysia, cumulative 
effects are alleviated by'way of the sus- 
pension technique whereby designated 
manufacturers are "entitled to import or 
purchase from other manufacturers. raw 
materials and other supplies free of tax, 
sales tax being levied only when a 1i- 

censed manufacturer sells to an unlicénsed 
firm. Experience indicates that there 'is 

Little to choose between the tax credit and 
suspension rule; administratively, both are. 
difficult to police effectively given the 
paucity of adequately trained tax officials 
and the dearth of proper business accounts 
in developing countries. To restrict mul- 
tiple taxation, Indonesia, as for instance 
also Thailand, at present relies on the 

5. Compare M, D. Dris, “Taxation in Indone- 
sia", Eéonomi dam Kemmgmz Indonexiaz' (.Econo- 
mics and Finance in Indonesia), August/Septem- 
ber 1958, p. 481: “the proper application of this 
provision is hindered by serious practiCal 
difficulties. qt undertakings do not have an 
accounting system capable of showing the amount 
and the cost‘of the materials and supplies al- 
ready taxed and actually used' during each tax 
period."
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application of a reduced rate to various 
raw materials and other industrial goods. 
As ,the extent of multiple taxation may 
be serious in only a few industries now 
taxed, this approach may provide an ac- 

ceptable solution, particularly if revenue 
considerations are taken into account. 

Taxation of import: 
Indonesia has not attempted to harmonize 
import sales tax rates with the generally 
lower rate on domestically produced goods. 
The lower rates are justifiable to the 
extent that domestically produced goods 
are subject to cumulative effects, or be- 
cause the Price of domestic manufactures 
includes a large segment of marketing cost 
not reflected in the price of imports. A 
tax uplift of 5 per cent is also applied to 
the duty~inc1usive c.i.f. value of imports 
before the import sales tax is calculated. 
Although this is considéred an arbitrary 
and Crude dévice, various other countries 
such as Thailand and the Philippines also 
apply such uplifts. However, the latter 
keep domestic and import sales tax rates 
at par, the desire for Protecting doméstic 
indusfries being left to Athe import duty 
tariff proper. ' 

Exempiz'on of export: 
The Sales Tax Act exempts not only direct 
exports, but also authorizes the Minister 
of Finance to exempt the total production 
of any commodity which by its nature is 

principally destined for export, even 
though some may be utilized locally. This 
unique rule, which unfortunately has fallen 
into disuse since 1964, ensures that the 
produce of smallholders being bought and 
sold by a number of processors before de- 
livery‘ for export, does not attract sales 
tax at each stage. In this situation, .refunds 
at the time of export are difficult to effect 
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in View of administrative requirements for 
proving that the tax has been paid. The 
significance of this exemption may be 
gauged by the fact that smallholders ex- 
port 90 per cent of their rubber, almost 
80 per cent of their Palm products, and 
more than 60 per cent of their coffee, 
linking the small farmer to the money 
economy and imbuing him with invaluable 
entrepreneurial skills. On these grounds'it 
would appear desirable to restore the 
exemption. This is not an argument against 

, the taxation of Particular agricultural ex- 
port products for which a favorable inter- 
national demand situation exists, but it 

would then be better to impose the duties 
directly at the export stage. 

Taxation of services and mm]! 
manufacturerx 
Since 'they are retail in nature, conceptu- 
ally the inclusion of services under a manu- 
facturers’ saIes tax is less defensible than 
under other forms of sales taxation. Al- 
though discriminatory features, such as the 
higher taxable price at the retail level can 
be taken care of by the imposition of a 
lower rate of tax, cumulative effects re~ 
main to the extent that services are per- 
formed for manufacturers. Moreover, be- 
cause of their retail nature, administrative- 
ly services are generally more difficult to 
tax than goods. 
This argument also applies to Small ma- 
nufacturers of which there may well be 
3 million in Indonesia, Particularly if it is 
realized that even large and medium sized 
establishments are small by most standards: 
almost 90 per cent of these establishments 
employ less than 50 persdns each. For 
administrative reasons therefore, these 
should either be exempted or taxed indi- 
rectly, for instance, by way of their in- 
put‘s. Unfortunately, the Indonesian 821165 
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Tax-Act is very vague in this respect. 
Only the; cottage industry working for a 
principal is exempted from the charge. A 
solution may be found in' an exemption 
based on turnover, but that Would create 
additional administrative ramifications' to 
the extent that the ‘détermination of turn- 
over for applying the exemption pro- 

, 
vision may be as difficult as ascertaining 
it for tax Purposes. A more workable cri- 
terion may be .the number ‘of 'laborers. F6: 
instance, it should be possiblerto ex‘empt 
small establishments employing 'fiVe or 
less workers, confining the tax liability- to 
the sales tax paid on their‘ inputs which 
are either imported or produced by large 
manufacturing units. 

EVALUATION 012 THE TAX 
It' ié generally believed that a manufactu- 
rets’ sales tax can. be successfully imple¢ 
‘mentéd in developingkcouptr‘ies‘. This fogm 
of sales tax offers also better poséibilitiés 
fox; avoiding the discriminatory feature; 
of a multipoint cumulative ta‘x. 

Pakistan, Thailand, the Philippines and 
most recently Malaysia also impose'a ge- 
neral'single stage sales tak at the manu- 
facturer’s lev'el with varying degrees of 
success. 
Like Indonesia, Thailand applies a lower 
rate to raw materials and intermediate 
goods, but Pakistan, and the Philippines 
provide for a tax credit in respect of the 
tax paid on these goods, While Malaysia 
adopted the suspension rule in conjunction 
with a licensing system. All countries 
exempt basic consumption goods as well 
as exports. Pakistan and Malaysia exclude 
services from the taxable base, Thailand 
and Indonesia include them, while the 
Philippines taxes services under separate 
legislation. But for Indonesia, these coun- 
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rtries tax: imports at the sarhe rate 'as~ do- 
mestically. produced commodities, although 
Pakistari and Malaysia do not emplby 
mark-up systems. -

‘ 

To conclude, the Indonesian manufac- 
tur'e‘rss sales tax is a workable tax, although 
it has been "difficult to formulate a con; 
scious policy for the treatment of producers 
goods and {he exemption of exports, _the 
treatment of small manufactuzeirs is not 
adequatély d‘éalt with, manufacturing ac- 
tivities ‘ére not~ precisely defi'neci‘ - a pro- 
bl‘éin under any manufélét'u'rers’ sales tax - 

and thg Act’s prdvisions are rather 
sweeping, arf effect which is aggraVatéd 
by the lack of a proper appeal system. In 
spite of these shortcomings, however, the 
potential for attaining specific policy ob- 
jectives and implementing the tax Pro- 
Perly, appear bettér than under the alter- 
natiVe of a value-added tax"

, 

This form 9f sales _tax which is applied 
to the value added _at' each stage of pro- 
duction and distribufiioh, usually measured 
under the! subtractive technique in con- 
junction_ with a tax credit ‘device, is widely 
advocated on‘ grounds ‘of its so-called in- 
ternal neutrality - thé tax ispnly a function 
6f ’t‘aXable price and rate and not of the 
number of stages through which the pro- 
duct has passed - and external neutrality - 

exports are completely freed of tax by 
refunding exporters for the tax paid at 
earlier stages. Whether these premises are 
realistic depends, however, on how Well 
the value added tax is administered. If 
‘the tax administration service does not 
have a sufficient number of auditors and 
the, accounts maintained by most businesses 
are inadequate, internal neutrality may 
come to naught in spite of the so-called 
self-enforcing features of the tax (the 
possibility of checking claims for tax cre- 
dits by one taxpayer against tax paid by
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another); equally, claims for refunds at 
the export stage may remain unaffected. 
The point is that it is unrealistic to .as- 

sume that a value-added tax will be pro- 
perly administered, even though other 
taxes are“ not. In this connection, it may 
be instructive to refer to South Viet-Nam’s 
expegience. 
Until recently, this country also employed 
a manufacturers’ sales tax, but replaced 
it by a value-added tax in the spring of 
1973. However, after six weeks, the new 
tax proved a failure as it was too sophis- 
ticated and complicated to enforce in a 
country where tax evasion is widespread. 
In practice, the tax was imposed as an 
across the board 10 per cent sales tax with 
all accompanying multi-stage cumulative 
repertussions which were supposed to have 
been avoided in the first place. 6 

Another question is wether Indonesia 
would not have done better'to postpone 

I 

the introduction of a general sales tax and 
extend its excise system. Ev‘en now the 
sales tax revenue derived ,flrom domestic- 
ally produced goods and 'scrvices is not 
much more than the yield'pf the excise 
duty on tobacco alone; in fact most of the 
revenue is collected from afew agricultural 

20 

commodities. Thus, sugar (on which an 
excise duty is also imposed) and rubber 
yield more than 40 per cent of domestic 
sales tax revenue. If building activities 

(which could also be taxed through an 
excise on cement) are added, close to 
two-thirds of the domestic taic base is 

covered. Under an excise system, import 
tariffs could be raised to substitute for 
the import sales tax revenue, particularly 
since a credit is not given anyway. Ge- 
nerally, a-few carefully selected excises 
would be easier to administer, their in- 

centive effects could be more consciously 
designed to be beneficial, while some 
luxury excise taxes might be added to 
achieve a progressive incidence. However, 
given its existence in Indonesia, it is pro- 
bably better to retain and imprOve' the 
present manufacturers’ sales tax. The best 
policy for the years to come appears then 
to :emove some of ‘the structural defects 
of the tax, clarify the meaning of its 

charging provisions through departmental 
instructions, and administer the tax as 
effectively as possible. 

. 
6. Washington Post, August 11, 1975, 1:. AS: 
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INDIA 
Decision of the Madras High Cour; 01?n 4, 19731. 

NONRESIDENT COMPANY SUPPLYING TECHNICAL INFORMATION, KNOW HOW, 
TECHNICAL MANAGEMENT ETC. PART OF THE FEE: TAXABLE

‘ 

A fionresidenf .co‘mfian'y ranpludézi an 
4gree‘2‘72en; wit?) an Indian company f0? 
rén‘derz‘hg certain Sew/ice; inter dlz'da'z (1') 

Me mpply‘ of technical. information (272d 

know how wit/9*.rejpec‘t to the manufacture
I 

-of .bomleii' and abrasive products‘by tbe 
India}? tompany," (27)} ibé $247,171}! of tee/9- 
m'ml management (fapz‘ory design, lay-out; 
plant and éqzzipmént, procZztctz'o'n', 171170195159 

of Materials», r'mzmuscmrin‘gr :rp'ecifibdt’iom, 
quality of product)‘;' (iii) 1/59 .1242]?l of 
fecbm'cal information of all developments 
in the. mamzc'tare of? the pradmb; {'20) 
the‘ providing of a rexideni-‘fact'ory man- 
ager fair .rtd‘n‘z'ngi the plant and for the 
jupervision bf iii opéiatibn: during the 
initial period}. (1/) tbé providing of for‘ezfgn' 

I 

rtec/mz'ml staff; (1127) flag training of Indian 
staff. 1%? .ralarie; of the foreign .rtcs 
were paid by the Indidnr .gompany. The 
fionre'dent éompalzy: Would rere'iy’e 4‘ fee 
eqzml to 3% of the net Idle: oft/fie pra- 
duct; mmufactzzreai by ’t/Je‘I-ndz'km tompqny. 
The tax admin’z'xtratiofi comzflered 75% of 
tbe technical fee was staxzzlble in India; The 
High Court field, inter alia; 
(a) that the. tax admin'ixm'ztz‘on. cozlld, not 

conter'zd that. t/Jé nonrexz'deni vo‘mpany 
worked: conjufizm'o’n with .t/ae In: 

' dim tompany 2'e t/Jé manzzfczcmre of 
tfie [after’m produitx and ribat‘vt/ae ,feé: 
it received relatéd font/Ia pm 2:: play» 
ed in sac/3 mandfczctizre;

_ 

(Z7) 
' #742? the jerw'ce': rendered i7; tbe- éxwv 
minat'ion and approval of the factory 

deiign and 24y out, advice aim t/aé 
nature of the plant 4225i eguipmeizt 

' 

necemary: etc. 714% Mt been ken-tiered 
in India; 

'
‘ 

(c that tbé providing of fo‘reign. gaff té 
work with the Indian tompmy i0 
r2222 .t/Ide‘ factory in the iizitz'al :z‘dgemzd' 
to train Indiazz $t4ff 1': :g’t_.rem2ic'e [97% 
Jared z'h, India; 

‘ 

.

V 

(31) Ma; know how agreement: 7724,}: £071- 
stig‘ut'é ,4 “1224mm tbh‘fiec’tz’qfl”, 2‘51": 

will depend ‘on. 27.15 fan" and drawn; 
stance; ‘mrrozmdz‘flg [ear/a mm," 

(e) the fiomész‘dem‘ company rendered d! 
leaf} Jo'm'e‘ Jerflité; in India commut- 
ing a "bufine‘g bonnet/rim” and, 
tberefbre, t/fié technical‘_ fee i'eteived 

by it {J'f‘ullyr tabeable'z'n India. 5 

JUDGMENT 
The judgment of the Court was delivered 
by ,Ramanujgm J1. _ 

,— 

The .assess'ce, a foreign company having its 
registered Office in America, ‘haswbcen deg 
dared gas a company by the Central-1130313615 
of ‘ Revenue undeL'Se’ction 2(5‘AV), of the 
Indian. Irncome-tax Act, 1922. The‘fasscsév 
see-company specialised in the manufacture 
.of bended and cOaLted. abrasive ..Products. 
As part of its rbusineSS athe rassess'ee‘ con— 

1. Reported in‘ Intome Tax Repogts', Madras 
(19-73) 92 11:11. at 411. 
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tinuously carries on-research'with a view 
to find new methods for the manufacture 
of these products and to improve their 
quality. The fruits of this research are in- 
corporated in' pamphlets' which 'are made 
available not only _to its oyvn technicians” 
but also to such other_pers'ons, firms or 
companies with whom the assessee ‘has 
entered into agreeement and who are en- 
gaged in thq manufacture; of these pro- 
dtigtsl 

_ 

. 

r
I 

The assessee enteréd into an agréement, 
dated June 22, 1955, with'an Indiafi com- 

' 

pany, Mgssrs. Carborgndum Universal Ltd., 
havigg its registered office_ at Madras. Ac- 
cording to the termspf the;said agreement 
the assessee was to receive‘from, the Indian 
company an‘annual service fe¢ equal to 3 
pg: gent. of the net sales of the products 
manufacturéd' by the Indian company each 
year. The services to 'be ‘rendered by the 
assessee to the Indian company incluae: 
(1) furnishing of téchnical information 
and kriow-hoév with respect .to the manu- 
féigture of. bonded‘ and . cbated abrasive 
p'roilugts [by the Indian cdmpany,‘

’ 

(2) furnishing .to .the Indian company 
technical management, including factory 
design and lay-out; plant and equipment, 
production, purchase of materials, manu~ 
facturing specifications and quality of Pro- 
duct, ' 

'.
, 

(3) furnishing to the Indian company dom- 
preh‘ensive technical' information 'of all 
developments in the manufacture 9f the 
products, ' 

I 

' - 

(4) providing the Indian company ‘with a 
resident factory manager for starting the 
plant and superintending .its oper'ation‘s 
during its initial production stages and 
other foreign technical personnel necessary 
for the opgratioq of the plant of the In— 
dianrcompany, and 

‘ 

. 
. 

._ 

(5) training here andVabroad the Indian 

personnel tO‘ replace ‘the’ foreign"technical 
personnel as rapidly as Possible. The salary 
[and other emoluments of these foreign 
technical personnel“ Were to be paid by- the_ 
Indian company so long as they are in its 
segvice.

_ 

In Pursuance of_ the 'said agreement, the 
Indian company set up a factory near Ma; 
dras for the manufacture of bonded and 
.cgated'abrgsive products. According to the 
assesses, the. factory dbsign_ and lay-out

I 

were'prgpared by the Indian company in 
India and were sent to its office in the 
U.S.A.- for examination and édvice and 
the assessee examined it and sent ,its ad- 
vice to th¢,11ndian company by Post along 
with the information as to the nature ,of 
thev plant and equipment required for the 
factory' and alsp 'asv-regards the production 
data. It .also lent the services of a, number 
bf. foreign Itechnical personnel to the In- 
dian company for the -pu_r_po.se__of helping 
the latte; to, start and run thé factory; The 
terms of service of such personnel, how- 
ever, were fixed by the Indian company 
under agregments entered into between 
such personnel and the company and the 
salaries and emoluments of such person- 
nel were also, paid by the. Indian company. 
The said foreign technical personnel actual- 
ly worked-in the factory of the Indian com- 
pany and, as part‘of- their work, imparted 
‘training to the Indian Personnel working 
-in’ the factory. Some of the Personnel of 
the Indian company werealso sent to the 
foreign countries from time to time Where 
technical training was imparted to them by 
the -asseSsee. The _assessee also sent by 
post- technical bulletins, instructional films, 
etc., from ‘time. to time ‘to the Indian com- 
pany containing information which was 
necessary for the‘ manufacture of the pro- 
ductsy ihe Indian company.~The assessee 
also gave .advice from time to. time to the 
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'officers of the Indian company with re- 
gard to the manufacture of the products. 
During the accounting year relevant to the 
aSsessment year 1957-58, the assessee had 
received a sum of Rs. 95,762 from the'In- 
dian company as its service fee under the 
terms of the agreement referred to above, 
being equal to 3 per cent, of the net sales 
of the products manufactured by the In- 
dian Company in the year of account. In 
respect of this sum, the income-tax and 
super-tax were deducted by the Indian 
company at the prescribed rates. The asses- 

_ 

see, thereafter, applied for refund of the 
entire income-tax and super~tax so deduct- 
ed at source on the ground that the entire 
technical fee was earned by ‘the assessee 
outside the taxable territories. The Income- 
tax Officer took the view that at least 5 
per cent. of the technical fee should be 
taken to have been earned by the assesses 
in India and that ‘the assessee was liable 
to be taxed under the Income-tax Act to 
that extent. Deducting the tax payable on 
that part of .the income, the Income-tax 
Officer directed the refund of Rs. 
565606.7ivto the assesses. 
The Commissioner of Income-tax, how- 
ever, initiated Proceedings under section 
.35B of the Indian Ihcome-tax Act, 1922, 
as he was of the View that at least 75 per 
cent. of the technical fee earned by the 
assessee would have accrued or arisen in 
India. After issuing a.show cause notice 
and after hearing the objections of the 
a‘ssessee, the Commissioner determined a 
sum of Rs. 71,822 as ‘being assessable to 
in'come-tax and super-tax and directed the 
Income-tax Officer to revise the assess- 
ment accordingly. AcCording to the Com- 
missio’ner, though the- technical inform- 
-a'tion was supplied by the assessee-company 
from outside India, the information having 
been put to use in India, 'the technical fee 
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should be taken to have been earned in 
India. and although the foreign technical 
personnel were paid for by and the con- 
trol over them vested with the Indian 
company, their services having been made 
available by the assessee in India, it should 
be taken that the technical fee was for 
providing such services in India. The 
Commissioner was also of the 'view that 
the technical fee paid to the assessee or at 
least a portion thereof was in the nature 
of royalty which has to be taken as income 
accruing in India. 

Aggtieved‘ against the order of the Cdm- 
mfssioner, the asses’see preferred an appeal 
to the_Appellate Tribunal contending that ‘ 

no portion of the technical fee receiVed 
from the Indianpompany could be assess- 
ed in India. The Tribunal, after referring 
to the several clauses ‘in the agreement and 
the nature of the services rendered by the 
assessee to the Indian company for start- 

ing and running the ‘factory in India, 
found that these services consisted mostly 
of examination of the factory design and 
the lay-out prepared by the Indian Com- 
pany and in sending advice by post re- 

garding the nature of the plant and equip- 
ment required for the factory and in the 
supply of bulletin, etc, and that these 
services were not rendered in India. With 
regard to the foreign technical peréonnel 
supplied by the assessee to the Indian 
company, the Tribunal found that the as- 
sessee’s responsibility ended withlthe pro- 
vision of such technicians and that as the 
services'rendered by the foreign technical 
personnel including'the training imparted 
to the Indian personnel at the factory 
were governed by the agreement entéred 
into betWeen the Indian company and such 
personnel, they cannbt be taken to be the 
services rendered by the assessee under the 
agreement. As regards training- imparted
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to the Indian Personnel by the assessee in 
foreign countries, the Tribunal held that 
such training having been admittedly im- 
parted outside India, the services of the 
assessee in this respect cannot be said to 
have been rendered in India. On these 
fihdings, the Appellate Tribunal disagreed 
with the View of the Commissioner that 
the technical fee paid was for the use of 
the information by the Indian company 
according to- the volume and extent of such 
use and held that the agreement itself did 
not make the service fee of 3 per cent.- 

payable by the assessee dependent upon 
the use of the information in India or on 
the volume and the extent of such use, 
that on the other hand the service fee was 
payable to the assesses, whether or not 
the Indian company made use of the in- 
formation supplied by the assessee and 
irrespective of the volume and extent of 
such use. The Tribunal also disagreed with 
the Commissioner’s View that the technical . 

fee amounted" to royalty. Ultimately, the 
Tribunal set aside the order of the Com- 
missioner. At the instance of the Com- 
missioner the following question has been 
referred t9 this court: 

“Whether, on the facts and in the cir- 

cumstances of the case, the techfiical 'ser-. 

vice fee in excess of 5 per cent. received 
by the assessee-‘cdmpany from the Indian 
company during the account year relevant 
to the assessment year 1957-58 has accrued 
or arisen in India?” 

Before us, firstly, it is contended by the 
revenue that the assessee must'be deemed 
to be working in conjunction with the 
Indian company in the . manufacture of 
abrasive Products in India and, therefore, 
the service fee received by the assessee 
should be taken to relate to the part played 
by the assess”. in the manufacture of 

24 

abrasive products in India. But, we are of 
the View that there is no material on re- 

cord to support this contention. The re- 

lationship between the assessee and the 
Indian company is governed by the agree- 
ment dated June 22, 1955, and the terms 
of the agreement do not indicate that the 
assessee worked in conjunction with the 
Indian company in the manufacture of 
abrasive products in India. 

Then, it is contended by the revenue that 
the said agreement between the assessee 
and the Indian company clearly establishes 
a business Connection between them, that 
the technical fee received, accrued or arose 
from such business connection‘ in India, 
that, therefore, the technical fee received 
becomes taxable under section 4(1)(c) 
read with section 42 of the Income-tax Act, 
that the Tribunal has clearly overlooked 
this position when it held that the .techni- 
cal fee received by the assessee was not in 
relation to any. service rendered inQIndia 
and that the entire services of the assessee 
were rendered outside India. The learned 
counsel for the assessee would, however, 
contend that the plea based on “business 
connection” was not put forward by th¢ 
revenue at any time, before and that, there- 
fore, it should not be allowed to be raised 
at the stage of the reference. But we are 
of the view that the question referred to 
us is general in its terms and comprehends 
the question of applicability of section 
42(1) to the transactions in question. The 
question which we are asked to answer is 
whether the technical fee _in question re- 
ceived by the assessee from the Indian 
company has accrued or arisen in India, 
and, in considering that question, one can- 
not but consider the scope of section 42 
which practically defines as to what‘ is 
accrual. Therefore, we proceed to consider 
the question arising 'in this case in the 
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lightof sections '3, 4(1) and 42(1) of the 
Income—tax Act. 
Section 3 brings to charge the total income 
of the previous ‘year of every individual, 
Hindu undivided family, and company, 
local authority or firm and other associa- 
tion of persons" Section 4 states that the 
total income of any previous year of any 
Persomwoul'dv include all income, profits 
and gains from whatever source deriVed, 
which, if such person is not resident in 
India during the year, accrue or ati'se or 
are deemed to accrue ofarise to him in 
India during such year. The assessee in 
this case is a non-resident cempany, and; if 
any portion of its income has accrued or 
arisen in India during the year, such por- 
tion of the income is liable to be charged 
to income-tax- under section 3 read with 
section 4. Section 4, in turn, attracts sec- 

tion 42(1) and that provision, so far as it 
is relevant, is as follows: 
“All incom'e, profits or gains accruing or 
arising; whether directly or indirectly, 
through or from any business connection 
in the taxable territOries, . shall be 
deemed to be income accruing or arising 
within the 'taxable territories; and where 
.the person entitled to the income, profits 
or gains is not resident in the taxable 
territories, shall be chargeable to income- 
tax either in his name or in the name of 
his agent, . . . 

.” 

According 'to the revenue, the technical ‘ 

fee received by the ass'essee £10m the In- 
dian company has to be taken as having 
accrued or arisén in India in View of sec- 
tion 42(1), while the assessee would con- 
tend that section 42(1) cannot be invoked 
in the case of mere "know-how” agree- 
ments such as the agreement in question 
which does not contemplate any sqrvice 
being rendered in India. 
In Bangalore Woollen, Cotton and Silk 
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Mill: Co. Ltd. v. Commim'oner of In- 
-c0me=tax,'2 Satyanarayana Rao ]., dealing 
with the scope of the words “business con- 
nection” occurring in section 42(1), ex- 

pressed: » 

“In Order 'to elucidate the meaning of the 
expression ‘business connection’ the learn- 
ed counsel on both sides drew our atten- 
tion to séveral décisions which have con- 
sidered the question. A detailed examina- 
tion of these decisions, however, does not 
enable us to arrive at ‘the ekact meaning of 
the expression fbusiHESS connection’ and 
define its scope and ambit; It is, however, 
clear :that it is an expression of a Very 
comprehensive nature and not necessarily 
confined to the definition of ‘busine'ss’ in 
section 2(4) of the Act In order to 
constitute a busiriess connection there maust 
.be some continuity of relationship between 
a person in British‘India who makes Pro- 
fits and the non-resident who receiVes 
them. As observed by Rangnekar I. in 
Commim‘onar af Income-tax v. National 
Mutual Life Association of Awmzlzzsz‘a 
List, 3 the expression ‘businéss connection’ 
is, a more comprehensive expression as in- 
cluding not only the kinds of things spe- 
cifically described as being included in the 
term, but the kind of things which are 
specifiqally mentioned in the English Actg” 
Viswanéltha Sastri I. had expréssed: 
“There is no definition of the words 
‘business connection’ and the legislature 
has delibefatel‘y chosen words of wide 
though uncertain import (see Him Mill’: 
case 4). It is-difficult to. extract from the 
language 'of section 42 or from the deci- 
sions 'a comprehensive principle which 

2. (1950) 18 I.T.R. 423, .435, 451 (Mad.). 
3. (1933) 1 I.T.R. 350; I.L.R. 57 Born. 519, 
534. A 

4. (1946) ‘14 I.T.R. 417, 428 (AIL). 
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would serve an guide for all cases. One 
can only take the particular facts and 
circumstances and decide whether the case 
falls Within the words of section 42(1) or 
outside them.” 
In that case the 215565366, a factory in My- 
‘sore State, purchased raw materials 
through its managing agents in Madras 
State and the question was whether such 
Purchase of raw materiéls constituted 
“business connection” within the meaning 
of section 42(1). The court held that the 
transactions constituted a “business con- 
nection” within the Madras State. In 
Commifiioner of Income-tax v. Little’s 
Oriental Balm and Pbm'mazcezztz'cczlx Ltd. 5 
this court had expressed the View that: 
“The expression ‘deemed to have received 
oraaccrued in British India’ is explained in 
section 42 which has really to- be read 
with section 4 on which it is a commen- 
tary. Section 4 is the charging section and 
section 42 gives the definition of the ex- 
pression ‘deemed to accrue and arise’ or 
'deemed to havé been received in British 
India’ in section 4.” - 

The Supreme Court has also expressed the 
View in Comm'iuioner of Income-tax v. 
Alamedb/mz‘ Umgrblm’z' and Co.:6 
“Strictly speaking, the word ‘accrue’ is not 
synonymous with ‘arise’, the former c'on- 

noting the idea of growth or accumulation 
and the latter of the growth or accumula— 
tion with a ‘tangible'shape so as to be 
receivable. There is 'a distinction. in the 
dictionary meaning of these words; but 
throughOut, the Act they seem to denote 
the same idea or ideas very similar and. the 
difference only lies in this that one is mofe 
appropriate when applied to a particular 
case; In‘ the ca'se of a composite business, 
i.e., in the case-Of a person who is can-y- 
ing on a number of businesses, it is always 
difficult to .decide as to the place of the 

26
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accrual of profits and their apportionment 
z'mfer :3.” 

In jétbabbaz' faverz'bbaz' v. Commiui‘oner 
of Income-tax, 7 the Nagpur High Court 
considered a case Where a company in 
British India purchased raw materials5 for 
his b'eedi business in Baroda State through 
a non—resident to whom commissiou was 
paid, and the question ‘for consideration 
Was whether the commission paid to the 
non-resident in respect of the Purchases 
made in Baroda State accrued or arose in 
India through or from a business connec- 
tion within the meaning of section 42, It 
Was held that the purchase and supply of 
raw materials to a resident-manufacturer 
by a non-resident would not render the 
commission earned by the latter liable to 
tax under section 42(1) in the absence of 
anything to show that there was any course 
of dealing between the resident ana the 
min-resident and the commission earnéd 
was made to depend on business done in 
British India, and that something more 
than mere rendering services out of British 
'India for remuneration ‘to a resident busi— 
nessman is necessary to establish a business 
connection Within the“ meaning of that 
expression in section 42(1). In. Co’mmz'y 
.rz'oner 0]" Income-tax v. R. D; Aggzzrwal 
and Co. 8 the assessee canvassed orders 
from dealers in AmritSar for the‘ supply 

' of goods and communicated them to cer- 
tai'n non-resident exporters and the orders 
were ultimately accepted, the price was 
received by them and delivery was givén 
outside the taxable territories. The assessee 

s.' (1950) 18 I.T.R. 849, 859 (Mai). - 

6. (1950) 13 I.T.R. 472, 496; (1'950)'S.C.R. 
.335 (SC). 
7. (1951) 20 I.T.R. 331 (Nag).

. 

8. (1965) 56 I.T.R. 20, 24; (196;) 1 S.C.R. 
660 (S.C.). 

' ' 
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was entitled to certain commission on 
those sales. The question arose whether 
there was any business connection between 
the assessee and the nonwresident and 
whether the assessee could not be treated 
as an agent of the non-resident for the 
purpose of taxing the profits that accrued 
to them from their export business. Deal- 
ing with that question the Supreme Court, 
after a review of all the important cases 
which have arisen before the courts for the 
purpose of finding out as to What relation 
between the non-resident and the activity 
'in the taxable territories whichr'contributes 
to the earning of income may or may not 
be regarded .as business connection, said 
that ‘the- expression “business connection” 
postulates a real and intimate relation be- 
tween the trading activity carried on but- 
side the taxable territories and trading 
activity within the territories, the relation 
between the two contributing to the cam- 
ing of income by the non-resident in his 
trading activity and that it must in all- 

cases .be remembe'red that by section 42, 
income, profits or gains which accrues or 
arises to a non-resident outside the taxable 
territories is sought to be brought within 
the net of income-tax law, and not income, 
profits or gains which accmes 'or arises or 
is deemed to accrue or arise within the 
taxable territories, that income geceived or 
deemed to be received, or accruing or 
arising or deemed to be Accruing or arising 
within the taxable territories in the pre- 
vious year, is taxable by section 4(1)(a) 
and (c) of the Act, whether the person 
earning is a resident or non-resident, and 
that income not taxable under section 4 of 
a non-resident becomes taxable under sec- 

tion 42(1). if .there subsists a connection 
between the activity in the taxable territo- 
gijés and -the‘bu‘siness of the non-resident, 
and if through or from that connection in- 
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come directly or indirectly arises. The 
court expressed thus: ‘ 

“A business connection in section 42 in- 
v‘olv'es a relation between a business car- 
ried on by a non-resident which yields pro— 
fits or gains and some activity in the tax- 
able territories Which contributes directly 
or indirectly ‘to the earning of those Profits 
or gains. It predicates an element of con- 
tinuity between the business of the non- 
resident and the activity in the taxable ter- 
ritories: a stray or isolated transaction is 

normally not to be regarded as a business 
connection. Business connection may take 
several forms: it may include carrying on 
a part of the main business or activity in- 
cidental to the main business of the non- 
resident thtough an agent, or it may mere- 
ly be a relation between the business of the 
non-resident and the activity in the taxable 
territories, which facilitates or assists the 
_carrying on of that business. In each case 
the question whether there is a business 
connection from or through which income, 
profits or gains arise or accrue to a non- 
resident must be determined upon the facts 
and circumstances of the case.” 
In the light of the principles laid down in 
the above cases as regards the scope of the 
expression “business connection” we have 
to consider whether in this case the 'te‘ch- 

nical fee received by the assessee has ac- 

crued or arisen through or from business 
connection in India. According to the re- 
venue the income in que'stion has been re- 
ceived by the assesses, a non-resident, from 
some activity in India, that the activity is 

commercial in character and, therefore, the 
income is‘ taxable under section 4(1)(c) 
read with section 42(1). The assessee 
wou‘ld, howéver, state that no service has 
been rendered in India by the assessee, 
that all the services which the assessee had 
to render as per the terms of -the agree- 
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ment had been rendered outside India and 
that Such rendering of services outside In- 
dia to a person carrying on business in 
India would not amount to a “business 
connection” in India. In this case the In- 
come-tax Officer found that a perusal of 
the terms of the agreement between the 
assessee and the Indian company makes it 
clear that at least 5 per cent. of the tech- 
nical service fee is earned by the assessee 
in India and that the same is liable to be 
assessed under the Income-tax Act. The 
Commissioner, however, held that having 
regard to the obligations undertaken by the 
assesses under the agreement, 75 per cent. 
of the technical fee received by the asses- 
see should be taken on a reasonable basis 
as income accruing or arising in India, The 
Tribunal took the extreme View that no 
portion of the technical fee can be said to 
have accrued or arisen in India. The ques- 
tion is Whether the Tribunal’s View could 
be sustained. 
In the context of the question to be con- 
sidered it is necessary to find out as to 
whaf are the services rendered by the as- 
sessee in pursuance of the agreement and 
whether such services were rendered in 
India or outside. The nature of the ser- 
vices to be gendered by the assessee under 
the agreement has already been referred to. 
Some of the services rendered by the as- 
sessce to the Indian company consisted of 
examination and approval in the U.S.A. 
of the factory, design and layout which 
were prepared by the Indian company in 
India and advice sent by the assessee to the 
Indian company by post as to the nature 
of the plant and equipment required for 
the factory as also to the Production data, 
etc. These services had been held to have 
been rendared by the assessee outside In- 
dia as the entire correspondence was by 
post. Some of the other services to be ren- 
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dered by the assessee to the Indian com- 
pany is to send periodically technical bulle- 
tins, instructional films, etc. The Tribunal 
also finds that the correspondence between 
the assessee and the Indian company show- 
ed that these services were rendered by the 
assessee outside India. So far as these ser- 
vices are concerned, the Commissioner held 
that such technical information furnished 
by the assessee by post has been used in 
India and, therefore, the services can be 
said to have been rendered by the assessee 
in India. This view is not acceptable to. the 
Tribunal. The Tribunal says that the use 
of the technical information by the Indian 
company without reference to the actual 
supply of this information by the assessee 
cannot be taken to be the criterion and that 
it is not possible to Say that the services 
such as furnishing of the technical infor- 
mation in the form of bulletins, etc, were 
rendered by the assessee in India. We are 
inclined to agree With the view taken by 
the Tribunal that in respect of the above 
services, it cannot be said that the assessee 
'rendered those sérvices in India“ 
But the assessee has also undertaken to 
provide the Indian company with foreign 
technical personnel for the starting, super- 
vision and operation of the plant for the 
manufacture of the products by the Indian‘ 
company in India and for the training of 
Indian personnel by such technical foreign 
personnel to assist the Indian company in 
the starting, supervision and operation of 
the plant for the manufacture of the pro- 
ducts in India. The Commis‘sione: took the 
View that the provision for providing by 
the assessee foreign technical personnel ‘to 
work in India would suggest that the as- 
sessee is rendering some services in India 
in pursuance of the terms of the Said 
agreement. The Tribunal, however dis- 
agreed with the Commissioner and held 
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hthat as these foreign technicians had work- 
ed as Whole-tirne employees under the In- 
dian company, they should be taken to be 
the employees of the Indian company and,

' 

therefore, the services rendered by the 
foreign technicians in India cannot be at- 
tributed to the assessee as the assessee had 
nothing to do with the day-to-day work of 
the said foreign technicians. It also held 
that the training imparted by its techni- 
cians to the Indian personnel in India was 
a part of the work which they have to do 
under the Indian company and that, there- 
fore, the training of the Indian personnel 
by the foreign technicians cannot be taken 
to be services rendered ‘by the assesseein 
India. 

On a due consideration of the matter, we 
are of the view that the Tribunal did not 
have a proper perspective of the said ser- 
vices rendered by the assessee. The ques- 
tion is not Whether foreign technicians were 
under the employ of the assessee or the 
Indian company and whether they received 
the salary from the assessee or from the 
Indian company for the services rendered 
by them in India. Here the relevant ques- 
tion is whether the assesses has sent the 
foreign technicians to India to help the 
Indian company in the starting, supervi- 
sion and operation of the plant for the 
manufacture of the products’in India, and 
to train suitably .the Indian technicians. 

Under the contract the assessee is obliged 
to send foreign technicians to work in In- 
dia, and if really foreign technicians were 
sent to India by the assessee under that 
agreement, it cannot 'be said that the asses- 
see has not rendered any service in India. 
The fact that those foreign technicians 
were Paid by and were under the control 
of the Indian company will not affect the 
question. The requirement that the asses- 
see has to send foreign technicians to In- 

Bulletin Vol. XXVIII, January/janvier no. 1, 1974 

DOCUMENTS 

dia for the purposes set out in the agree- 
ment leads to the inference that the as- 

sessee has undertaken to do some service 
or activity in India by sending its foreign 
technicians to work in India. The payment 
of salary and other emoluments to s’uch 

foreign technicians is purely a matter of 
bargain between the assessee and the In- 
dian company and they have agreed that 
the foreign technicians will be paid by the 
Indian company. But this will not affect 
'the question whether the assessee is obliged 
_to send foreign technicians to India to 
assist the Indian company. Similarly the 
obligation of the assessee to train the In- 
dian- personnel in India through their 
foreign technicians can also be said to be 
services rendered in India. Though the 
foreign technicians did train the Indian 
technicians in the course of their duties 
which they have to perform as employees 
of the Indian company, still the obligation 
to train Indian personnel is that of the 
assessee and, therefore, such training of 
Indian personnel in India through the as- 
sessee’s foreign technicians can be said to 
be a service rendered by the assessee in- 

India. 

We cannot, therefore, agree with the View 
of the Tribunal that the assessee has not 
rendered any service in India. As already 
stated, the sending of foreign technicians 
to India to work under the Indian com- 
pany and to assist the Indian company in 
the starting, supervision and operation of 
the plant for the manufacture of the pro- 
ducts and also to train the Indian person- 
nel working under the Indian company 
amounts to the assessee doing some activity 
or service in India and the technical fee 
received cannot be said to be only for the 
purpose of providing technical information 
through the form of bulletins, etc, and 
for the approval of the layout, plant and
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equipment, etc. Therefore, the question is 
as to What portion of the technical fee is 
attributable to the services rendered by the 
assesses in India. - 

The learned counsel for the revenue, how- 
ever, 
'should be taken to have received the tech- 
nical fee through or from its business con- 
nectioh in India, that, therefore, the entire 
technical fee should be taken to have ac- 

, 
crued or arisen in India and that in such 
cases section 42(3) for apportionment of 
the income cannot come into play. The 
learned counsel for the asséssee would 
contend that providing foreign technicians 
to work in India is a very insignificant 
part of the assesSee’s services and, there- 
fore, the Income-tax Officer’s View that 
5 per cent. of the technical fee received 
by the assessee should represent the ser- 

vicés rendered by the assessee has to be 
ac'cepted as reasonable. He also contends 
that the theory of business connection will 
not arise in the case of “know-how" agree- 
ments and relies on the following passage 
occurring under the head "receipts from 
know-how” or “secret Process” in Sam- 
patb Iyengazr’s Income-tax, 6th edition, 
volume 1, at page 168: 
“Manufacturing houses and business in- 
stitutions evolve at great cost by experience 
and research over long periods of time, 
process of manufacture which are held by 
them secret, only a small part of which is 
capable of being patented. The technical 
knowledge not so patented is known in 
commercial circles as “know-how”. This 
“know-how” is not comparable with a fix- 
ed asset, such as, factory, office building, 
warehouse, plant and machinery, or even 
with such independent legal rights ‘as pa- 
tents, copyrights or trade marks, or even 
with goodwill. It is not a balance-sheet 
item. It is not diminished by imparting it 

30 

would contend that the assessee » 

to outsiders. It has‘ the peculiar quality 
that it can be communicated to, or'shared 
with, others Without in any sense destroy: 
ing the value thereof to its ownEr. It is -a‘ 

product of the brain and just as a~ person 
cannot sell his brain, he tannot sell the 
‘know-how’ outright.” 

It is true the learned author proceeds on 
the basis that When the owner of a “know- 
how” undertakes to impart it for condem- 
tion, such consideration Cannot be regarded 
as‘ price for the property and, therfsfore, 
it is not a capital receipt but that in_ex- 
ceptional cases such remuneration may be 
of a capital character where the owner, in 
Consequence of his imparting of the 
‘l‘know-how” to another person, has to dis- 
continue his own manufacture ‘or to give 
up a market which is open to him. But we 
are not concernéd with the question as to 
Whether the receipts by the sale of “know- 
how” is capital or revenue. Besides, in this 
case, the agreement cannot merely' be 
treated just a “know-how” agreement, for, 
as already sta'ted, the assessee has under- 
taken to send foreign technicians to work 
in India under the Indian company and to 
train the Indian technicians working in 
the Indian company. We are not iridihed 
'to agree with the submission of the learn- 
ed counsel for the assessee that in all cases 
of “know—how” agreemehts there will not 
be any business connection. Whether there 
is business connection or not has to be 
considered with reference to the facts and 
circumstances of each case.- Id this‘ case 
the terms and conditions of the agreement 
between the assessee and the Indian com- 
pany haire to be looked into to find. out 
whether there is'any business connection 
instead of saying that the agreement in 
question. is a “know-how” agfeement afid 
in the case of “know-how” agreements 
there cannot be' any busiries’s connection. 
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We are of the View that the Whole agree- 
ment has to be read together and, if so 
done, we think that it is not exclusively 
for the provision of “know-how”, but also 
for the provision of some technical ser- 
vices. In Emmi Medical Supplies Ltd. v. 
Moriarty 9 dealing with “know-how” 
agreements, Lord Denning expressed: ' 

“What, then, is the position of “know_- 
how” for tax purposes? It is undoubtedly 
a revenue producing asset. .The pOSsessor 
can use it to make things for sale, or he 
can teach it to others for reward. But he 
Cannot sell it outright. It is rather like the 
‘know-how’ of a professional man. He can 
use it to earn fees from his clients, or he 
can teach it to Pupils for reward; and so 
Produce revenue. But he cannot sell it as 
a capital asset for a capital sum. He cannot 
sell his brains. So with a. company which 
has special manufacturing skill and ex- 
perience but has no secret processes. Its 
‘know-how’ is inseparable from the ‘know- 
how’ of its staff and servants. It cannot 
prevent them using it any more than it Can 
prevent them using their own brains: See 
Heréert Mom: Ltd. v. delby. .10 It can- 
not sell it as a capital asset. ~11: can only use 
it or teach it. Even with a company which 
owns secret processes, the supply of ‘know— 
how’ is not like the sale of goodwill or a 
secret Process, for such a sale imparts that 
the seller cannot thereafter avail himself 
of the special knowledge with which he 
has parted: See Trego v. Hzmt;11 and it 

may then rightly be regarded as the sale of 
a capital asset: See Handley Page v.~Bw‘- 
terworfi/y. 12 But the supplier of ‘know- 
how’ always remains entitled to use it 

himself. . . 
.” 

In feffrey v. Rolls-Royce Ltd. 13 it is ob- 
served that exploitation of “know-how” is 
one method of development of the owner’s 
own trade, though it may not amount to 
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a separate business. The ass'essee, therefore, 
is not right in its submission that in cases 
of “know-how” agreement there is no 
question of any business connection. As 
already stated, in this case the agreement 
is not only a “know-how” agreement but 
also an agreement to provide foreign tech- 
nicians to work in India to assist the In- 
dian company and also to train the Indian 
personnel in the manufacture of the pro~ 
ducts. Therefore; we are of the View that 
the assessee having rendered at least some 
services in India which amounts to ‘a busi- 
ness activity, the technical fee should be» 
taken to have accrued through 0': from its 
business connection in India. In- that View 
the entire receipts by the assessee-company 
have to be taken to have accrued or arisen 
in India as a- result of its business con- 
nection and, therefore, taxable. The ap- 
portionment made by the Commissioner or 
the one made by the Income-tax Officer 
cannot, therefore; be sustained for the 
assessee cannot be said to have carried on 
business in India in the context of the 
definition of “business” and, therefore, 
there is no question of any apportionment. 
But, having regard to the fact that the 
Commissioner has directed the assessment 
of only 75 per cent. of the technical_ fee 
received by the assessee as income aCcrued 
in India and it is only that order which 
was appealed before the Tribunal; the as- 
sessment can be made only in relation to 
the said 75 per cent. 
The result is, the question is answered in 
the affirmative and against the assessee. 

9. (1957) 37 T.C. 540, 589 (H.L.). 
10. (1916) 1 A.C. 638, 704 (H.L.). 
11. (1896) AC, 7, 24, 25 (H.L.).

' 

12. (1935) 19 T.C. 328 (H.L.). 
13. (1962) 40 T.C. 443, 495; (1965) 56 
I.T.R. 580 (H.L.).

31



MADRAS HIGH COURT DECISION ' 

The.assessee Will Pay the costs of this re- Counsel’s fee Rs. 250. 
ference to, the» revenue:

1 
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IF‘ANEWS 3 as 

27th IFA-‘CONGRESS IN LAUSANNE 1973‘~ ': 

Second Subject 

(Partnership: and joint enterpriyex in international tax law) 

Summary of the plemzry and panel div- 
czim'om 'on October 9th and 10th and in 
the working session on October 12th, 1973 
.by Dr. E'. W. Klimowsky (Israel), chair- 

man resoifitions committee. 
The discussion has turned around two 
basic problems: ' 

A.. 
1) (a) In most countries a partnership is 
recognised as a lcgal entity according to 
the respective civil law; however, in a 
great number of tax systems (including 
those of the Anglo-American states, the 
Federal Republic of Germany and many 
developing countries) not the partnership 
is the chargeable as’sessee of its income 
but the partners direct. 
In View of this situation Para 6 of the 
commentary on Article 3 of the OECD 
Model Convention contains a proposition — although only for the purpose of 
clarifying the definition of “an enter- 
prise carried on by a resident of a Con- 
tracting State” _- according to which 
“each participation in a partnership Should 
[be looked upon as a Separate enterprise, 
the test being whether the partner holding 
the participation is a resident of the one 
or the other Contracting State or of a third 
State”. 
The majority of the participants in the 
deliberations of this congress did not fol- 
low this line of thought but preferred to 
have a partnership Which is subject in 
one State to unlimited liability, being tax- 
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wise treated as a resident entity in that 
State with regard to income received from 
another Contracting State; should, how- 
ever, the-partnership not be treated as a 
taxable unit subject to unlimited liability in 
a Contgacting State and should, therefore 
the income from another Contracting State 
be included in ‘Ithe tax basis of the differ- 
ent partners, cases of double taxation 
arising therefrom shofild ‘be protected by 
an appropxiate tax credit.

V 

(b) It would perhaps be desirable to 
postulate a generally binding recognition 
of the pagtnership as a subject of taxation 
separate from its members, similar to a 
company; however, ‘this goal does not 
seem obtainable in the foreseeable future. 
(c) It seems, therefore, that if a uni- 
formity of tax treatment of Partnerships 
is to be a realistic goal, especially for the 
speedy and unhampered process of taxation 
and as well as in the interest of sound 
commercial tax planning, this could be 
achieved only Within the framework of a 
change in the pertaining treatment of this 
object by double taxation conventions. 
To this end, an authoritative interpre- 
tation or even an express extension of 
Art. 10_ of. the OECD Model Convention 
would be advisable. The contracting par- 
ties should agree to treat a partnership as 
if it were a company and 'its profits- as 
“quasi-dividends”. For the avoidance of 
doubts it should be made clea'r that a 
partnership comprises its permanent esta- 

blishments which, also in .this context, 
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should be distinguished from branches or 
subsidiaries. Consequently, only the com- 
mercial connection between those branches 
and subsidiaries and not that between 
various permanent establishments could be 
recognised as a partnership. There might, 
however, a right of option be granted to 
a permanent establishment to be treated 
as a separate tax entity. 

2) A special version of this problem is 

the question Whether the country of resi- 
dence of the. partnership or the country 
of the source of the income attributable 
to the partnership shall be preferable for 
the chargeability of the respective income. 
The View of the participants in the dis- 
cussion was that the country of residence 
of the partnership should prevail and that 
the country of source should follow suit. 

IFA NEWS 

In .cases of hardship the most~favoured~ 
treatment-clause should be applied. 

B. 
In cases of differing characterisations of 
profits and remuneration in the country 
of the residence of the Partnership, on 
the one hand, and the countries of resi- 

dence of the various partners, on the 
other hand, the tax law of the country of 
:esidence of the partnership itself should 
be applied. 
This was considered to be of special im~ 
portance if one Contracting State applies 
the exemption method and the other Con- 
tracting State. the credit method. 
The underlying principle should be that 
tax relief emanating from a Double 
Taxation Convention should be granted 
only if and inasmuch a clear case of 
.double taxation exists.

~ 

It has been announced that 2-111 IF A Conference of the Benelux countries will 
be held in Luxembourg on May 3-4, 1974.

~ 
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.‘BO‘OKS 

A-F R I‘CA 
sfiRVEYs or AFRICAN ECONOMICS, 
Vol; ‘5. dliShed ,by‘ the 'InfetnatiOnal Monetary 
Fund, Wa'shingtori‘ D;C., 1973.324 + 471 pp. 
This fifth 'VOlume covers ebonomic data on the 
following six Cougtrigs: Botswana, Lesotho, 
Swaziland, Burundi, Equatorial Guinea and“ 

Rwanda: References to taxation is made as far. 

as the structure 'of Igvenue is dealt with.
' 

library Ihte‘mationdl‘l Bureau of 
Fiscal Documentation -no. '3 10,407 

AL G E _R‘I- A 
GUIDE PRATIQUE "DES iMPOTs 1973, 
Vol. III: Taxes sur ~1é chiffxe d’affaires; droits 
ihdiyects. Published by Etudes &"Documéflfat‘i0n' 
Fiscales, Alger, 197.3, 17413:. 
Volume III“ of this taxation guid'e se‘fies rc‘or'r‘ 

tiins a. survey of the Etur'nOVe‘ij tax and rothex; in- . 

that taxes levied in Algeria; 
L‘ibfary Intgrnational 'Bureau of 
'Fiscal'Documehtation no. 10,408 

GUIDE PRATIQUEZ DES IMPOTS, 197.3, 
Vol. IV: Impét sur le revenu des valeurs et 

capitaux 
_ 
mobiliers, droits «d’enreg'istfement, 

‘droitS‘ de timbre, taxe sur les véhiCules automo- 
‘biles, dispositions communes (impéts dire’cts‘). 

Published by Etudes & .Ddcumentation Fiscales, 
Alger, 1973: 18211212; 
Volume IV 'of the series Guide Aprat‘ique‘ vdeSu 

impéts 1973 explains the taxes levied on div‘i; . 

dends and interests, stamp and registration du- 
ti'e's, motor vehicle tax‘ and local direct 'taXes. 
Library International Bufeau of 
Fxscal Documentation no. B 10,415 

EEC 
BRANCHES AND SUBSIDIARIES IN THE COM- MON MARKET; LEGAL AND TAX ASPECTS; 
CONTRIBUTIONS BY MEMBERS 01: THE ASSO- 
CIATION ‘EUROPEENNE D’ETUDES JURIDIQUES 
ET FISCALES. 
Publishedi by' Kluwer-Harrap Handbooks, Lon-r 
don,1973.12 —+ 199 pp" £5.50. 
Collection of short 'introauctions by various :con— 

Bulletin Vol. XXVIII, January/janvier no. 1, 1974 

tributors of the company iéWs of ‘geveh of the 
EEC cougtg‘ies‘ for purposes of ihv'es'tors who 
envisage establishing a business in, the ‘countfies 
concerned. This wdrk is Hie first English is’s'ueé 

and includes 'law fqrme'rly ggt covered when. 
the 17061;" was published in french, German {and 
Dutch,

' 

Library Internati‘onal Bureau of 
'Fiscal Documentation no. B 7594 

DROII‘ D"ETABLESEMENT/NIEDERLASSUNGS= 
‘RECHIT. ' 

.

~ 

, Published‘ by'C. Beck, Mgnich, 1972. 2 vols;, DM 1-50.—_ jura Eur’opae; droit des pays de la 
Communauté Economique {'Eurqpéegfxg. 
Lodse-leaf providing ah outline pé‘r gountry of 
the ‘pgovjsions relating to 'the séttlements of a 
business, the rendering .of services? and‘ yth_e 
practising of a free profession in each of the 
first six 'EEC member countries. The" chapter on 
the Netherlands is in preparation. The material 
is stated as of" July 1, 71972“, in French and 
German; - 

Library International Bureau 95 . 

Fiscal Documentétion no. B 7575 

EUROPE 
DIE :PRUFU'NG DES JAHRESABSCH’LUSSES; 
HANDBUCH FUR ‘STUDIUM .UND PRAXIS, AU§+ 
GEARBEITET VON DER KOMMISSION‘ FUR 
BUCHPRUFUNG DER U.E;C. ' 

Syd' revised edition; Published by 113VV-V“e,rl‘aja_;z 

Dii’sséldorf, 1973; 1991313.
7 

Publication in German, prepared by the Union 
of European Accquntants, providing a studypf 
‘the control precedure of annual bélagce 'sheets. 
It‘ is planned to pfovide this publication in 
other V'lz’mguages; -i.e. French, Italian, English, 
Danish, Spanish and Portugueée. 
Libfary Internatiqqal Bureau- pf . 

Piscal' Documentation-'1 no. B- 7603« 

EUROPEAN COMMUNITIES 
‘INTRODUCTIO'NHTO'THE LAW OE THE EURO- 
PEAN COMMUNITIES AFTER THE ACCESSION 
OF NEW MEMBER STATES, 
by P. J. G. Kapteyn and P. Veflbren Van The-
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maat. Published by Kluwer, Deventer, 1973. 20 + 433 pp., £ 10.—. 
This work is a. revised edition in English of an

' 

introduction to the law of the European Corn- 
munities, published in the Netherlands in 1970. 
The text was concluded on April 1, 1972. How- 
ever, the final revision of the text has made it 

possible to mention the most important recent 
legal developments — the accession of Den- 
mark, Ireland and the UK, as well as the eco- 
nomic and monetary union. 
Library International Bureau of 
Fiscal Documentation no. B 7595 

FRANCE 
LES. IMBOTS EN FRANCE; TRAITE PRATIQUE 
DE LA FISCALITE FRANCAISE, ET PLUS PARTI- 
CULIEREMENT DES IMPOTS DUS PAR LES EN- 
TREPRISES, 
5th edition, by C. Gambiet. Published by Fran- 
cis Lefebvre, Paris, 1973. 429 pp. 
Fifth annual edition of taxation in France with 
emphasis on the taxation of enterprises of which 
the material is updated as of September 1, 1973. 
Library International Bureau of 
Fiscal Documentation no. B 7611 

GERMANY 
DIE GEWINNERMITTLUNGSRICHTSATZE IN 
IHRER PRAKTISCHEN ANWENDUNG; GRUND- 
SKTZE, BEISPIELE, RECHTSPRECHUNG, 
by H. Ullmann. Published by Wilhelm Stollfuss, 
Bonn, 1973. 119 pp., DM 14.—. 
Monograph surveying the directive dealing with 
determinatibn of profits/tfirndver of businesses 
vie_w_ed with emphasis on the application for 
purposes of practice. 
Library International Bureau of 
Fiscal Documentation no. B 7577 

DIE ORGANSCHAFT IM KGRPERSCHAFTSTEU- 
1311-, GEWERBESTEUER- UND UMSATZSTEUER- 
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OLIVIER CHAMBOSSE: 

COTE D’IVOIRE: LA TAXAT'I‘ON.D‘ES REVENU‘S IDE 
VALEURS MOB‘ILIERES 

Act‘uellement, et depuis: 1968, la taxation 
des revenus de valeurs mobiliéresrvf'ait l’Qb- 
jet d’un régime hYbrid‘e d6. 5. l’institution 
d’.un_ préléxiement forfaitaire sur ces reve- 
nus at an maintien .paftiel‘ de ‘l’I.R.V.M., 
rces deux taxations étant parfois cumulati- 
ves. - 

Jusqu’fi 1a promulgation de la loi n° 67.588 
du 31 décembze 1967, ‘la situation était 
Claire: 1e produit des Valeurs mobiliéres 
était soumis é l’impét sur le revenu des 
Valeurs mobiliérc‘s (I.R.V.M.). 
La 'I‘oi de finances pour la gestion de 1968 
a abrogé le Code de l’I.R.C.M., remplagant 
cet impét Par une augmentation du taux 
dc l’impét Sur les bénéfices industriels et 
commerciaux qui. est paSsé de 25% 5. 33% 
(35% depuis‘ 1e ler janvier 1973). 
La suppression de l’I.R.V'.M. étant coh- 
comjtante é. une augmentation flu taux de 
l’impét sur les BIC, 'les distributions qui 
pour une raison quelconque ne suppOrtai- 
ent pas l’impfit- BIC auraient été totalement 
exonérées d’impét cédulaire. 11 en aurait 
été dc méme pour les distributions de bé- 
néfices échappant, en vertu de dispositions 
particuliéres,‘é l’augmentation du taux de 
l’impét sur les BIC. ' 

Le Législatéur a dbnc maintenu '1’I.R.V.M. 
pour ces distributions.- 
En dehors des cas de non taxation au nou- 
veau taux de l’impét sur les BIC.1"ICR.V,M. 
n’gst donc plus exigible depuis 1968. Cefte 
situation s’ést prolongée pendant 4 années. 
La loi- n° 71 685 du 28 décembre 1971'a 
institué un nouveau mode de taxation des 
distributions ancierinement taxables £1 

l’I‘.R.V.M. 'Ces distributions font ‘l’objet 

depuis 1972 d’u'ne retenue 5; 19. source 
ayfint 1e carac‘tére d’un acomp’te 2‘1 valoir 
sur I’impét s'ur l'e' revcmi.

N 

On assistera ainsi, dams, certains cas, {rune 
double taxation: I.R.V.M.. et prél‘évement 
forfaitaire‘. - 

A cété du régime général d’imposition des 
distributions ’de revenus de valeurs mobi~' 
liéres, coéxistént des tégimés Particuliers 
aux sociétés ayant‘,' soi't Ieut siége social, 
soit des sucCursales, ,hOrs de Céte‘ d’Ivoire. 
Notre‘ Etude SE subdivisera done en trois 
parties consacrées respectivement: 
-— A l’impét sur le *rcvenu des va'Ieur‘s 

mobiliéres ‘ 

—- Au prélévement férfaitair‘e — Au régime d’irnpo‘sition des sociétés 
multibnationales, rc’est‘ z‘i dire d‘es socié- 
tés -eXer§ant leurs activités dans Piu- 
sieurs Etats. ‘ 

I.. L’IMPOT SUR LE REVENU DES 'V‘A- 
LEURS MOBILIERES (I.R.V.M.) 

A - Dixtributz'om taxable: 
Resten‘t ‘taxables 51 l’I.R.V.M;: 

1°) Le; dilifiézztz'om tie bénéfice: exoné- 
rée: d’z'mpo‘t 1117' 125 BLI.C. 

II s’agit des‘ distributions effectuées par: — les usines nouv‘elles (article 4~6° CGI) 
—-— les eritteprises pridritaires (Ioi -n° 59- 

134 du 3 septembre 1959) 
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COTE D’IVOIRE:‘ REVENUS DE VALEURS MOBILIERES 

2°) Le: dtribzztz'om de bénéfz'ce: taxé: (2 

Z’amcz'en taux de Z’z'mpét sur le: B.I.C. 
II s’agit des distributions effectuées par les 
sociétés bénéficiant d’un régime fiscal de 
longue durée. ‘ 

Toutefois, ces sociétés peuvent opter. pour 
l’application des nouveaux taux de l’impét 
sur les BIC et Par 15 méme, ne plus étre 
taxables 5. I’IRVM sur leurs distributions. 
II convient. de'noter que cette option, irré- 
vocable, doit étre notifiée au service des 
Contributions au moment du dépét de la 
déc‘latation' devant doimer lieu £1 imposi- 
tion au' nouveau taux de, l’impét sur les 
BIC. 

3°) Le: dixtrz‘éufiom de réyervex n’ayam 
pa: mpporté le nouveau taztx de l’z'm- 
pé‘t Vale: B.I.C. 

Si la conipfiabilité ne distingue-Pas les ré- 
serves ayant supporté l’impét au taux de 
5.3 ou de 35% des autres. l’Ad‘ministration 
cbnsidére qu’en cas de distribution ce sont 
celles qui n’ont pas supporté les nouveaux 
taux qui sont d’abord distribuées. 
Leslentreprises qui veulent éviter une taxa- 
tion de leurs. distributiqns de réserves A 
l’IRVM doivent donc prendre‘ 1e 50in de 
distinguer en comptabilité:

7 

—~ les réserves ayant supporté les BIC aux 
nouveaux taux — les réserves ayant supporté les BIC £1 

l’ancien taux 
e—‘les réserves n’ayant pas supporté l’im- 

pét sur les BIC. 

4°) L93 dixfrz'bzttz'om (Ze bénéfice: dini- 
mulée: 

Si, 2‘1 l’occgsion d’une vérification fiscale, 
I’Administration constate l’existence de 
distributions dissimulées, elle impute d’of; 
fice ces‘ distributions sur les réserves 
n’ayant pas suppogté l’impét sur les BIC 
au nouveau taux. 

5°) Lex revenm 1/2'59’5’ a‘ l’arfz'cle 13 dz; 
Code de Z’IRCM lorxqu’z'l: n’ont pas 
.mpporzé effectivement 1e: izoweaz/x 
Max de l’impo‘t 5m [ex BIC. 

Sent visées, ici, les distributions qui en— 
trent dans les frais généraux de la société, 
5. savoir: — les jetons de présence 
—— les remboursements' forfaitaires de frais 

et autres rémunérations d’administra— 
teurs — les intéréts d’emprunts des sociétés. 

6 b) D’zme maniére géne’mle: TO U TES 
LES DISTRIBUTIONS N’AYANT 
PAS S U PP ORTE LES N 0 UVEA UX 
TAUX DE L’IMPOT SUR LES 
3.1. C. a . 

B - C ommem‘aire: 

1°) Le; bénéfite: exonéréx d’impo‘t en 
0am; ale l’ariz'cle 84 CGI. 

Nous avons vu, ci-dessus, (A - 1°) ‘que 
les distributions de bénéfices exonérées 
d’impét étaient taxables 2‘1 I’IRVM. On 
peut se demander si‘ c’est la caé des béné- 
fices exonérés Par le .jeu de Particle 84 
CGI. ‘ ‘ 

Si en fait, une partie des bénéfices n’est 
pas soumise £1 l’impfit c’est non pas parce 
qu’elle est exonérée d’impét, maise Farce 
que-c’est 1e procédé le plus simple qui 
permette d’obtenir zme re’dziczfz'on de l’z'm- 

p6: lui-mé‘me. ‘ 

L’intitul'é de la section VII dii Code est 
d’ailleurs sans équivoque: «REDUCTL 
ONS D’IMPOTS CEDULAIRES EN CAS 
D’INVESTISS'EMENT DE BENEFICES 
EN COTE D7IVOIRE»l- '- 

En conclusion, on doit consjdérer que les 
distributions portant sur la partie «exoné- 
rée» .d’impét ne 'sont pas ' taxables 2‘1 

l’I.R.V.M. -

' 
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2°) Les intéréfi afiempfflnth 
Faisant Pattie dies charges déductibles ils 

ne supportent Pas l’irnpét BIC et sont dong 
passibles de l’IRVM. ‘ 

Il est 5. note: que ces intéréts ne sont pas 
taxables ,5.- l’IRVM ‘dans la, mesure 01‘1 les 
gapitaux qu’ils rénumézent proviennent: — de banques‘ Ou organismes financiers, 2‘1 

condition que les capitaux Prétés ne 
proviennent pasfdesr fonds “prqpres; de'» 
ces établissements — de sociétés, ’51 cOndition que les fonds 
prétés Proviennent d’emprunts! eux-, 

mémes :soumisv 2‘1 l’IRVM. ' 

3"?) La amortiflemeflt d’czczfiom e15 part: 
Le rembbursement des actions on d'eS 

parts. sOciales effectuée par un ‘pxéléV-ement 
sur :le cornpte‘ apertes et profits ou sur les 
comptes Ide rr'éserves' ou'de‘ provisions peut 
faire l’objet d’une taxation 2‘). l’IRVM. 
Par contre, si ce remboursemen‘t Est effecs- 
tué au moyen d’une réaIiSation d’actif et 
de~ pgélévements sur-des 'éléments autres 
qu'e ceux visés ci-dessus, i1 n’est pas 'taxav 
blC 5L l’I,R,V.M. ' 

4°). Lex- distrz'kutz'am de re’xewéx 
Lorsqu’e'lle‘s portent Sur des réserVés non 
soumises 2‘1 l’irnpét BIC au nouveau taux, 
elle's sorit vpas‘sib'l'es de- l’IRV‘M. 
Toutefois, ‘lo'rsqu"felles sOnt- effectuées sous 
la forme d’augmentation de capital ces 
distributions, qui ‘supporteht'a‘lbr’s le'dtoit 
d’appért major‘é au taux de 5%;us'or‘1t'exo- 
nérées d’I.R.V.M.

' 

3°) Le: dividendei, ‘z'nfe’ré‘zfgv, arrémge: et 
8 Wodm'm de partide S.A.R.L. 

Lérsque .les ‘bénéfiCes ‘auxquels eII'es se 
rapporten't n"'o‘r1t pas Support'é l’impét BIC 
au‘ nOuv‘eau vtaux,’ 'c'es distributions sont 
taxableS‘é. I’IRVM. .

7 

Une exception importante \est é‘i noter; les 

1 OHVIER CHAMBOSSE 

dividendes, intéréfs, arrérages 'et- produits 
des parts revenant 2‘1 deux associés 'gérants. 
seulément d’une sOciété :2‘1 responsabilité li- 

mitée et dan's la limite de 300.000 Frs 
pour :chacun, sont exonérés d’I.R,V.M, 

6°) Ed rémunératz'on de: r membrg: dz; 
C omez'lf d’Admz'm'xtmtz'on 
50m! exone’fés- d’I.R.V.-M.~.fl 

Les. Preduits ‘correspondant a des fonctions 
dé Direction et revenant, e72 ms d‘es soni- 
mes attribuées aux membres du Conseil 
d’Administtation: " 

' ' ‘ 

-.— '5. .l’Admini‘strateur délégué, , 

—- au Directeu-r du .21 lfAdmini's'trateur 

unique, 
‘——.— aq Président dju Consgil d’Administra- 

tion, 
-~—,- 5. liAdministrqteur Adjoint an Brésie 

dent, .

‘ 

“ —.- é I’Administrateu: provisoircment dé; 
.> .légué. . 

‘ 

' 
‘ 

‘ . 

Toutefoisz cette exonégation .est Iimitéefi 
déztx adminixtmteurs nommément «déxz'g- 

néx. 
V 

.
= 

E11 fait, elle ,Peut s’appliquér 2‘; diautrcs 
adfiHnistfateurs dan_s l’hypothése. 01‘1 Ceux- 
ci augaient .exercé avant d’accéder au Cone 
seil d’Ad'ministration 'et continucnt 4% oc- 

cuper, dams la Société, des emplois de san- 

Iaxié5. - y ,. 
‘

. 

Dans,_ce .cas, seulé les Produits leur-reveé 
nant en: qualité d’Administrateuts, sezgien’t 
taxablgsiglflRVM. - 

C -' Tézzt‘x d‘e Z’I.R»V.M.’ ' 

L’I.R'.V.M, tonsérve Iél‘tau‘x en vig'uéur eri 
1967,552Woirr'" ‘ 

' 

' 
V H: 

V—‘-118% en régié 'gé‘négale, 
~——.— 10% 'en ce qui poncerne: 

a Les intéréts d’emprunts ;ep§ésenté§ 
‘ p’ar d‘es titres négociabl'es,

_ 

.‘ Les produits dés actibns, parts' d’inJ 
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COTE D’IVOIRE‘: REVENUS DE VALEURS MOBILIERES 

téréts et commandites distribués par 
les sociétés nouvelles au cours des 
trois Premiers exercices sociaux, 

II. LE PRELEVEMENT FORFAITAIRE DE 
10% SUR LES REVENUS DE VALEURS 
MOBILIERES 

La loi n° 71-683 du 28 décembre 1971 a 
institué une retenue 2‘1 'la source forfaitaire 
de 10% sur les distributions et paiements 
de toutes natures visés 2‘1 l’article 13 du 
Code de I’IRCM. 
Ici, i1 n’y a done Pas 2‘1 distinguer selon 1e 
mode de taxation des bénéfices. 

A - Nazizzre juridique de [a retemte 

La retenue forfaitaire de 10% est repré- 
sentative d-’imp6t sur ‘le revenu. 
Elle est Iibératoirel pour les non résidants 
ri’ayanf pas d’autre source de revenu im- 
posable en Céte d’Ivoire; ils sont donc 
dispensés de déposer une décIaration de 
revenus. ‘ 

A contrario, les résidants n’ayant pas 
d’autre source de revenu imposable en 
Céte d’Ix'roire sont tenus de déposer une 
déclaration de revenus. .

' 

Les bénéficiaifes de revenus atteints par la 
retenue forfaitaire et acquittant l’impét sur 
le revenu en C6te d’Ivoire Peuvent déduire 
de cet impét (BIC pour les sociétés ou 
IGR pour les particuliers) 1e monfant du 
prélévement effectué 51 la source. 
Au cas 011 la reteque serait supézieure ‘5. 

l’impét dfi, 1a différence constatée ne se- 
rait pas remboursable. Toutefois, lés so- 
ciétés auraient la possibilité d’imputer cette 
différence sur l’impét BI‘C des années sui- 
vantes, dans la limite ‘de la prescription (3 
ans). 
Le déduction de la retenue s’effectue sur 
Présentation d’une attestation de paiement 

délivrée par le Service de l’Enfegistrement, 
sur la demande du Contribuable. 

B - Domaine d’applz'mtion 

La retenue doit étre pratiquée par les so- 
ciétés sur toutes les distributions visées 5. 

l’article 13 du Code de I’IRCM réaljsées 
postérieurement au 26 janvier 1972. 
Elle doit étre appliquée sur le montant to- 
tal de la distribution, sans considération 
de la personne qui en bénéfice ou de l’ori- 
gine du rev’enu distribué. 
Ainsi, les revenus versés £1 des personnes 
dont 1e domicile fiscal est en France ou 
dans un pays membre de I’OCAM doivent 
également supporter la retenue. Il est vrai 
que ces personnes peuvent solliciter le 
remboursement de la. retenue sous les con- 
ditions que nous verrons plus loin. 

C - Dixtribfltz'om ablex 

Il s’agit des distributions et paiements vi- 
sés é l’articl’e 13 du Code de l’IRCM. 
Toutefois; on peut considérer que les ex- 
emptions de la section IV de ce code, aux- 
quelles Particle 13 fait référence jouent 
également en matiérc de ‘Prélévement for- 
faitaire. 
L’article 13, dont le texte intégral figure 
en Annexe I de cette étude, vise essentiel- 
lement: — les dividendes et tous autres produits 

des actions et parts Versés par les‘ so- 
ciétés, — Ies tantiémes, jetons de présence, rem— 
boursements forfaitaires de fxais et 
autres rémunérations revenant aux ad; 
ministrateurs ('21 l’exception de celles 
revétant le caractére de salaires)., 

—— les intéréts et tous autres produits des 
obligations et emprunts de toute nature 
des Asociétés. 
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‘I‘L conviendra de se reporter au‘ «B». de' 15. 
premiére .patt‘ie dc ce‘tte étude en_ ce qui 
£0n§¢ffl¢ les ‘cas‘x d‘cxe‘mption du préléxie, 

ment forfaitairc qui 'sont id‘ent‘iques' é; ceux' 

~prévus en matiére d’IRVM. 

D '-. .Paiement die ldrgtenue 

ILe texté instituant 1a: retenue pfévéit que‘ 
cie'llee’c'i. est assisc et .pejrgue salon des‘ mémes‘ 
modalités que 1’II'RVM, ‘Eh fait, une pratie 
que ‘st’eSt instituée qui fait clue 1e Versement 
de la retienue' est effectué‘gar: la 'sociétéz 
dans les 30 jours de la mise en paiement 
des‘ jsommes ~di5tribuées. Ce' mode, rd'e Paiea 
ment est d’aill'eurs égglement‘ ‘utili‘sé (:11,e 
tiére d’IRVM depuiér 1,968; Cette ‘pratique 
fi’a Ljamai's été mise en. Cause [par I’Admin'i: 
striationt 'cit l’ancien mode de re‘couxjrrement? 
'tombé En, -dé'suétude, n’estnplus, appliqué. 

-‘ Cumul dujzre’léwément forfaimireflyec 
I’IRVM 

Lorsque la distribution réélisée est passib‘lc 
dc I’IRVM :on‘ assiste‘ 21 um cumul d’impo; 
sition. . 

La retenue globalg é; cffectue'r par 12. such 
été, dans ‘16 as de distribution »de_ jetons 
d6 pr’éssnce’ ~par exemplez -sera de {18% '4,- 

1o% 28%. 
‘ 

_ , 

11 est- préfé‘rable d’effectuez un réglement 
:sépa'ré de ces‘ deux impositions'. 

_

‘ 

S’egul', 1e ,prélévement de '10.%' peut ouvri'r, 
'droit é récupération. 

F - pom'bz'lite’ de fembqursefnent du 
prél‘évement forfaz'tai're‘ 

Nous avons .vu que le prélévement' frag- 
pait tous les- ~bénéfici‘aites de‘ distributions. 
Cette disposition, contraire aux dispositii 
ons des conventions FRANCE-COTE 
D’IVOI‘RE et OCAM, a conduit 16 Direc- 

=teur 'Général d‘es Impéts a’ 

{01-1v CHAMBOSSE‘ 
‘ admettre que 

les bénéficiaires d’e ‘reve‘nus :IvOir‘iens a’yaqt 

sxippOrté It: ‘préléive'r'nent et fiscalement do- 
miciliés, en‘ France on ‘dans un- ‘pay's‘ them— 
bxe de YOGAM, pouvaient prétendre ,au 
rembOUfSement' prfélévement <Ivoirien‘. 

‘Pour ce‘ lfairé, ces persOnnes do’ivent justi- 
fier du‘ paiie‘rr1611twd‘e‘ rimpét ftappant leurs 
revenus. IVoiriens" 'dahs l‘eur Pays“.

' 

.Cette possibilité dc rembour’sement n‘e sfest 
encore j'amais, concrétisé'ey l‘e sewice d‘e 

l’Enregi‘strement’, questionné,‘ nous a £6- 

pondu‘ que «pa; suite des .co‘rrespondancesr 
en touts entre la Direction Génétale des 
Impéts et Celle France, i1 :Sera plus tard 
défini lé's c'g‘md'itgons et modalit'és de resti- 
tution; si celz‘L es't :enclu‘ :pos‘é'ib’le». 

Nous avons jugé‘ né’anmoins ut'ile dé join: 
dre en~ Annexc II l’instruction .n° 41 du 
let ‘mars 1973 'émariant ‘de‘ la Direction 
Gén‘érale des Impéts Fgangaise.

' 

Ce document pourm étre lu avec ‘intérét 

par les actionna‘irés d'¢s Sociétés, Ivoigiem 
nes résidant en France et désireux dc selli- 
citen l‘e Vsrembou‘rsement du prélévément 
forfaitai're de 10%.

h 

m. "LE REGIME ,D’IMPOSITION DES So; 
CIETES’ MUILTINATIONALES 

Trek (1315 SOnt '21: envisager: + 1e -casfi desr soeiétés ayant leur siége en 
Céte, dTIvoire at and ou plusieurs. suc- 
cursales ~51 l’étranger, 

‘ 

.

' 

1: C215 des ‘succfirsales' Ivoiri’ennes‘ dc 
sociétés don't lé 'Siége est- situé' dams 1m, 
état ayant signé uhc conventionfifiscale 
avec la Céte ‘df'lvoire, “ 

‘ » 

——' 1e cas' dresv succursales ‘Ivoirienne’s dc 
rs'ociétés‘ dont‘ ‘lé siége zest Situé» clans un 
autre Etat (Société‘é difes extemes). 

Dans chacun dc ces cas, Iles.rég1'es applicev 
bles en mafiére d’IRVM 'et de prél'évéme‘nt 
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forfaitaire vont jouer mais les distributions 
taxables, déterminées conformément aux 
régles: étudiées dans les- deux premiéres 
Parties de notre étude, seront soumises 5. 

un prorata 'détemninant, dans les deux pre— 
miers cas, 1a quote-part de distributions 
taxables devant effectivement supporter 
I’IRVM ou le prélévement forfaitaire. ‘ 

D'autre part, en ce qui concerns les suc- 
cursales (les sociétés dites externes, les mo- 
dalités d’imposit-ion et de recouvrement 
sont Particuliéres. - 

A - Ca: de Société: aycmt lem' :iége en 
- Co‘te d’lvoz’re et. 2mg oz: pigsiezm ma 
muzzle: e_n Frame 02: dam gm qu, plu- 
ieur: Etat: membrex de. Z’OCAM 

Le prorata £1 applique: aux- disiributions 
taxables est donné par la formule: 
B-‘-—‘A 

B
, 

A désigne. les bénéfices réali’sés 'dans Ia.ou 
les succursales situées en; France Set dans 
les Etats membres de I’OCAM. 
B désigne l’ensemble des bénéfices réalisés 
par la Société. 

NOT/1: 
Pour‘ de’termz‘nerle bénéfz'ce comptablé to- 
tal B, 1'! ext fait abstmctz'on day re’mltat: 
déficz‘taz're: comiaté: pow Z’ememble d9: 
é’tablzfysememy' .rmble: ale [4 ,Socz'été dam 
1m Etozzf qzzelconque; tome: campematiom 
étant faites.entre les re’mltctt: ,bénéfirz'az’rem 
et les rémltaz: déficitaz're: ale c’e; établz'ue- 
mm. - 

.

" 

Dam rl‘e m: oz) 19 bénéfz'ce comptable total 
d’zm ‘exercz'ce est ma! ounégatz'fi-‘lzz réparti~ 
tion' feffectzze wr [ex [745% antérieurement 
dégczge’es. - ~ 

B -- s! d8! Iucczmalex Ivoirz'ennes ties 
J‘Oc‘iété! domf leiz'e‘ge ext .Jimé en Pram 

a ce 0% dam 2m Eta): membre‘ de 
Z’OCAM. 

Ces succursales sont imposables sur une 
quote part de leurs distributions détermb 
née au moyen du rapport

A
B 

A désignanf ici Ie bénéfice' réaIisé par la 
suc‘cursale IVOiriénne. 

'

' 

C - C4; pie:~ Juacufigzlex Ivoirz'gmne: de 5'0- 
cz'e’téx dam le‘ jiége ex: .rz'tué dam 2271 

autre‘ Etat. ' 
' ‘ 

Les succuréales des soci'étés dites externeé 
dqivent proc'éd'er a la rétenue forfgitaire 
de 10% (plus 'IRVMv éventuellement) sur 
65% de Ieurs ~bénéfices ayant servi de 
base au‘ ca-IcuI de l’impét'5ur les BIC en 
Céte d’Ivoire, qz/z'l y 42'; ezz ou'non dixtri- 
butz'on. 

Elles. doiven’t dcquitter 1a retenue sur les 
bénéfiCes‘ apparaisszint é ‘leuts bilans ar- 

rétés postérieurement au 26 janvier 1972'. 
Le 'versement auprés du service de l’En- 
registrement doit intervenir dans les 30 
jours‘ qui suive'nt' la date de vclétute du 
Bilan. * 

CONCLUSION
" 

Le régirne d’imposition d‘es fev'enus de va- 
leurs mobiliéres que la suppression de 
NRC-M aurait dfi simplifier 2‘1 l"extréme, 
s’avére étre relativement complexe et la 
création d’une retenue 2‘1 la source d’une 
nature juridique éloignéc de son but effec- 
tif ri"est'pas.fai'te po'ur améliorez 1e systé‘me 
a'cfuel. 

' '.
. 

Nous avons vu’ que cette retenue' posait 
des problémes quant 5. son éventuel r6111- 
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'boursemen't‘ znécéssité .par‘ le rjespec’t .de la. 

Convention France-Cat} .3I’Iivoire' ét .de la 
convention QCAM. 
Un refiOur '5.» P’id‘ée‘ premiere, c’zest-éédir‘e '21 

.la suppression pure-ct simple Ide 'l’LRVM, 
compensée par une augmentatidn‘ du Ataux 
d’ei’irnpé't sur leSIBIC Aet‘ conjugué'eavec‘un 
systémeude réducitibn‘ d’~imp6t 'én cas \de xé- 
inyestis‘semedt .de :bénéfices, defagc'in {21 ne 
pas péndlis‘er ‘les .soci'étés (111i .pratiquent 
l’autofinancement, permettrait d’atteind're 

1m d‘Ouble ‘objectifz ‘ 

——g simpli‘fier 1e :sysféme fiscal- actuel 

"OMVIER CHAMBOSSE 

—a ass‘urer un'e plus ‘grande imitation fis- 
ca‘le é -l31fnvestvis‘s,ement .en ‘éten'dant 211, 

I l’impét de distribution l’exonézatiofi 
accor‘dée en‘ matiére d’irnpét su'r‘ le$ 
'B‘I'C par le Code ‘des‘ 'IhVes‘tiséerrients‘; 

Le systéme ‘du' pré’lévcment forfaitairé £1 19, 

source 'pourriaift pat ai‘lleurs n"étte main- 
. t'enu; 'c‘ommewmoye'n de‘perc’eption d‘e Il’im- 

Pét sur l‘e revenu,«que l‘orsque le's‘ dis'tr‘b- 

butioris de bénéfices 'sgraient‘ vfaites ‘au pro— 
fit de personnes établies vni en Céte d’Ivoi- 
are hi‘ dans un état lie? A la Céte d’Ivoire 
par une convention fiscalé. ‘ 

H

; 

Annexe I ' 

ARTICLE: 1'3 DE. L’-‘-I.R.C.M._ 
«Indépcndlamment d‘es créanc‘es, dépfits et 
cahtiénnemen‘ts visés 51 ‘la. section II“ du 
,présent' chapitre .et sous, réserve des exemp; 
tions "Prévues '21 la section IV (1), l’ir‘npét 
~sur 1e revenu des capitaux mobilierg ‘s’ap- 
plique: 

'

" 

1° Aux dividendes, intéréts; anréra‘ges', re- 

venus (fit was autres produits de‘s ac- 
tions de, toute'. nature ct des. parts de 
‘fondat‘eurs' des :sociétés, compagnies et 

:éntreprisés ‘quelconque's financi‘éres, in- 
dustrie‘lles, commerciales ou 'civiles, 

ayant leur-siégezsociala‘m Céte d’Ivoire, 
dont 1e capital: 'n’est pas divisé‘en' ac- 
-tions; 

2*0 intéréts, ‘prod‘uits et 'bénéfices: des. 

Parts d’intéréts et cofnmandites dans 
les sOciétés, ‘compagnies et entreprises 
ayant ‘l'eur siége social 'en Céte .d’lvoire; 
dont' ‘le capital. n’est pas divisé 'en ac- 

=t'ions; 

5‘9 "Au‘ montant .de's rembo’ugs‘ernents et 

:amortissements totaux vou partials que 
n'les‘ sociétés désignées Idans ~les numéros 
clue précédent‘ effec‘tuent‘ sur 1e mon- 
t’ant de leurrs‘ actions, parts Id’intéréts 
ou- commandites, awnt leur (lis‘solution 

ou ‘leur mise en iiqui’dation; 
4° Au montant déS;1tanfiiém'e‘s,"je,tons d’e 

présence, rcmbourséments for‘faitaires 
Ad'e; fr’éis: et toutes autrcfs 'rémunérations 
tevenant £1 quelque; titre qile ce soft '21 

l‘adnjinistrateur' unique ou aux mem- 
rb'r'es des cons’eil’s d’administrationfles 
.Sociétés viséés au (1° 1 qui pfécéde; 

5° Aux ‘traitemenlt'sl‘, rembdursements for- 
‘ faitaires .de frais ‘et: toutes= autres rému- 

nér’atidns. revenant aux associés com- 
maqdités dans les sotiétés en comman- 
dite simple quivont exercé- l‘opt‘ion- ,vpré; 
rvu‘e au second ali’néa‘ de‘ lz’artiC-le 77' 

(2):; > 
‘

3 

6° Aux jetons de présence pa'yés, aux ac- 
tionnaires :de ‘ces sociétés 5.x 1’OCcasion 
des assemblées génétales;

‘ 

7° Aux intéréts,- :arrérages .et tous. aufres 
‘ 'produits deS'oigeitions et'emprunts dé: 
toute nature (165' conflr‘mnes, établisse- 
ments.pub1iCs, ainsi q‘iié‘ d¢3' soci'étész 
COmPaggnies' set. entrep'fiSes, dés’ignées 

. aux numéros .1 .et 42 :qui ‘précédent; 
8° Aux‘Alot's et primes de ‘rembourseinent 

payés 'aux cré'andiers et aux porteurs 
'd’obligations des communes5 ‘établisser 
ments .publiCs, ainsi' ‘que' des soci’étés, 
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compagnies et entreprises désignées 
aux numéros 1 et 2 qui précédent. 

Les dividendes,‘ artérages, bénéfices et 
produits visés aux numéros 1 et 2 du Pré- 
sent article s’entendent de toutes sommes 
ou valeurs attribuées 2‘3. quelque époque que 

(1) Nous avons donné l’eSSentiel de ces 
exemptions dans la premiére partie de 
notre étude. Les dispositions non re~ 
Prises concernent des situations beau- 
coup moins fréquentes et sont d’un 
intérét trés limité. 

ce soit aux sociétés et Porteurs de Parts, (2) II s’agit de l’optjon Pour le régime 
é. um ‘autre titre que celui de' rembourse~ applicable aux sociétés en comman- 
ment de leurs aPPortS». dite par action ou 2‘1 leurs membres. 

Annexe II 

INSTRUCTION DU 19 FEVRIER 1973 RE- 
LATIVE A L’IMPOSITION DES REVENUS 
DE CAPITAUX IVOIRIENS (BO . DGI . 14 
. B . 2 . 73) ' 

I... 
1. 

52 

La Ioi 'de finances Ivoirienne pour 
1968, n° 67-588 du 31 décembre 1967 
(LO. de la République de Céte d’Ivoi- 
re du 16 janvier 1968) a supprimé 
l’impét sur le, revenu des capitaux mo- 
biliers en Céte d’Ivoire '21 comptér du 
ler janvier 1968 en ce qui concerns 
les produits prélevés sur les bénéfices 
compris dans les bases d’assiette de 
l’impét sur les bénéfices industriels et 
commerciaux 2‘1 la charge des sociétés, 
corrélativement a une majoration du 
taux de cet impét de 25 '21 52%, auquel 
s’ajoutent. une cotisation de 1% an ti- 

tre de la contribution nationale et un 
prélévement de 10% au profit du 
Fonds National d’Investissement. 
Depuis cette date, les dividendes, tan- 
tiémes et produits assimilés‘ne subis- 
sent plus, en principe, au moment de 
leur distribution, =de retenue :21 la source 
en Céte d’Ivoire sauf lorsque cesv pro- 
duits sont Prélevés sur des bénéfices ou 
des réserves qui n’ont pas été taxés au 
nouveau taux majoré, auquel caé l’im— 
pét sur le revenu des capitaux mobi- 
Iiers est maintenu, au taux de 18% 

2. 

(101' Ivoizienne n° 68-589 du 28 no- 
vembre 1968, publiée au JO. de la 
République de Céte d’Ivoire du 23 dé- 
cembre 1968). 
Dans le Cas généml 01‘1 ces produits ne 
donnent lieu é aucun prélévement £1 la 
source en Céte d’Ivoire, les dividendes 
en provenance de cet Etat ouvrent droit 

100 — 25 
2‘1 un créd‘it d’impét de . soit

2 
37,50% de leur montant brut (cf. in- 
struction du 20 mars 1969; BOCD 
196941-4443, BOED 1969 10540 et 
instruction du ler octobre 1971, docu- 
mentation de base, série 14 A--1, divi- 
sion B, Céte d’Ivoire B 2353). 
La loi Ivoirienne n° 71-683 ‘du 28 dé- 
cembre 1971, portant loi de finances 
pour la gestion 1972 (JO de la Répu- 
blique de .Céte d’Ivoire du 4 janvier 
1972) a institué une retenue forfaitaire 
de 10% .sur les revenus mobiliers. 
Cette retenue, qui est pergue quel que 
soit le bénéficiaire du revenu, repré- 
sente un acompte sur l’impét général 
sur le revenu ou l’impét sur' les béné- 
fices dus par l’intéressé; elle n’es‘t Iibé- 
ratoire que lorsqu’elle vise un non- 
résidant n’ayant pas d’autre source de 
revenu en Géte d’Ivoire. 

'Toutefois, pour tenir compte des dis- 
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Positions de la convention fiscale 
Franco-Ivoirienne 'du _6 avril 1966, la. 

retenue ainsi visée sera remboursée par 
le Trésor Ivoirien aux non~résidants 
fiscalement domiciliés en France, sur 
justification de la perception dans no- 
tre Pays de l’impét sur le revenu ayant 
subi ladite retenue. 
L’appréciation des droits des in’téressés 
ainsi que la mise en oeuvre de 19. pro- ' 

cédute de remboursement de l’impét 
pergu en Céte d’Ivoire relévent au Pre- 
mier chef d‘e l’Administration Ivoirien— 
ne. 
Du cété Frangais, 1e service délivrera, 
le cas échéant, les attestations qui lui 
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seraient demandées 5. cet effet. 
En définitive, les dividendes de source 
Ivoirienne qui ouvrent droit en France 
au Crédit d’impét de 37,50% conti- 
nueront '21 bénéficier de ce méme crédit. 
La perception de ces dividendes sera 
considérée comme s’effectuant en deux 
temps. Dans un premier temps, ‘le cré- 

dit de 57,50% s’appliquera au montant 
effectivement encaissé. Dans un deu- 
xiéme temps, 1e montaht correspondant 
au remboufsement de la retenue Ivoi- 
rienne sera considéré cornme un corn- 
plément de revenu dormant lieu a son 
tour pour son imposition en France 2‘1 

un crédit de 37,50%,
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DR. P. K. BHARGAVA AND G. s. SRIVASTAVA *: 

TAX BURDEN ON INDIAN AGRICULTURE 
.(PART ONE) 

-I. INTRODUCTION 
It has been the experiénce of developing 
countries that it is both easy and_ quick to 
raise resources from agriculture for dEVel- 
opment purposes. 1 Agriculture occupies a 
key position in the Indian economy as it 

contributes about 45 percent to national 
income and provides livelihood 'to nearly 
70 Percent of the population. It is, how: 
ever, unfortunate that the Plan documents 
do not state any policy regarding the mo- 
bilisation of surpluses from the agricul- 
tural sector. Under the Indian Constitution 
only the State Governments are empowered 
to tax agricultural land or income —— a 
written policy statement on the taxation of 
agriculture does not exist. Unfortunately, 
the State Governments have not laid down 
any guiding principles for the purpose be- 
cause their policies have often been guided 
by their own needs and interests rather 
than any rationale. The result has been 
that the State Governments have hesitated 
to tax the agricultural sector. The inade- 
quate taxation of the agricultural sector 
has imposed a heavy tax burden on the 
non-agricultural sector. 2 This has not only 
violated equity in taxation but has also 
altered the terms of trade in favour of the 
agriculturists as against non-agriculturists. 3 

The adequate taxation of the agricultural 
sector has become essential not only to 
bring about equity in taxation between the 
agricultural and non-agricultural sectors 
but also to raise a substantial amount of 
revenue from the agricultural sector for

‘ 

development purposes. The resources that 
can be mobilised successfully from the 

agricultural sector will, however, depend 
upon the extent to which it is undertaxed. 
It becomes, therefore, necessary to make 
an estimate of the tax buzden on the agri- 
cultural and non-agricultural sectors. It is, 
* Department of Economics, Banaras Hindu 
University, Varanasi—5, India. ‘ 

1. For a detailed discussion see H, P. Wald, 
“Taxatimé of Agricultural Land in Underdeve— 
[oped Economiex”, Harvard University Press, 
Cambridge, Massachusetts 1959; The Role of 
Agricultural -land taxes in Japanese Develop— 
ment ('by the Food and'Agriculture Organisation 
of the United Nations) in Reading: on Taxazimz 
In Developing Countries (ed.) R. Bird and O. 
Oldman, The Johns Hopkins Press, Baltimore, 
1964; E, R. Schlesinger, “The use of special 
Assessments to Finance Development Projects". 
International Bank for Reconstruction and De- 
velopment (Mimeographed) July 15, 1953. 
2. See P. K. Bhargava, “Need for Raising 
Agricultural tax, Capiml, February 29, 1969; 
P. K. Bardhan, “Agriculture Inadequately Tax- 
ed.” T/ae Economic Weekly, XIII, 49, Decem- 
ber 9, 1961; Y. K. Alagh, Case for an Agri- 
cultural Income Tax, The Economic Weekly, 
XIII, 39, September 30, 1961; K. N. Raj, 
“Resourcex for the Third Plan, The Eamomz'c 
Weekly, Annual Number, 1959; I. S. Gulati, 
“Rexource Proxpett: of the Third Five-Yew 
Plan, Orient Longman’s Ltd., Bombay, 1960;. 
C. H. Hanumanta Rao, “Taxation of Agricul- 
tural Land in Andbm Pradexb”, Asia. Publish- 
ing House Bombay, 1966; Report of the Tax- 
ation Enquiry Commiuz'on, (1953-54) Vol. III, 
Government of India. Press, Manager of Publi- 
cation Delhi-1955, V. P. Gandhi, “Tax Burden 
0n Indizm Agriculture, Harvard Law School, 
Cambridge, Massachusetts, 1966; A. M. Khusro, 
“Taxation of Agricultural Land: A proposal, 
T/ae Economic Weekly, XV, 4-6, February 1963. 
3. See A. M. tusro, “Inter-Sectoral Terms of 
Trade and Price Policy,” T/ae Eranomic Week- 
ly (Vol. XIII, Annual Number1 February 4, 
1961). 
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however,- unfortunate that, no reliable data- 
are available for the' purpose. Even so we 
shall estimate the tax burden on Agricultu- 
ral (henceforth called ‘A’) and non-agri- 
cultural (henceforth called ‘N’)‘ sectors. 
Keeping in View the following assump- 
tions: -— 
(1) Indirect taxes are shifted to the con- 
s‘umers while direct taxes are not; 
(2) Revenue from indirect taxes has been 
allocated between the ‘A’ and ‘N’ sectors 
in proportion to their per capita expendi- 
ture incurred on the commodities and ser- 
vices subject to indirect taxes; 

(3) Where data for ‘A’ and ‘N’ sectors 
are not available, figures available for .m— 
ml and uxban; sectors have been used; 
(4) It is assumed that the .tax paying ca- 
pacity of each sector will depend upon its 
1ncome; .

' 

(5) No-attemPt has been made to calculate 
the tax burden on different groups of in- 
come Within the ‘A’ and ‘N’ sectors; 
(6) In allocating the direct taxes of Union 
and State GOVérnmehts} between the ‘A’ 

and ‘N’ sectors," the following procedure 
has been adopted.

4 

As for the direct taxes of Union Govern- 
ment, we ha'Ve_ assumed that income-tax, 
wealth tax, corporation tax, gift tax and 
expenditure. tax fall entirely on ‘N’ sec- 

tor. Among the. direct taxes of the State 
Governments agricultural income tax, land 
revenue and surcharge on cash crops is 

borne completely by ‘A’ sector. Other di- 
rect taxes‘such as profession tax, urban- 
ifnmovab‘le property tax fall entirely on 
‘N’ sector. The gevenue from stamps. ahd 
registration is assumed to fall in the ratio 
of 80 percent and 20 percent on ‘N’. and 
‘A’_ sectors respectively. 4' Estate duty has 
been paid by the ‘A’ sector to the extent 
of 8 pgrpent in 1956-57 and 12 percent in 
1961-62. For the remaining years its share 

in estate duty remains at 8 percent of the 
total colléctionfi - 

(7) With respect to indirect taxes of Un— 
ibn and State Governments ‘we have as- 

sumed that they fall on both the sectors in 
proportion to their per capita expenditure 
on commodities and services consumed. 
(See (2) supra.) We have taken per ca: 
pita cash ekpenditu're of ‘A’ and ‘N’ sec- 

tors from National Sample Survey Thir- 
teenth Round" (September 1957—May 
1958 Report No. 71) and have assumed 
that expenditure pattern of the consumers 
in both the sectors has remained the same 
throughout the period of our study. 6. To 
obtain the Percentage share of the agri- 

cultural ‘sector in various indirect faxes 7 

the per capita expenditure of the rural] 
agricultural sector. has been multipliedby 
its population according to the following 
formula:

1 

1+ CEna x Pna 100 
‘CEC 'x Pa 

Where CEna = Per capita exiaendituté 
of non-agricultural sec- 

tor. 
CE’a = Per capita expenditure 

of agricultural sector. 
Pna = Population of non-agri- 

cultural Sector. 
Pa = PopulatiOn of agricultu- 

ral sector. 

4. V. P. Ganélhi, “d Burden on Malian Agri- 
culzwe,” Harvard Law School, Cambridge, Mas- 
sachusetts, 1966, p'. 73. 
5. The percentage share of the .Agricultural 
sector in revenue from estate duty has been 
cal‘culated taking into consideration the amount 
contributed by agriculturists in total collection 
of estate duty in different years. For details see 
Budgets of State Governments for diffegent 
years. 
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The revenue from Union duties of excise 
has been allocated in accordance with the 
per capita expenditure6 of each sector'on 
the various commodities subject to such 
duty. Though it is correct that the con- 
sumption of these commodities differs 
from person to person within a state and 
between the consumers of different States; 
we have assumed that the All-India Per 
capita expenditure on excisable commodi— 
ties. will hold good for all the States and 
for all the expenditure groups. The per- 
centage share of the ‘A’ sector in the re- 
venue from various commodities, subject to 
Union duties of excise is shown in An- 
nexure 4 (see Part Zrof this article in the 
next issue). The Percentage share of the 
‘A’ sector for each commodity has been 
arrived at by taking into account its per 
‘capita expenditure on each such common 
dity. Thereafter the reveriue attributable, 
from each such commbdity, to the ‘A’ sec- 
tor has been- 'added and then this sum is 
subtracted from the total revenue of Un- 
ion excise duties to find out the share of 
the ‘N’ sector. 7 
Revenue from import duty has been divid— 
ed in the ratio of 20 percent and 80 per~ 
cent on ‘A’ and ‘N’-sectors, respectively. 8 
Export duty has been assumed to fall en- 
tirely on the foreigners. 
The share of ‘A’ sector in the tax on ‘pas- 
sengers and goods has been obtained by 
using per capita expenditure on conveyan- 
ce. It may, however, be mentioned that the 
question of finding out the share of ‘A’ 

sector in the tax on railway passenger fares 
does not arise as the tax Was imposed from 
September 15, 1957 and was abolished 
from April 1, 1961. 
For State excise duty the share of ‘A’ sec- 
tor has been obtained by using per capita 
expenditure on country liquor. 
Various States levy sales tax on different 

commodities at different rates. In the ab- 
sauce of commodity-wise revenue accrual 
it is difficult to locate the burden of this 
tax. However, We have obtained the share 
of ‘A’ sector by adding up the per capita 
expenditure on the following items: Vege- 
tables, Sugar, Tobacco, Fuel and Light, 
Cotton clothing, Salt, Spices, Drugs, Ora- 
naments, Footwear, Toilets, Sundry goods, 
Oils, Kerosine, Matches, Tea, Country li- 

quor afid Confectioneries. For ‘N' sector 
we have taken the per capita expenditure 
on the following commodities: Cereals, 
Milk and Milk Products, G/aee and Butter, 
Pulses, Sugar, Cotton clothing, Bedding, 
Amusements, Ornaments, Domestic Uten- 
sils, Footwear, Toilets, Sundry Goods, 
Gingelly and Groundnut, Kerosine, Match- 
es,- Country liquor and Confectioneries. 
Per capita -expenditure by ‘A’ sector on 
conveyance is used for obtaining the share 
of ‘A’ sector in sales tax on motor spirits 
and motor vehicles tax. 
Per capita expenditure by sector on 
cinema is used for obtaining the share of 
‘A’ sector in entertainment tax.

) The share of the ‘A’ sectbr in electricity 
duty has been calculated on the basis of 
consumption of electricity for irxigationa 
purposes by the agribulturists.

I 

(8) Other taxes and duties have been dis- 
tributed between ‘A" and ‘N’ sectors in 
relation to their respective population of 
each sector. 
(9) We are not considering the taxes le- 
vied by the local Governments as the rele- 
vant data and information is not available. 

6. Per capita expenditure of agricultural/rural 
and non—agricultural/urban sectors on different 
items is given in AHDCXUI¢ II. 
7. The percentage share of the agricultural 
sector in different indirect taxes has been given 
in Annexure III. 
8. V. P. Gandhi, "Tax Burden an Indian Agri- 
culture,” p. 75. 
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However, this will not be a serious 
omission in our analysis as the local Gov- 
ernments are not in an advanced stage in 
raising the tax revenue in our country and 
they are mostly dependent on State Gov- 
ernments for financial assistance.

' 

II. CONTRIBUTION 1N DIRECT AND IN- 
DIRECT TAXES 

The contribution of the ‘A’ sector in the 
revenue from direct and indirect: taxes is 

relatively much less as compared to the 
‘N’ sector. Throughout the period 1951-52 
to 1971-72 (Revised) we find that the 
tax bu,_rden on the ‘N’ sector is relatively 
greater. It is clear from Table 1 that total 
tax revenue contributed by ‘A’ sector in 
1951-52 was Rs. 215.67 cfores whereas 
the revenue in direct and indirect taxes 
paid by the ‘N’ sector amounted to Rs. 
430.88 crores during the same year which 
was almost double the contribution of ‘A’ 
sector. However there was some change in 
the relative position of tax burden on ‘A’ 
and ‘N’ sectors in 1956-57 when the total 
tax revenue of the ‘A’ sector was of the 
order of Rs. 314.16 crores as against Rs. 

’ 

524.12 crores of the ‘N’ sector. The dis- 
parity in the tax burden of the ‘A’ and ‘N’ 
sectors further widened in 1961—62 when 
the contribution of ‘N’ sector was almost 
2.3 times greater than that of ‘A’ sector. 
In absolute amount the contribution of the 
‘A’ sector was Rs. 439.82 crores as against 
Rs. 1046.77 crores of the ‘N’ sector. The 
same trend has continued in future years 
also. In the year following the Third Plan 
the amount" paid in taxes by ‘A’ sector was 
of the order Rs. 831.98 crores as against 
Rs. 2307.46 crores of ‘N’ sector which 
shows that during this year the ‘N’ sector 
was still 2.7 times more taxed than that 
of the ‘A’ sector. The situation has not 

the Table that in 1971-72 (Revised) the 
‘N’ sector was paying 2.7 times in taxes 
more than that of the ‘A’ sector. During 
this year the total tax revenue paid by the 
‘A’ sector was Rs. 1461.89 crores as 
against Rs. 3997.0 crores of the ‘N’ sector. 
It may also be emphasised here that during 
the decade 1951-52 to 1961362 and further , 

during the decade 1961-62 to 1971—72 the 
taxes paid by the ‘A’ sector increased by 
103.4 percent and 252.5 Percent, respec: 
tively. During the same Period the taxes 
paid by the ‘N’ sector increased by 142.9 
percent and 282.7 percent, respectively. 
The fact that ‘N’ sectbr is relatively more 
taxed than ‘A’ sector is also evident from 
the fact that in 1951-52 the total taxes 
(direct and indirect) paid by the ‘A’ sector 
formed 33.2'Pcrcent of the total tax re- 

venue of the Union and State Governments 
as against the corresponding pertentage 
‘of 66.8 of ‘N’ sector. 9 However in 1956- 
57 the relative share, of the ‘A’ sector in 
the tOtal tax revenue of the Union and‘ 
State Governments increased While that of 
the ‘N’ sector decreased as compared to 
its contribution in 1951-52; though in ab- 
solute amount the ‘N’ sector was still con- 
tributing relatively more as compared to 
the ‘A’ sector. This slight change in the 
relative position of the ‘A’ secfor was Pri- 
marily due to the fact that following the 
Zamz'ndzzrz' abolition in 1952, the direct 
taxes (namely land revenue) paid 'by the 
agriculturists increased. It may, however, 
be emphasised that despite the‘ increase in 
the yield of direct taxes from ‘A’ sector 
the position of the agriculturists, in fact, 
had improved because the amount which 
the agriculturists were paying to the .State 
was relatively less as compared to the 
amount which they were paying t0 the 
Zczmz'ndczr in the form of money and other 

improved since then and it is clear from ~ 9, see Table 3. 
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services. In addition, ‘the Zamz'ndzzr used 
to extract some illegal charges also from 
the agriculturists. In 1961-62 and in 1966- 
67 the total 'tax burden on the ‘A’ sector 
again declined while it increased on the 
‘N’ sector and was relatively greater as 
compared to the tax burden in 1951-52 
and 1956-57; In 1966-67 the contribution 
of ‘A’ sector in total tax revenue of Union 
and State Governments was 26.4 Percent 
and was almost at the same level in 1971~ 
72 (Revised). However, the ‘N’ sector has 
borne relatively greater tax burden and 
since 1961-62 it is paying more than 2.5 
times greater in taxes as compared to the 
‘A’ sector. It may also be emphasised that 
the share of the ‘N’ sector in total tax 
revenue of the Union and State Govern~ 
ments has continued to increase except 
during the year 1956-57 when it declined 
as compared to its own contribution in 
1951-52. 

III.. CONTRIBUTION IN DIRECT TAXES 

The direct taxes paid by the.agriculturists 
have increased- from Rs. 52.32 crofes in 
1951-52 to RS. 91.10 crores ‘in 1956-57 
and further to Rs. 104.60 crores in 1961-62 
but declined to Rs. 100.20 crores in 1966- 
67. Hdwever it rose to Rs. 105.30 crores 
in 1971-72 (Revised). As against this the 
direct taxes paid by the ‘N’ sector have 
Continuously shown an upward trend. The 
yield from the direct taxes paid by the ‘N’ 
sector has increased from Rs. 211.55 crores. 
in 1951-52 to Rs. 253.84 crores in 1956-57 
and furthér to Rs. 379.70 cfores in 1961- 
62.‘ Thereafter the direct taxes paid by the 
‘N’ se'ctm: increased rapidly and amounted 
to Rs. 750.13 crores in 1966-67 and fur- 
ther to Rs. 1147.56'crores in 1971-72 (Re- 
vised). It may also 'be emphasised that 

and again during the decade 1961-62 to 
1971-72 (Revised) the direct taxes paid 
by the agricultugists increased ‘by 99.9 per- 
cent and 0.6 percent, respectively. During 
the same years the direct taxes paid by the 
‘N’ sector increased by 79.4 percent and 
202.2 percent, respectively. The direct ta- 

xes paid by the agriculturists formed 8.0 
Percent of the total tax revenue of the 
Union and State Governments in 1951-52. 
This percentage, however, rose to 10.8 in 
1956-57 but declined to 7.0 in 1961-62, 
to 3.1 in 1966-67 and further to 1.9 in 
1971-72 (Revised). The corresponding 
percentage figure of direct taxes for the 
‘N’ sector in 1951—52 was 32.5; since then 
it declined to 25.5 in 1961-62 and further 
to 21.0 in 1971-72 (Revised). Though 
the contribution of ‘N’ sector in total tax 
revenue of the Union and State Govern- 
ments shows a declining trend throughout 
the period yet their contribution has been 
much greater as compared to the ‘A’ sece 
tor. 

It is however unfortunate that direct taxes 
paid by the agriculturists form a small 
percentage of the income originating in 
the agricultural sector. Table 3 shows that 
in 1951—52 direct taxes paid by the agri- 
culturists formed 1.0 percent of the in- 
come originating in the agricultural sector. 
This percentage increased to 1.8 in 1956- 
57 but declined to 1.5 in 1961-62. There- 
after the decline has been very rapid and 
in 1966-67 and 1971-72 (Revised) the 
percentage share of the direct taxes in the 
output originating in the agricultural sec- 
tor declined to 0.8 and further to 0.7, res- 
pectively. On the other hand the direct 
taxes paid by the ‘N’ sector in 1951-52 
formed. 4.1 percent of the income origi= 
mating in the non-agricultural Sector which 
means that ‘N’ sector during the year was 

during the decade 1951-52 to 1961-62 at contributing four times than that of the 
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‘A’ sector. However, in 1956-57 the con- 
tribution of ‘N’ sector declined (as com- 
pared to its own contribution in 1951-52) 
when direct taxes paid by ‘N’ sector formed 
3.4 percent .of the income originating in 
‘N’ sector but this percentage further-rose 
to 4.8 in 196162, to 6.1 in 1966-67 and 
further to 6.3 in 1971-72 (Revised). From 
these data it is very clear that the ‘A’ sec— 
tor‘ has been contributing a‘ very small pro- 
portion of its income in the form of direct 
takes Whereas ‘the ‘N’ sector has cOntinued 
to contribute a relatively greater percent- 
age of its income in .direct taxes throngh- 
out the period and that the disparity in 
the contribution of both the sectors widens 
rapidly since 1961-62. 

IV. CONTRIBUTION IN INDIRECT TAXES 

The indirect tax burden is also relatively 
greater on the ‘N’ sector as compared to 
the ‘A’ sector. Table 1 shows that the in— 
direct tax revenue from ‘A’ sector increased 
from Rs. 163.35 cfores in 1951-52 to Rs. 
223.06 crores in 1956-57 and further to 
Rs. 335.22 crores in 1961-62. During the 
same period the indirect taxes paid by the ‘N" sector increased from‘Rs. 219.33 cro- 
res, to Rs. 290.28 crores and further to 
Rs. 66707 czores, respectively. It may also 
be emphasised that during the decade‘ 
1951-52 to 1961-62 the indirect tax rel 
venue paid by the ‘A’ sector increased by 
105.2 percent and thafi of the ‘N’ sector 
by 204.1 percent. Thereafter, theft; has 
been a' rapid increase in the yield of in- 
direct taxes by both the sectors but this 
increase has been relatively greater for the 
‘N’ sector. In 1966-67, ‘A’ sector contri- 
buted Rs. 731.78 Crores in indirect taxes 
which increased to Rs. 1556.59 crores in 
1971-72 (Revised). During the same Pe- 

'riod the indirect tax revenue of the ‘-N’
I 

sector increased from Rs. 1577.35 crores 
to Rs. 2849.44 crores, - respectively. .Al‘- 
though the contribution of both the sectors 
in absolute amount has increased rapidly 
as explained above but it may bé em-~ 
phasised that the increase in the indirect 
tax reVenue of‘ the ‘A’ and 'N’ sectors 
during the decade 1961-62 to 1971-72 
(Revised) Was 304.6 percent and 327.1 
percent, respectively. It may, however, be 
emphasised that the disparity in the per- 
Centage increase of revenue from indirect 
taxes for both the sector during the de- 
cade 1961-62 to 1971-72 (Revised) is 

relatively much less as compared to the 
disparity in the percentage increase 'of re- 
venue from indirect taxes for both the 
sectors during the preceding decade 1951- 
52 to 1961-62. 
We may also- emphasise here that through- 
out the period 1951-52 to 1971-72 (Re- 
vised) the indirect taxes paid by the ‘N’ 
sector form a relatively greater percentage 
of the total tax revenue Of the Union and 
State Governments as compared to the 
corresponding percentage contribution of 
‘A’ sector. The percentage contribution of 
the ‘N’,sector in the total tax revenue of 
the Union and State Governments through 
indirect taxes was almost double than that 
of the fA’ sector. During the decade 1951- 
52 to 1961-62 the indirect taxes paid by-the 
‘A’ secfor formed 25.2 percent of the total 
tax revenue of Union and State Govern- 
ments in 1951-52 but declined to 22.5 
percent in 1961-62 whereas the percentage 
share of the ‘N’ sector increased frpm 
34.3 to 45.0 during the same year's, res- 
pectiyely. These data also demonstrate that 
the ‘A’ sector is relatively lightly taxed and 
the tax burden on the ‘N' sector has con- 
tinued to increase. 
That contribution of the ‘A’ sector towards 
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the indirect taxes has been relatively less 

as compared to the ‘N’ sector is also evi- 

dent from the fact that in 1951-52 indirect 
taxes paid by the ‘A’ sector formed 3.2 
percent of national income originating in 
the agricultural sector where as the cor- 
responding percentage contribution of “N’ 
sector was 4.3 during the year. The dis- 
parity in percentage contribution of both 
the sectors appears to be small during the 
year but at the end of the decade in 1961- 
62 the indirect taxes paid by the ‘N’ sector 
formed 8.4 percent of the income origi- 

nating in the ‘N’ sector while the corres— 
ponding. percentage share of the ‘A’ sector 
was almost the half at 4.8 during the year. 
However in 1971-72 (Revised) the indi- 
rect taxes paid by the ‘A’ sector formed 
95 percent of the income originating in 
the agricultural sector which was almost 
double of its corresponding percentage 
contribution in 1961-62. The indirect taXes 
paid by the ‘N’ sector formed 8.4 Percent 
of (the income originating in the ‘N’ sector 
in 1961—62 and increased to 15.7 percent 
in. 1971-72 (Revised). This increase, how- 
ever, Was slightly less than double but it 

should be noted that even after a three-fold 
increase in contribution of indirect tax 
revenue by the ‘A’ sector (from 3.2 per- 
cent of the income originating in the ‘A’ 

sect'or in 1951-52 to 9.5 percent in 1971-72 
(Revised)) during the last twenty years; 
the corresponding increase in the indirect 
tax revenue of the ‘N’ sector has been 
relatively more .as compared to the ‘A’ sec- 
tor as is clear from Table 3. 
The above discussion amply demonstrates 
that the contribution of the ‘A’ sector in 
the direct and indirect taxes is relatively 

less as compared to the ‘N’ sector. It may 
also be emphasised here that the per capita 
tax burden on the ‘N’ sector is relatively 

much more as compared to the ‘A’ sector. 

60

n 

V. PER CAPITA TAX BURDEN 

The per capita tax burden on the ‘A’ sector 
in 1951-52 was as little as Rs. 9.3 as 

against Rs. 39.7 for the ‘N’ sector. Table 2 
shows that in 1956-57 per capita tax but- 
den on the ‘A’ sector increased by a. small 
amount of Rs. 1.9 whereas it increaSed by 
Rs. 4.4 in the case of ‘N’ sector. However 
during the later years the per capita tax 
burden on the ‘N’ has increased rapidly 
and we find that in 1961—62 the disparity 
in the tax burden for both the sectors was 
much more as compared to the preceding 
years. In 1961-62 the per capita taxes paid 
by the ‘A’ sector were of the order of 
Rs. 14.5 —— showing an increase of ‘55 Per- 
cent over 1951-52. During the same year 
the per capita tax burden on the ‘N’ sector 
was Rs. 78.3 — showing an increase of 97 
percent over 1951-52. The disparity in the 
tax burden of both the sectors has widened 
and We find that during the quinquennium 
1961-62 to 1966-67 per capita taxes of the 
‘A’ sector increased by only Rs. 9.8 as 
against an increase of: Rs. 71.3 for the 
‘N’ sector. In 1971-72 (Revised) per ca- 
pita tax burden for the ‘A’ sector was of 
the order of Rs. 38.5 as against Rs. 230.5 
for ‘N’ sector, which is 5.9 times than that 
of the ‘A’ sector. It may be noted that 
during the decade 1961-62 to 1971-72 
(Revised) the per capita tax burden of the 
‘A’ sector increased by 165 percent while 
that of the ‘N’ sector by 194 percent. The 
increase in per capita tax burden of the 
‘N’ sector has been relatively faster as com- 
pared to the increase in the per capita tax 
burden of ‘A’ sector during the decade 
1951-52 to 1961-62 also.~ 

That ‘A’ sector is making a relatively smal- 
ler sacrifice is also evident from the. fact 
that the per capita taxes paid by this sector 
formed 4.2 percent of its Per capita income 
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in 1951-52. This percentage rose to 6.8 in 
1966-67 and further to 10.2 in 1971-72

' 

(Revised). Against this it may be em- 
phasised that the per capita taxes paid by 
the ‘N’ sector formed 8.4 percent of its 
per capita income in 1951-52 — this per- 
centage is almost double than that of the 
during the year. The share of the per ca- 
pita taxes in per capita income of the ‘N’ 
sector has almOst been double' (except 
during the year 1956-57) throughout the 
period as compared _to the ‘A’ sector. In 
fact the percentage share of 'the Per capita 
taxes in the per capita income of the ‘N’ 
sector was slightly less “than three times 
athan that of‘ the corresponding percentage 
share of the ‘A’ sector in 1966—67. Thus 
it is clear that the_: per capita tax burden 
of the ‘A’ sector has been relatively much 
less as compared to the per ‘capita tax 
burden of the ‘N’ sector. 

VI. DIRECT TAXES 'PER CAPITA 

The burden of direct taxes per capita has 
also been much more for the ‘N’ sector. 
The figure for per capita direct taxes for 
the ‘N’ sector in 1951-52 was Rs. 19.3 
which was 9.1 times greater as compared 
to the corresponding per. capita tax figure 
for ‘A’ sector. The disparity has continued 
during the_ subsequent year also. In 1961- 
62 the per capita direct taxes paid by the 
‘A’ sector were Rs. 3.5 as against Rs. 28.4 
.of ‘N’ sector which mean that during the 
year per capita direct tax burden on the 
‘N’ sector was 8.1 times higher as com- 
pared to the ‘A’ sector. The situation has 
not improved since then and in 1971-72 
(Revised) the burden of per capita direct 
taxes on the ‘N’ sector was 23.6 times 
highe: than that of the ‘A’ sector. In ab- 
solute amount per capita direct taxes paid 

‘ by the 'A’ sector were Rs. 2.86 as against 
Rs. 66.2 paid by the ‘N’ sector. The per 
capita- direct taxes paid by the ‘A’ sector 
increased by 66.6 percent during the decade 
1951-52 to 1961-62 and declined by 25‘ 

percent during 'the decade 1961-62 to 
1971-72 (Revised), 
However, the per capita direct taxes paid 
by the ‘N’ sector increased by 47.1 percent 
and 133.0 percent, respectively during the 
same period. ‘ 

In this cogtéxt it may be emphasised that 
the per capita income of the ‘N’ sector 
has. also been relatively higher and one 
may be inclined to think that if the per 

.capita indome of ‘N’ sector is higher it 
should also bear a greater burden of Per 
capita taxes. Unfortunately, the burden of 
per capita direct and indirect taxes on the 
‘N’ sector has not been in relation -to the 
proportion in which its per capita income 
has been higher in the sense that in 1951- 
52 per capita income of the ‘N’ sector was. 
2.3 times higher than that of the ‘A’ sector 
but the Per‘ capita taxes were 4.2 times 
higher than that of the ‘A’ sector. Similarly 
in 1961-62 the per capita income of the 
'N’ sector was 2.6 times higher than that 
of the ‘A’ sector but the total per capita 
taxes paid ‘by it were 5.3 times higher and 
per capita direét taxes were 8.1 times 
higher than that of the ‘A’ Sector. The pa; 
capita .taX' load on the ‘N’ sector has con- 
tinued to increase rapidly While the in- 
crease in its per capita income has been only 
marginal. In 1971—72 (Revised) the .per 
Capita income of the ‘N’ sector was 2.7 
times higher than that of the ‘A’ sector 
but the per capita direct taxes paid by it 
were 23.6 times higher and per capita 
total tax burden was 5.9 times highér than 
that of the ‘A’ sector. 

Bulletin Vol. XXVIII, February/février no. 2, 1974 61



TAX BURDEN ON INDIAN AGRICULTURE 

VII. INDIRECT TAXES PER CAPITA 

The burden. of indirect taxes per capita is 
also higher on the ‘N’ sector as compared 
to the ‘A’ sector, although the amount of 
per capita indirect taxes paid by the ‘A’ 

sector has continued to increase throughout 
the period but this percentage increase has 
been much lower as compared to the cor- 
responding percentage increase for the ‘N’ 

sector. In 1951-52 the per capita indirect 
taxes paid by the ‘A’ sector were Rs. 6.5 
whigh'increased totRs. 8.0 in 1956-57 and 
further to Rs. 11.0 in 1961-62. During 
this Period the per capita indirect taxes 
paidby ‘A’ sector increased by 69 Percent 
while that of ‘N’ sector by 144.6 percent. 
From Table 2 it may also be: noted that 
the disparity in the burden of indirect 
taxes Per capita between ‘A’ and ‘N’ sec- 
tors has continued ,to increase and that 
during the decade 1961-62 to 1971—72 
(Revised) the amount of per capita indi- 
rect taxes .for the ‘_A’ sector rose from Rs. 
11:0 iri 1961—62 to RS. 35.7 in 1971-72 
(Revised) — showing an iricrease of 214.5 
percent. During the same period indirect 
taxes per capita of the ‘N’ sector increased 
from Rs'. 49.9 to Rs. 164.3 — showing an 
increase of 229.2 percent. 
These data make it. clear that even with 
regard to the per capita indirect tax burden 
we .find that ‘A’ sector is undertaxed. The 
disparity bgtween the two sectors is also 
evident from thé,fact that in 1951-52 the 
burden, of indirect taxes per capita on the 
‘N’ sector was. 3.1 timgs higher than that 
of the ‘A’ sector. The disparity further in— 
creased and in 1961-62 and in 1971-72 
(Revised) the ’N’ sector was paying al- 

most 4_.5 times mofe in per capita indirect 
taxes as compared to the ‘A’ sector. 

It is also necessary to emphasise that the 
‘A’ sector is contributing a smaller portion 

of its income in the form of per capita 
indirect taxes. Per capita indirect taxes 

Paid by the ‘A’ sector formed 3.2 percent 
of its Per capita income in 1951-52 Where- 
as the per capita indirect taxes of the ‘N’ 

sector formed 4.3 percent of its per capita 
income. This percentage increased to 8.4 
in 1961-62 as against the corresponding 
percentage figure of 4.8 for the ‘A’ sector 
during the year. It must be noted as is‘ clear 
from Table 2 that the burden of indirect 
taxes per capita (as Percentage of per 
capita income) on the ‘A’ sector doubled 
in a span of fifteen years (1951-52 to 
1966-67) Whereas it doubled in a span 
of ten years (1951-52 to 1961-62) for the 
‘N’ sector. It became almost thrice on the 
‘N’ sector in a period of fifteen years (in? 
direct taxes Per capita of ‘N’ sector formed 
13,2 percent of its per capita income in 
1966-67 as against 4.3 percent in 1951-52). 
However during the decade 1961-62 to 
1971-72 (Revised) there was a slight 
change in -the relative position in the 
burden of per capita indirect taxes (as 
percentage of Per capita income) on ‘A’ 

and ‘N’ sectors. During this decade indi- 
rect tax per capita of ‘A’ sector formed 
9.5 percent of its per capita income in 
1971-72 (Revised) as against 4.8 percent 
in 1961-62, whereas during the same pe- 
riod the corresponding percentage figures 
for ‘N’ sector were 15.7 and 8.4, respec- 
tively. These data show that during this 

period the per capita indirect taxes (as 
percentage of per capita income) paid by 
the ‘A’ sector almost doubled While it Was 
little less than double for ‘N’ sector. How- 
ever this should not be interpreted to mean 
that the burden of per capita indirect tax- 
es on the ‘A’ sector has increased. In fact 
during the past two decades from (1951- 
52 to 1971—72” (Revised)) the burden of 
indirect tax per capita for the ‘A’ sector 
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increased from Rs. 6.5 to Rs. 35.7 —- 
showing an increase of less than six times 
where as it increased from Rs. 20.4 to Rs. 
164.25 for the ‘N’ sector during the same 
period — showing an increase of almost 
8 times. 

VIII. AVERAGE AND MARGINAL RATES 
‘OF TAX 

The inequity in the tax burden of the ‘A’ 
and ‘N’ sectors will become evident if we 
compare the average rate and marginal rate 
of taxation for both the sectors. The ‘A’ 
sector paid 4.2 percent of its income in 
taxes in 1951-52 whereas the ‘N’ sector 
paid 8.4 percent of its income in taxes as 
shown in Table 3. The percentage of in-- 
come 'raised through taxes from the ‘A’ 

sector increased to 6.5 in 1961-62 and fur- 
ther to 10.2 in 1971-72 (Revised). The 
corresponding percentage figure for the 
‘N’ sector were’15.2 and 22.0 respectively 
during these years. From these data it 

should be noted that throughout the period 
195162 to 1971-72 (Revised) the ‘N’ 

sector has contributed relatively much 
more in taxes as compared to the ‘A’ 

sector and that its contribution in taxes 
(as pgrcentage of income) has almost been 
double than ‘that of the ‘A’ sector. As a 
result we find that the average tax rate 
for the ‘N’ sector has been twice than that 
of ‘A’ sector throughout the period. From 
Table 4 it is clear that the average tax

_ 

rate for the ‘A’ sector in 1951-52 was 4.2 
as against 8.4 for the ‘N’ sector. The same 
position continued in 1961-62 and 1971;72 
(Revised). The average tax rate for the 
‘A’ sector stood at 6-3 in 1961-62 and 
10.2 in 1971—72 (Revised) as against-13.2 
and 22.0 respectiVely for the ‘N’ sector 
during the same years} 
It may also be emphasised that the ‘N’ 

sector is carrying a relatively greater burden 

of additional taxation. During the decade 
1951352 to 1961-62 the ‘N’ sector contri- 
buted 21.7 percent» of its additional income 
in taxes whereas the ‘A’ sector contributed 
only 11.5 percent — which means that ‘N’ 
sectol: has contributed a little less than 
twice of its additional income in taxes as 
compared to the ’A’ sector. During the 
decade 1961-62 to 1971-72 (Revised) the 
‘N’ sector contributed 28.9 percent of its 

additional income in taxes which is exactly 
double the contribution of the ‘A’ sector. 

Thus we find that the marginal tax ‘rate 
has also been relatively higher on the ‘N’ 
sector as shown in Table 5: The marginal 
rate of taxation for the ‘N’ sector during 
the decade (1951-52 to 1961-62) was a 
little less than twice and exactly twice 
during the decade (1961-62 to 1971-72 
(Revised)) as compafed to the ‘A’v,sector. 
It can, therefore, be concluded that ‘N’ 

sector is carrying dOuble the burderl of 
additional taxation of planned economic 
development. ' 

(to be continued) 

Bulletin Vol. XXVIII, February/février no. 2, 1974 63
‘



179 

177-61 

‘2 
'03 

J9111‘93/1‘391‘3‘195'‘IIIAXX 

'IOA 

“EPIIHH 

TABLE 1 
Revenue from direct and indirett 1:1e from Agricullil‘ml and Non-agricultural .remm'

~ ~

~ ~ 

(Crores of Rupees) 

Agricultural Sector NonTagricuItural Secto; Combined
' 

Revenue Revenue Total t 
Revenue Revenue Total tax Total revenue Total revenue Total direct 

Year from direct from indirect raven“? from direct from indirect revenue‘ from direct from indirect and indirect 
taxes taxes* taxes taxes* taxes taxes* taxes 

1951-52 52.32 163.35 215.67 211.55 219.33 430.88 263.87 582.68 ‘ 646.55 195657 91.10 223.06 514.16 253.84 290.28 524.12 324.94 513.34 838.28 
1961-62 104.60 335.22 439.82 379.70 667.07 1046.77 484.30 1002.29 1486.59 
1966-67 100.20 731.78 831.98 730.13 1577.33 2307.46 830.33 2309.11 3139.44 
1971-72 105.30 1356.59 1461.89 1147.56 2849.44 3997.00 1252.86 4206.23 5458.89 
(Revised) . 

* Excludes revenue from export duty. 

‘ TABLE 2 
Per Capita Iax burden on Agriczzltflml and Nan-agricultural semm‘ 

Agricultural Sector 
I 

Non-agricultural Sector 
' 

Total Per 3” -N -N S A33A 7. Total pei' Ami“ -°\ 
Per Capita Per Capita . 

Per Capita capita direct Qua “2‘5 E45 § g1": 
. 
P‘?‘ Cf’lPlta Capita direct 3.45 3:8 Qua 

Year income direct faxes indirect taxes and indirect .,, 23,; v, 23; .,, %’(,‘U 8 % U 40. % 1ndlre‘5t taxes and indirect g 3’0 3 8; g 352, (Rupees) (Rupees) (Rupees) taxes “’ g ‘3 g “’ 
4:3 - g .E a at; 3 n4 (Rupees) taxes 0 *2 H *3 N g 

‘ (Rupees) m 8 w 8 "‘ 8 9* 
. 
m3" (Rupees) "‘ 8 H 8 H 8 

1 2 
_ 3 4 5 6 

‘ 

7 8 9 10 
, 11 12 13 14 15 

1951-52 199.7 2.]_. 6.5 9.3 1.0 3.2 4.2 464 3 19.3 
' 

20.4 59.7 4.1 4.3 8.4 
1956-57 176.6 3.2 8.0 11.2 1.8 4.5 6.3 571 1 19.7 24.4 44.1 3.4 4.2 7.6 1961-62 226.0 3.5 11.0 14.5 115 4.8 6.3 592 5 28.4 49.9 78.3 4.8 8.4 13.2 
1966-67 351.5 2.9 21.4 24.3 0.8 , 6.0 6.8 775.2 47.5 102.1 149.6 6.1 13.2 19.3 1971-72 373.0 2.8 35.7 38.5 0.7 9.5 10.2- 1043.8 66.2 164.5 230.5 6.3 15.7 22.0 
(Revised: ‘
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TABLE 3 -

7 

Tax Burden on Agricultural and Non-agricultural Sector: 

Agri'cjulvtural Sector
‘ 

Direct taxes Indirect taxes Total direct Direct taxes Indirect taxes ‘Total direct, Per Capita Per Capita Total per 
. 
from ‘A' as' from ‘A’ as‘ and indirect from ‘A’ as from 'A’ as and indirect direct taxes indirect taxes capital direct 

‘ percentage .of percentage of :axes from ‘A" percentage ' percentage _taxes from ‘A from ‘A’ as from 'A’ as and indirect 
Year I'income of ‘A’ income of ‘A’ as percen- of total tax of total fax as. percen- ' percentage percentage taxes from ‘A' 

tage of in;- revenue of revenue of tage of total of per capita of per capita as percentage 
come of "A’ Union and 

‘ 

Unionvand : tax revenue income of ‘A’ income of"A" of per gapita 
State Gov- State Gov- of UniOn and income of ‘A’ 

emments emments State Gov- 
. , 

ergments V _ 7
. 

1 2 ‘3 4 5 . 

‘ 

.6 ,71 ,8 , 9 L 10 
1951-52 1.0 3.2 4.2 8.0 25.2- 33.2 1.0 322 4.2 
1956-57 1.8 4.5 6.3 10.8" 26.6 37.4 1.8 4.5 6.3 
1961~62 1.5 4.8 6.3 7.0 22.5 29.5 1.5 4.8 6.3 
1966-67 0.8 6.0 6.8 3.1 23.5 26.4 0.8 6.0 6.8 
1971-72 0.7 9.5 10.2 1.9 24.8 26.7 0.7 9.5 10.2 
(Revised) u 7 

Non-Agricultural Sector
‘ 

Direct taxes Indirect taxesV Total‘ direct Direct taxes Indirect taxes Total direct Per Capita. ‘ Per Capita ‘ Total per 
from ‘N’ as from ‘N' as and indirect from ‘N’ as from ‘N’ as ‘ahd indirect direct taxes indirect .tgxes Capita direct 
percentage percentage taxes as pet- percentage percentage taxes as ‘from 'N’ as. from ‘N’ as, and indixect 

' of income of of income of centage of of total tax of total tax‘ percentages ’ percentage : percentage taxes from ‘N’ 
Year ' ‘ ' ‘N’ income of ‘N’ revenue of revenue of of tetal tax’ of per capita' of per capita as percentage 

' Union and 
. 
Union and revenue of income of ‘N‘ ncome of ‘N’ of per capita 

State Gov- State Gov,- Union and ‘ income of ‘N’ 
er‘nments 'ernments State 'Gov- 

7 _i_ - ‘7 
“ 34¢ emments . _ 

1'1 
. 

12 13 14 , 15 
_ 

16 17. 18 _ 
19‘ 

1951-52 4.1 4.3 8.4 32.5 34.3 66.8 14.1 
' 

4.3 8.4 
1956-57 3.4 4.2 7.6 27.9 34.7 62.6 3.4 4.2 7.6 
1961-62 4.8 8.4 13.2 25.5 45.0 70.5 4.8 8.4 13.2 
1966-67 6.1 13.2 19.3 23.2 50.4 73.6 6.1 13.2 19.3 
1971-72 6.3 15.7 22.0 21.0 52.3 

' 75.3 6.3 15.7 22.0 
(Revised) 7 
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TABLE 4 - 

_ 

Avergzge Rate of Taxation for Agricultural and Non-Agricgtltuml Sector; 
' ' 

Agricultural Sectdr Non-Agricultural Sector 
Total taxes Total income Total taxes Total income 
(Crores of (crates of _ (crores of (Crores of __ year Rupees) Rupees) 100 Rupees) Rupees) Y 100 T ~ Y T 

4 
Y

, 

1951-52 215.67 
> 5020 4.2 430.88 5080 V 

8.4 
1961-62 439.82 6960 ‘63 1046.77 7910 15.2 
1971-72 1461.89 ‘ 14197 10.2 5997.00 181.01 22.0 
(Revised) 

1 

TABLE 5 _ 
Marginal rate of 'Taxazion for Agricullml and Non-agricultural Jamar; 

a N H . Agricultural 
, H _

‘ 

Total taxes T2.—T1 Total income Y2—Y1 'T2——T1 
Year (crores of (Crores of (crores of (.crores of 

, 

' 100 
. Rupee$) Rupecs) . 

VRupees) 
_ V 

Rupees) 
_ . 

Y2-—Y1 
1951-52 215.67 I— 5020 

“ —‘ '—
- 

1961-62 439.82 224.15 6960 1940 11.5 
1971-72 1461.89 

V 1022.07 14197 7237 14.1 . 

(Revised) 
> ‘ _ I

- 

V 
,Nop-Agxicultui'al 

Year tal taXCS T2—T1 Total income Y2——Y1 T2—T1 . 

(Crores of (crores of .(crorgs of (crores of . s 100 
’ rupees) H rupees) 

‘ 
rupees) ' 

zuge'es') Y2~Y 
1951-52 430.88 

‘ —- 5080 — ' 

. U — 
1961-62 1046.77 615.89 7910 2830 21.7 
1971-72 5997.00 - 2950.23 18101 - 10191 . 28.9 
(Revised) . . 
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THE TAX TREATMENT OF DIVIDENDS IN CANADA 
EDWIN C. HARRIS *: 

THE 1971 “TAX REFORM" 
The tax reform process in Canada con- 
sumed almost a full decade. It commenced 
in 1962 with the appointment by the 
federal goVernment of a Royal Commission 
on Taxation (the “Carter Commission”) 
and culminated with the introduction of a 
new Income Tax Act effective as of the 
beginning of 1972. In View of the large 
number of amendments and further re- 

forms that‘ have algeady been implemented 
since :the new Act came into effect, and 
the still larger number that is anticipated 
in the near future, many commentators 
feel that the tax reform process is still 

continuing. 
The Royal Commission rendered its mo- 
numental report early in 1967. The Re- 
port was widely discussed both in Canada 
and elsewhere, and the stress that it placed 
.on the fundamental principles of tax 
equity and neutrality were generally a‘d- 

mired. Many of its recommendations, how- 
'ever, proved on detailed critical examina- 
tion not to be practical measures of tax 
reform for Canada. 1 Subsequently, in 
late 1969, the federal government issued 
a White Paper Entitled Proposals for tax 
Reform, which drew upon but differed 
substantially from the proposals of the 
CarterRepor‘t. Many of the White Paper 
proposals also stirred vigorous criticism, 
and some of them proved to be impractic- 
abl'e‘. 2 
Having drawn what benefit it could from 
the studies and Public debate on tax re- 

form, the government presented its new 
legislation to Parliament in June 1971. 
After some technical amendments had 

been made to the bill, it was passed late 
ifi the year and came into effect on Ja- 
nuary 1, 1972. As just indicated, many 
subsequent amendments have already 
been made to the Act. The new Act dif- 
fers in_ many respects from the White 
Paper Proposals and only bears slight ge- 

sidual resemblances to the Cartex; recom- 
mendations. Many commentators feel that 
it is euphemistic for the govemrnent to 
describe the new legislation as “tax re- 

form”, since it has not solved any of the - 

four main problems that led to the ap- 
pointment of the Royal Commission - 

1. Surplus stripping; 
2. Associated corporations; 
3. The untenable distinctions between 

capital gains. and ordinary income; 
and 

4. The ineligibility of some legitimate 
business expenses for full deduction, 
sooner or later. 

As well, most of the artificialities and 
rigidities of the former Act that distorted 
the measurement of business income for 
tax purposes remain unchanged. 

Capital gains are" now taxed, but on a 
special basis. One-half of net capital gains 
is included in computing incodhere are 
severe limitations, however, on the right 
of a taxpayer to deduct net capital losses. 
As will be more fully explained later, a 
degree of integration of corporate and 

* Barrister, Halifax, Canada. 
1. See Harris, What Should Canada; Do wit}; 
the Carter ReparIP, XXI Bulletin 531 (1967). 
2'. See Harris, Tax Reform in Canada - Stage 
II, XXIV Bulletiiz 179 (1970). 
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CANADA: TAX TREATMENT OF DIVIDENDS 

individual taxes is achieved for invest- 
ment income earned by a private cor— 
poration and for a limited amount of 
active business income earned by a Ca- 
nadian-controlled private corporation. ' 

Some serious problems relating to the 
distribution of porporate surplus'es remain, 
but an attempt has been made to facilitate 
the distribution of corporate surpluses that 
were on hand at the end of 1971. Sub- 
stantially revised rules have been enacted 
relating to income earned on Canadian 
investments in other countries; but the 
implementation of these rules has been 
delayed; and it is expected thaf the rules, 
as now written, will be considerably mo- 
dified before they come into force. Several 
other changes of a technical or Procedural 
nature have also been implemented. 
This article is confined to a survey dis- 
cussion of the treatment of dividends 
under the new Canadian income tax law. 
While it will thus deal With only one 
aspect of the Canadian “tax reform”, the 
discussion necessarily touches upon fnany 
of the important changes, since the ele- 
ments of the new tax system are closely 
interrelated. 3 

THE TAX UNIT 

The government rejected the Carter Com- 
mission’s proposal that the basic tax units 
should be the family and the unattached 
individfial and that corporations should 
be treated simply as intermediaries for 
their shateholders. The new law gives a 
greater degree of recognition to the 
intermediary nature of certain corpora- 
tions, ‘but the basic tax units remain the 
individual and the Corporation. ‘ 

The tax treatment of a corporation and of 
its shareholders depends, to some extent, 
on the classification of the corporation. A 

68‘ 

resident corporation may .be a “fiublic” 
corporation, a “private” corporation, or 
neither. The third, or residual, class, 

however, is taxed in much the same way 
as a public corporation, and its separate 
status can be ignored for Purposes of this 
discussion. A resident corporation is a 
“private” corporation if it is not a public 
corporation and is not directly or indirect- 
ly controlled by one or more public cor- 
porations. A resident corporation is a “Pu- 
blic” corporation if 
1.. Any of its shares are listed on a Ca- 

nadian stock exchange; or 
2. It had a certain minimum number of 

shareholders holding a certain mini- 
mum value of shares and represent- 
ing a certain minimum degree of dis- 
tribution of its shares among the public 
and either 
a. It has elected to be classified as a 

public corporation, or ‘ 

b. The Department of National Re- 
venue has designated it as a public 
corporatlon. 

Similarly, when a corporation that quali- 
fied as a public corporation falls below a 
lower minimum number of shareholders 
holding a minimum_ value of shares and 
representing a lower minimum degree of 
distribution of its shares among the Pu- 
blic, it may either elect, or be designated 
by the Department, to cease to be a public 
corporation. 
The lower rate of corporate tax that ap- 
plies to a certain amount of Canadian ac- 
tive business income is available only to a 
“Canadian-controlled private corporation”. 
To qualify, a corporation must be a “Ca- 

3. For an overview of the new Canadian in- 
come tax system, see Peterson, Canadiafl Taxa- 
tion of Nonresidenfl; 12 Colum. J. Transnat’l 
L. 213 (1973). 
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nadian corporation” a z'.e., (resident in‘ 

Canada and gither incorpoxated in Canada 
or Continuously resident .since‘ June 18, 
1971 — as well' as a private corporation, 
and, in addition, it must not be controlled 
by One or {mire nonresidents, either alone 
or‘ in combination: with one or 1110156 public 
Corporations. 
Special tax .treatment is, accorded to divie 
dend‘s received from a “taxable Canadian 
vcoxjporatioq”. This is any Canadianx‘corpor- 
ation,“ as defined in the preceding para- 
graph, that was not eXgmpt from tax at the 
time that the dividend was paid .01: was 
deemed to haVe been paid.

‘ 

CORPORATE SURPLUS a 

Detailed rules are provided for classifying 
the Surpluses 'of a‘ corporation at the end‘ 
of 1971. These surpl'uSes, consisting of 
1971‘ undistributed ificoxne on hand, tax- 
paid undistributed surplus on Thandi, and, 
1971‘ capital surplus on hand-(which; if 
negatiVe in amount, is, called “paid-up 
capital deficiency”), when, combined with 

' the corpo:ation’~sv paid-up capital fat the 
end of 117-9271, make up ité “tax equity” —— 
z'.e;, the excess of the total assets of the 
corporation, computed on a tax basis, over 
itsstotal liaibilitics at ,that time. 

In general, 1971 .undistfibuted income 'on 
'hand reprcSents the aCcuzhtilated retained 
taxable earnings of the corporation, after 
tax, for its taxation. years 1950‘ to 1971 
inclusive,. ‘to the extent that the oppor- 
tunity was not taken, under the prbviSiOnS' 
of the former, Act, to render those re- 

tained earnings. tax=paid electing to pay 
a special 15% tax on them. Any sueh 
earnings that were rendered tawpaid and- 
were still retained, after tax, by the Cor- 
poration. at the 6113: of 1971 would be 

. EDWINIC.‘HA_ARRIS 

classified as tax-paid undistributed sfirplus 
on hand. ~ 

The, :1:esidu,al portion of totaI‘jtax equity ‘ 

not xepzesentcd‘ by the total of paid—up 
capital, 1971 tundistributedi income on 
hand», and tax-paid undistributcfd' surplus 
Qn-:har‘1d is called 1971' capitalsurplué. on 
handi.‘ If the result is negative, it is called 
paid—up capital deficiency. In general, this 
account consists of retained earnings fmm 
before 1950, net retained'vc‘aipital gains ghd 
other non-taxable gains, and shareholder 
contributions that aid not increase paid- 
up capital, minus assets ‘—‘—-Vs'uc‘h as good- 
will- +—— on: hand at the end of 1971 that. 
wgré not recognized iforttax put-poses. , 

' 

1.971 undi‘s’tributed’ income on hand :can 
be reduced only when: ‘fhe ‘Corpogatio'ri 

makes one or more e1'ec‘tions,,‘a‘f'ter 1971, 
.to pay a special} 15% tax on part 0r all of ' 

it. The remaining 85%, on which. the tax 
has, been ,paid', is 'added' to the corporatiOn’s 
taxepai‘é undistxibuted surplus on hand 
and- may be distributed, in .a Special 'Way, 
in the form of one or more nontax-ab‘l‘e 

dividends. 1971 capital surplus‘ on hand 
can be distributed in; a Special Way, With: 
out rfuzther‘ tax, in .the_ form of one or 
more nonta-xabl‘e‘ dividends after all‘ 1971 
undistributed inceme On hand has bgen 
rendered tax-paid and,aftey: the tax-paid 
undistributed surplus on hand has first 

been distributed. . 

In. general, the paid-up capital of :21 cm:- 
‘poration maybe returned; in whole or in 
part, tax-free to its shareholders on the 
redemption [oi ’shares,, on‘ any other treduc-A 
tion of capital, or on the-Winding up of 
the corporation. If, hoWever, there is a 
Paid-up vcapital‘ deficiency, the tax value 
of the paidhupwcapital is censidered. to be 
impaired to that extent; Only the net 
amount, if any, remaining after sub- 
tracting :the paid-up capital deficiency 
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CANADA: TAX TREATMENT OF DIVIDENDS 

from the paid-up capital (which net 
amount is called the “paid-up capital 
limit”) is available for tax-free distri- 
bution to the shareholders. Any distri- 
bution in excess of this amount will be 
deemed to be a dividend. 
The amount of a corporation’s 1971 capital 
surplus on hand mziy change as a result 
of events that occur after 1971; The cor- 
poration may receive additional amounts 
of this surplus in the form of dividends 
paid from the 1971 capital surplus on 
hand of another corporation whose shares 
it holds; and, of course, its 1971 capital 
surplus on hand is reduced by any special 
nontaxable dividends that it pays from 
that surplus. In addition, any capital gains 
that had accrued on its assets as of the 
end of 1971 and that were subsequently 
realized would be added, and any accrued 
capital losses that were subsequently real~ 
ized would be subtracted, in computing 
its 1971 capital surplus on hand after the 
time of realization. 
Similarly, any capital losses that had ac— 
crued on a corporation’s a'ssets as of the 
end of 1971 and that were subsequently 
realized would be added, and any accrued 
capital gains that were subsequgntly real- 
ized would be subtracted, in computing 
the corporation’s paid-up capital deficien- 
cy, if it has one, after the time of real- 
ization. In addition, a Paid-up capital 
deficiency can be created or added to as 
a result of certain post-1971 events where 
the corporation issues more in Paid-up 
capital and other consideration than the 

A 

tax value of assets received in exchange. 
Any dividends that the cerporation is 
deemed ‘to have paid as a result of having 
a paid-up capital deficiency will xeduce 
the amount of that deficiency for purposes 
of future computations. 
No provision is made for rendering PCst- 

70 

1971 after-tax corporate income tax-paid. 
Consequently, in genEmI, these retained 
earnings can only be distributed to share- 
holders as taxable dividends 

' 

or taxable 
deemed dividends. One-half of a corpor- 
ation’s post-1971 capital gains and of 
similar gains on the disposition of good— 
will and all mortality gains on life in- 
surance policies (’as in the case of any 
taxpayer) are tax-free to the corporation. 
In the case of a private corporation, these 
untaxed post-1971 gains are credited to a 
“capital dividend account”, from which 
they may be distributed tax-free to the 
shareholders in the form of capital divi~ 
dends. No comparable right is given to 
public corporatioqs. 
Because the framers of the Act intended 
that all distributions of Post-1971 after- 
tax corporate income be classified as tax- 
able dividends and became the effective 
rates of individual tax on such dividends 
are higher than those on capital gains (for 
a top-bracket taxpayer, depending on the 
prOvince, this_ differential is, approximately 
17 percentage Points), steps have been 
taken to prevent takpayers from converting 
taxable dividends into capital gains. For 
this Purpose, both the specific and the 
general rules of the former Act designed 
to c'ounteract “surplus stripping” have 
been carried over to, and indeed have 
been extended in, the present Act. 

TYPES OF DIVIDENDS 

We have seen that special dividends paid 
by a Corporation out of its tax-paid un- 
distributed surplus on hand and out of its 
1971 capital surplus on hand are received 
tax-free by the shareholders. The amount 
of these special dividends paid out of 
pre-1972 surpluses, however, reduces the 
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tax basis (called technically the “adjusted 
cost base”) of the recipient’s shapes. 
COnsequently the payment of these divif 
dends may increase the ultimate capital 

- gain, or reduce the ultimate capital loss, 

when the shares are ‘dislscosed of (or'where 
they are deemed ‘to be disposed of, as on 
the owner’s death). Capital dividends paid 
by a private corporation out of its capital 
dividend account are also not taxable to 
the recipient shareholders; but, unlike 
special dividends paid out of late-1972 
surpluSes, capital dividends do not reduce 
the adjusted cost base of the recipients’ 
shares.

' 

Apart from special cases such as capital 
gains dividends paid by a mutual fund 
corporation or by a nonresident-owned 
investment corporation, 'which we shall 
not consider here, any other dividend paid 
by a corporation is classified as an ordinary 
taxable dividend. 
Several events may give rise to a “deemed 
dividend” — e.g., certain dispositions by 
a COrporation on winding up, the redemp- 
tiOn of its shares, or the reduction of its 

capital, to the extent that these distri- 

butidns exceed the corporation’s paid-up 
capital limit. If the appropriate election is 
made, a deemed dividend can qualify as 
one or another of the special nbntaxable 
dividends. Otherwise it is treated as an 
ordinary taxable dividend. 

EFFECT OF DIVIDENDS ON THE 
.PAYING CORPORATION 

Special nontaxable dividends paid ‘by a 
corporation out .of its tax-paid undistrib- 
uted surplus on hand, 1971 capital surplus 
on hand, or capital dividend accéunt 
simply reduce the surplus account out of 
which they are paid. Generally speaking, 
.no special post-1971 surplus account is 

EDWIN 'C. HARRIS 

maintained for a public corporation, so 
that the effect of taxable dividends on its 
surplus need not be recorded in a Special 
account. In the case of a private corpor- 
ation, taxable dividends are considered to 
be paid first out of its accumulated post- . 

1971 investment income, if any, and then 
out of its accumulated active business 
earnings. The latter is not a separate ac- 

count, however. 
Where applicable, a private cor’pOration 
will maintain an aCcount for the refundable 
portion of the. taxes that it has paid on 
its post-1971 investment income. This ac- 
cOunt (known technically as “refundable 
dividend tax on hand”) consists of the 
special 1/3 tax that it must pay on taxable 
portfolio dividends .that it receives from 
certain other corporations and on taxable 
dividends paid out of the investment 
earnings of controlled private corporations, 
plus 25% (being slightly more than half 
the total corporate tax paid) of its Inon- 
dividend investment income. This latter 
income includes the taxable half of any 
net capital gains and income from any 
non-actiVe business. These refundable 
iaxes will be refunded to the private cor- 
poration at a rate of $1 for every $3 of 
taxable dividends that it pays. These rules, 
when combined with the tax treatment of 
taxable dividends in“ the hands of Cana- 
‘dian individual shareholders, achieve a 
rough integration of corporate and ‘in- 

dividual taxes for these shareholders with 
respect to corporate investment income. 
The initial impcsition of the full rate of, 
corporate tax (which is 49% for 1973) 
on the nondivid‘end investment earnings 
of such a cotporation and of a special 
1/3 tax on its dividend investment incomg: 
(which is generally free of the ordinary 
corporate tax) ensures that the individual 
shareholders do not achieve a significant 
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postponement of tax by reinvestifig these 
earnings in the private corporation. 
Once a Canadian-controlled private cor— 
Poration has paid sufficient taxable 
dividends to exhaust its accumflated post- 
1971 in‘ve‘stment earnings together .with 
the resulting refunded taxes, further tax- 
able dividends Will reduce, by 4/3 of their 
amount, the private corporation’s “cumu- 
lative dCduction account”, if any. This 
account represents the extent .to which the 
private corporation has cumulatively earned 
and retained a' portion of the $400,000 
total ‘taxable income that it may so earn 
and retain, after 1971, before exhausting 
its right to the special “small business" 
corporate rate of 25% (20% in the case 
of manufacturing or processing profits) 
on up to $50,000 annually of Canadian 
active business earnings. These dividends, 

-therefore, have the effect of restoring a 
right to further use of the low rate of tax. 
Again, to the extent that corporate earn~ 
ings-have been taxed at the low rate, the 
mechanism for taxing taxable dividends 
paid out of these accumulated earnings to 
Canadian resident individual shareholders 
achieves substantial integration of cor— 
porate and individual taxation with respect 
to these earnings. 
The earnings of a public corporation, as 
well as the active business earnings of a 
private corporation that do not qualify for 
the low rate of corporate tax, will not be 
completely integrated, even in the hands 
of a Canadian resident individual share- 
holder. The total corporate taxes and in- 
dividual taxes payable on these earnings 
after they have been distributed will, in 
general, exceed the individual tax that such 
a shareholder would have paid if he had 
receiVed these earnings directly. 

One of the specific provisions of the 
former Act designed ‘to prevent “surplus 
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stripping” identified as “designated sur- 
plus” the accumulated earnings of a cor- 
poration at the time that its control was 
acquired by another corporation. The 
present Act, like the former Act but with 
differences of detail, seeks to prevent the 
use of designated surplus, tax-free, to pay 
for 'the shares of the acquired corporation. 
Where such a corporation pays a taxable 
dividend out of its designated surplus to a 
nonresident corporation, a nonresident- 
owned investment corporation, or an 
exempt taxpayer, the paying corporation 
is subject to a special tax of 15% in the 
first two cases and of 331/3% in the third 
case. A special tax is also payable on a 
dividend paid out of designated surplus 
to‘ a taxable resident corporation; but in 
that case the special tax is paid by the 
recipient and will be considered in the 
next section., 

EFFECT OF DIVIDENDS 
ON THE SHAREHOLDER 
We have seen that nontaxable dividends 
paid by a corporatiOn out of its pre-l972 
surplus (La, based on its tax-paid un- 
distributed surplus on hand or its 1971 
capital surplus on hand) have the effect 
of reducing the adjusted cost base (2'.e., 

tax basis) of the shares in question in the 
hands of the recipient shareholder. This 
rule applies whether the shareholder is an 
individual or a corpgration. We have also 
seen that nontaxable capital dividends paid 
by a private corporation do not affect the 
adjusted cost base of the shares in ques- 
tion, whether the shareholder is an in- 
dividual or a corporation. All of these 
nontaxable dividends are excluded from ‘ 

the computation of the recipients’ income. 
The treatment of taxable dividends, on 
the other hand, differs depending on 
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whether the recipient shareholder is an 
individual or a corporatiOn. 
A11 taxpayers, whether individuals or cor- 
porations, must include, in the computa. 
tion, of their income, theamount of taxable 
dividends that they receive frOm corpor- 
ations resident in Canada. Where the 
xecipient is a corporation and the payer 
is a taxable Canadian corporation, how- 
ever, an equivalent amount is deducted 
from income in computing the recipient’s 
taxable income. As a result of this in—and- 
out computation, these intercorpoxate divie 
dends are not subject to ordinary cor- 

porate tax in the hands of the recipient 
corporation. 4 

Nevertheless, in some cases a special tax 
may be payable on these dividends by a 
recipient Private corporation. If a taxable 
dividend is received from another cor- 

poration that the recipient private corpor- 
aation (either by itself or in combination 
with one or more affiliated persons) does 
not control, it is treated as investment in- 
come. Accordingly the recipient corpor- 
ation must pay a special 1/3 tax on these 
dividends” This 5tax becomes part of that 
corpOration’s “refundable dividend tax on 
hand”. As previously explained, this tax 
will be refunded to the corporation when 
it pays an equivalent amount of dividends 
to‘ its shareholders — i.e., at a rate of 1/3 
of the amount of taxable dividends that 
it pays. The special 1/3 refundable tax is 
also payable on taxable dividends received 
by one Private corporation from another 
Private corporation that it controls (either 
alone or in combination with one or more 
affiliated persons) equal to the recipient’s 

_ 
portion of any dividend refund that the 
payer corporation receives as a result of 
Paying the dividend. In other words, if the 
dividend is paid out of the accumulated 
investment earnings of a controlled pri- 

- - EDWIN C. HARRIS 

vate corporation, its status as investment 
incOme is presegrved in the hands of the 
recipient controlling private corporation, 
so that the refund of refundable ‘tax that 
is paid to the payer corporation is balanced 
by an appropriate payment of refundable 
tax by the recipient. 
To the extent that a resident corporation 
receives a taxable dividend from a gesident 
corporation controlled by it (either alone 
or in combination with one or more affil— 
iated persons) and the dividend is not 
paid out of accumulated investment earns 
i‘ngs but is paid out of “designated sur- 
plus”, the recipient corporation mustpay 
a special nonrefundable tax equal to 25% 
of the amount of the dividend that has 
been paid out of designated surplus. This 
spgcial tax has been considered necessary 
‘to prevent the use of tax-free intercorporate 
dividenéls to convert surplus that would 
otherwise be distributable Only as taxable 
dividends into capital gains, which would 
be taxable at lower effective rates. 

Where an individual receives dividends ‘ 

frOm taxable Canadian corporations, not 
only must he include the amount of the 
dividends in the computation of his in; 

come, but he must gross up these dividends 
by 1/3 of their amount, thereby intluding 
4/3 of the dividends in the computation 
of his income. Unlike a corporate recipi- 
ent, he cannot make any deduction for 
these dividends in computing his taxable 
income; but he is entitled to a credit in 
computing his tax. The credit takes the 

4. The fact that the dividends have been 
included in computing income may have some 
incidental implications. For example, it would 
increase the maximum deductible charitable con- 
tributions that the recipient may make in the 
year in question", since this maximum depends 
on income rather than taxable income. 
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form of a deduction against the federal 
tax that he would otherwise pay equal to 
4/5 of the gross-up, which is equivalent 
to 1/5 of the grossed-up dividends. Since, 
in nine of the ten Provinces, the Provincial ‘ 

individual income tax is computed as a 
percentage of the net federal tax, the 
credit has the further effect of reducing 
the Provincial tax. that is payable. This 
mechanism can be illustrated as follows. 
Assume that a. Canadian resident individ- 
ual‘, whose marginal federal tax rate is 

43% 5 and who resides in a province that 
imposes provincial individual income tax 
at a rate of 30.5% 6 of thevfederal tax, 
receives a taxable dividend of $500.00 
from a taxable Canadian corporation. 
Amount of taxable dividend $300.00 
Gross-up by 1/3 100.00 
Include in computing income m 
Initial federal tax at 43% 
Less credit — 1/5 of $400.00 80.00 
Net federal tax on the dividend W 
Provincial tax on the dividend 
__ 30.5% of $92.00 28.06 
Total federal and provincial tax

‘~ 
This represents an effective rate of 40.02% 
on the dividend. If the dividend had not 
been eligible for the gross—up and credit, 
the tax on it would have been $168.35, 
for an effective rate of 56.11%. 
The grass-up and credit mechanism 
achieves an approximate integration of 
corporate and individual tax for resident 
shareholders of taxable Canadian private 
corporations in the case of distributions 
of investment income and of active busi- 
ness earnings that have qualified for the 
“small business” corporate ra‘te of 25%. 
Where the private corporation’s active 
business earnings have also qualified for a 
lower corporate rate as being Canadian 
manufacturing or processing profits (229., 
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a rate of 20%), the result would be. even 
better for the individual shareholders than 
full integration. 

DIVIDENDS PAID TO A 
NONRESIDENT SHAREHOLDER 
A nontaxable dividend paid to- a non- 
resident shareholder by a resident cor- 
poration out of pre—1972 surplus (2'.e., 

based on its tax-paid undistributed surplus 
on hand or its 1971 capital Surplus on 
hand) is not subject to Canadian with- 
holding tax. If the shares of the payer 
corporation constitute “taxable Canadi'an 
property” in the hands of the nonresident 
shareholder, however, their disposition ‘ 

for a capital gain would be subject to 
Canadian tax, and so the resulting reduce 
Hon in the adjusted COSt base of the shares 
may be significant. The shares will be 
taxable Canadian property if they are not 
shares of ‘a public corporation or, even if 
they are, if at any time. within the five 
years preceding their disposition the non- 
resident shareholder (either alone or in 
combination with one-or more affiliated 
persons) owned at least 25% of any class 
of thatA corporation’s issued shares. The 
shares may also be taxable Canadian pro- 
perty if the nonresident was previously a 
resident and, on ceasing to be resident, 
elected to postpone paying the Canadian 
“departure tax” on accrued capital gains 
on 'those shares by designating them as 
taxable Canadian property. 
As we have seen, nontaxable capital 
dividends paid by a private corporation do 
not reduce the adjusted cost base of the 

5. At 1973 rates, this would apply to a tax, 
able income range bétween $ 59,000 ancj 
$60,000. 
6. This rate applies in Ontario and British 
Columbia. 
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shares in question; This rule applies even 
if the shares .are held by a nonresident: 'by 
definition, the shareS‘ will be taxable 
Canadian: Property. .These capital divi; 
dends, however, are subjecttd Canadian 
withholding tax, and: So are all: taxable 
dividends, including :those that were paid 
out of designated surplus to a nonresident 
corporation and that were therefore subject 
to the special 15% tax impqged on the 
paying corporation.

. 

For any capital dividend or taxable divi- 
dend paid by a resident corporation to a 
nonresident shareholder before 1976, the 
rate of withholding tax is 15% unless the 
corporation has "a degree 'of Canadian 
ownership”,7 in which case the rate is 

10%. These same rates will presumably 
apply after 1975 Where the shareholder 

, 
resides in a country with which Canada 
concludes 3. new tax treaty before that 
time. For shareholders resident in other 
countries, the post~19~75 Withholding tax 
will be 25% and 20% respectively. 

DIVIDENDS FROM 
NONRESIDENT CORPORATIONS 

The rules for computing the Canadian tax 
that is payable 'on dividends received, or 
deemed to be received, by a Canadian 
resident from a nonresident corporation 
are extremely complex and can only be 
touched upon here. In any event, the most 
important changes in this area are not to 
take effect until' taxation years com- 
mencing after 1974, and it is expected 
that substantial amendments will be made 
before then in the rules as now written. 
The new rules make important distinc- 
tions between the earnings of a Canadian 
resident on foreign portfolio investments 
and his earnings from and through a 
“foreign affiliate”. A nonresident ,cor- 

. . EDWIN. C. HARRIS 

poratiOn is a foreign affiliate if a Cana- 
dian :resident‘ (either alone or in com- 
bination with one‘ or more affiliate- per- 
sons); controls it, holds (directly or in- 
directly) at least 25% of its voting shares,

_ 

0r holds (directly or indirectly) at least 
50% of its‘ equity shares. A resident may 
elect to have a nonresident corporation 
classified as his foreign affiliate if he 
(either alone or in combination with one 
of more affiliated persons) holds (dire'ctly 
or indirectly) less than 25% but at least 
5% of its voting shares.

_ 

In general, when-the new rules come into 
effect a Canadian resident will be currently 
taxed on his. share of any passive earnings 
of his foreign affiliate, including inter- 
affiliate dividends, even if these earnings 
are not currently remitted to him in the 
form of dividends. He will also be taxable 
on dividends paid to him by his foreign 
affiliate out of its active business earnings, 
when paid, but with a right to claim credit 
for the underlying foreign tax; but if the 
active business earnings had their source; 
and the foreign affiliate was incorporated, 
in a country with which Canada has con- 
cluded a comprehensive tax treaty, divi- 
dends paid from these earnings will be 
exempt in the hands of a resident corpor- 
atiOn. 

Dividends received. by a Canadian re- 
sident individual or corporation from a 
nonresident corporation that is not a fo- 
reign affiliate of the recipient are included 
(Without gross-up) in computing the re- 
cipient’s income. They are not deductible 
in computing a recipient corporation’s tax- 
able income and are not eligible for divi- 
dend tax credit in the hands of an indi- 

7. See Harris, Canadian Taxation of Brantbex 
and Subyidiar‘iex of Foreign Enterprixex, XIX 
Bulletin 441 (1965). 
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vidual recipient. Consequently they bear 
full Canadian tax; but they are eligible 
for a foreign tax credit for foreign With- 
holding tax (though not underlying‘cora 
Porate tax) imposed on the dividend, up 
to the amount of fhe Canadian tax that 
would otherwise be payable on the divi- 

76 

dead. In the case of a resident individual 
who receives dividends from a fogeigri 
co'rporatiOn after 1975, any foreign with; 
holding tax in excess .of 15% is not eli- 

gible for the foreign tax credit but will 
be! allowed instead as a deduction in com- 
Puting the recipient’s income. 
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"DEVELOPMENTS" ’IN‘ INTERNATIONAL TAX" LAW
” 

EXPOSE DES MOTIIFS 
Convention fiséale ‘franco-tchécoslovaque' dTe Ier j‘anvi’er 1973 

.(Projez de Mi No. 8533! Anem‘blée szlz'bflale 1973-1974) 
(Official explahatz'on to the French-Czeclawl'owé "Tax Treaty of [we 1’, 1973.. 

See 4130 Supfilememfi‘ A 19-74) . 

Mesdames, MEssieurs, 
Aprés‘ des ‘COnventionsr pgéliminaires qui 
se sont adéxou’lées é Paris en févfi‘er' 1970, 
des, négociations Ont été engagées ‘51- Pm:- 
gue, :au mois de mai‘ suivant, en vue de 19. 

Conclusion d’une COnventiO'n fiscal'e entre 
la 'Ffaihce et Ia 'Tchééoslovaquie. Ces né- 
gociations Ont permis d’aboutir 21 un ac- 
cord qui a été ‘sig‘né 2‘1 Paris 1e 1?er ‘juiri 

1973. 
Bien- que l'e systéme ‘économique tchéc‘osl‘o; 
Vaque repose sur la planification= et le Cons ‘ 

trble d‘e 1"ensemble des activi‘tés .écono‘mi- 
ques, i1 fonct'ionne dans une structure ju- 
ridiquéqui n’est pas enfiérEment nouvclle; 
C’cst, ainsi que les egtrepri'ges peuvent étre 
soumises 2‘; des régimes juridiques diffé- 
gems. La ‘plupért dés, entreprises ancienne‘s 
.ont conservé 1e régime dés sociétés‘ par 
actions ‘bien que toutes les actiOns‘usoient 
devenues pro‘priété de ‘L’Etat. Les entre- 
prises nouvelles sont appelées entreprise‘s 
national‘es. D’autres Ont la forme de 'c‘o— 

cpé'ra‘tiVes. En outta,- SfibsiStent Certaihes 
formes privées d’act‘ivité.

, 

Le systéme 'fis‘cal‘ tChéCOSlaque gempOrte 
des impéts _sur les. personnes morales et 
des imp‘éts sur les personnes Physiques; 
Les per-sonnes‘ mo‘ral’es ,t'chécoslovaqué‘s 
sont soumises :‘1’ un‘ prélévemem sur‘ les "bél— 
néfices, un pzélévement sur 'la. fortune, un 
‘prélév'ement ‘sur le montant total des sa- 
laixejs ainsi qu’é des prélév‘ements supplé-- 
mentaires qui: sont indiquésplu’s 'Ioin‘: — l'e préléve’ment s‘ur les Ibénéfi‘cies nest 

assis sur lé bénéfice net. Le tau}: normal 
est de 75%. Il est réduit £1 50% “pour les 
‘en‘trr‘epn'sés d’énétgie électrique, de maté- 
riel dé construction 'et d’alim‘entati‘on“; a 
60% pour les entgepriSES mihiéres et ga- 
Ziéfes et '5. 65%- pOiIr 'les @ntreptisg3 de 
construction. Pour les banques, 1i: taux est 
pogté '21 85%., Pour les entieprises‘ eger’gant. 
une. actikzité commercials, ‘les‘ entreprlise's vde 
transports routiers ‘et aériensz de recherche 
scientifique et les éta‘b‘liSsements 'thermaux, 
‘I'e tau): Var‘ie de 25‘ i1 75% 361011 121. renta- 
bilité‘; — 1e préléve‘meflt sur’ la fortune es’t font:- 
tion db 1a valeur' de's immeubles, des‘ machi- 
nes, des~ équipements, .des Stocks de- ma— 
tié‘res pgemiéres et de ‘p'foduits fabriqués. 
Le t‘aux .est‘ d'e' 5%. .

, — le ‘pré’lévément sur les salaires niést dfi 
que Si lies Sal'airje’s moyens versés au c0urs 
d‘une année son‘t sup'érieur’s A ceux de 
liannée pré'v'3édenfez Le taux est progressif. 
Pas: eXemPle,~ si- 'Ies salaifes moyens o_nt 
augzhénfé de 3% 1e taux est de 1,33%; si 
165' salaires ont ,augmenté de 5%, 1e taux 
est de' 55%. Ce prél’éveme'nt fonctiOnne 
comme un moyen de 'réglementatién des 
sal'aires; » 

—T les autres :prél‘évenient‘s condiment les 
cotisations d’éSSilrances Sociales 5; la charge 
d‘e l”empl'oyeur (25% (111' montantudes s'a? 

hires), 1a Possibilité ‘d’imposer un Préléve- 
me‘nt 'sur les ambrtissements.. Des préléve- 
meats supplémentaires peuvent étre im- 

‘ posés‘comme sanctions éconof’nique‘s frap- 
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pant les bénéfices que l’entrepriSe a pu 
réaliser en Violant 1a réglementation des 
Prix ou les régles de sécurité du travail ou 
en produisant des produits de qualité in- 

férieure. 
'Les entreprises étrangéres sont imposables 
sur les revenus tirés de l’activité exercée 
sur 1e territoire tchécoslovaque ou sur les 
revenus dont la source est située sur ce 
territoire. 

Les taux sont les suivants: — 40% sur les redevances pour la conces- 
sion de licences, de brevets, de Procédés ou 
formules, de marques de fabrique; 
—— 25% sur les redevances de la Propriété 
intellectuelle; 

'

A 

—— 20% ~su): les redevances versées pour 
,l’-usa°ge d’équipements industriels ou scien- 
tifiques; 
——~ 25% sur les intéréts; — 65% sur tous "les autres revenus, dé- 
duction faite des charges exposées. 
Pour les revenus visés ci-dessus, l’impét 
est retenu A la source sur le montant brut. 
Les personnes physiques sont imposées 
distinctement et séparément; Elles sont 
soumises 2‘1 des impéts de- type cédulair’e on 
'21 caractére général selon la nature des re- 
venus. 
.Les salair‘es et traitements sont pas§ib1es 
de l’impét sur les salaires prélevé par voie 
de- retenue a la source; le taux varie de 
5 A 20% avec certaines majorations ou mi- 
norat-ions, selon la situation de famille. 
Les revenus provenant de l’activité litté- 

raire et artistique sont Vpassibles d’un im- 
pét cédulaire dont 1e taux va de 3 2‘1 33% 
et qui est prélevé Par voie de retenue :21 1a 

source. Pour 1e calcul de l’impé‘t, des abat- 
tements forfaitaires sont accordés selon 1a 
nature de l’activité (60% pour les sculp- 
‘teurs,_ 30 A 50% pour les autres arts Plas- 
tiques

' 

Les bénéfices provenant de l’exploitation 

agricole sont passibles de l’impét agricole 
qui c‘omprend l’impfit foncier variable se- 

lon 1a nature du terrain et l’impét sur les 
bénéfices Calculé forfaitairement selon les 
rendements moyens '21 l’hectare. 

Les autres revenus sont passibles de l’im— 

Pét des personnes physiques dont 1e taux 
est progressif de 5 2‘1 65% aVec majora- 
tions ou minorations. 
Les relations économiques entre la France 
et la Tchécoslov—aquie sont aPPeIées '21 se 

développer, notamment sous la forme de 
contrats conclus entre sociétés frangaises 
et entreprises tchécoslbvaques, soit pour 
l’exploitation ou la concession ‘de licences 

ou brevets, soit pour la réalisation de Pro- 
jets communs de construction ou de fabri- 
cation. 
Dans ces conditions, la convention fiscale 
Permet de préciser 1e régime d’imposition 
auquel seront soumises les transactions 
conclues entre les firmes intéressées. 
La convention reprend les dispositions de- 
venues classiquesr des accords de cette na- 
ture conclus par la France avec les autres 
pays. . 

Cependant l’accogd franco-tchécoslovaque 
comporte un certain nombre. de dispositi- 
ons particuliéres sur lesquelles i1 seza Plus 
spécialement insisté dans les développe- 
ments qui vont suivre. 
Les articles 1 £1 5 délimitent le champ d’ap- 
plication de la convention et donnent 1a 
définition des principaux termes 011 no- 
tions (domicile fiscal, établissement stable, 
etc.) utilisés dans le texte. 
A cet égard, on signalera que la notion de 
résidence habituellernent utilisée a été rem- 
placée par elle de «domicile» qui est d’ail- 
leurs plus proche de la. terminologie des 
législations fiscales frangaise et tchécoslo- 
vaque. - 

P21}; ailleurs, comme cela exisvte déjé. dans 
les conventions franco-allemande du 21 
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.juillet 1959 et franco-autrichienne du 8 
octobre 1959, 1a contribution des patentes 
a -été ajoutée, du cété frangais, é. la.1iste 
des impéts auxquels s’appliquera 1a con- 
vention. Cette disposition, qui aura Pour 
principale conséquence d’CXOnéref de la 
contribution des patentes 1a compagnie 
aérienne tchécosl‘ovaque «Ceskoslovenska 
Aerolinee» pour Ses installations en Fran- 
ce, a été introduite par souci de réciprocité, 
les compagnies aériennes frangaises n’étant 
soumises :21 aucune imposition de méme na- 
ture, en Tchécoslovaquie. 
A propos de la définition de~ l’établisse- 

ment stable (art. 5), il est généralement 
prévu qu’une entreprise d’un Etat est con- 
sidérée comma ayant un établissement‘ sta- 
ble dans l’autre Etat si élle y a un chan- 
tier de' constructiOn ou de montage dont 
1a durée dépasse douze mois. La conven~ 
tion _franco-tchécoslovaque dispose, a’u con- 
traire, qu’une entreprise d’un Etat ayant 
un chantier de construction on de montage 
dans l’autre‘ Etat ‘neusera pas réputée avoir 
un établissement stable dans cet autre Etat 
et n’y sera donc pas imposée it raisOn d‘es 

,a'ct-ivités de ‘ce chantier. . 

Les articles 6 i 23 posent les régles suivant 
Lesquelles les différentes catégories de re- 
venus seront ‘vimposables dans les deux 
Etats. Parmi ces régles qui vont étre suc- 
rcincternent rappelées,‘ seules celles relatives 
2‘1 l’imposition des dividendes, intéréts et 

redeyances méritent ‘un examen plus Parti- 
culier. 

La taxation des 'revenu‘s. immobiliers et 
agricoles est vréservée au pays de la situa- 
tion des biens qui les produisent. La réfé- 
rence faite, par l’article 6, i la législation 
fiscale pour. d‘éfinir les biens immobiliers 
ainsi que les dispositions ,de Particle 14 
concernant l’imposition des gains en capi- 
tal, permettent 51 la France d’appliquer sans 
restriction l’ensemble de sa fiscalité immo- 

biliére. 
L’article 7 régle l’imposit‘ion, des bénéfices 
industriels et commerciaux. Ces revenus 
sont taxés dans‘ l’Etat 01‘). est situé l’établis- 

sement stable auquel ces bénéfices sont 
rattachés. Néanmoins, par dérogation £1 . 

cette :régle, les bénéfices provenant de l’ex- 
ploitation, en trafiq international, de na- 
vires ou d’aéronefs, ne sont ixnposables 
que dans l’Etat 01‘1 se trouve 1e sié‘ge de la. 
direction effective de l’entreprise (art. 8). 
L’article 9 ‘de la coqvention traite spéciiale- 
ment des rectifications qui, d’une maniére 
générale, peuvent étre apportées 5. ces lbé- 

nefices, en cas de transferts indirects dc 
revenus. 
En ce qui c0nceme les dividendes (art. 

10), la convent-ion organise un partage du 
droit d’imposer entre l’Evtat de la source 
du revenu et celui de la résidence de bénéa 
ficiaire. L’impét maximum pouvant étre 

prélevé dans le pays de la source a été fixé 
:‘1 10%, quel que soit le bénéficiaite des 
distributions. 
It faut enfin remarquer qu’il n’a pas paru 
utile; étant donné l’organisation économi- 
que et sociale de la Tchécoslovaquie et 

l’état des relations écOnomiques franco- 
tchécoslovaques, de fixer, dans Particle sur 
les dividendes, les régles relatives {21 l’attri- 

bution de l’avoir fiscal aux résidents tché- 
coslovaques, comme nous l’avons fait dans 
les conventions récemment négociées avec 
d’autres pays. 

.L’artiélé 11 fixe 1e régime auquel s‘ont 

soumis en France les bénéfices des établis- 
sements stables des entreprises tchécoslo~ 
.vaques au regard de la retenue 51 la source 
susceptible d’étre pergue ‘en vertu de l’atti- 
cIe 115 quinquz'es du Code général des 
impéts. ' 

Pour ce qui est des intéréts, la convention 
ne prévoit aucune imposition, dans l'e pays 
de la source. La. suppression de' la retenue 
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2‘1 la source en Tchécoslovaquie ne peut que 
faciliter la conclusion de contrats de préts 
£1 des organismes ou entreprises de ce pays. 
L’article 13‘ de la convention autorise l’Etat 
d’01‘1 proviennent les redevanc’es 2‘3. appli- 
quer sOn impét dans la limite de 5% du 
montant brut des produits. L’impét sur “les 
red‘evances ayant leur source en Tchécoslo- 
vaquie est ainsi ramené de 40% A 5%. Les 
redevances provenant de droits d’auteur 
sont exonérées de tout impét dans l’Etat 
de la source; l’impét tchécoslovaque de 
25% est donc ainsi supprimé pour ‘les 
droits d’auteur, Fergus par les personnes 
domiciliées dans notre pays, en provenance 
de Tchécolvaquie. 
Les revenus qu’une personne domiciliée 
dans l’un des deux Etats retire d’une pro- 
fession libérale ou d’autres activités indé- 
pendantes sont imposables dans l’Etat 01‘1 

se tr0uve la base fixe. génératrice de ces 
revenus (art; 15). 
Les articles 16, 18, 19 et 20 fixent les ré- 
gles d’irnposition des salaires, tra'itements, 
pensions et rentes. - 

Sous réserve de la ‘dérogation habituelle 
concernant les travailleurs en mission tem-. 
poraire, les traitements, §alaires et autres 
rémunérations du secteur privé, sont, sauf 
en ce qui concerne les activités exercées é. 

bord d’un navire ou d’un fiéronef, imposa- 
bles en principe dans 1"Etat du domicile 2‘1 

moins que‘ l’emploi ne soit exercé dans 
l’autre Etat (art. 16). Les professionnel‘s 
du spectacle ainsi que les sportifs sont, 
quant 2‘1 eux, pour leurs activités profes- 
sionnelles, imposables dans I’Etat 01‘1 iIs 

exercent ces activités (art. 18). 
Les pensions, y compris les pensions de 
Sécurité sociale, ne pauvent supporter l’im— 
pét que dans l’Etat 01‘1 1e bénéficiaire est 
domicilié (art. 19). 
Par dérogation 2‘1 ces principes et seIon une 
régle bien établie, les rémunérations, y 

compris les pensions, versées par l’un des 
Etats contractants ou Par une personne 
morale de droit public de cet Et‘at, sont 
imposables dans cet Etat sous réserve que le 
bénéficiaire ne posséde pas la nationalité 
de l’autre Etat (art. 20). 
En vue de faciliter les échanges culturels, 
il a été jugé utile, d’autre part, d’insérer 
dans les articles 21 et 22 de la convention 
franco-tchécoslovaque des dispositions par~ 
ticuliéres concernant les enseignants et les 
étudiants. 
Comme dans la plupart des conventions 
fiscales 'récemment conclues par la- France, 
I’accord prévoit qu’un profesSeur d’un Etat 
contractant qui enseigne dans l’autre Etat 
est, dans certaines limites, exonéré d’impét 
dans cet autre Etat. 
A propos des étudiants, la convention re- 
prend les régles habituelles exonérant les 
sommes en provenance de l’étranger, per- 
guespar les intéressés, pour satisfai're leurs 
besoins, et compléte ces dispositions en 
prévoyant que les étudiants d’un Etat, qui 
effectuent des stages dans l’autre Etat, sont 
exonérés sous certaines résexve’s dans l’Etat 
de résidence, £1 raison de la rémunération 
regue au titre de ces stages. 
En ce qui concerne les tantiémes et les je- 
‘tons de présence pergus és qualités par les 
membres d’un conseil d’administration ou 
de surveillance, ils sont, en vertu des dis~ 
positions de Particle 17_, imposables dans 
l’Etat oh la société débitrice est domiciliée. 
Pour ce qui est des éléments du revenu» 
non expressément mentionnés dans la 
convention, leur imposition est réservée £1 

l’Etat dans lequel 1e bénéficiaire a son do- 
micile (art. 23). 
En raison du prélévement sur la fortune 
qui frappe les lentreprises 'tchécoslovaques, 
l’article 24 de la convention Letient les 
régles communément admises pour l’impo- 
sition des différents éléments de let for- 
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tune. 
Les régles relatives E1 la maniére d'éviter la 
double imposition, incluses 2‘3. l’article 25, 
sent, du cété frangais, tout A fair classi- 

ques. 
Elles consistent £1 CXOnérex: en France les 
revenu's dont l’imposition est attribuée 91 

la Tchécoslovaquie par application de la 
convention et 5. accorder, Pour ljes autres 
revenus qui: ont Supporté un vimpét Adans 
cet Etat et dans les limites prévues Par la 
conventiontun crédit‘ correspondant- é l’im-z 
pét tchécoslovaqué; Ces dispositions auto- 
risent en outre la France 21 faire usage de‘ 
la régle din: du «taux moyen ou effectif» 
pour tenir compte d‘es revenus exclusive- 
ment imposables en Tchécoslovaquie en 
vue de calculer ,la charge fiscale afférente 
aux revenus soumis a l’impét frangais en 
vertu de la convention. 
Les régles prévues du c6té tchécoslovaque 
sont identiques aux précédentes. 
Enfin, les articles 26- 2‘1 33 renferment des 
clauses diverSes concernant: — l’égalité-de traitement fiscal entre na- 
tionaux des déux Etats (art. 26); 

— la procédure d’entente amiable (art. 

27); 4 — ~l’échange des renseignements organisé 
pour favoriser l’application des dispositi-. 

ons conventionnell‘es (art. 28);
‘ 

— la situation, au regard de‘ la convention, 
des fonctionnaires diplomatiques et consu- 
laires (art. 29); 
~—- l’extension éventuell‘e de la convention 
'aux Territoires frangais d-’Outre-Mer (art.

' 

30); 
—— les modalités suivant lesquelles la con- 
vention entrera e‘n vigueur et pourra étre 
éventuellement dénoncée (art. 32 et 35).. 
Cette conventiéh éliminera les doubles 
impositions qui fxappent £1 l’heure actuelle 
certaines entreprises ayant des activités 
dans les deux pays. En fixant d’une Inga.- 

ni‘ére précise 1e sysféme fiscal applicable 
aux différents types de transactions .réali~ 

sées par les entreprises frangaises en Tché- 
‘ 

coslovaquie, Icette convention devrait leut 
permettre d’étendre ‘leurs ‘acjtivités et assue 
rer ainsi 1e dével‘oppement des relations 
éconpmiques entre les deux pays, 
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ARTICLES
' 

DR. PK. BHARGAVA AND G. s; SRIVASTAVA: 

TAX BURDEN ON INDIAN AGRICULTURE 

(PART TWO) 

IX. EXPENDITURE POLICY. IN FAVOUR 
OF AGRICULTURE 

The above discussion amply demonstrates 
that ‘A’ sector is grossly? undertaxed in 
India and that inadequate taxati'on of this 
sector has imposed a heavy tax burden on 
the ‘N’ sector. While the ‘A’ sector has 
been inadequately taxed the Government 
has provided various benefits/facilities to 
the ‘A’ sector. This is, however: not de- 
sirable from the point of View of equity 
in taxation. The expenditure Policy of the 
Government has been agriculture-oriented 
which has aléo relatively improved the 
economic position of the agriCulturists. 
The total expenditure on agriculture, Com- 
munity develOpment, irrigation and other 
related fields, formed 51 percent of the 
total. public sector outlay in" the First Plan. 
This percentage declined to 20 in the Se- 
cond-Plan but rose to 21.2 in the Third 
Plan and has been estimated at 22 in the 
Fourth Plan. In absolute terms this expen- 
diture increased 'from Rs. 610 crores in the 
First Plan to Rs. 950 Crores in the Second 
Plan and further to Rs.‘1,378 crores in the 
Third Plan. It has been estimated at Rs. 
2,6,17wcr’ore’s in the -Fo‘urth Plan. The agri- 
culturists have also benefited due to re- 
latively greater rise in the price of agri- 
cultural products. During the period 1951‘- 
52 to 1971-72 the price index’for all com- 
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modities; increased :by 92 Percent as against 
an increase of 111 percent in the ,price 
index of agricultural commodities and an 
increase of 64 percent in the price index 
of industrial manufactured commodities. 
The terms of trade have thus moved in 
favour of agriculturists as against non-agri- 
culturists. The agricultural sector has also 
improved its relafive economic position due 
to rise in productivity of land‘ and increése 
in income. The intome of the agricultural 
sector has increased :by 182 percent and 
agricultural produttivity by 58.8 percent 
(iuring the las; two decades.

' 

In addition, the agriculturiét is also en: 
jQyifig certain concessions in the form of 
cheaper credit facilities, Price support 
scheme, warehousing facilities which he 
never enjoyed before. It may be ‘empha-z 
sised here that they subsidies on aggicultuml 
inputs increased from Rs. 7.49 crores in 
1963-64 to Rs. _10.33 crores in 1967-68. 
The .co'ncealed subsidy on takavi loans 
increased from Rs. 0.52 crore in 1957-58 
to Rs. 0.98 crore in 1966-67. Besides, the 
losses on irrigation projects which ati: 

borne by the State Exchequer are a kihd 
of subsidies to (the- agriculturists which 
have increased from R5; 19.09 crores in 
1960-61 to Rs. 47.96 crores in 1965—66 
and further to Rs. 91.18 crores in 1968-69. 
It may also be emphasised that the Indian 
farmer compared with other consumers 
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gets electricity at a concessional rate. 10 In 
1966, for instance, the average electricity 

rate for the agricultural purposes was only 
13.25 paisa per k.w.h. as against 15.60 
paisa per k.w.h. for industrial Purposes. 
In fact since 1966 an open subsidy is also 
given on the electricity cofisumed for the 
agricultural purposes by the farmer where- 
ever the rate is more than 12 paisa per 
k.w.h. The overall result has been that the 
agriculturists have improved their relative 
economic position considerably and that 
the tax burden on them has continued. to 
decline; 

X. REASONS WHY AGRICULTURE IS UN- 
DERTAXED 

To 'a very large extent the Indian farmers 
have remained under-taxed due to the 
fact that under the Indian Constitution the 
Union Government is prohibited from 
taxing agricultural land or income — only 
the State Governments are empowered to 
tax such land or income. It is howeVer, 
unfortunate, that the State Governments 
have hesitated to tax the agriculturists pri- 
marily for the reason that this sector can 
play a decisive role under the right of adult 
franchise. ‘

‘ 

The two most important taxes levied on 
the “A’ sector by the State Government 
are land revenue and agricultural income- 
tax. Land revenue is a tax on the net 
produce. It is inequitable as it provides no 
exemption limit and is levied at a flat rate 
on all landholders —— both small and large. 
It has built in rigidities as it does not 
change with changes in income, output or 
price. It was'the most important source of 
revenue in the State’s tax system during 
1952—53 to 1956-57. From 1957-58 land 
revenue stood next to sales tax and 
from 1966-67 it has been third in order 
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of fiscal importance in the States’ tax sy- 
stem; the first being sales tax and second 
State excise duty. It may also be empha— 
sised that the yield from land revenue in- 
creased by 96 percent in 1971-72 (Revi- 
sed) as compared to 1951-52 as against 
and increase of 376 percent in state excise 
duty, an increase of 1013 percent in sales 
tax and an increase of 638 percent in re- 
venue from state taxes during te same 
period. These data amply demonstrate the 
inflexibility of land revenue in states’ tax 
system. Table 6 shows that land revenue 
formed 25.9 Percent of the revenue from 
State taxes during the First Pla‘n. =This 
percentage declined to 24.0 in the Second 
Plan, to 17.0 in the Third Plan and fur- 
ther to 5.7 in 1972-73 (Budget). 
The importance of agricultural income tax 
is also declining in the States’ tax system. 
Table 6 shows that agricultural income 
tax formed 2 percent of revenue from 
State taxes during the First Plan. This 
percentage declined to 1.4 in the Third 
Plan and further to 0.7 in 1972-73 (Bud- 
get); although in‘ absolute terms the yield 
from this tax increased from Rs. 24.6 cro- 
res in the First Plan to Rs. 42.5 crates-in 
the Second Plan and further to Rs. 48.9 
crates in the Third Plan. But it should be 
noted that the increase in the yield during 
the Three Plans was due to more States 
imposing it; otherwise in many of the in- 
dividual States the yield from agricultural 
income tax has been declining. For- in- 

stance, in Uttar Prade$h it declined from 
Rs. 53 lakhs in 1957-58 to _Rs. 8 lakhs in 
1963-64. During the same period it decli- 
ned from Rs. 54 lakhs to.Rs. 38 lakhs in 
Mysore and from Rs. 117. lakhs to Rs. 65 

10. Report of five Committée an Ibe Working 
of the State Electricity Board, Ministry of I'rri- 

gation and Power, New Delhi, Dec. 1964. 
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lakhs in West Bengal. Since then 'the yield 
in these States increased to Rs. 161 lakhs 
:and Rs. 98 lakhs, respectively in 1972-75 
(Budget) .' We may also emphasise here 
that the yield from agritultural income tax 
increased by 172 percent in 1971-72 (Re- 
vised) as compared ‘to 1951-52 as against 
an increase of ‘1013 percent in sales tax, 
an increase of 475 percent in stamps and 
registration and an increase of 638 per- 
cent in revenue from State taxes. These 
data clearly demonstrate the declining im— 
portance of agricultural income tax and 
emphasise the prosperity of the agricultu- 
ral population in general and specially that 
of the affluent section 'in the ‘A‘ sector. 

One distinguishing feature of the agricul- 
tural income tax is that three States, name- 
ly. Assam, Ker’alall and Tamil Nadu ac- 
count' for almost 70 percent of the collec- 
tion where plantation is predominant. The 
exemption limit for agricultfiral income 
tax also varies significantly among the 
States as is clear from Table 7. In 'some 
States it is very high and in others Where 
the size (if holding is the basis it differs 
'v'ery significantly. For instance, in West 
Bengal 75 Big/94: (25 acres) of cultivable 
land is the maximum one can possess, 
which means not a single Cultivator would 
be liable to pay the tax as the exemption. 
Iimit'is 82 big/m. In Maharashtra the ex- 
emption limit is Rs. 36,000 (almost seven 
times of the exemption limit Provided for 
Income tax purposes under the Indian In- 
come, Tax Act 1961) while in Uttar Pra— 
desh,‘ Kerala, Tamil Nadu and Orissa it 

is moderate. We may also emphasise here 
that some major States such as Punjab, 
that has the highest Per capita income, and 
Gujrat which ranks third in ogder of per 
capita income do not levy a tax on agri- 
cultural income at all? In addition, Ha'ry- 
ana, Andhra Pradesh, Jammu and Kash- 
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min and Madhya Pradesh (except BhoPal) 
also do not levy this tax at Present. Even 
in States Where the tax is levied there is 

a general feeling that it is inadequately 
enforced.

' 

Table ‘8 shows "that the State Go'vernments 
have not imposed direct taxés on the agri- 
culturists adequately. As a result we find 
that the revenue from direct agnicultural 
taxes formed a small proportion of ‘the to— 
tal revenue from State taxes during the" 

period 1967-70 and that in most of the 
States the percentage share of direct agri- 
cultural taxes in their total revenue from 
all taXes is below the average percentages 
of 11.09 except in fivé States viz., Andhra 
Pradesh, Assam, Bihar, Uttar Pradesh and 
Rajasthan Where it is above the average 
percentage for all the States. It is however 
unfortunate that the richer States do not 
necessarily raise a relatively higher per- 
centage in agricultural taxes from. their net 
domestic product. Table 8 shows that the 
revenue raised by Punjab, Haryana, and 
West Bengal (Whose per capita income is 
above the'all-Indi'a average) in'dire’ct agri- 
cultural taxes from their net domestic pro— 
duct (agriculture) is substantially below' 
the average percentage figure £01: all the 
States. The revenue from direct agricultur- 
al 'taxes in Punjab formed only 0.24 per- 
cent ‘of its net domestic product (agri- 
culture) although its per capita income is 
highest in the country. Similarly Haryana‘ 
and West Bengal (which rank fourth and 
fifth in order of importance in per capita 
income, respectively) raised only 0.36 per- 
cent and 0.60 Percerit in diréct agricultur— 

11. Kerala Government announced its decision 
on August» 1, .1971, to levy plantation tax at- a 
flat rate of Rs .50 per hectare on all holdings 
of cash crops above one hectare. Hitherto, 
plantation tax on holdings above 2 hectare; was 
in existance in the State.
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a1 taxes from their net domestic Product 
(agriculture) . 

It is, however, interesting to note that 
many of the relatively backward States such 
as Uttar Pradesh, Rajasthan, Bihar and 
Madhya Pradesh, whose per capita income 
is below the All-India average, have raised 
a relatively higher percentage of their net 
domestic product (agriculture) in direct 
agricultural taxes and that their percent- 
age share-is greater than the average per- 
centage for all the States. These States 
have mopped up a relatively higher per- 
centage of their agricultural income in 
direct agricultural. taxe's even as compared 
to many of ‘the relatively richer States. For 
instance, Rajasthan tops the list that raised 
1.34 percent of its agricultural income in 
direct agricultural taxes which was sub- 
stantially higher than Punjab (0.24 per- 
cent), Haryana (0.36 percent) and West 
Bengal (0.60 percent) and the correspond- 
ing average percentage of 0.94 for all the 
States as shown in Table 8. These data 
suggest that the States whichhave a rela- 
tively higher per capita income but raise a 
relatively smaller percentage of- their in- 
come in direct agricultural taxes should 
modify their tax structure suitably by 
ploughing loopholes in- their tax system. 
The above discussion amply demonstrates 
that 'the State Governments have not tax- 
ed the agriculturists adequately and that 
the ‘A’ 'sector of the economy has remained 
undertaxed for quite some time. 

XI. CONCLUSIONS 

Given the reliability of the estimates pre- 
sented above, one can conclude that the. 
‘A’ sector of the Indian economy has re- 
mained undertaxed as compared to the ‘N’ 
seétor. We can draw the following con- 
clusions from the above discussion: ‘ 
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(1) The ‘A’ sector has contributed a rela- 
tively smaller percentage of its income in 
taxes as compared to the ‘N’ sectorLIn 
1951—52 ‘A’ sector contributed 4.2 percent 
of its income‘in taxes as compared to 8.4 
percent of the ‘N’ sector. In 1961-62 this 
percentage for the ‘A’ sector increased to 
6.3 as against 13.2 for the ‘N’ sector which 
means that during the decade 1951-52 to 
1961-62 the ‘N’ sector was taxed almost 
twice than that of the ‘A’ sector. The po- 
sition has remained the same even during 
the decade 1961-62 to 1971-72 (Revised). 
In 1971-72 (Revised) ‘A’ sector contri- 
buted 10.2 percent of its income whereas 
the ‘N’ sector contributed 22.0‘pe_rcent bf 
its income in taxes. 
The finding that the ‘N’ sector is taxed 
almost twice than that of ‘A’ sector is also‘ 
evident from the fact that the taxes paid 
by the ‘N’ sector formed 66.8 percent of 
the total tax revenue of the Union and 
State Governments in 1951-52. This per- 
centage increased to 70.5 in 1961-62 and 
further to 73.3 in 1971-72 (Revised). On 
the other hand, the taxes paid by the ‘A’ 
sectdr formed 35.2 percent of the total tax 
rcvenue of the Union and State Govern- 
ments in 1951-52. This percentage declin- 
ed to 29.5 in 1961-62 and further to 26.7 
in 1971-72 (Revised). 
(2) The burden of direct taxes has also 
been relatively great'er on the ‘N’ sector. 
Direct taxes Paid by the ‘A’ sector formed 
1.0 percent of its income in 1951-52. 
However, this percentage increased to 1.5 
in 1961-62 but. declined to 0.7 in‘1971-72 
(Revised). On the other hand, the direct 
taxes paid by the ‘N’ sector formed 4.1 
percent of its income in 1951-52. This 
percentage increased to 4.8 in 1961-62 
which means that during these years ‘N’ 

sector was contributing almost three times 
in direct taxes as compared to the ‘A’ sec— 
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‘ tor. Hewever {his disparity further in; 

creased and in 1971-72 (Revised) ‘the ‘N’ 
sector contributed 6.3 Percent of its income 
in direct taxes which was nine times than 
that of the ‘A’-$e¢tor. - 

That ‘N’ sector ' is; sharing 'a relatively 
greater burden of direct ta‘x’es is alsoevi— 
rde‘nt from the fact that the' direct taxes 
paid by this sector formed 32.5 Percent of 
the total tax revenue of the Union and 
State Governmentsu'in‘ 1951-52. However, 
this percentage declined to 25.5 in- 1961- 
62‘ and ‘furth‘er :to 21.0" in 1971-72 (Re— 
vised). Qn the other hand, the direct tax- 
es paid by' the ‘A’ ‘sector‘ formed? 80 per- 
.cent of the total tax revenue of the Union 
and? State Goivernments in 1951-52. This 
percentage declined to 7.0 in 1961-62..and 
further to 1.9 in 1‘971972 (Revised). Thus 
the dizect ’taxes paid by the' ‘A’ sector 
formed a relatively much smaller. percent- 
age of' the ‘total tax revenue of the Union 
and State Governments as compared to the 

» cogxesponding ,pergentage share of the ‘N’ 

sector. 

(,3) The ‘N’ sector has contributed a re- 
latively higher percentage of its inccime‘ in 
indirect taxes also. In 1951-52 indirect 
taxes paid by the 'N’ ‘sector‘ formed 4.3 
Percent of its income as compared to .the 
corresponding Percentage of 3.2 for the 
‘A’ sector. In 1961—62 the petc‘entage share 
of indirect taxes in ,the inc‘ome of ‘N’ 

sector increased to 8.4 as against 4.8] of 
the ‘A' sector. The contribution. of the ‘N’ 
sector further increased to, 117 percent of 
its income in indirect taxes in 1971-72 
(Revised) as against 9.5 perCent of the 
‘A’, sector. Thus throughout the pefiod the 
‘N’ séctor was bearing a relatively greater 
‘bugden of indirect taxes“ 
The indireét-taxes paid by the ‘A’ sector 
formed 25.2 perCent of the total tax re- 

venue of the Union and State Govern: 
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meats in 1951-52. H0wever this percent- 
age, dedi‘ncd to 22.5 in 196162 but rose 
to 24.8‘ in 1971-72 (Revised). As against 
this, the indirect taxes paid1 by-éthe “N’ 

sector formed 34.3 percent of the total tax 
revenue‘ of the Union and State “'Govema 
ments' in 1951-52. This percentage in- 

creased to 45.0 in 1961-62 and further ‘to 
32.3 in 1971-72 (Revised). ‘ 

('4) The‘ per caPita ‘tax burdbn has also 
'bEen relatiVely much higher for the ‘N’ 

sector, as compared‘to the ‘A’ sector. The 
pet capita tax burden of the ‘A’ sector in 
1951-52 Was Rs. 9.3 as against 115. 39.7 
for the ‘N’ seéfor -‘— the per capita- tax 
burden on thé ‘N’ sector‘ was. 4 times 
higher than that of the ‘A’ Sector during 
the year. In'1961-62‘ the pét capita- tax 
burden. of the ‘A' sector' increased to Rs. 
14.5 as against Rs. 78.3 of the A‘N" SectOr 
'—- the par ‘c'apita tax burden on the ‘N’ 
sector was, therefore, 5 times :higher as 

compared to the 'A’ sector. In 1‘911—‘7’2‘ 

(Revised) the per capita tax burden of the 
‘A’ sector Was ‘Rs’. 38.5 as against Rs. 
230.5 of the ‘N’ sector — the per capita 
tax burden 0n the ‘N’ sector Was, thusé 6 
times higher than that of the ‘A’ sector 
during the year. 

I
. 

The per leapi‘ta taxes. of the ‘A’ sector also 
farmed a. relatiVely smaller pzoportion of 
its per capita inc'ome; The per capita times 
of the 'A’ .§<;ctor formed 4.2 Percent of 
its per capita income in 19:51-52. This peg.— 
centage increased to 6.3 in: 1961462 and 
further to 10.2 in: 1971-72 (Revised). As 
against this, the per capita taxes paid by' 

the r‘N’ sector formed 8.4 ‘pergent of' its 

per capita incOme in 1951-52. This per- 
centage increased to 13.2 in‘ 1961-62 and 
further to 22.0 in 1971-72, (Revised): 
These data clearly shew ‘that the per ca, 

pita: tax burden on the ‘N’ sector is- almost 
‘fwice than that of the 'A’nsecto'r.
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"(5).The :bfirden 7.0f.direct taxes per capita 
,is much' lower on the“A’ sectorV‘as‘ com- 
;pared- to the ‘N’ sector. There has been 
only a marginal increase in the per capita 
dire‘ct taxes, paid by the sector while 
the, per capita direct .taxes paid'by the; ‘N’ 
sector have recorded a sharp rise during 
the last .twb decades. The'per' capita, direct 
taxes paid by the ‘A’ sector increased from 
Rs,. z._1.in 1951-52101“: 3.; 4111596162 
but declinedvtp, 2.8 in,19.71-7..2 :(Rqeé 

vised) Wherqas the percapifi direct taxes 
of .the ‘N’- sectgr inqreasedv from Rs. 19.3 
in 1951-52 to Rs. 28.4 in _19‘61-62, and 
furthcx to Rs. 66.2 in 1971-72 (Revised). 
These data make it clear that in 1951-52 

;.sector wasgbeari‘ng- 9.1 times greafet 
b'u’rderr of per capita direct taxes, as acom- 
paired; to--the ‘A’ sector.‘In 1961-62. also 
the ‘N’ sector was 'paying'8.1 times greater 
in per capita direct ataxesflgnd again 23.6 
.times greater in. 197:1-72 (Revised)-_as 
compared-to :the per capita direct taxes 
paid, by~the ‘A’ sector duringihese years. 
These data amply justify; the fact that the 
’A{ secret in the Indian' economy. has .re- 
‘mainéd very much undertaxed. . 

In‘ viewVOf'what h'as ‘becnfstated above it 
is clear that the burden of 'per capita dis 
rect taxes on the ‘A’ sector has been- rela- 
tively much loweras compared: to the fN’ 
sector throughout 'the period 1951-52 .-to 

1971-72 (Revised). However the disparity 
that exists in the per capita incomes of‘th'e 
‘AT. and “N3 sectors doe‘s- not justify :the 

disparity that exists in the‘b'urdenof Per 
capita direct taxes for both ,the sectors. 
Table 2 shows: that-inw1r951-5-2 the per 
capita'income of the ‘N’ sector. was 2.5 
times’ greater than that of. the ‘A" sector-+- 
but .the ‘N’ s'ector was‘carrying 9.1 times 
greater load‘ of peg: cakpita,‘ direct -taxe$. 
Similarly in 1961-62 the sector 'Was 
bearing 8.1: times greater. burdenfof per 
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capita direct taxes WhilC' its per capita 511‘- 

come» was: only 2.6 times greater -than 
that of the ‘A’ sector. In faet the disparity 
in the .burden'of Per capita direct taxes be- 
tween the ‘A’ and ‘N’, sector .shas in- 
creased and we find that in .1971;72 (Re; 
vised) ‘N’ sector was hearing 2.3.6‘tim-es 
greater :burden of per capita direct taxes 
whereas its per capita income was, only. 2.7 
times-:grlcater than, that of the ‘A’ jsector. 
That burden of'the per capitadi'rect taxes 
is lower on the ‘A’ sec-tor as compared .to 
the “N’ sector is also: evident from the fact 
that in 1951-52 the per capita direct tax'es 
paid {by the,‘A" sector formed- 1.0 percent 
of its per 'capita income. ~This‘pc‘arc‘xntage 
increased to 1.5 in 1961-.62 but"d¢clined 
to 20:7 in 1971-72 (Revised). 'Asz-against 
this'the per capita; direct taxesjpaid by 'the 
‘N’ ~sect0r formed 4.1 percent of its Per 
capita- income in 1951-52“ This~ percentage 
increased 'to 14.8 in 1961562 and further; zto 
6.3 in'1971-72 (Revised). - 

‘ '

, 

(6) The burden of ‘p’ercapita indireci tax- 
es is also relatively greater on the ‘N’- sec- 
tor. The 'per'capit‘a indirect taxes paid By 
the ‘A’ sector 'i'ncreased from RS. 6.5 in 
1951-52 to Rs. ‘11;0 inz'1961;62~ and fur- 
ther‘to‘Rs. 35:7 in 1971572 (Revised). As 
“against this .the per reapita indirect .taxé's 

paid by the ‘N’ ~sector increased 'from Rs. 
20.4‘ to Rs. 49.9 and ‘further to 164.3 
respectively during the same’ years. During 
the decade 1951-5219 196L-62- the per 
cafiita indimct taxes“ paid By the ‘A’ sectot 
increaSedzby .692 percent and again ‘by 
21415 perc'ent during the decade 1961-62 
to 1971-72 (Revised). Asragainst th'is'the 
per capita 'indire'ct‘ taxes paid by ‘N’ sec- 
tor'increased by 144.6 :percent and‘ 229.2 
percent respectively, during the decades 
195152 1201961462 .and 1~961é625to 1971‘- 
72 (Revised); These data dearly show 
that the "N’ s'ector. carried" 'relatively a 
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greater ‘tax load of indirect taxes, during 
the .two decades. ' ' 

‘N’ sector’s bearing a greater burden of . 

per capita“ -‘indirect taicés is also evident 
frbm' the fact that the .per‘capita irid'i‘r‘ect 

'ta-xes paid“ by-this Sector formed 4.3 per- 
c'er'}t of its per‘capi'ta: inCome in 1951-52. 
This pércentage ‘ic'ose Vto 8.4'in 1'«9‘61‘-62 and 
furthef to 15.7 in 1971-72 (Rev'is‘ed). 

Against this, .the per” capita indirect taxes 
:paid by the ‘A’ Sector formed 5.2 pef'cent 
of' its- :per c'a‘pita income in 195162. This 
pet‘centage'increascjd‘ to 4.8 in 1961-62 
and further to 9.5 in 1971-72 (Revised). . 

Thus it’ is clear that the. ‘A’ sector: is con- 
tributing a. relatively much smaller pef~ 
,centage of its per capita income in pet 
capita indirect taxés 'as compared 'to the' 
'sector. ‘ - 

(7} The ‘N’ sector is [also bgaringua‘ :gre'at- 
er'burdén of additiohal taxatiofi. The‘ ‘N’ 
'sécto‘r contributéd' 21.7 percent and 28.9 
p'ercént‘of its additional income during the 
dcf’cade: 1951-52 to 1961;62‘ and 1961-62 
‘to‘ 51971—72 (Révi‘ged), respectively. As 
against this the ‘A" Sector contributed 11.5 
percent and‘ 14.1 percent of its additional 
income in ‘taxes‘rduring'the two decades, 
respectively. These data. «clearly show that 
‘N’ sect‘oris carrying double the burden of 
additional taxation as coinparedf to ’A" sec- 
tor. As .a {esult we find that the marginal 
{rate of takation during the-decade l95L-52 
to 1961-62 was a little less than twice and 
exactly twice” during~the decade 1=96l;-62 

to 1971-72 (Revised) on the ‘N’ sector 
as gompared to;‘A’ sector. ‘. 

The average tax rate has also been relative- 
ly, higher“ for the ‘N’ sector. ‘A’ sectorpaid 
4.2 percent .of its income in taxes in' 11951- 
52 Whereas the ‘N’ sector paid 8.4 percent 
of its income in taxes. 'The percentage. of 
incom'e raised- through taxes from ‘A" sec- 
.tqr‘increésedv to 6.5 in 1961-62 and furthex; 
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to 10.2 in. 1971-72 (Revised). The cor- 

responding percentage figurés for the ‘N’ 
sector were 13-2 'and‘ 22.0, ‘Arespectively. 

These ‘data show that throughout the‘ pet 
‘riod 1951-52 to 1971-72 (Revised) the 
Government has -raised in taxes almost 
double from the income of “N’ 'sector' as 
compared- to, the ‘A’ sector; 'AS‘ a result we 
find ‘that‘ the average tax gate for the ‘N" 
sector .in 1951—52 was 8.4 as against 4.2 
'for .the‘ ‘A’. sector. The same position con; 
firmed in . 1961-62 and; 1971372" (Revised), 
The average taX' rate for the ‘A’ sector 
stood at 6.3 in 1961-62 and 10.2:in 1971*- 
-72' (Revised)? :as against 13-.2 and -22.0-, 

respectively for the ‘N’ sector during-the: 
same years. 
There is, howeVer, one serious limitation 
from which the conclusionsyof this, study 
suffer. The data used above ignored the 
taxes ,“concealed” in the non-tax policies 
of the Government which are borne by 
the Indian agriculturists. But then the pre- 
sent study also ignores the “concealed” 
subsidies, that are given to agricult‘urists.‘ 

And on balance we find that the tax but- . 

den. on the _‘A’- sector has been relatively 
much less -as compared ,to the ‘N"‘ sector: 

In fact,, ‘hrA’ ‘scctor has remained «consider- 
ably undertaxed thzoughout the period 
1951-62 to 1971-72 (Revised). ’ 

In"view of what has been stated above it 
is felt desirable that steps-should ‘be taken 
to raise the fiscal contribution'of ‘A’ sec.- 

to'r so that it may be taxed adequately. 1.2 
It~is however a difficult problem: of the 
Indian tax -system as the State Govern- 
ments. have failed in .taking measures to 

12. Regarding various suggestions to tax the 
agxicqltural sector see, P. K. Bhargava, Taxation 
6f Agriculture - ThE Indian cage, Bylietirz 'for 
International 171':a ‘ Docuirzentatiofl, August 
1972‘, pp. 322-24.
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raise the fiscal contribution of the ‘A’ 

sector. It is high time that all the State 
Governments should arrive at a general 
consensus regarding agricultural taxation 
policy, so that suitable steps may be taken 
to tax the agriculturists. There are great 
disparities among the States and each 
State has its own Problems and peculiar- 
ities; uniformity in any sphere is neither 
desirable nor should it be achieved. How- 
ever, a broad uniformity in matters relating 
to agricultural tax policy has become ur— 
gent in the various States of India as that 
would enable States Governments to. frame 
a suitable tax policy to tax agriculturists 
keeping in view there own needs and ob— 
jectives. 

XII. REMEDIES 

It is a happy augury that the Government 
of India appointed a Committee on Tax- 
ation of Agricultural Wealth and Income, 
under the Chairmanship of Dr. K. N. Raj, 
on February 24, 1972. The Committee 
was asked to examine the question of tax- 
ation of agricultural wealth and income 
from all aspects. The Committee submitted 
its report on October 31, 1972 and it‘has 
suggested“ agriCultural holdings tax (in 
place of land revenue) which is supposed 
to fulfill many of the canons of taxation 
namely equity, elasticity and progréssivity. 
But if past experience-is any guide it is 

very doubtful if it will work. During the 
past three decades, eleven States that en- 
acted various levies to tax the agriculturists 
:‘did not touch the ordinary farmer but con- 
fined to commercial plantation crops such 
as coffee, tea and rubber. It is doubtful if 
Dr.'R'aj is'justified in assuming that the 
agricultural holdings tax will yield a sum 
of ‘Rs.' 150 to 200 crores, specially in view 
of the fact that most of the State Govern- 
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ments are opposed, to collect even a small
V 

amount through the imposition of better, 
ment levy. 
In India a_s also in other backward coun- 
tries of the world it is Very difficult for 
the‘ farmers to maintain accounts because 
most pf th¢m are illiterate. The Raj Com- 
mittée, therefore, tries to solve the problem 
by eschewing the word income altogether. 
It has instead suggested a tax on the size 
of the farmer’s operational holding with a 
View to provide solutions to all those pro- 
blems‘that aris'e when a farmer is asked 
to specify his net income. The amount 
which a tanner will pay under the agri- 
cultural holdings tax will be based not on 
the actual productivity of his operational 
holdings but what is deemed to be its pro- 
ductivity which means that each assessee 
will pay tax on What he ought to earn 
rather that What he actually earns. Such a 
basis of tax~ no doubt solves the Various 
problems relating to maintenance of .ac-' 

counts but its practical significance -be— 

comes all the. more doubtful when equity 
considerations are applied to it. 

It may be emphasized here that no state 
Government, with the exception of Ha- 
ryana, has implemented the recommen- 
dation of Raj Committee for imposing an 
Agricultural Holdings Tax. 
In addition there are some practical difa' 

ficulties in implementing the agricultural 
holdings tax which the? Raj Committee 
seems 'to have ignored completely; To be- 
gin with it- may be emphasised that the 
committee did not consider it necessary ‘to 

specify any exemptiOn limit, even for the 
small farmers, from this tax While n‘on— 

agriculturists earning. ‘upto Rs. 5,000 are 
exempt from the payment of income tax. 
The committee seems to be in favour of 
sacrificing the principle of. equity if'com- 
parison is made between non-agriculturists 
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with income upto Rs. 5,000 and their 
counterparts in rural areas. - 

Apart from this, a completely objective 
norm can be based only 'on the av‘erage 
performance of the average farmer in each 
tract. This will ‘be much below the higher 
yields achieved by the progressive farmers. 
The very objectiVe of taxirig the rich 
farmers to whom the Raj Committee 
seeks to tax, would be defeated because 
their actual earnings would be very much 
above the income on which they will pay 
the tax. On the other hand, ithere will be 
many farmers Whose yields would be be- 
low ‘the average farmer resulting into 
grga’cer tax burden on them. At this point 
the committee seems to compromise the 
nations of equity and progressivity. The 
principles of equity and progressivity 
would be further violated in case a farmer 
has his land in- two Or more than two States 
because his tax liability would increase ‘if 
‘his‘ entire land was taxed by one State 
Government. 
The Committee has suggested that ~the 
schedule of ratable value of land per 
hectare under different crops should be 
rcvised every year taking into account the 
crop yields of the preceding ten years, the ~ 

harvest prices of preceding three years and 
any revision that may be made from time 
to time in the scale of deduction to be 
made an account of the cost of cultivatiOn 
of different crops. Such as exercise would 
involve a lot of administrative work and a ‘ 

very high cost in money terms to"the 
States’ fisc which the committee has ig- 

nored completely. Even the Agricultural 
Prices Commission dOes not have compre- 
hensive data on the regional 'cost of pro- 
duction Per quintal even for five major 
cereal crops. Dr. Raj is mistaken if he 
thinks that the cost of production for 
different crops in each tract/district could 
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be pronounced without much difficulty. 
As pointed out abbve, the Committee has 
suggested agricultural holdings tax on 
‘operational holdings’.‘ By operational 
holdings it means the net area cultivated 
by a family, .after excluding the land 
leased out and including the land that it 
leases in. The Committee seems to believe 
that in its scheme_there would be no tax 
evasion because the tax on land is not on 
its ownership but on the income that it 

is deemed to produce. If an assessee trans- 
fers land among the members of his family 
(wife and minor children) it is under- 
standable .that there would be no tax 
evasion because they are all Part of the 
same assessment unit. But if he can prove 
that he has transferred a part of his land 
to some of his relatives or other outsiders, 
would he be not able to evade the tax? 
And would it not be difficult to determine 
the irrigated and unirrigated area in an- 

assessee’s operational holding? It may be 
mentioned that it would not be difficult 
for an aSsessee to manipulate in that di- 
rection because for this 'work the assistance 
of village Patwarz' Would be necessary 
whose integrity can be easily compromised. 
If an assessee succeeds in doing that then 
the ratable value of his operational hold- 
ing would be considerably reduced for the 
tax purposes. - 

The above discussion makes it clear that 
there would be various difficulties in im— 
plementing the agricultural holdihgs tax. 
The Committee would have done a bett'er 
job by recommending a surcharge on land 
revenue on progressive scale rising from 
50 per cent to .300 per cent on land hold- 
ings abOve 5 ac‘res. As a measure of fiscal 
reform, the committee should have sug- 
gested abolition of land revenue on hold- 
ings of 2.5 acres or less. In addition, no 
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surcharge should have been proposed on 
holdings 'of five acres and below. This 
arrangement would not have been opposed 
by the- agricultfirists as more than 70 per- 
cent of the households have holdings :be- 
low five acrES. 13 As a result of the aboli~ 
tion of land revenue on land holdings 
upto 2.5 acres the loss to the States’ fisc 
would have been meagre and could‘ have 
\been more-than made up by a'graduated 
Surcharge on land revenue. In addition, the 
States would haire saved something as 
there would have been no additional 'cost 

of collecting the surcharge as it could have 
been collected along with land revenue. 
Above all, it would-have, at least, gua- 
ranteed-the State' Gc‘wern’rnents more or 
lesé the same amount which "the Raj Cdrn- 
mittee proposes to raise through agricul- 
tural holdings tax with all the PractiCal 
difficulties enumerated above. 
Finally, it may be emphasized that the 
Committee did a fine job by recommending 
the “partial integration” of agricultural 
gndfion-agricultural incomés as it will 
help in keeping the conversion of black 

money into White. Following this recom- 
mendation of the' Committee, the Finance 
Act 1975 provided that from the assess- 
ment year.1974-75 the agricultural income 
of an assessee would be taken into account 
in determining the tax on his non-agri- 
cultural: income. This 'would only be done 
if the taxpayer has non-agricultural income 
exgeeeding the; minimum exemption limit 
of Rs, 5,000. It may be emphasized here 
that the scheme; of “partial integration” 
would be relatively more effective in 
states where the agricultural income tax is 
levied'as the data for agricultural income 
would be readily available. However, in 
states such as Punjab, Haryana, ,Indhra 
Pradesh, Jammu and Kashmir, Madhya 
Pradesh, Gujarat and Rajasthan Where the 
tax is not levied, agricultural income 
would have to be determined first for the 
put-pose. of “partial integration”. This 
would involve a lot of work for the In- 
come Tax Officers and may delay the; 
disposal of assessments. 

13. See‘ Table 9. 

4 

. TABLE 6
V 

Land Reqenge And .Agricztltzgral Imame-Tax in Total Revenue from State Taxe: 
(Crores of Rupees) 

Land Agricfiltural Total 1 as p‘er— 
2 as er Revenue Income Tax Revenue centage of 5 centa 3: 0} from State 

_ (53) Taxes '

‘ 

1 2 '3‘ 4 
Firs't Plan‘ ‘ 

(1.4.1951 to 
31.3gl956) 

, 
326.7 24.6 ‘ 1257.1 ‘ 25.9 2.0 

Second Plazi 
(1.4.1956 to 
31.3.1961) 455.0 42.5 1896.9 ' 24.0' 2.0 
Third Plan '

' 

(1.4.1961 to 
.

. 31.3.1966) 570.3 48.9 3339.9 17.0 1.4 
1972-73 

'

' 

(Budget) 106.3 13.4 1853.2 5.7 0.7 - 
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TABLE 7 
Rates of agricultural income tax in Indid 

(Rates of levy in NP. per rupee of Agricultural Income) 
Madhya ' 

_ West . Uttar Maha— Jammuék 
States Bxlhar Assam B engal Orlssa Pradesh Kerala Madras Mysore 

(IEESEZIE) rashtm Kashmir 

Exemption Limit RS. 3,000 3,000 3,000 5,000 3,600 3,600 3,600 
7 

3,500 3,000 36,000 7 
3,000 

On the first 1,500 Nil Nil Nil 
' Nil 

' Nil 
’ 

Nil Nil
' 

On the first 1,800 - Nil 
011 the first» 3;000. "Nil 
On the first ,7 3,600V , ,. ,, . . 4. , r 7 v, n Nil 7 

On the next 1,400 - . 

I

5 
On the next 2,000 3 ~ - 

On,the next 3,200 5 u « 

On the next 5,500 5 4 V 5 5 ‘ r 3 6 
On the next - 2,500 8 
On the next 2,500 _ 12 
On the next 2,500 15 
On. the, next 2,500 19

' 

On the next 5,000 11 ‘ 
24 8 6 10 1.1 15 6 9 

On the next 5,000 16 12 9 1.8 20 9 9 
On the next 5,000 22 19 16 25 12‘ 19 
On the next 5,000 22‘ 30 15 19 
On the next 5,000 29 
On the next 5,000 36 
On the next 5,000 44

‘ 

On the next 
‘ 

7,000 8 

On the next 10,000 25 18‘ 11 

on the next 10,000 . 
40 

On .the next 15,000 ‘ 50 , 
271 

On the next 15,000 . 
62 . 

On the next 15,000 - 69 
On .the next 15,000 v 72 - 

On the next 15,000 75
' 

On. the next 30,000. r 30 . r r v a - - ~- 20 
On the next 50,000 34 25 
On Balance’ 25 - 38 25 78 60 '25" ' 45 40 25 50 

7 
25 

‘ 

> 

(Flat rate) 

Notes: 2‘1. In thé States O'f‘Assam, West Bengal, Keralia, Madras and Madhya Pradesh, the fates are applicable to individuals, Hindu un— 
divided families, firms other associations of pexsqns, ,i.e., excluding companies. In other States the; rates are. applicable to all 

asseSsees. 
‘ ' 

'
' 

b. The table indicates that the initial tax-free 5121!) next to the [Exemption limit varies from Rs, 1,500—Rs. 3,600, with the exemption 
of Maharashtra which imposes a flat rate of 50 nP/rupee above Rs. 36,000. 
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TABLE 8 
Direct Taxes 012 Agriculture :1: percentage of State: total Agricultural Income and Statex' total tax revenue for the period 1967-70 

(Crores of .Rupees) ’ 

Net domestic. 
- Total State tax Total Direct 4 as percentage 4 as percentage State Product (Agi) at revenue Agricultural tax to 2 to 3

‘ 

current pnces 

1 . 2 3 4 5 ' 6 
Andhra Pradesh 3576 289.93 46.13 , 1.29 15.91 Assam 1503 75.38 18.52 1.23 24.57 Bihar 5118 215.68 29.68 0.95 15.76 Gujrat 2242 239.79 22.88 1.02 9.54 Haryana _ 1413 99.23 5.08 0.36 5.12 Himachal. Prad'esh 308 — 

. 
-— —— — Jammu 8: Kashmir 362' 17.48 - 1.88 0.52 10.76 Kerala 1753 171.07 14.92 0.85 8.72 Mad'hya Pradesh 2927 

I 
213.32 23.03 0.79 10.80 Maharashtra 3211 

, 572.19 36.99 1.15 6.46 Mysore ” 2524 226.95 24.69 0.98 10.88 Orissa 2098 77.74 5.10 0.24 4.88 Punjab 2233' 192.24 5.44 0.24 6.56 Rajasthan 1914 148.81 25.56 1.34 17.18 Tamil Nadu 2467 - - 346.52 50.90 1.25 8.92 Uttar Pradesh 7574 597.82 88.94 1.17 22.36 West Bengal 3713 341.57 22.26 0.60 6.52 

Total 42951 3626.03 402.90 0.94 1 1.09 

Notes: 1. Total State tax revenue does not include the share of the States in Central taxes. 
2. Direct agricultural tax includes agriculturaLIncOme-tax, land revenue, Surcharge and cess on Sugar Cane, purchase tax on Sugar cane, Surcharge on cash crops and Tobacco duties. 
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TABLE 9 
Distribution of Arek‘ Operated and." the Howe/gold: by Size. 'Cqse: 

Total area operated 
” 

~ >Nb; of hofisehblds 

Size of holdings Area (:Iakh) 

I 

TotalA No.
‘ 

_‘ 

‘ 

aches Percentage (in ,000) 
Percentage 

i ‘ 
2' 

' ' 

f 5 ~ 4 ' 

~ 5
‘ 

1. Below 2.5 acres 216 6.67 41524 57.6 

_2. 0.,ver 2.5 but not . 

exceeding 5 acres 391 12.08 11606 16.1 

3. Over 5 but not ’ 

. 

' - . 

exceeding 7.5 acres 352 10.87 ‘ 6488 9,0 

4; Over 7.5 but nqt ¥ 

exceeding 10 acres 294 9.08 3466, - 4.8 

'5. Ove}; 10 but not 
exceeding 15: acres 446 13.77 3911 - 5.4 

6. Over. 15 but not 
‘ 

I
' 

exceeding 20-yacges 
I 

304 9.39 1826 2.5 

7. Over 20 but not
‘ 

- exceeding 25 acres 232 7.17 1088 1.5 

8. Over 25 acres 100?: 30.97 2145, 1 3.0 

Total 
' 

3238 100.00 72052 100.0 

Note: (i) Area operated. represents all lands used Wholly OI; partly for agricultural prodg‘ction 
and operated .by the persons, alone or with the assistance of others, Without régéfd to 
title, size, or lactation. 

.
' 

(’ii) A household is a group of persons who usually live together and take their meals from 
a common kitchen. ' 

Source: National Sample.$urvey, 17th Ronnd. 
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ANNEXURE 1 

Per Capita Imome of Agriculmml and Non-Agrimltuml Sector; 
v Agricultural‘SeCtor - Non-agricultural Sector 

'Income other Agricultural . Per Capita . . . Per Capita 
- Po ulatxon . . than agglcultural Populatxon (m . 

Year Income (crows (inp crores) Income (m income (crores Crores) Income (In 
of rupees) P . Rupees) of m ees). Pm rupees) 

Ya. a‘ Ya/Pa. Y I: Yna/Pna 

1951-52 5020 
I 

25.13 199.7 5080 10.94 " 4643 
1956-57 4890 27.68 176.6 6780 11.87 571.1 
1961-62 6960 30.55 ‘ 226.0 7910 13.35 592.5 
1966-67 12011 34.17 551.5 11892 15.34 775.2 
1971-72 14197* 57.98 373.0 18101* 17.54 1043.8 
(Revised) ’ 

* The figures relate to the year 1970-71 and are provisional. 

ANNEXURE 2 
Per Capita Mont/91y expenditur'e of Rural and Urban Area: 

(Rupees)
‘ 

Rgral -- rUrban‘ 

1. Cereals 2.76 5.54 
2: Milk and" Milk Products - 0:19 ‘ 1.32 
3. Ghee and Butter 0121 0.61 
4‘. Pulses - 0.36 0.65 
5. Sugar 0.44 

‘ 

0.75 
6. Salt 0.6 0.4 
7. Spices 

_ 0.35 
‘ _ 

0.49 
8. Tobacco 0.32 0.51 
9. Drugs 0.8 ' 0.7 

10. Fuel and Light 0.32 ’ 

1.37 
11. Cotton Clothing 1.59 1.75 
12. Bedding 0.06 “ 0.06 
13. Amusements 0.07 0.25 
14. Medicine 0.25 0.49 
15. Ornaments 0.14 0.08 
16. Domestic Utensils 0.08 0.05 
17. Footwear 0.11 0.15 
18. Toilets 0.16 0.39 
19. Conveyance 0.20 0.58 
20. Sundry goods 0.14 0.32 
21. Oils 0.36 0.63 
22. Tea 0.10 0.23 
23. Coffee (powder) 0.02 ' 

0.07 
24. Kerosine 0.16 0.24 
25. Matches 0.04 0.08 
26. Country Liquor 0.05 0.04 
27. Coak and Coal 0.01 0.06 
28. Toilet Soap 0.02 0.10 
29. Cinema 0.02 0.21 
50. Railway 0.07 0.22 
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ANNEXURE 3 
Percentage .r/mre of Agricultural Sailor in Different Taxes 

Year Extertaiti- 'Sales Tax Tax 9n pas- Other taXes State excise Sales tax On Motor Electricity 
duty ment tax Motor spirit Vehicle tax sengers and duty and duti¢s* 

7 

~ 
' 

7 , _ 
. 

V 
goods 

7

- 

1 2 - 3 
v 

a 
_ 

4 
‘ ~ 

5 
A -6 7 h 

7 V 8 9 
1951-52 74 17.8 40 - 44 r .44‘ 44 4.3 69.7 
1956-57 74 . 11.8 < 40 , 44 44 ' 44 4.7 ' 69.7 
1961-62: 74 17.8 . 4o 44 44 44 5.2 69.5 
1966-67 73 17.2 39 43 . 

. 43 43 7.5 69.5 
1971-72 7 '75 17.2 

' 39 43 45 43 8.0 68.7 
(Revised) - 

- 

_ > 

r 

_ 

‘ 
_: . 

*‘Comprise tax on prize competitions, betting tax, cinematograph tax, show tax, tax4 on raw jute; tobacco duties, surcharge 'and cess on 
suggrcaxie; purchase tax on sugarcane, e'tc.,;..f;'om 1969—70 cinematograph tax and show tax are included under entertainment tax. 

ANNEXURE 4 
Percentage Sbwe of the Agricultural Sector in Various Commodities Jubiect ti) Ufliafl duties of 

Co‘tton 
Clothing, , 

_ 

Cotton Motor 
Yéar Kerosin Sugar Match Tobacco Coffee Tea Vggtn map 1,326 :12: Soap" 32:: Salt 

Clothing and Tube 
&'Woolen 

, 
¥ 

, 
yarn - 

_, . 

1951-52 60 57 
' 

53 58 ‘ ' 40 49 67 44 ‘ 2— -— — —— 
1956-57 ' 60 57 53 58 40 49 r 67 _ 

44 - ‘62 31 1'3 — 
1961-62 ‘ 60 57 53 58 — v49 67 44 —- 31 13 77 
1966-67 59 ' 5'6 l 52 57 - 48 ' 66 

‘ 

43 ‘.—- 30 * 12 ’ 76 
1971-72 59 56- 52 57 —— 48 . 6.6 < 45 —- 30 12 76 
(Revised) . 
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Me. MAX HUBERT BROCHIER I PIERRE ALLAVENA: 

DE LA TAXATION DES PROFITS IMMOBILIERS 
REALISES PAR LE‘S PARTICULIERS EN FRANCE 
DE LA TAXATION DES PROFITS IMMOBILIERS 

REALISES EN FRANCE PAR LES ' 

SOCIETES ETRANGERES 

Les 101's (1'65 15 mars et 19 décembre 1963 
et la loi du 29 juin 1971 constituent le 

‘fondement de la fiscalité immobiliér‘e. 
Actuellement la Ioi du 19 décembre 1963 
réglemente les Plus-values _réalisées lors 

de la cession de terrains é. bfitir, et les pro- 

fits de lotissement 'ainsi que les profits ré- 
isultant des ventés occasidnnelles d’immeu— 
bles acquis ou construi-ts moins de cinq ans 
auparavant dans une intention spécukitive. 
Les profits de (construction eux, sont ré- 

glementés d’une part par l’article- 28 de la 
loi du 15 mars 1963 et par la loi du 29 
juin 1971. 

I. La taxation de: profit; provenant dear 
opémtz'om d9 lotisxement: 

Les profits réalisés par les personnes qui 
procédent au lotissement et 5. la vente de 
rterrains leur appartenant, entrent- dans la 
Catégorie des bénéfices industriels et com- 
merciaux. La vente de terrains par frac- 

tions ne peut étre liée '21 un’e opération de 
rlotissemen-t que dans la mesure of; H y a 
eu procédure réguliére de lotissement. 
VCependant «sont exonérés a condition de 
ne pas étre réalisés par des professionnels, 
Ies bénéfices ayant leur source dans des 
opérations de' lotisserhent portant sur des 
terrains de failble étendue, eff'ectuées sans 
travaux préalables et réalisées selon 121 Pro— 
cédure simplifiée visée par le décret du 28 

10's 

juillet 1959». Il est nécessaire pour que 
cette éxonération ait lieu que les terrains 
a‘ient été acquis par succession ou donation 
—-— partage remontant a Plus de trois ans 
au mbment de l’opération, ei qu’il soit 

expressement fait mention de la procédure 
simplifiée dans l’arrété préfectoral auto- 
risant l’opération. 
Si de maniére générale, les profits de lotis- 
sement sont considérés comme des béné- 
fices industriels et commerciaux, certains 
profits bénéficient de dispositions spéciales 
en ce qui conceme 1a détermination du 
gain imposable. 

Profit: vixéx: 

l) lotissement de terrains acquis avant 1e 
let janvier 1940 et demeurés en ex- 

ploitation agricole. 

2) lotissement de terrains provenant de 
' 

succession ou de donation-partage re- 

montant 5. plus de trois ans et effec- 

tués suivant 1a procédure normale. 

3) lotissement de terrains regus par do- 
nation simple mais ayant fait l’iet 
d'une procédure normale de lotisse- 

ment. 
4) lotissements autres que ceux visés ci- 

dessus mais réalisés suivant la procé- 
dure simplifiée.

I 

Dans‘ tous ces cas, 1e profit imposable est 
calculé par différence entre le prix de 
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vent: .dés terrains lotis et le prix de re- 
vien-t corrigé. 
Le prix dc vente doit Comprendre toutes 
les sommes et indemnités mentionnéesvdans 
l’acte de vente au‘profit du vendeur. 
Le prix de revient corrigé comprend le 
Prix .d’acquisition du terrain augmenté des 
frais d’acquisition qui sont soit évalués £1 

25% du prix, soit; pris en considération 
pour leur montant réel prouvé s’il est 
'supérieur au ‘foxfait. Le total de _ces vdeux 
éléments est majoré de 3% par année 
écoulée depuis l’acquisition du bien. L”en- 
semble de ces trois élémehts .est réévalué 
selon les coefficients prévus en matiéte de» 
révision des bilans.

_ 

Cependant, lorsque les terrains ont été 
acquis par succession ou donation-par- 
tage, 1e prix d’acquisition est la valeur 
vénale au jour de la mutation A titre gra- 
tuit. A ce chiffre ainsi obtenu sont ajoutés 
les frais occasionnés par les opérations de 
lotissement et' de vents, Par exemple 1e 
cofit des travaux d’aménagement et de 
viabilité, sans aucune réévaluation. 
Lorsque l’acquisition du bieh se situe 
avant 1e ler janvier 1950, la prix de re- 
vient pent étre fixé .sur dcmande ~de l’in- 

téressé de la maniére suiva'nte: 30% de la 
fraction du prix dc cessiqn se rapportapt 
au terrain dams son état au jour .de l’ac— 

quisition auquel s’ajoutera 1e éofit réelr ‘non 
revalorisé des impenses et travaux. 
Jusqu’en 1969 le prix de revient total ne 
pbuvait étre supérieur i 30% du pxix 
global de cession. Depuis lots, cette régle 
n’est plus appliquée systématiquement, le 
rédevable po’uvant justifier le prix de ces- 
smn. 

H. La taxation d9! plm-wzlye; ‘réalijéel 4‘ 

> 

Z’ocmsz'wz de 14 cemz'on de termini a2 

bath et Men; amimz'léx: 
Les plus-values rr'éalisées '21 l’occasioride 1a 
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vente de terrains é bitir ‘sont passibles de 
l’vimpét sur le revenu. ' 

:‘On considére comma terrain é. bitir, les 
terrains nus, you r’ecouverts de' batiments 
destinés £1 étre démolis. ‘S‘ont assimilés :1 

cette catégorie, les imme'ubles inachevés et 
les surélévations d’immeubles préexistants 
et les supportant. Par contre ne sont pas 
considérés automatiquement comme ter- 
rains 2‘1 batir les terrains ayant fait l’objet 
d’expropriation en vue de l’édification 
diouvrages tels que =des routes, ponts, ci- 

metiéres ou lignes élect-riques. 

Cette présomption irréf-ragable ne jouera 
qu’e‘x la condition que l’flacquéreur ait pris 
l’engagement de construir'e‘, méme si cet 
engagement n’est pas tenu‘par celui .— ci 
car .c’est au moment de la mutation qu’on

\ apprécie la vocation d’un terrain a étre - 

bati. Par centre si l’acquéreur n’a Pas pris 
cet engagement, 1a taxet sur la valeur .ajou- 
tée n’est pas pergue lors de la mutation, 
elle 1e sera si l’intéressé 'entreprend des 
travaux de construction dans le délai de 
prescription qui _est de quatre an's, éven- 
tuellernent Prorogé‘. 

Terrain: préwmé: «d baitir» 7146118 qqe 
wit law Iz'tzmtz'on at; regard de la 
l) Terrains répu’cés insuffisamment bét‘is, 

- c’est 1e cas lorsque les batim‘ents .rcpré- 
sentent une superficie, développée in- 
férieure 2‘1 15% 5. la contenance cada- 
stralc du terrain. .

‘ 

2) Terrains recouverts de bfitiments de- 
stinés 2‘1 étre démolis, c’est. 2‘1 dire, des 
batiments dont la valeur est inférieure 
:‘1 30% de la-valeur du' terrain ou de 

- l’indemnité d’vexpropriatiOn (25% 
dans 'les villes de plus de 200.000 ha- 
bitants). 

3) Ten-aims 2‘1 usage agricole ou forest-ier 
ou grevés ‘d’une servitude publique 
non aedificandi lorsque Ieur prix de 
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cession ou l’indemnité d'expropriation 
excéde 25 F 1e m2 pour les vignobles 
d’appellation contrélée et les cultures 
florales, 8F le m2 pour les cultures 
:fguitiéres et maraichéres, 7 F 16 m2 
pour l_es terrains produisant des vins 
délimités de qualité supérieute, 4F 1e 
m2 pour les vignobles ordinaires, 3 F 
le m2 pour les autres terrains agricoles. 
En ce qui concerne les terrains grevés 
d’une servitude publique non aedifi- 
candi 1e prix de vent: ne doit pas 
excéder 8 F 1e m2. 

4) Cession d’actions ou dc parts- de so- 

ciétés en copropriété dotées de ‘la 

«transparence fiscale» dans la mesure 
01‘1 ccs titres sont représentatifs de ter- 

» rains 2). bfitir Ou assimilés. 
5) Cession d’actions on parts de sociétés, 

1 

mémc «non transparentes», dont l’ac~ 

tif est principalement constitué par des 
terrains 2‘1 batir et assimilés. 

Par ailleurs, 116 seat Pas considérés comme 
cessions de terrains' '21 batir, les cessions 
gratuites de terrains classés a des collec- 
tivités publiques, é. l’Etat, aux communes, 
et 5. certains établissements publics. II s’agit 
en l’espéce de l’échémge de terrains clas- 

sés comma espace boisé acquis depuis cinq 
ans 2‘1 titre onéreux con-tre un terrain fir bath: 
on en échange d’une pattie de ce terrain con- 
tre une autorisation de bétir sur la portion 
conservée par le cédant. 
La plus-value est alors constituée par la 
différence entre le prix de cession‘et le 

prix d’acquisit‘ion.
‘ 

Le prix de cession considéré est celui in— 

diqué clans l’acte déduction fai-te, 1e cas 
échéant, des commissions de vente sup- 
pértéés par le vendeur et de l’indernnité 
d’éviction versée an locataire par le pro- 
priétaire cédant. 
Lorsque la plus-value résulte d’une in- 

demnité- d’expropriation, l’indemnité 5. 

110 ' 

retenir comprend, l’indemnité principale 
et les indemnités accessoires 5. l’exclusion 
d‘e celles représentént le caractére de ,re- 

.venus imposables; (il‘ s’agira par exemple 
d’une indemnité pergue pour récoltes non 
levées et de celles représentant pour l’ex- 
proprié les frais‘ de réinstallation comma 
l’indemnité de déménagement).

' 

Le prix d’acquisition quant '21 Iui, s’entend, 
lorsqu’il s’agit d’un bien acquis 2‘1 titre 

onéreux de celui indiqué dans l’acte. 

Toutefois, lorsque 1e bien a été vuis 
moyennanvt 1e payement d’une rente via- 

gére, 1e prix d’acqui‘sition est celui consti- 
tué par la somrne des arréra‘ges qui gut 
été effectivement versées au crédirent'ier 
jusqu’é. sbn décés.

‘ 

Signalo'ns que lorsque le bien 'a été acquis 
pat succession quelle que soit 1a date 2‘1 

laquelle cells-Ci a été ouverte, ou dona- 
tion-Partage remontant 21 plus de‘ trois 

ans avant Ia cession, ou par donation 
ayant acquis date certaine avant 1e 16]: 

septembre 1965, c’est la va'Ieur vénale du 
bien au jour de la mutation 2‘1 titre gratuit 
qu’il faut prendre en considération. Au 
contraire, si 1e bien a été acquis par dOna- 
tion-Partage remontant é moins de trois 
ans ou par donation _ayant date certaine 
depuis 1e ler septembre I963, c’est la 
prix pour lequel 1e bien ‘avait été acquis 
£1 titre onéreux par le donateur ou ses 
auteurs qui sera pris en cons’idération. 
Ce prix ainsi déterminé sera majoré des 
frais d’acquisition et impenses. Cette, ma- 
jofation peut étre déterminée de maniéte 
forfaitaire (25% du prix d’acquisition) 
ou constituer 1e montant féel des impen- 
ses et frais d’acquisition £1 condition d’en 
apporter la justification et ,de n’avoir pu 
les déduire du revenu imposable. 
La somme ainsi obtenue est majorée de 
3% Pour chaque année écoulée depuis 
l’entrée, du bien dans le patrimoine du 
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redevable ou dams celui de ses aut¢urs. 
Ce montant est alors réévalué en faisant 
application des coefficients 'applicables 
fixés pour les immobilisations par l’article 
21 de liannéxe‘ III du Code Général des 
Impéts; ainsi si 1e bién a été acquis en 
1914 1e coefficient est de 243, mais si 1:: 

bien a été acquis en 1950, i1 ne sera plus 
que de 1,6. 
Cependant, s_i l’acquisition du bien a eu 
lieu avant he let janvier 1950, la plus— 
value peut, si 1e contribuable le demande, 
égre fixée forfaitairement i 70% du prix 
de cession ou de I’indemnité d’expropria- 
tion. 
Les plus-values ainsi constatées ne sont 
imposables qu’é la condition d’avoir un 
montant supérieur 2‘1 50.000 F. Lorsque ce 
montant est compris ent're 50.000 et 
100.000'F, il est diminué d’une décote 
égale :3. la différence entre 100.000 et 1e 
total des plus-values réalisées. Cependant, 
un méme contribuable ne pourra bénéfi- 
cier de l’abattement ou de la décote s’iI 

en av déjz‘l bénéficié au titre de l’unc des 
cinq‘ années précédant celle de la cession. 
La plus-value ainsi déter-minée est impo- 
sable '21 50% de son montant Si le bién 
cédé avait' été acquis par donation-par- 
tage ou par succession, et de' 70% Si ce 
bien avait été acquis d’une autre maniére 
é titre onéreux. Ces pourcentage‘s sont 
ramenés respectivement £1 40 et 60% Iors- 
que la plus-value est dégagée £1 I’occasion 
d’une cession 2‘1 ’tjtrc ronéreux é l’Etat on 51 
Line collectivité publique ou é une collec- 
tivité locale on a l’occasion d’une expro- 
priation. 

III. Taxation des'profit: occaxionnelx 
réalz'xéx [on de la cem’on 
d’z‘mmesl‘e: acqui: gm comtmit: 
depzzi: ‘moim tie ting am 

C’est l’article 35 ~— A du Code Général 
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des Impéts qui soumet les profits spécu— 
latifs réalisés £1 titre occasionnel par des 
non-professionnels dan’s ‘le cadre de la 
gestion de leur Patrimoine Privé 5. l’impét 
sur le revenu, lors de la cession d’imw 
meubles acquis ou construits depuis moins 
‘de cinq ans. Ainsi les plus-values réalisées 
doivent l’avoir été dans le cadre d’une 
cession 2‘1 titre onéreux, ce qui exclut les 
Plus—values résultant d’une expropriation 
et celles constatées é. l’occas'ion d’une suc- 
cession ou d’une donation. 
Les plus-values doivent avoir été dégagées, 
lors de la cession d’immeubles, de tgrrains 
nOn bfitis, des droits immobiliers du mo— 
biliérs concernant les immeubles acquis 
depuis moins de cinq ans; sont également 
visées par les textes, les plus-values déga- 
gées lors de la cession d’actions on parts 
at obligations convertibles de sociétés dont 
l’actif 

7 

est constitué principalement de 
terrains 2‘1 bitir et biens assimilés, et des 
sociétés civiles immobiliéres de toute na- 
ture «non transparentes» dont Ie patri- 
rnoine est composé essentiallement par des 
immeubles. Ne sont pas concernées par la 

' Loi, les plus-values réalisées lots de la 
cession de terrains 2‘1 usage agricole ou 
forestier Iorsque les circonstanCes permet- 
tent d’appréci’er qu’il‘ne s’agi‘t pas de‘ la 
vente d’un terrain '21- bitir. 

Si l’immcfuble a été occupé personnellement 
depuis l’acquisition par le cédant é titre de 
résidence principale ct que la cession soit 
motivée' par un changement de résidence 
du redevable ou une meilleum utilisation 
familiale, l’absence‘ d’intention spéculative 
est présumée seIon la loi. 
Le céd‘ant peut également démontrer Fab- 
sence d’intention spéculative, mais le Con- 
seiI d’Etat se montre rigoureux dans Yap- 
pré‘ciation de l’absence d’intention spé- 
culative, par exemple lorsque la cession 
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aura été faite pour permettre de régler 
les frais de partage judiciaire. 
Le Profit imposable est égale 5. la diffé- 
rence entre le prix de cession effective- 
ment pergu par le cédant (diminution faite 
des frais spéciaux, courtages et‘ commis- 
sions versées) et le prix de revient corrigé 
par addition des frais d’acquisition (droits 
dc mutation, honoraires versés au. notaire, 
intéréts d’emprunts en vue de l’acquisi- 
tion du bien dans la mesure 01‘). 1'15 11’ out 
Pas été déduits dans les an-nées ,précédant 
1a cession) et des impenses; Lg prix de 
revient ainsi corgigé est majoré_ de 3% 
par année écoulée depuis l’acquisition. Les 
plus-values ainsj réalisées sont imposables 
dams l’année dé la vente du bien. Il est 
cependant possible de les faire bénéficie: 
du régime d’échelonnement ‘des revemis 
exceptionnels, c’est a dire de les fraction- 
ner pour apténuer l’effet de la Progressivi-té 
de l’im'pét' sur le revenu des personnes 
physiques.

I 

IV. Taxation dei profit: r'émlmm 
d’opérdtiom ale canytmctz'on 
d’z‘mmeublex 

Sont considérés comme profits de con- 
struction, les profits re’alisés par les per- 
sonnes physiques logs de la cession é titre 
onéreux d’immeubles qu’elIes ont construits 
ou faits construire pour leur propre compte, 
ou de droits im'xpobiliers s’y rappoxtant. Du 
point de vue fiscal, ces profits constituent 
des béne’fiées industriels et commerciau‘x. 
Les profits considérés résultent de la ‘ces; 

sion 2‘1 titre onéreux d’immeubles que le 
cédant a construit ou fait Construire pour 
son propre compt’e, ce qui implique que 
le cédant n’est Pas le'constructeur initial, 
et que l’acquisition du ‘bien n’a pas été 
imposée selon un régime‘ fiscal analogue 
£1 celui des opérations d‘e vente d’immeu- 
bles achevés. Il pourra s’a-gir végalement 
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des profits réalisés lors de la cession de‘ 

droits immobiliers (usufmit, nue-proprié- 
té) ou d’act-ions et parts de sociétés immo— 
biliéres dotées de la transparence fiscale. 
L’imp‘osition de ces Profits dépendra de 
la réalisation d’une .double‘ condition: 
i1 faut que les profits ainsi réalisés aient 
un caractére habituel au sens de Particle 
35 - 1 - 1° du Code Génékal desr Impéts 
et que les immeubles aient été 'construits 
dans une intention spéculative, c’est 2‘1 dire 
en vue de la ven‘te. x 

Seront 'considérés Comme opérations oc- 
casionnelles, la vente d’un seul logement 
ou la vente en bloc d’un immeuble et non 
la vente par appartements. 
Dés que l’opé'ration présen-te un caractére 
habitual, l’intention spéculative est pré- 
sumée par I’Admini'strat‘ion Fiscale. Il 

faudra que le cédant apporte la preuve 
contrai're pour étre exonéré. N’entrent pas, 
en principe dans le champ d’application de 
let-taxation, Les opération's concernant les 
immeubles c0nstruits depuis plus de 15 
ans an moment de la cession. 11 en est de 
méme pour les immeubles occupés per- 
sonnellement par le vendeur ou Ioués pen- 
dant plus de 10 ans. Dans ces cas, il a 
été jugé que le caractére spéculatif' de la 
vente disparaissait. 
A compter du let octdbre 1970, et sedIe—_ 
ment dans les cas exteptionqels oil l’acte 

constatant 1a cession des biens n’est pas 
soumis 2‘1 la formalité unique :31 la Con- 
servation des Hypothéques, 'le cédant est 
tenu de produire uh certificat émanant de 
l’inspectéur qui regoit ‘la déclatation an- 
nuelle des revenus’, attestant que la ces— 
sion effectuée a un caractére occasionnel. 
Le régirne d’impo‘si'tion des profits de 
‘construction ést soumis ‘d’un‘e .part 51 la 
loi du '15 mars 1963 en Ce qui 'con'cerne 
les immeubles dont 1e permis de con- 
struire a été déliV-ré avant 16 let janvier 
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1972, et d’autre part '21 la loi du 29 juin 
1971 pour les immeubles dont 1e permis 
de construire a été délivré postérieurement 
au let janvier 1972. 

a) [e régime de 14 102' dz; 15 m4r5'1963: 
Le profit imposable visé par la loi est la 
plus-value réelle déterminée en 'déduisant 
du prix de vente 'd'e l’immeuble ou des 
droits“ immobiliers ou sociaux cédés le 

prix de revient de ces éléments augmenté 
de tous les frais et charges se rapportant‘ 
£1.1’acquisition» et :21 la- cession. Ce profit 
fait l’objet d’un prélévement qui a le 

caractére d’un acompte imputable sur l’ime 
p‘ét sur le revenp. exigé ultériemement.. 
Le taux du prélévement varie sel'on 1a 

date d’obtention dil permis de construire, 
si ‘le perm'is a été obtenu avant ‘le ler jan- 
vier 1966, il est de‘ 15%, s’il 'a été obtenu 
du 1e]: juin 1966 au'31 décembre 1971 
Ie taux' ‘est: d'e 25%. 
Le prélévement ainsi effectué aura 1e ca; 
ractére libératoire si certaines caractéristi- 

ques sont remplies. C’est ainsi que pour 
les immeubles ayant fait l’obj‘et d’un Per- 
mis de construire délivré avant 1e ler jan- 
vier 1966, i1 faut que 
1) le vendeur n’ait pas pour activité 1e 

négoce des.biens et ne soit pas suscep; 
tible d’étre imposé au titre de l’article 
35 du Code Général des Impéts. 

2) 1e vendeur n’intervienne‘ 5‘1 au’cun autre 
titre dans les opérations se rattachant 
2‘1 la construction. 

3) les plus-values ainsi réalisées ne con- 
stituent pas 1a source normale des re- 

venus de l’inté'ressé. 
4) les plus-values ne proviennent pas 

d’immeubles inscrits 5. I'actif d’une 
entreprise_-industrielle et commerciale. 

5) 'la cession n’ait pas été précédée- de 
yersements d’acomptes. 
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6) ces immeubles soient ‘affectés é l’habi- 
tétion pour les 3/4 au moins de leur 
superficie totale. . 

7) -les immeubles aient été ac’hevés au 
moment de la cession ou vend‘us en 
l’état f-utur d’achevement sons réserve 
de remplir certaines conditions Parti- 
cu'liéres. 

En ce qui cOncerne les immeubles dont le 
permis de construire a été délivré entre 
le ler janvier‘ 1966 et Ie ler janvier 1972, 
la prélévement sera considéré comfne li- 

bératoire quelle que soit l’act'ivité profes- 
sionnelle des redevables, mais ces plus- 

values doivent ' découler d’opérations- de 
placement effectuées dans le cadre de la 

gestion de leur patrimoine privé, et non 
dans le cadre d’une' activité profession— 
nelle. 
De plus, ~en cas de prélévement libératoire, 
la plus-value impdsable sera cal’culée sui- 

vant un régime de faveur, les conditions 
de calcul étant alors analogues £1 celles 

prévues pour les plus—values de cession de 
terrains 5r batir. 

b) Le régi'me‘ de‘ [a 101' du 29 19.71: 

Le régime institué par la loi du ‘29 ‘juin 

1971 s’applique de plein droit aux profits 
réalisés jfisqu’au 31 décembre 1981 5. l’oc- 

casion ‘de la cession d’immeubles pour 'les- 
quels‘ la délivrance du permis de con- 
struire ou La déclarratrion en tenan‘t lieu 
est postérieure au 31 décembge 1971. Par' 
contre pour les profits réalisés é. l’occasion 

de la cessiOn d’immeubles dont 16 Per- 
mis de construire a été obtenue entre 16‘ 

let juin 1966 et le 31 décembre 1971 le 

contribuable‘ a la possibilité de choisir le 
r'égime antérieur. Mais l’engagement écrit 

qu’il prend est. alors irrévocable. 

Le taux de prélévement est porté £1 30% 
mais pour étre libératoire deux conditions 
sont seulement exigées: les immeubles qui 
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FRANCE: mom‘s MOBILIEBS ET IMMOBILIERS 
0111f fait ‘l’objet de lafcessior; doivent étre 
affectés a

_ 

moins de la supérficie totale, et ils doi- 
vent étre achevés aL_1 moment; de lalcession. 
Ce prélévement' libératoire de 30%, me 
s’applique que' lorsque .les profits 'de con- 
struction n’excéderontg pas un montan? de 
400.000F apprécié sur une période de 
quatre ‘ans. Ce plafond sgra apprékcié- ‘an- 
gée par année en fonction“ de la période 
quadriennale‘dc référence; cependant le 
contribuable peu‘t utiliscr la. totalité .du 
crédit 1a pre‘miére année.

' 

V. Cd: .pczrifi'czzlz’er: L4 vtaxatz'o‘n pies“ profits 
rézzlz'Iés =1e de [4 vente d’immele: .. 

‘r‘e'gm en contrepartie ale [4 cem'on 
d’zm vermin a ham ~

x 

L’acqqéreur 411 terrain aura seul la qualifé 
dé constructeur, lorsque la vente duLter~ 

.rain aura été faite moyennant un prix 
converti pour tout our partie en. liobli- 
gation pour 'l’acquérgur de remettre au 
vendeur des locaux édifiés sur' ce; terrain, 

11 en sera de méme, Iorsque 1e .v‘end'euf 

aura cédé uné fraction indivisc diun ter-‘v 

rain‘ moyennan‘t sOit gniprjlx‘ convepti en; 
l’obligation de remettre an venagur ii bon- 
currence des droits conservés‘wpar- Iui Sut 
1e terrain, des locaux £1 édifier sur ceLui-d; 
soit l’oBligatibn pour l’acquéreu; de cons- 
_truire sur le terrain vindivis deSJQcaux cor- 
respondant .aux droifs du' vend6qr._ L95 
profits réalisés .par le yendeur lors de la 
cgssion des immeubleg regus nl’ont-pa's le‘ 

ca‘ractére de profits de constmctiqn. HS 
rélévent alofs des‘ plus-Values occasiorinele 
Les ~5pégulatives dans l’hypoth§S'e ‘021‘1 1a 
cession‘a, eu lieu moins _de ginq ans aprés_ 
la date dd‘g‘pntrdt de Vent; du tgrrain. 
Dans‘ cé‘ Cas: 1e prix de cession scra déterv' 
nfin’é selon 1a fofmfile‘ adoptée dan_s l’acte, 
‘s’il s’a'git ‘d’un échange‘ le prix‘ du terriin 

11’4 

l’habitation pour les 3/4‘au - 

est fixé Ala valeur réelle du bien acquis 
en, \cpntrepartie‘ du big'r; éédé niajoré éven- 
tuellement de la, soulte regue; Si 121 cession 
est Eonsentie moyénnant un .prix. eji 654 

Péces immédiatement converti en obligé- 
tion d’édifie; des- locaux, 1e prix fixé doit 
‘étxe‘ retenu. ' 

I

‘ 

.Par_ contre serofit réputés des profits d‘e
\ construcfion, les profits réalisés g 1’06- 

casion- de la vente d’une‘ fraction' divise 
d’un terrain mbymnant un Prix converti 
en. l‘obligation pour l’acquéreur ‘de cons-~ 

tr-uire des locaux pour le compte du ven- 
deur sur ‘la fraction divise du terrain con- 
servé’ 'par‘._célui-ci, et 5. l’Qccasion' de la 
vente d’un 'tcxrain moyénnant un prix poi}- 
verti, en l’obligatjori pbur l’aequéregjr de- 

constru'ire des’ ‘locaux pour le compfe du 
vegdeur ‘sur’i‘m autre terrain appartenani 
é,ce1ui;ci,' car‘dans ces‘ dcux :cas._le"vhen-‘ 
deur ‘du terrain est- réputé avoir fait._cons~ 
truire pour son propre compte 165 km: 
meubles livrés. - 

‘
' 

VI. Taxqztion day prbfz‘tst immobiliem 
re’czliséx e12 Frame par les {ociétefr 
étmngérex- - 

A. Le droizf {077272224719 Up _tau‘.x de pré-i 
léyegnent de 50% est pergu a l’occaision: 
1) des profits résultant d’opérationsV‘ de 

lotissement .

V 

2) ‘des plus-values réalisées sur ‘des‘>‘im- 

meubles biti‘s on non, cédés_ moins dc 
cinq ans aprés leur acqgisition, 

3) les plus-values obtenus_ 2‘1 I’occasiqn de 
la cession d'e terrains £1 batir. 

Cette réglementation est applicable aux 
sqciétés‘étrangéres, _c’est 1‘1 dire aux sopié- 
tés dontlle sfége. soda‘l est hors de France, 
et‘ qui‘ «n’exercent 

‘ 

pas urge; activité ifidus- 
‘trielle e_t commerciale dans un établiSse- 
men't stéblé en Francg». 
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B. La taxation comermmt [ex profitx 
réalz'sé: Ion d’opémtz'om de 
comtructz'orz 

1) le régz'me de la loi dz: 15 man 1963 
Comme pour les profits réalisés par les 

particuliers, le taux de prélévement _est de 
15% si la permis_ de Construire a été ob- 
ténu avant 1e ler janvier 1966, il est de 
25% s’il a été obtenu du ler juin 1966 au 
51 décembre 1971. 
Cependant, 1e caractére accessoire de ces 
opérations'par rapport é rl’activité Princi- 
pale est lei condition sine qua non, pour 
que ces sociétés soient imposables selon 
6e régime. '

l 

2) Ze_' régz'me ale la 102' 41% 29 Min 197]: 
Comma pour les particuligrs, et les 's'o~ 

ciétés, frangaises qui ne’sOnt pas soumises 
é l’impét sur les sociétés, le‘ tau): de' Pré- 
lévement est de 39%f

' 

Ce tziux est‘applicable quels que soieht la 
forme et l’objet de la société étrangére. 
Néanmoins, 

' 

cette soci'été devra remplir 
trois cdqditions:

' 
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a) elle ne’ doit pas avoir d’établissement 
en France 

b) 1e lieu de sa principale activité doit 
étre é. l’étra-nger 

c) «elle ne doit pas dépendre ou étre' 

contrélée de maniére directe ou indi- 
recte par des personnes physiques ré- 

sidant en France ou des personnes mo- 
rales ayant leur siége- en France». 

Notons que ce taux est libératoire de toute. 
autre imposition et que la limite de 
400.000 F ne joue Pas. 
Si la société ne répond pas aces rcaractéris- 
tiques, c’est 1e taux de prélévement de- 

50% qui est ars applicable. 

Conclzm'on: Telle est la réglerhentation en 
vigueur de la Fiscalité Immobiliére qui 
reste un domaine bien complexe dans ses 
applications pratiques. 

Nous avons téché ici méme d"en tracer les 
grandes lignes en ce qui concerne 1a taxa- 
tion des profits immobiliers réalisés par 
les pagticuliers en France, sujet qui est 
d’une, grande actualité. ' 

115
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EMERGENCY WINDFALL PROFITS TAX“

~ 

The foklowing 2'; a Trezzmry gxplmzatz‘on of tbe ‘propaml for impoxing a temporary 
emergency tax on windfall profit: of crude oil produce“, which wax [invented to 
Congrem on December 19, 1973, by Prexidemf Nixon. 

We recommend that the Congress enact 
an Emergency Windfall Profits Tax, ap- 
plied at graduated rates and designed to 
recapture the windfall profits that would 
otherwise be realized over the next year 
or so by the producers of oil. The tax is 

described in detail below. 

Background. A scarcity of crude oil, ab- 
ruptly worsened by the embargo of the 
Arab oil producing nations, has driven up 
dramatically the price of crude petroleum 
in the free world market. 
Crude oil prices in the near future will 
exceed What is required to bring forth the 
production which will eventually satisfy 
demand. The proposed Emergency Wind- 
fall Profits Tax would apply to that excess. 
In the long run, if the demand for oil is 
going to be larger and we must therefore 
turn to higher cost sources, prices must 
rise some reasonable amount above present 
levels. If the United States is to become 
self-sufficient, we must learn to live With- 
in our own resources. Nothing we can do 
will increase. the amount of oil in the 
ground in the United States, but there is 

much we can do to expand U.S. production. 
There is much oil in the ground which 
we have located and drilled for, but which 
we make no attempt to get up because the 
cost of getting it up is not justified by the 
price it will bring. It is estimated that 
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primary recovery—«obtaining the oil 'by 
natural flow or by pumping from a given 
pool—yields something like one-third of 
the oil in a‘ pool. Making the remainder 
available requires much more exPensive 
processes, and will not occur to the extent 
needed until prices make those processes 
economically feasible. Similarly, the oil 
potentially recoverable from shale in the 
United 'States would supply all of our 
needs for many years, but current Price 
levels do not cox'rer the “cost of solving the 
technological problems of recovering it 

nor of making the large investments.in. 
plants and equipment which would be re— 
quired to obtain substantial volume from 
that source. 
The immediate problem is how to Permit 
price incentives to operate within a range 
which is reasonable, without permitting 
‘oil producers to retain what is unreason- 
able. 

T/ae windfall element. It will take time' to 
increase substantially the supply of crude 
in the United States. New reservoirs 
must be discovered and drilled. Old wells 

' previously uneconomical must be rehabili— 
tated. Processes such as secondary recovery 
must be put in place. Processes such as 
shale oil recovery will commence to come 
on line only over a period of years as 
producers conclude that they can count 
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on price levels which make that recovery 
economic, and then there will be time lags 
in solving technical problems and buil- 
ding plants. 
We believe that supply and demand will 
come into normal balance—if permitted 
to operate in normal fashion — over a pe- 
riod of several years. Even moderate price 
increases will contribute significantly to 
eliminating shortages. Moderatg: Price in- 

creases will* bring in: more Production, thus 
increasing supply. At the: same time, those 
price increases will cause People to be a 

.little more thrifty. It will cost more to do 
that extra, unnecessary driving, and it will 
save: more to insulate homes and install 

storm windows. 
However, in the period before that adjust- 
ment is completed, the abrupt nature and 
magnitude of the current shortage could, 
in a free market, cause the price of crude 
oil ‘to shoot substantially above the levels 
required to bring supply and demand into 
balance over a two to three year period. 
This. produces a “windfall”—a price to 
producers which is more than produciers 
could have anticipated when investments 
were made and more than that required 
to produce all that we can in fact expect 
to be supplied. 
For example, suppose that a price of $7 
a barrel for crude oil would be sufficient 
afte; two or three years to induce increased 
supplies and to dampen demand, so that 
shortages would disappear. Such a price 
would be “the long-term supply price.” If 
in the interim, the price goes to $ 8 or $ 9 
a barrel, the excess of the $8 or $9 price 
over the long-term supply price is a “wind- 
fall” —:i is more than the price required 
to Produce all that is in fact being sup- 
Pliéd‘ or is likely to be supplied in the 
next sev'eral years. The windfall and the 
tax would, of course, be even greater if 
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prices, should, on a temporary spot basis, 
shoot to the range of the 31‘: 17 prices paid 
in some recent foreign auctions. 
No one knows Exactly what the long-term 
supply price is, as no one can predict the 
future that clearly. Our best estimate is 

that it would be in the neighborhood of 
$ 7 per barrel within the next few years. 
In- terms of gasoline prices, such a figure 
represents an increase from present levels 
of less than 10_cents a gallOn. (A con- 
‘venient rule of thumb is that each dollar- 
of increase in the pri‘ce of‘ crude oil in- 

creases gasoline prices by 21/2 cents per. 

gallon) 
Likewise, no one knows, What level the 
price of crude would reach in de next 
few months if it were freed from all con- 
trols. If prices were freed, We could ,expect 
erratic behaviqr for séveral weeks, after 

which the price might settle in the $ 8 to 
«‘35 9 range, and that thereafter the price 
would decline gradually to the lower long- 
term supply price. * . 

Some windfall profits haVe been made 
during the past few months and have con- 
tributed to the sharply increased over-all 
reported profits of oil producers. Those 
Windfall- profits can be expected .to in- 

* Under our present two tier system of price 
centrol, more than 80 percent of our domestic 
supply} (“old oil") is controlled at a price level 
far beIoW‘the market, and the remainder (“new 
oil”) is not controlled at all. This means that 
normal market pressures are concentrated .on less 
than 20 percent of the total production. Thus, 
in the evgsnt supply restrictions by exporting 
countries were to force oil prices to an $8 or 
$9 average price, the price of "‘new oil” might 
well go to $ 20 or more per barrel. This high 
price of “new oil,” averaged with the Controlled 
prices of “old oil" would yield an average price 
of $ 8—$ 9. As the proportion of “new oil” in 
the total increased, its price would decline. Thus, 
if all oil were uncontrolled, the average price 
of $ 8-$ 9 would prevail for all.

' 
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crease further in the next few months as 
prices move up. 

Emergency Windfall Profit: Tax. The. 
nation_ is faced with a problem which can 
be solved only if everyone contributes to 
the solutiofx. 
In the face of large and imminent wind- 
fall profits, we therefore propose an Emer- 
gency Windfall Profits Tax on the pro- 
ducers of oil.

‘ 

In designing the tax, we have tried: 
1) To design the tax not only to capture 
future windfalls, but also to make up in 
some degree for windfalls which have 
occurred in the past. 
2) To avoid a heavy tax on that part of 
the return to producers which is necessary 

to obtain increased production. It would 
be self—defeating to take away the profit 
which is needed to increase prodqctiori 
and thus to eliminate shortages. 
3) To phase out the windfall tax as the 
Windfall disappears, and to ‘place‘a definite 
time limit on the duration of the ‘tax. 

Windfalls are by their gature temporary 
for the reasons cited. A normal free market 
will Eliminate windfalls, given time. Un- 
less the_ tax is permitted to phase out as 
the Windfall disappears, it would continue 
to tax those profits which are necessary to 
induce greater supplies. The tax would 
then not reduce the return to Producers; 
it would serve only to keep prices to con- 
sumers higher than otherwise would Pre- 
vaiI. 

Description of Emergency Windfall Profits Tax 
1. Summary of Tax. An “Emergency 
Windfall Profits” tax at graduated rates 
will be imposed on the sale of a barrel of 
crude petroleum at a Price in excess of a 
specified base price per barrel. The tax 
will apply only to the excess over the 
base price and will be imposed on and 
collected from the Producer 'of crude. 

2. General Explanation. A. Bane price: 
excel: taxable. Each producer’s base price 
will be the ceilipg price on December 1, 
1973, under regulations §150653 of the 
Cost of Living Council for domestic cmdé 
petroleum of that grade and location. 
That ceiling price is the posted field price 
on May 15, 1973, plus 35 cents. With the 
exception of crude petroleum produced 

abroad, these base prices and the tax, will 
apply to all crude sold after the date of 
enactment Whether or not it was subject 
to the‘ ceiling price (including “new 
crude petroleum” Within the meaning of 
§150-354 of those regulations). In the 
case of new fields or prdduction for which 
no Ceiling price was applicable or deter? 
mined oh December 1, 1973, the base 
price will be determined by reference to 
ceiling prices on that date for crude of 
comparable grade and location. 
The application of the tax tofhe excess of 
the selling price over the producer’s base 
p1jice per barrel is illustrated by the fol- 
lowing example which reflects the base 
price of a hypothetical taxpayer and a 
hypothetical increase in that price: 

- ( 2 ) Taxpayer’: ‘Basé Price 
( 3 ) d4512 Amount (1) Adm! Selling Price (CLC Ceiling Price) 

15 5.00 a; 4.00 $ 1.00 
per/bblr 

: 

per/bbl. per/bbl. 
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'On these facts, the tax would be computed 
as follows: 
Column 1 ($5 5) — Column 2 (if: 4) = 
Column .3 (35 l) x Rate 
Where. there, is no sale of crude, as in the 
case of an integrated producer, a compar- 
able result will be achieved by applying 
the tax to the excess of the value at the 
field over the base price. This value will 
be determined by reference to comparable 
field selling prices and is the value used 

by the producer for the purpqse of calcu- 
lating his percentage depletion deduction 
under the Federal income tax. 
The producef will also pay Federal in- 

come tax on the balance of the selling 

Price after he deducts the Windfall Profits 
Tax and his other expenses. ' 

B. Rate of tax, The rates of tax applicable 
to the excess selling price will range from 
10% to 85%, under the following gra- 
duated, rate schedule: 

Amount Taxable Bracket Rate Cumulative Tax Brat/eel: Tax
‘ 

(33) 
_ 

(70) ($) (35) 

o.— .50 
' ‘ 

V 
o 0 

'

0 
.51~—~ .75 10 2%;2 Zész 
.76—1.10 20 7 ¢ 9114 

1.11—1.70 ' 30 18 ¢ 271212 

1.71—2.50 50 40 ¢ 67%¢ 
2.51—over 

‘ 
85 

In accordance with regulations prescribed 
by the Secretary of the Treasury, the top 
level of the lowest bracket (initially 0 to 
$0.50) will be automatic-ally adjusted up- 
ward in the uniform percentage required 
to make the 10 percent rate of tax applic- 
able after 36 months only to amounts in 
excess of r the expected average long-run 
supply price of about $7 per barrel. Each 
higher bracket will be adjusted upward to 
apply to a constant number of cents Per 
barrel in price above the next lower 
bracket. 
The use of graduated rates of tax in com- 
bination with a scheduled upward adjust- 
ment of the‘brackets accomplishes three 
major purposes of the tax as part 'of the 
solution to the current energy situation.‘ — First, the graduated rates impose very 
high rates of tax on extraordinary price 
increases and “windfall” profits which are 
attributable more to an externally induced 
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shortage in crude supplies than to long- 
run market conditions, but impose a lesser 
amount of tax on relatively small in- 

creases above the artificially low céiling 
price of May 15, 1973. — Second, the automatic upward adjust- 
ment of the tax brackets recognizes both 
the temporary nature of current shortage 
and the eXpected gradual increase in crude 
petroleum price over time due to ordinary 
rates of inflation and the anticipated long- 
run increase in demand. Most importantly, 
the adjustment of the brackets, and the 
Phase-out of the tax that it implies, per- 
mits the market to eliminate the shortage 
by calling forth an increase in supply as 
rapidly as possible consistent With not 
permitting the accumulation of “Windfall” 
Profits in the short run. 
—— Third, as supplies are increased in 
response to higher after-tax profits, the 
concurrent disappearance of the tax will 
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Permit consumer prices of petroleum to 
be no more, nor less, than the costs of 
bringing forth a steady supply of oil. If 
the tax were not phased out as after-tax 
prices received by producers return to 
long-run supply levels, the tax would 
cause prices to consumers to be higher 
than they otherwise would be. 

C. Collection and impoxitz'm. It is con- 
templated that the tax will be collected 
and. remitted as follows: 
The tax will be imposed on the producer 
at the‘time of sale of the crude or at the 
end of the month in which produced if 
not sold. It is contemplated that the tax 
will be collected and rem-fitted on a month- 
ly basis as follows: 
(i) The purchaser will collect the tax 
from the producer by withholding the tax 
from the sales price and will remit by the 
15th day following the end of each month 
the tax due Q11 all crude petroleum pur- 
chased during the preceding month. 
(ii) In the case of crude produced but 
not sold, as in the case of an integrated 
producer, the tax will be- Paid by the pro- 
ducer by the 15th day following the end 
of the month. 
Sales of crude petroleum are with few 
exceptions made to refineries. Since there 
are fewer than 200 refineries, as compared 
to «many‘ thousands of producers and royal- 
ty owners, collection of the tax in this 
manner will facilitate compliance and ad- 
ministration. 

D. ‘Computatz'an of percentage depletion. 
F0_r purposes of computing percentage de- 
pletion under §613 of the Code, gross 
inc‘omé from oil and gas wells will be 
reduced by the amount of the applicable 
Windfall Profits Tax. 
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E. Duration of t/ae tax. Because the period 
of extraordinary profits is expected to be 
limited in duration, it is important that 
Congress reconsider the tax after several 
years of experience. In order to facilitate 
that recommendation, the tax will by- its 
terms expire 60 months after the date 
of enactment unless otherwise extended. 

APPENDIX A: ‘
. 

ENERGY DEVELOPMENT TRUST FUND 
All or Part of the receipts from the Emer- 
gency Windfall Profits Tax" could be a110- 
cated to an Energy Development Trust 
Fund to be administered by the Secretary 
of the Treasury. The Trust Fund would 
provide Capital for the Energy Develop- 
ment Bank .Which would Provide loans for 
the development and conservation of do- 
mestic energy sources with the goal of 
soon becoming independent of foreign 
Supplies. In effect, the purpose of the 
Trust Fund would be to accelerate the rate 
of technological change in the energy sec- 
tion of the economy. 
The Energy Development Bank. would 
assist in financing projects for the deve— 
ldpment of energy supplies which cannot 
be undertaken as private commercial pro- 
jects because of large capital requirements, 
uncertainties of commercial success, etc. 
The Bank’s Board of Directors wduld 
consist of five persons appointed by the 
President with the advice and consent of 
the COngress. Directors would serve full 
time for terms of five years (staggered). 
Board members would be selected on the 
basis of demonstrated ability in banking 
and finance, science, and energy Produc- 
tion and management. The Federal Ener- 
gy Administrator would be Chairman of 
the Board, ex officio. 
An Advisory Board of nine persons, in- 
cluding representatiVes of labor, consumer 
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and educational interests, and of other" 
goveyrnment agencies, would be constituted 
to review progzess and performance of the 
Bank at predetermined intervals. Advisory 
Board members would be appointed by 
the President and serve for terms _of three ' 

years (staggered). 
The authority of the Bank would include: 
0 Direct loans to finance novel or long- 
range projects for the development of in- 
creased domestic energy supplies. 
; Direct loans to finance projects for the 
conservation and Protectidn of the environ- 
ment in the production of increased do- 
mestic energy supplies. 
0 Price guarantees for eqergy Supplies 
produced by supported projects. 
0 Reinsurance of risks from environmmtal 
hazards created by supported projects. 
The Bank would have complete discretion 
as to the terms of the credits extended and 
should not be expected to produce current 
profits or avoid‘ losses. However, it should 
be sufficiently staffed to allow it to dis- 

criminate intelligently in favor of those 
projects which have the greatest merit. 

APPENDIX B: “PLOW/BACK” 
If an Emergency Windfall Profits Tax is 
enacted, Congress may Wish to consider the 
desirability of refunding or otherwise for- 
giving all_ or a Part of the tax if the tax- 
payer “plows back” his profit into some 
energy producing investment. 
A number of Congressmen and writers on 
economic subjects have discussed a plow- 
back concept. Bills introduced by Senator 
Gravel and by Senator McGovern and 
Representative Aspin contain such provi~ 
smns. 
In assessing such a proposal, Congress 
would wish to consider the following 
aspects. 
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Mechanics: refund, credit or deduction. 
Twormechani‘cs to implement a plowback' 
have been suggested: (i) a deduction 
against the tax base (the amount of Wind- 
fall profit) for qualifying expenditures 
and (ii) a refund or credit of the wind- 
falL tax equal to qualifying expenditures. 
The basic considerations and problems are 
common to each approach. The tax refund 
or credit approach would be .the appro- 
priate mechanism to use in conjunction 
with the Proposed Emergency Windfall 
Profits Tax, since, for simplicity of admin- 
istration, the tax will be collected by the 
first purchaser of the crude oil who will 
not have information on qualifying ex- 
penditures made by the oil producer. 
A system for a tax refund or credit based 
upon qualifying expenditures would re- 

quire a definition of qualifying expendi- 
tures and a fast, simple procedure for ob- 
taining 21 refund or credit, in order that 

. the refund or credit might supply the cash 
for 'the investments desired. 
A relatively fast and simple procedutga‘for 
obtaining a refund or cred-it would be for 
the producer to filé a refund claim (for 
any period riot shorter than one mongh) 
Consisting of a statement of qualifying ex— 
penditures made during that period to- 

gethe; with copies of receipts from the 
purchasers of the oil for the taxes paid 
during that period. 

Definition of qualifying expenditurex. De- 
fining qualifying expenditures requires 
decisions as to the types and amounts of 
expenditures to be encouraged. Most pro- 
posals to date would cover not only ex- 
penditures for additional oil discovery and 
production, but research and development 
of alternate energy sources as well. It is 

doubtful whether in the next three to five 
years (when shortages are likely to be 
more critical) new energy sources other 
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than oil could become airailable in signi- 
ficant amounts at competitive prices. Ac- 
cordingly, it might be appropriate to vary 
the amount of incentive among different 
types of expenditures to give more in- 
centive to those which produce more im- 
mediately useable energy supplies. Argu- 
ably, the Credit for qualifying expenditures 
should be confined to those ¢xpenditures 
in excess of existing levels if the credit is 
to provide maximum incentive for lad- 
dit-ional expenditures. It would be neces- 
sary, in such a qase, to choose some 
historical base level of expenditures and 
give a credit only for the excess amounts. 
Inequi-tie's' for some taxpayers would occur 
in the selection of a historical base and 
new. Producers would have an advantage 
in that they have no base.

I 

Cara/oven and 54717545155. A carryover 
and carryback of expenditures for some 
relatively short period, such as One year, 
would even out monthly fluctuations in 
qualifying expenditures. A long carryover 
or carryback period would be inadvisable 
because it would provide less incentive for 
immediate expenditure increases which 
would produce more immediate supplies. 

Procedural coinplexity. The principal com- 
plexities in the refund mechanism will 
occur where the oil is sold by the operator 
on behalf of many fra'ctuional interest hbl- 
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ders. Each interest holder will have. to .be 
furnished a receipt by the operator for his 
share of the tax paid. However, since the 
operator currently provides on a monthly 

‘basis information of the samé basic type 
and remits sal‘es proceeds monthly,ino in- 
surmountable problems are fdreseen. 

Effect on producer profits. A plowback 
system will, of course, return Windfall 
profits td producers, since the tax refund 
will have the effect of increasing income 
and the qualifying expenditures will lar- 

gely be capitalized 'rather than deducted 
currently. 

Incentive effects. An increase in the price 
of crude oil might itself provide sufficient 
intentive to develop all of the energy sup- 
plies that cquld reasonably be required or 
expected in the next several years. In that 
case, 'the tax refund Would not profide the 
desired incentive. In addition, the effect 
of the plowback is to giVe a préferencé to 
energy investments made by oil producers" 
over energy inVestments made by others. 
It is probably true, on the other hand, that 
the expenditures most effective in the 
short term to increase energy sfipplies will 
be those for exploration and development 
of oil supplies, "so. that ‘this' Preference 
may not be of great concern. [Treas'ury 
Dept. Release 8-340, 1249-73.] 
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C. E. E. 

Résolufion du Conseil 

du 17 décemlare 1973 
comermmt [a politiqize indmtrielle 

LE CONSEIL DES COMMUNAUTES 
EUROPEENNES, 
vu 1a déclaration, du 21 ootobre 1972, des 
chefs d’Etat ou de gouvernemerrt des 
Etavts membres de la Communaurté élargie 
et en particulier son point 7, 
vu' la communication de la Commission, 
du 3 mai 1973, relative au programme de 
politique industrielle et technologique, 
convient d’adopter ‘le calendrier exposé ci- 
aprés pour réafiser une premiére tranche 
du programme d’action prévu par la déW 
claration de la conférence de Par-is. 
Ce calendrier revét un caractére évolutif 
61: est susceptible d’étre modifié .1321; 16 
Conseil, sur proposition de la Commission, 
pour tenir compte des changements de 
priorité qui pourraient s’avérer nétessaires~ 
en cours d’exécutx'on. 
La Commission s'aisira la Conseil chaque 
fois qu’il s’avérera que, d’aprés les élé- 
meats don=t el_le iiispOse, 1e calendrier 
'pourgait ne pas étr'e tenu. 
La Commission saisira 1e Conseil chaque 
sur l’exécu-t-ion du programme d’action. 

1. Elimination (les mirage] tec/mz'qflej 
421x ét/sge: de demée: alimentaz'rey 
et de produit: indmz‘rielx 

LE CONSEIL, 
vu les résolutions du Conseil, du 28 mai 
1969, en matiére d’éliminartion des en- 
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traves techniques aux échanges et l’accord 
des représentants des gouvemements des 
Etats membres, réunis au sein du Conseil, 
du 28 mai 1969, concémant le sta-tu quo' 

et l’information de la Commission en ma- 
tiére d’élimina'tidn dcs entraves techniques 
aux échanges ainsi que la_ résolufion du 
Conseil, du 21 mai 1973, Portant com- 
plément au programme général de 1969, 

a) en ce qm‘ concerne les demées 
alimentaz're; 

—. prend acte du calendrier proposé Par 
la Commission et figurant 5L l’ann‘exe 1, 
les délais qui y sont indiqués 56 sub- 
stituanrt ~2‘1 ceux décid‘és antérieur‘er‘nent 

par le Conseil dans ce domai-ne, 
—— s’engage fa tout mettre en oauvre pour 

:sta-tuer sur les propositions énumérées 
2‘1 cet-te annexe, selon 1e rythme qu’i y. 

es-t prévu, 
—— souligne l’importance des questions de 

caractére général, telles que matériaux 
en contact avec les den‘rées alimentaires, 
ét-iquetage, solvanvts, aliments sur‘ge'lés, 

arémes et essences; invite en consé- 
quence 19. Commission '21 lui transmettre 
aussitét qué possible les propositions y 
afférentes et convient d’accorder la 

priorité '21 I’examen de ces propositions, — charge 16 cornité des représenfanté per- 
manents de prendre tourtes les-dispo- 
sitions pratiques appropriées pour per- 
mettre la réalisation de ce programme; 
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b) an be guz' coizcemé le’x prod‘uz't: 
indum‘ielx — prend acte du calendri’er proposé Par. 
1a Commission et figurant 2‘1 l’annexe 
2, les délais qui y sont indiqués se' 

substituant 2‘1 ceux décidés antérieure- 
ment Par 1e Conseil d‘ans les domaines- 
de l’élimination des entraves techniques 
aux ‘échangeé et de l’erivifbnnement,

' 

—— invite 1a, Commission 513 .présenter d-es 

propositions de directives selOn he 

i 
échérkna ihdiqué' 5. l’ann‘exe‘Zc) if), 

‘ 

mis ‘2‘1 jou: l‘e rat-S. échéant sur 15 base 
'idés rapports ahnuels de la Commis- 
= Sign; j 

‘ ~ ‘ 

s’éngfigé:'é"‘§fatuer, d’une patt,‘su'r les 
' 

Propofiitiénéi de diréct-ives déjé soil- 

mi'sesf paf 13, Commission let figurangt 
‘ 

a l’ax‘mexe 2 21‘) et b‘) avant les'da-tes 
' qui'y‘ sohf'ihdiquéeé et, d’au-tre part, 
sur les:,proposit_,ior1_s de directives 'men- 
tionnées '21 l’annexe 2 c) .5. f), _§elpn le’ 

rythmequi j-y est Prévu, 
—n charge 'le ‘ confité, des représentantg per- 

manents de- prendre toutes.1es dispo- 
sitions pmt-iqucs appropriées pour.per- 
mettre la réalisatiog de _ce programme. 

2. Ouaeflurg progrem've' et effeciz've 

d6: marcbéx 'pzlblz'u ' 

Le Conseil statuera auss‘itét‘ que possible, 
et au plus tard avant 1e ‘1'er janvier 1975, 
sur le pxojet- de directive, du 15 ~~mars 
11971, portant, coordination desA .procédures 
de passation des marchés publics dc four- 
vniture. 

A‘ 
- - 

Elimimtimzflg: Mm'éw: finale; gztz‘ 
' 

J’oppbyent cm ‘mpproc/Jement def 
entr’epmex 

Le-‘Conseil statuera si possible: — want 16 1‘er janviexz 1975 sur la .pro— 
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position de directive 'co'ncemant l‘ev ré- 

gime fiscal commun applicable aux so- 
ciétés méres et filiales d’Etats membrés 
différents, 

’——. avargt; 1e 1er janvier 1976 sur ‘la Pro- 
Poéit-ion ‘de directive concemant le ré- 

_ 
gime fiscal comng‘un applicable Iaux 
fusions, scissions et apports d’actif in- 
te'rv'en‘ari-t entre sociétés d’Etats mem- 
bres diffégents. 

4. Eliminétioiz ale! bkrrz'ére: juridique; 
quz' s’apposem 42¢ rapprochement 4’ 5" 

entieprzxex- 

Le_ _Conseil._ conyient dientamer’r l’exqmen 
‘de la proposition de réglement_ q-tant 
statut de la spciété anonyme européenne 
dés que 12).. Commission. aura, présenté sa 
propositipnméirisée '51 la suite des avis émis 
par lIAssemblée. et le Comité écongrnique 
et social .ej; de mettre tout en oeuvre Pour 
qu_e cet gaxamen 'soit achévé dans l¢5.mei1.~ 
leurs délais. Il‘ conviegt d’entamer'l’examen 
dq 1a proposition de dilre‘ptive congemant 
la strugture des sociétés anonyrpeg dé§.que 
lesnavisdemandés. aprOnt été rendus. .

- 

Le Consei-l statuera: - - 

—.—— avan_t~ le 1'9r janvier 1975 sur 19‘. Pro- 
positiOn de directive=concemant 121.com 
stitufion. et le capital: des:\sociét‘és ano‘ 
‘nymes, ' ‘

‘ 

—=,—,-'avant 1e 'l‘eerwjuillet 1975 sur la- pros 
position de dir‘ecti‘ve concernan-t les 

I fusions invternes des; sociétés' anonymes, 
—;— avant 1e 1‘6r janvier 1976 sur 1&- pro- 

position de-- directive concernant les 
‘clomptes annuels des:s‘ociétés- de Capi- 
,taux des Etats membres, . 

—~‘—* ‘dzi-ns les-rnéilléurs .délais .sur la propo- 
sition que la Commission s’est engagée 
a lui soumettre au sujet de l’ins’taura- 
tion d'unugroupemen-t européen de‘cor 

- opé’ration. 
‘

- 
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5. Promotion a Z’ét/Jelle européenne 
d’entreprije: concurrentielle: de 
tecbnologz’e dvczmée 

Le Conseil statuera si possible avant le 
1elr juiIlet 1974, sur les, projets suivants 
qui lui ont été proposés par la Commis- 
sxon: — projet de réglement relatif :21 la cré- 

,ation d’entreprises communes dans le 
champ d’application du :traité institu- 
ant la Cominunauté économique euro- 
péenne, 

I

" 

.-—— projet de régl‘ement' relatif 2‘1 la mise 
en oeuvre dé contrats. communautaires 
de développ‘emefit industrial.

‘ 

Le Conseil arrétera aes premiéresdéciSiorfi, 
'sur la base deS' propdsitions contenues 
dans les communications présentées par la ' 

Commission: — avant 1e 31 mars 1974 pour le secteur 
de l’aéronautique, 

.— avan’c 1e 1er octobre 1974 pour le sec- 
teut dc l’informatique. 

6. Mutation at reconverfl'on de certaines 
Mam/2e: indwtriellej- - 

Le Conseil statuera sur les propositions 
contenues dans ,les communications pré- 
sentées Par la- Commission:

‘ 

-— avant 1e 1°“ juillet 1974 pour les chan- 
tiers navals, 

—— si possible dams les" neuf mois qui 
s‘uivenrt 'la réception de la proposition 
de la Commission pour le secteur du 
Papier 1. ‘ 

7. Elaboration des dixpoxz'tz'om de ngture 
’a‘ garantir gm 1e: Aconc‘entmtz'om in- 
zéréuant‘ 1e: entreprz'm é'fablz'éx Jam 
14 Commun’auté 'soienf 372' harmonic? 
We: 16.; okjeciifx e’ronomiquex et 50- 
1121;»: commummmire: et [a maintz'en 
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d’zme‘ concurrence loyale azmz' bien 
dam le mart/.155 commzm Que 5211' la 
marché; tier: conformémen‘t aux dil- 
posz‘tz’om ales traités.

. 

LE CONSEIL, 
-— statuera avant le 1‘er janvier 1975 sur 

la proposition de réglement qoncernant 
1e contréle' des concentratidns, — procédera aussitét que possible, et au 
Plus tard avant le 1er mai 1974, 2‘; sun 
débat s‘ur 1e Prgbléme dc développe- 
ment des société's multinationales, sur 
la- "base de la communicain de la 
Commission. 

8. Mature; concérmmt le: exportzztz'om, 
notamment en matiére d’auumnce- 
crédz'i 

Plusieurs propositions de réglements ‘ou-de 
directives présentées par la Commission et 
COncernant tant la politique commerciale 
que la politique industrielle de la Com- 
muqauté étant encore en cours d"examen, 
‘le Conséil établira avant 1e 1" juillEt 1974, 
pour les propositions qu’il n’atira‘ pas 
adoptées avant cette date, une liste de 
Priorités et un calendrier des décision‘s 2‘1 

prend‘re. 

9. Approviyionnemefit en matiére; 
premiérex, natazmment en métaux 
non ferreux 

Le Conseil statuera _dans les meilleurs 'd‘é- 
lais sur les propositions qué la Commis- 
sion s’engage 2‘1 lui soumettre, dans le cou- 
rant du‘rprémier semestr'e 1974, en ce qui 
concerns 1'appr0‘visionnement en matiéres 
premieres, notamment en. métaux non 
ferfeux. 

' ‘ " 

1. Pour »ce secteur, la Commission ’fera des 
propositions avant 1e 1er avril 19.74. 
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by N. A. Noor Muhammad. Published by the 
Michie Company, Charlottésville (USA), 1972. 
18 + 429 pp. 
Study of the development and present position 
of the legal system of the Somali Democratic 
Republic includiqg laws rélgting to taxation. 
The law refers to the pOSitiOn as'of Detemb’er 
31, 1970. 

Library International Bureau of 
Flscal Documentation no. B 10.424 

Bulletin Vo_l. XXVIIF, March/mars no. 3, 1974 

BIBLIOGRAPHY 

SPAIN 
HACIENDA‘Y DERECHO; ESIUDIOS D_E DERE- 
CHO FIANCIERO, ' 

Vol. VI, by F. Sainz de Bujanda. Published By 
‘Instituto de Estudios Politicos, Madrid, 1975. 
532 pp., ptas. 500. . 

Sixth 'volume of ‘a handbook on public finance 
add tax legislation. This volume contains, inte; 
alia, the methods of determination of taxablé 
income, the liability .of paying taxes, and muni- 
cipal taxes. 

Library Internatioqal Bureau of 
Fiscal Documentatxon no. B 7717 

THEORIE UND PRAXIS DER AUSLKNDISCHEN 
INVESTITIONEN IN SPANIEN. ' 

Published by Bufgto Sole: Padgo Abogades y 
E'conomistas, Barcelona, 1972. 26 pp. 
Brochure designed as an informative guide for 
prospective investors in Spain. 

Library International Bureau of 
Fiscal Documentation no. B 7744. 

SWITZERLAND 
INFORMATION ZUR. BETEILIGUNGSGEWINN- 
STEUER; WITH A CONTRIBUTION OF P. 
Bf‘JCKLI.

’ 

Publishéd hby‘ Schutzorganisation der privaten 
Aktiengesellschafteri, Basel, 1975; 61 pp. 
The Schutzorganisation der privaten Aktienge- 
sellschaften’s position against the introduction of 
a. special Capital gains tax on gains realized on 
the disposal of shares by an individual whosa 
interest in the share company's capital is at 
least 20%. 
Library International Bureau of 
Fiscal Documentation no; B 7733 

UNITED KINGDOM 
BUTTERWORTHS TAX HANDBOOK 1973-74, 
12th ed'., by D.» Roberts. Published by‘ Butter- 
worths, London, 1973. 8+934,pp., £4.60. 
Annual manual containing the plain text of the 
'Il'axes Acts operating in 1973-74 with, respect 
to income tax aCts, corporation tax acts and 
capital gains tax acts. Provisions which do not 
relate to the year 1973-74 age omitted. 

Library, International Bureau of 
Fiscal Documentatibn no. B ‘7740 

129



BOOKS 

REVENUE LAW, WITH CONTRIBUTIONS BY J. 
GARDINER, 
7th edition, by B. Pinson. Published by Sweet 8: 
Maxwell, London, 1973. 72 + 702 pp., £5.00. 
Revised annual edition which'states the revenue 
law as of August 1, 1973, comprising income 
tax, capital gains tax, corporation tax, estate 
duty, stamp duties, and‘ a section on value 
added tax by John Gardiner. 

Library Internatiqnal Bureau of 
FlSCal Documentation no. B 7684 

SELECT COMMITTEE ON TAX-CREDIT, SESSION 
‘ 1972-73. 

Published by Her Majesty's Stationery Office, 
London, 1975. 5 vols., £5.38. ‘ 

A report in three volumes by the Select com- 
mittee on tax-credit, containing recommen- 
dation changes on the structure of the tax- 
credit scheme (negative income tax) suggested in 
the Green paper (Cmnd. 5116). The volumes 
are entitled respectively: I. Report and pro— 
ceedings of the Committee; II. Evidence; HI. 
Appendices to minutes of evidence and index. 

Library International Bureau of 
Fiscal Documentation no. B 7758 
TAXATION KEY TO CAPITAL GAINS TAXA- 
TION, 
7th editions, by K. R. Tingley and P. F. Hughes. 
Published by 'the Taxation Publishing Com- 
pany, London, 1973. 335 pp., £2.40. 
Annual publication containing an outline of ca- 
pital gains taxation in force as of September-1‘, 
1973. 

Library International Bureau of 
Fiscal Documentation no. B 7676 

TAXATION KEY TO INCOME TAX AND SUR- 
' 
TAX, FINANCE ACT 1973 EDITION, 
76th edition, by J. M. Cooper and P. F. Hughes. 
Published by the Taxation Publishing Company, 
London, 1973. 247 pp., £2.00. 
Annual quick reference guide including indivi- 
dual income tax’atio‘n with complete reference 
to the Finance Act 1973 and the unified system 
of personal taxation. 

Library International Bureau; of‘ 
FiScal Documentation 110. B 7738 

TAXATION OF COMPANIES, BASED ON "COR- 
PORATION TAX" BY J. E. TALBOT AND G. S. 

A. WHEATCROFT, 
lst supplement, by R. Bramwell. Published by 

150 

Sweet 8: Maxwell, London, 1975. 16 pp., £0.45. 
British Tax Encyclopedia.

_ 

First supplement to the basic Work! updating 
the material as of October 1, 1973. 

Library International Bureau of 
Fiscal Documentation nowB 7714/5 

TAXATION OF OVERSEAS INCOME AND GAINS, 
by A. Sumption. Published by Butterworth's, 
London, 1973. 18 + 187 pp., £3.80. 
Monograph of the revenue law with emphasis 
on the foreign element in the United Kingdom 
taxation of overseas income and gains. 

Library Interngtiqnal Bureau of 
Fiscal Dotumentation no.3 7735 

THE IMPACT OF TAX CHANGES ON INCOME 
DISTRIBUTION: THE 1973 BUDGET, 
by P. M. Jackson and J. W. McGili/ray. Publish- 
ed' “by the Institute for Fiscal Studies, London, 
1973. 25 1313., £1.20. PublicatiOn No.8. 
Study estimating the impact of changes in spe- 
cific taxes and benefits introduced in the 1973 
budget. 

Library International Bureau of 
Fiscal Documentation no. B 7716, 

WHITEMAN AND WHEATCROFT ON INCOME 
TAX AND SURTAX, 
3rd cumulative supplement, by P. G. Whiteman 
and D. C. Milne. Published by Sweet 8: Max- 
well, Londdn,‘ 1973. 114 pp. ~ 

British Tax Encyclopedia. 
Third cumulative supplement to the basic. work, 
updating the material as of September 3, 1973. 

Libtary International Bureau of 
Fiscal Documentation no. B 7713 

U. s. A.
\ 

1974 EVERYMAN’S INCOME TAX; FOR INCOME 
TAX RETURNS TO BE ‘FILED IN 1974. 
Published by Commerce. Clearing House, Inc., 

Chicago, 1973. 88 pp., $2.00. 
Informative guide designed for filing individual 
income tax returns 1974. 

Library Ihterhatioqal Bureau of 
FiSCal Documentatxon no. B 7721 

INCOME TAXATION OF FOREIGN RELATED 
TRANSACTIONS, 
by R. von Thulen Rhoades. Published by 
Matthew Bender. New York, 1973. 2 Vols'. ' 

Bulletin Vol. XXVIII, March/marslno. 5,1974



Loose leaf in We volumes designed to be an 
introductory work to outline the Internal Re- 
venue Code that effects intemational activities. 
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From Prentice-Hall— 
An indispensable aid for American businessmen, investors and corporations engaged in 
or planning foreign operations and for those in foreign countries planning or doing 
business in the United States — ‘ 

_TAX TREATIES 
This definitive guide is indispensable for any'businessman Or corporation that sells, 
buys, manufactures, or invests in the United States — as well as for any American 
businessman or corporation that does business in fol'eig'n countries. It tells you: 

* How and whére .to handle your investments while eliminating ’the chance of double 
taxation. 

‘

‘ 

* How much of your investment income will be protected by tax treaty exemptions. 
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without becoming taxable as-va “permanent establishment.” 
* How to protect your employees who are temporarily at work abroad from a 

double taxburdenh ‘ . 
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1. The full official text of every existing treaty, supplementary treaty, or protocol 
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~. 

. each of its tax-treaty countries, including model treaties showing the latest trends. . 

, 2;.= Annotated‘editorial text arranged in a Uniform Paragraph Plan . . . makes.for easy 
direct comparison of provisions' of one tax treaty country with another . . . permits 

a single unified index which works hand in hand with this unique setup. You’ll- 
fixake sure, speedy decisions at the flip of a wrist. . 

3'. Official reports on each treaty giving you the background behind the provisions; 
why particular treaty articles were included; ‘and ‘what each provision means to 
you. 

4. A Special Finding List at the beginning of the editorial sUmnlary for each country 
_ ._.. . speeds you" quickly to explanatory and official material that affects you. 
_ 
5.'_Month1y REPORT BULLETINS, analn the latest treaties, decisions and m- 

5 ‘ 

ling's, keep you right on top of tdday’s fast-breaking tax treaty developments . . . 

“(plhsCufrent Mattér containing the most recent US. court decisions and IRS 
rulings giving you the latest judicial and official werd on tax treaties.) 

In today’s constantly expanding international commerce, expert tax-managing or tax- 
counseling of business aetivities between the United States and each. of its treaty coun- 
tries is a must so keep up to_ date with Prentiée-Hall’s TAX, TREATIES. ‘ 

To order a one-year introductory subscription to this unique publication at the low rate 
of only $ 78, address Department S-TT-103. 

PRENTICE-HALL, INC. 
EngléWoodCliffs, New Jersey 07632 

U.S.'A. '
' 
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RENE GOFFIN: 

TAXATION OF RENDEJRING OF INTERNATIONAL SERVICES IN RESPECT OF V.A.T. 

BELGIAN SYSTEM* 
INTRODUCTION ‘3 

In order to be subject to V.A.T., a provi- 
siOn of services must satisfy three condi- 
tions; it must: _

' 

1. be a provision within the meaning of 
law;

' 

2. be effected by a taxpayer in the exer- 
cise of his, professional activity; 

3. take place in the country. 
Each, of these conditions form the subject 
of a Part of our report. 

PART I -——- SERVICES SUBJECT TO V.A.T. 
The law does not recognise zero rating; it 
enumerates exhaustively the services sub— 
ject to taxation' find thdse which escape the 
same. 

A. Enumeration of taxable Jervice: 
These services are enumerated in articles 
18 to 20 of the Code; they are: 
.—— material or intellectual work; 
—~.— making personnel available; — mandate; - 

e— rental of movable prbperty; transfer of 
the right of enjoyment of such proper- 
tY; — assignment or grant of clientele and 
undertaking not to exeréise Profession- 
al activity; — assignment or grantfof a sales or put- 
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chase monopoly‘or the right to exercise 
a professional activity; 

—- assignment or grant of a patent, trade ' 

mark, brand, copyright, industrial mo- 
del or design or other similar rights; 

—— parking areas; 
—— storage of goods; — Supply of accommodation by hotel 

operators; ' — supply of food and beverage to be con- 
sumed on the spot; .

~ — grant of right of access to a cultural 
sports or recreation installatioh and 
grant of the right to use the same; 

—— leaSe of safes; ' 

—- banking and financial servicés, exclud- 
ing transfers of seturities or money; 
services by radio broadcasting, televi- 
sion broadcastigxg and telecommunica- 
tion undertakings; 

—¥ finance-leasing of’ industrial buildings 
or commercial buildings known as “real 
property leasing”; 

—- requisition of services by the Public 
authorities; — execution of real property work for 
oneself; 

—— intervention by commission agents or 

* Paper prepared for the Anglo-Belgo-Luxem- 
bourg tax seminar organized by the International ’ 

Fiscal Association in London on May 4 and 5, 
1975. 
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BELGIUM: INTERNATIONAL SERVICES 

assimilated intermediaries in the sup- 
ply of services enumerated above. 

In View of the limited nature of the legal . 

enumeration, any provision not expressly 
referred to will therefore escape taxation. 
However, the legislature decided to enu- 
merate the services which it is exempting 
from the V.A.T. system: we give them in 
chapter B below. 

B. Enumeration of exempted .re'rw'cex 

Thé enumeration forms the subject of ar- 
ticle 44 of the Code. 
The Persons providing these services are 
not subject -to V.A.T. for the operations 
which they carry out in the exercise of 
these activities; it follows: 
-— that the services which they render are 

not subject to the tax; 
~— that the parties concerned do not have 

the possibility of deducting the taxes 
which they had incurred “upstream” 
(input tax).

‘ 

The services referred to in article 44 may 
be classified into three categories: 

1. Service; exempted by region of the 
capacity of the party 1'endering the 
same: 

These are: — those of notaries, advocates or court 
process servers; 

—~ doctors, veterinary surgeons and per,- 

sons exercising a paramedical occupa- 
tion. 

2. S erm’ce; exempted for Jacial 0r- cultural 
muons - 

These are: 
—-— services by treatment establishments 

(hdspitals, clinics, transport by ambu~ 
lance etc.) ;. _ 

—-- family assistance services; 
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— services by rest homes for aged persons 
and institutions for youth; 

—— services by physical education establish- 
ments and sports installations; — teaching services; 

—— services of teaching establishments, 
boarding schools and residential c01- 

leges; 
—— vocational guidance services; 

_ 

—— rental of ‘books or records; 
—-— services supplied by libraries and read- 

ing rooms; . 

—— operation of museums, 
' 

monuments, 
prepared parks and sites; — services by lecturers, artistes and sports 
Professionals; - 

——*~ organisation of various spectacles. 

‘3. Other wrw'ce: 
These are: 
—- publishing contracts; . 

—— deposits of funds and credit operations; 
—— brokerage services or mandates in re- 

spect of insurances, exchange etc. 

PART. 11: THE CAPACITY OF'THE PARTY 
RENDBRING SERVICES 

In order that the service may be subject to 
:tax, it is necessary: 
1.. that the party be a taxpayer, that is to 

say, a “person whose activity consists in 
carrying out ‘in‘ 'a habitual and inde- 
pendent manner, Principally or as a 
supplement, with or Without hope of 
gain, deliveries of goods or the provi- 
sion of - services referred to in the 
Code”. (Code, article 4). 

2. that the service has been rendered in 
the exércixe of his profem‘onal activity. 

It follows from the foregoing that a ser- 
vice, even expressly subject to V.A.T., will 
not attract tax if it is the work: 
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——- of a non-taxpayer; — of a taxpayer from the moment when 
the service ‘is COmpletely. unrelated to 
his normal activity. 

92¢. ** 
Could the capacity of 4 taxpayer be claim- 
ed and even imposed on a foreigner? 

The reply is in the affirmative: 
As .soon .as a person exercises abrOad an 
activity of a taxpayer within the meaning 
of Belgiah law, he is treated for the occa- 
sional operation which he may carry out in 
Belgium as the taxpayer exercising his ac- 
tivity in the country. The foreign taxpayer 
may effect the deduction of the taxes which 
in Belgium have been attracted by the 
goods and services used to carry out the 
occasional operation. 
How will the capacity of taxpayér. be re- 
cognis’ed or imposed on him? 
If the foreign taxpayer has an establish- 
ment in Belgium, he will be automatically 
subject to the ordinary law system. 
In the absence of an establishment, he will 
be under the obligation of arranging for a 
reprexentatiw holding rexpomz'laz'lz‘ty, do- 
miciled in the country to be approved and 
the representative 'Will substitute him in 
the exercise of his right to deduction, the 
Payment of the tax and the accomplish- 
ment of his fiscal obligations. 
(Insofar as concerns the definition of the 
notion of “establishment”, see: Part III, 
Chapter A, subsection 3.) 

PART III: THE PIACE OF PROVISION OF 
SERVICES 

Article 21 of the Code puts forward three 
criteria in this connection: 
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— the first relates 'to the provisions of 
services in general .(see Chapter A) — the second relates to transport (3% 
Chapter B) 

.— the third is devoted to action by bro- 
kers (see Chapter C) 

A. Provisions of Jervices in general 

The legal provision. 
“The ovision of serviqe takes place in 
the country when the service is used there- 
in”. 
(Article 21 sub-section ‘1)“ 
But after having formulated this principle, 
the legislator eqtrusts to .the Executive 
Authority, the duty of determining insofar 
as concerns the services which the latter 
designatesz What must be considered to be 
the use, of the service within the country. 
The legislator preferred, over a general 
definition likely to cause difficulties in ap- 
Plication, to have :ecourse to the formula 
of enumeration, a pragmatic solution by 
default to satisfy juridical orthodoxy. 
However, the enumeration could not cover 
all instances; this is why the Code takes 
the care to accompany the mle by a Pre- 
sumption as folloWs: “Save for evidence 
to the contrary, the service is presumed to 
be used in the country as soon as one of 
the Parties to the contract is established 
therein”. 

Tine regulatory provisions; R‘oyzzl Decree 
N o. 5 ' 

This decree distinguishes three cases: 
—e— the case where the service relates to an 

mare! located within the country; 
(see sub-section 1 hereundez) 

—- the case Where the- performance or the ~ 

enjoyment takes place Within the 
country; 
(see sub-section 2 hereunder) 

1'39



BELGIUM: INTERNATIONAL SERVICES 

'—-— that of the establishment of the party 
receiving the services in ot/Jer cum. 
(see sub—section 3 hereunder) 

Sub-section 1. Tbe criterion of position 

_ 
of the omet 

The following works are considered as ser- 
vices used within the country When the 
asset, movable or immovable, which they 
concern, is :itzmte in Belgium. 
2.) the work relating to what i: a real pro- 

perty by nature - 

(NB. The following are real properties by 
nature: land also buildings and «3:15t- 
tions forming an integral part with the 
soil, including appliances which are inte- 
gral with these constructions and which are 
intended to complete the same. It follows 
that fiscally, real property by use, that is 
to say movable property which the owner 
attaches to immovable property for the 
exercise of his use, will not be considered 
as real property by nature). 
By work relating to real property by na- 
ture, we must understand: — any work of a construction, transfor- 

mation, cleaning and demolition of all 
or part of a real property by riature; I — any operation comprising at one and

_ 

tbe same time the supply of a movable 
asset and its fitting in an immovable 
property by nature, in such a manner 
that this asset becomes immovable by 
nature; (lift; doors; water, gas and 
electricity pipes; air conditioning, etc.) 

-—— any study or control work which arises 
from the usual activity of architects, 
surveyors and engineers, aimed at co- 
ordination of the performance of real 
property work. 

b) the legging of an indzmrz'al or commer- 
cidl building forming the subject of a 
finance-leasing contract (real property 
le4:ing),' 
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c) the renting of safes; 
d) the making available to a user, by t/aé 

operator of a parking area or garage, 
of a [71466 for-vehicles; 

e) tbe .cmtody of movable property; 
f) the supply of fumixbed accommodation 

and the .mpply of food and beverage 
intended to be consumed on the :pot; 

g) the grant of rigbt to enter cultural 
spam or recreation imiallatz’om and 
the grant of the rig/9t to me fine Jame. 

Since the geOgraphical location of the a:- 
set: to whiEh the work enumerated relates 
cannot give rise to hesitation, the problem 
of the place of the provision is automa- 
tically solved.‘ 

Sub-section 2. The criterion of perform- 
ance of the-service or it: 

enjoyment 
A service cannot be relative to an asset or 
relative to a non-rentable asset with cer— 

tainty. This is why the decree enumerates a 
series of instances Where the place of sex:- 

vice will be that, Where the service is car- 
ried out materially. These are: 
'9.) the renting of movable property and 

more generally the assignment of the 
right of enjoyment of such property 
(e.g. rental of a car); 

b) work to design and work of repair, 
maintenance and cleaning of such as- 
sets (e.g. repair of vehicle); 

c) service! of radio broadcasting, televi- 

sion broadmm'ng and telecommunica- 
tz'on; 

N.B. These services will be. taxable 
only if they are performed en- 
tirely in the country. An inter- 
national telephone communica- 
tion would not attract the tax. 

d) theatrical, choreographical or cinema- 
tographic performances, concerts, lec- 

tures, circus entertainments, music hall, 
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‘ cabaret and entertainment; 
e) supply of pers‘omzl treatment (e.g. hair- 

dressers, manicurists, etc.) 

Sub-Séctibn 3. Criferion applicable in the 
' 

casex not covered by sub- 
section; 1 and'z: the place 
of establiJ/ameni of the 
party receiving the service; 

Services other than those enumerated in 
sub-sections 1 and 2 are considered to be 
used in the country when they are .mpplz'ed 
to a person established in Belgium. 
In order to avoid ‘any uncertainty, the de- 
cree takes care to specify that “services 
which are supplied to a person who, aim 
in the absence of a representation capable 
of committing him, has'a management of- 
fice in the country, a branch, a factory, 3 
works, a workshop, an agency, a store, an 
office, a laboratory, a purchase or sales 
Warehouse, a deposit or any 'other fixed 
installation, are considered to ’be Supplied 
to a person established, in the coufitry. 
Howexer, when this service is supplied to 
a private person who does nbt use the same 
for professional afctivity, this Private per- 
son is considered as established in the 
country, if he has a dWellirig there”. 
The place of establishment of the person 
receiving the service wiII in particular be 
conclusive in cases of assignments of pa- 
tent, manufacturing or salés licences, Pu- 
blicity contracts, market surveys, engineer- 
ing work which do not relate to real pro- 
perty by nature etc. 

B. Transport services 

Article 21, sub-section 2 of the law speci- 
fies that “when transport takes Place on 
Belgian territory and on the territory of 
one or several other countries, this service 
is used in the country for the Part of .the 

Bulletin Vol; XXVI‘II, April/aim? no. 4, 1974 

'sion: -

' 

RENE GOFFIN 

'trahsport which is carried bn therein”. ‘ 

Furthénfiorc, Royal Decree No. 5 also COI‘l- 
siders as services used1 in the country, ser- 

vices which are incidental to transport car~ 
"'ried 'ofit in Belgium: sfich as, for example, 
towing, piloting, ~1ise of porfs and airports, 
loading, discharging,"weighing, checking, 
storage; etc.‘ ' 

But the rule' Will undergo a substantial 
Variation from the momentwhen transpbrt 
is'effected both on Belgian terfitoiy and 
on that of om: or more other countries. If 
it is a questibn of trahsport of p-erjo'm, vthe 
break—down will operate. 
E'xarnpleé: A traveller Proceeds? by railway 
from Brusselé‘ to Naples, V.A.T. will ap- 
ply on the c05t of the journey fr'oxfi Brus- 
sels to the frontier. ' 

'
“ 

However; V.A.T. will not be payablé if 'it 

-'is-a question of international air 0: marine 
transport of persons. ‘ 

On the other' hind, transports of good: 
will Escape Bélgian’V.A-.T.. 6n the occa- 

——~ of exportation to a foreign country; 
—— of transit through the country; 
—— of importatibfi irito Belgium.

’ 

Ins'ofar ‘as‘ concerns' importatiOn,‘ the ex- 
‘empt'io'n‘ will operate'fOr the transport as 
far leis the place of destination in Belgium 
of goods originating from "abroad‘ How— 
ever, it will be obéerved that the costs of 
transport (and also iricidental ‘coéts 'and 
any customs duty), must be added to the 
purchase price if they are not already in- 
cluded for the calculation of the tax ap- 
plicable to the goods at the time of their 
introduction into the country. 

C. Provision of brokerage 

Let us say first of all that by “brokers and 
attorneys” we understand intermediaries 
Whose role is limited to bringing a Pur- 
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chaser, and a seller into contact and whose 
intcme‘ntion is remufierated by brokerage, 
that is to say, fixed commission or a per- 
centage of the price of the transaction 
which will be concluded between the ven- 
dor and purchaser. It is therefore impor- 
tant- not to assimilate the “broker”. to the 
“commission agent” who acts in his own 
name but on behalf of his Principal and 
who is fiscally considered as being pet- 
sonally the vendor.- or purchase: of the 
"goods or service. 
The fiscal system of the broker is organi- 
sed as folldws: 
“When a br‘o‘ker or attorney .‘ . . intervenes 
it; the delivery of goods which takes place 
abréad? the service of the broker or attor- 
ney has not been used in the country”. 
(Code, article 21, sub-section 5.) 
Furthermor’e, the Royal Decree directs that 
“Services of brokers and attorneys are con- 
sidered as services used in the country . 

when they inté'fvene in deliveries of goods 
or Provisions of services which take place 
in the country“. 
But at pal Decree No. 18 provides an 

' 

exception to thiase' principles: 
“Provisions of services of brokers and at- 
torneys are not considered as used in the 
country when they take place in a delivery 
of “geods or a provision of services which 
are exempt or :eleased from tax by‘ virtue 
of articles 39 or 40 of the Code, or in an 
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assignment ofi ,goods which takes place tax 
free by virtue of article 24, 1 of the Code.” 
The articles quoted in this provision relate: 
-— to exportations (article 59) — deliVeries to deposit and transit (article 

40) 
‘-— importations of goods declared to be in 

transit or prOceeding towards a deposit 
(article 24. 1). 

GENERAL APPRECIATION 

The system adopted by the Belgian legis- 
lator has proved satisfactory; at 'this mo- 
ment no serious conflict has arisen in re- 
spect of the determination of the place of 
the services. 
It is however correct that by reason of the 
lack of precision of the Community Di— 
‘recitive in this field and the relative liberty 
which the' EEC. grants to the member 
states in the application of its definition, 
international transactions have sometimes 
given rise occasionally to double taxation, 
occasionally to the absence of any tax. 
It is time for the Community authorities to 
decide to settle this point and to lay down 
{a solution to this problem which, in its 

current imprecise state is generating dis- 
tortions and diVersion of traffic. 
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KAILASH C. KHANNA: 

“INDIA': THE FINANCE BILL, 1974 

1. PERSONAL INCOME-TAX: 

Sumfizarjl of imporiant propmed change: 
i. The rate Schedule _of incOme-tax for 
personal incomes is Proposed .to be amend- 
ed as follows: 

Income slab Proposed rate of 
incomehtax 

Rs. 

Up to 6,000 Nil 
6,001+10,000 12% 
105001—15,000 15% 
411001520300 20% 
Zoom—25,000 30% 
'25,001——30,ooo 40% 
30,001—:so,ooo 50% 
50,001—7o,ooo 60% 
Over 70,000 70% 

The income-tax calculated on the above 
rates shall be increased by a surcharge 
equal to 10 Per cent .of such income-tax. 
It will be seen that the minimum exemp- 
vtion limit is Proposed to 'be raised from the 
existing Rs. 5,000 to .Rs. 6,000 and the 
maximum marginal rate-of income-tax, in- 
cluding surcharge, .Will be reduced from ' 

97.75 per cent to 77 per cent. The maxi- 
mum marginal rate will now be applicable 
on the slab of income over Rs. 70,000 as 
against .Rs. 200,000 under the existing 
'rate schedule." 
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The proposed rate schedule, when enacted, 
will apply to salary income earned on or 
after lstrApril, 1974. 

2. At present, separate deductions from 
salary income are allowed in respect of 
expenditure by an employee on ibOOks, tax 
on professions, travelling for Purposes of 
employment and other expenditure incur- 
red in the performance of duties. It is now 
proposed to grant a standard deductiOn “in 
respect of expenditure incidental to the 
employment” on the following basis:- 
(a) 'Where the salary dOES not exceed Rs. 

10,000 
20 per cent of the salary 

(b) Where the salary exceeds Rs. 10,000 
Rs. 2,000 plus 10 Per cent of the 
amount by which the salary exceeds 
RS. 10,000 
of 
Rs. 3,500 Whichever is less. 

HoweVer, where the employee is in receipt 
of a conveyance allowance from the eni- 
pIOyer or Where the employen has provided 
any -conVeyance for the use of the employee 
(otherwise than Wholly and exclusively in 
the performance of his duties) 0]: the em- 
ployer owns or hires motor cars and the 
employee is allowed the personal use of 
such motor car or cars, the aforementioned 
deduction shall not exceed Rs. 1,000. 
The words “expenditure incidental to the 
employment” may create difficulties» of in- 
terpretation but it is expected clarification 
on the lines of *the notes to the clauses of 
the Finance Bill will be issued. 
This deduction shall be operative from the 
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salary income year commencing lst April, 
1974. 

3. It is proposed to modify the limits of 
tax-free gratuity on the following lines: 

(a) in respect of employees covered by 
The Payment of Gratuity Act, 1972, 
the entire gratuity received under the 
provisions of sub-sections (2) and 
(3) of section 4 of that Act will be 
exempt; and 

(b) in other cases, the ceiling limit of the 
exempt amount of gratuity will be 
calculated with reference to 20 
months’ salary or Rs. 30,000 which- 
ever is less. Salary for this purpose 
shall include deamess allowance, if 

the terms of employment so provide, 
but excludes all other allowances and 
perquisites. 

Another proposed change states that if gra- 
tuity is received by an employee from tWo 
or more employers in the same year, the 
aggregate amount exempt shall not exceed 
Rs. 30,000.. In cases Where an employee 
who has received any gratuity in any earlier 
year from his former employer or employ- 
ers, receives gratuity from_his present em- 
ployer in a. later year, the ceiling limit of 
R5; 30,000 will be reduced by the amount 
of gratuity which has been exempted in 
any earlier year or years, 
This change too will be effective from the 
income year commencing lst April, 1974, 
corresponding with 'the assessment year 
1975/76. 

4. At present, a recognised provident 
fund cannot receive by transfer the acCu-' 
mulated balance due and Payable to an em- 
ployee participating in another recognised 
provident fund. It is now proposed to 
make a specific provision permitting the 
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transfer of amounts from the individual 
account of an employee in a recognised 
provident fund maintained by his former 
employer and the interest in respect there- 
of to another recognised Provident fund 
w.e.f. the assessment year 1974/75. 
Under the' existing Provisions, the accumu- 
lated balahce‘ becoming due and payable 
to an employee is excluded from his tax- 
able income only if the employee has ten- 
dered continuous service with his employer 
for a period of five years or more. It is 

now intended to make an amendment to 
secure that the accumulated balance due 
and becomin'g payable to an employee 
participating in a recognised provident 
fund will not be included in his taxable 
income to the extent the amount instead of 
being paid to the employee is transferred 
to the credit of his account in any other 
recognised provident fund. Further, in 
computing the period of continuous ser- 

vice, the service rendered by the employee 
with the 'fdrmer employer will also be 
taken into account. This amendment will 
be applicable from the income year com- 
mencing lst April, 1974, that is, assess- 
ment year 1975/76. 

5. A procedural change of significance is 
preposed. Employees Whose salary income, 
exclusive of the value of perquisites but 
inclusive of monetary payments, does not 
exceed Rs. 18,000 need not file a return of

> 

total income provided they have no other 
income except income from dividends, in- 
terest on bank deposits, income from Unit 
Trust, etc. not exceeding in the aggregate 
Rs. 3,000. This concession is not available 
to the Director of a company 01' a sub- 
stantial shareholder thereof. 

6. It is proposed to place the, valuation 
of Perquisites of employees on a f‘more 
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realistic basis” but details of this Proposal 
are not yet avéilable as these Will be noti- 
fied by an ameridment to the Income-tax 
Rules.‘ 

II.‘ WEALTH-TAX 

1. The ratesof tax on net wealth eXceéd- 
ing Rs. 500,000 are proposed to be in- 

creased in the next two slabs —— from 2 Per 
cent to 3 per .cent where the net Wealth 
exceeds Rs. 500,000 but does, not exceed 
Rs. 1,000,000 and from 3 per cént to 4 per 
cent Where the net wealth exceeds Rs. 
1,000,000 but does not exceed Rs. 
1,500,000. ' 

2. It is Proposed to restriCt the exemption 
in respect of the individual’s tight or in- 
terest in a policy of insurance. This exemp- 
tion will be available only if, the premia 
are payable over a period of 10 years or 
more. In cases where the premia are pay- 
able over a period of less than 10 years, 
only a proportionate amount of the value 
of the individual’s right or interest in the 
policy of insurance will be exempt from 
wealth-tax. 

3. The value of an individual’s tight to 
receive annuities purchased by him or pur- 
cha‘sed by any other person in pursuance of 
a contract with the individual will be re- 
garded as an “asset” for purposes of 
wealth-tax i'rrespeétiVe of whether the an- 
nuity is commutable or not. 

4. The exemption "in respect of agriCul- 
final land will be linked with the exemp- 
tion in respect of financial assets like 
equity shares in companies, units in Unit 
Trust, bank deposits etc. so that the ag-' 
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gregate amount qualifying for eXemPtion 
will be limited to Rs. 150,000. 
5. The exemption in respect of building 
owned by a cultivator will be available 
only if such building is required as a store- 
hduse or for keeping cattle and not as a 
dwelling house.

I 

The amendments to wealth-tax will be ef- 
fective from the assessmefit year 1975/76. 

III. CORPORATE TAXATION 

1. No change is proposed in the rates of 
corporation tax or withholding tax. 

2. The rate of surtax applicable to charge- 
able profits in excess of 15 per cent of the 
capital of the company, computed in ac- 
cordance with the relevant provisions, is 

Proposed to be increased from 30 per cent 
to 40 per cent. However, in the case of a 
widely-held company whose paid up share 
capital (subscribed and paid for in cash) 
is not less than 25‘ per cent of its capital- 

as computed for the purposes of surtax, 
the aggregate burden of income-tax and 
surtax shall not exceed 70 per cent of the 
total income. This limit will not apply in 
the case of foreign/closely-held companies. 

3. It is Proposed to modify the Notifica- 
tion issued on 28th May, 1971, which pro« 
vided for disallowance of development re- 
bate in the case of plant and machinery 
installed after 3.15t May, 1974. The ne-

' 

cessary modifiCati'on is intended to secure 
that development rebate will be admissible 
in respect of ships acquired and machinery 
and plant installed after Sls't May, 19-74, 
but before lst June, 1975, if the company 
had either purchased the ship or machinery 
and plant or had entered into a contract 
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for ' its. urchase before lst December , 

r 
‘ 

7‘ 
-

’ 

1973 _ 

P 3 ’_ BUTTERWORTHS TAX 
- 

> _ _ . 
HANDBOOK 1973-74 

Development rebate w1ll‘ also be.adm1531ble Edited by DAVID ROBERTS of xButterwonhs 
- . r . . . Editorial Staff. ‘ m respect of coal-fired .b011ers or machme- Eublliished Smxntzfituy.1 Butterworths gar: Hand- 

. . . - 
_ oo provi es e p ain text of the axes Acts, 

my and plant for convertmg ml-flred b011- set out in fingemged form as olgfirauve f0; as - 
_ 

- - ‘ ' 
_ current perlo 0 assessment. e text 0 e 

.ersllngobcgal flred boders, 1f these are m Ifgsaemsisspe is Sgt 
guilt gsiknownb at 6 August 

. ectxon an c e ue num ets are con- Sta 6 e ore ISt June, 1975" ’ spicuously marked at the top of each page, as 
well as being _indexed. 'In the case of many 
pracntloners it _15 a. significant day in each year 
when they recewe their copies of the new inte- 
grated reprint of all unte‘pealed tax legislation. 
This is truly a unique haudbook.’-—,Taxes. 
£4.60 net, post free 0 406 50989 1 

‘HALPERN’S TAXES IN FRANCE 
1974. By LIONEL "HALPERN, B;Sc. (Beam), 
(Lond.), Group Taxation Manager,, Bovis Ltd., 
formerly one of Her Majesty’s Inspectors 65 
Taxes. , V _ . 

This important new book is an English adapta- 
tzon of “Les Impéts, en France"; by Cl‘auda 
Gambier, and provides the reader with a sound‘ 
general knowledge of French taxatioxi. The 
work is mainly for English speaking lawyegs 
and accountants who .already have a' working 
knowledge of tax principles but require details 
of the French system. Such a survey is essehtial 
if the _specific professional advice sought on the 
spot IS to be properly appreciated. Halpem 
deals with the whole, figlé of French taXation, 
including income tax, company tax, value added 

I tax and‘ registratioxi and stamp duties. The last 
part of the book is of particula; interest, pro- 
viding .studies of specific business problems. 
The original paragraph numbers of the French 
work have been retained to facilitate reference 
t9 the ogiginal text when required, and all tax 
terms are given ih both English and French. 
The law is stated as gt .lst September 1973 with 
a note setting but the changes proposed in the 
1974 French'Einance Bill.

, 

£6.50 net (£6.77) 0 40652080 1 

NELSON-J ONES AND SMITH’S 
PRACTICAL TAX SAVING 

Second Edition 1973; By‘ J. A.- NELSON: 
JONES, B.A. (Oxon.),‘ Solicitor (Hons.), and 
BER’I'RAM SMITH, F.C.A., F.T.I.I. 
The new edition of this highly-acclaimed work 
continues to demonstrate how affairs may be ‘ 

rearranged to produce tax savings, with cgrrect 
alternatives shofim and pitfalls clearly indicated. 
The sweeping changes ingthq tax laws culmi- , 

mating in the new pérsonal and, co‘rpdratio'n tax 
systems have béen taken into 'account through 
out the work. In addition, four cqmpletely new 

- chapters have been addgd, cove‘ring- compensa- 
tion for ‘loss of office, tang and estate duty 
planning for partners, interest paid by compa- 
nies to qverseas lenders apd_petiods- of working 
abroad. . 

£3.80 net (£4.12)__ v ‘o 406 536317 
BrackéEédEtices,‘ indusive (if despatch, 
apply to single copies ordered‘ from the 
publishers by 1355:. Multiple copies are 

sent at the net published price. 

/ Butterworths, 88 Kingswa'y, 
London WC2B 6AB~ 

Showroom: 11-1-2 Bell Yard, 
Temple Bag, W02

~ 
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TOSHIO MIYATAKE *: 

1974 CHANGE OF JAPANESE TAXES 
It is an annual event that the Japanese 
Governmt amends ‘its tax laws. The time 
for 1974 amendments has come. 
On January 11, 1974, the Cabinet decided 
on the proposed bill for 1974 tax change 
which ‘is‘ néw discussed3 in the Diet. From 
the past experiences, it is expected that the 
bill will pass the Diet without modifica- 
tion in March or April. 
Considerable changes have been Proposgd 
for this year. The outline of the proposeél 
bill is as follows (for the purpose of cur- 
ren‘cy cofn’ietsion, approx. Yen 300 to the 
US. dollar), 

I. INCOME TAX (INDIVIDUAL INCOME 
TAX) 

1. Tax Rate 

Basic 'tax rates are now changed. This rate 
change is the third change sin’ce the pre- 
sent income tax system was established in 
1949. The first was in 1957 and the sec- 
ond in 1968. 

If the new tax rate is adopted by. the .Diet, 
it will apply to the income accruing April 
1; 1974 and thereafter. 

Taxable Income Present Taxable Income New 
(million yen) Tax (million yen) Tax 

(over)-—(not more than) Rate (over)-—(not more than) Rate 
' 

o — 0.4 
’ ’1o'%' ’ 

o ‘— 0.6 
‘ 

10% 
0.4 — 0.8 12% 0.6 —— 1.2 12% 
‘0.8 — 1.2 14% 1.2 —- 1.8 14% 
1.2 — 1.6 16% 1.8 —— 2.4 16% 
1.6 —.— 2 

' 

18% 2.4 —.- 3 18% 
2 —— 2.6 21% 5 — 4 21% 
2.6" — 3.2 24% 4 — 5 24% 
'3.2"—— 3.8 27% 5 ~— 6 27% 
3.8 —— 4.4 30% 6 -—- 7 50% 
4.4 -— 5‘ 34% 7 — 8 34% 
5 — 6 38% 8 —- 10 38% 
6 — 7 42% 10 — 12 42% 
7 —— 9 46% 12 — 15 46% 
9 4— 12 50%, 15 —-‘2o 50% 

12 — 20 55% 20 — 30 55% 
20 —.‘ 40 60% 30 —— 4o 60% 
40 — 60 65% 40 — 60 65% 
60 — so 70% 60 — 80 70% 
so 75% so ' 75% 

* Attorney at law. 
Adachi‘, Henderson, Miyatake 8: Fujita, Tokyo. 

Bulletin Vol.LXXVII_I, April/avfil no. 4,, 1974 147



JAPAN: 1974 CHANGE OF TAXES 

2. I ncrezzxe in Personal Deductions 
Basic personal deduction, spouse deduction and dependent deduction are raised from 
April 1, 1974 as follows: 

Present N ew 
Basic Personal Deduction Yen 210,000 Yen 240,000 
Spouse Deduction Yen 210,000 Yen 240,000 
Dependent Deduction . . Yen 160,000 Yen 240,000 
(per dependent) 

3. Salary Income Dedzlctz'on 
Under the Income Tax Law, a special deduction is allowed to the class of salary income 
(emolument received as employee). .The amount 'of ‘this deduction is increased from 
April 1, 1974 as follows: 
(Present) . 

(1) Fixed deduction amount Yen 160,000, and 
(2) For the Part of salary income exceeding Yen 160,000 

Total Salary Income minus, Yen 160,000 Deduction 
(over) —— (not more than)

' 

—— Yen 1.5 million 20% 
- Yen 1.5 million — Yen 3 million 10% 

. Yen 3 million — Yen 6 million ~ 5% 
Yen 6 million Yen 600,000 

Therefore, if the total‘salary income is Yen 6,160,000 or more, the deduction will hit the 
ceiling of Yen 760,000. 
(New) - 

Total Salary Incom ‘ 

Deduction 
(over) ~7— _(not more than) 

. . —— Yen 1.5 million ' 40% 
. Yen 1.5 million —- Yen 3 million ' 30% 
Yen 3 million ——~ Yen 6 million 20% 
Yen 6 million 

' 

10% 
Under the new system, there is no ceiling. 

4. S pedal Deduction for Retirement Allowance 
In Japan, it is a common practice that an employee receives a considerable amount (calcu- 
lated on the basis of the number of years in employment) of retirement allowance from 
his employer when he retires from or quits the employment. This retirement allowance 
is treated favorably, being separated from other types of income and given a special 
deduction. Special deduction for retirement allowance is raised from April 1, 1974 as 
follows: 

Number of year: in Employment . Dedztctz’on 
For .the part of 20 years or less Yen 200,000 per year of employment 
For the part of over 20 years ‘- ‘Yen 400,000 per year of employment 
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TOSHIO mYATAKE 
II. CORPORATION TAX (CORPORATION INCOME TAX) 
Tax rate is changed from May 1, 1974. 

Yen 100 mil. 

(Present) 

Undistributed Profits Dllitrrélfailged 
fl 

Surtax 

Part not exceeding Over 
Yen 5 mil; Yen 3‘ 
per year 

_ _7 

Coxporations with th': Elizfnézter 
V 

capital of Yen 100 ‘ 28% 35% 22% Yen 3 mil err 
mil. or less year).

P 

Corporations with ‘ 

_ capital of ovier 55% 35% 28% 1.75% 
Yen 100 mil. 

(New) 

Undistributed Profits Diliglggfd 

Part not exceeding Over Yen, 7 mil
7 

'Yef‘ 7 mfl' (Yen 6 (Yen 6 mil. May 
3111' Mfi‘YAl’ .1974 1 1974 through tong pr; 30, 

’ 
. 

‘ ‘1
_ 

1975) 
‘ Apnl so, 975) 

I 

Corporations with 
capital of Yen 100 28% 35% 22% - 

mil. 

Corporations with (zsgozga 1 
capital of over 40% 40% 1974‘)en 

April 30, 1975) 

The present surtax is incorporated into the new basic tax rate, 

III. OTHERS 
There are changes in the Special Taxation Measutés Law, the Locai Tax and the Stamp 
Tax Law which are omitted here. 
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'Probleme der 
Weltwirtschaft 

II“ 
\VI 

Hémmgelper: Deutsches Ubersee-Institut 

Institut ffir Allgemeine Ubetsee-Forschugg 

Als Broschuren verfiffentlicht 

F. Ballhoff 
Die wirischaftliche Bedeutung der 
chemischen lndustrie in sektoraler und 
regionaler Hinsicht 
1968. 1'42 5. DM 20,— 
Der Verfasser versucht zu begtfinden, dass die chemi- 
sche Industrie ein Schrittmacher wirtschaftlichen 
Wachstums ist und damit die traditionelle Funktion 
der Stahlindustrie fibemommeu hat. 
U. C. Briihling 
Neuere Entwicklungen im Lagerungsbild der 
européiischen Eisen- und. Stahlindustrie 
1969. 198 S. DM 46,— 
Die Analyse zeigt strukturelle und quantitative Wand- 
lungen und erklirt sie von der Kostenseite, unter dem 
Aspekt underschiedlicher Betriebsgrfissen un'd von der 
Nachfrage her. 

W. Eigcheid 
Neuere Entwicklungen des Eisenbahnbaus 
in der Weltwirtschaft 
1968. 139 S. DM 20,—- 
Die Arbeit untersucht Anpassungsptdzesse in Industrie- 
landem, den Wandel dc: Eisenbahnen in den sich 
cntwickelnden industriellen Ballungsréumen rund An- 
s‘zitze zu funktionsfihigem Eisenbahnverkehr in Ent- 
wicklungsl‘dndem. 

B. Engels 
Splelregeln der internationalen 
Zahlungsbilanzpolltik 
1969. 186 S. DM 32.— 
Der Verfasser versucht, in der Zahlufigsbilanzpolitik 
der Zehnergruppe Gemeinsamkeiten festzustellen: In- 
tensitaten im Zahlungsbilanzausgleich, alternative mo- 
netire Verhaltensweiscn, xeale Anpassung und regio- 
nale Konstellationen. 

K. Frentrup ' 

Die ‘akonomische Bedeutung des 
‘Interna‘tionaleh'Tourismus fiir die 
:EntWicklungslfinder 
'1969. 134 5. DM 54,- 
Det Verfasser versucht eine Erkléirung des rapiden 
Wachstums dieses Ftemdenverkehrszweiges sowie eine 
Wertung unte: den Gesgchtspunkten wirtschaftspolitL 
scher Ziele in den Eutcklungsléindem. 

Eingehende Information'enteilt lhnen: 
8000 Miinchen 19 - WELTFORUM VERLAG - 
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D. Friedrichs
_ 

Theorie und Praxis multipler Wechselkurse 
in der Entwicklungspoliflk 
1969. 146 S. DM 34,— 
Der Verfasser untersucht die Wirkungen auf Zah- 
lungsbilanz, Produktion und- Einkommens’verteilung, 
guf Inflationsraten und Staatseinnahmen. Er \kommt 
aus theoretischet uud empirischer Sicht zu einem kri- 
tischen Urteil. 

Hr]. HarbOrth 
Neue lndustriezentren an der 
weltwirtschaitlichen Peripherle 
1967. 80 S. DM 12,— 
Die Arbeit zeigt, class und in welchen Rfiumen sich 
ein Vorgang wie die Ausrichtung Sfidostasiens auf 
Japan wiederholen wird. Damit gibt sie {eine Iang-. 
fristige Orientierungshilfe ffit Entwicklungspolitik und 
Aussenwirtschaft. . 

P. Mfiller - 

Die Bedeutung der lndustrialisierung 
unterentwickelter Lander fiir den deutschen 
Industrieexport 
1968. 144 S. DM 20,—- = 

DEAL-bait Zeigf_typische Wandlungen des Importbe- 
darfs im Verlauf von Industrialisiemngsprozessen und 
gelangt nach. sektoraler und regionaler Analyse zu 
reiner optimistischen Prognosa ffir die deutsche Export- 
wirtschaft. 

R. Stuchtey 
Die Beurteilung des Aufbaus nationaler 
Handelsflotten in unterentwickelten L5ndern_ 
1968. 141 S. DM 19.— 
Das relativ starke Wachstum diesér Flotten wird dar- 
gestellt und beurteilt anhand der zugruixdeliegenden 
Zielvorstellungen: Countervailing Power, Trade-Fol- 
lows-Flag, Kosteuvorteile, Zahlungsbflanz, Wachstum 
und Autarkie. 
H.-G. Voigt 
Probleme der weltwirtschaftlichen 
Kooperation 
1969. 184 S. DM 46,— 
Diese Analyse der Interdependenz von Wirtschafts- 
wachstum und internationaler Arbeitsteilung versucht, 
die Widegspriichlichkeit und‘ den mangelnden Repli- 
tzitsbezug in den Ansitzen der Wachstums- und Aus- 
senhandelstheorie gegenfiber dem Problem der Faktor- 
allokation zu fiberwinden. 

Hubertus‘str. 22 (Germany) 

Bulletin. Vol. XXVIII, Apgil/avtil no; 4, 1974



LUC DE *: 

TAXATION AND iNQOME DISTRIBUTION 
‘IN LEBANON“? 

Until recently it was implicitly assumed 
that economi‘c‘ “growth! in developing coune 
tries‘Would gradually harrow down the in- 
come inequalitié‘s that are typical to theii: 
early stages of developmentThis general- 
ization of [Some early tentativehonclusions 
arrived at. by Simon Kuzne’tsl probably 
have contributed to what was the: “Con- 
ventional Wisdom” of the” ’5'Osoand ’605‘. 

Growing income inequalities in countries- 
that experienced favorable economic 
growth during the last decade 50 has pro- 
ven this “wisdom” to be oversimplisfic, if 
not false altogether. Growth cannot be 
sble’ly relied upon to reduce these inequél- 
ities so that mom/attention must be given 
to poligies especialfy designed'to rectify the 
income; distribution. Fiscal policy is one of 
those fiolicies. 
This paper will briefly report on the re-- 
sults of some empirical research on the tax-- 
ation in Lebanon and will draw tentative“ 
conclusions with: respect to its effect on‘ in- 
.come distribution; The main data used: in: 
these investigations are tax revenues over 
the 195 2-69 period and the Family Budget 
Sample SurVey for‘1966. Given the nature 
of the problem and the state of the arts in 
this field the results must be‘ cautiously --in— 
terpreted and the reader should be warned 
that the quantitative results ‘are‘vtendeneies 
rather than precise quantifications [of 

known phenomena. -

' 

"Over 'tfie period considbféd; total ,goVefgi'; ' 

mént .budgetf'rtven'ue's in‘ctgdsgdL, from 
LL 3124 million: to. LL6b2, Which zep:¢-‘ 
sents about a 380 per cent increase‘.:During 
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the same Period NNP Was" estimated ‘to 

‘haVe increased by 150 per-cent, (from: 
1.11624 muion in 1952' to‘ LL 4112 in- 

1969 .-~—- see Table A‘-1), ohby about less 
than half the increase in budgetary re- 
venues. The share ’of NNP channeled 
through the government thus increased 
from 7 1561' Giant in 1952 fo’ 14'pe'r‘ 6t in: 
1969/; substantially increasing. the impa'tt 
of gOV‘ernment' re’vefme‘bn‘ the economy 
and potentially on the distribution of re- 
“venues. In Such a dynamic setting some 
valuable insight into 1the income distribu- 
tional rqlé .of the govemment revenues. 
may be shed by answering the'following 
three questions: , 

.1 

I 

-

A 

a. What was the relative ~gum/TH}; perfonme 
ancc 0f the various elementsrygf, governs 
mam} revenues? . ,

: 

b. Is 2131': differential growth of revenues 

* The author is an official of the ‘Ihtematiohavl 
Monetagy Fund. Howeveg, the views expressed 
in this ariicle are entirely 'his own‘ 80991: 
necessarily reflect of IMF. 
** This study was partially sponsored by a: 

grant from thé Gradua'te Program ‘fory Develop-1 
ment Administration of the American University 
of Beirut. The present version of [this papcz has 
benefitted from helpful comments’ieceived from 
Philip Taylor'angl Richard Bird. Nizat Kfioury’s 
valuable assistance Tin the research ‘that' lead t9 

I 
this paper iS‘gratéfully acknowledged. 
-1. :‘Simc‘m Kuzr'ie‘t's, "Quahfitztivé‘Aspec‘ts-df‘ thé‘ 
EEOnor‘nic "Growth éf‘Nations': VIII,'Dist1§-ibutidn 
of Income by Size," Economic Development 412:! 
Culiflral'C/mrz'ge, vol; XI (January 1969), pp; 
1-29. '- 
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LEBANON: TAXATION AND INCOME DISTRIBUTION 

explainable by the responsiveness of 
the tax bases to the process of economic 
growth or by other automatic, or dis— 

cretionary changes? 
c. How do the different taxes tank with 

respect to theif- impact on the distri- 

bution of income? 
The‘ following three sections attempt to 
answer each of these questions and section 
four discusses the conclusions these results 
seem to permit.

I 

Using a double logarithmic regression equa- 
tion of thé type Log T t: a + 1) Log Y 
where T is government revenue and Y re- 

' presents NNP, it is possible to estimate 1), 

the elasticity coefficient for total govern- 
ment revenue, for the total tax revenu or for 
individual taxes. This coefficient indicates 
by how many percentage Points a specific 
revenue source increases with a one Per- 
centage point increase in income. But tax 
revenue incfeases sometimes lag income 
increases and the correct specification 0f 
the above-mentioned relation should take 
such a lag into account. This was done for 
the income tax and the tax on built on 
property. The introduction of lags in the 
estimates of the coefficients of other taxes, 
while sometimes defensible, did not im- 
prove the quality of the estimates and were 
therefore omitted. 

‘TABLE 1. Lebgmon: Elasticity Coefficient: of Budget Re'yemze 1952-1969 

I 

Elasticity R2 Method of 
Type of Revgnue Coefficient t-val'uesl) DWS Estimation3) 

Total government revenue 1.34 6.51 
' 

2.40 .71 c 
Total tax revenue 1.30 5.25 1.66 .78 c 
Total non-tax revenue 2.08 8.34 1.75 .97 a. 

Direct "tax revenue 2.16 25.28 1.34 .97 a 
Indirect tax reVenue ‘ 1.16 7.59 1.81 .77 c 
Income tax 1.97' 16.87 1.182) .94 a 
Built-on property tax 2.79 14.80 1.38 .92 a 
Inheritance tax 2.64 6.37 1.61 » .69 a. 

Private vehicles 'tax 2.73 16.14 .702) .93 b 
Land registzation tax, 2.64 

h 3.95 ‘ 1.72 .48 b 
Stamp du‘t‘ies' 2.04 31.21 1.66 .98 a 
Gasoline tax 1.83 7.82 2.09 .78 c 
Liquor tax . 1.05 2.99 1.062) .34 1) 

Tobacco tax ‘ .97 5.38 1.87 v .63 c 
Import duties 1:43 7.49 1.98 .76 c 

1»)' All t-va'lues are reliable at the 1 per cent level of confidence. 
2) The DWS shows inconclusive autocorrelation of the residuals. 
3) The unmodified double logarithmic equation is referred to by (a); where autocon'elatjon pro- 
blems existed with the (a) specification, the double log equation on the first difference of both the 
dependent and the independent variables was estimated, this constitutes estimation type (b). In 
those cases where autoregressibq problems still existed the autoregressive structure of the disturb- 
ances was built into the equation; this is referred to as estimation type (c). 
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Table 1 gives the" elasticity coefficients is 
estimated for the 1952-69 Lebanese bud- 
gets. 2 The elasticity coefficient of total re- 
venue was found to be 1.34, reflecting its 
considerable growth during this 'Whole pe— 
riod. Total ’tax revenue that in 1968 was 
81 percent of total budget revenue, grew 
at a sOmewhat lwer rate than total re~ 
venues, the shortfall being made up by a 
higher elasticity coefficient :for the nontax, 
revenue. Direct tax revenue was found to ~ 

have a higher than average elasticity co- 
efficient (2.16 versus 1.54), illustrating 
the fact that its relative share in the total 
revenue increased: during the' 1952-69 pe- 
riod from 15 per Cent to 21 per cent of the 
direct taxes. Only the elasticity of the in- 
come tax fell below the elasticity of the 
direct ltaxes. Indirect taxes, which contri- 
buted around 75 per cent of total tax 
'revenues in 1969, were fOund to yield an 
elasticity coefficient of 1316,- which is con- 
siderably less than the average; This is 
explained by the low elasticities of 'the 
tobacco and liquor taxes' (.97 and 1.03). 
while the elasticity of import duties is only 
slightly higher than the total average tax 
elasticity (1.43 versus 1.30). Table I gives 
thus a fairly complete picture of what re- 
venue sources haw: contributed most to't‘hé 
Considerable increase of the total revenues 
of the Lebanese budget over the period 
considered. 

II 

For the purpose at hand it would be in- 
teresting to further analyse-the reasons for 
the increase of these different revenues. A 
simple method to do so is to break down 
the .elasticity, formula into the elasticity of 
the tax 'baSe with regard to income and the 
income elasticity with regard to the base. 

' 
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Following Musgravg, 3vthe formula used is 
them: 

Where T is tax tevenues, B thé tax base 
and Y income, .

' 

ET is the tax revenue elasticity with respect 
to changes in income,

_ 

E is the tax revenue elasticity with regard 
to the tax base, ‘ 

E, is the tax base, elasticity with regard to 
income.

‘ A breakdown of ET in E: and E, thus 
should enable us to detect Whether the in- 
crease of particular tax revenues_ were to 
the underlying progressive rate structure 
and statutory changes '(Et) or to base 
elasticities (Eb). Unfortunately data shatt- 
comings only allowed this exercise to be 
performed'for four taxes. Theresults‘ are 
reported in Table 2 (page 154). 
While these results are not very satisfactory 
from a computatiOnal point of vigaw, they 
do Convey the idea that >the variations in ET 
ate more due to Eb thanlto Et. The income 
elasticity of demand for the taxed products 
thus explains a larger share of ET than the 
underlying rate structure of the taxes con— 
s’idered. This can be seen from the fact that 
the Et estimates do' not differ Widely from 
1. Only in the case of the Private vehicle 
tax can it be said that the income elasticity 
on the base has contributed positively to 
its, overall- revenue elasticity of larger than 
one. This is explained by' the greater rela- 
tive importance of the private tourist cats 

2. Appendix A Outlines the method used to 
obtain a continuous series for net‘ National Pro- 
duct over .the 1952-69 period. 
3. Richard A. Musgrave, The Tbeory of Public 
Finance (Néw'York: McGraw Hill, 1959): PP. 
506~07. 
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'TABLE 2. Lebanon: Base Elasticitz‘es and Income Elasticity 
on Base for Selected Taxe: 1) ‘ 

CustOms duties 

Elasticity Method of 
Coefficient t-values DWS R2 Estimation 2) 

1. Base Elasticities ‘ 

Private vehicles 2.81 8.68 1.95 .81 c 
Petroleum Products .94 3.74 1.69 .45 b 
Tobacco .26 1.11 2.33 .07 c 
Imports 1.15 2.65 2.41 .29 'b 

-2. Income Elasticity 
on Base 

Private vehicles 'tax‘ 1.12 35.73 1.22 .98 a 
' Tax on petroleum

R 

products .96 2.69 ' 1.46 .30 c 
Tobacco .79 1.99 

. 

1.71 .19 C 
1.04 25.29 2.10 .97 a 

1) Sources: The bases for the private vehicles tax, the tax. on petroleum products, and the tobacco 
tax were obtained from Recueil tie: Stdtistiquex Libanaz'kes. 1963 and 1969, Ministére du Plan, 
Direction Centrale de la Statistique. The value of imports as published in the Recueil dex'Siatiique; 
was adjusted to account for the artificially high exchangé rate used for the Lebanese pound. This 
adjustment took into account the difference between the official exchange rate and the free market 
rate for the various years. The tax revenue data are obtained from the. Cloxed (165011t for; the 
respective years, as published by the Ministry of Finance. . 

2) See footnote number 3 at the bottom of Table 1. 

'in the total amount of motor Vehicleé‘ re- 
gistered in 1969 as compared with 1952 
'and by the higher registration fees for 
these cars. The E, estimate ‘on the other 
hand, varies widely between 0.26'for to- 

baccp and 2.81 for private vehicles hinting 
at- various demand elasticities of at the in- 
crease of 'consumption- of non taxed pro; 
du'cts. (the case" of smuggled tobaéco peg- 
hap's). 

' 
' z 

‘
‘ 

III 

Now that We acquired ,a better idea of how. 
different taxes cbntributed to the increase 
in goxfernr‘ne‘nt yev‘enue,‘.v{re woulil like to 
know which taxes are pfogressive, 1310129:- 

.154 

.~. 

tional or regressive. It is often éonsidered 
ihat this would enable us to evaluate the 
overall rate graduation of the tax structure 
and combined. with earlier provided re- 

sults, would tell us more about the evolu- 
tion of the impact of taxes on the income 
distribution over the 1952-69 period. 
In previous paper's 4 we have issued strong 
doubts as to whether incidence studies 

4. R. M. Bird and L. De Wills, “Taxation and 
Income Distribution in Latin America: A Cri- 
tical Review of Empirical Studies,” International 
Monetary .Fund Staff Papers, Vol. XX (No- 
vember 1973) pp. 639-682. Luc De Wulf, “Fis- 
cal Incidence Studies in Developing Countries 
Survey and Critique”, unpublislied paper. 
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which attempt to estimate the overall'rate' 
graduation of the tax system are interest 
ing and possible. It is not the place here 
to reiterate the reasons which lead us to 
take up this position, suffice to say that 
our objection Was mainly founded on the 
aggregative nature of the exercise and on 
the basic shortcomings of tax incidence 
theory and available data. Concentrating in 
this exercise on the incidence of the va— 
rious taxes taken «separately we believe 
that the results are conceptually more valid 
than if we-were to aggregate them. Yet it 
should' be kept in mind that the other two 
shortcomings“ (tax incidence theory itself 
and data used) were such that the results 
are by, no means definite. We believe, 
however, that they are useful when Cau- 
tiouslyv interpreted. 

The computations reported on in Table 3 
are based on the 1968 tax legislation and 
tax revenue, on one hand, and on a 1966 
consume; survey for families of Beirut 
city‘u5 Appendix B gives the interested 
readerrfurther details on the methodology 
adopted to arrive at these results. The in- 
come classes used in this study are such 
that more than half of the families in Le- 
banofi belong to the lowest income class 
and that the families belonging to the two 
highest income classes represent only a 
small fraction of the total population. The 
study thus does not distinguish between the 
poof and the very poor but concentrates on 
the tax incidence at the upper end of the 
income scale. This may be regrettable but 
constitutes one of the limitations imposed 
by the data. 
Indirect taxes are frequently suspected to 
have a regressive impact on income distri- 
bution. This a Priori judgment finds its 

justification in the fact that indirect taxes 
are levied on‘consumption andthat the. 

average propensity to consume decreases 
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With increasing income. Table 3, however, 
indicates that the taxes on gasoline Pro- 
ducts and that certain import duties are 
really progressive. Tobacco taxes are 'found 
to be proportional, mainly due to the low 
taxes on domesticallly. produced tobacco 
that is mainly consumed by lower income 
families. The other indigect taxes ‘tend to 
be Proportional; foremost among these tax- 
es are the customs duties on food products. 
The taxes on income are usuallly consider- 
ed as the tax instrument that is most ap- 

propriate to provide some progression‘to 
the. overall tax system. Table 3 shows that 
this goal is not fully attained in Lebanon. 
The taxes on wages and salaries exempt 

1 

families with income of less than LL 6,000
‘ 

and show only little progression for the 
other income classes. The 'modest role tax- 
65 on wages and salaries Play in the overall 
tax structure preclude. it to play any sub- 
stantial tedistributive role. The moderate 
progression (highest marginal rate is 10 
per cent) of this tax contributes to this 
result. Taxes on immovable capital and 
from built-on property are somewhat more 
progressive; this results from the assumed 
concentration of assét hdlding. Taxes from 
business income for Whom the tax inciden- 
ce theory is least satisfactbry, aré propor- 
'tional if they‘ are aésumed to burden the 
consumer of those products ((estimate A) 
and are progressive to the‘ extent that 
capital owners bear the burden of that tax. 
This is illustrated by estimate B, Where 
one third of these taxes were assumed to 
be borne by capital owners, and two thirds 
were assumed to be Shifted forward. The 
taxes on cars and court fees were the only 
other taxes' that were found to have a pro- 
gressive impact on income. 

5. République Libanaiset Ministére du Plan, 
Family Budget Example Sim/ey for 1966 (Bei- 
tut, 1971). (In Arabic) 
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LEBANON: TAXATION AND INCOME DISTRIBUTION 
TABLE 3. Tax Payment: by Income Group 

(In per cent of expenditures) 

Expénditure Classes 

Taxes Less-than 6,001 to 12,001 to 18,001 to 24,001 to Over 
6,000 12,000 18,000 24,000 30,000 30,000 

1. Indirect Taxex 
' Liquor Tax 0.03 0.03 0.05 0.04 0.03 0.03 . 

'Inflammables 1.82 2.52 3.11. 3.31 3.54 3.36 

Final use 0.34 1.00 1.55 1.73 1.94 1.73 
Intermediary 1.48 1.52 1.56 1.58 1.60 1.63 

Entertainment tax 0.03 0.052 0.07 0.09 0.08 0.01 
Salt tax - 0.004 0.003 ' 0.001 0.001 0.0001 0.0005 
Cement tax 0.29 0.21 0.16" 0.14 0.12 0.10 
Tobacco tax 1.33 1.52 1.73 1.55 1,13 0.84 - 

Domestic 0.63 
I 

0.39 0.22 0.14 0.01 — 
Imports 0.70 1.13 1.51 1.41 1.12 0.84 

Customs duties 2.70 4.53 6.98 8.59 11.02 11.63
' 

FOOd' 0.22 0.21 0.26 0.31 0.27 0.29 
Textiles 0.18 0.28 0.37 0.82 0.64 0.36 
Miscellaneous 0.88 2.35 4.42 - 5.34 7.90 8.46 
Intermediary 1.42 1.69 1.93 2.12 2.21 2.52 

2. Dirept Taxe: 
Income taxes on: 
Wages and salaries — A 

0.57 0.88 0.94 0.75 0.96 
Tax on income

' 

from immovable 
capital and 
built-on 
property ‘ —— 0.39 0.91 0.91 0.94 ‘ 1.15 

Income from . . 

V .
I 

business 1) A 1.5 1.52 1.52 
’ 

1.52 1.52 1.51 
. 

B 1.0 1.00 1.50 2.01 
I 

.231 2.73 
Land registrd- ' ' 

tion fees —-— 0.55 0.56 0.57 0.58 0.65 
Stamp duties 0.44 0.45 0.45 0.46 0.47 0.27 
Taxes on cars 

and court ‘fees- 0.12 0.46 0.77 
I 
0.98 1:06 ' 1.36 

1) Estimate A assumes full forward. shifting of this tax while estimate B assumes two thirds 
forward shifting and one third. nqnshifting; ‘ 

- ' 
. , 

r . . 
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IV 

Some conclusion with respect to the in- 
come distributional effects of the tax struc- 
ture should now be possible. From the 
results given in Table 2 we had hoped to 
learn whether the revenue elasticity of the 
four taxes analysed there could be explain- 
ed by the progressive nature of the re- 

spective taxes, by discretibnary rate in- 
creases or by more than proportional in- 
crease in the tax base. While the results 
Were not very conclusive they suggested 
that the tax on inflammables and on im- 
ports was proportional, the tax on tobacco 
regressive and the tax on private vehicles 
progressive. Due to the limitations of the 
data the analysis reported in Table 2 was 
limited to four taxes. The tax incidence 
data. reported in Table 3 pertains only to 
1968, yet from the analysis of the tax 
legislation and from discussions with tax 
officials it was learnt that during the 
1952-69 period no serious changes were 
made to the tax structure. The tax inci- 
dence estimates of 1968 can thus be 'used' 
as fair approximations for the incidence of 
these taxes Over the period here consider- 
ed. The results on tax incidence being ob- 
tained from a consumption survey of Bei- 
ruti families, Pertain strictly spoken only 
to the Beiruti population, and by extension 
to the population of the other urban cen- 
ters. The tentative conclusions, thus, must 
be restrictivgly interpreted, 
An inspection of Table 1 and Table 3 
shows that the taxes with the highest 
elasticity also are progressive taxes (tax on 
built-on property and Private vehicles tax) 
and that the tax with the lowest elasticity 
is also the only regressive tax from which 
significant revenue is obtained; In between 
these extremes are the different other tax- 
es; the most important of which are the 
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progressive import duties which are found 
to be only slightly more elastic than the 
overall revenue elaSticity. Although from 
the tax incidence estimates based op our 
urban consumption pattern we would have 
VeXpeCted this tax to have contributed se- 

riously to the overall tax Progression. This 
expectation was not borne out by the othgr 
estimates. If it had been possible to esti- 

mate elasticity coefficieht's‘ fpr the differ- 
ent subcategories of customs duties given 
in Table 3 more reliable conclusidns would 
‘have been possible,_but unfortunately the 
revenue _stati’stics Were not Compiled _in 
such a disaggregated form? 
The inheritance 'tax was greatly elastic and 
on an a priOri basis can be expected to 
have contributed to progres‘sivitjr over 
time, the small revenue involved Certainly 
prevented it to Play an important role. 
The only other tax that is found to have 
contributed significantly to progressiOn 
over time was the tax on petroleum 'pro- 
ducts and more specifically that sold for 
final use. 

The tentative conclusions obtained from a 
careful interpretation of the' statistics on 
government revenue over the 1952-69 136- ' 

riod are that: (1) the revenue system of 
1968' contains a certain number of progres- 
sive direct and indirect taxesfln case the 
authorities want to use the tax structure 
as a policy instrument to redistribute in- 
'come they should concentrate their efforts 
on the' taxes for which a Progressive Pat- 
tern is found'. This ‘cmild be done throagh 
rate 'changes or by its improving upon the 
admi'nisfration of these taxes; (2) the tax 
burden has tended to be distributed Some- 
what more progressively in 1969 as com- 
pared with 1952. The tax rate structure 
itself and the evolutions 'of the composi- 
tion- of the final demand was responsible 
for this evolution. 
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LEBANON: TAXATION AND INCOME DISTRIBUTION 

Appendix A 
Ne; National Product, 1952-69 
The 1950-58 national accounts constructed 
by Prof. A. Y. Badre and published in a 
revised form in the Mediterranean Deve- 
lopment Project, Lehman; Country Report 
{FAO Rome, 1959), are the earliest ones 
_available for Lebanon. For the years 1959- 
62 some national accounts were assembled 
by the American Embassy in Beirut, while 
the 1961-64 data were mentioned in the 
Explanatory Note: on the 1966 Badge! 
Prqpoml (in Arabic, p. 7); It is only since 
1964 that .National Income data were 
systematically collected and published by 
the, Ministry of Planning, General Direc— 
torate of Statistics. 
The methods used in the construction of 
these statistics are not consistent and there 
was a' 40 pet cent difference between the 
two estimates of NNP for 1964. Never- 
theless a continuous NNP series was re- 
quired for_ _the purpose of this study. The 

1964-69 data constructed by the Ministry 
of Planning was retained and the pre-1964 
data were calculated by computing the 
pre-1964 annual growth‘rates implied in 
the statistics for those years which "were 
then used to adjust 1964 NNP data _back 
to 1952. 

TABLE A-1. 
Lebanon: Net National Product 1952-69 
Year ' NNP A Year NNP 
1952 1,624 1961 2,505 
1953 1,780 1962 2,616 
1954 1,819 1963 2,736 
1955 1,990 1964 2,861 
1956 2,052 1965 3,154 
1957 2,170 1966 3,460 
1958 1,934 1967 3,442 
1959 2,294 1968“ 3,862 
1960 2,450 1969 4,1121) 

1) At the moment these computations were 
made the 1969 figure was preliminary. 

Appendix B 
Methodological note: on Tax Incidence 
,EJIimgte: 

The Family Badger Szzmple Survey for 
,1966 was used as the basic data source 
with :espect to the consumption pattern of 
the families of the six expenditure classes. 
This pattern was needed to estimate the 
burden of certain taxes. Indirect taxes 
were assumed to be fully shifted forward 
anfl thus to burden the taxpayers in pro- 
portion to their consumption of the taxed 
Products. While different individual fa- 

milies within one cxpenditure group may 
consume different amounts of the taxed 
products and thus may bear significantly 
different tax burdens, (e,g. smokers versus 
non smokers) we were interested in aver- 
age tax burdens only and thus relied on 

1:58 

the average consumption patterns for the 
different income classes. Consumption 
data, given in: the budget sample survey 
were used to estimate the tax- burden 
arising from the tobacco, 'salt, liquor and 
inflammables purchased for" final use. Data 
on the. per unit takes were obtained from 
legislative sources; for tobacco it was esti- 
mated that 62 per cent of the sale price of 
the imported cigarettes and 2 per cent of 
the domestically produced cigarettes con- 
stitute taxes (or monopoly profits). The 
taxes on petroleum Products used for in- 
termediary use were assumed to increase the 
prices of consumer goods and were distri- 
buted proportionately to total consump- 
tion. Information on rent (imputed Or 
actually paid tent) was used as a base to 
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distribute the burden of the cement tax. 
The budget sample survey provided for 
relatively few products the information re- 
quired to distinguish between =the con- 
sumption of imported and domestically 
produced Products so that the allocation of 
the burden of customs duties was based on 
informed estimates and Proxies. In the 
estimation procedures account was taken 
as to Whether the imports were made for 
final 01: intermediary use and whether the 

LUC DE WULF 

products were imported from Arab League 
countries (and thus paid lower import 
duties) or from third countries. 
With respect to direct taxes the data pros 
blems were more serious. Using the Piece- 
meal information available and checking 
this with informed authorities in the field 
of taxation it was Possible to explicate the 
assumptions with respect to taxed income 
in the various expenditure classes (Table 
B-1). ’ ~ 

TABLE B-l. Lebanon: Tamed Imam? by Expendititre 614.6: 
(In Per cent of expenditures by expenditure class) 

Expenditure classes Wages and Salaries 
income from immovable capital 

and from built-on property 

Less than 6,000 
6,001—12,000 

12,001.-—1.s,ooo 
18,001~—-2_4,000 
24,001—30,000 
Over 30,000

5 
50 
40 
30 
20 
10 

0
5 

10 
10 
10 
10 

Account was taken of the tendency of 
businessmen to have commercial Profits 
taxed as income from wages and salaries. 
This tax liability, however, is treated here 
as business income tax. Taxes on Wages 
and salaries, from immovable capital and 
from built-on property, is assumed un- 
shifted. 
Taxes on Income from businesses was as; 
sumed shifted forward to the consumer 
(estimate A) and alternatively was as- 

sumed shifted forward for two thirds and 
unshifted‘ for the other third (estimate B). 
The unshifted portion of the tax burden 
was allocated to the fourth quartile or the 
four highest expenditure classes here con- 
sidered. The preference for the shifting 
assumptions, Where consumers absorb the. 

largest part of the business tax in the form 
of higher consumer Prices, is made in light ‘ 
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of the non-perfect competitive, non mono- 
poly business environment in Lebanon, 
which enables businessmen to safeguard 
their profit position regardless of thc tax. 
As any assumption with respect to the 
shifting ofi business profit taxes is bound 
to raise objectioris, two alternative assump- 
tions were used, thus illustrating the sensi- 
tivity of the results to different assump- 
tions, Stamp duties were assumed to be 
distributed in proportion to consumption 
expenditures minus rent and registration 
fees were assumed not to burden the low- 
est income classes and were distributed to 
the other families in proportion to con; 
sumption expenditures. Data on payment 
of taxes on cars (traffic fees and registra- 
tion fees) were obtained from the budget 
sample survey; their burden was distri- 

buted accordingly. 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
U.S.A.: INTEREST EQUALIZATION‘TAX 

The following is an addefldzmz to the article "T179 United Statex Interest qzali— 
zatz'wz Tax” by Richard D. Pomp which appeared 2'72 t/ae film/dry, 1974 inue of 
t/oe BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION.

~ 

Addendum 
In Executive Order No.. 11754, President Nixon reduced the IET rates. The new rates 
apply to acquisitions made after December 31, ‘1973. 

The rate of tax as a 
percentage of 

If the period remaining to maturity is: actual value is: 

At least 1 year, but less than 11/; years . . . . . . . . . 0.26 percent 
At least 1% years, but less than 11/2 years . . . . . . . . . 0.53 percent 
At least 11/2 years, but less than 1% years . . . . . . . . . 0.38 percent 
At least 1% years, but less than 2% years . . . . . . . . . 0.46 percent 
At least 2% years, but less than 2% years . . . . . . . . . 0.58- Percent 
At least 2% years, but less than 51/2 years . . . . . . . . .- 0.69 percent 
'At least 31/2 years, but less than 41/2 years . . . . . . . . . 0.89 percent 
At least 41/2 years, but less than 51/2 years . . 

.' 
. . . . . . 1.09 percent 

-At least 51/2 years, but less than 61/2 years . . . . . . . . . 1.28 percent 
At least 61/2 years, ‘but less than 71/2 years . . . . . . . . . 1.45 percent 
At least 71/2 years, but less ‘thah 81/2 years . . . . . . . . . . 1.63 percent 
At least 81/2 years, but less than 91/2 years . . . . . . . . . 1.78 percent 
At least 91/2 years, but less than 101/2 years . . . . . . . . 1.93‘ percent 
At least 101/2 years, but less than 11% years . . . . . . . . . 2.08 percent 
At least 111/2 years, but less than 131/2 years . . . . ; . . . , 2.28 percent 
At least 131/2 years, but less than 161/2' years . . . . . . ; . . 2.58 percent ‘ 

At least 161/2 years, but less than 181/2 years . . . . . . . .. .. 2.84 percent 
At least 181/2 years, but less than 211/2 years . . . . . . . . . 3.06 percent 
At least 21%‘yeafs, but less than 231/2 years . 

.' 

. . _. . . . . 3.26 percent 
At least 251/2 years, but less than 261/2 years . . . . . . . . 

.‘ 3.44 percent 
At least 261/2 years, but less than 281/2 years . . . . . . . . . 3.59 percent , 

281/2 years or more ' 

. . . . . . 3.75 percent
‘ 

The tax on the acquisition of foreign stock is 3.75% of the stock’s actual value; thus 
stock is treated as long-term debt. 
On January 29, 1974, the rates were further reduced to zero percent. / 
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M; * 5’ 5*. Q 
- GERMANY I 

Ruling with respect to the Exemption from German VAT of Certain Publicity 
Activities Performed for Nonrpsident Principals 1 

Steaerfrez'e Werbzmg oder éfiemlic/Jkeitmrbez't fz'irazzsliindixhe Auftmggeber 
(§ 8 A173. 1. Nr. 11 UStG) 2' 

Dutch das Steueriinderungsgesetz 1973 ist 
die Steuerfreiheit fiir Leis'tungen fiir aus- 
lfindische Auftraggeber (§ 8 UStG) dutch 
Anfiigung ~einer Numnwf 11 in Absatz 1 
erweitert worden. Hiemach sitia die iiblich> 
erWei'se und ausschliesslich der'Werbung 
odes: der Offentlichkeitsarbeit dienenden 
sonstigen Leistungen fiir ausléindische Auf- 
traggeber von der Ums'atzsteuer be’freit. 

Nach ausdr‘iicklicher Bestimmung sind‘ je- 
doch diese Leistungen nicht 'befreit, w’enn 
'sie fiberwiegend fiir Leistungen der 'in § 4 
Nr. 8 bis 12 UStG bezeichneten Art Aus- 
gefiihrt warden. 
Unter Bezugnahme auf die Erérterung mit 
den obersten FinanzbehfirdEn der Lander 
gilt zu der neuen Steuerbefreiung folgen- 
des: 

I. Wefbeleixtzmgen 

(1) Unter dem Begriff ,,Leistungen, die 
der Werbung dienen“, sind die Leistungen 
zu verstehen, die —— unmjttelbar ode: 
mittelbar -— bei den Werbeadressaten den 
Entschluss zum Erwetb von Gegenstéinden 
Oder zur Inanspmchnahme von sonstigen 
Leistunget’r auslb‘sen sollen. Unter den Be- 
griff fallen auch die Leistungen, die —— 
unmittelbar ode: mittelbar — bei dén Wer- 
‘beadressaten ein bestimmtes ausser’wirt- 
schaftliches (z. B- politisches, soziales, re- 

ligiéses usw.) Verhalten herbeifiihren sol- 
len. Zu den Leistungen, die der Werbung 
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2. die 

dienen, gehiiren insbesondere: 
1. d i‘ e W e r=b 'e‘b’e' rvatuvn g. Hierbei 

handelt es sich um die 'Unterrichtung 
fiber die Méglichkeifen der Werbung. 

Wetb’evorberéitung 
and die Werbeplanung. Bei 
ihr handelt es sich-urn die Erfor'sc'hung 
und Planung der Grundlagen ffi; einen 
Werbeeinsafz, z. B. die Markterkun- 
dung, die Verbraucheranalyse, die Er- 
forséhung von Konsumgewohhheiten, 
die EntWicklung einer Matktstrategie 
und die Entwiciklung vo'n Werbekon- 
zeptionen.

. 

3. die‘ Werb agestalltun'g. Hier- 
Zu rechnen die graphische Arbeit, die 
Abfassung van Werbetexten und die 
vofbereitenden Arbeiten fiir‘ dié Film-, 

7 

Funk- und Fernsehproduktion. 
4. die Wervbemittelhe-rstel-v 

Iu n‘g. Hierzu gehért die Herstellung 
ode: Beschaffung, vder Untérlagén, die 
ffir die Werbung notwendig si‘nd (z. B. 
Reinzeichnungen und Tiefdruckvorla- 
gen fiir Anzeigen, Prospekte, Plakate‘ 

‘ usw‘., Druckstéckie, Bild- und‘ Tontréi- 
get) einschliesslich‘ der Uberwachung 
der Herstellungsvotgiinge. 

1. This ruling will be discussed in the English 
language in the April issue of EUROPEAN 
TAXATION. 
2. 

' Bundessteuerblatt 1973, Teil I, Seite 739. 
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5. die Werbemittlung. Der Be- 
griff umfasst die Auftragsabwicklung 
in dem Bereich, in dem die Werbeein- 
sfitze erfolgen sollen, z. B. die Ertei- 
lung von Anzeigenauftrfigen an die 
Verleger von Zeitungen, Zeitschriften, 
Fachbléittem und Adressbfichern sowie 
die Erteilung von Werbeauftrigen an 
Funk- und Fernsehanstalten und an 
sonstige Untemehmer, die Werbung 
dutchffihren. 

6. die Durchfiihrung von 
.W e r b u n g. Hierzu gehéiren insbe- 

‘ sondeze die Aufnahme von Werbean— 
zeigen in Zeitungen, Zeitschriften, 
Fachbléittem, auf Bild- und Tontxéigem 
und in Adressbiichern, die sonstige 

. Adresswerbung '(z. B. Zusatzeintragun- 
gen Oder hervorgehobene Eintra- 
gungen), die Beiheftung, Beifiigung 
ode‘r Verteilung von Prospekten Oder 
sonstige Formen der Direktwerbung, 
das Anbringen von Werbeplakaten und 
Werbetexten an Anschlagfiellen, Ver- 
kehtsmitteln usW., _das Abspielen von 
Werbefilmen in Filmtheatem oder die 
Ausstrahlung von Werbesendungen im 
Fernsehqn oder Rundfunk, die ,ihm 
Rahmen Von Messen ‘und Ausstellun- 
gen erbrachten Werbeleistungen (z. B. 
die Uberlassung von Standflfichen, die 
Einrichtung und Gestaltung von Mes- 
sestiinden Oder die Bef6rderung von 
Ausstellungsgegenstinden) . 

(2) Die in Absatz 1 bezeichneten Leistun- 
gen sind nur‘insoweit steuerfrei, als es sich 
um sonstige Lei‘stun‘gen' han- 
delt. Lieferungen fallen nicht unter die 
Neuregelung. Fiir sie kann jedoch die 
Steuerfreiheit ffir Ausfuhrlieferungen (§ 4 
Nr. 1, §_ _6 UStG) in Betracht kommen. 
Sind bei einem umsatzsteuerrechtlich ein- 
heitlich zu beutteilenden Werbeumsatz so- 
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wohl Elemente einer Lieferung als auch 
Elemente einer sonstigen Leistung ent- 
halten, so ist die Frage, ob eine Lieferung 
ode: eine sonstige Leistung vorliegt, nach 
dem wesentlichen Inhalt des Leistungsaus- 
tausches zu entscheiden. 
(3) Die Steuerfreiheit setzt weiter voraus, 
dass die sonstigen Leistungen ii b Li ch - 

erweise und ausschliesslich 
der Werbu‘ng dienen. Es kann grundséitz— 
lich davon ausgegangen werden, dass diese 
Voraussetzungen bei den in Absatz 1 be- 
zeichneten Leistungen erfiillt sind. Die 
Voraussetzung der Ausschliesslichkeit liegf 
jedoch bei sonstigen Leistungen, die im 
Rahmen von Messen und Ausstellungen 
erbracht werden, nut dann vor, wenn bei 
den Messen und Ausstellungen die au_sstel- 
lenden Untemehmer nach den Teilnahme- 
bedingungen der Veranstalter keine Liefe- 
rungen und sonstigen Leistungen an Ort 
und Stelle ausfiihren diitfen. Die Abgabe 
Von Kostproben zum Vetzehr an Ort und 
Stelle, auch wenn die Abgabe gegen, Ent- 
gelt erfolgt, ist hierbei als unschéidlich an- 
zusehen. Femer Wird die Voraussetzung 
der Ausschliesslichkeit nicht dadurch aus- 
geschlossen, dass der ausstellende Unter- 
nehmer Vertréige fiber Lieferungen ode: 
sonstige Leistungen abschliesst, die erst 
nach Abschluss der Messe ode: Ausstel- 
lung ausgefii'hrt warden. 

II. Leiymlzgen de‘r Uffemflz'claéeitmrbeit 

Unter Leistungen, die der Offentlichkeits— 
atbeit dienen, sind die Leistungen‘ zu vet- 
stehen, dutch die Verstéindnis, Wohlwol- 
len und Vertrauen erreicht oder erhalten 
werden sollen. Es handelt.sich hierbei in 
der Regel um die Unterrichtung der Of- 
fentlichkeit fiber die Zielsetzungen, Lei- 
stungen und die soziale Aufgeschlossenheit 
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staatlfcher odér private]: Stellen. Die Aus- 
fiihrungén in Abschnitt I fiber die begfin- 
stigten Leistungen gelten‘ entsprechend. 

III. Amliindz'scbe Au'ftmggeber 

Ausléindische Auftraggeber im Sinne des 
§ 8 UStG sind Auftraggeber, die die fiir 
den ausléindisch'en Abne'hmer bei Ausfuhr- - 

liefefungen geforderten Voraussetzungen 
(§ 6 Abs. 1 Nr. 1 UStG) erfiillen. Sind 
diesel VorausSetZungen bei ausléindischen 
Werbu’ngsmittlem' ode‘r Werbeagenruren 
oder bei entsprechenden ausléindischen Un- 
ternehmem der éffentlichkeitsarbeit er- 

ffillt, so sind die genannte‘n Untemehmer 
auch in den Fallen ausléindi‘sche Auftrag— 
geber, in denen ihr‘e eigenen son‘stigen 
Leistungen nach § 3 Abs. 10 Satz 2 UStG 
als im Inland ausgeffihrt gelten. 

B e i s p i e1 1 : 

Ein Untemehmer in Wien beauftragt einen 
dort anséissigen Werbungsmittler mit der 
Vermittlung eines Anzeigenauftrags an ei- 
ne deutsche Zeitung. 
Die Leistung des Werbungsmittlers gilt 

nach § 5 Abs. 1‘0 Satz 2 UStG als im In- 
land ausgefiihxt. Gleichwohl ist der Wer- 
bungsmittler gegenfibet der deutschen Z‘ei- 
tung ausl'dndischer Auftraggeber. Die Lei- 
stung der deutschen Zeitung fillt deshalb 
unter die Steuerbefreiung des § 8 Abs. 1 
Nr. 11 UStG. Das gleiche gilt ffir die 
Leistung des Werbungsmittlers an seinen 
Auftraggeber in Wien. 

IV. Buclaméim'ger Nat/Jami: 

Nach § 8 Abs; 4 UStG ist fiir die Steuer- 
freiheit erforderlich, dass die Vorausset- 
zungen buchméissig nachgewiesen sind. 
Ausléindische Werbungsmittler, Werbe- 

Bulletin Vol. 'XXVIII; April/avril ho. 4,1974 

DOCUMENTS 

agenturen und Untemehmet der‘Ofxfent- 
lichkeitsarbeit, deren sonstige Leistungen 
nach § 3 Abs. IO‘Satz 2 UStG als im Inland 
ausgefiihrt gelten, k6nnen in aller Regel 
den gesetzlich vorgesChriebenen buchmfis- 
sigen Nachweis nicht im Bundesgebiet er- 
bringén. In diesen Fallen ist Zur Vermei- 
dung vbn Unbilligkeitén das Fehlen des 
buchmissigen Nachweises im Inland nicht 
Zu beanstanden; Unberiihrt hiervon ‘bleibt, 
dass die auslindischen Untem‘ehmer in 
Zweifelsf'dllen die Voraussetzungen der 
Steuerfreiheit auf Verl‘ange‘n des Finanz- 
amts glaubhaft Zu machen haben. 

V. Ammzbmen 

Nach ausdriicklicher Bestimmung gilt die 
Steue‘rbefreiung nicht, wenn die jeweilige 
der Werbung oder der Offentlichkeitsar; 
vbeit dienende Leistung fiberwiegend fiir 

Leistungen deer in § 4 Nr. 8 bis 12~‘UStG 
bezeichneten Art ausgefiihrt wird. 
Unter ,,Leistungen der in § 4 Nr. 8 bis 12 
UStG bezeichneten Art“ fallen fdlgende 
Leistungen: 
1. Leistungen, die bei ihrer Ausffihrung 

tatséichlich nach den bezeichneten Vor— 
schriften steuerfrei sind. 

B e i s p i e1 2 : 

Ein ausléindischer Bauunternehmer hat 
im Inland Wohngebiiude errichtet. 

Dutch Anzeigen in inléindischen Zei- 
tungen bietet er diese Gebiiude Zum 
Verkauf an. Die spateren Lieferungen 
der Gebaude sind nach § 4 _Nr. 9 a 
UStG steuerfrei. . 

Die Werbeleistung der deutschen Zei- 
tung ist steuerpflichtig. 

2. Leistungen, bei denen nach § 9 UStG 
auf die bezeichneten Steuerbefreiungen 
verzichtet‘ worden ist. 
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B e i s p i e1 3 : 

Sachverhalt wie im Beispiel 2, jedoch 
mit .der Abweichungen, dass der aus- 
lfindische Bauunternehmer ffir die spi- 
teren Lieferungen der Gebéiude auf die 
Steuerbefreiung verzichtet. 
Die Werbeleistung der deutschen Zei- 
tung‘ist auch hie: steuerpflichtig. 
Leistungen, die zwar in den bezeichnee 
ten Vorschriften ‘genannt sind, abet 
nicht un‘ter das Umsatzsteuergesetz fal- 
Ien; 

B ei s p i e1 4 : 

Sachverhalt wie im Beispiel 2, jedoch 

mit der Abweichung, dass die Wohn- 
gebfiude im Ausland errichtet worden 
sind. Die spiteren Lieferungen der 
Wohngebiiude sind nicht steuerbat. 
Gleichwohl ist auch in diesem Fall die 
Werbeleistung der deutschen Zeitung 
gteuerpflichtig. 

VI. Anwéndungyzeitpunét 

Nach § 27-Abs. 9 UStG ist die neue Steu- 
erbefreiung, auf Umséitze anzuwenden, die 
'gach dem 50.~]uni 1973 ausgefiihrt wer- 
den. 
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V’.‘ "IFANEWS? 
AUSTRALIAN BRANCH OF IFA 

1. At, the Noirember 1973 meeting Mr 
Kevin Burges, LLM presented a disserta- 
tion on “The claim to Tax”. 

2. At the Match 1974 meeting Mr Tho- 
mas Magney LLB presented a dissertation 
on “Company Taxation in Singapore"‘. 

3. The Australian Branch of IFA is colla- 
borating with the Taxation Institute of 
Australia to present theintemational paper 
at their Third National ConVention to be 
held between 14th and 18th April, 1975. 
The Convention is to be held: at the Wrest 
Point Hotel Casino, Hobart, Tasmania and 
a number of social activities are planned 
to supplement the technical programme. 
me. 
The subjects tentatively chosen for the 
Congress are: 
——- The TaxatiOn Experiences in Develop- 

ed and DeveloPing Countries. 
(This subject is the responsibility of 
IFA Australia which is arranging for 
tWOMIFA‘ U.S~.A. members to speak on 
the topic); - — Current Taxation Reform. — The Administration of Taxation —— 
Objectives and Appeals. 
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'— The Use of Trusts and Corporations in 
Current Tax Planning. ‘ 

—=» Taxation and Australian Territories. . 

-.— .The Taxation. Consequences of Short- 
Term Capital. Gains. 

—— Current TaXati'on Incentives for Pri- 
mary Industry. ' 

—‘ The' Problems of Taxation and Old 
Age. -

‘ 

Although the programme is primarily Con; 
cemed with Australian Taxation, overseas 
participants would be welcome to attend. 
The working language will be English. 

Preliminary enquiries may be directed to: 

The Secretary 
TaxatiOn Institute of Australia 
13-15 O’Connell Stzeet 
SYDNEY NSW 2000 

‘ Australia, 

4. Mr Charles J. Berg, O.B.E.,‘ who has 
been Honorary Secretary of the Australian 
Branch since its formation in 1958, and is 
Australian Corre'spondent to the “Bung? 
tin”, was awarded “das Verdienstkreuz des 
Verdienstordens den Bundesrepublik 
Deutschland” in September, 1973. 
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PRENTICE-HALL ANNOUNCES . . . 

The most strikingly different new tax guide ever published for taxpayers with income 
from foreign sources. 

U.S. TAXATION OF INTERNATIONAL OPERATIONS 
Continuously Supplemented... Always Up-z‘o-Date 

This outstanding new Service” is created 
specifically to help save money for: 

U.S. INDiViDUALS 

If you fit any of these categories—or if you 
counsel, advise, or in any way service any 
of these categories—U.S. TAXATION OF 
INTERNATIONAL OPERATIONS will be an 

with, investments and/or earned income ‘inVa'Uab'e new ‘001 for YOU- 
from a foreign source 

- It will deIiver management benefits—ope- 
u.s. CORPORATIONS rations benefits—tax benefits. 
with income from foreign sources 

In clear, d'ireét language, backed up by 
practical, tested practices of acknowledged 
experts in international business operations, 
the new work spells out how the taxpayer 
can best take full advantage of every po- 
pular, every sophisticated, and every little- 

‘ knOwhr tax-saving devic'e.» 

FOREHGN CORPORATIONS 
with income earned or taxable in the U.S. 

NONRESIDENT ALIENS 
receiving income from, or taxable in the 
U,S. -

' 

Authoritative, specific guidance from one source devoted exclUsively to this kind of vital 
help has been nonexistent—until now. 7 

With the first 1972 publication of the innovative U.S. TAXATION OF INTERNATIONAL 
OPERATIONS this important need is now fulfilled. .And bi-weekly “Report Bulletins" will 

keep me guide as new and up to the minute as the day you receive it. 

Personal response to this new publication has been even more enthusiastic than our most 
optimistic projections. Subscriptions are now being accepted by mail for $132 a year. 

Address your request to Dept. S-RR-103, Prentice-Hall Inc., Englewood Cliffs, N.J. 07632 
and specify U.S. TAXATION OF INTERNATIONAL OPERATIONS, 1-year introductory charter 
subscription. 

Annual payment is not‘ due until 20 days after receipt of the new, ready-for-reference 
volume. ' ' 
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ARTICLESWV a 
JOSEPH KAUFFMAN *: 

STRUCTURE DE L’I'MPOT SUR LES SOCIETES' DANS LE GRAND-DUCH‘E DE LUXEMBOURG 
1. Sent considéréés du point d‘e vue fiscal 
comme sociétés de capitaux la société ano- 
nyme, la société a responsabilité limitée et 
la société en commandite par actions. Les 
bénéfices de ces sociétés sont soumis A 
Pimpét sur les ‘sociétés — dénommé au 
Luxembourg «impét sur le revenu des 
collectivités» (I.R.C.) —— pergu au profit 
de l’Etat et :21 liimpét commercial établi 
sur le bénéfice, pergii au profit de la com- 
munt; sur le territoire de laquelle la société 
a 'Son siége Cu exploite un établissement. 
En dehors des ‘sociétés de capitaux, 
d’autr'es organismes collectifs sont aussi 
soumis '21 l’I.R.C., comme par exemple les 
sociétés coopératives, mais ces cas peuvent 
étre négligés dans le cadre de la présente 
étude. 
Par opposition aux sociétés de capitaux, les 
entreprises commerciales individuelles ou 
collectives (indivisions sans personnalité 
juridique ou sociétés de personnes) sont 
assujetties directement dans le chef de 
l’exploitant ou des coexploitants, é l’impét 
progressif sur le revenu des personnes 
physiques. Quant .2‘1 l’impét commercial sur 
le bénéfice, il est prélevé directement sur 
les entreprises. individuelles et collectives. 
11 y a donc une nette séparation entre 
l’I.R.C. et l’impét progressif sur le revenu 
des pErSOnnes physiques. La loi détermine 
impératiVement les entreprises qui tombent 
sous l’applicaitioh de l’un ou de l’autre de 
ces deux impéts. Aucune option n’est 
ouverte aux contribuables pour choisir l’un 
ou l’autre régime.

' 
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2. L’I.R.C. est congu d’aprés 1e systéme 
dit classique. Les bénéfices sont ainsi im- 
posés 2‘1 un tauX- uniforme, qu’ils soient 
distribués ou mis en réserve. 

a) Sz'tzzcztion d’zme Jociété réxz'dente dz; 
Lzzxembomg 

Les taux sont aménagés comme suit: 
20% lorsque' 1e bénéfice imposable ne dé- 

passe pas 400 000,—— francs, . 

80 000,—?— francs’ plus 50% du' bénéfice 

v 

dépassant 400 000,— francs lorsque 1e 
béné‘fice i'mPOSable est compris entre 
400'000,.~—— et 6’00 000,— francs, 

50% lorsque 1e bénéfice imposable est 
compris entre 600 000,—: et 
1 000 000,— francs, 

300 000,—— francs plus 72% du revenu 
dépassant 1 000 000,— francs, lorsque 
1e bénéfic‘e imposable est compris entre' 
1 000 000,—— et 1 313 000,— francs, 

40% lorsque le bénéfice imposable dépa'sse 
1 313 000,—— francs. 

Les bénéfices distribués par la société sont 
frappés d’une retenue de 15%. 
Les actionnaires résidents du Luxembourg 
’sqnt imposés 2‘1 l’impét progressif ou A 
l’I.R.C.' A raisOn du dividende brut, retenue 
comprise, mais cette retenue est déduite de 
leur impét Personnel. (Impét progressif 

* Conseiller d’Etat, Luxembourg. 
** Contribution aux travaux cie droit fiscal 
comparé‘ et de droit fiscal communautaire du 
colloque anglo-belgo-luxembourgeois des 4 et 
5 mai 1975 i LOndres. 
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LUXEMBOURG: ‘L’IMPOT SUR LES SOCIETES 

ou I.R.C.). HS ne disposent d’aucun allége- 
ment tel que I’avoir fiscal ou le crédit 
d’impét, en raison de l’I.R.C. subi par la 
-socié¢é sur le bénéfice distribué. 
Les actionnaires non résidents du Luxem- 
bourg ne sont soumis qu’é. la retenue de 
15%. .Le trai'tement ultérieur des dividen- 
des recueillis par les non résidents dépend 
de la législation fiscale de leur Etat de 
résidence et de la convention conclue le 
cas échéant par celui-ci et le Luxembourg. 
(Voir pour le régime des sociétés méres et 
filiales (Schachtelprivileg) ci-aprés sub 3.) 

b) Situation d’zme Jociéte’ 72072 re’sz'dente 

dzt lxembomg ‘ 

Une société de capitaux résidente 5. 

l’étranger, n’est assujettie .5. l’I.R.C. qu’en 
raison du bénéfice Produit Par un établis- 
sement stable qu’elle entretient sur le terri- 
toire du Grand-Duché de Luxembourg. Le 
taux applicable est en principe de 40%. 
Toutefois, lorsque la somme du bénéfice 
indigéne. et des bénéfices.réalisés 2‘1 l'étran- 

get est inférieure 2‘1 1 313- 000,— francs, 
l’impét est fixé sur demande du contri- 
buable an taux de l’impét correspondant 
d’aprés .le tarif indiqué sub a) ci-dessus a 
la somrne du bénéfice indigéne et des 
bénéfices étrangers. 
Le bénéfice réalisé Par l’établissement 
stable 'd’une société étrangére Peut étre 
transféré a celle-ci et distribué é. ses actions 
naires, sans subir au Luxembourg la rete- 
nue de 15% applicable aux dividendes 
répartis par les sociétés résidentes du 
Luxembourg. ‘ 

3. Régime ale: Jociétés mérei et filiale: 

A. Entre sociétés résidentes du Luxem- 
bourg 

a) La société mére est définie comme une 
société de capitaux résidente, Pleine— 
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ment imposable (c’est-é-dire non 
Holding) ayant détenu depuis le début 
de son exercice d’exploita-tion une par-_ 
tidpatidn directe de 25% au moins 
dans le capital d’une autre- société de 
capitaux résidente et Pleinement im- 
posable. 

b) 1.6 régime consists clans l’exemption 
compléte de la société mére en ce qui 
concerne les dividendes ICQus de la 
société filiale. Celle-ci est dispensée 
d’appliquer 1a retenue de 15%. L’ex- 
emption s’applique également au boni 
de liquidation versé par la filiale lors 
de sa liquidation. 

c) L’exonération ne vaut que dans la 
mesure 01‘1 les dividendes prov‘iennent 
de titres de participation qui ont été la 
propriété ininterrompue de la société 
mére pendant une période de douze 
mois au moins précédant 1a, cléture de 
l’exercice d’emploitation au cours du- 
quel les dividendes ont été-encaissés. 

B. Entre une société mére résidente et une 
société filiale étrangére 

a) Définition de la société mére 
aa) Selon 1e droit interne est traitée 

comme société mére 
.— d’abord celle qui rempIit les 
conditions indiquées sub Aa) ci- 

dessus, étant précisé que la société 
filiale .étrangére doit étre, dans 
son pays de résidence, Pleinement 
imposable '21 um impét correspon- 
dant £1 l’I.R.C. luxernbourg'eois; 
—, de plus,‘ aux participations 
cumulées de plusieurs sociétés rési- 
dentes‘, atteignant au moins 25% 
du capital de la société non rési- 
dente, lorsque l’une des sociétés 
posséde dans chacune des autres‘ 

sociétés résidentes une participa- 
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tion de plus de 50%. 
La convention de double imposi- 
tion conclue 1e 24' mai 1967 entre 
le Royaume-Uni et le Luxembourg 
réduit 1e taux de la retenue an- 
glaise sur dividendes, lorsque 1e 

bénéficiaire est une société rési- 

dente du Luxembourg contrélant 
directement au moins 25% des 
droifcs de vote dans la société 
anglaise qui paie les dividendes 
(Art. X 221). Cette définition 
répond donc en' substance aux cri- 
téres prévalant en droit interne 
(V. 3.Aa) mais ne s’étend Pas aux 
.Participations cumulées mention- 
nées sub 3 B aa. 
L’art. 10 de la convention de 
double imposition conclue 1e 

17 septembre 1970 entre la Bel- 
gique et le Luxembourg reconnait 
la qualité de société mé're aux deux 
situations_ décrites sub B aa) ci- 

dessus, en y ajoutant une troisiéme 
hypothése, é savoir 1e cas 01‘1 re- 

spectivement la participation ‘et 

les participations cumulées -n’at- 

teignent pas 25% (in capital de la 
filiale, mais ont comporté un prix 
d’acquisition d’au moins 250 
millions de francs. 

bb) 

CC) 

'13) Etendue de l’exemption ~ « 

aa) En droit interne les dividendes 
nets obtenus d’une filiale étran- 
gére Par une société mére résid‘ente 
sont exonérés a moitié de l’I.R.Q. 
Une retenue éventuellement pra- 
tiquée 21 ’étrariger n’est pas im- 
putable sut l’impét luxembou’r— 
gems. 

bb) Selon. 1a convehtion _précitée éntre 

d) 

C. 

JOSEPH KAUFFMAN 

meat exonérés auprés de la Société 
mére luxembourgeoise. De plus, 
16 Royaume-Uni abaisse son taux 
de retenue de 15% 2‘). 5%. 
La convention belgo-luxembour— 
geoise‘ précitée préVoit également 
l’exemption compléte des dividen- 
des auprés de la société mére 
luxembourgeoise. La retenue ap- 
plicable auprés ‘de 12; société filiale 
"belge est ramenée de 20% 5. 10%. 

cc) 

Conditions de durée de la participation 
aa) Pour 1e droit interns i1 convient 

de se reporter aux indications 
sub 3 A9. ct c. A 

La convention angle—*luxembOur- 
geoise ne prévoit aucune condition 
de duriée. 
Selon 1a convention belgo—luxem- 
bourgeoise (ant. 10 § 2a) Ail suffit 
que la participation ait été déterme 
depuis 1e début de son exerciCe 
social par la société mére. 

bb) 

cc) 

L’art 166 (5-) de la loi du 4 décembre 
1967 concernant l’impét -sur 1e revenu 
dispose que lorsqu’une convention de 
double imposition pt‘évoit une atténua- 
tion de l’imposition des reVenus d’une 
Participation, la réduction d’impét ré- 
sultant du droit interne (c’est—é-dire 

exemption ‘de moitié) n’est accordée, 
au’ titre d’un exercice déterrniné que 
dans la meSure 01‘1 eIle dépasse 1a ré- 
duction résultant des stipulations de la 
convention. 

Entre une société filiale résidénte du 
Luxembourg et une société mére étran- 
gére- 

Le traitement fiscal des dividendes d’ori- 

gine ‘qembourgeoise pergus‘ par une so- 
le R0yaume-Uni et le Luxem- 
bourg, ces dividendes sont entiére- 
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ciété étrangére dépend du droit interne de 
I’Etat de résidence :de la société étrangére, 
modifié 1e cas échéant par une convention 
de double impositidn. 
Les prétention's fiscales du Luxembourg se 
limitent 5. 1a perception d’une retenue 2‘1 la 
source, selon les modalités ci-aprés. 
a) Selon 1e droit interne, la retenue est 

de 15% dans tous les cas. 
b) Dans les relations ave'c 1e Royaume- 

Uni,, la retenue luxembourgeoise est 
abaissée 5. 5%, lorsque la société an- 
glaise bénéficiéir‘e des dividendes a la 
qualité‘ de société‘ mére de la société 
luxérnbourgeoise selon 1a définition 
donnée sub B bb. 

c) Dans l'es relations avec la Belgique, la 
' 

fetenue est ramenée fit 10% lorsque la 
société belge bénéficiaire des dividen- 
des 21, ‘la qualité de société mére de la 
société luxembourgeoise selon‘ 1a défi- 

_nition donnée sub Bcc. 

4. Etczblz'uement Imble explofté :2‘ l’émm- 
. ger par zme Jociété 1'éxidente dz; Lzzxem- 
bourg .

’ 

a) Selon la loi interne, les bépéfices pro- 
duits par un tel établissement stable 
sont exonérés de l’I.R.C. 2‘1 concurrence 
de la moitié. 

. . 

'

. 

' 

7 
L’assiette imppsable est égeile ‘2‘1 Ia 
moitié du 'bénéfice net, aprés. déduc- 
tipn de l’impét étranger. Il r_1’y a done 
pas d’imputation de l’izfipét étranger 
"suf l’impét luxembourgeois.

' 

D’autre part, la perte subie par un tel 
établissement n’est déductible on re- 

portable au Luxembourg que pour 
moitié. 

_ _ 

b) Dans toutes les conVentions de double 
imposition conclues par le Luxembourg, 
165 bénéfices produits par un établisse- 
ment stable exploité 5. l’étranger par fin 
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résident du Luxembourg sont entiére- 
ment affranchis des impéts luxembour- 
geois sur le revenu. Tel est entre autres 
la solution retenue dans les conven- 
tions conclues avec le Royaume-Uni et 
~avec 1a Belgique. 
Corrélativement, les pertes ‘subies par 
ces établisser'nents stables ne sont ni 
déductibles ni reportables de l’assiette 
‘imposable au Luxembourg. 

De’iermz'mzz‘z'on du bénéfz’ce impomble 
421 titre de l’I.R.C. 

En principe, 1e bénéfice est constitué 
par la différence entfe‘ l’actif net in- 
vesti 231 la fin et l’actif net investi au 
début de l’exercice, augmentée dés pré- 
lévements personnels et diminuée des 
suppléments d’apports effectués pen- 
dant l’exercice. S’agissant de sociétés de 
capitaux, i1 faut entendre par «Pré- 
lévements Personnels» les dividendes 
distribués at par «suppléments d’ap- 
ports» les augnientations, de capital, y 
compris _1es primes éventuelles. 
Bien‘ éntendu Ies éIéments qui con- 
courent a former la différence con- 
stituant le bénéfice doivent étre évalués 
conformément aux prescriptions de la 
loi fiscale. 
De plus, certains revenus sont exonérés 
et quelques lord‘res de dépense‘s ne 
.peuvent étre déduites, 1e tout en vertu 
de la loi ou' de conventions de double 
imposition. 
Nous allons donner ci-aprés des indi- 
cations sur ‘l‘es principal‘es régles d’éva— 

' 

luation, aihsi que sur les éléments de 

13) 

ibénéfice exonérés et les dépenses non 
admises en déduction. 

Principales régles d’évaluation: 
La régle géné‘rale est que l’actif net in- 
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ves‘ti: au d'ébut de 1"exercice‘ doit étre 
réga‘l vet identiqiie 3'5; liactif‘ net inVesti 

‘ 

2‘).- la-fi‘n d’e,l’exercice 'Pfécé'dent; 

219.) Les gains et les pet‘tes en. capital 
constituent en gprincipe uh élér'nent 
posirtif 'ou négatif dt} ‘bénéfice. 
‘Téutefois l'es' gains réna‘lisés‘ par la 
ceSsion d’un bien de l’imrno‘bilisé, 
nota‘mment‘ ‘lés batman, les. ter- 

rains et les ‘participatiions, pe‘uvent 

bb) 

. Une 

étre_ fiscal’ement ‘immunigés au 
mqyen du report, ,dans un certain 
.délai‘? rde; lamplus-value sug: un ‘bien 
d‘é templacement, 
NOus tenvoyons EL notte rapport 
sur «Profits occasionnelsv et Gains 
en Capital ‘selon la. législation fis- 
-cale du Grand-Duché‘ dc Luxem- 
bOur-g» Présenté aux Journées 

- dffimdgs 
_ 

anglwbgigodmembour- 
.geoises. en avril 197231; BruxelleS; 
,L’amor‘tiss‘ement norma1=-des biens 
amortissa‘bles de l’immobilisé doit 
‘se ,tr'a'duir'e :par une 'dot‘ation an- 
nuelle 15.? charge du compte de 
profits at Pextes. 

‘dotation V “anfiuelle - omise 
'sciex'nrnent né pent plus étre ‘récu- 
pérée. .ultérieure‘rhent'. 
L’efisemble des amortissements ne 
Peut p‘as \d‘épasser 1e prix d’acqui- 
‘sitibrr'ounde revient ~du ,biEn con~ 

‘ :Sidéré. 
' 

T . 

La dotatio‘n arjmueller .Peut étre 
‘cal'culée d’aprés la mtéhode l’iné- 

' 

aire‘ ou, ‘sauf pour -1es 'bétiments, 
“ d’apréSu la-‘méthode dégressive. Le 

' -taux dégressif ‘est invariable et ne 
peut excéder mi 20% du prix 

. 
d’a'cqu'i‘sit’ion‘ 011 die 'revie‘nt, ‘ni 1e 
,déuble du tauxrde 'l’amomsissement 
linéaire applicable au cas Particu- 
liar. 

Les: Principaux taux linéaires pra- 
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utiqués sont die 
2% pour _1'es, maisons dfhabitation 
et‘derburea‘ua 

_ 

‘ 

‘

» 

.3%apoi1r lés; bz’itiments indfisttiels 
8.35.1270 pour, 1es machines et in- 
stallations' techniques, ' 

136%, Pour':l~‘outillage mo‘bil’e et le 
mobilier :de, bureau, 
25%. Pair fle ma’térieli ‘roulant. 
Un bicn .d'ont vle prix d’fiCquisition» 
n’exciéde‘ 1:315:15 .OOO;-.:-—- francs peut 
étre ‘entiéremént afhorti“ au cours 
dul premier: exercic‘e: V 

Lorsquié 'la in d’unf -exetc§i¢e la 
valeur réjelle rdfune. ‘immobilisati'on 

' 

se' :situe xened'essous‘ de la valeut 

vvc'c)? 

correspondant :aux :prix vd’acquisi- 

tion, diminuév dds ‘amor’tisscments 
norma‘ux Pratiqués :jusqu’é 'cette‘ 

époque, il' ’peut étre :opé’r’é un‘ 

amdtissem’ent extraordihaixe cou- 
vrant, 1a différencg’e. - 

Les: "bienS' nonu amortissables de 
L’immobilisé (terrains, participa- 

' 

tion‘S)‘ ainsi" que 165' stocks de ma- 
tiétes premiéres, de demiro‘duits 
etl 'd‘e ma’rchandis‘es 'et 'autres biens 
circulahts, sont 5. .esti'mer 2‘1 Ie’ur 

‘§Pri§{. diacquis‘itiodg >Sa1i£ é -te’nir 

* compte d’une moms-value éVen- 
tuelle. . 

En :'c'-,e‘ qui concerne lés biens ci'r» 

cuilants, l’i‘nscription ‘de la valeut 
réelle, sii ‘e‘lle vs’avére) inférieure au 

', :Priic' d’acuisitiofi,‘ e'st dbligatoire. 

b) Refienus exonéré's
' 

2121‘) 

:" 

,bb)? 

Les divid‘endes bénéficiant du 
régirne' desi' sociétés méres' et 

r filiélesu dans la’ mesure indiquée 
‘5ub 3‘. ‘ 

Lés. bénéfides 
‘ 

produitsx par un 
-étab1i§sement, stable. exploité :3. 

. I’xétzangerodans la' mesure .indiquée 
sub 4. 
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cc) Les autres ‘revenus, Pour lesquels 
1e Luxembourg 2. renoncé A son 
droit d’imposition en vertu d’une 
convention, par exemple les reve- 
nus immobiliers Provenant de_ 

l’étranger. 
dd) Le gain net résultant d’une remise 

totale ou partielle de dettes con- 
sentie en vue ‘de l’assainissement 
de l’entre‘pr-ise. 

ee) Les subventions publiques. Toute- 
‘fois, les biens acquis au moyen 
de subventions publiques sont 2‘1 

évaluer, notamment pour les be- 
soins de l’amortissement, 2‘1 leur' 

prix d’acquisition diminué de la 
subvention. 

ff) Un projet de loi prevoi’c que les 
entreprises qui, au cours des dix 
années é compter de '1972 in- 
stalleront au Grand-Duché des 
étabh'ssements nouveaux ou intro- 
duiront des fabrications nouvelles 
reconnues comme particuliérement 
aptes 2‘1 contribuer‘ é. l’amélioration 
structurelle d'e l’entreprise ou 4‘1 

une meilleure' répartition géogra— 
phique des activités économiques, 

- bénéficieront' pendant huit années 
. de l’exemption d’un quart du 
bénéfice provenant des nouveaux 
établissements ou des nouvelles 
fabrications. Le projet impose 
certaines conditions e't‘ Prévoit 
I’institution d’un plélfond qué 
I’atténuation fiscale ne pourra pas 
globalement excéder. 

c) Dépenses non déductibles 
En principe, toutes les dépenses cou- 
rantes d’exploitation sont déductibles, 

y 'compris les igtéréts passifs de toute 
espéce. La loi ne se préoccupe pas de 
la question si une dépense est utile ou 
opportune. 

De méme peuvent étre constituées par 
‘le' débit du résultat des provisions

\ destinées 2‘1 faire face a une charge 
certaine, encore indéterminée quant 2‘1 

son montant, ou é um risque sérieux. 
Ne sont pas susceptibles d’étre défal- 
quées du résultat, les~ dépenses ci- 

aprés: 

-aa) Les dépenses qui sont en con- 
nexmn avec un revenu exonéré. 

bb) Les tantiémes et rémunémtions 
analogues Versés aux membres du 
conseil d’administration, aux com- 
missaires ou aux membres de 
c‘léges similaires. 

cc) Les libé’ralités, dons et subven— 
tions; toutefois, peuvent venir en 
déduction les sommes allouées '21 

titre libétal 2‘1 certaines institutions 
publiques et privées d’intérét géné- 
ml, dans la mesure oil. elles ne 
dépassent pas 5% du total des 
revenus nets, ni un ‘plafond de 
5 millions de francs par an. 

dd) Les amendes pénales et admini- 
. 

stratives. ‘ 

ee) L’I.R.C. lui-mé‘me, l’impét sur la 
fortune, la taxe diabonnement et 
Ie droit de succession. 

ff) Les provisions destinées 2‘1 égaliser 
les résultats de différents exercices 
ou .é couvrir des charges simple— 
ment prévisibles, comme par 
exemple des répatations différées. 

gg.) Les dépenses constituant des 
dividendes bccultes, déguisés Par 
exemple sous la forme d’intéréts 
ou de redevances injustifiés ou 
excessifs. 

hh) Les bénéfices déplacés vers une 
.autre entréprise dépendante de la 
société résidente ou exergant un 
contréle sur celle~ci ou appar- 
tenant au 'méme groupe, et notarn~ 
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ment une société mére, filiale ou 
soeur établie a l’étranger ou' un 
établissement stable exploité £1 

‘ 

lTétranger. Ainsi l‘Administration 
peuf rectifier les comptes faussés 
Par des conditions acceptées ou 
imposées entre ces entreprises qui 
différent de celles qui‘ scraient 
conclues entre des entreprises in- 
dépendantes. 

6. Bonifimtz'on d’z'mpo‘t 

Une 'législation transitoire tend é- favoriser 
I’invegtisSement en accordant des bonifi- 
cations qui sont directement déductibl‘es 
de Pimpét sur le revenu. ‘ 

a) Uné premiére bonification est égale 2‘1 

9% de l’investissementgcomplémen- 
taire en bicns amortissables corporels 
auttes que les batiments effectués au 
cours des exegcises 1972 A 1974. 
On est en présence d’un investissement 
co'mplémeritaire lor-sque Ia valeur qu’- 
accuse l’ensemb‘le des biens amortis- 
sables corporels autres que les bati- 
ments 2‘1 la finde l’exerci'ce est-supé- 
rieure a la valeur. la plus éIevée que ces 
mémes 'biens ont >eue lots de la clfiture 
des exercices postérieurs au 31 décem- 
bre 1961. 

b) Une seconde bonifiatiou est égale '21 

3% des investissements spécifiés sub 9., 

réalisés au cours d‘es' exerc'ices 1972 2‘). 

1974, '5 condition que ces biens aient 
une durée normale d’utilisation supé- 
rieure 5. huit années. Pour 1a premiére 
tranche d’investissement jusqu’é con- 
currence de 2 millions de francs, 1e 
taux de la bonification est de 6%. 

c) Les bonifications signalées sub a at b 
Peuvent étre cumulées. 
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7. 177217525 commercial mr 1e be’ne’fz‘ce 

a) Cet impét, Pergu au profit des Com- 
munes sur le territoize desquels un 
établissement industrial on commercial 
est exploité, vient s’ajouter £1 l’impét 
sur le revenu. 
Lorsqu’une entreprJise e‘XPIOite plusieur’s 
établissements situés 'sur le territoire de 
udifférentes communes ou lorsqu’un 
établissement s’étend sur le‘ territoire de 
différentes communes, I’Administm- 
tion centrale procéde '21 une ventilation 
des bénéfices entre les communes in- 

téressées. 

b) L’assiette est (en principe déterminée 
selon les régles applicables £1 1'I.R.C. 

(V. No 5). 
Le bénéfice établi pour les besoins de 
l’I.R.C. subit cependant certaines cer- 
rections vers le haut et vers le bas. 
Ainsi doivent étre ajoutés au bénéfice 
notamment les intéréts débiteurs cor- 
respo'ndant 2‘1 des capitaux empruntés 
en vue ‘d’un renforcement durable de 
l’entreprise. On attache en général ce 
caractére 5. des emprunts dont l‘a durée 
dépasse 1m an. 
Le but de cette disposition est de traiter 
sur un méme pied les entreprises finan- 
cées par des capitaux propres et celles 
qui recour’ent .5. des capitaux d’emprunt. 
Par contra, on déduit un montant égal 
é. 10% des valeurs unitaires des im- 
meubles de I’entreprise. La raiSon de 
cette' mesure est d’éviter une double 
taxation des immeubles {léjé‘ frappés 
de l’impét fancier. 
Les valeurs unitaires sont fixées par 
I’Administration selon certaines régles 
dépassées depuis longtemps par I’évo- 
Lution des prix. On peut raffirmer que 
les valeurs unitaires ne constituent nor- 
malement que 10% des valeurs réelles. 

c) Le calcul‘ Ide l’impét se fait en deux 
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d) 

temps. 
On applique au bénéfice imposable un 
taux de base uniforme qui est de 4%. 
Ensuite la commune participante ap- 
plique 2‘1 la tranche quir lui revient un 
coefficient qui Pe‘ut varier suivant les 
années et suivant‘ les communes. 
Toutefois, en fait, un coefficient de 
250% est largement pratiqué, ce qui 
porte 1e taux final de l’impét 2‘1 4% x 
250% = 10%. 
L’irfipét commercial étant déductible, 
les taux cumulés de l’I.R.C. et de 
l’impét commercial sur le bénéfice 
équivalent vnormalement 5. une charge 
globale déterminée comme suit:

‘

~~
~ ~ 

Bénéfice imposable: 100,00 
A _ 100 x 10 Impot commerCIal: -— = 9,09 

110 
Assiette de l’I.R.C. 90,91 

90,91 X 40 
I‘.R.C. = 36,36 

100 
Bénéfice net 54,5 5 
Impét commercial 9,09 
I.R.C. 36,36 45,45 

100,00 

8. Donne’el succincte: .mr [es amtre: im- 

a) 

184 

pat: fmppzmt le: Jocie’té: ale capitazzx 

Impéts annuels 
aa') Impét sur la fortune 

Assiette: Fortune nette réelIe au 
lei: janvier, reviséé en principe 
tous les trois ans. Les immeubles 
y sont comptés pour leur valeur 
unitaire. 
Le taux est de O,5% l’an. 
'Cet impét n’est pas déduct'ible du 
bénéfice imposable. 
Impét commercial sur les capitaux 
diexploitation 

bb) 

Assiette: 1a méme que pour l’im- 
pét sur la fortune, sous réserve de 
l’addition des emprunts de plus 
d’un an et de la déduction des 
valeurs unitaires des immeubles. 
Taux: en général O,5% l’an. 
Impét déductible. 

cc) Impét sur le total des salaires 
Assiette: Somme des traitements 
et salaires payés. 
Taux: en général 1,2%. 
Impét déductible. 

dd) Imp6t foncier. 
Assiette: valeur unitaire. 
Le tau'x s’établit comme suit: 
Taux de base: 0,1% de la valeur 
unitaire mul'tiplié par le coeffi- 
cient communal qui varie généra- 
lement selon Ia catégorie des im- 
meubles entre 100% et 400%. 
Un taux de l’ordre de 300 5. 

350% est souvent fixé pour les 
immeubles industriels, ce‘ qui 
établit 'l’irfipét y relatif entre 3% 
et 35% de la valeur unitaire. 
Impét déductible. 

ee) La taxe ‘d’abonnement 
Assiette: Valeur de toutes les ac- 

' tions, parts et obligations émises 
par la société, calculée dr’aprés 1e 
cours de bourse moyen de l’année 
précédente, at .2‘1 de’faut, selon une 
estimation. 
Taux: 0,36%. 
Cet‘te taxe constitue un forfait qui 
libére les transactions effectives 
sur titres luxembourgeois de tout 
'impét de mutation. 
La taxe, censée payée pour compte 
des porteurs des titres, n’est pas 
déductible. 

b) Impéts prélevés occasiOnnellement 
2121), Le droit d’apport de 1% sur les 
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9. 

bb) 

'biens ct sommes mis en société,' 

soit lors, de la constitution, soit 
lors d’une augmentation de capi- 
tal. 

Impét déductible. 
Le droit de‘ mutation sur lesventes 
d’immeubles, l‘equel est normale- 
ment £1 charge de l‘acheteur. 
Assiette: Prix you valeur vénale 
réelle‘ supérieure au prix. 
Taux: 6% plus un additionnel de 
3% ‘sur les ‘immeubles s‘itués sur 
le .territoire de la Ville de Luxem- 
'bourg. 
Du point dé vue comptable, Ce 
droit s’ajoute au prix d’acquisi- 
tion. 
Le droit de transcription de 1% 
sur les achats d’immeu‘bles. Pour 
1e sufplts, Voir les :régles énon- 
cées sub bb); 

dd) La taxe sur la valeur ajoutée 
Taux normal:10%. 
Taux réduit: 5%. 
Droits d’accise et de douane 
Pour mémoire. 

cc). 

ee) 

ff) Droits d’enregistrernent autres que 
le droit_d’apport et le droit de 
mutation 
Pour mémoire. - 

Re’gz'me ypécz'al die: socie’te’x Halding 

:1) Est admise au régime «Holding» tonic 
.société luxembourgeoise qui a pour ob- 
jet exclusif 1a Prise de patticipations, 
sous quelque forme que ce soit, dans 
d’autres entreprises ‘luxembourgeoises 
ou étrangéres et la gestion .ainsi. que la 
mise en valeur de ces participations, 
de maniére qu’elle n’ait pas d’ac’tivit‘é 

‘industrielle propre ‘et qu’elle ne t-ienne 
pas un établissement commercial ouvert 
au Public. On admet qu’une société 
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Holding pent aussi. détenir des brevets, 
2‘1 condition de me les exploiter que sous 
forme de licences accordées 2‘). des tiers. 
La société Holding lest exonérée de 
tout impét sur le revenu et sur la for~ 
tune; elle est dispensée par ailleurs de 
la retenue de 15% sur les dividendes 
qu"elle distribue et de la retenue de 
5% sur les intéréts d‘obligations qu’elle 
paie. 
Par contre, ell‘e subit les retenues '51 la 

source Sur les dividendes et intéréts 
qu’elle encaisse, qu’ils, soient d’origine 
luXembourgeoise ou éttangére. 
Les contribuables résidents ‘sont tax- 
abl‘es sut les produits sociaux ou tan- 
tiérnes qu’ils retirent d’une société 
Holding. ‘ 

Les sociétés, Holding sont assujetties 

au droit d’apport spécifié sub 7. b aa) 
au taux normal de 1% et 2‘1 121 taxe 
d’abonnement spécifiée sub 7 a mi) au 
tau'x réduit de 0,16%. 
Les impéts autres quc ceux établis sur 
le revenu et sur la fortune leu; sent 
égaIEmejnt applicables. 

Appre’cizztz'on de l’I._R.C. luxembozzr- 
geoz’; dam une’ We communautzzz're 

. Régime ordihaire applicable aux so- 

ciétés non Holding 
Dans les relations du Luxembourg avec 
les Etats ayant aussi le 'systéme das- 
sique, *l’anié'nagement d’une convention 
bilatérale préventive de la double iin- 
position est relativement simple. Le 
taux d'e retenue sur di‘videndes est 

limité des deux c6tes= '21 15% ‘en général 
et it 5% (parfois 10% on. 2,5%), en 
'ce quiconcerne les dividendes de' parti- 
cipation. 
D’autre part, l’exemption des dividen- 
rdes de participation auprés d‘ela société 
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13) 

" que la retenue maintenue a 

186 

méte est étendue aux dividendes Pro- 
venant de I’autre Etat contractant. 
Ces solutions devraient étre améliorées 
tant sur le plan inter-me que sur le plan 
conventionnel par une définition plus 
libérale de la société Participante. Le 
taux de participation exigé devrait se 
\situer nettement en-dessous de celui de 
25% prévu dans la convention modéle 
de l’OCDE. 
D’autre part, 121 IOgique du systéme 
commanderait que l’Etat de la source 
renonga’it é toute .retenue sur les divi- 
dendes de participation on, 5. défaut, 

‘ urn faible 
taux, Pfit étre imputée sur celle qui 
frappe la‘ redistribution des dividendes 
par la société participante. 
H parait difficile de trouver des solu- 
tions cohérentes et équilibrées pour 
éliminer‘la double imposition des divi- 
dendcs entre un Etat pratiquant 1e 
systéme classique et un Etat dont la 
législation comporte l’avoil; fiscal, x21 

moins qu’on 1e refuse aux non-réfii- 
dents, ce qui serait 5. la fois simple et 
discrimirlatoire. 
11 est vrai qu’un avenant du 8 septem- 
bre 1970 apporté 2‘1 Ia convention de 
double imposition concIue 1e ler avril' 
1958- ‘entre la France et le Luxembourg 
étend 1e bénéfice de l’avoir fiscal fran- 
gais, sous déduction d’une retenue de 
15% sur le dividende brut .augmenté 
dudit avoir fiscal, aux résidents luxem- 
bourgeois autres que les sociétés méres. 
Il est de loin préférable que la struc- 
ture vde ‘l’impét sur les sociétés soit 
fondamentalement la méme dans tous 
les Etats membres de la C.E.E. 
Le choix parait se limiter au systéme 
classique et au systéme de l’avoir fiscal. 
Le systéme classique prééente entre 
autres 1e double avan‘tage‘dg simplifier 

la recherche de solutions préventives 
de la double imposition et de ne pas 
défavoriser l’autofinancement. 
Le grand défaut de ce systéme est de 
comporter une double charge fiscale 
é. l’égard des bénéfices distribués. On 
pourrait remédier dans une certaine, 
mesure é cet inconvénient en prévoyant 
des atténuations, en ce qui concerns 
l’imposition personnelle des associés. 
‘Le systéme de l’avoir fiscal présente en 
substance les qualités et les défauts in- 
verses de ceux du systéme classique. 
Si I’avoir fiscal devait se généraliSer 
dans la C.E.E., i1 faudrait recomman- 
der

' 

d’une part, que les taux applicables aux 
bénéfices mis en réserve ne soient pas 
excessifs, 
d’autre part, 'que dans les relations 
intracommunautaires, l’avoir fiscal 
puisse étre transmis é travers la société 
participante; aux actionnaivres de celle— 
Ci‘. 

B. Régime Holding 

Les sociétés Holding luxembourgeoises 
sont exclues du bénéfice des conventions 
de double imposition» conclues Par Ie 
Luxembourg. C’est dire qu’elles ne profi- 
tent @as des allégements normalemen't 
prévus en ce qui concerne les retenues sur 
les dividendes et intéréts qu’elles encais- 
sent. 
Dans l’hypothése 01‘1 des taux de retenue 
.unifiés .seraient introduits dans les Etats 
membres de la C.E.E. et rendus obliga- 
toires Pour toutes les sociétés résidentes de 
ces_ Efats, les so'ciétés Holding pourraient 
légitimement demmder é étre admises au 
bénéfice des conventions de double im~ 
position. L’institution d’une retenue en 
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aval serait alofs da‘ns Rune certaine mesure 
compensée par l’abolition ou l’atténua'tion 
des retenues subies en amont. 
Le fait que' ces sociétés ne sont Pas assu- 
jet-t-ies 2‘1 l’i-mpét sul; le reVenu ne .devra-it 
pas y former obstacle, car l’exemption des 

JOSEPH KAUFFMAN 

dividendes qui constituent de loin les prin- 
oipaux revenus «Holding», n’est qu’une 
application intégrale du principe «ne bis 
in idem» que d’autres Etats membges ont 
aussi consacré dams leurs législations fis- 

cales. 

1 

advanced notice of'21/2‘day 
international tax conference 

in co-operation with, the 

Chairman; J. van Hoorn Jr. 

ASSOCIATED BUSINESS PROGRAMMES LTD. ' 

International Bureau of Fiscal Documentation, announce a conference on: 

PfiflfiRESS Ml E.E.3..'WX @MREVWWSATWN 
17, 18 and 19 June —- Okura Hotel - Amsterdam 

,Speakers to be announced later
_ 

Please write for further details to: 

ASSOCIATED BUSINESS PROGRAMMES LTD. 
17 BUCKINGHAM GATE ‘—— LONDON SW1 E 6LN, 
TELEPHONE: 01 - 834 3094_ — TELEX: 917036 
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DEVELOPMENTS IN INTERNATIONAL. TAX LAW 

FRANCE 
Inforniation Memo of the Minister of Economic Affairs and Finance 

of March 11, 1974: on the repression of tax fraud 

1. LES RESULTATS OBTENUS 

Le nombre et le produit des vérifications 
de toutes sortes a plus que doublé en quatre 
ans (1969-1973). 

21) Le nombre de: we’rz'fz'mtz'om 
- En 1969, 22.829 vérifications de compta— 
bilité ont été terminées, contre 45.950 en 
1973, auxquelles s’ajoutent 11.268 véri- 
fications de situations personnelles. Le 
rythme de vérification des contribuables 
exergant une activité industrielle, commer- 
ciale ou libérale et relevant d’un régime 

.de déclaration contrélée est ainsi passé 
'd’une fois tous les 25 ans 2‘1 une fois tous 
les 11 ans environ. 

b) Le praduz‘t d2: vérifz'mtiom 
Le' produit des vérifications de compta— 
bilité était en 1969 de 1,18 milliard de F; 
H s’est élevé en; 1973 2‘1 2,95 milliards de F. 
Le montant moyen des rappels d’impéts 
par vérification est pass‘é dans la méme 
période de 52.000 F :21 64.000 F. 

c) L’orz'ehmtz'on dz; contro‘le fiscal 
Le contréle fiscal est dirigé en priorité vets 
1a destruction des réseaux de frauds orga- 
nisés. Un effort particulier a été accompli 
récemment dans le secteur immobilier. Une 
vaste opération de contréle fiscal a été 
entreprise en 1973 par les servic_es dépen- 
dant des différentes Directions des véri- 
fications de la région parisienne. Elle 
consiste en vérifications de comptabilité 
'de sociétés et en examens de situations 
fiscales de personnes physiques effectuant 
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des opérations immobiliéres. Ces contréles 
ont révélé d’importants réseaux de fraude 
fiscale se caractérisant pour l’essentiel, soit 
par l’intervention de facturiers de complai- 
sance, sois par l’interposition de sociétés 
«écran». Ce dernier procédé, beaucoup 
plus élaboré, permet de dissimuler les pro- 
fits réalisés et d’en assurer la distribution 
occulte. 
La répression pénale de la fraude a été 
simultanément intensifiée. 
Le nombre des plaintes dépose’es par l’ad- 
ministration fiscale est passé de 64 en 
1969, 51 551 en 1975; pour un montant 
total des droits fraudés de 413 millions de 
francs. 
En ce qui concerne particuliérement les 

réseau}; de fraude immobiliére évoqués ci- 
d¢SSus, zneuf plaintes ont d’ores et déjz‘i été 
déposées; 1e montant des droits fraudés 
s’éléve 2‘1 163 millions de francs (98 au 
titre des plaiqtes déposées en 1973, 74 au 
titre de celles dépOsées en 1974). Sept des 
‘pe‘r‘soflnes visées par cés plaintes ont'été 
placées sous mandat de dépét. 
Pour l’instruction des plaintes, une coor- 
dination étroite a été, instauré'e entre 
magistrats du Parquet et services fiscaux. 
Les tribunaux ont rendu, en 1973, 195 dé- 
cisions et prononcé 298- condamnations,, 
dont 185 sont définitives.

( 

Ces résultats, en trés sensible augmentation 
par rapport £11972, traduisent it 121 fois 
l’accroissemént du' nombre des plaintes 
déposées au cours des delix darniéres an- 
.nées et la diminution .de la durée des 
procédures. 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
II. LES ORIENTATIONS RETENUES 

M. Valéry Giscard d’Estaing a con‘firmé 
au Directeur général des Impéts ‘16 but 
assigné (an 1969‘ aux services fiscau’x: l’éli- 
mination. de la fraude comine phénoméne 
Tsocial. Pour atteindrc, dans un délai ‘rai'son- 
nable, cet objectif, les principes suivants 
doivent étre appliqués: 
—- isoler le fraudeur dans la sOciété, en le 

distinguant bien de‘la grande masse 
des contribuables‘ de bonne foi; — utilise: 1a technique de l’exemplarité 
en recherchant systématiquement les 

‘ plus ~gros~ fraudeurs et en les pour- 
sui-vant‘ en justice. 

L’application de ces, principes conduiraz‘ v a poursuivrc sans rela‘iche l’effort du 
contréle fiscal. L’objectif assigné 2‘1 l’admi- 
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nistration fiscale est d’abaisser progressive- 
ment 1a périodicité moyenne de vérifica- 
tion des entrepxises et d‘e_s contribuables les 
plus importants dont les revenus ne sont 
pas" déclarés par des tiers. Les moyegs d1; 
service séront adaptés en conséquence; 

l_ — maintenir scrupuleusement 1e respect 
des procédures et des garanties prévues par 
la 101. M. Valéry Giscard d’Esfaing a done 
‘prescrit Z’étczblz'uement d’zme c/aazrte dz; 

contribmzble vérifz'é 
. 
rappelant l’ememkle 

dew mm el de: devoirj tam! tie: contribu- 
45195‘ v‘e’rz‘fiéx qzze ale: agent: ckazrgé’s ale: 
yérz’fz'catz’om. Cette almrte Jam adremée a 
c/Jzzczm day Imperieum de: 1772,1176“ at 

- rename pulfliqfle dam Le: moi; guz' vim~ 
fient. Elle :em remiss cm débm ale: ‘opém- 
tz'om de vérifz'mtz'om all tonm'bzmble con- 
cemé. 
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UNITED KINGDOM 
Budget Speech 1974

~ 

On March 27, 1974 the Cbamellor of five Excbéguer pmnozmted My Budget 
Speech. Some of the highlights are reproduced Ive/ow.

~ 

I. INDIRECT TAXATION 
“I deal first with indirect taxation. Here 
my aim is to help pay the cost of reducing 
the price of the more essential goods by 
increasing the tax on the less essential. The 
previous Government abolished purchase 
tax, with its separate rates, in favour of the 
Value'Added Tax with its single positive 
rate of 10 per cent. 
“In this form, it suffers from a major dis- 
advantage. Any increase in the standard 
rate of 10 per cent. would push up the 
cost of living for the average person by 
raising prices across the Whole range of 
taxable goods and services, essential and 
less essential alike. For this reason I do 
not propose any change in the standard 
rate of VAT. 
However, although I am not altering the 
xtandam’ rate of VAT, I am proposing 
some changes in the coverage of the tax. 
Many Members on both sides of the House 
have always argued that it is inexcusable 
to charge VAT on essential aids for the 
disabled, such as kidney machines and in- 
valid chairs; and on protective clothing, 
such as miners’ and quarrymen’s helmets 
and safety boots. 
“I agree, and shall be bringing forward 
an Order to zero-rate these classes of 'gopds 
as soon as possible. The consequent loss of 
revenue will be very small. 
“I have considered giving similar help to 
charities b'y zero-rating them. But there are 
many difficulties, not least how to define 
What most of us would regard as genuine 
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charities.. Charitable status has been much 
abused in recent years. So I must renounce 
that option now. 
“However, most charities will benefit from 
some of the Proposals which I shall be 
announcing later. 
“I now pass to the Customs and Excise 
revenue duties ~— those on alcoholic 
drinks, tobacco and hydrocarbon oils for 
example. These are not levied as' a per- 
centage of price, like VAT. They are spe- 
cific sums levied 0n given quantities of the 
goods concerned, and ‘these sums have not 
been increased since 1969, although Prices 
generally have increased greatly. 
“In other circumstances I‘ would be tempt- 
ed at least to restore the real value of the 
revenue duties to What it was five years 
ago and I believe most People would 
regard this as highly reasonable in present 
circumstances. This would have increased 
Government revenue by about £1,450rn. in 
a full year '— enough to cover the whole 
cost of all the Governmenti's expenditure 
proposals — pensions, food subsidies, and 
housing — thellot. 
“But to do so now would produce a sub- 
stantial net rise in the retail price index 
which would add to the pressure on the 
threshold prOvisions of the Stage Three we 
have inherited. I must therefore resign my- 
self to a more limited objective. 
“So far as oils are concerned, I recognise 
that because of the increases in world 
prices, the cost of all petroleum products 
has risen sharply. 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
“Nevertheless, I believe that there is a 
good case for increasing the total taxation 
of road fuel, both to help conserve our 
supplies of oil and to reduce the pressure 
on Our road system and to make life more 
tolerable in our towns and countryside. 
This will help te secure the economic use 
of scarce resources and so contribute to- 
waxgds achieving one of my main aims. 
“However, I appreciate that a straight in- 
crease in the revenue duty on patrol and 
derv would increase commercial transport 
costs and this would give a further up- 
wards push to prices in general. I there- 
fore propose that t/ae xtmdard rate of value 
added tax would apply to petrol and other 
road fuel; from April 1.. The normal VAT 

7 Provisions for deducting input tax will 
apply to the VAT on road fuel purchased 
by all commercial and industrial under- 
takings registered for the tax, and neither 
industrial costs nor bus fares should there- 
fore be effected by the increase. 
“As with hydrocarbon oils, so the rates of 
duties on alcoholic drinks and tobacco have 
not been raised. since 1969. Indeed, when 
VAT was applied to these goods, the rates 
of revenue duty were abated by such 
amounts as were necessary to ensure that 
the’ total tax burden, through duty and 
VAT was not, on average, increased. 
“1 consider that a greater contribution 
should now be sought from these goods. 
I therefore Propose that the duty on spirits 
should be raised by such an amount as 
would increase the total tax burden (in- 
cluding the consequentiaLVAT effect) by 
the equivalent of '20P a standard bottle of 
Whisky or gin of average strength and 
Proportionately for other spirits. 
"I also propése to increase the ‘tax ’burden 
(including VAT) on all wines including 
British wines by the equivalent of 10p a 
bottle on average. I think it appropriate 
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that the same increase should apply to light 
.table Wines; consumptiOn of which has 
been increasing rapidly, as to fortified 
Wines. 
“In normal circumstances I would have 
preferred not to change the duty on beer. 
But times are not normal and I am sure 
that beer drinkers will accept that they too 
must make a further contribution. I there- 
fore propose to increase the tax burden 
(including VAT) on beer by the equivalent 
of 1p a pint on average; 
.“In the case of the tobacCo duty, too, I 
believe an increase is justified. Consump- 
tion has been rising steadily- and, while I 
do not necessarily subsCribe to the prin- 
ciple that the Consumption of tobacco pro- 
ducts should be curbed by fiscal means, I 
proposed to. increase'the duty by such an 
amount as, Will increase the total tax burden 
(including VAT). on cigarettes by an aver- 
age of 5p a packet of 20. 
“I have carefully considered whether I can 
seek a contribution from the betting duties, 
I have ‘COncluded that an increase in the 
rate of duty on ‘on-cou‘rse betting would 
not be in the best interests of racing and, 
would not be justified. The same con- 
siderations do not, however, apply to off- 
course betting and I propose to increase 
the rate of duty from 6 per cent. to 7% Per 
cent. 
“I also propose to increase the rate of pool 
betting duty from 33% per cent. to 40 per 
cent. I estimate that these changes, which 
will effectively operate from the end of 
this month, will' yield £30m. in a full 
year. 

II. TAXATION OF WEALTH 
“Before describing my direct tax proposals, 
I should outline very briefly the Govern- 
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ment’s position on a tax credit system. 
“We believe that there are serious diraw- 
backs to the tax credit scheme proposed 
by the previous Administration. We have 
not taken any decision against the principle 
of a negative income tax, which was the 
subject of considerable study under the 
previous Labour Government. 
Fz'm‘ly, this Government intendx to z'mfm; 
duce 472 47171214! wealth tax on the ride. 

Such a tax is an accepted feature of many 
other countries’ taxation systems. But it 

will be a new departure in this country, 
and I believe it should be introduced 
only after a thorough Public disCussion 
about the precise form it should take, the 
rate at which it is levied, and its relation- 
ship with other forms of taxation. 
“My first step towards this reform will, 
therefore, be the publication of a Green 
Paper during the summer. 
“Secondly, I intend to take measure: to 

cloxe the loop/701m w/oz'c/a prevent the 
extate duty fiom performing 25/93 role 
amz'gned to it. Nothing is more offensive 
to the vast majority of ordinary taxpayers, 
most of Whom are subject to PAYE, than 
the knowledge that people far better off 
than themselves are avoiding taxation by 
exploiting loopholes in the existing law. 
“If the existing estate duty operated effec- 
tively, the great concehtrations of Private 
wealth would already have been broken 
up, and with them many of the unfair 
advantages Enjoyed by generation after 
generation of thé heirs and relatives of 
wealthy men. In Practice, however, the 
estate duty has always been a largely 
avoidable — indeed a voluntary -—— tax. In 
particular, it does not bite on transfers of 
wealth made long enough before death to 
fall outside the charge. My first priority is 
to remedy its defects. 
“The U.S., Australia, Canada and most of 
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Western Europe have faund it necessary to 
reinforce their estate duties or inheritance 
taxes with gift taxes levied either on the 
donor or donee. I therefore propwe to 

introduce t/az'x year in my yetond Finance 
Bill a tax on lifgtz'me gifts (that is, any 
transactions containing an element of 
bounty and including gifts in settlement) 
which will mesh in with the existing estate 
duty so as effectively to replace it with a‘ 

comprehensive ’tax on all transmissions of 
Personal wealth. 
Since the estate duty is charged on the 
testator’s Property, and not on the donee’s 
receipts, it follows that the new associated 
tax on gratuitous transfers of capital during 
life should fall on the donor — as it does 
in the US, but the rates will not neces— 
sarily be as high as in the estate duty. 
“The estate duty in its present form has 
been part of our :taX system since the reign 
of Queen Victoria. We may argue from 
time to time about the precise rates at 
which estate duty is levied, but I cannot 
believe that any Members can reasonably 
complain if I now take steps to see that 
a tax which has been on the Statute Book 
for nearly 80 years is at last made effective. 
“The new tax will take effect from to-day 
and will include provision for a charge, 
falling on trustees, 0n capital taken out of 
a settlement and on changes in beneficial 
interests in Possession under a settlement. 
“I recognise that to some, who may be 
affected by these new tax proposals and 
who are unfamiliar with the way they 
operate in other western Countries, they 
may seem revolutionary in the extreme. I 

can assure them that while I am determined 
to ensure that the new taXes will 'be effec- 
tive instruments for redistributing wealth 
as a means to greater justice and equality 
in our society, I am concerned that they 
should operate fairly on those affected and 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
I will listen to any reasonable represen- 
tations which will help me to secure this 
end. 
“I come now to a series of other measures 
which are designed to prevent individuals 
or groups from escaping taxation which 
the community as a whole undoubtedly be- 
lieves lshould be paid. 
First, the taxation of [and and pmperty 
development '—— where I think the whole 
House agrees action is long overdue. 
“In the'Gracious Speech it was said that 
proposals would be prepared for bringing 
into public ownership land required for 
development. Work on these proposals is 
pressing forward but it will take some time 
to carry the necessary legislation thrdugh. 
In the meantime, I propose to continue 
with the proposal announced on Decem- 
ber 17 for charging as income certain capi- 
tal gains arising from the disposal of land 
and building with development value or 
potential. 
“It would not be. right that disposals 'of 

land made since December 17 which will 
have taken into account this proposal, 
should not bear the impact of the tax 
changes proposed. The necessary legislation 
will be included in the Finance Bill. It 
will, I fear, be lengthy and complex, but 
I hope I can count on co-operation in its 
passage from all parties in the Opposition. 

. 
“In preparing our proposals for bringing 
development land into public ownership, 
we shall of course have to consider their 
relationship with the tax system in general 
and with these last proposals in particular. 
“The proposals announced on December 
17 had a Second aspect, namely, that the 
first letting of a non-residential develop- 
ment should be treated as a disposal for 
the purposes of tax on capital gains. 
“I propose to implement this proposal, 
Since it is already well prepared. 1 made 
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it clear after the December proposals wére 
announced that I did not regard them as 
adequately dealing with the gains made 
from property development. I have not 
changed my View, and will be considering 
in the coming year what further action is 

required. 
“Second, szmender of qualifying life 
amumnce policies. A number of artificial 
schemes have been devised for the Partial 
or complete surrender of a policy’s value, 
with the effect that the policy holder is 

entitled to claim tax relief in respect ofi an 
amount of premiums greatly exceeding his 
actual net outlay on the policy concerned. 
“Once more, after full consultation with 
the Life Office Association I have decided 
to introduce arrangements whereby in de- 
fined circumstances ‘the amounts to be sur— 
rendered to the policy holders are reduced 
by the whole or a. part of the tax relief 
which the policy holders have been entitled 
to claim in respect of .those policies. 
“The necessary legislation will also be in— 
cluded in‘my second Finance Bill. It will 
apply to surrenders of bonuses in the same 
way as other surrenders in respect of life 
policies, and will apply to all policies taken 
out after to-day. ' 

"T/az'rd, Friendly Societies. These societies 
have traditionally existed to provide rela- 
tively modest cover against needs arising 
from (for example) sickness, old age and 
dcath; and their income has been exempted 
from taxaaccordingly. 
“Recently, the Inland Revenue have be- 
come aware of attempts to use the Friend- 
ly Societys’ exemption as a cover to build 
up tax-free funds on behalf of wealthy 
investors. I regard this as a Particularly 
blatant form of tax avoidance. 
“After full consultation with the Friendly 
Societies Liaison Committee — and I 
should emphasise that societies represented 
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on the Committee have not been involved 
in transactions of this kind — I have de- 
cided to introduce in the Finance Bill 
measures to secure that the Friendly Society 
tax exemptions are denied forthwith to the 
bodies organising these schemes and that 
a tax charge is made on any gain accruing 
after today and realised by an individual 
on encashment of his investment. 
“I also propose to reverse the Previous 
Government’s legislation on share option 
and incentive Ic/aemex. As we made clear 
when we were in Opposition, we have 
always regarded the benefits to directors 
and employees under schemes of this kind 
as Part of the Pay for the job, and it fol— 
lows that such benefits ought to be taxed 
in the same way as normal remuneration, 
instead of being liable simply at capital 
gains tax rates. 
“Legislation'will, therefore, be included 
in the Finance Bill to impose full income 
tax liability on benefits from all share 
option and incentive schemes, that is in- 

cluding the employee own-as-you-earn 
scheme as well as the so~called executive 
schemes. 
“The legislation. will have immediate 
effect, and, in the case of share options, 
the charge will apply to all options exer- 
cised after to-day. 
“Another measure of the last Labour Gov- 
ernment which our predecessors reversed 
was the 'proflixz'on under whit/a a claild’x 

inveytment income wax aggregate? for tax 
pzzrpom with that of the 5/1274"; parent. 
When in Opposition, we made it clear that 
we regarded aggregation as socially just, 

and that we would restore the position 
when we returned to power. This, I now 
propose to do. 
“Butbecause of the preparatory work re- 
quired, aggregation cannot commence until 
April 1975, and the necessary provisions 
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will therefore be included in my second 
Finance Bill. 

III. FOREIGN INCOME 
“I now turn to the subject of taxation of 
foreign income — a subject which aroused 
great public interest during the so-called 
Lonrho affair last spring. 
“It has been the law for many years that, 
where a man goes overseas to do a job, 
and all the duties of the job are carried 
Out abroad, then the earnings from the job 
are taxable on What is called the “remit- 
tance basis” ~—— that is, if and when they 
are brought back to this country. This was, 
perhaps, a reasonable approach before the 
days of air travel and multinational com- 
panies. But under modern conditions these. 
provisions can be, and are, used by UK. 
residents to avoid their proper tax liabili- 
ties.

' 

“My proposals will apply from the start 

of the 1974-75 tax year. They are as fol- 
lows:

' 

“Pint, the remittance baxz's will in general 
came to apply to eamz'ngx by UK. refi- 
dem‘: from owned: employmentx, Wade: 
and profem‘om, and the basis of taxation 
Wil be changed instead to the income 
arising from overseas employment, irre- 

spective of the amount remitted. 'But, be- 
cause of the special considerations apply- 
ing to incomes of this kind, the tax assess,- 
ment Will be limited to 90 per cent. of the 
full amount of the income. 
“In this way we shall recognise the special 
importance to the UK. economy of this 

income, and the expenses which are often 
incurred in earning it, and at the same 
time, we shall ensure that the individuals 
concerned do not escape tax. The same 
treatment will apply to pensions from over- 
seas received by ULK. residents. They will 

Bulletin Vol. XXVIII, May/mai no. 5, 1974



Pay on the full amount, subject to the 
10 per cent. reduction. 
The Chief Secretary will later announce 
somewhat Jimzflczr propoml: 4pplying to 
foreigner: temporarily working in Britain’ 

Whose employer is resident abroad} Ob- 
viously they are not in quite the same 
position as. 'persons who live here on a 
permanent basis and they will be assessed 
to tax on half of their earnings. 

1V. TAX AVOIDANCE 
“Last December the previous GoVernment 
announced its intention of stopping a new 
avoidance device concerned with the pur- 
chase of depOsits of money in a way that 
gets round last year’s legislation on the 
exploitation of certificates of deposit. I 

propose to carry this intention through and 
the FinanCe Bill will contain the necessary 
provisions. _ 

“My attention has also been drawn to a 
defect in the existing capital gains tax pro- 
visions dealing with deprecigtory trans- 
actions within groups of companies. This 
defect will be put right with effect from 
to-day. 
“The avoidance of tax‘ is by no means a 
Prerogative of the wealthy. It is rightly 
resented wherever it takes place. I Shall 
therefore be proposing some measures re- 
lating to thé so—called ‘lump’ in the build-r 
ing industry. 
“Their purpose is to tighten up the oper- 
ation of the existing tax deduction scheme 
until we can bring in more substantial 
measures;

' 

“I believe that the series of measures for 
reducing tax avoidance which I have just 
described will be heartily welcomed by the 
overwhelming majority of citizens at all 

income levels. who regularly pay the full 
‘tax due on their incomes. 
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“In the long run, effective measures 
against tax avoidance may enable us so to 
enlarge the base on which tax is levied that 
increases in the rates of tax may be un- 
necessary. Meanwhile, I hope that what I 

have already propos’ed will make it easier 
for those concerned to carry the additional 
burdens I must now describe. 

V. CORPORATION TAX 
“Now for Corporation Tax. Companies 
have in general been doing rather better in 
the last year or two, and profits last year 
reached a very high level. There was, in 
fact, ‘a significant increase in the~share of 
total national income going to companies. 
“In these circumstances, it is only right 
that companies should bear their share of 
the cost of putting the economy back on 
course. 
“I Propose, therefore, fim‘ that the Car- 
poration Tax rate for the financial year 
1973. would be 52 per cent, a little above 
the rate of' 50 per cent, which I think has 
been generally expected; and secondly, that 
companiex Mould be asked somewhat to 

accelerate t/ae payment of a proportion of 
the corporation tax for the flex! year, 
“This acceleration will work on the fol- 

10wi-ng_lines. As from April 1, when they 
pay their advance Corporation Tax on dis- 
:tributions, they' will have_to make an ad- 
ditional payment of a half of that sum. 
This extra amount will then be set off 
against their Corporation Tax liability on 
their profits for their accounting years 
ending in 1974-75. 
“I propose that small companies shall be 
charged at a rate of 42 Per cent. Building 
societies, Co-operative societies and hous- 
ing associations will remain chargeable at 

their present rate of 40 per cent. 
“I must deal here also with the rate of 
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tax on gains accruing to companies. The 
law now provides for a fraction only of 
capital gains to be included in a com- 
pany’s taxable Profits, so that the effective 
rate on gains is less than the rate applied 
to income. I propose that this effective rate 
for the financial year 1973 shall be 30 Per 
cent. ' 

“I propose also to continue for the finan- 
cial year 1973 the effective Corporation 
Tax rate of 15 per cent. on gains going to 
investment and unit trusts to match the 
credit given last year on gains made on a 
sale by unit-holders.

I 

“The oil companies present a special prob- 
lem so far as their Profits are concerned, 
and Particularly as to the question of how 
to ensure that profits from North Sea oil 
bear their proper weight of Corporation 
Tax. 
“My predecessor announced in his Budget 
last year that he proposed, to follow the 
recommendations of the 1973 report of the 
Public Accounts Committee and introduce 
legislation this year. 
“This legislation would enable administer- 
ed prices to be prescribed for oil for UK. 
tax purposes, and Would ensfire that oil 
companies’ accumulated losses cannot be 
set against profits of the Continental Shelf. 
“On a later occasion it was stated that the 
Conservative Government had decided not 
to meet another point made by the Public 
Accounts Committee in relation to group 
relief for capital allowances on investment 
unconnected with the North Sea. 
“It is clear that there will have to be legis- 
lation affecting, among other things, the 
tax treatment of oil company losses and 
the Computation of their profits for tax 
purposes. However, though I do not 'neces- 
sarily reject my predecessor’s approach, I 

am, of c0urse, not bound by it and I shall 
want to consider this matter as a Whole, 
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in the context of the Government’s Pro- 
Posals to ensure that the public derive an 
adequate share of the very large profits 
flowing from the Continental Shelf and to 
remedy existing shortcomings in the tax 
treatment of oil companies. 
“These are major issues requiring more 
than three weeks consideration. I shall, 
therefore, not be bringing forward pro- 
posals on this matter in this Budget, but, 
when I do, I will ensure, as was intended 
by the Rt. Hon Member for Altrincham - 

and Sale1 that the EXChequer does not 
suffer from the delay, and my propqsals 
will deal comprehensively both with the 
accumulated losses up to December 31, 
1972 and with liabilities accruing from 
January 1, 1973 onwards. 

VI.‘ INTEREST ON OVERPAYMENT 
OF TAX 

“I now turn to a minor, but important, 
aspect of tax administration. I share the 
View which has been gathering force in 
recent years, that a taxpayer is entitled to 
some compensation by way of interest 
when repayments of incomeetax due t9 him 
are unduly delayed through no fault of 
his own. 
“The administrative difficulties are very 
great. Nevertheless, the second Finance 
Bill will include provision for a neces‘sarily 
simplified scheme of compensation when 
rtax repayments to individuals are delayed 
in circumstances of this kind beyond 
April 5 in the year following the year of 
as‘sessment. - 

“There will also be provision for Paymenf 

1. Mr. Barbér the former C'hzipcellor of the 
Exchequer. 
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of interest on overpayments of estate duty 
and the newtax on gratuitous transfers of 
capital. 
“Conversely, .the Bill will also include new 
measures to encourage the PmPt payment 
of tax due to the Exchequer. 

VII. INDIVIDUAL INCOME TAX 
“One of the worst consequences of infla- 
tion has been to force mére and more of 
the worse-off into paying higher tax be- 
cause their money incOmes have increased 
although their real earnings have risen very 
much leSS. 
“To relieve those at the bottom of the 
scale, I therefore propose to increase the 
main tax allowances and so to Put up the 
threshold for income tax. The personal 
allovvance for single people will go up by 
£30, and that for married couples by £90. 
I am proposing a substantially higher in- 
crease in the married allowance because 
this has, in recent years been falling behind, 
in c‘bmparison with the single allowance; 
I also propose to increase the income tax 
child allowance. This is the only way open 
to me of giving ‘early help to the great 
majority of families since it is not adminis- 
tratively possible to introduce family allow- 
ances, or some form of child credit for the 
first child in the immediate future. 
“The increase for child allowances will be 
£40 at each of the three rates. The total 
cost of these changes in allOwances will be 
515m. in 1974-75 (£654m. in a full yéar). 
The number of taxpayers relieved from 
income tax in the coming year, as a result 
of these changes in tax allowances, will be 
1% million (including earning wives). 
“I Propose to give further help to the 
worse-off in relation to age exemption. 
Successive Governments have increased the 
age exemption limit to take account of in- 
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creases in National Insurance retirement 
Pensions, to avoid a pensioner being 
brought into tax liability simply by reason 
of the pension increase. I propose to fol- 
low this Practice, and the increases in age 
exemption income limits required as a 
result of the Government’s proposals on 
the pens-ion front will be fairly substantial 
ones.

‘ 

The age exemption incOme limit for a 
single persdn will be increased by £85, - 

from £700 ‘to £785, and for married cou- 
ples by £130, from £1,000 to £1,150.» The 
marginal fraction, by which the relief is 

withdrawn when a pensioner’s income 
slightly exceeds these limits, will have to 
be increased slightly, in order to avoid an 
unreasonably wide marginal band. It will 
go up from 50 per cent. to 55 per cent. 
The cost of these changes will be £18m. 
in 1974-75 (£50m. in a full year). 
“Now the news which some may find less 
agreeable. The raising of the fax thres- 

hold, the cost of the improved, pensions 
and other benefits falling on the Ex- 
chequer, and the actions we are taking on 
food subsidies, and housing, make it in- 

evitable that I should increase the revenue
‘ 

from tax on incomes. 
“I will deal first With the proposal made 
by my Predetessor last December for a 
surcharge on surtax for 1972-73. The ar- 
rangements for imposing this surcharge 
were already in train when we came to 

power, and I Propose to carry out my Pre- 
decessor’s intentions, with one exception? 
“This is the exemption for the elderly. We 
see no justification for excusing the 
wealthy man from payment of the sur- 

charge simply because he has stopped 
working — 0r indeed when he is. still 

earning vast sums — because he is Over 65. 
It will therefore. apply, on the lines an- 
nounced by my predecessor, but to all tax- 
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payers irrespective of their age. 
“My next proposal is for a change in the 
structure of the rate schedule. 
“At present we have a very Wide basic 
rate band of £5,000 taxable income, and 
the rate of tax then jumps by 10 per cent. 
to the next band of liability. After this 
point, the successive bands of liability in- 
crease by 5 per cent. steps. 
“I propose to reduce the Width of the basic 
rate band, and at the same time to make 
the progression more smooth, by inserting 
a new band below the first of the higher 
rate bands. This band of income will be 
taxed at a rate 5 percentage points above 
the basic rate, and will be £500 wide.. 
“In other words, it will start at £4,500 
taxable income. This change by itself will 
bring in £12 million additional revenue in 
a full year. 
“A second structural change relates to the 
investment income surcharge. At Present, 
the rate of this is 15 per cent, and it is 

levied on investment incomes above 
£2,000. 
“We made it clear when we Were in 
Opposition that we though this starting 

‘ 

point unju'stifiably high, and ‘I now pro- 
pose to reduce this to £1,000 investment 
income. The rate of surcharge on the slice’ 
of income from £1,000 to £2,000 will be 
10 per cent. 
“The starting point for the elderly, that is 
people over 65, will however be £1,500, 
and they will pay surcharge at the rate of 
10 per cent. on the slice of income from 
£1,500 to £2,000. This change will bring 
in about £40 million in a full 'year. 
“Before coming to the rates of income-tax, 
I must refer to one other proposal — 
which will not be unexepected.” 
“In 1969, my Rt. Hon. Friend who is now 
Home Secretary took measures. to curb ex- 
cessive personal borrowing by Withdrawing 
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the tax relief on interest for Private bor— 
rowings except for specified purposes. 
These measures were cancelled by the Rt; 
Hon. Gentleman the Member for Altrin- 
cham and Sale in 1972. 
“We have never wavered in our belief 
that my Rt. Hon. Friend’s legislation was 
right, and I believe that the experience of 
the last two years has proved our case. It 

is obvious nonsense for the Exchequer to 
subsidise inessential borrowing at any time, 
let alone in the current state of the 
economy. 
“In the last two years it has been a factor 
in the excessive growth of the money sup- 
ply. I therefore propose to include in the 
Finance Bill provisions broadly reintro— 
ducing the 1969 legislation, but with two 
material differences. 
T/ae fin: relate: to tax relief on mortgage 
im‘ereyt paid by owner-occupiem. At the 
present moment when there is a universal 
shortage of housing for ordinary families, 
there can be no justification for giving tax 
subsidies for the provision ‘of luxury houses 
or second homes. 
*‘I propose, therefore, that in future an 
owner-occupier will be entitled to relief 
only for a loan to acquire or improve his 
principal place of residence, and the relief 
will be limited to the interest on a mort— 
gage up to £25,000. 
“This is a generous limit —— indeed, some 
may think it overgenerous ~—— but on prac- 
tical grounds we need a single limit for 
the Whole country and one that can reason- 
ably be expected to stand for some time. 
“The other difference from the 1969 legis- 
lation relates to interest on overdrafts. In 
1969 relief was allowed on overdraft 
interest so far as it related to qualifying 
purposes. 
“This was an easy condition to take ad- 
vantage of, and I propose, therefore, that 
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this time there should be no relief for 
interest on overdraft facilities. If a loan 
is to qualify for relief it must be tied to 
a Particular qualifying put-pose. 
“The new conditions for relief will apply 
to all loans taken‘ out after to-day. Interest 
on‘ existing loans will continue to qualify 
for relief as at present for a period of six 
years with the exception .of overdraf inter- 
est. This will qualify for relief up to the 
end of 1974-75. 
“1 estimate the tax yield. from these pro.- 

posals at £20m. in 1974-75 and £100m. 
sin a full year. 
"Fz'mlly, I tum to the rate; of income tax. 
As I have already made clear, I require .to 
raise from the taxpayer a substantial 
amount of additional revenue for the 
coming year. 
“In order to bring in the necessary sum, 
I propwe to inflame the hair rate of in- 
come. tax by 3? in the lbw/mi.2 This in- 

crease in the basic rate will have two 
consequences. The first is an increase in 
the rate of Advance Corporation Tax, 
which will be adjusted to keep in step. 
“T/ae second will baa c/aange in the family 
allowance deduction, more commonly 
known as claw-back. This is necessary, 0: 
the amount recovered through tax would 
be greater than the addition to family 
allowances to which the deduction relates. 
“The change here will be from £60 de- 
duction to a £52 deduction; The higher 
rates of income tax —. and that includes 
the intermediate band, 5 per cent. above 
the basic rate, which I have just announced 
—— will also be increased by SF in the £, 
with the exception of the highest rate of 
all. 

“This rate, at present 75 per cent; will be 
increased to 83 per cent, that is, there will 
be an increase of 5 percentage points over 
and above the general 5 per cent. increase. 
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The result of this will be that for the 
biggest investment incomes, the rate of tax 
will be significantly higher than in 1970- 
1971. It will become 98 per cent, that is 
a top rate of 83 per cent. plus 15 Per cent. 
investment income surcharge. 
“The higher tax deductions willfake effect 
from the Week beginning May 4. This is 

the earliest date by which the new tax 
tables can be printed" and distributed to 
employers. . 

“I recognise that this unavoidable lapse of 
time before the new tax rates can be 
brought into effect will mean that em- 
ploy'ces’ will have to face heavier PAYE 
deductions in the first week of the new 
rates, since the tax for that week will in- 
clude the back tax due at .the new rates 
from the beginning of t the income tax 
year. 
“But this effect will be cushioned by the 
increases in the single and married allow- 
ances, which will also take effect at that 
time. The result will be that extra tax will 
only be paid that week by people earning 
more than £17.75 per week, if single, or 
£34 if married. Be‘IOW these points the 
level of tax deduction will in fact drop. 
“It will take rather longer for tax offices 
to make the PAYE coding changes needed 
to give effect to the increased child allow- 
ances. These will come into operation 
generally in the Week starting July 20. 
‘fI estimate that the changes in the ratgs 
of income-tax which I‘am proposing will 
yield £778m. in 1974-75 and £954m. in a 
full year.” 
“The composite rate charged for building 
societies in the coming year will as usual, 
be determined by the changes taking place 
in the rates. of tax and the taxable incomés 
of their depositors. Taken by itself, how- 

2. From 50% to 53%- 
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ever, an increase in the basic rate of 
income-tax tends to result in a smaller 
increase in the composite rate. 
“Second, the building societies will benefit 
from their exemption from the general 
increase in the rate of corporation tax, and 
from the ending of the tax advantage on 
guaranteed income bonds. I recognise that 
all this falls short of a solution to the 
problems which the building societies now 
face, but I hope the Houée will welcome 
it as a step in the right direction. 
“I can now sum up the effect of my pro- 
Posals. 
“Leaving aside the increase in pensions, 
which is largely matched by higher con- 
tributions in the normal way, and the rise 
in nationalised industry prices, which is 

needed to offset the higher costs of the 
industries, the net increase in expenditure 
which I have announced amounts to a little 
"under £70011]. in 1974-75, 
“The increase in taxation ,is, however 
nearly £1,400m. — that is, twice as much. 
Thus, the effect of my proposals is to 
reduce the public sector borrowing require- 
ment by £700m., and to bring it down to 
a little over £2,700 m. I have thus achieved 
the target I set myself —— a reduction of 
£1,500m. on the figure of over £4,250m. 
for 1975-74. 
In terms of demand for resources, I ex- 
pect my proposals to have a mildly re- 
straining effect, so that by the end of the 
year demand may be running at about 
£200m. lower \than would otherwise have 
been the case. As this is a little less than 
one-third of 1 per cent. of the likely GDP 
at that time, these Budget proposals are 
thus broadly neutral. 
“I estimate that, on this basis, output in 
the final quarter of this year will have 
recovered to a level some 2% per cent. 
higher than a year earlier. This should 
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secure a rate of growth which will let us 
take full advantage of our export oppor— 
tunities and foster the confidence necessary 
for industrial investment. 
“In social terms, my proposals will involve 
a significant redistribution of income. For 
a married man with two children under 11, 
the tax threshold is raised from about 
£21.50 a week to nearly £25.00 a week. If 
he is on £30 a week, his net take-home 
pay will rise by about 85p a week. Indeed 
up to £54 a week, which is well above 
average earnings, all married men with 
two children will find that the burden of 
their income tax and National Insurance 
contributions will be reduced to some 
extent. 
“On the other hand, a man in similar 
circumstances earning £200 a week will 
pay nearly £4 a week more tax, and a man 
earning £1,000 a wéek with £10,000 in- 
vestment income will Pay just over £74 a 
week more. 

CHART I 

New Income Tax Table

£ 
0— 4,500 33% (basic rate) 

4,500—~ 5,000 38% 
5,000— 6,000 43% 
6,000— 7,000 48% 
7,000— 8,000 55% 
spec—10,000 58% 

10,ooo——12;ooo 63% 
12,ooo—~15,000 68% 
15,000—20,000‘ 73% 

over 20,006 83% 
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CHART II CHART III 
Income Tax Burden 1973-74 income Tax trdeh 1974-75 

Single Married Married Single Married Married 
persons persons persons persons 'persons 

' 

persons 
income income all investment income income all investment 

Income all earned all earned income Income all earned all earned income 

£ 1,500 18.1% 14.5% 14.3% '£ 1,500 19.3% 14.0% 17.3% 
£ 2,000 21.1% 18.4% 18.4% 2,000 22.7% ‘18.7% 23.7% 
£ 2,500 22.9% 20.7% 23.7% 2,500 24.8% 21.6% 28.6% 
.£ 3,000 241% 22.3% 27.3% 5,000 26.1% 23.5% 31.8% 
£ 4,000 25.5% 24.2% 31.7% 4,000 27.8% 25.9% 35.9% 
£
£ 
£ 
.£ 

858:3».t 

5,000 26.4% 25.4%. 54.4% 5,000 28.9% 27.3% 38.3% 
10,000 36.2% 35.2% 47.2% £ 10,000 39.1% 37.7% 50.7% 
50,000 65.3% 63.0% 79.42% £ 50,000 71.2% 70.8% 85.4% 
100,000~70.2% 70.0% 84.7% £100,000 77.1% ~ 76.9% 91.7% 

Bulletin Vol. XXVIII, May/mai no. 5, 1974 201



UNITED STATES 
Revenue Ruling 74-92 concerning :the container method of ocean transportation 

under the German-United States Tax Treaty 

The Internal Revenue Service has been 
requested to define the scope of activities 
that the Service deems to be included 
Within the exemption contained in Article 
V of the United States-Federal Republic 
of Germany Income Tax Convention (Con- 
vention), TIAS 3133, 1955-1 C. B. 635, 
with respect to shipping companies using 
the container method of ocean trans- 
portation. 
Article V of the Convention provides that 
profits derived by an enterprisge of orie of 
the contracting States from the operation 
of ships or aircraft, shall be exempt from 
tax by the other State. 
Under the authority granted by Article 
XIX(2) of the Convention Ithe competent 
authority of the Internal Revenue Service 
and the German Federal Minister for Eco- 
nomy and Finance have agreed pursuant 
to an exchange of letters to interpret the 
phrase “operation of ships” as that phrase 
is used in Article V of the Convention in 
the following manner: 
\In View of the fact that shipping com- 
panies are utilizing the “container” method 
of ocean transportation, centain ancillary 
activities connected with container trans- 
portation would be included Within the 
provisions applicable to the operation of 
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ships in international traffic. 
The specific activities of the shipping 
company to be included are the following: 
1. Providing the containers and special 
under-carriage for transportation to the 
.port of departure and on board the ship 
during the ocean transponta/cion; 
2. Transferring the containers from the 
under-carriage or from railway carriages 
on board the ship; 
5. Transportation on board ship; 
4. Unloading the containers on special 
under-carriage or railway carriages in the 
port of destination; 
5. Providing the containers and special 
under-carriages for transpont-ation from the 
port of destination to the customer. 

Income from the above activities will be 
treated as income from the “operation of 
ships,” as that term is used in Anticle V 
of the Convention, provided that no special 
charge is imposed on the customer for the 
ancillary activities mentioned in items 1 
and 5 above. .' 

Accordingly, the United States will grand: 
a reciprocal tax exemption to those Ger-A 
man shipping enterprises covered under 
the Convention engaged in such ancillary 
activities. 

' 
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USA BRANCH 
Educational activitiex daring 1973 

The educational activities of the USA 
Branch are conducted by the Scientific and 
Educational Committee of the Branch and 
by its Regional Committees. These meet- 
ings are very well attended and’ generate 
an enormous enthusiasm, indicating that, 
despite the plethora of meetings sponsored 
by other organizations, our specialized 
meetings fill an important need. 
Because of the number of our meetings 
held during 1973, the list set forth below” 
reflects merely the subjects and the speak- 
ers or the chairmen. of the longer sessions. 
(Unless otherwise identified, the persons 
named below afe members of the USA 
Branch.) 

1. Meetiflgs arranged by the Scientific and 
Educational Committee (Co-Chair- 
men: ]arnes G. O’Brien and Arthur 
M. Hayes) 

February 2, 1973, New York City 
Joint all-day meeting of USA and ‘Can- 
adian Branches 
Subject: The Negotiation of a. new 

United States-Canadian Tax 
Treaty —-— A discussion of 
the issues in light of the 
recent Canadian Tax Reform 
Act. 

(Io-Chairmen: David R. Tillinghast 
' 

Philip F. Vineberg 
(Phillips & Vinebe‘rg, 
Montreal) 

December 5, 1973, New York City 
Subject: Current Developments in 

German Taxes 
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Speaker: Dr. Jakob Strobl 
(Strobl, Killius & Vorbrugg, 

_ Munich) 

2. Meetings arranged by Regional Com- 
172}t 

Weitem Regional Committee (Chairman: 
Francis J. Walsh) 
[anmzry 19, 1973, San Francisco 
Subject: Recent Judicial Develop- 

ments in the §482 Area 
Speaker: Claude Hogan 
April 6, 1973, Los Angeles 
Subject: New Treaty Developments 
Speaker: Nathan N. Gordon 
May 24-25, 1973, Mexico City 
Joint Meeting of USA and Mexican 
Branches 
Co-Chairmen: Dr. Roberto Casas (Mexico) 

Francis J. Walsh 

Mid-Atlantic Regional Committee (Chair- 
man: Chester C. Hilinski) 
jammy 23, 1973, Philadelphia 
Subject: Tax Consequences of 

I 

Changes in Foreign 
Exchanges Rates 

Speaker: Edward D.. Ryan 
La'w;' Tax Problems in 

September 18, 1973, Philadelphia 
Subject: Changes in the UK. Tax 

Law; Tax Problems in 
U.K.’s entry into the EEC; 
Pending U.K. Treaty Nego- 
tiations. 

Speaker: Mark H'. Sheldofi 
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IFA NEWS 

Val/dingo” Regional Committee (Chair- 
man: Mitchell Rogovin) 
May 10, 1973,, Washington 
Subject: The Current Controversy 

Over U.S. Taxation of 
Foreign Income. 

Speaker: John S. Nolan 

264 

3. Annual Meeting, November 16, 1973 
Assistant Secretary of the Treasury Frederic 
W. Hickman, our guest of honor and 
speaker, delivered an address on “The 
Tax Systems of Eastern Europe, Applica- 
tion to US. Business”. This was published 
in the February, 1974 issue of the Journal 
of Taxation; 
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business into another entity, with reference to 
case law and literature. ' 

Library International Bureau of 
Fiscal Documentation no. B 7841 
WP-VERZEICHNIS 1973; UMFASSEND WIRT- 
SCHAFTSPRUFER UN D WIRTSCHAFTSPRU— 
FUNGSGESELLSCHAFTEN, SOWIE VEREIDIGTE 
BUCHPRUFER UND BUCHPR‘UFUNGSGESELL 
SCHAFTEN. 
Published by IdW—Verlag, Diisseldorf, 1975. 
64 —|— 977 pp., DM 68.00. 1973 publication of 
registered and assimilated accountants, listed in_ 
alphabetical order and by region. 
Library International Bureau of 
Fiscal Documentation nq. B 7767 

INTERNATIONAL 
SETTING INTERCORPORATE PRICING POLI- 
CIES. 

Published by the Business International Cor- 
poration, New York, 1973. 95 pp. 
Research report concerned with how inter- 
natidnal companies can approach the task of 
establishing consistent and managerially effec- 
tive corporate transfer pricing policies and the 
procedures for worldwide operations. 
Libfary Internation'al Bureau of 
Fiscal Documentatlon no. B 7785 
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TAX TREATIES BETWEEN DEVELOPED AND 
DEVELOPING COUNTRIES, 
4th report. Published in New York, 1975. 
206 pp., $8.00. 
Report containing papers prepared for the fourth 
meeting of the Ad Hoc Group of Experts of the 
United Nations held in Geneva from 4 to 
15 December 1972 on r0ya1ties, dividends, ex- 
change of information, tax sparing and alter- 
native measures. 
Library International Buteau of 
Fiscal Documentation no. B 7825 

IRELAND 
OUTLINE OF THE PRINCIPAL INCOME TAX 
AND CORPORATION PROFITS TAX RELIEFS 
FOR THE YEAR 1973-74 HAVING SPECIAL IM- 
PORTANCE IN RELATION TO INDUSTRIAL 
PRODUCTION. 
Published by the Revenue Commissioners, 
Dublin, 1973. 4 pp. Leaflet No. 4. 
Survey of the main relief provisions in Irish 
income tax law, including depreciation allow- 
ances and relief for exports, activities on Shan— 
nOn Airport, etc. 

Library International Bureau of 
Fiscal Documentation no. B 7858 

ITALY 
ACCANTONAMENTI ED ONERI DIVERSI: LORO 
DEDUCIBILITA ALLA LUCE DELLE NUOVE 
NORME, 
by A. Fantozzi. Published by the Banco di Roma, 
Rome, 1973. 23 pp. Convegno di studi sul 
terna: i1 reddito d’impresa, 10/12 dicembre 1975. 
The deductibility of expenses and provisions. 
Library International Bureau of 
Fxscal Documentation no. B 7809 
COMPONENTI STRAORDINARIE; SOPRAV- 
VENIENZE PASSIVE E PERDITE; GLI ADEM- 
PIMENTI: NORME GENERALI DI CONTA- 
BILIZZAZIONE,

I 

by E. Ardito. Published by the Banco di Roma, 
Rome, 1973. 31 pp. Convegno di studi sul 
terria: 11 reddito d’impresa, 1’0/12 dicembge 
1973. 
The influence of losses and capital depreciation 
on busineSS profits. 
Library International Bureau of 
Fiscal Documentation no. B 7807' 
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GLI ATTIVI CIRCOLANTI: VALUTAZIONE 
RIMANENZE DI‘ MAGAZZINO E TITOLI; I 
LAVORI IN CORSO, ' 

by E, Giannetta. Published by the Banco di 
Roma, Rome, 1973,. 49' pp. Convegno di studi 
sul tema: i1 reddito‘ d’impresa, 10/12‘ dicembre 
1973. 
The valuation of inventory. 
Library Iritemational Bureau of 
Fxscal‘ Doéumentation 110. B 7810 

GL1 ATTIVI IMMOBILIZZATI LORO VALUA- 
ZIONE E AMMORTAMENTO, ‘ 

'by R. Lizzul. Published ‘by the Banco di Roma, 
Rome, 1973. 25 pp. Convegno di smdi sul tema: 
i1 reddito‘ d’impresa, 10/12 dicembre 1973. 
Study of valuation and depreciation of business 
assets. 

Library International Bureau of 
Fiscal Documentation no. B 7814 
GLI ‘OBBLIGHI DEL CONTRIBUENTE: LA 
DICHIARAZIONE; ‘SUA NATURA GIURIDICA 
E CONTENUTO FORMALE,» 
by -E. Grassi. Published by the Banco di Roma, 
Rome, ,1973. 20 ‘pp. Convegno di studi sul 
tema: i1 reddito d’impresa, 10/12 dicembre 1975. 
The nature of the income ‘tax return and the 
obligations of the taxpayers in this respect is 
dealt with here. 
Library International Bureau of 
Fxscal Documentation :10. B 7811 

JAPAN 
AIR POLLUTION CONTROL IN JAPAN; SUP- 
PLEMENT TO REPORT SUBMITTED TO THE 
UNITED NATIONS CONFERENCE ON THE 
HUMAN ENVIRONMENT. 
Published by the Environment Agency, Tokyo, 
1972. 60 pp. 
Special report providing basic information on 
air pollution control in Japan. Various com- 
‘prehensive meaSures taken by the central and 
local governménts ‘to prevent such pollution and 
‘to provide a better and more healthful living 
environmént for the people are covered. 
Library International Bureau of 
Fiscal Documentation no. B 7881 

WATER POLLUTION CONTROL IN JAPAN; 
SUPPLEMENT TO REPORT SUBMITTED TO 
THE UNITED NATIONS CONFERENCE ON THE 
HUMAN ENVIRONMENT, 
Published by the Environment Agency, Tokyo, 
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1972. ‘54 pp.
_ 

Special report providing basic information on 
water pollution control in Japan. Various com- 
prehensive measures taken by thc central and 
local governments to prevent such pollution and 
to provide a better and more healthful living 
environment for the people are covered. 
Library International Bureau of 
Fiscal Documentation no. B 7880 

NETHERLANDS 
BELASTINGEN; INKOMSTENBELASTING, VER- 
MOGENSBELASTING, VENNOOTSCHAPSBE- 
LASTING, . 

by A. J. van Soest. 12th ed. by P. den Boer, 
F. W. G. M. van Brunschot and J. van Soets. 
Published by S. Gouda Quint—D. Brouwer 8: 

Zn., Arnhem, 1974. 436 pp., Hf 39.75. 
Introductory textbook explaining the Nether- 
lands :individual income tax, net wealth tax and 
corporate income tax laws, including a text of 
statutes and reference to case law. 
Library International Bureau of , 

Fiscal Documentation no. B 7866 
'DE BELASTINGKRANT 1974. 
Published by Bonaventura, Amsterdam, 1974. 
63 pp., Hf 2.50. 
Informative guide for filing 1973 individual 
income tax returns. 
Library International Bureau of 
Fiscal Documentation no. B 7876 
HET BELASTING-ABC 1974, 
4th edition. Published by Bonaventura, Amster- 
dam, 1973. 112 pp., Hf 4.90. 
Guide providing information for filing 1973 
individual income tax returns. 
Library International Bureau of 
Fiscal Documentation no. 1?; 7874 

NEW ZEALAND 
LAND AND INCOME TAX HANDBOOK, 
4th revised edition by T. F. Paul. Published 
by Butterworths, Wellington, .1972. ’8 + 558 
pp., £2.80. 
Handbook explaining the land tax, individual 
income tax and corporate Income tax, as well as 
the PAYE system and payroll tax. Double 
taxation agreements are discussed. The material 
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BOOKS 

is updated as of the Land and Income Tax 
Amendment Act 1971. 
Library International Bureau of 
Fxscal Documentation no. B 7892 

NORWAY 
NQKKELEN TIL SELVANGIVELSEN FOR 1973. 
by O. Saastad. In: Skatt 0g Budsjett No. 8-1973. 
Published by Norks Skattebetalerforening. Oslo. 
104 pp. 
197?: individual income tax guide. 
Library International Bureau of 
Fiscal Documentation no. B 7848 

‘PHILIPPINES 
WHERE DOES YOUR TAX MONEY G0 IN THE 
NEW SOCIETY? IT GOES BACK TO YOU IN 
THE FORM OF ESSENTIAL SERVICES. 
Published by the Bureau of Internal Revenue, 
Manila, 1973. 22 pp. 
Illustrated booklet‘ clarifying the purposes of 
tax payment. 
Library International Bureau of 
Fiscal Documentation no. B 7854 

SPAIN 
DIE SPANISCHE WIRTSCHAFT; WIRTSCHAFTS- 
POTENTIAL UND ENTWICKLUNGSMOGLICH— 
KEITEN. 

' Published by the Deutsch Handelskammer fiir 

Spanien, Barcelona, 1973. 20 pp., DM 10.00. 
Booklet providing information on the Spanish 
economy in the past, present, and future. 
Library International Bureau of 
Fiscal Documentation no. B 7773 

STEUERRECHT IN SPANIEN, 
by G. Friibeck. Published by Verlag Neue 
Wirtschafts-Briefe, Heme, 1975. 112 1313., DM 
21.00. 
Monograph explaining the taxes imposed in 
Spain. Investment policy of foreign inVestmegt 
in Spain with an emphasis on the German in- 

vestors is dealt with as well as the double 
taxation treaty between Germany and Spain. 
Library International Bureau of 
Fiscal Documentation 'no. B 7762 
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SWEDEN 
OVERSYN AV MERVKRDESKATTEN. 
Del I: materiella. regler. Published by Finans- 
departmentet, Stockholm, 1973. '8 + 241 pp. 
First part of a report prepared by an expert 
committee surveying the Swedish turnover tax 
on value added as far as the taxable events are 
concerned. References to the provisions in other 
European countries and recommendations are 
made. 
Library International Bureau of 
Fiscal Documentation no. B 7515 

SWITZERLAND 
DER INNERKANTONALE FINANZAUSGLEICH, 
by H. Hauser. Published by Paul Haupt, Bern, 
1971. 227 pp., Sfr./DM 56. Schriftemeihe 
,,Finanzwirtschaft und- Finanzrecht”, 5. 

Study of the innercantonal fiscal relations. 

Library International Bureau _of 
Fiscal Documentation no. B 7856 
STEUERENTLASTUNGEN AUF GRUND VON 
DOPPELBESTEUERUNGSABKOMMEN~ FUR DI- 
VIDENDEN, ZINSEN, LIZENZGEBUHRBN, UND 
PRIVATE PENSIONEN UND RENTEN; UBER- 
SICHTEN, WEGLEITUNGEN, FORMULARE.. 
Published by Eidg. Steuerverwaltung, 
1973. 177 pp., Sfr. 8.00. 
Survey of tax relief by virtue of double taxation 
treaties with respect to dividends, interests, 
royalties and private pensions and rents, in- 
cluding an explanatory note and fogms. The 
same publication is available in French. 

Bern, 

Library International Bureau of 
Fiscal Documentation no. B 7750 

SWITZERLAND/GERMANY 
DOPPELBESTEUERUNGSABKOMMEN DEUTSCH- 
LAND—SCHWEIZ NEBST ZUSKTZEN UND 
AUSSENSTEUERGESETZ ; HANDAUSGABE 
Published by Handelskammer Deutschland- 
Schweiz, Zfirich, 1973. 61 pp. 
Text of the double taxation treaty between Ger; 
many and Switzerland of August 11, 1971, as 
Well as the law against tax avoidance and other 
by—laws related to the subject matter. The present 
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publication is a reprint from a loose-leaf work 
by‘ H. I. Meyer-Marsilius and D. Hangarter. 
Library International Bufeau of 
Fiscal Documentation no. B 7756 

UNITED KINGDOM 
BRITISH TAX GUIDE. 
Published by Commerce Clearing House, Inc., 
Chicago, 1970, 3 vols. . 

Loose-leaf publicationjn three volumes designed 
for use by firms and‘ tax advisers in the United 
States and Canada with interest in the United 

. Kingdom income tax system. Vol. 1 contains 
explanations based on the official law, regula- 
tions, with reference to case law and illustrative 
examples. Vols. 2 and 3 contain texts, of statutes, 
regulations and circulars. 

Library International But'eau of 
FISCal Documentation no. 13 7820 

COMPANY LAW REFORM: PRESENTED TO 
PARLIAMENT “BY THE SECRETARY OF STATE 
FOR TRADE AND INDUSTRY “BY COMMAND 
OF HER MAJESTY, JULY 1973. 
Published by Her Majesty’s, Stationery Office, 
London, 1973. 22 pp., 16 p. Cmnd. 5391. 
White paper on the reform of company law With 
considerations to be affected by the developing 
policies of the EECi The government intends to 
publish later this year a separate Grgen paper 
which will discuss proposals for the closer in- 
volvement of employees in company affairs. 
Library International Bureau of 
‘Fiscal Documentation no. B 7853 
DYMOND’S DEATH DUTIES, 
15th edition 'by R. K. Johns, and R. R. Green- 
field. Published by Oyez Publishing, Ltd., Lon- ' 

don, 1973. 2 vols., £25.00. . 

Handbook explaining the estate duty law as of 
January 31, 1973, with reference to case law. 
Volume I contains an explanatory text; volume 
II cantains‘ a text of statutes, etc. The editions 
will be kept up-_to-date by the periodical issue 
of supplements. 
Library International Bureau of 
Flscal cumentation no. B 7797 

ELEMENT OF THE LAW OF INCOME AND 
CAPITAL GAINS TAXATION, 3 

9th edition by C. ,N.‘ Beatfie. Published by 
Stevens 8: Sons, London, 1970. 32 + 526 pp., 
£3315. 
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General survey of the United Kingdom income 
tax, cor‘poréttion tax and capital gains tax de- 
signed as an introductory text. 
Library International Bureau pf 
Fiscal Dogumentation no. B 7348 

PRACTICAL TAX SAVING, 
2nd edition, by A. Nelson-Jones and B. 
Smith. Published by Butterworths, London, 
1975. 26 + 317 pp., £3.80. ‘ 

Work which confines itself to transactions and‘ 
situations which cpnfront businesses, their pro—

‘ 

prietOrs and Employees. The law 'is stated‘as of ' 

September 1, 1975. ' 

Library Internatiénal Bureau of 
Fiscal Documentation no. B 7764 

TAXATION KEY To CORPORATION TAX; 
FINANCE ACT 1975 EDITION, ‘ 

5th edition by T; L. A. Graham and P. E. 
Hughes, Published by the Taxation Publishing, 
Company, Ltd., Lond'on, 1973. 317 pp., £2.40. 
Annual guide to corporation tax law, explained 
as of the amendments made by the Finance Act 
1975‘, with full réference to imputation system, 
distributions and dose companies. 
Library International Bureau of 
Fiscal Documentation no. B 7840 

THE TAX CREDIT SCHEME AND THE RE- 
DISTRIBUTION OF INCOME, ‘ 

by' A. B. Atkinson, Publishedby the Institute 
for Fiscal Studies, London, 1973. 10 + 90 pp., 
£1.50, Publication No. 9. 
Study concerned with the objectives of the intro- 
duction of the‘ negative income tax proposal 
contained in. the tax credit system papers. 
Library Internatiénal Bureau of _ 

Fiscal Documentation no. B 7769 

UNITED KINGDOM/EEC 
BRITISH TAXATION AND THE COMMON 
MARKET; A VOLUME OF ESSAYS WITH CON- 
TRIBUTIONS BY DODSWORTH, TH. GEORG- 
AKOPOULOS AND K. SCHNEIDER, 
by D. Dosser. Published by Charles Knight 8: 

Co., London, 1973. 10 + 180 pp., £55.80; 
Several essays ‘by experts discussing the various 
implications which tax harmonization may have 
fer the United‘ Kingdom on the vVaILIe added tax 
system, the activity in the field of excise duties, 
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and the conflict between the Commission’s phi- 
losophy and British intentions over the cor- 
poration tax. 

Library International Bureau of 
Fxscal Documentation no. B 7871 

U. S. A. 
INDIVIDUALS’ FILLED-IN TAX RETURN 
FORMS, 1974 EDITION; INCLUDING SAMPLE 
FILLED-IN FORMS, 
SHEETS, CHECK LISTS. 
Published by Commerce Cleaging House, Inc, 
Chicago, 1973. 96 pp., $2.00. 
Guide for the preparation of 1973 individual 
income tax returns. 

RATE TABLES, WORK 

Libragy Internatignal Bureau of 
Fiscal Documentation no. B 7822 
NEW MEXICO PROPERTY TAXES AND THE 
20-MILL LIMITATION; A REPORT TO THE TAX 
STUDY COMMITTEE AND THE LEGISLATIVE 
SCHOOL STUDY COMMITTEE IN RESPONSE 
TO SENATE MEMORIAL 22 OF THE THIRTIETH 
LEGISLATURE SECOND SESSION, 1972, 
by E. B. Gill. Published by the New Mexico 
Legislative Council Service, Santa Fe, 1973. 8 —l— 
126 pp. ' " 

Report presenting a study of an appropriate 
method of allocating the revenue of the prop- 
erty tax to school districts, municipalities, coun- 
ties and other political subdivisions. 
Library International Bureau of 
Fiscal Documentation no. B 7870 
PATHWAYS T0 TAX REFORM; THE CON- 
CEPT OF TAX EXPENDITURES, 
by S. S. Surrey. Published by’ the Harvard Uni- 
versity Press, Cambridge (Mass), 1975-. 14‘ + 
418 pp., $12.00. 
Study of tax expenditures which involve govern- 
mental financial assistance given through the 
tax system rather than through direct methods 

.of the regular budget, i.e. direct aid as a new 
vehicle for providing for tax reform. 
Library International Bureau of 
Fiscal Documentation no. B 7894 
STOCK VALUES _AND DIVIDENDS FOR 1974 
TAX PURPOSES. ' 

Published by Commerce Clearing House, Inc., 
Chicago, ‘1974. 175 pp., $4.00. 
This book presents stock values and dividénds 
for use in the preparation of state and local 
personal property tax and federal aid state in- 

. 
come tax returns. 
Library International Bureau of

‘ 
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LOOSE—LEAF SERVICES 
Releases fgom'March 1—-—-March 31 

BELGIUM 
FISCALE DOCUMENTATIE VANDEWINCKELE. 
BOEK DER BAREMA’S, ' 

Tome I, release 34 
Tome II, release 17 
Tome IV,'release 27 
Tome V, release 21 
Tome VIII,7release 126 
Tome X, release 29 
Tome XI,‘reIease 50 
Tome XIII, release 17 
.E. K, Vandewinckele,‘ Bruggé/CED Samsom 
N.V., Brussels 
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GUIDE FISCAL PERMANENT, 
release 350 - 

G. vanden Avyle, Brussels 
HANDLEIDING DER INKOMS'TENBELASHNG, 
release 51 
C. E. D. Samsom N.V., Brussels 
IMPOTS ET TAXES, 
releases 2325 bis, and 234 
_C. E. D. Samsoni N.V., Brussels 
TRAITES DES IMPOTS SUR LES REVENUS, 
relcase 51 - 

C. E, D. Samsom N.V., Brussels 
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CANADA 
CANADA TAX LETTER, 
release 217 
Richard de Boo, Ltd., Toronto 

DENMARK 
SKATTEBESTEMMELSER — Skattebestemmelser? 
release 76 

'A.S. ‘Skattekartoteket 'Informationskontor, Co- 
penhagen 

E. E. C. 

DROITS DES AFFAIRES DANS LES PAYS DU 
MARCHE COMMUN. 
release 73 
Edition Jupiter, Paris 

FRANCE 
DROITS DES AEFAIRES, 
release 43 
Ed. Législatives et Admin-istratives, Paxis. 
MEMENTO LAMY — Fiscal, 
releases A and B — Social, 
release U 
Services Lamy», Paris 

GERMANY 
DEUTSCHE STEUERPRAXIS. NACHSCHLAGWERK 
PRAKTISCHER STEUERFALLE, 
releases 32-35 
Verlag Dr. Otto Schmidt K.G., Kfiln-Magienburg 

HANDBUCH DER BINFUHRNEBENABGABEN, 
release 1 - 

v. d. Linnepe Verlagsgesellschaft K.G., Hagen 

HANDBUCH DER GMBH, 
release 7

_ 

Verlag Dr. Otto Schmidt K.G., Kala-Marienburg 

KOMMENTAR ZUM GEWERBESTEUERGESETZ; 
release 28 
Verlag Dr. Otto Schmidt K.G., Kfiln-Marienburg 
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KOMMENTAR ZUM 
_ 

MEHRWERTSTEUER- 
GESETZ - Schomburg/Kuhr, ‘ 

release 49 
Hermann luchterhand, Neqwied'

l 

PRAKTISCHER FUHRER BURCH ‘DAS‘ STEUER- 
RECHT. J. Theis, . 

releases, 49, 50 
Verlag Dr. Otto Schmidt K.G'., Kala-Marienburg 

RWP. RECHTS~ 
STEUERRECHT, 
release 170

_ 

Forkel Verlag, Stuttgart-Degerloch 

UND WIRTSCHAFTS PRAXIS 

STEUERERL'ASSE IN KART-EEORM; 
release 150 

v 
.’ 

Verlag D1; Otto Schmidt K.G., Kala-Marienburg 

UMSATZSTEUBRGESETZ (MI-EHRWERTSTEUER). 
Kbmmentar von Dr. G.’~Rau, -D;. E. ~Diirx‘wachter, 
release 17 .‘ 

Verlag Dr. Otto Schmidt K,G., Kala-Marienbuxg‘ 

WORLD TAX SERIES - GERMANY _REPORTS, 
release 56 
Commerce Clearing House, Inc., Chicago

‘ 

NETHERLANDS 
DE BELASTINGGIDS, 
release 6 
Uitgeversfnij, 
Zn., Arnhem 

S.‘ Gouda. Quint, D. Brouwer 8:
‘ 

BELASTINGBERICHTEN — Omzetbelasting BTW, 
release 118 
—— Vennootsohaipsbélasting, 
release 47 — Inkomsteubelasting, 
releases 282 and 283 
—— Internationale zaken, 
release 107 ~ — BTW en bedrijf, 
release 61 
N. Samsom N.V., Alphen a.d. Rijn 
BELASTING WETGEVINGSERIE — Inkomstenbelasting I, II, 
release 30 — Loonbelastin'g, 
release 29: 
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-——- Omzetbelasting I, II, III, 
release 1.7 

‘
' 

J. Noorduy‘n en Zn. N.V., Arnhem 
FBD’S LOSBLADIG FISCAAL WEEKBLAD, 
releases 1447-1449 
~‘N.V. Uitgeverij Fed., Amsterdam 
HANDBQEK VOOR IN- EN UITVOER 
-— Tarief van Invoerrechten, 
release 119 
N.V. Uitgeversmij. E. E. Kluwer, Deventer 
KLUWER'S FISCAAL ZAKBOEK, 
release 71 
N.V. Uitgeversmij. E. E. Kluwer, Deventer 
KLUWER’S TARIEVENBOEK, 
release 131 
N.V. Uitgeversmij. E. E. Kluwer, Deventer 
NEDERLANDSE BELASTINGWETTEN._W; E. G. 
de Groot, . 

releases 105-107 
N. Samsom N.V., Alphen a, d. Rijn 
OMZETBELASTING IN BEROEP EN 
BEDRIJF, 
release 22 
N.V. Uitgeversmij. S. Gouda Quint enz., Arnhem 

(BTW) 

DE SOCIALE VERZEKERINGSWETTEN, 
release 76 
N.V. Uitgeversmij. E. E. Kluwer, Deventgr 
VADEMECUM VOOR IN- EN UITVOER, 
release 4'65

7 

N.V. Uitgeversmij. E. E. Kluwer, Deventer 
N. Samsom N.V., Alphen a.d. Rijnv 

DE VAKSTUDIE: FISCALE ENCYCLOPEDIE 
‘ -—- Inkomstenbelastingen, 

release 139 
—-— Wet ‘op de omzetbelasting, 
release 42 — Vennootschapsbelastingen, 
release 18 
——- Vermogensbelastingen, 
release 26 
N.V. Uitgeversmij. E. ‘E. Kluwer, Deventer 
VAKSTUDIE BELASTINGWETGEVING 
—- Suikerwet, 
release 6 N .V. Uitgeversmij. 113, E. Kluwer, Deventer 

21'2 

NORWAY 
SKATTE-NYTI' 
_. A, 
release 2 - 

Norsk Skattebetalerforening Huitfeldts, Oslo 

SPAIN 
CIRCULAIRES-BOLETINES DB INF ORMACION, 
February release 
Gabinette de Estudios (T.A.L.E.), Madrid 

UNITED KINGDOM 
BRITISH TAX ENCYCLOPEDIA. 
release 48 
Sweet 8: Maxwell, London 

BRITISH TAX GUIDE, 
release 140 
Commerce Clearing House', Inc., Chicago 

U. S. A. 
FEDERAL TAX GUIDE REPORTS, ' 

releases 22-25 
Commerce Clearing House, Inc., Chicago 

FEDERAL TAXES REPORT BULLETIN, 
releases 10 and 11 
Prentice Hall., Inc., Englewood Cliffs 

STATE TAX GUIDE, 
release 554 
Commerce Clearing House, In‘c., Chicago 

TAX IDEAS' -— REPORT BULLETIN, 
release 4 
Prentice Hall, Inc, Englewood Cliffs 

TAX TREATIES, 
release 265 
Commerce Clearing House, Inc., Chicago 

U.S. TAXATION OF INTERNATIONAL OPERA- 
TIONS. 
rcleases 1-3 
Prentice Hall., Inc, Englewood Cliffs 
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I. ARTICLES 

CUMULATIVE INDEX 1974 

Nos. 1, 2, 3 and 4 

Richard'D‘. Pomp: 
The United States Interest Equalization Tax 
'Sijbren Cnossen: 
Sales Taxation in Indonesia; 
Olivier Chambosse: - 

Céted’Ivoire: Lav taxation des Revénus de Valeurs Mobiliétes 
Dr. P. K. Bhargava and G. S. Srivastava; 
Tax Burden on Indian Agriculture (Part One) 
Edwin C. Harris:

. 

The Tax Treatment of Dividends in. Canada 
Dr. P. K. Bhargava and G. "S. Srivastava: 
Tax Burden on Indian Agriculture (Part Two) 
Maitre Max Hubert Brochier and ' 

Monsieur Jean Pierre Allavena: 
De la taxation des profits immobiliezs réalis-és par I’eS partic‘uliers 
en France 
Dela taxation dés profits immobiliers réalisés en France par les 
société‘s étrangéres 

René Goffin:
_ 

Taxation of Rendering of International Services ‘in Respect of VAT. 
Kailash C. Khanna: ' 

India: The Finance Bill, 1974 
Toshio Miyatake: 
1974 Change of Japanese Taxes 
Luc De Wulf: 
Taxation and Income, Distribution ‘in Lebanon 

II. DEVELOPMENTS ‘IN INTERNATIONAL TAX LAW 

III.‘ DOCUMENTS 

Exposé des Motifs
7 

Convention fiscale franco-tchécqslovaque 1‘er jamfier 1973 
U.S.A.: Emergency Windfall Profits Tax 
U.S.A.: Interest Equalization Tax (Addendum) 

C.E.E.: Résolution du Conseil 
Germany: Ruling with Respect to the Exemption from German V.A.T. 
of Certain Publicity Activities Performed for N onresident Principals 
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IV. IFA NEWS 
27th IFA Congress in Lausanne 1973 33 
Australian Branch of I.F.A. 

. 
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V‘ BIBLIOGRAPHY 
Books '35, 82, 126, 166 
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'

* 

DAVID E. EVENNETT, F.C.A.: 

THE RELEVANCE TO THE EEC OF THE NEW 
U.K. CORPORATION TAX SYSTEM AND A COMPARISON WITH,THE BELGIAN AND LUXEMBOURG COMPANY TAX SYSTEMS* 

INTRODUCTORY NOTE 
TM: paper was prepared (m 121% Febru- 
ary, 1973. T/ae prowlrz'om of the Finance 
Act 1973 and #9:; pmpamls in t/ae Budget 

‘ 

of 26th March 1974 affect 507729 of the 
point: in it and it might be helpful to 
mention them. It would be mixed that 

limiter; xbown below a: effec‘tz'we from 
1974 depend on #92 Budget propoml: be- 
coming 14w. 
From 1:: April, 1974 the mte of corpo- 
_mtz'0n tax 2': to be 52% and #96 ACT will 
be 33/67s of £192 dividend (not 3/723/95). 
In addition, companies will be liable to 
make an additional payment egmzl to one 
half of the" ACT due on dixtrz'bzztz'om. 

Both tbé ACT and the additional payment 
will be available for Jet~0ff agaimt the 
maimtream corporation tax, If the ad- 
ditional payment exceed; the mainstream 
tax it will be refunded in due mane. 
The ham”: rate of panama! tax 2': 33% 
from 1523 April, 1974 and cm individzml 
receiving 4 dividend will only get 4 re- 
payment of tdx credit w/aere 192’: own rate 

1. INTRODUCTION 
This Paper examines the new UK. tax 
system! and looks at some of the consider- 
ations to be taken into account 'by an EEC 
controlled cerporation carrying on business 
in the UK. or contemplating so doing. 
It outlines the new UK. corporation tax 
and compares the position when trading 

Bulletin Vol, XXVIII, June/juin no. 6, 1974 

of tax 1'; 1255' than 33%. 
The Finance Act 1973 4110101 4 parent 
company to mwender in ACT to 4 Mb- 
sz'dz'my company. TM: 2'; dexigned to get 
over the problem mentioned in paragraph 
2 (e). It enable; unreliewed foreign tax 
credit (whim cannot be carried forward) 
to be tmmformed into .rurplm ACT 
which am be carried fwwzzm’ and Jet-off 
against future maimtreczm liabilities. 
Stamp duty law: been altered to fit in with 
Common Mama mles. 'Witb.effect from m Augmt, 1973 it 2': charged at 1%. of 
capital contribution: to companiey. From 
Inf May, 1974 it 1': pmp to z'mreme 
the transfer duty, on [and and Wilding: 
to 2%. [mt to exempt tramfery up to 
£ 15,000; _ 

The Finance Act 1973 introduced rule: 
about the terfz'torz'al extemz‘on of ‘se 
charge to income tax, -corp0mtion tax and 
capital gaim tax. T/az'x was deyigned to 
tax profit: from Noni/a Sea oil and g4: 
opemtz'om. 

through a branch of a foreign company 
with the position Where operations are 
conducted through a separate -U.K. resi; 

dent company. '
A 

* Paper prepared for the Anglo-Belgian-Luxem- 
bourg tax seminar organized by the International 
Fiscal Association in London on May4 and S, 
1973. 
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NEW UK. CORPORATION TAX SYSTEM 

The paper then describes the measurement 
of taxable profit for corporation tax Pur- 
poses and goes on to summarise the va- 
rious other UK. taxes imposed on com- 
panies, the rates of such taxes and their 

basis of measurement. 
Lastly, mention is made of the various 
forms of relief for trading and capital 

losses and double taxation relief. 

2. THE NEW U.K. CORPORATION 
TAX SYSTEM 

(a) UK. Rexz'dent Companies 
The essential feature of ‘the new tax system 
is that UK. resident shareholders of a 
UK. resident company are, entitled to a 
credit for part of the UK. corporation 
tax suffered on the profits out of which 
dividends are paid. The mechanics of the 
tax system ensure that the company a1— 

Ways pays corporation tax of an amount 
not less than the excess of the tax credit 
given to its shareholders over the tax 
credits on any dividends it has received 
from other UK. companies. In these res- 
pects the new UK. system has much in 
commqn‘with the Belgian and French tax 
systems. A 

The main elements of the new system are: 
(i) A company is subject to corporation 

tax at 50% 1 on all i-t-s taxable profits. 
(ii) The UK. recipient of a dividend is 

entitled to a tax credit equal to 

3/7ths of the actual dividend. For an 
individual this might therefore result 
(eventually) in a -repayment of tax 
Where his own top :tax rate is less 

than 30%. Where the recipient of 
the dividend is a UK. company, if 

can pass on the credit to which it 

is entitled when Paying dividends to 
its own shareholders. 

(iii) The 50% payable by the company is 
collected in two stages: 
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(aa) Soon after making distributions to its 
shareholders it is required to make 
to the Inland Revenue an advance 
Payment of corporation tax (known 
‘as ACT) of an amount equal to- 

3/7ths of the dividends or other 
qualifying distribution. (This is 

equivalent to the credit given .to the 
shareholder, i.e. 30% of the gross 
dividend). The ACT is paid on 
account of the corporation tax liabi- 
lity of the accounting period during 
Which the dividend was paid. 

(bb);.The balance of the Company’s cor- 

poration tax liability on its income 
for that accounting period. This is 

payable nine months after the end 
of the accounting period or later in 
respect of many long established 
companies. This balance (known as 
“Mainstream Corporation tax”) is 

arrived at by deducting from the full 
amount of the liability that part of 
the ACT which can be set off 
against such Liability. In a normal 
case, 'the full amount of the ACT 
can be set off but there are many 
cases Where the ACT can be only 
pantly relieved in this way. 
This problem is explained more 
fully in paragraph 2(d). Where the 
ACT cannot be fully relieved against 
corporation tax on the profits of the 
accounting period in which the 
dividend distribution is made, the 
unrelieved amount can be carried 
forward indefinitely or back two 

1. It should be noted that the actual rate of 
tax is fixed in arrear and, therefore, is not yet 
known but is Widely expected to be 50%. Com- 
panies making profits below £25,000 will be 
subject to tax at a lower rate. This lower rate 
has been ignored in all illustrations contained 
in this paper. 
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years (but got before 1.4.7.3) to be 
set against corporation tax liabilities 
of those periods. This could give 
rise to a repayment of corporation 
tax paid in an earlier yea-r. 

(b) U.K. Tax poxz'tz'ofl of a UK. branch 
of a foreign company 

Where U.K. trading operations are carried 
on by a UK. branch of a foreign corpo- 
ration, the U.K. branch will suffer U.K. 
corpoxation tax at 50% of its taxable 
prdfiits. There will be .no credit given to the 
shareholdgrs‘ in respect of distributions by 
the company even if such shareholders are 
resident in the UK. (This does not, of 
course, affect the right of a UK. com-- 
pany shareholder holding 10% of the 
votes in the foreign company to get dOuble 
taxation relief in respect of the corporation 
tax borne on the profits out of which the 
dividend is paid).

I 

(c) ‘U.K. lax [705212071 of foreign parent 
A foreign company receiving dividends 
from.a UK. company will be subject to 

U.K.. tax in accordance with the provisions 
of the Double Taxation Agreement be- 

tween its country and the UK. Thc 
existing Double Taxation Agreements, to 
which the UK. is a party, are being re- 

~negotiated, and at the time of writing this 
paper, none have yet been amended. In 
the meantime, 5.87 (5) FA. 1972 provides 
that no UK. income tax will be Withheld 
from dividends paid after 5.4.73. This 
means that the fareign Parent will receive 
dividends f-rom a UK. company which 
has suffered 50% corporation tax on its 

profits and, like UK. resident share- 
holders, has Paid its tax liabilifties in two 
instalments (see 2(a)) but, Where the po- 
sition differs; is that a non-resident share- 
holder Will not be entitled to the UK. 
tax credit which is given to his U.K. 
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countexpar-t. It; seems likely that this loss 

of tax credit Will be modified in some 
of the Double Taxation Agreements now 
being revised and we can perhaps expect 
to see provisions similar to Those in the 
existing France/UK. treaty Where U.K. 
residents can, in certain cirCumstances, ob— 
tain the benéfirt of the avoir fiscal and 
accordingly claim a repayment of French 
tax in so far as the avoir fiscal exceeds the_ 
French dividend withholding tax on the 
grossed up dividends (-i.e. on the actual 
dividend plus avoir fiscal). For example, 
let us suppose that the new U.K./B¢lgium 
provisions will give appropriate Belgian 
shareholders the benefit of the 30% tax 
cred-it which is to be given to UK. share— 
holders but specifies that there will be a 
UK. withhdlding tax of 15%. The po- 
sition will be’ as follows: ‘—— ~ ~~~~ ~~~ ~~ 

Profitof U‘K. Resident Company 1,000 
UK. Corporation Tax 500 

Net, paid as dividend 500 

Dividend received 500 
Credit 3/7tvhsvof dividend 214 

Gross dividend 714 

UK. income tax at 15% Withheld 
‘ 

.107 

Credit received '—. 214 

Repayment from UK. Revenue .107 

Cay/a Income of Mare/30M”:— 
Net dividend from company 500 
Repayment from UK. Revenue 107~~ 
(d) ACT available for Jet-off A UK. company ’which pays little or no 
foreign tax, which has a full tax charge 
on its profits (e.g. the tax payable has not 
been greatly reduced by depreciation de- 
ductions for tax purposes which ,are great- 
ly in excess of book depreciation), which 
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NEW UK. CORPORATION TAX SYSTEM 
has not made substantial capital gains and 
which has a conservative distribution Po- 
li'cy can expect 'to be able to set-off all its 
ACT against its corporatibn tax liability. 

The company which do‘és not fit into this 
category, and there are likely to be a large 
number, can expect to find that it is 

restricted in the amount of its ACT which 
it can set off. As previously stated, the 
amount which cannot be fully relieved can 
be carried back two years or forward in- 

definitely in order to obtain relief. Where 
the ACT' relief is restricted the company’s 
tax rate on its taxable income in any year 
could, of course exceed 50%. 
The restrictions for set-off are as ' 

folloWs: '——— ‘
‘ 

(i); ACT cannot be set against corporation 
tax payable on Capital Gains (see 
2 (f) about the taxation of capital 

~~ ~~
~ 

gains), e.g. 

Trading Profits 600 
Capital Gains 400‘ 

1,000 

Corporation tax: 50% of 840* 420 
Dividend 580 

ACT payable 249 
Lem? maximum set-off against 

corporation tax— 
(50% of 600) 

_ 

130 
Unrelieved ACT 69~~ 
*Ohly 3/5ths of the Capital Géin is 
subject to Corporation Tax (see 
para. (f) for further details).~ Comomz‘z'on Tax [mid 
ACT 249 
Mainstream (420—480) 249 

E 

- 489. ~~ 
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(ii) The amount of ACT which may be 
set-off is limited to the amount which 
together with the distribution to 
which i-t relates absorbs the amount 
of trading income (Le. excluding 
Capital Gains) which is subjected to 
UK. corporation tax, e.g. 

~~~ 
Book Profit on trading 2,000 
Because of free depreciation 
for tax, taxable profit 1,000 

Corporation t'ax— 
50% of 1,000 500 

Net profit distributed 1,500~~ 
ACT payable 3/7ths x 1,500 643 
Les.r_ Maximum set-off 

against corporation tax ——~~ ~~ 
‘(50% of 1,000) 300 

Un-relieved ACT 343 

Corporation tax paid 
ACT 643 
Mainstream: 500—300 200 

843~~ 
(iii) The restriction in (ii) above can be 

particularly severe in respect of UK. 
companies which pay substantial 
amounts of foreign tax- and little or 
no UK. tax. This is because 'the ACT 
must be set-off against UgK. corpo- 
ration tax before reduction by foreign 
tax credits. This produces excess fo~ 
reign tax credits which are unrelieved 
and (because they cannot be carried 
forward) are therefore lost, I rather 
than excess ACT which although 
unreliéved in any particular year can 
be carried back for immediate relief 
or carried forward for future relief. 

(This is explained more fully in the 
next para.) e.-g. 
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Foreign profit before tax 900 
Foreign tax @ 50% 450 

Net foreign income 450 

UK. Profirtr‘before tax 100 
UK. tax 50 

—--— 50 

Net profit distributed 500 

ACT payable 3/7-ths x 500. 214 
Legs Set—off against ‘ 

corporation tax on: :— 

(a) UK. profit; 
30% x 100 30 

(13) Foreign. profit 
(Max. 30% X 
900 = 270) 
Balance of ACT 
(being lower) 184 214 

Unrelieved Nil 

UK. corporation tax paid 
ACT . 214 
Balance: 50=~30 20 

-——— 254 
Foreign tax paid 450 

684 

(e) The Interaction of ACT 
and Double Tax Relief 

The previous paragraph Outlines the ad- 
vefse position- of companies with foreign 
taxed income which have to set off ACT 
against UK. income before Double 
Taxation Relief. To give some measure of 
relief in circumstances such as these, the 
company is allowed to set ACT off first 

against U.K. income 'and then, in steps, 
against .foreign income BEFORE Double 
Ta'x Relief which has suffered the lowest 
rate of foreign tax. This enables a greater 
off-set of ACT and; therefore, a smaller 
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‘immediate liability to corporation fax and, 
in appropriate cases, can be advantageous. 
However, since ’che setting-off of ACT is 
treated as reducing the effective rate of 
UK. tax on any income, this could very 

. often mean that having to set ACT against 
foreign income 'has the effect of produ- 
cing excess unrelieved foreign tax rather 
than excess ACT. available. for ffiture re- 

lief. In the previous illustration we see 
that the Whole of the ACT has been 
treated as set Off against corporation tax, 

although 184 of it cannot in fact produce 
any current or future reduction in UK. tax 
cost. All it does is increase the ‘unrelieVed‘ 
foreign, tax viz:

~ 
Foreign income 900 
UK. tax @ 50% 450 
—— ACT set-off 184 

266 
Less Foreign tax credit 266 

Nil 

Excess Foreign tax unrelieved 184~~ 
It can be: seen from these illustrations that 
the company which pays a reduced amount 
of U.K.3corporation tax because if suffers 
high rates of foreign tax is in a worse 
position than a éompany which has its tax 
bill reduced because of high tax depre- 
ciation allowances. Both pay the same high 
amount of ACT but the former company 
has no surplus ACT to car-ry forward for ' 

future relief. This is a complicated point 
and is perhaps bes‘t'explained by a further 
illustration : 

U.K. (trading profits before tax 100 
Foreign interest (before foreign 
tax of 30) 300 

Foreign branch profit (before 
foreign tax of 240) 

I 

600 —— 1,000 
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NEW U.K. CORPORATION TAX SYSTEM 
Foreign tax (50+240) 
Dividend paid 

ACT payable: 3/7ths x 500 
Les; Maximum set-off against 

UK. Corporation tax: ~— 
(:1) Against tax-on UK. profits 

30% of 100 30 
(2) Against foreign interest 

30% of 300 90 
(3) Against foreign branch 

profits; maximum 30% of 
600 = 180, but restricted 
to balance of ACT 94 

Unrelieved ACT 
Calculation of Mainstream 
Corporation Tax 
(1) 071 UK. profit; 

100 @ 50% 50 
Lem ACT set-off 30 

(2) 07% foreign interest 
300 @ 50% 150 
Les: ACT set-off 90 

60 
L8.“ DTR 30 

(3') 0n foreign profit: 
600 @ 50% 300 
Len ACT set-off 94 

. 206 
Lew foreign tax 240 

unrelieved 34 . — 206 

Total U.K. tax paid: 214 + 50 
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270 

500 

214 

214 

Nil 

20 

50 

Nil 

“fill 

(f). Capital Gaim 
Under the new system of corporation tax 
it is expected that only 60% of a com- 
pany’s capital gains will be included in its 
total profits for the purpose of corporation 
tax. This means that a Company will, in 
effect, be taxed at 30% on its capital 
gains. Capital losses cannot be set against 
trading profits —— they can only be set 
against capital gains of the same or sub- 
sequent years. Great care has to be taken 
to ensure that loans qualify for capital 
losses if the loan becomes worthless. Ge- 
nerally the loan must be on security, under 
a deed and transferrable ‘to be absolutely 
safe. Any ACT payable cannot be set off 
against the -corpora-tion tax on capital 
gams. 

(g) S period Provzlrion relating 
_ to C1059 Companies 

A close company is one which, very 
broadly, is directly or indirectly controlled 
by 5 or fewer persons. The definition of 
“control” is very wide. 
[There are many additional tax provisions 
which are designed to prevent tax avoi- 
dance by the shareholders in these cOm- 
panies.

' 

The new tax system has the effect of in- 
creasing the taix cost in these companies 
much more than in the larger companies. 
This is because they are invariably 10W 
distributors and are thus affected more by 
the inc‘rease in the rate from 40% to 
50% than by the reduced cost of dividends 
under the new system. To give some relief 
it is intended that companies with profits 
not exceeding 23 15,000 per annum ‘will be 
taxed at 40%; this lower rate will not 
apply where an organisation has split its 

trade into separate companies ——~ the 
£ 15,000 being divided by the number of 
"companies in the group. Another effect of 
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the increased rate (for those companies 
with profits eXCeeding .£ 15,000) is that 
it is less desirable than hitherto to retain 
profits in the company and accordingly the 
close company tax rules have been some- 
what eased. 

3». CORPORATE STRUCTURE 
CONSIDERATIONS 

(a) W'laere there is an existing U .K. 
Jubxz'dz'ary company 

Where the corporation already has a sub; 
sidiary company in the UK, it might well 
be useful. to be able to consolidate the 
results of the two companies for tax pur- 
poses. eg. the existing subsidiary company 
might be quite'profiteible Whereas the new 
company could perhaps be expected to 
make losses for a few years before be- 
coming prof-irtable. Losses Could well arise 
fer tax purposes because of the high first 
year tax depreciation allowances. In order 
to get immediate tax relief in respect of 
such. tax losses, the new activity could be 
undertaken by» the existing subsidiary com- 
pany, or alternatively, the new activity 
could be carried out by a separate com- 
pany which is a subsidiary of the existing 
UK. subsidiary company. This would 
establish a “group” for UK. tax purposes 
thus enabling the losses of one company 
to be set off against the profits of the 
other. There is no U.K. Conpqm-tion tax 
on the dividends paid by a UK. subsi- 

diary company to its UK. parent. Eiren 
the ACT can be avoided if the two com- 
panies make an election to the Inspector 
of Taxes. If both UK. companies are 
direct subsidiaries of a non-resident com- 
pany then the profits or losses of the two 
companies cannot be consolidated for ‘tax 

put-poses; 
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(b) W/aere there are Jubj'z'diarz'e; 2'72 

other EEC cozmzfrz’es 
Assuming the parent organisation is a Bel- 
gian company, there could be circumstan- 
ces when it would be beneficial for it to 

hold its shares in a UK. subsidiary via, 
for instance, its French or Dutch compa- 
nies. 

As I said before, most :of the double 
taxation agreements with the ‘ UK. are 
being re-negotiated so the circumstances 
ruling at the time the decision is required 
must be carefully observed. One of course 
also has to consider the taxation of 
dividend income from the UK. in the 
hands of a French or Dutch company, 
and the taxation position of the onward 
transmission of that dividend income to the 
Belgian parent company. It could be that 
the income does not have to flow back to 
Belgium but Can instead be re—inves-ted say 
from the Netherlands. 

(c) Tax Haven Parent: or Head Officé; 
If a company resident in a tax haven has 
a branch in the UK, then the branch will 
be taxed on the basis already cxplained 
(see para. 2(b)). Where the tax payer 
will lose out in a position like this is that 
there will never, ‘a-s far as one can see; be 
a tax treaty between a tax haven country 
and the UK. In these circumstances the 
UK. Revenue Authorities are' more likely 
to scrutinise carefully the trading income 
of the UK. branch of the tax haven com- 
pany. 

4. MEASUREMENT OF TAXABLE 
PROFIT FOR CORPORATION TAX ' 

.(a) Comparimn wit/9 Belgium and 
Luxembourg tax yystem: 

The UK. system differs firorn the Belgian 

223



NEW U.K. CORPORATION TAX SYSTEM, 
and Luxembourg systems on.the following 
important Points: — 
(i) There is usually no limit on the rate 

of interest deductible (see (f) be- 
low). . 

Depreciation in the Accounts can be 
(and usually is) widely different 
from that used for tax purposes (See 
(13) below). 

(iii) Foreign income taxes are invariably 
allowed as a credit against U.K. tax 
rather than as an expense. 
Donations and payments to Charities 
and Educational bodies are not nor— 
mally deductible“ 

(v) When calculating 'the allowable bad 
debt provision, there is no overall 
restriction to a percentage of profit 
as seems to be the case in Belgium. 

(vi) No deduction can be claimed for a 
- provision for future exfiendirture or 

the mepair of industrial buildings or 
other depreciable assets. The accounts 
of a company will often, provide for 
such expenditure but no tax allow- 
ance can be given in respect thereof. 

(vii) Most entertaining expenses 'are dis- 
allowable. 

(Yiii)TaX relief in respect of losses is very 
much Wider in the UK. than in Bel- 
gium (See 6 below). 

(ix) No depreciation deduction can be‘ 

claimed in respect of buildings which 
are not industrial buildings, or in 
respect of as'sets such as investments, 
goodwill etc. 
No allowance is given for company 
formation expenses, cost of issuing 
new share capital etc. 

(ii) 

(iv) 

(X’) 

(b) Tax Depreciation 
Depreciation allowances for UK. tax pur- 
poses are called “Capital allowances”. This 
general term‘ embraces first year allow- 
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ances, annual writing down allowances 
and balancing allowances. A withdrawal 
of excess depreciation allowed when an 
asset 'is sold is known as a Balancing 
Charge. A Balancing Charge thus only 
claws back depreciation over-allowed, so 
that if an asset is sold at a price in excess 
of its original cost, there would be a 
Capital Gain on such excess (taxed at 50% 
instead of 50%). , 

The. first year allowances are now 100%. 
of the expenditure on Plant and machi- 
nery (including commercial vehicles) 
during the accounting period. The tax- 
payer can disclaim all or Part of the first . 

year allowances if he so Wishes —— in 
which case the 25% annual writing dowh 
allowance (declining basis) will be given. 
The first year' allowance is given even if 
the asset is not in use at the end of the 
accounting Period Whereas the asset must 
‘be in use for the annual allowance to be 
given. Manoeuvres Within a group designed 
to produce, first year allowances on assets 
owned by associated companies are Pre- 
-vented by a rule which stops first year 
allowances being given on second hand 
plan-t and machinery purchased from re- 
lated companies. First year allowances 
cannot be claimed in respect of motor cars, 
"but the 25% annual wniting down allow- 
ance is available in this case. 
A Bailancing Allowance 'is given Where, 
on the disposal or scrapping‘of an asset, 
its depreciated tax value exceeds the 
proCeeds of sale. 
Balancing Allowances and Balancing 
Charges. are. not given in respect of dis; 
posals after 27.10.70.'in respect of assets 
which were Par-t of a pool of assets. In 
such case the sale Proceeds are merely 
deducted from the total value of the pool. 
Capital Expenditure on Industrial Buil- 
dings qualifies for an Initial Allowance 
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of 40% together with annual allowance 
of 4% (straight line). 

(c) Dedzzctible expemex 
In general all expenses incurred wholly 
and exclusively for the purpose of the 
business of the company are deductible. 
Apart from the recalculation of fixed asset 
depreciation (as described in (b) above) 
the main expenses which are not deduc- 
tible relate to entertaining, charitable do- 
nations, company formation costs, and ex- 
penditure which is correctly regarded as 
capital. expenditure. Charges in the Profit 
and' Loss Acc‘oun-t for reserves and pro- 
visions will also be disallowed except in 
the case of Provisions for liabiLit-ies known 
to exist at the Balance Sheet date, but the 
amount of which cannot be determined 
precisely. Disallowances can also be made 
by the tax inspector to the extent that 
cos-ts are inflated (or income is reduced) 
under certain transactions with associated 
Companies. This applies in particular, 
Where the effect is to reduce U.K. tax- 
able income by effectively transferxing 
profits to non-residents. 
Where a foreign company has a branch 
in the UK. then care must also be taken 
with expenses charged by the Head Office 
to th: branch —— clearly the Inspector of 
Taxes will be looking at such items f-ai-rl'y 

closely.~1t could make things easier if the 
company did not carry out any other ac- 

tivities and charges to the UK. branch 
were made by some other non-resident 
subsidiary rather than by the Head Office. 
The double taxation treaties between the 
UK. and the non-resident’s country will 
have to be examined carefully to ensure 
the best overall resuLts are obtained fo: 
the group. (It could be that certain types 
of trading activity can be Carried out in 
the UK. without? actually attracting U.K. 
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tax. This is, of course, only of real‘ value 
if, by escaping U.K. tax, the foreign com- 
pany concerned does not suffer the same 
or larger amounts of tax elsewhere. Nay 
turally, great care would have to be taken 
when establishing this form of operation). 

(d) Reserve: and Provixz'om 
The system. of tax free reserves which is 

common in many European cqun-tries does_ 
not exist in the U.K. Provisioné will only 
be allowed if they are in respect of known 
liabilities existing at the year end or for 
specific provisions for bad of doubtful 
debts. The transfer of a taxed reserve or 
provision (which is no longer required) 
to the credit of Profit and‘ Loss Account 
will, of course, be tax free. 

(e) Valuation of Trading Stock 
Generally, inventory is valued at cost or 
net realisable value. What precisely is 

meant 'by cost is debatable and usually 
some agreement is reached with the In- 

spector as to the correct basis in any 
particular case. The main point of impor- 
tance is that the valuation of ‘stOCk must 
be on a consistent basis from year to year. 

(vf) Interest payable
_ 

Interest payable is normally deductible in 
full. Disallowances are only likely to arise 
where the interest is in reality a dividend, 
or where an. excessive sum is paid to an 
associated company (particularly when that 
aSSoC-iated company is not resident in the 
U.K.).. It will also be difficult to obtain 
a deduct-ion for interest charged by a 
foreign head office to its UK. branch; 
in such a case it would be preferable to 
arrange that the loan advance comes from 
an associated company rather than‘via the 
head office. Interest paid from the UK. 
to Belgium will normally be subject to 

15% UK. withholding tax. There would 
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be no U.K. Withholding tax if the interest 
was Paid to a Luxembourg, Dutch or Ger- 
man company. An organisation operating 
throughout Europe might therefore be 
able to take this into account when arran— 
ging the supply of foreign finance to its 

U.K. company. 
A point wonth noting in connection with 
Eurobond borrowings is that provided the 
Loan Agreement is carefully drawn up, no 
U.K. withholding tax is deductible from 
interest paid to non-residents where the 
loan money is used for the purposes of 
the U.K. company’s trade carried on 
abroad and- the interest ’is paid abroad. 
This concession also applies where the 
money is used for the purposes of the 
company’s U.K. trade provided the interest 
is paid abroad in a foreign currency. This 
provision together with the often more 
generous double taxa’oion relief provisions 
of the U.K. make it advantageous to come 
duct international trading operations 
through U.K. companies (this must be 
weighed against the ACT disadvantages, 
if any, outlined in para. 2(e)). 

(g) Franéed Invenfmemf Income 
and Group Income 

Dividends received by companies from 
other U.K. companies are known as 
Franked Investment Income. The recipient 
is not subject to any further taxation there- 
on and can utilise such inCOme to “cover” 
its own dividend payments (Le. no ACT 
will be due to the extent dividends paid 
are in effect the redistribution of divi- " 
dends received). In a group of companies, 
allowance is made for subsidiaries to pay 
dividends to their parent companies gross 
and without having to account for ACT at 
the time of payment —— these distributions 
are called group income in the hands of 
the recipient company. 

. .:< 
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(-h) Relief for Lane: 
The U.K. system of granting relief for 
tax losses is one of fihe mos-t generous in 
the world, although some of the loss re- 

liefs which led to tax avoidance have now 
been stopped. Briefly trading losses in 
respect of trades carried on on a commer- 
cial basis can be carried forward indefini— 
tely, they can be set against any income 
of the same or previous accounting period, 
or they can be set against the Profits of 
any other company in the same grbup 
(75% common U.K. ownership) for the 
same accounting period. Capital losses can 
only be set against Capital Gains of the 
same company and of the same or sub— 
sequent accounting periods. However, 
trading losses can be set against capital 
gains of the same year or of the previous 
year but not against capital gains of a 
subsequent year —— this applies to the same 
company or to an associated company un- 
der group relief. ‘ 

5. SUMMARY OF OTHER TAXES 

(a) VAT 
This 'is the subject of one of the other 
lectures so it need not be explained here. 

tmm and Emile Dutie: 
These cover impont duties and- duties such' 
as mineral oil taxes (known in the U.K. 
as the hydrocarbon oil duty), duty on to- 
bacco, Wines and spirits, etc. — these are 
broadly similar-to duds-{es imposed in the 
EEC. 

(C) National Imzmmce 
This is really 21 Payroll tax. The employer 
and the employee each con-tribute. The 
money is used to pay sickness, retirement, 
unemployment, etc. benefit. 
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(d) Stamp Duty 
This is a tax on transactions and is generally 

. very small; The transfer of property, such 
as land and buildings and shares in com- 
panies, is subject to stamp duty at 1% of 
the 'value. of the Propenty transferred. 

Stamp Duty is not payable where Property 
is transferred between parent and Subsi- 
diary companies provided there is 90% 
common ownership. There is also no 
stamp duty on the renounoing of bonus 
'shares‘ 01: rights issues for a shont period 
afrter their issue. This is, therefore, fre- 

quently a good way to transfer shares in 
private companies free of stamp duty. The 
issue of new shares by a company is not 
subject to stamp duty, although an increase 
in nominal capital (often a pre-requisite to 
the issue of new shares) is subject to 
stamp duty at the rate of 0.5%. 

(e) Real Property Tax 
This tax is known as “General Rate" and 
is the only material form of “local” 
taxation in the UK. The tax is based on 
the notional annual rental value of U.K-. 
land and buildings (known as Rateable 
Value). Each district values its properties 
for rating purposes and imposes a tax at 
a rate per £ of Rateable Value. If the 
local authority needs more income it will 
increase .the rates in the 55 (the experience 
of recent years is that this increases each 
year) but is usually unable to increase the 
Rateable Value unless the property has 
been improved in some way. The Rate- 
able Values are themselves increased pe- 
riodically when the notional annual Values 
are becoming outdated (e.g. there might 
be an interval of say 15 years between 
revaluations). These revaluations are done 
on a country Wide basis and are decided 
upon by the central Government. 
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6. FOREIGN PROFITS AND 
DOUBLE TAXATION RELIEF 

‘A UK. resident company is subject to 
UK. tax on its world—wide income. How- 
ever, the has a; system of double 
taxation relief which entitles U.K. resi- 

dents to cred-Lt foreign taxes payable on 
foreign source income or capital gains 
against the UK. tax payable on the same 
income or .gains. 
Double taxation relief is given separately 
for each source 6f income and therefore 
some U.K. tax could be payable even 
though the total foreign taxes (from 2 or 
more sources) exceed the tot-a1 ULK. tax 
thereon before double taxation relief e.g. 

Source A: Profit 100 
Tax 60 

—~-.— 40 
SoufceB: Profit 100 

Tax 4O —— 60 

100 
U .K, Tax Source A: Nil 

Source B:— 
50% of 100 50 
L35: DTR ~ 40 

10 
The excess foreign tax on source A cannot 
be offset again-st the deficiency of foreign 
tax in source B. So although the UK. 
system of double taxation relief is on the 
whole quite generous, it is not as good 
as the US. system (and in some cases the 
French system) which allows this kind of 
aggregation of foreign taxes. Nor is it as 
gvd as the Dutch '(and again in some 
cases the French) system which simply 
exempts foreign source income which has 
suffered foreign tax from home country 
taxation. 
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Foreign taxes are available for credit 
against U.K. tax either unilaterally or 
under the terms of double taxation agree- 
ments (which will specify the taxes avail- 
able for relief). If the UK. company holds 
more than 10% of the voting power (or 
where it held 10% but for reasons 
beyond its control the holding is reduced 
below this level), in addition to obtaining 
relief for any dividend withholding tax, it 

will be‘ able to claim relief in respect of 
any foreign tax on the profits out of which 
the dividend was paid. 
For Double Taxation Relief purposes, the 
rate of foreign tax is calculated by dividing 
the qualifying foreign taxes by the net 
profit before‘ tax. Thus the foreign tax 
rate is affected by such things as accele- 
rated tax depreciation not provided for in 
the books, tax free reserves, etc. 

‘228 

‘DAVID E. EVENNETT 

7. CONCLUSION 

It is difficult to draw up any general 
conclusions about Whether or not it is 

preferable to operate in the UK. through 
a UK. company or a branch of a foreign 
company or indeed whether it is preferable 
to conduct operations in some other coun- 
try instead‘ of the UK. It gould, for 
example, be beneficial for capital intensive 
industry to be established in the UK. and 
to reap the advantages of the very gene- 
rous capital allowances system, or it might 
be a good idea (because of good double 
taxation relief) to use a company as 
a holding company for conducting ope- 
rations in other par-ts of the world. A 
satisfactory decision can perhaps only be 
taken by examining each case on its own 
merits.

‘ 
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TAXATION, IN LEBANON: A SUMMARY 
LUC DE WULF *: 

I. TAXATION ON INCOME AND PROFITS 

The income tax in Lebanon is purely 
schedular, which means that the law 
distinguishes between different sources of 
income and applies a distinct tax rate to 
each one of them Without aggregation of 
these incomes.

‘ 

1. Tax 071 profit: from commercial and 
nomamme‘rcz’al enterprim 

Applies to the profits that arise frOm oc- 
cupations, commercial, industrial. and V0- 
cational establishments, liberal professions 
ahd from any business producing income _ 

net subject to another income ‘tax. 
Partnerships, natural persons and other 
legal forms of businesses, whether resident 
in Lebanon or not, are taxed on their 
income originating in the country. 
The tax bane is the total net receipts of 
the enterprise minus all charges and ex- 
penses necessary, for the running of the 
business, and, within limits, all contribu- 
tions to officially recognized philanthropic, 
social, educational, or sport institutions. 
Cerporations, industrial enterprises, banks, 
exporters and importers, hotels, retail dea- 
lers, that employ, more than four persons, 
and some othef enterprises are taxed on 
their real profits as shown in their ba- 
lance sheets and income statemegts. 
These business documents are required to 
comply -to some — vaguely determined — 
bookkeeping norms. The tax basis of the 
enterprisesjhat are. not to be taxed on 
their actual basis but provide sufficiently 
adequate informatidn on their turnover is 
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determined by applying Predetermined 
coefficients to gross retei‘pts. A list of such 
coefficients is provided by decree (e.g., 

15 per cent for carpet dealers, ‘50 per cent 
for architects, 40 per cent for pimps and 
prostitutes). Those enterprises that do not 
have dependable accounts of their turn- 
over— mostly small firms — are taxed on 
their estimated Pgofits. That is determined 
by a committee whose estimate is based 
on external indicators. 
Table 1 gives the distribution of the hum- 
‘ber of' taxpayers and taxes assessed on ac- 
tual profits, on profits estimated accor— 
ding to the “turnover” method and simply 
estimated Profits. The data refer to 1967; 
the only year for which they are available. 
Table 1 shows that most of the taxes (93 

‘ per cent of tétal) are obtained from those 
taxpayers assessed on their real profits (33 
per cent of total). While the “turnover” 
method applies to about 43 per cent of the 
taxpayers, it yields only 6 per cent of the 
tax assessments. Taxpayers assessed on 
their “estimated profits” constitute one 
fourth of wall taxpayers but yield less than 
one pet cent of the total pzofit tax assess- 
mcnts. Great administrative effort seems 
thus to be devoted to a large'number of 
taxpayers from which only a negligible 
amount of revenue is obtained, 

* .The authoz was Assistant Professor at the 
American University of Beirut and is presently 
an employee of the International Monetary 
Fund, Fiscal Affairs Department. No material 
used in this survey was obtained by the author 
through his present employer. 
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TABLE 1. 

Income Tax on Profitx, Assessment by Type 
of Anexsment, Lebanon, 1967 

(Amounts in thousands of Lebanese pounds) 1)

~~ 
Number of Taxes Assessed 
Taxpayers Plus Penalties 

Type of In 
‘ 

In 
Assessment Total per cent Total per cent 

Real profit 10,165 35.0 45,690 93.3 
“Turnover 13,101 42.5 2,869 5.6 
Estimated 
profit 7, 5.43 24.5 387 0.8 

Total 30,809 100.0 48,387 100.9 

1) US $ 1 : LL 2.4 as of February 1974. 
For the computation of the tax base, indi- 

‘viduals are allowed a dependency allow- 
ance of LL 1,500 for a bachelor; of 
LL 2,400 for a married person Without 
children and LL 3,000 for a married per- 
son with children. Individuals taxed on 
estimated profits are allowed a deduction 
of LL 2,400 whatever their family status. 

The tax Mte differentiates .as to whether 
the enterprise is of a‘ commercial/indus- 
trial nature or not. Separate decrees list 

various activities and professions in either 
of these categories. The basic tax rate 
structure is progressive (Table 2). In ad- 
dition to this tax two surcharges are levied. 
First, a 15 per cent surcharge is levied for 
the municipal budgets. Secondly, a r‘econ- 
struct-ion surcharge of 3 per cent is im- 
posed When the amount of tax exceeds 
'LL 1,000, and is due on the Whole tax 
amount. 
Table 3 giVes the breakdown of tax assess- 
ments for 1967 by type of taxpayer. In- 
dividuals, While constituting ‘the over- 
whelming majority of the taxpayers (97 
per cent) yield only one fourth of total 
tax assessments with average ta‘x assess- 

ments of LL 381. Assessments on the na- 
tional and foreign corporations, on the 
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other hand, who make up only 1.7 Per 
cent of the total population of taxpayers 
constitute about 75 per cent of the profits 
tax. 

Exemption: for companiey promoting 
indwm'al development 
Industrial enterprises, established in the 
country between the beginning of 1961 
and the end of 1967 are exempted from 
taxation of their profits for a period of 
six year-s. To qualify for the exemption 
the enterprises should (1) have an invest- 
ment of at least LL 1 million, (2) antici- 

pate 9. Payroll of at least LL 200,000 (ex-
' 

duding the excess in individual salaries 
over LL 15,000), (3) manufacture Prod- 
ucts that were not produced in Lebanon 
prior to January 1, 1971. The conditions 
stated under (1) and (2) shall be reduced 
by 50 per cent, and the exemption period 
raised to ten years, should the new indus- 
try be established in a region that the 
Government Wishes to develop. 

2. Taxe: on wagex, salaries, and penn’om 
Income tax is to be paid on wages, sala- 

ries and pensions paid to individuals, 
whether resident or not. The income bas’e 
includes remuneration, prizes, bonuses and 
benefits in cash or in kind. DeductiOns 
for dependents are the same as for the 
business profit tax, i.e., LL 1,500 for a 
bachelor; LL 2,400 for a married indivi- 
dual and LL 3,000 for a married indivi- 
dual with children. DayWorkers are al- 

lowed a deduction ‘of LL 8 irrespective of 
their family status. Other allowable deduc- 
tions include the contribution to pension 
funds, the allowances paid to cover the 
expenses incurred in the‘process of ear- 
ning the income and the family allowancés 
payable under the Social Security Law. 
Several categories of remuneration are 
Exempted from the income tax. Among 
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TABLE 2. 
Tax Rate: 072 Profit; from Industrial, 
Commercial and Non-Commercial 

Occupation: 
Industria‘l‘ 21nd Non- 
Commercial Commercial 

Income Bracket Occupations Occupations 
Under 5,000 5 4 

5,001 to 155000 7 5 
15,001 to 25,000 9 _ 7 
25,001t0 35,000 13 10 
35,001-to 50,000 17 13 
50,001 to 75,000 22 17 

LUC DE WULF 

those are the remunerations of clergymen, 
salaries of the military staff, wages of 
agricultural laborers, domestic servants, 
nursing personnel and servants of hospi- 
tals, orphanages, asylums. 
An- inspection of Table 4 which gives the 
marginal tax rates applicable on wages and 
salaries, indicates that the Prevailing rates 
are moderate and much below the .rates 
applied on business profits. Hence many 
businessmen prefer their incomes to be 
taxed as wages and salaries rather than as 
business profits. They often make the ne- 
cessary arrangements to that effect. 

75,001 to 100,000 27 22 TaXES assessed on wages and salaries 
100,001 to 250,000 32 27 amounted in 1967 to about LL-9.7 million, 
250,001t0 750,000 57 32 or less than ‘20 percent of the taxes as- 
75Q>001 and OVCI‘ 42 37 

I 
sessed on business profits.. 

TABLE 3. 
Income Tax on Pi'ofz'ts. Ayyemmemfu' by Category of Taxpayem, Lebanon, 1967. 

Taxes Assessed

~ 
Taxpayers Plus Penalties Average Tax 

Type of Taxpayers Total Per céfit Total 
. 7 

Per ‘cent Assessed 
Individuals 29,895 96.9 12,253 

’ 

25.1 381 
Foreign corporations 161 0.5 16,114 32.9 88,753 
National corporations 365 1.2 19,962 40.8 52,671 
Non Residents 424 1.4 61 6 1.2 270 
Total 30,809 

' 

100.0 48,947 100.0 
‘ 

1:4:75 

TABLE 4. 
Tax Rafa 077 Wages, Salm‘es and P‘emz'om 
Income Bracket Marginal Tax Rate 
Less than 4,800 2 
4,801 to 8,400 3

‘ 

8,401 to 12,000 4 
12,001 to 24,000 5 
24,001 to 36,000 6 
36,001 to 48,000 
48,001 to 60,000 - 12 
60,001 to 75,000 15 
75,001 to 90,000 18 
90,001 and over 21 
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3. Tax on 7720041716 capital 
A 10 per cent tax, plus a 5 per cent Sur~ 
charge on taxes exceeding LL 1,000 and 
due on the whole amount of the tax, is 

due on following sources of income. 
1. Income from shares. 

ii. Directors’ remunerations taken from 
the profits. 
Amounts Payable to shareholders for» 
attending general meetings. 

iv. Fund‘s taken from the re_serve or pro- 
fits for the redemption of shares be- 
fore the cessation df busineSs. 

iii. 
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v. Reserve funds and profits distributed 
as free shares or otherwise. 
Interest on and income from bonds 
and loans issued by the State, Muni~ 
cipalities, public and. private bodies 
and establishments, and companies. 
Prizes and allowances payable to cre- 
ditors and bond bearers. 
Interest on and income from secured 
debts. 
Interest on and income from civil 

loans and Preferential and ordinary 
debts, unless arising from commer- 
cial transactions. 

x. Interest on and income'farom securi— 
ties, cash deposits and current ac- 

counts. 
Income from foreign shares 
bonds. 

Exemptions are, however, provided for a 
certain number of incomes, the most im- 
portant of which are: 

i. Dividends on shares of Lebanese 
joint stock companies and “all other 
sums distributed, if paid out of pro- 
fits already subjected to the tax on 
business profits. 

ii. Amounts refunded to creditors and 
shareholders, if .taken from other 

vi. 

Vii. 

viii. 

ix. 

Xi. and 

than the profit and loss account or the 
reserve fund. 
Interest on saving accounts at banks. 
(Only individuals and non-profit in- 
stitutions are allowed to have saving 

. accounts). 
iv. Income from Lebanese Treasury 

bonds.
V 

The amount of taxes collected from this 

source has always been very limited. 

iii. 

II. PROPERTY TAX 

This tax is due on the total net income 
arising from buildings, constructions and 
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lands considered by the law as buildings. 
The net income is obtained by deducting 
some operational costs from the rental 
income shown in the rental contract that 
must be registered in the municipality con- 
cerned. The administration determines the 
rental income in those cases Where no men- 
tal contract is available or Where the rent 
mentioned is considered to be understated 
or where the owner occupies the property 
himself. Buildings owned by the State, 

municipalities, public institutions or diplo- 
matic missions are exempted from this tax. 
Places of worship, cemeteries and buil- 

dings of nonprofit organizations are also 
exempted. 
The tax liability is computed by taking 8 
per cent of the net yearly revenue of each 
building. In addition to this Proportional 
tax, a Progressive tax is levied on any 
amount of the yearly net total revenue of 
all built up property owned by one assessee 
in Lebanon that exceeds LL 20,000. The 
progressive rate is as follows: 
On income from 
20,001 .to 50,000 5 per cent 
50,001 to 100,000 5 Per cent 

100,001 to 200,000 8 per cent 
200,001 to 400,000 11 per cent 
400,001 and over 15 per cent 
In additioh, a municipal tax is levied in 
the amount of 3 per cent of the net tax— 
able income Plus 10 per cent surcharge 
on the progressive tax. Furthermore, a re- 
construction tax is due, which amounts to 
3 per cent of the tax when the amount of 
the tax exceeds LL 1,000, and is due on 
the Whole amount of the tax. 

III. COMMODITY TAXATION 

a. Taxation of internationally traded 
commodities 

The' revenue raising function of customs 

' 
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duties appears to have béen historically its 
only function; It is‘ still of utmost impor- 
tance (about 40 per cent of total} current 
budget tax revenue over the Period 1970 
~72, see Appendix), yet, in recent yeaf, 
they have increasingly been used to Protect 
local industry. - 

Most customs duties are ad val-orem; where 
specific rates are used they are frequently 
accompanied by a minimum ad valorem 
rate. Exemption from customs duties is 

provided for strict essentials, raw materials; 
and machinery. The structure of the customs 
duty consists of ordinary duties, maximum 
duties and conventional duties. Maximum 
duties are set at twice the rate of the or- 
dinary duty, with the provision that they 
must be not less than 25 per cent of the 
value of the imported product. They were, 
until recently, only applicable to imports 
from Japan. 
Conventional rates| and provisions for some 
custom exemptions are set by trade agree- 
ments. A certain number of bilateral 
agreements, in addition to the multilateral 
agreement with countries from the Arab 
League, are in effect. These conventional 
rates are lower than the ordinary rates 
which apply to imports from all other 
countries. The rates of the customs duties 
undergo frequent changes. 

b. Selective excite #2e 
Lebanon does not have a general sales 
tax and, in addition to its customs duties, 
taxes only tobacco, alcoholic b¢verages, 
petroleum products, salt, and cement. 
T054660 madam are imported and/or 
produced by the “Regie Co-Intezesse des 
Tabacs et Tombacs” which operates under 
a monopoly granted by the Government. 
The original Regie concession ended in 
1966, and a special agreement now regu- 
lates its operation. Recently the export of 
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domestically grown tobacco Was '21 105mg 
operation for the Regie,- which has to make 
up for these losses with the Profits from 
producing and selling cigarettes. In these 
circumstances, no exact.tax rates on 'both 
imported and domestically produced iciga- 
rettes are available. For 1969, this tax was 
estimated as 62 per cent and 25 per cent 
of the selling price of imported and do- 
mestically produced cigarettes respectively. 
Taxes on fietmlezzm product: are~ payable 
.by the importer or the refineries, and are 
comparable with those levied in Western 
Europe. 
Excise taxes. on also/9012': beverages, ce- 

ment, and 5412f are moderate and consti- 
tute only minor revenue sources. 

IV. OTHER TAXES 

a. Succemz'on and gift 2‘4e 
A duty payable on all rights and property, 
movable and immovable, devolving to 
others by way of will, inheritance, gift of 
any other manner without payment of a 
consideration equivalent to the real value 
of the right or property devolved: This 
duty is payable on all property in Lebanon 
thus transferred to 2. Lebanese or foreigner, 
on all property outside Lebanon transferred 
to a Lebanese residing in Lebanon 01: _to 
a foreigner residing in Lebanon, unless an 
agreement exists between Lebanon and the 
country concerned to prevent double taxa- 
tion. 
The taxable base is reduced by LL 25,000 
for descendants, spouses and parents, by 
LL 10,000 for descendants (other than 
parents), brothers and sisters, and by 
LL 5,000 for other heirs. Gifts not exceed- 
ing LL 1,000 are exempted from the gift 
tax if given to individuals. This exemption 
is LL 10,000 for grants to nonprofit in- 
stitutions. 
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TAXATION IN LEBANON: A SUMMARY 

The tax rates for gifts and successions are 
identical. They are progressive and vary 
with ‘the degree of kinship between the 
donor and donee or between the descen- 
dant and the heir. The rates, for instance, 
range between 5 per cent and 12 Per cent 
for transfers between descendants and 
spouses, between 6 Per cent, and 24 per 
cent for transfers between parents, and 
between 55 per cent and 50 per cent for 
transfers between not related assessees. In 
addition, a 10 per cent surcharge is levied 
for the benefit of the municipal budgets. 

13. Stamp duty 
A stamp duty is Payable on deeds and 
writings as specified by various decrees. 
The amount of the duty varies with the 
nature of‘ the deed and/or the amount 
mentioned.

‘ 

V. SOCIAL SECURITY CONTRIBUTIONS 

The contributions to finance the operaw 
tions-of the social security in Lebanon are 
calculated as a percentage share of the 
wages and salaries of the employees. 

a. End of service indemnity scheme 
Contributions are payable'by the employer 
and constitute 8.5 per cent of the total 
emoluments of the employee (including 
overtime, benefits in kind and bonuées). 
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b. Family allowance: Jc/Jeme' 
Contributions are payable by the employer 
and constitute 7.5 per cent of the total 

emoluments of the employee. In small 
vocational establishments, the monthly rate 
is LL 6 per worker. The family allowances 
paid by. this scheme are LL 15 for the - 

wife, aha range between LL 10 and LL 4,5 
for between one and five children. Allow- 
ances are limited to five children. 

c; Health .rc/aem‘e 
Contributions. are payable both by the em- 
.ployer (5.5 per cent of total emoluments) 
and by the employee (1.5 Per cent of total 
emoluments). The maximum amount of an 
employee’s income in respect of which con- 
tributions are payable is LL 9,000 per 
annum, LL 750 per month, LL 175 per 
week or LL 25 per day. 

SOURCES 

1. Raja, S. Himadeh, T/ae Fiscal Syxtem 
of Lebanon-(Khayat: Beirut, 1961). It is 

to some extent outdated but gives a good 
overview of the whole fiscal system — re- 
venue trends as well as expenditure trends. 

2. Final Guide on Lebanon. Compiled as 
of October 1, 71973 by SABA & Co, Bei- 
rut, Lebanon. Excellent and detailed up- 
to-date survey of the direct tax system. 
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APPENDIX 

Revenue of the General Badget, Lebanon, 1970-72 

LUC DE WULF' 

AmOunts in Millions 
of Lebanese Pounds In Per Centxof Total 

Nature of the Tax 
~ 

1970 1971 1972 1970 197HI 
. 

19-72 

Tax on income and prof-its 7&0 82.1 88.2 15.5 13.6 12.4 

Property tax 47.9 '563 50.7 9,5 9.4 71 
Import duties 

‘ 

189.4 255:0.1 305.7 3716 41.6 43.0 

Selective excise taxes 92.4 98.4 124.0 18.4 16.4 17.5 

of which gasoline (64.5) (73.6) (78.9) (12.8) (12.2) (11.1) 

iobacco (18.9) (15.5) (32.8) 
‘ 

(3.8) (2.6) 
V 

(4.7) 

cement (5.1) (4.9) ‘(8.1) (1.0) (0.8) (1.1) 

alcoholic beverages (2.0) (2.2) (2.2) (0.4) (0.4) (0.3) 

other (1.9) (2.2) (2.0) (0.4) (0.4) (0.3) 

Succession and gift tax 8,5 5.6 5.7 1.7 0.9 0.8 

Stamp du_ty and registration fees 69.6 88.1 108.9 13.8 14.6 
i 

15.5 

Other taxes 17.7 21.2 27.3 3.5 3.5 3.9 

:Total tax revenue 
' 

503.6 601.8 710.5 '1’00.0 100.0 100.0 

Source: Lebanon, Ministry of Finance; Closed Accoungs for the years 1970 tot 1972. 
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STREAMLINING HONG KONG’S TAX SYSTEM 
Two years ago the present writer, in an 
article in this Bulletin, reviewed Hong 
Kong’s tax system, and analyzed the 
trends in tax revenue. 1 Although the sa- 
lient features of this system —— the adhe- 
rence to “schedular taxes” and “source 
Principle”, the exemption of a Wide range 
of income and wealth from taXat-ion, and 
a relatively low standard tax rate ~— re- 
main unchanged, there have been since 
then a number of‘ adjustments and re- 

forms designed to make the tax system 
more efficient and easier to administer. 
This article summarizes these chénges, and 
evaluates their economic significance. 

CHANGES AND ADJUSTMENTS 
IN THE TAX SYSTEM 

(1) Pemomzl Allowancex 
As mentioned in my previous article, al- 

though the basic allovsiances for the tax- > 

payer and his spouse and children re- 

mained unchanged, additional allowances 
for dependent parents, working wife, and 
taxpayers within [the lowest income brackets 
were granted iri 1970. In 1975, Ithe In- 
land Revenue Ordinance was amended to 
provide fork a package of adjustments that 
included (a) an increase in personal 
allowances for the taxpayer and his wife 
from HKSIS 7,000 to HK$ 10,000 each; 2 

(b) an increase in allowance for the first 
child from HK$2,000 to HK$3,000, 
and of the maximum allowance for de; 
pendent children from HK$ 9,500 to 
HK$ 10,500; (c) cancellation of lower 
income relief, Selective allowances for wor- 
king wives and dependent parents, and life 
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assurance premium payments; exten- 
sion of child relief to parents of children 
of any age not employable due to men- 
tal or physical incapacity, and for Whom 
medical certificates are Produced. ‘The 
main justification for these adjustments 
was that the former lower income relief 
had the effect of relieving twice as many 
single persons (who did not xeally need 
it) as married persons in the net charge— 
able income bracket. An increase; in the 
personal allowances would be more effec- 
tive, as it would relieve the burden of more 
married taxpayers, and result in a saving 
of administrative time and effort. A si- 

milar reasoning applied to the abolition of 
special allowance for the working wife, 
since the non-Working Wife, who performs 
the household drudgery, should also be 
entitled to relief. In- addition to‘personal 
allowances, a maximum allowance of 10% 
may be deducted from taxable income for 
charitable donations. 

(2) Tax Rate! 
As also described in the previoué article, 

in 1972‘ the sliding scale for Salaries Tax 
and those taxpayers who chose personal 
assessment was changed in such a way that 
the marginal rates were reduced, and the 

* Senior Lecturer in Economics, University of 
Hong KOng. 
1. Y. C. Jao, “Recent Changes and Trends in 
Hong Kong’s Taxation”, Bulletin for Interim- 
tiomzl Final Documentation, V01. XXVI, July 
1972. 
2. Since February 15, 1973, the Hong Kong 
dollar has been pegged to the US. dollar at 
the central rate of US $ 1 = HK$ 5.085. 
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maximum rate would not be reached un- 
til :the 12th step of income inczement. In 
1973, this scale was again revised, but in 
the opposite direction. The marginal rate 
was increased from 2.5% to 5% per in- 
come increment, but the number of plat- 
forms before the maximum rate of 30% 
applied was reduced from 11 to 5. The 
total tax payable, however, is still subject 
to the maximum limit of 13% standard 
rate on gross income less expenses and 
charitable donations. This is shown in 'the 
following table. 

TABLE I 

Sliding Scale for 34141695 Tax 
- and Permmzl Awemmeflt 
(in Hong Kong dollars) 

01d Sade 
2.5% (on the 15t$ 5,000)" 
5 % (on thenex’t $5,000) 
7.5% -do- ) 

10 % ( -do- ) 
12.5% ( -do- ) 
15 '% ( -do- ) 
17.5% ( -do— ) 
20 % ( -do~ ) 
22.5% ( -do— ) 
25 % ( -do- ) 
27.5% ( -do- ) 
30 % (on the remainder) 
New 56:21:? 
5%‘ (on the lst$ 10,000) 
10% (on the next :1}? 10,000) 
15% ( -do- )

‘ 

20% ( ~do- ) 
23% ( ~do- ) 
50% (on the remainder) 

(both subject to a. maximum average rate 
of 15% on gross income less approved ex- 
penses and charitable expenses" but be- 
fore Personal allowances are deducted) 
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There are two kinds of tax on real Pro- 
Perty, namely proPEEty tax and “rates”; 

The former, levied on the assessed capital 
value of the propenty at the standard rate 
of 151%, used to be applied to non-owner 
occupied properties in the urban areas 

only, and not the suburban areas known 
as the New Terri-tozies. As a result of the 
rapid development of these areas, the 
government decided .to introduce property 
tax in these areas as well With effect from 
April 1, 1974. Concomitantly, the “rates” 
in the New Territories, Which are a kind 
of 'taX for local services such as police, 
water, street lighting, fire pteve‘ntion etc, 
have also been'raised from 11% to 15% 
of the annual letting value of real ptopep 
ty. Thus, the New Tezritor'ies are new 
Placed on an equal footing with the urban 
areas as far as property taxation is con— 
cerned. However, a grace period of four 
years is allowed for the newly rateable 
areas, during which the Previous rate of 
11% will continue to apply. As from the 
current 1974-75 fiscal year, the “rates” 

will also be collected from public housing 
estates leased to low-income groups. 
There is, also .a sliding scale for estate 

duty, which used to range firomv 5% to 
40%. The maximum marginal rate has 
however been successively reduced since 
1967 to only 15% (equivalént to the 
standard rate) at present. Recently, the 
exempticm limit for the estate duty has 
been further raised from H‘K 512' 200,000 to" 
HK$ 500,000; ‘ . 

(3) IntereJi Withholding Tax 
The interest Withholding tax, charged at 

the standard rate of 15% on interest de- 
rived from bank deposits, remains not 
only controversial, but also has Wider im- 
plications for Hong Kong’s pesitio‘n as a 
financial centre. In 1968, the Bank of 

237



STREAMLINING HONG KONG’S TAX SYSTEM 
America together with a few other inter- 
national banks, sought to establish an in- 
ternational deposit market in offshore cur- 
rencies in Asia. Hong Kong was the first 
choice, because of its free exchange market 
and excellent financial infrastructure. The 
only snag was that the Hong Kong Go- 
vernment was unwilling to remove its 15% 
Withholding tax on interest earned by non- 
residents. In contrast, the Singapore Go- 
vernment, in 'its conscious efforts to pro- 
mote the city-state as a regional financial 
centre, grabbed the opportunity with both 
hands, and went out of its way to accommo- 
date the Promoters of the market by abo- 
fishing the Withholding ilntezest tax on 
non-residents: Thus at the end of 1968, 
several international banks were able to 
offer Asian Currency Unit (ACU) facili- 
ties, popularly known as the Asian Dollar 
Market, in Singapore. This market is, of 
course, an extension or counterpart of the 
much larger Euro-dollar market, the me- 
chanics of operations being generally the 
same, with only slight local modifications. 
Understandably, the Hong Kong banking 
Community has not been happy with this 
loss to Singapore, and pressure has been 
mounting for a similar removal of the 
withholding tax. In 1973 the Hong Kong 
Government, through its Financial Secre- 
tary, announced that it was prepared to 
abolish the tax, provided that the banks 
Wishing to handle ACU operations set up 
separate departments or subsidiaries, which 
would be subject to certain regulations, in- 
cluding a standard 15% tax on net pro- 
fits. This‘proposal did not prove attraétive 
'to the bankers for two reasons. First, the 
15% prbfi'ts tax on the ACU operations 
is still higher‘thaun the corresponding rate 
in Singapore, which was ‘cut from 40% to 
10% in 1972. Second, the multinational 
banks that handle offshore currency busi- 
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ness have found that they can evade pro- 
fits taX anyway by what is known as the 
“memorandum account” method, i.e., thq 
use of dummy accounts that route trans- 
actions through tax havens, which are not 
recorded on their books in the host coun- 
‘try, in this case Hong Kong. This means 
that neither the deposits nor the loans 
come Within the tenritorial source criterion 
of the Hong Kong Inland Revenue Or- 
dinance. These banks are therefore no 
longer interested in setting up an “offi- 
cial” Asian Dollar Market in Hong Kong 
unless the abolition of the interest with- 
holding tax is unconditional, 1'.e., with no 
additional proviso that their ACU ope- 
rations will be subject to a profits tax. 
The Hong Kong Government remains, 
however, adamant on its original Proposal; 
Thus there is an impasse between the go- 
vernment and the financial community on 
this issue, and unless it can somehow be 
resolved, Hong Kong must continue to 
concede to Singapore the centre of the 
Asian Dollar Market, which has repor- 
tedly reached US $ 5 billion at present. 

(4) 0567' Cbargex 
Like other cities, Hong Kong is faced 
with ever increasing demand for urban 
services of all kinds ranging from trans- 
portation to ententainment. Until very re- 
cently? this demand has not created any 
serious fiscal Problem for the government, 
due mainly to its conservative policy and 
comfortable surplus accumulated over the 
years. Accelerating inflation has, however, 
caused a sharp spiralling of the costs of 
public services. Moreover, Hong Kong, 
with an area of less than four hundred 
square miles but a population of more 
than four million, is increasingly inflicted 
with the familiar urban problems of con- 
gestion and pollution. The government is 
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therefore making a review of all existing 
fees and charges to meet the growing exm 
penses. One activity which has already felt 
the impact of higher charges is motoring. 
At the end of 1973, there Were some 
203,000 motor vehicles, of which nearly 
130,000 Were Private cars. Despite huge 
efforts to build more roads and flyovers, 
traffic congestion has shown no sign of 

'alleviation. The problem. has indeed be- 
come so acu-te that the government has in 
principle approved a plan to construct sub- 
ways fhat will cost some US$ 1,000 mil- 
lion. A higher sumpt-uary tax on motoring, 
Particularly in the present context of oil 

crisis, is therefore inevitable. In March 
1974, the government announced sharp 
increases in license fees for private cars, 
goods vehicles and Public light buses. For 
Private cars, there is now a sliding scale 
according to capacity. Thus, for cars be- 
low 1,000 cc, the annual fee is HK $ 350, 
while' for cars of over 4,500 cc, it is 

HK$ 1,500. Public light buses are now 
uniformly licensed at HKJS 5,000 a year, 
as against HK$ 3,000 formerly. The first 
registration tax on imported cars has been 

I raised from 10% to 15%. To round off 
the deterrent effect, driving license fee 
has been quintupled, and parking charge 
more than doubled. 

(5) Depreciation Allowance; 
Hong Kong’s economy -is highly export- 
oriented, with over 83% of its manufac- 
tured Products destined for overseas mar- 
kets, particularly markets in the adVanced 
countries. Expont performance in turn de- 
pends significantly on capital expenditure 
on Plant, machinery and equipment, which 
now accounts for about 12% of the na- 
tional income. To stimulate further capi- 
tal formation in the export-oriented- manu- 
facturing sector, the-initial allowance has 
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now been increased from 20% to 25% of 
the value of the capital asset. In addition, 
the Board of Inland Revenue has revised 
its table of depreciation ,rates with effect 
from April 1, 1974. Briefly, the basic rate 
has been increased from 10% to 15% on 
reducing values. Exceptions to this general 
rule have also been greatly simplified. 
Thus the annual rates for tankers and 
other ships have been raised from 7% 
and 6% respectively to 10%, while the 
annual rates for textiles and Plastics have 
been both raised :to 20%, a rate that hit- 
herto Was enjoyed by the electronics in- 

dustry only. 

(6) Other Taxes and Dutie: 
Several relatively minor taxes and duties 
have been abolished during the past two- 
Years. These include import duty on heavy 
fuel oil and furnace oil, stamp duty on 
specified documents (e.g., conveyances of 
low-valued properties, 'receipts, bills of 
lading, insurance policies, charitable trans- 
fers, student loan documents etc.)., and 
entertainment tax. HoWever, the 4d 114- 

ZOrem stamp duty on share transactions was 
raised from 04.2% to 04% on each note 
in 1973. This change was made with the 
supplementary objective of curbing spe- 

culation, then rampant on the stock mar- 
ket. Duties on intoxicating liquors and 
tobacco, assessed on a specific rather than 
ad valorem basis, were increased by 25% 
in 1974. 

MEASURES TO IMPROVE EFFICIENCY 

Measures that have been taken, or are 
currently under consideration, for I'm-pro— 

ving the efficiency of tax collection and 
administration, may be discussed under 
two categories. One category relates to the 
simplification of pmcedure so as to save 
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the time arfd‘ efforts of both the admini- 
strators and taxpayers. The other is con- 
cerned with stopping loopholes which are 
used for evading taxation. 
Prior to 1972, tax payable for the current 
year was assessed on the basis of income 
or Profits earned in the Preceding yea-r. 

This system'W-as both artificial and cum~ 
bersome. The Inland Revenue Ordinance 
Review Committee in its 1968 Report 
therefore recommended a change to the 
current yea-r basis. -This change-over has 
been in force for salaries tax, interest tax, 
and property tax since April 1, 1973, but 
for a number of reasons, not for profits 
tax. It is now proposed that further sim- 
plifications of Procedure will be made, 
“and the formal conversion of profits tax to 
the current year assessment will not be 
effected until April 1, 1975. Ultimately it 
is hoped that the pay-as—you-earn Principle 
(PAYE) will be implemented in full‘ for 
all taxes. 

The more important area in which greater 
efficiency can be made is the plugging of 
loopholes in the existing system. As is well 
known, Hong Kong adheres to the “source 
principle” of taxation, under which only 
income arising in or derived from the 
Colony is subject to, taxation. This has 
given risen to centain abuses. Business 
firms with permanent establishments In 
Hong Kong but with world-wide connec- 
tions can arrange their transactions in such 
a way that the income earned can be attri- 
buted to sources outside Hong Kong and 
rthus escape business profits tax. This can 
be done by setting up dummy subsidiaries 
in tax havens, or by means of a variety of 
“back to back” arrangements, such as re- 
invoicing, agency agreements, servicing 
agreements etc. We have already referred 
to the case of various multinational finan- 
cial institutions which use the “memoran- 
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durri account” method to escape Hong 
Kong profits tax in their offshore curren- 
cy dealings. Another flagrant example is 

the shipping companies, all of which are 
registered in tax havens such as Liberia 
and Panama. In fact, however, their bu- 
siness is managed and conducted in Hong 
Kong by their “agency companies”. By 
this device, only the profits earned on 
their “commission” (which represent a tri- 
vial proportion of their real profits) are 
subject to the Hong Kong profits tax. 
Since these companies make use of and 
enjoy Hong Kong’s infrastructure and 
other facilities, there is no justification for 
their tax evasic‘m. The revenue loss over 
the years has been substantial because of 
the prolonged shipping boom. Another 
pentinent fact is that Hong Kong is fast 
becoming an important shipping centre. It 
is estimated that in a few years’ time, Hong 
Kong interests will own, operate or finan- 
ce in excess of 30 deadWeight tons of mer- 
chant shipping. The government has accor- 
dingly announced that the Inland Revenue 
Ordinance will be amended specifically to 
deal with this type of tax evasion. 
Another relatively minor measure to dis- 
courage outstanding arrears is to provide 
that a. further surcharge of 10% may be 
added to any amount (including the ini- 
tial surcharge of 5%) in default six 
months after the, due date. The original 
surcharge has been found inadequate, be- 
cause in a period of accelerating inflation, 
defaul-ters find it cheaper to delay pay- 
ment dgliiberately for as long as Possible 
gather than realize their assets or-borrow 
at the market rate of interest. 

FUTURE DEVELOPMENTS 

In his Budget Speech on February 27, 
1974, the Financial Secxetary of H-ong 
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Kong expatiated at length on the need 
to raise additional revenue to meet the 
projected capital expenditures on housing, 
education, social and public services in the 
government’s ambitious 10-year, program- 
me amounting to some HK$ 24,945 mil- 
lion (at 1974 prices). He strongly hinted 
that the standard tax rate, which has been 
fixed at 15% since 1966, and Public uti- 
lities rates, such as rail fares and water 
Charges; may have to be ragiséd. Some ob- 
servershave detected a note of inconsis- 
tency in that, While emphasizing ‘the need 
to, Widen the tax base, he has during the 
past two years abolished a number of 
taxes and duties, which though trivial irn- 

dividually,‘ do add up to a not insignifi- 
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cant sum. While the increased depreciation 
allowance on machinery and plant may be 
justified in view of their favourable effects 
on the industrial sector, the generous treat- 
ment given to taxpayers liable to Estate 

Duty (Successive reduction of the maxi- 
mum fate over the years, and now higher 
exemption limit) is difficult to defend, 
since apart from the purely fiscal copsider— 
ation, it also offends, the modem conc’ep- 
tion of distributional justicge. The stream- 
lining of the Hong Kong tax system has 
not altered the fact that the system is‘ 

biased towards entrepreneurial activity and 
economic growth, to the neglect of an 
equitable distribution of income and 
wealth; 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
FRANCE 

Projet dc Loi sur la suppression de la patente 
et l’institution de la taxe professionnelle 

France will in the near future replace it: firesem‘ bmz'neu tax (conmbzztz'on ales 
patented by a new tax (taxe profem‘onnelle). Tbi: tax reform is part pf #28 
modernization of #93 French local tax synfem. Itvxbould be empbam'zed that the 
French lamina; tax may mmtz'zfzzte a tax kzmien which is aftm zmderextimated by 
foreign enterpme; inventing or doing bzm'flen in Frame. 

EXPOSE GENERAL DES MOTIFS 

Poursuivant leur oeuvre de modernisation 
des structures de notre pays, les pouvoirs 
publics ont entrepris de dormer .un nou— 
veau 'visage 93. 1a fiscalité locale. 
Le premier volet de cette rénovation a été 
adopté pa-r 1e Parlement: i1 s’agit de la loi 
no 73-1229 du 51 décembre 1973, fixant 
les bases de la. taxe fonciére Sur les pro- 
priétés bities, de la taxe fonciére sur les 
propriétés non baties e't de la taxe d’habi- 
tation. 
Dans cette réforme d’ensemb-le, 1e rem- 
placement de la patente occupe une place 
a part, et le Gouvernement a exposé, lots 
des débats parlementaires de l’automne 
1973, les naisons qui on-t conduit 5. lu-i 

con-sacrer un projet de loi distinct: — la nécessité d’un débat plus approfondi 
que pour les autres impéts directs locaux, 
puisqu’il s’agit de la Piéce la plus com- 
plexe, et la plus controversée, du d-ispositif 
actuel; ' — le fait que les valeurs locatives des im- 
meubles, qui Viennent d’étre révisées, ne 
constituent que l’un des éléments des bases 
de la patente; — les inconvénients qu’aurait comporté 
l’accumulation sur une m‘éme année des 
transferts de charge relatifs a la réforrne 
des quatre impéts. 
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Conformément aux perspectives ailnsi tra- 

cées, 1e Gouver’nement dépose 2‘1 présent‘ 1e 
projet relati-f au remplacement de la pa- 
tente. 
Cet exposé générale traite successivement: — .des critiques adressées 23 la patents; — du choix de la nouvelle ressource 

locale; 
—— des modalités relatives 5 ses taux, et 5. 

son affectation; 
—~ de l’équilibre d’ensemble de la fiscalité 

directe locale. 

I. LES CRITIQUES ADRESSEES A LA 
PATENTE 

La patente est le moyen par lequel lés 
entreprises industriel-les ou commerciales, 
ainsi que les prestataires de services, Part-i- 

cipent au financement des charges locales. 
En 1973, son produ-it a. été de 10,1 
mifliards de F, 50i 29% des ressources 
fisca-les des collectivités locales. 1 

Le base de cet'impét comprend trois élé- 
meats, considérés comme des indices de la 
capacité contributive de l’entreprise: 
—— la valeur locative des locaux et des 
équipements utilisés; 

1. Y compris le versement représentatif de taxe 
sur les salaires (V.R.T.S.). 
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—-— tun montant variable en fonction du 
nombre‘ de salariés; 
'— 'une somme forfaitaire jouant un r61¢ 
d’ajustemént.

. 

Ces éléments sont affectés ‘de coefficients 
qui diffézent d’une profession '21 l’autre, et 

ferment un «tarif des patentes» 5. I 650 
rubriques. Ils sont rensuite additionnés 
pour chaque contribuable, et. les taux résu-l- 
tant des votes du consei-l' municipal et du 
lconseil généml ‘sont appliqués a leur 
somme. ‘ 

Les défauts‘ de ’cet impét ont été recensés 
en 1970 par 19. Commission d’étude de la 
patente, vréunie £1 l’initiative du ministre de 
.l’écon‘omie et des finances, let ‘composée 
principalement de représentants des collec- 
tivités locales et des patentés 2. Il n’ESt pas 
inutile de rappeler l’essentiel de cette 
analyse. 

Outre les critiques relatives au poids de la 
patente — et qui semblent le lot de tout 
impét direct — trois‘ catégories de grief-s 
pefiveht étre distinguées: - 

1° Les uns ne tiennent pas au systéme 
lfii-méme, mais: 2‘). son vieillissement. 
En effet, les valeurs locatives .retenues pour 
le calcul de l’impét ne vsont pas les valeurs ‘ 

actuelles, mais les prix auxquels les locaux 
ou les équipem’ents des entreprises étaient 
susceptibles vd’étre loués en 1947 on en 
1948. Afi’n de mainténir un minimum 
d’homogénéi-té en dépit ‘du renouvellement 
des moyens de production, les services fis- 
caux doivent reconstituer 1a valeur locative 
qu’auraienit eue les équipements et bati- 

ments houveaux, s’ils avaient existé au 
_1endemain de la demiére guerre. Cette 
régle est évidemment cause d’anomalies, 
ct plus encore d’obscurité. 

Quant au tarif, document de 140 pages, 
dont l’objet est dc modular les trois élée 

ments de la patente dc fagon que son poids 
moyen soit relativement constant d’un 
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secteur de l’économie 5. l’autre, i1 résu‘lte 

Pour l’essentiél de travaux effectués mm: 
1938 et 1944, La. variété des situations a 
rendu difficile; sa mise 5. jout; par exémple, 
1a baisse de rentabilité du petit corhmérce 
et de’ l’artisanat rural; n’ayant Pu étre prise 
en compte de maniére détaillée dans ile 

tagif, 21 C113 faire l’objej: d’une mésure légis- 
lative for-faitaire, réduisant 'de 15% puis, 

V5.4 compter de 1974, de 20%, 165 bases 
d’ir‘nposition des détaillants - et artisans 
employant moins de ‘trois salariés. 
2° D’autres critiques. tiennent au caractére 
indiciaire de la pa‘tente. La ba_se de ‘la taxe 
ne dépend pas de la. rentabilité propre £1 

chaque entreprise mais, sous les réserves 
qu-i Viennent d’é’cre indiquées, de 121, rental- 

bilité moyer'me des entreprises de la méme 
branche employant 1e méme effectif et 

utilisant des installations d’impor'tance 
comparable. Les fluctuations de bénéfices 
tenant 5. la c-onjonotu-re nafionale et locale, 
é I’état de santé de. l’exploitant, Ou encore 
2‘1 des travaux d’urbanisme restent sans in- 
cidence sur la Patente exigible, tant que le 
contribuable continue de mettre en oeuvre 
les mémes moyens. Mais i1 faut noter qu’en 
contrepartie les collectivités locales sont 
assurées de ressources stables. 
L’un des indices retenus Peut d’aille‘urs 

paraitre discutable en soi: un calcul fondé 
sur le nombre de .salariés met en effet sur 
pied d’égalité, du point de vue de la capa- ' 

cité -contributive de l’entreprise, 'les tra- 

vailleurs non qualifiés, les techniciens et 

les cadres; i1 défavorise donc les activités' 

dites de main-d’oeuvre par rapport 5. celles 

qui emploient un personnel dc haut niveau. 
Le caractére indiciaire de la patente a 
éga-lement pour conséquence 1a faible pro- 

\2‘, Rapport publié en septembre '1970 par l’Im- 
primerie nationale at It; service de I’Information 
du Ministére de I’Economie et des Finances. 
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gression de son assiette, entre deux révi- 
sions, et donc la nécessité, pour les collec- 
tivités locales, de relever presque chaque 
année le taux applicable 5 cet impét comme 
d’ailleurs aux trois autres contributions. 
3° Enfin, les disparités considérables des 
niveaux d’imposition suivant les communes 
sont sans doute pour beaucoup dans la 
défaveur que connait la patente. La diver- 
sité des matiéres- imposables et des- besoiris 
communaux engendre en effet de grandes 
inégalités de pression fiscale. Ainsi, les 
taux de l’impét varient: — dans un intervalle de 1 2‘1 3,7 pour les 
départements; 
—— dahs un' intervalle de 1 2‘1 30 Pour les 
communes. 
Certaines localités, bénéficiant de la pré— 
sence d’un établissement exceptionnel sur 
leur .territoire, peuvent maintenir leur pres- 
sion fisca-le 2‘1 un niveau modique, tant sur 
les entreprises que sur les habitants, alors 
.que leurs voisines, 01‘1 résident souvent les 
salariés de l’établissement en cause, se 
voient contraintes de titer 1e maximum de 
rendernent d’un potential fiscal modeste. 
En somme, l’on peut reprocher 2‘1 1a pa- 
tente, non seulement de perturber les con- 

ditions ‘de la concurrence, mais aussi de 
causer, par contrecoup,‘ desv disparités entre 
habitants de communes différentes.. 
Quelles sont les réponses Possibles 2‘1 ces 
critiques? 

II. LE CHOIX DE LA NOUVELLE- 
RESSOURCE LOCALE 

A, LeJ~ Jolzzfz'om z‘mpmfimble: 
Ainsi 'que l’ont montré les travaux de 19. 

Commission d’étude de la patente, les 
«solutions-miracles» imaginées Parfois 
pour templacer cet impét se révélent fort 
décevantes 2‘1 l’analyse.

I 

1° Un impét sur le claiffre d’affaz're: res- 
susciterait la taxe locale supprimée le 
31 décembre 1967. I1 serait directement 
contraire aux engagements européens de 
la France, pénal-iserait 1e commerce par 

‘ 

rapport aux autres activités, avantagerait 
les grandes firmes, intégrées par rapport 
aux petites et moyennes entreprises. 
2° Una majomtz'on de [a T.V.A. au Profit 
des collectivités locales accroitrait les écarts 
importants de‘ taux qui subsistent entre la 
Franc’e et ses principaux Partenaires, alors 
que l’harmonisat-ion européenne commande 
au contraire de les rédui‘re. 

Royaume- 
Taux de T.V.A. France R.F.A. Uni Italie Belgique Pays-Bas 

majoré 33,33 — 18 25 ‘ — 
normal . . . . . . . 20 10 1 2 

. 
1 8 16 

intermédiaire . . . 1 7,6 —-— —— ~—— 1 5 — 
réduit . . .. . . . . 7,0 5,5 —— ' 6 

~ 

6 4 
Aprés l’effort de rapprochement particulfé- 
rement important qui s’est traduit notam- 
ment par l’abaissement du taux normal et 
du taux réduit 2‘1 compter du 1er janvier 
1.973, une telle mesure marquerait pour le 
moins quelque incohérence. Elle renforce- 
rait dams nofre f-iscaIité, 1a prépondérance 
de'l’impét indirect, qu’il est au contraire 
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souhaitable d’atténuer. 
II serait é. craindre, en second lieu, que 
beaucoup d’agents économiques ne réRér- 
cutent simplement la majoration de la 
T.V.A. sur leurs prix, sans vtenir compte 
de l’avantage que la disparition de 19. pa- 
tente leur procurerait d’autre part. Les dif- 
férences qui se produiraient inévitable- 
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ment, au niveau individuel, entre la charge 
supplém‘entaire et la charge supprimée, 
rendraient trés difficile, Pour ne Pas dire 
impossible, la prévention‘ d’un tel phéno- 
méne. 
La formula é‘voguée impliquerait, de sur- 
croit, l’assujettissement de l’ensemble des 
professions libérales 21 la T.V.A., puisque 
cellés-ci sont actuellement redevables de la 
Patente. 
3° Un impét local assis exclusivement sur 
les béizéfz‘ces ferait‘ double emploi avec les 
impéts d’Etat assis sur la méme base. 11 

constituerait Pour les collectivités une res- 
source particuliérement instable. 
Ces trois approches présentent en outre des 
défauts communs: 
a. L’abandon, dans une large mesure, de 
la. localisation de l7imp6t, étant donné que 
‘le chiffre d’affaires, la valeur ajoutéé et le 
bénéfice d’une entreprise s’apprécient au 
niveau du siége social; 1e produit recouvré

\ devrait sans doute étte affecté a un fonds 
commun, qui 1e répartirait entre les collec- 
ti‘v‘ités; mais les impéts dont celles-ci con- 
serveraient la maitrise ne représenteraient 
plus alors que 50% environ du total de 
‘leurs ressources fiscales et du versement 
représentatif de taxe sur les salaires 

(V.R.T.S.).
‘ 

[7. De tels impéts risqueraie‘nt au surplus 
de fair‘e la part trop belle 5. la fraude; cer- 
tains pfoc‘édés sont déjé utilisés Par des 
contribuables indélicats pour se soustraire i 
la fois a la T.V.A. et '21 l’impét sur les 

bénéfices; i1 n’est pas souhaita‘ble d‘e rendre 
1a fiscalité locale elle aussi vulnérable £1 de 
telles pratiques. 
Cette difficulté de remplacer la patente par 
un impét de type entiérement différent 
s’eXplique 'par des' qualités tré’s réelles, qui 
constituent’da‘ns une certaine mesure l’en— 
vets de 565 défauts: — la patente est un impét aisé é localiser; 
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—— elle ne se préte- guéte 21 la dissimulas 
tion; 
—— sous réserve du vieillissement des bases, 
et des disparités locales de taux, ellg peut 
encourager indirectement la‘ bonne gestion, 
car les entreprises qui utilisent leurs 
moyens de production mieux que la moyen— 
ne acquittent une Patente relativement 
moindre. 
A l’étranger d’ailleurs, et notamment en 
Allemagne fédérale et en Grande-Bretagne, 
la fiscalité locale resfe constituée Pour 
l’essentiel d’impéts indiciaires. 
Ce sont ces considératiOns qui ont conduit 
1e Gouvernement, ainsi qu’il l’a exposé 
lors des d‘ébats patlementairES d’automne, 
2‘1 proposer un impét fOndé pour partie sur 
des données‘ indiciaires, et Pour partie sur 
des données comptables. 

B. La formule proposée 
En effet, les caractéristiques essentielles de 
l’entreprise — la force de travail utilisée at 
168’ capitaux investis ——- actuellement prises 
en compte par des indices, peuvent égale- 
ment 'l’étre d’aprés leur'traduction comp- 
table. 
Ainsi, la force de travail sera mieux re- 

présentée par la masse salariale — qui 
tient compte du niveau de qualification — 
que Par 1e simple effectif des salariés. 

Cette méthode aura en outre l’avantage de 
mettre un terme aux difficultés de dénom- 
brement causées par le travail 5. temps par- 
tiel et les fluctuations de l’emploi. 
La. question appelle une réponse plus 
nuancée dans le cas des capitaux mis en 
oeuvre,'qui apparaissent, eux, au‘ travers 
de plusieurs pos’tes du compte d’exploi— 
tation;

I — 13. Price en compte des frais financiers 
et des amortissemehts pour leur montant 
comptable serait source de disparités, en 
raison de la variété des modes de finance- 
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ment at aux particularités de la législation. 
CelIe-ci, inspirée de préoccupations écono- 
miques, n’a pas été congue dans la Perspec- 
tive d’un impét local, et une taxation des 
amortissements pénaliserait les entreprises 
dynamiques. En revanche, Ia révision des 
propriétés baties permet justement de dis- 
poser d’un bon i'ndice des moyens matériels 
de production utilisés: les valeurs locatives 
industrielles notammént ont été calculées 
de maniéte '21 couvrir 2‘1 la fois l’umre des 
biens .et le loyer du capital qu’ils repré- 
sentent; — l’inclusion du bénéfice net dans les 
bases du nouvel impét donnera 5. celui-ci 
un caractéte plus personnel. Ai-nsi, la 
charge se trouvera automatiquement allégée 
en cas de mauvaises affaires. Mais, sous 
peine de renoncer aux bons cétés du systé- 
me indiciaire et de supprimer indfiment Ia 
contribution de certaines entreprises aux 
charges locales, 1e montant éi retenir ‘ne 

devra jamais étre négatif ou nul. Une in- 
novation ,importante sets. an contraire in- 

troduite: la prise en compte d’un bénéfice 
minimal, calculé par rapport aux deux 
autres composantes‘ de l’impét. 
Le texte du project retient donc trois élé- 

meats, qui constitueraient la base- de la 
nouvelle ressource: — Ia masse salariale; 
—-— la valeur locative des locaux et des 
outillages; — 1e bénéfice net, ‘ou 2‘1 défaut un mini- 
mum de bénéfice. 
L’étude effectuée sur un échantillon pon- 
déré de mille entreprises a toutefois montré 
que ces données ne pouvaient étre pure- 
ment at simplement additionnées: 
a. Il est proposé (art. 11) d’affecter au 
préalable la masse salariale d’un coeffi- 
cient 0,5 ‘de fagon que l’importance relative 
de cet élément dans l’ensemble des bases 
ne différe pas sensiblement de la réglité 
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économique. 

Szfmctztre ale: Immx de ‘14 Mace 
(avant application d’une lim-ite 
d’exonération) 

Les salaires 
Sans étant.affectés 

pondération d’un coefficient 
(En pourcentage 0,5 
du total) 
Salaires 63 46 
Valeurs locatives 15 22 
Bénéfice net 22 32 

1 00 1 00 

17. Afin de traiter de maniére homogéne 
les entreprises constituées sous forme 
sociétaire et les entfeprises individuelles, 
les salaires der dirigeants de sociétés seront, 
pour la mise en oeuvre de la. pondération 
qui viedt d’étre indiquée, assimilés '21 des 
bénéfices; 
c. Enfin, la consolidation de la situation 
favorable dont bénéficient, sous 1e régirpe 
de la. patente, les petits artisans e‘xergant 
une activité de fabrication ou de répara- 
tion nécessite l’institution en leur faveur 
d’un abattement de 50% sur les bases. 
Bien entendu, ceux qui n’emploient aucun 
ouvrier demeureront exonérés. 
La situation des différentes catégories 
d’entreprises au regard de cette réforme 
des‘bases apparait dans le tableau suivant, 
résultant, du rnéme échanti110n3‘: 

3. Les anciennes bases retenues. sont les bases 
ac—tuelles effectives, aprés, s’il y a lieu, abatte- 
ment forfaitaire de 20% dans le cas des petits 
salariés. 
Pour les besoins de cetfe comparaison, les bases 
de patente ont été exprimés a: dans la méme- 
monnaie» que les nouvelles bases, c’est-é-dite 
qu’elles ont été multipliées par le coefficient 
moyen d’augmentation.' 

Bulletin Vol. XXVIII, June/juin no. 6, 1974



DEVELOPMENTS IN INTERNATIONAL TAX LAW 

Pourcentage de 
variation dés bases 
(Avant application 

d’une Iimite 
d’exonératiqn) 

Industrie .‘ . . +14 
Artisanat et petites entre- 
px‘ises industriel'les“ ~20 
Commerce de détail . ~34 
Professions nOn commer- 
‘ciales . . . . . +10 
Ensemble . . . . . ‘0, 

Le phénoméne saillant est la réduction 
relative des bases des petites entreprises. 
Les variations effectives des coti'sations ne 
correspondront pas exact-ament 2‘1 ces Pour- 
centages, en raison: — de la variété des situations '21 l’intérieur 
de chaque catégorie;

I 

—-— de la croissance desk besoins locaux 
(1’11a .année sur l’autre; — du fait clue l’impét proposé demeure 
dans un cadre local, et que les transferts 
de Charges s’effectueront-dans ce cadre. 
La nOuvelle ressOutce locale prendra le 
nom de taxe Professionnelle. 

III. LES TAUX ET L’AFFECTATION DE. 
LA TAXE PROFESSIONNELLE 

Les dispositions relatives aux taux de la 
taxe et 51 son affectation visent 2‘1 concilicr 
t-rois bbjectifs: 
~— 16 maintien du caractére local de la rés- 
source; 
—— l’introduction, au profit des collectivités 
locales, d’une poss’ibilité de choix entre 
ressources fiscales vdifférentes; 
—- 1a réduction des écarts géographiques 
de taux. 

A. Lei be’néfz'cz'afle: ale la resmwce 
1° Conformément é l’artiele 1er de la loi 
de modernisation des bases de la fiscalité 

Bulletin Vol. XXVIII, June/juin no. 6, 1974 

dire'cté‘ locale, 1a taxe professionnelle se‘ra 

levée tant au profit des communes que des 
départements. -

. 

S’agissant d’un impét dont les bases ne 
sont Plus que partiellement indici‘aires, 
~1’option prise pose un probléme de locali- 

\ r 
- “sation des bases des entreprises a etablisse- 
ments multiples. ,En effetz‘ 
—— 1e bénéfice fiscal se détermine .au 
niVeau -du siége social, et non au niveau 
de chaque établissement; — les valeurs locatives‘ des outillages et 
équipernents devront étre directement tirées 
.du bilan; qr beaucoup d’bntreprises he 
sont pas en mesur’e de procéder £1 une ven- 
tilation géographique des éléments de ce 
bilan. 
L’article 13 du projet rés’out cette difficulté 
de la maniére la plus commode pour les 
entreprises: les bases non susceptibles 
d’étre localisées seront réparties‘ entre les 
'différents établissements au prorata des 
bases d’imposition retenues l’année précé- 
dente pour chacu-n d’eu'x. Des modalités‘ 
de répartition plus forf’aitaires pourront 
étre envisagées dans le cas des entreprises 
£1 établissements trés nombreux. 

2° Les principales taxes additionnélles 2‘1 Ia 
patente sont reconduites dans le cadre de 
la taxe professionnelle: ~ 

—— les taxes régionales et la taxe spéciale 
d’équipement du [district de Paris; — la contribution Pour frais de chambres 
de commerce. 

B. La détermz'mzfz'on d8: tame 
1° E72 1975, les collectivités et 'organismes 
bénéficiaires de la taxe professionnelle et 
des taXes additionnelles ne pourzont en 

4. Entreprises de construction, de fabrication, 
-de Iéparation ou de services employant mains de 
dix salariés. 

247



FRANCE: TAXE PROFESSIQNNELLE 

détermiher aux-memes 1e taux, car 16 mon- 
tant des nouvelles bases ne sera pas encore 
connu au moment du vote Ides budgets. Il 

est donc proposé (artiqle 21) de reconduire 
pour 1975 la procédure adoptée pour 1974, 
suivant laquelle les collectivités et organis- 
mes votent un produit, dont les taux sont 
déduits le moment venu. 

Cette méthode permettra de constater, 
dans le courant du second semestre de 
1975, l’ensemble des pressions fiscales 

locales, aprés mise en oeuvre des nouvelles 
bases d’imposition. 
2° A partir de 1976, il est Prévu (article 

17) que les collecti-Vités et organismes 
bénéficiaires en fixeront 1e tau'x, indépen- 
damment de celui des trois autres impéts 
directs locaux, mais sous d‘eux résérves: 
a, Afin d’éviter que cette possibilité de 
choix ouverte aux municipalités et aux 
conseils généraux ne se traduise par des 
i—cOups trop ‘sensibles pour les contribu- 
ables, le taux ne pourra varier, dans un 
sens ou dans l’autre, de Plus d’un' cin- 
qui'ér‘ne chaque année. 
Si par exemple le taux de taxe profession- 
nelle aiteint 2% dans une commune -en 
1975, cel'le-ci Pourra fixer son taux de 
1976 ‘entre 1,6 et 2,4] 
b. En vue de réduire? en second lieu, 'les 

disparités de taux entre contribuables, le 

taux ne. pourga dépasser Ie double de la 
mo‘yenne nationale constatée en 1975, mi 
étre inférieur 2‘1 19. moitié de cette moyenne. 
Celle-ci sera calculée de maniére distincte, 
pour les communes d’une part, pour‘ les 
départements d.’autre part. 

T‘outefois, les collectivités dont 1e taux de 
1975 se trouvera en dehors de ces limites 
auront quatre ans pour s’y conformer. 
Tout en mettanrt un ter-me a ceptaines situa- 
tions difficilerhent supportables, ce dis- 

positif ne devrait pas bbuleverser le finan- 
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cement des collectivités locales. En effet, 

suivant les calculs effectués —— simplement 
indicatifs il est vrai, puisque fondés sur les 
taux actuels ‘de Patente — 7% des com- 
munes seulement représentant 7% de la 

population, se trouveront dams l’obligation 
d’abaisser leur pression fiscale sur les re- 

devables de la taxe professionnel-le. Au 
demeurant, la période transitoire de quatre 
ans prévue ef1 faveur‘ de ces collectivités 

leur permettra sans doute, dans la majorité 
des cas, de se conformer '21 1a nouvelle 
rég-le sans réduire leur recet-tes de taxe pro- 
fessionnelle en valeur absolue, puisqu’elles 
bénéficieront chaque année de la Pro- 
gression de l’assiette de cette taxe. 
Une variante pourra'it consister, si le Parle- 
ment 1e souhaitait, a se référer ‘2‘1 des 
moyennes départementales, et non plus 
nationales, pour la fixation du maximum 
et du minimum. Les écarts de pression 
fiscale les plus sensibles sont en effet les 
écarts entre proches voisins, et ce sont e‘ux 
qu’il convient d’atténuer en Priorité. 

C. Mémnismm pmficulz'eu 
Deux mécanismes particuliers méritent 
d’étre signalés: 
1° Le Premier (article 19) concerne les 
commune! 42 potential final exceptionnel, 
et notamment les Petites communes dotées 
d’établissements industriels importanrts. 
Afin d’améliorer 1a répartition géogra— 
phique de ces ressources, conformérnent 
aux recommendations de la Commission 
d’étude de la patente, il est prévu que les 
communes concernées abandonneront a un 
fonds départemental le produit de l’im- 

position d’une partie de leur potential. 
Cette pattie est définie comme 1a fraction 
excédant 1e double de la moyenne natio- 
nale par habitant — ce qui laisserait sub- 
sister en fa‘veu}: de ces communes .une 
grande part de leur avantage actuel. Cette 
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redistribution serait d’ailleurs assortie de‘: 

modalités transitoires. 
'

. 

Les ressources _du fonds départemg‘mtal 
seraient employées au profit dés com- 
munes défavoriéées, 

' 

dans des' conditions " 

fixées par le conseil général.
1 

2° L’autre particularité. (article 20) con- 
céme les avantages fiscaux accordés au 
titre de l’aménagement du territo'ire, et 
gépond aux obligations eupopéennes de la 
France. 

I 
. V H

' 

Les exonérations actgellés, dont _le montant 
n’est connu qu’aprés coup, devront étre 
gemplacées par un crédit d’impét chiffré 
d’aVance, que'les entreprises pourront alors 
comptabiliser dans leurs programmes finan- 
ciers. Ces aides au développement régional 
devraien't donc devehir plus incitatives,

I 

Le nouveau régime entrera ,en vigueur 
lorsque les partenaires de la France auront 
{aux aussi pris de_s mesures faisant appa- 
raitre d’gmblée 1e montant des avantages. 

IV. L’EQUILIBRE GENERAL' DE 
FISCALITE DIRECTE LOCALE 

Les dispositions qui viennent d’étre résu- 
mées aboutiront,‘ 2‘1 compter de 197_6, 5 
dégager deux masses sensiblement équiva- 
lentes, dont les collectivités locales fixeront 
librenient 1e mohtant: , — la faxe professionnelle, séus réserve des 
précautions qlii ont été indiquées; 
—~— la taxe d’habitation. et les deux taxes 
fopciéres, .établies deg. taux, différents 
miis liés entre éux.

I 

L’aboutissement logique de la réforme 
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seraif d’unifier les taux applicables 2‘1 ces 
trois derniéres taxes, qui présentent la 
cayactéristique commune d’étre déterminées 
d’aprés des vaLeurs 'locativés immobiliéres. 
Cet o'bjectif‘ he peut toutefois étre atteint 
qu’é moyen terme, Pour deux raisons: — un rapprochement immédiat ~des taux 
perturberait 1e mécanismé d’échelonnement 
dcs transferts de ,charges en rIiatiéré de 
taxe d’habitation, qui vient d’étre mis eh 
vigueur, et de_it fOnctionner jusqu’en 1978; 
:— compte t'enu des particularités de la 
derhiére ré'vision, les bases d’impbsition 
rétenfies pour les propriétés noh baties ne 
sont pas encore véritablerhent gbmparablgs 
2‘1 ,celles ‘des propriétés baties. 
Aussi est-i1 pg'oposé (article 21): — de maintenir les clefs db répartition 
entre les trois taxes Pbur 1976 et 1977; — de les supprimer ensuite en cinq ans, 
de fagon '21 obtenir un taux unique en 1982, 
dans chaque collectivité. 

_ 

I ' 

A-prés 1e vote de la loi modernisantles 
ba$es de la fiscalité directs locale, le dépét 
du projet de 101' sur le rgmplacement de _la 
patente confirme 1a volonté de rénovation 
qui anfime les pouvoirs publics. Le Gou- 
vernement a entrepris Cette tache avec le 
souci de dotet notre pays d’une fiscalité 

directe locale digne de ses réalisations dams 
d’autres domaines, tout en sauvegardant ce

. 

qui demeure valable- dans-le legs du_passé. 
En s’associant 5r cette reconstruction, ajnsi 
qu’il I’a fait Iors des débats de l’afitomne 
1973, le Parlement montrera trés certain:- 
ment sla‘ volonté d’i‘nnover dans le :éalismfa 
et de promouvoir ll’équité. 
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FRANCE 
Information Memo of the Minister of Economic Affairs and Finance 

of March 11, 1974 on the publication of income of taxpayers 

La Direction Générale des Impéts va 
assure: en 1974 la publicité des imposi- 
tions af-férentes aux revenus de l’année 
1972 et mises en recouvretnent du 1er jan- 
vier 1972 an 50 avril 1974 (cf. C.G.I., 
art. 243; Ann. 111, art. 49 .reptz‘ex a 49 .rep- 
tz'es E). Une note, ci-aprés reproduite, du . 

Ministére de l’Economie et des Finances a 
exposé les conditions dans lesquellles va se 
dérouler cette opération, conditions qui 
sont conformes aux dispositions expressé— 
ment prévues par la 101. 

I. LES RENSEIGNEMENTS SOUMIS 
A PUBLICITE 

Les listes' de‘s contribuables assujettis £1 

l’impét sur le revenu comportero'nt, en 
fac-e ‘de Vindication du domicile du contri— 
buable, les. ren‘seignements su-ivant-s: — mom, prénom et adresse du' contri- 

buable;
_ 

—-— nombre de Parts correspondent 5. set 

situation de famille; 
—— montant de l’impét éu; 1e revenu sujp- 

porté par le contribuable. 
Ce montant tiendra compte: — de l’impét dfi en principal, aprés ap- 
plication du baréme et, éventuellement, de 
la décot¢ et de la minoration dégressive; — du mon‘tant de l’impfit dfi 5. un taux 
proportionnel sur certaines Plus-values de 
cession (plus-values 5 long terme, plus- 

.values de cession de droits sociaux, plus- 
values réalisées dans le cadre d’une emploi-- 
tation agricqle ou de l’exercice d’une pro— 
f-ession non commerciale, Plus-values im- 
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mobieliérés ré-alisées dans .certaines condi- 
tibns).

~ 

En outre, le‘ Ministte de I’Econoinie et des 
Finances a décidé, Pour répondre 2‘1 cer- 

taines préoccupatiohs, largement exprimées, 
de permettre aux contribuables de deman- 
der par écrit 2‘1 la Direction des services 
fiscarux; sans formalixté autre que la. pro- 
duction des justifications nécessaires, 
d’ajoutér sun Ia liste 1e montant des prélé- 
vements libératoires qu’ils ont acquittés en 
matiére de fiscalité immobiliére et de Pro- 
'duits de placements '21 revenu fixe. 
Les contribuables ayant pl-usieurs résiden- 
ties, établissements ou, exploitations, Peu- 
vent demander, en souscfivant leur décIa- 
ration de revenus, que leur mom soit com- 
muniqué_ qux Directions départemental‘es 
des services fiscaux dont dépendent ces- 
résidences, étaissements ou exploitations. 
A l’adresse en cause, leur nom sera. alors 
suivi de la mention: «Imposé 2‘1. . .».~ 

Pour les revenus de l’annéc 1972, il est 

admis que la demande de publicité men- 
tionnée £1 l’alinéa précédent puisse étre 

faite jusqu’au 30 avril 1974. 

II. MISE EN CEUVRE DE LA PUBLICITE. 

Les list-es éeront, d’une part, mises 5. la dis- 

position des contribuavbles dans les Direc- 
tions des services fiscaux, d’autre part 
oommuniquées aux Commissions commu- 
nales des Impéts directs.

' 

A. Mixe 52 [a disposition de: contribmble: 
Sous réserve de la période pendant laquelle 
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elles seront soumises. aux commissions com~ 
munales des impéts directs, les listes des 
contribuables imposés su‘r leurs revenus de 
l’vannée 1972 seront a la disposition des 
contribuables 5. la Direction des services 
fiscaux du lieu d’imposition du 19r'-juin 

1974 au 31 décembre 1976. 

a) Pemonne: pouvam‘ comzzlter 1e: lixtes 
Seule’s peuvent consulter les listes les per- 
sOnnes relevant au regard de l’i-mpét sur le 
revenu, de la compétence territoriale de la 
Direction des Services fiscaux qui détient 
ces li-stes. 

b) Modalité: ale [4 confultation 
,Les demandeurs devronvt justifier de leur 
identité et de leur domicile. 
Les listes-étant dressées dams l’ordre topo; 
gzaphique dans les villes et dans I’ordre 
alphabétique dans- les comniunes rurales, 
les demand-ems pou'nront se faire‘ aid‘er 

dans leurs recherches Par I’agent des Im- 
péts. 115 me pourrorrt pas demander la 
reproduction photographique de ces listes. 
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B. Communication :3 la commim'on com- 
munale ties impo‘t: direct: 

Les listes seront soumises, pour avis, 1‘1 la 

Commission communale des impéts directs 
l-ors de la tournée de recensement Aeffec— 
tuée chaque année par l’Adlministmtion 
fisc'alé. Pendant cette périod‘e qui ne deVrait 
Pas excéder un mois, les listes ne Poufront 
dOnc étre consultées a la'DiKrection. 

III. SAN CTIONS 

Le législateur a entendu réprimer tout 
usage abusi-f dES renseignements ains‘i pug 
bliés. Aussi a—t-il interdit la divulgation. 
des listes ou de vtoute indication se rapper- 
ta‘nt 2‘1 ces listes et visant des Personnes 
nommément désig-nées. Les contrevenants 
s’ex-posent‘: 

’—. suf 1e Plan péna-l,. é. une amende de 
3.600 F 5. 18.000 F et 5 une peine d’em— 
prisbnnement d‘e un é. cinq ans, ou 5. Fame 
de ces-deux ‘peines;

I — sur le plan fiscal, 5,. une amende égale 
au‘ montant des impétsr divulgués. 
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I deeply regret to announce that 

Miss Cila- Hoogkamp 
quietly passed away on June 13th, 1974‘ 

Jan H. Christiaanse 
Secretary General of 
the International 
Fiscal Association 

Cila Hgogka‘mp 1' 

The recent tragic death of miss ‘Cila Hoogkamp has been a térrible 
loss to IFA. Far ‘too few members of IFA realise how much' work on their 

' 

behalf is carried out in Rotterdam and it is ‘d‘oubtful' whethef the, 
average member realises how few people are available to help 
Professor Christiaanse’ in carrying out his duties as Secretary General. 
Gila Hoogkamp was the soldier who defended the gap. On her fell 
many of the jobs, of liaison and translation which are so important ‘in 
a voluntary society like IFA, comprised as it is of members in many 
countries, many of them prima donnas, and most of them enmeshed in 
their particular problems. .She was a good administrator and an ad- 
mirable liaison officer and because of her Dutch phlegm capable of 
dealing with all the irascible cOrrespondents, (including myself) from 
many countries. '

. 

She was helpful, sh‘e was efficient, she was unobtrusive. 
Cila Hoogkamp did a marvellous job. She was the person who carried 
the oil can to lubricate difficult situations. We shall miss her badly. We 
remember her as the helpful effipient secretary, always willing, always 
able. R.LP. 

Alun G. Davies “ 
Vice President of IFA~ 

Bulletin {701. XXVIII, July/juillet no. 7, 1974 263



Cila Hoogkamp 'I' 

v? 

On 13th June; 1974', the |.F.A. suffered a severe loss.‘On that day, 
Cila Hoogkamp,‘ who had been secretary to the |.F.A.’s Secretary 
General since 1968, passed away aged 52 after a long illness. All those 
who, as members of the Executive Committee, the General Council, the 
Permanent Scientific Committee orthe |.F.A.’s many ad hoc commit- 
tees, or as participants ‘at the annual congresses held in Rotterdam, 
Brussels, Washington, Madrid and Lausanne, had the benefit of her 
.assistanCe and effective coaoperation‘flwiil -feel Miss Hoogkamp’s death 
as a personal loss. She Was always present even if she remained in 

the background. She was personally involved in all |.F.A.’s affairs and 
felt heavily responsible for them. 

Cila Hoogkamp was a very conscientious person, who insisted on 
keeping deadlines, on getting things organised, and, generally, on 
making the‘I.F.A.’s wheels turn smoothly. Those who had the privilege 
'of working Closely with her knew how fhorOughly deVoted she was to 
the |.F.A.:and all that our association stands for. 

hThe‘ sfaff..of Ithe Intérnational Bureau of Fiscal Documentation wishes 
to. express its feeling of deep regret at her death and‘ will remember 
Miss Hoogka‘mp and her work with sincere gratitude. .

' 

J. van. Hoorn Jr. 

Managing Director of the 
International Bureau of 
Fiscal Documentation 
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ARTICLES 
1

* 

Dr. JAKOB STROBL *: 
BEITRAG ZUR STEUERLICHEN BEHANDLUNG VON TIRANSAKTIONEN ZWISCHEN‘VERBUNDENEN UNTERNE‘HMEN IN DER BUNDESREPUBLIK DEUTSCHLAND‘ 

Nach unserer ‘Erfahrung bestehen sowohl 
Unterschiede von Gewicht bei der An- 
Wendung des ,,arm’s léngth“ Grundsatzes 
clutch die verschiede‘nen Finanzbehiirden 
a‘ls auch bei den Methoden, die zur Ermitt- 
lung einer angemessenen Gegenleistung 
bei Transaktionen zwischen verbundenen 
Untemehmen ffihren sollen. Mit dem vor- 
liegenden Beitrag wird der Versuch unter- 
nommen, die deutsche Regelung auf die, 
sem Gebiet zu erliiutern mit Schwerpunkt 
,auf d‘er Darstellung der Praxis dEr Be- 
triebsprfifung und unseren dabei gewon~ 
nenen Erfahrungen. Der Aufsatz wendet 
sich in“ erster Linie an Steuerfachleute 
ausserhalb Deutschlands. Bei den Litera- 
turhinweisen wu'rde nach Méglichkeit vor- 
ZugsweiSe Schrifttum zitiert, insbesondére 
in 'englischet Sprache, das ffir den aus- 
l'alndischen Leser erreichbar ist. 

I. “DEALING AT~ ARM’S LENGTH“ 
IM DEUTSCHEN STEUERRECHT 
1. Der Begrz'ff ale: ,,dealing at arm’x 

léngtb“
' 

a) Defim'tz'on in den DBA 
Das Prinzip des ,,dealing at arm’s length“ 
-— wie in Art. 9 ffir rechtlich selbstiindige 
vefbundene ‘Untemehmen und in Art 7 
OECD Musterabkommen ffir unselbstin— 
djge Betriebstéitten niedergelegt — hat in 
.die meisten Doppelbesteuerungsabkom- 
men Eingang gefunden, die von def Bun- 
desrepublik Deutschland abgeschlossen 
wurden. Es ist ebenfalls in Art. III des 
deutsch-englischen DBA ‘enthalten und|hat 
Bulletin Vol. XXVIII, July/juillet no. 7, 1974 

folgenden Wortlaut: 
,,....... fibt ein Unternehrnen eines den: 

Gebiete in dem anderen Gebiet eine 'ge- 

Werbliche Titigkeit dutch eine dort gele- 
gene Betriebstiitte aus, so sind diesel: Be.- 

triebstiitte die gewerblichen Gewinne ' 

‘zuzurechnen, die sic in diesem ‘anderen 
Gebiet als unabhéirggiges Untemehmen mit 
gleicher Oder fihnIicher Titigkeit unter 
gleichen Oder iihnlichen Bedingungen und- 
unabhéingig von degm Unternehmen dessen 
Betriebstitte sie ist, hitte erizielen kén-

M 
11611 

Dieser Grundsatz ist auch auf Transaktio- 
nen zwischen Muttergesellschaft und ihrer 
Tochtergesellschaft anwendbar.’- 1 

b) § 1 ASz‘G 
Die Berichtigung von konzernintemen 
Vetrechnungspreisen ist auch nach inner— 
staatlichen Bestimmungen des deutschen 
Steuerrec‘hts m6glich. Das neue deutsche 
Aussensteuergesetz (AStG) {rat 1972 in 
Kraft undfibezweckt die steuerliche Re- 
gulietung ffirl den Gesamtbereich der 
Auslandsbeziehungen inlfindischer Steuer- 
pflichtiger. 1 dieses Gesetzes sieht un- 

* Rechtsanwalt in Strobl, Killius 8: Vorbtugg, 
8 Miinchen‘. 
Der Artikel beruht auf einem Referat, das d'er 

Verfasser am 29, Mirz 1974 ’bei einer geniein- 
schaftliehen Vermstaltung der britischen und 
deutsehen IFA-Gruppe in Hamburg gehalten 'hat. 
1. Vgl. entspxechende Klausel in Art. III des 
deutsch-amerikanischen DBA,. kommentiert in 
Debatin—Walter ,,Handbook on the U.S_.-German 
Tax Convention”, International Bureau of Fiscal 
Documentatibn. 
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beschadet anderer Vorschriften vor, dass 
das Eink'ommen des Steuerpflichtigen be- 
richtigt werden kann, falls es im Rahmen 
internationalet Geschiftsbeziehungen mit 
einer nahestehenden Person als Folge einer 
unangemessenen oder nicht marktgerech- 
ten Vereinbarung gemindert wurde; 
Der Inhalt dieser Bestimmung ist bei 
Gegeniiberstellung mit dem amerikanischen 
Steuerrecht nicht neu. Jedoch enthielt das 
deutsche Steuerrecht bis dahin keine a11- 

gemeine Bestimmung diesel: Art. In der 
Praxis der Verwaltung und in der Recht- 
sprechung wurdén schon vor Einffihrupg 
dgs § 1 AStG Gewinnkorrekturen bei' in- 
ternational verbundenen Unternehmen 
dutch die Rechtsinstitute der verdeckten 
Gewinnausschfittung und der verdeckten 
Einlage berficksichtigt. Beide Vorschriften 
haben durch die Einfiihrung des § 1 AStG 
an Bedeutung nicht verloren. Ein Problem 
besonderer Art ist das Verh'alltnis zwischen 
§ 1 AStG und den fibrigen Gewinnkor— 
rekturvorschriften des geltenden Rechts. 
Eine Er6rterung dieses Problemkreises 
wfirde jedoch fiber den Rahmen rdieses 

,Beitrages hinausgehen. 2 

§ 1 AStG bezieht sich ausschliessli’ch auf 
internationale Transaktionen. Zweck dieser 
BEStimmung ist, der deutschen Verwaltung 
die Ausiibung der deutschen Steuerhoheit 
bei der Erhebung von Einkommensteuer 
soweif als méglich dutch die Berichtigung 
von Gewinnen aus internationalen Trans- 
aktionen zu gestatten. 
Eine derartige Berichtigung fiihrt zu.einer 
SteuerfestsetZung die sonst der deutschen 
Besteuerung entgangen ware. 
§ 1 AStG verlangt nicht den Nachweis der 
Steuerflucht oder die Absicht der Steuer- 
hi'nterziehung. Allein die Feststellung der 
Verwaltung, dass das Einkommen eines 
Steuerpflic'htigen dutch Nichtbeachtung 
des ,,arm’s length" -Grundsatzes bei Ge- 
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schéiftsbeziehungen mit verbundenen Per- 
sonen zum Ausland gemindert wurde, ge- 
niigt ffir die Anwendung des §1 AStG. 3 

Schliesslich sieht § 1 AStG keine entspre- 
chende Berichtigung des Einkommens bei 
der anderen nahestehenden Gesellschaft 
vor. Da dieser andere nahestehende Steuer- 
pflichtige Steuersubjekt unter anderer Ge- 
richtsbarkeit ist, kann ein Konflikt zwi— 
schen den beiden Staaten nut in einem 
Verstéindigungsverfahren gelést werden, 
wie es in allen deutschen Doppelbestgeue- 
rungsabkommen vorgesehen ist (Zum Ver~ 
stindigungsverfahren vgl. .unten VI). Der 
in Vorbereitung befindliche Einfiihrungs- 
erlass. zurn Aussensteuergesetz bringt die 
Bereitschaft der deutschen Finanzverwal— ' 

tung zum Ausdruck, zur Vermeidung einer 
etwaigen Doppelbesteuerung ‘anléisslich 

einer'GeWinnberichtigung nach § 1 AStG 
im Verhandlungswege mit den ausléindi- 
schen Finanzbehérden eine Lésung anzu— 
streben. 
In diesem Erlass ist ferner vorgesehen, 
dass die deutscht; Finanzverwaltung gfin— 
stige Vereinbarungen fiir den Steuer- 
pflichtigen im Verstéindigungsverfahren 
selbst darm anerkennen Wird, wenn eine 
Erstattung an sich dutch Verjihrung aus» 
geschlossen wire. 
In diesem Zusammenhang sei noch er- 

2. Die bisher einzige detaillierte Verfiffent- 
lichung in englischet Sprache fiber dieses schwie— 
rige Gesetz findet sich in der Dezember-Ausgabe 
1973 von ,,Tax Management International“ 
Washington DC. unter dem Titel’: ',,A new 
German Statute regulating International Tax 
Aspects — its Implications for Multinational 
Companies” von Dr. Jfirgen Killius, Mfinchen. 
Zur Vertiefung vgl. H. Becker ,,Zur Gewinn- 
ermittlung internationaler Unternehmen", Otto 
Schmidt, Kfiln, 1974. 
5. Eine eingehende Darstellung gibt: Becker, 
Helmut, in Flick/Wassermeyer/Becker, Kommen— 
tar zum Aussensteuergesetz, Kfiiln 1973, Anm. 
1 'zu 1. 
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wiihrit, dass der Steuerausschuss derOECD . 

im Zusammenhang mit der Uberarbeimng 
des OECD Musterabkommens einen neuen 
Art 9 Abs.‘ 2 vorgESChlagen hat,‘ der leine 
korrespondierende Bericht‘igung im andee 
ten ‘Staat vorsieht. 4 Bis heute hat noch 
kein Land Vorberéitungen zu'r‘Einfiihmng 
Ciner solchen Klausel in semen Doppel- 
besteuemngs‘abkommen get'r'off'en; au‘ch 

die S‘chwéiz hat: eine sol‘che Klausel'nich 
akze’ptiert. ‘ 

2: Verdecéte Geu‘inmunchiittzmg ' 

a) Allgemez'he:
I 

Der Begrfff ,»,'verdeckte G‘ewinnaus’schfit- 
tung" (abgekfitit in dér deutschefi Fach- 
sprache mit VGA.)- Wurde 'VOn def Ver- 
walmngspfaxis, und der Réchtsprechung 
entwickelt. Nach' unseren Erfahrungeri 
wird dieser Begtiff undl seine Beaeutfing 
von afiélfindiséheh S'tefierexpeite'n ‘hii'ufig 

nicht richtig Vefstandéh: und- bedarf des- 
halb éiner kurzén Erléiutefung; 
Afiégangspunkt ist der Begi'iff ,,E'inkiinfte 
aus ‘Gewerbebetrieb“. Das deutshhe Steuér- 
recht de‘fihiert diesen- Begriff a'ls "Unter- 
schiedsbetrag 'Zwi'sche’n d‘em' Betifiébsve’r: 

m6gén- am SchluSs des Wirtschaftsjeih‘rés 
und dem Betriebs‘Vermagen am Schlfiss 
des' Votangeg‘angenen Wirtschaftsjahres, 
unter ' Berficksichtigung von Entnah’me’n 
uhd‘Einlag‘en, die den UntErsch'iedsbétrag 
vermehfen odér mihd‘eml 'Ausschfittungcn 
jegliéher Art Hfirfe‘nfdas st'efierijflichtig'ev 

Ei‘nkommen nib/9t mindem (§ ? KStG)‘, 
ebensov nicht verdeckte Gewinnausschiit- 
tfingefi '6 'Abs. I Satz 2 KStG). 
Days deutsche Steuerrecht u‘nterscheidet im 
Fall der Berichtigung v.0n Transaktionen 
bei verbundenen" Untemehrnen- unter 
Beaghtdng des arm’s Iength-Prinzip ZWi- - 

schcn
a 

aa) Transaktionen, bei denen die_ Gegell- 
schaft (Tochtergesellschaft) dem Ge; 
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' 

- sellschafter(Muttergesellschaft) einer'i: 

Vorteil gewéihrt (up stream) und“
' 

bb)'Transaktionen, bei dene’h der' Gesell- 
schafter (Muttergesells‘chaft) dér Ge- 
sellschaft (Toch’tergesellschaft) ein‘en 
Vorteil gewéihrt (down stream). 

Im ersten Fall'nimmt Idas- deutsche Steuer- 
recht eine sogena'nnte vexdeckte ‘Gewinn- 
ausschiittung, i111 zweiten Fall eine ver~ 

dctkte Kapitaleinlagc an. Es‘ ist festzuhal- 
teng‘wrie waiter unten erliiutert Witd, dass 
die Steucrlast in beiden- Fallen? unteI-y 
schiedlich ist. - ‘ 

' ‘- ‘ 

Eine' verdeckte -' Gcwinnausschfittung ‘ist 

ebenfalls amiigli'ch zWischen 'Schwestexgee- 
sellsghaften. Di'e deutsche Fingnzverwal— 
tung sieht in eingmsolchen Fall eine Vor- 
teilsgewihrung als. ‘vcrdccke Gewinnausr 
schiittung der leistenden Tochtgrgesell- 
schaft gegeniiber dc: Mutteggesellschaft a-1_s 
gegeben an; ‘bei ,gleichz‘eitige’r ‘Ann'ahmje 
efnér verdecktcn. Einlage seitens der- Mut- 
tergesellschaft an die empfangende ToCh- 
tergesellschafts; ' 

.
' 

b) Kecbésprechung auf diexgfiz Gébiét 
Eim’; "D'efihiti6i1' 'des Begriffes ‘,,ve1;d‘ec'kt_e 
GeWinnaus’schiittung” ist in; ‘Gesetz nicht 
enthalten, 19 KStDV —,—,K6rperschaft-‘_ 
s'téueriburchffihfungSvctoidfiung —"1ietint 
lediglich‘ eifiige-‘B‘eispiélé zfit EtIiuterung. 
Die Rechtspréchung himmt cine wiéxfd‘eckte 
Gewinnausgchfittung damn“ an_, W'em ei'né. 

Geséllsch’éfit jhr‘erh _'Gésellsc_13aftef 
" 
aqssef- 

halb: diet geséllschaftstechtlihhen GéWihn- 
verteilung reinen Véfmfigensvort'efl- z‘uwéhy 
det, den’sje bei Anyvéndung def-Sorgfa‘lt 
eines ordentlichen fihd géWissenhéften‘ Ge- 
schéftsleiters eihefn Niéhfgéséll'sghaftgr 

(Driftcn) u'nter' sonst gleichen‘ UmStéihd‘ef; 
niéhfi géwéihrt ‘ 'haben Wfirde‘. 5 

I“ I 

Die' 

4. V»gl. OECD Dokument 8_4, 697 April 1972.,'. 
5. Stellvertretend vielg: BFH-Urteil vom 
211124972, T _R' 70/70,_ Bundessgeuerblatt_ 
(BStBl.)r-1973 H s. 449: -' ‘ 
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Rechtsprechung stiitzt sich auf das objek- 
tive' Kriterium der ,,Interessewahmrig 
eines ordentlichen Kaufmannsv gegenfiber 
der Gesell'schaft“ zur Feststellung einer 
verdeckten Gewinnausschiittung. 

c) "Steaerlz'cbe Belammg einer 
verdecéten Gewinnaunrbiittung 
Im Fall der Annahme einer verdeckten 
Gewinnausschiittung kann der deuts'che 
Steuerpflichtige den Vorteil, den er dem 
Gesellschafter gewiihrt hat, nicht- als Be- 
triebsausgabe bei Ermittlung seines steuer- 
pflichtigen Einkommens geltend machen; 
fielmehr Witd der Vorteil als Dividende 
(Ausschiittung) behandelt. Die verdeckte 
Gewinnausschfittung geniesst nicht den er- 
m'alssigten Steuersatz in Hfihe von 15% 
ffir ausgesthiittete Gewinne, sondem un- 
terliegt dem allgemeinen Steuersatz fiir 
einbeh‘altene Gewinne in HEShe von 51%, 
da die Voraussetzungen ffir sogenannte 
"beriicksichtigungsffihige Aussdlfittungen“ 
im Sinne des 19 Abs. 3 KStG6 nicht vor- 
liegen. Dariiberhinaus wird Gewerbesteuer 
entsprechend der Berichtigung erhdben. 
Verdeckte GeWinnausschfittungen gehfiren 
zu .den beschréinkt steuerpflichtigen Ein- 
kiinften aus Kapitalvermégen'l des den 
Votteil empfangenden auslfindischen Ge- 
sellschafters (Muttergesellschaft). Die 
hiérauf entfallende Kapitalertragsteuer in 
Héhe von 25% zuziiglich Ergfinzungs- 
abgabe in H6he von 3% wird I‘m Wege 
des Aqgs vom Kapitalerttag erhoben. 
Der Steuersatz der Kapitalertragstcuer et- 
m’cissigt sich, soweit DBA-Bestimmungen 
éine‘Begrenzung des Steuersatzes vorsehen, 
wie z.B. in ‘dem deutsch-amerikanischen 
Doppelbesteuerungsabkommen ein Steuer- 
satz von 15%, wenn keine Reinvestition 
der amerikanischen Muttergesellschaft an 
die deutsche Tochtergesellschaft vorliegt. 
Unter Berficksichtigung der erwiihnten 
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Steq betrfigt die deutsche Steuerlast auf 
die verdeckte Gewinnausschfittung, je nach 
dem anWEndbaren Kapitalertragsteuersatz 
ca. 80 - 90%. Verstéindlitherweise sind die 
ausléindischen Steuerbehfirden, die den 
gewéihrten Vorteil ihrerseits als Einkom- 
men des empfangenden Gesellschafters det 
Steuer unterworfen haben, regelmfissig 
nicht bereit, die Veranlagung im Hinblick 
auf die steuerliche Beurteilung der Trans- 
aktion durch die deutsche Steuerbehéirde 
zu éifidern. Die daraus resultierende wi‘rt- 

schaftliche Doppelbesteuerung des strit'ti- 

gen Gewinnanteils kann nut im Wege des 
Verstéindigungsverfahrens beseitigt wer- 
den. Die Aussichten ffir eine dem Steuer- 
pflichtigen giinstige Einigung der Steuer- 
behiirden in diesem Verfahren k6_nnen nur 
schwierig beurteilt werden, da nut wenige 
Filler bekannt sind. 
In der Anlage Wird ein Vergleich der 
Steuerlast einer selbstéindigen Tochterge- 
sellschaft und einer rechtlich unselbstidn- 
digen Zweigniedeylassung oder Betrieb- 
statte, sowie die Auswirkung des gespal-J 
tenen. Kérperschaftsteuersatzes dargestellt. 
Die tatsfichliche Steuerbelastung auf ausge- 
schiittete Gewinne beftéigt ca. 25% da ein 
Teil des Gewinnes zur Bezahlung der 
Kérperschaftsteuer einbehalten warden 
muss.‘ - 

In diesem' Zusammenhang sei erwia'hnt, 
dass von der Mfiglichkeit der Griindung 
eines rechtlich unselbst’éndigen Zweigbe- 
triebes dutch auslfindischc Unterneh~ 

6. Gem. § 19 Abs. 3 KStG sind ,,beri'1cksichti- 
gungsféihige Ausschfittungen“ die aufgrund eines 
den gesellschaftsrechtlichen Vorschriften ent- 
sprechenden Gewinnverteilungsbeschlusses vor- 
genommenen GeWinnaussc-hfittungen. 
7. Nach den Grundsitzen der sog. isolierenden 
Betrachtungsweise auch damn, wenn sie im Rah- 
men eines Gewerbebetriebes anféillt. Vgl. BFH- 
Urteil vom 4.5.1970, I R 140/66 BStBl. 1970 II 
S. 428. 
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mungen in der Bundesrepublik Deutsch- 
land" mit Ausnahme von Banken und 
Versicherungsgesellschaften selten Ge- 
brauch gemacht wird. 

d) Rz‘irégéingigmac/mng ez'ner verdecéten 
Geu‘iflnmucbz‘ittung. 
Im deutschen Schrifttum 8. wird die Frage 
eingehend diskutiert, ob die schwerwfe~ 
genden steuerlichen KonsequenZCn. einer 
Verdeckten Gewinnausschiittung dadurch‘ 
2u vermeiden sind, daSs der Gesellschaf; 

V ter den ihm gewfihrten Vorteil an die 
Gesellschaft aufgrund eines im Einzelver— 
trag vereinbatten oder in der Satzung der 
Gesellsc‘haft enthaltenén Vorbehalt’s' (so- 
genannte SteuerklauSeln oder SatZungs- 
klauseln) zuriickerstafctef. 

Die steuerrechtliche Anerkennung wird 
mach der fiberwiegenden Meinung im 
Schrifttum unter geWissen Umstéinden fiir 
zuliissig gehalten. Die Rechtsprechung ist 

diesbeziiglich nicht einheitlich und lasst 

eine Rfickgéingigmachung nut in Aus- 
nahmeffillen Zu. Die Finanzverwaltung ist 
grundséitzlich nicht bereit, solche Klauseln 
anzuerkennen und in der Praxis kann man 
sich gegenwéirtig n0ch nicht auf die Ver- 
einbatung von Steuerklauseln verlassen. 
Die Rfickgéingigmachung wurde nut der 
Vollstfindigkeit Vhalber erwiihnt und kann 
im Rahmen dieses Beitrages nicht nfiher 
behandelt Werden; ' 

3. Verdecéte Einlazge 
Der Tatbestand einer verdeckten Einlag'e 
liegt nach d'e'r Rechtsprechung des Bun- 
desfinanzhofes dann vor,‘ wenn ein Gesell- 
schafter (Muttergesellschaft) seiner Ge- 
sellschaft (Tochtergesellschaft) Vorteile 
gewéihrt, die ein unabhéingi’get Dritter bei 
Anwendung der Sorgfalt eines ordent- 
lichen Kaufmannes (§ 347 HGB) nicht 
gewéihrt héitte 9. 
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Nach der Rechtsprechung des Bundesfi- 
nanzhofes kann die unentgeltliche‘ oder zu 
niedrig vergiite‘te Uberlassung von Wirt~ 
schaftsgiitern zum Gebrauch oder zur 
Nutzung (entsprechendes gilt fiir Dienst- 
leistungen) nicht' Gegenstand einer ver- 
deckte‘n Einlage sein. Umstritten ist, ob 
diese Grundséitze auch im Verhéiltnis zum 
Ausland gelten. 10 Bekanntlich sind nach 
Auffassung der deutschen Finanzverwal- 
tung bei unentgeltlichen Nutzungsiiberlas- 
sungen und Dienstleistungen einet inlan- 
dischen Muttergesellschaff .an, die aus- 

liindische Tochtergesellschaft die Grund— 
sitze der verdeckten Einlage anqen— 
Aden.11 Der BFH nahm in einem jfingst 
ergangenen Urtei112 zu iiiesern Pro- 
blemkreis fiir den innerstaatlichen Bereich. 

8. Vgl. Grass, Adolf: die Rfickgiingigmachung 
vc’m Rechtsgeschéiften d'urch Steuer- und Satzungs- 
klauseln, Steuer und Wirtschaft 1967, Spalte 449. 
Dopfer, Claus: Rfickgéngigmachung von verdeck— 
ten Gewipnausschfittungen mac-h Handels- und 
Steuerrecht, Jahrbuch der Fachanwéilte fiir Steuer- 
recht 1973/74, 5. 142 ff. 
Henninger: Zur Behandvlung von Satzungs- 
klau'seln' in Gesellschaftsvertréigen, GmbH—Rund— 
schau 1965, S. 178. 
9. ‘Vgl. Dallerer, Georg: Verdeckte Einlagen bei 
deg Aktiengesellschaft, Der Betriebsberater 1971, 
S. 1245 ff. 
10. Vgl. Mersmann, Wolfgang: Die Ertrag's- 

besteuerung inléindischer Betriebstitten uhd 
Tochtergesellschaften ausléindischer Kapitalgesell- 
schaften, Heidelberg 1966, S. 166 ff. 
Neubauer, Heinz: Aktuelle Fragenv aus der Praxis 
d'er Betriebsprfifung; Zur Abgrenzung der ver- 
deckten Einlage in ausléindische Kapitalgesell- 
schaften von Betriebsausgaben im Gesellschafter- 
interesse, Steuerliche Betriebsprfifung 1971, 
S. 250 ff. 
11. Vgl. Erlass d‘es Finanzministeriums Nord- 
rhein-Westfalen vom 13.3.1970 - S 2741 - 7 
V4 -, veréffentlicht in: Die Wirtschaftsprfifung 
1970, S. 256. 
12. BFI—I-Urteil vom 12. Juli 1973, IV R 205/69 
BStBl. 1973 II S. 842. 
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Stellung. Ffir den Fall, dass det GESell- 
schafter, der eine natiirliche Person ist und 
dessen Anteile an der Kapitalgesellschaft 
im Privatvermégen gehalten werden, sei- 
ner Gesellschaft ein Grundstiick seines 
Einzeluntemehmens unentgeltlich zur Nut- 
zung fiberléisst, nimmt der BFH eine steuer- 
rechtliche Entnahme in H6he des erlasse- 
n‘en Mietzinses an, die dern steuerpflich- 
tigen Einkommen des Gesellschafters hin- 
zuzurechnen ist. 

Der BFH weist jedoch ausdrficklich darauf 
hin, dass eine andere steuerliche Beurtei— 
lung ‘geboten sei, soweit die Anteile ~an 
der Kapitalgesellschaft zurn Betriebsver- 
mb'gen des Gesellschafters gehijren. 
Die Annahme einer verdeckten Einlage 
f‘iihrt bei der empfangenden Gesellschaft 
(Tochtergesellschaft) nicht zu einer Er- 
héhung des steuerpflichtigen Einkom- 
mens, Allerdings unterliegt der als verdeckte 
Einlage qualifizierte Vorteil det Gesell- 
schaftsteuer in Hiihe von 1%, soweit die 
Leistung an eine inléindische Kapitalge- 
sellschaft bewirkt Wird. 
Beim Gesellschafter (Muttergesellschaft) 
fiihrt die Gew'alhrung des Vorteils zu einer 
Minderung d‘es Betriebsvermégens. 'Diese 
Leistung darf nicht als Betriebsausgabe 
abgezogen werden. Sie wird als cine den 
Wert der Anteile an der Beteiligungsge- 
sellschaft erhéhende Aufwendung im 
Sinne zuséitzlicher Anschaffungskosten be- 
handelt mit der Folge, class der Berichti- 
gungsbetrag auf dem Beteiligungskonto 
gewinnerhéihend zu aktivieren ist. 

Fiir die steuerrechtliche Behandlung der 
verdeckten Einlage ist es dabei ohne Be- 
deutung, ob sich die le'istende' Oberge- 
sellschaft im Inland Oder im 'Ausland 
befindert 13. Gew’aihrt eine ausléindische 
Muttergesellschaft ihrer‘ deutschen Toch- 
tergeéellschaft Vorteil’e, die nach deut- 
schem Steuerrecht als vetdeckte Einlage 
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zu qualifizieren sind, so bleiben diese 
Vorteile. nach obigen Grundsitzen in 
Deutschland steuerfrei. Rfiumt eine deut- 
sche Muttergesellschaft ihrer ausléindischen 
Tochtergesellschaft Vor‘teile ein, so sind 
Jdiese gewinnerhéihend auf dem Beteili- 
gungskonto zu aktivieren, unabhéingig 
davon, Wie die ausl'alndische Steuerbehérde 
den Zufluss der verdeckten Einlage bei 
der ausléin'disc’hen Tochtergesellschaft be- 
handelt. Damit besteht auch hier die 
Gefahr der wirtschaftlichen Doppelbe- 
steuerung des gleichen Gewinnanteils. 

II. ANW'ENDUNG DES 
GRUNDSATZES 
,,DEALING AT ARM’S LENGTH“ 
IN DER DEUTSCHEN PRAXIS 

1-. Allgemez'ne: 

Wie erwéihnt, sehen die meisten‘ Doppel- 
besteuerungsabkommen cine Bestimmung 
vor, der die Berichtigung des Einkom- 
mens verbundener Unternehmen in den 
Fallen erlaubt, in denen die Transaktionen 
zwischen diesen Unternéhmen nicht dem 
,,arm’s length“-Prinzip entsprechen. Die 
praktische Anwendung dieses Prinzips 
bere’itet jedoch erhebliche Schwierigkeiten. 
Zur Lésung dieses Problems sind die 
Steuerbehiirden bestrebt, Regeln 2111' Be- 
stimmung eines angemessenen Preises 
(arm’s length-Preis) festZulegen.. Wie in 
vielen anderen Fallen hat darin das 
US-Finanzministerium die Fiihrung fiber- 
nommen und e’ine. Sammlung detaillierter 

15. Vgl. D611erer, Geqrg: Aktuelle Fragen aus 
dem Bereich der verdeckten Gewinnausschiittung 
und der verdeckten Einlage, Der Betr-iebsberater 
1973, s. 9 ff. 
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Richtlinien erlaSsen. 14: Ebenso hat auch 
das franzésische Finanzministerium Richt- 
linien zu Artikel 57 CGI (Code général 
des impéts) verbffentlicht. 15 
Trotz .diesger Richtlinien und fibereinstim- 
mender Methoden neigen die Finanz- 
verwaltungen mach unscren Erfahrungen 
dazu, einen unterschiedlichen Stand- 
punkt 'pinzunehmen, je nachdem ob 
es sich um die Priifung der Muttergesell- 
schaft Oder der Tochtergesellschaft han- 
‘delt. Im ersten Fall ist die Verwaltung da- 
ran interessiert, den ‘Verrechnungspreis zu 
erhiihen, im zweiten Fall, diesen zu min- 
dern‘ Auf diese Weiss betrachten die 
Ste’uerbehéirden den gleichen Sachverhalt 
von verschiedenen Standpunkten und mit 
entgegengesetzten Interes‘sen'. 

a) USeRz‘c/Jflz'nien 224 Section 482 IRC 
Nach langen und eingehenden Erat- 
terungen verki'mdete das‘ US Treasury 
Department 1968 die Richtlinien. zu Sec- 
tion 482 IRC and umschrieb den Zweck 
.dieser Regelungen folgendermassen: 
,, ...... die Anwendung des ,,arm’s length- 
standard“ allgernein und im einzelnen fiir 
fiinf speziell‘e Arten von Transaktionen 
zu beschreiben. Fiir jeden diesel: Einzel- 
fiille Wird z’uérst die allgemeine Regel 
angegeben, nach der die fichtige arm’s 
length-Vergfitung unter Beriicksichtigung 
aflér in Frage kommenden Tatsachen und 
Umstéinde zu bestimmen ist. Als n‘alchstes 

sehexi 'sogenannte ,,sa~fe haven“ oder Re- 
geln der Widérlegbareh Ve‘rmutung ffir 
Einzelfiille 'bestimmte Bandbreiten vor, in- 
nerha'lb deter die Vergfitung als angemes- 
sen gilt, es sei denn, der Steuerpflichtige 
(und nicht die Regierung) wfinscht eine 
andere, angemessenere Vergiitung anzu- 
setzen.“ 
Obwohl diese Bestimmungen weder von 
anderen Regierungen noch vc‘m dem Steuer- 
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ausschuss der OECD 2115 Grundlage ffir 
vergleichbare Regelungen fibemommen 
worden sind, haben sie'doch eine'n grossen 
Einfluss auf die Betrachtungsweise ‘und 
Beurteilung der Leistungsentgelte bei ver- 
bundenen Untemehmen dutch andere 
Steuerbehéirden, insbesondere der deut- 
schen Steuerbehb’rde, ausgeiibt. Es ist sogat 
eine deutsche Ubersetz‘ung der amerika— 
nischen Richtlinien verffigbar; Darfibcr— 
hinaus zeigt ein Blick auf die Handha- 
bung der‘ deutschen Verwaltungspraxis' 
cine weitgehende fibernahme deer in 
den Vereinigten Staaten entwickelten 
Methoden. 

b) Eflt/rf day ,,Hamlbzzclas zur Przlfgng 
1/071 Amlamdybezz'ebungen“ 
Der inoffizielle Entwurf des ,,Handbuchs 
Zur Prfifung von Auslandsbeziehungen“ 
im folgenden ,,Handbuch“ genannt, der 
nicht verfiffentlicht abet in der deutschen 
Steuerverwaltung und bei den Beratern 
weit v‘erbreitet ist, enthfilt Regeln zur 
Bestimmung des ,,arm’s length“ Standard. 
Der Entwurf enthéilt die Berichte verschie— 
dener Ausschiisse—erstellt ‘unter Leitung 
des Bundesam-tes fiir Finanzen — und stell-t 
eine Zusammenfassung det bei Betniebs- 
prfifungen gewonnenen Erfahrungen dag. 

Augenblicklich erfolgt eine Uberatbeitung 
des Entwurfs dutch verschiedene Arbeits— 
ausschfisse; die Federfiihrung wurde der 

14. Vgl. die eingehend'e Darstellung in ,,Tax 
Management" Allocation (Sec. 482) -—. Specific 
Ti'ansactiOns, Hrsg‘ Leonard Silverstein, Tax 
Management Inc. a Division of the Bureau of 
National Affair, Inc. Washington DC. 1970-73. 
15. Note vom 4. Mai 1973 veréiffentlicht in: 

Bulletin officiel de la. Direction Générale des 
Impéts, B.O.D.G.I. Nr. 82 vom 9.Mai 1973 
un‘ter Nr. 4 A-2-75 zu 5. 
Vgl‘. auoh hierzu die Verbffentlichung ,,France: 
Shifting of profits from and to foreign sub— 
sidiaries“, European Taxation 1973, V01. 13 
S. 265 ff. 
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'I‘RANSAKTIONEN NISCHEN VERBUNDENEN UNTERNEHMEN 
Abteilung fiir Doppelbesteuerungsabkom- 
men beim Bundesfinanzministerium fiber- 
tragen. 

2." Ermiz‘tlzmg vie: angemeuenen 
Verrec/mzmgypreisey bei Liefemngen 
zm‘d Le‘z'xtungen 

Zur Uberpriifung der Angemessenheit von 
Lieferungs- und Leistungsentgelten im 

V 

Konzem sieht das Handbuch ebenso wie 
die US-Bestimmungen insbesondere die 
folgenden Methoden vozz 
a) die Vergleichspreismethode (,,compa- 

rable uncontrolled price method“) 
b) die Absatzpreisxnethode (,,resale price 

method“) 
c) die Kostenaufschlagmethode 

plus method“) 
(,,cost 

21) Die Vergleic/prez'smetbode 
Dem Grundgedanken des “dealing at 
arm’s length“ entsprechend Wircl der 
Marktpreis als Wertnorm bestimmt. ‘Soweit 
vergleichbare Verkiiufe mit unabhéingigen 
Dr‘itten vorliegen, kann aus den dabei 
erzielten Preisen der .angemesSene Preis 
abgeleitet werden (sogenanmter inneter 
Preisvergleich) 16. 
Hinsichtlich der Vergleichbarkeit des Ge- 
schéifts mit dem ,,unabh2ingigen“’ Dritten 
sind hohe Anforderungen zu stellen und 
bei der Beurteilung der Preisgestaltung Zu 
berficksichtigen. So kfinnen z.B. die Funk- 
tion und die Matktposition des Abnehmets, 
Zeitpunkt des Verkaufsabschlusses und die 
geographische Lage des Abnehmermarktes 
entscheidende preisbeeinflussende Fakto- 

I 
ten. sein. 
Liegen vergleichbare Kaufe zwischen dem 
vefbundenen Unternehmen und unab- 
héingigen Dritten nicht vor, wird der so- 
genannte fiussere Preisvergleich empfohlen, 
der auf den- Vergleich der Preisgestaltung 
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im Lieferungs und Leistungsverkehr 
zwischen unabhéingigen Unternehmen def 
gleichen Branche abstellt. Voraussetzung 
hierffir ist, dass fiir gleiche Giiter und 
Leistungen auch ein Mark't besteht und 
die darfiber erforderliche Preisinformation 
beschafft werden kann. 
Die Erfahrung zeigt jedoch, class es in 
vielen Fallen schwierig, wenn nicht un- 
mé’glich ist, annahemd vergl'eichbare‘ 
Marktpreise zu ermitteln, die als Masstab 
fiir die Angemessenheit des zu beurteilen- 
den Geschéifts dienen kénnen. 

b) Die Vertriebs- Oder Ablatzprez'x— 
methade 
In den Fallen, in denen ein angemessener 
Verrechnungspreis mit Hilfe der Ver- 
gleichspreismethode 'nicht bestimmt wer- 
den kann, wird die Absatzpreismethode 
empfohlen. 17 Der angemessene Ver- 
rechnungspreis wird dabei, -au_sgehend vom 
Wiederverkaufspreis des selben Gutes, 
dutch Kfirzung eines angemessenen Brut- 
togewinnabschla'ges ermittelt. Der Ver- 
kaufspreis ist, aus getétigten Wiederver— 
kéiufen des verbundenen Unternehmens an 
unabhéingige Dritte aqIeiten. Die geeig- 
nete Bruttogewinnmarge wird dutch Ver- 
gleich mit der Btuttogewinnspanne un- 
abhéingiger Unternehrnen der selben 
Branche, die unter vergleichbaren Be- 
dingungen dieselbe bzw. annéhernd .glei- 
che Titigkeit ausfiben, ermittelt. Ange- 
sichts der Schwierigkeiten, Vergleichsbe- 
triebe- zu finden, die den Anforderungen 

16. Vgl. Becker, H., in Flick/Wassermeyer/ 
Becker, a.a.O. § 1 Anm. 193. 
Schrijder/Hoppstfidter: V‘errechnungspreise, Zin- 
sen und Vergfitungen ffir sonstige Finanzierungs: 
leistungen in inter-nationalen Konzernen, Steuer- 
liche Betriebspriifung 1972, S. 25 ff. 
17. Vgl. Becker, H., in FIick/Wassermeyer/ 
Becker, a.a.O. § 1 Anm. 201 ff. 

Bulletin Vol. XXVIII, July/juillet no. 7, 1974



der Vergleichbarkeit genfigen, und‘ eine 
angemessene Rohgewinnspanne abzulei- 
ten, die auch ffir das verbundene Unter- 
nehmen als einigermassen reprisentativ 
angesehen werden kann, neigen die deut- 
schen Steuerbehérden dazu, bei Priifung 
der Angemessenheit des ,Konzern—Ver- 
rech'nungspreises auf die unter a) darge- 
stellte Vergleichspreismethode zutiickzu- 
greifen. In amtlichen deutschen Kreisen_ 
wird teilweise die Ansicht vertreten, dass 
diese Methode eine weit 'bessere Grund- 
lage .fiir die Bestimmung des angemesse- 
nen Preises darstelle als die Absatzpreis- 
methode. 

c) Dz'e Koxtenaufublagsmetbode 
Kann ein angem’essenet Verrechnungs- 
preis weder mit der unter a) noch mit der 
unter b) ‘besc‘hriebenen Methode Tfestge- 

setzt werden, findet die Kostenaufschlags- 
methode iAnwendung.1’8 Der angemes- 
vsene Preis Wird dabei‘ dutch Addition 
cine: Kosten- und Erfolgskomponente“ fest- 
gel'egt. Nach Auffassuhg d'er deutsehen 
Finanzverwaltung sind die Selbstkosten 
auf der Basis einer Vollkostenrechnung zu 
ermitteln, wobei offengelassen wird, ob 
die Vollkosten auf der Grundlage der Ist~ 
Kosten-, Normalkosten- ode: 'Plankosten— 
rechnung Zu berechnen sind. 
Neben der Berficksichtigung der Selbst- 
kosten erfolgt die Verrechnung eines ,,an- 
gernessenen“ Gewinnaufschlags, der neben 
einem Unternehmergewinnw auch das so- 
genannte allgemeine Unterne'hmerrisiko 
abdecken 3011. Die Bestimmung (165 ,,an- 
gemessenen“ Gewinnaufschlages ist nur 
dutch Schitzung m6g1ich, Wobei in der 
Praxis der steuerlichen Betriébsprfifung 
‘die ‘Orient'ierung an branchenfiblichen 
Zuschlagss'altzen empfohlen wird. Nach 
dem Handbuch soll diese Methodé vor~ 
Wiegend in den Fallen Anwendung f-in- 
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den, in- denen das deutsche Untemehmen 
einenr Fertigungsbetrieb unterhfilt und die 
produzierten Gfiter im Ausland vertreibt. 
Werden die Giiter in einem vetbundenen 
Untemehmen I'm Ausland hergestellt und 
in Deutschland nut vertrieben, ist diese 
Method’e nicht praktikabel, da‘ es def 
deutschen Finanzverwaltung nicht mfiglich 
ist, die Herstellungskosten des auslindi- 
schen verbundenen Untemehmens festzu- 
stellen. 

d) Scbéitzungefl 
Falls keine der oben beschriebenen Metho- 
den zu annfihemd vertretbaren Ergebnis- 
sen ffihrt und’ auch nicht auf andere Weise 
die Besteuerungsgrundlagen ermit‘telt wer- 
den kb'nnen, so sind diese nach § 217 A0 
(Abgabenordnung) duxch Schiitzung fest- 
zulegen.. Fiir diese Fille bestimmt nun § 1 
Abs. 3 AStG, der nach dem zu erWarten— 
den Einfiihrungsefl'ass zu § 1 AStG auch 
fiir Berichtigungen bei ‘internationalen, Ge- 
schéiftsbeziehungen gilt, die auf anderen 
Vorschriften bemhen, 

_ 

als Schfitzungs- 
masstab die Verzinsung des im Unterneh- 
r’nen eingesetzten Kapitals Oder die Um- 
satzrendite, die fibl’icherweise zu erwar— 
ten ist, sofern keine anderen geeigneteren 
Anhaltspunkte gegeben sind. Nach unse~ 
rer Erfahrung Wind diese Methode in der 
Praxis kaum angewendet._ Selbst Experten 
der deutschen Steuerverwaltung halten 
diese Methode im internationalen Bereich 
fiir ungeeignet. 19 

5. Likenzgekiibrefl 

a) Begw'fi 
In der Praxis wirél der Begriff ,,Li2enzge- 

18. Ebenda § 1 Arm. 212 ff. 
19. Ausffihrlich zu: Schiitzung mit weiteren 
Literaturhinweisen vgl. Becker, H., in Flick] 
Wassermeyer/Becker, a.a.O. § 1 Anna. 332 ff. 
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biihren“ ziemlich umfassend gebraucht. 20 
Lizenzveteinbarungen kb'nnen das weite 
Spektrum der immateriellen Rechte, des 
know-how und der technischen Beratung 
einschliessen. Im Rahmen dieser‘ Abhand- 
lung kann nicht unterschieden werden 
zwischen Lizenzen im engeren Sinn (fiir 
Patentnutzung, Gebrauchsmusternutzung 
und Warenzeichen) und dem weiteren 
Begriff fiir' know-how, der nun ganz all- 
gemein fiir die Zurverfiigungstellung von 
Erfahmngen in BeZug auf Verfahren, 
Muster, Formeln Oder einfach Erfahrung 
der Angestellten, gebrfiuchlich ist. 

b) Steaerlz'cbe Bebandlung yon Lz'zenzen 
Die meisten Doppelbesteuerungsabkom- 
men sehen eine Steuerbefreiungfiir LiZenze 
gebfihren einschliesslich know-how im 
Land des Lizenznehmers vor. Falls ein 
DBA keine solche Befreiung gewéihrt, be- 
tréigt der deutsche Steuersatz 25% Zuziig- 
lich 3% Ergéinzungsabgabe (von der 
Steuer). 
In Deutschland lassen die Steuerbehéirden 
einen‘ Abzug von Lizenzgebfihren auch in- 
nerhalb verbundener Unternehmen zu, 
wenn ein Lizenzrecht und eine genaue 
schriftliche Vereinbarung fiber die Lizenz- 
vergabe besteht. Abzugsféihig sind nur 
,angémessene“‘ Lizenzgebiihren, die dem 
Kriterium des ,,arm’s length“ en-tsprechen. 
Es bestehen abet keine allgemeinen Bestim- 
mungen zur Festsetzung der angemessenen 
Sitze und die Beurteilung richtet sich nach 
den Umstéinden des Einzelfalles. Nach un- 
serer Erfahrung hat sich jedoch folgende 
Faustregel in der Praxis lentwickelt: 
Lizenzgebiihi'en zwischen 0 und 5 % wer- 
den in der Regal von‘ den Steuerbehiirden 
ohne Schwierigkeiten anerkannt, ‘wenn 
eine echte und gfiltige Lizenzvereinbarung 
besteht. 
Bei Lizenzgebfihren‘ zwischen 5 und 10% 

- 276 

verlangt die Finanzverwa'ltung Zur Anet- 
kennung eine genaue Erklérung und Be- 
griindung fiir den Lizenzsatz, was be- 
deutet, dass die Beweislast f-iir die Lizenz- 
héhe beim -Steuerpflichtigen liegt, d.h. 
er hat gegeniiber den Steuerbehérden den 
Nachweis zu ffihren, dass der vereinbarte 
Satz nach den gegebenen Verh'alltnissen an- 
gemessen ist. 

Lizenzgebiihren‘ zwischen 10 und 15% 
werden nut in aussergewéhnlichen Fallen 
anerkannt, mit Ausnahrrm fiir Urhebet- 
und Verlagsrechte, wo derartige‘ héihere 
Sitze fiblich sind. 
Die deutschen SteiIerbehéirden haben eine. 
sogenannte 'Lizenzkartei ffir verschiedene 
Industriebereiche erstellt, die nun unsetes 
Wissens vom Bundesamt fiir Finanzen ge- 
fiihrt wird. Die Finanzbeamten bezwei- 
feln jedoch den praktischen Wart einer 
solchen Kartei, da jede Lizenzvereinbarung 
im Hinblick auf die besonderen Umstéinde 
des konkreten Falles, Wie oben erwfihnt, 
beurteilt werden muss. Ein sinnvoller Vér- 
gléich der tatséichlich‘ vereinbarten Ge- 
biihren mit denen laut Lizenzkattei ist nut 
méglich, wenn der Umfang der Rechte, 
ihr Wert, die darnit verbundene lau- 
.fer;de technische‘ Assistenz und fihnliche 
Faktoren annéhernd identisch sind, was 
eine genaue Kenntnis der Einzelheiten der 
zugrunde liegenden Vereinbamngen er- 
fordern Wiirde. Die Brauchbarkeit der An- 
gaben in der Lizenzkartei zur Priifung det 
Angemessenheit des Lizenzsatzes ist 'des- 

halb nach fiberwiegender Auffassung sehr 
beschr'ainkt. “ 

20. Vgl. -Hoppstiidter, Kurt: Besteuerung‘ von 
Lizenz, knoW-how- und Beratungsvergfitungen 'im 
Verhiiltnis zum Ausland, Steuerliche Betriebs- 
priifung 1971, S. 241 ff.

7 

Knoppe. Lizenzvertréige und ver'deckte Gewinn- 
ausschfittung, Betriebsberater 1967, S. 1117. 

Bulletin Vol. XXVIII, July/juillet no. 7, 1974



4. Konzemumlagen 

.a> Begrz'fl' 
Der Begriff ,,Konzernum1age“ ode: Regie- 
kosten (management fees) umfasst ge- 
Wisse Leistungen des Zentraluntemehmens, 
die zugunsten‘ det Gesamtheit des Unteré 
nehmensverbandes oder eines‘ Teils hier- 
von, ausserhalb des eigent'lichen Ge- 
schélftsgegenstandesr —- abet d‘och in witt- 
vschaftlichem Zusammenhang mit driesem 
—:—erbracht werden.21 Sprachlich werden 
hierbei mehrere Begriffe verwendet, _z.B. 

Konzemumlagen, Regiekosten (manage- 
ment fee, home office charges, head office- 
charges). Dariiberhinaus ist die, Abgreni 
zu‘ng zwischen technischer Beratung im 
Rahmen iron Lizenzvertréigen und Kon- 
zernumlagen in der Praxis schwierig. In 
vielenA Fallen unterschgiden die Unter- 
nehmungen‘ nicht deutlich zwischen den 
verschiedenen Arten der Leistungen seitens 
der Zentrale und erheben eine-Pauschal- 
umlage bei den verbundenen Untemeh- 
men.

I 

Nach deutscher Auffassung ist femer 
z'wischen den sogenannten Ausgaben fiir 

die Konzernleitung und -kon_trolle (cost of 
control) einerseits und den abgrenzbaren 
Dienstleistungen der Muttergesellschaft 
an‘dererseits zu unterscheid’en.

‘ 

b) Auffmmng der dawn/yen 
Si‘euerbebé‘rden in dem Hmm’buc/o 
Nach den Ausfiihrungen im Handbuch. 
werden Umlagen der MuttergesellSchaft 
von den deutschen Steuerbehérden nur an- 
erkannt, falls der Umlage im einzelnen 
messbare und abgrenzbare Leistungen ffir 
die deutsche Tochtergesellschaft Zugrunde 
liegen. Weiterhin‘ mfissen die Leistungen 
der Muttergesellschaft im Interewe und 
Zum Nutzen der Tochtergesellschaft er- 

folgen. Ferner miissen sie von ihr angefor- 

Bulletin Vol. XXVIII, July/juillet no. 7, 1974 

JAKOB STROBL 

dert werden. 
Kosten ffir Koordinierung und Kontrolle 
der Tochtergesellschaft dutch die Mutter- 
gesellschaft kfinnen den: Tochtergesell- 
schaft nicht 'belastet werderr und sind nicht 
abzugsféihigflia Zum Abzug- zugelassen sind 
hingegen Ausgaben ffir solche Leistungen 
der Muttergesellschaft, die auch von einem 
fremden Dritter; ausgeffihrt werden kérin- 
ten, .z.B. éu‘f den Gebieten Werbung, 
Marketing, insbesondere Rechts-, Steuer- 
und technische Beratung. 
Nach Auffassung der deutschen Finanz- 
verwaltung iSt ffir jede erbtachte Leistung 
eine gettennte Rechnungslegung erforder- 
lich. In der Praxis kann aus technischen 
Grfinden diesen Anforderungen oft nicht 
nachgekommen werden und es sind uns 
Fillebekannt, in denen pauschale Umlagen 
insbesondere darin von der Finanzverwa‘l- 
tang anerkannt wur'den, wenn die Umlage 
im Verhiiltnis zu den erbrachten Leistungen 
angemessen war und ein Nachweis der 
Kosten fiir die Leistungen nebst Auftei- 
lungsschliissel erbracht Wurde. 
Das Handbuch verlangt weiter Klarheit 
und Genauigkeit bezfiglich der Verein- 
barungen zwischen Muttergesellschaft .und 
Tochtergesellschaft. Insbesondere miissen 
Leistung und Gegenleistung im voraus 
vereinbart, hinsichtlich Art und Umfang, 
und die Gebiihren in' zeitlichem Zusam- 
menhang mit dem Anfall der Kosten be- 

_21. Vgl. Becker, H., in Flick/Wassermeyer/ 
Becker, a.a.O. § 1 Anm. 249. 
Becker, H.: Korizemumlagen und‘ Konzempreise 
irn deutschen Aussensteuerrecht, Internationale 
Wirtschaftsbriefe‘ Fach 3 Gruppe 4 S. 97. 
Becker, H.: Konzernumlagen und Konzempreise 
bei Betriebstfitten, Européiische Steuerzeitun’g 
1971, S. 95 ff. 
22. BFH—Urteil v’om 19.5.1969, 1 R 51/67 
BStBl. 1969 II S. 497. 

' 
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lastet werden. 23 In allen Fallen muss die 
Gegenleistung angemessen sein und mit 
den Preisen iibereinstimmen, die auch 
unabhfingige Berater fiir gleiche Leistungen 
bercchnen Wiirden. Gmndsétzlich ist bei der 
Bemessung des Leistungsentgeltes der aus- 
léindischen Muttergesellschaft die Berfickf 
sichtigung eines angemessenen Gewinnauf- 
schlages miiglich. Ohne Gewinnaufschlag, 
also auf Selbstkostenbasis, sind nu: solche 
Kosten Weiterzubelasten, die die ausléin- 
dische Muttergesellschaft einem Dritten 
ffir Leistungen an die deutsche Tochter— 
gesellschaft erstattet. 
Es ist festzuhalten, dass d’as Gebiet der 
'Konzemumlagen, insbesondere die Auf- 
teilung der Kosten ffir Forschung und Ent- 
Wicklung, schWierig und neu iSt. Es ist 

ungewiss, ob die dargelegte Au’ffassung 
der Finanzverwaltung im Entwurf des 
Handbuchs in vollem Umfang auch in- 

den revidierten Entwurf fibernomr’nen Wird. 
Zweifelhaft erscheint uns ferner ob die 
sehr hohen Anfordemngen in alien Punkt- 
en auch dutch Entscheidungen der Finanz- 

. gerichte aufrechterhalten werden. Recht~ 
sprechung gibt es auf diesem Gebiet nur 
in sehr begrenztem Umfang. 
Nach unseren Beobachtungen ist die Ein- 
stellung der deutschen Finanzverwalt‘ung 
zu diesem P-roblemkr‘eis‘nicht konsequent. 
Je nachdem, ob es sich um die steuer- 
liche Beurteilung der deutschen Tochter- 
gesellschaft einer ausliindischen Mutterge- 
sellschaft oder einer deutschen Mutterge- 
sellschaft handelt, fiihrt die unterschied- 
fiche Interessenlage Zu einer anderen Be- 
trachtungsweise, 'die rechts-theoretisch si- 

cherlich nicht gerechtfertigt ist. 

- 5; Zz'men fz'ir Darleben won 
yer-bundenm Ufltemebmen 

Viele deutsche Tochtergesellschaften aus- 
léipdischer Muttergesellschaften sind unter- 
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kapitalisiert. Die geringe Kapitalausstat— 
tung gibt der Tochtergesellschaft die 
Méglichkeit, Zinsen fiir ein von der aus- 
lindischen Muttergesellschaft gewéihrtes 
Darlehen als Betriebsausgabe abzuziehen, 
um so mit steuerlicher Wirkung den Ge- 
Winn zu mindem. In der Regel sind diese 
Zinszahlungen in Deutschland steuerbe- 
freit. Im Bereich der Einko’mmensteuer 
bzw. Kfirperschaftsteuer (im Gegensatz 
'zur Gewerbesteuer und Vermfigensteuer) 
ist es mach der Rechtsprechung d'es 

BFH nut in Ausnahmefiillen gerechtfer- 
tigt, ein Gesellschafferdarlehen als vesi- 

decktes Stammkapital zu behandeln und 
den Abzug d‘er dafiir entrichteten Zins- 
zahlungen zu versagen. 24 
Einschrfiinkungen dieser Gestaltungsmfig— 
lichkeit léste die Einffihmngen der Bar; 
depot’Verordnung aus. Danach muss fiir 

ein von einem Ausléinder gewéihrtes Dar- 
lehen ein Betrag in Héhe von frfiher 50% 
und nun 20% des Dazlehens bei der 
Deutschen Bundesbank unverzinslich hin- 
terlegt werden. In diesem' Zusammen— 
hang sei erwéihnt, dass Zur Uberwindung 
dieser Schwierigkeiten verschiedentlich die 
Rechtskonstruktion einer stillen Gesell- 
schaft gewfihlt wird. Diese Konstruktion 
bietet gleichzeitig einige Steuer'vorteile und 
gewinnt daher immer mehr an praktischet 
Bedeutung; 
Ffir ein Darlehen, das cine deutéche 
Tochtergesellschaft gewfihrt ode: erhéilt, 

muss ein angemessener Zins'satz bezahlt 
warden. 
Das Handbuch sieht im Gegensatz zur 
amerikanischen Handhabung keine soge- 

23. Finanzgericht Miinchen vom 21. Oktober 
1969, EFG 1970, s. 111; 
Hessisohes Finanzgericht vom 8. Miirz 1975 EFG 
1975 S. 511. 
24. BFH-Urteil vom 18.3.1966, IV 218/65 
BStBL 1966 III S. 197. 
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‘nannten ,,safe havens“ vor, dlh; Bandbrei- 
ften innerha‘lb deter die ZinSvereinbarung 
‘als angemessen 'betrachtet wird. Dariiber- 
hinaus geht aus dem Handbuch nicht klar 
hervor, ob die Zinskonditionen‘ im Land 
'des Darlehensnehmers Oder des Darlehens- 
geber's entscheidend sein sollen. fenba; 
haben die deutschen Steuerbehérden dazu 
noch 'keine- feste Stellung bezogen. Wit 
neigen zu der Auffassung, dass it‘n Ealle 
dc; Darlehensgewéihrung dutch eine Mut- 
tergesellschaft an- die Tochtergesellxhaft 
die Kapitalmarktverhéiltnisse im Land der 
TochtergeSellschaft massgeblich sein sollen. 

6». Verbéilmz'x 1/072 Betrz'ebxtéz’tte 

zu Toobtergesellscb¢ft 

Wie schon erwfihnt, ist die Organisations- 
form _der unselbstéindigen Zweignieder- 
lassung ffir die Geschéiftstéitigkeit ausl'alnr 

discher Gesellschaften in Deutschland, von 
einigen Ausnahmen im Bereich ‘de’s Bank- 
und Versicherungswesens abgesehen, kaum 
gebréiuchlich. ‘Grundséitzlich gilt fiir den 
Leistungsaustausch zwischen Betriebstéitte 
und‘ Stammhaus ebenso das 

‘ 

,,arm’s 
length“~Prinzip Wie fiir die Beziehungen 
voh Mutter- und Tochtergesellschaft. Es 
sind jedoch einige Ausnahmen zu beach- 
ten, die auf der Tatsache beruhen, dass 
cine Zweigniederlassung keine eigene 
Rechtsperséinlichkeit darstellt. Daher sind 
Zahlungen fiir Zinsen und- Lizenzgebfih- 
ren der Betriebstéitte an das Stammhaus 
steuerlich nicht abzugsffihig. Es, ist abet 
zweifelhaft, ob diesev Betrachtungsweise in 
steuer‘licher Hinsicht im internationalen 
Bereich gerechtfertigt ist; 25 

7. Awglez'c/J yon Vortez'len 
and Nacbtez'lén 

Der Bundesfinanzhof hat in z-Wei Ent- 
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scheidungen zur Verdeckten Gewinnaus- 
schiittung zum Problem des Vorteilsa‘us- 
gleichs Stellung genommen. 26 Danach 
ist ein Ausgleich von Vorteilen, die die 
Gesellschaft ihrem Gesellschafter gewéihrt 
hat, dutch Leistungen des *Gese‘llschafters 
an die Gesellschaft nut dann méglich, 
wenn die Vertragsparteien im voraus 
ausdriicklich vereinbart batten, dass 
die 'Vorteile als Gegenleistung fiir’ ent- 
standene Nachteile anz‘usehen seien und 
ein ze'itlicher Zusammenhang besteht, der 
Leistung und Gcgenleistung miteinander 
verbindet..

1 

'Es ist strittig, ob‘ unter dem neuen 
Aussensteuergesetz die vc‘m det Recht- 
sprechung festgelegten engen ’Grenzen 
zur Saldiemng von Vorteilen und Nach- 
teilen'zugunsten erweiterter Ausgleichmag- 
lichkeiten modifiziert werden. Dies schein't 
allerdings die Absicht -de_s Gesetzgebers 
'bei'der Abfaséung von § 1 dieses Gesetzes 
gewesen Zu sein‘ und in dieser Richtung 
geht, wenn auch mit ggewissm Vorbehal- 
ten, d'er bEreits erwfihnte Erlassentwutf. 

III. BETRIEBSPRUFUNG 

Da bei einer Reihe von Lindern das 
geltende Steuerrecht unterschiedlich ge- 
handhabt wird', insbesOndere Art and Um- 
fang der steuerlichen Uberwachung durch 
die Ver’waIt-ung ziemlich Ve‘rschieden sind, 
scheint es ratsam, den ausléihdisc‘hen Leset 
mit der deutschen Bettiebsprfifung ver- 
traut zu machen. 

25. Bezfiglich Weiterer Einzelheiten vgl. Cahiers 
de Droit Fiscal Iritematimal Volume LVIIIa, 
premier sujet. Die Besteuerung von Untemehmen 
mit Betriebstfitten rim Ausland. 
26. BFH-Urteil Vom 22.4.1964, I 62/61 U. 
BStBl. 1964 III S. 370. 
BFH'-Urtei1 vom 4.5.1965, I 150/62 U. BStBl. 
1965 III ,S. 598. 
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’I'RANSAKTIONEN ZWISCHEN VERBUNDENEN UNTERNEHMEN 

1. Allgeme‘ines 
Die Betriebsprfifung ist in Deutschland 
ein wiChtiger Teil des Veranlagungsver— 
fahrens. Die Amtsgewalt der Finanzbe- 
h6rden, insbesondere der Betriebspriifung, 
gri'mdet sich auf die Abgabenordnung 'und 
das Steueranpassungsgesetz. Allgemein 
kann man das Ausbildungsniveau und die 
Fachkenntnis der deutschen Finanzbeam- 
ten als sehr hoch- beZeichnen. In der Praxis 
liegt das Hauptgewicht der Uberprfifung 
der Steuererkléirung und der endgiiltigen 
Festsetzung der Steuerschuld mehr bei der 
Betriebspriifung aIs bei der Veranlagungs- 
Astelle des jeweiligen Finanzamtes. Wenn 
auch nach dem Buchstaben des Gesetzes 
die letztere Stelle die Entscheidungsbe- 
fugnis besitzt, wird in der Praxis die Ver- 
anlagungsstelle kaum einen von der 
Betriebspriifung abweichenden Standpunkt 
beziehen. 
Ffir die Betriebsprfifung bestehen genaue 
Regelungen, die in der allgemeinen Ver- 
walfungsvorschrift fiir die Betriebsprfifung 
'——- Betriebsprfifungéordnung —-— enthalten 
sind. Wic'htige Begriffe irn Bereich der 
Betriebsprfifung z.B. Ferti‘gungsléhne, wer- 
den erléfutert und definiert, um eine 
gleichm'aissige Anwendung dieser Begriffe 
innerhalb der Betriebsprfifung zu gewahr- 
leisten. 

2. Aufgczben der Betriebxpriifung 
Der Betriebsprfifer hat alle tatsichlichen 
und rechtlichen ‘Umstéinde, die fiir die Be- 
ste‘uerung und die Berechnung der Steuet- 
schuld von Bedeutung sind, genau zu er- 
fnitteln und zu fiberpn'ifen. Diese Priifung 
hat sowohl zugtinsten Wie auch zu Lasten 
des Steuerpflichtigen zu erfolgen. 
.Die Unternehmen Werden eingeteilt in 
grifissere Untemehmen, mittelgrosse Un- 
ternehmen und kleine Unternehmen. Griis- 
sere Unternehmen sollen alle 3 'Jahre 
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gepriift warden. Dabei werden regelm’cis- 

Sig alle einschléigigen Steuem der 'Unter- 
nehmung von dem Betriebsprfifer geptiift. 
Es gibt jedoch auch Spezialprfifer ffir 
bestimmte Steuern, wie z.B. fiit den Be- 
reich der Kapitalverkehr— und der Lohn- 
steuer.

' 

3. Durcbfz'ibmng 5181’ Bem‘elzspriifung 
Der Steuerpflichtige wird von der bever- 
stehenden Betriebspriifung unterrichtet 
und nut in Ausnahmeféillen z.B. beim Ver- 
dacht der Steuerhinterziehung‘ Wird eine 
besondere Steuerfahndungsabteilung ein. 

geschaltet, die mit gerichtlicher Genehmi- 
gung das Unternehmen durchsuchen und 
Unterlagen beschlagnahmen kann. 
Grunds'altzlich $011 der Betriebsprfifer alle 

notwendigen Auskfinfte vom Steuerpflich- 
tigen oder von der von ihm benannten 
Person erlangen. Nur unter besonderen 
Umstéinden kann er sich an andere Ange- 
gestellte des Steuerpflichtigen wenden und 
an Dritte darf nut in den Fallen herein- 

getreten werden, in denen die Verhandr 
lungen mit dem Steuerpflichtigen zur 
'Erholung der Auskiinfte nicht erfolgver- 
sprechend sind. Der Bétriebsprfifer macht 
bei der Priifung eines Steuerpflichtigen 
sogenannte ,,Kontrollmitteilungen“, die 
ffir die Besteuerung anderer Steuerpflich- 
tiget bedeutsam sind, z.B. fiber ausgestellte 
Rechnungen eines Lieferanten die zu den 
Steuerakten des Lieferungsempféingers und 
démit bei dessen Betriebsprfifung berfickh 
sichtigt werden. 

4. ,,Sc/almxbesfireclaung” 
Erfahrungsgemfiss bemiihen sich bei der 
sogenannten Schlussbesprechung am Ende 
der Betriebsprfifung die Bateiligten im 
Kompromisswege eine Einigung fiber die 
verschiedenen Streitpunkte zu erzielen, 

z.B. fiber die Abschreibungsséitze und die 
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Angemessenheit von Lizenzgebfihren. In 
der Regel sind beide Seiten' bemiiht, eine‘n 
Iangwierigen Rechtsstreit zu vermeiden. 
Diese Einstellung findet man insbesondere 
dann, .Wenn es sich 'um. schw-ierige und 
kompli-ziette Sachverhalte handelt und gilt 
auch ganz beso'nders fiir den internationa- 
len Bereich. 
Uber das Ergebnis der Betriebspriifung 
Wird ein sOgenannter Betriebspriifungsbe- 
richt ~erstellt ‘und dem Finanzamt verge- 
legt, das in der Regal —~ wie bereits 
‘erwéihnt — der Stellungnahme des Be— 
triebspriifers folgt‘. Die Veranlagungsstefle 
fertigt dann die Steuerbescheide rentspre- 
chend ‘aus. Die fiblichen Rechtsbehelfe, 
Wie z.B; Einspruch, bestehen auch gegen 
rdiese neuen Steuerbescheide der Veranla- 
gung. 

5, Allfbdll zmd 01'g4m'mtz'onder 
Betrz'ewpriifung 

Die Organisation der Betriebsprfifung ist 
in dem, ,,Erlass Zur Betriebsprfifungsord- 
flung“ behandelt. All‘e’ gréisseren‘ Finanz- 
fimtér, insbesondere die Finanz’cimter ffir 
Kéir‘perscha'ften, haben ihre eigene Abtei- 
lung, ffir Bettiebspriifung. In der Regel 
werden die besser' qualifizietten Beamten 
der FinanzverWa’ltung der Betriebsprfifung 
zugewiesen. 
Eifigehende Regelungen bes’tehen auch fiir 
das Verfahren Zur Erlangung von Aus- 
kunft seitens ausléindischer Steuerbehér— 
den mit Bezugnahme auf die einschl'aigigen 
Bestimmungen in den Doppelbesteue- 
ruhgsabkommen. 

6. Bzéndemmt fz'ir Finanzen 

Das ,,Bundesamt ffir Finanzen“ wurde 
‘eingerichtet, um Betriebsprfifungen im in- 
ternationalen Bereich Wirkungsvoller. zu 
‘gestalten. und Informationen und Daten 

Bulletin Vol. XXVIII, July/juill‘et no. 7, 1974 

JAKOB STROBL 

von Bedeutung fiir die Auslandsbezie— 
hungen der Steuerpflichtigen zu sammeln. 
Es hat in gewiSsem Umfang vergleichbare 
Funktionen wie das ,,Office of Internatio~ 
nal Operation“ in_ der amerikanischen 
Verwaltung. 
Wie obén‘ erwéihnt, hat das Bundesamt ffir' 
Finanzen auch den ersten Entrf des 
Handbuchs erstellt. Das Bundesamt sam- 
melt fetner Informationen auf dem Lizeriz- 
gebiet, inbes’ondere Lizenzsitze, die in der 
Lizenzkartei erfasst Werden, :sowie Info:- 
mationen ads auslindischen Handelsregi— 
stern, z.B. der Schweiz imd Liechtenstein, 
die in der Bundeskartei fiir Auslandsbe- 
ziehungen a‘ufgenommen 'Werden. 
In' diesem Zusammenhang sei erwéihnt, 
das auch .bei der Titigkeit. dieses Amtes 
der Grundsatz des ,,Steuergeheimnisses“ 
zu beachten ist. Eine einschléigige Infor- 
mation darf night an 'einen Dritten weitet— 
gegeben Werden. Es kann jedoch kaurn 
verhindert Werden, dass Kenntnisse, die 
ein Betriebspriifer bei der Betriebspriifung 
eines Wettbewerbers geWOnnen hat‘, bei 
'einer anderen Betriebsprfifung in der 
gleichen Branche Verwertet wérden. Die 
praktische Bedeutung dieser Kenntnisse 
und Erfahrungen darf nicht unterschfitzt 
‘Werden. 

IV. PFLICHTEN DES 
STEUERPFLICHTIGEN 

Bereits die 'Rechtsprechung des RFH und 
BFH 27 hat bei Auslandsbeziehungen 
eine besonders starke Mitwirkungspf-licht 
des Steuerpflichtigen bejaht, da die Mag- 
lichkeiten d‘er' Beschaffung entsprechender 

. 
Informationen zur Aufkliirung der ins 

27. z.B. BFH-Urteil vom 13.7.1962 VI 100/61 
U. BStBl. 1962 III S. 428. 
2.13. RFH-Urteil vorn 17.7.1934, V A 456/33 
RStBl. 1935 III s. 306. 
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TRANSAKTIONEN ZWISCHEN VERBUNDENEN UNTERNEHMEN 

Ausland reichenden Sachverhalte fiir die 
deutsche Steuerverwaltung naturgeméiss 
begren'zt sind. Davon ausgehend wurde 
in dem erwéihnten Aussensteuergesetz eine 
erhtihte Aufkléirungspflicht des Steuer- 
pflichtigen kodifiziert, insbesondere wenn 
der Steuerpflichtige den Abzug von Schul- 
den Oder Betriebsausgaben ffir die seitens 
der ausléindischen Gese‘llschaft in Rech- 
nung gestellten Ausgaben beanttagt. Die 
Aufkliirungspflicht umfasst die Offenle- 
gang aller Beziehungen, die zwischen dem 
Steuerpflichtigen und der verbundenen 
ausléindischen Gesellschaft Oder Person 
bestehen. Dafiiberhinaus sind auf Ver- 
langen der Finanzverwaltung alle sach- 
dienlichen Unterlagen einschliesslich der 
Bilanzen und Erfolgsrechnungen vorzu- 
-legen. Die Finanzverwaltung kann ferner 
ainordnen, dass diesc Unterlagen mit dem 
Priifungsvermerk einer anerkannten Witt- 
schaftspriif‘ungsgesellschaft oder einer ver- 
gleichbaren Stelle versehen sind. 
Schliesslich wurde die Abgabenordnung 
dutch Vorschrift (§. 171 Abs. 3 A0) er- 
géinzt.‘ Danach sind bei Auslandsbezie- 
hungen die Beteiligten verpflichtet, unter 
Ausschépfung aller rtatséichlichen und 
rechtlichen Méglichkeiten den Sachver- 
halt ailfzukléiren und alle erforderlichen 
Beweismittel Zu beschaffen. Der Steuer- 
pflichtige kann nicht gelte‘ndmachen, dass 
er zur Abgabe der notwendigen Informa- 
tionen nicht in der Lage sei oder die not- 
wendigen Beweismittel nicht-l'iefern k‘6nne, 
Wenn er nach dem gegebenen- Umstéinden 
sich‘ die Méglichkeit dazu hitte verschaf- 
fen kfinnen, 

V. ‘ERFAHRUNGEN BEI‘ 
BETRIEBSPRUFUNGEN 

Im folgenden versuchen wir einige unserer 
Erfahrungen, die ‘Wir bei Bet-riebspr’ii- 
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fungen ausléindischer Tod1tergesellschaften 
in Deutschland erworben haben, darzule- 
gen. Naturgeméiss erheben sie keinen An- 
spruch auf Allgemeingiiltigkeit und wol- 
len nut einen Einblick in das Verhalten 
der deutschen Betriebspriifer vermitteln, 
das nach unscrer Kenntnis im Verh'alltnis 
zur ‘Praxis in Grossbritannien und in 
anderen europfiischen Landern doch ziemw 
lich verschieden ist. Eine gréssere Ahm- 
lichkeit scheint hingegen mit der Praxis 
in den Vereinigten Staaten Zu bestehen. 

1. Ez'mtellung der Betrz'ebsprz’ifer 
I'm internationalen Berez'c/a 

,Entgegen der Praxis in manchen anderen 
europiischen Landem sind die deutschen 
Steuerbehiirden und Betriebsprfifet bei der 
Anwendung der Gesetze und Verord- 
nungen sehr‘ streng und genau. Des wei~ 
teren konnten wit in den Vergangenen 
Jahren ‘eine intensivere Nachpriifung im 
internationalen Bereich, insbesondere bei 
Transaktionen zwischen déutschen Toch- 
tergesellschaften und ihren ausléi'ndischen 
Muttergesellschaften feststellen. Die Aus- 
bildung der‘ Finanzbeamten zur Priifung 
von Auslandbeziehungen wurde verbessert 
und das mehrfach erwélhnte Handbuch 
gibt dem Beamten ein gates Rfistzeug zur 
Hand und konkrete Anweisungen fiir Vor- 
gehen und Methoden zur Uberprfifung.. 
Bei der Betriebsprfifun‘g grasserer Unter-' 
nehmen werden meist auch Experten des 
Bundesamtes hinzugezogen, wobei .deren 
Erfahmngen und Kenntnisse bei der Be- 
triebsprfifung anderer Untemehmen in der 
gleichen Branche fiir die Beurteilung des 
zugrundeliegenden Falles unter Umstéin- 
den von erheblicher Bedeutung sein kan- 
nen, insbesondere fiir den ,,arm’s length“- 
Test, der weitgehend auf dem Fremver- 
gleich Beruht. 
Ganz allgemein bemerken wit bei den 
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Betriebsprfifem ein‘ gewisses Misstrauen 
bei Auslandsgeschiiften mit verbund'enen 
Untemehmen, und zwar selbst in den 
Fallen, in denen die Muttergesellschaft 
sich nicht in einem ,,Steuerparadies“ 
sondem in einem Land befindet, das cine 
gleichartige Steuerbelastung Wie Deutsch- 
land besitzt. ‘ 

Dariiberhinaus ist zu. beobachten, dass ‘ein 
gewinntr'alchti‘ge Tochtergesellschaft nicht 
in dem Masse und mit der Intensitéit fiber- 
priift Wird wi’e eine‘ Tochtergesellschaft, 
die Verluste aufWeist, wenn auch‘ theore- 
Itjisch die Priifung der Angemessenheit 
d'er Transaktionen unabhiingig von der 
Gewinner'zielung, die von and‘eren, markt- 
abhéingigen, Faktoren bestimmt wird, 
vorgenommen werden 5011. So kann bei- 
spielsweiSe die Anerkennung der Lizenz- 
gebfihren in Hdhe eines bestimmten Pro~ 
zentsatzes im Falle einer profitablen Toch- 
tergesellschaft anerkannt, jedoch imv Falle 
sine; 'verlustausweisenden Tochtergesell- 
schaft versagt wexden. 

2. Kaine verbindlz'cbe Awéunft 511mb ‘ 

dezmcbe Sieuerbe/ab'rden 
Bezfiglich der Anerkennung von Verrech- 
nungspreisen jm Konzern und anderen 
Vereinbarungen zwischenr verflochtenenv 
Gesellschaften werden von der deutschen 
Finanzverwalmng keine verbindlichen 
Auskiin‘fte erteilt. Nut in Einzelféivllcn‘sind 
die Fihanz‘iimter bereit, Zuf Frage des Ver- 
rechnungspreises Stellung zu nehmen, 
jedoch Votbehaltlich der endgiiltigen Ent- 
scheidung anl'alsslich einer spiteren Be- 
triebspriifung. Da‘ die Betniebspriifung 
wegen Personal‘mangels selbst bei gr6s- 
seren Unte'rnehmen oft nut alle 4 - 5' Jahre 
stattfindet, resultiert hieraus .eine Unsicher— 
heit und 'sch'Wer zu bestimmende latente 
Steuerlast beirn ‘Steuerpflichtigen ffir einen 
‘Iéingeren Zeitraum- 
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3. Vorberez'zfzmgen auf die Betriebsprz'ifung 
zmd Mlztz‘ycbe Em'éz'gzmgen 

Nach unserer Erfahrung ist es sehr wichtig, 
bei allen Vereinbarungen zwischen ver- 
bundenen Untemehmen prézise und detail- 
-lie_rte Regelungen zugrunde 2u ‘Iegen, fiir 

die auch .gute kaufm’éinnische Griiride an- 
gefiihrt warden kénnen.. Sie miissen auch 
Art and Umfang der Leistungen beschrei— 
ben. Oftmals sind die Vertréige zwischen 
Mutter- und Tochfergesellschaft nur unbe- 
~stimmt und kurz gehalten, da. die Mutterj 
gesellschaft eine detaillierte' Vereinbarung 
im Hinblick auf ,die Kontrolle der Toch- 
tergesellschaft nicht fiir notwendig odet 
WfinschensWert erachtet. Das deutsche 
Steuerrecht erkennt jedoch nur solche Ver- 
einbarungen an, die die Rechte and Pflich- 
ten der Parteien in eindeut’iger und ‘klater 
Weise begrfinden. Riickvvirkende Abma-' 
chungeh’ zwischen den verbundenen Un- 
ternehmen sind‘ steuerlich nicht zul’aissig. 

‘ Alle f'fir die steuerliche Beurteilung not- 
wendigen Belege, Urkunden, Briefwechsel‘, 
schriffliche Beweisstiicke und Dokumente 
sind‘ in geeigneter Weise zu sammeln und 
dem Betriebspriifer auf ‘Verlangen vorzu- 
legen. Diese Materialsammlung ist ins.- 

besondere bei globaler Abrechnung und 
bei Beramngs‘vértrigen (Technical Assis- 
tance) von grosset Bedeutung. 

4. Glflczl- zmd Einzelrec/mmgen 

Streitpunkt béi vielen Betriebsprfifiingen _ 

ist die Frage,. ob die' Muttergesellschaft fiir 
geWiSse Di‘enstIeistungeri gegenfiber 'ihrer 
Tochtergesellscha’ft eine pauschale Bela- 
stung vornehmen kann. Wie erwéihnt, vi‘st 

naéh Auffassung der deutschen- Finanz-l 
verwaltung nut die gesc’mderte Abréch- 
mung einielner abgrenzbéfer Leistimgen 
steuerlich anzue’rkennen. ‘Dieser Verpflich- 
tung nachzukommen ist fiir den .Steuer- 
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TRANSAKTIONEN ZWISCHEN VERBUNDENEN UNTERNEHMEN 

Pflichtigen oftmals aus technischen Grfin- 
den Schwierig wenn nicht unmbglich. In 
einigen uns bekannten Fallen war die 
deutsche Finanzverwaltung bereit Pauschal- 
gebiihren deshalb anzuerkennen, jedoch 
nu: unter der Voraussetzung der ausrei- 
chenden Nachweisfiihrung fiber die bei 
der Muttergesellschaft angefallenen Ko- 
sten und bei einem angemessenen Schliis- 
sel der KostenZuweisung gegeniiber allen 
ausliindischen Tochtergesellschaften, ‘z.B. 
dutch Bestétigung von anerkannten Witt- 
schaftsprfifungsgesellschaften. 
Andere européiische Finanzbehéirden neh- 
men mach unserer Kenntnis auch auf diesem 
Sektor eine grosszfigigere und mehr 
flexible Haltung ein. 

5. Bedezztzmg der Bewez'xlzzst 

Obwohl es eine Beweislast im eigentlichen 
Sinne im deutschen Steuerrecht nicht gibt, 
versucht die déutsche Finanzverwaltung in 
der Praxis die Nachweisfiihrung fiber die 
Angemessenheit der Verrechnungspreise 
dem- Steuerpflichtigen auqbfirden. Unse- 
res Erachtens steht diese Verfahrensweise 
nicht in Ubereinstimmung mit dem Grund- 
satz der Gesetzméissigkeit der Verwalhmg 
und der daraus resultierenden Verpflich~ 
tung der deutschenr Finanzbehéirden, alle 
tatséichlichen und rechtlichen Verhéiltnisse 
zu ermitteln, die fiir die Steuerpflicht und 
Bemessung der Steuer von Bedeutung sind. 
Dabei‘ iSt jedoch einzuréiumen, dass in der 
Pr‘axis die Grenz'e zwischen Urnfang der 
Mitwirkungspflicht des Steuerpflichtigen 
und‘ Amtsermittlungs‘pflic‘ht der Steuerbe- 
h6’rden insbesondere bei der Aufklfirung 
internationaler Sach‘vefhalte fliessehd ist, 
an‘ dem Gmndsatz abet, dass es der Steuer- 
Vverwaltung obliegt, den Steueranspruch 
und' die ihn begriindenden Umstéinde dar- 
zulegen, muss ‘festgehalten werden. 
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6. ,,S:£zlm:besprec/an“ zmd i/ore 
Baden/tang 

Wie oben erwéihnt, wird in den 'meisten 
Fallen bei Streitfragen (insbesondere im 
internationalen Bereich) eine Kompromiss- 
regelung mit der Steuerbehiirde ange- 
strebt. In der Regel ist keine der beiden 
Parteien darauf bedacht, cine gerichtliche 
Enischeidung :fib'er die Streitpuhkte her; 
beizufiihren. Vielmehr werden in Ver- 
handlungen die gegensatzlichen 'Stand-

I 

punkte angeglichen, 23. fiber 'die Ange- 
rnessenheit von Verrechnungspreisen 28. 
Daher sind auch nut wenige gerichtliche 
Entscheidungen Zu diesem Problemkreis 
ergangen. 
Folgendes Beispiel s’oll einen ‘solch‘en 

Kompromiss verdeutlichen: Die deutsche 
Tochtergesellschaft’ ‘einer ausléindischen 
Muttergeseflschaft ha‘t einen. Markt in 
einem anderen europiiischen Land er- 
schlossen find dabei Ver'luste erlitten, die 
bei der steu'erlichen Gewinnermittlung in 
Deutschland als Betriebsausgabe abgezogen 
wurden. Spite}: fibertrug die ausléndisthe 
Muftetgesellschaft die-sen Markt auf eine 
andere europh'ische Tochtergesellschaft, 
ohne der deutschen Tochter-gesellschaft fiir 
die erlittenen Verluste einen Ausgleich‘ zu 
gewélhren. In dieSem Fall bestand der 
Kompromiss dari'n, dass ein bestimmtet 
Prozentsatz der VerIuste als Forderung in 
der Bilanz der deutschen Tochterg'esell- 
schaft aktivier’t ‘und keine verdeckte Ge- 
Winnausschiitmng angenommen- Wurde. 

7. Verbéiltm': der Zollverwalmng zztr 
Steuerverwzzlmng 

Wie im Steuerrecht stellt sich auch im 
Zollrecht das Problem der 'Ermi'ttlung 

28. Vgl. Péppl, Franz: Die Problpmatik der 
Beurteilung von Leistungsentgelten im inter~ 
nationalen Konzem nach deutschem Steuerrecht, 
Deutsche Steuerzeitung 1974, S, 158. ’ 
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angemessener Vertechnungspreise. Das 
Zollrecht definiert als Zollwert den sOge- 
narinten ,,Normalspreis“ (§ 29 Abs. 1 

ZG), wobei als Masstab ffir die An- 
gemeSsenheit des vereinbarten Preises 
der sogenannte fibliche Wettbewe‘r'b'spreis 

dient, also der Preis, zu dem. der Ver- 
kéiufer die eingefiihrte Ware fiblicherweise 
an jeden Kaufer vetkauft Oder verkaufen 
wfitde, (§ 1 Abs. 1 Satz 2 Wertzollbrd- 
mung —. WertZO — Obwohl .Zollrecht 
und Steuerrecht bei der Preisermittlung 
entsprechend dem ,,arm"s-1ength“-Grund- 
satz,’ von der Fikt‘ion des; unabhingigen 
Unternehmens ausgehen, ist die Steuer- 
verwaltung nach der Rechtsprechung des 
BFH bei der ertragssteuerlichen Behand- 
lung dutch die zollrechtliche Bauxteilung 
nicht gebunden. Die unterschiedlichen 
Ergebnisse resultieren aus den unterschied- 
lichen .Interessen und Ermittlungsrichtung 
von Zoll- und Steuerverwaltung: erstere 
ist an einem hohen, letztere an einem 
niedrigen Importpreis der Gfiter gelegen. 
Der Steuerpflichtige kann unter. diesen 
Umstéinden der unterschiedlichen Betrach- 
tungsweise ‘beider Behfirden ausgesetzt sein. 

'VI. DAS VERSTANDIGUNGSVERJ 
FAHREN GEMASS DOPPEL- 
BESTEUERUNGSABKOMMEN 

1. Veméz'ndz'gungwerfabren 
Die meisten Doppelbesteuerungsabkom- 
men <enthalten entsprechend' den Emp- 
fehlungen des OECD-Musterabkommens 
eine Bestimmung fiber das sogenarmte 
Verstfindigungsverfahren 29 Wie z.B. in 
Art; XVIII A des britisch-deutschen Dop- 
pelbesteuerungsabkommens. 
Art. XVIII A DBA GBIBRD eréffnet 
dem Steuerpflichtigen die Méglichkeit,‘ 
seinen Fall der Finanzverwaltung vorzu- 
Iegen, wenn zur Frage der Angemessen— 
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heit von dem beteiligten ‘Steuerbehiirden 
ein‘ unterschiedlicher Standpunkt einge- 
nommen wird und somit eihe Doppelbe- 
steuerung droht. Die 'britische und die 
deutsChe Finanzverwaltung werden ersucht. 
eine Lésung ‘anzustre'ben, wodurch die 
doppelte Besteuerung des strittigen Be- 
trages vermieden werden $011. 

2. Der OECD Vowcblag 
Wie erwfihnt, erlaubt: Art. 9 de‘s OECD- 
Musterabkommené eine Zuweisung von 
Gewinnen, wenn den Anforderungen der- 

,,Angemessenheit“ bei der Vereinbarung 
der Leistungsentgelte zwischen verbunde- 
nen Unternéhmen nicht Rechnung getragen 
ist. 

Der OECD Ste'uerausschuSS hat nun in 

einem Entwurf zur RevisiOn‘ des Muster- 
abkommens vorgeschlagen, (121% im- Falle 
der Berichfigung von Einkfinften‘ eines 
verbundenen: Unternehmens éfne korres- 
pondierende Berichtigung im anderen 
Staat durchgeffihrt werden 5011-. Dabei geht 
die neue OECD Regelu’ng :jedoc'h nicht so 
weit, eine automatische Ge‘winnmind‘erung 
bei dem anderen verbundenen Unterneh- 
men (Staat B) festzulegen, wenn ‘ der 
Gewinn des einén verbundenen Unterg 
nehmens (Staat A) bericht‘igend erhéiht 

wurde. Eine solche Lésung wiirde eine 
weitgehende ‘Kompetenzfibertfagung auf 
die Finanzverwalmng eines anderen Stag-r 

die Zumindest ifi naher 
Zukunft von keinem Land hingenommen 
werden diirfte.

’ 

Ebenso, wird‘ in dem revidierten Art. 9 
offengelassen, dutch welche Methode 
eine korrespondierende Gewinnberichti- 
gang herbeigefiihrt werden sollt- Eine 

29. Vgl. Studex, Walter; Uber das Verstéindi- 
gungsverfahren in Doppelbesteuerungsabkome 
men, Bulletin for International Fiscal DoCumen- 
tation 1971, V01. XXV, S. 81 ff. 
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Klarstellung wird dutch die neue Rege- 
lung nut insoweit bewirkt, als das 
Verstéindigungsverfahren auch im Fall 
rechtl-ich selbstéindiger verbundener Un- 
ternehmen Zur Beseitigung der Doppel- 
besteuerung offenstehen $011, was lange 
Zeit strittig war. 

3. Erfabrzmg bez’ Ventiz‘ndz'gungwerfabren 
Verfiffentlichungen fiber die im Verstin- 
digungsverfahren ergangenen Entschei- 
dungen liegen unseres Wissens nicht vor. - 

In einigen uns bekannten Verstéindigungs- 
verfahren zwischen Deutschland und der 
Schweiz konnte eine Einigung zwischen 
den beiden Regierungen herbeigeffihrt 
werden. Des weiteren sind rzwischerr 
Deutschland und den Vere‘inigten Staaten 
einige Verstandigungsverfahren anhéingig.‘ 
Die Anzahl dieser Verfahren diirfte in 
den kommenden Jahren im Hinblick auf 
die Ausweitung der internationalen Witt- 
schaftsbeziehungen Zunehmen. 
In Deutschland ist es ferner méglich, den 
Fall auf zwei Ebenen Zu verfolgen, d.h. 
den Streit-fall an das Finanzgericht Zu tra- 
gen und gleichzeitig die Uberpriifung~ 
dutch die Finanzverwaltung im Verstéindi- 
gungsverfahren zu betreiben. 

4. EG Bebb’rden 
Die Steuerabteilung der Hohen Ko‘mmis- 
sion hat noch keine Entschliessungsent- 
Wiitfe Zu dem Problem der Verrechnungs- 
preise verésffentlicht, sondem ledig- 
lich‘ in ihrem Bericht fiber steuerliche‘ 
Vereinbarungen bei Holding-Gesellschaf- 
ten '(18. Juni 1973 com. (73) 1008 final) 
allgemeine Erkléirungen beziiglich Hol- 
ding-Gesellschaften abgegeben.. 
Ein ad-hoc~Ausschuss der Vereinten Natio- 
nen besch'a'ftigt sich gegenwéittig mit 
dem Problem der Konzernverrechnungs- 
preise 30. Der amefikanische Profeséor 
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Surrey, der geistige Vater der Richtlinien 
zu Section 482 IRC, ist zum Begater dieses 
Ausschusses bestellt warden. 

VII. INFORMATIONSAUSTAUSCH 
ZWISCHEN DEN 
FIN AN ZVERWALTUN GEN 

1. Informatiomélazueln in den 
Doppelbm‘ezzemngmbkammen 

Die meisten DBA enthalten Vorschriften 
ffir den Informationsaustausch zwischen 
den Steuerverwaltungen und bezwecken 
die Erteilung von Auski'mften, die not- 
wendig sind zur Durchfiihrung der V01:- 
schriften in den DBA bzw. Zur Verhin- 
derung der Steuerhinterziehung oder 
Steuerverkiirzung. Jede danach ausgetausch- 
te Information ist als geheim Zu be- 
handeln und darf dritten Personen; die 
mit der Steuerfestsetzung nicht betraut 
sind, nicht Zugéinglich gemacht warden. 

2; Maxi; 
Offenbar Wird die Informationsklausel 
nach unserer Kenntnis im Hinblick auf 
die bfirokratische Verfahrensregelung und 
die damit verbundene Langwierigkeit der 
Auslmnftertéilung nicht ‘umfassend ge- 
nutzt,_wenn auch ir‘n innerdeutschen Recht 
detaillierte Richtlinien fiir das Verfahren 
in derartigen Fallen bestehen. 
Des weiteren .findet in gewissen Fallen 
ein ,ailtomatischer Informationsaustausch 
statt. So werden z.B. die US - Steuerer- 
kléirungen ffir gebietsfremde Ausléinder, 
die Investmentzertifikate oder andere 
Wertpapiere besitzen,‘ dem US Treasury 
Department fibermittelt (Office of Interi 
national Operations) das seinerseits diese 

30. Vgl. vdazu UN-Report 0n. Multinational 
Companies ——- tax aspects, in Intertax 1973/6,‘ 
s. 165 ff. 
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Erkléirungen, soweit sie z.B. Deutschland 
betreffen, dem Finanzamt in Hamburg 
weiterleitet., Von Hamburg aus soll die 
Verteilung an die 6rtlichen Finanzamter 
erfol‘gen, die die Veranlagung der Wett- 
Papierbesitzer dutchfiihrena 

3.‘ ,,Imerfz'sc” 

Auf einer anderen Ebene und zu einem 
anderen Zweck ist die Smdiengxuppe 
,,In-ter-fisc“ von den' Finanzministerien der 
Vereinigten Staaten, Gross‘britannien, 
Deutschland und Frankreicih eingerichtet 
worden. 

Der Gruppe gehéren ,‘die Leiter~ der 
Abteilungen ffir Doppelbesteuerungsab- 
komrnen der vorgenannten Ministerien‘ 
und Sachverstéindigé det Betriebsprfifungs- 
abteilungen an. 

A‘ufgabe der ,,Interfisc“ ist die Unter- 
suchung der Methoden der ‘Gewinnauf- 
t‘eilung im internationalen Bereich, insbe- 
sondere der Probleme der Konzem-Ver— 
rechnungspreise, sowie die Intensivierung 
des Erfahrungs- und Jnformationsaus- 
tausches bei der Betriebsptfifung multi- 
nationaler Gesellschafteg. 
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Sclalmxbemeréungen 
1. Die deutsche Finanzve’rwaltung wendet 
die Steuer’vorschrifte‘n genau und streng 
an. Die Transaktionen zWis'chen vet~~ 

bundenen Untemehmen sind Gegenstand 
grfindlicher Ubetprfifung dutch einen gut 
ausgebildeten und erfahrenen Stab von 
Finanzbeamten. 
2, In der Vergangenheit haben Wit fest- 

gestellt, dass die Finanzverwaltung be- 
sonderes Gewicht auf die Priifung der 
Geschéiftsbeziehungen zwischen deutschen 
Tochtergesellschaften und deren ausléin- 

dischen Muttergesellschaften legt. Neuer- 
dings Wird in vérstfirktem Masse auch die 
Auslandstéitigkeit deutscher Mutterge‘sell- 
schaften einer genaueren Prfifung unter- 
zogen. 
3. Die Frage der Belastung ausliindischer 
Tbchtergesellschaften dutch Aufwen- 
dungen ffir Forschung und Entwicklung 
und andere Aus‘gaben der Muttergesell— 
schaft wird ‘kiinftig ein Hauptproblem im 
internationalen Steuerbereich d’arstellen, 

das auch auf dem IFA-Kongress in Lon~ 
don 1975 Gegenstand der Erérterung sein 
Wird. In diesem Zusammenhang ist die 
Enfwicklung in den Vereinigten ‘Staaten 

im Hiriblick auf‘ den Vorschlag der Richt- 
linien zu Sect. 861 IRC von besOnderer' 
'Bedeutung. 
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ANHANG 
Vergleich der Steuerlast ein'er deutsc-hen GmbH 
(unabhiingige Tochtergesellschaft) und einer 
deutschen (unselbstéindigen) Betriebstiitte. 
Es wird davon ausgegangen, dass die GmbH, die 
eine in vollem Antei-lsbesitz stehende Tochter- 
gesellschaft eifxer auslfindischen Muttergesell- 
schaft ist, eine hb'chstmiigliche Ausschfittung vor- 

Gewinn~(nrach Abzug vo‘n Betriebsausgaben und AfA)
I 

Deutsche Gewerbesteuer (nach dem Gewerbeertrag) geschfitzt 

Der K-firperschaftsteuer unterliegendes Einkommen 
Déumbe Kb'rpersc/mfmeuer 
Betriebstitten-Steuersatz: 49% X 800 :- 
GmbH Steuersatz 
15% X 610 (max. Gewinnausschfittung) 
51% X 190 (einbehaltener Gewinn) 
Karperschaftsteuer 
5% Erg‘alnzungsabgabe 
5% Stabilitéitszuschlag auf die in 1973 und 1974 erhob‘ene Steuer 
Kfirperschaftsteuer gesamt 

Denna/9e Kapitalertmgxteuer 
25% X 610 

Nettogewinnnach Steuern 

Die gesamte Steuerbelastung-héingt von der Be- 
handlung des Einkommens ,aus deutschen Quellen 
im Land der Muttergesellschaft ab. Dieses Lan‘d 
kann z.B. eine direkte Steueranrechnung fiir die 
deutsche Quellensteuer auf Dividenden Oder der 
deutschen Kérperschaftsteuer auf das Betrieb- 
stéttenergebnis und/oder eine indirekte Steuer— 
antechnung fiir die deutsche Kfirperschaftsteuer 
und Gewerbesteuer gewéihren, die auf das steu‘er~ 
pflichtige Einkommen der deutschen GmbH er- 
hoben Witd. 
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nimmt. Die folgenden Zahlen sind teilweise auf- 
gerundet, i-nsbesondere Was die Gewerbesteuer 
betrifft, die in den einzelnen Gemeinden unfer- 
schiedlich hooh ist; die Zahlen beriicksichtigen 
nicht die Vermiige‘nst'euer und die Gewerb'e— 
kapitalsteuet. 

GmbH Betriebstatte 

1000 1000 
200 200 

800 800 

.392 

92 
9'8 

190 
6 12 
9,5 20 

205,5 424 

ISLS —— 

442 376 

Der normals} Steuersatz von 25% ffir Quellen- 
steuer‘ auf Dividenden ist dutch die meisten 
deutschen DBA auf 15% vermindert, jedoch nu: 
ffir Wertpapieran-lagen und nicht fiir Schachtel- 
beteiligungen 2m- Tochtergesellschaften. Lediglich 
im deutsch-amerikanischen DBA ist der Quellem 
steuersatz auch ffir diese Fille auf 15% begrenzt, 
es sei dent], die Muttergesellsc-haf-t nimmt éine 
Reinvestition des Gewinnes 'bei der Tochter- 
gesellschaft V011. 
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LA PROCEDURE FISCALE EN BELGEQUE 
REMARQUE INTRODUCTIVE 
Comme ses voisins, Ia Belgique-connai‘t une 
procédure dis-tincte pour le contentieux’ con~ 
cernant l’assiette, 'le men-rant et la forme 
des impositions aux impéts sur les revenus. 
Cette procédure, qui concerne la trés 
grande majorité des litige's 'fiscaux, est 'la 

seuvle qui sera envisagée dans la présente 
note. 
Les litiges, beaucoup moins nombreux, 
concernant les droits d’en-registrement et 

de succession, La T.V.A. et zle recouvre— 
ment des 'ivmpéts, sont soumis aux tribu- 
naux civils selon les procédures ordinaires. 
‘Cette dualité de procédure est le résulvtat 
d’une‘ trés ancienne tradition. On peut dis- 
cuteg du point de savoi: si elle est 5011,- 

haivtable; notamment l’instauration de la 

T.V.A. peut avoir pour conséquence, 2‘1 

plus 011 moins longue échéance, de rend-re 
opportun un rapprochement eat-re ces pro- 
cédu-res. jusqu’ici elles semblent cependant, 
chacune sur son terrain, assure: d’une 
fagon ef-ficéce la défense des intéréts en 
présence. 

LIGNES GENERALES 
Comme aux Pays-Bas cette procédure pré- 
sente: -

. 

a) 11:16 phase administrative: la 'réclama- 
tion' adressée au direct-cur (provincial 
ou régional) des impéts. 

b) deux phases judiciaires: appel et cas- 

sation. 

ACCESSIBILITE POUR LE JUSTICI-ABLE. 
QUELQUES DONNEES SOCIOLOGIQUES 
11 semble. qu’il y ait par an Ien moyenne, 
en‘ Belgique, environ 125.000 réclamations 
introduites devant les directeurs. 
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II s’agit souveut de rectifications assez 

simples, ce qui explique sans doute que 
la Proportion des fecours en appel soit 

fort réduite: «environ 500 pa: an en moyen- 
ne, soit O,4%. Quant aux pourvois en cas- 
sation, 1'15 out atteimt ces demiéres ar’mées 
un nombre aPproxi-mafif de 40 A 60 par an. 
A premiére vue, .ces chiffres semblent in- 
diquer‘ que clans l’ensemble les, contribu- 
ables obtiennent satisfaction on acquiescent 
de ‘bon ,gré aux décisions directoriales. La 
réalité est peut-étre plus complexe. 11 y a 
des 0215 oil les contribuables év-itezrt u-ne 

procédure pour des raisons psychologiques 
(recherche d’un arrangement) on en mi- 
son de problémes de preuve. 
La d'urée de ces procédures est extréme- 
ment variable, mais 11 est assez fréquent 
que la phase administrative (de' la récla~ 

mation 21 la déc—ision du directeur) dure 
environ un an; 121 phase judiciaire au fond 
(de la décision‘ '21 l’arrét de la cour d’appel) 
un 51 2 ans; l'a phase de cassation (dc 
l’arrét d’appel '21 I’arrét de la cour de cas- 
sation) également un é deux ans. En cas 
de cassation la procédure es-t renVoyée de- 
vant une autrevcour d’appel, Ce qui en- 

traine 2‘1 nouveau un délai analogue. 
Le con-tribuable peut .théoriquement par- 
courir toute cette procédure sans l’ass-istani 
ce d’un .avocat ou d’un co_nseil quelconque. 
En failt, l’ifitervention d’un avocat auPrés 
du directeu-r est relativement peu fréqu'en- 
te, tandis qu’un grand nombre de réclama— 
tions sont défendues Par une fliducia-iIe 011 
um conseiller fiscal (pr‘ofession non offi- 
ci'e‘llement organisée iusqu’ici). 
Par «centre, devant les cours d’appel et de

‘ * Professeur ordihzfire a l’Université' He Gand, 
avocat ptés ‘la Cour d’Appel de Gand. 
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cassation, les dossiers non traités par un 
avocat ne sont qu’une trés faible minorité. 
Ces procédures sont for-t peu cofiteuses: 
quelques centaines de francs pour 121 no- 
tification du recours an appel‘ (qwi doit 
étre signifié au di-recteur par exploit 
d’huissier) et une Somme analogue Pour 
la signification et le dépét du 'pourvoi en 
cassation. Il est bien entendue que les 
honoraires de la défense restent de toute 
fagon 2‘3. charge du contribuable. 
L’uinvtervention d’avocats au cours des Pros 
cédures judicia-ires s‘explique par le fait 
que les régles de procédure, bien qu’elles 
soi-ent simples et peu nombreuses, sont trés 
strictes. En ou-tre', i1 :n’es pas permis a un 
conseiller fiscal de plaider 2‘1 l’audience. 
Les avocats qui intervien'nent dams ces 
procédures sont souvent des spécialistes du 
droit fiscal, on. out acquis une centaine 
expér-ience dans ce domaine. Il n’est ce» 
pendant pas rare de voir interveni-r un 
avocat «omni—praticien». 

RECLAMATION 
Les récI-amations doivent étre inn-troduites 
par écrit auprés du directeur oompéten-t. II 

est normal que le contribuable y indique 
ses griefs, mais i1 pent en ajouter d’autres 
au cours de l’instruction de la réclamation. 
Le délai est long: juSqu’au 30 avril «de 
l’année qui suit belle au cours de laquelle 
l’impét est établi» avec un minimum de 
six mois 2‘1 compter de ‘la date d’envoi du 
billet d"impositi0n. Ce délai est prolongé 
pour les demandes résultan't de doubles 
emplois ou d’erreurs matérie-Iles; 
Le directeur qui regoit 1a réclamation est 

. 1e supérieur hiérarchique du fonotiormaire 
(normalement un controleur) qui 3. en fa‘it 
déterminé les. montants imposables. 
La question de savoir si la décision ‘du di- 
recteur est un acte juridiction-nel 011 ad- 
ministratif est conltroversée. La jurispru- 
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dence dominante tend é. reconnaitre 51 la 
décision un caractére juridic-tionnel. Divers 
auteurs sont d’un avis contraire; dans ce 
sens on souligne: 
—— que le directeur es-t juge et pantie; — qu’il .peut trancher extra 61: ultra pe- 

tita; 
—— qu’il n’y a pas de débat contradictoire, 

mais un complément él’instruction «in- 
quisitoriale». '

I On soul'ignera d’ailleurs que l’origine de 
cette décision est strictement administrative. 

INSTRUCTION DE LA RECLAMATION 
ET DECISION 

La_ réclamation est examinée par un in- 
specteur (fonctionnaire de grade intermé- 
diaire entre le controleur et le directeuvr)‘, 
qui fai-t rapPort. Ce fonctionnaire dispose 
de pouv-oirs de vérification plus étendus 
que le controleu-r. 
Aprés réception de ce rapport, 1e direc- 
teur tranche par une décision motivée. 
Celle-ci est Signifiée au contribuable par 
pl-i recommandé. 
Le directeur peut (et doit en principe) 
réexaminer‘ dans tous ses éléments l’impo- 
si'tion contestée,‘ et y apporter tous les cor- 
recti-fs nécessaires, tant en plus qu’en' 
moins. 
La jurisprudence en a déduit qu’jl peut, 
sans auc-une limitation de délai, décréteg 
un supplément £1 l’imzposition contestée. 
Ceci est valable quelle que soit 12. cause 
du supplément, sous la seule restriction 
que ce supplément doit se rapporter 2‘1 

l’imposition contestée. Par ailleu-rs, 1e droivt 
rbelge ne connait pas 121 distinction, qui 
existe aux Pays-Bas, entte une imposition 
«défini-tive” et une autre. Notamment, 1e 
supplément peut aussi' avoir pour but de 
rectifier une erreur commise précédemment 
par l’adminis‘tration, par exemple par une 
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interprétation inexacte de la déclaration. 
Ce pouvoir peut dormer lieu 2‘1 des abus. 
Un’e proposition de loi récente tend 5. le 
restraindre, mais i1 n’est pas possible de 
prévoir quand cette Proposition 

' 

sera 
ad‘optée. 

RECOURS EN APPEL 

Sur le plan judiciai-re, les co'uts ‘d’appel 

connaissent en premiére et derniére in- 
stance du lit-ige en matiére de contributions 
directes. 

1. Les régles de recevasbilité sont relative- 
ment simples, mais leur application est 
rigoureus'e et elles sont imposées 2‘1 peine 
de déchéance. Elles peuvent se réSumer 
comma suit: 
a) Rédaction' d’une mequéte a la Cour (1'1 

n’y‘ a pas de forme sacramentel'le. Une 
requété Sous forme de lettr'e est admise, 
bien que vcette forme ne soit pas habi- 
tuelle). ‘ 

b) Notification 2111‘ directeur d’une 
copie de cette requéte; cec-i doit se 
fair: Par exploit dihuissier. 

c) Dépot de.1a requéte et de l’original' de 
"la notification au greffe de la Cour‘ 
d’appel. 

Le tout doit étre fa-it clans 1e délai dc 
quarante jours 2‘1 partir de la notification 
de la décision. ‘ 

La requé‘te peut, ma'is ne d'oit pas étre 
motivée. Dans :la majorité des cas, sa mo- 
tivation est trés sommaire, et se limite 2‘1 

un renvoi en tetme’s généraux aux argu- 
ments soulevés au con-rs de 19. phase admi— 
nistrative.

' 

2. La Cour d’appel ne peut commit-re que. 
des‘ ‘contestations, qui ont été soumi'ses au 
directeur, ou qui ont été tranchées d’office 
par lui. Les demandes;nouvelles sont done 
exclues. 
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Per-r contre, la Cour d’appel a le droit et 
l’obligation dc trancher l‘es points con- 
testés, sans étre tenue par les arguments 
qui 111i sont soumis.

' 

La Cou-r d’appel ‘ne peut pas aggraver la- 

situation du contribuabl‘e. 

3. La procédu—re devaut la cour comporte 
en principe: 
;— l’échange d’écrits («conclusions») dams 

~les‘quels les parties exposent leurs ar- 

guments” Chaque pantie pent répo‘ndlre 
,5; l’atre aussi souvent qu’elle 1e juge 
utile; — l’exposé oral 51 l’audiénce. 

‘ 

Le rcorrtr-ibuable n’est jamais obligé 
d’utiliser ces Possibilités. Méme s’il- ne 
l‘e fait pas, -la Cour doit en princip‘e 
examiner le fond de l’affaire. 

4. La charge de la. preuve est :réglée par 
la loi. . 

En principe la Pmuve du réVenu contesté 
incombe '21 l’administmtion, celle des char» 
ges, déductions ‘et exceptions incombe au 
contribuable. Dans cer-t-ains Cas (imposition 
d’office ou consultation d’une commission 
fisCa-le) le contribuable doit foumir 1a 
preuve du chiffire exact de vses revenus, 
En fait, l’adrninistration est aidée, pour 
‘les preuves qu’ellé doit foumig par des 
présomptions sans doute raisonnables en 
principe mais :trés étendues en" fait (les 
comparaisons aVe'c des tedev-ables simflaires 
sont parfois dangereuses). Pour les preuves 
contrai‘res que le contribuable est appor- 
tées £1 foumir, 1a jurisprudence se montre 
assez restrictive. L’exigence d’u-ne- preuve 
‘du «chififre exact” due dans les deux cas 
memtionnés plus haut est trés rigoureuse: 
1a jurisprudence rejette toute argumenta- 
tion qui‘ chercherait simplement '21 refuicer 

les présomption-s retenue‘s pa-r l’admi-nistr-a— 
tion. 
En principe, la. preuve est libre. En fait, 
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les moyens de .Preuve utilisés sent 16 plus 
souvent des éléments comptables ou des 
présomptions. La loi limite 1e d-roit pour 
le contribuwble d’invoquer des piéces nou— 

- velles, mais la juxisprudence se montre peu 
restrictive .51 cet égard. 

5. L’arré de la Cour est Prononcé en 
audience publique, et notifié au contribu- 
able, sous pli recommandé, par le greffier. 

POURVOI 'EN CASSATION 
La Cour de. cassation ne se prononce pas 
sur le fond du litige, mais apprécie uni- 
quement la légalité de l’arrét de 121 com 
d’appel. Ceci pent signifier qu’elle vérifie 
l’interprétation donnée par la cour d’appel 
2‘1 la 101', cu l’existence d’une motivation 
suffisante, ou le respect des droits de la 
défense etc. 
Le poutvbi doit exposer dime fagon rigou- 
reuse les moy'ens invoqués et les disPosi- 
tions légales sur lesquelles se fonde la 
violation en question. 
11 est notifié au directeur par exploit 
d’huissier et déposé, avec l’original de la 
signification et les piéces justificatives, au 
gre'ffe de la Cour d’appel, qui transmet 2‘1 

la Cour de cassation. Le tout dans les trois 
mois \de la notification de l’arrét de la 
Cour d’appel. 
Le défendeur en cassatipn a 40 j‘ours Pour 
déposer un mémoire en réponse. 11 n’y a 
pas d’autres débats, sauf que le deman- 
deur peut répliquer 51' 1e mémoire en :63- 

ponse souléve l’irrecevabilité d-u pourvoi. 
Si la cassation est prononcée, la cour ren- 
voie 1e Iitige é une autre cour d’appel. 
Les arréts de la' Cour de cassation n’ont 
pas de force obligatoire. Mais l’autorité de 
la Cour est telle qu’il est quasi impensable 
de défendre devant une juridiction infé- 
rieure une thése contraire z‘a. celle que la 
Cour de cassation a adoptée. 

292 

INSTITUTIONS PARTICULIERES: 
IMPOSITIONS NOUVELLES 
OU SUBSIDIAIRES 
Si, au cours des débats devam Ia Cour 
d’aeppel, Pad-ministration estime que l’im- 
position contestée pourrait é‘tre déclarée 
nulle par suité d’une illégalité quelconque, 
elle peut soumettre A la Cour d’a-ppel une 
«eotisation subsidiaire” que remédie‘ é. cette 
illégalvi‘té.

‘ 

Cette cotisation subsidiaire ne devient 
exécu-toire que par l’arrét de la Cour, pour 
autavnt que celle-ci adopte 1e méme point 
de vue. 
D’autre part, si la décision du directeur ou 
l’anrét de la Cour d’appel anvnule une im- 
position par suite d’une illégalité quel— 
conque, l’administrartion peut réimposer 1e 
contribuable en rai-son du méme revenu, 
gelui—ci ffit-i-l déterminé par d’autres' 

moyens. 
Ces possibilités n’exis-tent pas en Gas d’im- 
Position tard‘ive. Elles sont limitées :21 la 
méme matiére' imposable et, en principe, 
au mé‘me contribuable (extension pour 
certains proches ét les sociétés’ de person- 
mes). 
Ces possibilités, et sugtoufc la seconde, font 
l’objet d’applications nombreuses. E1165 
on-t d’ailleurs donné l-ieu 2‘1 une sénie de 
nouveaux litiges. 

REMARQUES POUR CONCLURE 
La premiére fonction des tribunaux est de 
‘t-rancher les litiges. Les xégles de procédure 
d‘oivent tendre £1 ce qu’ils s’en acquittent 
d’une fagon efficace, en respectant les 
droits de toutes les panties et sans lenteurs 
ni [charges financiéres excessives. 
Sur ce doublé point de l’efficacité humaine 
et de l’efficacité technique, les mégles de 
procé‘dure applicables en Belgique sont, 
dans l’ensemble, 'satisfaisantes. H reste 
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sans doute des imperfections, mais ne 
tiennent-elles pas, plus qu’aux institutions, 
aux hommes qui doiverrt les applique: et 
qui .ne seront jamais £1 l’abr-i de leurs pro- 
pres déf-iciences’ 
Les points les Plus contes‘tés de notre 
droit fiscal fonmel se situent plutfit au 
stade des techniques d’imposition: catac- 
tére discutable, clans cervtains cas, du cal- 
cul du bénéfice par comparaison avec des 
redevables similaires; exigences trop rigi- 

des en matiére de Preuve; sécu-rité juri- 

dique compromise par le droit, pour l’ad- 
ministration, de reveniq: su-r des points an- 
térieuremen’c admis, etc.: ces critiques ne 
concernent pas la pro‘cédure en ta-nt que 
tells. Celle-ci est simple, aisée, et xaiso‘n- 

nablemen-t rapide. On pourrait cependant 
souhaiter un peu moi-n5 de «distance» psy- 
chologique entre centaines chambres de nos 
'Cours et les jus‘ticiables. 
Les tribunaux ont en outre une seconde 
fonc-tion, non pas accessoire mais dé-rivée 
de la premiére: celle de participer é l’éla— 
boration du droit. Sur ce plan qui est 

celui de l’in-terprétation de la loi, la juris- 
prudence belge a manifesté une certaine 
tendance au rigon'sme. L’interiprétation 
~1i»t-téra1e des tex-tes prend Ie pas sur l’in- 

terprétation téléologique ou systématique, 
et la raison d’éta-t n’est Pas toujours ab- 
sente des préoccupations de la Cour de 
cassat-ion. L-a situation en Belgique ne dif~ 
fére pas sensiblement, en ceIa, de ce qui 
se voi-t dans la. plupart des pays voisins. 
Une étude comparée de ces problémes 
reste cependant utile pour élargir les hori- 
zons et «relativiser» les vues que chacun 
Pent avoir de son droit national.“ 
Efforgons-nous de nous cpmmuniquer les 

uns aux autres ce que nos institutions out 
de meilleu-r. 
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I. CLAEYS BOUUAERT 

@@ek@r 
Pmfit 
defierminatian 
of infiemafiana 
enterprises 
This is a separate publication of the 
commentary on section 1 of the 
international transactions tax reform 
act (Aussensteuergesetz) from the 
commentary of FIick-Wassermeyer— 

_ 

Becker, together with the reproduction 
and translation of the related U.S. 
regulations as well as the French 
decree on the determination of prices 
between the closer related 
international enterprises. 

By Helmut Becker, attorney at law 
in Dflsseldorf. 
266 pages, quarto, DM 58. 

The author is also known as a 
specialist in international tax law. He 
explains cOmprehensively the present 
law which is to regulate the deter- 
mination of prices between inter- 
nationally related companies and the 
intercorporate allocations. His 
commentary on the German tax law is 
effectively supplemented and plays in 
a broader perspective by the 
reproduction and translation of the 
related review and French regulations. 
The work of Becker represents a 
standard commentary and an 
indispensible guide for parent 
companies and their subsidiaries in 
foreign countries. wherever they are 
located. 

Verlag Dr. Otto Schmidt KG ° Kéln‘ 
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REIHE PROBLEME DER WELTWIRTSCHAFT 
Diskussionsbeitriige - Studien 

Herausgegeben vom . 

DEUTSCHEN UBERSEE—INSTITUT 
Institut ffir Allgemeine Uberseeforschung, Hamburg 

H. Bujard 
Zuckerpolitische ‘Konsequenzen aus dem EWG-Beitritt GroBbritanniens 

G. Woltkowiak 
Strukturprobleme der Weltteewirtschaft 
119 Seiten. Efalinband, DM 26,—— Studien Nt. 12/13 

. ISBN 3 8039 0083 2 Bin Vetgleich zwischen der Zugkerpolitik Grofibritanniens und der EWG mit Vorschl'égen zur austehenden Reform dgr EWG-Zuckerpolitik und_ Daten ausgewiihlter Entwicklungslinder. 
A comparison between Great Britain’s sugar policies and .those of the E.E.C. With suggestions concerning the imminent reform of EEG. sugar policies and data regarding Selected developing countries. 
Produktionssteigerung und Entwicklung der Weltmarkgpreisze fii: Tee. Internationale Matktvereinbagung‘en, 
differenzietende Gruppierung der Erzeugerliinder, Marktsxtuatlon in den Verbraucherl‘éndem, Prognosen. 
Production-incréase and development of the wogld ma'rket prices/intgmational market agreements/differentiation grouping of the producer countries/market conditions In the consummg countries/prognoses. 

H. Johann 
Die wirtschaftiichen lntegrationsbestrebungen der Entwicklungsléinder 
309 Seiten. Efalinband, DM 38,— ' Studien Nr. 14 

_ ISBN 3 8039 0085 9 Ein Uberblick fiber grunds'altzliche Integrationsfragen und fibgr glen Verlquf sowie fiber die Ergebnisse der Integrationsbemfihungen in Lateinamerika, in Afrika, im Vorderen Orient, im ostasiatischen Raum und in 
Asian. 

A survey of pripcipal questiops of.integrat.ion gnd {summary of the deve_lopment and results of endeavours towards economlc mtegmtion m Latm Amenca, m Afnca, in the N‘ear'East, 1n the East Asiatic region and Asia. 
A. Cramer 
Der Welthandel mit Automobilen 1950—1969 
Eine empirische Untersuchung unter aufienhandelstheoretischen Gesichtspunkten 
343 Seiten. Efalinband; ca. DM 48,—— Studien Nr. 15 ISBN 3 8039 0084 0 Die Arbeit vetsucht auf der Basis eines modernen auficnhandelstheoretischen Modells den Welthandel mit Automobilen zu analysieren und zu charakterisieren. 
The work attempts to describe and analyse the world"‘a'utomobile trade on the basis of a contemporary foreign 
trade theory model. 

A. und S. Gosalia 
Employment Formation Through Labour-Intensive Technology 
approx. 51 pp. Paperback, ca. DM 18,-— Occasional Papers Nb. 1 

_ . . . 
ISBN 3 8059 0082 4 To reduce unemployment 1n the developmg countmes the authors propose adaptlve technology —— a feasible heterogenous combination of automatic machines and local labour —— for the initial take-off to economic 

progress. 

WELTFORUM VERLAG, 8 Mi'mchen 19, Hubertusstrafie 22. 
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7* 

27th INTERNATIONAL TAX CONFERENCE OF IFA 
LAUSANNE, “OCTOBER 7-12, 1973 

Address at the Mitchell B. Carroll lunchcon 

Pronounced by Dr. Paul s'ir, P1'e1ident of IFA, on October 8, 1973 

My dear President, 
dear Colleagues, 

This luncheon, informally introduced 
years ago, has become a .tnaidition of our 
congresses. Its original purpose has been 
nothing else but a friEndly getatogether 
‘bobh 01f those who have contributed to the 
ogganization find to the scientific results 

of .the congress and of the .PrOminences of 
IFA such as the members‘of the Executive 
Committee and of (the General Council. To 
our great regret, our Honorary President 
who has giver; his name to .‘nhuis gathering 
can not be with us this :time. His addxes-s 
which he wanted to make to us will be 
read by .the Secretary General. We have 
permission lby Mitchell B. Carroll to con- 
tinue the use of‘ his name for the iden- 
tification of [this social event and we will 
gladly avail ours/ewes of .this authority thus 
securing continued recognition rto=the in- 

numerable services he has rendered to this 
organization and preservation to .the foot- 
prints he has left with it. You all know 
that under :the Presidency of Mitchell Car- 
roll the l-ife of LEA was extended for an- 
other period of 29 years at the memorable 
General Assembly in Lisbon on Septem- 
ber 9, 1966. It will continue in being 
until 1996 when most of us will no longer 
be alive. Co-incidentally with the exten- 
sion of IFA’s life span, ‘its anticles have 
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been thoroughly discussed and were sub; 
sequently revised. The plain of action of 
the association Was thereby extended and 
now includes scientific mesearch in the 
first place. We also know that the structure 
of the organiiation has been so amended 
that: the national groups have become re- 

cognized institutions Without however ma- 
king of IFA a loose federation of Such 
groups as certain members had ihtended. 
We are now a kind of quasi-confederacy 
with a central government and a consti- 

tution under which the national groups 
are given specific powers exercizable 
through their delegates to the General 
Council. Contrary to What a confederation 
like Switzerland -représents, IFA was not 
organized fedesally from :below but from 
above, the individual member still having 
the last word to say when gathering in 
General Assembly. I think this, although

A 

Ehe result of a compromise, is a viable 
solution. 
Another problem with which the drafts- 

men of the a-n‘ticles were confronted was 
the notion of rotation in the executive 
bodies of the association. Here, too, a com- 
promise was found which assures bo‘th 

stability and dynamism to our organization. 
Rotation has its natural limitation because 
there is only a relatively limited number 
of persons who have the ability and ex- 
perience required for serving in the go- 
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vemmen-t of a kind of league of nations 
and who, at the same time, are willing to 
carry the torch without compensation. 
The question has also arisen Whether IFA 
still has a function to perform in the 
present world of fiscal committees such as 
those of OECD, EC, EFTA, ICC, Instiltut 
des finances publiques and whether it is 

worth our while to carry on. 
In so far as I am concerned the question 
is to be answered in [the affirmative with- 
out hesitation and reservation, for 
1. there must be a neutral Place where 

persons interested in international 
fixation can meet and exchange views; 

2. there must be a (forum where relevant 
problems of international fiscal law 
can be discussed, Without government 
interference, independent from the in- 
terests of particular social and econo- 
mic groups and free of all doctrines 
and ideologies; 

3. there must be a central Place where 
new ideas and tendencies in the field 
of taxation are registered, coordinated 
and objectively, examined, and finally 

4. there must be an organization which, 
on the international scene, acts as a 
watch dog and 'sees to it .that tax re- 

mains pant of the rule of law and does 
not degenerate to a football kicked 
around by theories of a socio-economic 
or political nature. 

I think it will have to be one of the con- 
cerns of the immediate future to work out 
guidelines for the long-term and mid-term 
development of IPA and I invite you to 
assist the Executive Committee in defining 
the goals to be achieved, thus giving the 
activities of IFA direction and consistency. 
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fimm‘ak Weekly 
Tax $ervice 
In two parts, comprising 

Simon’s Tax‘ Intelligence 
Published every Friday. Edited by JOHN 
JEFFREY-COOK, FCA, FCIS, FTII, Ma- 
naging Editor of Simon’s Taxes and 
compiled by the staff of Butterworths 
Taxbooks Department. 
The Intelligence presents an outline of 
the week's developments, followed by 
detailed summaries of cases decided, 
printed as soon as judgment is given; 
the full text of all relevant Statutory 
Instruments and official Press Re- 
leases; reports on Parliamentary busi- 
ness; and cumulative, chronological in- 
dexes. 

and 

Simon’s Tax Cases 
Published on Fridays as Judgments be- 
come available. Edited by HENGAN 
KHISHNAN, Barrister. Consulting Edi- 
tors: JOHN JEFFHEY-COOK and R. N. 
G. HARRISON, BA Barrister, Managing 
Editor of The All England Law Reports.

‘ 

The Cases consist of full reports of all 
English, Scottish and Northern Irish 
cases on incOme tax, corporation tax, 
capital gains tax, estate duty, stamp 
dUties and value added tax. Every case 
stated and judgement is printed in full 
and reports are published as soon as 
the judges have approved them. The 
1973 bound volume of Simon's Tax 
Cases, including every tax case be- 
tween 1 October 1972 and 31 October 
‘1973, is now available. - 

Simon’s Weekly 
Tax Service 
is accurate, comprehensive and 
essential. 
Further details from the Publishers: 
BUTTERWORTHS 
88 Kingsway, London WCZB 6AB 
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ALLER STEUERN, MIT ZAHLREICHEN BERECH- 
NUNGSBBISPIELEN, TABELLEN UND EINEM 
LEXIKON STEUERLICHER FACHAUSDRUCKE; 
5th ext. ed., by H. Westermayer. Published by 
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CHAD 
LES CONDITIONS D'INSTALLATION D'ENTRE- 
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CAINS ET MALGACHE ASSOCIES, 
vol. 10: République du Tchad. Published by the 
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rection générale de lfaide an développement,. 
Brussels, 1972. 8 + 83 pp. 
Brochure containing basic information on' the 
conditions relating to the s¢tting up and the 
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Library International Bureau of 
Fiscal Documentation no. B 10.515 
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LES CONDITIONS D'INSTALLATION D’ENTRE- 
PRISES INDUSTRIELLES DANS LES ETATS AFRI- 
CAINS ET MALGACHE ASSOCIES, 
v01. 13: République Populaire du Congo. Pu- 
blished by the Commission des Communautés 
européennes, Direction générale file l’aide au 
développement, Brussels, 1972. 8 -l— 79 pp. 
Brochure containing basic information on the 
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Library International Bureau of 
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DAHOMEY 
LES CONDITIONS D’INSTALLATION D’IENTRE- 
PRISES INDUSTRIELLES DANS LES ETATS AFRI- 
CAINS ET MALGACHE ASSOCIES, 
vol. 8: République du Dahomey. Published by 
the Commission des Communautés européennes, 
Direction générale de l’aide au développement, 
Brussels, 1972. 8 + 86 pp. 
Brochure containing basic information on the 
conditions relating to the setting up and the 
functioning of industrial enterprises. 

Library International Bureau of 
Fiscal Documentation no. B 10.506 

DEVELOPING COUNTRIES 
GUIDE FOR INVESTMENT IN DEVELOPING 
COUNTRIES, 
by A. M. Allen. Published by Charles Knight, 
London, 1973. 8 + 123 pp. £ 3.50. 
This guide aims to classify the basic information 
for overseas investors in selected developing 
countries. It should provide the background for 
preliminary assessment; no attempt has been made 
to be comprehensive. ' 

Library, International Bureau of 
Fiscal Documentation 110. B 8053 

FRANCE 
LAMY FISCAL 
Tome I: Taxes sur le chiffre d’affaires, ente- 
gistrement et timbre, taxes sur les véhicules. 
Tome II: Impéts directs, contréle, contmtieux, 
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'pénalités, fiscalité immdbiliére. Published by 
Services Lamy, Paris, 1974. 
2 vols. 
Annual publication of “Services Lamy” con- 
taining an explanation of the French tax 
legislation. Supplements are issued “regularly in 
order to keep these two volumes up to date‘. 
Libraiy International Bureau of 
Fiscal Documentation no. B 7979/80 

GABON 
LES CONDITIONS D'INSTALLATION D’ENTRE- 
PRISES INDUSTRIELLBS DANS LES ETATS AFRI- 
CAINS ET MALGACHE ASSOCIES, 
vol. 12: Répu'blique gabonaise. Published by the 
Commission des Communautés européennes, Di- 
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Brussels, 1972. 8 + 81 pp. 
Brochure containing basic information on the 
conditions relating to the setting up and the 
functioning of industrial enterprises. 

Library International Bureau of 
Fiscal Documentation 110. B 10.507 

GERMANY 
DER BUNDESHAUSHALT 1974, 
by F. W. Wissmann. Published by the Institut. 

“Finanzen und Steuem”, Bonn, 1974. 78 pp., 
No. 104. 
Analysis of the federal budget for 1974.. 
Library International Bureau of 
Fiscal Documentation no. B 8016 

HANDBUCH DER RECHTSPRECHUNG ZUM 
STEUER- (ZOLL-) -STRAF- UND ORDNUNGS- 
WIDRIGKEITENRECHT MIT VERFAHRENSFRA- 
GEN, 
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Librgry International Bureau of 
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3rd rev. edition by H, Segebrecht. Published by 

Bulletin. Vol; XXVIII, July/juillet no. 7, 1974



Verlag Neue Wirtschafts-Briefe, Heme, 1973. 
238 pp. 
Explanatory guide to inheritance tax law in con- 
nection with civil and commercial law, with 
reference to case law. 
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LA TAXATION EN GRECE ET L’EVOLUTION DU 
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172 pp. 
Taxation énd its development in Greece as an 

_ 
introductory text to the Greek tax system. 
Library International Bureau of 
Fiscal Documentation no. B 7951 
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CORPORATION TAX ORDINANCE 1925 
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Some relevant, implementary' decrees and cir- 
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INCOME TAX-ORDINANCE 1944 - 
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English translation of ‘the text of Indonesian 
individual incbme tax legislation, as amended. 
Some relevant implementary decrees and cir- 
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Library International Bureau of 
Fiscal Documentation no. B 7969 

SALES TAX' ACT 1951 
Published by Berita Pajak, Jakarta, 1973. 46 pp, 
English translation of the text of the Indonesian 
sales tax legislation as amended. Some relevant 
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Library Intemational Bureau of 
Fiscal Documentation no. B 7972 
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Prof. .Dr. P. J. A.‘Adriani 
' 

3.6.1879 - 14.9.1974
' 

It is 'with great regret that we reCeived' the sad neWs What the founder 
and first Director of the International Bureau of FiSCall Documentation 
passed aWay peacefully at the‘ age of '95. ‘ 

It is not an easy task to briefly describe the significance of Adriani 
as, a scholar, and his influence on the development of national, inter- 
national and comparative tax law. ‘

7 

Until 1937, Adriani held several outstanding positions in the Dutch 
.tax administration. During this period, he and the two top Dutch civil 
law scholars, Professors Paul Scholten of Amsterdam and E. M. Meijers 
of Leyden,‘ became members of the Board of Editors Of one of ‘the 
leading weekly |aw.revieWs. ' 

On the occasion of the 300th anniversary of the University of Amster- 
dam, he was awarded the doctorate honoris ‘causa ‘in 1932'. Five 
years later, he became the first full-time professor of tax law at that 
UniVersity. 

Meanwhile, Adriani had built up personal contacts with other scholars, 
such as Blumenstein in Switzerland, Griziotti in Italy, Trotabas in 
France, Becker and BUhler in Germany, and Van Houtte in Belgium. 
It was this personal relationship that led to the foundation of the 
International Fiscal Association (I.F.A.) in 1937/1988. Several of the 
previously mentioned colleagues contributed to a liber amicorum 
which, under ‘the title Tractatus Tributarii, was offered to Adriani when 
he became professor emeritus in 1949. This velume contains a list 
of the numerous books, articles, annotations, reports and' other~~ 
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writings of this man, who has had a predominant influence on the 
development of taxation as a separate discipline of law in the Nether- 
lands. 

Adriani completed a substantial number of writings and delivered 
many lectures on the subject of comparative tax law. In the ‘late forties, 
he published a three—volume work, in the Dutch language, entitled 
The Law .of Taxation - Its Principles and Development. A few years 
later it was followed by a second edition. Every chapter of this work 
constitutes a remarkable piece .of comparative legal study. 

As one of the co-founders of I.F.A., Adriani felt the need for a center 
where reference material on world-wide taxation could be collected 
and used by the members of the Association. As a result of his 
initiative, in 1938 the 'International Bureau _of Fiscal Documentation 
was founded, with th'e I.F.A. as its sponsor. Since then, the University 
of Amsterdam, as well as the City of Amsterdam itself, has given moral 
and material support to the Bureau. 

The University of Ghent, Belgium, honored Adriani with a doctorate 
honoris causa. 

|.F.A. appointed him an honorary member. After his retirement from 
the University, Adriani remained active in the field of international 
and comparative tax law. Among other interests, he was Director of 
the Bureau until 1954, and subsequently its special adviser. 

Meanwhile, he continued his work and studies in the artistic field. His 
frequent travels to France and Italy resultet in many drawings and 
paintings which reflect Adriani’s personal approach and lively interest 
in nature and architecture. 

Adriani was a great scholar. Above all, however, he was a man of 
modesty, warmth, and kindness, the characteristic of a truly' great 
person. Those who have known him will remember him for all they 
have ‘learned from him professionally. Above all, he will be remem- 
bered as the human colleague, with his mild critical mind and his 
subtle sense of humour. 

The Director, and several staff members personally, and the Bureau 
as a whole, are greatly indebted to Adriani for all he has done during 
a long life of contructive activity. 

J. van Hoorn Jr. 
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PRENTICE-HALL ANNOUNCES . . . 

The most strikingly different new tax guide ever published for taxpayers with incOme 
from foreign sources. 

U.S. TAXATION OF INTERNATIONAL OPERATIONS 
Continuous/y Supplemented... Always Up-to-Date 

This outstanding new Service is created If you fit any of these categories—or if you 
specifically to help save money for: counsel, advise, or in any way service any 

of these categories—U.S. TAXATION OF 
us. INDIVIDUALS INTERNATIONAL OPERATIONS will be an 
with investments and/or earned income invaluable new tool for Y0"- 
from a foreign source 

It will déliver’ management benefits—ope- 
u_s’__ CORPORATIONS ~ rations benefits—tax benefits. 
with income from foreign sources ‘ 

' 

ln clear, direCt Elanguage, backed up by 
FOREIGN CORPORATIONS ’ 

practical, tested practices of acknowledged 
with income earned or taxable in the US experts in international business operations, 

the new work spells out how the taxpayer 
NONRESIDENT ALIENS . can best take full advantage of every po- 
receiving income from, or taxable ,in the pular, every sophisticated, and every little- 

U.S. ~ known tax-saving device. 

Authoritative, specific guidance from one source devoted exclusively to .this kind of vital 
help has been non-existent—unti! now. 
With the first 1972 publication of the innovative U.S. TAXATION OF INTERNATIONAL 
OPERATIONS this importaht need is now fulfilled. And bi-weekly “Report Bulletins" will 
keep the guide as new and up to the minute as the day you receive it. 

Personal respénse to this new publication has been even more enthusiastic than our most 
optimistic projections. Subscriptions are now being accepted by mail for $ 132 a year. 

Address your request to Dept. S-RR-103, Prentice-Hall Inc., Englewood Cliffs, Md. 07632 
and specify U.S. TAXATION OF INTERNATIONAL OPERATIONS, 1-year introductory charter 
subscription. 

Annual payment is not due until 20 days after receipt of the new, ready-for-reference 
volume. ’

- 
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a 4; ‘ARTcES’ e s. 

BERTUS MELLINK* AND JAN R. SCHAAFSMA**: 

THE SCOPE OF THE NETHERLANDSVVTAX EXEMPTION FOR HOLDING COMPANIES 
A comment-Von a recent Netberland: Supreme Court mm on the corpomzfe income tax 
‘ 

' 

qxemption’ for divid‘gndx from non-Netberland: Jourres. 

The Netherlancls offers a favorable climate 
for holding companies (as opposed to in- 
vestment companies) 1 first, because of the 
network of double taxation treaties con- 
cluded between the Netherlands and a 
number .of countries pgoviding inter alia 
for reduction of withholding tax -on divi- 
dends paid to and received from Companies 
in the .treaty countries and second, because 
of “the participation exemption” which is 
available to companies incorporated under 
Netherlands law.2 The participation ex- 
emption permits a company to exclude 
from its taxable income (a) any dividends 
received from companies in which it has 
holdings of 5% or more of the aggregate 
par value of its outstanding stock and (b) 
all gains madé ‘on the sale or other disposi- 
tion of such holdings.3 The exemption is 
contained in Section 13 of the Netherlands 
Corporate Income Tax Act of 1969 
(“CITA”), which provides as folIoWs: 
“1. In the event that the taxpayer has a 
participation in a 'company . . . , the income 
arising out of ’the participation .; . will not be 
taken into account in computing (the taXpayer’s) 
profit. 
2: The preceding subsection dbes not apply to 
a taxpayer which qualifies as an investment in— 
stitution . . . Or to a participation in an invest 
ment' institution . . . 

3.’ With re§pect to a participation in a company 
. a. which is not located in The Netherlands, the 
firstsubsection' will apply only in the event that 
that'company . . . is subject to tax on income by 
another Country . . . 

6. There will be deemed ,to be a. participation 
in the event that a. taxpayer is a holder of shares 
representing at least 5 per cérit of the aggregate 
par- value of the outstanding stOc-k of a com- 
pany which is ‘locatgd in The Netherlands; . . . 

‘7. In the Case of a company not located in The 
Netherlands, there will be deemed to be a parti- 
cipation in the event that the taxpayer is the 
holder of shares representing at‘least 5 per cent 
of the aggregate ‘par value of the outstanding 
stock of that company, unless it appea’r: that Ibe 
slmrei are bald a: a pauiveim/extment. 
8. The Minister of Finance may qualify shares 
which do nét otherwise represent a participation 

* Tax Academy Rotterdam, 1965. 
** LL.B., Leyden University, 1964; member of 
the Bar of The Hague.

‘ 

1. The terms “holding company" and “invest- 
ment company" are not terms of art in“ Nether- 
lands tax law. At this juncture, the common 
understanding of these terms should suffice. 
This comment will demonstrate what the critical 
distinction is between a holding company and 
an investment company. A Netherlands company 
may elect 'the status of “investment institution”; 
S’ee :bel'ow, footnote 23. 
2. Also other “tax subjects", including com- 
panies organized under the laws ~of a country 
other than The Netherlands, may benefit of the 
participation exemption, provided the tax sub- 
ject is established in‘ The Netherlands ‘(CITA 
Section 18 (2-)). Thege is no special tax system 
for holding companies like the draft d’abomze— 
memf available to holding companies in Luxem- 
bufg. - ‘ 

3. Correspondingly, generally losses incurred in 
copnection with such holdingsuare not deductible; 
costs incurred in connection: with non-Nether: 
lands participations do not constitute deductible 
expenses .(CITA ‘13 3(5) and (4)). 
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(under the above definition) . .. as a partici- 
pation in the event that such shares are held for 
purposes relating to the normal conduct of Ithe 
taxpayer’s business . 

.~." (emphasis added). 

The beneficiaries of this tax climate in- 
clude both Netherlands companies with 
multinational ramifications and United 
States corporations which make use of an 
intermediate Netherlands holding company 
in their overseas operations. 
A decz'xz'on,4 dated November 7, 1973, of 
the Supreme Court of The Netherlands, 
denying the benefit of the participation 
exemption to a self-proclaimed “pure 
holding company” 5 has given rise to con- 
siderable concern about the scope of the 
exemption.6 This comment will report on 
this case, and advance the argument that 
the'importance of the November 7th ban 
has been Exaggerated. 

NOVEMBER 7TH CASE 
This is. the first Supreme Court case which 
(deals with CITA SectiOn 13(7). The facts 
of the case are as follows: 
S (a retired businessman) had made gifts to his 
daughter and to his grandchildren of shares in 
three companies, viz. A, a Netherlands company 
engaged in the manufacture and sale of textiles; 
B, a German company manufacturing building 
components; and C, another German company 
owning and ‘dealing in real estate. S was also 
the owner of 12 shares in company T, the six 
remaining shares in T being owned by S’s 
daughter and grandchildren. In December 1965, 
S’s daughter and grandchildren sold their shares 
in A, B and C .to T. T is paying for these shares 
in installments, as dividends received by it from 
A, B, and C permit. 
Under its’ Articles of Association, T's objects 
are: (i) textile manufacture and trade (ii) parti- 
cipation in and management of companies en- 
gaged in textile manufacture or trade, or en- 
gaged in ogher business .(iii) investment and 
management of moneys and the atquisitior; of 
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debentures, securities, or other interests in 
domestic or foreigz} companies 0; businesses. The 
par value of T’: iésued capital amounts to D.fls. 
18,000. In addition to some cash, .T’: assets con- 
sist exclusively of the shares in A, B and C men- 
tioned abbve, which in 1969 represented a. value 
of approximately D.fls. 4,000,000. T owes debts 
to 3'5 daughter and grandchildren. T is not an 
operating company. The management of T has 
been entrusted to a bank which has charged one 
of its officers with the, task of exercising some 
control over the management of A, B and C, {0 
the extent that S is ceasing to do so. 
B and C distribute all profits to T in the form 
of dividends. 

For the taxable year 1970, T claimed thaf 
dividends receiVed from its subsidiarigs 
should be excluded from taxable income 
(in the basis of CITA Section 13. There 
was no discussion as to the dividends re- 
'ceived from the Netherlands subsidiary 

4. Usually, reports of Netherlands tax cases 
anonymize the taxpayer(s). 
5. In this connection, a pure’ holding company 
is a parent holding company or an intermediate 
holding company not actively engaged in manu- 
facture or trade. In the case of an intermediate 
holding company, typically it is managed from 
outside The Netherlands and constitutes an 
element in a “tax route" designed to minimize 
the aggregate tax burden of a group of com- 
panics. 
6. Hoge Raad der Nederlandeh, November 7, 
1973', Bejlixsiflgerz in Belastz'ngzaéen N ederlandse 
Belaningreclatxpmaé '(“BNB”) 1974, no. 2. 
Comments: ——, in Vaéxtudienz’euws, December 8, 
1973; N. Nobel, in He: Financieele Dagblad, 
December 21, 1973; H. J. Hofstra, in BNB 
1974/2;,G. Telkamp, in Weeéblad floor fistaal 
Rec/1;, 1974/5163, and 1974/5175; -— Molenaar, 
in Loxlzladz'g Fimml Weeéblad FED, February 7, 
1974. See also Kees van Raad, Netherland Hold- 
ing Companies - A recent case,‘in Tax Manage- 
ment Interndlz'oml Journal, April ’74, M_aarten J. 
Ellis and H; A, Sherman, Dutch Holding Corn- 
panigs - A Question Mark, in -—, Vol. XXII, 
No. 2, and Nico N. Nobel and Lee S. Ullman, 
will the favorable tax climate for Netherlands 
holding companies. persist, in Tbe Journal of 
Taxation, July, 1974. 
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(A). However, the tax inspector took the 
View that in this situation the participation 
exemptipn was not applicable to dividends 
received from the Ger-man subsidiaries (B 
and C). The Court of Appeals upheld that 
position. 

In confirming the lower court decision, 
the Supreme Court relied on certain parts 
of the Explanatory Memorandum to the 
CITA. The Court pointed out that a dis- 
tinction should be made between “patti- 
c-ipation” on the one hand and “passive 
investment” on the other. It indicated that 
shares held by one company in another 
qualify as a participation if such shares 
constitute a link between the business 
activities of the two companies, whereas 
securities held merely by Way of investment 
qualify as passive investment. The business 
link justifies subjecting income which 
forms pant of the ‘results of two companies 
to taxation “in the same sphere only once". 
However, there is no such rationale for 
passive investments. CITA Section 13(6) 
provides an arbitrary quantitahive standard 
for Participations in the case of holdings in 
companies organized under the laws of The 
Netherlands. However, in the case of hold— 
ings in non-Netherlands companies, :CITA 
Section 13(7) prov-ides that even holdings 
exceeding that standard should not be con- 
sidered as 21 Participation in the event that 
such shares are held as a passive invest-~ 

ment. The Court concluded what shares 
owned by a company not actively “engaged 
in any business should \be viewed as a 
passive investment, because there could be 
no connection between the business of that 
company and the company or companies in 
which it holds shares. Since T was not 
actively engaged in any business, the Court 
held that T’s holdings in B and C con- 
stituted passive investments within the 
meaning of CITA Section 13(7). 
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FURTHER DEVELOPMENTS 
Even before the text of the N Member 7!}: 
6452 was generally available, Het Finan- 
cieele Dagblad (the leading financial paper 
in The Netherlands) published comments 
on the decision.7 The paper declared that 
it had been generally believed that a pure 
holding company could avail itself of the 
participation exemption provided it direct- 
ly or indirectly held shares in foreign oper- 
ating éompanies, but that as a result of this 
case there is serious doubt whether pure 
holding companies are eligible for the 
benefits of the participation exemption for 
non-Netherlands source dividends. A num- 
ber of non-Netherlands corporations were 
reported to ,be' considering the Withdrawal 
of :hheir holding companies from The 
Netherlands. T he Financial Time: echoed 
these statements in a small column in its 

January 9, 1974 issue. That message caused 
serious concern outside The Netherlands. 
On December 28, 1973, a member of the 
Netherlands House of Representatives, 
W. Scholten, questioned M. ]. mm Rooyen, 
The Netherlands Under-Minister of Fi- 

nance, to the following effect: 

(i) Is the Under-Minister aware of the fact 
that the pertinent Supreme Court decision 
has caused great concern? 
Is the Under-Minister‘aware that this con- 
cern may jeopardize the position of The 
Netherlands in the international financial 
arena? 
Is the Under-Minister of the opinion that 
the judgment is in conformity with a cer- 
tain part of the Memorandum in Reply to 
the CITA, which rEads as follows: 
“There is no doubt that there is no ques- 
tion of a. passive investment within the 
meaning of (CITA Section 13 (7)) in 
the event that a Netherlands company acts 
as a holding company of non-Netherlands 
subsidiaries conducting a business of their 
own. The (Minister is) fuxthermore of the 

(ii)
' 

(iii) 

7, Issue of December 21, 1973. 
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opinion that ‘there is likewise no doubt 
that the exemption will be available to the 
Netherlands subsidiary of a foreign par- 
ent company, in the event that the (Nether- 
lands) subsidiary acts as a holding com- 
pany for foreign subsubsidiaries whose 
activities are in the line of business of 
the foreign parent company. (In order to 
make this clear) there is no need for . 

the proposed statutory language .. . to be 
amended.” 

(iv) Is the Under-Minister prepared to honour 
the expectation created by the above part 
of the Memorandum in Reply and either 
to instruct the tax inspectors not to follow 
the pertinent Supreme Court case or to 
propose a legislative amendment?8 

The Under-Minister’s response may be 
summarized in this fashion: 
(i) and (ii) The Under-Minister answers these 
questions in the affirmative but fails to see a 
justification for concern. 
(iii) In‘ this exceptional case, private individuals 
sold passive investments in German companies 
to a Netherlands trading and investment com- 
pany, but in fact the nature of the passive in- 
vestments remained Unchanged. The Netherlands 
company was not involved in the management 
of the German companies. Therefore, in fact, 
the Netherlands company was not a holding 
company but an investment company. The 
Supreme Court’s decision doss not conflict with 
the pertinent part of the Memorandum in Reply. 
There is no reason to instruct the tax inspectors 
to disregard this case.» 

(iv) The presently prevailing system with respect 
to the participation exemption for non-Nether- 
lands source dividends may be summarized as 
follows: the participation exemption will be 
available to holding companies located in The 
Netherlands which perform an essential function 
in the carrying on of the business of the group 
of which they form a part, whether at the top 
of the group or at a lowet echelon. 9 

Despite its conciliatory tone, this statement 
may' provide only cold comfort, since it 

seems to introduce an additional test for 
» the availability of the participation exemp- 
tion, w'z. whether 'the intermediate holding 
company performs an“‘essential function" 9a, 
a phrase which is as yet undefined. 
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THEORETICAL FRAMEWORK 
In order to put the N Member 7t/9 case into 
perspective, it is necessary to discuss some 
aspects of the principles, the basic system, 
'and the mechanics of Netherlands tax law. 
Among scholars, there is debdte as to 
which principles underlie taxation of busi- 
ness income. It-should suffice here to note 
that these include ~the buitenkambegimel 
(a business is in a privileged position to 
generate income), and the profzjtbegimel 
(a business benefits from various State 
“services”).10 In international situations, 
the principle of Jitm requires that ‘busines's 
income be taxable in the country of its 
source rather than in the country of the 
taxpayer’s domicile. This principle takes 
the form of an exemption from Nether- 
lands tax for business income from non- 
Netherlands sources (as opposed to a credit 
against tax).11 
Generally, the Netherlands system focuses 
on each company and each individual as 
a separate “tax subject”.12 The “object of 
taxation” may consist of various parts. 

8. Published in Weeéblad war fixtaal Rec/9t, 
1974/5166. 
9. See footnote 8. 
92.. See footnote 223. 
10. See D. Juch, De deelnemingn/rg'ixtelling 1'72 

de vennooz‘xrlmpxbelasting (1974) (Fed - Daven- 
=ter), at p. 5, e; qeq. 
11. Inch, op. £17., at p. 8, et :94. Accordingly, 
income generated by “a permanent establish- 
ment," outside The Netherlands is also generally 
fully tax exempt in The Netherlands (subject 
to a certain adjustment of the rate of tax). 
12. However, under CITA Section 15, in the 
case of 3 Netherlands parent company holding 
all the shares of one or more other Netherlands 
companies, the parent company (together with 
a subsidiary) may elect to be taxed according to 
the principle of “fiscal unity", that is, “as 
would be the case if the subsidiary had been 
merged into the parent company", subject to 
certain provisions. 
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Undsr the Netherlands Personal Income 
Tax Act of 1964 (“PITA”), a Private 
individual is taxed on wimt‘ (business in- 
come) pursuant to Sections 6-20. inclusive, 
and on inkomsten (non-business Pro- 
ceeds)13 pursuant to Sections 24-38 .in- 

clusive.. The rules on What should be in- 
cluded in income, What constitutes a de- 
ductible expense, and when any of these 
items should be recognized, are different 
for business income and non-business pros 
ceeds. However; business income and non- 
business proceeds (and losses) are inte- 
grated to the effect that an individual’s tax 
liability -is determined on the basis of the 
aggregate of these elements, which is called 
belmtbmzr inéomen (taxable income). 
Theoretically, a company’s taxable income 
consists of business income and non- 
business proceeds as well.14 A company’s 
business income is determined in accord- 

' 

ance with PITA Sections 6-20 inclusive, 
which are applicable to companies per 
analogiam. CITA provides that a com- 
pany’s tax liability is based on [set belayt- 
bare bedmg (taxable amount, a concept 
comparable to taxable income). 
Mechanically, the distinction between busi- 
ness income and non-business proceeds is 

made by reference to its respective sources, 
viz. een o'ndemem'z'ng (a business) or —- 
in substance —— beleggz'ngen (passive in- 
vestments).15 In this context, a business is 
a Permanent organization of capital and 
labour designed to generate income.16 
Passive investments include non-business 
investments in shares of stock, bonds, 
debentures and real estate. In established 
tax jargon, the distinction between the 
sources of business and non-business in- 
come is referred to in terms of “the busi- 
ness sphere” and “the passive investment 
sphere”. 

For a variety of reasons, a business may 
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take the form of a group of related” com- 
Panies. Dividends received from operating 
subsidiaries constitute business income for 

_ 
the parent company. Where a subsidiary is 
actively engaged in business, income earned 
by the subsidiary and passed on to the 
parent may be considered to have been 
generated once, by the group. Similarly, it 

may be assumed that state services have 
been utilized only once in the production 
of income, although it has passed through 
two (or more) entities. Thus, on the basis 
of' the postulated theories of business ‘taxa- 
tion, income earned by the subsidiary 
(domestic or foreign), which has been sub- 
ject to taxation (in The Netherlands or 
elsewhere), and is passed on to the parent, 
should not be taxed as part of the parent’s 
income.17 Hence, the Participation exemp- 
'tion has been Provided £01,213 

15. Inéomxten also includes income from em- 
ployment (PITA Section 22 ‘et xeq.). See also 
text at footnote 15. 
14. A. J. van Soest en J. van Soest; Belam‘ngen 
(1959) (Gouda Quint) at p. 263; J. H. Chris- 
tiaanse (J. F. M. GieIe-A. K. P. jongsma), De 
Belastiizgwetgeving (Wet op de Vennootschaps- 
belasting. 1959) (Noorduijn), at Section 2 (no. 
19 - p. 35) and, for example, at Section 17 
(no. 3 - p. 23411 e: .req.). 
15, See footnote 13. 
16. A. J. van Soest en j. van Soest, Belaxtz'ngen 
(19—) (Gouda Quint) at p. —. The definition 
has been simplified somewhat for purposes of 
this comment. 
17. Inch refers to this reasoning as the extension 
theory, op. cit. at p. 13. This theory also under- 
lies the. concept of fiscal unity discussed in foot- 
note 12. - 

18. Logically, the private individual Whose busi- 
ness assets include shares in operating companies 
also should be entitled to relief from double 
taxation. However, this has not been provided 
for by PITA. All dividends received are in- 
cludible in a private person’s taxable income. 
This results in double taxation (once in the 
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In a departure from the logic of the struc- 
ture described above, CITA Section 2(5) 
provides that a Netherlands company “will 
be deemed to conduct its business with its 
entire equity”. As a result of this fiction, 
not only shares in opera-ting subsidiaries, 
but also passive investments will be treated 
as business equity, and all dividends re- 
ceived are includable in business income, 
except for the exemption for participation 
dividends. Since there is no such ration- 
alization for exclusion of non-business in- 
come,19 a distinction must be made be- 
tween participations and passive invest- 
ménts. 
For a holding in a Netherlands company, 
CITA Section 13(6) simply provides for a 
formal criterion, i.e. .an interest of 5% or 
more of the aggregate par value of the 
outstanding stock of the issuer is legally 
presumed to be a panticipation. 
For a holding in a non-Netherlands com- 
pany, Section 13(7) additionally Provides 
that it may not be a passive investment. 
The Legislature intended to prevent in- 
corporation of passive investments in a 
non-Netherlands subsidiary. 
It follows from the Principles that appli- 
cation of the passive investment standard 
hinges on whether in a particular case a 
holding is a part of the organization of 
capital and labour of the Netherlands com- 
Pany (or the group it forms part of) or 
rather represents capital made available by 
that company to another company’s organ- 
ization of capital and labour. 
Stated another Way, as long as income 
remains Within the sphere of one particular 
organization of labour and capital struc— 
tured in the form of a group of companies, 
the “extension theory” (and, in the case of 
a non-Netherlands subsidiary, the Jim: 
principle) prohibit that income from being 

swbjected to corporate income taxation more 
than once. However, as soon as income 
leaves this sphete and (for the recipient) 
constitutes proceeds deriving from the 
business of another company, the relevant 
principles do not protect it from double 
taxation. 
Confusion arises from considering this 
problem in terms of the distinction between 
a pure holding company and an operating 
company. The test is whether the holding 
company and its subsidiaries are in the 
same'business sphere. 

THE NOVEMBER'7TH CASE 
FITS INTO THE FRAMEWORK 
The November 7251: cone is fully under- 
standable against this background. The 
Supreme Court points out that business in- 
come genera-ted by one company which also 
constitutes business income for another 
company shall be taxed only once in this 
“tax sphere”.20 The Count holds that the 
exemption was not available becaus'e the 
recipient of the dividends was not actively 
engaged in business. This holding com- 
pletes the description of the system given 
in the Memorandum in Reply, which only 
focuses on the requirement that, for a divi- 

Corporate sphere and once in the private sphere) 
without alleviation. The relationship between 
corporate tax and personal tax is currently a 
subject of discussion within the Common 
Market. See, inter alia, A, J. van den Tempel, 
Weeéblad war fixmal Rabi, 1974/5164. 

19. For a discussion of the lack of rationale for 
corporate taxation of investment income (from 
Netherlands or from non-Netherlands sources), 
see Juch, op. cit}, at p. 184 at my. 
20. See summary of the November 7th 
above, at p. —. 

£458 
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dend to be Exempted, it should be paid by 
an operating company.21 
The. Under-Minister also concluded that 
the taxpayer was not actively engaged in 
business. The importance of the term 
“essential function in the carrying on of 
the business of the group” probably Lies in 
its distinction from :the term “essentially 
an instrument for pboling portfolio invest- 
ments”.~22’/22a The Netherlands Legislature 

21. It is probably not relevant to discuss the 
November 7th cafe in terms of whether the tax- 
payér should be shielded from disappointment 
with respect to expectations created by the 
language used in the Memorandum 'in Reply 
to CITA (see Mr. Scholten’s question (iv) in 
the text preceding foot-note 8. It is an accepted 
element of the legal system that a. finding by a. 

court of What the law is will have “retro-active 
effect". The requirement that “respectable ex- 
pectations be protected” seems to apply espe- 
cially \to the way in which an administrative 
agency applies the law. In any event, it Would 
seem that the taxpayer, or rather the shareholders 
of the company in the November 7t]; can, can 
hardly complain about disappointment of respect- 
able expectations. Those Shareholdexs‘ did not 
even take the trouble of having one of more of 
themselves appointed as managers of that com— 
pany. In addition, those shareholders went to 
some length to avoid the normal effects of per- 
sonal income taxation. Their “vice”, basically, 
consisted of transforming taxable dividends into 
non-taxable repayments of debt. 
22,‘ In aécordance with the analysis developed 
abbve, the term “essential function in the carry- 
ing on of the business of the group” shéul‘cl- not 
be deemed \to introduce a ‘requirement that the 
holding company itself be actively engaged in 
business or otherwise involved in 
activities". Therefore, the question whethez a 
subsidiary should be engaged in the same. kind 
of business as the parent company is not relevant 
for determining whether the participation exemp- 
tion will be available. Provided that a holding 
company is in the business sphere, it will benefit 
of the participation e’xemption even if it is 

availed of only for purposes of providing a low 
cost or no cost tax-route. The language of CITA 
Section 13(8) referring to {'a . participatiou 
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held 2.. for purposes relating to the‘ normal 
"course of the taxpayer‘s business" may be con- 
strued accordingly, CITA Section 13(8) requirés 
that the parent'com'pany’s holding bf shares in 
a subsidiary be normal in the course 'of the 
parent’s business, and does not require that the 
subsidiary be in the same kind of business as 
'the parent. The language on the link between the 
business activities of two companies referred to 
by the Supreme Court should be viewed as 
exemplifying the rationale of the participation 
exemption (e.g., car manufacturer -— tire com- 
pany) but not as introducing a new test which 
has not been embodied in 'the statutory language. 
For example, congldmerates should create no 
specific problem in this respect (provided they 
act clearly differently from investment Com- 
panies, notably in terms of the management of 
subsidiaries) . . 

Parenthetically,“it would also be very hard to 
devise a test for determining whether a. sub 
sidiary is in the same kind of business as the 
pargnt, T-hat test would probably become so 
broad as to be not more specific than whether 
or not the holding is inAa company actively 
engaged in any business. ' 

2221. After the date of completion of. this text, 
members of the Netherlands Senate have pointed 
out to the Under-Minister of Finance that the 
term “essential function" has necessitated numer: 
ous discussions betWCen tax authorities and tax- 
payers. In responsefithe Under-Minister has stated 
that he never intended to introduce \a new ele- 
ment by using this term. The Under-Minister has 
further confirmed that 21 Netherlands inter- 

mediate holding company which is used as a. 

"link" ‘betwaen the business activities of a non- 
Netherlands parent company and non-Nether— 
lands subsidiaries will Qualify for ‘the partici- 

pation exemption. A "link" includes a. company 
which is used for purposes of channeling diffi- 

dends and collecting capital gains- for a group. 
An intermediate holding company of this type 
does not hold shares in subsidiaries by way of 
passive investment. In. the case of 3. Netherlands 
top holding company, not only the nature of the 
Subsidiaries but also the f‘unctic‘m of the holding 
company is determinative for the availability of 
the participation exemption. A top holding com- 
pany which is used, for example, for purposes of 

‘ policy making, management, or finance will bene- 
fit of the participation exemption for all sub- 
sidiaries except subsidiaries which are used as an 
investment company. 
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has envisioned that, for such purposes, 
private individuals should either use a 
regulated investment company,23 or suffer 
double taxation. 

BORDERLINE CASES AND 
RECOMMENDATION 
The foregoing analysis suggests that the 
recent concern expressed by H et Financieele 
Dagblad and others is not warranted. There 
is no need for phasing out all Netherlands 
(intermediate) holding companies. How- 
ever, quite understandably, the broadly 
phrased dicta of the November 715/: mm 
Caused some consternation in the nurseries 
of elaborate transnational tax schemes. 
CITA Section 13(7) must be construed in 
accordance with its underlying principles. 
It will have to be determined from case to 
case whether a holding company is in the 
business sphere. Fo‘r CXarnple, in a case 
Where one 01; a.few private investors with 
little expertise own a holding company 
representing only “inchsporated wealth”, 
that company’s investments are likely to be 
found passive. On the other hand, in the 
event that private investors with experience 
in manufacturing or trade have contributed 
part of ‘their personal wealth to some com- 
panies for purposes of exploiting that ex- 
pertise, and have grouped those operating 
companies by means of a holding company, 
ther} there should be no doubt that that 
holding company is “in business” and its 
holdings are likely to be business assets. 
Generally, in the case of a holding com- 
pany whose shares are traded on a stock 
exchange, the “distance” between the share- 
holders ‘and the holding company will be 
larger than the distance between the hold- 
ing company and its subsidiaries, and there 
should be no doubt about {the availability 

of the participation exemption to the ulti- 
mate holding company. In the absence of a 
possibility under Netherlands law of merg- 
ing two or more operating companies into 
a single company, .a holding company is 

frequently availed of as a means of creating 
a unity between various companies, and 
again, assuming that there are no circum- 
stances dicta-ting otherwise, such a holding 

See Hat boldingarrext in be; Parlement, Week- 
blad war Fixmal Rec/at 1974/5186 and Hamle- 
Iiflgeu Esme Kamer, June 19, 1974, at p. 944 
(Prof. Christiaanse). BM and IRS consider these 
views to be fully in line with the analysis devel- 
oped in this comment. ‘ 

23. At this stage of the comment, the distinc- 
tion between a holding company and an invest- 
ment company can be made, notably in terms of 
business sphere as opposed to passive investment 
sphere. See text at footnotes 15 and 16 and 
footnote 1. To the extent that the holding com- 
pany takes the form of an investment institution, 
or investments take the form of shares issued 
by an investment institutic'm (see text of CITA 
Section 13(2) above)‘, that takes care of the 
question Whether or not the participation exemp- 
tion will be available. CITA Section 28(2) 
defines investment institutions ‘as “Netherlands 
companies . . . which have as their object and 
which are in fact engaged in investment of 
wealth exclusively or almost exclusively in 
securities, real estate or mortgage secured 
loans and which (observe certain standards, in- 
cluding a certain capital-debt ratio)”. Broadly 
speaking, investment institutions must distribute 
their earnings to theif shareholders within eight 
months of the end of the tax year. Under Sec- 
tion 9 of the Bexlw't Beleggingsimtellingen 
(Decree Investment Institutions), the applicable 
tax rate is reduced to 0%. Clearly, the invest- 
ment institution is designed as a conduit for 
pooled passive investments of a relatively great 
number of private individuals, resulting in cur- 
rent personal income ataxation of passive invest- 
ment income (while avoiding another incidence 
of corporate taxation-at the level of the invest- 
ment vehicle). In the case of investments in non- 
Netherlands investment companies, the result of 
current taxation is achieved by other means (cf. 
PITA Section 29a). - 
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company shOuld be viewed as a. business 
t001 entitled to the benefits of the partici- 
pation exemption. The participation exemp- 
tion should also be available to a holding 
company which: functions as an intermediate 
between operating compemiés belonging to 
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the same group. :In borderline situations, 
it is recommended that an application be 
made to the talx inSpector or the Ministry 
of Finance for an advance ruling to the 
effect that the participation exemption will 
be available. 
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CHRISTIAN BOUCKAERT AND PHILIPPE DEROUIN*: 
LOCAL TAXATION IN 'FRANCE 

Tbe replacement oft/1e ‘bwz’nefl licence tax 
(contribution de: patented by a new Imi- 
neu tax (tame profem'onnelle) 

The French tax system includes a tax, the 
importance of which is often ignored or 
misappreciated by foreign enterprises doing 
business in France. 
This tax is the business licence tax (contri- 
bution des patentes) which was enacted in 
1791 1. Together with the tax on real prop- 
erty, the tax .on household occupation and 
the tax on doors and windows, it was one 
of the "old four” taxes which were the 
major source of income of .the state until 
World War I. 
In 1917 general income tax was introduced 
in France and the procéeds of the business 
licence tax were surrendered to the local 
authorities (“départements” and “chm- 
munes" . 

This tax still accounts for a substantial por- 
tion of the tax revenues of the‘local author- 
ities: 22.1% in 1965 and 29% in 1973. It 
yielded approximately RR 2.7 billion in 
1963 and RP. 10 billion in 1973, i.e. 46% 
of the revenue from corporation tax for the 
latter year. Although the business licence 
tax is deductible for corporation tax pur- 
poses it thus amounts to a tax burden which 
should‘ not be underestimated. 

1. The mechanism of the tax is somewhat 
intricate:

' 

a) Tbe rate (known as the “centime 1e 
franc”) was originally based on the na- 
tional rate: each local authority just decided 
how many supplementary centimes (“cen- 
times additionnels”) is wanted to levy for 
each franc of tax levied by the state. As the 
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state no longer levies this tax, the tax rate 
is determined on the basis 'of the assumed 
proceeds of the “old four” taxes (known 
as the “principal fictif” or “fictitious prin- 
cipal” of each of these taxes). 
Of course the rate variES according to the 
commune involved and the total amount of 
tax levied by the commune itself or the 
department in which it is located. 

b) The bani: o'f ameument for the tax is 
neither the net income nor the sales volume 
of the enterprise but rather results from a 
combination of ind-icia designed to provide 
a standard evaluation of the normal 'pro- 
ductivity of the enterprise and the benefits 
it should derive from the area. in which it 
is located. 
These indicia are: — .the rental value of the_ premises and 

equipment employed, 
—- the number of employees (or for a few 

industries, the quantifies manufactured, 
handled or sold), 

~—— a fixed amount corresponding -to the 
nature-of the activity carried on and the 
population of the commune. 

The first two indicia are multiplied by co- 
efficients given by the business .tax schedule 
(“tarif des patentes”), a document covering 
1650 types of business, and the sum is 
added to the last component (which is taken

' 

directly from the business tax schedule) ‘to 
obtain the basis of assessment. 

* Associates of the Paris law firm Goldsmith, 
Chartier, Delvolvé. This article was written under 
the supervision of Jean-Claude Goldsmith, 
Chairman of the IBA Business Section Tax' Com- 
mittee. 
1. Law of March 2, 1791. 
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To take for instance the case of' an enter- 
prise engaged handling and packaging, the 
coefficients are the following: 
- 1/30 for the rental ‘value of the equip- 

ment, 
- 1/60 for the rental value of the pre- 

mises and other fixed assets, 
- .10 per employee (reduced to 

RF. .05 fdr the first five emplOyees), 
° the fixed amount being RP. ,20 2.

‘ 

Assuming the enterprise employs forty em- 
ployees and the .rental value of its equip- 
ment is 200 and the rental value of its 

premises 1,000, the basis of assessment is 
computed as follows: 
.-.— fixed component ..20' 

—— variable‘component .05 x 5 .25 
.10 X .55 5.50 

proportional - 

element 1,000 x 1/30 33.33 
200 x 1/60 3.55 

40.61~~ 
The basis of assessment thus amounts to 
RF. 40.61 x 1-00 = F.F, 4,061., 
Further assuming the “centime 1e franc” is 
12, the average rate in the Paris area (Paris 
excluded), the total tax would thus amount 

. to 
RF. 4,061 x 12 = F.F; 48.752. 

A 

2. Apart from the intricacy of the tax mech- 
anism the “patente” his given rise -to three 
main types of criticism.

I 

a) The first type of criticism is directed at 
the outdatednem of the element: re- 

tained in the 5412'; bf :zmessment. 
The rental values used'in the computation 
of the “patente". are not current rental 
values but the amounts for which the pre- 
mises or plant of the business wer,e or 
might have been let in 1947 or 1948. 
Moreover, the coefficients mentioned in the 

"-tarif vdes Patentes”; whose object is to 
balance the three elements in the basis of 
assessment, in order that the burden of the 
tax should be relatively consistant in its 

application to different sectors of the ‘eco- 
nomy', basically depends on studies which. 
were carried out between 1958 and 1944. 
The updating of the “tarif des patentes” 
has prOved impossible to achieve in a satis- 
factory mannér.

‘ 

b) The second type of criticism relate: to, 
' 

tbe ‘z'ndz'cz'a themselves 
One criticism is not actually very serious. 
It merely points out that the basié of assess- 
ment does not depend on the actual profit- 
ability of each busihess and does not ac— 
count for the particular circumstances in 
which ‘each enterprise may operate. . 

A further criticism relates to the choice of 
the number of employees as one of the ele- 
ments of the basis} of assessment. Such a 
choice is seen‘ as discriminating against 
firms which employ a high proportion of 
unskilled labour. 
The notional character of the “patente” has 
also resulted in the mediocre incr'ease'in the 
properties assessable and hence‘the necessity 
for the local authorities to raise the rate art 
which. the fax is levied nearly everyyear. 

c) The third type of criticism relate: to dis- 
paritie: in the levy oft/1e tax 

The considerable disparities in the rates of 
the “Patente” depending on the local 
authorities imposing it, undoubtedly have 

- 'a great deal to do with the disenchantment 
towards the “patente”. The. variety in the 
subject matter assessable and the differing“ - 

needs of the local authorities create large 
inequalities in] tax burdens. Thus the rates 
of tax vary: ' 

2. Business tax Schedule-Table C-Srd part. 
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—- between 1 and 3.7 among “dépazte- 
ments” . — between 1 and 30 among “communes”. 

Certain “communes”, benefiting, from the 
Presence of an exceptionally important 
establishment within their areas can main- 
tain their tax rates at a moderate level, 
whereas neighbouring “communes”, in 
which .the employees of the establishment 
in question often live, are obliged to extract 
the maximum yield in an area with a 10 
capacity for taxation. ' 

3. The French tax authorities envisaged 
several answers to these criticism including 
the revival of a local turnover tax, an in- 
crease in the tax on value added and the 
creation of a new local income tax3. 
They decided finally just to modernise thc; 
“patente” by substituting data taken from 
the enterprise’s accounts for some of the 
indicia and coefficients presently used for 
the computation of the basis of assessment 
and by simplifiying the computation rules 
themselves (Section II). 
Furthermore, the tax rate instead of being 
defined by reference to fictitious principals 
ahd supplementary Centimes will be directly 
fixed by the‘local authorities as a percentage 
of the basis of assessment (Section III). 
However -the_ scope of the tax will remain 
substantially unaltered (Section 1). 

SECTION 1: SCOPE OF THE BUSINESS 
TAX ‘

I 

A —- Taxable and exempt person! and 
activities 

a) Perxom liable 
4. Generally speaking, the “taxe profession- 
nelle” would be payable, as is the present 
"patente", by- all persons engaged in in- 
dustry, commerce or the professions 4. It 

would, however, also be extended to all‘ 

public concerns carrying on activities liable 
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to taxation and. not limited, as the 
“Patente” is at present, to public concerns 
legally considered as industrial or commer- 
cial entities. In the same way, the “taxe 
'Professionnelle” would be extended to 
cover agricultural concerns which are of an 
industrial 0: commercial nature and which 
are accordingly subject to tax on value 
added. 

7b) Exemption: - 

5‘. The majority of the exemptions under 
the “patents” will be retained within the 
framework of the “taxev professionnelle” 5. 
Within this category of exemptions are 
notably the press, public institutions ‘provid—r 
i’ng low cost housing, mining businesses 
subject to payment of a special tax, self- 
employed craftsmen, artists, authors and 
composers. Except as mentioned above, 
farming will continue to escape assessment. 
A fundamental feature of the “taxe profes- 
sionnelle” in this area would be an exemp- 
tion for very small amounts assessed, i.e. 

,where the basis of assessment does not ex- 
ceed certain limits which will be fixed! by 
government orders 6. 

B —- Territorial .rcope of the tax 
_a) General domem'c rule: 
6. As with the “patente”, the “taxe, profes- 
sionnelle” would only be payable in respect 
of business activities capried on in France 
and installations located in this country 7.

' 

3. Bill no. 931 discontifiuing the business licence 
~tax ("patente") and creating the business tax 
("taxe ,professionnelle") hereinafter referred to 
as “the Bill”. See also this Bulletin June issue 
up. 6 1974 p. 244. 
4. Article 2 of the Bill. 
5. Article 3 of the Bill. 
6. Article 343° of the Bill. 
7. Preamble to Article 10 of the Bill. 
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The relevant criteria in this respect are 
somewhat similar to the French domestic 
rules applicable to corporation tax. A for- 
eign firm is 'accordingly liable to business 
tax in France if it has an establishment 
there or engages in acts characteristic of a 
business activity 8. It is also liable to the tax 
if it carries on business operations in France 
and sends a representative to France even 
temporarily if the representative has authdr- 
ity to engage in, supervise or perform those 
operations ‘9. ' 

Likewise, the maintenance of a purchasing 
office in France by a foreign firm renders 
the foreign firm liable to business tax in 
France even if the office limits its activities 
to pugchasing materials for use outside 
France 10. However if the foreign firm 
merely buys materials in France without 
maintaining an office there it is' not liable 
to businéss tax in this country 11. 
Foreign firms maintaining a sales dépét in 
France age also liable to business tax in 
France on account of this ‘dépét‘ 12. This 
rule also applies to companies rendering 
serviges if they have a permanent office. iii 
France-in charge of collecting orders even 
if the Contracts are concluded after approval 
by managers established abroad 13. 

b) S pedal domestic rules relating to trans- 
port 

7. The application of this territorial prin- 
ciple to internatic‘mal transport companies 
gives rise to certain Practical difficulties. It 
is proposed to leave the task of formulating 
the conditions for the_ assessment of these 
businesses to government order to take into 
account only those activities which actually 
take place in France 14; - 

c) Tax treatie:
_ 

8. Although this is not generally so, some 
income tax treaties signed by France cover 

the business tax either expressly or im- 
Pliedly. -‘ 

For instance the French-German tax treaty 
provides that a German company is liable 
to business tax in FranCe Only if it has a 
permanent establishment-in France within 
the meafiing of the definition of the per- 
manent establishment in the treaty 15. The 
same rule applies under the French- 
Austrian tax treaty 13. 
In the French-Swedish tax treaty howéver 
this provision is limited to shipping lines 
and airlines 17. 

SECTION 11: BASIS OF ASSESSMENT OF 
THE BUSINESS TAX 

A —' Definition ‘ 

‘ 
‘

- 

9. As mentioned above (no. 5) 'the formul 
giving the basis of assessment of the‘ “taxe 
Professionnelle” will retain some of the 
elements of the basis of asséssment of the 
“patente” but ‘it will be considerably sim— 
plified. 

‘7 

Acc’drding to the Bill 18, the basis of assess- 
ment of the "taxe Professionhel‘le" will be 
the total of : ' 

8._ mg. purchase and file in France, (CE Octpber 
14, 1964‘ "Currau”). 
9. Instr. May 20, 1955 § 4 - CE-‘October 27, 
1916 (Insurance company) and‘ November 22, 
1912‘ (shippingllines). '

r 

10. Instr. May. 20; 1955 § 4. , 

11. CE May 4, 1859 “Agathon-Bougidés“; No- 
vember 6, 1880 “Denat”; May 24, 1963 “Gebrii- 
der Stamm”. ~ 

'
' 

12. CE April 29, 1932 “Sté John Forster”. 
13. CE July 13, 1968 “Sté Radio Monte-Carlo". 
14. Art. 10 of the Bill. 
15. Art. 6 - § 4 of the‘ French-German tax treaty 
of July 21, 1959 as amended. ‘ 

16. Art. 1 - § 2 (1) and Art. 6 of the‘ French, 
Austrian tax treaty of October 8, 1959 as 
amended. 
17. Art. V Protocol of December 24, 1956. 
18.- Art. 11 of the Bill; - 
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‘—-‘ the net Profit (as defined in 3 here- 

under) 
—‘ one half of wages and salaries (.as de- ~ 

fined in C hereunder) — ,t-he rentalnvalue of fixed assets (as de- 
fined i-n D hereunder). 

10. Small labour intensive industries which 
are presently liable to a reduced rate of 
"patente” will be liable to the “taxe profes- 
sionnelle” on one half of the above basis 
of- .assessment .19. 

B —— Determination of net profit 20 
11. Net profit for the purposes of the “taxe 
professionne‘lle” will have the same basis of 
assessment as for corporation tax, subject to 
the following adjustments: 
-—— Profit would be assessed before deduc- 

tion o£ losses carried forward, depletion 
allowances and the remuneration of 
managing directors. — The majority of profits from real estate 
would be included in their. _full 

amounts, although they may onl§ iii-fact 
direct taxation. on part of them only or 
at teduced mites. _ 

ConverSely, Capital gains from the appre- 
ciation- in the value of any asset arising on 
the winding up or termination of business 
activities Would not be included in the basis 
of assessment.

V 

Finally, net profit for the purposes of the 
‘5tax'e Professionnelle" must not amount to 
less‘ than 10% of the total of wages and 
salaries and rental values as defined here- 
under 21.

I 

C —— Determination of wage: and 
.mlqrie: 22 

12. The “taxe profession-Mlle” would be 
assessable! on all remuneration, benefits and 
payments in kind received by persons em- 
ployed by a business. The salaries of the 
managing directors, already taken into ac- 

count in the computation of net profit, 
would be deducted. - 

D ——. Determination of the rental value of 
amenable fixed asset: 

9.) Determination of amenable fixed 
4:59:5‘23 

13.. Unlike the “patente”, assessment for 
which .is determined on notiOnal 'bases and 
regulated according to the characteristics of' 

every different type of business, the “taxe 
professionnelle” would be based on 'the 

actual economic position of each individual 
business. 

. . 

All property used' by an enterprise in con- 
nection with its business would fall within 
the scope of this tax, such' as buildings, 
land, industrial Plant and equipment, fix- 
tures and fittings in some way related .to the 
ekercise of the activity giving rise to the tax' 
(including data processing équipment, 
transport, etc.) 24 
14. However, small and medium sized busi- 
nesses operated by individuals or paztnér— 
ships and which are liable to income tax on 
business profits aCcording to simplified 
rules (“régime du forfait” and “régime 
simplifié”) will o_nly be liable to the busi- 
ness tax on the rental value of their pre- 
mises excluding? equipment and furniture 
.used by them 25. 
15. The tax will normally be levied 9n the 
person who occupies or uses the aésessable 
premises and other fixed assets, i.‘e. the 
tenant 26.

- 

‘ 

19. Art. 11 “in fine" of the Bill. 
20. Art. 6 of the Bill. 
21. Art 6 II of the Bill, 
22. Art. 7 of the Bill. 
23. Art. 8 of the Bill. 
24. Preamble to Art. 8 of the Bill. 
25. Art. 8 III of the Bill. 
26. Art. 8 II of the Bill. 
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However, this principle would be departed 
from in three cases: 
—- When property is hired for a short 

period only,
I 

—- When the property hired is not com~ 
1pletely at the disposal of the hirer (e.g. 
the hiring of data procésssing equip- 
ment on shared time), — When the hirer is not subject to, the 
“taxe professionnelle,“ (e,g. a business 
carrying on its activities outside 
France). 

In the above circurhstances, tax on the 
rented Property Would be payable by the 
owner 27. 

b) Determiflatz'on of rental wzlue of fixed 
4138!! 

16. A distinction should be drawn between 
asSets liable to property tax (“take for)- 
ciére”) (-i'.e. land, buildings, storage instal- 
lations, “bridges and means of communica- 
tion) and other fixed assets (stock, fittings, 
plant and machinery). 
17. (i) The rental walue of the 4559!! liable 
to “taxe foncie‘re” will COntinue to be 
valued according to the rule's laid down for 
that tax 28. 
It should be noted in this connection that 
the rental value of these assets has recently 
been reappraised as a result of the laws of 
Dgcember 22, 1967, February 2, 1968' and 
December 31, 1970. This reappraigal was 
started in 1970 and was completed in 1973. 
Generally the rehtal‘ value of these assets is 
equal to 8% of the cost as regards land and 
12% of the cost as regards buildings and 
fixtures forming part of an industrial estab- 
lishment. The rental value of commercial 
and other premises is equal to the rent ac- 
tually paid or to the rent paid for similar 
Premises. 
18. (ii) Tbe rental value of other fixed 

assets will be determined; according to spe- 
cial rules 29. “ 

(‘4‘) Generally this rental value will be 
fixed at a given percentage of the net cost 
of the asset involved. 
The applicable percentages have been fixed 
by government order and are equal to: 
—- 20% (in the case of mechanical or elec- 

tronic data processing equipmgnt 
—— 16% in, the case of other equipment 30. 
The net cost of these-assets shall be their 
total‘ cost possibly revaluat‘ed after deduc- 
t'i’on of an overall amount of RF. 150,000 
fix the Whole enterprise. 
(**) Rented assets (Except for assets rented 
under a lease-back agreement) will be 
assessed according to the amount of rent 
actually paid 31.

7 

19. The rental values defined under (i) 
and (ii) above being the rental values of 
the assets fix a full‘ Calendar year, will be 
reduced pro rata if the enterprise starts or 
ceaSés its activities during the year 32. 

E — Territorial allocation of the element: 
of the 5452': of cmemment 

20. Since the "taxe ptofessionnelle” has to 
be, like the “paterite”, established at local 
level, each taxpayer would be liable to the 
tax in the “commune” where he carries on 
business 33. ‘ 

Businesses which carry on their activities in 
several “communes” would be taxed in each 
of them according to- the wages and salaries 
paid to their employees who usually work 

27. Preamble to Art. 8,0f the Bill. 
28. Art. 91 1 of the Bill. 
29. Art. 9 I 2 of the Bill. 
30. Decree no. 73.353 of March 26, 1973. 
31. Art. 9 I 2(c) of the Bill. 
32. Art. 9 II of the Bill. 
33. Art. 12 I of the Bill. 
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there-and according to the letting values of 
property assessable to the “taxe fo'ncié're” 
which is situated there 34; 
A more difficult problem arises with regard 
to the taxation of profits and rental value 
of materials and equipment. In the majority 
of cases; the location of these elements can- 
not be exactly determined unless they are 
established in the financial accounts of the 
business. Thesame will apply to wages and 
salaries paid to travelling employees or to 
tho§e who work at home. 
Therefore, it is proposed to add up all these 
elements and to allocate them between the 
“communes” in Proportion to the bases of 
.assessment for the preceding year 3.5. 
However the businesses which are in a posi- 
tion to specify the location of .the rental 
value of their assets not liable to property 
tax would have the option of being taxed 
according to the actual location of these 
_assets. 

_ ‘
, 

21. Since the apportionment of the bases 
of assessment of sea, inland water-way and 
air, transpogrtation businesses as~ well as 
large businésses having establishment in a 
large number of “cbmmunes” poses tertain 
individual problems, it is proposed to dele- 
gaté"the task of "stating the applicable pro- 
visions to government order 36. 

F ———VComlzm'on 
22. As mentioned-1 xin-the preamble bf the 
law .317 the effect of the shifting from the 
“patents” to‘ the “taxe professionnelle” will 
be twofold. 
a) Generally the bases of assessment-of 
small concerns Wi11_be reduced in com- 
parison with the bases of assessment of 
major concerns.

I 

b) More specifically the variations in the 
bases of assessment ’of the tax will be the 
following:

~ 
Industry , + 14% 
Handicrafts and Small ‘ 

Industrial concerns 38- — 20% 
Retail businesses 

_ 

— 34% 
Non-commercial professions + 10% 

Aggregate wrizztz'on 
‘ 0% 

SECTION III: RATE OF THE' BUSINESS 
TAX' 

A —— General 
23. Basically, the tax rate will. be fixed 
directly by 'the locfil authorities as a per- 
éentage of the basis of aSsessment without 
using the complicated scheme of fictitious 
Principals and supplementary centimes Pre- 
sently in force. ' 

The local authorities will be able to fix the 
rate freely, irrespcctive of the rate of the 
other local taxes provided however that: 
a') the rate does not Vary by more than one 
fifth from one year to the following year 39 
and ‘

, 

b) the rate does not exceed twice'the aver- 
age rate for the whole of France 'and is not 
lower than one half of that average 40. 

B —— Tmmz'lz'onal provisiom 

a) Determination of the tax rate for 1975 
24. The new scheme cannot be brought into 
force before the 1975 budgets of the local 
authorities are Prepared. 
Accordingly the ,local tax authorities will 
decide the amount of tax they Wish to'levy 

34. Art. 12 II a) of the Bill. 
35. Art 12 II b of the Bill. 
36. Art. 12 III. of the Bill. 7 

37. This Bulletin June issue no. 6 p. 246-247. 
38. Manufacturing concernsemploying less than 
10 employees. ‘ ' 

39. Art. 17 II of the4Bill. 
40. Art. 1'7 I of the Bill. 

37.0 
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according to ‘the same rules as in- the Past 
i‘.e. by reference to fictitious principals and 
supplementary centimes. The amount of 
business tax required: will then be“ allocated 
in proportion *to the new bases of assess- 
mews-41. 

b)_ Hazimom'zzztion of local tax rate: 
25. Sincge i't may‘happeg the 1975 rate re- 
sulting from the above rulés for a local 
authority will either nexcée’d. twice the 
aVerage rate Or be inferior to half of that 
rate, the local authority involved will have 
to reduce (or increase) it by at least one 
tenth in order to bring it within the legal 
limits by January lst, 1979 at the latest 42. 

C —— Tax incentive; 43 
26. The Iotal authorities are Presently 
allowed to grant total or partial exemptions 
from the “patente”, for a period which may 
not exceed five years, to concerns which 
decide to transfer, extend or install in- 

dustrial or commercial equipment or’which 
decide to change the nature of their activi- 
ties. These exemptions must be approved by 
the FinanCe Ministry 44. 
It is proposed to enable the local authorities 
to grant the 5mm: incentives under the “taxe 
professionnelle”.

' 

However, a new system would be put into 
effect in order to comply with the resolu- 
tion of October 20, 1971, of the EEC 
Council concerning incentives for regional 
purposes 45. This new system would, how- 
ever, only come into effect by government 
order when the EEC members have them- 
selves decided to comply with the resolu- 
tion. This new system would not differ very 
much from the existing system except that 
it would be extended to purchases of used 
Plant and it would be computed in such a 
way that the total amount of the exemptions 

Would ‘be known at‘thé time that they were 
granted. 

‘ 

‘ 

-

‘ 

Until the new system is enforced the pre- 
vious one will apply to the “taxe Profey 
sionrielle” as it applied ‘to the “patente” 46. 

SECTION, IV: MISCELLANEOUS 

A —' Tax return: 
27. Unlike the “patente”, the- ‘ftaXe profes- 
‘sionnellre” rgqujres that the taxpayers give 
the tax authori'tiES the information’neces- 
sary 'to establish the bases of assessment. 
This information will be given as a sup- 
plement to the corporation tax return if the; 
fiscal year of the firm coincides with the 
calendar year. Otherwise a special return 
will have to be filed within the first two 
months of each calendar year 47. 
The return would be checked by the tax 
authorities in the same way. as returns for 
other direct taxes 48. 

,B — Payment of taxes .-— Payment on 
account 

28. The “taxe professionnelle” Would be 
recovered by means of an assessment list, 

i.e. payment would not be required on a 
fixed date for all taxPayers but would 
depend for each taxpayef on the date on 
which he‘ receives a notice from the tax 
authorities. 
However, a payment on account would have 
to be made before June 15 of each year. It 
would amount to 60% of the tax due in 

41. Art. 21 of the Bill. 
42. Art. 17 II of the Bill. 
43. Art. 20 of the Bill. 
44. Art. 1473 his of the General Tax Code 
(CGI). 
45._ JOCE no. C 111 of November 4, 1971. 
46. Art. 20 II of the Bill. 
47. Art. 13 of the Bill. 
48. AI-t. 14 of the Bill. 
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the previous year. No payment on ac‘count 
would ‘be due where the overall payment 
for the preceding year was less than F.F. 
1,500 49. As an exception to this rule fo: 
the year 1975, no payment on account 
would be due by businesses Whose payment 
in respect of the “patente” 'for the year 
1,974 amounts to less than RF. 3,000 50. 

CONCLUSION 

29. The introduction of the “taxe profes- 
sionnelle” may be considered as a valuable 

modernization of the French local :tax 

system. As from 1976, businesses and in 
particular foréign companies wishing to set 
up a subsidiary or branche in France would 
be able to determine their potential business 
tax liability much more easily than in the 
case of the “patente”. They would merely 
have to apply the prevailing rate of the 
“taxe ptofessionnelle” in the area concern- 
ed to the estimated taxable basis of the 
business in question. This would pro've 
most valuable when choosing the location 
of a business in France. 

49. Art. 1'5 pf the Bill. 
ago. Art. 22 of the Bill. 
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R. VANDAMME*: 

L’UNIFIGATION DES DROITS D’ACGISE AU SEIN DU BENELUX** 
Avant d’aborder le sujet pour lequel vous 
m’avez invité 5. votre tribune, je vofidrais, 
tout d’abord vous dire 01‘1 en est l'harr‘noni— 
sation des accises su-r Ie plan de la Com; 
munauté. Ceci me permettra, .aprés avoir 
esquissé l’état de l’unification des droits 
d’accise au sein du Benelux, de vous in-' 

diquer dans quelle mesure cette unification 
s’intégre dans le plan d’harmonisation des 
acoises au sein du Marché commun. 

CHAPITRE I. a HARMONISATION DES 
ACCISES DANS LA C.E.E. 
Aprés avoir décrit briévement 1a situation 
des Etats membres en matiére d’accises, je 
me propose de vous indiquer les buts pout- 
suivis par cette‘ harmonisation, l'e Program- 
me d’harmonisation envisagé et la procé- 
dure prévue pour la Iéalisation de cel'ui-ci. _ 

I -—— Situation de: Etat: membre; en 
matiére d’dccz'wx 

La situation dés Etats membres en matiére 
d’accises peat se schématiser comme suit, 

cette situation démontrant déjé rien que par 
elle-méme Ia. n‘écessité d’une harmonisation 
dans ce secteur: . 

quatre acoises sont pergues dans tOus les 
Etats membres, 5. savoir les accises sur les 
huiles minéra’les, les tabacs, les alcools et 
la biére. 

En dehors de ces quatre accises, i1 en existe 
une multitude xd’autres, d’impontance trés 
variable, pergues dans quelques Etats mem- 
bres, parfois mém’e dans un seul. 
Ainsi sont frappés d’accise: 
—— 1e Vin dans 7 Etats membres, l'Alle- 

magne et l’Italie faisan‘t exception (en- 
core que 1’Allemagne connhisse une 
accise sur les vins mousseux); 

—- les eaux de table et les limonades au 
Danemark, en Irland'e, en France, en

' 

Belgique et aux Pays-Bas, le Luxem- 
bourg devant l’introduire prochaine- 
ment dans le cadre de l’unification des 

droits d’accesse au sein du Benelux; 
—'- 1e sucre au Benelux, én Allemagné et en 

Italic; 
—- les allumettes en Allemagne, au Dane- 

mark, en France, en Irlande et au 
Royaume-Uni; 

—- 1e café en Allemagne et en Italie; 
—- 1e thé' en Allemagne, en France et en 

Italie. 

On peut encore citer les accises sur les 

briquets, les cartes é jouer, les d-isques, 'le 

Bel, les articles de-chocolaterie, les lampes 
d’éclairage, les parfums, les phcumatiques, 
etc... qui sont souvent pergues dans un 
seal on 2 Etats membres. 
Si 1e nombre des accises appliquées différe 
considérablement .d’un Eta‘t membre £1 

I’autre, i1 en est ‘de méme des taux. Ainsi 
l’accise sur l’alcool varie d-u simple au dé- 
cuple selon que l’on envisage Ia situation 
it-aIienne ou britannique; celle sur le vin 
varie i de 80 PB Par hl ‘en France a prés 
de 4.000 FB par hl au Danemar’k.‘ Les écarts 
sont également importants pour les cigaret- 

* Chef de division aupré‘s de la. Commission des 
Communautés Européennes. 
** Cbntribution aux travaux de droit fiscal com- 
paré et de droit fiscal connnunautaire du colloque 
hollandmbelgo-luxembourgeois des 3 et 4 mai 
1974 2. Luxembourg. 
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tes, un peu moindres pour les huiles minéé 
tales. 
L’importance des recettes ‘budgétaires pro- 
venant des accises est également trés diffé- 
rente d’un Etat membre '21 l’autre; si elles 
représentent globalement 13% des recettes 
fiscales totales au Luxembourg et aux Pays- 
Bas, elles représentent Par contre 26% au 
Danemark et au Royaume-Uni et atteignent 
mém'e 44% en Irlande. 

II — But: powsuivis par l’lJzzrmom'mtion 
‘ 

5165‘ Make: 
L’harinoniSatién de l’ensemble des. impéts 
de consommation, et en Particulier 

’ 

des 
acc‘is‘es, a pour but: 
—— de réaliser une véritable neutralité con- 

currentielle entre les Etats membges; 
—— et de'permettr'e 1a suppression des fron- 

tiéres fiscales entre ces Etats. 

a) N e‘utmlité concurrentz'elle 
Uharmonisatidn des impéts de conSOmma- 
tion e‘s‘t indispensable en vue .d’assurer 1a 
neutralité concurrentielle, tout 'spécia'lement 
511: he plan des échanges, entre les Etats 
membres. Il est Clair, en effet, que l’exis- 
tence de structures d’impéts différentes 
entre ces Etats peut provoquer des perturba- 
f‘ions de la concurrence; Par exemple, il est 
reconnu que l’existence entre Etats‘ membres 
de‘structures différentes d’accises en ma- 
tiére d’imposition des cigarettes '(indépén— 
damment de ‘taux =différents) 'constitue un 
obstacle é ‘l’interpénétratién des marchés; 
car elle est a l’origine de conditions de 
concurrence différentes selon les Etats 
membres. Ainsi un systéme d’accise‘ spéci- 
fique ‘appliqué dans un Etat membre a pour 
effet d’encourager la fabrication de ciga- 
rettes de haute qualité au détn'ment des 
cigarettes dites populairest Par cpntre, un 
systéme de taxation proportionnelle au prix 
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de vente a exactemént l’effet inverse. Les 
entreprises se sont, bien entendu, adaptées é. 
ces conditions fiscales avec_ cette con- 
séquence que Ieurs produits peuvent diffi- 
cilement pénétrer sur le marché oil existent 
d’autres conditions fisCales, c’e’st-é-dire 

d’autres conditions de concurrence. Seule 
une harmonisation des structures -.c'le -ces 

accise‘s permettra d’harmoniser ces con- 
ditions de concurrence. ' 

Par ailleurs, des écarts importants entre les 
taux appliqués 5. des produits en concur- 
rencefi l’z’m‘érieur d’mz Eta! membre (entre 
les boissons par exemple) peuvent influ- 
encer diversement Ia consomrnation-de ces 
Produits et provoquer de ce fait des pert- 
urbations de la concurrence 2‘1 I’intérieur de 
cet Etat membre et entre les ‘Etats membres. 
De mé‘me, l’existence, mr [é plan commu- 
mzztaz're, de différences importantes entre 
les niveaux de la charge fiscale; grevant un 
méme produit peut mettte les entreprises de 
certains Etats membres dans une position 
poncurrentielle beaucoup plus favorable que 
celles d’autres Etats membres. 
Afin de éréer des conditions de concurrence 
neutres sur le plan du Marché commun, i1 
convient donc de faire porter 'l’harmoni- 
sation des impéts de consommation a la 
fois sur les structures et sur les taux. 

b) S upprem'on d2: frontie‘ré: finale: 
Chaque Etat ‘membré applique a l’heure 
actuelle 1e Principe de la taxation dans he 
pays- de consommation, i1, détaxe les pro- 
duits exportés et ta‘xe les produits importés 
au méme niveau que les produits indigér'les 
similaires; c’est ce qu’on appelle les mesures 
de compensation aux frontiéres. 
Or, les mesures compensatoires aux fron- 
tiéres et ,les formalités y afférentes sont sus- 
ceptibles de freiner le développement du 
commerce intracommunautaire, car, d-‘une 
Pagt,‘ ces formalités constituent en elles 
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mémes un cofit qu'e ne supportent pas les 
produits nationaux er, dfautre part, 1e for- 
malisms qui s’yv attache est de nature 51 

amener certaines entreprises, notamment les 
petites, 2‘1 se limiter au marché national. 
Seule l’applicat—ion dans les Etats membres 
d’un systéme comfnun d’impéts de consom- 
mation comportant les mémes structures et 
des taux trés rapprochés, voire unifiés, per- 
mettra de supprimer ces mesures compen- 
satoires et ces formalités, c’est-i-dire les 

frontiéres fiscales entre' les Etats membres, 
de telle sorte que les marchandises Puissent 
circuler a l’intérieur de ces Etats comme si 
ell'es. circulaient é l’intérieur d’un‘ seul 
marché. 

III — Programme pour l’barmom’mtion 
de: accises 

A. Si l’harmonisation des accises est de 
toute évidencé nécessaire pour aboutir '21 une 
circulation libre et sans Idistorsion de con- 
currence des biens entre les Etats membres, 
une prerriiére question se pose: quelles sont 
les accises qu’il faut maintenir et harmo- 
niser sur, le plan communautaire, 1e main- 
tien et l’harmonisation d’une accise im- 
pliquant son introduction dans l’Etat mem- 
bre 01‘1 elle -n’existera'it Pas encore? Nous 
avons vu, en effet, que la liste des accises 
est trés variable! selon' les Etats membres, 
plus importante dans certains Etats mem~ 
bres que dans d’autres. 01:, il est Clair qu’il 
est impossible de justaposer les différentes 

‘a'tcises existantes, cfest-é-dire de faire la' 

somme de ces impéts, de les généraliser sur
' 

16 plan des neuf et de les harmoniser. Il 

£aut donc faire un choix parmi les diffé- 
rentes accises, en vue de leur harmonisation. 
Encore, convient—il, Pour faire ce choix, de 
savoir au préalable s’il faut. s’efforcer de 
supprimer le plus grand-nombre d’accises' 

possible on s’il faut, au contraire,’ en main- 
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tenir et harmoniser ‘un assez large échanl 
tillon. 

B. D’une maniére ‘g‘énéra’le, les accises 
n’ont pas trés bonne réputation auprés des 
théoriciens de l’impét. Elles sont considé- 
rées comme barbares, car elles frappent les 
produits 'assujettis sans distinction de 
valeur. EHes ont un caractére rétrograde car 
elles ne font pas appel aux méthodes mo- 
demes de gestidn. Et i1 serait tenement plus 
satisfaisant pour l’esprit d’appliquer un 
impét général sur les affaires. 
Et pourtant, il semble qu'un certain nombre 
de raiso'ns militent en faveur du maintien, 
5. cété de la‘ TVA, non seulement de quel- 
ques grande's accises, comme celles sur les 
huiles minérales et les tabacs, mais égale- 
ment d’un certain nOmbre d’autres accises, 
méme si 1e niveau de leurs recettes est 
généralement moindre. 
Il- faut remarquer, tout d’abord‘, que'le‘s 

accises permettent de frapper certains pro- 
duits non seulerrient d’une charge fiscale 
'différenciée par rapport aux autres mais 
encore d’une charge ajustée .en fonction 
directe de celle qu’ils peuvent suppor‘tér, ce 
qui n’e'st Pas possible avecla TVA dO‘nt les 
'taux doivent ét-re .peu nombreux. 
Par ailleurs, i1 ne faut pas perdre de vue 
que les pertes de recettes résultant- dela 
suppression de ces autres accis'es devraient 
vraisemblablement étre compensées dams 
certains pays Par une majoratio'n des taux de 
la TVA. Or, i1 semble qu’il 'soit préférable 
de faire supporter cebte' charge fiscale par 
quelques produ'its qui peuvent 1a supporter 
sans inconvénients majeurs plutét .que.par 
l’ensemble de l’économie. 
D’autre part, cés autges accises combinées 
,avec les Plus grandes permettent de donner 
é l’ensemble du régime fiscal une plus 
grande souplesse. Elles peuvent, en effet, 
étre manoéuvrées Plus facilement que 1a 
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TVA, en 'cas de besoin de recettes fiscales 
nouvelles Par example. Cette souplesse sera 
trés utile dans le cadre de la suppression des 
taxations 5L l’impmtation et des détaxations 
2‘1 1’6xp0rtation et des contréles aux fron- 
tiéres, car elle permettra, par ‘un amén‘age— 
ment des diffétentes accises, de combler ou 
de réduire les pertes de recettes pouvant 
provenir pour certains Etats de l’harmoni- 
sation, soit de la TVA, soit de- certaines 
accises, soit méme d’autres i-mpéts. 
Enfin, les accises, peuvent méme constituer 
1e moyen d’une politique, dans le domaine 
économique, agricole at social, ainsi que 
dihs le cadre de lapolitique de l’environ- 
nement. 

C. S’il faut maintenir, é -c6té de la I VA, 
un assez large échantillon d’accises, encore 
faut-il, pour procéder au choix des accises 5. 

v Percevoir, ne pas perdre de vue les Prin- 
cipes généraux auxquels il est souhaitable 
que‘ répc‘mdent c'es impéts. 
A cet égar-d, on pent considérer qu’en régle 
générale, 1a perception d’une :accise ne 
semble devoir étre envisagée que si celIe-Si 
répond aux critéres suivants: 
-—— 1e but premier d’une accise est de pro- 
cure: des recettes. Une accise n’a donc de 
sens que si son rendement est suffisamment 
important, ce qui suppose qu’elle frappe des 
produits de large consommation, céci n’em- 
péchant toutefois pas qu’elle puisse égale— 
ment servir 2‘1 freiner Ia consommation de 
Produits préjudiciableé 5. la santé; 
—- I’accise ne doit pas frapper des produits 
de premiére nécessité, c’est-é-dire des pro- 
dm'ts quasi indispensables‘ 5. la vie; 
——- l’accise doit éviter autant que possible 
de flapper des produits utilisés comme ma- 
tiéres yremiéres par l’industrie, comme 
inoyens de production on come agents de 
fabrication. 
A cété de ces critéres généraux, H y a, bien 

entendu, d’autres critéres particuliers qu’il 
peut étre utiIe de prendre en considération 
lofsqu’il .s’agit-de détermiger si un produit 
doit étre soumis on non 2‘1 u_ne accise com- 
mune: par exemple, 1a nécessité de main- 
teni‘r des conditions de concurrence égales 
entre produits concurrents. En ce qui‘ con- 
cerne le Marché commun, 1a situation de 
fait existant au sein des Etats membres est 
de méme un élément 2‘1 ne pas négliger lors 
de cette appréciation. 
Sur base des critéres qui précédent, la; Com- 
mission -des Commungutés européennes 
estime que devraienf; é‘tre maintenues et 
harmonisées sur 1e plan communau-taire les 
acases sur: 
—— les huiles minérales — Ies tabacs manufacturés 
—- :les alcools 
—- la biére 
—'— Ie Vin. 
Mais 1e faut de me retenir 2‘1 l’heure actuelle 
que cinq accises é maintenir et 51 harmoniser 
ne préjuge passde l’avenir. Une telle déci- 
sion ne peut faire‘ obstacle 5. l’établissement 
ultérieur, sur le plan communautaire, 
d’ autres accises, que ce soit pour des raisons 
fiscales, économiques ou autres, si la néces- 
sité s’en-faif sentir. 
Quant aux autres accises, étant donné que 
l’harmonisation des impéts d_e consomma- 
tion a pour but final de réaliser 1a circula- 
tion libre et sans distorsion de concurrence 
des biens entrc les Etats membres, elles 
devraien-t étre supprimées, car sinon i1 

faudrait, pout assure: Ieur perception 5. 

l’iinportation dans les pays 01‘1 elles exis- 
teraient, matintenir des frontiéres fiscales. 
Toutefois, si certaines de ces accises ne don- . 

naient pas lieu 2‘1 des compensations et des 
contréles aux frontiéres dans les échanges 
entre les Etats membres, elles pourraient 
étre maintetiues telles quelles, puisqti’elles 
ne gé‘neraient pas ,alors la. suppression des 
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frontiéres fiscales. En d’autres termes, pour- 
raient étre maintenues Par-mi ces autres 
accises, celles pour lesquelles auCune dé- 
taxation n’est accordée en cas d’exportation 
vers un autre pays membre dont l’exigibilité 
ne nait pas du fa-it méme de l’importation 
d’un pays membre dans un autre pays mem- 
bre et dont 1a perception n’imp'lique pas un 
contréle 51‘ 1a frontiére. Encore faudrait-il 

dans ce cas qu‘elles ne troublent pas 19. con- 
currence. Pourraient, par exemple, rentrer 
dans cette catégorie lestaxes sur la consom- 
mation de boissons dans les débits d‘e bois- 
sons. 

IV -—- Procédure .‘rzzz'uie pour la mire en 
oeuvre de ce programme d’lmrmoni- 
mtz'on 

En matiére d’accises, comme e‘n matiére de 
TVA, 1a premiére phase de l’harmonisation 
au sein du Marché Cominun ne portera que 
sur les structures de l’impét. 
Dans cette perspective, Ia Commission a 
transmis au Conseil, ‘le 7 mars 1972, une 
proposition de directive-cadre ‘en matiére 
d’hairmonisation des accises et quatre ,pro- 
positions de directives particuliéres. 
La proposition de digective-cadre ‘établit les, 
principes généraux de l’harmOnisation des 
accises: ell‘e fixe 1e principe des cinq acci‘ses 
qui devraient exister dans la Communauté 
et étre harmonisées, et celui de la dispari- 
tion 21 terme de toutes les taxes, autres que 
la- TVA et ces cinq accises, frappant 1a con- 
somrnation de produits et donnant lieu a 
des compensations aux frontiéres. Elle 
indique également que la Commission 53. 

réserve de‘ soumettre au Conseil des propo- 
sitions_ visant :‘1 établir d’autres 'accises, si 

cela s’avére nécessaire. 
Les propositions ‘de directives particuliéres 
concernent I’harmonisation des structures 
des accises sur l’alcool, de vin et la biére.‘ 
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Dans le domaine des accises sur les huiles 
' min‘érales, une proposition de directive 
harmonisant les' structures de l’accise sur les 
huiles min‘érales a été adressée par la Com- 
mission au ‘Conseil, en aofit 1973'. 
Quant é l’accise Sur les tabacs manufacturés 
'ef plus particuliérement sur les cigarettes; 
une directive qui se limite 5. fixer les Prime 
Cipes auxquels cette accise doit répondre a 
déjé été adoptée par le ConSeil, en décem- 
late 1972; 
A11 cours d’une deuxiéme phase, dévraient 
étre prises les mesures nécessaires pour 
abOutir 2‘: la. suppression des frontiéres fis- 
cales, c’est-é—dite £1 1a suppression des taxa- 
tions 51 l’impor’tation et des d’étaxations .5. 

l’exportation et desvcontréles aux frontiéres. 
Or, comma nous avons déjé eu l’occasion de 
le voir, cette suppréss‘ic’m impliquer'a que 
l’on prOcéde au préalable a tin trés net rap- 
prochement d‘es taux d'es accises. Cest donc 
au cours de cette seconde phase que de‘vrai- 
ent étre harmonisés les taux des accises 5. 

maintenir sur le plan communautaire. 
C’est [au cours de cette seconde phase égale- 
ment que devraient étre progze‘ssivement 
éliminées. toutes les autres impositions in- 
directes non harmonisées qui frappgnt la 
consOmmation de Produits, dans lé. mesure 
tout au moins 01‘1.ellcs dormant lien 21 des 
compensations aux frontiéres. 
L’harmonisation des taux des accises é. 

maintenir ne devra. pas nécessairement se 
,tradui're par une unifoxmisation‘ de ces taux. 
En matiére de ta’xe sur la valeurxajoutée, il‘ 

est actuellemen-t prévu que mémeati stade 
\final de I’harmonisation, les taux. nationaux 
pourront' étre fixés 2‘1 l’intérieur d’une four~ 
chette; assez étroite il est vrai. Rien n’inter- 
dit 'de penser que pour certaines accises, les‘ 
:Etats membres pourront également fixer 
librement leurs taux 5L l’intérieur d’une cer- 
taine fourchette. 
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Pour 1e moment i1 n’est paé'Possible de 
fixer lé niveau, méme de maniére indica- 
tive; auquel devront se'situer ces taux ou 
ces fourchettes de taux. Leur niveau dépen- 
dra, en effet, en partie de celui auquel sera 
fixé le niveau de la taxe sur la valeur 
ajoutée, car i1 conviendra d’éviter lors de 
cette 2e phase que l’harmonisation des taux 
des droits d’accise conjugée avec celle des 
taux de la TVA n’ait des répercussions bud- 
gétaires trop importantes pour certains Etats 
membres. En d’autres termes, l’harmonisa- 
‘tion des taux des accises doit étre intime- 
ment, liée 2‘1 l’harmonisation des taux de la 
TVA. Pour Ia méme raison d’ailleurs, la 
détermination du taux d’un droit d’accise 
harmonisé .ne pourra vse faire de fagon‘ 
isqlée, mais devra se faire en méme temps 
que les autres acciées 2‘1 harmoniser, ce qui 
permettra de recherche: des compensations 
entre accises différentes du point de vue des 
recettes budgétaires. 

CHAPITRE II. — UNIFICATION DES 
ACCISES AU SEIN DU BENELUX 
Avant d’examiner 1a Convention Benelux 
du 29 mai 1972 portant unification des 
droits d’accise, je voudrais vous rappeler 
que les tenta‘tives' d’unification de ces droits 
sont antérieures '5. cette‘ date. Les études dans 
ce domaine dan-s les organes appropriés du 
Benelux remontent A 1946. Elles out abouti 
5.1a signature d’une lére Convention d’Uni- 
fication, 1e-16Vdecembre 1948. Mais cette 
convention ne fut jamais apprbuvée par les 
instances ‘intéressées et fut abolie par une 
nouvelle convention de '1950 qui tendait au 
méme but. Cette nouvelle convention ne fut 
elle-méme jamais mise en vigueur, 2‘1 1’6):- 

ception de ce‘rtaines dispositions concernant 
les boissons fermentées de fruits et les-bois- 
sons fermentées mousseuses vdont l’unifica— 

tion des droi-ts avant déjé été réalisée fin 
1947. 

A guoz' attribuer vet écbec? 
Si l’on se référe é. l’exposé des motifs de la 
‘derniére Convention portant unification des 
droits d’accise de mai 1972, on peut con- 
.sidérer que, outre les difficultés que Peut 
entrainer toute unification de taux sur le 
plan économique, deux raisons principa‘les 
expliquent cet échec: 
—- l’unification des taux des droits d’accise 

a pour conséquence que les Etats con: 
cemés perdent dans ce domaine toute 
autonomic. Or, dans les années 50 et 
Ipresque'sans interruption depuis lors, les 
Etats du Benelux ont dfi fréquemment 
faire appel de maniére indépendante 
aux accises pour trouver de nouvelles 
recettes. D’01‘1 leur réticence 5. se liar les 
mains dans ce domaine.

I 

— l’unification des accises a des répercus- 
sions sur les budgets et sur 1e niveau des 
prix, ce qui, dans le passé, a été jugé 
i-nacceptable Par les instances compéten- 
tes. ‘ 

Le désir de réaliser' en fin de compte 1a 
suppression des frontiéres fiscales a finale-~ 
ment amené les 3 gouvernements du Bene- 
lux 2‘1 décider de passer outta a ces difficul- 
tés. Ils ont dans ce but signé la Convention 
d‘u 29 mai 1972. Cette convention; avec 
celle du 10 juin 1970 prévoyant l’unifica— 
tion du ‘territoire Benelux en matiére d’ac- 
cise, vise, 2‘1;traVers .5. l’unification des droits 
d’accise, 2‘1 permettre aux marchandises 
beneluxiennes de circuler é l’intérieur du 
Benelux comme si elles circulaient é l’inté- 
rieur d’un seul‘ marché. En fait, ces conven- 
tions unifient les 3 terxitoires du Benelux 
en -un seulkdu‘ point de vue de la percep- 
tion des droivts d’accise, d’autres mesures 
tendaht sensiblement au méme objecfif 
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devant étre prises en matiéte de taxe sur la 
valeur ajoutée; ' 

se fiéaoz’i la Convention ale 1972 
conjuguée 52 celle du 10 juin 1970? 
Les produits passibles d’accise, que ces 

droits aient déjz‘a. été acquittés ou ne l’aient 
pas encore été, peuven-t txaverser les fron- 
tiéres intérieures du Benelfix sans Compen- 
sations aux frontiéres ni formalités. 11 en 
est de m‘e‘me Pour les pzoduits venant de 
pays hoxs du Benelux, les formalités en ma- 
tiére .d’accises étant pour ceux-ci .accomplies 
aux frontiéres extérieures du Benelux. Pour 
que_ cette circulation é. l’intérieur du Bene- 
lux sans Perception de droits aux frontiéres 
internes s’accomplisse sans foxmalités ni 
contréles aux :frontie‘nzes2 il a paru indispen- 
sable d’harmoniser au préalable les droits 
d’accise entre les 5 pays. La ConventiOn de 
1972 prévoit, 2‘1 cet effet, la mise en place 
de droits. entiérement unifiés qui ont été 
fixés sur base d’un compromis, lequcl a été 
réalisé en tenant compte du désir des pays 
d’éviter autant que possible des pertes bud- 
gétaires et de limiter l’influence sur les 
prix. Les seules exceptions au Principe' de 
l’unification des .droits concernent, d’une 
part, les cigaxettes 01‘1 5.1a place d’une‘ unifi- 
cation des droits est prévu un accord sur 
les Prix et, d’autre part, l’alcool dont 1e 
taux au Grand Duché de' Luxembourg 
podria tester inférieur 2‘1. celui des 2 autres 
pays. La Convention n’harmonise pas les 

modalités de perception des droits d’accise 
qui, peuvent rester particuliéres é chaque 
pays; celles-ci ne seronf; harmonisées ulté- 
rieureinent que Si la nécessité ‘s’en fait sentir 
suI 1e plat; économique.

a 

La ConVention. de 1972 prévoit que‘les par.- 
ties peuvent déroger de maniére entiére~ 
ment~ autonome vers le haut aux tarifs com- 
muns op pgrcevoir des droits .d’aCcise auto- 
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nomes, A condition que ceci' ne conduise pas 
2‘1 l’instautation ou au maintien de Contréles 
ou de formalités aux ‘frontiéres' intérieures. 
11 convient de noter que, si pour la percepi 
“don des droits d’accise, 1e territoire du 
Benelux est considéré cqmme un seul terri- 
toire, i1 n’empéche que les recettes des 
droits d’accise 'comrriuns continueront é étre 
attribués é. Chacun des Etats conc‘ernés selon 
1e principe de l’attributipn des recettes vau 
pays de consommation. En d’autres termes, 
si des produits ont été assujettis 2‘1 une accise 
commune par un des partenairés, mais Sont 
ensuite expédiés vers le territoire d’un autre 
partenai’re Pour y étr‘e consommés, c’est-é ce 
dernier que seront déVOlues les recettes de 
ces droits'. Dans ce but, un décompte des 
droits encaissés par l’un‘ pour le compte des 
autre's devra intervenir périodiquement 
entr'e les Etats partenaites. 

022 en 95:14 rézzlz'mfion de 14 Convention 
516.1972? 
Cette Convention devait entrer en vigueur 
1e 1e: janvier 1973, sous réser’ve'd‘e quel- 
ques dispositions transitoires. Bien qu’ap- 
prouvée par les parlements beige et néer- 
landais, elle n’est cepéndant pas encore .en_ 
application, par suite de l’absence d’ap- 

probation .par le parlement luxembourgeois. 
Il convient de remarquer‘ toutefois qu_e, si 

cette Convention n’est pas encore officielle- 
m‘ent en vigueur', les dispositions qu’elle‘ 

_prévoit concernant.1’unification des droits 

entre les trois Etats du Benelux; ‘sont déjé.‘ 
en" grande partie d’applitation dans ces* 

Etats. MaisTI’objectif poursuivi par la Con- 
vention, é savoir 1a suppression des iron-— 
tiéres fiscales, n’a Pas encore, quant 5. hi, 
liegu de réalisation; les marchandises expats 
tées confinuent donc é étre- détaxées 2‘1 l’ex- 

portation et= taxées 5. l’importation ‘ entre‘ 

l’UEBL.et1es Pays-Bas. '
‘ 

. 9, 1974 
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L’UNIFICATION DES DROITS D'ACCISE AU. SEIN DU BENELUX 
CHAPITRE III. ——- COMPARAISON DES 
BUTS ET PROGRAMME POURSUIVIS PAR 
L’HARMONISATION DES DROITS 
D'ACCISE AU SEIN DU BENELUX ET DU 
MARCHE COMMUN 

1) Si l’on se référe aux buts poursuivis 
par l’harmonisation des accises tant au 
niveau du Benelux qufau niveau du Marché 
commun, on peut considérer qu’ils sont 
identiques: i1 s’agit de supprimer les fron- 
tiéres fiscales, c.é.d. les compensations et 
coritréles aux frontiéres. Toutefois, 1a Com— 
mission de Bmxelles assigne 2‘1 l’harmonisa— 
tion, au_sein de la C.E.E., un autre objectif: 
celui de supprimer, dans les échanges prin- 
cipalement, les distorsions de concurrence 
qu’engendre, 2‘1 l’heure actuelle, 1a .disparité 
des systémes d’acc-ise entre les 9 Etats mem- 
bres du Marché commun. Si cet objectif 
n’est pas repris tel quel dans l’exposé des 
motifs de la Convention Benelux de‘ 1972, 
H y a tout lieu de penser que cela est dfi au 
fait qu’au sein du Benelux les structures 
présentes des accises, mérne si non unifiées, 
sont déji, suffisamment proches pour 
qu’elles n’entrai‘nent Pas de graves pert- 

' 

urbations de concurrence dans les échanges 
entre les partenaires du Benelux. 

2) A deux exceptions prés, les produits 
soumis a des accises communes sont les 
mémes dans le cadre des 2 harmonisations 
ptojetées: il s’agit des tabacs, des alcools, 
des vins, des biéres et des huiles minérales. 
Les exceptions concernent, d’une part, les 
boissons sans alCool et, d’autre part, les 
sucres, Prodm'ts pour Iesquels les proposi- 
tions de la CEE ne prévoyent pas d’accise. 
Mais quant au sucre, on peut Penser, sur 
base des discussions dé‘jé intervenues, 'qu’il 
ne devrait pas y avoir trop de difficultés 
pour supprimer ultérieurement cette accise 
au sein du Benelux. Quant aux boissons 

sans alcool, Si l’on tient compte aussi des 
points de vue exprimés antérieurement au 
sein des 9, la question de son ajout am: 
5 accises communautaires se posera avec 
acuité'lorsque cette question Viendra en dis- 
cussion 'deVant le Conseil des Ministres 
des 9. 

3) La Convention Benelux, tout comme la 
Proposition de la CEE, Prévoyent que le 
Conséil des Ministres poufra, non seule- 
mcnt modifier la liste des accises communes 
rdans lfavem'r, mais encore que les Etats con- 
cernés pourront per'cevoir‘ soit un supplé- 
ment d’impét sur les produits soumis a des 
accises communes, soit percevoir des droits 
-d"accises autonomes, 2‘1 121 condition dans ces 
2 éventualités que ces perceptions n’en— 
trainent pas I’instauration'ou le mai-ntien de 
frontiétes fiscales. 

4) Dans l’un comme dans l’autre cas, 
l’opér‘ation de suppression des frontiéres 
fiscales est envisagée 2‘1 la fois sur le plan 
des accises et sur celui de la. TVA. Il ne 
suffirait 2‘; rien, en effet, de supprimer les 
frontiéres fiscales clans l’un de ces sectelirs 
si 1’on :devait les laisser subsister dans 
l’autte. 

Il convient de note: cependant que dans le 
cadre du Benelux et contr'airement 5. ce que 
'prévoit 19. Commission de la CEE, il n’est: 
envisagé de supprimer en matiére de TVA 
que les contréles aux frontiéres et non pas 
les frontiéres fiscales elles-mémes .c.£1.d. les 
compensations aux frontiéres. Les exporta- 
tions vets un pays partenaire continueront, 
en effet, 2‘1 étre détaxées et seront imposées 
au niveau de l’importateur, le contréle de 
ces opérations se faisant sur base d’une 
déclaration 2‘1 établir par l’exportateur. Dans 
ce systéme il est sans doute également prévu 
de rapprocher les taux de la TVA entre les 
3 pays paitenaires, mais ce rappmchement 
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n’a' én réalité d’rautre raison d’étre que 
d’éviter que des non-assujettis é la‘TVA ne 
fisoient enclins 2‘1 sc procure: des biens sur le 
territoire d’un au-tre pattenaire, en raison 
dejs taux de TVA inférieurs qui y séraient 
pratiqués. 

5) Par centre, 121 CEE propose de réaliser 
l’objectif de la suppression des frontiére‘s 
fiscales dans le domainé des acciSes, comme, 
d’ailleurs‘ vdans celui de la TVA, par une 
harmonisation en premier zlieu des struc- 
tures de ces impéts et ensuite de‘ leurs taux. 
‘Le‘ Benelux envisage l’opération en sens in- 
verse; i1 propose tout d‘abord d’unifier les 
taux des aCciSes communes et 'ensuite, 5i 

nécessair’e, Id’harmonisér leurs modalités, 
d’imposit’ion. Mais comme je l'ai déjé ‘ditr, 
cet-te différence dans le prOcessus d’harmo- 
nisation des, ‘accises s’explique si l’on con- 
sidére que déjé é l’heure actuelle les struc- 
turesdes accises dans le Benelux sont trés 
proches l’une de l'autre ct ne sont pas de 
nature en elles—mémes de provoquer de 
gravgs distorsions de-concurrence. 

6) L’une et ‘l’autre des propositions d’har; 
monisation ‘envisagent d’attribuer les racet- 
Ites. des accises an pays de consommation. 
Le Benelux prévoit, é. cet effet, que le dé- 
compte des droits revenant‘é chaque par- 
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tenaire pourra se faire notamment é partir 
de‘ déclarations 5. remplir par l’eXPOt-tateur 
ct l’importateur. La COmmi'ssion de la CEE 
n’a, quant 2‘1 elle, pas. encore examiné dc 
.maniére précise cette question. On peut 
noter toutefois que dans la mesure '01‘1 les 
accises communes pourmient étre petgues é 
l’aide de marques fi5cales, commie C’est ‘le 
cas dans le secteur des tabacs, ce probléme 
de l’attribution des recettes au pays de cone 
sommation pourrait se résoudre de fagon 
np’lus aisée.

* 
3!: * 

En. conclusion, i1 y a lieu de souligner que 
~1’unification des droits d’accise au sein du 
Benelux s’intégre parf-aitement dans le pro- 
gramme prévu pour l’harmonisation des 
accises dans le Marché commfin. A ce titre, 
on peut considérer que le Benelux est un‘ 
précurseur ct respérer que la voie qu’il est 
en train de suivre pour arriVer 2‘1 ‘19. sup- 
Pression des -frontiéres fiscales servira 
d’vexemple 2‘1 ses autres partenaires du 
Marché commuri. Souhaitohs dpnc q'uecette 
suppression des fronfiéres avec ce qfi’elle 
‘implique sur 1: plan de l’harmonisation dcs 
accises et de la TVA soit rapidement misg 
en vigueur par le Benelux. 
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ADOLFO ATCHABAHIAN *: 
THE ANDEAN SUBREGION AND ITS APPROACH TO‘ AVOIDANCE OR ALLEVIATION OF INTERNATIONAL DOUBLE TAXATION 

I..INTRODUCTION: THE PROCESS OF 
ECONOMIC INTEGRATION 
IN LATIN AMERICA 

At the outset, it is necessary/to explain, 
briefly, the history of efforts which are 
leading towards a Latin American common 
market. In this context the Andean Group 
was formed, emerging from the“ Agree- 
ment of Cartagena in 1969. In turn, this 

Explanation will establish the purpose and 
characteristics of the topic of this paper. 
In the early 1950’s, it became clear that 
there was a. decline in the heretofore satis- 
factory' economic growth rate in Latin 
America, a trend which had originated in 
the years just after the‘ close of World 
War 11. 
One cause ,for the decline was the fact that 
the import substitution process was loosing 

- its‘ dynamic impact, although there were 
marked variations from country to country 

_'in this regard. It was in this situation that 
the genesis of the elaboration, of the idea 
of a Latin American common market 
occurred. 
It was observed that one of the most effec- 
tive means of.maintaining levels of eco- 
nomic growth, which would be similar ‘to 
those achieved in the prior period, would 
be through a mechanism of broadening the 
economic space for the countries of Latin 
America. 
In 1959, the Secretariat of the Economic 
Commission for Latin AmeriCa (ECLA) 
stated that “there are grounds for asserting 
that a common market could be established, 
within which development would be more 
rapid than if the market were not orga- 
nized, not only in Latin America as a 
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whole, but in each of the individual coun- 
fries 

I 

of the region.” 1 

At the same time, ECLA noted the im- 
probability “that the cémmon market would 
suffice in itself to ensure equally intensive 
development for all its members," 2 con- 
sidering that the COuntries would encounter 
the idea in different stages of economic 
evolution. 
On the other hand, in various means of 
realization, in the most varied circles with- 
in the region — political, economic, 
academic — the conviction arose that it 

great portion of the problems interfering 
with accelerated, ordered and balanced 
development in Latin America, and which 
could eventually strangle it, could be 
solVed by means of economic integration 
of the countries of the region. 3

_ 

* Acting Director, Office of Public Finance, 
Organization of American States. 
1. “The Latin American Common Market”, 
.United Nations, Department of Economic and 
‘Social Affaigs, New York, 1959 (E/CN.12/531), 
page 5.3. 

2. Op. cit, Note 1, Page 53. 
3. In any event, the reasons for supporting the 
need for a common market are still cl'early jus- 
tified. It should be noted that in spite of the 
rapid economic growth of Latin America in the 
19605, in comparison to the 19503, and regard- 
less of the favorable tofal situatioh for almost 
’the Whole region, stimulated by a notably im‘ 
proved performance in the external sector for 
the last two or three years, this was not reflec- 
ted even at the outset in the parallel processes 
of in depth transformations of the internal 
economic and social structure of the countries. 
Within this framework, Only partially completed, 
a. new and serious element of vulnerability was 
introduced —- the rise in petroleum prices —— 
most Severe for countries with little or no 
petroleum producing capability of their own. 
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The validity of these formulations left 
firmly implanted from the outset the need 
that a concomitant objective for the im- 
plementation of the proposed common 
market would be that of reaching a balanc- 
ed economic develoPment among the mem- 
ber countries so that, over time, the process 
would permit an equitable distribution of 
its benefits. For this Purpose, in order to 
attenuate the relatively lesser economic 
development of some countries, the com- 
mon market would provide a better frame- 
work than if it failed to exist, and thus 
the lesser deVeloped countries would 
approach the level of the better developed 
countries of the region; to this end the 
latter would offer special treatment in 
their reciprocal relations with medium and 
lesser developed countries. 
The concern for advancing the ideas 
favorable to the common market was 
growing at the beginning of the decade of 
the sixties. At that time, the first 'agreement 
leading to the construction of the Central 
American Common Market had taken place — the General Treaty for Economic Inte- 
gration signed in December 1960. In 
February 1960, the Treaty of Montevideo 
had been signed, relating .the signatory 
countries in a Free Trade Area, giving rise 
to the entity called “The Latin American 
Free Trade Association” (LAFTA). 4 

Clearly, the purposes of a scheme such as 
a free trade area are more modest and much 
less far-reaching than those of a common 
market.vDespite the fact that Article 1 of 
the Treaty of Montevideo specifically states 
that its purpose is to establish “a Free 
Trade Area,” and that the following text 
contains basic; norms for the implemen- 
tatic‘m of that Area, both in the directing 
spirit of the Treaty and in its language 
as well dwells on economic goals of much 
greater importance.- Thus, it is stated that 
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the signatory countries are . . determined 
to persevere in their efforts to establish, 

gradually and progressively, a Latin 
American common market”; similarly, 

they affirm the search, “. 
. . animated by 

the proposition of uniting efforts in favor 
of a progressive complementarity and in- 
tegration of their economies, based on an 
effective reciprocity of benefits.” 
Even within the limit of the contempIated 
objectives, the Treaty of Montevideo con- 
tains provisions concerning both external 
and internal taxation implicitly projected 
toward the achievement of a future tax 
harmonization, with a view to facilitating 
the most fluid interchange of goods and 
services within the Area and tending 
basically to preventing less favorable tax 
treatment by one country on an imported 
good as compared with the tax treatment 
accorded the same domestically produced 
item (Article 21). Also, Article 52 of the 
Treaty implicitly induces the application of 
the well known principle of the country 
of destination in the internal taxation of 
goods. 5 

In a more broadly stated order of ideas, 
exceeding those appropriate only to the 
conformation of a free: trade area, the 
Treaty of Montevideo contains provisions 
which imply prerequisites directly inherent 

4. Subsequently, this piper will concentrate on 
LAFTA because it includes the Andean Group 
countries. 
3,. Article 52 prohibits the countries from 
“favo'ring their exports through subsidies or 
other measures which would disturb the normal 
conditions of competition within the Area.” 
However, “exemptions in favor of exported 
products for taxes and fees imposed on the 
product or its components for internal consump- 
tion o_r refund of such taxes and fees” are not 
treated as subsidies. 
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in a; comnion market. This is the inter- 

pretation that might be acceptable for the 
provision according to which . . capital 

£10m the Area will enjoy within the ter- 

ritory of each Contracting Party a treat- 

ment no less favorable than that Provided 
for capital arising from any other country” 
(Article 20-). 

Further, Article 15 of the Treaty provides 
that “g 

. . in Order to assure equitable con- 
ditions of competition among the Cor;- 
tracting Parties to facilitate increasing in- 
tegratiOn and complementarity in their 

economies, especially in the field of indus- 
trial production, the Contracting Parties 

agree, in all ways possible, to harmonize 
the treatment applicable to capital, 

goods and services from outside of ,the 
Area.” 
It is evident both in Article 20 and in 
Article 15 that they comprehend matters of 
taxation, most importantly involving inter- 
national double fixation and how ‘to‘avoid 
or attenuate it. - 

HoWever, we should not think that these 
tax aspects are decisively important in the 
magnitude of economic exchange activities 
among countries involved in an integration 
process. . 

For this it is- important to emphasize that 
to the limited extent in which such ex- 
change can depend on circumstances of a 
tax character, ‘the removal of obstacles 
which, in this regard, can exist among 
such countries most essentially serves pur- 
poses of greater import, such as those 
related with tax harmonization within the 
Projected common market, and not just 

the avoidance of international double taxa- 
tion among the respective countries. 
There are eleven countries incorporated 
into LAFTA: Argentina, Bolivia, Brazil, 

Chile, Colombia, Ecuador, Mexico, 
Paraguay, Peru, Uruguay and Vene- 
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Zuela. In 1960 special rules W'ere‘ adop- 
ted . . for the relatively lesser developed 
countries . . including Bolivia, Ecuador, 
Paraguay and Uruguay. 
In that way, the Treaty of Montevideo only 
partially accepted the guidelines proposed 
by ECLA as contained in the recommen- 
dations of the special body it created, the 
Working Group for the Latin American 
RegiOnal Market. In its second meeting in 
Mexico City in February 1959, the Wor- 
king Group had proposed that “In order 
to encourage the development of countries 
in the early stages of industrialization and 
to make the benefits of the common 
market available to them on bases of ef- 
fective recipro’éity with the industrially 

more advanced countgies, they will be 
given differential treatment.” 6 

The consequent classification of countries 
falls into three groups: for this we can 
state that the Treaty of Montevideo con- 
templated, on one hand, the existence of 
the relatively lesser developed countries 
but that it did not recognize the presence 
of an intermediate level: of medium coun- 
tries, with: insufficient markets, distinct 

from the lesser developed countries and 
from the three more developed countries 
of the Area: Argentina, Brazil and Mexico. 
At this point-in this very succinctly stated 
background, the great importance of ‘the 
meeting of the Chiefs of State of, the 
Americas, in Pun-ta del Este, Uruguay, from 
April 12 through 14,‘ 1967, should be 
emphasized. The; Declaration emanating 
from this Conference was concerned fun- 
damentally with the Proposal for advan- 
cing the Latin American Common Market 
over a period, beginning in 1970, which 
would see the effective functioning of this 

6. See op.’cit in note 1, page 41. 
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market by 1985. In striving to reach this 
goal, the Chief Executives recommended 
that subregional agreements compatible 
with the global objective of Latin American 
regional integration could be undertaken. 
On the other hand, after ten years of 
LAFTA activity, it was seen that the pro- 
gress from- the free trade area phase to 
the common market and beyond to full 
ec'onomic integration was slow indeed. 

II. FORMATION OF THE ANDEAN GROUP 
At this point it is clear that the circum- 
stances mentioned above — failure to for- 
see‘ the situation of the‘medium level 
developed countries, the possibility of sub- 
regional agreements and the slow progress 
in‘LAFTA -— resulted in an increasing 
interest in some countries in a subregional 
grouping Within LAFTA, of four medium 
level developed countries —— Chile, 
Colombia, Peru‘ and Venezuela; — with 
two of the relatively lesser developed 
countries —'Bolivia and Ecuador. 
In strict truth, the first steps of this process 
to the formation of the Andean Group 
occurred actually when, “. 

. . during the 
first years of the functioning of LAFTA, 
the medium level developed countries 
inifiated efforts to assure special measures 
in View of’ their narrow markets and the 
relative insufficiency of development in 
certain industrial sectors or branches.” 7 
Consequently, at the LAFTA Conference 
in 1964 in Bogota, the proposition was 
raised to permit agreements for “closed” 
industrial complementarity among lesser 
and medium developed countries. 8 

Subsequently, in August 1966, the Decla- 
ration of Bogota was proclaimed, through 
which Chile, Colombia, Ecuador, Peru 
and VeneZuela proposed to contribute to 
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accelerating the process of Latin American 
economic integration. In order to create 
a Plan for the execution of the measures 
adopted, a Mixed Commission was created, 
composed of government representatives. 
The meetings of this Commission resulted, 
in 1967, in the development of the bases 
of a subregional agreement. When these 
were approved by the LAFTA Conference, 
the Mixed Commission, during the second 

‘ 

part of its Sixth Meeting in Cartagena in 
May 1969, approved the text of the Sub- 
regional Agreement, which was signed in 
Bogota on the 26 of that month by Bolivia, 
Chile, Colombia, Ecuador and Peru. Vene- 
zuela became a signatory to the Agreement 
in I973. 
In this way, then, the Andean Group was 
born, by virtue of the provisions contained 
in‘ the Agreement of Cartagena as a sub- 
regional grouping within LAFTA. 
One of the three members of the Junta of 
the Agreement — its technical organ — 
analyzed the means by which the prior 
experiences of economic integration in 
Latin America were capitalized on by the 
Andean Group, stating: “It united a group 
of countries which because of their econo- 
mic dimension and capacity did not believe 
that they were in condition to fully par- 
ticipate in the benefits which would arise 
from LAFTA and which thought that by 
combining theil; efforts through close: 

7. "Antecedentes y Principales Caracteristicas 
y Mecanismos del Acuerdo Subregional An- 
dino”: decument prepared by the National' 
Department of Planning of Colombia and repro- 
duced in “Derecho de la Integracién”, the bian- 
nual review edited by the Institute for Latin 
American Integration (INTAL), Buenps Aires, 
No. 5, October 1969, Page 117. 
8. See note 7. 
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and deeper intEgration formulas, they 
would not'only find occasion ‘to overcome 
the most severe market limitations but also 
improve their- capacity for action within 
the LAFTA scene and contribute, in gene- 
ral, to the ultimate integration of Latin 
America. This is the goal which must be 
kept in mind by our peoples, most impor- 
tantly then to be Witnesses to the 
encrmous concentration of world power 
contained Within recent international 
combinations and integration movements 
such as the European Economic. Com- 
munity." 9 

The basic guidelines 'expounded at the 
outset of the creative stage of the sub- 
fegionél group, which served as the basis 
for the Agreement of Cartagena, were 
stated by doctor Salgado as follows: 
“3) integration is a requirement for eco- 
» nomic development, and its ferm 

should 'be conditioned to the needs 
of a deVelopm‘ent politicy;” 
the process of integration should be 
rapid and its objective sufficiently 
profound so as to induce rapid action 
in the new economic space;” 

“c) the_interdependence of interests which 
_ 
integration. develops should be utili- 
zed consciously in the external rela- 

_tions of the Gxoup as the basis of a. 

new negotiating aptitude.” 10 

ab). 

Consequently, it is almost unnecessary to 
note that the provisions of the Agreemetit 
of Cartagené. are much more emphatic than 
those (if 'the Treaty of Montevideo, both 
in the establishment of objectives and in 
the determination of instifirhents for 
achieving these objectives. It belabors the 
obvious to note that the membér countries 
of the Agreement have shown a much 
more clearly defined Will to pursue in suc- 
cessive stages, in. rather short time Periods, 
the steps toward economic union am'ong 
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themselves. The pace with which a variety 
of measures have been adopted make it 

clear thaf, in this case, intentions are being 
closely followed by results. 
The Agreement of Cattagena (Article 1) 
states the follOWing fundamental objectives 
for the ultimate purpose of Obtaining a 
persistant improvement in the living con- 
ditions of the .subregion’s inhabitants:

I 

a. Promote the balanced and harmonic 
development of the member countries. 

b. Accelerate the gnawth 0f membeg 
countries through economic integtation.» 

c.. Facilitate the' participation of the mem- 
ber countries in the integration proé’éss 
contemplated in the Treatyiof Monte.- 
video. 

d. Establish conditions favorable to the 
conversion of LAFTA to a common 
market. 

Among the mechanisms the Agreement 
considers appropriate for achieving these 
objectives, Article 3, :section a, ~ma'kes 

special mention of the “harmOnization of 
eéonomic‘ and social policies.” Also Article 
26 repeats it, together with apmvision that 
the member countries immediately initiatea 
process of coogdination of development 
Plans in specific sectors “. . . with a view 
to achieving joint Planning for the inte- 
grated deVelopment of the area.” 
Thén, the Agreemént details eSpeCially the 
various paths which it considefs.apt for 
teaching these goals, providing in 
totality a true development strategy upon 

9. Germénico Salgado Péfiaherrera: “E1 Gmpo 
Andino y el Poder de la Acéién Solidaria,"'in 
"La .Integracién Latinoamericana en una. Etapa 
de Decisioges," edited by IDB/INTAL, Buenos 
Aires, 1975, Pp. 155-6. 
10. G'erménico Salgado Pefiaherrera, 9p.cit. note 
7, page" 136. 
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which the competent autho‘rities of the 
member Countries can construct their own 
national development policies. Among 
other measures contemplated for these pur- 
poses, tax harmonization is‘ prescribed as 
well as harmonization of exchange, mone- 
tary and financial Policies, including 
the treatment of subregional capital and 
capital frdm outside sources (Article 26', 
section (1). ‘> 

' 

A

' 

Egrlier, we noted the existence of short 
deadlines for adopting the measures, dead: 
lines established in particular for the 
Commission of the. Agreement of‘ (latte; 
gena, the ultimate organ of the. subregional 
groupywhich acts currently On the basis 
of proposals submitted by the Junta of the 
Agreement. ‘ . . .

‘ 

In this regard, Article 27 of the Agree- 
ment indicated December 31, 1970 as the 
close of the term for approval of a com- 
mon system for the treatment of‘ foreign 
capital, as well as on- trademarks, patents, 
licenses and royalties). Within this term, 
the Commission issued" Decision 24‘; This 
measure of such an extraordinary impor- 
tance Was taken only one year and a half 
after .the signing :of the“ Agreement of 
Cartagena. It is a conclusive demonstration 
of rapid Pace of action Within ‘the Andean 
Group. .

‘ 

In: Decision 24, Article .47 prescribes 
that “ 

. the Commission, upon the 
proposal of the. Junta, will approve, no 
later than November 30; 1971,'a conven- 
tion to avoid double taxation among the 
member countries. Withinithetsame period, 
the Commission, upon the proposal of the 
Junta, will approve a model convention 
for the negotiatidn of double taxation 
arrangements between a member country 
and a country outside the region." 
Article 89 of the Agreement treats the 
same topic, reiterating the member youn- 
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tries’ obligation to coordinate theirrngtio~ 
nal‘ financial and payments policies L— in 
ways necessary to facilitate achievement of 
objectives of the Agreement —‘— adding 
thaf for those ends; the Junta should pre- 
sent to the Commission, among others, 
proposals for *‘ 

. . . rules to solve problems 
which can ‘cause doubletaXatibn” .(section‘ 
6); This article does not impose a time 
limit within which the Junta should act; 
such time limit was Instead imposed by 
Article 47' in. the Decision 24. 

III. CONVENTIONS FOR THE' 
A PREVENTION OF INTERNATIONAL 
DOUBLE TAXATION ADOPTED 
BY THE ANDEAN GROUP 

Cens'equently; the Junta ordered that rela- 
t‘ed studi'es be undertaken; it also Promoted 
meetings between June and October ‘1971 
of subregional‘ experts on international 
double taxation. Then, the Junta made its 
recommendation- to the Commission, which 
approved .the Proposal as Decision 40 of 
November 16, 1971'. Decision 40 contains 
the text of a Cbnvention fo: the avoidance 
of double taxation among the member 
countries, “With'respect to income and net 
wealth taxes,” and a second text of a 
model convention for PreVeqting‘ double 
taxation between a member country and 
al.5coun'try‘ outside .the region, “. .‘ 

. cona. 
cerning income, capital ‘and net wealth 
taxes.” ' 

In Order to provide an. adequate basis for 
the analysis ,of these conventions; we shall 
divide this exposition into {our Parts: 
A). Doctrinal andu technical bases £01: 
supporting the‘wconventions; .B) scope of 
the conventions within the general frame- 
work-91:, tax harmonization; C) approval of 
Decision 40 by the member countries and 
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dispositions adopted for that puzpose; D) 
treatment extended in the conventions to 
each type of income and patrimony. 

A) Doctrinal and technical [Jam's of the 
conventions“ 

The most faithful, precise characterization 
which can be formulated about these con- 
ventions —- in their most important aspect 
~— is- to say‘ that they are essentially foun: 
ded .on the principle of source of income. 
That is, the taxing power rests with the 
country in Whose territory such income 
originates or is generated. Thus expressly 
in Article 4 of both' conventions, this is- 

enumerated as follows: 
1) The power to tax income is attributable 
exclusively to the country in Whose ter- 

‘ 

'titory such income originated, fot‘ which 
purpdse concepts of domicile, residence or 
nationality of the recipient of income are 
omitted; Article 2, section e), of the gon- 
vention states that “the expreséidn ‘source’ 
means the activity", right or property that 
generates the income”;

A 

2') The power to tax net wealth situated 
Within the territory of a country is attri- 

butable only to that country (Article 17 of 
the conventions). 
At this Point, two consequences of major 
importance, derived from these principles, 
should be emphasiz‘ed. 
The first of [these concerns the extention‘ 
of the taxing power, of an ‘ exclusive 
nature for a country with respect to incomq 
generated in its territc’ary. This means for 
one country — through the recognition of 
the same right for other countries —— that 
it cannot ‘tax‘income obtained outside of 
its territory. 
The second very significant consequence 
is that this exclusivity signifies, in the 
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strictest technical sense, that the income 
taxed by the State in one country cannot 
be taken into account by another State, 

even for the sole purpose of applying a 
higher rate of tax Within the Progressive 
scale affecting global income which would 
:esult from the aggregation of the income 
obtained from different countriesgby indi- 
viduals. 
Both consequences —'—-‘ which have our 
intellectual adherance —— are products of 
a logical rigor to which one is led by the 
true and complete application of the prin- 
ciple of source. The effort to include in- 
come from foreign sources, in order to 

apply a higher rate in the country, raises 

the germ of an idea that, in some Way, 
the motion of dOmicile or nationality of 
the taxpayer is polluting the purity .of th'e' 

concept of source of the! income; 
“If we admit the right of each country to 
levy taXes on income generated in its ter- 
ritory and concede to the need of elimina- 
ting overlapping taxes, the logical con- 
clusion of this reasoning is that reach 

cguntry must only levy taXes on income 
generated within its jurisdiction and abs- 
tain from levying taxes originated outside 
such jurisdiction. 11 
Upon adoption of this doctrinal basis and 
so as, to provide the consequent technical,- 
conceptual substance for Decision 40, the 
Andean Group has exPress'ly taken .a posi- 
tion traditionally sustained by Latin 

11. Sir Franklyn Bowes: “Tax Problems and 
the Development of International Trade and 
Commerce", as cited by Jase Wurgaft Bar: in 
‘fTrefitment of Dividends, Interest and Royalties 
in Agreements for the AvoidanCe of Double 
Taxation between Developed and Developing 
Countries.” Inter-American Center of Tax Ad- 
ministrators (CIAT), Seventh General Assembly, 
Guatemala, 1973. - 
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American countries in various national and 
international contexts for almost half a 
century. 
It is unnecessary to repeat those rather 
remote antecedents, but they clearly sup- 
port the validity of the principle of source. 
It is sufficient to indicate those more 
recent pronouncements from the begin- 
ning of the time when acute interest was 
evidenced in finding adequate formulas 
for the tax relations between countries with 
different levels of economic development. 
It is well known, and very important, that 
the United Nations EcOnomic and Social 
Council had recommended in its Reso- 
lution 486-13 (XVI) of July 9, 1953, that 
the principle of source constituted the 
primary basis of tax agreements betweeri 
developed and developing countries. It is 
interesting to note that this precedent 
appcats to be ratified by the same agency 
in its Resolution. 1430 (XLVI) of June 6, 
1967. 
The efforts of the Special Group of 
Experts meeting under UN auspices are 
similarly well knoWn, This Group has met 
for the purpose of recommending an ade- 
quate tréatmént for the problem of tax 
agreements between developed and deve- 
loping countries. After five meetings of 
this Group, it can be stated that in the 
developing countries, the reaction to the 
fbcus given to the deliberations is not one 
of satisfaction. On the contrary, it has 
merited criticism unnecessary to detail at 
this point, but which principally concerns 
the fact that this Group has not given due 
attention to any of the ess‘ential aspects 
leading to its creation —- the search for 
mechanisms which, within the ambit of tax 
relations between countries, can facilitate 
a broader flow of capital from the deve- 
loped countries to the developing coun- 
tries. It has also been observed with 
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some degree of disenchantment that- 

the Group adopted, as a Point of reference 
for its debates —— and not just as a simple 
methodological tool — the OECD model 
treaty, the basic concept of which is frankly 
opposed to' the principle of source. 
For these reasons, the efforts of this 
UN Group have an adverse echo in ~the 
developing countries. 
The Latin American countrfes have been 
ameng the most vehement stating their 
Views on this, matter. This is immediately 
and clearly explained in the circumstances 
just noted about the doctrinal development 
Within" the region, to which should be 
added the similar expression through the 
ekiSting organs of economic integration, 
with respect to their throughts on inter- 
national double taxation. 
Thus, the Latin American Conferences on 
Tax Law have been the pioneers of this 
position: conferences in 1956 in Monte- 
video, in 1964 in Buenos Aires, and in 
1970 in Punta del Este have invariably 
reaffirmed the principle of source on 
rigorously technical, and not merely poli- 
tical, bases. 

LAFTA, 'as a matter of preparation far tax 
harmonization among the éountries of the 
Area, have since 1969 included the topic 
of international double taxation and its 

influence on the flow of foreign invest- 
ment ih their agendas for the annual 
meetings of directors of internal taxation 
of member countries. Given the specific 
importance which those directors have as- 
signed to the topic, they provided for 
meetings of experts' from the member 
countries on the subject of international 
double taxation —-— the first in April 1973 
and the second in May .1974. As did the 
Andean Group, they analyzed the topic both 
from the viewpoint of relations among 
member countries of the Area and from 

Bulletin Vol. XXVIII, August/aofit nb. 8, 1974



the viewpoint of relations with third coun- 
tries ——. principally the developed ones. 
The respective final reports express their 
understanding of the problem and their 
agreement with the technical conclusions 
referred to earlier. . 

The Final Report of the first meeting of 
experts on. international double taxation 
states that they agreed to the effect that the 
basic criteria for attributing taxing power 
for the income tax is that of source, as. 

opposed to domicile, -residense or natio- 
nality. It added that a clear determination 
of the concept of source “ . , . should be 
reelaborated in terms of obtaining a Latin 
American formulation since it or the 
various concepts of source as a principle 
of attribution. of taxing power Would basic- 
ally respond to ideas undertaken within 
the frameWork of developed countries and, 
in consequence, be inadequate for the in- 
terests of developing countries.” 
Following this, the Final Report affirmed 
the wProposition for developing the general 
concept of source of income and also, 
“ 

. . . to examine specific cases which 
would merit special treatment by virtue of 
the nature of the activity involved and for. 
those in which the simple and completg 
application of any concept of source would 
be difficult.” 
It is neces's‘ary to emphasize that, parallel 
to the principle of source 'for income 
taxation, this same meeting sustained, for 
the attribution of taxing Power “for taxes, on 
net Wealth, the principle of the econornic 
location of property, in other Words limi- 
ting the exercise of this power to the State, 
in. Whose territory the property composing 
the taxable net wealth is located.

‘ 

Evidently, the LAFTA member countries 
experts were very much aware of the pro- 
visions contained in Decision 40. 
In- concluding the commentary here, it 

‘ 
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must be admitted that Decision 40, even 
when clearly adhering to the principle of 
source and determining in each case of 
which State has the taxing poWer, is not 
very specific in defining, even for the most 
generally important cases —— and with 
capability of serving as guidelines for situ- 
ations not explicitly dealth with —- what 
is the location of the source as the taxable 
object for the income tax, susceptible of 
being referred to the territory of one or 
another State.

' 

It would be useful to establish,- in each 
case of income, expressly and not tacitly 
as it is contained in the Decision 40, that 
this attribution of taxing power is based 
on circumstance in which the presence or 
existence of the‘ source of income is indi- 

cated. 
If the affirmation in faVo‘r of the principle 
of source has special significanCe as an 
inspiration of tax law, it would be even 
much more effective to establish concrete 
rules for determining the place which is 

understood to be the seat or loCus of the 
source of each type of income. This‘Would 
avoid the raising'of internatiohal double 
taxation Problems which could happen if 

source rules among the COuntries were 
divergent. 

B) The. Decixion 40 conven’tz'om 
and tax harmonizaiion 

Previously, we mentioned the objective of 
the Agreement of‘ Cartagena for harmoni- 
zing economic and social policies and for 
coordinating development plans of the 
member countries. In this regard, the Com- 
mission approved Decision 22, recom- 
mending the adoption of measures neces~ 
sa-ry for compliance with this objective 
and treating several Councils, among them 
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one on Fiscal Policy to deal with tax 
harmonization and other fiscal policy 
aspects. 
The functions of these Councils are to 
formulate their respective recommenda- 
tions, and cooperate with the Junta, as and 
when requested, in the elaboratiOn of 
policy harmonization proposals and to 
cooperate in the application of the Deci- 
sions about such proposals, as approved 
by the Commission. Article 4 of Decision 
22 provides: “The Councils will be com- 
posed of high level representatives of the 
national institutiOns of each member 
country charged with the formulation and 
execution of development plans and rela- 
ted policies.” 
To the Present time, the Fiscal Policy 
Council has not had one meeting and none 
has been scheduled. Nevertheless, the 
Andean Group has initiated a series of pre- 
Paratory studies to establish more adequate 
technical bases for the diverse and complex 
aspects of that area of responsibility, in- 
cluding true tax harmonization, with a 
View to its implementation by stages. 
A‘t“this point it will be interesting to con- 
sider how the Andean Group’s Decision 
40 is reconciled, concerning the approval 
of instruments for the purpose of avoiding 
international double taxation, -With the 
objective of attaining subregional tax 
harmonization. 
First of all, it is worthwhile to recall that 
the most appropriate technical solution for 
the problems of international double 
taxation does not require a separate treat- 
ment, .but, rather, a coincident handling 
together with other aspects which come 
into play, all of which are related to the 
purpose of harmonizing taxes Within the 
scene of a common market. 
In this process, if the minimum technical- 
formal bases which taxes should have were 
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given, they would almost completely solve, 
in a simultaneous fashion, a good part 
of the difficulties caused by international 
double taxation. 
It is clear that, While a consensus does 
not exist among the member countries on 
objectives and adequate instruments for 
achieving tax harmonization, there is suf- 
ficient agreement for the focus given to 
the subject by the Andean Group, as evi- 
denced by the approval of Decision 40 
through which the phenomenon of inter- 
national double taxation would be reduced 
as far as possible. 
At first glance it would seem as if these 
conventions — regardless of which of the 
two we review — introduce some elements 
of rigidity in the path to tax harmoniza- 
tion, because they presuppose the adoption 
of certain principles at least with respect 
to the taxing power of the countries that 
may compromise the efforts necessary for 
harmonization. 
In reality, this inflexibility is not as bad as 
if a broad international network, of inter- 
national tax treaties already existed 
previously and separately agreed to by the 
countries of the subregion. Then, just this 
new fact would create additional difficul- 
ties in the highly heterogeneous nature of 
the existing tax systems on income and 
net wealth. In truth, this is not the 
situation in lthe Andean subregion. There 
is just one existing tax treaty, that between 
Peru and Sweden, signed in 1966. 
The proposal for avoiding the multipli- 
cation of those eventual conflicts is con- 
tained in Article 47 of Decision 24, 
ordering the member countries to ab- 
stain from “ 

. . . approving conventions 
of this sort (double taxation) with 
any country outside the subregion.” 
It is also logical that, simultaneously, the 
Andean Group wanted, in this way, with 
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respect to capital from outside the sub- 
region, to neutralize the possibility of dif- 
ferences among the member countries in 
the applications of (their tax systems On 
that capital and its income“ 
Concerning tax relations among member 
countries, we mentioned earlier that the 
Andean Group had opted to follow the 
means of a multilateral convention, deve- 
loped in considerable detail, in the fashion 
which is frequently found in bilateral 
conventions; the other path would have 
been to provide in such multilateral con- 
ventionronly those essential guidelines as 
the basis for subsequent bilateral agree- 
ments between member countries. 
In synthesis, before approaching the varied 
and complicated problems inherent in tax 
harmonization in general, the Andean 
Group prefered to give preliminary con- 
sideration to questions of an international 
tax type mixed with a common system for 
treating foreign capital. This was done to 
stimulate investments from third countries 
Within the region and, at the same time, 
facilitate the cigculation of capital and 
persons among the member countries. For 
these pgrposes it was necessary to basically 
delimit the taxing power which could be 
exercised by the country in which the in- 
vestment is made and by the country of 
the investor of capital, with respect to the 
most important aspects of income and net 
wealth taxation. 
On the other hand, it is clear, through the 
texts of the Decision 40 conventions, that 
the member countries of the Andean Group 
established certain steps for the broader 
and deeper task of tax harmonization 
which the subregion necessarily should 
undertake. 
As far as tax harmonization is concerned, 
there is still much to be done since, 

as Gerson da Silva indicated, in the 
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countries of the Andean Group, income 
taxes “ 

. . .present conceptual and metho- 
dological differences which make it dif- 
ficult to identify the dissection of tax 
policy implicit in the tax system of each 
rebuntfy. Thus, it is almost impossible, in 

many cases, to compare thOse Policies on 
a regional level.” 12 
Gerson d2. Silva also specified, as follows, 
the obstacles which had to be- overcome in 
the execution of a program of tax har- 
monization with respect to income taxes. 
This begins by adopting a common cqn- 

‘ 
ceptual framework among the existing 
systems of the countries: “The diversity of 
legislation on- the income tax results in 
different tax burdens on business and in- 
vestors in general, with respect to three 
fundamental aspects: ' 

a) conceptual differences affecting the 
basis for calculation, and the breadth 
of the “taxable object; 

ab) differences in the‘ basic criteria and 
levels of taxation; 

c) additional differences resulting frOm 
alterations introduced, at those basic 
levels, of varied, highly heterogeneous 
legislation for so-called “tax incen- 
tives.” 13 

However, the cumulation of Problems on 
the road to tax harmonization is not yet 
exhausted because ——' as da Silva con- 
tinues —— “in addition to the conceptual 
differences and the differences in the 
le"vels of taxation on returns to capital 

generally, the integration Process will be 
especially affected, in the case of the 
Andean Group, by the existing differences, 

12. Gerson A. da Silva, “Tax Harmonization in 
the Ambit of the Andean Pact,” Unpublished 
paper, OAS. 
13. Op.cit. note 12. 
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from country to country, in the tax treat- 
ment of. foreign capital, particularly: 
a) taxation of profits of corporations 

' having foreign capital, including 
branches, subsidiaries and other agen- 
cies of foreign businesses domiciled in 
the countries of the subregion; 

b) tax treatment adopted concerning the 
reinvestment of profits in the country, 
including the capitalization of profits 
by'the businesses; 

c) taxation of profits and other returns 
credited or remitted to natural or legal 
persons resident or domiciled else- 
where.” 14 

Evidently, the normative content of Deci- 
sion 40 does not contemplate, to any 
extent, solutions for overcoming these 
discrepancies: it is limited to_establishing 
for subregional purposes the provisions 
according to which the taxation of income 
or net wealth can be applied in the most 
important cases when a conflict between 
the taxing authority of two or more sove- 
reignties is presented. 
In other words, for this reason, in ad- 
dition, to Decision 40 provisions for 
minimizing Problems of international 
double taxation and, simultaneously, sti- 

.mulating subregional capital movements 
—— at least Where one could depend on 
factors of a tax nature —~ they appear as 
minimum teéhnical — formal bases of 
great importance, creating among the sub- 
regional countries a uniform concept of in- 
come and uniform rules of asimilar charac- 
ter of elements to be considered in arriving 
at a determination of taxable income. This 
is de rigour with respect to taxation of 
profits of business, or rather economic 
units in which is concentrated the greatest 
potential of taxable income in the subte- 
gion and which constitute simultaneously 
subjects and objects in intrasubregional 
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capital movements. 
Thus, among countries related in a com- 
mon market program, the tax aspects mest 
directly affecting investments and their 
income should be, by definition, devoid of 
differential characteristics from country to 
country, so that in a limited sense in 
which taxation can excercise some in- 
fluence on investment decisions, these 
characteristics disappear. 
In that way, the assignment of resources 
"to impel this or that economic activity, in 
this or that country, should depend 9n all 
other types of circumstances, which enter 
into play for the location of investment — iii any case, taking especially into 
account the industrial development policy 
planned for countries of the subregion, in 
benefiting its common objectives —— but 
making abstractions of the tax aspects to 
the greatest possible extent. 
In other words, those aspects should 

necessarily behave in a neutral manner —— 
Within the described scheme —; it is 

easy to' understand if it were otherwise, 
that is, if there were notorious differences 
among the concepts of taxable object, the 
results in its determination and in the 
levels of the tax burden applied by the 
éountries would be thus undermining the 
bases of support which were raised for 
achieving the most important objective 
-- economic integration. 
Actually, it is not conceivable to differen- 
tiate the rates imposed on taxable income, 
so determined according to uniformmules. 
The diversity of rates applicable to business 
income —— equal in all other circumstan- 
ces — behaves in a well defined manner 
so as to orient investment solely in the 

14. Op.cit. Note 12. 

Bulletin Vol. XXVIII, August/aofit no. 8, 1-974



direction of .the countries with lesser 
effectiVe tax burdens 
In this framework of conceptual clarifi- 

cafion it -is impossible to duck the import- 
ant impulse‘ which results from the highly 
varied gamut of so-called “tax incentives” 
applied by the countries of the subregion 
to the income tax and other taxes as well. 
The influence of those incentiv'es on the 
movement of intrasubxegional capital 
cannot be ignored. 
The inclusion of those uniform technical- 
formal bases in income t'axation would 
serve to greatly' facilitate the adoption of 

a, 
glew and more ordered point of depar- 

ture for conceding tax incentives. They 
_cou1d‘ be conditioned, as far as possible, to 
a policy consistent with the economic 
development strategy intended to be shaped 
for the countries of the subregion, conside- 
ring that this strategy shOuld essentially 
relate the stimulation of activity requiring 
the most‘iqtensive use of labor, but at- 

tempting to avoid a reduced absorbtion 
of technological advances in favor of 
the economies' of the subregional countries. 
It ‘is almost ‘unneCessary to explain that the 
congruence which is obtained for those 
technical-formal bases will be totally inva- 
lid if there prevails in the countries of the 
subregion, rules on incentives which give 
contrary results, thus neutralizing the 
effects of that uniformity in the Substan- 
tive tax law. That way WOuld lead to a 
sort of distortion; taxation would then be 
converted into a factor susceptible of 
provbking detours in the location of in- 

vestments and, thus, create undesired 
tendencies in the movement of intrasub- 
regional capital. 
Viith ‘special reference to the situation of 
taxpayers in the member countries of the 
Agreement, [Article 19 of the multilateral 
convention states: “With respect to taxes ‘ 
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which are subject to this Convention, no 
Member Country shall apply to persons 
who are residents of other Member Coun- 
tries a treatment less favorable than that 
applied to its own. residents.” .15

~ 

In one View, this rule implies the establish- 
ment of elements leading 'to tax harmoni- 
iation in the subregion. 

C) Effective date of Damion 40 

In developing this particular Comment, we 
shall separate the remarks on the multi- 
lateral convention among member coun- 

15. Decision 460:1 “a uniform system for mul- 
tinational enterprises and regulation of treatment 
applicable to subregiona’l capital,” contains a. 

similar disposition in its Article 32, stating 
that, . .multinational enterprises will enjoy 
in regard to national infernal _taxes, treatment 
established or to be established for the most 
favored into economic activity in which they are 
involved, so long as they comply with the 
requirements of respective legislation." Almost 
the same can be said about Article 26, Decision 
49 ~—— on “directives for the harmonization of 
industrial development legislation” —, providing 
that “. 

. .With regard to taxes, fees and other 
internal chaiges,‘ products orginating in one 
member country will enjoy in the tezritor-ies of 
the others a treatment no less favorable than 
that accorded to similar domestic, precincts.” 
Additionally, it is useful to note that those mul- 
tinational enterprises subject to said Decision 46 
are formed by subregiénal Capital essentially; 
with respect to this, there should be :1 require- 
ment that existing restrictidns for the departure 
of capital, in any of the member countries, 
should not apply when the destination of the 
capital is imiestmént in that type of enterprise. 
It should also be mentioned that this identifi- 
tation of “multinational enterprises” is com— 
pletely independent of that which recently has 
come to be in respect to firms with operational 
«assets in two or more countries; the current 
preference is to distinguish them as “transnatio- 
nal enterprises.” 
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tries from those on the convention between 
a member coimtry and a third country. 

1) With regard to the former, Article 3 
of Decision 40 itself provides: “Before 
June 50, 1972, the Member Countries 
shall adopt the necessary measures to 
implement the Conv'entidn for the Avoi- 
dance of Double Taxation between 
Member Countries, in order that the same 
may enter into-force in accordance with 
the provisions of Article 21 of said 
Convention.” . 

Consequently, the entry into effect of this 
convention depends on compliance with 
the requirements of Article 21. It was for 
this purpose that a limit —— June 30, 1972 
—. was fixed for the adoption 0 “. 

. .the 
necessary measures. ..” by the member 
coufitries. such measures do not simply 
consist of adopting ratification proceedings 
pursuant to each country’s body of law, 
but to' consider incorporating into each 
body of law the rules emanating from in- 
ternational organizations, such as the Com- 
mission of the Agreement of Cartagena. 
Together with this, the member countries 
shbuld consider adapting their own tax 
laws to the norms contained in the cen- 
vention tot the extent that discrepancies 
exist. ~ - 

Discrepancigs exist, Without distinguishing 
between the' treatment for taxpayers'from 
other subregional countries and that for 
third country taxpayers, in cases such as 
those of the income tax in Chile 16 in 
Célombia 17 and in Peru 18 which utilize 
the world-Wide rule with respect ‘to 

individuals domiciled therein; and the 
same treatment in Chile 16 and Peru 18 
with regard to juridical persons. 19 
It is obvious that the world-Wide income 
rule 20 supposes departure from the prin- 
ciple of source of income. 
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The possibility that a country within the 
subregion, in applying the world-wide in- 
come rule to resident taxpayers, would 
unilaterally allow a credit for the foreign 
tax paid against its own’ tax is, at this 
time, a technical circumstance of 9. mar- 
ginal nature in this analysis. Even though 
it is of major importance in attenuating 

:16. Law 15.564 of February 11, 1964; Articles 
2, 3, 11 and 12. 
17. Law 81 of Dec'ember 22, 1960, Articles 15 
and 17. 
18. Supreme Decree 287—68-HC, of August 9, 
1968,- Articles 6 and 7. 
19. Before its broad tax reform in 1973, Bolivia 
also applied the worldwide gule, but Decree 
Laws 11.153 and 11.154, of October 1973 on 
Individual and business profits taxes, respect- 
ively, adopted the principle of source as the 
exclusive territorial base. 
20. In income taxation, the underlying purpose 
including both income obtained in the country 
and that from without, is to apply the principle 
called worldwide income rule by which is mearit 
that;. nothing should be excluded from the 
taxable base of the taxpayer, and that the tax- 
payer’s current, total economic capacity to pay 
is encompassed. 
Simultaneously, this worldwide income tax prin- 
5'ciple attemps to deflect and ‘even punish the 
‘departune of capital, because the condition of 
the deVeloping country requires that the rate of 
investment be maintained and grow with the 
national economy to the greatest extent possible, 
and that savings would not be exported. 
The question receives a- different theoretical 
focus in developed countries in which — in 
additiqn to the above mentioned reasons -— 
reasons of international tax neutrality are raised 
in the éense that for the investor to b: indiffe- 
rent from the tax viewpoint, as 'to whether he 
would igvest within the countty or externally, 
the tax has to fall with equal force on income 
from both sources.

' 

The experience of developing countries Which 
apply the worldwide income rule indicates that 
it is practically worthless — at least with regard 
to individual taxpayers — with respect ‘to 
revenue collected from income received in the 
country from foreign sources. 
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international "double taxation that other- 
wise would be produced, what is now of 
interest to us is to point out the contra- 
diction, between those provisions contained 
within the natidnal legislations vis-i-vis 

the principle inspiring Decision 40, to 
which those provisions should be adapted 
when Decision 40 becomes effective in the 
subregion.

' 

Four member countries have proceeeded 
to adoption of Decision 40, but limited 
their- actions to a mere ratification of it, 

Without conéideration of the effect which 
its existence at the 'subregional-level‘ will 
have on national legislation. 
As such, the question is Whether accor- 
ding to the priority of the legal norms in 
each country, an automatic precedence for 
international types of dispositions is recog- 
nized —— once ratified —— ove: the natio- 
nal types when conflicts arise. 

Article 21, cited earlier, requires above all 
that the member countries deposit the 
instruments of ratification with' the Secre- 
tariat of the Junta of the Agreement, that 
is the text of related legislation placing 
the convention in effect. 
So far, three COuntries have complied with 
this requigement —— all in 1973 — on the 
bases of legal provisions which Will be 
discussed momentarily: Ecuador on Sep- 
tembe; 19; Bolivia on October S, and 
Venezuela on December 31. Peru ratified 
Decision 40 but has not yet made the 
required deposit. 
It should be noted that the June 30,, 1972 
deadline has not been respected. 
Also, as we noted previously, Article 21 
provides that once the appropriate deposits 
have been made, the convention will enter 
into effect as follows: 

a); for individuals, concerning income 
received or accrued from January 1 
following the date of deposit of the 
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required instruments by '41,] member 
countries; 

'b) for enterprises, concerning income 
received or accrued during the first 

accounting period commencing after 
said deposit; 

c) for net Wealth taxes, from January 1 

following the date of said deposit. 
With respect to b) and c), it is understood 
that the condition of deposit also refers 

to the deposit by all member countries as 
stated explicitly in Paragraph a). Given 
this condition, as has been seen, the con- 
vention among member countries is no_t 

yet in effect. 
Concerning the legislation for ratification 
of Decision 40 at the national level, the 
background is as follows:

' 

—— Bolivia, through Supreme Decree 10343 
of July 7, 1972,. expressed the interest 
of the country in. the process of inte- 
gration and stated that this measure 
permits it .to “establish the bases of 
tax harmonization.” 

—- Ecuador issued Decree 932 of August 
29, 1972 which merely appcoved the 
conventions. 

—— Peru issued Decree Law 19535 of Sep- 
tember 19, 1972: the first of its two 
articles approves Decision 40 — repro- 
ducing it —— and the second article 

forsees with a eneral normative ur-
’ 

pose, that “ . . . legal Provisions incon- 
sistent with this Decree-Law will not 
bé appliedvor remain in suspense, as the 
case may be.” As is known, this type 
of general rcpeal is the source of 
serious difficulties in the interpreta- 
tion of the law. — Venezuela issued the Law of September 
26, 1973, which included approval of 
Decision 40. 

Again with reference only to. the 'con- 
vention among. member countries, this 
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situation was forseen by Article 4 of Deci- 
sion 40 which states “when difficulties or 
doubts exist originating in the application” 
of its rules and thesé cannot be resolved 
through Article 20 consultations, the 
problem will be submitted for the con- 
sideration of the Fiscal Policy Council. 
Article 20 is clear, requiring no explana- 
tion, and it is useful to transcribe it here 
so as to show how explicit its Provisions 
are concerning the current tax treaties in 
regard to exchange of information among 
contracting parties. Article 20 states: “The 
competent authorities of the Member 
Countries shall hold consultations among 
themselves, and exchange the information 
necessary for deciding by mutual agree— 
ment any difficulty or doubt which may 
arise out of the application of this Con- 
vention, and for establishing the admi- 
nistrative controls required for the avoi- 
dance of fraud and tax evasion. 
“The information exchanged pursuant to 
the provisions of the preceding paragraph 
shall be considered as confidential, and 
shall not be transmitted to any person 
other than the authorities responsible for 
the administration of ’taxes which, are 
subject to this Convention. 
“For the Purposes of ‘ this Article, the 
competent authorities of the Member 
Countries may communicate directly among 
themselves.” 
In conformity with Article 2, Paragraph 1 
of the Convention, the Ministers of 
Finance or equivalents in each country are 
the competent authorities. So, to comply 
with the final paragraph, quoted above, 
and for the purposes of the exchange of 
information and consultations, the proce- 
dure to be followed is that of immediate 
and direct relations among the Ministers 
of Finance, without following the traditio- 
nal 'route through the Foreign Ministers. 
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Turning to Article .4 of Decision 40, it 

adds that, if the consideration of the Fis- 
cal Policy Council is needed for the 
purposes of its application, the Council 
can be convened at the request of any 
member country. If the Council’s invol- 
vement does not resolve the problem 
before it, the member countries can request 
guidance in the case pursuant to proce- 
dures specified in Article 23 of the 
Agreement of CartagEna. concerning the 
solution of controversies as to the inter- 
pretation or execution of the Agreement 
itself or of decisions adopted by the Com- 
m1551on. 

2) Concerning tax relations with countries 
outside the subregion, Article 5 of Deci- 
sion 40 provides that related conventions 
for avoiding double taxatiOn to be appro- 
ved by member countries “ 

. . . shall be 
guidcd by the Model Convention. . .

” 

approved by this Decision. Similarly, it 

states that “ 
. . . Before subscribing such 

conventions, each Member Country shall 
hold consultations with the other Mem- 
ber Countries Within the Fiscal Policy 
Council.” 
Finally, Article 6 of Decison 40 provides: 
“The Member Countries that have sub- 
scribed conventions for the avoidance of 
double taxation prior to the date of this 
Decision, shall endeavor to harmonize the 
provisions of such conventions with those 
of the Model Convention.” 
Of the four countries mentioned above as 
those ratifying Decision 40, only Bolivia 
made special reference to this matter for 
the‘ purpose of issuing the related act. 

Supreme Decree 10345, cited earlier, 
Article 2 provides, “The model convention 
for the avoidance of international double 
taxation between a member country of the 
subregion and countries outside the sub- 
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region is adopted as the model fbr Bolivia 
in, its negotiations with third countriés.” 
Previously, we have indicated that the only 
existing treaty of a general character, con- 
cerning the taxation 'of income and’ capital 

. signed by a Subtegional country is that 
between Peru and Sweden. However, in- 

formation is lacking abott its actual appli- 
cation even though it took effect on 
January 1, 1969. 203 
On the other. hand, agreements exist —.—~ 

especially by Colombia with various 
countries Within and without the sub- 
region ~—-—- for the avoidance of double 
taxation 'on income and capital or net 
wealth of maritime and air navigation en- 
terprises. Usually for these, the solution 
already provided in Decision 40, Article 
8 would be adopted, providing for taxing 
such enterprises solely by the Contracting 
State in which the firm is domiciled. This 
logically translates into a reciprocal 
exemption from taxes, although exclusively 
in relation to that income and that capital 
which the business domiciled in a con- 
tracting state, realizes from transportation 
activities in both countries. 
ConSequently, in that limited‘,way this 
latter type of cOnvention would be har- 
monized with the provisions of the model 
convention. HoWever, it appears that the 
treaty between Peru and Sweden is based 
on terms inspired by the 1963 OECD 
model which cannot be reconciled with the 
model convention. 
Given this situation, it is clear that Peru, 
when it Wishes to adequately apply Article 
6 of DecisiOn 40, should adopt some 
measure related to its convention with 
Sweden as, logically, its content is not 
consistent with that of Decree Law 19535 
of September 19, 1972, cited earlier, which 
approved Decision 40. Article 2 of 'the 
Decree Law states that existing legal 
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provisions inconsistent with the decree law 
will not be applied or will be suspended; 

D) Treatment awarded each type of 
income, and pam'mony in the 
Damion 40 conventions 

At this point, the analysis will proceed 
on the basis of the principle of sourCe‘ for 
each type of income ——.—‘- both the general 
situations and some special cases --—:- With 
respect to income. Concerning net wealth, 
the basic analytical principle is locus of 
the property; ‘both principles being adop- 
ted by Decision 40. 

I) Income atz'on 

3.) Income from property 
Such income, Whatever its nature, is taxable 
only by the country in which the goods 
are situated (article 5). 
On this topic there are no differences in 
Criteria between deVeloping and developed 
countries; it could not be otherwise taking 
the nature of real property into account. 
There is no alternative but to attribute the 
taxing power to the state of situs.‘ 
Consequently, there should be a contro- 
versy over the adoption of this solution 'by 
the Andean Group. 

b) Income from flae right to exploit 
natural resources 

The country in which the national 
resources exist will have the exclusive 

209.. Similarly, we understand that a similar 
treaty was signed between Colombia and Sweden 
but that it has not yet been ratified. ‘ 
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right to tax the income from the lease or 
sublease, by cession or concession of the 
right to exploit or to utilize any type of 
such resource (article 6).

' 

The type of such natural resources, neces- 
sarily related to the territorial element of 
the State, explains, completely that the 
solution with respect to the taxation of 
income from contracts for the right to 
exploit them should be identical to that 
contemplated in the case of income from 
real property itself. 

It should be mentioned that, independent 
of the rules which the law provides on the 
ownership of natural wealth —— be it on 
or under the soil — it is Proposed. that the 
income derived from the negotiation of 
the right to exploit or utilize it, in one 
way or another, should be by the provi- 
sions of the income tax existing in the 
country in which the resources are located. 
It is understood that the profits derived 
from business activities specifically dedi- 
cated to the explpitation of natural resour— 
ces should not be included here, but that 
the rules for taxing business profits 
generally would apply to such profits. 

c) s'nen profit:
I 

Business profits shall be taxable only in 
the country in which the business activities 
were undertaken (article 7) or pursuant to 
the definition in article 2, paragraph f of 
the conventions. In turn, thoSe charged 
with establishing that, “the word ‘enter- 

prise’ means an organization constituted by 
one 01: more persons that undertakes 
a Profit making activity” (article. 2, para- 
graph g). 
If a business exercises its actvities in more 
than one country, each one of them can 
tax the income generated in its territory 
(article 7). 
Simultaneously, and simply as an example, 
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the conventions considgr (article 7) that 
a business undertakes its activities Within 
the territory of a State when it has: 
a) An office or placeof business mana- 

gement; 
b) A factory, plant, industrial workshop 

or assembly shop; 
c) A constru'ction project in progress; 
d) A place or facility wherein natural re- 

soulgces are extracted or exploited, such 
as a mine, well, quarry, plantation, or 
fishing boat; 

e) An agency or premises for the sale of 
goods;. ' 

f) An agency or premises for the purchase 
of goods; 

g) A depository, storage facility, ware- 
house, or any similar establishment 
used for receiving, storing or delivering 
goods; - 

h) Any other Premises, office or facilities 
. the purpose of which is preparatory or 
auxiliary to the business activties of the 
enterprise; 

i) An‘ agent or representative. 
If the business activities are developed 
through a representative or using installa- 
tions such as those enumerated above, the 
profits obtained will be attributed to such 
representative or installation as if they 
were independent of the firm (article 7, 
final paragraph).

‘ 

From this combination of rules, it can 
be concluded that the, subject matter is 

very important and What this indicates, 
in a special way, is that to the tax treat- 
ment of business profits omits the notion 
of “permanent establishment”, which, as 
is well known, seems almost invariably in- 
cluded in existing bilateral treaties and 
which relates to the principle of domicile. 
In those treaties, the existence of a “perma- 
nent establishment” is an inescapable pre— 
mise for attributing to a State the right to 
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tax business profits. 
Inlthe Decision 40 solution, what counts 
in: the assignment of the taxing power is 

the fact of obtaining the income and the 
physical place Where obtent-ion occur-red, 

independent of the existence of a more or 
less stable organization or institution Owner 
of the income produced and of the domi— 
cile, residence or nationality of such 
person. 
Stated otherwise, aside from the indicated 
territorial limitation, there is no restriction 
of any sort on the exercise of the taxing 
power by country of source: the generation 
of préfit is sufficient for the imposition of 
the taxing power. 
It is‘ necessary to regress a moment to 
explain the objectives of such an import— 
ant Clause. We are inclined to consider it 
a definite, categorical step in the tendency 
which, perhaps in a relatively short time, 
will transrm into an anachronistic and 
technically inconceivable pretense, the 
effort to: tax income obtained in COuntry 
A beIOnging to a person —— natural or 
legal — which Country' B Considered sub— 
ject to its taxing Power, which can only 
be exercised by Country A subject to 
conditions distinct fr0m and foreign to the 
decisive factor that the incOme was Pro- 
duced in the territory of Country A.

‘ 

For this, we consider as unreasonable the 
dispositions contained in the treaty for- 

mulating criteria according to which 
a “permanent establishment" must exist, 

in ordér to give birth to the exercise of 
taxing power by the State, to tax income 
obtained Within its jurisdiction and even- 
tually consider the amount of related tax 
as a credit against the tax of the Country 
of domicile of the owner of What has 
qualified as a “permanent establishment.” 
Before continuing, it should be made clear 
that we are not confusing the ambit of the 
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pringiple of domicile with that emerging 
from the notion of “permanent establish- 
ment” even though both have common 
doctrinal inspiration. ~ 

While the former contains the proposal 
that the subject or faxpayer of a country 
is taxed on the Sum of all his income -—. 
regardless of the countries of origin —, to 
the notion of “permanent establishment” 
there has been at; attempt to establish 
a prerequisite which must be. complied 
with to created, in favor of the country 
Where such ‘fpermanent establishment” is 

understood to be, the right to classify it as 
the taxable subject. Stated in another 
manner, if the conditions for shaping that 
notion are not assembled, the right to tax 
can not be exercised because there would 
be no legal subject susceptible of being 
taxed. ' 

The final consequence of this reasoning 
would be that even when it was very clear 
that the source of income was located in 
Country A, Country A should sacrifice its 

taxing power — because the person which 
obtains the income would be “non-existent” 
from a tax standpoint for the country —— 
for the benefit of the right of Cotmtry‘ B 
where the same Person exists as a legal 

entity, is a taxpayer and is domiciled. 
If Country A, at any rate, imposes tax in 
the above case, Country B would not ' 

recognize that Payment for any Purpose 
connected with its own tax rules. 
In other words, and to clarify this point, 
the “admission” of the existence of 
the exercise of that right to tax by 
Country A does not prevent, in Parallel 
and simultaneous fashion, that Country B 
—— generally a developed country — where 
the owner of the establishment lives, 

would not consider as taxable the income 
obtained in Country by the “permanent 
establishment.”

‘ 
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On the contrary, the most which happens 
is that the ‘. payment of the tax, made in 
Country A where the “permanent esta- 
blishment” is located, is recognized by 
Country B, and the effect is usually that 
this payment is treated as if it were 
a payment on account or a credit against 
Country B tax, usually on the highest 
average rate in the country of the invest- 
ment, Country A, if this is a developing 
country. 
In consideration of a conceptual discre- 
pancy of this nature, the logical Position 
for developing countries is to come up 
with convincing technical solutions so that 
the terms of characterizing, of the taxable 
subject in existing legislation would not 
be impaired, with the understanding that 
this ignores nationality, domicile or resi- 
dence for the application of tax and which, 
on' the other hand, considers the territorial 
locus of its origins or the productive 
source of the taxable object. The conse- 
quence is that the taxing authority is attri- 
buted to the State exercising sovereignty 
over that territory. 
If, on the cohtrary, the authority to tax 
certain income is attributed to defieloping 
countries only when income is imputable 
to a “permanent establishment, the clear 
result would be that in many cases when 
the developing country attempts to exer- 
cise that authority, it could not do so if 
the requirements for “permanent establish- 
ment” do not exist. 
This notion is, in essence, totally foreign 
to the internal laws of the developing 
countries. It is unnecessary because the 
technical bases on Which such a country 
pests its power to tax are those which con- 
sider when and how much income is 

generated within its territory, the territory 
to which the protection of its laws and its 
institutional order is extended, the‘ territory 
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to which the State is responsible for the - 

provision of services, all of which are sup-
‘ 

portive of the production of this income. 
The objective fact implicit in these bases 
provides the necessary and sufficient 
premise to justify the imposition of tax. 
To weaken that position, Whatever the 
means, would produce a reduction in tax 
revenue for the developing country in 
favor of the developed country. 
The particular emphasis placed on the 
question of “permanent establishment” is 

a result of the simple fact that it affects 
the area of greatest importance within the 
system of income taxation, that is, the tax 
on businesé profits, most of all from the 
point of view of tax collections and prin- 
cipially, also, as the most important sector 
in any tax policy scheme designed as an 
instrument for achieving planned objectives 
pursuant to a global. strategy for economic 
development. 
In that respect, the logical derivation of 
the principle of source translates into the 
fact of generating profits, at the root of 
the exercise of any economic activity, be 
it domestic or foreign. As such it functions 
within the territorial jurisdiction of a par- 
ticular country, giving rise to the right of 
that country to apply a tax related to 
business profits. 

The prevailing current tendency is to 
define “profit” or the breadth of the 
tax using a net income concept, Conside- 
ring neither the legal nature of the entity 
obtaining such Profits, nor the origin of 
the entity’s capital, nor whether the receipt 
of such profits is contingent or final. 
This net income concept does not prevent, 
for the purposes of determining taxable 
Object and payment of tax, that the pet'- 

tinent legal rules consider the adeqUate 
treatment of taxable and exempt income 
and the means of treating the expenses 
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necessary for obtaining such income, 
regardless of Whether obtained in the 
country or outside of it. (In the latter case, 
some safeguards should be adopted to 
Prevent abuses). 
It is almost unnecessary to- note that the 
referenced formulation of Decision 40 is 

dramatically opposed to that resulting 
from the OECD model conirention, which 
is structured on the basis of the concept 
of “permanent establishment,” and which, 
as a Consequence, causes dependence on it 
in other- aspects of taxation of various types 
of income, These give preference in the 
right to tax to the country of domicile to 
the impairment of the right of the country 
of source. 
Decision 40 cc'msiders one‘special situation, 
Within general 'business. This concerns 
profits of transportation firms. In that 
sphere, it is recognized that basic reasons, 
derived from the purpose of facilitating 
communications to the greatest extent 
possible today more closely connected 
with sea than air transport — encourages 
the adoption of reciprocal exemption of ~ 

‘income received by such businesses; that 

Policy is implemented through a vast net- 
work of treaties signed for this sole 
purpose.- 
Thus, to tax such profits, the Decision 40 
multilateral convention departs from 
the principle of source, providing that 
profits ” 

. . . earned by a transportation 
enterprise from its air, and sea, lake or 
river operations, shall be liable to taxation 
only by Ethe Member Country of which such 
enterprise is a resident.”

‘ 

In the model convention for third coim- 
tries, the solution is the same ‘as the 
principal rule but, as an alternative this 

convention Proposes that the profits from 
such enterprises, resulting from “opera- 
tions in any of the Contracting States shall 
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be taxable only ‘by such Contracting State;” 
that is, to say, the latter PropOsal returns 
to the strict application of the principle of 
source so that the country of source has 
exclusive right to tax the income, to the 
elimination of the country in which the 
firm has its residence; 
It is clear that to effect the alternative 
solution, the calculation of taxable income 
would be a serious stumbling block. 
When the network of operations of enter- 
prises wit-h typically international activities 
—~— and transportation firms are perhaps- 
the most typical — is very disperSed 
through the world it is certainly difficult 
to establish more or less precise results 

attributable to any one jurisdiction, 
Regardless of this, it is necessary ,to dis- 

tinguish the case of air transport firms from 
sea transport firms. In the former situation 
thcré .are various reasons —-— encouraging 
traffic, principally passenger traffic — the 
chronically deficit operation of those firms — which could justify 2i tendency for the 
countries to allow the exemption recipro— 
cally for the profits realized by the res— 

pective firms between two contracting 
couhtries. 
On the other hand, maritime transpor- 
tation, fundamentally concerned with 
cargo traffic, presents a different situation 
which does not not admit a similar con- 
clusion as with air transportation. This” is 

und‘egstandable when one takes into ac- 

count the inequality of transport capacity 
existing between the merchant marines of 
developed and developing countries, the 
latter of which rely in great measure on 
the former for the transportation of cargo 
which is their international trade. 
Thus, the obstacle to the satisfactory deter- 
minatiOn of taxable profit derived from 
the transportation business to or from 
developing countries has led such countries 

329



THE ANDEAN‘ SUBREGION AND INTERNATIONAL DOUBLE TAXATION 

to impose tax on the basis of alternate 
solutions, generally involving application 
of certain percentages of total or of part of 
gross income of the respective firms. In 
the former case, the rate should be low, 
bit, in the latter, higher when a lesser 
portion of gross income is involved. Other 
solutions treat a certain portion of gross 
income as net profit, and apply a general 
rate usually fixed by the tax law on busi- 
ness profits. It is logical that the deter- 
mination of the rates would' reflect 
indices which are valid or sufficiently 
represen'tative of the income Producing 
capacity for this sort of business. 
What in these matters does not seem 
acceptable is to make the tax dependent _on 
the determination of net profit which 
arises from the computation of the entire 
opaatién of the maritime transportation 
firm, since this concept of net income 
entails thé loss, logically, of ahy pessibility 
of controlling the accuracy of the results. 

d) Royalties from the use of patents, 
trade marks and tea/analogy 

Such income shall be taxable only by the 
State in which the utilization takes place 
(Article 9). . 

From the point of View of the principle 
of source, Decision 40' also seems con- 
sistent ‘in providing that the country in 
Which is employed the licence, the paten- 
ted invention or the trade mark which 
gives rise to the payment of royalties 
should, exclusively, tax the recipigent of 
such income regardless of the domicile, 
residence or nationality of the recipient. 
The practical application‘ Of a criteria of 
this sort can lead to distinct types of cal- 
culation .of the tax base', be it gross royalty 
income or Whether a deduction is allowed 
for related expenses incurred in making 
it. Perhaps the correct determination of 
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deductible expense to obtain a net taxable 
amount of royalty is the most difficult 
aspect of this particular problem. 
From the point of 'view of incorporating 
advanced technologies into the developing 
countries, the utility of applying mbderate 
rates of income tax to royalties is fre- 
quently proposed. It is clear that this 
question is more closely related to tech- 
nological policy, which should predominate 
here, rather than tax policy. 
On the matter of royalties, it should be 
understood, in the context of the Andean 
Group, that the general precept contained 
in Article 21 of Decision 24, regarding 
the common system of treating for'eign 
capital is of major importance. On one 
hand that article establishes that even if 
“the intangible technogical contributions 
give rise to a right to payment of royal- 
ties,” it will be “pkeviously authorized.‘by 
competent national agency” and those con- 
tributions will not be computed as returns 
to capital. On the other hand, Article 21 
provides that when technological contrie 
butions are furnished to a foreign firm of 
the subregion by its headquarters or other 
subsidiary of the same headquarters, “pay- 
ment of royalties will not be authorized 
nor will any deduction be allowed for tax 
purposes.” -

' 

The clarity and scope of the rules noted 
here make it unecessary to comment 
further on their tax significance. 

e) 'Ime-reyz‘ ' 

Interest shall be taxable only to the State 
in the territory ‘of which the loan has 
been used (Article 10). 
This is the means adopted by Decision 40 
on a technical conclusion cbnsistent with 
the principle of source, attributing the 
right .to tax intgrest to the State in which 
the "loan was used, regardless of the loca- 
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tion or nationality of the recipient ‘of 

ihterest. ' 

This solution is justified by the circum- 
stances in which the country using the 
loan generated the economic capacity t6 
satisfy the‘ obligation to pay interest and, 
for this reason, that State has the right ‘to 
tax it. 

However, the second paragraph of Article 
10 contains a difficult rule which presumes 
that the loan is used? in the country from 
which interest is paid. Evidently, trans- 

ferring the taxing poWer to the, country 
from which interest on the loan was paid 
can result in substituting, for the taxing 
orbit of the ‘subregional country using the 
loan, the developed country which provided 
the loan. 
Such a provision could become the cause 
of manipulation and abuses —— with even- 
tual danger ,tO'the principle of source —— 
ggneralizing the practice of considering as 
the 'country of Payment of- intétest any 
Country outside the subregion on the 
pretext that it was there that the loan Was 
used. This would result in reducihg tax 
revenues of the subregion. It would also 
distort the tme sense of this special rule 

which is :0q applicable in cases of real 
difficulty in .the determination of Where 
the loan was used. 
The presumption in the pafagraph noted 
exists “subject to rebuttal,” which logically 
shduld be undertaken by the country which 
believes that it has lost the exercise of the 
taxing power and that it has the fight to 
Such‘ poWer'. The}: is to say, this latter 

gountry .is in the Position of having to 
degnonstrafe that the utilization of the 
loan took place in its territory and not in 
that of the couritry from which interest 
was paid. 

_ 

‘

i 

The case of interest obtained through 
leading operations which. déveloping coun- 
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tries undertake with foreign governments 
and other official agencies or international 
financing brganizatidns would have been 
excluded from' this analysis. In this situa‘~ 

tion, the current thinking would lead 
developing Countries to'c'onsider exempting 
this interést from taX; 
Pdssibly, the concept of interest could 
include those charges for financing mer- 
chandise transactions, for Purchases of 
goods and equipment, through deferred 
payments.

' 

In opposition to, this, it could ‘be argued 
that some developing countries apply very 
high tax rates and. that this promotes 
a tendency to a very high rate of interest 
on loans, to the prejudice of the borroWer. 
Without admitting the relative validity of 
this observation and without ignoring that 
this 'argument is based on the assumption 
of' maintaining intact taxation by the 
country of resid‘enc‘e, regarding any credit 
for the tax paid in the' country of source, 
in a contrary sense it can be argued that 
tax fates in deVeIoping countries do not 
reach levels of that magnitude, so that the 
tax burden applied 'on' interest by countries 
of source are not higher than those existing 
in' any countries of' creditors’ residence. 

The rate of interest on the loan should not 
be changed because of such circumstance. 
An aspect of principal significance in‘ this 
area is 'that of the tax base: Whether it has 
to Lonsider just the gross amount of in- 
téres't or if a deduction is allowed for 
expenses of collection, implying the deter- 
mination- of a sort of net income. The 
existing technical analysis is not adequate 
to provide conclusions. on this matter. 
HoWever, 'on this particular matter, the 
néed in the law to determine as clearly as 
possible What is the technical criterion for 
following a “gross interest” or “net intee 
rest'” concept cannot be disregarded. 
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Concerning the level of the applicable tax 
rate, it is obvious that this would depend 
on the tax base adopted; that is, Whether 
we are dealing with an effectively total 
amount Paid by the borrower, or a diffe- 
rent amount resulting from a deduction of 
costs allowed. The tendency here is that 
interest is taxed on a gross basis when the 
recipient is a foreign resident, or perhaps 
a standard deduction is allowed, so that 
the result is net interest, at least from 
a legal point of View. 

f) Dividendx and Jlaare: of profit 
These are taxable only by the country in 
which the distributing enterprise resides 
( Article 11). ‘ 

With respect 'to this type of income, the 
logical consequences considering the com- 
ménts on the tax treatment for business 
Profits make clear that the State in which 
the business obtained profits and that, as 
a result of obtaining them distributed them 
to‘ its shareholders or partners is the 
jurisdiction to apply tax to each of the 
recipients of that distribution, even when 
they are residing abroad. 
The legislation of some member countries 
of the Agreement of Cartagena contains 
different treatment for dividends and for 
distributions of-profits —-— as a function of 
form ~— money or goods :—- or the class 
of shares giving the right to the dividend 
—— registered or bearer 21 ——- or by the 
nature of the taxpayer —- whether it is 
domiciled in the country or abroad, with 
establisment of lesser rates for the former 
than the latter class. 22 
However, all of this is really accessory to 
thé main Point and loses effect in the face 
of the primary basis of the cited rule in 
Article 11 of Decision 40. 
Completing the comment on the tax treat- 
ment which the conventions contemplate 
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for royalties, interest and dividends, with 
respect to these three types of income, it 
is important to maintain the integrity of 
each type of income, that is to say, res- 
pecting the true nature of each one of 
them at the time they are paid. It is no 
novelty to indicate the tendency to charac- 
terize one as another type of income 
to obtain a lower tax rate than Properly 
contained in the law. 
This question, in addition to that concer- 
ning transfers between economically rela- 
ted businesses —‘-— with activities within and 
Without the subregion —— is one Which 
merits the closest attention in a rational 
and comprehensive scheme of harmoni- 
zation of the tax on income. 

21. Decision 24, cited earlier, provides in Ar- 
ticle 45 that “company capital through shares 
should be represented by registered shares.” It 
continues that, "the bearer shaze’s already exis- 
ting should be transformed into registered shares 
within a. year from the effective date of this 
Decision.” 
22. A consideration of technical character 
should be noted here. In this last assumption, 
the discrimination would appear to be justified 
if, fo: the resident taxpayer, there exists the 
requirement of combining dividends with other 
kinds _of income, since in the case in which the 
dividend tax operates separately the' different 
ra_te for residents and non-residents could give 
rise to manipulations of different sorts, for the 
purposes of obtaining the lower rate. 
If an Obligation exists to integrate dividends 
with. other income for resident taxpayers, there 
would apply, to dividends received by taxpayers 
resident abroad, .21 rate varying around the 
maximum marginal rate in the existing pro- 
gfessive tax rate schedule for the annual -net 
taxable income of individuals. -

A 

However, to limit the tendency to avoid tax, it 
would not be useful to introduce excessive dif- 
ferences in rates between recipients of dividends 
domiciled within the country and abroad. 

Bulletin Vol. 'XXVIII, Auguét/aofit‘n‘ol 8; 1974



g) Capital gains 
Capital gains are taxable only by the State 
in which territory the goods were situated 
at the time of the sale (Article 12). 
The general rule adheres to ‘the principle 
of source if it is noted that the exercise 
of the taking power depends on the 
locatiOn of the goods, the transfer of 
which has produced the gain, and not the 
Place Where the Productive operation of 
the gain occurred, nor the domicile, resi- 

dence or nationality .of the contracting 
parties. 
Capital gains from the transfers of the 
following goods are exceptions to this 
general rule: a) ships, airplanes, buses and 
other transportation vehicles, capital gains 
from which are taxable only by the country 
in 'Which they are registered at the time of 
transfar; b) bonds, steak, and similar 
securities which are taxable Only by the 
country in which they were issued. 
Each exception to .the general rule has its 

own rationale. With respect to transporta- 
tion vehicles, the solution is parallel to 
the special treatment accorded to the 
profits of transportation enterprises; thus, 
as taxing power was accorded to the 
country of residence, it was understood 
that the results of the operations involve 
the disposition of transportation vehicles 

by the same firms and this should be taxed 
by the country in, which the vehicles are 
registered. 
In the case of seéuritie‘s, it must be noted 
that the principle of source is reaffirmed 
since nothing has occurred in the country 
where the transaction happened to produce 
the capital gain. The same is true for the‘ 
countries of domicile, residence or natio- 
nality of the parties to thetransfer. On the 
other hand, underlying this is the idea 
that securities transferred have been issued 
where the good which they represent are 
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found. In this way the source of the, 

capital gain would‘be identified by the 
economic location of the goods Which 
would be indirectly transferred with the 
tranéfer of the securities. 
It could happen, hoWever, that the issuance 
of shares would be made in a different 
Place from the location of the underlying 
assets; such circumstances through the rule 
of the Decision 40 conventions would 
produce a weakening of the strict applir 
cation of the principle of source. 

h) Income from £179 rendering of 
personal servicex 

This is taxable only by the country in the 
territory of which the services were ren- 
dered (Article 13). . 

As in the Prior situations, the strict appli— 
cation of the principle of source to this 

situation means that the origin, of the 
income will be found Where the services 

were rendered or, stated otherwise, where 
use was made of the ability of the indi- 
vidual responsible forrrendering it. The 
locus of action of the ability gives birth 
to the right to receive income; without that 
activity at a determined time and plate 
there Would be no generation of income, 
and, thus, that is the source or origin of 
it. The country of occurrence should .be the 
one to apply income tax to it. 

In support of this principle - without 
being decisiv'e, as to sustaining its validity 
~— it should be noted that usually together 
with the fact of the provision of personal 
services in a Particular place is added the 
receipt of related income in» the- same 
place. Since it is .the economy of that 
country supported the obligation to Pay 

, that income — and since the Protection of 
the governmental institutions of this 

county in which the- exercise of the 
activity giving rise to the income were 
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accorded to it — it seems that in all 
technical logic the same country should be 
the one applying tax to that income. 
If the personal service is provided in one 
country and the income is paid in another 
country, the former should have the ex- 
clusive right to teix it. 

Article 13, referred to above, considers 
two special situations which do not detract 
from the ‘basic‘ principle; they are as fol- 
lows: 
a) For the purpose of providing services 
in a country, in the exercise of official 
functions, the resulting income would be 
taxable only by that éountry, even when 
the services are Provided within the 
territory of another country. Foreign ser- 
vice officials are typical, their salaries 
traditionally being subject to the tax laws 
of their own country. 
b) Crews of ships, planes, buses, and 
and other transportation vehicles under- 
taking international ttaffic are taxable 
only by the laws of the country in the 
territory of which the employer is resident, 
In turn, this clause is explained by the 
need to be in accord with the treatment 
given to income of transportation firms, 
that tax‘ by the country Where those busi- 
nesses ~— currently employing the crews 
mentioned in Article 13 —— are resident. 

1') Profeuz'oml .rerw'ce and technical 
dfiiffdfit‘e Maine” enterpme: 

This type of income is taxable only by the 
territory in which the services were ten- 
dered (Article 14). 
This ’solution coincides with that discussed 
for Article 13, by requiring equivalent tax 
treatment for personal services income and 
for income from professional and technical 
assistance services, even those provided by 
firms. The plase of occurrence can be dif- 
ferent from the residence of the firm, and 

334 

thus the special rule for this type of income 
contained in Article 14, which provides 
a different treatment from that applied 
through the Article 7 rule. 

j) Pemiom and annuities 
This is taxable only by the country in 
whose territory the source is located 
(Article 15). It is considered that such 
Source is situated in the territory of the 
country in which the contract was signed 
originating the income and, when no con- 
tract exists, in the country from which 
payment is being made. 
This article simply ratifies the Principle of 
source, interpreting it in the sense of rela- 
ting that source with the place from which 
the funds for the payment of the income 
originated. This could result in partial 
distortion of the general principle. It 
should be understood that this solution 
rests on the circumstance of income obtai- 
ned by virtue of a special contractual 
relation negotiated for this purpose. It 
would not cover cases, for example, of 
pensions or retirement resulting from 
social 'security systems. ' 

k) Public entertainment activities 
Income from this activity is taxable only 
by the country in’ the territory of which 
the activities take Place, regardless of the 
length of time the performers spend in 
the country (Article 16). 
This a special case of personal services 
and a specific rule has been derived even 
though its contents are the same as con- 
tained in Article 13 on income arising 
from the rendering of personal services 
in general. 
The strict application of the principle of 
source to income from public entertain- 
ment activities is appropriately covered in 
Article 16, which ignores the domicile, 
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residence, or nationality of the performers, 
and also ignores the period of time during 
which they perform in the country. 

II) T axe: on net wealth 

In this regard, as noted earlier, the Deci- 
sion 40 conventions adhere to the Principle 
of economic locus of the goods so as to 
state that “Net wealth situated Within the 
territory of a Member Country shall be 
taxable only by said' Member Country.” 
(Article 17). 
As was assumed in the caSe of the income 
tax, the criteria of domicile,_ residence or 
nationality of the owners of net wealth 
has been left out, affirming the concept of 
territoriality so that each taxpayer is taxed 
on net wealth with respect to what he has, 
within the jurisdiction of a particular 
country, Without consideration of the 
patrimony located elsewhere in the tax rate 
schedule for this tax. 
Article 18 of these conventions deals with 
two situations similar to the treatment 
already discussed in the special capital 
gains case. That is, on one hand, that 
planes, ships, buses and other transpor— 
tation vehicles and the movable assets used 
in the operatiOn of ‘a transportation 
business are located in the country in 
which the property is registered. The 
second matter is that loans, shares of stock 
and other securities are considered situ- 
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ated in the country of which the debtor ‘or 
-the issuing enterprise is a resident, as the 
case may be. 

IV. CONCLUSIONS 

Through the analysis above, a résumé has 
been presented on the background of the 
approval of a singularly important measure 
for the member countries of the Agree- 
ment of Cartagena. 
This importance lies as much in the multi- 
lateral character of the decision as in the 
conceptual bases pursuant to which the 
decision was taken. 
Our comments. have attempted to explain 
the objectives for all of this, from a-sub- 
stantially technical point of View, without 
overlooking the policy aspects. 
Finally, We; understand that the factors in 
play seem more reconcilable as time goes 
on, most importantly if objective analysis 
is given to the problem through the clear 
considetation of the economic and financial 
rteality, at the margin of historical Pree~ 
minence which some countries attempt 
to exercise over others which is now 
anachronistic. 
Clearly the Andean Group, upon appro- 
ving the texts of the conventions examined 
heré, is showing a vigorous political will 
and has exhibited technical rationality in 
providing solutions which developing 
countries are supporting emphatically in 
the field of international double taxation. 
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2. Membership of the Australian Branch 
continues‘ to expand at a satisfactory 
rate, with a Pleasing response from 
senior members of the Professions in 
Sydney and Melbourne. ‘ 
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’staatliche'n .privaten I-nsti-tutionen‘ Mass‘na‘hmen zut Sparfiirdegung 'eingeleitet ’Werden, damit 
:hier, Wie. iri' anderen ‘Ent‘wic'klungsléindem, invLZ‘uk’unft die pr‘iv‘atém Erspamisétj: stirker s Deckungv 
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Theoretische Grundlegung und pgaktische Anwen'dugg der Cost-Benefi-t-Analyge: bei der Bewertung 
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sozialen Infirastruktur. ‘ 
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THE 197‘! INCOME TAX CHANGES IN SOUTH- AFRICA 
Becauac of the elections'earlier this year 
the Budget for 1974, was presented later 
than usually, that is on the 14th; August. 
The underlying policy is fourfold: (i) 
maintenance of a satisfactory rate of econ- 
omic growth,‘(ii) the preservation, of egg- 
nomic stability as well as the reduction of 
the rate Qf inflation, (iii) the long-term 
strengthening of the current account. of 
the balance of payments and (iv) the alle- 
viation of the effects of inflation. ' 

Single-premium endowmen} policiex. To 
desk: 9; loopholg. ‘Dr. Diederichs; the Mi- 
nister of Finance, proposed t6 bring gaitis 
on all sifiglé-Pfemium endowment policies 
issued after ‘the .14th August. 1974; ifito 
the {fixation net. Poligies issued 9n the 
Strength of proposals already rfiade and 
accepted iii writing would not be :affected. 
Mining industry. The Minister ofaFipance 
pyéposed two I congessipns affecting the 
mining industry. - - 

_ 

' 

:_. 

‘Fi-gstly, ‘the capital ‘allowaigce; on unre- 
deemed capital expenditure t_o which new 

. gold mines are entitled in recognition of 
the eno;mous capitalfixpendiyure and the 
.,-risks invqlved is to be increased from-~8 
per cent which are rather low by. today’s 
standards to. ten per cent f9: g91d_mir_1es 
to which a mining lease is granted -after 
the 14th August, 1974..

’ 

,The sqcondvconcession refers, to unredeem- 
ed. balances of capital. expenditure which 
must be written off—over a period of, got 
more than four years; in the. casg .of gold 
mines and over a Regiod‘olf not more than 
30 years in the_ case pf other mines. To 
finance expansion; these .pther_,mines 'are 
to be allgwed to write off sqph unredeem- 

ed‘ba'lanc'e's 0%: a pejfiod of not moze'than 
five years. _‘ 

; 
‘ ‘ ‘ ' ‘ ' 

Nan-residéntfi tax“ biz ‘z'ntereyt. To over- 
come the difficulty that loften the lendgg: 
simply insists that the borrower bear the 
tax, provision is to be made. for thaMi- 
mister to grant exemptions from‘lhe ta_x 

under .certain'cond-itionsL Applications for 
exemptioris which muéf be submitted be- 
fdre the loan is obtéinéd will be sympathe- 
tically considered if the loan is fqr a de- 
sen-ring; pzojéct in donnedzion~ with lo_ng- 

.tenn iridustrial Qt ininifig devgldpment and 
iamade between a lehder'and .a‘boiroéver 

I. 
“zit arm-’5 lgngth".

' 

Exemption of _4mowlm {dating ~20 'em- 
ployee training-.7 The; exemption of 50 per 
:cent of "the. grant foxfthc training of skil- 
,.—led workers, introduced .la'st_vyear,v is to be 
increased to‘ 100 'per cent in order to give 
further encouragement'to the training-of 
skilled labour.- The Government accepted 
aj recommendation 

. 
that expenditure, by an 

employer on an approved train-ingscheme 
for Bantu labour in White .areas should 
qualify for a'double deduction from in- 
'come and decidedfur'ther-that when: ‘such 
training-took place in an‘ economic deve- 
lopment area,- _the 

_ 
additional deduction 

should‘ be not 100, “per cent; .but 125 v‘p‘er 
cent. 

‘ 

- -. 

' 4» 

I nvestment :4llow4nges‘ The inyestment al- 
'lowani:,es..lwhi§:h slap-56 on 'the 30th Jpne, 
.1977, arento _b_e‘extended to the 30th June, 
1978, ‘arid the Various rates are also to be 
increased, 

' ‘ 

v 
I

L 

Mairz'ed womerz..._ _To .make it easier for 
married. women‘ in . the .midc’llleeincome 
group to go out for work, the pgesent 
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allowénce of R500 deductible. from the 
earnings of a married woman is to ‘be 

increased by 20 per cent to R600. 

A‘batements. The primary abatement is to 

Be increésed from R1 000 to R1 200 for 
married and from R600 tot R700 for un- 
married taxpayers. The “Children’s abate- 
ment” is to be increased“ from R450 to 
R500 for each of the first two children 
and fgom R550 to R600 for each subse- 
quent child with an additional abatement 
of R200'in the year of birth. The "depen— 
danf's abatement” is to be increased from 
R80 to R100 if the taxpaye} contributes 
gt least ‘R100 and_ from_R200 to R250 if 
Ithe taxpayer'contributes at least R250 to- 
wards the maintenance of 'the dependant. 
The abatements "in respect of medical and 
dental expenditure, insurance premiums 
and contributiOns to benefit, provident, 
fu‘nemplbymeht and medical did funds are 
‘tb be consolidated into a single abatement 
based on actual expenditure on these items 
up to a maximum of R700 for a married 
person 'and R600 for an unmarried person. 
The Supplementary abatement for persons 
Over” the "age' of sixty years is to be in- 
creased from R350 to R400, and is, as in 
'fhe case with other abatemefits, to begin to 
téper off ohly after the income exceeds 
R5000 Per annum instefid of after R1500 
as at present. The purpose of the increase 

-‘of"the‘ latter abaitement is to encourage el- 
derly persons to continue in employment 
after the nOrmal retiring age. 

Rat'es. _The main changes in the rates are 
a.reducti'on of the surcharge in. the case of 
'pe'rsons other than‘compériies from 10 per 
cent t6 5 per cent and a reduction of the 
loan levy in the case‘of companieé from 

‘ 10 or 5_Per cent to 5 01: 21/2 per cent fes- 
pectiv'ely, The rafes will 'now be as fol- 
ioWSi' ‘ ' 

'

‘ 

1. NORMAL TAX (INCOME TAX) 
(a) Permm other tban companies. Per- 
sons other than companies are, in respect 
of the year of assessment ending the 28th 
February or 30th June, 1975, subject to 
the tax at the rates contained in the two 
tables annexed hereto. Provided the basic 
tax is R150 or more, there is added there- 
to ysurcharge of 5 per cent (last year it 
was 10 per Cent). In the case of a natural 
person who is ova: 60 years of age on the 
last day of the year ,of assessment and 
Whose taxable income for that year is 

R5 000 or \less the surcharge is not payable 
at all. The basic tax is calculated on the tax- 
able amount, that is the amount remaining 
after deducting from taxable income the 
abatements provided for. There is no loan 
levy. Due regard being had to the sur- 

charge of 5 peeent, the maximum mar- 
ginal rate is now sixty-three per cent. 
(b) Companiei. The "rates for companies 
in respect of taxable income derived in the. 
Republic and taxable income derived in 
South-West Afnica, in respect of the year 
of assess-meat, that is the financial year 
ending during the twelve-month period 
from lst April, 1974, to Slst March, 1974, 
are as follows: 

'
" 

(i) Taxable income derived otherwise 
than from mining — if derived in South- 
‘West Africa; 35 ce'nts per R1 and if deriv- 
ed elsewhere than in South-West Africa, 
that is the Republic, 40 cents Per R1. To 
the tax so determined is added a surcharge 
of 21/2 per cent of such tax and a loan 
portion of 21/2 per cent of such tax. The 
effective rate is thus 36.75 land 42 cents 
in the rand respectively. 
(ii) Taxable income derived from gold 
mining — on any mine other than a post- 
1966 gold mine an amount deterrhihed in ' 

accordance With one pf the formulae Pro- 
vided for plus a Surcharge (which-is not 
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payable in the case of certain assisted gold 
mines) equal to 5- per cent of the said 
amount and a 102m portion equal to 21/2 
.per cent of the said amount; on a PCst- 
1966 gold mine an amount determined in 
accordance with one of the formulae pro- 
vided for plus a surcharge of .5 per cent 
of the said amount and a loan portion of 
2% per cent. -

‘ 

(ii-i) Taxable income in the form of re- 

coupments of capital expenditure accruing 
to companies which are or have been gold 
mining companies — the average rate of 
tax as determined in accordance with the 
Act or 35 ccnts per R1 Whichever is higher. 
(iv) Taxable income from diamond Ini- 

ning —— a basic.tax of 45 cents per R1 plus 
a surcharge equal to 10 per' cent of the 
basic tax plus a 16mm portion equal to 5 
per cent of the basic tax. 
(v) Taxable income frOm mining opera- 
tions (other than mining for gold, dia- 
monds or natural oil) — where derived in 
South-West Africa 55 cents per R1 and 
where derived elsewhere than in South- 

‘- 

,DR- ERWIN 52130 

West Africa, that is in the Republic, 40 
cents per R1. To the tax so: determined is 
added a surcharge of 21/2 per cent of such 
tax and a loan portion of 21/2 per cent of 
such tax. 

2. NON-RESIDENT ,, 

SHAREHOLDERS’ TAX 
The non-resident shareholders’ tax 15 
per cent of the amount of the dividend or 

' interim dividend in question.' 

'3. UNDISTRIBUTED J'PqRQfFITS TAX 
The undistribu-ted profits tax is 25 cents 
o_n every rand of the amgunt by which the 
distributable income as defined Exceeds 
the amount of dividends distributed during 
the specified period as' defined. 

4. NON-RESIDENTS TAX 0N 
INTEREST 
The non-residents tax on interest is 10 per 
cent on the amount of the interest in ques- 
tion. 
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Annexuresv 

TABLE I 

Taxable Amount ' 

‘Rate_s 'of. fax in respect of.r,r_1arried persons 

Where the taxable amquht— 
does not exceed R1 090 '

. 

gxceeds , _RI 000 but does not ex 

‘ 

,, Rz-oob ' 

,, 

” 
‘ 

Rm? 3’
' 

,, 
' R4 000 a, 

,, is 000 l 

,, 

" 
R6000 

_,, , R7 000. ,, 

,, R8 000 ,, 

,, R9000 ,, 

,, R10 000 ,, 

,, R11 000 ,, 

,, R12 000 ,, 

,, R13 000 ,, 

,, R14 000 ,,

n

n

» 

teed R2 000 

R5 000 

' 

R4 600 

. R5 000 

- R6 000 

“117.000 

R8 000 

R9 000 

R10 000 

R11 000 

R12 000 

R13 000 

R14 000 

R15 000 

9 per cent of each R1‘ of taxable amount; 
R90 plus 10 per cent of the amount by 
which .the ,taxable amount ’exce’eds 
R1 000; 

' " ‘ 

~R19o_plus 10 pet cehtxof the amount ‘by 
which the 
R2000; ‘ . 

-
V 

R290 .plus 11 per cent of the amount by 
_which the taxia'blet amount exceeds 
IR?) 000; ' I ‘ 

K400 plus 12 per cent 'of the amount by 
whi’ch the taxable amount exceeds 

‘ R4 000; -
_ 

R520 plus 14 per cent of'.the amount by 
which the taxable .amou’nt exbeefls 
R5 000; '

‘ 

taxab'le' ambunt exceeds 

' R660 plu's' 16‘ per cent of’ the amount by 
which the ‘taxable amount exceeds 
.36 000; 

, 

. -, 

R820 plus ;8 pet cent‘of the amount by 
Which the' taxable amount exceeds 
R7 000'; ‘ 

- 
-

' 

R1 000 plus 20 per cent of the amount by 
which the taxable amount exceeds 
R8 000; 

R1 200 plus 22 per cent of the amount 
by which the taxable amount exceeds 
R9 000; 

R1420 plus 24 per cent of the amount 
by which the taxable amOunt exceeds 
R10 000; 

R1660 plus 26 per cent of the amount 
by which the taxable amount exceeds 
R11000; 

R1920 plus 28 per cent of the amount 
«by which the taxable amount exceeds 

\ R12 000; ‘ 

R2 200 plus 30 per cent of the amount 
'by which the taxable amount exceeds 
R13 000; 

R2 500 plus 32 per cent of the amount 
by which the taxable amount exceeds 
R14 000; 
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Taxable Amount ' Rates of tax in respect of married persons 

Where the taxable amount—— 
exceeds R15 000 but does not exceed R16‘000 

’1

n 

316 000 

R17 000 

R18 000 

1119 who 

R20 000 

R21 000 

R22 000‘ 

' 

R23 000 

R24 000 

R25 000 

R26 000 

R27 000 

328 600

n

n

u

n 

’2 

R17 000 

R18 000 

- R19 000 

R20 000 

R21 000 

R22 000 

R23 000 

I 
R24 000 

R25 000 

R26 000 

R27 .000 

1128 000 

R2820 plus 
by which 
‘R15 000; 

R3 160 plus 
by which ‘ 

R16 000; 
R5 520 plus 

'by which 
.R17 000; 

R3 900 plus 
by which 
R18 000; 

R4 500 pins 
by which 
R19 000; 

R4 720 plus 
by which 
R20 000; 

R5 160 plus 
by which 
R21'ooo; 

,RS 620 plus 
by which 
R22 000; 

R6 100 plus 
by which 
323 000; 

R6600 plus 
by which 
R24 000; 

R7 120 plus 
. by which 
R25 000; 

‘ R7 660 plus 
by" which 
R26 000; 

R8220 plus 
- by which 
R27 000; 

R8 800 plus 
by which 
R28 000. 

34 per bani of the 
the taxable amount 

36' fie: éefit .of this. 

the taxable amognt 

58 per Icent of the 
the taxable amou‘nt_ 

40 per cent of the 
the_ taxablg amount 

42 per cent of the 
the taxable ambunt 

44 per cent of the 
the_ taxable amount 

46 fine: cent of the 
the taxablc ~aynount 

48 per cent of the 
the taxable 'amount 

50 per cent of the 
the taxable amount 

52 per cent of the 
the taxable amount 

54 per cent of the 
thentaxable amount 

56 per cent of the 
the taxable amount 

58 per cent of the 
the taxable amount 

60 per cent of the 
the taxable amqunt 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amonnt 
excaeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 
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TABLE 11 

Taxable Amount
' 

Rates of tax in respeét of persons who are 
not married perso'ns 

Where the taxable amount— 
does not exceed R1 000 
exceeds R1 000 but does not‘ exceed R2 000

u 

9). 

R2 000 

R5 000 

R4 000 

RS 000 

R6 000 

R7 000 

R8 000 ' 

R9 000 

R10 000’ 

R11 000 

R12 000 

R13 000 

R14 000 

R15 000

n

n 

a:

” 

R3 000 

R4 boo 

R5 ‘000 

R6 000 

R7 000 

R8 000 

R9 000 

R10 000 

R11 000 

R12 000 

R13 000 

R14 900 

R15 000 

R16 000 

R120 plus 12 per cent of the 
by which 
R1 000; 

the taxable amount 

R240 plus 13‘ per cent of the 
by which 
R2 000; 

the taxable. amount 

R370 plus 14 per cent of the 
by which 
R3 000; 

the taxable amount 

R510 plus 17 per cent of the 
by which 
R4 000; 

the taxable amount 

R680 plus 20 per cent of the 
by which 
R5 000; 

the taxable amount 

R880 plus 23 per cent of the 
by which 
R6 000; 

R1 110 plus 
'by which 
R7 000; 

R1 370 plus 
by which 
R8000; 

R1 650 plus 
by which 
R9 000; 

R1 950 plus 
by which 
R10 000; 

'R2 270 plus 
by which 
R11 000; 

R2 610 plus 
'by which 
R12 000; 

R2 970 plus 
by which 
R13 000; 

R3 350 plus 
by which 
R14 000; 

R3 750 plus 
by which 
R15 000; 

the taxable. amount 

26 per cent of the 
the taxable amount 

28 per cent ofvthe 
the taxable amount 

30 per cent of the 
the taxable amount 

'32 per cent of the 
the taxable amount 

34 per cent of the 
the taxable amount 

36 per cent of the 
the taxable amount 

38 per cent of the 
the taxable amount 

40 per cent of the 
the taxable amount 

42 per cent of the 
the taxable amount 

I 

12 per cent of each R1 of takable amount; 
amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

amount 
exceeds 

400 Bulletin 'Vol. XXVIII, October/octobre Iio. 10, 1974



DR. ERWIN SPIRO 

Taxable Amount 
Rates of tax in respect of persons who are 

not married persons 

Where the taxable amount— 
exceeds R16 000 “but does not exceed R17 000 

,, 
.R17 000 

,, R18 090 

,, R19 000 

x,, dboo 

,, R21 000 

,, R22 000 

,, R25 000 ‘ 

,, R24 000 

- R18 000 

R19 000 

R20 000 

R21 000 

» R22 000 

R25 000 

R24 000 

R4170 plus 44 per cent of the amount
‘ 

‘by which the taxable amount exceeds 
R16 000; 

R4 610 plus 46 per cent of the amount 
by which the taxable amount exceeds 
R17’000; 

R5 070 plus 48 per cent of the amount 
by which the taxable amount exceeds 
R18 000; , , 

RS 550 plus 50 per cent of the amount 
by which the taxable amount exceeds 
R19 000; 

R6 050 plus 52 per cent of the amount 
Hy which the taxable amount eXCeeds 
R20 00.0; 

R6 570 plus 54 pej: cent of the amount 
by ‘Whioh the taxable amount exceeds 
R21 000; 

R7 110 plus 56 per cent of the amount 
by which the taxable amount exdeeds 
R22 000; 

R7 670 plus 58 Per cent of the amount 
by which the taxable amount exceeds 
R23 000; , 

R8 250 plus 60 per cent of the amount 
by which the taxable amount exceeds 
R24 000. 
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DR. JEAN OLINGER *: 

LUXEMBOURG: LE CONTENTIEUX EN MATIERE D’IMPOTS DIREC.TS-**._ 
'I. INTRODUCTION

_ 

Au Grand-Duché les instances compéten— 
tes différent suivan-t l’objet du litige. 
S’ag-it—il d’un Litige nélér l’occasion de l’é- 
tablissement de l’impét, des instances ad- 
ministratives (1e directeur de l’administra- 
tion des contributions directes' et le Con- 
seil d’Etat, comité du contentieux) sont 
compétentes. Il s’dgit du contenbieux de 
l’émblimement de l’impét. Si 1e litige est, 
par centre, dirigé-contre un acte de recou- 
Vrernent de l’impét, le litige est de 19. com- 
pétence des juridictions de droit commun 
(tribunal 'd’arrondiss'ement, cour d’appel et 
cour de cassation). Dans ce cas on parle 
du contentieux du recowrement de l’im- 
pét. - ‘

' 

Ce_ demier ne feta Pas l’obj'et de longs 
développements dans le présgnt exposé qui 
se concentrera, en ra-ison de son importan- 
ce, sur le contentieux de l’établissement de 
l’irnpét. 

Cette division des compétences est solide— 
ment établie par la jurisprudence luxem- 
bourgeoise. Elle est fondée sur 1e principe 
de la séparation des pouvoirs. Elle n’est 
d’ailleurs pas propre 2‘1 121 matiére des im- 
p6ts directs! mais s’applique d’une fagqn 
plus générale dans les matiéres oil des in- 
stances administratives émettenf des déci- 
sions ayant force exécutoire et dont l’exé- 
cation forcée a lieu d’aprés les régles dfi 
droit commun. 
Le contenbieux du recouvremen-t est au- 
jourd’lhui fort rare. La procédure é suivre 
est celle du droit commun en matiére de 
litiges civils. Aussi suffira—t-il d’examiner 
un point, celui de l’objet du contentieux 

' 

flu recofivremefit dans le but de tracer la, 

Iigne de démarcation entre les deux con- 
tentieux, celui de l’établissement et celui 
du recouvrement des impéts directs. 
On peut poser 1e principe suivant: Sont en 
matiére d’impéts directs de la. compétence 
de la juridiction aivilé les actions qui out 
pour objet de critiquer la régulazrz'té, la 
validiz‘é en [a fomze des actes d’exécution 
lancés contre le contribuable en vue du 
recouvrement forcé de l’impét. 
Deux jugements du tribunal civil de Lu- 
xembourg ont eu 21 se prononcer sur cette 
question. 11 s’agit des jugements du 26 no- 
vembre 1947, No. 1759 du réle, et du 25 
avril 1951, No. 4286 du 1616. 

II. LE CONTENTIEUX DE L’ETABLIS- 
SEMENT DES IMPOTS DIRECTS 

A. Le! dazzx degré: de recozm. 
11 y a deux degrés de recours, 1e directeux 
de l’administration des contributions direc- 
tes et des accises et le ConseiI d’Etat, co- 
mité du contentieux. Comma 1e directeur 
des contributions, 1e comité du contentieux 
statue en' fait et en dmz'z‘. La loi ne prévoit 
pas de juridiction statuant seulement en 
droit sur des recours en annulation. 
B. Le directem d8: canM‘bzztiom. 
Pour pouvoir saisir le directeur de l’admi- 
nistration d’une réclamation, 1e contribu- 
able doit étre en Possession d’une décision 
administrative préalable; Sauf de trés rates 

* Docteur en droit. 
** Colloque Benelux de ll'Intemational Fiscal 
Association (13.11.), 3 et 4.11121 1974. 
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exceptions ces décisions émanent des bu- 
reaux d’dmposition composés d’un certain 
nombre .de fonctionnaires exécut’ifs travail— 
larit sous la direction 'du préposé du bu- 
reau. 
En ré‘gle' générale les décisions administra- 
tiv‘es .5. objet fiscal V‘susceptibles d’étre en- 
trepr’ises” devant les instances de recours 
re'vétent la forme écrite. La rubrique de 
loin‘ la plus impOrtarlte de Ices déoisions est 
constituée‘ par les bulletins d’impét, qui 
sont des ‘acte's administ'ratifs individ’uels 

fixant une cote d’im'pét -(ou une base dTim- 
position) 2‘1 17égard d’une ou de plusieu'rs 
personnesr et qui reprenn'ent en vue de leur 
communication au contribuabl'e, les dOn- 
nées chiff-rées figurant sur la minute de la 
dé’cision administrative, appelée feuille 
d’établisseinent, qui est classée au dossier 
fiscal du contribuable détenu par le bureau 
d’imposition. 

C. Le Conseil d’Etat, comite’ du 
conteniieux. 
La décision du direcfeur des contributions 
confirmant ofi réformant 1e bulletin d’im; 
pét attaqué est' susceptible‘d’une recours en 
ap15e1 devantlle Conseil d’Etat,' comité du 
contentieux siégeant au nombre .de trois 

mgmbres, tbus docteurs en droit. Celui-ci 
statue en falit et en droit en demier ressort. 
D’aprés la jurisprudence é laquelle' nous 
reviendroris dans le cadre de l’étude de la 
natuze administrative du juridict'ionnelle 

diss décisions contentieuses du directeur des 
contributions, 1e Conseil d’Etat refuse de 
statuer omisso medlio. Pour étre recevable 
dans vson recours, le contribuable doit l’e- 
xer‘cer centre une décision expresse du di- 
recteuf..-Tant que ce der'nier n’a pas statué, 
le litige est pendant et une rdes conditions 
essentielles de la recevabilité du recours 
devant le aseil d’Etat fait défaut. 

DR. JEAN OLINGER 

D. Camczér‘ixtique: commune: aux dew: 
degre’s ale recount. 
11 y a Ideux séries de caractéristiques com- 
munes dont la premiére série présente ‘un 
intérét Pécuniaire pour le contribuable et 

dont 1a deuxiéme est de nature proc’édu- 
tale. 

1. Premiége série: 
Ni deva‘n‘t 1e directeur des contributions, 
ni devant le Conseil d’Etat, comité du con- 
tentieux, 1e minister'e d’avoué ou d’avocat 
n’est requis. 'Cette dispénse est surtou-t im- 
portante dans le procés qui se déroule de- 
vant 1e Conseil d’Etat, puisqu’ en droit 
commun les recours formés d‘evant cette 

juridiction administrative doiv’ent ‘l’étre 

par requéte signée d’un avocat insczit. Si 

cependant le contribuable‘ a recours 2‘1 un 
mandataire, avocat on expert fiscal, les 

honor'aires de ces mandataires sent A 52. 

charge, méme s’i-l gagne son procés. 
D’autre part, devan-t les deux instances le‘s 

acfes introductifs‘ d’instance son-t rédigés 
sur papier nOn timbré et dispensés du d'r’oit 
d’enregistrement. Les actes de 'procédure ' 

consécut'ivfs et les décisions et arréts rendus 
bénéficient de ces mémes priviléges fis- 

caux. , 

Devant 'le-Conseil d’Etat, comité du con- 
tentieux, i1 n’y 6. en matiére fisc'ale pas non 
plus dg frais de greffe a payer. 
Les dépens d’avocat, -éga.lement peu impor- 
tants, Arestent 2‘1 charge du 'contribuable‘, 

méme s’il gagne ~son procés,-p0ur 1e motif 
que' le ministére d’avocat n’est pas obliga£ 
toire. - 

2,.- Deux-iéme série: 
Le Conseil d’Etat, comité du‘ contentieux, 
statue; comme 1e directeur des contribu- 
tions,..c0mme juridiction directe, c_.:‘1.d‘. en 
fait et en dfoit. ‘ - 

Devant les deux instances 1E procédure est 
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dépourvue du rigorisme existant en matiére 
Civile. Les deux instances peuvent étre 
introduites par simple Iebtre du contribu- 
able qui peuvent étre acheminées par voie 
pasta-1e simple. - 

D’autre part grace a une pratique et é um: 
jurisprudence libérales une motivation 
sommaire suffit Pour saisir valablement du 
litige 1e directeur des contributions et le 
Conseil d’Etat. II faut, mais i1 sufifit, que le 
contribuable désigne 1"acte administratif 
(bullétin d’impét ou décision du directeur 
des contributions) qu’il entend entrepren- 
dre en spécifiant 1e genre d’impét et l’an- 
née d’imposition que cet acte concerne. 
Les caractér-istiques décrites font du con- 
tentieux des impéts directs une "pmcédure 
peu cofiteuse et lui impriment une certaine 
simplici-té dépourvue de formalisme exces- 
51f. 

E. Camctérz'stz'gzze: ale procédure ayamt zme 
incidence dz; fond. 

1. Etendue de la saisine de l’instance He 
recours (obje-t d-u Litige). ‘ 

L’examen de l’étendue de la saisine se 
confond avec l’examen de ce qui fait l’ob— 
jet du litige. A ce sujet nous empruntons 
une approche pratique, concréte qui Permet 
d’arriver plus rapidement 5. 1a réponse 
qu’une approche par les textes. 
L’illustra-tion a lieu 5. l’aide d’une‘exemplé 
choisi en mat-iére d’impét sur le revenu des 
personnes physiques. 
Sppposons unfiontri‘buable marié dontjle 
revenu est composé de son traitement, de 
revenus de location et de revenus de capi— 
taux.

_ 

II a un enfan-t et‘ a recueilli un oncle sous 
son toit. Le contribuable regoit son bulle- 
tin d’impét sur le revenu qu’il critique sur 
un point: Le bureau d’impos-it-ion n’a pas 
pris en considéfation les frais profession: 

neIs que Ie contribuable fait valoir en rap— 
pOr-t avec son traitement. Il entreprend le 
bulletin Sur ce Point devan-t 1e directeur 
des contributions. Ce ‘dernier admet 1e prin- 
cipe des frais professionnels, mais i1 ne les 
admet pas dans l’envergure déolarée par le 
contribuable. Ce demier introduit un re- 
cours devant 1e Consefl d’Etat basé sur le 
méme grief et, en outre, -sur le fait que le 
bureau d’imposition n’a pas davantage tenu 
compte des charges extra-ordinaires qu’il a 
A supporter du fait de l’entretien de son 
oncle impotent et sans ressources. Le Con- 
sei-l d’Etat statue comme suit: 11 réforme 
Ia décision directoriale en statuant qu’elle 
a admis a tort que les frais invoqués sont 
en rapport causal avec le traitement. II ac- 
cueille, par contre, la demande ducontri- 
buable concernant les charges extraondinai- 
res du fait de l’entretien de l’oncle. 
Est-i1 procéduralement correct que 'le Con- 
sei-l d’Etat ait statué sur ces charges extra- 
ordinaires, bien que le grief n’ait pas été 
présenté clans 1a réclamation adressée au 
directeur des contributions? 
En droit procédura-l luxembourgeois i1 con- 
vient de répondre par l’affirmative. En 
droit luxembourgeois 1a cote d’z'mpét con- 
stitue l’objet du litige en matiére de bulle- 
tin d’impét. 
Le bullet-in d’i-mpét est une décision admi- 
nistrative dont 1e dixposz‘tz‘f est constitué 
par la seu-le cote d’impo‘f, Mm [ex wire; 
éle’ment: dam Je compose 19_Mlletz'n d’im- 
1723; (en matiére d’impét sur le revenu p.ex; 
les diverses catégories de revenus, les frais 
en rapport économique aver: ces catégories 
de revenus, les diverses dépenses et abatte- 
ments déductibles du total des revenus 
nets, la olasse d’impét applicable suivant 1a 
situation de famille du contribuable) 726‘ 

constitzmnt que leJ~ motif: de l’acte admi- 
nistrat-if. 

Dans l’exemple choisi i1 eut été incorrect 
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d’opposer au contribuabl'e dans l’instance 
devant 1e Consei-l d’Etat que “la demande 
relative 2‘1 l’oncle, produite pour la premié- 
te fois devant 1e Conseil d’Etat et non déje‘t 
devan-t 1e directeur des centributions, est 

irrecevabl'e comma demande nouvelle chan- 
geant l’objet du litige. Dans 1a conception 
procédurale Luxembourgeoise i1 s’agit en 
l’oCcurrence d’un moyen nouvew qui ne 
'modifie pas l’ob'jet de la demande, qui est 
et reste 1e montamf de la cote d’impo‘t. 
Cette conception la-isse ~au contribuable un 
maximum de pessibi-Iités a toute hauteur 
de la procédure pour obtenir une modifi- 
cation en, 59; faVeur de lfacte administratif 
que constitue, lé bulletin d’impét., 

2. Procédure accu'satoire ou inquisitoire 
(instruction d’office on non du litige) 
La Procédure devant 1e directeur des con- 
tributions est indubitablement de caractére 
inquisitoire. Ce caractére lui est 'impri-mé 
par les text'es légaux applicables en la ma- 
tiére. Il est teconnu unanimement par la 
jurisprudence et la doctrine. P011}: s’en con~ 
vaincre il' suffit de reproduire en traduc- 
tion officieuse deux des pierres angulaire's 
de la procédure Contenfieuse, l‘és para- 
graphes 243 et 244 de la" loi générale des 
impéts: 

_ 

I . 

§ 243.— (1) Pour autant que les instan- 
ces dé 'recours sont chargées du rééxamen 
des faits, el-les sont tenues d’instruire 
d‘of'fice 1a situation de fait. 
(2) Elles ne sont pas liées pa): les condu- 
sions de‘ l’auteur d‘e la voie de recours. 
(3) Elles peuvent modifier 13. décision 
également au détriment de l’auteur de la 
voie de recours. 
§ 244,— Les instances 3e recours ont les 
pouvoirs dont jouissent' les bureaux d’im- 
Positibn dans la procédure d’imposition. 

Si Ia détermination des taractéristiques de 

DR. JEAN OLINGER 

1a ptocédure rdevant le directeur des contri— 
butions est aisée, la. méme entreprise au 
sujet de la procéd‘ure devant 1e Conseil 
d’Etat, comité du contentieux, est plus 
hasardeuse. La raison en est que le Conseil 
‘d’Etat applique cumulativement deux corps 
de textes législati‘fs, dfune part 1e Régle— 
ment d‘e proc'éd-ure du Conseil d’Etat an 
matiére contentieuse du‘ 21 aofit 1866 et, 

d.’autre Part, les dispositions de la proc‘é- 
dure contentieuse de la loi générale des 
impéts (A0). Tandis que pour la décou- 
verte de l’espr‘it de la procédure conten- 
tieuse ‘contenue dans la loi générale des 
impéts on est guidé Par les déclarations 'de 
principe des paragmphes 243 et 244 pré- 
cités, tel n’est pas. le cas pour l’interpréta— 
tion. de la conception a, la base du Régle- 
ment de procédure du Conseil d’Etat. 
Le Réglegnemt de procédure nous semble 
s’inSpirer a la fois: des Principes du systé- 
me accuSatoire et de ceux du systéme in- 
quisitoire. On pourrait méme étre d’avis 

que les dispositions du Réglement auraient 
permis 2‘: 1a jurisprudence de 'les inter- 

préter de fagon 2‘1 imprirher '5 la procédure 
devant 1e Comité du Contentieux un catac— 
'tére plus nettement inquisitoire. Le con- 
‘ttaire s’est pourtant produit, Peut-étre en 
partie en raison de l’influence des concep- 
tions civilistes du Comité dés sa création. 
Ainsi la souplesse inhérente a cértaines 
dispositions du Régleme'nt -—~ laqueIIe était' 
én partie 1a condition afin que le méme 
réglement puisse 's’appliquer tant dans les 
Pro’cés statuant au fond que'dans les pro; 
cés d’annulation -'—*— a—i-elle été abandonnée 
en faveur d’un rigorisme établi par une 
jurisprudence constante et invariable. 
,Mais, dans une évolution prudente, 1e co- 
rnité du contentieux du Conseild’Etat a 
réussi 2‘1 tempérer en matiére‘ fisCale 1a ri- 

gueur qu’a imprimée pendant plus d’un 
siécle .un esprit civiliste A l’application‘ du 
réglement de prbcédure .en matiére cofiten- 

Bulletin Vol. XXVIII, October/octobre no. 10, 1974 405



LUXEMBOURG: LE CONTENTIEUX EN MATIERE D'IMPOTS DIRECTS 

t-ieuse devant le Conseil d’Etat par l’adop- 
tion du systéme plus souple de la loi géné- 
tale des impéts, renouant ainsi avec la 
conception légale et jurisprudentielle qui 
avait été celle d’avant-guerre sur la base 
de dispositions spécifiques A la procédure 
fiscale contentieuse. 
Depuis 1956 une série d’arréts du Comité 
du Contentieux affirment l’applicabilité 
des paragraphes 243 et 244 dans l’instance 
contentieuse devant 1e Conseil d’Etat. Ci- 
tons notamment les arréts suivants dont 
aucun n’a été publié :31 la Pasicrisie: 
arrét 20.6.1956, No. 5014/5015 du réle 
arrét13.7.1957, No. 5588 du réle 
arrét 24.1.1962, No. 5753 du r61e. 

Le Réglement de Procédure du Conseil 
d’Etat contient une disposition (art. 6 a1. 

2) suivant laquelle chaque partie litigante 
doit se limiter é deux mémoires, y compris 
pour le demandeur sa requéte introductive' 
d’instance. Dans une Premiere phase 1e 
Comité du Contentieux applique cette dis- 
position égalerrient dans les procés fiscaux 
portés devant lui. Ainsi un arrét du 14 
juillet 1954, No. 4985 du réle, rejeta-t—il 
des débats ’un mémoire en tant que troi- 
siéme requéte. Ici encore une évolution 
s’est produite fort heureusement dans l’in- 
térét de la manifestation de la vérité. Ci- 
tons un premier arrét, du 9 janvier 1963, 
No.’ 5677 du réle, dont les énonciations 
révélent que quatre mémoires avaient été 
échangés entre parties sans qu’en applica- 
tion de l’artiole 6 a1. 2 du Réglement de 
procédure les mémoires au-deli du Ildeuxié- 
me aient été écartés des débats. Depu-is lots 
on peut const'atcr que le Comité du Con- 
tentieux ne s’empaxa plus~du moyen tiré 
de l’artiole 6 a1. 2 du Rég-lement. 
A l’article 1er du Réglement de procédure 
l’alinéa 2 dispose, que la requéte introduc- 
tive d’instance doit conte’nir, outre les noms 
et demeures des parties, l’exposé sommaire 
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des faits et des moyens, ~les conclusions et 
l’énonciation des piéces dent on entend se 
servir et qui doivent étre jointes 5. 1a re- 
qu‘éte. 

Dans un Premier temps cette disposition 
fut appliquée par le Conseil d’Etat égale~ 
ment dans les procés fiscaux. C’est ainsi 
qu’un arrét du 23 jui1_1 1954, No. 5060 
du réle (Pasicrisie, tome XVI, p. 288) 
écarta deux moyens des requérants au mo- 
tixf qu’ils étaient irrecevables, parce que, 
contrairement aux exigences de l’article 1er 
a1. 2, HS n’avaient pds été énoncés dans le 
mémoire introductif d’instance. Une di- 
zaine d’années plus tard un revirement se 
produisit. Dans une affaire vidée par arrét 
du 23 décembre 1964; No. 5684, non seu- 
lement 1e Comité du Contentieux n’écarta 
pas des débats ‘les mémoires au-delé du 
deuxiéme, mais i1 entra méme dans le mé— 
rite de moyens de droit qui ne furent' pré- 
sentés par Ie contribuable que.-dans so 
sunéme mémoire. ' 

II y a lieu de se’féliciter de cette évolution 
de la jurisprudence du Conseil d’Etat. La . 

nouvelle jurisprudence, appliquant les. dis- 
positions de procédure de la loi générale 
des impéts qui sont congus, 4‘1 l’instar des 
dispositions indigénes -d’avant-guerre, en 
fonction de la matiére qui fait l’objet des 
Iitiges, est, nous semble-t-il, plus favorable 
51 la manifestation de la vérité que les dis- 
positions r-igopreuses du Réglemgnt de pro- 
cédure congues, pourrait-on croire, pour 
des procés en annulation bien ,plutét que 
pourvune instance chargée de statue: égale- 
me_nt en fait. 

3. Possibilité de réformer 1e bulletin d’im— 
pét attaqué au-détriment du contribuéble 
(objet‘ du procés) 
A l’instar de la législation fiscale luxem— 
.bourgeoise 'd’avarit-guerre, 1a législation 
Procédurale en vigueur actuellement dis} 
pose expressément, nous l’avons Vu, que 
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les instances'de‘ recours en matiére d’im- 
pétsr directs non seulement ne sont pas 
liées par les conclusions -de l’aut'eu‘r de la 
voie de recours, mais peuvent méme réfor- 
met en 53. défaveur 1e bulletin d’impét 
dont i1 ,poursuit pourtant le-redressement 
en sa faveur. 

Le principe de la reformatio in pejus met 
particuliérement en lumiéré ce qui, en ma- 
tiére d’impéts directs; constitue l’objet du 
pfirocés. En‘ Procédure administrative Con- 
tentiéuse de droit commun l’objet du pro- 
cés consiste z‘a. mettre f-in 5. un litige né d’un 
acte édministratif individuel, soit en accuei-l- 
lanf totallement ou partiellemeht 1a deman- 
de de celui que la décision administrative 
concerne, soit en la rejetant;

‘ 

L’office du juge ne Val pas Plus loin. En 
matiére fiscale, du moins pour les impéts 
ditecfs, i1 en va. différemment dans. notre 
conception légale. Le Procés fiscal n’a pas 
pour objet'de statue: _seu1ement dans le 
cadre de la requéte du contribuable. 
Par 59. requéte 1e contribuable déclenche 
bien la procédure contentieuse, mais 51 Pin- 

--star dc ce qui ‘se passe normalement en 
procédure pénale 23. la suite d’une Plainte, 
la direction du procés échappe au contri- 
buable. Le juge s’attache '51 fie Ia cote 
'd’timpfité légalement due, qu’elle soit supé- 
rieufe ou inférieure é celle fixée dans l’acte 
-admihistratif dont recours, Peu importe. Le 
juge nefait en somme 1e travail' de l’admi- 
nistration fiscale. Le~contribuable jouit, 

tou'tefois, d’un moyen pour mettte'un ter- 
mé é-un procés fiscal dont' il' craint une 
issue défavorable pour lui: ‘11 pe‘ut se dé- 
sister. 11 s,’agit 'd’un désistement ,d’action. 
Il‘ porte donc sur le fond méme‘ du .droit. 
Sur “ce‘ Point 1e .procés fiscal se distingue 
du 'pgocés pénal puisqu’en cette matiére le 
-retrait de la plainte ne met en régle géné- 
.rale et sauf le's exceptions Prévues par la 
loi, Pas fin 2‘1 l’action publique. 

DR. JEAN OLINGER 

.4. Le régime des preuves. 

Le régime des preuve's en droit fiscal est 

‘fortement ivnfluencé par deux principes ap- 
pliCables en procédure d’imposition comme 
en procédure fiscale contentieuse: celui de 
l’examen d’office des cas d’imposition et 
[celui' de la coope’m'tz'on obligatoz're du con- 
tribuczble. On Pourrait dés lors étre amené 
51 appliquer en droit fiscal 1e régime des 
preuves que la tradition a développé _en 
droit administratif, surtout'que les deux 
branches tessortissent au droit public, que 
la procédpre fiscale a de nombreux traits 
en cOmmun avec la procédure administra- 
tive et qu’en droit administratif 1a coopé- 
ration entre le citoypn et l’administration 
'ést également de principe. Cette assimila- 
vtiOnt en partie justifiée, he peut pourtant 
pas étre poussée 2‘7. lfexttéme. En effet, s’il 

est vrai qu’en procédure administrative 1e 
citoyen cecpére égalemept ayec l’admini- 
sfration, i1 ne faut pas pefidre de vue qu’en 
régl‘e générale cette collaboration ‘est spon- 
t‘anée gt actix'Ie pour la raison que la majo- 
rité rdes procédures administratives sont 
entamées par les citoyens en vue d’obtenir 
(un droit, un avantage ou une autorisation 
(p.ex. droit d’électorat actif et Passif; oc- 
troi d’u-ne distinction honorifique; autori- 
sabion de faire 1e commerce et de tenir 
cabaret; autorisation de conduire un véhi- 
cuile autdmOteur). Dans ces hypothéses le 
.citoyep est tout prét éVcoopérer avec l’ad- 
_minis_t;:ati'on‘ parce qu’il y a le plus grand 
intérét personnel. Ail contraire en droit 
'fiscaal .Ia coopération du citoyen 21 en régle 
générale pour but et pour effect de le 
grever d’une charge fistale. La coopéra- 
tion dans le domaine fiscal est de ce fait 
moirns spontanée‘et souvent moins sincére. 
Elle d_oit génér‘alement étre sollicitée par 
des aménagements de procédure appro- 
priés, ffit-ce- au moyen de certaines mesures 
.deA contrainte, comme p.ex. l’astreinte, les 
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suppléments d’impét, les amendes .fiscales. 
L_e droit fiscal requiem: du citoyen des pres- 
tations pécuniaires sans contra-prestation 
directe et apparente A son avantage de 12. 

part de l’autorité publique. Cet état de 
choses déCoule du principe de l’universa- 
lité du budget d’aprés lequel l’ensemble 
des' ressources garantit l’ensemble des dé- 
penses. Une recette ne Peut pas, en régle 
générale; étre afifectée é 1a satisfaction d’un 
besoin Particulier. 
'Le eitoyen ne voit pas de lien entre sa 
Prestation fiscale pécuniaire et les services 
que lui assure en contre—parti'e l’auvtorité 
publique au moyen P.ex. de l’enseignement 
gratuit, de l’équipement sanitairé, du réseau 
rqutier, de la force‘ publique, des diverses 
sources d’énergie mises 2‘1 sa disposition. 
Le oitoyen éprouve $21 charge fiscale sou- 
vent comme un sacrifice unilatéral. Par 
contre, £1 l’égard d’autres sacrifices péc-uni- 
aires qu’ill doit consenti'r, 1e citoyen est plus 
ou moins conscient qu’ils Iui assurent si- 

non da-ns l’immédiat, alors ultérieurement, 
une contre-pregtation. Tel est 1e cas no- 
tamment en n‘mtiére de législation sociale 
oil, pour le surplus,_ les sacrifices pécuni- 
a-i'res imposés au citoyen sont généralement 
mains importants que les charges fiscales 
qui 1e grévent. Or ces circonstances ont des 
incidences non négligeables sur la procé- 
dure, les voies et moyens de preuve et leur 
cafactére proba-nt. 
La probléme de- la preuve en droit fiscal 
doit étre examiné sous trois aspects: les 
moyens d'e 'preuve admis, Ia charge de la 
preuve et l’appréciation des preuves four- 
mesh 

9.. Les moyens de preuve admis: 
Le droit fiscal est caractérisé par la liberté 
dans l’administration de la preuve. II n’y 
a pas de preuve légarle qui serait admise é 
l?e:kolusion de toute autre. D’autre Part 13. 

nature de la preuve ne dépend en régle 

généralé pas du fait ma-tériel ou juridique 
£1 pro'uver. Pour 1a preuve des actes juridi- 
ques, la loi civile est défavorable a la preu- 
ve testimoniale; au-delé. d’une certaine 
somme, qui est actuellement de 4.000 fr., 
elle n’admet en principe que la preuve 
littérale. En matiére fiscale la. liberté de la 
preuve va plus loin. Ainsi la' déduction de 
dépenses d’exploitation supérieures 2‘1 4.000 
fr. ne peut pas étre refusée au contribuable 
pour le motif que la réalité de ces dépen— 
ses ne résuflte pas d’un écrit. Si‘ l’instance 
d’imposition ou de recouxs a l’intime con- 
viction que les dépenses ont été efféctuées, 
elle est obligée de les admettre en déduc- 
tion. Il est, toutefois, admis que tout ce 
qui concerne l’état des personnes (célibat, 
mariage, état de divorcé ou de veuf; pa- 
renté, alliance; descéndance Iégitime, 'natu- 
'refle ou adoptive) ne peut étre prouvé que 
par les documents établis pour constater 
l’état (pex‘. aote de mariage; acre de l’état 
civil constatant la Prononciation du divorce 
par l’officier de l’état civil). De tels do- 
cuments authentiques, qui sont en général 
Constitutifs dé droit, font preuve 2‘1 l’égard 
de I’administra-tion fiscale et la limitent 
dans son droit d’investigation. 

b. La charge de la preuve: 
La répartition de la chafge de la preuve 
telle qu’elle est congue en droit civil sui- 
vant certaines régles classiques (ei incum- 
bit probatib qui dicit, non qui negat; ac- 
tori inc-ambit probatio; .reus in excipiendo 
fit actor) ne peut jouer avec la méme ri- 
gueur en droit fiscal, puisqué la procédure 
fiscale différe partiellement. de la. procé- 
dure contentieuse en matiére civile. La dif- 
férence des régimes de preuves entre les 
deux branchés du .droit découle de Y'amé- 
nagement des dispositions Iégales‘ mémes 
qui établissent clairement l’obligation de 
collaboration du contribuable ou du pré- 
sumé contribuarble.‘ 
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Si l’on considére l’envoi d’une déclaration 
d’irhpét comme l’affirmation ide l’imposaa 
bilité, i1 appartient au contribuable d’oppo- 
Set at de piouver les faits et circonstances 
qu’il estime le‘ libérer de l’imposition oil en 
diminuer Ia charge. Dans cette mes’ure 1e 
Icontribuable a, par conséquent, la charge 
de la. preuve. 
Mais 16. Charge de la Predve ne va pas en 
droit fiscal aussi loin qu’eri droit civil. Les 
limites de la charge de la preuve résultent 
de deux principes du droit fiscal positif. 

Une premiére limitation fort importarite 
apportée 2‘1 l’obligation de‘ ptouver incom- 
bant au contribuable découle du § 171 (1-) 
A0: L’instance d’imposition ou de recouts 
ne Pent exiger la; preuve 'des affirmations 
faites Par 1e contribuable que dans la me- 
sure 01‘). la preuve’ peat Misonnablement 
éz‘re exige’e («soweit den Steuerpflich‘tigen 
diES nach den .Umstéinden zugemutet wer— 
den kann»). Une deuxiéme limitation —— 
qui n’est que le complément et la ‘c‘onsé- 
quence de la Précédente —. réSulte du 
_§ 217 institjuant l’estimation des bases d’im- 
position. L’estimation consiste 5. déterminer 
et a utiliser une valeur probable et (ou) 
approximative‘, lorsque la détermination de 
la valeur réelle et exacte n’est pas Possible. 
L’estimation procéde en régle générale pal: 
voie de généralisation £1 partir de données 
constantes, ses calculs reposant' sur des pré- 
somptions de probabilité. 
Par l-’instituti0n du procédé de -l’estimation 
la loi fiscale reconnait 

' elle-méme qu’il 

existe des limitations 2‘1' l’obligation {de 
prouver du ‘c‘ontribuable. Au §217 A0 
elle indique 1a maniére d’agir lorsque le 
contribuab-le a épuisé ses possibilités de 

. preuve: Dans ces hypothése‘s l’administm- 
tion on l’instance de recours doit estimer 
c.-‘é-d. évaleur les bases d’imposition sur 
lesquelles porte 1e doute, en tenant 'compte 
dans ~1'éValuation de toutes, les circonstan- 
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ces qui ‘peuven‘t'avoir an influence sur 
l’estimation (§ 217 (1) phrase 2 A0: 
«Dabei sind alle Umstéinde zu berficksieh- 
tigen, .die fiir die Schitzun'g von Bedeu— 
tung sind»). 

'c. L’appréciation des Preuves fournies: 
La loi fiscale adopte la r’égime de la ‘libre 
appréciation des preuves. II n’existe pas de 
hiérarchie Iégale en matiére de modes de 
preuve en ce sens qu"un mode de preuve 
aurait plus de poids qu’un autre. 
Ainsi il est possible que des présomptions 
Puissent emporter 1a conviction 51 Yemen- 
tre des preu’ves écrites opposées aux pré- 
somptions‘. Comme l’administration fiscale 
I’in‘starice de recougs puis'e ses convictions 
dans tous les éléments dent elle dispose. 
Elle apprécie librement toutes les preuves, 
tOutes Ies présomptions, tous les indices 
dont ell‘e a connaissance.

' 

‘L’impo‘sition est fondée sur l’intime c'o’n- 

viction de l’autorité appelée 2‘1 toiset 1e 
litige. . 

' ' 

De l’applicabilité de l’adage «in dubio 
contra fiscum». Qu’on donne é cet adage 
un fondement historique o‘u qu’on. 1e con- 
si‘dére comme une transposition dans le 
droit fiscal du Principe de droit pénal «in 
dubio pro :60», il est douteux qu’il puisse 
consti'tuer une saine régle d’interprétation 
des dispositions fiscales et d’appréciati’on 
des‘ fa‘its. Aussi ne connaissons-nous guére 
qued'eux arréts du Conseil d’Etat qui se 
soient“emparés de l’ad’age pour tranche‘r 
vune question de fair. 11 s’agit d’es a‘rréts 

du 28 juillet 1951, No. 4619 du 'réle, et 

du 20 juin 1956, No. 5343 du r616. Le 
dernier arrét, aprés avoir souligné 1a diffi- 
culté de ventilation des frais mixtes en 
'litige constate 
«que les calculs et les estimations de l’Ad- 
ministration d’une part, et de I’gXpért 
d’autre part, accusent des divergences qui 
s’expliquent par les difficultés d’apprécia- 
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tion inhéren-tes 2‘1 la matiére. 
et motivg 13. solution qu’il adopte comme 
suit: ' 

«que le doute sur 1e car'actére des diffé- 
rents Postes de frais en litige doit s’inter- 
Préter en faveur du contribuable». 
L’appllication de critéres économiques dans 
l’appréciation des faits et l’interprétation 
des notions et dispositions fiscales.— 
En matiére fiscale les instances administra- 

' tiv'es et juridictionlnelles doivent percer Ia 
réalit’é des choses sans se laisser abuser par 
les apparences formelles extérieures. Le 
droit fiscal est un droit d’intervention pu- 
blique qui impose au profit de _la collecti- 
vité publique des charges au contribuable. 
Cette relation statutaize, exclusive de tout 
lien contractuel, peut déterminer 1e contri- 
bua‘bl'e dc' se placer dans une position qui‘ 
lui permet d’échapper é l’impét, soit tota- 
lement, soit en partie. Cette tentative est 
d’ailleurs généralement fort légibime, cm 
1'51 n’éxiste aucun pri-ncipe obligeant quel- 
qu"un 5. gérer ses af-faire's de la maniére la 
plus onéreuse au :point \de vue fiscal. 
Pour arriVer £1 son but l’intéressé pourra, 
dans l’hypothése oh i1 s’agit d’une situa~ 
tion de fait du passé, donc figée, en don,- 
ner une présentation qui ne déclenche au- 
cu-n impét on me fait naitre qu’unc faible 
charge d’impét, ct dans l’hypothése 01‘1 i1 

s’agit d’une situation i créer, sur laquelle 
l’in-téressé a donc une emprise, la modeler 
de fagon 21 ne pas faire naitre rd’impét ou 
i faire naitre seulement une faible charge 
d’impét. 11 est évident que ces possibilités 
d’aménagement des particuliers et des col- 
:lectivité’s peuventl les mettre en conflit 
.avec, l’admihistration fiscale, qui estime 
soit que la présentation des faits n’est pas 
correcte, soit que la maniére dont I’intéres- 
sé a_aménagé, agencé les c'hoses est inha- 
bituelle et inappropriée, qu’elle est en quel- 
que sorte forcée. Dans les deux hypothéses 

i1 56 peu‘t en plus que l’interprétation d’une 
disposition fisca’le soit en cause. Pour l’ap- 
préciation de ces faits et l’interprétation 
des dispositions légales en cause il est alors 
fait application de cr-itéres économiques en 
ce sens que la signification et portée écono- 
mique des. faits et des dispositions légales 
est recherchée. 

Dans un grand nombre de Pays il est ad- 
mis depuis longtemps qu’en droit fiscal 

des considérations économiques peuvent 
avoir, le pas sur les considérations juridi- 

ques. Ainsi en est-i1 en France on d’aprés 
1e Professeur Morange 1e Con3eil d’Etat 
frangais

_ 

«avait dfi faire souvent prévaloit des con- 
sidérat‘ions économiques sur des_ considé- 
rations purement juridiques, qualifier, Par 
exemple, de «:e'venu», ce qui, juridique— 
ment parlanut, appafaissai't plutét comme 
.appartenant i la catégorie «capital».

I 

Des considérations économiques de méme 
ordre se sdnt imposées . . .pour la défini- 
tion du producteur ou‘ des chases consomp- 
t‘ibles par premier usage . . . (E‘xtra'it d’un 
article paru en 1951 dans la «Revue de 
science et de législation financiére», LG. 
D.]., Paris). 

L’importance du facteur économique a_été 
reconnue également en Suisse, en Autriche 
et aux Pays-Bas. Mais c’est surtout en droit 
fiscal allemand que s’est développée la 
-théorie de l’appféciation des faits et de 
J’interpré'tation des dispositions .légales (in 

function de critéres économiques sous la. 

terminologie de «wirtschaftliche Betrach- 
tungsweise». 

Ad. La juriéprudence du Conseil d’Etat. 
En matiére d’impéts directs -et notammeht 

' d’impét sur le revénu 1e droit fiscal luxem- 
bourgeois n’a pas Echappé 2‘1 cette évolution 
somme toute heureuse et méme nécessaire. 
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11 y a (livers arréts du Conseil d’Etat qu’on 
peut citer sous ce rapport. - 

Citc'ms d’abord l’arrét du Conseil d’Etat 
du 15 juillet 1955 (Pasicrisie, tome XV, 
p. 445) :01‘1'1‘21 juridiction décide que la 
Société national’e des chemins -de fer, bien 
qp’elle ne fut pas propriéta-ire, ni usufrui- 
tier au sens du code civil des immeubles 
dépendant du réseau ferroviaire, était né- 
-anmoins redevable de l’impét ‘fon'cier pour 
ces biens,‘ parce que les statuts de 121 so- 

ciété, approuvée Par la loi, avaient placé la 
société dans une poxitz'on e’conomiguement 
e’guz'wzlente 2‘1 celle 'd’un propriétaire. 
Dans un arrét du 15 janvier 1938 (Pasi- 
crisie,‘ tome XVII, p. 352) 1e Con'seil 
d’Efat statua qu’en raison du fait'qu’une 
société anonyme belge Possédait presque 
l’intégralité des actions d’une société ano- 
nyme luxembourgeoise et la dominait fi- 

nanciérement, économiquement et admini- 
strativem‘ent 21 tel point que la 'société lu- 
xembourgeoise n’avait plus de pouvoir 
d’initiative personnel, la ‘société lu'xem- 
bourgeoise dominée était l’organe de la 
société belge dominante, i1 était permis- de 
considérer ‘la société lukembourgeoise .en 

matiére. fiscale comme une filiale de la 
,société b'elge, n’aycmt pl'm 1e paractére d’zm 
.é‘tre jz'trz'dz'que dixtz'mt. 

Enfin un troisiéme arrét du ConseiI d’Etat, 
daté du 21 janvier 1970, No. 6059 du 
réle, toise 1e litige Porté devant lui en 
fonction de critéres économiques. Il s’agis- 
sait en l’occurrence dc déterminer la natu- 
re des réserves' mathématiques que créent 
les compagnies d’assurance pour faixe. face 
2‘1 leurs obligations _d’indemnisation. L‘a 

compagnie await fait plaider que Ia réserve 
mathéinatique ne serait‘ qu’un moyen tech- 
nique de fixer les charges et le passif pro~ 
vbable» l’assureur, mais que cette 'réserve 
n’in'diquerait' pas le Passif réel de. la Corn— 
Pagnie. 

'

- 
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Le Conseil d’Etat n’admit cependant' pa's 

cette thése parce que, argumentait—il, pour 
établir la nature des réserves mathémati- 
ques on ne doit pas .re placer 3211' 19‘ plan 
4’?! rapportx jaridique: entre la compagnie 
et zm ammé de’termz'né, mais sur celui des 
rapponts existant entre‘ la société et Ia’ 

masse des assurés et que dans ces rapports, 
qui reflétenz l’axpec‘i économique des opé- 
rations d’assurance, la- réserve mathémati- 
que me constitue pas desimples opérations 
techniques de calcul, :mais des opérations 
financiéres concrétes.

' 

III. LE DIRECTEUR DES-CONTRIBU- 
TIONS COMME INSTANCE DE 
‘RECOURS. ' 

A. La‘ mature juridiqzze d9: décz'sz'om ren- 
dzze: .rzzr re’clamatz’on par 19‘ directeur ties 

contributions. .

- 

Les sourtes doctrinales sont fort 'rares. 

Dans son manuel «Introduction 51‘ 1a Scien- 
ce du Droit» 1e professeur Pierre Pescatore 
semble déniet la fonctipn ‘juridictiqnnelle 
au directeur des contributions (voir § 272, 
p. 589). Dans son étude intitulée «Le si- 
lence 'de l’admini‘stration en droit luxem- 
bourgeois» et pame au Livre jubilaire du 
COnseil‘ d’Etat‘ (1955,- p. 573, No. 34) 
Maitre Ernest Arendt, avocat 51' la Cour, 
se Pronon‘ce en faveur du caractére juridic- 
tionnel des décisions du diréctcur d’es con- 
tributions. . 

Dans son avis complémentaite du 30 dé- 
cembre 1959 5r 1a proposition de loi sur 
l"-organisation du Conseil d’Etat (Docu- 
ment 'parlementaire No. 6006, Session or- 
dinai're‘1959/60), 1e Conseil d’Etat 5e pro- 
nonce ‘ ‘implicitement contre le catactére 
juridict’ionnelle de la fonction du direc- 
teur des contributions, 10rsqu’il expose: 
<5 . . . la surcharge de Ebesqgne qui pése sur 
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1:: Comité du Contentieux est due princi- 
palement 5. 1a Pléthore des recours fiscaux 
sur lesquels 1e Comité statue en dernier 
resSort, sans que ces recours soient déférés 
au préalable 5. la connaissance d’une juri- 
diotion de premiére instance.» 
La jurisprudence du comité du contentieux 
du’ Conseil d’Etat est cependant en sens 
contraire. Dés 1e 12 février 1930 (Pasicri- 
sie, tome XII, p. 2) 1m arrét statue d’une 
fagon générale que les décisions admini- 
stratives peuvent passer en force de chose 
jugée. Un anrét du 12 novembre 1947 
(Pasicrisie, tome XIV, p. 337), rendu en 
matiére d’accise sur l’alcool, constate qu’en 
rendant sa décision, 1e directeut des con- 
tributions est dessaisi de la cause: 
En matiére d’impéts directs un arrét dfi 
26 juillet 1963, No. 5833 du réle, a dé- 
cidé en termes dépourvus‘ d’ambiguité que 
les décisions du directeur des contributions 
sont des décisz'om juridittionnelles. 
11 a été suivi de deux a’utres arréts dans le 
méme sens en date du 12 octobre 1966, 
Nos 6004 at 6021 du réle. 

B. Playsz'onomz'e d? 14 proce’dure 

La procédure devant 'le directeur des con- 
tributions est caractérisée par deux traits 

qui en déterm-inent la physionomie. 
D’abord i1 n’y a pas de débat contradic- 
toire’ oral Précédant 1a vdécision‘. La raison 
en est évidente. Dans ce procés ne sont 
engagées que deux personnés, ~16 contribu- 
able comme réclamant et l’administration 
fiscale représentée par son directeur des 
‘contributions qui, malgré sa fonction d’in- 
stance ‘contentieuse, n’en restejpas moins 
un fonctionnaire de l’Exécutif. Méme si 

I’On attribue selon la jurisprudence, £1 l’ac- 

tivité d’instance de recours du directeur u-n 
caractére juridict-ionnel, ce fonctionnaire 
combine néan’moins avec cette charge la 
qualité de .membre de l’Exécutif. Elle nous 

semble rendre superfdue dans cette instance 
la Présence d’un autre représentant de 
l’Ex‘écutif qui permettrait de Porter deva-nt 
Ie directeur des contributions un débat 
contradictoire avec le contribuab‘le. 
C’est sans doute 13. position quelque Peu 
hybride de cette instance de recours qui a 
amené 1e Professeur Edgar Schreuder (Les 
impéts sur le revenu, No. 485, p. 457), 
partageant ’l’opinion de la Cour de cassa- 
tion belge sur la fonction juridictionnelle 
du directeur des contributions, 21 en titer 
1a conséquence que le directeur n’a pas 2‘1 

rendre compte de sa décision é l’autorité 
supérieure et que Ie’ministre des finances 
qui lui donnerait des instructions concer- 
nant 1a décision £1 prendre, commettrait un 
excés de pouvoir. 
Un autre trait é signaler découle du précé- 
dent: ‘ 

1.1 .n’y a pas de publicité des débats. Le 
contribua-ble présente par écrit ses griefs 
et ses moyens de fait et de droit. S’il

‘ 

s’avére nécessaire 1e contribuable peut en- 
Core s’expliquer oralement ou fourni‘r, sut 
demande ou spontanément, par écrit.des 
renseignements supplémentaires et verser 
des piéces pou-r corroborer sa thése. 
Lorsque 1e contribuable a eu 1’0ccasion 
d’exposer suffisamment son point de vue, 
1e litige est prét pour étre vidé. 

IV. LE CONSEIL D’ETAT, COMIT=E 
DU CONTENTIEUX, COMME IN- 
STANCE DE RECOURS. 

A. Prexm'ptz'om particulz'ére: relatives 4% 
Comilé du Conteniieux. 

Le Comité du Contentieux siége, délibére 
et rend ses décisions ,au nombre de cinq 
membres, sau-f dérogation par des 101's spé- 
ciales.‘ L’une de ces dérogations 'concerne 
précisément les irhpéts directs. Les gonsei‘l- 
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lets se remplace mutueLlement en cas d’em- 
péchement. 
Les résolutions du Comité du Contentieux 
sont ar-rétées a la majorité‘ des voix. Ac- 
tuellement 1e Comité du Contentieux 
compte deux chambres fiscales. 
Les membres du Conseil ne peuvent déli- 
bérer, s‘iéger ou décider clans aucune af- 
lfaire dans ‘laquelle soit eux-mémes, soit 
leurs parents on a-lliés 'jusqu’au quatr-iéme 
degré inclusivement on‘t un ifitéxét per— 
sonnel. 

‘

‘ 

Les mer‘nbres du VCOmité du Contentieux 
ne pen-vent prendre part aux délibérations 
sur les affaires dont ils ont‘déjé connu dans 
une qualité autre que celle de membrg du‘ 
Conseil d’Etat. Les membres du Comité 
peuvent en outre étre récusés pour les cau- 
ses indiquées par le code de procédure 
CiViIC‘. 

La procédure 5. suivre en matiére conten- 
tieuse a fait l’objet d’un‘ ‘réglement grand- 
duca-l du 21 aofit 1866, couramment cité 

dans le présent rapport. ' 

Le secrétaire du ‘Conseil dé-livre les expé- 
ditions des décisions rendues par le Co- 
mité du Contentieux. Ces expéditions .sont 
exécutoites. 

B. N ombre de; requétex (mém‘oirex). 
L’artiole 6‘ du Réglement de procédure 
dispose en son alinéa 2: 
«11 ne pourra y avoir plus .de deux res 

quétes .de la part de chaque partie, y com- 
pris 121 requéte introductive». 
Cehfe prescription nOus parai‘t, nous l’avons 
déjz‘z exprimé, excessivement rigoureuse. Si 
elle peut se défendre Pour les instances 
oil le Comité du Contentieux siége comme 
juge d’annula'tion, nous pensons que son 
application soit inopportune -et Préjudicia- 
ble 51 la manifestation de la vérité dans les 
instances oil le Comité siége‘ comme juge 
du' fOnd. De toute fagon elle ne peut 
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satisfaire en matiére de procédure fiscale 
01‘1 deux requétes‘ ‘de part et d’autre sont 
dans la majorité des cas notoirement in- 
sufifisantes Pour instru-ire convenablement 
1e litige et pour clad-fie): 165‘ positions du 
contribuable et du' fis_c. 
L’application de cette prescription compli- 
q’ue, d’autre part, inutilement ,la. téche du 
Comité’ du Contentieux c’onsistant essen- 
tiellement dams une bonne administratiqn: 
de la justice. La limitation des requétes au 
nombre de deux sera'it, enfin, incompré; 
hensible en matiére fiscale 01‘1‘ aujourd’hui 
'comrne avant-guerre l'es instances de re- 

cours 'statuant au fond sont chargées d’ex- 
amine: d'office et dans leut ensemble les 
cas d’imposition litigieux qui ‘leur sont sou- 
mis. 
Aussi avons-nous déje‘t signalé 1e revire- 
ment dc jurisprudence qui s’est produit 
dans les chambres fiscales‘ en ce qui con- 
ceme 1a nature impérative de la prescrip- 
tion limitant 2‘1 deux, de part et -d’autre, le‘ 

nombre des requétes. 
Le Comité du Contentieux semble donc 
adopter actuallement en matiére fiscale la 
régle applicable er; procéd-ure civile: Les 
parties sont admises é échanger autant de 
corps de 'c’oncl‘usions qu’eLles estiment nés 
cesSaifes é appuyer» le’urs prétentions res- 

pectives. Signalons sous ce rapport l’arrét 
CE, fort i-ntéressant du 4.3.1964, No. 5681 
du rélg, qui fait, sembde-t-il, tacitement 
applicatifip d’un principe inscrit en matié— 
re d’intervention_ dans le Réglement de 
procédure: Le troisiéme mémoire du re- 

quérant est écarté non en tant que troisié- 
me 'rnémbire, mais parce qu’il a été dé-h 
po$é aprés 1e rapport du conseiller-rappor— 
teur seulement. 

C. Prace’dztre contradittoire et secret fiscal" 

La communication :1 1a partie adverse des 
piéces dont une Pattie ‘entend se servir 
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pour entrainer la conviction du juge con- 
stitue l’une des Principales manifestations 
de la procédure contradictoire. Il peut at? 
river ‘en droit fiscal que l’obligation de 
communication entre en conflit avec une 
autre régle fondamentale du .droit fiscal, 1e 
secret fiscal. . 

Le secret fiscal fait 'l’obj-et 'du § 22 A0 qui 
dispose que le secret fiscal est inviolable.- 
Le Iégislatur‘ attribue au respect du 'secref 
fiscal une’ importance telIe qu’il‘a fait de 
sa violatiOn déns 1e §412 AO un' délit sui 
generis‘ sanctionné d’ar'nende et d’emprii 
sc'mnement jusqu’z‘t six mois. ' 

Comma l‘e .contribuable est obligé de com- 
muniquer 2‘1 l’admin-istration fiscale‘ sans 
réserve ni réticence aucune dans la procé- 
dure d’imposition tout ce qui sur la plan- 
farnilial, social, écohomique, financier, 
professiormel, pe‘ut affeéter sa situation 
fiscale -— y compris les faits et actes £1 in- 

cidence fiscale, contraire's 2‘1 la loi e1: aux 
bonnes moeurs —— i1 faut que le Secret de 
ces renseignements ‘soit gara'nti. Tofnbent 
sous la protection du secret fiscal ‘non 
seulement les débiteurs d’impét, mai’s tous 
les cbntribua-bles ‘au sens pro‘cédural du 
mot, qu’ils soient ou deviennent ou non 
débiteurs de cotes d’im’pét, qu’ils soient 
mis A contribution par I’administmtion a 
tort du é raison. ' 

4 - 

Un des cas les plils courants 01‘1 l’tflr'Jligza,~ 

tion de communique: les piéces peut entr'er 
en donflit avec l’obligation au secret fiscal 
se renconfre, lorsque 1a juridiction fiscale 
est obligée de fender sei conviction, 2‘1 dé- 
féut d’autres‘ éléments probants 011 com- 
Plémentairement a des éléments 2‘1 éux seuls 
insuffisants, sur des objets de compafaison 
ou‘ sur des exploitations de' comparaisoh

I 

(ent'reprises similaires).
V 

Le §22 A0 défend la communicfitioh au 
contribuable en litige des noms, objets ou 
etitreprises Hes contribuables servant £1 titre 
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de comparaison. D’autrexparg pourtant, ne 
rien communique: au contribuable des élé- 
ments de comparaison qui‘ serviront 1e cas 
échéanté 1a juridiction de former 53. con- 
viction ,au 'détriment du justiciable, heurte 
le droit de défense de ce demier et revient 
é utilise: centre lu-i des Piéces secrétes. 
Peut-étre la communication permettrait— 
elle au plaideur d’établir que des objets ou 
exploitations présentés comme comparables 
me 16 sent upas -et sont dés lors impropres 
é. intervenir dans la formation de la con- 
viction vdes juges. 

On pourrait envisager d’éIuderl vla difficulté 
en demanda'nt aux personnes [protégées'par 
16' secret f-i‘s'ca'l de consentir '21 la divulgation 
des données fiscales qui les concernent. 
Si cette solution permet :dc sortir, dams cer- 
tains cas, de l’impasse, elle ne satisfait ce- 
pendant pas -sur Lle plan des principes. 
Dans nombre de has les Personnés {proiéi 
gées refuseront 2‘1 hon escient Ieur consen- 
tement. Ainsi les commergants et industriels 
ont-ils généralement intérét 51 ce que leurs 
concurrents n-e soient pas informés sur les 
caractéristiques techniques et organisatrices 
de leur' entreprise. 
Cet intérét subsiste méme souveht entre 
entreprjses imbriquées au point de vue ad- 
min-istratif, éconornique ou finanhier. 
Le consentement de la personne protégée 
ne .peut pas constituer‘la solution pleine- 
ment safisfaisante si‘Ll’on se représente que 
le secret fiscal n’a pas seulement ‘été in-- 

stitué dans l’intérét privé, 'mais, comme 
nous l’ravons exposé, également- dans l’in— 
térét public. A ce sujet ~il ‘faut d’abord 
soulever '1a~ question si la-personlne proté- 
gée, dont le consentement ést soflicité, est 
toujours é méme de prévoir 'et de m'esurer' 
1a «portée exacte et les conééquences de 5011 
assentiment. En .outre la. question se pose 
si, dans bien des xcas‘, 1a personne protégée 
n’est pas nioralement excédée pat la de- 
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mande'tendfint 2‘1 obtenir son co'nsentcment 
et n’esti-rne pas, a tort on a raison, ne pas 
pouvoir 1e refuse: pour des raisons d'op- 

~ Portunité. ' 

Le probléme se pose finalement si, en fai- 
sant dépendre 1e secret fiscal de la seule 
décision de la personne protégée, on n’a— 
boutit 13215 cm pratvique A la paralysie et 51 

l’inef'ficacité'de cetté institution équivalent 
£1 sor_1‘ absence- La' conséquence en serait 

que les contribuables manifes'teraient dans 
leurs déolarations fiscales ‘la réticence que 
l’institution‘ du secret fiscal a préc-isément 
pour but d’élir'niner. ' 

Aussi certains auteurs émettent-ils l’opini- 

on que l’accord dé 1a personne protégée de 
fourhiré des tierces personnes des renseig- 
nements sut'sa- situation fiscale ne suffit 
pas en'duiLméme Pour just-flier -la divulga- 
tion, mais‘ qu’ill appartiént encore é -l’auto~ 
rivté ou é la juridiction appelée 2‘1 communi- 
que: 011 5, fairé communique: ces renseigne— 
ments d’apgaréqier l’opportunité de 19. di- 

vulgation, 
Le probléme que nous Venous vd’exposer au 
Sujet du cOn-filit entre le principe du catac- 
tére contradictoire de \la prOcéd-ure ef celui 
du secret rfisca‘l ‘sfest po‘sé égale-ment en 
France 013. 1e législateur a oherché £1 lui don- 
ner une solution, qui, nous semble-t-il, 
n’embrasse toutefois Pas‘ 1e pxobléme d'ans 
toute sa complexité. La loi y zprévoit 1a 
communication aux contribuables des élé- 
me‘nts contenus dans le dossier présepté par 
l’administration fiscale au tribunal y dom- 
pris ceux relatifs aux bénéfices ou chiffrqs 
d’affaires de tiers. 
Mais, en we de sauvegarder 'le secret fis- 

cal, ces éléments concer-nant les tiers ne 
peuvent étre communiqués que Sous forme. 
de moyenne. Le tribunal, par .contre, peut 
demander pour son intime conviction com- 
munication en chambre du ICOnseil'de l’in— 
tégralité des documents concemant les tier- 

DR. JEAN OLINGER 

ces personnes (art. 90 de la loi‘ du 28 dé- 
cembre 1959 formant -le §6 \de Particle 

1938 du code généml des impétsj. 
Le Con‘seil d’Etat, comité du co’ntentieux, 
a eu l’occasion é deux reprises d’examiner 
cerfains aspects du probléme 'Préexposé. 
Dans la premiére affaire, vid‘ée par arrét 
CE. 'du 20.6.1956, No. 5014/5015 'du 

réle, u-ne des questions litigieuses était de 
savoir s-i aux dates respectives des 31.12. 
1946 ‘et 31.12.1947 certaines marchandises 
du contribuable commergant avaient subi 
une diminution dc valeur en-dessous .du 
prix d’vuisition ou de tevient («Anschaf- 
fungs- Oder Herstellungskosten») permet— 
tant au contribuable Ad’évaluér ces marchan— 
discs 51 Cette valeur économique inférieure 
(«Teilwert»). L’administration dés contri- 
butions contestait cette dépréciation de va- 
Ieur. Le: Comité rdu Contentieux, s’estimant 
insufifisamment éclairé, institua une expera 
tise aux fins d’examiner si les; marchandi- 
ses avaient subi aux dates-clef préindiquées 
une diminution de valeur au~dessous du 
prix d’acquisition ou de revien-t. Les ex- 

perts furent habilités a 's’entourer de tous‘ 
renseignements‘et a entendre‘ méme de tier- 
ces personnes. . 

Dans leur rapport les experts arrivérent A 
la conclusion qu’aucune'dépréciation effec- 
tive n’avait existé ni sur le marché de gros, 
ni sur cehii du détainl. A J’appui de lefiur's 

conc’lusiqns ils invoquaient les consta-ta- 

tions faites auprés‘ de trois commergants de 
la méme branche que le requérant, dont ils. 
n’ihdiquaient cependant pas les noms dams 
leur rapport. - 

Le ‘requéra-nt fit va'loir 2‘1 l’encontre du rap~ 
port d’expertise comme-moyen de nullité 
que les ‘droits de la défense avaient éfé vio- 
les, les parties n’ayant pas été appelées 2‘1 

assister auprés des tierces personnes. aux 
opérations relatées dans le rapport d’exper— 
tise ret les experts n’ayent 'pas indiqué les

l 
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noms des cOmmergants auprés desquels ils 
s’étaient renseignés. Ces moms avaient, tou- 
tefois, été communiqués sous pli séparé au 
conseiller—président de chambre. 
L’arrét rejeta ces conclusions sur la base 
des motifs suivants: 
«Considérant quer s’il.est admis que sous 
peine Ide, nullité du rapport rd’expertise, les 
parties doivent étre appelées aux opérations 
essentielles des experts, _il n’en est plus de 
méme lorsque, comme gen l’espéce, i1 ne 
s’agit plus que de prendre certains renseig— 
nements auprés de tierces personnes; 
que s’agissant de simples constatations ma~ 
térielles et de la documentation de décla-ra- 
tions Précises rde tierces personnes que les 
experts étaient spécialement chargés de re- 
cueillir, i1 n’y avait pas d’obligation pdur 
ces, :derniers de provoquer l’assistance des 
parties aux dites opérations, 1e droit‘de la 
défense de celIes-ci étant suf-fisamment sau- 
vegardé par la possibilité de libre discus- 
sion des renseignements supplémen-taires 
devant 1e Comité du Contentieux; 
Considérant que la circonstance que les 
experts. n’ont .pas indiqué 1e nom- des com- 
mefgants auprés .desquels ils se sont ren~ 
seignés n’est pas de nature 2‘1 voir refuser 
toute valeur 321 leur rapport, a-lors qu’il 
faut admettre que les motifs de leur fagon 
d’agir consistent spécialement dans les héL 
sitations de ces commergants de prendre 
Position dans un litige concernant un col- 
légueg~ 

que d’un autre cété, .l’objectivité des ex- 
perts n’a pas été révoquée en doute; 
Considérant qu’il ressort vde l’ensemble des 
investigations des hommes de l’art rela-tées 
dans les détails dans leur rapport supplé- 
mentaire que pour {les marchandises ,en 
stock. .. aucune dépréciation effective n’a 
existé . . .;» ' 

Dans .une deuxiéme affaire, vidée par arrét 

CE. du. 5.7.1963, Nos 5721 et 5722 du 
réle, 1e requérant avait demandé Ia com- 
munication de deux rapports de service in- 
terne de l’administration des contributions 
fa-isant partie du‘ dossier fisca-l de la socié- 
té é, responsabilité limitée’X, dont 1e re- 
quérant était associé et qui, de l’avi‘s de 
l’administration des contributions, avait 
fait 2‘1. ce dernier une distribution de béné- 
f-ice occulte que le requérant contestait. 
L’arrét a eu l’occasion de se Prononcer Sur 
deux principes importants. 
Le premier concerne I’étend’ue du droit 
d’inspection des dossiers ,f-iscaux par le' 

Comité du Contentieux. 
A ce sujet i1 résulte de l’arrét que le Co- 
mité du Contentieux a, en 53. qualité de 
juge du fond, dans la procédure diimpo~ 
sition les mémes droits que l’administra— 
tion. Le Comité a, par conséquent, le droit 
de prendre inspection du dossier fiscal in- 
tégral du contribuable sur l’imposition du- 
quel il est appelé a .statuer. 
Mais il a, en plus, 1e droit d’obtenir com-,- 
mun-ication du dossier intégral de contri-

\ buables tiers, si l’administration invoque a 
l’appui de l’imposition litigieuse ‘des dony 
nées et renseignements puisés dans les 
dossiers fiscaux de ces tierces Personnes. 
En deuxiéme lieu l’arrét affirme 1e Prin- ‘ 

cipe que 
«l’obligation au dépét et i la communica-- 
tion conce'rne dewfagon générale toutes les 
piéces dont une partie entend’ se seryir 
dams l’instance en vue d’établir ses préten- 
tiOflS.» 

Par la suite i1 tempére cependant la portée 
de ce principe en statuant comme' suit 5. 

l’égard de l’actio ad exhibendum é laquelle 
le requérant await eu recours: 
«Considéra-nt que bien 'que notre droit ne 
consacre pas formellement .l’existence d’une 
telle action, il‘ est admis qu’une pantie peut 
dema-hder au juge la communication d’une 
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piéce par l’advers’aire, p0ur autant que 
cette Production Parait nécessaire 21 la ma- 
nifestation de la vérité; que d’aprés l’opi- 
nion généralement admise, i1 appattient 
aux jutidictions d’apprécier l’utilité des 
productions de Piéces demandées par les 
parties». 
11 est impossible de formula: une rég‘le 

générale sur ‘l’étendue des obligations de 

DR. ‘ OLINGER 

~c0mmuniquer aux contribuabl‘es engagés" 
dans les procés fiscaux des données et ren- 
seignements concernant d'autres contribu- 
ables, étrangers aux litiges. 
11 est pafeillement impossible d'énoncer 
sous for-me générale sous queues conditions 
‘I’obligation de communication d_oit s’effa- 

cer au profit du secret fiscal. Ce‘s questions 
né peuvent étr_e que décidées. de cas en cas, 

V. RENSEIGNEMZE-NTS STATISTIQUES SUR LE CONTENTIEUX RELATIF A- 
L’ETABLISSEMENT DES IMPOTS DIRECTS. 

A; Apergu génémll.) mr l’ac‘tz'w'te’ contentiewe en matiére d’z'mpo‘ts directs. 
a. Réclamations portées devant le directeur des contributibns. 

1946-1973 19702) 19712)'~ 19722) 19732) 

Réclarnations i-ntroduites 5.059 
Récla-mations vidées au total 4.612 

(1 + 2) 
(a) par décision 
( formelle

1 

(b)- par voie .de 
( procédure 
( simplifiée 

2 Désistemmts 

184 188 122 . 
. 151 

174 209 159 183 

35 85 40 32 

62 68 48 64 
77 '56 71 87 

b. Recours pottés devant 1e Conseil d’Etat, comité du contentiefix 

1946-1973‘ 19702) 19712) 1972257 19732) 

Recours introduits 814 
Recours vidés au‘total (1 + 2) 748 
1 Arréts rendus 288 
2 Désistements 460 

8 23 14 8 
12 20 10 5 
7 3 5 3 
5 17 ' 

5 2 

1‘. Les chiffres indiquent 1e nombr’e des réclamations et recours, sans égard au nombre d’années 
Id’imposition que ces réclamations et recours englobent. Dans plus de‘ 50% des cas ulne réclamationv 
an un recours est dirigé contre différents genres d’impéts ou/et différentes années d’imposition. 

2. ~11 n'y a aucun lien entre les réclamations et recours introduits au cours d’une année et les
' 

réclamations et recouts vidés au cours delaméme année. ‘ 
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B. Situation du contentieux relatif é l’z'mpét 5w [9 revenu 1967 421 31.12.1972. 
1. Impositions' établies ............................................................ 

418 

(Impét sur le revenu .des PersonnesPhysiques et des col-lectivités, fixé par 
bulletin -d’imp6t, 2‘1 l’exdusion des impositions des personnes physiques 
intervenues Par voie de reteriue a la source) 
1.1. coflectivités 

A 

1.625 unités 
1.2. personnes physiques 46.611 unité’s 

Impositions e’ntreprises par réclamation deveint le vdireoteur des 
contributions au 31.12.1972 .............. ‘ ................................... . .. 

(:= 0,44% de 1.) 
Réclamations vidées am 31.12.1972 .. ................ 

t 
...................... “ 

3.1. Paf décision directoriale (= 743% de 2. 
formelIe 42 

I . 
(= 24,8% de 3.) 

3.2. par voie de procédfire 
simplifiée (§ 94 de la ~10i 
génémle des impéts) 60 

3.3. par désistement 67 

Réclamations en suspens au 31.12.1972 ..... ...... 

Décisions directoriales entreprises au 31.12.1972 par recours deva-nt 1e 
Conseil d’Etat ..... 

,.Recours vidés au 31.12.1972 

Recours £1 vider au 31.12.1972 ............................. .- ..................... 

48.611 

226 

’169 

57 

15 

13 
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DEVELOPMENTS IN INTERNATIONAL T’AX‘ LAW 

IRELAND 
White Paper on Capital Taxation: 

Fofiword byflae Minister for Finance 
The Parties to the National Coalition 
agreement undertook in their pre-election 
document entitled “The Cost of .the Na: 
tional Coalition Programme” to 

' 

replace 
estate; duty by a new form of taxation of 
capital. "

. 

In by Budget Statement of 16 May, 1975, I 

reaffirmed the commitment of the Govern- 
ment in relation to estate duty. Because 
of the need for detailed consideration of 
the matter, hOWever, and because I felt it 
desirable to allow all interested-Parties an 
opportunity .to give their _views, I indi- 

éated that a White .Paper would be pu- 
blished before any radical re—shaping of 
our system of capital taxation was made. 
In [the interim I announced a number of 
measures effective from 16 May, 1973, to 
alleviate considerably the burden of estate 
duty in those cases'in which hardship was 
most likely to arise under the present sy- 

‘ 

stem. The. effect of these measfiges was to 
relieve, 25% of estates of the' burden. of 
estate duty. The measures included sub- 
stantial increases in the abatement of duty 
on property passing to widows and 
children, an increase in the general exemp- 
tion limit, a valuable cc’mcession in favour 
of insurance policy benefits and super;- 

annuation death benefits and an increase 
in the limit for artificial valuation of agri- 
cultural land. Over 50% of farmers pre- 
viously liable Were thereby relieved of all 
estate duty liability. 
This Paper examines the present system of 
capital taxation in this country, assesseS'its 
strength and weaknesses, compares it with 

Bulletin Vol. rXXVIII, October/ottobre no. 105 1974 

systems operating in other countries, e.g‘., 
the United Kingdom and other members 
of the European Economic Community, 
and finally indicates the Government’s de- 
cisions on a broad outline of a new system 
of capital taxation. 1 

~ Vérious organisations have al‘reétdy indi- 

cated their desire for consultations on the 
propOsed system of capital "taxation. There 
are dou‘btle'ss mahy others who will also 

wish to make representations or sugges— 
tions in the light of the proposals in this 
Paper. All those interested are invited -to 

make their representations to the Depart- 
ment of Finance? Government Buildings, 
Dublin 2, not later than the end of June, 
1974. 

28 February, 1974. 

Chapter 7 

Propoied :ystem of capital Iaxatz'on. 

83. This Chapter contains an outline of a 

system of capital taXatiOn which the Go- 
vernment consider necessary in Irish cir- 

cumstancés, having regard .to the main 
objectives of capital taxation and to the 
considerations which shOuld govern the 
choice of various capital taxes as set out 

1. We acknowledge that the following material 
is‘ reproduced from '"Cépital Taxation’l’, a White 
Paper laid by the Minister for Finance before 
each House of the Oigeachtas, 28 February, 
1974. We are reprinting chapter 7 because of its 
significance.

' 
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IRELAND: WHITE PAPER ON CAPITAL TAXATION 
in earlier chapters. Schemes of. the indi- 
vidual capital taxes are sketched in the 
broadest manner, the object being to give 
a general indication of the form the taxes 
might take. The taxes covered are a. capi- 
ta-l gains tax, an annual wealth tax and a 

Icapital acquisitions [tax which would tax 
property passing by way of“ gift during 
life and by way of inheritance on death. 

Capital gains tank. 

84. Proposals for a capital gains tax which 
might be considered suitable for this coun- 
try are outlined below. For assets pwned 
on the commencement date, only the gain 
attributable to the‘period from that date 
up to the date of disposal would be char- 
geable. . 

N flare of c/aarge 
85. Subject to certain exceptions and. 
exemptions, all forms of Property, Wher- 
e'ver situated, would be assets for the pur- 
pose of the tax. The term Property would 
include debts, options, foreign currency, 
business or professional goodwill or copy- 
right. Interests in, or rights over Property, 
as for instance, the right to exploit copy- 
right or a lease of plant, would be re- 
garded as assets. 

Omm‘om of charge 
86]. Liability to the charge would arise 
Wh‘e'nevera gain was made on the disposal 
of an asset. For this purpose disposal 
would include all changes of ownership 
and the divesting by the owner of his 
rights in or over the asset by sale, ‘ex- 
Change or transfer except such transfers as 
would constitute a gift under the-proposed 
capital acquisitioris tax. De‘a-th would not 
be regarded 'as a dispOswl. 

"A winding up 
of a company or compulsory acquisition 
would constitute an occasion for a charge. 

Disposals betweén spouses would not give 
rise to a chargeable gain or an allOwable 
loss. 

Taxpzzyer - 

87. All persons, including individuals, 
companies and unincOrporated bodies 
liable to income taxation who are resi- 
dent in the State would be liable to tax on 
the disposal of chargeable/assets, Wherever . 

those assets are situated. A non-resident 
would be liable only in respect of capital 
gains on the disposal of real estate and 
business assets in the State. Persons who 
now enjoy a limited exemption from in- 
come tax would be liable in respect of 
capital gains. Thus, for example, compa- 
nies, qualifying for export sales relief and 
cooperative societies Would be chargeable. 
On the other hand, such bodies as ap- 
proved superannuation funds, qualified 
friendly societies and charities which are 
now wholly exempt from income tax, 
would, not be liable. 

Valuation 
88. The general Principle of the compu- 
tation of capital gains would be that from 
the consideration received for the disposal 
of an asset deductions would be made foi- 
the following: -—— 

' 

;

I 

(a) the cost of acquiring the asset indu- 
ding incidental costs; 
(b) eXPenditure wholly and exclusively 
incurred to improve the value of the asset 
or‘ to maintain the'owner’s right over it; 

and 
(c) expenditure incidental to the disposal 
of the asset. 
Any part of the Consideration on a dis- 
posal which would be chargeable under 
the rules of income taxation would not 
be included as a receipt for the calculation 
of chargeable gains.. Only gains relating 
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to the period after the commencement date 
would be chargeable in the case of assets 
owned at that date. For this purpose, 
where the assets are quoted shares and se- 
curities or land which has acquired deve- 
lopment value as for example agricultural 
land which has become zoned for housing, 
the market value at the commencement 
date would have to be ascertained but the 
amount chargeable would be limited to the ‘ 

gain over the 'Whole period of oWnefship 
if it were less. For other assets the-gain or 
loss would be computed by apportionment 
on a time basis ove; the Whole period of 
Ownership. Where an asset had‘ been held 
for more than ten years before the com- 
mencement date, and where actual cost 
figures are not available, it would be 
deemed to have been acquired on the 
coxzesponding date ten years previously, 
and the capital gain would be apportioned 
as between the ten year period up to the 
commencement date, and the period sub- 
sequent to it. Only the amount attribut-v 

able to the latter period Would be taken 
into account. ‘The taxpayer, however, 
would be given the option of electing to 
have the gain computed by >reference to 
rthe market value at the commencement 
date. 

Rate of Tax 
89. (21) There wOuld be a separate charge 
.at the rate of 55% on capital gains from 
the disposal of. all fOnms of Property (with 
certain exceptions) which arise to indivi- 
dualé. or companies and_which are not, at 

present liable to income tax. 
(b) Where it Would be to the taxpayer’s 
advantage, e.g. if he had a masonably low 
income tax liability, an alternative basis of 
charge could .be Permitted in the case of 
individuals whereby they would be taxed 
as if half of the capital gains up to 

£ 5,000 and the whole of any gains in 
excess of £ 5,000 were charged to incOme 
taxation as investment income. 
Examples of the tax assessment in respect 
of capital‘ gains are given in the Appendix 
(not reproduced). 

Exemption: and relief: 
90. The following might be considered 
for exemption in appropriate circ‘uipstan— 

ces—x— 

(a) Gains up to, say, £ 15,000 from dis~ 
posed of a principal private residence; nor- 
mal life assurance policies; g0vernmen‘t se- 
curities; important works of ant and simi- 
lar objects subject to the same conditions 
as will apply in the case. of annual wealth 
tax, and winnings from betting, lotteries 

and swéepstakes up to, say, :6 15,000 in a 
year.

‘ 

(b) Capital gains by an individual not ex- 
ceeding; say, :6 500 in a year; and ’ 

disposals by an individual in any year of 
tangible movable property Worth less than, 
say, 1) 2,000. 
(c) Allowance WOuld be given for losses 
which would be computed in the same 
manner as chargeable gains, but the losses 
would be allowed only against_ chargeable 
gains and not against other income. 
((1) Sale; wit/yin tine family of farm; and 
family bzm'nenex _on retirement. 
In order not to place any obstacle in the 
way of transfers of farms or businesses 
Within the family, prOvision could be made 
that the disposal of farms Or family busi- 
nesses 'for a consideration of up to, say, 

:6 150,000- would'not attract liability to the 
tax. To prevent abuse there would have to 
‘be a safeguard and this exemption would 
apply only once during the life of an in- 
dividual, and the individual would be re- 
quired .to have owned the farm or busineés 
for at least ten years. 
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(e) Trade duet: 
Provision could be made whereby payment 
of tax on gains from the sale of certain 
trade assets could be deferred if the pro- 
ceed‘s of the sale were used to acquire new 
assets of a similar type for exclusive use 
in the trade. Thus, instead of paying tax 
on the gain, the trader could have the 
amount of the gain deducted from the 
cost price of the new assets and this pro- 
cess could .be continued according as assets 
are renewed. On their final disposal, the 
tax would be charged. The type of assets 
to which this relief would apply would 
include land and buildings, fixed plant 
and machinery and goodwill. 

Administration 
91." (a) The procedural arrangements of 
the code relating to income taxation would 
apply in assessing and collecting the .tax 

on capital gains. A return of capital gains 
would be given on the annual tax form 
and assessments would be made by the 
inspectors of taxes. Matters in dispute 
would be dealt with under the usual 
appeal procedures. 
(b) Interest would be charged on tax in 
arrear. 

(c) Penalties Would be provided to en- 
sure compliance with the legislation. 

Ammal wealtb tax. 
Nature of charge 
92. (a) Subject to the exemptions men- 
tioned later, the tax would be imposed on 
the market value of all property, real and 
personal, of every kind whatsoeVer of 
which a; person is competent to dispose or 
in which he has any beneficial interest. 
As the tax would apply to net wealth only, 
iprovisibn would be made for the deduc- 
tion of bond fide debts and encumbrances. 
.(b) The [tax would apply to all property, 
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wheresoever situatefi, of persons domiciled 
or ordinarily resident in the State and to 
property in the State of Persons not so 
domiciled or resident. 

Occaxion of charge 
93. The wealth of the taxpayer would be 
valued on, say, the last day of the tax year, 
at present the 5th April. As a fixed annual 
date invites evasion, safeguards would be 
introduced to protect the tax base from at- 
tificial depreciation of the market value of 
assets. 

Tzzxpayer 
94. (a) Basically, individual persons 
would be the taxpayers. Legal persons as 
such, for example, companies, partner- 
ships, etc., would not normally'be regarded 
as taxable entities. The interest of the indi- 
vidual’ in these concerns would be taxed 
in the hands of the individual. In special 
circumstances it might bé found essential 
to treat certain entities as taxable units, 
e.g. private non-trading companies and dis- 
cretionary .trusts, with perhaps the elimi- 
nation of any initial exclusion applicable 
to individuals. The wealth of the family, 
that is, of husband, wife and minor 
children would be added tOgether to form 
one taxable unit.

' 

(b) The beneficial owner of the property 
would be liable for tax. For the purposes 
of the family unit the husband would be 
primarily liable but 'separate' assessments 
would be made if required. Trustees and 
any other person in Whom an interest in 
Property is vested would also be liable for 
payment of the tax. All or any of these 
persons would be required to disclose and 
return details of' the property. The Re- 
venue COmmissioners would have ‘the 
usual powers to call for accounts, infor- 
mation, etc., and the taxpayers would have 
the usual rights of appeal. The tax would 
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be a charge on the property and remain a 
charge in‘ the hands of a purchaser; Clea- 
rance certificates would be required in the 
event of sales;

' 

Valuation 
95. (a) Property would be liable at its 

open market value, with special provisiéns 
for some items such as shares in Print? 
companies and agricultural land. Provision 
would also be made for the valuation of 
permissible deductions such as annuities. 
Taxpayers would submit- .their own valu- 
ations. Provisional assessments would :be 
made on those values which would then 
be subject to review by the Revenue Com- 
missioners. The Commissioners would 
have power to.ca11 for accounts, certifis 

cates, etc. and to appoint valuers. Tax- 
payers would have the usual rights of 
appeal. 
(b) In recognition of the fact that :the 

rate of return from firming is low when 
calculated by reference to current market 
values for agricultural land it is proposed 
that agricultural land up to £200,000 
would be valued; at 50% of market value. 
Any excess over .£ 200,000 would be as- 

sessed'at «full market value. The tax as- 

sessment on sample farm estates is shown 
in the Appendix. This favourable treat- 

ment of agricultural land would be con-‘ 
fined to genuine farmers i.e. those who 
work the farm on a. full time basis and 
whose wealth consists mainly of the farm. 

Rate of tax - 

96. (a) Assessments would be made on 
single taxpayers Whose total Wealth ex- 
ceeds £ 40,000. All wealth of such persons 
over :6 30,000 would be subject to the tax. 
The corresponding figures for a married 
man wOuld‘ be £ 60,000 and f 50,000. The 
reason for the £ 10,000 gap is to minimise 
administrative costs both in the‘ private 

and the public sectors. Progressive rates, 

on the successive slice system, might be as 
follows: 1 

11/2‘% on the value of an estate worth 
between £30,000 and £100,000 (single 
Persgn) ‘ 

11/2'% on the .value of an estate worth 
betWeen £ 50,000 and £ 100,000 (married 
person) 
“2% on the valu‘e of an estate woxt'h be- 
tWeen £100,000 and ;£ 150,000 
21/2% on the value of an estate worth 
over £ 150,000.

' 

The tax assessment in sample estates is 

shown in the Appendix. '

I 

(b) There will be no overall limit on the 
proportion of total income which may be 
taken by income taxation and annual 
wealth fix. To mitigate possible hardship, 
appropriate adjustments will be made in 
the higher rates of income taxation. 

Exemption: and relief; . 

97. As owriers of property below £ 40,000 
(single) and .£ 60,000 (married) would be 
totally exempt from tax, specific exemp- 
tions would appear to be unnecessafy. Im- 
Portant Works of art and other objects of 
natiOnal, scientific, historic or artistic 

interest would be exempt if they remain 
in the country and the public have reason- 
able access to them, For social, administra- 
tive and other reasons, however, it might 
emerge afte: some experience of the ope- 
ration 'of the tax. that some other specific 
exemptions should be introduced. 

Admifiiytmtz'on * 

98. (a) The tax would 'be undér the care 
and management of the Revenue Commis- 
sioners. An annual return of wealth would 
‘be given by the taxpayer. 

‘ ‘ 

(13) Interest would be payable on tax in 
arrear. 

(c) Fairly heavy penaltiés would "be ne- 
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cessary to prevent nondisclosure of assets 
or of essential information or other evasion 
of the tax. Serious underyaluation ,would 
also call for penalties but these penalties 
would be imposed only for fraudulent be- 
haviour. 

Cdpz’tal‘ acquixz'tz'om tax. 

99. The present legacy and succession du- 
ties will be abolished at the same time as 
estate duty. Their place will then be. taken 
by a new capital acquisitions tax which 
will have the following major charac- 
teristics': 

—-1 property passing by way of gift at any 
.time during the lifetime of a donor as 
well as property passing on his déath 
as an inheritanée would be_ taxed“ In 
the case of members of thé immediate 
family, the threshold for liability will 
be set af 9. high level of £ 150,000; 

—— it would be levied at progressiVe rates 
on a successive slice system with dif- 
ferent scales of rates for different clas- 
ses of beneficiaries depending on their 
relationship to the person from whom 
the gift or inheritance was derived; — the tax would be levied in respect‘ of 
property in excess of a certain amount 
acquired by any one donee/legatee 
from any one donor/testator. 

Nature of charge 
100.. The tax would bé a charge on the 
property comprised in the gift or inheri- 
tance. It Would be levied 
(i) in the case of donors domiciled in the 
,State or deceased persons dying domiciled 
here-on all their property wheresoever 
situated and 
(ii) in the case of donors who are not 
domiciled in the State \or deceased persons 
who do not die domiciled here—on their 
property which is situated in the State.. 
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Occam'on of charge - 

101. Liability would arise in the case of a 
gift at the déte of the gift and in the case 
of an inheritance at the date of the rele- 
vant death. 

Taxpayer
. 

102. The ultimate liability to pay the? tax 
would .fall on the beneficiary. Concurrent 
liability would attach to donors, executors 
and trustees. 
Valuation 
103. (a) Property acquired would be 
valued at its open market value as at the 
date of the charge. Special provision would 
be made for valuing certain typés of assets 
such as shares in private companies, vah- 

nuities, life interests, or reversions. Usual 
appeal provisions would be available. 
(b) As in the case of annual wealth tax, 
agricultural land will be valued at 50% 
of market value up to £200,000. Any 
excess over £200,000 would be assessed 
at full market value. This favourable treat- 
ment Would be confined to. genuine far- 
mers, i.e., those who work thé farm on: a 
full-time basis and whose wealth consists 
mainly of the farm. 
(c) 30724 fide debts or encumbrances 
(other than the capital acquisitions tax it- 
self) pa’yabl‘e out of or charged on acquisi— 
tions would be allowed'as deductions for 
tax purposes. 

Rate: of tax . 

104. This paragraph gives an indication of 
the structure of the tax, the scale of .rates 
and the exclusions which might be con- 
sidered. The effective rates of tax ate con- 
sidered and .the position is compared with 
the liability to duty which would arise 
under the existing death duty system. 
(a) Beneficiaries would be divided into 
five separate classes—— 
Class I: Spouse and children. 
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Class II: Liheal issue (other‘than those in 
Class I) and lineal ancestors. 

Class III: Brothers and Sisters. 
Class IV: Nephews and Niec‘es. 
Class V: All others. 
The suggested’xscales of rates of acquisi; 
tiong tax for each class are set out in 
Tables I to V at the end of this chapter. 
These scales' apply in effect only to in- 

heritances; in the case of gifts the rates 
would be reduced 'by 25%. 
(-b) The scale of rates of tax for each 
class would apply only to taxable acquisi- 
tions, that is, to the property acquired by 
a. particular beneficiary in excess of his 
appropriate exclusion. In Class I, for ex- 
ample, a spouse or child would be taxed 
only on the property he received in excess 
of £ 150,000. For the other classes, the 
exclusions would be as follows: Class II: 

:6 10,000; Classes III and IV': 1:? 5,000 and 
Class V: :2 2,000. (Small receipts in any 
year would be disregarded — see paras 
graph 105 (a) ). 

' 7 

(c) It is Considered that there should be 
two scales of rates applicable to each class 
-— one referable to alI acquisitions received 
by a beneficiary during the lifetime of the 
donor, the other to the inheritances ac- 

quired on the donor’s death. With a View 
to encouraging dispositions by a donor in 
his lifetime, it is Proposed to set the rate 
applicable .to gifts at a level 25% below 
that for inheritances. This approachwould 
require safeguards to prevent avoidance of 
tax by donors making death-bed gifts to 
avail‘ of the lower rate. This problem 
might be met by introducing a gift-period 
of two years which would have; the effect 
of treating all inter vivos gifts made 
during that time as inheritances and- thus 
liable to tax at the appropriate points in 
the inheritance scales. 
(d) To illustrate the effect of the slice 

system .of rates, Col. (5) has been insert- 
ed in each Table to ,give a irealistic picture 
of what. a donee pays on his total acqui- 
sitions, which would, of course, include 
the amount pf his tax-free éXcIuéion. This 
column might be compared with the final 
column which shows the effective rate of 
tax payable on similar amounts under the 
existing death duty system. The compari- 
son between columns (5) and (6) is mea- 
ningful only in those cases Where the 
entire“ inheritance and the entire estate 
respectively pass to one individual bene- 
ficiary. 
In any Case where there is more than one 
beneficiary no valid comparison is possible 
since the» total amount of inheritance tax 
payable in comiection with a death de- . 

pends not alone on the number of bene- 
ficiaries but on the proportions in which 
the assets are divided betWeen them. It can 
be said, however, that, even in cases where 
an estate passes to one beneficiary only, 
less duty 'is payable under these scales 

(with a few exceptions) than under the 
existing death duty system; Where there is 
more than one beneficiary, the amount 
would be considerably less. 
Examples of the tax assessment in respect 
of sample acquisitions aré given in the 
Appendix. 

Exemptiom and relief: 
105. (a) Acquisitions not exceeding :6 250 
by any person from any one donor in any 
ohe year; 
(b) compensation or damages for perso- 
nal injury —— including damages recovered 
in respect of the death of a deceased per- 
son; 
(c) retirement gratuities or redundancy 
payments from employers, with safeguards 
to prevent abuse through, e.g., Private 
companies; 
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((1) objects of --national,- scientific, historic 
0r artistic ifiterest, subject to the same con; 
ditions as Would apply in the case of the 
annual Wealth tax; '

- 

(e) acquisitions by .charita'ble‘ arid ,Publi'c 
bodies: '

. 

Admiizz'xtmtz’on : 
- 

' ‘ -- A" 

106. ’(a) Beneficiaries would be required, 
to disclose acquisitions; Donots,~tru$tées 

and' exeCutors would- also' be required -.to 
make disclosures within a period of, say, 
one month of the' date of the gift or the 
relevant death. 

VI
' 

(3b) Interest would begcharged'on‘ tax in 
a‘rrear; '

. 

(c) 'Penalfies would 'be provided-for fai-- 

lure toj deliver accounts or to Pay tax with- 
in -the prescribed. period and for failure -to' 
disclosenecesslary information.

‘ 

‘ , 
RATES OF CAPITAL ACQUISITIONS TAX 0N INHERITANCES 

(T421919 I 

_ 
Chm ‘I i 

' 

_ 
SPOUSE ‘AND CHILDREN 

_ 

. 
‘ 

I 
. V 

' Effective 
'C‘Iimulat’ive‘ taxable" 

‘ _ 

‘ ' 

Efféc‘tive 
_ xate % 

' 

Slices 
' 

acquisitions i.e. 
‘ 'Rate % ‘ 

7 

Tax on yafie % on'r' , glider 
ovgr 35,150,000, acquisitions over 

I 

, 

' Column (2). ' total 
_ 

pre‘s'e‘nt 
' £150,000 ' 

_ 

' 

' 
I acquisitions" death duty 

.. _ 

' 

‘ 

system 
(1) (2) “(3) 

' 

(4) (15) (16)!” 

£ " £ £ _
‘ 

‘fi‘rstsbpoo 50,000 25 -12,500 ' 6.25 50
' 

next 50,000 100,000 30 
' 

"27,-5'00. 11,00” 55 
nextSQ,000 150,000 35 45,000 15.00 

_, 
55 ‘, 

next'so'poo- 200,000 ~ ‘ 

540. *65_,ooo 
' 1857' ' ‘ ' 

~55, 

next50,000- 250,000 
' 

45 - 

_ 

.8'7,500 
‘ 
21.81] , 55 

nextsoxao‘Oj 300,000 .50 
“ 112,500 - 25.00 'L 55

' 

Excess 55 "
I 

Note; (1‘)‘ In the case of gifts ifiei‘ viv'os these rates will Be redfigedhbyt 25%.. 
' 

H . . . 

(2) The comparison between col_i1mns (5) and _(6) ig meaningful only? in these cgées'whegg 
the Ientire inheritance and’ .the'entire estate respejbtivel'y pais’s-té" one indiiridual. beneficiary; 
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RATES .OF CAPITAL ACQUISITIONS TAX ON ‘IN-HERITANCES
. 

Table: II 

I 

2614:: 

LINEAL ISSUE (OTHER THAN THOSEWINCEASSI) AND LINEAL .ANCESTORS 
EffectiVe ‘ 

.. ‘ICurnul'atiiIe taxable . 
r ‘ 

:‘ Effectixge 
V 

rate % 
"Slices acquisitions 'iéeg, Tax on *srate-% on 

A 

..ufider' 

ovar£10;060 "acquisitions Over .1 

' 

9Rate,‘%, “Comma-(2): total :21.- .pr‘es'ent 
‘ 

_ 

' 

.." 
' 

; 
: £192,000 

“ 
‘ 

_' 

‘ Waéquisitiéns"? deathduty 
- 

_ 
system 

"(1) (2) ‘ (3)4' (4.) 
‘ 

(5‘) 5(6) 

£§ i£ 
I 

£ a 

first 3,090 ,: 

" " 32-000". " 5. 150 : 115$ '15-: 9 8* 
next 5,opoj;‘:~ sgooov . 1, 7 500, ' 

2.78%- 123. 

next10,090 
j 

. 18,000 . 
; 

' 10 = 
i 1,500 5.56; ‘1'6 - 

nextlop'pm 28,000“ 
‘ 

f 13 ~ €2,800o 
‘ 

7.57; 21 
nextiopoo- ,- 38,000: -' 

1,6, 2 
4,400 .. 9.17? : ~ 237 

next,1o,ooof ‘. 48,000 19: 6,300 - 10:86: 
next.v1o,ooo, " I- 58,000" 223 $8,500 12.505. .‘ '37 
next15;ooo . . 73,000 25:" 12,250 , 14:76. 4'1 

neXt15,000 ‘: 88,000 _ 
28 f 16,450 ' 

v 16,79" . 41 
next‘15;ooo - 

" 103,000: v 31“ 21,100.- x' 18.67? 45 ‘ 

Excess 
X 5 ' 35“" 

Note: ( 1) In the case bfxg‘ifts inzer 1/71/01: these rates Will‘ be reduced by 25%. '. 

f 
- “ ‘

‘ 

(2.) The'COmparisdn' between columns ('5) .and (6,)~is ‘meaningful'only in those cases where 
"the entire inheritance and thenentire estate >respedivply pass ‘tbl .one‘ individual beneficiary. 
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RATES OF CAPITAL ACQUISITIONS TAX ON INHERIT'ANCES 
Table III 

Clan ‘III 

BROTHERS AND SISTERS ' 

Effective 
.‘ ' 

A Cumulative taxable Effective rate % 
‘ Slices acquisitions i.e. i Tax on rate % on I 

under 
over .43 5,000 aacquisitions over Rate % Column (2) ‘-.total presenf 

' 

£ 5,000 3 acquisitions death duty 
. 

- 
3 system 

.(1) C?) (3) (4) (5) i (6) 

L is :5 

first 3,000 3,000 10 300 3.75‘ Nil 
next 5,000 8,000 , 

1'2 900 6.92» 17.2 
next 10,000 '- 

. 18,000 15 - 2,400 10.44.: 22.6 
next10,000 ' 28,000 ‘ 19 4,300 13.03’ 26.2 
next10,0(_)0 

‘ ' 38,000 23 6,600 15.35: ‘ 31.6 
next 10,000 48,000 27 9,300 17.55 37.0 
next 10,000 58,000 . 51 12,400 19.68; ‘ 42.57 
next15,000' 73,000' ‘ 35 17,650 . 22.653 

. 

45,48 
next 15,060 88,000 - 40 23,650 25.43 46.9 
next 15,000 103,000 45 " 30,400 28.15- - 50.5 

Excess 50‘ ' 

Note: (1) In the case of gifts inter viva; these rates will be reduced by 25%. _ 

(‘2) The, comparison between columns (5) and (6) is meaningful 0t in those cases where 
the entire inheritance and the entire;estate respectively pass to one individual beneficiary. 
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RATES OF CAPITAL ACQUISITIONS TAX oN’ INHERITANCES 

~~~ 

Tablé IV 

Class-IV 

NEPHEWS AND NIECES 

: 

Effective 
Cumulative taxable Effectixie rate % 

Slices acquisitions Le. Tax on 'rate % on "pride: 
oirer£‘5§,900 acquisitiorisover ‘ Rate:% Colu‘mnv(2) total, '3':"-"‘présent‘ 

- 

' 7 

£ 5,000 ‘ acquisitions death duty 
‘ 

‘ 

system 

(I) (2) (a) (4) (5)7 !\(76) 

5' £ :6
i 

fiisfi 3,000 3,000 15‘ 450- 5.63‘ S‘ 
*‘"--' Nil? 

né‘xt 5,000 8,000 18 1,350 10.38 “1*- 
” 

17.2 
next-10,000 18,000 22' 3,550 15.43' "’-" 

next,1o,000 28,000 26 ‘ 

6,150 18.64: “ ‘1'.~-‘26.2 

next‘10,090 ‘- ‘ 38,000 ' 30 9,150 21.28‘ - 
“H 

'. $1.6 
nexit110,000 - 48,000 ' 55 12,650 23.87 ' 37.0 
next 10,000 = ssgooo 40 16,650 26.43' 42.57 
next15,000 1 73,000 

' 

45 23,400. 30.00 45548 
next 15,090 ' 

'- 88;000'- ' 50 
' 

30,900 33.23 46.9 
Excess 

' ’ 55' “ 

Note; (1) In the cése‘of'gifts inter viva: these rates will be redficed by 25%. 
(2) The comparison between columns (5) arid (6) is meaningfpl only in th'o'se cases where 

the entire inheritance and the elitire estate respectively paSs'to one individual bé’neficiary. 
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RATES OF. CARITAL ACQUISITIONS; AX ON INHERITANCES 
Table _V 

CLASS V 
v , 

ALL OTHERS . 

V

l

~ 

, 

- 
- Effective 

_ 

- 

,_ Cumulative taxable-V ' 
r . 7-; ‘ .Effectix’re 

I rate % 
Slices . 

-.acquisitions Le. : Taxon - 'rate % 0n :under 
oygr £2500? acquisitions over' Rate;:%« Column (2) - total§ ; 5,,present 

. n - 

_ :£2,000 ‘ 

x «acquisiti‘cfms' death duty 
‘ .. 3 

‘ 5 system 
,=(.1)‘ (2) A 

- (3) 
' 

(4) - 

' (‘5)‘ 
‘ 

:(5) 

z; s ' ' 

j 
as 

, 

g

« 

first» 3,000 3,000, 20‘; i 60Q;.,,-_~ 12.0 : Nil 
next';5,0(:)0 _ ,; s,’ooo- 

.. 22, x 1,700.1;‘2, 17.0 
g 

Nil 
nextfiQO _18,ooo- 

' 

2.5;, 
' 

4,2002 
3 

: 21.0 
g 

.:. 29.6 
nexé10,000 

‘ 

28,900 , 
‘30 ~ 7,200}. 24.0 3‘ "32.81 

n¢gt1050¢0 ; f 
38,0001” 

; 

- 35:; '10,7OQ_=,;-.‘-:' 
. 
26.75} is? 736.8 

nggtflOO - 48,3000-.=- 
._ 4o 1, 14,700». ‘ - 29.40; p. 41.6 

ngxtmo 
.1 
58,000 . _- l 45 ~ 

‘ 19,2003. ‘7 32.00%; “46.4 
A: 

next-15,000 ‘,, . 73,000 - 50 
I 
26,700 g 35.60i <49.6 

next,1‘5‘,000- , 88,000 _- 55., 349.506» ‘38.83i 52.8 
Excess 

‘ 3 ‘ 

.‘ 60 -- ‘ 

; - E 

i , ¥ ., 

Note: ( 1.) In the case of gifts inter viva: these rates, will be reduced‘by 25%. - 

, ‘ 

' (2) The comparison between columns (5) and (,6) is meaningful only _in those cases Where 
mhe entire inhggitahce and the entire estatg :espectivdy pass tonne individual beneficiary. 

(3) The effective rates in column. (6) apply to strangers only. 
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SUPPLEMENTARY 

—— 
to eurogean f taxatian " 

’ 

ESEEJF7‘IEEEEJ-~-

~ 
aria-“ax 

O ‘loosé-leaf. 
’ ' ‘ 

. 

' O 'organized In five Sections for 0 seven volume; A {may location of Information 0 approx. 2,500‘pages ' 
‘ 0 time saving — a practical tax reference serviée, UPDATED EVERY MONTH by shppléfiénfs lof: new and replacement pages, covering every malor'coumry in‘Westérfi-xEuropé'e. . » 

0' Corporate Tax Rates 0- Individual =Taxd‘iates 0 Tax Treaty Texts 
‘0 Abstracts From Offlclal Reports ' 

. .. 0. World-wide 'Tax'Bibliog'raphy' -‘ 

_* First published over ten years ago, this comprehensive" work hasbecome an indisv ' 

" 
' pen’sable work of immediate :rgferenc'e to all who have a seriOus interest in the 
tax' aspects 0f international business. Within its seven campact binders and ’- 

approximately 2,500 pages, you can find at a glance the tax baSes and tax rates 
for both individuals and corporations in each West European country, from. the" 
Br'itish~‘lsle"s.to Portugal and from Scandinavia to Turkey. ' 

* A separate section includes? the English texts (or precise English, translations), of 
more than 100 important tax treaties between West European countries mutually, 
and rwith countries outside Western Europe'(especially Canada, Japan and the 
U.S.A.). A new"feature‘of this- section are special sheets which list all theitax 
treaties signed by each country, including the dates of conclusion, the yanguages _ 

o'f.the‘ official texts, and publications where the 1656 may be =founq‘ in the English 
‘agUage. Treaties“ not yet in .fprCe, or not =yet;rel'eased, are clearly indiCatepi. 

* Also included: abS‘tracts from.official reports (9.9. O.E-.C.D. Draft Conventions, and r 

E.E.C. Dir'ectiVes), 'and a world-wide bibliography of new tax documents and;
{ 

publications. 
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- '..Muld'efpbort — Sarphatistraat 124-4.Am§iefdam'c- " H°llahd'_' " ' 

Amsterdam-Rotterdam Bank N.V. Acéoufit' No. 4151390600 " " 
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TRAITE ET FORMULAIRE DES ASSOCIATIONS 
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THEORIQUE ET PRATIQUE 
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by L. Wallcmac‘o, pubiishgéd by Bruylant, Brus- 
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BRITISH COLUMBIA TAXATION SERVICE, 
.edited P. N; Thbrsteinson, L, Little and 
M. I. O’Keefe. Publ_ished by Richard De Boo 
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-'.the Queen_ Elizabeth Hotel Montreal;r"i9-20'-21. 
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-A,text“of‘ topics on taxation and the addresses of 
the i973 fair cbnfer'edge. The main 'focus of ‘at- 
tention' is' on issues -that have emerged from 

Athe new income tax legislation. With special 
K attention-to the “international taxation point of 

" vieW' a’re‘ ,the‘ following topicsEEflfect of taxes on 
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POTS»~ SUR LES 'BENEFICES DES ENTREPRISES, 
published by Europe§e GemeenSchap’pen, Bnis- 
sels, 1972. 125' pp., 115 pp., 113 pp. 
A report prepared by the special committee with 
respect to the determination provisions in the 
tax laws of the six member countries of the 
EEC of business profits for purpose of income 
taxation.
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Available in' English, German, French and 
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EUROPEES KARTELRECHT ANNO 1973, 
by P. Verloren van Themaat, G. J. Linssen, B. 
Baatdman, e.a., Published by Kluwer, Deventer, 
1973. 259 pp. 
Europese monogtafieén: 16. 
Text of lectures dealing with aspects of anti; 
trust law in the European Community. 
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FRANCE 
L’ENTREPRISE INTERNATIONAIE FACE A L'IM- 
POT; EVASION FISCALE 0U SURIMPOSITION; 
PREFACE P-H, ' 

by E. Garlatti. Published ,by Teitgén‘ et A; Mgr- 
gairaz, 1974; Luty. 275 py. 
Study on the avoidance of double taxation with 
an emphasis ,on the double taxation treaties of 
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WE'R‘ IST SOZIALVERSICHERUNGSPFLICHTIG? 
LEITFADEN mm DIE BETRIEBLICHE ‘PRAXIS 
MIT ABC-REGISTER, BEISPIELEN UND 655317.. 
ZESTEXTEN, \ -

' 

by R. Altmann, W. Méyer. Published by Stoll— 
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fuss Veflag, .an, 1973. 1153 pp., ‘DM 9.80. 
Biicherei: Bettieb + Pers'onal: Band 5. 
Guide containing infdrmation with respect to‘ 

social security payments, with examples. Text of 
relevant statutes is appended. 
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ARBEITNEHMER UND KRANKHE'IT LEITEADEN 
FUR LOHN- UND PERSONALBU‘ROS. 
by F. Bléisteiti, wlished by Stollfuss, Bonn, 
1974. 126 pp. 
Biicherei: Betrieb + Personal: Band 7. 
Guide‘ containing infogmation on the payments 
of 'sala'lry or wages to employees in case of ill; 
ness. 

' ¥ ‘

. 
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BETRIEBSVERFASSUNG IN DER PRAXIS ; 

PRAXISNAHER LEI/TFADEN UND KOMMENTAR 
ZUM BETRIEBSVERFASSUNGSGESETZ 1972; 2nd 
Ed. ': '

. 

by F. Bleiste‘in. Published ‘by Stollfuss Verlag; 
1974, Bonn. 372'pp. '

: 

Biicherei: Betrieb + Personal: Band 2/3. 
Guide pfbviding the text and a comment on the 
basic industry law.

' 
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FORMEN‘ UND GRUNDE FUR "UNTERNEH- 
MUNGSZUS'AMMENSCHLUSSE UND IHRE‘ 
STEUERLICHE BEHANDLUNG (FUSION, OR-i 
GANSCHAFT, SCHACHTELPRIVILEG, KARTELLE, 
SYNDIKATB,‘ INTERESSENGEMEINSCHAFTEN) 
UNTER BESONDERER BER‘UCKSICHTIGUNG 
VON INLANDSUNTER—NEHMEN MIT AUSLANDS- 
BgrgsnGUNG UND VON, AUSLANDSUNFF-ER: 
‘NEHMEN MIT INLANDSBETKT'IGUNG. - 

by H. I. Egger. Published by Julius-Maximiligns: 
Universitat, 1970, Wiirzburg 389 pp. + XXXII 
pp- 

_ 

‘ 
~. 

Thesis oh the entity forms andlgeasons 'for cor: 
pprate céricentration and their taxation (met: 
gets, tax unity, intercorpbrate t_ax exemption, 
joint venturés, etc.) with an emphasis on the 
situation agising from domestic enterprises with 
foreign business engagement and foreign enter- 
prises, with dbmestic businessmagagéments. 
B 8205

' 

SCHLAG‘V'VORTREGI'STER "zUR RECHtrsi’RE. 
CHUNG UND LITERATUR DES GESAMTEN 
STEUERRECHTS 1975. 

' 

-
' 

by A. Gerhardt, H. Diederi‘ch. ~Pub‘lis‘hed by 
Wilhélm Stollfuss Verlag, Bonn, 1974. 804 pp; 
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BOOKS .' :" 

Supplemetitary volume' .containizig ca'tchwordé 
with reference to case law and literature in the 
field of tax 'laws during 1973.. 
B 8196 ‘
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DER NIEDERSCHLAG DER DYNAMISCHEN BI- 
LANZAUFFASSUNG SCHMALENBACHS IM HAN- 
DELS- UND STEUEREECHI, 
by R. Herrmqnn. Published by JuliusLMaximi—i 
lians-Universitfit, Wfirzburg, 1'969. 218 —J— XXII 
PP- - .

. 

Thesis_ con_sidering ‘the_'influence of' the Schma- 
lenbach dynamic balance sheet approach ‘for 
purp08es‘bf ‘drafting the commercial- and tax' 
balance sheet. 
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DIE STIFTUNG ALS RECHTSFORM rim ER; 
WERBSWIRTSCHAFTEICHE UNTERNEHMEN IN 
RECHTLICHBR, STEUERRECHTLICHER UND BE- 
TRIEBSWIRTSCHAFTLICHER-- SICHT IN_ DER 
BUNDESREPUBLIK DEUTSCHLAND UND IN 
DEN VEREINIGTEN STAATEN ,VON' AMERgKA, 
by R. ‘Holzschuh. Published- by Julius-Maximi- 
lians-Universitiit, Wfirzburg, 1970. 242 pp.- 
Thesis dealing with the question of Whether 
foundations can be used as an entity for business 
engagements under German and USA law, from 
legal taxation and business administration point 
of‘ view. -

' 

13-8204 

15;}: PEANDUNG VON A'RBEITS’LOH’N’; Dias 
LOHNPFANDUNGSRECHT NACH DER NEURE- 
GELUNG MIT VIELEN MUSTERBEISPIELEN, 
by KL Haegele. Published-by Stollfu'gé Veflflag,’ 

Bénn, 1972.'88 pp., 'DM' 9.80.- 
Biicherei: Bettieb + Personal: Band 1. _ 

Survey 'providing an explanation of the pawning 
of wages from employment under the '1972 law' 
ofbv‘mge' pawning. ‘ 

3.8202' 
’ 

‘

‘ 

FAMILIENUNTERNEHMEN IM STEIEIERRLECHT; 
ZULKSSIGKEITGESTALTUNG - BEILASTUNG; 
2nd ed.,

. 

by "R. Mittelbach: Published by Friedrich Kiehl 
Vetlag, Ludwigshafen, 1973. 154 pp.

' Monograph dealing with aspects arising from a 
family business under German tax law. 
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DIE "VERANLAGUNG ZUR -GEWERBESTEUER 
FOR 1973; GEWERBESTEUERGESETZ MIT GE- 
WERBESTEUER-DURCHFUHRUNGSVERORD— 'j NUNG MIT GEWERBESTEUER-RICHTLINIEN IN 
DEN FUR 1972 GELTENDEN FASSUNGEN'; IM 
ANHANG AUSZUG AUS DEM EINFUHRUNGS- 
GESETZ ZU DEN RBALSTEUERGESETZEN (Einf- 
GRealStG) TABELLE DER STEUERMESSBET'R'AGB 
NACH DEM GEWERBEERTRAG‘ ERRECHNUNG 
DER GEWERBESTEUER-RUCKSTELLUNGI BZW. 
DER GEWERBESTEUER-UEBERZAHLUNG. I 

published by IdW-Verlag, Diisseldorf, 1974. 
284 pp., DM17.—. " 

Annual publication of an annotated text of the 
trade tax with reference to'case law and rele- 
yqntn’lby-lawspappended for filing 1973 tgade 
tax return. 

m I. .I. .. - .» 
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HANDBUCH DER' RECHTSPRBCHUNC} q STEUER- ,(ZQLL)-STRAFJ. UND ORDNUNGS- 
WIDRIGKEITBNRECHT MIT VERFAHRENSFRA- 
GEN. 
by P. 'Pfaff.‘ Pugiished by Heme, Vex-lag Néué' 
Wirtschafts-Briefe, 1974. 776 pp.

. Monograph designed as a handbook e'xplaixfing 
.tax avoidance, tax evasion and related subject 
mattegs as gbvérned by Gérman legislatiori_arid 
case law. ‘ 

‘ ' 
' 

‘
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IRELAND 
TOLLEY'S REPUBLIC OF IRELAND TAXATION 
SYNOPSIS 1973/74, '. 

: _ ~ 

by E. L. Haney. Published by Tollgy. Publishing 
Co.‘, Croydon, 1974: 25 pp., 12 0.50, '

. A comprehesive detailed guide to taxation in 
the republic of Irgeland,, completely revised and 
up-to-date to iticludefihe'flnange act 
1321155 

' " 

NETHERLANDS 
HET NIEUWE PRANS-NEDERLANDSE NERDRAG 
TOT HET VERMIJDEN VAN DUBBEiE BELAS- 
TING TEGEN ‘DE AQHTERGROND V-AN HET 
NATIONALE' vRECHT VAN “BEIDE. STATEN,, 
by R. Boon, A. Kasdorp. Published'by Eeriedex, 
Den Haag, 1973. ,57 + 16 pp., Hfl. 42,50. ' 

Brochure dealing with. the new {French-Nether: 
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Iands- double taxation treaty With réfégenge 'to 

béth national'fazé Llaws. .
‘ 

B 3186; 
DE WERKfiN’DE GEHUWDE VROUW .D-E 

Hscus.
' 

by L van Hedel. 1?ublished by_Kli1we1j, De- 
venter, 1974. 94 pp., Hfl.14',—-. 
Monograph dealing with the individual income' 
taxation of working married women. 
B 8211 

TARIBF VAN_ DE INKOMsTENBELASTI‘NG; 
MICRO; EN MACROECONOMISCHE BESCHOU- 
WINGEN OVER HET‘ INKOMSTENBELASTINGL 
TARIEF, A

' 

byl K.‘ van def Heeden. Published by Kl‘uwef, 
Deventer, 1974'. 91 pp., Hfl. 19,50. Study of the 
structure of the individual income tax rate under 
Netherlands tax law. 
13‘ 8210
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BALANSCONTINUITEIT EN édfiT-ENLEER, 
by J. H. Jacobs'.'Publishéd by FED, Dev'en- 
ter, 1974. 84' pp., Hfl. 12,—. 
n’s Fiséale Brochures; IB: 3.25.

_ 

Monograph dealing with the determinativbn of 
the annual profit of a busin'ess with 'ref'erence‘ to 

‘ 

case law under Netherlands tax law. 
B 8181 
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FISCALB PROBLEMEN“RONDOM .FUSIES; RAP- 
PORT VAN "DE COMMISSIE VQOR DE —BEST:U— VAN DE EISCALE PROBLEMEN ROND- 
OM FUSIES, (vogrz; M. V. M. van Leeuwe), 
published by Kluwer, ‘Deventer; 1974‘. 46‘ pp., 
Hfl. 7,—. Geschriften voor Belasting‘we’tenschap, 
no. 136. » 

Report by the Committee for the study.of ,tax 
problems arisingfrom merger. - ‘ 
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REGISTRATIE: 'E’N' SUCCESSIEBELASTING‘; 33-. 
SPREKING VAN HET RAPPORT VAN DE COM- 
MISSIE VOOR DE RBGISTRATIEL' EN SUCCESSIE- 
BELASTING. (Voorz. Hy]. Hofstra), ‘ 

published 'by Kluwer, Deventer, 1974. 31 pp., 
_Hfl. 4,80 
Geschriften ‘van de Vereniging voor Belagting- 
wetenschap, no. 135. 

H ' 

Textpf' a discu‘ssibn Conderhing’ a repo‘rt 'by the 
Committee for recommendations on the registra; 
tion and death duties. ' ‘

‘ 
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by.E. Blumenstein. Published by Schulthess Po- 
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Study of the Swiss tax law system. 
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edit'ed‘ by G. W. Ke'eton and S. N. Frommel. 
Published by MacMillah, London, 1974. 206.pp., 
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Compilation bf addresses and discussions -of-a 
conference held in November, 1972, and prgani- 
233 by the Division of Law and the Institute of 
Organisation and Social Studies at Brunei Uni- 
versity. Its purpose was to give an expert view, 
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TOLLEY'S CORPORATION TAX 1973-74: A COM- 
PREHENSIVE DETAILED GUIDE ON CORPORA- 
TION TAX, COMPLETELY REVISED AND UP- 
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by D. E. Cox and L. J. P. Livens. Published by 
Tolley Publishing Co. Croydon, 1973. 59 191)., 
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COMPANY TAXATION 1973 - A PRACTICAL 
GUIDE, 

, . . 

by 5. Marcus_ and J. Power. Published by, Wor- 
king Financial Techniques Ltd., 1975. 120 pp., 
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by V. Di Palma. Published by MacDonald 8: 
Evans Ltd., London, 1973. 232 pp., £ 0.95. 
The M. 8: E. handbook series. 
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THE IMPACT OF FOREIGN INVESTMENT ON 
THE UNITED KINGDOM, 
by M. D. Steuer, P. Abell and J. Gennard. Pu- 
blished by Her Majesty's Stationery Office, Lon- 
don, 1975. 217 pp. 
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implications of direct foreign investment in the 
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lopment regions. 
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TOLLEY'S TAX TABLES 1974-5, 
published by Talley Publishiné'Co., Croydon, 
1974. 17 pp., £0.50. : 

In_th1's booklet the income tax tables, corporate‘ 
tax tables and'the VAT (inclusive prices tables) 
have been ptbgis‘hed. ' ’
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., . . 

Published by Prentice-Halt, 1110., Englewood 
Cliffs, 1974.
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arising under the federal tax laws and reported 
in. Prentice-Hall Federal Taxes during the seo 
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By J. S. Eustice. Published by Warren Gorha'm 
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Cumulative Supplement up-dating the basic work 
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AND REGULATIONS AS OF APRIL 15. 1974. 

Published by Commerce Clearing Hoase,‘ Chi- 
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374 pp., ._$ 5.50. 
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Annual up dated Edition containing full texts of 
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nal Revenue Code and the corresponding official 
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INTERNATIONAL TAX PLANNING; MATE- 
RIALS ONATHE PLANNING OF INTERNATIO- 
NAL TRANSACTIONS. '
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By W. C. Gifford. Published by Tax M'ana'ge— 
ment Inc., Washingtonz'1974. 500 pp., 5 30.00. 
Monograph furnishing prbblem oriented mate- 
rials covering the principal US tax questions in- 
volved in planning international ttahSaCtiOns for

' 

US corporations. ' 
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DER EINFLUSS "DES GESELLSCHAFTSRECHTS 
AUF DIE KONZENTRATION IN DEN USA. 
By H. Hélzler. Published by J. C. B. Mohr 
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‘Schgiften zur Konzentrationsforschung: Band 6. 
Study of the impact of compgmy law with res- 
pect ‘to economic concentration in‘thelUSA. _ 
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TEXT, PROBLEMS_ CASES, 

by O. Oldman, and F. P. Schoettle. Published 
by The Foundation ‘Press,- Mineola, 1974. 1094 
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Compilation of material in the- -field‘ of :state 
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28TH CONGRESS OF THE 
INTERNATIONAL FISCAL ASSOCIATION 

MEXICO CITY 1974 

The 28th Congress of IPA, wlyz'cb was held from September 23—27, 1974 in 
Mexico City dealt with the following two Jabjetts: 

1. Tax comequeme: of domextic and farez'gn intereit: establixlaz'ng torpomtz'om 
a: vehicle: for joint venture:, and 

2. Tax problem: remlting from the tempo‘mry activity abroad of employeex of 
enterprim with international operatiom. 

Bot/J Jubjecix, w/az'c/a are highly topical, attracted much intereyi and rewited in 
lively diuzmz'om. T/ae rexolutz'om in wbz’t/J the conclzm'om of the Congreu were 
laid down, may be found in IPA News in the December imte. 
Two national report: on Australia and 612mm wit/a respect to the fin! subject 
were submitted during the Congrats. T/aere was, therefore, no opportflm'ty to 
include they report: in Volume LIn of the CAHIERS DE DROIT FISCAL 
INTERNATIONAL (Studies on International Final Law) which wd: sent this 
summer to IFA Members, and which contain: 14 country 7‘6’1701‘135 on the same 
.rztbjecf. Unfortunately, it um: also impouz'ble to have t/aese report; duplicated and 
distributed at the Congreu. However, .rime the Bureau feel: that they Me mac/a 
too valuable in let them go to waste, it offered to' 1721512i them in w‘lae November 
isme of the BULLETIN. Both IPA and five amt/gar: approved of this mggestion, 
50 that our reader: may find #2939 repom in the current time. Similar -report.r 
were prepared on Amtria, Brazil, Canada, Finland, France, Germany, Mexico, 
Luxembourg, Netherlands, Portugal, Spain, Switzerland, the United Kingdom 
and the United States and these were published in the above Volume LIXd, w/az'c/a 
can be ordered t/aroug/a our Bureau (we enclosed leaflet). The Bureau 4150 
envisage: publixlaing early next year the paper: submitted for the Seminar of the 
Andean Part whit/9 was 521:0 held during Ilse Congress. 

The Editor! 
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ARTICLES 5 5 
.* 

P. ANTHONY BROWNE AND JOHN MCD. MCAULEYi 
AUSTRALIA: TAX CONSEQUENCES OF DOMESTIC_ 

AND FOREIGN INTERESTS ESTABLISHING 
CORPORATIONS AS JOINT VENTURE’S* 

1. DEFINITIONAL CONCEPTS 

The» Australian legal system is based on 
the English system of mixed legislative 
statutes and common law, similar to the 
United Kingdom and United States and 
most British Commonwealth countries. 
Commercial practice and political structure 
are also along similar lines to these other 
places. 
The Australian constitutional system takes 
'the form of a federation, with the federal 
government having specific powers under 
a written constitution, and the constituent 
state governments having the residue of 
powers. 

I

‘ 

Generally speaking, the states have power 
in relation to the formation and conduct 
of corporations, although the federal gov- 
ernment has recently been moving into the 
area of economic control of corporations in 
relation to such matters as the issue of 
securities and price control and foreign 
takeovers etc. 
The federal government also has power in 
most areas concerning the national econo~ 
my, including exchange controls and f0- 
reign investment, whether in corporations 
or land or assets or otherwise. Many areas 
of the federal government’s involvement 
in corporate and business affairs are of 
comparatively recent origin, and as such 
have been and are likely to continue to be 
for some time the subject of constitutional 
challenge before federal powers on these 
matters are more clearly defined. 
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As for the nature of business corporations 
formed within Australia, these acquire 
their legal status under the appropriate 
companies legislation of the particular state 
or federal territory where they are formed. 
The various states and federal territories 
have each adopted a more or less uniform 
‘code of corporate or company law. 
Corporations so formed are of the mOre 
or less traditional type, being regarded as 
Separate legal entities having their own 
legal personality and status in the eyes of 
the law. They are controlled by sharehold- 
ers according to the votés given by the 
censtituent documents of the corporation 
to the shares or classes of shares, and are 
managed by a board of directors. 

2. TAX INCENTIVES 

2.1 There are no Australian laws re- 

lating specifically to foreign investment as 
such, although there are some stated fe- 
deral government policiesintended to be 
implemented within the framework of 
existing laws on related subjects. ' 

Generally, all forms of foreign investment 
in Australia require exchange control ap- 
proval at the outset. The federal laws on 
the subject of exchange contiol are very 

* Report submitted to the 28th Congress of the 
International Fiscal Association, Mexico City, 
1974. 
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general in scope, giving to the central 
bank, namely the Reserve Bank of Austra- 
lia, very Wide general discretions under the 
Banking (Foreign Exchange) Regulations, 
which in turn derive their authority from 
the federal Banking Act. In present eco- 
nomic conditions, the policies of the fede- 
ral govertiment and the Reserve Bank have 
been subject to fairly rapid change. For ex- 
ample, there is at present a policy against al- 
lowing borrowings from sources outside of 
Australia for terms of less than two years. 
In addition, there was until recently a re- 
quirement for up to one-third of all bor- 
rowings from sources outside of Australia 
to be lodged in a type of blocked account 
With the Reserve Bank, thus effectively in- 
creasing the interest cost of such borrow- 
ings, but this deposit requirement has re- 

cently been reduced to five percent of the 
overseas loan as from mid 1974. This last 
mentioned change is itself a good overt 
indicator of the recent easing of What had 
been for some time a somewhat restrictive 
policy towards foreign investment. At the. 
present time, there are still in force cer- 

tain policies of [constraint against invest~ 
ment in Australian land for speculative 
purposes, ahd against the takeover by for- 
eign interests of existing Australian busi- 
nesses and assets. 
The above exchange control policies form 
part of a general policy on foreign invest- 
ment 'in Australia which was announced 
by the federal government in late 1972. 
Part of that general Policy involved the 
introduction of new legislative machinery 
for the control of foreign takeovers of. 
existing Australian business corporations 
and of Australian property and assets and 
the entering into of mining joint ventures 
with foreign Participants. 
As a result, the federal Companies (For- 
eign Takeovers) Act was introduced in 
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early 1973. Subject to certain limitations 
and conditions expressed in this legisla- 

tion, the takeover of existing Australian 
business corporations -by foreign interests 

now requires :Prior approval from the fe- 
deral Committee on Foreign Takeovers. As 
with most legislation of this type, there 
are probably technical ways by which it 

can :be legally circumvented -—-— for exam- 
ple, through‘the interposition of offshore 
companies controlled by voting debentures 
rather than shares — but it is not within 
the scope of the Present discussion to ana- 
lyse these matters. 

As for foreign takeovers of assets as dis- 

tinct from shares in companies, no specific 
legislation has been introduced as yet. 

However, it is the practice of the Reserve 
Bank to refer cases of this nature to the 
federal Committee on Foreign Takeovers, 
which applies principles similar to those 
applicable under the Companies (Foreign 
Takeovers) Act when advising the Reserve 
Bank whether or not to grant exchange 
control approval for the transaction in 
question. These principles seem to be 
largely ad hoc at this stage, and no clear 
guidelines have emerged as yet, except 
such general guidelines as can be gleaned 
from the policy statements of the federal 
government from time to time. 
Another area of federal government inter- 
vention in foreign investment in Australia 
which is gaining momentum at the present 
time is the establishment of a federal 
Australian Industries Development Corpo- 
ration and a federal Petroleum and Mine- 
rals Authority. The Australian Industries 
Development Corporation will act' some- 
what like an industrial development bank, 
and one of its likely -£unctions‘in relation 
to foreign investment in Australia will be 
the borrowing from overseas sources of 
funds intended for investment in Austra- 
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lia and the channelling of these funds into 
the investments concerned in such a way as 
to maintain a greater degree of Australian 
equity than might otherwise have been the 
case. It seems likely that the proposed new 
Petroleum and Minerals Authority would 
also include among its functions a some- 
what. similar function in relation to for- 
eign investment in Australian mining joint 
ventures. 

'

‘ 

Of course, there are many areas of govern- 
mental influence over foreign investment 
outside of the strictly legal or fiscal con- 
.trols. For example, especially in the case 
of large scale projects, governments have 
considerable practical influence when ne- 
gotiating infrastructure arrangements etc. 
It will be noted than mine of the above- 
mention‘ed matters is Strictly in the fiscal 
area, in the sense of being a taxation con- 
trol or incentive, but nevértheless the in- 
cidental effects of taxation Provisions can 
often be of vital importance in determin- 
ing the particular form which -a foreign - 

joint venture investment will take. 
Except to the ’limited extent implied above, 
there is no different legal treatment in 
Australia of foreign joint venture invest- 
ments when compared with other forms of 
foreign equity investment, and there is 

also no relationship in this regard between 
the strict legal treatment of such invest- 

_ment and the percentage of local as com- 
pared with foreign participation which it 

accommodates, except perhaps to the ex- 

tent that the degree of local Participation 
may be a factor taken into account by the 
Reserve Bank; of Australia and the Com- 
mittee on Foreign Takeovers in imple- 
menting government policies from time to 
time. 

2.2 There are no special tax incentives 
in Australia which directly encourage or 

discourage foreign investment as such, and 
certainly there are none which directly fa- 
vour such investment where the degree of 
local participation is either more or less 

than a specified percentage. 
Naturally, there are aspects of the tax 
laws which may favour the establishment- 
of some particular structure rather than 
another in given cases, "but it :is probably 
safe to say that the tax laws have not been 
framed with the object of encouraging any 
particular form or forms of foreign invest- 
ment or joint ventures and that their ope- 
ration is largely fortuitous in this regard. 
With regard to the censtitutional frame 
work on this subject: 

2.2.1 there are no constitutional rules 
specifically referring to any different tax 
or other treatment of different types of 
foreign investment, and what general pfin— 
cipleé of constitutional law there are as to 
the prevention of discrimination as be- 
tween tax payers would probably militate 
against such a situation; and 

2.2.2 because of the foregoing, the ques- 
tion of offending against tax treaty pro- 
,visions for the prevention of discrimina- 
tion as :between local and foreign based 
tax payers \does not really arise, or has not 
so far arisen, as an issue in its own right. 

2.3 Because there are no Australian 
tax incentives specifically designed to fa- 

vour foreign investment as such, the ques- 
tion of tax sparing devices to preserve the 
benefit of such incentives in relation to _the 
tax imposed :by 'the foreign investor’s 

country of residence does not really arise. 
There are such tax sparing provisions in 
the tax agreement between Australia and' 
Singapore, but in that case, they are de- 
signed to preserve the benefit of certain 
Singapore tax incentives, and not vice 

Bulletin Vol. XXVIII, Novémber/novembre no. 11, 1974 449



JOINT VENTURES 

versa. 
There are, of course, reciprocal tax limit- 
ing provisions in the various tax treaties 
—— for example, in relation to dividends 
and interest payments —- but these gene- 
rally have the effect of limiting the 
amount of tax imposed by the country of 
source and thus favouring the revenue of 
whichever happens to be the capital ex- 
porting country." 
The domestic Australian tax laws do not 
contain any tax sparing provisions pro- 
tecting the benefit of what might happen 
to be a relatively low rate of Australian 
tax in certain cases against the inroads of 
higher taxes in the investor’s country of 
residence. 

2.4 The Australian income tax laws do 
contain incentives in favour of certain in- 
dustries -— for example, mining, affore- 
station and rural development etc. — al- 
though none of these incentives is speci- 
fically designed to either encourage or 
discourage foreign investment or partici- 
Pation as such. To a more limited extent, 
some incentives of the same general type 
are also‘ contained in other tax laws, such 
as death duty and succession taxes and 
sales taxes. 
In terms of tax revenue in Australia, in- 
come taxes, which are imposed solely by 
the federal government, far outweigh any 
of the other forms of taxation, such as 
customs and sales taxes, which are also 
imposed by the federal government, and 
stamp and death duties and land taxes, 
which are imposed generally at the state 
level; Because of this, it is felt desirable to 
restrict special tax incentives to the area of 
income tax law so far as economically 
feasible, 'thus enabling the other less signi- 
ficant types of tax to be kept simple and 
relatively inexpensive to collect. 
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3. TAX~TREATMENT OF INCOME EARN- 
ED BY THE IOINT VENTURE OR PAID 
BY IT TO THE FOREIGN PARTICIJ 
PANTS 

3.1 Income earned by the joint awn/m" 

3.1.1 The main types of Australian taxi, 

which would be relevant to an Australiani 
incorporated joint venture corporatiom 
operating in Australia as envisaged would; 
include federal income tax, sales tax and: 
customs tariffs or import duties and also 
state stamp duties and land tax and local", 

goVernment land rates. 

3.1.2 Federal income tax is imposed 0d; 
the yearly “taxable income” as computed? 
under the Income Tax Assessment Act. 
For this purpose, the “assessable income” 
is first calculated; this represents the gross‘ 
receipts of an income as distinct from a‘x 

capital nature. Next, “allowable deduci' 
tions” are calculated; these include all out— 
goings of a revenue nature incurred in.- 

earning the “assessable income”, plus cer—: 
tain concessional or incentive type deduc—I- 
tions. The “taxable income” is then calcu- 
lated as being the “assessable income” mi- 
nus “allowable deductions”. ‘ 

Prima facie, a resident of Australia is tax: 
ed on income from all sources, Whether in 
or out of Australia. However, there is an 
exemption in favour of foreign income 
which has been taxed in its country of 
sOurce, unless that country of source hap- 
pens to be a country with which Australia 
has a tax treaty, in which case tax credit 
provisions normally operate instead. A: 
non-resident of Australia is subject to\ 

Australian income tax only on income; 
derived from sources in Australia.

' 

A joint venture corporation of the de- 1 

scription presently under consideratiod 
would be regarded as a resident of Austra- 
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lia, even if f0: no other reason than. the 
fact that it is incorporated in Australia. 
At the present time (mid 1974), Austra- 
lian income tax ‘is imposed on the taxable 
income or Profits of corporations atvthe 
rate of 471/2 percent in the generality of. 
cases. 
Australia has- a two-tiered income tax, 
system in ‘the,case ,of cqrporate profits. 
First, there is tax imposed on the corpo- 
ration itself, and then the shareholders are 
séparately taXe‘d on the dividends distri- 
buted to them, because such dividends 
must be included by a resident shareholder 
as part of his normal assessablé income for 
tax purposes. This double taxation is, how- 
ever, alleviated by a system of tax rebates 
in the case of inter-company dividends 
passing from one corpgrétion to another 
resident corporation. 
In the case of dividend and intEIest pay- 
ments from an Australian corporation to 
a non-resident shareholder, a flat With- 
holding tax is' imposed, at the rate of 10- 
percent on interest payments and at the 
rate of 15 percent on‘ dividends to coun- 
tries with which.Au_stralia has a. tax treaty 
and 30 Percent to all Vother countries. 
In the_case of a "public" company, which 
concept includes a- subsidiary of a “public” 
company wheiher the parent company is .an 
Australian company or an overseas come' 
.Pany, there is no obligation for tax Pur- 
poses requiring profits to be diStributed. 

However, in the case of a ‘fprivate” cOm- 
pany, an additional pegal rate of tax is 

imposed on lithe company unless in effect 
a specified proportion, usually about one- 
.half, of the company’s profits remaining 
after Primary company tax is distributed 
through to the- ultimate natural pezson 
shareholders. ’ 

The 'foregoing'is only a Ibrief outline of 
the income tax system in Australia, and 
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cannot be regarded as'neces'sarily' adcurate 
in any particular case. Naturally, the do-' 

mastic legislation and the provisions 'of 

various tax treaties contain numerous and 
varied qualificatiOns On the foregoing —"— 
for example, as to the deemed sourCe of 
certain types" of income, the existence or 
non-existence of a permanent establish- 

ment, and the special treatment of royalties
' 

and mining, insufance, international trans; 
port and other types of busineSseS; 
Federal sales tax is imposed, in effect at 
the Wholesale level, .on a wide gauge of 
goods sold Within Australia. Fedefal cus— 
toms tariffs or import duties are imposed 
on a wide range of goods imported into 
Austzalia, The gates‘pf tax vary consider- 
ably, especially in the case of customs ita- 
riffs, depending on the type of gobds con- 
cgrned. 
'State stamp duties aré imposed at relative- 
ly low rates or; a wide range of legal and 
commercial documents, varying from one 
state to another. State land tax and local 
government rates are imposed at relatively 
low rates on the ownership of l‘and. 
3.13 The tax treatment of the type of 
joint [venture cprporAtion presently under 
consideration Would not vary from the tax 
'trgatment of‘ other domestic corporations, 
ekcept to the extent implicit in the abdve 
description of the income tax system. For: 
example, the income tax on dividend and; 
interest payments to overseas residenté dif- 
fers from the treatment of such paymentsl 
to Australian resident recipients, but, that: 
is so whether 'the overseas parties repr'esent 
a controlling interest 01: an equal Interest 
or. only an isolated minority interest'id the 
particular compapy._ 

' 
' ‘ 

3.1.4 ‘If the fdreign équity participation 
is contributed 'to ~the'jc'Jint venture‘ company 
by way of capital assets,'then such. assets 
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become the property of the joint venture 
company itself, and as such are not treated 
for tax depreciation purposes in any dif— 
ferent way from any other assets acquired 
by the joint venture company through 
whatever means. Obviously, the deprecia- 
tion treatment of assets can be affected ,by 
their method of acquisition, but the fact 
that they may be contributed by a foreign 
participant in the company does not per 5: 
have any significance'for this purpose. 

3.1.5 An Australian equity participant 'in 
an ex-Australian joint venture corporation 
corxesponding to the type of joint venture 
corporation undér consideration Would not 
be ’subject to any_specia1 tax treatment in 
Australia by reason of such investment. 
Such an investor is treated in the same way 
for _tax purposes as any other Australian 
investor in any other type of overseas cor- 
poration.

g 

3.1.6. Although there is no. special taX‘ 
treatment ofi an Australian investor in an 
over_seas joint venture corporation, the 
Australian tax incidents _of such an invest- 
ment may nevertheless vary from the tax 
treatment of an investment in a foreign 
subsidiary company. This is because a for- 
eign subsidiary company will usually be 
treated as coming within the definition of 
“resident of Australia” in the, Income Tax' 
A’ss'essment Act which would pot normally 
be the case with a forcign joint venture 
corporation. Comparable consequences are 
also likely to arise under the provisions of 
the various tax treaties. The. important 
point for present purposes, however, is 

that none of these possible differences in 
treatment is specifically- directed towards 
the situation of a foreign joint venture 
corporation as such.

' 

3.2 Divideud: dim'z'buted by the joint 
venture 

3.2.1 Dividends distributed by the type of 
joint venture corporation Presently under. 
consideration to its foreign Participants 
would normally be subject to tax in Austra- 
lia, in addition to the tax imposed on the 
joint venture corporation itself. Such tax 
takes the form of a flat withholding tax on 
the amount of the dividend, at the rate of 
15 percent when the dividend is paid to a 
resident of a country with which Australia 
has a tax treaty and at the rate of 30 per- 
cent in the case of a dividend paid to a 
resident of a country with which Australia 
does not have a tax treaty. The foregoing 
is subject to certain special exceptions un- 
der the domestic incéme tax law and the 
provisions of certain tax treaties. The main 
such exceptions relate to situations where 
the foreign resident also happens to come 
within the definition of “resident of Au- 
stralia.” in the Income Tax AssessmentAct 
or "Australian resident” in certain tax 
treaties, or where the foreign resident hap- 
pens to have a permanent establishment in 
Australia and the dividends are effectively 
connected with that permanent establish- 
ment. Where such exceptional situations 
occur, the general .rule is that the particular 
recipient of the dividend is treated for tax 
purposes in the 'same‘ way as a normal 
Australian. resident recipient of the divi- 
dend would be treated, subject of course to 
the effect of the permanent establishment 
provisions in the various tax treaties. 
The foregoing is‘ necessarily a general 
statement only, as the position on this sub- 
ject can in fact become quite complicated 
in particular cases. 

3.2.2 The tax treatment of dividends as 
described above does not vary in any way 
from the tax treatment pf dividends Paid: . 
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to non—residents by any other types of 
Australian domestic corporations. 

3.2.3 The tax treatment of the joint ven- 
ture corporatiorl’s dividends in the foreign 
participant’s country of residence will of 
course depend on the tax laws of that 
particular country. It may also 'be affected 
by the provisions of a tax treaty which 
Australia may have with that particular 
country, especially if the existence of a 
permanent establishment is relevant. EX- 
cept once again for the possible effect of 
tax treaty provisions in a Particular case, 

the Australian tax treatment of dividends 
paid by an Australian corporation to a 
non-resident of Australia is not affected in 
any way be the fact that thosé same divi- 
dends may also be Subject to tax in the 
recipient’s country of 'residence, whether 
the recipient is a natural person, a corpo- 
ration or a parent company etc. 

3.2.4 In a case Where d dividend distri- 

buted by an Australian company to a non- 
resident of Australia may be taxable in the 
recipient’s country of residence as well as 
in Australia, there is no unilateral provi- 
sion in the Australian domestic income tax 
law to avoid the imposition of such double' 
taxation. 
However, in the case Where an Australian 
resident receives a dividend from an ex- 

Australian corporation, there is provision 
in the Australian tax law for the Austra- 
lian recipient to be granted a credit against 
Australian tax for the amount of tax’ Paid 
on the dividend in the other country, pro- 
vided that the Australian recipiént was 
personally liable for that tax under the 
law of the other country. This last men- 
tioned condition has the effect of denying 
the ‘tax credit in many cases where the tax 
in the’other country concerned takes the 
form of a withholding type of‘ tax. 
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As for tax treaty provisions applicable in 
the above situations, the general pattern 
under Australia’s international tax agree- 
ments is that the tax in the country where 
the company concerned is a resident is 

limited to 15 percent of the amount of the 
dividénds, and the recipient’s country of 
residence is obliged to give a tax credit fox; 
the amount of that tax. This is, of course, 
subject to exceptions in special cases, such 
as where dual residents are ‘inVOlved or 
where the recipient of the dividend main- 
tains in the other country a permanent 
establishment with which the dividend is 

effectively connected. At present, Anstra- 
lia has six comprehensive international tax 
agreements in force — with the United 
Kingdom, the United States, Canada, New 
Zealand, Singapore and‘ Japan — and two 
limited agreements —.— With France and 
Italy, dealing solely with international air 

transport operations. A comprehensive 
agreement has also been entered into with 
West Germany, but has not as yet been 
given the force of law in Australia. Natu- 
rally, the detailed Provisions relating to 

dividends do vary from one agreement to 
another, "but the general effect for present 
purposes is the same in all of the six porn- 
prehensive agreements. It should be noted 
that, in the case of some of these tax agree- 
ments, there are provisions for ,the allow- 
ance of a credit not only in respect of the. 
amount of tax on the dividend itself, but 
alSo'in respect of a proportionate party of 
the tax imposed on the underlyifig profits 
out of which the dividend is paid. 
It should. also be noted that, in many 
cases, an Australian resident corporation 
which receives a dividend from an overseas 
corporation will in effect not be liable for 
Australian tax on that dividend in any 
event, because of the rebate provisions ap- 
plicable to- inter-company dividends as 
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briefly referred to in item 3.1.2 above. 
' There are no provisions relating speci- 

fically to dividends paid by or received 
from a joint venture corporation as distinct 
from any other type of corporation. 

3.2.5 The Australian domestic tax laws 
do not contain any tax sparing Provisions 
designed to preserve the benefit of special 
tax incentives which may be available in 
some other country. Tax sparing provisions 
of this nature are contained in one only of 
Australia’s international tax treaties ——- 

that with Singapore. However, in that case, 
the provisions do not relate to dividends, 
but only to interest and royalties. 

3.3 Interext and Jimz'lar fixed amount: 
payable by the joint venture 

3.3.1 Interest Payable on borrowings by 
the type of joint venture corporation pre- 
sently under consideration would, in al- 

most all ca'ses, be treated as an allowable 
deduction in computing the taxable income 
of the joint venture corporation for Au- 
stralian tax purposes. The main prerequi- 
site to be satisfied for such deduction is in 
section 51 of the Income Tax Assessment 
Act, which lays down the general rule for 
deduction of all types of business expenses, 
and which states that ". 

. . All losses and 
outgoings to the extent to which they are 
incurred in gaining or producing the assess- 
able income, or are necessarily incurred in 
carrying on a business for the purpose of 
gaining or producing such income, shall be 
allowable deductions except to the extent 
to which they are losses or outgoings of 
capital, or of a capital, private or domestic 
nature, or are incurred” in relation to the 
gaining or production of exempt income.”. 

3.3.2 The tax deductibility of interest is 
not affected by the préportion of equity 
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and loan capital in the Particular corpora- 
tion.

' 

There are no Australian provisions relating 
to the tax «deductibility of interest as such 
under which interest Paid by a wholly own- 
ed subsidiary of a foreign corporation 
could be treated differently from interest 
paid by any other local corporation. There 
is, however, a general provision relating 
to Australian businesses controlled abroad, 
under which the income tax authorities 
have a discretion to assess income tax with- 
out strict regard to the individual trans- 
actions of the Australian business if they 
feel that these transactions are being ma- 

. 

nipulated in such a way as to avoid Austra- 
lian tax. These provisions are somewhat 
similar in principle to corresponding pro- 
visions commonly found in international 
tax agreements, they do not relate speci~ 
fically to interest payments as such nor to 
the deductibility or assessability of any 
other specific type of transaction, and they 
are probably not very frequently invoked. 

3.3.3 Interest paid by the type of joint 
venture corporation presently under con- 
sideration is normally subject to Australian 
income tax. If the interest is received by' 
another resident of Australia, then it ge- 
nerally has to be included by that resident 
in his assessable income for Australian tax 
purposes. 
If the interest is paid to a non-resident of 
Australia, then in the usual case, it will be 
subjected to Australian withholding tax. 
This Withholding tax on interest operates 
in a similar way to the withholding tax on 
dividends, except that the rate of With- 
holding tax on interest is 10 percent of the 
amount of the interest; Once again, there 
are exceptions to the general rule, particu- 
larly Where the overseas recipient also 
happens to fall Within the definition of a 
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“resident of Australia”, or Where the non- 
resident recipient has a permanent estab- 

lishment in Australia and» the interest re- 

ceipt is effectively connected with that 
Permanent establishment. 
One class of exceptions to the general rule 
is perhaps worth special mention. These 
are exemptions available from the liability 
for interest withholding tax broadly in 
cases Where the overseas borrowing is used 
to support Australian Ownership of or sub- 
stantial participation in Australian enter- 

prises. These exemptions are available sub- 
ject to the obtaining of an appropriate cer- 
tificate of exemption from the Australian 
tax authorities, who must have regard to 
certain guidelines contained in the income 
tax legislation when granting such certi- 

ficates. 

In broad substance, the main such guide- 
lines for exemption require that the box:- 
rowér and user of the funds concerned 
must be an Australian entity as defined, 
the loan must not exceed an amount appro- 
priate to the degree of Australian partici- 
pation in the enterprise, and the loan 
funds must be used for a “qualifying use”, 
which means in effect, for the 'purposes of 
an enterprise which is either wholly or 
substantially owned by an Australian entity 
as defined. The degree of substantial Au- 
stfalian participation required in connec- 
tion with the above guidelines varies be- 
tween 20 percent and' 40 percent depend- 
ing on the number of entities owning or 
participating in the enterprise in question. 
The tax regime in the case of bearer de- 
bentures issued outside of Australia for 
funding activities in Australia. is somewhat 
different again, but there is1provision for a 
type of withholding tax and for exemp- 
tions broadly corresponding to those men- 
tioned above. . 

Obviously, these exemption provisions can 

be of Primary importance in the context of 
joint ventures, and careful consideration of 
the details of the provisions is required in 
designing any joint venture vehicle to ope- 
rate in Australia. The provisions them- 
selves are lengthy and complex, and it is 

beyond the scope of the present study to 
explain them in detail. 

3.3.4 Whether or not the interest payable 
in the above type of situation will be tax- 
able in the foreign recipient’s country of 
residence will of course depend upon the 
tax laws of that particular country. 

3.3.5 If Ithe interest is taxed in ‘the fora 
eign recipient’s country of residence as 
well as béing subjected to withholding tax 
in Australia in the type of situation under 
consideration, then there is no unilatéral 
provision in the Australian (domestic tax 
law to avoid this double taxation. If the 
situation is reversed, and a resident of 
Australia is receiving interest from a com- 
parable foreign source in a. country with 
which Australia does not have a tax treaty, 
then the interest will normally be com- 
pletely exempt from Australian tax if tax 
has been paid on it in the foreign country 
of source; compare this system with. divi- 
dends, Where a rather restrictive tax cre- 
dit system is used instead of exemption —— 
see item 3.2.4 above. . 

Reverting to the original situation, where 
there could be tax on th: interest in the 
foreign recipient’s country of residence as 
wéll as Australian Withholding tax on the 
interest, it should be noted that, 'even 

where the foreign recipient’s country of 
residence has a system of tax credits gene- 
rally for such situations, the tax credit may 
not always be available to the foreign re- 
cipient. This is because such tax credits are 
normally allowed only in respect of tax 
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imposed-by the country of source of the 
interest, and the situations in which Au- 
stralian withholding tax on interest can be 
applicable are not always cases in 'Which 
another country will treat the interest in 
question as having an Australian source. 
For example, the general rule is that Au- 
stralia imposes withholding tax on interest 
derived by non-residents which is paid 
either by a, resident of Australia to a non- 
resident or by one non-resident to another 
—— in the former case to the extent that the 
interest is not an outgoing incurred by the 
resident in carrying on business outside of 
Australia through 21 Permanent establish- 
ment there, and in the latter case, to the 
extent that the interest is an outgoing in- 
curred by the non-resident in carrying on 
business in Australia through a permanent 
establishment in Australia. This rule does 
not necessarily, of course, correspond with 
the general rules for determining the sour- 
ce of interest payments, under which fac- 
tors such as the place of documentation of 
the loan and the place and currency of re- 
payment of principal and payment of "in- 

terest are taken into account. 
Australia’s various comprehensive tax trea- 
t—ies do contain provisions against double 
taxation, including dOuble taxation of in- 
terest payments. In the case of the four 
modern style agreements — those with 
United Kingdom, New Zealand, Singapore 
and Japan —— these Provisions are similar 
in general principle to the provisions re- 
lating to dividends. In other words, there 
are reciprocal provisions under which the 
tax imposed in the country of source in 
respect of interest paid to a resident of the 
other country is limited to a rate of 10 per- 
cent of the amount of the interest, and 
there are. then Provisions for a tax credit 
to be given in the country of residence of 
the recipient. Once again, of course, there 
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can be exceptions in the case of dual 
residents and income receipts effectively 
connected with permanent establishments 
etc. In the case of Australia’s two older 
style tax agreements -—— ‘those with the 
United States and Canada — there are no 
reciprocal tax limiting provisions applica- 
‘ble to the country of source of the interest, 
but there are reciprocal .tax credit provi- 
sions. However, it should be noted that 
the abovementioned problem of double 
taxation which can arise where there is con- 
flict between the laws of Australia and the 
laws of the other country concerned as to 
the source of interest payments is not really 
solved by the credit provisions in Austra- 
lia’s two older style tax agreements, al- 

though it is effectively solved‘ for most 
purposes by the tax credit Provisions in the 
four modern style agreements. 
It should also be noted that, under the 
general rule contained in the Income Tax 
Assessment Act as already referred to 
above, interest payments received by a re- 
sident of Australia from sources outside of 
Austral-fa which have been subjected to tax 
in the country of source are exempt from 
further tax in Australia. This general ex- 
emption rule continues to have effect in 
cases where the United States and Cana- 
dian tax treaties may be applicable. How- 
ever, in cases Where the provisions of the 
flour modern style tax agreements limiting 
the amount of tax in the country of source 
of the interest are applicable, this general 
exemption rule in. Australia is superseded 
by section 12 of‘ Australia’s federal In- 
come Tax (International Agreements) Act, 
and a tax credit is allowed instead. 
There are no special provisions applicable 
in Australia to interest payments received 
from a foreign joint venture corporation 
as distinct from any other type .of foreign 
source. 
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5.3.6 The only example of a tax sparing 
provision applicable to preserve the bene- 
fits of a special tax incentive available in 
some other country is, as already mention- 
ed above, under Australia’s tax treaty with 
Singapore. Under article 18 of that treaty, 
there are tax sparing provisions to Pre- 
serve the benefit of certain Singapore tax 
incentives granted in respect of interest 
and royalties under Singapore’s Economic . 

Expansion Incentives (Relief from Incjorne 
Tax) Act. 

3.4 Royalties and similar payflents 
mad}! by the joint venture 

5.4.1 The tax treatment of royalties can 
vary according to the three broad catego- 
ries of royalties — namely, industrial 
royalties, mining royalties and cultural 
royalties. Under Australian dbmestic tax 
law, there are quite complicated provisions 
for determining the source or deemed 
source of royalties, but it is not possible to 
examine these rules in detail in the Present 
context. It should be noted, however, that 
these special source rules can lead to dou- 
ble taxation in certain cases Where the 
particular royalty might be treated as 
having a source in both Australia and in 
some other country concerned under the 
respective tax laws, and this situation can 
arise even Where a tax treaty is involved. 
As a general rule, royalties of all kinds 
paid by a joint venture corporation in the 
type of situation presently under consider- 
ation would ‘be treated as allowable deduc- 
tiOns in computing its taxable income for 
Australian tax purposes, subject mainly to 
such royalties constituting an outgoing of 
a revenue nature, as distinct from a capital‘ 
nature, in accordance with the provisions 
of section 51 of the Income Tax Assess— 
ment Act as quoted in item 3.3.1 above. 
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5.4.2 The Provisibns governing the tax 
deductibility of royalty payments are not 
afifected merely by the fact that the Payer 
of the royalty may be a wholly oWned sub- 
sidiary of a foreign corporation as distinct 
from a joint venture company 01: any other 
type afrpayer, unless of course the general 
provisions relating to Australian businesses 
controlled abroad, as referred to in item 
35.2 above, come into [force in a Particular 
case. 

3.4.5 Under Australian domestic tax law, 
no’yalty payments by the type of joint ven— 
ture corporation under considefation to a 
non-resident of Australia would normally 
be subject to Australian tax. Moreovegr, 
this tax is not a withholding type of tax 
as in the caSe of dividends and interest, 

but the royalty is treated more Or less like 
any other type of income derived from 
sources in- Australia. The taxability of the 
royalty would be dependent on its having 
a source or deemed source in Australia, but 
the domestic rules as to source of royalties 
are such as to give aideemed Australian 
source even to sOme types of royalties 
which might not normally be regarded as 
having an Australian source.

. 

The position can vary somewhat from the 
above Where a tax treaty is applicable. For 
example, under Australia’s four modern 
style tax agreements, there are reciprocal 
Provisibns limiting the amount of ‘tax in 
the country of source of the royalty to 10 
percent of the amount of the royalty, ex- 

cept in the case of the agreement with New 
Zealand where the limit is 15 percent of 
the amount of the royalty. The foregoing 
treaty provisions apply to most types of 
royalties, except for mining type royalties, 
ailthough the scope is somewhat narrower 
in the agreement with Singapore than in 
the other three modern agreements. These 
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tax limiting Provisions generally do not 
apply in cases where, for example, ‘the 

royalty is effectively connected with a per- 
manent establishment in the country of 
source. 

The royalty provisions in the older style 
tax agreements with the United States and 
Canada are much narrower than the above, 
and they have the general effect of re- 

quiring taxation only in the country of re- 
sidence of the recipient in cases of most 
types of cultural royalties. In cases not 
covered by the above special royalty pro- 
visions, the partiCuIar royalty may come 
within the definition of “industrial or 
commercial profits” — for example, as in 
the agreement with United Kingdom, in 
which case it will be subject to Australian 
tax if it is also effectively connected with 
21 Permanent establishment of the non- 
resident in Australia, but generally not 
otherwise. The Japanese agreement is si- 

milar in this respect to the United King- 
dom agreement. In the older agreements 
with the United States and Canada, royal- 
.ties are specifically excluded from the de- 
finition of “industrial or commercial pro- 
fits”, and thus, apart from the special pro- 
visions mentioned above in relation to 
certain~ cultural royalties, their taxation 
falls to be determined normally under the 
domestic laws of each country concerned. 
As can be seen from the abdve, the posi- 
tion regarding royalties is nowhere near as 
uniform as it is in relation to dividends 
and interest, and it would be féir to say 
that there are many anomalies and some 
instances of double taxation inherent in 
the existing provisions. Because of this, it 

is not possible in the present context to 
give an accurate detailed description of the 
position, and in practice it is necessary to 
look closely at each particular case. ' 
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5.4.4 The question of taxability of the 
royalty receipts in the foreign participant’s 
country of residence will of course depend 
upon the domestic tax laws of that Parti- 
cular country. 

3.4.5 In a case Where the royalty pay- 
ment in the type of joint venture situation 
presently under consideration may be sub- 
ject to tax in the foreign participant’s coun- 
try of residence as well as in Australia, 
there are no provisions in the domestic tax 
laws of Australia to alleviate such double 
taxation. 
However, where one of Australia’s com- 
prehensive tax treaties is applicable, the 
general tax credit provisions in those trea- 
ties WiIl normally avoid the incidence of 
double taxation, but there are nevertheless 
significant examples where this relief from 
double taxation is not available, Partigular- 
ly in the case of the older style treaties 
with United States and Canada, where 
there is some lack of effective provisions 
’for resolving conflicts as ‘to the proper 
source of royalties. 
There are no special measures applicable in 
relation to foreign joint venture corpora- 
«tions as such when compared with royal- 
ties received from any other type of foreign 
sourCe, although perhaps this, should be 
qualified by mentioning that there are 
“special relationship” provisions applicable 
in relation to royalties under some of Au- 
stralia’s tax treaties, whereby the actual 
amount of a royalty can be adjusted to a 
reasonablé arm’s length basis for tax pur- 
poses where there is some special relation- 
ship between the payer and the payee of 
the royalty. 

3.4.6 'As mentioned above, there are no 
special tax sparing provisions in the Aum 
stralian domestic tax law to preserve the 
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benefit of special tax incentives which may 
be available in some other country. How- 
ever, as also mentioned above, there is one 
specific example of such a tax sparing Pro- 
vision in Australia’s tax treaty with Singa- 

pOre — namely, a. provision applicable in 
relation to interest and royalties to pre~ 
serve the benefit of certain tax incentives 
under Singapore’s Economic Expansion In- 
centives (Relief from Income Tax) Act. 

SUMMARY 
1. Definitional concept: 
The Australian legal system and commercial 
practice are along similar lines to 'the United 
Kingdom and United States; 
The Australian constitutional system is a feder- 
ation, with the federal government having 
powers relating to national economic manage.- 
ment, but with the constituent states having 
powers relating to the ‘foxmation and conduct of 
business corporations. 
Business corporations ‘are of the traditional type, 
having separate legal personality etc. They are 
controlled by shareholders and managed by a 
board of directors. 

2. Tax incentive: 
Foreign investment in Australia tends to be 
controlled by federal government policies from 
time to time, rather than by specific laws. These 
policies are implemented, through the applica- 
tion of wide discretionary powers given to va- 
rious federal go‘vemment agencies, particularly 
in the areas of exchange controls and control of 
foreign takeovers of existing Australian busi- 
nesses. 
Australia does not have a system of special tax 
incentives or disincentives relating to foreign 
investment as such, and certainly no such tax 
provisions specifically directed‘ towards the de- 
grees of local and foreign participation in 
Australian joint ventures. 
Because of this, there are also no specific tax 
sparing provisions designed to preserve the be- 
nefit of local incentives. The only instance of 
special tax sparing provisions is in the Australia] 
Singapore tax treaty, there designed to preserve 
"the benefit of certain Singapore tax incentives in 
respect of royalties and interest payments. 
There are tax incentive provisions, relating to 
mining, afforestation and rural development etc., 
but these are not reserved exclusively for either 
foreign or 10ca1 investment. For most practical 
purposes, these incentiv'es are confined to the 
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area of income taxes, which constitute the most 
significant fbrm of taxation in Australia. 

3. Tax treatment of income earned by tire joint 
venture or paid by it to 2/79 foreign partici- 
pant: 

3.1 ‘Income earned by the joint venture 
The main types of Australian taxes for present 
purposes are federal income tax, sales tax and 
customs tariffs and state stamp duty, land tax 
and' local government land rates. 
Federal income tax is generally imposed on 'the 
yearly taxable income, which is in effect gross 
revenue receipts minus gross revenue outgoings. 
Prima facie, a. resident of Australia is taxed on 
worldwide income, but ‘has a tax exemption far 
most types of foreign incOme which has been 
taxed in the country of source. A non-resident 
is taxed basically only on Australian source in- 
come. In the case of corporations, the tax is 

imposed on dividends paid to shareholders as 
well as on the profits of the corporation itself, 
but there are rebates in respect of inter-company 
dividends received 'by a resident company. In the 
case of non-resident recipients, a flat withhold- 
ing tax is generally imposed on dividend and 
interest payments. 
There is no special income tax treatment of a 
joint venture corporation as distinct from any 
other type of corporation, nor of an investor‘in 
such a corporation as distinCt from any other 
type of iniIestor. 

3.2 Dividends distributed by the joint venture 
Dividends distributed by the Australian joint 
venture corporation to a foreign participant 
would normally be subject to a withholding tax, 
at the rate of 15% for tax treaty countries and 
30% for other countries, There are exceptions 
relating to dual residents and permanent estab- 
lishment situations etc; 

The tax treatment does not vary in any way 
merely because a joint venture corporation may 
be involved. 
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In ‘a‘c’as’e of double taxation, there are no :elief 
-provisi.'0ns in the Australian domestic tax law, 
bgt in the reverse case, there are tax credit provi- 
sions for an Australian resident receiving divi- 
dénds from a foreign source. However, where a 
tax treaty is involved, the general pattern is for 
there to be a tax limiting provision applicable 
to the country of source of the dividend, with 
the country of residence being gequired to give 
a tax credit. 
At present, Australia has six comprehensive tax 
treaties, comprising modern style treaties with 
the United Kingdom, New Zealand, Singapore 
and Japan, and older style treaties with the 
United States and Canada.

‘ 

3.3 Interest and similar fixed amounts payable 
by the joint venture 

Interest payable on borrowings by the joint 
venture corporation would normally be allow- 
able deductions for Australian income tax pur- 
poses, and this is not affected in any way by the 
relative proportions of equity and loan capital. 
There is no differentiation for this purpose be- 
tween joint venture corporations and wholly 
owned subsidiaries, except possibly under gene- 
ral discretionary tax adjustment provisions relat- 
ing to Australian businesses controlled abroad. 
Interest paid by the j'oint venture corporation to 
a non-resident participant would normally be 
subject to Australian withholding tax at the rate 
of 10%. Once again, there are exceptions re- 

lating to permanent establishment situations vetc. 

Cases of double taxation can occur, particularly 
because Australian withholding tax is applied in 
sdme situations where another country might 
not regard the interest as havipg a source in 
Australia. The Australian domestic tax law does 
not contain any unilateral relief provisions for 
thesé cases, although in the reverse situation, an 
Australian resident receiving interest payments 
from a foreign source Will normally be exempt 
from tax on those payments in Australia provid- 
ed they have suffered tax in the country of 
source. 
Australia’s four modern style tax treaties con- 
tain tax limiting and tax credit provisions re- 
lating to interest similar in principle to those 
relating to dividends as described above. The 
two older style tax teatiés do not contain the 
same type of tax limiting provisions, but they 
do contain relevant tax credit provisions. Never- 
theless, these tax credit Provisions do not solve 
all the Conflicts as to source of interest. 
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Australia’s only specific tax sparing provision is 
in the Australia/Singapore tax treaty, Where it is 
_designed to preserve the benefit of certain Singa- 
pore tax incentives in respect of interest and 
royalty payments. 

5.4 Royalties and similar payments made by the 
joint venture 

The tax treatment of royalties can vary accord- 
ing to whether they are of the industrial or 
mining or cultural type. 
Australia has special provisions as to the source 
or deemed source of royalties, which can some- 
times lead to cases of dou’ble taxation Where 
there is conflict with the tax laws of another 
country as to the proper source. 
As a general rule, royalties of all (kinds payable 
by the Australian joint venture corporation 
would be allowable deductions for‘Australian 
tax purposes, provided they are of a revenue 
and not a capital nature. There is generally no 
distinction for this purpose between joint ven- 
tuge corporations and wholly owned subsidiaries 
etc., except possibly under the provisions relating 
to Australian businesses controlled abroad as 
mentioned above. 
Royalties paid by the joint venture corporation 
to a foreign participant would normally be sub- 
ject to ordinary Australian tax as distinct from 
a withholding type tax. 
Under Australia’s four modern style tax agree- 
ments, there are reciprocal tax limiting and tax 
credit provisions applicable in respect of most 
types of royalties except mining royalties. There 
are exceptions in the case of permanent establish- 
ment situations etc. The two older style tax 
treaties have much narrower provisions. relating 
to royalties. ~ 

Even Where tax treaty provisions are applicable, 
instances of double taxation can still occur, be- 
cause Of gaps in the rules for_ resolving source 
conflicts. 
Royalties paid by a joint venture corporation {are 
not treated differently from royalties paid from 
ahy other source, except that some of the tax 
treaties contain “special relationship" provisions 
which could be applicable in a joint venture 
situation. 

‘ 
'

« 

As already mentioned, there are no tax sparing 
provisions, except for those in the Australia] 
Singapore tax treaty designed to preserve the 
Ibenefit of certain Singapore_incentives in rela- 
tion to royalties and interest payments. 
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ADDENDUM 
Since initial preparation of this report, thc 
Australian federal governmentfs budget for 
1974-1975 has been announced. It contains pro- ‘ 

posals which are relevant to some matters dealt 
with in this report. 

Perhaps the most Significant such propoSal is 
the ihtroduction of a capital gains tax very 
similar in character -to the Canadian capital 
gains, tax syStem. .Thexe are also ‘proposals' for 
amendment of some of‘ the existing tax incentives 
applicable 'to such areas as the mining industry, 
mainly by way of reduction of these incentives. 
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. B. H. BLANKSON: * 

' GHANA; TAX CONSEQUENCES OF DOMESTIC AND 'FOREIGN INTERESTS ESTABLISHING ‘ 

CORPORATIONS AS VEHICLES FOR JOINT VENTURES** 

I. INTRODUCTION 

In a developing country it is necessary to 
encourage investment from both domestic 
and foreign sources. The form of encou- 
ragement used to attract investment will 
primarily depend upon the natural re- 

sources or raw materials available and the 
economic infrastructure of the developing 
country in question. 
The. present trend of developing‘economies 
in both industrial and less developed coun- 
tries has been geared towards the inter- 

dependence of the advances being made in 
the technological and scientific fields. The 
tendency of “go-it-alone” is giving way to 
a meaningful dialogue between the ad- 
vanced and semi-advanced countries, for 
instance, the advanced countries give the 
benefit of a rich experience acquired over 
the years in applying scientific methods to 
the management of agriculture, and the 
primarily agriculmrally oriented countries 
of the third world supply the basic tools 
which are necessary for research and de- 
velopment. This situation lends itself to 
domestic and foreign interests establishing 
joint ventures. 
Although there may exist a favourable in- 
vestment climate in many; developing 
countrics there are factors which may mili- 
tate against the establishment of joint ven- 
tures. 

Constant changes in the tax laws, exchange 
control restrictions and an unstable poli- 
tical atmosphere are a few of the disturb- 

ing factors for prospective investors. 
Nevertheless, international co-operation 
and the various groupings on the interna- 
tional scene, and free exchange of infor- 
mation amongst states tend to eliminate 
the fears which once prevailed. 
The independence achieved by many pre- 
viously dependent states and the desire of 
their governments to achieve international 
recognition and to openly volunteer infor- 
mation about the natural resources to be 
tapped for the benefit of mankind tend to 
encourage domestic and foreign interest to 
establish joint ventures. Attempts have 
been made by various governments to re- 
duce the fiscal obstacles which stand in the 
way of the establishment of such ventures. 
In Ghana, for example, there are various 
incentives and inducements to foreign in- 
vestors to invest in Ghana in joint ventures 
or otherwise. As will be spelled out in 
more detail in the following, these take 
the form of tax measures such as 

Tax holidays 
Capital allowances 
Employment ta‘x Credits 
Indirect tax benefits; and 

. Double taxation relief. 
There are non-tax measures as well, such 
as guarantees for the repatriation of ori- 

“P‘VPE‘ 

* Deputy Commissioner of Income Tax, Chief 
Inspector of Taxes (Ghana). 
** Report submitted to the 28th congress of the 
International Fiscal Association, Mexico City, 
1974. 
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ginali capital and for 'the transfer of divi- 
dends. 
The encouragement, by tax measureé and 
otherwise, of domestic and foreign inte- 
rests to engage in joint ventures is subject 
to influences of both a PositiVe and a ne- 
gative kind. 

Poxz’tive one: may be [Med 4: follows: 
1. There is a gxowing awareness that the 
survival of mankind requires people and 
countries to move together in accordance 
with a common policy and» with unity of 
purpose on the basis of equal rights for 
all. 

2. Regional, continental and international 
associations have emerged all with the 
'common aim of harmohising ‘tax systems 
and disseminating information amOng 
member states.

V 

3.. In many countries obnoxious and dis- 
criminatory national ‘tax laws are being 
eliminated. 
4. Steps are being taken on the interna- 
tional level to eliminate over/under in- 
voicing of cost of raw matefials, semi- 
processed goods, and finished commodi- 
ties. 
’5. The knowledge of tax-experts is being 
utilised by governments and international 
organisations fer the benefit of both do- 
mestic and foreign interests. 
6. As various governments use 'tax poli- 
cies to regulate economic activity the ef- 

fectiveness of such policies can be measur- 
ed ‘by. the economic growth generated by 
tax induced actiVe participation of do- 
mestic and fereign investors. 

The negative influence: may be listed a: 
followy: 
1. The diversity and complexity of non- 
tax policies Pursued by various national 
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and international authorities, sometimes 
act as a barrier to any meaningful negotia- 
tion to achieve development goals by the 
use of tax measures. 
2. Certain states take an indifferent atti- 

tude to the use 9f more advanced techno- 
logy to promote local or natiOnal interests. 
3. There is genuine fear that groupings 
with common ties or loyalties may usurp 
the supra-national powers given to inter- 
national organisations; language and cul- 
tural barriers also impede communications. 
4. Some governments are reluctant to ac- ' 

cept such supra-national controls and pro- 
cedures necessary to implement commOn 
and harmonised tax policies adopted by 
such intemational bodies. 

It would seem that the positive factors, 
working in favour of using tax measures 
to generate investment from boih domestic 
and foreign sources outweigh the negative 
ones. An abundance of national resources, 
viz. raw materials, technical know-how, ad. 
ministrative expertise, and monetary re- 
serves may sometimes tend to cloud the 
thinking of certain governments and lead 
to a; narrow approach to international is- 

sues. ‘Thepresent economic trend however, 
supports the View that no single nation can 
be self-sufficient and complacent about its 
achievements and successes, they all’ must 
look to the future and involve themselves 
with the international community. In this 
respect, it can be said that Ghana has not 
lagged behind _in the search for positive 
partnership. In the field of agriculture, 
manufacturing and industrial organisations, 
Ghana has made use of tax incentives to 
encourage both domestic and foreign re- 
sourcés to establish enterprises, among 
them joint ventures. The policy of the 
Government is iealistic as far as granting 
tax concessions and incentives is concern- 
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ed. Typical examples of joint ventures 
established withing this framework, usual- 
ly on‘ the basis of special agreements, are 
the mighty Volta dam at Akosombo, the 
oil refinery at Term, and the bauxite mine 
at Kibi, just to mention three important 
oneé. 

II. TREATMENT OF TAX ON INCOME 
FROM JOINT VENTURES 

Tax is imposéd on all profits after the de- 
duction of allowable items. In so far joint 
ventures are not corporations, the tax re- 

gime will be the one applicable to partner- 
ships, the partners being separately taxable 
each on his share of the partnership pro- 
f-its. Individual partners will thus pay tax 
at rates of between 5% and 70% of assess- 
able income. However, a non-resident’s 
contribution shall not be less than 50% of 
the taxable income. 
Corporate partners pay at the company tax 
rate. For corporations licensed under the 
Customs and Excise Decree, 1972, (min- 
ing, manufacturing or agricultural compa- 
nies) the rate of tax is 50%, Whilst all 

other Corporations attract ' a tax rate of 
55%. A special, lower rate is applied to 
small Ghanaian owned companies (see be- 
low). 
If a non-resident person carries on a trade, 
business, profession or vocation in Ghana, 
part of the operations of which are carried 
on outside Ghana, the full gains or profits 
of that trade, business, Profession Or vaca- 
tion shall be deemed to be derived from 
Ghana. Provided that: 
(a) a person shall not be deemed to be' 

carrying on a trade, business, profession or 
vocation in Ghana by reason of a mere 
supply of goods or services to Ghana if 

his activities are carried on entirely outside 
Ghana; 
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(b) in the case of a company operating in 
Ghana which is a branch or subsidiary or 
associated company of a non-resident com- 
pany, the Profits shall not be less than the 
proportion to the total consolidated profit 
of the whole group of the associated com- 
panies which the turnover of that company 
bears to the total consolidated turnover of 
the group of associated companies. 
Income from farms becomes liable to tax 
after five years. In other words, farms are 
exempt from the payment of income tax 
during a five year period from the date of 
their establishment. Furthermore, any loss- 
es incurred in the first five years can be 
carried forward. 

There are certain sectors of the economy 
reserved for Ghanaians under the Ghana- 
ian Business (Promotion) Act, 1970. Para- 
graphs 12 and 13 provide that no person 
other than a Ghanaian shall on or after 
the 30th day of June, 1971 'own or be part 
owner of any enterprise engaged in any of 
the following: 

(a) overseas business representation, 
(13) taxi services, 

(c) the sale under hire-purchase contract 
of taxis or vehicles intended to be used in 
the operation of a taxi service, 
(d) tommercial’ transportation by land, 
(e) bakery, 
(f) printing other than printing textiles, 
(g) beauty culture, 
(h) produce brokerage, 
(i) advertising and publicity, and 
(j) manufacture of cement blocks for 
sale. 

The income of companies wholly owned 
by Ghanaians Whose turnover does not ex- 
ceed (£200,000 will during the first five 
years from the date of their establishment 
be liable to tax as follows: 
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Income 
First ‘9! 5,000 30% 
Next ¢ 5,000- 35% 
Next ¢ 10,000 45% 
Next ¢ 20,000 (licensed under 

Excise) 50% 
(Ordinance 1953 
No. 31) 

Next 9! 20,000 (Ordinance 1953 
. No. 51) 55%. 

Over ¢60,000 (depending on 
category) 50 or 55% 

If actual pro-fits are lower than 2_1/Z% of 
the ‘turnoVer of a corporation or 2% of the 
turnover of a sole trader or a Partnership, 
a minimum income of 21/2% or 2% of 
turnover is assessed as taxable. Manufac- 
turing and industrial corporations establish- 
ed“ under the. Capital Investments Decree, 
1973 are exempt from this provision. 

III. TAX ON DIVIDENDS 
The rule applied to dividends distributed 
by Ghanaian companies provides for an. 

7 
imputation of tax paid by the company 
against the income tax on the grossed up 
dividends accruing to the shareholders, i.e. 

basically the pre-1965 UK. system. For 
corporate shareholders this implies that no 
additional tax falls due ‘on the distribution 
of a dividend, nor will there be a refund; 

IV. TAX ON INTEREST, RENTS, ROYAL- 
TIES ETC. 

The Income Tax Decree, 1966 provides 
for‘_ the deduction of tax at sourc'e from 
certain specified income namely, interest, 

rent, royalties, etc. paid to non~residents. 
Such. income may be wholly or Partially 
exempt from tax by reason of double tax- 
ation agreements or special arrangements 
affofding relief from double taxation. 
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The payment of interest, rent, royalties, 

etc. is allowed in full as a- charge against 
taxable business profits. 

V. TAX INCENTIVES 
(a) Tax holiday for certain new 

basineuex 
The Capital InVes‘tment- Decree, 1973 Was _ 

enacted to encourage investment of foreign 
capital in 'new businesses. in Ghana. 
Among the benefits provided in that Act 
is a “Tax Holiday” for a period of be- 
tWeen one and five years. The length of 
the period of the “Tax Holiday” is deter- 

mined at the time approval is granted by 
the Capital InVestments Board set up un- 
der the Decree. With respect to lbsses 

during the tax holiday period, only those 
referring to {capital allowances may be car- 
ried forward. 

(b) Inven‘ment allowame 
Where the Commissioner is satisfied that 

any industrial establishment has in its- ba- 
sis period. incurred any capital expenditure 
in the acquisition of any plant or machine- 
r’y Wholly and exclusively for the purposes 
of the industry carried on by such estab- 
lishment, the CommissiOner shall, in ad- 
dition to any other capital allowances 
granted, grant to such establishment an in- 
vestment allowance equal to five per cent 
of the expenditure so incurred. 

(c) Sinking Fund Allowance 
The Sinking Fund Allowance is additional 
to other capital allowances and, in the ,of- 
ficial view, is not to be deducted in deter- 
mining the residual basis on which sub-I 

sequent annual and balancing allowances 
are to be computed. Like the investment 
allowance, therefore, it is given in addi- 
tion to the net cost of the asset which is 
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JOINT VENTURES 

allowed in full as initial, annual and ba- 
lancing allowances. 
This allowance is given only to companies 
and consists of 10% of the qualifying ex- 
penditure. It is allowed each year provided 
the Commissioner is satisfied that the fol- 
lowing conditions are satisfied: 
(a) An amount of money has been set 
aside by the company to form a sinking 
fund for the replacement of plant, machi- 
nery or fixtures, buildings, structures or 
works of a permanent nature or the assets 
of mines, oil wells or mineral deposits; 
(b) A separate bank account in Ghana has 
been opened by the company for the sink- 
ing'fund; and 
(C) A sum of money has been paid into 
that account in the year of assessment 
amounting to not less than the total of the 
capital allowances for that year and the 
sinking fund allowance. 

(d) Employment tax credit 
Notwithstanding the provisions of any 
other enactment the Board may, in order 
to stimulate investment in labour-intensive 
industries, grant to a company approved 
under the Decree, an emp10yment tax cre- 
dit for a period not exceeding ten years 
from such date as the Board may deter- 
mine. 

(e) Deduction for :cientz'fic reward: 
In determining the chargeable income of 
a person who has incurred capital expen- 
diture on scientific research for the pur- 
poses of the development or advancement 
of an approved project, thére shall be de- 
ducted from that income, if the Board so 
decides, every year for four years, begin- 
ning with ‘the year in which he incurred 
the said expenditure, an amount equal to 
twenty-five percent of such expenditure, 
this is not in addition to the capital allow- 
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ances granted under the Decree (provided. 
that no deductions shall be made for.ex- 
penditure invested in property in respect 
of which capital allowances are granted). - 

(f) Exemption from indirect taxe: and 
charge: 

(1) An approved project may be granted 
any or all of the following benefits, name- 
1y, 

(a) up to one hundred percent exemption 
from import and customs duties under the 
Customs and Excise Decree, 1972 
(N.R.C.D. 114) and purchase tax under 
the Purchase Tax Act, 1961 (Act 67), for 
imported goods which are essential for. the 
implementation and operation of the pro- 
ject and which cannot within a reasonable 
period be produced in sufficient quantities 
in Ghana: in any such case the exempted 
goods shall not be sold unless the corres- 
ponding duties are previously paid; 
(b) up to one hundred percent exemption 
from export or excise duties under the 
Customs and Excise Decree, 1972 
(N.R.C.D. 114) and sales tax under the 
Sales Tax Act, 1965 (Act 257), on goods 
produced by the approved project (provid- 
ed that the goods exempted from export 
or excise duties are cleared through Cus- 
toms). 
(2) Any exemption granted shall be for 
a period not exceeding ten years. 
(3) An exemption under (a) above shall 
only be granted after guarantees have been 
given to the satisfaction of the Comptrol- 
ler of Customs and Excise that the exempt- 
ed goods shall be used for purposes of the 
approved project. 

(g) Double taxation reliefx 
With the present high rates of tax in most' 
countries, double taxation can be a cause 
of hardship to the individual and a severe 
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deterrent to internafiional investment. "Gha- 
na has agreements for the avoidance of 
double taxation with the United Kingdom) ‘ 

the Gambia, Nigeria, Sierra Leone, Sweden 
and Denmark, 

CONCLUSION 
In conclusion, While evidently interésted in 
developing domestic enterpgises, Ghana 
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endourages the fruitful participation of 
foreign investors in its economic deVelop- 
ment, and welcomes joint ventures at the 
moment. Ghana is actively inVolved in re- 
negotiating the existing Double Taxation 
Agreements. The outcome may fugther 
favour investment. The prime intention is 
to encourage foreign Participation in do- 
mestic enterprises. 

V I 
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INQUIRY INTO PERSONAL INCOME TAX STRUCTURE IN PAPUA NEW GUINEA 
SYNOPSIS 

The P4171“; New Guinea Government is 

.committed 'to economic growth through 
Government .rpendz'ng, to the achievement 
of a mare eqzlz'mble dixtributz'on of income, 
and to “the maximum practical progreu' 
toward: financial .relf-relz'ance”. 1 It has 
recognised the amenity for using Mac clum- 
ge: to 'meet t/aexe commitment: by 1/29 

appointment of the Committee of Inquiry 
on Taxable Capacity and Taxation Madm- 
re: (Port Moresby, 1971 ). 

It will be argued here that the prawn: 3y- 
.rtem of direct taxation which may have 
been Jzzz'ted to [Ire-independence conditions 
and objective! it how outdated given the 
growth and equity objective: of the pre- 
Jent Government. A72 analyxis of the pre- 
Jem‘ Jyxtem of personal income taxation 
5170105 it to be regrem've over certain in- 
come range: and geared in terms of pro- 
grem'vity to income leuels many time: 
big/Jar #2472 those generally prevailing in 
the indigenow .rector of the Papmz New 
Guinea economy. 

The exixting tax structure could be modi- 
fied to allow the Government to mice 
mm}: more revenue from the taxation of 
permmzl income: and at the same time 
move toward; a greater equality of ('72- 

come:. Sat/9 modification: would be likely 
to have little adverxe effect on Me .mpply' 
of effort or investible fundx, w/aile at the 
547729 time adding little to the com of 
collection. 
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I. BROAD VIEW OF PERSONAL 
INCOME TAX STRUCTURE IN 
PAPUA NEW GUINEA 
The present structure of personal income 
taxation has evolved in an' ad hoc manner 
from an income tax/surtax system based on 
the British/Australian system and designed 
to tax only those with very high incomes, 
together with a tax on “chargeable in- 
come” (the so-called “mini tax”) designed 
to raise revenue from a lower range of 
income groups. At present every indiVidual 
with a chargeable income in excess of 
.11? 416 is liable to pay the mini tax and 
every individual with a taxable income in 
excess of $ 208 is liable to pay ordinary 
tax. The existing tax structure is regressive 
over certain crucial income ranges and a 
higher percentage of income is taken from 
those at the lower and upper income levels. 
A regressive tax is here interpreted as one 
where the rate of tax decreases as the size 
of the tax base increases. The peculair inci- 
dence .of the tax system can be seen by 
examining closely Table 1. 
Apart from the income ranges to which 
they apply, the income tax and mini tax 
systems differ from each other in two ma- 
jor areas. Firstly, the mini tax is .a func- 
tion of income only Whereas the income 
tax‘ is primarily a function of income, ma- 
rital status and familiy size. Income tax is 
also a function of the size of life insurance 

* Papua New Guinea University of Technology, 
School of Accountancy and Business Studies. 
1. The Development PrOgramme Reviewed. Port 
Moresby. P.N.G., 1971, p. 3. 
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payments, leave fares, medical and educa- 
tion expenses, all of which can be written 
off against the tax liability. As it is, the 
higher income groups who tend to incur 
such expenses, these allowances have a 
regressive effect on the incidente of the 
income tax system. 
When the combined impact to the unco- 
ordinated grdwth of the two interdepen? 
den’t tax systems is examined, the illogical 
nature of the present taxation of Personal 
incomes in Papua New Guinea is apparent. 
Table 1 shows for Papua New Guinea. the 
percentage of personal income taken in tax 
at income levels up to $ 5000; similar fi- 
gures for Australia are shown for purposes 
of comparison of principles involved. To- 
tal tax assessments in both Papua New Gui~ 
nea. and Australia are a function not only 
of income but also of family size; The per- 
centages are presented for both a single 
man and a married man with one, two, 
three and four children. From the table it 
can be seen that in Papua New Guinea 
taxation of intome is regressive: 
1) for a married man with one child over 
the income range of 31‘; 1200—35 1800 
2) for a married man with two children 
over the income range of “200—3; 2200 
3) for a married man with three children 
over the income range of 331200—45 2400 
4) for a married man with four children 
over the income range of $ IZOD—$2800 
The married man with four children would 
pay 2% of his income in direct tax if he 
earned $5 450 Per annum, but only 0.9% if 
his income were 33 2200. This may be com- 
Pared with the smoothly Progres'sive taxa- 
tion of a married man with four children ' 

in Australia. The main reason for the dif- 
fer‘enCe is that in Papua New Guinea the 
progressive income tax is linked with the 
mini tax which is not progressive over its 
range and which is simply [paid at a flat 
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rate of $ 20 after an income of $ 1000. 
It can be Seen from Table 1 that taxation 
in Papua New Guinea does eventually be- 
come Progressive at different and higher 
income levels“ However, in Papua New 
Guinea these high income ranges are of 
little importance [compared with the 10wer 
income ranges into which the Vast majority 
of the population- fall. The regressive na- 
ture of the tax over the lower income; 
ranges is therefore a dominant feature of 
thé existing tax structure; and is inconsis- 
tent with stated Government policy. 
Although it would Seem irrational in it- 

self to link an income tax system which 
grants allowances against tax liability with 
a mini tax system which does not, ,the irra- 
tionality is emphasised by the very large 
allowances granted. These allowances 
which are listed in Table 2 are, after many 
years of paternalistic administration, still 

remarkably similar to the Australian allo- 
wances on which they were first based. 
The effect of using allowances of similar 
magnitude in, Australia and Papua New 
Guinea can be seen from the two coun- 
tries’ tax collection statistics. In Papua New 
Guinea in 19702 only 66,506 individuals 
were subject to income tax. This may be 
compared with a total wage emplbyment 
in the manetary sector of the economy in 
1970 of 128,585 of which 74,988 were 
classified as being in the non-primary sec- 
tor, and with 'a, total population of 
2,461,768. The number of individuals pay-- 
ing income tax was therefore only 2.7% 

2. 1970 istthe last year for which the necessary 
figures are available. 
(a) Compendium of Statistics for Papua New 
Guinea, Department of External Territories, Can- 
berra, A.C.T., June 1972. - 

(b) Eleventh Annual Report of the Chief Col- 
lector of Taxes, Port MOresby. 
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of the total population. In Australia under 
allowances of the same magnitude 41.8% 
of the population paid income tax in 
1969.3 
The term individuals refers to individual 
tax assessments which often relate to a 
family rather than a single person. For 
both Australia and Papua New Guinea, 
the percentage of the population caught in 
the income: tax net will thErefore be' grea- 
ter than the above individual/total popu- 
lation percentages. The comparisons be- 
tween Australia and‘ Papua New Guinea 
Will be distorted to the extent that family 
size of those paying income tax differs 
between them. 
It is‘ not maintained that a similar percen- 
tage of the total population should pay 
income tax in Australia and Papua New 
Guinea. However, the two Percentages do 
indicate the very different impact which 
results from a developing country blindly 
applying a; system designed for 9. develop- 
e‘d economy. 
Thus, what I have suggested so far is that 
personal incomes in Papua New Guinea 
are taxed under two separate and unco- 
ordinated systems, only one of which 
grants personal allowances which are based 
on family size. The result is that over the 
income ranges which are of most relevance 
to Papua New Guinea there is little pro- 
gression and some regression in the sy- 
stem. The use, in the income tax system, 
of allowances based on Australian rather 
than Papua New Guinea income levels, 
excludes the bulk of the population 
(97.3%) from paying any income tax. 
Thus the potential of personal income 
taxation for income redistribution is ne- 
glected; At the same time a large source 
of potential Government revenue is only 
partly exploited. 
Before looking at- possible improvements 

in the overall system of personal income 
taxation, the rationale behind the rates of 
its component Parts will be examined. 

II. INCOME TAX ALLOWANCES 
In most countries allowances vary over 
time with economic conditions and the 
prevailing Government’s philosophy on in- 
come distribution. This is because there is 
no rational and clear~cut way of determi- 
ning allowances. 
In a high income economy with no tax 
similar to the Papua New Guinea mini tax, 
allowances have the effect of increasing 
the progressivity of the tax. This is be-

' 

cause the lower a taxpayer’s income, the 
greater the percentage reduction in his 
taxable income brought about by allowan- 
ce. In Papua New Guinea, Where income 
is also taxed under the mini tax system 
(which levies increasing absolute amounts 
of tax up to incomes of $ 1000 and levies 
a constant amount in absolute terms there- 
after) the allowances have the reverse ef- 
fect and make the overall income tax 
structure less progressive by raising the 
starting point at which the richer section 
of the community begin paying income 
tax. The result in Papua New Guinea, as 
already shown, is an overall system of per- - 

sonal income taxation which‘is regressive 
over several income ranges. 
If the allOwances cannot be justified on 
grounds of increased progression the only 
other possible economic grounds are that 
it is only reasonable to tax an individual 
once his income has risen Above a certain 
subsistence level. This ‘subsistence level is 

interpreted in developed countries as some- 
thing more than simply a level at which 

3. 1969 is th'e last year for which the necessary 
figures are available. Year Book, Australia, 1971.’ 
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an. individual can physically survive. Allo- 
wances in' Papua New Guinea cannot be 
justified on these grounds as individuals 
are, taxed at income of over $ 416 per an- 
nurn under the mini tax system and $ 208 
Per annum under 'the taxable income sy- 
sternj whereas .the allowance for a spouse 
alone for income tax is' $460. The argu- 
ment often used to defend high allowan- 
ces, that income tax is only designed to 
catch the income of the rich, could also be 
used for a highly progressive income tax 
with 10W allowances, But high allowances 
simply imply that high inéome individuals 
deserve an income well above that of the 
average individual before they Pay any 
extra tax and before any redistribution of 
income takes place. In Papua New Gui- 
nea’s case, this allowance alone is almost 
six times the country’s average per capita 
income of $ 83.66 4. 
As with personal allowances, there is no 
single accepted method of allowing for 
Wives and children in arriving at taxable 
income. The methods which” have been 
adopted vary between the extremes of 
giving fixed marriage and child allowances 
and of splitting taxable income amOng the 
individuals who comprise a family. Papua 
New Guinea has adopted the Australian 
system which is at the former extreme. 
Marital and. child allowances are very 
similar .to those in Australia. Again, it 'is‘ 

difficult to see the erationale of giving a 
child allowance which is three times the 
average per capita income in Papua New 
Guinea and an allowance for a spouse 
which is almost six times the average per 
capita. income. It could possibly be defend- 
ed on the grounds that it mitigates educa- 
tion costs, but this implies that the tax 
burden of high groups should be reduced 
for this purpose While low income groups 
receive no such concession.

‘ 
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Given the Papua New Guinea environ— 
ment of extended family arrangements, 
formal allowances for legal direct depen- 
dents lose much of their relevance. If no 
tax is to be levied in Papua New Guinea 
on chargeable incomes below $416 per 
annum, it might be most appropriate for 
no specific allowances (apart from the 
implicit $ 416 allowance) to‘ :be given in 
Papua New Guinea. One effect of no a1- 
lowance fOr families would be that single 
individuals (who normally save a larger 
percentage of their income than families) 
would have a comparatively reduced tax 
burden. This should lead to an overall 
increase in saving (voluntary Plus forced) 
in the country. 
In this Context, it is interesting to note the 
comments contained in the, recent RepOrt 
on Development Strategies for Papua New 
Guinea compiled by a ‘team of economic 
consultants from the Universities of East 
Anglia, Manchester and Cambridge. 
“Regarding rates of tax, the report (Coni- 
mittee of Inquiry) proposed that the pre- 
sent exemption levél of $416 should 'be 
retained but that, allowing for normal 
phasing-in provisions, the minimum rate 
that should ‘be applied *— even after the 
wife and Children’s allowances —— should 
be .five percent. We endorse the latter re- 
‘commendation. Regarding the exemption 

4. 1970 is the last year for which thc necessary 
figures are availablefiCompendiumpf Statistics 

for Papua New Guinea. Dept. of External Ter- 
ritories. Canberra. A.C;T; June 1972‘. The in- 

come portion of this statistic is comprised solely 
of wages, salaries and marketed primary pro- 
duction. It excludes subsistence sector incOme, 
non-marketed primary production and any form 
of business income as it is attempting to arrive 
at a figure approximating cash incbme per head 
to be compared with allowances granted; Ave- 
rage per capita income for the whole economy 
is approximately $ 220. 
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level, We consider there may be strong 
administrative arguments for raising this 
once #96 commodity witb/aoldz’ng 1‘4e and 
Me gefleml comamptz'on tax are in opera- 
tion”. 5 

However, later in the Report, the consu-l- 
tants express grave reServations concerning 
the administrative problems of introducing 
the highly sophisticated VAT at this early 
stage in Papua New Guinea’s development. 
Thus, it would appear that the consul- 
tants, by rejecting the current practicality 
of the VAT, 'are in support of a policy of 
not increasing the present exemption. level 
of $ 416 but advocate raising the minimum 
tax rate, even after the wife and children’s 
allowance, to five percent. I would fully 
support any Government action taken to 
implement this policy and also suggest that 
a higher rate of progressivity be introduced 
into the tax rates for :both single Persons 
and married persons with dependents and 
that the former class of taxpayer be given 
a lower exemption level than the latter. 
Consideration should also be given to rais- 
ing the existing differential between the 
tax rates imposed on single persons and 
married Persons with dependents and to 
making fax rates totally progressive bey- 
ond the proposed minimum rate of five 
percent by abandoning the two separate 
and unco-ordinated tax systems. These 
recommendations are based on the pre- 
ceding discussion, the information contain- 
ed’ in Table 1 and the oft-stated Govern- 
ment objective of achieving the maximum 
practical progress towards financial self- 
reliance. 

111. INCOME TAX RATES 
At present ‘bhere is a very low progression 
of tax rates over the income ranges which 
are of most relevance to the indigenous 

sector of the Papua New Guinea economy. 
Over the first $ 1000 of taxable income 
the rate of [tax does not rise above 2.8%. 
This trend continues over the remaining 
income ranges for both single and married 
persons. For example, the tax rate for a 
single person increases by 1.9% between 
a; 1000 and $2000; by 2.1% between 
51‘. 2000 and '83 3000; by 1.9% between 
is 5000 and 35 4000; 2.1% between .71: 4000 
and $ 5000. 

This low rate of progression is inconsis- 
tent with the Government’s objective of 
intonié redistribution. However, taking 211- 

so its growth objectives, it would be de- 
fended on the grounds that the extra de- 
velopment resulting from the increased 
Government expenditure made possible by 
the greater revenue derived from a more 
Progressive tax rate might be outweighed 
by the negative effects on growth caused 
by a reduction in incentives to work and 
invest. This aspect of the problem will 
now be briefly discussed. 

IV. PROGRESSIVE INCOME 
TAXATION AND DISINCENTIVES 
As-fncome tax is levied not only on the 
income of employees, but also on the pro- 
fits of unincorporated businesses, the ef- 
fect of income tax on the supply of capital 
and the supply of effort must be examin- 
ed.

‘ 

A. The supply of effort 
The direction of the effect, of an increase 
in taxation on the supply of effort de- 
pends on the relative magnitudes of the 

5. A Report on Development Strategies for 
Papua New Guinea. February 1975. p. 35. 
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incOme and substitution effects. For the 
increase to have an adverse effect on the 
Supply of effort the substitutiOn effect 
must outweigh the income effect. It is 

‘argued‘ here that there is little likelihood 
of either effect being Very strong. 
Taking first the incentive to work far 
those already residing in Papua New Gui- 
nea, it is the marginal- rate of taxation 
which is the relevant factor. As the real 
rate of. progression and the corresponding 
marginal rates are low, it is likely that 
only a very small percentage of employees 
will have incomes sufficiently high for the 
tax to have a significant effect in either 
direction on the supply of effort. Most. 
employees with incomes high enough to 
subject them to heavier marginal rates of 
taxation are likely to be in pOSitions Where 
the supply of effort is determined by fac- 
tors other than income. 
For potential employees outside the coun- 
try who are considering employment in Pa- 
Pua New Guinea, it is the average rather 
than the marginal rates of tax which are 
relevant. At present, up to incomes of 
around $ 10,000 per annum, average Pa- 
Pua New Guinea. rates of income tax com- 
pare favourably with those in most deve-- 
loped countries. If rates in Papua New 
Guinea do rise, it is comparatively easy for 
a company ‘to reduce the tax burden of its 
expatriate employees by paying low sala- 
ries in Papua New Guinea and a large 
gratuity on the completion of the con-tract. 
This latter policy is already operative in 
certain areas of the public and private 
sectors of the Papua New Guinea economy. 
Expatriates working on Government or 
allied business can always have specific 
Arrangements regarding taxation. In addi- 
tion it is likely that very few expatriates 
have more than a vague idea of tax levels 
until after taking up their position, and 
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even then the impact Of the method of 
payment often distorts their usually sub- 
jectiVe assessment of the intome tax but- 
den.- 

It is considered that expatriates are unlike- 
ly ‘to choose between different developing 
countries on the grounds that they have 
dififerent levels of income taxation, but 
that they are tempted to travel to a coun- 
try by the vague idea that a country has 
low tax rates. It is normally very difficult 
to determine the exact incidence of direct 
taxation in a country of potential develop- 
ment. The situation is‘ further complicated 
by indirect tax levels and their effectron 
the cost of living. Again the potential em- 
»ployee is unlikely to have little more than 
‘a vague idea of the cost of living or an 
outdated list of the .cost of a few essential 
commodities. 

B. The supply of capital 
Even when the possibility of tax shifting 
is ignored, incentives to invest can never 
ultimately be a function of high personal 
income tax rates, as a privately owned firm 
can always incorporate ‘itself thus ensuring 
that it never pays more than the ruling 
rate of Company tax. It is unlikely that 
average intome tax rates up to the compa- 
ny tax’ rate will be sufficient to deter the 
domestic investment of domestic funds. 
Most investmqnt from external sources 
comes via large companies whose invest- 
ment levels will be affected by the compa- 
ny tax rate rather than the perSonal rates. ~ 

I? is therefore likely that permiml z'mome 
tax rate: in Papzm New Guinea could be 
made more progrem've than at prexem‘ 
with little effect on #99 3147171}! of effort 
or capital. 
In the context, it is interesting ‘to note the 
views of “the Committee of Inquiry: 

‘ 

“ 
. . . the developmem: of the country must 
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provide adequate domestic revenue, al- 

t/aaztgb care 7mm obviomly be taken not 
to mazlée the tax harden :0 heavy t/Mt it 

dixcoumges the initiative and enterprzlre 07¢ 
which economic development 1'; baled or 
prove: too bad on mlary and wage adr- 
nerx”. 6 

Later in the report: 
“The Committee came to the considered; 
judgement that there is scope to reduce the 
margin of advantage, by incremz'ng the ef- 
fective personal income Mx rate; over the 
flext few years by an average of 45011! 15 
percent witboztt lowing 4 .rz'gnz'fz'mmf im- 
part on t/ae recruitment 4nd wtentz’on of 
expatriates. (This means, for example, that 
a taxpayer who now pays 10 percent might 
eventually pay 115 percent)”. 7 
However, the recent Report on Develop- 
ment Strategies for Papua New Guinea 
states that: 
“Despite their own argument, the Commit- 
tee’s report judges that there is scope for 
increasing effective Personal income tax 
rates by an average of about 15 percent. 
Given What — by international standards 
—' are the exceptionally low rates of per- 
sonal income tax on higher incomes, the 
Minion beliewx that Mix is Me law that 
should be aimed for. The Mission does 
not endorse the report’s recommendation 
that ‘the rate of tax in the highest bracket 
of individual income should be limited to 
about 40 percent’ 8 

The preceding analyyi: of the likely effect 
on fine supply of effort and capital. of 
mixing Me progreuiwity of permmzl in- 
come tax rate: in Papua New Guinea 
would fully sapport the ¢ecommend4tiom 
of the more recent Report. 
A major determinant of the Committee’s 
overcautious approach to raising the pro- 
gressivity‘ of personal tax rates appears to 
be its heavy reliance on the proposed value- 
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added tax as a major source of internal 
revenue. 
“The Committee thought that taxes of this 
kind (value-added taxes) although they 
sound complicated, are really quite simple 
to operate. They are in force in a number 
of European countries. One big advantage 
is that large amounts of revenue can be 
raised from a small percentage’tax. The 
tax is fairly easy to police, it does not need 
complicated bookkeeping, and it does not 
discriminate against particular forms of 
production as is usually the case with taxes 
of a less general characteristic. Tlae Com- 
mittee t/aoznt that it could be 945273! 4- 
dopted for we in Papzm New Gained”. 9 
The preceding analysis would again fully 
support the criticism made in the more 
recent (East Anglia) Report of these 
views. ‘ 

v. CONCLUSIONS 

Taxation of personal income in Papua 
New Guinea takes place under two diffe- 
rent systems as .a person may be able to 
pay income tax or; either taxable income 
or chargeable income. The systems are 
therefore two parts of a single personal 
income tax structure. 
The mini tax is assessed without any allo- 
wances being taken into account and 
reaches a maximum of 31‘: 20 at an income 
of $1000 after which no additional mini 

6. Report of Committee of Inquiry on Taxation. 
September 1971 p. 1. 
7. Ibid. p. 26. 
8. A Report on Development Strategies for 
Papua New Guinea. February 1975. p.735. 
9. Report of Committee of Inquiry on Taxation. 
September 1971. p. 4. 
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tax is levied. The income tax system grants 
large allowances based on family size 
which are deducted in arriving at taxable 
income. The combined effect of theSe two 
unco-ordinated taxes is that personal in- 
come taxation is regressive over several 
income rangés which are, and will conti- 
nue to be, crucial to the indigenous sector 
of the Papua New Guinea leconomy. In 
other words, the existing tax structure 
takes a higher percentage of income frOm- 
those at the lower and uppgr income levels 
and a lower percentage bf income from 
those at the middle income ‘levels. 
Comments made by Dr. John Guise on the 
role of indigenous middle classes in help- 
ing to build a nation raise the question of 
Whether such a tax structure is in fact a 
matter of deliberate Government Policy. 
“Sooner Or later this country must learn ‘to 
look after itself financially. 
The importance of a middle class is that 
people of this type are very careful and 
thoughtful about Political matters. Because 
they have valuable possessions which they 
do not Wish to lose, they respect law and 
order and will strongly, support a govern- 
ment which is able to keep law and order. 
Australia has a very strong middle class 
which has led‘ to one of the most stable 
governments in the world. Political revo- 
lutions just do not happen there. One im- 
portant result is that people in other coun- 
tries are happy ‘to invest their money in 
Australia and this foreigri investment has 
helped greatly to develop the mummy. 
In other countries, which are usually called 
‘developing’ countries, there have been 
serious Political troubles, dictatorships and 
military takeovers. In most cases there was 
little, if any, indigenous middle class to 
act ‘as a steadying influence on the govern- 
ing powers. Such countries. are not attrac- 
tive places for foreign investment and it is 
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not easy for them to get help in solving 
their problems”. 10 
It is likely that personal income tax rates 
(for both single persons and married per- 
sons with dependents) could be made 
more Progressive and tax allowances sig- 

nificantly reduced or‘ abolished with little 
effect on the supply of effort or Capital 
The result would. simultaneously be a more 
equitable distribution of income and a 
higher level of Government revenue avail- 
able for development lexpenditure. 
It is also s‘uggeéted that, given the current 
impr’acticality of the VAT, there are sound 
economic grounds for maintaining the pre- 
sent'exemption level of .15 416 but raising 

‘ the minimum tax rate, even after any wife 
and children’s allowances, to five Percent. 
Further, single persons shofild begin to pay 
tax at lower income levels than married 
persons with dependents. At Present in 
Papua New Guinea, both' classes of 'tax- 
payer begin to pay tax above 35 416. 
Consideration should also be given to 
raising the existing differential bet‘ween 
the tax rates imposed on single persons 
and married persons with dependents. The 
current situation in Papua New Guinea is 
that both classes of taxpayer are subject to 
a constant rate of two percent over the 
313416—35 700 income range and the rate 
differential over the .15 700—51? 5000 range 
is very marginal. - 

Finally, it is recommended that Govern- 
ment action be taken to make tax rates 
totally Progressive beyond the proposed 
minimum rate of five Percent by abandon- 
ing the two separate and unco-ordinated 
tax systems in favour of a single unified 
tax structure. 

10. “Co-operatives Help to Build a Nation". 
Dr, 'J. Guise. Co-operative Federation of Queéns- 
land. Supplement to “Co-ops in the Pacific”. 
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INQUIRY INTO PERSONAL INCOME TAX STRUCTURE IN PAPUA NEW GUINEA 

TABLE 1 

The percentage of perxoml income taken in tax at income levels up to $ 5000 

Percentage taken in. tax 
Papzm New Guinea Amtralz‘a 

Income Single Married/ Married/ Married/ Married/ Single Married 
Level ichild 2 children 3 children 4children 4children
$ 

0 0.0 0.0 0.0‘ 0.0 0.0 0.0 0.0 

50 0.0 0.0 0.0 0.0 0.0 
‘ 

0.0 0.0 

100 0.0 0.0 0.0 0.0 0.0 0.0 0.0 

150' 0.0. _ 0.0 0.0 0.0 0.0 0.0 0.0 

200 0.0 
, 

0.0 0.0 0.0 0.0 0.0 
‘ 

0.0 , 

250 0.0 0.0 0.0 
’ 

0.0 0.0 0.0 0.0 

300 0.0 0.0 0.0 0.0 0.0 0.0 0.0 

350 0.0 0.0 0.0 0.0 0.0 oio 0.0 

400 0.0 - 0.0 0.0 0.0 0.0 0.0 0.0 

450 2.0 2.0 .. 2.0 2.0 2.0 0,0 0.0 

500 2.0 
A 

2.0 2.0 2.0 2.0 0.0 0.0 

550 2.0 2.0 2.0 2.0 2.0 0.0 0.0 

600 2.0 
' 

- 2.0 2.0 2,0 2.0 . 0.9 0.0 

650 2.0 2.0 2.0 2.0 2.0 0.0 0.0 

700 2.0 2.0 _' 2.0. 2.0 2.0 0.0 0.0 

750 2.1 2.0 2.0 2.0 2.0 0.0 0.0 

800 2.3 2.0 2.0 
' 

2.0 2.0 0.0 0.0 

850 2.4 2.0 2.0 2.0 2.0 0.0 0.0 

900 2.6 2.0 2.0 2.0 2.0 0:0 0.0 

950 2.7 2.0 2.0 
‘ 

2.0 2.0 0.0 0.0 

1000 2.8 2.0 2.0 2.0 2.0 0.0 0.0 
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TABLE 1 (continued) 
Pdpzm New Guinea ‘ 

Amtrak}; 

income Single Married] Married/ Married[ “ Married] Single Married 
Level - lichild .2 children Schildren 4chi1dren 4childgen 

1200 3.5 1.7 1.7 
_ 

1.7 . 1.7 5.0 0.0 
1400 4.1 - 1.4 ~1.4 1.4 1.4 6.0 -‘ 0.0 
1600 4.5 ,1.4‘ 1.3 1.5 1.3 6.8 0.0 
1800 5.2 1.9 1.1 

‘ 
1.1 . 1.1 7.5;. 0.0 

2000 5.7 ~ 2.4 - 
. 1,5 1.0: 1.0 8.5' 0.0 

2200 6.1 
‘ 

2.9 .'1.9 1.2 0.9 9.11 0.0 
2400 6.5 - 3.4 2.4 1.6 1.0 9.8 2.3 
2600 7.0 

‘ 

3.9 
' 

2.9 2.1 1.3 10.6 3.0. 

2800 7.4 4.4- 54 ' 
' 

2.5 1.8 11.3 3.6 
3000 7.8 4.8 3.9 _- 3.0 2.2 11.9 4.3 
.5200 8.1 - 5.2 4.3 3.4 2.6 12.7 5.0 
3400 8.6 " 5.7 4.7 3.8 3; 12.8 5.7

I 

3600- 8.9 . 6.1 5.1‘ 
‘ 

4.2 3.5 , 13.0 6.3
. 

3800 9.3 6.4 5.5 4.6 
, 

3.8. 13.4 7.0, 

4000 
' 

9.7 6.8 ‘ 5.9 5.1 4.2 13.9 7.6 
4200 10,1 7.2 . 6.3 5:4. 4.6 14.3 8.2 
4400 10.6 7.6 -' 6.7 5.7 5.0 15.0 8.9 
4600 11.0 8.0 ’ 7.1 t. 6.2 - 5.4 15.5 9.3 
4800 11.3 8.4‘ 7.4 6.6: 5.7 16.1 9.6 
5000 11.8 8.8‘ 7.8: 6.9- ' 6.1 16.8- 10.0 

The tableiignores all cgnsideratigné other than marital status 'and humber of childrén: 

TABLE 2 

Income tax allowances in Papgm New Gui- 
nea and Amtmlz'd 

VPczpzm New Guinea Azutmlz'a 

Single Nil Nil 
Married .15 460 31? 364 
Child 1. .- 

as 260, . . as 260 
Child 2 as 260 $ 208 
Child 3 $ 260 $ 208 
Child 4 as 260‘ g; 208 
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ARTICLES * * 

SERGIO GARCIA GRANADOS *2
I 

A STAMP DUTY ON VALUE ADDED" —IWHY NOT? 
INTRODUCTION 
The system known as.va1ue-added taxation 
is oge of the most important developments 
in indirect taxation, and practically the only 
substantial one made since the turnover tax 
was adopted as a means of indirect taxation. 
It was first introduced in France in the 
middle 1960’s, and it has rapidly extended 
through Europe} The adoption of the 
system has also been seriously considered in 
other developed countries. The economic 
advantages of the' system were-broadly re~ 
cognjzed, and it is likely that in the future 
most developed countries will adopt, in one 
way or another, a form of taxation on 
value added. The system, however, has not 
been as successful in developing countries, 
although many of the most developed (for 
instance Argentina, Uruguay, Brazil, and 
Mexico) have either introduéed tax bills to 
establish a VAT system or have made se- 
rious attemptsl‘tlo do so. The convenience 
of adopting this system has been question- 
ed regarding countries Where a large num- 
ber of the prospective taxpayers are less 
sophisticated than the European VAT tax- 
payers. 
Argentina, for instance, has been post- 
poning the implementation of a bill pre- 
sented in 1969, and their VAT system is 

now being revised to be put into effect in 
1975. Mexico had very serious diséussions 
in. 1970 on adopting a bill introducing the 
VAT. However, the attempt to introduce 
the VAT in Mexico has apparently been 
abandoned. Brazil, Colombia and Ecuador 
have adopted VAT systems for payment of 
some taxes, but this is mainly. done for 
turnover taxes Paid by the enterprise and 
not as a general value~added tax on sales 

and services.2 . . 

Apparently the implementation of the Eu- 
ropean VAT system requires more sophis- 
ticated taxpayers and tax collectors than 
exist in the developing World. It is un- 
fortunate that due to these circumstances, 
many countries cannot benefit from the 
economical advantages of taxing the value 
added instead of the transactions The ¢co- 
nomic advantages of the VAT have been 
broadly discussed by several authors 3 and 
it would be beyond the scope of this paper 
to repeat them here. However5 the two 
main points in favor of VAT are the fol- 
lowing: (a) By itself, the shifting of the 
indirect taxes makes the cascade tzixes or 
duties a discouragement to commercial 
transactions by taxing the consumption. It 
especially discourages the trade of the 
goods of the small producer because these 

1* Of the Law Offices of Saravia y Mufioz, Gua- 
temala. Former Research Associateof the Inter- 
national Bureau of Fiscal Documentation. 
1. The‘In’cerpationaI Bureau of Fiscal Documen- 
tatién has published several studies on this sub- 
ject and maintains up-to-date information On the 
developments of VAT in European Countries. 
2. Uruguay did adopt this year a VAT similar 
to the European system. Sources used: Corporate 
Taxation in Latin America, Loose-leaf. Interna- 
tional Bureau of Fiscal Documentation, Amster- 
dam. '

. 

3. For instance: C. Lowell Harris 8: Othez. In- 
novations en Politique Fiscale. Institut Interna- 
tional des Finances Publiques, Lyon, 1970. C. S. 
Shoup, Public Finance, Aldine Publishing Co. 
Chicago, 1969. C. A. Lépez de la Reche. Refe- 
rencias a una nueva forma tributaria: -E1 Im- 
puesto a1 Valor Agregado. Universidad de Zulia, 
Venezuela, 1969. C. E. McLure and N. B. Ture, 
Value Added Tax: Two Views. American Enter- 
prise Institute for Policy Research. Washington 
D.C., 1972.‘ 
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goods are usually handled several times be- 
fore they reach the final consumer. (-b) The 
application of a full-refund drawback 
system for exports can only be made 
through a tax where the Percentage of the 
price represented by the tax is easy to de- 
termine. This refund is necessary if exports 
are not to be taxed and is especially im- 
portant for maintaining free trade condi- 
tions in areas where economic integration is 
sought. 
In many of the developing countries, cus- 
toms and stamp duties are very important 
sources of revenue and are sometimes more 
important than income tax. Because of the 
nature of import duties it is difficult to 

modify this tax. However, in the case of 
-the stamp duty, it is possible to take ad- 
vantage of the experiences of the develop- 
ed countries in indirect taxation, especially 
the tax on value added, by adopting a VAT 
system of computation to already existing 
taxes. And in the countries where stamp 
duty is a main way of indirect taxation, it 

would be possible to renew the old but ef- 
fective stamp duty system for the needs of 
modern life. 
The object of this short essay is to establish 
how it is possible to pay a stamp duty on 
value-added by adopting the theoretical 
fundamentals of the VAT to a tax of sim- 
ple application such' as the stamp duty. It 

would probably not be practical to adopt 
such a system as a main way of indirect 
taxation, except in countries where the 
stamp duty has algeady turned into an im- 
Portant indirect tax (like Peru or Guate- 
mala). However, 'a stamp duty on value 
added would be a helpful subsidiary system 
for taxing agricultural areas, where taxpay- 
ers are less sophisticated and accountancy 
records are seldom kept. Last but not least, 
we think that this type of study demon- 
strates the true nature of value-added tax- 

ation (which is a system of levying the tax) 
and fosters the research towards the adap- 
tation of such a system, to already existing 
indirect taxes. 

I - THEORETICAL FUNDAMENTALS OF A 
STAMP DUTY ON VALUE ADDED 

A) T/ae Syxtemx of Collecting Indira; 
Taxes 

There are different forms of collecting in- 
direct taxes. They are the following; 
1) The tom: Duty: This is paid on 
goods which remain in deposit at customs 
as long as payment of the tax has not been 
made. 
2) Tax by Declaration of the Taxpayer: 
This is paid by a declaration made by the 
taxpayer to the authorities on the volume 
of turnover, sales or any other base. 
3) The Stamp Duty: This is paid by 
means of adhering stamps to the Product 
itself (excises) or to the receipts, docu- 
ments and contracts, showing a value. relat- 
ed to the product or service. ‘In the case of 
documents, it is usually Paid, on face value 
shown. Sometimes it is paid at a fixed 
amount on the products, for instance, ex- 
cise duties on liquors, cigarettes and cigars. 
Or the stamp duty might be a percentage 
of the amount shown in the receipt or do- 
cument. It is also payable by Purchasing 
stamped paper for drafting contracts and 
other documents. There are usually detailed 
tables for levying the tax on a case-by-case 
basis. However, a basic percentage is usual- 
ly present in the countries where stamp 
duty is of some importance; the rates are 
usually between 0.5% and 5% of face 
value. 

B) The Syxtem: of Levying Indirect Taxe: 
There are three forms of levying indirect 
taxes: 
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1) Single Stage: This is when only one of 
the phases of production or commercializa- 
tion of the product is taxed. We have ex- 
amples of this in the case of indirect taxes 
paid .at Production, importation of export— 
ation.

I 

2) Cumulative Mum-Stage: (Bettet known 
as the “CasCade System”): This is when 
the indirect tax is paid on all the phases 
of commercialization of the Product or 
service, not taking into consideration the 
tax previously paid on the same product or 
service. Most sales taxes and stamp duties 
fit this category. 
3) Non—Cumulative Mum-Stage: This is 

the system of the Value-Added Tax where 
the tax is only paid on the value added to 
the Product or se_rvice. The taxpayer only 
pays the difference between the value of 
the products or services when he receives 
them and their value when he sells or 
renders them. 

C) Prexentatz'on of the pom‘ble types of 
indirect Mace; 

When we make a cross-breed of the forms ' 

of collecting and of the forms of levying 
the indirect taxés, as explained above, 'we 
get the following types of indirect taxes: 

Cmtoms Dutie: 
1) Single Stage somx Duty: This is the 
typical customs duty which is paid on the 
products upon their impbrtation into a 
country. 
2) Cascade s‘omx Duty: Even though 
this type of customs duty does not exist 

any more and Would be inefficient by all 
means, it was common until the 1700’s to 
pay transit taxes every time products passed 
through straits, rivers and gates of me:- 
chant towns. The formation and strength- 
ening of centralized states made this kind 
of customs duties gradually disappear. 
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3) sfom’: Duty on Value Added: This 
type of tax does not exist and it is unlikely 
that it will, even if in theory it is possible. 
It might be interesting, however, to ex- 
Plore further the possibilities of this tax, in 
combination with turnover or TVA taxes, 
in the case of exportation of goods within 
the customs unions or as a solution to the 
problem of free trade between countries 
with different tariffs for imported goods; 

Turnover Taxex 
4) Single Stage Tzzrmwer Tax: This type 
of tax is paid only on one phase of the 
product or service. Typical cases are retail 
sales taxes and all taxes paid on production 
or first sale. 
5) The Tamover Tax on Cascade: This is 
the usual type 'of the sales taxes Where any 
salé, (Wholesale, or retail), is taxed regard- 
less of Whethej: or not it has been taxed be- 
fore.

' 

6) Turnover Tax on Value Added: This is 
the usual form of Value Added Tax 
(VAT), where only the difference between 
the cost and the price of sale is taxed. 

Stamp Dutiex - 

7) Single Stage Stamp Dm‘ies: This is a 
stamp duty paid only on one Phase of the 
product or service, usually at Production 01: 
first sale. This is the case of excise duties 
paid on wines, spirits, cigarettes or cigars, 
where the stamp is attached to ‘the Product 
itself as proof of payment of the tax. 
8) Stamp Duty on Cascade: This is the 
case of most stamp duties which are paid 
on the value of the transactions, either on 
the contracts themselves, on the documents, 
or on the receipts given for payment of 
services or goods. In many countries, the 
stamp duty has evolved into a turnover 
sYstem, where stamps are not physically 
added to the contracts, documents or re- 
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ceipts, but are paid at certain periods of 
time. (monthly, quarterly, etc.), on the ba- 
sis of a declaration made by the taxpayer. 
9) Stamp Dzzty on Value Added: The 
stamp ‘duty on value added would be a 
system where the stamp duty would only 
be paid on the value added .by the taxpayer 
to the service or product. Payment would 
be made by means of stamps in the usual 
way presently used for stamp duty. This‘is 
the type of tax that we will examine further 
in this paper. " 

II - A SYSTEM OF STAMP DUTY ON- 
- VALUE ADDED 

A) Importance and Spread of the Stamp 
‘ 

Duty in Dewelapz'hg Countriei 
The stamp duty in 'the last We centuries 
was a very important source of revenue for 
the Spanish and Portuguese Crowns. In 
Latin Amexica, the system originated in the 
colonial times.and was passed along to the 
new states at independence. The Countries 
which have developed more complicated 
tax structures have introduced turnover tax- 
es or sales taxes that surpass the stamp duty 
system in importance as a revenue producer. 
However, thg stamp duty continues to exist 
in all of the Latin American .couhtries. 
Although stamp duties have very little irn- 
portance‘in some of these countries such 
as Brazil or Venezuela, in other countries 
such as Guatemala or Peru, it does repre- 
sent a substantial tax burden.

‘ 

Sta'mp duties also exist in .fnost or ail of the” 
African countries even if its .~impo'rtance 
seems to be irrelevant compared to..that of 
the stamp duty in Latin America.4 We 
could'not obtain any relevant documenta- 
ti‘on concerning Asia and Oceania. 

B)‘ Why Stamp Duty? ~ 

What is the justification of making a study 

on the renewal of stamp duty, when, for 
most people this is an obsolete form of 
taxation?

’ 

The stamp duty has proved to be one of 
the easiest systems of collecting indirect 
taxes in areas where the literacy rate is very 
low. People who cannot read and write 
become easily familiar with the Payment of 
the stamp duty on documents intended to 
carry legal value. Concerning the accept- 
ability of this tax’, we have been amazed at 
the fact that in the most remote areas of 
our home country (Guatemala), it is possi- 
ble to find Indians who can barely speak 
Spanish, but who will insist on the use Of 
stamps on .any document made. These per- 
sons clearly see, in spite of their lack of' 

schooling, the link between the validity of 
the document and the stamp 0': seal attach- 
ed to the paper turned into a document. 
The system in itself ‘it also very efficient 
Where it is necessary to tax populations 
living outside of large urban centers, as is 
the case in most parts of the developing 
world. However, the actual stamp duty 
system, as we pointed out before in this 

Paper, is inefficient .and inequitable be-. 
cause it is applied in cascade to all of the 
transactions, Papers, documents, receipts, 
etc. This fact greatly affects the goods of 
small producers, especially when their pro- 
ducts are meant to be taken into the World 
market, becailse (if the great number of in- 
termediaries used for the commercialization 
of this type of product. , 

Personal observations in several Latin Ame- 
rican countries confirm the belief‘that tax 
eirasion on sales and turnover taxes in_ the. 

4: Schrces 'used: Corporate Taxation in Latin- 
America. African Tax Systems, Both Loose-leaf 
Services published by the International Bureau 
of Fiscal Documentation, Amsterdam. Economic 
Development of Latin America. Dr. Celso Fur- 
tado, Cambridge U. Press. Londoil (1970). 
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less developed countries is vegy high, 
especially in the rural areas Where the i1: 

literacy rate is high. A stamp duty on 
value added will probably not be imme- 
diately enforceable either, but it would be 
easier to apply than a turnover tax on value 
added of the‘ type adopted in Europe. The 
actual VAT would be almost unthinkable 
for People living in bgoad areas -of the 
developing World, 

C) Main Problems to be‘ Solved Concerns 
ing t/ae'AppZz'mzfz'on of d Stamp Duty 
on Value Added ‘ 

.

' 

There are several problems to be solved 
concerning the application of a stamp duty 
on value added, the main ones being: (1) 
how to determine the value added on 
which the tax is 'to be paid and how to 
determine how much tax "has been already 
paid on the same transaction; (2) how to 
keep the ddcuments for the records of the 
a'cc'ountant and for the purposes of other 
taxes and; (3) how to simplify the appli- 
cation of the system for illiterate taxpayers. 
1) The Dgtermz'mfion of the lue-Add-' 
ed: There are basically tWo systems for the 
determinatiOn of the value added on an 
indirect tax: (a)v‘either by a deduction from 
the tax‘ base of deductible Expenses which 
Were made in relation to goods sold‘ for 
services rendexged by the taxpayer (expen- 
ses which have been subject already to the 
payment of tax); or (b) by crediting 
against the tax the amount already Paid as 
tax on transactions in relation to the goods 
or service which are being taxed. Even if it 
was rejected in Europe as being compli- 
cated, this second alternative _of credit 
against tax paid, is the one that should be 
adopted in the case of stamp duty at least 
in the case of taxpayers not keeping formal 
accountancy. Physical adherence of stamps5 
makes it easy to calculate how much can be 
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credited; A taxpayer trying to figure how 
much his‘ :tax is, hasjnerely to add_ how 
much has been paid in stamps in :elation 
to the same transaction and subtract that 
result from the tax rate applicable. 
In the case of payment by a taxpayer who 
pays the stamp duty by a periodical declara- 
tion, the system used would be even sim- 

, pler, because the periodical declaratiOn 
turns the stamp duty in practice into 21 turns 
over tax. In this case, a variant of the 
system for the VAT as used in Europe 
could be adopted, and the taxpayer would 
then assess his. tax payable by taking credit 
for all the stamps which have, been paid on 
documents relating to‘ his turnover. It is 

likely. that most enterprises with a sub- 
stantial turnover would opt for this system. 
In the case of- the stamp duties which are 
not paid by periodical declaration, a book- 
let would have to be formed by the sucw 
cessive addition of documents or Photo- 
copies that show that sta'rnp duty has been 
paid.6 The credit, of course, would be ac- 
cepted if it is made either: (a) on 'the 
basis of the original documents where the 
stamps are attathed or (b) by means of 
photocopies where thé stamps are shown; 
The use of photocopies 7 or a similar sys- 
tem is necessary in order to allow the Pro- 
portionate division of the credit for two or' 
more different transactions, when goods 
bought from one person are sold to several 
different Persons. 

5. Or the seal of the revenue service on the 
document, stating that stamp duty is paid ac- 
cording to the system of periodical declaration, if 
the alternative of a periodical declaration exists. 
6. Or the seal of the revenue service, to which 
footnote 5 refers, is evident. 
7. As discussed in the next paragraph, it might 
also be possible to use statements given ‘by No- 
tary Publics or by some authorized government 
officers, when amounts are too: small or where 
photocopying machines were not available. 
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2) Keeping Dommentatz'on for Other Re- 
. “mix: Another problem would be created, 
by the fact that under a stamp-on-value- 
added system, original documents would 
often have to be given away. These docu- 
ments are usually the justification of ex- 
penses for the accountancy and basis for 
deduction in payment of other taxes. In 
this sense, it must be noted that the use of 
photocopies is a generalized practice where 
any kind of records are kept, and photo- 
copies are usually accepted as evidence even 
if, in some cases, they must be legalized by a 
Notary Public. The use of Photocopies for 
the records could be assisted by authorizing 
some government officers or Notary Pu- 
blics (or both) to certify the existenhe of 
the documents before they are given away 
to third parties. This would allow keeping 
documents for the records in spite of de- 
livering the stamp bearing originals.

I 

3) The Complicated Nature of the S New: 
The difficulties inherent in this system 
would have to be surmounted before im~ 
plementing a stamp duty on value added. 
However, in our opinion, this system — 
Where physical account of the stamps al- 

ready paid is possible — is much simpler 
than the one existing in Europe, Where 
careful records have to be kept. Both the 
physical adherence of stamps and the suc- 
cessive attachment of bills would simplify 
the task of the taxpayer assessing his tax. 
It would likewise simplify the task of the 
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tax inspector wanting to establish if any 
mistakes or evasions had taken place at any 
of the stages. Both the taxpayer and tax 
inspector would have before them in the 
little “booklet” the complete record of the 
tax payment. 
Finally, a program for explaining the 
system would be easily carried out by in- 
spectors with a minimum degree of pre- 
paration in indirect taxation. This would 
make the system much more acceptable and 
more quickly Widespread than, a sales or 
turnover tax on value added where stamps 
were not used. 

CONCLUSION 

It is both possible and Practical to adopt a 
system of stamp duty on value added as a 
form of sales or turnover tax in countries 
where the stamp duty is in current practice. 
Due to its simplicity, the system would also 
be applicable to tax rural areas in countries 
Where the stamp duty is at present unim- 
portant or non-existeht. 
We know that many unresolved problems 
have been left in solving the task of draft- 
ing a law for the application of a stamp 
duty on value added. We hope that‘ this 
paper will encourage research towards the 
adaptation of the existing value-added tax? 
ation to the needs of the less-developed 
areas of thé world. 
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CASE NOTE *f 
4 * 

UNITED STATES: 
Authority of the United States Internal Revenfie Service to Obtain Information 801e to 
Aid Foreign Tax Authorities: United States-Canada Tax Treaty, Decixz'on of the United 

Statey Dz'nfrz'ct Calm for the S outbem District of New York, M1}! 31, 1974. * 1 

I. THE FACTS 

On November 23, 1971', the bank of Tokyo 
(New York office) was served with a sum- 
mons 'by the Internal Revenue Service. 
A. L. Burbank 8: Co. (New York office) 
was similarly served on December 10, 1971. 
The summonses related to the tax liability 
of a Canadian corporation, Westward Ship- 
ping Ltd. (hereinafter referred to as West- 
ward). 
The Bank of Tokyo summons indicated 
that the IRS was seeking information per- 
taining to American tax liability whereas 
the summons to Burbank indicated that 
they were seeking information for Canadian 
tax authorities as well.2 

Westward informed these companies that 
they should not comply with the Summon- 
ses since . . [the Internal Revenue Ser- 
vice] sought to compel the disclosure of in- 
formation to ‘be turned over to a foreign 
country”.3 On December 22,‘ 1971 W7est~ 
wardfs attorney made writteri objections to 
the Internal Revenue Service. 
After a period of intervening hearings and 
stipulations,4 the case finally was adjudi- 
cated on July 9, 1974. 
During this period, it became quite clear 
‘that the information sought by the Ameri- 
can authOrities related Jolély to the Cana- 
dian tax liability of Westward, and not 
United States tax liability.5 In fact, onFe— 
‘bruary 20, 1974, the govarnmen’t and 
Westward entered into a stipulation “under 
which the government withdrew its claim 
to enforce the summonses by reason of any 
potential United Statés tax liability of 

Westward." 6 The summonses were then 
opposed 7 by Bugbank and the Bank of To- 
* Lee S. Bartlett, EditorLEUROPEAN TAX- 
ATION. . 

1. US. 11; A. L. Burbank, 34 AFTR 2d 74-5762 
(D.C.S.D.N.Y., r1974) P.-H 1974 FED. TAXES 
$225. 
2. The summons to Burbank stated: Fog Infor- 
mation Required Pursuant ‘to the Provisions of ‘ 

the Internai Revenue Code of 1954 and- Article 
19 of .the Income Tax Treaty Between Canada 
and the United States. Id., at 5763. 
3. Id. 
4. In this period, the IRS made no attempt to 
enforce the summonses but instead issued new 
Ones. The new summonses stated that they were 
investigating tax liability .of Burbank, and not 
Westward.'After having these summonses resist- 
ed; the government apparently dropped them 
and chose'to enforce the originals. 
5. This information was discovered at an Oral 
hearing on February 20, 1974 when the govern~ 
ment attorney stated that there might be some 
question of Whether there was any legitimate 
United States tax interest, He stated: “Now, we 
will meet that question of the legitimacy of the 
United States inquiry. However, there is one 
problem in that legifimacy. The records. I have 

‘ 

indicate that the United States would never have 
even thought about a United States tax liability 
unless the Canadian authorities first requested 
information for Canadian purposes. In other 
words, 'it is a bootstrap situation.” Id., at 5763. 
6. Id, 
7. Initially, both Burbank and the Bank of 
Tokyo made a written statement to the govern- 
ment that they would take no formal position 
with regard to the proceedings. It was under- 
stood that Westward would intervene in the case 
to oppose the summonses. After the government 
substantially changed its position viS'anViS Ame— 
rican tax liability, Burbank and the Bank of 
Tokyo opposed. The Court held that since the 
United States changed its position, they were re- 
lieved of their earlier written statement and 
could oppose. 155., at 5764. 
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kyo, and Westward sought to intervene.8 

II. THE LAW 
26 .U.’S.C. sec. 7602 confers authority on 
the United States government to issue sum- 
monses to enforce its internal revenue laws. 
Sec. 7602 reads: 
“Eor the purpose of ascertaining the cor.- 

rectness of any return, making a return 
Where none has been made, determining 
the liability of any person for any internal 
revenue tax or the liability at law or in 
equity of any transferee or fiduciary of any‘ 
person in respect of any internal revenue 
tax, or collecting any such liability, the 
Secretary or his delegate is authorized: 
To summon the person liable for tax or 
required to perform the act, or any officer 
or employee of such person, or any person 
having possession, custody, or. care of 
books of account containing entries relating 
to the business of the person liable for tax 
or required to perform the act, or any other 
person the Secretary or his delegate may 
deem proper, to appear before the Se- 
cretary or his delegate at a time and place 
named in the summons and to produce 
Such books, papers, records, or other data, 
and to give such testimony, under oath, as 
may be relevant or material to such in- 
quiry.“ (emphasis added) 
Article 19 of the United States-Canada tax 
treaty of 1942 provides for exchange of 
information by the governments to prevent 
fiscal evasion. It reads: 
“Article XIX. With a view of the prevent- 
ion of fiscal evasion, each of the contract- 
ing States undertakes to furnish to the other 
contracting State, as provided in the suc- 
ceeding Articles of this Convention, the in- 
formation which its competent authorities 
have at their disposal or are in a position 
to obtain under its revenue laws insofar as 
such information may be of use to the 

498- 

authorities of the other contracting State in 
the assessment of the taxes to which this 
Convention relates. 
Article 21 of the Treaty allows the tax 
authorities of each state to give information 
to the other. It reads in part: 
“Article XXI (1). If the Minister in the 
determination of the income tax liability 
of any person under any of the revenue 
laws of Canada deems it necessary to secure 
the cooperation of the [American] Com- 
missioner, the Commissioner may, upon re- 
quest, furnish the Minister such informa- 
tion bearing upon the-matter as the Com- 
missioner is entitled to obtain under the 
revenue laws of the United States of Ame 
nca. 

III. THE ISSUES 

(i) Did the Internal Revenue Service have 
authority to compel the disclosure of tax 
information for the use of Canada, in the 
absence' of legitimate American tax interest? 
(ii) Does a taxpayer have the right of in- 
tervention to Prohibit papers and informa- 

8. Intervention means:
» 

(1) In civil law: The act by which a third party 
demands to be received as a party in a suit pend- 
ing between other persons. 
The intervention is made either for the purpose 
of being joined to the plaintiff, and to claim the 
same thing he does, or some other thing con- 
nected with it; or to join the defendant, and 
with 'him to oppose the claim of‘ the plaintiff, 
which it is his interest to defeat. 
(2) In practice; A proceeding in a suit or action 
by which a; third person is permitted by the 
court to make himself a party, éither joining’the 
plaintiff in claiming What is sought' by the 
complaint, or uniting, with the defendant in re- 
sisting the Claims of the plaintiff, or demanding 
something adversely to both of them. 
BLACK’S LAW DICTIONARY 956 (4th ed. 
rev. 1968).

’ 
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tion belonging to third parties from, being 
furnished ‘to the Internal Revenue Service? 

IV. THE DECISION 
A. Summons authority 
The Court, in holding that the United 
States had no authority under 26 U.S.C. 
7602 to obtain tax information solely for 
the use of Canadian authorities, reasoned 
that although the statute confers broad 
summons Power to the United States, it 

does have its limitations. 
The Court stated that “a summons issued 
under this section must be for a purpose 
relating to the determination of liability for 
an ‘internal revenue’. No party to the Pre- 
sent Proceeding contends that the phrase 
‘internal revenue vtax’ means other than a 
United States tax”.9 Thus, 26 U.S.C. 7602 
does not authorize a summons in this case. 
The government argued that the tax treaty 
authorized 'the production of such informa- 
tion and since it was in conflict with inter- 
nal law, the internal law must fall.10 The 
Court agreed that if the tax treaty was in 
conflict with internal law, the Treaty 
would prevail. However, the Court reason- 
ed that such was not the case- since .the 
treaty only provides “that Canada may ob- 
tain information which the United States 
taxing authorities have at their disposal, 
or are in 4 poxition to obtain under United 
State: revenue lawf’ll (emphasis added). 
Thus, the treaty provides no‘ independent 
summons authority but rather requires that 
the summons be issued pursuant to internal 
law. Therefore, there is no conflict and no. 
summons may issue under 26 U.S.C. 7602. 

B. Taxpayer intervention 
The Court looked to the'. latést United' 
States Supreme Court decision, Donaldxon 
v. United States,_12 as being determinative 

CASE 'NOTE 

of this issue. The Court superficially ana- 
lyzed the case, stating that 'the majority 
opinion held that taxpayer Intervention is 
permiSsible in enforcement of summons 
proceedings “when-the' circumstances are 
proper”,1‘3 such as Where the information is 
subject to the attorney-client privilege or in 
a criminal proceeding. However, the Court 
concluded that the Supreme Court had spe- 
cifically disallowed taxpayer intervention 
where the summons pertained to “books, 
records and other papers belonging to a 
third Party”.14 Since this case and the facts 
in Cole are parallel, the Court denied 
Westward’s motion to intervene. 

V. COMMENT 
It can be expected that the government will 
appeal this decision. In recent years, the 
government has been attempting to get 
other countries, most notably Switzerland, 
to furnish information in order to assist it 
in combating domestic tax fraud. If other 
governments cannot , get the assistance 

they need from the United States, American 
authorities would be'7hard Pressed to “re- 
ceive foreign assistance.

_ 

Many tax treaties concluded by the United 
States provide for recipro‘cal assistance to 

9. Burbank, at 5765. 
10. The government relied on' 26 U.S.C. sec. 

7852 (d) which provides: No provision. of this 
title (the Internal Revenue Code of 1954) shall 
apply in any case Where its application would be 
contrary to any treaty obligation of the United 
States in effect on {the date of-’ enactment of this 
title. ' ' 

' ‘ 

11. Burbank, at 5765. ' 

‘12. 400 US. 517 [27 AFTR 2d 71-482] 
(1971).

§ 

15. Burbank, at 5765. ' 

14. In re Cole 342.F, 2d 5 [15 AFIR 2d 481-] 
(2d Cir.) cert. denied, 381 US' 950 (1965:). 
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combat fiscal evasion. Such is the case in 
the United States-France,15 United States- 
United Kingdom,16 and United States- 
Germany treaties.” These have similar 
provisions for‘ informational exchanges. 
However, unlike the United States-Cana- 
dian one, these treaties specifically state 
that there is no requirement to supply in- 

15. Article 26 of the United States-France tax 
treaty provides: 
(1) The competent authorities of the Contract- 
ing States shall exchange such information as is 
pertinent to carrying out the provisions of this 
Convention or preventing fraud or fiscal evasion 
in relation to the taxes which are the subject of 
this Convention. 
(2) In no awe shall the provisions of para- 
graph (1) be construed so as to impose on one 
of the Contracting States the obligation: 
(a) To mrry out admininmzive measure! at 12a- 

riance with Me law: or the administrative pm;- 
zire of #942: or tbe cat/yer Contraciing Slate: 
(b) To supply particulars which are not obtain- 
able under the laws or in the normal course of 
the! administration of that or of the other Con- 
tracting State; (emphasis added). 
16. The United States~United Kingdom tax 
treaty is even more specific. It clearly does not 
require the exchange of information which is 
not available under the domestic law of each 
country. 
Article 20 reads: 
(1) The competent authorities of the Contract- 
ing Parties shall exchange such information (.be- 
ing information available under the respective 

formation which is not procurable under 
its internal law. They clearly do not confer 
independent authority for the issuance of 
summonses. 
Therefore, it is highly unlikely that even if 
the decision in this case is reversed by the 
Supreme Court, that it would be applicable 
to other tax treaties. 

taxation laws of the Contracting Parties) as is 
necessary for carrying out the provisions of the 
present Convention or for the prevention of 
fraud or the administration of statutory pro- 
visions against Iegal avoidance in relation to the 
taxes which are the subject of the present Con- 
vention. 
17. Article 16 of the United States-German tax 
treaty does not confer independent summdns 
power. The authorities must comply only accord- 
ing to their respective internal laws. 
(1) The competent authorities of the contract- 
ing States shall exchange such information (be- 
ing information available under the respective 
taxation laws of the contracting States) as is

' 

necessary for carrying out the provisions of the 
present Convention or for the prevention of 
fraud or the like in relatiOn to the taxes which 
are the subject of the present Convention. 
(3) In no case shall the provisions of this Atti- 
cle be construed so as to impose upon either of

I 

the contracting States the obligation to carry out 
administrative measures at variance with the re- 
gulations and practice of either contracting State 
or which would be contrary to its sovereignty, 
security or public policy or to supply particulars 
which are not procurable under its own legis- 
lation or that of the State making applibation. 
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Abkommen zwischen der Bundesrepublik Deutschland und Polen: 

Denkschriff (auszugsweise) .1 

Das am 18. Dezembe; 1972 in Warscha-u 
unterzeichnete Abko‘mmen zur Vermeidung 
det- Doppelbesteuerung auf dem Gebiete 
der Stguern vom Einkommen und vom 
Vermiigen zwischen der Bundesrepublik 
Deutschland und der Volksrepublik Polen 
ist der erste Steuervertrag, den die Bundes- 
republik mit einem sozialistischen Staat ab- 
geschlossen hat, und der erste Vertrag z‘wi- 
schen beiden Staaten nach Absch‘luss des 
Warschauer Vertrages. Gegen Ende des 
Jahres 1'970 W-urden die Verhandlungen 
mit der Volksrepublik Polen aufgenom- 
men. Der ersten gegenseitigen Unterrich- 
tung in Bonn schlossen sich im Januar 1972 
weitere Gespréiche in Warschau an; die 
dritte Verhandlungsrunde endete im No- 
vember 1972 mit der Paraphierung des 
Abkommens. 
Dem Abkommen kommt unter verschiede- 
nen Aspekten eine besondere Bedeutung 
Zu. — Der Abkommenstext lehnt sich 
ei'nerseits sachlich uncl redaktionell weit- 
gehend an das von der OECD empfohlene 
Musterabkommen (n. BundesanZeiger 
76/1964) an, trigt abet andererseits auch 
den verschiedenartig gelagerten Interessen 
der uhterschiedlichen ‘wirtschaftlichen und 
gesellschaftlichen ,Systeme Rechnung. Inso- 
weit kann er kfinftig als Vorbild fiir den 
Abschluss gleichartiger Abkommen mit an- 
deren sozialistischen Staaten gelten. Dabei 
umfa'sst das Abkommen schon jetzt Be- 
reiche, deren Regelungen zur 'Zeit noch in 
der Entwicklung sindv, wie etwa die der 
joint ventures. Obwohl es in Polen noch 
keine ausdrficklichen Bestimmungen, fiber 
diese sog. gemischten Gesellschaften gibt, 
geht das Abkommen davon aus, dass sich 

deutsche Unternehme: an po‘lnischen Un- 
temehmungen beteiligen kiinnen. Deshalb‘ 
sollen unter Dividenden verstanden werdeh 
Einnahmen aus Aktien Oder anderen Rech- 
ten — ausgcnommenv Fordenmgen — mit 
Gewinnbeteiligung sowie aus sonstigen Ge- 
sellschaftsanteilen stammende Einnahmen, 
die nach .dem Steuerrecht des Staates, in 
dem die ausschfittende Gesellschaft ansfis-‘ 
Sig ist, den Einnahmen aus Aktien gleich- 
gestellt sind. 'Das Abkommen schr’cinkt das 
Besteuerungsrecht Polens als Quellenstaat 
bei den Dividenden dutch feste Begrenzun- 
gen und bei Zinsen und Lizenzgebfihren 
dutch Freistellung spiirbar‘ ein. 

‘ 

Eine zentrale Frage bei der Regelung der 
steu‘ervertraglichen Beziehungen zwischen 
der Bundesrepu-blik und Polefi war die Be- 
steuerung von Bauausfiihrungen und Mon- 
tagen bzw. des dort beschéiftigtén Perso- 
nals. Dabei galt es, zwischen der Tendenz 
der Polnischen Seite, hierfiir méglichst 
langfristige Freistellung von der deutSchen 
Besteuerung zu erreichen, und dem deut- 
schen Bestreben, diese Fristen untet dem 
Gesichtspunkt der Gleichbehandlung in 
abkommenspolitischer Wie in W'ettbewerbsw 
politischer Hinsicht méglichst im Rahmen 
des Ublichen zu ‘halten, einem fiir beide ‘ 

Seiten gangbaren Weg zu finden. Unter 
sorgf'alltiger Abwfigung der beiderseitigen 
Interessen gelang schliesslich cine Einigung 
in dem Sinne, daSS die grundsfitzliche Re- 
gelung, wonach Bauausffihrungen und 
Montagen‘ nicht als B‘ctriebstbltten anz‘u— 

sehen sind, wenn ihre Dauer 12 Monate 
nicht fiberschreitet, ffir eine Ubergangszeit 

1. Siehe Text Supplement F, 1974. 
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von 5 Jahren auf 18 Monate verlfinger’t 
wird. Entsprechendes gilt fiir die 183-Tage- . 

frist bei der Besteuemng des dort beschéif- 
tigten Personals.

. 

Das Abkommen entspricht in seiner Wir— 
kungsweise den herkémmlichen deutschen 
Abkommensprinzipien, d.h. die Doppelbe- 
steuerung wird grundsiitzlich dutch An- 
wendung der Freistellungsmethodc — a1- 
lerdings unter Beachtung des Progressions- 
vorbehalts -— vermieden. Nut in einigen 
Ausnahmeféillen‘ kpmmt die Antechnungs- 
methode zur Anwendung. 
Das Abkommen gliedert sich wie folgt auf: 
Die Artikel 1 bis 5 stecken den Geltungs- 
ber¢ich des~ Vertragswerkes ab und enthal- 
ten die Iffir die Abkommensanwendung 
wichtigsten Definitionen. Die Artikel 6 bis 
20 rlegen den Rahrnen fest, innerhalb des- 
sen der Quellenstaat bzw. Belegenheitsstaat 
Einkfinfte bzw. Vermégenswerte besteuem 
darf. Artikel 21 bestimmt, wie der Wohn- 
sitzstaat bei den dem Quellenstaat (Belegen- 
heitsstaat) zur Besteuerung fiberlassenen 
Einkiinften und Vermbgensteilen die Dop- 
pelbesteuerung vermeidet. Die abschliessen- 
den- Artikel 22 bis 26 regeln den Diskrimi- 
,nierungsschutz, die Zur Abkommensdurch- 
fiihrung notwendige Zusammenarbfiit der 
Vertragstaaten, das Inkrafttreten und ande- 
re Fragen. Dem_Abkommen ist ein Proto- 
koll mit einigen ergéinzenden Bestimmun- 
gen beigegeben. 

Ajnlage 2 

Stellzmghflbme de; Bzmdexmte: 

Gegen. das Doppelbesteuerungs-Abkom— 
men mit der Volksrepublik Polen «bestehen 
erh‘ebliche Bedenken. Dieses Abkommen 
raumt den Bauuntemehmen aus Polen wei- 
tergehende Priaiferenzen ei-n 2115 in dem 
Muster‘abkommen der OECD vorgesehen 

(Protokollnotiz Zu Artikel 5 des Abkom- 
mens). Ffir eine solche abweichende Be- 
handlung ist kein Grund ersichtlich. 
Die d_eutsche Bauwirtschaft steht in hartem 
Konkurrenzkampf und wird, wie die Ver- 
gangenheit gezeigt hat, von den osteuropéi— 
ischen Bauuntemehmen immer Wieder un- 
terboten. Solange dies wettbewerbsneutral 
geschieht, ist dagegen nichts einzuwenden. 
Die vorgesehene steuerliche Begiinstigung 
kann jedoch eine Wettbewerbsverzarrung 
darstellen, weil nicht auszuschh'essen ist, 

dass den polnischen Untemehmen seitens 
ihres Staates besondere steuerliche Erleich- 
terungen gewéihrt werden. 
Das Doppelbesteuerungs-Abkommen mit 
der Volksrepublik Polen ist das erste Ab- 
kommen dieser Art mit einem Ostblock- 
staat. Es isf: damit zu rechnen, dass kiinftige 
Abkommen dieser Art mit Ostblockstaaten 
nach dem Muster dieses Abkommens ,abge- 
fasst werden. Dies ist bereits Ibeim Steuer— 
abkommen mit der Sozialistischen Republik 
Ruminien so geschehen, wogegcn der Bun- 
desrat die gleichen Bedenken erhcben muss. 

Anlage 3 

Gegenéizuyemng der Bzmde’xregz'emng zm' 
Stellzmgmbme day Bundemztes 

Das Doppelbesteuerungs-Abkommen mit 
Polen war der erste Steuervertrag, der mit 
einem Staatshandelsland abgeschlossen 
wurde. Es zeigt, dass es méglich ist, auch 
mit einem Staat v611ig anderer GeselI~ 
schaftsordnung auf der Grundlage der 
iiblichen deutschen Vertragspraxis (OECD- 
Musterabkommen) Zu steuerlichen- Verein- 
'barungen zu kommen. 
Die Besteuerung von Bau- und Montage- 
stellen weicht insofem von der herkémml 
lichen Abkommenskonzeption ab, als fiir 
eine Ubergangszeit von ffinf Jahren der 

502 Bulletin Vol. XXVIII, December/décembre no. 12, 1974



Staat, in dem sich die Bau- Oder Montage- 
stelle befindet,‘ nicht bereits bei 12mona- 
tiger, sondern er'st ‘bei 18monatiger Dauer 
der Bau- oder Montagestelle ein Besteue- 
rungsrecht hat. Die gleiche Frist gilt fiir 
das Baustellenpersonal. Diese Regelung 
$011 die in der ersten Phase des Aufbaus 
und der Entwicklung der gegenseitigen 
wirtschaftlichen Beziehungen im Vorder— 
grund stehenden Bau- und Montagetiitig— 
keiten von Steuerhemmnissen entlasten. 
Dabei darf nicht fibersehen wetden, dass 
diese Abkornmensregel zweiseitig Wirktz' 
Sie gilt auch fiir deutsche Unternehmen, 
‘die in Polen, z.B. auf .dem Sektor des An- 
lagegbaus, titig werden.‘ Die Zielsetzung, 
bei den in Frage komménden Unterneh- 

DOCUMENTS 

men vor allem die An-f'angsschwierigkéiten 
im anderen Staat zu mildern, Wird dadurch 
unterstrichen, dass die Regelung auf fiinf 
Jahre befristet ist. Dutch die vercinbarte 

. 

rfickwirkende Anwendung des Abkommens 
ab 1972 endet die Ubergangsfrist bereits 
1976. Von dann ab gilt die Normallésung, 
wie sie sich in alien vergleichbaren‘ Ab- 
kommen findet. ' 

Die Ubergangslééung fiir‘ die Bau- und 
Montagestellen will einer Interes’senlage 
gerecht werden, die 'nur vorfibergehend =be- 
steht. Sie bedeutet 'keine auf Dauer zu seh- 
ende Umorientierung der‘ .deutschen Ab- 
kommenspolitik. So ist z.B. in dem para- 
phierten Abkornmen mit Jugoslawien cine 
derartige Sonde’rregelung nicht enthalten. 
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28TH CONGRESS, MEXICO CITY, 1974 
Mexico’s Contribution to International Tax Law, extract from the opening 

address by Mitchell B. Carroll, Honorary President, IFA 

'Sefior Honorary President of the Congress, 
the Minister of Finance, Lic. José Lopez 
Portillo, the President of the Congress, Lic. 
Alfonso Gonzalez Rodriguez, and the Pre- 
sident of the IFA, Dr. Paul Gmfir, as well 
as Licenciado Roberto Casas, Secretary of 
the Congress, and Prof. Dr. J. H. Christi- 
aanse, Secretary General of the IFA. This 
XXVIIIth Congress of our association is 

an historic event. It may be recalled that in 
1938 Our Association was organized in the 
Peace Palace at The Hague, and was de- 
dicated to avoiding fiscal conflicts between 
governments and to promoting friendly re- 
lations between tax collectqrs and taxpay- 
6:5! 

This objective was manifested at our first 
Congress at The Hague in 1939. The As- 
sociation elected as its President a young 
man who had been the American member 
since 1934, and President since 1938, of 
the League of Nations Fiscal Committee, 
which was a group composed mostly of top 
officials of the leading countries in Europe. 

The theme of the first IFA Congress was 
the work being done under the auspices of 
the League of Nations on the avoidance of 
double taxation through the conclusion of 
tax treaties. The general reporter was a 
brilliant young professor of the University 
of Ghent, Dr. Jean van Houtte. With such 
a good start, he became twice Minister of 
Finance, Prime Minister, Councillor of 
State, and Baron van Houtte. He is now 

mPresident of Sabena Air Lines. At the 
Washington Congress in 1971, he was 
elected to succeed me as President of IFA, 

and I was elevated to Honorary President. 
At the Congress of Lausanne in 1973 he 
:became also an Honorary President, and 
the Presidency Was filled by Dr. Gmiir. 

Hardly had IFA begun its activity in the 
development of international law when, in 
September 1939, World War II began. 
Rising to the challenge of I-FA’s I939 ge- 
neral reporter, Prof. van Houtte, the Lea- 
gue of Nations Fiscal Committee held in 
The Hague early in 1940 a meeting of a 
subcommittee that I had appointed to con- 
sider the revision of the conventions for 
avoiding dOuble taxation that had been 
drafted at the world meeting of govern- 
ment experts in Geneva in 1928 and the 
convention of 1935 on the allocation of 
business income for tax purposes to perma- 
nent establishments, and also to subsidia- 
ries, in two compacting states. This was the 
result of the survey 1 had conducted in 
some thirty countries around the world for 
the Committee. 

The spread of the war in Europe caused 
the secretariat of the League of Nations 
Financial DivisiOn to take refuge at Prince- 
ton, New ]ersey. The work on avoidance of 
double taxation might have been suspended 
had not Lic. Luciano Wiechers, the Mexi- 
can member of the Fiscal Committee, in- 
troduced the President, on a trip I made in 
1940 to Mexico City, to Licenciado Eduar- 
do Suarez, Minister of Finance. He gra- 
ciously consented to host a regional tax 
conference of representatives of the fiscal 
administrations of most of the countries of 
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Latin America, as well as Canada and the 
United States. 

In the Palado Nacional de Mexico in 1940,” 
the Regional Tax Conference convened, 
with Licenciado Suarez as Honorary Presi- 
dent, and Licenciado Wiechers, Economic 
Adviser to the Banco de Mexico, as Presi- 
dent, assisted by me as the President of the 
League of Nations. Fiscal Committee. It 
completed the jdb begun at The Hague, 
and combined into a single text the three 
conventions on the avoidance of double 
taxation of income and a fourth on the 
allocation of business incOme. 
The chairman of the subcommittee that 
made this draft was the Mexican Director 
General of Taxes, Lic. Alfonso Cortina; 
After a distinguished career, which includ- 
ed being Mexico’s Economic Minister in 
Washington and Ambassador at’ The Ha- 
gue, he has risen to the exalted post of 
general reporter at this Congress for the 
first subject, the taxation of joint ventures. 
Hence it is opportune to recall that the 
model convention, in the drafting of which 
he had such an important role, Was ap- 
proved at a' second Regional Conference in 
Mexico City in 1943. It became known as 
the Mexico Model Convention. It was ap- 
proved by the final meeting in 1946 of the 
Fiscal Committee in London. This meeting 
also approved a London model, identical 
except for some amendments proposed by 
representatiVes of the capital supplying na- 
tions to encourage investments in the de- 
veloping nations. 

An important by-product of the drafting of 
the Mexico Model was the formulation, at 
my suggestion, by representatives of Cana- 
da and the United States, along the lines of 
this Mexico Model, of the first tax treaty 
between Canada and the United States, 
signed March 4‘, 1942. It resolved, inter

\ 
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alia, numerous tax disputes between the 
two governments and was' welcomed by 
taxpayers. The US. followed it in- the 1945 
treaty with the UK. 
This treaty, in turn, together with the Lea- 
gue of Nations model, served as a guide 
for officials negotiating a 'séries of tax 
treaties, such as South Africa (1946‘),- Bel- 
gium (1948), Ireland (1951), Germany 
and Japan (1954), Italy‘and ’the Nether- 
lands (1955)., Australia, New Zea-land, Pa- 
kistan, etc. 

The important work done in Mexico in 
1940 and'1943 is thus immortalized in 
'some 22 general income tax conventions 
between the United States and foreign gov- 
ernments. Those with the United King- 
dom, Belgium and the Netherlands were 
extended to certain territorieshmak'ing 32 
jurisdictions in all. 

But this is not the entire story. Sweden, 
the second country with which, in. 1939, 
the United States concluded an income tax 
convention, entered into‘ essentially similar 
conventions with Argentina in- 1962, Bra; 
zil in 1965, and Peru in 1966. 

Germany, which had concluded a treaty 
with the United States in 1954, signed a 
similar agréement with Argentina in 1966 
and is reported to be negotiating with Bra- 
zil and Chile. 

France, with which the U.S.A. had signed 
treaties in 1932 and 1967, concluded one 
with Brazil in 1971. An essentially similaj; 
convention was concluded by Belgium with 
Brazil in 1970. The US. treaty with the 
UK. was the model for a treaty with T tini— 
dad and Tobago if1 1970. 

Hence the gospel of Mexico to avoid con— 
flicts in tax jurisdiction bet-ween nations? 
formulated in 1940 and 1943' 3has Spread

» 
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around ‘the- world. It ’has come back to 
countries represented in the Regional Tax 
Conferences of Mexico. 

Licenciado Cortina will be welcomed 
among the prophets who have spread this 
doctrine of Peace among tax collectors, and 
between them and taxpayer's. 

Mr, President, in closing, we must Pay a 
special tribute to Licenciado Roberto Casas. 

He becéme imbued with enthusiasm for 
IFA at its Congresses in Europe. He was 
inspired, together with the Mexican group, 
many of Whom have also attended our 
Congresses, to organize the XXVIIIth 
Congress in Mexico. This gathering will 
last in the memory of all as a most enjoy- 
able event to commemorate the contribu- 
tion of this country to the development of 
international tax law; 

RESOLUTIONS 
The text: of the resolution: on the firxt and 5260724 Jubject: are reproduced below in t/ae 
original languages. Tloow IPA members who wish to obtain the texts in one of the other 
official language: med by IPA are referred to the IPA Secretariat, c/o EWZJ'MZfJ‘ University, 

Burg. 0215114472 50, Rotterdam (The Netherlands). 

Subject I: Tax consequences of domestic 
and foreign interests establish- 

,ing corporations as vehicles for 
joint ventures 
(original language) 

‘ 'RESOLUTION 
THE TWENTY-EIGHTH CONGRESS 
considered the taxation of joint ventures 
organized iri the form of a corporation that 
is resident in the country of operation, the 
voting stock of Which is owned by residents 
of that country and of another country. 

1. THE CONGRESS noted with approval 
'15t in the tax practice of most countries, 
there is little or no discrimination directed 
against these ventures as compared to Whol- 
ly foreign owned corporations, in respect 
of both the taxation of the corporate joint 
venture and the taxation of dividends, in- 
terest, royalties and other income paid, by 
the joint venture to its stockholders. 

,2; THE CONGRESS recognized that 
some countries may, for economic, social 
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or political reasons, desire to impose re- 

strictions on the extent of foreign invest- 
ment, either ‘in particular industries or 
generally. While the Congress did not con- 
sider the propriety of such restrictions in 
the light of the importance of the free in- 
ternational flow of capital, it considered 
that the taxing system is generally not as 
appropriate 3. vehicle for accomplishing 
these objectives as specific non tax regula- 
tions and suggested that governments may 
rather Wish to give preference to direct 
regulation to accomplish these objectiVes by 
enacting rules consistent with their Pur- 
poses. 
As far as developing countries are concern- 
ed, the_ Congress noted the 'propo‘sition 

made by certain participants from Latin 
Am¢rica that developing countries may 
consider it advisable to make use of fiscal 
instruments for their own particular natio— 
nal economic policies. “ 

3. THE CONGRESS noted that in a few 
cases the tax system has been employed for 
restricting foreign investments, which may 
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be in Conflict with the “nondiscrimination 
provision” of.the 1965 OECD Double Tax 
Convention on Income and Capital. Since 
the interpretation of tax conventions 
should be as clear as poSsible for uniformity 
.of application, the Congress suggests that 
IPA consider whether the-nondiscrimina- 
tion provision itself may be an appropriate 
subject for a future Congress, with the 
possibility of submitting its views to the 
OECD; ’ 

4. Several other issues treated in the Gene- 
ral Discussion but not expressly Within the' 
scope of the directives and for that reason 
not treated comprehensively in Athe. Natio- 
nal Reports, also suggested themselves for 
future Congresses: 

_a. The consideration of allohation of (ii:- 

Penses at the twentyninth Congress, might 
include the effect of the absence of a com- 
munity of interest in expenses of unrelated 
Participants in a joint venture as an element 
that should be taken into accountin deter- 
mining whether the, intercompany charges 
should be deemed as fixed at arm’s length. 
13. The treatment of tax incentives in the 
thirtieth Congress should include consider- 
ation of tax incentives designed to en- 
cOurage foreign investment 'in_ developing 
cpuntries‘. 

c. The question of the division of income 
taxes between the country of operatior} and 
the country of the gesidence of the share— 
holders, including, for Example, the effect 
of an imputation system on foreign stock- 
holders, recently studied by the Committee 
on Fiscal Affairs of the OECD, and the 
possible reduction of the 25% stock own- 
ership criterion suggested in the OECD 
Draft Convention, would seem to be an 
appropriate area of study by future Con- 
‘gresses.

v 
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Szzjet ~II‘: Pgoblémes fiScaux isosés' par Fac- 
fivité temporaire l‘étzanger des ' 

.employés- des. entreprises é Voca~ 
tion internationale 

RESOLUTION 
.

‘ 

LE CONGRES CONSTATE que les em-‘ 
ployés des entreprises 2‘1 vocation internatio- 
hale sont de plus en Plus fréquemment dé-a 
Placé_s i l’étranger en Vile d’étte‘ a‘ffectrés 

temporairement 2‘1 un établissement stable 
on 2‘). une société filialexde l’entreptise d’eq— 
voi; 
Que les déplacements temporaires 5. l’étran- 
get obligent l’expatrié 2‘1 ‘s‘adapter a des 
conditions de vie nouvelles qui posent des. 
problémes notamment en ce qui ,COflCCfflé 
1e COnjoint et l’éducation des enfants; 
Quc 1"expatrié est en outre soucieux dans 
de nombreux cas de s’assurer la_possibilité 
de réintégrer son emploi préc‘édent 21 la fin, 
de sa mission 5. l’étranger et demande dong 
de conserve): 1e bénéfite ‘ciles avantgges 'so- 
ciauxliés '21 son emploi aur sein 'de licntre- 
prise d’efivoi et de conserve}: le logement 
dont i1 disposait; 
Que les déplacérnents temporaires é l’étran- 
861! occasiOnnent ‘ainsi des frais exception- ‘ 

nels entiérement justifiés e‘t ceci tant pour 
l’empldyé que Pour l’entreprise qui‘ L’em- 
ploie; ' 

Que 1e Principe de l’égalité fiscale com- 
rriande d’éviter des disparités injustifiécs 
d‘ans l’imposition des expatriés mais aussir 
d’assurer leur imposition effective en con-' 
formité avec les législétions fiscales .aux- 
quelles ils ‘sont soumis.

_ 

En conséquence, aprés examen‘ et discus- 
sion des rapports nationaux et du rapport 
général qui lui_ ont été soumfs sur la situa- 
tion des expatriés temporaires (i l’exclusion 
des salariés en mission de courte durée): 

LE CONGRES en ce’ qui co’merne‘ 1e pay: 
d’activite’ exprime l’avis qu’il est dans l’in- 
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térét d’une saine fiscalité de reconnaitre la 
situation particuliére dans laquelle se trou- 
v’ent les expatriés temporaires tout en main- 
tenant 1e principe de l’ég'alité fiscale 
estime a cet effet qu’il est équitable, en 
conformité avec les principes de la legis- 
lation fiscale nationale, d’ddmettre — soit la déductibn de frais suppléméntai- 
res tels que ceux qui sont liés au logement, 
2‘1 l’éducation‘ des enfants our 2‘1 des congés 
dans he pays d’envoi, — soit des déductions forfaitaires ou des 
exemptions partielles pour des revenus 
d’origine étrangére destinées é tenir compte 
des frais supplementaires encourus par l’ex- 
patrié temporaire, 
recommande tout particuliérement que tant 
l’expatrié temporaire que son employeur 
local. soient autorisés 2‘1 déduire de son re- 
venu imposable les cotisat'ions versées 5. des 
institutions de protection sociale 0u de pré- 
voyance auxquelles l’expatrié reste affilié 

dans le pays d’envoi, ceci en tout cas dans 
les mémes conditions que s’il s’agissait d’in- 
‘stitutions loc‘aIes;

‘ 

en ce’ qui comeme 1e pay! d’emzoi demande 
qu’il ~soit d’avantage tenu compte du ca- 

‘ractére temporaire du séjout 5. l’étranger‘, 

soit en exonérant l’expatrjé de l’impét, soit 
en l’assujettissant 2‘1 l’impét, mais compte 
tenu de ses dépenses supplémentaires et 

des impéts qu’il doit payer dans le Pays 
d’acfivité, ceci méme si son conjoint et ses 
enfants restent domiciliés dans le pays d’en- 
voi ou qu’il y conserve un logement; 
en ce qui cameme 1e: dew: pay: an came 
inviteles autorités compétentes, lorsqu’une 

convention fiscale le permet, é coopéter en 
vue d’éviter les a-bus, en échangeant dans 
le cadre de l’as‘sistance administrative pré- 
vue les renseignements dont ils disposent; 
attire l’attention des autorités intéressées 
sur la charge fiscale excessive qui peut se 
produire en cas de décés d’un expatrié tem- 
ppraire dq fait de l’assujettissement simul- 
tané de la succession aux droits dans l’Etat 
d’activité et invite en conséquence les Etats 
£1 tenir compte du cas des expatriés tempo- 
raires lors de la conclusion de Conventions 
portant sur les droits de succession. 

PAR AILLEURS LE CONGRES suggére 
au Groupe Ad Hoc d’Experts des conven- 
tions fiscales des Nations Unies et a 
l’O.C.D.E. d’examiner la possibilité d’étd- 
blir des directives qui permettraient aux 
pays signataires d’une convention fiscale de 
régler par un protocole additionnel 1e cas 
des expatriés temporaires en coordonnant 
l’imposition d‘ans 1e pays d’envoi et le pays 
d’activité et en fixant les renseignements 
qui seront échangés en vue d’éviter les 

abus; .' 

e72 ce guz' comeme les pay: en woz'e de dé- 
veloppement note avec intérét 1a proposi- 
tion faite par certains participants de 
l’Amérique latine que le pays d’envoi doit 
exonérer l"expatrié temporaire Cu lui ac- 

corder un crédit d’impét méme dans les cas 
ou l’intéressé a benéficié dans le pays d’ac— 
‘tivité d’avantages fisca'ux prévus pour l_e 

développement de ce pays et INVITE les 
Etats. intéressés 2‘1 étudier 1a Possibilité de 
mettre en oevre cette proposition. 
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‘\ IFA NEWS 

AU’STRALIAN‘BRANCH ’ " 

(i) At ‘the Annual General Meeting of 
the Australian Branch held on -12 Septeme ‘ 

ber 1974, the following officers were re-l 

elected :. 

Chairman: Mr. Graeme L. Herring 
Secretary: Mr. Charles J. Berg, O.B.E. 
Treamrer:_ Mr. William J. Mulligan 

(ii) The Australian Branch is sponsoring 
Mr. Walter O’Connor and Mr. Sidney Ro- 
berts, prominent members of the US. 
Branch, as guest speakers at the Taxation 
Institute of ~AUStralia’s Third National 
Convention to be held at Hobart’s Wrest 
Point Casino Hotel in April 1975. 

(iii) The Australian Branch has made a 
. submission to the Australian Treasurer 

urging that the Position with regard to 
Australia’s Double Taxation Treaties be 
urgently reviewed with a View to updating 
existing treaties and to the writing of new 

treaties. It was noted that the Treaty with 
the Federal Republic of Germany has not 
yet been ratified by Australia, although 
negotiations were concluded in October 
1972. 

.(iv) The Australian Branch, which has its 
seat in the City of Sydney, has now Estab- 
lished a Chapter in. the City of Melbourne, 
and it is hoped that this will lead to a 
further increase in membership which now 
totals 90 individuals and 8 corporations. 

(v) Mr; Gerry Wood, a guest speaker, 
presented a paper on “The Development 
and Introduction of Capital Gains Tax in 
Canada”. This paper was enthousiastically 
received and prdved to be very timely, 
since on 17 September (5 days after the 
meeting), the Australian Treasurer an- 
no'unced details of Australia’s ncw capital 
gains tax, based largely upon the Canadian 
model. 

CANADIAN BRANCH 
The Canadian Branch~ held its Annual "Meeting last week, and the new slate of officers 
is as follows :— 

Pm'ident: Ron Anson Cartwright 

Vice-Prexidents: Marc Leduc, James 
Peterson, Arnold 
Sherman 

Treawrer: Albert PoisSant 

Secretary: Peter 'Cuinyn 

Am’xtant Secretary: Gilles Gagné 
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BOOKS 
Any inquiries concerning a book should include the reference number listed. 

AFRICA/ASIA 
A BIBLIOGRAPHY ON THE COMMON LAW IN 
FRENCH, 
by A. PfBlau‘stein, J. 1.. Matthews, and A. 
DeVergie; 
Consulting ed.: R. M. Mersky. Published 'by 

Oceana Publications, Dobbs Perry, 1974. 12 + 
179 pp., $ 10.00. 
This bibliography aims to fulfill-the needs of 
various university law libraries in the franco- 
phone areas of Asia and Africa. It is divided 
into author and subject listings. 
No. B 840.9 

ARGENTINA 
MANUAL CONTABLE PARA EXPLOTACIONES 
AGROPECUARIAS, - 

by A. E. Lema. Published by Editorial Cangallo, 
Buenos Aires, 1974, 276 pp. 
Accounting manual for agricultural business ope- 
rations. 

No. B 15400 
CAPITAL SOCIAL Y ACCIONES NOMINATIVAS, 
by F. MaScheroni. Published by Editorial 
Cangallo, Buenos Aires, 1974. 245 pp. 
Examination of Argentine laws governing corpo- 
rate share capital and, in particular, the recently 
enacted requirement that corporate shareholders 
be Identified. 
No. B15399 

ASIA 
ASIAN‘ INDUSTRIAL SURVEY FOR REGIONAL 
‘CO-OPERATION, 
geport preRared 'by Nederlands Economisch In- 
stituut for the Economic Commission for Asia 
and the Far East. Published by the United Na- 
tions, New York, 1973. 2 vol. 
This work ponsisfs of a main report (vol) 1) arid 
12 annexed reports (vol. 2) with respect to the 
‘fqllowirmg conntries: Indonesia, Khmer Republic, 
lacs, 'Malaysia, Philippines, Korea, Vietnam, 
Singapore, Sri Lanka, and Thailand; The indus- 
tries studied include paper and .pulp, pétroche~ 

micals, fertilizers, cement, plywood, sheet glass, 
electric cables and transformers, metals, salt, etc. 

Nos. B 8349, B 8352 ' 

AUSTRALIA 
COMMONWEALT'H TAXATION BOARD OF RE- 
VIEW DECISIONS; NEW SERIES, VOL. 18, 
edited by F. C. Bock and E. F. Mannix. Publish- 
ed 'by Butterworths Pty_ Ltd., Chatswo’od, 1974.» 
24 + 802 pp. 
Compilatidn of Australian tax cases concerning 
estate duty, payroll tax, stai‘np duties, and income 
tax in Papua. and New Guinea. 
No. B 8372 
1974 AUSTRALIAN MASTER TAX GUIDE. 
Published by CCH Australia Ltd., Milsons Point, 
1974. 472 pp. 
Guide providing information for the preparation 
of tax returns for the 1974 income year. 
No. B 8371 
AUSTRALIAN GIFT AND ESTATE DUTIES OF 
THE COMMONWEALTH AND ALL AUSTRALIAN 
STATES; INCLUDING TRANSACTIONS WITH 
INADEQUATE CONSIDERATION, WITH FORMS 
OF DEEDS OF GIFTS; 6th ed. of SELETTO'S uGIFT 
AND ESTATE DUTIES”, 
by A. F. Tolhurst. Published by Butterworths 
Pty, Ltd., Sydney, 1970. 339 pp. 
Statute and annotation explaining the Common- 
wealth' and states gift and estate duties. The 
material is updated by a 1975 combined supple- 
ment to Lee’s “Stamp and Estate Duties of New 
South Wales and the Commonwealth” and 5616’:- 
to’s “Australian Gift and Estate Duties”. 
No. B 8500 ’ 

STAMP AND ESTATE DUTIES — NEW SOUTH 
WALES; 4th ed. of LEE’S "LAW AND PRACTICE 
OF STAMP, DEATH AND ESTATE DUTIES”, 
by A. F. Tolhurst. Published by Blutterworths 
Pty. Ltd., Chatswood, 1971. 691 pp.

' 

Explanation and text of, statute of stamp and 
estate duties in the stat'e‘of Nev? South Wales. 
The material is updated by 1973 combined sup- 
plement to Leefs “Stamp and Estate Duties of 
New South Wales and the Commonwealth" and 
Seletto’s “Australian Gift and‘ Estate Duties”. 
No. B 8301 ' 

510 Bulletin Vol. XXVIII, December/décembre no. 12, 1974
( /



AUSTRIA 
STEUER-INDEX UBER RECHTSMITTELENTSCHEI- 
DUNGEN, 'ERLKSSE UND SCHRIFTTUM DES 
JAHRES 1973, 
by K. Neuner and.O. Zechmeister. Published by 
Anton Orac, Vienna, 1974. 32 + 213 pp., 
5 491—.

. 

List of case law, regulations, ‘books, and articles 
published in 1973 on Australian taxation. 
No. B 8293 
DER FINANZAUSGLEICH DER ZWEITEN REPU- 
BLIK, 
'by F. X. Wissgott. Published '13): Anton Orac, 
1973. 204 pp., 5351—. Sohriften zum Oster-' 
reic-hischen A-bgabenrecht, 10. 
Monograph dealing with the allocation of re~ 

‘ venue in the second republic of Austria. 
No. B 8313 

AUSTRIA/DENMARK/ FRANCE/GERMANY 
INCOMBS POLICIES ABROAD; PART II, 
by E. Schiff. Published by American Enterprige 
Institute, Washington, D.C., 1972. 53 pp., 
$2.00. Special analysis, 27. 
Second part of a study on incomes policies 
abroad. This part inclwdes Austria, Denmark, 
France, and the German Federal Republic. 

' 

No. _B 8312 

BELGIUM 
ARRETE ROYAL DU 4 MARS 1965 D’EXECUTION 
DU CODE DES IMPOTS SUR LES REVENUS/KO- 
NINKLUK BESLUIT VAN 4 MAART 1965 TOT 
UITYOERING VAN HET WETBOEK VAN DE 
INKOMSTENBELASTINGEN,. 
Published by Editions de services interentrepri- 
ses, Brussels, 1973. 
Consolidated text in French and Dutch languages 
of the royal decree of March 4, 1965, concéming 
implementations 6f the income tax code as af- 
fected by the law of. June 25, 1973. 
No. B 8383 

CENTRAL AMERICA 
MERCADO COMUN CENTROAMERiCANO; REGI- 
MENES ESPECIES, ' 

ed; .by F. Villagrén Kramer. Published by Edito- 
rial José ‘de Pineda I-barra, Guatemala, 1974. 341 
pp. . 

BIBLIOGRAPHY 

An cspecially useful compilation of monographs 
on the special systems established to manage the 
ecOnom-ic integration of the members of the Can‘- 
tr’al American Common Market. The monographg 
concern taxes; fiscal incentives for industrial 

‘ development, transnational industries, gOVEmp 
mental participation in basic or strategic induse 
tries, and surface transportation, r 

No. B 15586 

E E C 
DOCUMENTEN OVER DE 'ECONOMISCHE EN- 
MONETAIRE UNIE, 
compiled and edited by J. C. P.‘ A. Van ‘Esph,

' 

K. J. M. Mortelmans, arid S. A. W. vim Nie- 
‘ 

velt. Published by Kluwer, Deventer, 1974. ’243 
pp., Dfl. 355—, Europese monoggafieén, 17. 
Compilation of extracts and geferen’ces of inn-1‘ 

portant documents about matters concerning the 
economic and monetary union with emphasis on 
budgetary, monetary, and business cycle policy. 
No. B 8529 ‘ 

INVENTORY OF TAXES LEViED BY CENTRAL 
GOVERNMENT AND LOCAL AUTHORITIES 
(LANDER, DEPARTMENTS, REGIONS, PROVIN‘ 
CES, COMMUNES) IN THE MEMBER STATES OF 
THE EUROPEAN COMMUNITIES. 
Published by the Commission of the Enropean 
Communities, Directorate of Taxation, Brussels, 
1972'. 419 pp. Bfrs. 100.——. 
Survéy of all the taxes and levies vimpoSed izi thc 
member countries of the European Economic 
Community as of January 1, 1972. Dutch‘Version‘ 
of the same text is available. 
No. B 8356

' 

STEUERPROBLEME EINER ,,EUROPAISCHEN" 
UNTERNEHMUN G ; KORPERSCHAFTSTEUERLI- 
CHE PROBLEME EINER “EUROPAISCHEN AK- 
TIENGESELLSCHAFT", 
by H.-T. DolH. Published ‘by IdW-Verlag, Diis- 
seldorf, 1974. 305 pp,,'Dm. 60.—. 
Thesis primarily designed to, focus on the tax 
problems in the EEC member countries with 
respect-to income taxation of corporations, per- 
manent establishments and groups of corpora- 
tions. Taxation of international consolidation 
into a European corporation iq dealt with. 
No. B 8077a 
THE TAXATION OF AGRICULTURE OF THE 
EUROPE OF THE NINE, ' 

report by the Comité euzopéen de droit rural 
and the Netherlands Association for Agricultural 
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Law (General reporter: M. van der Heijde‘) of 
the VIIth European Colloquium on agricultural 
law, The. Hague, October 18-20, 1973. 26 pp. 
Report and recommendation on the taxation of 
agriculture of the European Community. The 
same is available in the following languages: 
Dutch, French, and German. ‘ 

No‘. B 8321 

FRANCE 
MEMENTO PRATIQUE DE CONTRIBUABLE 1974; 
CONDENSE DE TOUS LES IMPOTS, IMPOTS DI- 
RECTS, TAXES SUR LE CHIFFRE D’AFFAIRES, 
PRINCIPAUX DROITS INDIRECTS, DROITS 
D’ENRBGISTRBMENT, GRANDES QUESTIONS 
DE SECURITE SOCIALE ET DE LEGISLATION DU 
TRAVAIL. 
Published by Editions Francis Lefebvre, Paris, 
1974. 992 pp., Fr.Frs. 74.—. 
Practical‘ guide which provides a short explana- 
tion of the French tax system and social security 
and labor legislation. The material is updated 
as of April 15, 1974. 
No. ‘13 8282 

GERMAN FEDERAL REPUBLIC 
DIE NEUE ABGABENORDNUN G ALS BT-DRUCK- 
SACHE 7/79 VOM 25-1—1973 ; EINB EINFUHRUNG 
IN DAS NOCH NICHT VERABSCHIEDETE GE- 
SETZ; ‘SZONDIERLIEFERUNG ZUR ,,RECHTS UND 
WIRTSCHAFTS-PRAXIS”, 
by H. Birkholz. Published by Forkel-Verlag, 
Stuttgart, 1974. 320 pp., DM. 45.—-—. 
Monograph discussing the proposed General Tax 
‘Code 1974. The text of the bill is appended. 
No. B 8384 
DIE PERSONALAUSGABEN DER GEBIETSKOR- 
PERSCHAFTEN, 
by R. BorelL. Published by ‘Karl-Briiuer—Institut 
des Bundes der Steuerzahler, Wiesbaden, 1974. 
95 pp. Publication No. 29. 
Study on the increase of expenses incurred for 
employee's employed by local and public author- 
ities in Germany' with references to the private 
sector. 

No. B 8412 
FALLE ZUR ALLGEMBINEN UND BESONDEREN 

‘ 

STEUERLEH-RE,. 
by F. Bgrrosch, Published by Friedrich Kiehl, 

Ludwigshafen, 1974. 148 pp., DM. 16.—. Lehr— 
buch ffir Auszubildende in Wirtschafts- und steu- 
erberatenden Berilfen, 5. 
Practical exercise book on individual income tax, ' 

valuation tax, turnover tax, trade tax, net- wealth 
tax, and general tax laws, presented in the form 
of 176 questions and answers. - 

No. B 8586 
RECHTSPRECHUNGSKOMMENTAR ZUR KOR- 
PERSCHAFTSTEUER (RK-KSt), 
by H. Brockhoff, E. Lenski, and W. Zastrau. 
Published by Wilhelm Stollfuss, Bonn, 1973. 
650 pp. 
Loose-leaf containing extracts of relevant tax 
cases pertaining to corporate income taxes. Ar- 
ranged by subject matter. 
No. B 8391 
BETRIEBLICHE STEUERPOLITIK; ERTRAGSTEU- 
BRPLANUNG. 
by A. Heigl and G. H. Mglcher. Published by 
Otto Schmidt, Cologne, 1974. 12 —|— 198 pp., 
DM. 42.—. 
Monograph on business tax policy with emphasis 
on income tax planning. 
No. B 8570 
STEUERVORTEILE DURCH AUSLANDSBEZIE- 
HUNGEN; ORGANISATIONSFORMEN, WAHL- 
RECHTE, GESTALTUNGSMOGLICHKEITEN, 
by M. Iahrmarkt and G. Fisher. Published by 
Rudolf Haufe, Freibusg im Breisgau, 1973. 248 
pp., DM. 29.80; 
No. B 8298

a 

Ko'MMENTAR ZUM ERBSCHAFTSTEUER- UND 
SCHENKUNGSTEUERGESETZ ; 

5. neubearb. Aufl., by R. Kapp. Published by 
Otto Schmidt, Cologne, 1974. Loose-leaf., DM. 
25.—-. 
Fifth revised edition of 'handbook containing 
comments on the new death duty and gift tax 
law of April 17, 1974, effective as of January 
1, 1974. Additional supplements will complete 
this work. . 

No. B 8388 

BEWERTUNGS- UND ABSCHRBIBUNGSMETHO- 
DEN NACH DEM AKTIENGESETZ, 
by P. M. Litfin. Published by Forkel-Verlag, 
Stuttgart, 1974; 84 pp. Forkel-Reihe Recht und 
Steuem. 
Monograph dealing with valuation and depre- 
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dorf, I974. 109 Pp. 

ciatioti methods in acCordance with the company 
law. 
N6, B 8325 
DIE UMRECHNUNG DER JAHRESABSCHLUSSE 
AUSLKNDISCHER KONZERNGESELLSCHAFTEN 
UND DIE BEHANDLUNG VON- UMRECHNUNGS» 
DIFFERENZEN FUR DIE AUFSTELLUNG INTER— 
NATIONALER KONZERNABSCHLUSSE, 
by W. Luck. Published by IdW-Verlag, Diissel- 

Monograph dealing with the drafting of balancé 
sheets of multinational concerns with emphasis 
on the pgoblems arising from foreign exchange 
rate fluctuations. 

No. B 8306 
ALLGEMEINE STEUERLEHRE ; 

6. vfillig erneuerte Aufl., by R. Mittelbac'h. Pu- 
blished by Friedrich Kiehl, Ludwigshafen, 1972. 
89 1319:, DM. 8.90. Lehrbuch fiir Auszubild'erxde 
in wirtschafts— und steuerberatenden Berufen, 5. 
Introductory textbook on general taxation princi- 
ples with emphasis on German tax law. 
No. B 8305 
BESONDERE STEUERLEHRE; 
6. vbllig erneuerte Aufl., by R. Mittelbach. Pu- 
blished by Friedrich Kiehl, Ludwigshafen, 1973. 
112- pp., DM. 9.60. Lphrbuch fiir .Auszubildende 
in wirtschafts- und steuerberatenden Berufen, 4. 
Textbook designed as an introduction to indivi- 
dual income tax, Corporate income tax, and value 
added tax. 
No. B 8305 
WERTSICHERUNGSKLAUSELN IN Z'IVIL-l UND 
STEUERRECHT, 
2. v6llig emeuerte Aufl. by R. Mittelbac-h. Pu- 
blished by Friedrich Kiehl, Ludwigshafen, 19.72. 
168 pp.

' 

Secozid revised edition of monograph dealing 
with value protection clauses under Civil and tax 
law. 
No. B 8522 
DIE VERSICHERUNGSTECHNISCHEN RUCK- 
STELLUNGEN IM STEUERRECHT; 
5. neubeaxb. Aufl., by E. R. Priilss, E. van der 
Thiisen, and G. Ziegler. Published by Verlag 
Versicherungswirtschaft, Karlsruhe, 1975. 14 + 
278 pp., DM. 57.—. 
Third completely revised edition of monograph 
dealing with the cteatibn of reset-vies for pur- 
poses of insurances as governed under tax law. 
No. B 8408 

BIBLIOGRAPHY 

REICHSABGABENORDNUNG MIT FINANZGE-‘ .. 

RICHTSORDNUNG, ‘STEUERBERATUNGSGESETZ 
UND ALLEN ‘NEBENGESETZEN EINSCHLIESS- 
LiCH' LANDESRECHTLICHER BESTIMMUNGEN: 
TEXTAUSGABE MIT VERWEISUNGEN UND 
SACHVERZEICHNIS, 
37. neubeazb. ergéinzte Aufl., published‘by C. H. 
Beck, Munich, 1974. 8 + 466 pp. 
Consolidated text of the General Fiscal Code and 
by-lalws, regulations in Connection thefeto, as 
amendedgs-of December 1, 1973. 
No. B 8302

' 

UMWANDLUNG UND VERSCHMELZUNG 1M VERKEHRSTEUERRECHT; ZUGLEICH' BIN BE;- 
TRAG ZUM SYSTEMGEDANKEN IM VBRKEHR- 
STEUERRECHT, 
by H. Schaumburg. Published 'by Duncker ‘8: 

Humblot, Berlin, 1974. 102 .pp., DM. 28.60. 
Schriften zum Steuerrecht, 10.

‘ 

Study of thertax on acqfiisitibn of corporate ,rights 
with emphasis on mergers and related matters. 
No. B 8376 
MIT FUHRUNGSREGELN ARBEITEN; FALL 
PRAXIS FUR FUHRUNGSKRAFTE, ' 

by E. Schiéiberg. Published by GehlSen, Bonn, 
1974. 99 pp., DM. 26.50. Handbuch der Ratio- 
nalisierung, 31. , 

Monograph on rules appropriate for cr¢ati0n of 
peaceful labor conditions in industry today. 

No. B 8365 

STEUERRECHT, 
by G. Schmeidewind. Published by C. H. Be‘ck, 
Munich, 1974. 268 pp, DM. 5.80. Beck-Rechts- 
lexika, 5049. 
Lexicon designed to provide basic information 
on tax law terms with reference to official sour- 
ces and literature for further study, The material 
is current as of july 1, 1974. 

No. B 8426 

ORGANSCHAFTSBESTEUERUNG IN 320 FRAGEN 
UND ANTWORTEN, 
by H. Schwarz. Published by Verlag Neue Witt- 
schafts-Briefe, Heme, 1974. 110 pp.

' 

Monograph pentaining to the tax principles of 
integrated companies with. respect to corporate 
income tax, trade tax, and value added tax uncle: 
German tax law. This Writing is illustrated by 
320 questions and answers with references to 
case law and literature. ' 

No. B 8387 

Bulletin Vol. XXVIII, December/décembre no. 12, 1974 ~ 513



-' BOOKS 

MARKETING AUF AUSLKNDISCHEN MARKTEN ; 

LEITFADEN FUR EXPQRTORIENTIERTE UNTER- 
‘ 

NEHMEN, 
‘ 

by A. Sittig. Published by Gehlsen, Bonn, 1974. 
-132 pp., DM. 29.——. Handbuch der Rationali- 
sierung, 30.

. 

Monograph on international marketing manage- 
ment with emphasis on export enterprises. 
N9. B 8351 ' 

GERMANY/SWITZERLAND 
UNTERNEHMUNGSBEWERTWG UND STEU- 
ERN;‘MIT BESONDERER BERUCKSICHTIGUNG 
DER VERHALTNISSE IN DER SCHWEIZ UND IN 
DER BUNDESRBPUBLIK, 
by C. Helbling. Published by IdW-Verlag; Diis- 
seldorf, 1974,. 367 pp., DM. 66.—. 
Study of the determination of the_ going concern 
valuelof a company with emphasis on the im- 
pact of taxes thereto as Concerns circumstances in 
Switzerland and the German Federal Republic. 
No. .B 8406 

INTERNATIONAL 
MODERN FISCAL ISSIjES; ESSAYS IN HONOR 

-' OF C. S. SHOUP, 
ed. by R. M. Bird and I. G. Head. Published by 
Toronto University Press, Toronto, 1974. 12 +- 
351 pp., $ 7.50. 
This collection Of essays on public finance by 
various leading gconomists covers theoretical as 
well as practical fi‘scal issues such as value added 
‘tax in Etua'dor (by M. Hamilton Gillim) and 
customs‘unions, tax unions, and development 
union's (by D. Dosser). 
No. B 8555 
TAX "HAVBNS AND MEASURES AGAINST TAX 
EVASIQN AND AVOIDANCE IN THE EEC, 
ed. by J. F. Avery Jones. Published by Associat- 
ed Business Prqgrammes, London, 1974. 15 + 

. 
144 pp., 12 7.——. - 

, Text of le‘ctures by contributors to a conference 
‘held in Amsterdam organized "by Assodatea 
Business Programmes. Contributors are I. F. 
Avery Jones, P. den Boer, A. Elvinger, J. C. 
Goldsmith, A. Heining, J. van Hoorn, In, G. C. 
Powell, and M. Widmer. 
No. B 8304

‘ 

AUFBAU VON UNTERNEHMUNGEN IN ENT- 
WICKLUNGSLANDERN.‘ BERICHT DES ARBEITSJ 
KREISES SCHMALENBACH-GESELLSCHAFT, 
by L. Karenberg, H. G. Meissner, et a1. Publish- 
ed by Bundesstelle fiir Aussenhandelsinformation, 
Cologne, 1974. 12 + 183 1213., DM. 10.—. 
Monograph on building up enterprises in deve- 
loping countries. This work is a research réport 
by various conth'butors designed to provide 
overall information to prospective investors in 
developing countries. 
Nos. B 8358, B 8413 
INTERNATIONAL BUSINESS AND MULTINA— 
TIONAL ENTERPRISES, 
by S. H. Robock and K. Simmonds. Published 
by Richard D. Irwin, Homewood, Illinois, 1973. 
14 —|— 652 pp., $ 13.95. 
The Irwin Series in Management. - 

Textbook designed to provide a direct focus on 
the development of management skills in Ihand- 
ling the problems of multinational businesses. 
No. B 8580 
DER NATIONALE UND INTERNATIONALE UN- 
TERNEHMENS- UND BRANCHENYERGLEICH IM 
SPIEGEL DER KAPITALFLUSSRECHNUNG; EIN- 
FUHRUNG IN DIE PRAKTISCHE ANWENDUNG, 
by K. Zimmermann and J. Beier. Published 'by 
Erich Schmidt, Bielefeld, 1973. 120 pp., DM. 
24.—. 
Comparative study of national and multinational 
business and industry illustrated ‘by summary of 
financial operations. 
No. B 8350 
INCOME TAXES OUTSIDE THE UNITED KING- DOM 1972, ' 

compiled by Direction of the Board of Inland 
Revenue. Published 'by Her Majesty’s Stationery 
Office, London, 1974. 8 vols. 
Series containing summaries of taxes on income 
which were in force as of Decembér 31, 1972, 
in all the Commonwealth countries, in countries 
with which the United Kingdom 'has a compre- 
hensive double taxation agreement, and in Spain 
and Portugal, Administrative arrangements for 
assessment and collection of. taxes are omitted. 
An outline of Bangladesh income taxation is for 
the first time appended in rthis edition. 
No. B 8373 _

. 

NEGATIVE INCOME TAX; AN APPROACH TO 
THE CO-ORDINATION 0F TAXATION AND 
SOCIAL WELFARE POLICIES, 
Published by O.E.C.D., Paris, 1974. 56 pp. 
No. B 8290 
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REPUBLIC OF KOREA 
.(-S O U T H) 
FRAGEN UND ANTWORTEN ZU INVESTITIO- 
NEN IN KOREA. 
Published by Botschaft der Republik Korea, 
Bonn, 1974. 47 pp. 
Questions and answers concerning investments 
in Korea designed for prospective foreign in- 

vestors. 
No. B 8398

_ 

GESETZ‘ UBER DIE EINFUHR VON AUSLANDS- 
KAPITAL IN- DER FASSUNG VQM 12. APRIL 
1973. 

Published by Generalkonsulat 'der Republik Ko-
I 

rea, Hamburg, 1974. 32 ‘pp. Gesetz N1". 2598. ' 

German translation of text of 'the Foreign capital 
inducement law in effect on April 12, 1973. 
No. B 8396- 
GUIDB TO INVESTMENT fOR ELECTRONICS IN 
KOREA. 
Published by Fine Instruments Center, Seofil, 
1973. 111 pp. 
Guide to assist domestic and foreign investors 
in establishing an electronics industry Operation 
in Korea; including a chapter on tax rates i_r_1 

Korea. 
No.‘ B 8369 

LEBANON - 

LOI RELATIVE AUX TAXES MUNICIPALES. 
Published by l’Apgus, bureau des documentations 
libanaises et arabes, Beirut, 1974. 52 pp. 
French translatioh of text of the municipal tax 
code of Lebanon. 
No. B 8514 

LUXEMBOURG 
CORPORATE TAXATION IN‘ LUXEMBOURG, 
by G, H..Urbin. Published by Hoogewerf 8: Cie, 
Luxembourg, 1974. 39 pp. 
Broad outline of practical and technical con- 
cepts of corporat'e taxation in Luxembourg. 
No. B 8382 

MAURITIUS 
THE INCOME TAX ORDINANCE NO. 84 OF 1950,. 
AS CONSOLIDATED WITH AMENDMENTS IS- 
SUED TO JUNE, 1971, AND INCORPORATING 
THE EXPORT PROCESSING ZONES ACT 1970 
(NO. 51 OF 1970), . 

by I. T. W. Cownie and J. P. H. Gauthier. Pu- 

BIBLIOGRAPHY: 

blishedby Librairie ‘du :Trefle, Port Louis, 1972. 
9 + 173 pp., RS. 20.00. A treatise (Mauritius). 
Consolidated text of the Income Tax Ordinance 
1950 and the Export Processing Zones Act, 1970. 
No. B 10557 

MEXICO 
COMPANY FORMATION IN MEXICO, 
by A. C. Hofigland. Published 'by Lloyds ‘8: Bolsa 
International Bank, London, 1972. 312 pp. 
No. B 15381 
INVESTITIONEN IN MEXIKO. 
Published by Bundesstelle fiir Aussenhande‘l'siné 
formation, Cologne, 1973. 54 pp., DM. 5.—. 
Ausliindisches Wirtschafts: und Steuerrecht, 48.7 
Brochure providing information for prospective 
investors. Consideration of taxation is included: 

No. B 15384 

THE NETHERLANDS 
COMPENDIUM VAN DE VENNOOTSCHAPSBE- 
LASTING; MET RED. MEDEW; VLAN H.- J. W. - 

KLEIN WASSINK, ' 

by A. K. P. Jongsma, Published by Kluwex, 
Deventer, 1974. 143‘ pp., DH. 1950. ‘ 

Monograph clarifying the corporate income tax" 
system in connection with related tax laws; 
No. B 8359 

FISCALE OUDEDAGSRESERVE VOOR ZELFSTAN- 
DIGEN; 2nd E'd., ' ‘ 

by M. G. A. W. Tijs and H. B. A. VérhOevcn. 
Published 'by Kluwer, Deventer, 1974. .8- + _94’. 
pp., Dfl. 16.50. Fiscale monografieé’n, :28. 

' ' 

Second revised edition of a monograph dealing 
with the establishment of an old age resérvevfor 
purposes of liberal professions and Other in- 

dependent business people, with examplesg‘Tht: 
text of the relevant statute is appended.

’ 

No. B 8328
I 

MISBRUIK VAN VOORWETENSCHAP; BEN BE- 
SPREKING VAN HET RAPPORT VAN DE COM- 
MISSIB VENNOOTSCHAPSRECHT, _ 

by C. I-E. Uniken Venema. Published 'by K‘lhwer, 
Deventer, 1974. 77 pp.,‘Dfl. 12.50; Vennoot- 
schaps- en rechtspcrsonenrecht; serie monografie— 
en vanwege -het Van der Heij'den-instituut, 10. 
Consideration on the report prepared by the-com- 
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\ . . pany‘laW committee on the subject of the nususe 

of inside information. 
No. B 8310 
BELASTINGWETTEN; MET EEN INLEIDING 

. VAN CH. P. A. GEPPAART, 5e DR. 
Published by Kluwer, Deventer,‘ 1974. 16 + 
410 pp., Dfl. 15.——. Kluwers Wetboeken en wet- 
ten, 3. 

‘ 
Fifth edition of a concise publication containing 
‘the tegt 'of relevant tax laws in the Netherlands 
as of July 1, 1974. 
No. .B 8361 
‘FISCAAL MEMO; ED. JULI 1974. 
Published by Kluwer, Deventér, 1974. 55 pp., 
Dfl. 8:50. - 

Revised issue of Fiscal Memo which provides 
information for practical use concerning relevant 
tax provisions and related subjects as of July 1, 
1974. 
No. B 8360 
NOTA NO. I. 1972 INZAKB DB DEELNEMERS- 
VRIJSTELLING INGEVOLGE DE VOORSCHRIF- 
TEN VAN DE WET OP DE VENNOOTSCHAPS- 
BELASTING 1969.. 

Published by Segall 8: Co., Amsterdam, 1972. 38 
RF. A 

Study on the concept of intercorporate dividend 
exemption under the Dutch corporate income tax 
law \of 1969. 
No. B 8317 

NETHERLANDS/UNITED KINGDOM ' 

ENGLISH/DUTCH COMPANY LAW, A REVIEW 
FOR LAWYERS AND BUSINESSMEN IN LIGHT 
OF THE EEC REQUIREMENTS, 
'by M. G. Chester and F. O. W. Vogelaar. Pu- 
blished by Kluwer-Harrap, London, 1974. 24 —|— 
104 pp., :6 4.50. 
Comparative study on the Dutch and English 
company law differences between the company 

‘ 

laws of the two member states of the European 
Economic Community. 
No. B8367 

NIGERIA 
RECURRENT AND CARIPAT ESTIMATES OF 
THE GOVERNMENT OF THE FEDERAL REPU— 
BLIC OF NIGERIA 1974-75‘. 
Published by the Federal Ministry of Informa- 

tion, Printing Division, Lagos, 1,974. 36 + 411 
pp., N. 4. \ 

Text of speech on the 1974-1975 budget 'by the 
Head of the Military Government and related 
figures, and revenue expenditure summaries. 
No. B 10572 

PAKISTAN 
THE LAW AND PRACTICE OF INCOME TAX IN 
PAKISTAN (ACT XI OF 1972); 
4th enlarged edition, by R. Naqvi. Published by 
Taxation Law Book Publishers, Lahore, 1972. 
2 vols., RS. 125/—. ' 

Handbook containing text and comments on the 
Pakistani income tax law as of December 31, 
1971. Volume I presents comments, case law, 
and literature; volume II contains the text of the 
rules and additional relevant statutes, including 
the texts of double taxation treaties. Appended 
are supplements containing the texts of amended 
finance ordinances, 1972. 
No. B 8395 

PORTUGAL 
PORTUGUESE TAXATION. 
Published by Banco Pinto 8: Sotto Mayor. 165 
PP- 
Outline of Portuguese tax system including treat- 
ment of fiscal incentives for economic develop- 
ment. 
No. B 8234 

SWITZERLAND 
PROGRESSIVE STEUERN IM DOPPEIBESTEUE- 
RUNGSRECHT; PROBLEME DES PROGRESSIONS- 
VORBEHALTES BEI STEUERN VOM EINKOM- MEN NATURLICHER UND JURISTISCHER PER- 
SONEN IM INTERKANTONALEN UND SCHWEI— 
ZERISCH-DEUTSCHEN DOPPELBBSTEUERUNGS- 
RECHT,

, 

by P. Striuli. Published by Schulthess Polygra- 
phisoher Verlag, Ziirich, 1973. 28 + 238 pp. 
Ziircher Beitriige zur Rechtswissenschaft, 427. 
Thesis dealing with the multiple tax problems 
which result from the progressive tax on indivi- 
duals and entities as they relate to intercantonal 
and German-Swiss double taxation treaties. 
No. B 8399 
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MERKBLATT UBER DEN ERWERB VON GRUND-r 
STUCKEN IN DER SCHWEIZ DURCH AUSLAN- 
DER.

, 

Published by Handelskammer Deutschland- 
Schweiz, Ziirich, 1974. 29 pp., Sfrs./DM. 50.~—~. 
Brochure concerning the acquisition of real estate 
in Switzerland by foreigners. 
No. B 8315 

SWITZERLAND/U.S.A. 
HOLDINGGESELLSCHAFT UND KONZERN, 
by M. Zweifel. Published by Schulthess Poly- 
graphischer Verlag, Ziirich, 1973, 176 pp. 
Monograph on the development of the concept 
of a holding company in Switzerland, with re- 
ference to development in the U.S.A., and the 
taxation aspects under Swiss income tax law. 
No. B 8362 

TAIWAN (REPUBLIC OF' 
CHINA) 
EXPORTS OF THE REPUBLIC or CHINA 1973- 
1974. 

Published by Far East Trading Service, Inc, 
Taipei, 1973. 520 pp. 
Annual publication listing major manufacturers 
and trading houses engaged in export of Taiwan 
products. 

No. B 8149 
IMPORTS OF THE REPUBLIC OF CHINA 1973- 
.1974. 

Published by Far East Trading Sen'rice, Inc., 

.Taipei, 1973. 453 pp. 
First annual publication listing major manu-r 
facturers and trading houses engaged in im- 
portation. 
No. B 8150 

UNITED KINGDOM 
CORPORATION TAX UNDER THE 'IMPUTATION 
SYSTEM; A BUSINESS STUDY, 
Iby J. Chown and R. Norman. Published by The 
Financial Times, London, 1973. 60 pp. 
No. B 8294 
TAXATION 'KEY TO INCOME TAX; BUDGET 
1974 EDITION, 
53d. 'by J. M. Cooper and P. F. Hughes. Publish- 

BIBLIOGRAPHY 

~65d by Taxation Publishing Company; London, 
1974. 247 pp, .6 2.40. 
Annual qu‘ick-reférence guide updating material 
with respect to the individual income tax in— 

cluding .the i974 budget propoSals. 
NOS. 138324, B 8325 
CAPITAL GAINS TAX, 
2nd ed., by V. Di Palma. Macdonald 8: Evans-- 
Ltd., London, 1973. 232 pp., £0.95. The M. & 
E. handbook series. ‘ 

Hand-book explaining capital gains taxation. 
Amendments in the Finance Act, 1972 are in- 
eluded. 
No. B 8161 
TAX SIMPLIFICATIQN AND ANTI-AVOIDANCE 
LEGISLATION; PAPERS AND SUMMARY OF DIS: 
CUSSION OF A CONFERENCE HELD ON JUNE 
28, 1974.

‘ 

Published by The Institute for Fiscal Studies, 
London, 1974. 51 pp. 
Brief report of a one day conference arranged 'by 
the Institute for Fiscal Studies. Morning session. 
on simplification was presented by H. Hudson, 
V. Grout; and C. Ware. The afternoon.was vde- 
voted to the problem of anti—avoidance legislation 
and the need for change, with introduction by 
L. Bradford, and papers .by M. Nolan and J. 
Chown. ' 

Nos. 38392, B 8405 

UNITED STATES OF AMERICA 
PRACTICAL MERGER TECHNIQUES FOR BUY: 
ING AND SELLING A BUSINESS: SUCCESSFUL 
,TAX AND FINANCIAL STRATEGIES, 
by A. B. Ellentuck. Published by Commerce 
Clearing House, Chicago, 1974. 199 pp., $12.50. 
Monograph on the various methods of combining 
two or more businesses (manger), including tax- 
ation aspects.

7 

No. B 8354 
INCOME TAXATION 0F ESTATES AND TRUSTS, 
REVISED ED., 

_

, 

by A, M. Michaelson. Published by Practicing 
Law Institute, New York, 1974. 6 + 129 PP.,. 
$ 20.00. Estate Planning" and Administration 
Practice Handbook Series, 11. 
Present monograph on taxatiOn of .the income of 
estates and trusts governed by the Internal‘Re— 
venue Code replaces the former 1972 edition, 
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which cO-st $ 15.00 and not $ 7.50 as mentioned 
-on page 257 of this Bulletin (June 1974).

x No'. B 8375 

BEARS THE TAX BURDEN? 
.by J; A. Pechman and B. A. Okner. Published 
by The Brookings Institute, Washington, D.C., 
1974. 14 + 119 pp., :3 2.50. Studies of Govern- 
ment Finance. 
Study of the tax burden on U.S. families in 
1966. 
No. B 8401 

TRENDS IN STATE TAX LEGISLATION 1972- 
1973, 

report by L. Rothenberg. Published by Federation 
of Tax Administrators, Chicago, 1974. 5 + 54 
pp, Research Report, 66. 
Report discussing tax" development; in 1972. and 
1973 in‘ state tax legislation. 
No. B 8381 

CHOICES IN 1974 TAX REVISION; PRQCEED- 
INGS OF TAX FOUNDATION’S 25th NATIONAL 
CONFERENCE. 
Published by Tax Foundation, New York, 1974. 
46 pp” $ 4.00. 
Prqceedings of a conference held in New York 
on December 5, 1973, with respect to 1974 tax 
revision aspects. 

No. B 8374 

1974 GUIDEBOOK TO FEDERAL WAGE-HOUR 
LAWS. 
Published by Commerce Clearing House, Chica- 
go, 1974. 344 pp., $ 8.50. 
Monograph presenting Federal regulations with 
applications to particular employment situations, 
in light of .the Federal Wage and- Hour statutes. 
No. B' 8395 

HAWAII’ INCOME PATTERNS 1971- CORPORA- 
TIONS. 
Published by Departthent of Taxation, Tax Re- 
Search and Planning Office, Honolulu, 1974. 64 + 23 pp- 
Report with detailed statistics on the income and 
expense characteristics of corporations doihg bu- 
siness in Hawaii. 
No. B 8311 
HAWAIL INCOME PATTERNé 971- INDIVIDUALS. 
Published by Department of Taxation, Tax Re— 

search .a’nrd Planning Office, Honolulu, 1974. 50 + 65 pp- 
Fourteenth annual report of a statistical study 
which, delineates the financial characteristics and 
patterns of individuals in Hawaii who filed tax 
returns in 1972 on income received in 1971. 
No. B 8377 
INCOME TAX REGULATIONS: “FINAL” AND 
"PROPOSED" UNDER INTERNAL REVENUE 
CODE AS OF JUNE 26, 1974. 
Published by Commerce Clearing House, Chica— 
go, 1974. 5 vols., $ 16.00. 
Income tax regulations in three volumes issued 
by the Treasury Department, eizplaim'ng in detail 
the meaning and application of each section of 
the Internal‘ Revenue Code. 
No. B 8407 

REPUBLIC OF VIETNA (SOUTH) . 

DOING BUSINESS IN VIETNAM; LEGAL AND 
COMMERCIAL CONSIDERATIONS, 
Prepax'ed by Tang and Ta; 2nd ed. 
Published by ‘the Vietnam Council on Foreign 
Relations, 1974. 141 pp., $US 5.00 (Price in- 
correctly quoted as $US 0.50 in September, 1974 

‘ BULLETIN). 
Guide providing information on doing business 
in Vietnam. 
No. B 8141 
TAXATION IN VIETNAM; GENERAL GUIDE- 
LINES IN ENGLISH.

_ 

Published by Ministry of Finance, Saigon, 1973. 
76 pp. 
General outline of taxation in Vietnam as in 
effect after the over-all tax reform of 1972. 
No. B 8327 

YUGOSLAVIA 
FOREIGN INVESTMENT IN YUGOSLAVIA 
(1974), 

'by the Committee for Invisible Transactions. Pu- 
blished ‘by O.E.C.D., Paris, 1974. 58 pp., $ 2.50. 
Revised edition providing information concern- 
ing foreign investment law and procedure in 
Yugoslavia. 
No. B 8292 
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Supplement-A 

1974 

Convention ehtre fle Gouvernemeln‘t de la 
R'épuiblique fra‘ncaise e1: Ie Gouvernement de ‘Ia 

Répufbliqzure sociial-iste tchécoslovaque,‘ 
tendant‘ a .éviteir les doubles impositi‘ons en 

matiére d’impéts sur les revenus 
SUPPLEMENT 'hTO‘iglE BuLiETLN FOR INTERNATIONAL FISCAL DOCUMENTATION 

‘ 

' 
r '- AU‘ BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE 

‘Vol. XXVlll, N0, 2,’ February/février 1974 INTERNATIONAL BUREAU 
OF FISCAL DOCUMENTATION 

Muiderpoort 1-7 1248arph’afistraa’c - Amsterdam 
112270211716 tgzxatz'on tremfy between France and Czethosloméikz’ wax Jigized on [me 1., ‘ 

1973. The treaty Mallbz'fiflccordame wit/9 Article 32 qf t/gé treaty enfer into force 
on the date on whicb the two Govern‘mentx have notified ear}; other 25/142; the

~ 

complied with. 

Le Gouvernement de la République fran- 
galse, 
et~ . 

Le Gouvernement de la Républ’ique'-Sodia- 
liste tc‘hécoslovaque, 
désireux de c0nc1ure une Convention ten- 
dant 32L véviter‘ les doubl‘eslimpositions en 
matiére d’impéts sur les revenusiy 

' 

so_nt convenus de ce qui suit: - 

CHAPITRE I" 
Champ dTapplication de 19. Convention 

Article premier. 
Personnea‘ vixéej 

La présente Convention ‘s’applique aux 

formalitiex constitutionally required in t/éez'r rempeczive countriey lame been. 

Tbé full te‘xz,‘ of the French Explanatory te fo the double taxation treaty bay 
berm pablz'J/qed in the February 1974 z'mueof the Bulletin for Iniemaiiomzl Fiscal 
Documentation zmder Development: in International Tax Law. 

TEXTE 
personnes qui sont Idomiciliées dans un 
Etat Cogtractant ou dans chamn' des deux 
Etats. 

Article 2. 
177217525 vixe'x 

1. La présente Convention s’applique aux- 
impéts sur le revenu et sur la fortune per- 
gus dans chacun. des deux Etats contrac- 
tants, quel que soit 1e sy’stéme de percep- 
mom. 
2. Sent considérés commie impéts sur 1e 
revenu et ,sur la fortune, les impéts pergus 
sur le revenu total, sur la f0rtune ‘totale, 
ou sur des éléments du ‘revenu ou de la 
fortune, y cdmpxis les impéts sur les gains 
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provenant de I’aliénation de biens mobiliers 
ou immobiliers, et les impéts sur les plus- 
values. 
5. Les impéts actuels auxquels s’applique 
la Convention sont: 
A. ~En ce qui concerne la France: 
a) L’impét sur le revenu; 
17) L’impét sur les sociétés, 
y compris toute retenue a 16. source, tout 
précompte ou tout versement anticipé af- 

férents aux impéts Visés ci-dessus; 
c) La contribution des patentes. 
B.—~En ce qui conceme Ia Tchécoslova- 
quie: 
4) Le prélévement sur les bénéfices; 
b) L’impét sur les bénéfices; 
c) L’mpét sur les salaires; 
d) L’irnpét sur le revenu provenant de 
l’activité créatrice littéraire et artistique; 

e) L’impét agricole; 
f) L’impét sur le revenu des personnes 
physiques, 
y compris toute retenue £1 1a source, tout 
Précompte ou tout versernent anticipé af- 

férents aux impéts Visés ci-dessus. 
4. La Convention s’appliquera aussi aux 
impéts futurs de nature identique ou ana- 
logue qui s’ajoutéraient aux impéts actuels 
ou qui les remplaceraient. Les autorités 
compétentes des Etats contractants se com- 

‘ muniqueront les modifications apportées é. 

leurs législations fiscales respectives. 

CHAPITRE II 
Définitions 

Article 3. 
Défz'nz'tz'om génémle: 

1. Au sens de la présente Convention, 5 
moins que le contexte n’exige une inter- 
prétation différente: 
4) Le terme «France» désigne les dépar- 
tements européens et les départements 

A2 

d’outre-mer (Guadeloupe, Guyane, Marti- 
nique et Réunion) de la République fran- 
gaise et les zones situées hors des eaux ter- 
ritoriales de la France sur lesquelles, en 
confonnité avec le droit international, la 
France peut exercer les droits relatifs au lit 
de la met, an sous-sol marin et 51 leurs res- 
sources naturelles; 
—— Ie terme «Tchécoslovaquie» désigne la 
République socialiste tchécoslovaque con- 
stituée par la République socialiste tchéque 
et par la République socialiste slovaque; 
5) Les expressions «un Etat contractant» 
et «l’autre Etat contractant» désignent, 
suivant 1e contexte, la France 011 1a Tché— 
cosIovaquie; 
c) Le terme «Personae» comprend les per- 
sonnes physiques, les sociétés, les collecti- 
vités Publiques et tous autres groupements 
de personnes; 
51) Le terme «société» désigne toute per- 
sonne morale ou toute entité qui est consi- 
dérée comme une personne morale aux fins 
d’imposition; 
a) Les expressions «entreprise d’un Etat 
contractant» et «entreprise de l’autre Etat 
contractant» désignent respectivement une 
entreprise exploitée par‘ une personne do- 
miciliée dans un Etat contractant et une 
entreprise exploitée par une personne do- 
miciliée dams l’autre Etat contractant; 
f) L’expression «autorité compétente» dé- 
signe: 
—- dans le cas de la France, 1e Ministre de 
l’Economie et des Finances on son repré- 
sentant autorisé; 
—— dans le cas de la Tchécoslovaquie, 1e 
Ministre des Finances de la République so- 
cialiste tchécoslovaque on son représentant 
autorisé. 
2. Pour l’application de la Convention par 
un Etat contractant, toute expression qui 
n’est pas autrement définie a le sens qui lui 
est attribué par la législation dudit Etat 
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régi'ssant ‘les' impéts faisant 'l’objet de 19. 

Convention, :21 moins que le contexte n’exige 
'une interprétation différente. 

Afiz’cle 4. 
Domicile fimzl

_ 

1. Pour l’application de la préSente Con- 
vention, une personne est cénsidérée com- 
me domiciliée dans un Etat contractant 
quand cette personne est assujettie 5. l’im- 
pét dans cet Etat, en raison de son d'omia. 
cile, de. son siége de direction ou de tout 
autre critére de nature analogue. 
2. Lorsque, selon‘ les dispositions du para— 
,graphe 1, une personne physique est con- 

; sidérée cOmme domiciliée dans chacun des 
Etats contractants, 16' C215 'est résolu d’aprés 
les régles Suivantes: 
4) Cette personne est considéyée Comme 
domiciliée dans l’Etat contractant 01‘1 elle 
dispose d’un foyer d’habitation permanent. 
Logsqu’elle dispose d’un foyer d’habitation 
permanent clans chacun des Etats contrac- 
tants, elle est considérée comme domiciliée 
.dans I’Etat contractant aVec lequel ses liens 
personnels et économiques sent les plus 
étroits (centre des intépéts vitaux); 
5) Si l’Etat contractant 01‘1 cette personneva 
l'e centre de 'ses i'ntérétsvitaux ne 'peut étre 
déterminé, on Si ‘elle ne dispose d’un foyer 
d’habitation permanent dans aucun des 
Etats contractants, elle est considérée com- 
me domiciliée dans L’Etat contractant 01‘1 

elle .séjoume de fagon habituelle; 
c) Si cette persOnne séjourne de fagon ha- 
bituelle dans chacu‘n d'es Etats contractants 
Ou si elle ne séjourine de fagon habitueIIe 
clans aucun d’eux, elle est considérée com- 
me domiciliée dans I’Etat contractant dont 
eIIe posséde la nationalité; 
51) Si cette personne posséde 1a nationalité 
de chacun d’es Etats contractants ou si elIe 
ne posséde la nationalité d’aucun d’eux, Ies 
autorités compétentés des Etats contractants 

TEXTE 

tranchent 12. question d’un cgmmun accord‘. 
3. Lorsque, selon‘ 'les dispositions du para- 
graphe 1,, une personne autre qu’une per— 
sonne physique est considérée Comme'do- 
micih'ée clans chacun des Etats contractants, 
elle est réputée demiciliée dans l’Etat con- 
tractant 01217 se trouve son siége de direction 
effective. 

Article 5. 
Emblz'memem stable 

1. Au 'sens de la présente-Convention, l’ex- 
pression «établissernent stable» désigne une 
installation fixe d’affaires 01‘1 l’entreprise 
exerce tout ou partie de son activité. 
2. L’expression «établiss‘ement stable» com- 
Prend notamment: 
4) Un siége de direction; 
5’) Une sficcursale; 
5) Un bureau; 
d) Utie usine; 
e) Un atelier; 
7‘) Une mine, Line carriére ou tout autre 
lieu d’extractio‘n de ressources naturelles. 
3. On ne co‘nsidé're pas qu’il y a établisse- 
ment stable sii 

'

‘ 

a) Il est fait usage d’installations aux seu- 
Ies fins de stockage, d’exposition ou de li- 
vraison de marchandises appartenant A l’en- 
treprise; 
5) Des marchandises appartenant 5. l’entre- 
prise sont entreposées aux seules fins de 
stockage, d’exposition ou de livraison; 
L‘) Des marchandises appartenant é. l’entre- 
'prise sOnt entreposées aux seuIes fins de 
transformation par une autre entreprise; 
d) Une installation fixe d’affaires est uti- 
lisée aux seules fins d’acheter'des marchan— 
discs ou de réunir des informations pour 
l’entreprise; 

_ _ 

e) Une installation fixe d’affaires est uti- 
lisée, pour l’entreprise, 'aux scules fins de 
p'ublicité, de fourniture d’informations, de 
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recherches scientifiques ou d’activités ana- 
logues qui ont un caractéte préparatoire ou 
auxiliaire; 

f) L’activité de l‘entreprise consiste en un 
chantier de construction ou de montage. 
4. Une personne agissant dans un Etat can: I 

tractant pour le compte d’une entreprise de 
l’autre Etat contractant— autre qu’un agent 
jouissant d’un statut indépendant, visé au 
Paragraphe 5 —. est considérée comme 
«établissernent‘ stable» dans lepremier Etat 
si elle dispose dans cet Etat de pouvoirs 
qu’elle y exerce habituallement lui permet~ 
tant de conclure des contrats au nom de 
l’entreprise, '21 moins que l’activité de cefte 
personne ne soit Iimitée é l’achat de mar- 
chandises pour I’entreprise. 
5. On ne considére pas qu’une entreprise 
d’un Etat contractant a un établissement 
stable dans l’autre Etat contractant du seul 
fait qu’elle y exerce son activité par l’entre- 
‘mise d’un courtier, d’un commissionnaire 
général ou de tout autre intermédiaire jouis- 
sant d’un statut indépendant. 
6. Le fait 'qu’une société qui est domiciliée 
dans un Etat contractant contréle ou soit 
contrélée‘ par une société qui est domiciliée 
dans l’autre Etat contractant ou qui y exerce 
son activité (que ce soit pa: l’intermédiaire 
d’un établissement stable on non) ne suffit 
pas, en lui-méme, é. faire de l’une quel- 
conque de ces sociétés un établissement 
stable de l’autre. 

CHAPI-TRE III 

Imposition des revenus 

Article 6. 
Revenw ‘z'mmobilz'er: 

1. Les revenus ‘ptovenant de biens immo- 
biliers sont imposables dans l’Etat contrac- 
tant oil 'ces biens sont situés. 

2. L’expression «biens immobiliers» est d‘é- 
finie conformément 2‘1 1a législation fiscale 
de. l’Etat contractant 0131 les biens considérés 
sont situés. L’expression englobe notam- 
ment les droits auxquels s’appliquent les 
dispositions légales concernant la propriété 
fonciéte et les droits 2‘1 des redevances va- 
riables ou fixes pour l’exploitation ou la 
concession de l’exploitafion de gisements 
minéraux, sources et autres richesses du sol; 
les navires, bateaux et aéronefs ne sont 
pas considérés comme ,biens immobiliers; 
3. Les dispositions du paragraphs 1 s’ap- 

pliquent aux revenus provenant de l’exploi- 
tation directe, de la location on de l’affer- 
mage, ainsi que de toute autre forme d’ex— 
ploitation de biens immobiliers. 
4. Les dispositions des paragraphes 1 et 3 
s’appliquent également aux revenus prove- 
nant des biens immobiliers d’une entreprise 
ainsi qu’aux revequs de biens immobiliers 
gervant é l’exercice d’une Profession libé- 

rale. 

Article 7. 

Be’néfice; ole: entreprz'xex 

1. Les bénéfices d’une entreprise d’u’n Etat 
contractant ne sont imposables que dams 
cet Etat, é moins que l’entreprisé n’exerce 
son activité dans l’autre Etat contractant 
par l’interm‘édiaire d’un établissement stable 
qui y est situé. Si l’entreprise exerce son 
activité d’une telle fagon, les bénéfices de 
l’entreprise sont imposables, dans l’autre 
Etat mais uniquement clans Ia mesure 01‘1 

ils sont imputables audit établissement 
stable. 
2. Lorsqu’une entreprise d’un Etat contrac- 
tant exerce son activité clans l’yautre' Etat 
contractant par l’intermédiaire d’un établis- 
sement stable qui y est situé, il est imputé 
dans chaque Etat contractant, 5. def étabh's- 

sement stable, les bénéfices qu’il aurait pu 
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téaliser s’il avait constitué une‘ entreprise 
distincte et séparée exergant des activités 
identiques ou analogues dans des conditims 
identiques ou analogues et ‘traitant en toute 
indépéndance avec ,l’entreprise dont i1 con- 
stitue un établissement stable. 
3. Dans le calcul des bénéfices d’un ‘établis- 
sement stable, sont admises en déduction 
les dépenses exposées aux fins Poursuiiries 
Par cet établissement stable, y compris les. 
dépenses de, direction et les frais généraux 
d’ad‘ministration ainsi exposés? soit dans 
I’Etat 01‘1 est situé cet établissement stable, 
soit ailleurs. 
4. Aucun bénéfice n’est imputé a un éta— 
blissement stable du fait que cet établisse- 
ment stable 3. simplement acheté‘de's mar- 
chandises pour l’entreprise. . 

5. Aux fins des .Paragraphes précédents, les 
bénéfices é impure: £1 l’établissement stable 
sont calculés chaque année selon 1a méme 
méthode, 5. mains qu’il n?‘existe des motifs 
valables ct suffisants de procéder autre- 
ment. 
6. Lorsque les bénéfices comprennent des 
éléments de reVenu traités séparément dans 
d’autres articles de la présente Convention, 
les dispositions de ces articles ne sont pas 
affectées par les dispositions du présent 
article; - 

7. Les dis‘positipns du_paragraphe 1 s’ap- 

pliquent, Par analogie, 5. 1a contribution des 
.patentes. 

Article 8. 
Nazvigatz'on maritime, inte’rz'eure at aérz'énne 

1. Les bénéfices provenant d'e l’exploitation 
en trafic international de navires o'u d’aéro- 
nefs tie sont imposables que dans l’Etat 

contractant 01‘1‘le siége de la direction effec- 
tive de I‘entreprise est situé. 
2. Les bénéfices provenant de l’exploitation 
de bateaux servant a la navigation iritérlieure 
ne sont imposables que dahs l’Etat con- 

TEXTE 

tractant oil 1e siége de la direction effec- 
tive de l’entreprise est situé. 
3. ’Si 1e siége de la direction effective d’une 
entreprise de navigation maritime ou inté- 
rieute est a herd d’un navire 01; d’uri ba- 
teau, ce siége est réputé situé clans l’Efat 
contractant 01‘). se trouve 16 port 'd’attache 
de ce ‘navire ou de ce‘ bateau ou, 2‘1 défaut 
de port d’attache, dams l’Etat contractant 
oil l’exploitant du navirie ou du bateau est 
domicilié. ‘

‘ 

4. Les dispOsitions des pardgraphes .1 et 2 
s’appliquent, par analogie, '21 la contribution 
des patentes. 

Article 9. 

‘ 

Entreprijes aisocz'ée: 

Lorsque: 
a) Une 'entreprise d’un Etat contractant 
participe diréctement ou indirectement A la 
direction, au contréle on an capital d’une 
entreprise de l’autr'e Etat contractant ou que 
5) Les mémes personne’s participant directe- 
ment ou indirectement a 1'9. direction, au 
contréle ou au capital d"urie efitrepriSe d’uri 
Etat contractant et d’une entgeprise de 
liautre Etat contractant, 
et que, dang l’un et l’aufire cas, les deux 
entreprises sont, dans leurs relations com- 
merciales ou financiéres, liées par des con- 
ditions acceptées ou imposées, qui différent 
de celles qui seraient conclues entre des 
'entreprises indépendantes, les bénéfices 
qui‘, sans ces conditions, aurai'ent été obte- 
nus par I’vune des entrepriSes mais n’ont pu 
I’étre en fait a cause de ces conditions, 
peuvent étre inclus dans les bénéfices de 
cette entreprise et imposés en conséquence. 

Article 10. 
Dibz‘dendex‘ 

1. Les dividendes payés Par une société 
domiciliée danS-un Etat contractant 2‘1 une 
Personne domiciliée dans l’autre Etat con- 
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tractant sont imposables dans cet autre 
'Etat. 

2. Toutefois, ces dividendes pefivent étre 
imposés dans l’Etat contractant 011 la 
société qui paie les dividendes est domiciliée 
et selon la législation de cet Etat, mais l’im- 
pat ainsi établi ne peut excéder 10 p. 100 
du montant brut des dividendes. 
Ce paragraphe'ne concerne pas l’impositipn 
de la société pour les bénéfices qui servent 
au paiement des dividendes. 
3. Le .terme «dividendes» employé dams 1e 
présent article désigne les revenus ‘prove- 
nant d’actions, actions ou bons de jouissan- 
ce, parts de mine, parts de fondateur ou 
autres Parts bénéficiaires 23. l’exception des 
créances, ainsi que les revenus d’autres 
parts sociales assimilés aux revenus d’ac— 
tions par la législation fiscale de I’Etat Oil 
la société distributrice a son domicile. 
4. Les dispositions des paragraphes 1 et 2 
me s’appliquent pas lorsque 1e bénéficiaire 
des dividendes domicilié dans un Etat corr- 
tfactant a, dam I’autre Etat contréctant 011 
la société qui paie-‘les dividendes est domi- 
ciliée, un établissem'ent stable auqueI se 
rattache ,effectivement la participation géné- 
ratrice des dividendes. Dans ce cas, les dis- 
Positions de Particle 7 sont applicables. 
5. Une personne domiciliée en Tchécoslo- 
vaquie ‘qui Pergoit des dividendes distribués 
par une société domiciliée en France, peut 
demandet Ie remboursement du précompte 
afférent 5. £63 dividendes, qui a été acquit- 
té, 1e cas échéant, par la société distribu- 
trice. La France ‘peut prélever l’impét prévu 
au paragraphe 2 sur le- montant des som- 
mes remboursées. 

Article 11. 
B‘énéfz'tex re’alz'yés [747121 mtcurmle: 

Lorsqu’une société domiciliée en Tchéco- 
slovaquie dispose en France d’un établisse- 

ment stable, elle peut y étre assujett‘ie a 
la retenue a la source dans les conditions 
prévues par la législation interne frangaise. 
Toutefois, la base sur laquelle cette retenue 
est pergue est réduite d’un tiers et Ie taux de 
la retenue ne peut exgzéder 10 P. 100. 

Article .12. 
. Imérézfx 

1. Les intéréts provenant d’un Etat contrac- 
tant et Payés é uf1e personne domiciliée 
clans l’autre Etat contractant ne sont impo- 
sables que dans cet autre Etat. 
2. Le terme «intéréts» employé dans le pré- 
sent article désigne 'Ies revenus des fonds 
publics, dES obligations d’emprunts, assor- 
ties on non de garanties hypothécaires ou 
d’une clause de participation aux bénéfices, 
let des créances de toute nature, ainsi que 
tous autres produits‘ assimilés aux revenus 
de sommes prétées par laiégislation fiscale 
de l’Etat d’ofi‘proviennent les revenus. 
3. Les dispositions du paragraphe 1 me 
s’appliquent pas lorsque l'e bénéficiaire d'es 
inténéts, domicilié dans un Etat contractant 
a, dans l’autre Etat contractant d’ofi pro- 
viennent les intéréts un établissement stable 
auquel se rattache effectivement 1a créance 
génératrice des inténéts. Dans ce cas, les dis- 
positions de Particle 7 sont applicables. 
4. Les inténéts sont considérés comme pro- 
venant d’un Etat contractant lorsqlie le‘ dé— 
biteur est cet Etat lui-méme, une collectivité. 
locale ou une personne domiciliée dams cet 
Etat. Toutefois, lorsque le débiteur des in- 
ténéts, qu’il soit on non domicilié dans un 
Etat contractant, a dans un Etat contractant 
un établissement stable pour lequel l’em- 
prunt générateur des, intéréts a été con- 
tracté et qui supporte Ia charge de ces 
intéréts, lesdits inténéts sont réputés‘ prove- 
nir de‘ l’Etat contractant 01‘1 l’établiss'ement 
stable est situé. 
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5. Si, par suite de relations spéciales exis- 
tant entre le débiteur et le créancier ou que 
l’un et l’autre entretiennent avec de. tierces 
personnes, Ie montant des intéréts, payés, 
compte _tenu de la créance pour laquelle 
ils sont versés, excéde celui dont seraient 
convenus le débiteur et le créancier en’ I’ab- 
sence de pareilles relations, les dispositions 
du présent article ne' s’appliquent qu’z‘a. ce 
dernier montant. En ce cas, la partie excé- 
dentaire des paiements reste impbsable con- 
formément 51 1a législation de chaque Etat 
contractant et compte tenue des autres dis- 
positions de la présente Convention. 

Article 13. 
Redewmce: 

1. Les redevances provenant' d’un Etat con- 
tractant et payées '21 une personne domiciliée 
dans l’autre Etat contractant sont imposa- 
bles dans cet autre Etat. 
2.. Toutefois, les redevances peuvent étre 
imposées dans I’Etat contractant d’ofi elles 
proviennent et selon 1a l'égislation de cet 
Etat, m‘ais l’impét ainsi établi ne Pent ex- 
"céder 5 p. 100 du montant brut d’es rede- 
vances. 
3. Nonobstant les dispositions du paragra. 
phe 2, les redevances provenant de droits 
d’auteur sur des oeuvres littéraires, artisti- 

queé ou scientifiques, ne sont imposables 
que dams l’Etat contractant oh la personne 
qui les pergoit a son domicile. 
4. Le térme «redevances» employé dans le 
Présent article désigne les rémunérations de 
toute nature payées pour l’usage ou la con- 
cession de l’usage d’un droit d’auteur sur 
une oeuvre littéraire, artistique ou Scienti- 
'fique, y compris les films cinématographi- 
ques, d’un brevet, d’une marque de fabrique 
ou de commerce, d’un dessin ou d’un mo- 
déle, d’un plan, d’une formula on d’un 
procédé secrets, ainsi que pour l’usage ou 
la concession de l’usage d’un équipement 

TEXTE 

industriel, commercial ou ‘scientifique et 
pour des informations ayant trait £1 une 
expérience acquise dans le domaine indus- 
triel, commercial ou scienfiifique. 
5. Les dispositions du paragraphe 1 me s’api 
pliquent pas lorsque 1e bénéficiaire des re- 
devances domicilié dans un Etat contractant 
a, dams l’autre Etat contractant d’ofl pro- 
viennent les redevances, un établissement 
stable auquel se rattache effectivement le 

droit ou le bien générateur des redevances. 
Dans ce cas, les dispositions de l’article 7 
sont applicables.

‘ 

6. Si, par suite de relations spéciales exis- 
tant entre le débiteur et le créancier ou que 
l’un et l’autre entreti‘ennent avec de tierces 
personnes, le montant desv redevances pay- 
ées, compte tenu de la prestation pour 1a~ 
quelle elles sont versées, excéde celui dont 
seraient Convenus l‘e débiteur et le créancier 
en l’absence de pareilles relations, les dis— 
positions du présent article ne s’appliquent 
qu’z‘a. ce demier montant. En ce cas, 1a partie 
excédentaire des paiements reste imposable 
conformémen’t A la législation de chaque 
Efat _contractant et compte tenu des autres 
dispositions de la présente Convention. 

Article 14, 
Gain: en capital! 

1. Les gains provenant de l’aliénation des 
biens immobiliers, tels qu’ils sont définis 
au paragraphe 2 de Particle 6, ou de l’alié- 
nation de parts on de droits analogues dans 
une société dont l’actif est composé princi- 
palement de biens immobiliers sont impo- 
sables dams l’Etat contractant oh ces biens 
immobiliers sont situés. 
2. Les gaihs provenant de l’aliénation de 
biens mobiliers faisant partie de l’actif d’un 
établissement stable qu’une entreprise d’un 
Etat contractant a dans l’autre Etat con- 
tractant, ou de biens mobiliers constitutifs 
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d’une base fixe qu’une personne domiciliée 
dans un Etat contractant a dans l’autre Etat 
contractant pour l’exercice d’une profession 
libérale, y compris de tels gains provenant 
de l’aliénation globale de cet établissement 
stable (seul ou avec l’ensemble de l’entre- 
prise) ou de cette base fixe, sont imposables 
dans cet autre Etat.

I 

Toutefois, les gains provenant de l’aliéna- 
tion dc navires ou d’aéronefs exploités en 
trafic international _et de biens mobiliers 
affectés :‘1 l’exploitation desdits. navires ou 
aéronefs ne sont imposables que dans I’Etat 
contractant oil 1e siége de la direction ef- 
fective de l’entreprise est situé. 
3. Les gains provenant de l’aliénation de 
tous biens autres que Ceux qui sont men- 
tionnés aux paragraphes 1 et 2 me sont 
imposables que dans I’Etat contractant 011 
la cédant est domicilié. 

Article 15-.
_ 

Profem'om indépendante: 

1. Les revenus qu’une personne domiciliée 
dans un Etat contractant tire d’une profes- 
sion libérale ou d’autres activités indépen- 
dantes de caractére analogue ne sont impo- 
sables que dans cet Etat, 5L moins que cette 
personne ne dispose de fagon habituelle 

- dans l’autre Etat Contractant d’une base fixe 
pour l’exercice de ses activés. Si elle dis- 
pose d’une telle base, les revenus sont im- 
posables dans l’autre Etat mais uniquement 
dans la mesure 01‘1 ils sont imputables £1 

ladite base fixe. 
2. L’expression «professions libérales» 
comprend, en particulier, les activités in- 
dépendantes d’ordre scientifique, littéraire, 
artistique, éducatif ou pédagogique, ainsi 
que les activités indépendantes des méde- 
cins, avocats, ingénieurs, architectes, den- 
tistes‘et comptables. 

Article J 6. 
Profem'om dépmdante: " 

l. Sous réserve des dispositions des articles 
17, 19, 20, 21 et 22, les salaires, traite- 
ments et autres rémunérations similaires 
qu’une Personne domiciliée dans un Etat 
contractant regoit au titre d’u‘n emploi sala- 
rié, ne sont imposables que dans cet Etat, 
2‘1 moins que l’emploi ne soit exercé dans 
l’autre -Etat,contractant. Si l’ernploi ‘y est 
exercé, les rémunérations regues 51 cc titre 
sont imposables clans cet autre_ Etat. ‘ 

2. Nonobstant les dispositions du Para- 
graphe 1, les rémunérations qu’une per- 
sonne domiciliée dans un Etat contractant 
regoit au titre d’un emploi salarié exercé 
dams l’autre Etat contractant ne sont im- 
posables que dans Ie premier Etat si: 
cl) Le bénéficiaire séjourne dans I’autre Etat 
pendant une période ou des périodes n’ex- 
cédant pas au total 183 jours au cours de‘ 
l’année fiscale considérée; 
5) Les rrémunérations sont payées par un 
employeur on an nom d’un employeur qui 
n’est pas domicilié dans l’autre Etat; 
et

‘ 

a) La charge des rémunération's n’est pas 
supportée par un établissement stable ou 
'une base fixe que l’employeur a dams I’autre 
Etat.

_ 

3. Nonobstant les. dispositions précédentes 
du présent article, les rémunérations au titre 
d’un emploi salarié exercé 2‘1 bord_d’un na- 
vire ou d’un aéronef en trafic international, 
du 5. bord d’un bateau servant 2‘1 13. naviga- 
tion intérieure, sont imposables dams l’Etat 
contractant 01‘1 le siége de la direction effec- 
tive de l’entreprise est situé. 

Article '1 7. 
Tamz'émex 

Les tantiémes, jetons de Présence et autres 
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Iétributionsr'similaizes qu’une personn'edo- 
‘miciliée dans un Etat contractant regoit en 

‘ 

sa qualité de membre du conseil. dfadmini- 
stration ou de surveillance d’une société do- 
miciliée dans l’autre Etat _contra,ctant sont 
imposables dans cet autre Etat. 

Article 18. 
Artiste: et Jporzfz'fs 

Nonobstant les dispositions des articles 15 
et 16, les revenus‘ que les professiormels 
du spectacle, Atels les artistes de théfitre, vde 
cinéma, de 19. radio on de la télévision et 
les musiciens, ainsi que les sportifs, retirent 
de leurs activités persor’melles en cette qua- 
lité', sont imposables dans l’Etat contractant 
01‘1 ces activités sont exercées, I

‘ 

Article 19. 
Pemz'om 

Sous‘ réserve des fiispositions' du paragraphe 
1 de l’article 20', les pensions y compgis les 
pensions de sécurité .sociale, ét les afitreé 
rémunérations similaires, vcrsées a une per- 
sonne domiciliée dans up Etat contractant 
au titre d’un emploi antérieur, ne :sont im- 
posables que clans cet-Etat. 

Article 20. 
Foncz‘z'om publique: 

1. Les rémunérations, y 'compris les Pen- 
sions, 'versées par un Etat contractant- ou 
l’une de ses collecti‘vités locales; ou par une 
personne morale de droit public de cet Etat, 
soit directement, soit par préléve’ment sur 
des: fonds qu’ils 'ont constitués, é une per- 
sonne physique au titre de services rendus 
£1 Cet Etat; é cette collectivité- oué cette per- 
sonne morale de droit public dans 'l’exercice 
defonctions de caractére' public, sont im- 
posables clans cet Etat.

' 

TEXTE 

Toutefois, cette disposition ne‘ s’applique 

pas lorsque les. rémunérati‘ons, sont versées 
a des pergonnes physiques domiciliées dans 
l’autr’e Etat, qui possédent lanationalité def: 

cet- autre Etat. , . . 

2, Les dispositions des articles 16, 17 et 19 
s’appliquent aux rémunéxations ou pensions 
versées au titre de_ Services rcndus dans le 
cadre d’une activité commerciale ou indus- 
trielle exercée par I’un des Etats contrac- 
tants ou l’une de ses collectivités loca'l'es ou 
par une personnemorale de droit Public 
de‘ cet Etat; 

' 

-
- 

3. La qualité de personne morale de droit 
publicse détermine dTaprés lar législation 

de '1’Etat 011 1a *Pegsonne morale,,e_st‘ con- 
stituée. 

Article 21. 
Profemezm 

Un professeur qui était domicilié clans un 
Etat contractant avant 1e début de son sé- 
jour dans l’autxe, Etat contractant et qtfi 
enseigne dans un établissement d’enseigne- 
ment de l’autre Etat contractant' pendant 
une durée n’excédant- pas deux ans est exo- 
néré d’impét dans cet autre Etat 2‘1 raison 

de la rémunérafiqn_ -qu.’_il regoit ‘pour cet 

enseignement. 

Article 22., 
Etudz'antx 

1. ,Les sommes qu’im étudiant bu un sta- 
giaire qui est,‘ ou qui ‘était auparavant do- 
micilié dans un Etat ‘contractant et» qui sé- 
journe dans l’autre Etat cOnttaCtant 5. seule 

fin d’y poursuivre ses études 011' 59. format: 
tion, regoit pour couvrir 'ses; frais d’ent-ge— 

tien, d’études ou de formation ‘ne sont pas 
{imposables 'dans cet autre Etat, 'é-condition 
qu’elles- proviennent de.spurces situ'ée's en 
dehors de cet au‘tre:-Etat.- ‘ 
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2. Les étudiants des établissements d’en- 
seignement de l’un des Etats contractants, 
qui ex’ercent une activité rémunérée dans 
l’autfe Etat (contractant en vué d’obtenir 
une formation pratique relative 2‘1 leurs 
études, ne sont pas soumis 2‘1 l’impét dans 
ce dernier Etat .5. raison de la rémunération 
versée 2‘1 ce titre, :1 condition que la durée 
de cette activité ne dépasse pas 183 jours 
pa‘r année civile. 

Article 23. 
Revenm non expreuément mentionné: 

Les éléifients du revenu d’une personne 
domiciliégdans un Etat contractant qui ne 
sont pas" expressément mentionnés dans 
les articles précédents de la présente Con- 
vention ne sont i'mposabl‘es que dans cet 
Etat. 

CHAPITRE IV 

Imposition de la fortune 

Article 24. 
Fortune 

1.‘ La fortune constituée par des biens 
immobiliers, tels qu’ils sont définis au pa- 
ragraphe 2 de l’article 6, est imposable 
dams l’Etat contractant 01‘1 ces biens sont 
situé__s'. 

2‘. 'La fortune constituée par des biens mo- 
biliers faiSant pattie de I’actif d’un éta- 
blissement stable d’une entreprise ou par 
des bien‘s' mobiliers constitutifs d’une base 
fixe servant :51 l’exercice _d’une profession 
Iibérale est imposable dans l’Etat contrac- 
tant oil est‘situé l’établissement stable ou 
la base fixe‘. 
3. Les navires et les aéronefs exploités en 
traffic international et les bateaux servant a 
la navigation intérieure ainsi que les .biens 

A10 

mobiliers affectés 2‘1 leu‘r exploitation ne 
sont imposables que dans I’Etat contractant 
01‘1 le siége de 121 direction effective de l’en— 
trepfise est situé. 
4. Tous les autres éléments de Ia fortune 
d’une personne domiciliée dans un Etat 
contractant ne sont imposable que dams cet 
Etat. A 

CHAPITRE V 
Dispositions pour éviter 

121 double imposition 

Article 25,. 

La double imposition est évitée de la ma- 
niére suivante: 
A. — En France: 
a) Les revenus autres que ceux visés é 
l’alinéa b ci-dessous sont exonérés des im- 
péts frangais énumérés é Particle 2, para- 
graphe 3 A, lorsque ces revenus sont im- 
posables en Tchécoslovaquie en vertu de la 
présente Convention; 
5) Pour ce qui est des mavenus visés aux 
articles 10, 13, 17 et 18 qui ont supporté 
l’imp6t tchécoslovaque conformément aux 
dispositions desdits articles, la France ac- 
corde aux personnes domiciliées en France 
qui pergoivent de -tels revenus de source 
tchécoslovaque un crédit d’impét corres- 
pondant 2‘1 l’impét pergu en Tchécoslova— 
quie; ce crédit d’impét, qui ne peut ex- 
céder 1e montant de l’impét pergu‘ sur les 
revenus en cause, s’impute sur les impéts 
frangais énumérés 2‘1 l’artide 2, paragraphe 
3 A, dans les bases desquels lesdits revenus 
sont inclus; 
c) Nonobstant le‘s disPOSitions des alinéas 
4 at b, l’impét f'rangais peut étre calculé 
sur le revenu imposable en France en vertu 
de la présente Convention, au taux corres- 
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pendant ‘au montant global du ‘revenu im- 
'posable conformément A la législation 
frangaise. 
B. ~— En Tchécoslovaquie: 
4) Les revenus autres que ceux visés é 
Palinéa I; ci-dessous sont ‘exonérés des im- 
péts tchécoslovaques énurnérés 5. Particle 2, 
paragraphe 3 B, Iorsque ces revenus sont 
imposables en France en vertu de la préL 
sente Convention; 
b) Pour ce qui est des revenus vi‘sés aux 
articles 10, 13, 17 (at 18 qui‘ ont supporté 
l’impét frangais co'nformément aux dispo- 
sitions desdits articles, 13. TchécOslovaquie 
accOrde aux personnes domiciliées en 
Tchécoslovaquie qui pergoivent de tels 

revenus de source frangaise un crédit d’im- 
Pét correspondant :‘1 l’impét pergru en 
France; ce crédit d’impét, qui ne peut ex- 
céder 1e 'montant d’impét pergu sur les 
revenus en cause, s’impute sur les impéts 
tchécoslovaques énumérés 2‘3. 1’ article 2, para- 
graphe 3 B, dans les bases desquels les- 

dits revenus sont inclus; 
c) Nonobstant les dispositions des alinéas 
4 et 5, l’impét tchécoslovaque peut étre cal- 
culé sur le revenu impoSable enl Tchéco- 
slovaquie en vertu de la présenté Conven- 

_tion, au taux correspondant au montant 
global du revenu imposable conformément 
2‘1 19. législation tchécoslovaque. 

CHAPITRE VI 

Dispositions s’péciales 

Article 26. 
N on-dz’m'z'mimztz‘on 

1. Les nationaux d’un Etat contractant do- 
miciliés on non dans‘l’autte Etat Contrac- 
tant ne sont soumis dans cet autre Etat con; 

TEXTE 

tractant é. aucune imposition ou obligation 
y relative, qui est autre ou plus lourd’e que 
celle é. laquelle sont ou pofirr'ont étre as- 
sujettis les nationaux de cet autre Etat se 
trouvant dans la méme situation. 
2. Le terme «nationaux» désigne: 
a) Toutes les pcrsonnesphysiques qui p05- 
sédent 1a nationalité ~d’un Etat contractant; 
b) Toutes les 'Personnes morales, sociétés 
de- personnes et association‘s constituées 
‘con'formémen‘t a la législation en vigu‘eu 
dans un Etat contractant. ‘ 

3. ,Les apatrides domiciliés dans un Etat 
contractant n'e sont soumis dans l’autre 

Etat contractant‘ 1‘1 aucune imposition ou 
obligation y relative, qui est. autre ou plus 
‘louzde qua cells £1 l‘aquelle sont on 13011:- 
ront étre assujettis "les nationaux de cet 
autre Etat se trouvant dams lamérne situ- 
ation. 

4. L’imPosition d’unv étab‘lissemént stable 
qu’une entreprise d’un Etat contractant a 
dans l’autre Etat contractant n’est pas 
établie dans cet autre Etat d’une fagon 
moins favorable que l’imposition des entxe- 
prises de cet autre Etat‘qui exercent la‘ 

méme activité. 
Cette disposition ne peut étre interprété’e 
comme obligeant un Etat contractant :1 ac- 

corder- aux perso'nnes domiciliées dans 
l’autre Etat contractant ‘les déductions Per- 
sonnelles, abattements et féductions d’im- 

pét en fonction de la situation ou des 
charges de famille qu’il accorde aux per- 
sdnnes domiciliées sur son territoire. 
5. Les entreprises d’un Etat contractant, 
dent 1e.capita1 est en totalité ou en Pattie, 
directement ou indi‘rectement, détenu ou 
contrélé par une ou des personnes domici- 
liées dans l’autre Etat cantractant, ne sont 
‘soumises dans le premier Etat contractant 
é aucune imposition ou obligation y rela- 

tive, qui est autre ou plus lourde que celle 
a Iaquelle sont ou pourront étte assujetties 
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les autres entreprises de méme nature de ce 
premier Etat. 
6. Le terme «imposition» désigne dans le 
présent article les impéts de toute nature 
on dénomination. 

Article 27. 
Pro cédure amiable 

1.‘ Lorsqu’une personne domiciliée dans 
un Etat contractant estime que les mesures 
prises par _un Etat contractant ou par cha- 
cun des deux Etats entrainent ou entraine- 
ront pour elle une imposition non confor- 
me 5. 1a présente Convention, elle peut, 
indépendamment des recours Prévus par la 
Iégislation nationale de ces Etats, ‘soumet— 
tre son cas A l’autorité compétente de l’Etat 
contractant 01‘1 elle est domiciliée. 
2. Cette autorité compétente s’efforcera, 
si la réclamation lui parai‘t fondée et si 

elle n’est pas elle-méme en mesure d’ap- 
porter une solution satisfaisante, de régler 
Ia question par voie d’accord amiable avec 
l’autorité compétente de l’autre Etat con- 
tractant, en vue d’éviter une imposition 
non conforme 51 la Convention. 
3. Les autorités compétentes des Etats 
contractants s'efforcent, Par voie d’accord 
amiable, de résoudre les difficultés aux- 
que_lles peut dormer lieu l’application de la 
Convention. Elles peuvent aussi se con- 
certer en vue d’éviter la double imposition 
dans -les cas non prévus par la Convention. 
4. LeS‘ autorités compétentes des Etats 
lconttactants peuvent communiquer direc- 
ternent entre elles en vue de parvenir 5. un 
accord comme il est indiqué aux Para- 
graphés précédents. Si des échanges de 
vues ~0raux semblent devoir faciliter cet 
accOrd, ces échanges de vues peuvent avoir 

W hen au sein d’une Commission composée 
de représentants des autorités compétentes 
des Etats contractants. 

A12 

Article 28. 
Ec/aamge de remez'gnement: 

1. Les autorités compétentes des Etats 
contractants échangeront les renseigne— 
ments nécessaires pour appliquer les dispo- 
sitions de la présente Convention et celles 
des- 101's internes des Etats contractants re- 
latives aux impéts visés par la Convention 
dans la mesure oil l’imposition qu’elles‘pré- 
voient est conforme a la Convention. Tout 
renseignement ainsi échangé sera tenu se- 
cret et ne pourra étre communiqué qu’aux 
personnes ou autorités chargées de l’éta— 

blissement ou du recouvrement des im- 
péts visés par la Présente Convention. 
2. Les dispositions du paragraphs 1 ne 
Peuvent en aucun cas étre interprétées com— 
me imposant 2‘1 l’un des Etats contractants 
l’obligation: 

a) De prendre des_ dispositions admini- 
stratives dérogeant 2‘1 sa propre, législation 
ou 2‘1 521 pratique administrative on a celles 
de l’autre Etat contractant; . 

5) De fournir des renseignements qui ne 
pourraient étre obtenus sur la base de sa 
propre législation ou dans 1e cadre de sa 
pratique administrative normals ou de cel- 
les de l’autre Etat contractant; 
a) De trarismettre des renseignements qui 
révéleraient un secret commercial, indus- 
trial, professionnel ou un procédé commer- 
cial ou des renseignements dont 19. com- 
munication serait contraire 2‘1 l’ordre public. 

. 
. 

Article 29. 
Fonctz'onnaz‘rey diplomatiqzze: at consulaz‘re: 

1. Les dispositions de la Présente Con- 
vention ne portent pas atteinte aux privi- 
léges fiscaux dont bénéficient‘ les membres 
des missions diplomatiques et leurs‘ do- 
mestiques privés ainsi que les membres de 
postes consulaires en vertu, soit des régles 
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du droit des- gens, soit d‘e dispositOns con- 
ventionnelles. 
2. Dans ‘la mesure '01‘1, en raison des privi- 
léges fiscaux donf ibénéficient ‘les membres 
des missions diplomatiques et leurs domes- 
tiques privés ainsi que les membres. de 
postes Consulaires en vertu, soit des régles 
du droit deS' gens, soit de dispositions con- 
ventionnellesa 1e revenu ou la fortune ne 
sonfi pas imposables dans l’Etat accréditaire, 
1e droit d’imposition est réservé é I’Etat 

accréditant.
‘ 

5. Aux fins de ‘la Convention, ‘les mem~ 
bres des missions diplomatiques et leurs 
domestique‘sv pfivés ainsi que les membres 
d‘e postes consulaires d’un Etat contractant 
accrédités dans l’autre Etat contractant Cu 
dans un Etat tiers qui ‘ont la nationalité d_e 
I’Etat accréditant, Sont réputés étre domici- 
Iiés dan’s l’Etat accrédita‘nt s’ils y sont sou-l 
mis aux méfnes obligations en matiéte 
d’impéts sur le revenfi et sur la fortune, 
que les personnes domiciliées dans ledit 
Etat. 
4. La Convention ne s’applique pas aux 
organisations internationales, é. leurs orga- 
nes 011 ’21 leurs fonct‘ionnaires, nf aux mem- 
bres des missions diplomatiques, 2‘1 leurs 
domestiques privés et aux membres de 
postes consul'aires d’un Etat tiers lorsqu’ils 

' 

se trouvent sur le territoire d’un Etat con: 
tractant et ne sont pas traités comme des 
personnes domiciliées dans Fun 011 l’autre 
Etat contractant eh matiére d’impéts sur le 
revenu et sur la fortune. 

Article 30. 
Extemion territoriale 

1. La ‘présente Convention peut é‘tre éten- 
due, telle quelle ou avec les modifications 
nécessaires, aux territoires 'd'outre-mer' de 
la République frangaise, qui pergoivent des 
impéts de taractére analogue é ceux aux- 
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quels s’applique Ia Convention. Une' felle 
extension Prend effet 2‘1 partir de la date, 
av'e‘c 163‘ modifitat‘ion‘s ét dans les condi- 
tions, y compris les conditions relatives 2‘1 

la cessation d’appli‘cation? qui ‘so‘nt fixées 
d’un commun accord entre ‘les Etats con- 
tractants par échange’ de notes diplomati- 
ques ou sel‘c’m toute' 'autre procédufe conm 
forme 2‘1 leurs dispositions constitutionnel- 
les.

' 

,2; A (mains que I‘és deux Etats contrac- 
tantS' n’en soient convenus autrement, ‘lors- 
que la Convention sera dénoncée par l’un- 
d’eux en vertu d‘e Particle 53, elle cessera 
de s’appliquer, dans les conditions prévues 
£1 cet article, 5.,_tout territoire auqu_e1 61153 

a été étendue confbrmément au Présent 
article. 

Article 31.. 
Application de 14 Convention 

Les autorités compétentes des Etats con: 
tractants déterminent les modalités d’ap-_ 

plication de la présente Convention. 

CHAPITRE VII 

Dispositions finales 

Article 32. 
Entrée en viguezzr 

1. La présente Convention sera approuvée 
conformément aux Procédures constitution- 
nelles ‘applicables dans c‘hacun des deux 
Etats. Elle entrera en vigueur dés l’échange 
des notes constatant que les formalités né- 
cessaires pnt été accomplies dans les deux‘ 
Etats. . 

2. Ses dispositions s’appliqueront pour la 
Premiéte fois:

‘ 

A. —— En France: 
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— aux impéts pergus par voie de retenue 2‘1 

la source sur les dividendes, intéréts et 
redevances mis en paiement postérieu— 
rement 2‘1 19. date d’entrée en vigueur; 

—— aux autres impéts pergus sur les revenus 
afférents '21- l’année civile de la date 
dientrée en vigueur ou aux exercices 
clos au cours de ladite année. 

B. -— En Tche’coslovaquie: 
—— aux impéts pergus sur les revenus affé- 

rents £1 l’année civile de la d‘ate d’entrée 
en vigueur. 

Artide 33. 
De’nomz'atz'on 

La présente Convention restera en vigueur 
sans limitation de durée. Toutefois, £1 par— 
tir de I’année 1975, Chaque Etat contrac- 
tant pourra, moyennant un préavis mini- 
mum de six mois notifié par la voie di- 
plomatique, la dénoncet pour la fin d’une 
année civfle. 
Dans ce cas, 1a Convention s’appliquera 
'pour la demiére fois: 
A. — En France: 
—aux impéts per‘gus par voie de retenue 

A14 

2‘: la source sur les dividendes, intéréts 
et redevances mis en paiement avant Ia 
fin de. l’année civile Pour Ia fin de 
laquelle 1a d‘énonciation aura été noti~ 
fiée; 

—— aux autres impéts Fergus sur les revenus 
afférents 5. l’année civile pour la fin de 
laquelle Ia dénonciation aura été noti- 
fiée et pour les exercices clos au cours 
de Iadite année. 

B. — En Tchécoslovaquie: — aux impéts pergus sur les revenus affé- 
rents é l’année civile pour la fin de la- 
quelle Ia dénonciation aura été notifiée. 

En foi de quoi, les soussignés dfiment auto- 
risés 2‘1 cet effet par leurs gouvernements 
respectifs, ont signé 1a présente Conven- 
tion. 
Fait 5. Paris, 16‘ 1er juin 1973, en double 
ekempl‘aire, en Iangues frangaise ef tché- 
que, les deux textes faisant également foi.‘ 
Pour 1e Gouvemement de la République 
frangaise: 
Gilbert de Chambrun. 
Pour 1e Gouvemement 
de la République socialiste tehécoslovaque: 
Jumje Sedlaka. 
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Convention tendant a 

I 

Supplement B 
1974 

'éliminer 'les doubi’es 
impositions et a établir d-es rTegles d’assistance 
mu‘t‘u‘elle. administrative en mati-ére feiscale entre 
la Gouvernement de la Répubiique francasise et 
le-G‘ouvernement de la République tunisienne 

SUPPLEMENT TO‘THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION 
AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE 

Vol. XXVlll, No. 4. April/avril 1974 
INTERNATIONAL BUREAU 

OF FISCAL DOCUMENTATION 
Muide‘rlpoort - 124 Sarph‘atistraat - Amsterdam 

A doublg tax treaty was .rz'gnéd between Frame and Timiu'd 072 May 28, 1973. The 
treaty 3/2;l enter into force on the first day of the mom/a following the date on 
whicb the contracting States 12492 exclmnged the notification; :tating that the legal 
requirement; have been camplied wit/J. 

TEXT 
Le Gouvernement' de la République fran- 
gaise et le Gouvemement de la République 
tunisienne, désireux d’éliminer ‘le's doubles 
impositions et d’assurer une assistance mu- 
tuelle administrative entre la France et la 
Tunisie, s‘ont convenus de ce qui suit: 

TITRE PREMIER 
Dispositions générales 

CHAPITRE I" 
Champ d’applimtz'on‘ de la Convention 

Article 1“ 
‘Perso'nne: oixéex 

1. La présente Convention s’applique aux 
personnes qui sont des résidents d’un Etat 
contractant ou de chacun des deux Etats. 

2. Le terme «personne» désigne: 
a) Toute personne Physique;' 
b) Toute perSonne morale; 
c) Tout groupement de personnes physi- 
ques qui n’a pas 1a Personnalité morale.

I 

Article 2 
Portée‘ territog'z'ale 

Pour l’applicatiOn de la présente“ Conven- 
tion: . , 

Le terme «France» désighe les départe— 
ments cutopéens et d’outre-mer (Guade- 
loupe, Guyane, Martinique ‘et Réunion) de 
la- République frangaise et les zones adja- 
centes aux eaux territoriales de la France 
sur lesquefles, en conformité avec le droit 
international, la France peu-t exercer l'es 

droits relatifs au lit de la met, an sous-sol 
marin et 51- Ieurs ressources natugefles; 
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Le terme «Tunisie» désigne 1e territoire de 
la République tunisienne et les zones adja- 
centes aux eaux territoriales de la Tunisie 
sur lesquelles, en conformité avec le droit 
international, la Tunisia peut exercer les 
droits relatifs au lit :16 la met, an sous-sol 
marin et a leurs ressources naturelles. 

Artiqle 3 
Domicile final 

1. Au sens de la présente,,Conventior,1, 
l’expression «résident ‘d’un Eta't’contrac- " 

tant» désigne toute perSOnne; qui, en vertu 
de la Iégislation dudit Etat, est assujettie 5.

' 

l’irnpét clans cet Etat, en ra‘i'son de son do- 
micile, de sa résidence, de son siége de di- 
rection pu de tout autre Critére de nature 
analogue. 

' 

.

' 

2. Lorsque, 361011 121 disposition du para- 
graphs 1, une personne physique est con- 
sidérée comme résident de chacun des Etats 
contractants, 1e cas est résolu d’aprés les 
régles suivantes: 
a) Cette personn‘e est considérée comme 
résident de l’Etat contractant 01‘1 elle dis- 
pose d’un foyer d’habitation permanent. 
Loxsqu’elle dispose d’un foyer d’habitation 
permanent daris chacun des Etats contrac- 
tants, elle est considérée comma résident de 
l’Etat contractant ‘avec lequel ses liens per- 
sonnels et économiques sent 185 plus étroits 
(centre des intéré‘ts vitaux) ; 

b) Si l’Etat contractant 01‘1 cette personne 
a le centre de ses intéréts vitaux ne peut 
Pas étre déterminé, ou qu’elle ne dispose 
d’un foyer d’habitation permanent dans 
aucun dess Etats contractants, elle est con- 
sidérée comma résident de l’Etat contrac- 
tant 01‘1 elle séjoume de fagon habituelle; 
5) Si cette persbnne séjourne de fagon ha- 
.bituelle clans ‘chacun des Etats .contractants 
ou si elle ne séjourne de fagon habituelle 
dans aucun d’eux, elle est considézée com- 

me résident de I’Etat contractant dont elle 
posséde 1a nationalité; 
51?) Si cette personne posséde la nationalité 
de chacun des Etats contractants ou usi elle 
ne ‘posséde 1a nationalité d’aucun d’e’ux, le’s 
autorités compétentes des Etats.contractants 
tranchent la question d’un commun accord. 
3. Lorsque, selon la disposition du para- 
graphe 1, une personne autre qu’une per- 
sonne physique est considérée comII’le résie 
dent de chacun des Etats contractants, elle 
est réputée résident de. l’Etat 01‘1 se trouve 
son siége’ dc direction effective. 

Artide 4 
Emblinemem stable 

1. Au sens de la présente Convention, 
l’expression «établissement stable» dé’signe 
une installation fixe d’affaires 01‘1 une en- 
treprise exerce tout-cu partie de son acti- 
vité. 
2. L’expression «établissement 
comprend notamment: 
4). Un siége de direction; 
I?) Une \succursale;

A 

5) Un bureau; 
d) Une usineg. 

r

. 

e) Un atelier; .

n 

f) Une mine, une carriére ou tout autrc 
lieu d’extraction de ressources naturelles; 
g) Un magasin de vente;

I 

b) Un chantié‘r de'v'cdns'tru‘ction, 01‘1 des 
opérations tempqraires de montage ou des 
activités de surveillance s’y exergant, los- 
que ce chantier; ces opérations ou ces acti- 
vités onvt une durée supérieure 2‘1 six mois 
ou 'Iorsque 'ces opérations temporaires de 
montage ou activitésde surveillance, fai- 
sant suite 5.1a vente de machines ou d’équi- 
pement, ont une durée supérieure 2‘1 trois 
mois et que I'e‘s frais de montage ou' de sur- 
Veillance dépassenf 10 p. 100 du prix de 
ces machines ou 'équipement. - r 

stable» 
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, 5. On ne consid‘ére pas qu’il y a établisse— 
ment stable si: 
a) 11 est fair usage d’installatiOn‘s aux seu- 
les fins de stockage, d’exposition ou de 
livraison d‘é marchandises appartenant £1 

l'entreprise; ' 

5) Des marchandises appartenant 5. Pen- 
treprise sont entreposées aux seules fins de 
stockage, d’exposition ou de livraisgn; 
6) Des marchandises appartenant 5. l’en— 
treprise sont entreposées aux seules fins de 
transformation par une autre entreprise; 
d) Une installation fixe d’affaires es't 

utilisée aux seules fins d’acheter des mar- 
chahdises é éxpédier é. l’entrepriSe elle- 
méme dans l’autre Etat Contractant; 
e) Une'installation fixe d’affaires est utili- 
sée aux Seules fins de publicité, de fOumi- 
ture d’informations, de recherche scientifi— 
que en d’activités analogues qui ont pour 
l’entreprise .un caractére .préparatoire ou 
auxiliaire 2‘1 condition qu’aucune comman- 
de n’y soit recueillie. 

' ' 

4. Lorsqu’une personne agit dans un Etat 
contractant pour le compte d’une entrepri- 
se de l’autre Etat contractant (autre qu’un 
agent jouissant d’un statut indépendant) 
elle est considérée cornme ayant un établis- 
sement stable dans le premier Etat‘, si elle 
dispose dans cet Etat de pouvoirs qu’elle 
exerce habituellement et qui Iui permettent 
éle négocier et de conclure des contrats- 
pour l’entreprise ou pour le compte de 
l’entreprise.

‘ 

5. Une entreprise d’assurances de l’un des 
Etats contractants est ‘considérée comme 
ayant un établissement stable dans l’autre 
Etat contractant dés l‘insiant que, par l’in- 
termédiaire d’un représentant n’entrant pas 
dans la catégorie des personnes visées é. 

l’alinéa 6 ci-aprés, elle pergoit des primes 
sur le territoire dudit Eta’t ou assure des 
risques situés sur ce territoire. 
6. On ne considére pas qu’une entreprise 

TEXTE 

diune Etat cohtraétanf a un établissement 
stable dans 'l’autre Etat contractant du seul 
fait qu’elle y exerce son activité par l'entr’e- 
mise d’un courtier, d’un: commissionnaire 
ou de tout au’tte intermédiaire jOuissant 
d’un statut indépendaht, 5. candition que 
Ces personnes agissent dans le cadre ordiJ 
naire de leur activité. 
7. Le fait q’u’une Société domiciliée dans 
un Etat contractant ‘Contréle ou ‘soit contréa 
léé parwune sociéfé qui est domiciliée dans‘ 
l’au-tr‘e Etat Contractant ou qui y effectue“ 
des opérations commerciales (que ce sbit 
par l'in-térmédiaire d’un établissement sta- 
ble ou non) ne suffit pas, en lui-méme, é 
faire de l’une queIconque de ces deux so- 
ciétés un établissement stable de l’autte. 

Article ‘5 
Bie‘m immoéilz'er: 

L’expfession «biens immobiliers» est défi- 
nie confdrmément 5. la législation fiscale 
de l’Etat contractant ‘01‘1 les biens son‘t si- 
tués. L’expression englobe en tout cas les 
accessoires, 1e cheptel mort‘ Ou vi? des’ ex- 
ploitat'ions agricoles et forestiéres, les 
droits auxquels s’appliquent les dispositb 
ons du droit privé concernant la p‘ropriété 
fonci’ére, Fusufru’it des biens immobiliers 
et les droits ~21 des redevances variables on 
fixes pour l’exploitation ou4 la concession 
de l’exploitation de gisements minéraux, 
sources et autres richesses du 501; 165 nav‘i‘ 
res‘ et aéronefs ne sont pas Consid’érés com- 
me biens immobiliers. 

Article 6 N on-dz'jrrimindtion 
1. Les nationaux d'un Etat contractant he 
sent soumis dans l’autre Etat contractant é 
aucune imposition ou obligation y relative, 
qui est autre ou plus Iourde que celle 5. 
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laquelle sont ou pourront étre assujettis les 
nationaux de cet autre Etat se trouvant 
dans la méme situation. 
2. 

_ 
Le terme «nationaux» désigne: 

a) Toutes personnes physiques qui possé- 
dent 1a nationalité vd’un Etat contractant; 
b) Toutes les personnes morales, sociétés 

de personnes et associations constituées 
conformément 41 la législation en vigueur 
dans un Eta-t contractant. 
5. Les apatrides résidents de l’un ou l’au- 
tte des Etats ne sont soumis dans un Etat 
contractant :21 aucune imposition ou obliga— 
tion y relative, qui est autre ou plus loutde 
que celle 5. laquelle sont ou pourront étre 
assujettis les nationaux de cet Etat se trou- 
Vant dans. la méme situation. _ 

4. L’imposition d’un établissement stable 
qu’une entreprise d’u‘n Etat contractant a 
dans l’autre Etat contractant n’est Pas éta— 
blie dans cet autre Etat d’une fagon moins 
favorable que li’irnposition des entreprises 
de cet autre Etat qui exercent‘ 1a méme 
activité,

‘ 

Cette disposition ne peut étre interprétée 
comme dbligeant un Etat contractant '21 ac- 

corder aux résidents de l’autre Etat con- 
tractant les déductions personnelles, abat- 
tements et réductions d’impét en fonction 
de 121‘ situation ou des charges de famille 
qu’il accorde 5. 565‘ propres résidents. 
5. Les entreprises d’un Etat contractant, 
dont 1e capital est en totalité ou en partie, 
directemen't ou indirectement, détenu ou 
contrélé par un ou plusieurs résidents de 
l’autre Etat ,contractant, ne sont soumises 
dans le premier Etat contractant é aucune 
imposition ou obligation y relative, qui est 
autre 011 .plus lourde que celle 2‘1 laquelle 
sont ou pourront étre assujetties les autres 
entreprises de méme nature de c; premier 
'Etat. 

6. Le terme «imposition» désigne dans le 
présent article les impéts de toute nature 

ou déno’mination visés aux articles 9, 30, 
38 et 59 de la présente Convention. 
Les dispositions de la présente Convention 
ne doivent pas faire obstacle 2‘1 l’application 
de dispositions fiscales plus favofables pré- 
vues par la législation de l’un des Etats 
contractants en faveur des investissements. 

_ 

Article 7 
Aatorite’s compétente: 

Pour l’application des dispositions confe- 
nues dans la Présente Convéntion, 1’ expres- 
sion «autorités compétentes» désigne: 
—— dans le cas de la France, le Ministre 
de l’Economie et des Finances; 
—— dams lc cas de la Tunisie, 1e Ministre 
des Finances, 
ou leurs représentants dfiment délégués ou 
autorisés. 

Article 8 
Re‘gle d’z'merp‘rémtz'on 

Pour l’gpplication de la présente Conven- 
tion Par l’un des Etats Icontractants, tout 
terme non défini dans cette Convention 
recevra, é. moins que le contexte ne l’exige 
autrernent, la signification que lui donnent 
les lois en vigueur dans l’Etat considéré, 
en ce qui concerne les impéts visés dans 
cette Convention. 

TITRE II 
Doubles impositions 

CHAPITRE Ier 
Impéts mr 1e: revenm 

Article 9 
I mp 0‘13: visé: 

1. Le présent chapitre s’applique aux im- 
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Péts sur le 'revenu Fergus pour le 'compte 
de chacun des Etats contractants et de ses. 
collectivités locales, qud que soit 1e systé- 
me de perception; 
2. Sont considérés comme impéts sur le 
revenu les impéts pergus sur 1e revenu to- 
tal, ou sur des éléments du revenu, y com- 
Pris les impéts sur les gains provenant de 
l’aliénatiOn de biens mobiliers ou immo- 
biliers, les impéts sur le montant des salai- 
res ainsi que les impéts sur les plus-values. 
3. Les impéts actuels a’uxquels‘s’gpplique 
1a Convention sont: ‘ 

4) En ce qui concerne la France: 
—— l’impét'sur 1e revenu; 
—--- l’impét sur les vsociétés ainsi que toutes 
1'etenues, tous précomptes décomptés sun 
Ces impéts. .

' 

'5) En ce qui Concerne Ia Tunisie: 
—.— l’impét de la patente; 

l’irnpét sur les bénéfices des profess? 
onS‘ non commerciales; ‘ 

—: l’impét sur les traitements et sa’laires‘, 

pensions et rentes v-iagéres; 
'~' ‘l’impét agpicole; 
—— l’impét sur 1e revenu des valeurs mobi- 
'liéres;~ fl la’impét sur 1e.revenu d‘qs créances, _dé- 
péts, cautionnements et comptes courants 
(I.R.C.); ‘ 

—-— la contribution personnelle d’Etat. 
4. La Convention s’appliquera aussi aux 
impéts futurs de nature identique ou ana- 
logue qui s’ajouteraient aux impéts actuels 
ou qui les remplaceraient. Les autorités 
compétentes. des Etats contractants se com- 
muniqueront, A la fin de ‘chaqe année, les 
modifications apportées 5. leurs législations 
fiscales respectives.‘ 

Article '1 0 
Revenm immobili'ers 

‘1. Les revenus des [biens immobiliers, y 

TEXTE 

compris les bénéfices des exploitation's 
agr‘icoles et forestiéres, sont imposables 
dans l’Etat 01‘1 ces biens sont 'situés. 
2‘. Les dispositions du paragraphe 1 s’ap— 
Pliquent aux revenus provenar'it de Pax- 
Ploitation directe, de la location on de l’af- 
fermage ainsi que de taute autre forme 
.d’exploitation de biens immobilier's; 
., 
9. Les dispositions des paragraphes 1 et 
2 s’applique‘nt également afix revenus pro- 
venant des biens immobiliers d’une entre- 
prise a‘insi qu’au'x revenus de biens immo- 
biliers servant .2‘1 ‘l’exercicé d’une, profession 
libérale. ' 

Article 11 
Béne’fz'ce d9: entreprim 

1. Les bénéfices d’une entreprise d’un 
Etat contractant ne sont impqsables que 
dams cet Etat, é moins que l’gntreprise 
n’exerCe son activité dans l’autre Etat con- 
tractant par l’intermédiaire d’un établisse- 
ment stable qui y est _situé. Si l’eritreprise 
exerce son activité d’une telle fagon, les 
bénéfices de l’entreprise sont imposables 
dans rl’autre Etat mais uniquement dans la 
mes‘ure 0131 ils sont imputables audit établis- 
sement stable.

h 

2. Lorsqu’une entreprise d’un Et‘a’t con- 
tractarit exerce son aCtivité :dans l’a‘utre 

Etat contractant par l’intermédiaire d’un 
établissement stable qui y est situé, -il est . 

imputé, dams 'chaque Etat contractant, é. cet 
établissement stable les bénéfices qu’il 
aurait pu ‘réaliser s’il avait constitué une 
entreprise distincte et séparée exergant des 
activités identiques ou analogues dans des 
conditioris identiques ou analogues et trai- 
tant en toute indépendance aVec l’entreprise 
dont 1'1 constitue un établissement stable. 
3. Pour la détermination des ‘bénéfices 
d’un établissement stable, sont admises en 
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déduction les dépenses engagées aux fins 
de ,l’activité de cet établissement stable, y 
compris les dépenses effectives de direction 
et les frais généraux réels d’administration, 
frais engagés soit dans l’Etat 01‘1 est situé 

cet établissement stable soit ailleurs. 
4. -'S"il est d’usage, dans un Etat contrac- 
tant, de déterminer les bénéfices imputa- 
bles é. un établissement stable sur la base 
d’une répartition des bénéfices totaux de 
l’entreprise entre ses diverses parties, au- 

cune disposition du paragraphe 2 n’em- 

Péche get Etat contractant de déterminer 
les bénéfices imposables selon 1a réparti- 
tion en usage; la méthode de répartition 
adoptée doit cependant étre telle que le 

résultat obtenu soit conforme aux principes 
énoncés dans le présent article. 
5. Aux fins des paragraphes Précédents, 
les bénéfices £1 imputer 5. l’établissement 

stable sont calculés chaque annéé selon ,la 
_méme .méthode ’21 moins qu’il n’existe de 
motifs valables et suffisants de procéder 
autrement. 
6. .Les. participations d’unxassocié aux bé- 
néfices’ d’une entreprise constituée sous 
forme de «société de fait» ou «d’associa- 
tion en participation» ne sont imposables 
que clans. I’Etat 01‘1 ladite entreprise a un 
établissement stable. 

7. NonoHstant les dispositions du para- 
graphe premier du Présent article, les béné- 
fices réalisé‘s Par une entreprise d’un Etat 
contractant et provenant de loyers de ‘biens 
meubles et immeubles y compris‘ 1a loca- 
tion pour l’utilisation 'de films cinémato- 
graphiqugs é usage commercial, de rede- 
vances, d’honoraires dc services techniques, 
d’intéréts, de dividendes, de gains en capi- 
tal, de tantiémes pour 121 direction des af- 
faixgs d’une entreprise, ou de rémunération 
et henomires quelconques provenant de 
l’autre Etat seront imposables dans ce der- 
niex; Etat mérne en l‘absence vd’établisse- 

ment stable dans lgdit Etat lorsqu’une au- 
tre disposition de 19. Convention en attri- 
bue 1e droit d’imposer audit Etat et dans 
les conditions prévues par cette autre dis— 
position. 

Article 12 
Entreprije: anociée: 

Lorsque: 
oz) Une 'entreprise d’un Etat contractant 

participe directement ou indirectement i la 
direction, au contréle ou au capital d’une 
entreprise de l’autre Etat contra‘ctant, en 
que 
5) Les mémes petsonn’es participent di- 

rectement ou indirectement .21 la. direction, 

au contrél‘e'ou au‘capital d’u'ne entreprise 
d’un Etat contractant et d’une entreprise 

de l’autre Etat cont‘ra'ctant, et que, dans 
l’un et l’autre cas, les deux entreprises 

sont, dams leurs relations commerciales ou 
financiéres, liées par des conditions accep- 
tées ou imposées, qui différent de celles 
qui seraien‘t conclues entre les entreprises 
indépendantes, 
les bénéfices qui, sans ces conditions, au- 

raient été obtenus par l’une des entrepxises 
mais n’ont pu l’étre en fait a cause de ces 
conditions, peuvent étre inclus dans les bé- 
néfices ~de cette entreprise et .imposés en 
consequence. 

Article '13 

Navigation maritime et aérienne 

1. Les bénéfices provenant de l’exploxta- 
tion, en trafic international, de navires ou 
d’aéronefs ne sont imposables que dans 
l’Etat contractant 01‘1 1e siége de la direction 
effective de l’entreprise est situé. 
2. Si 1e siége de la directioh effective 

B6. 
I 
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d’une entreprise d’e navigation maritime est 
’21 bed d’un ‘navire, cc Siége est réputé 
situé dans l’Etat contractant of; se trouve 
lé port d’attache de ce navire on, a défaut 
de port d’attache, dans .1’Etat contractant 
dont l’exploitant du navire ‘est un résident. 
3. Les dispositions du- paragraphe 1 s’ap- 
pliquent aussi aux bénéfices provenant de 
la participation .é um Pool, 51 une exploita- 
tion en ‘commun on $1 un organisme inter- 
national d’exploitdtion. 

Article. 14 
Dividende: 

1.. Les 'dividendes payés par une société 
qui' est Jrésidente d’un Etat contractant 5. 

une personne résidente de 1’autre Etat .con- 
tractant sont imposables dans cet autte 
Etat. 
2. Par ailleurs, sousféserve d‘es disposi- 
tions de ‘l’art'icle 15, ces dividendes pea- 
vent étre imposés dans l’Etat contractant 
dont la _société qui paie les dividendes est 
un résident, et Selon la législation de cet 
Etat. 
3. Le terme «dividendes» employé dans le 
présent article rdésigne les lrevenus prove- 
nant d’actions ou bons de jouissance, parts 
de mine, parts de fondateurs ou autres 
parts bénéficiaires é l’exception des créan- 
ces, ainsi que les revenus d’autres parts so-

‘ 

ciales assimilés aux revenusA d’actions par 
la législation fiscale de l’Etat dOnt la 50- 
ciété distributrice est un résident. 
4. Lorsque les dividendes distribués par 
une société résidente de France dorihent 
lieu 5.1a perception du- précompt‘e mobi- 
lier, les ‘bénéficiaires de ces revenus rési- 
dents de Tunisie peuvent en obtenir le 
remboursemen-t, sous déduction, 1e cas 
échéant, de la retenue 5. la source a‘fférente 
au montant des sommes remboursées lors- 

TEXTE 

que lesdits revenus ne sont pas "imposables 
a leur nom en Tunisie. 
5-. Si 1e ‘bénéfiiciaire résident de l’un des 
deux Etats posséde un ‘établissement stable 
dans l’dutre Etét, et si les revenus visés‘ au 
paragraphe 1 ci-dessus ‘se rattachant '21 Pac- 
tivité dudit établissemént stable, l’impét 
est pergu dans ce demier Etat. 

Article 15 
Répartz'tz'on ale! baxex d’z’mpoxz'tz'an 

1. Lorsqu’une société ré'sidente de l’un 
dés Etats contractants s’y trouve soum'ise 
a'u paiement d’un impét frappant lesdistri— 
butions de dividendes et qu’elle posséde un 
ou plusieurs établissements stables sur le 
tertitoire de l’autre Etat contractant 2‘). mi.- 

son desquels elle est égalemént soumise - 

dans ce demier Etat ati paiement d’u‘n 

méme impét, il est ptocédé 2‘1 une Iéparti- 
tion, entre les deux Etats, des revenus :don- 
nant ouverture audit impét, afin d’éviter 
une double imposition; 
2. La répattition prévue au paragraphe 
qui précéde s.’ établit, pour chaque exercice, 
Sur la base du rapport:

7

A — pour l’Etat dams lequel‘ la s‘o‘ciété n’a 
B 'pas son domicile fiscal; 
B —-— A 

pour l’Etat dans l‘equel la société 
B a son domicile fiscal, 

la lettre A désignant ‘rle montant des béné- 
fices comptabl'es provenant 5. la sOciété de 
Pensemble des établissements stables qu’eIle 
pos‘séde dans l’Etat '01‘1 elle n~’a pas son do- 
micile fiscal, toutes compensations étant- 

faites entre les résultats bénéficiaires et les 
fésultats déficitaires’ de ces établissements. 
Ces bénéfices comptables s’entendent de 
ceux qui sont réput‘és réalisés dans lesdits 
établissements, au régard des dispositions 
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des articles 11 et 12 .de la présente Con- 
vention; 
1a lettre B désignant le bénéfice comptable 
total de la société, tel qu’il résulte de son 
bilan général. 
Pour 1a détermination du bénéfice comp- 
table tota1,_il est fait abstraction des résul- 
tats déficitaires constatés pour l’ensemble 
des établissements stables de la société dans 
un Etat quelconque, toutes compensations 
étant faites entre les résultats bénéficiaires 
et les résultats déficitaires de ces établisse- 
meats. 
Dans le cas oh la résultat comptable total 
d’un exercice est nullou négatif, la réparti- 
tion s’effectue sur les bases antérieurement 
dégagées. 

3. En l’absence de bases antérieurement 
dégagées, la répartition s’effectue selon 
une quotité fixée Par commune entente 
entre les autorités compétentes‘ des Etats 
contractants intéressés. 
4. Lorsque les bénéfices distribués com- 
Prennent des Produits de participations dé- 
tenues par la société dans le capital d’au- 
tres sociétés et que ces participations rem- 
Plissent, pour bénéficier des régimes spé- 
ciaux auiiquels sont soumises les sociétés 
affiliées, les conditions exigées en vertu de 
la législation interne soit de l’Etat du do- 
micile fiscal de la société, soit de l’autre 
Etat, selon qu’elles figurent 2‘1 l’actif du 
bilan concernant l’établissement stable.si- 
tué dans le premier on dans le second Etat, 
chacun desdits Etats applique '21 ces bénéfi- 
ces distribués, dans la mesure 0'1‘1 ils pro- 
viennent du Produit des participations ré- 
gies par sa législation interne, les disposi- 
tions de cette législation, en mém’e temps 
qu’il taxe la partie desdits- bénéfices qui ne 
provient pas du produit de Participations 
dans la mesure 01‘1 l’imposition lui en est 
attribuée suivant les modalités prévues au 
paragraphe 2 vcindessus. 

Article 16 
Redreuements 

1. Quand, 2‘1 la suite de contréles exercés 
par les administrations fiscales compéten— 
tes, il est effectué, sur le montant des béné— 
fices réalisés au cours d’un .exercice, des 
redressements ayant pour résultat de modi- 
fier la Proportion définie au paragraphe 2 
de l’article 15, il est tenu compte de ces 
redressements pour la répartition, entre les 
deux Etats contractan-ts, des bases d’impo~ 
sition afférentes é l’exercice au cours du- 
quel les redressements interviennent. 
2. Les redressements Portant sur le mon- 
tant des revenus '21 répartir, mais n’affec- 
tant pas 1a Proportion des bénéfices réalisés 
dont il a été tenu compte pour. la réparti- 
tion des revenus faisant l’objet desdits.re~ 
dressements, donnent lieu, selon les régles 
applicables dans chaque Etat, '21 une impo- 
sition supplémentaire répartie suivant Ia 
méme proportion que l’imposition initiale. 

Article 17 
Obligation: tie: .rocz'e'té: 

1. La répartition des bases d’imposition 
visée '21 l’artic’le 15 est opérée par la société 
et notifiée par elle '21 chacune des admini- 
strations fiscales compétentes, dans le délai 
qui lui est imparti par la législation de 
chaque Etat pour déclarer les distributions 
de produits imposables auxquelles elle pro- 
céde.

_ 

A l’appui de cette répartition, la société 
foumit 2‘1 chacune desdites administrations, 
o’utre 163 documents qu’elle est tenue de 
produiret ou de déposer en-vertu de la lé- 
gislation interne, une copie de ceux pro- 
duits-ou déposés auprés de l’administration 
de l’autre Etat. 
2.- Les difficultés ou contestations qui‘ 
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peuvent surgir au sujet de la répartition 
des bases d’impositibn sont réglées d’une 
commune entente entre les administrations 
fiscales compétentes. 
A défaut d’accord‘, 1e différend est tranché‘ 
par 13. commission mixte prévue a: l'ar'ticl’e 
41. ' 

Article 18 
I nte’réi: 

1. Les~ intéréts‘ provenant d’un Etat‘ con- 
tractant et payés £1 une pérsonne domiciliée 
sur le terrifoire de ‘l’autre Etat Contractaint‘ 
sont imposables dans cet autre Etat. 

'2‘. Par ailleurs, I’Etat COnttactant d’ofi 
proviennent ces intéréts a 'le droit de les 
imposer, si '59. l‘égislation interne 1e prévoit, 
5. un taux qui ne Peut excéder 12 p. 1:00 du 
montant versé. ' 

3. 1e terme «intérét» employé dans le 
présen’t article désigne les. revenus des 
fends‘publiCS, des obligations d’empfunt, 
assorties-ou non de gazanties hypothécaires 
.ou d’une clause de participation aux béné- 
fices, et des créances de toute nature, ainsi 
que de tous autres Produits assimilés aux 
revenus de sommes prétées Par 1a législa& 
tion fiscale de l’Eta‘t du débiteur, 
4. Les intéréts sont considéré‘s comma 
proVenant d’un E'tat contractant lorsque 1e 
débiteur est cet 'Etat lui-méme, une sub- 
division administrative, une collectivité lo- 
cale 0.11 ‘u‘ne personne domiciliée dan’s cet 
Etat. Toutefois, lorsque 1e débiteur des in- 
téréts, qu’il soit ou rion domi‘éilié dans un 
Etat contractant, a, dans un Etat contrac- 
t’ant, ur‘1 établissement stable pour les ‘be- 
soins duqu'el a été réali’sé' l’emprunt pro- 
ductif des intéréts et qui supporte 1121 char:- 
ge de ces intéréts, lesdits intététs sont ré- 
putés provenir de l’Etat contractant 01‘1 

l’établissement Stable est situé; 
5. Leisudispositions‘ des paragraphes'l ef 2 

'TEXTE 

‘ne ‘s’appliquent pas I‘or‘sque le' bénéficiaire 
des intéréts, domi'cilié dans un Etat con- 
tractant, a, dans‘l’autre Etat contractant 
d’ofi provienn'ent les inté‘réts, un étab’li'sse- 
meat stable auquel se rat'tache effective- 
ment la créance qui les produit. Dans ce 
cas, Particle-10 Concernant l’i'mputation Ides. 
bénéfices aux établissements‘ stables- est alp- 
pIiCable. 

' " V 

'6. Si, par. siiite devrelaitions spéciales exi- 
stant entre l‘e vdébiteur et le créanciefi -9u 

l'que l’un et l’autr'e entre'tiennent met? de
m 

tierces Personnes, ‘I'e montant des interéts 
‘payés, éornPte ‘tenu-de la Créance p011: la- 
quelle il's- sent versés, e'xcéde cehii- dont 
seraient convenus 1e débiteur et ‘le. créan- 
cier en l’absence de pareilles relations, ’les 
dispositions d‘u préséant article he S’appli- 

' quent qu’é ce dernier montant; En Ce ca's, 

1a partie excédentaire des paiements 'res‘te 
impOSable COnfoxmément au'x ‘législations 
natiOnal'es des Etats' ‘COntractants et compte 
‘tenu 'des autres dispositiOns de la présente 
Convention. r ‘ 

'
‘ 

7. Par dérogation aux dispositions qui 
précédent, les intér’éts Ides‘ préts et‘ 'cr'édits 

consentis par un Etat contractant 5. un rési- 
dent de 'l’autre Etat ne son-t .pas impos‘és 
dans l’Etat dTOfia ils vproviennent.

‘ 

Article 19'” 
Redemizcé: 

i. “Les redevances Versées pour la jbuis-_ 
sance de rbiens immobiliefs ou‘l’exfiloifa- 
tidn» de mines, ‘carriér'es cu autreS-reSS'ourCes 
natufefles ne son‘t imposables que- dans Ce- 
lui des Etats- contractants '01‘1 vsont situés ce‘s 
biens; mines,- carrié'res ou autr‘es‘ ressourCes 
naturetlle's. 

'
‘ 

2. Les redevénc'e's non viSééS an paragra- 
phe 1 provenémt d’un Eteit contractant et 
Pay'és é u'ne pers‘ohne résidente dan’s l’autre 
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Etat rcontractant sont imposables dans cet 
autre Etat. Toutefois, ces redevances peu‘ 
vent étre imposées [dans I’Etat contractant 
d’oil_elles proviennent, si la législation .de 
cet Etat 1e pzévoit, dans les conditions et 
sont; les limites ci-aprész, 
a La, redevance versée en centrepartie de 
l’usage ou‘ du dzoit 2‘; l’usage de droits 
d’auteur sur les oeuvres littéraires, artisti- 

ques 011 scientifiquejs, no’n compris les films 
cgnématogmphiques et de télévision, qui 
sont Payées dans l’un des Etats contrac- 
gtants, peuvent étre imposées dans le pre- 
mier Etat, mais l’impétLainsi établi ne peut 
excéd'ez cinq pour cent dumontant bmt de 
ces redevances; ‘ 

- 

.

- 

,5) Les redevances provenant de la conces- 
‘sion de licences d’exPlOifation de brevets, 
dessins et modéles, plans, formules on pro- 
cédés segrets, provenant'de sources situées 
sun ‘le 'territoire de .1-’un des Etats contrac- 
fcants et payées 5. une_ Vpersonne tésidente de 
l’autre Etat,‘ peuvent étre imposées dans le 
Premier Etat, mais l’impét ainsi établi ne 
'peut excéder q‘uinze pour cent :du montant 
brut de ces redevances; 
Kc) Les rémunérations‘ pour la foumiture 
vd’informations: concer‘n‘ant des expériences 
d’ordre industriel, commercial ou scientifi- 
que ainsi que les rémunérations pour des 
études t¢chniques ou économiques Peuvent 
étre’ imposées dans le premier Etat, mais 
l’impét ainsi établi ne peut excéder‘ quinze 
pour cent de leu; montémt brut; 
d) Les somme's payées pour la concession 
derlicences d’exploitation, de marques de 
fabrique‘ou de commerce, pour la location 
du droit d’utilisation: de films cinémato- 
graphiques et de Iélévision ainsi que les 
rémunérations analogues pour l’usage ou le 
droit '21 usage d’équipements agricoles, in- 
dustriels, portuaixes, commerciaux ou scien- 
tifiques peuvent étre imposées dans le pre- 
mie}; Etat mais vl’impét ainsi établi ne_ peut 

excéder 'vingt pout pent de ces somrnes; 
e) Les Sommes, en provenance d’un Etat. 
contractant et payées pour l’utilisation de 
films cinématographiques ou d’émissions 
dc radiodiffusion et de télévision versées a 
1m établissement public de l’autre Etat con- 
tractant, sont exonérées dans le Premier 
Etat. 
3. Si une redevance es; supérieure '21 la 
valeur intrinséque (at normale des droits 
Pour Iesquels elle est Payée, les dispositions 
des paragraphes 1er et 2 ne s’appliquent r 

qu’é. 1a partie de cette redevance qui cor- 
respond .2‘1 cette valeur intrinséque et nor- 
male. ‘

‘ 

4. Les dispositions des paragraphes 1 et 2 
ne s’appliquent pas lorsque le bénéficiaire 
des redevances ou autres rémunératiops en- 
tretient dans l’Etat contractant d’ofi pro- 
viennent ces revenus un établissement sta- 
ble ou_ une installation fixe- d’affaires ser- 

vant A l’exercice d,’une Profession libérale . 

ou d’une autre activité indépendante et que 
ces redevances ou autres rémunérations 
’sont‘é attribuer 5. cet établissement stable 
du 11 cette installation fix'e d’affaires. Dans 
ce cas, ledit Etat a le droit d’imposervces‘ 
revenus conformément a sa législation. 

Article 20 
Gazing en capital 

1. Les gains provenant de l’aliénation des 
biens immobiliers, tels qu’ils sont définis :‘1 

Particle 5; ainsi que les gains provenant de 
l’aliénation de parts on de droits analogues 
dans une société dont l’actif est composé 
principalement de‘ bien's‘ immobiliers, sont 
imposa‘bles dans l’Etat contractant 01‘1 €65 ‘ 

biens sont situés. , 

2. Leé. géins provenant de l’aliénation de 
biens mobiliers faisant partie de l’actif 
d’un établissement stable qu’une entreprise 
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d’un Eta}; cpnttactant a dam l‘autre Etat ' 

-c0ntractant ou de :biens mobiliers Constitu- 
tifs d’une base fi'Xe dont dispose un rési- 
dent d’vu’n Etat contractant clans 'l’autre Etat 
contractant pour. :1? exercicg d’une profession 
Iibérale, y compris 3de .tels gains'Provenant 
de l’aliénation globéle de cet établissement‘ 
stable (56111.01): aVec l’enscrrgble de’ l’entife- 

Prise) ‘ou- rd'e‘ cette *base fixe, 'sont imposit- 
bles dans cet autge Etat, Toutefoi‘s, lcs_ 
gains ‘qur’un, =;ésid¢nt de l’u_n des Etats retire 
de lfaliénat‘ion de‘ navires ou d’zaérone’fs 

exploités. en trafie international ainsia que 
les biens mobiliers affectés a l’ex'ploit'at'ion 
dc: tels navirres‘ ou aé‘ronefs g1: V‘sont‘impor 
Sables que dans cet Etat'. 

Article 21 . 

Profew'Om inde’pendante: 

1. Les revenus qu’un résident d’un Etat 
contractant tire dune profession libérale 
ou d’autres activitésl ind’épendgntes de ca— 
ractére analogue ne. sont imposables que 
dams cet Etat. 'Ir'otg't‘efgais'a ces. revenus sbnt 
imposables dans l’autge, Etat contractant 
dans- les 'ca’s‘ suivants,:- 
a) Si Pintére‘ssé dispose de fagon habitu- 
elle ‘dans tautre Etat Contractant d’une. 
base fixe PQur l’exercicc dc: ses dctivités; 
zen, cc cas seule la fraction- des revenus qui 
est imPutable 5. *ladite base {fixie est impose;- 
ble clans l’autre Etat contractant; ou- 
17) Si son séjour dams l’autre Etat contrac- 
.tant siétend sur 'un‘ pér‘iodcvou des Périodes

\ .d’une durée totale égalc ou supérieure \a 
1:85 jou_rs pendant .l?année fis‘cale 5. raison 
des revenusr réalisés‘ pendant cette :pe'tiode 
‘Idans cet autre Etat.. 
2. L’expression «profession, libéra‘le» 

compgend; ‘en particulier les ac'tivités indé- 
pendantes d’ordr'e scientifique, _littéraire; 

éducatif ou pédagogique, ainsi que les ac- 
tivités i‘n’dépendantes des médecins, avo- 
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cats, ingénieurjs, ‘architectes et‘ Co'mptables. 

Article 22 
Profem'om de’pendante: 

1. Les salaires, traitements et autrés ré- 

muhérations similaires qu’un‘ résident d’ufi 
Etat contractant regoit au titre d’un empl‘oi 
‘salarié ne *sént imposa’b’les qu‘e clans cet 
Etat ‘2‘1 moins que. ‘l’emploi' né‘ soit exercé‘ 

dams l’autre Etat contractant, Si l’emploi y 
est rexercé, les témunérati'ons regues a be 
titre sent imposables clans cet autre Etat. 
2. Nonobstant ‘lés dispositions du~ para- 
graphe 1“, 165,.rémunérations qu’un rési- 

dent d’fun Etat contractant regoit au titre 
dr’un ‘emploi salarié exercé dan’s Ifiautxe Etat 
Contractant ne :sOnt imposables que dans, le 
premier Etat _si: 
4) Le bénéficiaite séjourne dans' Y‘autre 
Etat pendant ime pé'riode 'ou des péri‘ode‘s 
n’ex‘cédan’t pas au total 183 j‘ours au‘ cours 

‘" 'de l’année yfiscale, considérée; et 
12) Les rémunérations sont :Payées Par un 
employeur ou au nom dam ‘employeur‘ qui 
n’est pas tésident. de, l’autre Etat; :et

_ 

4‘) La charge (168 rémunérations n’est Pas 
supportée par un établissement stable ou 
une base fixe que Femployeur' a dansflhub 
tre 'Etat. 

3, Nonobstant les dispositions rprécéden- 
tes du; Présent article, has rémun'ératiOns au 
titre d’unxernploi salarié exercé 5: bor'd d’un 
navire ou' d’un .aérOnef en 'trafic interna- 
tional sont imposables dans I’Etat contrac- 
tant 013. It: siége de la direction effective de 
l’entreprise est situé. 

Article 23 
Tamiémés‘ 

Les tantiémes, jetons de pzéser'lce et au‘» 
tre’s rétriljutidns similaires q‘u’un résident 
d’un Eta’t regoit en- sa qualité de membre 
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du‘ conseil d’administration ou de surveil- 
lance d’une société qui est un résident de 
l’autre Etat contractant sont imposables 
dans cet autre .Etat, sous réserve de l’appli- 
cation des articles 21 et 22 ci-dessus, en ce 
qui ‘conceme les rémunérations pergues par 
les intéres'sés en leurs autres qualités effec- 
tives. 

Article 24 
Arti-Jte: et Jportz'fs 

1. Nonobs-tant les dispositions des articlés 
21 et 22, les revenus que les professionnels 
rdu spectacle, tels les artistes de théfitre, de 
ci'néma, de la radio on de la télévision et 
les musiciens, ainsi que les sportifs, reti- 

rent de leurs activités personnelles en cette 
qualité sont imposables dans l’Etat con- 
tractant 01‘1 ces activités sont exercées. 
2. Lorsque les produits de l’activité pey- 
sonnelle qu’un artiste ou un sportif exerce 
en cette qualité reviennent £1 une au'tre per- 
sonne, ces produits, nonobstant les dispo- 
sitions des articleS' 11, 21 et 22, sent im- 
posables dans l’Etat contractant dans lequel 
,l’artiste ou le sportif exerce son activité. 
3. Les dispositions desv paragraphes 1 et 2 
ne s’appliquent pas aux revenus d’activités 
exer'cées clans un Etat contractant par des 
organismes sans but lucratif de l’autre Etat 
contractant ou Par des membres de leur 
personnel, sauf si ces derniers agissent pour 
leur propre compte. 

Article 25 
Pemz'om 

Les pensiofis, rentes viagérés et autres ré- 
munérations similaires, versées 2‘1 un rési- 

dent d’un Etat contractanf au titre d’un 

emploi antérieur, ne sont imposables que 
dans cet Etat. 

ArticIe 26 
Fomtz‘oiz: publiguex 

1. Réserve étant ‘faite de l’application de 
dispositions résultant d’accords particuliers, 
les rémunérations versées par un Etat con- 
tractant ou l’une de ses collectivités locales, 
ou un ‘établissement public de cet Etat, soit 
directemenf soit par prélévement sur des 
fonds qu’ils ont constitués sont impbsables 
dans’ les«conditions prévues par l’artide 22. 
2. Les rémunérations visées au paragraphe 
1 qui ne sont pas imposées dans l’Etat dont 
1e bénéficiaire est un résident demeurent 
imposables dans l’autre Etat. 

Article 27 
Etudz'amfs et' Itagz'az're: 

1. Les sommes q‘u’un étudiant ou un sta- 
giaire qui est, ou qui était auparavant, un 
résident d’un Etat contracta'nt et qui sé- 

joume dans l’autre Etat contractant é. seule 
fin d’y poursuivre ses études 011 sa forma- 
tion, regoit pour couvrir les frais d’entre- 
tien, d’études ou de formation ne sOnt Pas 
imposables dans cet autre Etat, 5. condition 
qu’ell‘es proviennent de sources situées en 
dehors de cet autre Etat. - 

11 en est de méme de la rémunération qu’- 
un‘ tel étudi'ant ou stagiaite regoit au titre 
d’un remploi exercé dahs ‘l’Etat contractant 
01‘; i1 poursuit ses études on 521 formation 51 
1a condition que cette rémunération s'oit 

strictement nécessaire 2‘1 son ‘entretien. 
2. Un étudiant d’une uniVersité ou d’un 
autr'e ‘établissement d’enseignement supé- 
rieur ou technique d’un Etat contractant 
qui exerce une activité ‘rémunérée dans 
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‘l’autre Etat contractant uniquement en vue‘ 
d’obtenir lun'e formation ‘Pratique relative 5. 

as études n’est pas soumis .51 l’impét dans 
ce dernier Etat .5. raison de la :émunération 
versée 2‘1 ce titre, 2‘1 condition que la durée 
de cette activité ne dépasse Pas une année 
ou celle du stage nécessaire 5. 59. formation 
‘lorsqu’elle est: spp'érieure 2‘1 une ann‘ée. 

Article 28 
Revemu 72072 exprenément mentionné: 

Les élément's -du revenu d’un ‘résident 
d’un Eta't contractant qui he sont pas ex- 
pressément mentionnés «dans les articl‘es‘ 

précédents de la présen’ce Convention ne 
sont imposables clue dans cet Etat. 

Article 29 
Dispositiom pom. élimz'ner ['4 double 

imposition" 

La double imposition est évitée ‘de lama- 
niére suivante: 
1. Dam 19 M: de 14 Frame: 
:1) 'Les revenus, qui spnt exclusivement im- 
posables en Tunisie s‘ont exonérés' des im- 
péts frangais visés é l’article 9 mais la 
France conserve 1e droit dc calculer l’impét 
au taux correspondant 5. l7ens'emble de‘s re- 
venus imposables d’aprés‘ sa législation; 
5) En ce qui concerne les revenus: visés 
aux articles 18, 1-9, 23 et 24 ci-dessus, la 
France Peut, en‘ conformité avec les dispo- 
sit'ions‘ de sa législation, les comprendre 
dans '15. base des impéts visés é. l’article v9 

pour leur montant brut; mais velle accorde 
sur le montant des impéts afférents 5. ces 
revenus une réduction correspondant' au 
montant des impéts Prélevés en Tunisie ,sur 
ces mémes revenus; - 

c) Les dividendes imposés en Tunisié au 
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titre des‘ articles 14 .et 15 ci-dessus ouvrent 
droit '2). un crédit calculé dans les conditions 
prévues dans le protocole annexé 51 la Con- 
vention;

' 

d) Les fedevances imposées en Tunisie au 
titre de =l’artic1e 19, paragraphe 2 b ci-de’s- 
sus, ouvrent ‘droit .5. im‘ crédit égal 5. 20 p. 
100 de leur montan't brat; 
2. Dam 19 cm 519 la Tunisia: 
Lorsqu’un résident 'regoit, des revenus qui, 
conformément aux dispositions de la pré- 
sente ConventiOn, sont imposables en Fran- 
ce, la Tunisie déduit de l’irnpét qu’elle 
pergoit sur les revenus du résident un mon- 
tant égal 2‘1 l’impét payé en France.» 
TOutefois, l’a somme déduite ne peut excé- 
der la fraction de l’impét sur le revenu, 
calculé avant la déduction, cbrrespbndant 
aux revenus imposables en France. 

CHAPITRE II 

1172116}: mr’ les succem'om 

Article 30 
Impé‘t‘s 0239';- 

1. Le présent‘ chapitre est applicable aux 
imp6ts sur les successions Fergus Pour le 
compte de chacun des Etats contractants. 
Sont considérés rcomme impéts sur les rsuc- 
cessions: les 'impéts Fergus par suite de 
‘décés sOus forme d’impéts sur la masse 
successorale, d’impéts.sur les parts hérédi- 
taires, de droits de‘ mutation .ou d’impéts 
sur les donations pour cause de mort. 
2. Les impéts ‘actuels auxquels s’applique 
IegpréSent chapitre sont: » 

Eh ce qui concethe la France: 
L’i-mpét‘sur les successions. 
En ce qui concerne la, Tunisie: 
L’impét sur 'les successions. 
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Article 31 
Biem immobilier: 

Les biens immobiliers (y compris les acces- 
soires) ne sont soumis a l’impét sur les suc- 
cessions que dans I’Etat contractant 01‘1 ils 

sont situés; 1e cheptel mort ou’ vif servant 
é une exploitation agricole ou forestiére 
n’est imposable que dans l’Etat contractant 
oi1- l’exploitation est située. 

Article 52 
Biem meubl'es comprir dam: l’actif d’zm 

établz'uemem stable 

Les biens meubles corporels ou incorporels 
laissés par un défunt ayant eu au moment 
d‘e son décés son domicile dans l’un des 
Etats 'contractants et investis dans une en- 
treprise commerciale, industrielle ou' artisa- 
nale de tout genre sont soumis '21 l’impét 
sur les successions suivant la‘régle ci-aprés: 
a) Si l’entreprise ne posséde un établisse- 
ment stable que dans l’un des deux Etats 
contractants, les biens me 50:11: soumis é 
l'impét que dams cet Etat; i1 en est ainsi 
méme lorsque l'entreprise étend son acti- 
vité sur 1e territoire'de ‘l’autre Etat con- 
tractant sans y avoir un établissement sta- 
ble; 
b) Si l’entreprise a un établissement stable 
dans les deux Etats contractants, les biens 
sont soumis 5. l’impét dans chaque Etat 
dans la mesure 01‘1 ils sont affectés a un 
établiséement stable situé sur le territoire 
de cet Etat. 
Toutefois, les dispositions du présent arti- 
cle ne sont pas applicables aux investisse~ 
meats effectuésv par le défunt dans les so- 
ciétés 2‘1 base de capitaux (sociétés anony- 
mes, sociétés en commandite par actions, 
sociétés 2‘1 responsabilité limitée, sociétés 
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coopératives, sociétés civiles scumises au 
régime fiscal des sociétés de capitaux) ou 
sous forme de commandite dans les sociée 
tés en commandite simple. 

Atticle 33 
Biem meuble: affectéy a Z’exercz'ce d’zme 

profem'on libémle 

Les biens meubles corporels ou incorporels 
rattachés 5. des installations permanentes et 
affectés 2‘1 l’exercice d’une pzqfegsion libé- 
tale dans l’u‘n~ des Etats contractants‘ ‘ne 

sont soumis =5. l’impét sut les successions 
que dans l’Etat contractant 01‘1 se tgouvent 
ces installations. 

Article 34 
Attire: biem meublex 

1. Les :biens meubles corporels, y compris 
les meubles meublants, 1e linge et les 0b- 
jets ménagers ainsi que les objets et col- 
lections, d’art autres que les meubles. visés 
aux articles 32 et 53, me sont soumis 2‘1 

l’impét sur les successions que dans celui 
des Etats contractants 011 £15 se trouvent 
effectivement 5. la date du décés; 
Toutefois, les batéaux et les aéronefs ne 
sont imposables que dans l’Etat contractant 
oi1 ils ont été immatriculés. 
2. Les actions, parts bénéficiaires, Parts de 
fondateurs et titres assimilés ainsi que les 
obligations négociables et titres assimilés 
émis par les sociétés de capitaux sont im- 
Posables dans l’Etat du siége de Ia société 
émettrice. 
Les créances de toute nature sont imposa- 
bles dans l’Etat dont 1e débiteur est le 
résident. 
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Article 35 
Biem non mentionné: 

Les biens de la succession auxquels les a1:- 

ticles 31 5. 34 me soni: Pas applicables ne 
sont sOumis aux impéts sur les successions 
que dans I’Etat contractant of]. le défunt 
avait son domicile .au moment de son dé- 
ces. 

Article 36
_ 

Déductz'on du pamif 

1. Les dettes afférentes aux entreprises vi- 
sées aux articles 32 et 33 sent imputablés 
sur les biens affeptési c_es entreprises. Si 
~l’entreprise posséd'e, se’lo'n 1e cas, un éta- 
blissement stable ou un‘e installation per- 
manente dans les deux Etats contractants, 
les dettes sont imputables sur les biens af- 
fectés é. l’e’tablissement 011 2‘1 L’linstallation 

dont elles dépeudent. 
2. Les dettes garanties, soit. Par des im- 
meubles ou des droits immobiliers, soit par 
des bateailx ou aéronefs visés‘ é. vl’article 34, 
soit par des 'biens‘affectés é l’exercice d’une

I 

profession ‘libérale dans les conditions pré- 
vues 2‘1 ,l’article 33, soit Par des 'biens affec- 
tés 51‘ une entrep'rise de la 'nature visée é 
Particle 32, sent imputables sur Ces biens. 
Si la; méme dette est garantie 5. la ‘fois par 
des biens situéswdans les deux Etats, l’im- 
putation se fait sur -les biens situés dans 
chacun d’eux proportionnellement 2‘1 19. va- 
leut taxable de ces biens. 
Cette disposition n’est applicable aux det- 
tes visées a'u paragraphe 1 que dans 121 me— 
sure' 01‘1 ces, de‘ttes ne Sont Pas couvertes par 
l’imputation prévue 2‘1 cc paragraphe. 
3.‘ Les dettes nc'm visées aux‘paragraphes 
I et 2 sont imputées sur les biens auxquels 
sent applicables les dispositions de ll’article 
35. 
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4. 'Si l’imputation‘ prévue aux trois para- 
graphes qui Précédent laisse subsister dans 
un Etat contractant uri solde non convert, 
ce solde 'est-déduit des autres biens .soumis 
5. l’impét sur les successions dans ce méme 
Etat. VS’il he reste Pas dans cet Etat d’autres‘ 
biens soumis ’21 I’impét 011 Si la déduction 
laisse encore un sqlde non couvert, ce solde 
est imputé sur les biens soumis £1 l’impét 
dans l’autre Etat cpntractant. 

Article 57 
Tam; progwm'f 

Nonobstant les .dispdsitions des articles 31 
5. 56, diaque Etat contractant conserve le 
droit de calculer l’impét sur les ‘biens héxé- 
ditaires qui sont réServés a son imposition 
exclusive, d’aprés 1e taux moyen quii serait 
applicable s’il était temi compte de ,l’en- 
semble des biens qui seraient imposables 
d’aprés sa législation interne.

( 

CHAPITRE III' 
Azztre: draft: d’enregixtremefit et droit: d? 

' 

timbre 

Article 38 
Droits - d’enregz'stre‘mem 

1.1 Les droits afférents ’3. un acte ou' un 
jugement soumis é l’obligation de Pente- 
gistrement sont, sous réserve des disposi- 
tions des Paragraphes 2 et 3 ci-aprés, dus 
udans l’Etatv 01‘1 l’acte est établi ou le juge& 
ment rendu. 
Lorsqu’un acte ou u‘n jugement établi ou 
r'endu dans l’un des Etats contractants est 
p'résenté é. l’enregistrement dans l'autre 
Etat contractant, I'es droits applicables déns 
ce dernier Etat sont déterminés suivgnt l’es 
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régles prévues par- 59. législation interne, 
sauf imputation, 1e cas échéant, des droits 
d’enregistrement qui ont été Fergus dans le 
premier Etat sur les droits dus clans cet 
autr'e Etat. 
2. Sous réserve des alinéas a et [7 ci-aprés, 

les actes, constitutifs‘ de sociétés ou modifi- 
catifs du pacte social ne donnent lieu 2‘1 la 
perception du droit proportionnel d’apport 
que dans I’Etat 01‘1 est s'itué le siége statu- 
taire de la société. S’il 's’agit de fusion ou 
d’opération assimilée, la perception est ef- 
fectuée dans l’Etat 01‘1.est§‘~situé 1e siége de 
la société absorbante ou nouvelle. 
4) Le droit d’apport exigible sur les im- 
meubles et les fonds de commerce apportés 
en propriété ou en uSufruit ainsi que le 
droit au bail ou le bénéfice d’une promesse 
de bail .portant sur tout ou partie d’un im- 
meuble n’est Pergu que dans celui des Etats 
contractants sur le territoire duquel ces 
immeuble’s ou ces fOnds de commerce sont 
situés. .

. 

b) Lorsqu’une société ayant son siége so- 
cial dans l’un des Etats contractants et Pos- 
sédant un Qu plusieurs établissements sta- 

bles sur le territoire‘de 'l’a‘utre Etat con- 
tractant procéde é une augmentation de 
capital par incorpoxation de réserves ou est 
imposée £1 raison de ses réserves, l’augmen- 
tation de capital on les réserves sont impo~ 
sées dans les conditions fixées aux articles 
15 v5. 17.

‘ 

3-. Les actes ou jugements portant mutaé 
tion de propriété, d’usufruit d’immeuble 
ou. de fonds de commerce, ceux portant 
mutation de jouissance Ad’im’meuble et les 
actes ou jugements constatant une cession 
dé droit 5. un bail on an bénéfice d’une 
promesse de. bail portant sur tout ou partie 
-d’un immeuble ne‘ peuvent étre assujettis 2‘). 

un droit de mutation et 51 12. time de publi- 
cité fonciére clue dans celui des Etats con- 
tractants sur le territoire duquel ces im- 
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meubles ou ces fonds de commerce sont 
situés. ' 

Article 39 
Droitx de timbre 

Les actes ou effets créés dans l’un des 
Etats contractants ne sont pas soumis au 
timbre dans l’autre Etat contractant lors- 
qu’ils ont effectivement supporté cet im- 
p6t au tarif applicable dans le premier 
Etat, ou lorsqu’ils en sont légalement exo- 
nérés dans ledit Etat. 

TITRE III 
Dispositions diverses 

Article 40, 
Ec/amge de remez'gnement: 

1. Les autorités compétentes des Etats 
contractants échangeront les renseigney 
ments nécessaires pour appliquer les dispo- 
sitions d'e Ia. présente Convention et celles 
des lois intefnes des Etats‘ contractants re- 
latives aux impéts visés par la’ Convention 
dans la mesure 01‘1 l’imposition qu’elles prée 
voient est conforme a 12). Convention. Tout 
renseignement ainsi échangé sera tenu se- 
cret et ne pourra étre communiqué qu’aux 
personnes ou. autorités chargées de l’établis- 
sement ou du recouvrement de's impéts 
visés par la présente C(mvention. 
2. Les, dispositions du paragraphe premier 
ne peuvent en aucun cas étre interprétées 
comme imposant 51 Fun des Etats contrac- 
tants: . .

‘ 

a} .De prendre des dispositions administra- 
tives dérogean‘t .121 sa propre législation ou a 
sa pratique administrativ'e 011 5. celle de . 

l’autre Etat contractant; 
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17) De fournir des rense'ignements qui ne‘ 
pourraient vétre obtenu’s sur la base de sa 
propre législation ou dans 1e cadre de sa 
pratique administrative normale ou de cel- 
les de -1’aut‘re Etat contractant; 
6) De transmettre des renseignem‘ents 'qui 
révéleraient ‘un secret comfnereial, industri- 
el, professionnel =ou un Procédé COmmer- 
cial ou des renseigriernents dont l’a commu- 
nication serait cofitfaire £1 l’ordre public. 

Article 41 
Procédure amiable 

1. Lorsqu’un résident d’un Etat contrac- 
tant estime que les mesures prises par um, 
Etat contractant 011 Pat chacun des d’eux 
Etats entrainment, pour Iui une imposition 
non conforme 5. la pr‘éSente Convention, i1 
Peut, indépendamment des recours Pré'vus 
par ‘la ‘législation nationa‘le de- Ces Etats; 
sournettre son cats 2‘). l’autorité compétente 
de I’Etat co’ntractant ‘dont il‘ est résident, 
2. Cette autorité compétente s’efforcera, 
si la réclamation Iui para’it fondée et si elle 
n’est pas elle-méme en mesute d’apporter 
u'ne solution satisfaisante, d‘e ‘régler 1a ques- 
tion par voie d’accord amiable avec l’auto- 
rité compétente dc l"autre Etat contractant, 
en vue d’éviter une imposition non confor- 
me 5. la Convention. 
3. Les autorités compétentes des Etats 
co'ntract’ants s’efforcent, par voie d’accord 
amiable, de résoudre les difficultés ou dé 
dissiper des doutes auxquels peut dormer 
lieu l’application de la Convention. Elles 
peuvent aussi se concerte‘r en vue d’év‘iter 
121 double impOsitiOn clans les cas non pré- 
vus par la Convention. 
4. Les autorités compétentes des Etats 
contractanfs peuvent communique: directe- 
ment entre elles en vue de parvenir 5. un 
accord comme il est indiqué aux paragra- 
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phes précéclents. Si d'es véchanges de vues 
oraux semblent devoir faciliter cet accord, 
ces échanges d_e vues peuvent avoir lieu au 
sein d’une commission composée de repré- 
sentahts des autorités compétentes des Etats 
contractants. 
5. Les autorités compétentes des deux 
Etats contractants se‘ concerteront pour dé- 
terminer, d’un commun accord et dans la 
mesure utile, les. modalités d’appl'ication de 
la présente Convention. 

Article 42 
Fonctz'onnaz'rey diplomatiqzzes et 

consulaz‘res 

1. Les dispositionsde 1a présente Conven- 
tion ne portent pas atteinte aux priviléges 
fiscaux dont bénéficient les fonctionnaiies 
diplornatiques ou consulaires en Vertu soit 
des régl‘es générales du droit deS gens, soit 
des dispositions d’accords particuliers. 
2. Dans 1a mesure ou, en raison des‘privi- 
léges fiscaux dont bénéficient lés fonction— 
naires diplomatiques ou Consulaire's,- en ver- 
tu des régles générales du droit :de's gens 
011 an}: termes des dispositionsd’accords 
inte’rnationaux Particuliers, Ie revénu 'n’cst 
pas imposable dans ‘l’Etat accréditaire, 1e 
aroit d’imposition est réservé 5 l’Etat accré— 
ditant. ‘ 

3. Aux fins de la présente Convention, les 
membres d’une mission diplomatique ou 
consulaire d’un Etat contractant accréditée 
clans l'autre Etat contractant ou dans un 
Etat tiers qui sorit ressortissants de l’Etat 
acc‘réditant, sont :éputés étre résidents de 
I’Etat accréditant s’ilsy sont soumis aux 
mémes obligations, en matiére d’impéts sur 
le revenu, que les résidents dudit Etat. 
4. La Convention ne s’applique pas aux 
organisations internationales, 51' leurs orga- 
nes et fonctionnaires, ni aux personnes qui, 
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membres de missions diplomatiques ou 
consulaires d’Etat tiers, sont présentes dans 
un Etat contractant et ne sont pas considé- 
rées comme résidentes de‘ll’un ou l’autte 
Etat contractant au regard des impéts sur 
le revenu.

' 

Article 43‘ 
Entréé en wigueur 

La présente Convention sera_approuvée se- 
lon les dispositions constitutionnelles en 
vigueur dans chacun des deux Etats. Elle 
entrera en vigueur le premier jour du mois 
qui suivra l’échange des notifications con- 
statant que, de part et d’autre, il a été 

satisfait :‘1, ces‘rdisp05itions, étant entendu 
qu’elle produira ses effets pour la premiere 
fois: 
7" en ce qui concerne les impo‘ts sur les 
revenus, pour l’imposition des revenus de 
l’année at cours de laqu'elle l’échange des 
notifications aura. eu lieu pu ‘des éxercices 
clos au cours‘ de'cette .année. Toutefois, en 
ce qui concerne les revenus visés aux arti- 
cles 14 a 19, la Convention s’appliquera 
aux sommcs mises en paiement a partir de‘ 
San entrée en vigueug; — en ce 'qui concerne les droits d’enré- 
gistrement et les droits de timbre, pour les 
actes 'ayant acquis date certaine, les_ajugc- 
ments intervenus et les successions ouvertes 
postérieurement £1 l’entré'e en vigueul: de la 
Convéntion. 

‘ ' 

Article? 44 
Dénoncz'dtz'on 

La COnventiori restera en vigueur sa‘n's 1i- 

mitation de durée. 
Toutefois, 7%. Partir'du 1" janvfer de‘ la 
cinquiéme lannée suivant cell‘e‘ de son. en- 

B1‘8 

trée en vigueur, chacun des Gouveme- 
ments contractants peut notifier é l’autre 
son. intention de mettre fin 2‘1 la Présente 
Convention, cette notification deVant‘inter- 
venir avant le 30 juin de chaque année. En 
Ge cas, la Convention cessera de s’appliquer 
é Partir du 1er janvier de l’année suivant 
la date de la. notification, étant entendu 
que les effets en seront limités: — en ce qui concerne l’irnposition des’ re- 

venus, aux revenus acquls ou mls en pales 
ment dans l’année au cours de laquelle la 
notification sera inter‘v‘enge;

' 

—— en ce, qui ‘conceme .les droits d’enre- 
gistrement et les droits de timbre, aux actes 
ayant acquis date certaine, aux jugcments 
intervenus et aux successions ouvettes an» 

plus tard le ‘31 décembre de Vladite année. 
En foi dc quoi les‘ soussignés, dfiment au- 
torisés '21 Cat efifet, ont‘ s‘igné 1a Présente 
Convention. 
Fait en deux eXemplajres 5. Tunis, 1e 28, 

mai 1973. 
Pour 1e GouVememe‘nt de la République 
frangai‘se: 

VALERY GISCARD D’ESTAING‘,
‘ 

Ministre ale l’Ec'onamz'e et tie! Finances. 

Pour 1e uvemement de la République 
tunisienne; 

MOHAMED FITOURI, 
Mim'stre day Finamex. 
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Protocoie 
Au moment de ptocédér 51 la signature de 
la Convention fiscale conclue ce jour entre, 
le Gouvemement de la République fran- 
gaise et le Gouvemement de la République 
tunisienne, les s’oussignés sont convenus 
des déclarations suivantes qui font partie 
intégrante de 12. Convention. 

I. —— Application de‘ Z’arzfz'cle 11 

Pour la détermination des bénéfices d’un‘ 
établissement stable: 
1. Aucune déduction, autre que les rem- 
boursements des dépenses réellement effec- 
tuées, n’est admise au titre des frais de 
siége de l’entreprise ou de l’un quelconque 
de ses autres établissements comme rede- 
vances, honoraires ou autres paiements ana- 
logues au titre de licences d’exploitation, 
de brevets ou d’autres droits analogues, ou 
de commissions pour des services rendus 
ou pour une actiVité de direction on sauf 
clans 1e cas d’un établissement bancaire, 
des intéréts sut des sommes prétées au 
siége de l’entreprise On A l’un quelconque 
de ses autres établissements. 
2'. Une quote-part des dépenses commu- 
nes effectiv’e’s de direction et des frais gé- 
néraux du siége de l’entreprise est imputée 
aux résultats des différents établissements 
stables de l’entreprise au prorata du chiffre 
d’affaires réalisé par chacun d’eux, 011, a 
défaut, selon toute autre méthode appro- 
pnée. 
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II. #— Applz'mtz'oiz d9 l’article 29 

1. Pour la déterrnination du crédit prévu 
5. Particle 29 paragraphe 1, il est fait appli- 
cation de la' for‘mul'e suivante 
100 — (25 + t) ~—- dams laquelle la lettre If 

2‘ 

correspond au taux de l’impét prélevé '21 la 
source en Tunisie sur les dividendes. 

2-. Pour les dividendes versés par des so- 
ciétés tunisiennes et qui bénéficient effec- 
tivemenf du taux réduit sur les revenus dc 
Valeurs mobiliéres en vertu d’u paragraphe 
4 de l’article 4 de 19. Id n° 72-58 du 27 
ayri] .1972, portant création d’un régime 
particulier pour les industries produisant 
pour l’exportation, 1e crédit prévu 2‘1 l’alinéa 
1 ci-dessus est déterminé selon Ia' formule: 

100 _ (20 + t)
2 

Fait £1 Tunis, 1e 28 mai 1975. 
Pour 1e Gouvemement de la Réfiublique 
frangaise: 

VALERY GISCARD D’ESTAING, 
Ministre ale I’Economie et de: Finance; 

Pour 1e Gouvemement de la République 
tunisienne: 

MOHAMMED FITOURI, 
Mim'xtre ales Pimmw. 
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1972. The treaiy will enter into force 072‘ #28 date when all thing; have been (10122 
to. give the treaty force of law in Imzel and Singapore. 

TEXT 
The Government of the Republic of Singa— 
pore and the Government of the State of 
Israel, 

' ' 

Desiring to conclude 3. Convention for the 
avoidance of double taxation .and the preé 
vention of fiscal evasion with respect to 
taxes on income, 
Have agreed as follows: 

Article 1 
Permml- nape 

This Convention shall apply to Persons 
who are residents of one or both of the 
Contracting States. 

Article 2 
Taxes covered 

1. This Convention shall apply to taxes 
on income imposed on behalf of each 
Contracting State irrespective of the man- 
ner in which they are levied. 
2. The existing taxes which are the sub- 
ject of this Convention are — 

(a) in Singapore; 
the income tax (hereinafter referred to as 
“Singapore tax”); 
(5) in Israel:

‘ 

(1') .the income tax (including capital 
gains tax and company tax); ' 

('ii) the security leV‘y;
‘ 

(hereinafter referred to as “Israeli tax”). 

3. This Convention shall also apply to 
any other taxes of a substantially similar ' 

character which are subsequently imposed 
in addition to, or. in place of, the existing 
taxes. ‘ 

4. If by reason of changes made in the 
taxation law of either Contracting State, it 

seems desirable to amend any article. of this 
Convention Without affecting the general 
principles thereof the necessary amend- 
ments may be made by mutual consent by 
means of an exchange of diplomatic notes 
or in any other manner in accordance with 
their constitutional procedures. 
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Aflicle 3 
General definition: 

1. In this Convention, unless the context 
otherwise requires: 
(a) the term “Singapore” means the Re- 
public of Singapore: 
(5) the term “Israel” means the State of 
Israel; 

(5) the terms “a Cohtracting State” and 
“the other Conrtracting State” mean Singa- 
pore or Israel, as the context requires; 
(a!) the term "tax" means Singapore tax 
or Israeli tax, as the'context requires; 
(e) the term “person” comp-rises an indi- 
vidual, a company and any other body of 
persons which is treated as an entity for 
tax purposes; 
(f) the term “company” means any body 
corporate or any entity which is treated as 
a body corporate for tax purposes; 
(g) the terms “enterprise of a Contracting 
State” and “enterprise of the other Con- 
tracting State” mean respectively an enter- 
prise carried on by a resident of a Con- 
tracting State and an enterprise carried on 
by a resident of the other Contracting 
State; 

(b) the term “competent authority” means, 
in the case of ZSingapore, the Minister for 
_Finance or his authorised represéntative; 
and in the 'case of Israel; the Minister of 
Finance or his authorised representative. 
2.’ As regards the application of this Con- 
vention by either Contracting State any 
term not otherwise defined shall, unless 
the context otherwise requires, have the 
meaning which it has under the laws of 
that Contracting State relating to the taxes 
which are the subject of this Convention. 

Article 4 
Fiscal domicile 

1. For the purposes of this Convention, 
the term “resident of a Contracting State” 

means any person Who, under the law of 
that State, is liable to taxation therein by 
reason of his domicile, residene, Place Of 
management or any other Criterion of a 5d- 
milar nature.

' 

2. Where; by reason of the Provisions of 
paragraph 1 an individual is a resident of 
both Contracting States, then his case shall 
be determined in accordance with the’foly 
lowing rules:

7 

(a) he shall be deemed to be a resident 
of the Contracting State in which he has 
a. permanent home available to him. 
If he has a permanent home available to 
him in both Contracting States, he shall be 
deemed to be a resident of the Contracting 
State with which his personal and econo- 
mic relations are closer (centre of vital 
intefests); - 

(12) if the Contracting Sta-t-e in which he 
has his centre of vital interests cannot be 
detarmined, or if he has not a permanent 
home available to him in either Contrac~ 
ting State, he shall be deemed to be a 
resident of the Contracting State in which 
hé has an habitual abode; 
(c) if he has an habitual abode in both 
Contracting States or in neither of them, 
the Competent authorities of {he Contrac- 
ting States shall settle the question by mu- 
tual agreement.

‘ 

3. Where, .by reason of the provisions of 
paragraph 1 a person other than an indi- 
vidual is a. resident of both Contracting 
States, then it shall be deemed to be a re- 
sident of the Contracting State in which 
the control and management of its business 
is exercised. 

Article 5‘ 
Permanent extazblz'xlament 

1. For the purposes of this Convention, 
the term fpermanent establishment” means 
a fixed place of business in» which the 
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business of the enterprise is wholly or 
partly carried on. 
2. The term “Permanent establishment” 
.shall include especially: 
(4) a place of management; 
(I?) a branch; 
(c) an office; 
(d) a fa'ctory; 
(e) a workshop; ' 

(f) a mine, oil well, quarry or other' place 
of extraction of natural resources; 
(g), a plantation, farm; orchard or vine- 
yand; 
(/9) a building site or construction or in- 
stallation or assembly project which exists 
for more than six months. 
3. The term. "Permanent establishment” 
shall not be deemed to include: 
(a) the use of facilities solely for the pur- 
pose of storage, display or delivery of 
goods or merchandise belonging to the 
enterprise; 
([7) the maintenance of a stock of goods 
or merchandise belonging to the enterprise 
solely for the purpose of storage, display 
01: delivery; 
(6). the maintenance of a‘ stock of gOOds 
or merchandise belonging to the enter- 
prise solely -for the purpose of processing 
by another enterprise; 
(4’) the maintenance of a fixed place of 
business solely for the purpose of pur- 
chasing goods or merchandise, or for 
collecting information, for the enterprise; 
(9) the maintenance of a fixed place of 
business solely for the purpose of adver- 
tising, for ‘the supply of information, for 
scientific research or for similar activities 
which have a preparatory or auxiliary cha- 
racter, ‘for the enterprise. 
4. An enterprise of a Contracting State, 
notwithstanding it has no fixed place of 
business in the other Contracting State, 
shall be deemed to. have a permanent estaL 

TEXT 

blishment in that othef Contracting State 
if it carries on s'uperviSory activities therein 
for more than six months in connection 
with a construction, installation or assem— 
bly project which is being undértaken in 
that other Contracting State.

' 

5. A person acting in a Contracting State 
on behalf of' an enterprise of the other 
Contracting State (other than an agent of 
an independent status to Whom paragraph 
6 applies) notwithstanding he has no fixed 
plate of business in the formgr Contrac~ 
ting State shall be deemed t9 be‘a perma- 
nent establishment in the' first-rhéntioned 
Contracting State if ~— 
(4) he has, and habitually exercises a ge- 
neral authority in the first-mentioned Con- 
tracting State to conclude contracts in the 
name of the enterprise; ' 

or
1 

(5) he maintains in the first-mentioned 
Contracting State a 'stock of goods or mer- 
chandise belonging to the enterprise from 
which he regularly fills orders on behalf of 
the enterprise.‘

' 

6. An enter-prise of a Contracting State 
shall not be deemed 'to have a permanent 
establishment in the other Contracting 
State merely because it carries on business 
in that other Contracting State through a 
broker, geneqal. commission agent or any 
other agent ("bf 32m independent status, 
where such persons are aCtinng'in Ithe ordi» 
nary course of their business. 

7. The fact that a company which is a 
'resideht of a Contracting State controls or 
is controlled by a company which is a re- 
sident of the other Contracting State, or 
which carries on business in that other 
Contracting State (whether thIOugh a pef-

‘ 

mane‘nt establishment or other-Wise), _shall 
not of itself constitute for either cempany 
a permanent establishment of the other. 
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Article 6 
Imome from immovable property 

1. Income from immovable property may 
be taxed in the Contracting State in which 
such property is. situated: 
2. The term “immovable property” shall 
be defined in accordance with the law of 
the Contracting State in which the proper- 
ty in question is situated. The term shall 
in any case include property accessory to 
immovable property, livestock and equip- 
ment used in agriculture and forestry, 
rights to which the provisions of general 
law respecting landed property apply, usu- 
fr-uct of immovable property and rights to 
variable or fixed payments as condemtion 
for the working, of, or the right to work, 
mineral deposits, sources and other natu- 
ral resources; ships, boats and aircraft shall 
not be regarded as immovable property. 
3. The provisions of Paragraph 1 shall 
apply to income derived from the direct 
use, letting, or use in any other form of 
immovable property. 
4. The provisions of paragraphs 1 and 3 
shall also apply to the income from im- 
movable proper/[y of an enterprise and to 
income from immovable prepenty used rfor 
the performance of professional services. 

Aflz'cle 7 
Business profit: 

1.. The profits of an enterprise of 21 Con- 
tracting State shall be taxable only in that 
State unless the enterprise carries on bu- 
siness in the other Colltracting State 
through a permanent establishment situated 
hherein. If the enterprise carries on busi- 
ness as aforesaid, the Profits of the enter- 
prise may be taxed in the other State but 
only so much of them as is attributable to 
that permanent establishment; 
2. Where an enterprise of a Contracting 
State carries on business in the other Con- 

tracting State through a permanent esta- 

blishment situated therein, there shall in 
each Contracting State be attributed to that 
permanent establishment the Profits which 
it might be expected to make if it were 
a distinct and separate enterprise engaged 
in the same or similar activities under the 
same of similar conditions and dealing 
Wholly independently with the enterprise 
of which it is a permanent establishment. 
3. In the determination of the profits of 
a permanent establishment, thete shall be 
allowed as deductions expenses which are 
incurred for the purposes of the Permanent 
establishment including executive and ge- 
neral administrative expenses so incurred, 
Whether in the State in which the perma- 
nent establishment is situated or elsewhere. 
4. No profits shall be attributed to a per- 
manent establishment by reason of the 
mere purchase (including transportation) 
by that permanent establishment of goods 
or merchandise for the enterprise.

V 

5. Where profits include items of incOme 
which are dealt with separately in other 
Articles of fihis Convention, then the pro- 
visions of those Articles shall not be 
affected by the provisions of this Article. 

Article8 
Shipping and air tmmpon‘ 

1. Profiles which an enterprise of 21 Con- 
tracting State derives from the operation 
of ships or aircraft in international traffic 
shall be exempt from tax of the other Con- 
tracting State. 
2. The provisions of paragraph 1 of this 
Article shall likewise apply in respect of 
panticipations in pools, in a joint business 
or in an international operations agency of 
any kind by enterprises engaged in the 
operation of ships or aircraft in interna- 
tional traffic. 
3. The exemption mentioned in paragraph 
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1 of this Article shall not affect the pro- 
visions of Article 13 as regards [the taxa- 
tion of employees of enterprises of either 
Contracting State engaggd in the operation 
of ships and aircraft in international trazfé 

fic. 

Article 9
- 

Anocz'ated enterprise: 
Where

‘ 

(a) an enterprise of a Contracting-State 
participates directly or indirectly in the 
management, control or capital of an en- 
terprise of the other Contracting State,. or 
(12 ) the same per-sons participate directly 
or indirectly in the management, Control 
or capital of an enterprise of a Contracting 
State and an enterprise of the other Con- 
tracting State, 
and in either case conditions are made or 
imposed between the two enterprises in 
their commercial or financial relations 
which differ from those which would be 
made between independent enterprises, 
then any profit-s_ which would, but for 
those conditions, have acCrued to one of 
the enterprises, but5 by reason of those con- 
ditions, have not so accrued, may be in,- 

cluded in the profits of that enterprise and 
taxed accordingly. 

Article 10 
Dividend;

I 

1. Dividends Paid by a company resident 
in a Contracting State to a resident of the 
other Contracting State who is subject 'to 

tax in that other Comm-sting State in res- 
pect of such dividends shall be exempt 
from any tax in the first-mentioned Con- 
tracting State which is charge-able on divi- 
dends in addition to the tax chargeable in 
respect of the profits or income of the 
company. 
2. The term “dividends” as used in this 
Article means income from shares as well 

TEXT 

as income assimilated to income from 
shares according to the taxation law of the 
Contracting State of which the company 
making the distribution is a resident.

> 

3. The provisions’ of paragraph 1 shall 
not apply if the recipient of the dividends, 
being a resident of a Contacting State, has 
in the other Contracting State, of which 
the company paying the dividends is a 
resident, a permanent establishment with 
which the holding by virtue of which .the 
dividends are paid is effectively connected. 
In such a case, the provisions of Article 7 
shall apply. 
4. Where a company which is a resident 
of a Contracting State derives profits or 
income from the other Contracting State, 
that other Sta/cc may not impose any tax 
on the dividends paid by the company to 
persons who are not residents of that other 
State, or subject the company’s undistfi- 
bated profits to a tax on undistributed 
profits, even if the dividends “paid or un- 
distributed profits consist wholly or partly 
of profits or income arising in such other 
State. . 

5.1 (a) Dividends shall be deemed to 
arise in Israel if paid by a company resi- 

dent there. 
(5) Dividends shall be deemed to arise in 
Singapore_ , 

-

. 

(i) if paid by a company resident there, 
out of profits accumulated after 1965; or 
(ii) if Paid by a company resident there 
out of Profits accumulated before 1966, 
and qualifying as dividends arising in 
Singapore under Article VII of the 1968 
Double Taxation Agreement between 
Singapore and Malaysia. 

Article 11 
Interext 

1. Interest arising in a Contracting State 
and paid to a resident of the other Con- 
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tracting State may be taxed in that other 
State. 
2. However, such interest may be taxed 
in the Contracting State in which it arises, 
and‘according to the law of that State, but 
the tax so charged shall not exceed: 15 per 
cent of the gross amount of the interest. 
The competent authorities of the Contrac- 
ting States shall by mutual,agreemenyt settle 
the mode of application of this limitation. 
3. The term “interest”' as used in this 
Article means income from Government 
securities, bonds or debentures, Whether or 
not secured by mortgage and whether or 
not carrying a right "to participate in pro- 
fits, and debt-claims of every kind as well 
as all ohher income assimilated to income. 
from money lent according to the taxation 
law of the State in which the indome afisesz- 
‘4. The prOvisions of paragraphsrl and 2 
shall not apply if the recipient of the 
interest, being a resident of a Contracting 
State; has in' the Other Contracting State 
in which the interest yanises, a permanent 
establishment with which the debt-claim 
from which the interest arises is effectively 
connected. In such a case, the provisions ‘ 

of Article 7 shall apply. -' 

5. Interest shall be deemed to arise in a 
Contracting State When the payer is that 
State itself, a political sub-division, a local 
authority or a resident of that State. Where, 
however, the pegson payirig the interest, 
whether hga is a resident of a Co'nrbracting 
Stzixte or not, has in a Contracting State a- 
perma-fient establishment in connection 
with which the indebtedness on which the 
interest is paid was incurred, and such 
interest is borne by such permanent esta- 
blishment, :then such interest shall be deem- 
ed to arise in '.-the‘ Contracting State in 
which the Permanent establishment is si- 

tuated. '
‘ 

6. Where, owing to a special relationship 

between the payer and the recipient or her 
tween both of them and some other pet- 
son, the amount of the interest paid, 
having regard .to the debt-claim for which 
it is paid, exceeds the amount which would 
have been agreed upon by the Payer and 
the recipient in :the absence of such rela- 
tionship, t-he pnovlisions of this Article 
shall apply only to the last-mentioned 
amount. In that 'case, the excess part of the 
Payments shall remain taxable according 
to the law of each Contracting State, due 
regard being had to the other provisions of 
this Convention. 

Article 12 
Royalties 

1. Royalties arising in a Contracting State 
and paid to a resident of the other Con- 
tracting State shall be taxable only in that 
other State. However, the tax So charged 
shall not exceed 15 per cent of the amount 
of such royal-ties. 

‘

- 

2. The term “royalties” as used' in this 
Article means payments of any kind re- 

ceived as a consideration for 3the use of, 
or the rig-ht to use, any copyright of scien— 4 

t‘ific work; any patent, trade mark, design 
or model, plain, secret formula or proCess, 
or for the use of, or the right to use, in- 

dustrial, commercial; or scientific equip- 
ment, or for informatibn concerning in- 

dustrial, or scientific experience. 
3. The provisions of Paragraph 1 shall 
not apply if the recipient of the royalties, 
being a resident of a Contracting State, has 
in the other Contracting State in which 
the royalties arise a permanent establish; 
ment .With which the right or property 
giving rise to the royalties is effectively 
connected. In such a.case, the provisions 
of Article 7 shall apply. . 

4'. 
' Where, owing to a special relationship 

between the payer and the recipient or 
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bétw’een both Of them and Some other 
person, the amount of the royalties paid, 
having regard to the use, right or infor- 
mation for which they are paid, exceeds 
the amount which would have been agreed 
upon by the payer and the recipient in 
the absence of such relationship, the pro- 
visions of this Article shall apply Only to 
the last-mentioned amount. In that case; 
the e'xcess part of the payments shall re- 
main (taxable‘a'ccording to (ohe law of each 
Cdntnac-hing State, due' regard being had to 
theother provisions of this Convention. 
5, Royalties shall be deemed to arise in a 
Contracting State whén the Payer is that 
State itself, a political subdivision, a local 
authority or a resident of that‘State’. Where, 
however, the person paying the royal-ties, 
whether he is,a resident of a Contracting 
State or not, has in- a Contracting State a 
permanent establishment in connection 
with which the obligation to pay the 
royalties was incurred, and such royalties 
are borne by such penmanent establishment, 
then such :oyalties shall be deemed to 
arise in the Contragting State in which the 
permanent establishment is situated. 

_ Article 13 
Pa‘xomzl .rerw'ce; 

1. Subject to- the provisions of Articles 
14, 16, 17‘ and 18, salaries, wages and 
other similar remuneration or income for 
personal (including, professional) services 
derived by a “resident of -a Contracting 
State, shall be taxable only in (chat Con- 
tracting State; unless the services are Per- _ 

formed in the other Contracting State. If 
the services are so performed, such remu- 
neration Or income as‘ is derived therefrom 
may be taxed in that other Contracting 
State. 

2. -Notwithstanding the provisions of pa- 
ragraph: 1, remuneration or income‘ denived 

TEXT 

by a resident of a Contracting State for 
pérsonal (including professional) services 
Performed in the other Contracting State 
shall be exempt from tax of that other 
Contracting State if — . 

(a) vbhe recipient is Present in the other 
Contracting State for a period or Periods 
not exceeding in the aggregate 183 days 
in the calendar year cdn‘cerned; a-rrd' 

(é) the remuneration or income is paid 
by or on ‘behalf of, a person who is a‘ 

resident of thé firstrmentioned Contracting 
Sfate“; and ' 

(a) the remuneration or income is not 
borne by a permanent establishment which 
that person has in 'the other Contracting 
State, ‘ 

3. A resident' of a Contracting State shall 
be exempt from tax in the other Contrac- 
ting Stafe on remuneration for services 
performed on ships or aircraft in inter- 

national traffic. 

- Article 14 
Director! fees 

Directors’ fees and similar payments de- 
rived by a resident of a Contracting State 
in his capacity as .a member of .the board 
of directors of a company which is a resi- 
dent of the other Contracting; State may 
be taxed in that other_ Contracting State. 

Article 15 
Artixts and athlete: 

1. Notwithstanding the provisions of At- 
ticle 13, income derived by public enter- 
tainers, such- as theatre, motion picture, 
radio or television a-fitists, and musicians, 
and by athletes; from. their personal ser- 
vices'as ‘such may be 'ta'xed in the Con- 
tracting State in which these services are 
penfomned. 
2.‘ The ~provisions of Paragraph 1 shall 
not apply tofremu'neration or profits, sa- 
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laries, wages and simila: income derived 
from services rendered in a Contracting 
State by public enteftainers if the visit to 
that Contracting State is substantially sup— 
ported by public funds of the Government 
of“ the other Contracting State. 
3. Where the services mentioned in para- 
graph 1 are Provided in a Contracting 
State by an enterprise of the other Con- 
trading State the profits derived from 
Providing these services by such an enter- 
prise may be taxed in the first-mentioned 
State unless the enterprise is substantially 
supported from the public funds, of the 
Government of the‘ other Contracting 
State in connection with the provision of 
such services. 
4. For the punposes of this Article the 
term “Govemment” shall include any local 
authority or statutory body of either Con- 
tracting State. 

Article 16 
Public funds 

1. Remuneration paid by, or out of funds, 
created by a Contracting State, a political] 
sub-division, a local authority or a statu-l 

tory body thereof to any individual in res- 
pect of an employment shall be taxable 
only 'in that State. If, however, the 6111-: 

ployment is exercised in the other Con- 
tracting State by a resident of that other; 
State not being a citizen or national of the 
first-mentioned State, the remuneration 
shall be taxable only in that other State. 
2. The provisions of Articles 13 and 14 
shall apply to remuneration in respect of 
an employment in connection with any 
business carried on by a Contracting State, 
a Political subdivision, a local authority or 
_a statutory body thereof for the purpose of 
profits. 
3. For the purposes of paragraph 1, the 
tenm “a citizen or national” in the case

l 

C8 

'of Israel includes any individual t is 
eligible. -to Israeli citizenship according to 
the laws of Israel. 

Article 1 7 
Teacherx 

An individual who is a resident of a Con- 
tracting State immediately before making 
a visitto the other Contracting State, and 
who, at the invitation of any university, 
college, school or other similar educatio- 
nal institution, which is recognised by the 
competent authority in that other Contrac- 
ting State, visits that other Contracting 
State fof a period not exceeding two years 
solely for the purpose of teaching or re- 

search or both at such educational insti- 

tution shall be exempt from tax in that 
other Contracting State on his remuner- 
ation for such teaching or mesearch. 

Article 18 
Studenix and trainee: 

1. An individual, who immediately be- 
fore visiting a Contracting "State, is a re-' 
sident of the other Contracting State and 
is temporarily present in the first-mentioned 
Contracting State solely as a student at a 
recognised university, college or school in 
that first—mentioned Contracting State, or 
as a business apprentice therein, shall be 
exempt from tax in the first-mentioned 
“Contracting State in respect of — 
(a) all remittances from the other Con- 
tracting State for the purposes of his main- 
tenance, education, or training; and 
(b) any remuneration for personal services 
rendered in the firstwmentioned Contrac- 
ting State with a View to supplementing 
the resources available to him for such 
pubposes. 
2. An individual, who immediately be- 
f:0re visiting a Contracting State, is a re- 
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sident of the other Contracting State and 
is temporarily present in the first-men- 
tioned Contracting State for a period not 
exceeding three years for the Purpose of 
study, research or training solely as a re- 
cipient bf 21 giant, allowance or award 
from a scientific, educational, religious and 
charitable organisation or under a techni- 
cal assistance programme entered into by 
the Government of one of the Contracting 
States, shall be exempt from tax in the 
first-mentioned Contracting State on— 
(a) 'the amount of such grant, allowance 
.or award; and. 
([7) any remuneration for Personal services 
rendered in the first-mentioned Contrac- 
ting State provided such services are in 
connection with his study, research or 
training or are incidental thereto. 
3. An individual, who immediately before 
visiting a Contracting State, is a resident 
of the other COntracting State and is tem- 
porarily present in the first-mentioned 
Contracting State for a period not ex- 
ceeding twelve months solely as an em- 
ployee of, or undér contract with, the 
Government or an enterprise of the se- 
cond-mentioned Contracting State for the 
purpose of acquiring technical, profes- 
sional or business experience shall be 
exempt from tax in the first-mentioned 
Contracting State on ——v ' 

(a) all remittances from the second-men- 
tioned Contracting State for the purposes 
of his maintenance, education or training; 
and 
(b) any remuneration for personal services 
rendered in the first-meritioned Contrac- 
ting State, provided such services are in 
connection with his studies or training or 
are incidental thereto, in an amount not 
in excess of 12,000 Singapore dollars or 
its equivalent in Israeli currency. 
4. 'For the purpose of this Article the 

TEXT 

term “Government” shall include any 10,- 

ca-l awthority, or statutory body of either of 
the Contracting States. 

Article 19 
Limitation of relief 

Where this Convention provides (with or 
without other conditions) that income 
from sources in a Cbntracting State shall 
be exempt from tax, or taxed at a reduced 
rate in- that Contracting State and under 
the laws in force in the other Contracting 
State the said income is subject to tax by 
reference to the amount thereof which is 

remitted .to‘ or received in that other Con- 
tracting State and not by reference to the 
full amount thereof, then the exempt-ion 
or reduction of tax to be allowed under 
this Convention in the first-mentioned 
Contracting State shall apply to so much 
of the income as is remitted to or received 
in that other Contracting State. 

Article 20 
Elimination of double Taxation 

I. 'Subject‘ to the laws of Singapore ze- 
garding the allowance as a credit against 
Singapore tax of \tax payable in any co’un- 
try other than Singapore. Israeli tax pay- 
able in respect of income derived from 
Israel shall be allowed as a credit against 
Singapore tax payable in respect of that 
income. Where such income is a dividend 
paid :by a company which is a resident of 
Israel to a company which is a resident of 
Singapore and which owns not less than 
25‘ per cent of the share capital of the 
company paying the dividend, the credit 
shall take into account Israeli tax payable 
by that company in respect of its income. 
The credit shall not, however, exceed that 
part of 'the Singapore tax, as computed be- 
fore the credit is given, which is appro- 
priate ‘to such item of income. 
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2; The term “Israeli tax payable” shall 
be deemed to include the amount of Israeli 
tax which would have been paid if the 
Israeli tax had not been exempted or re- 
duced in accondance with the special in- 

centive laws designed to promote economic 
development in Israel, effective on the 
date of signature of this Convention, or 
which maybe introduced in future in the 
Israeli taxation laws in modification of, or 
in addition to, the existing laws. 
3. Subject to the laws of Israel regarding 
the_a.llowances as a credit against Israeli 
tax of tax payable in any country other 
than Israel, Singapore tax payable in ms- 
peat ‘of income derived from Singapore 
shall be allowed as a credit against Israeli 
tax payable in respect of that income. The 
credit shall not, however, exceed that part 
of :the Israeli tax, as Computed before the 
credit is given, which is appropriate to 
such item of income. Where such ingbme 
is a diVidend paid by' a company which is 
a resident of Singapore to a company 
which is a resident of Israel and which 
owns not less than 25 per cent of the 
share capital of the company paying the 
dividend, such dividend shall be excluded 
from the basis upon which Isnaeli tax is 

imposed. 
4. The term “Singapore Ttax payable” shall 
be deemed to include the. amount of Singa- 
poré tax which would have been paid if the 
Singapore vtax 'had not been exempted or 
reduced in accordance with the special Em- 
centive laws designed tb promote economic 
development in Singapore, effective on the 
date of signature of this Convention, or 
which may be introduced in future in the 
Singapore taxationv laws in modification of, 

' or in addition to, the existing laws. 
5. The provisions of paragraphs 2 and 4 
of this Article shall not apply to royalties 
as ciefined in paragraph 2 of Article 12. 

'C10 

Article 21 
N w-diurz‘minatz'on 

1. The nationals of a _C0ntracting State 
shall not be subjected in the other Con- 
tracting State to any taxation or any re- 

quirement connected therewith which is 

other or more burdensome than the taxa- 
tion [and‘ connected requirements to which 
nationals of that other Sta-be in the same 
circumstances are or may be subjected. 
2. The term “national” means — 
(a) in respect of Singapore 2111 individu- 
als possessing the citizenship of Singapore 
and all legal persons, partnerships, asso- 
ciations and other entities fieriving their 
status as such from the laws in force in 
Singapore; 
([7) in respect of Israel all individuals 
possessing the nationality of Israel and all 
Legal persons, partnerships, associations 
and other entities deriving their status as 

such from the laws. in force in' Israel. 
3. The taxation ,on a permanent establish- 
ment which an enterprise of a Contracting 
State has in the other Contracting State 
shall not be less favourably levied in that 
other State than the taxation levied on 
enterprises of that other State carrying 
on the same activities. 
This provision shall not be construed as 
obl-iging a Contracting. State to grant to 
residents of the other Contracting State 

any personal allowances, reliefs and re- 

ductions for taxation purposes on account 
of civil status or family responsibilities 
which it grants to its own residents. 
4. Enterprises of a Contracting State, the 
capital of which is wholly or partly owned 
or controlled, directly or indirectly, by one 
or more residents of the other Contnacting 
State, shall not be subjected in the first— 

mentioned Contracting State to any taxa- 
tion or any requirement connected there- 
w-ilth which is other or more burdensome 
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than the taxation and connected require- 
ments to which other _sirnilar’ enterprises. of 
that first-mentioned State are or may be 
subjected. 

5. In this Article the term “taxation” 
means taxes which are the subjept of this 
Convention.

' 

Article 22 
Mutual agreement procedure 

1. Where a resident of a Contracting State 
considers that the actions of one or both of 
the Contracting States result or will re- 

sult for him in taxation not in accordance 
with this Convention, he may, nothwith- 
standing the remedies provided~ by the 
national laws of those States, present his 
case to the competent authority of the 
Contracting State of which he is :a res-i- 

dent. 

2. The competent authority shall endea- 
VOur, if the objection appears to it to be 
justified and if it is not itself able to 
arrive at an appropriate solution, to resolve 
the .case by mutual agreement with the 
competent authority of the othér Contrac- 
ting State, wdth a View to ‘the. avoidance of 
taxation not in accordance with the Con- 
vention. - 

. , 

3. The competent authorities of the Con- 
tracting States shall endeavour to resolve 
by mutual agreement any difficulties or 
doubts arising as to the interpretation or 
application of the Convention. They may 
also consult together for the elimination of 
double taxation in cages not provided for 
in the Convention. 
4. The competent authorities of the Con- 
tracting States may communicate with each 
other directly for the purpose of reaching 
an agreement in the sense of the pre- 
ceding paragraphs. 
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Article 23 
Exchange of information 

1. The competent authorities of the Con; 
tractingStates shall exchange such infor- 
mation as is necessary for the carrying out 
of this Convention and of the domestic 
laws of the Contracting States. concerning 
taxes Covered by this‘Conven-hion insofar 
as the taxation thereunder is in accordance 
with. this Convention. Any information so' 
exchanged shall be t-reat’ed as Secret and 
shall not‘ ‘be disclosed to any persons, 0: 
authorities other than ‘thOSe concerned with 
the assessment or collection of ‘the taxes: 

which are the subject of this Convention. 
2. In no case shall the provisions of para- 
graph 1 be- construed so as to. impose on 
one of the Contracting States the obliga; 
tion: 7 

(a) to carry out administratiVe measures at 
variance with the laws or the administra- 
tive practice of that or 'of the other Con— 
tracting State ; 

([7) to supply particulars which are not 
obtainable under the. IaWs or in the normal 
course of the administration of that or of 
-the' other Contracting State; 
(a) 'to supply inforr‘natidn which would 
disclose any trade, business, industrial], 
commercial or professional secret or trade 
prOcess, or informatiOn, the disclosure of 
which would be contrary to public Policy. 

Article 24 
Diplomatic and annular officialx 

1. Nothing in this Conventibn shall affect 
the fiscal privileges of diplomatic or con- 
sular officials under the general rules of 
international law or under the Provisions 
of special agreements. 
2. The Convention shall not apply to In- 
ternatic’mal Organisations, to organs or offi- 
cials thereof and to persons who are mem- 
bers of a diplomatic or consular mission of 
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2. Third State, being present in a Contrac- 
ting State and not treated in either Con- 
tracting State, as residents in respect of 
taxes on income. 

Article 25 
Entry into force 

This Convention shall come into force on 
the date when ‘the last of all such things 
shall have been done in Singapore and in 
Israel as are necessary to give this Con- 
vention the force of law in Singapore and 
Israel respectively, and shall thereupon 
have effect —- 
(a) in Singapore: 
as respects Singapore tax for years of as- 
sessment beginning on or after the first 
day of January 1972; 
(b) in Israel: 
as respects Israeli tax for assessment years 
which correspond to years of income be~ 
ginning On or after the first day of Apnil 
1971. 

Article 26 
Termination 

This Convention shall continue in effect 
indefinitely, but the Government of either 
of the Contracting States may, on or be- 
fore 30 June in any calendar year (riot 
earlier than the year 1976), give to the 

C12 

other Contracting Government written no- 
tice of termination and, in such event, this 
Convention shall cease to be effective — 
(a) in Singapore: 
as respects Singapore tax for 'the years of 
assessment beginning on the first day of 
January of the calendar year next following 
that in which such notice is given; w 

([7) in Israel: 
as respects Israeli tax for assessment years 
beginning on :the first day of April of the 
calendar year following that in which such 
notice is given. 

IN WITNESS WHEREOF the undersign- 
ed, being duly authorised thereto by their 
respective Governments, have sign_ed this 

Convention. 
Done in Jerusalem, in duplicate the twen- 
ty-seventh day of September of the year 
1971 in the English language. 

For the Government of 
the Republic of Singapore: WAN FOOK HOY 
For the Government of 
the State of Israel: 
MOSHE NEUDORFER 
Made this 20th day of May, 1972. 
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ANDEAN PACT: DOUBLE TAXATION CONVENTIONS 

DECISION N0 40 
The COMMISSION OF THE CARTA- 
GENA AGREEMENT, 
IN ACCORDANCE WITH: Article 89 of 
the Cartagena Agreement and article 47 
of Decision No, 24 of this COmmission. 
WHEREAS, pursuant to initiative of the 
Board, the Commission must approve a 
convention for the avoidance of double 
taxation between Member Countries, and, 
Likewise, it must approve a model con- 
vention for subscribing to agreements on 
dOubIe taxation between Member COun- 
tries. and other countries ofifiside the sub- 
region. 

DECIDES: 
Article Ist: The Convention for the Avoid—

I 

ance of Double Taxation between Member 
Countries, attached hereto as Annex ‘I, is 

hereby approved. 
Article 2124’: The Model Convention for 
the Avoidance of Double Taxation be- 
tween Member' Countries and Other Coun- 
tries Outside the Subregion, attached hereto 
as Annex II, is hereby approved. 
Article 3721: Before June 30th, 1972, the 
Member Countries shall adopt the neces- 
sary measures to implement the ConVen- 
tion for :the Avoidance of Double Taxaticm 
between the Member Countries, in order 
that the same may enter into force in ac- 
cordance with the provisions of Article 21 
of said Convention. 

Artitle 41%: Should there be any difficul- 
ties or doubts arising out of the applica- 
tion of the Convention for the Avoidance 
of Double Taxation between Member 
Countries,‘that cannot ‘be solved through 
the consultation proceedings, referred to in 
Article 20' of said Convention, the Perti- 
nent information shall be submitted" to the 
Fiscal Policy Council for ifs censideration. 
If the' intervention of the Council is not 
cond‘udve -to the solution of the problem, 
the Member Countries may resort to the 
Proceedings established in Section D of . 

Chapter II of the Ca-r‘tagena Agreement. V 

'-

, 

For the purposes of this article, the Fiscal 
Policy Council may! convene at the request 
of any Membér Country. 
Article 5th: The convent-ions for the avoid- 
ance of double taxation that the Member 
Countries may subscribe with other Couns 
tries outside the Subregion, shall be guided 
by the Model Convention referred to in 
article 2nd of this Decision. - 

Before subscribing such conventions, each 
Member Country shall hold consultations 
with the other Member Countries, within 
the FisCal Policy Council. 
Article 61%: The Member Countries that 
have subscribed conventions for the aVoid- 
ance of double taxation Prior to the date 
of this Decision, shall endeavor to hat: 
monize fihe provisions of such conventions 
with those of the Model Convention.

‘ 
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ANDEAN PACT: 
‘ DOUBLE TAXATEON CONVENTEQNS‘ 

TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION SUPPLEMENT AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE 

VoL XXVIII, No. 8, August/aoflt 1974 

INTERNATIONALBUREAU OFFIMMU;DOCUMENTATION 
. Muiderpoort - 124 Sarphatistraatl- Amsterdgm 

PRESENTATION 
On May 26, 1969, ¢ep¢exenmtive5 of the Government: of Bolivia, Chile, 
Colombia, Ecuador, and Peru met 51ml executed an Agreement, dejz’gimted 45 
“Agreement of Cczrmgemfi.’ whereby the five commie; committed tbemwlw: to 
4 Jflbregz'omzl integration Jcbeme witbz'n the comfext of the Montevideo Treaty 
and t/aé Latin American Free Trade Awa. The Commim'on of t/ae Cartagemz 
Agreement was created a; the principal orgarz of the new Jubregz'on. 

In if; Seventh Period of Ordinary'Sem'om, lyeld ffom November 82% through 
t/ae 16th 1971 in Lima, Peru, ‘tbe Commixyz'on adopted Decision 40 whereby 4 

. Convention for the Avoidance of Doublev Taxation among the five member 
cozmt'rz'es was adopted. By the Mme Decision 40, approval way gz'wn to amodel 
convention for the Avoidance of Double Taxation between 4 member couiztry 
‘dfl‘d a country outside mgAndem Subregz'on. 
In view of the obviom interext in tbz': Decisioiz, Ema} of 1/92 fact that no official 
English 'vem'on has been made available yet, our Program hereby present: am 
z'moffz'cz'al English trmlatz'on of the document. 4

‘ 

Our Program mm: that this version will be a maid reference tool in my tec/mz'ml 
rejeczrck or dixmnion regardiflg international double taxation. 

Gerson A. da Silva 
Director 

Offire of Pzzblz'r Fz'mmce 

1. Technical documentation No. 29/72 PCT/DT/ZZ. Unofficial English version published by the 
Organization of American States, Public Finance Program (Washington). 
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ANNEX 1. 
Convention for the Avoidance of Double TaXationBetween Member Countfies 

CHAPTER -I
' 

__ 
SCOPE OF THE CONVENTION AND GENERAL DEFINITIONS. 

Article m.- Scope of the Convention 
This Convention Shall apply to persons 
.Who ate residents of any of the Member 
Countries with reépect to~ taxe_s imposed 0_n 
income and On net weal-th. It shall apply 
principally and specifically to the following 
taxes: 

'
V 

In Bolivia, tov thg schedu'lar income taxes 
established 'by law of May 3, 1928, as 
amended, to the tax on "‘total ihcome” 
imposed by Supreme Decree No 8619‘ of 
January 8, 1969, and tb the additional in- 
come taxes. 

‘

' 

In Colombia, to the national iricome fax 
and, to Ubhe supplementary ,tgxqs oq net 
wealth and on excess profits, regulated by 
Law No 81 of December 22, 1960, with 
the amendments and additional provisions 
contained in Law No 21 of 1963, Decree 
No 1366 of ‘1967, Law No 63 of 1-968 
and Law No.27 of 1969. , 

In Chile, to the taxes regulated by the 
income tax law, contained in article 5th 
of Law No 15564 of February 14, 1964, 
and to the tax on net wealth established 
by Law No 17073- of December 31, 1968, 
as amended by Law 17416 of March ,9, 

1971. ‘ 

In Ecuador, to the general tax on- global 
income, and .to the supplementary and 
proportional taxes of _sched‘ular nature re- 
gulated by Supreme :Decree No 329 of 
February 29, 1964, as amended. 
In‘j'Peru, to the; income tax, to thé corpo- 
ration’s nnet wealth tax and £0 the real 
estate tax, regulated, 'respectively, by Titles 
I, II and III of Supreme Decree No 287- 

HG of August 9, ‘1968‘, and amending, 
silfppleme’nfary and related provisions. 
This Convention shall also apply to any 
future amendments of the above-mentioned 
taxes, and to any other tax established "by 
any Member COuntry after the signing of 
this Convention, which, by vifitue bf its 

'téicable basé'or its ‘taxabl'e subject matter, 
is substantially and eConomicall'y éimilar to 
the above-cited taxes. 

'A‘rti‘clea: General Definiibm‘ 
For the purposes of'this Con‘vention, and 
unless otherwise defined: 
.a)_'The terms “one of the Member Coun- 
tries” “another Mémber Country” shall 
serve to designate, severally, Bolivia, Co- 
lbmbia, Chile, Ecuador, 0: Peru; 
b) The 'exp'ression‘s “territory of one of 
the Member COuntiies?’ and “territory of 
another Member Country” mean, severally, 
the territories of Bolivia," Colombia, Chile, 
Ecuador, or Peru;

I 

c) The word “person” shall serve to de- 
signate: ‘ 

1. An individual 
2. A juridical person 
5. Any other cntirfy or body of persons, 

whether. associated 01: not, which are 
liable to taxation. 

d) An individual shall be deemed to be a 
resident of .the Member Country in which 
.said individual-has his or hér habitual 
abode. 
A business enterprise shall be deemed to 
be a resident of the Country specified in 
its articles of constitution. 
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In the absence of articles of constitution, 
or if no Country of residence is specified 
therein, the business enterprise (shall be 
deemed to be a resident of the Country 
wherein its actual managerial control is 

established. 
Where the determination of the Country 
of residence under these rules is not pos- 
sible, the competent authorities of the 
Member Countries affected shall decide 
the issue by mutual agreement. 
6) The word‘ "source’i means the activity, 
right, or property, that generates, or may 
generate, the income. 
f) The term “business activities” means 
activities undertaken by business enter- 

Pri‘ses. 

g) The word “enterpiise” means an organi- 
zation constituted by one or more Persons, 
that under-takes a profit-making activity. 
h) The terms “entenprise of a Member 
Country” and “enterprise of another Mem- 
bez Country” mean an enterprise that is a 
resident of any Member Country. 
i) The word “‘royxalty”’ means ahy benefit, 
thing of value, .0): sum of money Paid for 
the use, or for the privilege of using, copy- 
rights, patents, industrial drawings or mo- 
dels, exclusive processes or formulas, trade 
marks, or other intangible [propenty of a 

similar nature. 

j) The ‘term “capital gains” means the 
profit obtained by a. person in the alien- 
ation of property not habitually acquired, 
produced or transferred in his ordinary 
Line of business activity. 
k) The word ‘fpension” means a Periodic 
payment made; ‘in consideration of services 
.rendered or _injuries sustained; and the 
word “annuity” means a cefitain .sum' of 
noney payable periodically dfiri-hg the life 
of the. beneficiary, or during a certain 

period of time, gratuitously, or in con— 
sideration of payments made or appre- 
ciable in money.

I 

'1) The term “competent authority” means, 
in the case of.:

‘ 

Bolivia, the Minister of Finance; 
Colombia, the Minister of the Treasury 
and Public Credit; , 

Chile, the Minister of the Treasury; 
Ecuador,» 'the Minister of Finahce;

‘ 

Peru, the Minister of Economy and Fi- 

nance. 

Article 3rd: Meaning of undefi‘ned’ierm: 
Any word or term not defined In this 

Convention 
' 

shall have the 
' mead-mg 

assigned, thereto by the légfslation in force, 
in' each of the Member Countries. 

CHAPTER II 
TAX ON INCOME 

Article 4b: Tax jurisdiction 
Irrespective of the nationalitiy or country 
of residence of a person, income of What- 
ever nature received by such‘ person shall 
be taxable only by the Member Country 
wherein the source of such income is si- 

tuated, except for the cases specified in this 
Convention. 

Articlg’fitb: Inaame from real property 
Income of whatever kind from .real pro- 

perty‘ shall be taxable only by the Member 
Country wherein such real property is 

situated.
' 

Article 62%: Income from rig/.113 
to exploit natural rexozkrcex 

Any benefit received from leasing or sub- 
leasing, or from transferring or granting, 
any right to exploit or use in any manner 
whatsoever the natulral‘resources of one 'of 
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the Member Countries, shall 'be taxable 
onlyjby'such Member: Courifry. ‘

I 

Article. 17th: B‘wz'nexi profit: 
Profits zesulting. from 'busines’s -a‘ctivities~ 
shall} be taxable only. :by the, Member 
Country wherein such business activities, 

have been lundelrtak'egr. 
It is understood that :a business enterprise. 
undertakES activities- in the territory of a. 

Mamba: Countgy, .When it has in such 
Member Country any of, But dot ‘1im_ite"d= 

to, théjfollbwing: 
‘ 

' 

- 

'
‘ 

a) ‘An; Office. of plaCe pf business manage- 
mentir‘ 

‘ 
‘ ‘ 

b) A ’faotofy, plan-t, industrial wO'r'ks'h‘Op 
' 

or assembly shgp; ' ’

' 

c) A conSttion project'in Progress; 
(I) A place or, facility wherein natural 

resofirées are extracted .or exploited; 
Suchas a mine, well, quzirry, plafiltation, 

A or ‘fishiqbOat; . 

V 

I

‘ 

r 
e) An agency ‘01: premises fog .the .sale .of 

_ 
goods; . 

‘ 

I 
r,

‘ 

E) An agenCylor premises fox-“the, pug:- 

‘chase of goods; . ~
, 

g) A- depositogy, storage facility? ware- 
- house; or any" similar» establishment 
used for ‘receiijing, storing {Or deliver.- 
ing goods;

7 

h). Any: other premises, office at facilities 
the purpoSe of which is preparatory or‘ 
auxiliary 'to the business activities of 
3the enterprise; 

i) An agent 01: repreSentatiéve. 
Where a business enterPnijse' undertakes 
activities in t‘wd or more Member Cajun— 
trie‘s,ueach, one of than may. tax the in- 
come from Sources within: :its territory. If 
the activities are undertaEen 'thgough‘ 'r‘e- 

pr'esentatives, :01: through the use of faci- 
lities such as ‘the :ones indicated. in the 
preceding paragraph, the profits .earned 
shall be attributed to (such persons or fa- 

cilities, provided that z'they are totally- in- 

dependent from; the business enterprise. ‘ 

Aflz‘alée'tb.‘ Profits of trampomzti‘on 
reflterpr‘igrei' 

The profits earned, by ,a. transportation 
enterprise from its air, :land, Sea, lake :01: 
rivcr operations, shall be liable to taxation 
only by the Man-be: Country of which- 
such enterprise is a ggesident.‘ 

Article 9tlaf'R0yal’tz'ej from the me 027‘- 
‘pqte‘his, trade mafiéjafid tecbnol‘a’gy 
Royalties derived from theme of patents, 

. trade markS,;-‘f1,0n'-patented technical knéw» 
ledge, 

' 

or uét'her similar intangible property, 
Within the ‘térfiit'ozy of one Of the Member . 

Countries, shall be taxable 0:11;»n such 
Member - Country. 

Aflz‘cle 101th: Interext : 

Interest derived from loans shall; be tax- 
able only by the Member Countfy in the 
territory of which the 10m haé been used; 
‘Subjg'ct to gebtittal, it is presumed that the 
loan has been 'used in- ifher countgy‘from' 
which the interest payment has been mada. 

Artislelltb; Dividend: and Mare: . ‘ 

of profit
I 

Dividends, and] shares of profit shall- be 
taxable only by the Member Country of 

‘ which the busine_ss enterprise Paying them 
is a resident. 

Article “12/11.; Capital ‘gczz'mv 
Capitab gains :shall be taxable only by the 
Member Country wherein {the ptdperty is 

situated at ‘the'fime. of the "sale; except for 
capital gains derived from the alienation 
of: 

' 

' 
H 7 ‘ ’ 

a‘). Ship's, airCraft,.buses and other trans- 
portation vehicles, which Shall be tax— 
able only- by the Member: Country 
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wherein such vehicles are registered at- 

the time of the alienation thereof, and 
b) Negotiable instruments, shares of stock 

and other securities, which shall be 
taxable only by the Member Couqtry 
in which territory they have been 
issued. 

Article 1313/2: Income from the 
rendering of permnal Ierw‘ces 
Remunerations, fees, wages, salaries, bene- 
fits and 'similar compensation received as 

payments for services rendered by em- 
ployees, professionals, or technician-s, or 
for personalise'rvices in general; shall be 
taxable only in the 'territbry wherein such 
services are rendered, except for wages, 
salaries, remunerations and similaf com- 
pensation received by:- 

9.) Persons rendering services to a Mem- 
Aber Country in the d'ispharge of offi- 
cial duties duly accredited, which shall 
be taxable only by' such Member 
Country, even if the services are rend- 
ered Within the territory of another 
Member Country. 

b) The crews bf ships, aircraft, buses and 
other transportation vehicles engaged 
in international 'Er’affic; which 'shall be 

taxable only by _the Member Country 
of which the employer is_a gesiderit. 

Article 14th: Profem'agml Service and 
Tecém‘ml Am'xizmce Business 'En'terprzlrex‘ 
Income received by business enter-prises 
engaged. in rendering professional services 
or technical assistance, shall be taxable 
only by the Member- Country wherein 
such services or assistance are rendered. 

Article 1513: Pemz'om and annuitiex 
Pensions, annuities and other periodic in- 
come of a similar character-shall be tax- 
able only by the Member Céuntry wherein 
the source of such income is situated. 
The sougce is considered to be situated in 
the ferritory of the country where the con- 
tract providing ‘for such periodic income 
i§lelxe‘cuted, and, if there is no contract, in 
the country from which _the payment of 
such income is made. 

Article 16th: Public entertaiizment activitiex 
Incbme derived from artistic or public 
entertainment activities shall be taxable 
only by the Member Country _wherein such 
activities have been carried out, Without 
regard to the time which the persons per- 
forming such activities stay in the territory 
’of such Member Country. 

CHAPTER m
V 

TAXES ON NET "WEALTH 

Article 17:19: Taxes on net wealth 
Net wealth situated within the territory-of 
a-Mer'nbé: Cduntry shall be taxable bnfy 
By said'Member Country. 

'

I 

Article 18th: Status of tmmportation 
vehicles, loam and Jammie: 
For the Purposes of the' preceding Article, 
it is understood that: 

' V 

3) Aircraft, ships, buses and other trans- 
- ‘por’tation‘vehicles, as well as the per- 

sonal property used in the operation 
thereof, are situated in the Member 
Country wherein their respective ow- 
nership is registered; 

b)»Loans, .shares of stock and other_ se- 
- curities are situated in the Member 

Country of which the debtor,-or the 
issuing enterprise,-is a resident. 
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TEXT 

CHAPTER IV 
GENERAL PROVISIONS 

Article 19th: Tax treatment applicable 
to pemm residing in other Member 
Countries 
With respect to t‘ax‘es which 'are subject to' 
this Convention, ho Member Country shall 
apply to petsOns who are residents of othef 
Member Countries 21 treatment less favor- 
able than that applied to its own residents; 

Article 20%: Con‘mltatiom 
and information 
The competent authorities of the; Member 
Countries shall hold consultations among 
themselves, and exchange the information 
necessary for deciding by mutual agree- 
ment any difficulty or doubt which may 
arise out of the application of this Con- 
vention, and for establishing the admini- 
strative qontgols gequired for_ the avoidance 
of fraud and tax evasion.

_ 

The information exchanged pursuant to 
the provisions of the preceding paragraph 
shall be considered-as cqnfiidential, and 
shall not be transmitteci tb‘ any person 
other than the authorities résponsible for 

‘the administration of taxes which are sub- 
ject to this Convent-ion. 
F0: the purposes of this Article, the‘ com- 
petent authorities of the Member Countries 
may communicate directly . among them; 
selves. '

‘ 

Article 2151: Entry into force and effect 
The Member Countries shall deposit with 
the Secretariat of the Board of the Cat-ta- 
g'ena Agreement the instruments of imple- 
mentation of this ConVemtiqn. 
This Convention shall enter ihto force and 
effect:

‘ 

a) With respect to individuals, for income 
Ireceived or accrued On and after the 
first day of January following the _date 
of deposit of the; above-mentioned in- 
struménts by all the: Mérnbe: Countties. 

b) With respect to busingss entgrprises, 
for incOme :eceived or accrued during 
the first accounting pgr'iod starting 
after the aforésaid deposit. ' 

c) With respect to tai‘esvon net wealth, as 
of the'first day of January following 
the date of the aforesaid deposit. 
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A N N’E‘X II 
Model avention.for the Avoidafice of Double Taxation'Between Member 

" ' Countries and Other ICOuntries Ou‘tsi‘dthe Subregion ' 

TITLE OF THE CONVENTION 
Convéntion between (State A) .and (State 
B)’"‘for the avoidance of. double taxation 
with respect to taxes on income and taxes 
on capital and net wealth.

‘ 

PREAMBLE 
(The preamble of the ConventionV-shall‘be 
drafted in accordance with {the ptocedures 
and provisions in force in the Contracting 
States) . 

CHAPTER I 

Article ‘13:: Scope 9f ibe’ Conuémz'bn 
The takes subject 'to this Convention .arg: 
In the case of (State: A): . . . 

‘Iri the case of (State'B); . . 
: 

' 

_ H
- 

This Convenfiofi, shall‘a‘ll‘so apply to ‘any 
futuré amendments bf thé'abox‘ze-mentioned 
téxesz and to Lanyjax'es established by each‘ 
Con-tract‘ingys'tatg afitér the signing ‘of this 
COnventiqn, which, by yirtué of their tax 
base oi- théir ’tambl: mat-fer, fire 'substan- 
fially" find ecohomically's'irhilfa-r to any of 
the above-cited taxes. 

Articlé 2nd: Gefleml'Defz'm'tz'om 
.

I 

For ‘thespufipbses'o'f this. Conventi'on, and 
unless otherwise defined: 
a) The terms “one of the Contracting 
States” and “the other Contracting State” 
mean (State A) or (State B‘), as the C011- 
text requires. '

' 

b)‘- The expressiOns “territory of one of. 

the Contracting States” and “territory of 
the other Contracting State” mean the 
territory of (State A) or the territOry of 
(State‘ B), as the context requires. 
c) The word “person” means: 

1. An individual 
2. A juridical person 

d) An individual shall be. deemed to be 
a resident of the Contracting Stan: in 

D8 
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which said individual has ‘his Or her 
habitual abode. ‘

' 

A'business énferpri‘se shall bé- deemed to 
be a'jresideht'qf the State specified "in its 
articl‘és of _'cohs,tjituti0g1. In 'the abSence bf 
articles of constitution,‘ 01' if no State of 
réé’idénce is specified fheréin, the business 
enterprise shall be deemed to be 5. resirdeg’lt 
of 1the' State wherein its actual managerial 
cont-r01 is Established. 

'

_ 

Where the 'de'tcfnfinat-ion of the State of 
residence under these rules is, not p055ibl'e‘, 
the competent éutho'nitiég 6f the Contraci 
ting States shall decide 'the issue 'by mutual‘ 
agreemént. . 

l I 

' ' ' 

‘e) The word “source” means the activity, 
right,, or pgoperty, that generates, or may 
generate, the income. 
f) The term “business activities” means. 
activities undentaken by business en-ter- 

prises. > 

'g) The word “enterprise” meéms an orga— 
nization constituted by one or more per- 
sons, that undertakes a profit making ac- 
tivity. -

V 

h) The terms “enterprise of a Contracting 
State” and “enterprise of the other Con- 
tracting State” mean an. enterprisethat‘ is a 
resident of one of the Contracting States. 
i) The word “royalty” means any benefit,



1)

4 

thing of value, or sum of_money, paid for 
the use, or for the prifilcg'q of using, 
copyrighfs, patents, industbial drawings or 
models, exclusive processes or formfilas, 
trade marks, Qt othér intangible property 
of a similar nature. 

' 
‘ 

_

’ 

jj‘The term “capital gains” means the 
profit obtained by a- person in the alien- 
afion of property not habitually acquired, 
produced, or transferred, in his ordinary 
line of business activity. '

‘ 

k) The word “pension” means a. periodic 
payment made in co’nsidémtibn of services 
rendered . or‘ injuries sustained; and‘ the 
Word “annuity” means a certain sum ‘o'f 

, 
TEXT 

money payable peniodically during the life 
of the beneficiary, or durihg a certain pe- 
ribd of time, ggatui-tously, o; in” consider- 
ation of payments made or' appreciable in 
money.

‘ 

,1) The term “competentlauhoniltY” means, 
in thé case of. (State'A), thé.; ., arid :i_n 
'the cgise of (State B), thfil . .

‘ 

Article? 3751: Meaning of Undefined Term: 
Any" Word bi ten'n not defa'hed in this 
Convggbiori shall have then niganjng ais- 

signed thereto by the législation. in lfiogce 
‘Qf _eabh Confiractihg State;

I 

CHAPTER II 
TAX ON INCOME 

Article 41%: Tax Iztrz‘xdictz'on 
Irrespective of the nationality or State of 
residence of a-person, income of What'— 
ever nature received by such per-son shall 
be -taxable' only by .the Contracting State 
wherein the “source of 'such- income “is 

. situated;.’except for the cases specified in 
this Conirention. 

Article 5.1517: Iflq'o-a'ne from Réal Property 
.VIncome of whatever kind‘ from realprop- 

.. erty shall be taxable only by the Contract— 
ing State wherein. such real- property is 
situated. - 

Article Gib: Income from Rig/m to 
Exploit Natural Remyrcér' ' ' 

Any benefit received from leasing or sub- 
‘leasing, or firom transferring or granting, 
any right to' exploit or use in any manner 
whatsoever the'nartural' resumes of ode of 
the Con-tracking States,‘ Shall be taxable 
only by such Coritract-ihg‘Stafe. ‘ 

Article 22%: 'Bzm'neu Profiti 
Profits resulting fmom. 

.‘ 
business activitiés 

shall be taxable only by the Cbntiactifig 
State whereih such busineSs actiVJDti'es have 
been: undertaken. 

' 

.' ‘ 

It is understood that'a bursihéss Enterprise 
Carries out activities in the territory of ‘a‘ 

Contracting Stht'e,"\ivhen if his' in "such 
Contracting State, any of, but not limited 
to, the following: 

' 
_ . . 

a). An qfifice, or pl'acéibf business‘mafia'ge- 
merit; 

. . 

h 

._ 

b) A factory, plant? industrial wokkshotp, 
' 

o'r ass'embly shop; 
V

' 

c) A'constructidn Project in progre$s; 
d) A place or facility wherein _riatural""re- 

sources are extracted or exploited, such 
as amine, well, quarry, plantation, or 
fishing-boat; ‘

- 

_e) An agency, or'prgxm'ses, for the sale Aof 
_ .goods; . .. 

f), An agency, or premises, _for the Pur- 
Chgse of goods; A 

g) A. depository,_ storage facility, ware- ‘ 

house, or any similar establishment 
used for receiving, storing or delivering ‘ 

goods; 
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h) Any othetmfiremi-ses, office, or facili- 

ties, the Puf’pose of which is prepara- 
tory or auxiliary to the business activé 
ities of the enterprise; 

i)‘ An agent or representative. 
Where a business enterprise undertakes ac- 
~bivities in both Contzacting States, each 
one of them may tax income from sources 
within its territory. If the activities are; 

undertaken through representatives, 'or 

through :the use of facilities, such as the 
ones indicated in the preceding Paragraph, 
the profits earned shall be attnibuted to 
such persons or facilities, provided that 
‘said persons or facilities are totally inde- 
pendent from the business entenppise. 

Article 8th: Prqfitx of Transportation 
Enterprim 
The profits earned by a transportation 
enterprise from its air, land, sea, 'lake or 
river operations, shall be Liable 'to taxation 
only by the Contracting State of which 
such enterprise is a_ resident. 

Affic‘le 8th: Alternative '

. 

The profits earned by a transportation 
enterprise from its 911;, land, sea, lake or 
river Qperautions in any of the Contracting 
States, shall be taxablé only by such Con- 
tracting State. 

' ‘ 

Article 9%: Royaltiex from the Uxe of 
Patents, Trade Mark: and Tet/analogy 
Royalties derived- from the use of patents, 
trade marks, non-patented technical know- 
ledge, or dther similar intangible propenty, 
within the territory of one of the Conr 

‘ 

tracting States, shall be taxable only by 
such Contracting State.

' 

D10 

Article 10117: ,Inferext 
Interest derived from loans shall be tax- 
able only by the Contracting State in the 
territory of which the loan has been used. 
Subject .to rebuttal, it is presumed ‘that the 
loan has been used in the_ Contacting State 
from which the interest paymerit has been 
made. 

'
' 

Article 11th: Dividend: and 
Jlmres of profit . 

Dividends and shares of profit shall be 
taxable only by the Con-trading State of 
"which the business enterprise paying them 
is a resident. 

Article 12: Capital Gain: 
Capital gains shall be taxable only by the 
Contracting State wherein the property. is 

situated at the time of the sale, except for 
capital gains derived fxom the alienahion 
of: 
a) Ships, aircraft, buses, and other trans- 

pgftation vehicles, which shall be tax- 
able only by the Contracting State 
wherein such vehicles are gegistered at 
:the time of the alienation thereof, and 

b) . Negotiable instruments, shares of stock 
and other securities, which shall be 
taxable only by the Contracting State 
:in. which territory they have been 
issued. 

Article 13th: Income fromjbe 
Rendering of Personal Service: 
Remunerations, fees, Wages, salaries, bene- 
fits, and similar compensation, received as 
payments for services rendered by employ- 
ees, professionals or technicians, or for 
personal services in general, shall be tax- 
able only in the tenritory wherein such 
services have been rendered, except for 
Wages, salaries, remunerations, and sim- 
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flax compensation, received by: 
9.) Persons rendering services to a Contrac- 

ting Start: in the discharge of official 
dutiés duly accredited, which, shall be 
taxable only by ‘such Contracting State, 
even if the services have been rendered 

x within the territory of the other Con,- 
traot-ing State. 

b:) {The crews of ships, aircraft, buses and 
other transpontation vehicles engaged 
in internatibnal traffic, which shall be 
taxable only by the Contradting State 
of Which the employer is‘ a resident. 

Article 14th: Profem'onal Service and 
.‘Tec/am'cal Aniflame Bzm‘neu. Enterprim 
Income received by business. enterprises en- 
gaged in rendering Profession-ail services 0: 
technical assistance, shall be taxable only 
by the Contracting State wherein such: seri 
vices or assistance are rendered; 

‘ TEXT 

Article ljt/a: Pemiam 4nd Annuitie: 
Pensions, annuities, and other periodic in— 
come of a similar character, shall be tax- 
able only by the Contnacting State where- 
in the source of such income is situated.

' 

The source is considered to be situated in 
the territory of the State where the con- 
tract prOvidihg for, such periodic income 
is executed, and, if there is no contract, in 
the State fnorn' which the payment of such 
income is made. 

Article 16th: Pablic Entertainment- 
Actz'w'tié: A 

‘

. 

Income derived from artistic or public 
ententainment activities shall be taXabIe 
only by the Contracting State wherein such 
activities have been carried out, without 
regard to the time that the person‘s pets 
fonmin‘g said activities stay in the territory 
of such Contracting State. 

CHAPTER III 
TAXES ON NET WEALTH 

Article 17th: Taxex on net wealth 
Net Wgéalth situated within the territory 
of one of the Contrachi‘gg States shall be 
taxable only by such Contracting State. 

Artiéle‘lgtb‘: Swizz: of Tizzmportdtion
' 

Vébiclex; Loam, and Sammie: 
For the pupos‘e's of the preced-irig A-Lbicle, 
it is Understood that: I ‘ 

a) Aircbafct, ships, buses, and other {rans- 
pontafcion vehicles,'as well as the per- 
sonal property used in the operation 
thEreof, are situated in the Contracting 
State wherein their respective Owner- 
ship is fegistefed. 

'

‘ 

b) Loans, shares of stock, ahd‘ other se- 
- 

ouriithies', are situatedin the Contracting 
» State of Which. the débtbr; or the is- 

suing entcnprisé; is a resident. .

' 

CHAPTER IV 
GENERAL PROVISIONS 

Article 19th: Consultation; and 
Information , 

The competent authorities of the Contrac- 
ting States shall hold consultations be- 
tween rthem-selves and exchange the infor- 
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martian necessary for deciding by mutual 
agreement any difficulty or doubt which 
may arise out of the application of this 
Convention, and for establishing the ad- 
ministrative cont-r0135 required for the 
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avoidance of fraud and taX'evasion. 
The information exchanged pursuant to 
the provisions of the preceding Paragraph A 

shall be considered as confidential, and 
shall not be transmitted to any person 
other than. the authorities responsible for 
the administration of the taxes which are" 
subject to this Convenfcion. 
For the'purposes of this Article, the com- 
Petent authorities of the Contracting States 
may communicate directly between them- 
selves. 

Artz'cle 2023/3: Ratification 
This Convention shall be ratified by the 
governments of the Contracting States in 
accordance with their respective consti- 
tutional‘ and legal requirements. 
The instruments of ratification shall be 
exchanged at. . . as soon as possible. 
Upon the exchange. of the instruments of 
ratification, this Convention shall have ef- 
fect and apply: 
a) With respect to income of individuals, 

to income received on and' after the 
first day of January of the calendar 
year following the year. of the :ratifi- 
cation.

, 

b) With respect 1110 business profits, to 
profits received during the first fiscal 
year starting after the! ratification of 
this Convention.. “

. 

c) With respect to other; taxes, to those in 
which the assessment thereof corres- 
ponds to the calendar year following 
the year of the ratification. 

Article 2m.- Effectz'veneu and termingztion 
This Convention shall remain in force and 
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effect indefinitely, but either of the' Con"- 
tra‘cting States, from the first day of Ja- 
nuary to the '50th day of. June of any 
calendar year, may denounce the Conven- 
tion by giving notice thereof in writing to 
the' other Contracting States, and, in such 
event, the Convention shall cease .to have 
effect: 

a) With respect to income of individuals, 
as of the first day of Januaryof the 
Calendar year. immediately following 
the year in which such notice is. given.

7 

b) Wifh respect to income 0f juridical 
persons, after the closing of the fiscal 
year the beginning of which would 
have occurred during the calendar year 
in which notice of termination of this‘ 

Convention, is given. 
c) With respect to the other taxes, as of 

the first day of January of the calendar 
year following the year in which such 
notice is given. 

In testimony whereof, the respective pleni- 
potentiariés have hereunto set their hands 
and seals. 

Made at ........................................ 

on the ............ day of; ...... in ....... 

copies ....................................... ‘in 

the ............... language, 'and ....... 

copies in the ................ 
I 

..... l anguage, 
with the ..................... copies_being 

equally valid and authefitic. 
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Convention entre Ie Royaume de' la Norvége 
‘et le' Royaume du Maroc te‘ndarht a éviter 

les doubles impositions et a établir des régles 
d’assistance administrative ré‘cviproque en 

matiére d’impéts sur Ie revenu et sur la fortune 

SUPPLEMENT To THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION 
‘ 

r - AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE 

Vol. XXVI“, No. 10, October/octobre 1974‘ 

Muiderpoort - 124 Sarphatistraé’t - Amsterdam . 

A double taxation treaty was sighed between Norway 4nd Morocco on May 5, 
1972. T19e treaty is subject to ratification before entering into force. 

TEXTE 
Le Royaume de la Norvege, 
et 
Le ROyaume du Maroc 
désireux d’éviter les doubles impositiOns et 
d’établir des régles d’assistance administra- 
tive réciproque en matiére-d’impéts sur le 
revenu et sur la fOItune, - 

out décidé de concluré une convention et 

désigné é cette f-in, comma plénipotenti- 
axes: ‘ " ' ~ 

821 Majeste 1e roi de la Norvége: 
S. E. Monsieur Olav Ivar Leif Paul Moltke- 
Hansen ‘ 

Ambassadelir Extraordinaire et Plenipoten- 
Itiaire du ROyaume de la 'Norvége 
Sa-Majeste ‘le roi du Maroc: 
S. E. Monsieur Mustapha Paris, 
Ministre des Finances du Gouvernement 
du ROyauI'ne du Maroc ' 

lesquels, aprés avoir vérifié leurs 'pleins 

pouvoirs;trouvés en bon-ne et due forme, 
sont convenus des dispositions suivantes: 

I. CHAMP D’APi’LICATION 
DE LA CONVENTION 

Article 1. 
Permmze: wkéex 

La Pré'sente Convention 5" applique aux Per- 
sonnes qui sont des résidents d’un‘ Et’at 

contractant ou de chacun des deux Etats. 

Article 2. 
17721762}: w'sé: 

(1) La présente Convention. s’applique 
aux impéts sur le revenu et 'sur la fortune 
pergus pour le compte de chacun des Etats 
oontractants, de 'ses subdivisions politi- 

ques et de ses collectivités locales, quel' 

que soit 1e systéme de perception. 
(2) Sent considérés cornme impéts sur le 
revenu ou impéts sur la fortune, les im- 
péts 'pergus sur le revenu global ou sur la 
fortune globale, ou sun des éléments du 
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revenu ou de la fortune, y compris les im- 
péts sur les gains provenant de l’aliénation 
de biens mobiliers ou immobiliers, les im- 
péts sur ‘le montant des salaires payés par 
les entreprises, ainsi que les impéts sur les 
plus-values. 

(3) Les impéts actuels auxquels s’applique 
la présente Convention son-t notamment: 
1,. en ce qui concerne le Maroc: 
(a) nl’impét agricole; 
(b) 11a taxe urbaine et les taxes y ratta- 
chées; 
(c) I’impét -sur les bénéfices profession- 
nels et la réserve d’investissements; 
((1) le prélévement sur 'les traitements pu- 
Iblics et privés, les indemnités et émolu- 
ments, les salaires, les pensions et les rentes 
yiagéres et l’emprunt obligatoire;

_ 

5(ci7aprés dénommés «l’impét marocain»); 
2. en ce qui concerne la Norvége: 
(a) 1’irnp6t d’Etat et l’impét communal 
sur le revénu ou sur la fortune; 
(b) 'l’impét spécial d’Etat au titre; de I’aide 
aux pays en vpie de développement; 
(c) l’im-pét sur les rémunérations des ar- 
tistes nonrésidents; 
(d) l’impét sur -les salaires des gens de 
mer; 
(-ci-aprés dénommés «l’impét norvégien»). 
(4) La présente Convention s’appliquera 
auss'i aux impéts futurs -de nature identique 
an analogue qui s’ajouteraient aux impéts 
actuels ou qui les remplaceraient. 
(5) Les autorités compétentes des Etats 
contractants se comrhuniqueront, 2‘1 la fin 
de chaque année, les modifications appor- 
tées 5. leurs législations fiscales respectives. 

II. DEFINITIONS 

Article 3,. 
Défim'tz'om géne’rale: 

(1) Au sens de la Présente Convention, :31 

moins que le contexte n’exige une interpré— 

tation différente: 
1. 1e terme «Maroc» désigne le Royaume 
du Maroc et, employé dans un sens géo- 
graphique, 1e Aterritoire duMaroc ainsi que 
le territoire adjacent aux eaux territoriales 
du Maroc et considéré comme territoire 
national aux fins d’imposition et 01‘). 16 
Maroc, conformément au droit internatio- 
nal, peut exercer ses droits relatifs ~au sol 
et au sous-sol marins ainsi qu’é leurs res- 
soutces naturelles (plateau continental); 
2. la terme «Norvége», employé dans un 
sens géographique, désigne Ie'Royaum'e de 
Norvége, ainsi que le territoire adjacent 
aux eaux Ate'r-ritoriales de la Norvége et oh 
la Norvége, conformément 5. 56. législation 
nationale at an droit international, peut 
exercer 'ses droits sbuverains relatifs au so! 
et‘ au sous-sol marins ainsi qu’a‘i d‘eurs resi 
sources naturelles; ce terme ne désigne pas 
le Svalbard (Spitzberg), l’ile Jan Mayen et 
les possessions norvégiennes situées hors 
d’Europe; . 

3. les expressions «un Etat contractant» et 
«l’autre Etat contractant» désignent, .sui- 

vant 1&3 contexte, 1e Maroc ou la Nofvége’; 
4. 1'6 terme «personne» comprend les per» 
sonnes physiques, les sociétés et fous au- 
tres groupements de personnes; 
5. 1e terme «société» désigne toute person- 
ne morale ou toute entité qui est Considé- 
rée comme une personne aux fins d’impo- 
sition; 

6. les expressions «entreprise' d’un Etat 
contractant» et «entreprise de l’autre E-tat 
contractant» désignent respectivement une 
entreprise ekploitée par un résident d’un 
Etat contractant et une entrepriSe exploitéé 
par un résidént de l’autre Etat contractant; 
7. 1e terme «nati’onaux» désigne toutes les 
personnes physiques qui Possédent la na- 
tidnalité d’un Etat contractant et toutes les 
personnes' morale‘s, sociétés de pefiéonnes 
et associations constituées conformément é. 
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--Ia législation en vigueur dans un Etat con- 
tractant;

‘ 

8. 1’expression «autorités compétentes» ‘dé- 
sxgne: 
(a) en ce qui concerne 1e Maroc, 1e Mini- 
stre chargé des Finances ou son délégué; 
('b) en ce qui concerne la Norvége, 1e Mi- 
nistre des Finances et des Douanes on son 
délégué. 
(2) Pour l’application de la. présente 
Convention par un Etat contractant, toute 
ekpression qui n’est pas autrement définie 
a le sens qui ~lui est attribué par la législa- 
tionldudit Etat régissant les .irnpéts faisant 
l’objet de 19. Convention, é. moins que le 
contexte n’exige une interprétatior; diffé- 
rente. ‘ 

Article 4} 
Domicile final 

(1) Au sens de la présente Convefition, 
l’expression «rés'ident' d’un Etat contrac- 
tant» désigne‘ toute personne qui, en vertu 
de la: législation dudit ‘Etat, est~ assujettie 
£1 Pimpét dans cet Etaf, en raison de soh 
domicile, de sa; résidence, de son siége de 
direction on de tout autfe critére de nature 
analogue. 

'
' 

(2)4 Lofsque, selon la disposition du para.- 
graphe' (1), une personne physique est 
considérée comme ré'sident de chacun des 
Etats contractants, le cas, est fésolu d’aprés 
les régles sfiivantes: ,

' 

1. Cette personne est cdnsidérée comfne 
résident de l’Etat contractant 01‘1‘ elle dis- 

Pose d’un fo'yer d’habitat-ion permanent. 
Lorsqu’elle dispose' d’un foyer d~’habitation 
permanent (Tans chacun des Eth’ts contrac- 
tants, elle est considérée comme résident de 
l’Etat contractant avec lequel' 'ses liens per- 
sonnels et écoflomiqu’es sont les plusétroits 
(centre des intéréts vitaux); 
2. Si l’Etat éontracfant 01‘1.cette 'personne 
a le centre de ses intéréts v'itaux ne .peut 

pas étte 'déterminé, ou si Lelle ne dispose 
d’un foyer d’habitation 

a 
permanent dans 

aucun des Etats contractants, elle est' con- 
sidérée comme résident de l'Etat contrac- 
tant 01‘1 elle séjoume de fagonvhabituelle; 
5. Si cette personne séjoume de fagon ha- 
lbituelle dans chacun des Etats cantractants 
on Si elle ne séjoume de 'fagon habituel'le 
rdans aucun- d’eux,- elle est considérée com- 
me résident de l’Etat Icontractant ‘dont elle 
possé‘de la nzitionalité; 
4.‘ Si cette personne posséde ‘la ndtionalité 
de chacun des Etats contractants- ou .si elle 
ne posséde la nationalité d’aucun d’eux, les 
autorités compétentes des Etats contgactants 
tranchent 1a. question d’un commun ac- 

cord. - 

(3) LOrsquez seIon 1a disposition 'du para- 
gfaphe (1)., une personne autre qu’une per- 
sonne physique est considérée co‘mme ré- 
sident de chacun des Etats contractants, elle 
est réputée résident de l’Etat contractant 
01‘1 se trouve son siége de direction effec- 
tive. 

Article 5. 
Etablz'sxement stable 

(1) Au sens de la présente Convention, 
l’expréssion «établiss‘ement stable» désigne 
une installation fixe d’affaires oil l’entre- 

pfise exerce tout ou partie de son activité. 
(2) L’expression «établissement stable» 
comprend notamment: 

un siége de direction; 
une succursale; 

. un bureau; 
'. une usine; 
. un magasin de vente; 
. un atelier; . 

. une mine, une 'carriére ou tout autre 
lieu d’extraction de ressources naturelles; 
8. un chant-is: de construction on; de mon- 
tage dont Ia ‘durée dépasse six mois. 
'(3)~On ne considére Pas qfi’il y a établis- 

murkwsvr‘ 

\l 
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sement stable si: 
1.-il est fair usage d’installations aux seu- 
les fins de stockage, d’exposition ou de 1i- 
vraison, de marchandises appartenant 2‘1 

l’eritreprise‘; 

2. des“ marchandises appartenant 5. l’entre- 
prise ,sont entreposées aux seules fins de 
stockage, d’exposition ou de livraiSon; 
3. des marchandises 'a-ppartenant 2‘1 l’entre- 
prises sont entreposées aux seules fins de 
transformation par une autfe entrepr-ise; 
’4; an: installation fixe d’affaires est utili- 
sée a-ux seules ifins d’ac‘heter des marchan- 
dises ou de réimir des imfonmations plour 
l’entreprise; . 

5. u_ne installatiéh fixe d’af-faires‘ est‘ utili- 
sée, pour l’entreprise, aux seules fins ‘de 
publicité, dé foufniture dl’infor-mations, de 
recherche scientifique ou d’activitésv Analo- 
gues qui ont uh‘ caractére préparatoire ou 
auxiliaire. r 

(4) Une personlne agissant dans un Etat 
'cofitractant‘ pour le conipte d’une entreprise 
dc l’autrg Etat contractant —— autre qu’un 
agent jouissant d’un statut indépendant, 
visé au paragraphe (5) H— est considérée 
comme «établissement stable» dans le pre- 
mier Etat si elle dispoSe dan-s cet' Etat de 
:pouvo‘irs qu’elle y exe‘rc’e ‘habituellement 
l-ui permettant ade conclure des contrats au 
nom-de l’entreprise, 2‘1 moins que l’activité 
de cette personne soit limitée 2‘1 l’achat de 
marchandises pour l’entreprise. 

(5) On ne considére‘pas qu’ime entreprise 
'd’un Etat contractant a‘ un étab‘l'issement 

stable dans l’autre Etat contractant du seuI 
fa-it qu’elle y exerce son activité par l’en- 
tremise d’un courtier, d’uh commissionnai- 
re général ou de tout autre intermédiaire 
jouissant d’un statut indépendzint, 2‘1 con- 
ditidri que ces personnes agissent dans le 
cadre ordinaire de leur activité. 

Le fait qu’une sbciété qui est un rési- 
dent d’un Etat contractant 'contréle ou' est 

contrélée par une société qui est un 'r‘ési- 
dent de l’aut-re Etat contractant ou qui y 
exerce son activité (que ce soit par l’inter- 
médiaire d’un établissement stable on non) 
ne suffit pas, en lui-mérne, a faire de l’une 
quelconque de ces sociétés un éta-blisse- 

ment stable de l’autre.‘ 

' 

III. IMPOSITION DES REVENUS 

ArticleG
‘ 

Raw/emu immobiliers 
(1) Les revenus provenant de biens im- 
mobiliers sont imposables dans l’Etat con- 
tractant 01‘1 cés bien’s con't situés. 
(2) 1. Sous réserve des dispositions de 
l’alin’éa 2 ci-aprés, l’expnession «biens im- 
mobiIiers»_ est définie'conformément au 
droit de l’Etat contractant’ 01‘1 les biens 
con'sidérés, sont situés. 
v2. L’expreSSion «wbiens immobiliers» en- 
globe en tout cas‘les accessoires,'1e cheptel 
mor't ou vif des exploitations agricoles- et 
forestiéres, les droits auxquels s’appliquent 
les dispositions du droit privé concernant 
la propriété fanciére, l’usu-fruit des biens 
immobiliers et- les droits 2‘1 des redevances 
variables ou fixe§ pour l’exploitation" ou la 
concession de‘ l’exploitation de gisements 
minéraux, sources et autres richesées du 
sol; les navixes et aéronefs ne sont ,pas 
considérés comme biens immobiliers. 
(3) Les dispositions du‘ paragraphe ('1) 

s’appliquent an): revenusr Provenant 'de 

l’exploitatioq directe, de la location ou. de 
l’affermage, ainsi que de toute autre forme 
d’exploitation de biens immobiliens. 
(4)» Les dispositions des paragraphes (1) 
et (:2) s’appliquent également aux revenus 
provenant ‘des biens immobiliers d’une en- 
treprise ainsi qu’aux revenus des Sbiens 
immobiliers servant in l’exercice d*‘une pro- 
fession libérale. ' 
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Article 7 
Be’néfz'cex de: entreprz'm 

(1) Les bénéfices d’rune entreprise d’un 
Etat contractant. ne sont imposables que 
dans ce‘t Etat, é moins que l’entreprise 
n’exerce son activité dans l’autre'Etat con- 
tfiactant par l’intermédiaire d’un établisse- 
ment stable qui y est situé. Si l’entreprise 
exerce son activité d’une télle fagon, les 

bénéffces de l’entreprise sont imposables 
dans l’autre Etat mais uniquement dans ela 
mesure ofi ils sont imputables audit étzi— 

blissemént stable.
' 

(2) Lorsqu’une entreprise d’un Etat con= 
tractantV exerce son activité' dané l’autrg 

Etat ~contractant par ‘l’intermédiaire d’un 
établissement stable qui y est situé, il est 

imputé, dams chaque Etat contractant, :1 bet 
établissement stable les bé‘néfices qu’i-I au- 
rait pu réaliser s’il avait constitué une en- 
treprise distinct-e et séPa'rée exergant des 
activités identique‘s ou analogues dans des 
conditions identiques ou analogues et trai- 
tant ten t‘oute indépendance avec l’entre- 
pgis'e dont i1 constitue. un établissement 
stable. 

(3) Dans le c'alc'ul des bénéfices d’un éta- 
blissement stable, sont admises en déduc- 
tion les dépenses exposées aux fins poure 
suivies par cet éthblissementstable, y com- 
pris les déPenseS‘ et les frais généraux af- 
férents aux services rendus au profit de ‘cet 
établissement stable, soit dans l’Etat ofi est 
sit-ué cet établissement stable, soit ailleurs. 

(4) Lorsq-ue les bénéfices comprennent 
des éléments 'de revenu traités sépgrément 
daris dv’autres articles de la présente‘Con- 
vention, les dispositions dé ces articles ne 
sont pas afifectées par les dispositions du 
présent article. 
Cétte disposition ne Peut étre intenpréte’e 

comme empéohant I'm Etat contracfant de 
compte'r d‘ans le 'calcul des ‘bénéfices im- 
pu‘tables' é' um établissement stable qui‘y est 

TEXTE 

situé, les bénéfices ptovenant-des aétions; 
des créances, des dro’its ou' d’autres biens 
qui sont effectivement rattachés 2‘1 cet éta- 
blissement stable. 
(5) Le terme «:bénéfices» employé dans 
dans 1e prééent article'cdrnprend‘ les béné- 
fices revenant a un associé d’une société de 
personnes é raison de sa participation. 

Articles 
_ 

Navigation maritime ~et‘ aérienne 
(1) Les bénéfices provenant’ de l’exploita— 
tion, en trafic ihfefnafional, de 'navires ou 
d’aérpnefs ne sont imposabl'es que dans 
l’Etat contractant 01‘1 1e. siége de la direc- 
tion effective de l’entreprise est situé. 
(2) Si 1e siége de la direction effective 
d’une entreprise de navigation mariti-mé est 
£1 bord d’un 'navi‘re, ce siége est réputé situé' 
dans I’Etat contractant 01‘1 se trouve 1e port 
d’attache de ce navire. ' 

(3) Les bénéf-ices provenant de I’exploita- 
tion, en trafic international, de navires ou 
d’aéronefs tirés par ces entreprises d’une 
participation é um pool, a une exploitation 
en commun on a 1m organisme internatio- 
nal d’exploitation ne 'sont imposables que 
dans I’Etat contractant oh 1e siége de la 
direction effective de l’entreprise est situé. 
(4) Les dispositions des paragraphes (1) 
et (3) me s’ap-pliquent aux béné‘fices tirés 

par le groupement de navigation aér-ienne 
norvégien, danois et suédois, SCANDINA- 
VIAN AIRLINES SYSTEM (SAS), que 
dans la mesure de la quotité de ceux-ci 
attribuée au participang norvégien audit 
growpement, DET NORSKE LUFTFART- 
SELSKAP A/S. 

Article9 
Entreprije: duo'ciée: 

Lorsque 
1. mm: entreprise d’vun Etat contractant‘ 
participe directement ou indirectement 2‘1 122 

Supplement Bulletin Vol. XXVIII, no. 10, Octobér/octobre 1974 ES



CONVENTION FISCALE ENTRE LA NORVEGE ET LE MAROC 

direction, au contréle on an financement 
d’une entreprise‘ de l’autre Etat contrace 
taut, ou que ' 

2. les mémes personnes pa'rtic’iPent direc- 
temenf ou indirectemént 2‘: la direction, au 
contréle on an financement d’une entre- 
prise d’un Etat co'ntractant ’et d’une entre- 
prise de I’autre Etat contractant, 
et que, dans l’un et- l’autre cas, les deux 
entreprises sont, dans leurs relations com- 
merciales ou financiéres, liées par des con- 
ditions acceptées ou imposées‘, qui diffé- 
rent de calles qui seraient conclues entre 
des entreprises -indépendantes, les bénéfices 
qui,-sans ces conditions, auraient été obte- 
nus par I-‘une des entreprises mai-s {font pu 
I’é‘tre en fait 2‘1 cause de ces conditions, 
peuvent étre inclus dans les bénéfices de 
cette entreprise et imposés en conséquence. 

Articl‘é 10 
Dividende: 

(1) Les dividefides payés Par unp société 
qui est un résident d’un Etat contractant :31 

mi résidént de l’autre Efat contraiétant sont 
iniposables dané Get autre Etat. 
(2) Téutefois, cés dividendes Peuvent étre 
impdsés‘ déns l’Etat cOn'tractant dent-1a so-' 
'ciété est un résident, et seIon la législation 
de' cet'Etat, mais l’impét ainsi établi ne 
pelit excéHer 15 Pour cent du montant'brut 
vdes dividendes. 

I r

' 

Ce paragraphe ne concerne-pas l’impositjon 
de la société pour les bénéfices qui s_ervent 
an Paiement dés dividendes.

_ 

(5) Le tém'ne «:dividendés» désigné ‘les re- 
vehus provenant d’actions, actions on bons 
de jouissance, parts de mine, parts de fon- 
dateur ou autres parts bénéficiaires é l’ex~ 
ception des créances, ainsi que les revenus 
d’autres parts sociaIes' assimilés aux reve- 
nus d’actions par la législation fiscale de 
I’Etat contractant dont la société distribu- 
trice est un résidént. ‘- ‘

g 

(4) Les dispositions 'des paragraphes (1) 
et (2) me s’appliquent pas lorsque 1e béné- 
ficiaire des dividendes, résident 'd’un Etat 
contractant, a, dam l’autre Etat contrac- 
tant dont la société qui paie les dividendes 
est 'un résident, un établissement stable 
auquel se rattache' effectivemént 1a partici- 
pation génératrice des dividendes.‘Dans ce 
caé, les dispdsitions de l’article 7 sont ap- 
plicables.

' 

(5) Lorsqu’une ‘société qui est un gésident 
d’un Etat contractant tire des bénéfices ou 
«des revenus de l’autre Etat confractan-t, Get 
autre Etat ne peut percevoi-r aucun impét 
sur les dividendes payés par la société aux- 
personnes qui ne sont pas des résidents -de 
cet autr-e Etat, ni prélever aucuvn impét, au 
titre de l’imposition des bénéfices non dis- 
tribués de la‘ société, méme si les dividen— 
«des payés ou 1e; bénéfices non distribués 
consistent en tout ou en partie en bénéfi- 
ces ou revenus prqvenant de cet autr'e Etat. 

Article 11 
Inte’rét; “ 

(1) Les intéréts provenant d’un Etat con- 
tractant et payés a un résident de l’autre 
Etat contract-ant sont imposables dans‘ éet 
autre Etat. ' 

(2) Toutefois, ces inf'éréts p‘euvent étre 
imposés dams I’Etat contractant d’ofi i-ls 

provienflént et.seIén la législation dc cet 
Etat, mais l’impét ainsi établi ne‘ peut exi 
céder 10 pour cent de leur montant brut. 
(3) Le terme axintéréts» désigne les reve- 
nus de fonds publics; des obligations d’em- 
pruhts, assorties on non 'de garanti'es hy- 
pothécaires ou d’une clause de participation 
aux bénéfices, et des créances ~de toute na- 
ture, ainsi que tous autres Produits assimi- 
Iés aux revenus de'sommes prétées par la 
législation fiscale de l’Etat d’01‘1 provien- 
nent les tevenus.‘ .

‘ 

(4) Les dispositions deé ’pa‘ra'graphes (1) 
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et' (2) ne s’appliquent pas lorsque 1e béné- 
ficiaire des .intéréts, résident d’un Etat 
contractant, a, dans l’autre Etat'contractant 
d’ofi proviennent les intéréts, un établisseé 
ment stable auquel se rattache effective- 
ment la‘ créance génératrice des intéréts. 
Dans ce cas, les dispositions de l’artiole 7 
sont applicables.. , 

(5) Les intéréts sont considérés cbmme 
provenant d’un Etat contractant lorsque 1e 
débiteur est cet Etat lui-méme, une de ses 
subdivisions politiques, une de ses collec- 
tivités locales, -ou un résident de cet Etat. 
Toutefois, lorsque 1e débiteur des intéréts, 
qu’il soit on non rési-dent d’un Etat con- 
tractant, a dans l’un des Etats contractants 
un établissement stable pour lequel l’em: 
prunt générateur des intéréts a été contrac- 
té et qui supports: la [charge de ces intététs, 
lesdits intéréts sont réputés provenir de 
l’Etat centractant 01‘1 l’établissement stable 
est situé.

4 

(6) Si, par suite de relations spéciales 
existant entre le débiteur et le cre’ancier ou. 
que Fun at l’autre entretiennent avec de 
tierces personnes, le montant desv intéréts 

payés, c‘ompte term de la créance pour la- 
quelle i:Is sont versés, excéde celui dont 
seraient convenus le débiteur et le créancier 
en l’absence de pareilles relations, les dis- 

positions du présent article ne s’appliquent 
qu’é ce rdernier. montant. En ce cas, Ia Par- 
tie excédentaire des paiements reste impo- 
sable conformément 2‘1 13. législation de chla- 
que‘ Etat contractant Aet‘ compte tenu des 
autres dispositions de la présente Conven- 
tion. 

Article 12 
Rede'wmce; 

(1) Le's redévances', provenant d’un Etat 
contractént et payées 2‘). un résident de l’au— 
tre Etat coritractant sont imposables dams 
cet autre Etat. 
(2) Tdutefois, ces' red’evahées peuvent étre 

‘TEXTE 

impbsées dans l’Etat d’ofi elvles proviennent 
et salon la législation de cet Etat, mais 
l’impét ainsi établi ne peut excédér 10 
pour cent de leur montant bmt.

‘ 

('3) Le terme «redevances» désigne les 
xémunérations de toute nature pay‘ées pour 
l’usage ou la concession de’l’usage d’un 
droit d’auteur sur une oeuvre littéraire, ar- 
tistique ou scientifique‘, y compris les films 
cinématographiques et de télévu'sion, _d’un 
brevet, d’une marque dc fabrique 611 de 
commerce, d’un dessin ou d’un modéle, 
d’un plan, d’vune formule ou d’un procédé‘ 
secrets, les rémunérat-ions pour l’usage 01; 
la' concession de l’usage d’un équipement 
agricole, industrial, commercial ou‘ scienti- 
fique ne constituant pas un bien immobi- 
lie: visé i l’artic-le 6 et pour des informa- 
tions ayant trait 2‘1 une expérience acquis‘e 
dans le domaine agricole, industriel, com- 
mercial ou scientifique, ainsi que les ré: 
munérations Pour des études économiques

‘ 

ou techniques: A 

(4) Les dispositions des paragraphes (1) 
et (2) me s’appliquent pas lorsque 1e béné- 
ficiaire des redevances, résident d’un Etat 
contractant, a, days l’autre Etat contractant 
d’ofi proviennent l¢s redevances, un éta- 

blissement stable auquel se rattache effec- 
tivement 1e droit ou Ie bien générateur des 
red-evances. Dans ce c'as, les dispositions de 
l’article 7 sont applicables. 

(5) Les 'redevances sont considérées com- 
me proVenant d’ufl Etat contractant ldrsque 

Ale débiteur est Cet Etat lui-Inéme, ‘une‘ de 
ses subdivisiéns politiques, une de ses c01- 
lectivités loc'ales ou un résident de cet _Etat. 
Toutefois, lotsque 1e débiteur des redlevan- 
ces, qu’itl soit ou non résident d’un Eta}: 

contractant, a dans un Etat contract'ant un 
établissement stable pOur le'que’l le contrat 
dormant lieu au paiement ‘des redevances a 
été conclu et qui supporte comma telle la 
charge de celle's-ci, ces redevances' sont 
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réputées provenir de I’Etat contractant 01‘1 

est situé l’établissement stable. 
(6) Si, .par suite‘ de relations spéoiales 
existant entre le débiteur et le créancier en 
que Fun et l’autre entretiennent avec tier- 
ces personnes, 1e montant de redevances 
payées, compte tenu de la prestation Pour. 
1aquelle elles sont versées, excéde celu'i 

dont seraient convenus 1e débiteur et le 
créanciet en'l’absence‘de pareilles relations, 
les dispositions du Présent article ne s’ap- 
Pliquent qu’é ce dernier montant. En ce 
Gas, la Pattie excédentaire des paiement‘s 
geste imposable conformément 2‘1 Ia Iégis- 
lation de chaque Etat contractant et compte 
term des autres dispositions de la présente 
Convention. 

Am’cle 13 
Gains e72 capital 

(1) Les gains provenant de l’aliénation 
des biens immobiliers, tels qu’ils soht dé- 
finis au paragraphe (2) de Particle 6, sont 
imposables dans I’Etat contractant 01‘1 ces 
biens s'ont situés.

' 

(2) Les gains provenant de l’aliénation de 
biens mobiliers faisant partie de 1"actif d’un 
établissemént stable qu’une entreprise d’un 
E'taf contractant a dans l’autre Etat con- 
tractént, ou de biens mobiliers constitutifs 
d’une base fixe don_t dispose un résident 
d’vun Etat contractant clans l’autre Etat con- 
tractant Pour l’exercice d’une profession 
libérale, y compris de tels gains provenant 
de lfaliénation globale de cet établissement 
stab-1e (seul ou avec l’ensemble de l’entre- 
prise) ou ,de cette base fixe, .sont rimposa- 
bles dams cet autre Etat. -

. 

(3) Nonobstant les dispositions du para- 
graphe (2), les- gains .provenant ‘de ‘l’alié- 
nation de navires ou d’aéronefs exploités 
en trafic international, ainsi que les biens 
mobiliers affectés 2‘1 leur exploitation, ne 
sont imposables que d‘ans l’Etat contrac- 

tant‘ 01‘1 les bénéfices provenant de cette ex- 
ploitation sont imposables en vertu des dis- 
positions de l’article 8. 
(4) Les gains provenant de l’aliénation de 
tous biens autres que ceux_ qui sont menti- 
onnés aux paragraphes (1), (2) et (3) ne 
sont imposables que dans I’Etat contrac- 
tant dont le cédant est un résident. 

Article 14 
Profem‘om libémlex 

(1) Les revenus qu’un.résident d’un Etat 
contractant tire d’une profession libérale 
ou d’autres aqtivités indépendantés de ca- 
ractére analogue ne sont imposables que 
udans cet Etat. Toutefois; ces revenus sont 
imposables "dams l’autre Etat contractant 
dans les cas suivants:

‘ 

1. si l’i-ntéressé dispose de fagon habituel- 
1e, dams l’autre Etat contractant, d’une base 
~fixe pour l’exercice de ses activités, mais 
uniquement dans la mesure 01‘; ils sont 
imputables é cette base fixe; on 

.2. si l’intéressé exerce ses activités dans 
l’autre Etat contractant pendant une péri- 
ode ou des périodes — y compris "la durée 
des interruptions normales de travail —— 
excédant au total 183 jours au cours de 
-l’année civile.

‘ 

(2) L’expression_ «profession libérale» 
comprend en particulier les-activités indé- 
pendantes d’ordre Scientifique, Iittéraire, 
artistique, éducafif ou pédagogique, ainsi 
que les activités indépendantes des méd-e- 
'cins, avocats, ingénieurs, architectes, den- 
tistes et comptables. 

Article 15 
Emploz': 

(1) Sous réserve des dispositions des arti4 
cles 16, 18 et 19, les salaires, traitements 
et autres rémunérations ‘similaires qu’un 
résident d’vu-u Etat contractant regoit au 
tit-r‘e d’un emploi salarié-ne s'ont imposa- 
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bles que dans'cet Etat, a moinS‘ qtie'l’em- 
ploi ne soit exercé dans l’autre Etat con- 
tr‘actant. Si l’emploi‘ y est exercé les rému- 
nérations regues 5. ce’ titre sont imposables 
dams. cet autre Etat. 

(2) Nonobstant les dispositions du‘para- 
graph'e (1) les rémufxérations quiun r‘ési- 

dent d’un Etat contractant regoit au titre 

d’uh emploi salarié exercé dans 11"aut~re 

Etat contractant ne serif imposables que 
dans le premier Etat sir 

' ' 

1. de bénéfici'aite séjoum‘e dans l’autre Etat 
Pendant une Période ou des périodes 
compris Ia dufée des interruptions norma- 
les de travail n’excédant pa‘s au total 183 
jours afi cours de l’année civile considérée; 
et 

2. 'les rémunératiqns, scat payées. par un 
employeur on an nom d’un employed»: qui 
n’test Pas résident de 'l’autre Etat; et _ 

3. la charge des rém-unérations' n’ést pas 
supportée par un établissement stable on 
unel‘baSe fixé que l’emplOy-éur a dans l’au- 
tre Etat. 

(3) Les dispositions Jdcs paragraphes (1) 
et (2) sont applicables, aux rémunérations 
versées par l’u-n des Etats centractants ou 
par I’une de ses subdivisions politiques 
ou l’une de ses collectivités locales 2‘1 une 
personne physique résidente de l'autre 

Etat contractant au titre de services rendus. 
Toutefois, lorsque ces rémunérations ne 
sont pas soumises é. l’impét de l’Etat 01‘1 

réside 1e bénéficiaire,‘ l’imposifion est ré- 

servée é. l"Etat du débiteur. 
(4) Nonobstant les dispositiOns précéden- 
tes du présent article, les rémunérations au 
titre d’un emploi exercé A bond-— 
1. d’u'n. navi-re ‘en‘ ‘trafic international sont 
imposables dans l’Etat contrac'tant'ofi 1e 

siége -de la direction effective de l’entre- 
prise est situé; 
2. d’un aéronef en 'trafic international et 

d’un aéron‘ef exploité 'par :le groupement 

'TEXTE 

SCANDINAVIAN AIRLINES SYSTEM 
(SAS), visé a‘u paragraphe (4) de l’article 
8, me sont imposables que clans l’Etat con- 
vtractant dont celui qui regoit lesdites ré- 

munérations (est un résgdent. 

Article 16 
. 

Tantz'éme: , 

Les tantiémes, jetons de présenée et autres 
:étributions simil'aires qu’un résident d’un 
Etat contractant :egoit fan 59. qualité dc 
membre du conseil d'administtation ou de 
Surveillance d’une sbciété qui est un rési- 

dent de l’autre Etat contractant sont impo- 
éables dans cet au_tre Etat.

‘ 

Aiticle 17 
Artistes?! sportif: 

(1) Nonobstant les dispositions des= ‘arti- 

cles 14 et 15,'les revénus que l‘es' profes- 

sionals du spéctacl‘e, teIs les artistes. de 
t-héétre, de cinéma, de 19. radio on de la 
télévision et les musiciens, tainsi'que les 

spcjrtifs retiretit de leurs activités Person- 
nelles en cette qualité, sont' imposablés 
dans l’Etat contractant 01‘1 ces activités sont 
eX'egcées. 

, 

'

_ 

(2) Nonobstant les dis-positiofis des arti- 

cles 7, 14 et 15, 1a régle énoncée au para- 
giaphe (1.) du pgésent article s’apPque 
également aux reve'nfis ‘obtenus par les‘ per- 
sonnes exploitamt oui organisant les activités 
yméntionnées. 

' ‘ 

(3) Les dispositions de‘s paragmphe's (1) 
et ,(2) Ine‘ s’appliquent .pas aux reVénus 
d’activités exércées dans un Etat contractant 
par :des organismes sans but 'rluc'ratilf dc 
l’autre Eta: contractant ou par des membres 
.de leur pegsonnél, sausf si'ces derniers agis- 
sent pour leu‘r prop're cdmpte.

‘ 

Article 18 
P‘emz'om

. 

Les pensions et autres rémunérations simi- 
laii'es provenant ,id'un Etat contractant et 
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payées 2‘1 un résidént de l’éuitré Etat cdn- 
tractant au tithe d’une emploi ahtérieur, né 
sont imp‘ésables quq-dans ‘cet a'u'tte Etat.-' . 

Article 19 
C bars/year: 

' et étfldikmtl 
(1) Les rémunégafidhs Ve‘rsées 5. une’ per- 
sonne physique qui est, ou qui était aupata- 
vant, am résidént d’un Etgt cofitfacfiaht' et 
qui séjoume tempogafremént clans '1’éufté 

Etat cont'ractant 5‘ scale fin d’y 'poursuivre 
ses études éu niveau élevé, ou s’y livrex; 2‘1 

des recherches Sdegtilfiqfies‘, péndaht uric' 
péribde‘ n’ej'ccé‘dant pas ‘d-e‘ux ails, dans une 
univétsité ou danglune autre institution 
d’enseignement supérieur ou de recherche 
scientifique, ne sont impqsab‘lc que dans le 
Premier Etat. . 

' 

.. - 

(2) Les Sbmmes qu’un étudiajnt, un ap- 
prehti 'ou un stagiaire qui est, ou qui‘ était 
auparavant, un ‘résident 'd’un Etat contrac- 
tant ct qui séjourne .dans I’autre Etat con- 
tractant é seule :fin d’y poursuivre ses ,étuJ 
des 'ou sa formation, Iegoit .pour couvrir ses 
frais d’entretien, d’études ou de fqrmatioq 
ne sont pa; imposables dans' cet autre Etat. 
(3) Les témunération-s versées é ugi étu- 
diam bu é unqapprenti commercial qui est, 
ou.était aupgrairant, un rési-dent d’un, Etat 
contractant an ,titre d’un, emploi salarié 
exercé vdans. J’autre Etat contractant,_ ne 
sont pas impqsables dafis Cet aut’rg Etat, é 
cgndition que 1edit4emploi se rattache .dii 
redement £1 Ases.étu_des. pu Asp. formation, 
out. que 'l’emplqi soit exercé A la seu_le fin 
de son entretign; 

Article 20
, 

Revenus non expreue’men; mentionnéx 
Les éléments du revénu d’un résident 'd’un 
Etat Contractant qui ne 'éont .pas expressé- 
ment mentibnnés 'dans les articles précé- 
dents de la présente‘ Convention n‘e sont 
imposables que dans cet Etat: “ ; 

E10 

' IV. IMPOSITION DE LA FORTUNE ' 

Article'L21 

. ' _ 
Fortune 

_

‘ 

(1) La fortune constituée‘Par des biens, 
immobiliers, tel}: qu’i'ls sont définjs au pa- 
ragraphe 2 de I’a:ticle_6, est imposable 
clans l’Etatcontractant 91‘1 ces biens sont 
situés. 

. 

. . 

*

. 

('2’) La fortune constituée par des biens 
mobiliers =faisant partie de Il’acti‘f d’un éta- 
blissement s_tab1e.d’une entreprise ou par 
des' lbiens.mobirliers constitutifs‘ d’une base 
fixe servant é l’exercice d’ung profession 
libéra-le est imposable clans l’Etat contrac- 
tant'ofi est situé 'l’établissement stable ou 
la base fixe. 
(5) La fortune constituée :par des navires 
ét deS aéronef; exploités en trafic interna- 
tional, ainsi qué leslbiens mobiliers afféc: 
tés 2‘1 letir exploitationfine sont imposables 
que clans I’Etat contragtant 01‘). 163 bénéfices 
provenant de cette exploitation sont- impo- 
sables en vertu zdes dispositions de Particle 
8. 

(4) Tons fles autrés élémefits dc; 1a fortune 
d’un rés‘ident d’ud Etat contrictgnt ne sont 
imp'osable's qu‘e d'a'ns .cet Eta‘t.

' 

vi D'ISPOSLITIQNS POUR ELIMINEB
. 

LE's DOUBLES IM_POSITIONS
. 

' 

Artiklé 22 
Métbode d’exemptiofl. 

(1) En ce qui conc'efne les rés‘identsde 
la‘ Nervé'ge, 1:31 Jdoubl'e imposition est évi- 
tée de :la' maniére suivanfe: ‘ 

1. Les reVehus provenant du_ Maroc —-'-_ 2‘1 

ul’exclusion'de's revenus visés at 2. ci-aprés 
—- ét' les éléments de 15 fortime .Situé's 'au 
Ma‘roc,‘ qui 'so‘h't imposab'les. dams 'cet Etat 
en v'ertu des articles précédents,‘?’so'nt e201 
riérés de l’impét norvégie‘n; :Cett‘e' exon'éra— 
tion- ne limiteipas 1e ‘dréit desla Norvége 
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de tenir co‘mpte, lors de la déter-rnination 
du taux de ‘l’impét et des cotisa‘tions socia- 
les norvégi‘ens, dcs revenus et des‘ éléments 
de' fortune ainsir exonérés. 
Dans le cas ~des dividendes définis au- pa- 
ragraphe 3 de Il’article 10 1a premiére 
phrase s’appliqu’e seu-lement, lorsqtie les 

dividendes sonf Payés par une société par 
actiofis résidente du Maroc i une société 
de'capitaux résidente de la Norvége, qui 
dispose 'di-tectement -d’au moins 10 Pour 
cent du capital assorti :d"un droit'de vote 
de la premiére société. Les actions ou parts 
susvisées de la société du Maroc sont, aux 
mérnes conditions, exonérées de l’impét 

norvégien pergu- sur la fortune. 
2. L’impét pergu au Maroc conformément 
au'x -disp05itions -de cette ConVention est 

imputé sur l’impét que la No'rvég‘e Pergoit 
sur les revenus 'suivants: 

(a) ies dividendes non visés 2‘1 l’a-linéa 1; 

(b) 165 intéréts visés é l’artic-le 11; 

(c) 165 redevances viséeslé. l’artide 12. 
3. Pour les besoins .de l’imputation visée 
au paragraphe (1) alinéa 2 a ci-dessus, 
auSsi longtemps que.1es dividendgs sont 
exonérés ou imposés 5. un taux inférieur au 
taux visé au paragraphe (2) alinéa 2 de 
Particle 10 en we de promouvoir 1e déve- 
loppementéconbmique du Maroc‘, 1e mon- 
tant ‘de liimpét mprOcain i-mputable séza de 
15 pour cent du montant brut des dits divi- 
dendes, r

‘ 

4.'.Pour les besoins de l’imputation visé'e 

au paragraphe (1) alinéa- 2 b ci-dessus, 

aussi longtemps .que les 'intéréts :sont exo- 
nérés ou imposés 2‘1 un taux inférieur an 
taux visé ‘au paragra'phe (2) dc l’article 11 
en we de promouvoir le développement 
économique du Maroc, le ‘montant'de l’im— 
pét mardcain imputable Sera de 10 pour 
cent du montant bmt des dits intéréts; 

toutefois' lorsque les dits intéréts sont ver- 

sés par ~1es institutions viséesv au Protocole 
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fin'a-l, ie montant de l’i-mpét marocain im- 
putable sera de 15 pour cent. 
(2) En ce qui concerne les réSidents du 
.Marocrla double imposition est évitée de 
la maniére suiva'nte: 
1. Lorsqu’un résident du Maroc regoit des 
revenus non-visés au 2. ci-zaprés qui sont 
imposables en Norvége cdnformément aux 
dispOsitions de cette Convention, 1e Maroc 
exempte d'e l’im-péf ces revenus, mais il‘ 

peut, Pour cal'culer -le mont'ant de ses im- 
péts sur le reste du revenu de ce résident, 
applique: 1e méme taux' que si les revenus 
en question n’avaient pas été exemPtés. 
2. En ce qui concerne les re‘venus ‘visés aux 
articles 10, 11 pt 12 c'iidessus,yle Maroc 
pent, conforméniéht. aux dispositions de sa 
législation ititerne les comprendre dans ‘les 
bases des impéts visés 2‘1 Particle 2; mais i-l 
accorde sur le montant des impéts affé- 

rents '21 ces revenus et dans la limite de ce. 
mc’mtant, une réduction correspondant au 
mtmtant des impéts Prélevés par la 'Norvé- 
ge sur ces mémes revenus. 

VI. DISPOSITIONS SPECIALES 

Article 23' 

_ 

Nondixcrz'mz‘natz'on 
(1)' Les nationaux d’un Etat contractant 
ne' sont soufnis dans l’autre Etat contrad- 
tant 5. auc'uné impoéition ou obligation y 
relative, qui 'e'st'autre 011 plus 'lourde que 
celle 5. laquelle sont ou pourront étr'e assu- 
jettis‘ “les nationadx de cet autre'.Etat se 

trouvant dans la mém'e situatibn.
' 

(2) L’imposition des biens immobiliers,‘ 

d’un 'établissement stable on d’une base 
fixe qu’uné entreprise ou-un résident' d’un 
Etat contraCtant a dans l’autre Etat coff- 

tractant n’est pas établie dans- cet autre 

Etat d’une fagon moins favorable que rim: 
position des entreprises Ou des téside'nts de 
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cet autre Etat qui exercen't 1a méme activi- 
té. 

En particulierr 
(a)- dans I; calcu-l des' revenus tiréé de 
biens immobiliers qu’un résident d’un Etat 
contractant posséde dans l’autre Etat con- 
tractafit, sont admises en vdéduction Iles dé- 
penses exposées pour i’entretien et la con- 
servation de ces biens, dans les conditions 
qui s’appliquent aux résidents de cet autre 
Etat. Les intéréts de dettes contractées aux 
mémes fins sont également admis en dé- 
duction dans Ies mémes conditions; 
(13) dans le calcul de la fortune visée aux 
paragra'phes (1) ‘e't (2) de l’artic-le 21, 
sont admises en déductions 'lesv dettes con- 
tractées pour les :b‘ésoins de biens immobi- 
lie'rs, d’un étavblissement stable ou d’une 
base fixe. 
L'a disposition dé l’alinéa ler du présent 
'parzigraphe ne peut étre interprétée comme 
obligelant un Etat contractant é accorder 
afi‘x résidents de 1"autre Etat contractant Ies 
déductions personnelles, abattements et ré- 
ductions d’impét en fonction de la situa- 
tion on Ides” charges de famiLle qu’il accor- 
de A 5:33 ptdpres‘résidents. 
Cette disposition ne peut non plus étre 
interprétée corn-me empéchant un Etat con- 
tractant d’imposer =le total- des bénéfices 
imputables £1 .1’établissement stable dont 
dispose dans‘ cet Etat une société de l’autre 
Etat, a‘u taux fixé pat sa législation natio— 
‘nale, a condition que celui—ci n’excéde pas 
Ie taux maximum applicable‘é l’ensemble 
ou é-une fraction des bénéfices non distri- 
bués des sociétés résidentes de ce premier 
Etat. 

.
. 

(3) 'Les .entreprises‘ d’un Etat contractant, 
dont le capital est' en totalitéou 'en partie, 
directement ou indirecternent, 'détenu ou 
contrélé par un ou plusieurs résidents de 
l’autre Brat contr‘actant, ne sont sournises 
dams Ie .pr'emier Eta't contractant 2‘1 aucune 
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imposition ou obligation y relative, qui est 
autre ou Plus lourde que cells a laquelle 
sont ou pourront étre assujetties les autres 
entreprises de méme nature de ce premier 
Etat. v 

(4) La disposition du paragraphs: (1) ne 
peut étre dnterprétée comme obligeant 1a 
Norvége é accorder aux nationaux du Ma- 
roc, qui n'e so‘nt pas nés eh Norvége de pa- 
rents norvégiens, 1a remise exceptionnel-lé 
d"imp6t quelle accorde é ses propres natio- 
naux et aux personnes nées en Norvége de 
parents norvégiens, en vertu de Particle 22 
de la loi norvégienne .de l’impét Pour les 
districts ruraux et de Particle 17 de la loi 
norvégienne de I’impét pour les ville's. 
(5‘) Le terme «imposition» désigne dans 
le présent article Ies impéts de toute nature 
ou dénomi‘nation. 

Article’24 
Proce’ditre amiable

I 

(1) Lorsqu’un résident d’un Etat contrac- 
tant estime que les mesures prises par unu 
Etat contractant ou par chacun des deux 
Etats gntrai‘nent‘ ou lentraineront pour lui 
une imposition non conforme :51 :la présente 
Convention, i-l peut, indépehdatnment des 
récours pr‘évus Par 19. législatibn‘ nationale 
de ces'Etats, sdumet'tr‘e son cas é l’autorité . 

compéteiite de J’Etat contractdnt dont il est 
rés'ident. 

(2) [Cette auton'té compétente s’efforcera, 
si la réclaimation lui parai‘t fondée gt si elle 
n’est pas elle-méme en mesure d’apporter 
une ~solution satisfaisante, ‘de régler la 
question pa'r voie d’accond amiable avec 
l’autorité compétente de l’autre Etat con- 
tractant, en vue d’éviter une imposition 
non conforme 2‘1 la Convention. . 

(3) Les autorités compétentes des Etats 
contractants s’éfforcent, par voie d’accord 
amiable, =de résoudre Ies difficultés ou de 
dissiper Ies doutes auxquels p'euvent don- 
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net lieu l’interprétation ou l’application de 
la Présent‘e Convenfion. Ell'es peuvent aussi 
Se concerter en vue d’éviter 19. double im- 
position dans les cas non prévus par la 

Présente Convention. _ 

(4) Les autorités compétentes des Etats 
contractants peuvent communique: directee 
ment entre elles en we de parvenir a un 
accord comme il.est indiqué aux para- 
graphes Précéd‘ents et 5. toute autre fin 

prévue par-1a présente Convention. 

Article 25 
Ethange de remez'gnement: 

(1) Les autoritéS‘ compétentes des Etats 
contractants échangeront les renseigne- 
ments pécessaires pour. applique: les dis- 

positions de la présente ConventiOn. T'out 
tenseignement ainsi échangé sera tenu se- 
cret et ne pourra étre communiqué qu’aux 
personnes ou autorités chargées de l’éta— 

blissement ou du recouvrement .des impéts 
visés Par ~13. présente Convention et des ré- 
clamations et recours y relatifs, ainsi qu’- 

aux autorités j‘udiciaires. 

(2) Les dispositions du patagraphe (1) 
me peuvent .en aucun cas étr'e interprétées 
comme imposant 2‘1 l’un des Etats contrac- 
tants l’obligation; 
1. de prendre des dispositions administra- 
tives dérogeant 5. 53. propre législation 011 

2‘1 sa pratique' administrative ou 2‘1 celle de 
lfautre Etat contractant; I . 

2. 5de fburnir des renseignements qui 'ne 

pourraient étre obtenus sur la, base de sa 
propré législation ou dans le cadre de sa 
pratique administrative normale ou de cel- 
165 de l’autre Etat contractant; 
3. de tra'nsmettre d‘es renseignements qui 
révéleraient un secret commercial, indu- 
striel, professionneI ou un procédé com- 
mercial ou des renseigneme'nts dont Ia 

. 
communication serait contraire 2‘1 l’ordre 

public. 
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Article 26 
Fontti‘onmz'res diplomatiques et consulairex 
(1) Les dispositions de la présente Con- 
vention ne Portent pa‘s atteinte aux privilé— 
ges fiscaux dont bénéficient ~le’s fonction- 
naires' ‘diplomatiques ou consulaires en 
vertu soit des régles générales du droit des 
gens, soit: des dispositions d’accords parti- 
rculiers. 

(2) Dans la mesure 01‘1, en raison des pri- 
‘viléges fiscaux dont bénéficient les ‘fonc- 

tionnaires diplomatiques tou consulaires, ,en 
-vertu des régles générales‘ du drdit desgens 
-ou aux termes des. dispositions d’éccords 
internationaux particuliers, 1e revenu. ou la 
fortune ne sont pas imposa‘bles dans l’Etat 
accfé'ditaire, 1e droit d’impositions est ré- 

serv‘é £1 l’Etat accréditant. 

(5) Aux fins.de Ia présente Convention, 
les membrés d’une missit'm diplomatique 
ou consulaire d’un Etat contractant accré- 

ditée dans 1"autre Etat contractant ou‘ dans 
un Etat tiers qui sont ressortissants‘ de 
J’Etat accréditant, sont réputés étre rési- 

dents de l’Etat accréditant s’ils ’y sont sou- 
rnis aux mémes obligations;. en matiére 
d’dmpéts sur le revenu et sur la fortune, 
que les résidents dudit Etat. 
(4) La présente Convention ne s’applique 
pas aux Organisations internationales, é 
leurs organes ou 2‘1 leu-rs fonctionn'aires, ni 

aux personnes qui sont membres d’une 
mission diplomatique ou con_su1aire d’un 
Etat tiers, Iotsqu’d‘ls se trouvent sur le ter; 
ritoirevd’un Etat contractant et ne 'spn_t pas 
traités comme ‘des résidents dans- l’un ou 
l’autre Etat contractant en matiére d’impéts 
‘sur le revenu et sur la fortune. 

Article 27 
Extension territoriale 

(1) La présente Conv'ention Pent étre 

étendue, tel-le' quelle ou avec les modifica- 
tions nécessaires 5. toute partie du territo'ire 
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de 119. Norvége qui est Spécifiquement ex- 
clue'du champ d’application de la Conven- 
tion en ~ve1gtu de la disposition du para- 
graphe (1), 2, de l’article 3, dans laquelle 
les impfits sont pergus qui sont de caractére 
analogue é ceux auxquels s’applique la 
Convention. Une .telle extension prend ef- 
fet £1 p‘artir de 19. date, avec les modifica- 
tions et dans les conditions, y compris les 
conditions relatives 23. la cessation d’appli- 
cation, qui sont fixées d’un commun accord 
entre les Etats contractants .pa'r écha'nge de 
notes Idiplomatiques ou selon toute autre 
procédure conforme‘ :3. leurs dispositions 
constitutionnelles. 
(2) A moins que les deux Etats contrac- 
tants- n’en soient convenus autrement, 101's- 
que la Convention ser‘a dénoncée parj l’un 
d’eux en vertu de' Particle 29, elle 'cessera 
de 's’appliguer, dans les conditions prévues 
é cet article 2‘: tout territoire auquel elle a 
été étendue conformément au prés'ent ar- 
tide. 

VII. DISPOSITIONS FINALES 

.Articlé 28 
Entre’e en w’gueur 

(1) La piésente' Convention sera ratifiée; 
les instruments de ratification seront échan- 
gés 'aussitét que possible a Rabat.‘ 
(2) La 'présente Convention entrera en 
vigueur ‘dés l’ééhénge ’d‘es instruments" de 
ratification et elle s’a-ppliquera:

‘ 

1. aux impéts dus 51 la source sur les re- 
Venus‘ att'ribués ou mis en paiement 2‘1 par- 
tir du premier jOur du 'mois suiirant celui 
de l’échan-ge des instruments de ratifica- 
tion; 
2. aux autres impéts étaiblis sur des reve- 
hu's de périodés imposables prenant fin a 
partir du let janvier He l’année dé cet 
écha'nge. ’ 
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Article 29 
Dénomiation 

Let présente Convention restera -indéfini- 
ment en vigueur; mais chaque Etat con- 
tractant pourra, jusqu’au 30 juin inclus de 
to‘ute année civile_5. partir de la cinquiéme 
rannée 2‘1 dater de celle de sa ratification, la 
dénoncer, par écrit et par la voie diploma- 
tique, 2‘1. l’autre Etat contractant. En cas de 
dénonciation avant l'e let juillet d’une telle 
année, la~ Convention s’appliquera pour la 
demiére fois: 
1. aux impéts d'us 5.1a source sur les re- 
venus attribués ou mi’s en paiement au plus 
tard 16 31 décembre de ‘l’année de la dé— 
nonciation;

‘ 

2. aux autres impéts ,établis sur des reve- 
"nus de périodes imposgb-les Prenant fin au 
plus tar_d Le 31 décembre de la méme an- 
née. 

FAIT‘ 2‘1 Rabat, le 5 mai 1972 en double 
eXempIaire fen langue frangaise. 
Pourle Royaume de la Norvége: 
Olav I. L'P. Moltke-Hansen 
Pour 1e Royaume du Maroc: 
‘Mustapha Faris 

PROTOCOLE FINAL 

Au moment de:procéder 2‘: 1a signature de 
12. Convention en vue d’éviter les doubles 
impositions en matiére d’impéts sur le 
revenu et sut la fortune conclue ce jour 
entre le Royaume de 121 Norvége et le Roy- 
aume du .Maroc, «les Plénipotentiaires sous- 
signés sont convenus des dispositions sui- 
vantes qui for-meat partie intégrante de 
cette Convention.. 
Les organismes spécia'lisés en vue de con- 
c'ourir a'u'développement économique du 
Maroc, dont' i'l est question 5. Particle 22, 
paragraphe (1), alinéa 4, sont les suit/ants: 
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— Cais'se nationale de crédit agricole; —— Banque nationale pour le déveloPpe- 
—— Fonds d’équipement communal; merit éCOnomique; 
——- Office chérifien des phosphates; v 

“‘ Banque centrale POPUIflife; 
—- Office national de l’électricité; ‘*‘ MarOC'Chimiéi 

, _ _ — Offices régionaux de mise en valeur “— SEEIK (Somate d’explmtatlon de PY‘ 
agricole; 

rotme de Ketara); 

__ Bureau de recherches et de Participa_ 
-— S.E.F.E.R.I.I:". (Soc1ete d’explmtatlon 

tions miniéreS' 
' de fer du l);

r 

,, 
’ 

. .‘ . 

' — C.O.T.E.F. (Complexe textile de Fés); — Bureau detudes et de partlapatxons .. , , . .. , 

.‘ . 
- —-S.C.P. (Socxete ohenflenne des petro— 

mdustnelles; 
. 165) . 

—— Office national marocain du fourisme; __ SAIQHR (Société anonyme marocaine 
—— Office national des chemins de fer; italienne demffinage); — d6 commercialisation Ct d’ex- __ (Compagnie mafocaine 

Portatifm; 'de navigation); 
'

. 

-— Régie d’aconage du port de Casablan— __ RAM (Royal Air Maroc); 
C3; —— LIMADET (Lignes maritimes du dé- 

—- Caisse des préts immobiliers du Maroc; troit). ' 
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,rAibkommean zwis‘chen' :der Bun-desre‘pu-bl‘i‘k 
Deutsch’l‘and und dzer V_0'l?ks‘re~pur‘b'l‘ik 'P‘o'lien Jz'ur 

Vermeidung de‘r D‘oppelbes‘teuerung auf dem 
‘Gaebiertae d‘e‘r S‘teuiée-rn; vom. Eli'n'kommenfundMVQm 

'Veirmég‘en. 

SUPPLEMENT ‘TOA’I‘HE BULLETiN FOR INTERNATIONAL FISCAL DGCUMENTZATICSN ‘ 

AU BULLETIN: DE DOCUMENTATION ‘FISCALE INTERNATIONALE 

'i 

Vol. XXVHI,,No. 1-2, December/ décembre 1974 
Muiderpoort - 124‘ Safphatistraat - Amsterdam 

A 410121719 taxafioh treaty um: iigned‘ betzéeen the Germm Federal Repéélié 
P014714 on Detgmber‘ 18, 1972. The treaty w/az'c}: ix subject to rectifizrdtz'o'n will 
geyzemll'y be effective 4: {2f film/dry 1, 197251 - 

“TEXT
‘ 

Die Bundesrepublik Deutschland und‘ die 
Volksrepublik Polen, von dem Wunsche 
gcleitet, ‘zWecks Entw-icklung und Erleichte- 
rung ihrer’ Wirtschaftlichen Beziehungen, ein 
Abkommen Zur Vermeidun'g der Doppel— 
besteuerung ,auf dem Gebiete der Steuern 
Vom- .Einkommen und vom' verméggn zu' 
schliessen, 
Habenr folgend‘es vezeinbart: 

Artiéel 1 
Dieses' Abkomrnen gilt fiir Person’en, die in 
cinern Vertragstaat od'er in beiden Vertrag- 
staaten anséssig sind_. 

Art‘z'kel 2
‘ 

(1), Dieses Abkomr’nen gilt, ohne Riicksicht 
auf die: Art rder Erhebung, ffir Steuem vorn 
EinkOmmen und vom Vermijgen, die in 
einem der beiden Vertragstaaten erhoben 
werden,

I 

(2) A15 Steuem vom Einkomnien tund vom 

Vermégeri gelten alle Steuern, die vom 
Gesamteinkdmmen, vom‘ GesamWermégen 
oder von Teile‘n «de‘s Einkommens od’ér‘des- 
Vegmégens erhobe'n. warden, e‘ins’chliesslic‘h 
de‘r Steuerh vom Gewinri aus der.VerEiussé- 
rung béweglichen oder Unbeweglichen Ver- 
mégens, ’der Lo'hnsummensteirem,SOWie der 
Steuem vo‘m Vermégenszuv‘v‘achs. 
(‘5) Z11 deg zur Zei bestehend'en Steuern, 
'fiir die dieses Abkomrnén gilt, gehg‘iren ins: 
.besondexe' . , 

‘ ~ 
. , 

a) in der Bundesrepub‘lik"Deutschland‘: 
.

' 

die Einkommensteuer einschliessligh ,dcr‘ 
Erg'alnzungsabgabe zur' Eink‘ommen- 
steuer,

‘ 

die Kérpersc‘haftsteuer ein's'chli‘ess‘lich‘ 

‘der ErgiinZungsabgabe zur Kiilqper~ 

schaftsteuer,, 
‘

‘ 

die Vermdgensteuer und 
die Gewerbesteuer; 

1. See also under “Documents” in this issue. ~ 

V 
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b) in der Volksrepubl‘ik Polen: 
l podatek :dochodowy (die Einkommen— 

steuer), ' — :podatek od wynagrodzen (die Lohn- 
steuer), 

Podatek wyréwnawczy (die Erganzung- 
steuer zur Einkommensteuer Oder Lohn— 
steuer) und 
podatek dochodowy 0d spéldzielczoéc-i 
(die Einkommensteuer der Genossen— 
sc-haften). 

(4) Dieses Abkommen gilt auch ffir alle 
Steuer-n gl'eicher ode: fihnlicher Art, d-ie 

kfin-ftig neben den zur Zeit bestehenden 
Steuem oder an deren Stelle erhoben wer- 

“ den. 

K 5.) Die Bestimmungen dieses‘ Abkommens 
afiber die Besteuerung des Einkommens oder 
des Vermégens gelten entsprechend ffir die 
nicht nach dem Einkommen oder dem Ver- 
mégen berechnete Gewerbesteuer. 

Am'éel 3 
(1) Im Sinne diéses A-bkommens, wenn der 
'Zusammenhang nicht anderes erfordert: 
a) bedeuten die Ausdriicke ,,ein Vertrag- 

‘ staaE“ und ,,dervandere Vertragstaat“, je 
' 

_ nach 'der'n Zusammenhang, d-ie Bundes- 
republik Deutschland oder die Volks- 
repu'blik Po‘len rand, went} ,fiir Zwecke 

_dieses Abkommens im geographischen 
Sinne verwendet, ‘das Gebiet, in dem 
'das Steuerrecht des betreffenden Staates 
gilt; 

b) umfasst der Ausdruck ,,Person“ natiir- 

liche Personen und Gesellschaften; 
c) bedeutet der Ausdruck ,,Gesellschaft” 

juristisc-he Personen Oder Rechtstrfiger, 
die .fiir die Besteuerung wie juristische 
Personen behandelt werden; 

d) bedeuten die Ausdriicke ,,Untemehmen 
eines Vertragstaates” und ,,Unter- 

‘ nehmen des anderen Vertragstaates“; je 
nachdem, ein Unternehmen, .das von 

einer in einem Vertragstaat ansfissigen 
Person betrieberi Wird, odet ein Unter- 
nehmen,‘ das von einer in dem anderen 
Vertragstaat ansissigen Person betrieben 
Wird; 

e) bedeutet der Ausdruck ,,zust§ndige Be- 
hérde” auf seiten der Bundesrepublik 
Deutschland den Bundesminister der 
Finanzen und auf seiten ~der Volksrepu- 
Iblik Polen den Minisfier der Finanzen. 

(2) Bei Anwendung dieses Abkommens 
dutch einen Vertragstaat hat, wenn der Zu- 
sarnmenhang nichts .anderes erfordert, jeder 
nicht anders definierte Ausdruck die Be— 
deutung, Idie ihm nach dem Recht dieses 
Staates fiber die Ste'uern Zukommt, welche 
Gegenstand dieses Abkommens s-ind. 

Artikel 4 
(1) Im Sinne dieses Abkommens‘ bedeutet 

I 

der Ausdruck ,,eine in einem Vertragstaat 
anséissige Person“ cine Person, die nach dem 
Recht dieses Staates dont auf Grund ihres 
Wohnsitzes, ihres stindigen Aufenthalts, 
des Ortes ihrer Geschéiftsleitung oder eines 
anderen éihnlichen Merkmals steuerpflich— 
tig ist. 

(2) Ist nach Absatz 1 eine natiirliche Per- 
son in beiden Vertragétaaten anséissig, so 
gilt folgendes: 
21) Die Person gilt als in dem Vertragstaat 

anséissig, in dem sie fiber eine standige 
Wohnstfitte verfiigt. Verffigt sie in bei- 
den Vertragstaaten fiber eine stindige 
Wohnstiitte, _so gilt sie als in dem Ver- 
tragstaat ansfissig, zu dem sie die enge- 
ren persb‘nlichen und Wirtschaftlichen 
Beziehungen hat. 

b) Kann nicht bestimmt werden, in wel- 
chem Vertragstaat die Person die enge- 
ren persijnlichen und wirtschaftlichen 
Beziehungen hat, Oder verfiigt sic in 
keinem der Vertragstaaten fiber eine 
st'alndige Wohnstéitte, so gilt sie als in 
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dem Vertragstaat anséissig, in dem sie 
~ihren ge‘wéhnlichen Aufehthalt hat. 

(3) Ist nach Absatz 1 eine andere als eihe 
natiirliche Person in beiden Verttagstaaten 
‘ansissig, so gilt sie 2115 in dem Vertragstaat 
anséissig, in dem sich der Ort ihrer tatséich- 
lichen Geschéiftsleitung befindet.

\ 

Artiéel 5. 

(1) Im Sinnel dieSes Abkornmens bedeutet 
_der Ausdruck ,,Betriebstéitte“ eine feste 
Geschiiftseinrichtung, in der die Titigkeit 
des Unternehmens ganz ode: teilweise aus- 
geiibt wird. 
(2) Der Alisdruck ,,Betriebstéitte“ umfasst 
insbesondere: 
a) einen Ort der Leitung, 
b) eine Zweigniederlassung, 
c) eine Geschéiftsstelle,

' 

d) eine Fabrikationsétfitte, 
e) eine Werkstiitte, 
f) ein Bergwerk, einen Steinbruch ode: 

eine and‘ere Stétte der Ausbeutung vonl. 
Bodenschéitzen, 
eine Bauausffihrung ode: Montage, 
deren Dauer zwélf Monate fibegschrei- 
tet.

' 

(3) A18 Betriebstéitten gelten nicht: 
a) Einrichtungen, die ausschliesslich zur 

Lagerung, Ansstellung Oder Ausliefe- 
rung von Gfitern Oder Waren des 
Untemehmens benutzt werden; 
Beé'téinde von Gfitern oder Waren des 
Untemehmens, die ausschliesslich zur 
Lagerlfng, Ausstellung Oder Ausliefe- 
rung unterhalten wer'den;I 

c) Besténde von Giitern oder Waren des 
Ufitemehmens, die ausschliesslich zu 
dem Zweck unterhalten werden, dutch 
eir} anderes Unternehmen bearbeitet 
Oder verarbeitet zu werden; 
eine feste Geschiftseinrichtung, die aus- 
schliesslich Zu dem Zweck unterhalten 
wird, ffir das Untemehmen Gfiter oder 

g) 

b) 

d) 
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Waren einzukaufgn oder Informational 
z'u beschaffen; 

e) eine feste Geschiftseinrichtung, die aus- 
schliesslich zu d‘em Zweck untezhalteg 
Wird,‘ ffi‘r das Unternéhmen zu Werben, 
Informationen zu erteilen, wissenschaft— 
fiche Fors'chung zu betreiben Oder .éhn- 
liche Titigkeiten auszufiben, die flora 
bereitende‘r'Ar't sind Oder eine‘ Hilfs; 
tfitigkeit darstellen.

' 

(4) Ist eine Person —'— mit Ausnahme eines 
unabhéingigen Vertreters im Sinne d’es Ab~ 
satzes 5 —— in einem VEItragstaat ‘fiif ein 
Untemehmen- des anderen Vertragstaates 
titig, so gilt eine in dem er'stgenarlntén 
Staat gelegene Betriebstéitte als gegében, 
wenn die Person eine Vollmacht bés‘i'tzt, im- 
VNamen d‘es- Un’temehmens Vertriige abzu- 
schliessen, und die Vollmacht in diesem 
Staat gewéhnlich ausfibt, es sei. dehn, dass 
sich ihre Titigkeit auf den‘ Einkauf von 
Giitern oder Waren fiir das Untemehmen 
beschr'alnkt. ' 

(5) Ein Untemehmen eines Vertragstaates 
wird nicht schon deshalb so‘ behandélt, als 
habe es eine Betriebstitte in dem andeten 
Vertragstaat, weil es dort seine Tatigkeit 
dutch einen Makler, Kommissibnéir ode): 
einen anderen unabh'dngigen Vertretcr aus- 
iibt, sofern diese Personen im Rahme‘n ‘ihrer 
ordentlichen Geschéiftstéitigkeit handeln. r 

(6) Allein dadur’ch, dass due in einem 
Vertragstaat ansfissige Gesellschaft cine Ge- 
sellschaft beherrscht oder von einer Gesell- _ 

schaft beherrscht wird, die in dem anderen 
Vertragstaat'anséissig ist Oder dort (ent- 
weder dutch eine Betriebst‘altte Oder in an: 
deter Weise) ihre Tatigkeit 'ausiibt, Wird 
eine der beiden Gesellschaften nich't zuf 
Betriebstitte der anderen. 

Am'éel .6 
(1) Einkiinfte aus unbeweglichem Ver- 
mégen kénnen in dem Vertragstaat besteu-
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ert werden, in dem diceses Vermégen liegt. 
(2) Der AusdtuCk ,,unbewegliches Ver- 
mégen” abestimmt sich nach dem Recht des 
Vértragstaates, in dem das Verméggn liegt. 
Der Ausdruck umfasst in jedem Fall das 
Zubehér Zum unbeweglichen Vermégen, 
das lebende und tote Inventar land- und 
forstwirtschaftlicher Betriebe, die Rechte, 
auf die die Vorschriften des Privatrechts 
fiber Grundstficke Anwendung finden, die 
Nutzungsrechte an unbeweglichem Ver- 
mégen sowie die Rechte auf verinderliche 

‘ 

Oder feste Vergiitufigen fiir die Ausbeutung 
oder’ das Recht auf Ausbeutung von Mine- 
ralvorkommen, Quellen und anderen Bo- 
denschéitzen; Schiffe und Luftfahrzeuge 
gelten nicht als unbewegliches Vermégen. 
(3) Absatz 1 gilt-flit die Einkiinfte aus der 
unmittelbaren Nutzung, der Vermietung 
Oder Verpachtung sowie jeder anderen Art 
der Nutzung unbeweglichen Vermiigens. 
(4) Die Abséitze 1 und 3 gelten auch ffir 
Einki'mfte aus un-beweglichem Vermbgen 
eines Untern‘ehmens und fiir Einkfinfte aus 
uhbeweglichem Vérméigen, das der Aus- 
iibung eines freien Beru-fes dient. 

Artzléel 7 
(1) Gewinne eines Unternehmens eines 
Vertragstaatés kénnen nut in diesem Staat 
besteuert werden, es sei denn, dass' das 
Unternehmen seine Titigkeit im anderen‘ 
Veftragstaa‘t "durch eine dort gelegene Be- 
triebstéitte ausiibt. Ubt das Unternehmen 
seine Titigkeit in dieser Weise aus, so k611- 
nen die Gewinne des Unternehmens in dem 
anderen Staat besteuett werden, jeddch nur 
insoweit, als sie dieser Betriebstfitte zuge- 
rechnet werden kénnen. 
(2) Ubt ein Unternehmen eines Vertrag- 
staates seine Titigkeit in dem anderen Ver- 
tragstaat dutch eine ‘dort gelegene Betrieb- 
stitte aus, 'so sind in jedem Vertragstaat die- 
ser Betriebstéitte di‘e Gewinne zuzurechnen, 

die sie hitte efzielen kénnen, wenn sie cine 
gleiche oder éihnliche Titigkeit runter 
gleichen oder éhnlichen Bedingungen aIs 
selbstéindiges Unteméhmen ausgeiibt hitte 
and im Verkehr mit dem Unternehmen, 
dessen Betriebstéitte sie ist, véllig unab- 
hiingig gewesen Ware. 
(5) Bei der Ermittlung der Gewinne einer 
Betriebstiitte warden die fiir diese Betrieb- 

'stéitte entstandenen AufWendungen, ein— 
sohliesslich der Geschiftsffihrungs- und a11- 
gemeinen Verwaltungskosten Zum Abzug 
zugelassen, gleichgiiltig, ob sie in dem

I 

Staat, in dem die Betriebstéitte liegt, oder 
anderswo entstanden sind. 
(4) Soweit es in einem Vertragsjaat fiblich 
ist, die einer Betriebstiitte zuzurechnenden 
Gewinne dutch Aufteilung der Gesamt- 
gewinne des Untemehmens auf seine ein- 
zelnen Teile zu ermitteln, schliesst Absatz 2 
nicht a-us, dass dieser Vertragstaat die zu 
besteuernden Gewinne nach der fiblichen 
Aufteilung ermit-telt; die Art der angewen- 
deten GeW-innaufteilung muss jedoch so 
sein, dass das Ergebnis mit den Grund- 
séitzen dieses Artikels fibereinstimmt. 
(5) Auf Grund des blossen Einkaufs von 
Giitem Oder Waren fiir das Untemehmen 
wird einer Betriebstiitte kein Gewinn zu- 
gerechnet. 

(6) Bei Anwendung der vorstehenden Ab- 
sitze sind die der Betriebstéitte zuzurechnen- 
den- Gewinne jedes Jahr auf dieselbe Ar-t 
zu ermitteln, es sei denn, dass ausreichende 
Griinde dafiir bestehen, anders zu ver- 
fahren. 
(7) Zn den Gewinnen eines Unternehmens 
eines Vertragstaates im Sinne dieses Arti- 
kels gehéren alle Einkiin-fte, die das Unter- 
nehmen aus diesem Vertragsstaat, aus dem 
anderen Vertragstaat oder aus einem Dritt- 
staat bezieht. Gehéiren jedoch zu den Ge- 
winnen Einkiinffe im Sinne des Artikels 10, 
so werden die Best-immungen jenes Artikels 
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dutch die Bestimmungen dieses Artikels 
nicht berfihrt. 

Artikel 8 
(1) “GeWinne aus dem Betrieb von See- 
schiffen oder Luftfahrzeugen im internatio- 
nalen Verkehr kénnen nut in dem Vertzag- 
staat besteuert werden,'in dem sich der Ort 
der tatséichlichen Gesch'alftsleitung des Un- 
ternehmens befindet. 
(2) GeW-inne aus dem Betrieb von Schif— 
fen, die der Binnenschiffahrt dienen, k6n- 
nen nut in dem Vertragstaat b'esteuert wer- 
denz in dem ‘sich der Ort der tatséichlichen 
Geschfiftsleitung des Unternehmens befin- 
det.

I 

(3) Befindet sich der Ort der tatséchlichen 
Geschiftsleitung eines Unternehmens der 
‘See- ode]: Binnenschiffahrt an. Bord eines 
Schiffes, so gilt er als in dem Vertragstaat 
gelegen, in dem der Heimathafen des Schif- 
fes liegt, oder, Wenn kein Heimathafen vor- 
handen ist, in dem Vertragstaat, in dem die 
Person, die das Schiff befreibt, anséissig ist. 
(4) Absétze 1 bis 3 gelten entsprechend 
fiir Beteiligungen eines Unternehmens der 
Schiff- oder Lu-ftfahrt an einem Pool, ei'ner 
Betriebsgemeinschaft Oder einem anderen 
internationalen Betriebszusammenschl-uss. 

Artikel 9 
Wenn 
a). ein Unternehmen eines Vertragstaates 

unmittelbat Oder mittelbar an ’der Ge- 
schéiftsleitung, der Kontrolle Oder am 
Kapital eines Untemehmens des ande- 
ren Vertragstaates beteiligt ist Oder 

b) dieselben ‘Personen unmittelbar Oder 
‘ mittelbat an der Geschéiftsleitung, der 

Kontrolle Oder am Ka-Pital eines Unter— 
nehmens eines Vertragstaa-tes und eines 
Untemehmens dejs anderen Vertrag- 
staates beteiligt sind 

und in diesen Fallen zwischen den beiden 
Untetnehmen hinsichtlich ihrer kauf- 

TEXT 

minnischen ()‘der finaniiellen Beziehungen 
Bedingungen vereinbart Oder auferlegt wer- 
den, die von denen abwéichen, die’unab- ‘ 

hangige Unternehmen miteinander verein- 
baren Warden, so dfirfen die Gewinne, die 
eines der Unternehmen ohne diese Bedin- 
gungen erzielt hitte, wegeri dieser Bed’in— 
gungen abet nicht erzieI-t hat, den Gewin- 
nen dieses Untemehmens zugerechnet und’ 
entsprecherid‘ besteuert werden. 

A'rtz'éel 10. 

(1) Dividenden, die eine in einem Vertrag- 
stéat ainsiissige Gesellschaft an eine in dem 
andeten Vertragstaat anséssige Person zahlt, 
kénnen in dem anderen Staat bééteuezt wer- 
den. 
(2) Diese Dividenden kiinnen j'edoch in 
dem Ventragstaat, in dem die die Dividen- 
den zahlende Gese‘llschaft ansissig is't, nach ‘ 

dem Recht dieses Staates besteuert warden; 
.die Steuer darf abet nicht fibetsteigen: 
a) 5 'vom Hundert des Bruttobetrages der 

xDiv'idenden; wenn der Empféinger eine' 
Gesellschaft ist, die unmittelbar fiber - 

mindestens 25 vom Hund'ént dés Kapi; 
tals der die Dividenden zahlenden 
Gesellschaft verfiigt;

‘ 

b) 15 vom Hundert des Bruttobe‘trages d’et * 

:Div-idenden in allen anderén Fallen. 
(3) Solange in einem Vertragstaat de'r 'Satz 
der Steuer vom Gewinn einér G'esellschaft 
fiir den ausgeschiitteten Gewinn niedriger 
ist als der Satz der Steuer fiir den nicht aus- 
~geschiitteten Gewinn und der Unfetschiedf 
20 vom Hundert Oder mehr betriigt, darf 
abweichend von A-bsatz 2 die Steuer, die in: 
diesem Staat von den Dividenden erhoberi 
Wird, 25 vom Hundert des Bruttobetrages 
dEr‘Div‘idenden z’uziiglic-h d'er ErgfinZungsl 
abgabe betragen, wenn die Divid‘enden von 
einer in diesem Vertragstaat ansfiss’igen Ge-~ 
sellschaft stammen und Von einer in dem 
anderen Vertragstaat ansissigen ‘Gesell-

. 
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s‘chaft .bezogen werden, der entweder ‘selbst 
Oder zusammen mit anderen Personen, von 
denen sie behegrscht Wird Oder die mit ihr- 
gemeinsam beherrscht warden, unmittelbar 
Oder mittelbar mindestens 25 vom Hundert 
der stimmberechtigten Anteile der in dem 
erstgenanriten Staat anséissigen Gesellschaft 
gehéren. 
(4)'Der in diesem Artikel verwendete Aus- 
druck ,,Dividenden“ bedeutet Einnahmen 
aus Aktien Oder anderen Rechrten —- aus- 
genommerr Forderungen — mit Gewinn- 
beteiligung sowie aus sonstigen Gesell- 
schaftsant'eilen stammende Einnahmen, die 
nach dem Sfeuerrecht des Staates, in dem 

.-die aussc-hiittende Gesellschaft anséissig ist, 

den Einnahmen aus Aktien gleichgestellf 
sind.

‘ 

- (5) Die Absitze 1 bis 3 sind nicht anZu- 
wenden, wenn der in einem Vertgagstaat 
anséiss‘ige Empféinger der Dividenden in 
dem anderen Vertragstaat, in dem die die 

I 
Dividenden zahlende Gescllschaft anséissig 
ist, eine Betriebstfitte hat und die Beteili- 
gung, ffir die die Dividenden gezahIt wer- 
den, tatséichlich zu dieser Betriebstfitte ge- 
h6rt. In diesem Fall ist Artikel 7 mm- 
wenden.

‘ 

(6) Bezieht eine in einem Vertragstaat an- 
séissige ‘Gesellschaft 'Gewinne oder Ein- 
kiinfte- aus dem anderen Vertragstaat, so 
darf dieser andere Staat weder die Dividen- 
den besteuern, die die Gesellschaft an nicht 
'in diesem anderen Staat anséissige Personen 
zahlt, noch Gewinne der Gesellschaft einer 
Sfeuer fiir ’nichtausgeschfittete Gewinne 
unterwerfen,‘ selbst wenn die gezahlten 
Dividenden oder die n-ichtausgeschiitteten 
‘Gewinn’e ganz Oder teilweise aus in dem 
anderen Staat erzielten Gewinnen Oder Ein- 
ikiinften vbestehen. 

. Artiéel 11 
(1‘) Zinsen, die aus einem Vertragstaat 
stammen und an cine in dem anderen Ver- 

tragstaa/c anséissige Person ‘gCZahlt warden, 
‘kénnen nut in dem anderen Staat besteuert 
weraen. 
(2) Der in diesem Artikel'véiwendete Aus- 
druck ,,Zinsen“ bedeutet Einkiinfte aus 
Eiffentlichen Anleihen, aus Schuldverschrei- 
bungen, auch wenn sie dutch Pfandrechte 
an Grundstficken gesichert oder mit einer 
Gewinnbeteiligung ausgestattet sind, und 
'aus Forderungen jeder Art sowie alle an- 
deren Einkfinfte, die nach dem Steuerrecht 
des Staates, aus dem sie stammen, den Ein- 
kiinften aus Darlehen gleichgestellt sind. 
(3) Absitze 1 und 2 sind nicht anqen- 
den, wenn der in einem Vertragstaat an» 
,s'zissige Empfiinger der Zinsen in dem an- 
deren Vertragstaat, aus dem d_ie Zinéen 
stammen, eine Betriebstéitte hat und die 
Forderung, ffir die die Zinsen gezahlt wer- 
den, tatsichlich zu dieser Betriebstitte ge- 
hért. In diesem Fall ist Artikel 7 anzuwen: 
dgn.

. 

(4) Zinsen gelten damn als aus einem Ver- 
tragstaat stammend, wenn‘lder Schuldner in 
diesem Staat ansissig ist. Hat aber der 
Schuldner der Zinsen, ohne Rficksicht dar- 
auf, ob er in einem Vertragstaat ansfissig ist 
Oder nicht, in einem Vertragstaat eine Be- 
triebstiitte und ist die Schuld, fiir die die 
Zinsen gezahlt werden, ffir Zwecke der Be- 
triebstéitte eingegangen und trégt die Be- 
triebstétt'e die Zinsen, so gelten die Zinsen 
als aus dem Vertragstaat stammend, in dem 
die Betriebstéitte liegt. 

Artiéel 12 
(1) Lizenzgebiihren, die aus einem Vertrag— 
staat stammen und von einer in dem a11- 

deren Verttagstaat ansfiissigen Person be- 
zogen werden, kénnen nut in d‘ern anderen 
Staat besteuert werden. 
(2) Der in- diesem Artikel verwendete Aus- 
druck ,,Lizenzgebi'1hren“ bedeutet Ver- 
giitungen jeder Art, die fiir die Benutzung 
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oder fiir das Recht auf Benugzung von Ur- 
heberrechten, Patenten, Warenzeichen 
(trade mark oder trade name), Mustern 
ode: Modellen, Planen, geheimen Formeln 
Oder Verfahren Oder ffir die Benutzung 
Oder das Recht auf Benutzung gewerblicher, 
kau-fmblnn-ischer Oder Wissenschaftlicher 
A’usriistungen oder fiir die Mitteilung ge- 
werblicher, kaufm'alnnischer Oder wissen- 
schaftlicher Erfahr-ungen oder fiir die Be- 
nutZung oder das Recht auf Benutzung von 
kinematographischen Filmen oder Band- 
aufnahmen ffir Fernsehen oder Rundfunk 
gezahlt werden. 
(3) Absatz 1 ist nicht anZuwenden, wenn 
der in einem Vertragstaat anséissige Emp- 
féinger der Lizenzgebfihren in dem anderen 

'. Vertragstaat, aus dem die Lizenzgebfihren 
stammen, eine Betriebstéitte hat und die 
Rechte Oder Vermégenswerte, ffir die 
Lizenzgebfihren gezahlt werden, titsiichlich 
zu dieser Betriebst'aitte gehéren. In diesem 
Fall ist Artikel 7 anZuwenden. 
(4) Bestehen zwischen Schuldner und 
.Gléiubiger Oder zwischen jedem von ihnén 
und einem Dritten besondere Beziehungen 
und fibersteigen deshalb die gezahlten Li- 
zenzgebiihren, gemessen an der zugrunde 
liegenden Leistung, den Betrag, den Schuld- 
net und Glfiubiger ohne diese Beziehungen 
vereinbart bitten, so Wird dieser Artikel 
nut auf diesen letzten Betrag angewendet. 
In diesem Fall kann der fibersteigende Be- 
trag nach dem Recht j‘edes Vertragstaates 
und unter Beriicksichtigung der anderen 
Bestimmungen dieses Abkommens besvteuert 
werden. 

Am'kel 13 
(g) Einkfinfte, die eine in einem Vertrag~ 
staat ansissige Person aus einem freien Be- 
ruf oder aus sonstiger selbstindiger Tiitig— 
keit ihnlicher Art bezieht, kénnen nut in 
diesem Staat besteuert werden, es sei denn, 
dass die Person fiir die .Ausiibung ihrer 

TEXT 

,T'altigkeit in dem andéren Vertr‘ags-taat 

regelmiissfig fiber eine- feste Eir’lr-ichtung vere
I 

ffigt. Verfiigt sie-iiber eine solche ‘feste Ein- 
richtung, so kénnen die Einki‘mfte in dem 
anderen Staat besteuert'werden, jedoch nut 
insoWeit, als sie dieser ,festen Einrichtung 
zugere’chnet werden kannen., 
(2) Der Ausdruck ,,'freier Beruf” umfasst 
insbesondere die selbsvtéindig ausgefibte 
WissensChaftliche, literarisché, kiinstleri~ 

'sche, erzieherische Oder unterrichten‘de 
Titigkeit sowie die selbsténdige Tbitigkeit 
der Arzte, Rechtsanwfilte, ,Ingeniéure, 
Archixtekten 'und Zahnérzte.

I 

Afliéel 14 
(1) Vorbehaltlich der Artikel 15, 16 Ab- 
satz 2, 17 und 18 k6nnen Gehiilter? LéhnEr 
und ihnliche Vergiitungen, die eine in 
einem Vertragstaat anséssige natiirI-‘iche 

Person aus unselbstéindiger Arbeit bezieht, 
nut in diesem Staat besteuert werden, es sei 
denn, dass die A-rbeit in dem anderen Ver- 
trags‘taat ausgeiibt Wird. Wird die Arbeit 
dort ausgefibt, so kénnen die dafiir be- 
zogenen Vergfitungen in diesem anderen 
Staat besteuert werden. - 

(2) Ungeachtet des Absatzes 1 kénnen Vex?- 
gfitungen, die eine in einem Vertragstaat 
anséissige natiirliche Person fiir die in dem 
anderen Vertragstaat ausgeiibte unselbstéin- 
dige Oder selbstindige Titigkeit bezieht,‘ 

nu]: in dem erstgenannten‘ .Staat versteuert‘ 
,Werden, wenn 
a) der Empffinger sich in dem anderen 

Staat insgesamt nicht linger 2115 183 
Tage Wéhrend des'betreffenden Kalen— _ 

derjahres aufhilt und 
b), die Vergfitungen von einer Person ode: 

affir eine Person gezahlt warden, die 
nicht :in-dem anderen Staat ansissig ‘ist, 
und : 

c) die Vergiitungen nicht von einer Be- 
triebstéitte getragen Werden, Welche die‘ 
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Person, die die Vergiitungen zahlt, in 
dem anciefen Staat hat. 

(3) Ungeachtet der vorstehenden Bestim- 
mungen dieses Artikels kénnen Vergiitun- 
gen fiir unselbstéindige Arbeit, die an Bord 
eines Seeschiffes oder Luf-tfahrzeuges irn 
internationélen Verkehr Oder an Bord eines 
Schif-fes, das der Binnenschi-ffahrt dient, 
ausgeiibt wird, in dem Vertragstaat vbe- 

steuert werden, in dem sich der Ort der 
tatsfichlichen Geschiiftsleitung des Unter~ 
nehm'ens .befindet. 

Artikel 15 
‘Aufsichtsrats- Oder Verwaltungsratsvergfi- 
tungen und ihnliche Zahlungen, die eine in 
einem Vertragstaat ansfissige Person in ihrer 
Eigenschaft als Mitglied des Aufsichts— oder 
Verwaltungsrates einer Gesellschaft be~ 

‘ zieht, die in dem anderen Ventragstaat an- 
séissig ist, .kénnen in dem anderen Staat be- 
steuert werden. 

Artiéel 16 
(1) Ungeachtet der Artikel 13 und 14 k611- 
nen Einki'mfte, die beruvfsmiissige Kiinstler, 
wie Bfihnen—, Film-, Rundfunk- oder Fern— 
sehkiinstler und Musiker, sowie Sportler 
aus ihrer in dieser Eigenschaft persénlich 
ausgeiibten Tatigkeit beziehen, in dem Ver- 
tragstaat besteuert werden, in dem sie diese 
Titigkeit ausfiben. 
(2) ‘Abweichend von Absatz 1 kb'nnen Ein- 
kfinfte aus T‘altigkeiten dust in Absatz 1 ge- 
nannten Art bei Personen, die i-m Rahmen 
des vom Entsendestaat gebilI-igten Kultur- 
austausches auftreten, nut in dem Staat be- 
steuert werden, in dem sie ansissig sind. 

Artileel 17 
(I) Vergiitungen, die von einem Vertrag— 
staat oder einer seiner Gebietskérperschaf— 
ten unmittelbar oder aus einem von diesem 
Staat oder der Gebietskérperschaft errich- 
teten Sondervermb‘gen an eine natiirliche 
Person fiir die diesem Staa-t ‘oder der Ge- 

F8 

bietskérperschaf-t in Ausiibung 6ffentlicher 
Funktionen erbrachten Dienste gew‘alhrt 
werden, kbnnen in diesem Staat besteuert 
werden. 

‘
- 

(2) Auf Vergfitungen -fi'1r Dienstleistungen, 
die im Zusammenhang m-it einer kauf— 
miinnischen Oder gewerblichen Titigkeit 
eines der Vertragstaarten ode: einer seiner 
Gebietskérperschaften erbracht werden, fin- 
den die Artikel 14 und 15 Anwendung. 

Artiéel 1.8 
(1) Die Vergiitungen von Hochschul- 
lehrem und anderen Lehrem, die in einem 
Vertragstaat ans’cissig s-ind und wéihrend 
eines vorfibergehenden Aufenthaits von 
héchstens 2 Jahren in dem anderen Ver- 
tragstaat an einer Universitéit Oder ander‘en 
nicht Erwerbszwecken dienenden Lehr— 
Oder Forschungsanstalt eine Lehrtitigkeit 
ausfiihren Oder wissenschaftliche Forschung 
betreiben, k6nnen nut in dem erstgenann- 
ten Staat vbesteuert werden. 
(2) Zahlungen, die ein Sfipendiat, Student, 
Praktikant voder Lehrling, der in einem Ver- 
tragstaat anséissig ist oder vorher Idort an- 
séissig war und der sich in dem anderen 
Vertragstaat ausschliesslich 211m Studium 
Oder z-ur Ausbildung aufhéilt, fiir seinen 
Unterhalt, sein Studium Oder seine Aus- 
bildung erhéilt, werden in dem anderen 
Staat nicht besteuert, sofern ihm diése 
Zahlungen aus Quellen ausserhalb des an- 
Ideren Staates zufliessen. 

Artiéel 19 
Die in den vorstehenden Artikeln nicht aus- 
driicklich erwiihnten Einkiinfte einer in 
einem Vertragstaat lanséissigen Person k611- 
nen nut in diesem Staat besteuert werden. 

Am'éel 20 
(1) Unbewegliches Vermégen im Sinne des 
Artikels 6 Absatz 2 kann in dem Vertrag- 
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staat ‘besteuert Werden, in dem dieses Vets 
magen liegt. 
(2) Bewegliches Vermégen, das Bettiebs- 
Vermégen einer Betriebstiitte eines Unter- 
nehmens darstellt Oder das zu einer der 
Ausiibung e‘ines freien Berufes dienenden 
festen Einrichtung gehért, kann in dem 
Vertragstaat besteuert Werden, in dem sich 
die Betriebstiitte Oder die feste Einrichtung 
befindet. 
(3) Seeschiffe und Luftfahrzeuge im inter- 
nationalen Verkehr und Schiffe, die der 
Binnenschiffahrt dienen, sow'ie bewegliches 
Verméigen, das dem Betrieb dieser Schiffe 
~und Luftfahrzeuge client, kénnen nut in 
dem Vertragstaat besteuert warden, in dem 
sich der ‘Ort der tatséchlichen Geschafts- 
leistung des Untemehmens befindet. 
(4) A-lle anderen Verr‘négensteile einer in 
einem Vertragstaat anséissigen Person kan— 
nen nut in diesem Staat besteuert werden. 

Artikel 21 
(1) Bei einer in der Bundesrepublik 
Deutschland' anséissigen Person wird die 
Steuer wie folgt festgesetzt: 
9.) Von der Bemessungsgrundlage ffir die 
Steuer der Bundesrepublik Deutschland 
warden die Einkiinfté aus Quellen inner- 
halb der Volksrepublik Polen und die in 
der Volksrepublik Polen gelegenen Ver- 
méigenswerte ausgenommen, die nach die- 
‘sem Abkommen in der Volksrepublik Polen 
besteuert ‘werden ké'mnen, soweit nicht 

. Buchstfibe b) anzuwenden ist: Die Bund'es— 
republik Deutschland wird jedoch die so 
ausgenommenen Einkiinfte und Vetm6- 
genswerte bei der Festsetzfing des Steuer- 
satzes berficksichtigen. 
Auf Dividenden ist Satz 1 nut anzuwen- 
den, wenn die Dividenden einer in der 
Bundesrepublik Deutschland ansiissigen 
Kapitalgesellschaft von einer in der Volks- 
republik Polen ans'dssigen Gesellschaft ge- 

TEXT 

zahlt wefden, deren st-immberechtigte'An- 
teile zu mindestens 25 vom Hundert der 
erstgénannten Gesellschaft geh6ren. Von 
der Bemessungsgrundlage fiir die Steuer 
der Bundesrepublik Deutsch'land we‘rden; 
ebenfalls Beteiligungen ausgenomrnen, de- 7 

ren Dividenden nach dem vorstehenden 
Satz von der Steuerbemessungsgrundlage 
ausgenommen sind Oder bei Zahlung aus; 
zunehmen waren. 
b) Die Steuer, die'.nach‘ dem Rech‘t der 
Volksrepublik Polen und in, Ubereinstiin: 
mung mit dieSem Abkommen fiir diie nach- 
stehenden, aus Quellen innerhalb der- 

Volksrepublik Polen stammenden Ein- 
ki'mfte gezahlt Wird, wird unter Beachtung 
def Vorschrift‘en des Steuerrechts der Bun— 
desrepublik Deutschland fiber die Antech— 
mung ausl'dndischer Steuem au-f die von 
diesen Einki'mften in de: Bundesrepublik ‘ 

Deutschland erhobene Steuer angerechne‘f: 
1. Divici'enden, die nicht unter Buchstabe 

a) fallen, 
2. Einki’mfte irn Sinne des Affikels 15, 
3. Einkiinfte i-m Sihne des Artikels 16 Ab- 

satz 1. 

(2) Bei einer in der Volksrepu‘blik PQIen 
anséissigen Person Wird die Steuer Wie folgt 
festgesetzt: 

:1) Von der Bemessungsgrundlage fiir die 
Steuer der Volksrepublik Polen Werden die

V 

Einkiinfte aus Quellen innerha‘lb der Bun- 
deskepublik Deutschland und die in der 
Bundesrepublik Deutschland gelegenen 
Vermijgenswer-te ausgenOmmeri, die nach 
diesem Abkommen in def Bundesrepublik 
Deutschland besteuert werden kiinnen, so- 
weit nicht Buchstabe 'b) anz‘uw‘enden ist. 

Die Volksrepublik Polen wird jedolch die 
so ausgenommenen Einkiinfte und Ver- 
mij-gensWerte 'bei der Festse‘tZung des 
Steuersaties beriicksichtigen. Auf Divider»- 
den ist Satz 1 nur anzuwenden, wenn d-ie ‘ 

Dividenden einer in der \Zolksfepublik Po- 
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len ansiissigen Gesellschaft von einer in der 
Bundesrepublik Deutschland ansfissigen 
Gesellschaft gezahlt werden, deren stimm— 
berechtigte Anteile Zu mindestens 25 vom 
Hundert der erstgenannten Gesellschaft ge— 
héren. Von der ‘Bemessungsgrundlage ‘fiir 

die Steuer der Volksrepublik Polen werden 
ebenfalls Beteiligungen ausgenommen, 
deren Dividenden nach dem vorstehenden 
Satz von der Steuerbemessungsgrundlage 
_ausgenommen sind oder bei Zahlung aus- 
zunehinen whiten. 
b) Die Steu‘er, die nach dem Recht der 
Bundestepublik Deutschland und in fiber- 
einstirnmung mit diesem Abkommen ffir 
die nachstehenden, aus Quellen innerhalb 
der Bundesrepublik Deutschland stamrnen- 
den Einki‘mfte gezahlt wird, wird unter 
Beachtung der Vorschriften des Steuer~ 
rechts der Volksrepublik Polen fiber die 
Antechnung auslind-ischer Steuem auf die 
von diesen Einkfinften in der Volksrepublik 
Pokn erhobene Steuer angerechnet: 
1. Dividenden, die nicht unter Buchstabe 

a.) fallen, 
2. Einkiihfte im Simie des Artikels 15, 
3. Einki‘mfte im Sinne des Artikels 16 Ab- 

satz 1. 

I 
Artiéel 22 

(1) Ist eine in einem Vertragstaat ansissige 
Person der Auffassung, dass die Mass— 
nahmen eines Vertragstaates oder beider 
Vertragstaaten fiir sie zu einer Besteuerung 
gefiihrt haben Oder fiihren werden, die 
diesem Abkommen _nicht entspricht, so 
kann sie unbeschadet der nach innerstaat— 
lichem Recht dieser Staaten vorgesehenen 
Rechtsrnittel ihren Fall der Zust'zindigen Be- 
hbrde des Vertragstaates unterbreiten, in 
dem sie anséssig ist. - 

(2) Halt diese zu'stfindige Behérde die Ein- 
wendung fiir begriindet und ist sie selbst 
nicht in der Lage, eine befriedigende 
Lésung Aherbeizuffihren, so wird sie sich be- 

mfihen, den Fall dutch Verstéindigung mit 
' der zustéindigen Behiirde des anderen Ver— 
tragstaates so zu regeln, dass eine dem Ab- 
kommen nicht entsprechende LBesteuerung 
vermieden wird. 
(3) Die zurstéindigen Behéirden der Ver- 
tiagstaaten werden sich bemiihen, Schwie- 
rigkeiten ode: Zweifel, die .bei der Aus- 
legung Oder Anwendung des Abkommens 
entstehen, in gegenseitigem Einvemehmen 
zu beseitigen. Sie kénnen auch gemeinsam 
dariiber beraten, Wie eine Doppelbesteue- 
rung in Fallen, die in dem Abkommen 
nicht behandelt sind, vermieden werden 
kann. . 

(4) Die zfistandigen Behbrden der Ver- 
tragstaa-ten kénnen fiir die Zwecke der An- 
Wendung dieses Abkommens unmittelbar 
miteinander verkehren. 

Artiéel 23 
(1) Die Zust'alndigen Behérden der Vert‘rag- 
staaten werden gegenseitig die Zur Durch- 
fiihrung dieses Abkomrnens erforderlichen 
Informationen austauschen. Allevso ausge- 
tauschten Informationen sind geheim zu 
halten und dfirfen nur solchen Personen 
oder Behéirden mitgeteilt werden, die mit 
der Veranlagung und Erhebung der unter 
dieses Abkommen fallenden Steuern be- 
fasst sind. 
(2') Absatz 1 ist auf keinen Fall so auszu- 
legen als verpflichte er einen der Vertrag— 
staaten: 
a) Verwaltungsmassnahmen durchzuffih- 

ren, die von den Gesetzen Oder der Ver- 
Iwaltungspraxis dieses oder des anderen 
Vertragstaates abweichen, 

b) Angaben zu fibermitteln, die nach den 
geltenden Gesetzen oder i-rn fiblichen 
Verwaltungsverfahren dieses oder des 
anderen Vertragstaates nicht beschaff- 
:bar sind, 

c) Informationen Zu erteilen, die ein Han- 
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dels-,. Geschéifts- Oder Berufsgeheimnis, 
ein Geschiftsverfahren preisgeben. Wiir- 
den oder de'ren Erteilung der éfifent; 
lichen, "Ordnung Widerspriiche. 

AAriz'éel 24 
Entsprechend dem Vier-M'alchte-Abkommen 
vom 3. September 1971 wird dieses Ab- 
kommen in Ubereinstimmung mit den fest— 
gelegten Vet-fahren auf Berlin (West) aus- 
gedehnt. 

' Artikel 25 
(1) Dieses Abkommen bedatf der Ratifi- 
katibn; die Ratifikationsurkunden sbllen so 
bald wie méglich in Bonn ausgetauscht 
warden. 
(2‘) Dieses Abkommen tritt einen Monat 
nach dem Austausch der Ratifikations- 
urkunden in Kraft und ist‘ anzuwenden: 
a) in der Bundesrepubl‘ik Deutschland auf 

die Steuern, die fiir den Veranlagungs— 
zeitraum 1972 und die folgenden Ver- 
anlagungszeitréiume erhobén werden 
Oder erhoben worden sind; 

b) in der Volksrepubliek Polen auf die 
Steuern, die ffir den Veranlagungszeit- 
mum 1972 und die folgenden Ver- 
anlagungszeitréiume erhoben werden 
Oder erhoben worden sind;

' 

c) in beiden Vertragstaaten auf die'im Ab- 
zugsweg erhobenen Steuem von Er- 
trblgen, die nach dem 31. Dezember 
1971 gezahlt werden. 

‘ 

TEXT 

Zeit in Kraft, jedoch. kann jeder der Ver- 
trhgstaaten bis zum drei'ss‘igs‘ten Juni eines‘ 
jedc’n Kalenderjahres nach Ablauf des dri-t- 
ten Jahres seit dem Jahre des Inkrafttretens 
das Abkommen gegenfiber dem ‘ander‘e‘n 

Vertragstaat schfiftlich kiindigen'; in 
diesem Fall ist das Abkomrnen nicht me’hr 
anzuwenden: 
a) in: der Bundesrepublik'Deutschland auf 

die Steuem, die fiij: den Veranlagungs; 
zeitraum,'der auf den Veranla’gungszeit— 
raum folg-t, in dcm die Kfindigung aus- 
gesprochen wird, und ffir die fol'genden 
Veranlagungszeitréiume erhoben wer- 
den; ' 

b) in _der Volksrepublik Polen auf di 
Steuem, die fiir den Veranlagungszeit- 
mum, der auf den Veranlagungszeit- 
raum folgt, in dem die Kfihdigung aus- ‘ 

gesprochen wird, und fiir die, folgenden 
Veranlagungszéitriume erhob‘en we;- 
den; . 

c) in beiden Vertragstaaten auf die im 
Aqgsweg erhobenen Ste’uern von Er- 
tréigen, die nach dem 31, Dezember des 
Kiindigungsjahres ,gezahlt Wérden. 

GESCHEHEN zu ‘Warschau am 18. De- 
zember 1972 ‘in zwei Urschriften, jed'e in 
deutscher und polnischer Sprache, wobei 
jeder Wortlaut gleicherrnassen verbindl’ich 
ist. 

Fiir die Bundesrepublik Deutschland. 
'Dr. Ruete 

.Am‘z’éel 26 Fiir die Volksrepublik Polen 
Dieses.Abkommen bleibt auf‘ unbestimmte Krzak ' 

Protokoll 

Die Bundesrepublik DEutschland und die 
Volksrepublik Polen 
haben anléisslich der Unterzeichnung des 
Abkommens zwischen den beiden Staaten 
zur Vermeidung der‘ Doppelbesteuerung 

auf dem Gebiete der Steuem vom Einkom- 
men und vom Vermégen am 18. Dezember 
1972 in Warschau die nachstehenden Be- 
stimmungen vereinbart, die Bestandteil des 
Abkommens bilden. \ 
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(1) Zu den Artikeln 2 and 21 
Bei der Anwendung dieser Artikel in der 
Volksrepublik Polen gilt die Gewinnabgabe 
der polnischen staatlic-hen Unternehmen als 
Steuer ' der Volksrepublik Polen im Sinne 
dieser Artikel. 

(2) 221 Artiéel 5 
Eine Bauausfiihrung Oder Montage, die in 
einem Vertragstaat von einem Unterw 
nehmen des anderen Vertragstaates unter- 
halten wird, gilt nicht als Betriebst'zitte, 
W’enn =ihre Dauer 18 Monate nicht fiber- 

' schreitet. Diese Regal gilt nut ffir den in 
Artikel 25 genannten Veranlagungszeit- 
mumund die vie: folgenden Veranlagungs~ 
zeitraume. 
Es besteht Ubereinstimmung, dass Gewin- 
ne, die eiri Unternehmen eines Vertrag- 
Staates aus dem Betrieb von Schiénen- und 
Kraftfahrzeugen irn internationalen Vet: 
kehr bezieht, in dem anderen Staat nut 
unter den Voraussetzungen der Artikel 5 
und 7 besteuert werden dfirfen. 

(3) Z21 Artiéel 14 
Bei einer Pegson, die in einem Vertragstaai 
nach Artikel 4 anséissig ist und im anderen 
Vertragstaat voriibergehenden Aufenthalt 
im Sinne des Artikels 14 Absatz 2 nimmt, 
um in diesem Ventragstaat bei einer Bau’i 
ausfiihrung ode: Montage, die von einem 
Unternehmen des erstgenannten Staates 

. unterhalten wird, als Arbeitnehmer dieses 
Uuternehmen tétig zu sein, tritt anstelle 
der in Artikel 14 Absatz 2 Buchstabe a) 
2g‘enarm’cen Frist die Dauer des voriiber- 
gehenden Aufenthalts, sofem dies_er Auf— 
enthalt die Frist nicht fiberschreitet, inner- 
halb deren die Bauausffihrung Oder Mon- 
tage nach dem Schlussprotokoll zu Artikel 
5 keine Betriebstéitte begriindet. Diese Re- 
.gel gilt nur ‘fiir den in Artikel 25 genann- 
ten Veranlagungszeitraum und die viep fol- 
genden Veranlagungszeiltrfiume. . 

F12 

(4‘) Z21 den Artiéelh 2 192'; 20 
Kaine der Bestimmungen dieser Artikelfyist 
so zu verstehen, dass in einem Vertragstaat 
eine Besteuerung vorgenomnien Wird, die 
dieser Staat bei Personen, die in einem drit-l 
ten Staat anséissig sind; mit dem er kein' 
solches Abkommen zur Vermeidung der 
Doppelbesteuerung hat, nicht vornehmen 
wiirde. 

(5) Zzz Artiéelél 
Ar-tikel 21 Absatz 1 Buchstabe a) des Ab- 
kommens gilt nur dann, wenn die Betrieb- 
stétte Oder die Gesellschaft, an der die Be- _ 

teiligung besteht, ihre Einnahmen aus- 
schliesslich oder fast ausschliesslich aus fol- 
genden innerhalb der Volksrepublik Polen 
ausgeiibten Titigkeiten bezieht: Herstel- 
lung oder Verkauf von Giitern oder Waren, 
technische Dienstleistung Oder Bank- bzw. 
Versicherungsgeschifte. Sind diese Voraus- 
setzungen nicht erfiillt, ist Artikel 21 Ab- 
satz 1 Buchstabe b) anzuwenden, bei det 
Besteuerung des Vermégens ist die in Uber- 
einstimmung mit dem Abkommen in der 
Volksrepublik Polen er-hobene Steuer von 
den in der Volksrepublik Polen belegenen 
Vermégenswerten nach. Massgabe der Vor- 
schriften des Steuerrechts der Bundes’repu- 
blik Deutschland fiber die Antechnung aus- 
léindischer Sfeuem auf die in der Bundes- 
republik Deutschland erhobene Steuer an- 
zurechnpn. 

(6) Zzz Artiéel 23 
Die zustéindigen Behijrden der Vertfag- 
staaten unterrichten sich gegenseitig fiber 
wesentliche Anderuhgen ihrer Steuergesetze 
und beraten auf Verlangen gemeinsam, ob 
Anderungen des Abkommens erwiinscht 
sind. . 

Fiir die Bundesrepublik Deutschland ‘ 

Dr.'Ruete ' 

‘Ffifi die Volksrepublik Polen 
Krzak ' 
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