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The International Bureau of Fiscal Documen- 
tationiwas founded in 1938. For reasons of 
organizing character this Bureau is established:

' 

as a. separate foundation according to Nether- 
lands law. The Bureau is a scientific, indepen- 
dent, non-profit making, non-political foundation 
of which the purpose is defined in the articles 
as follows: - 

(art. 2) The Object' of the International Bureau 
of Fiscal Documentation is» the foundati‘o’n and 
maintenance of an international: documentation 
bureau; in order to supply information in‘ fiscal 
legislation ém‘d the application of fiscal law, and 
to stimuléte‘the study of fiscél science; 
(art. 3) The International Bureau of Fiscal Do- 
cumentation shall endeavour to realise this ob- 
iect by:'- - . 

' 

, 
.. 

a. fburiding a. library on fiscal legislation, books, 
periodicaIS,and other publications; 

b. supplying information; 
c. giving any one the opportunity to study all 

material available in its library; " ' 

d. issuing a. periodical; 
e. '.'any-.other appropriate measures. . 7

I 

In close cooperation with the I.F.A., and with 
the aid of expert correspondents throughout the 
world, the Bureau acquires ,as much information 
as poss‘i-bl'e: in the field of- international and 
comparative law. The Bureau is thus able .to 

supply data (but not advice) on specific tax 
problems. A fee, necessary for the maintenance 
and exténsion of the Bureau, is charged on a 
Time/cost basis. The Bureau has published two 
series of monographs: “Publications of the Inter- 
national Bureau of 'Fiscal Documentation" and 
"Studies on Taxation and Economic Develop- 
ment". (V . . 

The Bureau also publishes European Taxation, 
now a monthly journal on the tax systems of 
Europe. Tax News Service, published twice per 
month, provides rapid information on world- 
wide tax developments. Supplementary ,Service 
to European Taxation is a loose-leaf reference 
work. .‘ 

The loom-leaf series, Guide: to European Tm:- 
ation comprises “The Taxation of Patent Royal- 
ties, Dividends, Interest, in Europe", “The Tax- 
ation of Companies in Europe”, "The Taxation 
of Private Investment Income” and “Value Add- 
ed Taxation in Europe”. 
The loose-leaf series, T 4:: Treaty Guide: 'com— 

prises “Handbook on the U.S.-Gerr_nan Tax Coq- 
vention" and “Handbook on the Dutch-German 
Tax Convention” (in German). The Bureau :has 
also published two loose—leaf reference works, 
Corporate Taxation in Latin Arnerim and African 
Tax Syria/1:. 

II. 

Le Bureau International de Documentation Fis- 
cale fut fondé en 1938. Porn: des raisons d_e 

ca'ractére organisatoire, ce Bureau est établi 
comme une fondation séparée conformément an 
droit civil néerlandais. Le Bureau est une insti- 
tution scientifique, indépendante, 52,113 but lucra- 
tif et sans o'bjet politique, dont 1e but est défini 
dans les statuts comme suit: 
(art. 2) Le but du Bureau International de Do- 
cumentation Fiscale est d’établit et de maintenir 
un bureau international de documentation ten- 
dant 2‘1 fournir des informations concernant la 
législation fiscale et l’application du droit fiscal, 
ainsi qu’é stimuler l'étude de la science fiscale. 
(art. 3) 0651: par les moyens suivants que le 

Bureau 56 propose d’atteindre ce but: 
21. en établissant une ‘bibliothéque fiscale d’ou— 

vrages, revues et autres publications; 
b. en foumis'sant des informations; 
c. en procurant 5. tons ceux qui s’y intéressent 

l’occasion de consulter ces ouvrages; 
d. en publiant un périodique;

‘ 

e. en recourant é. tout autre moyen adéquat. 
Par une coopération étroite avec l’IFA et avec 
l’aide de correspondants é. travers le monde, 1e 
Bureau rassemble toutes les données possibles 
en matiére de droit international et comparé. 
De cette fagon, 1:? Bureau est a méme de foumir 
des renseignements concernant des problémes 
fiscaux spéciaux mais sans dormer d'avis. Des 
honoraires, nécessaires pour le maintien et l’ex- 
pansion du Bureau, sont demandés sur base du 
temps nécessaire et du cofit. Le Bureau a. publié 
deux séries de monographies: “Publications du 
Bureau International de Documentation Fiscale” 
et “Studies on Taxation and Economic Develop- 
ment”. 
Le Bureau pu‘blie aussi European Taxation, qui 
est devenu une revuermensuelle 5m: les systémes. 
fiscaux européen‘s. Tax News Service, publié 
deux vfois par mois, donne une information 
rapids, 2‘1. l'échelle mondiale, de tout ce qui touohe 
2‘: la fiscalité. Supplementary Service to European 
Taxation est un ouvrage de référence présentée 
sous feuilles mobiles. 
Guide: to European Taxation, également une 
publication sous feuilles mobiles, comprend 
"L’imposition de Redevances, Dividendes et 
Intéréts en Europe”, “L’imposition des Sociétés 
de capitau’x en Europe”, “L'imposition de revenu 
des investissements privés" at “La Taxe sur la 
Valeur Ajoutée en Europe". 
Tax Treaty Guidex, une autre publication sous 
feuilles mobiles, comprend 1e “Manuel relatif 

5. la. Convention fiscale Allemagne - Etats Unis" 
et le “Manuel relatif 2‘; la. Convention fiscale 
Pays-.Bas - Anemagne” (en Iangue allemande). 
Le Bureau a également publié, Corporate Tax- 
ation in Latin America et African Tax Syxteml; 
deux ouvrages d’infotmation sous fenilles mo- 
biles. 
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"AVRT‘ICLESA‘ . 

PHILIP T.» KAPLAN *: 

BUYING A U.S. COMPANY 
" Few observers Would, deny that there are 
fads in international business. At any given 
moment, many companies seem to be trying 
to do the same thing. Not long ago, British 
property companies seemed intent on ac- 
quiring, with borrowed funds, most of the 
real estate underlying many of the princi- 
pal cities of Europe. In recent months, 
many European. firms seemed intent on 
buying U.S. companies. 
There‘ probably is a large measure of Con- 
sciOus imitatio'n in this, but there are other 
reasons Why such purchases recently have 
come to look attractive: ‘ — The low state of the dollar (lowest in 
' mid-1973, but since recovered in part) 

and the low state of ‘the U.S. stock 
Market (very low at this Writing ‘— 
early September 1974) in many instan— 
ces make prices attractive. 
The supposed ability of the U.S. econo- 
my to function despite energy shortages 
and raw material shortages that would 
be debilitating to Europe can make a 
U.S. investment seem an anchor to 
Windward.

_ 

The importanceof the U.S. inarket and 
the periodic threats that imports will be 
restricted in responSe to trade union 
pressure suggest to some European 

. 

companies the importance of a direct 
U.S. installation. 

Although the United States presently does 
not require a governmental consent as an 
automatic pre-condition to acquisition of 
an American company by a foreign put, 
chasm-,1 the regulatory climate is sophisti- 
cated and complex. It poses many pitfalls 
and afifords some opportunities. Prior plan- 

Bulletin Vol. XXIX3 January/janvier no.‘ 1, 1975 

ning is essential. Tax planning, in. particui 
Iar,‘ can 'be rewarding. 
In many cases, several choices may be aVail- 
able to the prospective purchaser. It may 
offer to .buy shares from the‘existing .share- 
holders or assets from the target company 
itself. .It may offer to pay in cash, in shares 
of its own stock or both. It may wish to 
pay the entire Purchase price at onc'e o; to 
pay in installments — using the target com- 
pany’s own earnings to fund later pay» 
ments. It may buy directly or through the 
intermediary of a company formed in a 
third country. All of these choices involve 
different tax consequences to the purchaser, - 

to the ,seller or, in most instances, to both. 
At this point, the reader should be warned 
that the discussion rthat follows necessarily 
is general. The_complexity of U.S. law — 
tax law, securities law, cerporate law + 
makes it impossible to write a survey article 
that does not omit more than it says or that 
does not risk being misleading when. the 
statements made are applied to a particular 
set of facts. Moreover, the form of acquh " 
sition that seems best to the foreign ac- 

* Partner of Weil, Gotshal 8: Manges, a New 
York city law firm. The portion of this article 
discussing securities act considerations was writ- 
ten by the author’s partner —— Gerald S. Back- 
man. The article does not reflect Changes in the 
law after 51 August 1974. ' 

1. Legislation has been proposed, but not enact- 
ed, that would have imposed general restrictibns 
on foreign takeovers. However, a bill to author- 
ize a $ 3 million study of foreign investment in 
the U.S. was enacted in Augtist 1974 and .is 
expected to be signed by President Ford. At 
present, prohibitions or required Consents may 
be involved in special cases.



BUYING A US. COMPANY 

quiring company from the technical stand- 
point may not be one that the sellers will 
accept in negotiation. 

PURCHASES FOR CASH 

(A) Parr/94w of 31mm: or pun/me of 
assets 

(i) General 
Where the prospective purchaser offers 

cash, 100% payable at the closing, for all 
of most of the shares, or all of the assets of 
a US. business, the seller’s normal expect- 
ation is to be taxed at long-term capital 

gains rat‘es -— i.e., to pay Federal tax at a 
maximum rate of 35%.2 The normal ex- 
Pectation of a foreign buyer would be to 
inherit the tax attributes of the target com- 
pany — particularly the target company’s 
basis in its assets for purposes of deprecia-~ 
tion — in the case of a Purchase of shares 
but not in the case of a Purchase of assets. 
In general, the expectations of the sellers 
will- ‘be, fulfilled; Even where the trans- 

action takes the form of a sale of corporate 
assets followed by the liquidation of the 
selling company a double tax (tax at the 
Corporate level followed by a second tax at 
the Shareholder level) can be avoided by 
adopting a Plan of liquidation of the target 
company before the sale, of its assets‘and 
liquidating it Within twelve months there- 
after —- a so-called “section ~337 liquida- 
tion”.3 
With certain important exceptions and li- 

mitations, the result is to avoid tax at the 
corporate level and to substitute a §ing1e 
tax at the shareholder level. From the 
standpoint of the sellers, the transaction 
thus reéembles, but is by no means identical 
to 4 a sale of shares. 
'The expectation of the foreign buyer —— 
that it will ihherit the tax characteristics of 
the target company if it purchases shares

4 

but not if it purchases assets -— is not 
necessarily correct. In some cases tax cha- 
ractegistics may disappear in a Purchase of 
shares as well. Just as the sellers are given 
the section 537 election described above, 
under which a sale of assets can produCe 
a tax result similar to a sale of shares, an 
election is available to the purchaser under 
Which a purchase of shares can Produce a 
tax result similar to a purchase of assets.5 
A purchase of at least 80% of the shares 
of 'the target company followed by adop- 
tion of a plan of liquidation and com- 
pletion of the liquidation into the new 
parent company can, if requisite formali- 
ties and time limits are observed, result in 
a step-up in the tax basis of the assets pur- 
chased (assuming that the target company 
has been purchased for more than the tax 
basis of its assets) that resembles —— but is 
not necessarily identical to —-— the tax bas’is’ 

had the purchase been an asset purchase 
rather than a stock purchase. MoreoVer, 
many of {the other tax, attributes of the tar- 
get company — such as net operating loss 
carryovers — will disappear as would have 
been the case in an assets purchase. 

(ii) Making the choice 
From the foregoing discussion, it may ap- 
pear that few differences exist between 

2. In some cases the effective rate of Federal 
tax could be increased to 36.5% by the imposi~ 
tion of a “minimum tax for tax preferences". 

Also, depending upon the shareholder’s place of 
residence, more 01" less significant state and city 
income taxes could .be imposed on the gain. 
5. Section 357. All citations to "Sections" in 

this article are to the United States Internal 
Revenue Code of 1954, as amended, unless 
otherwise stated. 
4. For example, "recapture" of depreciation 
may cause taxes to be imposed in a Section 337 
transaction that Would have been avoided on a 
sale of shares. 
5. Section 534 (b) (2). * 
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purchases of assets for cash and Purchases 
of Shams for cash —— With sellers given an 
election to assimilate a sale of assets to a 
sale of shares and buyers given an election 
to assimilate a purchase of shares to a pur- 
chase of assets. Such is not the case. A pur- 
chase of assets for cash does not produce a 
carryover of tax attributes. Even Where 
comparable results can be achieved -—~ such 
as between a purchase of assets on the one 
hand and a purchase of shareé followed by 
a liquidation on the other hand -— in prac- 
tice there are important differences. 
While the “Grand Lines” of each of these 
elections may be similar to the bther form 
of acquisition, the details —— and they may 
be expensive details — often differ. For 
example, “recapture” of depreciation and 
investment credit is a burden borne by the 
selling company in the case of a purchase 
of assets but by the Purchasing company 
in the case of a purchase of shares follow- 
ed by a liquidationfi' Moreover, non-tax 
considerations often are determinative. A 
purchase of shares may involve a tender 
offer .to a large number of shareholders of 
the target company with a near certainty 
that acceptance will be less than 100%,7 
whereas .a purchase of assets can be nego- 
tiated with one party -— the target Com- 
pany — and typically will require the rati- 
fication of between a majority and two- 
thirds of the target company’s sharehold- 
ers.8 A purchase of shares results in a con- 
tinuation of the non-tax attributes, such as 
contingent or presently unknown liabilities, 
whereas this normally can be avoided in the 
case of a purchase of assets.9 (Assuming 
that as d matter of negotiation the selling 
company agrees that the buyer need not 
assume such liabilities.) 
The foregoing discussion illustrates Why 
purchasers in the United States often pre- 
fer an assets-purchase to a share-purchase, 
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where the choice is available. It may not be 
available if the management of the target 
company is hostile to the proposed pur- 
chase. In such case, an assets acquisition 
may be impossible and the only choice may 
be a tender offer for the target company’s 
shares -— a form of take-oVer that 'can be 
forced upon an unwilling management, " 
albeit often at considerable expense to the 
purchaser. In some cases even where a 
choice does‘exist, a share purchase maybe 
preferred. For example, if S.E.C. rules con- 
cerning tender offers are not applicable 
(e.g., because the transaction involves a 
small number of selling shareholders, _a Si- 
tuation that might occur if the target com- 
pany is closely-held or if the foreign com-k 
pany is‘ seeking to acquire only one block 
of its shares) a purchase of shares usually 
will be a simpler and quicker transaction 
than a purchase of assets. 

(B) Pun/MM: for z'mtallmeim payable 
over a period of time 

Payment of only a portion cf the purchase 
price at the time of purchase with the 

6. Sections 47, 1245, 1250. “Recapture” refers 
to a possible recovery *by the government, at' the 
time of disposal of an asset, of tax advantages 
previously afforded — such as an investment 
credit or depreciation deductions. 
7. In some cases the acquiring company will be 
able to remedy this defect — the near certainty 
that acceptance will be less than 100% —lat a 

~later date 'by arranging that, as a second step, 
the target company :be merged into a second 
company, formed by the acquiring company fo; 
the purpose, with minority shareholders entitled 
only to cash on the merger. After this transac», , 

tion, the acquiring company would ow‘n 100% 
of the target company. 
8. See, e.g., General Corporation of Delaware, 
sec. 251(c); New York Business Corporation 
Law, sec. 903 (2). 
9. Even in a purchase of assets, compliance with 
the relevant “bulk sale law" may. be necessary to 
avoid inheriting unwanted liabilities.



' BUYING A US. COMPANY 
balance payable in one or more install- 

ments is a classic meafis of reducing the 
present cash needs of the purchaser as well 
as of preserving some leverage for renego- 
tiating the purchase price should it later 
prove that the sellers’ warranties were not 
accuratg. It also Can afford a means to pay 
a contingent Purchase price ——- the amount 
of which is dependent upon events occur- 
ring after the purchase. For example, pay- 
ments of later installments may be de- 
pendent upon the target company achieving 

. a certain level of earnings or upon no signi- 
ficant additional liabilities — not disclosed 
at the time of the original purchase —-— 
coming to light. 
In such a transaction, it of course is im- 
portant that the sellers be entitled to defer 
their payments of tax on later installments 
until these actually have been received. 
Such deferral is not automatic under US. 
law. In general, it may be achieved by one

I 

of ‘two means, w'z: 

(i) By casting the Itxansaction in a form 
that will qualify for the statutory install- 
ment reporting election. The Principal re- 
quirement for this is that not more than 
50% of the purchase price (not including 
certain debt instruments of the Purchaser) 
be‘paid during the year of sale.10 

(ii) Casting the transaction in a form 
that Will qualify for non-statutory deferred 
reporting treatment. This ‘may be available- 
if the sellers report for tax purposes on the 
cash basis (as td most physical persons) 
and receive only an unsecured contractual 
promise, not represented by negotiable debt 
instruments, as to the later payments 11 or 
if the amount of the later payments is 

contingent on later events and it is not 
possible to ascertain the present value of 
such payments.12 

These two approaches produce similar, but 

not identical, tax results to the sellers. 

Where both are available, the statutory in.- 
stallment election normally will be pre— 
ferred because, being afforded by a spe- 
cific'statute, it can achieve the desired de- 
ferral with reasonable certainty, whereas 
the non-statutory approach may involve. ~a 
risk of attack by the Internal Revenue Ser- 
vice.13 
The fact that the statutory installment elec- 
tion permits the purchasing compariy im- 
mediately to issue its negotiable bonds or 
debentures for the entire unpaid portion 
of the purchase price can represent a con- 
siderable advantage Where the European 
buyer is attempting to structure an'offer 
that will be attractive to the US. sellers, 

even though such securities must not be in 
a form designed to render them readily 
tradable on a securities market, since a 
negotiable bond or debenture typically of- 
fers greater safety and more flexibility 

(the ability to sell or borrow upon the in- 
strument before the payment date) than 
does a non-negotiable promise to pay. 
A disadvantage of the statutory installment 
election is that it usually will not be avail- 

~ able Where the transaction takes the fOIm 
of a purchase of assets rather than of a 

10. Section 453. Bonds, 01' other debt instru- 
ments, that are payable on demand, 'have interest 
coupons attaghed or otherwise are in a form 
(such as, gefibrally, in registered form) designed 
,to render them readily tradable on a securities 

market and are treated as the purchaser’s debt 
instruments —— i.e., do count against the 30% 
limit.‘ 
11. See, e.g., Nina I. Emir, 17 T.C. 465 
(1951). Additional safety can be assured by pro-

’ 

viding also that the buyer's obligation not be 
transferable or assignabl¢. Revenue Ruling 68- 
606, 1968-2 Cum. Bull. 42. 
12. See, e.g., Burnet 11. Logan, 283 US. 404 
(1931).- ‘ 

13. See, Revenue Ruling 58-402, 1958-2 Cum. 
Bull. 15. 
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purchase of shares. The tax deferral will 
be available to the selling corpbration' it- 

self, but will'not survive a liquidation and 
distribution of the purchaseg’s obligations 
to the shareholders of. the selling corpora- 
tion. In other words, the shareholders will 
be liable to tax for the year in which the 
liquidation takes Place even though the 
purchaser’s obligations have not yet been 
paid off.14 Where instead the transact-ion 
seeks to achieve tax deferral on the non— 
statutory grounds that the future Payments 
are contingent, it may be Possible to distri- 
bute the buyer’s obligations in liquidation 
Without thereby subjecting the sharehold- 
ers to an immediate tax.15 

(B) “Bootstrapping” the transaction —— 
pzzying a portion of the pun/MM price 
out of the target com‘pany’x own in- 
come or duets 

US. taxpayers over many years have de; 
veloped a variety of methods, some of 
them ingenious, to permit the target com- 
pany’s own assets or later earnings to be 
employed to pay a portion of the purchase 
price for that company’s shares. 
Use of existing cash, as a part of a take- 
over transaction, can afford a means for 
the selling shareholders to Withdraw excess 
cash at capital gains rates- instead of at :the‘ 
higher ordinary income rates that normally 
Would be applicable if the owners of the 
company simply withdrew the cash as divi- 
jdends or in pro mm redemption of a por- 
tion of their shares. 
Alternatively, use of the target company’s 
own future earnings can have the effect of 

, lowering the worldwide tax burden of the 
acquiring company. This can occur where 
the structure chosen permits direct appli— 
cation of the target company’s earnings to 
the payment of the purchase price Without 
the necessity first to pay such earnings to 
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the foreign parent in the form of a divi- 
dend. Elimination of the need'for a. divi- 
d‘end‘ avoids U.S. withholding taxes at 5%“ 
——SO% and also may avoid an extra slice 
of corporation tax imposed by the foreign 
parent company’s home jurisdiction.1‘6 . 

Some of the methods of “bootstrapping” 
an acquisition have become sufficiently 
well accepted that it may; in a .particu’la‘r 
case, be possible to secure an adVange 
ruling from the Internal Revenue Service 
as to the US. tax consequences. Others 
involve a Willingness to assume a measure 
of risk. The variety and complexity bf 
available “bootstrapping” techniques is 

such as to permit only brief descriptions of 
two classic approaches: 

(a) When the target company has cash 
in excess of its business needs, the for- 
eign purchaser may offer to purchase only 
a portion of the outstanding shares with I 

the balance of the shares to .be repur- 
chased by the target company itself at the 
same time. Properly carried out, this ap- 
proach results in the purchasing company 
acquiring 100% of the equity of the target 
company while entitling the selling shame- 
holders to capital gains treatment“ both on 
the block of stock sold to the purchasing 
company and on the block sold bgck ‘to the 
target company itself.” 
(b) Where the. form of acquisition cho— 
sen involves deferred payment of a portion 
of the Purchase price, it-may be advantagé- 
ous for the acquiring vcompanytto make‘ thq 
purchase of shares through the interme- 

14. See, Freeman 11. Commiuiéne‘r, 303 F.2d 
580 (8th Cir. 1962). 
15. See, Burner 11. Logmz, supra; Com‘miuz'oner 
11. Carter, 170 F.2d 911 (1948). 
16. Such as the 2.5% tax imposed by France 
in these circumstances. ‘ 

v

I 

17. See, e.g., Zenz 11. Quinlz'wm, 213 F.2d 914 
(6th Cir: 1954).
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diary of a newly-created 100%-owned 
U.S. subsidiary corporation. As distinguish- 
ed from a direct purchase of shares by the 
foreign company itself, this format is de- 
signed to allow the target companfs own 
future earnings — after U.S. corporation 
taxes but without U.S. withholding taxes 
or taxes imposed by the acquiring com- 
pany’s home jurisdiction — to be used to 
pay the purchase price.18 Following such 
a purchase, the foreign parent company 
may: 
(i) keep both U.S. corporations in exist- 
ence and cause them to file consolidated 
Federal income tax returns (thus eliminht— 
ing inter-company Federal dividend taxes.) 

I 

This will avoid recaptures of depreciation 
and investment credit and may, subject to 
certain disallowance rules,19 preserve fa- 

vorable tax characteristics -— such as a net 
operating loss carryover —— of the target 
COmPany; or 
(ii) merge the target company “up- 
stream” into its immediate parent company. 
As is noted above, where the Purchase 
price paid for the target company exceeds 
the tax basis (generally the book cost) of 
its assets, thisr technique will result in a 
“step-up” in the tax basis of the assets and 
can result in greater depreciation deductions 
in future years and in lower U.S. taxes, 
should some of the assets later be sold-.20 
On the other hand, following this proce- 
dure can result in a “recapture” of depre- 
ciation and investment' credit previously 
claimed by the target company and results 
in the elimination of most of the target 
company’s tax attributes. Non-tax attribu- 
tes, such as presently unknown liabilities to 
third parties, will survive the transaction. 
(iii) merge the U.S. holding company 
“downstream” into the target company. 
This will avoid "recaptur¢s” and will pre- 
serve the target company’s tax attributes.21

\

1 

However, it will not afford a step-up in 
the tax basis of the target company's assets. 
Further, the downstream merger will in» 
volve an exchangg of shares by the foreign 
parent company (surrender of shares of the 
U.S. holding company and receipt of shares 
of the target company itself), which may 
have tax or other consequences under the 
laws .of the foreign parent Company’s home 
jurisdiction. 

(D) Purcbaxz'ng through an offxlaore 
holding company - 

Subject to tax and exchange control re- 

strictions impos'ed by its home jurisdic- 
tion,22 in some instances the foreign pa— 
rent company may wish to purchase the 
U.S. target company through the interme- 
diary of a subsidiary formed in a low-tax 
jurisdiction. In this manner, earnings of the 
target company can be withdrawn for use 
elsewhere in the world hopefully without 
exposing them to the tax system ,or ex- 
change control rules of the home country. 
In addition, later gain realized on a resale 
of the target company’s shares may escape 
tax completely. 

18. See, e.g., Arthur I. Kabac/Jer, 37 T.C. 882 
(1962) (Acq.). 
19. Sections 269, 382 (a). Section 269 operates 
to permit the Commissioner of Internal Revenue 
to disallow deductions, credits or other allowan- 
ces where “control” of a cbrporation is acquired 
for the “principal purpose” of securing such tax 
benefits. 
20. Section 354 (b) (2); as to a danger in this 
form of acquisition see Plantation Patterns, 1726., 

29 T.C.M. 817 (1970), Affd, 462 F.2d 712, 
(5th Cir. 1972). 
21. See, Revenue Riding 70-223, 1970-1 Cum. 
Bull. 79. 
22. For a discussion of tax considerations in 
West Germany, See Killius, A New German 
Stature Regulating International Tax Aspect; -— 
In Implications For Multinational Companiex, 
Tax Management International (Dec. 1973). 
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A careful choice of jurisdiction for the off- 
shore company is most important. Most 
tax-haven jurisdictions do not have double- 
taxation conventions with the United States 
so that dividends paid to a holding com- 
pany in such a jurisdiction will bear U.S. 
withholding taxes at the full 50% rate. 
Jurisdictions affording tax benefits to hold- 
ing companies but having such treaties may 
differ as to suitability in other respects. 
For example, Switzerland requires,-under 
rules adopted in' 1962,23 that such holding 
companies, taking advantage of Swiss trea- 
ties, redistribute a substantial portion of 
the dividends received (generally 25%). 
Such redistributions typically are subject to 
Swiss withholding taxes. The Netherlands 
do not require current redistributions but 
do require holding companies to comply 
With a number of administrative formali- 
ties that foreign interests often find to be 
onerous.24 The Netherlands Antilles tax 
dividends received from wholly-owned U.S. 
subsidiaries at 15% of the net dividends 
received which results in an aggregate tax 
burden (U.S. withholding taxes + Nether- 
lands Antilles taxes) of 27.5% (unless 
the Antillean corporation’s shares are own- 
ed by Dutch residents in which case a low- 
er rate applies). The tax burden on interest 
is 24——30% consisting entirely of Antil- 
lean profits tax. However, the Antilles do 
not impose withholding taxes on redistri- 
butions by the holding company. 

PURCHASES FOR SHARES OF THE 
ACQUIRING COMPANY 
In most instances, when one US. company 
acquires another in exchange for the ac- 
quiring company’s shares, instead of for 
cash, a major goal is to qualify the trans- 
action as a “reorganization” and thus cause 
it to be “tax-free” 25 to the shareholders of 
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the selling company. However, Where the 
acquixing company is a foreign company, 
the transaction never will be tax-free ‘to the 
US. shareholders of the target company 
UNLESS a prior ruling is secured from the 
Internal Revenue Service to the effect that, 
avoidance of US. Federal income taxes is 
not one of the “principal purposes” of the 
transaction.26 Under guidelines that haVe 
been published by the Service, it ordinarily 
should be possible to secure such a ruling 
where the situation is one of acquisition of 
A US. company, engaged in an active bli- 
siness, by an unrelated foreign company.27 

23. Swim Manure: Against Abme 07‘ Tax 
Conventiom, International Bureau of Fiscal Do- 
cumentation, Amsterdam 1963. 
24. A recent decision by the Supreme Court of 
the Netherlands may have thrown some doubt 
on the proposition that the Dutch holding-com- 
pany privilege —- freedom from corporation tax- 
es on dividends received from sfibsidiaries -—— 

generally is available in the case of such com- 
panies formed, for tax reasons, by non-Dutch 
interests to hold shares of subsidiaries formed 
outside of Holland. However, some Dutch tax 
advisers have stated that the decision is not of 
general applicability. For a discussion of the 
decision, see Van R'aad, Netherlands Holding 
Companies — A Recent Case, Tax Management 
International (April 1974). 
25. The various types of reorgénizations are 
defined in Section 368. The term “tax-free", 
while commonly employed, is misleading since, 
in most cases, taxes simply are deferred to‘ a 
later date. I 

26. Section 367. A current proposal would, if 
enacted into law, eliminate this requirement.

. 

27. Revenue Proredztre 68-23, 1968-1 Cum. 
Bull. 821. These guidelines do not deal speci- 
fically with all forms of reorganizationé +— ‘ 

notably with triangular reorganizations. In cer- 
tain cases, which seem unlikely often to arise in 
practice in the context of transactions discussed 
in this article, the Internal Revenue Service may 
exact as the price of an otherwise favorable 
ruling the inclusion of specified amounts in the 
income of the target company (the so—called 
“toll gate" charge).
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(A) Type: of reorganization: 

Regardless of Whether the acquiring com- 
pany iskU.S. Or foreign, not all acquisitions 
for shares qualify as “reorganizations”. 
The principal categories of interest to a 
non-US. purchaser are the following: 

(i) “A” reorganizatiom. This is ac- 

complished by a statutory merger (or. sta- 
” 

.tutory consolidation) of the target com- 
pany and the acquiring company. Once the 
requisite formalities have been accomplish- 
ed (including a shareholders" vote — at 
least a majority and in some states two- 
thirds being required ;— of the company 
that will disappear in the merger) and the 
filing of certificates with the appropriate 
state authorities, the two corporations are 
combined into one by operation of law. 
Outstanding shares of the disappearing 
corporation are converted by operation of 
the merger laws of the states involved into 
shares of the surviving company (or into 
money or other property) in accordance 
with the terms of the agreement between 
the parties. The surviving corporation in- 
herits the non-tax attributes of the two 
constituant corporations (preexisting lia- 

bilities, debts, contractual obligations, book 
lvalue for assets etc.) and, with some ex- 
ceptions, also inherits their tax attributes.28 
The use of an “A” reorganization in pre- 
ference to other types of “reorganizations” 
often is attractive because: 

(a) The‘procedures are relatively simple 
and avoid the need to transfer assets one- 
by-one or group-by—group to the vuiring 
company. 

(b) The acquiring company achieves 
100% ownership of the target company. 
Dissenting minority shareholders of the 
target company —— those who disapprove of 
the merger ~— can be “frozen out”, subject 

10 

to their right to be paid caSh for their 

shares at a rate fixed by an appraiser (a 
procedure that normally is not regarded as 
an advantage but as a necessary evil). 

(c) Under Internal Revenue Service 
practice, up to 50% of the consideration 
paid by the acquiring company can be assets 
other than its own shares (such as cash or 
debt instruments) without thereby &epriv- 
'ing the shareholders of the acquiring com» 
pany of non-recognition treatment as to the 
other 50% paid in the form of shares.29 
(However, depending upon the facts the 
taxable 50% may be taxed at the.higher 
rates applicable to dividends rather than at 
the lower rates‘applicable to capital gains.) 
Under Internal Revenue Service practice, 

statutory mergers qualify as “A” reorgani- 
zations’ only if they occur between U.S. 
companies.30 However, a number of states 
permit “triangular” statutory mergers un- 
der which a parent company can transfer 
its own shares to its subsidiary corporation 
and the subsidiary then can be the merger 
partner. Notwithstanding that the merger 
is between the target company and the 
mbxidz‘ary, shareholders of the target com- 
pany receive shares of the European parent 
company in the exchange. Where home 
country corporate laws permit the transfer 
(or, Possibly, the sale) of the shares of a 

28. Tax attributes would not, for example, be 
inherited Where the predominant consideration 
was money or other property, as distinguished 
from shares of the acquiring company. The sta— 
tutory provisions affording carryover treatment 
are in Section 381. See Note 19. for mention of 
provisions under which carryovers of favorable 
tax attributes can be denied. 
29. Revenue Ruling 66-224, 1966-2 Cum. Bull. 
114. 
30. U.S. Treaury Regulation}, Section 1.368—2 
(1)). 
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local company to its own U.S. subsidiary,31 
a triangular merger of this type,4employ- 
ing a newly-fOrmed U.S. subsidiary holding 
shares of its Parent company, can be a use- 
ful technique in acquigting a U.S. target 
c‘ompany.32 

(ii) "B" reorganizatiom. A f‘B” re- 
organization occurs when. the acquiring 
company exchanges "Jolely” 33 shares of 
its own voting stock for shares of the target 
company’s stock and, after the transaction, 
owns stock possessing at least 80% of the 
voting power of the target comp‘any and at 
least 80% of the outstanding shares of each 
class of non-voting stock A “B” reorgani- 
zation thus is accomplished by a specialized 
tender offer —— usually called an Exchange 
offer —— requiring an exchange negotiated 
by the acquiring company with each share- 
holder of 'the target company. As is the case 
in a “A” reorganiZation (merger), U.S. tax 
law permits a “B” reorganization to be ac- 
complished in a triangular fashion by the 
transfer of the acquiring company’s shares 
to a controlled subsidiary corporation and 
the use by the subsidiary of the parent 
company’s shares to make the exchange.34 
A “B” reorganization may be the Preferred 
technique where the management of the 
target company is hostile to the transaction. 
Dealings are directly between the acquiring 
company and the shareholders of the target 
company and it sometimes is possible to 
achieve control of a tagget company in this 
fashion deSpite management resistance. A 
“B” reorganization may also be preferred: 

(a) where the target company’s shares 
are held by a small group of Persons, all 
of whom are willing to exchange their 
shares for shares of the acquiring company; 
(In such case, a simple exchange of shares 
for shares may be the quickest and easiest 
form of “reorganization” available.) 
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(b) Where the target company has assets 
that are not transferable (such as contracts 
that could not be transferred as a part of. 

an assets transfer Without the consent of 
the other contracting party or Where loan 
agreements restrict the transfer of .the‘ ,tar-. 
get company’s assets) since the target com- 
pany continues unchanged and continues 
to own its assets, or 

(c) where the parties negotiate for a 
down payment in shares of the acquiring 
Company followed by one or more later 
payments the size of which is ‘to be contin- 
gent —.— for example upon earnings of £116 
target company or upon the later market 
value of the shares of the acquiring com- 
pany (a means of payment that is most 
easily accomplished in_ a “B” reorganiza- 
tion). 

(iii) “C” morgam'zatz'bm. A “C” -1_:e- 

organization is accomplished when the ac- 
quiring corporation acquires “substantially 
all” of the properties of the target company 
“solely” 35 in exchange for its own voting 

31. France, for example, restricts the ability of 
a subsidiary to acquire share in its own parent, 
but it appears that the restrictions would not be 
applicable where the subsidiarfhad its “siége 
social" in the United ‘States. See Lefebvre, Me- 
mento Pratique des Sociétés Cornmercjales (Edi- 
tions Juridiques Lefebvre 1972) Section 3355.

. 

32. See, Revenue Ruling 74-297, 197425 I.R.B. 
16. 
33. The word “solely” is strictly construed in 
the case of “B” reorganizations and the pay- 
ment of even a small percentage of the c_o‘n- 

sideration in a form other than voting stock of 
the acquiring corporation can cause rdiSqualifii- 
cation. 
34. Section 368 (a) (1) (B). 
35. The requirement that the acquisition be 
“solely” for voting shares is less. rigid than in the 
case of a "B" reorganization — some outside 
consideration is permitted. Section 368 (a) (2‘) 

(B). " 

1’1
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shares. The acquisition typically is followed 
by a liquidation of the target company and 
a distribution to the target company’s share- 
holders of the acquiring company’s shares 
received in exchange for its assets. Thus, a 
“C” reorganization resembles an “A” re- 

organization in that the transaction is be- 
t‘v‘veen the acquiring company and the tar- 
get company itself (rather than with that 
company’s shareholders). It differs from 
an “A” reorganization in a number of re- 
Spects, ,such as: — It does not necessarily involve the ac- 

quisition of 100% of the: assets of the 
target company. 

——- It may (this by no means is certain) 
deny dissenting shareholders of the tar- 
get company the right to have their 
shares paid out in cash at a Price fixed 
by an appraiser. In other words, under 
applicable state corporate laws, de- 
pending upon the state involved and 
upon the facts of- the transaction, dis- 
sént‘ing shareholders may be compelled 
to accept ‘stock of the acquiring com- 
pany in exchange for their stock of the 
target company whereas in an “A” re- 
organization such shareholders typically 

_ 

would have a right to demand cash. 
—'- It may permit the acquiring company to 

assume (i.e., become liable for) only 
selected liabilities of the target com- 
pany — i.e., for liabilities specifically 
assumed by it —— and not contingent or 
unknown liabilities not specifically as- 
sumed by it. (Since an “A” reorganiza- 
tion — merger —— is a combination of 
two corporations by operation of law, 
the acquiring company automatically 
assumes all liabilities of the target com- 
pafiy, whether or not revealed to it). 

(B) Some effects of reorganization; 
In general, in an “A” or “C” reorganiza- 

12 

tion the acquiring company takes over the 
target company’s tax basis of the acquired 
assets for purposes of depreciation and of 
computation of gains or losses on later 

sales. In the case of a “B” reorganization, 
the target company is the surviving com- 
pany so that its tax basis for its assets re- 
main with it. Depending upon the facts 
involved in the reorganization in question, 
certain favorable tax characteristics of the 
target company —— such as a net operating 
loss carryover — may or may not survive 
the transaction to the benefit of the ac- 

quiring corporation.36 
The shareholders of the target'company are 
considered to have the same tax basis for 
the shares of the acquiring company they 
receive in the transaction as they had for 
their shares of the target company.37 Thus, 
taxation of the target company’s sharehold- 
ers merely is deferred. A later sale of their 
shares in the acquiring company will pro- 
duce the same amount of taxable gain as 
would have a sale at the same price of their 
target company shares. 

SECURITIES LAW CONSIDERATIONS IN 
SELECTING THE TYPE OF ACQUISITION 

(A) Background - 

To borrow a phrase from the Deputy-Di- 
rector of the International Bureau of Fiscal 
Documentation, “life does not consist of 
taxes only”. However regrettable this fact 
may be to tax specialists, it is true that for- 

36. Sections 269 (discussed in Note 19., .m- 
pm), 382.

‘ 

37. If the reorganization involves the payment 
of some cash, or property other than the acquir- 
ing company's shares, certain adjustments may 
be made'in the tax basis at which the share- 
holders of the target company ‘hold their shares 
in the acquiring company. Section 358 (a). 
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eign companies seeking to purchase U.S. 
companies will find“ it necessary to consider 
also the non-tax aspects of the transaction. 
Where securities of the acquiring company 
(whether capital shares, promissory notes 
or other instruments «defined as “secur- 
ities”) are to be used in an acquisition, or 
where Securities of the target company are 
Widely (i.e., publicly) owned, Federal and 

I 

state securities law considerations often will 
‘be of primary concern. 
Techniques for protecting investors or po— 
tential investors in securities are particular- 
ly well developed in the United States. For 
the most part they_ consist of detailed and 
often complicated rules and regulations de- 
signed to protect (1) purchasers of se- 
curities from the issuing company, by re- 
quiring the issuer 'to reveal comprehensive 
information as to the true nature of both 
the security being offered and the issuer’s 
business, management and financial condi- 
tion, and (2) existing security holders of a 
company and potential Purchasers of its 

securities in the trading markets, by re- 
quiring the regular filing of reports dis- 
closing changes in the company’s business, 
management and affairs, including infor- 
mation as .to its officers, directors and prin- 
cipal shareholders. However, in many in- 
stances the regulatOry system goes beyond 
mere disclosure and requires compliance 
with standards directed toward the merits 
and value of the security offering. More- 
over, in addition to the securities laws, 
there“ are a number of Federal and state 
statutes and regulatidns which may be ap- 
plicable where the target company is en- 
gaged in activities Within the regulatory 
jurisdiction of certain governmental agen- 
cies,- thereby requiring agency approval be- 
fore a change of control can be effected 
(e.g., airlines, communications companies, 
public utilities and insurance companies). 

Bulletin Vol. XXIX, January/jznvier no. 1, 1975 

PHILIP T. KAPLAN 

United States securitiés laws encompass a 
Wide spectrum but break down into three ‘ 

principal, and largely interacting, regulato- 
ry schemes, all of which can come’into play 
in a given situation: ~ 

(3.) The Federal S ecurz'tz'e: Laws which 
are administered by then Securities and Ex— 7 

change Commission (“SEC”) and consist 
(for purposes of the subject matter of this 
discussion) mainly of detailed requige- 
ments for full and fair disclosure contained 
in the Securities Act of 1933 ("1935 Act”) 
and the Securities Exchange Act of 1934 
(“1934 Act”). 
(b) The State Sen/rifles (or “Blflé Sky”)

V 

Law: consisting of separate laws adminis- 
tered by agencies of the fifty states, cover; 
ing much of the same ground as the FCdCé 
ral securities laws but often requiring subs 
stantive changes in. the terms of a security 
offering to residents of a state, in addition‘ 
to full and fair disclosure. 
(c) National Sammie: Exchange: which 
are empowered to adopt rules and regula- 
tions affecting the activities of companies 
whose securities are listed on such an ex, 
change.

V 

The following outline will attempt to high- 
light those aspects of the securities laws, 
that would have to be taken into consider- 
ation by an acquiring company, depending ' 

upon the proposed structure of the .acqui': 
sition. 

(B) Part/mm for 51mm: or other Jewr- 
ities of tbe acquiring company 

Virtually every acquisition in which secuiz- 
ities of the acquiring company are to be 
issued in exchange for stock or assets of 
the target company will be required to 
comply with the Federalfand State securities 
laws of the United’ States. Unless an ex! 
emption is available under each of the

13
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securities laws governing the transact-ion, 
registration of oné kind or another general- 
ly will be required. 

(a) Federal 
The exemption most frequently sought un- 
der .the 1933 Act is the soacalled “private 
placement” exemption, which is based up- 
on the underlying Policy of the Act to re- 
gulate only “public” as distinguished from 
“Private” offerings of securities. In order 
to qualify for this exemption, however, it 

is necessary (as a Practical matter) not only 
to limit the number of purchasers (general- 
ly not more than 35) but also to make 
certain that the. purchasers have the re- 

quisite knowledge and experience to eva- 
luate the merits and risk of their invest- 
ment and, in“ many cases, are able to bear 
the economic risk involved. 
If an exemption is not available to the of- 
fering in question, the issue: will be re- 

quired to register the securities with the 
SEC and deliver to prospective purchasers 
a special, detailed “Prospectus” describing 
the securities being offered, the business 
and affairs of the issuing company, the 
transaction in which the securities will be 
issued and, in the context of an acquisition, 
the business and affairs of the target com- 
pany Whose shares or assets are being ac~ 
quired. Under the 1933 Act, essentially the 
same registration requirements will apply 
to mergers (“A” reorganizations), ex- 
change offers (‘.‘B” reorganizations) and 
'asset acquisitions (“C’ reorganizations). 
To further complicate matters, where the 
im'gezf company has securities registered un- 
der the 1934 Act, each of the foregoing 
forms of acquisition will require complian- 
ce by the target company and/or'the ac- 
quiring company with rules affecting the 
procedures employed in pursuing the ac- 
quisit-ion (discussed under “(c) Cash Put- 

14 

chases” below). _ 

U 
The Registration Statement and Prospectus 
required under the 1933 Act must be re— 
viewed in advance by the SEC and must 
contain, among other things, financial 
statements certified by independent ac- 

countants and prepared in accordance with 
SEC rules. The requirement that financial 
statements of the foreign company be Pre- 
pared in accordance with SEC standards —— 
which often are very different from the 
standards employed by the foreign com- 
Pany — can act as a powerful deterrent to 
the use of the foreign company’s shares or 
other securities (such as promissory notes 
or debentures, whether or not convertible 
into capital shares) as the consideration for 
the acquisition of the target company. 
Moreover, in cases where considerations of 
the laws or commercial practices of the 
country in which the acquiring company is 
located make it desirable to employ Ameri- 
can Depository Receipts (instead of issuing 
the acquiring company’s own shares in the 
U.S.), these 'Will be subject to certain re- 
gistration requirements in addition to those 
applicable to the underlying securities. 
Not only will the use of the acquiring 
company’s securities in an acquisition re- 

sult In an initial registration under the 
1933 Act (when an exemption it not avail- 
able), but the SEC automatically will im- 
pose additional obligations upon the ac- 

quiring company thereafter to file 1934 
Act periodic reports concerning its business, 
management and financial condition. Even 
where the initial acquisition may be exempt 
from the registration requirements of the 
1933 Act, the resale of the securities in the 
United States may require such registra- 

tion; and, invariably, the establishment of 
an active trading market for the sacurities 
in the United States probably would sub- 
ject the company to compliance with the 
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registration (different from a 1933 Act. re- 
gistration) and/or periodic repoxting re- 
quirements of the‘1934 Act. Although cer- 
tainzexemptions from 1934 Act registration 
requirements and variations in the report- 
ing Lequirements may minimize the effects 
of the 1934 Act on foreign (as distinguish- 
ed from United States) companies, depend- 
ing upon their size and the extent of the 
holdihgs of their securities by United 
States residents, the basic disclosure policy 
of the Federal securities law nevertheless 
would apply. 

(b) S ta 1; e 
Assuming that the acquizing company has 
been able to comply with the Federal se- 
curities laws in connection with the issuan- 
ce of its securities, it must then determine 
the extent to which the Blue Sky laws of 
the applicable state jurisdictions will affect 
the transaction. Compliance with the regis- 
tration Provisions of the Federal securitigs 
laws, or structuring the transaction in such 
‘a manner that it is exempt from such re- 
gistration, will not necessarily guarantee 
that the transaction will avoid registration 
and review by the Blue Sky authorities. 
Moreover, while the SEC rarely attempts 
to regulate the “féimess” of the transaction 
in terms of its effect on investors, the Blue 
Sky authorities. often can and do refuse to 
approve a transaction because the terms are 
not considered to be fair to the prospective 

‘ 

investors; and, in the case of exchange of- 
fers, a number of states have adopted legis- 
lation designed to protect companies lo- 
cated in those states from being taken over 
by outside interests. 

(c) NatiOnal Securities 
E x c h a n g e s 

The principal impact of stock exchange re- 
gulations arises in connection with acqui- 
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sitions of less than all the outstanding 
shares of a target company Whose' shares 
are» listed on ‘a national securities exchange, 
such as the New York or American Stock 
Exchange. The exchanges require delisting 
of the shares of a company Where there is 
insufficient public distribution, in terms of: 
both the number of shares in the hands of 
the public and the number of public share- 
holders. Thus, a foreign company consider- 
ing an exchange offer (or a cash tender 
offer) ‘forl-ess than 100% of the shares of 
a Company listed on an exchange «must con- 
sider the possible market effects of such a 
delisting. Moreoverflzhe New York [Stock 
Exchange informally has been reported to. 

have made known 2i policy against the con- 
trol by a single company of moze than 30% 
of the outstanding shares of a listed com, 
pany, although express sanctions “have, not 
yet been imposed. Naturally, if the acquit.- 
ing company has securities listed on an ex- 
change, it will be subject to the full pano- 
ply of such exchange’s rules and regulations 
(a subject that goes beyond the scope of 
this discussion). 

(C) Cay/a Para/94:95 

Where the consideration for the stock or 
assets of the target company is 'to be cash, 
the nature and scope of the Obligations im; 
posed upon the acquiring [company ‘u'nder' 
both Federal and State securities laws will 
be far less burdensome. Since these secur- 
ities laws are' directed primarily toward the 
protection of investors in seéurities, cash 
transactions generally will avoid most of 
the more stringent requirements of the se- 
curities laws. 

(a) F e d e r 51 
The registration and reporting require- 
ments of the 1934 Act are designed pri- 
marily to protect investors, who already are

15
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shareholders of a publicly—held company 0; 
who Purchase shares from existing share- 
holders in the securities markets. Thus, 
while the anti-fraud provisions of the 1934 v 

Act (imposing liabilities for material mis- 
representations or omissions of fact in con- 
nection with the Purchase or sale of se- 

' curities) apply to any transactions in se- 

curities Subject to Federal jurisdiction (pu- 
‘blic or Pgivate), the registration and report- 
‘ting requirements of that Act apply only to 
public corporations. If a United States com- 
pany has a sufficient number of sharehold~ 
ers and sufficient assets (more than 500 
shareholders of record and more than 
35 1,000,000 in gross assets), or if a com- 
pany has elected .to list its shares on a stock 
exchange, the company is required to re- 
gister under the 1934 Act. Companies 
whose-shares are registered under the 1934 
Act age subject to‘ a variety of regulations (in 
addition to the periodic reporting require- 
ments that may apply regardless of 1954 
Act registration) governing, among other 
things, the manner in which the company 
solicits votes from its shareholders (Proxy 
rules)\and the manner in which officers, 
directors and 10% shareholders purchase 
and sell the company’s shares (insider tra- 
ding). Thus, when a vote of approval from 
shareholders of a target company is requir- 
ed lawfully to consummate a proposed 
transaction, such as a merger or a sale of 
substantially all the assets, the SEC regu- 
lates the manner in which the shareholders’ 
Votes are solicited. Just as an offering of 
securities to new investors must be accom- 
Panied by a Particular form of disclosure 
(the Prospectus), the solicitation of a 
sharehOlder’s vote must be accompanied by 
another fOrm of disclosure document (a 
“Proxy Statement”). In a sale-of-assets~for— 
cash transaction, the disclosure in the Proxy 
Statement would relate Primarily to the 

16

b 

business of the target company in order to 
enable each shareholder to determine 
whether ‘the Price to be paid is adequate 
in relation to the value of the target com- 
pany. In an acquisition involving the issu- 
ance of securities of the acquiring company, 
Where a vote of shareholders of the target 
company is required, the Prospectus re- 

quired to be filed by the acquiring-company 
under the 1933 Act will be virtually iden- 
tical to the Proxy Statement required to be 
filed by the target company under the 1934 
Act; and a combined document satisfying 
both Acts is delivered to the shareholders 
of the target company. - 

In those instances where corporate action 
by shareholders is not required, such as a 
cash tender offer to the shareholders o£ a 
target company Whose shares are registered 
under the 1954' Act, the acquiring company 
nevertheless will be required to file certain 
disclosure documents with the SEC and to 
comply with rules regulating the mecha- 
nics of the tender offer (such as rights of ‘ 

withdrawal of shares and Procedures for 
pro mm purchases). Any public tender of- 
fer for 5% or more of the number of out- 
standing securities registered under the 
1934 Act, or the acquisition (whether or 
not by way of a public tender offer) of 5% 
or more of such outstanding securities, will 
require the filing of certain information 
with the SEC concerning the acquiring 
company, with copies being furnished to 
the target company and any natiOnal stock 
exchange upon which the security is traded. 
The purpose of these requirements is to, 

put the target‘company and its shareholders 
on notice that there is a potential change . 

of control of the target company. Similarly, 
where an acquiring company is, by agree- 
ment, to take control of the Board of Di- 
rectors of a target company Whose shares 
are registered under-the 1934 Act, ten 
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days’ notice to- all shareholders of the target 
company (including the disclosure of 'in- 
formatic‘m of the type included inuthe SEC 
filing) is‘ required before the directors can 
take officehThe disclosure requirements in . 

the context of a cash tender offer are far 
less detailed than those for regixmztz'on of 
securities under the 1933 Act (as would be 
the case in a registered exchanger offer). 
The disclosure relates primarily to the iden- 
tity and background of the acquiring com- 
pany and its management, their ownership 
of securities of a target company and the 
source of funds and purpose for the ac- 
quisition. The SEC rules do not require 
the same type of description of business or 
presentation of financial statements as 
would exist where securities of the acquir- 
ing company are being issued (although 
some financial information may. be requir- 
ed to be disclosed to the shareholderé of 
the target company, especially if the tender 
offers covers less than 100% of the out- 
standing target company stock). Moreover, 
While the rules by their terms apply only 
’to target companies whose securities are 
registered under the 1934 Act, comparable 
disclosure to the shareholders of the target 
company may be required under the general 
anti-fraud provisions of the 1934 Act 
(without the necessity of SEC filings), 
whether or not the target company is of 
sufficient size to have its securities register- 
ed. 

(b) S tat e 
As in the case of acquisitions involving the 

r issuance of securities by the acquiring com- 
pany, a cash acquisition may also be sub- 
ject to the Blue Sky laws of the states in 
which the target company is ihc‘orpotated 
or engages in business, or in which share- 
holders of .the target company reside. While 
only a relative handful of states have at- 
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tempted :‘to'regulate Icash acquisitions (31; 
though the number, is'largerr where insuran- 
ce company take-Overs are concerned), a 
number of states have imposed substantial 
limitations-upon the ability of an vuiring 
company to make cash tender offers Within 
their jurisdictions. These include certain 
disclosure and waiting period requirements, 
as well as provisions for registration by the, 
acquiring company as a liéensed securities 
dealer, or the use of a licensed .securitie’s 
dealer in making tender offers in the par-

‘ 

ticular state. 

CONCLUSIONS 

To an outsider thinking of vuiring a US. 
company, the regulatory climate often must 
seem to be formidable deterrent. In a given 
case, the foreign conce'rn may be informed 
during its firstlmeeting with its U.S.~,at- 
forneys that the proposed transaction may; 
be illegal under US. anti—trust laws, will 
require it henceforth to keep its books‘ and 
publish information to its shareholders in a ‘ 

very different fashion than theretofbre to 
satisfy S.E.C. requirements and risks ad. 
vqrse US. tax consequences. Some trans! 
actions- do fail to get off the drawing board 
for these reasons. Many others succeed, 
whether through perseverance, ingenuity or 
good luck. ‘

‘ 

I would guess that few pIQPOSed écquisi- ' 

tions of US. companies by foreign com- 
panies fail because of the predicted adverse 
tax consequences.‘The complexity of US. 
tax law — resulting from over sixty years 
of tinkering and attempted loophole closing — often both creates the problem and pro- 
vides a means to solve it. Where the ace 
quiring company is foreign, both. the com- 
plexity and the changes of finding a satis: 
factory solution may be increased. On the

17
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One hand, the complexities of the home- 
country tax laws, and of tax treaties, must 
be taken into'consideration along With the 
COmPICXit'ies of US. tax laws. By way of 

. compgnsation, differing concepts employed 

18. 

by the two countries, of the Protection of a
' 

tax treaty, may afford an opportunity to 
the foreign acquiring company to achieve a 
favorable tax result that would not be avaif- 
able to its US. counterpart. 

Bulletin Vol. XXIX, January/janvier no. 1, 1975



J. S. MACLEOD, C.A., F.T.I.I. *: 

TAX CHANGES IN THE UK; 
The UK. Finance Act 1974 introduces a 
number of important tax changes to the 
UK. fiscal system. The Chancellor’s finan~ 
cial statement, on which the legislain is 
based, came only a few weeks after a‘ La- 
bour administration had been elected to 
poWer in February 1974, and is aimed at 

t 
r 

implementing 'the Labour party’s program— 
me for taxation reform. 

Capital Taxation 
The present system of death duties in the 
UK. was introduced in 1894 and replaced 
earlier death duties which had operated 
since the end of the 17th Cemury. The tax 
applies to the distributicm of an indivi- 
dual’s assets on his death, as_ well as to 
gifts made by him in the seven years end- 
ing with death.. However, the UK. has 
never operated a comprehensive gift tax, 
although since 1965, the gift of an asset 
could give rise to a liability to UK. capital 
gains tax. The Government sees the ab- 
sence of a gift tax as a major defect in the 
capital tax system of the UK, and intends 
to remedy this by introducing with effect 
from 26th March 1974 a comprehensive 
tax on transfers of capital from one indivi- 
dual to anothex. So far, a brief outline of 
the Government’s intentions have been Pu- 
blished and this will be followed by legis- 
latiori to 'be published later this year. 
In addition to a comprehensive tax on 
transfers of assets made by an individual 
during his life time and on his death, the 
Government intends to introduce an annual 
tax on wealth; So far, only a consultative 
document has been published, and after 
discussions with interested Parties, it is ex- 
pected that the legislation will be publish- 
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ed in 1976 so that the tax will come into 
effect in that year or in 1977. 
It is hoped to deal With these taxes in; a 
later article. 

Taxatio’n of individual: 
There are a number of changes affecting 
the taxation of individuals, but. two of. 
these are of particular importance. Firstly, 
there has been a ggneral increase in the 
rates of personal income tax. The basic 
rate of income tax has been increased: from 
30% to 33% While for incOme‘s in excess 
of £ 4,500 the higher rates of income tax 
have also been increased ‘to give .a maxi- 
mum rate of 83% on income, and 98% on 
investment income. Secondly, the Finanée 
Act contains restrictions on the amount of 
interest Paid‘ which can be deducted from 
an individual’s taxable income. The restrict- 
iOns do not apply to an interest payment 
which‘is a business expense. In such a 'cas'e, 
the interest paid‘ will continue ‘to be a‘d'e- 
duction from trading income as before. In 
future, hOvvever, where an individual pays 
interest which is not a business expense, he * 

will only be entitled to tax relief if the 
interest is paid on a loan which was in- 
curred for a “qualifying purpose”. The: 
purposes which qualify for interest relief 
are:— 
1. The purchase or improvement of a 
house, caravan, or houseboat; which is the 
owner’s principal private residence. In this 
case, however, only interest on the first 
f. 25,000 of total loans raised- qualifies for 
relief. 

* Partner, Arthur Young McClelland Moores 8: 
Co. Edinburgh, Scotland.
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2. The purchase of other real property 
which during any period of 52 weeks is 

let at a commercial rent for at least 26 
weeks, and when not so let, is either avail- 
able for letting, or cannot be let because it 
is under repair. Where interest is incurred, 
relief is given only against income from 
the property. ‘

. 

3. The purchase of shares in certain close- 
ly controlled companies, Where the pur- 

chaser owns more than 5% of the ordinary 
share capital, and devotes the greater part 
of his time to working in the business. 
4. The acquisition of an interest in a Part- 
nership in which the individual is actively 
engaged. _‘

' 

5. Lending money to a company or part- 
‘nership asin (3) and (4) above. 
6. The pugchase of machinery or Plant 
used for business Purposes by an employee 
or a partner. 
7. There are a number of other situations 
of limited importance Where interest relief 
may also be afiilable. 
The one general restgiction applicable to 

all‘ loans is that interest relief is only avail- 
able if the loan is a fixed loan. If tHe loan 

- is obtained from overdrawing ah account 
with a bank, interest relief is never grant- 
ed. 
Where money is borrowed after 26th 
March 1974,- the new rules will apply at 
the outset. Howevér, where money was 
bogrowed prior to 26th March, tax relief 
will be given for interest payments made 
in 'the tax year to 5th April 1975 'in the 
case of all loans, and in the case of fixed 
loans, until the tax year ending 5th April 
1980. 

Taxation of Foreign Earning: 

New rules are, introduced which change the 
basis on which U.K.' resident individuals 

20 

are charged to tax on earnings from 06er- 
seas employment, overseas Pensions, and 
the Profits of oVerseas trading activities. 

These rules apply from 6th April 1974, 
and are as follows:— 

(a-) Peryom' rexident and ordinarily (2'.e. 

babitzmlly) resident in the UK, but 
domiciled dbroad 

Such an individual will be liable to U.K.~ 
tax if he carries out any part of the duties 
of his employment in the UK. If he is 

employed by a foreign employer, he will 
be taxed in the UK. on 50% of his assess- 
able earnings, whether remitted to the UK. 
or not. However, from the tax year 1976[V 
77, he will be taxed on 75% of his earn- 
ings, if he has resided in the UK. for nine 
out of the ten preceding tax years. The in- 
dividual’s assessable earnings consist of to- 
tal remuneration, less pension contribu- 

tions, loan interest, etc paid abroad, Whiph
' 

would have been deductible for UK. tax 
if paid in the UK. If the individual has 
two employments, one for duties perform- 
ed in the UK. and one for duties perform- 
ed outside the U.K., he will not be liable 
to tax on his overseas earnings unless they 
are remitted to the UK. 

(b) Persom not domiciled and no; ordi- 
narily (Lei 19419212141131) rexz'dent in fine 
U.K. - 

In such a case, 50% of the earnings from 
a foreign employer for work done in the 
UK. are subject to UK. tax. All earnings 
from a UK. employer for work done in 
the UK. are taxable. Work done outside 
the UK. for a UK. or a foreign employer 
will only be assessed to tax if the income 
is remitted to the UK. in a year in which 
the taxpayer is resident in the UK. 
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(c). 01)er.veaz.r_eamz'ngs of {venom domicil- 
ed, rexz'dent, and ordinarily rexz'dem 
in fine U 

If an individual with a foreign employ- 
ment is “continuously absent” from the 
UK. for 365 days or mere, his earnings 
from the foreign employment are exempt 
from UK. tax, Whether remitted Or not. 
If the period of 365 days spans two tax 

years, an apportionment of earnings be- 
' 

tween each year will be made. 
If the period of continuous absence is less 
than 365 days, 75% of foreign earnings 
will be assessable to UK. tax Whether re- 
mitted to the UK. or not. An inaividual 
will be regarded as “‘continuously absent” 
from the notwithstanding that he 
pays visits to ‘the UK, provided that the 
visits do not exceed 63 consecutive days 
during the period of foreign employment, 
and do not exceed in total one sixth of the 
total number of days in the period of for- 
eign employment. An individual is treated 
as being in the UK. on 'the day of arrival, 
but as absent ffom the UK. on the day 
of departure. 
These rules also apply where a non-domi- 
ciled individual is employed by a UK. 
employer. 

Foreign Pemiom 
Where an individual domiciled and resi- 
dent in the UK. receives a foreign pen- 
sion, he will be liable to tax on 90% of 
that pension Whether remitted to the UK. 
or not. -If the individual is not domiciled 
‘in the, UK, or is not ordinarily resident 
in the he will only be taxed on‘ the 
amount of the foreign pension remitted 
here. 

Earnings from Foreign Eminem Activitie;
I 

An individual who is domiciled and resi- 
dent in the UK, will be taxed on 75% of 
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.his earnings £10m 'foreign business» activi- 
‘ties, whether remitted to the UK. or not. 
If‘ he sustains a loss in his business activi- 
ties, he will be egtitled‘ to 'set 75%‘ of the 
'loss against future profits from his foreign 
trade.. An individual resident in the UK. 
but not domiciled there will continue to be 
assessed to tax on income from foreign 
business activities only on the amount of 
income remitted to the' UK. I 

It should be noted that these rules may be 
affected by a Doiible TaXation Treaty.

’ 

Company Taxaztz'on 
The rate of Corporation Tax for‘ the year 
ended Blst March 1974 is fixed at 52%. 
This is 2% greater than the rate which was 
Originally expected, Which medns that com- 
panies may ‘have under-provided for the 
amount of Corporation Tax due on profits. 
Where a company’s total taxable profits 
does not exceed £ 25,000, it will pay cor- 
poration tax, for the year ended '3lst 
March 1974, at 42%, and Where the pro- 
.fits a’re between £25,000 and £40,000, 
the rate of corporation tax will gxadually 
increase until the full 52% rate is reached. A capital gain made by a company will 
suffer corporation tax at an effective rate 
of 30%.

’ Under the imputation system of company 
I 
taxation, which was introduced in the UK. 
with effect from lst April 1973, part of a 
company’s corporation tax "liability {on its 
income is available to the company’s; share- 
holders to reduce personal incomé tax pay- 
_able by them on dividends received em 
the company. When a UK. resident com- 
:pany pays a dividend to its shareholders, it 
must pay an amount to the Inland Revenue 
equal to, 33/67ths of the dividend paid to 
shareholders, Thus if a Company makes a. 
dividend payment of 67 to a shareholder, 
it must Pay to the Inland Revenue an addi— 
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tional amount of 33 Le. 33/67ths of 67. ' 

Put another way, the company has paid out 
100, of which 33 has been paid to the In- 
land Revenue, and 67 to the shareholder. 
The Payment to the Inland Revenue satis- 
fies the shareholder’s basic rate income tax 
liability on the gross equivalent of the di- 
vidend Paid. In other words, the share- 
holder is regarded as having received a 
dividend of 100, on which basic rate in- 
come tax at 33%, i.e. 33, has already been 
paid. The shareholders has no further lia- 
bility to basic rate income tax, although he 
may be liable to. higher rate tax on the 
“gross? dividend of 100. The payment of 
33 by the company is also regarded as an 
advance Payment of the company’s ultimate 
corporation tax liability on its income (ad- 
vance corporation tax). Thus the com- 
pany’s total corporation tax liability on its 
income may be reduced by amounts of ad- 
vance corporation tax paid on dividends 
distributed during the company’s account- 
.ing period. 

Advance corporation tax on dividends Paid 
is collected by the Inland Revenue on a 
quarterly basis, and the effect is that the 
Inland Revenue collects part of the total 
corporation tax liability of the company 
well before the end of the company’s ac- 
counting period. The quarterly collection 
proceduEe frequently puts a strain on the 
cash flow position of companies, but during 
the year ended 'Slst March 1974, it is like- 
ly that the cash flow problems ,of compa- 
nies due to advance corporation tax Will be 
greatly increaSed. The reason is that dur- 
ing -the year ended Slst March 1974, and 
for that year only, where a company is lia- 
ble to pay advance corporation tax on a 
di'vidend, ,it must pay‘ a surcharge equal to 
5.0% of the amount of advance corporation 
‘tax due. The position of the shareholder is ‘ 

not affected. The shareholders is still re- 
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garded as having received a gross dividend 
of 100, on which basic rate income tax of 
33 has been paid. However, the company 
is obliged to pay, not 33/67ths of the total . 

dividgnd Payments, but an amount equal 
to 49.5/67ths of the dividend on account 
of its Corporation Tax liability, the effect 
of which is that a large part of a company’s 
cér’poration tax liability will be paid Well- 
in advance of the end of its accounting 
period. 

Taxation of Development Gdim 
In the past, where a disposal of land in the 
UK. has given rise to a capital gain, the 
gain has been subject to capital gains tax 
at mmaximum rate of 30%. There is an 
exception whether the individual is trading 
in land, or land has been purchased with a 
view to realising it at a gain. Over the Past 
few years, it has been possible for very 
large gains to 'be made on the disposal of 
land, if the value of the land reflects the 
possibility that it might be developed for 
industrial or residential purposes. Very 
often, such a gain was subject only to 
Capital Gains Tax at 30%. Under the new 
rules, that part of a capital gain on the 
disposal of land which reflects its “deve- 
lopment” value will be treated as income, 
subject to income tax in the normal way. 
For an individual, the maximum rate of 
tax suffered on the gain will be 83%, 
While for a company the maximum rate 

will be 52%.
' 

It is important 'to note that a development 
gain will only arise on the disposal of land 
giving rise to a capital gain. This means 
that a non-resident will not be chargeable 
to development gains tax on ‘the sale of 
land in the UK. unless he is carrying on a 
business through a branch or agency in the 
UK. and the land is an asset used by the 
branch or agency. The tax applies to 2111 
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disposals of land reflecting development 
value which take Place on or after 18th‘ 
December 1975, although there are except- 
ions for arrangements for sale made before 
that date. In addition to‘an outright dis- 
posal of land, the development tax applies 
to disposals of "shares in a closely controlled 
campany, where land reflecting develop- 
ment value amounts to 75% of more 'of 
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the company’s assets, to- the disposal of an 
interest in a trust’which holds land with 
development ’value, and to the first letting 
of property which has been developed. 
Since the publication of the Finance Act, 
the Government has announced further 
rules covering land with development 
value, the effect of which will be to take 

_ 
such land into public ownership. 
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BUNDESRE‘PU'B‘L'IK‘DEUTSC-HLANDI 
D‘eutsch-franziisisches DoppelbesteuerungSabkommen'

‘ 

’ Behandlung deutscher ,,Arbeitsgemeihscha‘ften" und franzfisischer ‘ 

.,,Groupements d’intéréi économique“_*
' 

Unter Bezugnahme «auf die Besprechung 
mit den obersten Finanzbehé'rden def Lin- 

' 

der gilt bei der Anwendung des deutsch- 
franzésischen Doppelbesteuerungsabkom— 
mens das Folgende. ' 

Der Bundesminister der Finanzen und das 
ffanzésische Finanzministerium haben sich 
auf Grund von Artikel 25 Abs. 3 des 
deutsch-franzésischen Doppelbesteuerungs- 
abkornmens vom 21. Juli 1959 / 9. Juni 
1970 (BGBI 1961 Teil II Seite 398 und 
1970 Teil II Seite 719) fiber die Anwen- 
dung des Abkommens bei deutschen ,,Ar- 
beitsgemeinschaften“ und franzésischen 

. ,,Groupemenis d’intérét économique“ Wie 
folgt verstéindigt: 

1. 

Zur Zeit bestehen in den beiden Staaten
r 

folgende Reéhtsformen ffir eine uninittel- 
bare wirtschaftliche‘ Ko-operation von deut- 
schen und franziisischen Unternehmen: 
a) In der Bundesrepublik Deutschland die 

,,Arbeitsge‘meinschaft” (ARGE): 
Bei dieser gelten fiir die Beziehungen‘ 
der beteiligten Unternehmen unterein- 
andet und zu Dritten die Regeln des 
deutschen Bfirgerlichen Gesetzbuches 
fiber die Gesellschaft. 
Die in dér ARGE erwirtschafteten Ge- 
Winne ‘unterliegen wie bei anderen Per- 
sonengesellschaften (Mitunterdehmer~ 
schaften) anteilig bei den Gesellschaf- 
.te'rn der Einkoinmen- bzw. Kérpet- 
schaftsteuet. 
Die ARGE ist jedoch a’ls solche gewer— 
besteuerpflichtig; von der Gewerbe- 

‘steuerpflicht' ausgen‘ommeh sind 241161:- 
:dings ' 'solche ARGE, deren calleiniger 
Zweck sich auf die Erfiillung eines ein— 
zigen Werkvertrages o‘der Werkliefe- 
rungsvertrags beschréinkt, wenn nicht 
bei Abschl'uss des Vertrages anzuneh- 
men ist, dass er nicht innerhalb von 
drei Jahren erfiillt wird. 

b) In Frankreich das ,,Groupement d’inté- 
rét économique" (GIE): 
Bei diesem gilt fiir die Verhiiltnisse der 
beteiligten Untemehmen untereinander 
und zu Dritten die Verordnung Nr. 
67—821 vom 23. September 1967. Die 
im GIE erwirtschafteten Gewinne un- 
terliegen bei den Beteiligten anteilig 
den Steuem vom ’Einkommen natiirli- 

Cher Personen .oder der Gesellschaft- 
steuer. 

An einer ARGE kénnen sich auch franzé- 
sische, an einem GIE auch deutsche Unter- 
nehmen beteiligen. 

II. 

Die ARGE und das GIE sind fiir die An- 
wendung des deutsch-franziisischen Ab- 
kommens zur Vermeidung der Doppelbe— 
steuerung vom 21. Juli 1959 / 9. Juni 1969 
als Mitunternehmerschaften zu behandeln, 
auf die Artikel 4 Abs. 3 dieses Abkom- 
mens anzuwenden ist. 
Hieraus ergibt sich nach‘ Artikel 4 Abs. 1 
des Abkommens folgendes: 

* Bundessteuerblatt I N: 18, 14. August 1974, 
S. 510. 
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a) Ist cine in Frankreich ans'alssige Per'sbn 
an einer ARGE beieiligt, so sind ,die 
auf sie entfallenden, in den deutschen 
Betriebstéitten der ARGE erwirtschétfe 
‘teten Gewinne in der Bundesrepublik 

.'.Dejutschland steuerpflightig. Diese Ge- 
Winne werden von den franzésischen 
Steuern freigestellt. 

' 

"Besitzt die 'ARGE eine in Frankreich 
gelegene Betri‘ebstéitte, so unterliegen 
die hie‘r Zuzurechnenden Gewinne def 
franzésischen Besteuerung. Der auf in 
'Her ‘Bundesrepublik Deutschland zin- 

sia'ssige Beteiligte entféillende Teil die- 
ser Gewinne ist von den deutschen 
'Steuem freigestellt. 

b‘) Ist eine in der Bandesfepublik Deutsph- 
‘ 

'land anséissige Person an einem GIE 
beteiligt, so sind auf ‘sie entfallende, in 
franzésiSchen Betriebstiitten des GIE 

' 

_‘ 

erwirtschaftete Gewinne 'in Frankreich 
steuerpflichtig. Diese Gewinne werd'en 

' 

von de_n deutschen Steuérn freigestellt. 
_ 
'Besitz‘t das GIE in der Bundesrepublik 
’liDeutschIand eine Bettiebstfitte, so un- 
terliegeg' die dieser zuzurechnenden 
Gewinne der deutschen Besteuérung. 

' Der auf in Ffankreich ansa‘ssige Betei— 
ligte entfallende Téil diesel: Gew'inne

z 
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‘ 

ist‘ von den franzésischen Steuem ffei.~ 
gestellt; 

111., 
Die Aufteilung des Gewinns einer ARGE 
Oder eines GIE auf deren deutsche und 
franzijsische Betriebstiitten, richtet sich 
mach den Grundséitzen 'des Artikels 4'd'esr 

Abkommens. 
Soweit die Gewinne Von Bettie’bstiitten von 
der deutschen bz’w. firafizfisischen StEuer 
frgeizustellen sind,. ist Art'ikel 20 des Ab- 
kbmmens zu b‘eachten (Progressionsvorbe- 
halt). 

I ‘ 

Unter dem Begriff der Betriebstéitte ‘sihd 

nut Geéchiiftseinrichtungen- Oder standige 
Vertreter zu verstehen, die ~Betriebstéitten 
im‘ Sinne dési Artikels 2 Abs. 1 Nr. 7' des 
Abkbmm'ens Sind. 
Die zustiindigen deutschen 'und franzb'sii 
schen 'Behérden werden sich Zul.‘ Beseiti- 
'gung von Schwierigkeiten und Zweifeln, 
die be’i Anwendung‘dieser Gtuhdsiit-ze aufe 
treten, verstiindigen, um eine Doppelbe- 
steuerung zu vermeiden (Art. 25 Abs. 
des 'Abk‘ommens). -

' 

Im Auftrag M e n C]:
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I DEVELOPMENTS IN INTERNATIONAL T'AX ‘LAW 

UNITED KINGDOM 
White Paper on Capital Transfer Tax* (Cmnd. 5705) 

INTRODUCTION 
1. The Chancellor of the Exchequer an- 
nounced in his Budget speech on 26 March 
that he would introduce in the second Fi- 
nance Bill this year a tax on all gratuitous 
transfers of capital both by way of lifetime 
gift and on death and that the new tax 
would take effect as from 26 March. 
2, This 1White Paper ** provides a broad 
outline of the new tax (Capital Transfer 
Tax) so that the Green Paper on the 
Wealth Tax maybe considered in the light 
of what is‘ proposed for the Capital Trans- 
fer Tax. It is also intended to enable, so 
far as possible, these who may have already 
incurred liability to the Capital Transfer 
Tax to detegmine What their maximum lia- 

. Bility may be in straightforward cases: It 
does not set, out to explain the precise 
boundaries of liability under the legislation 
to be introduced in the autumn, nor does 
it deal with rules which will be necessary 
to cover such special cases as, for example, 
partial gifts by way of transfer for inade- 
quate consideration or the provisions which 
will be necessary to prevent avoidance. The 
indications of the general nature of the 
new tax given with this paper thus have no 
binding force, and the public should bear 
this in mind in determining any course of 
action. However, as is explained in para- 
graphs 6 and 10, the Estate Duty in its 

. present form will apply in respect of deaths 
occurring up to the autumn Budget day. 

PART 1: INFORMATION ALREADY GIVEN 
3.“ The .Chief Secretary to the Treasury 
has already given certain indications about 

26. 

the proposed changes in the law in two 
announcements. 

4. In the course of the Budget debate he 
explained that the new tax on capital trans- 
fers would apply, subject to certain exemp- 
tions for small amounts, to all transmis- 
sions of wealth, Whether made by way of 
gift during a. person’s lifetime or by way 
of property passing on his death (with a 
reservation about the treatment of trans- 

fers between husband and wife). He re- 
served for the future the question of the 
rates and basic exemptions limits but said 
that for immediate Purposes it might be 
taken, for gifts made in the period from 
Budget day to a date to be fixed in the 
second Finance Bill, that such exemptions 
as are now provided for Estate Duty would 
apply. Any gift made in ,that period which 
would not be chargeable to that duty if the 
donor died on the day after the gift was 
made would be exempted from the new 
.charge. 

5. He went on to say that the charge would 
be at progressive rates charged on the cu- 
mulative total of gifts made during a per- 
son’s lifetime with the further final cumu- 
lation of property passing on his death. 
The tax would be the Primary liability of' 
the donor or, after his death, his personal 
representatives and would, of course, apply 

* This paper is British Crown copyright and is 
reproduced with the permission of the Controller 
of Her Britannic Majesty’s Stationery Office. 
** Presented to Parliament by the Chancellor of 
the Exchequer by command of Her Majesty, 
August, 1974. 
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to gifts made in settlement as well as othér 
gifts. Moreover there would, in general, 
be a charge on' all capital taken out of a 
settlement and on any change of beneficial 
interest in possession in a settlement, not 
only, as now, Where linked to a death. The 
Government would consider the Possibility 
of imposing a periodic charge to tax on 
the capital of discretionary and accumula- 
tion trusts. The liability ‘to pay the tax in 
respect of settlements would fall on the 
trustees in that capacity. 

6. In a Written Answer on 30 April he 
said that the existing Estate Duty law 
would continue to apply as regards deaths 
in the Period between 25 >Ma'rch and a 
date which would be fixed in the second 
Finance Bill and which would; be not 
earlier than its publication. As a general 
principle there would be no question of 
charging both lifetime tax and death duty 
in respect of the same event. Accordingly, 
the :7 second Finance Bill would exempt 
from the lifetime charge any gifts which 
were taken into account in determining 
Estate Duty liabilities on a death occurring 
Within the period. Exemption from the new 
charges would also extend to the interest- 
in possession under a settlement of a per- 
son w‘hose death in that period brought the 
settled property within the scope of the 
Estate Duty. It would further extend to 
“payments by trustees of pension and su- 
perannuatiOn funds consequent on deaths 
'before the date to be fixed in the second 
Finance Bill. 

'PART 11; GENERAL DESCRIPTION OF, 
THE TAX 

Ratex 
7. Under Capital Transfer Tax the rates 
of tax on\ the successive slices of the cumu- 
lative total of chargeable transfers will not 
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exceed the following (the present Estate 
Duty rates are also given for comparison): 

Capital Transfer Tax Estate VDuty 

Slice of ( 
.

I 

chargeable ‘ Rate Slicer of Kate 
estate tmmferx % v 

{000: % 
£000: 

0—15 
_ 

lo ‘ 0—15 0 
15—20 10 15—20 I 

25 
20—25 15 
25_30 

I 

20‘ 
20-30 30 

30—40‘ 25‘ 50—40 35‘ 
40—50 30 40—50 40 
50—60 35 50—60 45‘ 
60—80 40 60—80 50 
80—100 45 80—100 55 
100—120 50

. 

120—150 55 100450 ‘69 

150—200 ‘ 

654 150—500 60 200_500 70 
I 

500—1,000 65 . 

LOGO—2,000 
‘ 

70 Over 500 75 
Over 2,000 75 ~ 

Withdrawal of certain Exmte Duty relief: 
8. The Government do not consider it ap- 
fropriate to continue in its Present form 
the special 45% reduction for Estate Duty 
now accorded to agricultural land and cer- 
tain business assets nor to continue the spe- 
cially favourable treatment accorded tb 
woodlands. They have, however, take‘n ac-' 
count of this in fixing the rates of Capital 
Transfer Tax, particularly in the lower 
ranges, at levels substantially below the 
existing Estate-Duty mates. Furthermore, 
they are considering the possibility ‘ofi con- 
tinuing some relief for full-time working 
farmers and businessmen in respect of 
agricultural land and business assets. 

Husband and wife
_ 

9. A husband and wife will be chargeable 
to tax as separate individuals. Gifts be—

4 

tween them While they are both alive arid 
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Property left by one to the other on death 
will be exempted from the new tax (ex- 
cePt where the recipient is not domiciled 
in the United Kingdom at the time of the 
gift or death). As a corollary the existing 
exemption on the d‘eath of a surviving 
spouse of property left in trust to him or 
her will be withdrawn for Property to 
which the new rules apply on the occasion 
of the first, death. 

Demixe of Estate Duty 
10. The Capital Transfer Tax chargeable 
on the cumulative total of transfers made 
in a Person’s lifetime and on his death 
will, from a date to be fixed in the autumn 

‘ ‘Finance‘ Bill, replace the existing Estate 
-Duty.'For the period between 25 March 

A 
and that date (‘the interim Period’) the 
new Capital Transfer Tax will‘ apply only 
to lifetime gifts; as announced by the Chief 
Secretary to the Treasury in his Written 
Answer, the existing Estate Duty will run 
instead of the new tax in respect of deaths 
occurring in the interim period, but the 
existing Estate Duty will be amended in its 

x application to deaths after the autumn 
Budget day by the introduction of the new 
scale of rates and of the new regime for 
husband and wife and by the withdrawal 
of the reliefs mentioned in paragraph 8. 

Basis of liability 
» 11. The new tax will follow the Estate 

, Duty in applying to all transfers by per- 
‘sons domiciled within the United King- 
dpm and to all assets situated here (irre- 
spective of the domicile of the donor or 
testator). The Government is considering 
whether the charge on persons domiciled 
here should be extended to those who, 
though legally their domicile is elsewhere, 

‘ have lived In the United Kingdom for a 
Substantial number of years. '

/ 
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Exemptiom‘for 517ml] gift; etc 
12. When the new tax comes fully into 
effect gifts within the following descrip- 
tions will be left out of account in arriving 
at the cumulative total on which a person 
is chargeablez—I 
The first £ 1,000 of gifts made by one 
donor in a year; 
Gifts made out of income Which form 
part of the donor’s normal expenditure 
and leave sufficient income to maintain 
the donor’s usual .standard of living. 
(The measure of income for this puf- 
pose will be the donor’s taxable income 
after tax) ; and 
Wedding gifts up to £1,000 by each 
donor for any one marriage—up to 
£ 2,500 if the donor is an ancestor of 
either partyto the marriage. 

But for the interim period a taxpayer will 
get the benefit of the exemptions mention— 
ed by the Chief Secretagy in the Budget 
debate, where these are more favourable. 
These exemptions will extend to gifts in 
settlement as well as absolute gifts; but not 
to gifts out of settled Property. 

Lifetime gift: 
13. Subject to these exemptions the tax 
will .be chargeable on the scales set out 
above on all gifts, including gifts in settle- 
ment (other than gifts to charities) made 
after 25 March 1974, including arrange- 
ments which have the same effect as di- 
rect gifts. The amount to be brought into 
charge will, in general, be measured by the 
consequential loss to the donor and will 
include the tax chargeable. Thus the 
amount to be brought into charge will be 
calculated on the fqoting that the appro- 
priate tax on a gift will‘rbe paid to the 
Revehue and only the balance handed to 
the donee. 
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Egample 1 
Gifts out of income are left out of account. 
The gifts are expressed as gross amounts: 
z'.e. as the amount before deduction of tax. 
July 1974 
Gifts of £ 400 to each of three People to 
Whom no other gifts have ever been made. 
These gifts are exempt as they are within 
the existing Estate Duty exemption which 
applies for the interim period. 

July 1976 
Gift Of £ 10,000. 
:6 1,000 is covered by the annual exemp- 
tion. £9,000 is chargeable but no tax is 

payable on the lowest slice of the scale of 
ratés.

‘ 

July 1977 
Gifts of £ 600 to each of three people. 
£ 1,000 is covered by the annual exemp- 
tion. £ 800 is chargeable. The cumulative 
total- of chargeable gifts is' increased to 
£ 9,800. 
August 1978 
Gift of £ 20,000 to the donor’s wife. 
This gift is exempt. 
September 1978 
Gift of £ 8,200. 
The computation proceeds in stages:— 
.29 1,000—covered by the annual exemption. 
£ 5,200—added to the total of previous 

chargeable gifts (£ 9,800) to 
bring the cumulative total up to 
£ 15,000 above which tax is pay- 
able. 

£ 2,000—chargeable to tax in the 10% 
band, z'.e. the ta'ic is 15 200 leaving 
£8,000* to be handed over to 
the donee. The cumulative total 
of chargeable transfers. becomes 
£ 17,000.~ 

£ 8,200~ 
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November 1979 
Gift of £ 5,000. . 

Again th'é computation proceeds. in 
stages :— 
.£ l,000———cover_ed by the annual exemption. 

£ 17,000 is the. cumulative total 
of prior’ chargeable gifts. The , 

1.0% band extends to £ 20,000. ~ 

.25 3,000—is chargeable at 10%, z'.e. the tax 
is 23 300. 

£ 1,000—~is chargeable in- -fhe 15% band, 
z'.e. the téx is :6 150. '~ 

£ 5,000~ 
.Thus tax payable is £300 + £150 = 
25 450, leaving £ 4,550* (13 5,000—£ 450) 
to be handed to the donce. 
The cumulative total of chargeaBIe trans- 
fers becomes £ 21,000. 
June 1981 ‘ 

Death—estate valued at :13 75,000} :6 45,000 
is bequeathed to the deceased’s Widow and ‘ 

.5 5,000 to Charity, the residue going ‘to 

other relatives. 
The computation runs: 
Value of estate :6 75,000 
Deduct bequests to widow and

I 

charity 
' 

£ _50,000 

Taxable on death _ 
£ 25,000 

This amount is chargeable on the scale of 
rates applicable to amounts above the eu- 

* If the gift of £ 8,200 in 1978 or of £ 5,000 in 
1979 had been expressed as net amounts to be 
:handed to the donee, leaving the donor to bear 
the tax, thge amounts chargeable on eachocggsion 
would have to increase to such sums as after 
deducting tax thereon w0uld leave the net 
amounts.

29



/ 

U.K.: WHITE PAPER ON CAPITAL TRANSFER TAX” 

'mulative total of chargeable lifetime trans- 
fers (12 21,000), 11am". 

£ 4,000 ‘x 15% 
£ 5,000 x 20% £ 1,000 
.£ 10,000 x 25% £ 2,500 
:5 6,000 X 30% £ 1,800 

£ 600

~ 
£ 25,000 13 5,900~ 

Sufihzary of chargeable transfer:

~~ 
Tax 

1976 £ 9,000 
1977 :6 800 
1978 £ 7,200 :5 200 
1979 £ 4,000 45 450 
1981 £ 25,000 :6 5,900 

:6 46,000 :6 6,550 

Example 2 
If the estate on death were a larger one 
(but the lifetime gifts were the same as in 
Exi‘irnple 1) the computation might run 
as follows :— 
Estate valued at £ 200,000. £ 80,000 is bé— 
‘queathed to the deceased’s widow and 
£ 10,000 to- charity. 
Computation: 
Value of estate 12 200,000

/ 

Deduct bequests ,to widow} and £ 80,000 
charity .6 10,000 

36 90,000 

Taxable on death .13 110,000 

This amount, as in Example 1, is charge- 
able on the Scale of rates applicable .to 

amounts above the cumulative total of 
chargeable lifetime transfers (£ 21,000), 
z.e.: 

30 

£ 4,000 x 15% .43 600 
£ 5,000 x 20% £ 1,000 
£_ 10,000 x 25% £ 2,500 
:5 10,000 x 30% £ 3,000 
£ 10,000 x 35% :5 3,500 
.£ 20,000 x 40% .£ 8,000 
.43 20,000 x 45% £ 9,000 
:6 20,000 x 50% £ 10,000 
:6 11,000 x 55% .£ 6,050 

:2 110,000 £ 43,650 

Sammm'y of chargeable transfer: 
Tax 

1976 £ 9,000 
1977 £ 800 
1978 £ 7,200 £ 200 
1979 £ 4,000 .£ 450 
1981 £ 110,000 £ 43,650 

:6 131,000 £ 44,300 
_—_.....—‘ ’4'“ 

Payment of tax 
14. The ‘tax on a lifetime gift will, in 
general, be payable by the donor, with a 
right of recovery from a donor’s spouse 
(as a corollary of the exemption described 
in paragraph 9); rights of recovery from 
donees will also be Provided. The require- 
ments for payment are under consideration. 
One possibility is that the tax will become 
due and payable six months after the date 
of a gift with interest running from the 
due and payable date. This will give do- 
nors time to make a return to the Inland 
Revenue of their gifts and to establish 
liabilities before the due date. Adeqfiate 
time will be allowed for the payment of 
tax on gifts made in the interim period. 
There may also have to be annual returns 
of all substantial gifts made in the previous 
year. 
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Gift: to charitiex 
15. Outright gifts to charities are ’éxempt 
from Estate Duty up to a limit of £ 50,000 
on the death of an individual. The Govern- 
ment are considering the treatment of gifts 
and bequests to charities under Capital 
Transfer Tax but in any event the scale 
of exemption under -the new tax will not 
be less generous than it is at present for 
Estate Duty Purposes. 

The National Heritage and Work: of Art 
16. The arrangements for exemption 
'withOut limit Provided for gifts to Natio- 
nal Heritage bodies listed in Schedule 25, 
Finance Act 1972, will 'be continued, and 
consideration is being given to .the possi- 
bility of relief based broadly on existing 
Estate Duty provisions in respect of Works 
of art etc, including appropriate conditions 
relating to their availability for public dis- 
play. 

Settled property 
17. The broad principle to be applied to 
settled property is that in general the 

' 

charge to tax should be neither greater nor 
smaller than the charge on Property held 
absolutely. Accordingly the Government 
intend to bring settled property within the 
scope of the Capital Transfer Tax to the 
extent that the settled funds were provided 
directly or [indirectly by a person who at 
the time the funds were provided was do- 
miciled in the United Kingdom (or had 
been brought Within the scope of the tax 
by reason of a long-standing connection 
with this country). Where this .test is satis- 
fied there will, subject to the exemptions 
mentioned below, be a Potential liability 
on any distribution of capital out of a trust 
and on the termination or transfer of the 
Whole or part of an interest in possession 
under such a trust (Le. the right to,the in- 
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come, if any, from or the enjoyment of ‘the 
settled property). The charge will normally 
relate to the full value of the property in 
which the terminated or transferred inte- 
rest in Possession subsisted. Any distribu- 
tion of trust capital which necessarily fol, 
lows from the termination of an interest 
will not .be a separate occasion of charge. 

18. Where Estate Duty is chargeable on a ‘ 

death in the interim Period (see paragraphs I 
6 and 10), or earlier, and the property 
ceases to .be settled on the-death, then no 
further liability ‘to the tran'sfer tax will 
arise on the formal transfer of the property 
to the .pe'rson(s) who then become a‘bs’oa 

lutely entitled to it. 

19. Trustees will be liable for any tax 
chargeable, but there will also be rights of 
recovery from beneficiaries and, if the; 

trustees are resident outside the United1 
Kingdom, frbm settlers, 

20. The tax payable by trustees in respect 
of a termination of, or change in, an’inte- 
rest in possession will Ibe calculated as if 
the amount chargeable were a gift by the 
former beneficiary entering into his cumu- 
lative total of chargeable transfers. The 
amount chargeable will also be taken‘into 
account in determining subsequent. liabili- 
ties of the former beneficiary (including 
liabilities on his death). 

21. The tax on a distribution of capital 
out of settled property Where there is no 
interest in possession (e.g. a discretionary 
trust) will be calculated by rules which 
will be different for property settled on or 
after 26 March 1974 and for property set- 
tled before that date. For ‘pre-26 March 
trusts’ the liability, will :be that which 
would be, due from an individual who had 
made chargeable transfers equal to the ca- 
pital distributed by the trust after 25

31



U.K.’: WHITE PAPER ON’CAPITAL TRANSFER 
’ March (Whether on one or more oc'ca- 

sions). For property settled after 25 
March, distributions will be taxed at a rate 
which takes into account, inter alia, the 
settlor’s liability to the Capital Transfer 
Tax at the time of his gift in settlement. 
There will also .be a Periodic charge on the 
capitak of discretionary and accumulation 
trusts, but this will not be imposed from a 
date before the autumn Budget day. 

22. There will be certain situations in 
which the distribution of trust capital will 
be treated as no more than the completion 
of the settlor’s original gift and so exempt- 
ed fiom charge. This treatment will usual-1 
1y be appropriate should a life tenant who 
has the right to the income from settled 
property become absolutely entitled to that 
Property; in Particular, exemption from tax 
will be provided where trust funds settled 
for the benefit of an infant or infants are 
transferred to these former infants on the 
expiration of the trust. This exemption will 
extend to fgnds which pr0vide for discre- 
tion ‘to accumulate or provide for main- 
tenance not extending beyond the age of 
25. '

' 

'23. It would be optside the scope of this 
White Paper to give a detailed account of 
the provisions whichthe GoVernment pro- 
pose to introduce to govern the liabilities 
of trustees in respect of settled Property. 
The dernment recognise, however, that 
there are a number of cases where, under 
the terms of trust deeds executed before 
the Chancellor of the Exchequer’s announ- 

’ cement on 26 March, distributions of capi- 
tal‘ to beneficiaries have already become 
due, find that in such cases trustees are put 
in'difficulty by the need to await publica- 
tion of the legislation before the likely tax 
liability Can be ascertained. To ease this 

situatiOn they Will introduce a provision 
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which for property settled before -26 March 
1974 will set a maximum liability in re- 

spect of chargeable events during the pe- 
riod between 25 March and a future date 
which will be fixed laterawhatever the ~ 

character 'of the trust. The tax will ‘be no 
more than that which would be due if the 
trust Were-an individual who had-made 
chargeable: gifts equal to the capital of the 
trust becoming charggable, Whether on a 
distribution or on the termination of, or 
change in, an interest; in Possession, But 
this overriding limitation on liability . 

the interim period will not extend _to cases 
where the chargeable event arises because 
of a death (to which the existing ,Estate 
Duty will apply). No; will it .in any way 
affect the subsequent liabilities _of former 
beneficiaries (see paragraph 20). 

Example 
. , _

' 

Under a settlement set up before 26 March 
1974 A is life tenant of the trust inv'est- 
ments which have a capital value of 
£ 25,000.. On his death. his: 50n_ B‘ will be- 
_come Entitled to the capitalnlri July 1974, 
Le. before the, date to be. prescribed, A 
gives up hié life interest So that B can en; 
joy the _capital at once.

' 

Under t/a‘e‘xpecz'al Variangement Jet omf in 
13/91}. paragraph, Capital- Transfe; Tax Will 
nbt exceed a charge calculated as fqllows:

~ on firét'fi'15,000 ' 
' ‘ 

~ I 

Nil 
On next :6 5,‘ooo at' 10% 

~ 
33 500 

On giext £ 5,000 ~ at 15% £_ 750 
I ' 

Total Tax £ 1,250~ 
If hOWever A were to: die during the in- 
terim period, the‘ trust fund would'be liable 
to Estate Duty._ under the existing-law and 
the Capital 'Tr'ansfe‘r Tax would not be 
charged. ‘ ' 

_.. _
» 
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IRELAND 
.White Paper Proposals for Corporatibn Tax 

[CHAPTER 2] 
GENERAL SCHEME OF THE PROPOSED CORPORATION TAX 

SCOPE OF THE TAX 
'30. Corporation tax ‘WOuld. be chargeable 
on company profits, including all forms of 
income which are treated as income for 
the purposes of the income tax. A compa- 
ny means a body corporate but would not 
include a local authority. The proposed 
treatment of building societies, co-opera- 
tive societies and certain other bodies is ’re- 
ferred to in Chapter 11. 

31. With the introduction of 'a single cor- 
poratioh tax an inconsistency relating to 
the charge to income tax and to corpora- 
tion profits tax would. be removed. At pre- 

.sent, a» company which is managed and 
controlled in Ireland is chargeablé to in- 
come tax on all its profits and income 
wherever arising. On the other hand, the 
test for chargeability ‘to corporation Profits 
tax is the place of incorporation and riot 
the place of management and central. Thus 
a comfiany is chargeable to that tax on all 
its profits and incOme, Wherever arising, 
if it is incorporated in Ireland. 

32. Under the new system. the income tax 
.test of residence, namely, the place of man- 
agement and control, would determine 
chargeability and not the Place of incorpo- 
ration,- . 

Compam'w rexident in Ireland
I 

33. Companies resident in Ireland would 
be liable to corporation tax on the whole 
of the Profits of an accounting period. 
There would be a single charge .to tax on 
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all the profits from every source. The same 
rate of charge would apply to distributed- ‘ 

and undistr‘ibuted profits. 

34. income tax Would no longer be de— 
ducted by Irish companies fromldividends 
paid to shareholders. Dividends would be 
paid out of profits which would have borne 
corporation tax and so dividends received 
by an Irish resident company from another 
Irish resident company would not be chars 
gedble to corporation tax in the hands of 
the former. Where the recipient of a divi- 
dend from a company resident in Ireland 
is an Irish resident individual he Would 
receive a dividend of a stated amount 
which would carry a tax credit. The credit . 

together with the amount of the dividend 
would be included in his in‘come for tax 
Purposes but he would have no further in- 
come tax ‘to pay in r‘espect of the dividend. 
If, however, he weré liable for sur-tax, that 
tax would be payable at the apprdpriate. 
rate on the amount of the dividend plus“ 
the tax credit. If he were not liable to any 
tax he could claim payment of the tax cre? 
dit from the Revenue. 
35. Assuming a rate of corporation tax of 
50% and a standard income tax rate of 
35%, the tax credit to which a shareholder 
would be entitled would be 7 /13ths of {he 
dividend. This corresponds to 35% of the 
total of the dividend and the tax credit. 
Thus if the profits before tax out of which 
a divid_end is paid are.£ 100, the corpora- 
tion tax would 'be 38 50. If the dividend 
paid 'Were £ 50, the tax credit would be 
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‘£ 27 approximately, that is, 7/13ths of the 
:8 50 dividend. Thus the sharehqlder’s in- 
come would be £ 77‘ and against his in- 

come tax liability on that income he would 
, 
be entitled to a tax credit of f. 27. 

N on-relident companies 
36. Companies not managed and control- 

‘ led in Ireland would be charged to the new 
corporation tax only if they carried on a 
trade in [Ireland through a branch or 
agency. If they were so chargeable to cor,- 

poration tax, the charge would apply to 
all trading income arising directly or in- 
directly through or from the branch or 
agency. It would also apply to any income 
from property or assets used by or held by 
or for the branch or agency, no matter 
Where it arose. The rate of charge to cor- 
poration tax in the case of non-resident 
companies would be the same as for resi- 
dent companies. Income from sources in 
Ireland not attributable to a branch or 
agency in Ireland such as interest on a de- 
pbsit made by the head office of the com- 
Pany in a bank in Ireland or rents from 
Irish properties held specifically by the 
head office would not be liable to corpora- 
tion tax but would remain liable to income 
tax. The treatment of non-resident compaw 
nies is dealt with in greater detail in 
Chapter} 9. 

COMMENCEMENT OF TAX 

37. Whére income tax is -chargeable on 
any sOurce of income the presént charge to 
income tax would apply up to and includ- 
ing the year 1974-75. The income tax 
charge on companies would then cease ex- 
cept in the special circumstances of non- 
resident companies mentioned in the pre- 
ceding Paragraph. Corporation profits tax 
would cease in respect of income from a 

34 

source when income 'from that source 
would come within the charge to corporaa 
tion tax. The new corporation tax would 
thus be chargeable on the profits from any 
source held on April 5, 1975, which arose 
after the end of the period which formed 
the basis of assessment to income tax for 
the year 1974-75. Accordingly, where a 
company has a continuing trade, it would . 

come within the charge to corporation tax 
in respect of tradlng income arising after 
the end of the company’s accounting Period 
which formed the basis period for the in- 
come tax assessment for 1974-75, that is 

the accounting period which ended in the 
year to April 5, 1974. - 

Example 1 

A. Ltd. has been carrying on a trade for 
many years. Its income consists solely of 
trading profits. It makes up its accounts to 
September 30 each year. The income tax 
assessment for thelyear 1974-75 would be 
based on the tradihg profits for the year to 
September 30, 1973. The profits would 
come Within the charge to corporation tax 
from October 1, 1973. 

38. Where a company commences to trade 
during the year to April 5, 1975, the basis 
period for income tax for 1974-75 would 
be the period from commencement‘of trad- 
ing to April 5, 1975. In ‘these circumstan- 
ces the profits WOuld come within the 
charge to corporation tax from April 6, 

1975.‘If the company commenced trading 
during the year 1973-74 and on due claim 
the asses‘sment to income tax for the year 
1974-75 is made on the Profits for the 
year to April 5, 1975, the charge to corpo- 
ration tax would likewise commence on 
April 6, 1975. 

39. 'Where a company has non-trading in- 
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come such as investment income assessable 
und‘er Case III of Schedule D, which is 

chargeable to income tax for the year 1974- 
75 on the basis of the income (if the pre- 
ceding year to April 5, 1974, income from 
that source would come Within the charge 
to corporation tax from April 6, 1974. 
Where, however, the non-trading income 
is interest taxed by deduction so Ithat the 
basis of the income tax- charge for the year 
1974-75 is the income of the year to April . 

5, 1975, the charge to corporation tax 
would commence on April 6, 1975. 

§:._J 

B. ‘Ltd‘. has (a) trading income, (5) in- 
vestment income chargeable under Case III 
of Scheflule D ahd (c) taked' interest. 'It 

makes up its accounts to September 30. The 
last charge to income tax will be for 1974- 
75 and the basis periods for the charge 
will be as follows:— 
(a) Trading income—year to September 
30, 1975, 
(b) Case III inCome—year to April 5, 
1974, 
(c) Taxed interest—year to April 5,, 1975. 
The income would come Within the charge 
to corporation tax—- 
(a) Trading income~on October 1, 1973, 
(b) Case III income—on April 6, 1974, 
(c), Taxed interest—on April 6, 1975. 
The' first bhargeable accounting period for 
corporation tax would be the twelve months 
to September 30, 1974, and the income in- 
cluded would be as follows 2—- 
(a) Trading income—year to September 
30,1974, 

'

_ 

(b) CaserIII income—period from April 
‘6, 1974 to September 30, 1974, 
(c) Taxed interest—Nil. 
The income to be included in the charge to 
corporation tax .for the accounting period 

Exgzmple 2 
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of twelve months to. September 50‘, 1975, 
would be—

. 

(9.) Trading income—year to September 
3.0, 1975, 
(.b) Case III income—year to September 
30, 1975, 
(c) Taxed interest—period from April» 6, 
1975 to September 30, 1975. 

COMPUTATION OF INCOME 
40. Income for corporatiOn tax purposes 
would in general be computed according 
‘to income tax principles. The amount of 
income from each source would be com- 
puted under the relevant income, tax sche- 
dules and cases and in accordanée with the 
fufes laid down in those schedules and 
cases. Accordingly, the existing income tax 
rules would be adopted in relation to the 
following matters 2—— 

_ 

‘

A 

(a) receipts which are to be regarded as 
income and taxable or capital and not tax- 
able; and 
(b) amounts which are 01: are not to: be 
allowed as deductions in computing in- 
come. For example, capital expenditure and 
expenditure not wholly and exclusively in- 
curred for the purposes of the trade would 
not be allOwed. 

41. The legislation would provide for de- 
ductions, in computing the corporatiOn ‘tax 
assessment, in resPect-of— " 

(a) management expenSes of investment 
companies; . 

(b) interest, including interest on perma- ‘ 

nent loans, which is not allowable as a de- 
duction in computing income from the 
several sources; and 
(c) royalties or annual payments which 
are not deductible in computing income 
from the several sources. 
As regards (b), the allowance of interest 

. would be subject to any restrictions intgo-
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duced following the recent announcement 
by the Minister for Finance. 

42. The existing scheme of capital allow-
' 

a_nces and balancing charges would be car- 
ried into the corporation tax system so that 
capital allowances would 'be allowed as de- 
ductions in computing trading profits and 
balancing charges would? be treated as 

trading receipts. Trading losses would, as 
now, be carried forward and set off against 
the company’s subsequent profits of the 
same trade. If the company so required, 
the loss would be set off against income of 
.any kind of the accounting period in which 
the lossvwas sustained or of the immediate- 
ly preceding accounting period. These mat~ 
ters are dealt with in more detail in Chap- 
ter 5. 

43. The income for the accounting period 
» from the various sources would be aggre- 
gated and, Where appropriate, charges and 
management expenses deducted to give the 
amount on which the single corporation tax 
assessment would be made. 

Example 3 
A company’s trading profits for a 
chargeable accounting year com- 
puted on income tax Principles 
amount to 
A holding of £10,000 914% 
Exchequer Stock is acquired on 
which a half-year’s interest 

amounting to £462 is received 
during the year 

£ 50,000 

f 462 

£ 50,462 
The company pays debenture in- 
terest and royalties £ 5,000 

The corporation tax assessment 
for the accounting year would be 
made in one sum of £ 45,462 
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44. No deduction would be allowed for 
dividends Paid by 'the company or for dis- 
tributions in the nature of dividends. Inte- 
rest at a rate in excess of a reasonable com- 
mercial rate payable by a company to a 
person with a. substantial interest in the 
company would not be allowed. 

45. Corporation tax would not be charged 
on dividends, or distributions in the na- 
ture of dividends, received from a resident 
company. Annual interest, royalties or other 
annual payments received by a company 
under deduction of income .tax would be 
included in the total income on which the 
company would be assessed to corporation 
tax. However, credit would be given 
against the amount of the corporation tax 
charged for the income tax borne by de- 
duction to the extent to which it is not 
utilised to satisfy the income tax for which 
the company is itself accountable in respect 
of its own annual payments; 

BASIS OF ASSESSMENT 
46. As indicated in paragraph 27, assess- 
ments in respect of the profits and income 
of companies would be made not for years 
of assessment :but for accounting periods. 
The term “accounting period” would have‘ 
the same meaning for the purposes of cor- 
poration tax as for the existing corporation 
profits tax. In the normal Case of a com- 
pany in existence at the time the new tax 
would commence and which makes up its 
accounts annually, the acéounting period 
would be a period of twelve months ending 
on the date on which the company’s finan- 
cial year ends. As under the Present system 
an accounting period, for the purposes of 
the tax, could not be longer than a year. 
Accordingly, if a company made up its ac- 
counts for‘ a period longer than a year that 
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period W0uld be divided into two (or 
more) accounting periods. The first twelve 
months would constitute a separate account- 
ing period for the purposes of the corpora- 
tion tax and Ithe balance, if less than twelve 
months, would constitute another acCount- 
ing period. If accounts were made up for 
a period of less than twelve months, that 
period would be an accounting period; 

47. The first accounting period for cor- 
poration tax purposes Would begin when 
the company would come within the charge ‘ 

to corporation. ~tax in respect of a source 
of income. A new acéounting period would 
normally commence as from the end of the 
previous accounting period. It Would run 
for a maximum of twelve months but it‘ 
WOuId end earlier if the company’s account- 
ing date fell Within the twelve months. 

48. An accounting period would also end 
on the happening of any of the following 
events:— 
(a) the company having been chargeable 
only on non-trading income begins to carry 
on any trade; 
(b) the company ceases to carry on any 
trade; 
(c) the company ceases to be within the 
charge to corporation tax in respect of a 
trade; 

(d) the company begins or ceases to be 
resident in the State; 
(a) the company ceases altogether to be 
within the charge to corporation tax. 

49. A special case is_ that of a company 
such as an investment company whose in- 
come is Wholly derived from dividends 
from Irish cpnipanies. The company’s in- 
come would not come within the charge to 
corporation tax and the normal rules for 
determining the commencement of an ac- 
counting period would not therefore apply. 
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As the company would be entitled to claim 
relief for management expenses it would 
be necessary to provide it with an account- 
ing Period fo: the Purposes of the claim. 
A rule would be provided that such a. 
company would :be treated as coming with~ 
in the charge to corporation tax on April 
6, 1975, or when it commenced to carry on 
business, whichever was the later. 

50. Special provision would also be need; 
ed for the case of a company which carried 
on more than one trade and had different 
accounting dates for each trade. The ac- 
counting period for the purposes of the 
charge to corporation tax would end on 
the accounting date for such one of' the 
trades as would be determined by the Re- 
venue Commissioners. 

51. An anti-avoid’ancé measure would be 
needed to meet the case where a company 
does not disclose its accounting date and So 
could prevent the Inspector from making 
an assessment to cOrporation tax on the 
company. The Inspector would be em- 
powered tQ make an assessment for What- 
ever pgriod seemed appropriate and that 
period would .be treated as the accounting 
period. The burden would be on the coins 
pany to establish the true accounting period 
and when this had been done the assess- 
ment would have effect as an assessment 
for the :true accounting period; 

52. In the event of the winding up of a 
company an accounting Period wOuld end 
and a new accounting period begin with 
the commencement of the winding up. 
Thereafter there would be accounting Pe- 
riods of twelve months until the company 
had been wound up.
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RATE OF CORPORATION TAX 

53. As set out in Example 2 in para- 
graph 39, :the charge to corporation tax in 
such a case would commence on October 1, 
1973 (i.e., during the financial year 1973— 
74) in respect of trading income and on 
April 6, 1974 (i.e., during the financial 
year 1974-75) in respect of investment in; 
come which had not suffered income tax 
by deduction. It would therefore be ne- 
cessary to fix the rate of corporation tax 
for the two financial years 1973-74 and 
1974-75 in the Finance Act, 1975. Tax 
would be chargeable for financial years 
ending March 31* and the initial rate 
would remain in force unless altered by a 
subsequent Finance Act. In the event of an 
alteration in the rate of charge and where 
a company’s accounting period straddled 
March 31, so that part of it fell into one 
financial year and the remaining part into 
‘another, the profits of the accounting pe- 
riod would be apportioned on a time basis 
between the two financial years. The rate 
of charge for each financial year WOuld 
then‘ be applied to the proportion of the 
profits falling within that year and the two 
amounts would be added together to make 

- 

up the full corporation tax charge for the 
Whole accounting period. 

"Example 4 

A; cempany’s profits as 
computed for corpora- 
tion tax for its account- 
ing year to September 
30, 1977, amounted to 
It is assumed that the 
rate of corporation tax 
for the financial year 
1976-77 is 50% and 
for 1977-78 is 45%. 

£ 50,000 
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The corporation tax 
Hpayable would be com- 
puted as follows:— 
Proportion of Profits 
for period October 1, 

1976, to March 31, 
1977 (6/12ths)— 
£ 25,000 @ 50% 
Proportion of profits 
for period April 1, 

1977, to September 30, 
1977 (6/12ths)—— . 

£ 25,000 @ 45% £ 11,250 

:6 12,500
’ 

Total tax payable £ 23,750 
The corporation tax assessment for the ac- 
counting period to September ‘50, 1977, 
would be made in one sum of £ 50,000 and 
the tax payable thereon would be shoWn in 
one sum of .£ 23,750. 

PAYMENT OF TAX 
54. Under the present dual system of com- 
pany tax a company receives two separate 
.notices of assessment, one for income tax 
and the other for corporation profits tax. 

The charge for 'income tax is for a year of 
assessment and the basis of the chdrge is 

normally the income bf the accounting year 
ended in the year preceding the year of 
assessment. The income tax charged is pay- 
able on January 1‘ in 'the year of assessment. 
Thus if a company makes up‘its accounts 
-to Septembex; 30, the assessment to income 
tax for the year 1972-73 on its trading pro- 
fits would be based on the profits of the 
accounting year to September 50, 1971, 
and the income tax charged would be pay- 
able on January 1, 1973. 

* If the financial year were changed to _the 
calendar year, a corresponding change WQuld be 
made for Corporation tax.‘ 
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55'. The charge to Corporation profits tax 
on the other hand is made 'on the Profits 
of the actual accounting period. The tax is 
payable two months after the issue of the 
notice of assessment. In practice the tax is 
payable approximately nine months after 
the end of the accounting period. Thus the 
corporation profits tax of a company for 
the year to Séptember 30; 1971, would be 
payable on July 1, 1972, while as mention- 
ed in the preceding paragraph, the income 
tax charged in respect of the same profits 
would be payable on January 1, 1973. ' 

56. In general, companies under the pre- 
.sent system pay their tax in two appfo‘xi- 
mately equal moieties, namely, gorporation 
Profits tax at a maximum rate of 23% and 
income tax. at an effective rate of almost 
27% (since the corporation profits tax gt 
23% is deductible in computing profits 
chargeable to income tax at 55%). In ge- 
neral, the first moiety is payable nine 
months after the end of the accounting pe- 
iiod and the second on the following Ja- 
nuary 1. This general pattern of payment 
in two instalments would be maintained in 
the new system of corporation tax. In the 
case of existing companies the present dates 
of payment would be preserved for cash 
flow reasons. For new companies the dates 
of payment would be nine months and 
fifteen months after the end of the ac- 
counting period. As indicated in paragraph, 
17, these arrangements would be subject to 
reconsideration with a View to bringing in 
at a later date, on a phased basis, a uniform 
system of payment for all companies. ' 

57. Where there is a change of accounting 
date the tax would continue to be payable 
in two instalments and the intervals be- 
tween the end of the new accounting pe- 
riod and the dates of Payment of the two 
instalments of tax would be the same as 
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heretofore. Generally, companies» do not ,

‘ 

change the date to which accounts are made 
up except for special business reasons but 
power would be taken in the legislation 
dealing with payment of ‘ the corporation 
tax to prevent any company gaining an un— 
due advantage by making such a change. 
58; Where" an additional assessment to 
corporation tax would have to be madé, 
the tax, as at present in the case of corpo- 
ration profits tax, would. become payable 
in full within two months 'from the date 
of making the assessment. However, should 
it be more favourable to the company to do 
so? it would be entitled to pay the tax in 
two instalments'ori the dates on which the 
tax would have become due if' the assess- 
ment had been made at the normal time. 

NOTIFICATION OF COMMENCEM'ENT OF 
TRADING 
59. A provision to counter a particular 
abuse connected with the assessment and 
collection of taxes imposed on new com- 
panies would be included in the proposed 
legislation. The provision is designed to 
deal with difficulties which haVe arisen in 
tax offices in obtaining such information 
about some newly established companies 
as would enable assessments to be made 
and payment of tax secured in due time, 
Companies to an increasing extent have 
been taking advantage of this situation to 
obtain the use of moneys which should 
have been paid over 'to the Revenue. The 
abuse has at times been extended to PAYE 
and VAT by the omission to register for 
these taxes. There have been cases where 
companies, having for a time made profits 
in business, used the moneys which should 
have been paid in taxes in ventures whiCh 
have been unsuccessful so that the compi-
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nieé have been forced into liquidation and 
recovery of the taxes has proved impossible. 

Particular: to be Jupplz'ed 

60. New companies would be required to 
supply to the Revenue Commissioners 
Within thirty days from the date of com- 
mencement of business the following part- 
icularszg ' 

(i) the name of the company; . 

(ii) the full address of its registered offic 
in the State; 
(iii) the name of the secretary; 
(-iv.) the date of commencement of busi- 
ness; 
(v) the nature of the business; 
(vi) the date to which the first accounts 
will be made up; 
(vii) the name and address of the audi- 
tors. 

40 

With this information tax offices would 
be able to ensure that newly established 
companies sire assessed to tax and the ne- 
cessary action taken to secure payment in 
due time. 

Penaltie: for non-compliance 

61. Penalties would be prescribed for 
non-compliance with the proposed require- 
ment. If there is failure to supply the part- 
iculars sought within the prescribed :period 
of thirty days the company and the Secret- 
ary would become liable for substantial pe- 
nalties. The penalty on the company would 
be .16 100, and in the event of continuing 
failure to supply the information :6 100 per 
day as long as non-compliance continued. 
The penalty on the secretary would be 
£ 100. 
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: Blanca/Amy'- a 
BOOKS

~ 

Any inquiries concerning a book should include the reference 
number lined.

~ 

A S IA 
ASIAN TAXATION 1975. 
ed. by Hideyasu Iwasaki, Published by Japan 
Tax Association, Tokyo, 1974.- 255 pp., Y 3,000. 
The tenth edition of an annu’al publication which 
updates the taxation material as of the end of 
1973 of thirteen Asian countries. In this edition 
the tax system of Laos has been reingroduced 
after being omitted since 1965. Other countries 
covered are: Republic of China (Taiwan), India, 
Indonesia, Japan, Khmére (Cambodia), Republic 
of Korea (South), Malaysia, Pakistan, Philip- 
pines, Singapore, Sri Lanka (Ceylon), and Thai- 
land. (B 8469) 

DENMARK 
DIRECT TAXATION IN DENMARK; A BRIEF 
SUMMARY. 
Published by Inland Revenue Department, Cm 
penhagen, 1974. 56 pp. 
Booklet written as an introduction to the prin- 
cipal provisions governing various kinds of di- 
rect taxation of individuals and companies for 
the year 1973. (B 8439/40) 

GERMAN FEDERAL R E P U B L I C 
STEUER-KONGRESS REPORT 1974; DEUTSCHER' 
STEUERKONGRESS 1974‘ DER BUNDESKAMMER 
DER STEUERBEVOLLMKCHTIGTEN. 
Published by C. H. Beck, Munich,‘ 1974. 28 + 
493 pp., DM. 52.—. 
Annual tax congress report 1974, containing the 
text of the proceedings, lectures, and debates of 
topics such as the tax system in the United 
States, relevant changes in the turnover tax law, 
actual death duty, and problems arising in the 
taxation of petroleum in the European Com- 

‘ munities. (B 8470) 

I T A L Y 
CORSO DI DIRITTO TRIBUTARIO; 
23 ed., by G. A. Micheli. Published by Unione 
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Tipografico-editrice Torinese, Turin, 1974, 15 
.+ 551 pp., L. 95500. Collana di teoria e praticii 
tributaria. 
Second edition of a handbook on the Italian 
tax system. The recent tax reform made a; com- 
pletely revised edition necessary. (B 8466) 

JAPAN . 

AN OUTLINE OF JAPANESE TAXES 1974‘. 

Published by Tax Bureau, Ministry of Finance, 
Tokyo, 1974. 14 + 289 pp. 
Annual publication explaining the tax laws of 
Japan. This ‘edition incorporated ‘the 1974 tax 
changes. (B 8448) 

REPUBLIC OF KOREA 
(S 0 U T H) 
GUIDE TO INVESTMENT IN KOREA 1974. 
Published by Economic Planning Board Céntre, 
Seoul, 1974. 121 pp.

_ 

Informative guide designed for prospective for- 
eign investors who contemplate investxx’wnt in 
Korea. Official texts of relevant laws ape ap- 
pended. (B 8397). 

NEW ZEALAND 
A GUIDE TO NEW ZEALAND INCOME TAX 
PRACTICE 1973-74; ' 

34th ed., by C. A. Staples. Published by Sweet 
8: Maxwell, Wellington, 1974. 749 pp. 
Revised ready reference :guide to New Zealand 
Land and Income Tax Act 1954 as amended by 
the Land and Income Tax Aniendment Act 1973, 
including comment in connection with the newly‘ 
introduced property speculation tax. (B 8445) 
LAND AND INCOME TAX; REPRINTED AS 6N 
1 APRIL 1974. ‘ 

Published 'by New Zealand Goverm‘nent Printer, 
Wellington, 1974. 823 pp., $ 5.15. 
Bound volume containing consolidated text of 
the Land and Income Tax Act 1954 as amended. 
The material is updated as of the Land‘ and In- 
come Tax Amendment Act 1975. '(B 8446)
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P A K I S T AN 
A GUIDE TO INCOME TAX LAW; 
7th ed,, by R. Naqvi. Published by Taxation 
House, Lahore, 1973. 16 —|— '504 pp., Rs.-3‘O/-——.‘ 
Revised edition containing exhaustive noteswith 
illustrations on provisions of the income tax law 
and the rules as amended up to 30 June 1973 
and other useful information. Designed as a 
textbook on income tax law in Pakistan. Ap- 
pended are questions and answers and solved 
problems. (B 8432.) 
'COMPANY LAW AND PRACTICE IN PAKISTAN, 
by Khawaja Amjad Saeed. Published by Ac- 
countancy and Taxation Services Institute, La- 
‘hore, 1972. 24 + 424 pp., Rs. 20/—. Company 
Law Series, I. 

Monograph (in company law in Pakistan to be 
read with Volume II in the Company Law 
Series, entitled, Companies, Rules and Procedu- 
res. (B 8434) 

A ' 

COMPANIES, RULES AND PROCEDURES, 
by 'Khawaja Amjad Saeed, with a foreword by 
S. A. Salam.'Published by Accountancy and 
Taxation Services Institute, Lahore, '1972. 12 -|— 

388 pp., Rs. 20/—. Company Law Series, II. 
Monograph dealing with the rules affecting 
commerce and business administration in Pa- 
kistan. Salient features of several laws affecting 
companies are presented in an understandable 
manner followed by the text of ‘the laws; The 
material encompasses the Companies Rules? 
1941,. through the Presidential Order No. 1 of 
19-72, by which the Government acquired control 
over 31 companies. (B 8433)

' 

CORPORATE FINANCIAL REPORTS, 
‘byFKhawaja Amjad Saeed. Published by AC- 
countanq! and Taxation Services Institute, La- 
hore, 1974. 16 + 336 pp., Rs.20/——. 
Monograph explaining the legal requirements 
governing the préparation of corporate financial 
reports under various statutes in Pakistan.. 

(B 8435) 

SWEDEN 
SKATTER OCH KAPITALFLYKT, _ 

by G. Lindencro‘na; Published by Jurist- och 
.Samhfillsvetareférbundets Férlags AB, Stock- 

holm, 1972. 470 pp. Ritts- .och Samhfillsveten- 
s'kapliga Bibliotheket, 4. 
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Thesis entitled “Taxes and Capital Flight” aims 
to explore the influence of taxation on the in- 
ternational mobility of financial capital and its 

ownprs to and from Sweden. The study deals 

pnly with capital in the form of portfolio shares, 
‘owned by natural persons directly or collectively 
through some financial intermediary. The process 
of economic integration in Western Europe and 
effects of double taxation treaties are dealt with. 
A summary in English is appended. (B 8410) 

SWITZERLAND 
DIE ST.GALLISCHE BETEILIGUNGSGEWINN- 
.STEUER, 
by E. David. Published 'by Paul Haupt, Berg, 
1974. 20 + 235‘ pp., DM. 38.—-. Schriftenreihe 
5‘Finanzwirtschaft und Finanzrecht" Band 14. 
Study.of the tax on profits derivegd fgom the 
alienation of a substantial interest participation 
in a corporation, the capital of which is divided 
into shares by an individual, as affected by the 
law in force in the canton of St. Gallen. 

(B 8444) 

UNITED KINGDOM 
TAXATION,

I 

2nd edition, by C. T. Sandford. Published by 
Longrnan Group, London, 1970. 52 pp., £ 0.50; 
Key Discussion Books, 4. 
Introductory textbook on taxation for first year 
university students and their teachers. (B 8564) 

UNITED STATES OF 
A M E R I C A 
ESSAYS ON TAXATION. 
contributed in memory of Colin 'F, Stam. Pu- 
blished by Tax Foundation, New York, 1974. 
s +— 231 pp., $ 3.00. .

- 

The present volume contains essays on taxation 
in honor of the late C. F. Stamfl Although the 
essays were contributed over a period of years, 
all Were brought up to date by the authors as of 
late 1973. The following contributions are of 
international taxation interest: “Taxation of In- 
ternational Income”, by D. Throop Smith; “In- 
come Allocation Among Related Taxpayers’f, by 
11., Mills and M. Burge; “U.S. Income Tax Trea- 
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ties and Degelopin'g Countries”, by N. N. Gor- 
don. (B 8411) 
FEDERAL TAX GUIDE 1975; Volume I. 
Published‘by Commerce Clearing House, Inc., 
Chicago,. 1974. i 2700 pp. loose-leaf. 
Volume I 1975 replaces the 1974 Volume I. 

This book is part of a series of four loose-leaf 
volumes cohtaining explanations of income, 
estate and gift taxes with illustrative examples, 
tax planning schemes, tax tables, check lists, in- 
dexes, and quick réference lists. (B 8467) 
INTERNAL REVENUE CUMULATIVE BULLETIN 
1973- Part 2, July-December. 
Published :by U.S. Goxiemment Printing Office, 
Washington; DC, 1974. 544 131)., $ 8.30. 
This volume contains a consolidation of all items 
of a permanent nature published in the weekly 
Bulletin; 1973-27 through 1973-53 for the 

BIBLIOGRAPHY 

period of July 1 through December 31, 1973. 
(B 8438) 

PENSION REFORM ’ACT 'OF 1974—,- AND 
EXPLANATION; ‘ 

Published by Commerce Clearing House, Inc., 
Chicago, 1974. 399 pp.. $4.50. ‘ 

Explanation of the Pension Reform Act of 1974. 
Text ,of the Act and Committee Reports on the 
Act are reproduced. (B 8450) 

REPORTS or THE UNITED STATES TIDII 
COURT, ‘ 

April 1, 1973, to September 50, 1973, 
reported by E. C. Thomas. Published by‘ U.S. 
-Government Printing Office, Washington, D.C., 
1973. 8 + 1175 pp., $ 10.95; Volume 60. 
Compilation of reported U.S. Tax Court cases. 
(B 8345) 

LOOSE-LEAF SERVICES' 
Recei‘éed between November 1 and November 30, 1974 

AUSTRALIA 
AUSTRALIAN CURRENT TAXATION: 
~— Cases 

releases 49-55 and 61-63 
Butterworth 8: Co., Sydney 

AUSTRIA 
DIE EINKOMMENSTEUER 
Teil III, release 4 
Wirtschaftsverlag Dr; Anton Orac, Vienna 
STEUERRECHTLICHE TABELLENSAMMLUNG 
releases 26-29

I 

Wirtschaftsverlag Dr. Anton Orac, Vienna 

BELGIUM 
BELKSTING OVER DE TOEGBVOEGDE WAARDE 
release 72 
C. E. D. Samsom, Brussels 
DOORLOPENDE DQCUMENTATIE INZAKE 
B.T.W./LE DOSSIER PERMANENT DE LA T.V.A. 
release 58 
Editions Service; Brussels 

Bulletin Vol: XXIX, Januafy/janvie’r no. 1, 1975 

FISCALB DOCUMENTATIE VANDEWINCKELE, 
BOEK DER BAREMA’S , 

Tome I, release 4 
. Tome III, release 25 
Tome IV, release 30 
Tome VIII, release 132 
C. E. D. Samsom, Brussels 
HANDLEIDING DER INKOMSTENBELASTING 
release 55 

_ ‘ 

C. E. D. Samsom, Brussels 
IMPOTS ET TAXES 
release 242 
C. E. D. Samsom, Brussels 

TRAITES DES IMPOTS SUR LES REVENUS 
releases 54 and 55 
C. E. D. Samsom, Brussels 

CANADA 
.BRITISH COLUMBIA TAXATION SERVICE; 
release 30 
Ric-hard de Boo, Ltd., Toronto
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LOOSE-LEAF SERVICES 

‘ ONTARIO TAXATION SERVICE 
releases 31 and 32 

~ Richard de Boo, Ltd., Torontq
. 

QUEBEC TAXATION SERVICE 
release ,5 - 

' ~- 

RiC-hard' dé Boo,'Ltd., Toronto 

EEC
I 

HANDBOEK VOOR DE EUROPESE GEMEEN- 
SCHAPPEN: 

_ _ _ — Kommentaar op het E.E.G., Euratom en 
Egkos verdrag, ’Verdragsteksten en aanveg- 

,"wante stukkgn, - 
' ' 

release .151 , . 

—- Europees mededitrgings-,en kartelrecht, 
release 41 , 

'-
. 

Kluwer, Deventer 

GERMAN FEDERAL REPUBLIC 
RWP. RECHTS- 
STEUERRECHT 
gelease 178 

_ 
. , 

Forkel Vex-lag, Stuttgart-Degerloch. 

UND wIRTSCHAMjs _PRAXIS 

UMSA’IZSTEUERGESBTZ (MEHRWERTSTEUER); 
Hartmann und Metzenmacher 
releases 29 and 30 

__

- 

Erich Schmidt Verlag, Bi‘elefeld 

INTERNATIONAL 
INTERNATIONAL TAX _AGREEMENTS 
Volum‘e IX,Vrelease 25 
UN. Palais de Nations, Geneva 

, THE NETHERLANDS ' 

DB BELASTINGGIDS 
release 12

i 

S. Gouda Quint, D. B'rduwer 8: Zn., Arnhem 
BELASTINGBERICH’I'EN : — ‘Omzetbelasting BTW 

releases 129 and 150 
—— Vennootschapsbelasting 

releases 52 and 53 
'-—— Inkomsfienbelasting 

releases 300 'and 302-303 
—- Personele 'belasting, enz. 

release 134 
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Internationale zaken 
release 115 — Algemene wet,,enz, 
releases 165 and 166 —' Vermogensbelasting 
1.8162156 24 

Samsor'n, Alp'hen aan‘den Rijn 

BTW EN BEDRIJF 
.

- 

release 64 .
A 

Samsom,..Alphen aan den Rijn 

BELASTING WETGBVINGSERIE: 
-— Vennootschapsbelasting 1969 

release 10 
J. Noorduyn 8: Zn., Arnt 
FED'S FISCA‘AI. REGISTER 
lrelease 63 _

I 

FED? .Deve'mter
_ 

FED'S LOSBLADIG FISCAAL WEEKBLAD 
releases 1481-1485_ 
FED, " Devenfer 
PE GEMEENTELIJKE BELASTINGEN, 
A. M. Dijk, J. C. Schroot, A. Zadel, enz. 
releases 166 and 167 . 

Vuga Boekerii, Den Haag 
HANDBOEK VOOR 'iN- EN UI’I'VOER: 
—- A: Belastingheffing bij invoer 

releases 174 and 175 
Kluwer—Samsom, Deventer-Alphen aan den Rijn 
K‘LUWER'S FISCAAL ZAKBOEK 
release 89 
Kluwer, Deventer 
KLUWER'S TARIEVENBOEK 
release 159 
Kluwer, Deventer 

LEIDRAAD BIJ DE‘BELASTINGSTUDIE 
Mr. C. van Soest en_ A. Meeting V

' 

release 31 
S. Gouda Quint, D. Brouwer 8; Zn., Arnhem 

UINI'I‘_E.DIKI-IN_GDOM. 
BRITISH TAX GUIDE 
release 148 - 

Commerce Chafing H9use,, Inc., Chicago 
VALUE'ADDED- TAX ‘ 

release 27 
Butterworth 8: Co., Ltd., London 
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CONTENTS 
of the February 1975 isspe 

Italian Government Confers Med’al on Bureau 

ARTICLES 

Enrique Piedrabuena: w 
_ 

~ 

,

- 

The Model Convention to avoid double income, taxation in the 
Andean Pact ' ‘ 

F rangdis Gefidre‘: . ‘ 

The treatment of investment income under the Andean Pact 
Model Convention ' 

Alan H, Smith: 
Income tax incentives for new industries in developing coun- 
tries. 

DOCUMENTS " 

Belgique: Nouvelles directives concernant 1e r'égime d’imposition 
des dizigeants, des employés e_t des chercheprs étrangers 

BIBLIOGRAPHY 
BaoéxifAlgezia,‘ Belgium, Channél Islands/Isle 9f Man, EEC, 
France, German Federal Republic, India, Internatibnal‘, Ireland; 
'Italy, Latin Ameriéa, the Netherlands, Nev} Zealand, Peru2 

_ 
Spain, Switzerland, TaiwanxUnited Kingdom United States of 
America. 

Loose—leaf Servicex: Australia, Belgium, Benelux, EEC, FranCe,
A 

German Federal Republic, Luxembourg, the Netherlands, New 
Zealand, Norway, South Africa, Switzerland, United Kingdom; 
United States of America. 

'

7 

Cumulative I miex 
_ . _ 3 

Supplement to t/az': z'mze (Supplement A 1975): Abkomméri 
zwischen der Republik ésterreich und det Volksrepublik P’ol‘eu 
zur Vermeidung der Doppelbesteuerung auf dem Gebiete' dc: 
Steuern vom Einkommen und vom Vermb'gen. 

,

'

~ 

:. 
‘ 

Intgmational Bureau of Fiscal Documentation, Netherlands 
All rights reserved. No part of this magazine may be reproduced in any form, by mimeograph or any 

_ 

other means, Without permission in writing from the copyright owner. 

COPYRIGHT, ©, 1975

~ 
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F 

NATIGNAL AND INTERNATIONAL 

advanced notice .of'a 21/2 day 
international tax conference 

ASSOCMTED BUSINESS PROGRAMMES 'LTD. 
ln co-operation with the 
International Bureau of Fiscal. Documentation, 
announce a conference on: 

TAX PRGBLEMS OF INTRA—GROUP TRANSACTMNS 0F MULTINATIONALS 
1,]8 AND"9 APRIL -— OKURA HOTEL —- AMSTERDAM 

Chairman: J. van Hoorn Jr. 
- Speakers to be announced later 

Ple'ése wr‘ité for further defails to: 

ASSOCIATED BUSINESS PROGRAMMES LIMITED 
17 Buckingham Gate - London SW1E 6LN. U.K. 

'Telep‘ho‘ne‘: 01 - 834 3094—Telex: 917036 

N 
r." 

1.x 

46 

firof‘essdr Dr‘. A. ,Tibe'rg'hiéh’
V 

Place: 

' ' Language: 

TAX CONFERENCE BELGIUMf—NVETHERLANDS -
N 

The Netherlands Chamber of Commerce for Belgium and Luxembgfirg and the 
Eederation _fo_r Dutch Export [Fened‘exl announce a tax conference for Dutch 
enterpriSes doing buéiness in Belgium. Speakers include: 

Chairman'of the European COnfed‘eration of Tax COUnsel and Professor 
1 

.at thevTax Academy in Brussels. 
Mr. M. Porré, 

< I

. 

‘ Sénior Officer at 'the Ministry of Finance in Brussels. ~

. 

Date and time: -'

‘ 

Thursday, February 27, 1975, 13.30-17.30.- 

ROTTERDAM. 
Conference fege: - 

, 

Dfl. 55 for members of the above organizations and Dfl. 70 for non-- 
members. ‘ ‘ " 

- ‘ '

1 

Dutch. ‘ 

Registration and infqrmation: ~

1 

Netherlands Chamber of Commerce for Belgium and Luxembgurg. 
KOningsstraat 93, 1000_Brussels! phone: 2/219.11.74 .or at their. Dutch 
office, Nassauplein 24, The‘Hag‘ue, phone 070/65.18;58. 
Federation fer Dutch Export- [Fenedex], Bezuidenhoutseweg 76A, 
The Hague, phone: 070/83.81,08. 

' 

v 

‘ ' 
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A HIGH ITALIAN AWARD 
granted. to the 

International Bureau of F isca'l Documentation 
1 
071 20% November, 1974, daring a .rpecz'al ceremony at ‘tbe Academy of tbe_ 
“Gimm’z'zz dz' Finanza” in Rome; the director of the Intermm'o‘ml Bareaz; of Film! 
Docztmentatz'on received from the 194725: {if the Italian Under Secretary of Finance 
the gold medal and diploma of merit in public finance, first clam which 1944! been 
granted by tbe Italian Prexz'dent Giovanni Leone. 
It was 13/19 fim‘ time that t/az'x diploma wax awarded to a foreign z'mtz'tzzte, and the 
Bareazz received}: for it: rexearcb activitiey over aferz'od of more than 35 yéarx in 
the area of international and comparative taxation. '

' 

Below and on the following page; are :bo‘wn photograph of bot/a .rz'de: of tbe gold 
medal, at fauz'mz'le of the diploma, 472 English tramlatz'on- thereof, a: well 4: the 
text of the addren of tbzméx 17y t/ae director, together with m Engliib tmmhztz'gn. 
In #9116 z'mze of the Bulletin —— muted in 1946 and now t/ae Bureau’: oldest 
publication — we would thank the President of Italy for the honour bayou/ed 
247072 the Bureau and in“ dedicated Jtaff, and the advisory committee for having 
proposed t/ae Bureau for t/az': dixtz'mtz‘on. It z'J may; gratifying film; the activitie: of 
an institute créated on the initiative of the late Profemor Adriam' have Fem recog- 
nixed by the granting of web a high award. 
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THE PRESIDENT OF THE REPUBLIC 

In consideration of its'special merit; 
'

' 

Having heard the opinion of the Committee. set up under Article 4 of Law No. 405 
of May 3, 1955;

I 

’ On the Proposal pf. the 'Minister of Finance; 
By Decree of December 18, 1975; 

has conferred 

hthe Diploma of Met/i1: in Public Finance, First Class, on the 

INTERNATIONAL BUREAU .A-OF FISCAL DOCUMENTATION 
with the right U; the gold mecialbelonging to that class. 

The Minister who made the proposal and who 
is charged with implementing this Decree

‘ 

. Signed: Leone CountErsned: Colofizbq 

MINISTRY OF FINANCE 
‘

’ 

DIRECTORATE GENERAL FOR GENERAL AFFAIRS AND PERSONNEL 

If is hereby declared that, in implémentation‘ of the Presidential measures, the * 

International Bureau of Fiscal Documentation has been entered in the Register of 
Megit in Public Finance'(First Class) under N0. 2 Series II-‘A.

‘ 

The Director General 
signed: G. Sindone 
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Address of thanks delivered by Mr. J. van Hoorn Jr. 
Signor Sottosegretario, Signore e Signori, 

-Il conferiment'o del diploma di benemerenza 
della Pubblica Finanza costituisce per il mio 
Istituto e per me personalmente un onore 
particolare sotto diversi punti di vista. 
Prima di tutto perché 1a Commissione con- 
sultiva Ha ritenuto un istituto straniero degno 
di questa onorificenza. 
In secondo luogo, conoscendo l’importanza 
degli studi it‘aliani nel campo delle scienze 
finanzia‘rie — penso ai nomi ben noti di tanti 
Italiani che hanno contribuito allo sviluppo 
d‘ella nQStra disciplina: i1 Griziotti, i1 Vanoni 
per esempio e tanti altri — sono grate, fiero 
e felice di ricevere proprio nel loro paese un 
diploma che é segno di riconoscimento per 
lavori scientifici compiuti nel campo dei loro 
studi. 
Infine — ed é um fatto non meno importante 
—- vorrei rilevare, che i1 secondo presidente 
della Repubblica, Luigi Einaudi, fu uno dei 
quattro eminenti economisti che elaborarono 
per la Societé delle Nazioni i principi del 
dititto tributario internazionale. Ricordo an- 
coza la magnifica accogjlienza fatta nel 1948, 
1161 palazzo .del Quirinale, dal Presidente 
Einaudi a1 terzo con resso dell’ International 
Fiscal Association (LEA). 
Molte cose sono cambiate nel mondo, soprat- 
tutto, rispetto all’importanza delle imposte 
nella vita economica e sociale dei paesi. 
Adesso i1 diritté tributario internazionale ha 
acquistato una grandissima importanza nelle 
relazioni tra paesi, specialmente nelle rela- 
zioni con i paesi in via di Sviluppo. 
II peter contribuire allo studio dei problemi 
particolari che si presentano in materia. di 
diritto txibutario internazionale modemo dé 
ai miei collaborated e a me un’immensa so- 
disfazione. Il riconoscimento manifestatoci 
con questo diploma ‘costituisce uno stimolo 
per conti‘nuare e migliorare i1 nostro lavoro. 
Prometto, Signore e Signori, di fare del mio 
meglio per mostrare che il mio Istituto é 
degno dell’onore conferitogli. 
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Mr. Undersecretary, Ladies and Gentlemen,, 

The granting of the Public Finance Merit 
Award, first class with gold medal, constitutes 
for my institute as well as for me personally 
a great honour for various reasons. 
First of all, because the Jury deemed, for the 
first time, a non-Italian institute worthy of 
this distinction. 
Secondly, knowing the significance of Italian 
research studies in the area of public finance 
—- I think of the well-known names of so 
many Italian scholars who have‘ contributed 
to the development of our discipline, such as 
Griziott‘i, Vanoni, as well as many others ~- 
I am grateful, proud and happy to receive in 
their own country an award which is a recog-' 
nition of the scientific activities carried out 
in the very field of their studies. 
Last, but not least, I would like to remind you 
that the second President of the Italian Re- 
public, Luigi Einaudi, was one of the four 
eminent economists who, on behalf of the 
League of Nations, worked out the principles 
of international tax law. I still remember the 
magnificent welcome which President Einaudi‘ 
accorded the International Fiscal Association 
in the Quirinale Palace at its third congress 
in 1948.

' 

Many things have changed in this world, 
above all the crucial role of taxation in the 
economic and social life of countries. 
At present, international tax law is acquiring 
an enormous importance in relations among 
different countries and especially in relations 
with developing countries. 
To have the opportunity to contribute to the 
study of particular problems which occur in 
the field of modern international tax law 
gives 

_ my collaborators and myself an im- 
mense satisfaction. The recognition given us 
in the form of this award is for us a stimulus 
and a challenge to continue and improve out 
work. I promise, Ladies and Gentlemen, that 
we shall do our utmost to prove that our 
institute is worth the honour bestowed 
upon it. 
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* * * '-ARTICLEsr 
ENRIQUE PIEDRABUENA: 

THE MODEL CONVENTION T.O AVOID-.DOU‘BLE INCOME TAXATION IN THE AN‘DEAN PACT*-» 
GENERAL ASPECTS 

' The old discussion still' contifiues con: 
cerning the exclusive application of income 
tax in the countryof the source of income 
or the simultaneous application between the 
former country" and the one of 

’ 

domicile, 
residence or nationality of the income reci- 
pien't. This discussion may be compared 
—'— in some way — to what has occurred 
concerning the application of principles 
known as “jus solis” and “jus sanguinis” 
attributing nationality to the children of 
foreigners born in the territory of a country 
in demographic development. . 

It is well-known that the latter countries 
appli__ed the “jus solis” from theAbeginning 
deflating the children of foreigners born 
Within their territory‘as‘ nationals. On the 
other hand, the countries of origin con- 
tinued applying the- “jus sanguinis", in 
other words, granting the nationality of 
their parents up to a‘ pertain generétion or 
indefinitely. 

_

' 

Nevertheless, individuals have nevger suffer- 
ed any damage'caused by this conflict of 
legal principles, either because they were 
able to maintain a double nationality with- 
out prejudice or because ‘they were able_ to 
opt for the nationality that suited them best. 
The situatiqn differs in tax matters in which 
the taxpayers suffer damage when faced 
with a double tax jurisdiction that can lead 
totally or partially to double taxation. Even 
supposing that in a given case double taxa; 
tion does not occur, there will .be double 
jurisdiction each time that two tax sover- 
éignties simultaneously claim the applica- 
tion of their legal provisions relating to the 
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same income. These provisions vary any- 
wheré from the qualification of income 
subject to a present or deferred tax burden, 
not subject or exempt according to {each 
legislation, up to recogpizgd expenses and 
the types of burden applicable, creditable 
taxes and set-off of losses. . 

The difficulties created are evident as mfich‘ 
fo the interested States as _to the inyesting 
companies] In the case of multinational 
companies, the- capital invested outside the. 
country of original residence may be greater 
than the domestic investment; in such a 
case, the capital formed by local profits‘ 

Withheld or redistributed outside the. terri- 
tory of the country of residence is greater 
than the capital exported from the latter 
couptry. 

_ . 

The developing countries pzoclaim their 
best right, if not their exclusive one, for 
the taxation of the income produced within 
their territory, either for conceptual or 
economic reasbns. The‘ conceptual reasons 
are in the case of entérprises that, being 
productive organized units, they develop 
their ,activity within a determined country

' 

and take advantage of a11_ the existent fac- 
tors of this country. (It may be added that 
they‘are. doing 59 also knowing all the limi- 
tations arid vicissitudes of the source 
gountry.) 

. . . 

If we analyze the productive .classic’factors, 
that is capital, labor and management, it is 
concluded that the imported capital may be 
less than the amount of the prpfits with- 
held, that the labor provided is 100 percent 

* This paper was submitted to the Andean Pact 
Seminar,'Mexico City; September 1974. 
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local find that management is also local e3:- 
cept for technical assistance which is often 
paid separately.

_ 

In discussion more reference is made to 
foreigd capital than to foreign Companies. 
Meanwhile the companies controlling the 
enterprises do not have a nationality, not 
can they have one, because a natiohality or 
citizenship is generally attributed to indi- 
viduals and not to legal entities. However 
one may be attributed to the latter in rela- 
tion to the place of incorporation (Anglo? 
Saxon doctrine) or in relation to the place 
of management (French doctrine). The 
surrounding local factors which form‘the 
atmosphere in which the enterprise carries 
on, are the existence of a legal establish- 

ment, the supply of raw materials, local 
consumers, local credit, means of communi- 
cation, etc., in other words infrastructure, 
market, authority and psychological factors 
which give; or should give support and 
control to the investment. 
It is not possible to extend the doctrine of 
the individual’s personal statute which is 

applied in a foreign territory in certain 
cases (for example, in the matter of family 
rights and obligations) to enferprises. 
The place of original domicile or réSidence 
of the enterprise has long ago been over- 
come by thé'domiciles or residences estab- 
lished in each of the countries in which the 
entexprise’s activity is carried on, even by 
compar’xies‘ incorporated in each countfy in 
accordance with the local legislation. 
The economic conveniences alsc') support or 
may support the thesis of the developing 
COuntries in‘ the application of the source 
principle,

‘ 

In effect, a country may consider it good 
policy to offer tax incentives to promqte 
investment in certain regions or id given 
activities. This policy will be frustrated if 
it is interfered with by the legislation of 

'52 

éther tax jurisdictions, as when a country 
lowers its income tax in certain cases and 
the reduction goes to the Treasury of the 
original resident country of the -efiterprise 
due to a credit limited to the taxes alrea_dy 
paid. 
I understand that the reduction of 'taxes in 
a developing country is a very controversial 
matter (.due to various reasons which are 
not of concern in this comment) ‘but it is 

even more controversial if this reduction 
do'es not benefit the foreign. investor-but 
the foreign Treasury. 
I do not agree with generalized exemptions, 
but I may agree with exemptions when 
they are given for a transitory period and 
conditioned to the fulfillment of certain 
economic and social goals. These goals may 
be also obtained through fiscal subsidies 
with the following alternative advantages: 

( i) The‘arnount of financial support is 

known exactly, by year aqd by enter- 
prise. 

( ii) The budget fulfills the principle of 
universality because it comprises all 
the revenue and all. the expenditu_1;es. 
The community is fully informed 
concerning the support given arid 
what is expected as a compensation. 
Double taxation problems are avoid- 
ed or diminished. ‘

a 

In éflfect, the Subsidies increase the taxable 
infiome of the recipient and'cqnsequently 
the.incorne' tax 'péyable‘ ‘on this increased 
income, which is creditable againsf the tax 
determined by‘ the resident count'r'y. 
Whilst pompanies find ways of alleviating 
their situation. when two or more cquntries 
come into 'conflict ofi taxation of their it}- 
come, individuals may be faced with un- 
solvable problems when: 

(iii) 

(iv) 

(a) the country of origin taXes thé income 
of it's ci-tizens.regardles_s of where itis 
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obtained ,(“thegind‘ividua'ls will change 
their domicile and residence‘bfit nor-: 
mally will not change their citizen- 

ship); ' 

(b) the country of origin has a tax struc- 
‘ 'tufe‘ based almost‘exclusively on in- 

come tax whereas Commodityitaxes are 
insignificant; and ‘ - 

«the source, country, on the, contrary, 
‘ has a tax structure based substantially- 
'oh commodity taxes, which happens 
got only in developing connt'ries but 
in xdevelbpéd ‘ ones as well, such: as, Italy 
and France. In; this case -the.citizen 
abroad pays a high income. tax in the 
country of origin and also .a high tax 
on thecommodities‘in the source coun- 

'tr'y. and he cannot credit the: latter in 
his Country. ' 

' ' 
'

' 

Ifi these situations the non-exclusive .taxa- 
tion infif'he source country prevents the 
possibility of reducing the excessive taxa- 
>tion~ imposed. ‘ 

(EC)- 

GENERAL PRINCIPLES WITHIN 
THE PACT 
The Principle .of exclusive taxation at. the 
s‘Q‘urce or territorial principle; is adopted 
ei'nphatiéa‘lly'in Article 4 of the Agreement 
for the avoidance of double taxatién against 
the member countries in Article 4 of the 
Model Convention, between these and 
other states outside the Andean Su'brégionl, 
which states: 

‘

. 

“Article 4‘ 77.1”7'2'521241'}: furijdictzjon
| 

Regardless of nationality or domicile of the 
taxpayer, income of any. nature obtained 
shall be taxed Only in; the Contracting State 
in which the source of ,such income pxoduc— 
tiOn exists,~ except for' those cases mentioned 
in this Comentiont” 

‘ 
,

. 

The sourCe .of production is defined‘vas “the 
'activity, right or asset which generates or 
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may-'gexieratexanihcome” (Arti‘c’lez, e)~., - 

51‘ can‘bnjlyf regret there «the absence of-icéftain 
rules, such as- -thoSe that permit ‘the. country 
of resicience to consider the foreign income," 
for-the purpose of "applying Vt-he tax sproj 

, 
grassi‘vity scale to th¢ud0mestic income and 
those that define the source of income in 
certain cases. , A 

- 
, . 

-
. 

Going Over the different articles of the 
Model Convention}: Qne can observe two" 

eXcepfionS to this principle; Article 8‘ relies 
on the Principle of tesid‘ence and only alter- 
natively on the s'durée princifile~Whentaxifig 
the transportation enterprises'" prg‘fits, arid 
Article 13 relies” onuthe source prihéipl‘e 
when taxing the income of governmegfél' 

, 
er‘npl'O‘yeES Of a Contracting State arid the 
crew members of international transpbft 
vehicles. - 

‘ r ' 

BUSINESS PROFITS 
_ _, 

This matter is covered Article 7 which“ 
rules must be read jointly Withiwthe definié 
tionsb’f Article' 2' for a..bétt¢r‘ under. 
standing. ’ 

’ ‘ ' 

(.a) The source principle is exclusively 
applied: I agree Provided that: the tax is 

indeedxappliedi .to this income. ‘ 

In this respect paragraph 1- of Article 7 
states: “Profits arising from the entenpriseis 
activities shall; be taxed on‘l'y by .the CQn-‘

‘ 

trading Statc Where these have been efifettf' 
ed";". . 

r 

V . .

‘ 

(b) The theory of: the permanent e’stzib-
' 

Iis’hmen't is aVoided‘fOr the taxét‘ion of theSe- 
profits and’ in its plate the beginning of 
paragraph 2 of Article 7 says: ‘ 

ii"m how on I'Will refer onlyitoathe Mociél 
ConventiOn betwgen .the‘ member countgies and '- 

Other states outside the .Subregion; in Spite of 
"both being almost identical; See fix’ the tet. of 
these treaties the Augfist 1974‘ issue of the 
Bulletin, supplement D. r - -

‘
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“It is considered, inter alia, that an enter- 
prise carrying on business in the territory 
of a Contracting State when it has in this 
territory .” (a list of' circumstances 
folloevs which is not related to these cases 
only). 
I am in agreement with this avoidance be- 
cause if the problem is to tax the income of 
local sources, it is irrelevant to know 
through which organization, if any, the in- 
come is obtained. 

(c) The sources of income are not de- 
fined and only a general rule is provided 
in Article 2e, on "source of production” 
already quoted. 
This definition is not sufficient as it is con- 
sidezed that the enterprises’ activities gener- 
ate or may generate income in more than 
one territory. If the term “generate” is ob— 
viously taken in the sense of “cause” or 
“produce”, an enterprise of a Contracting 
State may generate, cause, or produce prof- 
its in the territory of this State, in the terri- 
tory of another Contracting State, or in the 
territory of a third State. Sometimes the 
income may also be of a mixed source and 
one must bear in mind certain general rules 
to distinguish and qualify these cases. 
It is true that certain specific rules are given 
concerning real estate income (Article 5) 
depending (in where they are located; re- 

garding royalties (Art. 9) dépending oh the 
place of utilization of the corresponding 
rights; regarding capital gains (Art. 12) 
depending on where the assets are located 
at the time of the sale; concerning services 
(Art. 13 ahd_14) depending on where they 
are rendered, etc. 

_ _ _ 

This would help to define certain marginal 
(revenues of the enterprise’s activity but it 
does not clarify the bulk of the commercial 
profits' generated by its activities.

' 

We can take the case of pommercial sales, 
‘54 ‘ 

(the seller being a manufacturing entérprise 
of one of the Contracting States and the 
buyer an enterprise of the other Contracting 
State, whose purpose it is to resell the 
products. Where is the source of income? 
Both. enterprises are generating -income. 
The selling enterprise probably generates 
an income up to the level’of the manu- 
facturing price and the buyer 'from there 
on, but the borderline may be moved to— 
wards ohe side or the other, depending on 
where. the title passes. 
These rules on source of income may the 
defined or not in the Agreements or in the 
internal legislation of each country or the 
latter may solve the arising problems by 
applying the international doctrine on the 
matter, supplemented by its jurisprudence. 
I prefer that these rules -be established 
specifically in the Agreements, especially 
when we have the definitions already men- 
tioned ‘on “source of production” (Art- 2, 
e) or on the enterprises’ profits (Article 7, 
Paragraph 1). 

((1) Rules for the determination of in- 

come or expenses of branches are missing 
in the Model Convention, such as exist in 
paragraphs 3, 4 a‘nd 6 of Article 7 of the 
O.E.C.D. Model, for example whether it 

would allOw an indirect method for‘ the 
determinatibn of income, how would the 
general administrative head office expenses 
be treated, etc. 

(6) The final paragraph of Article 7 
must be '-taken into Consideration which 
provides:

, 

“Where an enterprise parties on activitigs 
in the two Contracting States, each of them 
may tax the income generated in its terri- 

tory. If the activities were carried dut 
through an agent or through" the use of 
facilities as already mentioned in the former 
paragraph, the profits which would be 'ob- 
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rained if they Were completely indepehdent 
of the head office, would be attributed to 
said agent or facilities.” 
This rule would be applicable to 'the 

branches as well as affiliates 9r subsidiaries 
of the other Contracting State enterprises. 

(f) In the case of a purchasing establish- 
ment (Art. 7, f), it is not deemed that- its 
mere existence will produce profits in the 
source country Where it is. located, but. this 
possibility is admitted. 
As the mere Purchase of products or mer- 
chandise fof its export can not generate 
local income, in my opinion, it would have 
been preferable not t6 make this rule and 
perhaps start 'from'the opposite printiple, 
for example taking into consideration para- 
graph 5 of Article 7 of the O.E.C.D. Model, 
which states: 
“No profits shall be attributed to a per- 
manent establishment by reason of a mere 
purchase by that permanent establishment 
of goods or merchandise :for the enter- 
prise.” 

(g) Any agent or representative of an 
enterprise of a Contracting State may be 
considered as belonging to- this enterprise 
and qualify as doing business of such enter- 
prise in the territory of the other Contract- 
ing State (Art. 7, i). 
Therefore, there is no distinction between 
the real representative of an cuterprise and 
the independent agent who performs activi- 
ties as such, whether for a few or many 
bompanies, i.e., a‘ broker or a commission 
agent.

' 

I suppose that such a. distinction will be 
made in practice. 

INCOME FROM IMMOVABLE PROPERTY. 
Article 5 states: 
“Income from immovable property shall be 
taxable only by the Contracting State in 
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which such pgoperty is situated.” 
Normally, this prOvision will not cause any 
problems. ' 

Some of my corpments areas follo'ws: 
(a) I would have preferred the :terms 
“shall be taxed” instead of “shall be ta‘xa— 
ble” which is very general. In effect the 
provision may affect 'incoine with either a 
lot or very little tax and it can gven exempt 
it. The term taxable is more genetal and 
could res'ult in‘ the “non subjection” Or ex- 
clusion of the tax- matter. 

(b) Sometimes the immovable income is 
mixed, epg. it may come from the rental of 
moVables and immovables, as' occurs with 
the rental of “universalities” such as com- 
mercial establishments, theatres, hotels, etc. 
The qualification will depend on the‘ legis- 
lation of each country'whether separating 
the corresponding income 01: taking it as a 
whole, as inCome of a movable nature. 
(c) In many countries mining claims are 
considered as immovable. Their .rental 
should be included in Article 5, but their 
exploitation under Article 7 (see Article 7, 
d). . ‘

_ 

(d) The rental of intangibles ‘is taxéd 
under Article 9 but the rental of tangibles ‘ 

Such as trucks, automobiles, planes, furni- 
turc, etc. not-effected by enterprises, 15 not 
especially provided for.

K 

In some treaties there are some general 
Provisions for income not specifically men- 
tioned. This would have beén useful in the 
Model Convention (see Article 21 of'the 
O.E.C.D. Model). 

‘1 

TRANSPORT‘ COMPANIES PROFITS 
Article 8 provides: 
“Profits obtained by a transport enterprise

‘ 

(air, land, sea, waterways) 'shall be taxed 
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only in ‘the'ContraCtinntate of which such 
enterprise is a resident.”-2' -

' 

My comments only cover this provision and 
.not the alternative (me as follows; 

(a) The domicile principle is applied inf 
stead of the general rule of the source of 
production. 

. 
, 

, 

.‘ 
, _ 

Which would be the tax country in 
the case bf él‘n’ enterprise having domicile in 

‘ 

both Contracting States' or in neither of 
them; is not mentioned. In the former ca‘se 
the main domicile (where the‘ central man- 
agement or direction of the enterprise’s 
busihess_is loc’a‘ted) should be considered. 
The second one is indifferent as far as this, 
Model is concerned because it would be the 
case of enterprise branches of third-coun- 
trieg operating in.the territory of both Con— 

" 

tracfingVStates. A

, 

Transporitof-rrie'rcharidise 01: products 
as well-as paésenger transport is included'., 

CAPITAL GAINS 

Articlé 12 provides; ‘ 

“Capital ,gains- shall be taxable only by th 
Contracting State in 

‘ 

which territory. the 
propertyis situated at the time of the saie, 
except those derived from the alienation of : 

(21) Ships, aircraft, buses, and other trans- 
port vehicles which shall .be taxable only 
‘by the Contracting State in.which.the-y are 
registered at the time of the transfer, and 

(b5 'Negotiable instruments, ‘shares of 
stock and other securities, shall be taxable 
only by the Contracting State.‘ in which 
territory they have been issued.” 
The follg‘yw‘ingugomments are m_ade_,on_ this 
pgovision: 

' " ‘ ' 

(i) The prjnciple of the exclusive taxa- 
“ 

tiorl at the source is folloWed; that is, in the 
,territogy in which~the assets are located at 

56 

the moment .of sale. This normally does-not; 
create any diffiéulties. ‘ 

(ii) One must intenpret the term “‘sdle’f 

td‘mean'ariy contract which‘is valid far 
passing of title," eg. exchanges; contribu- 
tions to a company, étc. 

' ' 

(iii) ’Only the place where the assets are 
located at the moment of .fhe contractiand 
not necessarily at the moment the-title is 

Passed is taken into consideration. 

(iy) The exceptions mentioned at the end 
of thq paragraph and déveloped under (a) 
and' (bD‘Iof Article 1-2 In the case of. ships, 
aircraftgbuses and other transport vehicles 
(in the one hand And securitiés, stocks, etc. 

on the other, are not really ¢xceptions. They' 
are applications of the source principle to 
specific cases. In other words, it is con— 
sidered that assets which are basically mova— 
bles su_chlas «ships, etc. are 'locéted in the 
place of registration at _the moment of sale. 
In the same way, in the case of shares of 
stock, etc, 'it is considered that they'are 
located in the place of issuance at the mo- 
ment of sale. Pefhapsiit wOuld have been 
preferable, in the; latter case, to consider the 
place of domicile, and if there exist several, 
the one of the main domicile. 

(v) Rules for the quarlificationhf capital 
gains arising from the sale of intangibles 
such as trédeniark's, patehts, unpafented 
technihal .knoyirledge menfioned in Article 9, 
are miséing. Where is_the" sourée ’of income? 
It cOuld'have been established that their 

Source would be in' the country in which the 
intangible had, been originally registered 

2. Article 8 Alternative: 
“Profits obtained 'by a transport enterprise (air, 
land, sea, waterways) inlany (if the Cbntracting 
States shall bé taxed only by such‘ Contracting 
State.” 

‘ h 

- 
'- 'I 

-‘ -"- 
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and if not, in the country of the owner’s 
main domicile. . 

' 

.. 

All this Without prejudice as 'to the neces- 
sary distinction between the transfer of the 
use of the intangible and the salé of 'the 

pioperty itself,~which is not included. it} 
these: comments. 

COMPENSATION FOR 
PERSONAL SERVICES 

Article 13 provides: 
"Remunerations, fe'es, salaries, Wages, bene-' 
fits and similar compensation obtained 
employiees; professionals, technicians and 
others as payment for services rendered, 
shall be taxed only in the territory where 
such ServiCes are performed, except for 
salaries, wages, remuneration or simular 
compensation obtained by: 
(9.) Individuals rendering services to a 
Contracting State in Public functions duly 
recognized, shall be taxed [only by this State, 
even though the services are rendered with- 
in the territory of the other Contracting 
State. 

'

, 

(b) The crew of ships, aircraft, buses 
and other transport vehicles engaged in 
internafional traffic shall be taxed only .by 
the Contracting State in which the employer 
is resident.” 

My comments on this Article are as follows :- 
(i) As a general mic, the exclusive t'axa- 
tion-at the genre: is applied in relation to 
dependent fiersonal‘ services (employeek), 
as well as independent ones‘ (professional .~ 

and independent tcchrgicians, etc). 
(ii) The provision does riot define w‘hatt' 
is understood under personal services but it 
must be assumed that the services rendered 
by individuals on their own are taken intg 
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consideration. On the other hand, Article 
14 gives separate and similar rules for the 
Services performed . by entgrprises; "there- 
fore, difficqlties cannot occur in applying 
these terms. 

_ 
I I

7 

(iii) 
' Could Articles 15 ahd 9 Or Articles 

14 and 9 conflict? I think not béc‘ause if 
the technical services aré already infiorpor‘ 
ated into an intangible,'for example know- 
.how, 'its use will be governed by Article 9,; 
ori'the contrary, if the technical‘s'ervites are 
not ‘incorpomted into an intangible ‘afid are , 

going to be randered in the future, they 
will be governed by either Article 15, or 
Article 1-4. Nevertheless there are a nfimber 
'of mixed cases in which the use of intangie 
ble assets is agreed upon, and then serviées 
axe provided for the better utilization of 
these assets. As long as both provisions rely 
on the exclusive taxation at the source, there 
will be no problems of distinction. 
(iv) ExCeptions of the exclusive taxation 
at the source are completely justified. In 
the first place, we talk about individuals 
rendering official Services to a Contractihg 
State in the territory of the other State. The 

‘ exprest’si'on “even though they are gendered 
in the territory of the other Contracting 
State,” is not very adequate if it is con- 
sidered that servicgs rendered in its Own 

-terfitory' and for its Own State, are not 
questioned; if this expression were omitted, 
nothirig' ’would happen. 

(v) Secondly, the crew 6f ships, aircraft, 
buses and other vehicles engaged in inter- 
national traffic that are taxed in the tegri- 
tory 'where the employer is domiciled; are 
extluded 'from the general .rfile. Normally 
this territory will‘be'the Same as the one‘ 
where‘the"transport enterprise is domiciled 
(Article 8). It would have been much 
clearer to speak directly of the domicile of 
the transport ent.e;rpri§e.



ANDEAN PACT: DOUBLE INCOME TAXATION 

SUhflWARY 

In summing up, I’ would like to point out 
the following: 

(1) I agreehwith the general application 
of exclusive taxation at the source, with two 
restrictions: 

(a) Sometimes its application is not prac- 
tical or convenient, as occurs with the 
income of transport enterprises and 
the earnings of public officials of a 
Contracting State who render services 
in the territory of the other Contract- 
ing State. 

(b) The country of. original residence 
should receive the opt-ion to take the

\ 

foreign income into account for pur— 
poses of calculating the rate of tax 
applicable to domestic source income. 

(2) Some of my criticism is directed to 
the fact that the definite provisions of the 
Model Convention are still susceptible to 
debate as to whether they will .be accepted 
in the final approval of the conventions o; 
in their interpretation. Including those 
terms which have not been mentioned in 
the conventions (for example, rules on 
sources of income) can be the subject of a 
supplementary protocol. In any case, this 
criticism does not represent, in my opinion, 
insurmountable obstacles for the application 
of the previously mentioned conventions. 

ERRATUM 
SUPPLEMENT F 1974 

(V01. XXVIII, No. 12, December/décembre 1974) 

A'bkornmen zwische'n der Bundesrepublik Deutschland 
und der Volksfepublik Polén zut Vermeidung der Doppelbesteuerung auf dem Gebiete 

d6); Steuém vom Einkomme‘n und vom Verméigen. 

Statement appearing in italicé in box above the text of the Treaty should read as follow/"s: 
A double taxation treaty was .rz'g‘ned between tbe German Federal 
Republic and Poland on December 18, 1972. The treaty whit/a i: 
wbject to ratification will generally be effective a: of [ammry 1, 
1972. 
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THE TREATMENT OF INVESTMENT 
INCOME UNDER THE 

ANDE-AN PACT MODEL CONVENTIONMe 
1. INTRODUCTION 
The long lasting and apparently never 
ending controversy on the respective merits 
of both the source and the residence prin- 
ciples in the taxation of income from mov- 
a'ble capital crossing the frontiers has reach- 
ed, .a. culminating. point in the Andean Pact 

v Model Convention, adopted by the Com- 
mission of the Cartagena Agreement in 
Novsmber 1971 (decision no. 40).1 Its 
Apticle 4 provides that “irrespective of the 
nationality or country of residence of a 
person, income of Whatever nature received 
by such person shall be taxable only by the 
Member country whegein the source of such 

. income is situated, except for the cases, spe- 
cified in this convention”. There are two 
exceptions to this highly proclaimed prin- 
ciple of the best taxing right of the source 
“country; they-relate to the taxation of the 
Brofits of4 transportation enterprises (Arti- 
cle 8) and of the income of governmental 
employees (Article 13). 

2. EXCLUSIVITY OR PRIORITY 
To our knowledge, the supporters of the 
opposite principle, that is to say the sup- 
porters-of the residence principle, never 
went to set out model .rules which would 
express such an irreducible standpoint. Ex- 
perience shows that any tax treaty is the 
Offspring of mutual concessions of the 
dontractihg parties. Therefore, if a country 
claims at the very outset an exclusive right 
to tax by reference to one conceptual View 
or another, or rather to no conceptual view 
but to its aim at highest possible tax reVe- 
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nues, it is hard to cbnceive that a tax treaty 
will ever be concluded on such a base. And 
if nevertheless it is concluded, it isl hard to 
imagine that it will ever work in practice, 
as soon as the mutual economic telafions 
are getting closer and from the moment 
when the investment flow is increasing. 
The exclzm've taxing right of the Source 
country, as 'it is proclaimed in Article 4 of

I 

thc Andean Model‘ Convention ' should 
rather well be taker; as a strong declaration 
of principle than as a practicable rule for 
settling international tax conflicts. 
Another question is whether one of the 
contracting states should have a. priority 
right to tax investment and other income 
crossing the frontiers. This is mainly 'a 

politiCal question, and a very importafit one 
in a world Where most countries gate in 
search for more and more tax ‘resourCes. Its 
settlement will depend on each contacting 
country’s own economic and political situa- 
tion. Recent eConomic developments show 
that the dividing line might well be less 
between industrialised and developing 
countries than between capital importing 
and capital exporting countries. 

3. RESIDENCE OR SOURCE 
From a theoretical point of view, both the 
source and the residence principles may be 

* Head of division, Swiss Federal Tax Admihis- 
tration, Beme. 
** This paper was submitted to the Andean Pact 
Seminar, Mexico City, September 1974. 
1. See the August 1974155116 of the Bulletin, 
Supplement D. ‘
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‘ 

adopted as a starting point —— as a religion! — on the base of which tax treaty rules 
may be develdped. But this effort should 
not confine itself in a —— certainly fascinat- 
ing —— intellectual.exercise but lead to solu- 
tions which will cope with the objectives of 
tax ttegtiesz, furthering of international in- 
vestment and imposing tax according to 
each taxpayer’s economic situagion. 
One. of the tax treaty objectives is to pave 
the. way for foreign capital and thus to 
further_ the flow of international invest- 

ment. This will certainly be the case if the 
investor can estimate _the net return for his 
capital invested abroad. ‘The tax cost of an 
investment is thus one of the factors which 
determines the investor’s decision. Where- 
as aninvestor knows exactly which are the 
canditions —. and particularly the tax con- 
ditions — of his investment at home, he 
pgtura‘lly wants to have the samé safety for 
his ,inxfestment abroad and the best way to 
achieve this certainty in tax matters would ‘ 

be -— in the absence of an exclusive taxifig 
right of his residence country —‘for him 
to know which income categories will be 
taxablé in the investment country' and at 

which rates. In other words, this is the only 
way for him — if this somewhat trivial. ex— 
pression-may be used — to know. “at which 
sauce h: is going to be eaten”. v . 

On the other hand, under modem ypersoflnal 
income tax systems, all income {tom What- 
ever source, foreign or inland, is generally 
subject to tax in the taxpayer’s residence 
country. The taxpayer’s worldwide income 
exprésées his “ability tc} pay tax”, which in 
him justifies the application of adequate 
progressivev rates. This is a'n, important 
Principle of tax equity which should be 
leading in settling cases of international 
tax'ation. It cannot be denied that the tax- 
payer’s gesidence country is'be'st equipped 
'fo appreciate each takpayer’s situation. 

6.0 

4. DIVIDENDS 
Under the Andean Pact Model Convention, 
“dividends and shares of profit shall be 
taxable only by the Member country of 
which the business enterprise Paying them 
is a resident”. This is the consequential 
application of the principlepf exclusive 
taxation in the source country stated in 
Article 4.

V 

At first sight, the entire exclusion of any 
taxing right of the investor’s home country 
would appear to be an easy way of avoiding 
the very'intricate problems arisihg when 
sharing the taxing rights of dividends 
crossing the frontiers under' the variofis 
systems of corporate taxation as well as the 
Problems of‘ intefcompany dividends; Leav- 
ing asidé the diverging tax revenue interest 
of both countries'involved which, though 
being important, is not at 'stake here,' it 

Seems appropriate to 'point at some difficul- 
ties ‘which may arise'by stfictly applying the 
abovementioned source rule. 
First of all, it ié at least questionétble 
whether the State of which the company 
paying the dividend is a’residént is actually 
the source State of these dividends. First of 
all, the foreign geographical origin of the 
capital investment would more naturally 
lead to recognize a preferential taxing right 
of this investment’s income t9 “the share- 
holder’s residence country. Fu'rt‘her'more‘, 

though not denying the importance of 
other production factors like labour, it is a 
factual evidence that Without any initial 

capital investment in the country Where— 
from the dividend is distributed, there 
would not beany productive activity alto,- 

gether; this is a good reason to Cont’end 
that, economically aswell, dividends origi- 
nate in the investor’s residence country. 
Moreover the extreme extension of the con- 
cept of source could apparently lead the 
suppopters of this concept to the extreme 
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Pretention to tax also dividends distributed 
to non-residents by a non-resident corpora- 
tion to the extent that these dividends 
derive from profits earned in the sourcé 
country. 
On the other hand, the investor’s home 
country, while assumedly assessing its in; 
come tax on the taxpayer’s worldwide in- 
come and at progressive gates, will hardly 
see any reason to treat income from foreign 
investment differently than incqme from 
inland sources. If tax neutrality is to be 
understood in terms of non discrimination 
between domestic and foreign investment, 
it is understandable that the investor’s home 
country will not be willing to give up its 
right ‘to tax investment income. It will be 
supported in its efforts to tax dividends 
from abroad by stating that the investment 
country already taxes the local corporate 
profits., 

Striking is also the fact that Article 10 of 
the Andean Model Convention does not 
provide-for any preferential tax treatment 
in respect of dividends paid by subsidiaries. 
In such cas‘esr of affiliation, dividends dis- 
tributed. by the subsidiary to the foreign 
parent company shouldvbe taxed less heav- 
ily, if promotion of international invest- 
ment and avoidance of excessive taxation is 
really to be aimed at. 

5. INTEREST 

Concerning interest, the Andean Pact 
Model Convention contains the following 
provision (Article 10): 

“Interest derived from loans shall be 
taxable only “by-the. Member country in 
the territory of which the ‘loan has been 

- .used. -

_ 

Subject to rebuttal, it is presumed that 
the loan has been used in the country 
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from which the interest payment has been 
made.” 

Here again the so called '“source principle” 
is in the first sentence affirmed absolutely. 
This in contradiction with the more nu- 
anced solution of the OECD Draft ConvenJ 
tion, which assigns the primary right to. tax 
interest to the country of the investor’s're- 
sidence, generally coupled 'with a limited 
withholding tax of no morethan 10 per 
cent for the source country. The considera- 
tions made on pretended taxation of divi- 
dends in the source country are also valid 
for the taxation of interest. Whether the 
investment takes the form of a éapital or of‘ 
a debt investment, to a large exteng it 

originates economically in the investor's 
home country. Therefore a primary taxing 
right should be recognised to the investor’s 
home country. ‘ 

Agreedly an extensive discussion could take 
place on the proper source of interest in- 
come, as it actually didwithin the Latin 
American countries themselves; this led 
them to presume that the loan is being used 
in' the country from which the‘interest‘pa'y- 
ment has been maHe (Article 10, 2nd 
sentence). This solution may respond ‘to 

practical administrative needs, but it shows 
in'thenmean-time that the fanatically pro: 
claimed principle of source cannot be ap- 
plied thoroughly and consistently. 
Leaving aside conceptual as well as tax 
re'venue tonsiderations, emphasis should be 
set on the need of capital in the capital 
importing country. If any international tax 
problem arises in this matter; this is obvi- 
ously due to the lack of adequate borrowing 
facilities in the country in which the inVest- 
ment-is made and to ‘the practical neceséity 
of borrowing abroad. In 'this respect it can- 
not be stressed enough that, under the 
existing economic system, capital cannot be 
drawn into a particular Country, but it must
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be attracted. This will be possible not only 
through an overall favourable political and 
economical attitude t0wards foreign invest- 
ments, but also through an adequate and 
reasonable tax treatment. All other things 
being equal, nothing Will'hamper a partic- 
ular-taxpayer from investing at the lowest 
possible tax Cost. Whereas a taxpayer is 

aware of the tax cost of his_investments in 
his home Country, any additional local tax 
in the source country will lead him —— 
though admittedly tax rates are only one of 
the factors determining the investment de- 
cision -— either to shift this additional 
burden to the borrower or just to give up a 
Particular foreign investment because of the 
too hea’vy tax cost involved. 
These very practical obstacles are even in- 
creased by' the difficulty for the sou'rce 

country to asses its tax ‘— even when‘it is 
of a moderate level ~— on interest paid 
abroad on a proper basis. This difficulty is 
due to the fact that the source country can 
hardly assess its tax in another way than by 
a Withholding tax on the gross interest, dis- 
regarding the cost and 'expenses incurred by 
the lender. This situation will most proba- 
bly result in a rather high tax Cdst, which 
will work as a deterrent, pgrticularly for 
institutional lenders. Not to underrate are 
also the difficulties raised by deferred in- 
terest on credit sales. 
Finally, it is not easy from the adminis- 
trative point of view to determine the 
accurate net basis of interest, which may 
vary considerably from on: situation to the 
other. . 

All these reasons plead, when not for an 
exclusive taxation right of the investor’s 
home country which is actually best equip— 
ped to consider the characteristics of a given 
taxpayer, at least for an appropriate sharing 
of tax revenue on interest between the .in- 
vesto‘t’s and the investment’s country, which 
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can be practically achieved only in cases 
where the source country keeps its with- 
holding tax on interest at a relatively low 
level.

‘ 

6. ROYALTIES 
Under Article 9 of the Andean Pact Model 
Convention, : 

“ROyalties derived from the use of 
patents, trade marks, non-patented tech- 
nical knowledge, or other similar tangible 
property, within the territory of one of 
the Member countries, shall be taxable 
only by such Member country.” 

For this category of income, there exists an 
entire divergence with the solution retained 
in Article 12 of the OECD Draft Conven— 
tion, which generally assigns the taxation 
of royalty income to the country of resii 

dence of the royalties. 
In their process of industrialization, devel- 
oping countries are particularly dependent 
on the use of patents and more generally 
on the communication of advanced tech— 

nology. The tax problems raised by royal- 
ties crossing the frontiers should therefore 
be viewed less in terms of tax revenue for 
the countries involved than in terms of the 
necessary facilitation of these transférs of 
technology. Considered that way, the tax 
problems of royalties would not be as acute 
as they may. be when excessive tax is claim— 
ed by either country. 
From a conceptual standpoint it may be 
questioned whether it is correct to recognise 
the exclusive right of taxation to the licen- 
see’s country. Through the use of patents 
find knowhow, firms of the licensee’s coun- 
'try are in a position to make higher profits, 
which will turn into corresponding higher 
corporate tax for the licensee’s country, and 
thus fulfil its claim for additional tax re- 
venue. - - 

With regard to the scope of royalties, 
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Article 9‘ of the Andean PaEt Model Con- 
vention is much more restrictive than Arti- 
de 12 of the'OECD Draft Convention, ex- 
cluding rendering of services and technical 
assistance, which are taxable only by the 
country wherein such services or assistance 
,are rendered (Article 14). As 'they are often 
rendered from abroad, taxation would not 
be possible in. the “1icens¢e’s” country in 
many cases. A more realistic definition will 
have to be aimed at. 
Apart from that, assuming that the exclu- 
sive rights to tax were recognised to the 
sourcecountry, the question would remain 
.of. the proper tax ’base, whether royalties 
should be taxed on a net basis or on a gross 
basis and of the appropriate rate in either 
case. The determination of the expenses 
allowable as deductions —— other than those 
directly incurred in the licensee’s country ——— 
is a task which in cases of royalties is even 
more difficult than in cases of interest. 
Distinction is to be made between true 
development costs incurred over long years 
and not only for successful patents and 
excessive royalty claims by licenses in 
search'of devices proper to minimize their 
overall tax burden and/or to avoid foreign 
exchange problems. Reasonableness on the 
part of licensors would certainly be helpful 
and lead the capital importing countries to 
agree on moderate withholding tax rates on 
royalty payments.

_ On the other hand it cannot be denied that 
re‘search and development costs are be- 
coming higher and higher and that it is 
not possible to attribute them to any specific 
patent, while only a fraction of research 
and development costs ever leads to a suc- 
cessful and salable patent. These expenses 
being generally deductible costs in the 
investor’s home country, it cannot be ex- 
pected that this. country simply gives up its 
taxing right. That being agreed on and 
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leaving aside cases of abuse, tax at the 
soprce on royalties whether calculated on 
the gross or on an estimated, .net amount, 
must be moderate, because evén a moderate 
tax so levied could reach an amount in ~ 

excess of the normal tax applicable in the 
licensor’s home country on the true remain- 
ing net income. 

_

‘ 

It‘should be noted here also that excgs: 
sive tax claims will Probably be pasSed ofr 
to the'licensee, by being included in the 
royalty. cost; this would not be favourable 
to the desired obtention of skills and tech! 
nology.. 

‘
' 

In conclusion, considering the high COSts 
involved and the necessity of promoting the. 
transfer of technology, the solution adopted

V 

by the OECD Draft Conventipn does not 
appear so unappropriate that it should? 'be 
set aside in future treaty negotiations. 

7. FINAL REMARKS 

There is no field in international taxation 
where the necessary promotion of invest- 
ment flow and the tax revenue problems 
are more evidently conflicting than with 
respect to investment incOme. The Andean 
Pact Model Convention appears to be more 
inspired by the latter objectives than by 
considerations of long term economic plan- 
ning. Its solutions concerning the tax treat- 
ment of dividends, interests and royalties 
will hardly be acceptable in future tax treaty 
negotiations without amendments. It re~ 
mains to be demonstrated that, on the .tech- 
nical level, satisfactory solutions imple- 
menting the source principle can be elabor- 
ated. It would not be surprising if Lthe 
required refinements Would ultimately lead 
to solutions along the lines adopted by the OECD Draft Convention. The remaining 
question would then concern the extent to, 
which a sharing of revenue has to, take
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place. This would probably best be left to 
treaty negotiations. The criticisms expressed 
sometimes against the select-ion of the 
OECD Draft Convention as a basis for the 
studies of ECOSOC are insofar unjustified 
that they ignore that they {are much more 
the offspring of extensivelt'echnical studies 
over a long Period of years than the ex- 
pression of an extensive priority of the 
residence principle. 

64 

No treaty can be concluded without m‘utual 
concessions. The only question is to know 
how far each party. has to walk on the road 
before meeting the other party. This largely 
depends on the appropriate recognition of 
double tax treaty objectives. These objec- 
tives may vary not only from country to 

country but also under the influence of 
admittedly changing economic and political 
conditions.

' 
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INCOME TAXKINCENTIVES FOR NEW INDUSTRIES 
INVDEVELOPING COUNTRIES 

I. GENERAL 
1. In recent years, particularly since 
World War II, many countries have intro- 
duced into their income tax laws certain 
forms of relief for newly established indus- 
tries. While such relief has been used by 
some of the industrially developed coun- 
tries as, a tool for regional development, it 
is mainly found in the developing countries 
where a reduction in income tax receipts 
(or perhaps in many cases a foregoing of 
income tax on profits that would not have 
arisen Without this incentive) is regarded as 
a small price to pay for essential develop- 
ment. ‘ 

2. The largest ninnber bf forms of relief 
is found_ in the British (Commonwealth, 
starting in the WestKIndian countries that 
copied the successful relief given in Puer-to 
Rico. Many forms of relief are to be found 
elsewhere, 'but illustrations in this article 
will be drawn mainly from the laws of 
Commonwealth countries, with which the 
write]:. is most' familiar. 

3. Thefe is a remarkable degree of Variety 
in the forms of relief, the qualifying con- 
ditions that must be met, the time and 
amount of the relief, and so on. The topic 
is thus highly suited for a comparative 
study, since it may be doubted Whether 
those countries that have enacted and now 
administer this relief are aWare of the pos- 
sible ways in which the relief might be im- 
proved. However,. a thorough comparative 
study of all relief laWs would be a monu- 
mental task, complicated by the fact that 
the reliefs operate as partial Exceptions to 
very divergent tax laws. Apparently similar 

' 
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types of relief in different countries may‘ 
affect in different ways such matters as 
depreciation allowances or the taxability of 
dividends, even after the relief period has 
ended; Of necessity, this article will have 'to 
be confined to broad differences in forms 
of relief and to their relationships with 
basic principles of tax laws, the latter again 
being mainly instanced from Common- 
wealth countries. ’ 

Economic Co'mz'demtz'on: 
4. It is not intended here to treat in detail 
of the economic desirability or otherwise of 
‘income' tax relief for new industries, since 
this has already been discussed in depth in 
many books and articles. But since a yard- 
stick is needed to judge the efficacy of the 
variant conditions of relief, a brief presene 
tationr will 'be made here of the economic 
masons and justifications for the relief. 
5. The purpose of the relief is to provide 
an incentive for a business firm, espécially 
one from outside the country in question, 
to set up a new industry there.’1t, must 
therefore offer that firm something that 
would be weighted substantially in its de- 
cision making methods. It is generally 
agreed that [the principal determinant of an' 
investment is the expected rate of return On 
that investment. Exemption of profits from 
income tax - even a limited exemption— 
will increase the net return and thus in- 
cre‘as’e the probability of a decision to in- 
vest. The fact that tax relief Will not help 

* Dr. Alan H. Smith, College of Business Ad- 
ministration, Marquette University, MiIWaukee, 
Wisconsin 53233, USA. 
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if there are to be no profits is irrelevant, 
for in that case there will be no Private 
investment and the public sector alone can 
be responsible for it. But it is relevant to 
the way in which the period of the relief 
is calculated, for if this period is one in 
which there 'are no profits of even losses, 
then the relief is ineffective. As Wi11.be 
shown later, the treatment of depredation 
allowances is relevant also. 

6. But return on investment is hot the 
orily decision making test; Many financial 
managers use the test of the “Payback 
peribd”. They ask themselves: “when will 
our injtial investment be paid back? When 
will the profits that we can foresee equal in 
total that investmént?”' This question is an 
appropriate one to ask when the future is 
particularly uncertain, as it must be in in— 
vestment in developing countries. There 
must be a time horizon beyond which any 
firm projection would be unrealistic. Would 
this tax relief result in a Payback Within 
that predictable period?

' 

7. It iS' also necessary to stress that uncer- 
tainty of outCome must tend to defer an in- 
vestment. The relief may overcome that 
deterrence by increasing the return :to rate 
commensurate with the risk. But it is im- 
portant that the relief "should not increase 
.the uncertainty, as may be d'one Where the 
relief law is poorly expressed or is subject 
to withdrawal or amendment at the dis- 

cretion of the government or where for any 
other reason the-ultimaté amount of the 
effectiVe relief can be confidently gauged 
before the investment-is made. 

II. THE QUALIFYING BUSINESS: 
(A) "INDUSTRY" 

8. 
:. 
Very many forms of relief are confined 

to an “industry.” This word is derived from 
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the Latin indwm'a; diligence, and thus has 
a common etymological origin with “busi- 
ness”, both words indicating some degree 
of purposeful activity. It may be noted that 
Where laws, as in many Commonwealth 
countries, charge the profits of a “trade or 
business” and where they exempt in part the 
profits 9f an “industry”, there must be 
some reason for the difference in language. 
It 'seems likely that the reference must be 
to come concept such as the “industrial 
revolution”, which can only refer to large- 
scale economic activity attained throfigh the 
use of powerdriver} machinery. Such inter- 
pretation of the word “industry” would 
seem to be consistent with the purpose of 
these relief laws, that of attracting to the 
less developed countriés that type of“ ‘.‘in- 
dustrialized” development that they are 
seeking. But it might be dangerous to base 
the interpretation of an important law on 
fhé semantic evaluation of one solitary 
word. ‘

I 

9. However, in most cases it is not neces- 
sary to interpret the word “industry” by 
itself; for this word is normally accom- 
panied by .the use of some other words, 
notably “manufacture”, “product” or “fac— 
tory” or some other combination of (them. 
The use of all fofir in British West: Indian 
countries is virtually universal, but else- 

where -in the British Commonwealth the 
three additional words are less common and 
in particular a restriction to f‘manufacture” 
is rate. If this word is used, what does it 
mean? 
10. “Manufacture” means, literally, “mak~ 
ing by hand”. Yet this literal and original 
meaning has changed with éhanging tech- 
nology,‘ and the meaning in this modern 
age is that ‘of large scale production which 
can only be buried out through the use of 
machihery. It is therefore not surprising 
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that the requirement Of “manufactfire” is 

very Commonly linked to other concepts, 
especially‘lha’t of “factory” or “product” 'as 
where an applicant for relief must be. a 
per'son 

“. . .Who is desirous of establishing a 
pioneer factory in the t'erritory for the 
purpbse of manufacturing any pioneer 
product” (Trinidad 1950 law). 

11. The word “product” would seem to 
mean simply a result of an industry’s oper- 
ation, but it has béenheld to denote a tan- 

' 

gible product, so as to exclude the- éo-called 
“service” industries such as hotels and meat 
and vegetable freezing plants in the former 
Ghanian law. (I. Har'v_ey Perry, Taxation 
and Development in Ghana, U.N. Dept. of 
Economic ahd Social Affairs, 1959, P; 39). 
12. In addition, .the requirement of a 
“factory” is very common. In most cases a. 

specific definition is given, and this is tied 
in with the definition of manufacturing so 
as to, inVolve the use of power-driven 
machinery. This requirement would not 
seem to add much to the definition of «the 
business qualifying for the relief, but, as 
will be shown later (paragraph 35), it is 
often used to determine the beginning of 
the period of the relief. 
13. In short, then, the gene‘n‘a‘l definition 
of a business qualifying 'for this relief seems 
to be that of -“industry” in the sense of 
heavy industry operating through power- 
élriven machinery, But the vagueness of 
some ill-defined laws may leave in the 
minds of potential investors considerable 
doubt as to what sort of investment 3. 

country wishes to encourage. 

The Qualifying Bun'nen: (B )* Special 
Busiizexm 
14. Itrwill not be surprising,.in View of 
what has been said above about the dubious 

Bulletin Vol. XXIX, Febmary/février'no. 2, 1975 

ALAN H; SMITH 

meaning of “industry” and' 'related terms, 
that some "coumtiesihave seen fit *to givé re- 
liéf to specifically [enumerated types of vbusii 
messes whose development is thought to be 
of particular advantage -to them. Such forms 
of relief are found moSt commonly in the 
Weét In‘d-ies. ' " 

I 

‘

‘ 

(2') Hotel: 
15. The business of running hotels may 
not be considered an “industry”. in’ the 
narrow sense, and yet their existence is vital 
to international trade and investment. While 
relief in respect of hotels could haVe been 
givgn by simply extending the definition of 
industry, there appear to be two main rea- 
sons why relief has sometimes been given 
by special laws: .

- 

(1) these laws? givé exemption from dufie§ 
on material imported ‘to build a hotel; 
an important factor in cost (and hence 
return on investment), and

V 

in some cases, particularly the garlic: 
laws, the incOme tax relief consists of 
what would now be called accelerated 
depreciation, allowing the hotel oWner 
to write off his capital expenditure 
over a fairly small number of years, 
frequently five. 

The laws granting this relief contain ‘9. 

number of restrictive conditions, such as a 
minimum number of beflrooms, certain 
qualitative restrictions such as the-provisiOn 
of adequate dining, kitchen, etc. accommo- 
dations and excluding private clubs. 

(2) 

(ii) N ombotel I ndmtrz‘e: 
16. In addition, relief is provided again 
especially in the West Itidies, for, certain 
non-hotel industries, for example: 
'(a) In Barbados, concession holders en'- 

gaged in petroleum mining operations 
are relieved from income tax, the relief
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not starting until the concession hold- 
‘ers’ regular exports average 10,000 
barrels per day or until five years have 
elapsed after ~regu1ar export started, 
Whichever is earlier. ,(See paragraph 
35 below). 

(b) In Guyana, gold and diamond mines, 
if they are “of a developmental and 
risk bearing nature and instrumental 
to resource development” were subject 
to a lower rate of tax, 20 per cent, in- 
stead of the then normal rate of 45‘ per 
cent. 

(c) Jamaica has a variety of relief laws for 
s_uch industries as button manufacture, 
cement, motion pictures; petroleum 
refining, textiles, etc., some of which 
are from import duties and some of 
which are from income tax for varying 
periods.

' 

III. CONDITIONS OF RELIEF 

I7. (:2) Gobemmental approval. Before a 
business .can' quality f0: relief from income 
tax undér these laws, it must, in all cases, 
not only show that it is of the business type 
specified in the law but also satisfy certain 
conditions, usually to the satisfaction of 
some governmental authority. In nearly all 
laws there is a condition that rélief may be 
granted only if‘ the appropriate govern- 
mental authority “is satisfied that it is ex- 
pedieht in the public interest 56 to do” 
(e.g., Trinidad, 1950 law). There is fre- 

quently also a requirement for a govern- 
mental authority to certify a particular busi- 
ness firm as qualified for tax exemption 
within the particular industry. In most 
countries, therefore, the exemption must be 
governmentally adjudged ‘to be in the 
public interest, either on the basis of a type 
of industry or of a particular firm, o_r.both. 

18. (b Newneu. Sometimes the require- 
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ment is added that the‘ industry be a “new” 
one and sometimes it is explained that this 
refers to an industry not already being car— 
ried on in the country “on a commercial 
scale”. This may be similar to the require- 
ment in the Guyana law (referred to in 
paragraph 16 above) that the trade sought 
to be exempted be “wholly of 3. develop- 
mental and risk-bearing nature”. In Belize, 
on the other hand,_ the requirement is that 
the enterprise sought to be'exernpted be 
“either a new enterprise, or the expansion 
of an existing enterprise”. Sometimes-the 
restriction is -to types of business not being 
carried 'on in the country, .or nbt being car- 
ried on ‘-‘on a commercial scale” (Trinidad) 
or “oh a scale similar to the economic 
requirements of” the country (Nigeria and 
many other countries). Despite the bewil- 
dering diversity of language, all clearly 
amount to a declaration that relief will ony 
be given for enterprises that will lead to 
desirable economic development. This 
might have been presumed is an obvious 
guide to the uSe of thé governmentél 
authority referred to in the previous para- 
graph, but in many cases it may have the 
unfortunate effect of introducing an un- 
desirable element of unceftainty into the 
relief system. What, for example, does “(on 
a commercial scale” mean? Can any busi- 
n’ess‘ be carried on otherwise? 
19. (5) Effect on existing buxifleues. 
What-Of the effe'ct of granting relief on 
firms engaged in the samé line of business 
activity? What of a firm that later wants 
to pérticipate 'in 'the same line? To deriy 
relief to rthe second firm would be to give 
the first firm something not far from a ti):- 
sheltered monopoly, while to allow a second 
firm tax privileges might undermine‘the 
financial planning of .the first firm. The 
heroic solution 'is that adopted in Puerto 
Rico where, once an industry is declared 
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eligible for relief, firms already engaged in 
that industry are- automatically relieved 
from income tax. It has been estimated that 
one-half of relieved firms wereengaged in 
the business before relief was declared, so 
that one-half of the loss of tax revenue was 
in excess of that needed to attract new ‘in- 
dustrial development. The result is said to 
have been a certain unwillingness -to stimu- 
late development of existing industries. A 
similar provision .is found in Mexico be- 
cause of the constitutional Prohibition there 
of special Privileges. Elsewhere, however, it 
is common to find only a requirement that 
regard be had ‘to the effect of granting the 
relief on existing firms. 

20. (d) Future proxpenf: of the indwtry. 
It is frequently provided that the approving 
authority must consider the economic pros- 
pects of the industry and in some cases to 
the prospect that the undertaking can ulti- 
mately :be carried on without further aid; 
The difficulty here is that the applicant 
may be asked -to prove that he really needs 
the relief now — else Why give him [the 
relief to induée him to start? — but that he 
really will not need it a few years hence. 
The evidence that will prove one may tend 
to disprove the other. Indeed, in connection 
with the Mexican provision that an appli- 
cant must demonstrate “the economic feasi- 
bility of the enterprise”, an investor has 
been quoted as saying that “the worst thing 
you can do in your application is to show 

.or infer that you really need the exemp- 
tion.” This is an example; of the law saying 
too much, since here again such restriction 
may add to that uncertainty of investment 
and even raise in the investor’s 'mind a 
fundamental question as to whether the 
country welcomes his investment or not. 

21. (e) Locality. Those laws that require 
a‘ “factory” (paragraph 12 above) normally 
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require a statement of the location of the 
factory, thus permitting the afiproving 
authority 'to consider whether development 
should be specially encouraged in a partic- 
ular region. This would seem‘ a relevant 
consideration in the granting of relief and 
it is surprising that it is found as almost a 
by-product of the requirement ‘of a factory, 
and not elsewhere in relief laws. 

22. (f) Managerial lounging“. In several 
forms of relief the applicant must give 
evidence that the busiriess will be’ managed 
effectively and in some cases (e.g., Mauri- 
t'ius and. Nigeria) supply detailed infor- 
mation on the directors and others pro- 
moting and managing the new firm. 
23. ( g) Capital expenditure. It will be 
shown below (paragraph 34) that the 
period of relief in some few cases depends 
upon the amount of capital expenditure 
undertaken. Apart from this, it is quite 
common to find a requirement that infor- 
mation be supplied on the amount of 
capital expenditure to "be undertaken, so 
that the approving authority shall know the 
amount of physical development that is 

likely to result if the relief is approved. 

24. (la) Use‘ of 10m! resourcey. New 
development normally will have the effect 
of importing some foreign resources, both 
foreign machinery and other material and 
also foreign labor and management skills, 
at least until local Personnel can be recruit- 
ed and' trained. This is an ingvitable con- 
dition of foreign investment and it is ionly 
rarely that any condition is laid down as to 
use of local labor and raw materials. Some 
few West Indian laws, hoWever, require 
that the granting of the relief should have 
regard to the effect on-local Employment 
and to -the use of local raw materials. Apart 
from these, and the law of Sarawak, which 
is generally based on West Indian models,
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no regard is had to this point. The matter 
is thus left to administrative discretiqn 
rather than to a specific legal restriction. of 
the relief. 

25. (i) Continuing conditiom. Many of 
the West Indian laws as well as that'of 
Malta permit the relief to be subject to the 
imposifion of such conditions on the oper- 
ation" of the new enterprise as the approv- 
ing authority thir‘lks fit. What these con- 
ditions. might be is not stipulated and is 
thus left for administrative discretion or 
agreement. It is interesting -to note that the 
more recent. laws of Ghana and Sierra 
Leone specifically adopt a contractual basis, 
thus allowing the government to agree with 
the applicant as to conditions of operation. 

IV. AMOUNT AND PERIOD OF RELIEF 
26. Once it has been determined that a 
firm is entitled to relief, it is necessary to 
determine both the amount and the dura- 
tion of that relief. This relief is normally 
exemption of income from tax but in some 
cases (especially that of the earlier laws) it 
consists merely of special allowances for 
capital expenditure. These latter forms of 
relief will be considered in Part V (see 
para. 32 below). But capital expenditure 
also énters into the question of normal in- 
come tax relief, since the effective amount 
of that relief will vary according to Whether 
no'rmal or accelerated capital expenditure 
allowances are made against the exempted 
income or postponed until after the relicf 
period, 

27. The income relieved from tax. The 
income exempted frbm income tax should 
clearly be that arising from the business in 
respectiof which the relief is grahted. This 
may seem obvibus on the face of it, but 
what if a firm carried on more than one 
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type of business? The {W0 businesses may 
not be generically different, yet only"! on: 
may be thought desirable of entourage- 
ment. The laws of Guyana and Malta con-fine 
relief to that part of the joint business that 
is specifically relieved from income tax. 
There appear to be no provisions regulating 
the apportionment of profits between 
exempt _and nozi-éiée’mpt businesses carried 
on by the same firm, apart from standard 
anti-evasion provisions found in most tax 
laws. Some countries have therefore taken 
the drastic step of prohibiting a firm re— 
ceiving relief for a particular business from 
carrying on any other kind of business, as 
in Nigeria, Sabah, Sierra Leone and Singa- 
pore. 

28. The Nigerian law effects an appar- 
ently similar power by regulating the “per- 
missible by-products” that may be produced 
in addition to the main products of the 
exempt business, limitations being per- 
mitted by reference to quantity or value or 
both. There is a similar law in Mauritius. 
In fact, these provisions are more per- 
missive in that the scope of the relieved 
business is extended to include the produc— 
tion of “by products”_ so that‘the problem 
of accounting allocation does not exist. 

29. Amozmt of relief, Relief is normally 
given on the profits declared to bé exempt 
during a specified period. To this there are 
four sorts of, exception. 

30. (i) Declining rate. Sdme laws, espe- 
cially in the West Indies, provide for 
a declining rate of relief, sometimes 
at the option of _the taxpayer, for 

I 
example, in Barbados and Jamaica, 
either -to have seven yéats’ relief or 
income after deducting normal de- 
preciation allowance, or six years’ 

‘ relief with a declining rate of relief 
without any such allowance. 
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.31. (-ii) Partial relief. Provisions: are 
sometimes found (Gambia, Malta and 
the original Ghana. law) for partial 
relief; in that the approving authority 

‘is given discretion to give an appli— 
cant less than the maximum relief he 
might otherwiée have obtained. Pre- 
sumably the thought behind this pro- 
vision is that some firms may need 
less, inducement than others, but it 

may be surmised that most firms will 
seek the maximum relief even to the 
extent of refusing to set up business 
unless they get that maximum. 

32. (iii) Relation to mpz‘tal. In some cases 
the relief is limited by reférence to 
the capital employed in the under- 
taking. In India, for example, the 

. relief may not exceed 6 Per dent ‘on the 
capital employed. Taking a typical tax 
rate of 55 percent; the relief would 
.add 3.3 per cent to the return on 
capital. There must be many risky in- 
vestments Where religf so limited 
would be an inadequate inducement. 

33. :(iv) Relation to capital expenditure. 
In Fiji the relief each year is to be. 
equal on a sum equal to 10 per cent 
of the capital expenditure incurred 
during the whole relief period, with 
a minimum relief on five thousand 
pounds each year. 

34. Period of relief. Relief from income 
tax is normally given for a fixed number 
of years. Five years is most common; with 
very few allowing a shorter period and 
mafiy allowing a longer. Relief for other 
than a fixed number of years is Sometimes 
found, and the follbwihg are the more im- 
portant examples of varying periods: 
(i) Some laws allow for a period which 

I 

can be fixed at discretion up to a stated 
maximum. The laws mentibned in para- 
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graph 31 above as giving discretion for 
partial relief also give discretion for short- 
enihg‘the period from a maximum. Other 
examples are found in 'the St. Vincent 
hotels law, in the Trinidad law for hotel 
projects relating to other than new hotels, 
in the Sierra Le'one law- and 21 Fiji law 
relating to gold and silveI; mines. As with 
the provision for partial reliefs it- seems 
likely that'applicant firms. will show un- 
willingness to accept an offer of relief for 
less than the maximum .period. . 

(ii) In some cases (Trinidad and St. Kitts)‘ 
the discretion is to extend a. minimum 
Period for a further number of years. 
(ii-i) In three cases, (Malaya, Nigeria and 
Sa-bah) the period of relief is on a, sliding 
scale, lengthening as the amount of Capital 
expenditure increases, thus providing addi- 

vtional inducement to firms with bigger 
capital expenditure. 

35. Date of Commencement of relief. The 
period of relief normally starts to fun- from 
the “production day”, the day on which the 
relieved firm. starts to produce its Product 
“in marketable quantities". This latter 

phrase, originating in Trinidad and widely 
copied in other "laws, is clearly liable to 
great varieties of interpretation and it may 
introduce an undesirable element of un- 
certainty. Alternatives to the Production 
day are: ' 

I 

( .i) the date 'of commencement of the 
trade (St. Kitts), 
the date of comple’tion‘ of the neces- 
sary construction work (Antigua 
Hotels Law), ' 

the date.of granting a license to £111» 
port materials and equipment for a 
hotel (Dominica, Grenada and St. . 

Vincent), 
the delayed ‘dates' 'in ‘the Barbados 
petroleum-law (paragraph 16 above), 

‘( ii) 

_(.iii) 

(iv) 
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the date of granting relief (Belize 
and Guyana), and 
the date of commencing the building 
of the factory (Trinidad). 

These alternatives, while more certain than 
that of the production day, can only operate 
to reduce the effective relief, since there 
must be a gap —— sometimes considerable— 
between the alternative dates and the date 
err-which profits start to 'be earned. 

36. Apportionment of profitx. The actual 
year of relief may not coincide with the 
accounting year by reference to which 
financial statements are prepared. Many 
laws require in apportionment of a finan- 
cial year’s profits to the taX' relief period 
afid such provisions are sometimes tied in 
with provisions against evasion, by incorrect 
allocation of pdst-relief profits to the relief 
period (see Paragraph 45 below). In Nige- 
ria there is a notional cessation of the trade 
at the end of the relief period5 so that 
separate financial statements have to be pre- 
pared“ for the part of a. financial year 
falling Within the relief period. 

( v) 

(vi) 

V. RELIEF BY WAY OF CAPITAL 
EXPENDITURE ALLOWANCES 

37. The earliest types of income tax in- 
centives for new industries in developing 
countries consisted of the granting of spe- 
cial deductions for capital expenditure. A 
cdmmon version in the earlier British West 
Indian laws was to authorize the deduction 
of oné—fifth of capital expenditure in each 
of fixe years selected by the applicant from 
among the first eight years of his new busi- 
ness. Such .a provision is first found in 
jamaica' and was copied Widely in the 
British West Indies, mainly for hotels. In 
other countries of the British Common- 
wealth it is only found in Fiji for hotels 
and _in Sarawak for industries. In the years 
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since World War II the need for encour- 
aging capital investment has come to be 
widely recognized in tax law's and these 
earlier forms of relief may be regarded as 
outmoded in that accelerated depreciation is 
normally given to all businesses and is thus 
no longer available as a special inducement 
to invest in developing countries. 

VI. DEPRECIATION AND INCOME TAX 
RELIEF 

38. Far more important is the effect of 
depreciation allowances on the relief dis- 
cussed here, for the treatment of deprecia- 
tion will, to a large extent, determine the 
effective relief. A few countries make the 
allowance for depreciation optional and 
vary the length of the relief period accord- 
ing to the option taken. Thus the Jamaican 
Industrial Incentive Law of 1956 allowed 
either —— 
(a) seven years’ relief from income tax 

from profits against which deprecia- 
tion allowances are made, or 

(b) six years’ relief at a declining rate 
.(full relief for two years, two-thirds’ 
relief for another two years and one- 
third relief for the last two years) 
with no depreciation allowances being 
made for the first four years. 

A broadly similar provision was introduced 
in Barbados.- In Mauritius a firm could ob- 
tain three years’ additional relief by fore- 
going its “initial allowance”, the large 
additional depreciation allowance given in 
the first year of an asset’s life. It is very 
hard to evaluate such provisions, especially 
the latter one. If a firm foregoes one form 
of accelerated depreciation, that will simply 
increase the depreciation to be allowed in 
later years, including the later years of the 
relief period and the extension'thereof by 
three years. 
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39. The neéd for some special provision 
' 

is obvious, for Without it the widespread 
practice of accelerated depreciation would 
reduce substantially the profits relieved 
from tax. This would make the business 
firm wish to reduce [the annual amount of 
its allowances so as to maximize deductions 
against taxable profits aftér the relief had 
expired. It would be a nice point under 
some laws whethefa taxpayer could appeal 
against being giVen excessiVe depreciation 
allowances during the Period .of exemption. 
40. It is therefore understandable that 
some countries have taken the generous step 
of postponing all allowances until after the 
relief period. The first Clear example of 
this was in the Guyana law providing that 
capital ekpenditure incurrged‘ up to the _end 
of the relief 'péfiod should be deemed to be 
incurred immediately afterwards, so that 
allowances would be given .in full against 
taxable profits. An exception was, however, 
made in respect of any capital assets 
“realised” before the end of the relief 
period. If “realised” includes not only 
assets sold for cash but also those scrapped 
or abandoned, then the exception is ob- 
jectionable in that it creates. an undesirable 
inducement to retain obsolete or obsolescent 
assets beyond the relief period. Nigeria has 
a similar provision in that post—relief allow- 
ances are conditional upon} the allowances 
being “used” in the post-relief Period. 
Several other countries, such as Malaya, 
Sabah and Singapore have similar provi- 
sions. The deferment, in whole or in part, 
of depreciation allowances beyond thereli‘ef 
period will,' in any event, have Widely vary— 
ing results depending mainly on the rela- 
tionship between depreciable fixed assets 
and income, and it may be doubted whether 
Such variation was present to the minds of 
those who drafted the laws. Again, uncer- 
tainty is produced in laws that should aim 
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at promoting, certainty. Ihsofar 'as if is 

desirable. to encourage capital-intensive in.— 

dustries, the maximum Postponement of 
depreciation, allowances would seem to "be 
justified. ' 

VII. LOSSES 

41. The arbitrary division of business 
profits among accounting periods makes it 
necessary to have an accounting loss in one 
period deductible from the profit in an- 
other period, since otherwise tax Would be 
paid on more than the true net profit for 
thé aggregate periods. Further, within one 
accounting period the questiOn: arises 
whether-taxable profits from one source of 
inc‘ome should be reduced by losses from 
another Source. Provisions to this effect 
have a particular relevance to the granting 
of the relief discussed here. 
42. In the Jamaican relief discussed in 
paragraph 38, losses had first to be absorb- 
ed against profits exempt during the‘relief 
period, but when Barbados adopted arsimi- 
lér relief it provided that any losses ital: that 
period should not be allowed against prof- 
its therein but carried forward and deducted 
from subsequent' taxable profits. Argw 
ments may _'be put fbrward for both proiri- 
sioris. It is appar'ently logical to allow relief 
for the net profits —— profits less losses — 
of the relief period as a whole. On the 
other hand, since ‘losses are a not ungommon. 
feafure of a new business, especially inra 
less developed country, might not it be; 

argued that the existence of losses should 
suggest that normal relief is inadequate? 
Recognition of the Position of busihesSes 
incurring losses was made in the Ghana law 
of 1960, where it was provided that the 
normal relief period of five years Was ’to be 
extended by a further period of up to five 
years to make sufficient net earnings after

t
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deductiiz g Zone; of up to the smaller_ of 
either the share capital or one-half the cap- 
ital expenditure. This provision, which 
ceasedvto have effect in 1963, appears to be 
the only instance of a concession increasing 
relief by reference to losses. Elsewhere, the 
strictly logical viewpoint has prevailed and 
an exempt firm may only carry forward its 
net balance of losses from the relief period. 

VIII. DIVIDENDS 

43. The countries whose laws are review- 
ved here follow in the main the former pro- 
visions in the United Kingdom whereby a 
dividend is me'rely that part of corporate 
profits that become the property of the 
shareholder and ceases to be corporate prop- 
erty, so that the tax paid by the corporation 
is, to the extent of the dividend, simfily a 
provisional payment on account‘ of the ulti- 
mate liability of the shareholder. It is thus 
a logically rigorous application of the prin- 
ciple of imputation. What, then, if the 
corporate profits are exempt as being from 
a tax-relieved new industry?‘ Does this 
meah that'the shareholder will simply Pay 
tax in full‘ on his dividend, since there will 
be no corporate tax to be deducted? If so, 
the corporate investor that provides the 
modey fer desirable new investments in‘less 
developed countries is deprived of rélief 

and thus of the inducement to invest. 
44. In most cases, dividends paid out of 
exempt profits are themselves exempt from 
tax (the exceptions being mainly in earlier 
la'ws before, presumably, the importance of 
this point was realised). There are, how- 
ever, some important restrictions on the 
exemption: 

Time limit. Generally the exemption 
applies only to dividends paid during the 
relief period, or quite commonly, up to two 
years thereafter. It is understandable that 
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there might be-~some‘ doubt when dividends 
are paid “out of” exempt profits since by 
most laws dividends may be paid out any 
time out of the accumulated. balance of 
profits less losses and former dividends, so 
that some time limit seems reasonable. 
(ii) Amount. When relief is only partial 
(as on a fractional basis in Jamaica and 
Banbados or on a per cent of capital as in 
India), the dividend exemption is in some 
way restricted by reference to that propor- - 

tion of the income exempted. 

(iii) Extemz'on to Interest. It must be 
mentioned that certain countries (such as 
Barbados and Trinidad) exempt interest on 
debentures or loans. This is an Additional 
relief, since interest is in no sense paid 
“out of” profits but is an expense deduc- 
tible arriving at profits.

' 

(iv) By reference to foreign tax. Some laWs 
raise, a fundamental point on the effective— 
~‘ness of this relief. Most firms- obtaining 
this relief will be financed by foreign cap- 
ital and those who provide this capital will 
Bay tax in their country of residence and 
receive a credit for the tax paid in the 
country where the firm carries on its busi- 
ness. Any exemption of dividend in the 
latter country will thus only increase the 
tax in the country of residence. The exemp- 
tion of dividends would then have no in- 
centive effect and some relief laws have 
therefore Withdrawn it in such case. As 
early as 1956 the Jamaican law restricted 
exemption to a. resident or to a non-resident 
who would not be liable on the dividend 
in his country of residence. This provision 
was later amended to limit-the exemption 
to that part of the tax that exceeded the 
liability in the country of residence. These 
provisions have been widely copied. They 
bear an obvious similarity to “tax sparing” 
provisions in double taxation convgntions. 
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(v) Genéml provixiom on undixtributed 
profits. Most income tax laws have provi- 
sions dgsigned to prevent individual tax- 
payers liable to tax at high personal rates 
from avoiding those rates :by putting 
income-producing assets into controlled 
companies that do not distribute adequate 
or any dividends so that tax is paid out at ' 

the lower companies’ rate. Such provisions 
might well apply to firms relieved from tax 
under the laws discussed here. Yet although 
the very purpOse of this relief is the “avoid- 
ance or _reduction of tax” (a common 
Phase in such provisions), the need to 
utilise all money invested in a firm starting 
a new business in a developing country, for 
the purpbse of continuing its business on a 
profitable basis might normally make it 

difficult to say that its profits could have 
been distributed withbut detriment to the 
business, a normal condition for the appli- 
cation of these provisions. In most cases, 
therefore, it may be assumed that exempt 
businesses would not be caught by. these 
provisions.

, 

IX. EXEMPT AND NON-EXEMPT PERIOD 
45. Since some periods are exempt from 
tax and some are not, there is a clear incen- 
tive to arrange matters in a business firm so 
that profits are shifted to exempt periods. 
The laws of most countries contain pro- 
visions authorising the tax authorities to 
nullify tax evasion, which is frequently 
defined to indude transactions that are 
“artificial or fictitious”. In some countries 
the transactions which may be nullified are 
these whose “main purpose” is that of tax 
reduction. This involves the difficult task 
of ascertaining the real Purpose of a trans- 
action and, iWhere there are several “pur- 
poses”, Which is the “main” one. Since in 

‘ 
many countries the determination is left to 
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administrative discretion unfettered by any 
right of appeal to a‘court of law, theré may 
be an. unreasonable administrative inter- 
ference in the running of a new business. 
To that extent it can only be regarded as a 
disincentive to invest by positively in.- 

creasing uncertainty. 

46. But a general anti-avoidance provision 
his not the only or the best way of dealing 
with the adjustment of Profits between 
exempt and non-exempt periods. Since 
inter-period manipulation of profits is very 
probable where profits are temporarily 
exempt, specific provision to counter this 
would seem reasonable. The first example 
appears to occur, in the Ghana and Nigerian- 
laws of 1952, Where the Commiésioner of 
Income Tax is given power to direct that 
expenses incurred either in the ¢xempt 
period or the later taxable period may be 
transferred forward or back if the period 
to which they are transferfed is that in. 
which the expenses would halve been in- 
curred in the normal course of business. 
These 

_ 
provisions are thus not merely 

directed against the avoidancc, since the 
Commissioner can order expenses ostensibly 
incurred in thg exempt period to be allo- 
cated forward and so reduce taxable profits 
in the future, although one may suspect 
that it will only be rarely that the Commis- 
sioner will see fit to use his discretion in 
a way that will reduce .tax. It should be ‘ 

noted that a reference back of expenses may 
be made only when they are ihcutréd not 
more than one year after the end of the 
relief period. 

47. The principal weakness of the'Ghana 
provisions described in the previous’para- 
graph is that it covers expenses only, and 
not incomehThe Nigerian law also permits 
allocation forward of sums receivable 
during the exempt Period that might in the

75



DEVELOPING COUNTRIES: NEW INDUSTRIES. 

normal 'course of business have been ek- 
pected to be, received during the later 
taxable period and this provision has been 
widely copied. 
48. The case for 'power to nullify trans- 
actions which artificially shift profits from 
taxable to non—taxable periods would seem 
to be obvious aqd unapswerable. The only 
diffiCult-y is one of method. It is notoriously 
difficult to decide on the “purpose” of a 
business firm’s action and the real issue 
may well be how far this should be left 
to administrative discretion and how far 
these should be specific tests adjudicable in 
courts of law. The issue again goes to the 
root of certainty in business investmeht. 

X. ADMINISTRATION: (A) GRANTING 
AND REVOCATION OF RELIEF ' 

49. From what has been said above it'is 
clear that there are fundamental questions 
of dbub't or difficulty on the meaning of 
many basic legal provisions. How are these 
questi'oris to be ~résolved? Will this be done 
by an i'mparti'ail judicial process or will the 
government of the country in question have 
the legal poWer to interpret the law as it 

thinks fit? On the answer to this question 
may in large measure depend the confi- 
«dence with which a business investment 
may be made. Quite apart from the Sub— 
stantive provisions of the relief laws, the 
procedural provisions may play a major part 
in determining that certainty that must form 
the basis of busingass investment. 

50. The. granting of tax relief for new 
industries is, in almost all cases discretion— 
ary. The governmental authority normally 
“may” grant relief if it is satisfied that the 
qualifyiqg conditions are fulfilled, and this 
granting is frequently said to be exercisable 
at the granting authority’s “absolute dis- 
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Cretion”. This, in most cases, applies both 
to the declaration of .at particular type of 
business as qualifying exemption and for a 
specific business firm as qualifying for tax 
relief. The same absolute discretion nor- 
mally applies as, to Whether the qualifying 

. business is an “indfistry” or whether it is 

being carried on on a “commercial scale”, 
etc. 

51. It must also be noted that the granting 
of relief must normally be preceded by

_ 

adequate publfcity, such as publication of a 
draft order in a local newspaper or the 
special government gazette. This Puts the 
light of publicity on the exercise of govern- 
mental discretion but does not legally 
limit it.

‘ 

52. The laws also contain far more serious 
provisions for the revocation of relief al- 
ready granted. The main cause for. revoca- 
tion is failure to start the business within 

’ 

the time stipulated in the application. .This 
seems reasonable in that a firm should not 
be allowed to retain indefinitely its entitle- 
ment to tax relief and so stop another firm 
from starting up on exempt terms. How— 
ever, 'there' are other conditions whose 
breach might lead- to revocation (see, for 
example, paragraPh 25 above) .and such 
revocation should be decided in a court of - 

law, since otherwise an investment would 
be subject to an unreasonable and indeter- 
minate Political uncertainty. 

53. — ( B ) Mijcellaneom. Other matters 
are also subject to regulation by criminal 
law provisions: 
(8.) General. Some‘ laws, especially-in the 
West Indies, require the use of the exempt 
“factory” for purposes only as prescribed in 
the tax exemption order and impose crimi- 
nal penalties for nonkonforming‘use, es- 

pecially Without governmental permission. 
These provisions seem to be connected with 
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the duty-free importation of material used 
"for the construction of such factory. 
(13) Employment of'loc‘al residents. Certain 
laws, especially in the West Indies, make 
the relief dependent upon the employment 
of {a certain number of local residents and 
in three cases (the hotel relief laws of 
Antigua, Montserrat and the Virgin Island) 
failure to conform with this provision is 

criminally punishable. 
(c) Refusal of hotel accommodation. In 
four hotel laws of the West Indies it is 

made a. criminal offence to refuse accom- 
modation to any member of the public 
Without lawful excuse, the Proof 'of which 
shall lie on the hotel operator. 
(d) Failure to keep records. This is in some 
cases made a criminal offense. 

XI. CONCLUSION 

54. When legislation is of so novel a kind 
and has spread so rapidly to so many coun- 
tries before there has been adequate experi- 
ence of its working, it is natural that there 
should be obscurities of expression, unfore- 
seen repercussions of legal provisions, un- 
certainty as to the means by which the ulti- 
mate goal may be attained and even a 
failure at times to see that goal clearly. How 
are the laws revieWed here deficient as to 
their apparent objective? 
55. Thq primary decision in enacting and 
administering these laws is as to the type of 
investment to be encouraged. This depends 
entirely on the need of the country in ques- 
tion and arguments about “industry”, 
“factory”, and the like may well obscure the 
main issue. 
56. The point of recovery of capital in- 
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vestment is fundamental, since investors 
will be mainly encouraged by the speed at 
which they can recover their initial invest- 
ment. Generous depreciation allowances are 
no doubt necessary —— indeed these filay be 
a case for allowing capital expenditure im- 
mediately, as in the Barbados Hotel Act of 
1956, but the important point is- that some 
form of accelerated depxéciation is normal 
and that something extra’must be given to . 

induce investment in developing countries. 
57. The period of relief is normally five 
years on ffiH profits. The adequacy of this 
relief depends on its relation to depreciation 
allowances. It would appear that there 
should ‘be some relationship between the 
period of the relief and the amount of 
capital investment. Yet even this is not 
adequate. Extension of the period of reliefi 
will only be fully effective if profits are 
high enough to enable the cost of [the in- 
vestment to be recovered within the ex- 
tended period. ‘ 

58. There is thus disclosed a fundamental 
limitation to, this relief, in that it cannot 
guarantee those high profits of which the 
expectation is initial to investment in the 
uncertain condition of less developed coun- 
tries, but only increase net profit where 
those profits are actually made.

‘ 

59. It therefore seems-to follow that laws 
giving tax relief to new industries in the 
developing countries" must be more con- 
tractual in nature, recognizing the vital role 
of economic development and offering ~51.1ch‘ 
inducement as may be necessary in the light 
of the particular stage of development of 
the country in question. Detailed restric- 
tions in a general law may prevent the 
necessary inducement to investment. 
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4‘ DOCUMENTS * 

BELGIQUE 
‘ Nouvelles directives concernant le régime d’imposition des dirigean'ts, 

Généralités 

1. 11 a été décidé d’apporter deux modi~ 
fications importantes au régime d’imposi- 
tion dé'rogatoire des dirigeants, des em~ 
Ployés et des cheréheurs étrangers, visés aux 
nos 139/642; 139/91 et 142/2 5 142/11, 
Com.I.R. 
Ce's modifications ont trait: ) 
1'° au rétablissement d’un terme de 5 ans 

pendant ‘lequel le régime d’imposition 
dérogatoire pent étre accordé (en CC. qui 
cpnceme une Prolongation éventuelle, 
voir ci-aprés 1a rubrique «régirne d’ex- 
ception») ; 

au mode de calcul uniforme du forfait 
complémentaire de 30 p.c. Pour dépen- 
ses professionnelles applicable sur le 
montgnt cumulé des rémunérations pro- 
prement dites et des remboursements de 
frais exCeptionnels propres 2‘1 l’employé. 

20 

Période pendant laquelle le régime d’im— 
position dérogatoire peut étre octroyé 

Régz'me normal 

2. Le régirne d’irnposition dérogatoire ne 
peut étre accordé que pendant une période 
de cinq am 2‘1 compter du début de l’activité 
'en Belgique‘. 
Cependant, lorsque l’activité n’a pas com- 
mencé au début d’une année, 'le régime 
d‘imposition dérogatoire est, pour des 
raisons Pratiques, accordé pour toute la 
période imposable pendant laquelle 1e terme 
de 5 ans vient 2‘1. expiration (p. ex. activité 
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des employés et des chcrcheurs étrangers.* 

en Belgique é partir du 1.8.1970; expiration 
du terme: 51.12.1975). 

Régz'me d’exceptz'on 

Lorsque des dirigeants, des employés ou des 
chercheurs étrangers sont engagés én Bel- 
gique, pour y installer une nouvelle usine, 
une nouvelle division d’expioitation 011 un 
nouveau bfireau de contréle ou de coordina- 
tion d’un groupe ou pour procéder 2‘1 leur 
mise en train et qu’en raison de circon— 
stances exceptionnelles imputables 2‘1 l’im- 

portance de la mission, celle-ci n’a pas en- 
core pu étre exécutée complétement, une 
prolongation du régime dérogatoire peut, £1 

titre tout :51 fait exceptionnel, étre accordée 
pour un maximum de .trois ans. 
Dans un tel cas, i1 appartient aux intéressés 
de demander au fonctionnaire taxateur une 
ProlOngation du délai initial de 5 ans et de 
produire tous les éléments probants per- 
mettant :21 l’administtation de se prononcer 
en toute clarté et en toute objectivité sur la 
nécessité et la durée du délai compl’émen 
taire. ' 

C’est 1’Insp. A qui décide- aprés avoir 
recueilli l’avis de son collégue des sociétés. 
Si 1a durée de la prolongation ne peut pas 
ét-re fixée avec certitude, 1a demande se'ra 

renouvgelée cha'que année 1. 

* Circ. 27.9.1974, 11° Ci.RH.624/264.889, Bulle- 
tin -des contributions N° 523, novembre 1974. 
1. Le texte du n° 2 de la présente circulairel 
figurera dans le Com.I.R. sous un nouveau n° 
139/81. 
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Calcul du forfait complémentaire dc 
30 p.c. pOur dépenses professionnellcs 

Régle 

3. Afin d’établir un mode de calcul'uni- 
forme pour ‘le forfait complémentai‘re, 
d’éviter que son 'montant varie selori, 1a 
présentation des 'rémunérations et des in- 
demnités allouées unilatéralement adoptée 
par l’employegr et, enfin, pour mieux l’in- 
tégrer dans le cadre de l’art. 26, C.I.R., 
ledit forfait complémentaire de 30 p.c. est 
dorénavant calculé, dans tous les cas, en 
‘partant du total des rémunérations propre- 
ment dites et des indemnités de toute nature 
qui ne constituent pas un remboursement 
de frais vpropres 2‘1 l’employeur (p. ex. frais 
de déménagement et autres charges simi- 
laires qui .sont propres .2‘1 l’employeur 2). 

Exemple 1. 

4. Tra'iternent brut (a-prés dé- 
duction des cotisations sociales): 1.200.000 
Indemgités en remboursement 
de frais .exceptionnels propres 2‘1 

l’employé: 400.000 
Rémunération brute imposable: 1.600.000 
Forfait ordinaire 
art. 51, C.I._R. 
(maximum) : 60.000 
Forfait spéciaI de 
30 p.c. (maximum): 450.000 

’ 

510.000 
Montant net imposable: 1.090.000 

Example 2. 

j. Traitement brut (aprés dé- 
duction des cotisations * 
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sociales) : 1.000.000 
Indemnités en remboursemgnt 
.de frais exceptionnels Propges 
5. l’employé: 

‘ 

‘ 400,000 
Remboursement de frais de 

Rémunération brute imposable: 1.400.000 

Forfaitordinaire 
art. 51, -C.I.R. - 

(maximum) : 60.000 
For-fait spécial: 
1.400.000X30 p.c. = 420.000 

480.000 
Montant net imposable: 920.000

‘ 

Entrée en vigueur des fiouvelles instruc- 
tions 

6. Les directives qui- pfécédent sont apé 
plicables, d’une maniére générale, é pattir 
de l’ex d’imp. 1975.

‘ 

7. En ce qui concerne les cotisations 
restant 5. établir et les litiges en cours pour 
les ex. d’imp. 1974 et antérieurs, i1 ‘se‘ra 

procédé comme suit: ' 

Applicabilité du régz'me de’rogatoire 

Lorsque l’intéressé a ,bénéficié antérieure- 
ment‘et c2 ban droit, rdu régime dérogatoire, 
i1 peut encore en bénéficier jusques at y 
compris l’ex. d’imp. 1974, pour autant que 
sa situation n’ait pas été modifiée entre- 
temps. 
Quand i1 s’agit d’un séjour exceptionnellé- 
ment long, i1 faut examiner spécialement si 

2. Le texte du 142/2, Com.I.R., dont disparaitta 
1e demier‘alinéa, sera adapté en conséquence. 
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les conditions essentielles d’octroi du régime 
dérogagoire (activité 2‘1 caractére temporaire) 
en Belgique et;circonstances qui justifient 
1e statut de non-habitant du royaume sont 
toujours réunies (cf. 139/6 et 7, Com.I.R.). 
Si, aprés un séjour en Belgique d’une durée 
‘supérieute a 5 ans, un dirigeant, un em~ 
ployé ou un chercheur étranger demande 
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pour la premiére fois 1e régime ~dérogatoire 
en ce qui concerne une période imposable 
subséquente, cette demande ne peut plus 
étre accueillie. 

Calm! dz; forfaz't tamplémentaire 
Le mode de calcul exposé am 11° 3 peut 
également étre appliqué rétroactivement. 
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ARTICLES 4'95 
DR. RAMON VALDES COSTA: 

THE TREATMENTOF INVESTMENT INCOME . UNDER THE ANDEAN PACT MODEL CONVENTION — THE ANDEAN VIEW* - 

.

- 

1. INTRODUCTION 

The Andean Pact Agreements for avoiding 
double taxation 1, naturally follow the tra— 
ditional trend of the developing countrieS' 
and especially that of the Latin American 
countries, but with characteristics which 
may be summarized as follows: 
a) They constitute the most outspoken 
exponent of the source principle, Without 
containing the concessions that usually 
other models have2 and even the agree— 
ments signed by Latin American countries 
not belonging to the Subregion, for exam- 
ple, Argentina a‘nd‘Bra‘zil. T-h'ey follow in 
this aspect the tendency of the most pres- 
tigious Latin American doctrine 3. 
by They are closely connected with the 
economic policy on foreign investmenis 
established by the Decision No. 24 of the 
same Committee; oriented towards the pro- 
gressive nationalization of foreign enter- 
prises and a strict economic and fistal con: 

* This paper was submitted to the Andean Pact 
Seminar, Mexico, City, September, 1974. 
1. By the De'cision No. 40' of' the Cartagena 
Agreement, adted in the Seventh Period of 
Ordinary Sessions, Lima, November '8-16, 1971, 
'an agreement was approved “for avoiding double 
taxation between the member countries" (art. 1, 
Annex 1) and a “Model Convention for Avoid.- 
ing Double Taxation between the Member Coun- 
tries and other States Foreign to the Subregion” 
(art. '20., Annex 2). Both refer to income and 
capital taxes. With regard to the problems which 
are the subject of- this report, those agreements 
contain the same solutions (arts. 9 to 14). 
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trol of them. Thus, it differs from the 
recent‘legislation of other Latin American 
coudtries. Argentina, for instance, is limit- 
ed to this second characteristic and the. 

Therefore, the quotations referred in general to 
“the Agreements”; For the text of these agree- 
ments, see Andean Pact: Double Taxation Cym- 
vezztz'am, 28 BULL. INT. FISCAL DOC, Supp. 
D, D1 (1974). ‘ 

2. The Agreements contain even more radical 
solutions than the Mexican Model of 1943‘ dOe‘s, 
which has been considered up to the present the 
most favourable document to the source principle’ 
and conseduently is frequently quoted by the. 
developing countries of Latin America.‘ As a 
significant example of thé coric'iliatin’g tendency 
in Latin America we 'ecan mention PROF. MANUEL DE JUANO, DRAFI OF TAX 
TREATY which introduces the suggestions made 
by the «ex-President of IFA Mitchell‘B. Carroll 
in his presentation "to .the Conference .of the 
Inter-American BarxAssociation, held in Caracas 
in 1969. 

_ _. 

3. The Latin America doctrine is “in extenso" 
described' in: 'Annals of the First Tax Law 
Seminar, INSTITUTO.-"URUGUAYO DE' 
DERECHO TRIBUTARIO ;(1956); and Annals 
of the Sixth Tax Law Seminar, INSTITUTO URUGUAYO DE DERECHO TRIBUTARIQ 
(1970). Also, important presentations have beqn 
made to 'the Conferences of the Inter-American 
Bar Association. ’ 

Among the most authoritative individual opinf 
ions can be cited C. M. GIULIANI FON- 
ROUGE, DERECHO FINANCIERO (2nd. ed.; 
Buenos Aires, 1970), and HUGO B. MAR- 
GAIN, TESIS PARA EVITAR LA DOBLE 
TRIBUTACION- EN EL CAMPO INTER- 
NACIONAL EN MATERIA DE IMPUESTO 
SOBRE LA RENTA, BASADA EN LA 
TEORTA DE LA FUENTE DEL INGRESO 
GRAVABLE (Me’xico, 1956).



ANDEAN PACT: INVESTMENT INCOME 

Brazilian and the Uruguayan legislations 

tend to attract foreign capital 4. . 

The approval of these agreements has 
brought the problem into focus in the Latin 
American area. LAFTA is Paying special 
attention to it through meetings of official 
experts of the member countries 5. In these 
meetings, without any doubt, the radical 

tendency favoring the source principle pre- 
vails, paxtly influenced by the Andean 
countries" position which' was officially 

taken in the first meeting as a basis for 
analyzing the different problems. But, as it 
happens with the UN. Ad Hoc Group, 
the composition of the delegations includ- 
ing officers.of the tax administration also 
lends great authority and a particular rele- 
vance to the decisions. 
Arr aspect to be mentioned is‘the notable 
lack of communication between both 
groups of experts, which considering the 
similar subjects they study and how the 
groups are integrated should coordinate 
their efforts to their mutual benefit. 

2. GENERAL PROBLEMS 
Following the traditional doctrine, the 
agreements develop the source principle on 
the basis that the source is situated in the 
countries wherein the tangible or intangible 
properties are located or are used and 
Where the Services are performed. 

' On this starting‘point practically a un- 
animous agreement has been reached. The 
discrepancies arise when the situation or 
effective use of certain goods or services 
has to be determined, particularly invest— 

ment capital and,activities connected with 
technical assistance. 
The solutions of the Andean Agreements 
fall Completely Within the radical tendency 
already mentioned. On the contrary, in 
LAFTA meetings discordances emerge in 
connection with interests, royalties and 

92 

technical a'ssistance. 
In addition to the precedent problems of 
location of the source other ones exist, also 
of general character, such as the problems 
related to the international aspects of the 
tax Policy with reference to the economic 
incentives and the difficulties for deter- 

mining the net income by the Adminis- 
tration in the countries wherein loans and 
royalties are used. 
It has to be pointed out that .the Andean 
Agreements are not very explicit ones with 
respect to the second group of Problems, in 
spite of the special analysis made by the 
experts in the preliminary studies and in 
spite of the fact that they were considered 
at a high level in the previous stages of 
the approval of the agreements. The solu- 
tions impiicitly arise or simply they do not 
exist, creating :big problems in their appli- 
cation.

' 

3. THE SOLUTION OF THE AGREEMENTS 
We will analyse in this order the treatment 
of dividends, interests and royalties dis- 

tinguishing between the real royalties, that 
is to say, the Payment for the use of in- 

4. About this characteristic of the economic and 
tax legislation, see Wurgaft Barr, Dividendx, 
Interext and Royalliex in Treatie: to Avoid 
Double Taxpztion between Developed and Devel— 
oping Contries, PAPERS AND REPORTS OF 
SEVENTH CIAT GENERAL ASSEMBLY 245 
(1973). 
5. The first meeting was held in Montevideo, 
April 9-13, 1973 and the second, also in Monte: 
video, in May 13-17, 1974. Distinguished re- 

presentatives of the eleven LAFTA member 
countries attended the second meeting, all of 
them connected with governmental and adminis- 
trative organizations. Due to the representativ- 
eness of these experts and the special attention 
given in these meetings to the Andean Agree- 
ments, we consider it to be very useful to make 
reference in this report to the presentations and 
reports of these meetings. 
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tangible property (patent, trademarks, 
copyrights and similar ones) from the pay- 
ment of the rent of goods and services of 
technical assistance, since such a distinction 
is made not only in the agreements we are 
considering but also in the doctrine and 
legislation of the Latin American coun- 
tries 6. 

5.1. Dividend; 
On this point there is no hesitation in.Latin { 

America. Article 11 of the Agreement on 
Dividends and Participations states that 
“they will be taxed only by the country of 
which the business enterprise Paying them 
is a resident”. This solution essenfially co- 
incides with that of the Mexican Model of 
1943 according to which “income from 
investment capital will only be taxed by ‘the’ 
contracting country wherein the capital is 

invested”. 
From the first moment in the LAFTA 
meetings the solution of the Andean 
Agreements prevailed. As it says in the 
Final Reports of the first meeting “it was 
understood that taking into account the fact 
that the source that produces dividends and 
participations is the same enterprise paying 
them, the Government of the residence of 
that enterprise is the one that has the ex- 
clusive right to tax that income”. In the 
second meeting there was not any specific 
statement .but it was remarked that con— 
cerning this point a position had been 
adopted in the first meeting. 

3.2. Interejt. Source principle 
This is the most controversial Principle and 
also the most difficult to apply, which is 
not strange because it occurs in every sifua- 
tion where this principle is analyzed 7. 
According to the source principle the in- 
terest “originally must be taxed in the 
country wherein the capital is effectively 
used” as it is expressed in the official Com~ 
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ments to Article 9 of M‘exican Model Con— 
vention. There it was added that this 

country’ is the one “where part: of the gross 
income produced is destined to pay the in- 
terest”. Further on the concept is clarified 
in the statement-that the interest “must ‘be 
taxed in the country where the enterprise 
producing the benefits from which the 
interest is due is situated”. 
This general concept about that prinéiple is 
being firmly supported up to the present 
by the Latin American countries and cer- 
tainly it is sustained in the Andean Agree- 
ments. Wurgaft Barr in the previously 
mentioned comments summarizes this con- 
cept of the source principle stating that this. 
is situated “where the credit has been used, 
where the resources for paying thi§ income 
have been generated”.

I 

However, it has to be pdinted out that 
doubts and difficulties emerged in the dev- 
elopment and application of the pxinciple. 
The first one is the exact determination of 
the country Where the capital is used. The 
“interpretation” Previously reproduced 
from Article 9 of the Mexican Model, 
creates objections as far as it equates the 
place “where the capital is invested” with 
the place “Where the Capital is effectively 
used”. 
This objection does not exist in the Andean 

6. In this sense, see Valdés Costa, Abwe: in 
of Expenm Incurred' Ahead, 

PAPERS AND REPORTS OF FIFTH CIAT 
GENERAL ASSEMBLY (1971); Abusos en los 
gastos incurridos en el exterior, 21 REVISTA 
DERECHO FISCAL 1,. Buenos Aires (1971). 
7. For example: 
(a) Official Comment: to the Mexican Model, 

LEAGUE OF NATIONS, Geneva (1945); 
60, 61. 

(b) Comment: to Article 11, OECD Madel'Ca‘n- 
vention, REPORTS OF THE FISCAL 
COMMITTEE AND DISCUSSIONS OF . 

THE U.N. COMMITTEE OF EXPERTS.
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Treaties as there it is expressed that “inter- 
est derived‘ from loans shall be taxable only 
by the member country where the loan has 
been used”. (art: 10(1)). 
As it was shown in the LAFTA meetings, 
the criterion of the place where the capital 
is. used is continually being strengthened, 
but with the very important characteristic 
that the lack of Precision of the concept 
is recognized which may create difficulties 
in many cases. These difficulties become 
insuperable in some extreme situations of 
remittances of credits to third parties or to 
branches Or subsidiaries residing in other 
countries. ' 

The difficulty had bean foreseen by the 
reporters of the Mexican Treaty who under- 
stood that when the country of use could 
not be determined then the country of the 
tax’ residence of the debtor is considered to 
be the country of use. ‘ 

The Andean Agreements specifically fore- 
saw this difficulty in their texts and there- 
fore posed certain presumptibns. For exam- 
ple, the second paragraph of the above- 
~mentioned Article 10 states that “subject 
to rebuttal; it is presumed that the loan has 
been used in the country from which the 
interest payment. has béen made”. 
The; preceding solution is the most concrete 
anfl lOgi'cal one 'tonceming the source prin- 
ciple. However, it did not obtain a un- 
animous agreement in the LAF'I‘A meet- 
ingé‘l-Iuétias in the first one, objectibhs and 
discrepancies arose not only about accept; 
an‘ce in principle of the place of 'use, but 
also with regard to its vaguériess. Contrary

. 

to the conéept of place of we (which was 
identified inrthq reports. and discussions as 
place of allomtz'on as- interpreted in‘ the 
Mexican Model) the‘Brazilian representa- 
tivcs Proposed — as a principle-L‘th‘e Frite- 
rion of the place, from which payment: are 
made,- This original- position differs not 
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only, from the traditional source principle 
in the Latin American countries but also 
from the solutions of the Andean Agree- 
ments since in the latter the concept “Place 
where payments are made” is only applied 
when the place of the effective use cannot 
be determined. The fundamentals for this 
new Position are mainly practical ones, and 
they are exclusively meant to further the 
fiscal interest. It' was pointed out that the 
new position. “does nof involve risks of 
loosing revefiue”_ . . . as it “entirely' pre- 
serves the tax rights of the country apply- 
ing it”. On the other hand it was remarked 
that “the‘paying source principle offers the 
taxing p0wei‘ é' greater jurisdiction‘ than 
that derived from the economic use or 
allocation criterion, also since the location 
of the produdng source is defined actord- 
ing to objective facts, payment is a simpler 
administration principlge than the Previous- 
ly mentioned one” 8. 
Despite the criticism which might arise 
from consideration of the “place of pay- 
ment” concept as the principle for deter- 
mining the source instead of using it'as a 
mere assumption, as an observer of this 
Sé'cdrid Meeting; I should affirm that'this 
innovation did not meet any'support iii the 
other delegations. This fact was nét shown 
in the Final Report of the Meeting. 

323. Intereit, Difficulties of application 
As it was previously said, the agreements 
only determine the source principle with- 
out establishing any concessions or solu- 
tions for the difficulties in its application. 
This characteristic which obviously Will be 
an Obstacle for 'the unamended adoption of 
the Model _in the treaties'to be conéluded‘ 
with third countfies also affects the appli- 
cation. of 'the principle itself. Although the 

8.3171324] Report of the LAFTA Second Meefing, 
LAFTA/DTI/II (May 17, 1974), 12, 15. 
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source countries may withhold tax on the 
entire amounts of income transferred 
abroad,- it is certain that this Procedure 
transfers the tax burden to the debto: enter- 
prise. It.is well—known that the foreign 
lender will shift the tax to the borrower in 
order to avoid double taxation of his 
wealth. 
Consequently, it is incongruous to withhold 
tax 0n gr'oss income instead of on net in- 
come and to assess tax at rates applicable to 
estimated income so that the amount to be 
transferred is relatively small 9.. Therefore, 
the tax created by the developing country 
for imposing on the foreign lender, be- 
comes a tax on the domestic enterprises 
burdened by the taxation of the gross in- 
com'e'and an abusive assessment of the tax 
on an estimated income higher than the 
actual interest. 
These inequitable ‘consequences were raised 
in the LAFTA Second Meeting by the 
representatives of the countries of the An- 
dean Pact, Chile and Peru poidted out 
both circumstances, expressed their concern 
and. outlined some solutions especially for 
the case in which the country Where the 
capital was invested differs from the coun— 
try where -the investments an: effectively 
used. Implicitly, this-concern was in general 
shared by all the participants.

‘ 

The Final Report briefly refers to these 
problems and states that an agreement was 
reached recommending that the Secretariat 
prepare a document in which the applied 
criteria will .be analyzed so as to avoid the 
above~mentioned effects . . 

'10. 

3.4. Royalties A 

\ ' 

. A , 

The position is exactly the -_sa'me with res— 
pec't to the formulation of the principle, 
including 'diffigulties $imilar to those enl 
countered Wifh respect to' the applicétiod 
of .tax onrthe,gro,ss and the estimated in- 

come from interest. 
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AcCording to a generally held opinion in 
Latin America the concept of royalties is a 
strict one. Only‘ those “derived 'fxom the 
use of trademarks, patents, technical know-- 
ledge without patent or other intangible 
properties Of a similar nature” (art. '9) are 
considered as royalties. The rents corre- 
sponding “to the use of industrial; hom- 
mercial or scientific equipment, of for in- 
formation concerning 'industria1, commer— 
cial or scientific experience” are 'excluded‘ 
th'us- differing from Article 12 of' the 
'OECD Draft Déuble Taxation 'Conven- 
tion. ‘ 

. 

‘

4 

The Andean Agreements subject these ten; 
tals to the general regime, Without any 
specific solution in the'text. Income 9b- 
tained by ent'erprises of professional set"- 

Vices andfechnical assistance are Especially 
Considered in Article 1'4, which we will 
comment upon in paragraph 3.5.

V 

Naturally, the solution of the Agreements 
is an unusual one in the sense' that the r 

royalties corresponding to the operations 
foreseen in the law “will only be taxed” in 
the country Where the intangible properties 
wereused. »

' 

This is thg traditional ‘solution‘ in Latin 

. ~ u 
_

' 

9. A‘withholding tax a}: source of 40%" (which 
is normal in Latin America) corr'espondé_ to ap 
estimated amount of $ 66.66 in‘ caSe the net 
interest agreed upon fig 3» 100, Le. the Go‘vem- 
ment theg collects $ 66.66,instead of $ 40. This 
tax burden will exclusively be shifted to the 
domestic enterprise, as 'the creditor claims the 
total amount of the stipfilated interests, which is 
gross income' for him, subject to income 'tax'in 
his country. 

. 
. 

-
‘ 

10. Final Report oftbe LAFTA Second. Meeting, 
LAETA/DTI/II, (May. 17, 1974), 14. The'sug- 
gested solutions were ‘tb apply ‘a. 10w rate on the 
gross 'income-and to tax only the difference be- 
tween the interest in.the lender’s country market 
and the interest in the borrower’s market, which 
means a recognition of the tax right of the 
lender’s country: 

' ‘
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America and was contained in the Mexican 
Model of 1943. In its Commentaries it is 

recogniZed that this income is of a com- 
plex nature and may be differentiated ac-‘ 

{cording to the conditions in which it is 

acquired, since it can be classified as in- 
come~of a profession, enterprise or'capital. 
In the Commentaries it is pointed out that 
“following the principles of the immediate 
economic origin [the Model] applies a 
single rule according to which they [royal- 
ties] are taxed in~the country where the 
patent or other similar right is exploited”. 
In the LAFTA Meetings there was no 
doubt that the taxing power belongs to the 
source country. However, as was the case 
with interest, a discrepancy arose between 
the criterion of the 'economic use or allo- 
cation of the investment (supported by the 
majority of delegates), and the criterion of 
the country from which the payments are 
made.- 

35. Tee/mica] amifiame 
True to, the source principle, the Andean 
Agreements establish in their Article 14 
that “the income obtained by professional 
setviées and technical assistance enterprises 
will only be taxed in the member country 
in which those services were performed”. 
This solution was shared by the Latin 
American doctrine up to the preSentll. 
But in the LAFTA Second Meeting a fun- 
damental review was discussed which is 
interesting to analyze. 
To the traditional dilemma between the 
criterion of the country in which the actiwi» 
tiex are performed and the one of the 
country in which the se‘rw're: are rendered, 
a new position Was added, that of the place 
from which-the payments are made or 
sourcé of paymem as'it is called in LAFTA 
meetings. There wefe diverging opinions 
generally with respect to fiscal revenues. 
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The Final Report states that “with regard 
to the source criterion which recognizes the 
taxing power according to the Place in 
which the activities are performed”, it was 
pointed out that the principal inconven- 
ience.of the source criterion is specifically 
that the payments effected for technical 
assistance and other services rendered from 
abroad may not be taxed. Owing to the 
increasing use of those services by a part 
of LAFTA countries,‘it was agreed that 
emphasis must be given to the case of tech- 
nical assistanCe, to the amounts paid for 
such assistance and to the possibility offer- 
ed to the related enterprises to shift profits. 
The diverging opinions prevented the pre- 
sentation of a recommendation to the Secre- 
tariat for the “elaboration of a report about 
technical assistance, that would determine 
the amounts to be paid for those services 
by the LAFTA countries”. 
4. CRITICISM OF THE SOLUTIONS 
For us who support the source principle, 
the solutions of the Andean Agreements do 
not deserve serious criticism since the 
general solutions follow those of the most 
authoritative doctrine. 
The only objection that could be made 
relates to the imprecision of the term “use 
of the loan” for determining the location 
of the source with respect to interest. .The 
difficulties of applying the principle in 
some cases is generally recognized. Th-us, 

11. See Valdés Costa, Abuse: in Deductimz of 
Expenm Incurred Abroad, PAPERS AND RE- 
PORTS OF FIFTH CIAT GENERAL ASSEM- 
BLY (1971), which supported the opinions of 
Rubenz Gomes de Sousa of Argentina. 
.The Uruguayan legislation had accepted it up 
to 1974 and now it is considered taxable, ac- 
cording to a tax reform which may be considered 
to be somewhat inconsistent, since it does not 
tax interest. 
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assumptions concerning the debtor’s domi-h 
ciIe and the place from which payments 
are made have been adopted. 
But in addition to this diffiCulty of finding 
the location of the source, we belieVe that 
there is a certain confusion between the 
place of investment, (according .to the 
terminology of the Mexican Model) or- 

(according to the rterminoloy used in 
LAFTA Meetings) the place of allocation 
by the lender; and the place of the effective 
we of the loan by the borrower. 
In the Mexican official commentaries, as 
well as 'in the LAETA meetings, both con- 
cepts are —— erroneously, we might say, 
considered synonymous. 
Frequently, the place of investment or 
allocation and the place of effective use; 

coincide; but it is undeniable that in some 
cases they cannot coincide. In these cases 
it seems to us very clear that the country of 
investment or allocation by the lender must 
prevail, owing to the fact that the lender 
is the persc'm subject to tax under the law 
since he is the owner of the income. It 
cannot be the country in which. the Product 
of the loan is used by the borrower because 
he is here only a Withholding agent. Thus, 
the applicable legislation must be based on 
the principle of investment or allocation 
.and not on the effective use Principle. 
Major Criticisms can be leielled at the 
omission of the solution of problems of 
recognized importance, .especially those 
concerning the assessment of tax on interest 
and royalties. These technical Problems are 
intensified by the prevailing practice of the 
Latin American countries which compute 
their taxes on a gross and estimated income. 
It has to be taken into account that these 
points, which, as we have seen, are of con- 
cern to the Andean Pact countries, will be 
specially considered in the very near future. 
Nor do the agreements deal with the prob- 
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lem of interest arising from loans used to 
finance Purchases made abroad, which be- 
cause of its complexity deserves special 
regulation. In the LAFTA Second Meet- 
ing the prevalent opinion was that- such 
interest should be taxable in the source 
country.

‘ 

5 . INAL COMMENTS 

As we have said on other Occasions, the 
Andean Agreements constitute the most 
important and radical expression of the 
source principle as it has been expressed in 
Latin America. Thus, the Andean Agree, 
ments have had a Wide influence. 
However their possibilities of application 
are limited because of their radiCal ap- 
proach. to the [formulation of the source 
principle so as to exclude variations and 
because of their failure to Provide solutions 
for the problems of Practical application 
especially with reference to interest and 
royalties.

‘ 

We should say that the Model Convention 
is more than just a model canvention. It is 
rather a declaration of principles which the 
countries supporting the domicile or 
nationality criteria will not simply and ‘ 

easily accept. The model Convention will be“ 
useful only as a starting point for the re; 
ciprocal negotiations and concessions in- 

herent to any treaty. 
The evaluation of these agreements has .to 
be supplemented by the study which is be- 
ing conducted within the Wider frame of 
LAFTA. In these Meetings, interpretations 
and supplementary solutions are being 
worked out which will ghange the effects 
of the agreements. In general, from the 
results of the two first meetings of the 
Latin American governments it cambe fore- 
seen that the radical approach will incrgase 
Particularly concerning technigal‘ assistance
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and interest on deferred payments for 
purchases. 
On the other hand, the Second Meeting 
demonstrated the concern With the way the 
tax on interest is assessed. 
The radical approach of these agreements 
and of the Prevailing position in LAFTA 
falls into two categories. 
a) First, there is an interest in increasing 
the revenue which is undoubtedly an ob- 
jective which is repeatedly. mentioned in 
the considered reports and in the discus— 
sions as it can be easily verified in the two 
Fina-1 Reports. .Since the delegations are ex- 
clusively composed of government officials, 
this concern should not seem strange. 
b) Sécond, there is the fear — undoubt- 
edly well—based — of the Latin American 
tax administrations that large enterprises 
Which operate in the continent through 
branches and subsidiaries will attempt to 
evade or avoid taxes. A typical example of 
this was the subject selected for the V 
ACIAT Assembly held in Rio de Janéiro in 
1971 and the presentation formulated on 
that occasion by the Mexican delegation 12. 
Also, especially notable is the lack of in- 
'terest shown in fhe Agreements and the 
LAFTA Meetings in the negative 6 anemic 
effeéts' which a wide application of the 
source principle creates. Those negative 
etonomic effects are a consequence of the 
double taxation which unavoidably occurs 
in certain cases of payments of interest and 
royalties and Which will be increased with 
financing aid from abroad, if the ideas 
expounded by the Second Meeting grow 
in influence. Accepting that the transfer of 
capital find technology is'indispensable for 
economic development, it seems necessary 
to search'fbr tax instruments to promote 
such development and not to impede it by 
increasing the cost to the developing coun- 
tries.

‘ 
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This less than flexible characteristic of the 
Agreements and of" the LAFTA experts 
clashes With the position of many devel- 
oped countries which appear to be obsti- 
nate concerning certain problems which 
from the Latin American viewpoint should 
be resolved Without restrictions in favor of 
the developed countries. Such Problems 
exist with respect to dividends and royalties 
derived from business operations carried 
out in their countries, and with respect to 
the application of the tax sparing clauses 
which in Latin America is considered neces- 
sary for implementing a policy of economic 
incentives 13.

' 

This conflict of fiscal interests will have 
to yield to the. greater international intcjrest 
of promoting the development of the less 
developed countries, since this was the 
basic premise ECOSOC used in the crea— 
tion 9f the Group of Experts in 1967. The 
studies conducted by disinterested inter- 

national scientific organizations Will be of 
prime importance to the promotion of this 
international interest. In that sense, a great 
responsibility rests on IPA and other in- 
stitutions such as the Latin American Tax 
Law Institute, to rationally and objectively 
analyze these problems as any scientific 
institution should. 

12. A typical example of the defensive attitude 
of the Latin American Fiscal Administration is 

given in Hoyo, Fiscal mz’on in Payment: 
Abroad: Mexican Caxe,‘ PAPERS AND RE- 
PORTS. OF FIFTH CIAT GENERAL ASSEM: 
BLY (1971). 
13. The defense of the Latin American position 
on these specifichpoints can be found in Round 
Table Discussions, The Tax Spdring Clause a: 
an Inflmment to Promote Foreigfl Inven‘men} i7} 

Latin America, XXII IFA CONGRESS (1970); 
and in Valdés Costa, Latin American Poxilion 
on fire Problem. of .Tabc Agreements between 
Developed and Developing Countriex, 25 BULL. 
INT. FISCAL DOC. 283, Amsterdam; (1971).

4 
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JAM-ES S. HAUSMAN: 

THE ANDEAN PACT MODEL CONVENTION 
‘ 

AS VIEWED BY '

V THE CAPITAL EXPORTING NATIONS”r 
I have been asked to review the Andean 
model‘tax convention from the point of 
View 6f the capital exporting nations and, 
in particular, with' a View to discussing both 
its a'cceptability to the capital exporting 
natioqé and the difficultieé that may' be en- 
countered by individuals 'and corporations 
resident in those cbuntries deriving income 
from the Andean Pact countries. 
The most striking feature of the Proposed 
convention is the fact that it purports to 
allocate exclusive jurisdiction to tax on the 
basis of source. Undoubtedly this will cause 
the capital exporting nations to ask them- 
selves some fundamental questions. They' 
will be concerned whether they can justify 
agreeing to such a broad limitation on their 
power to tax when the limitation runs 
counted; to their own principles of taxation 
and international norms. My own conclu- 
sion is that the capital exporting nations 
will be most reluctant to do 50. 
One .must recognize that for the capital 
exporting nations ‘the taxation of world 
income has important and fundamental 
policy roots: It is often stated as an axiom 
of British justice that “equality is equity". 
Translated into tax terms, equity requires 
that all taxpayers be treated on an equal 
basis without regagd to, the source from 
which the income is derived. This is partic- 
ularly true ‘where progressivity is an essen- 
tial element in the tax system. 
we must also consider neutrality as an 
aspect of tax equity. The capital exporting 
nations are concerned lest their tax system 
serve to encourage the export of capital 
that might otherwise be allocated to the 
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advancement of their domestic economies. 
Put another way, the capital exporting 
countries wish to ensure that the export of 
capital and expertise is done‘ for economi‘c‘ 
and not tax reaSons. ~ 

'
' 

This faction of neutrality has taken on new 7 

significance in recent times as governments 
(everywhere seek to maintain favourabl‘ez 
balance of payments flov'vs and to generate 
employment and- development within their 
domestic economies. Observers will 'be 

aware that some industrialized countries 
are adopting some fairly stringent policy 
measures short of the imposition of foreign 
exchange controls_to encourage repatriation 
of pro’fits'and‘ to prevent the use of foreign 
corporations as a means to avoid‘domes'tic 
tax. If examples are necessary, I need go 
no further than to point to the policy of 
the Canadianv government as reflected in 
its rules regarding the' taxation of foreign 
accrual property income of foreign‘r‘affili- 
ates and the rules cohtained‘in sub-part f 
of the Internal Revenue .Code of the United 
States. 

' 

' -' 

The conciept of tax neutrality also neces- 
sarily implies that investment abroad must 
not be penalized by the domestic tax system. 
Consequently, 'in order to put foreign in- 
vestment on an equal: footing with‘domestic' 
investment, relief must :be' given within the 
domestic law for foreign taxes paid. This 
relief can take many forms, ranging from a 
direct credit for the taxcs paid abroad, to 

* This paper was submitted to the Andean Pact 
Seminar; Mexico Cify, September, 1974. x

99



ANDEAN PACT: CAPITAL EXPORTING NATIONS 

a deductibn for such gaxes, to a reduction 
in the rate of tax applicable to the foreign 
income and in rare cases, to a corfiplete 
exemption for the foreign source income. 
Thus, itlis fair to say that, generally speak- 

‘ ing, under their domestic laws the capital 
exporting countries recognize the Prior 
right of the developing countries to impose 
taxes on income arising there. 
The developing countries have their own 
concerns and’ seem not to be content with 
a situation whereby the industrialized na- 
tions yield to them only the primary right 
to taxiTh’e obtaining of development capi— 
tal and expertise from abroad on acceptable 
Vterms has a high priority in the developing 
nations. The Andean Pact countries ob- 
viously wish to have full control over the 
terms of investment in projects in their 
countries including the fiscal incidents 
thereof. In this way any tax that they may 

‘ forgive under incentive schemes they initi- 
ate will not turn out, in effect, to be trans- 
fers to a foreign treasury of the amount

‘ 

forgiven. In their View, their policies can 
only .be effective if the capital exporting 
nations not only yield the prior right to 
tax but also the exclusive right to tax 
profits arising in their jurisdictions. 
If “tax sparing” (as it is generally called) is 
to :be accepted by the capital exporting 
nations, it will have to be accepted as an 
exception to the neutrality concept. There 
is, I believe, a ggowing awareness in the 
industrialized world that national objectives 
must include the promotion of investment 
in the developing world. Coupled with this 
awareness is a recognition that a country 
has an interest in maintaining the competi- 
tive position of its international enterprises 
in relation to those baSed in jurisdictions 
[permitting tax sparing. 
This policy is reflected, for example, ‘in 
recent amendments to the Canadian taxa- 
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tion laws. Under Canadian law dividends 
paid by foreign affiliates out of business 
profits earned in a jurisdiction with which 
Canada has concluded a tax convention will 
be free from Canadian tax. Even in circum- 
stances Where Canada has not concluded a 
tax convention with the foreign juris- 

diction, there is relief from the ordinary 
“gross-up and credit.” rules for Projects ' 

undertaken before 1976 where profits earn- 
ed -by the foreign affiliate were subject to 
tax at a concessionary rate. In determining 
the Canadian foreign tax credit applicable 
to the Profits remitted as a dividend, the 
foreign affiliate will be “assumed” to have 
paid the normal rate of corporate tax pre- 
vailing in the jurisdiction of source. 
However, the concept of tax sparing does 
represent a radical departure from the 
ordinary rules and one can expect that 
many capital exporting countries will be 
very reluctant to yield on this issue. For 
example, many jurisdictions; now defer the 
imposition of domestic tax on busineés. in— 
come eamed abroad through foreign sub- 
sidiaries until those profits are repatriated 
as dividends. Many of these are bound to 
contend that indefinite deferral of tax re- 
presen 5 sufficient recognition of local in- 
centives. Moreover, it is unlikely that they 
would be willing to permit all forms of in- 
come to be sheltered from taxation in the 
home country. To do so would in effect 
permit the developing country to go into 
the tax haven business at the expense of 
the home country’s fisc. 
Accordingly, if tax sparing is to be recog- 
nized in treaty negotiations it will probably 
only be done on a selective basis even by 
those countries that give some recognition 
to tax sparing domestically. I think it un- 
likely that the developed countries would 
be willing to grant full exclusion of all 
forms of income derived from the other 
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contracting state in the manner contem- 
plated in the Andean model convention. 
They will probably maintain that such a 
broad limitation on the power to tax is just 
too imprecise a means to achieve the goal 
of tax sparing. 
The Andean Pact countries will also wish 
to be selective in their treaty negotiations 
to ensure that the effect of the treaty is to 
grant full tax sparing for local incentives. 
For example, it will be recognized that 
where under the law of the foreign con- 
tracting state the corporate tax is integrated 
with‘ tax imposed on shareholders, full “tax 
sparing” can only be achieved if a notional 
credit is given for the tax that is foregone 
in the country of source. Otherwise the tax 
forgiven by the host country and Protected 
from tax abroad by the Andean tax con— 
vention will only result in a deferral of tax 
abroad until the time when dividends are 
paid to shareholders. 
The concept of taxing income exclusively 
on the basis of source also has been defend- 
ed on the basis that it provides a practical 
and effective means for the avoidance of 
tax conflicts. This is Probably true where 
the contracting nations are closely associat- 
ed economically and the transactions be- 
tween them are numerous- and taxed by 
each jurisdiction in more or less the same 
way. 
However, for the most Part, the Andean 
Pact' members will not have close reciprocal 
economic ties with the capital exporting 
nations. Virtually all investment capital 
will flow only in one direction and the 
nature of the goods and services exchanged 
will differ substantially in their quantity 
and character. How then will the proposed 
tax convention operate to reduce the areas 
of tax conflict at the practical level? This 
is the question that persons dealing in the 
Andean Pact countries will certainly ask, 
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and are perfectly justified} in asking, of 
both contracting nations. 
Article 4th of the proposed Andean Tax 
Convention states as a general rule that the 
tax jurisdiction of each of the parties to the 
agreement is to be limited to the income 
arising in the contracting state “wherein 
the source of such income is situated”. The 
draft convention goes on to proyide that 
profits from business. activities will only 
be taxable by states “wherein such business 
activities have been undertaken” and then 
a list is provided of circumstances which 
will deem a business enterprise to have 
been carried on Within the territory. 
Let us consider a simple, but very common, 
example of an enterprise undertaken in one 
of the Andean Pact countries. After di’s- 

covery of a mineral deposit Within its“ter~ri~ 
tory, the government determines that it 

should be put into commercial production 
with the aid of a corporation from a capital 
exporting country. The arrangement. tails 

for the provision of “know-how” by the 
foreign corporation and it is hoped that 
when the mine is in Production it will add ‘ 

significantly to the exports of the Andeah 
Pact country. '

‘ 

In providing the necessary “know-how” 
the foreign corporation Will use technical 
material that it has developed in the home 
country, make certain on-site inspections, 
provide instruction at the site and encour- 
age visits by thg: representatives of the local 
enterprise to 'the corporation’s facilities 

abroad. When fees are ultimately paid for 
the services Provided, there is an immediate 
problem as to what is the source of the 
income under the treaty. Article 14th states 
that income of a business enterprise en‘- 

gaged in rendering technical assistance 
shall‘be taxable only by the contiacting 
state wherein such services or assistance are 
rendered. 
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Are the sgrvices considered to be rendered 
solely’in the host country since the benefit 
of the. assistance is to be enjoyed there? 
This was obviously not intended since the 
language of the article is clear to differ- 
entiate the place of use (as is the case in 
Articles 9th- and 10th) from the place 
Where the services are rendered. The some- 
what a‘mbigubus language employed in the 
concluding paragraph of Article 7th does 
not seem to be of assistance if the services 
are performed by Persons who are not in- 
dependent of the foreign corporation. Is it 
contemplated that the foreign corporation, 
is to keep a log setting out the time spent 
on the project and allocating that tithe 
geographically? If so, how can a reasonable 
judgment be made of the value of the 
particular services rendered in each country 
when attributing the incgme to each of. the 
contracting states?

‘ 

It is evident that in these circumstances the 
possibilities for double taxation are con.- 

sidezable. The avoidance of double taxation 
could only be achieved if the treaty con- 
tained clear rules to determine the place 

‘ Where, services are deemed to be rendered 
and how costs of rendering these services 
are to be allocated in determining the profit 
to be taxed by each jurisdiction. 
In considering the impact of the Proposed 
treaty on the taxation of technical services 
rendéred one cannot ignore the positionrof 
the employees from the foreign contracting 
state who deliVer the service. Under Article 
13th they will be taxable in the Andean 
Pact country for remuneration received in 
re‘spect of services rendered there without 
regard to how much they receive in respect 
thereofi or how long the employee_is in the 
jurisdiction. It is easy to imagine the hard- 
ship that such a rule will cause Where the 
foreigh cogporation we have been dis- 

cussing sends one employee to the mine 
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site for two or three days to assist with a 
technical problem. It is easy to characterize 
such a situation. as de minimis, but it occurs 
with such frequency that it should 'be faken 
into account to avoid having the need for 
local tax compliance prove to be an im- 
pediment to the effective delivery of ser- 
Vices. 

One would have. thought that the Andean 
Pact countries would wish to encourage the 
provision of technical'expertise. If such be 
the case, is it in their interest to assert such 
broad taxing powers in respect of those 

‘activities? Would it not be more in their 
interest to yield somewhat on the question 
of taxation in order to facilitate the free 
flow of needed expertise? This could be 
accomplished by clarifying the rules as to 
where the services are considered rendered 
as well as an amendment to Article 13th to 
exempt from local tax employees who are 
in the country for only short periods of 
time somewhat along the same lines as the 
exemption granted to employees of trans- 
portation companies engaged in inter- 
national traffic. 
Consider also the position of the foreign 
seller of the heavy equipment. to be used 
in the fesource facility. If the seller should 
sénd a representative or agent to review 
the requirements at the mine site or 0c- 
see installation of the equipment, then 
according to Article 7th the foreign seller 
will be considered to have carried on activi- 
ties in the Andean Pact country. The seller 
would likely therefore be considered to 
have undertaken activities in both contract- 
ing states for the purpose of the :treaty. 
Accordingly, under the concluding wofds 
of Article 7th of the treaty “the profits 
earned shall be attributed to such persons 
(Le. the representative), provided that said 
persons ...are totally independent from 
the business enterpriser” 
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It. i§ not clear What profit is to be attributed 
to the representative. Is the total profit on 
the sale 50 attributable or merely the profit 
reasonably allocable to the function per- 
formed by the representative in the local 
gountry? What is the effect of the proviso? 
Is it to exclude the possibility of attribution 
if the representative is not “totally in- 

dependent” with the result that the entire 
profit is taxable in the host. country? What 
are the‘ criteria that determine whether a 
representative is to be considered “totally 
independent” ? 

It seems that the rules dealing with the 
attribution of business income will require 
significant clarification. Again consider— 
ation should also be given to the advisa- 
bility of seeking .to tax the businéss profits 
of foreign enterprises with only casual con4 
nection with the jurisdiction. Not only will 
such a Policy cause dislocation as persons 
seek to avoid the rigours of the rules, but 
can only turn out to be an administrative 
headache to the host country in its attempts

‘ 

to determine the nature and extent of each- 
Person’s economic activity when visiting 
the country. 
This (leads to the question why the Andean 
Pact countries considered it advisable to 
deviate so widely from the concept of “per- 
manent establishment” in the OECD 
model. Firstly, on the purely pragmatié 
level, the permanent establishment require- 
ment has been widely accepted and as a 
result corporations have established pat- 

terns of operation which conform with 
these known rules. More importantly, the 
concept of a permanent establishment is not 
necessarily inconsistent with the taxation 
of business profits on the basis of‘ source, 
but merely limits the right to tax those 
profits where contact with a jurisdiction is 
tenuous or fleeting. The question Whether 
the definition of “permanent establish- 
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ment” contained in the OECD m'odel .is 

appropriate for dealings between the capital 
exporting and capital importing nations is 

Certainly open for debate. However it will 
probably be generally agreed that the right 
to tax should -be based on a substantiél 
economic nexus with the jurisdiction. This 
nexus is not only desirable on grounds of 
administrative convenience and basic fair- 
ness, but it provides a readily discernible 
point of reference for determining what 
Profit is properly allocable to the activity 
carried on in the host country. 
Those “activities that will be considered to 
.give rise to income having a source in the 
Andean Pact countries are set out in Article 
7th of the model convention and Some 
amendments could be introduced (partic— 
ularly to subparagraph (i)‘ and the con- 
cluding wo'rds of the Article) to make it 
clear that the connection contemplated 
thereunder'is to be, of a more stable nature. 
But doing so only solves the problem of 
identification. Some clear rules will also 
have to be in'cluded to determine him the 
profit atfributed to the hast country is to be 
measured. These could be contained in 
some provision in the Andean model 
similar in purpose to Article 7 of the 
OECD model. Presumably such a provision 
would make some attempt to define what 
Portion of the revenues and expenses r'e- 

sulting from the business activity under- 
taken in the hast country is allocable in 
determining the profits taxable there.

7 

These rules, of course, would have f‘ecipro— 
cal application and would nOt only operate 
for the benefit of enterprises of contracting

1 

states outside the Andean Pact area but 
would also assist in determining what por- 
tion of ‘the profit earned by enterprises of 
the Andean Pact Countries in the other 
compacting state is taxable there. Consider, 
for example, the resource facility that we
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have been discussing. Assume that when 
operations are under way, the corporation 
bperating the mine despatches a. sales re- 

presentative to the other contracting state 
to sell the product of the mine. The An- 
dean Pact couritry would feel quite justi- 

fiably aggrieved if all or a substantial part 
of the profits of the mining operations 
were taxed abroad because under the terms 
.of the tax confirention those profits were 
to be attributed to the sales‘ representative. 

In conclusion and in summary, I think it 
fair to say that many of the capital ex- 
porting nations reCOgnize that something 
more than a foreign tax credit in respeCt 
of foreign income is required to Permit the 
Andean Pact countries to have adequate 
control' over the fiscal incidents of invest- 
ment in their region; Nevertheless, the 
"capital exporting countries will be very 
reluctant to agree to allocate to the host 
.country the exclusive right to tax income 
from sources therein since doing so could 
hgwe adverse effects on the integrity of 
their own tax systems. 
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,The Andean model convention in its Pres- 
Ient form almost certainly will cause prob- 
lems for persons doing business in the 
Andean Pact countries. These problems 
will result essentially from the difficulties 
that will be encountered in identifying the 
source of income from a particular business 
activity and the failure of the model-con- 
vention t‘o‘ eXernpt from taxation the in- 

come derived from the host countty as a 
result of only casual connection with the 
jurisdiction. These Problems of course, can 
be alleviated by appropriate amendments 
to the model convention.

_ 

However, in addition, a policy will have 
.to be formulated for determining how the 
profit attributed to a contracting state is to 
be measured. This is an important and 
fundamental issue. However, this issue and 
others arising from the Andean model have 
been the subject of intensive study by such 
groups as the OECD and the United 
Nations and their work could prove to be 
a helpful source for those charged with the 
responsibility of resolving these matters. 
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ROGER E. ‘BERG JEAN-MICHEL TRON *: 
FRANCE: THE TAXE CONJONCTURELLE 

In an effort to fight the continuing inflag 
tionary spiral in France, the Govérnment 
had proposed a bill instituting a new anti- 
inflationary tax, the Mace conjomtzzrefle, 
which has now been enacted in modified 
form by the Parliament, Officially titled a 
“prélévement conjoncturel” (which can be 
roughly translated as an “extraordinary 
levy”) this tax is designed to induce busi- 
ness enterprises voluntarily to follow non- 
inflationary policies. 
The following discussion is based‘ on the 
text of the law as enacted. Further im- 
plementing decrees are envisioned which 
may clarify ambiguous points or matters of 
administration. 

I. BRIEF SUMMARY OF THE TAX 
The tax is designed to penalize those com- 
panies whose increases in prices exceed 
current rates of inflation ——— which, in other 
words, lead rather than follow the infla- 
tionary cycle. The central concept of the 
tax is the “Margin”. This is not, in fact a 
profit margin but is akin to the “value 
added” by the company, as that concept is 
used (with certain variations) in French 
tax law (zle. .for the value added tax, or 
TVA): the difference between gross reve- 
nues and the cost of goods and Services 
(excluding salaries), corrected for fluctua- 
tions in inventory. From this Margin the 
company would be expected to cover salary 
expense and depreciation on capital assets, 
and to realize profits, pay‘dividends, etc. 

By penalizing increases in Margin in succes- 
sive years (by. a 33%% tax on the adjusted 
Margin increase) it is hoped to cqntrol 
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simultaneously inflationary rises imWages 
and in profits which reflect themselves in 
excessiVe price increases. v 

Because the Margin includes labor costs 
and return on .capital, an. adjustment to 
the Margin Was? provided for in order to 
correct fOr variations in labor énd capital 
assets between the years being compared. 
If this were not done, a company, for 
example, whose .receipts' increased due to 
an iricre’ase in sales and hence Production

1 

(with an accompanying increase in employ- 
ment of labor) would‘ be penalized as in- 
flationary due solely to its increase in gross 
receipts, even if its prices remained stable. 
Similarly adjustments 'are permitted to 
allow for productivity gains and norm’al 
price and wage increases (some of which 
are government-sponsored) which are not 
within, or entirely within, the company’s 
control. As uniform percentages fixed in 
,advanCe by law are used for both. median 
productivity and most wage/price increases 
(combined into a single percentage «of either 
14.30% or 16% for 1975), the company 
is theoretically discouraged from granting 
inflationary wage increases and attempting 
to pass these on as price increases. Wage 
increaSes due to escalations in the minimum 
wage (SMIC) are, however, reflected in a 
separate adjustment. The Margin is also 
adjusted for operating losses in the Pre- 
ceding year, which are felt to distort ‘any 
comparison with a later, more profitable; 
year, for variations in the amount of bad 

* Mgssrs. Berg and Tron-are associated with the 
Paris office of Cleary, Gottlieb, Steen 8c Hamil- 
ton. 

' ' 
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debt write-offs, for new payroll or para.‘ 
fiscal charges and for fluctuations in re- 

serves established against increases in in- 

ventory prices. In addition, but for differ- 
ent reasons, a rough correction is made to' 
exclude all export results from the Margin 
(both of the current and reference year), 
since the tax is directed only at domestic 
inflationary behavior. 

Once these adjustments have been made, 
any remaining increase in Margin between 
the reference year (which may be either of 
the two prior years) and the tax year is 

‘ taxed at the rate of 33%%. The tax, how- 
ever, is paid currently in unequal quarterly 
installments (of 10%, 15%, 25% and 
30%, respectively). based on an estimate of 
the‘tax due for that year or on the tax paid 
in the prior year, at the option of the 

company; with a special system for cal- 

culating installments_ during 1975 if the 
prior Year’s tax is chosen as a basis. 

The tax is -to continue in effect until the 
rate of inflation, as measured by the con- 
sumer price index for manufactured Prod- 
ucts, has been reduced to an annual rate 

'below 6% over a period of three con- 

secutive months. At such time as the tax 
is abolished (or authorization to. collect it 

is not renewed by the parliament), all 

taxes previously paid are to be reimbursed 
in full, but such reimbursed amounts must 
be reinvested Within .two years of their 

receipt. ' 

A special tax commission is also to be 
established to provide relief in special 

gasesuThe returns to be filed in connection 
with ,the tax are .to be made available to the 
price control authorities, but the taxe con- 
ionc‘turelle is to be administered by the tax 
authorities. 

The tax is not deductible against corporate 
or commercial income taxes. 

1'06 

11’. DETAILED REVIEW 

(1) Duration: The (tax went into effect 
on January 1, 1975, With respect to fiscal 
years or portions thereof beginning on such 
date. It will be abolished by decree (arrété) 
of the Minister of the Economy and 
Finance on the first day of the month 
following three consecutive months during 
which the aggregate increase in the con- 
sumer price index for "manufactured Prod- 
ucts” has not exceeded 1.5%. However, 
authorization to collect the tax must be 
renewed each year by budget authorization. 

((2) Payment of Tax; Reimbursement: 
The tax is to be paid into a special account 
at the Bank of France, and will, upon 
abolition or nonrenewal of the tax, be fully 
reimbursed. However, the amounts reim— 
bursed must, within two years of‘ their 

receipt by the company, be applied to the 
financing of investments. 

(3) Companies Subject to the Tax: The 
law Proceeds on the theory that the econo- 
my is primarily influenced by the larger 
'enterprises. Accordingly, and in order to 

simplify administration, only the larger 

enterprises (some 15,000) are subject to 

,the tax. These are the companies (21) whose 
principal activity is the sale of goods or 
the furnishing of lodging, Whose gross 
revenues or annual receipts exclusive of 
TVA and equivalent taxes exceed 30 mil- 
lion francs (if they have 150 or fewer 
employees) or 10 million francs (if they 
have more than 150 employees), and (‘13) 

all other companies (e.g. service industries 

and professionals) Whose gross revenues or 
annual receipts exclusive of TVA and 
equivalent taxes exceed 8 million francs (if 
they have '150 or fewer employees) or 
5 million francs (if they have more thah 
150 employees). If an enterprise falls with- 
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in both categories (a) and (b), it is sdbject
I 

to the tax only if it, meets the 30/10 mil- 
lion franc test, unless its non-sales and 
non-lodging activities alone meet the 
8/5 million franc test. In the case of cor- 
porate groups, each majority-owned sub- 
sidiary will be subject to the tax if the 
parent company is subject to the tax, pro- 
vided that such subsidiary itself has a num- 
ber of employees or revenues or receipts 
in excess of half of those otherwise speci- 
fied (Le. 75 employees, 15/5 or 4/15 mil- 
lion francs).1 ' 

The revenues or receipts involved are those 
of the “tax year”, z'.e. the fiscal year with 
respect to which the tax is imposed; but for 
companies with fiscal years of other than 
12 months, gross revenues and annual re- 
ceipts must be restated on a 12-month 
basis. The rules for determining. the num- 
ber of employees are to be the same as 
those fixed with respect to the ni'andatory 
professional training program. If a com- 
Pany subject to the tax. in any tax year 
should fall below the qualifying flo‘ors 

(either as to gross revenues or number of 
employees) during the following fiscal 
year, it will nonetheless remain subject to 
the tax during the fiscal year in which 
such decrease in revenues or employees 
occurs. 

(4) Taxable Margin: The tax is imposed 
on the excess of the Margin for each fisCal 
year (the “tax year Margin”) over the 
adjusted Margin for the prior fiscal year 
or, if the company so elects during the first 

- three months of any fiscal year, over the 
adjusted Margin for the second prior'fiscal 
year (in either case referred to as the 
“reference Margin”). Where the tax and 
reference fiscal years differ in length, the 
reference year’s results must be restated to 
achieve equivalency.

‘ 

(21) Definition: The Margin is defined 
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as the difference-between the sums entéred 
under the following sets of headings on 
the company’s general operating and profit 
and loss accounts attached to its income tax 
return for the fiscal year: 
(i) sales and other income; inventory" at 
the dose of the year; rebates, alloWances 
and discounts obtéined (rz'floumex‘, Mimi: 
et remixes oétenzu); and “financial in- 
come” (prodzzz'is finan'cz'em, z'.e. investment 
income, finance charges, etc.) excluding; 
but only if the distributing entity is itself 
subject to the taxe coigjomturéll‘e or does 
not operate in France, that part of divi= 
dends received from subsidiaries which is 
deductible from taxable profits underflhe 
French parent-subsidiary regime, income 
received from joint ventures or partner- 
$hips (Le. from entities whose participants 
are directly taxed on their share of . profits), 
and income received from entities exempt 
from corporate income 'tax (the mbst im- 
portant one being the SICOMI, or real 
estate investment company); less 
(ii) inventory at the beginning of the 
year; purchases of material and goods; andl 
the following, to the extent deductible 
from taxable income: taxes and duties; 
outside labor, material and services; trans- 
portation and travelling; miscellaneous 
administrative expenses, excluding travel 
and entertainment expénses; “financial do‘ 

1. This last requirement was added in order to 
exclude small and medium-sized subsidiarieg 
from application of the tax. Strictly ,tead, only 
one of the tests must be met (Le. 75 employees 
or 5' or 1.5 million francs turnover). However, 
in practice it can be ekpected that 'the ambiguofis' 
text will be read as simply a cross-reference and 
that, accordingly, a subsidiary would be— Subject 
to the tax only if it had a turnover of the appli- 
cable of 15 or 4‘ million francs or, With more 
than 75 employees, of the applicable; of 5-or 1.5 
million francs. '

‘ 
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penses” (frank fimmz’ers); and amounts 
contributed to mandatory employee profit- 
s'haring Plans. 
Inventory must of course be valued 'by the 
same method at the opening and .close of 
the year. 
The‘ Margin, which represents, as noted 
above, the “value added” by an enterprise, 
is thus. essentially the difference between 
gross revenues and the cost of goods and 
services, adjusted for changes in inventory. 
From a somewhat different viewpoint, it 

can be seen to be a company’s cash HOW to 
which salary expense has been added back. 
It is from the amount labelled as “Margin” 
that the company will have to make pro- 
visions for salary expenses and depreci- 

ation, and should realize profits to be re- 
invested, retained or distributed. Accord- 

‘ 

ingly, by focusing on variations in the 
Margin, the tax is designed to limit simul- 
tanepusly inflafionary increases in wages 
and profits. 

(b) Export Reduction: The tax is appli— 
cable only to the domestic market. Accord~ 
ingly, the Margin as determined above is 

to be reduced by an amount equal to the 
percentage of the taxpayer’s gross revenues, 
exclusive of TVA and indirect taxes, real— 
iied from exports (including transactions 
treated as. exports for TVA purposes) and 
sales intended for export. This adjustment 
is, however, discretionary with each com- 
pany. 

(5) Special Rules for Banks and Insur- 
ance Companies: Because the accounts of 
financial and credit institutions and of in- 
surance companies are maintained in a 
fashion different from those of industrial 
and commercial companies, special provi- 

sions have been included for computing 
their gross revenues (for Purposes of de- 
termining applicability of the tax), Mars 
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gins and business devoted to export. See 
Part III below. For companies following 
yet other types of accounting systems for 
tax Purposes, a further law to this effect 

is envisioned. In all other respects, the pro- 
visions of the law are fully applicable to 
such enterprises. 

.(6) Corrections and Adjustments: Be- 
cause the Margin indudes provisions for 
wages, depreciation and investment, it will, 

if not corrected, penalize an enterprise 
Whose increased revenue covers an increase 
in employment (and hence salaries) or in- 
vestment (and hence depreciation charges) 
during the tax year, even though such 
action is clearly not. by itself inflationary. 
In addition, other special circumstances 
both of general impact (such as increases 
in the minimum wage or therinstitution of 
new payroll charges) and peculiar to each 
company (such as operating losses in the 
reference year, above-average productivity 
increases or increases of reserves) may af~ 
feet the variations in Margin without 
evidencing inflationary behavior on the 
part of the company. Hence, certain cor- 

rections and adjustments are necessary be- 
fore the tax base is determined. These 
include corrections for alterations in means 
of production (in plant or labor), for 
anticipated median productivity and Price 
increases, for reserves for Price fluctuations, 

for changes in domestic bad debt loss ex- 
perience, a separate correction for salary 

and related expenses resulting from mini- 
mum wage increases, and corrections for 
the prior year’s operating losses and the 
amount .of new payroll or parafiscal charges 
imposed subsequent to the reference year. 
The first three of these (means of pro- 
duction, median productivity and price in- 
creases) ate calculated as successive per- 

centage corrections of the domestic refer- 
ence Margin. The remaining adjustments 
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are absolute figures added to or subtracted 
from the resulting adjusted reference Mar- 
gin. In each case, however? the effect is 

to exclude permissible increases from the 
tax base. Only if these Permissible increases 
are exceeded does a taxe Icon/ommrelle be- 
come Payable. 
(i) Change in Means of Production: This 
correction takes into account changes in 
investment in plant and equipment and in 
total effective hours worked by the labor 
force. It consists of weighted percentage 
changes from the reference year to the tax 
year in plant and equipment and in effec- 
tive hours worked. In order to render the 
“hours worked” comparable as to skill and 
functiOn, the number of hours worked is 

itself to be weighted by a factor, as yet un- 
specified, taking into account the Evolution 
of qualifications within the company. The 
correction is calculated as: (percentage 
change in gross, Le. undepreciated, book 
value of depreciable capital assets at the 
close of each fiscal year) x (ratio, for tax 
year, of depreciation to depreciation plus 
personnel costs) plm (percentage change 
in effective aggregate hours worked during 
such fiscal years) x (ratio, for tax year, of 
(personnel costs to depreciation Plus per- 
sonnel costs). Each of these percentage 
changes Can be positive or negative. The 
algebraic sum of these weighted Percent- 
ages may also be either positive or negative. 
The domestic reference Margin is increased 
or decreased, as the case may be, by this 
resulting aggregate percentage adjustment 
for variations in plant and Iabon Sge ex- 
ample below. 
(ii) Anticipated Increases in Prices and 
Productivity: These adjustments take into 
account anticipated median gains in pro- 
ductivity and anticipated general price rand 
wage increases, in order that a company 
required or expected to increase its salaries, 
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for example to reflect both cost-offliving 
increases and productivity gains, will not- 
be thereby penalized. In, effect, Companies ‘ 

are penalized only for leading inflation, 
not for following it. These adjustments, 
rather than taking into account the varia- 
tions in each company, are fixed percent- 
ages to be established by law each year. 
(However, companies with greater-than- 
median productivity gains Will be entitled' 
to special relief from the Commission du 
Prélévement described below). In pgincfi- 

ple, the reference Margin, as; adjusted for 
changes in means of Production, is in- 

creased ‘by the productivity percentage 
established by law and the resulting ad- 
justed Margin is further increased by the 
price/wage percentage established by law. 
However, these two percentages have been 
combined for 1975 into a single percentage 
of 14.3% if fiscal 1974 is taken as a réfer- 
ence year 01: 16% if fiscal 1973 is 'used.2’ 

2. This seemingly anomal‘ous two-year figurge 
only 1.7% above that for a single year requires 
some explanation. The option t6 choose between 
the two prior years as a reference year was. in— 
cluded as a concession to companies (such as the 
automobile manufacturers in 1974) who experi- 
enc¢ one very bad year.

7 

If the following year shows marked~ improve- 
ment, the increase in Margin could be dis- 
proportionately large, although there is no 'in- 
flationary factor at work. For example, if the 
1973 Margin is 100, that for 1974 (a bad‘ year) 
is only 90, and ‘in 1975 it rises‘ to 110, the 
difference of 20 between 1974‘ and 1975 is mis- 
IEading and, it was felt, should not be fully 
taxed. Hence the option to use 1973 as 3. refer-. 
ence year instead. However, the Government 
argued, in effect, that a company in such a situa- 
tion could not have a normal three-year margin 
increase. Rather, if the company des’erved' special' 
treatment, it would be because the intervening 
yea: (1974) was abnormal and growth was not 
experienced. 
Accordingly, the two-year price/productivity in- 
dex was fixed at only 16%, rather than the 
approximately 30% which might be expected. 
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:(iii)- Reserves for Price Fluctuations: The 
reference Margin, as adjusted pursuant to 
(i) and '(ii) above, is to be increased or 
decreased, as the case may be, by any in- 
crease or decrease, respectively, of such a 
reserve on the company’s balance sheet as 
at the end of the tax year over that at the 
end of the reference year. This prevents the 
tax from depleting reserves established to 
.maintain purchasing power for inventory 
in the face of inflation in the following 
year. 

(iv) Bad Debt Losses: The reference 
Margin is to be increased or decreased by 
any increase or decrease from the reference 
year to the tax year in non—export bad debt 
losses written off by the company. 

(v) Minimum Wage Increases: This ad- 
justment, to be added to the reference 
Margin, is designed to avoid penalizing 
companies for salary increases resulting 
from compliance with the minimum wage 
law (SMIC), which is cost-of-living in- 

dexed. The adjustment, for ease of com- 
putation, is fixed at a uniform 5% of the 
aggregate of all salaries below 120% of 

‘the minimum wage? along with related 
charges. In effect, a yearly 5% increase in 
the minirmi‘m wage is assumed, While it is 
recognized that increases in the SMIC will 
nepessarily result in corresponding wage in- 
creases for employees paid at a level just 
above the minimum. 

(vi) Prior Yéar’s Operating-Losses: This 
adjustment is intended to avoid penalizing 
a company for attempting to recoup losses 
incurred .in the reference year or adjusting 
its prices (and hence its Margin) to avoid 
,such losses in the tax year. In order to 
eliminate the effect of such losses, the 
amount of operating losses incurred in' the 

k 

geferencé year (but not in excess of de- 
ductible losses for that year and exclusive 
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of prior year’s loss carry—forwards) are 
added to the reference Margin. However, 
in order to avoid 5 form of double count— 
ing, anyxeserves for bad debts established 
in the reference year which are written off 
in the tax year (and hence reflected in the 
bad debt loss adjustment) are to be sub- 
tracted from the operating losses taken into 
account here. 

(vii) New Payroll or Parafiscal Charges: 
This final adjustment is designed to take 
into account wholly new payroll charges, 
such as the proposed new fund for col- 
lective dismissals, or parafiscal charges 
(charge: pamfismles, z'.e., quasi- or non- 
statutory taxes) imposed on the companies 
by the Government. The reference Margin 
may be increased by the amount of new 
social or parafiscal charges imposed on the 
employer during the tax year but not the 
reference year. This adjustment refers only 

=,t0' Wholly new charges, not to an increase 
in existing rates. 

(7) Calculation of Tax Base -— Exam- 
ple: Assume a company subject to the tax 
with a total Margin (including exports) of 
F.8,500,000 in 1975 as against F.6,ooo,ooo 
in 1974. This company has chosen 1974 as 
its reference year rather than electing to 
use 1973. In 1975, 11% of its gross reve- 
nues were from export, as against 10% in 
1974. Therefore the domem'c Margins, 
which are the “Margins” for purposes of 
all subsequent corrections, are: 

1975: 
F. 8,500,000 —11=% (F. 8,500,000) 2 F. 7,565,000 

1974: 
F. 6,000,000 —10% (F. 6,000,000) 

I 

= F. 5,400,000 
(Note that if the percentage of the com 
pany’s revenues derived from exports, had 
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significantly decreased between 1974 and 
1975, the company could elect not to make 
the export reduction. In that case, the total 
Margins (including exports) would be 
_used‘ in all subsequent calculations. Eg. If 
exports represented 5% of gross revenues 
in 1975 as against 10% in 1974, the 
export-corrected Margins would be 
P. 8,075,000 and F; 5,400,000, respectively, 
for a difference (before other adjustments 
and cofrections) of F. 2,675,000. Without 
the export'correction, the difference was 
only F. 2,500,000, so that it would not be 
worthwhile to adjust for exports.)

' 

Further assume the following with respect 
to the‘ company: In 1974, it recorded 
200,000 hours worked and showed gross 
depreciable capital assets of E. 10 million 
on its balance'sheet. In 1975, it recorded 
only 180,000 hours worked, but had in- 

creased its gross depreciable capital assets 
to EU million. In 1975 its personnel 
costs were F. 4 million and depreciation 
was F. 2.5 million. Further, its wage and 
related charges in 1974 for its employees 
paid less than 120% of the SMIC amount- 
ed to F. 1,850,000. Although its social 
charges increased in 1975 (both as to rate 
and absolute amount), it paid no new 
Social or Parafiscal charges not also assessed 
in 1974. In expectation of further in- 

flation, it increased its reserves for in- 

ventory price increases in 1975 by 
F. 200,000 ovér 1974. In addition, its 1974 
deductible operating losses totalled 
F. 100,000; however, F. 20,000 of this loss 
consisted of a portion'ofa bad debt reserve 
set up in 1974 and finally written off in 
1975. In general, non-export bad debt 
write-offs ,totalled E41000 in 1975 as 
against F. 65,000 in 1974. 
(i) Change in Means of Production: 
Percentage increase in capital with respect 
to :: 
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1 5,000,000 — 10,000,000 
. 7 _ 3 _= + 50% 

10,000,000 . 

Relativ'e Weight of capital to labor in
_ 

1975 = 
2.5 million 2.5 

2.5 million + 4‘million 6.5 

Percentage increase in aggregate hours with 
respect to 1974 (disregarding the weight- 
ing factor for the quality of such hours, the, 
operation of which has not as yet been 
specified) 2 ’ 

180,000 ———- 200,000 — 10% 
200,000

~ 

Relative weight of labor to capital in 

1975 = 
4million 4 

2.5 million + 4 million: 6.5 ‘ 

Weighted algebraic sum of changes in 
capital and labor = 

2.5 
' 

4» 
<+.so%>~c—> + (+10%) (é) = 

6.5 6.5 

125%——40% +85% ——+—— = . : + 13.07% 
6.5 6.5 

‘ ' 

The reference Mafgin of F. 5,400,000 is 

therefore to be increased by 13.07%, or 
‘F. 705,780 = F. 6,105,780. 
(ii) Anticipated Increases in‘ Prices and 
Productivity Fixed for 1975, at 

+ 14.30% with respect to 1974. This per- 
centage is to be applied tovfurther increase 
the, 1974 Margin as already increased ’by 
the adjustment for means'of production, 
Le. by 14.30% X F. 6,105,780, 01' 

F. 873,126. 
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The Second adjusted. reference Margin is 

therefore F. 6,978,906. . 

(iii) Adjustment for Reserves for Price 
Fluctuations = + F. 200,000. 
(iv) Adjustment for Minimum Wage 
(SMIC) = 

,, 5% X F. 1,850,000 = F. 92,500. 
(v) Adjustment for Bad Debt Write- 
Offs : —F. 20,000. 
(Note that, because these losses decreased, 
this adjustment is negative and therefore 
[decreases the reference Margin). 
(vi) Adjustment for Prior Year’s Oper- 

, 
ating. Losses = F. 100,000 Zen the 
F. 20,000 reserve established in 1974 and 
written off in 1975' (and hence reflected 
in (v) above) = F. 80,000: V 

(vii) NeW' Payroll or Parafiscal Charges: 
None] -

‘ 

(viii) Adjusted 1974 (reference) Margin 
is therefore: (i 8: ii) F. 6,978,906 + (iii) 
F. 200,000 + (iv) 11,92,500 — (v) 
F. 20,000 + (vi) F. 80,000 + (vii) o = 
F. 7,331,406. 
(ix) The tax base for the Mace banjom; 
tu‘relle is the 1975 domestic Margin less 
the adjusted 1974 domestic Margin, to wit: 
‘ 

117,565,000 —— F. 7,331,406 = 
F. 155,594. 

(8) Rate of Tax: The rate is 33%;% of 
the tax 3base (i.e. domestic tax year Margin 
less adjusted reference Margin), and is 

fully_ reimbursablé as discussed in 
above.

I 

(9) Special Cases: If a cémpany can 
establish that the excess ‘Margin resulted 
directly, in whole or in part, from special 
economic or legal circumstances, with no 
inflationary character of its doing, it may 
obtain total or partial relief from the tax. 
Requests for relief are ‘to be addre'ssed to 
the Cowmiysion du Prélé’uement, which 
may also permit a delay in Paymént under 
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eXCeptional circumstances. Companies 
Whose increases in productivity exceed the 
norm may also obtain relief on an in- 

dividual basis from the Commim'on. 

-(10) Administration: The tax is to be 
administered by a Commim'on dz; Pre’le‘fle- 
mem‘ under the Minister of the Economy 
and Finance, on which business is to be 
represented. Petitions With respect to a tax 
year should be presented to the Commis- 
xz'on Within two months following the close 
of that fiscal year. The Commim'on must 
render its decision within two months, fail- 
ing which payment of the tax and install- 
ments due subsequent to the date of the 
petition will‘ be stayed without penalty 
until the decision is rendered. (If a petition 
is filed later than two months after the 
close of the tax year, it will still be heard, 
but the company will not be entitled to any 
hstay.) Decisions are to be supported by 
reasons. Appeal of decisions for exceeding 
the Powex; of the C ommz'mz'on may be taken 
to the Gomez"! d’Etmf. 

(11) Payment of Tax; Returns: The tax 
is to be Paid at the tax ofifice to which the 
company pays its income taxes. The tax 
must be settled before the end of the fourth 
month 'following the end of- each fiscal 
year. Within such time, every Company 
subject to the tax (whether or not any tax 
is due from it) must file a return with its 
tax office on a form to be prepared by the 
Ministry of the Economy and Finance. 
Companies subject to the tax must pay, 
within the month following the end of 
such calendar quarter, quarterly install; 
ments on the tax. Such installments are to 
be calculated either on the basis of the' tax 
estimated to be due for that tax year or on 
the basis of the prior year's tax. Whichever 
basis is chosen must be continued for the 
entire fiscal year and, unless notice of 
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change of election is given, for subsequent 
fiscal years. Under either election, the first 
quarter installment is to be 10% of such 
base amount, the second quarter 15%, the 
third quarter 25% and the fourth quarter 
30%. (If the fiscal year exceeds 12 months, 
additional equal quarterly installments ag- 
gregating the remaining 20% would be 
payable.) At the time-of final settlement of 
the tax (following the close of the fiscal 
year), any amounts remaining due must 
be Paid and any overpayments‘ will be re- 

’ 

imbursed to the company. Any installments 
which prove to have been underpaid will 
be subject to a penalty assessed at the rate 
of 15% of the short-fall. With respect to 
fiscal years commencing or in progress on 
January 1, 1975, companies electing to 
calculate installments on the basis of the 
prior year’s tax are to calculate such tax as 
if the tax had “been put into effect on 
January 1, 1974 (Le. on the increase in 
Margin between 1973 and 1974), using a 
percentage for anticipated price and pro- 
ductivity increases of 16%. 

(12) General Procedures: The tax will be 
treated as a tax on gross revenues for mat- 
ters of procedure, recovery, penalty, etc. 

(13) New and Dissolved Companies; 
Changes in Existing Companies: New 
companies, having no prior reference Mar- 
gin, will be subject to the tax only after 
12 months of operation. If a company is 
dissolved, the tax will become immediately 
payable for the period up to dissolution. 
In the case of corporate reorganizations 
(split-ups, mergers, etc.) or sales, the law 
basically attempts to maintain a. continuity 
of responsibility by the simplest means. 
The newly formed (z'.e. split-off, spun-off, 
acquiring, etc.) company or companies will 
be subject 'to the tax from the first fiscal 
year following the reorganization or sale, 
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provided (i) they meet the tests of the act 
(2.9. 30/10 million or 8/3 million francs), 
or (ii) even if those tests are not met, if 
one or more of the parent (Le. selling. 
splitting, acquired, etc.) companies sur— 

passed the applicable employee or gross 
revenue floors during the fiscal year pre- 
ceding the reorganization. In such case, in 
order to eliminate the effects of basis ad- 
justments upon reorganization or sale on ' 

the Margin correction for variations in 
capital assets, for the first fiscal year capi- 
tal assets transferred shall (for purposes of 
comparison with the prior year) be valued 
at their gross pre-transfer value. Where the 
newly formed company has no reference 
Margin, its reference Margin for the first 
fiscal year is to be deemed that, or the sum 
of those, attributable to the acquired oper- 
‘ations, of the Parent or selling company or 
companies, weighted in proportion to the 
gross value of the depreciable assets trans- 
ferred or retained by each parent. Similarly, 
for purposes of computing the variation in 
hours worked, the reference hours are to 
be calculated as the weighted sum of the 
total hours worked at each parent company, 
weighted in proportion to the percentage 
of the total assets transferred from each. 
For example, where two parents transfer 
respectively 20% and 70% of their assets 
to the new company, the new company’s 
first reference Margin will be equal to the 
sum of 20% of the first parent’s Margin 
and 70% of the second parent’s Margin. 
Similarly, its reference year’s hours worked 
will be deemed to be 20% of the hours 
worked at the first Parent plus 70% of the 
hours worked at ‘the second. For the «two 
parents or a‘ transferee company already in 
existence, the decrease or increase in per— 
sonnel and equipment will automatically 
be taken into-account by the adjustment for 
means of Production. 
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(14) .Miscellaneous: The laxe conjom- 
turelle is not itself deductible against cor- 
porate or commercial income taxes. Infor- 
mation on the amounts of tax due- from 
each company are to be communicated by 
the tax authorities to the price control 
authorities. Further implementing-decrees 
will be forthcoming from the Government. 

II'I‘. SPECIAL CASES: FINANCIAL 
INSTITUTIONS AND INSURANCE 
COMPANIES 

A. Pz'fiamz'al Invitations: 'For banks, 
other financial establishments, credit in- 
stitutions operating under special regula- 
tions and deferred credit enterprises, sepa- 
rate rules for determining gross revenues, 
Margins and the export reduction, as well 
as two special adjustments to the Margin, 
are set out. 
(1) Gross Revenues: Gross revenues (as 
used in determining applicability of the 
tax) is defined as including all receipts 
from clients, members and subscribers, 
reyenues from portfolio investments, in; 
come collected under lease-purchase ar- 
rangements, interest collected and other 
income. 
(2') Taxable Margin: The Margin is 

defined aé.the difference between the sums 
entered under the following sets of head- 
ings on the accounts: ' 

(a) banking income; net receipts, in the 
case of' deferred credit enterprises; reve- 
niles from Po'rtfolio investments, excluding, 
but only if the distributing entity is itself 
subject -to the tnxe conjomtmelle or does 
not operate in France, that part of divi- 
dends received from subsidiaries which is 

deductible from tax-able profits under the 
French parent-subsidiary regime, income 
received from joint ventures or partner- 
ships (~i.e. from entities Whose participants 
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are directly taxed on their share of profits), 
and income received from entities exempt 
from corporate income tax (the most im- 
portant one being the SICOMI, or real 
estate investment company); interest col— 
lected; income from lease—purchase arrange- 
ments; other income; and charges paid by 
members, in the case of deferred credit 
enterprises; less 

(b) banking expenses, commissions and 
interest paid; and the following, to the 
extent deductible from taxable income: 
taxes and duties; outside labor, material 
and services; transportation and travelling; 
commissions paid to finders of .new ac- 

counts, in the case of deferred credit enter- 
prises; miscellaneous administration ex- 
penses, excluding travel and entertainment 
expenses; interest on mandatory loans; in- 
terest on partners’ or shareholders’ current 
accounts; and amounts contributed to 
mandatory employee profit-sharing Plans. 
(5) Exports: In place of the export re- 
duction for commercial and industrial 
enterprises, financial institutions are per- 
mitted to exclude from their Margins only 
the proportionate part of their income 
attributable to -export financing (as op- 
posed to their income‘derived from foreign 
business). The Margin is to be reduced by 
an amount equal to the percentage of aver- 
age outstanding export credits as against 
all average outstanding credits over the 
fiscal year. This adjustment is also dis- 
cretionary with the enterprise. 
(4) Special Adjustments: Two special 
obligatory adjustments are provided for 
financial institutions: 

(i) The first adjustment is designed to 
compensate for distortions in the Margin 
=resulting from variations in infer-bank 
financing rates (zle. for short-term borrOW- 
ings by the institution to meet its own de- 
ficits or short—term placements by it of sur- 
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plus funds). The; tax year Margin is in- 

creased or decreased, as the case may be, 
by an amount equal to the product of (a) 
the average balance during the tax year of 
such financings effected on the money 
market, and (b) the difference between 
the Average interest rates on the market 
during the tax year and the reference year. 

' 

If the enterprise is a net borrower (z'.e. the 
average balance is a debit), the amount so 
calculated is added to the tax year Margin 
if interest rates have increased, deducted 
if interest rates have decreased. If the enter- 
prise is a net lender, the tax year Margin 
is increased in the case of falling interest 
rates and decreased in the case of rising 
interest rates. It should be noted that this 
adjustment is not intended to compensate 
financial institutions for borrowings made 
on a rising market, for the Margin already 
reflects commissions and interest paid. To 
the contrary, it is intended to neutralize the 
effect of variations in interest rates for 
inter-bank transactions, which would other- 
wise “distOrt” the Margin reflecting nor- 
mal loan and deposit transactions. 
(ii) The second adjustment is designed 
to compensate for variations in penalty 
reserve requirements with the Bank of 
France, pursuant to the credit restrictions 
enacted by Decree No. 70—109 of February 
5, 1970, as supplemented. As these reser— 
V65 must be placed interestefree with the 
Bank of France While the bank continues to 
bear the costs of financing such funds 
(costs reflected as deductions from the 
Margin), any increase in reserves will lower 
the Margin; correspondingly, relea'se of the 
reserves will increase the Margin by per- 
mitting the «bank‘to place such funds and 
thereby generate income. The Government 
felt that fluctuations in such reserves do 
not reflect, and may mask, the inflationary 
behavior at which the taxe conjommrelle 
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is directed. Accordingly, the tax year Mar- 
gin is to be decreased or increased, as the 
case Imay be, by an amount equal to the 
product of (a) the difference between such 
supplementary reserves maintained during, 
the reference and tax year, and (b) the 
average interestrates on the money market 
during the monthly periods for which such 
difference is determined. 

(5) Additional Matters: Additional im- 
plementing decrees are required to define 
the inter-bank transactions and interest rates 
refer-red to above, as well as, if necessary, 
special rules for institutions operating un- 
der special regulations engaged primarily 
in relending demand or short-term deposits 
over long terms. 

B. immune Companiex: For all insur- 

ance, capital insurance and reinsurance 
companies, additional separate provisiohs 
have been included for determining gross - 

revenues, Margins and the export reduc- 
tion and for valuing capital assets. 
(1) Gross Revenues: Gross revenues or 
receipts (as used in determining applica- ' 

bility of the tax) are defined as including 
the amount of Premiums charged 01: ac- 

cepted for reinsurance.
' 

(2) Tax-able Margin: The Margin is (lea 

fined as the difference between the sums 
entered under the following sets of head- 
ings on the accounts:

‘ 

(a) Premiums for the year, net of all Pre- 
miums paid for reinsurance, or, in the case . 

of life and capital insurance companies,~ 
premiums and related income net of can- 
cellations and all premiums paid' $01; re‘in—

. 

surance; in the case of life and capital 
insurance'compan-ies, mathematical reserves 
at the opening of the year and deferred 
dividends to insureds ( participation mix 
excédent: ale; exercicej mtérz'ezm) carried '_ 

forward into the fiscal year; financial in- 
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comc‘z, excluding, but only if the distri- 
bp‘tipg entity is itself subject to the taxe 
confomtzzrelle' or does not operate in Fran- 
ce, ,that part of dividends received from 
subsidiaries which is deductible from tax-— 

able profits under the French parent- 
subsidiary regime, income received from 
joint ventures or partnerships (Le. from 
entities Whose Participants are directly 
taxed on their share of profits), and income 
received from entities exempt from cor- 
porate income tax (the most important one 
being the SICOMI, or real estate invest- 
ment company); and other income; less 
(b) Services, expenses and losses for the 
year, net of all reinsurance; or, in' the case 
of life and capital insurance companies, 
losses and capital losses, net of all rein- 
surance; mathematical reserves at the close 
of the year, in the case of life and capital 
ins’u’ra-nce companies; as well as the follow— 
ing, to the‘ exteht deductible from taxable 
income: taxes and duties; outside labor, 
material and services; transportation and 
travelling; commissions paid to brokers; 
reinsurance brokerage and commissions; 
miscellaneous administrative expenses, ex- 
cluding travel and entertainment expenSes; 
investment charges and “financial ex- 
penses” (fraix finmzcz'en); interest credited 
on the reserve for deferred dividends to 
insureds; and amounts contributed to man- 
datory employee profit-sharing plans. 
(3) Exports: In place of the export re- 
duction .for industrial and commercial com- 
panies, in the case of insurance companies 
the Margin is‘ to be reduced in proportion 
to the foreign risks or \risks connected with 
international commerce insured by the 
company. This adjustment is discretionary. 
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These export risks are defined differently 
for different types of insurance; the amount 
of business associated with such risks is 

defined as: 
(i) in -the case of transportation in- 

surance: 
(x) for hull insurance and public lia— 

bility insurance, the total amount of Pre- 
miums. collected, net of reinsurance, Per- 
taining -to coverage of aircraft, ships hulls, 
rivenboats and commercial land vehicles 
used in international transport; 
(y) for cargo insurance, the total amount 
of premiums collected, net of reinsurance, 
reduced by a percentage to be established 
yearly by decree of the Ministry of the 
Economy and Finance designed to account 
for the volume of business devoted to inter- 
nal transportation. 
(ii) in the case of all other types of in- 
surance, the total amount of premiums col- 
lected, net of reinsurance, for coverage of 
risks located outside of France. 
(iii) in the case of reinsurance, all rein- 
surance premiums deriving from foreign 
insurers, reduced by the amount of further 
reinsurance passed off to_ foreign com- 
panies. 
(4) Capital Assets: The value of capital 
assets to be used in computing the adjust— 
ment for changes in means of production, 
as well as in corporate reorganizations, is 

to be the gross depreciable asset value, 
exclusive of real estate investments. The 
put-pose of this provision is to exclude 
assets held by insmrers as investmént's of 
premiums (technical reserves), which in 
reality constitute reserves against losses 
payable rather than a “means of produc- 
tlon”. ‘ 
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DEVELOPMENTS 't INTERNATIONAL TAXVLAW
" 

CANADA 
Highlights of the Budget Speech of November. 18, 1974 

THE OBJECTIVES 
The Canadian Finance Minister indicated 
seven essential objectives: 
1. To sustain economic demand; 
2. To provide a fiscal stimulus byafurther 

reduction of taxes rather than by an 
increase in Government expenditure; 

3. To restrict the growth of Government 
expenditure, particularly :that which 
does not contribute directly to the Pro- 
duction of goods and services or that 
which does not help the weaker tax- 
payers or directly moderate Price in— 

creases; 
4. To apply selective measures to support 

weak Points in the economy and to hold 
back on certain government projects; 

v 5. To ensure that Private capital invest- 
ment :emains st-rOng; 

6. To mitigate the effect of inflation on 
the weaker members of society; 

7. To consult with all sectors of the econo- 
my to develop a co-operative national 
effort to slow down increases in cost 
and prices. 

CHANGES IN THE MAY 6, 1974 
PROPOSALS 
The Finance Minister said in this connec- 
tion: 
. . .I have reviewed ’the May 6 proposals 
and concluded, in ,a spirit of accommoda- 
fion, that I should propose some‘ changes 
which would be helpful to both industry 
and to the provinces. 
Before discussing them, I would like to 
outline those Proposals which I made last 
May that I believe should not be changed. 
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_ 
be set at 50 per cent. 

Fir-st, I proposed that the national rat'e‘ of 
tax on, resource production Profits should 

Second, I Proposed that the special abate- 
ment of 15 points of federal tax in respect 
of mining production profits, which had 
been scheduled to come into effect in 1977, 
be applied immediately. The reSult of this 
special abatement was to reduce the federal 
rate of tax on mineral Production profits 
to 25 per cent. . 

Third, I proposed that automatic depletion 
be terminated immediately and‘ be replaced 
by the new system whereby depletion had 
to be earned. Furthermore, I proposed that 
depletion be permitted only up to 25 per 
cent of production profits as a deduction 
from itaxable income; the previous limit

' 

was 33% percent. 
‘

I 

Fourth, I proposed that royalties, taxes and 
other like payments to governments should 
no longs; be mecogniZed as a deduction in 
computing income for tax purposes. My 
reasons for this, action were described in 
the May 6 budget and I have 'eIa'bOrated 
upon them since. I am satisfied that this is ' 

a necessary step in order to avoid thc; 

erosion of the federal tax’ base. 
I have considered carefully permitting de- 
ductibility of royalties and I have concluded 
that this approach does not offer a practical 
solution.

‘ 

I acknowledge that royalties in respect of 
property rights have traditionally been- de- 
ductible as a business expense. However, 
in tax reform, we began the proceSs 0f 
disallowing certain income royalties in‘ the 
mineral field and substituting federal tax 
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abatements, Today, it is evident that a' 

royalty is no longer a royalty in the tradi- 
tional meaning of the word. There have 
emerged Various Provincial charges which 
are thinly disguised income taxes. 
Today provincial charges take many forms. 
They are no longer limited to flat charges 
against a, unit of production. Now there 
arevxprovincial charges that are determined 
by price, profit and volume. In addition, 
there are Provincial claims exercised 
through joint ventures and marketing 
“boards. In fact, there are so many kinds of 
provincial charges and claims that it would 
be virtually impossible to draft workable 
legislation which could distinguish between 
bona fide royalties, traditionally deductible, 
and other taxes and charges. 
That being so, we have chosen to disallow 
the deduction of all these levies and to 
make, rdom for the provinces by giving 
additional tax abatement. In this way, the 
provincial taxes and charges and the federal 
taxes will each be discrete and visible de- 
cisions, which each can take in the light of 
what vthey.know the other is doing, giving 
full recognitiOn to the needs of the in- 
du‘stries. 

Surely the goal is to find a compromise 
,which gives reasonable results in financial 
terms: to the Provinces, to the industries 
and to the federal government. This is 

what my proposals aim to do. 
I would like now to take up the May 
proposals *in which I am makihg major 
changes. 
First, in respect of oil and gas production 
profits, I proposed in May a new abate- 
ment of 10 :points of federal tax, resulting 
in a federal rate of 30 per cent. I believe 
«that a SO—Per-cent rate of federal tax is 

reasonable for the year 1974, given the 
current strong profitability and the healthy 
cash flow of the petroleum industry. 
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. . .-Clearly, if industry is to do the job that 
must be done, it will need adequate finan— 
cial resources and a prospect of a reason- 
able :return on its investment. For these 
compelling reasons, I propose that the 
federal rate of tax on pgtroleum produc- 

_.tion profits be reduced from 50 per cent 
in 1974 -to 28 per cent in 1975 and to 25 
per cent in 1976 and subsequent years. By 
1976, the federal rate on oil and gas Pro: 
duction Profits will be 25 per cent, the 
same as on mingeral production Profits. 
Second, Mr. Speaker, in the May 6 budget, 
I propqsed that the rate of write-off for 
,expenditures on exploration and develop- 
ment for both petroleum and minerals be 
geduced from 100 per cent to 50 Per cent. 
At that time, I felt that such a lower rate 
was more appropriate in the light of the 
existing circumstances of the natural re- 

source industries. However, I have been 
Persuaded by the arguments presented to 
me over the past several months by .both 
large and small companies that exploration 
in Canada is becoming ever more expensive 
and risky. It is difficult, particularly for 
smaller companies, to borrow exploration 
capital and, therefore, there is a heavy 
reliance on internally-generated funds. On 
the other hand, expenditures on develop- 
ment are more similar to the capital ex- 
penditures incurred by other industries. 
Hence, for both petroleum and minerals, 
I am proposing -to restore 100 per cent 
write-off for exploration expenditures, but 
to retain the proposed 30 per cent rate of 
write-off for development outlays. 

RESIDENTIAL CONSTRUCTION 
Mr. Speaker, for reasons already discussed, 
1 am particularly anxious to provide a quick 
and strong incentive to the construction of 
new rental housing units. I therefore pro— 
pose to relax for 21 «Period the rule whereby 
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capital cost allowance§ on rental construc- 
tion could not be charged against income 
from other sources. . 

Specifically, in respect of new, multiple- 
unit residential buildings for" rent, started 
between tonight and December 31, 1975, 
the capital cost allowance rule will not 
apply. This means that an owner of an 
eligible «rental unit will be permitted to 
deduct capital cost allowance against any 
source of income at any time. I am con— 
fident that this measure will attract a sig- 
nificant amount of private equity capital 
into the construction of new rental housing. 
The government is determined not to let 
housing construction drop to unduly low‘ 
levels. Measures proposed in the _May 
budget should make an effective contribu- 
tion to this end, and will be reintroduced. 
Additional programs by the Central Mort- 
gage and Housing Corporation have recent- 
1y been announced. This budget contains 
further major new ifiitiatives. 
Before I turn to a discussion of new re— 
sponses, let me recall to Members the 
measures announced last May. First, I pro- 
posed that the carrying costs on land await- 
ing development would not "be chargeable 
against other income, but could be taken 
into account only when the land was sold. 
My colleague, the Minister of State for 
Urban Affairs, and I have both listened 
carefully to the debate on the merits of 
this proposal. We are both persuaded that 
this measure will indeed assist in bringing 
more land onto the market more quickly. 
Hence, I propose to reintroduce this meas~ 
ure as originally announced. 
Second, in my last :budget I proposed to 
eliminate the sales tax on construction 
equipment and on materials used in muni- 
cipal water distribution systems. These sales 
tax reductions will become effective to- 
night. 
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Finally, in order to assist yOung ‘pgople in 
accumulating the capital lreqkuired for a 
down payment on a house, I announced 
last May, and I‘ want to reaffirm tonight, 
the introduction of a new savings. vehicle 
:0 be known as the Registered Homé 
Ownerships Savings Plan. I hope and ex- 
pect that the bulk of 'the savings lWir’rg 
into this plan will provide an important 
source of mortgage funds -to finance the 
construction of new housing We require in 
this country.

7 

Mr. Speaker, I believe that the foregoing 
is of itself a formidable and effectiVe range 
of Program, but I am no‘LCQntent to test 
there. Still more thrust is needed. 
The issue of the sales tax on building 
materials has long been the subject matter 
of debate in.this House. Up to now I have 
resisted reduction of this tax for two Prim 
.cipal reasons. First, it is a costly step and 
governments are always confronted with 
hard choices among competing priorities. 
Second, I was concerned that such a step 
would overstimulate an already strong 
demand. The housing picture,- however; has 
altered significantly in the last fewrmonths. 
As a result‘of these changed prospects, ‘I 

propose that, effective tonight, the rate of 
sales tax on building and construction 
materials be more than cut in half to 5 per“ 
cent. This measure will cost the federal 
government in a full year $450 milliOn. 
I am confident that this measure will add 
stimulus to the industry and will, at the 
same time, contribute to a moderation of 
prices for housing. 

CAPITAL INVESTMENT 
. . . The reduction in the sales tax on build- 
ing materials will help to sustain invest- 
ment in non-residential structurés and to 
exercise a similar moderating influence on 
prices in this sector. In a longer perspec- 
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tive, the economy should benefit from an 
enlarged industrial capacity and lower over- 
head costs. 
The transportation industry is a vital part 
of the infrastructure with which our econo- 
my must operate. But it is being exposed 
to cost pressures which are .both weakening 
its vitality and forcing it to translate these 

- cost Pressures into Price increases. These 
incréases in turn pyramid into cost increases 
throughout the economy. In an effort to 
.bring some relief to this situation, I am 
proposing to eliminate the federal sales tax 
on transportation equipment effective to- 

night. The equipment covered by this re- 

duction includes railway cars, large trucks 
and buses and commercial aircraft. It has 
an estimated annual market value of ap- 
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proXimately $1 billion and the cost of the 
tax reduction to the ‘federal government 
for a full year will be about $100 million. 
Finally, in the area of business investment, 
I Wish to announce the extension of a 
measure which has made a major contri- 
bution to the strong investment perform- 
ance, which is improving our productivity, 
enhancing supply, creating new jobs and 
helping to sustain the Canadian economy 

‘ 

at a time when the economies of many 
other nations are faltering. This measure is 
the taro-year write-off of expenditure on 
new machinery and equipment for manu- 
facturing and Processing in Canada, which 
is scheduled to expire at the end of the 
year. I am now proposing that it be ex- 
tended without a terminal date. 
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STRUKTURVERANDERUNGEN IM ARGENTINI- 
SCHEN AUSSENHANDEL UNTER DEM EINFLUSS 
DER EUROPAISCHEN HANDELSPOLITIK, 
by H. Sautter. Ernst Klett Verlag, “Stuttgart, 
,1973. 94 pp. 
Study of the basic changes of Argentina’s for- 
eign trade as affected by European trade poli- 
cies. (B 15422) 

A U S T R I A 
STEUERFREI? ABZUGSFAHIG? BEGUNSTIGT? 
Das Buch d'er Einkommensteuer- und Lohn— 
steuerbegfinstigungen unter Beriicksichtigung der 
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Fifth edition of monograph on the individual 
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_exemptions, deductions, and rglief provisions 
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(B 8602) 

B E L G I UM 
L’INFLUENCE DE L’INTEGRATION ET DE LA 
COOPERATION ECONOMIQUES INTERNATIO- 
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by C. Scailteur. Published in Chronique de poli- 
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Community with particular emphasis .on the tax 
on value added. (B 8612) 

BRAZIL 
AUSLANDSINVESTITIONEN IN BRASILIEN ; 

RECHTSGRUNDLAGEN UN D ERFAHRUNGEN, 
by H. Jolowicz. Ernst Klett Verlag, Stuttgart, 
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Study_on private investments in Brazil, written 
for prospective investors. (B 15419) 

DIE BESTEUERUNG ‘VON TOCHTERUNTER- 
NEHMEN IN BRASILIEN NACH DEUTSCHEM 
UND BRASILIANISCHEM‘ RECHT,

_ 

by E. Metzger. Ernst Klett Verlag, Stuttgart, 
1974. 182 pp.
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Study describing the taxation of German sub- 
sidiaries in Brazil viewed from both the German 
and Brazilian tax systems with consideration of 
problems arising from a possible double taxation 
treaty between Brazil and Germany. (B 15418) 

CANADA 
PROPERTY ASSESSMENT IN CANADA, 
by F. H. Finnis. Canadian Tax Foundation, 
Toronto, 1970. 124 pp., $2.50. 
Study designed to provide description of prop- 
erty assessment legislation, practices, and proce~ " 

dues in all provinces of Canada. (B 8530) 

CORPORATE MANAGEMENT TAX CONFER- 
ENCE 1974: 
Tax Aspects of Corporate Financing. 
Canadian Tax Foundation, Toronto, 1974. 175 
pp., $4.00. 
Texts of all papers and case studies on the sub- 
ject of Tax Aspects of Corporate Financing pre- 
sented at the one-day Canadiah Tax Foundation 
conference. (B 8505) ' 

E- E C 
TABLEAUX FISCAUX EUROPEENS: Tome III, 

by _P. Fontaneau. Les Cahiers‘ Fiscaux Europeens, 
Nice, 1974. _ . 

Loose-leaf publication providing comparative tax 
tables with respect to 'the provisions of‘ the tax 
on value added system in seven members of the 
»EEC (i.e., Belgium, France, Germany, Italy, 
Luxembourg, the Netherlands, and the United 
Kingdom). (B8679) 
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FRANCE 
FRENCH BUSINESS TAXATION, 
by, R. Roblot, e_d. by R. R. Pennington. Oyez 
Publishing, Ltd., London, 1974. 290 pp. Euro- 
pean Commercial Law Library, No. 2. 
General outline of the French tax .system divided 
into the following five main parts: taxation of 
the income of commercial undertakings; taxation 
of commercial transactions; taxation of capital 
transactiéns; taXation incidental to the condud: 
of a business and business undertakings; and 
administration of the tax system. (B 8560) 

. \ 

GERMAN FEDERAL ~REPUBLIC 
DIE LEISTUNGEN DER LENDER FUR DEN 
GEMEINDLICHBN FINANZAUSGLEICH, 

y 
by W. Heckt. Bonner Universit'aits-Buéhdrucke- 
rei, Bonn, 1974. 74 pp. Institut Finanzen und 
Steuem, H‘eft 105. 
Study on the financial assistance given by the 
German states to the municipalities. (B 8588) 

VERZEICHNIS 
1945-1974: 

Abgeschlossen am '1. Juli 1974. Carl Heymanns 
Verlag, Cologne, 1974. 559 pp. 
Register of publications arranged in two parts: 
by subject matter and in alphabetical order. 
(B 8596) 

DER VEROFFENTLICHUNGEN 

INDIA ' 

STEUERN 'IN INDIEN: 
gig Leitfaden ffir deutsche Investoren, Lizenz— 
geber und deutsches Personal in Indian. Indo- 
Getman Chamber of Commerce, Bombay,, 1974. 
61 pp., 25.———. 
This publication is designed to explain the tax 
system in India to German investors and German 

-pe’rsonn’el in India. (B 8526) 

INTERNATIONAL 
TAX HAVENS OF THE WORLD, 
by W. H. Diamond and D. B. DiamOnd. Mat- 
thew Bender and Company, New York, 1974. 

' Loose-leaf publication designed to provide a 
“comparison shopping guide” to tax havens. The 

,1 2'2 

introduction summarizes the key factors for 
selecting tax havens and is. followed by a de- 
scription of each tax haven. (B 8615‘) 

GRUNDY’S TAX HAVENS: A WORLD SURVEY 
3rd. ed., by M. Grundy. The Bodley Head, Ltd., 
London, 1974. 164 pp. 
Third revised edition of publication containing 
basic information on tax havens of the world. 
A final chapter on the quasi—havens is appended 
dealing with Barbados, Monaco, the Netherlands, 
Nauru, the Republic of Ireland, and the United 
Kingdom. (B 8613) 

I I 

REPUBLIC OF KOREA 
POTENTIAL INVESTMENT FIELDS IN KOREA. 
Economic Planning Board, Seoul, March 15, 
1974. 23 pp. 
_Annotated charts of potential investment pro- 
jects. (B 8501) 

STATISTICAL HANDBOOK OF KOREA, 1973. 

Economic Planning Board, Seoul, 1973. 144 pp. 
Informative guide to aid in understanding devel- 
opments in Korea through descriptive articles, 
statistical tables, charts, and pictures. (B 8502) 

TAX GUIDE FOR FOREIGN INVESTORS. 
Economic Planning Board.‘ Office of National 
Tax Administrators, Seoul, 1973. 155 pp. 
Guidebook explaining the general tax system 
covering national and local taxes and the assess- 
ment of taxes. Included are questions and ans- 
wers on foreign investment activities. (B8503) 

LATIN AMERICA 
DIE ENTWICKLUNGSHILFE DER BRD FUR 
LATEINAMERIKA ; 

Organisation, Ziele, Leistungen, by G. Kratoch- 
Wil. Ernst Klett Verlag, Stuttgart, 1973. 132 pp. 
Study of the German Federal Republic’s develop- 
ment aid to Latin America. '(B 15425) 

LATEINAMERIKA IN DER PRESSE, 
by M. Wfihlcke. Ernst Klett Verlag,‘ Stuttgart,

“ 

1973. 159 pp. , 

Study of information on Latin America appearing 
in the German language press in Europe. 
(B 15424) ‘ 
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lichkeit —, Recht des nightehelichen Kihdé§ ——- 
Exbrecht; Stand: ,Juni 1974. Bundesverw’altungs- 
amt, Cologne, 19.74. 16 ,pp.

_ 

Annex II to Morocco pamphlet in a seriqs de- 
signed to provide information for expatriates 
engaged in business a’ctivitiés and for immigrants 
in‘Moro'cco. This annex deals with .the position 
of women? Ichildren of illegitimate birth, rand the 
law of inhexitance. (B 105.80), - 

THE NETHERLANDS 
ALGEMENE ASPECTEN VAN ‘IN'KOM'VS‘TEN‘ UIT 
VERMOGEN, 

_ 

~ 

_ . 

Reusema.‘ Devente}, 1974. 54‘,pp. 
FED's FiScaIe Brochurgs. 
Study, analyzing the concept of income from 
capital. (38607) 

BEGROTINGSRUIMTB ‘EN ' BEGRQTINGS- 
TEKORI: ' ‘

- 

door de studiegroep. begrotingsruimte. Van 
Ggrcum 8: Comp., Assen, 1974, 135 pp. 
Publicatio'n Containing'five' reports prepared by 
thg special Study Group "on principles and' 
m"e"thc>'d's~ fér applying '& proSpective budget 
policy. '(B 8564) 

I

7 

‘P E‘ R-U 
S-TEUERN‘ IN’ PERUT; . 

gin Uberblick fiber die Steuqrgesetzgebung in 
Peru, einem Arihang fiber {iie Anrqdhnfing 
der auslialndis’then Steuer‘n in 3e": Buridesiépfibiik 
von K, Mohr, by M. Bel‘auhde. Deutsch-Petu- 
,anische Industrie- und Handelskam‘m'er, Lima, 
1974. 168 pp. 
Introdudory study explaining the tax éystém in 
Peru anvil-the system to promote investments in 
the industry sec-ton. (B 15420, 15437) _ 

R 0 MA N I'A 
RUMKNIEN; 
2. Beilage (Kurzfassungfi Eheschliessung- . 

Niederlassung~Staatsangehtirigkeit-Namenséinde- 
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‘ 

Second~ annex to pamphlet in '9. series designed' 
to provide innmatifoht expatriates engaged in 
business activities aid to immigrants in IROmariia. 
This 'gnnéx .deals with Wedding cogtmc’t; [domi- 
cile, nationality, anti change of name inriRO'gnag- 

nia. (B 8_533) , 
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' 

S‘RI LANKA ‘ 

’siRI LANKA'. .

. 

Mgrkblitter ffi; Auslandtiitigc -ur’1d‘ Auswapdérezt. 
Stand; Juni, 1974. BundeSVérwaltuugsamt: (30- ~ 

logne, 1974. 42 pp. 'r‘ ’ 

One pamphlet in ‘a s§ries rdesignedllto pggyiql‘e 

information for expatriates engagedriri bugine‘ss 
activities and for immigrants in, Ski Lam‘ka. 

(B 8532)
' 

SWITZERLAND 
RELATiONS ENTgE, L'IMpior sUR LLE'rgkfivgNti 
ET Ig'IMPoT SPECIAL PRAi’PA‘NT‘ GAINS 
IMMOBIjLIERs; ‘ '

' 

étude de droit suisse, by O. Courvoisiér. 1m- 
p‘rimerie des Rempafts,‘Yxfe;doh;j 1974-1291 pp: 
Thesis or; the gelation; betWeen ‘ifléo‘mg fa’x gnd 
capital' gains tax. Qri gains ‘défi'véd‘ {goth 
movables under SWiS'S tax 113W. (B8598) .
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U S S . . 

SOWJETISCHES PAIENT- UND- LIZENZREQHT‘: 
Niederschg'ift der Referatc imd Vortréigq auf- c‘letr'r 

Internationgl‘en‘ FachsymPOSifim Von} “19-22 Sep- 
tember 1972 in. K6111: 'Bu‘ndesstelle ffir AuSS‘en— 
handels’information, COIOgne, 1973., 507 pp. Bgnj 
desstelle 'fiit Ausseqhandelsinformation, Brim}; 47. 
Bfochure containing It'text', of, 1¢ctur¢s fhelii- iat- 

‘in‘terna'tional sympokium September 19-22, 1972;} 
in Cologne, on .pafgnt law‘ in thé Soviet Union. 
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TAXATiON‘ AND MULTINATIONAI, ENTER- 
PRISE, 

by J. F; Chown. Longman Group! ltd? London, 
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This book is designed fof the ihtérnatibngl 
businessman illustrating tax factors important in 
maximizing after tax profits, Special attention is 
giVen to acquisitions ‘across frontiers and inter— 
national financing. (B 8597) 
TAXATION: KEY ,T'o INCOME TAX 1974;75; 
78t‘haed., by M. Cooper and P. F. Hughes. 
Taxation Publishing Company, London, 1974. 
“247 pp. 
Annual quick-reference guide? to income as‘ 
aménded by Finance Act 1974. (B 8586/7) 
-TOLLEY’S CORPORATION TAX 1974-75, 

by D. E. 'Cox. Tolley Publishing Co., 
Croy'don, 1974.‘ 79 pp. 
Annual quick reference guide to corporatior‘l tax, 
Jupciatéti to include the Finance Act- 1974 and 
relevant case Iaw as of July 31,, 1974. (B 8582) 

Ltd., 

TOLLEY’S INCOME TAX 1974-75; 
59th ed., by D. E. Cox and E. L. Harvey. 
Tolley Publishing Co., A Ltd., Croydon, 1974.‘ 
231 'PP- 
Annual quick-reference guide to income tax, 
capital gains tax and the development gains tax, 
updated: to include the Finance Act 1974 and 

~ 
‘ 
réleVant case law as’ of July 31, 1974. (B 8581) 

“TAXATION; KEY To: DEVELOPMENT GAINS 
‘ AND FIRST LETTINGS; 
Financ‘e 'Ac't- 1974 Edition, by K. R., Tingley and 
P. F. Hughes; TaXation Publishing Co., Ltd., 
London, 1974. 166 pp., £2.75. 
Quic'k reference guide explaining the taxation 
of capital ‘gains arising from land transactions as 
introduced by the Fifiance Act 1974. (B 8529) 
BU'IfTERWQRTHS TAX HANDBOOK-z 
Income Tax, Corporation Tax.“Capital Gains 
Tax 1974-75.; .15th ed;, ed. by D. Roberts. 
Butterwgrth Co., Ltd., London, 1974. 
Annual.ma,ni1al containing the texts of the tax 
ads Operating in 1974-75 with respect to incOme, 
corporation, _and capital gains tax enactments. 
Pgovisions which do not relate to the‘yea: 
197445 ‘aire omitted. '(B 8606) 
GROSSBRIIANNIEN, 
1. Beilége; 5. Aufl._Stand: April, 1974. Bundes- 
verwaltungsamf, Cologne, 1974. 1_1 pp. 
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Annex I, fifth edition, of pamphlet in a series 
dcsigned to provide information to expatriatgs 
engaged in business activities and‘ to immigrants 
in tfie United Kingdom. (38536) 

UNITED STATES OF AMERICA 
VESCO; 
The Story of the Biggest Securities Fraud of 
Modern Times -.— The Looting of 105, by R. A. 
Hutchison. Praeger PublishersfiNew York, 1974. 
576 pp., $9.95. (B 8595) 

CASES AND_ MATERIALS ON FEDERAL INCOME 
TAXATION: 
2nd ed., by A. A. Kragen and J.‘ K. McNulty. 
Wést Publishing Co., St. Paul, 1974. 1191‘ pp, 
Second edition of introductory textbook far law 
students on federal income taxation, u'sing case 
law and problems. This book is intended to be 
used with Statutory provisions close at band; 
(B 8590) 

AMERICAN FEDERAL TAX REPORTS: 
second series, Vol. 35. Prentiqe Hall, Inc, Engle- 
wood Cliffs, 1974. 1654 pp. 
Unabridged federal and state court decisions 
arising under the féderal tax laws and reported 
in P—H Federal Taxes Reports during the first 
half of 1974. (B 8537)) 

1974 GUIDEBOOK TO LABOR RELATIONS.' 
Commerce Clearing Housc, Inc., Chicago,'1974.

, 

392 pp.
‘ 

Guidebook containing an explanation and, sum- 
mary of the general principles of labor relations 
law and the major rules deVeIoped under the 
statetes and decisions. (B 8589) 

,

‘ 

1975 MASTER TAX GUIDE. 
Commerce Clearing House, Inc, Chicago, 1974. 
543 pp. 
Annual guide providing explanations for pre- 
paration of 1974 Federal income tax returns. 
(B 8603)
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ARTICLES * 

PROF. DR. K. V. ANTAL*: 

PROCEDURAL ASPECTS OF TAX CASES 
IN THE NETHERLANDS“ 

The following survey deals only with the 
most important taxes being those which are 
fairly frequently the subject of legal pro- 
ceedings, i.e. income tax (including wage 
tax and dividend tax), net wealth tax and 
corporate income tax. Criminal law aspects 
of tax cases will not be discussed here nor 
will recovery by distress not appeals against 
such recdvery. 

Main Helge: in t/ae pmcedm'e: 
—~ one quasi-judicial instance (objection 

lodged with the tax inspector); 
—. two judicial instances: complaint to the 

Court-of Appeal (Gerechtsholf); appeal 
in cassation to the Supreme Court 
(Hoge Raad). 

A few figmes 
Note: these figures which are for 1967, 
only give a rough vindication of the situation 
and are not very exactg'they do, however? 
give an idea of the various ratios. The 
year 1967 is the last year for which infor- 
mation is available. 
1. final assessments to income 

tax 2,296,235 
2. objéctions against assessment 277,866 

(12.1% of 1.) 
3. complaints to the Court of 

Appeal 2,185 
(0.78% of 2.) 

4. appeals in cassation 88 
(4% of 3.) 

During the years 1968-1972 the Supreme 
Court dealt wit-h, on the average, 215 cases 
per yea-r. 
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No obligation to be legally reprexemed; 
virtually no £02m) duex 
A-ny taxpayer who so wishes can himself ‘ 

lodge a written obj’ection to his assessment 
and explain his obj'ectiOn in‘ person to the 
inspector. The same applies to- complaints 
to the Coufit of Appeal. He may also lodge 
an appeal in cassation with the Supreme 
Court. For this, representation by a lawyer 
or tax consultant is not necessary. Howeqef,‘. 
in oral argument before the Supreme Court, 
the taxpayer must be represented by a law- 
yer. He will not be liable to pay any court 
dues (“griffierechten” etc.) unless he goes 
into appeal in Cassation when he will be ' 

liable to Pay the small sum of Dfl. 10. A 
taxpayer can never be ordered to pay the 
costs of the pmc’eedings if he loses his cas¢.. 

iectz'om made to the z'izxpeqz‘or agaimt 
dilemma”; 
Before an appeal is made to the court, an 
objection to an assessment (to income tax, 
for instance) made by the inspector will, in 
general, be made in “quasi-judicial in- 
stance”. The same inspector who made "the 
assessment — and not a higher authority -—~ 
deals with the objection. There are virtually 
no formal requirements as to 'the form of 
the objection. It must be lodged within two. 
months from the date of ‘the notice of 
assessment and it must be in writihg. In 

* President of the Board of Trustees of the Inter- 
national Bureau of Fiscal Documentation. 
** Paper submitted at the IPA Benelux .tax 
seminar on May 3 and 4, 1974. 
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practice, it is usually in the form of a letter. 
The inspector will examine the whole 
assessment — not merely those points to 
which objection has been made —- and will 
then give his written decision. He may not 
increase the assessment. It is often the case 
that the inspector and the taxpayer have 
prior to this discussed the matter on the 
telephone or at a meeting. Either party can 
.take the initiative in this. If the parties 
have discussed the matter before the assess- 
ment is made and both parties therefore 
understand each other’s point of View, then 
this stage in the proceedings may be dis- 
penéed with and an appeal against rbhe 

assessment can be made directly to the 
Court of Appeal. The writ-ten consent of 
the inspect-or is required \for this. 

7 In a gregat many cases objections to assess- 
ments are made by tax consultants. In the 
Netherlands, entry to the profession is in 
no way restricted by law. The main reasons 
for the existence of the first stage in the 
proceedings, viz. objection to the inspector, 
are the prevention of. complaints being 
made to the Court of Appeal which are 
unfounded or Where it is unclear What the 
point it iséue is. 

Complaint to the Cour-t of Appeal 
There are five such courts in the Nether- 
lands. In civil and criminal cases they gen- 
erally act as the appeal court in appeals 
against decisions of the District Courts. The 
taxation division of the Court of Appeal 
is, however, the cou_rt of first instance in 
tax questions; it is also the last instance as ' 

far as questiops of fact are concerned. 
The taxpayer himself can lodge his appeal 
with ‘the Court of Appeal and he can also 
conduct his own pleadings before the court. 
There are more requirements as to the form 
of the complaint ——- which must :be in 
writing — than the form :of the objection 
1‘32 

to the inspector; the procedure in the Court 
of Appeal is, however, not very formal. It 
was the intention of the legislature that the 
taxpayer himself could be able to defend 
his interests before the court. 
If the appeal does not meet the required 
(and fairly simple) formalities the judge 
will Put the plaintiff right. He will point 
out to the plaintiff (or his tax consultant) 
What is missing and give him the chance to 
remedy this. 
Unlike the inspector when examining the 
objections to this assessment, the Court of 
Appeal will not look at the whole assess- 
ment but only at those points in it which 
are disputed. The court may not “deal with 
matters Which are not the subject of liti- 

gation”. 
The inspector and the plaintiff, are not 
obliged to stick to the points of views 
which they put forward during the previous 
quasi-judicial instance of the proceedings. 
In general, the only papers before the court 
are the taxpayer’s complaint initiating the 
proceedings and the inspector’s defense. 
These are also in the possession of the 
opposing party. - 

After the complaint has been lodged and 
’ answers thereto have been made.then the 

case will be heard by a judge sitting alone 
or three judges sitting together. Usually, 
there is only one session to which the public 
are not admitted. 
There are very few legal provisions as to on 
whom the burden of proof lies. In general, 
it, can be said that each person involved 
must make all reasonable contribution to 
the proof. , 

The court will decide on whom it is reason- 
able that the burden of proof should fall: 
To be more :coricrete, the court is not :bound 
by rules of evidence i.e., it is up to the 
court to choose what kind of proof it wan-ts, 
to decide What weight shall ‘be attached to 
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'the evidence presented and whether to 
accept it or not.

‘ 

The Court of Appeal delivers :a reasoned, 
written decision. The taxpayer must be 
able, on the :basis of the facts deter-mined 
therein and the legal decision based there- 
on, to decide whether to appeal in cassation 
While the Supreme Court must be able to 
check whether, on the :basis of those ‘facts, 
the law has been correctly applied. 

A p p e41 in taxmtz'on 
Either the taxpayer or the Minister (Secre- 
tary of State) of Finance (but not the in- 
spector) can lodge an appeal in cassation; 
in the case of the taxpayer court dues of 
‘Dfl. 10 Whill be payable. The fact that an 
appeal in cassat-ion is possible serves to 
promote unity of law and certainty as to its 
application. Appeal can be on the :basis of 
breach of legal provisions (with the excep- 4 

Hon of‘ foreign law) or on the ‘basis of a 
procedural error. 
There are rather more formal requirements 
for an appeal in cassation than for an action 
in the Court of Appeal. Furthermore, it is 
not possible, as it is in the case of a. com- 
plaint to the Court of Appeal, for errors in 
the appeal in cassation to be amended at 
the instance of the judge. 
Only laWyers may plead before the Supreme 
Court. Since not many lawyers in the 
Netherlands are specialists in tax law and 
since only a few tax consultants are also' 
lawyers, few cases are pleaded before the 
Supreme Court. 

Length of proceedingx in tax £4533 
' 

Quite a long time can elapse between the 
lodging of a tax return and the receipt of 
a final assessment. In general, a final assess- 
ment must be made within three years from 
the end of the tax year. It is difficult to be 
precise about the length of time which 
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elapses betwéen the lodging of an objection 
to the assessment and the decision by the 
inspector. In practice, this is generally be-_ 
tween a month and a year. 
It is even more difficult to be precise about 
the time which clapses between the lodging 
of a complaint with the Court 'of Appeal

' 

and that court’s decision. One of the 1 

reasons nfior this is that in some courts the 
backlog of work is bigger'tlhan in others. 
Besides, in one case a detailed examination 
of the facts may be necessary while in an— 
other only problems of a legal nature will 
be under discussion. Proceedings before the 
Supreme Court are generally not so lengthy. 
In principle, the facts have already been? 
determined and only questions of law 'haVe 
to «be decided. There is usually no oral 
argument in cases :béfore the" Supreme 
Court. A period of 4 to. 5 months is a 
reasonable estimate of the time taken for 
an appeal in cassa-tion to be decided. 
It appeared from a brief examination of a 
limited number of decisioris of the Supreme 
Court that the period Which elapsed be:- 

tween the end of the tax year and- the date 
of a decision by‘ the court varies between 
one and nine years; and a reasonable 
estimate of the average would seem to, be 
between 31/2 and 4 years. 
On‘ the basis of the figures available fer 
the years 1968 to 1972, the following 
statistics can be given. In that period the . 

Supreme Court made a total of 1079 deci- 
sions. The Minister (Secretary of State) 
won 545% of the appeals brought by him, 
While taxpayers had sucCess. in only 11 % of 
the appeals which they brought. 

Interpretation by the Supreme Court 
The issue of the way in which the Supreme 
Court interprets the law is complicated and 
comprehensive. Reference is méde to the 
national report prepared 'by the author of 
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this paper for the IFA Conference in Lon- 
don in 1965.1 
Accordingly, only a few points will be 
touched on here. ~ 

The decisions of the Supreme Court are of 
gr€at importance for practising lawyers. 
They are discussed critically in about 6 or 
8 different periodicals. This. constant stream 
of critical appreciation forces the Supreme 
Court to maintain its high standards. Dis- 
senting opinions are never published and 
theopinion of the court is reached in secret. 
Occasionally, the Supreme Court makes 
decisipps, which are at variance with Pre- 
vious decisions which they have made on 
the same point and this can cause problems 
for the legal profession. There is no rule 
of flare decixz'y. 
Although the main rule of interpretation is 
that the court must look at the text of the 
law they do not have to stick to it slavishly. 
The Parliamentary discuss-ions on the law 
are frequently looked at as an aid to inter- 

\ 
pretat’ion and also what is fair and reason- 
able. .

. 

In general, the law may be interpreted fair- 
ly fireely. Even exemptions from and ex- 
ceptions to general rules will be freely and 
not literally interpreted. There is no exam- 
ple to be found in case law of the applica— 
tion of the rule that in cases of doubt the 
taxpayer should Win. 

Tbe practical impoflmce of being able 
eaxz'ly to bring a can: before a tax court 

The fact that a tax case can easily be 
brought and this is the case since, inter zzlz'a, 
procedural law is not complicated and there 
are no court dues, the speed with which it 
is- dealt and the fact that the court tries to 
be fair and reasonable both towards the tax 
authorities and the taxpayer are factors of 
importance for the legislature, the tax 
authorities and the taxpayer. 
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The importance 7‘01' l/ae legislaturé. Cale 
law develop: alongxz'de the development 
of Joriezfy 

In a number of cases the legislature has 
refrained from making too detailed pro— 
visions or has used rather wide terms. As a 
result, in those cases the tax law has devel- 
oped through case law. Tax law has thus 
remained up to date Without statutory 
amendments being necessary. This can be 
seen from the following concrete example 
taken from case law. 
In the Netherlands a land tax is levied 
under a law of 1870. Article 25, 1(f) con- 
tains an exemption for “buildings used 
exclusively . . . -for the benefit of the 
general public”. In a decision of April 1, 
1959 (BNB 1959/179) the Supreme Court 
ruled on the question of Whether this ex- 
emption must be given for buildings be- 
longing to the Provincial electricity and 
water supply company. In 1870 legal opin- 
ion was that the company could not qualify 
for the exemption since profits were pro- 
duced from the use of the buildings. In 
‘1959 the Supreme Court gave the exemp- 
tion and stated that “little importance 
should be attached to what the legislature 
had in mind in 1870 since the concept “the 
benefit of the general public does not mean 
the same at ’every point in time and the 
scope of the exemption contained in that 
legal Provision should be determined in the 
light of current opinion at the time when 
it is applied”. 

Development of t/ae term "good bzm'new 
pmm'ce” in awe 14w 
An area that the legislature has to a great 
extent left to be developed through case 

1. Cahiers de droit fiscal international, Vol. 50a, 
pp. 192-207. 
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law is the determining of the Profit which 
is attributable to an enterprise in any partic- 
ular year. The statutory norm “goodwbusiL 
ness practice” is applied in determining 
this. (Art. 9 of the Income Tax Act). 
In its decision of May 8, 1957 (BNB 1957/ 
208) the Supreme Court stated that: “it - 

can be taken as a general rule that a‘ system 
of calculation of annual profits will be 
accepted by the tax authorities as being in 
accordance with good business practice if 
that system is based on What business eco- 
nomics regards as the correct way of ca1~ 
culating profits; however, exceptions are 
made to this rule not only when it would 
be in conflict with provisions of tax law 
but also when the application of .such rule 
would conflict with the general framework 
or principles of tax law whose application 
is in question.” 
The term “good business practice” has been 
of particular importance in the' develop- 
ment of a body of case law on the subject 
of valuation of inventory. While certain 
parts of these decisions are open to criti- 

cism, on the whole they are deserving of 
our admiration. Our admiration must be 
even greater when we realise that this is 

one of the most difficult subjects in the 
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field of business economics and that it is 
being dealt with not by a. group of econo— 
mists but by lawyers. 

Development of procedural law by the 
Supreme Court 
Another completely different field which 
has been developed by the Supreme 'Court 
—— since there were no detailed, statutory 
rules on the subject — is procedural law. 
Rules regarding the question of on whom 
the burden of proof should lie'and the con- 
duct of proceedings ,befOre; the Court of 
Appeal are to a great extent based on rules 
created by the Supreme Court and Which- 
-are unanimously held in high regard; 

T/ge importance for the tax autbofitz‘ey 
and the taxpayer 

'It is of great'i-mportance for both the ‘tax 
authorities and the taxpayer that there is 

such easy access to the tax courts ~+ this ‘ 

being, of course, in the first place the 
Court of Appcal. The taxpayer knows that 
he can appeal to experts who are u-rrbigsed 
and therefore objective. The tax authorities 
know that their decisions and. opinions arc‘ 
at all times subject to supervision from a 
higher authority.

4 
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G. THIMMAIAH *: 

UNIFORM INCOME TAX ARRANGEMENT 
’ IN AUSTRALIA ‘ 

In Australia, the state governments have 
only concuiz-gcnt taxing Powers whereas the 
Commonwealth government has both ex- 
clusive and concurrent taxing powers. This 
constitutional. arrangement in regard to the 
revenue raising powers of the Common- 
wealth and the states is at the root of the 
presently operating uniform income tax 
arrangement in Australia. It is an extra- 
con‘stitutional arrangement under which the 
state governments have rented out their 
concurrent power to tax incomes arising or 
accruing Within their respective boundaries, 
to the Commonwealth government in return 
fer some form'of compensatory grants to 

‘ begin with, (tax-reimbursement grants), 
which have now assumed equalization 
grants, (financial assistance grants). 

i. BACKGROUND OF THE PRESENT 
T'AX RENTAL ARRANGEMENT: 

Until the second World War both Common- 
‘ wealth and state governments were levying 
income tax of their own as they enjoyed 
concurrent PoWers. During the second 
World War the Commonwealth govern- 
ment, being responsible for defence, was 
hard pressed for more revenue to meet the 
defence needs. At the same time income 
fax was not uniformly tapped by all the 
state governments. Therefore, Sir Robert 
Menzies, then Prime Minister, realised that 
the Commonwealth government could raise 
substantial additional revenue‘ through 
uniform income tax rates if the states 
vacated it in return for compensatory pay- 
ments. But the states turned down this 

1.36 

Proposal and meanwhile Sir Robert Menzies 
lost power in the federal election. 
The Labour party which succeeded formed 
the government with Mr. Curtin as the 
Prime Minister. He took up Menzies’ pro- 
posal and appéin‘ted '3. Committee on“ uni- 
form taxation to examine the proposal and 
to recommend future course of action. This 
Committee found that the proposal 'was 

well conceived and recommended that the 
Commonwealth government should assume 
.full power to levy income tax exclusively 
during the period of war and a year there- 
after. The CommonWealth government 
placed these recommendations before the 
states in the 1942 Premiers’ Conference and 
Promised to 'vacate it after one year after 
war. These Proposals were turned down by 
the states. Notwithstanding this failure, the 
Commonwealth government passed legis- 

lation to transfer state income tax depart- 
ments along with their relevant records to 
the Commonwealth government’s juris- 

diction, and to make payment of Common- 
wealth income tax a priority over that of 
state income tax for the period of the 
duration of the war and a year thereafter. 
This legislation also provided for com- 
pensatory grants to reimburse to the states 
the average amount of revenue collected by 
each of them during the two years of 

* The author is Senior Fellow in Economics, In- 
stitute for Social and Economic Change, Banga- . 

lore, India. He Wishes to thank Mr. W. R. Lane, 
Department of Economics, University of Queens- 
land, Australia, for 'his comments on an earlier 
draft of this paper. 
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1939-40 and 1940-41. However, if some 
states were in need of additional revenue 
over and above these reimbursement grants, 
they were asked to apply for them to the 
Commonwealth Grants Commission. Fur- 
ther, the legislation disqualified, ,those states 
which continued to levy their income tax 
for reimbursement gra-nfs and also that the 
Commonwealth government would coni 
tifnue‘ to collect its oWn income tax from 
even such states. This legislation was chal- 
lenged by South Australia, Victoria, 
Queensland and Western Australia in the 
High Court. The High Court justified1 the 
Commonwealth legislation, but interpreted 
that the Commonwealth government could 
not take away the states" power to tax in- 
come by compulsion. :but may tempt them 
to transfer it in exchange for compensatory 
grants. Accordingly, the tax rental arrange- 
ment was implemented through disguised 
coercion by the Commonwealth govern- 
ment between 1942 and 1946. During this 
period most of the states except Victoria, 
received reimbursement grants equivalent 
to and in some cases more than what they 
would have otherwise raised from their 
respective taxable capacities. Tasmania, 
New South Wales and South Australia 
received roughly equivalent amounts Where- 
as Queensland and Western Australia re- 
ceived more than What they would have 
raised. However, Victoria receiVed relatively 
less on the basis of the revenue it was 
raising in 1939-40 and 1940-41 mainly 
because its rates were lower in relation~to 
a high taxable capacity.2 
After the war, Prime Minister Mr. Chiefly 
proposed to the states to continue this tax 
rental arrangement indefinitely on the 
ground that “displacement effect” after the 
war necessitated more expenditure on 
nation-wide welfare programmes. Besides, 
the advantages .flowirig from a nationally 
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administered incomg tax such as lower costs 
of administration, lower costs of tax pgyers’ 
compliance, minimum distbrtions in the 
allocation 0f resources and movement of 
trade and commerce, were also advanced to 
justify the continuation of uniform income 
tax. But the states were reluctant to agree 
for its continuation Partly because some 
affluent and politically powerful states like 
New South Wales and Vicforia were un- 
favourably affected by tax ‘rei-rnbursement 
grants and partly because other states feared 
losing their concurrent power of income 
tax for ever. HOWever, in order to satisfy 
Victoria, the then Prime Minister Proposed 
to increase the grant by taking into account 
growth of population from July 1947 and 
half of the percentage increase in the lével 
of average wages per annum over the level 
in 1946-47. Ultimately the state Under 
Treasurers were asked to propose a formula 
of distribution. Accordingly, they devel- 
oped an ingenious formula to satisfy all the 
states in the following way: The amount of 
grant for a state wag to be equivalent to 
the product of: ' 

(13+4a) (p+l+1/2m+‘1/2n) 

Where p :estimated population of that state 
at the beginning ,of the year. 

a=number of children in the age 
group 5-15 years (inclusive). 

1: persons living in areas with den- 
sity of less than One person per 
square mile. 

111 = persons living ifl areas with den- 
sity of between One and two 
persons per square mile; 

1. See Geoffrey Sawer, Gaye! on live Comtimtiox -. 

of the Commonwealth of Amtrak). 
2. James A. Maxwell, Commanweztlt‘la-Stdte 
Financial Relations in Awm'zlia, Melbourne 
University "Press, (Melbourne: 1967), p-. .6. ‘

- 
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n: persons living in areas with den- 
sity of between two and three 
persons pef square mile, and 

4: four times the number of school 
children (a) above, was added to 
the total population on the as- 

sumption that the cost of educa- 
tion per school child in .a year 
was equivalent to four times the 
cqst of providing social services 
for an adult.3 

It is necessary to emphasize here the arbi- 
trariness of this formula. As Prof. James 
A. Maxwell has put it, “The whole awk- 
ward formula was the pragmatic result of 
hasty‘ negotiations to defise something 
acceptable to all the states.” 4 The abrupt 
switch over to :such an ingenious formula 
was unacceptable to the states which were 
favoured by previous war-time distribution 
arrangement. 
Hence, another transitory formula was 
devised under which in the initial two years 
of 1946-47 and 1947-48 the basis of distri- 
bution was agreed annually in terms of 
some acceptable percentage of war-time re- 
imbursement grants and from 1948-49 the 
weight of adjusted population in the share 
of each state was to grow by one-tenth each 
year so that by 195768 the distribution 
would be Wholly on the basis of adjusted 
populatibn of each state. But in actual Prac- 
tice, the amount of reimbursement grant 
received by each state exceeded What it 

would“ have received under the combined 
formula. Yet, the change (on paper) in the 
formula was made only once in 1948 when 
the full percentage increase in wage rate 
was taken into account for determining the 
total amount of reimbursement grants. This 
"change was made only on paper because, 
“While holding firmly to the formula, 
Commonwealth government made ad hoc‘ 

annual additions to thé reimbursements on 
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a ho’teh-potch basis, and" also frequently 
a1téred the baisis of distribution of these 
additions.” 5 This was evident from the fact 
that the “Under Treasurers brought for- 
ward a table showing five bases of distri- 
bution which in some form, had been in 
usage for the supplenrlents”.6 On top of 
this, the name “tax reimbursement implied 
that each state should receive, on a uniform 
basis, the relevant revenues collected within 
borders. And yet these revenues were, 
through the formula, distributed according 
to a crude measure of need”.7 
Ultimately, all these 44? 170: arrangements 
based on Political expediency made the 
continuation of uniform income tax after 
the war an election issue. And the Labour 
Party which was responsible for this ar— 

rangement was defeated in 1949 federal 
election 'and the Lirbfiral-Country Party 
coalition assumed Power under the Prime 
Ministership of Sir Robert Menzies. He 
realised the political value of the uniform 
income tax arrangement and tried to ap- 
pease the state governments to Win their 
goodwill. In keeping with democratic pro- 
cess of decision making, a committee con- 
siéting of the Secretary of the Common— 
wealth Treasury and Under Treasurers of 
the states was constituted in 1950 to pre- 
pare a technical report on all aspects of the. 
i§sue for future Policy formulation. 
The Committee submitted many interim 
'reports and its final report was submitted 
in 1953. The recommendations of the Com- 
mittee represented mainly the views of the 
Commonwealth Treasury, and those of the 

3. 15121., p. 7. 
4. Ibid. 
5. Mid” p. 9. 
6. 112241. 

7. Mid. 
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states were couched in doubts and qugs- 
tions.8 
In any case, the technical report supported 
the continuation of the scheme on the 
grounds of administrative efficiency, econ- 
omy in collection and compliance, and put- 
ting an effective fiscal policy tool in the 
hands of the Commonwealth government 
for managing the national economy. 
Though these arguments were convincing, 
some states like Victoria were keen on get- 
ting their income tax power back. Hence 
Victoria challenged the uniform income tax 
legislation in the High Court on the 
grounds that: (i) the power of the Com- 
monwealth government to make tax re- 
imbursement grants conditional upon the 
states not levying income tax was uncon- 
stitutional and (ii) the Commonwealth 
government’s power to provide an absolute 
priority for Payment of Commonwealth 
government’s income tax over income taxes 
levied by the states was also unconstitu- 
tional. In November 1956, the High Court 
ruled unanimously that the condition at- 

taching to the tax reimbursement grants 
that the states should not levy income tax 
was constitutionally valid as it was an act 
of only tempting and not compulsion, and 
by a majority of four to three ruled that 
the provision of Commonwealth legislation 
making Priority of payment of Common- 
wealth govemment’s tax over states was 
invalid?

‘ 

2. LATER DEVELOPMENTS IN 
" UNIFORM INCOME TAX: ' 

By the time this second judicial episode 
was over in 1959, the 01d arrangement of 
uniform income tax came up for renewal. 
In that year Queensland and Victoria staged 
a drama enacting the theme of financial dis- 
ability as a result of inadequate reimburse- 
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vment grants, and threatened tofiapply for 
special grants. The Commonwealth govern-M 
ment which Was thinking of gradually ‘ 

liquidating special grants and hence the 
Commonwealth Grants Commission, was 
alarmed by this move which mean-t expan- 
sion of special grants and Extension of the 
life of the Commonwealth Grants Commis- 
sion. In an attempt to halt this trend and 
also to appease the aggrieved state 9f Vic‘- 
toria, the total amount of reimbursement 
grant was increased-Since these grants came 
to be distributed on the basis which fa- 
voured poorer and sparsely populated 
states, the name of the grant; was changed 
to financial assistance grants. 
Besides, the 1959 agreement included cer- 
tain fundamental changes too. The arrange- 
ment was aimed at (i) merging the large 
grants which were then being made to 
supplement the tax reimbursement grants 
and to devise a more liberal formula which 
would avoid the necessity for suppl'emene 
tary grants, (ii) reducing the number’ of 
states applying for special grants in future 
to two, and (iii) arriving at a more gener- 
ally acceptable basis of diétributing the 
financial assistance grants among the states. 
These aims were achieved by increasing the 
amount of financial assistance granté made 
to each state in 1959-60 by the sum of the 
percentage annua‘l increase in each state’s 
population and the percentage annual in« 
crease in the average wages for Australia 
as a whole. In addition to these “growth 

8. See for details Report on Cammonwmltb-S'tzzte 
Findmial Relations, Commomflealtb and State 
Tregmry Office”, (14th August 1951), and 
Resumption: of Income Tax by the Staten Report 
by Commoizweallb and State Treasury Officers,“ 
(19th January 1953). 
9. See for details Commonwealth Payment: 1001‘ 
for the .rtatex, 1967-68, Commonwealth of Austra- 
lia, (Canberra: 1967), p. 69. 
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factors”, with a View to assisting the states “The Premiers adhere unanimously and 
to improve the standard and range of ser- firmly to the View that the general pur- 
Vices provided by them, it was proposed to pose Commonwealth payments to the 
introduce a “betterment factor” equal to states are income tax reimbursement pay- 
ten per cent of the increase in the average ments and that the nexus between the pay— 
Wage in the year. In View of the embarrass— ments and the income tax revenue yields 
ment which it had to face While renewing must ‘be restored. 
‘the agreement, the Commonwealth govern- 
ment made the 1959 agreement to con- 
tinue for six years till 1965. These Pro- 
posals were accepted by the states as they 
provided additional amounts of grants for 
each state. 

We are convinced that the present finan- 
cial problems of the states stem from the 
loss of access to income tax as their major 
source of revenue and from the parallel 
loss of the nexus between the yield of in- 
come tax and the Commonwealth re- 

But by 1965 when the 1959 agreement imbursement payments. 
bame up for review and renewal, Victoria 
had Publicised its desire to levy a marginal 
income tax. This proposal was rejected not 
only by the Commonwealth government 
but also by other states. However, a new 
agreement for a period of five years was 
conduded. This new agreement increased 
the number of betterment factors to two by 

“Not only do we believe that the states 
must have an access to revenues with the 
flexibility and growth features of income 
tax, but we accept that the states must: take 
direct responsibility for raising a sub- 
stantial proportion of their revenue re- 

quirements by means of Income tax. 

“ 
including percentage increases in both “It is proposed that the process of 
wagqs and in population in the year. And restoring the nexus between state revenues 
the distribution formula was made ‘to pro— and income tax yields should be developed 
vide for 20 per cent increase in each of in two steps: 
these two betterment factors. Besides, some 
additional adjustments were made for , 

Queensland and Victoria which had suffer- mfe from lst July 1970 the Present tax 
ed on account of their decision to abstain relmbursemént gm?“ 5m?” be amended 
from applying for special grants. This adequately Increasmg then: .base and by 
agreement lasted for five years till 1970. adoptmg a new System of Increases upon 

that base to conform th the rate of 
In the 1970 Premiers’ Conference, the growth in the yield of income taxation 
Premiers of the six states presented a united assessed upon a constant rate schedule. 
memorandum placing their views on the (2) Second, the Commonwealth and state 
whole systém of Commonwealth-State Treasury Officers be instructed to devise a 

(1) First, as a transitional measure opera- 

_ fiscal arrangements in a right perspective, scheme whereby the states shall have 
and suggested some alternatives which were access to income tax broadly along the 
6bviously advantageous to the states. In re— lines of the system Presently operating in 
gard to the uni-form income tax arrange~ Canada, for implementation as soon as 
ment they proposed a long-term as well as practicable and preferably from lst July 
a transitional scheme in the following 1971. Such a scheme would have to be 
words: 

7 

one adapted to Australian circumstances 
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and to the recognised needs of \the less 
populous states.” 1° 

These schemes, apart from their supposed 
advantages, indicated two other character- 
istics. One, they indicated the unity of all 
the state governments in their financial 
bargaining process with the Commonwealth 
government which was absent in 1965 
when other states opposed Victoria’s mar- 
ginal income tax proposal. Their unity in 
1970 strengthened their bargaining capa- 
city. T-WO, they indicated their resourceful- 
ness in suggesting some alternatives While 
expressing their common dissatisfaction 
with the existing scheme. However, even 
in 1970 Premiers’ Conference all the Pre- 
miers were not sincerely interested in get- 
ting their income tax Pawer back. F01: in- 
stance, I was to‘ld by many Under Treasur- 
ers Who in fact wrote the 1970 Premiers’ 
memorandum, that only Victoria was 
sincere in getting income tax power back 
and New South Wales was indifferent. 
Other states particularly South Australia 
and Tasmania did not want it back 'as they 
would not realise, with their relatively 
lower taxable. capacity, as much revenue as 
they have been getting under the financial 
assistance grants. Furthermore, the Deputy 
Under Treasurer of a relatively sparsely 
Populated state told me that income tax 
should be entirely with the Commonwealth 
government to financially enable .i-t to pro— 
vide grants to needy states._ Another Deputy 
Under Treasurer of the poorer and less 
populous state told me that the present 
position of income tax in Australia ‘is for 
all practical purposes permanent. 

But the Premiers of all the six states had' 
agreed on the memorandum on the implicit 
assumption that the Commonwealth gov- 
ernment will not agree on giving back their 
income tax power and instead will increase 
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the amount of grants and other financial 
assistance. In 'fact these happened exactly 
a_s were predicted. The Prime Minister Mr. 
John Gorton agreed, after all the rituals of 
political bargaining, to increase the better— 
ment factor to, 1.8 per cent firom the pre- 
vious one per cent, and announced an ad- 
ditional grant of SS 40 million in grants as 
determined by the 01d formula. Besides, he 
held out general capital grants. He com- 
mitted the Commonwealth government 'fo 
provide (i) a new capital grant of :11?“ 200 
million for 1970—71 which was to grow 
annually in proportion to the increase in 
the Loan Council borrowings, and [(ii) a 
new grant to meet debt charges on 5,3 200 
million of existing state debt in 1970-71, 
Wit-h a further addition of $5 200 million in 
each of the subsequent four years fram- 
1970 to 1975, which meant a total assump 
tion of Commonwealth responsibility for 
servicing 3?: 1000 million of state debt. 
These additional indutements satisfied the 
state Premiers to agree for the continuation 
of uniform income tax. Their memoran- 
dum, therefore, was as usual pigeonhbled. 
But the former Prime Minister, Mr. John 
Gorton, While offering additional capital 
grants, made a very Wise proposal for the 
determination and‘ distribution of financial 
assistance grants in the future. In his bwn‘ 
words, 
“While we believe that the Present distri- 
bution of the grants is a fair one, we do 
not believe that it is necessarily correct in 
precise terms I strongly fe‘el that it 
would be desirable to have independent 
investigation and advice on this question 

10. Tim Financial Relationship: of Ilse Common- 
wealth and the State:: A Statement by Ike Pre- 
mierx of all five Statex, 19th January 1970, p. 27. 
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for the purpose of the next review of the 
arrangements. I believe that if the Pre- 
miers Were disposed to accept this the best 
approach, might be for the Commonwealth 
Grants Commission to be given this task 
. . . .but in any case the Commission could 
be given the task of recommending on the 
distribution of the grants between all the 
states, not necessarily annually but mainly 
for the purposes of the regular reviews of 
the revenue grants arrangements. But the 
s‘uCcess of any scheme along these lines 
would obviously depend on full cooper- 
a-tion being given by the states. I, there- 
fore, ask the Premiers to consider that 
Lsuggestion and at a later stage to let us 
have their opinions. 
“We Would also be prepared to consider 
the p055ibility of giving the Commission 
the task of examining the share of the 
gran-ts paid to a Particular state between 
reviews of .the grants arrangements . . . If 
we were to implement these proposals 
there would, of course, be a number of 
matters to decide as to the way- the Com- 
mission ‘would work and we would ob— 
viously have to give close thought to‘ them 

I think theit the proposals outlined 
constitute a significant contribution to- 

wards an improvement in Commonwealth- 
state financial relationships”.11 

This suggestion was not very well received 
by the states, particularly the status seeking 
populous richer states of New South Wales 
and Victoria, whose liberal party politicians 
were mainly responsible for the exit of Mr. 
John Gorton as the Liberal Party leader and 
the Prime Minister. The main reason for 
this action appears to be that “New South 
Wales and Victoria in particular, have no 
desire to have their financial transactions 
subjected to scfuti‘ny and comment by an 
agency of the Australian government al- 

though they might have most to gain”?2 
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3. AN EVALUATION OF THE 
AUSTRALIAN UNIFORM INCOM 
TAX ARRANGEMENT: ‘ 

The uniform income tax arrangement which 
is operating at the moment in Australia has 
no dOubt avoided vertical as well as hori- 
zontal federal tax overlappings. It has given 
an effective tool of fiscal policy to the 
CommonWeaIth government. It has also 
given an elastic source of revenue 'to the 
Commonwealth government to raise funds 
nationally and distribute them among the 
states in the form of various grants to pro- 
mote national objectives. But it has certain- 
ly not created either vertical or horizontal 
federal fiscal imbalance. Because, all the 
states have been receiving more than what 
they would have actually raised in the form 
of income tax revenue in competition with 
the Commonwealth government. And there 
is no valid justification for saying that 
financial assistance grants by themselves 
have made all thé states financially irrespon- 
sible. Financial irresponsibility of the grant 
receiving government depends upon the 
methods on the basis of which the grant is 
made and not on the grant or even on the 
amount of grant itself. 
On the other hand, the present tax rental 
arrangement has improved the economi'c' 

and administrative efficiencies of income 
tax in' Australia by reducing the costs .of 
collection and of tax payers’ compliance. It 
has minimised distortions in allocation of 
resources which would have resulted from 
states income tax operating side by side 
with Commonwealth income tax. And‘ by 
enabling the Commonwealth government 

11. Minute of five Pmteedirzg: of 1970 Premiers” 
Conference, (Canberra: 1970), pp. 16-18. 
12. R. J. May’s book: Financing the Small Slate; 
in Aztxlmlian' Federalixm, The Economic Retard, 
(June 1974), p. 512. 
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to exploit the taxable CapacityVof the coun- 
try through this effective uniform taxation, 
it has enabled it to raise more revenue and‘ 
to feedback a portion of it to the states in 
the form of various grants, particularly the 
fast growing specific purpose grants. 
But what is wrong with the present scheme 
is the method through which the financial 
assistance grants are made to the states. As 
it is clear from the foregoing section, the 
uniform income tax arrangsment has 
brought too much of political bargaining 
process into the federal fistal operations of 
Australia. In this connection, While review— 
ing the Australian federal fiscal arrange- 
ments, Mr. Robert Jay has observed that 
“It would be wrong to infer that no sort of 
rational assessment is“ made. But the in—- 

fluence of bargaining, the constraints im- 
posed by political considerations and the 
ad hoc nature of many of the decisiOns 
combine to‘forti-fy the doubts of those who 
find it difficult to credit the soundness of 
the present per capita distribution of finan- 
cial assistance grants among the states. May 
commented in his foreword written in 
March 1970, that “Australia seemed to be 
regressing to a system of federal finance 
based on open bargaining between politi- 
cians, with few generally accepted rules of 
the game”.13 Since 1959 tax reimbursement 
grants have been provided in the form of 
financxal assistance grants. As the former 
Prime Minister Mr. John Gorton admitted, 
they have come to be provided to enable 
each state . . . 

“to provide government ser- 
vices of a standard broadly comparable 
with those of each other state Without im- 
posing higher taxation or other charges”.14 
But this is’ the basis of special grants re- 
commended by the Commonwealth Grants 
Commission since 1933. If .so, Where is the 
justification for distributing a part of the 
unconditional grants, (former tax reim- 
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bursement grants which have become imam 
cial assistance grants), through political 
bargaining Process and another Part of 
them, (which are called special grants), oh 
the recommendation 913 the Commonwealth 

' Grants Commission. I stress the fact that 
financial assistance grants have come .to be 
distributed through political bargaining 
process by referring to the awkward for} 
mula developed to satisfy all the 'statesai'n 
1946 and to the arbitrary selection. of 
betterment factors in 1965. ‘It appears from ~ 

,the reference made by the state Premiers in 
their memorandum submitted at the 1970' 
Premiers’ ‘Cc'mference that they have been 
guided by the Canadian example of tax 
rental arrangements periodically agreed ‘to 
by the Provinces anc‘l the Dominion Gov- 
ernment mainly through. political bargain- 
ing Process. Messrs. A. Milton Moore and 
J. Harry Perry have defended such Cana— 
dian method in the following way: 
“Political judgement and negotiation in a 
federal system is of the essence of the solu- 
tion to the problem of federal provificial 
financial relations, and no scheme will 
transcend the limitations of the men Who 
govern us. Nor does this mean that politi- 
cians will Produce inferior schemes; in an 
area in which so much hinges on judge- 
ment, they are mqre likely to find the ‘best 
workable solution than are the experts: 
Indeed; the only occasions on which mat- 
ters have progressed has been when politi-~ 
cian were in chafge.” 15 
Whether it is true of Canada or notisou-L 
side the purview of this study. But it is not 
true of Australia as is evident from the 
foregoing discussion. The progress, if there 

13. Mid. 
14. 017.622., p. 16. 
15. Finaming Canadiafl Federation, Canadian 
Tax Foundation, (Toronto: March 1953'), p.- 74'. 
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has been any, in the field of uniform in- 
come ‘tax arrangement achieved by the 
politicians has been in the wrong direction. 
This can be further substantiated by refer- 
ring to the impressive and long lasting 
achievements of an expert body like the 
Commonwealth Grants Commission both 
in terms of political stability and fiscal 
equalization of the claimant states. In 
Australia, hhe states have not lost their 
éoncurrent income tax power. But they have 
been induced by the Commonwealth gov- 
ernment through unconditional grants to 
rent it out voluntarily. This implies that the 
grants which the states receive in turn for 
this tax-power renting should be related to 
the yield from income tax in each state. 

This fact was stressed by the Premiers in 
their memorandum to which I have already 
referred. But they were not sincere in pres- 
sing that point mainly because, in effect 
they got more than what they would have 
raised or more than the states’ income tax 
yield in each state. Therefore, both rich and 
poor states have not been sincere except 
perhaps Victoria, in demanding the grant 

7 on the basis of derivation principle. The 
rich states mainly— New South Wales and 
Victoria — which are politically strong do 
not press it too far because they have been 
receiving adequéte financial assistance 
grants and generous spec‘ific purpose grants. 
The poorer states — notably Tasmania — 
have not been demanding adoption of 
derivation principles mainly because, that 
will fetch them far less grant than they are 
getting now, owing to their relatively lower 
taxable capacity. Also they have been 
equally kept satisfied by providing special 
grants over and above specific purpose 
grants. All this leads me to the conclusion 
that it‘ was the Commonwealth government 
which in fact encouraged the use of politi- 
cal bargaining process for distributing 
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financial assistance grants. However, a. wise 
Liberal Party leader realised it and sug- 
gested the transfer of these grants to the 
purview of the Commonwealth Grants 
Commission at least by 1975, But he is not 
in power at present to prepare the ground 
fdr its acceptance by the states Particularly 
New South Wales and Victoria by 1975. If 
the present leadership adopts measures just 
for the sake of political expediency, the 
Present arrangement may continue even 
after 1975, which will be to the detriment 
of the long-run Commonwealth-state finan- 
cial relations in Australia. 

4. AN ALTERNATIVE PROPOSAL: 
The tax rental arrangement in Australia is 
inefficient as is evident from the foregoing 
discussion. The present method of distri- 

Ibuting the yield .from the rented tax on 
general financial need basis is unjust as the 
states have a right to have their share of 
the yield from income tax on derivation 
principle. This is because, they still retain 
the power to levy income tax if they are 
prepared to forego the present grants in 
lieu of the transfer of their right to tax and 
face tax competition from the Common- 
wealth government. Further, the theoretical 
justification for tax rental arrangement

I 

makes it only fair to transfer the states’ 

share of the yield from the rented tax to 
the states on derivation . principle. If the 
duration of the tax rental arrangement is 

only for a short period of time, the share 
of the states in the yield from the rented 
tax may .be distributed on compensation 
principle which is administratively con: 
venient. If on the other hand, it is arranged 
=for a long period, derivation principle is 

justified with a View to transferring the 
growing revenue to the right party, viz., to 
the states. Therefore, in Australia the pre- 
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sent financial assistance grants should be 
replaced by transfer of a portion of income 
tax yield to each state on the basis of deri- 
vation. Since income tax is a concurrent 
subject over which Commonwealth has also 
got equal right to tax, both Commonwealth. 
and states must share the net yield from 
uni-form income derived 'in each staté. The 
best method would be to share 50 : 50 per 
cent each which is sound because itrecog- 
nises equal taxing rights of' the Common- 
wealth government and the state gOVem— 
ments to the taxable capacity of each state. 
This is also consistent with the spirit under- 
lying ,bhe concurrent Power of income tax ‘ 

which has not given precedence to any one 
party in Australia. 
Once this equal claim to the net yield from 
income tax raised in each state by the 
Commonwealth government is recognised, 
it is easy to allocate the share of each state 
On the basis of derivation principle. The 

- responsibility of determining this share 
should, however, be entrusted t9 the Com- 
monwealth Grants Commission. As I have 
proposed earlier, each State may be- given 
50 per cent of the net yield gollected within 
each state from income tax levied by the 
Commonwealth government. However, the 
Commonwealth Grants Commission may 
recommend larger share of the yield to the 
states taking into account the surphis reve- 
nue available with the-Commonwealth gov- 
ernment and its special needs. Then the 
Commonwealth Grants COmmission may 
recommend special grants to those states 
which do not receive sufficient revenue 
required for meeting their fiscal needs as 
determined'by the Commission. Though the 
former Prime Ministér Mr. John Gorton 
suggested the transfer of financial assistance 
grants to the purview of the Common- 
wealth Grants Commission, there was no 
reference to the status of the uniform in- 
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come tax arrangement and to any- justifiable 
basis of. distribution of financial assistance 
grants. Probably he felt that it was pre- 
mature, or that it should be left to the 
Commonwealth Grants Commission. In any 
case, the determination of special grants 'for 
any needy state by ,the Commonwealth 
Grants Commission, after distributing in! 
come tax reimbursement payments on deri- 
vation basis, makes federal fiscal transfers 
more rational in Australia. This procedure 
will also give an opportunity for the Com- 
mission to scrutinise the finances of New 
South Wales and Victoria whether they 
Apply for special grants or not. 
Thus the present Grants Commission 
should be asked to determine and recom- 
mend 2from 1975 all unconditional grants 
which include both financial as'siStance 
grants (which should become tax r‘feim- 

bu-rsement grants), and special grants. This 
is because, at present Iboth of them'are un- 
conditiOnal grants (though not constitu- 
tionally), and therefore, should be related 
in their totality to the relative net fiscal 
needs of the states. However, since special 
grants are recommended-now to only a few 
.statés on the basis of the fiscal standard of 
richer states, the present method will be in- 
adequate for distributing both financial 
assistance grants (which should ‘be reverted 
to become the former tax reimbursement 
grants), and special grants among all the 
states. Because, the determination of :a 

“standard fiscal IeVe” becomes difficult. 
The national average standard will be lower 
and an alternative standard will be either 
arbitrary or impossible. Therefore, first the 
Commission should distribute the present. 
financial assistance grants in the form of 
tax reimbursement grants ori the basis of 
derivation or “origin of incOmé tax collec- 
tion” among all the states as I have already 
explained in the earlier section. This would 
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also reduce opposition to the Proposal from 
the richer states as they will get larger 
amounts of grants on the basis of deriva- 
tion. This basis might appear putting the 
clock back as these grants, are tending to be 
distributed partly on equalization basis. But 
if was done with a View to eliminating the 
special grants. Since the special grants are 
going to stay as long as horizontal federal 
fiscal imbalance persists in the Australian 

r 
federation, the element of equalization lost 
in distributing the Present financial assist~ 
ance grants in the form of tax reimburse- 
ment grants on “origin of collection” or 
derivatibn ‘basis may be offset by distri— 

buting the special grants more on equali- 
zation basis. Once the financial assistance 
grants are distributed on the basis of origin 
of collectioh, a few rich states will get more 
funds and their average fiscal standard after 
distributing financial assistance (or tax re- 
imbursement) grants may be adopted for 
determining special grants for other states. 
By adopting uniformly a “balanced Ibudget 
standard”, the surplus revenue of some 
righer states may be determined. The Com< 
mohwealth government may take into ac- 
count suth surpluses of the richer states 

while making specific put-pose grants. In 
other words, the surplus revenue which 
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-these richer states would experience as a 
result 'of the distribution of fininc-ial' assist- 
ance, (or tax reimbursement), grants on the 
basis of origin of collection of income tax, 
mus-t be deducted from specific Purpose 
capital grants made to these states for health 
and education purposes. The revenue So 
saved should be given to the poorer ‘sta'tes, 
whose share in the financial assistance, (or 
tax reimbursement), grants and in the loan 
money raised by the Loan Council will be 
reduced under my suggested alternative 
proposals, in the form of special grants.16 
Once the present Grants Commission is 

entrusted with the task of mecommending 
bot-h financial aSsistance, (or tax reimburse- 
ment), and special grants, its present com- 
position becomes unacceptable to the states. 
Therefore, with its widened scope its com- 
Position should also be broad based; Such a 
proposal has been suggested elsewhere.”L7 

16. For details about this propqsal, see G. Thim- 
maia'h, “Allocation of Loan Funds !by the Loan 
Council: A Suggested Approach”, Ecoflomit 
Activity, (Perth), October 1972. 
17. See G. Thimmaiah, “The Changing role of 
the Australian Commonwealth Grants Commis- 
sion: A Reexamination", Public Finance, Nos. 
3-4, .1973. 
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F. AKIN OLALOKU *: 

THE BUDGET WITH A DIFFERENCE; SOME REFLECTIONS ON THE 1974/75 NIGERIAN FEDERAL GOVERNMENT BUDGET_ 

, 

'

I 

The Nigerian Federal Government budget 
for the fiscal year 1974/75 is unique and 
quite different from previous budgets in 
some important respects. First, of particular 
significance is its mere size which has been 
described as the biggest ever, with govern- 
ment expenditures at a record level .of 
Naira 2,625 million and government reve- 
nue at an equally récOrd level of N3,122_ 
million. 
Thesé figures in relation to those for pre-. 
vious budgets are rather staggering.1 Secs 
ondly the budget represents, at least from 
the point of View of the philosophy behind 
it, a very bold and decisive step towards 
curbing the inflationary pressures that have 
plagued the economy since the civil war. 
From the estimates, the cost to the Govern- 
ment of this fight against inflation in terms 
of revenue lost as a result of cuts and 
removal in some cases of a Wideyariety of 
indirect taxes, will amount to N140 million. 
Finally, the budget is, the first to carry an 
official policy statement on the 

_ 
already 

widely discussed need to reform the coun- 
try’s personal income tax system. 

II 

The measures to cut, and in some Cases 
remove the major indirect taxes in order to 
contain inflationary Pressures apply to a 
wide variety of goods with Particular em- 
Phasis on those which carry substantial 
weight in the cost-of—Iiving index. Thesé 

, 
‘ 

include inputs for housing production as 
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well as a host of food items. Specifically, 
excise duties on cement, enamel ware, 
cereal flour, household utensils, meat and 
meat Preparations, medicamerits, ball point 
pens, Plastic ware, roofing sheets, ‘soapAafid 
Soap products, metal structures, tabs and 
tags, thread, towels, bicycle tyres and tubes 
were completely abolished. But the dutigs, 
on socks and stockings, cosmetics, peg:- 

f-umery and toilet preparations, matches, 
paints, textile fabrics, record players radio 
receiving and television sets and steel

1 

products were reduced to a unifoma. rate 'ofa \ 

five per ceht. These cuts as well as the 
complete abolition of some excise duties are 
intended as a cost-relieving meagure for 
producers so as to encourage‘dOrnestic pro- 
duction thereby making more goods avail- 
able at lower prices to consumers. 
Other tax. cuts include a general reduction 
in import duties on building tiles,‘ slabs; 
Iblocks, panels of various materials and glass 
mosaics from 66%- to 50 per Cent, and from 
100 and 50 per cent _to 30 31nd. 30 per dent 
on record players and tape rec'orders' and 
imported component for domestic assembly 
respectively. In addition, import duties on 
the following items were reduced from ,1 5, 
25, 53%, 50 and 66% per cent to 5, 1‘0, 25; 
30 and 50 per cent respectively: (i) flat 
bars, (ii) hollow mining drill, (iii) tubes 
pipes, fitting of iron and‘steel (iv) iron 
and steel structures for the building ins 

* Department of Economics, University of Lagos; 
1. The corresponding figures for ,1973/74 fiscal- 
year are N1,128 million and N1,410 million 
respectively. 

. 

~
‘ 
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dustry and (v) drums, casks and other 
packing containers of iron and steel. Duties 
on imported cars were also scaled down 
from 35%, 50, 100 and 150 per cent to 25, 
40, 75 and 100 per cent respectively de- 
pending on the horse power, while those 
on .fresh fish, rods and baby carriages were 

' completely abolished. A total ban was 
placed on the importation of the following 
1tems: 

(i) live animals l-ikefowls, ducks, turkey 
and guinea fowls; 
some items of food such as bread and 
biscuits; 
office equipments ihcluding box 
files, letter trays, storage boxes and 
similar articles of paper; 
clothing materials of furskins, raw, 
tanned or dressed; 
stones, sand gravels excluding refac- 
-tory )bricks and industrial grinding 
stone, corned beef and eggs in the 
shell other than for hatching. 

Essentially the total ban on the importation 
of the foregoing items is aimed at protect- 
ing the respective domestic industries. 
The tax reform measure announced in the 

' budget is the proposal ,to make the personal 
income tax uniform all over the country. 
At present the personal income tax is under 
the jurisdiction of state governments and 
although its administration and procedures 
are uniform throughout the country, the 
effective rates of the .tax vary from state to 
state. It is this diversity ih rates which the 
budget seeks to remove. 

111 

(ii) 

(iii) 

(iv) 

(V) 

From the Point of View of What is in- 

tended, it will appear that the important 
keynote message of the 1974/75 Federal 
Government budget is its anti-inflationary 
orientation, yet on a further reflection the 
Government’s intentions appear to be' 

1-48 

contradictory. A type of fiscal policy which 
is anti-inflationary in its intentions but ex— 
pansionary in its measures is indeed based 
on peculiar economics. It does .not require 
sophisticated economics to realise that tax 
cuts are expansionary in their effects and 
that increased government spending would 
exert similar effects. One therefore wonders 
how the Government’s measures of sub- 
stantial cuts and complete removal in certain 
cases of major indirect taxes coupled with a- 
considerwble increase in government spend- 
ing will help to mitigate the inflationary 
pressures in the ‘e‘conor’ny. 

According to the Government, the impor— 
tant element in the current inflation in the 
economy is the rising prices of essential 
.consumer goods such as food and housing. 
It has therefore sought to remove this ele- 
ment 'by cutting down, and in some cases 
abolishing import and excise duties on a 
Wide range of goods. But one would like 
to ask the criteria for the selectivity of the 
goods involved. If the objective is to bring 
down the cost of living, it sounds reason- 
able that items of .food and housing which 
bulk large in consumer expenditures should 
be the ones whose duties should be cut or 
abolished. In this respect, the reduction and 
outright abolition in certain cases of excise 
and import duties on food items and build- 
ing materials makes a lot of economic 
sense. But tax reductions on all other items 
(gramophones, record players, tape record: 
ers, radio and television sets, cars, etc.) 
which are luxuries by the standard of this 
country is not at all tenable. T-hese tax re- 
ductions are likely to trigger off a buying 
spree that may lead not only to an increased 
pressure of demand but also to a worsening 
of the balance of payments. Thus the in- 
flationary pressures in the economy would 
be aggravated rather than eliminated or at 
least slowed down. This is one respect in 
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which the fiscal measures announced in the 
budget appear to be contradic'tory to the 
intentions of the Government.

' 

Furthermore, reduction or removal of ex- 
cise duties on certain selected goods may 
Well reduce Production costs in the in- 
dustries concerned, but there .is no guaraxi- 
tee that the reduction will be passed on to 
consumers in the form of lower Prices as is 
intended. In that case, the Government’s 
measures would amount to sheltering and 
subsidizing inefficiency in the industries 
concerned at the expense of the consumers. 
This is particularly true when the excises 
are demand-absoxbing as is the Case with 
the essential goods selected by the Govern- 
ment. Cost-reducing fiscal incentives al- 

ready given to these industries by way of 
tax toncessfons on imported materials 
should ‘be sufficient to make additional 
cost-reducing measures unjustifiable. What 
one would like to see are measures to im- 
prove the supply of essential goods by 
removing the bottle-necks in their produc- 
tion process. Some of the industries in 
question are already at full capacity, While 
some others like the cement-industry operate 
at low capacity which can :be raised sub— 
stantially with the application of appro- 
priate fiscal incentives. For example, in the 
former case an investment credit could be 
used to encourage the expansion of Produc- 
tion capacity, while in the latter'case, a 
capacity-utilization allowance could «be em- 
ployed to increase the level of output. 
One other respect in which the intentions 
of the Government are contradictory has to 
do with the increased public expenditure 
announced in the budget. With such a big 
increase in government spending, the bid 
to cur-b inflation is bound to prove futile 
given the fact that government spending is 
gm important source of inflation in any 
ecOnomy experiencing a pressure of demand 
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as burg. It is a well-known fact that if the 
Pressure of demand in any economy is to 
be eased, any form of expenditure undef- 
taken must be directly Productive in the 
form of increased output of goods and 
services. But it is also a known fact that 
most government expenditures are .by their 
nature not productive, or at best only pro- 
ductive indirectly. Given these economic 
facts, it is easy to predict that the Govern- 
ment’s intended battle against inflation will 
be very difficult to Win. This Observation is 
strongly reinforced when it is realized that 
the largest component of public spending 
in the Government’s recurrent budget 
(N536.0 million out of a total of N995.0 
million, or about one-third) is allocated to 
defence alone —— an activity which is known 
to be a. most unproductive one in the gOV- 
emment sector. The relatively huge expen- 
diture earmarked for defence (at the ex- 
pense of other more desirable and less un- 
productive activities like agziculture, health 
and education), on a closer look comes 
close to one million Naira. a day. An 'ex- 
penditure of this size resulting practically 
in no concrete output is likely to create 
further inflationary pressures in the econ- 
omy.

' 

Quite apart from the problem of inflation 
which it will aggravate, the relatively big 
size of the defence budget is difficult t9 
justify in terms of the priorities of the 
nation. When one looks at the situation 
from the point of view of revenue sources 
available to the Government, the frequent- 
ly-heard charge against the G0vemment 
that the country’s rapidly growing revenue 
from oil is not being used’ to benefit the 
more important and basic sectors of the 
economy appears to be vindicated. For 
example, in a situation where :the revenue 
from oil now constitutes a very large pro- 
Portion of the Government’s total revenue, 
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a defence budget of the present size would 
have been impossible to sustain in the ab- 
sence of oil.2 In other words, the growing 
revenue from oil is Without doubt the im- 
portant permissive factor in the escalation 
of the Government’s expenditure generally 
and that of defence in particular. 
The foregoing shortcomings notwithstand- 
ing, there are one or two aspects of the. 
1974/75 Federal Government budget which 
need to be commended. One of these is the 
tax reform measure announced in respect 
of the personal income tax. The move to- 
wa'rds a uniformity of the personal income 
tax structure throughout the country 'is an 
important and desirable policy of tax re- 
form in a’ rapidly changing and growing 
economy like ours. However, While it is 

pOSsible for this reform to facilitate greater 
“social and economic integration”, one is 

not certain whether the objective of the 
mobility of high-level manpower which is 
also intended will )be served. From the em; 
pirical evidence of other countries, the per- 
SOnal income tax is not such a variable that 
Can influence inter-regional labour migra- 
tion to any desirable extent. But I think 
that one important and decisive advantage 
of the reform when carried through, will 
be the greater scope for the use of the per- 
sonal income tax as a fiscal weapon for 
stabilizatio’n‘ purposes. Although the' per- 
sonal income tax is- still relatively unimpor- 
tant in the country’s overall tax structure, 
it has great potentialities for future years as 
a valuable stabilization tool. As the econ- 
omy becomes more developed, the personal 
income tax will certainly be called upon to 
Perform its more important role of econ- 
omic management. and income redistri- 
bu‘tion as We have it in the more developed 
countries. 
One further commendable aspect of thé 
budget is the government’s decision to in- 

150 

crease substantially the producer prices for 
agricultural Products especially those for 
exports. This is a right step in the'move 
towards income redistribution in favour of 
the poor farmers whose major export pro- 
du'ct's have been underpriced for quite sOme 
time now. This measure will not only in- 
crease farmers’ incomes but will also pro- 
vide a source of incentive for greater agri- 
cultural production at a time when the agri- 
cultural sector needs all the incentives that 
are necessary to enable it to Catch up with 
the other sectors of the economy. 

IV
' 

On the whole, it will appear rfrom‘the 
‘above that despite their strong anti- 

inflationary orientation, the measures an- 
nounced in the Nigerian Federal Govern- 
ment budget for fiscal 1974/75 are un- 
likely to yield the desired effects. The main 
reason for this lies in the fact that the 
expansionary expenditure policy being 
pursued by the government in the same 
budget is likely -to counteract any positive 
effects of the anti-inflationary measures. 
This 'claim is reinforced by the fact that 
government eXpend'itures in the last few 
years have constituted the strongest single 
source of inflationary pressureé in the econ- 
omy. However, the policy to liberalize im- 
ports through substantial cuts in import 
duties is likely to [benefit the E.E.C.'c0uri- 
tries of Western Europe ffom Where'the 
bulk of the Country’é imports come. While 
this development would normally affect the 
country’s balance of payments adversely, 
the net adverse effect istlike‘ly to be strong- 
ly moderated by' the rapidly growing earn- 
ings from crude oil exports. 

2. The gevehue from oil is now about four—fifthé 
of total government fevenue. 
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CASE, 
BUNDE’SREPUBLIK ‘DEUTSCHLAND‘: 

Urteil vom‘31. Juli 1974 I R 27/73* 

D45 Befleuerungxrec/Jt dew Bundesrepzzblz'é 
Deztc/Jland fz'ir in den Verez'm'gte‘n Simian 
nicbt 5teue1'befrez'te Ez’néz'infte 42/5 Quellen 
innerbalb der Vereim'gten Staaten win-Z 
nick): dadurc/a begrz'indet, dam der Stewar- 
pflz‘cbtz'ge in den Verez'm'gten Simian .éez'ne 
Steuereréliirzmg abgegeben 19425 zmd dejbalb 
dart nit/at bextezzert wum’e. ‘ 

EStG § 3 N12 41, § 49; ES-tDV § 68 la; 
DB'Av—USA 2'. d. F. ales Protokoll: tom 
17. September 1965 Art. H, X,- XV, XVI. 

Die Kléiger and Revisionsbeklagten (Kli— 
ger) sind Eheleute. Der Kléiger ist bei 
einem inlfindischen Unternehmen 2115 A1:- 

beitnehmer besch'dftigt. Vom 20. Januar bis 
23. Juli 1969 war er irh Auftrag seines Ar- 
beit'gebers zu Montagearbeiten'in den USA, 
behielt aber seinen Wohnsitz in de; Bun- 
desrepublik Deutsohland bei. Der Arbeit- 
gebef iahlte dem Kléiger fiir diese Ausi 
lanldstiitigkeit aufgrund einer Lohnsteuer— 
befreiungsbeScheinigung des zustéindigen 
FA Beziige von insgesafnt 12 757,20 DM 
steuerfrei aus und unterwarf lediglich die 
Vergiitungen fiir die vom Kléiger 1969 im 
Inland geleistete Arbeit der Lohnsteuer. 
Der Kléiger zah'lte fiir seine Auslandsbeziige 
in den USA keine Stéuer. Er gibt an, von 
einer Steuer-pflioht in den USA nichts gee 
wusst zu haben. Er sei dort nicht ‘zur Ab- 
gabe einer. Steuererkléirung aufgefordert 
W'orden. Auch bitten bei seiner Ausreise 
die Kontro'llorgane eine steuerliche Ent- 
lastungsbescheinigung nicht verlangt. 
Bei der Einkommensteuervermlagung der 
Kléiger unterwar-f der Beklagte und Revi— 
sionskléiger (FA) — abweichend von der 
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Freistellungsbescheinigung — auch die Tfiir 
die Auslandstfitigkeit gezahlten Beziigev d'er 
Einkommensteuer. Das’ FA vertrat die An- 
sicht, dass in den Fallen, in denen zwischen 
der Bundesrepublik und anderen Staaten 
A-bkommen zur Vermeidung der DOPPCI- 
besteuemng —— DBA —— abgeschlossen 
seien, das Welteinkommen der betrofifenen 
Person auch tatséichlich steuerlich voll’ er- 

faSSt werden miisse. Das FA stfitzte sich 
dabei auf einen Erlass d‘es Finanzministe- 
riums Ides Landes Nordrhein-Westfalen 
vorn 24. Januar 1969 —— s 1'301-39-VB 1 
(abgedruckt in Einkommensteuerkartei 
Nordrhein—Westfalen, Anh. DBA Nr. 53).. 
Wenn ein Steuerpflichtiger fiir einen be- 
stimmten Sachverhalt untef Ber-ufung auf 
das massgeblic-he DBA Befreiung von der ‘ 

deutschen Steuei' begehre, so setze dies nach 
Treu und Glauben voraus, dass er der im 
Abkommen zugelassenen Besteuerung in 
dem anderen Vertragsstaat nicht mit. einer 
anderen Sachvenhaltsdarstell-ung begegne.. 
Diesen Fallen einer ausdriickliohen anderén 
Sachverhaltsdarstellung in dem aqderen‘ 
Vertragsstaat seien nach dem Sinn des in 
Bezug genommenen Erlasses solche' Fine 
gleic-hzustellen, in denen der ‘Steue‘rpflich- 
tige den in dem anderen Vertragsstaat ge- 
setzlich auferlegten Steuererkléirungspflich— 
ten nicht nac-hkomrne.

' 

Die nach erfolglosem Einspruch ethobene 
Klage hatte zurn Teil Erfolg. Das FGver- 
trat die Auffassng, dass die streitigen Ein- 
kfintfte in der Bundesrepublik geméiss § 3 

* Bundessteuerblatt II No. 3, 7. Feb. 1975, S. 61, 
62. 
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BUNDESREPUBLIK DEUTSCHLAND: BESTEUERUNGSRECHT 

_ 

Nr. 41 EStGin Verbindung mit den Bestim- 
mungen‘ des Abkommens zwischen def 
BundeSIfepublik Deutschland und den Ver— 
einigten Staaten von Amerika zur Vermei- 
dung der Doppelbesteuerung auf dem 
Gebiet der Steuern vom Einkommen und 
einigerahderer Steuem vom 22. Juli 1954 
in der Fassung deS‘ Protokolls vom 17. Sep- 
tember 1965 — BGBl II 1969, 746, BStBl 
I 1966, 865 — (DEA-USA) von der Ein- 
kommensteuer befreit seien. Das FG setzte 
die Einkomm'ensteuer der Kléiger nach 
diesen Grundsitzen unter Berficksichtiging 
des Progressionsvorbehalts neu fest. 
Mit seiner Revision beanttagt das FA; das 
Urteil des FG aufzuheben und' die Klage 
abzfiweisen. Es wiederholt im wesentlichen 
seine schon irh Verfahren vor dem FG 
vertretene Rechtsauffassung. 
Die Kléiger beantragen, die Revision des 
FA als unbegriindet zuriickzuweisen. 

Die Revision ist nicht begriindet. 

1. Das FG’hat zu Recht angenommen, dass 
die streitigen Einkiinfte des Kléigers nach 
§ 3 Nr. 41 EStG in Verbindung mit den 
Bestimmungen-vdes DEA—USA von der Be- 
steuerung in der Bundesrepublik Deutsch- 
rand ausgenornmen sind. 

a) Bei einer natfirlichen Person mit Wohn- 
sitz in der Bundesrepublik Deutschland 
werden Einkiinfte aus Quellen innerhalb 
der Vereinigten Staaten ausgenommen, die 
nach dem Abkommen in den Vereimigten 
Staaten nicht steuerbefreit sind (Art. XV 
Abs. l'b Nr.1 aa) DEA-USA). Gleiches 
v'vfirde gelten, wenn der [Kliiger — was‘ hier 
offen bleiben kann — zugIeich nach dem 

, Recht der Verginigten Staaten dort einen 
Wohns’itz innegehabt hitte (Art. XV Abs. 

A 

1=b Nr. 2 DBA-USA). 
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aa) Der streitige Arbeitslohn isf den Ein- 
>kiinften aus Quellen innerhalb der Ver- 
einigten Staaten zuzurechnen. Nach welchen 
Merkmalen diese‘Zurechnu-ng zu bestim- 
men ist, regelt das Abkommen nicht un- ' 

mittelbar. Es kommt dahej: Art. II Abs. 2 
DEA-USA zum Zuge. Danach Wird bei w 

Anwendung der Vorschriften des Abkom- 
mens jeder Vertragsstaat, sofern sich aus 
dem Zusammenhang nichts anderes ergibt, 
-jedem .nicht anders bestimmten Begriff den 
Sinn beilegen, der ihm mach den eigenen 
massgebendeh Gesetzen Zukommt. 
Da die Frage, welchen Quellen Einkiinfte 
Zuzurechnen sind, im DB‘A-USA nicht aus- 
driicklich geregelt ist, sind die Vorschriften 
des § 49 EStG fiber die beschréinkte Steuer- 
pflicht und die 211 § 34 c EStG ergangene 
Bestimmung des § 68 b EStDV fiber aus- 
lindische Einkiinfte sinngemfiss -.anzuwen- 
den (Korn-Dietz-Debatin, Doppelbesteue- 
rung, DEA-USA, Art. XV Anm. 2 b, bb). 
Da der Klager die nichtselbstiindige Arbeit, 
aus der die hier streitigen Einkiinfte her- 
riihren, in' den Vereinigten ,Staaten ,,aus- 
geiilbt“ hat 49 Abs. 1'Nr. 4 EStG und 
§ 68 b Nr. 5 EStDV), handelt es sic-h um 
Einkiin-fte aus Quellen innerhalb der Ver- 
einigten Staaten (vgl. Zum DBA-‘USA 1954 
Urteil des BFH vorn 2. Mai 1969 I R 
176/66, BFHE 96, 163, BStBl II 1969, 
579). _ 

bb) Vergfitungen .fiir Arbeit und Persfin- 
liche Dienste, die ei~ne natiirliche Person. 
mit Wohnsitz in der- Bundesrepublik 
Deutschland in den Vereinigte‘n Staaten 
leis'tet, sind ,dort neben anderen- VOIausset- 
zungen dann steuerbefreit, wenn sich die 
natfirliche Person in den Vereinigten Staa- 
ten insgesamt nicht langer' 2115 183 Tage 
wéihrend eines Steuerjahtes aufgehalten hat 
(Art. X Abs. 2 DEA-USA). 1m Streitfall 
betrug der Aufenthalt d¢s Kléigers in den 
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Vereinigten Staaten — Wie das FG in tat- 
siichlicher Hinsicht fiir das Revisionsgericht 
bindend festgestellt hat (§ 118 Abs. 2 
FGO) — insgesamt 185 Tage. Die Steuer- 
befreiung in den Vereinigten Staaten 
kommt mithin nicht Zum Zuge. 

b) Das FG hat schliesslich auch Zutreffend 
'dargelegt, dass der Bundesrepublik 
Deutschland im Streitfall das Besteuerungs- 
recht night etwa deshalb zusteht, weil die 
Vereinigten Staaten —— aus welchem Grun- 
de auch immer — von ihrern Besteuerungs- 
recht keinen Gebrauch gemacht haben. Der 
Verzicht eines Vertragsstaates auf das Be- 
steuerungsrecht gilt —— soweit in einem 
Abkornrnen nichts Gegenteiliges bestimmt 
ist — zwingend und ausna-hmslos. Dies 
folgt aus dem Verbot der virtuellen Dop- 
pelbesteuerung (BFH-Urteil vom 7. juli 
1967 III 210/61, BFHE 89, 138, BStBl III 
1967, 588 ~— I am Ende ~— unter Bezug- 
nahme auf das Urteil des RFH vom 29. 
Februar 1940 III 206/59, RStBl 1940, 
532). 

2. Die Folgerungen, die das FA im Streit— 
fall aus dem Grundsatz von‘ Treu und 
Glauben ziehen will, gehe'n fehl. Es ist im 
Streibfall nicht festgest'ellt und auch nicht 
behauptet warden, dass sich der Kliger 
gegeniiber den Behérden der Vereinigten 
Staaten in Widerspruch zu seinem Ver- 
halteri vor den deutschen Steuerbehérden 
gesetzt' habe. 'Der erkennende Senat hat 
daher ’im Streitfall keine Veranlassung, 
nfiher zu der Frage Stellung 211 nehmen, ob 
der Erlass des Finanzministeriums deé Lan— 
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CASE NOTE 

des Nordrhein—Westfalen vom 24. Janna: 
1969, a.a.O., der eine Widersprfichliche 
Sachverhaltsdarstellung eines Steuerpflich- 
tigen in 'beide'h Vertragsstaaten voraussetzt, 
mit dem geltenden Recht irn EinkIa-ng 
steht. Jedenfalls Wird das Besteuetungs- 
recht der Bundesrepublik Deutschland ffir 
in den Vereinigten Staaten nicht steuer— 
befreite Einki'mf-te aus Quellen innerhalb 
der Vereinigten Staaten nicht dadurch be- 
grfindet, dass der Steuerpflicfitige in den , 

Vereinigten Staaten keine Steuererklamng 
abgegeben hat und deshalb dort Anicht be- 
steuert wurde. Denn .der inlindisc'he Steuer- 
gliubiger kann aus der Verletzung von 
Steuererkléirungspflichten gegeniiber -einem 
ausl‘éndischen Steuergliiubiger keine Rechtsx 
folgen zu seinen Gunsten herleiten. 

3. Das FA kann sich s:ch1iesslich auchnicht ‘ 

auf Art. XVI Abs. 2 DBA-USA berufen. 
Danach darf jeder der beiden Vertrags— 
staaten Steuern des a-nderen Staates wie 
seine eigenen Steuem insoweit einziehen, 
als damit verhindert Wird; dass etwaige 
Steuerbefreiungen oder Erméissigungen des 
Steuersatzes, die der andere Staat nach dem 
A-bkommen gewlihrt, Persqnen zugute kom— 
men, die auf diese Begfinstigungen keinen 
Anspruch haben. Das Wort ,,einziehen“ 
kann abet nur so gedeutet Werden, dass 
damit eivne Vollstreckungshilfe des ei_nen 
Vertragsstaats fiir den anderen. begrfihdet 
werden sollte (vgl. Kom—Dietz-Debatin, 
a.a.O., Anm. Zu XVI). Das Recht, anstelle 
des anderen Staates selbst das Besteuerungs- 
recht auszuiirben, folgt aus dieser Bestirn- 
mung des DBA nicht. 
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DEVELOPMENTS IN IN‘TERNAt'I'IVON‘AL“ TAX LAW 
UNITED KINGDOM 

Excerpts from~Green Paper on Wealth Tax * 
(Cmnd. 5704) 

FOREWORD BY THE CHANCELLOR OF 
THE EXCHEQUER 
’One of the main purposes of personal 
direct taxation is to share out the burden 
of taxation fairly in accordance with ability 

/ to pay. 111 this country we have come to 
think 'of income as the main yardstick of 
taxable capacity and have sought to pro- 
mote a greater equality through a progres- 
sive income tax. However, income by itself 
is not an adequate measure of taxable 
capacity. The ownership of wealth, whether 
it produces income or not, adds to the 
economic resources of a taxpayer so that 
the person- who has wealth as well as in- 
come of a "given size necessarily has a 
greater taxablé capacity than one who has 
only income of that size. Because our pre- 
sent tax system takes no account of this 
fact, although We have a highly pfogressive 
system of income tax, the bulk of privately 
owned wealth is still concentrated in rela- 
tively few hands. Once the additional tax- 
able capacity represented by ownership of 
Wealth is adequately brought into charge, 
{excessive inequalities of wealth will in time 
be eroded, and it will: be possible to reduce 
the high rates of tax on earned income. 
There are areas Where the issues may not 
be altogether clear-cut of where.the situ- 
ation may seem capable of more than one 
reasgnablc solution ~— examples are the 
treatment of the wealth of husbands and 
Wives Or of capital held in trust —~ while 
questions such as the effect of the tax on 
businessmen and farmers and its impact on 
owners of wealth which forms Part of our 
national heritage have to be weighed with 
particular care. But in’ the end we must 
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be guided .by What is fair and administra- 
tively Possible and this is Why public dis- 
cussion of the new tax is of vital impor- 
tance. The wider iqtention is to make 
Britain a fairer place to live .in. To achieve 
this the wealth tax should itself operate 
fairly. DENIS HEALEY 

CHAPTER 2 
THOSE CHARGEABLE 
General Hope of charge 
7. A Person will be liable to tax on all 
his' chargeable assets to the extent that 
their total value a-fter deducting his liabili- 
ties exceeds the exemption limit 1. The 

* Presented to Parliament :by the Chancellor of 
the Exchequer by Command of Her Majesty, 
August, 1974. This paper is British Crown copy- 
right and is reproduced with the permission of 
the Controller of Her Britannic Majesty’s Station— 
eryOffice. 
We are reprinting only portions of this Green 
Paper in this issue of the BULLETIN. Additional 
portions will appear in later issue(s). 
1. Two possible scales of rates of tax, on net 
wealth have been assumed in this Paper: 

Tax A 
£100,000— £500,000’ 1% 
£500,000—£2,000,000 1%;% 

£2,ooo,ooo—£5,ooo,ooo 2% 
Over £5,000,000 '2-%% 

Tax B 
£100,000— £300,000 1% -- 

£300,ooo—~ £500,000 2% 
£soo,ooo—-£2,ooo,ooo 5% 

£2,ooo,ooo——£5,ooo,ooo 4% 
Over £5,000,000 5% 

The hypothetical starting point and rates have 
been taken merely for.illustrative purposes: they 
are not intended as an indication of the exemp- 
tion limit or the rates at which the tax might be 
introduced. 
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DEVELOPMENTS“ IN - INTERNATIONAL'AX LAW 

only exceptions from the charge will be 
such assets as maybe exempted in the:1‘ight 
of the considerations set out in the.next 
chapter. The territorial basis of the‘ charge 
is discussed in paragraphs 12 to 15. 

I mi z‘w'cl 21415 
Hwbzznd and wife 
8. It may ibe argued that from the social 
point of View the unit Of taxation for the 
purposes of wealth tax should be the fami- 
ly. The family is the basic social unit in 
Private life; and the Iodg-standing rule for 
the aggregation of the incomes of husband 
and Wife for income tax purposés, although 
now-subject to certaifi exceptions, still has 
wide applicatipn and normally reflects the 
realities of the meitgimonial situatioag~ 
gregation of wealth would not necessarily 
therefore be inappropriate in the circum- 
stances of today..The difference in taxable 
capacity between single people and married 
couples would, of (course, need to be recog- 
nised by means of a higher threshold and 
a less steeply progressive schedule of rates. 
Oh the other hand it can :be argued that it 
wquld be unfair for the wealth of two in- 
dividuals to be eroded Ifaster because they 
had married than if they had stayed single. 
It might therefore :be preferable to treat 
each .spouse_ separately and this has in_ fact 
alv'vays been the case for estate duty. Hus- 
band and wife would each be assessed and 
charged to the tax on his or hef own Wealth 
and each would qualify :for' the éame ex- 
emption' limit and scale. The total of their 
wealth tax-burden would depend on the 
way in which .their assets were spread be- 
tweefi them, the liability being at its lowest. 
if they shared their assets equally. 

‘This is an issue.of some social impor— 
tance o_n which the Government hope that 
there will be the Widest public discussion. 
It is not only a question of the-relative 
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taxable capacities of the single and mar- 
ried; it also involves ,the issue of the finan= 
cial independence of husband and 'wife. 

Minor children 
10. Different considerations apply in 
relation to minor children. The way in 
which a 'Child’s wealth is spent may be‘ 
influenced or determined by its parents, 
whose own wealth is to that extent free of 
claims against it. The Chancellor of the 
Exchequer announced in his Budget _spe§ch 
(Hanmrd, 26 March 1974, col. 318) that 
he-would be reintroducing the provisions 
whereby a. child’s investment income is 

aggregated With'that of his parents and it 
follows that its wealth should also be ag'? 
gregated. Furthermore the scope for re- 

ducing liability to wealth tax by splitting 
wealth would otherwise be very consider- 
able. 
If in the light of the considerations dis- 

cussed in paragraph 8 it is [decided that 
husband and wife shOuld ‘be assessed sepal 
iately, the normal rule might be that the 
child’s wealth would be aggregated with 
that of the parent frOm whose side of the 
family the wealth derived.

‘ 

United Kingdom mmpmzz'e; and 
unincorpomted anotz'atz'om '- 

11. It .is not in general Propdsed to tax 
companies or unincorporated A associatiqns. 
Although some European countries do so, 
the Government take thc; :view that the 
reasons for which a wealth tax is being 
introduced in this country do not make .it 
necessary to extend- the charge to .1 com- 
panies. The wealthacomlirised in companies 
will be taxed indirectly when th'eir shares 
are held by shareholders who bhefnseives 
fall Within the scope of the charge: A 
charge might arise on interests in‘un‘in— 

corporated associations where the members 

1'55



U.K.: GREEN PAPER ON WEALTH TAX 

are in a position to realise the value of their 
assets. 

Rejz'deme 

Text of reyidence for wealth tax purpose: 
12. The Government propose that the im- 
position of the charge to wealth tax should 
turn on an individual’s domicile and resi- 
dence in the United Kingdom in any fiscal 
Year. For this purpose the tests for deter- 
mining Whether someone is resident for 
wealth tax purposes will be the same as 
those used for income tax purposes 2. Nor- 
mall‘y a person is either resident or not 
resident for a whole year; but Where by 
concession he is regarded as resident for 
income tax purposes for only part of a 
yea-r, he might be regarded as resident for 
wealth tax purposes for that year if the 
valuation day (see paragraph 66) falls in 
that part of the year for which he is resi- 
dent for income tax Purposes. 
15. A person who is resident in the 
United Kingdom in any fiscal lyear and 
who is domiciled here will {be liable to 
wealth tax on his worldwide assets; some- 
one With an overseas domicile who has 
lived here for a considerable period might 
also be Within the charge. It would not 
however be reasonable to charge a person 
to the same extent if his ties here are less 
permanent and someone who is resident 
and ordinarily resident and who has not 
INed here for 2a considerable period might 
be made liable to the charge only on the 
total value of his assets here. A person 
“who, although resident, is neither ordinarily 
resident nor domiciled in the United King- 
dom will be treated as if he were non— 
resident. 

Non-rexidenz‘: 
14. It i§ not generally the Government’s 
Purpose to charge non-residents to wealth 
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tax. They will not of course be liable on 
assets of any description held outside the 
United Kingdom, nor will they be liable 
on assets held in the United Kingdom such 
as portfolio investments which are not con- 
nected with a permanent establishment. 
However it might ‘be thought unreasonable 
if non-resident individuals were able to 
hold certain types of assets in this country 
on terms which were more favourable than 
those available to residents. If it were 
thought right to give some effect to the 
latter View, non—resident individuals might 
be charged on the value of land in the 
United Kingdom, including assets held in 
connection with agriculture or forestry and 
rights relating to land, and on the value of 
assets held in connection with a permanent 
establishment in the United Kingdom (eg 
a branch, office or fictory). This basis of 
liability would be broadly in line with the 
article on capital taxes in the model double 
taxation agreement drawn up by the OECD 
Fiscal Committee. Although on the Con- 
tinent it is common to give non-residents a. 

lower threshold than residents and they are 
not always charged at the same rate, assets 
of non-resident individuals falling within 
the charge here might .be taxed on the 
same basis as the assets of residents. 
1 5. Arrangements along these lines would 
not bring within the scope of the charge 

2. The meanings of the terms “residence” and 
“ordinary residence” for income tax purposes 
and, more briefly, of the term “domicile” are 
given in the booklet “Residents and Non- 
residents: Liability to Tax in the United King- 
dom” (IR 20) which is available free of charge 
from the Board of Inland Revenue at Somerset 
House or from the office of any Inspector of 
Taxes. The booklet also gives a summary of the 
income tax and capital gains tax treatment of 
residents and non-residents as at January 1973, 
but it has not yet been amended to take account 
of the changes in the Finance Act, 1974. 
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assets of any nature owned by Widely held 
companies which are not controlled by five 
or fewer persons within the usual defini- 
tions. However ru‘les wil be devised to 
ensure thét noncre'sident individuals can- 
not escape the charge by holding charge- 
a-ble assets indirectly in cOrporate form, 
Whether the company is resident or not. 
Likewise the tax will extend to chatgeable 
assets owned by non—resident partnefships. 
Trustx 

United Kingdom twat: — 
general principle: 
16. So far as possible, no tax advantage 
or disadvantage should follow from. hold- 
ing assets in trust rather than absolutely. 
Hence there can be no question of treating 
each trust 'as if it were a separate individual 
and allowing it the same exemption limit 
and rate bands, for if this were done sub- 
stantial tax advantages could be obtained 
by fragmenting wealth between a number 
of trusts. 
17. The Government therefore consider 
that all Property held in trust should be 
prima facie liable to wealth tax at the top 
rate or perhaps, if the top rate applied 
only to a small number of people, at the 
next highest rate. However, there will be 
provision for trusts to have their liability 

' abated. The following paragraphs set out 
rules for abatement for the main types 
of trust. Their practical effect will be that 
many small trusts will from the outset 
clearly have no liability to the tax. Trusts 
for wholly charitable purposes will in 
general .be exempt from tax as :will pension 
funds and certain trusts for employees. The 
assets of a trust which is_ subject to revo— 
cation by the settlor will be treated as be- 
longing to the settler. 

Straightforward 251't: 
18. For straight-f.“orward~ trusts with one 
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' or more life tenants and remaindermen a 
possible approach might be to attribute the 
trust capital tb the various beneficiaries of 
the trust according to the actuarial Values 
of their respective interests in it; and then 
to tax the various amounts of capital at the, 
rate they would bear if they formed the 
top slices of the beneficiaries’ own wealth; 
However there would 'be two difficulties in 
this: first the values of the interests of the 
various beneficiaries in a trust generally 
add- up to less than 100 per cent of the 
value of the trust funds'and rules would 
have to be made :for attributing the balance; 
second it may nbt beapossible, (even with 2'1 

non-discretionary trust, to identify all the 
reversionary interests (which may, for eX- 
ample, include children yet unborn). The 
best practical solution may therefore be to» 
ignore the reversionary interests and to 
attribute the whole of the value of the trust 
funds to the life tenant: the trustees would 
then be relieved from the full charge to 
tax insofar as that charge exceeded the 
liability which would have been due if the 
trust assets (together with the assets of any 
other trust of which he was life tenant) 
formed the top slice of the life tenant’5 
wealth. The examples in Appendix 1 3t 
how this rule might work. Similarly, Where 
the trustees of a trust are required to ac'cu- 
mulate the income for an identified bene- 
ficiary contingent on his teaching a stated‘? 
age with power to make payments to him 
at their discretion, the assets could be attri- 
buted to the beneficiaxy so that the rate 
Would be found, if he was a minor, by 
aggregating them with his parents’ wealth 
(as explained in paragraph 10). 
Dinretz'omzry irmt; 
19. The approach to straightforward 
trusts cannot apply to the wholly dis- 
cretionary trust in which the trustees have, 
unfettered discretion as to the application 
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of indome and capital between what may 
be a very large number of discretionary 
objects. In such a case there are no bene- 
ficiaries by reference to whose circum- 
stances. the charge at the top rate (if tax 
might be abated. The Government con- 
sider that while the settler remains alive 
the charge should be calculated primarily 
by reference to his circumstances, as if the 
trust and any other discretionary trust he 
had set up had‘ never been made. This will 
usually be close to the realities of the situa- 
tion in which the trustees may be expected 
to follow the settlor’s Wishes. It may how- 
ever be possible to give a measure of relief 
by' reference to the payments of income 
actually made to the discretionary objects 
of a trust,.a1though it would be necessary 

' 

to assume for this Purpose that the capital 
used‘ to produce the distributed income 
was no more than what was required to 
produce the income/from investments yield— 
ing a reasonable rate of return. Indeed if 
the settlor were dead such a method might 
provide the only basis whereby relief could 
be given as .the years passed: it would how- 
ever .need to be carefully drawn bearing in 
mind the Possibilities of abuse. 

Interzkediate trmty 
20. Thefe are many types of frust falling 
between the extremes of the straightfor- 
ward tr'ust with indefeasible life interests 
in pdssession and reversionary interests on 
the one hand and the out and out dis- 

cretionary trust on the other. These will 
require consideration accozding to their 
circumstagces 'on the general lines set out 
above. The rules for frusts will apply t6 
other arrangements having similar effect. 

Payment of 1/99 tax 072 Jettled property 
21. The. normal'rule will be .that the 
trustees should pay the wealth tax’ out‘of 
the caipital "of the trust fund: the burden 
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will thus effectively be' borne by the life 
tenant as well as by the remainderman since 
it will erode the amount of ~the trust Capital 
and, therefore, the income that it can pro- 
duce. Some life tenants may :be unwilling

I 

to reveal to the trustees the amount of their 
wealth in order that the latter may calculate 
the relief due, or 'even to allow the Reve- 
nue to calculate the relief and inform the 
trustees. In such a case the trustees would 
have to pay tax at the top rate, but it could 
be provided that the Payment Wduld then 
so far as possible benmade‘ out of income 
and that the life tenant could claimdirect 
from the Revenue an appropriate repay- 
ment of the tax paid by the trustees. 
Owned; trmt: 
22. Trusts Where the trustees are not reg'i; 
dent in the United Kingdom and the ad- 
ministration of the trust is ordinarily car- 
ried on outside this country fall into two 
broad categories. 

“Genuine” 01/875945 trzm‘; 
23. The first category includes all those 
trusts set up with non—resident trustees by . 

settlers who have little or no connection 
with this country. In such a case even if 
there are one or more beneficiaries or dis- 
cretionary objects resident in this country 
there are no grounds on which it would be 
right to [bring the trustees or the.whole of 
the trust assets within the charge to the tax. 
But a United Kingdom resident individual 
with an interest in such a trust, whether in 
possession or reversion, has a realisable 
asset which should be included 

I 

in his 
Personal'wealth at its actuarial value. If 
such-a trust is discretionary however its 

objects generally have no interests in the 
trust aSsets on which they should be as- 

sessed. 

“Aytz'fz'tz‘al” 011913645 #115s 
24. The second category includes those 
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trusts where a United Kingdom settler ar- 
ranges for .the trustees to be non-resident~ 
or where the administration of an existing 
resident trust passes overseas. The legal 
ownership pf the settled property is thus 
vested in Persons outside United Kingdom 
jurisdiction and the arrangement is very 
frequently prompted by tax avoidance con- 
siderations. Accordingly, Where settled 
funds were provided directly or indirectly 
by a person who at the time the funds 
were provided was domiciled or ordinarily 
resident in the United Kingdom, the trus- 
tees will [be liable to the same extent as if 
the trust had been resident. This will apply 
whenever the trust was set up. While the 
settlor remains alive there will be power to 
recover the tax from him if the trustees do 
not pay it; alternatively it will be recover~ 
able out of any assets of the trust which are 
Within the Uni-ted Kingdom or from any 
residents to the extent that after 8' August 
1974 they receive benefits from the settle- 
ment, whether directly or indirectly or 
whether of capital or income. 

Extates 2'72 administmzfion 

25. Special rules will be needed to deal 
with property passing under a deceased’s 
‘Will (or an intestacy) for the Period While 
,the estate is in course of administration. 
The eventual recipient _of such property 
will be liable in respect of the total amount 
he receives as if it had formed part of his 
wealth at each valuation day (see para- 
graph 66) between the date of death and 
the date of receipt. Trustees will similarly 
be liable on the lines set out in paragraphs 
16 ,to 24. Neither [beneficiaries nor trustees 
will be required to pay tax until the pro- 
perty in question has been transferred to 
them, but interest at a commercial rate will 
run on deferred payments perhaps from a 
date 12 months after the date of death. As 

Bulletin Vol. XXIX, April/avrii no. ’4, 1975 

an alternative the GOVernment will con- 
sider allowing a 12-month period from the 
,‘date of death 'before the wealth tax liabili- 
ties begin to accrue. To deal with the possi- 
bility of very long delays in completing the 
administration of an estate it will also be 
necessary to have power to require personal 
representatives to make proyisional pay- 
ments Of wealth tax on behalf of absolute 
beneficiagies or trustees. ‘ 

CHAPTER 3 ' 

THE BASIS OF THE CHARGE AND ITS 
INTERACTION WITH OTHER TAXES 

General principle: 

26. In 'principle we'alth tax should be 
levied equally on the value of' all assets 
with a realisable value held by an individ- 
ual or [by the trustees of a trust, what'ever 
the assets may be and howsoever they may 
be held. Difficulties will arise if this prin- 
ciple is? not accepted: those'who hold "their 
assets in chargeable form will feel a sense 
of grievance that others equally Wealthy 
are escaping the charge; and economic 
distortions will be introduced which Will 
benefit those who at the time the tax Is 

introduced own assets which are exempt or 
assessed at less than their full value. Future 
purchasers of such assets will not neces-- 
sarily benefit fully from any exemption 0r 
undervaluation because the Price of the 
assets may tend to incrEase in order to take 
into aCcount their favourable wealth ‘tax 

treatment. 
I 

“ 
- - 

27. _The next two_ chapters discuss how 
the practical difficulties of valuing certain 
types of assets might be mitigated. This 
chapter considers the principle of charging 
assets of various types. 

Owner-occupied [games 
28. Owner-occupied houses should fall 
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TWithin the scope of the charge. They are 
clearly realisable assets and their exemp- 
tion would be unfair to those wealthy 
people who live in rented accommodation. 
Howe/901d and personal good; 
29. It would not be practicable to require 
a valuation of all normal household and 
personal assets for this is an area in which 
the problems of valuation by the taxpayer 
himself would be particularly acute (see 
paragraphs 61 to 65). Indeed, while a case 
can be made for charging antique furniture 
and similar valuable items which may .be 

‘ held ‘as an investment as much as for their 
pgactical usefulness, it is arguable that 
domestic and household goods for personal 
use should be exempted irrespective of 
their total value. This is broadly the rule 
in Sweden, for example. The Government 
will, consider as a possible solution provid- 
ing in addition to the general exemption 
limit, a separate exemption up to a certain 
value for all personal and domestic proper- 
.ty held primarily for current use and en- 
joyment and not, except incidentally, with 
a view to resale. This secondary exemption 
limit would be fixed at a level sufficient to 
cover normal household contents: the exact 
figure would depend in part on Whether 
or not {the wealth of husband and wife is 
aggregated (paragraphs 8 and 9). This ex— 
Emption might also coverkcars used Pri— 
marily for private purposes; alternatively 
cine car per Person might be exempt. 

Interaction wit/9 otber 254e 
The general exemptim limit 
30. As is clear from Appendix 3, wealth 
tax on .the continent of Europe starts at far 
lower figures than that of £100,000 which 
is assumed in the illustrative rates set out 
in paragraph 3; the limits for a single per- 
son vary from about £3,000 in Finland to 
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about £30,000 in Denmark. However in 
these Eount—ries there is no equivalent to the 
investment income surcharge: indeed his- 
torically the differential rate of tax for 
earned income was introduced in the Unit- 
ed Kingdom in 1907 at very much the 
same time and for very much the same 
reasons as the wealth tax was generally 
introduced on the Continent. One logical 
Possibility therefore would be to substitute 
for the investment income surcharge a. 

v'v'ealth tax with a. low threshold; but the 
administrative difficulties, both. for tax- 

~Payers and for the Inland Revenue, rule 
this out in the foreseeable future. It will 
therefore be necessary to retain the sur- 
charge as a means of collecting tax in 
addition to that due at the basic and higher 
rate of income tax from those with mode- 
rate amounts of wealth. 

Interaction with the invenfimemf income 
.rmcbazrge 
51. Generally the investment income sur- 
charge, like earned income relief before it, 
recognises that capital which gives rise to 
unearned income puts its owner in .a 
stronger economic position, so that he has 
a higher taxable capacity, than a person 
who has only income. To this extent .the 
surcharge pei'forms the same function as 
the wealth tax. The Government see the 
considerable force in the proposition that 
a rentier or landowner Whose wealth is held 
=in a form which gives rise to income which 
is treated for income tax purposes as in- 
.vestment income should not be required to 
pay both wealth tax and the surcharge. 
Accordingly they will consider limiting his 
liability to whichever of them is the higher. 

A ceiling proviiz‘on 
' 32. Even such relief from the combined 
burden of wealth tax and income tax would 
no_t go far enough in some circumstances. 
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One Possibility is that there should be 
some ceiling on a taxpayer’s total tax lia- 
bility along the lines of that to be found 
in the tax system in Sweden 3 and in some 
othe: European countries. However such a 
ceiling would benefit most those Whose 
assets produce a low income yield and it 

might be preferable to give relief on total 
liabilities so as to benefit most of those 
who receive a high taxable return on their 
assets. - 

Productive due“ 
33. Businessmen would benefit from the 
limitation of the combined burden of the 
investment income surcharge and wealth 
tax only to the extent that fheif businesses 
were incorporated and they received divi- 
dends from them. On the other'hand‘ they 
could “benefit from a ceiling provision de- 
pending on the exact form that it took. It 
would be right here to take account of the 
fact that the businessman’s profits from his 
business represent a reward for his own 
personal efforts in the business as well as 
a return on his capital. This fact however 
is not Wholly reflected in his income tax 
treatment since his remuneration as a direc- 
tor (if his business is incorporated) or his 
Schedule D Case I or II profits (if his 
business is unincorporated) are now treated 
Wholly as earned income. It is also relevant 
that a rentier; faced with a combined in- 
come tax and wealth tax bill which (after 
allowing a margin for living expenses) ex- 
ceeds his net income, can sell investments 
to meet his tax liabilities; but a business- 
man (whether or not his business is in- 
corporated) may not be able to do so. The 
amount of the business which would have 
to be sold in order that the tax liability 
could be met would not necessarily be 
marketable; a sale large enough to attract 
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Purchasers might jeopardise his interest in 
the enterprise. 
34. The tenant farmer’s position is little 
different from that of the businessman 
generally, but for the farmer who owns his 
farm and the agricultural landlord an ad- 
ditional consideration arises at the present 
time from the current high price of ‘agri- 
cultural land and the abnormally low rate 

‘ of return currently obtainable thereoh. The 
Government recognise that the Possible 
consequences of this consideration for agri- 
cultural efficiency and investment, par-tic- 

ularly in the case of the full’itime Working 
farmer, will need to be examined carefully 
in consultation with the industry. 
35. In the Government’s view it Would 
be wrong ‘to exempt business asSets or 
farms from the tax or to calculate liabili- 
ties on such assets on specially favourable 
terms. The wealth tax would lose much of 
its desired social effect if a. substantial 
Proportion of those who are among the 
wealthiest in the country were not to come 
within its scope. Moreover it is a matter 
for argument Whether the sale of a busi- 
ness, or of Pagt of a business, would lead 
to a loss _of efficiency from a national point 
of View or the opposite. Nevertheless the 
Government recognise that the owners of 
assets which it is difficult or undesirable 

3. In Sweden a taxpayer’s total liability to na- 
tional and communal income tax and to wealth 
tax cannot, except as mentioned below, e'xce'ed 

80 per cent of his taxable income up ‘to 

Kr 200,000 (about £19,000) plus 85 per cent of 
his taxable incomerover that figure. Where it 
would exceed that ceiling, the national income 
tax (which has a top rate of 54 per cent) is 
reduced or eliminated, and then the Wealth tax. 
However the wealth tax due cannot _be reduced 
below that payable on half the taxpayer’s wealth 
and coinmunal income tax (the rates of which 
vary, but average about 24 per cent) can never 
be reduced. '

‘ 
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to sell would sometimes face special prob- 
lems in finding the money to pay an an- 
nual weal'th tax. From this point of view a 
ceiling provision would be of considerable 
help to businessmen and farmers; and 
Where a taxpayer had no assets out of 
which he could reasonably pay the wealth 
rtax he might also be allowed to defer pay- 
ment of the tax attributable to producitive 
.asSets, subject to interest (which might also 
be deferred) at a commercial mtg, until the 
owner sells the assets, retires or dies— any 
provision for defenment on these lines 
would be extended as far as appropriate to 
cover shares in unquoted trading com- 
panies. This would ensure that the founder 
of a business, or the entrepreneur who built 
it up, would not himself have to pay the 
fax while he was running it. 

The national heritage 
36. The treatment of works of art and of 
collections of books, manuscripts or other 
objects of national, scientific, historic or 
artistic importance also requires consid¢r- 
vation. For someone who holds a large part 
of his wealth in this form the only means 
of raising the necessary money may be by 
selling spme “of these objects and it has 
been suggested that they should therefore 
be exempt from wealth tax. This would be 
in: line with the current exemption from 
estate duty of works of art and other ob- 
jects of national importance when an un- 
dertaking is given to keep them in this 

Country.
‘ 

374 The Government are sympathetic to 
the purpose behind the proposal and are 
not a-vgrse to easing the difficulties. Al- 
though there are forcible arguments against 
Outright exemption they recognise that, in 

‘ 

deciding how far the general principle set 
out in paragraph 26 should be applied to 
works of art etc., there are a number of 
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different categories. First there are those 
works which are on more or less permanent 
loan to public collections; second there are 
those which are on display in historic 
houses to which the owners admit the 
public; and third there are those to which 
the public has no access except by appoint- 
ment in special cases. Each category might 
well call for different treatment. 
38. It has also been suggested that his- 
toric houses should be éxempt. But it 

would be difficult to single out a house 
which happened to be historic for treat- 

ment different from owner-occupied houses 
generally or, in the case of th05e where a 
business is being carried on on a commer- 
cial basis with a view to the realisation of 
profits, for treatment different from busi- 
nesses generally. On the other hand the 
Government are well aware of the value 
of the contribution made by the historic 
houses.

‘ 

39. The Government recognise the dan- 
ger that the wealth tax Could lead to the 
dispersal of the national héritage: they in- 
tend to ensure that this dbes not happen 
and that instgad our heritage becomes more 
readily available to the public generally. 
Accordingly any special arrangements 
which are made for historic houses or‘ 

works of art etc. should be conditional on 
the house being open to the public or the 
.work of art etc. being on public display, 
whether in the ov'vner’s house or on loan 
to a public collection, with such mpdi- 
fications as might be appropriate for deli- 
cate objects or research material. One pos- 
sible solution which the Government will 
wish to consider in the light of discussions 
with the appropriate bodies will be the 
deferment of tax, either“ on the lines sug- 
gested in paragraph 35 or While the ap- 
propriate conditions are being satisfied. 
For some categoxies of works of art there 
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might perhaps be exemption from the in- 
terest accruing on deferment (though not 
frOm the charge itself). This could be 
combined With arrangements to take the 
works into Public ownership in Satisfaction 
of accmed wealth tax liabilities. 

Other amen 
Copyright: and patem‘ right: 
40. The sale of a copyright or a Patent 
right by an author or inventor, in wholé 
or in part, does not normally rank as a 
capital transaction ‘and the proceeds are 
subject to income tax in his hands. It may 
therefore be argued that these assets should 
not fall within the scope of the wealth 
tax. On the other hand the fact that an 
asset has been created by a taxpayer in the 
course of exercising his trade or profession, 
so that any proceeds arising from its ex- 
ploitation are subject to income tax, does 
not conflict with the principle that, insofar 
as he has not disposed of it, he has pos- 
session of an asset which adds to his net 
wealth. Hence on this View such assets 
should be within the scope of a tax on 
wealth, but where a right on which wealth 
tax has been paid is subsequently sold, the 
wealth tax paid should be allowed as an 
offset against the income tax falling due. 

Pemz'on rig/9t: 
41. It may be arguéd that pension rights 
should be within the charge to the tax, 
because if one contrasts two men with aSSets 
of- the same value, one of Whom also has 
rights to a Pension and the other has not, 
then the former is in a stronger econqmic 
position. Even though those rights are not 
marketable, he need_ feel less circumspect 
in his use of his assets because he has the 
cushion of his pension rights to fall back 
on if things go wrong. 
42. On the other hand there are strong 
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arguments in faVour of exempting Pension 
rights. First the tax is in general to be li- 
mited to realisable asSets‘. Second pension

" 

rights, may be regarded as a form of def 
ferred pay. Finally on social grounds'fiscal 
encouragement has long been given to: 

savings which can clearly ‘be identified aé 
savings for retirement, as opposed. to sa- 

vings generally which produce free capital- 
in the owner’s hands, and itlseems‘ reason-r . 

able that comparable treatment should 'be 
given under the wealth tax. The Govern- 
ment haveldecided to accept the case for 
exemption Within broad limits. Accordingly 
pension rights under the national Super; - 

annuation scheme, any statutory scheme '01: 
an occupational pensionlscheme approved 
for income and corporation tax. purposes. 
will be exempt. 
43. Similar considerations anisein‘the: case 
of retirement annuity contracts which pro- 
vide the equivalent of a pension for self? 
employed and employed people in non- 
pensiona-ble jobs. These contracts will be 
exempt for wealth tax purposes to the 
extent that, and under the same conditions 
as, they are eligible for income tax reliefs. 

Life zmzzmme politiex 
44. The foregoing arguments do not ap- 
ply to savings by means. of Life assuranée- 
Life assurance policies can be readily as— 

signed or used as security and cannot, there- 
fore be distinguished from savings gene: 
rally; they should therefore be withiri the 
scope of the wealth tax charge despite their 
privileged treatment [forkincome tax. If a 
Life assurance policy is taken out under the 
Married Women’s Property Acts or is on 
the life of someone other than the behefb 
ciary, the policy will 'be regarded as part "of 
the wealth of the Person with an interest 
in it. ' 
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Deduction: 

45. The tax will be charged 0n net 
wealth, so that liabilities and mortgages 
will be deductible from a taxpayer’s gross 
wealth in order to establish the net amount 
on which he will be liable. InSofar how- 

ever as a debt relates to an exempt asset, eg 
a car, it will not be allowed as a deduction. 
If the arrang¢ments for deferment of tax 
in certain circumstances suggested in para- 
graph 35 were adopted, the deferred wealth 
tax liability would be allowed as a deduct- 
ion in computing the taxpayer’s net wealth. 
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Abkommen zwischen der Bundesrepublik Deutschlan-d und Rumfinien: 
Denkschrift (auszugsweise) 1 

Das Avbkommen zur Vermeidung der 
Doppelbesteuerung zwischen der Bundes- 
republik Deutschland und der Sozialisti- 
schen Republik Rumfinien, das am 29. Juni 
1973 in Bonn unterzeichnet wurcle, ist nach 
d’em am 18. Dezember 1972 unterzeich— 
neten Abkommen mit Polen der zweite 
Steuervertra-g, der'mit ejnem sozialistischen 
Steiat abgeschlossen wfirde. 
Die Initiative zu den Verhandlungen ging 
urspriirxglich von der rum‘aihischen Seite 
aus, aus'gelést dutch die steigende Betéiti- 
gun'g ruminischer Untemeh-men bei Bau- 
ausfi‘mhrung'en und Montagen in der Bun- 
desrepublik und die' damit verbundene' 
deutsche Besteuerung. Ersten Experten— 
gespriichen im juni 1971 in Borin schlossen 
sich weitere Verhandlungen bereits im 
September 1971 in Bukarest und damn im 
November 1972 in Bonn an, die dann im 
Juni 1973 mit der Paraphierung er-folgreich 
abgeschlossen werden konnten. 
Das deutsch—rurnéinisthe Abkommen éi-hnelt 
Weitgehend- dern A-bkornmen mit der Volks, 
republik Polen (vgl. BR-Druhksache Nr. 
313/74), d.h. es Iehnt sich zwar systema- 
tisch sehr stark an das von~'der OECD em- 
Pfohlene Musterabkommen und darnit an 
das Schema der meisten anderen von der 
Bundesrepublik bereits abgeschlossenen Arb- 
.kornmen anhweicht hiervon jedoch ab, W0 
dies auf Grand der‘ Verschiedenartigkeit 
der beiderseitigen Wirtschaftssysteme an- 
gebracht ers’chien. - 

-Aus d‘eutscher Sicht vérdiént v01: allem die 
Bedeutung de’r Regel-ung ffir die Besteue— 
rung von Gewinunriickflfissen aus deutschen 
Beteiligungen an rumfinischen Unterneh- 
men (50g! joint ventures) in den Artikelri 
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2 und 9, hervorgehoben zu werden, da 
Rumfinien bereits Rahmenvorschriften fiir 

derartige gemischte Gesellschaften erlassen 
hat und schon erste Kooperationsverttége‘ 
zwischen deutschen und ruménischen Fif— 
men abgeschlossen wurden. Hie: dfirfte das 
Abkomr‘nen schon in naher Zukunft seine 
Funktion als Wegbereiter fiir eine Inten- 
sivierung der Wirtschaftsbezieh-Lingen zwi— 
schen beiden Staaten erffillen ké’mnen'.

I 

1111 iibrigen galt mph in diesem Abkommen 
der Frags der Besteuerung von Bauaus- 
fiihrungen und Montagen bzw. des dort be: 
schéiftigten Personals ein ganz besonderes 
Augen-merk; 
Die hierffir gefundene Regelung, wonach 
die Frist, bei der eine Baustelle un-d Mon- 
tage noch nicht als Betriebstitte‘ ange‘sehgn 
wird, und die Frist, nach deren Ablauf *dem 
Titigkeitsstaat das BesteuerungSrecht ‘ffir 

die Gehéilter des Baustellempersonals zu— 
steht, voriibergehend, d.=h. 5 Jahre lang, 
von 12 awf 18 Mon‘ate verléingert Wird‘,‘ 

stellt einen Kompromiss zwischen den sghr 
verschieden gelagerten beiderSeitigen Inte- 
ressen in dieser Frage dar, der sich sowoh'l 
wettbewerbspolitisch al‘s auch den an'deren 
Vertragspartnem der Bundesrepublik 
gegenfibet Vertreten lisst. 
Schliesslich wurde auch in der Frage de: 
Abgrenzung der Besteuerungsrechte bei 
Dividenden, Zinsen und Lizenzgebiihlgem 
zwischerr Quellenstaat und Wohxnsitzstaat 
dutch eine spiirbare Einschriinkung bei der 
Besteuerung i-m Quellenstaat eine Lésun'g 

1. Sieh'e text Supplement B, 1975. 
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gefunden, die nicht zuletzt‘sicherlich auch 
das Investitionsklima gi’mstig beeinflussen 
dfirfte. '

r 

In seinem Mechanismus lehnt sich der 
Steuervértrag voll und ganz an die von der 
Bundesrepublik bereits mit anderen Staaten 

STELLUNGNAHME DES BUNDESRATES 
Gegen das Doppelbesteuerungs-Abkomrnen 
mit der Sozialistischen Repu‘blik Rumfinien 
bestehen. erhebliche Bedenken. Dieses Ab- 
kommen riurnt den Bauu-nternehmen aus 
Ruminien weitcrgehende Pr‘aiferenzen em 
2115 in dem Musterabkommen der OECD 
vorgesehen (Protokollnotiz zu Artikel 5 
des Abkommens). Ffir eine solche ab- 
weichende Behandlung ist kein Grand er- 
sichtlich. 
Die deutsche Bauwirtschaft steht in hartem 

'abgeschlossenen A-bkommen an, d.h. die 
Doppelbesteuerung wird im Wohnsitzstaat — allerdings unter Anwendung des Pro- 
gressionsvorbehalts —- grundsiitzlich dutch 
Freistellung und 1111:“ in Ausnahmeféillen 
dutch Antechnung vermieden. 

Anlage 2
- 

Konkurrenzkampf und wird, wie die Ver- 
gangenheit gezeigt hat, von den osteuro- 
péiischen Bauuntemehmen immer wieder 
unterboten. Solange dies wettbewerbs- 
neutral geschieht, ist dagegen nichts einzu- 
wen-den. Die vorgesehene steuerliche Be- 
giinstigung kann jedoch eine Wettbewerbs- 
verzerrung darstellen, weil nicht auszu- 
schliessen ist, dass den ruméinischen U-nter- 
nehmen seitens ihres Staates besondere 
steuerliche Erleichterungen gewfihrt wer- 
den. 

Anlage 3 

GEGENAUSSERUNG DER BUNDES- 
‘REGIERUNG ZUR STELLUNGNAHME . 

.DES BUNDESRATES 
Das Doppelbesteuerungsabkommen mit 
Rumfinien- gehbrt zu den ersten Steuer- 
vertrfigen der Bund‘esrepublik mit Staats-

. 

handelsléindem. Es zeigt, dass es méglich 
ista auch mit ei-nern Staat v611ig anderer 
Gesellschaftsordnung auf der Grundlage 

I 

der fiblichen deutschen Vertragspraxis 
(OECD4Musterabkommen) Zu stéuerlichen 
Vereinbarungen zu kommen. 
Die Bestpuerung von Bau- und Montage- 
stellen weicht insofern von der herkémm- 
lichen A‘bkommenskonZeption ab, als ffir 
cine Ubergangszeit von fiinf Jahten. der 

“ Staat, in dem sich die Bau- oder Montage- 

166 ' 

stelle befindet, nicht bereits bei 12mona- 
tiger, sondem erst bei 18monatigez Dauer 
der Bau- Oder Montagestelle ein Besteue- 
rungsrecht hat. Die gleiche Frist gilt fiir 

das Baustellenpersonal. 'Diese Regelung soll 
die in der ersten Phase des Auf-baus und 
der Entwicklung der gegenséitigen Witt— 
schaftlichen Beziehungen im Vordergrund 
stehenden Bau— und' Montagetéitigkeiten 
von Steuerhemmnissen entlasten. Dabei 
darf nicht fibersehen werden, dass die Ab— 
kommensregel zweiseitig Wirkt. Sie giltalso 
auch fiir deutsche. Untemehmen, die in 
Rumfinien, z.B. auf dem Sektor des An- 
lagenbaus, tiitig werden. Die Zielsetzung, 
bei den in Frage kommenden Untemehmen 
vor allem die Anffingsschwierigkeiten im 
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anderen Staat zu milder-n, wird dadurch 
unterstrichen, dass die Regelung auf ffinf 
Jahre 'befristet ist. Durch die vereinbarte 
riickwirkende Anwendung des Abkommens 
ab 1972 en'det die Ubergaxngsfrist bereits 
1976. Von dann ab gilt die Normallfisung, 
wie sie sich in 21116:; vergleichbaren Abkom- 
men findet. 
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Die Ubergang‘slésung fiir die Ban; vund 
Montagestellen will ei-ner Interessenl’age 
gerecht werden, die nut vofiib'erge‘hendlber _

' 

steht. Sie bedcutet keine' auf Dauer zu 
sehende Umorientierung der deutschen Ab- 
kom-menspolitik. So‘ ist z.‘B. in dem para: 
,phietten Abkommen mit Jugoslawien eine 
derartiwge Sohdérregelung nicht enthalten.

A

. 
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Osterreichischen Steuer- und Wirtschaftskartei, 
No. 34. 
Annotated text of the individual income tax law 
as amended by 1974, amendments. (B 8677) 

BRAZIL 
DIE SUDENE: FINANZ- UND ENTWICKLUNGS- 
POLITIK IN NORDOST BRASILIEN,‘ . 

by M. Jansen. Ernst‘ Klett Verlag, Stuttgart, 
1974. 162 Pp, _DM 19.50. 
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Study of the fiscal .policy for the regional devel- 
opment of Northeast Brazil, in which tax meas— 
ures were granted to stimulate private invest— 
ment. (B 15417) 

DEVELOPING COUNTRIES 
GUIDELINES FOR TAX TREATIES BETWEEN 
DEVELOPED AND DEVELOPING COUNTRIES. 
United Nations, New York, 1974. 64 pp. 
This publication contains guidelines consolidated 
from the previous reports prepared by the Group 
of Experts on Tax Treaties between Developed 
and Developing Countries, and it is designed as 
a handbook to assist in the negotiation and to 
facilitate the conclusion of tax treaties. (B 8673) 

EEC 
AMORTISSEMENT FISCAL ET CROiSSANCE DES 
ENTREPRISES DANS LA CEE, 
by R. Teller. Maison Ferdinand Larcier, Brussels, 
1974. 289 pp. 
Thesis encompassing comparative study of the 
impact of depreciation allowances on the devel— 
opment of enterprises in the countries of the 
EEC. (B 8641) 

EEC/EFTA 
URSPRUNGSREGELUNG DER FREIHANDBLS- 
ABKOMMEN EWG~EFTA-STAATEN; 
2, neubearbeitete und erweiterte Auflage, by H; 
Schulz. Purschke 8: Hensel, Berlin, 1974. 165 pp. 
Second revised edition of monograph dealing 
with the source regulation concept, governed by 
'the Free Trade Agreement between EEC and 
EFTA member states. Examples illustrate text. 
(B 8593) 

FRANCE 
MEMBNTO PRATIQUE DES SOCIETES COMMER- 
CIALES, 1974, 
by M. B. Mercadal and M. P. Janin. Editions 
Juridiques Lefebvre, Paris, 1974. 1190 pp. 

Bulletin Vol. XXIX, April/avrfl‘no. 4,. 1975'



Fifth eflition of handbook ex‘planitrg bUSi‘ness 
entity forms under French legislation and in 
,prahtice. The material is updated as of Septem- 
bet 1, 1974. (B8705) 

LES PROBLEMES FISCAUX DE L’ENTREPR'ISE; ‘ 

INITIATION A LA GBSTION, 
by E. Sage. Editions Economie et.Humanisme les 
Editions Ouvriéres, Paris, 1974. “225 pp. 
This 'book describes the tax problems of an enter- 
prise from the .time of the establiShrnefit of the 
enterprise to- liquidation. (B 8657) 

GERMAN FEDERAL 
R E P U B L I C ‘ 

'

‘ 

GEMEINNUTZIGKEITSVERORDNUNG MIT ER- 
GANZUNGSBESTIMMUNGEN‘; 
Kommentar; 2., neubearbeitete Auflage, by 
Boettcher—Leibrecht. Vérlag C. H. Beck, Munich, 
1971. 194 pp. 
Second revised edition of monograph explaining 
the tax treatment of n‘pn—profit organizations 
under-German legislation. (B 8661) 

DIE BESTEUERUNG DER GESBLLSCHAFTEN, DES 
GESELLSCHAFTERW'ECHSELS‘ UND DER UM- 
WANDLUNGEN, 
by H. Brénner; 13. neubearbeitete Auflauge V011 
H. P. Bareis, H. I. Rux, und‘ H. Brfinner. Pach- 
verlag fiir Wirtschafts— und Steuerrecht'Schéiffer 
& Co., Stuttgart, 1974. xxxii + 1584 pp. 
Revised and ,extended 15th, edition of the author- 
itative monograph dealing with the tax aspects 
of partnerships, corporations, and other entities 
including merger and take-over aspects. Refer- 

‘ 

.ences .to case law. (138634) 

GRUNDLAGEN DER INTERNATIONALEN BE- 
TRIEBSWIRTSCHAFTLICHEN STEUERLEHRE, 
by L. Fischer und P. Warneke. Erich Schmidt 
Verlag, Berlin, 1974. 257 pp., DM 49.—. 
This study is the outgrowth -v an interest in 
broadening the scope of corporate tax adminis- 
tration from national to international business 
transactions, to encompass foreign tax systems 
and double- taxation treaties which necessarily 
arise in: international Ibusiness operations. 
(B 8565). 

ZUR VERBBSSERUNG DES KONJUNKTURPOLI- 
TISCHEN INSTRUMEN.’I'ARIUMSa 
by H. Hoppe. Institut ,,Finanzen? und‘ Steuegn“; 
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Bonn am Rhein, 1974. 86 pp. Institut ,,Finanzen 
und Steuem“, ‘Heft 106.

. 

Study of the economic instruments available for . 

regulation of the business cycle under the Law 
for ,the Promotion of Stability and Economic 
Growth of June 8, 1967. (138601) 

DIE BESTEUERUNG‘ AUSSERORDENTLICHER 
EINKUNFTE NACH § 34 EStG,

. 

dxitte, verinderte Auflage, by R. Kapp mm} H: 
Brockhoff. Verlag C. H. Beck, Munich, 1971. 
128 pp. ' 

Third xevised edition of monograph dealing with- 
the taxation bf special incomes Specified in 
Article 34 of the Income TaxHAct which arise 
from activities performed during seVeral fax" 
years. (B 8662) 

KAPITALVERKEHRSTEUERGESETZ ; 

4.‘ Auflage, by F. Kinnebrock. Verlag C. H. Beck, 
Munich, 1974. 272 pp. Beck’sche Steuerk‘ommen- 
tare. ~,_ 

Fourth revised, extended, and updated mono~ 
graph on the capital transactions tax law (tax on 
acquisition of corporate rights and stock exchangé 
turnover tax) including the full consolidated 'text 
and comment on the capital transactions taxes, 
with reference to case law and the EEC Directive 
on Capital Movement. (B 8664) 

DIE NEUE ERBSCHAF’I’STEUER 
(ErbStG 1974), by; G. Klein. Luchterhand Ver- 
1ag; Neuwied am Rhein, 1974. 131 1313., DM 16.80. .

, 

Text and comment on the law of April 17, 1974, 
on death and gift taxes. (B 8659) 

ERBSCHABTSTEUBR- UND SCHENKUNGSTE'UER- 
GESETZ ; ' 

6., vfillig neu 'bearbeitete und etweiterte Auflage, 
by H. Megow und T”. Michel. V‘erlag C, H. Beck, 
Munich, 1974, xiv + 722 1313., DM 9&—..—. ' 

Sixth revised and extended edition of handbook 
containing text and comment on the new death 
and gift tax law aS'of January 1, 1974. (B 8633) 

AUFSTELLUNGSMOGLICHKEITEN KONSOLI- 
DIERTER BILANZEN‘ INTERNATIONALER UN- 
TERNEHMUNGEN, . 

by‘ E. Mfiller. IdW-Verlag,'-Dfisse1dorf, 1974. 
232 pp. ‘ 

Study of the principles and problems arising 
from: the consolidation of balance sheets of inter- 
national concerns. (B 8642)

‘ 
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BOOKS 

EINKQMMENSTEUERGESETZ 1975; KOMMEN- 
TAR ZUR EINKOMMENSTEUERREFORM, 
by J. Pel‘ka un‘d‘M. Weber. Deubner Verlag, 
Cologne, 1974. 261 pp., DM 40.~—-. 
Full tcxt of the Individual Income Tax Law 1975 
and implementing ordinance. Each Article provi- 
sion is followed by comment regarding the 
changes effected 'by the Individual Income Tax 
Reform Law of August 5, 1974. (B 8672) 

DIE. UMSATZBESTEUERUNG DER BANK- UND 
GELDGESCHAFTE, 
by R. PhiHPOWSki. Otto Schmidt Veda-g, Cologne, 
1973. xiv + 240 1313., DM 44.—. 
Monograph on the value added tax with emphasis 
on banking and money transactions. (B 8686) 

BEWERTUNG UND BESTEUERUNG ‘DBS GRUND- 
BESITZES ; 

Handbuch ‘von F. Scholz, W. Boyens, und W. 
'St'éinbring, 2. Auflage. Otto Schmidt Verlag, 

' Cologne, 1974. 
Second revised handbook by various authors who 
illustrate and discuss flhe taxation aspects of real 
estate, including any taxes in connection with 

_ real estate, such as land‘ purchase tax, net wealth 
tax, turnover tax, individual income tax, cor- 
poration vtax, death duties, etc. (B 8654) 

- 

BETRIEBSANALYSB ALS INSTRUMENT DER 
STEUERLICHEN BETRIEBSPRUFUNG UND WIRT- 
SCHAFTSPRUFUNG; INDIREKTE PRUFUNGS- 
METHODEN, 
by W. Schriider. Erich Schmidt Verlag, Berlin, 
1974. 354 pp. 
Study of op¢rations analysis as an instrument for 
auditing. (B 8614) 

UNTERNEHMENSVERTRAGE UND EINGLIEDE- 
RUNG ALS AKTIENRECHTLICHE INSTRUMENTE 
DER UNTERNEHMENSVERBINDUNG, 
by K. R. Veit. IdW-Verlag, Diisseldorf, 1974. 
242 pp. 
Thesis encompassing the legal aspects under com- 
pany law and the taxation aspects under tax law 
of associated enterprises. (B 8643) 

HANDBUCH ZUR HAUPTFESTSTELLUNG DER 
EINHEITSWERTE DES GRUNDVERMOGENS 1964; 
5. neubearbeitete Auflage. Verlag C. H. Beck, 
Munich, 1974. xvi + 432 pp. 
Revised annual handbook containing information 
and statutes for.filing tax return for real estate. ‘ 

(B8628). 
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INTERNATIONAL 
FACTORS AND CONDITIONS OF LONG-TERM 
GROWTH. 
United Nations, New York, 1974. 229 pp., 
$10.00. 
Seminar on factors and conditions of long—term 
growth, held in Stockholm, Sweden, December 
3-7, 1973. (B 8644) 

FINAL REPORT OF THE THIRD TAXATION 
AND CUSTOMS COOPERATION CONFERENCE; 
held in Saigon, October 29—November 3, 1974. 
Publication of proéeedings and papers prepared 
by the delegations from the participant countries: 
Republic of China, Republic of Korea, Republic 
of ‘the Philippines, and Republic of Vietnam. 
(B 50043) 

INTERNATIONAL BUSINESS DICTIONARY IN 
9 LANGUAGES; 
planned, compiled and edited by F. Mun-niksma. 
Kluwer, Deventer, 1975. 535 “pp. 
This dictionary contains' specific terms relating to 
the organization and practice of commerce, econ- 
omics, and social economics in nine languages: 
Dutch, English, Esperanto, Franch, German, 
Italian, PortugueSE, Spanish, Swedish. (‘B 8710) 

MULTINATIONAL CORPORATIONS IN WORLD 
DEVELOPMENT. 
Praeger Publishers, New York, 1974. 200 pp. 
Study prepared by the Departmenf of Economic 
and Social Affairs of the United Nations Secre— 
tariat with emphasis on the role of multinational 
corporations and their impact on the development 
of developing countries. (‘B 8669) 

IRELAND/EEC 
CAPITAL TAXATION IN THE EEC; A COM- 
PARATIVE STUDY, 
by N. E. Judge. Institute of Chartered ACCOuna 
tants in Ireland, Dublin, 1974. Supplement ‘to 

Accountancy Ireland; June, 1974. 60 pp. 
Study on the introduction of capital axes in 
Ireland in comparison with the existing net 
wealth taxes and similar taxes levied in the EEC 
member countries, (Br. 8631), 
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ITALY
‘ 

I.V,_A., jT-ESTO INTEGRATO ‘E COORDINATO 
CON LE LEGGI No. 354 DEL 14-8-1974 E No. 383‘ 
DEL 17-8-1974. 
Institute Poli'grafico Dello Stato, Rome, 1974. 

' 95 pp. _ 

‘ 

.

. 

Consolidated text of the Tax on Value Added 
Law of 1972 as amended 'by 1974 statutes. 
(B 8681) 

LATIN AMERICA 
ECONOMIC SURVEY OF LATIN AMERICA, 1972 ; 

Outstanding Aspects of the Evolution of the 
Latin American. Economy in 1972. United Na- 
tions, New York, 1974. 241 pp. 
Trends by countries and special‘studies of various 
aspects of Latin American economies. (B 8684) , 

THE NETHERLANDS 
VOORKOMING VAN DUBBELE BELASTING; 
4th ed., by J. Boqma. FED, Devénter, 1974. 
129 pp., f 24.——~. Fiscale studieserie No. 3. 
Entitled. “Avoidance of Double Taxation”, this 
fourth revised edition deals with international 
double taxation of income and Capital under the 
Netherlands national tax law and its double 
taXation conventions. (B 8604) 

VERVANGING VAN INKOMSTEN 
(Artikelen 27, 31,32 err 593. van de wet op de 
Inkomstenbelasting); 1e dr., by J. E. A. M. van 
Dijck. FED, Deventer, 1974. 106 pp., 1‘ 15.~.—. 
FED’s Fiscale Brochures, IE: 5.6. 
Monograph which illustrates and discusses Arti- 
cles 27, 31, 32 and 59a of the Individual Income 
Tax Law, the tax aspects of which are best con- 
veyed in the title “substitution of income”. 
(B 8663) 

DB BELASTING-ALMANAK 1975 VAN ELSEVIBRS 
WEEKBLAD ; 

20th ed.5 by I. Viersen en E. N. flanker. Ann‘o- 
ventura, Amsterdam, 1975. xvi + 256 pp., f 8.90. 
Guide containing information for filing the 1973 
individual income tax return, the 1974 net wealth 
return, and related information. (B 8792) 
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CODIGO FISCAL DE PANAMA '; 
con nofas, concordancias y 'leyes que lo reforman 
o adicionan, by E. Fabxega F. Ramén and José 
Campodénico Cérdova. Panama, 1974. 702‘ pp. 
Consolidated text of ihe Fiscal Code of Panama, 
annotated, amended,- and revised as of 1974. 
(B 15442) ‘ ~ 

PHILIPPINES 
ASSESSMENT OF TAX REFORMS IN THE 
PHILIPPINES ‘ 

(September 21, 1972 to December 31, 1973)., 
National Tax Research Center, Manila, January, 
1974. 177 pp. ‘ 

Survey and as'sessment of tax changes from Sép— 
tember 21, 1972, to December 31, 1973, divided 
into direCt taxes, indirect taxes, local finance, 
special tax incentives, etc. (B 50005) 

ASSESSMENT OF TAX REFORMS IN THE 
PHILIPPINES 
(Supplement I ~— January 1, 1974 'to May 15, 
1974). National Tax Research Center, Manila, 
May, 1974. 45 pp. . 

Survey and assessment of tax changes from 
January 1, 1974, to May 15, 1974; supplemenp - 

to above work. (B 50006) - 

\

V 

PORTUGAL 
MANUAL DE DIREITO FISCAL I, 
by A. Xavier. Manuais da Faculdade de dire‘ito 
de Lisboa, Lisbon, 1974. 435 pp.

‘ 

First volume of handbook of the 5basic principles 
of taxation both within and without Portugal. 
(B 8682/ 3) ' 

SWEDEN 
THE SWEDISH BUDGET 1975/76; 
a~ Summary published by the Ministry of Finance. 
Stockholm, 1975. 133 pp. . 

The thirteenth edition of the Swedish, Budget 
contains a. summary of the Draft Burlget for the 
fiscal year 1975/76. For the information of 
foreign readers, short descriptions of the.con- 
stitution, the budget system, the tax system, and . 

the civil service are presented. (3870516) 
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BOOKS 

.SWITZERLAND 
DIE tEIDGENOSSISCHE WEHliSTEUER ERGAN- 
ZUNGSBAND, 
by E. Kinzig. Verla'g fiir Recht und Gesellsdhaft, 
Base}, 1972. 342 pp., Sfrs. 60.40. Die Eid- 
genb‘ssischen Steuern, Zéille und' Abgaben, Hand- 
‘biicher zum Fiskaltecht des Bundes. Bnd. 4a 
(2. fiberarbeitete Auflage). ‘ 

Supplementary vblume updating the original 
‘ Wbrk of 1962 dealing with the national income‘ 
tax. (B 8594) 

DIE STEUERLICHEN AUSWIRKUNGEN DER 
VORUBERGEHENDEN BESCHAFTIGUNG IM AUS- 
LAND VON ARBEITSKRAFTEN DER UNTER- 
NEHMEN MIT INTERNATIONALER TATIGKEIT. 
I.F.A. congress, 1974. 24 pp. 
National report of Switzerland by W. Wallinger 
on the subject “Tax Problems Resulting from the 
Temporary Activity Abroad of Employees of 
Enterprises Wiflh International Operations”, pre- 
sented in the form of questions and answers. 
This version, December 19, 1975, replaces all 
previous ones. (Br. 8629‘) 

DOPPELBESTEUERUNGSABKOMMEN SCHWEIZ- 
DEUTSCHLAND 1971: 
Steuem vom Einkommen und Vermégen Text- 
ausgabe und Praxis. Bad. I, by K. Locher, W. 
Meier, und R. von Siebenthal. VerIag fiir Recht 
und Gese‘llsohaft, Basel, 1974. 
First volume of loose-leaf publication entitled 
"Double Taxation Treaty Switzerland-Germany 
1971: Taxes on Income and Capital, Text and 
Practice”. This volume contains text of the 1971 
tax treaty and relevant texts in connection thereto 
frOm Swiss and German official sources. 
(B 8653) ' 

DQPPELBESTEUERUNGSABKOMMEN DEUTSCH- 
LAND - SCHWEIZ ; 

Texte und Kommentat nebst Zusitzen und 
Aussensteuengesetz, by H. J. Meyer-Marsilius und 
D. Hangarter. Handelskammer Deutschland- 
Schw'eiz, Zurich, 1974; 
Loose-leaf publication designed to provide an 
updated work in which text and comment of the 
1971 double taxation treaty in respect to income 
and capital is arranged :by treaty article. The 
basic work tontains 1000 pages. The material 
will be supplemented with material containing 
explanatory notes, relevant statutes, case ‘law 
rulings, andllitetature. (B 8652)

I 
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UNITED KINGDOM 
THE PROPERTY TAXATION PROVISIONS OF 
THE FINANCE ACT 1974: ' 

Covering the Taxation of Development Gains 
and the Charge to Tax on the First Letting of a 
Building After Material Development, by R. W. 

' Maas. Tolley Publishing Co. Lbd., London, 1974. 
115 pp., £3.00. 

_

. 

Outline of the taxation of development gains ap 
the tax on first lettings; references to Finance 
Act 1974. (B 8500) 
REVENUE LAW,

_ 

8th ed., :by B. Pinson. Sweet 8: Maxwell; London, 
1974. 668 pp. 
Revised annual edition which states the revenue 
law as of August 1, 1974. Book covers income 
tax, capital .gains tax, corporation tax, estate 
duty, stamp duties, and tax and estate plannihg, 
and includes a section on value added tax written 
by John Gardiner. (B 8632) 

UNITED STATES OF AMERICA 
PARTNERSHIP INCOME TAXES; 
1974 ed., by A. J. B. Aronsohn. Practising Law 
Institute, New York, 1974. 324 pp. Tax Law 
and Bractice Handbook Series, No. 6. 
Monograph dealing with the taxation of partner— 
ship income nuclei~ the Internal Revenue Code. 
(B 8612) 
TAXATION AND WELFARE, 
by A. C. Harberger. Little, Brown and (30., 
Boston, 1974.): + 304 'pp., $3.85. ' ‘ 

.

‘ 

Studies of the analysis of‘ the resource allocation 
effects of tax, and other policies. (B 8591') 
FEDERAL TAXES 1975. .‘

~ 

Prentice Hall, Inc, Englewood Cliffs, 1974. 
Volume I. K 9 1' 

Volume I, 1975,- of the P-‘H loose-leaf servi'ce 
Federal Taxes, containing updated comprehensive 
indexes to .be used with the 1975 volumes (I-V). 
Points of entry may be chosen 'by tax rule, tax- 
payer, or item subject to tax. (B 8638) 
PRENTICE HALL FEDERAL TAX HANDBOOK 
1975. 
Prentice Hall, Inc, 
623 pp, . 

Annual :guide containing information for filing 
company and personal income tax returns for the 
1974 tax year. .(B 8637) ' 

Emglewood . Cliffs, 1975. 
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LOOSE-LEAF SERVICES 
Received "between February 1 and February 28, 1975 

AUSTRALIA 
AUSTRALIA CURRENT TAXATION & SERVICE 
releases: December 2 and 16

. 

Butterworth 8; Co., Sydney 
AUSTRALIAN CURRENT TAXATION '—‘ CASES 
releases 76-82 
Butterworth 8: Co., Sydney 
SALES TAX EXEMPTION-AND CLASSIFICATIONS 
release 17 
Commissioner of Taxation, Canberra 

BELGIUM 
FISCALE DOCUMENTATIE VANDEWINCKELE, 
BOEK DER .BAREMA'S 
Tome VI, release 24 
Tome X, release 32 
C. E. D. Samsom, Brussels 
GUIDE FISCAL PERMANENT 
release 359 
Editions Service, Brussels 

HANDLEIDING DER INKOMSTENBELASTING 
release 58 ‘ 

C. E. D. Samsom, Brussels 

CANADA 
BRITISH COLUMBIA TAXATION SERVICE 
release 33 
Richard de Boo, Ltd., Toronto 
CANADA TAX SERVICE —— LETTER 
releases 231-235 
Richard de Boo, Ltd., Toronto 

CANADIAN CURRENT TAX 
releases 4-7 
Butterworth 8: Co., Torohto 

ONTARIO TAXATION SERVICE 
release 34 . 

Richard de Boo, Ltd., Toroqto 
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EEC 
QUEBEC TAXATION SERVICE 
release>6 
Richard de B00, Ltd., Toronto 

DROITS DES AFFAIRES DANS LES PAYS DU 
MARCHE COMMUN 
release 80 
Edition Jupiter; Paris ' 

HANDBOEK VOOR‘ DE EUROPESE GEMEEN- 
SCHAPPEN 
'—- Kommenta; op het EEG, Euratom én Egkos 

verdrag, Verdragsteksten en aanverwante stuk- 
ken ’ ' 

release 154 
Kluwer, Deventer

/ 

FRANCE 
BULLETIN DE DOCUMENTATION PRATIQUE ‘ 

DES IMPOTS DIRECTS ET DES DROITS D’EN- 
RBGISI‘REMENT 
release 12 - 

Editions F. Lefebvre, Paris 

BULLETIN DE DOCUMENTATION PRATIQUB, 
DE TAXES SUR LE -C}IIFPRE D’AFFAIRES ET 
CONTRIBUTIONS INDIRECTES 
releases 11 and 12 
Editions F. Lsfebvre, Paris 

DOCUMENTATION PRATIQUE DE SECURITE
' 

SOCIALE ET DE LEGISLATION DU TRAVAIL 
release 12 
Editions F. Lefebvre, Paris 

JURIS CLASSEUR: DROIT FISCAL: — Code fiscal ,,Chiffre d’Affaires” 
releases 5177 and 5178 

-—~ Code Fiscal ,,-Imp6ts Directs” 
release 179 

Editions Techniques, Paris 

GERMAN FEDERAL REPUBLIC 
ABC FUHRER LOHNSTEUER 
release 85 
Fachverlagffir Wirtschafts— unvd Steuerrecht, 
Schaffer und Co., Stuttgart ' 
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LOOSE-LEAF SERVICES 

ABC FUHRER SOZIALVERSICHERUNG 
’release 11 
Eachvgrlag fiir Wirtschafts- und Steuerrecht, 
Schfiff’er und Co., Stuttgart 
RWP. BBCH’I‘S- UND WIRTSCHAFTS PRAXIS 
STEUERRECHT 
release 181 
Forkel Verlag, Stuttgart-Degerloch 

STEUBRRECHTSPRECHUNG IN KARTEIFORM 
releases 275-277 
Verlag Dr. Otto Schmidt, Cologne-Maxienbux-g 

THE NETHERLANDS 
BELASTINGBERICHTEN : 

——- Omzetbelasting BTW 
releases 134 and 135 — Loonbelasting 
releases 142 and 143 

3-— Inkomstenbélasting 
releases 305, 310, and 311 — Personele belasting, enz. 
felease 137 

—- Internationale zaken 
release 118 

' 

—' Algemene wet, euz. 
releases 170‘an'd 171 

—' Vermogenbe‘lasting 
_ releases 25 and 26 

SamsOm, Alphen aan den Rijn 
BELASTING WETdEVINGSERIE: — Loonbelastiag 

'- 
. 

release 35 
J. Noorduijn en Zn., Arnhem 
FED’S LOSBLADIG’ FISCAAL WEEKBLAD 
relieas‘eS 1494-1498 
FED, Deventer 
DE GEMEENTELUKE BELASTINGEN 

' 

- A, M. Dijk, J. C. Schroot, A. Zadel, enz. 
releases 175-177 
Vuga Boeken'j, The Hague 
HANDBOEK VOOR IN- EN UI’i‘VOER 
‘— Belastingheffing bij invoer 

release 179 
—‘- ‘Tarief van Invoerrechteu 

releases I-207; II-128 
Kluwer/Samsom, Deventer/Alp’hen aan den Rijn 
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KLUWERTS FISCAAI. ZAKBOEK 
releases 8?: and 85A 
Kluwer, Deventer 
KLUWER’S TARIEVENBOEK 
releases 144 and 145, 
Kluwer, Deventer 

NEDERLANDSE BELASTINGWETTEN 
W. E. G. de Ggoot 
release 1 1 5 
Samsom, Alphen aan den Rijn 
NEDERLANDSE REGELINGEN VAN INTER~ 
NATIONAAL BELASTINGRECHT 
releases 41 and 42 
Kluwer, Devénter 

OMZETBELASTIN G IN BEROEP EN 
BEDRIJF 
release 27 
S. Gouda Quint, enz., Arn‘hem 

(BTW) 

DE SOCIALE VERZEKERINGSWETTEN 
release 84 
Kluwer, Deventer 

STAATS- EN ADMINISTRATIEFRECHTELIJKE 
WETTEN 
release 1 34 
Kluwer, Deventer 

DE VAKSTUDIE: FISCALE ENCYCLOPEDIE — Inkomstenbelastingen 
releases 158-160 

—~ Vennootschapsbelastingen 1969 
release 25 — Wet op -de omzetbelasting 
release 46 — Algemeen Deel 
releases 53 and S4 

Kluwer, Deventer 

VAKSTUDIE BELASTINGWETGEVING — Belastingen van rechtsverkeer en Registratie— 
wet 
release 18 — Gemeentelijke Belastingen 8.3.. 
release 18 

Kluwer, Deventer 

VENNOOTSCHAPPEN, 
STICHTINGEN

. — Algemeen Deel 
release 27 

Kluwer, Deventer 

VERENIGIN GEN _EN 
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NORWAY 
SKATTELOVSAMLINGEN 
release 41 
Jacob Jaroy, Skien 

SKATTE-NYTT 
release: 1975-1 
Norsk Skattebetalerforenimg Huitfeldts, Oslo 

S O U T H A F R I C A 
LEGISLATION SERVICE OF JUTA’S SOUTH 
AFRICAN INCOME TAX SERVICE 
Dr. A. Silke 
release 11 
Juta 8: Co., Capetown 

SWITZERLAND 
DIE STEUERN DER SCHWEIZ — LES IMPOTS 
DE LA SUISSE 
Tome IV, release 34 
Verlag fiir Recht und Gesellschaft, Basel

9

4 

UNITED STATES OF AMERICA 
FEDERAL TAXES REPORT BULLETIN 
Volume LV (1974), releases 51 and 52 
Volume LVI (1975), releases 1-4 and 6-7 
Prentice Hall; Inc., Englewood Cliffs 
FEDERAL TAXES REPORT BULLETIN — 
TREATIES 
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VC‘VONVENT'ION FIS‘CAQLE’ 
DESw PAYS DU PACTE A'NDIN 

Point de 'viue (les pays en voie de dévelOppemé’nt 

INTRODUCTION- 

Il est 'souhaité que 'le S‘éminaire PIée 
sente .un ex-posé des principes et des féglés

' 

d’évelbppés‘ ’dans‘ 1251 Convention, fiscale ~des 
pays du Papte Andin auteur du 'COncept de 
1’ imposition exclusive Selfin 1&- source, lainsi. 
qu’un examen de l’utilit’é‘ et‘ 'dés difficdltés 
qu’une telle étude peut ,présenter dans le 
monde fistal= international. 
Ce ‘br‘e‘f rapport a pour objet d‘examiner ces 
Problémss du point- de vue‘ d’autres' pays 'en 
voie derdéVelopper‘nent. 
Alors que les relations fiscales entre la 
plupart des pays industrialisés sOnt régies 
par d‘es conventions s’insp'irant généfale- 
ment de la Cohvention-Modéle O.C.D.E., 
1e téSeau et les CQhVentions fiscales des pays 
en voie de développement ne paraiss’entpas 
réPOndre a’ux besbins de ces pays“ Ce’uX—ci 
sent/$1 la recherche, pour 'le'urs relations-avec 
les pays déve‘loppés, vde‘ principes ren- 
contrent davanfage la spéc‘ificité de Ieurs 
rre‘latiOns. 

Lés réimions ‘du ‘GfOupe‘ d‘experts institué 
par ;’ECOSOC ont permis de rencontref 
plus rcéncrétement les préOccupationS‘ des 
pays en voie de développcment. 
2. —— De 1958 51 i968,‘ les pays de 
l’O.-C.D.E. out ‘conclu de nombre’use‘s con- 
ventions avec les Pays non membres (en- 
viron 80), noncompris les accords conclus 
par la France, les Pays-Bas et le Roy‘aume— 
Uni avec leuxs anciennes colonies. 
L‘es conventions signées pa: la France 'avec 
se’s‘vaneiennes colonies d’A’fr'ique reposen‘t 
sur les principes suivants: 
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droit de taxation ‘l‘argement attribfié 2“. 

l’Etat degla source des revenus';~ 
a)_ 

b) 
at intéréts dans I’Etat de ‘la sou’rfee; 

c) n‘otion extensive WdCf ‘l’étdblissemégt 
stable.

- 

En 

a‘Vec se's territoires d’Outre-ME: ‘etaa étéblj 
une Converition-Mod’éle pour les Etats‘ du- 

Commonwealth, "On xetien‘t que le pquvoir 
de taxation attribué aux pafi en_'§ioie'.de 

déVeloppement est ' 
I

- — tantét plus large (définition de l’établis-' 
semem stable, retenue {z‘i‘la *sOutc'ej sur 

* ihtététs, full Credit, tax sparing); — tafitét plus li'mit‘é (retenue sdurce sur 
dividendes et' redé'vances) que ce qfie 
prévoit 1a aventiOn-Modéle 
l’O.C.D;-E. 

5 

-

. 

3. - Bier: entendu, les convgnt’idns, 'soxit 
toujours sujetteisl 5. revision. 11' est sou- 
haitable que les Conventions cxistantés 
puissant s’inépitér des .tfava’ux d’e 

1’ECOSOC. '

. 

M2113 ce vserait tune efreu: de croife .que les 
méfne's' principesr yalent pOur‘jcous‘ le's. pays 
en voie ‘de développement indistinttement. 
Sans doute c’eux—ei ‘ontJils‘ généra‘lement des 
caractéres communs, notamment 
a). l’abSenCe de 'réciprocité réell’e et effece. 

* Pgoféssgur 5. L’Universitér‘de‘ Liége, 2‘1 l’InSfitut 
des Hautes Etudes: Commerciales (ICHEC) ‘et :3. 

their illimi‘té.-d‘e taxat'iondés’ dividend-es,
V 

ce qui concerne ‘l'e RoyaumeUgi, qui a,» 

conclu une ‘cinquan'taine‘ de conventidh'sl 

d‘e~ 

la Faiculté Universifaige de ‘Mofls (FUCAM). : 

Directeur de l’Eco‘lé supérieure dies sc’ien'ce‘s: fis: 
cales de Bruxelles; ' 
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PACTE ANDIN . 

b)

\ 

:tive entre les pays en voie de dévelop- 
pement et les pays développés. Les 
échanges et surtout les investissements 
se réalisent 1e Plus souvent .5. sens 
unlque. 
‘C’est la. raison pour l‘aquelle,_ 1a Con- 
vention des pays du Pacte Andin me me 
parait Ipas étre un exerpple '51 Prendre 
en considégation car cette Convention 
9. fixé des régles fiscales pour les rela- 
tions économiquesv et financiére's entre 
des pays .5. économie faible et relative- 
ment Semblable. Il ne peut étre davan- 
tage question d’appliquer aux relations 
avec les pays développés la Convention- 
Modéle angexée, dont le texte est le 

méme, prévue pour les relations entre 
un Etat du Pacte Andin et un Etat non 
membre du Pacte Andin. 
A ce point de vue on pent dire la méme 
chose de la Convention conclue entre 
les Pays de.l’O.C.A.M. (dont question' 
ci-aprés) encore que le Principe de la 
sougce n’y s'oit pas aussi rigoureux. 
leurs vbesoins budgétaires croissants qui 
ne permettent pas, on 5. ‘P-eine, d’accor— 

der des réductions ou des exemptions 
fiscales.

‘ 

A cela s’ajouten-t les pfoblémes de la 

balance des paiements et des devises: en 
effet, transférer é l’étranger des divi- 

dendes, des intéréts, des redevances, des 
rémunérations, cela représente souvent 
pour les pays en voie, de développement 
une amputation extrémement di‘fficile 

n de leurs disponibilités en devises. 
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leur systérne fiscal, axé esseht‘iellement 
sur la fiscalité indirecte, et? quant aux 
impéts sur les revenus, sur le régirne 
cédulaire. Ce.systé‘me incite .5. '19. rigueur 
vfiscale du principe 'de la sourée. Il 

at‘éeint objgectivement le revenu .2} sa 
source. L’absence presque généralisée de 
l’irnpét sur le revenu mendial ne peut 

que remforcer l’idée de protéger des 
techniques de prélévement basées sur la 
source. 
Le régime cédulaire est souven-t assorti 
(exemple Zaire, Burundi et Rwanda) 
d’un systéme rigoureux de territorialité 
stricte, excluant, pour l’imposition des 
résidents, la taxation des revenus 
étrangers (revenus mobiliers pergus par 
des résidents, personnes physiques 'ou 
sociétés, bénéfices des établissemen-ts 
étrangers de sociétés nationales, etc). 
Toutefois les divergences sont loin 
d’étre négligeables. 
Les :besoins mémes des pays en voie 
de dévelOppement sont variables: cer- 

tains d’entre eux sont riches en capitaux 
mais pauvres en technologie. D’autres, 
les plus nombreux, ne disposent ni de 
capivtaux ni de technologie, ils doivent 
tout importer: capitaux, matériel, 
équipement, outillage, assistance tech- 
nique, etc; d’autres enfin déjz‘i en pro- 
grés dans le processus de développe- 
ment, disposent, mais dans une trop 
faible qwesure, de capitaux et de diri- 

geants. 
‘- 

La variété dans les situations dépend 
également des richesses naturelles, de 
la situation géographique, ‘de la stabilité 
politique, du climat psychologique en 
matiére d’investissements, _de l’efficacité 
des dirigeants locaux, de la Préexistance 
d’investissements, de la sécurité juri- 

dique, etc. 
Elle dépend aussi d’une politique d’aide 
que certains Pays développés pratiquent 
avec leurs ancienn'es colonies. 

4. ~— 11 ne parait guére indiqué de fournir 
une définition de la notion de la source, 
comma 1e fait 1a Convention dés pays du 
Pacte Andin, 2‘1 l’art. 2, e: «le mot ,,source” 
signifie l’activité, 1e droit, ou la propriété 
qui produit ou est apte :21 produire 1e 

Bulletin Vol. XXIX, May/mai no. 5., 1975



revenu». Cette définition, outre qu’elle 
n’ajoute rien 2‘; l’ensemble des dispositions 
qui se référent Chaque fois 5. la notion de 
13. source, ne 'peut valoir qu’en tan-t qu’affir— 
mation de principe, é l’occasion de chaque 
élément de revenu passé en revue. 
Si les notiOns de résidence et de domicile 
fiscal sont déjé. complexes, l’a difficulté est 
inextricable quand i1 s’agit de définir 1e 
lieu ofi un revenu est «fiscalement» réalisé. 
Pensions aux produits des exportations, aux 
recettes et aux revenus des établissements 
stables, aux rémunérations et pensions des 
agents de sociétés multinationales. 
Dans 1a dite Convention, Ce Principe Subit 
déjé deux exceptions: les Ibénéfices de 
navires et aéronefs et les rémunérations des 
fonctionnaires publics. ‘Il est donc pré- 
férable de définir 12. source 2‘9. mesure que la 
Convention traite des différents éléments 
de revenu considérés. 

QUELLE EST LA POSITION DES PAYS 
EN VOIE DE DEVELOPPEMENT AU 
REGARD DU PRINCIPE DE LA SOURCE 
En général, les pays en voie de développe- 
ment préconisent 1e principe du pays de 
la source comma: critére principal pour l’im- 
position: les revenus ayant leur source dans 
les pays en voie de développement de— 
vraient étte imposés uniquement, sinon 
principalement, par ces pays. 
Ceux-ci reconnaissent'toutefois qu’il est im- 
portant pour un investisseur étranger de 
savoir que son investissement ne donnera 
pas lieu r21 une charge supérieure 5. 1a charge 
qu’il supporterait dans son propre pays. 
Cette charge me résulte pas seulement des 
taux applicables mais aussi de 13. structure 
méme de l’impét des sociétés dans les pays 
hétes de l’investissement. 
Les positions des Pays en voie de dévelop- 
pement sont amplement exposées dans les 
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excellents rapports du groupe ad hoc 
(Nations-Unies —— .Ecosoc) auxquels nous 
ne pouvons que nous référerl Il ne parait 
pas inutile cependant d’examiner Préalable- 
ment quelle application a été faite du 
critére de la source par un autre groupe de 
pays en voie de développement. 

I. ——- Le crite‘re de la source dam la com/en- 
tion conclue entre lei Emu membre; 
de 1’0.C.A.M. ' 

Une ConventiOn géhérale de coopération 
fiscale a été conclue 1e 29 janvier 1971 
entre Ieslpays membres de l’organisatidn 
commune africaine, Malg'ache et Mauri- 
cienne growpant Ia plupart des anciennes 
colonies frangaises d’Afrique moire, et, ‘en 

outre 1e Zaire, 1e Rwanda et l‘Ille Maurice. 
S’inspirant, dans 53. structure et ses prin— 
cipes, de la. Convention-Modéle de- 

l’O.C.D.E., cette convention attribue uri 

pouvoir de taxation plus large (art. 3) mais 
non exclusif aux pays de la source. 
1. La notion de l’établissement stable 
est élargie en ce sens que 1% 01‘1 la Conven- 
tion dc 1’;O.C.D.E. fixe un délai minimum 
de 12 mois pour qu’un chantier soit retenu 
comme établissem'ent stable, la Convention 
de l’O.-C.A.M. .ne fixe aucun délai; et que 
sont constitutives d’établissement stable de's 
circonstances qui ne sont pas retenqes com- 
me déterminantes par la Convention de 
I’O.C.D.E.: tels que le simple dépét de 
marchandises appartenant :21 l’entreprise, 
une installation fixe aux fins de publicité 
ou de réunir des informations pour l’entre- 
prise. 
Les méthodes de répartition du bénéfice 
entre Plusieurs établissements s’ont Précisées, 
de méme que les corrections A effectuer 2‘1 

l’occasion de transferts abusifs entre sociétés 
apparentées. 
2. — Le 'rev'enu des v'aleurs mobiliéres 
(securities) sont en Principe imposables,

~ 
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clans le pays de la source. II s’agit des titres 
négociables (art. 12). Mais les revenus de 
préts, comptes de dépéts et de créances non 
négociables sont imposés dans le pays du 
créancier, sous réserve du droit de retenir 2‘1 

121 source, pour l’Etat du débiteur des 
revenus. Les redevances, les droits d’auteur 
et rtous autres droit similaires sont imposés 
uniquement-dans 1e pays du domicile du 
'bénéficiaire («shall be taxable only»), a 
moins que ces droits ne se rattachent .5. un 
étab‘lissement stable du bénéficiaire localisé 
dans le Pays des redevances 5. payer. 
3. — Le pays du domicile du bénéficiaire 
a également cpmpétence fiscale en ce qui 
con’cerne les pensions et rentes viagéres 
(art. 20); les rémunérations et salaires 
suivent 1e régime instauré Par 1a Conven- 
tion-type de l’O.C.D.E. (art. 15) de méme 
que les revenus des_ professions indépen- 

7 
dantes (art: 22) moyennant la réserve d’une 
«base fixe» visée également par l’art. 24 de 
la Convention-type de l’O.C.D.E. 
4. — Pour les revenus non visés par la 
Convention, 1e Principe de la taxation par 
l’Etat du domicile est affirmé (art. 24) 
sauf existence d’un établissement stable. 
Il est assez étranger de relever que les 

bénéfices des entreprises maritimes ,et 

aériennes ne sont pas visés dans cette Con- 
vention; la raison en est sans doute qu’un 
accqrd distinct a été conclu dans ce domaine 
dans le cadre d’Air Afrique. 
Les Conventions que la France a conclues 
avec le Sénégal (3 mai 1965) et le Togo 
(24 novembre 1971) reprennent .Pratique- 
ment les mémes principes. 

———Le crite‘re tie [a 50mm et la tmmux 
dz; groupe d’experty de 1’0.N.U. 
(groupe ad 1106) ‘ 

Dgs réunions tenues par le groupe ad hoc 
‘(1968, 1970, 1971; 1972) — dont les 

travaux‘ font l’objet de rapports trés cir- 
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constanciés epubliés par les Nations-Unies, 
en vue de la' préparation des conventions 
entre les pays développés et les pays en voje 
de développement, on peut définir comme 
suit Ia position des pays en voie de dévelop— 
pement: 
a) les Pays en voie de développement se 

déclatent favorables '21 une taxation illi- 
mitée —— voire mé‘me exclusive —— des 
revenus dans l’Etat de la source, notarn— 
ment pour les dividendes et les intéréts 
e1: les redevances industrielles. 
En ce qui concerne les bénéfices indus- 
triels et commerciaux, ilslsouhaitent une 
définition extensive de l’établissement 
stable, notamment pour Ibureaux 
d’achat, chanltiers, agents, entreprises de 
navigation maritime. 

b) d’autre part ils sont disposés £1 accorder ‘ 

des avantages fiscaux aux entreprises 2‘1 

1a faveur de codes d’investissements et 
d’ exonérations fiscales (tax holidays). 
Mais ces avantages ne doivent pas étre 
compromis ou neutralisés par le régime 
fiscal de l’Etat de l’investisseur, A la 
faveur des systémes d’im-putation ou de 
crédit qui ne fonctionneraient que dans 
le cas d’vune imposition effective de 
l’Etat de la source. Aussi les avantag‘es 
accordés par celui-ci doivent—ils étte 

liés, dans le pays de l’investisseur, 51 

um systéme d’irnputation réelle ou fic- 
tive (tax sparing). 

Nous ne pouvons entrer dans le détail et 

nous nous limiterons é trois éléments de 
revenus: les dividendes, les intéréts et les 

redevances. 

A. ~— Lex dividende: 
Les conventions conclues entre pays dé- 
veloppés- et pays en voie de développement 
font apparaitre une grande variété'dans les 
mesures adoptées pour éliminer ou alléger 
les doubles impositions des dividendes. En 
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«principe, 1e nom‘bre des méthodes d’allége- 
me‘nt est limité — réduction de la retenue 
5. 1a source ou exemption, dans le Pays de 
la source; réduction de taux ou crédit 
d’impét (le plus souvent combiné avec un 
tax-sparing credit) dans le Pays de l’action- 
name. 
Cependant, ces seuls mécanismes peuvent 
conduire :21 des combinaisons nombreuses et 
variées; en outre, i1 existe souvent des diffé- 
rences entre le régime des dividendes de 
sociétés liées et les autres distributions. 
Les deux situations extrémes sont: d’une 
part, 19. taxation intégrale du dividende 
da'ns 1e pays de la source, at l’exemption 
dans le Pays de résidence de I’actionnaife, 
et, d’autre part, l’imposition intégrale de 
l’actionnaire 'combinée avec l’exemption 
dans 1e pays de la source. Ces deux métho- 
(165 ont été appliquées dans un certain 
nombre de Conventions. Au'cune cependant 
ne permet de. dégager une régle pratique. 
On peut citer, .parmi les cas de taxation 
exclusive dans he pays de la. source et 
d’exemption dans le pays du domicile: les 
traités Inde/Autriche, Inde/Danemark, 
Suéde/Argentine, Suéde/Pérou, Suéde/ 
Thailande. 
Certains de ces traités contiennent 1a clause 
dite de «progressivité». 
D’autre part les. conventions prévoyant 
l’exemption dans le pays deI 1a source et 
l‘imposi-tion intégtale dans le Pays .du domi- 
cile: .Royaume-Uni/Birmanie, Royaume- 
Uni/Jamaique, Royaume-Uni/Singapour, 
Danemark/Ceylan, Danemark/Singapour, 
Japan/Zambie, Ceylan/Norvége. 
La majorité des Conventions appliquent la 
répartition c’est-é-dire la'réduction par le 
PayS'de la source et l’imposition limitée de 
l’actionnaire par I’Etat de la résidence. Mais 
ces réductions ou exemptions partielles 
varient selon les cas. " 

Beaucoup 'de conventions prévoient 1e 
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systéme de l’imputation Par 1e pays du 
domicile (foreign tax credit), méme si 16 
pays de la source, en raison de sa @olitique 
dc stimulants fiscauxj accotde l’exemption 
du revenu (imputation d’un crédit fictif 011 
tax sparing credit). ' 

B. — Le! ifzféi’éti 
L’art. 11 de la Convention de l’O.C.D.E. 
reconnait 1e droit d’irnpo'ser les intéréfs 
avant tout au Pays‘ de ‘l’inirestisseur. Le pays ‘ 

de 19. source peut opérer une retenue de 
10% au plus, sauf 1e cas 0131 1a créance se 
rattache 2‘1 un établissement stable. 
Certaines’ conventioris entre pays industria- 
lisés'et pays en voie de développement per: 
m‘ettent :21 ces derniers d’imposer intégrale- 
ment les intéréts dont Ia éource se trouve 
sur leug territoire et les pays industrialisés 
accordent soi-t l’exemption, soit une impu- 
tation ordinaire de l’impét étranger, soit 

une imputation spéciale pour dégrévement 
d’impét 2‘1 'concurrence du dégrévement 
accordé par le pays en voie de développe— 
ment en vertu de sa législation ou de la 
convention. 
De nombreuses discussions ont Porté sur 1e 
droit des Pays créanciers ou du débiteur 
de revendiquer le monopole de la taxation. 
‘Les pays en voie de développement soutien- 
nent que c’est '2‘1 leurs pays que do‘it rej‘enir 
1e droit exclusif oil, tout au moins, 1e, droit 
prioritaire, d’imposer les intéréts. Ils ajou— 
tent qu’il incombe. aux pays développés de 
prévenir 19. double imposition au moyen de 
l’exonération, du crédit, ou‘d’autres mesures 
d’allégement. Ils estiment que les intéréts 

doivent étre imposés 121 Oil ils sont produits, 
c’est-fi-dire 121 013. le capital est utilisé. Enfin, 
selon eux, l’i‘mposition doit avoir un‘e ré’pe‘r- 
cussion importante 'sur les économies‘ des 
Pays en voié de développement car elle 

réduit les sorties de devises. '
’ 

A l’opposé, les pays développés sont d’avis 
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que le pays d’origine de l’investisseur doi't 
avoir le droit exclusif d’imposer les inté- 
ré‘ts, £1 la fois pour que la mobilité du 
capital soit assurée et pour que le droit 
d’imposition revienne au pays qui est le 
mieux placé pour prendre en considération 
les caractéristiques du contribuable. 
.D’autre part on a évoqué la question des 
frais supportés par le créancier — 1e Cas des 
banques par exemple, ou d’autres établisse- 
ments de crédit — Pour obtenir que Ie pays 
de la source‘n’impose que le revenu net. A 
quoi les pays en voie de développement 
répondent que le décompte des frais entrai— 
nerait des charges, et des complications ad- 
ministratives. Mais il a été souhaité que les 
pays de la source fassent preuve de modé- 
ration dahs la fixation du taux de la retenue 
51 1a source au cas oil 1e préteur ne pourrait 
se voir imposé sur une ybase nette. 11 me 
convient pas que les prélévements excessifs 
5. la source soient incompatibles avec le but- 
rccherché parce qu’ils annulent les avan— 
tages qui s’offrent aux préteurs des capi- 
taux. 
Le groupe d'experts ad hoc a marqué son 
accord sur quelques principes directeurs 
pour la détermination des régles d’imposi— 
tion des intéréts: 
1°) en l’absence de convention; le pays de 
la scurce et he pays du pré‘teur sont tous 
(deux habilités 2‘1 imposer les intéréts, sous 
réserve des mesu‘res d’allégement destinées 
2‘1 pallier Ia double imposition, qui sont uni- 
latéralement appliqués par 1e pays du pré- 
teur. Lors de négociations bilatérales, i1 sera 
normalement tehu compte de ce double 
titre 2‘1 impose): et les Etats pourront con- 
venir d’un commun acc'ord dans queues 
mesures ils considéreront leurs Prétentic'ms. 
2°) le Pays de 16. source, s’il prévoit dans 
les dispositions d’un Convention fiscale de 
prélever une retenue a la source sur le 
montant brut des in-téréts, cherchera pro- 
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bablement, pom: tenir compte de I’incidence 
des frais, 2‘1 établir un taux qui donne soit 
en moyenne pour tous les types d’intéréts 
soit -selon les diverses catégories de préts 
un résultat comparable 11 celui que donne- 
raient des rtaux d’imposition normaux qui 
seraient applicables aux montants nets des 
intéréts. 
3°) en cas de prise en considération d’un 
certain coefficient pour frais pour la fixa- 
tion du taux brut, l’imputation dans le pays 
du Préteur tiendrait compte de ce coeffi- 
cient pour base du calcul de son crédit 
d’impét. 
4°) en cas de retenues £1 la source Plus 
élevées que Ie crédit d’impét accordé dans 
ce systéme, il est suggéré d’entamer des 
négociations. 
5°) 1e pays du préteur n’est pas obligé de 
limiter son crédit d’impét au taux normal 
du revenu net du pays de la source. Un 
autre taux peut étre convenu par conven- 
tion. 

C. — Le: redemme: 
Dans Ia pratique convention-nelle habi- 
tuelle, les redevances sont exonérées dans 
le pays de la source (voir Convention 
O.'C.D.E. art. 12). 
La Convention des pays du Pac'te Andin 
prévoit l’exclusivité de la taxe au pays de la 
source (art. 9). 
Au cours des travaux du groupe d’experts 
ad hoc, notamment en 1971 at 1972, 19. 

question s’est méme posée de savoir s’il y 
avait lieu de considérer les redevances in- 
dustrielles comme telles ou comme des 
bénéfices industriels et commerciaux. On 
-s’est accordé sur le caractére de redevances. 
En ce' qui concerne ces' redewmce; indw- 
trielle: (brevets, know how), on estime que 
les deux Pays, celui de la source at celui du 
vbénéficiaire de la redevance sont habilités 
a impose: 1a redevance sous réserve de 
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mesur‘es‘ dfiallégement' de" “la: dOuble im- 
position 5. appliquer 'finilatéralement par le 
pays béfiéficiair'e en lv’absence dc con- 
ventions. . 

Mais he pays d: 121 source devmit tenir 
compte de frais dédu'c-tibl‘es: Iffais courants 
impfita‘b‘les 51 la‘ redévance e't -fra~is dc; .mise 
en valeur. du ‘bien -générateur du revenu-L 
On a égalément reconnu, quailt aux droits 
de location de film: cinématogmpbiques, 
qu’il‘s, devraient étre'tmités come des rede- 
vances.

, 

D¢ plus, féconnaissant le fait que les autres 
idroitsi en question fenferment un, élér'nent 
de cofit important, un Certain nombte de 

' Pays appliquent des retenués i la source 
moins élev‘ées qufi 'd’autres types de reve- 
nus de 'nQn-résidents (Australie, =Bré‘si1', 

Istaél, Malaisie, Mexique, NouvelIe 'ZéL 

lande, Philippines, 'Turquie5 Venezuela) .v 
Pa]: contre 'aucun accord ,ne s’est dessiné. 
quant au_ trait‘emenf d‘es-droz'tj d’czutezgr, les 
pays de la source e'stifnant ne- pouvoir ac- 

»cord‘er l’exe’mption de la retenue .2‘1 ‘19. source, 
tout en reconnaissant ‘la.nétessité d!un"taux 
peu élevé, pour .favoxiser les échangés’ in- 

fellectuels internationaux.
7 

CONCLUSION 

1:; — La notio‘n‘ dé .121 source n’a jar’natis‘ p11 
étre clairement définié. Trop d’intéréts 
entrent en jeu lorsqu’elle se trouvc au 
centre de négociat‘ions pour la conclusion 
de traités I'de dbuble imposition. 
2. —' En raison de 'leur situation partiCu; 
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l’iéte, I‘es Pays rer‘x Voié. dc dével‘oppem'enf
' 

doivent pauvoir, dams Ie‘urs riégoCiatioris 
aveC les pays. déyeloppés, faire admettre‘ 
urge inter-prétation plus large (16 1a notiron‘ 
de la source, ainsiv qu’une extension des 
Circonstances constitutivcs d’établiss‘er'nent

I 

stable. - 

3. Les pays en voie daydévévlqppement 
en ’général- ne .pourraien’t cepend‘ant s-‘étligl

~ 
net. sur -1e eritére de 12; source tel qu’il- cst‘ 
introduit da-ns la Convention des pays (11;; 

Pacte Andin, Les invéstiSsements ‘env capi- 
taux et en technologie dont HS 011t sir 
grand 'besoin dioivent {étre' txaités globale;-‘ 

merit, en fonction- desgsituatiohs ‘des‘deu‘x, 
parties. Compromettre 1a peutralit'é fiscale 
que -les parties ont pour d’evoit ld’assur‘er; 
c‘est, é'lbréve échéancic,‘ comprom‘ettge 'lés 

investissements eux-‘mérnes. 
7

, 

4. —— La notion source, en- cc; qui regardé 
lies dividendes, doit étr‘e liée firfexamen deg“ 
structures rde l’impét des soci’étésfi des pays‘ 
en cause.

. 

5. Les conventions :acguellement existarx- 
tes. doivent ,étre revues constammenfi en' 

fonction de “la Situation .éeonomiqme, finan- 
ciére et monétaire en ,perpétuél‘changemeat 
dans' c-haque pays et de- “l’évolutibn 'des 
besoins en capitaux et en feg'hnologie des 
pays en voie :de dével‘oppémen‘t. 
Cette double évolut'ion. _pe;ut; ameneg Ie‘s

. 

parties £1 rendre moins rigide sinon le .Pgin: 
cipe? du moins ~1es régl‘es, d’appli‘cation du 
critére de la source, ainsi clue-1e montrent

’ 

un‘ certain nombre de conventions, déjé‘ 
conclues. 
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FUAT M. ANDIC AND ARTHUR j; MANs; 
REDESIGNI’NG PUERTO RICO’S TAX SYSTEM: AN OVERVIEW 

1. INTRODUCTION 

Created on January 50, 1973, by Joint Reso- 
lution 2 of the Puerto Rican Legislature, 
the Puerto Rican Tax Reform Commission 
(Cdmisic’m sobre Reforma Centributiva) 
was assigned the task of carrying out an 
overall reform of the CommonWealth’s tax 
structure. Such a reform was to follow the 
general lines of thought set forth. in the 
mentioned legislation: 
(1) Provide a just and equitable distribu- 

tion of the tax burden among tax- 
payers at different income levels and 

‘ in different occupational categories, so 
that each {taxpayer is burdened accord- 
ing to his “economic ability.” 
Provide a sufficient amount of income 
to the public treasury so that, in ad- 
dition to income and resources from 
other sources, the fundamental aspira- 
tions of the Puerto Rican people may 
be funded within a reaSona-bly brief 
time span. ‘ 

Maintain the incentives for vigorous 
private sector economic activity, espe- 
cially in those sectors of particular 
benefit to the country, but with care 
taken to inhibit preferential tax treat- 
ment that is not socially justified. 
Improve tax and collection efficiency 
and facilitate tax payments :by the tax- 
payers. 

As of February, 1975, the Commission had 
completed and made public its final report. 
The purpose of this article is to summarize 
the principal recommendations of the Com- 
mission, while at the same time offering 
some brief speculatory comments regarding 

(2) 

(3‘) 

(4) 
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the future of the reform and possible tend- 
encies of the Puerto Rican tax structure. 
Before doing so, however, a glance into the 
socio-economic backdrop of the reform is 

in order. .
‘ 

II. ORIGINS OF THE REFORM 

Since the early 19505 Puegto Rico has 
undergone fundamental political and socio- 
economic changes. In the political sphere 
there was established a unique set of rela- 
tionships between Puerto Rico and the 
‘United States through the applicability of 
various U.S. constitutional Provisions and 
laws as well as the approval of the Com- 
monwealth Constitution of 1952. These 
gave the island the s'tatué of a self-govern— 
ing territory free from control or inter- 
ference by the US Congress with respect 
to internal government and administration, 
subject to provisions of the Federal Consti- 
tution, the Puerto Rican Federal Relations 
Act, and the acts of Congress authon'zing. 
or appr'oving the constitution as may be- 
interpreted by judicial decision. 
The significance of the relationship emerg- 
ing from such a legal basis for economic 
and fiscal a-f-fairs lies in the blend of econ- 
omic integration and economic autonomy 
implied in present ties between the two 

* The authors are Professor and Assistant Pro- 
fessor of Economics, respectively, at the Univer- 
sity of Puerto Rico. They were associated with 
the Puerto Rican Tax Reform Commission from 
its inception in an advisory capacity. However, 
the views and opinions expressed in this paper 

' do not necessarily reflect those of the Comrhis- 
sion. ‘ 
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areas. The unique features relate to a com- 
mon market, currency, citizenship, and ‘ 

defense combined with flows of federal 
funds to the Commonwealth, preferential 
treatment with respect to minimum wage 
laws, Partial inapplicability of federal tax 
statutes, and a high degree of fiscal auton- 
omy. Thus, Puerto Rico began its Common- 
Wealth experience with all the elements of’ 
a modern tax system: a progressive Personal 
income tax, a'corporation income tax,~eXcise 
taxes, and property taxes, all levied and 
administered internally, with jurisdiction 
for customs duties and major social security 
.tei'xes ceded to the US. government. Com- 
bined with these various levies Was a system 
of tax exemption from the payment of 
corporate, personal, and property taxes 
offered to enterprises which qualified un- 
der the Industrial Tax Exemption Act of 
1948. In this fashion Commonwealth status 
provided the necessary impetus toward 
devising a development program with 
heavy emphasis on industrialization through 
foreign capital inputs. 
The origins of the desire f0 reform the tax 
system are fdund' in the economic history 
of Puerto Rico’s past two decades. The story 
of rapid economic growth at an average 
'real annual rate of 6 to -7 percent,‘of im- 
proved living standards, and of govern- 
ment—promoted industrial incentives is well 
known. Changes in economic structure have 
been dramatic. Agriculturé, which in 1950 
generated around one-fourth of national 
income, today comprises less than 5 percent 
of aggregate domestic income. On the other 
hand, the share of the manufacturing/ 
construction sector jumped from less than 
one-Ifi-fth to over one-third in the same time 
span. The tax structure, not surprisingly, 
has also been subject to significant com- 
positional alterations. While income taxes 
(pegsOnal, corporate, and non-resident) 
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Comprised around one-third of total inter- 
nal tax revenues in 1950, they currently 
provide slightly over one-half of the total 
(see appendix Tab1_e 1); excise taxes con- 
sistently dropped in relative importance, 
and as of fiscal year 1974 contributed 

37 percent of the aggregate. However, 
these changes in tax structure composition 
left virtually unaffected total internal tax 
revenues as a proportion of national in- 
come. 
Despite the very real economic and social 
gains made during the 19503 and 19605 
many problem areas remained. Chronic un- 
employment of a magnitude of at least 12 
to 14 percent persisted, very poor use of 
scarce land continued and Worsened as 

people abandoned the Icountryside and as 
land came more and more ‘to be viewed as 
a speculative asset, and a large portion of 
the population remained below acceptable 
minimum standards of living. Furthermore, 
increasing urbanization of the p0pu1ation, - 

changed attitudes, and higher real income 
levels augmented the demand for public 
goods and services. Thus, more public 
revenues and/or greater efficiency in the 
area of public spending were viewed [as 

essential. More specifically, in the field of 
taxation it became evident that the legal 
and administrative character of the tax 
system was inefficient and inequitable. 
Adding to this sense of discontent was the ‘ 

feeling that tax capacity was probably well 
above tax effort; What is more, almost .two 
decades had Passed since the system as'a 
whole 'had been evaluated. ‘ 

In retrospect, the carrying out of a'genéral 
tax reform could not have come at a more 
propitious and crucial time‘ “Stagflation” 
has hit Puerto Rico with even more force 
than the United States, and the resulting 
drops in government real tax incomes have 
taken on alarming Iproportion’s. As 21 resfilt 
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géneral tax reform objective (2) — that of 
providing sufficient public incomes to meet 
social needs ~-— has been given increasing 
precedence. This does not at all imply that 
the other objectives have been slighted, but 
does hint at the direction choices necessarily 
had to take in the case of trade-offs. 

III. THE RECOMMENDATIONS OF THE 
COMMISSION 

A. C omzmzptz‘on Taxation 
The Commission’s recommendations re- 
garding the present excise tax system are 
based primarily on equity criteria. Interest- 
ingly, it was found that the overall excise 
tax structure demonstrated a progressive 
rate pattern until family income levels of 
$10,000 (in 1970), an income level which 
then covered almost 90 Percent of Puerto 
Rican families. Other aspects of excise 
taxatioqwhich lead to recommending con— 
tinuedreliance on them are the apparently 
relatively low level of evasion (in relation 
to the personal income tax), the relative 
ease of administration, and the lack of 
restrictive production ef-fects due to the im- 
portation of most of the excise-subjected 
goods. 
The following recommendations have been 

’ 

prOPOSed:
_ 

. -1. That the tax.base for cigarettes, gasoline, 
alcoholic beverages, tires, tubes, and cement 
be changed from one of physical units to. 

one of value per unit; i.e., that the excises 
relating to these goods be converted from 
specific excises to ad valorem excises. This 
proposal should have the effect of increas- 
ing collections automatically as price in— 
creases occur (ignoring price elasticity of 
demand effects). ' 

2. That the exemption currently given to 
eleétn'c and gas appliances be reduced from 
present levels to $100 for refrigerators and 
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television sets, $65 for stoves or ovens, and 
$35 for radio receivers. 
'3. That the excise tax rate on automobiles 
be raised to 90 percent on the taxable price 
over $3,000, and that those automobiles 
with a taxable price less than $2,000 be 
taxed at a uniform 20 percent (instead of 
the present $250 per unit tax). 
4. That the gasoline excise be raised from 
16 cents to 26 cents per gallon. Assuming 
demand is Price inelastic revenues would 
substantially rise. 
5. That better and greater checks be made 
on shipments arriving in ports in order to 
reduce ' 

evasion. 
6. That a sales tax with a rate not higher 
than 5 percent be instituted; many items 
important to the budgets of low-income 
families would be exempted. This last re— 
commendation is obviously the most signi- 
ficant of those pertinent to consumption 
taxation, and merits further elaboration. 
Increased révenues represent the principal 
attraction of this proposal, which exhibits 
many possible alternative variations. The 
alternative accepted by the Commission waé 
to exempt food, medicine, services, cloth- 
ing, and all articles already subject to ex~ 
cises; at 1973 consumption levels a 5 per- 
cent tax would have brought in around $40 
million in revenue. 
The equity implications of a. sales tax- with 
exemptions are not as grave as one might 
beliéve. Under the proposed alternative the ‘ 

effective rate pattern will be progressive 
until family income levels 'of about 
$15,000; one qualification to this statement 
is that the very lowest income class (less 
than $51,000) has been ignored, although 
recommendation ( 2) might serve to slightly 
reduce the burden on persons in this in- 
come category. Moreover, recommendation 
(3) might increase the tax burden on upper 
income families, under the assumption of a 
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high Correlation between income levels and 
prices of cars purchased. The Commission 
strongly recommended that this tax not be 
implemented until such time at which the 
economy recovers from the current reces— 
SlOn. 

B. Perxomzl Income Taxation 
The Commission is. of the opinion that 
continued and increasing reliance should 
be placed on the personal income tax. In 
order to eliminate some of the present 
limitations and inconsistencies which im- 
pede its more optimum use the following 
recommendations have been put forth: 
With regard to the hm hm, the following 
major items should be eliminated or ex- 
cluded in the computation of gross income: 
1. Interest income from life insurance poli- 
cies; such income should be included as 
part of the estate of the deceased. 
2. Preferential treatment given to annuities 
and pensions with the exception of those 
from Federal Social Security. 
3: All exemptions for interest income re- 
ceived, with the exception of that interest 
income exempt under federal statutes. 
4. Exemptions conceded to rental income 
from buildings rented to the government 
for uses related to education and Public 
health and rental income from restored 
buildings in historic zones. 
5. Exemptions conceded to income from 
other socially desirable activities. These 
recommendations, as well as other minor 
ones not mentioned here, are aimed at 
broadening the tax .base, which would in 
turn permit increased tax revenues to be 
collected. Moreover, by eliminating the en- 
umerated exemptions, equity and efficiency 
objectives are enhanced. 
With regard to the cdrrrputation of adjusted 

. gross mcome: 
1. Treat capital losses in the same fashion 
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as capital gains, and Permit adjustments of 
both to compensate for inflation. 
2. Concede a special deduction to wage and 
salary income alone at declining rates rela- 
tive to income levels. , 

3. Concede a special deduction to the in- 
come of the working Wife (work outside 
the home) at rates‘ similar to those appli- 
cable under the preceding recommendation. 
Recommendations (2) and (3) would nar- 
row the tax base and consequently reduce 
tax revenues, but could enhance the equity 
and efficiency goals, as does recommenda- 
tion (1), which yieldé equal treatment to 
incomes of equal nature under capital gains 
taxation. Recommendation (2) gives pre- 
ferential treatment to earned income, for a 
given level of taxable wage income is not 
equivalent to the same level of taxable 
property income since the latter may be 
obtained net of depreciation and mainte- 
nancé costs. Recommendation (3) also 1 

works in the direction of restoring hori- 
zontal equity, for the housewife’s imputed 
income is not included in the tax base., 
With respect to the computation of net 
taxable income: 
1. The fixed or standard deduction and all 
the current special deductions (with the 
exception of the deduction for medical ex- 
penses) are to be eliminated. 
2. Personal exemptions and dependent 
credits are to be increased, but the special 
presently conceded credit to university 
students is to be dropped. The eliminatjons 
will serve to broaden the tax base, whereas 
the increased credits will narrow it; all 

these changes are made for reasons of 
equity and efficiency. In raising personal 
exemptions and credits over their 1973 
levels estimated poverty levels were taken 
into account, the rationale being to ap- 
proximate as closely as possible discretion- 
ary income alone. The last recommendation 
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Serves the purpose of abolishing a system 
.of double subsidy in a public university 
almost .entirely funded by public monies. 
With regard to the effects of inflation, the 
Commission recommends that' as of tax 
year 1975 adjustment be made in the limits 
of the income brackets and in the amounts 
allowed fornpersonal exemptions and de- 
pendent credits to take into account con- 
sumer goods price rises. Such a procedure 
would undoubtedly narrow the tax base, 
resulting in 'reVenue losses to the gbvern~ 
ment. Nevertheless, the maintenance of 
horizontal and vertical equity demands such 
an adjustment, for no adjustment at all 

would lead to a less Progressive and/or 
more regressive tax pattern; i.e., the lower 
the constant adjusted gross income level the 
faster is thé tax burden increase as inflation 
oCcurs. 
With regard to the definition of the tax- 
payer, elimination is recommended of the 
current clause that allows separation from 
family income of income earned outside the 
home by minors; such income should be 
included together with all other family in- 
come for tax purposes. 
With respect to, the rate structure of the 
personal income tax the Commission recom- 
mends a reduction in all marginal rates for 
all adjusted gross income classes; the pro- 
posed marginal rates will fall between an 
11 percent minimum and a 68 percent 
maximum (in contrast to the current 12.6 
percent to' 82.95 percent), and the rate 
schedule alters all the existing adjusted 
gross income brackets with the exception 

7 

of the highest ($200,000 and over), there- 
by decreasing the marginal and effective 
tax burden in every bracket. Taken together 
with the recommended tax base changes, 
the pxogressivity as well as the average tax 
burden 'of the levy are increased for in- 
comes over $15,000. By reducing the max:- 
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ginal rates economic efficiency may well be 
enhanced, for the tax disincentive to work 
and to invest is lowered. 
Regarding administrative efficiency, it is 

proposed that clear, precise, and specific 
guidelines be established concerning which 
expenses are to be permitted as deductions 
from gross income to determine adjusted 
gross income. 
To summarize the Commission’s recom- 
mendations pertinent to the personal in- 
come tax, the proposals would broaden the 
tax base while at the same time reducing 
the marginal tax .rates. This appears to 
introduce greater rationality into the defini- 
tion of net taxable income in additic‘m to 
increasing the progressivity of the tax. 
Periodic adjustments in rates, personal 
eXemptions, credits for dependents, and 
other deductioris would seem to move the 
system toward greater neutrality in the 
sense of leaving invariable the private- 
public sectorial shares in GNP. 

C. Capital Gains Taxation 
The Commission recommends two basic 
changes:

' 

1. That capital gains realized from the 
sales of real and personal property, with 
the exception of land, be taxed following. 
the same pattern established by the United 
States Internal Revenue Code, sections 
1221—1223, 1231-1238, and 1241. 
2. That capital gains realized on the sale of 
land be taxed 100 percent, but advantage 
may be taken of the income averaging 
clauSes of the current law. 
The first proposal is based on the feeling 
that, in View of the close relationship be- 
tween the economies of Puerto Rico and 
the US, Commonwealth capital gains 
taxation (especially as it affects the corpo- 
ration) should not differ essentially from 
that on the continent. Moreover, since the 
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island’s system is $9 highly complicated, the 
adoption of federal legislation would inject 
simplicity, and therefore is likely to lower 
administrative costs. The second PropOsa‘l 
complements the taxation of unused land 
(to be discussed below) in that it reflects 
the Commission’s Preoccupation with land 
scarcity; it aims at the prevention of land 
speculation and at its withdrawal from pro- 
duction, especially in the case of agricultural 
land. Both recommendatidns may glightly 
reduce r6venue collections. 

D. Corporation and Partnership Taxation 
The Commission recommends no changes 
in the rates or in the fundamental structure 
of this form of taxation, but merely pro- 
poses slight modifications in the treatment 
of some items that enter into the deter- 
mination of net taxable income. Some of 
these modifications recognize the need to 
index certain deductible expenses for in- 

flation correction and to provide flexibility 
in depreciation and inventory accounting, 
which may result in a narrower tax base 
and possibly less tax revenue. However, 
such a decline may be canceled out due to 
simplification of the law effectuated by the 
new codification presently being under— 
taken; this should reduce administrative 
costs, avoidance, and evasion. 

E. Commercial Bank Taxation 
The CommissiOn has treated the taxation of 
commercial banks as a separate issue due to 
characteristics. Peculiar'only. to these institu- 
tions; such peculiarities arise because of 
two principal reasons. In the first place, 
given ‘the nature of its activities and the 
composition of its assets, at bank is able to 
take advantage of certain clauses in the 
present tax laws which concede exemptions 
to‘ interest income received from specific 
financial assets. Such activities are com- 
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pletely legal; but their relative magnitude 
is far greater in the case of commercial 
banks than in the case of other business 
enterPrises. In the seconti place, .and‘ again 
by legal disposition, the personal property 
tax and the municipal gross receipts tax 
are imposed“ on thie‘bank in a fashion dis, 
similar to qther ehterprises. As a‘ conse- 
quence, the following measures have been 
proposed by the Commission: 

'

‘ 

1. Impose the bgnk personal propel-t}; tax 
on tangible personal’ property instead of its 
present capital stock base. 

'

1 

2. Amend Gross Receipts Law I13 of July 
10, 1974, ‘to levy this tax on banks» and 
other financial institutions at the same rate 
as paid by other business enterprises. The 
current rate to which the banks are sub- 
jected is 1.0 percent, Whereas other busi- 
nesses pay only 0.3 Percent. At the time (if 
enactment of Law 113 this higher rate was 
ptobably justified, for banks were able to 
hold tax~free interest yielding securities in 
their portfolios, thereby reducing their net 
taxable income. However, considering re-

I 

commendation (3) immediately below, the 
principle of equal treatment of equals 
demands the rate reduction. The decreased 
municipal revenues implied by this recom- 
mendation are amply compensated fOr by 
the property tax reform proposals. 

,3. Exempt all banks and other financial 
institutions from income taxation and sub- 
stitute a franchise tax for the privilege of 
doing business in Puerto Rico. The basé ’to ‘ 

be employed to calculate the tax will be 
-total net income. wever, given the cur: 
rent scarcity of credit and thé fact that this 
recommendation might procedure a marked? 
rise in the interest rate charged on public 
short-run debt, it is recommended that in- 
terest income accruing to banks on their 
short-run loans to the Commonwealth g0v= 
ernment, its instrumentalities, and th¢ 
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municipal governments be exempt from the 
tax; the Commission’s- judgment that short- 
term interest rates charged to the Public 
sector could rise is founded upon the as- 
sumption that the Commonwealth govern- 
ment has easier access to long-term than to 
short-term ‘funds in the United States. 
Therefore, the Puerto Rican government 
could continue to increase its long-run 
bond issues, leaving long-term interest rates 
unaffected by the measure. 
Recommendation (3) is made for several 
reasons. By taxing incomes of institutions 
which are legally exempt from income taxa- 
tion, it reduces the inequity existing be- 
tween different types of enterprises as well 
as between different types of banks. It 

eliminates the incentive toward investment 
in Federal and Commonwealth obligations, 
and may cause banks to buy more obliga- 
tions of domestic enterprises which do not 
have easy access to external money markets. 
This measure is expected to have a sub- 
stantial effect on tax revenues; if in 1973 
banks had been taxed under the new pro- 
posal, public revenues would have increased 
by almost $13 million. 

F. Industrial Tax Exemption 
The Commission’s recommendations in this 
area are founded on the premise of main- 
taining the economicdevelopment strategy 
Puerto,Ric‘o has follpwed for almost three 
decades. Any future change in development 
strategy will necessitate reexamination of 
the entire tax exemption issue, but until 
such time the Commission feels that the 
present structure of tax exemption corre- 
sponds well to government development 
Policy..Moreover, present world economic 
instability made it imperative not to tamper 
rwith‘ existing statutory provisions, for 
Puerto Rico will continue to depend upon 
external investment funds and is meeting 
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increasing competition from other areas. As 
a result, the Commission’s proposals, of a 
marginal nature, deal with rather technical 
matters which merely aim at reducing ad- 
ministrative complexities and time lags be- 
tween application an-d approval. 

G. Property Taxation 
The Commission envisages an expanded 
future role for the property tax. Reform of 
this tax is of the utmost urgency due to 
grossly underassessed property values and 
other multiple inequities. Moreover, en— 
largement of the tax base will substantially 
aid the municipal fiscs, which receive more 
than two-thirds of “owned” funds from 
this impost. 
With regard to the tax base the Commis- 
sion recommends: 
1. A general reassessment of real property 
values and the establishment of a continu- 
ing assessment program to maintain assess- 
ed values in some constant ratio to market 
values. 
2. .That in the case of owner-owned and 
occupied dwellings whose value exceeds 
$50,000 the present $15,000 exoneration 
be reduced, subtracting 30 percent of the 
taxable value over $50,000. 
3. That each year the exoneration conceded 
to owner-owned and inhabited residences 
be raised in a proportion equal to the pre- 
ceding year’s average inc-tease in residential 
Property values. Recommendations (1) and 
(2) will tend to increase long-run property 
tax collections, with (1) providing the bulk 
due simply to the fact that real property 
values were last reassessed in 1958; recom- 
mendation (3) would partially counteract 
these increases, but undoubtedly the net 
effect on revenues would be upward. 
With regard to the type of property subject 
to tax, the Commission recommends that 
many minor exemptions Currently being 
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Offered be reduced to a minimum. While 
individually unimportant with respect 'to 

revenue yield, .the sum tgtal of income exe 
pected to be generated by these changes 
will be substantial. 
With regard to property tax rates the Com- 
mission proposes that: 
1. In the first fiscal year the reassessed" 
property values are in effect the tax rates 
should be reduced to a level that maintains 
revenues at the same level of the preceding 
year. 
2. In thecase of owner-owned and occupied 
residences a property surtax of one: percent 
and two percent should be imposed on 
residences -with an' assessed value of 
$100,000 and $140,000 respectively, The 
revenue implication of proposal (1) is 

initial stagnation followed by revenue in— 
creases due to continuous updating of prop- 
erty values, even at constant rates. 

H. Taxation of Urban Unused Land 
This represents a new le‘vy in Puerto Rico’s 
tax structure. The Commission feels that 
given the critical disequilibrium existent 
between the supply and demand for land 
there simply is no scope for inefficient use 
of such a scarce resource. The problem is 
especially acute in urban areas where popu- 
lation growth has been much faster than 
in rural zones. Thereforé, the Commission 
recommends that: 
1. The new tax on urban unused or under- 
used‘ land ‘take' effect as soon as the Plan— 
ning B‘oard develops new regulations con- 
cerning the utilization of urban lots. 
2. The tax base be the assessed value of the 
land; a lot is defined as‘ unused if it does 
not meet the minimum utilization require- 
ments established by the Planning Board in 
its urban zoning regulations; if the Board 
does not specify the meaning of “minimum 
utilization requirements” the law promul— 
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gating the tax will define the ‘unused” 
concept. 
3. The tax take effect in the third year after 
the law}; is passed at progressive rates vary- ' 

ing from 3 percent in the third year to 
20 percent in the seventh year. Once .the 
general reassessment of real property has 
been completed these rates will be halved. 
Since the objective of the tax is to eliminate 
unused urban land its revenue impact 
should decrease toward Zero over t‘heyears. 
Thus, it cannot be conceived as an ad- 
ditional revenue source. 

I. Estate and Gift Taxation 
The Commission proposes that: 
1. The increase» in value of the goods in- 
cluded in an estate between the date of 
acquisition and transfer due to death -be 
subject to the personal income tax at rates 
applicable to capital gains. This tax should 
be taken ‘as a credit against the tax on the 
estate, and the first $60,000 of indrement 
will be exempt from the surtax; averaging 
provisions for up to ten years should be 
permitted. Equal treatment should be given 
to the increased value of donations, with

‘ 

the distinction that the minimum Base be
' 

$2,000 and that a 25 percent differential 
be maintained between the- statutory rate on 
donations and that applicable to an estate. 
2. The tax rates be revised in” order to 
reduce their progressivity at the loWer ends 
of the scale.

. 

There are a total of fourteen more \recomw 
mendations made by the Commission re; 
garding estate and gift taxation. Since this 
type of taxation is not of great fiscal import 
the additional proposals will not be listed 
here. Suffice it to state that the Commis- 
sion has opted for closing legal loopholes 
in an attempt to promote more efficient 
collection. Such changes will not have a 
notable effect on revenues, but are made 
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mainly for equity purposes. As an adden— 
dum, it was found that these taxes do .not 
greatly affect capital formation in Puerto 
Rico despite their apparently liberal exemp- 
tions. 

I: Mzmz'cz'pal Income: , 

Even in highly centralized Puerto Rico, 
where municipal governments have quite 
limited functions, the municipalities are 
strapped for funds. This situation is due to 
their apparent inability to put forth greater 
tax effort, to their unwillingness to effici- 
ently use the funds to which they do have 
access, and to the fact that their tax and /or 
fiscal capacity is severely restricted by the 
central government’s fiscal impositions. 
Perhaps federal government revenue shar- 
ing will help to remedy shortages'in' the 
near future. 
With the purpOse, of propontioning greater 
financial resources to the municipalities and 
to improve collection efficiencies the Com- 
mission recommends the following meas- 
ures:

I 

1. The adoption of a new municipal gross 
receipts tax, which is expected to be easier 
to administer over a broader range of econ— 
omic activities; it is estimated that the new 
tax will boost revenues by at least 50 per- 
cent. (The legislature, following Commis- 
sion guideliness, converted this recommen- 
dation into law in July of 1974). 
2. The study of the Possibility of establish- 
ing a system of additional municipal parti- 
cipation in central government revenues. 
3. The adoption of the necessary-measures 
to Put the municipal budgetary processes 
on a program basis. 
4. The consolidation of central government 
advisory services (to the municipalities) 
through the creation of a new agency, 
which wiIL additionally foment intermuni- 
Cipa‘l and interlevel cooperation. 
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5. 'The restructuring of the property tax, 

the principal recument income source for 
the municipalities. As Previously stated, 

Property "tax reform will certainly increase 
municipal incomes over the long-run. 

K. Tax Adminiflmtimz 
The Commission feels that the design of a 
program to improve tax administration falls 
outside its strict mandate. However, no 
system can be better than.its implementa- 
tion, and the Commission is only too well 
aware. of the present failure in this area, 

especially in the administration of the Pet- 
sonal income tax and the excises taxes; it 

has been estimated that personal income tax 
evasion costs the public treasury approxi- 
mately $50 million or mor_e, while excise 
tax evasion amounts to at least $25 million. 
With this in View the following rather 
general recommendations have been made: 
1. Within a Period no longer than three. 
years an overall action plan to restructure 
and strengthen tax administration should 
be formulatea by the Treasury Department; 
it should also include measures to increase 
the citizenry’s tax consciousness and to im- 
prove exprz‘zf de corp; among tax administra— . 

tion personnel. If necessary, special budg- 
etary Provisions should be made to finance 
the program. , 

2. Immediate implemehtation of the inter- 
nal work plan proposed by the Treasury 
Department in October of 1973. 
3. Immediate updating of taxpayer lists, a 
valuable instrument to identify tax evaders. 
4. Expansion of investigative efforts. 

directed toward those groups of taxpayers 
most prone to evasion; a special investi~ 
gative unit should be established to work 
on the most difficult cases. 
5. Strengthening the continuous and sys- 
tematic obtainment of supplementary infor- 
mation and data to use in those cases in- 
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vestiga'tedj computars should be employed 
more efficiently, including cross-tabulation 
with tapes of the United States Internal 
Revenue Service. - 

All the above recommendations (and others 
not mentioned hete) aim at improving tax 
collection efficiency and reducing tax 
evasion. In addition, many of the ‘Commi's- 
sion’s proposals pertinent to other taxes 
have either administrative implicatibns or 
specifically refer to administrative aspects. 
These are especially prominent in the case 
of the personal income tax, the property 
tax, and the excises. Immediate imple- 
mentation bf administrative reform Incas-u 
ures will not only boost revenue collectiOns 
(at constant rates) but will enhance equity. 
L. Otlaer Recommendation; 
Two rather broad recommendations not 
specifically dealing with tax administration 
were formulated by the Commission. It 
proposes that a special commission be 
established to analyze pablz’c expenditure: 
in Puerto Rico with respect to‘ efficiency, 
equity, and the attainment of society’s 
ecqnomic and social objectives. Although 
the development of public expenditure 
Criteria is extremely difficult it _is recognized 
that tax reform does not occur in a vacuum. 
To take measures to increase public reve- 
nues and to refer to revenue productivity 
obviously imply expenditures of said reve- 
nues. Secondly, it is recommended that a 
small group of highly qualified experts be 
formed, preferably at the Treasury Depart- 
ment, to act as permanent overse_ers' of the 
continuity of tax reform. ' 

Iv. SHORT 'AND LONG-TERM REVENUE 
IMPLICATIONS, OF THE 
RECOMMENDATIONS 

At the risk of simplification the revenue 
tendencies-described in this section repres- 
ent no more than rather crude estimates 
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based on results garnered from a gamut of 
calculations, ranging from mere arithmetic": 
to. computer computations. 
It appears fairly safe to state that the entire 
package of changes Proposed for the per- ‘ 

sonal income tax will leave collections 
essentially unchanged in the short term, 
assuming real personal income levels are 
not drastically affected by worsening world 
economic conditions. Lower rate schedules, 
indexing, and higher personal exemptions 
would reduce the tax yield, but this reduc- 
tion would be compensated for by the 
remaining recommendations, including a 
minimal effort toward damping down on 
evasion. Over the next decade the relative 
significance of this levy in Puerto Rico’s 
tax structure is not expected to increase at 
as fast a rate as in the past, since indexing 
will probably have the effect of reducing ‘ 

its elasticity. Naturally, if the indexing 
proposal is not accepted a faster relative 
increase can be expected. 
Because the recording on tapes of infor- 
mation pertinent to capital gains is quite 
deficient for the Purpose at hand, no esti- 
mates have been made of the revenue im-' 
plications of shifting to the federal 'pattém 
of capital gains taxation (land excluded). 
For similar reasons estimates of corporate 
tax yields were not made. However; 'it is 
the belief of the Commission that both im- 
pacts will be negligible. 
The largest revenue gains are to be ex; 
pected from consumption tax‘ation. The 
combined yield of a 5 percent sales tax : 

(with exemptions) ‘. and a ten cent per 
gallon hike in gasoline excises is estimated 
to be between $90 to $120 million. These 
two proposals alone (not to mentibn the 
proposed change to an ad valorem basis for 
specific excises) will certainly reverse the 
long-run downtrend in the relative contri3 
bution of conéumption taxes to total tax 
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revenues, at least temporarily. Over the 
longer term the use of an ad valorem base 

1‘ may serve to buoy the elasticity of excises, 
and the fact that the sales tax exempts 
necessities such as food and clothing may 
further enhance the long-run buoyancy of 
consumption taxes. 
It is estimated that with the adoption of the 
proposed changes in municipal gross re- 

ceipts tax rates and in the base of intangible 
préperty taxation, financial institutions will 
Pay around $4 million less. But the new 
franchise tax on their net income will 
bring in about $15 million, yielding a net 
gain to the public fisc of $9 million. 
Under the provisions of the new municipal 
gross receipts tax collections will probably 
double. With increased municipal sources 
of revenue central government transfers to 
the municipalitieg might be reduced, there- 
by Positively affecfing the Commonwealth 

. budget. However, with so many unknowns 
involved no effort has been made to quan- 
tify this effect.

. 

The property tax over the short-run will 
definitely yield greater revenues due to the 
rate jump on real Property from 1.03 per- 
cent to 4.03 percent, put into effect in 
fiScal 1975 by the Treasury Department. ‘ 

It should be pointed out that this rate in- 
crease had nothing to do with the work of 
the Commission, but was a measure princiv 

‘ pally designed to augment public income. 
Official estimates reveal that for fiscal 1975 
a $60 million increase in property taxes is 
projected. Any changes in the relative role 
of the property tax that flow from the 
Commission’s recommendations will take 
at least three years to be felt, for they 
would be generated by reassessment. Never- 
theleks, it is not expected that Commission 
proposals will significantly enhance the 
relative importance of the property tax, 
although continued reassessment should act 
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to make its revenue yield more elgstic‘ and/ ‘ 

or less inelastic. 
A most vital area fmm which increased 
revenues are expected to flow is that of tax 
administration and collection. Due to the. 
prospect of continued economic recession 
this may very well represent the crux of the 
effort to increase tax revenues. In the areas 
of the personal income tax and the excise 
taxes alone it is conservatively estimated 
that administrative improvements can gross 
around $55 million; with far greater effort 
this figure might top $100 million. 
To reiterate, the above revenue estimates 
must be used with caution, especially in the 
context of present economic difficulties. 

But taken at face value, they comprise from 
19 percent to 30 percent of total 1974 in- 
ternal tax collections. 

V. THE FUTURE OF THE REFORM 
The reform package recommended 'by the 
Commission is quite comprehensive and in 
many respects quit-e radical. For very ob- 
vious reasons an all-encompassing reform 
cannot be designed and repeated frequent- 
ly, and it is perhaps at exactly this Point 
where the major danger of its rejection 
and/or poor implementation? lies. The Com- 
mission sees its work as one complete pack- 
age. It may sacrifice revenue objectiveg in 
some taxes in order to achieve greater 
equity or devglopmental impetus (or Vic-e- 
versa). If the package is not considered in 
its entirety but rather is legislated in picce- 
meal fashion, in all likelihood the legis- 

lature, given the economic conditions of the 
day, will be reluctant to raise taxes. On the 
other hand, given the dire need for public 
revenues the administration would be un- 
willing to encourage the legislature to" ap- 
prove" only those measures which imply 
relief for taxpayers but a net réduction for 
the fisc. The degree of success Probably 
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hinges upon t'wo factors: the extent: to 
which the administration will be able to 
grasp the importance of the “package deal” 
and the extent to which it will be able to 
exert pressure on legislators. It is not an 
unknown fact that the Governor’s office 
has considerable leverage in the legislature, 
but it would be naive to think that it can 
unconditionally impose its will. 
The case of the municipal gross receipts tax 
is sometimes used as an example of swift- 
action on the part of the legislative branch. 
This levy was the first Commission project 
submitted to the executive and legislative 
branches, and in a relatively short time it 
was converted into law. To gexpect that the 
remaining proposals will enjoy the same 
good fortune would be over-dptimistic. 
With the upcoming elections in 1976 prop- 
OSals such as the property reassessment and 
the sales tax will rapidly lose their fiscal/ 
economic characteristics and will become 
political issues. Moreover, as is most of the 
world, Puerto Rico is struggling through 
difficult times, and the goVernment feels 
increasing pressure to find solutions to 
short-term problems. In‘ View of this situa- 
tion it might be reasonable to expect that 
policy-makers would be unwilling or un- 
able to con-front long-run issues, preferring 
instead to concentrate all their efforts on 
the more immediate and critical- problem. 
areas. In fact, 'as this article is being written 
(February, 1975) the legislature has just 
passed a 5 percent consumption tax to be 
applied at the producer-importer level. This 
goes counter to the Commission recommen- 
dation that such a tax not be. implemented 
until the economy recovers from its present 
recessionary state. 
It is extremely difficult to predict the 
rapidity with which the recommendations 
of the CommissiOn will be implemented. 
Suffice it to state that similar reforms in 
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Venezuela and Colombia took about six 

years to fully implement, and- Canada’s 
reform is still proceeding slowly after a. 

decade., However, in the opinion of the 
authors of this paper immediate action can 
be expected with a high degree of certainty 
in the field of tax administration. In close 
collaboration with the' Commission, the 
Secretary of Treasury has been taking meas- 
ures which require no special legislation to 
improve tax administration, close loop- 
holes, and crack down on evasion. The 
5 percent Consumption tax is already law, 
and may soon be followed by the gasoline 
tax unless there occurs a drastic change in 
the federal government’s energy policy. 
The next measure the administration is J 

likely to push is the tax on commercial 
banks. In doing so it Will, in all likelihood, 
accept only a variation on the Commission’s 
recommendations. The principal reasons for 
supporting this tax are its revenue yield 
and its political implications; action can 
most likely be expected in 1975.‘The tax. 
on unused urban land is not likely to be 
adopted; opinion in both executive and 
legislative circles is that there are better 
ways to improve land usage than through 
the tax process. It is expected that there 
will be a long lag in implementing the 
Commission’s recommendations onIthé tax 
bu personal incomes and capital gains; 
probably 1977 will be the earliést anything 
can be expected here. For the present prop- 
erty tax reassessment will not be implement- 
ed; its cost ($7»~$10 million) is simply too 
high to be absorbed given the short~run 
fiscal dilemma; 1977 is th: earliest possible 
date for action. 

‘

‘ 

In conclusion, at present it is impossible far 
the authors and for those who were inter- 
vie€ved by the authors to inject any further 
note of optimism regarding future imple- 
mentation of the reform.

‘ 
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TABLE 1 

Pqerto Rimn Central Government Tax Revenuei 
Selected Year; 1956-1974, 

' (Millions of dollars) \ 

1956. 
7 

[1964 1970 1972 
‘ 

1973 1974' 
Abso- % Abso- % Abso— % Abso— % ‘ 

Abso- %‘ Abso- % 7 

Tax _ lutes Dist. lutes 
_ 
Dist. lutes Dist. lutes Dist. lutes Dist. lutes Dist; 

Personal Income 2218 
‘ 

'17:.6 60.7 21.6 148.5 25.7 21316 27.1 2.44.1 28.0 275.2 . 30.9 
Corporate Income 

‘ 

16.1 12.4 42.4 15.1 86.7 15.0 146.7 18.6 151.2 17.4 165.2 18.5 
Nonresident Income 1.9 1.4 5.3 1.9 14.5 2.5 18.7' ' 

' 

2.4 19.0 2.2 19.3 2.2 
Customs Duties * 4.4 3.4 12.3 4.5 $9.0 - 6.8 44.9 5.7 4227 4,9 32.0 3.6 
Property 

‘ 

9.0 7.0 16.5 15.9 - '24.8 4.3 50.7 3.9 31.0‘ 
. 3.6 34.6 3.9 

Estate 8: Gift 1.2. 0.9 3.5 1.2 6.2 1.1 8.5 1.1 13.6 1.6 14.4 1_.6 
Licens’es' 5.2 4.0 12.8 4.6_ 17.3 3.0 20.3 2.6 22.7 2.6- ‘ 21.6 2.4 

Excises, Total 62.2 53.3 127.0 45.3 
_ 
239.7 41.6 306.5 38.8 346.1 39.8 329.0 326.9 

a) Alcoholic 
, 

- . 

Beverages 21.3 16.4 ‘ 35.9 12.8 62.3 10.8 83.6 10.6 91.1 10.5 .89.9 
r 

10.1 
b) Petroleum 

. 

' o * 

’

_ 

Products 10.8 8.3 21.0 7.5 48.3 8.4 63.8 8.1‘ 7.1.7 8.2 73.5 8.2 
c) Tbbacco Products 17.7 13.6 29.6 19.6 37.6 6.5 48.2 6.1 51.5 

' 

. 
5.9 50.4 5.7 

d) Motor Vehicles
' 

8: ACC. 8.0 6.2 22.6 8.1 56.7 . 9.8 65.4 8.3 .83.2 9.6 
t 

62.5 7.0 
e) Electric 8: Gas 

.

' 

Appliances 4.3 3.5 6.8' 2.4 . 14.2 2.5 15.9 2.0 
_ 
19.8 2.3 21.5 2.4 

f) Others 7.1 5.5 10.9 3.9 20.6 3.6 29.3 3.7 28.8 3.3 31.2 3.5 

Total ' 129.7 100.0 
I 

280.6 
. 

100.0 5767. 100.0 789.6 100.0 870.4 100.0 891.3 100.0 

Note: The parts may not sum to the whole dhe to romding. 
Althot customs duties are not properly Puerto Rican {government collections, federal authorities do return net receipts to .the Common- 
wealth treasui’y. Conceptually,‘ therefore, ‘they may be. ‘treated as Commonwealth tax revenues. ' 
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INVESTMENT IN NIGERIA AND THE NIGERIAN ENTERPRISES PROMOTION DEGREE, 1.972, 

The desire 'for an increase in indigenous 
participation in Nigerian business life and 
the need-for foreign enterprise to move'out 
of the less sophisticated areas of business, 
which could well be left to less experienced 
Nigerian businessmen, and into areas where 
thgir experience and expertise are required 
led in February 1972 to the promulgation 
of the Nigerian Enterprises Promotion 
Decree.1 ‘ 

Article 4(1) of the Decree provides that 
after April 1, 1974, the day on which the 
Decree came into force, certain kinds of 
enterprises will be reserved exclusively for 
Nigerian citizens or associations. 
This means that, after that day, no person 
other than a Nigerian citizen or association 
may be the owner or part owner of such 
enterprises2 and also that no alien enter— 
prise3 may be established in Nigeria in 
these sectors 4. The enterprises affected are 
specified in the First Schedule to the 
DeCree 5. 
Besides‘ this, a number of other types of 
enterprises, listed in Schedule II 8, are also, 
from the same date, barred to aliens unless 
the paid up share capital of the business 
exceeds 400,000 Naira or. the turnover ex- 
ceeds N1,000,000" ~— whichever criterion 
is considered appropriate in relation to that 
particular enterprise will be applied — and 
§he equity participation of Nigerian citizens 
6r associations in therenterprise is at least 
40% 8., In order to ensure compliance with 
the provisions of the Decree the Nigerian 

‘ Enterprises Promotion Board has been set 
Sup 9. The Board is assisted in its work by 
Nigerian Enterprises Promotion Commit- 
'tee$ one for each of the twelve States of 

200 

Nigeria 10 and a number of inspectors of 
enterprises 11 Whose powers will include 
entering premises and examining books. 
The Board has also played an active role, 
since the promulgation of the Decree, in 
educating the general public on the impli- 
cations of that piece of legislation. In this 
it has been assisted by the Universities and 
Chambers of Commerce which have organ— 
ised training programmes and seminars 
a-i-med'ét improving and developing the 
skills of Nigerian businessmen. 
Provision is also made in the Decree for 
exceptions and exemptions 12 but it is not 
specified what criteria will 1be applied in 
the granting of such exceptions and exemp- 
tlons. 

* LL.B., Senior associate at the International
‘ 

Bureau of Fiscal Documentation, 
1, Decree No. 4 of 1972. 
2. Article 4(1)(a) of the Nigerian Enterprises 
Promotion Decree 1972 (hereinafter referred to 
as “the Decree”). 
3. Article 4(2) of the Decree defines an alien 
enterprise as follows: "an enterprise shall be 
deemed to be an “alien enterprise", unless the 
capital or proprietary interest, whether financial 
or otherwise, in the enterprise . . . is also owned 
and controlled by Nigerian citizens or associa- 
tions”. 
4. Article 4(1) (b) of the Decree. 
5. For the list of enterprises contained in Sched- 
ule I (as amended) see Appendix. 
6. For the list of enterprises contained in Sched- 
ule II (as amended) see Appendix. 
7. Article 5(1)(a) (i) and (ii) of the Decree. 
8. Article 5(1)(b) of the Decree. 
9. Article 1(1) and (2) of the Decree. 
10. Article 2 of the Decree. 
11. Article 6 of the Decree. 
12. Article 5(3) and (4) and Article 9' of the 
Decree. 
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From the indigenous business community’s 
point of View the‘ implementation of the 
Decree?s provisions has cauSed few prob- 
lems and, despite fears, adequate funds 
have proved to be available for the take— 
over of Schedule 1131businesses and the 
purchase of shares in those listed in Sched— 
ule 1114. HoWever, not unnaturally the 
promulgation of the Decree at first caused 
a fair degree of uncertainty among foreign 
investors. It has, however, since betorne 
apparent that foreign investment is indeed 
still welcome in Nigeria, a fact which has 
been frequently stressed by the government; 
in‘ his Budget Speech on April 11, 1975 15, 
the Head of the Military Government, 
General Yakubu Gowon, assured “all "for- 

eign private investors of continued gener- 
ous treatment where they bring in their 
capital and technical know-how. Even in 

' the context of Our indigenisatio‘n policy 
foreign Private investment will continue to 
be welcome in the areas Where Nigerians 
cannot go it alone.” 
More recently, Dr. Okoi Arikpo, the 
Nigerian Minister of Foreign Affairs, 
during a visit to Paris in November of last 
year, emphasised the varied possibilities 
which existed for foreign technical co- 

operation and investment in Nigeria under 
the new Five Year Plan (1975-1980). 
Some of the projects proposed under this 
Plan include the erection of two new oil 
refineries, the laying of oil pipelines, the 
construction of 3. Plant to liquefy natural 
gas and three new cement works, the elec- 
trification of rural areas and the develop- 
ment of telecommunications and trapsport. 
And in a recent speech to the LagOs Chain: 
ber of Commerce 16 Dr. Adebayo Adedeji, 
the Federal Commissioner for Economic 
Development and Reconstruction also 
stressed the fact that tremendous opportu- 
nities for Private investment stil-l existed- 
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in Nigeria. The Federal ~G0vernment was, 
‘he said, interested in such investment hot 
only from the point of View of :the capital, 
and foreign exchange which it brought into 
the country but also because it would be the 
means of bringing new and badly needed 
Production techniques, technological know- 
how, administrative and managerial skills, 

into Nigeria. 
On a more concrete level, too, the 1974/75 
Budget 17 contained measures which would 
tend to encourage, inter alia, foreign~ vin- 

vest-ment.
- 

For instance, as a result of an improvement 
in the foreign exchange Position profits 
and dividends may now be remitted as soon 
as they are declared —\pfovided that the 
proper taxes have been paid on them — in- 
stead of being subject to delays as has been 
the case in the last few years. Various fiscal 
measures were also announced to, encounage 
investment in agricultuxef These include the 
abolition of the produce sales taxes and‘ the 
export and sales duty on rubber. Besides 
this, the Budget reduced import duties by 
up to 60 Per cent and remc’wed« ex‘cise dudes 
in respect of locally produced materials used‘ 
in building construction. 
Import duties on raw materials imported for 
use in local industry have also in general; 
been reduced to a maximum of 10 per cent 
ad valorem and excise dutiés thereOn have 

13. See note 5. 
14. See note 6. 
15. See Recurrent and Capital Estimates of the 
Government of the Republic of Nigeria 1973-74 
published by the Federal Ministry of Information, 
Lagos. . 

16. See Trade and Industry, January 23, 19.75, 
p. 173. 
17. See Recurrent and Capital Estimates of the 
Government of the Republic of Nigeria 1974-75,, 
published .by'the Federal Ministry of Information, 
Lagos.
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been reduced to ’a maximum of 5 per cent. 
The import duty on motor vehicles has also 
been reduced. 
Tax incentives are also available in certain 
cases under the Industrial Development 
(Income Tax Relief) Decree of 1971 18. 
“If an industry is not being carried on . . . 

on a scale suitable to the economic require— 
‘ments of Nigeria or at all, or there are 
favourable prospects for further develop- 
ment in Nigeria of any industry” or if “it 
is expedient in the public interest to en- 
courage the development or establishment 
of any industry in Nigeria . . 

.” then such 
industry maybe declared a pioneer industry 
and any company operating or proposing to 
,operate in these sectors may apply for 
pioneer status 19. An application may only 
be made, however, if, in the case of an 
indigenous — controlled company, the 
estimated cost of qualifying capital ex- 
penditure on or before commencement of 
business is not less than N50,000, or, in 
the case of any other company, is 

N150,000 2°. A company with pioneer 
status will be exempt from tax for a period 
of three years from commencement of 
business and an extension of this period 
may be given either for one period of two 
years or two periods of a year each provided 
thaf the company fulfills certain conditions. 
Among these are the requirements that it 

is efficient and expanding, that it uses local 
raw materials in its Production processes, 
that it trains Nigerian personnel and that 

‘its products are of importance to the eCon- 
;omy of the “country.” If a loss is incurred 
in the tax holiday period then it will be 
extended and relief will be 'given in _respect 
of profits. mad? after the holiday has ex- 
pired. 
Allowances for Capital expenditure are also 
deferred until after the end of the period.” 
U p to the present time approximately thirty

N 
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industries have been awarded pioneer 
status. 

No special rates of company tax apply to 
foreign companies in Nigeria. All com-_ 
panics, whether foreign or indigenous, will 
be subject to tax at'-the rate, of 40% on 
profits not exceeding N10,000 and at 45% 
on profits in excess of that amount 23. In 
calculating taxable income all outgoings 
and expenses incurred exclusively in pro- 
duction of profits may be deducted. Losses 
may be carried forward indefinitely 24. 
Various capital expenditure allowances are 
given on, for instance, industrial buildings 
or structures and Plant and machinery.25 
Provision is made for balancing allowances 
and charges where an asset is disposed 
of 26. 
Tax is withheld at source on interest, man- 
agement fees and royalties paid to other 
companies at the rate of 40% on the first 
N10,000 and at 45% on the excess 27, but 
is no, longer withheld on dividends paid by 
a company to its shan:eholders.~28 
Interest .on foreign loans of at least 
N150,000 granted in foreign currency for 

18. Decree No. 22 of 1971. 
19. Article 1 of Decree No. 22. 
20. Article 1(4) of Decree No. 22. 
21. Article 10 of Decree No. 22. 
22. Article 14 of Decree No. 22. 
23. Article 1(b) of the Finance (Mistellaneous 
Taxation Provisions) Decree 1972 (No. 47 of 
1972). - 

24. Article 31(2) of the Companies Income Tax 
Act, 1961 (No. 22 of 1961) as amended. 
25. Companies Income Tax Act; 1961, Income 
Tax (Amendment) Decree, 1966 (No. 65 of 
1966), Companies Income Tax =(Amendment) 
Decree, 1971 (No. 10 of 1971). 
26. Article 9 and 10 of the Third Schedule of 
the Companies Income Tax Act, 1961. 
27. Article 9 of the Income Tax (Amendment) 
Decree, 1966.

I 

28. Article 1(c) (i) of the Finance (Miscellaneous 
Taxation Provisions) Decree, 1972'. 

Bulletin Vol. ‘XXIX; May/mai 110.. 5, 1975
'



‘ 

‘the purpose of a .trad'e, busine‘Ss, prbfgs‘s'i'dn 
0r VOcation in 'Nig’erjia shall, if :epayable; 
later than 10 yeaxs'ftom the date they Were 
granted; be exempt from tax and,’ if fepgy- 
able later than ‘5 years but earlier than 
10‘years from that date be liable to: tax at 
half the normal rate,29 Companies through- 
out the Federation; are a-lsojliable‘ to tax 9n 
capital gains at the fate of 20% 3°. Com- 
panies engaged in petroleum operations 
‘will 'be‘ subject to the Petroleum Profits 
Tax. This tax is charged atwthe rate of 
55% 31 but companies which aresubject to 
this tax are exempt from the income tax 

_ on companies?”
‘ 

It would *‘certainly seem from the amount 
of interest which countries previously with 
few interests in Nigeria have recently9b'een 
showing in investment there that’ the 
Nigerian Enterprises Promotion DeCree has 
not ‘had‘ the effect of discouraging inVesta 
ment or at least that any negative effects 
which it might haVe had have been counter- 
balanced by the present boOm in Nigeria’s 
economy. France has shown itself espécially 
interested and sent a trade delegation to 
Nigeria in January 1973; in November of 
1974 Australia, too, sent delegates to study 
the possibilities of investment, particularly 
in thg fields 'of . energy and agriculture. 
Japan, also has shown 'strong ihterest in 
investment, especially in the field of oil} 
However, problems undoubtedly remain for 
the foreign’investor. In a developing coun- 
try such as a Nigeria there are'aIWays such 
problems as lack of skilled labour and in-' 
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adequate road and; telecommuniCations'r 
systems. The problem of doublextaxatipn' 
also remains for many investors, Nigeria 
has. co’nduded' few dbuble ‘taxatiOn Itrea; 

ties, 33 and apart from relief affogded under 
treat}? the cin'ly other possibifity of relief 
from Nigerian tax is that cofitained in the 
Incomg TaXJMgnAgemerit Act, 17961.?1 ‘- 

relief only applies, however, iii-respect of 
individuals who are chaggéable to tVax‘in‘ a_ 

Commonwealth country or the Republic of 
Ireland. on income whiézh is‘ 3.156 chargeable" ,

a 

to tax in Nigeriaand’ that only iflthe coun- 
-t§y concerned grants kreciprocalprelief. ' 

Finally, the major problem of guamnteeingl 
investments remains; with such a degree of 
indigenisation already having taken place- 
the possibility Of‘ Nigeria comPlétely nation; 
alising Certain industries -— as vhashappened 

Dahomey — must alv’Vays remain =21" factOr 
to be. reckoned with. 

29. Article 2 .of/ the Companies Income; 
(Amendment) (No. 3) Decree; 1971 (N0. Si 
of 1971). - 

30. Capital Gains Tax Decree, 1967 (NO. 44; of 
1967) as amended; . 

_ 

31. Petroleum Profits Tax Ordinance? 1959 (No. 
15' of 1959.) as amended. . 

32..Article 20 of the, Income Tax (Agnendment.)‘ 
Decree, 1966, 

‘

- 

35. With Denmark, fihe Gambia, Ghana; Nor- 
way, Sierra "Leone, Sweden, United Kingdom; 
United States. , 

34‘. Article 23 of the Income 'Tax Management 
Act, 1961 (No. 21-.of 1961),. w

A 

. 

("i 
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APPENDIX ' 

SCHEDULEI 
Advertising agencies and public relations businesses. 
All aspects of pool betting busines and lotteries. 
Assembly of radios, mdiograms,‘ record changers, television sets, tape recorders and other electric 
domestic appliances not combined with the manufacture of components. 
Blending and bottling of alcoholic drinks. 
Blocks, bricks, and ordinary tiles manufactured for building and construction works. 
Bread and cake making. 
Candle manufacture. 
Casinos” and gaming centres. 
Cinemas and other places of entertainment. 
Hairdressing. 
Haulage of goods by road other than petroleum products. 
Laundry and dry-cleaning. 
Manufacture of jewellery and related articles. 
Municipal ‘bus services and taxis. 
Newspaper publishing and printing. 
Ordinary garment manufacture not combined with the production of textile materials. 
Radio and television broadcasting. 
Retail trade (except by or Within the departmental store's and supermarkets). 
Rice milling. 

Singlet manufacture. 
Stevedoring and shore handling. 
Type retreadi-rbg. 

SCHEDULE II 
Beer 'bxewing. 
Boat building. 
Bicycle and motorcycle type manufacture. 
Béttling soft drinks. 

Clearing and forwarding agencies. 
Coastal and inland waterways shipping. 
Construction industries. 
Cosmetics and perfumery manufacture. 
Départmental stores and supermarkets. 
Distribution agencies for machines and technical equipment. 
Distribution and servicing of motor vehicles, tractors and spare parts thereof or other similar objects. 
Estat’e agency. 

.Fish and shrimp trawling and processing. 
Furniture making. 

Haulage by road of petroleum products. 
Insecticides, pesticides and fungicides. 
International air transport (scheduled and charter services). 
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Manufaéture of bicycles. 
' Manufacture of cement. ' 

Manufacture of matches. 
Manufaéture of metal contaihers. 
Manufacture of paints, varnishes or other simflar articles. 
Manufacture of soaps and detergents. 
Manufacture of suitcases, briefcases, handbags, purses, wallets, portfolios and shopping bags. 
Manufacture of wire,. nails, washers, bolts, nuts, rivets and other similar articles. 

Paper conversion industries. 
Passenger bus services (inter state). 
Poultry farming. 
Printing of books. 
Production of sawn timber, plywood, veneers and other wood convéision industries. 
Screen printing on cloth, dyeing. . 

Slaughtering, storage, distribution and processing of meat. 
Shipping. - 

Travel agencies. , 

' 

; 
-i 

Wholesale distribution. _ 

' 

. 
5' 
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WICHTIGE NEUERSCHEINUNGEN 
“

_ 

Reihe ,,Probleme der Weltwirtschaf “ -('Hrsg.: Deuisches Ubersee—Institut) 

A. Lemper .(Hrsg.) Studien Nr. 17/ ISBN 3 8039 0112 X 

J apans wirtschaftliche Beziehungen zu den Weltregionen 758 Seiten. 
Efalinband, DM 54.—-— ‘

‘ 

Ei‘ne interregionale 'Studie, welche Art und Entwicklung der Wirtschafts— 
beziehungen Japans zu‘ den wichtigsten Regionen der Welt 
in 13 Kapiteln untersucht. Zeitraum: Beginn der SOer Jahre bis zur 

‘ Gegenwart. 

A. Lemper Studien Nr. 16/ISBN 3 8039 0106 5 ' 

Handel in einer
. 

dynamischm Wfiltwirtschaft 
200 Seiten. Efalinb'and, DM 42.— 
Neuartiger Entwurf einer dynamischen Theorie des Welthandels auf der 
Basis eines hypotheseorientierten Ansatzes' (Popper). In drei empirischen 
Satzfolgen warden die entscheidenden Komponenten des Systems dargestellt. 

WELTFORUM VERLAG 
8 MUNCHEN 19 - HUBERTUSSTRASSE 22 
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DEVELOPMENTS IN. INTERNATIONAL TAX LAW 
» UNITED KINGDOM 

Excerpts from Green Paper on Wealth Tax’x‘ 
(Cmnd. 5704) 

CHAPTER 4 
THE BASIS OF VALUATION 

46. In principle property will be valued 
on an open market basis, that is to say at 
the price which the property would fetch 
if it were sold by a willing seller to a 
willing ibuyer on the open market on the 
day on which it is -to 'be valued. No reduct- 
ion in value will be made to take into ac- 
count any reduction which would be due 
if the hypothetical market were flooded by 
the sale nor will it be assumed that all 

other property is in the market at the time 
the valuation is being made. The valuation 
will be made on the basis that the asset is 
sold in the most advantageous way, whet-her 
in parts or as a whole. 
47. The sum of the values of a number 
of interests in an asset held by different 
people is normally less than the value of 
that asset as an unencumbered whole. The 
wealth tax must recognise this and valuat- 
ions will normally be based on the accept- 
ance of the situation as it exists. This factor 
could however provide scope for making 
substantial reductions in the value of assets 
within the charge to tax if the interests 
were spread among the members of a fa- 
mily to avoid or reduce liability. Holdings 
in property will therefore be aggregated for 
the purpose of valuation if they are owned 
by connected persons, ie husband, Wife, 
brothers, sisters, ancestors or lineal descen- 
dants, or the trustees of a 'trust set up by 
any of them or in which any of them has 
an interest .in possession. Where holdings 
are aggregated for valuation purposes in 
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this way, it does not follow that they will . 

also be aggregated for the purpose of 
charging tax on that aggregated value. 
48. These general rules will cover the 
majority of cases including the valuation of 
interests in land anci buildings. They may 
110wever need supplementing for certain 
types of assets of which the most important 
are set out in the paragraphs which follow. 

Owfler—occupz'ea} bowel 
49. In principle owner—occupied houses 
will be valued at their market value. How- 
ever, even though capital and rental values 
do not :bear a constant proportion to each 
other, it might be Possible, in order to ease 
valuation difficulties, to provide that hou- 
ses, (except perhaps very expgnsive ones) 
should be valued at a multiple of their an- 
nual value :for rating purposes if they were 
held freehold or on a very long lease. A 
different multiplier would be needed for 
Scotland and for Northern Ireland than 
for England and Wales. 

Quoted Jewrz'tz'e:
‘ 

50. The value of quoted securities will 'be 
found by reférence to the same rules as are 
applicable for capital gains, tax (section 

* Presented to Parliament by the Chancellor of 
the Exchequer by Command of Her Majesty; 
August, 1974. This paper is British Crown copy- 
right and is reproduced with the permission of 
the Controller of Her Britannic Majesty's Station- 
ery Office. 
We are reprinting only parts of this Green Paper 
in !his issue of the BULLETIN. Portions appeared 
in the April, 1975, BULLETIN, Vol. XXIX, 
No. 4. 
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44(5) of the Finance Act 1965), ie nor- 
mally the lower of one quarter way up be— 
tween the lower and higher of the quota- 
tions' Shown in the Stock Exchange Daily 
Official List for the valuation day or the 
nearest dealing day thereto, or halfway be-

I 

tween the highest and lowest prices at 
which bargains (other than bargains at 
special prices) were recorded on that day. 
The Government will ask the Inland Re- 
venue to discuss with the Stock Exchange 
Council how to ensure that the prices of 
securities are not artificially held down on 
that day. The rules for valuing unit trust 
holdings will also be as for capital gains 
tax (section 44(4)). 

Ungzzotezi Jerzzrz'tz‘e: 

51. Unquoted securities will be valued on 
the basis set out in Paragraphs 46 and 47. 
It may not be necessary to adopt an assets 
valuation to arrive at a fair value for a 
majority holding. 

Sale pmprz'eton 
52. Businesses owned by sole proprietors 
will 'be valued on the net value of the 
business as a going concern, computed in 
accordance'with normal open market prin- 
ciples, The balance sheet will be the basis 
bit the figures in it will not be conclusive, 
for example land and investments are often 
shown at less than their market value. It: 

may follow that trading stock should be 
valued at the lower of cost or net (realisable 
value. Work in progress will also be valued 
on normal commercial principles, fie manu- 
facturing work in progress will be valued 
in much the same way as trading stock but 

' 

pgofessional work in progress will the va~ 
lued' at cost. 
.55. Goodwill will generally be Valued 
according t6 the custom of the business 
with which it is associated—«for example, 
'When it is generally treated as inherent in 
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the business premises, eg in the case of a 
petrol filling station, it will normally be‘ 
taken into account in the valuation of those' 
premises. When it is treated as a separate 
asset it will 'be valued according to the! 

custom of the trade, such as at a multiple 
of recent annual earnings. 

Pam‘nerxbz'p: 
54-. Partnerships will be valued in the 
first place in the same way as businesses 
owned by sole proprietors. The Whole of 
the value thus arising including goodwill 
will be split between the various partners 
according to the terms of the Partnership 
agreement: where that agreement states 

only the amount of each partner’s capital 
contribution the share of each partner in 
the total partnership as could be measured 
in proportion to his share of the total 
capital contribution. It might be argued 
that work in progress, goodwill and debts, 
for example, should :be apportioned in ac- 
cordance with profit—sharing ratios, but 
except Where the partnership agreement 
provides for such apportionment, there is 

everything to be said [for applying a consis- 
tent basis of apportionment to all the 
partnership assets. 

Life imzmmce policiej 
55. Life insurance policies will be valued 
at their realisable value: this will normally 
be the surrender value: but special rules 
will be required Where there is no such 
value or Where 'it does not adequately re- 

flect the premiums paid and the subsequent 
growth of the underlying investments. 

A‘nnuz'tz’ey 

56. Rights to annuities which are in the 
nature of pensions will, within limits, be 
excluded firom the charge to wealth tax for 
the reasons outlined in paragraph 41'. 

Rights to annuities acquired by purchase 
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will Ibe charged at theirmarkct value. An— 
nuities paid under personal covenants will 
be excluded from the charge, but no de- 
duction will ‘be allowed to the payer ex- 
cept for amounts accrued up. to valuation 
day. Where an annuity is paid under a trust 
deed, the appropriate portion of the trust 
capital Will be taxed as if the annuitant 
were a life tenant. 

Debt: 
57. In valuing debts an allowance will be 
made for bad’ or doubtful debts along the 
lines of the treatment of trading debts for 
income tax purposes. 

CHAPTER 5 

ADMINISTRATION 

General 
58. The wealth tax will be administered 
under the Commissioners of (Inland Reve- 
nue by a regional organisation. In order to 
achieve the maximum economy of admini; 
stration this organisation will have very 
close links with existing Inland Revenue 
offices. The Inland Revenue Will be able 
to use the information which a taxpayer 
gives, one of their ofifices for the purposes 
of one tax as a check on the information 
given to another of their offices for an- 
other Purpose. 

Retztm: 
59. The arrangements for returns might 
run as follows. Any individual who esti- 

mated that his wealth (including the value 
of any assets he has settled on a foreign 
trust fbr the tax on-which he may become 
liable) exceeded a prescribed fraction of 
the exemption limit would be required so 
to notify the Inland Revenue: so would the 
trustees of every trust other than those that 
would be exempt (paragraph 17). Returns 
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would be issued on whicfi the vtaxpayer 
WOuld be required to give details of his 
assets (including the cost Where appro- 
priate) and of the Current. value of éach: 
Trustees would also have to identify those: 
who have benefited under the trust. 
60. A taxpayer would also be required to 
give details on 'his r’étiim form of any 
assets he had Settled on a, foreign tgust‘ and 
of any United Kingdom trusts where 3he 
had reason to believe that the trustees were 
outside the United Kingdom. On the 'first 
occasion on which he completed such a 
return the question would apply to any 
funds which he might ever have settled, 
but thereafter it would relate only to the 
period since his last return; He would also‘ 
have to gix‘le details of any payments he 
had received, whether by way of income or 
capital, from the trustees of a foreign trust. 

Auenm em‘ 
S elf-455915172 em‘ 
61. The Government propose a ‘system of 
séLf—assessmenf with sample checks by the 
Inland Revenue. It is clearly important that 
the_ Inland Revenue should be in a pqsition 
to check that the tax has been based on a. 

realistic valuation of the taxpayer’s pro- 
perty. At the same time however, it is inl 
evitable that some types of Asset may be 
difficult to value precisely, and it is im- 
portant that the taxpayer who has done his 
best to make a realistic valuation should? not 
be penalised if later events suggest that his 
valuation was too high or too low. 
62. A self-assessment system might work 
as follows. Taxpayérs themseliIes wouldfie

, 

expected to estimate to. the best of their 
knowledge the open market value of'the 
assets shown in their returns in accordance 
with rules which will be based on- the 
principles outlined in the previous chapter. 
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They would' have to include sufficient in- 
formation for each asset to be identified, 
together with the amount for which it is 

insured (although the insured value Will 
not necessarily approximate to the assess- 

alblc value). They‘ would have to total their 
grdss wealth, subtract any allowable de- 
ductions and calculate and pay over the 
tax due. The Inland Revenue would nor- 
mally accept the valuations when the return 
was made but a proportion of the returns 
would be Checked at a later date. OnCe the 
value of any asset had been determined for 
any one year it might be Practicable to 
estimate its value over the following few 

‘ ‘years by reference to market trends for 
assets pf its type generally. 
63. When an asset is sold on the open 7 

market the price obtained will provide the 
best evidence of its value on the day of 
the sale. It may also Provide some evidence 
of the value of the asset in earlier years 
and may suggest that the earlier valuations 
had been insufficient or excessive. Likewise 
a professional valuation of an asset which 

‘ the taxpayer had previously valued accord- 
ing to the best of his own ability, although 
not providing such authoritative evidence 
of value as a sale, might suggest that earlier 
valuations had been excessive or insuffi- 
cient. In such cases either the taxpayer or 
the Wealth tak office should have the right 
to :reopen previous values which had been 
accepted; this‘ right should probably be 
made subject to a time limit. 
64. If any such adjustment were made, 
Whether or not for the benefit of the tax- 
payer, intérest would be due at normal 
Commercial fates. Penalties might be im- 
posed, but only Where it Was shown that a 
taxpayer had deliberately and wilfully un- 
derstated the value of an asset; there would 
be no question of imposing a penalty on a 
taxpayer who had understated the value of 
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his assets provided he had valued them 
according to the best of his knowledge and 
judgment.

. 

65-. Different considerations apply if a 
taxpayer omits assets from his return. [In 
such cases penalties «for negligence, fraud 
or wil'ful default would be appropriate on 
a similar basis to that applicable for in- 

come tax purposes. 

Ammal cytle of the tax 
66. Because holdings of assets interlock 
and t-here will be some assets in which 
more than one taxpayer is interested,‘ it 

seems inevitable that all valuations in any 
year will have to be made on the basis of 
the value on a given day. It may therefore 
be necessary for businesses to draw up, a 
balance sheet on that day. The day chosen 
should .be that which caused the minimum 
of disturbance to those who wished to 
make their accounting year end on the va- 
luation day. This would probably be 
either 31 December or 31 March. 
67. Many taxpayers who fall Within the A 

scope of the tax will have a wide variety of 
assets which will not be easily valued and 
it would be unreasonable to allow too short 
a period for the completion of returns and 
for valuation. At'the same time it would 
be equally unreasonable to extend the Pe- 
riod before payment is ‘required to enable 
valuations to be made in every case how- 
ever complex. A suitable interval might 
well be six months with an additional three 
months in the year in which the .tax is 

introduced. Thus if on the basis suggested 
in paragraph 66 the most convenient va- 
luation day were to be 31 December, wealth 
tax would} then normally be due to be paid 
by the following 1 July, interest running 
from that date on amounts not paid until 
later. In the year in which the tax was 
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introduced the due date of Payment might 
be set back to 1 October. If on the other ‘ 

hand it Would be more convenient if. the 
valuation day were 31 March the timetable 
would be put back by three months 
throughout, with payment generally on 1 

October, .but not until the following 1 Ja~ 
nuary in respect of wealth held in the year 
of introduction of the tax. 

Other matter; 

Collection 
68. Interest at a commercial rate will be 
chargeable on Wealth tax from} the day that 
it is due. Since a taxpayer, be 'he an indi- 
vidual or a trustee of a trust, will normally 
be required to assess himself, it will be 
most convenient if he attaches to his re- 

turn form a cheque for the tax shown to 
be due by virtue of his assessment together 
with any interest up to the date of pay- 
ment. Trustees will not however always 
know the rate of tax attributable to the 
assets of the trust and may not find this 
procedure practicable. If the tax is not paid 
at the time the return is made, or if further 
tax becomes due following an adjustment, 
the tax together with intérest will be col- 
lected in the normal way: interest will be 
due to a taxpayer who has overpaid. It 

may be desirable to empower the Inland 
Revenue to attach assets, or at least to put 
a charge on them, Where wealth tax re 
mains unpaid. 

Powers to chain informatimz 
69. Paragraphs 59 and 60 outlined the 
information, taxpayers should show on their 
return forms. In addition however the In- 
land Revenue will need powers to obtain 
from other people such information as is 

necessary to establish Whether or not there 
is any liability and, if there is, in What 
amounts. These powers will 'also need to 
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coVer anyone who has been concerned with 
the setting up of a; 

fo‘reign trust or with 
the appointment of non—resident trusttées 

to a previously resident trust; 

Appeal: 
70. Taxpayers will have the right of ap- 
peal to the Special Commissioners of In- 
come Tax on any matter relating to the 
charge to wealth tax or‘ to the valuation 
of ‘ahy, asset for wealth tax purposes except 
fbr questions, relating to the valuation of 
interests in land Or buildings ‘Where the 
right of appeal will lie to the Lands Tri- 
bunals. Where more than one taxpayer has. 
an interest in a property and they do not 
accept the valuation placed on it by the 
Wealth tax office it will be desirable to heaf 
their appeals together even if their inte- 

rests are of a dififerent nature or sin and 
not necessarily proportional in value. There 
will be a right of appeal to the Courts in 
‘the normal way on a point of law. 

CHAPTER 6 
THE DECISION 

71. The fundamental Purpose of ’the 
wealth tax is to make the distribution of 
the tax burden accord more closely with 
taxable capaqities and thereby contributeto‘ 
the creation of a more equitable society in 
which social divisions characterised by dif- 
ferences of wealth are reduced and in which 
social and economic power created by the 
possess-ion of wealth is less concentrated, 
than at present. In this Green Paper the 
Government have set out their proposals 
for the main framework of the tax 56 that 
the public discussion of it for which they 
are looking can take Place against an in- 
formed background. They hope ‘that this 
discussion will not only be concerned with 
the details of the framework of the tax 
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outlined above and the administrative pro- 
blems to which it will give ;ise, but that 
it will also be concerned with the Wider 
issues which arise from it such as the rate 
at which the tax should be levied and its 

interaction with other taXes. 
72. Because of the importance of these 
issues, the Govérn-ment have decided that 
they should recommend the setting up of a 
Select Committee of “the House of Com- 
mons which Would have the task of'exa- 
mining them. The Government will then 
be able 'to take their decisions about the 
exact shape of the tax, and the rate at which 

“ it should be introduced, in the light of the 
Committee’s recommendations.~They hope 
that the Committee would report in time 
to enable the necessary legislative provi- 
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sions to be introduced in the 1976 Finance 
Bill, in which case the first valuation date 
would be on 51 December of that year 
or on 31 March 1977. 
75. It will of course be for the Select 
Committee to decide whether it Wishes to 
receive representations from the public and, 
if so, on What basis. In the meantime in- 
terested individuals and organisations who 
wish to make their views on thé tax known 
to the Government should in the first in— - 

stance send them in writing to the Board 
of Inland Revenue at Somerset House, Lon— 
don WCZR lLB. Arrangements may then 
be made in suitable cases for their written 
representatic‘ms to be discussed either with 
Treasury Ministers, or with the Board, as 
seems most likely to be helpful. 
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-. 'by D. Jenkins. Business International, Geneva, 
» 1974. 170 pp., Sfr. 350.00.. 

Research report which gives an overview of the 
growing desire of employees 'to gain increased 

'214 ‘ ~

z 
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Wage tax tables as of January 1, 1975, including 
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ments during the past twelve months and 
attempts to answer the question of why Norway, 
in a period of world—Wide recessionary tenden— 
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COMPARISON OF TAX AND OTHER INCEN- 
TIVES BEFORE AND DURING MARTIAL LAW. 
National Tax Research Center, Manila, 1974. 
Comparison of tax exemption laws and other 
incentives granted. by the Philippine government 
before and during the martial law administration. 
The material is current to June 30, 1974. 
(B 50035) 
A COMPREHENSIVE INDEX ON TAXATION IN 
THE PHILIPPINES. 
National Tax Research Center; Manila, 1974. 
Report which comprises a listing ‘on all types of 
taxes in three major classifications: direct, in- 
direct, and local taxes. Presénted in; detail are 
changes introduced over the last two decades on 
different aspects‘ of each type of tax, e.g., sub- 
ject of tax, tax base, and tax ‘rates. (B 50054) 
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THE PHILIPPINES; OPERATING FOR PROFIT IN 
THE NEW SOCIETY 

_ A Business Internatiohal Asian Report. 
Business International Asia/Pacific Ltd., Hong 
Kong, 1974. 178 pp. 
This research report is designed for ekecutives 
who are considering inv‘estment or other business 
operations in the Philippines. The follOwing are

V 

among the chapters included: Prospects and 
Problems of the New Society, Government and 
Politics, Infrastructure and Resources, the Econ-I 
omy,‘ Labor and the Workforce, Investing and 
Operating a Business, Taxation, the Financial 
System, Marketing, and Foreigil Trade. 
(B 50047) . 

SHARING IN DEVELOPMENT — A PROGRAMME 
OF EMPLOYMENT,» EQUITY, AND GROWTH 
FOR THE PHILIPPINES; 
Report of an Interagency team financed by the 
United Nations Development Programme and 
organized by the International labour Office; 
Philippine Edition. International Labour Office, 
Geneva, 1974. xxvii + 685 pp., 25 PesOs. 

'This report was prepared by an internatic’mal 
team of experts in different fields of economic 
planning and emphasizes the importance of the 
major social problem currently fading the Philip- 
pines: the need to provide simultaneously more 
employment, better distribution of income, and 
enhanced economic growth in a mutually re- 
inforcing fashion. (B 50026) 

S A I N
_ 

BUSINESS IN SPAIN. 
Lloyds Bank International, London, October, 
1974. 
This work consists of 7 booklets each conveying 
the general outlines of Spanish legislation .gov- 
erning business activities. The subjects' dealt with 
are foreign investment and industrial property, 
foreign exchange and trade, forms of business 
organization, taxation, development igcentives, 
labor legislation, banking and credit. (B 8761) 

SRI LANKA 
REPORTS 0'1;7 SRI LANKA TAX CASES,

_ 

Vol. III, a continuation of Reports of Ceylon 
Tax Cases (1947-1971); edited by O. M. da 
Silva. Government Printer, Sri Lanka, 1974. 
480 .pp. 
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Volume three contains cases decided by the 
Supreme Court of Sri Lanka. (Ceylon), and Her 
Majesty the Queen in Her Privy Council on 
appeal‘ from the Supreme Court of Sri- Lgnka 
(on income tax, excess profits duty, profits tax, 
personal tax, business turnover tax, surcharge on 
income tax, estate duty, and stamp duty), 
;(B 50048) 

SWEDEN 
BESKATTNIN G VID UTLANDS-VISTELSE : 

SVENSKA SKATTB- OCH VALUATABESTKMMEL- 
SER M M VID UTFLYTTNING OCH VISTELSE‘ 
'UTOMLANDS. 
P. A. Norstedt 8; SBners Ffirlag, Stockholm, 1974. 
335 pp. 
Monograph explaining the Swedish tax laws (in- 
come tax, net ~wealth tax, d‘eath duties‘) and 'the‘ 
double taxation treaties concluded by Sweden

_ 

with other countries with emphasis on Swedish 
persons going abroad or entering “Sweden. 
Material is updated‘ras of the laws published in 
the Swedish Gazette, No. 704, 1974. Foreign, 
exchange regulations in cemectior; with emigra- 

. ,tion and foreign sojoilrns are disgussed. (1387163
‘ 

SWITZERLAND ' 

DIX 'LECONS INTRODUCTIVES AU DROITV 
FISCAL IMPOTS DIRECTS, 
by W. Ryser. Editions Staempfli, Bern, 1974. 
227 pp., Sfr. 39.—.

4 

Ten introductory lessons on tax law —-— direct 
taxes. The author illustrates the fundamental 
aspects of the direct taxation system in-'Sv‘siitzer- 
land. (B 8558) 

OFFENTLICHE FINANZEN DER SCHWEIZ/ 
FINANCES PUBLIQUES ‘EN SUISSE 1972.; 

bearbeitet von der Eidgenfissischen Einanz- 
verwaltung/élaboré par l’Administration fédégale 
dES‘ Finances. Eidgenfissisches Statistisches Amt, 
Bern, 1974. 95 pp., Sfr. 12.—. Statistisc‘he‘ 

Quellenwerke der Sohweiz; Heft 546. 
Public Financ‘e of Switzerland; This work @11- 
tai’ns statistical data on revenue and expenditures 
of the Confederation, the cantons, and mum‘- 
.cipalities'. It is a continuation of the previous 
publications entitled "Finanz'en und Steuem von 
Bund, Kantonen und Gemeipdén". (B 8726) 
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SWITZERLAND/GERMANY 
‘COMMENTAIRES DES CAS. PARTICULIERS 
EXiSTANTS SOUS L’EMPIRE DE CONVEN~ 
TION ~GERMANO-SUISSE DE DOUBLE IM- 
POSITION. 
Administration fédérale des contributions, Divi- 
sion DBA. 
Explanation of special cases provided under the 
Swiss-German double taxation treaty of 1971, 
with emphasis on the taxation aspects in Switzer- 
land. German version of this French text is 

available. (B 8552) 

UNITED KINGDOM 
TAXATION OF COMPANIES ; 

Secqnd Cumulative Supplemgent, up to date t6 
October 1, 1974, by R. Bramwell. Sweet 8: Max- 
well, London, 1974. British Tax Encyclopedia.- 
Second supplement updating Corporation Tax by 
John E. Talbot and G. S. A. Wheatcroft. 
(B 8722) 

WHY WE NEED A WEALTH TAX 
by I. S. Fleming and I. M, D. Little. Expres- 
sion Printer», London, 1974. 33 pp. 
Essay on proposed annual wealth tax in the 
United Kininm. (B 8555) 

TOLLEY'S ESTATE DUTY 1974; 
Completely revised, including an appendix with 
the relevant provisions of the Second Finance 
Bill, 1974,

' 

by L. J. P.‘ Liven'sl Tolley Publishing Company, 
Croydc‘m, 1974. -vi + 78 1313., £1.75.

‘ 

Quick-reference .guide to the estate )duty legis- 
lation as it applies to deaths on or before Novem- 
ber 12, 1974. The Second Finance Bill 1974 
proposed the introduction of the capital transfer 
tax which will replace the estate duty. (B 8752) 

IFS CONFERENCE ON FISCAL POLICY AND‘ THE 
ENVIRONMENT. 
Institute ‘f'or Fiscal Studies; London, ‘1974. 108

V 

PP. Institute for Fiscal Studies, Publication No. 
1 1,. November, A 1974. 
Compilation of papers and discussions from con- 
ference on Fiscal Policy and the Environment 
c‘onvened- :by the Institute for Fiscal Studies on 
May 5, 1974. The papers reproduced deal with 
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the fiscal aspects of pollution‘control and re- 
source use ‘and were contributed by Judith 
Marquand, Norman Lee, J. R. C. Lec‘omber, 
Richard Scorer, and David Pearce. (B 8658) 

SIMON’S TAX CASES 1974. 
R. N. G. Haxrison and I. Jeffrey~Cook, co‘n- 

sulting editors; R. Krishnan, editpr. Butter- 
Worths, London, 1975. 579 pp. 
Compilation of 1974 tax cases. (B 8759) 

UNITED STATES OF AMERICA 
T'AX LOOPHOLES: THE LEGEND AND THE 
REALITY; .

' 

2nd edition, iby R. A. Freem. American Enter- 
‘prise‘ Institute for Public Policy Research, Wash- 
i-ngton, DC, 1973. 91 pp. ' 

Hoover Institution Studies, No. 40. 
Study which reviews the exemptions, exclusions, 
deductions, and credits in the federal income tax 
that allow about half of all personal income in 
the U.S.A. to remain untaxed. (B 8592) 

1975 EDITION — FEDERAL ESTATE AND GIFT 
TAXES EXPLAINED 
including Estate Planning; 
1975 edition. Commerce Clearing House, Inc., 
Chicago, 1975. 328 pp., $7.00. 
This annual publication covers transfers subject 
to federal estate and .gift tax laws and explains 
'how to report such transfers On official forms. 
(B 8779) 

VIETNAM 
RISKS AND REWARDS IN VIETNAM'S MAR- 
KETS: 
Business approaches to North and South Vief- 
mam. Busines International Asia/Pacific Ltd., 
1974. iii + 226 pp. 
Business International’s research on VVi’etnam 
(North and South) examines existing and future 
trade and business opportunities against the back- 
ground of both nations' rich potential. As a 
practical guide, it brings to focus an array of 
business options in the light of the two govern- 
ments’ policies, plans and objectives. (B 50031) 
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PRENTICE—HALL ANNOUNCES . . . 

The most strikingly different new tax guide ever published for taxpayers with income from 
foreign sources. 

U.S. TAXATION OF INTERNATIONAL OPERATIONS 
Continuously Supplemented. . . Always Up-to-Date 

This outstanding new Service is created 
specificaily to help save money for: 

U.S. INDIVIDUALS 
with investments and/or earned income from 
a foreign s‘ource 

U.S. CORPORATIONS 
with income from foreign sources 

FOREIGN CORPORATIONS
I 

with income earned or taxable in the U.S. 

NONRESIDENT ALIENS 
rec‘eiving income from, or taxable, in the 
U.S. 

If you fit any of these categories—or if you 
counsel, advise, or in any way service any 
of these categories—U.S. TAXATION OF 
INTERNATIONAL OPERATIONS will be an 
invaluable new tool for you. 

It will deliver management benefits—ope- 
rations benefits—tax benefits. 

In clear, direct language, backed up by 
practical, tested practices of acknowledged 
experts in international business operations, 
the new work spells out how the taxpayer 
can best take full. advantage of every po- 
pu_lar, every sophisticated, and every little- 

known tax-saving 'device. 

Authoritative, specific guidance from one source devoted exclusively to this kind of vital 
help has been non-existent—until now. 
With the first 1972 publication of the innovative U.S. TAXATION OF INTERNATIONAL 
OPERATIONS this important need is now fulfilled. And bi-weekly “Report Bulletins" will 

keep the guide as new and up to the minute as the day you receive it! 

Personal response to this' new publication has been even more enthusiastic than our most 
optimistic projections. Subscriptions are now being accepted by mail for $153 a year. 

Address your rEque§t to Debt. S-RR-103, Prentice-Hall Inc., Englewood Cliffs, N.J. 07632 
and specify U.S. TAXATION OF INTERNATIONAL OPERATIONS, 1-year introductory charter 
‘su‘bs‘cription. 

Annual payment is not due until 20 days after receipt of the new, ready-foE-reference 
volume. ' 
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ARTICLES 4 ¥ * 

v. J. GANGADIN *2 
FISCAL INCENTIVES IN GUYANA 

INTRODUCTION 
Guyana is a developing economy potentially 
rich in minerals and forest products. With 
an area of 89,000 square miles, less than 
20% of it is economically exploited. Its 
main exports are sugar including 'by— 
products, tics, bauxite and alumina, and 
timber. Within the past year, two large 
European Corporations have been engaged 
in off-shore search for oil. 
As a member of the Third World Group, 
Guyana’s economic policy, ~as expressed by 
the Minister of Finance in his 1975 Budget 
Speech on 9th December, 1974, is “owner- 
ship and control by the people through 
their Government.” This, he added, is be- 
coming more and more the factor that 
would determine the economic future of 
Guyana. 
A few years ago an old established mining 
undertaking was nationalised while a more 
recently established mining company was 
nationalised at the beginning of 1975. The 
Goverhment of Guyana has recently an- 
nounced that it intends to nationalise an 
old established sugar company controlled in 
the United Kingdom and arrangements are 
being made for early negotiations. 
Guyana is also a member of the Caribbean 
Common Market 

, (CARICOM) with 
Jamaica, Trinidad and Tobago, and Barba- 
dos and other smaller Caribbean Islands 
through which members have adopted a 
common external tariff. 
Fiscal incentives at the present time are not 
uniform throughout the CARICOM area 
but plans are being prepared to unify the 
system of incentives that are to obtain in 

. the future among member countries. This, 
it is anticipated, is likely to assume a more 
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liberal policy toward the grant of fiscal 
incentives because of a greater number of 
less developed countries (LDC) that would 
be involved in the community than the 
number of the more developed countries 
(MDC).

‘ 

In the meantime foreign investozs willing 
to invest capital in the CARICOM area 
must have regard to the economic policy of 
each country separately to ensure that their 
investments enjoy some measure of security 
and stability for the future, having regard 
to current yield of profits on their invest- 
ments. The Guyana Government, so far as 
iS'known,‘is willing to enter into consor- 
tiums with foreign undertakings Willing to 
invest in certain enterprises in Guyana pro- 
vided the Government holds controlling 
interest. 
Fiscal incentives in Guyana are offered 
principally in four ways, i.e. (A) Tax 
Holiday; (B) Accelerated Depreciation 
Allowances; (C) Certain Special Provisions 
affecting certain types of Undertaking; 
(D) Duty 'Free imports of Machinery and 
Equipment and Building Materials for use 
in enterprises established for the promotion 
of new industries or for the expansion of 
existing industries. 

A. TAX HOLIDAY 
1. General Scheme 
Tax holiday is granted under the Income 
Tax (In Aid of Industry) Act. The [pur- 
poses of this Act are to encOurage "the 
establishment or development of industries 
in Guyana- and to make provision for relief 

* Of Barcellos, Gangadin 8: Co., Certified Ac- 
countants, Georgetown, Guyana. 
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GUYANA: FISCAL INCENTIVES 

from income tax to corporations establish- 
ing or developing industries and for pur- 
poses incidental to or connected with those 
Purposes. Tax holiday is not granted to 
individuals or partnerships, but relief is 

granted to them by way of accelerated de- 
preciation allowances in the years in which 
investments are made in the construction of 
industrial buildings or the acquisition of 
equipment and plant and machinery. 
Where in the opinion of the Minister of 
Finance the trade or business of a corpora- 
tion, (other than a gold or diamond mining 
corporation) is Wholly of a developmental 
or risk-bearing nature and is likely to be 
instrumental to the development of the re- 
sources of Guyana and beneficial to the 
country, the Minister may grant to the 
corporation 3 tax holiday for a period not 
exceeding five years commencing from a 
date When normal commercial production . 

begins. 
A corporation may also be granted a tax 
holiday in respect of a specific business 
which falls within the purview of “develop- 
mental 01; risk-bearing nature”, although it 
carries on other businesses which are out- 
side of that purview. In this event a cor- 
poration is required to account separately 
for its tax-holiday profits and to keep 
records for this put-Pose satisfactory to the 
Commissioner of Inland Revenue. 

2. Depreciation Allowance: 
In ascertaining the tax-holiday profits of a 
corporation during the period of exemp- 
tion, no 'accouht is taken of deprepiation 
allowances. This principle gives an added 
advantage to a corporation since by deduct- 
ing these allowances the quantum of the 
tax-exempt Profits would have been less 
than if these were to be deducted for tax 
punpdse‘s. 
A corporation is allowed to claim in the 
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years immediately following the end of the 
tax-holiday period full depreciation allow- 
ances on all machinery find equipment and 
industrial buildings which were actively in 
use at the end of the tax holiday period. 
The profits which become taxable in the 
years following the tax holiday period are 
therefore reduced ,by the amount of the 
depreciation allowances claimed annually

' 

on the equipment and building which were 
in use during the tax—holiday period and 
which were actively in use on the day the 
tax-holiday Period ended. 
Depreciation allowance on Industrial 
Buildings and Plant and Machinery is 

divided into two categories namely: “Initial 
Allowance” and “Annual Allowance.” In 
the year of coma-action of an industrial 
building or in the year of acquixz'tz'on of any 
plant or machinery an “Initial Allowance” 
is granted in respect of each item in addi- 
tion‘ to a year’s “Annual Allowance.” In 
subsequent years until write-off, disposal 
or scrapping, an annual allowance may be 
claimed. The rates are as follows: 

I fiitifll Anmtal 
Allowance Allowance 

% % 
Buildings 10 on Cost 2 on Cost 
Plant 8: Machinery 40 on Cost *10 on Cost 

(lst year) 
*10 on Cost 
reducing 
value after 

Motor Vehicles 40 on Cost *25 on Cost 
( lst year) 

‘*25 on Cost 
reducing 
value after 

* 10% average rate. This may be more or less 
depending on type of equipment and in- 
dustry in which it is used. 

The abovementioned rates of depreciation 
are claimable on items in active use at the 
end of a tax holiday period in the years 
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following. Initial allowance and first year 
annual allowance are claimable in the year 
immediately following the end of the tax 
holiday'period and annual allowances yearly 
thereafter. 

3. Balmzoz'n g Allawcmcex and 
Balancing Charge: 

Where any of the abovementioned items on 
which Initial andA Annual Allowances 'are 

claimable are disposed of, or scrapped any 
resulting loss may be claimed as a balancing 
allowance deductible from taxable profits. 
On the other hand if a profit results on 
disposal it is added to (taxable profits as a 
balancing charge in computing tax payable. 
The difference between the amount re- 

covered on disposal (or scrapping of a 
unit) and the written down value imme-' 
diately before its disposal is deemed to be 
a balancing allowance 0: a balancing 
charge. 
Where a unit is disposed of at an amount 
in excess of its cost the balancing charge 
is limited to the fetal amount of initial 
and annual allowances already granted. The 
surplus realised above cost of the unit is 

taxable as a capital gain. 

Example
. 

‘ Unit A Unit B Unit C 
$ $ $ 

Cost 100 100 100 
Initial 8: Annual 
Allowance 60 60 60 
Written down value 40 4O 40 
Sold for 20 99 120 
Balancing Allowance 20 ——- ———- 

Balancing Charge — 59 60 
Cagital Gain ~— — 20 

4. Dividends paid out of Tax-Holiday 
Profit: 

A corporation may Within the tax-holiday 
period and within two years of its expira- 
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tion distribute to its shareholders all of its 
tax-holiday Profits free of tax. Share- 
holders are not taxable on such dividends 
received if distributed by the corporation 
Within the time stipulated. 
The corporation, howéver, must be one 
which is incorporated under the Companies 
Act of Guyana notwithstanding the fact 
that its shareholders aré not resident in 
Guyana.

' 

As a rule, the Government of Guyana does 
not grant tax-holiday status to a corporation 
incorporated or controlled outside of 
Guyana. And if it does grant such a cor- 
poration tax holiday status, the corporation, 
under the Companies Act may not distri- 

bute Guyana dividend since it would 'be 

deemed to distribute dividends from the 
country of its incorporation or control. 

S. Corporation T496 and Income Tax 
Before 1970, corporations other than in- 
surance companies were assessed to income 
tax at a flat. rate of 45% on their charge- 
able income and whenever dividends were 
distributed out of profits charged to income 
tax, shareholders who received dividends 
were given prorated credits for the com- 
pany tax as a tax suffered at source, that is, 
after the dividends received Were aggre- 
gated with all other income of shareholders 
for computing their tax payable. Since 1970 
corporations have been subject to tax on 
their chargeable income as follows: 

C orpo’ 
I 

ration Income 
Tax d Total 

. % % % 
Commercial Companies 35 20 5 5 
Non-Commercial 
Companies * 25 20 45 
Life Insurance 
Companies — 45 45 

* include all manufacturing or industrial Cor- 
porations. 
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Since the introduction of corporation tax in
, 

1970, credits are only given to shareholders 
upon receipt of dividends, of the income 
tax portion of the total tax paid by a corpo- 
ration. Provision is however made in the 
Corporation Tax Act to exempt a corpora- 
tion from paying corporation tax during a 
tax holiday period. And it xfollows that 
dividends paid out of tax—holiday profits 
would be wholly exempt from income tax 
in the hands of shareholders. 

B. ACCELERATED DEPRECIATION 
ALLOWANCES 

As pointed out before, tax holiday is not 
granted to individuals anél partnerships. 
But they are grantéd relief in the same way 
as corporations which are granted relief in 
the form of accelerated depreciation allow- 
ances under the provisions of the Income 
Tax (In Aid- of Industry) Act, when they 
carry on certain specified types of business. 
Initial and Annual Allowances with their 
concomitants, “Balancing Allowances and 
Balancing Charges”, which are explained 
in Part A of ‘ this paper are granted to all 
taxapayers regardless of their status, pro- 
vided they carry on any of the following 
types of business: 

(i) Sugar Manufacturing and Refining; 
(ii) Rum Distilling; ‘ 

(iii) The Working of any mine (other 
than gold or diamond mining) oil 

well, or other mineral deposits and 
the manufacture, refining and pro- 
cessing of oil and other minerals 
and their derivatives; 

(iv). The manufacture of -— 
glass, paper, nails, screws, bolts and 
metallic fastners of all kinds, plastic 
goods, hosiery, textiles, hats, leath- 

\ er, leather goods and footwear, 
cement, fertilizers, bricks, tiles and 
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concrete b10cks for' building pur- 
poses, packages and crates, ice, 

edible oils, fats, soaps and allied 
‘ products, spirit compounds, 'bay 
rum and perfumed spirits, methyl- 
ated spirits, furniture matches, 
fibre, gas andflavouring extracts, 
tobacco, cigarettes, 'tobacco snuff, 
cans, radios, condiments, preserves, 

‘ ply-wood, veneers, wood-pulp, bags, 
twine, bread, biscuits, drugs, can- 
dies, confectibnery, aerated waters, 
wine, cordials, com-meal, flour, 
hollow-ware, utensils, and other 
hardware of metal and clothing, 
pigments, paints, varnishes, Paint- 
ers" fillings, and painting products, 
radio transmitters and television 
sets; 

(v) Breweries; 
(vi) Sawmilling; 
(vii) Logging;

1 

(viii) Hotel providing mainly for the 
accommodation of tourists; 

(ix) Dairy Husbandry; 
(x) Ricemilling; 
(xi) Canning Industry; 
(xii) Production of Electric Power; 
(xiii) Shipbuilding and repairing of ships; 
(xiv) Foundries, Machine Shops and 

, Woodworking; 
(xv) Transport Undertakings; 
(xvi) Dock Undertakings; 
(xvii) Kiln-drying and processing of lum- 

bet. 
The effects of the grant of Initial Allow- 
ances and Balancing Allbwances are to re- 
lieve tax-payers in years of heavy capital 
commitments from the obligation to meet 
heavy taxes and to grant relief of the write- 
off of fixed "assets up to 100% of cost 
upqn their premature retirement or dis- 
posal. Normally, this is not the case in 
other respects. A tax-Payer Who does not 
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carry on one of ,the (types of business. listed 
abdve must pay his normal tax on profits 
after the grant of an annual wear and tear 
allowance even though she may be heavily 
committed in a year because of the acquisi- 
tion of additional capital assets. He corre- 
spondingly does not. enjoy the a110wanCe 
of a deduction from Profits of the whole 
cost_of fixed assets which are retired or 
disposed of before a full write-off is given, 

C. SPECIAL PROVISIONS 
RELATING - TO: 

(3.) Mines, Oil Wells, etc. 
(b) Patents 
(c) Scientific Research 
((1) Approved Mortgage Finance Company 
(e) qd 01: Diamond Mining Company 
(a) Minex, Oil Welly, etc. 
Exploiters of natural resources which are 
subject to exhaustion or depletion from 
working, and which involve large initial 

capital outlay for the acquisition of conces- 
sions and for search, survey and testing, 
etc. {prior to commercial exploitation are en- 
titled -to the following alloWances: 

1. Under the Income Tax Act 
An annual allowance, as the Commissioner 
of Inland Revenue may think just and 
reasonable, as representing the amount by 
which the value of any mine, oil well or 
forest grant has been diminished by reason 
of exhaustion or by way of depletion. 
In practice the method of computing the 
allowance may be agreed with the Commis- 
sioner of Inland Revenue by a taxpayer 
prior to‘ the commencement of actual com- 
mercial exploitation. While the Income Tax 
Act states he express method of computa- 
tion, there is provision of a specified meth- 
od of calculating an annual allowance on 
capital expenditure under the provisions of 
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‘the Income Tax (In Aid of Indusfry) Act. 
which no doubt would normally be adopted 
by the Commissioher of Inland Revenue in 
the absence of a method agreeci to initially. 
The method is explained under (2) here- 
under. 

2. Under the Incoine Tax (I72 Aid'of 
Indmtry) Act - 

By the provisions of .the Income Tax (111 

Aid of Industry) Act, an initial allowance ‘ 

at the rate of 10% is granted it; any year 
in which capital expenditure is incurred by 
any person in connection with the working 
of a mine, oil well or other ‘source of 
mineral deposits of a wasting nature. Such 
capital expenditure includes expenditure —— 
(i) on séarching for or on discovering and 

testing deposits or Winning access 
thereto; or 

(ii) on the construction of any works 
which are likely to be of little-or no 
value when the source is no longer 
Worked; ‘ 

but excludes any expenditure — 
(i) 0n the acquisition of the site of the 

source or of the_site of any such works 
or of rights ovar' any such site, or on 
the acquisition of deposits or rights 
over such deposits; 

(ii) on the acquisition of plant or machin— 
ery; or on works constructed wholly 
01‘ mainly for processing the raw 
product. 

‘ ' ' 

The e‘xclusion is obvious since in the case 
of exclusion (i) above a depletion or ex- 
haustion allowance is granted under the 
Income Tax Act and in the case of (ii), 
Initial and Annual Allowances are granted 
at the rates previously specified for In- 
dustrial Buildings and Plant & Machinery. 
In addition to the 10% Initial Allc'wvance' 
an “Annual Allowarice” is granted in 
respect of each year of working in respect 
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of such capital expenditure calculated as 
follows: 

Residue of 
actual Output for year Expenditurt; 
actual output £01- year + 1 
potential future output of 
the source estimated at end 
9f year 

or 1/20 of Residue of Expenditure which- 
ever is the greater. 
Where the source ceased to be worked the 
Person carrying on the business may elect 
to revise his claim for Annual Allowances 

‘ for thg five years immediately preceding 
the year in which work ceases on a revision 
of “Potential future output” based on the 
total actual output covering the year of 
cessation and the five years which imme- 
diately preceded it. Refunds of tax will be 
'made for the relevant years if the taxpayer’s 
revised claims for annual allowances result 
in deercjased taxable profits. 
Upon .sale or disposal of the source of the 
mine or oil well the principle of balancing 
alloWance and balancing charge, already ex- 
plained, would apply. * 

Where a person incurs such capital expen- 
diture and Subsequently sells the source of 
mineral deposit before actually working the 
same, the buyer shall be deemed to have 
incurred the same amount of the capital 
expenditure or .the amount he paid the 
seller, whichever is the lower. The buyer 
will then be entitled to all the allowances 
hitherto enjoyed by the seller. The seller, 
of course, will be balance-charged for any 
gains arising from the disposal of the mine 
or be granted a balancing allowance on any 
loss incurred. ’ 

(b) Paztents 
Where a person incurs capital expenditure 
on the acquisition of patent rights which 
are to be used in his trade or business, he 
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is entitled to an annual allowance of one- 
fourteenth of the capital expenditure pro- 
vided that Where the period of user of such 
rights is for a specified period, the annual 
allowance to Which he is entitled is to 
spread equally over that period. 
The principle of balancing allowance and 
balancing charge previously explained ap- 
Plies on the disposal of'patent rights. If the 
sale price exceeds ‘the unallowed balance of 
the capital expenditure a balancing charge 
will be made to the seller or if the sale 
Price is less than the' unallowed balance, a 
balancing allowance will be granted. 
Where only a part of patent rights acquired 
is sold, the amount of the sale price is de- 
ductible from the written down balance of 
the capital expenditure immediately before 
the sale for the Purpose of determining the 
amount on which future annual allowance 
is to be computed. The amount thus ascer- 
tained is allowable equally over .the un- 
expired period of the patents rights acquir- 
ed. .

‘ 

Any profits accruing to a resident person 
from the sale of patent rights, having 
regard to any balancing charge which may 
have already been made, are subject to in- 
come tax and corporation tax. Such profits 
are taxable in equal proportion over a 
period of six years counting the year of sale 
as one, unless the taxpayer elects to be 
charged on the Whole of the profits in the 
year of sale. Where such profits accrue to 
a non-resident person, however, the posi- 
tion is exactly _-the reverse. That is to say, 
the whole of the profits arising from the 
sale of patent rights are taxable in the year 
of sale unless the non-resident person elects 
to be taxed over a period of six years. It 
should be noted that but for these special 
provisions, such profits would have been 
chargeable to Capital Gains Tax and not 
IncomeTax or Corporation Tax. 
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Where a person receives a lump sum pay- 
ment as royalty or for hire of patent rights 
and other such like receipts, he may elect 
to be assessed proportionately Over 9. Period 
of six years on the amount received where 
the hire period extends for a period over 
six years. Where the hire Period is for two 
years or more, but not exceeding six years, 
he may elect to be asseséed over the actual 
period proportionately on the amount 
received. 

(c) Scientific Resezzrcb 
In Guyana expenses incurred in scientific 
research are not normally an admissible 
deduction in arriving at taxable profits. 
Only those expenses which are wholly in- 
curred in production of income in each year 
are admissible deductions. Under the pro— 
visions of the Income Tax (In Aid of In- 
dustry) Act, however, special provisions are 
made for allowances to be granted in re- 
spect of expenditures incurred in scientific 
research. 
Revenue expenditure incurred in scientific 
research including contributions to scien- 
tific research associations and institutes, or 
scientific colleges or universities as approv- 
ed by the Minister is allowable as deduc- 
tions provided the expenditure is related to

l 

the trade or business of the taxpayer. 
In the case of capital expenditure 3 deduc- 
tion of sixty per cent is allowed in respect 
of the year in which the expenditure is in- 
curred and an annual allowance of ten Per 
cent of the expenditure for the following 
four years is granted provided the expend- 
iture is related to the taxpayer’s trade or 
business. 

(d) Approved Mortgage Finance Company 
With the View of encouraging the develop- 
ment of housing projects, the Government 
of Guyana has Passed legislation to exempt 
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from. income tax and corporation tax the 
profits of any mortgage finance company 
which is approved by the Minister of 
Finance. 

‘ , . 

There are no guiding regulations explain- 
ing the terms and conditions precedent to 
the grant of approval but inpractice the 
rate of interest at which the company may 
lend is limited and must not be exorbitant 
and .loans made to individual householders 
must be long term. ‘ 

The Company is required, if tentatively ap- 
proved, to enter into an agreement with the 
Government of Guyana, which agreement 
would be laid before the National Assem- 
bly for formal approval. The agreement 
would provide in accordance with the pro- 
visions of the Income Tax Act, inter alia, 
the exemption from tax of the following: 

(i) the income of the company 
(ii) dividends paid by the company to 

shareholders 
(iii) the interest Paid by the company ori 

any loan raised'for the purpose of its 
operations. 

(e) Gold or Diamond Mining Companie: 
In the ascertainment of the taxable income 
of a Golder Diamond Mining Company in 
any year, the Whole of the expenditure in- 
curred in any mine on work of 2. develop- 
mental nature is allowable as a deductioh. 
But such an expenditure does not include 
expenditure on shafts, main tunnels and 
haulage ways or other such work of a. capi- 
tal nature. 
A write off of twenty per cent per annum 
is granted on exploration expenditure and 
expenditure incurred on shafts, main tun- 
nels and’haulage ways or other such work 
of a capital nature until it is completely 
written off. In addition to this, a write off 
of twenty per cent per annum is granted on 
any expenditure incurred for the acquisition 
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'oflland in which the mifié is situated: 01: for 
the acquisition of any right by way of lease: 
or concession over such land. A Company 
.may, however, elect to claim write off at a 
rate ‘Iess than twenty per cent per anmim 
or .to use another method of write off as 
agreed by the' Commissioner of Inland 
Revenue. ’ , 

Any—profit or loss on disposal of any land, 
concession or lease or any other asset .of the 
company is deemed a revenue profit or loss 

' 

as the case may be.- 
LOSses incurred in any year are fully 
allowed as set off against the profits of 
future years until completely recouped: In 
the ca‘se of companies other than gold‘or 
'DiamOnd Mining Companies while pre- 
vious losses may be carried forward and 
set off against subsequent profits until fully 
recouped, only a proportion of the losses. is 
gllov'ved as a set off from year to year of 
profits. 

‘ 

D. DUTY FREE IMPORTS 

Under the Industries Aid and Encourage- 
» 
merit Act, fhe Minister of Finance is :per- 

4 
mitted to grant to ’any person a licence ‘to 

7 

import or dear from a bonded warehouse 
free of any customs import duties and faxes 
certain specified items, where the Minister 
‘is satisfiédt‘that, it is desirable so‘ to do for 
=t_he purpose of establishing a new industry 
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‘ 

(ii) 

or for the purpoée of’ developing an ex'ist-r 
ing industry. * ‘

‘ 

The following items may :be importéd free I 

of' customs" import duties and taxes. if a 
licence is granted by the Minister of 
Finance:

: 

(i) Machinery 8: Appliances 
Launches, tugs, barges & PontOons 
(Where similar suitable vessels cannot 
be obtained in Guyana) 
Building Materials for the erection 
of mills or factories 
Building Materials for the erection of 
store houses for items imported :duty 
free 

(v) Building Materials for hotels provid- 
ing mainly‘ for the accommodation of 
tourists and such items of furniture 
and equipment as may be approved. 

In the case of a mining undertaking the 
period of exemption may extend to ten 
years while in other cases it may extend up 
.to five years. 
No item which has been imported duty free 
may be sold without the Payment by the 
importer of the full import duties and taxes 
that Would have been, payable at 'the time 
of importation. The Comptrolle: of Cus— 
toms. & Excise may, however, exempt the 
importer from the payment ,of duties Where 
he is satisfied that’ the item was sold to a > 

person who holds ‘a duty’ free licence or it 
was sold after three years from the date on 
which such item entered for use .in Guyana. 

(iiij 

(iv) 
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THE 1975 INCO,ME TAX CHANGES IN SOUTH AFRICA 
The former Minister of Finance, Dr. Die- 
derichs, has meanwhile been elevated to 
the high office of State President. The 
first Budget of his successor, Senator O. P. 
F. HOrwood, does not bring any revolu— 
tionary changes, but should, in the 86m- 
tor’s own words, he moderately stimulating, 
notwithstanding the prevailing rate of 'in- 
flation. There are the usual allowances and 
further allowances. Except for‘the loan levy 
in the case of certain companies, there are 
no increases in tax. The Minister referred 
to the Standing Commission on Taxation

_ 

the problems connected with the effects of 
inflation on business accounts and the tax- 
ation of the income of married women. 
He also announced that the Department 
Was at present engaged in an in-depth 
study of company taxation which would", 
however, not be completed for some time. 

EXEMPTIONS 
A lump sum payment by an employer to 
an employee on the latter’s retirement is 

on Certain conditions exempt from income 
tax up to an amount of R9 000 which is to 
be raised to R12 000. Likewise the maxi- 
mum tax exempt lump sum benefit paid 
for a pension, provident or retirement an- 
nuity fund will be raised from R30 000 to 
R40 000. ‘ 

ALLOWABLE DEDUCTIONS 
Conm‘butz'o'm to pension and retirement 
4nm¢ity fundur; In View of the nged to make 
adequate provision for old age and in order 
to encourage saving, the maximum de- 
ductions of R1 250 and R2 500 respective- 
ly in favour of taxpayers contributing to 
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pension and retifement annuity funds are 
raised to R1 500 and R3 000. 
Married woman’x éamz’ngs. This being the 
year of the woman and also in view of the 
rise in prices, the deduction. of presently 
R600 from the earnings of a married wo-' 
man for the purposes of determining. the 
husband’s taxable income in which 'the 

wife’s income is included will be increased ‘ 

to R750. 

Homing of employees. The maximum del 
duction of R1 000 in reSpect of gXpenditur'e 
incurred by an employer on the greetion of 
dwellings for his employees will be in- 

creased to R2 500' per dwélling. 
Invextmem‘ allowances. The existing invest: 
ment allowances amount to 15 pct cent on 
factory buildings and 25 per cent 0n ma- 
chinery in the metropolitan areas ahd may 
be increased to 40 per cent and ‘60 ,per cent 
respectively in the ecOnomic development 
areas. It is now proposed that gill thiese 

allowances be increased-by five per cent. A
‘ 

manufacturer will thus be in a position to 
write off, over the lifetime of the asset, 
120 per cent of the cost of a factory build- 
ing and 130 Per cent of the cost of nia- 
ch‘inery while in the economic development 
areas these percentages may be increased to 
145 per cent and 165 per cent respectively. 
The increased allowances will apply to 
buildings the erection ,of which is com- 
menced and. to machinery and plant taken 
into use on or after March 27, 1:975. The 
allowances will expire on June 30, 1979 
(instead of on June 50, 1978). 
Benefimtz'on of minerals. Accepting sug- 
gestions of the Economic Advisory Council 
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the Minister proposed the following in- 
centives, to bé granted selectively on the 
recommendation, in. each individual case, 
of .an integdepartmental committee: 
(-a') an investment allowance up to a maxi- 
mum. of 20 per cent of the cost of machi- 
nery and 15 Per cent of the cost of build- 
ings in at beneficiation plant not connected 
with a mining company, additional to the 

‘ general investment allowance granted to all 
manufacturers ; 

(b) a similar investment allowance in re- 
spect of the beneficiation plant of 'a mining 
company Where the company undertakes 
acRranced beneficiation, additional to the 
10.0 per cent Write-off of capital expendi- 
ture already granted to such mining com- 
panics. 
These allowances are over and above any 
tax concessions which may be accorded un- 
der the decentralizétion scheme; The allow- 
ances will apply to new machinery taken 
into use and 'to buildings the erection of 
Which is commenced on or after March 27, 
1975. ‘ 

Bomue: for national Jervicemen. The bo- 
nus from R750 to R3 600 whicha national 
serviceman may receive at the end of 18 or 
24 months training Will be spread ove‘r the 
whole Period bf training and taxed accord- 
ingly. 

Purcbaxe under the cm Try” and Land 
Act; An abnormal accrual of income aris- 
ing from the sale of a farm under the 
Bantu Trust and Land Act of 1956 is not 
to be included in the ordinary taxable in- 
‘come .of the farmer which would have the 
éffect bf increasing his rate. of tax, but will 
bé taxed 'separat'ely at a reduced rate. 

ABATEMENTS. 
The present abatement of R400 for per- 
SOps over 60 years of age will be increased 
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to R600. A person over 60 years will ’thus 
only become liable for income tax when 
his income exceeds R1 800 per annum for 
married and R1 3'00 for unmarried per-' 
sons, and the benefit will only disappear — when reduced by R2 for every R10 by‘ 
which the taxpayer’s income exceeds 
R5 000 — as soon as a taxpayer’s income 
reaches R14 000 for a married person or 
R15 000 for a single person. 

LOAN LEVIES 
It is good news that the 1969 loan levy- 
will be repaid during the financial year 
1975/1976. But it is not so good news that 
the loan levy on companies which at: sub- 
ject to a loan levy will now in all instances 
be 5 per cent. The Minister thought that 
the increase involved was justified as the 
rate of the South African company tax was 
lower than that in most comparable coun- 
tries. 

UNDISTRIBUTED PROFITS TAX 
While not seeing his way clear to accept— 
ing requests for the abolition of the Un— 
distributed Profits Tax, the Minister 
thought that there was a case for assisting 
companies in making adequate provision 
for the replacement of capital assets and 
for further capital developments. The 
plough-back allowance on profits other 
than dividends will, therefore, be increased ‘ 

from 45 per cent to 55 per cent while for 
public companies only the plough-back on 
dividend receipts will be increased from 
25 per cent to 35 Per cent. In the view of 
the Minister, the first concession will prac- 
tically relieve operating companies from 
the tax, and the second will give greater 
flexibility to public financial companies in 
tea-investing dividend income. Because of 
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the danger of the use of Private eompanies 
for tax avoidance the Minister refused to 
grant them a similar conc‘ession. 

RATES 
Apart from the loan levy increases in the 
case of companies referred to, the rates 
have not changed and are as follows: 

INCOME TAX 
Persons other t/aam Companies. Person’s 
other than companies are, in respect of the 
year of assessment ending February 29, 
1976 or June 30, 1976, subject to the tax 
at the rates Contained in the two tables an’ 
neXed hereto; Provided the basic ,tax is 

R150 or more, there is added a surcharge 
of 5 per cent. In the case of a natural per- 
son who is Over 60 years of age- on the last 
day of the year of assessment and Whose 
taxable income :for that year is R5 000 or 
less the surcharge is not payable at 2111., The 
basic tax‘ is calculated on the taxable 
amount, that is the amount remaining after 
deducting from taxable income the abate- 
ments applicable. There is no loan levy.‘ 
Due regard being :had to the surcharge of 
5 Per cent, the maximum marginal rate is 
now sixty-three per cent. 
Companies. The rates for companies in 
respect of taxable income derived in the 
Republic and taxable income derived in 
South-West Africa for the year of assess- 
ment, that is the financial year ending 
during the twelve-month Period from 
April 1, 1975, to March 31, 1976, are as 
follows: 

(i) taxable income dérived otherwixe than 
from mifiing: if derived in South-West- 
Africa 35 Cents per R1 and if derived else- 
where than in South-West Africa. --— that 
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is in the Republic —' 4'0 cents per R1. To 
the tax so determined is added a Jurcloarge 
of 21/2 percent of such tax and a loan 
portion of 5. percent of such tax. The ef- 
fective rate is thus 37.625 cents and 43 
cents in the rand respectively. 

(ii) taxable income derived from gold 
mining: on any mine other than a‘poste 
1966 gold mine an amount determined in 
accordance with one of the formulae pro— 
vided for plus a 52/75/951n (which is not 
payable in the case of certain assisted gold 
mines) equal to 5 Per cent of the said 
amount and a loan portion equal to 5‘ per 
cent of the said amount; on a post—I966 
gold' mine an amount determined in ac- 

cordance with one of the formulae provid- 
-ed for Plus a Jurcbarge of 5 per cent of 
the said amount and a loan portion of '5‘ 
Per cent. 

(iii) taxable income in the form of re- 

coupment: of capital-expenditure accruing 
to companie: which are or have been gold 
mining companiei: the average rate of tax 
as determined in accordance with the Act 
or 35 cents Per R1 whichever is higher. 

(iv) taxable income from mining opera- 
tion: (at/yer than mim'ng for gold, did- 
mondx or mtflml oil): where derived in 
South-West Africa 35 cents per R1 and 
where derived elsewhere than in South-~ 
West Africa —- that is in the Republic .— 
40 cents per R1. To the tax so determinéd 
is added a surcharge of 21/2 per cent of 
such tax and a loan portion of 5 Per dent 
of such tax. 

(v) taxable income from mining for dia- 
mondxz 45 cents pet R1 plus a‘ surcharge 
of 10 per cent of such amount and a 1mm 
portion of 5 per cent of such tax‘.

I 
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1 

NON-RESIDENT SHAREHOLDERS" TA-X 
The non-resident shareholders’ tax is 15 
per cent of the amount of the dividend or 

- interim dividend in question. 

UNDISTRIBUTED PROFITS TAX 
The undistributed profits tax is 25 cents 

, op every rand of the amount by which the 

distributable income as defined excegds the 
amount of dividends distributed during the 
specified period'as defined. ‘ 

NON-RESIDENTS TAX ON INTEREST 
The non-residents 'tax on interest is 10 per 
cerit on the amount of the interest in 
question. 

ANNEXURES 
TABLE I 

Taxézle Amount Rate; of lax 1'72 rape” of married permm 
‘Wheie the taxable amount—

‘ 

does not exceed R1 000 v 

exceeds R1 000 but does not exceed R2 000 

a) 

:2 

R2 000 

R3 000 

R4 000 

R5 000‘ 

, 
R6000 

R1 000 

38.000 

R9 000 

R10 .000 

R11 000
1 

R12 000 

R13 000
v 

R14 000 

R15 000
3 

R16 000 

'n

n 

a: 

>:

u

n 

:2 

>9 

5: 

a)

n 

:2

n 

1: 

R3 000 

R4 000 

R5 000 

R6000 

'R7‘000', 

RS'OOO 

R9 000‘ 

RIOAOOO I 

— R11 000 

R12 000 

R13 000 

R14 000 

R15 000 
' R16 000 

R17 000 

9 per cent of each R1 of the taxable amount; 
R90 plus 10 per cent of the amount by which the 

taxable amount exceeds R1 000; 
R190 'plus 10 per cent of the amouht by which 

the taxable amount exceeds R2 000; 
R290 plus 11 per cent of the amount 'by which 

the taxable amount excegds R3 000; 
R400 plus 12 per cent of the amount ‘by which 

the taxable amount exceeds R4 000;.
7 

R520 plus 14 per cent of the amount by which 
the taxable amount exceeds R5 000; 

R660 plus 16 per cent of the amount ‘by which 
the taxable. amount exceeds R6 000;, 

R820 plus 18 per cent of, the amount .by which 
the taxable amount exceeds R7 000; 

v R1 000 plus 20 per cent of the Amount by which 
the taxable amount exceeds R8 000; 

R1 200 plus 22 per cent of the amount by which 
the taxable amount exceeds R9 000; 

R1 420 plus 24 per cent of the amount by which 
the taxablcj: amOunt exceeds R10 000; 

R1 660 plus 26 per cent of the amount by which 
the taxable amount exceeds R11 000; 

R1 920 plus 28 per cent of the amount by which 
the taxable amount exceeds R12 000; 

R2 200 plus 30‘ per cent of the amount 'by which 
the taxable amount exceeds R13 000; 

R2 500 plus 32 per cent of the amount by which 
the taxable amount exceeds R14 000;

> 

R2- 820 plus 34 per cent of the amount ‘by which 
the taxable amount exceeds R15 000; 

R3 160 plus 56 percent of the‘amountby which 
the taxable amount exceeds R16 000 ; 
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Taxable Amount ' 

y. Rates. of, tax in respet't of married [whom 
,, R17 000 ,, ,, R~18r000 > R3 520 plus ‘58 per cent of the amqimt :by, which

’ 

- 
‘ 

the taxable amount exceeds R17 000;
. 

,, R18 000- ,, ,, 1119 000 
‘ R3 900 plus 40‘ per cent of_the- ampunt by which 

, 

‘ the taxable Mount exceeds R18 000,; . 

,, R19“000 ,, ,, R20 000 ‘ R4 300 plus 42 peg cent of the amount. by which 
~ the taXable ampunt exceeds R19‘QOO;

‘ R20 000 ,, ,, R21 000‘ R4” 720 plus 44' per cent of the amount 'by‘ Whiéh 
- . 

g 

‘ 

the taxable amount exceeds RZOVQOO; 
R21u000 ,, ,, R22 000 'i R5160 plus 46 per cent of the amount 'by which 

the taxable amount exceeds ,R211000; '. 

,, R22 000 ,, ,, RZB-OOO R5 620 ,plus‘ 48 per cent of the amount by whicfh 
‘ the taxable ‘am'ount :xceeds,R22 ‘QOO;

' 

,, slobo‘ ,, ,, R24'QOO ‘ R6 100 'plus 50 per cent .of ‘the amount by which. 
5 ' the taxable amount exceeds 1123000; 

,5 R24 000 ,, ,, R25 000 R6 600 plus 52 per cent of the amount by which. 
‘1 the taxable amount exceeds R24 000,; ~ 

,, ‘R25 000 ,, ,, R26 000 ' 'R7'1‘20 plus 54 per cent of" the amount xby'w‘hiéh~ 
' 

the taxable amount eXceéds R25 000; 
,, R26 000 ,,~ ,, R27.000 R7 660 plus 56 per cent 6f the amount ’by which 

_ 
the taxable amount exceeds R26 000; 

‘,, 
' R27HOOO ,, ,, R28 000 R8 220 plus 58 per cent ‘of_'the amount by: which 

‘ 

the taxable. amount exceeds": R27‘000‘; ‘

' 

,, R28 000 R8 800 plus 60 .per cent of the amount by which 
‘the taxable amount ekc'etgds R28 000. 

TABLE II 

Taxable Amgum‘ 

Where the taiab}é Vamtrnmtw‘~ 
doés not exceed R1000 . . 

exceeds R1 000 but does not exceed 

,, 
E 

R2 000 

,, 113 000 

R4 000 

,, R5 000 

,, R6 000‘ 

,, R7 000‘ 

,, R8 000 

:3 

>2 

2: 

:3 

R2 000 

R3 000' 

R4 000 

R5 000 

R6 000 

R7 000 

R8000 ': R1 110 plus 26 per cent of the amount by which 

R9 000 

Rae: of tax, in 12:15:25? of [venom who arézz‘a; 
married perxom A 

. 12 per cent of each: R1 of the taxable amount; 
RIZO plus 12 per cent of the amount by ’whicH 

the taxable amount exceeds R1000; 
R240 plus 13 per cent of the ambunt‘by‘ which' 

the taxable amount exceeds R2 ’000; 
R370 plus 14 per cent of; the amountwby which 
7 

the taxable amount exceeds R3 0003
‘ 

R510 plus 17 ‘per cent of. the amOunt :by which 
the taxable Amount exceeds R4 000; 

R680 plus 20 per cént of the amount by which 
the taxable amount eXce’eds R5000; , 

1, 

R880 phis 23 per cent of‘ the amouht :by whit-E 
the taxable amount exceeds R6000; \ 

the taxable ainount exceeds R7 000; VI 

R1 370 plus 28 [per Cent of the amount by which 
the tax'ab1e amount exCeeds R8000 ;~ 
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:SOUTH AFRICA: 1975 INCOME TAX CHANGES-
\ 

Taxable Amoz’mt 

>3 

5! 

95- 

R9000 

R10 000 

R11 000 

R12 000 

R3 000 
1114 000 

R15 000 

R16 000 

1117000 

R18 000 

R19 000 

R20 000 

R241- 000 

R22 000 

R23 009 

R 24 000

n 

2: 

R10 000 

R11 000 

R12 000 

.R13 000 

R14 000 

R15: 000 

R16 000 

R17 000 

R18 000 

R19 000 

R20 000 
' R21 000 

R22 000 

R23 000 

R24 000 

Rate: of tax in é‘expect of perxom w/a‘o are not 
marriéd pe'wom‘ 

R1 650 plus 30 pe} cent of the amount by which 
the taxable amount exceeds R9 000; 

R1 950 plus 32 per cent of the amount by which 
the taxable amount exceeds R10 000; 

R2 270 plus 34 per cent of the amount by Which 
the taxable amount exceeds R11 000;

7 

R2 610 plus 36 .per cent 0f. .the amOunt by which 
the taxable amount e'xceeds R12 000; 

7‘R2‘970 plus 38 per cent of the amount by which
V 

the taxable amount exceeds R13 000; 
‘ 

R3 350 plus 40 per cent of the amount by Which 
the- taxable amount exceeds R14 000; 

, R3 750 plus 42 per cent of the amount "by which 
the taxable amount exceeds R15'000; 

R4 170 plus 44 per cent of the amount ‘by which 
the taxable amount exceeds R16 000; 

R4 610 plus 46 per cent of the amount by which 
the taxable amount exceeds R17 000; 

R5 070 plus 48 per cent of the ambunt by which 
the taxable amount exceeds R18 000;

I 

R5 550 plus 50 per cent of the amount by which 
the taxable amount exceeds R19 000; 

R6 050 plus 52 per cent of the amount by‘ which 
the taxable amount exceeds R20 000;, 

R6 570 plus ‘54 per cent of the amount by which 
‘the taxable amount exceeds R21 000; 

R7110 plus 56 per cent of the amount 'by which 
' 

the taxable amount exceeds R22 000; 
'R7 670 plus 58 per cent of th¢~'amount by which 

the takable amount exceeds. R23 000; 
R8250 plus 60 per cent of the amOunt :by which 

the taxable amount exceeds R24 000. 
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DEVELOPMENTS IN‘ INTERNATIONAL TAX l__A.W
’ 

E G Y P T 
The 1974 Investment LaW* 

In the last few years EgYPt has greatly 
liberalised its attitude towards foreign in- 
vestment. Throughout the sixties foreign 
investment in Egypt was discouraged but 
recently the government’s policy has turned 
full circle and now conscious efforts are 
being made to attract foreign investment. 
The government’s changing attitude was 
witnessed by the introduction in 1971 of 
Law No. 65 regulating Arab and foreign 
investment and duty-free zones; this Law 
has now been replaced by Law No. 43 of 
1974 on the System of Investing Arab and 
Foreign Capital and the Duty-Free Zones, 
the provisions of which are discussed be- 
low.

' 

Fields open to Arab and foreign 132112325075 
in Egypt (Article: 3 and 4) 
Arab and foreign investment in Egypt will 
be welcomed in those fields which relate to 
the economic and social development of the 
country, provided that such investment is 

.in projects which require the latest inter- 
national expertise or call for foreign capital 
in the following areas: 
1. industry, mining, enefgy, tourism, trans- 

Port;
7 

2. reclamation of barren and desert land, 
' livestock breeding and water conserva- 

tion; 
3. housing and urban expansion; 
4. certain activities of investment compa- 

nies, banks and reinsurance companies. 
Special priority will be given to investment 
in re-exportation projects, Projects aimed at 
re-activating tourism, projects which reduce 
the need for import of essential commodi- 
ties and projects requiring advanced tech- 
nical expertise. 
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In general, investment must be in associa- 
tion with Egyptian public or private capital. 
However, Arab and foreign capital may be 
invested independently in investment and 
business banks Whose operations are carried 
out in free currencies and which a're'- 

branches of _organisati0ns with headquartgers 
abroad and independent investment of Arab 
and foreign capital will also ‘be allowed in 
the other areas mentioned above if the 
Board of the Authority for Investment/of 
Arab and Foreign Capital and‘ the Duty- 
Free Zones (which is the body charged with 
implementing the Law) has given its ap- 
proval to such investment. Bgsides this, 
Arab capital may be invested independently 
in housing projects erected for investment 
purposes. 

Pmtem'on of invextm‘enty (Article 7) 

nationalisation or confiscation of invest- 
mcnt projects and states that the seizure or‘ 
freezing of funds invested in such projects 
may only be effected through normal legal - 

channels. 

Exemptiom (Article: 10, 13, 16, 17, J8) 
Profits from investment projects .will be 
exempted from the taxes on industrial and 
commercial Profits and shares in projects 
and dividends on profits reinvested in such 
projects from the proportional tax and the 
tax on income from movable property for a 
period of five years from the first fiscal 
year following the commencement of activi- 

* This note was submitted by MISS. Elizabefh A. 
de BrauW-Hay, LL.B., Senior Associate at the 
International Bureau of Fiscal Documentation. 
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'The law gives express protection against
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EGYPT': ‘THE 1974' INVESTMENT LAW 

ties or production. This period may be ex- 
tended to eight years if the investment rpro~ 
ject concerned is regarded as of particular 
importance to the country;

‘ 

Further, pgof-its distributed by an invest- 
ment project shall be exempt from the 
general income tax up to. a maximum of 
5 per tent of the value of the investor’s 
share in the total capital invested and inter— 
est on foreign loans to investment Projects 
will also be free farom any taxes. 
Exemption from customs duties will also be 
given in respect of machinery, equipment 
and means of transport required for the 
setting up of investment projects. 
Exchange control Provisions will not apply 

‘ to investment and business banks and re- 
insurance companies set up under the Law, 
neither will investment projects under the 
Law be obliged t6 confOrm to the provi- 
sions of the Egyptian law on workers’ par~ 
ticipation in the management of the enter- 
pmse. 

Transfer of income, capital and profit: 
(Articlexzo, 21, 22 ) ' 

Foreign experts and other personnel may 
transfer a‘broad up to fifty percent of re- 
muneratiOn received for their work on in- 
vestment projects in Egypt. 
Capital invested in investment projects may 
also be re—exported; in general, however, a 
period of five years must have elapsed since 
it was brought into Egypt and it must be 
re-eX-ported in the same currency in which 
it-was introduced. The Law also guarantees 
the transfer abroad of profits from funds 
invested in investment Projects. 

Ewing of éxtfizmge control provision: and 
import restrictiom (Articles 14 and 15). 
Investment projecfs may open convertible 
currency accounts with banks in Egypt. The 
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balance of paid-in capital in foreign cur- 
rency, foreign loans and other funds of"an 
investment project may be paid into such 
an ac'coun’t along with the proceeds from 
the visible and invisible exports of such 
Projects. Such accounts may be used to pay 
for commodity and investment imports 
required for the running of the project, to 
meet invisible costs connected with such 
imports and to Pay instalments of foreign 
loans, interest thereon and other necessary 
expenses of the project. 
Various import restrictions will also be 
lifted for investment projects so that they 
may freely import into the country every- 
thing that is required for the setting up and 
opgration of the project concerned. 

Duty-free 20719! (Article: 30—5 7) 
The Law authorises the creation of duty 
free zones in which various kinds of invest- 
ment projects can be-set up. Projects estab- 
lished in duty-free zones will benefit from 
additional privileges. They will be exempt 
from all taxes and instead Will, in general, 
pay a nominal one per Cent unified annfial 
duty on the value of goods brought into 
or withdrawn from the zone on the account 
of the project. The Board of the Authority 
will determine What rate of unified rate 
should be paid by projects whose main" 
activities do not relate to entry or with— 
drawal of goods; this may not, however, 
exceed three Per cent of the value added 
annually by the project. 
Remuneration paid by prOjects located in 
duty-free zones to foreign workers which 
has been subject to the tax on wages and 
salaries will be eXempt from the general 
mcome tax. 
The Provisions of the exchange control 
laws will not apply to the activities of pro- 
jects in duty-free zones nor will such Pro- 
jects be subject to customs duties. 
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DEVELOPMENTS IN INTERNATIONAL ‘TAX LAW 
Projects operafing in duty-free zones must 
employ mainly Egyptian Workers and pro- 

! 

vide possibilities for them‘to, become skilled 
workers. 

Imextment dixpzztex ( Article 8) 
Various ways are specified for the settle- 
ment of disputes arising under the Law. 
Apart frqrn the possibilities of séttlement 
afforded under conventions between Egypt 
and the country of the investor or the Con- 
Vention on the Settlement of Investment 
Disputes, to which Egypt is a party? the law 

provides for the! dispute being taken 'to 

arbitration. The Arbitratiori- Committee 
would be composed of one itepresentat'ive 
of each of the Parties to the dispute plus 
a third person to be agreed upon jointly 
by those two representatives. A majority 
decis-iOn of the Committee will be final and: 
binding on the parties and enfOICEable, 
against them. 
Of course, it ‘is also always _open to the 
parties -to the dispute to agree among them- 
selves on another method‘ of settling the 
dispute in question. 

N I.G E R IA 
ADDENDUM 

Invextmént in Nigeria and the Nigerian Eflterprim Promotion Decree, 1972 at 
p. 202, Bu/letz'n XXIX, May N0. 5, 1975. 
Since the above article was written >t/ae 1975/76 Budget proposali have been 
announced. Among t/aesé propomls 2': one to lower the rate of company tax to 
40% and to exemptttbe fimt 6,000 Naim of profit: from the tax. ' 
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INDIA 
The Finance Bill 1975 * 

INCOME-TAX 
' PROPOSED CHANGES IN REGARD TO 
INCOME-TAX ON COMPANIES 

1. Rate of Income-tax 
No major change is proposed except that 
in the case of closely-held industrial com- 
,panies Whose annual income exceeds. Rs. 2 
lakhs, the entire income will be charged to 
tax it the rate of 60 per cent. At present, 
the first Rs. 2 lakhs of taxable income suf- 
fers tax at 55 per cent and the balance at 
60 Per cent. ,(w.e.|f. assessment year 1966/ 
67). 

2. Depreciation 
No depreciation shall be allbwed in respect 
of any motor car manufactured outside 
India and acquired by the taxpayer after 
28th February, 1975, unless such motor car 
is used in the business of running it on 
Hire for tourists. The limitation on the 
value of indigenous motor carsfor depre- 
ciation Purposes will be removed. Initial 

depreciatiog at 20- per cent of the cost of 
machinery and plant is Proposed to be al- 
lowged also in respect of the Pesticides in- 
dustry. (W:e.|f. assessment year 1976/77). 

3. Provixz'on for Gratuity 
No deduction shall be allowed from téxable 
income in respect of any reserve or provi— 
sion set up for the payment of retiring/ 
leaving gratuities to the employees. How- 
ever, any provision for payment of contri- 
bution towards an approved gratuity fund 
or for payment of gratuity that has become 
payable during the relevant year shall be 
allowed. The Proposed amendment will be 
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'C. K‘hanna, 

retrospective with ef-fect from the asséss— 

\ment year 1973/74. (W.e.xf. assessment year 
1973/74). 

4. Interest on Depoxz't: 
15 Per cent of any expenditure by way of 
interest in respect of deposits received by a 
company (other than a banking 01: finané 
cial company) shall not be allo‘wed as a 
deduction from taxable income. Deposits 
shall exclude amounts received from the 
Central or State Governments. or loans from 
a banking company or financial institution, 
or any other company. In addition, security 
deposits received from employees, purchase 
or sales agents or advances against orders, 
or by Way of subscription to any shares, 
stocks or debentures, etc. will be excluded.- 
(W.e.f. assessment year 1976/77). 

5. Capital Gain:
~ 

Specific provision is being made retrospec- 
tively with effect from lst April, 1974, '-to 
Provide that sub-section (2) of‘ Section 52 
of the Income Tax Act, 1961', which taxes 
notional capital gains, shall not apply in 
any case Where the full value of the con- 
sideration for the transfer of the capital 
asset is determined or approved by the 
Central Government or the Reserve Bank 
of India. (W.e.f. assessment yea-r 1974/75). 

' 

6. Tax Holiday — New Induytrial 
Undertaking/Hotel 

The tax holiday is proposed to be extended 

* This summary has been prepared 'by Kailash 
Chartered Accountant, Calcutta, 

India. 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 

for a. further Period of five years, until 3lst 
March, 1981. 
The' quantum of tax holiday pxofits‘ in the 
case of companies is proposed to be raised 
from 6 per cent to 7.5 per cent per annum 
of the capital employed during the extend- 
ed -period. Simultaneously, if is proposed 
to withdraw the exemption from income- 
tax granted to shareholders in respect of 
dividends paid by companies out of their 
tax holiday profits attributable to the ex- 
tended period. (W.e.«f. assessment year 
1976/77). 

7. Inter—corpomte Dividend: 
No income—tax will be charged on inter- 

corporate dividends received :by domestic 
companies from new companies formed 
and registered alfter 28th February, 1975, 
and engaged almost exclusively in the 
manufacture or production of fertilisers, 

pesticides, paper pulp, newsprint and 
cement. (W.e..f. assessment year 1976/77). 

8. Deduction of Tax at Source 
It is proposed that income-tax on interest 
would be deductible at source under Sec— 
tion 194A if the aggregate amount of the 
interest credited or paid or likely to be 
credited or. paid during the financial year 
exceeds Rs. 400. At present, no deduction 
of income-tax is made if the interest pay- 
able at any one time does not exceed Rs. 
400. (w.e.f. assessment year 1975/76). 
Deduction of income-tax on capital gains 
payable to a non-resident company shall be 
made on the basis of the Provision of Sec— 
tion 115 of the Income Tax Act, 1961, and 
not at the rate of 73.5 :per cent laid down 
in the Finance Act. (w.e.xf. assessment year 
1975/76). 

9. Wealth-tax ‘ 

(a) No wealth-tax is proposed -to be 
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charged for a period of five years -on in- 
vestment in equity shares of new companies 
engaged in Priority industries listed in. the 
Ninth Schedule of the Income Tax Air, 
1961, provided such shares :fc‘mn part of 
the initial issue of capital made by the 
company after 28th February, 1975. 
(b) No wealth—tax shall be payable :by 
foreign companies which have no place of 
busine'ss in India, effective retrospectively 
from the year 1957. (retrospectively w.e.f. 
assessment year 1957/58). 

10. Gift-tax 
‘

‘ 

An amendment is Proposed whereby the 
provisions of section 4(1)(a) of the Gift- 
tax Aét, 1958, relating to taxation of deem- 
ed -giufts, shall not apply to transfers of 
Property if the consideration for the trans— 
fer is determined or approved by the Cen- 
tral Government or the Reserve Bank of 
India. (W.6.‘f. assessmen’tyear 1974/75). 

PERSONAL TAXATION 

1. It is Proposed to increaée the taxafree 
limit of rent allowance from Rs. 300- per 
month to Rs. 400 Per month. (w.e.f. assess- 
ment year 1975/76). 
2. Leave travel concession — It is pro- 
posed to extend the leave travel concession 
to cover expenses not only for the in- 

dividual and his spouse and children but 
also for the individual’s dependent parents, 
brothers and sisters. 
It is also proposed to empower the Central 
Board of Direct Taxes to prescribe exceps 
tions to the existing rule which states that 
the leave travel assistance should be restrict- 
ed to the fares payable upto the employee’s 
home district only. (-W.e.!f. assessment year 
1975/76).

' 

3. Higher relief is proposed in respect of 
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life insurance premia, Provident fund con- 
tributions etc. on the following basis 
100 per cent of the first Rs. 4,000 plus 
* 50 per, cent of the flex-t Rs. 6,000 plus 
40 spef cent of the balance of the qualify— 

iqg amount will be allowed as a deduction 
.from total income, subject to other existing 
limits. ('W.e.\f. assessment year 1976/77); 
4. Resident Indians will be entitled to a 
50 per cent deduction in respect of Te- 
muneration received from a foreign Gov- 
ernment or a foreign enterprise for services 
rendered abroad, subject to certain con- 
ditions. For example, in the case of Central 
or State Government employee's, the ser- 
vices outside Indi'a must be sponsored by 
the Government concerned; in the case of 
others, the tax concession will :be available 
only to “technicians”, provided the contract 
of service has been approvgd‘ by the Central 
Government. The tax relief will be avail- 
able up to a, maximum continuous service 
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abroad of 36 months. (-W.e.=f‘. ass’essment 
year 1975/76). 
5. Retrenchment compensation received 
by a workman under the Industrial Dis- 
Plites Act, 1947, as also retrenchment com- 
pensation received under any award, con- 
tract of service or otherwise is proposed to 
be exempt from income-tax. The exemp- 
tion will be limited to the amount cal- 

culated in accordance with the Provisions 
of Section 25F (1b) of the Industrial (Dis- 
pute's Act, 1947, or Rs. 20,000/— which- 
ever ig less. (W.e.f. assessment year 1976/ 
77). 
6. Expenses on higher education -— In- 
dian citizens whoSe gross total income 'for 
the‘ relevant assessment year does not ex- 
ceed Rs. 12,000/——: will be allowed a de- 
duction in respect of expenditure on higher 
education-6f their dependent children, Vary- 
ing from Rs. 500 to Rs. 1,000 {peg child, 
subject to a maximum of two children. 
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THE SUDAN 
,. 

The 1974; Development and Encouragemgnt of Industrial Investment Act 
——' how it differs from the 1972 Investment Act * ' 

The 1974 Development and Encourage- 
ment" of Industrial Investment Act repeals 
the previous investment law, the Develop- 
ment and Promotion of Industrial Invest- 
ment Act, 1972. The provisions contained 
in that latter Act are, however, to a large 
extent incorporated in the 1974 legisla- 

tion; 1 consequently, only the major chan- 
ges made by the 1974 Act are discussed 
here. 
The 1972 Act encouraged investment 
which satisfied “all or some” of seven di-f- 
ferent conditions.2 The 1974 Act, on the 
other hand, reduces the number of these to 
six —- the condition providing that enter- 
prises must' establish in rural areas Pre-I 
s~cribed by the Minister of Industry and 
Mining being eliminated -——. and provides 
that an enterprise which satisfies “any” of 
these will be eligible to benefit from the 
concessions available under the Act.3 

Changes in tax cancemz'om under the 1974 
Act ( Article 10) 

The new Act makes some changes in the 
provisions relating to exemption from the 
busine’ss profits tax. Under the 1972 Act 
a total exemption from business profits tax 
was allowed for a period of «five years; a 
further total exemption for five years was 
also allowed if. profits did not exceed 10 
per cent of the capital employed by the 
enterprise and a 50 per cent exemption 
from the tax was given if the profits were 
between 10 and 20 per Cent of the capital 
employed. These provisions have been in- 
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corporated in the new Act but with the 
difference that now any profits over 10 
per cent of capital will :be subject to busi- 
ness profits tax at the full rate. A ngw 
concession has, however, been introduced 
by the new Act. This Provides that an en- 
terprise which has increased its capital in 
the first ten years of operations will be 
exempt for a further period (Le. a third 
period) of five years from business profits 
tax; this exemption will be at the same. 
percentage by which the capital has been 
increased in such period and if the per? 
centage of profits is below tenx percent of 
the total capital after such increase then 
the exemption will be a complete one. 
The provisions relating to depreciation in : 

the 1972 Act are taken over by the 1974 
law but with the addition of a further in- 
CCfltiVC, namely, an enterprise may now 
make appropriations to a reServe tb cov¢r_ 
any increases in the price! of fixed asset's, 

wich need replacement; such reserve may 
not, howeVer, exceed '75 per cent of the 
value of the instalments of deprcciation. 
Finally, under the new law exemption is

' 

given from excise duties on local raw ma- 
terials used in an enterprise’s introduction- 

* This note was submitted :by Mrs. Elizabeth A. 
de Brauw—Hay, Senior Associate at the Inter- 
national Bureau of Fiscal Documentation; 
1. For a study of the provisions of the 1972 
Act see Bulletin f0: International Fiscal Docu- 
mentation, August 1973 no. 8 pp. 315-324. 
2. Ibid. p. 316. 
3. 1974 Act, Article 5. 
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,SUDAN: 1974 INVESTMENT ACT 

Clacmgex in non-tax incentive: under the 
1974 Act (Article 18) 
The provisions contained in the 1974 Act 
on transfers of capital abroad are more 
restrictive than those contained in the 1972 
Act. The latter Act authorised the remit- 
tance abroad of the net value of the enter- 
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Prise as at the date of liquidation while the 
1974 Act only allows re-transfer abroad of 
the net capital originally imported from 
outside the Sudan and registered with the 
Bank of Sudan; besides this such transfer 
may only be made in the currency in which 
it was imported. 
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Z A M B I A 
Badget, 1975 

(The information given here 2': taken from 25/93 Budget Addfm of 1196’ Minister of 
Planning and Finance to the Natiomfl Aueinbly an [away 31, 1975) 

The 1975 Zambian Eudget was presented 
to the National Assembly on January 31 by 
the Minister of Planning and Finance, the 
Hon. A. B. Chikwanda. Before outlining 
any, specific measures, the Minister sum- 
mariséd the 'considerations which ‘had 
weighed with him in making the proposals 
contained in his address. These were: 
(a) the current recession in the copper 

consuming countries which would fiery 
likely cause the price of copper — a 
product to which in the Minister’s oWn 
words (Zambia’s) “economy is almost 
irrevocably tied” —‘to remain low in 
1975; as a. consequence a drastic fall 
in the country’s copper revenues and 
an increase in the balance of payments 
deficit (also contributed to by the high 

. 
price of oil) was to be expected; 

(b) rapidly rising prices resulting from 
international inflation; 

'(c) insufficient economic 
problems of liquidity; 

(d) unsatisfactory implementation of de- 
velopment programmes. 

Therefore —— the Minister went on to say — his duty had been to frame this yeax’s 
budget in such a way as to enable the 
Government to raise more revenue from 
non-copper sources While at the same time 
keeping the burden on the taxpayer as light 
as possible.

' 

The specific measures which he proposed 

growth and 

to introduce in the light of the above in-‘, 

cluded the following: , 

Sale; tax 
(a) the present 10% import surcharge will 
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“be turned into a 10% sales tax and the 
present sales tax of 10% on'locially pro- 
duced goods will be extended to a larger 
range of commodities. 
(b) certain locally made items will attract 
specific rates of sales tax ,e.g. p'erfumery, 
cosmetics and toilet preparations at 20%, ‘ 

locally assembled vehicles at betWeen 4' and 
17 .per cent.

' 

(c) the present 10% sales tax on locally 
manufactured. soaps and detergents will be 
abolished. 

Excise dutie; 
Increases are Proposed in excise duties on 
locally manufactured ale, beer, stout and 
soft drinks. Part of the increase in duty will 
go back to the producer for further invest,- 
ment. 
Increases are also proposed in duty on 
Potable spirits, cigarettes and petrol; 

sfoms dutie: 
(a) The duty on imported motor vehicles 
will be reduced substantially. This‘is in line 
with lowered rates of sales tax on locally 
assembled v¢hicles’. r 

(-b)‘ The duty on imports whose locally 
manufactured counterparts 'have— been af- 

fected in the budget by changes in eXcise 
duty or sales tax will be increased. 

Incentivex for fwmer: 
(a) Expatriate farmers may now remit an; 

* This note was prepared by Mrs. Elizabeth A. ‘
‘ 

de- Btauw-Hay, LL.B., Senior Associate at th¢ 
International Bureau of Fiscal Documentation. 
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nually 10 per cent of their Profits as well 
as accumulate a further 10 Per cent for 
remission at 'the time of their retirement. 
(5) Fertiliser Will be subsidised, the 
government has set high producer prices 
for ‘most farm produce' and favourable 
loans will be given to farmers wishing to 
engage in wheat production in order ‘to 

‘enc-ourage more domestic Production. 

S elettz've employment tax 
The introduttion of a selective employment 
tax of 5 per cent on the salary bills of, all 
employers of non-Zambians is proposed as 
a means of encouraging Zambianisation. 
The ‘tax will be payable by the employer 
and will be related to the taxable income of 
non-Zambian staff. 
Certain persons will, however be exempt 
from the tax and these include foreign 
employees on technical aid agreements and 
foreigners whose skills are essential to the 
development of the country. 

Taxazfion of mining companie: 
‘ 

(a) Extension of the mineral tax to nickel 
and-ruranium‘is proposed. The fax on these 
minerals will be levied at the rate of 10%. 
-('b) It is proposed that in respect of new 
mines opened after April 1, 1975 expen- 
diture on Prospecting, exploration, develop- 
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men‘t and other initial capital expenditure, 
Plus 10 per cent, will be allowed as a de- 
duction from taxable income until it is all 
written off. 
(c) In order to encourage exploitation of 
mineral deposits in rural areas new mines 
opened outside the Copperbelt Province 
will be exempt from mineral tax for 5 years 
from commencement of operations. 
This exemption will be limited to new and 
separate companies using equity as opposed 
to loan capital. New mines opened in the 
Copperbelt will only be given this exemp- 
tion if the gross profit of the company 
concerned does not exceed K 250,000 per 
year. 

Imome Tax . 

(a) The rates of personal income tax will 
remain unchanged. . 

(b) The child allowance will go up from K 180 tot K 200 per child (with a maxi- 
mum of six) and the blind and handi- 
capped person’s allowance is to be raised 
from K 400 to K 500. 
(c) ‘It is proposed to close various loop— 
holes in the legislation which grants tax 
benefits relating to commencement, leave, 
educatiohal and terminal passages. 
(d) Annuities will be eXemPt from tax in 
order to encourage saving. 
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MULTINATIONAL ENTERPRISES: 
INTERNATiONAL TAX CONSEQUENCES OF 

INTERNAL PRICING POLICIES* 
1. Current govern-mental and public con- 
cern about the economic and social conse-' 
quences of multinational- éompany activities 
has focussgd particular attention on Whether 
national laws and regulations adequately 
monitor the way in which taxable income is 
finally distributed between countries. The 
pfesent study is uniquely concerned with 
this question. 
2. There are other taxation aspect_s of 
multinational activity arising out of in- 

vestigations sponsored by the United Na- 
tions, 'OECD and the BBC on which the 
Commission has reported in the past, or 
may report in the future. On the one hand, 
there is the Problem of double or excessive 
taxation of international income flows 
which Places the multinational company at 
a distinct disadvantage compared with a 
purely natiohal company. On the other 
hand, there are choices of business structure 
and ’the form of transactions which may 
materially affect the plaée and the manner 
in Which income is taxed, e.g. high-geared 
subsidiary v lowlgeared subsidiary; growth 
by profit retention v new capital injection; 
subsidiary v branch; place in which con- 
tracts are concluded, etc. Whilst ‘such 

choices‘exist, it is neither legally nor moral- 
ly wrong for any Company to adopt the 
structure or the course of action involving 
the lowest tax burden. 
5. The Way in which taxable .income 
comes to be distributed between units of a 
multinational group is, in the View of 
critics, distorted by the group’s unilateral 
decisions in the fields of : I) intetnal trans- 

Bulietin Vol. XXIX, June/juin no. 6, 1975 

fer pricing of goods; '2) internal royalties 
and service fees; and 3) internal interest 
changes. The belief is that the amount of 
the charges made between controlled units 
is not determined or seriously influenced 
by open market, competitive forces. It is 

then concluded that the predominant in- 

fluence must be net advantage to the multi-. 
national company, and further that such 
net advantage is an impgopér one. 
4. The Commission-has no desire to inn 
dulge in pious protestations of good integt 
on behalf of multinationals or to pretend 
that the Problem does not exist. It is how— 
ever necessary to refute the more irresponsi- 
ble accusations made against multinational I 

companies generally by some spokesmen of 
governments and intergovernmental orgaa 
nisations. Illegal tax evasion and sham 
transactibns are not characteristic of multi- 
national trading and investment. In- Par- 
ticular: -

" 

a)-‘ In a substantial area of the‘multinatio- 
‘ nal investment field, there are no trans- 

,actions in goods‘and services between 
controlled units, or their incidence is 

’ 

trivial.
V 

b) In a further substantial area, there are 
clear indications of parallel uncon- 
trolled prices which are followed in 
transactions between controlled units. ' 

* Draft Report of the Commission of Taxation 
of the International Chamber of Commerce 
adopted for submission to the 103rd Session of 
the Executive Committee of the International 
Chamber of Commerce. Document No. 180/ 148. 
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c) When a multinational company has 
made a serioim attempt to determine 
transfer prices or charges consistent 
with a reasonable View of how inde- 
pendent enterprises would settle the 
matter and the tax authorities take a 
different view, any imputation of tax 
evasion or even tax avoidance is mis- 
placed. 

5. The ICC is not suggesting that in the 
residual areas there is no need for govern- 
ments to take action to strengthen their 
controls. It is concerned that additional 
controls be of a kind appropriate to the 
mischief which they seek to remedy. It is 
concerned that the controls avoid inter’ 
ference with the development of interna- 

.tional trade and investment in all those 
situations where transfer prices and inter- 
ggoup charges are demonstrably not based 
on any intention to serve tax minimisation 
objectives. 
6. The ICC approves the! principle that 
the basis of controls in all countries should 
be “arm7sélengt ” pricing, but it should be 
clearly understood that prices established 
in dealings between independent Parties 
are only a guide. In checking a transfer 
price charged by one MN C unit to another, 
account must be taken of any differences 
in ancillary factors such as the allocation of 
marketing and technical functions, terms of 
settlement, scope and Permanence of the 
trade, compared with conditions applicable 
to the “arm’s-length” transactions employ- 
ed as a standard. 
7.- Two basic requirements should how- 
ever be observed at all times: 
a) Interference with transfer prices charg- 

ed Within a MNC should -not take 
place unless there is some indication 
that the MN C was motivated by other 
than sound bUSiIIESS principles consist- 
vent with Paras. 6 and 13 of this paper. 
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When the same pricing basis is‘ used 
for transactions with affiliates in many 
countries regardless of relative levels of 
taxation, or when pricing policy re- 

mains unchanged despite the variation 
of relative tax burdens from time to - 

time, there is a prima facie defence 
against isolated Price adjustments. 

:b) The whole basis of “arm’s-length” 
prices as a standard is related to the 
fact that they are prices at which buy- 
ing and selling actually takes place in 
given quantities. It follows therefore 
that the essential basis of any monitor— 
ing rules for prices and charges should 
be to ensure that the determinqd price 
is one at which buying and selling in' 

the given quantities could be expected 
to thrive if the parties were independ- 
ent. ' 

8. In situations Where reasonably closely 
parallel arm’s-lcngth dealings are not avail- 
able as a guide, the belief that various 
alternative techniques can be evolved which 
will indicate precisely the right price or 
charge in a given situation is largely illu- 
sory. An arm’s-length price between two 
genuinely independent parties can be ratio- 
nalised after the event by a number of de- 
rived formulae. The same arm’s-length 
price between two different independent 
parties would only by accident respond to 
exactly the same formulae. ' 

9. A study of _the relationship between 
profits and turnover, profits and costs, 
profits and capital employed, etc. in a 
variety of different manufacturing, trading, 
investment and servicing situations may be 
useful as a guide, but multinational enter- 
prises should not be required to conform 
to formulae determined by a statistical 
average. ' 

10. In the end the only satisfactory. 
answer to the problem is for the Revenue 
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authorities to examine the method employ- 
ed to arrive at transfer prites and charges, 
to check that .the' method, is consistent with 
the considerations which would influence 
independent enterprises, and taking into 
account all other factors relevant to the 
Particular trade to assess Whether the price 
or charge is within the range of compara— 
tive arm’s-length experience. If the enter- 
prise fails these tests, ‘the price 01: Charge 
should be- resolved by agreement between 
the .two or more authorities concerned with 
a clear right to the taxpayer to be heard; 
11. A prime concern of the ICC is that 
international trade and ihvestment should 
not be inhibited by double taxation. It is 

also important that the competitive position 
of MNC’s should not be damaged by arbi- 
trary interference with their entitlement to 
the same tax treatment in each country as 
other enterprises with which they are in 
competition. 
12. The ICC believes that maintenance 
of 

A 

these.basic principles need not be in- 
consistent with a concerted international 
effOrt by national tax authorities to moni- 
tor the aHOCation of taxable income and 
make appropriate adjustments wherever 
there is a clear indication that a MC is 
taking improper,” advantage of the absence 
of market forces in the «determination of 
internal prices and charges, bfit each State 
should “recognize that its right to do so 
must be accompanied by an obligation to 
make corresponding corrections when other 
States take the initiative. 
13. The fact that no two tax authorities 
working in isolation can be expected to 
reach the same an'swers means that great 
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emphasis must be placed on international 
cooperation. Unilateral action by one State' 
without regard for, the proper claims of 
another State almost inevitably leads via 
double taxation or excessive taxation to 
distortion of trade and investment which is 
no lesser evil than the distortions occasion- 
ed by unreasonable pricing procedures. Na— 
tional govétnments have a [responsibility to 
co-ordinate‘ assessment activities so as to 
avoid subjecting taxpayers 'to inconsistent 
tax claims. 
14. The ICC strongly recommends: 
a) A Government which lays down rules 

for determining trangf’er pricing and 
which re-allocates taxable income 
.shoultl be bound by appropriate cog- 
sultation procedurés so that correspond- 
ing adjustments tan be made in the 
other jurisdiction. Provisiohs for such 
Procedures should be made in the 
OECD Model Agreement so that the 
matter can be incorporated into exist- 
ing Double Tax‘ Agreements. ' 

b) There should be no requirement that 
the enterprise involved should be a 
resident in the countries which are gon- 
tracting parties tb a Double Tax Con- 
vention. This would enable enterprises 
with permanent establishments outside 
their home country .to claim protection. ' 

c) This should be some right of recourse 
by a taxpayer to an independent arbi~ 
trator or other judicial body having 
international status. This would prdtect 
an enterprise where although tw‘o gov- 
‘emments are agreed on a transfer price 
the enterprise itself is aggrieved by a 
governmental decision.

‘ 
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‘From Prentice-Hall —— 

A-n indispensable aid for American businessmen, investors and corporations engaged in 
o; planning foreign operations and for those in foreign countries planning or doing 
business in the United States —— 

TAX TREATIES 
This definitive guide is indispensable for any businessman or corporation that sells, 
b'uys, manufactures, or invests in the United States -— as well as for any American 
businessman or corporation that does business in foreign countries. It tells you: 

r * How and where to handle your investments_while eliminating the chance of double 
taxation. . 

* How much of your investment income will be protected by tax treaty exemptions. 
* How much buSiness Americans can carry on in a foreign country and vice versa 

without becoming taxable as a “permanept establishment”. 
* How to protect your employees who are temporarily at work abroad from a dOuble. 

tax burden. 

IN TAX TREATIES, you’ll also find: 
1. The full official text of every existing treaty, supplementary treaty, or protocol 

relating to income taxes and estate and gift taxes between the United States and 
each of its tax—treaty countries, including model treaties showing the latest trends... 

2. Annotated editorial text arranged in a Unifonn Paragraph Plan. . . makes for easy 
direct comparison of provisions of one tax treaty country with another . . . permits 
a single unified index which works hand in hand with this unique setup. You’ll 
make sure, spegdy decisions at the flip of a wrist. 

3. Official-reports on each treaty giving you the background behind the provisions; - 

why partiCular treaty articles were included; and what each provision means to
A 

you. 
4. A Special Finding List at the beginning of the editorial summary for each country 

. . . speeds you quickly to explanatory and official material that affects you. 
' 

5. Monthly REPORT BULLETINS, analyzing the latest treaxties, decisions and ru- 
lings, keep you right on top of today’s fast breaking tax treaty developments. . . 

(plus Current Matter containing the most recent US. court decisions and IRS 
rulings giving you mhe latest judicial and official word on tax treaties.) 

In today’s constantly expanding international commerce, expert tax-managing or tax- 
counjselingv of Business activities between the United States and each of its treaty c‘oun-. 
tries is a must —— so keep up to date with Prentice-Hall’s TAX TREATIES.

' 

To Order a one-year introductory subscription to this unique publication [at the low rate 
of only $ 96, address Department S-TT-103. 

PRENTICE—HALL, INC. 
Englewood Cliffs, New Jersey 07632 

USA. 
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Singapoge, 1974. .

' 

' Text of papers discussed at the third Associated 
‘ Busitiess Programmes’ International Tax Confer- 

ence held‘ in Singapore, January 28—Februaxy 1, 
1974. The topics emphasized Southeast Asia and 
ihclude’d: tax and exchange control problems of 
international financial institutions operating in 
VSOutheas‘t Asia, taxation problems of 'the‘g‘atural 
vresource industries operating in Australia and 
Southeast Asia, outline of the tax systems of 
Singapm'e and Malaysia, (B 50036) 

PUBLIC FINANCE AND STABILIZATION POLI- 
CY: ' 

EssaYs in Honor of Richard A. Musgtgve; edited 
'by Watrefl L. Smith and John M. Culbertson. 
North-Holland Publishing Company, Amsterdam, 
1974. 568 rm, f 100.. 

‘ ' 

Compilation. of essays dealing with such topics 
as. redistribution effects of government expendi- 
tures; yser fees as a. means of maintaining en- 
vironmental quality; integration among income 
taxes, time ‘la-gs and confli'cts of goals in stabili- 
zation policy; econometric analysis of thq policy, 
monetary, and fiscal policies for the 1970’s. 
Each essay is written *by a leading economist. 
Contlfibutors include: ‘F. Neumark, E. Cary" 
Brown, R. ,Sato and R. F. Hoffman,'L. Johansen, 
P. A. Samuelson. A bibliography of Professor 
Musgrave’s works is appended. (‘B 8793) 

INT’ERN‘ATIONAL/OECD 
DOUBLE I'MPosn‘ION DU REVENU/DOUBLE 
TAXATIQN OF INCOME AND CAPITAL. 
OECD, Paris, 1974. 165 pp? F210: $.2.50._ 
Revised texts of certain articles of the 1963 
OECD Draft Convention and of the comrrieutgry 
thereon, Available in English or in French. (B 

‘877-2/3.)
' 

. 'OECD ECONOMIC OUTLOOK, 
No. 1‘6, December; 1974.‘ 
Organization for Economic Cooperatibn and 
Development, Paris, 1974. 120 pp. 
This Outlook provides a. periodic assessment of 
econOmiC trends and prospects in OECD coun- 
tgies, developments which largely determine the 
course of the world economy. It appears twice a 
year in July and December. (B 8646) 
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(LIBERIA 
ANNUAL REPORT 1974: 
covering operations of the Ministry of Finance; 
January '1'-December 31, 1974. Ministry of Fi- 
nance, Monrovia. 130 pp.

7 

Survey of the principal financial and economic 
achievements of the Ministry of “Finance. (B 
10623,)

“ 

LIBYA 
LIBYEN. 
Stand: Mai, 1974, No; '102. Amt fiir Auswan— 
'deruflg, Cologne, 1974‘. 25 pp. . 

A pamphlet designed to provide information for 
expatriates engaged in "business activities .and for 
gmgrants to Libya. (BR 10581) 

THE NETHERLANDS 
KLUWERS' BELASTINGGIDS, 1975, 
by C. BoerSma' and J. C. Maters. Uitgeverij 
Kluwer, Deventer. 192 pp” 1‘ 8.50. 
Guide providing information for filing the 1974 
individual inéome tax return and the 1975 net 
wealth tax return. (B 8671) 
RUCKERSTATTUNG DER NIEDERILANDISCHEN~ 
UMSATZSTEUER AN AUSLKNDISCHB UNTER- 
NEHMER. 
DeutschrNiederlindische Handelskammer, The 
Hague; 1975. 5 pp. 
Conditions and procedure for refund of Dutch 
turnover tax -to foreign entrepreneurs. (BR 8782)‘ 

NEW ZEALAND 
TAXATION —- PRINCIPLES, PURPOSE AND, IN-. 
CIDENCE, 
by L. N. Ross. New Zealand‘ Society, of Account- 
ants, Wellington, 1973. 28 pp. 
Reprint of a paper presented to the First Sum- 
mer School condhcted by the New Zealand So— 
ciety of Accountants at the University of Otago‘ 
Dunedin infebr’uarji, 1964‘. (BR 8799) 

O E C D
I 

MERGERS AND COMPETITION POLICY. 
OECD, Paris, 1974; 70 1:13., $ 5 or it 2‘ or F 20. 
This report of the Committee of Experts oxi 
Restrictive Business Practices describes the dif- 

‘ ferent systems of merger control in~existence as 
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of June, 1974, in the OECD member cOuntties 
and considers the special problems raised by 
international mergers. (B 8725) 

PHILIPPINES 
THE INVESTMENT AND EXPORT INCENTIVES 
ACTS. ' 

Government Printing Office, Manilla, Novem- 
ber, 1974. 120 pp. 
Consolidated text of the Investment Incentives 
Act and Export Incentives Act with correspond- 
ing amendments and implementations appended 
thereto. (-BR 50003) 

S A U D I A R A B I A 
INVESTIEREN IN SAUDI-ARABIEN. 
Deutsche Bank, Frankfurt, October, 1974. 51 pp. 
Booklet containing information for prospective 

- investors in Saudi Arabia. Investment procedure 
and taxation are clarified. (BR 50065) 

SINGAPORE 
SINGAPORE INCOME TAX ; 

2nd revised‘edition, by S. L. Dhawn. Critefion‘ 
Publishers, Singapore, July, 1974, 590 pp. 
Textbook on principles and practice of Singapore 
income tax law illustrated by examples and 
questions and answers. Appended are the texts 
of the Income Tax Act and the Economic Ex- 
pansion Incentives (Relief From Income Tax) 
Act as amended to 1974. (B 50049) 

SOUTH AERIGA 
1924/75 CUMULATIVE SUPPLEMENT TO SILKE 

. ON SOUTH AFRICAN INCOME TAX (7th ed.), 
by A. S. Silke. Juta 8: Co., Ltd., Cape Town, 
1975. 550 pp., R 12.50. ‘ 

This Cumulative supplement brings the material 
of the main work up to date as of the Intome 
Tax Act No. 85 of 1974. The full consolidated 
text of the Income Tax Act, 1962, as amended, 
is appended. (B 10626, 10633) 
THE OLD MUTUAL INCOME TAX GUIDE 1974. 
75; 

ed. by A. S. Silke. Old Mutual Pensions Ser- 
vice, Cape Town, 1974. 130 pp. 
Annual revised guide which illustrates the Work- 
ing of income tax, undistributed profits tax, 
donations tax .and estate duty for 1974-75. (B 
10632) '

- 
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S P A IN 
IMPUESTO GENERAL SOBRE 1A RENTA DE LAS 
PERSONAS FISICAS,_ 
by L. Aspichueta. Banco de Vizcaya, Bilbao, 
[974. 187 pp.

4 

Guide providing information for filing indivi; 
' dual income tax returns for 1974. Texis of sta- 

tutes are appended. (B 8678) 
STEUERRECHT IN SPANIEN; ’

. 

2., geinderte Auflgge, by G. Frfihbeck. Verla 
Neue Wirtschaftstiefe, Heme, 1974. 116 1319., DM 23. I

_ 

Second revised edition of monograph prqvidjxig‘ 
a general outline of taxes in Spain. (B 8675) 
FIRMENNIEDERLASSUNG IN SPANIEN; 
3. neubearbeitete Auflage, Stand: August, 19714; 
Deutsche Handelskammer fiir Spanien, Barcelo- 
na; 1974. 28 pp. , 

Informative guide describing the establishment 
of a business in Spain and connected relevant 
data as of August, 1974. (BR 8618) 
KAPITALINVESTITIONEN IN SPANIEN ; 

11. revidicrte Auflage, Stand: Febgu'axs, 1975, 
Deutsche Handelskammér ~fiir Spanieri, Barcelo- 
na, 1975. 391313. -

' 

Eleventh revised edition of bL‘OChlite explaining: 
capital investment procedure in Spain. The ma— 
terial is updated as of February, 1975, Wigh 
emphasis on Ger-man investors. (BR 8764) 

SUDAN 
SUDAN; 
1. Beilage, Stand: April, 1974, No. 31. Amt 
fiir Auswanderung, Cologne, 1974. 25 pp. 
Annex I to pamphlet of a series designed to 
provide information for eXpatriates engaged in 
business activities and for immigrants in Sudan. 
(BR 10579)

' 

SWITZERLAND 
THE SWISS TAX SYSTEM, 
by C. Higy. Federal Tax Administration, Berne, 
1973. 40 pp. .

' 

Study which describes the Swiss sYStem of tax- 
ation and the structuge of the different taxes 
levied by the federation, cantons, and munici= 
palities of Switzerland. French edition is also 
available. (B 8554) 
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STEUERBELASTUNG IN DER SCHWEIZ/CHARGE 
EISCALE EN SUISSE 1973. 
Eidgenéssisches Statistisc-hes Amt, Berne, 1974. 
99 _pp., Sfr12. Statistjsche Quelleuwetke der 
Schweiz, Heft 542.

I 

Statistical survey of the taxes levied ‘by the va- 
rious cantons with respect to taxes on income 
and capital of individuals and corporations. (B 
.8551) ' 

STEUERHARMONISIERUNG : 

Bericht der Nationalriitlichen KommissiOn. FDK- 
Informationen No. 28, March, 1974. Sekretariat 
Finanzdirektion des Kantons Zug, Zug, 1974.. 
30 pp. 
Report of the Commission of the National 
Council describing the developments toward tax 
harmonization in Switzerland. (BR 8553) 

T A I W A N (REPUBLIC OF CHINA) 
STATUTE FOR ENCOURAGEMENT OF INVEST- 
MENT. ‘

‘ 

Industrial Development & Investment Center, 
Taipei, February, 1975. 44 pp. 
Consolidated text of the 1960 Statute for En- 
couragement of Investment as amended Decem- 
ber 30, 1974. (BR 50050) 

UNITED KINGDOM 
DEVELOPMENT GAINS TAX, 
by G. Dobry, W. R. Stewért-Smith, and M. 
Barnes. Butterworth 8: (30., London, 1975. 169 
App” £ 4.60. ' 

Explanation of the principles of existing tax. 
laws of taxation of development gains on Sale 
or on first. letting of land as affected by the 
Finance Act 1974. (B 8704) 
MODERN ECONOMICS: 
An Introduction for Business and ProfCSSional 
Students; 2nd ed., by J. Harvey. Macmillan, 
London, 1974. 557 pp., 5. 2.50 paperback; £ 5.00 
haxdcbver. ,

‘ 

Second revised edition of textbbok designed to 
presént ecénomics as a method of thought to be 
applied to the problems of everyday life'. The 
role of taxation is examined; there is a new 
chapter on the. European Economic Community. 
(B 87204) .

. 
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THE 1974 DEVELOPMENT GAINS TAX, 
by P. Lawton and D. Goy, with accountancy; 
examples by Nick Kelsey. Sweet 8: Maxwell, 
London, 1974. 164 pp., .45 3.20. 
Monograph on the Development Gains Tax, in- 
troduced by the Finance Act 1974, levied on the 
disposal on an interest in land in thevUK. 
which takes place after December 17, ‘1973. 
(B 8583, 8839) 
THE MODERN LAW OF TRUSTS ;' 
3rd ed., by D. B. Parker and A. R. Mellows. 
Sweet 8: Maxwell; London, 1975. 422 pp. 
Revised edition of monograph on the concept 
"trust", including the impact of taxation on a 
trust. The law is stated as of January 1, 1974. 
(B 8770) ‘ 

TAXATION OF OVERSEAS INCOME AND GAINS; 
2t’1d ed., by A. Sumption. Butterworth 8c C'o., 

Londbn, 1975. 199 pp., £4. 
Second revised edition. Material is current to 
the changes made by the Finance Act 1974. 
(B8775) 
THE SECOND FINANCE BILL, 1974. 
Ford Hudson (Publishers) Ltd., Surrey. 40 131)., 

£ 1.25. 
Booklet, for Tax Notes subscribers, which repro- 
duces thc Treasury and Inland Revenue ex; 
planatory notes released on December 10, 1974, 
to coincide with, the publication of the Second 
Finance Bill. (BR 8714) 
VALUE ADDED TAX: SCOPE AND COVERAGE; 
Revised February, 1975. H. M. Customs 8: Ex- 
cise, London, 1975. 94 pp. H. M. Customs 8: 
Excise Noticg No. 701. (BR 8803) 
VALUE ADDED-TAX: Special Schemes for Rétailers. 

Customs 8: Excise, London, 1975. 30 pp. 
H. M. Customé 8: Excise Notice No. 727. 
Official explanation of the value added tax for 
retailers. (BR 8766) 

UNITED STATES OF- 
A M E R I C A 
THE ECONOMIC AND POLITICAL CONSEQUEN- 
CES OF MULTINATIONAL ENTERPRISES: , 

An Anthology by R. Vernon. Harvard Univexjsi- 
ty, Boston, 1972. 236 pp., 3 5. 
Republication of series of articles, which have 
appeared in various publications, designed ' as 
anthology for those not having access to original 
publications. Based mainly on multinational en- 
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tgrprisesL‘whose parents are located in the USA. 
(B8903) 
CURRENT DEVELOPMENTS IN TAXATION OF 
INTERNATIONAL BUSINESS AND BANKING 
TRANSACTIONS; 'Vol. IX. 
International Tax Institute, Inc., New .‘York, 
1974. 457 pp. 

Selected papers and outlines of panelists from 
1974 Public Technical Meetings in New York 
and Los Angéles c'overing the significance of the 
Treasury's 1973 proposed rules for the allocation 
and apportionment of expenses to be deducted 
in determining. foreign source inCOme‘ and the 
effect on foreign tax credit and DISC income, 
and analyses and suggeétions regarding ta); pro- 
blems arising from foreign currency exchange 
transactions, international financial transactions, 
etc. (B 8875) 

' ' 

V BOOKS/LOOSE-‘LEAF SERVICES 

INTERNAL REVENUE CODE: 0 
Income, Estate and Gift Tax Provisions, In- 
cludi-ng 1974 Amendments. Commerce ‘Qléaring 
House, Inc., Chicago, .1975. i 2600 pp_.:, $8.50.- 
Current text of the Internal Revenue Code, re- 
flecting changes through December 20, 1974, 
with notes on the history. of each Code sectiOn. 
The non-income tax provisions of the Code are 
not included in this printing. Topical index is 

provided; (B 8881) 

YOUR 1974. PERSONAL TAX RETURN: 
Individual Federal Income 'Tax, Specimen Re- 
turns Completely Worked Out for» Filing in 
1975. Prentice-Hall, Inc, Englewood Cliffs, 
1975. 55 1:19., $ 3. 

' ‘ 

Brechure containing information for filing 197'4 ' 

individual federal income tax return, ('BR‘B'ISZ) 

LOOSE-LEAF SERVICES 
Received between March 1 and April 30, 1975 

AUSTRALIA 
AUSTRALIA CURRENT TAXATION 8c SERVICE 
releases: January 13 and 27; February 10 
Butterworths. Pty, Ltd., Chatswood 
AUSTRALIAN CURRENT‘TAXATION —— CASES 
releases 31-170 
Butterworths Pty, Ltd., Chatswood 

BELGIUM 
BELASTING OVER DE TOEGEVOEGDB WAARDE 
réleases 75 and1 76 
C.E.D. Samsom, Brussels 
DOORLOPENDE DOCUMENTATIE INZAKE 
B.T.W./I.E DOSSIER PERMANENT DE LA T.V.A. 
releases 61 and 62 
Editions Service, Brussels 

FisCALE DOCUMENTATIE VANDEWINCKELE BOEK DER BAREM‘A'S' 
Tome I, release 6 

‘ 

Tome IV, release 32 
Tome VIII, releases 134-156 
Tome XV, release 9 
C.E.D. Samsom, Brussels 
GUIDE FISCAL PERMANENT 
releases 360 and 361 
Editions Service, Brussels 
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HANDLEIDING DER INKOMSTENTBELASTING 
release 59‘ 
CED. Samsom, Brussels 
IMPOTS ET' TAXES 
release 24S 
C.E.D. Samson], Brussels 

TRAITES DES IMPOTS SUR LES REVENUE 
release 59 
C.E.D. Samsom, Brussels 

BENELUX 
BENBLUX PUBLICATIEBLAD 
relqase: 1975- 1

: 

Staatsuitgeverij, The Haguqe 

CANADA 
BRITISH COLUMBIA TAXATION SERVICE, 
rélease 34 ‘ 

Richard de Boo, Lt&., Tomato 
CANADA TAX SERVICE ‘4 LETTER 
releases 236-240 
Richard de Boo, Ltd., Taronto 
CANADIAN CURRENT T‘AX 
releases 8-13 and 15-17 
Butterwotth 8: Co., Tdronto ’ 
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LOOSE-LEAF SERVICES 

CANADIAN INCOME TAX —.—— TAX PLANNING 
AND MANAGEMENT 
«releases 7-10 
Buttenworth 8: Co., Toronto 

ONTARIO TAXATION SERVICE 
releases 35-31 
Richard de Boo, Ltd., TOronto 

QUEBEC TAXATION SERVICE 
releases 7 and 8 
Richard de Boo, Ltd., Toronto 

DENMARK 
SKATTEBESTEMMELSER : — Skattebestemmelser 

releases 82-84 — Skattenyt 
releases 79~8_1 

A.S. Skattekartoteket Informationskontor, Copen- 
ha-gen 

EEC 
DROITS DES AFFAIRES IDANS LES PAYS DU 
MARCHE COMMUN 
mlease 80 
,E‘dition Jupiter, Paris 

HANDBOEK VOOR DE EURQPBSB GEMEEN- 
SCHAPPEN: 
—— Kommentaar dp 'het ELE.G., EmatOm en Egl 

‘kos verdrag, Verdragsteksten en aanverwante 
stukken 
releases 155—158 

—-— Europees mededifigiugs- en kaftelrecht 
> 

release 42 , 

Kluwer, Deventer 

FRANCE 
- BULLETIN DE DOCUMENTATION PRATIQUE 
DES IMPOTS DIRECTS ET DES DROITS D’BN- 
REGISTREMENT 
releases 2 and 3 
Editions F. Lefebvre, Paris 

BULLETIN DE DOCUMENTATION PRATIQUE 
DE TAXES SUR LE CHIFFRE D'AFFAIRES E’I 
CONTRIBUTIONS INDIRECTES 
releases 2 and 3 
Editions F.7Lefebvre, Paris 
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DOCUMENTATION PRATIQUE DE SECURITE 
SOCIALE ET DE LEGISLATION DU TRAVAIL ‘ 

release 2
‘ 

Editions F. Lefebvre, Paris 

DROITS DES AFFAIRES‘ 
release 47 
Ed, Législatives et Administratives, Paris 

JURIS CLASSEUR: DROIT FISCAL: ; Code Fiscal ,gChiffre d’Affaires" 
release 5179 

—— Commentaires ,,Chiffre d’Affaires” 
release 6084 

—— Code Fiscal ,,Imp6ts Directs” 
release 180 

Editions Techniques, Paris 

GERMANFEDERAL REPUBLIC 
DEUTSCHE STEUERPRAXIS-NACHSCHLAGWERK 
PRAKTISCHER STEUERFA'LLE 
releases 39-42 
Verlag Dr. AOtto Schmidt, Cologne 
HAN DBUCH DER FUHRNEBENABGABEN 
release 1975: 1 
v. d. Linnepe Verlagsgesellschaft K.G., Hagen 
KOMMENTAR BBWERTUNGSGESETZ—VERMO- 
GENSTEUERGESETZ 
release 41 
Verlag Dr. Otto Schmidt, Cologne 

KOMMENTAR ZUR EINKOMMENSTEUER EIN- 
SCHL. LOHNSTEUER UND KORPERSCHAFT— 
STEUER 
releases 110-112 
Verlag Dr. Otto Schmidt, Cologne 

KOMMENTAR ZUM MEHRWERTSTEUERGESETZ 
Schombnrg/Kuhr 
release 55 
Hermann Luchterhand, Neuwied ‘ 

RWP. RECHTS- UND WIRTSCHAFTS PRAXIS 
STEUERRECHT 
release 182 
Forkel Verlag, Stuttgart-Degerloch 

STEUERGESETZ 
February and March releases 
Verlag C. H. Beck, Munich 
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STEUERRECHTSPRECHUNG IN KARTEIFORM 
releases 278-280 
Verlag Dr. Otto Schmidt, Cologne 
UMSATZSTEUERGESETZ 
(Mehr'wertsteuer) 
Hartrnann/Metzenmacher 
release 31 
Erich Schmidt Verlag, Bielefeld 

WORLD TAX SERIES — GERMANY REPORTS 
rdeases 68 and 69 
Commerce Clearing House, Inc, Chicago 

INTERNATIONAL 
INTERNATIONAL TAX AGREEMENTS 
release 26 
UN. Palais 'de Nations, Geneva 

THE NETHERLANDS 
BELASTINGBERICHTEN : — Omzetbelasting BTW 

releases 156 and 137 
—— Loonbelasting 

releases 144 and 145 — Vennootschapsbelasting 
releases 54 and >55 

—— Inkomstenbelasting 
releases 312-316 — Personele belasting, enz. 
release 138 

~— Intemationale zaken 
releases 119 and 120 

—— Algernene wet, enz. 
releases 172-174 

Samsom, Alphen. an den Rijn 
BTW EN BEDRIJF 
release 66 
Samsom, Alphen aan den Rijn 

BELASTING WETGEVINGSERIE: 
'— Omzetbelasting 

releaSe 19 
—-' Loonbelasting 

releases 36 and 37 — Inkomstenbelasting 
releases 35 and 36 

I. Noorduijn en Zip, Arnhem 
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BELASTINGWETTEN 
releases 54-56 
D. Brou'wer en 211,, Arnhem 
FED'S ‘LOSBLADIG‘hFISCAAL WEEKBLAD 
releases 1499-1506 
FED, Deventer 

FISCALE WETTEN 
releases 64-66 
FED, Deventer' 

DE GEMEENTELIJKE BELASTINGEN 
A. M. Dijk, J. C. Schroot, A. Zadel, enz. 
releases 178-181 
Vuga Boekerij, The Hague 
'HANDBOEK VOOR IN- EN UITVOER: 
—- Belastingheffing bij invoer 

releases 180~183 
—- Tarief van Invoer‘rechten 

releases II 129 and 130 
,Kluwer/Samsom, Deventer/Alphen aan‘ den Rij‘n‘ 

KLUWER'S FISCAAL ZAKBOEK 
geleases 84 and 85 
Kluwer, Deventer 

> 
KLUWER’S TARIEVENBOEK 

' 

releases 146-149 
Kluwer, Deventer 

MODELLEN VOOR DE 'RECHTSPRAKTIJK 
release 49 
Kluwer, Deventer 

NEDERLANDSE BELASTINGWETTEN’ 
W. E. G. de Groot. 
releases 116-119 
Samsom, Alphen aan den Rijn 

NEDERLANDSE WETBOEKEN 
release 135 
Kluwer, Deventer 

DE PARLEMENTAIRE BEHANDELING VAN DE, 
NIEUWE BELASTINGONDBRWERPEN 
release XXXII-A 
Samsom, Alphen aan den Rijn 

DE SOCIALE VERZEKERINGSWETTEN 
releases 85 and 86 
Kluwer, Deventer 
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VADEMECUM VOOR IN- EN UITVOER ' 

release 476 -
' 

Kluwet/Sarnsom, Deventer/Alphen aan den Rijn 

DE VAKSTUDIE: EISCALE ENCYCLOPEDIE: — Inkomstenbelastingen 
releases 161-165 

-— Vermogensbelasting 
release‘31 . — Vennootschapsbelastingen 1969 
release 24 

—-—. Loonbelastingen 1964 
releases 110-113 

Kluwér, Deventef 

VAKSTUDIE BELASTINGWETGEVING: — Belasting van rechtsverkeer en Registratiewet 
release 19 ’ 

Kluwer, Dev’enter 

VENNOOTSCHAPPEN, 
STICHTINGBN , 

—'—— Band B 
release 24 

Kluwer, Deventer 

VERENIGINGEN EN 

NEW_ ZEALAND 
NEW ZEALAND TAXATION BOARD OF DECI- 
SIONS REVIEW 
releases' 47:5 2

, 

Butterworths of New Zealmd, Wellington 

N O R W A Y . 

SKATTE-NYTT 
releases 2-4 
Norsk Skattebetale‘rforening, 0510' 

SOUTH AFRICA 
LAW AND PRACTICE OF SOUTH AFRICAN IN- 
COMB TAX 

.

' 

releasé 25 
Butterworth 8: Co., Durban 
TAXPAYER’S PERMANENT VOLUME ON IN- 
COME TAX IN SOUTH AFRICA AND SOUTH- 
WEST AFRICA 
release 5 
The Taxpayer Pty., Ltd., Capetown 
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S PA I N 
GABINETTE DE ESTUDIOS 
February and March releases 
T.A.L.E., Madrid - 

SWITZERLAND 
DIE STEUERN DER SCHWEIZ — LES IMPOTS 
DE LA SUISSE 
Tome I: release 53 
Tome II: release 48 
Tome III: release 49 
Veda-g fiir Recht und Gesellschaft, Basel 

UNITED KINGDOM 
BRITISH TAX GUIDE 
releases 152-153 
Commerce Clearing House, Inc, Chicago 
SIMON’S TAX CASES . 

releases 6-12 
Butterworth 8: Co., London 

SIMON’S TAX INTELLIGENCE 
releases 8-15 
Butterworth 8: Co., London 
SIMON’S TAXES 
releases 15 and 16 
Butterworth & Co., London 
VALUE ADDED TAX 
releases 52 and 33 
Butterworth 8: Co., London 

UNITED STATES OF 
A M E R I C A 
FEDERAL TAX "GUIDE REPORTS 
releases 22-30

I Commerce Clearing House, Inc, Chicago 
FEDERAL TAXES REPORT BULLETIN 
releases 8-17 
Prentice Hall, Inc, Englevéood Cliffs 

FEDERAL TAXES REPORT 'BULLETIN — 
TREATIES 
releases 7-9 
Prentice Hall, 1:19, Englewood Cliffs 
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STATE TAX GUIDE 
. releases 580-583 
Commerce Clearing House, Inc, Chicago 
TAX IDEAS -— REPORT BULLETIN 
releases 11-15 
Prentice Hall, Inc., Englewood Cliffs 
TAX TREATIES 
release 278 
Commerce Clearing House, Inc, Chicago 
U.S. TAXATION OF INTERNATIONAL OPERA; 
TIONS 
releases 3-6 
Prentice Hall, Inc., Englewood Cliffs 

Bulletin Vol. June/juin no. 6, 1975 

BIBLIOGRAPHY 

grguaa 
as n 

w MSW-MT 
Zeitschrift ffir die gesamte 

StéuerWissenschaf’t 

Aufsfiize zu internationalen Problemen: 
.DipI.-Kfm. Méhfre-d. Eriohsen: 
Zur Strategie internationaler Steuerge- 
s‘chéfte bei Einkfinften aus nichtselb- 
sténdiger Arbeit im Netzwerk bilateraler 
Doppelbesteuerungsvertrége 
Prof. Dr. Klaus Vogel: 
Bemerkunngen ‘zur Gewinnverwirklichung 
und Gewinnberichtigung im deutschen 
Aussensteuerrecht 
Prof. Jan van Dijck: ‘ 

Das Fach‘ ,,Steuerrecht” an den Univer- 
sitéten der Niederlande 
Dr. ‘iur. Lothar Hintzen: 
Zur Qualifikation a'usléndischer k6rper- 
sChaftsteuerpflichtiger Personengesell- 
schaften 
Prof. Hugh'J. Ault: 
Steuervergfinstigungen .in der Bundes- 
republik Deutschland und‘ den USAV 
Prof. Hugh J. Aujt: 
Lehre und Forschung im Steuerrecht in 
den USA 
Prof. Dr. Alberto Xavier: 
Gesetzméssigkeiten der Besteuerung 
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,‘A‘R‘T'ICLESVIV‘ 

JEROME B. LIBIN *: 

SIGNIFICANT CHANGES IN UNITED STATES TAXATION OF FOREIGN INCOME 
The recently enacted Tax Reduction Act of 
1975 (hereinafter “the 1975 Act”) con- 
tains a number of provisions desigfi'ed to 
alter the manner in which certain types of 
foreign source income are subjected to 
United States taxation; Some of the pro- 
visions were anticipated, While others came 
as something ,of a surprise. Their net effect 
unquestionably will be to increase sharply . 

the amount'of foreign 'income that will be- 
come subject to United States taxatiog on 
a current basis. 

CHANGES AFFECTING SUBPART FM 
INCOME OF CONTROLLED FOREIGN 
CORPORATIONS 

Insofar as the taxabil’ity 'of United States 
multinational corporations is concerned, the 
changes made in the treatment of “Subpatt 
F income” realized by “controlled foreign 
corporations”1 are most significant. These 
changes” added to the final version of the 
1975 Act in conference, représented a torn- 
promise between the HOuse bill, which 
contained no provisions affecting foreign 
income, and the Senate bill, which would 
have eliminated the benefits of tax deferral 
for all more-than-SO%-owned foreign sub- 
sidiaries. 

Specifically, the 1975 Act provides for the 
repeal or modification of certain very im- 
Portant relief provisions contained in Sub- 
part F. As stated by the Conference Com- 
mittee: 

“The conference substitute Provides for 
a number of specific measures which sub- 
stantially expand the extent to Which- 

Bulletin Vol“. XXIX, July/juillet no. 7, 197.5 

foreign subsidiaries of U.S. corporations 
are subject to current U.S. taxation on 
tax haven types of income under the so- 
called subpart F rules of the Code.” 

Repeal of Minimum Dixfribution Rule: 
Possibly the most significant change in the 
Subpart F area involves the repeal of I.R,C. 
§ 965, the so-called “minimum distribuh. 

tion” provision,‘for taxable years beginning ‘ 

after December 31, 1975.3 Under 963, a 
U.S. parent corporation may enjoy 'a de- 
ferral of U.S. tax on the Subpart F income 
of its foreign subsidiary in any case where 
the overall foreign and domestic tax rate 
applied to the subsidiary’s income! approxi- 
mates 90% of the U.S. tax rate (presently 
48%). Thus, if the foreign tax rate is less 
than 43%, deferral could be enjoyed by 
having the subsidiary make a specified 
minimum dividend distribution to its U.S. 
parent sufficient to increase the overall for- 

* Partner, Su’therland, Asbill 81‘ Brennan, Wash- 
ington, D.C.; B.S;, Nogthwestem Univegsity; 
J.D., University of Michigan Law School; 
1. A “controlled foreign corporation" is defined 
in I.R.C. §957(a) as any' foreign corpogation 
more than 50% of the voting poiver of which is 
owned by United States shareholders, each of 
which owns a minimum of 10% of the corpo- 
gation’s voting power. “Subpatt F income” is 

defined in I.R.C. §952('a.) and §954(:a) as in- 

cluding certain types of investment income, base 
company sales or service income, and insurance 
income. 
2. Joint Explanatory Statement of the Committee 
of Conference, H.Rep. 94-120, 94th Cong, lst 
Ses’s., p. 70 (1975).

‘ 

3. 1975 Act; § 602(a)(1) and (f). 
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eign and US. rate of tax, on its income 
to‘ approximately the target level. Absent 
such g. distribution, the subsidiary’s Subpart 
F income would be passed through and 
taxed currently to its US. parent. 
With the repeal of the minimum distribu- 
tion provision, the sheltering opportunity 
provided by means of a minimum dividend 
payment will cease to exist. In effect, the 
repeal of §963 makes the full sweep of 
Subpart F potentially applicable to a for- 
eign subsidiary, irrespective of the foreign 
tax imposed on it or the amount of divi- 
dends it actually pays to its US. patent. As 
‘a result, U.S. multinationals that have been 
relying on the minimum distribution pro.- 
visions to defer some portion of the Sub- 
part F income of their foreign subsidiaries 
tan anticipate a significant increase in their 
current US. tax liability with respect to 
such income. 

Reduction of 30% ~ 70% Safe Harbor Rule 
to 10%-70%

1 

Another opportunity for sheltering a certain 
amount of Subpart F income of a foreign 
subsidiary is contained in the so-called “safe 
harbor” rule of I.R.C. § 954(b) (3). Under 
that rule, the pass-through treatment pro- 
vided by Subpart F would not begin to 
apply to the so-called tax-haven income of 
a foreign subsidiary unless such income 
equalled at least 30% of the subsidiary’s 
total gross income for the year. By virtue 
of this provision, it was possible to combine 
a substantial amount of Subpart F income 
With non-Subpart F income without fear of 
immediate taxability of the Subpart F in- 
come to the US. Parent. 
In its effort to increase the extent to which 
Subpart F income will be subject to U.S. 
tax on a current basis, Congress has now 
reduced the 30% safe harbor rule to 10% 
of gross income.4 As a. result of this reduc- 
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tion, the opportunity to combine Subpart F 
income with non-Subpart F income in order 
to preserve the benefits of deferral will 
obviously be sharply reduced. This new rule 
also takes effect for taxable years beginning 
after December 31, 1975.5

A 

Repeal of the Lem Developed Cozmtry 
Exception 
A third area of relief from the sweep of 
Subpért F is contained in the provisions 
Permitting the deferral of dividends, in- 
terest, and capital gains derived by a for- 
eign subsidiary from qualified investments 
in less developed countries, provided such 
income is properly reinvested in less devel- 
oped countries on a timely basis.6 A US. 
parent investing in a less developed country 
was actually encouraged to organize a less 
developed country corporation holding 
company in a. low- or no-tax country, to 
hold its investment, receive dividend and 
interest income thereon, 'and reinvest such 
income either in the same project or in 
other projects in the same or different less 
developed countries, without fear that-'such 
income would be subjected to an immediate 
US. tax. 
In what is clearly a surprising departure 
from its long-established Policy of encour- 
aging U.S. investment in less developed 
countries, Congress has now determined 
that the less developed country exception 
contained in Subpart F should be elimi- 
nated for taxable years beginning after 
December 31, 1975.7 No longer will US. 
corporations enjoy the opportunity of with- 
drawing earnings from a less developed 

. 1975 Act, §602(e). 

. 1975 Act, §602(f). 

. I.R.C. §954(b)(1) and (f). 

. 1975 Act, § 602(c) and (f). 

\IQUItbs 
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Country investment, even on a temporary 
basis, Without the imposition of a current 
U.S. tax. 
Interestingly, however, no change was 
effectuated with respect to the favorable 
computation of foreign tax credits allowed 
in connection With dividends received‘ from 
less Heveloped country corporations,8 or 
with respect to the possible enjoyment of 
capital gain (as distinguished from ordinary 
income) treatment on the disposition of 
stock of a less developed country corpora- 
tion after a 10-year holding period.9 
Whether these additional benefits provided 
with respect to less developed country in- 
vestments will also be repealed in future 
legislation remains to be seen.10 

Skipping Income 
Foreign shipping inéome was previously 
excluded completely from Subpart F treat- 
ment.11 For years beginning after Decem- 
ber 31, 1975, however, income derived 
from foreign shipping operations will be 
treated in essentially the manner that in- 
come from less developed country invest- 
ments had been treated Prior to the repeal 
of the less developed country corporation 
exception.12 In other words, income derived 
from foreign shippipg operations will now 
be subject to current U.S. taxation when 
realized by a controlled foreign corporation, 
unless such income is reinvested on a timely 
basis in foreign shipping operations. For- 
eign shipping income is income derived- 
from, or in connection with, the use (or 
hiring or leasing for use) of any aircraft of 
vessel in fogeign commerce, or from certain 
services or dispositions related thereto.13 

Definition of "Foreign Baxe Compmy 
Salex Income” 
One minor amendment of a liberalizing 
nature contained in the 1975 Act affects 
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the definition of “foreign base company 
sales income,” one of the Categories ‘of 

Subpart F income.14
‘ 

Under the amendment, foreign base com- 
pany sales income will no longer include 
income derived from the sale of agricultural 
commodities not grown in the United States 
in commercially marketable quantities?5 ‘ 

This amendment, of extremely limited 
significance, is substantially narrower than 
a proposal contained in the 1974 tax reform 
bill repdrted out by the House Ways and 
Means Committee. The 1974 proposal 
would have excluded from the definition 
of foreign base company sales income any 
income derived from the sale of goods 
manufactured, Produced, grown, or extract- 
ed outside of the United States, thereby 
permitting U.S. corporations to manu- 
facture abroad and sell through base com- 
panies without the loss of deferral. 

CHANGES AFFECTING FOREIGN 
OIL AND GAS INCOME 
The oil and gas industry was the subject of 
special treatment in a number of provisions; 
contained in the 1975 Act. With respect ’to 
foreign income derived from oil and gas 
operations, Congress focused principally on 
the application of the foreign tax credit 

s. I.R.C. § 902(a) (2). 
9. I.R.C. § 1248(d)(3). 
10. The tax reform bill reported by the House 
Ways and Means Committee at the end of 1974 
contained provisions eliminating both of the 
above-described benefits. 
11. I.R.C. § 954(b) (2). 
12. 1975 Act, §602(d). and (f).

> 

13. 1975 Act, §602(d)(1) (G), adding new 
I.R.C. §9S4(f). 
14. I.R.C. §954(d). 
15. 1975 Act, §602(b). 
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Provisions to such income, and severely re-- 
duced the benefits of those provisions. 
Two new categories of income were estab- 
lished to implement this purpose: “foreign 
oil and gas extraction income,” and “for- 
eign oil related income.” “Fbreign oil and 
gas extraction income” includes income 
derived from the extraction of oil and gas, 
and income derived from the sale or ex- 
change of assets used for extraction pur- 
poses.“ “Foreign oil related income,” a 
broader category, includes “foreign oil and 
gas extraction income,” as well as income 
from the processing, transporting or distri- 
bution of foreign oil and gas and their 
primary products, and income from the sale 
or exchange of assets used in such activi- 
ties.17

‘ 

Limitation on Amount of Foreign Taxes 
Eligible for Credit 
Beginning with taxable years ending after 
December'31, 1974, foreign taxes paid by 
a US. taxpayer on foreign oil and; gas ex- 
traction income are eligible for foreign tax 
credit treatment only up to certain specified 
limits.18 For 1975, the limit is 52.8% of 

, taxable income from such activity; for 
1976, the limit is 50.4%; and for 1977 and 
thereafter, the limit is 50%. Any excess 
foreign taxes Paid on such income would 

. not be creditable either currently 01: in sub- 
sequent years. Moreover, if credits are 
claimed for foreign taxes paid on extraction 
income, amounts paid in excess of the then 
applicable credit percentage limitation 
would not be deductible either, and thus 
.Would be wasted for US. tax purposes.19 
In appropriate cases, this result will require 
a redetermination of whether high foreign 
taxes paid on extraction income _should be 
credited in part, or deducted in full. 
Foreign taxes on extraction income which 

< are cgeditable (i.e., are within the allowable 
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percentage limitations) ibut which exceed 
the general limitation on foreign tax credits 
in a given year, may be carriéd over and 
applied in subsequent years, but only as 
credits against foreign oil related income 
realized in such later years.20 

Limitation on Types of Payment: Eligible 
for Foreign Tax C1'edit 
The new provisions specifically preclude 
from the category of creditworthy “tax” 
Payments to a foreign country any taxes 
Paid in connection with the purchase or sale 
of oil or gas extracted in such country, if 
the taxpayer does not have an “economic 
interest” in the oil or gas of a type which 
would be subject to a depletion allowance 
(i.e., generally speaking, an ownership or 
equity interest), and the oil- or gas is pur- 
chased or sold at a price other than its fair 
market Price at the time of such purchase 
or sale (e.g., at a posted price) .21 (The fair 
market price of the oil or gas in question is 
to be determined without regard to any tax 
liabilities to the country of extraction to 
which the oil or gas is subject upon Pur- 
chase.) Payments which are precluded from 
foreign tax credit treatment under this pro- 

16. 1975 Act, § 601(a), adding new I.R.C. § 907 
(c)(1). Special rules contained in new I.R.C. 
§907(c) (4) and (d) apply in computing such 
income.

‘ 

17. 1975 Act, § 601(a), adding new I.R.C. §907 
(0(2)- 
18. 1975 Act, §601(a), adding new I.R.C. 
§ 907(a). - 

19. See I.R.C. §275(a) (4). See also the Joint 
Explanatory Statement of the Committee of Con- 
ference, H. Rep. 94-120, 94th Con-g., lst 8655., 
p. 69 (1975). 
20. 1975 Act, §601(a), adding new I.R.C. 
§ 907(b)- 
21. 1975 Act, §601(b), adding new I.R.C. 
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Vision may be claimed as deductions, how- 
ever.22 

Isolation of Oil Related Credit: and Repeal 
of Per-Country Limitation 
In computing the limitations On foreign tax 
credits under I.R.C. § 904 for taxable years 
ending after December 51, 1974, separate 
computations must be made for (1) foreign 
oil related income and' (2) all other taxable 
income from foreign sources.23 This will 
have the effect of preventing the use of 
high taxes paid with respect to foreign oil 
related income as credits against the US. 
tax due on other types of foreign source 
income. 
In addition, for taxable years ending after 
December 31, 1975, the amount of credit- 
able foreign taxes with respect to foreign 
oil‘ related income must be determined 
501e by use of the overall limitaLtion.24 

The alternative per-country limitation will 
no longer be available with respect to such. 
income.25 The effect of this Change will be 
to Prevent taxpayers from offsetting for- 

eign oil related losses in certain countries 
against U.S. source income, while obtaining 
full credit benefits for foreign taxes paid in 
other countrées where oil related operations 
are profitable. Under the oVerall method, 
foreign oil related losses will have to be 
offset against foreign oil related profits, 
with only the net amount of foreign oil 

related income then taken into account for 
purposes of determining the amount of 
eligible foreign tax credits relating to such 
income. (Under the overall methodrthe 
total allbvéable foreign tax credit bears the 
same proportion to total U.S. tax liability 
that taxable foreign ,source income in. the 
aggregate bears to total taxable in'cqme from 
all sdurces. Under the per-country method, 
the allowable credit for taxes paid to 'each 
country is determined by reference to the 

‘ 
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proportibn which taxable income from such 
country béars to total taxable inéome from 
all sources.) 

‘ ‘ 

Recégnizing that the repeal of the pet- 
country limitation could sharply increase 
the tax liabilities of U.S. corporations gen- 
erating both foreign oil related'income and 
foreign oil related losses in different coun- 
tries, where the losses are realized by U.S. 
subsidiaries which join in the filing of a' 
consolidated return with their U.S. parent, 
the Joint Explanatory Statement issued by 
the Conference Committee expressly states 
that 

' 

“this change should be considered 
significant in judging requests to revoke 
consolidated return elections.” 2" This state- 
ment is undoubtedly intended to encourage 
the Internal Revenue Service to consider 
favorably any requests for Vpérmissio‘n t9 
discontinue‘ filing consolidated returns 
based upon the adverse effect of the repeal 
of the per-country limitation, 

Carryover of Exam: Foreign Tax Creditx
' 

For purposes of computing the carryover 
of unused foreign tax credits from prior 
years, the new provisions require that carry; 
overs -to years ending after December 31, 
1974 be determined as if the new percent4 
age limitations on taxes paid with respect 

22. New I.R.C. §901(f) expressly provides that. 
such payments are not to be' considered- as "tax" 
payments for purposes of I.R.C. §275(a), the 
provision which disallows a deduction for certain 
types of taxes under certain circumstances. See 
also the Joint Explanatory Statement of the Com- 
mittee of Conference, H. Rep. 94-120, 94th 
Cong, lst Sess., p. 69 (1975). 
25. 1975 Act, §6d1(a),, adding new I.R.C'. 

§907(b) and '(d).
' 

24. Id. See I.R.C. §904(a) (2). 
25. See I.R.C. §904(a)(1). _ 

26. Joint Explanatory Statement of the Commit- 
tee of Conference, H. Rep. 94-120, 94th Cong, 
15128655., p. 69 (1975’). 
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to “foreign oil and gas extraction income” 

' had been in effect for the prior years in. 

which the excess Credits arose,” In addi- 
tion, credit carryovers must be divided into 
"two components — a “foreign oil related 
carryover” and “another carryover” v.— 
based on the proportion of foreign oil‘ 

related income and other taxable income to 
total taxable income infithe years from 

7 which. the credits are carried.28 
Finally, for years ending after December 

_ 
31,, 1975; a taxpayer using the pet-country 
limitation in prior yegx‘rs' may effectively 
continue to avail itself of that limitation 
with ’-respect to carryovers ‘to subsequent 
years, evie'ti th'Ough use of thé per-country 
limitation is repealed with respect to taxes 
paid on foreign. oil related income in such 
later years.29 HoweVer, the taxpayer may 
not claim a greater carryover in such later 

‘ years than that which Would be aIIoWed if 
the per-country limitation continued to 
aPPiY-3° 

, Rempture of Foreign Oil Related Lone; 
A US. takpayer sustaining a foreign oil 
relatefl 1055. (1.6., and excess of Properly 
allocable deductions over gross 'ihcome 

' from foreigh oil related activities) in any 
taxable year after December 31, 1975, will 
bontinue to be allowed the benefit of such 
a loss as. an Offset against other income "of; 
a'current_ basis, but 'Will be‘ s-ubje‘c't-to a new 
sepies Lof‘ ",‘recaptufe” rules. in. subsequent 
yeags. Foreign oil related income. realized 
in subsequent years will be treated as in- 

I 

come derived from U.S. sourc'és, rather than 
fereign Sources, to the extent of such prim 
loss or 50% qfi'such income, whichever is; 
the lesSer, and foreign taXes paid with re- 
spect to such income will be reduced by a 
cqrrespondingly Piopogtionate amountfi? 
The éffegt of this treatment will be to deny 
the taxpayer the opportunity to claim ‘a 

‘ 

'27za 

foreigntax credit with tbspecbt‘o taxes Raid 
on a portion of its foreign oil related in- 
come in- later years, until its prior foreign 
oil related loss has been fully absorbed by 
such income. 
The-recapture rule haS'the same general 
objective as the repeal of the lief-country 
limitation, in that it, requires an offsetting 
of foreign oil' related losses against foreign 
oil related income before foreign tax credit 
benefits can be enjoyed with respect to 
such income. The new amendments specifi- 
cally Provide that foreign taxes not eligible 
for crediting by reason of the recapture 
rules shall not be allowgd as deductions 
either.32 Such Payments will, therefore, be' 
effectively wasted for U .8. tax purposes. 
CHANGES AFFECTING DISC 

In addition to the foregoing, the 1975 Act 
made selective changes in the DISC rules 33 
which will have a material" impact on U.S. 
corporations engaged in certain types of ex- 
port activity. Specifically, the benefits of 
the DISC provisions, are now denied with 
respect to the, export of any primary pro- 
duct derived from oil; gas, coal, or ura- 
nium.84 In ‘addition, DI‘SC benefits are 
denied to any other product of a, character 

27. 1975 Act, § 601*(a), adding new I.R.C.’ 
§907(efl)(1). 

' ' 

28. Id. 
29. 1975' Act, §601(a), adding new I.R.C. 
§9o7(e)(2)- ' 

30; Id.
‘ 

31:. 1975 Act, §601(a), adding new I.R.C. 
§ 9.076% ' 

52. Id. ,

. 

33. A DISC, 61"”domestic international sales 
corporation,” 'enjoys. a tax deferral with respect 
to 50% of .its income derived fzom. qualified ex- 
port activitnee I.R.C. §§ 991 et seq. 
34. 1975 Act, §603(a), adding new I.R.C. 
§993(c) (2) (C). 

9 's=§ 
'

E g 
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With respect to which a depletion deduction 
is allowable (e.g., hard minerals), 'unless. 

at least 50% of the fair market value of 
’such product is attributable to manufac- 
turing or processing activity.35 (For pur- 
poses of applying the 50% test to such 
products, the ~te'rm “Processing” does not 
include extracting or handling, packing, 
packaging, ’ grading, .stor-ing, or- trans- 
porting.) “ Finally, the benefits of the 
DISC rules are denied to any products the 
export of which has been prohibited or 
curtailed by the President.” The DISC 
amendments apply to any sales, exchanges, 
or other dispositions made after Match 18, 
1975.38 - 

CONCLUSION 

US. corporations with foreign operations 
are watching closely for signs of the direci 
tion which future legislative activity might 
take. It could well be that the amendments 
to Subpart F are but the precursor to further 
changes aimed at the complete elimination 
of US. tax deferral for income derived by 
foreign subsidiaries. On the other hand, it 
may, well be that Congress will go 'no 
further than it has in ending deferral, for 
fear of completely undermining the ability 
of US. corporations to compete effectively 
in overseas markets. It should ;be kept in 
mind, however, that the pattern set by the 
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amendments ‘to the foreign tax credit pro- 
visions as they apply to foreign oil and gas 
dperations could readily be extended to 
other types of business activity If Congréss 
were of a mind to do so.

‘ 

About all that is clear at this writing is, that 
the Subject will receive closer attention later 
this-year. As was stated by the Confgrence 
Committee:

. 

“The conferees expressed their belief 
that the foreign tax Provisions of present 
law relating to the deferral of foreign in- 
come should be further reviewed zit the 
earliest possible date. The conferees in- 
dicated that this review should include 
an examination of .‘the‘adequacy of exiét- 
ing provisions dealing with the dis- 
closure and reporting of income (and 
related deductions) of foreign subsidi- 
aries of US. corporations.” 39 A 

It goes without saying that the contemplate 
ed “further review” is awaited by‘ US.

. 

multinationals and others with much anti.- 
cipation. 

35. Id. 
36. Id. 
37. 1975 Act, §-603(~a), adding new I.R.C. 
§993(c) (‘2) (D). ‘

' 

38. 1975 Act, §603(b). .
_ 

39. Joint Explanatory Statement of the. Commit- 
tee of Conference, H. Rep. 94-120, 94th Cofig., 
1‘st Sess., p. 70 '(1975). 
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H. W. T. PEPPER: 

TRANSPORTATION TAXES 
(PartOne) 

Introduction 
A few lucky states manage to obtain 
adequate révenue simply from the owner- 
ship or taxation of rich mineral resources. 
The vast majority, however, usually spread 
the fiscal net as Widely as possible and tax 
everything which can feasibly be taxed, 
which includes various aspects of trans- 
portation. 
Where factors of production as well as 
Products are taxed an element of dupli- 

' 

catic‘m is inVolved since the product is being 
taxed twice, once directly and once in- 

directly. 
Transport is not always accorded 'the ‘full 
status of a; factor of production but it is an 
important accessory since only by transport 
can raw materials be made available, labour 
deployed, and land brought fully into use. 
Transport incotporates vectors as disparate 
as the bulkcarrier, fuel- or ore-ship, the 
fr‘gighbtrain, and the oil pipeline, and 
“Commuter” or mass-passenger services on 

' 

rail or road at One extreme, and at the 
other the private yacht, the invalid chair, 
the bicycle, the golf-cart, the perambulator 
or baby~carfiage which conveys the infant 
from home -to clinic, and the hearse which 
conveys the dead to the grave. 
Under a V.A.T. system transport in the 
widest sense may be taxed Without too much 
sophistication, with the assurance that any 
element. of doubleetaxation of goods and 
services will be eliminated by 'the offset 
provisions which are a basic feature of the 
tax, léaving transport effectively tax-free as 
far as (internal) indirect taxation is 'con- 

cerned.
l 
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T ypex of Taxation in Practice 
In non-V.A.T. countries taXes on transport 
may be imposed on the following ele- 

ments —— 
Installations connected with transport 
Vehicles, vessels, and aircraft 
Fuels 
Highways, canals, tracks, pipe-lines, and 
cables , 

Security measures 
Fares & Freight charges 
Parking facilities 

and even in V.A.T. countries there may be 
taxes and charges outside [the V.A.T. format 
which are an effective burden on the cost 
of transport. 
In a developing country, transport taxes 
may be a tax on “development” which is 
the last thing such a country really wants. 
The question of what elements of taxation 
can reasonably be imposed upon transport 
without doing economic damzige is one of 
the factors considered in the‘ following 
paragraphs. 

Residual consumption tax in a 
V.A.T. Jystem 
Under a V.A.T. system the tax remains a 
charge upon such transport as is not an 
accessOry factor of production. For exam- 
ple, the owner of a private motor car or 
yacht, as well as the business of running a 
bus serviCe, or of a household furniture 
remover would be subject to the full tax in 
the absence of specific exemption or abate- 
meat. 
Complications follow if one wants -to 

exempt from tax the transport of workmen 
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to work or children to school but to tax, 
say‘, recreational transport. Accordingly it 

is quite common for taxes not to be levied 
at all on the actual fares and freight changes 
f0; transport although, as we shall see, the 
elements in the cost of transport are fre- 

quently subject to taxation. 

S zfpzte Enterprise 
The situation is also Complicated where 
Some transport is run by the State. In theory 
a transport undertaking efficiently run by 
the State and making profits in fair com- 
petition With other forms of private sector 
transport beyond the bare need to provide 
for replacement, modernisation and expan- 
sion is ideal since the profit is a painless 
form of taxation. In practiCe it is not very 
usual for the State to achieve a large 
“profit” (of “tax”) from the operations of, 
say, a railway and in fact, in present con- 
ditions, most state railways at least have 
difficulty in breaking even, and when run 
at a loss represent, of course, a form of 
negative taxation or subsidy. Once Govern- 
ments take over the running of a facility, 
there is usually some “political” hesitation 
to increase rates, even when this is vitally 
necessary, because of the desire not to lose 
popularity and votes. 

Offxet wbere no V.A.T. 
It is perhaps Worth mentioning in Passing 
that even when there is no V.A.T. system 
the cost of tranSport, including any tax 
element in that cost, at least is deductible 
in computing the profits of traders who 
incur transport. expenses so that there is an 
“expensed” offset, in a way, against income 
tax. , 

In the quest for revenue, and on the prin- 
ciple of taxing everything possible so that 
the fiscal net is widely spread, and no one 
tax is too heavy a burden, (though the total 

Bulletin Vol‘. XXIX, July/juillet no. 7, 1975 

H. T. PEPPER 

taxation may 'be onerous indeed) develop 
ing countries. have in general imposed taxes ' 

which bear upon transport and in doing so 
have often been advised by advisers from 
moré developed countries. ‘ 

N e gative Taxation: Historical exampl‘ex 
To keep the matter in perspective, it is 

worth papsing to reflect that when the 
USA. was transforming itself in the 19th 
Century from a developing to a developed 
country, the railways when pushing. out 
into new territory were granted free land 
to the extent of 1 mile on each side of the 
track. There was‘ no_income tax on fhe'ir 

profits and no taxes on fuel, andthe‘y were 
able to feed their Workers fresh mEat at 
virtually no cost from the buffalo beds" 
“that roamed the prairies. When air trans- 
port began in the 20th Century the pioneers 
were subsidised by lucrative mail-carrying 
contracts? 
More0ver, developed countries have often 
encouraged the development of read, 3521, 
and air transport by other types of “nega- 
tive taxation” in the form of lucrative mail 
contracts, and sometimes by straight sub- 
sidies (particularly on ships) which, how- 
ever, may be linked to a right to requisition 
the facilities in time of Wax; or other crisis. 
It is true that nowadays new roads, rail- 

ways, canals étc. are most likely to be“ pro- 
'vid‘ed_ by governments and; in .the'case of 
the smaller developing countries the capital 
cost is sometimes borne wholly or partly 
frOm external aid. Nevertheless, Once rroads 
:have been built, the need for maintenance, 

1. The result was a matter of history ——.the US. 
built a 3,000 mile trans-Continental railroad 
through wilderness and mountain ranges linking 
the east and. west coasts within 4 years of the 
end of its Civil War and the US. has also fed 
the world in civil aviation. 
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resurfacing etc. soon arises and the cost has 
to be met locally. 
Although a “development” case can be 
made out for exempting. transport com- 
pletely from tax, on the footing that this 
measute would encourage development, it 

is difficult to hold to such a strategy when 
this means resisting the temptation, inter 
alia, to tax the vehicles which cause the 
damage to road surfaces which constantly 
need repair. In the realm of taxation the 
ideal is seldom attainable and the need for 
revenue to run the government often means 
taxing a number of things which ideally 
would be left untreated. 
Consideration of the impact of taxes on 
transport in practice follows under the 
respective headings. 

Installation: 
The installations of transport concerns are 
normally subject to property tax or local 
rates in the same way as other buildings. 
Suc'h installations consist of stations, run- 
wajrs, terminal buildings, harbours and deep 
wate; channels, docks and Wharves, garages 
and sheds for vehicles, hangars for aircraft, 
cargo warehouses and passenger accom- 
modation.

. 

Formerly charges for the us_e of such ac- 
cmodation by passengers was included in 
the price of the ticket but the Present tend-‘ 
ency, Particulairly in developing countries, 
is to make a separate charge for using an 
airport passenger terminal, and there is a 
growing tendency to charge similarly for 
the use of seaport passenger terminal 
facilities where these exist. Since the ter- 
minals are commonly owned by govern- 
ments, and shipping and.airlines by 'the 
private sector, there is obviously a case for 
such charges or “head taxes”, to recover 
some of the cost to governments of pro- 
viding the facility. .The: commonest air 
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service charge upon passengers af air ter— 
minals now seems to be around U.S.$ 2.50 
although there are a few examples of higher 
or of lower charges. 
It. is usual to Provide some exemption from 
airport charges, e.g. for small children and 
others who are conveyed free by' airlines, 
but difficulties are soon encountered as to 
where to draw the line if exemptions are 
given too freely. Such charges are usually 
collected individually from the passenger 
upon embarkafion and this is unavoidable 
when there is a proliferation of exemptions 
and abaterhents. The latter may include 
having a lower charge for passengers trav- 
elling to nearby destinations or those with- 
in the area of countries in the same political 
or economic grouping as the departure 
country. Of course this differentiation is 

illogical if one regards the charge, or “tax”, 
as a fee for using the facilities. 
It is‘better administrative practice to make 
a periodical charge upon the airline etc. in 
respect of the number of their passengers 
Who have used the airport during the 
period; perhaps giving them discretion as 
to Whether to bill passengers separately or 
adjust the ticket price. This indeed is the 
method adoptéd in charging landing and 
other fees in respect of aircraft. 

Velaz'clel, Vessels, 4nd Airmzft 
Customs duties and consumption taxes are 
commonly levied on the cost of vehicles 
and pleasure seé— and air-craft used Within 
a country. It is not so usual to make such 
.levies on vessels and aircraft used in inter— 
national trade partly because the craft 
spend a good deal of time out of the coun-' 
try and partly because of a need not to 
handicap one’s own carriersby taxation in 
competition with foreign rivals. 
In view of the rapidly increasing cost of 
capital goods of all kinds and the difficulty 
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of finding money' for re-equipping with up- 
to-date vehicles and craft. it is probably 
better, where it is necessary to raise revenue 
from this source, to have an annual tax than 
one based on initial cost. An annual tax can 
more readily be met out of the annual 
earnings from- employing the assets and can 
be adjusted annually to accord with the 
changing value of money. 
Where'an initial tax on ,the cost of the 
vehicle etc. is imposed it may have the 
effect of “artificially” enhancing the value 
of depreciation allowances, especially Where 
a non-accOuntable “investment” allowance 
is granted, such that total gross deduction 
for tax purposes exceed the actual cost. 
Apart from that, the income tax allowance 
‘will in agy event reduce the gross yield 
from taxes on. vehicles etc, whether these 
are levied on cost or as an annual charge 
(which is deductible in computing taxable 
profits). 
Where an annual charge is made in sub- 
stitution for an initial levy it should strictly 
be kept separate from other levies made for 
use of highways; for the exclusive use of 
certain routes (in the case, e.g., 'of buses) 
and so on. These levies are discussed under 
the heading “Highways, canals etc.” Differs 
ential taxation on vehicles according to the 
type of fuel used is discussed under the 
heading “Fuels”. 

Fuel: 

Hydrocarbon fuel: 
Of all the fuels that motivate transport 
Petrol, gasoline or motor spirit, as it is 

variously called, has traditionally been the 
most heavily taxed no doubt because it has 
also been usually comparatively cheap. 
Since the price of the raw material qua- 
drupled during the winter of 1973/74 the 
scope for taxation of hydrocarbon fuels has 
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someWhat decreased although there has 
been little inclination yet by revenue-hungry 
governments to reduce the absolute tax 
burden on the fuel. The tax has usually 
been a specific levy and where it remains 
sq the rate of the tax expressed as a Per: 
centage of cost has of co'urse fallen sharply 
though the tax reVenue yield has remained ‘ 

Surprisingly buoyant in consuming coun- 
tries. - 

The difficulty with fuel taxes is usually 
that of ensuring that they fall only upon 
certain Mex. For example it is not usually 
desired to tax diesel fuel used to propel the 
plant in a factory, mine, 01: powef-station, 
but it generally 2': desired to tax fuel in 
private car with a diesel engine..Wheré a 
V.A.T. system exists there is no problem of 
incidence but it is administratively clumsy 
to make a product taxable when the tax is 
only intended to bear ultimately on a tiny 
fraction of the total amount in uée. 
Accordingly some countries impose no tax, 
dr merely a nominal levy, on diesel fuel, 
but instead levy a heavy animal registrgtibn 
tax on diesel vehicles used for private pur- 
poses, and sometimes on those used fox; 

business also. 

Coal 
It has never been very usual to tax coal and 
electricity but the tendency to do so may 
somewhat intrease in‘countries which have 
multi-rated V.A.T. systems. Coal, of course, 
now has very little importance as a pro- 
pellant fuel but electricity although largely 
out-dated as a fuel for tramways, streetcars, 
and trolley buses because of the decline in 
use of those vehicles, is making a comeback 
in the fairly rapid spread in the world’s 
major cities of underground railway 
systems, and the electrificatiOn of ordinary 
surface railways. No doubt there will be an 
interim use for coal as a source of oil by 
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usifig long-established catalytic “cracking” 
processes after oil reserves have run out 
while coal reserves are still extant. 

Electricity 
The future will undoubtedly see an increase 
in the use of electricity as the motive power 
in surface vehicles running in towns and 
cities, particularly those using batteries 
which are regularly re-charged from elec- 
tricity mains. Should the “White Car” 
system recently introduced in Amsterdam, 
where People jointly own and‘ use electric 
road vehicles which are parked at battery- 
charging points when out of use, prove 
successful there will soon be imitators. 
Meantime many large manufacturers are 
experimenting to perfect a viable glectric 
roa’d vehicle. 
In [the very long run it seems evident that 
with the exhaustion of fossil fuels, vehicles 
which can be propelled by electricity gener- 
ated in atomic power stations will dominate 
the transport scene in the roads and streets 
in urban areas. 
It is probably too early to speculate on 
methods of taxing electricity used for pri- 
vate motoring in succession to highly-taxed 
motor-spirit but no doubt some form of 
metering in the actual vehicles will be used. 

' 

It is likely to be impossible to have differ- 
. ential rates. for mains electricity and also 
ensure that electricity supplied at a cheap 
rate is not somehow converted for a use 
which should be‘taxed at a higher rate. At 
present, as far as is known, no country has 
attempted ,to make any form of extra levy 
on electricity used to charge the batteries 
which power electric private motor cars, but 
if a sizeable Proportion of road vehicles 
switched to electricity, it might be neces- 
sary, and equitable, to devise some special 
tax to restore the erosion of the hydro- 
carbon fuel .tax revenue. 
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Aircraft fuel: -

7 

Fuel used by aircraft is free of taxes iri 

most countries for the reason that aircraft 
flying internationally have some flexibility 
in choosing Where to take on fuel and a 
country does not wish to discourage airlines 
from bunkering within its own borders. 
Moreover, bunkering for international 
flight amounts t6 an export of the fuel in- 
volved, and it is not appropriate in prin- 
ciple to apply customs duties and consump- 
tion taxes to exports. 

Tmmporz‘ Lew’w a: a tax on Afflueme 
‘All taxes on passenger vehicles and their 
fuels are an impost on comparative afflu- 
ence, i.e., a tax on those who ride, rather 
than walk or pedal a bicycle! to the extent 
to which the vehicles are not used on 
business purposes. 
"To a degree also such taxation is automati- 
cally heavier on the rich than on those of 
moderate incomes assuming that the rich 
man drives, or is chauffered in, a large ex- 
pensive car upon which ad valorem duties 
will naturally be higher, because the price 
is higher, and fuel taxes heavier because a 
larger vehicle uses more fuel. 
The assumption is not always a. safe one. 
For example in the small islands of St. 

Kitvts-Nevis-A-nguilla and others within easy 
distance of the US. Virgin islands in the 
East Caribbean it is more fis'ual to find large 
secondihand American cars being used by 
Persons in the lower income groups while 
many middleclass drivers have cars in the 
1000-2000 cc. range of cylinder capacity. 
The special circumstances are that the large 
cars are available cheaply on the second- 
hand market with only modest freight 
charges Whereas smaller cars are imported 
new from much greater distances at a much 
higher initial price but are then operated 
with more economical running costs. (See 
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also hotes under “Yachts and Private Air- 
craft”.) 

Taxes to Pay for Road: 
Nevertheless since taxationjisusually related 
«to cost as well as to actual usage, and to 
engine size and laden weight; there is 

usually an element of “affluehce” tax auto- 
matically embodied in taxes the main pur- 
poses of which is to Pay for road mainte- 
nance. 

:Im'tial Taxe: 
Some countries levy duties or initial regis- 
tration taxes on fiewyehicles, which are 
progressive i.e., they are charged at a higher 
percentage rate ‘usually on vehicles with 
greater cylinder capacity. There are clearly 
imperfections in such a system apart from 
the fact, mentioned above, that large 
second-hand cars may be imported cheaply 
because of rapid built-in “fashion” obsoles~ 
Cence in the exporting country, and, eco- 
nomically, such imports may make very 
good sénse indeed. A registration tax 
graded by engine-size would, therefore, fail 
in equity, compared with an ordinary ad 
valorem tax. In. addition some cars of mod- 
est engine-size but with luxurious appurte- 
nances and high performance may be the 
playthings of the- rich and yet qualify for 
the lower tax rate. On the other hand a 
progressively-rated ad valorem tax brings 
its own problems of valuation and distor- 
tion, since cars will tend to be priced or 
valued just below the point, or points, at 
which .the rate of tax increases and 
“optional extras” added later. In a small or 
poor country where comparatively few 
citizens can in any event afford expensive 
cars, attempts to put especially heavy taxes 
on a few expensive vehicles often enCounter 
unexpectedly severe administrative difficul- 
ties and in any event are “unlikely to yield 

' 
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sizeable’ extra revenue so that a more mode,- 
rate tax Policy is ofiten more Productive in 
the long run. ‘ 

:Loml Vebicle Assemély.‘ Initial 
Regifimtz‘on Tax r 

A distorting factor in the fiscal treatment 
of transportation is not uncommonly Ines- 
ented by the existence of a local vehicle 
assembly :plant especially in a small coun- 
try. Such plants may not really be economi- 

~ cally viable, but are normally “Subsidised” 
by allowing duty-free, or dutjhabated; im- 
Portation of parts, materials, or K.D.U.s 
(Knocked-down units) for assembly. 
In addition the entrepreneur may also have 
been given, say, a 10-year income tax holi- 
day on the profits that have probably been 
made secure for him by tariff and con- ' 

sumption tax concessions. The greater the 
(possibly artificial) success of the venture, 
the greater will be the hole in .the revenue 
made by the tax and duty contessions and 
.the consequential loss of duty etc: caused 
by the reduction of other imports. 
Accordingly some countries which have 
guaranteed long-term customs exemptions 
but find the local infant industry can in 
fact bear some consumption tax on its out- 
put have introduced. an Initial Registration 
Tax upon the first registratiori of alf- 

vehicles Whether imported complete 61' 

assembled locally. The tax does not alter 
the degree of tariff protection of the locally- 
assembled vehicles but enables the Govern- 
ment to stop up ‘the- hole in its reVenue 
caused by the new industry. ' 

:Amzzml Taxex on Vehicle: 
In the Case of annual taxes on vehicles, 
which are intended wholly or partly, to 
contribute to the cost of mad maintenance, 
there seems, however, no logical alternative 
to grading the tax to engine size 01: overall 
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laden or unladen weight of vehicles regard- 
less of ownership. 

:F1'ez'g/at Vehicles. 
Since it is heavy freight vehicles which do 
most damage to roads one can hardly do 
other than levy licence fees Proportionaite to 
their size and laden weight and the pro- 
portion has in practice to be a progressive 
one. A truck twice the weight of the largest 
passenger car will do more than twice the 
damage or wear to the road surface that the 
car 'Will cause. A truck four times the 
weight of the car (Le. twice the weight of 
the smaller truck) will cause far more than 
four times the wear. This progressivity must 
be reflected in the level of tax. In fact a 
small' country with narrow and winding 
roads may have to impose much lower maxi- 
mum weight limits than are common in 
larger countries, and ban the behemoth 
altdgether. 
It is: not sound to raise too much revenue 
with the registration tax alone, since the 
actual mileage travelled on the roads is a 
factor in the amount of wear and this fac- 
tor cannot be readily taken into account in 
licence fees but z'J automatically taken into 
account in fuel taxes since greater mileage 
and weight both involve greater fuel con- 
sumption and greater fuel tax. 

:Pzzblz'c Vehicle: 
Where Passenger buses and other public 
service vehicles are Government-owned or 
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where the bus services are partly publicly- 
owned and partly privately-owned it is best 
to allgw the ordinary licence fees, fuel taxes 
etc. apply in full to all equally so that 
proper costings of the service may be made 
and the proper amount of revenue allocated 
to road maintenance etc. 

Overloading 
It is not exactly unknown for maximum 
load limits to be exceeded illegally in prac- 
tice and there is a temptation for the ad- 
ministrator to turn a blind eye. 
(a) to avoid the unpopularity that law (and 
Particularly tax law) enforcement common- 
ly brings, 
(b) in the belief that it represents an eco- 
nomic saving (e.g., in time and wage costs) 
if a vehicle is allowed to overload and thus 
make one journey instead of two suffice for 
a particular job. 
Both assumptions are often fal‘se, because 
a firm (as distinct from a fanatical) ad- 
ministrator gains more respect in the long 
run. If overloading (which means loading 
beyond the limits of safety, and of the 
capacity of the road surface) is permitted, 
the apparent short-perm gain may be far 
outweighed by the vastly greater cost to 
Government of ultimately wrestructuring 
roads that would have lasted several more 
years with careful and legal use. 

(to be continued) 
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DEVELOPMENTS iiN L'INTE-RNATI'ONAL TAX LAW" 

IKELAND 
White Paper Proposals for Corporation Tax 

[CHAPTER.%* 
CAPITAL ALLOWANGES, LOSSES AND COMPANY RECONSTRUCTIONS‘ 
CAPITAL ALLOWANCES 

Nature of capital allowance: 
62. Capital allowances are allowances pro- 
vided in the income tax code for the de- 
preciation of Certain business assets. Theée 
assets are mainly machinery and plant and 
industrial buildings. The allowances fall 

into three broad categories as follows: e.— 
(4) Initial allowances in the nature of. 

accelerated depreciation which are given 'at 
the following rates in respect of capital 
expenditure on —— 
the provision of new machinery and 
plant (other than road vehicles) and 
ships, whether new or secondhand . 100% 
the cbnstruction of industrial build- 
ings . . . . . 

the construction of hotels, holiday
' 

camps, market garden buildings and 
registered holiday cottages 10% 
(b) Annual alloWances in the nature of 
depreciation on machinery and Plant, in, 

dustrial buildings and hotels, holiday 
camps, etc, which até granted while the 
assets are in use‘ for the Purposes of the 
biwinessIThe rates are— 
new machinery and 
plant (other than road 
vehicles) acquired on 
or after April 1, 1968 10%, 121/272, or 

25% depending on 
the life of the asset 

other machinery and 
plant (excluding road 

m% 
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Vehicles) . . . . no fixed rafes. 

Allowances based' 
on life of‘ asset. 

road vehicles . 20% 
industrial buildings . 2% 
hotels, holiday camps, 
etc. . 10% 
(c) Balancing allowances which ate'lgiven 
when (the assets are put out of use and

‘ 

there is a deficiency in the amount of the 
capital alléwances granted after account is 
taken of any proceeds arising on the dis- 

posal of the assets. (On the other hand,- a 
balancing charge is made when the Capital 
allowances granted exceed the cost of the _ 

assets when account is taken of any pro- 
ceeds from their disposal.) 
63. A form of “free depreciation”, that is, 
such increase in the annual allowances 
mentioned at (b) in the preceding para- 
graph as the company may claim, is allow- 
able in respect of (new machinery and plant 
(other than road vehicles). 
64. The general rule is that the total capital 
allowancés are limited to the difference 
between the capital expenditure on the asset

‘ 

and the amount received when it is sold or , 

otherwise put out of use. An exception. 
to this rule is the investment allowance in 

* We are reprinting only part of the White 
Paper Proposals in this issue of ’the Bullgtin. 
Chapter 2 — General Scheme of the Preposed 
Corporation Tax appeared in the January, 1975, 
Bulletin, Vol. XXIX, No. 1, pages 33-40. 
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' respect of expenditure on new machinery 
and Plant (other than road vehicles) pro- 
vided for use in designated areés which, 
broadly speaking, are located in the western 
part of the State. The allowance is at the 
rate of 20% of the expenditure and, as it 
is not treated as diminishing the cost of the 
machinery or plant for purposes of the 
initial and annual allowances, the total 

, capital allowances may amount to 120% of 
' the expenditure. 

Prement treatment of capital allowance: 
65. _The present scheme of capital allow- 
ances is part of the income tax code and 
was designed Primarily for .the purposes of 
that tax. A separate scheme was not de- 
signed for corporation profits tax and 
capital allowances for the purposes of that 
tax are based on amounts which have been 
calculated for income tax purposes. 
66. For income tax Purposes, an initial 
allowance fon» a year of assessment in re- 
spect of an asset is calculated on the amount 
of the capital expenditure incurred during 

. the basis period for that year of assessment. 
An, annual allowance for a year of assess- 
ment is generally made if the asset is in 
use at the end of the basis period for “the 
year of assessment. However, in :the case of 
machinery and plant an annual allowance 

I 

can be claimed in respect of an asset 
brought into use during a year "of assew 
ment even though it was not acquired until 
‘after the end of the basis' period for :the 
year of assessment. 

Example 5 
The annual accounts of an established trad- 
ing company are made up to September 30. 

I 

During the year to September 30, 1973, it 
acquired new machinery costing £10,000 
which was brought into use on July 1, 1973. 
The company decides not to claim initial 
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allowance. In the normal course the capital 
allowances for income tax purposes would 
be as follows:— 
Year of assessment 1974-75 -— an- 
nual allowance at, say, 10% of 
£10,000 . . . 

I 
. £1,000 

However, the company may claim for the 
year of assessment 1973-74 ei-t'her 
(4) an annual allowance at 110% of 
£10,000 for the period from July 1, 1973, 
to April 5, 1974, that is 3/4ths of £1,000 
(or £750). In that event the annual allow- 
ancqfor the year 1974-75 would be 10% 
of £9,250 (or £925); or

‘ 

(5) free depreciation up to £10,000. If 
the full £10,000 is claimed, there would be 
no capital allowance for 1974-75 or subse 
quent years. 
67. For purposes of corporation profits tax 
the deductions by way of capital allowances 
are based on amounts which have been cal- 
culated for years of assessment for income 
tax purposes and it is usually necessary to 
apportion these allowances on a time basis 
to arrive at the amounts appropriate to the 
accounting period. 

Example 6 
The annual accounts of an established trad- 
ing company are made up .to September 50. 
Assuming the following [total capital allow- 
ances for income tax Purposes— 

:6 

Year of assessment 1972-73 (based 
on annual accounts to September 
30,1971) . . . . . .. 
Year of assessment 1973-74 (based 
on annual accounts to September 
30,1972) . . . . . .. 
Year of assessment 1974-75 (based. 
on annual accounts to September 
so, 1973) . 15,000 
the deduction for capital allowances in com- 
puting the corporation profits tax liability 

6,000 

10,000 
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for the twelve months -to September 30, 
1973, would ‘be 6/12ths of £6,000 plus 
6/12ths of £10,000, namely; a total of 
£8,000; On the other hand, the Capital 
allowances for income tax purposes for the 
year 1974-75 based on thefsame accounting 
period would be £15,000. 
This anomaly would disappear under the 
proposed new system of corporation tax. 

Proposed treatment of capital allowance; 
under new Jystem ' 

68‘. The general scheme of capital allow- 
ances and balancing charges embodied in 
the existing income tax code would be in- 
corporated with suitable adaptations in :the 
new system of corporation tax. This would 
be done in such a way that there would be 
continuity between the basis on 'which 
allowances are now given for income tax 
and the basis on which they would be given 
for the Proposed corporation tax. The prob- 
lems in this field which would arise‘on the 
transition from corporation profits tax to 
corporation tax are deal-t with in Chapter 
12. For [the purpose of corporation tax 
capital allowances would be deducted in 
computing profits and balancing charges 
would 'be treated as receipts: In computing 
the profits of an accounting period deduc- 
tions in respect of initial allowances .would 
be given by reference to the capital ex- 
penditure incurred in the accounting period. 
Similarly, balancing allowances and bal- 
ancing charges would be computed for an 
accountingperiod by reference t9 any sums 
received on the disposal of assets during the 
accounting period. Deductions by Way of 
annual alloWances would be made for an 
accounting period in respect of assets in use 
at the ,end of the accounting Period. If an 
asset purchased during the accounting 
period is disposed of before the end of the 
accOunting period, a balancing allowance or 
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charge may be required to- adjust the initial 
allowance granted in respect of the ex- 

penditure.
' 

Example '7
V 

The annual accounts of an established trad- 
ing company are made up to September 30. 
During the year to September 30, 1976, it 

acquires new machinery costing £10,000 
which is brought into use on July 1, I976._ 
In the ordinary course the Capital allow- 
ances to be deducted in computing §he 
Profits for purposes of corporation tax for 
the accounting Period to September 30, 
1976, Would be -—— a 

‘ 

£-

~ 
Initial allowance at an assumed rate ' 

of 60% of £10,000 . 6,000 
Annual allowance at an assumed 
rate of 10%; of £10,000 .. 15000 

Total deduction . 7,000 

If, h0wever, the machinery. proved unsuit- 
ablge and was sold on‘ August 31, 1976, for 
£8,000 the deduction for Capital Allowances 
would be .—

~ f. 

Iriitial allowance ; 6,000 
Annual allowance Nil; 

Total deductior; . 6,000 

The written-down value of the machinery 
at the date of sale would accordingly be 
£4,000 (£10,000 minus £6,000). As,the 
machinery was sold for £8,000 there wo'uld. 
be a balancing Charge of £4,000 which 
would be included as a trading receipt of 
the accounting period. The net dedpction 
for the accounting Period would therefore 
be £2,000, that is, the initial allowance of 
£6,000 less the balancing charge of £4,000. 

69. As capital allowances WOuld be de- 
ducted in computing trading ,prpfits or 
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losses, the new system would not require 
the complex Provisions of the income tax 
code under which capital allowances are 
separately carried forward to subsequent ' 

years or utilised to create or augment 2.1055. 

LOSSES 

Prexent treatment of Zone: 
70. For income tax purposes a trading loss 
may be carried forward and set against 
subsequent Profits of the same utrade. Alter- 
natively, a trading loss may .be set against 
the statutory income (normally the income 
of the preceding year) of the year in which 
the loss is inéurred and repayment claimed 
accordingly. Any unallov’ved balance of «the 
loss may be carried forward and set against 
subsequent profitsof the same trade. Where 
two or mOre trades are carried on, a loss 
sustained in one trade may be set against 
the profits of the other trades. Where a 
tradé ceases and .a- 1035 ("terminal loss”) is 
sustained in the last twelve months of 
trading, the unallowed portion of the loss 
may be carried back and set against the 
profits of the trade for the previous three 
years. 
71. For corporation profits tax purposes, 
the profit or loss of an accounting period is 
cOmputed as one amount Without regard [to 
_‘the Several Sources of income. If the result 
is a loss; it is carried forward and deducted 
from the profits of succeeding accounting 
periods. 

Proposed treatment of Zone: under 
néw Jyxtem 
72. For corporation tax purposes losses 
would be computed in .the same way as 
profits. A loss sustained in an accounting 
period would-be carried forward and set 
against income from the same sourCe for 

"subsequent accounting periods. At the 
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option of fthecompany, a trading loss would 
be set against other income, of the account- 
ing period in which the loss was sustained 
and, so as not [to deprive a company of a 
form of relief now available, against any 
income of the immediately preceding ac- 
counting period. Any unallowed balance of 
the loss would, as now, :be carried forward 
against subséquent profits of the .trade in 
which the loss was sustained. Where a 1055 
was sustained in the final twelve months of 
a trade, any portion of the loss which had 
not been allowed would be carried back and 
set against profits of the trade for the 
previous three years. 

Losses created by charge: 
73. For income tax purposes, certain 
charges on income such as patent royalties 
and annuities are not deductible in com- 
puting income .but the payer secures relief 
by deducting income tax on making pay- 
ment of the charges. Where the charges 
exceed the payer’s total income, the excess 
up to the amount wholly and exclusively 
paid for the purpoges of a tfade, may be 
treated as a loss and carried forward against 
subsequent Profits of the trade. 
74. Under the new system, charges on in- 
come would not be deducted in computing , 

income from the several sources but would, 
as explained in paragraph 41, be allowed as 
deductions in computing the corporation 
tax assessment for .the accounting period in 
which the charges were Paid. Where .the 
charges exceeded the aggregate income 
from the several sources, the excess up -to 
the amount paid Wholly and exclusively for 
the purposes of the company’s trade would 
be treated as a loss and set against subse- 
quent profits of the trade. If .the- excess 
occurred 'in the final year of a trade, it 

would be available for the terminal loss 
relief mentioned in paragraph 72.‘ 
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. CONTINUITY OF CERTAIN ALLOWANCESV ON COMPANY RECONSTRUCTIONS 

Exixtin g practice . 

'75. Capitalfilloqces and unrelieved losses 
cannot under the existing tax law be carried 
over from a company Which has ceased to 
(fatty on. a- trade .to another company which 
takes over .the trade. In practice, however, 
the garry—over of _capital allowances and 
relief for losses is allowed by‘ concession 
Where there is substantial identity in’ the 
ownership of the trade before and after the 
transfer.

‘ 

Propoyed treatment 
76. Under the new system it would be pro- 
vided that where a trade, or part of a trade, 

was transferred from one company to an; 
other without a significant Change in the 
underlying ownership, the company suc- 
ceeding ‘tb the {trade (or part of the trade),

\ 

would acquirenthe rights of the Pgedecesson 
.to -the carry forward of losses and capital 
allowances and would assume the Same 
obligations for balancing charges. Thc' 
transfer of the trade would not give rise -to 
any balancing allowance or balancing 
charge. r 

77. This continuity treatment Wheye there, 
is a succession to a‘ trade without a. change 
of ownership‘would be limited to losses arid 
capital allowances and in all other respects 
the existing tax law would apply to the 
computation of the profits or losses of each 
of the companies. 

[CHAPTER 81* 

TAXATION RELIEFS AS INCENTIVES TO ENCOURAGE 
INDUSTRIAL DEVELOPMENT 

NATURE OF TAX INCENTIVE RELIEFS 
113. The special tax measures adopted to 
encourage industrial development in Ire- 
land were descfibed in Chapter 4 of the 
first White Paper: The practical application 
of these (measures under the existing ‘law 
and as Proposed under the new corporation 
tax are set out in this chapter. 
114. The principal reliefs are 
(4) export sales relief; 
([7) “Shannon” relief; 
(a) mining relief (a-t present being amend? 

ed) 
(:1) the 20% relief given to shareholders 

in certain manufacturing and other 
companies. 

The reliefs mentioned at (a), (b) and (5") 
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are given only to companies, and they are 
obliged to pass on the relief to shareholders 
when Paying dividends Out of relieved 
profits. The relief under head (21) is given, 
not to companies, but to shareholders who 
are individuals. 
115; The following Paragraphs indicate 
briefly how these reliefs operate: 

(:2) Export sales relief 
The profits of a company from new or in- 
creased exports of goods manufactlilred‘ in 
the State are exempted from income tax and 
corporation profits tax for a period of up 
to fifteen consecutive years, and thereafter 
on a gradually reducing basis fin: a further 
period of up to five years. The reduced} 
rates are 80% for the first of these five 
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years and 65%, 50%, 35% and 15% for 
the second, third, fourth and fifth ’yfiars 

respectively. Increased exports are increases 
in export sales compared with export sales 
in a standard period. As these Provisions 
will not expire until April 5, 1990, the full 
relief will be available for the entire fifteen 
year period to a company which commences 
exporting on’ or before April 5, 1975. 
The expression “manufactured gobds” in! 
cludes such products as cultivated mush- 
rooms; fish Produced on a fish farm, and 
books and greeting cards exported by a 
publisher (even though not printed by 
him). The relief also applies to the con- 
struction and repair of ships on home or 
foreign account, certain design and Plan- 
ning services in connection with engineer- 
ing works executed abroad and to the Pro~ 
cessing of materials belonging to a non- 
resident and exported after processing. The 
exemption consists of a reduction of the 
company’s tax liability by an amount which 
bears the same proportion to the total tax 
on its trading profits as the company’s qua- 
lified export sales bears to its total sales. 

([9) - Shannon relief 
Profits earned by companies from certain 
export trading and servicihg operations 
carried on within the customs-free area of 
Shannon Airport are Completely exempt 
from income tax and corporation profits tax 
up to April 5, 1990. 
These two reliefs are broadly similar in 
character in that they have been provided 
foi: the purpose of encouiaging industrial 
d6velopment through the growth of ex- 
ports. ,The Shannon relief was designedto 
promote the use of Shannon Airport as an 
industrial and service centre and to increase 
traffic through the airport. It.differs from 
the export sales relief in that it affdrds 
complete ex'emption from tax up to April 5, 
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1990‘, for all export Profits and Places 
greater emphasis on the development of 
export-oriented service industries. 

(6) Mining relief _ 

The Government announced on September 
25, 1973, that it had been decided that the 
twenty-year tax exemption which had been 
provided in relation to the mining of non- 
bedded minerals would be withdrawn and 
be replaced by an alternative system of 
taxatidn allowances. Details of the alter- 

native system of allowances‘ were an- 
nounced on October 19, 1973. The new 
system would provide for: 

.

I 

(i) deductions for prospecting, explora- 
tion and development expenditure as 
it is incurred; 

(ii) special deductions for depreciation of 
machinery and plant; 

(iii) special provision for companies already 
in production. 

There would be special relief for marginal 
mines. ‘ 

The new system of- allowances would come 
into operation from April, 1974 — from 
which date the twenty-year .tax exemption 
would be withdrawn. The new system- 
would be carried into the proposed cor— 
poration tax. Shareholdens’ dividends would 
carry, the normal tax credit. 

‘

. 

DEDUCTION OF INCOME TAX FROM 
DIVIDENDS OF A COMPANY - 

QUALIFYING FOR THE INCENTIVE 
RELIEFS 

Export mlex relief 
116. The general proviéion‘s governing the 
deduction of income. tax from dividends 
described in paragraph 7 are modified in 
rthe 'case of dividends which are paid by 
companies out of profits qualifying in 
whole or in part for export sales yelief. In 
the case of dividends which are paid by' a 
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company out of profits which have enjoyed 
total or partial income tax exemption by 
reason of this relief the, company may not 
deduct any income tax if the profits have 
been Wholly exempted, and where the, 

profits out of which the dividends are paid 
are Partially relieved, income tax may be 
deducted only at a proportionately reduced 
rate. Accordingly, the benefit of the relief 
is passed on to the shareholders when 
dividends are paid. The company retains the 
benefit of the part of :the relief referable to 
undistributed profits. (There is no corre- 
spOnding provision for a deduction from 
dividends in respect of corporation profits 
tax, and the full benefit of the, relief from 
that‘tax remains with the company.) For 
sur-tax purposes the relief is given to an 
individual by including in his total income 
only the gross dividend reduced in? propor- 
tion to the rate of relief granted to the 
company as shown in Example 10 in Para- 
graph 123. 

S/mmwn relief 
117. In the case of Shanhon relief a some— 
what different position applies. Where, as 
is normally the case, fiche whole of the 
profits are exempt-under that relief, the 
company does not bear any tax and accord- 
ingly may not make any deduction from the 
dividend which is disregarded for all the 
purposes of the Income Tax Acts. This 
means that the dividend is not included in 
calculating total income, and is exempt 
from sur-tax‘in the hands of an individual 
recipient. Where a dividend'is paid Partly 
out of Profits exempted under ‘ Shannon 
relief and partly out of other Profits liable 
to tax, the dividend is treated as twb sepa- 
rate dividends paid respectively out of the 
exempt and non-exempt Profits as shown by 
Example 11 in paragraph 124. The separate 
dividend which is paid out of the exempt 
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Profits is not deemed to be income for tax 
purposes. The other separate dividend, paid' 
out of taxed Profits, is treated in the same 
way as a “:taxed dividend”, in the manner 
described in paragraph 7'. 

Dividends paid to companiey 
118. The principle of deducting income 
tax at a reduced rate (as in the case of 
export sales relief) or of making no deduc- 
tion (as usually happens for Shannon re- 
lief) applies also where the dividend is paid 
to a company. The recipient company must 
itself deduct income. tax at a, proportion- 
ately reduced rate when it pays a dividend 
out of income which includes dividends 
paid to it out of relieved export profits. A 
company which Pays a dividend out of in- 
come which includes dividends from re- 

lieved Shannon profits may not deduct in- 
come ‘tax from that portion of the dividend 
which is paid out of such exempted divi- 
dends.

' 

TREATMENT OF DIVIDENDS UNDER 
PROPOSED CORPORATION TAX 
119. Under the proposed corporation tax, 
when a dividend is paid out of profits 
charged to that taxflm element of the tax 
would be imputed to the shareholder, on a 
basis which would produce the same result 
as at present. As indicated in paragraph 7, 
at Present a. dividend payment of £65 is 

treated for tax purposes as a gross dividend ‘ 

of £100, from which income ta'x £35 (@ 
35%) has been deducted. In this way 35% 
of the gross dividend of £100; or 7/13ths 
of the actual dividend of £65, is credited to 
the shareholder." Under the proposed cor- 
poration tax and assuming a tax credit 
equivalent to the present standard rate of 
income tax of 35 %, a shareholder receiving 
a dividend of £65 out of profits charged -to 
corporation .tax, would be entitled to a “tax 
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Credit” of £35 or 7/13ths’ of the amount of 
the dividend. Thus the tax position of the 
éhareholder would be unchanged. 
120. Where, however, a company’s cor- 
poration tax liability Would be reduced by 
reason of export sales relief, the amount of 
the .tax Credit referable to a dividend paid 
out of relieved profits would be reduced 
in proportion to the. rate of the relief pro- 
ducing the same result as at present — see 
Example 10 in paragraph 123. 
121. Under the proposed corporation tax, 
dividends paid out of profits from exempt- 
ed trading operations at Shannon Airport 
would not carry a tax credit and would not 
be regarded as income of the recipient for 
income tax, sur-tax or corporation tax pur- 
poses. A dividend paid out of profits which 
would be partly exempt and partly liable to 
corporation tax would; as heretofore, be 
treated “as two dividends paid out of the 
non-exempt and exempt profits respec- 
tively. The portion of the dividend treated 
as paid out of the exempt profits would not 
carry a tax credit and would not be regard— 
ed as income in the hands of the recipient. 
The portion of the dividend treated as Paid 
out ‘of non-exempt profits would carry the 
normal‘tax credit, and the aggregate of that 
portion of the dividend and the relevant tax 
credit would be the amount of the share- 
holder’s income for income tax and sur-tax 
purposes. 

EXAMPLES ILLUSTRATING THAT THE AMOUNT OF INCENTIVE RELIEFS
V WOULD BE UNAFFECTED BY THE 

CHANGEOVER 
122. Paragraphs 125 and 124 illustrate, 
:With examples, that the treatment of divi- 
dends to which the incentive reliefs apply 
would be imported into the proposed cor- 
Poration tax so as to achieve the Same 
results. 
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Export Sale: Relief 

Example 10 
PreJent poxz'tz'on 
123. A trading company with no other in- 
come has qualifying export sales amounting 
to 25% of its total sales. Accordingly on 
the basis of a standard rate of income tax 
of 35% it is entitled to deduct ‘tax at a rate 
of 26-25% (Le. 75% of 35%) from a 
dividend. A dividend of £65 Paid by the 
company out of Profits is therefore equiva- 
lent to a gross dividend of £8844 from 
which income tax at 26-25% 'amounting to 
£2314 has been deducted. For sur-tax pur- 
poses only 75% of the dividend of 1388-14, 
that is, £6610, is included in the total in- 
come. ‘ 

Poxz'zfz'on under propoxed corporation tax 
Under the new system the shareholder’s in- 
come for income tax purposes in this ex- 
ample would be £88.14, that is, the sum of 
the dividend of £65 and the tax credit of 
£2314. The amount of the tax credit would 
be calculated as follows:— 

26-25 
£65 x . 

73-75 
Where £65 is the amount of the dividend, 
26-25 (the numerator) is the standard rate 
of income tax reduced in the same Propor- 
tion as the company’s liability to corpora- 
tion tax is reduced by the allowance of 
export sales relief and 73-75 (the de- 
nominator) is the excess of 100 over the 
numerator. If the shareholder were not 
liable to income tax on his total income he_ 
would‘ be entitled to payment; of the tax 
credit of £2314. If the shareholder were 
liable to income tax but not to sur—fax, he 
would not be liable for any further tax on 
the dividend. If, however, the shareholder 
were liable -to sur-tax his income from the

~ 

Bulletin Vol. XXIX, July/juillet no. 7, 1975



z x ‘ 

DEVELOPMENTS IN INTERNATIONAL TAX LAW 

dividend would be calculated as follows: 
Aggregate of dividend (£65) and

~ 
tax credit (£2344) . £388.14 - 

Standard rate of income tax (say 
35%) as reduced by reference to 
export sales‘ relief 26-25% 
Income for sur-tax purposes 

26-25 
£88-14x ' 

. £6610 
35 

Shannon Relief 

Example 11 
Present position 
124. A company’s income for the account- 
ing period ti) September 30, 1973, is: -— 
Exempt Ihcome 
Profits from exempted trading £ 
operations at Shannon Airport . . 60,000 
Tamed I mama £_ £ 
Rents, etc. . 40,000 
Len income tax and cor- 
poration Profits tax 19,728 20,272 ~~ 
Income available for distribution . 80,272 
On January 1, 1974, the company pays a 
net dividend of, say, £40,000 dut of this in- 
Come. ‘

‘ 

This dividend ‘is treated as two separate 
dividends, namely,~~ ~ 
Paid out of exempt income —- £ 

60,000 
£40,000 x . . 29,898 

80,272 
Paid out of taxed income -— 

20,272 
£40,000x ' 

. . 10,102 
80,272 

Total dividend . . 40,000 
The net dividend of £40,000 censists of 
£29,898 paid out of exempt income which 
is disregarded for tax purposes in the hands 
of the shareholders, and £10,102 paid out 
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of taxed income which in their hafids is- 
equivalent to a gross dividend of £15,542. 
less income tax at 35%, £5,440. ACcord= 
ingly a shareholder who receiVes a net divi- 
dend of £100 will be regarded as having 

, 
15,542 

received a gross amount of £ ' gx 100 
40,000 

or £3885 less income tax at 55%, flat-6,0 
which equals £25-25‘ net.

~ 
Poxition under propoxed‘ cwpomtz'on tax 3 

A company’s income for the ac‘counting 7 

period to September 30, 1975‘, is: —-— 
Exempt income 
Profits from exempted £ 
trading operations at 
Shannon Airport 60,000 
Tamed income £ 
Rents, etc. . 40,000 
Les: corporation tax, say, 
at 50% 20,000. 20,000 ~~ 
Income available for dis; 
tribution' . . . 80,000 
On January 1, 1976, the company Pays a 
divideniof, say £40,000 out of this. in- 

come. 
This dividend would be 'treated- as two? 
separate dividends, namely,~~ 
Paid out of exempt income — £ 

60,000- 
£40,000 x . 

" 30,000 . 

80,000
_ 

Paid out of taxed income — 
20,000

, 

£40,000 x ‘ 10,000
7 

80,000 ~ 
Total dividend . . ‘. 40,000 
The amount of £30,000 which would not 
be regarded as income in the hands of the 
shareholders would not carry a tax credit. 
The amount of £10,000 which would be 
regarded as‘ income in‘ the hands of the 
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IRELAND: WHITE PAPER PROPOSALS CORPORATION TAX 

shargholders would carry a tax credit. The 
amount of the tax credit on a basis assumed 
to be equivalent :to the Present standard 
rate of income tax of 35% would be 
7/13ths of £10,000 equal to £5,385. Ac- 
cOrdine a shareholder who receives a 
dividend of £100 would for tax Purposes 
be regarded as having received a dividend 

10,000~ of £ 
40,000 

a tax credit of £1346. It will be seen that 
the tax position of a shareholder would be 
Approximately the same as under the pre- 
Sent system as set out in this example. The 
slight discrepancy between the figures is 

attributable to the fact that at present the 
maximum combined rate of income tax and 
corporation profits tax is marginally less 
than the corporation tax rate of 50% 
assumed in the example. ' 

x 100 or £25 which would carry 

DURATION OF THE INCENTIVE RELIEFS 
125. The period of entitlement to the tax 
incentive reliefs under the existing two- 
tieEed system would in no Way be shortened 
by the changeover to .a single corporation 
tax, so that an eligible company would not 
lose any relief as_a result of the change. 

TAX RELIEF FOR IRISH INVESTORS 
IN IRISH COMPANIES 

126. An individual who is resident in the 
State and who is the beneficial owner of 
shares or securities in a resident Irish com- 
pany which complies with certain con- 
ditions is entitled to claim, for ihCOm'e tax 
and sur-tax purposes, to have the dividends 
and interest' from the shares or securities' 

abated by 20%. The relief applies mainly 
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to manufacturing companies. It was intro- 
duced in 1932 .to encourage private in- 
vestors to support the industrial develop- 
ment programme by subscribing to new 
capital issues made by public companies. 
The relief wgs subsequently extended to 
apply to the PIG-1932 securities of manu- 
facturing companies and -to “bonus” and 
“rights” issues of shares. The following 
example shows how the relief operates: —— 

Example 12 

Prawn; poxz'tz'on 
Income tax 
The total income of an individual taxpayer 
includes a dividend of £65 net after deduc- 
tion of income tax. At a standard rate of 
income tax of 35% this represents a gross 
dividend of £100, from which £55 income 
tax has been deducted. If the dividend qua- 
lifies for the 20% relief, the taxpayer is 

entitled to a repayment of :67, that is, 20% 
of the tax applicable, or if he so wishes, it 
may be set off against his liability to tax 
on other income. ' 

Sur-tax 
For sut-tax purposes only 80% of the gross 
dividend of £100, that is, £80, is included 
in his total income. 

Propoxed treatment under corporation tax 
Under the proposed corporation tax system, 
the shareholder’s relief would be given in 
the case of income tax by way of a repay- 
ment or set-off equivalent to 20% of the 
tax credit attributable to the dividend, and 
in the case of sur-tax by including in the 
total income only 80% of the‘aggregate of 
the dividend and the tax firedit thereby 
achieving the same result as under_the pre- 
sent system.

' 
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CANADA 
Permanent Establishment of a Corporation in,a Province and of a . 

Foreign Enterprise in Canada* 

1. Regulation 402 gives the rules under 
which a corpofation is entitled to the fed- 
eral tax credit provided by section 124 of 
the Act; To qualify for the credit the cor- 
poration must have a permanent establish- 
ment in 'a provinc'e. This bulletin outlines 
the main criteria for a “permanent estab- 
lishment” as defined in Regulation 400(2). 
2. The principles set out below concerning 

~ a permanent establishment in a province are 
applicable to a foreign enterprise in 
Canada, 'subject to any special provisions 
where a tax treaty exists. 
3. An establishment in a province is not a 
“pe'rmarient establishment” as contemplated 
in the Regulations unless a business is con- 
nected with it. Ownership by the corpéra- 
tion of a farm, timberland, faétory, or a 
woi‘kshop does not constitute a permanent 
establishment unless it is used in the cor- 
poration’s business. The term “permanent 
establishment” is not limited to the exam- 
ples in the Regulations. Despite the use of 
the word “permanent”, the length Of time 
that a fixed place of business or substantial 
equipment is used is not the major con- 
sideration in .establishing permanency. 
“Fixed” in the term “fixed place of busi- 
ness” does not necessarily mean existing for 
a long time or in a durable building. A 
temporary field office on a construction site 
could be a fixed place of business. Apart 
from the traditional concept of a fixed 
place of business (the place of manage- 
ment, deliberation, negotiation, trans- 
action) a Permanent establishment can be 
the place of production, processing, storage, 
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distribution, or any other facility used in a 
business. - 

4. An employee or agent of a corporation 
who is established in a province, and not 
merely passing through as a travelling sales- 
man or buyer, could constitute a permanent 
establishment if:

' 

(a) he is a duly accredited agent who 11215,, 
and habitually exercises, authority to 
act on behalf of the corporatiOn and; 
conclude contracts binding the cora 

poration; - 

' ' 

he is bound by an Employment con- ‘ 

tract, works under the_ direction and 
control of the corporation and reCeives 
a salary for his services. An employ? 
ment contract is presumed if the ad- 
ministrative expenses of an agent, in 
particular the rent of Premises, are 
paid by the corporation; or 

(c) he is in possession for sale purposes of 
a depot or stock of goods belonging to 
the corporation. The orders may be 
received directly from the corporation 
or may come from the customers them- 
selves. These orders must be “regu- 
larly”, filled from the stock of goods, 
meaning that they must be filled re- 

peatedly according to an established 
pattern rather than occasionally in un- 
usual circumstances. 

5. A corporation does not have a perma- 
nent establishment in a province Where it 
merely: 

(b) 

* Interpretation Bulletin, Sept. 16, 1974. 
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(a) 

‘ 

(b) 

TC‘C) 

pd)- 
'

\ 

(e) 

conducts ifs business "through ah in— 
dependent agent such as a Commission 
agent or a broker, who acts on his 
OWE, s‘erves.one OI.‘ more Corporations, 
maintains his own office under his 
own Control at his own expense and 
receives a‘normal‘ rate of commission 
for his services;

, 

maintains an offic'e solely for the put- 
chase of merchandise, although a plant 
maintained, where necessary; to pro- 
cess .to some extent theA goods or 
megchandise purchased (eg, to prevent 
de‘tefioration)’ is a permanent estab- 
lishment; ' 

maintains a stock of goods in a public 
warehouse, since “warehouse” in 
Regulation 400(2) implies some con- 
trol of ownership and is not a per- 
manent esfablishment if it belongs to 
another. perSon subject only :to direc- 
tions from the corporation; 
places,- on,‘ consignment .to, or has sold 
to, an independent agent, a. stock of 
gOOds which he uses to fill orders he 
has accepted on his own or the cor- 
poration’s behalf ;. 
plates on consignment to a customer a 
stock (if goods for Purchase as he him- 
self needs them or to fill orders for 
his own, customers; or 

— ‘2'92‘
, 

(f) transacts all its businessgin', a Pgovince 
thxough mail order and catalogue 
sales. - 

6. A corporation’s use of substantial equip- 
ment .or machinery in. a Particular place in 
a province constitutes a permanent estab-v 

lishment. The corporation need not own 
the equipment. “Use” here means the use 
far the purpbse “f0: which "it was created; 
The display or demonstration of equipment 
by an agent is not a use as-contcmplated in 
the Regulations. The expression 
stanfial equipment or machinery” must be 
considered within the context of the ,cor- 
poration‘s business and is not restricted £0 a 
size criterion.

' 

7. A corporation’s subsidiary in a Province 
0;: a subsidiary engaged in trade or busi- 
ness in ‘a province is not in itself a per- 
manent establishinent. A subsidiary is a 
form of business organization but not a

' 

fixed Place of business as contemplated by 
the Regulations, However,- a . subsidiary 
Whichacts as a dependent agent,‘ as already 
destribed in paragraph 4, is viewed as a 
permanent establishment of the corporation 
in respect of those activities. 
8. A foféign entegprise is taxable on the 
revenue attributable to its permanent 'estab- 
lishment in Canada eVen though it may all 
be received and disposed of outside Canada. 

(4 sub- ' 
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FRANCE 
Imposition desquartiers [généraux eur'opéens des sociétés étrangéres‘*‘ 

Les grandés entreprises '21 vocation inter- 
nationale implantées dans de nombreux 
pays, notamment européens, sont amenées '21 

coordonner les activités des différents 
é'tablissements qu’elles c'ontr61ent et '21 in- 
staller un quartier général couvrant chacun 
diverses régions du globe. 
Des difficultés d’Ordre Pratique étant ap- 
Parues dans les régles d’imposit‘ion de ces 
quartiers généraux, il a paru nécessaire de 
prévoif une ce‘rtaine harmonisation! des con- 
ditions pratiques de ces régles. 

1. DEFINITION DU QUARTIER GENERAL 
Un quartier général est une installation fi'xé 
appartenant é une entreprise 011 um groups: 
international dont Vle, siége est situé '21 

Hl’étranger, et exergant au seul‘ profit du 
groupe des fonctions de direction, de 
gestion, de coordination ou de contréle, 
dans ‘un secteur géographique déterminé. 
Il résulte de cette définition que: 
21. Le quartier général est directement 
dépendant d’une entreprise ou d’un groupe 
d’entreprises. Juridiquemenf, les rapports 
existant entre le quartier général et l’entre- 
prise dont i1 dépend peuvént revétir divers 
aspects; c’est ainsi que le quartier général 
peut étre constitué sous la forme d’une 
entité juridique autonome (so'ciété de droit 
frangais ou groupement d’intérét écono- 
mique; par exemple) ou au contraire, sous 
la forme d’un simple établissement stable, 
sans personnalité juridique dictincte; 
b. Le quartier général agit exclusivement 
pour le compte des entreprises du groupe. 
En conséquence, si un quartier général four- 
nit 'ses services 2‘1 des entreprises tierces, les 
bénéfices qu’il pourrait en retirer doivent 
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étte soumis 2‘1 l’impét dans les conditibns de 
droit commun; r 

c. L’activité du quartier général ‘cdnsiste en 
la fourniture de prestations demservice, .cor- 
respondant ’21 des fonctions de direction, de, 
gestion, de coordination ou de contréle. 
Sa mission est 'donc fondamentalement 
différénte de celle des unités de produétiOn, 

_ 

d"achat ou d’e’xploitation, qui n’on’t aucun _ V‘ 

pouvoir d’impulsion ou de c00rdination ‘sur 
les autressunités du groupe.

, 

Les quartiers génémux se distinguent égale» 
ment des « bureaux de liaison » -étab1is Par 
des sociétés .étz'angéres' clans certains pays. 
Ces bureaux,‘ dont l’objet exclusif est de 
recueillir des informations, fo'umir des ren- 
seignements, faize de la publicité ou de la 
recherche scientifique pour le compte de 
-sociétés étrangéresQn’on‘t, en effet-,,qu’une 
activité « auxiliaire ou préparatoire» au 
sens des différentes conventions inter- 
nationales. 
d. La compétence du quartier génétal est 
limitée a un secteur géographique déterminé 
(I’Europé de l’Ouest, par ex'empl‘cfi). 115 ng‘ 
peuvent donc Prendre d‘e décisions '21 

l’échelle du groupe tout entier. Ils‘con- 
stituent. en réalité un démembrement du 
siége social du groupe, pour une région du 
monde. 

2. SERVICES COMPETENTS POUR 
L’IMPOSITION DES QUARTIERS 
GENERAUX ETABLIS EN FRANCE 

Afin de remédier aux inco‘nvén-ients 
pouvant résulter dc Ia dispersion des _ser- 

vices assurant l’impOsition de c‘es quartiers 

*9 Note ude l’administration fiscale du 16 février 
1975 (3.0. 15 G-3-75). 
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: 

il a été décidé de confier 2‘1 un seul service 
créé 2‘1 compter de la publication de la pré- 
sente instruction, 1e soin de déterminer 1e 
régime fiscal applicable '2; chaque quartier 
général européen de société étrangére. 
Ce_tte cellule administrative — dénommée 
« Dépajgtement des sociétés étrangéres 2» —— 
sera ’rattachée aux services de la direction 
des Vérification nationales, 9, place Saint- 
Sulpice 21 Paris (66). 
Elle sera chargée en premier lieu de 
l’accueil‘, de l’information et de l’orientation 
des dirigeants étrangers intéressés par l’in- 
stall'ation‘ en France du quartier général 
européen de leur entreprise. 
II lui incombera également, aprés examen 
des d'ossiers des sociétés désirant s’implan- 
ter 1'de fixer, pour chacune d’elle, 1e régime 
fiscal qui sexa applicable, et d’en assurer 
ultérieurement le contréle en liaison avec la 
direction territoriale intéressée. 
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généraux, et dans un souci d’harmonisation, . En revanche, 1a tedue Proprement dite des 
dossiers continuera é. étre assumée dans les 
conditions normales par les directiong terri- 
toriales, tant en ce qui concerne l’établisse— 
ment de l’assiette, qu'e le dépét des décla- 
rations et le paiement de l’impét. 
Dans ces conditions, pour assurer l’appli- 
cation de ces me_sures, Messieurs les direc- 
teilrs voudront bien, Iorsqu’ils seront saisis 
de problémes tenant a la fixation du re’gime 
fiscal applicable 5. un quartier général, se 
mettre en relation avec le département des 
sociétés étrangéres. Les dossiers en cause 
leur seront renvoyés, aprés exploitation, 
accompagnés de toutes explications utiles, 

pour suite £1 dormer. 

1. En ce qui concerne Ies quartiers généraux déjé 
installés, ils continueront é. relever du service 
territorial compétent, é moins que l'entreprise 
intél‘CSSée ou l’Administration fiscale demandent 
£1 ce que leur régime fiscal soit reconsidéré. 
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Studies on Development and Politics 
[Arnold-BeIrgstraesser-lnstifcut, Freiburg/Ed.) 

MW NEEEATMN? 
Franz-Wi[helm Heimer [EdJ 
SOCIAL CHANGE IN ANGOLA 
288 pp. Hard cover, DM 38,—- 
MateriaI-s No. 4/ISBN 3 8039 0071-9

~ 

On the basis of recent empirical research, Portuguese, North American and 
German scholars present studies on processes, preconditions and possibilié 
ties of contemporary social change in Angola. 

Hanf/Dvias/Wolff/Mann 

EDUCATION ET DEVELOPPEMENT AU RWANDA 
232 pages. Relié, DM 36,——

. 

Materials No. 7/ISBN 3 8039 0094-8 
Le but de cette étude est de présen’cer .Ie systéme d'éducation au Rwanda, 
de déter-mxiner 'son réle dans le cadre d'une politique 'vde développement, de 
proposer des vréformes et de fixe-r des bases de ~dépar’c ap‘0ur ‘des projets 
d’assistance é d’éventuels plans de réformes. ' 

André Benoit 
CHANGING THE EDUCATIONAL SYSTEM 
A Colombian Case-Study 
285 pp. Hard cover, DM 38,—— 
Materials No. 8/ISB‘N 3 8039 0095-6 

A Study of educational policy 'in Colombia from 1956-1965. The sociopolitical 
conditioning of education and the internal dynamics of the system. 

Ask for comprehensive information: 
WELTFORUM VERLAG - 8000 MUNICH 19 - HUBERTUSSTHASSE 22 
WESTERN GERMANY 
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BRAZIL 
VESTIGING ALS BEDRIJF IN BRAZILIE. 
by R. Voogd. Fenedex, The Hague, 1974. 28 pp. 
Booklet designed to provide information on the 

" 
legal, taxation, and financial aspects of business 
operations in Brazil. (B 15455) 

CANADA 
CANADIAN INCOME TAX REVISED. 
Butterworth 8: Co., Toronto, 1975. 
Laose-leaf publication consisting of several bind- 
ers and containing material on human tax and 
related provisions, including double taxation 
treaties. Volume 5 (to be issued in 1975): con- 
solidated index and case table; Volume 6 (to be 
issued in 1975): Income Tax Act, rules and 
regulations; Volume 7: interpretation bulletins 
and advanced rulings; Volume 8: information 
circulars, forms, tax treaties, and OECD draft 
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CENTRAL AMERICA 
ALGUNAS CONSIDERACIONES SOBRE LA PRO- 
PUESTA DE LA SIECA EN MATERIA DE ARMO- 
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ESQUEMA QUE CREARA LA COMUNIDAD ECO- 
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by O. Buesco. Facultad Internacional para la 
Ensenanza del Derecho Comparado, Guatemala, 
1975. 14 pp. ‘ 

Some considerations of the present harmonization 
of customs duties and taxes in the Central 
American Common Market. (BR. 15452) 
CONSIDERACIONES SOBRE EL ESTADO ACTUAL 
.DE LA ARMONIZACION TRIBUTARIA EN 
CENTROAMERICA, 
by S. G. Granardos. Facultad Internacional para 
la Ensenanza del Derecho Comparado, Guate- 
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Paper considering the present situation with 
respect to the harmonization of taxes in Central 
American Common Market: Costa Rica, El 
Salvador, Guatemala, Honduras, and Nicaragua. 
(BR. 15453) 
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ZUR FINANZPOLITIK DER EUROP'A'ISCHBN 
GEMEINSCHAFTEN: DARSTELLUNG, KRI'I'IK 
UND REFORMVORSCHLKGE, 
by H. G. Fabritius. Karl-Briuet-Institut des 
Bundes der Steuerzahler e.V.,. Wiesbadenr, 1975. 
93 pp. Heft 30. 
Study which outlines the financial policies of the 
European communities and some recommen- 
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EGYPT 
INVESTITIONEN IN DER ARABISCHEN REPU~ 
BLIK AGYPTEN. 
Bundesstelle ffir Aussenhandelsinformation, 
Cologne, 1975. 55 pp. No. 67, February, 1975. 
Special brochure outlining the investment oppor- 
tunities in Egypt and containing English texts of 
relevant laws, such as Law No. 43 for 1974 on 
the system of Investing Arab and Foreign and 
the Duty-Free Zones. (BR. 10625) 

EUR'OPE 
COMPANY TAXATION IN WESTERN EUROPE; 
8th ed., Bank Mees 8: Hope, Amsterdam, 1975. 
150 pp. ‘ 

Description of various tax systems as they relate 
to corporate profits. The 8th edition covers Bel- 
gium, France, German Federal Republic, Ireland, 
Italy, Luxembourg, the Netherlands, the Nether- 
lands Antilles, Portugal, Spain, Switzerland, and 
the United Kingdom. The law is stated as of 
November 1, 1974. (B 8864/5) 

F R A N C E 
VESTIGING VAN EEN BEDRUP IN FRANKRIJK; 
RECHTSVORMEN, 
:by D. den Hertog. Fenedex, The Hague 1973. 
30 pp. 
Booklet explaining legal entities for the purposes 
of establishing a business in France. (B 8874) 
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Tome I: Taxes sur le chiffre d’affaires, en- 
;egistrement et timbre, fiscalité immobiliére. 
Tome II: Impétsdirects, taXes diverses, impéts 
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plements are issued regularly to keep these two 
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Verlag W. Sachon, Mindelheim,‘ 1974.88 pp. 
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with emphasis on foreign. enterprises. Text of the 
statute (in French) is appended. (B 8844) 

GERMAN FEDERAL REPUBLIC 
ABC FUHRER LOHNSTEUER ; 

3. Auflage, Lieferung 85, December, 1974, 'by 

W, Hartz, J. Meessen, and N. G. Wolf. Verlag 
fiir Wirtschaft und Steuerrecht S‘chéiffer, Stutt- 
gart, 1974. DM 22.50. 
Supplement 85 (111 pages) to the third edition 
of ABC Guide to Wage Tax (1200 pages) up- 
dates the material to 1975. 

BUSINESS OPERATIONS -1N WEST GERMANY, 
by J. Killius. Tax Management, Inc., Washing- 
ton, D‘.C., 1975. 125 pp.

' 

Descriptions of the income, net worth, trade, 
value added, inheritance, and transaction taxes. 
Included are specimens of tax returns, texts of 
relevant double taxation treaties, and other 
related material. (B 8821) 

COMPUTER-GESTUTZTE 
DEN. 
by H. Kiister. IdW Verlag, Diisseldorf, 1974. 
240-pp., ‘DM 45. Band 10. 
Treaties on the audit responsibility and the utili- 
zation of automatic data processing. (B 8885') 
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48 pp., DM 12.80. ‘ 

Guide providing relevant information on the tax 
on real estate governed by the new Land Tax v 

Reform Law and related statutes. (B 8608) 

‘ 1974. 
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ZES; EIN LEITFADEN FUR DIE PRAXIS MIT 
GESETZESTEXT UND EINEUHRUNGSSCHREIBEN 
DES BUNDESMINISTERS DER FINANZEN, 
by B. Runge, K, Ebling, K-H. Baranowski. Ver- 
lagsgesellschaft Recht und Wirtschaft, Heidel- 
berg, 1974. 91 pp., DM 52. 
Explanation of the Foreign Tax Law, followed 
by the official explanatory note thereto and the 
text of the Foreign ,Tax Law 1972, as amended. 
(B 8847) - 

INVESTITIONSZULAGEN ZUR KONJUNKTUR- 
BELEBUNG, I 

by H. Schaumburg. Dr. Peter Deubner Verlag, 
Cologne, 1975. 36 1313., DM 16.50. 
Explanation and text of the statute concerning 
investment premiums to promote economic re- 
vival'. (BR. 8886) 
DIE UBERPRUEBARKEIT VON WIEDERBESCHAF; 
FUNGSWERTEN IM JAHRESABSCHLUSS, 1974, 
by M. Schlappig. IdW Verlag, Dfisseldorf, 1974. 
90 pp., DM 26. Band 9. 
Examination of accounting on replacement cost 
basis, in view of the~EEC Commission directive. 
(‘B 8884) 
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ERBSCHAFTSTEUER- UND SCHENKUNGSTEUER- 
GESETZ‘ KOMMENTAR; 
2nd ed., 'by M. Troll. Verlag Franz Va‘hlen, 
Munich, 1975. 1246 pp, DM 158. 
SecOnd revised edition providing comment on the 
death duties and gift tax law. The text of the 
statute and offiéial explanation thereto are ap- 
pended. (B 8802) 
GESCHENKAUFWENDUNGEN —— BEWIRTUNGS- 
KOSTEN ABC-DARSTELLUNG. 
Dr. Peter Deubner Verlag, Cologne, 1975. 
36 1313., DM 16.50. 

‘ 
Discussions on the expenditures allowed for 
deduction in the computation of taxable income. 
(BR. 8887) 
STEUERBERATER-JAHRBUCH 1974/75; 
zugleich Bericht fiber den 26. Fachkongress der 
Steuerberater der Bundesrepublik Deutschland. 
K61n, 4. bis 6. November 1974. Verlag Dr. Otto 
Schmidt, Cologne, 1975. 452 pp., DM 68. 
Tax Consultant Yearbook 1974/75, contains the 

, proceedings and final report of the 26th Congress 
of Tax Consultants in Germany, held in Cologne, 
November 4-6, 1974. Text of papers and dis- 
cussions are presented and include: “Aktuelle 
Fragen des Steuerrechts und der Steuerpolitik" 
‘by Hans Apel; “Grenz der verdeckten Gewinn- 
ausschiittung" by R. W. Fasold; “Rfic—kstellungen 
im Handels- und Steuerrecht nach gegenwéirtigem 
Recht” by U. Niemann.‘ (B 8843) 

HUNGARY 
‘ ' 

THE COMPARISON OF LAW: 
Selected Essays for the 9th International CongreSS 
of Comparative Law, ed. by Zoltén Péteri. Aka- 
démiai Kiadé, Budapest. 1974. 323 pp. (French/ 
English) 
Compilation of essays {by various Hungarian 
authors dealing with comparative law and reflect- 
ing the development of the science of compara- 
tive law in Hungary. The subject international 
tax law‘ is dealt with by Tibor Nagy: "The 
Socialist Variant of the Multinational Fiscal Law — The Hungarian Case.” (B 8776) 
BUSINESS GUIDE. 
Trade Promotion Secretariat and the Press and 
Information Department of the Hungarian 

' 

Chamber of Commerce, Budapest, 1973. 115 pp. 
Guide designed to offer information to tourists 
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and businessmen from abroad about Hungary's 
economic situation, development, and external 
economic relations. (B 8870) 
UNGARN AUSSENHANDELSRECHT. 
Bundesstelle fiir' Aussenhandelsinformation, 
Cologne, 1974. 42 pp., No. 64, November, 1974. 
Introductory explanation and German Translation 
of the Hungarian Trade Law No. 111/74 and in 
implementing provisions providing such foreign 
activities in Hungary. (BR. 8856) 

INTERNATIONAL 
LES SYSTEMES FISCAUX, 
by P. Belttame. Presses Universitaires de France, 
Paris, 1975. 126 pp. 
This monograph describes the basic principles 
goyeming the different tax systems .of the world 
(i.e., the tax systems of‘ industrialist, developing, 
and socialist countries). (B 8840) 
INTERNATIONAL TAX STRATEGY, 
by M. Edwandes-Ker. In—depth Publishing Ltd., 
Dublin, 1974. 675 pp., $300. 
Loose-leaf publication designed as guide to inter- 
national tax planning for corporations using the 
practical opportunities for avoiding taxes. The 
aim of avoidance is to maximize after tax profits. 
The author emphasizes that the mgthods dis- 
cussed include only those which are _q'uite legal 
and, accordingly, illegal methods employed in 
tax evasion are not included. Written in-a read- 
able and pleasant style, it includes the following 
subjects: overseas trading activities, anti-avoid- 
ance measures, intercompany pricing, fiscal ex- 
port incentives, interfinancial national financing 
strategy, management services, lease holding, 
international mergers, shipping and aircraft 
operations, administrative head office, tax strategy 
for individuals, North Sea oil, off-shore com- 
panies, etc. Eight chapters deal with t'ax havens. 
The book, which will be updated twice a year, 
Contains much information and' is especially 
geared to the needs of those persons who do not 
yet have knowledge in this field. (B 8860) 
BUILDING REGULATIONS IN ECE COUNTRIES. 
United Nations, New York, 1974. 168 pp., $6. 
Report which provides information from 22 Eco- 
nomic Commission for Europe countries on their 
systems of building regulations; the official 
building authorities and other bodies concerned 
with the legislative framework of construction; 
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the means of control and procedures for approval 
of buildings and building products. (B 8926) 
THE FINANCIAL TIMES 
BUSINESS YEARBOOK, 1975; 
4th ed. The Financial Times, Ltd., London, 1975. 
695 pp., £11.00. 
The main aims of this' annual reference book are 
'to provide ‘bUSinessmen throughout the world 
with key information on more than 50 major 
trading countries and to collect in one volume 
essential facts on a representative selection of the 
world’s largest companies. 
New features are the increased attention paid to 
the Middle East in view of the oil crisis and 
related developments, and a. section surveying the 
leading markets of the world. The Companies 
index has also been expanded to facilitate access 

INTERNATIONAL 

‘ to information. 

IFS CONFERENCE ON FISCAL POLICY AND THE 
ENVIRONMENT. 
Institute for Fiscal Studies, London, 1974, 108 
pp., £3.50. No. 11, November, 1974. 
Text of contributions of a conference on Fiscal 
Policy and the Environment arranged by the 
Institute for Fiscal Studies on May 3, 1974. The 
following topics are reprinted: “Some problems 
of Pollution-Charging and Fiscal Policy” by 
Judith Marquandg, “The Scope for Pollution 
Charges" by Norman Lee; “Growth, Resources, 
and Taxation" by J. R. C. Lecomber; “The Need 
for a Large Tax on Energy Consumption” by 
R. S. Scorer; “Fiscal Incentives and the Eco- 
nomics of Waste Recycling: Problems and Limi- 
tations" by David Pearce. (B 8933) 
MULTINATIONAL ENTERPRISES: 
AND MONETARY ASPECTS; 
ed. by J’. S. C. Wilson and C. F. Scheffer. A. W. 
Sijthof International Publishing Co., Leiden, 
1974. 241 pp., f44.oo.

' 

Text of papers presented to the Colloquium held 
at the University of Nottingham in England, 
April, 1973, convened by .the Société Universi- 
taire Européenne de Recherches Financiéres, in- 
cluding opening address and the general report. 
(B 8882) 

FINANCIAL 

IRELAND 
TOLLEY’S REPUBLIC OF IRELAND TAXATION 
1974-75,

' 

by E. L. Harvey. Tolley Publishing Co., Ltd., 
Croydon, 1975. 45 1313., £1.25. 
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A detailed guide to income taxation in Ireland 
updated as of the Finance Act 1974 and includes 
a. summary of the -pr0posed capital gains tax. 
(B8906) 

ITALY 
IVA: IMPRBSA E PROFESSIONISTA, 
by G. Gallo-Orsi and L. J. Celesia. Unioné 
Tipografico-Editxice Torinese, Turin,. 1974. 459 
PP- 
Handbook on the value added tax. Texts of the 
laws and ministerial instructions are appended. 
'The material is current to February, 1974. 
(B 8820)‘ 
LA RIFORMA DELLA IMPOSIZIONE DIRETTA: 
SINTESI COORDINATA DELLE NUOVE NORM}? 
DE MAGGIOR INTERESE. 
Price Waterhouse 8: Co., Milan, 1974. 113 pp. 
Reform of the major direct taxes. (B 8767), 

L U X E M B O U R G 
CORPORATE TAXATION IN LUXEMBOURG, 
'by G. H. Urbin. Comptoir de 1"Edition‘Krippler 
8: Cie, Luxembourg, 1975. 42 pp. Vol. 1, 
Broad outline of practical and technical concepts 
of corporate taxation in Luxembourg. Material is 
current to January 1, 1975. This booklet is in 
English; translation will be made into French 
and 

_ 
German and supplemented by further ' 

editions if necessary. (B 8883) 

THE NETHERLANDS 
SCHEMATISCH OVERZICHT VAN DE NEDER- 
LANDSE BELASTINGEN; - 

9th ed., by J. Doedens. Kluwer, Deventer, 
1975. 4 pp., 1’ 5.50. 
Survey of Dutch taxes, providing most of the 
relevant facts of Dutch taxation as of January 1, 
1975. (BR. 8869, 8902) 
SCHEMATISCH OVERZICHT VAN DE SOCIALB 
VERZEKERINGSWETTEN; ' 

28th ed., by G. F. Fortaniel; and J. J. M. Veraart, 
Kluwer, Deventer, 1975. 15 pp. 
Comparative survey of the social security laws 
as of January 1, 1975. (BR. 8850) 

GREPEN UIT DE HISTORIE VAN DE NEDER- 
LANDSE SUCCESSIEBELASTING, 
'by D. C. Smit. Kluwer, Deventer, 1975. 15 1313., 

f 7.00. ‘ 

Text of speech given March 21, 1975, at the 
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occasion of acceptance of the function of lecture: 
it; tax law 'at the Cathblic University in Nijme- 
gen. The speech deals with some aspects of the 
history of the Dutch interitance tax, (BR. 8916) 

BELASTINGVLUCHT. 
Lustruxhcongres Tilburgse Fiscalistenvereniging 
,,De Smeetskring”, Tilburg, November, 1974. 
52 pp. 
Texts of papers by Prof. A. J. Ridler and Prof. 
R. Anthoine prepared for a one-day conference 
on international tax evasion, held November 28, 
1974, in Tilburg. (BR. 8905) 

FISCAL MEMO. 
Kluwer, Deventer, 1975. 60 pp., 1‘ 8.50. 
Revised issue of Fiscal Memo which provides 
practical information concerning tax provisions 
and related subjects as of January, 1975. 
(B 8865) 
1001 RECHTSVRAGEN VERZAMELD UIT DE 
JAARGANGEN VAN HET W.P.N.R. 1920 TOT 
‘EN MET 1973, 
door W. E. Haak, F. H. J. Mijnssen, C. C, J. 
van Rietschoten, A. H. M. Santen, J. M. van 
Vloten. H'. D. Tjeenk Willink, Groningen, 1975. 
341 pp. 
Entitled 1001 Law Questions, this publication 
contains reprints from the magazine W.P.N.R. 
from 1920 to 1973, inclusive, to commemorate 
the one hundred yeérs’ existence of Het Amster- 
dams Juridisch Genootschap ,;Notariéle Vereni- 
ging” te Amsterdam, (B 8797) 

NORWAY - 

NQKKELEN TIL SELVANGIVELSEN FOR 1974: 
SKATTENQKKELEN, DEN PALITELIGE VEILE- 
DER MED ORIENTERING OM AKTUELLE 
SKATTEREGLER; 
No. 8, 1974, by Olav Saastad. Norsk Skatte- 
"betalerforening, Oslo, 1974/75. 105 pp. 
PtaCtical .guide for filing 1974 tax returns. 

‘ (B 8851), 

POLAND 
POLEN: LIZENZVERTRAGB MIT DEM AUS- 
LAND; BETEILIGUNG AN AUSLANDSGESBLL- 
SCHAFTEN; GENEHMIGUNG AUSLA‘NDISCHER 
FIRMENBUROS. 
Bundes'stelle fiil; Aussenhandelsinformation, 
Cologne, 1974. 29 pp. No. 63, November, 1974. 
Introductory explanation and German translation 
of statutes governing foreign royalty agre'ements,

r 
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Polish participation in Campanies 'ab'road, and 
permission of foreign offices operating 'in Poland. 
(BR. 8855) 

ROMANIA 
RUMKNIEN: AUSSCHREIBUNGEN ZUR EiNFUHR - 

NACH RUMANIEN. 
Bundesstelle fiir Aussenhandelsinformation, 
Cologne, 1974. 12 pp. No. 65, December, 1974. 
Introductory notes and German translation of the 
Law No. 152/1974 concerning the import of 
machines, fixtures, and plants, as well as the con- 
struction of projects by tender. (BR. 8854) 

S P A I N 
DER SPANISCHE BUCHHALTUNGSPLAN. 
Bufete Sole: Padro, Barcelona, 1973. 18 pp. 
Explanation of the Spanish accounting plan (Plan 
General de Cbntabilidad). (B 8379) 
VESTIGING ALS BEDRIJF IN SPANJ'E; 
vierde uitgave, :by P. E. Hollander and A. Ti. 
Muller. Fenedex, The Hague, 1974. 51 pp. 
Fourth edition of booklet designed to provide 
information 'on the legal, taxation, and financial 
aspects of business operations in Spain. (B 8875) 
WOHNUNGSEIGENTUM IN SPANIEN, 
by B. L6ber and A. Pérez Martin. Verlag der 
Zeitschrift Immobilien und Kapitalanlagen, 
Frankfurt, 1974. 100 pp. ‘ 

Explanation of the Spanish law of ownership of 
dwellings with emphasis on foreign owners. The 
relevant law and forms are appended in the 
German and Spanish languages. (B 8877/8938) 
MEMORIA DE LA ASOCIACION ESPANOLA DE 
DERECHO FINANCIERO 1972: 
Tome .I and' II. S. A. Serrano, Madrid, 1974. 
515 pp. 
Annual report for 1972 of the activities of the 
Spanish Association of Fiscal Law, containing 
proceedings, reports, and resolutions of con- 
gresses and meetings, as well as contributions by 
various authors on aspects of fiscal law. 
(B 8908/9.) 

SWEDEN 
SKATTE- OCH TAXERINGSFORFATTNINGARNA 
1975: SADANA DE LYDER DEN 1 JANUARI 1975. 
Libe; F6rlag, Stockholm, 1975. 533 pp. 
Text of Swedish tax laws as of January 1, 1975. 
(B 8852/3) . 
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S W'I'T Z~E RLAND 
LE SYSTEME FISCAL SUISSB, 
by C. Higy. Administration fédérale des‘ con- 
tributions, Befne, 1973. 40 pp. 
Study which describes the 'SWiss system of taxa- 
tion and the structure of the different taxes levied 
by the federation, cantons, and municipalities of 
Switzerland. English version of this public'ation 
is available. (B 8554) 
VORSCHLKGE ZUR GESTALTUNG EINER 
SCHWEIZERISCHEN UMSATZSTEUBR NACH DEM MEHRWERTSTEUER DAS EIDGENOSSI- 
SCHE EINANZ- UND ZOLLDEPARTMENT VOM 
15. AUGUST 1974. ' 

Eidg. Drucksachen- 11nd Matatialzentrale, Berna, 
1974. 110 pp., S.Fr. 10.00. 
Report of the special committee which contains 
rccommendations for the introduction of a new 
turnover tax in Switzerland based on the value 
added tax system. (B 8804) 

UNITED KINGDOM 
REPORT ON BANKRUPTCY. 
Stevens 8: Sons, London, 1975. 40' 131)., £ 1.25. 
Report by committee of experts which presents 
the operation of the law of bankruptcy in Eng- 
land and Wales and makes recommendations for 
its ixhprovement. (B 8849)‘ 
TAXATION KEY TO CORPORATION TAX: 
Finance Act 1974 edition, 6th ‘ed., ed. by T. L. A. 
Graham and P. F. Hughes. TaXation Publishing 
Company, Ltd., London, 1974. 333 pp., £2.75. 
Annual guide to corporation tax law in effect as 
of the amendments made by the Finance Act 
1974, including the imputation system. (B 8868/ 
8879) ‘. 

UNITED STATES OF AMERICA 
UNITED STATES TAX LAW AND PRACTICE, 
by Sidney I. Roberts and Walzlter F. O’Connor. 
Published by The Taxation Institute of Australia 
in association with the International Bureau of 
Fiscal Documentation, Sydney and Ainsterdam, 
1975,. 155 pp., $A 7.00 or Dfl’. 25.00. A perceptive study by two well-known New York 
tax practitioners, originally presented at the 3rd 
National Convention of The Taxation. Institute 
of Australia during April, 1975. This paper is 
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a lucidly Written sourte of reference which is 
likely t6 be of interest to those tax practitiéneIS' 
throughout the world who sh to keep up to 
date with the U.S. tax scene.

' 

FEDERAL ESTATE AND GIFT TAXES; 
Code and Regulations as of- Febzuary 15, 1975. 
Commerce Clearing House', Inc., Chicago, 1975. 
384 pp., 33 5.50.

‘ 

Full texts of the estate and gift tax provisions of 
the Internal Revenue Code and corresponding 
official Regulations. (B8858)

' 

INDIVIDUAL RETIREMENT PLANS; INDIVIDU- 
AL RETIREMENT ACCOUNTS; INDJVIDUAL 
RETIREMENT ANNUITIES ; GOVERNMENT 
RETIREMENT BONDS. 

_ . 

Commerce Clearing House, Inc., Chicago, 1975. 
24 pp., $ 1.50.. 
(BR. 8859) 
INTERNAL REVENUE: 
Cumulative Bulletin 1974-1, January-June. US. 
Government Printing Office, ~Washingt0n, D.C., 
1974. 525 pp., 35 9.75.

_ 

This volume contains a consolidation of all items 
of a permanent nature published”i_n the weekly 
Internal Revenue Bulletin, 1974, issues 1 through 
25 for the period January 1 through June 30, 
1975. (B 8838) \ 

REPORTS OF THE UNITED STATES TAX 
COURT; 
reporter E. C. Thomas. U.S. Government Print— 
ing Office, Washington, DC, 1974. 8912'pp.,u 
$ 10.85. Vol. 61: October 1, 1973, to March 31, 
1974. 
Bound volume cc'mtaining relevant U.S. Tax 
Court decisions as «reported 'by E. ’C. Thomas. 
(.B 8823) - 

UNITED STATES OF AMERICA] 
1 . EUROPEAN COMMUNITIES 

U.S. TAX TREATIES WITH THE EUROPEAN, 
COMMUNITY MEMBER COUNTRIES: CORPO- 
RATE ASPECTS, 
by M. B. Carroll. Tax Management, Inc., Wash- 
ington, D.C., 1975. 80 pp.’ . 

Study of the benefits assured by income tax con- 
ventions concluded by the United States of 
America. with the nine members of the Eurbpgan 
Economic Community, with ‘emphasis on Co:- 
porate aspects. (B 8930) 
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LOOSE-LEAF SERVICES 
Received between May 1 and May 31, 1975 

AUSTRALIA 
AUSTRALIA CURRENT TAXATION & SERVICE 

‘ March 10 release 
Butterworths Pty, Ltd., Chatswood 
AUSTRALIAN CURRENT TAXATION —— CASES 
feleases 171-178 
Butterworths Pty, Ltd., Chatswood 

AUSTRIA 
KOMMENTAR ZUM GRUNDERWERBSTEUER- 
GESETZ 
release 5 
Wirtschaftsverlag Dr. Anton Orac, Vienna 
STEUERRECHTLICHE TABELIENSAMMLUNG 
releases 30 and 31 

I 

Wirtschaftsverlag Dr. Anton Orac, Vienna 

BELGIUM 
BELASTING OVER DE TOEGEVOBGDE WAARDE 
:elease 77 
C. E. D. Samsom, Brussels 
DOORLOPENDE DOCUMENTATIE INZAKE 
B‘.T.W./LE DOSSIER PERMANENT DE LA T.'V.A. 
release 63 

"Editions Set-vice, Brussels 

PISCALB DOCUMENTATIE VANDEWINCKELE. 
BOEK DER BAREMA’S 
Tome IV, release 55 
Tome V, release 24 
Tpme IXa, release 67 
Tome XIII, release 19 
Tome XV, release 9 
C. E. D. Samsom, Brussels 
GUIDE FISCAL PERMANENT 
release 362 
Editions Service, Brussels 

HANDLEIDING- DER INKOMSTENBELASTING 
release 60 
C. E. D. Smsom, Brussels 

'1 

TRAITES DES IMPOTS SUR LES REVENUS 
release, 60‘ a 

‘ 
C. E. D. Samsom, Brussels 
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BENEL’UX 
‘ BENELUX PUBLICATIEBLAD 
release 2 
Staatsuitgeverij, The Hague 

CANADA 
CANADA TAX SERVICE —- LETTER 
releases 241 and 242

~ 

Richard de Boo, Ltd., Toronto 
CANADIAN CURRENT TAX 
releases 14 and 18-21 
Butterworth 8: Co., Toronto 

CANADIAN INCOME TAX 
Martin L. O’Brien 
releases 15, 22, and 30 
Butterworth 8: (20., Toronto 

QUEBEC TAXATION SERVICE 
release 9 
Richard de Boo., Ltd., Toronto 

DENMARK 
SKATTEBESTEMMELSER : — Skattebestemmelser 

release 85 
~--- Skattenyt 

releases 82 and 85 
A. S. Skattkartoteket Informationskontor, Copen- 
hagen 

EEC 
HANDBOEK VOOR DE EUROPESE GEMEEN- 
SCHAPPEN: — Kommentar op het E.E.G., Euratom en Egkos 

verdrag, Verdragsteksten en aanverwante 
stukken 
release 159 — Tarieflijsten 
releases 132 and 133 

Kluwer, Deventer 
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F RAN C: E 
BULLETIN DE DOCUMENTATION JPRATIQUE 
DES IMPO’FS DIRECTS ET DES DROITS D’EN- 
REGISTREMENT 
release 5 
EditiOns F. Lefebvre, Paris 

BULLETIN DE DOCUMENTATION PR‘ATIQUE 
DE“ TAXES SUR LE CHIFFRE D’AFPAIRES ET 
CONTRIBUTIONS INDIRECTES 
release 4

' 

Editions F. Lefebvre, Paris 

DICTIONNAIRE- FISCAL PERMANENT 
release 103 
Editions Législatives et Administratives, Paris 

DROITS DES AFFAIRES 
release 48 
Editions Législatives qt Administratiiies, Paris 

GERMAN FEDERAL REPUBLIC' 
DEUTSCHE STEUERPRAXIS — NACHSCHLAG; 
WERK PRAKTISCHER STEUERFALLE - 

release 43 
Verlag Dr. Otto Schmidt, Cologne 

FORMULARBUCH DER STEUER- UND WIRT- 
SCHAFTSPRAXIS 
release 13 
Erich Schmidt Veda-g, Bielefeld 

HANDBUCH DER GmbH 
release 9 
Verlag Dr. OttOISchmidt, COIOgne 

STEUERERLASSE IN KARTEIFORM 
geleases 157-164 
Verlag Dr. Otto Schmidt, Cologne 

STEUERRECHTSPRECHUNG' IN KARTEIFORM 
release 281‘ 
Verlag Dr. Otto Schmidt, Cologne 

STEUERRICHTLINIEN 
December release 
Verlag C. H. Beck, Munich 
UMSATZSTEUERGESETZ (MEHRWBRTSTEUER) 
Kommentar von G. Rau und E. Dfirrwachter 
releases 20 and 21 
Verlag Dr. Otto Schmidt, Cologne 
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WORLD TAX SERIES 4 GERMANY REPORTS- 
felease 70

. 

Commerce Clearing House, Inc., Chicago ‘ 

THE NETHERLANDS 
BELASTINGBERICHTEN; 
—- Om2etbelasting BTW 

release 158 1 — Vennootschapsbelastingr 
release 56 

—' Inkomstenbelasting 
releases 308 arid 317-319 

—- Personele belasting,,enz. 
release 139 

——- Internationale zaken; 
release 121 

———-r Algemene wet, enz. 
release 175 

—- Vermogensbelastimg 
release 27 

Samsom, Alphen aan den Rijn
I 

DE BELASTINGGIDS 
, réleases 15-15 
S. Gouda Quint - D‘. Br‘ouwer &‘Zn., Arnhem 
BEL‘ASTING WETGEVINGSERIE: — Loonbelastimg 

release 58 
—— Successiewet 

release 18 — Vermogensbelastimg 
release 11 

I. Noorduyn en Zn., Arnhem 
B.T.W. EN ‘BEDRIJF 
release 67 
Samsom, Alphen aan den Rijn 
FED’S LOSBLADIG FISCAAI. WEEKBLAD 
releases 1507-1511 ' ‘ 

FED, Deventer 
DB GEMEENTELUKB BELASTINGEN 
A._M. Dijk, J. C. S'chroot, A. Zadel, enz. 
rgleases 182 and 183 
Vuga Boekerij, The Hague 
HANDBOEK VOOR IN- EN UITVOER: — Belastjngheffing bij invoer 

release 184 '

. 

' -—— Tarief van invoerrechten 
release I-208 

Kluwér/Samsom; Deventer/Alphen aan den Rijn 
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KLUWERfs FISCAAL ZAKB‘OEK 
release ’86 
Kluwer‘, Deventer 
KLUWE’R-is TARIEVENBOEK 
release 158 
Kluwef, Devcnter 
NEDERLANDSE BELASTLNGWBTTEN 
W. E.G..de Grout ' '

I 

release 120
A 

Samsom, Alphen aan deu'Rijh’ I ’ 

NEDERLANDSE REGELINGEN VAN INTER- 
NATIONAAI. BELASTINGRECHT 
gelease; 45 and 44

‘ 

KluWer, Deventer
. 

STMTS- ' ADMINISTRATIEFRECHTELUKE 
WETTEN ' 

rel‘gase 135 
Kluwer, Deventer - 

VADEMECUM VOOR IN- EN '~UITVQER 
rel‘ease 477 
Kluwer/Saimsom, Deventer/Alphen aan den Rijn 
.DE. VAKS'I'UDIB: FISCALE ENCYCLOPEDIE: 
——- 'Inkomstenbclastingen 

gel'e‘ase 166 
‘ 

-— 'Vermo‘gensbelastingen 
release 32 ' 

— Vennootschapsbelastingen 1969 
'rele'a‘se 25

‘ 

——, LOonbelastingep 1964- 
releéses 114 and 115‘

‘ — Wet op de omzetbelasting 
release 47 

Kluwer, Devente; 
VENNOQTSCHAPPEN, 
STICHTINGEN : 

——BmdA 
release 39 — Band.B 
télezis; 25 

Kluwer, Deventer 

VERENIGINGEN ‘ EN 

NORWAY 
SKATTE-‘NYT’I’ 
release-A5

I 

Notsk Skattebetgl‘grforgning, 0519 

S P. Al N 
GABINETTE DE ESTUDIOS 
April rclease 
T,A‘L‘L.E., Madrid 

304 

SWITZERLAND 
DIE PRAXIS DER BUNDESSTEUERN 
.von K. Locher 
release 1-26

_ 

Verlag fiir Recht und Gesellschaft, Basel 

UNITED KINGDOM 
BRITISH TAX ENCYCLOPEDIA 
releases 52 and 53 
Sweet 8: MWell, London

, 

BRITISH TAX GUIDE 
releases 154 and 155 
Commerce Clearing House, Inc., Chicago 
SIMON’S TAX CASES 
releases 13-16 
Butterworth 8: Co.,- London 
SIMON’S TAX INTELLIGENCE 
releases 16-19 
Butterworth 8: Co., London 
SIMON'S TAXES 
release 17 

' 

Butterworth 8: Co., London 

UNITED.STATES OF A M E R I C A 
FEDERAL TAX GUIDE REPORTS 
>releases 31-34 n 

Commerce Clearing House, Inc., Chicago 
FEDERAL TAXES REPORT BULLETv 
releases 19, 20, and 22

‘ 

Prentice Hall, Inc, Englewood Cliffs 
STATE TAX GUIDE 
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ARTECLES 
” 

9 *i *e
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H. W. T. PEPPER: 

TRANSPORTATION TAXES 
(Part Two) * 

Yacbts and Private Aircraft 
An urge to obtain substantial revenue from 
yachts, as representing rich men’s play- 
things, is best kept under control until 
attention has been paid to just What is 

possible, 
Ideally évery country with coasts bordering 
suitable waters for yachting would like 4—

. 

(a) to have as many yachts as possible 
registered under its flag; 
(b) to collect sizeable registration fees 
therefrom; _ 

(c) to supply all possible repair, It‘s-fitting 

and chandling services to the yachts; 
(d) to generate tourist revenue from yachts- 
men coming ashore for land excursions; 
and 
(e) to derive a healthy revénue from berth- 
ing, mowing or anchorage charges. 
Some of these desidera-ta are mutually in— 
compatible or‘ exdusive. For example, 
yachts will only be attracted to register at 
a place where registratibn fees are light and 
Where registration does not attract any other 
particular penalties such as liability .to in- 
come tax or other levies. 
Since it almost goes without saying that 
countries in general welcome the arrival of 
yachts and yachtsmen regardless of the 
,Place of flag registration, it is clear that 
there will be no incentive for yachts to be 
registered where fees are heavy since it can 
be equally mobile if registered under a 
more economical flag. 
Similarly, excessive berthing or mooring 
fees may be self-defeating in driving away 
yachts to other less expensiVe havens. 

Bulletin Vol. XXIX, August/aofit no. 8, 1975 

Oddly enough, revenue from all the 
sources enumerated is more likely to be 
maximised if the charges (of such 'of 'those 
as are within Government’s control) are 
kept to a moderate level: 
To a large extent What has been said above, 
regarding yachts. applies equally to Private 
aircraft although the latter are not quite so 
free to roam the world; being .depgéndent‘ 
on a chain of landing grounds at not-too; 
distant intervals. 

Inter-(041ml, Inter-1514724, and International 
Shipping and Air Sew/ice: 
Although shipping may carry both freight 
and passengers either on, a- regular, or “line” 
service, or ran irregular or “tramp” bgsis? 
the :points made above regarding yachts are 
more or less equally applicable to) shipping. 

Pipe-line: and Cable: 
It is becoming increasingly commonplace to 
convey oil and gas considerable distances by 
pipe-line. Sometimes the pipe-line may cross 
the territory of another state on the way 
from the producing well‘ to the consuming 
country. ' 

Even where the land over which the pipe- 
line passes, and the pipes, pumps, reservoirs 
etc. are all privately-owned, there is a Case 
for levying a moderate tax on the oil, gas, 
or other product that flows through the 
pipe-line. The principle involVed‘ is the 

* Part‘One of this article appeared in the July, 
1975, BULLETIN, Vol. XXIX, No. 7,, pages 
274—280. . 
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modern one of taxing as widely as possible 
all goods and services provided in a country, 
and it is not unreasonable to levy a charge 
on the service of conveying products by 
pipe-line. 
The other “commodity” commonly con- 
veyed across a country’s territory although 
it has its’origin and destination in other 
COuntries, is .the messages transmitted by 
electric impulses along cables and telephone 
wires” In order to keep communications as 
open and free as possible, however, it is 

usual to put only nominal charges upon the 
transmission of messages. 

Port Due: etc. 
It may be thought that, in éontrast .to the 
pleasure yacht, a freight ship has -to earn its 
keep and therefore must call with its cargo 
more or less regardless of local conditions. 
This, howeVer, is not quite accurate. There 
have been various instances where shipping 
compénies, experiencing unloading and 
loading delays and excessive charges for 
using a Particular Port have set up a. partial 
boycott, or consented to call only upon the 
payment of a substantial extra premium. 
On the other hand, even Where harbour and 
‘pott dues are inhérently reasonable, because 
they are usually expressed in terms of 
money, it is up to a Government to make 
atgleast annual reviews of its charges so as 
to adjust them in such a way that at any 
rate they do not decline in real terms. 

Income Tax 
Ships and aircraft carrying cargo and pas- 
sengers within a country, which may some- 
timés be coastal or inter-island trade when 
all .the Places involved are in the same State, 
should :be liable to income tax on the profits 
even When the company concerned has its 
headquarters outside the State. As will be 
seen below, the calculation of such Profits 
is not without difficulty, but at least the 

3 1'2 

principle is clear and such traffic is rou- 
tinely excluded from the operation of 
Double Taxation treaties déa'ling with 
shipping and aircraft profits. 

:Dozzble Taxation Treaties 
The profits of international shipping and 
airline concerns are commonly referred to 
in Double Taxation Treaties. In- the earliest 
treaties it was usual for the country of 
residence of a company whose ships or air- 
craft plied between the ports and airports 
of the two contracting states to be given the 
sole right- to tax the profits. 
Such treatment works well where ‘both 
States have shipping and airlines and 
various troublesome administrative prob- 
lems age avoided such as ~— 
(a) how much of .-the profit occurs in 
territorial waters (as to the extent of which 
there is no complete international con- 
sensus); and how much in international 
waters and how should the latter be ap- 
portioned; - 

(b) What principles could be adopted for 
apportionment where a ship calls at half 
a dozen countries taking cargo and pas- 
sengers to and from each; 
(c) shipping profits may be calculated on 
the basis of a completed “round-trip” from 
the home port, but certain sectors of the 
voyage maybe unprofitable — e. g., because 
the ship is largely in ballast at those stages, 
or because, owing to intense competition, 
freight rates and fares on those sectors 
produce no Profit even if the ship is fully 
laden. Difficulties of allocating round-trip 
profits in circumstances of uneven profit- 
ability Will obviously be immense. Where 
a ship» does not have a particular base—port 
for commencing its voyages and merely 
operates .anywhere where there is a demand 
for carrying a cargo and there is no defina- 
ble “beginning” or “end” of a “round” 
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voyage, thé apportionment problem is al- 

most insuperable. 

:Flat rate levies 
Some countries have tried; to circumvent 
administration problems by levying a flat 
percentage tax on the amount paid by local 
exporters for freight. If this tax is merely 
a provisional payment pending determina- 
tion of actual taxable profit nothing much 
is gained, since the calculation problems 
remain. 
Where as has happened in some cases, [the 
percentage levy is not related to actual 
profits, or is merely “deemed” to be :the 
profit and is not accepted .by the country 
of origin of the shipPing or air line as' a 
genuine income tax ,the levy will be classed 
as a sales or turnover tax on freight (and 
passenger) charges and merely passed on 
by the shipping or airline to its customers, 
i.e., the exporters. At this point the levy 
has no real fiscal value and the exporting 
State might as well replace it by some form 
of levy on the exports themselves if it 

considers they can bear some taxation. 

.‘Relz'ef for Double Tax: Problems of 
Tax Haven Shipping 

IWhere administrative difficulties are over- 
come and an exporting country contrives 
an agreed basis for taxing a proportion of 
the profits of a foreign shipping or air-line 
company by means of a normal income tax, 
there should be no net burden upon the 
company since it ought to be able to obtain 
a full offset for the -tax against the income 
.tax on its world operations in its country 
of origin. 
The above is the case where a shipping or 
air-line is resident in a 'country where 
ordinary tax rules apply. Ships flying “flags 
of convenience”, however, usually reside in 
a country Where there is no income tax, 
though there may be substantial annual 
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registration fees. Accordingly any kind of 
tax on such ships is likely to be added, one 
way or another to freight charges. Shipping 
companies in fact circulate amongst each 
other information regarding the 'tax climate 
in customer COuntries, 'so that reaction to 
new levies is of-ten prompt, and unfavour- 
able to the country imposing them. 
There is little doubt that the‘ existence of 
“flag of convenience” tax havens has meant 
that there is more shipping available to the 
world than would otherwise be likely and 
the effect of this is that freight rates are 
accordingly lower than might otherwise be 
the case. Nevertheless it is ‘-unsatisfactory 
that a small numbet of “flag” countkies 
can contrive to monopolise the tax revenue 
’from a large Proportion of the world’s ship- 
ping 'to the detriment not only of developed 
countries but to developing countries which 
may have greater need of such “windfall” 
revenue. '

/ 

Inter Regional and Inter-State Tmmfort 

:Rz'vers, Canal: and Strait: 
In some par-ts of the world rivers flow 
across frontiers and occasionally canals have 
their banks in more [than one State. Apart 
from such matters as the mutual rights of 
shiPs and barges of one State ‘to operate in 
the other States’ sectors, there is the ques— 
tion of the sharing of licence fees and of 
charges for such matters as maintenance of 
banks and locks, deepening of channels and 
removing hazardous mudbanks or sand« 
bars or obstacles such as wrecks or reck 
falls. All these matters are commonly dealt 
with by mutual agreements among the 
riparian States. 
Some waterways, or straits“, between coun- 
tries are comparatively narrow (exarhpleS' 
are the English Channel and the Straits of 
Malacca) and the production of bulk car- 
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tiers '(V.L.C.C.s etc.) and the increase in 
traffic generally is now posing problems, 
e.g:, of traffic management, to avert danger 
to life as well as the pollution that may 
arise from a collision involving a tanker. 
In the English Channel there are recognised 
“traffic rules” but these are not always 
followed, particularly by the under-quali- 
fied crews of some tax haven ships. It seems 
likely that eventually so'rne actual policing 
"operation, with international backing, Will 
Have to be set up and that some system of 
dues will then have to be introduced to pay 
for the policing. ‘ 

Something similar is also likely to occur in 
‘the narrow straits between Malaysia, Singa- 
pore and Indonesia where there is increas- 
ing usage of the waterways by V.L.C.C.s 
and actual deep water channels are much 
narrower than the straits themselve. 
In both cases the timing of the introduction 
of dues and physical controls may be accel- 
erated should any major human or ecologi- 
cajl disaster occur demonstrably because of 
conges’ticm in the waterways. 

Railway: and Road: 
Where a continuous length of railways or 

.‘rOa'd crosses frontiers, there is ,a greater 
economic benefit in allowing trains and 
road vehicles to dse the whole length of 
track Whatever their national origin, rather 
than. requiring cargoes and Passengers to be 
unlgaded and re-loaded into fresh vehicles 
at, each frontier. As in the case of rivers 
and canals the whole matter is normally 
settled by agreement between the States 
concerned, revemie and traffic rights being 
appoxtioned by mutual consent. 

Uréom Congeytz'on Tame: 
There are Various methods of restricting, 
controlling, and taxing the entry of vehicles 
to urban centres. These vary from the out- 

114

4 

right ban on entry to certain areas, which 
may be pedestrianrshopping precincts, or 
artistic, cultural or historic enclaves Where

' 

the entry of vehicles would be dangerous 
in causing vibration-damage, pollution nui- 
sance (or actual chemical damage by 
fumes), or physical danger to pedestrians 
in areas not originally designed for motor 
traffic, to differential tax systems. 
“Congestion taxing” is in its infancy as yet. 
Sophisticated schemes have been suggested 
for metering vehicles which wish to use 
busy urban streets. The meters would be 
fixed in the vehicles and would respond to 
electronic signals from wiring embedded 
in the road surface so as to record mileage- 
covered in the “iaxable” streets. While 
many schemes are proposed, however, few 
are adopted. 
In fact it is difficult -to find examples of 
schemes actually operating. A pioneer in 
this field is, however, the island of Malta 
which has for years charged an additional 
.26 5‘ per .annum vehicle licence fee for 
vehicles wishing to enter the walled capital 
of Valletta, in addition to the ordinary 
licence fee which covers .the rest of the 
territory of the State. The tax has worked 
well in restricting vehicular entry to the city 
to those who really need to take cars, 
delivery trucks etc. inside, and has collected 
extra revenue to help defray the extra cost 
of policing the flow of and providing park- 
ing space for vehicles in the narrow, historic 
streets. 

Singapore is proposing to introduce a 
scheme whereby motorists will be required 
to buy supplementary licences costing f. 120 
per annum in order -to enter the city centre. 
Drivers are to be exempted from the ad- 
ditional licence, however, if they bring in 
at least 3 other “commuting” passengers 
on the daily trip to work in the city, a 
sensible method, if (and it is rather a large 
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“if”) it can be smoothly administered, of 
eC‘Onornising ‘the use of scarce fuels and of 
restricting vehicular congestion in the city, 
providing an incidental economic benefit ‘to 
the commuting employee who participates 
in pooling arrangements. 
A very recent Proposal (6 March 1975) 
was that by the Greater London Authority 
that motorists should be charged :£ 1.25 per 
day for bringing a vehicle into London. In 
addition a charge of £ iper week would be 
made on parking facilities provided by 
firms for their own vehicles in London. 
Many such proposals are made, often in- 
volving extreme measures. Some would ob- 
viously be unadministrable, many would 
create inequities and few indeed get further 
than the proposal stage. 
Where an outright ban on traffic is en- 
forced, it is often modified by allowing 
trade vehicles into the forbidden areas early 
in the morning for delivery of supplies to 
shops and restaurants. 

Differential Tax on Parking Facilities 
As a kind of indirect tax—cum—discourage— 
ment, parking is often severely restricted in 
city centres and substantial charges made 
for short-term parking, either in official car 
parks or kerb-spaces, or in private, multi- 
storeyed, or undergrOund car-parks. Al- 
though car Park charges are often included 
in taxable services in comprehensive V.A.T. 
schemes, there does not seem to be any 
example so far of an additional or differ- 
ential sales tax being levied on' Private car 
parks, access to which is through the streets 
of the congested city centre. Even though 
such car Parks provide a public service (for 
private profit) there is a good case for some 
additional taxation of the parking charges 
so as to add moderately to the cost of using 
the central streets. Such a differential would 
be distinct from the ordinary income tax on 
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the entrepreneur’s profits and the property 
tax or rates payable on the real Property 
which provides the parking facility. 

Ticket T513685 
Taxes directly levied on the cost of travel 
are generally charged only on internal jour— 
neys and not on travel to other countries. 
The reason is obvious, since if it costs more 
(through tax) to make a long international 
journey from his own country a traveller 
will tend to take a short journey across his 
own frontier and do his long-distance book- 
ing While abroad. 
Comprehensive consumption taxation on 
services, such as V.A.T., may include the 
cost of internal travel. In the case of V.A.T. 
the automatic offset arrangements and .the' 
exemption of services performed abroad 
normally serve to —— 
(9.) remove the element of double taxation 
where the entrepreneur making or distribut- 
ing taxable goods and services is able to 
offset the V.A.T. element on the trans- 

portation element in his costs; and 
(b) eliminate all V.A.T. in the “export” 
(i.e., foreign transport) element in the total 
charge for a journey Wholly or partly under- 
taken in foreign countries. 
Examples of ticket taxes include the federal 
exice levy of 10% on journeys made within 
the U.S.A. from which the foreigner, e.g. 

a tourist, could be exempted, bu-t Only if 
he bought the ticket outside the USA. 
The Bahamas has a modest tax of $1.50 'on 
all tickets bought there for a sea or air 
journey, and obviously no—one is going to 
any lengths to avoid a tax of that size. On 
the other hand the actual yield is likely to 
be small. The tax is, however, an example 
of levy which must largely fall on the cost 
of international travel. 
Canada has recently (November 1974) 
introduced a tax of {is 2.50 on air-tickets, but

I 
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it has to be borne in mind that the more 
developed countries (including the US. 
and Canada) do not normally make airport 
passenger charges. 
The most noteworthy tax in the intcr- 
national field: is a fairly recent (1974) levy 
by Israel who charge H 600 (roughly 
£U.K. 69) Plus 10% of the ticket value 
upon all Israéli citizens travelling from 
Israel and upon foreigners only if they pay 

. fqr the ticket in Israeli currency. The levy 
‘no doubt, springs from Israel’s stringent 
financial situation and has a much greater 
likelihood of success than a similar levy 
made in another country because Israeli 
citizens are subject to entry restrictions in 
certain neighbouring countries and cannot, 
therefore readily avoid the \tax. Avoidance 
“by making an initial short journey is limited 
also by the imposition of the basic 1:6 600 
Charge for even the shortest journey abroad. 
Obviously, however; this is a levy which 
other countries would find it administra- 
tively difficult to imitate. 

3‘16 

Ticket taxes in‘ the form of airport service 
charges or departure taxes are dealt with 
under a separate heading (see “Installa— 
tion§”). 

5862”i “Taxef’ 
A new element in air travel, and to some 
extent sea-travel, has been the need for 
security measures to counteract air piracy 
and “hi-jacking”. Extra costs are involved 
for air and shipping lines, and many air- 
lines have instituted routine searches of 
persons and their hand-baggage while some 
send security personnel in plain clothes or 
uniform on commercial flights thereby in- 
creasing costs and slightly reducing seat- 
capacity. One way or another the extra costs 
have to be paid by the passengers who are 
being afforded a measure of protection and 
while in many cases the costs are absorbed 
in the ticket price some airlines, Particularly 
'in the US. where an extra charge of $ 3.00 
per ticket is made, impose a separate charge 
to cover this expense. 
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I 

FINANZR-EGHTLICHE GRUND‘REGELUNGEN DES S'TAATSHAUSHALTES DER DDR 
1. GENERELLE AUFGABEN DES 

STAATSHAUSHALTES DER DDR 
Innerhalb des einheitlichenv sozialistischen 
Finanzsystems ist der Staatshaushalt die 
Hauptform der planmissigen Bildung und 
VerWendung geselIschaftli’cher Geldfonds, 
mittels der der sozialistische Staat die ge- 
sellschaftliche Produktion intensiviert und 
die immer bessere Befriedigung der Bediirf- 
nisse der Bevélkerung anstrebt. Die Aufga- 
benstellung des Staétshaushaltes ist dem 
Verfassungsauftrag untergeordnet, wonach 
deg: Mensch'im Mittelpunkt aller Bemii- 
hungen der sozialistischen Gesellschaft und 
ihres Staates steht und die'weitere Erhb- 
hung der materiellen 11nd kulturellen Le- 
bensniveaus des Volkes auf d‘er Gmndlage 
eines hohen Entwicklungstempos der so- 
zialistischen Produk‘tion, der Erhijhung d’er 
Effektivitéit, des Wissenschaftlich-techni— 
schen Fortschritts \und des Wachstums der 
Arbeitsproduktivitéit' die 

‘ 
entscheidende 

Aufgabe der entwickelten sozialistischen 
Gesellschaft ist.1

' 

Der Staatshaushalt ist damit, Wie das sozia- 
listische Finanzsystem fiberhaupt, Instru- 
ment Zur Verwirklichung'der Klasseninte- 
ressen der Arbeiterklasse und der mit ihr 
verbundénen Klasse der GenossensChafts— 
bauern und aller werktiitigen Schichten. 
Seine Aufgaben sind folglich nicht nur 
aus den quantitativen Aspekten der Ein- 
riahmen und Ausgaben abzuleiten, sondern 
vielmehr aus seihen Politischen, klassen= 
missigen Zielen, die auf die Erreichung ge- 
sellschaftlicher einschliesslich vo‘lkswirb 
schaftlicher Effekte orientiert sind.2 Dazu 
gehéren unter anderem die klassenmassige 
Differenzierung der Einkommen, die zweig- 
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liche und territoriale Umverteilung des Na- 
tionaleinkommens, die Sicherung planméiss 
siger Proportionen zwis'chen den; volkswirta 
schaftlichen Bereichen entsprechend de‘m 
im‘ Sozialismus Wirkenden Gesetz der Plan- 
mfissigen proportionaleq Entwicklung so- 

wis der Proportionen zWischen Akkutnula- 
tion und Konsumtion, die Finanzierung 
der nichtproduktiven Bereiche, die Em; 
ordnung der nationalen Wirtschaf-t in die! 

internationalén Wirtschaftsb’eziehumgen 
einschliesslich der zielstrebigen Férderung 
der sozialistischen 6konromischen Integral,— 

tion. ' 

Der Staatshaushalt hat vor allem drei eng 
miteinandeg verbundene Funktionen zu ef- 
ffillen, die als die Verteilungsfunktion, die 
Stimulierungsfunktion und die Kontrolll 
funktion charakterisiett werden k6nnen.3 
Diese bedeutenden 6konomischen. Funktio— 
nen sind auch Gegenstand der haushalts- 
rechtlichen Grundsatzregelung dur'ch die 
Staatshaushaltsordnung der DDR4 
In ihr wird der’ Staagshaushalt als Instru- 
ment des sozialistischen Staates zur Leitung 
und Planung der gesellschaftlic‘he’n 'En'ta 

wicklung rechtlich chara‘kterisiert. 
Daraus ergibt sich zun'dchst die notwendi- 
ge Aufgabe des Staatshaushaltes, auf den 

'* Universitfit Halle/DDR. 
1. Artikel 2 Abs. 1 der Vetfassung der DDR 
vom 7.10.1974. 
2. Siegfried Bfihm, Aktive Finanzpolitik vet; 
wirklithen, Sozialistische Finanzwirtschaft 1974, 
H. 18, S.’ 3.

‘ 

3. G, Geb'hardt, Sozialistische Finanz‘en, Sozia— 
l‘istische Finanzwirtschaft 1974? Heft 1-1, S. 41. 
4. Gesetz fiber die Staatshaushaltsordnung det 
DDR vom 13.12.1968, Gesetzblatt der DDR 
Teil I, S'. 383; ‘ 
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Produktiven Bereich aktivierend einZuwir- 
ken. 1m Vordergmnd steht hier die Finan- 
ziérung des Wissenschaftlich-technischen 
Fortschrittes und solcher Investitionsob- 
jekte, die von gesamtgesellschaftlicher Be- 
deutung sind und deren Umfang die Fi— 
nanzkraft einzelner Betriebe Oder Industrie- 
zweige fibersteigt. Das er-fordert eine Wir- 
kungsvolle Koordinierung der Ausgaben 
des Staatshaushaltes mit dem fiir die glei- 
Chen Aufgaben einsetzbaren Kreditvolu- 
men und der Heranziehung derjenigen 
volkswirtschaftlichen Mittel, die den .Be- 
trieben Planméissig im Rahmen der witt— 
schaftlichen Rechnungsffihrung aus selbst- 
bewirtschafteten Fonds zur Verfiigung 
steh_en. 

bamit wird zugléich die Notwendigkeit ' 

der einheitlichen Leitung aller Finanzin— 
strumente auf der Grundlage des demo- 
kratischen Zentralismus verdeutlicht. Ein 
Wichtiges Leitungsinstrument zur Herbei- 
ffihrung der gesamtstaatlichen Abstim- 
mung ist die dafiir in der DDR jiihrlich 
dutch das Ministerium der Finanzen zu 
erarbeitende Finanzbflanz des Staates. Dar- 
iiber hinaus wefden die Einnahmen und 
Ausgaben des Staatshaushaltes und die 
planmissige Bildung'und Verwendung der 
Fonds der volkseigenen Wirtschaft recht~ 
lich in den jfihrlichen Staatshaushaltsge— 
setzen fixiert. Diese Haushaltsgesetze erfas» 
sen demzufolge nicht nut die Einnahmen 
und Ausgaben des Sta‘atshaushaltes, son- 
dem auch die Gesamtbetrfige der Einnah— 
men and Ausgaben der in der volkseige~ 
nen Wirtschaft auf Grund der wirtschaft— 
lichen Rechnungsffihrung selbsterwirt— 
schafteten Fonds. Die staatliche Dispositi- 
onsbéfugnis sowohl fiber 'die Mittel des 
Staatshaushaltes Wie auch fiber die Fonds 
der Volkseigenen Wirtschaft Wird haus- 

* haltsrechtlich dadurch ausgewiesen, class in 
den jéihrlichen Staatshaushaltsgesetzen die 
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-,,Einnahmen und Ausgaben des Staates” 
als Festlegung des Volumens beider Be- 
reiche summarisch erfasst, in ihrer Vertei- 
lungs-, Stimuliemngs- und Kontrollfunk- 
tion von der Volkskammer bestéitigt und 
damit den jeweils Zustéindigen Haushalts- 
organisationen und Organisationen der 
volkseigenen Wirtschaft zur’ planmiissigen 
Verwendung zur Verffigung gestellt wer- 
den.5 
Der Staatshaushalt ist wesentlichstes Instru- 
ment zur Finanzierung prinzipieller ge- 
samtstaatlicher Aufgaben auf der Grundla— 
ge der planméissigen Gestaltung dés Gesell- 
schaftlfchen Reproduktionsprozesses. Urn- 
fangreiche Mittel werden Zur Erweiterung 
und Effektivitéitserhbhung der volkseige- 
nen Wirtschaft eingesetzt. Ein anderer 
wesentlicher Teil des Staatshaushaltes dient 
der direkten Verbesserung der Arbeits- und 
Lebensbedingungen der Bevélkerung. Bei 
einem Haushaltsvolumen von 106,4 Mil- 
Iiarden Mark im Jahre 1975 ‘betragen die 
Ausgaben fiir den Bereich der gesellschaft— 
lichen Konsumtion rund 37,1 Milliarden 
Mark (= 343% der Gesamtausgaben). 
Dabei werden in bedeutendem Umfange 
Mittel fiir die Befriedigung geistig-kultu— 
reller und sozialer Bedfirfnisse zur Verffi- 
gurig gestellt. Das bezieht sich vor allem 
auf die Sicherung stabiler Verbraucherprei- 
se, die Realisierung des Wohnungsbaupro- 
grammes, die materielle und finanzielle 
Sicherung des sozialistischen Bildungs- 
systems, den weiteren Ausbau des Gesund- 
heitswesens, die Fb'rderung der sozialisti- 

schen Kultur und Kunst und den Umwelt- 
schutz. 
Gemiss der prinzipiellen politischen Ein- 

S. Vergleiche fiir das Haushaltsjahr 1975 § 1 
des Gesetzes fiber Iden Staatshaushaltsplan 1975 
vom 19.12.1974, Gesetzblatt der DDR Teil I, 

S. 574. 
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schéitzung, dass sich die Rolle der Staats- 
macht als Hauptinstrument bei der Ent- 
wicklung der sozialistischen Gesellschaft 
weiterhin erhiiht, vergrb'ssem sich damit 
auch Rolle und Bede‘utung der zur Aus- 
iibung der staatlichen Macht notwendigen 
Leitungsinstrumente, deren iritegrierender 
Bestandteil der Staatshaushalt ist.. Da der 
Staatshaushalt zur unmittelbaren Disposi- 
tion der Staatsorgane Zur Verfiigung steht, 
kénnen mit seiner Hilfe direkte‘ Einwir- 
kungen zur Erreichung staatlicher Zielstel— 
lungen erzielt werden. Die Mittel des 
Staatshaushaltes sind deshalb von erhéhter 

Verfiigungsbefugnis der Staatsmacht kon- 
zentriert sind und ihnen darfiber hinaus ~—- 
zum Unterschied von Kredit- und Versi- 
cherungsfonds —— keine Gegenanspriiche 
geggniiberstehen, so dass die Umverteilung 
endgiiltig auf der Grundlage det vorhan- 
denen Rechtsnormen erfolgen kann. 

2. DER AUFBAU DES STAATSHAUS- 
HALTES DER DDR 

Der fiber mehrere Entwicklungsetappen er- 
reichte gegenw'irtige Aufbau des HaushaL 
tes der DDR hat die Aufgabe, ein auf der 
Grundlage des demokratischen Zentralis- 
mus beruhendes, effektives Haushaltssys- 
tern zu verwirklichen. Das erforderte vor 
allem die Schaffung eines einheitlichen 
Staatshaushaltes in Ubereinstimmung mit 
dem Staafsaufbau und der Volkswirtschaft. 
Seine einheitliche Struktur erméglicht eine 
einheitliche Disposition auf der Grundlage 
des fiir aIIe Haushaltsorganisationen giilti- 

gen einheitlichen Haushaltsrechtes. 
Der Staatshaushalt der DDR besteht aus 
dem zentralen Haushalt und den 6rtlichen 
Haushalten (§ 2 der Staatshaushaltsord- 
nung). Teile des zentralen Haushaltes sind 
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die Haushalte der zentralen Staatsorgane 
(Volkskammer, Staatsrat, Ministetrat, Mi— 
nisterien und andgre zentrale Organe ein- 
schliesslvich der ihnen unterstellten Bettie- 
be und Einrichtungen) und 2115 relativ 
selbstéindiger Bestandteil der Haushalt der 
Sozialversicherung. In den Haushalt det 
zentralen Staatsorgane sind die finanziellen 
Ergebnisse der zentralgeleiteten volkseige- 
nen Wirtschaft einbezogen. Vor allem mite 
tels des zentralenr Haushaltes werden Masse 
nahmen von gesamtgesellschaftlichem In— 
teresse finanziert. Das gilt beis’pielsweise 
ffir strukturbestimmende Investitionen, ffir 
wesentliche Aufgaben des Wissefischaftliéh— 
technischen Fortschritts, ffir die sozialisti- 
sche Intensivierung der Landwirtschaftein- 
schliesslich ihres schrittweisen Ubetganges 
Zu industriemfissigen Produktionsmetho- 
den, die Finanzierung grandsétzlicher kul- 
tureller und Sozialer Massnahmen sowie 
die Finanzierung der Verteidigungs: und 
Sicherheitsaufgaben. 

Die 6rt1ichen Haushalte gliede’rn ‘sich ent—
> 

sprechend dem Staatsaufbau der 'DDR in 
die Haushalte der Bezirke, Kreise, Stadte 
und Gemeinden, wobei die Gesamtheit d6}: 
nachgeordneten Haushalte Bestandteil des ‘ 

jeweils fibergeordneten Haushaltes ist. In- 
folgedessen umfasst zum Beispiel der 
Haushalt eines Bezirkes die unmittelbar 
fiir die Lésung bezirklicher Aufgabenr e1:- 
forderlichen Mittel. Darfiber hinaus sind 
'auch die Haushalte der zu diesem Bezirk 
gehfirenden Kreise und kreisfreien Stéidte 
im Bezirkshaushalt enthalten. In Ubereim 
stimmung mit dem jeWeiligen Unterste'l— 
lungsverhéiltnis fliessen die finanziellen 
Ergebnisse der firtlichen vomseigenen 
Wirtéchaft in den jeweiligen 6rtlichen 
Haushalt ein. Damit Wird zugleich die 
Einwirkung der 6rtlichen Staatsorgane auf 
die/Erhfihung der Effektivitéit der 6rt1ichen 
Wirtschaft mobilisiert. Die Mittel der firt— 
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lichen Haushalte dienen vorrangig folgen— 
den Bereichen: Bildungswesen und Ein- 
vrichtungen der Kinderbetreuung, Gesund- 
erhaltung, Erholung und sporth'cher Beta- 
ti'gung der Biirger, Nahverkehr, Dienst- 
l‘eistungen. Wohnungswirtschaft, Entfal— 
tung des geistig-kulturellen Lebens im firt- 
lichen Bereich. 
Eine gewisse Sonderstellung nimmt der 
Haushalt der Sozialversicherung als Teil 
des zentralen Haushaltes ein. Dei Leitung 
und Verwaltung der Sozialversicherung ob- 
liegt den Gewerkschaften. Die finanziellen 
Fonds der Sozialversicherung sind Bestand- 
teil des zentralen Haushaltes als Ausdruck 

' der Verantwortung des sozialistischen Staa— 
tes fiir die soziale Sicherung der Biirger im 
Alter, bei Krankheit und fiir den vorbeu- 
gender; Gesundheitsschutz. Entsprechend 
seinem Verfassungsauftrag fibernimmt der 
Staat die Afisammlung der Mittel ffir die 
soziale Betreuung der Bfirger aus dem So- 
zigi‘lversicherungsfonds im Rahrnen seiner 
Haushaltswirtschaft und stellt sie den Ge- 
werkschaftsorganen zur selbst'alndigen Ver- 
Wendung zur Verffigung. Das bedeutet vor 

7 
allem, dass der Staatshaushalt auch die- 
jenigen Mittel deckt, die fiber das Gesarnt— 
volumen der Einnahmen aus Sozialversi- 

' 

cherun'gsbeitréigen hinaus erforderlich wer- 
den, um das griissere Gesamtvolumen der 
Ausgaben der Sozialversicherung zu dek- 
ken. 

a, DIE WESENTLICHEN RECHTSGRUND- 
sATzE LDER HAUSHALTSWIRTSCHAFT 
NACH DER STAATSHAUSHALTS- 
ORDNUNG DER DDR 

a) Demoémzfiixcber Zemfmliymm 
Als tragendes Leitungs- und Organisations- 
prinzip des sozialistischen Staates bestimmt 
der demokratische Zentralismus auch die 
Grundb‘ezi'ehungen in der Haushaltswirt- 
schaft der DDR. Sichtbarer Ausdruck da- 
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fiir ist der bereits dargestellte Aufbau d‘es 
Haushaltssystems und .die dataus resultie— 
rende Einheitlichkeit des Staatshaushaltes. 
Die konsequente Verwirklichung des de- 
mokratischen Zentrah'smus gewéihrleistet 
einheitliche Umverteilungsprozesse ent- 
sprechend der zentralen Grunds‘atzentschei- 
dungen in Ubereinstimmung mit der Pla- 
nung im materiellen Bereich. Damit- wird 
die Durchsetzung zentraler Leith'nien im 
gesamten Bereich der DDR auf dem Haus- 
haltsgebiet gesichert. Andererseits bietet 
das Prinzip des demokratischen Zentralis- 
mus alIe VoraussetZungen, dass die 61th- 
chen Organe auch in der Haushaltswirt— 

‘schaft ihrer Verantwortung entsprechend 
den gesétzlichen Bestimmungen 6 in vol- 
lem Umfange nachkommen und darfiber 
hinaus ihre eigene Initiative entfalten k6n- 
nen. ‘ 

So sichert zum Beispiel das einheitliche 
Haushaltssystem, dass den firtlichen Orga- 
nen immer die erforderlichen Mittel zur 
Erfiillung der planmfissigen Aufgaben zur 
Vetffigung stehen. Soweit die erforderli- 
Chen Ausgaben der 6rt1ichen Organs dutch 
die firtlichen Einnahmen nicht gedeckt 
werden, erfolgt ein Ausgleich aus dem 
zentralen Haushalt und schliesst damit 
Verschuldungen insbesondere von Stidten 
und‘ Gemeinden aus. Die Einheitlichkeit 
des Haushaltes bedeutet auch, dass alle 
Einnahmen und Ausgaben nach den gla- 
Chen Rechtsgrunds‘altzen in allen zentralen 
und firtlichen Haushaltsorganen verwendet 
warden und in einer einheitlichen Haus- 
-ha1tssy’stematik erfasst sind. Damit warden 
die erforderlichen Voraussetzungen ge- 
schaffen, um die staatliche Leitungstéitig— 
keit zur Qualifizierung der Planung, der 

6. Gesetz fiber die b'rtlichen Volksvertretungen 
und ihre Organe in 'der DDR vom 12.7.1973, 
Geset-zblatt der DDR Teil I, S. 513. 
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Analysentiitigkeit und~ zur umfassenden In- 
formation Zu hutzen. 

b) Plammg ales Staambzzwbaltex 
Das generelle Prinzip des Artikels 9 Abs. 
3 der Verfassung der DDR, wonach fiir 

die Volkswirtschaft Wie fiir alle anderen 
gesellschaftlichen Bereiche der Grundsatz 
day: Leitung und Planung gilt, ist auch ver- 
bindlich fiir die Aufstellung und Dutch- 
fiihrung des Haushalrtes. Naeh § 13 der 
Staatshaushaltsordnung ist fiir jedes Ka- 
lenderjahr ein Staatshausha’ltsplan aufzu- 
stellen, wobei besond’ers die kleineren 
Stfidte und Gemeinden das Recht nutzen 
kénnen, im Interesse rationeller Leitungs- 
tfitigkeit zur Mehrjahresplanung fiberZu- 
gehen. 
Die Ausar-beitung des Staatshaushaltespla— 
nes in seiner Gesamtheit und der Haus— 
haltspliine der tittlichen Staatsorgane er- 

folgt in Ubereinstiinmung mit der Planung 
der materiellen Entwicklung der Volks- 
wirtschaft. Die Haushaltspléine werden auf 
der Grundlage .und in Wechse’lwirkung 
insbesondere mit der- Bilanz des gesell- 
schaftlichen Gesamt-produkts und des Na- 
tionaleinkommens, der Bilanz der Geldein- 
nahmen und -ausgabeu der Bevélkerung, 
der Finanz-bilanz des Staates, der Krediti 
bilanz und der Zweigbilanzen der volks- 
eigenen Wirtschaft vom Ministerium der 
Finanzen bzw. den Abteilungen Finanzen 
der 6rt1ichen Rite in Zusammenarbeit mit 
der Staatlichen Plankommission, den 61t- 
li'chen Fachorganen und den anderen Fi- 

nanz- und Bankorganen erarbeitet. Die 
Planerarbeitung orientiett sich auf die Auf- 
gaben des Volkswirtschaftsplanes und be- 
dient sich der analytischen Einschbltzu’ng 
der vorangegangen‘en Planperiode. Auf 
dieser Gmndlage fibergibt der Ministerrat 
den Fachminis’tem 'und den Leitern anderer 
zentraler Staat'sorgane sowie den Vorsitzen- 
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den der Rite der Bezirke staatliche Plan-
‘ 

aufgaben und Berechnungskennziffem, die 
differenziert auf die nachgeordneten .‘staat- 
lichen Einrichtungen sowie die Rate der 
Kreise, der Stéidte und Gemeinden aufge- 
schlfisselt werden. In den j‘ev‘veiligen Be- 
reichen erfolg-t damn die Bearbei’tung-der 
Planentwiirfe und deren Begatunggin den 
zustfindigen staatlichen Gremien. Letztlich 
werden die fertiggestellten Entwfirfe z'um 
Staatshaushaltsplan-Entwurf zusam'menge: 
fasst. 1m Plenum der Volkskammer erfolgt 
dann die Diskussion und Beschlussfassung 
fiber den Gesamtentwurf des Staats‘haushal-

_ 

tes. Nach der Verabschiedung des jiihrli- 

Chen Staatshaushalts'gesetzes dutch die 
Volkskammer warden auf seiner Grund- 
lage auf 6rtlicher Ebene die Beratungen. 
fiber die weitere Aufgliederung der Haus— 
haltsf-onds entsprechend den materiell’en 
Aufgabenstellungen gefiihrt uhd die fiir 

das jeweilige Territorium verbir/idlichen _4 

Haushaltsbeschlfisse durc’h die 6rtliChen - 

Volksvertretungen in eigener'Zust‘aindigkeit 
gefasst.

, 

In engem Zusammenhang mit den Planun'g 
des Staatshaushaltes, die auf der Grund-~ 
lage des demokratischen Zentralismus er- 
folgt, steht dasPrinziP der Vollstéindigkeit. 
Es vet-bietet, haushaltswirksame Ei‘nnahmen 
ur’ld Ausgaben sowie finanzi'elle Fonds dus- 
serhalb des Haushaltes und der Haushalts- 
pl‘anung zu fiihren. Dutch dig vollstéindige 
Einbeziehung aller' Einhahmen und' Ausga- 
ben ohne wechselseitige Aufrechnung wird 
der Méglichkeit entgegengewirkt, leitungs- 
massig nicht erkennbare gesellschaftliche 
Entwicklungstendenzen entstehen, zu las- 

sen. 

c) Einbez‘t 1/0” materieller 21m?! finanzz'éller 
Plcmmg ‘ 

Volkswirtschaftsplan und Staatshaushalts- 
plan bilden die Grundlage der staatlichen 
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Planung, beide Plane erg‘alnzen sich als 
Teile d‘er Volkswirtschaftlichen Gesamtpla- 
nung. Ausgehend vom Primat der mate- 
riel'len Seite, erfasst und beeinflusst der 
Staatshaushaltsplan in Abstimmung mit 
dEn anderen Bereichen des einheitlichen 
Finanzsystems die gesellschaftlichen Pro- 
zesse; Die Funktionen der Finanzen wer- 
den als vermittelndes stimulierendes und 
vkontrollierencies Glied des gesellschaftli- 
Chen Reproduktionsprozesses genufzt, um 
.auf die Strukturierung der materiellen Pro- 
duktion und die Effektivitéitserhéhung so— 
wohl ‘bei der'Durchffihrung der staatlichen 
Massnahmen in der Volkswirtschaft wie 

' auch in allen anderen Bereichen aktiv ein- 
zuwirken.7 
Mittels deg Einnahmen und Ausgaben des 

. Staatshaushaltes ist eine unmittelbare In- 
forgnation', Analyse und Lenkung einer 
Vielzahl staatlicher und" Wirtschaftlicher 

. Entwicklungsprozesse méglich, die sich 
dutch Ers'chl'iessung aller betrieblichen und 
territorialen Reserven als wesentliches Mit- 
te’l zur Erreichung hoher Effektivitéits- und 
Leitungsziele erweisen. 
Bei der Aufstellung des Staatshaushalts~ 
planes finden alle wesentlichen staatlichen 
Bilan'zen Beriicksichtigung und ermégli- 
Chen, in Abstimmimg mit den materiellen 
Plénen im zentralen und firtlichen Bereich, 
die Ubereinstimmung der materiellen mit 
der finanziellen Sejte der Entwicklung Zu 
gewéihrleisten. In Konkretisierung des 
Grundsatzes der Einheit von materieller 
und finanzieller Planung hat der Minister 

A 

der Finanzen das Recht, beim Vorsitzenden 
der Staatlichen Plankommission bzw. bei 
den Leitern der verantwortlichen zentralen 
Staatsorgane Einspruch einzulegen, wenn 
die in den materiellen Pliinen vorgesehe- 
nen Massnahmen entweder die volkswirt— 
schaftlich notwendige Akkumulation nicht 
gewéihrleisten, die proportionale Entwick- 
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lung der Volkswirtschaft nicht zu s'ichern 
vermégen Oder gegen das Prinzip der 
Sparsamkeit verstossen. 

d) Amgeglz'cbenbez't and Rexervebz'ldzmg 
Die Stabilitéit der Staatsfinanzen und der 
Wfihrung der DDR hat ihre Wichtigste 
Grundlage in der planmfissigen volkswirt- 
schaftlichen Entwicklung unseres Staates. 
Die Haushaltswirtschaft unterstiitzt und 
férdert diese Stabilitéit dutch ein 6kono- 
misch begriindetes, den materiellen Bedin— 
gungen entspmchendes Verhéltnis der Aus- 
gaben zu den Einnahmen. Verbindlicher 
haushaltsrechtlicher Grundsatz ist in die- 
sem Zusammenhang das Prinzip der Aus— 
geglichenheit, wonach die Ausgaben nicht 
fiber den Einnahrnen liegéh diirfen. Die 
strikte Einhaltung dieses Grundsatzes ist 

ffir die Stabilitéit der Haushaltswirtschaft 
von hoher Bedeutung, da so unter anderem 
Entstellungen der Geldzirkulation, Entstel- 
lungen des Verhéiltnisses zwischen materi- 
ellen und finanziellen Fonds und damit 
Geféihrdungen der Wihrungsstabflit'ait aus- 
geschlossen werden kénnen. 
Ffir die Sicherung der Liquiditéit des Staats- 
haushaltes ist der Minister der Finanzen 
gegenfiber dem Ministerrat verantwortlich 
und rechenschaftspflichtig. Entsprechend 
seiner Gesamtverantwortung ist die Aus— 
arbeitung, Dutchfiihmng, Abrechnung und 
Konttolle des Staatshaushaltsplanes mit der 
Efreichung eines im Staatshaushaltsplan 
vorgesehenen Uberschusses zu verbinden. 
Dieser Haushaltsiiberschuss erméglicht die 
Uberbriickuhg von Schwankungen _zwi- 
schen Einnahmen und Ausgaben und in 
gewissem Umfange die Finanzierung un- 
vorhergesehener Aufgaben. In der 6rtli- 
Chen Haushaltswirtschaft wird diese Auf- 
gabe durch den planméissigen Kassenbe- 

7. G. Geb‘hardt, a.a.O. S. 42.‘ 
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stand regfifllt” Die Erreichung des planméis- 
sigen Kasse‘nbestandes ist wic’htiges Krite- 
rium fiir die Haushaltsplanetffillung. Des- 
halb dfirfen Fondszufiihrungen‘ erst nach 
Erreichung des geplanten Kassenbestandes 
vorgenommen werden. Sie gelten solange 
als vorléiufig, bis die Staatliche Finanzre— 
vision die Jahreshaushaltsrechnung besti- 
tigt hat. 

6) Grmzdmtz tier Wirtsc/mftlz'c/oéez‘t and 
S parmméez't 

Das Prinzip def Wirtschaftlichkeit und 
Sparsamkeit beinhaltet, im gesarntgesefl- 
schaftlichen Interesse in allen Staatsorga— 
nen und Betrieben der volkseigenen Witt- 
schaft, die vorhandenen Mittel mit optima- 
lem Effekt und h6chste1: Sparsamkeit ein~ 
zusetzen. Ausdruck dieses Prinzips ist auch 
die restlose Ausschépfung der dem Haus- 
halt zur Verffigung stehenden Einnahme- 
quelleg. Den verantwortlichen Leitem ist 

damit die Verantwortung fibertragen, in 
ihrem Bereich die aktive Rolls der Finan- 
zen zu verwirklichen. Diese Verantwortung 
muss mit Festlegungen verbunden sein, die 
bei Verletzung des Sparsamkeitsprinzips 
zu Sanktionen fiihren und die staatliche 
Ordnung Wieder 'herstellen. 
Der Finanzminister hat mach § 5 der 
Staatshaushaltsordnung das Recht, bei Ver- 
stéssen gegen die Haushaltsdisziplin Re- 
chenschaftslegungen zu verlangen und 
wirksame Massnahmen zur Beseit-igung des 
Disziplinwidrigkeiten zu treffen. So kann 
er Ausgaben zeitweilig ode: endgfiltig 
sperren, Konten sperren 'und die Haus- 
haltsfinanzierung zeitweilig einstellen. 
Ausserdem besteht die Méglichkeit, gegen

! 

die Verantwortlichen bei Verletzung ihrer 
Dienstpflichten die materielle Verantwort— 
lichkeit des Arbeitsrechtes (Schadenersatz- 
leistungen) sowie Disziplinar— oder Ord- 
nungsstrafen geltend zu machen. 
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4 GRUNDZUGE DER EINNAHMEN- UND 
AUSGABENSTRUKTUR DES 
STAATSHAUSHALTES DER DDR 

a) HauJ/azzltxez’nmz/amen 
Entscheidende Quelle der Einnahmen des 
Staatshaushaltes sind die Pflichtabfiihrun- 
gen (Abgaben) der volkseigenen Wirt- 
schaft. Infolge des‘staatlich—sozialistischen 
Eigentums an den Grund- und Umlauf; 
mitteln der volk‘seigenen Wirtschaft ob: 
liegt es der unmittelbaren Dispositi’onsbe- 
fugnis des Staates als Eigentiimer, einen 
Teil der von der volkseigenen Wirtsch‘aft 
erwirtschafteten Mittel als Reineinkommen 
des Staates im HauShalt zu konzentrieren. 
In Bezug auf die genossenschaftliche Wirt—

I 

schaft und die Bevéilkerung stehen’ dem 
Staat dagegen Steuererhebungsrechte 21i, 

die aus Artikel 9' Abs. 4 der Verfassung 
der DDR resultieren. Nach dieser Verf’as- 
sungsvorschrift ist dem Staat mit dem 
Recht auf Festlegung des W'fihrungs- und 
Finanzsystems zugleich das Recht zur Er- 
he‘bung von Steuern und .Abgaben auf, der 
Grundlage von Gesetzen fibertragen (Steu- 
erhoheit).. ~ 

In qualitative: Hinsicht stellen die Pflicht-‘ 
abffihrungen der volkseigenen Wirtschaft 
die grésste und stabilste Einnahmegruppe 
des Staatshaushaltes der DDR dar, deren 
Bedeutung mit wauchsender Wirtschafts— 
kraft zunimmt. W'alhrend zum Beispiel der 
Anteil der Einnahmen desy Staatshaushaltes 
aus den Pflichtabffihrungen der volkseige- ‘ 

nen Betriebe, Kombihate und der VereiniJ 
gungen volkseigener Betriebe im Jahre 
1971 50,170 der Gesamteinnahmen betru- ‘ 

gen, war bis 1973 eine Steiger‘ung auf 
55% mBgI-ich. Fiir das Jahr 1975' sind 
Pflichtabfiihmngen aus der volkseigenen ‘ 

Wirtschaft in H6he von- 64,89 Milliarden 
Mark vorgesehen, was bei einer geplanten 
Gesamteinnahme von 106,46 Milliarden 
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7 Mark etwa 61% der Gesamteinnahmen des 
Haushaltes entspricht.8 ' 

Bei den Abffihrungen der volkseigenen 
Wirtschaft sind die Produktionsfondsabga- 
be, die Nettogewinnabffihfung, die pro— 
duktgebundenen (umsatzabhéingigen) Ab- 
gaben‘ z'u unterscheiden. 
Die Produktionsfondsabgabe der volkseige— 
n’en Betriebe ist auf die produktiven 
Grund- und Urnlaufmittelfonds zu ent— 
richt‘en. Sie erfiillt neben ihrer Finanzie- 
rungs- vor allem eine Stimulierungsfunk- 
tion, die zur Minimierung des Aufwandes 

‘ an Grund- und Umlaufmitteln ffihren 5011. 
Die Héhe der Produktionsfondsabgabe be- 
tréigt in der Regel 6% der Grund- und 
Umlaufmittelfonds. Ihre finanzielle Quelle 
ist der Bruttogewinn. Die Produktions- 
fo‘ndsabgabe sichert dem Staatshaushalt sta- 
b'ile Einnahrnen und client mit ihrer Orien— 
‘tierung auf einen optimalen Fondseinsatz 
der Qualifizierung der wirtschaftlichen 
Rechnungsfiihxung sowie der kollektiven 
und persijnlichen materiellen Interessie- 
rung der Werktéitigen. 
Die Nettogewinnabfiihrung wird fiir jeden 
Betgieb pro Jahr in quantitativer Héhe ge- 
sondert f'estgelegt. Sie ist abhiingig vom 
gesamtgeSellschaftlichen Finanzbedarf, 
vom Finanzbedarf des Betriebes und ande— 
ten KEnnzif-‘fém. Die Nettogewinnabfiih- 
rung verdeutlicht das Zilsammenwirken 
verschiedener Teilbereiche des Finanzsy— 
stems auf der Grundlage der staatlichen 

. Leitung und Planung. 
Die produktgebundenen Abgaben werden 
im" wesentlichen von den Betrieben der 
Konsmngfiterproduktion erhoben. Sie b‘il- 

den eine‘n Bestandteil der Preise und er- 

ffillen daher neben ihrer Finanzierungs- 
funktion gleichzeitig cine preispolitische 
Funktion. Sie sind nach Absatz def Pro- 
dukte an den Staatshaushalt abzufiihren. 
Die im Staatshaushalt vereinnahmten Steu- 
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ern sind insbesondere von dén sozialisti- 
schen' Produktlionsgenossenschaften (etwa 
35% Anteil an den Staatseinnahmen), von 
den privaten Handwerkern und Gewerbe- 
treibenden (etwa 2,6% Anteil an deh 
Staatseinnahmen) und den Bfirgern zu ent- 
richten, wobei insbesondere die Lohnsteuer 
mit 4,8% Anteil an den Gesamteinnahmen 
des Staatshausheiltes im gegenwéi’rt’igen 
Zeitabschnitt =betei1igt ist. Neben den 
Pflichtabffihrungen und Steuern zihlen 
auch Gebiihren und Beitrage auf Grand 
gewélhrter oder im Bedarfsfalle in An- 
spruch zu nehmender Leistungen zu den 
Einnahmen des Haushaltes. Typisch sind 
hier die Einnahmen der Sozialversicherung, 
deren Haushalt Bestandteil des Staatshaus- 
haltes ist. Ffir das Jahr 1975 sind 11,37 
Milliarden Mark Einnahmen aus Beitréigen 
zur Sozialversicherung geplant, was einem 
Anteil von rund 10,8% an den Gesamta 
einnahmen entspr-icht. 

b) Ham/mluawgaben 
Die steigende Wirtschaftskraft, die in zu- 
nehmenden Einnahmen des Staatshaushal- 
tes aus den Bereichen der= Volkseigenen 
Wirtschaft ihren Niederschlag findet, er- 

miiglicht zunéhmende Aufwendungen fiir 
die Erhéhung der Effektivitéit der Witt- 
schaft dutch Investit-ionen,‘ Forschung, 
Verbesserung der Technologie sowie ffir 
soziale, gesundheitliche und kulturelle Be- 
treuung der Beviilkerung. Die Zuwendun- 
gen des Staates ffir die unmittelbare Ver- 
besserung des Lebensniveaus der Bevéil- 
kerung, die als gesellschaftliche Fonds 
charakterisiert werden, weisen — wie 
schon ausgeffihrt —— ffir 1975 den Betrag 
von insgesamt 37,1 Milliarden Mark aus. 

8. Vet-gleiche 1 und 4 des Staatshaushaltsge— 
setzes 1975 vom 19.12.1974, Gesetzblatt der 
DDR Teil I, S. 574. 
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Die Mittel der gesellschaftlichenFonds 
dienen insbesondere der Finanzierung. 

kulturell-sozialer Massnahmen, ein- 
schliesslich Kérperkultur und Sport so- 
vérie Erholungswesefi. Beachtlich sind 
hier d-ie Mittel, die zum Ausgleich des 
Haushaltes der Sozialversicherung aufé 
gewendet warden, um die Differenz 
der Sozialversicherungseinnahmen aus 
Beitréigen und den weit darfibet liegen- 
den Ausgaben zu decken. So stehen im 
Jahre 1975 den geplanten Einnahmen 
aus Pflichtbeitrfigen der Versicherten 
und ,der Betriebe in Héhe von _11,38 
Milliarden Mark Gesamtausgaben von 
20,42 Milliarden Mark gegenfiber. Der’ 
Zuschuss aus dem Staatshaushalt be- 
léiuft sich damit auf 9,04 Milliarden 
Mark (44,2% der Ausgaben dc): So- 
zialversicherung) . 

Uber die Mittel Zur ‘Sicherung der ge- 
setzlich festgelegten Leistungen der So- 
zialversicherung hinaus stellt der Haus- 
halt noch erhebliche Beitréige fiir das

‘ 

Gesundheits— und Sozialwesen, z.B. fiir 
stationire und ambulante Versorgung, 
fiir Feierabend- und Pflegeheirne filte- 
rer Biirger, ffir Kinderkrippen und 
Kinderheime, fiir Unterstiitz‘ungen ffir 
Mutter und Kind bereit, die zum Bei- 
spiel nach der HaushaltSabrechnung 
des Jahres 1973 rund 6,9 Milliarden 
Mark = 7,4% der Gesamtausgaben 
ausmachten. 
fiir bildungspolitische Massnahmen wie 
Volksbildung, Berufsausbildung, 
Hoch- und Fachschulstudium sowie Er- 
Wachsenenqualifizierung. 
fiir den staatlichen und genossenschaft- 
lichen Wohnungsbau. Hie: handelt es 
sich um die gegenwiirtig wesenth'chste 
Investition zur Erfiillung eines ent- 
scheidenden Grundbediirfnisses der 
Bfirger. Zugleich werden hier im we- 
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sentlichen Umfange Kre’ditmittel ein— 
gesetzt:‘ Ffir d-ie Jahre 1976 bis 1980 
sind Plane ausgearbeitet worden, die 
den Bau von 750.000 tnunge‘n ‘um- 
fassen und daZu die erforderlichen Fi- 
nanzierungen erfordem. .

‘ 

— fiir die Sicherung der gesetzlich festge- 
legten stabilen Verbraucherpreise ins- 

besondere fii: die Grundnahrungsmjt- 
tel‘, fiir Kinderbekleidung, fiir Dienst- 
leistungen, fiir niedrige Verkehrstarife 
und Wohnungsmieten. 
Die Sicherung stabiler Verbraucherw 
preise seit Vielen Jahren- gehéirt zu den 
gr‘dssten Politischen und 6konomischen 
Leistungen des Staates. Sie ist auch in 
der gegenwfirtigen Periode -trotz stei- 

gendet Roh- und Brennstof-fpreise bei 
Importen gesichert worden. Das erfor- 
dert vor allem die Mobilisierung aller 
Ressourcen der‘volkseigenen und ge- 
nossenschaftlichen Wirtschaft 2111; in— 
tensivierung der Produktion, zur Er- 
héhung ihrer Effektivit'ait,' um die 
Preis'steigerungen auf den internationa- 
len Mirkten in der Ebene der volks- 
eigenen Wirtschaft weitgehend abzu- 
fangen und schon hier eiher Erhfihung 
der Endverbraucherpreise ~entgegenzu- 
Wirken. Aus dem Staatsha’ushalt wur- 
den in den vergangenen Jahren die

I 

Verbraucherpreise als Ausdruck der 
prinzipiellen Wittschafts- und Sozial- 
politik der DDR in erheblichem Um- 
fange aus dem Staatshaushalt subvcnti- 
oniert. Die Subventionen~ betrugen 
1974 10,5 Milliarden Mark.9 

Die Vortei-le der Bevélkerung aus dieser 
Subventionierung der Verbraucherpreisge 

9. Zahlenangaben mach K. Hunger, Sozialpoli- 
tik und Verbraucherpreise, 'Sozialistis'che Finanz- 
Wirtschaft 1974, Heft 20, S. 27 und Statistisches 
Jahrbuch der DDR 1974. 
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sind betréichtlich. Zum Beispi‘el 
“ 

sind 
Grundnahrungsmittel, deren Praise seit 
viglen tren unveréindert stabfl sind, 'bei 

einem Eink’aufisvolumen von 100,— Mark 
mit rund 25,—— Mark aus dem Staatshaus- 
halt subventioniert. 
Die dargestellten Beispiele bestéitigen die 
Feststellung des Finanzministers in der Be- 

‘ griindung' des Staatsh'aushaltes 1975, dass- 
,,die gesellschaftlichen Fonds den bedeu— 
tendsten Teil der Ausgaben des Haushalt‘es - 

unseres Staates ausmachen.“ 10 
Dabei ist zu ‘beachten, dass neben den Aus- 
gaben des Staatshaushaltes ffir die genann- 

{ 

ten Zwecke auch Ausgaben in der voIks- 
eigenen Wirtschaft vorrangig aus dem 
Kultur- und Sozialfonds, den Leistungs- 
fonds 'und den Primienfond‘s allen Werk- 
tit-igen in der einen ode): anderen Weise 
zugfite kommen. 
Dieser gemeinsame Fondseinsatz wird auch 
hinsi‘c’htlich anderer Haushaltsausgaben 
praktiziert. 

' So werden z.B. Massnahmen 
d'es Wissenschaftlich-technisChen Fortschrit~ 
tes und der naturwissenschaftlich-techni- 
schen Forschung im Jahre 1975 mit rund 
1-,6 Milliarden Mark im Haushaltsplan vor- 
gésehen, dariiber hinaus abet noch 4,2 Mil- 
liarden Mark raus den Fonds fiir Wi'ssen- 
Schaft und Technik, die in den Betrieben 
der volkseigenen Wirtschaft gebildet wor- 
den sind.11 
In ihnlicher Weise erfolgt die Farderung 
der Landwirtschaft. Dort sind neben den 
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Eigenmitteln der volkseigenen Gfiter und 
der landivirtschaftlichen Produktionsgenos- 
senschaften nach § 5 des Staatshaushalts- 
gesetzes des Jahres 1975 zur Ffipderung d‘er 
sozialistischen‘Intensivierung der Produk— 
tion und des schrittweisen Uberganges zu 
industrielfifissi‘gen' Produktionsmethoden 
rund 2,1. Mill-iarden Mark Haushaltsmittel‘ 
ffir Meliorationen, Investitionszuschfisse 
und produktionsférdemde Massnahmen 
vorgesehen. 
Weitere wichtige Positionen sind die Haus- 
haltsausgaben ffir die Finanzierung zentral 
beschlossener Investitionen der volkseige— 
nen Wirtschaft, ffir die Investitionen staat— 
licher Organe und Einrichtungen, fiir den 
Staatsapparat, ffir das Verkehrswesen und 
ffir die Nationale Verteidigung und Sicher- 
heit. 

Insgesamt sichert der Staatshaushalt die 
Durchsetzung der materiellen Ziele des 
Volkswirtschaftsplanes und stimuliert eine 
h6here Effektivitiit. sowie die Senkung der, 
Kosten bei umfassender Durchsetzung des 
sozialistischen Sparsamkeitsprinzips als 
Grundbedingung fiir die .Erffillung der 
gestellten Aufgaben. 

10. S. Béi‘hm, Sparsamkeit — in Prinzip unserer 
Wirtschaftspolitik, Neues Deutschland vom 
20.2.1974, S. 4. 
11. Dazu H. Keller, Der Staatshaushalt in un- 
serer Volkswirtschaft, ‘Ein'heit 1975, Heft 2, S. 
212 ff; 
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DR. AHMAD IMAM *: 
A NEW SOLUTION FOR SOLVING THE PROBLEM OF DOUBLE TAXATION OF DIVIDENDIS 
I. INTRODUCTION 

Taxation of capital investments in the 
form of permanent establishments does not 
raise problems because, in general, the 
Principle is recognized whereby the country 
of the source can tax income acquired from 
a permanent establishment in its territory. 
Despite the divergence of delimitations 
with regard to investments, this criterion 
is accepted by most countries either in their 
internal legislation or in bilateral tax con— 
ventions. 
As far as taxation of movable capital is 

concerned, an analysis of the relevant inter- 
nal laws and tax conventions indicates that 
the most difficult problem centers on the 
taxation of dividend distributions. The 
ideal solution would be the renunciation by 
the State where the capital is employed of 
its right of imposition to be stated in bi- 
lateral conventions. Taxes would be then 
exclusively iinposed by the State in which 
the investor resides on his wealth and the 
income resulting from it, regardless of the 
origin of that income. 
This solution is a Practical one between 
industrial states: the reciprocal investments 
made by the investors of capital normally 
[comPEnsate each other so that there is no 
co-nsideraBle net budgetary loss caused by 
the flow of exported and imported capital; 
However, the developing countries, because 
of their financial and economic situation, 
would normally not be in a pqsition to 
completely renounce their right of impo- 
sition. The interests of developing coun- 
tries demand a different solution in this 

respect. What would be the method and 
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forms of taxation that developing countries 
could employ, Without creating negative 
effects on their pattern of growth, which 
would‘supply substantial income and at the 
same time provide a solution .to ‘the pro- 
blem of double taxation at the time? , 

A solution to the problem of the taxation 
of dividends in connection with developing 
and developed countries will simultaneous- 
ly .solve the problem of foreign investment 
in developing countfies. Of course, the 

- problem of knowing what should be the 
basis of a good: and just right of taxation 
is of a rather arbitrary nature. The d‘efini~ 
tive solution has not yet been found and 
particularly in the fields of dividends, in- 
terest and royalties it is very difficult to 
find. If one could find a,clear distinction 
between the different factors that give rise 
to an appropriate taxation, nobody could 
ever object .to sharing of the flight of im- 
position among various states. 
Generally, «such a solution has to consider 
the Whole of the, material advantages gath- 
ered by the foreign companies, 1'.e., .the 

benefit shown 'by their profits and objec- r 

tives of development. It could be of interest 
to the developing countries, especially. as a 
group, to find a common agreement on an 
arrangement of fiscal concessions and at 
the same time to arrive at a certain under- 

* Lecturer at the University Of Cairo (Faculty of 
Economy). Author of “La prévention de la 
double imposition des bénéfites des sociétés par 
actions dans les rapports entre pays développés 
et pays en voie de développement" (doctoral 
thesis; Université Libre -de Brpxelles). This at- 

ticle summarizes Dr. Imam’s conclusions stated 
in his thesis. 
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standing onmethods of taxing profits, in 
such a way .that companies functioning in 
their territories contribute in an adequate 
way to the revenues of the States. 

II. THE IMPORTANCE OF A SOLUTION ON DIVIDENDS 
Among the economic and judicial reagons 
for finding a solution concerning the pro- 
blems of dividends of companies situated 
in deVeloping countries, the most important 
would be: 
1) A solution involving a mutual limita- 
tion of the rights of taxation of the con- 
tracting countries creating a good fiscal 
base for international capital investments 
would give the taxpayer a base on which 
he could make his financial decisions. 
.2) The methods of avoiding double tax- 
ation in the conventions between develop 
ing and‘ developed countries are very dif- 
ferent. The cost of production and the in- 
come on capital invested should not be in- 
fluenced in completely different ways from 
one country to another because of fiscal 
laws. 
3) The competition between developing 
countries to- attract foreign capital must 
disappear in‘their common interest. Capital 
movement and the localization of invest- 
ments must not be determined by purely 
fiscal considerations, but should be answer- 
able -to essential economic or social needs, 
ensuring the optimum utilisation of finan- 
cial and natural resources. 
4) A well balanced fiscal solution would 
be more effective in attracting foreign ca- 
pital. If the developing countries want to 
obtain foreign capital, they should not 
overtax’ the Income from investments. 
5) It is also in the interest of capital ex- 
porting countries not to use fiscal measures 
to restrain international movements of ca- 
pital .to developing countries. 
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III. THE CONDITIONS OF SUCH A 
SOLUTION, 

A solution has to be able to combine the 
interests of developing countries, deVelop- 
ed countries, and the investors. In order to 
find such a solution, the realities of the 
situation should always be borne in mind. 
1) Foreign investors will not agree to En- 
vest in‘ a developing country if the net 
xeturn from their capital is more favorable 
in, their ow_n countries or in another de- 
veloped country. 
2) At the same time, it becomes clear 
that the continuation of growth of the 
developing State and the financial necessi— 
ties of a program of economic development_ 
constitutes a major problem in forming 
acceptable solutions. Public funds are re- 

quired first of all for financing a certain 
dumber of activities not directly profitable, 
such as education services (which will lead 
to the development of the human poten- 
tial), transport services, etc. . 

3) The interests of the industrial coun— 
tries and their oWn financial needs should 
also not be forgotten. 
So, in order to formulate a solution: 
a) developing tcountries should adopt a 
moderate rate of taxation of industrial and 
commercial income; and 
b) replace all indirect fiscal incentives to 
attract foreign capital and to encourage re- 
investments with this new solution because 
the incentives that now apply in these 
countries hardly serve these countries’ in—

' 

terests. Indeed, they constitute an obstacle 
to the application of technical procedures 
to avoid double taxation in the situation of 
sharing taxable income. 

IV. THE SUGGESTED SOLUTION 
A. Factor: to be considered 

1) Of course, the cause of the failure to 
share the income of stocks and shares be- V 
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tween the countries of the residence and of 
the source of the income, either in tax 
treaties or in national legislations, has al- 
ways been the arbitrary values. Why choose 
a percentage of Withholding tax of 20%, 
10% or 5%? What is the basis of such a 
monetary proportion? The determination 
of a minimum rate of tax by the countries 
where the investment originated is an ar- 
bitrary system open to criticism. A system 
based on a method of economic analysis of 
dividends would be more reasonable. 
2) On the other hand, it is necessary to 
limit the sovereignty of the State of the 
source of income .by fixing a maximum 
limit. A maximum limit contributes to a 
stabilization of situations and gives the in- 
vestor the possibility of computing his in- 
corhe- on a long-term basis. 
5) We estimate that this solution would 
be more reasonable and the sharing easier, 
if we could directly move towards an eco- 
nomic analysis of the income of inveSt- 
ment. So, if dividend income is analyzed 
from the viewpoint of economics, one 
could say that it 'is the result of cooperation 
between 
—— capital, — management (of the administration of 

the company), and 
‘ 

— work (effort of the developing coun- 
try’s Government — infra-structure). 

B. Allocation of income 

How can the income of the investments be 
allocated among these three different fac- 
tors? ‘ 

1) Concerning the Part to be allocated to 
capital, the developing countries as well as 
the industrialized countries should assure 
the capital a. compensation which is equi- 
valent to the rate of interest that a bank 
would offer. This is a guarantee that the 
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developing countries should offer inves- 
tors. This ra'te of interest may then be ex- 
empted from taxation in the developed 
country and also in the developing coun- 
try. 

)

- 

This exemption from tax on the part of 
the developed countries would be an en- 
couragement for corporate and private in- 
vestors from the developed countries. This 
is an aid that the developed countries 
could offer for investments. 
Consequently, this' rate of interest must be 
considered as a minimum of the income to 
be realized. If this interest rate is not 
realized during a given year the difference 
must be considered as a loss to be compen— 
sated duting the five following years. This 
stipulation is very important in the case of 
new enterprises because it often happens 
that a company cannot realize the mini- 
mum of profit, particularly during the first 
years of a venture. 

2) Concerning management and Work: 
these two factors are of equal importance, 
working together with ,the capital to Pro- 
duce income from investments. One can-‘ 
not say that one of the two is more im- 
portant. Consequently, it is important in- 
deed to create a system that permits new 
enterprises to reach quickly a balanced and 
even profitable situation and not less im- 
portant that the Conditions are prepared 
for a reasonable distribution of profit and 
the compensation of management on one 
side and of the efforts of the developing 
State on the other side. The best ways to 
divide the‘income of the investments (after 
the deduction of the minimum return 
equal to the rate of the interest) between 
these two elements, is that the government 
of a developing country could take 50% 
and the investor 50%. 
3) Concerning the rights of the govern- 
ments of the developed countries: 
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a) The governments should exempt the 
minimum return on capital frogn all 
taxes, as a means of encouraging pri- 
vate investment in developing coun- 
tries; 

b) Concerning income that is allocated to 
the management: the developed c0un— 
tries should have the right to tax this 
income. That is to say, that they should 
be entitled to tax this income at a re- 
duced rate which does ‘not exceed 10% 
before the distribution to individuals or 
legal entities'and‘ on COndition that this 
income must be treated as if it were 
realized in the developing country. 
That means that the income could be- 
nefit from the international measures 
fog avoiding double taxation. where 
such measures exist, like “crédit d’ime 
p’ét” or “l’a’voir fiscal”, etc. 

C. An example in figure:
_ 

The prbposed solution is illustrated-by the 
following detailed example. 
’1) Assume that a company established in 
a d'eveloped country invests in a develop- 
ing country through a subsidiary company 1 
a sum of 1 million units. At the end of 
the year the enterprise has realized a net 
income of “300,000 units (after deduction 
of local income tax) which is available for 
distribution. It is also assumed that the 

' rate of .the interest is 7%; In this case, 
how can we divide this sum? 
The calculation concerning the invested 
capital would be: 
1,000,000 x 7. 

' 

V ; 70,000 units. 
100 

In this case, the part attributable to the 
capital would be 70,000 units. This sum 
must be exexlnpted from all taxes in the 
developing countries as well as developed 

< 
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countries. This arrangement could be con- 
sidered either as a reduced rate of taxation 
for the company or as a subvention for the 
investments or as a Permanent cr_edit for 
the investments. The remainder: 300,000 
—— 70,000 : 230,000 units, 
The part concerning the work be one-half 
of the remainder (115,000 units). 
This amount would be kept like a tax by 
the developing countries. 
“The part relating to the management (the 
other half of the remainder or 115,000 
units) would be for the investor. ' 

This part would be exempted from all tax- 
es in the developing countries. The govern— 
ments of the countries of residence could 
tax this sum at a reduced rate not to exceed 
10%. 
The government of the deVeloped coun- 
tries would receive the following amount 
of tax: 
115,000 X 10 

= 11,500 units. 
100 

The balance WOuld be considered as in- 
come already taxed, i.e., 115,000 — 11,500 = 103,500 units, and‘would be paid to 
the investor.

' 

Summary. The folldwing amounts Would 
be received by each of the factors: 
The government of the 
developing country 
The government of the 
developed country 
The investor 

1 1 5,000 units 

11,500. units 
175,500 units 

Net income 300,000 unit§ 
2) Let. us suppose now that the company 

1. The example would not 'be different if the 
foreign company invested 1 million units through 
the creation of a permanent establishment in the 
developing country. 
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realized only 70,000 units. In this case, 

this sum would be exempted in both the 
developing countries and the developed 
countries, that is to say, there would be no 
tax to be paid by the company. 
3) -Let us suppose that the company has 
realized only 50,000 units, i.e., 20,000 
units less than the minimum limit of the 
rate of interest. 
The company would, be deemed to have 
incurred a loss for purposes of the tax . 

legislation of both the developing and the 
developed countries. This loss would pro— 
bably be recouped within the next 5 years. 
This situation often exists for new invest- 
ments. 
If this solution is compared with a situa- 
tion in which an O.E.C.D. type of tax 
treaty exists between the developing coun- 
try and .the developed country, we find 
that 

a) If the subsidiary company in the devel— 
oping country has a net income which is 

300,000 units, and if it is assumed that the 
parent corporation (in the d6ve10ped coun- 
try) owns a participation of 25% or more 
in its subsidiary company, the .tax which 
the develéping country would be entitled 
to deduct at source from the dividend dis- 
tributed by the subsidiary company would 
be: 

300,000 X 5 
‘ = 15,000 units. 
100‘ 

b) If the participation were less than 
25%, the tax withheld at source would be: 
300,000 X 15 

= 45,000 units. 
100 _ 

In the solution proposed here the develop- 
ing countries would, in any case, receive 
revenue of 115,000 units. This would be 
more favorable for them. 
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V. THE APPLICATION'OF THE PROPOSED 
SOLUTION 

The basis of application is twofold: — The determining of invested capital. 
——- The determining of .the rate of the in- 

terest applicable. 

A. Tm detaminatz'on of-mpz'tal invented 
in the company 

A method must be fixed for determining 
the capital invested through a subsidiary 
company.2 
1) This, of course, supposes first of all 
that a real balance sheet of the original 
investor must be established. However, the 
figures of the commercial balance sheet 
cannot be considered as a real expression 
of the capital of the enterprise, because 
certain items that reflect the total of cre- 
dits and debits have been eliminated. For 
example: 
a) The value of ,Participations in other 

companies; 
b) The debits and credits considered as a 

method of adjusting capital; 
c) Other adjustment items: depreciation, 

,as well as certain reserves and/or pro- 
visions,3 items dEemed to be fixed as» 
sets, etc. 

Consequently, based ‘on the Principle of 
economic accounting the capital invested 
in the enterprise must be evaluated exactly. 
This balance sheet should be presented 
every year. 

' 
.‘ 

2) Therefore, three conditions- are ne- 

cessary so-that assets can :be considered as 
invested in the enterprise:

‘ 

2'. This would, of coufse, also' apply in those 
cases where a direct investment is made in a 
permanent establishment in a developing country. 
3. “Prox'rision” is a term borrowed from French 
tax terminology, which denotes reserves which 
are intended to meet a. specific purpose, 
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‘ 

a) They must have been employed in com- 
mercial, industrial, or agricultural use; 

b) The enterprise must‘ be the owner of 
these assets; and r 

c) The capital must be liable .to. commer- 
' 

cial risk. 

3) By this method the following factors 
do not enter into the consideration of in- 
v‘ested capital: ' 

a) Depreciation; 
b) Loans; 
‘c) Participations in other companies; 
d) Certain reserves and/or provisioris;

I 

e), Other :(fa‘cultative) reserves. 
4) On the other side, however, the enter-‘ 
prises have the responsibility of arranging 
their investments as efficiently as is dic— 
tated by their purposes. The importance 
of this condition can be summarized by the 
*folléwing: 

a) The management of a company should 
try to reach satisfactory results with a 
minimum of expenses, i.e., it should 
attempt to reduce the latter in order‘ to 
maximize its income from inVestments. 
This is a means of reducing wastage in 
operations in the developing countries. 

b) The management will aim at renewing 
equipment to increase its general Pro— 
ductivity according to the policies of its 
investment. When this system is ap— 
plied, it often happens that the man- 
ager of an enterprise cannot benefit 
fully from depreciation deductions for 
income tax purposes (although he may 
be able to take full depreciation on his 
commercial balance). 
The dependance of the factor of capi- 
tal to determine income exempted from 
taxation stimulates companies to invest 
a [big-part of (their capital instead of 
putting in into provisions on the ba- 
lance ‘sheet. This is a method of en- 
couraging investment and reinvestment 
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of capifal in developing countries. 
c) The use of a uniform method of asset 

' 

evaluation using net values obliges a 
company to weigh carefully the loca— 
tion of its capital. The management 
mfist be sure that the capital will rea- 
lize a suitable profit. Consequently this 
method will reduce tax avoidance by 

‘ parent and subsidiary companies. 

B. The determination of the rate of 
interact ‘ 

It is clear that capital m0vement can affect 
the rate of interest. But the success of this 
technique depends on the elasticity of ca- 
pital and the psychological instinct of the 
investor. In all cases the rate of interest 
remains a considerable element in directing 
the economy.

I 

1) This rate of interest could be deter- 
mined by the international rate of interest 
which the World Bank could set every 
year, or by the rate which the developed 
or‘ underdeveloped countries could apply 
on their national investment. 
We would prefer a uniform rate which 
could be applied on all investments to 
avoid competition betvéeen underdeveloped 
countries and also as an attraction for for- 
eign capital. It would be preferable, how- 
ever, to have an annual rate of at least; 
between 6% and 9% so that developing 
countries could. be allowed freedom to 
move Within this limit for using the rate 
of interest -to attract foreign investment 
according to the difficulties and the risk 

‘which the investment could face. 
2) It is clear that the rate of interest 
must be changed every year according to 
general and world economic changes. This 
solution is directly attached to investment 
and can be précisely determined. It reacts 
to the amount of capital engaged in the 
real investment of the enterprise. If the 
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fiscal advantage is clear and sure, the. corn- 
pany or any investor who would like to 
operate in developing countries can, from 
the beginning, depend on a fixed taxation 
'to be paid in the developing countries. 
Let us add that a solution of this nature 
is to the advantage of the investors in the 
short run and of the developing countries 
in the long run. In addition, such a solu- 
tion will contribute to the political climate 
diminishing the competition between ex- 

- porting and importing countries. 

VI. CONCLUSION 

In conclusion we would say that: 
. 1) It is very easy to apply this solution. 
The technical method for avoidance of 
double taxation depends on the sharing of 
the basis of taxation. 
2) It protects the interest of the contract-

‘ 

ing parties: developing countries, develop- 
ed countries and the investors.

. 

3) The exemption from all taxation of a 
special sum of profit could be a useful 
method for attracting foreign capital and 
would provide a guarantee for foreign in- 
vestors. This method increases the collabo~ 
ration among the three parties to ensure 
the success of. the arrangement, and it will 
also be useful in reducing tax avoidance. 
4) At the same time, this new solution 
represents a uniform tax incentive to the 
foreign investor. 
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5) The developed countries will not be 
obliged to make sacrifices in Order to en- 
courage their national enterprises to invest 
in developing countzies. 
6) This method can 'be applied to con- 
ventions or unilateral provisions. 
7) This solution can readily encourage 
reinvestment in the developing coflntr—ies. 

We hope finally, that by this-suggestion 
we could participate in solving one of the 
most difficult long~term problems of stag~ 
nation and in finaing a different solution ' 

than the classic one of model convéntions 
and internal legislations. 
Whatever technique is utilized for treating 
this problem of double taxation ‘by devel- 
oped and developing countries, it is‘ not 
necessary to disregard budgetary consid‘er~ 
ations in order to promote the investment 
growth of a country. Also, within its own 
country the government should aIWays try 
to reconcile its own interest with that of 
the investor. Every developing countgy 
must reserve a sufficient part of the realiz-. 
ed income to ensure the needs of its eco- 
nomy and to encourage the Private sector - 

to invest and to reinvest according to that 
country’s possibilities of income and de- 
velopment.

' 

By this way, we can conclude that the in-~ 
terest of 'foreign capital and the budgetary 
financing of developing countries can par- 
ticipate in finding a new solution of tax- 
ing investment income. 
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DEVELOPMENTS IN INTERNATIONAL TAX LAW 
: UNITED STATES 

Additional tax reform legislation 

The U.S. Congress is planning, to enaét 
additional tax reform legislation later in 
1975. Hearings before the Ways 8: Means 
Committee of the House of Representatives 
have already begun, and will continue 
through July. 
The following subjects in the area of U.S. 
taxation of foreign income will be con- 
sidered:

‘ 

1. 

2. 
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Per-country limitation in computing 
foreign tax credit. 
Grossing up dividends from less de- 
veloped country corporations for pur- 
poses of determining U.S. income and 
foreign tax credit. 
Application of the foreign tax credit 
in the case of capital gains income. 
Treatment 'of fareign income subse- 
quently earned where foreign losses 
are offset against U.S.-source income. 
Deferral of income of contrblled for- 
eign subsidiaries. 
Exclusion for income earned abroad 

_by U.S. citizens living or residing 
abroad. 
Tax treatment of foreign trusts. 

8. 

9. 

10. 

11. 

12. 

13. 
14. 

1.5- 

16. 

17. 

18. 

EXcise tax on transfers to a foreign 
business. 
Treatment of earnings of less devel- 
oped country corporations. 
Western Hemisphere trade corpora— 
tions. 
.Tax treatment of U.S. possession cor- 
porations. 
Tax deferral under DISC provisions 
(including export trade corporations). 
China; Trade Act Corporations. 
Application of the EEO-percent with- 
holding tax to dividend and interest 
income received from the U.S. by for- 
eign persons. 
Dividend treatment of U.S. sharehold- 
ers where funds are invested in the 
United States by foreign corporations. 
Advance IRS rulings for tax-free ex- 
changes involving foreign corpora.- 
tions related to U.S. taxpayers. 
Tax treatment of married couples 
where one spouse is a nonresident 
alien. 
Minimum tax on foreign source in- 

come. 
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* DOCUMENTS '

' 

CONSEIL DES COMMUNAUT‘ES EUROPEENN‘ES‘ 
Résolution du 10 février 1975 relative au mesures £1 prendrc par la Commuhauté 
clans le domaine de la lutte contre la fraude ct l’évasion fiscales intcmationales.1 

LE CONSEIL DES COMMUNAUTES 
EUROPEENNES, 
Va 121 commun-ication'de la Commission, du 
22 novembre 1974, sur les problémes de 
la fraude et de l’évasion fiscales’ interna- 
tionales,

v 

considérant que la pratique de la fraude et 
de l’évasion fiscales par-delé les frontiéres 
des Etats membres conduit a des pertes 
budgétaires et 21 des entorses au principe 
de la justice fiscale et qu’elle est suscepti- 
ble de conduire é des distorsions dans les 
mouvements de capitaux et dans les condi— 
tions de concurrence; 
con‘sidérant que, en raison du caractére in- 
ternational de ce probléme, les mesures 
nationales, dont les effets ne s’étendent pas 
au-delé des frontiéres dl’un Etat sontinsuf- 

o fisantes; 
considérant que, dés 2‘1 Présent, plusieuts 
administrations fiscales nationales collabo- 
rent dans ce domaine sur la base d’accords 
bilatéraux et qu’il conviént de renforcer 
cette collaboration 2‘1 l’intérieur de la Com- 
munautév ainsi qu’avec les Pays tiers et de 
l’adapter aux formes nouvelles d’évasion 
et de fraude fiscales; 
considérant, toutefois, qu’il convient d’as- 
surer'que les renseignements transmis dans 
le cadre d’une telle collaboration ne soient 
pas divulgués £1 des personnes non autori- 
sées: qu’il convient également de respecter 
les droits fc‘mdamentaux et les garanties de 
procédure des citoyens et des 'entreprises 

dans les Etats membres et de tenir compte 
des nécessités de ces Etats de préserver 1e 
secret dans certains domaines; qu’il est dés 
Iors nécessaire que les Etats membres qui 

I 
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regoivent ces renseignements s’engagent a 
ne les utilise: que dans le but de Procéder 
21 une détermination corrects deslimpétS' 
sur le revenu ou sur les bénéf-ices, ou dans 
le but de soutenir les poursuites en justice 
qui seraient engagées é. l’encontre des per- 
sonnes qui ne se coryformeraient pas (it 121' 

législation fiscale de‘l’Et'at qui regoit ces 
tenseignements; qu’il est également néces- 
saire que cet Etat- entoure ces renseigne- 
ments du méme caractére confidentiel 
qu’ils avaient dams l’Etat dont ils provien-

' 

nent, 
considére qu’il est souhaitable dfenga‘ger 
une premiére action concernant les Points 
suivants: 
a) l’échange mutuel entre les Etats mem- 

bres, sur demande ou non, de toute 
information qu-i parait étxe utile pour 
une détermination correcte des impéts 
sur 1e reveriu ou sur les bénéfices et,, en 
PartiCuIier, de renseignements dans les 
cas ou apparai‘t un transfert fictif de 
bénéfices entre des entreprises sifuées 
dans des Etats différents, ou lorsque de 
telles transactions entre des rentrepr'ises 
situées dans deux Etats Sont effectuées 
par l’intermédiaire d’ufi troisiéme Pays 
en vue de bénéficier d’avantages fis- 

caux, an encore lorsque l‘impét a été 
ou peut étre éludé pour une raison ou 
l’autre;

“ 

b) la nécessité, pour assure: l’efficac-ité de 
cet échange de renseignements, d’_éfu~ 

diet les possibilités ‘ d’harmoniser les 

1. Journal Officiel des Communautés eugopéen- 
nes No. C 35 du 14 ‘février 1975. 

335:



t 

FRAUDE ET EVASION FISCALES INTERNATIONALES 

d) 

336 

rfloyens juridiques et administratifs‘ des 
administrations fiscales Pour requeillir 
des renseignements et Pour exercer 
leurs droits de contréle; 
1e recours a des enquétes, pour la dé- 
termination correcte des impéts sur le 
revenu ou sur les bénéfices par un Etat, 
en respectant les dispositions législati- 
ves nationales, dans l’intérét d’un autre 
Etatxlorsque ce dernier le d’emande; 
étudier s’il est po§sible de faciliter aux 
fonctionna-ires d’un Etat l’assistance 
gians un autre Etat aux travaux visant 2‘1 

recherche: et a exploiter les faits utiles 
5. une déterm'ination correcte des im- 

e) 

péts sur le revenu ou sur les bénéfices 
dus dans 1g premier Etat; 
1a collaboration néCessaire avec la Com- 
mission POur étudier, de maniére Per- 
manente, les procédures de coopération 
et les échanges d’expériences clans les 
domaines cons-idérés, et notamment 
dans celui du transfert fictif de 'béné-

, 

fices 5. l’intérieur de groupes d’entre— 
prises, et ce dans 16 but de les amélio- 
rer et d’élaborer aussi une réglementav 
tion appropriée a la Communauté; 

prend acte de ce que la Commission pren- 
dra, dans la limite de ses compétences, les 
initiatives appropriées clans ce domaine. 
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CONFERENCE PERMANENTE DES ‘CHAMBRE‘S DE COMMERCE ET D’INDUSTRIE DE LA COMMUNAUTE ECONOMIQUE EUROPEENNE 
(Taormina, le 31 mai 1975)

a 

A. RESOLUTION SUR L’ASSISTANCE MULTILATERALE DES ADMINISTRATIONS 
FISCALES DES PAYS DE LA COMMUNAUTE EUROPEENNE 

Comme l’atteste sa résolution du 2 juin 
1972, la Conférence Permanente des 
Chambres de Commerce et d’Industrie a 
toujours condamné 1a fraude fiscale inter- 
‘nationale qu-i aggrave le poids de l’impét 
des contribuables honnétes et fausse les 
conditions de la concurrence. Elle ne peut 
donc qu’approuver l’objectif inscrit dans la 
résolution du Conseil des Communautés du 
10 février 1975. Toutefois’ ce texte qui 
fixe les bases d’une Coopération administra- 
tive et juridique multilatérale entre les ad- 
ministrations fiscales nationales appelle des 
observations que l’on peut regrouper sous 
trois rubniques principales: 

I. L’appmc/ae du probléme 
Fondant ses propositions sur une présomp- 
tion de fraudes des entreprises, le Conseil 
ne fait Pas 1e partage entre les comporte— 
ments répréhensifs et les actes de gestion 
tendant £1 minimise: dans le respect du 
droit fiscal la charge d’impét. Cet amalga- 
me confére 5. la résolution une Plus grande: 
portée que ne laisserait supposer son in- 

titulé. 

Les défaillances et les inadaptations des lé— 
gislation nationales et l’absence d’harmonj- 
sation sont trés largement responsables d‘es 
évasions apparentes de matiére imposable. 
Ainsi, les souVerainetés nationales de- 
vraient étre mieux délimitées et les régles 
de ‘territorialité plus précises. 
Mais surtout 1a Conférence Permanente 
tient é appeler l’attention du Conseil sur 
la ne’cessité de supprime: les phénoménes 
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de double imposition géographiques qui 
frappent certaines opérations de coopéra- 
tion internationale entfe entreprises liées. 

Le probléme des prix de facturation est 
moins un chapitre de l’évasion fiscale qu’ 
une conséquence d’une surcharge d’impét 
contre laquelle les firmes s’efforcent de se 
prémunir. A cet égqrd, la Commission vou- 
dra bien se reporter 21 la résultation de la 
Conférence Permanente Ci annéxée 1 du 2 ' 

juin 1972 relative aux prix de factugation 
entre entreprises liées clans laquell’e des pro- 
positions précises étaient formulées Pour 
éviter les Phénoménes de double imposition 
imputables a des redressements unilatétaux 
des administrations nationales. 

II. Le; gamntz'e; dex com‘rz'bzmbles
I 

Sous peine de provoquer des décisions 
arbitxaires ou d’entra’iner des suggestions 
administratives disproportionnées‘ avec les 
objectifs, 1e renforcement du con'vtréle fis- 

cal doit avoir pout contrepartie celui des 
garanties des assujettis. 11 est en effet ‘es- 
sentiel que le Contribuable ne soil: Pas con- 
sidéré cornme un simple objet d’obligation 
mais également comme un sujet disposant v 

de droit. 
Dans cette Perspective, 
9.) 12. protection des contribuables dorit les ' 

régles sent énoncéés dans l’accord-type de 
l’OCDE ne doit en aucune maniére étre“ 

diminuée par la future législation. 
En particulier: 

1. Document non réproduit id. 
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1. les informations ne devraiént étre trans- 
miSes qu’z‘z la suite de requétes 'fdrmelles. 
Les communications automatiques. et spon- 
tanées 2‘1 des f-ins de contréle se son't révé: 
lées inefficaces sur l'e plan national comma 
sur 16 plan international (p.ex. les impri- 
més informatisés adressés par les Etats- 
Unis aux pays tiers); 

2.’ lors de la communication d’informa- 
tions 51 l’autre Etat signataire, 'aucun Etat 
membre ne doit pouvoir aller au—delé de sa 
législation nationale et de sa jurisprudence 
administrative. L’Etat solh'cité ne doit pas 
non plus exécuter des mesures administra- 
tives qui ne geraient pas conformes aux lois 
on a la pratique administrative de I’Etat 
requérant. Ainsi i1 ne devra-it pas étre per- 
mis de transmettre des indications qui ne 
seraient pas obtenues en vertu des lois ou 
des pratiques administratives des deux 
Efats membres; 

3. i1 faut tenir compte non seulement des 
exigences de secret des gouvernements mais 
aussi des contribuables. Les informations 
qui trahiraient des secrets commerciaux, in- 
dustriels, professionnels, bancaires ou d’af- 
faires en général ou portant sur des procé- 
dés commerciales ne doivent pas étre com- 
muniquées tant dans l’intérét des entrepri- 
ses que dans celui‘ des économies nationales 
concernées. 

Ces régle's doivent étre complétées par 1e 
principe suivant: 
pour préserver les Voies de recours i1 con— 
vient -de veiller :21 ce que les contribuables 
du pays requérant soient informés. préala- - 

blement et en temps utile de I’intention 
d’introduire fine procédure en information 
(.droit de premier avis). La méme régle 
doit s’appliquer aux contribuables de I’Etat 
solliciié. Dans l’é‘noncé de la question com- 
me de la. réponse le probléme du secret 
peut en effet se poser. 
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III. Le: prémzztz'ém d’élabamtz’on ale; 
memres d’applz'mtz'on 

1. En premier lieu, i1 ne faut pas souses- 
timer les difficultés d’application. Le Con- 
seil entend greffer sur des structures ad- 
ministratives trés différentes des procédu— 
res uniformes d’assistance administrative 
multilatérales. Les obligations de coopérai 
tion des a'ssujettis dans les divers Etats 
membres différent dans .une mesure tout 
aussi importante que les Pouvoirs en ma- 
tiére d’enquéte dont disposent les diverses 
administrations nationales. De méme, les 
régles en matiére de secret fiscal de divul~ 
gation des informations confidentielles et 
de sanctions accusent des différences tres 
sensibles. 

On rappelle en particulier que — 1e Royaume Uni et le Danemark n’utili- 
sent pas en régle génétale la procédure de 
vérification 511': place des comptabilités; — 1e secret bancaire est réglemEnté de ma- 
niére différente dans les Etats membres; — 1a coopérat-ion des autorités fiscales 
avec les administrations chargées du con- 
tréle des prix, du contréle des changes ain- 
si qu’avec les auton'tés douaniéres varie 
sensiblement d’un Pays :‘1 l’autre. 

Une telle hetérogénité rend difficile la mise 
en (nuvre de l’assistance administrative pré- 
vue et le respect des dispositions de pro- 
tection des contribuables. Ces différences, 
aggravées par les écarts (trés marqués que 
l’on constate dans l’efficac-ité des admini- 
strations fiscales nationales, peuvent con- 
duire 2‘1 des distorsions importantes de con- 
currence. 

C’est pourquoi l’élaborat-ion des mesures 
d’application prévue dans la résolution du 
Cohseil devrait étre précédée d’une analyse 
approfondie des diverses réglementatiqns 
nationales. 

De méme, l’intervention d’un fonction- 
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naire d’un Etat .membre sur le territoire 
d’urr autre Etat membre souléverait des 
problémes d’une telle ampleur, en raison 
méme des législ‘ations différentes en ma- 
tiére de Procédure et de secret, que cetté 
éventualité doit étre écartée. 
2. Sur 1e plan méfhodologique i1 importe 
que préalablement é toute mise en place de 
nouvelles réglementations 1a Commission 
des Communautés tire. soigneusement 1a 
leg-on des expériences que les Etats mem- 
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bres ont ~réuni§s grace 5; leur réseau trés 
ramifié de convention bilatérale d’assistan- 
ce juridique et administrative. 
En définitive compte tenue de la complexi- 
té de la matiére i1 convieut‘ de se garder de 
toute précipitation ou improvisation dans 
la mise en oeuvre de Iarrésolutlion du Cone

‘ 

seil des Communautés. En particulier, i1 

devra étre procédé a une large consultaticjn 
préalable des milieux intéressés et notam- 
ment de la Conference Pcrmanente. 

B. LETTRE DU 21 AVRIL 1975 A MONSIEUR FRANCOIS XAVIER ORTOLI, PRESIDENT 
DE LA COMMISSION DES COMMUNAUTES EUROPEENNES 

Monsieur 1e Président, 
En I’absence d’orientations communautai- 
res suffisamment définies, les politiques 
financiére et fiscale des GOuvemements ont 
emprunté depuis quelque temps des voies 
de plus en plus divergentes sous l’impul— 
sion d’intéréts particul-iers. Au moment 011 
la Commission des Communautés europé- 
ennes se Iivre a de nouvelles réflexions sur 
l’harmonisation des législations fiscales 2‘1 

mettre en oeuvre d’ici l’échéance d’achéve- 
ment de l’Union économique et monétaire, 
la Conférence Permanente des Chambres 
de commerce et d’industr-ie de la Commu- 
nauté se petmet de vous' présenter quelques 
observations génétales. 
Les travaux de la Commission des Commu- 
nautés européennes devraient s’inspirer des 
préoccupatibns suivantes :' — développer les échanges commerciaux 
intra-communautaires en Iétablissant des 
conditions cbncurrentielles équitables par 
une plus grande neutralité des régimes 
d’imposition et la suppression é terme des 
frontiéres fiscalés; 
—— accroi‘tre la rentabilité des entreprises 
installées dans la Communafité et tenforcer 
leur competitivité‘ 2‘1 l’égard des pays tiers

. 
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en limitant 1a pression fiscal’e mise é leur 
charge et en allégeant leurs sujétions ad: 
ministratives. de~ collecteurs’ d’irnpét et de 
contribuables; 
—~ ne pas entraver les efforts de coopéra- 
tion et d’intégration des entreprises euro- 
péenn‘es. 
Dans cette perspective, 1a conception glo- ‘ 

bale de la Communauté en matiéxe fiscale 
devrait se fender en premier lieu ,sur le 
fait que l’ensemble des Prélévements obli- 
gatoires que’supportant les entreprises est 

devenu trop lourd. Ce‘tte situatiOu résulte 
en particulier del’aggravation des impéts 
locaux et du développement de la parafis- 
calité. Ce théme est développé dans une 
lettre que nous adressons ce méme jour 5. 

M. Simonet et dont vous voudrez bien 
trouver copie ci-jointe. 
Nous souhaitons appeler votre attention sur 
deux autres considérations co‘mplémentai- 
res:

' 

a) Une structure fiscale moderne doit fairs 
13. Plus large place aux impéts sur ‘le .re've: 
nu et aux taxes sur le chiffte d’affairesv 

conférant par 15. méme aux :taxations indi- 
ciaires ou sur les valeurs patrimoniales 1m 
réle marginal. 
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Les impositions a dominante indic-iaire ne 
Permettent pas en effet, en raison de la 
rigidité des bases d’imposition, d’ajuster la 
charge fiscale é. l’évolution de la faculté 
contributive réelle des assujett-is; Elles s’ac- 
commodent donc mél d’une ééonomie en 
rapide mutation et sournise 2‘1 de sensibles 
fluctuations conjoncturelles. 
De méme, la taxation des patrimoines et de 

_ ieurs mutations doit étre trés modérée au 
risque d’entrainer de_ véritabl'es spoliations, 
de susciter des évasions de matiére imposa- 
ble et d’entraver 1a mobilité des actifs et 
partant, la“ fluidité des structures de pro- 
duct-ion et de commercialisation. 
b) La plupart des propositions de la Com- 
mission» des Communautés européennes en 
matiéte fiscale n’ont pas encore été adop- 
tées par le Conseil. Ce retard explicable en, 
grande partie par l’entrée de nouveaux ad— 
..hérents dams Le Marché commun, doit étre 
aujlourd’hui comblé. Ces ,,acquis” constitu- 
ent En effet une baSe indispensable pour 

poursuivre l’oeuvre d’harmonisation. 
De toute évidence, quels que soient les 
impéts concernés, l’harmonisation ne Peut 
s’,opérer qu’en deux étap'es: runifier les ré- 
gles d’assiett; et de champ d’application 
avant de procéder au rapprochement pro— 
gressif des .taux. Cette méthodologie est 
justifiée par la nécessité de me modifier 
qu’avec prudence la composition des recet— 
tes budgétaires des 'Etats membres. La 
structure des prélévements vobl-igatoires ne 
peut en effet évoluer que lentement en 
fonction de données démographiques, so- 
cio-économiques et Psychologiques. En par- 
vticulier, l’harmonisation f-iscale ne peut étre 
conduite efficacement que si l’adhésion des 
citoyens 2‘1 leur syst‘éme fiscal est main- 
tenue et renforcée. 
Je vous prie d’agréer, Monsieur 1e Prés-i- 

dent, l’expression de ma haute considéra— 
tion. 

Le Président, 
(Sir Robin Brook) 

C. LET'I'RE DU 21 AVRIL 1975 A MONSIEUR LE PROFESSEUR HENRI SIMONET, 
VICE—PRESIDENT DES COMMUNAUTES EUROPEENNES 

Monsieur le Ministre, 
Lei ‘Conférence permanente des Chambres‘ 
de commerce et d’industrie de la Commu- 
na’ut_é européenne vient de faire connai‘tre 

‘2‘: Monsieur 1e Président Ortoli quelques 
observatiOns générales sur l’harmon-isation 
fiscalé Européenne dans une Iettre dont 
vou’s voudrez ‘bien trouver 1a copie ci- 

jointe. 
Nous nous permettons d’attirer plus parti- 
culiérement votre attention sur le Point 
suivant: > 

Ainsi que nous l’avons indiqué 2‘2." Monsiw 
eur 1e Président Ortoli, la conception glo- 
bale de la Communauté en matiére fiscale 
‘devrait se fender sur le fait que 1"ensemb1e 
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des prélévements obligatoires que suppor- 
tent Ies entreprises est devenu trop lourd. 
Cette situation résulte in particulier de I’ag- 
gravation des impéts locaux et du déve- 
loppement de la parafiscalité, 
21) En Premier lieu, 1a Conférence perma- 
nente des 'Chambres de commerce et d’in- 
dustrie de la C.E.E. déplore l’évolution 
désordonnée de la fiscalité des collectivités 
locales des pays membres. En particulier, 
13. patente allemande et luxembourggoise 
(Gewerbesteuer) sert paradoxalement de 
modéIe aux législateurs, alors qu’elle fait 
l’objet depuis de nombreuses années de 
trés vives critiques. Notamment, dans le 
cadre de la réforme fisCale et financiére 
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allemande de 1970, cet impét devait étre 
sensiblement allégé ou méme supprimé, 
conformément au voeu, maintes fois expri- 
mé, des miliefix économiques et des experts 
fiscaux.

. 

Par aillegrs, ell_e présente des inconvéni- 
ents imputablesv au choix des éléments con- 
stitutifs de la base d’imposition. 11 en est 
ainsi des salaires, du capital d’exploitation 
ou des valeurs locatives qui entrainent une 
imposition ind‘épendante de la rentabilité 
effective de la firme. En outre, la place 
donnée 2‘1 la masse salariale clans l’assiette 
pénalise les entreprises de main d’oauvre 
et, d’une fagon générale, alourdit —— sur- 
tout en période d’inflation~— une des com- 
.posantcs‘ principales des prix de revient, 
déjé fortement gonflée de charges annexes 
5. caractére social ou fiscal. 
Il apparéit e_nfin que ‘Ie probléme’ des im- 
péts directs locaux ne peut étre dissocié 
d’une réflexion d’ensemble sur les finances 
Ades collectivités locales. Sans cette précau- 
tion, il est 5. craindre que, quelles que soi- 
ent les améliorations apportées aux moda- 
lités de taxation, la patente pése de plus 
en plus, ad fil des années, sur l’économie 
productive. A cet égard, il est nécessaire de 
réviser la répart-ition des charges et des res- 
sources financiéres entre l’Etat et les col- 
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lectivités locales er notamment, d’affecter 
é ces derniéres, une fraction du produit 
des grands impéts nationaux 2‘1 fort rende- 
ment. 

' ' 

b) En.second lieu, on assiste :1 un déve- 
loppement anarchique .de la Parafiscalité 
qui sTaj‘oute au poids déjé trés lourd des 
cotisations sociales. De nature trés variable 
selon leur objet, ces taxes et redevances 
nTont de commun que leur cafactére obliga- 
toire. L’émiettement de l’impc‘it complique 
singuliéjternent et dénatugt; lgs sysjémes 
fiscaux. La percfeption de ces- taxes est sou- 
vent couteuse tant pofit l’administratiop 
que pour les contribuables. Mais surtoqt, 
elle traduit fréquemment un phenoméne _de 
débudgétisat’ioh qui aboutit 2‘1 accroitre in- 
sidieusement .le poids des prélévemenfis 
obligatoires sur l’économie productive. 
II imports donc que la réflexion de la 
Commission des ‘Communautés europé‘en- 
nes en matiérqd’harmofiisation f_isca_le ne 
se limite pas aux grands impéts _d’Etat mais 
Prenne également en compte la fiscalité 
locale et la parafiscalité.

_ 

Je vous prie d’ragréeg, Monsieur 1e Mihig- 
tre, ‘l’expression de ma haute consideration. 

Le Ptésident, 
‘(Sir Robin Brook) 
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FRANCE 
Epsé des motifs

A 

‘ Convention fiscale franco-roumaine du 27 septembre 1974 
- (Projet d9 Loi No. 1635. Anemblée Nationale 1974—1975) 

(Official explanation to-t/Je French-Romanian Tax Ti'ea‘ty of September 27, 1974. 
See 4110 Supplement D 1975) ' 

Mesdames, Messieurs, 
Des négociations engagées avec la Rouma- 
nie en juin 1973 out abouti‘ 91 la signature, 
A Bucarest, 1e 27 septembre 1974, d’une 
Convention fiscale. ' 

Avant d’examiner les dispositions de cette 
Convention i1 semble opportun'de dormer 
quelques indications sur l’importance des 
relations économiques entre la France et la 
Roumanie dans le con'texte’ desquellés cet 
accord est appelé 2‘1 s’insérer.. ‘ 

Les échanggs commerciaux franco-roumains 
ont cofmu ces demiétes années un déve- 
loppement constant, ainsi qu’en témoignent 
les chiffres ci-aprés: 
1965 

I 

358 millions de francsa 
1'970 '751 millions dé francs. 
1973 1 297 millions de francs. 
'La France, qui est actuell’ement 1e septiéme 
Vpartenaire commercial de la Roumanie, 
fournit‘ a‘yée pays des équipements industri- 
els, des machines-outils, des produits Phar- 
maceutiques et des biens de consommation 
divers. Quant aux exportations roumaines 
vets la France, elles comprennent des ma- 
tiéres premiéres, mais aussi des produits 
industriels et de consommation. 
Si la balance commerciale est excédentaire 

‘ 

au profit de la France, la balance des Paie- 
meats l’est aussi: 

Soldes 
Recettex Dépenm (En millions 

de francs.) 
1965 188 103 + 85 
1970 471 199 + 272 
1973 635 416 + 219 
342 

Enfin, i1 convient de signaler qu’au '19? 

janvier 1974, 331 P‘ersonnes physiques 
frangaises étaient établies én Roumanie, 
tandis que 4 110 Roumains étaient établis 
en France. 
Ces quelques données sur l’importance et 
les perspectives de développement des re- 
lations franco:roumaines mdntrent l’in’cérét 
que présente pour les deux pays la Con- 
vention fiscale qui vous est soumise. 
Bien que la Roumanig ne soit pas membre 
de l’O.C.D.E. et que le texte du 'Projet de 
convention typp étabh' par cette organisa- 
tion n’ait‘ pas été officiellement retenu 
cornme document de travail par les négo~ 
ciateurs, le texte de ‘19. Convention 's’inspire 
largernent, tant dans sa st'ructure‘ générale 
que dans nombre de ses‘ dispositions, ‘d'u 

modé‘le‘d‘e I’O:C.D.E. La_‘ plupart des clan: 
ses de ce texte sont suffiségnment connues 
at H ‘ne parait pas nécessa'ire d’en faire '21 

nouveau une analyse détaillée. Aussi s’atta- 
chera-t-on surtout, dans le présent exposé, 
231 commenter les dispositions qui ont un 
caractére particulier ou un intérét essentiel 
et qui donnent au projet de Convention 
entre la France et la Roumanie ses traits 

originaux. 
Les articles 1 et 2 déf-inissent 1e champ 
d’application de la Convention quant aux 
personnes et aux impéts. Sont 'mentionnés 
comma impéts roumains: les impéts sur les 
salaires, sur les revenus d’oeuvres intellec- 
tuelles ou expertises, sur les bénéfices des 
sociétés mixtes, sur les revenus des person- 
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nes non-résidentes, sur les locations de b5.- 
timénts et terrains, sur les revenus des en- 
treprises Privées, attisanales ou des profes- 
sions libérales, sur les revenus des activités 
agricoles. - 

Par ailleurs, les expressions «subdivision 
administrative territoriale» et «collectivité 
territoriale» ont été substituées aux expres- 
sions habituelles «subdivision Politique» et 
«collectivité locale». Ces_ substitutions ont 
été faites 2‘1 121 demande de la délégation 
rouma'ine, 1a premiére compte tenu de l’or- 
ganisation territoriale de la République so- 
cialiste de Roumanie, 1a Secénde parce que 
l’expression «collectivité territoriale» est 

celle employée dans la Constitution fran- 
gaise de 1958'. Les mémes expressions sont 
naturellement employées aux articles 11, 
12, 18 et 19. 
L’article 3 reprend les ‘d‘éfinitions habitu- 
elles d’un certain nombre de' itermes ou 
d’expressions. Par ailleuts, Particle 29 fixe 
'le champ d’application territorial de la 
Convention, en 1e limitant, en .ce qui con- 
cerne la France, aux seul’s départements de 
la . République frangaise. 
L’article 4 fixe les régles permettant de 
déterminer l’Etat de résidence d’un cont'ri- 
buable. L’article 5, celles de =l’existence 
d’un établissement stable d’une entreprise 
d’un Etat contractant dans l’autre Etat. Sur 
ce dernier point, 1a durée habituelle de 
rdouze mois a été retenue en ce qui con- 
cerne ‘les chantiers de montage, mais elle a 
été portée 23. dix-huit mois en ce qui con- 
cerhe les chantiers de construction. 11 y a 
donc établissement stable au sens de la 
Convention lorsque 1a durée d’un chantier 
dépasse douze ou' dix-huit mois, selon les 
cas. Cette disposition est de nature a faci- 
liter Ia participation d’entreprises frangai- 
ses a des opérafsions d’éq'uipement en Row 
manic, mais égalément celle d’entreprises 
roumaines A 'des projets frangais. Pei]: ail- 
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'leurs, l’article 5 prévoit qué la vente, Par 
une entreprise d’un Etat, de marchand'ise‘s 
exposé'es au cours d’une foire se déroulant 
dans l’autre Etat ne constitue'pas un éta- 
blissement stable de. l’entreprise dans cet 
Etat. 
Les dispositions de l’article 6 relatif aux 
revenus immobiliers reprennent les dispo- 
sitions habituelles. 
Liartide '7 reprend les régles habituelles 
d’jmposition des entreprises. II a .été seule- 
ment Précisé que la Part des dépenses de 
direction et des frais généraux d’adminis-' 
tration, imputée 5. un‘ établissement :stable, 
,sera déterminée «selon les usages et d’une 
rhaniére juste et raisonnable». .Les entre- 
prises frangaisés qui Participent ‘2‘). des socié- 
tés mixtes de droit toumainvseront soumi- 
ses 2‘1 I’impét ‘sur les bénéfices, dont 1e taux 
est 30% \(décret n° 425‘, Balletz'n official 
2 novembre 1972). 
L’article 8 rePrend, pour les bénéf-ices reti- 
rés du trafic international par lies entre- 
prises de transport, 1a régle habituelle de 
l’imposition dans l’Etat du siége de la di- 
rection effective de l’entreprise. Cette régle 
concerne la navigation aérienne et mariti- 
me, mziis également les transports ferrovi- 
aires et_ routiers internationaux. 
Il est a note: que cette disposition trou- 
vera également .i s’appliquer mix bateaux 
frangais naviguant sur le Danube. 
L’article 9, relatif aux ‘entreprises associ'ées, 
n’appelle pas de Commentaires. 
En ce qui concerne les diviidendes, l’article 
1‘0 reprend ‘to'ut d’abbrd une disposition 
habituelle qui Prévoit que les dividendes 
sont imposables dans l’Etat de résidence 
du 'bénéficiaire. L’autre disposition, com- 
plémentaire de la Premiére, prévoit que 
l’Etat contractant d’01‘1 Proviennent 'les di- 

videndes peut prélever ,un inipét retenu é 
1a source, limité a 1.0% de leur montant. 
Cette disposition s’aPPlique du cété 1011‘- 
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CONVENTION FISCALE FRANCO-ROUMAINE
w main £1 l’impét pergu sur les transferts a 

l’étranger de 13. part des associés des socié- 
tés mixtes, en application de l’article 15 
du décret n° 425 précité. 
Le remboursement éventuel du Précompte, 
pour les dividendes de source frangaise, est 
prév'u, ainsi que la possirbil'ité, pour un 
Etat contractant, de prélever un impét re- 
tenu A 19. source sur les bénéficés nets d’un 
établissement stable qu’une société résiden- 
te de l’autre Etat a dam 1e Premier Etat, 
au taux maximum de 10%. 
L’article 11 relatif aux intéréts pré'voit éga- 
lement l’imposition dans l’Etat de résiden— 
ce du bénéficiaire et la possibilité pour 
I’Etat d’01‘1 ils proviennent d’imposer une 
retenue :21 13. sou'rce Iimitée a 10% (au lieu 
de 15% dans la législation interne rou- 
maine). Par ailleurs, il a été convenu que 
Par déro'gation 2‘1 la régle précédente, les 
intéréts Pergus en vertu de préts garantis, 
.assurés ou financés directement ou indirec- 
tement Par un Etat 011 um de ses organismes 
publics «seraient exonérés d;- tout impét re- 
,tenu 51 la source.

' 

L’a'rticle 12 relatif‘ aux redevances reprend 
la régle d’imposition dans l’Etat de rési— 
deuce du bénéficiaire et la possibilité pour 
l’Etat d’ofi elles proviennent d’imposer une 
retenue é‘la sOurce limitée 2‘1 10%. En ré- 
-duisant de 20 £1 10% la retenue sur les 
redevances de brevets et de 25 2‘1 10% I’im- 
pét pergu sur les droits d’auteur, les Rou- 
mains ont entendu faciliter la- cession ou la 
concession de brevets par les entreprises 
frangaises‘ et, clans le domaine culturel, en- 
courager la culture frangaise en Roumanie. 
L’article~ 13 reprend Ia définition, habitu- 
elle dan‘s les Conventions signées par la 
France, des biens" immobiliers qui inclut les 
parts on droits dans les sociétés immobili- 
éres' de c'oprOpriété ou dans les sociétés 
dont l’actif est constitué pri'ncipalement dc 
biens~ immobiliers. - 

344 

Les articles 14 et 15 :églent I’imposition 
des revenus provenant d’activités indépen- 
dantes ou salariées. Les revenus provenant 
de l’exercice d’activités indépendantes he 
sent imposables que dans l’Etat de résiden- 
ce, sauf si.la personne qui exetce ces activi- 
tés dispose dans l’autre Etat d’une base 
fixe; dans ce cas, les revenus imputables 5. 

cette base‘fixe sont imposables' dans~ c‘et 

autre Etat. 
Les re'venus au titre d’un emploi salarié ne 
sont imposables que dans l’Etat de rési- 
dence du bénéficiaire, sauf' si l’emploi est 
exercé dams l’autre Etat. Dans ce cas, l‘es 

rémunératidns regues sont imposa'bles dans 
cet autre Etat, 5. moins que l’emploi n’y 
soit exercé de fagon temporaire; la durée 
retenue comme limite au-dele‘i de laquelle 
une activité salari‘ée ne peut plus étte con- 
siderée comme exercée de fagon temp'oraire 
est de dix-huit mois, au cours d’une pério- 
del‘de trois ans. Cettev régle Peut étre de 
nature A faciliter, par example, des missi- 
ons d’assistance technique. 
L’article 16, relatif aux tantiémes et reve- 
nus assimilés, n’app'elle pas de commen- 
taires. . 

L’article 17 prévoit l’impositibn d‘es reve- 
nus des artistes et des sportifs dams l’Etat 
0121 ils exercent leurs activités e11 cette qua- ‘ 

lité, ainsi que l’application de la régle, qui 
tend '2‘1 entrer dans la pratique internatio- 
nale et qui est destinée é combat'tre un pro- 
cédé d’évasion fiscale, selon laquelle l’ar— 
tiste ou le sportif Peut étre imposé dams 
I’Etat 01‘1 i1 exerce son activité, méme si ses 
services sont foumis par une rtierce person-- 
ne. 
L’article 18 relafif aux pensions verséeS'é.‘ 
im‘résident d’un Etat, prévoit leur imposi- 
tion exclusive dans cet Etat, sauf en ce qui 
concerne les pensions Publiques, verséés au 
titre de services antérieuts rendus ‘dans 
l’exercice de fonctions de caractévre public, 
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qui ne sont imposables que dams I’Etat 
d’ofi elles proviennent. 
L’article 19 Prévoit l’imposition exclusive 
des rémunérations versées par un Etat, ou‘ 
par l’une de ses subdivisions, collectivités, 
Ou l’un de_1eurs établissements ‘publics, au 
titre de fonctions de caractére public, dans 
I’Etat d’oil elles proviennent. Cette disposi- 
tion ,ne s’applique pas aux ‘rémunération‘s 
versées au titre de services rendus dans le 
cadre d’une activité industriefle Ou commer— 
ciale. 

I' 

.

V 

Les articles 20 _et.21 ,traduisent l‘e souci de 
faciliter les séjoursv dans un Etat des étu- 
dianfs, stagiaires, Professeurs et chercheurs 
re’sidents‘ de l’autte Etat. A cet effet, liar- 

tide 20 prévoit l’exonération, clans ‘l’Etat 

01‘1 ils séj-ournent, des étudiants stagiaires‘ et 
autresl personnes en cours de formation 
professionnelle, pour ‘les sommes qu’ils,re- 
goivent de l’extérieut pour leur formation 
on leur entretien, les rémunérations qu’ilg 

peuvent recevoir au titre d’une formation 
pratique et les rérminérations aCCESsoires 
dont ils peuvent disposer en vue dc com— 
pléter leurs ressources. L’article 21 prévoit 
une exonération limitée £1 deux ans pour 
les rémunéfations regues da_ns uni Etat par 
un profess‘eur ou 'un chercheur y séjqurnant 
5 cc titre et auparavant résident de l’autre 
Etat. ' 

L’article 22 prévoit l’imposition des reVe- 
nus' non expressément mentionnés‘ clans 
l’Etat de résidence. 
L’article 23 reprend les dispositions habiV-

. 

tuelles. concernant la fortune. La mention 
qui est faite des Véhicules fErroviaires ou 
routiers correspond au contenu de Particle 
8. - 

_

' 

L’article 24 fixe les régles éliminant les 

doubles impositions. La Roumanie impute 
l’impét frangais, payé par ‘un résident d'e' 
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DOCUMENTS 

Roumanie sur des revenus de source fran- 
gaise imposables en France conformément :31 

1a Convention, sur l’impét roumain exigi- 
ble ‘au, titre de ces_ revenus. La France api 

. plique 1a m’éme régle en Ce qui concerne 
les revenus visés aux articles 10, 11, 12, 16 
et 17, et exonére de l’impét frangais, les 

autres revenus loqu’ils éont imPOSableS 
en Rouman’ie, conformém‘ent i la Conven- 
tiOn; par ailleurs‘, 1a possibilité d’appliquer 
1e systéme du taux.effectif est_ ‘Prévue'. 

Les, articles 25 (nondiscrimination), 26 
(proéédfire amiable), 27 (échange de ren- 
seigneme‘nts) reprennent les dispositions 
habituelles.

' 

Enfin, les articlés 30 et 3l ,relatifs a Pen- 
trée en vigueur et 2‘1 19. dénonciation de la 
Convention, n’appéllent pas de femarques. 
S’ajoutant aux conventions signe’e‘s avec la 
TchéCO§lovaquie et la Yougoslavie, la Con- 
vention avec la Roumanie s’inscrit dans le 
cadre général de la politique franga‘ise i 
l’égard d'es pays d’Europe‘orieritale. Elle 
facilitera l,’activité des entreprises frangai- 
ses‘ dans un pays désireux d’intéresser les 
capitaux étrange'rs 2‘1 son dévelolppement 
économique et qui a récemment adopté des‘ 
mesures fiscales concernan‘t les investisse~ 

ments étrangers. Nos entreprises jouiront 
ainsi d’un 'régime équivalent :‘1 celui des 
ent'reprises, des .autres pays industriels, com- 
me les Etats-Unis ou la République fédé: 
rale d’AII'emagn'e, ‘ayant déjz‘t signé un 'ac- 
cord file mémehnature avec la Roumanie. 
Enfin, par la suppression des obstables 
d’ordre fiscal, ,l’entrée en vigueur de cet ac— 
cord est de nature 41 fac'iliter. 1e développe- 
ment des échanges culturels avec la Rou- 
manie.

A 

Telles sont les principal‘es dispOsition’s du 
texte qui vous est aujourd’hui‘ soumis en 
vertu de Particle 53 de la Constitution. “ 
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PRENTICE-HALL ANNOUNCES .. . . 

The most strikingly different new tax guide ever published for taxpayers with income 
from foreign sources. 

U.S. TAXATION OF INTERNATIONAL OPERATIONS 
Continously Supplemented . . . Always Up-to-Date 

If you fit any of these categories—or if you 
counsel, advise, or in any way service any 
of these categories—U.S. TAXATION OF 
INTERNATIONAL OPERATIONS will be an 
invaluable new tool for you. 

This outstanding new Service is created 
specifically to help save money for: 

U.S. INDIVIDUALS 
with investments and/or earned 
from a foreign source 

income 

It will deliver management benefits—ope— 
U.‘s. CORPORATIONS rations benefits—tax benefits. 
with income from foreign sources '

_ 

‘ln clear, direct language, backed up by 
FOREIGN CORPORATIONS practical, tested practices of acknowledged 
with income earned or taxable in the U.S. 

NONRESIDENT ALIENS 
receiving income from, or taxable in the 
U.S. 

experts in international business operations, 
. the new work spells out how the taxpayer 
can best take full advantage of Every po- 
puplar, every sophisticated, and every little- 
known tax-saving device. 

Authorative, specific guidance from one source devoted exclusively to this kind of vital 
hgalp has been non-existent—until now. 
With the first 1972 publication of the ~innovative U.S. TAXATION OF INTERNATIONAL 
OPERATIONS this important need is now fulfilled. And bi-weekly “Report Bulletins" will 

keep the guide as new and up to the minute as the day you receive it. 

Personal response to this new publication has been even more enthusiastic than our most 
optimistic projections. Subscriptions are now being accepted by mail for $ 153 a year. 

Address your request to Dept. S-RR-103, Prentice-Hall lnc., Englewood Cliffs, NJ. 07632 
and specify U.S. TAXATION OF INTERNATIONAL OPERATIONS, 1-year introductory charter 
subscription. 

Annual payment is not due until 20 days after receipt of the new, ready-for—reference 
volume. 
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ARTICLES 4 

DR. J. PICK *: 

TAX REFORM IN ISRAEL 
Farreachz'ng changes proposed in the report of the Tax Reform Committee 

[waded by Profemor Ben-Sbabar 

When the Ben Shahar Tax Reform Com- 
mittee had been appointed, a lot of People 
in Israel had the impression that income 
tax rates were approaching or even ex- 
ceeding 100%. Actually, the only instance 
Where income tax and compulsory loans 
may sometimes have exceeded 100% ap- 
pears to be the case of self-employed tax- 
payers spending on wages and salaries 
amounts far in excess of their net income. 
A compulsory loan of 4.75% is levied on 
wages and salaries and considered by the 
taxpayer as an additional charge on his 
income. 

The highest marginal tax rate 
reached at a fairly low income 
level amounts to 65 % 
and the top rate of compulsory 
war loan to 22.25% 

together 
7 

187.25% 

Thus, a self-employed taxpayer who pays 
wages and salaries amounting to four times 
his taxable income would have to pay 
compulsory employer’s loan in an amount 
equal to about 19% of 'his income and by 
adding this to income tax and war loan 
charged on this income he would calculate 
his tax and compulsory loans as amounting 
to 106% of his income. 
Though the compulsory loans are’ not 
money lost 156cause they are linked to the 

“a "E." 
.~ 

cost of living index, not all s'el-EmPW 
taxpayezs can forego theuse of that money 
during the 5 to 15 years until the repay- 
ment of these non-negotiable loans. 
The main problem in taxation in Israel, 
however, have been the high, marginal tax 
rates paid by skilled workers, clerks and 
professionals of the middle income level 
making those taxpayers feel they were 
working mainly for the tax department. 
Marginal rates of income tax, including 
cdmpulsory loans, of 72% at a monthly 
income of IL 4,000 ($ 670) and 82% at 
a monthly income of IL 6,000 ($ 1,000) 
have been used as an excuse for tax evasion, 
for lack of inteiest in. working harder and 
for seeking untaxed fringe benefits rather 
than increases of regular pay. 
Under the pressure of circumstances, espe- 
cially the need to secure working hands 
despite conditions of oVerf'ull emplOyment, 
employers, including public and semi-pu- 
blic institutions, displayed an extraordinary" 
inventiveness infinding. ways of paying 
untaxed fringe benefits. of different de- 
scription in addition to relatively low wages 
and salaries. 
Due to these developments the -ta.x'system 

* From Pick, Cohn 8: Co., Certified Public Ac- 
countants in Tel Aviv. ‘ 
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Was being more and more considered as 
going gradually out. of operation and there- 
by undermining working moral and the' 

Proper operation of the economy. 
Under these circumstances conditions were: 
favourable for the execution of a general" 
tax reform, when; the Minister of Finance 
in December 1974 appointed Professo: 
Ben Shahar of Tel-Aviv University as the 
head pf 21 5 men committee composed of 3 
Prbf'essors of economics, anradvocate and a 
public? accountant t'o submit to the Govern- 
r‘pefit detailed Proposals for a tag: system 
éir‘ningét a fair distribution of income in 
the econbrhy ahd ‘tor avdi'd‘ di§torti6ns and 
adveise e‘yffectépr; effici‘qnc‘y of production 
and tax dorsal. The peOs‘aIs ‘should‘ lead 
to a brOadeging of the tax basis, to a sim- 
Plificati'ofi of the tax 's‘jéfiem an‘d‘ td more 
Efficient tax goflecficn. 

' I 

> 

" 

_' ' 

The féqmrqflenfsa‘ao‘f .thé’ G‘ovemment 
Budget were to “be; taken into acCount by 
ihé Cbmhfitteé, The ;150 pagés‘ report of the 
Ben Shgha: Committee gontai'ns 11 pgr'ts. 

This" reir‘i‘ew will deal mainly with ‘3 of 
thcxi‘z' Whiéh appear'to Be bf'mbspgefibml‘ 
iiitér'gst, fthe'réfo‘rm bf the System 6f per- 
SOna'lT taxatidn, corporaté'taizééition and the 
taxation of capital'gafns with spme brief 
:jefetence 9.150 to £23: conception.-

' 

The "following appear 'to' 'be the main 
trefid’é' of the fifoPgsals compared'with the 
preséfit tgx systerfijln‘llsfael:

' 

5a. Grea't‘e'g 'uhifofmify,‘ i.¢.”le’ss exceptions 
and preferentizil‘rdt'és. ~‘ 

” “ 

b. Greaterlsimplicity of a .tax. system that 
in many‘ respects ‘3h3d. become ‘too‘ com: 
plicated. 

c. A con§ideralgle reduqtion pf marginal 
tax rat‘es Without affecting too much 

7 
theflavcrgge tlrates and thereby gov- 
ernment income. ‘ 

350 

d. Stable “real rates” of. taxes i.e. as far 
as possible a reflection of inflation in 

‘ the tax system. 

“The‘ Report .has been accepted by the‘ 

Gaverfiment and at the time of writing 
this review the changes of 

‘ 

the Law re- 

. quired by implementing the report are be- 
ing debated ‘in Parliament. There are a 
number of points in the draft law which 
are not exactly ’in agreement with the pro- 
posals. On the whole, there afe Q‘ril'y minor 
deviations. This review is‘ béséd on the 
committee 'rep‘ort, and. not on the d’raf-f law; 

TAXATION OF PERSONAL INCOME 

Calculation of the tax, on personal incom; 
has been extremely difficult in Israel arici 

almost impossible without 'tax tables- The 
tax payable according to the proposals_ by 
the committee can be. calculated by more 
than 90%s of the taxpayers in leSs‘fhan 5 
minutes without'any feckoning aid.

' 

So fa‘f,‘ there have been 15 :tax brackets 
ranging from 23% for the first IL 2,000 
per annum to 65% on the part of the tax; 
able annual- income Which exceeds IL 
57,1000 (#5 9,500). 
There have been deductions from the tax- 
able income in-reSpect? of pefsonal allow- 
anc‘es‘ (resident taxpayer, s‘po'u‘se, childre’fi, 

dependents, (old age; and- others): ‘at dif; 

ferent .amounts changed dtJirregular inter-. 
vals', mostly not all allowances at‘ the "same 
time and not all‘ of them to the same ex- 
tent. 

‘ 
' 

‘ '. -

I 

There has been a tax free-cost of Hiring 
allowance built into the tax""s"ystem, rather 
difficult to calculate“ and‘ not understood 
by most taxpayers. The tax free Col. 'a‘l— 
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Iowance has :bEen calculated on the basis 
of global wage agreements for employees 
in industry and government. Because at 
first C.o.L. allowances were paid only on, 
the first II. 500 of monthly basic salary or 
wage, later on IL 700' and later.on IL 
1,000, there are so to say 3 Col. ‘aHOW-' 
ance brackets receivifig tax free cost of 
living allowances at different percentages. 
Altogether those amounts granted ‘to work- 
ers as ~C;0.L. allowance in the general wage 
agreements' have been fully exempt of in- 
come tax and equal amounts of tax free 
C.0.L. were taken into account in every 
tax xetum whethErutrhe taxpayer expressly 
re‘ceived a C.0.L. alloWance or not. Certain 
allowances are also granted, partly by Way 
of tax credit; partly by Way of d‘edhctions. 
frbm taxable income in respect of payments 
for pension schemes and providént funds, 
fob life insuranCe and for donations to 
Charity. On top of thevtax itself compulsory 
loans. have been collected with tv‘vo years 
interruption during the last 15 years. In 
the tax year 1974 individual taxpayers 
had to pay'War loan-at a graduated scale 
composed of 'four bfiack‘ets, completely dif- 
ferent from. them income tax brackets, 
ranging from 12.25% to 22.5%. 
A description of the background of the 
Ben Shahar tax reform committee Propo- 
sal§ céncem'ing persgnal taxation ‘Wofild be 
incomplete' or even‘ misl'eadifig without 
mentioning that at the outbreak of the 
Yom Kippur War a process of a gradual 
reduction of marginal income tax rates 
from 72% to 621/2-% (in addition to 
7—8% compulsory loans) was going'on. 
This process has been suddenly interrupted 
in the war by the needs of the moment 
which. led to the introduction of compulSo- 
ry loans at very high rates collected with 
the income tax. 
The following are the main proposals of 

- 
: -_DR. J; IPIGK 

the committee concerning taxation of per- 
sonal income. ‘ 

1.. To replaéé the 15 brackets by 5 ,bracké 
ets ranging from 25% to 60%. The stand- 
ard rate of income tax is to be 35% ap- 
plicable to annual income up to IL 66,000 
and also applicable to all income tax de- 
ductions at source (dividend, interest, tem-r 
porary employment). The first IL 36,000 
if derived‘ from Work enjoy a; 10% earned 
income illowance. Therefore, the effective 
tax raté earned income up to ~IL 36,000 
per‘annum (35 6,000) is 25%. About 90% 
of the tax-payers earn less than IL 66,0002 
Le. 't‘hey‘beIOng‘to the two first ting brack- 
ets. ‘ 

The following IL 12,000 are .to be taxed at 
45%, additional IL 24,000 at 50%.

‘ 

Annual income over II. 102,000 ($ 17,000) 
is to be taxed at the top .rate of 60%. 

2. Compulsory loansate :to be abolished. 
The report stresses~that being, index-linked 
(though the interest is unlinked) these 
loans create a. very heavy burden for future 
budgets and are also somewhat regressive. 
Runing 15 years and not being negotiable 
these loans mean for the lower income 
groups a sort of additional tax while fog 
high income gxoups, except for the loss of 
interest, they often mean a shift between 
different types of saving. 

3. Tax deductions will- -be replaced by tax 
credit. There will be tax credit units of 
IL "1,200? (55 200) a yeanA single taxpayer 
will get 2 tax credit units, a married one '3 
units; For each of the first 2 children ‘1 
unit-Will be added, for additional children 
2; The tax credit for children shall replace- 
income ‘tax deductions for ,Childzeh as~welI 
as children allowances presenfly paid by 
social security system-'fo’r children of vein- 
PIOyees. While -the tax credit for the“ tax— 
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Payer and his spouse is to be only a de- 
duction from tax payments the tax credit 
for children is to be paid as children al- 

lowance in as far as it exceeds the income 
tax due. 

4. The cost of living allowance is to be- 
come part of the taxable income, i.e. the 
tax Exemption of the Col. allowance is 

to be abolished. On the other hand, the‘ 

committee proposes the periodical indexing 
(once or twice a year) of tax credits and 
tax brackets. 

The automatic C.o.L. allowance added in 
the past to the pay of the employee‘ in 
Israel, usually twice a year, has been an 
important factor in keeping up the infla- 
tionary pressure. That Pressure has been 
more forceful due to the exemption of the 
allowance from income tax. 

If a; Person Gaming 11. 2,000 monthly paid 
IL 360 income tax and he gets a 20% rise 
to compensate him for price increases he 
would be better off '(in real terms) than 
bgfore‘, if her gets the rise tax 'frée. By 
indexing tax credits and tax brackets the 
increase of his tax payment would in this 
case be r‘estritte‘d to 20% but the artificial 
reductiop in the “real” rate of taxes would 
be avoided. 

5. Tax free fringe benefits are to be dis- 
continued. They crept into the labour con- 
tracts without a legal basisibut have be- 
come well established permanent practice. 
The Committee proposes to cut down dras- 
tically all allowances to employees and Self- 
employed taxpayers which presently are 
frequently granted in global amounts With- 
out any relation 'to the amounts actually 
spent and without proof being required 

' 

that they are actually spent and used for 

the purpose of the work or business. These 
allowances were granted for home telea 

phones, professional literature (frequently 
including employees who never buy or use 
such literature), clothing, travelling to and 
from work, travelling abroad, car upkeep 
and under many other headings. According 
to the recommendations expense allowan- 
ces are to be severly restricted to very limit- 
ed amounts subject to definite proof (if 

having been spent for the work 0: business 
concerned; 

In a similar way all sorts of special arrange- 
ments made in different forms for various 

‘ 

groups of taxpaYers inchiding the auto- 
matic deduction of a percentage of the in— 
come in respect of expenses or for a dif- 
ferent method of calculating the tax (e.g. 
calculation of the foreign income of air- 

crew and seamen at 'a rate of exchange far 
below the official rate) are to be discon; 
tinned. These arrangements which were 
condoned if not confirmed by the tax 
authorities were sharply critized by the 
COurts when brought before them. Never- 
theless, most of these exceptional arrange“- 
ments continue to exist. 

The reduced tax rates granted under the 
present law for certain cases of overtime 
work and efficiency payments will also be- 
come unnegéssary owing to the reduction 
of .the tax rates for the lower and middle 
income groups. ‘ 

While it appears unnecessary to add to the 
above explanations concerning the'simpli- 
fication and unification of the tax system 
proposed by the committee, the problem of 
the reduction of marginal tax rates without 
a corresponding reduction in average ta'x 

rates may require an illustration which is 
given below: ‘

‘ 
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Montglzlji fix of7 efizzplojee} 
(married and 2 children) 

Monthly income of Monthly income of 
IL 3,000 IL 5,900 

I _ 

Present Committee Presgnt Committee 
law proposals law proposals 

. 
IL' IL II. IL 

Amount of tax .486 ' 250 1,613 950 
Compulsory loan 190 — 400 -— 
Tax on expected addition in July 
1975, to Cost of Living allowance 
(II. 240 or IL 400) tax free 84 tax free 140 
Tax on estimated expense 
allowances presently not taxed . 

(-II. 480 or 1L 1,350) no tax paid 
. 

168 no tax paid 610 
Tax’ on income plus July increase ‘ 

of Cost of Living allowance and 
expense allowances 486 5'02 1,615 1,700 
Marginal tax rate 

V 
48%, 33% 60% 50% 

Marginal rate of ‘compulsogy loan -— — 12.25% 14.25% 

In both examples the amount of tax pay- 
able on the June 1975 taxable income un- 
der the proposals would be only 50% to 
60% of the present .tax rates. When the 
expected Cost 70f living (allowance for July 
1975 is added‘ (which under present prac; 
fiCe would be tax free) and those expenses 
which at present are not subject to tax but 
are' taxable under the proposed law the 
amount of tax will bc higher than now 
though by much less than the amount now 
charged for the compulsory loan. At the 
same time, a person earning IL 3,700 will 
retain from each additional 100 pounds 
calmed IL 65‘ instead of IL. 38 plus IL 12 
in compulsory foams, a person earning IL 
6,750 will retain'IL 50 instead‘o‘f IL 26 
Plus IL 14 in compulsory loans, payable 
after 15 years and not negotiable. 
By theSe reductio'ns in marginal .tax rates 
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in :the middle income bracket; (or‘higher 
middle brackets) the Govgrnment expects 
to remove a disincentive to more efficiency- 
and greater effort, one of the main ob- 
jectives of the tax reform. 

‘ 

TAXATION OF CORPORATE INCOME 

The ptopbsals of the committee re'c‘om- 

mend a continuation of -the' split tax rate 
levied on corporate income. The proposed 
rate is 40% company tax On all company 
income and 35% income tax on‘ the fre- 
tained income after company tax. Income 
diStributecl’ as dividend Will be subject to 
personal income ‘tax limited .to a maximum 
of 45%. ' 

These rates differ only slightly from'pre- 
s‘ent ratés, — 42% company tax,' 30% in; 
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come tax on retained income, personal in- 
come tax up to 50% 'on dividends; 
But there are three important changes com- 
pared with the Present situation. 

1) Th; compulsory war loan presently 
paya-ble'by companies at a rate ol% of 
their income is ‘to be abolished. (That, of - 

course, much more than outweighs the 
small increases in totatax on undistributed 
corporate income from 59.4% ‘to 61%. 

2) Tax rates on payment of dividends are 
no longer prohibitiVe. While the differen- 
ce between the rate of tax on retained 
profits and that on distributed profits has 
been cut from 20% to 10% the main im- 
provement for the recipient of dividends 
is the abolishment of the compulsory loans, 
presently payable at a rate of. 12% on 
company income and up to 22.25% on the 
dividend. The combined burden of tax and 
compulsory loans on the company and on 
the dividend recipient amounted to 95% 
of the amount earned by the company and 
led to an almost complete absence of di- 
vidend distribution by companies enjoying 
no tax preference. The proposed maximum 
fix of 67% (40% plus 27%) to be borne: 
by companies and shareholders together 
should in most cases remove the obstacle 
to dividend distribution in view of the 
relativély émall difference compared with 
the rate of 61% payable on undistributed 
corporate pxofits. 

3) The new rates are to' be applicable 
universally and the prefepential tax “rates 

now in force for undistributed income 
from manufacturing industry under the, 

Law for the Encomagement of Capital In- 
vestment (in the following “Investment 
Law”) are proposed to be gradually abo- 
lished, The report recommends to grant- 

manufacturing industry 'for an interim pe- 
riod until March 1977 an income tax re- 
bate on undistributed profits of 20% 
(28% to be paid instead of 35%) com- 
pared with 50% at present (15% instead 
,of30%). 
41} “approved enterprise” presently pays4 
under the “investment law” during the Pe- 
riod of benefits only 33% company tax 
and no intome tax Whether profits aré 
distributed or not, though it has to pay 
19% compuISory loan. According to the 
proposal of the committee the “approved 
enterprise” pays full company tax (40%) 
and 20% income tax‘ on undistributed, 
25% on distributed profits. 
The committee suggests that as from April 
1977 other incentives outside the field of 
taxation fbrnenc'ouraging manufacturing 
industries and other ecOnomic .activities 

should be worked out and that then pre- 
ferential treatment like that under the 2 
above mentioned laws can be discontinued. 
The committee proposes to continue the 
exemption of dividends paid on shares 
quqted at the Tel-Aviv Stock Exchange 
from tax over 55% deducted at source. It 
also suggests to deduct from dividend paid 
to Nah-Residents only'25% instead of 
35%. Though that is not said clearly in 
the repoit it is apparently intended to re- 
strict the final rate of ‘tax on dividends 
paid t6 Non-Residents to. that amount. 

CAPITAL GAINS TAX 
The most farreaching change of system is- 
proposed 'in the taxation of capital gains. 
Presently there are three methods of taxing 
capital gains simultaneously in operation: 
1. 

' Capital gains on real estate are taxed 
under 'the Land Betterment Tax accord- 
ing to a graduated schedule of 'tax rates 
from 20% to 40% .of the gain. After 
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a- holding period of 2 ye‘ars‘ 1a tax :re- 
bate is given at a fixed. percentage of 
reduction of the. amount of tax grow- 
ing with the period the prOPerty was 
‘held.*" ‘

. 

Lately 3% compulsory loan ‘have also 
‘ 
.rbeen-leyiedOn thé gains; -»

‘ 

2‘. Other capital gains are subject to 'ca- 

pital gains "tax. There is‘, a difference 
between assets on which depreciatibn 
is allowed and= othe: assets- 

AsSets on WhiEh depreciation is alloWedéd'o‘ 
not enjé'yhthe tax rebate f0}: the period1 the 
aSset :hgs’be'én- held which iS‘ granted in 
cqs’e of“ other‘ assets. -When Capital gains 
tag was far the first time fully put into 
operatiomiti 1965 the tax rate has been 
25% and‘ the rebate 53% of‘Vthe amount of 
tax for each year the pfOperty- has been 
héla. Thaf Was a relatively moderate level 
with a stroh‘g‘ihcen’ti’ve for long ferm in- 
vestment. Meanwhile the gate ‘of capital 
gains tax has gradually been-increased £0 
50% £011 individuals; éfid 40% £0: ‘COrpo; 
rati’ons with iVconipuls<73ry loans ‘of‘ Up to 
22%% (12% {of tcémpafiies)“ while the 
rebates‘ on the tax (there is no rebate on" 
the loan) has been réd‘uc‘ed t9 3% per 
year. 
The Bérr Sliahar' committee proposes the 
followingsy'sten'i o’f' 'taicationr of caiiitél 

gams: 
V 

‘
' 

1. Real estate and other aSSets are to be 
taxed according to the same system. 
2. Every capital gain should be analysed 
between the-mere. paper pzofit commen- 
surate with inflatiOnr‘ and the real‘ profit, if 
any. 
3. Fb‘mthé calétilatibn “of: the proper profit 
the cost of the asset- is increased in :PI'O- 
portion: 'With the rise to :the: Cdst of Living 
index‘froin the (date :o'f purcfhaseuto the, 
date of'sale. , 

‘ 
~ 

‘ " 

In case of assets on which depreciation is 

' 

; .m. «J. 'PICK 

granted depreciation is deduétéd‘ from- the 
adjusted (increased): cost price at "the, rates 
originally charged increased in proportion 
with the ‘rise of the‘C.0.L. index from the 
middle of, the period the asset has. been 
held‘ to the datesof .the safe.

" 

4;: Out of each‘capital‘ gain the meta-7 pa- 
per! profit is taxed at a tate~of 10% and 
the" teat Profit is taxed at regular income 
tax mates, but“tota1“:t-ax should not :exceed 

» 50% of the totalincapitial gain.- 
5. The Ireduqed rate of capital gains tax 
will only apply if theia’sset has been; held‘ 
at least 2' years (in .case‘ of real- estate‘ 3 
years)‘ subject to- Ifiargiznal relief for sales 
Within a yeaf from thé end of that period, 
The 10%,-’1:ate shall apply only' in_case the 
full ca'pital gainé :tax 0n ‘the sale is paid! 

Within 30 days from =’t‘hé date of sale. The 
taxpayer is entitled to demand spreading 
tax: onthe real profit over 5 tax years back 
ward for calculating the, rate of persdna‘l' 
income'tax., ' r- 

' 
'

‘ 

6.,7 The tax :exemption :of Capital gains 
derived from the sale of securities quoteélx 
at the Tel-Aviv Stock Exehange should 
continue. 
—v 
/. Various changes are Proposed con= 
‘cerning the taxation of linkage differences 
(increments to: thclpginc-ipal of a loanror‘ a, 

secutity linked .to,_t_he Col. 01; to_ arforeign 
cugrency)._ I . , 

A 

n . f ._

I 

a; holdqrs of Iiglged, securities which enjoy 
'_ tax exemptions OIL-linkage differences. 
age not;:pnfqitfedxr-tojdeduct; for tax pur- 
pose'interest-gcosts jf‘at the same-time 

. ;they incurred interestlco‘st on 10311530]: 
advances received.” H 

b. exc'ept for. Certain stafutory exempfions 
and the-tax Exemption on; capital pro~ 
fits on seCurities- quoted: at"thé:TeI'-,Aviv 
Stock Exchange linking differences: 

' should form): purposes be regardedds, 
‘ 

ordinary income .or'expense in the éame 
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way as interest. In (this connection :the 
.report explains that loans which are 
not linked carry a higher rate of in- 
terest than linked loans and that there 
cannot be different tax treatment on 
interest at high nominal rates and on 

' linking differences because the first has 
the same economic nature as the latter. 

c. The change in taxation of linking dif- 
ferences should not apply to amounts 
accrued before the change of the law 
comes into force. 

The proposed taxation of linking differ- 
ences appears as some sort of turnabout in 
tax policy. The general tax exemption of 
linking differences on loans is almost the 
only provision reflecting inflation in Our 
present tax law. The discontinuatiori of 
this reflection of inflation is proposed si- 

multaneously with the proposal to intro- 
duce a wide range of measures reflecting 
inflation in the Israeli tax system such as 
the index linking of tax‘brackets and tax 
credits and the low-rate taxation of infla- 
tionary capital gains. ' 

TAX COLLECTION 

Interest and penalties are being charged 
under the present system on overdue 
amounts of income tax. Nevertheless, many 
taxpayer‘s, mainly among the self-employed, 
enjoyed a considerable discount on the 
real‘ rate of .taxes by paying late and not 
being charged with interest or in many 
cases being charged at a rate fnuch below 
the current rate of inflatitm. ‘ 

No interest was due on tax paid with thé 
submission of the return five months after 
.the end of 7the tax year and thereafter in- 
terest was charged at 15% 13.21. a rate 
about half the average rate of inflation of 
the last 3 years. In order to remove in- 

qentive’s .to delay tax payments 'the com- 
mittee proposes the following: 

Interest has to be added to the amount 
of tax due from the end‘ of the tax year 
up to the end of 6 months thereafter. 
After the end of those 6 months (upto 
a maximum period of 30 months) 4% 
interest and linking differences accord« 
ing to the C.o.L. index are payable. 
Taxpayers who keep books of account 
are entitled to deduct those payments of 
interest and linking differences from 
their taxable income in the year of pay- 
ment. This is one of many provisions 
encouraging and enforcing the keeping 
of proper books of account by as wide 
as possible a range of taxpayers recom- 
mended by‘ the committee but not cover- 
ed by this review. 

The refund of overpayment of tax, unless - 

made Within 30 days from filing the return 
claiming the refund, also carries linking 
differences and 4% interest. 
Where linking applies' to tax" collectionor . 

tax refund the currend rate of interest may 
be demanded instead of linking plus 4% 
interest. ”

' 

The provision making the 10% tax rate 
on the inflation element in capital gains 
dependent 0n payment of the total tax 
within 30 days should also be mentioned 
again in this section as an efficient device 
for speeding up tax collection. -

‘ 

GENERAL APPRECIATION OF THE 
REPORT —_ ACHIEVEMENTS AND 
UNSOLVED PROBLEMS 

In its report published' within leSs than 3 
months from its appointment the tax re- 

form committee 'has offered almost full 
answers to the-main aims specified in the 
letter of appointment of the Minister'of 
Finance. - - ‘ ‘ ' 
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By cutting down the number of tax brack- 
ets, reducing marginal tax rates much more 
than average tax rates, by abolishing tax 
free fringe benefits and the tax exemption 
of the cost of living allowance and by 
various devices to speed-up tax collection 
and by other proposals the committee has 
dealt efficiently with the request to pro- 
pose a tax system which tends to stimulate 
efficicency and to improve tax moral; of- 
fers a broadening of the tax basis, simpli- 
fies .its general structure and improves tax 
collection. The aim to do all that without 
at least in the first stage causing a decline 
of tax income could only partly be achiev- 
ed. 

Mainly due to_ the very sound prOposal to 
discOntinue the imposition of compulsory 
loans the new system is expected to reduce 
state revenue by IL 1 tot 11/2 billion in 
the first year (more exactly in the first 
nine months from July 1975 to March 
1976). The gap can probably be closed 
later by the introduction of the Value Add- 
ed Tax but meanwhile an income gap is 
being 'created which the Israeli Tréasury 
c'an hardly afford. For this reason the re- 
quirement to avoid distortions and another 
important requirement referred to ‘below 
could ‘not' be fulfilled because that could 
haVe been done only by way of increasing 
the gap in the State Budget. 
Possibly the main contribution made by 
the committee in exploring and clarifying 
problems of taxation has been its dealing 
with inflation. The proposals to reflect in- 
flation by indexing tax brackets, tax credits 
and tax debts and by a reduced capital 
gains tax on‘ the inflationary element of 
the capital gains as well as those parts in 
the report dealing with other tax problems 
created by inflation, including business 
profit taxation, on which the committee 
has at this stage refrained frbm giving re- 

‘DR. J. PICK 

commendations are valuable for clarifying 
principles and for gaining Practical expe- 
rience in the taxation problems created by 
inflation. ‘ 

The proposed method of dealing with the 
mere paper profit in capital gains appears 
most‘ reasonable. To exempt the paper pro- 
fit elements from tax Would not appear 
justified atha time when similar profits are 
taxed in most of the developed countries 
but their full ratetaxation would be un- 
bearable under present inflatioriary condi- 
tions in Israel. The quick payment as pre— 
condition for the low rate considerably 
reduces the current 1055 of state revenue. 
The proposals remove some distortions but 
create others. That is unavoidable as long 
as no definite choice has been made be— 
tween a tax system fully reflecting infla- 
tion and one not reflecting it at all. Any-' 
how, a system fully reflecting inflation 
would have been ruled out owing to its 

high cost in tax income. 
Before the tax reform the tax Exemption of 
linkage differences has been the only ma- 
jor breakthrough in reflecting inflation in 
the tax system. 
The change which removes that general 
exemption — though it retains it for index 
linked Government bonds — corrects the 
distortion between lenders at high interest 
rates and those with a linkage clause and 
conversely between the two types of bor- 
rowers. But it creates distortions between 
them’and other recipients of capital gains 
which under the new system ‘shall pay only 
a low tax rate on the inflation element in 
their capital gain While lenders with link- 
age clause have to pay full income tax on 
the linkage differences Le. on capital gains 
which only and exclusively cover that in- 
flation element. 
There is also a certain incongruousness in' 

the taxation of "capital gains on sales of’ 
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equipment at a low rate for the inflation 
element at a time when depreciation is 

re'stricted to historical cost. This Provision 
will tend to induce business men in Israel 
to ove'rinvest in equipment in order to get 
the benefit of the higher depreciation a 
trend not desirable for the economy of Is- 
rael which lacks foreign currency and ac- 
cording to recent investigations underem- 
ploys its existing equipment. 
The apparent intention to restrict the tax 
on dividends paid to a foreign shareholder 
to 25% also appears to contain an element 
of distortion. At that rate corporate profits 
distributed to foreigners will bear an over- 
all tax of 55% only (company and‘ share- 
holders together) while undistributed pro- 
fits bear tax at 61% in the company. As 
explained in the following there will pro- 
bably be a need for incentives to invest- 
ment-s and ceriainly to foreign investment 
but that should not be given by actively 
encouraging the distribution of profits. 
There appears to be ‘one major weakness 
in the tax 'system proposed by the Ben 
Shaha} corrimittee which has beeh difficult 
to avoid because of the needs of the Gov- 
ernment budget but which nevertheless 
does not seem to have received the atten- 
tion it would require despite the diffi- 
culties of‘ solving it; That is the lack of in- 
centives for risk taking and for the forma- 
tion of productive capital. 
The need for tax reform arose when it was 
found that the increases of personal tax- 
ation required by the conditions in the 
country fo‘ll‘ovsfing the Yom Kippur war 
were detrimental and ineffective owing to 
their adverse influence on tax moral and 
willingness to work. On the Whole, in its 
proposals the tax reform committee sug- 
gests to go back to pre-1973 rates and 
rather closer to the lower rater of 1964. 
The committee, expects that the improve- 

ments in collection and the removal of 
disincentives to work will in the end more- 
than compensate for the tax ‘loss and avoid 
the damage created by the excessive rates 
of personal taxation of 1974. To the same 
extent as willingness to work Israel needs 
the willingness of enterprising people to 
take risks and to invest. Until October 
1973, these have been encouraged in two 
ways: " 

1) by the benefits of the investment'l'aw, 
including 5 years of reduced corporate 
taxes which were given -to the majority 
of important enterprises in Israel espe- 
cially in manufacturing industry (until 
1970 28% tax, thereafter 33% Without 
any tax on dividends distributed). 

2) By rates of corporate taxation which 
even for corporations not enjoying the 
benefits of the investment law were not 
higher than in most of the industrializ— 
ed countries; at least for undistributed 
profits and for profits distributed to 
foreign shareholders. In the 1960’s the 
rate of corporate‘taxation did not ex- 
ceed 50% and has sometimes been well 
below that figure and until 1974 it 

never exceeded 531/2%. As far as com- 
pulsory loans were added to the tax 
these were indexed and until‘ 1967 even 
negotiable and quoted at the Stock Ex- 
change (no Compulsory loans were col- 
lected in 1968 and 1969). 

While the tax reform committee proposes 
to go back in personal taxation to the 10W- 
est Bevel of the 1960’s in corporate taxation 
it proposes to go rather beyond the emerg- 
Ency rates of 1974. . 

It would exceed the‘ scope of “this review 
to try to analyse the problem of tax rates 
on undistributed corporate profits in Israel 
and "their interrelation with rates of per- 
sonal taxation and investment incentives. 
It only should be stressed that the rates of 
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corporate taxatic‘m propbsea .by the com» ' 

mittee are likely to mean a disincentive to 
productive investment in ISraelé in {a similar 
Way as the pieSénf rates of 'persohaL t'axl 

ation are a disincentive to work. This is 

the more‘ .impg’rtant because general cone 
ditjons are Presentlyrless priopitious‘for} 
v‘eis‘tment‘in Isrgelyth‘an ~theywysggejze; before 
1973. 

' 

‘.15 
The point of risk-taking can ‘Well be i1- 

lustrated :eference to the» rate“ of the 
gapitalg gains tax; Ankinvéstoxrin ‘in‘d‘ex 

linked bonds receives the index: linkage 
tax-item. a modest. rate of index..1in.ked 
igyergst (3% tax free) and; all that gt 
actically no risk.;Ar,1 .ipistogzzin 213:0- 
duqtivc enterprise runs .the .risk: 1t9 eagn 
very much‘ less than _the linkage, 01; even 
maylosexhis money.zB_ut‘ir_1-Icasié he'is sac: 
ces‘sfull and realises his investment at. (a 

capital Profit Which is more than hemould 
haven'got on linked bends T and that is 
the 'gas‘e‘he expected when heqmadgtb; 
inVestment otherwisg 'he would.‘have'b0ught 
bonds he pays; 1 Q % tag; .9n the inflation 
eminent and 60% tax on the “real” gain. 

is doubtful whether this; prospect; td fage 
in :the best of gases Aonly margihaily better 
than an investor if} linkedr. government 
bonds will appear ‘to- many inyestOrs a'su‘f- 
ficient reward for risk-taking.

' 

As lowrtax capital: “gains are among the 
fruits usually expected frOm'mahufactuting

4 

DR. J. PICK 

find‘ other investment Projects the question 
should be asked Whether it would not 

- have lBéen‘ pref'eréblé to use theistandard 
"raid of. income tax (35%) for “r‘ea1”‘1'ong 
term capital gains of individuals and cor- 
Potations, say, gaifggmadc after .aigleast 1.0 

years, 
Furthegmore, togeiher with the gate 

of cpi'porate taxes and high taxes on long 
term capital gains gogs the ,non—géflgction 
of inflation in: the taxation of business in- 
‘come's. At the almost fhfqefpld: rise of the 
general price 'levelvyvhich Iérael éxgeLicngcd 
in ,thlé last 3 years, ,that Iiiéans that ‘f-geé "T 

pgofits in many cases‘may be Qrily‘a‘ frag: 
tion of the 39% Left after tax and_ $0me- 
timeswnegativg amoufiuts, That. holds gpbd 
esp‘eci‘gllywais 109g" as 'historical‘ cost’and 
FIFO valuation figinciplés have. .té bgape 
plied. M -_ g. ‘ . , 

Itgis, appreciated th,t. to :try .a full solution 
bf :béth‘ problems, pgrsongl and corporation 
taxation, woul‘d have been 9,: spy: of; “mis- 
sion impossible” in View of the require‘ 
ments of the budget Qfflthe Stateof Israel. 
It seems, however], appropriate to empha- 
gize‘ that the. impressive Propqsals: of‘ the 
Ben ,Shahg; committee fob: a way. 'out of 
the impass in the field of taxation of par- 
sonal income‘may‘ not be the end: of the 
road as 19mg as in the figld 9f gogpogate 
taxation ,Stgegg .disigcentiVes exist to, gisk- 

taking and Productive investments. 
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PHILIP J. HARMELINK AND WALTER KRAUSE *: 

TAX TREATMENT OF HOUSEHOLD UNI-TS: COMPARATIVE PROCEDURES AND ALTERNATIVES 
A common problem‘for countries having 
programs of Personal income taxation in! 
volves the treatment of single individuals 
separately from married couples. Practice 
relative to this matter customarily varies 
widely among countries, with varying re- 
rults and reactions. In the present article, 
the authors compare the tax treatment of 
singles as against matrieds in ten coun- 
tries,1 indicatirig major patterns of current 
treatment; examine these Patterns for de- 
grees of overall equity, citing argumenta- 
tion critical of disparate ‘tax treatment Pre- 
mised solely on marital status; and con- 
clude With the framework of a general 
approach potentially remedialvof bases for 
oft~alleged discriminatory impact(s) relat- 
ed to marital status.

4 

COMPARISON OF TAX TREATMENT 
Countries surveyed in this study include 
the United States, West Germany, France, 
Norway; Spain, Switzerland, Belgium, the 
Netherlands, England, and Canada. Their 
respective forms of‘ tax treatment relative 
to household status suggest delineation into 
two majof categories with further sub- 
division of the second: (1) countries 
having large differences in rates, and treat- 
ment generally, between marrieds and sin- 
gles; and (2) countries having lesser dif- 
ferences in tax treatment, but with varia- 
tion in the form of (a) small differences 
in rates between marrieds and singles and/ 
or (b) no differences in rates, though with 
larger exemptions determined not on the 
basis of number of dependents 'but on 
marital status. 

Characterization of the ten countriés,.along 
with brief description of the nature of the 
tax treatment in each country, follows be- 
low. ' 

(1) Large difference: in rates, etc. 
Among the countries surveyed, the United 
States, West Germany, and France appear 
most illustrative of large differences in tax 
rates and treatment relative to 

v 

marital- 
‘status. TheSe countries either permit iti- 

come-splitting in sbme form or maintain 
separate tax-rate schedules for marrieds and 
singles, pIOViding higher tax liabilities for 
singles. 
The United States, pursuant ‘to Congressio- 
nal action dating from 1948, permits in- 
come-splitting by marrieds. Presence of this 
privilege proves discriminatorily advanta- 
geous for marrieds in that a couple’s in- 
come can be “split” and then, with pro- 
gressivity in the income-tax structure» 
(widespread among countries), be taxed at 
lesser applicable rates. Thus, in the United 
States, a single at U335 20,000 income level 

* Philip I. Harmelink is Assistant Professor of 
Accounting, University of Tennessee, Knoxville; 
Walter KrauSC is the John F. Murray Professor 
of Economics, University of Iowa. 
1. Given the general complexity of and fre- 
quency of tax change within the multi-country 
context here at issue, the authors Wish to indi- 
cate their informational dependence — for coun- 
tries other than the United States ——,,upon the 
most current Tax and Trade Guides published 
by Arthur Andersen 8: Co., an international ac- 
counting firm, and upon recent releases in $141)- 
plementary Service to Europeam Taxation pu- 
éblished by the International Bureau of Fiscal 
Documentation. 
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customarily Pays, exclusive of any deduc- 
tions for personal exemptions, roughly 
US$ 1,000 more in income tax than does 
a- married couple of equivalent incomefl 
West Germany similarly uses separate tax- 
rate tables f0r individual and joint tax- 
return filers, and goes on to allow generous 
deductions for children — in fact, suc- 
cessive deductions are increased as num- 
bers of children increase. Illustrative of 
impact, the tax liability under 1972 rates of 
approximately DM 21,800 for a German 
single at DM 60,000 income level con- 

.-trasts with a tax liability, for someone of 
equivalent income filing a joint return, of 
but DM 16,500 (not counting possible 
further diminution through Personal de- 
ductions for dependents). 
Among countries in this general category, 
France appears to have the greatest tax dis- 
parity between marrieds and singles. There, 
the income-splitting privilege applies not 
only to married couples but extends to 
dependent children as well. Income for a 
couple is divided into 2 taxable compo- 
nents; income for a couple with one de- 
pendent child, or for a Widow or widower 
With'one dependent child, is diVided into 
21/2 taxable components; and, for each 
additional dependent child, division into 
separate taxable components is increased by 
an additional The process of multi- 
splitting of income, coupled with the high- 
ly progressive tax-rate structure applicable 
thereto, lends itself to considerable dif- 

ference in tax liability on identical income. 
To illustrate, computations with 1970 rates 
yield a tax liability of approximately 
F 23,000 on a F 60,000 income received by 
a single, as opposed to a tax liability of 
about F 8,700 on identical income received 
by a couple and a tax liability of roughly 
F 4,400 when the same income is received 
by a couple with two children. 
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(2) Lesser difference: 
This second category covers countries~—— 
like Norway, Spain, Switzerland, Belgium, 
the Netherlands, England, and Canada —.-‘- 
whcre magnitude of tax differences result- 
ing from particular marital status is less 
pronounced than typical of countries in the 
preceding section. However, the nature of 
tax treatment varies within this category. 
Basically, two major subdivisions are dis- 
tinguishable. Norway and Spain have dif- 
ferences (small) in rate schedules and also 
differences in exemptions based on marital 
status (rather than solely on number of 
dependents). Switzerland, Belgium, the 
Netherlands, England, and Canada have 
uniform tax-rate schedules, but with some 
differences in personal allowances in terms 
of particular marital status. 

(a) Turning to countries in each of the 
two sub-categories, we first address our- 
selves to the case of Norway and Spain. 
Norway has income taxation at both na- 
tional and municipal levels. The national 
tax involves separate tax schedules, and 
rates, for singles and for persons with de- 
pendents. The national tax is progressive, 
and does not incorporate provisions for 
personal deductions. At NKr 100,000 in- 
come level, tax liability for a single ap- 
proximates NKr 18,000, as compared with 
about Nkr 13,800 for a person with de- 
pendents. The municipal tax rates are pro- 
portional (a 24% rate on taxable income 
as of 1972), With provision for personal 
deductions from income: NKr 3,400 if 
single and NK: 6,800 for married couples 
with or Without children (1972). With 

2. Monetagy units are expressed in national 
terms here and subsequently, but with absolute 
magnitudes chosen to reflect, to the extent possi- 
ble, approximate inter-country equivalence. 
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both a difference in rates ‘(Iimder‘ the na- 
tional‘ income tax) and a: difference: in 
exemptions" (in 'terms of allowable de- 
ductions under the municipal income tax), 
discriminatory tax impact {between singles 
and :marrieds is difficult to ascertain in 
exact terms —— though, in general terms, 
Such appears not as pr’onouncedw as in? coun- 
tries surveyed in: the preceding category. 
Spain“ has separate rates for singles :and 
marrieds5 though the differences are rather 
small. At apprOximately Ptas 880,000 in- 
come level; the ,tax differences between 
singles and marrieds is less than Ptas 
11,800. Some credits, based on a portion 
of éamed income and on number of fa- 

‘ mily' dependents; "are allowed against the 
initial r tax: liability; 

(b) Turning next to countries in the se; 
c0hd"sfib-categorjy, some commentary cap 
be’off'ere'd oh Switzerland, Belgium, the 
Netherlands, England, and Canada. 
Switzerland, like' N0rwa‘y‘, has bqth a fede- 
ral incOme‘-tax and a municipal income tax, 
but if} additibh, has a‘cantonal‘ tax.‘ The 
federal‘ tax is relatively modéét‘ (a maxi- 
mum fate of slightly Over 10% '3 $111975); 
Whilé~ the cantonal' tax varies canton of 
residency‘anci level ,of income. The muni- 
cipal tax is ty'pi'kcally~ clo'sely integrated in 
the canton'al tax E0 that for all practical 
Purposés, taxation oCcurS 'ét‘but two levels,

_ 

federal and" Cantofiail‘. Discrimination if; 
S'vvi'sé tax treétniént, ‘insoifa'r asl‘pres‘ent, 

jsests yo}; giempt‘ions rather than on dif- 
ferential -té_1x4faté_ shhe‘dules. Under the f_e- 

deral fax,’ Single persons are accorded no 
personai‘ exemptioris, abut married 'couPIes 
are Permitted an overall exemption of SwF 
2,500 plus an additional aliéviIance 'of' SWF 
1,200‘foi: each dépendent or child: Similar; 
but larger, deduction; are allQWed' couples 
and for'dependents, under the cantonal tax. 

$72 

Discriminatory impact from Swiss incOme 
taXation, being the composite'of ‘essentially 
‘two taxes wherein one is variable by can.- 
ton (and municipality), "is difficult of 
exact assessment —:- though, in general 
terms, appears, somewhat short of the ex- 
ceptional and,_as indicated, derives npt 
from .differential schedules but from an, 

exemptions framework. 
‘ 

‘ , 

,

‘ 

Belgium similarly -remploys an exemptions 
framework to achieve differential tax im~ 
'pact, using such .discrir'ninatorily as respects 
singles. For example, ,new-married‘tax- 
payers are accorded a special tax coneession, 
limited to the first BF 125,000 of income, 
for each of the first two years'of magriage. 
The Netherlands, beginning with 1973, 
revised its Personal income tax system to 
treat‘all taxpayers in terms of the same 
rate-Schedule, tégardlgess, of marital status. 
However, an adcompanying procedure is fit? 
pezrhit ah allowaricé based on marital sta- 
tus and number of dependents. Additional- 
ly, married women are taxed separately or; 
earned income,‘ avoiding ,discriminatogy tax 
impact again‘st‘family income ,as, a‘ result of 
marrxage. -

. 

England,- =like: the Netherlands, has, m5 
distinctive ‘penaltyegate schedule applicable 
separately to singles; and, since initiatiofi 
with the 1972-73 tax yea:,4 permits also 
that marrieds (husbands and wiveS) are 
eligible to elecptaxation as if nOt married. 
Similarly, Canada, has 011:: rate fichedulg 
and zqigesx ihdt if both‘lspouses havg in- 
come‘albove a nominal gmount (C,an$ 1,100 
111973.), each .qusfie. is .requyired tofile 
separate \retumsfill‘hus, in Canada as well 
as England and {11¢ Netherlands .in ad- 

5, Comprisedof 9.5%‘ plus a 10% surcharge 
computed on‘thp taxramount. 

‘ L

‘ 

4. England’s tax yea; end‘s April ‘5‘ rather than 
the customary December 51.‘

‘ 
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dition to no discrimination against singles 
(other than through exemptions), there is 
no discrimination against married couples 
where both husband and Wife are work- 
ing.5 
The second feature (no discrimination 
against couples Where both persons are 
working) holds special relevance :for a 
situation common to many countries. Ordi- 
narily, with both husband and wife work- 
ing, the couple may incur higher tax Lia- 
bility by filing jointly (because of eleva- 
tion into a higher bxacket under a pro- 
gressive tax-rate structure) than if taxed 
Separately as two individuals. The particu- 
lar impact comprises, in reality, a second 
type of tax discrimination» related to mari- 
tal status. The cited countries, by permit- 
ting election by marrieds of particular 
mode of income reporting, avoid this form 
of tax discrimination -—— while also avoid.- 
ing the overt tax discrimination commonly 
confronting singles when subject to a se- 
‘parate, higher fate schedule.

7 

ARGUMENTATION 

Invoking some background reasoning com- 
ing from a United States context, Supreme 
Court decisions there traditionally approve 
Categorization of Persons for particular- 
ized treatment, Provided only that asso- 
ciated classification be “reasonable”. The 
foregoing appears as a crucial consider- 
ation (within the United States, and more 
generally also); very simply, the legal (and 
economic) question is whether marital sta- 
tus provides a reasonable basis for dif- 
ferential tax treatment. The answer, in the 
View of critics of distinctive ‘tax treatment 
for singles (as practised), is that the pro- 
cedure is not reasonable; that it is, in fact, 
both unfair and premised on faulty logic 
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——— as certain argMentation Purpozts to 
show, 
In this Vein, challenge is offered the con- 

- tention of some that separate (higher) tax 
treatment f0): singles is warranted as help 
in bearing the cost of raising children. The 
obvious argumentative flaw here, in terms 
‘of the present context, is that childless 
couples generally receive the same benefits 
as do couples with ,children. It follows 
therefrom that singles are being trcated 
diffgrently not because of no claims to 
children, but because they are single. In- 
deed, were differences in size of family 
(and in attendant costs of :aising children) 
the real issue, appropriate recognition of 
the fact might better come through perso- 
nal exemptions 6 than via, disparate rate 
structures. a

‘ 

Supplementary to this, others point out 
that singles, too, frequently are supporting 
others. Singles often have a ‘parent, sister, 
or brother whom they are supporting; and 
the widowed and divorced also may have 
dependents. Logic suggests concessiOna'l tax 
treatment in their case(s) resting on the 
fact of support, not on Whether single or 
married, 

'

' 

Discriminatory tax treatment is sometimes 
defended also along lines of singles having 
fewer needs — or, as commonly phrased; 
“Two cannot live as cheaply, as one”. A 
standard counterargument, of course, is 

that marriage yields certain economies or 
savings notA accruing to singles —. e.g., 
certain efficiencies in household contexts. 

5. The term “working” is used here and el‘se- 

Where to describe source of income. For those 
who would prefer, the term “income reci- 
pient‘(s.)” can; be substituted (so at to convey 
the idea from multiple possible sources). 
6. That is, “personal Exemptions" should be 
based on number of dependents rather than on 
marital status. " 
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Closely related to implications of the as- 
sertion that two cannot live as cheaply as 
one, further question with discriminatory 
tax procedure stems from its virtual ex- 

clusion of lower-income couples from the 
benefits of income-splitting. Because of 
commonly-Prevailing lower .tax rates at 

lower income levels, benefits from income- 
splitting are ess'entially nonexistent for per- 
sons within lower ranges. The fact that 
benefits of income-splitting accrue dispro- 
portionately to higher-income couples in 
reality undermines .the principle of pro- 
gressivity, widely favored otherwise. Alter- 
natively, an available course is ,to eliminate 
the difference of treatment between singles 
and marrieds and then to adjust tax rates 
in ways however desired. 
One sometimes hears the argument that 
marrieds merit income-splitting because 
they Share an income. Were this a credit- 
able argument, one might then, 'of course, 
further argue for extension of the income- 
splitting principle to cover all members of 
the household, including children.7 Carried 
to its logical limits, income-splitting is 

readily susceptible to a fundamental flaw. 
Beyond matters of tax inequity pertaining 
to singles, inequity is a consideration also 
under select circumstances for persons of 
married status — as when, for example, 
there is denial to particular couples of the 
option of reporting income as separate per- 
sons. As -noted earlier, a working man and 
a working woman may incur greater tax 
liability following marriage (despite an 
income-splitting privilege) than towing be- 
fore marriage (while reporting income se- 
parately) because of combined income then 
placing them within a higher tax bracket 
(given Progressivity of rate structure). To 
recall also, some countries —— for example, 
the United States — do not Permit mar- 
rieds, Where both persons are working, to 

374 

file as individuals at singles’ «rates. Under 
such circumstances, the effect-(s) can be 
regarded as tax discrimination relating .to 

marital status, just as with the disparate 
{treatment of singles as compared to mar- 
tieds. 
In the light of factual situations and at- 
tendant argumentation along foregoing 
lines, one can conclude -—— as many do -- 
that the case for discriminatory tax treat- 
ment basgd on marital status is of question- 
able quality at best. All the while, it is 

apparent that “degrees” of equity, or of 
inequity, are the rule within the Prevailing 
“real world” context — a fact evidenced 
in country situations, described and viewed 
in comparative terms earlier. 

AN ALTERNATIVE 
The core contention advanced here is that 
there should be no tax discrimination on 
marital status. The problem, however, is 

how to structure an income-tax system ca- 
pable of assuring .the desired equivalency 
of result. To such end, .two minimal tests 
appear requisite: (1) a single inéome reci- 
pient should not, on equivalent income, 
bear a greater tax burden than does a 
married ingome recipient, (2) nor should 
a married income recipient, aé ~a consequen- 
ce of marriage and entry into a possible 
two—income-recipient situation, bear a great- 
er tax burden than does a single. 
Assuming non-discriminatory treatment 
along the foregoing lines as a goal, interest 
logically turns to a simple, generally-appli- 
cable procedure that might be viewed as a 
workifig model. In this vein, attention is 

7. Tax treatment in this form is in effect in 
France, as indicated earlier. The assessment 
offered at that point suggests operational vul- 
nerability to greater, not lesser, tax inequity. 
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brought here to a particular propqsal and 
to suggested refinement thereon, the envi~ 
ronmental setting in each case being that 
of the United States. 
PechmanS has suggested .the use of two 
rate schedules —— one for single persons 
and one for married couples, the secqnd 
distinguished by brackets one-half as wide 
for each married person as the brackets fog: 
single persons. As has been shown,9 how- 
ever, this procedure measures up to the 
first test, cited above, but not necessarily 
to the second test. ‘ 

With bot/9 of two considerations at issue 
(the tax for a single as compared to the tax 
for a married with only one spouse work- 
ing; and the tax for a single working man 
and a single working woman as compared 
to the tfix liability incurred upon marriage 
to each other, assuming both continuing at 
work), the refinement being suggested 
here is in the nature of a modification in 
the Pechman procedure .— specifically, a 
relabeling of his “single” column to read 
“single and ‘eac/J married if [got/a are work- 
ing’.” The reader is referred to the ac- 
companying Table 1, incorporating the 
suggested modification. 
Proceeding in terms of Table 1, a simple 
example can serve to illustrate resultant 
operational equity.10 First, assume a taxable 
income of U835 10,000 for a single and of 
US$ 10,000 for a married couple where 
only one spouse is working. Tax liability 
for the single, from column 1_, amounts to 
US$13 2,100 (:15 1,000 X 21%). Tax liabili- 
ty for the married couple, from column 2, 
also totals US$ 2,100 —($ 5,000 X 21%) 
+ ($ 5,000 X 21%). Thus, there is no 
discrimination against singles.1.1 
Next, assume taxable income at US$ 5,000 
for a single working man and at USS?» 5,000 
for a single working woman, and then as- 
sume their marriage to each other and their 
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subsequent continuation of working. Tax 
liability as singles, from column 1, amounts 
to US$ 850 each (313 5,000 X 17%). Tax 
liability as a married couple, from column 
1, totals US$13 1,700 or US$15 850 each since 
both are working— (35 5,000 X 17%) + 
($13 5,000 X 17%). Thus, no higher lia— 
bility is incurred with marriage. In short, 
the tax structure under the outlined 'ap- 

proach is neutral as to marital status, per 
se. 

CONCLUSION 
The foregoing presentation has compared 
the tax‘treatment of singles versus marrieds 
in 10 countries; then, has offered argu- 
mentation on equity grounds against use 
of marital status, per se, for differential 
tax treatment; and, finally, has outlined an 
alternative Procedure purportedly capable 
of equialization of tax treatent.‘Presented 
in guideline fashion, the cited'alternative 
suggestedly has the major merit of Wide 
area (country) relevanée, couple with high 
ease of application. ' 

8. Joseph A, Pechman, “Income Splitting", 1 
Tax Revixion Compendium, (Washington: US. 
Government Printing Office, 1959), pp. 475—- 
486. For related material, see also Philip M. 
Stem, The Rape of the Taxpayer, (New York: 
Random House, 1973), pp. 128—130. 
9. Philip J. Harmelink and Walter Krause, 
“Disparate Tax Treatment: The Case of Singles’f’, 
TAXES - Tlae Tax Magazine, August 1973, pp. 
494—497. 
10. It should be recognized that the application 
of “singles” rates to individual marrieds where 
both are working must proceed on the basis of 
each spouse’s individual income. Otherwise, a 
situation could still occur in which a taxpayer 
would gain or lose tax—wise from a change in 
marital status, thereby violating the central 
theme being suggested here that no one should 
be penalized or favored tax-wise because of his 
or her marital status. 
11. No preclusion of personal exemptions based 
on number of dependents is assumed in any case. 
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0 TABLE I 

Illustrative tax rate sobedule: 

Taxable Income
' 

_ 

(in U.S.$) 
Single (3) Early married (a) Illmtmtz've 

(and each marzied (if only one tax rate 
if both are working) 03) spouse is working) (13) (in percentages) 

- (1) (2) (3) 
0— 1,999 0— 999 16 

2,000— 3,999 Loco—1,999 16 
4,000— 5,999 woo—2,999 17 
6,000— 7,999 3,000—3,999 17 
8,000— 9,999 4,000—4,999 21 
mow—11,999 5,000—5,999 21 
12,000—13,999 ‘ 6,000—6,999 ‘ 24 
14,000—15,999 7,000—7,999 24 
16,000—17,999 \ 8,000—8,999 2'5 

18,000—19,999 9,000—9,999 25 
oooooo 

Source: Adapted from Joseph A. Pechman, “Income Splitting”, 1 Tax Revision Compendium, 
(Washington: U.S. Government Printing Office, 1959), p. 486, Table 5. 

(a) Headings conform with Pechman usage. 
(b) Total heading attributable to authors. Note, in column 1, that application to 'married if both, 

are working must proceed on the basis of his or her individual income.

I 
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IRELAND 
White Paper Proposals for Corporation Tax * 

[CHAPTER 4]
. 

INCOME TAX ON ANNUAL AND OTHER PAYMENTS 
MADE BY ,A COMPANY -' 

Under the new system, ,a company 
would still be required to deduct income 
fag: from certain payments after April 52 
1975, and it would as a separate matter be 
obliged to account to the Revenue for the 
tax so deducted. Broadly, these payments 
would be annuities and other annual pay- 
ments, annual interest (other than bank 
interest) and certain rents and royalties. 
The company would bniven relief from 
corporation tax in respect of these pay- 
ments, including annual interest in so far 
as it is not restricted under the Proposals 
recently announced by the Minister for 
Finance, by setting them against its total 
pzofits chargeablc to. that tax. As indicated 
in paragraph 41, interest on permanent 
loans would, subject to the same condi- 
tions, fall Within the category of payments 
to 'be set against total Profits and in this 
respect the new system would remove a 
soprce of complaint under Ithe existing law 
which does not permit interest on perma- 
nent loans to be allowed as a deduction in 
computing profits for purposes of corpo- 
ration profits tax. 

‘

5 

82. The new legislation would“ contain 
machinery provisibns £01: the collectiOn on 
2i yearly basis of income tax on the annual‘ 
and other payments made after April 5, 

make to ‘the Collector-General, not later 
than six months after the end of an ac- 

counting period, a return showing the pay- 
ments made during that period- and the 
income tax in respect of those payments 
for which the company would be account. 
able. The income tax in respect of pay- 
ments included in a return WOuId have to 
be paid to the Collector-General at the 
same time as the return is due. ' 

83. Where in any accounting period a 
company received any payments from 
which income tax had been deducted, it 

Coulcl claim ori the return ;to have that tax 
set against .the income tax which it would 
itself be liable to pay on its own payments 
in that accounting period. Alternatively, 
on due claim, :the income tax could be set 
off against the company’s liability to cor— 
poration tax.

‘ 

84.- In accordance with the proposals in 
Chapter 5, inter-group charges such as 
loan interest and royalties paid to an asso- 
ciated company would be allowed to be 
.paid Without deduction of income tax. 

* We are reprinting only part of the’ White 
Paper Proposals in this issue of the Bulletin.. 
Chapter 2'of the White Paper appeared in the 
January 1975 Bulletin and chapters 3 and 8 

1975». 'A company would be required tozggappeared in the July 1975 Bulletin. 
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[CHAPTER 5} 
GROUPS AND CONSORTIA 

GROUP RELIEF 
85. There are no provisions in the exist- 
ing income tax code whereby trading loss- 
es, unused capital allowances, unrelieved 
expenses of management or an excess of 
charges over Profits arising in the case of 
one member of a group of Irish companies 

‘ may be allowed against the profits of an- 
other member of the group. A group 
Would, broaaly speaking, consist of a Prin- 
cipal company and all its subsidiaries. An- 
other form of relationship is a “consort- 
ium”, that is, Where a trading company is 
owned (either directly or through a hold- 
ing company) by five or fewer companies 
which are not related to each other. In 
such circfimstances a case‘could’ be made 
to have the trading or holding company’s 
loss, etc., allowéd to any of the joint owns 
ers ‘i'ri propoftion to their shares in the 
company’s ordinary share ca'pita‘l. 

86. There have been niany representations 
for the introduction in ‘this country of 
group relief 'and of relief to consortia, but 
the existence of tWo systems of taxation 
on companies with different basis of com- 
putatiori for'each tax has made it difficult 
to “formul’a’te ‘a “suitable‘ and practicable 
scheme. It was indicated in the first White 
Pdpef on Company ' 

Taxation in Ireland 
that 'the suggested restructuring of the 
company tax' system which would provide 
fof a single tax on ‘companies would enable 
consideration to 'be given to the question 
of allowing relief for losses, etc., incurred 
by a member of a group or by a company 
ownéd by a consortium ‘as a Set-off against 
the profits of other companies in the 
group or members of the consortium. 
87. The legislation for according group

_ 
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relief would inevitably be complex. That 
would be unavoidable if the relief were to 
be given only in genuine cases and were 
not to be capable of being used for tax 
avoidance purposes; Complicated anti- 

. 
avoidance provisions would therefore be 
necessary. The revenue authorities are not 
aware of any current case where‘the ab- 
sence of group or consortium relief has 
adversely affected a company. On full con- 
sideration, therefore, it is proposed to leave 
over the position of group relief for at- 

tention in connection with the Finance 
Bill, 1975, to take effect from April 6, 

1975, as in the case of the general provi- 
sions affecting company taxation. Interést- 
ed parties would thus be afforded an op- 
portunity 'of suggesting, against the back- 
ground of the new single tax system, the 
form of group relief which might be re- 
quired. The following is a broad outline 
of What might be regarded as appropriate. 

MAIN PROVISIONS 
Qualifimztian for group relief I 

88. Group relief would apply to resident 
companies only. For the. purposes of the 
felief, two companies would ,be treated as 
members of the same group if one were a 
subsidiary of the 'other or both were sub- 
sidiaries of a third company, the parent- 
subsidiary relationship being determined 
according to the test of not less than 75% 
ownership of the ordinary share capital. 

Qualification for consortium relief 
89. A COmpany would be regarded as 
owned‘by 'a: conéortium if all the ordinary . 

share capital of that company were owned 
by five or fewer Companies. These compa-

' 

nies‘would- be members of the consortiUm 
x323 
iii-é 
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and relief would be available to each mem- 
ber company in respect of its share of the 
losses, .etc., of the jointly owned company. 
Similar relief would be available where 
five or fewer companies owned all the 
ordinary share capital of a holding com- 
pany, namely, a.- company Whose business, 
consisted wholly or mainly of holding 
shares or securities in trading companies 
which are its 90% subsidiaries, that is, 

companies in- which 90% of their ordinary 
share capital is owned directly by the hold- 
ing company. In such a case the relief 
would be available in respect of the losses, 
etc,, either 9f the trading Companies con- 
cerned or the holding company. 

Scope of relief 
90. The relief would permit a- trading loss 
of one company (the surrendering com- 
pany) in an accounting period to be set 
against the profits of the claimant com- 
pany for a corresponding a‘ccounting pe- 
riod. Relief would also be‘allowed for+ 
(a) any excess of ‘current capital allow- 

ances available to lesson of assets over 
associated current income of the pe- 
riod; 

(b) any excess of current management ex- 
penses of an investment company, but 
not of a life assurance gornpany, over 
current profits of the Period; and 

(c) any exéess of charge on income (ex- 
cluding interest not qualifying for re- 
lief as explained in paragraph 41) 
over current Profits of the period. 

Claims for relief would have to- be made 
within two years after the end of the sur- 
rendeping company’s accounfing period and 
the set-off of a surrendered loss, etc., 

would have effect for all c0tporation tax 
PurpOses of both the claimant and the 
surrendering company. 

Payment of dividwdx "
. 

9.1-. Dividends paid within a group or 
consortium, like other intercorporate divi- 
dends, wOuld not be chargeable to corpo- 
ratiOn tax in the hands of the recipient 
company. 

Payment of charge; 
92. Under the new system of corporation 
tax, the general pesition would be that 
charges such as loan interest (other than 
loan' interest not qualifying for relief) and 
royalties Would be allowable as deductions 
for corporation tax and would. be‘ charge- 
able to that tax in the hands of a recipient 
company. Income tax deductible from the 
charges would as a separate matter be ac- 
counted for to the Revenue as explained in 
Chapter 4. The income tax so deducted 
would be credited against the recipient 
company’s liability for corporation tax or 
set against its own liability on charges as 
explained in paragraph 85; However, for 
qualifying groups of companies a departure! 
from that procedure would be permitted 
and such inter group, charges would be al- 
lowed‘, on due claim, 'to be paid in full 
Without deduction of tax. 

[CHAPTER 9] 
NONnRESIDENT COMPANIES 

127. A noneresident company, that is, a 
company managed; and controlled outside 
the State, would be chargeable" to corpo- 

ration tax only if it carried on a trade in 
the State through a branch or agency. 
Where a non-resident company would be 
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so chargeable, the charge would apply to 
any trading income arising directly or in- 
directly through or from the branch or 
agency. It would extend also to any in- 

come, wherever arising, from property or 
rights used or field by, or On behalf of, the 
branch or agency. The rate of corporation 
tax would be the same for non-resident as 
for resident companies. 
128. A non-resident company which car- 
ries on a trade in the State through a 
branch or agency would not be chargeable 
to corporation tax on income arising within 
the State Where such income is not attri- 

butable to the branch or agency. The com- 
pany would, however, as now be charge- 
able to income tax in respect of that in- 
come. Similarly a non-resident company 
which does not carry on a trade through a 
branch or agency in ‘the State would as 
now be chargeable to income tax in respect 
of income arising from sources within the 
State. 
129. -A non-resident company would not 

be entitled to a tax credit in respect of a 
dividend received from a company resident 
in the State unless ‘the giving of the tax 
credit were Provided for in a double tax- 
ation agreement. 

130. Annual payments such as annual in- 
terest or royalties from which income tax 
is deducted which are received by a non- 
resident company from sources within the 
State would be chargeable to corporation 
tax if they were attributable to a branch or 
agéncy of the company carrying on a trade 
in the State. In that event the company 
would be allowed a set-off against its cor- 
poration tax liability for the income tax 
deducted. Broadly, a non-resident company 
would be entitled to a deduction in com- 
puting its profits for corporation tax pur- 
Poses in respect of any annual interest 
(other than interest not qualifying 'for re- 
lief) or other annual payment which is 

paid out of its profits brought into charge 
to corporation tax. 

[CHAPTER 10] 
INTERNATIONAL ASPECTS 

AVOIDANCE OF DOUBLE TAXATION 
BETWEEN IRELAND AND OTHER 
COUNTRIES ‘ 

‘

r 

151. Ireland has concluded comprehensive 
agreements with nineteen countries for the 
avoidance of double taxation on income 
and profits. Four of these have not yet 
been ratified. 

A greement: between Ireland and the Unit- 
ed Kingdom 
152. The double taxation agreement with 
the United: Kingdom relating to income tax 
and sur-tax is on ‘a residence basis, that is 

to say there is reciprocal exemption by 
each country, of income and Profits arising 
in that Country to residents of the other 
country. This agreement was concluded in 
1926 and there Were amendmefits in 1928, 
1947, 1959 and 1960 which did not, ’how- 
ever, affect the basic principles of the 
original agreement. A further amendment 
was made in 1973 the period of operation 
of which is limited to the two years ending 
on April 5, 1975. This matter is referred 
to in more detail in paragraph 135. 
133. There is al'so an agreement with the 
United Kingdom in relation to corporation 
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Profits tax and United Kingdom corpora- 
tion tax. This agreement, which was madé 
in 1949 and subsequently adapted on the 
introduction of corporation tax in the 
United Kingdom in 1965, deals with relief 
fmiom double taxation in respect of profits 
of branches and dividends from Subsidiary 
companies. It is based on the principle of 
credit in the country of residence 'for tax 
charged in the country Where the profits or 
dividends arise. 

DEVELOPMENTS IN RELATION TO 
AGREEMENTS. BETWEEN IRELAND AND 
THE UNITED KINGDOM 
How agreementx‘ were affected by 15/29 

adoption of the separate system in 1/96} 

United Kingdom in 1965 
134. Until 1965 the company taxation 
systems in Ireland and in the United King- 
dom were basically the same. The corpora- 
tion profits tax which has been retained in 
Ireland was terminated in the United King- 
dom in 1924 and was reintroduced there, 
in a somewhat different form, in 1937. 
There were, however, no significant dif- 
ferences in the structures of the income tax 
systems in the two countries. Thus, im- 
mediately priér to 1965 the company tax 
system in the United Kingdom was basical- 
ly the same as the taxation system in Ire- 
land. In 1965', however, a major change 
was made in the United'Kingdom with the 
introduction of the separate system of com- 
Pany taxation. Under that system compav 
nfes paid corporation tax on all their Pros 
fits While income tax applied separately to 
the full amount of dividends recéived by' 
shareholders out of the company’s taxed 
profits. The Residence Agreement of 1:926 
and the 1949 Agreement relating to corpo-r 
ration profits tax continued in effect sub- 
ject to minor changes which did not alter 
the main principles of those agreements. 

How agreement: were affected by change 
to imputation system in the United King- 
dom in 1973 
135. With effect from April 1, 1973, an 
imputation system of 

‘ company taxation was 
introduced in the United Kingdom and 
this required certain modificatiohs of the 
d‘ofible taxation agreements. Under the im; 
Putation system of taxation of company 
profits now in operation in the United 
Kingdom dividends are not paid under 
deduction of income tai. The Residence 
Agreement was, therefore, regarded by the 
United‘ Kingdom as indppto‘iar‘i‘ate to the 
altered conditions and néw arrangements 
were required. A temporary arrangement, 
having effect from April 6, 1973, was 
negotiated recently whereby the Residence 
Agreement was modified as respects divi-. 
dends paid by United Kingdom companies 
to Irish shareholders and dividends paid 
by Irish companies-to United Kingdom 
resident shareholders. This new arrange- 
ment continues the broad effect of the 
Residence Agreement for a further period 
of two years, that is up to April 5, 1975, 
at which time a new agreement must be 
negotiated. The introduction of the impu- 
tation system 'in Ireland would have the 
advantage that this new agreement would 
be negotiated in the context of similar com- 
pany tax systems in the two countries. 

Modification of 1949 corporation profit: 
tax agreement - ' ' ‘ 

136. Under the" agreement made with the 
United Kingdém in 1949 relating to cor- 
poration Profits tax Irish companies which 
received dividends from subsidiaries in the 
United Kingdom in which they held not' 
less than 75% of the ordinary share capital 
were granted relief against Irish tax for 
the underlying Uriited Kingdom corpora- 
tion tax charged on the Profits out of 
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which the dividends were Paid. In response 
to representations a modifying agreement 
made with the United Kingdom in May, 
1975, provided that the relief would be 
given Where the Irish company held not 
less than 10% of the voting power in the 
United Kingdom company from which the 
dividends were received. Reciprocally relief 
is given against United Kingdom tax for 
the underlying corporation profits tax 
charged in Ireland on Profits out of which 
dividends are paid by subsidiary Irish com- 
panies to United Kingdom companies 
holding not less than 10% of .the voting 
power in the paying company. 

AGREEMENTS WITH COUNTRIES OTHER THAN THE UNITED KINGDOM 

137. The double taxation agreements with 
countries other than the United Kingdom 
aré based on the principle of exemption of 
credit in the country of residence. Under 
these agreements the country in which the 
income arises has, in general, the prior 
right to tax that income, and double tax- 
ation relief is given in the country of resi- 
dence in respect of the tax so levied in the 
country of source. The double taxation re- 
lief may take the form either of exemption 
of the income in the country of residence, 
or of the allowance in that country of a 
credit for the tax of the country of séurce. 
These principles are embodied in the 
OECD Model Convention for the avoidan- 
ce of double taxation which prOvides the 
frame work for double taxation agreements 
between member countries. 

Treatment of pare‘nt/mbxidiary dividend: 
—~ “matching credit” 
138. A number of countries ‘have Proa 
visions in their domestic law to exclude 
from the charge to tax, mainly in the case 

of parent and subsidiary companies, divi- 
dends received from foreign companies. 
The existing double taxation agreements 
between Ireland and certain other coun- 
tries, While having as their main objective 
the avoidance of double taxation of Irish 
income, also recognise the special position 
of dividends paid by Irish companies out 
of profits Which have been relieved from 
Irish tax for a limited period through the 
operation of the incentive tax reliefs. In 
those cases the partner countries have 
agreed to the inclusion of provisions which 
ensure that the relief provided by their 
domestic law or, as the case may be, by 
double taxation agreements, is giVen in 
respect of dividends paid out of tax-re— 
lieved profits of Irish subsidiary companies 
in the same way as if those profits had not 
been relieved from tax (“matching cre- 
dit”). The preservation of these provisions 
in any dew agreements with such countries 
Would,- of course, be a matter to be nego- 
tiated with each of the countries concerned. 

COMPANY TAX SYSTEMS IN RELATION 
T 0 INTERNATIONAL DOUBLE 
TAXATION 

General comz'demtz'om of company tax 
.ryxtems 

139. The existing dual system of Irish 
company tax has given rise to much diffi- 
culty in the international field because its 
implications for other countries whose re- 
sidents might be affected were not readily 
understood by them. Many countries have 
found difficulty in determining the inci- 
dence of Irish taxation suffered by their 
residents, whether companies or individu- 
als, who receive dividends from Irish com; 
Panies. Differing views as to Whether the 
Irish income tax was a tax paid by the Irish 
company on its Profits or a dividend tax 
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borne by the shareholders gaVe rise, to 
serious problems in the negotiation of 
agreements for the“ .relief of double tax.- 

ation. This is a matter which ‘has an im- 
portant bearing on fOreign investment in 
Irish industry. It is particularly important 
in relation to- investment in Irish compa- 
nies which may benefit from the incentive 
reliefs designed to encourage silch invest- 
ment. Thus the system of taxation of com- 
pany profits, and of dividends paid out of 
those Profits, ‘is relevant for the purpose of 
attracting fo‘reign industrial investment and 
in the conclusion of international tax agree- 
ments, Ideally the system should be one 
which is readily understandable and the 
implications of which are clear for other 
Countries whose residents it may affect. 

Adoption. of imputation Jynfem in Ifelzznd 
2'72 relation to doable taxation agreementx 
1.40.. The imputation system which sepa- 
rates the taxation of the profits of 2. Com- 
pany from the taxation of the dividends 
which its shareholders reCeive.out of those 
profits, is widely usedfiand internationally 
understood. Its adoption shOuld largely re- 
solve the difficulties heretofore experien- 
ced in the negotiation of double taxation 
agreements with other countries but its in- 
troduction would necessitate renegotiation 
of the existing agreements. In any event 
certain member states of the EEC are in 
process of modifying their corporate tax. 

systems and this together with the recent 
decision of the COmmission to recommend 
that hafmohisation of the systems of cor- 
Pdrate taxation within‘the EEC should be 
on the basis of the imputation system will, 
it appears, make necessary the renegotiation 
of many of the present agreements. Ire- 
land’s position in any such renegotiation 

' 

. would not 'be worsened'by the introduction 
of the imputation system.- 

1~4=1. For a capital importing country like 
Ireland the treatment of profits of branch- 
es and subsidiaries of foreign companies, 
of dividends paid to non-resident share- 
holders; and the avoidance of double tax- 
ation of profits and dividends is of great 
importance in attracting foreign invest- 

ment. The following paragraphs indicate 
how it would be'proposed to deal with 
these questions under the imputation sys- 
tem and in renegotiating existing double 
taxation agreements and concluding new 
agreements. 

IriJ/a Mamba: of United Kingdom rom- 
panie: 
142. The existing double taxation agree—- 

ments with the United Kingdom provide 
that the profits of Irish branches of United 
Kingdom companies are exempt from Irish 
income tax but liable to corporation profits 
tax. The profits are; also liable to United 
Kingdom corporation tax but credit for the 
Irish cerporation profits tax is given 
against the United Kingdom tax. If an im- 
pfitation system were introduced in Ireland 
and if each country charged the branch 
pgofits arising within its territory it would, 
be feasible to eliminate double taxation by 
the granting of credit in the country of 
residence of the company in respect of the 
charged in the other country on the branch 
profits. Such treatment would be in line 
with the provisions of the OECD Model 
Conventiofi forT the avoidance 'of double 
taxation. 

11'i bmn’cbe: of foreign (other than Unit- 
ed Kingdom) ,compczm'ex 
143. At present the profits of Irish 
branches of foreign companies are charge- 
able to Irish income tax and corporation 
profits taix. It is provided in double tax- 
ation agreements either that s’uch profits 
are ‘to be exempted from taXation in the 

_ 
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other country or that credit is to be given 
for the Irish taxes against the tax liability 
in that otHer country in respect of those 
profits. Double taxation of the profits is 
thus effectively avoided. In new double 
taxation agreements provisions would be 
sought which would ensure that the profits 
of these branches would be liable 'to the 
Irish corporation tax and to secure either 
that the Profits would be exempted in the 
partner country or that credit for the Irish 
tax would be given in that country against 
any taxation imposed there on the profits. 
Such provisions would be fully in accord 
with the OECD Model Convention. 
Dividend: paid to non-réxz'dent Jimrebold- 
e?!

’ 

144. Non-resident shareholders would not 
be automatically entitled to a tax credit in 
respect of a dividend received from an 
Irish company but there would be provi- 
sion to enable the right to the tax credit to 
be extended to residents of other countries 
under double taxation agreements. The ex- 
tent to which a shareholder resident in an- 
other country Would be entitled to credit 
would depend on the terms of each particu- 
lar double taxation agreeent. The terms 
would in each case be a matter for negotia— 

tion. Guide lines for such agreements are 
laid down in the OECD Model Convention 
for the avoidance' of double taxation. 
Where tax credit would be given in respect 
of a dividend paid out of profits have not 
borne full tax because of relief under the 
tax incentive measures, the amount of 
credit would have regard to the tax actually 
bOme on the profits out of which the 
dividend is paid. In renegotiating double 
taxation agreements it would be sought to 
s'ecure, Where feasible, matching credit on 
the basis that the double taxation relief to 
be given by the partner country in respect 
of Irish tax would be of an amount equal 
to 'What it would be if the profits had been 
fully taxed.

' 

145. On the assumption that double tax- 
ation agreements could be concluded on 
basis no less favourable than those at Pre—. 
sent in existence the introduction of the 
imputation system would not give rise to 
difficulties in the international field. In- 
deed by replacing the present twé—tier sys- 
tem by a single system of corporation tax 
the conclusion of satisfactory agreements 
which would avoid double taxation and, 
would provide for the preservation of the 
value of the tax reliefs for Irish industry 
would be facilitated, 

[CHAPTER 11] 
SPECIAL CLASSES OF COMPANIES 

146. Certain bodies which have special 
features for tax purposes are referred to in 
this chapter. A broad outline is given set- 
ting out the manner in which these bodies 
are dealt with at Present and the proposed 
treatment under the new sys'tem of corpo- 
ration taX; The bodies concerned are build- 

. ing societies, industrial and provident so- 
cieties, inirestment companies, insurance 

companies, especially those carrying ori life' 
business, companies engaged in farming 
and companies'which are Wholly or partly 
exempt from tax: A 

BUILDING SOCIETIES 
Present position 
147; Building societies in» Ireland have 
been exempted on, a temporary basis from' 
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corporation profits, tax since .the intro,- 

ductiOn \of that :tax in .1920; . 

148“ As regardstfincome‘ tax, the profits of 
a bqilding society .are liable in law in .the 
same, waynas the Profits of any other trade 
and; it is open to :the society to “exercise 'its 

legal right to deduct ‘tax on Payment of 
dividends and interest leaving ‘the recipient 
to, claim any relief Ito which hevmay be 
entitled. ‘ 

140; 'A society‘may, lho‘weve’r, enter into 
,an administrative arrangement with .the Re- 
venue Commissionersxunder which its lia- 

bility is computed on‘ a‘ special \bgsis. Under 
the arrangement the sociefiy'pa‘ys income 
tax at the standard rate On its undistributed, 
Profits and on interest and dividends paid 
to companies, and to individuals with large 
investments or deposits, and at a com— 
posite rate on other interest and dividends. 
The Composite gate is so calculated that the 
total amount of income tax pdyéble, to the 
Revenue is, as nearly as 'may be, the same 
as if the societies were charged or; their 
full profits and the depositors find sharia- 
holders were charged according to their 
individual tax circumstanées.

' 

Pmpwed trem‘ment under new Jyxzfem 
.150. On the changeovier to corporation 
tax, it is Proposed that the present admi- 
nistrativexarrangement.would be giVen sta- 
tutory sanction as recommended in ‘the 

Seventh Report (Pr. 6581), of the Com- 
mission on Income Taxation and. in- ac- 

cordance with the Government’s decision 
to implement that body’s recommendatibn. 
Societies which: entered into the statutory 
arrangement would be liable to income tax 
in the same manner :as‘ at present und’erhgthe 
administrative arrangement. They‘ Would 
not be liable to 'corporatiori tax. Socieitiés 
which» did not enter into the statutory ar- 
rangement would be liable to corporation 

tax on. all their- Profits .agd in» addition 
would be, required, to deduct income tax gt 
the standard rate firom all yarnounts‘ of 
annual interest paid to investors and de- 
positors and to. account to the, ReVenue for 
the income tax so deducted.

. 

INDUSTRIAf. AND PROVIDENT 
SOCIETIES 

Preymt poxz'tz'on 
151.7 These- societies, generally called ~Co- - 

OperatiVe sodeties; are registered- under the 
Industrial and Provident Societies Acts’,‘ 

1893 to 1971‘, and, subject to exemptiOns 
in fav‘our; of Certain trading profits “and 
to special? provisions regarding share and 
loan interest paid, are liable to inCome tax 
and “corpOratiOn-profiits‘ tax in- the same 
way as companies in general. The exemp- 
tiori of trading profits is confined to a 
society which is either; an agricultural so- 

ciety or a fishery society. 
152. An agricultural society is? one with 
fifty or more members the majority of 
Whom derive the principal Part .of their 
income from farming. The trading profits 
of 'such a'soeiety, in so far as they arise 
from; the selling by Wholesale of farm 
produce, the selling by ,retail of such Com- 
modities as seeds and fertilisers and the 
provision ofgcertain‘ services associated with 
agricultural production are. exempt -. from 
tax. '

. 

15:3. A fishery §ociety is one with twenty 
or more members the majority “of Whom 
derive thewprincipal part of their income 
fromaxfishing. The trading. profits of such 
a socieity in so far as they arise from the 
selling by, Wholesale of fish, the a‘uctiOning 
and {tansportatiiOQ of fish» and the selling 
of commodities or articles used in catching 
fish are exempt from tax. ‘

7 

154. Share andloan interest Payable by an 
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industrial and provident society is generally 
Payable Without deduction of tax and the 
amounts so paid are deducted in computing 
the society’s liability to tax. Such interest is 
assessable to tax in the hands of a reci- 
pient. 

Proposed treatment under new Jyxtem 
155. Industrial and provident societies 
would be liable to corporation tax in the 
same way as companies generally but the 
trading profits of agricultural and fishery 
societies in so far as they are exempt from 
income tax and corporation profits tax 
would also be exempt from corporation 
tax. Share and loan interest paid by a 
society would be deducted in computing its 
profits and the interest would be assessable 
to tax as at present in the hands of a reci- 
pient. 

INVESTMENT COMPANIES 

Present payition 
156. An investment company (sometimes 
called an investment trust company) is 

defined as a company Whose business con- 
sists mainly in 'the making of investments 
and the principal part of Whose income is 
derived therefrom. The income of such a 
company is at Present liable to income tax 
but it is entitled to claim repayment of tax 
on the amoimt of its expenses of manage- 
ment. If the management expenses exceed 
the total income for any year the excess 
cannot be carried forward to subsequent 
years. An investment company is also char- 
geable to corporation profits tax on its pro- 
fits and in computing these profits 3. de- 
duction is made in respect of the expenses 
of management. Where the management 
expenses exceed the income the excess can 
be carried forward against the profits of 
subsequent accounting Periods. 

Propomi treatment under new Jyxtem 
157. An investment company would be 
entitled to deduct its expenses of manage- 
ment in computing its income for corpora- 
tion tax Purposes. Where the management 
expenses of an accounting period exceeded 
the income of that accounting period which 
was chargeable to corporation tax, the com- 
Pany would be entitled ‘to carry forward 
the excess against the income of subse- 
quent accounting Periods. Alternatively it 

could claim that such excess should be set 
against any dividends received in the ac- 
counting period from resident companies 
and obtain Payment of the tax credit re- 
lating to the dividends. 

INSURANCE COMPANIES 

Present position 
158. Life assurance business and other in- 
surance business such as fire, accident and 
motor are required to be dealt with sepa- 
rately for income tax but not for corporation 
profits tax purposes. Insurance business 
other than life assurance does not present 
any special problems in the field of in- 
come‘ taxation. It is dealt Within the same 
way as any other trade. The provisions 
déaling with the taxation of life assurance 
business are, however, complex and spe- 
cialised and need not be set out in any 
detail here. Broadly, in the case of a life 
aSSurance company incorporated and resi- 
dent in the State, the provisions have the 
effect of making the policyholders’ share 
of the profits liable to income tax and 
making the company‘s share of the profits 
liable to income tax and corporation profits 
tax. In the application of the provisions 
the industrial branch is generally separated 
from the ordinary branch and there are 
special rules concerning the determination 
of profits from the general annuity bus'i- 
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mess, the pension annuity business and the 
foreign life assurance fund. There are 
further special rules in connection with the 
determination of liability to income tax 
and co‘rpora‘tion profits tax in the case of a 
foreign company carrying on life assurance 
business in the State. 

Prepared treatment under new item 
159. Under the new System insurance bu- 
siness other than life assurance would be 
dealt with in the same Way as any other 
trade. As regards life assurance, h0wever, 
the Present special Provisions regarding the 
computation of profits Would substantially 
be carried into the cerporation tax so that 
the Portion of profits allocated to Policy- 
holdets would be charged to corporation 
tax at a rate equal to the standard rate of 
income tax and the residue of the profits 
would be charged to corporation .tax .at 

normal rates. 

COMPANIES ENGAGED IN FARMING 

160. Profits derived by a company from 
farming land within the State are at pre- 

DEVELOPMENTS IN INTERNATIONAL TAX LAW 

sent liable to corporation‘Profits tax but 
are exempt from income tax. 011 Septem- 
ber 20, 1973, an- official announcement 
was made to the effect that the entire sys- 
tem of direct taxation including the tax- 

ation of farming profits was under general 
review. The new system of corporation tax 
would take into account the tax treatment 
to be accorded _to, farming profits generally. 

COMPANIES WHICH ARE WHOLLY OR 
PARTLY EXEMPT FROM TAX 

161. The charge to corporation profits tax 
does not now apply to the profits of cer- 
tain corporate bodies, such as public utility 
companies, credit unions and friendly so- 
cieties. Some of these bodies are liable to 
income tax on the full amount of their in- 
come; others are either liable to income tax 
an only part of. their income or are fully 
exempt from that tax. 
162. Corporate bodies which now receive 
more favourable tax treatment than com- 
panies in general wOuId be accorded com— 
parable treatment under the new system. 
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onder rédactie Van A. Bailléux, T. Bourgoignie, 
M. Ceyssens, M. Porré, H. Siebens. CED Sam— 
som, Brussels, 1974. i 500 pp. 
Lopseeleaf publication of a. guide for filing in- 
dividual arid corporate income tax returns. (-B 

9091) 
‘ ‘ 

CANADA 
CANADIAN FOREIGN INVESTMENT CONTROLS, 
by J. A, Langford. CCH Canadian Limited, Don 
Mills, Ont, 1974. 106 pp., $ 7.00. 
An overview of the Canadian Foreign Invest- 
ment Review Act. Text of the Act, Regulations 
and outline of Provincial Legislation is append- 
ed. (B 9035) 
EXPLANATION OF CANADIAN TAX REFORM, 
CCH Canadian Limited, Don Mills, Ont, 1972. 
372 pp., $ 8.00. 
Comprehensive explanation of the Income Tax 
Reform which came into effect on January 1, 
1972. (B 9030) 
INTERNATIONAL TAXATION AND CANADIAN 
TAX REFORM, 
by H. J. Stitt and S. R. Baker. CCH Canadian 
Limited, Don Mills, Ont, 1972. 120 1:13., $ 4.00. 
Study of the basic tax considerations relevant to 
the international implications of the Canadian 
Tax Reform Act of 1972. (B 9028) 

ONTARIO AND QUEBEC SALES TAX WITH RE- 
LATED TAXES, 
8th edition. 1973-74. CCH Canadian Limited, 
Don Mills, Ont, 1974. 356 pp. 
Consolidated text of the Ontario and Quebec 
Sales Tax Act and related taxes including regu— 
lations and rulings thereto as of April 20, 1974. 
(B 9.036) r 

PREPARATION OF FEDERAL CORPORATE TAX 
RETURN (TR RETURN AND SUPPORTING 
SCHEDULES), 
4th edition. CCH Canadian Limited, Don Mills, 
Ont, 1974. 57 pp., $4.00. 
Guide to preparation of federal corporate income 
tax return for 1974.4 (B 9032) > 

SALES TAX GUIDE - CANADA, 
25th edition 1974-75. CCH Canadian Limited, 
Don Mills, Ont, 1974. 968 pp. - 

Annual publication of monograph on sales and 
excise tax as revised to September 15, 1974. 
(B 9034) , 

SPECIAL LAND LEGISLATION 1N ONTARIO, 
CCH Canadian ‘Limit‘edz Don Mills, Out, 1975. 
70 1:13., $ 5.00. 
Full texts of the Land Transfer Tax Act 1974 
and the Land Speculation Tax Act 1974, as 
amended. Also included are the texts of regu- 
lations, interpretation and rulings (Bulletins) 
thereto. (B 9031) 
TAXATION OF CAPITAL GAINS UNDER THE 
CANADIAN TAX REFORM, 
'by W. M. Carlyle. CCH Canadian Limited, Don 
Mills, Out, 1971. 40 pp., $.00. (B 9029) 

CHINA 
LAND TAXATION IN IMPERIAL CHINA 1750- 
1911, 

by Y. C. Wang. Harvard University Press, Cam~ 
bridge, Mass., 1975. 171 pp., $4.50. 
Study which explores the principal source of 
revenue of the Ch’ing dynasty, the land tax. 
This study is being published in two parts. This 
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volume contains the analysis of the relationship 
bgtween the land tax and China’s economy and 
government administration. The second volume 
published separately as- a Harvard East Asia 
Monograph, contains the sources and calculations 
of the land tax estimate figures based on nu- 
merous primary sources. (B 50121) 

DENMARK 
BESKATNING AF DANSKE SEL'SKABERS UD- 
LANRSINDKOMST. 
by P. Borum. Foreningen‘ af Yngre Revisorer, 
Copenhagen, 1974. 32 pp. 
Monographexplaining taxation of Danish cor- 
porate income derived from foreign sources un- 
der national 'and double taxation treaties of Den- 
mark. (B 9007) 

EAST EUROPE 
AKTUELLE FRAGEN DES SOZfALISTISCI—LEN FI- 
NANZRECHTS, I 

Budapest, 1975‘. 2 volumes. 230 pp. 
Text of proceedings and papers Contributed at 
the firs't symposium held from October 2 to 5, 
1973 in Visegrad convened by scholars on fi- 

nance law from East European countries, includ- 
ing taxation, banking and foreign exchange in 
socialistic countries. The‘papers are either in 
Russian or~in German and edited by Professor 
Tibor Nagy. (B 8987) 

EUROPEAN COMMUNITIES 
EEC: YOUR QUESTIONS ANSWERED, 
EEC fnforinatidn Unit, Depaftrnent of Industry, 
London, 1974. 87 pp. 
Info'rmation guide to help the businessman 
wanting facts about the European Economic 
Community And the way} its policy, procedure 
and legislation could affect 'his business opera- 
tions and decisions. (B 897-5) - - 

EEC/NORDIC COUNTRIES 
SKATTEHARMONISERINGEN I EG, 
Gateborgs Offsettryckeri AB, Stockholm, 1974. 
128 pp. 

I _ 

Olieriihg address find ti'anslafied text in N01:- 
wégi‘an and Swedish of lectures and panel dis- 
cussions of seminar held in Helsingiir September 
27-28, 1973 cdnvened “by Nordiska skatteveten- 
skapliga forskningridet (the Nordic Tax Re- 

BIBLIOGRAPHY 

searc'h Committee) with tax exPerts from the 
European Communities on tax harmonization. in 
the EEC. (B 9062) 

FRANCE 
MEMENTO PRATIQUE DU CONTRIBUABLE; 
TOUTE LA FISCALITE 1975, 
Editions Francis Lefebvre, Paris, 1975x959 pp. 
Practical guide to the French tax system and 
social security and labor legislation. The material 
is up to date as of April 15, 1975. (B 9074) 
MULTINAT-ICNALS IN .SEARCH OF TAX FOR- 
MULAE, THE PROBLEM OF INTRA-GROUP 
TRANSACTIONS: CONFERENCE IN AMSTER- 
DAM, APRIL 7-9, 1975. 
by J-C Samaran. Associated Business Program, 
London, 1975. 270 pp. 
The topic viewed from the French tax angle. 
(B 8925‘) 
YOUR EUROPEAN HEADQUARTERS IN FRAN- 
CE, 
DATAR, Paris, 1975. 93 pp. 
Guide designed to provide general information 
on the establishment of European headquarters 
in France, The places covered are Paris, Lyons, 
Nice and Strassbourg. (B 9044a) ‘ ' 

GERMAN FEDERAL REPUBLIC 
HANDBUCH ZUR EINKOMMENSTEUERVBRAN— 
LAGUNG 1974. 
Verlag C. H. Beck, Munich, 1975. 953 pp., DM 3380. 
Annual guide cbhtaining information for filing 
1974 individual income tax return. Relevant text 
of :statutes is" reproduced. (B 9024) 
HANDBUCH ZUR GEWERBESTEUERVERANLA- 
GUNG 1974, 
Verlag C. H. Beck, Munich, 1975. 227 pp., DM 
18.50. 
Annual guide containing information for filing 
1974 trade tax return. Relevant text of statutes 
is reproduced. (B 9021) 
HANDBUCH ZUR KORPERSCHAFTSTEUERVER— 
ANLAGUNG 1914, . 

Verlag C. H. Beck, Munich, 1975. 324 pp., DM 
23.00.

I 

Annual guide containing information' on ‘the 

1974 corporate income tax return. Relevant text 
of statutes is reprinted. (B 9023) 
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HANDBUCH ZUR UMSATZSTEUERVERANLA- GUNG 1974,
_ 

Verlag C. H. Beck, Munich, 1975. 835 pp., DM 
35.80. 
Annual guide containing information for filing 
1974 turnover tax return. Relevant text of sta- 
tutes is reproduced. (B 9025) 

HANDBUCH ZUR VERMOGENSTEUER-HAUPT-
. VERANLAGUNG 1974, 

Verlag C. H. Beck, Munich, 1975. 424 pp., DM 
27.50. 
Annual guide containing information on the 
1974 basic net worth tax. Relevant text of sta- 
tutes is appended. (B 9022) 

HANDBUCH DER STEUERVERANLAGUNGEN 
EINKOMMENSTEUER, KORPERSCHAFTSTEUER, 
GEWERBESTEUER, UMSATZSTEUER, 1974, 

Verlag C. H, Beck, Munich, 1975. 835 pp., DM 
89.00. 
Annual guide containing information for filing 
1974 return with respect to individual income 
tax, corporate income tax, trade tax and turn- 
over tax. Relevant text of statutes is reproduced. 
(B 9026) 

DIE NEUE VBRMOGENSTEUER VStG 1974. 
by G. Klein. Hermann Luchterhand Verlag, 
Neuwied am Rhein, 1974. 107 pp., DM 14.80. 
In this 'book the complete text of the Net 
Wealth Tax Law of April 17, 1974 'has been 
published, including brief and practical explana- 
tion of all separate paragraphs. (B 8660) 

REFORM DER KGRPERSCHAFTSTEUER DOKU- 
MENTATION, 
by F. Klein and H. Schiiberle. Verlag Peter 
Deubner ‘GmbH, Cologne, 1975. 198 pp., DM 
56.00. 
Compilation of official documents concerning 
the proposed introduction of an imputation 
system of corporation tax in Germany,.as of the 
end of April 1975. (B 9092) 

DIE THEORIE DER KORPERSCHAFTSTEUER, 
by C. A. F. Rasenack. Schn'ften zum Offent- 
lichen Recht, Band 233. Duncker 8: Humblot, 
Berlin, 1974. 328 pp., DM 68.00. 
Thesis entitled “The theory of the Corporation 
tax” which analyzes’ the implication status and 
performance of the corporate intome tax in the 
present tax system of West Germany. (B 9019) 

WIRKUNGEN DER ZONENRANDFORDERUNG, 
by H. Nuppau. Verlag Weltarchiv GmbH., 
Hamburg, 1974. 347 1313., DM 42.00.

. 

Study of the German activities to further the 
development of border areas and the results 
obtained through these efforts. (B 8953) 

HONG KONG 
SYN OPSIS OF TAXES ADMINISTRATED BY THE 
INLAND REVENUE DEPARTMENT OF HONG 
KONG. 
7th edition. Government Printer, Hong Kong, 
1975. 11 pp. 
Overview of the taxes levied in Hong Kong, 
i.e. profits tax, salaries tax, property tax, interest 
tax, estate duty, stamp duty, entertainment tax, 
betting duty and registration fee of businesses. 
(B 50122) 

INDONESIA 
COMMERCIEEL OPEREREN IN INDONESIE, 
by W. J. Aalders and R. Boon. FENEDEX, The 
Hague, 1975. 72 pp; 
Information guide designed for prospective en- 
trepreneurs who plan -to operate in Indonesia 
with reference on taxation. (B 50123) 

INTERNATIONAL 
BOLAGSBESKATTNINGEN I NORDEN, 
Gfitebongs Offsettryckeri AB, Stockholm, 1974. 
217 pp. 
Text of reports presented at seminar held in 
Helsingfors in October 1974 convened by the 
Nordiska skatteventskapliga fozskningsridet (the 
Nordic Tax Researéh Committee) on the sub- 
ject company taxation in Denmark, Finland, 
Norway and Sweden. Text of the reports is 
either in Swedish, Norwegian} or Swedish. (B 
9063) ’ 

INSTITUTIONALIZING THE PROCESS OF TAX 
REFORM, ‘ 

by M. J. McIntyfe and O. Oldman. 
Reprinted from The Harvard International Law 
Journal, Volume 15, No. 3, Cambridge, Mass., 
1974. (B 9086) ‘ 

MANAGING MULTINATIONAL CORPORATIONS, 
by A. V. Phatak. Praeger Publishers, New York, 
1974. 337 pp., $ 7.95. _ 

The nature of the strategic decisions and the 
basic managerial functions of planning, organiz- 
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ing, staffing and ctmtrolling, which serve as the 
framework it): making decisions. (B 9051) 
NUEVOS IMPUESTOS, 
Instituto ‘de’ Estudios Fiscales, Ministerio de 
Hacienda, Madrid, 1972. 526 pp. 
Essays by various Spanish and foreign authors 
on new types of tags, e;g. the US. Interest 
Equalizatioq Tax, the Selective Employment Tax, 
the Anti-pollution Tax. (B 9001') 
TAXATION _01= BRANCHES AND SUBSIDIARIES 
IN WESTERN EUROPE, CANADA AND THE 
U.S.A., 

by S. N. Rommel. KluWer, Devente'r, 1975, 121 
pp- 
Originally q repart prepared for the Committee 
on Taxes of the Sectibn on Business Law of the 
Internatibnal Bar Association, presénteél at the 
LEA. Congress :held in Vancouver, B.C. from 
July 28 to August 2j 1974. The material hzis 
been updated to State the law as of November 
30, 1974 and covers double taxation agreements, 
conflict of laws, tax defenal, cl'os_e and base 
compéni'es, residence, abuse of legal forms, hold- 
ing compahics, gmup taxation, and the financing 
of foreign corporations, explained in the light 
of the different légal‘ systems applied in Western 
Europe, Canada and the, U.S.A. (B 9085) 

~~ 

ISR EL‘ 
ISRAEL INCOME TAX LAW} INCLUDING RE- 
LATED LAWS, 
Israel Business Books Ltd.,. Haifa, 1975. 164 
pp., IL 50.00, 

K 1 

English versiOn of consolidated text of the 
Isgael Income Tax Ordinance 1947, and the 
following related Ia'wé: employersi tax, services 
tax, Compulséry loans, encouragement of invggt- 
ments law (tax provisions only), entouragemént 
of industries (taxes) law, depreqia‘tidn rule's, 

(finance. (def) regl, (as .Of April’ 1, 1975) 
translated by Gabriel A1011. (B 9083) 

ITALY 
IMPOSTA SUI. REDDITO DELLE PERSONE FI- 
SICHE, r 

by E. Baiano. S.E.P., Rome, 1975. 191 pp., Lire 
2.500. 
Outline.explainin-g the present individual inc'ome 
tax. (B9039) 
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ITALIAN INCOME TAXATION/LE IMPos'TE' DI- 
RETTE IN ITALIA, 
by P. C. Alegi'. VittOrio Perri, Rome, 1974. 509 
PP- 
Original Italian and English translation of text 
of the‘decrees of the ItaIia'n income tax reform. 
(B 8995) 
IL TRATTAMENTO TRIBUTARIO BELLE SOCIE- 
TA DI CAPITALI, ' 

by A. Ghini. L. di G. Pirola, Milan, 1974. 550 
pp., Lire 6.500.

> 

Mohograph dealing with the tréatment of co;— 
pomtions under the Italian tax system (B 9041)” 

I V O R Y C O A S T 
coma GENERAL DES *IMPOTS'; 
Fiduqiaire France Afrique - Céte d’Ivoire. Minis- 
try of Finance, Abidjan, 1.975. 370 pp. 
Loose-leaf containing consolidated text of the 
General Tax' Code with énnotatidns and inte- 
grated text in connection thereto. The material 
will be updated by. supplements from. time to; 
time. (B 10624) - 

MALTA ~ 

INCOME TAX ACT, 1948‘ (ACT No. LIV OF 
1948)- 

From: ‘Bentissebh, Commissiohel; of Inland Reve- 
nue,- Malta, 1973. i5 180, pp». ‘ 

Loose-leaf volume containing consolidated text 
of the Malta Income Tax Act 1948 as amended 
by Act LVI-Ill, of 1974. (B9089) 

MIDDLE EAST 
BUSINESS VPROSPEC’Is‘S‘ IN In; MIDDLE EAST; 
OPPORTUNITIES FOR FINANCING, TRADE AND 
INVESTMENT. 
Business Interfiational, New York, 1975, 215 
w. 
Research repart designed to give international 
corporate exeéutivés a practical introduction t_o 

the markets in Iran, Egypt, Syria, Saudi Arabia, 
Lebanon, United Arab Emirates, Kuwait and 
Iraq. Epglish translation of relevant statutes ifl‘ 

cOnnection ther¢t0 is appended. (B 50099/B‘ 
50104) 

NETHERLANDS 
BELASTiNGHEFPING. VAN DE GEHUWDE‘ 
VROUW, 
by J. A. M. van Dijc‘k. Ges'chriften van de 
Vereniging v’oor Bel'astingWetenschap, N0. 138‘. 
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BOOKS: " P123} 3 

Klii'wer,'Déventei‘,"197§.‘ 5‘1'l15p5" ' ‘ 

Text of introductory Speech and following debate 
onithe tbpic““taxation~"of Sworking WEVES” with 
emphasis on the Netherlands tax law and the 
econofnic arid-social l~eriv‘irbni’nent at- the annual 
symposium convened tHe Association for Tax. 
Sciences.. (B 8971) 
DE FISCALE' GEVOLGEN ’VAN' DE 'VERVREBM' 
DING VAN GENOTSRECHTEN, I‘ 3': ' 

by J. -W.- Zweffimer.‘FED, Deven‘ter, 1975; 217 
pp. " 

'

' 

of- beneficiallproperty und'er Du'tch 'tax law; The 
situation under the German tax law is dealt, 
with in a separate chaptef; (B9087) ‘1' 

FOREIGN INVESTMENT ' IN' THE NETHER- 
LANDS.~:'--_"‘ — 

FENEDEX, The‘ Hggfie,-19775.‘40 pp;
' 

Bodklét d’ésignged-tofifovide igtroducto‘ry iijfdr- 
m‘a‘tion to :p’e'rs'ons‘ who 'COntémplaténbii's'iness‘ 
activities in the Nathérlanas; Thevrhajob' tax ‘l‘avifs 
are br'iéfly diescribed. (B9079)j ('

' 

GEWAARDEERD 0NDERNEMERSibON. 
Raad voor het Middenl en Kleinbe‘c'lri'jvf; The" 
Hague,’1975-. 25 pp. - .- d 1 . 

Report of commission which recommends 9. C611; 
cepj: >of Wage-valuation as a Costgbasis for 
entrepreneurs. (B9950) " ,' "

- 

Iz'ERobrEK' WOORQE'NBpEK VAN .ADMINI- 
STRATIEVE 'EN GERECHTELI‘JKE BESLISSINGEN: 
INZAKE BURGERLIJK‘ 'R’E‘CHT, INKOMSTENBE- 
LASTING, VERMOGENSBELASTING, BELASTIN- 
GEN RECHTSVERKEER, REGISTRATIE,’ SUCCES-‘ 
81E. GRONPBELASTING. KADAsIER,. H¥1i°.-, 
THEKEN,.NQT&RJMI,._ENZL._' .V _ 

Twéede gedeel‘t‘e 1974;1mt. i8328-18360; FED,- 
nenter, ‘197_5_.290‘pp.. . 

. 
. 

_ 
_ '_ 

Compilation ‘of Casés dealing v’vith civil law, 
individual ‘ipcggle tax, pansfier tag: "and. "death: 
diffi'eé, ghr'ojzg'h‘thezsegond Part bf 1974: (B: 
8299):. g. 

r j.~ 

NZEiT'iiERLANhs ANTILLES 
DE‘ NEISER‘LANDSE ANTILLEN AILS‘VEST'IGIN'n 
PLAATS VOOR BEDRIJVBN. ' 

by G. Kuimer and P. van Wijngqarden. 
DEX, The Hague, 1975. 24 
B'rb'chil're' ihtend’ed t'd p'reseht 'intré‘d'uciorjr‘intt 
formation for those contemplating business acti— 
vitieSrin the Netherland§ Antilles."An Outline of' 
the tax System, is included; (379080) 

Thesis' on -the tax impli’catiomof‘ ‘the alienation" 

S‘P'A=I‘N ‘ 

. 

- -~ v 

ALLGEMEINE HIN§WI§IS€ Rim Cfistfixfifi 
SPANISCHEN HANDELSPARTNERNJy ~ 

. 7 - 

(8. erweitérté ~Auflage); Defitsche. Handelskélmw 
mer fiir SpanienLBar‘cenar, 1975;-40.pp. -'

- 

‘Eigth extended‘ edition “of brochure. providing 
important “information on Spanish business-1am; 
(B95088). n '- - 

‘ I 

' n " 

LEY DEL IMPUESTQ SCBRE' LAs' RENTAS‘ DEL“ 
CAPITAL: ; . . I. n -~ - 

.

- 

Mifiiste‘ffc’i "de-H'ai‘ciénaa, Maidfld, 1968'. i’SS-ppl,‘ 
Ptas 50. ' " ’ 

Text of land “commentary ro‘n. the‘l‘aw on the 
taxation of ingome fgom capital. (B 9009) 

i

r 

TEXTQ REFUND'IDO- DE}; IMPUESTO: sOBREIEg. 
HUG“ ' 

. .. 
.‘ 

Ministeriwd; Haciegda, Madrid, 1962. 283 pp., 
Pgas 190. 

K 
, 

- 

_ 
I; . 

The textofwand corpmeptary on. the turnov_e_r' 
tax law. on, luxury goods, (:B=9005-)’

‘ 

TfiéF‘ICO QEEMPRESAS;
‘ 

21161-.edition.1_Ministe£io‘ de I-ZIaciengi‘az Madrid,'. 
197.3. pp.; Ptas 150.“ 

‘ 
' 

. 
‘ _ 

Sysjbmgfiical 'icqtmfie'ntaryv bu? the general mm: 
oéer‘ tax. (13. 90,02). 

SURIENA'M: t; ‘ 

A 

‘ .P 
DIREKTE BELASTINGEN IN SURINAME; A ; 

by H. W. “J, Brand F11}._Bela§tingbureau W,- 
I. Brana' Flu, Parama’fibo, 1974. 262.1313. M 
Consolidapgd texg, of_ the ditqct £21c with' a. 
shdrt introductozrty 

' explahafidn thefefiozfl’The‘ fél- 
lowing major tax l_a_ws are-reprodutédz' i‘ncgme 
tdi-or'H'inaxi'ce (individuél and corfadrzite incoi'rie 
ta'x)» dilvidEn‘a unfit; het 'wealth taxl’ Taix 'réfe; 
tab‘lés' gr; qiapenéléfi'. (139676) \‘ 

I
' 

SWITZERLAND" ‘ 

fiFFENTiICHE :EINANZEN“ DER ‘SCHWEIZkEI-‘: 
NANCES PUBLIQUES EN,SUI§$E 1973.. v 

H I ‘ 
_.l

. 

Statistische Qfiellenwerke der Schweiz/Heft 560. 
Eidggnfissisches Statistisches Amt, Bern, 1975. 
95 pp., Fr. 12.00. * 

,5. 

Entitled “Public Finance of Switzerland 1973”, 
this iiillili'ca'tion cohtains stat'istical'data‘ on, Eel: 
venue and expenditures of the Confederatioh," 
cafitons'and‘municipalities; It is -a .contin'uation 
of the previous publications entitled "Finanze‘n‘ 
und :Stétieni :vc'm- Bund;,zKantonen .imd~ Gemeinl 
den”. (B9070) " ' " 
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STEUERPLANUNG IN 'DER UNTERNEHMUNG; 
REFERATB EINES SEMINARS DER .WEIIERBIL— 
DUNGSSTUFE DER HOCHSCHULB_ ST. GALLEN, 
by E. Hfihn, B. Lutz and A. Zfind. Schriftcn- 
lgéihe “Finanzwktschéft und Finzmzrecht”a Band 
i7. Veg-Iag Paul Haupt, Bern, 1975, 188 pp., 
‘Sf‘ralDM‘ 58.00, , 

.

_ 

.Study.‘ originated from. tax seminars on the stra- 
tegy of tax planning in, businesses in connection 
with both the Swiss Tax Reform (tax harmoni- 
zétion, tax on value added, etc.) arid the integ- 
national business engagements. (B 9055) 

UNITEb KINGDOM
‘ 

CORPORATION TAX AS AMENDED BY 
FINANCE ACTS 1970 TO 1974.

' 

Certified Accountants Educational Tgust, Ben- 
fleet, Essex, 1975. 70 pp; '24 pp; 18 19 pp. 
Four booklets explaining the corporation tax 
with marginal references to the basic statutory 
provisions, updated as of Finance Act 1974, The 
following sub-titles are covered: 
I - General Provisionspfthe Income and Cox- 

poration Taxes Act 1970; 
II -Close Companies; ” 

III - Double Taxatiori Relief; 
IV - Transitional Provisions. 
(B 9056-B 9059) 
SIMON’S TAXES: FINANCE (NO. 2) BILL 1975. 
Butterworths, London, 1975. 117 pp. 
Reprint .of text and explanatory notes to Finance 
(No. 2) Bill 1975 as presepted to Parliament. 
(B 9047) _

- 

A GUIDE TO CAPITAL TRANSFER TAX, 
by J. Chown.-"K6gdn Page Limited, London, 
1975. 214 1313., £ 5.50. .‘_ - - - 

Guide to the Capital Transfer Tax which re- 
placed the estate duty, with emphasis on aspects 
for owners of private businesses and dingctors 
and shareholders of private companies, (B 9090) 

UNITED STATES OF. AMERICA 
ESTATE PLANNING: QUICK REFERENCE OUT- 
LINE; 
22nd edition by William R. Spinngy. 'Cor'nmerc'e 
Clearing House, Inc., New York, 1975.152 .pp., 
$ 5.00. . . .

- 

‘ ‘mii BIBLIOGRAPHY 

Quick reference outline taking into consideration 
allnpertinent- estate, gift and<income tax, pro- 
visions of 4th? Internal Revenue Code and ap- 
plicable new regulations, rulings and case liayv. 

.(B 9005) 

HAWAII INCOME PATTERNS 1972 (CORPORA- 
TION); ' 

Tax Research afld Planning Office Department 
[of Taxation; Honolulu, 1975. 62 pp. 
Rep'é'rt on detailed St'atistics on the inc‘om'e and 
expense characteristics of corporations doing 
business in Hawaii extracted from income tax 

‘ feturris for the '1972 calendar year. (B 9066) 

MODERN PUBLIC FINANCE: THE STUDY OF 
PUBLIC SECTOR ECONOMICS, "' 

V

. 

3rd editionjpy B, P._ Herber. Richard _D. Irwin, 
Inc., Horfiefiv’ood, Illinois, ’1975. 683’fip. 
Work which aims to provide}: comprehensive 
framework for analyzing the influenc'é of 'gover'n- 
mental revenue gathering and expenditure activi- 
ties in: all Ffinctional areaé bf 'eco'n'o'mic‘ actiilify 
in the mixed American economy. (B 8976) ' ' 

PERSPECTIVE ON TAX REFORM: DEATH TAX- 
ES, TAX LOOPHOLES AND THE VALUE ADDED 
TAX, _ 1 ..1 

by Wagnerh R. Freeman, C. E. Mc_Lure 
If; N. B.'Turé and E. Schiff. Prae'ger Publish- 
615, New York, 1974. 322 1:13., $ 14.00.

' 

Case studies on the place of transfer taxatioh 'in 
the US. revenue gystem, the loopholes in the 
fed‘éral _incom'e “t afi'sipg' fgqm exemptions, 'ex- 
élusion$, dEductibns’ai’id credits, and the effects 
of an introduction of value added Itax'and a 
description of the actualr'lworking of the valiie 
adgled tg'x'in 12 European countries. (B 9053) 

SECURITIES REFORM ACT 1975.
I 

Commerce Clearing House, Inc, New York, 
1975. 288 pp. $9.50. 

A 
‘ 

-,- . 

Reproduction of the curitiés Exchange Act as 
amended by 1975 Act with explanafiiops as well 
as significant portions of the Congressional 
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taxation.

' 

* How much of your investment income will be protected by tax treaty exemptions. 
How much business Americans can carry on in a foreign country and vice versa 
without becoming taxable as a “permanent establishmen .” 
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rulings giving you the latest judicial and official word on tax treaties.) 

In today’s constantly expanding international commerce, expert tax-managing or tax— 
counseling of business activities between the United States and each of its treaty coun- 
tries is a must —— so keep up to date with Prentice-Hall’s TAX TREATIES. 
To order a one-year introductory subscription to this unique publication at the low rate 
of only $ 96, address Department S-TT-103. 

PRENTICE—HALL, INC. 
Englewood Cliffs, New Jersey 07632 ' ' 

U.S.A. 
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#- fi- 35- ARTICLES * 

DR. AHMAD IMAM *; 

APERQU GENER'AL SUR LE REGIME FISCAL 
DES IMPOTS DIRECTS EN EGYPTE 

HISTOIRE 

L’arz'gz'ne dz; .ryn‘éme actue‘l d9: impo‘z‘: di- 
rect: en Egypte 
Pour bien saisir 1e systéme fiscal actuel, 
nous allons’ présenter un exposé rapide de 
l’histoire des impéts en Egypte, qui nous 
permettra de mieux faire comprendre la 
portée rée‘lle et les répércussio’ns financiéresfi 
des problémes économiques et sociaux du 
Pays. 
En effet, le développement du régime fis- 
caI‘ en Egypte est up phénoméne qui a été 
rattaché principalem’ent aux changements 
de ‘la pdlitique extérieure du pays, plutét 
qu’aux'changements de structure éconorni- 
que. Pour expliquer c'ette idée, on peut 
diviser l’histoire de l’Egypte en ~cinq pha~ 
~ses; Dans chaque phase, on rencontr’e des 
impéts spécifiques qui ont été abrogés avec 
le Changement‘ d‘e‘ régime politique‘, ou du 
moins de nouveaux impéts ont été créés 
‘aVec l’arrivée d’une nouvelle Phase politi- 
que. 
.11 Convient donc d’introduire l’étude du 
systéme fiscal de l’Egypte modeme par un 
apergu sommaire des grands époques au 
cours desquelles l’Egypte jouait un réle 
éc’onomique et ,politique. 
«1). Lkmtz'quz‘té: L’Egypte pharaonique. 
C’est l’époque a laquelle I’Egypte a con- 
stitué sa civilisation. II n’y avait Pas de 
Systéme fiscal, excepté dans les périodes de 
crise ou de guerre, 01‘1 1e roi pouvait obliger 
par la forte chaque citoyen 2‘1 patticiper 
dans les frais des guerres ou des sec‘ours. 
2) L4 pérz'ode gre’co-romaine: Dans ce 
temps aussi, la richesse était concentrée 
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dans les produits de la tene. Au moment 
de la récolte, les soldats Pouvaient prendre 
une partie indéterminée d'e cellemi ou des 
anihiaux, d’aprés ce que la chef d'e l’armée 
ou de la maison dc finance décidait. 
3) L’Egypte mumlmmze: Avec l’arrivée 

de la vision islamique, les gouverneuxs is- 
lamiques ont commencé r21 appliquer un 
systéme d’impéts' comme ils se trouve dans 
la religion, ‘comme par e’Xemple ,,E1 Zakat”, 
,,El Charage”, impét sur la viande, “Bl 
Gaafir” (c’est-é-dire pour la soldat qui 
garde- sa maison pendant la nuit) etc.... 

4) L’Egypte modems: Cette époque com- 
mence par la faillité financiére de 1881. 
Elle s’est traduite par l’instauration d’un 
contr61e_internat-ional sur les finances pu- 
b‘liques du Pays, par la dispersic'm- fz’idheuse 
des organes généralement chargés de la 
mission de l’Etat, par l’occupation anglaise 
et par le ren‘forcer’nent des capitulations. 
Elle s’est aussi traduite par une réorganisa- 
tion compléte de ‘l’administration finan- 
ciére, la _ref'onte de l’ancienne 'fiscalité isla; 
mique, I’aménagement subséquent de la 
fiscalité indirecte. - 

L’origine du systéme actuel‘ des impéts di- 
rects en Egypte se situe en aofit 1936, aprés 
1a cbnclusion du traité d’alliance- et d’ami- 
tié avec la Grande Bretagne. 
Durant l’année suivante, en mai 1937, une 
conférence réunie 2‘1 Montreux aboutit 2‘1 13. 

suppression .du régime séculaire des capi- 
tulations. 
Ces Capitulations une foisnabrogées, l’Egyp- 

* Chairgé de cou‘rs a I’Université du~'Caire. 
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te a obtenu uhe autonomie fiscale compléte. 
En effet, les capitulations entravaient l’ap— 
Plication d’un systéme général d’impéts, 
car les revenus des résidents étrangers ne 
Pouvaient étre taxés sans l’accord des gou- 
vernements intéressés. Une discrimination 
entre les revenus des résidents étrangers et 
ceux des égyptiens aurait suscité des pro- 
testations de 19. part de ces demiers. Du 
méme coup, 1e gouvernement égyptien s’as~ 
surait la possibilité de modifier 1e régime 
fiscal du pays £1 la fois en surface et en 
profondeur. En Surface, en l’étendant £1 un 
nombre beaucoup plus grand de contribu- 
ables, en profondeur, en lui demandant de 
nouvelles et importantes ressourges. Cette 
modification fiscale a deux raisons‘ princi- 

~ pales: 

1) La nécessité de créer de nouvelles res- 
sources pour I’Etat, pour lui Permettre de 
faire face aux nouvelles charges financiéres 
considérables, nécessaires‘ au développe— 
ment de tous les domaines de son activité, 
développement que lui imposait la renais- 
sance du pays.

‘ 

2)‘ La néceSsité d’assurer une bone réparti- 
tion des charges fiscales afin que chaque 
Egyptien et chaque habitant du pays sup- 
porte sa part dans Ces charges. 
En effet, la méthode qui était suivie par 
I’Egypte Pour préparer son budget et se 
crée: des ressources n’assurait pas une ré- 
partition équitable des impéts entre les' 
propriétaires fonciers et les propriétaires de 
biens mobiliers. 
D’autre part, l’Egypte était tenue, contraire- 
ment é'la méthode employée dans la pré- 
patation des budgets des autres pays, de 
Commence}: par établir ses recettes et de ré— 
gler ensuite ses dépenses par le chiffre de 
ces retettes, alors que -normalément, 1'1 faut 
tout d’abord évaluer les besoins du pays, 
‘fixer ses dépenses en tenant compte de sa 
capacité financiére; puis procéder 2‘1 une 
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estima'ti'on des recettes de maniére' 2‘1 les 
équilibrer avec les dépenses. 
Pour réaliser ce but, divers projets furent 
étudiés, notamment ‘un impét sur le revenu, ‘ 

un droit de timbre et un droit sur les dévo- 
lutions de successions, par une Commission 
nommée par 16 Ministére de finances. Ces 
trois projets furent distribués, afin de don- 
ner au public l’occasion de les examiner et 
de formuler toutes observations utiles. Une 
commission comprenant des financiers et 
économistes égyptiens et étrangers les étu— 
dia attentivement et fit un certain nombre 
de suggestions. Elle soumit ensuite son rap- 
port au Conseil économique qui apprpuva 
les points de vue de la commission. Dan's 
ces conditions, le Ministére des finances a 
soumis- les trois projets de loi en vue de 
leur présentation au parlement. 
Ces trois projets de loi sontlles suivants‘: 
a) Projet de 101' établissant un impét sur 

les revenus des capitaux mobiliers, sur 
les bénéfices commerciaux et industriels 
et sur le revenu du travail. ' 

b) Projet de loi éta‘blissant un‘ droit de 
timbre. 

c)‘ Projet de loi établissant un droit de dé- 
volution 'sur les successions, 

Le premier projet de loi constitue lé projet 
de réforme fiscale. Quant aux deux autres, 
ils out pdur but de foumir des ressources 
é I’Etat. Dans sa séance du 20 juiHet 1938, 
la Chambre des députés fut saisie d’un 
projet de loi autorisant le gouvernement 5. 

promulguer des décre'ts-lois £1 ce sujet. La 
commision des finances de la Chambre ap- 
prouvra l’octroi de ces pleins pouvoirs au 
gouvernement, 'sous résefve q'ue les décrets- 
lois promulgués soient soumis 2‘1 121 Cham- 
bré au début de la session suivante, aux 
fins de ratification. Elle ne vit dans cette 
procédure aucune dérogation vé'la constitu- 
tion. Le 26 janvier 1939. Le Gbuvernement 
égyptien publié. la loi 711° 14 iie 1939 éta— 
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blissant ‘un impét sur les. revenus des capi- 
taux mobiliers, sut les revenus du travail 
et sur les bénéfices commerciaux et indu- 
striels. ’était 1a premiére fois que le Tré- 
sor égyptien pouvait compter sur des res- 
sources autres que celles qui l’avaient géné- 
ralement alimenté pendant de trés Iongues 
années, mais qui ne répondaient plus aux 
nouveaux besoins du pays depuis 1a réali- 
sation de son indépendance. Jusqu’alors 1e 
budget de l’Etat reposait sur deux assises 
fondamentales, l’impét foncier et les droits 
de douane. 
On ne'pouvait songer 2‘1 augmenter l’imp6t 
foncier puisqu’il était généralement admis 
qu’il avait atteint un niveau au-delé. duquel 
i1 serait insupportable pour le fellah. On 
ne pouvait Sanger non Plus é établir des 
impéts directs dans d’autres domaines que 
1e commerce, 1’ind‘ustrie, les valeurs mobi- 
liéres, les revenus du travail. En ce qui 
cdncerne les contributions indirectes, 1e 
Gouvernement égyptien commenga par mo- 
difie: 1e régime'des‘ droits de douane. Jus- 
qu’en 1920, i1" s’en était term a un droit de 
8% ad ‘valorem. Il substituta 5. cc systéme, 
que les Etats eufopéens avaient abandonné 
depuis longtemps, un syst‘éme de droit .spé- 
cifique; beaucoup plus souple et qui a eu 
1e mérite Ad’accro’itre trés ,sensiblement les 
revenus des d‘ouanes, de frapper davantage 
les articles de luxe et d’aséuref une pro- 
tection efficace 2‘1 1a jeune indus’trie natio- 
nale.

' 

D’autre part, d‘es droits d’accises furent 
établis sur l’alcool, les allumettes ‘et le su-' 
cre.

\ 

Depuis ce temps, 1e gouvernement, comme 
d’ailleurs ceux d’dutres Pays en voié de dé- 
veloppement, s’est occupé de procure: au 
Trésor les sommes nécessaires en vue d’ob- 
tenir un équilibre aisé du budget, c’est-é— 

dire de le fixer a 'un niveau tel que les 

dépenses de l’Etat Puissent étre couvértes 
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Par le montént des impéts indirects. Ceux- 
ci portent sur les produits de grande coh- 
sommatibn et constituent un instrument 
commode d’imposition. Evidemment, toute 
politiqtie d’emprunt‘ était exclue. Cette nou- 
vellé politique fiscale' était une réactioh 21 

1a faiblesse des autres‘ moyens de finance- 
ment, ‘spécialement, si nous. notons que 
l’épargne est‘ presque inexistante 2‘1 cause 
de la faiblésse du reVenu national et de la 
forte propension 5. cansommer. 
L’épargne est formée par une miriorité‘ 

jouisSant d’un revenu élevé, qui thésaurise, 
investit en_bien mobiliers placés A l’étran- 
get ou‘ consacrés 2". l’achat de produits de 
luxe, c’est-é-dire ne se transform: pas en 
épargne créatriCe. Aussi 1e réle de l’Etat 
a-t-il été primordial dans le financement 
du développement, d’autant Plus que 165' 
capitaux étrangers, pour des raisons politi- 
ques et économiques 2‘1 121 fois, sont pen 
attirés et ne jouent plus l‘e réle impOrtant 
qui a été 1e leur en Egypte jusqu’z‘z demiére 
guerre mondiale. 
Au cours des années suivantes, c’est~2‘1-dire 
aprés l’application de la loi n'° 14 de 1939, 
les autorités publiqu‘es ons essayé .d’accmitre 
121 part des impéts directs dans les recettes 
fiscales. 

' 

. 
4

' 

En 1949, les impéts siir le's revenus Ont été 
complétés' par un ‘impét général progr‘essif. 
D’autres impéts sur .le capital vet‘ sur “la. for- 
tune .ont "été institués en 1945 et 1951 
50115 forme de droits de succession progres- 
sifs.

‘ 

Ces ‘nouveaux impéts sont venus Complétez 
les impéts directs existants, tels que l’im- 
pét foncier et l’impét sur la propriété baitie 
qui formaient jusqu’alo‘rs la base Principale 
d‘e‘la taxat’io‘n directe. 

5) L’Egypze de M ¢évolz¢tiom Cette époque 
a‘commencéé depuis la révolution de 1952.‘ 
Evidemment, aprés cette ‘févolution, on 
rencontre des renVersemEnt‘s 61: change- 
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ments de toute la politique sociale, écono- 
mique, politiqu‘e et fiscale aussi. En effet 
1a révolution a affecté 1e systéme fiscal sur 
deux Points: 
1) On rencontre une tendance continuelle 
z‘a. utiliser 1e taux des impéts commé politi-l 
que sociale sans changement radical des 
assiettes ou des régimes des impéts qui 
étaient applicables avant Ia révolution. Le 
taux des impéts a presque doublé par rap- 
port a celui d’avant 1a révolut’ion. 
2) Le commencement du régime de la 
sur~imposition, c’est-é—dire la création de 
nouveaux impéts basés sur l’assiette d’au- 
tres impéts, comme par exemple l’impét 
de la sécurité et les taxes communales qui 
sont basés sur l’assiette d’irnpéts cédulaites 
de revenus mobiliers, commerciaux, indu- 
striels et du travail. 
Nous essayerons ci-aprés d’expliquer bri- 
évement chaque impét pour les compare: 51 
ceux des pays développés. 

I. L’IMPOT SUR LES REVENUS DE 
CAPITAUX MOBILIERS 

I] frappe les revenus suivants: 

A) Le: revemu ale capitzzzzx mobiliers 
L’on vise par Ii, les dividendes des actions 
et obligations, y compris les bénéfices que 
les sociétés anonymes distribuent aux mem- 
bres de leur conseil- d’administration. Sont 
exceptées les sommes que touchent les ad- 
ministrateurs-délégués ét les directeurs de 
ces sociétés pour leu-r travail de direction 
et d’admin‘istration dans les conditions fi- 

xées par la loi. 
Cet impét est caractérisé par: 
I) Le recouvrement qui est opéré' par voie 

de retgnue £1 la source. 
II) Cet impét est réel, c"est—é-dire qu’il est 

pergu sans tenir compte de la situation 
générale du contribuable. 
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L’kzpplz'mtion de 177721707 en ce qui cameme 
les Jociézfe's 

a) Sociézfe’: e’gyptz’enne: 
L’imposition de cette premiére caté'gorie de 
valeurs n’offre pas de difficultés ni en ce 
qui concerne la détermination du montant 
imposable ni en ce qui concerne 1e mode 
de perception. 
Les sociétés et collectivités qui setvent les 
dividendes et intéréts seront tenues de re- 
tenir sur les sommes é payer aux proprié— 
taires de valeurs et titres 1e montant de 
l’impét et le verse: directement au Trésor. 
C’est 1e systéme de la retenue 2‘1 1a source. 

b) Socie’tés étmnge‘re: ope’mnt en Egypte 
En ce qui concerne les sociétés étrahgéres 
opérant en Egypte, la loi les considére com- 
me égyptiennes dans la mesure de leurs 
opérations en Egypte. Bien entendu, aucu- 
ne difficulté ne surgit si la société étran’ 
gére a pour but exclusif une entreprise 
exploitée uniquement en Egypte. La société 
aura 2‘1 verser au' Trésor égyptien 1e montant 
de l’irnpét sur les dividendes et intéréts 
attachés 2‘1 toutes ses actions, obligations et 
titres d’emprunt, 5 1e retenir sur les paie- 
ments é faire 2‘1 ses actionnaires, obligatai- 
res et Préteurs. Ici, 1e probléme de la déter- 
mination de l’activité imposable ne se pose 
pas. Mais si la société étrangére étend son 
activité z‘L l’Egypte et a .d’autres pays, i1 y 
aurait lieu de procéder 2‘1 une sorte de par- 
tage pour déterminer 13. part de ce capital 
qui doit étre considérée comme affectée 
aux entreprises exploitées en territoire 
égyptien. La loi a chargé les sociétés elles- 
mémes de faire cette estimatiori par une 
déclaration qu’elles auront é faite dans les 
formes et délais qu’elle détermine. 
Naturellement 1e fisc aura Ia faculté de 
contester cette estimation. Une fois l’esti- 

mation établie, 1a perception n’offrira plus 
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de difficultés. Si 1a part du capital consi- 
dérée comme étant affectée é l’entreprise 
ou aux entreprises d’EgyPte a ‘été fixée, Par 
exemple, au quart du capital social, 1a 50- 
so'ciété sera tenue'de verser au Trésor égyp- 
‘ti'en I’impét sur le quart des dividendes et 
intéréts attachés au capital social. 
En éffet, l’impét sur les bénéfices‘ comfner- 
ciaux ét industriels est établi sur toutes 
entreprises exploitées en Egypte. Donc; 
toutes les sociétés établies en Egypte auront 
2‘1 Payer cet impét. 
Po'ur e'xpliquer cette situation qui conduit 
incontestablement au Prbblérne de la dou~ 
ble imposition, le président de la commis- 
sion fiscale de l’époque a dit qu’en ré’alité 
les dividendes et intéréts distribués aux 
actionnaires ne sont en somme que les :bé- 
néfices de I’entreprise. Pourtant, l’inciden- 
ce n’est pas 1a méme.'C’est la société qui 
paie cet impét sur les bénéfices par elle 

réalisés, mais lorsque ces Tbénéfices sont, 

dans la suite et sous les déductions préei- 
tées y compris l’impét payé, répartis sous 
forme d’intéréts et de dividendes, les som- 
mes ainsi réparties rentrent dans la patri- 
moine personnel de 1’actionnaire et consti- 
tuent son revenu ou une partie de ses 

revenus. Comme chaque contribuable est 

tenu de payer l’impét sur ses divers reve- 
nus, i1 n’est pas dispensé de cette obliga- 
tion sur les revenus attachés 2‘1 l’acti'on pour 
la raison que déjé la société a acquitté l’im- 
pét sur’ les proprés bénéfices. 

c) Tz'flex ézfmngem pouédés par de: Egyp- 
' tiem 02; day éimngen iész'dant en 
Egypte 

Conformérfient 2‘1 l’art. 4, les dividendes, 
intéréts, arrérages, etc. payés par des socié— 
tés ou entreprises étrangéres, ainsi que tous 
intéréts et ventes de toutes natures, d7obli- 
gations étrangéres, de titres ou de fonds 
publics' étrangers, sont passibles de l’impét, 
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si les bénéficiaires sont des Egyptiens ou 
des étrangers domiciliés ou résidant habi- 
tuellement en Egypte, qu’il s‘agisse \de Per- 
sonnes physiques ou de Personnes mot-ales. 
Dans son rapport, Ia commission des fi- 

nances du Sénat a observé que cette dis- 

position a des équivalents dans les lois 

européennes. Aux termes de l’art. 2 de la 
loi belge N0. 429 du 12 septembre 1936, 
sont assujettis é l’impét: 

1) Les revenus de tous les biens immobi- 
liers ou mobiliers, produits ou recueillis en 
Belgique, alors méme que le bénéficiaire 
n’y aurait pas son domicile 011 sa ‘résidence. 
2) Les rcvenus des Personnes domiciliées 
ou résidant en Belgique, alors mé‘me que 
les revenus seraient produits ou recueillis £1 

l’étranger. 
La commission rappela que la raison pour 
laquelle les résiden’ts ont été assimilés aux 
domiciliés, c‘"est 1e dési’: d’éviter toute équi- 
voque et de Prévenir toute fraude. 
Ajotns que le président de la Commis- 
sion fiscale a mentionnée qu’une telle taxe 
serait profitable A l’intérét général du pays 
parce qu’elle serait de nature 2‘1 détourner' 
les capitalistes demeurant en Egypte, en 
vue d’éviter la dOuble imposition, dé placer 
leur capitaux é l’étr'anger. 

‘ ' 

B). Les'reaemtj provemm du placement 
de fond: ou de: inte’rét: 5M les cre’an- 
£35 et le: de’pézfy 

La loi établit également l’impét sur les in? 
téréts de toutes sortes de créances Privilé— 
giées, hypothécaires et tous dépéts de som- 
mes d’argent ou de cautionnement en nu- 
méraire. ‘ 

La sphére d’application de l’impéf'cst 1a 
suivante: ' 

1) C1'éamz‘ers égyptz'em 01¢ domiciliéx en 
Egypte 

Cet impét est toujours dfi si les créanciers
I 
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‘sont des Egyptiens ou des étrangers domi- 
ciliés en Egypte, méme si Ies intéréts frap- 
pés par l’impét proviennent de capitaux 
Placés £1 l’étranger. 

2) Crézzizre: étmngérex, placée: en'Egypte 
D’un autre cété, la loi assujettit £1 l’impét 
les intéréts de ‘tous capitaux placés en Egyp- 
te, méme si les créanciérs sont des étran- 
gets non domiciliés en Egypte (art. 17). 
Cette disposition est de toute justice: les 
capifaux placés en Egypte ne pourzaient 
pas' en effet étre traités autrement que tous- 
autres capitaux engagés dans des entre- 
pn'ses quelCaues exploitées en Egypte. Si 
nous consultons 1e rapport de la commis- 
sion des finances du Sénat, on observe que 
l’espn't de ces textes a été inspiré par les 
lois fiscales belge et frangaise en ce qui 
concerne 1a détermination du domicile. 
Ainsi, l’art. 57 de la loi belge dispose: 
,,Est réputé habitant du royaume celui qui 
y a établi son domicile ou le siége de sa 
fortune”. ' 

Par ailleurs, aux termes de l’art 41 de la 
loi frangaise, sont considérées comme ayant 
en France une résidence habituelle: 
1) Les personnes qui possédent une habi- 
tation é Ieur disposition £1 titre de proprié- 
taires, d’usufruitiers ou de locataires, lots- 
que, dans ce dernier cas, la location est 
conclue soit par convention unique, soit 
par conventions successivespour une pério- 
de Continue d’au moins une année. 
2) Les Personnes qui, sans disposer en 
France d’une habitation dans les conditions 
définies é l’alinéa précédent, ont ‘néan- 
moins en. France 1e lieu de leur ‘séjout 
principal. ' 

C) Le taux de l’impé‘t 1211’ la: mlezm mo- 
biliére: 

La détermination du taux de l’impét n’était 
pas facile 2‘1 ~faire; la loi, tout en fixant 16 
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taux 23. 10% des revenus imposables, dis- 
pose que dans les deux premiéres années 
I’impét sera pergu é um taux réduit de 5%. 
Passé ces deux ‘années, 1e gouvernement est 
autorisé £1 majorer Par décret ce taux réduit 
au fur et 5 mesure de ses besoins, jusqu’z‘i. 

ce qu’fl atteigne 1e chiffre de 10%. Dans 
I’exposé des motifs on dit ,,on a estimé 
qu’il serait sage de se montrer prudent au 
début, car nous sommes en présence d’une 
situation nduvelle A laquelle nous nfavons 
pas encore pu é‘tre habitués et dont nous ne 
pourrons connaitre les effets exacts qu’aprés 
l’application de la Ioi”. 
Au commencement de l’application de la 
101', le taux de l’impét fut fixé a 7% en 
1938 et 1939, 5. 8% en 1940, 2‘1 9% en 
1941, 2‘1 10% 2‘1 partir de 1942, A 13% en 
1950, a 17% 5; partir de 1955. Cetté aug- 
mentation des taux des impéts sur les va- 
leurs mobiliéres ne cesse pas de continuer. 
En 1956, on a introduit un‘ nouv‘el impét 
qu‘i s’appelle ,,l’imp6t dc? défense” d’un 
taux qui arrive de 10,5%. Aussi H y a 
I’impét ,,de sécurité national”, créé par la 
loi No 32 de 1968 d’un taux de 8%, et 
l’impét de combat créé par la Ioi No. 13 
de 1973 d’un taux de 2,5%. 
Ces trois impéts sont basés sur liassiette 
des revenu's de valeurs mobiliéres. Il s’y 
ajoute un autre impét calculé de 15%, 
vbasé sur les revefius de l’impét des valeurs 
mobiliétes; gay fait 2,55% de l’assiette de 
revenus de valeurs niobiliéres. Alors le 
taux de l’impét global serait 17% + 
2,55% + 10,5% + 8% + 2,5% = 
40,5570 de l’assiette des revenus mobilié- 
res. 

Evidemment, ce taux est plus haut de taux 
qui se trouven't dans les pays les plus déve- 
loppés qui ne dépassent pas 25% comme 
par ‘exemple en 'AIlemagne, en Belgique 
ou en France. Le ré'sultat est que le fardeau 
fisCal sur les revenus mobiliers, ‘si l’on 
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ajoute 1e fardeau des :evenus industriels et 
commerciaux n’encourage guére les bail- 
leurs 'de fonds d’investir en‘ Egypte.

9 

II. L’IMPOT SUR LES BENEFICES 
COMMERCIAUX ET INDUSTRIELS 

C’est uh impét réel atteignant les b'énéfices 
des professions ~et des éxploitations com- 
merciales et industrielles en général sans 
autres exceptions que celles prévues par la 
loi (art. 31). L’itnpét est calculé sur le 
bénéfice, c’est-i—dire aprés 1a déduction de 
tous les frais et charges. 

Territorialité de l’z'mpé‘z‘ 
L’impét repose sur le Principe de la terri- 
torialité de la loi. Seules les exploitations 
opérant en Egypte sont soumises é cet 
impét. Si une exploitation opére A l’étran- 
get, elle n’y est pas assujettie (art. 33 du 
code). Pour bier‘i comprendre cette situa- 
tion, voici des observations de la commis- 
sion des finances 'du Sénat: 
1) L’impét relatif aux bénéfices commer- 
ciaux et industriels ‘est basé sur le principe 
de la territorialité de la loi, en ce sens 
qu’un Egyptien n’a pas é payer d’impéts 
sur les profits d’une entreprise commerciale 
ou' industrielle qu’il posséderait 2‘1 liétran— 
get. 
2)- L’impét en question s’applique aux 
bénéfices de toutes les sociétés par actions, 
quel que soit Ieur objet. Ainsi, l’impét est 
dfi Par les sociétés par actions s’occupant 
d’eXploitations agricoles, bien qu’aucun im- 
p6t h’aft été établi sur l’exploitation agri- 
cole. Ce cas est la seule exception de la loi 
dans ce domains. La raison en est‘ que la 
personne qui place des fonds dans‘ les so- 
ciétés agricoles n’est pas considérée comme 
un agriculteur, elle est assimiliée a tout 
autre particulier qui place ses‘ fonds dans 
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une société quelconque, agricole, commer- 
ciale ou industrielle. 

L4 détermimztion ales bén’éfz'ce: 
Les bénéfices a prendre comme base pour 
la fixation de l’impét sont, pour les ex- 
ploitations qui tiennent une comptabflité 
réguliére, ceux qui figment dans les livres 
et documents 5. présenter é l’agent du fisc. 
En ‘ce qui concerne‘ les exploitations qui ne 
tiennent pas de comptabilité ou dont les 

comptes ne convaincront pas l’admihistra- 
tion fiscale, l’impét sera établi par voie 
d’estimation. En éffet, 1e Iégislateur a as- 
suré au contribuable toutes les garanties 
administratives et juridiques pouvant sauve- 
garder son intérét 'et le protéger contre 
l’arbitraire. 

Avec le temps, tous les commergants ont 
été poussés é organiser leur comptabilité, 
ce qui a constitué un des principaux fac- 
teurs de développement du commerce. 

Taux .de l’z‘mpo‘t 
Le législateur ne fait aucune différence de 
taux entre les impétsr sur les valeurs mo- 
biliéres, et l’impét sur les revenus indus- 
triels et commerciaux. Il est égal é celui 
établi sur le revenu des capitaux mobiliers, 
c’est—é—dire qu’il était au commencement de 
10%, Et, au départ, i1 avait été fiXé '21 3% 
ave‘c faculté de Ie majors]: progressivement 
jusqu’é 10%. Mais contrairement aux im- 
péts ‘sur les valeurs mobiliéres, i1 y a des 
exonérations, d’iinpét pour toute personne 
dont le bénéfice net ne dépasse pas 100 
LE. par an. Cette exemption est importan— 
te et favorise les petites exploitations com- 
merciales et industrielles, et méme un 
nombre appréciable d’exploitations moyen- 
nes. Maintenant, l’impét atteint 17%, i1 y 
a aussi les 'surimpositions qui sont basés 
sur l’assiette de revenus industrielles et 

commerciaux suivant: 
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1) Taxe communale de 10% basée sur les 
revenus de l’impét de revenus industri- 
els et commerciaux par la loi N 0 155 
de 1950, ga fait 1,7%. 

2), L’-imp6t de défense de 10,5% par la 
loi N° 51 de 1965. 

3) L’impét de sécurité nationale d’u‘n taux 
de 8% par la loi N° 32 de 1968. 

4) L’impét de combat de 2,5% par la loi N° 115 de 1975. C65 trois derniers 
impéts sont basés sur l’assiette des re- 
vepus 'industriels et commerciaux, le 
taux final est donc 17% + 1,7% + 
10,5% + 8% + 25% = 39,7-%. 

Memrer prim pour éviier 14 double z'm- 

fioxz'tz'ofl interne 
Le législateur égyptien n’accorde auéune 
attention aux problémes de 121 double im- 
pdsition internationale, convaincu que Ia 
solution de ce prob‘léme est dans les con- 
ventions internationales. 
Il consacre ses efforts A alléger la double 
imposition interne. Les dispositions prévues 
pour-l’éviter sont les suivantes:

' 

a) Sont défalqués du bé’néfice des entre- 
pn'se’s assujetties é l’impét sur les bénéfices 
industriels et commerciaux, les revenus de 
biens‘ immobiliers et ceux de capitaux mo- 
biliers (aprés déduction de 10% (hi mon- 
tant des' revenus précités représentant la 
quote-part dans les fr'ais d’éteiblissement). 
b) Les sociétés 

' anonymes bénéficieront 
d’une réduction de l’impét sur les bénéfi- 
ces égale au total des impéts payés sur' les 
dividendes. Cette disposition n’a pas d’é- 

quivalent 'dans presque aucun autre pays; 
car 1'1 est généralement‘ admis que le gou- 
vernement Pergoit un impét -sur les béné- 
fices des sociétés en tant que personnes 
morales indépendantes des actionnaires et 
un autre impét sur les dividendes payés é 
ces derniérs. 
Bien que les textes qui précédent l’aient 
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évité, dans la mesure du Possible, cette 
multiplicité existe encore dans plusieurs 
cas. Ainsi, en ce qui concerne les sociétés 
anonymes dont les activités comprennent 
des biens mobiliers ou immobiliers, la loi 
déduit de leur bénéf-ice, dams 1e calcul de 
l’impét, les revenus desdits biens, c’est-é- 

dire les revenus sur lesquels l’impét a déjé 
été pergu. Pourtant en vertu de la loi, l’im- 
p61: est Pergu entiérement 5. charge des 
actionnaires. 

III. L’IMPOT SUR LES REVENUS DU- 
TRAVAIL 

On Pent distinguer deux sortes de revenus 
du travail: ’ ' 

a) Les traitements et les salaires et autres 
revenus similaires du travail. 

b) Les revenus des professions libérales.- 
c) L’z'mpé‘zf 1m 1e: fmz'tementy et les 5414i- 

reJ at 420761 revemu Jimz'lczires tel: que 
les pemz’om et la: rentes yidge‘rex. 

11 en: pei'fu m7: 
1). Tous les traitements, salaires et pen- 
sions payés par l’Etat ou les administrations 
publiques, que les bénéficiaires en soient 
égyptiens ou étrangers, .qu’ils 'résident en 
Egypte ou hors d’Egypte. N’en sont exemp- 
tés que les cas prévus par des accords di- 

Plomatiques. 
2) Les pai'ements effectués par les sociétés 
ou les particuliérs‘é toute personne résid’ant 
en Egypte on “21 l’étranger pour des services 
rendus en'Egyptc. Dans ces conditions ne- 
sont‘ pas imposables les paiements effec- 
tués par les ’gouvernements ou les institu- 
tions publiques étrangéres a des personnes 
résidant en Egypte pour des. services rendus 
dans le~ pays. 

stx de l’z'mpézf 
1) L’impét est progressif de 2% jusqu’a‘z 
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22% sur les revenus annuals dépassant 
2.000. LE. par an. 
2) Il y.a Ides exemptions pour les traite- 

meats et les perSonnes qui ne dépassent 
pas un chiffre considéré comme minimum 
nécessaire pour la subsistance, et une autre 
exemption concernant les charges familia- 
les. 

3) II y a un nouvel impét progressif de la 
défense a partir du l juillet 1962, célculé 
sur l’assiette brute de ces revenus et dont 
1e taux varie de 15% jusqu’z‘: 6% sur les 
revenus qui dépassent 800 LE. par an. 
En 1967 on a crée un autre impét progres- 
sif basé sur l’assiette brute de ces revenus 
'd’un taux progressif de 1% jusqu’é. 4% 
sur les revenus qui dépassent 1200 LE. 

b) L’z'mpo‘t mr lie: profemz‘om libe’mle! 
Les professions libérales assujetties é cet 
impét sont celles d’avocat, de médecin, 
d’ingénieur, -d’architecte, comptable et ex- 

pert. Cette énumération n’est pas limitative 
et le défaut de mention d’une profession 
n’exempte pas de l’impét. Le taux de cet 
impét est progres‘sif, il commence de 11% 
'sur le revenu qui ne dépasse 1.500 LE. 
jusqu’é 22% sur le revenu qui dépasse 
4.000 LE. 
11 y a aussi l’impét de défense et l’impét 
de sécurité nationale et l’impét de combat- 
avec de taux progressif basé sur l’assiette 
brut de revenu. Ajoutons qu’il y a des 
exonérations des impéts Professionnels 
pour les premiers Cinq ans, calculées aprés 
l’obtention de la licence qui petmet de 
travaille; dans la profession, et également 
des exonérations concernant les charges fa- 
miliales. Ce sont les sortes d’impéts que la 
loi de 14 juillet de 1939 a promulgués, 
comme commencement du régime fiscal 

moderne en Egypte. Ce systéme s’est déve- 
Ioppé pour deux raisons: 
1) La nécessité de créer de nouvelles res- 
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sources pour couvrir les dépenses pu- 
bliques. 

2) La tendance 2‘1 imiter 1e systéme fiscal 
des pays développés pour établir 1a 

justice fiscaI'e entre les citoyens. 
Aprés 1a promulgation de cette loi, 1e gou- 
vernernent a essayé de créer de nouveaux 
impéts par des lois séparées, mais ils sont 
rattachés au Code des impéts directs. 

IV. L’IMPOT. GENERAL SUR LES REVENUS 

Bien que l’impét général sur les revenus 
ait été envisagé dans le ptojet de loi Pré- 
senté par la commission fiscale 2‘1 l’époque, 
1e Parlement .n’a pas adopté cet impét. La 
commission des impfits a été d’avis que la 
situation éconornique du pays ne Permettait 
pas de l’appliquer, d’autant que sa nécessi- 
té ne se faisait pas sentir 2‘1 ce moment. 
En effet, l’établissement d’un tel impét ne_ 
tend pas seulement 2‘1 créer des ressources 
pour I’Etat, mais aussi £1 assure: une cer- 
taine équité entre les contribuables. En 
effet, les autres impéts directs sont le plus 
souvent Propertionnels et sont appliqués 
abstraction faite de la situation financiére 
du contribuable et des charges qu’il sup- 
porte. Au cont-mire, on tient compte de 
cette’ considération en ce qui concerne l’im‘ 
p6t sur le revenu global. On peut assurer 
une répartition équitable de l’irnpét entre 
le riche et le Pauvre. 
Ainsi, la loi n° 99 de 1949 a appliqué dix 
3115‘ Plus tard le'systéme de l’impét général 
suf les revenus. La cause de ce retard 
n’était pas seulernent la situation économi- 
que du pays, mais aussi les circonstances 
sociales et politiques. Pour bien expliquer 
cette situation, on peat noter que les mem- 
bres du Parlement étaient en général les 

gens les plus riches d’Egypte. De plus, 
beaucoup d’étrangers habitaient en Egypte 
et leur intérét était d’éviter un tel impét. 
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Ils ont donc utilisé leur influence politique 
par l’intermédiaire du Roi, ou sur le gon- 
vemement. 

L4 territorialité de cet impo‘t 
C’est 1e seul impét pour lequel 1e législa- 
teur égyptien n’a accordé aucune attention 
au probléme de la double imposition. II 
est applicable aux: 
1) Egyptiens, qu’ils soient domiciliés é 

l’intérieur ou 2‘1 l’exterieur du pays, sur 
tous leurs revenus réalisés dans le pays 
ou :31 l’extérieur; 

2) Etrangers non résidents, sur leurs re- 
venus de source égyptienne. 

Cet impét ne s’applique qu’aux Personnes 
physiques. 11 y a des exonérations pour les 
revenus globaux ne dépassant pas 1.000 
LE. 
II y a d’autres exonérations ‘sur les revenus 
des diplomates par réciprocité. Evidem- 
ment, l’assiette de cet impét est l’assiette 
nette de tous les impéts cédulaires, c’est-é- 
dire aprés 1a déduction des impéts cédu— 
laires dle chaque revenu. 

Le: dmz't: de macem'on 
11 y a deux 101's qui réglent cet impét. 

L’z'mpo‘zf généml wr 14 macem'on 
Par décret No. 159 de l’année 1952, I’im- 
pét général sut 1a succession a été promul- 
gué. II s’applique sur la succession comme 
universalité avant la distribution aux héri- 
tiers. Son taux a été augmenté par la loi 
No. 202 de 1960, 1'1 est d’un taux progres- 
sif par tranche. Le ‘taux varie de 5% sur la 
premiére tranche de 5.000 LE. jusqu’é 
40% sur la tranche qui dépasse 63.000 LE. 
L’z'mpo‘t 5w 1;; partie ale claaque béritz'er 
II a été promulgué par la loi No. 142 de 
1944, i1 atteint la part de chaque héritier 
aprés Ia division de la succession. II y a 
des exonérations de cet impét Sur la partie 
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qui ne dépasse pas 500 LE. Le taux est 
progressif par degré et par tranche, i1 varie 
de 5% sur la premiére tranche jusqu’é 
22% pour la tranche qui dépasse 65.000 
LE. 11 y a aussi des exonérations de l’as— 
siette de cet impét concernant l’habita-tion, 
les livres et les collections de timbres et de 
mommies anciennes du défunt. 
Ces nouveaux impéts, c’est-é-dire les im- 
péts cédulaires, l’impét général sur les re- 
venus et les droits de succession sont venus

' 

compléter les impéts direct existants, teIs 
que I’impét foncier et I’impét sur la pro— 
priété Bade qui formaient jusqu’alors la 
base principals de la taxation directe. 
Dans I’ensemble, 1a taxation directe reste 
encore trop rigide du fait que les taux 
progressifs ne sont appliqués que dans les 
deux derniers impéts. De plus, l’impét pro- 
gressif sur le revenu n’a Pas donné les :63- 
sultats escomptés en raison du nombre trop 
faible des. assujettis. Il existe une autre 
Iacune dans le systéme fiscal égyptien, les 
bénéfices provenant de l’agriculture ne sont 
pas sour‘nis 2‘1 l’impét industriel ou commer- 
cial, sauf s’il sont encaissés par des sociétés 
anonymes. L’agriculture, richesse princi- 
Pale du Pays, ne contribue donc pas en' 
proportion de son importance aux recettes 
fiscales. 

Le président de la‘ commission fiscale a es— 
sayé Td’expliquer cette situation en disant 
,,L’expérience de ces dix derniéres années 
a démontré que l’exploitation agricole était 
plutét déficiente ou du moins trés aléatoire, 
2‘1 tel point que les pouvoirs publics ont dfi 
prendre des mesures souvent onéreuses 
pour le trésor en vue d’atténuer l’ampleur 
de la crise”. 
D’un autre cété, 1e rendement de pareil 
impét serait trés rnédiocre. Ajoutons qu’un 
tel impét serait impopulaire, tous ces argu- 
ments out paru suffisants pour ne pas l’éta- 
blir. 

'
‘ 
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En ce qui concerne les redevances comma 
les droits d’auteurs ou les brevets ou le 

,,know how”, on a estimé é l’époque que 
le moment n’était pas encore venu de les 
soumettre é une charge quelconque qui 
pourrait en entraver le développement. Ce 
sera également l’oeuvre de l’avenir. 

NOTRE CONCLUSION 

A notre avis, trois Principes doivent étre 
'réunis dans un systéme fiscal: 
1) La justice fiscale 
2) Le reridement flexible des impéts 
5) L’aptitude des impéts comma instru- 

ment d’une Politiquevde dévelpppement 
economlque 

Cette triple orientation du droit fiscal doit 
étre considérée par les gouvemements. des 
pays en voie de développement. Si nous 
sommes d’accord sur ces principes, essaybns 
de déterminer si la systéme fiscal égyptien 
a atteint ces ‘buts on non. 

1) En ce qziz" con/Mme la jmtz'ce finale 
On trouve dans le systéme égyptien une 
tendance £1 réaliser cette justice, par exem- 
ple, l’exonération des revenus médiocres, 
165 exonérations pour les charges familiales 
vont dans c‘e sens. Pourtant, comme 1a fis- 
cal-ité est basée Presqu’entiérement sur les 
impéts indirects, on peut donc voir des 
entravés £1 cette justice. D’autre part, les 

montants d’exonérations qui sont applica- 
bles maintenant restent' sans changement 
depuis 1939, date de la promulgation de 
la loi, bien que le cofit de la vie ait aug— 
menté et que les revenus moyens ne se 
soient pas élevés. Il serait préférable de 
développer ce systéme généml‘ par l’adop- 
.tion d’un imp'ét unique sur les personnes 
physiques et Sur les personnes morales, 011 
au moins de créer de nouvelles assiettes 
c'omme par exemple 1a taxe‘ agricbl‘e -ou' l’im- 

Bulletin Vol. XXIX, October/octobre no. 10, 1975 

DR. AHMED IMAM 

pét ‘sur les redevances qui ont échappé é. 

tous impéts jusqu’z‘a. maintenant. Pourtant, 
l’impét sur les revenus des personnes phy- 
siques ou morales suppose, po'ut son appli- 
cation appropriée, toute une série de con- 
ditions dont l’existence se présente rare- 
r‘nent dans le pays, comme les revenus ou 
le niveau de l’administration fiscale. Ajou- 
tons que la réalisation de la justice fiscale 
compléte Pourrait affecter 1e rendement 
final des recettes fiscales. Partant, le gou- 
vernement doit essayer: 
a) d’étendre l’assiette des impéts pour’ 

trouver d’ autres ressources qui sont jus- 
qu’z‘i présent exonérées de tous impéts, 
pour la justice et la flexibilité 'des re- 
cettes fiscales; 

b) si les circonstances économiques at so- 

ciales n’encouragent pas l’vapplication 
d’un systéme d’impét unique sur les 

personnes physiques, ce n’est pas le cas 
pour les personnes morales. Un impét 
unique sur les activ'ités des sociétés basé 
sur un régime de revenus mondiaux et 
qui peut étre différent dans son taux 
et dans ses moyens de perception .de 
celui des personnes physiques est sou- 
haitable dans ce cas. 

2) E72 ce qui concerne 1e refldemem‘ ale: 

impé‘ts 

Le montant des impéts :‘1 payer augmente 
chaque année, c’est vrai, et c’est normal 
puisque la production, les prix et les re-~ 

venus augmentent. Pourtant, toutes ces cir- 
constances n’aboutissent pas a un résultat 
satisfaisant. Les dépenses publiqués en 
Egypte augmentent en général d’un pour- 
centage plfis rapide que les recettes publi- 
ques. Le législateur égyptien, au lieu de 
trouVer une solution radicale de. ce pro- 
bléme, en créant par ex’emple, de nouvellés 
assiettes ou en améliorant les moyens de 
recou’vrements, a essayé d’augmenter cha- 
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que année 1e taux des impéts applicables. 
Alors, on Peut constater que: 

21) En ce qui concerne l’élévation continu- 
elle du .taux d’impét, dans le pays, elle 
constitue un simple transfert des recettes 
pour les attirer du secteur privé vers le sec~ 
'teur public. Une teIle politique affecte 
l’investissernent privé, elle forme une épar- 
gne forcée au profit du secteur public et 
diminue l’initiative privée. Affectée 5. la 
thésaurisation, elle constitue pour l’Etat des 
’ressources budgétaires en vue d'e 1a cou- 
verture de déficits budgétaires ultérieurs, 
c’est-z‘t-dire une épargne liquide. 
Pour "la réussite d’une telle Politique, il 

est trés important d’avoir par ailleurs une 
polifique d’encouragement fiscal. Ce‘s con- 
sidérations ‘sont utiles a une politique fis- 
cale qui‘ entende non seulement influence: 
le mpntant de la dépense globale de l’éco- 
nomie nationale, mais aussi pousser celle-ci 
vets I’investi'ssement selon les voeux de la 
politique conjoncturelle. 

b) En effet, on note que la technique 
moderne de la fiscalité, c’est-i-dire l’utilisa- 
tion du levier de la fiscalité comme mé- 
thode de développement, ne se rencontre 
pas en Egypte. La création d’un secteur 
public ne d'oit pas empécher d’fitiliser la' 

fiscalité comme un des moyens de politique 
‘financiére Pour approcher les buts suivants: 
1) Stimule'r la formation d’épargne privée 
2') Orientér cette épargne vers les investis- 

sements productifs 
3) Ajouter é cette épargne publique 
En d’autres termes, 1e rendement flexible 
des impéts ne se réalise pas 5. moins, qu’on 
ne parvienne é créer de nouvelles activités, 
21 encourage: l‘es entreprises actualles, é. 

étendre leurs activités et 51 créer un systérne 
de collaboration entre les secteurs publics 
et privés. 
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Evidemment pour un pays comme l’Egypte, 
c’est plutét le développement éconornique 
lui méme qui doit constituer l’objectif es- 
sentiel, la stabilité financiére et l’équilibre 
de la balance des paiements devant étre 
dans cette perspective un objectif secon- 
daire. 

3) En ce quz‘ concerne l’aptz'mde ale: im- 
pét; comma instrument d’zme‘polz‘tz'qzze 
de développement . 

On peut constater que la tendance moderne 
est d’utiliser les impéts COmme moyen de 
diriger l’économie. Ces observations valent 
pour tous les régimes économiques, capi- 
talistes ou socialistes. L’entreprise est axée 
sur la Production, l’amélioration du bien 
étre, 1e profit. Tout ou partie de ce béné- 
fice va 5. l’Etat, mais celui-ci doit toujours 
l’aider et peut se servir d’elle pour dormer 
2‘1 l’éconor'nie telle direction qu’il estime 
utiIe. 

Si nous essayons d’analyser la situation en . 

Egypte, on constate qu’au contraire de la 
plupart de 'pays en voie de développement, 
les impéts ne jouent pas principalement un 
réle économique, de stimulant fiscal pour 
attire): les capitaux privés dans les-pays, ou 
diriger l’épargne vets les investissements. 
La raison provient de la tendance sociale 
qui a été donnée £1 1a politique du dévelop- 
pement; ‘ 

En effet, 1e gouvernement a essayé de pren- 
dr“e toutes les initiatives dans tous les Pro- 
grammes économiques du Pays. Un secteur 
public qui englobe presque 75% de toutes 
les activités économiques a été créé depuis 
1957. Les 25% du secteur privé se con- 
centrent dans les petits commerces et la 
propriété fonciére. 
Dans un tel systéme, 1a politique fiscal est 
donc appellée é remplir les buts suivants: 
1) Le financement des dépenses publiques 

‘ 

destinées au développement économi- 
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que du pays par un transfért des 
moyens écnomiques du secteur privé 
vers le secteur public. 

2) L’influence’ et l’orientation de la valeur 
des investissement privés par l’utilisa- 
tion du taux des impéts. 

3) La formation de l’épargne par deS‘ 

moyens appropriés et pbligatoires. 
Dans cette politique, 1e seul moyen exté- 
rieur était l’emprunt pfiblic. Depuis 1954, 
la Gouvernement s’est dirigé vets ce moyen, 
soit'dans les marchés intérieurs pour col- 
lecter les épargnes dans les mains de petits 
épargnants, ou extérieurs, vets les institu- 
tions internationales ou les gouvernements 
étrangers. 
Evidemment, une telle politique financiére 
est trés dangereuse pour le Pays si nous 
considérons‘ qua I’ifitérét de la dette publi- 
que absorbe pour le moment plus de 2/3 de 
notre commerce extérieur. 
On peut donc .constater que la politique 
fiscale en Egypte a un‘ but esSentiel, c’est 

de Combler 1e déficit budgétaire de l’Etat, 
ce qui explique l’augmentation rapideIde 
ses taux. Les finances publiques out perdu‘ ‘ 

avec l’orientation d'e la politique économi- 
que, leur caractére sain, elles ne sont pas 
encore en état de remédier £1 l’insuffisance 
de l’investissement privé et des préts étran- 
gets pour financer les plans de développe- 
ment. 
11 semble, en résumé, que la politique. éco- 
nomique actuelle dans le domaine glu dé- 
veloppement ait évolué dans une direction 
assez précise, qui peut étre‘ définie de la' 

maniére suivante: 
a) Vets 1e renforcerneht de l’entreprise de 

l’Etat sur l’industrie a 

b) Vets 1e rempl‘acement de l’initiative pri- 
Vée par des décisions gouvernementales 
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Sans doute, i1 faut reconnaitre que méme 
un secteur public rationnel, et plus capable 
ne peut assurer, a ‘1ui~seul, un développe- 
ment rapide; 1e secteur privé doit logique- 
ment pxendre 59. place dans I'e programme 
de réforme économique qui est souhaitable. 
i nous voulon’s améliorer notre situation 
économique pour unv dévelqppement rapi- 

‘ de, i1 faut bhanger notre systéme fiscal -et 
planifier une politique fiscale appropriée. 
Et ce qui nous encourage ‘2‘; présenter de 
telles prOpositions, ce sent: 
1) Les changements sociaux, économiques 

et politiques des vingt d'erniére's années. 

2) L’Egypte ne sOuf‘fre pas d’un manque 
de capacité de l’administration fiscal‘e, 

comme'les autres pays en voie de dé- 
veloppement. 

3’) Les pays les plus sodalistes comma 
I’URSS ont changé leur attitude idéolo- 
gique. 115 font appel aux capitaux 
étrangers, comme les capitaux améri- 
cains, frangais, allemands, pour Partici- 
Per dans leur processus de développe- 
ment économique rapide. 

Un pays comme l’Egypte ne doit donc Pas 
tester isolé et dépendre des moyens finan- 
ciers intérieurs ou des moyens les plus dan- 
gereux, c’est-é-dire 1e prét extérieux, qu’il 

devrait c0nsidérer comme un moyen ex- 

tréme auquel‘ 1'1 116 faudrait pEnsef que .si 
nous ne sommes pas é méme de faire face 
£1 nos besoins par nos ressources normales. 
Nous croyons que la politique financi'ére et 
fisCale de l’Egypte est bien I’image de sa 
structure économique et politique actuelle. 
Espérons qu’il y aura un jour dans le pays 
un mouvemen-t éc'onomique vets un déVe- 
loppement‘qu‘i‘ puisse provoquer sfirement 
le besoin d’une réforme fiscale globale. 
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. ROGER DAGON *: 
SWISS TREATY PROVISIONS ON DISCLOSURE OF PROFESSIONAL AND BANK SECRETS 

I. DISCLOSURE IN TAX MATTERS 
NATIONALLY AND 
INTERNATIONALLY 

1. The Swiss procedure of assessing taxes 
rests preponderantly on disclosure provided 
by the taxpayer himself (bank statements, 
wage certificates, etc). However, the laws 
also extend the duty to provide information 
and statements to the Tax Authorities, to 
third persons (creditors, debtors, deposita- 
ties, etc.).1 It has been ruled ‘by the Swiss 
Federal Tribunal that a third person is not 
entitled to any secrécy towards the Tax 
Authorities, even though he is under a con- 
tractual duty not to disclose assets or in- 
come belonging .to the taxpayer. A finan- 
cial company which is not“ entitled to‘ the 
benefits of the Swiss Federal Law on the 
banks and savings banks of 1934, as 
amended on March 11, 1971, may not 
withhold a list of its creditors from the Tax 
Authoritiss even though it must keep back 
secret loan agreements with‘ cyL-edi‘tors.2 

Refusal to produce a list of creditors to the 
Tax Authorities is held against the taxpayer 
and no deduction is allowed for interest 
payable to such creditors.3 
* Attorney-at-Iaw, Geneva/Switzerland. 
1. e.g. Art. 90 Arrété du Conseil fédéral con~ 
cemant la perception rd’un impét pour la défense 
nationale of Dec. 9, 1940 as amended (Federal 
Defense Tax Act: the obligation of assurance 
companies to reveal the surrender value of life 
insurance; of companies to provide statements 
regarding director fees, etc. at the taxpayer’s re- 
quest; similar provisions may be foimd‘ in Can- 
tonal Tax Laws. 
2. Decision by the Swiss Federal Tribunal in 
AG. fiir Industriefinancierungen vs. Wehrsteuer. 
Rekurskommission des Kantons Zfirich in Arréts 
du Tribunal fédéral suisse (ATF 92 I 393 ff.). 
3. Archiv fiir schweizerisches Abgaberecht - Ar- 
chives de droit fiscal suisse, (hereafter Archiv) 
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2. The problem is of fundamental im- 
portance when the financial institution or 
.any other person requested by the Tax 
Authorities to ansWer an inquiry about a 
taxpayer, is bound to professional (attor- 
ney-at-law, riotary public, auditor, etc.) or 
banking secrecy. If an inquiry is made into 
a taxpayer’s assets or income held by a 
bank, the conflict situation is obvious since 
the violation of professional or banking 
secrecy is punishable with heavy fines or 
even imprisonment.4 In parentheses it may 
36 (1966/67), p. 1'92; Heinz Masshardt, Kom- 
mentar zur eidgenéissischen Wehrsteuer 1971— 
1982, Axt. 89/6 - s. 
4. Section 47 of the Law on the banks and 
savings banks, as a'rnended on March 11, 1971 
reads: 
1. Whoever, in "his capacity as member of an 

executive body, as employee, as agent, as li- 

quidator or as commissioner of a bank, as 
observer of the Banking Commission, or ev'en 
as member of an executive body or as em- 
ployee of a recognized auditing institution, 
will have revealed a secret entrusted to him 
or of which he has had knowledge because 
of his duty or of his employment, 
or, whoever will have induced another to 
violate the professional secrecy, 
will 1be punished by imprisonment up to six 
months or by a fine in amount up to Sfrs. 
50,000.——. 

2. If the delinquent has acted by negligence, the 
penalty will be a fine in amount up to Sfr. 
30,000.——-. 

3. The violation of the secrecy remains punish- 
able even though the duty or the employment 
has ceased or the holder of the secret n9 

- longer exercises his profession. 
4.‘ There will be reserved the provisions of the 

federal and cantonal legislation setting forth 
the obligation to inform the authority and to 
testify in court. 

See also Article 321 of the Swiss Penal Code as 
regards lawyers, auditors, notaries and their aux- 
iliaries. 
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be remembered that the provision on bank- 
ing secrecy was enacted in 1934 when a. 

foreign State attempted to confiscate assets 
of a certain category of its citizens and 
when the Swiss banks feared that repre- 
sentatives of the said Sta-te could infiltrate 
the community and spy out the existence of 
foreign deposits in Switzerland. 

5. It is therefore of vital importance to 
note that the case law and the dominant 
opinion of legal authors in Switzerland 
consider that professional and banking se- 
crecy must in principle always have pre- 
cedence over inquiries in tax matters.5 The 
principle applies first in the circle of natio— 
nal tax affairs when ‘the Swiss (Federal or 
Cantonal Tax Authorities) request infor- 
mation about a taxpayer from a banking in- 
stitution. In international tax matters, the 
rules of comity among nations require that 
the Foreign Tax Authorities communicate 
with the Swiss Tax Authorities about any 
matter involving a Iesident or a citizen of 
Switzerland. Legal assistance is not provid- 
ed by the Swiss Authorities in political or 
in tax affairs or in the application of for- 
eign exchange control regulations or in 
military matters.6 

4. Six bilateral tax conventions provide 
for the exchange of information between 
the Tax Authorities of the contracting 
Sta-tes to the extent that the information is 
necessary for carrying out the provisions of 
the convention, e.g. to prove the legitimacy 
of a claim for relief from foreign with- 
holding taxes on dividends, interest or 
royalties (or a refund as the case may be).'7 
Information is only provided to the foreign 
tax authorities .to the extent that such in- 
formation is available under =the laws and 
the administrative practice of either coun- 
try. Information needed by the foreign tax 
authorities to enforce their tax laws (e.g. 
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the German foreign tax law or “Aussen— 
steuergesetz”) or to investigate into a de- 
ficiency in income reporting by one of their 
taxpayers is not available from the Swiss 
authorities,8 Any information made avail- 
able by the Swiss tax authorities must not 
be disclosed .to any authority (judiciary, 
prosecutor etc.) other than the requesting 
foreign tax authorityfl Disclosure of any 
trade, business, industrial or professional 
secret or trade process is outruled.1'0 

S. The convention for -the avoidance of 
double taxation between Switzerland and 
the United States of America of May 24, 
1951 takes a step further beyond the rules 
embodied in the other five bilateral tax 
conventions, , 

5. See Ernst Blumenstein, in “Bankgeheimnis”: 
Handbuch Ides Bank~, Geld- und Barsenwesens 
der Schweiz, Thun 1964, p. 97. ' 

6. Robert Hauser, Das Bankgeheimnis im inter- 
nationalen Rechtshilfeverkehr in Strafsachen, 
Schweizerische Zeitschrift fiir Strafrecht v01. 87, 
1971, pp. 151 ff. 

7.- Conventions for the avoidance of double tax- 
ation on income with the Federal Republic of 
Germany of August 11, 1971, Article 27 (1); 
with France of September 9, 1966 as‘ amended 
on December 3, 1969, Art. 28 (1); with the 
United' Kingdom of September 30, 1954 as 
amended on August 2, 1974, Art. XX (1), with 
the United States of America of May 24, 1951, 
Art. XVI (1), with Austria of January 30, 1974, 
Art. 26 and with Denmark of November 23, 
1973, Art. 27. Switzerland was always very re- 
luctant to concede the exchange of information 
see Ernst Hiihn, Doppelbesteuerungsrecht (Ver- 
l'ag Haupt Bern 4. Stuttgart 1973) p. 397 ff. It 
did not subscribe to the recommendations accord- 
ing to Article 26 of the OECD Draft Model on 
Tax Conventions on Income Taxes. 
8. See III. A.T.F. 96 (1970) I p. 743 explained 
on I. p. S ff. hereafter; e.g. Botschaft des Bun- 
desrates an die Bundesversammlung of 10/20/ 
1971 (convention with the Federal Republic of 
Germany BB1 1971 Nr. 49 p. 1446. 
9. See 7. 
10. See 7. 
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Section XVI of which reads as follows: 
“The competent authorities of the con- 
tracting States shall exchange such informa- 
tion (being information available under the 
respective taxation laws of the contracting 
States) as is necessary for carrying out the 
provisions of the present Convention or 
for the prevention of fraud or the like in 
relation -to the taxes which are the subject 
of the present Convention. Any informa- 
tion so exchanged shall be treated as secret 
and shall not be disclosed to any person 
other than those concerned with the assess- 
ment and collection of the taxes which are 
the subject of the present Convention. No 
information shall be exchanged which 
would diéclose any trade, business, indus- 
trial or professional secret or any trade pro- 
cess”. 

For many years it has not been clear how 
this provision would be interpreted in prac- 
tice as far as it referred to the Prevention 
of fraud. The definition of the term 
“fraud” is particularly important since wil- 
ful tax evasion is a crime in the United 
States, whereas a deficiency in income fe- 
porting in Switzerland is not a‘crirne at the 
very outset. It may be a crime Whenever a 
taxpayer has attempted to defraud (e.g. by 
false statements) the Tax Authorities as 
will be explained hereafter; (in the latter 
case it is equivalent to a common law 

. fraud). 
For obvious reasons disclosure in interna- 
tional tax matters may never go beyond dis- 
closure requirements under Swiss (Federal 
or Cantonal) Tax Law. At the request of 
the US Internal Revenue Service, the Swiss 
Tax Authorities will only provide such 
information about the taxpayer which is 

unquéstionably available under Swiss law. 
However, the determination of information 
available finder Swiss law to the Tax 
Authorities is a particularly intricate pro- 
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blem answered differently under the va- 
rious Ca-ntonal Tax Laws and the Federal 
Defence Tax Act. 
In a decision rendered on December 23, 
1970,11 the Federal Tribunal has encoun- 
tered an inquiry made by the US Internal 
Revenue Service addressed :to. the Federal 
Tax Administration about a case of tax 
fraud. It was its ‘task to draw a line be- 
tween “available information under Swiss 
Law” and “classified information” as re- 

gards papers and (documents which come 
under the banking secrecy. 
The Internal Revenue Service requested the 
Federal Tax Administration to investigate 
a matter where X (US citizen or US resi- 
dent) had defrauded the US Government 
under the shield of a Swiss bank account. 
Since the Swiss bank complied with the 
Swiss Administration’s request, the quest- 
ion under debate before the Federal Tri- 
bunal was whether the Internal Revenue 
Service may have access to the bank’s in- 
formation about its client. Under the con- 
vention information is only given to the ‘ 

Internal Revenue Service to the extent that 
such information is available under the 
laws of Switzerland. The tést before the 
judges of the Federal Tribunal Was there- 
fore whether the banking secrecy does not 
preclude the disclosure of information to 
the Internal Revenue Service. The Federal 
Defence Tax Act does not give a clear 
answer whether an investigation by the 
Federal AuthOrif-ies may do away with the 
banking secrecy. In some Cantons a pro- 
vision is "missing, Whereas in other Cantons 
the banker is compelled to inform the pro- 
secutor in case of tax fraud. In Zurich, 
Basle and Geneva the banking secrecy does 
not preclude an investigation by ‘the pro- 

11. X vs'. Federal Tax Administration, decision 
rendered on December 25, 1970: A.T.F. 96 I 
737 ff. European Taxation 1971 11/13. 
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secutor for tax fraud and the prosecutor is 
authorized to act under the Canton Crimi- 
nal Procedure Code. The Federal Tribunal 
held that the United Stat-es, when its dele- 
gation was negotiating :the convention, 
could reasonably expect that the question of 
disclosure for the prevention of fraud was 
answered by a rule identical to that which 
was in force in the principal banking and 
financial centers (Zurich, Basle and Ge- 
neva). Hence the common law rule estab- 
lished by the Federal Tribunal is that a re- 
quest by the Internal Revenue Service for 
information to prevent a fraudulent opera- 
tion by a US citizen or resident can over- 
ride the banking secrecy. Tax fraud must be 
construed under Swiss law and occurs 
when a taxpayer used deceptive devices 
(false, forged or inaccurate statements), :to 
defraud the Tax Authorities in order to get 
an unjustified tax advantage. Under this 
definition, tax fraud is equivalent to a com- 
mon law offense which does not warrant 
the maintenance of the banking secrecy. 
Before providing legal assistance to the In- 
ternal Revenue Service, :the Swiss Tax 
Authorities have (to test the request made 
by the Internal Revenue Service Whether it 
does establish with enough evidence that a 
tax fraud did occur or if the US Tax 
Au-thOrities had every reason ‘to believe that 
a fraud was committed or at least planned; 
Obviously .this test is of a Particularly deli- 
cate nature. 
The Tribunal’s decision 1‘2 shows evidence 
of the willingness ,of the Swiss Judicial 
Authorities to cooperate with foreign States 
within the framework of Swiss law. This 
needs to be emphasized since the US House 
Committee on Banking and Currency has in 
recent years violently attacked foreign se- 
crecy jurisdiction and mentioned Particular- 
ly Swiss banking secrecy as a shield for un- 
lawful practices. 
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II. DISCLOSURE IN THE PROCESS OF TAX 
TREATMENT 

a) Amenment and collection of tam fmm 
the banker

‘ 

6. In the process of the assessment and 
collection of taxes from the banker himself 
(or an attorney, auditor, etc.) he can not 
be requested to name creditors, debtors or 
any third person being a client of the bank 
under an agreement or a fiduciary relation— 
ship. It has always been firmly held and 
case law of .the Federal Tribunal is not con- 
trary (see footnote 2), that a banker must 
refuse to divulge a client’s name or any 
documents, statement of income or a state- 
ment of the client’s portfolio to the Tax 
Authorities. However the refusal to name a 
client, debtor, creditor or any person for 
Whom the banker is acting as a fiduciary, or 
to produce any relevant document to the 
Tax Authorities, may be held against the 
banker. In principle, no allowance is given 
by ‘the Tax Authorities for debt interests if 
the creditor’s name and residence is not 
disclosed.13 Assets held. in a fiduciary ca- 
pacity are not allov’ved as a deduction and 
taxed to the fiduciary who has to pay ad- 
ditional :taxes on fiduciary assets and in- 
come, unless the fiduciary agreement is 

produced to the Tax Authorities.14 There 
is an obvious dilemma in the banker’s po- 
sition toward the Tax Authorities. Under 
the Federal law on banks and savings 
banks he must not talk or Provide any in- 
formation about his clients. The Tax Au» 
thori-ties have no legal remedy to “pierce” 

12. See 11. 
13. A.T.F. 64 I 194; Archiv 26 p. 158; 11, p. 
421; 12, p'. 127; 14 p. 73; M. Pichon; Le Secret 
professionnel, Steuer-Revue 1956 p. 139 ff. 
14; Roger Dagon, Besteuerung im Falls von 
Treuhandverhiltnissen und verwandten Tatbe— 
stinden, Schweizerische Juristen-Zeitung 1965, p. 
101 ff.; p. 120 ff. 
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the banking secrecy, but they may tax 
him without regard to the actual situation 
and not allow a deduction for debt interests 
or assets only held in a fiduciary capacity. 

7. An escape ‘to the dilemma is to ask the 
bank’s auditors to certify. the bona fide 
existence of debt interests or assets or in- 
come 'he1-d only in a fiduciary capacity. 
Usually the Tax Authorities did’ recognize 
such indirect evidence without asking fur- 
ther disclosure of the content of agree- 
ments or any other particulars. In some in- 
stances, ‘the Tax Authorities were com- 
pelled by Swiss Courts .to accept such in- 
direct evidence of bona fide debts. Indirect 
evidence was provided by a notary public 
requested by the Tax Authorities to state a 
creditor of a loan, who asked the Chamber 
of Notaries in his Canton to‘cer-tify the 
bona fide existence of the loan. The Fede- 
ral Tribunal decided that the offer to pro- 
duce indirect evidence (eg. the statement 
by the Chamber of Notaries which itself, 
was under supervision by the Cantonal Jus— 
tice Department) should be heard.15 An 
attorney was also heard who could bring 
evidence without disclosing the name of 
the beneficiary under a fiduciary agree- 
ment.16 

8. A certification by the bank’s auditdrs 
should also be recognized by the Tax 
Authoritigs since they have semi-official 
functions being under supervision of the 
Banking Commission. Never a banker or 
attorney should give way under the pressure 
of the Tax Authorities. 

b) AJJeIJmmt and collection of Mace: from 
a bank’s client 

9. Francejhas the “bordereau de coupons” 
system under which interest on .bonds cash— 
ed in France are automatically reported by 
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the bank to’ the Tax‘ Authorities (more than 
NF 300). A tax of 25% on interest is 

Withheld, which the crpditor who does not 
want to- report the income, may abandon 
(“impét Iibératoir'e”). A like system in 
Switzerland .would clash with fundamental 
opposition sirice the banks must disregard 
absolutely any assessment against their 

clients, unless they have a proxy to file the 
tax return for the client. The Swiss Tax 

' Authorities do not even attempt to inquire 
into a client’s account since the bank or 
attorney would categorically veto their re- 
quest. It should be remembered that any 
disclosure of client’s accounts toward the 
Tax Authorities would be a punishable of- 
fence (see footnote 4). Therefore a banker 
or attorney will not talk or inform anybody 
Without his ovén client’s fOIma'I (written) 
consent. 

10. Only the criminal prosecutor has the 
right to search files at the bank. If it is a 
search visit Without previous notice, the 
bank must see to it that the search is only 
carried out to the extent that first the cul- 
prit is indeed a bank’s client and that the 
search is strictly limited to documents of 
interest for the prosecutor. 

11. If a search is announced sufficiently 
in advance, the banker should attempt to 
have his client’s consent and consult 'With 
his rattomey. 
In any case the banker must insure that 

other clients’ interests are not jeopardized 
and that the crime has not come under the, 
statute of limlitatiOns. The statute of limita- 
tion is a particularly important point since 
often crimes are only discovered after a 
considerable number of years. 

15. Archiv 26 p. 340. 
16. See 14. 
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III. TAX AVOIDANCE, TAX EVASION AND TAX FRAUD 

12. Tax avoidance may be considered as 
the legitimate use of legal institutions to 
reduce or avoid taxes. A trust with foreign 
trustees might have- considerable tax ad- 
vantages for UK or US citizens or for other 
beneficiaries having assets with a ‘situs in 
the UK or USA.17 
13. However, tax evasion is considered as 
a crime under the US Internal Revenue 
Code (section 7201: “Any person who 
willfully attempts in any manner to evade 
or defeat any tax imposed by this title or 
the payment thereof shall, in addition -to 

other penalties provided by law, and, 
upon conviction thereof, be fined‘not more 
than .15 10,000, or imprisoned not more 
than five years, or both, together with the 
costg of prosecution”). 

14‘ While deliberate deficient reporting 
of income or assets by a taxpayer is a crime 
under the US Internal Revenue Code, the 
deliberate omission of reporting is also 
punishable with fines in Switzerland but is 
not considered as a crime (soustraction sim- 
ple, einfache Steuerhinterziehung) .18 
A typical case of tax evasion occurs when ‘a- 
foreign taxpayer has transferred undis- 
closed income or assets abroad to be held 
under the cover of a foreign legal institu- 
tion (company, trust, fiduciary). If the said 
taipayer were to be a US citizen the opera- 
tion would be considered as a tax crime and 
cooperation with him would be equivalent. 
However, under Swiss practice legal assist- 
ance to foreign countries is not given in tax 
matters, it is restricted to common law 
crimes. Therefore deficient reporting of in- 
come and assets by a foreign taxpayer (a 
non resident) dees not affect Swiss juris- 
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diction or the banking secrecy (see however 
IV. hereafter). 

15. Tax fraud goes beyond a deliberate 
omission of reporting income or assets ‘to 
the Tax Authorities. It is by definition the 
use of false, forged or inaccurate state- 
ments by a taxpayer to deceive the Tax 
Authorities in order to Secure an finjusti-, 
fied tax advantage.19 

16. The question arises Whether the Swiss 
Authorities would give legal assistance to 
a foreign country where a tax fraud was 
committed by one of its residents or citi- 

zens? ~ 

In- the light of the above quoted decision 
(note 19) and of general Swiss practice in 
tax matters, it may be held that legal assist- 
ance to a foreign country would only be 
given if Switzerland has assumed the duty 
under a bilateral treaty to cooperate with 
the Foreign Authorities for the‘preventior; 
of tax fraud. 

17. Only under the Swiss-American dou- 
ble ,taxation treaty, Switzerland has excep- 
tionally assumed the duty to cooperate with 
the US Tax. Authorities for the prevention 
of fraud, (Section XVI as quoted above). 

17. See Foreign Trusts in Multinational Fiscal 
Incentives, p. 577 published by Intgrnatiqnal 
Council for Fiscal Research, Inc. Princeton, New 

. Jersey USA, 1971. 
18. The Federal Defense Tax Act and all Can- 
tonal Tax Acts with the exception of Basel-Land 
and St. Gallen collect the taxes in case of a de- 
ficiency in income reporting according to the 
ordinary collection proceeding provided in the 
tax legislation. There is no duty to testify and to 
service documents for a third party with the 
exception of Basel-Land and St. Gallen where 
also a banker must testify in such cases: Martin 
Liischer, Das schweizerische Bankgeheimnis in 
strafrechtlicher Sicht p. 32 (Ziirich 1972). 
19. A.T.F. 96 I 737 ff., see I 5 above. 
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IV. TREATY ON MUTUAL ASSISTANCE 
IN CRIMINAL MATTERS 

18. A treaty between Switzerland and the 
United States of America on mutual assist- 
ance in criminal matters was signed on 
May 25, 1973.20 
Generally it is‘held that legal assistance 

. 

should be strictly confined to common law 
crimes, being defined as such common law 
crimes in both contracting countries. The 
reluctance by the Swiss. Authorities to ex- 
tend any legal assistance to tax evasion 
(merely deficient reporting of income and 
asséts etc. (see III above» is sensible since 
the latter is not consider-ed as a common 
law crime in Switzerland. Cooperation by 
the Swiss Judicial Authorities in common 
law crimes is not Limited. In a recent cas_e,21 
'the US Government sought redress and 

' changed its Justice Department with an in- 
vestigation against a US citizen and '3. Swiss 
bank for fraudulent operations in arma- 
ment contracts (fictitious invoices to de- 

ceive the US Government). Since the ficti- 
tious documents were made out in Switzer- 
land, (the US Justice Department requested 
the Zurich Prosecutor’s Office to open an 
investigation and -to grant the US repre- 
sentative the night to inspect the bahk’s 
statements 'as an injured party. The Federal 
Tribunal held that the United States was 
indeed an injured party in a transaction of 
civil law (armament contract between the 
Swiss bank’s client and US Government). 
Therefore the US representative had a right 
to have access to the bank’s files not as a7 

representative of public authority but as a 
partner in a private agreement, subject -to 
the condition that the US Justice Depart- 
ment would never use the information for 
tax purposes. 
For a reader unfamiliar with the details of 
the case it seems academic to request the 
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US Justice Department not to disclose in- 
formation for tax purposes. However, it 

clearly shows that the Swiss Judicial 
Authorities attempt to- erect a tight wall to 
prevent any diffusion of tax information 
outside of Switzerland. 

19. The treaty on mutual assistance with 
the U.S.A. contains a similar restraint. The 
information made available by the request- 
ed Swiss Authorities for a specific offense 
must not be used or produced in another, 
e.g. a tax proceeding (Article 5: principle 
of speciality) (see 20). 

20. As far as the prosecution of tax fraud 
is concerned, a treaty on mutual assistance 
with the USA. was not needed and it does 
not even apply since generally, mutual 'as- 
sistance is not accorded for the prosecution 
of Political, military or fiscal offenses (tax- 
es, custom duties or violation of antitrust 
laws) (Article 2 (1) litt. c) 1-5). 

21. Under the prevention—of-fraud clause 
of the double taxation convent-ion with. the 
U.S.A. as interpreted by the Swiss Federal 
Tribunal,22 the Internal Revenue Service 
has access to the bank’s information about 
its client, if and only if the Swiss Tax 
Authorities have substantial grounds to as- 
sume that a tax fraud which would also be 
punishable under Swiss law was committed 
by’ an US. tax offender which will lead to 

20. Int. Legal Materials, vol. XII Nr. 4 july 
1973, pp. 916 ff. (The American Society of Int. 
Law, Washington D.C.); Feuille fédérale 1974 
II No. 39 p. 582 Message .du Conseil fédéral :‘1 

l’Assemblée fédérale concernant 1e Traité‘ d’en— 
traide judiciaire en matiére pénale conclu 'avec 
les Etats~Unis d’Amérique. It is expected that 
the'trezity will become effective in 1976. 
21; A.T.F. 95 I 439 and 451; Int. Legal Mate- 
rials, the Am. Soc. Int. Law, May 1970, p. 567 
ff. . . 

22. See I. 5 above. 
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a trial in the U.S.A. In spit: of these ob- 
vious limitations as regards tax offenses, the 
treaty on mutual assistance will be probably 
of great importance, even 'as regards tax 
offences since it provides a chapter on mu- 
tual assistance in the fight against organiz- 
ed crime which extends mutual assistance 
even to cases of tax evasion committed by 
members of an organized-crime group.23 
22. The “revolutionary” progress by the 
treaty is therefor in the field of the pro- 
secution of the “organized crime”. 
The US Authorities estimated that hun- 

dreds of millions of dollars of revenue 
were lost by undisclosed transfer of money 
to foreign 'bank accounts including monies 
collected illegally in the United States 
through criminal practices (organized 
crime). The US Government sOught legal 
assistance from the Swiss Authorities 
through the negotiation of a mutual assist- 
ance treaty which would extend cooperation 
of the Swiss Authorities to the disclosure 
of accounts opened with Swiss banks by ' 

members of crime-organizations (Cosa 
Nostra, Mafia). A US delegation held the 
View that the Swiss Authorities should give 
mutual assistance in case of any inquiry 
made by the US Tax Authorities if they 
have a legitimate reason to believe that a 
member of a crime-organization maintains 
a Swiss bank account. 

25. Whenever mutual assistance is solicit- 
ed in the criminal prosecution against a 
person belonging to an “organized-crime- 
group” the principle of non-assistance in 
fiscal crimes (taxes, custom duties) and 
anti-trust offenses is exceptionally aband- 
oned. One of the most important excep- 
tions applicable in cases of assistance in the 
prosecution of organized crime concerns 
the investigations or proceedings involving 
violations of provisions on (U.S.) income 
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taxes. The experience in the United States 
proved that the chiefs of organized-crime 
groups are never directly involved in com- 
mon law offenses, using for that: their 
stooges, while their questionable affluence 
stemming from illegal practices did not 
correspond to their tax returns and revealed 
deficiencies in income reporting (A1 C9.- 
pone was lconvicted for tax evasion). 
24. Switzerland provides mutual assistance 
exceptionally in such cases to the US. 
Authorities, if their request shows that 
there are substantial grounds to believe that 
the tax offender is connected with an or- 
ganized-crime group. 
The requesting State (U.S.A.) must docu- 
ment and show that: 
i) the investigation concerns a person be- 
longing -to the upper echelon‘of an or- ~ 

ganized criminal group or, as such a po- 

23. Articles 6—8 of the treaty: 
Art. 6/3: For the purposes of this Chapter the 
term "organized criminal group” refers to an as- 
sociation or group of persons combined together 
for a. substantial or indefinite period for the pur- 
poses of obtaining monetary or commercial gains 
or profits for itself or for others, wholly or in 
part by illegal means, and for protecting its 
illegal activities against criminal prosecution and 
which, in carrying out its purposes, in a method- 
ical and systematic manner: 
a. at least in part of its activities, commits or 

threatens to commit acts of violence or other 
acts which are likely to intimidate and are 
punishable in both States; and 

b. either: 
’ 

(1) strives to obtain influence in politics or 
commerce, Especially in political bodies 
or organizations, public administrations, 
the judiciary, in commercial enterprises, 
employers’ associations or trade unions 
or other empl’oyees’ associations; or 

(2) associates itself formally or informally 
with one or more similar associations or 
groups, at least one of which engages in 
the activities described under subpara- 
graph 13 (1). 
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sition is not easy to prove, a person having 
participated in any important activity of 
such a group; 

ii) it is only by disclosure of a violation of 
the laws on income taxes, as mentioned in 
Article I of the US/Swiss double taxation 
convention, that a link of such a person ‘to 
an organized criminal group can be estab- 

-lished, and 

iii) the assistance provided by the request- 
ed State (Switzerland) is likely to lead to 
the imprisonment of such a person and 
thereby might have a significant adverse 
effECt on the entire organized criminal 
group.24

I 

The requesting State (USA) must show 
that the securing of the information or evi- 
dence is not possible without the coopera- 
tion of the authorities in the requested State 
or that it would place an unreasonable bur- 
den on the requesting State (Article 7 (5)). 

25. A letter of understanding exchanged 
between both governments indicates that 
the treaty does away with the bank secrecy 
with the banker obligated to testify and to 
service documents, if the requirements of 
paragraph 2 of Article 10 are met: 
a. the request concerns the investigation or 

prosecution of a serious offense (as 
outlined in a schedule to the treaty); 

b. the disclosure is of importance for ob- 
taining or proving facts which are of 
substantial significance for the investi- 
gation or Proceeding; and 

c. reasonable but unsuccessful efforts haVe 
been made in the United States to ob— 
tain the evidence or information in 
other ways. 

Acts of violence or other serious offenses 
committed by the criminal group are taken 
into consideration.25 
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26. When the US. authorities Present a 
request for information about hidden re- 

venue which would need the lifting of a 
bank secret, the Divisidn de la Police of the 
Fedeml Justice Department determines 
whether the request is based on sufficient 
grounds to come Within the definition of 
organized crime.'26‘ If it comes to a negative 
result, it will reject the request. Its decision 
may be Submitted to .an atbitral court (Arti- 
cle 59). The treaty allows also to reject a, 

request contrary to the sovereignty, security 
or other important interests of the request- 
ed State (Article 3'). 

CONCLUSIONS 

Case law of the Swiss Federal Tribunal and 
leading Swiss authors emphasize that the 
professional and bank secrecy ngust always 
have precedence over the Cantonal or Fe- 
deral tax enquiries except crimes. In inter- 
national relations, mutual assistance is only 
accorded ‘by Switzerland to the extent of 
being explicitly assumed by Switzerland 
under a bilateral treaty. 
The exchange of information which is 

stated in six bilateral tax conventions (with 
the U.S.A., U.K., Western Germany, Fran- 
ce, Denmark and Austria) does not ex- 
tend beyond any information needed to 
verify e.g. the legitimacy of a taxpayer’s 
claim for relief from foreign withholding 
taxes etc. 
Switzerland did not assume the duty to ex— 
tend its assistance to a. request brought by a 
treaty partner claiming a deficiency of in— 
come reporting (tax evasion) by a non resi- 
dent taxpayer (soustraction simple, ein- 

f ache Steuerhinterziehung). 
There are only two exceptions to this ada— 

24. Art: 7 (2) a—c. 
25. Int. Legal Materials cit. (note 20) p. 967. 
26. See 23. 
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mant principle of non-assistance in case of 
tax offenses: i) the treaty on mutual assist- 
ance with the USA. in criminal matters 
(not in force as yet) Provides assistance if 

,it is established by the requesting State 
(U.S.A.) with sufficient grounds that a 
person with connectibns with the organized 
“underground world” is involved in a case 
of evasion of US. income taxes. ii) The 
pfevention-of-fraud;clause in the Swiss/US 
double taxation treaty (Art. XVI) as inter- 
Preted by the Swiss Federal Tribunal does 
away with bank secrets if the State request- 
ing information (U.S.A.) has established 
with sufficient grounds that a US. taxpayer 
is involved in a case of tax fraud which 
will lead to a. trial. 

These exceptions' concerning the SW5: 
banker do nbt apply generally to the pro- 
fessional secrecy of attorneys, notaries, 
auditors and their auxiliaries who have the 
right to refuse testimony abcording to the 
Swiss Penal Code (Article 321 (3)) and 
the relating 'Cantonal Penal Procedure 
Laws (e.g. Zurich and Geneva). 
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SPITZ: 
TAX HAVENS 

ENCYCLOPAEDEA 
General Editor: BARRY SPITZ, Dotlor 
(mmma cum laude) of the University of 
Paris (Law) B.A., LL.B.(Rand); of Gray’x 
Inn, Barrister. 

This authoritative new loose-leaf work 
covers all the relevant material to enable 
the tax practitioner to assess the relative 
advantages and disadvantages of various 
tax havens. 
An introductory chapter sets out the basic 
principles of choosing a tax 'haven. Part I 
{deals with the law and practice of certain 
major countries (initially, the United King- 
dom, the United States and France) with 
regard to tax haven operations. In Part II, 
each chapter covers a tax haven jurisdiction 
and is written by an expert on his own 
country. Regular service issues will add 
to the number of cOuntries covered and 
twill keep each chapter up to date. 
Main work: £30.00 net. 0 406 38226 3 
Putin-e Ierm'ce .z'xmex to be $8721 and charged 
on publication. 

THE TAX PRACTITHONER’S 
. DIARY 1975-76 

Edited by Butterworlbx Editorial Staff. 

Widely acclaimed by tax practitioners and 
accountants for its comprehensive, compact 
and convenient presentation of essential 
tax information, 'this handy pocket-sized 
diary comes in a soft, durable PVC cover 
with a separate address and telephone 
booklet in the front pocket. The diary 
covers fifteen months from the beginning 
of October, thus ensuring that the contents 
include the provisions of each year’s’Fi— 
nance Act. There are two weeks ‘to each 
jopening, which helps the user to plan his 
appointment at a glance, A ribbon marker 
is also included. 
£2.50+2o 17. VAT 0 406 53949 9 

Overxem oriier: we .rzzlziect to a 
dexpatcb charge 

BUTTERWORTHS 
‘ 

P0325 Ordem 
. I 

Borough Green, Sevenoaks, Kent. 
Permmzl Callers: 

Bell Yard, Temple Bar, London WC2. 
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CANADIAN AND U.S. IFA MEMBERS DISCUSS E.C. TAXES 
The IFA branches in Canada and the 
U.S.A. contributed most of the speakers at 
the International Tax Conference held by 
The American Management Association at 
the Ritz-Carlton Hotel, Montreal, May 7 
and 8; 1975. The subject was tax advan- 
tages offered by those countries to corpo- 
rations bperating in the European Indus- 
trial Free Trade Area and Athe Mid East, 
Dr. Mitchell B. Carroll, Honorary Presi- 
deht of IFA, was invited br. Patrick 
Da‘iy, Program Manager of the AMA to 
organize the two-day session.- He asked 
Mr. Philip F. Vineberg, O.C., Q.C. of 
Philljps and Vineberg and Past President 
of IFA’s Canadian Branch to serve as Co- 
Chairman. Mr. H. Howard Stikeman, 
Q.C., of Stikeman, Elliott, Tamaki, Mercer 
8: Robb was also asked to collaborate and 
he invited as luncheon speaker for the first 
day Dr. J. S. Hodgson, Deputy Minister 
Revenue Canada, Taxation, who gave an 
enlightening description of the Canadian 
Administration of International Tax Treat- 
ies. The Honorable John ,P. Robar-ts, Q.C., 
LLD. of Stikeman, Elliot, Robarts .and 
Bowman, presided the second day. 
The guest of honor and speaker at lunch- 
eon the second day, Mr. Frederick W. 
Hickman, the U.S. Assistant Secretary -for 
Tax Policy, Treasury Department, dis- 

cussed vividly contemplated amendments 
to the income tax treaty between the two 
governments. Mr. Vineberg, Co-Chairman 
outlined the amendments to the once li- 

beral regime in Canadian law for invest- 
ments abroad. 
The dean of Canadian tax accountants, Mr. 
Arthur W. Gilmour, Partner, Clarkson, 
Gordon 'and Company, described graphical- 
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1y tax obstacles to using Canada as a base 
for operations in Europe and the Mid East. 
Other aspects of Canadian law were enun- 
ciated by Dr. James S. Peterson, Barrister 
and Solicitor with McMillan Binch and 
Mr. Stikernan cast light on the problems 
in treaty negotiations that were taking 
place in WashingtOn. 

U.S.A. Speaker: 
In his opening remarks, Dr. Carroll noted 
the felicitous coincidence that the tax con- 
ference was being held in the French 
speaking Province of Quebec because a , 

Frenchman had been responsible for the 
introduction of income tax in the United 
Kingdom as a temporgu'y measure to raise 
revenue to carry on the war against Na- 
poleon. The Frenchman to Whom allusion 
was made was Napoleon. It is said that he 
favored the introduction of the new and- 
presumably unpopular tax in England be- 
cause he thought it would aroSe the British 
to revolt. But they did not, and the tax is 
still there! 
Mr. John L. Noble, Manager, International 
Taxes, The Coca Cola Export Corporation, 
told of the_advantages of using Ireland as 
as base for manufacturing and exporting to 
the UK and other Common Market Coun— 
tries. - 

Mr. Charles Torem, Attorney, Partner of 
Coudert Brothers in Paris, described the 
attractions that are being offered by France 
to encourage American and other non- 
French enterprises to use France as a base 
for operations in the European Free Trade 
Area. 
Germany’s tax inducements for manufac- 
turing and exporting were discussed by 
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Mr. David S. Poston, Tax Counsel, E. I. 

du Pont de Nemours Corporation. 
Dr. Paul Gmuer, Attorney and President 
of IFA outlined Switzerland’s advantages 
as a center for International Business. He 
was followed by Mr. John Fleuti, Counsel 
and Secrétary General of the ITT Corpo- 
ration Standard Telephone and Radio. Cor- 
poration, Zurich, who discussed the tax 

‘ 
aspects of manufacturing and exporting 
from there. 
Walter H. Beaman, European Counsel, 
General Electric Company, Brussels, dis- 
cussed Belgium’s tax inducements, and the 
proposed EEC Regulation of Transnational 
Corporations and pricing between affili- 
ates. 

A trio of outstanding U.S. accountants pre- 
sented an illuminating panel discussion of 
basic international .tax problems such as 
planning for maxium utilization for for- 

eign tax credits in the U.S., the effect of 
foreign incentives, grants and allowances 
on the foreign and effective rate, elections 
and adjustments available and required in 
computing U.S. earnings and Profits, and 
fhe allocation of expenses to foreign source 
income. These speakers were Henry I. 

Sonnabend, Partner, Arthur Young & 
Company, Richard M. Hammer, Partner, 
Price Waterhouse & Company, and Francis 
C. Oatway, Partner, Haskins & Sells. 
Novel and interesting talks were given on 
Tax Problems in Egypt and‘ Saudi Arabia 
by Mr. Henry T. King, Chief Copporate 
International Counsel, TRW, Inc, and in 
Iran by James Q. Gord,’ International Tax 
Counsel, Bristol Myers Company, 
Their preséntations rounded out a Very in- 
formative program -by IFA members who, 
if directly requested, would be glad to 
supply copies of their very readable papers. 

ACTIYITES DU GROUPEMENT FRANQAIS DE L’IFA 
Le Groupement Frangais s’est réuni 1e 27 
mai 1975 pour une Soirée d’Etudes. 
Le sujet retenu étant d’acmalité ,,Le Prélé- 
vement Conjonc-turel”, nouvefle :taxe adop- 
tée par la Loi du 30 décembre 1974. 
La réunion était présidée par M. LAXAN, 
Président du Groupement Frangais de 
l’I‘.F.A., et animée par Monsieur le Doyen 
Georges VEDEL, Président d’Honneur du 
Groupement Frangais. 'Q 

Deux Rapporteurs out exposé leur point de 
vue, 

—— M. WEYDERT ‘Directeur de la Légis— 
.lation au Ministére de l’Economie et 
des Finances; — M. COURTAIGNE‘ Président Direc- 
teur Généralldu Groupe Delalande. 

Les débats‘ont été' particuliérement animés 
entrecoupés par un Lunch, servi sur place. 
Prés de 100 personnes y ont Participé, 
Une Soirée d’Etudes est ptévue 1e 26 no- 
vembre 1975 pour discuter des rapports 
frangais des deux sujets retenus pour la 
Congrés d’Israé’l. 
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ALGERIA 
GUIDE PRATIQUE DES IMPOTS 1975 
Tome I: Impét sur les Bénéfices Industriels et 
Commerciaux Alger, Etudes 8: Documentation 
Fiscales, 1975. 120 pp. 
Volume one of the series of Guide Pratique des 
Impéts containing explanation of the tax on in- 
dustrial and commercial profits. The text' of the 
French-Algerian tax treaty is appended. (B 
10.654) 

AUSTRIA 
DER NEGATIVE KAPITALANTEIL DES KOM— 
MANDITISTEN, 
Handelsrechtliche und ein‘kommensteuerrechtliche 
Grundséitze, by H. G. Ruppe and W. Jud. 
Schriften zum Eiste‘neichischen Abgabenrecht, 
Vienna, Wirtsohaftsverlag Dr. AntOn Orac, 1975 
72 pp., 3 144. 
Monograph on the negative participation in the 
capital of a commercial partnership‘by a limited 
partner with emphasis on the commercial and 
income tax law in Austria. (B 9116) 
STEUER-INDEX UBER 
SCHEIDUNGBN, 
Erlasse und Sohrifttum des Jahres 1974, by K. 
Neuner and O. Zechmeister. Vienna, Wirtschafts. 
verlag Dr. Anton Orac, 1975,. ‘218 pp., S 495. 
List of case law, regulations, books, double tax- 
ation treaties and essays on Austrian tax matters 
published in 1974. (B 9123‘) 

RECHTSMITTELENT- 

CANADA 
CANADIAN INCOME TAX ACT WITH INCOME 
TAX REGULATIONS, 
46th .edition 1974-75. Don Mills, Ont, CCH 
Canadian Limited, 1975. 744 pp., $ 11.95. 
Consolidated text of the Canadian Income Tax 
Act and Income Tax Regulations with references 
to Information Bulletins, Circulars and Official 
forms as of March 15, 1975. (B 9038) 
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CANADIAN MASTER TAX GUIDE. 
A guide to Canadian income tax; 30th edition, 
1975. Don Mills, Ont. CCH Canadian Limited, 
1975. 672 pp., :6 8.95. 
Annual guide to present a complete, accurate and 
updated explanation to the Canadian federal in- 
come taxation designed for use in connection 
with ‘the preparatiOn of 1974 income tax returns. 
(B 9033')

‘ 

THE TAXATION OF CANADIAN CO-OPERA- 
TIVES 
Canadian Tax Papers, No. 57, April 1975, by 
D. Ish. Toronto, Canadian Tax Foundation, 1975. 
49 pp., $ 3. 
Explanation to the status of (to-operatives under 
the new tax regime in Canada. (B 9027) 
QUEBEC SUCCESSION- DUTY AND_ GIFT TAX 
LEGISLATION. 
Third edition 1975, Don Mills, Ont, CCH Ca- 
nadian Limited, 1975. 61 'pp. £4. 
Consolidated text of the succession gluty and gift 
tax legislation in Quebec is reproduced. (B 
9037) 
CANADIAN TAX REPORTER, 
Second edition. Don Mills, Ont, CCH Canadian 
Limited, 1973. 
Second edition of Canadian Tax Reporter’s 
Loose-leaf publication in four volumes which 
prOvides complete explanation on the federal in- 
come tax law. Reproduced are the text- of ‘the 
federal Income Tax Act, income tax regulations, 
tax review cases, interpretation bulletins, in- 

formation circulars, memoranda and rulings. The 
material is organized by sections of the Income 
Tax Act and is thOrougt indexed, In addition 
the compilations contain reproduction of the 
texts of tax agreements‘and forms. ‘(B 9102) 

DOMINION TAX CASES. 
Don Mills, Ont, CCH Canadian Ltd., 1975. 
Loose-leaf publication which reports in full the 
text of all federal tax cases heard by the Tax‘ 
Review Board, the Supreme and Federal Courts 
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of Canada and the higher courts of the provin- 
ces. New cases are reported as they are released 
by the Board or the courts. A' monthly service 
will report on new developments. All decisions 
are cumulatively indexed by subject in the Topi- 
cal Index, by section number of the Acts in the 
Citator, and by Case name in the Case Table. 
(B 9103) 
CANADA INCOME TAX GUIDE. 
Don Mills, Ont, CCH Canadian Limited, 1974. 
Second edition of loose-leaf publication to reflect 
the Canadian Income Tax Act as revised under 
the fcderal income tax reform effective January 
1, 1972. The compilation contains an explanation 
of income tax law based on the Income Tax Act, 
Income Tax Regulations, decisions of the Tax 
Review Board and the courts, and administrative 
rulings with reference to the law and is illustrat- 
ed by examples. Where appropriate texts of rul- 
ings are reproduced. (B 9104) 
CANADIAN SALES TAX REPORTER. 
Don Mills, Ont, CCH Canadian Ltd., 1974. 
Loose-leaf publication in one binder which deals 
with the taxes imposed under the federal Excise 
Tax Act, i.e. the sales tax, the excise tax and 
the tax on certain insurance premiums. The work 
explains the provisions of the Excise Tax Act 
and Memoranda, The full text of the statute and 
where appropriate‘ departmental circulars or me- 
moranda are reproduced in full text, The mate- 
rial will be updated by supplements at least once 
a month. New Court decisions and other current 
developments are reported in the new matters 
division. (B9105). 
FOREIGN INVESTMENT IN CANADA. 
A guide to the law. By P. R, Hayden and J. H. 
Bums. Scarborough, Ont, Prentice-Hall of Ca- 
nada Ltd., 1975'. 
Loose-leaf publication on foreign investment in 
Canada. It contains a commentary On the Foreign 
Investment Review Act and other statutes that 
bear on foreign investment in Canada (Provin- 
cial and Federal). In addition the complete text 
of the Foreign Investment Review Act, the regu- 
lations and guidelines are reproduced. The ma- 
terial will be updated by the types of periodic 
issues namely current matter, New Ideas and 
Report Bulletins effective from July 1, 1975. 
The Report Bulletin and New Ideas will be 
published every month, effective from July 1, 
1975. The price is $ 105' for one year’s sub- 
scription. (B 9108) ' 
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REPORT 
of proceedings of the Twenty-Sixth Tax Con- 
ference convened by the Canadian Tax Founda- 
tion at the Royal York Hotel in Toronto from 
11-12-13 November' 1974, Toronto, Canadian 
Tax Foundation, 1975. 757 pp. $ 8. 
Published texts of address of welcome speeches 
and panel discussions on various tax matters in 
Canada. The topics covered include inter alia. 

Tax and Royalty treatment of the Extractive-In- 
dustries, Federal-Provincial Fiscal Relations, Tax- 
atior'l of Mining Industry, Intercompany non- 
arm’s length transactions, Income tax consequen- 
ces, International Taxation and the 1974 Budget, 
Taxation of the Petroleum Industry, Ontario 
Land Transfer Tax, Estate Planning. (B 9127) 

FRANCE 
MEMENTO PRATIQUE SOCIAL, 
Securité sociale droit du travail. Paris, Editions 
Francis Lefebvre, 1975. 707 pp. 
Monograph designed as a. guide to' inform about 
the French labour and Social legislation as of 
April 15, 1975. (B 9096) 

GERMANY 
STEUERLICHE UND JURISTISCHE PROBLEME 
BEIM WARENVERTRIEB IN DER BUNDESREPU- 
BLIK DEUTSCHLAND. 
By W. Gettler and L. Kulmsee. 'The Hague, 
Fenedex, 1975. 34 pp. 
Tax and legal implications arising from delivery 
of goods in West Germany are considered with 
emphasis on foreign enterprises. (B 9081) 
GRUNDSATZE 0RDNUNGSMASSIGER BILANZIE- RUNG FUR SCHWEBENDE GESCHJSFTE. 
Beitréige 2u den Grundséitzen ordnungsmassiger 
Bilanzierung, Schriften der Schmalenbach Gesell- 
schaft, Band 4. By H. Friederich. Diisseldorf, 
Idw Verlag GmbH., 1975. 118 pp. 
Study on the basic principles of drafting a 'balan: 
ce sheet with emphasis on floating business 
contracts. (B 9084) 
BILANZEN UND ERGKNZUNGSBILANZEN BEI 
PERSONENGESELLSCHAFTEN’. 
5. Auflage 1975. By E. Kobs, Heme/Berlin, 
Verlag Neue Wirtschafts Briefe, 1975. 216 pp. 
DM. 37. 
Fifth revised edition of the monograph dealing 
with balance sheets and Supplementary balance 
sheets necessary for partnerships. (B 9113) 
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DAS NEUE ENTWICKLUNGSLKNDER-STEUER- 
GESETZ. 
By H. Flick and E. Husmann. Cologne, Verlag 
Dr. Otto,Schmidt KG., 1975. 134 pp. DM. 58. 
Monograph explaining the Developing Countries 
Tax Law, as amended, Full text of statute and 
telated laws is reproduced. (B 9111) 
DIE ANGEMESSENHEIT DER BEZUGE GE- 
SCHAFTS-FUHRENDER GESELLSCHAFTER EINER 
GmbH. 
4. Auflage. By A; Spitaler and U. Niemann. 
Cologne, Verlag Otto Schmidt KG., 1975. 112 
pp. DM 26. 
Fourth edition of the monograph on the appro- 
priate remunerations for managing directors and 
shareholders of a limited liability company (Ger- 
man GmbH) with reference to case law, statute 
and literature. The material is up-dated as of the 
end of 1974. (B 9117) 
ZWISCHENSTAATLICHB 
STRUKTURVERGLEICHE, 
Band 4: Quantifizierung der Last und Struktur— 
unterschiede in der italienischen 'gewerblichen 
Wirtschaft im vergleich zu der deutschen, fran- 
zfisischen und niederléindischen gewerblichen 
Wirtschaft. By I. Essex. Bonn a. Rh., Wilhelm 
Stollfuss Verlag, 1975. 86 pp. Institut “Finanzen 
und Steuem”, Heft 96, Band 4. 
Fo’uxth part of a series analysing and comparing 
the tax structure of different industries in Italy, 
Germany, France and the Netherlands (see pre- 
vious publications nos. 4775, 5715 and 6781 
resp. B 5938, B 7208 and B 8556). (B 9114) 
AUFBAU UND ABLAUF DER KOMMUNIKATION 
IM ARBEITSBEREICH DES FINANZPLANUNGS- 
RATES. 
Opladen, Westdeutscher Verlag GmbH, 1975. 
382 pp. By D. Hosse. . 

Special research study on the possible method of 
communication in order to try to co—ordinate the 
public finances of the federal state, states and 
municipalities. (B 9045) 
REFORM DER ABGABENORDNUNG. 
Cologne, Verlag Peter Deubner GmbH, 1975. 40 
PP. DM. 16.50. By Mosbauer. 
Description of the proposals contained in the 
new Fiscal Code Bill. The text of the Bill is 

appended. (B 9093) 
DEUTSCHE GESETZE. 
Begriindet von Heinrich Schonfe‘lder,‘Textsamm- 
lung, 50. Auflage. Munich, Verlag C. H. Beck, 
1975. 3,300 pp. DM. 49.50. 

BELASTUNG UND 
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The 50th jubilee edition of the compilatidn of 
consolidated text of German laws Originally pre- 
pared by Heinrich Schonfelder presents the re- 
vised text of the civil code, commercial code, 
company law, procedural law and related sta- 

tutes. As a loose-leaf publication the material 
will 'be updated by Supplements. (B 9020) 

GUYANA 
THE LAWS OF GUYANA. 
Revised edition, chapter 81: 01 Income Tax. 
Georgetown, Government Printer, 1976. 196 pp. ' 

Guyanan Income Tax Code; text and subsidiary 
legislation as of 1973. (B 15.478) 

INTERNATIONAL 
UN PROPOSALS FOR THE REGULATION OF 
TRANS-NATIONAL CORPORATIONS. 
Special Study No, 59. New York, The Presidents 
Association of the American Management Asso- 
ciations, 1975., 48‘ pp. 3% 20'. 

This is a special research study on the UN. 
proposals for the regulation of multinationals. 
(B 9061) 
‘HET VERDRAG VAN LOME. 
The Hague, Europese Gemeenschappen, 1975, 
18 pp.

‘ 

Booklet disseminating information on the agree- 
ment-0f Lomé between the 9 EEC countries and 
46 countries in Africa, Caribbean and Pacific 

with respect to mutual development strategy. 

(B 9072) 
TAX HAVENS ENCYCLOPAEDIA. 
By B. Spitz and others. London, Butterworths, 
1975. 
Loose-leaf publication which sets out the law 
and practice of certain major countries with re- 
gard to tax haven operations. The basic text 

deals with the United Kingdom, USA. and 
France. Additional countries Will be included in 
future service issues. In addition various local 

authors have made contributions including ma— 
terial on taxation in tax haven countries. It in- 
cludes also an introduction :by Barry Spitz. In 
the course of time other countries may be includ- 
ed or the reported countries may be omitted as 
circumstances Idictate. The basic text deals with 
the following tax havens: the Bahamas, Bermuda, 
Cayman Islands, Gibraltar, Hong kong, Isle of 
Man, Jersey, Liberia, Luxembourg, Nauru, The 
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Netherlands Antilles, New Hebrides and Pam; 
ma. The following are in preparation: Guern- 
sey, Liechtenstein and Switzerland. (B 9107) 
INTERNATIONAL TAXATION AND LIVING 
COSTS 1975. 
Amsterdam, In’bucon BV., 1975. 42 pp. 
Comparative information covering individual in- 
come tax and social charges as well as facts con- 
cerning general levels of prices and earnings in 
major industrial countries. (B 9160) 
CONFERENCE MULTI-NATIONALS IN SEARCH 
OF TMC-FORMULAE: 
The problem of intra—group transactions. London, 
Associated Business Programmes Limited, 1975. 
150 pp. 
Papers read at a two and a half day' conference 
held in Amsterdam at RAI Congress Centre, 
April 7-9, 1975. 
Speakers: I. van Hoom In: “General Overview”; 
A. G. Davies: “Overview of the problems of 
transfer prices as shown by discussions within 
international organisations"; J. G. White: “How 
US', UK and other Revenue Authorities Control 
Multi-Nationals’ Intra-Group Transactions”; 
“Headquarters offices in the United States of 
America”; J. Strobl: “Tax treatment in the 
Federal Republic of Germany of international 
transactions between affiliated companies”; I. 
Killius: “A new German statute regulating inter- 
national tax aspects - its implications for multi- 
national companies”; S. Ambalavaner: “Develop- 
ing countries of the ESCAP region mainly India, 
Malaysia, Pakistan, Singapore and Sri Lanka”; 
H. Becker: “Tax deductibility and allocation of 
intercompany service charges”. J. C. Samaran; 
P. den Boer, J. M. Goldsmith, (B 50.095) 

ITALY 
ITALIAN INCbME TAXATION. 
Le imposte dirette .in Italia; aggiomamento 1975 
supplement: including all laws until February 
1, 1975. By P. C. Alegi. Milan, Credito Italiano 
Banca d’Interesse Nazionale, 1975. 159 pp. 
Italian original and English translation of text of 
amendment laws relating to the Italian income 
tax reform. (B 8996) 
IMPOSTA VALORE AGGIUNTO. 
By E. Baiano. 
Rome, S.E.P.', 1975, 162 pp. Lire 4200. 
Consolidated text of the law on value added tax 
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of 1974 as amended until December 31, 1974 
and annotations thereto. (B 9040) 
I.V.A. IMPOSTA SUL VALORE AGGIUNTO. 
Parte seconda. Milan, L. di G. Pirola, 1974. 360 
Pp. By Gallina. 
Second volume of treatise or value added tax as 
of December 1973 with practicgl cases described. 
(B 9042) 
I.V.A. IMPOSTA SUL VALORE AGGIUNTO. 
Parte seconda. By Gallina, Milan, L. di G, Piro— 
la, 1974. 360 pp. 
Second volume of the treatise on value added tax 
as of December 1973 with practical cases de- 
scribed. (B 9042) . 

KOREA (SOUTH)
j 

CORPORATION TAX LAW AND ENFORCEMENT 
DECREE 1975. 
Seoul, The American Chamber of Commerce in 
Korea, 1975. 188 pp. 
English version of the consolidated Korean text 
of the corporation tax law and the enforcement 
decree thereto as effective January 1, 1975. 
(B 50.124) 
BUSINESS TAX LAW AND ENFORCEMENT DE- 
CREE 1975. ‘ 

Seoul, The American Chamber of Commerce in 
Korea, 1975. 110 pp. 
English version of the consolidated Korean text 
of the busineSS tax law and the enforcement 
decree thereto as effective January 1, 1975. (B 
50.126) 

TAX EXEMPTION 8c REDUCTION CONTROL LAW AND ENFORCEMENT DECREE, AN D ASSET 
REVALUATION LAW AND ENFORCEMENT DE- 
CREE 1975. 
Seoul, The American Chamber of Commerce in 
Korea, 1975. 95 pp. 
Consolidated text in English of the Korean text 
of the Tax Exemption and Reduction Control 
Law, Asset Revaluation Law and the enforce- 
ment decrees thereto. (B 50.125) 
INCOME TAX LAW AND ENFORCEMENT DE- 
CRBE 1975. . 

Seoul, The American Chamber of Commerce in 
Korea, 1975. 291 p. 
English translation of Korean text of the income 
tax law and its enforcement decree as of January 
1, 1975 (B 50.127) 
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NETHERLANDS 
DE VERVANGINGSWAARDE.

I 

Theorie en toepassing in de jaarrekening. By 
KIaassen. Alphen éan den Rijns Samsom Uitge— 
verij, 1975. 225 pp.

' 

Thesis on the application in Dutch entgrprises of 
the Replacement Value Theory. '(B 9048) 
FISCAL MEMO. 
Deventer, Kluwer, J’uly 1975. 61 pp. Dfl. 10.00. 
Revised edition of Fiscal Memo providing pract- 
ical information concerning ta’x provisions and 
related subjects as of July, 1975. (B 9109) 
RECHTSPERSONEN. 
Devénter, Kluwer, 1975. 
First binder of loose-leaf publication entitled 
Legal Persons which will deal with Book TWO 
of the Civil Code. It contains -the recodified text 
of entity forms. Book TWO Will probably enter 
into force as of 1976. The work aims to contain 
the plain text of the law and comment thereto 
by various authors. Apart fgorn the Company 
Law the work will also cover tax aspects in 
connection thereto. The first supplement contains 
the text of Book Two and survey table comparing 
old and new provisions. This work will supple- 
ment the present work on Company Law. (B 
9106) 
BELASTINGWETTEN. 
Ge druk. Deventeg, Kluwer, 1975. 410 pp. 
Sixth edition of consolidated text of tax laws of 
the Netherlands as aménded by Official Gazettes 
in 1975, -65 andfOffic'ial Journal 1975, 49, as 
applicable for the 1975 tax year. Introduction by 
Ch, P. A. Geppaart is appended. (B 9095) 

NEW ZEALAND 
A GUIDE TO NEW ZEALAND INCOME TAX 
PRACTICE 1974-75 (35TH EDITION). 
By C. A. Staples. Wellington, Sweet 8: Maxwell 
Ltd., 1975. 689 pp. 
This edition incorporates the changes in the law 
made by the Land and Income Tax (No. 2) 
1974. This work explains the tax terms arranged 
in alphabetic order with examples and reference 
to statutes. (B 9124)

_ 

P E R U 
CODIGO TRIBUTARIO. 
Concordado y comentado. By M. B. Guinassi. 
Lima, Editorial Desarrollo S.A., 1970. 742 pp. 
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Peruvian tax code effective 1970, as updated, 
with legal texts and commentary by the autho; 
(B 15.476) 

P U E R T 0 RI C 0 
WHAT YOU SHOULD KNOW ABOUT TAXES IN 
PUERTO RICO. 
San Juan, Department of the Treasury, 1975- 
edition. 101 pp. 

_ _

r 

Booklet presenting basic facts about lithe major 
aspects of the tax system of the Commonwealth 
of Puerto Rico and its tax relations.with the 
United States. (B 15.477) 

SWITZERLAND 
MBRKBLATT UBER DIE STEITERENILASTUN- 
GEN FUR EINKUNFTE AUS. BRITISCHEN.-QUEL- 
LEN. 
Bern, Eidgenéssische Steuerverwaltung, 1975. 10‘ 
PP. 

'

A 

Notification regarding tax relief of inccme from 
United Kingdom source for residents of swine:- 
land under the double taxation treaty Switzer- 
land-United Kingdom as amended by supple; 
mentary protocol of August 2, 1974, (B 9014) , 

UNITED KINGDOM 
CAPITAL TRANSFER TAX 
By G. S. A. Wheatcroft and G. D‘. Hewson. 
London, Sweet 8: Maxwell, 1975. 250 pp. £ 4.50. 
Monograph designed to explain the new capital 
transfer tax which replaces the estate duty. Text 
of the statute and worked examples of capital! 

transfer tax are appended. The law is stated as‘ 

of May 1, 1975. (B 9122) 
TAXATION KEY TO CAPITAL TRANSFER TAX. 
By K. R. Tingley and P. P. Hughes, Finance Act . 

1975 Edition, London Taxation Publishing Com- 
pany Ltd., 1975. 230 pp. 11 3.25. 
Quick reference guide explaining the newly in» 
troduced capital transfer tax on gifts and the 
passing of property upon death to replace the 
estate duty. (B 9016/B 9017) 
TOLLEY’S FINANCE BIL}: MEMORANDUM, 
April 1975. Croydon, Tolley publishing Co. Ltd‘.; 
1975. 9 PP» 50 p. 
Memorandum survey of Finance Bill tax pro- 
posals. (B 9013) 
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. BOQKS/LOOSE-L‘EAF SERVICES ‘ 

‘CAP‘ITAL TRANSFER TAX.’ V 

' 

v
‘ 

By A. Cha‘pman, Croydon,. Tolley Publishing. 
Company itch 1.975.225 pp, 
MonOgraph designed to explain the new capital 
transfer tax whichxeplaces the estate duty.. 
(B9112) 
TQXATION KEY TO INCOME TAX 1975776. 
Budget 1975 Edition, 79th edition. By J. M. 
Cooper and P. ,F. Hughes. 'London,' Taxation 
Ifublishing Company Ltd., 1975; 247 pp. £ 3.25. 
Annual quick reference guide to income tax as 
amcg'ld'ed by 1975 budget. (B 9115) 

UNITED STATES OF A MERI C‘A 
TH; PUBLIC FINANCES. 
An introductory textbook, 4th. edition 1975. By 
J, M. Buchanan and M. R. Flowers. Homewood, 
Illinois, Richard D. Irwin, Inc}, ‘1975. 506 pp. 
Introductory text book on public finance with 
emphasis on American fiscal institutions. (B 
9006). 

INTERNAL 
Cumulative Bullctin 1974-3. Washington, U.S. 
Govemment Printing Office; 1975. 555 pp. 
$ 10.25. 

>

‘ 

A 
This Volume 501e covers Public Law 93-406 
‘The Employment [Retirement Income Security Act 
-o£-1974 and related reports which were not 
published inithé weekly bulletin. .(B 9078) 

I ~
\ 

- TAX INCENTIVES FOR U.S.. EXPORTS; 
,v F‘einschreiber; New York; Oéeana Publica- 
tions Inc., 1975. 385 pp. $ 22.50. _ 

' ' 

Descriptibn of U.S. tax benefits. for exports 
through the Western Hemisphere :I‘rade Coxpo- 
ration and Domestic International SalesCor’pqra- 
tion age compared and explaingd: Rggulations, 
rulingsand‘ new statutes thereto as of October 3, 
1974 are appended. (B 9045) 
INTERNAL REVENUE: 
Cumulative bulletin 1974-2 July-December. 
Washington, U.S. Government Printing Office, 
1975. 531 pp. $9.95.

V 

This volume contains a consolidation of all de- 
cisions of a permanent nature published in the 
Weekly Bulletins 1974726 through 1974-52 for 
the period of July 1 to December 31, 1974. 
(B 9077) . 

STOCK VALUES AND DIVIDENDS FOR 1975 TAX PURPOSES. 
Market values, par values and dividends of listed' 
or regularly quoted stocks for 1975 federal, state 
and local tax purposes; New York, Commerce 
Clearing House, Inc”, 1975. 168 pp. $ 5.00. (B 
9004) 
REPORTS OF THE UNITED STATES TAX COURT. 
Reporter E. C. Thomas. Vol. 62, April 1, 1974 
to September ‘30, 1974. Washington, U.S. Gov- 
ernment Printing Office, 1974. 903 pp. $ 10.90. ‘ 

Bound volume containing relevant US Tax Court 
decisions as reported by E. C. Thomas. (B 9110) 

_ 
LOOSE-LEAF SERVICES 

, 
‘ 

Received between August 1 and August 31, 1975 
\\ 

y 7

' 

« AUSTRALIA 
AUSTRAIIAN CURRENT :rA'XATION a; SERVICE 
releaSes: Tune 2, 16 and 30 
Buttérwo‘rths Bty, Ltd-., Chatswood 
~AUSTRALIAN CURRENT TAXATION .- CASES 
xelEases‘: 281—287, 2881—328, and 579—352 
Butterworths Pty, Ltd., Chatswood .. 

A U S TR IA 
p111; OSTERREICHISCHEN ABGABBNGESETZE. 
TEXTAUSGABE 
releases 1'4, 15, 8: 16 

' 

Wirt5chaft5v6tlag Dr. Anton Orac, Vienna 
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BELGIUM 
'FISCALE DOCUMENTATIE‘ VANDEWINCKELE, 
BOEK DER BAREMA’S 
Tome VIII release 139; 
Tome XII release 24 
C.E.D., Samsomz Brussels 

CANADA 
CANADA TAX - LETTER 
:elease 246 
Richard dé Boo, Ltd., Toronto . 
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CANADIAN INCOME TAX
A 

I 

Martin L. O’Brien 
release 27 
ButtefWorth 8: Co., Torbnto 

CANADIAN CURRENT TAX 
releases 31—32 and 33- 
Butterworth ‘8: Co., TOronto 

CANADIAN INCOME TAX - TAX PLANNING AND MANAGEMENT 
felease 13 
‘Butterworth 8: Co., Toronto 

QUEBEC TAXATION SERVICE 
release 11 
Richard de Boo, Ltd., Toronto 

DENMARK 
SKATTEBESTEMMELSER : 

——- Skattebestemmelser 
release ‘86 

—— Skattenyt 
release 84 

—— Moms 
release 36 

A.S. Skattekartoteket Informationskontor, Copen- 
hagen 

EUROPEAN ECONOMIC COMMUNITY 
DROITS DES AFFAIRES DANS LES PAYS DU 
MARCHE COMMUN 
release 84 
Edition Jupiter, Paris 

FRANCE 
DICTIONNAIRE FISCAL PERMANENT 
release 104 
Editions Législatives et Administratives, Paris 

GERMAN FEDERAL 
R E P U B L I C 
KOMMENTAR ZUM EINKOMMENSTEUERGESETZ 
release 28, 29 
Richard Boorberg Verlag, Stuttgart 

KOMMENTAR ZUM GEWBRBESTEUERGESETZ 
release 29 
Verlag Dr, Otto Schmidt, Cologne 
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KOMMENTAR ZUR EINKOMMENSTEUER BIN, 
SGHL. LOHNSTEUER- ‘UND KORPERSCHAFT» 
STEUER 
release 115

V 

Verlag Dr. Otto Schmidt, Cologne 

RWP. RECH‘TS. UND WIRTSCHA’FQ‘S PRAXIS’ 
STEUERRECHT 
release 187 
Forkel Verlag, Stuttgazt 

STEUERERLASSE IN KARTEIEORM 
release 167 ' 

Verlag Dr. Otto Schmidt, Cologne 

UMSATZSTEUERGESETZ. 
(Mehrwertsteuer) 
Hartmanfl/Metzenmach'er 
16168.5(? 33 
Erich Schmidt Verlag, Bielefeld‘ 

THE NETHERLANDS 
BELASTINGBERICHTEN : — Omzetbelas‘ting BTW 

release 142 — Loonbelasting 
release 147' — Vennootschapsbelasting 
releases 57 and 58 — Inkomstenbelasting 
releases 323 and 324 — Personele belasting, enz. 
telease 142 

—- Algemene wet, enz. 
gelease I78 

Samsom, Alphen a.d. Rijn 
DB BELASTINGGIDS 
release 16 
S. Gouda Quint-D. Brouwer &‘Zn., Arnhem 
PED’S LOSBLADIG PISCAAI. WEEKBLAD 
releases 1520, 1521—1524, 1525 
FED, Deventer I 

DE GEMEENTELIJKE BELASTINGEN 
A. M. Dijk, J. Schroot, A, Z'ade'l, enz; 
release 187 
Vuga Beekerij, Den Haag 
HANDBOEK VOOR IN- EN UITVOER: 
Belastinghcffing bij invoer 
releases 187 and 188 / / 
Vuga Boekerij, The Hague

; ~~~f 
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LOOSE-LEAF SERVICES 

KLUWER'S FISCAAI. ZAKBOEK 
release 88/ 

Kluwer, Deventer 
KLUWER’S TARIEVENBOEK 
releasc 152 
Kluwer, Deventer 

OMZETBELASTING (BTW) IN BEROEP EN BE- 
DRIJF 
release 29 
S. Gouda Quint-D. Brouwer & Z‘n., Am'hem 
DE SOCIALE VERZEKERINGSWETTEN 
releases 89 and 90 
Kluwer, Deventér 

STAATS- EN ADMINISTRATIEPRECHTELIJKE 
WETTEN 
releases 89 and 90 
KluWer, Deventer 

DE VAKSTUDIE: -FISCALE ENCYCLOPEDIE 4 Inkomstenbelastingen 
release 171 — Loonbelastingen 
releases 116, 117 and 118 

Kluwer, Devente: 

VAKSTUDIE BELASTINGWETGEVING — Suikerwet 
release 7 — Tabakswet 
release 9 — Gemeentelijke belastingen e.a. 
release 19 _‘ 

Kluwer, Deventer 

N O R W A Y 
SKATTE-NYTT 
release 9 
Norsk Skattebetalerforening 

SPAIN 
GABINETTE DB ESTUDIOS 
July - August release 
(T.A.L.E,), Madrid 
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S W I T Z E R L A N D 
DIE STEUERN DER SCHWEIZ - LES IMPOTS DE 
LA SUISSE. 
Tome I: release 53 
Tome II: 
release 1975: I 54, II 49, III 50 
Verlag fiir Recht und Wirtschaft, Basel 

UNITED KINGDOM 
SIMON’S TAX CASES 
releases 19 and 20 
Butterworth 8: Co., London 
SIMON’S TAX INTELLIGENCE 
releases 27, 28, 29 and 30 
Butterworth 8: Co., London 
SIMON’S TAXES 
release 18 
Butterworth 8: Co., London 
VALUE ADDED TAX 
release 36 
Butterworth 8: Co., London 

UNITED STATES OF 
A M E R I C A 
FEDERAL TAX GUIDE IREPORTS 
releases 44, 45, 46 and 47 
Commerce Clearing HouSe, Inc., Chicago 
FEDERAL TAXES REPORT BULLETIN 
release 13 
Prentice Hall, Inc., Englewood Cliffs 
STATE TAX GUIDE 
release 590 and 591 
Commerce Clearing House, Inc., Chicago 
TAX IDEAS - REPORT BULLETIN 
release 22 
Prentice Hall, Inc., Englewood Cliffs 
U.S. TAXATION OF INTERNATIONAL OPERA- 
TIONS 
release 13 
Prentice Hall, Inc., Englewood Cliffs 
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ERRATUM 
A number of words has been omitted in the article of Mr. J. F. Pick, “‘Tax Reform 
in Israel” (September 1975 issue). 
On page 364, section 3 of. “Taxation of Corporate Income” should start as follows: 
"The new rates are to be applicable universally and the Preferential tax rates now 
in force for undistributed income from manufacturing industry under the Law for 
the Encouragement of Industry and on the whole income of “approved enterprises” 
under the Law for the Encouragement of Capital Investment are to: be gradually 
abolished.” 

TAXATHON 1N AUSTRALEA 
The Taxation Institute of Australia, which 
was founded in 1943 and incorporated in 
[1952, is an association of over 5,000 ac- 
Jcountants, lawyers, chartered secretaries, 
tax-agents and others who are interested in 
Australian Taxation, including a growing 
number of overseas members resident in New Zealand, South-East Asia and else- 
where. 
The Institute publishes a monthly Journal 
entitled: “Taxation in Australia.” containing 
Articles mostly on Australian Tax, reports 
on Court and Board of Review cases, re- 
ports on new legislation and other news 
of interest to members. In addition the 
Institute holds National and State Con- 
ventions and Seminars andrpublishes Con- 
vention Papers containing Papers that are 
the fruit of research into facets of the 
Australian Taxation System. 
Readers of the publications of the Inter- 
national Bureau of Fiscal Documentation 
Who may be interested in joining the 
Institute are invited to address their enqui- 
ries to the General Secretary, Taxation 
Institute of Australia, 13-15 O’Connell 
Street, Sydney, N.S.W. 2000, Australia. 
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I. ARTICLES 

438 ‘ 

CUMULATIVE INDEX 1975 
Nos. 1, 2, 3,‘ 4‘, 5, 6’, 7, 8, and 9 

Andean Group 
Frangois Gen‘dre: 
The Treatment of Investment Income under the Andean 
Pact Model Convention 
James S. Hausman: 
The‘Andean Pact Model Convention as Viewed by the 
Capital Exporting Nations 
Enrique Piedrabuena: 
The Model Convention to Avoid Double Income Taxation 
in the Andean Pact 
P, Sibille: 
Convention Fiscale des Pays du Pacte Andin 
Ramén Valdés Chosta: 

, . 

The Treatment of Investment Income under the Andean 
Pact Model Convention -— the Andean View 
Australia 
G. Thimmaiah: 
Uniform Income Tax Arrangement in Australia 
Developing Countries“ 
Alan H. Smith: 
Income Tax Incentives for New Industries in Developing Countries 
France 
Roger B. Berg and Jean-Michel Tron: 
'France: The Taxe Conjoncturelle 
6577mm Democratic Republic 
Hans Spiller; 
Finanzrechtliche Grundregelungen des Staatshaushaltes der DDR 
Guyana: 
V. J. Gangadin: 
Fiscal Incentives in Guyana 
Intermztion'al 
Ahmad Imam: 

‘ A New Solution for Solving the Problem of Taxation of Dividends 
H. W. T. Pepper: 

' Transportation Taxes 

Philip J. Harmelink and Walter Krause: 
Tax Treatment of' Household Units: 
Comparative Procedures and Alternatives 
Imzel‘ 

‘ 

J. Pick: 
Tax Reform in Israel 
T be N etherland: 
K. V. Antal: 
Procedural Aspects of Tax Cases in the Netherlands 
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Nigeria 
Elizabeih A. de Brauw-Hay: 
Investment in Nigeria and the Nigerian Enterprises . 

Promotion Decree, 1972“ 200 
‘F. Akin ‘Olaloku: 
The Budget with a Difference: Some Reflections on the' 
1974/75 Nigerian Federal Government Budget ‘ 

147 
Puerto Rico 
Fuat M. Andic and Arthur J. Mann: 
Redesigning Puerto Rico’s Tax System -;— An Overview ‘ 186 
S cull: Africa ' 

Dr. Erwin Spiro: 
The 1975 Income Tax Changes in South Africa. 

I 

V 231 
United Kingdom 
James S. MacLeod: .

> Tax Changes in the UK. 
I 

19 
United States of America 
Philip T. Kaplan: 
Buying a US. Company 5 
Jerome B. Libin: 
Significant Changes in United States Taxation of Foreign Income 267 

II. DEVELOPMENTS IN INTERNATIONAL TAX LAW 
sada

V 

Highlights of the Budget Speech of November 18, 1974 117 
Egypt 

. 

‘ 
'

‘ 

The 1974 Egyptian Investment Law 237 
India 

'

. 

The Finance Bill, 1975 —— Income Tax and Personal Taxation 240. 

Ireland r

‘ 

White Paper Proposals for Corporation Tax 53, 281, 377 
Sudan

1 The 1974 Development and Encouragemcut of Industrial 
Investment Act 243‘ ‘ 

United Kingdom u 

Excerpts from Green Paper on Wealth Tax, August, 1974 , 154, 207 
White Paper on Capital Transfer Tax, August, 1974 ‘ 26 
United State; of America « 

Addition Tax Reform Legislation 534 
Zambia

1 

Budget 1975 245 

III. DOCUMENTS ' 

~Belgium
V 

Nouvelles directives concernant le régime d’imposition des dirigeants, ' 

des employés et_ .des chexcheurs étrangers 78
7 

Canada 
. 

, 

‘ ‘ 

Permanent Establishment of a Corporation in a Province and of a. , 

Foreign Enterprise in Canada 291 
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European Chamber of Comment:
7 

Résolution sur l'assistance multilatérale des administrations 
fiscales des pays de la Communauté européenne ' 337 
EEC ' - 
Résolution -du Conseil concemant 1a lutte contre la fraude 
et l’évasion fiscales internationales 335 
Frame 
Exposé des motifs (con: r'ation fiacale franco-roumaine du 
27 septembre 1974) 542 
Imposition des quartiers généraux européens des sociétés étrangéres 293 
German Federal Republic 
Abkommen zwischen vder Bundesrepublik Deutschland und der 
Sozialistischen Republik Rumiinien: Denkschrift (auszugsweise) 16S 
Deutsch-franzfisisches DBA. Be'handlung deutscher ,,ARGE“ 
und franzéisischer ,,GIE” 

( 
24 

International Chamber of Commerce 
Multinational Enterprises — International Tax Consequences of 
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28TH CONGRESS OF THE 
INTERNATIONAL FISCAL ASSOCIATION 

' MEXICO CITY 1974 

The 2825/9 Congres: of IFA, which was held from September 23—27, 1974 in 
Mexico City dealt wit/9 the following two Jubjects: . 

1. Tax comequenre: of domestic and foreign interest: establishing cbrpomtiom 
a: vehicle: for joint ventures, and 

2. Tax problemx resulting from the temporary activity abroad of employee: of 
enterprise: wit/9 international opemtz'om. . 

Both subject:, which are highly topical, attmcted much interest and resulted in 
lively dixczmz'om. T/ae reJolutz'om in 10/2125 the comiwz‘om of the Congreu were 
laid down, may be found in IPA New: in the December iuue, 
Two flatz'omzl report; on Awtmlicz and G/mmz wit/9 respect to the fimt subject 
were .mémz'tted during the Congrats. There wax, therefore, no opportunity to 
include Mega repom. in Volzmze LIXa of the CAHIERS DE DROIT FISCAL 
INTERNATIONAL (Studies on Iniematz'onal Fiscal Law) which wax Jemf this 
summer to IPA Members, and whit/9 contain: 14 cozmtry report: on the Jame 
Jubject. Unfortunately, it wa: 4150 impow'ble to leave (base; report: duplicated and 
dixtributed at the Congrem. However, 513163 the Bureau feel: Mat they are much 
too mlzmble to let them go to «Mite, it offered to [72151i tbem in the November 
Lame of the BULLETIN. Bot/9 IPA and fine authorx approved of i/az': mggefiion, 
50 that our readerx may find them report: in the current z'uzte. Similar report! 
were prepared on Awm'a, Brazil, Canada, Finlafld, France, Germany, Mexico, 
Luxembozzrg, Netherlandx, Portugal, Spain, Switzerland, the United Kingdom 
and the United State: and them were publiylaed in the above Volzzme LIXaz, which 
can be ordered though our Bureau (we enclo‘red‘ leaflet). The Bureau 4130 
emimge: publishing early next year the paper; .mbmz'tted for the Seminar of the 
Andean Pact which um: also held daring the Congress. 

The Editor: 
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ARTICLES a * v? 

P. ANTHONY BROWNE AND JOHN MCD. MCAULEY: 
AUSTRALIA: TAX CONSEQUENCES OF DOMESTIC 

AND FOREIGN INTERESTS ESTABLISHING 
CORPORATIONS AS JOINT VENTURES* 

1. DEFINITIONAL CONCEPTS 

The Australian legal system is based on 
the English system of mixed legislative 
statutes and common law, similar to the 
United Kingdom and United States and 
most British Commonwealth countries. 
Commercial practice and Political structure 
are also along similar lines to these other 
places. 
The Australian constitutional system takes 
the form of a federatibn, with the federal 
gOVCrnme'nt having specific pawers under 
a Written constitution, and the constituent 
state governments having the residue of 
powers. .

. 

Generally speaking, the states have power 
in relation to the formation and conduct 
of corporations, although the federal gov- 
ernment has recently been moving into the 
area of economic control of corporations in 
relation to such matters as the issue of 
securities and Price control and foreign 
takeOvers etc. 
The federal government also has power in 
most areas concerning the national econo- 
my, including exchange controls and fo- 
reign investnient, whether in corporations 
or land or assets or otherwise. Many areas 
of the federal government’s involvement 
in corporate and business affairs are of 
comparatively recent origin, and as such 
have been and are likely to continue to be‘ 
f0: some time the subject of constitutional 
challenge before federal powers on these 
matters are more clearly defined. 
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As for the nature of business corporations 
formed within Australia, these acquire 
their legal status under the appropriate 
companies legislation of the particular state 
or federal territory where they are formed. 
The various states and federal territories 
have each adopted a more or less uniform 
code of corporate or company law. 
Corporations so formed are of the more 
or less traditional type, being regarded as 
separate (legal' entities having their own 
legal personality and status in the eyes of 
'the law. They are controlled by sharehold- 
ers according to the votes given by the 
constituent documents of the corporation 
to the shares or classes of shares, and are 
managed by aboard of directors. - 

2. TAX INCENTIVES 
2.1 There are no Australian laws xe— 
lating specifically to foreign investment as 
such, although there are some stated fe- 
deral government policies intended to be 
implemented Within the framework of 
existing laws on related subjects. 
Generally, all forms of foreign investment 
in Australia require exchangé control ap- 
proval at the outset. The federal laws, on 
the subject of exchange control axe vgry 

* Report submitted to 'the 28th Congress of the 
International Fiscal Association, Mexico City, 
1974. 
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general in scope, giving to the central 
bank, namely the Reserve Bank of Austra- 
lia, very wide general discretions under the 
Banking (Foreign Exchange) Regulations, 
which in turn derive their authority (from 
the federal Banking Act. In present eco- 
nomic conditions, the policies of the fede- 
ral government and the Reserve Bank have 
been subject to fairly rapid change. For ex- 
ample, there is at present a policy against 211— 
lowing borrowings from sOurces outside of 
Australia for terms of less than two years. 
In addition, there was until recently a re- 
quirement for' up to one-third of all bor- 
rowings from sources outside of Australia 
to be lodgecl in a type of blocked account 
with the Reserve Bank, thus effectively in- 
creasing the interest cost of such borrow- 
ings, but this deposit requirement has re- 
cently been reduced to five percent of the 
overseas loan as from mid 1974. This last 
mentibned change is itself a. good overt 
indicator of the recent easing of what had 
been for some time a somewhat restrictive 
policy towards foreign investment. At the 
present time, there are still in force cer- 
tain policies of constraint against invest- 
ment in Australian land 'for speculative 
purposes, .and against the takeover by for- 
eign interests of existing Australian busi- 
nesses and assets. 
The above exchange control policies form 
Part of a general policy on foreign invest- 
ment in Australia which was announced 
by the federal government in late 1972. 
Part of' that general policy involved the 
introduction of new legislative machinery 
for the control of foreign takeovers of 
existing Australian business corporations 
and of Australian property and assets and 
the éntering into of mining joint ventures 
with foreign Participants. 
As a result, the federal Companies (For- 
eign Takeovers) Act was introduced in 
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early 1973. Subject to certain limitations 
and cOnditions expressed in this legisla- 

tion, the takeover of existing Australian 
business corporations by foreign interests 

now requires prior approval from the fe- 
deral Committee on Foreign Takeovers. As 
with most legislation of this type, there 
are probably technical ways by which it 

can be legally circumvented — for exam- 
ple, through the interposition of offshore 
companies controlled by voting debentures 
rather than shares —- but it is not within 
the scope of the present discussion to ana- 
lyse these matters. 

As for foreign takeoveré of assets as dis- 

.tinct from shares in companies, no specific 
legislation. has been introduced as yet. 

However, it is the practice of the Reserve 
Bank to refer cases of this nature to the 
federal Committee on Foreign Takeovers, 
which applies principles similar to those 
applicable under the Companies (Foreign 
Takeovers) Act when advising the Reserve 
Bank whether or riot to grant exchange 
cOntrol approval for the transaction in 
question. These principles seem to be 
largely ad hoc at this stage, and no clear 
guidelines have emerged as yet, except 
such general guidelines as can be gleaned 
from the Policy statements of the federal 
government from time to time. 
Another area of federal government inter- 
vention in foreign investment in Australia 
which is gaining momentum at the present 
time is the establishment of' a federal 
Australian Industries Development Corpo- 
ration and a federal Petroleum and Mine- 
rals Authority. The Australian Industries 
Development Corporation will act some- 
what like an industrial development bank, 
and one of its likely functions in relation 
to «foreign investment in Australia will be 
the borrowing from overseas sources of 
funds intended for investment in Austra- 
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lie. and the channelling of these funds into 
the investments concerned in such a way as. 
to maintain a greater degree of Australian 
equity than might otherwise have been the 
case. It seems likely that the proposed new 
Petroleum and Minerals Authority would 
also include among its functions a some- 
what similar function in relation to for- 
eign investment in Australian mining joint 
ventures. 
Of course, there are many areas of govern- 
mental influence over foreign investment 
outside of the strictly legal or fiscal con; 
trols. For example, especially in the case- 
of large scale «projects, governments have 
considerable Practical influence when n6.- 

gotiating infrastructure arrangements etc. 
It will be noted than none of the above- 
mentioned matters is strictly in the fiscal 
area, in the sense of being a taxation con- 
trol or incentive, but nevertheless the in- 
cidental effects of taxation Provisions can 
often be of vital importance in .determin-. 
ing the particular form which a foreign 
joint venture investment will take. 
Except to the limited extent implied above, 
there is no different legal treatment in 
Australia of foreign joint venture invest- 
ments when compared with other forms of 
foreign equity investment, and there is 

also no relationship in this regard between 
the strict legal treatment of such invest- 
ment and the percentage of local as com- 
Pared with foreign participation which it 
accommodates, except perhaps to the ex- 

tent that the degree of local Participation, 
may be a factor taken into account by the 
Reserve Bank of Australia and the Com- 
mittee on Foreign Takeovers in imple- 
menting government Policies [from time to 
time. 

2.2 There are no special tax incentives 
in Australia which directly encourage or 
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discourage [foreign investment as such, and- 
centainly there are none which directly fa-‘ 
vour such investment where the degree of 
local participation is either more or less 

than a specified'percentage. 
Naturalljr, there are aspects of the tax 
laws which may favour the establishment 
of some particular structure rather than 
another in given cases, but it is probably 
safe to say that the tax laws have not been 
framed with the object of encoUraging any 
particular form or forms of foreign invest- 
ment or joint ventures and that their ope- 
ration is largely fortuitous in this regard. 
'With regard to the constitutional frame- 
work on this subject: 

2.2.1 there are no constitutional rules 

specifically referring to any different tax 
or other treatment of: different types of 
foreign investment, and what general prin- 
ciples bf constitutional law there are as to 
the prevention of discrimination as be- 
tweentax payers would probably militate, 
against such a situation; and 

2.2.2 because of the foregoing, ‘the ques- 
tion of offending against tax treaty pro» 
visions for the Prevention of discrimina- 
tion as between local and foreign based 
tax payers does not really arise, or has not 
so. far agisen, as an issue in its own right. 

2.3 Because there are no Australian 
tax incentives spedfically designed to fa- 

vour foreign investment as such, the ques- 
‘tion‘ of tax sparing devices to preserve the 
benefit of such incentives in relation to the 
tax imposed by' the foreign investor’s 

country of residence does not really arise. 
There are such tax sparing provisions in 
the tax agreement between Australia and 
Singapore, but in that case, they are de- 
signed to .preserve the‘ benefit of certain 
SingapOre tax incentives; and not vice 
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versa. 
There are, of course, reciprocal tax limit- 
ing provisions in the various tax treaties 
—— for example, in relation to dividends 
and interest payments — but these gene- 
rally have the effect of limiting the 
amount of tax imposed by the country of 
source and thus favouring the revenue of 
whichever happens to be the capital ex- 
porting country. 
The domestic Australian tax laws do not 
contain any tax sparing provisions pro- 
tecting the benefit of What might happen 
to be a relatively low rate of Australian 
tax in certain cases against the inroads of 
higher taxes in the investor’s country of 
residence. 

2.4 The Australian income tax laws do 
contain incentives in favour of certain in- 
dustries —— for example, mining, affore- 
station and rural development etc. —— al- 
though none of these incentives is speci- 
fically designed to either encourage or 
discourage foreign investment or partici- 
pation as such. To a more limited extent, 
some incentives of the same general type 
are also contained in other tax laws, such 
as death duty and succession taxes and 
sales taxes. 
In terms of tax revenue in Australia, in- 
come taxes, which are imposed solely by 
the federal government, far outweigh any 
of the other forms of taxation, such as 
customs and sales taxes, which- are also 
imposed by the federal government, and' 
stamp and death duties and land taxes, 
which are imposed generally at the state 
level; Because of this, it is felt desirable to 
restrict special tax incentives to the area of 
income tax law so far as economically 
feasible, thus enabling the other less signi- 
ficant types of tax to be kept simple and 
relatively inexpensive to collect. 

3. TAX TREATMENT OF INCOME EARN- 
ED BY THE JOINT VENTURE OR PAID 
BY IT TO THE FOREIGN PARTICI: 
PANTS 

3.1 Income eamed by the joint ventmej 
3.1.1 The main types of Australian tax?" 

which would be relevant to an Australian-j 
incorporated joint venture corporation]; 
operating in Australia as envisaged would; 
include federal income tax, sales tax and, 
customs tariffs or import duties and also 
state stamp duties and land tax and locall 
government land rates. 

3.1.2 Federal income tax is imposed 011‘, 

the yearly “taxable income” as computed} 
under the Income Tax Assessment Act. 
For this purpose, the “assessable income” 
is first calculated; this represents the gross‘ 
receipts of an income as distinct from a." 

capital nature. Next, “allowable deduc-' 
tions” are calculated; these include all out. 
goings of a revenue nature incurred in: 
earning the “assessable income”, plus cer-'; 

tain concessional or incentive type deduc-‘= 
tions. The “taxable income” is then calcu- 
lated as being the “assessable income” mi- 
nus “allowable deductions”. ‘. 

Prima facie, a resident of Australia is tax: 
ed on income from all sources, whether in' 
or out of Australia. However, there is an 
exemption in favour of foreign income 
which has been taxed in its country of‘ 

source, unless that country of source halo-'- 

pens to be a country with which Australia 
has a tax treaty, in which case tax credit 
provisions normally operate instead. A 
non-resident of Australia is subject to‘. 

Australian income tax only on income‘ 
derived from sources in Australia. " 

A joint venture corporation of the de-' 
scription presently under consideration 
would be fegarded as a resident of Austra— 
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lia, even if for no. other reason than the 
fact that it is incorporated in Australia. 
At the Present time (mid 197.4), Austra- 
lian income tax is imposed on the taxable 
income or Profits of corporations at. the 
rate of 471/2 percent in the generality of 
cases. : 

Australia has- a two-tiered income tax 
‘ 

system in the case of corporate Profits. 
First, there is tax impoSed on the wipe- 
ration its'elf, and then the shareholders are 
separately raked on the dividends distri- 

buted to them, because such diVidends 
must be included by a resident shareholder 
as‘ part of his normal Assessable income for 
tax Purposes. This double taxation is, how~ 
ever, alleviated by a system of tax rebates 
in the case, of inter-company dividends 
passing from one corporation to another 
resident corporation. 

In the case of dividend and interest ,Paye 
ments from an Australian corporation to 
a non-resident shareholder, _a flat with- 
holding tax is imposed, at the rate of 10 
percent on interest payments and at the 
rate of 15 percent on dividends to coun- 
tries with ‘WhichAustralia has, a tax treaty 
and 50 Percent to all other countries. 
In the_case.of a “public” company, which 
concept includes a Subsidiary of a “public” 
company Whether. the parent company is an 
Australian company or an overseas com- 
pany, there is no obligation for tax_ pur- 
poses requiring ptofits to be distributed. 
However, in the case of a “private”. com- 
pany, an additional penal rate of tax is 

imposed on‘the company unless in effect 
a specified proportion, usually about ope- 
half, of the company’s Profits remaining 
after Primary company tax is distributed 
through to the ultimate natural person 
shareholders. 
The foregoing is only a brief outline of 
the indome tax system in Australia, and 
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cannot be‘ regarded as necessarily accurate' 
in any particular case. Naturallj't,’ the do- 
mestic legislation and the vprovisic‘ms of 
various tax treaties contain numerous and 
varied qualifications on the foregoing -— 
'e example, as to the (deemed source of 
certain types. bf income, the existence oi: 

non-existence of 21 Permanent 'uvestablishI- 
ment, and the special treatment of royalties 
and mining, insurance, international trans; 
Port and. Other types of businesses. 
Federal sales tax is imposed, in effect at 
the Wholesale level, on a wide range of 
goods sold Within Australia. Federal cus- 
toms tariffs or import duties are' imposed 
on a wide range Of goods imported into 
Australia. The rates of tax vary consider- 
ably, especially in the case of customs ta- 
riffs, depending on the type of goods con- 
cerned. ~

‘ 

State stamp duties are imposed at relative-. 
1y low rates on a wide range of legal and 
commercial documents, varying from one 
state to another. State land tax and local 
government rates are imposed afi 'relatively 
low rates. on the ownership of land. 

3.1.3 The .tax‘ treatment of the type of 
joint venture corporation presently finder 
consideration would notlvary from the tax 
treatment of other. domestic cporations, 
except to the extent implicit in the abovg 
description of the income tax system. For. 
example, the income tax on dividend and 
interest Payments to overseas residents dif- 
fers from the treatment of such payments 
to Australian resident recipients, but that 
is so Whether the overseas parties represent 
a controlling interest or an equal interest 
or only an isolated minority interest in the 
particular company. 

3.1.4 If the foreign e'quity participation 
is contributed to the joint venture company 
by way of capital assets, then such assets 
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become the‘ property of the joint venture 
company itself, and as such are not treated. 
for tax depreciation purposes in any dif- 
ferent way from any other assets acquired 
by the joint venture company through 
Whatever means. Obviously, the deprecia- 
tion_trea_tment of assets can be affected by 
t-heh; method of acquisition, but the fact 
that they may be contributed by a foreign 
participant in the company does not per se 
have any significance .for this purpose. 

3.1.5 _An Auétralian equity participant in 
an 'ex-Australian. joint venture corporation 
corresponding to the type of joint .venture 
corporatipn under consideration Wbuld not 
be ’subject to any special tax tgeatm'ent in 
Australia by reason of such investment. 
Such an investor is treated in the same way 
for tax purposes as any other Australian 
investor in any other type of overseas cor- 
poration. 

3.1.6 Although there is no special tax 
treatment of an Australian investor in an 
overseas. joint Venture corporafion, _the 
Australian tax-incidents of such an invest- 
ment may nevertheless ‘vary from the tax ' 

treatment of an investment in a foreign 
subsidiary. company. This is because a for- 
eign subsidiary company fivill usually be 
treated as coming within the definition of 
“resident of Australia” in the Income Tax. 
Assessment Act which would not normally 
be the case with a foreign ' 

joint venture 
corporation, Comparable consequences are 
also likely to arise under the provisions of 
the various tax treaties. The important. 
point for present purposes, however, 
that none of these possiblé differences in 
treatment is specifically directed towards 
the situation of a- foreign joint venture 
corporation as such. 
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3.2 Dividendx dim'ibuted by the joint 
venture 

3.2.1 Dividends distributed by the type of 
joint venture corporation presently under 
consideration to ifs foreign participants 
would normally be subject to tax' in Austra- 
lia, in addition to the tax imposed on the 
joint venture corporation itself. Such tax 
takes the form of a flat Withholding tax on 
the amount of the dividend, at the rate of 
15 percent when the dividend is paid to a 
resident of a country with which Australia 
has a tax treaty and at the rate of 30 per- 
cent in the case of a dividend paid to a, 

resident of a country with which Australia 
does not have a tax treaty. The foregoing 
is subject to certain special exceptions un- 
der the domestic income tax law and the 
Provisions of certain tax treaties. The main 
such exceptions relate to situations where 
the foreign resident also happens to come 
within the definition of “resident of Au- 
stralia” in the Income Tax Assessment Act 
or. “Australian 'resident” in certain tax 
treaties, or where the foreign resident hap- 
pens to have 21 Permanent establishment in 
Australia and the dividends are effectively 
connected with that permanent establish- 
ment. Where such exceptional situations 
occur, the general rule is that the particular, 
recipient of the dividend is treated for tax 
pgrposes in the same way as a normal 
Australian resident recipient of the divi- 
dend would be treated, subject of course to 
the effect of the permanent establishment 
provisions in the various tax treaties; 
The foregoing is necessarily a general 
statement only, as the position on this sub- 
ject can in fact become quite complicated 
in particular cases. 

3.2.2 The tax treatment of dividends as 
described above does not vary in any way 
from the' tax treatment of dividends Paid 
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to nonhresidents by any other types of 
Australian domestic corporations. 

3.2.3 The tax treatment of the joint Ven- 
ture corporation’s dividends in the foreign 
participant’s country of residence will of 
course depend on the tax laws of that 
pagticular country. It may also be affected 
by the Provisions of a tax treaty which 
Australia may bare with that Particular 
country, especially if the existence of a 
permanent establishment is relevant. Ex- 
cept once again for the possible effect of 
tax treaty provisions in a Particular case, 

the Australian tax treatment of dividends 
' paid by an Australian corporatiOn to a 

non-resident of Australia is not affected in 
any maybe the fact that those same divi- 
dends may also. be subject to tax in the 
recipient’s country of residence, whether 
the ‘recipient is a natural person, a corpo- 
ration or a parent company etc. 

3.2.4 In a case where a dividend distri- 
buted by‘ an Australian company to a non- 
resident of Australia may be taxable in the 
recipient’s country of residence as well as 
in Australia, there is no unilateral provi- 
sion in the Australian d‘omest-ic income tax 
law to avoid the imposition of such double 
taxatiOn. 
HoWever, in the case Where an Australian 
resident receives a dividend from an ex- 
Australian corporation, there is provision 
in the Australian tax law for the Austra— 
lian recipient to be granted a credit against 
Australian tax for the amount of tax paid 
on the dividend in the other country, Pro- 
vided that the Australian recipient was 
Personally liable for that tax under the 
law of the other country. This last men- 
tioned condition has the effect of denying 
the tax credit in many cases Where the tax 
in the other country concerned takes the 
form of a'withholdin-g type 'of‘ tax. 

As for tax treaty pzovisions applicable in 
the above situations, the general pattern 
under Australia’s international tax agree- 

ments is that the tax in the; country where 
the company concerned is a resident is 

limited to 15 [percent of the amount of the 
dividends, and the recipi'ent’s COuntry of 
residence is obliged to giVe a tax’ credit for 
the amount of that tax. This is, of course, 
subject to exceptions in special cases, such 
as Where ‘dual residents are involved or 
where the recipieht of the dividend main- 
tains in the other country a Permanent 
establishment with which the dividend is 

effectively connected. At present, Austra- 
lia has six comprehensiVe international tax 
agreements in force — with the United 
Kingdom, the United States, Canada, New 
Zealand, Singapore and Japan —— and two 
limited agreements -— with France and 
Italy, dealing solely with international air 
transport operations. A comprehensive 
agreement has also been entered into with 
West Germany, :but has not as yet been 
given the force of 'law in Australia. Natu- 
rally, the detailed Provisions relating to 

dividends do vary from one agreement to 
another, -b1_1t the general effeCt for present 
purpéses is the same in all of the six com- 
prehensive agreements. It should be noted 
that, in the case of some of these tax agree- 
ments, there are provisions for ‘the allow- 
ance of a credit not only in respect of the 
amount of tax on the dividend itself,'but 
also in respect of a proportionate party of 
the tax imposed on the underlying profits 
out of 'which the dividend is paid.

_ 

It should also be noted that, in many 
cases, an Australian resident corporation 
which receiVes a dividend from an‘ overseas 
Corporation will in effect not be liable for 
Australian tax on that dividend in any

‘ 

event, because of the rebate provisions ap- 
plicable to inter-company dividends as 
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briefly referred to in item 3.1.2 above. 
There are no provisions relating speci- 
fically to dividends paid by or received 
from a joint venture corporation hs distinct 
from any other type of corporation. 

3.2.5 The Australian domestic tax laws 
do not contain any tax sparing provisions 
designed to Preserve the benefit of special 
tax incentives which may be available in 
some other country. Tax sparing Provisions 
of this nature are contained in one Only of 
Australia’s international tax treaties — 
that with Singapore. However, in that case, 
the Provisions do not relate to dividends, 
but only to interest and royalties. 

5.3 Interext and similar fixed amozmt: 
payable by t/ae joint venture 

3.3.1 Interest payable on borrowings by 
the type of joint venture corporation pre- 
sently under consideration would, in a1~ 

most all cases, :be treated as an allowable 
deduction in computing the taxable income 
of the joint venture corporation for Au- 
stralian tax purposes. The main prerequi- 
site to be satisfied for such deduction is in 
section 51 of the Income Tax Assessment 
Act, which lays down the general rule for 
deduction of all types of business expenses, 
and which states that “. 

. . All losses and 
outgoings to the extent to which they are 
incurred in gaining or producing the assess- 
able income, or are necessarily incurred in 
carrying on a business for the purpose of 
gaining or Producing such income, shall be 
allowable deductions except to ‘the extent 
‘to which they are losses br outgoings of 
capital, or of a capital, private or domestic 
nature, or are incurred‘ in relation to the 
gaining or production of exempt income.”. 

3.3.2 The tax deductibility of interest is 
not affected by the proportion of equity 
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and loan capital in the particular corpora- 
tion. 
,There are no Australian provisions relating 
to the tax deductibility of interest as such 
under which interest paid by a Wholly own- 
ed subsidiary of a foreign corporation 
could be treated differently :from interest 
:paid by any other; local corporation. There 
is, however, a general prOvision relating 
to Australian businesses controlled abroad, 
under which the income tax authorities 
have a discretion to assess income tent with- 
out strict regard to the individual trans- 
actions of the Australian business if they 
feel that these transactions are being ma~ 
nipulated in such a way as to avoid Austra- 
lian tax. These Provisions are somewhat 
similar in principle to corresponding pro- 
visions commonly found in international 
tax agreements, they do not relate speci- 
fically to interest payments as such nor to 
the deductibility or assessability of any 
other specific type of transaction, and they 
are probably not very frequently invoked; 

3.3.3 Interest paid by the type of joint 
venture corporation presently under con- 
sideration is normally subject to Australian 
income tax. If the interest is received by’ 
another resident of Australia, then it ge- 
nerally has to be included by that resident 
in his assessable income for Australian tax 
purposes.

‘ 

If the interest is paid to a non-resident of 
Australia, then in the usual case, it will be 
subjected to Australian withholding tax. 
This withholding tax on interest operates 
in a similar way to the Withholding tax on 
dividends, except that the rate of with- 
holding tax on interest is 10 percent of the 
amount of the interest. Once again, there 
are exceptions to the general rule, particu- 
larly Where the overseas recipient also 
happens to fall within the definition of a 
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“resident of Australia”, or where the non- 
resident recipient has a permanent estab- 

lishment in Australia and the interest re- 

ceipt is effectively connected with that 
permanent establishment, 
One class of exceptions to the general rule 
is Perhaps worth special mention. These 
are exemptions available from the liability 
for interest Withholding tax broadly in 
cases Where the overseas borrowing is used 
to support Australian ownership of or sub- 
stantial participation in Australian enter- 
prises. ThESe exemptions are available sub- 
ject 'to the obtaining of an apprbpriate cer- 
tificate of exemption from the Australian 
tax authorities, who must have regard to 
certain guidelines contained in the income 
tax legislation when granting such certi- 

ficates. 
In broad substance, the main such guide- 
lines for exemption require that the bor- 
rower and user of the funds concerned 
must be an Australian entity. as defined, 
the. loan must not exceed an amount appro- 
Priate to the degree of Australian partici- 
pation in the enterprise, and the loan 
funds must .be used for a “qualifying use”, 
which means in effect, for the purposes of 
an enterprise which is either wholly or 
substantially owned by an Australian entity 
as defined. The degree of substantial Au- 
stralian participation required in connec- 
tion with the above guidelines varies ‘be- 
tween 20 percent and 40 percent depend- 
ing on the number" of entities owning or 
Participating in theienterprise in question. 
The tax regime in the case of be'ar'er- de- 
bentures issued outside of Australia for 
funding activities in Australia; is somewhat 
different again, but there is provision for a 
type of withholding tax and for exemp- 
tions broadly corresponding to those men- 
tioned above. 
Obviously, these exemption provisions can' 

be of primary importance in the context of 
joint ventures, and careful consideration of 
the details of the provisions is required in 
designing any joint venture vehicle to ope- 
rate in Australia. The provisions them- 
selves are lengthy and complex, and it is 

beyond. the scope of the present study to 
explain them in detail. 

3.3.4 Whethe‘r or not the interest payable 
in the above.type of situation will be tax- 
able in the foreign recipient’s country of 
residence will of course depend upon the 
tax laws of that particular country; 

3.3.5 If the interest is taxed in the for- 
eign recipient’s country of residence as 
well as being subjected to withholding tax 
in Australia in the type of situation under 
consideration, then there is no unilateral 
provision in the Australian domestic tax 
law to avoid this double taxation. If the 
situation is reversed, and a resident of 
Australia is receiving interest from a com- 
parable foreign source in a country with 
which Australia does not have a tax treaty, 
then the interest will normally be com- 
pletely exempt from Australian tax if tax 
has been paid on it in the foreign country 
of sourCe; compare this system with. divi- 
dends, where a rather restrictive tax cre- 
dit system is used instead of exemption -— 
see item 3.2.4 above. 
Reverting to the original Situation, where 
there could be tax on the interest in the 
foreign. recipient’s country of residence as 
well as Australian withholding tax on the 
interest, it should be noted that, even 
where the foreign recipient’s country of 
residen‘c'e‘ has' a system of tax credits gene- 
rally for such situations, the tax credit may 
not always be available to the foreign re- 
cipient. This is because such tax credits are, 
normally allowed only in respect of tax 
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imposed by the country of source of the 
interest, and the situations in which Au- 
stralian withholding tax on interest can be 
applicable are not always cases in which 
another country will treat the interest in 
question as having an Australian source. 
For example, the general rule is that Au- 
stralia imposes withholding tax on interest 
derived by non-residents which is Paid 
either by a resident of Australia to a non- 
resident or by one non-resident to another — in the fomner case to the extent that the 
interest is not an outgoing incurred by the 
resident in carrying on business outside of 
Australia through a permanent establish- 
ment there, and in the latter case, to the 
extent that the interest is an outgoing in- 
curred by the non-resident in carrying on 
business in Australia through a permanent 
establishment in Australia. This rule does 
not necessarily, of course, correspond with 
the general rules for determining the sour- 
ce of interest payments, under which fac- 
tors such as the place of documentation of 
the loan and the place and cuxjrency of re- 
payment of principal and payment of in» 
terest are taken into account. 
Australia’s various comprehensive .tax trea- 
t—ies do contain ProvisiOns against double 
taxation, including double taxation of in- 
terest payments. In the case of the four 
modern style agreements —.— those with 
United Kingdom, New Zealand, Singapore 
and Japan — these- provisions are similar 
in general principle to the Provisions re- 

lating to dividends. In other words, there 
are reciprocal- provisions under which the 
tax imposed in the country of source in 
respect of interest paid to a resident of the 
other country is limited to a rate of 10 per- 
cent of the amount of the interest, and- 
there are then provisions -for a tax credit 
to be given in the country of residence of 
the recipient. Once again, of course, there 
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can be exceptions in the case of dual 
residents and income receipts effectively 
connected with permanent establishments 
etc. In the case of Australia’s two older 
style tax agreements —+ those with the 
United States and Canada —-— there are no 
reciprocal tax limiting provisions applica- 
ble to the country of source of the interest, 
but there are reciprocal tax credit provi- 
sions. However, it should be noted that 
the abovementioned problem of double 
taxation which can arise Where there is con- 
flict between the laws of Australia and the 
laws of the other country concerned as to 
the Source of interest payments is not really 
solved by the credit provisions in Austra— 
lia’s two older style tax agreements, al— 

though it is effectively solved for most 
purposes by the tax credit Provisions in the 
four modern style agreements. 
It should also be noted that, under the 
general rule contained in the Income Tax 
Assessment Act as already referred to 
above, interest payments received by a. re- 

sident of Australia from sources outside of 
Australia which have been subjected to tax 
in the country of source are; exempt from 
further tax in Australia. This general ex- 
emption rule continues to have effect in 
cases where the United States and Cana- 
dian tax treaties may be applicable. How- 
ever, in cases where the provisions of the 
four modern. style tax agreements limiting 
the amount of tax in the country of source 
of the interest .are applicable, this general 
exemption rule in Australia- is superseded 
by section 12 of Australia’s federal In-

. 

come Tax (International Agreements) Act, 
and a tax credit is allowed instead. 
There are no special provisions applicable 
in Australia to interest payments received 
from .a foreign joint venture corporation» 
as distinct from any other type of foreign 
source. 
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3.3.6 The only example of a tax sparing 
provision applicable to Preserve the bene- 
fits of a special tax incentive available in 
some other country is, as already mention- 
ed above, under Australia’s tax‘tteaty with 
Singapore. Under article 18 of that treaty, 
there are tax sparing provisions to pre- 
serve the benefit Qf certain Singapore tax 
incentives granted in respect of interest 
and royalties under Singapore’s Economic 
Expansion Incentives (Relief from Income 
Tax) Act. 

3.4 Royaltiey and similar payment: 
mad}! by the joint venture 

3.4.1 The tax treatment of royalties can 
vary according to the three broad categoh 
_ries of royalties — namely, industrial 
royalties, mining royalties and cultural 
royalties. Under Australian domestic tax 
law, there are quite complicated Provisions 
for determining the source or deemed 
source of royalties, but it is not possible to 
examine these rules in detail in the, present 
context. It' should be noted, however, that 
these special source rules can lead to dou- 
ble taxation in certain cases where the 
particular royalty might be treated as 
having a source in both Australia and in 
some~ other country concerned under the 
respective tax laws, and" this situation can 

A 

arise even where a tax treaty is involved. 
As‘ a general rule, royalties of all kinds 
paid by a. joint venture corporation in the 
type of situation presently under consider- 
ation Would be treated as allowable deduc- 
tions in computing its taxable income for 
Australian tax purposes, subject mainly to 
such royalties constituting an outgoing of 
a revenue nature, as distinct from a capital 
nature, in accordance with the Provisions 
of section 51 of the Income Tax Assess- 
ment Act as quoted in item 5.3.1 above. 
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3.4.2 The provisions governing the tax 
deductibility of royalty payments are not 
affected merely by the fact that the payer 
of the royalty may be a Wholly owned sub- 
sidiary of a foreign corporation as distinct 
from a joint venture company or any other 
type of payer, unless of course the general 
provisions relating to Australian businesses 
controlled abroad, as referred to in item 
5.5.2 above, come into force in a particula; 
case. 

a 7 

3.4.3 Under Australian rdomestic‘tax law, 
royalty payments by the type of joint ven- 
ture corporation under consideration to a 
non-resident of Australia: would normally 
be. subject to Australian tax. Moreover, 
this tax is not a Withholding type of tax 
as in the case .of dividends arid interest, 

but the royalty is treated more or less like 
any other type of income derived from 
s‘ourcés in Australia. The ‘taxab'ility of the 
royalty would be dependent on its having 
a source or deemed source in Australia, but 
the domestic "rules as to 'source of royalties 
are such as to give a deemed Australian 
source even to some types of royalties 
which might not normally be regarded as 
having an Australian source. 
The position can ‘vary somewhat from the 
above where a tax treaty is applicable. For 
example, under Australia’s fOur modem 
style tax agreements, them are reciprocal 
provisions limiting the amount of tax in 
the country of source of the royalty to‘ 10 
percent of the amount of the royalty, ex- 
cept in the case of the agreement with New 
Zealand where the limit is 15 percent of 
the amount of the royalty. The foregoing 
treaty provisions apply to most types of 
royalties, except for mining type royalties, 
although the scope is somewhat narroWer 
in the agreement with Singapore than in 
the other three modern agreements. These 
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tax limiting provisions generally do not 
apply in cases where, for example, the 
myalty is effectively connected with a per- 
manent establishment in the country of 
source. 

The royalty provisions in the older style 
tax agreements with the United States and 
Canada are much narrower than the above, 
and they have the general effect of re- 

quiring taxation only in the country of re- 
sidence of the recipient in cases of most 
types of cultural royalties. In cases not 
covered by the above special royalty Pro- 
visions, the particular royalty may come 
within the definition of “industrial or 
commercial profits” — for example, as in 
the agreement with United Kingdom, in 
which case it will be subject to Australian 
tax if it is also effectively connected with 
3 Permanent establishment of the non- 
resident in Australia, but generally not 
otherwise. The Japanese agreement is si- 

milar in this respect to the United King~ 
dom agreement. In the older agreements 
with the United States and Canada, royal- 
ties are specifically excluded from the de- 
finition of “industrial or commercial pro- 
fits”, and thus, apart from the special pro- 
visions mentioned above in relation to 
certain cultural royalties, their taxation 
falls to be determined normally under the 
domestic laws of each country concerned. 
As can be seen from the above, the posi- 
tion regarding royalties is nowhere near as 
uniform as it is in -relation to dividends 
and interest, and it would be fair to say 
that there are many anomalies and some 
instantes of double taxation inherent in 
the existing provisiOns. Because of this, it 

is not possible in the present context to 
give an accurate detailed description of the 
position, and in practice it is necessary to 
look closely at each particular case. 
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3.4.4 The question of taxability of the 
royalty receipts in the foreign participant’s 
country of residence will of course depend 
upon the domestic tax laws of that parti- 
cular country. 

5.4.5 In a case where the royalty pay- 
ment in the type of joint venture situation 
presently under consideration may be sub- 
ject to tax in the foreign participant’s coun- 
try of residence as well as in Australia, 
there are no provisions in the domestic tax 
laws of Australia to alleviate such double 
taxation.

, 

However, where one of Australia’s com- 
Prehensive tax treaties is applicable, the 
general tax credit provisions in those trea- 
ties will normally avoid the incidence of 
double taxation, but there are nevertheless 
significant examples where this relief from 
double taxation is not available, particular- 
ly in the case of the older style treaties 
with United States and Canada, where 
there is some lack of effective provisions 
for resolving conflicts as to the Proper 
source of royalties. 
There are no special measures applicable in 
relation to foreign joint venture corpora- 
¢ions as such when compared with royal- 
ties received from any other type of foreign 
source, although perhaps this should be 
qualified by mentioning that there are 
“special relationship” provisions applicable 
in relation to- royalties under some of Au- 
stralia’s tax treaties, whereby the actual 
amount of a royalty can be adjusted 'to: a 
reasonable arm’s length basis for tax pur- 
poses where there is some special relation- 
ship between the payer and the payee of 
the royalty. 

3.4.6 As mentioned above, theré are no 
special tax sparing provisions in the Au-. 
stralian domestic tax law to preserve the 
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benefit of special tax incentives which may 
be available in some other country. How- 
ever, as also mentioned abbve, there is oné 
specific example of such a tax sparing pro- 
vision in Australia’s tax treaty with Singa- 

pore — namely, a. pgovision applicable in 
relation to interest and royalties to pre- 
‘serve the benefit of certain tax incentiV‘es 
under Singapore’s Economic Expansion In- 
centives (Relief from Income Tax) Act. 

SUMMARY 
1. Definitioml concept: " 
The Australian legal system and commercial 
‘praétice are along similar lines to the United 
Kingdom and United States. . 

The Australian constitutional system is a feder- 
ation, with the federal g0vernment having 
powers relating to national economic manage- 
ment, but with the constituent states having 
powers relatirig to the formation and conduct of 
business corporations. 
Business corporations are of the tfaditional type, 
having separate legai personality etc. They- are 
controlled by shareholders and managed by a 
board of directors. 

2. Tax incemive: 
Foreign inVestment in Australia tends to be 
controlled by federal government policies from 
time to time, rather than by specific laWs. These 
policies are implemented through the applica- 
tion of wide discretionary powers given to va- 
rious federal government agencies, particularly 

' 

in the areas of exchange controls and control of 
foreign ‘take'OVers of existing Australian busi- 
messes. 
Australia does not have a system of' special tax 
incentives or disincentives relating to foreign 
investment as such, and certainly no such tax 
provisions specifically directed towards the de- 
grees of local and foreign participation in 
Australian joint ventures. 
Because of this, there are also no specific tax 
sparing provisions designed to preserve the be- 
nefit of local’ incentives. The only instance of 
special tax sparing provisions is in the Australia/ 
Singapore tax treaty, there designed to preserve 
the benefit of certain Singapore 'tax incentives in 
respect of royalties and interest payments. 
There are tax incentive provisions, relating to 
mining, afforestation and rural development etc, 
but these are not reserved exclusively for either 
foreign or local investment; For most practical 
purposes, these incentives are confined to the 
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area of income taxe_s,_ which constitute the most 
significant form of taxation in Australia. 

3. Tax treatment of income earned by the joint 
venture or paid by it to the foreign partici- 
[units 

5.1 Income earned by the joint venture 
The main types of Austzalian taxes for present 
purposes axe federal Income tax, sales tax and 
Customs tariffs and state stamp duty, land tax 
and local government land rates. 
Federal income tax is generally imposed on the 
yearly taxable income, which is in effect gross 
revenue receipts minus gross revenue outgoings. 
Prima facie, a resident of Australia is taxed oh 
worldwide income, but has a tax exemption fdr 
most types of foreign income which has been 
taxed in the country of source. A nan-resident 
is taxed basically Only On Australian source in- 
come. In the caSe of corporations, the tax is 

imposed on dividends paid to shareholders as 
well as on the profits of the corporation itself, 

but there are rebates in xespect of inter-company 
dividends received by a resident COmpany. In the 
case of non-resident recipients, a flat withhold- 
ing tax is generally imposed on dividend and 
interest payments.

' 

'There is no special_income tax treatment of a 
joint venture corporation as distinct from any 
other type of corporation, nor of an investor in 
such a corporation as distinct from any Other 
type of investor. 

3.2 Dividends distributed by the joint venture 
Dividends distributed by the Australian joint 
venture corporation to a foreign participant 
would normally be subject to a withholding tax, 
at the rate of 15% for tax treaty countgies and 

- 30% for other countries, There are exceptions 
relating to dual residents and permanent estab- 
lishment situations etc. 

The tax treatment does not vary in, any way 
merely because a joint venture corporation may 
be involved. 
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In a case of double taxation, there are no relief 
provisions in the Australian domestic tax law, 
but in the reverse c2156, there are tax credit provi- 
sions for an Australian resident receiving divi- 
dends from a foreign source. However, where a 
tax treaty is involved, the general pattern is for 
there to be a tax limiting provision applicable 
to the country of source of the dividend, with 
the coimtry of residence being required to give 
a tax credit. 

7
' 

At present, Australia has six comprehensive tax 
treaties, comprising modem styfe treaties with 
the United Kingdom, New Zealand; Singapore 
and Japan, and .older style treaties with the 
United States and Canada. 

3.3 Interest and similar fixed amounts payable 
by the joint venture

_ 

Interest payable on borrowings :by the joint 
venture corporation would normally be allow- 
able deductions for Australian income tax pur- 
poses, and this is not affected in any way by the 
relative proportions of equity and loan capital. 
There is no differentiation for this purpose be- 
tween joint Venture corporations and Wholly 
owned subsidiaries, except possibly under gene- 
ral discretionary tax adjustment provisions relat- 
ing to Austgaliag. businesses controlled abroad. 
Interest paid by the joint venture corporation to» 
a non-resident participant would normally be 
subject to Australian Withholding tax at the rate 
of 10%. Once again, there are exceptions re- 
lating to permanent establishment situations etc. 

Cases of double taxation can oc'cur, particularly 
because Australian withholding tax is applied in 
some situations where another country might 
not regard the interest as having a_ source in 
Australia. The Australian domestic tax law does 
not contain any unilateral relief provisions for 
these cas¢s, although in the reverse situation, an. 
Australian resident receiving interest payments 
from a foreign source will normally'be exempt 
from tax on those payments in Australia provid- 
ed they have suffered tax in the country of 
source; 
Australia’s four modern style tax treaties con- 
tain tax limiting and tax credit provisions re- 
lating to interest similar in principle to those 
relating to dividends as described above. The 
two older Style tax treaties do not contain the 
same type of tax limiting provisions, but they 
do contain relevant tax credit provisions. Never- 
theless, these tax Credit provisions do not solve 
all the conflicts as to source of interest: 
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Australia’s only Specific tax sparing provision is 
in the Australia/Singapore .taai treaty, where it is 
designed to preserve the benefit .of certain Singa—- 
pore tax incentives in respect of interest and 
royalty payments. 

3.4 Royalties and similar payments made by the 
joint venture 

The ‘tax treatment of royalties can vary accord- 
ing to whether they are of the industrial or 
mfning or cultural type.-‘ _ 

Australia has special provisions as to the source 
or deemed source of royalties, which can some; 
times lead to cases of double taxation where 
there is conflict with the tax laws of another 
country as to the proper source. 
As a general rule, royalties .of all kinds payable 
by‘ the Australian joint venture corporation 
would be allowable~ deductions for Australian 
tax purposes, provided they are of a revenue 
and not a capital nature, There is generally no 
distinction for this purpose between joint ven- 
ture, corporations and wholly owned subsidiariés 
etc., except possibly under the provisions relating 
to Australian businesses controlled abroad as 
mentioned above. 

‘

‘ 

Royalties paid by the joint venture corporation 
to a foreign participant would normally bei‘sub- 
ject to ordinary Australian tax as‘ distinct from 
a Withholding type tax. 
Under Australia’s four modern style fax agree- 
ments, there are reciprocal tax limiting and tax 
credit provisions applicable in respect of most 
types of royalties except mining royalties. There 
'are exceptions in the case of permanent establish- 
ment situations etc. The two older style tax 
treaties have much narrower provisions relating 
to royalties. 

I

- 

Even where tax treaty provisions are applicable, 
instances of double taxation can still occug, be- 
cause of gaps in the rules for resolving source 
conflicts.

A 

Royalties paid by a idint venture corporation are 
not treated differently from royalties paid from 
any other source, except that some of the tax 
treaties contain “special relationghip’f provisions 
which could be applicable in a joint venture 
situation. ‘ 

As already mentioned, there are no tax‘sparing 
provisions; except for those in the Australia/ 
Singapore tax treaty designed to preserve the 
benefit of certain Singapore incentives in'rela- 
tion to royalties and interest payments. 
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ADDENDUM 
Since initial preparation of this report, the 
Australian federal gov'emmantfs budget for 
1974-1975 has been annéunced. It contains pro- 
posals which are relevant to some matters dealt 
with in this report. 

Petbaps‘ the most significant such proposal is 

the introduction of a capital gains tax Very 
similar in character to 'the' Canadian capital 
gains: tax sVstem. There ,are also proposals for 
amendment of some of the existing tax incentives 
applicable to such areas as the mining industry, 
mainly by way of reduction of these incentives. 
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GHANA: TAX CONSEQUENCES OF DOMESTIC AND 
' FOREIGN INTERESTS ESTABLISHING CORPORATIONS AS VEHICLES FOR JOINTV 

. VENTURES** . 

I. INTRODUCTION 

In a developing country it is necessary to 
encourage investment from both domestic 
and foreign sources. The form of encou- 
ragement used to attract investment will 
primarily depend upon the natural re- 

sources or raw materials available and the 
economic infrastructure of the developing 
country in question. 
The present trend of developing economies 
in both industrial and less developed coun- 
tries has been geared towards the inter‘ 
dependence of the advances being made in 
the technological and scientific fields. The 
tendency of “‘go-it-alone” is giving way to 
a meaningful dialogue between the ad- 
vanced and semi-advanced countries, for 
instance, the advanced countries give the 
benefit of a rich experience acquired over 
the years in applying scientific methods to 
the management of agriculture, and the 
primarily agriculturally oriented countries 
of the third world supply the basic tools 
which are necessary for research and de- 
velopment. This situation lends itself to 
domestic and foreign interests establishing 
joint ventures. 
Although there may exist a favourable in- 
vestment climate in many developing 
countries there are factors which may mili- 
tate against the establishment'of joint ven- 
tures. 

Constant changes in the tax laws, exchange 
control restrictions and an unstable Poli- 
tical atmosphere are a few of the disturb- 
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ing factors for prospective investors. 
Nevertheless, international co—operation 
and the various groupings on the interna- 
tional scene, and free exchange of infor- 
mation amongst states tend to eliminate 
the fears which once prevailed. 
The independence achieved by many pre- 
viously dependent states and the desire of 
their governments to achieve international 
recognition and to openly volunteer infor- 
mation about the natural resources to be 
tapped for the benefit of mankind tend to 
encourage domestic and foreign interesf to 
establish joint ventures. Attempts have 
been made by various governments to re- 
duce the fiscal obstacles which stand in the 
way of the establishment of such ventures. 
In Ghana, for example, there are various 
incentives and inducements to foreign in- 
vestors to invest in Ghana in joint ventures 
or otherwise. As will be spelled out in 
more detail in the following, these take 
the form of tax measures such as 
1. Tax holidays 

Capital allowances 
3. Employment tax credits 
E" 

. 4. Indirect tax benefits; and 
5. Double taxation relief. 
There are non-tax measures as well, such 
as guarantees for the repatriation of ori- 

* Deputy Commissioner of Income Tax, Chief 
Inspector of Taxes (Ghana). 
** Report submitted to the 28th congress of the 
International Fiscal Association, Mexico City, 
1974. 
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ginal capital and for the transfer of divi- 
dends. 
The encouragement, by tax measures and 
otherwise, of domestic and foreign inte- 
rests to engage. in joint ventures is subject 
to influences of both a positive and a ne- 
gative kind. 

Positive one: may be lixted as follows: 
1. There is a growing awareness that the 
survival of mankind requires pebple and? 
countries to move together in accordance 
with a. common policy and with unity of 
purpose on the basis of equal rights for 
all] ' 

2. Regional, continental and international 
associations have emerged all with the 
common aim of harmoniSing tax systems 
and disseminating information among 
member states.

‘ 

3. In many countries obnoxious and dis- 
criminatory national tax laws are being 
eliminated. 
4. Steps are being taken on the interna- 
tional level to eliminate over/under in- 
voicing of cost of raw materials, semi- 
processed goods, and finished commodi- 
ties. 

5. The knowledge of tax-experts is being 
utilised by governments and international 
organisations for the benefit of both do- 
mestic and foreign interests. 
6. As various governments use tax poli- 
cies to regulate economic activity the ef- 
fectiveness of such policies can be measur- 
ed by the economic growth generated by 
tax induced active participation of do- 
mestic and foreign investors. 

The negative influence: may be lived as 
follows: 
1. The diversity and complexity of non- 
tax policies pursued by various national 

B. H. BLANKSON 

and international authorities, sometimes 
act as a barrier to any meaningful negOtia- 
tion to achieve development goals by the 
use of tax measures. 
2. Certain states take an indifferent atti- 

tude to the use of more advanced techno- 
logy to promote local or national interests. 
3. There is genuine fear that groupings 
with common ties‘ or loyalties may usurp 
the supra-national poWers given to inter- 
national organisatiOns; language and cul- 
tural barriers also impede communications. 
4. Some governments are reluctant to ac- 
cept such supra-national controls and pro- 
cedures necessary to implement common 
and harmonised tax policies adopted by 
such international bodies. 

It would seem that the positive factors, 
working in favour of using tax measures 
to generate investment from both domestic 
and foreign sources outweigh the negative 
ones. An abundance of national resources, 
viz. raw materials, technical know-how, ad- 
ministrative expertise, and monetary re- 
serv‘es may sometimes tend to cloud the 
thinking of certain governments and lead 
to a narrow approach to international is- 

sues. The present economic trend however, 
supports the View that no single nation can 
be self-sufficient and complacent about its 
achievements and successes, they all’ must 
look to the future and involve themselves 
with the international Community. In this 
respect, it can be said that Ghana has not 
lagged behind 'in the search f0: positive 
partnership. In the field of agriculture, 
manufacturing and industrial organisations, 
Ghana has, made use of tax incentives to 
encourage both domestic and foreign re- 

sources to establish enterprises, among 
them joint ventures. The policy of the 
Government is realistic as far as granting 
tax concessions and incentives is_ concern- 
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JOINT VENTURES 

ed._ Typical examples of joint ventures 
established withing this framework, usual- 
ly on the basis of special agreements, are 
the mighty Volta dam at Akosombo, the 
oil refinery at Tema, and the bauxite mine 
at Kibi, just to mention three important 
ones. 

II. TREATMENT OF TAX ON INCOME 
FROM JOINT VENTURES 

Tax is imposed on all profits after the de- 
duction of allowable items. In so far joint 
ventures are not corporations, the tax re- 
gime will be the one applicable to partner- 
ships, the partners being separately taxable 
each on his share of the partnership pro- 
fits. Individual partners will thus pay tax 
at rates of between 5% and 70% of assess- 
able income. However, a non-resident’s 
contribution shall not be less than 30% of 
the taxable income. 
Corporate partners pay at the company tax 
rate. For corporations licensed under the 
Customs and Excise Decree, 1972, (min- 
ing, manufactuning or agricultural compa~ 
nies) the rate of tax is 50%, whilst all 

other corporations attract a tax rate of 
55%. A special, lower rate is applied to 
small Ghanaian owned companies (see be- 
low). 
If a non-resident person carries on a trade, 
business, profession or vocation in Ghana, 
Part of the operations of which are carried 
on outside Ghana, the full gains or profits 
of that frade, business, profession or- vaca- 
tion shall be deemed t6 be derived from 
Ghana. Provided that: 
(a) a person shall not be deemed to be 
carrying on a trade, business, profession or 
vocation in Ghana by reason of a mere 
Supply of goods or services to Ghana if 

his activities are carried on entirely outside 
Ghana; 
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(b) in the case of a company operating in 
Ghana which is a branch or subsidiary or 
associated company of a non-resident com- 
pany, the profits shall not be less than the 
proportion to the total consolidated profit 
of the whole group of the associated com- 
Panies which the turnover of that company 
bears to the total consolidated turnover of 
the group of associated companies. 
Income from farms becomes liable to tax 
after five years. In other words, farms are 
exempt from the payment of income tax, 
during a five year period from the date of 
their establishment. Furthermore, any loss- 
es incurred in the first five years can be 
carried forward.

' 

There are certain sectors of the economy 
reserved for Ghanaians under the Ghana- 
ian Business (Promotion) Act, 1970. Para- 
graphs 12 and 15 provide that no person 
other than a Ghanaian shall on or after 
the 30th day of June, 1971 own or be. part 
owner of any enterprise engaged in any of 
the following: 
(a) overseas business representation, 
(Ab) taxi services, 

(c) the sale under hire-purchase contract 
of taxis or vehicles intended to be used in 
the operation of a taxi service, 
(d) commercial transportation by land, 
(6) bakery, 
(f) printing other than printing textiles, 
(g) beauty culture, 
(h) {produce brokerage, 
(i) advertising and publicity, and 
(j) manufacture of cement blocks for 
sale.

' 

The income of companies wholly owned 
by Ghanaians whose turnover does not ex- 
ceed ¢200,000 will during the first five 
years from the date of their establishment 
be liable to tax as follows: 
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Income 
First g: 5,000 30% 
Next st 1000 35% 
Next 31 10,000 45% 
Next ¢ 20,000 (licensed under 

Exci'se) 50% 
(Ordinance 1953 
No. 31) 

Next ¢ 20,000 (Ordinance 1953 
No. 31) 55% 

Over ¢ 60,000 (depending on 
category) 50 or 55% 

If actual Profits are lower than 21/2% of 
the turnover of a corporation 0: 2% of the 
turnover of a sole trader or a partnership, 
a minimum income of 21/2% or 2% of 
turnover ‘is assessed as taxable" Manufac- 
turing and industrial corporations establish- 
ed under the Capital Investments Decree, 
1975 are exempt from this provision. 

III. TAX ON DIVIDENDS 
The rule applied to dividends distributed 
by Ghanaian companies provides for an 
imputation of tax paid by the company 
against the income tax on the grossed up 
dividends accruing to the shaxeholders, i.e. 

basically the pre-1965 U.K. system. For 
corporate shareholders this implies that no 
additional tax falls due on the distribution 

1 
of a dividend, nor will there be a refund. 

IV. TAX ON INTEREST, RENTS, ROYAL- 
TIES ETC. 

The Inéome Tax Decree, 1966 provides 
for the deduction of tax at source from 
certain specified 'income namely, interest, 

rent, royalties, etc. paid‘ to non-residents. 
Such income may be wholly or partially 
exempt from tax by reason of double tax- 
ation agreements or special arrangements 
affording relief from double taxation. 
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The payment of interest, rent, royalties, 

etc. is allowed in fiull as a charge against 
taxable business profits. 

V. TAX INCENTIVES 
(a) Tax holiday fw certain new 

buxz'fleues 
The Capital Investment Decree, 1975 was 
enacted to encourage investment of foreign 
capital in new businesses in Ghana. 
Among the benefits provided _in that Act 
is a “Tax Holiday” for a period of be- 
tween one and five years. The length of 
the Period of the “Tax Holiday” is deter- 

minéd at the time approval is granted by 
the Capital Investments Board set up un- 
der the Decree. With respect to losses- 

during the tax holiday period, only those 
referring to capital allowances maybe car- 
ried forward, 

(b) Invexzfment allowance 
Where the Commissioner is satisfied that 
any industrial establishment has in its ba- 
sis period incurred any capital expenditure 
in the acquisition of any Plant or machine. 
ry wholly and exclusively for the purposes 
of the industry carried on‘ by such estab- 
lishment, the Commissioner shall, in ad- 
dition to any other capital allowances 
granted, grant to such establishment an in- 
vestment allowance equal to five per cent 
of the expenditure so incurred. 

(c) Sinking Fund Allowance 
The Sinking Fund AlloWance is additional 
to other capital allowances and, in the of- 
ficial View, is not to be deducted in deter~ 
mining the residual basis on which sub- 
sequent annual and balancing allowances 
are to be computed. Like the investment 
allowance, therefore, it is given in addi- 
tion ‘to the net cost of the asset which is 
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allowed in full as initial, annual and ba- 
lancing allowances. 
This allowance is given only to companies 
and consists of 10% of the qualifying ex- 
penditure. It is allowed‘each year provided 
the Commissioner is satisfied that the fol- 
lowing conditions are satisfied: 
(a) An amount of money has been set 
aside by the company to fOIm a sinking 
fund for the replacement of plant, machi- 
nery or fixtures, buildings, structures or 
works of a permanent nature or the assets 
of mines, oil wells or inineral deposits; 
(b) A separate bank account in Ghana has 
been opened by the company for the sink- 
ing fund; and 
(c) A sum of money has been paid into 
that account in the year of assessment 
amounting to not less than the total of the 
capital allowances for that year and the 
sinking fund allowance. 

(d) Employment tax credit 
Notwithstanding the provisions of any 
other enactment the Board may, in order 
to stimulate investment in labour-intensive 
industries, grant to a company approved 
under the Decree, an employment tax cre- 
dit for a period not exceeding ten years 
from such date as the Board may deter- 
mine. 

(e) Deduction for scientific rejezzrcb 
In determining the chargeable income of 
a person who has incurred capital expen- 
diture on scientific research for ‘the pur- 
poses of the development or advancement 
of an approved project, there .shall be de- 
ducted from that income, if the Board so 
decides, every year for four years, begin- 
ning with the year in which he incurred 
the said expenditure, an amount equal to 
twenty-five percent of such expenditure, 
this is not in addition to the capital allow- 
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ances granted under the Decree (provided 
that no deductions shall be made for ex- 
penditure invested in property in respect 
of which capital allowances are granted). 

(f) Exemption from indirect taxex and 
chargex 

(1) An approved project may be granted 
any or all of the following benefits, name- 
1y, 

(a) up to one hundred percent exemption 
from import and customs duties under the 
Customs and \ Excise Decree, 1972 
(N.R.C.D. 114) and purchase tax under 
the Purchase Tax Act, 1961 (Act 67), for 
imported goods which are essential for the 
implementation and operation of the pro- 
ject and which cannot Within a reasonable 
period be produced in sufficient quantities 
in Ghana: in any such case the exempted 
goods shall not be sold unless the corres- 
Ponding duties are previously paid; 
(b) up to one hundred percent exemption 
from export or excise duties under the 
Customs and Excise Decree, 1972 
(N.R.C.D. 114) and sales tax under the 
Sales Tax Act, 1965 (Act 257), on goods 
produced by the approved project (provid- 
ed that the goods exempted from export 
or excise duties are cleared through Cus- 
toms). 
(2) Any exemption granted shall. be for 
a period not exceeding ten years. 
(3) An exemption under (a) above shall 
only be granted after guarantees have been 
given to the satisfaction of the Comptrol- 
ler of Customs and Excise that the exempt- 
ed goods shall be used for purposes of the 
approved project. 

(g) Double taxation 1'elz'ef5 
With the present high rates of tax in most 
countries, double taxation can be a cause 
of hardship to the individual and a severe 
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deterrent to international investment. Gh'a- 
na has agreements for the avoidance. of 
double taxatiox} with the United‘ Kingdom, 
the Gambia, Nigeria, Sierra Ledne; Sweden 
and Denmark. 

CONCLUSION 
In conclusion, While evidently interested in 
developing domestic enterprises, Ghana 

‘ B. H. BLANKSON 

encourages the fruitful Participatidn of 
foreign investors ‘in its economic develop- 
ment, and welcomes joint, Ventures at the 
moment. Ghana; is actively involved in re- 
negotiating the existing Double Taxation 
Agreeménts. The outcome may further 
favour investment. The prime intention is 
to encourage foreign Participation in do- 
mestic Enterprises.

I 
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L. P. DICKS *: 

INQUIRY INTO PERSONAL INCOME TAX STRUCTURE IN PAPUA NEW GUINEA 
SYNOPSIS 

The P417144 New Guinea Government is 
committed to economic growl/9 tbrougb 
Government .rpending, to the atlaz'evement 
of 4 more eqzzilable dixtrz'bution‘ of income, 
and to “the maximum practical progreu 
towdm’: financial .relf-relz'ance”. 1 It ha: 
recogmked the neceuz'ty for win g tax than- 
ge: to meet t/Jese commitment: by the 
appointment of the Committee of Inquiry 
on Taxable Capacity and Taxation Meant- 
re: (Port Maresby, 1971). 

It will be argaed here that the preys”! .ry- 
Jtem of direct taxation which mazy have 
been Juited to [Ire-independence conditions 
4724’ objettive: i: now outdated given the 
growth and equity objective: of the pre— 
sent Gowmmefit. A72 4724131513 of tlae pre- 
_.re72t Jyxtem of personal income taxation 
show: it to be regrem‘ve over certain in- 
come range: and geared in term: of pro- 
greuivity to income level: many time: 
big/oer tbzm 't/aoxe generally prevailing in 
tlae indigenom sector of the Papua New 
Gained economy. 

The exixting tax .rtmcture could be modi- 
fied Io allow tbe Government to raise 
mm}; more revenue from fine taxation of 
peryomzl income: and at the some time 
move toward: a greater equality of in- 
comes. Saab modification: would be likely 
to have little ddwem‘e effect on Me supply 
of effort or invem'ble fundx, wbile at the 
Jame time adding little to the cam of 
collection. 
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I. BROAD VIEW OF PERSONAL 
INCOME TAX STRUCTURE IN 
PAPUA NEW GUINEA 
The present structure of personal income 
taxation has evolved in an ad hoc manner 
from an income, tax/surtax system based on 
the British/Australian system and designed 
to tax only those with very high incomes, 
together with a tax on “chargeable in- 
come”. (the so-called “mini tax”) designed 
to raise revenue from a lower range of 
income groups. At‘ present every individual 
with a chargeable income in excess of 
3:? 416 is liable to pay the mini tax and 
every individual with a taxable income in 
excess of $ 208 is liable to pay ordinary 
tax. The existing tax structure is regressive 
over certain crucial income ranges and a 
higher percentage of income is taken from 
those at the lower and upper income levels. 
A regressive tax is here interpreted as one 
where the rate of tax decreases as the size 
of the tax base increases. The peculair inci- 
dence of the tax system can be seen by 
examining closely Table 1. 
Apart from the income ranges to which 
they apply, the income tax and mini tax 
systems differ from each other in two ma- 
jor areas. Firstly, the mini tax is a func- 
tion of income Only whereas the income 
tax is primarily a function of income, ma- 
rital status and familiy size; Income tax is 
also a function of the size of life insurance 

* Papua New Guinea University of Technology, 
School of Accountancy and Business Studies. 
1. The Development Programme Reviewed. Port 
Moresby. P.N.G., 1971, p. 5. 
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Payments, leave fares, medical and educa- 
tion expenses, all of which can be written 
off against the tax liability. As it is the 
higher income groups who tend to incur 
such expenses, these allowances have a 
regressive effect on the incidence of the 
income tax system. 
When the combined impact to the unco- 
ordinated growth of the two interdepen- 
dent tax systems is examined, the illogical 
nature of the 'present taxation of personal 
incomes in Papua New Guinea is apparent. 
Table 1 shows for Papua New Guinea the 
percentage of Personal income taken in tax 
at income levels up to $ 5000; similar fie 
gures for Australia are shown for purposes 
of comparison of principlés involved. ‘To- 
tal tax assessments in both Papua New Gui- 
neaand Australia are a function not only 
qf income but also of family size. The per- 
centages are presented for both Va single 
man and a married man with one, two, 
three and four children. From the table it 
can be seen that in Papua New Guinéa 
taxation of income is regressive: ' 

1) for a married man with one child cite: 
the income gauge of 35 1200—35 1800 
2) for a married man with two children 
over the income range of $ 1200—31? 2200 
3) for a married man with three children 
over the income range of 31? 1200—33 2400 
4) for a married man. with four children 
over the income range of $ 1200—31? 2800, 
The married man with four children Would 
pay 2% of his income in direct tax if he 
earned $ 450 per annum, but only 0.9% if 
his income were $ 2200. This may be com- 
pared with the smoothly progressive taxa- 
tion of a married man with four children 
in Australia.'The main reason for the dif- 
ference is that in Papua New Guinea the 
progressive income tax. is linked with the 
mini tax which is not Progressive over its 
.range and which is simply paid‘ At a flat 
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rate of 51$ 20 after an income of $ 1000. 
It can be seen from Table 1 that taxation 
in Papua New Guinea d‘oes eventually be- 
come progressive at different and higher 
income levels. However, in Papua New 
Guinea these high income ranges are of 
little importance compared with the lower 
income ranges into which the vast majority 
of the population fall. The regressive na- 
ture of the .tax over the lower income 
ranges is therefore a dominant feature of 
the existing tax structure, and is inconsis- 
tent with stated Government policy. 
Although it would seem irrational in it- 

self to link an income tax system which 
grants allowances against tax liability with 
a mini tax system which does not, the irra- 
tionality is emphasised byv‘the very large 
alloWances granted. These allowances 
which are listed in Table 2 are, after many 
years of paternalistic administration, still 

remarkably similar to the Australian allo- 
Wances on which they were first based. 
The effect of using allowances of similar 
magnitude in Australia and Papua New I 

Guinea can be seen from the two coun- 
tries’ tax collection statistics. In Papua New 
Guinea in 1970 ‘2‘ only 66,506 individuals 
were subject to income tax. This may be 
cempared with a tdtal wage employment 
in the monetary sector of the economy in 
197001: 128,585 of which 74,988 Were 
classified as being in the non-primary sec- 
tor, and with a total population of 
2,461,768. The number of individuals pay- 
ing income tax was therefore only 2.7% 

2. 1970 is the last year for which the necessary 
figures are available. ‘ 

(a) Compendium of Statistics for Papua New 
Guinea, Department of External Territories, Can- 
berra, A.C.T., June 1972.

I 

(b) Eleventh Annual Report of the Chief Col- 
lector of Taxes, Port Motesby. , 
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INQUIRY IN TO PERSONAL INCOME TAX STRUCTURE IN PAPUA N EW GUINEA 
of the total population. In Australia under 
allowances of the same magnitude 41.8% 
of the population Paid income tax in 
1969.3 
The term individuals refers to individual 
tax assessments which often relate to a 
family rather than a single Person. For 
both Australia and Papua New Guinea, 
the percentage of the population caught in 
the income tax net will therefore be- grea- 
ter than the above individual/total popu- 
lation percenfiages. The comparisons be— 
tween Australia and Papua New Guinea 
will be distorted to the extent that family 
sfze of those paying income tax differs 
between them. 
It is not maintained that a similar percen- 
tage 'of the total population should pay 
income tax in Australia and Papua New 
Guinea. However, the two percentages do 
indicate the very different impact which 
results from a developing country blindly 
applying a system designed for a develop- 
ed ecc’momy. 
Thus, What I have suggested so far is that 
personal incomes in Papua New Guinea 
are taxed under two separate and unco- 
ordinated systems, only one of which 
grants personal allowances which are based‘ 
On family size. The result is that over the 
income ranges which are of most relevance 
to Papua New Guinea there is (little pro- 
gression and some regression in the sy- 
stem. The use, in the income tax system, 
of allowances based on Australian rather 
than Papua New Guinea income levels, 
excludes the bulk of the Population 
(97.3%) from paying any income tax. 
Thus the potential of personal income 
taxation for income redistribution is ne- 
glected. At the same time a large Source 
of potential Governmcnt revenue is only 
partly exploited. 
Before looking at- possible improvements 

in the overall system of personal income 
taxation, the rationale behind the rates of 
its component parts will be examined. 

II.’ INCOME TAX ALLOWANCES 
In most countries allowances vary over 
time with economic conditions and the 
prevailing Government’s philosophy on in- 
come distribution. Thislis because there is 
no rational and clear-cut way of determi- . 

ning allowances. 
In a high income economy with no tax 
similar to the Papua New Guinea mini tax, 
allowances have the effect of increasing 
the progressivity of the tax. This is be- 
cause the lower a taxpayer’s income, the 
greater the percentage reduction in his 
taxable income brought about by allowan- 
ce. In Papua New Guinea, where income 
is also taxed under the mini tax system 
(which levies increasing absolute ampunts 
of tax up to incomes of $1000 and levies 
a constant amount in absolute terms there- 
after) the allowances have the reverse ef- 
fect and make the overall income tax 
structure less progressive by raising the 
starting Point at which the richer section 
of the community begin paying income 
tax. The result in Papua New Guinea, as 
already shown, is an overall system of per- 
sonal‘ income taxation which is regressive 
over several income ranges.

7 

If the allowances cannot be justified on 
grounds of increased progression the only 
other possible economic grounds are that 
it is only reasonable to tax an individual 
once his income has risen above a certain 
subsistence level. This subsistence level is 

interpreted in developed countries as some- 
thing more than simply a level at which 

3. 1969 is the last year for which the pecessary 
figures are available. Year Book, Australia, 1971. 
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an individual can physically survive. Alloe 
wances in Papua New Guinea cannot be 
justified on these grounds as individuals 
are taxed at income of over 35 416 Per an~ 
num under the mini tax system and $ 208 
Per annurn under the taxable income sy- 

stem, whereas -the allowance for a spouse 
alone for income iax is $5 460. The argu- 
ment often used to defend high allowan- 
ces, that income tax is Only designed: to 
catch the income of the rich, could also be 
used for a highly progressive Income tax 
with low allowances. But high allowances 
simply imply that high income individuals 
deserye an income well above that of the 
av'erage individual before they pay any 
extra tax and before any redistribution of 
income takes place. In Papua New Gui- 
nea’s case, this allowance alone is almost 
six times the country’s average Per capita 
income of $ 83.66 4. ‘ ' 

As with personal allowances, there is no 
single accepted method of allowing for 
Wives and children in arriving at taxable 
income. The methods which haiie been 
adopted vary between the extremes of 
giving fixed marriage and child allowances 
and of splitting taxable income amOng the 

- individuals who comprise a family. Papua 
New Guinea has adopted the Australian 
system which is at the former extreme. 
Marital and child allowances are very 
similar to those in Australia. Again, it is 

difficult to see the =rationale of giving a 
child allowance which is three times the 
average per capita income in Papua New 
Guinea and an allowance for a spouse 
which is almost six times the average per 
capita income. It could possibly be defend- 
ed on the grounds that it mitigates educa- 
tion costs, but this implies that the tax 
burden of high groups should be reduced 
for this purpose while low income groups 
receive no such concession.» 

L. P. DICKS 

Given the Papua New Guinea environ- 
ment of extended family arrangements, 
formal‘allowances for legal direct depen- 
dents lose much of their relevance. If no 
tax is to be levied in Papua New Guinea 
on chargeable incomes below $416 per 
annum, it might be mOSt appropriate for 
no specific allo'wances (apart from the 
implicit. :15 416 allowance) to be given in. 
Papua New Guinea. 'One efifect of no al- 
lowance for families would be that single 
individuals (who normally save a larger 
percentage of their income than families) 
would have a comparatively reduced tax 
burden. This should lead to an :overall 
increase in saving (voluntary Plus fOrced) 
in the country. 
In this context, it is interesting to note the 
comments contained in the recent Report 
on Development Strategies for Papua New 
Guinea compiled by 'a 'team of economic 
Consultants from the Universities of East 
Anglia, Manchester and Cambridge. 
“Regarding rates of tax, the report (Com- 
mittee of Inquiry) proposed that the pre— 
sent exemption level of $416 should be 
refained but that, allowing for normal 
phasing-sin Provisions, the minimum rate 
that should be applied -.—- even after the 
wife and children’s allowances '.—— should 
be .five percent. We endorse the latter re— 
commendation. Regatding the exemption 

'4: 1970 is the lastyear for which the; necessary 
figures_ are available. Compendium of Statistics 
for Papua New Guinea. Dept. of External Ter- 
ritories. Canberra. ACT; June 1972. The in- 

come portion of this statistic is comprised 501e 
of wages, salaries and marketed primary pro- 
duction. It excludes subsistence sector income, 
non-marketed primary production and any form 
of business income as it is attempting to arrive 
at a figure approximating 5451) income per head 
to be compared with 'allowances granted. Ave- 
rage per capita income for the whole economy 
is approximately $ 220. 
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level, we consider there may be strong 
administrative arguments for raising this 
once t/ae commodity withholding 1:2e and 
the general conmmption tax are in opera- 
tion”. 5 

However, later in the Report, [the consul- 
tants express grave reservations concerning 
the administrative problems of introducing 
the highly sophisticated VAT at this early 
stage in Papua New Guinea’s development. 
Thus, it would appear that the consul- 
tants, by rejecting the cugrent practicality 
of the VAT, are in support of a policy of 
not increasing the present exemption level 
of $ 416 but advocate raising the minimum 
tax rate, even after .the wife and children’s 
allowance, to five percent. I would fully 
support any Government action taken to 
implement this policy and also suggest that 
a higher rate of prOgressivity be introduced 
into the tax rates for both single persons 
and married persons with dependents and 
that the former Class of taxpayer be given 
a lower exemption level than the latter. 
Consideration should also be given to rais- 
ing the existing differential between the 
tax rates imposed on single persons and 
married persons with dependents and to 
making tax rates totally. progressiVe bey- 
ond the proposed minimum rate of five 
percent by abandoning the two separate 
and uncoordinated tax systems. These 
recommendations are based on the pre-~ 

ceding discussion, the information contain- 
ed in Table 1 and the oft-stated Govern- 
ment objective of achieving the maximum 
practical progress towards financial self- 
reliance. 

III. INCOME TAX RATES 
At present ~there is a very low progression 
of tax rates over the income ranges which 
are of most relevance to the indigenous 

sector of the Papua New Guinea economy. 
Over the first 35 1000 of taxable income 
the rate of .tax does not rise above 2.8%. 
This trend continues over the remaining 
income ranges for both single and- married 
persons. For example, the tax rate for a 
single person increases by 1.9% between 
313 1000 and $2000; by 2.1% between 
$ 2000 and :35 3000; by 1.9% between 
55 3000 and $4000; 2.1% between as 4000 
and :11? 5000. 

This low rate of progression is inconsis- 
tent with the Government’s objective of 
income redistribution. However, taking 211- 

so its growth objectives, it would be de- 
fended on the grounds that the extra de- 
velopment resulting from the increased 
Government expenditure made Possible by 
the greater revenue derived from a more 
progressive tax rate might be outweighed 
by the negative effects on growth caused 
by a reduction in incentives to work and 
invest. This aspect of the problem will 
now be briefly discussed. 

IV. PROGRESSIVE INCOME 
TAXATION AND DISINCENTIVES 
As income tax is levied not only on the 
income of employees, but also on the pro- 
fits of unincorporated businesses, the ef- 
fect of income tax on the supply of capital 
and the supply of effort must be examin- 
ed. 

A. The mpply of effort 
The direction of the effect of an increase 
in taxation on the supply of effort de- 
pends on the relative magnitudes of the 

5. A Report on Development Strategies for 
Papua New Guinea. February 1975. p. 35. 
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income and substitution effects. For the 
increase to have an adverse effect on the 
supply of effort the substitution effect 
:must outweigh the income ’effect. It is 

argued here that there 'is little likelihood 
of either effect being Very strong.- 
Taking first the incentive .to work for 
those already residing in Papua New Gui- 
nea, it is the marginal rate of "taxation 
which is the relevant factor. As the real 
rate of progression and the corresponding 
marginal rates are low, it is likely that 
only a very small percentage of employees 
will have incomes sufficiently high for the 
tax to have a. significant effect in either 
direction On the supply of effort. Most 
employees with incomes high enough to 
subject them to heavier marginal rates of 
taxation are likely to be‘in positibns Where 
the supply of effort is determined by fac- 
tors other than income. 
For potential employees outside the coun- 
try who are considering employment in Pa- 
pua New Guinea, it is the average rather 
than the marginal rates of tax which are 
relevant. _At preSent, up to incomes of 
around $10,000 per annum, average] Pa- 
pua New Guinea rates of income tax com- 
pare favourably with those in most deve- 
loped countries. If rates in Papua New 
Guinea. do rise, it is comparatively easy for 
a company t0“ reduce the tax burden of its 
expatriate employees by paying low sala- 

ries in Papua New Guinea and‘ a largé 
gratuity on the completion of the contract, 
This latter policy is alraady operative in 
Certain areas of the Public and Private 
sectors [of the Papua New Guinea economy. ' 

Expatriates working on Government or 
allied business can always have specific 

‘ arrangements regarding taxation. In addi- 
tion it is likely that very” few expatriates 
have more than a vague idea of tax levels 
until after taking up their Position, and 

L. P. DICKS 

even then the impact of the met/dad of 
payment often distorts their usually sub- 
jective assessment of the income tax but- 
den. 
It is considered that expatriates are unlike- 
ly to choose between different developing 
countries or; the grounds that they have 
different levels of income taxation, but 
that they are tempted, to travel to a coun- 
try by the Vague idea that a country has 
low tax rates. It is normally very difficult 
to determine the exact incidence of direct 
taxation in a country of potential develop- 
ment. The situation. is further Complicated 
by indirect tax levels and their effect on 
the cost of living. Again the potential em- 
ployee is unlikely to have little more than 
a vague idea of the cost of living or an 
outdated list of the cost of a few essential 
commodities. 

B. The supply of capital 
Even when the pessibility of tax shifting 
is ignored, incentives to invest can never 
ultimately be‘ a function of high Personal 
income tax fates, as a privately owned firm 
can always incorporate itself thus ensuring 
that it never pays more than the ruling 
rate of company tax. It is unlikely that 
average incOme tax rates up to the compa- 
ny tax rate will be sufficient ‘to deter the 
domestic investment of domestic funds. 
Most investment from external sources 
comes via large companies Whose invest- 
ment levels will be affected by the compa- 
ny tax rate rather than the Personal rates. 
It 2'3 therefore likely that permmzl income 
tax rate: in Papzm New Guinea amid be 
made more progressive #2471 at present 
wit/9 little effect on fine supply of effort 
or tapital. 
In the context, it is interesting ’to note the" 
views of the Committee of Inquiry: 
“ 

. . . the development of the country must 
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provide adequate domestic revenue, al- 
t/aoflgb tare mmt obi/£02111}! be take” not 
to make the tax bzmlen :0 heavy that it 

dz'ycaznex the initiative and enterpme on 
whit/9 economic development zlr based or 
prove: too hard on 541417 and wage ear- 
ners”. 6 

Later in the report: 
“The Committee came to the considered 
judgement that there is scope to reduce the 
margin of advantage, by increasing the ef- 
fective personal intome tax rate: over Me 
next few year! by m average of about 15 
percent without lanw'ng 4 significant im- 
part on t/ae recruitment and retention of 
expatriatex. (This means, for example, that 
a taxpayer who now pays 10 percent might 
eventually pay 11.5 percent)”. 7‘ 
However, the recent Report on DeVelop- 
ment Strategies for Papua New Guinea 
states that: 
“Despite their own argument, the Commit- 
tee’s report judges that there is scope for 
increasing effective personal income tax 
rates by an average of about 15 percent. 
Given what — by international standards 
—— are the exceptionally low rates of per- 
sonal income tax on higher incomes, the 
Minion believe: that 1192's 2': the lean that 
would be aimed for. The Mission does 
not endorse the report’s recommendation 
that ‘the rate of tax in, the highest bracket 
of iridividual income should be limited to 
about 40 percent’ 8 
The preceding 4724131123 of the likely effect 
on Ilse :apply of effort and capital of 
mixing the progrem'w'ty of personal in- 
come tax rate: in Papmz New Guinea 
would fully support the recommendation: 
of the more recent Report._ 
A major determinant of the Committee’s 
overcautious approach to raising the pro- 
gressivity of personal tax rates appears to 
be its heavy reliance on the proposed value- 

added tax- as a major source of internal 
revenue. 
“The Committee thought that taxes of this 
kind (value-added taxes) although they 
sound complicated, are really quite simple 

' 

to operate. They are‘ in force in a number 
of European countries. One big advantage 
is that large amounts of revenue can be 
raised from a small percentage tax. The 
tax is fairly easy to police, it does not need 
complicated bookkeeping, and it does not 
discriminate against particular forms of 
production as is usually the case with taxes 
of a less general characteristic. The Com- 
mittee thought that it cozzld be easily 4- 
dopted for we in Papmz New Guinea”. 9 

The preceding analysis would again fully 
support the criticism made in the more 
recent (East Anglia): Report of these 
views. 

V. CONCLUSIONS 

Taxation of personal inCome in Papua 
New Guinea takes place under two diffe- 
rent systems as a person may be able to 
pay income tax on either taxable income 
or chargeable income. The systems are 
therefore two parts of a single personal 
income tax structure. 
The mini tax is asSessed without any allo- 
wances being taken into account and 
reaches a maximum of $20 at an income 
of 35 1000 after which no additional mini 

6. Report of Committee of Inquiry on Taxation. 
September 1971 p. 1.

7 

7. Ibid. p. 26. - 

8. A Report on Development Strategies for 
Papua New Guinea. February 1973. p. 35. 
9. Report of Committee of Inquiry on Taxation. 
September 1971. p. 4. 
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tax is levied. The income tax system grants 
large allowances based on family size 
which are deducted in arriving at taxable 
income. The combined effect of these two 
unco-ordinated taxes is that personal in- 
come taxation is regressive over several 
income ranges which are, and Will conti- 
nue to be, crucial 'to the indigenous sector 
of the Papua New Guinea. economy. In 
other words, the existing tax structure 
takes a higher percentage of income from 
those at the lower and upper income levels 
and a lower percentage of income from 
those at the middle income levels. 
Comments made by Dr. John Guise on the 
role of indigenous middle classes in help- 
ing to build a nation raise the question of 
Whether such a tax structure is in fact a 
matter of delibErate Government policy. 
“Sooner or later this country must learn to 
look after itself financially. 
The importance of a middle class is that 
people of this, type are ‘very careful and 
thoughtful about political matters. Because 
they have valuable possessions which they 
do, not wish to lose, they respect law 'and 
order and will strongly support a govern- 
ment which is able to keep law and Order. 
Australia has a very strong middle class 
which has led to one of the most stable 
governments in the world. Political revo- 
lutions just do not happen .there. One im- 

' 

portarit result is that people in other coun- 
tries are happy to invest their money in 
Australia and this foreign investment has 
helped greatly to develop the COuntry. 
In other countries, which are usually called 
‘developing’ countries, there have been 
serious political troubles, dictatorships and 
military takeovers. In most caseg there was 
little, if any, indigenous middle class to 
act as a steadying influence on the govern- 
ing powers. Such countries are not attrac- 
tive places for foreign investment: and it is 
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not easy for them to get help in solving 
their problems”. 10 
It is likely that personal income tax rates 
(for both single persons and married per- 
sons with dependents) could be made 
more progressive and tax allowances sig- 

nificantly reduced or abolished with little v 

effect on the supply of effort or capitaL 
The result would Simultaneously be a more 
equitable distribution of income and a 
higher level of Government revenue avail- 
able for development exPenditure. 
It is also suggested that, given the current 
impracticality of the VAT, éthere are sound 
economic grounds for maintaining the ,pre- 
sent exemption level of $ 416 but raising 
fhe minimum tax rate, even after any wife 
and children’s allowances, to five>percent 
Further, single persons shOuld begin to pay 
tax at lower income levels than married 
persons with dependents. At present in 
Papua New Guinea, both classes 0f tax- 

payer begin to pay tax above .13 416._ 
Consideration should also be given to 
raising the existing differential between 
the tax rates imposed on single persons 
and married persons with dependents. The 
currenf situation in Papua New Guinea. is 
that both classes of taxpayer are subject to 
a constant rate of two Percent over the 
.15 416—31? 700 income range and the! rate 
differential Over the SIS 700—33 5000 range 
is very marginal. 
Finally, it is recommended that Govern- 
ment action be taken to make tax rates 
totally progressive beyOnd the proposed 
minimum rate of five percent by abandon- 
ing the two separate and unco-ordinated' 
tax‘ systems in favour of a single unified 
tax structure. 

10. "Co-operatives Help to Build a Nation”. 
Dr, J. Guise. Co-‘operative Federation of Queens- 
land. Supplement to “Co-ops in the Pacific”. 
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TABLE 1 

The percentage of permml income taken in tax at income levels 247 to $ 5000 

Percentage taken in 'tax 

Papmz New Gained 
I 

Amtmlia 

Income Single Married/ ‘Married/ Married/ Married/ Single Married 
Level 1 child 2 children 3 children 4 children 4 children 
_$ 

0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 

50 0.0 
_ 

0.0 0.0 0.0 0.0 0.0 0.0 

100 0.0 0.0 0.0 0.0 
_ 

0.0 0.0 0.0 

150 0.0 0.0 0.0 0.0: 0.0 0.0 0.0 

200 0.0 0.0 0.0 0.0 0.0 0.0 0.0 

250 00‘ QO no on '00 on on 
300 0.0 0.0 0.0 0.0 0.0 0.0 0.0 

350 on on on 00' on on on 
400 00 Q0 mo 00 00 ao‘ 00 
450 2.0 2.0 2.0 2.0 2.0 0.0 0.0 

500 20 20 20 20 20 oo on 
550 2.0 2.0 2.0 2.0 2.0 0.0 0.0 

600 2.0 2.0 2.0 2.0 2.0 0.0 0.0 

650 2.0 2.0 2.0 2.0 2.0 0.0 0.0 

700 2.0‘ 2.0 2.0 , 
2.0 2.0 0.0 0.0 

750 2.1 2.0 2.0 2.0 2.0 0.0 0.0 

800 ' 2.3 2.0 2.0 2.0 2.0 0.0 0.0 

850 2.4 2.0 

900 2.6 2.0 2.0 2.0 2.0 0.0 0.0 

950 2.7 2.0 2.0 2.0 2.0 0.0 
‘ 

0.0 

1000 2.8‘ 2.0 2.0 2.0 2.0 0.0 0.0 
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TABLE 1 (continued) 
Papua New Guinea 

LNP. DICKS 

' 

Australia 

Inc‘ome Single Married] Married] Married/ Married/ Single Married 
Level i‘child Zchildren Schil'dren 4children 4children 

~ $7
. 

1200 3.5 1.7 1.7 1.7: 1.7 5.0 0.0 
1400 4.1 1.4 1.4 1.4 1.4 6.0 0.0 
1600 4.5 1.4 1.3 1.3 1.3 6.8 0.0 
1800 5.2 1.9 1.1 1.1 1.1 7.5 0.0 
2000 5.7 2.4 1.5 1.0 

' 

1.0 8.5 0.0 
2200 6.1 2.9‘ 1.9 1.2 0.9 9.1 0.0 
2400 6.5 5.4 2.4 1.6 1.0 

I 

9.8 2,3 
2600 7.0 3.9 2.9 2.1 1.3 10.6 3.0 
2800 7.4 4.4 3.4 2.5 1.8 11.3 3.6 
3000 7.8‘ 4.8 3.9 3.0 2.2 11.9 4.3 
3200 8.1 5.2 4.3 3.4 2.6 12.7 5.0 
3400 8.6 5.7 4.7 3.8 5.1 ‘ 12.8 5.7 
3600 8.9 6.1 5.1 4.2 3.5 13.0 6.3 
3800 9.3 6.4 5.5 4.6 3.8 13.4 7.0 . 

4000 9.7 6.8 5.9 5.1 4.2 15.9 7.6 
4200 10.1 7.2 6.3 5.4 4.6 14.3 8.2 
4400 10.6 71.6 6.7 5.7 5.0 15.0 8.9 
4600 11.0 48.0 7.1 6.2 5.4 15.5 9.5 
4800 11.3 8.4 7.4 6.6 5.7 16.1 9.6 
5000 11.8 8.8 7.8 6.9‘ 6.1 16.8 10.0 

The table ignores all consideratiofi‘s other than marital status and number of children. 
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Income tax allowance: in P417244 New Gui- 
TABLE 2 

meat and Amtralz'a 

Papua New Guinea Australia 

Single 
Married 
Child 1 v 

Child 2 
Child 3 
Child 4 

Nil 
35 460 
$260 - 

5; 260 
$ 260 
$3 260 

Nil 
313 364 
:15 260. 
s; 208 
$ 208 
Is; 208 

477



"8‘57 

'v61 

.‘IL 

‘ou 

9JCIIIIaAmI/w<1m“«>A01\I‘IIIAXX 

’IOA 

unsung 

16 

14 

12 

10 7‘ 

Rate 2

~ 

Papua New Guinea 

Austral ia 

~16- ' -/ 
Figure 1. ’/ 

The percentage of personal income takefi in tax / 
at income levels up to $5000 / 

_......—_ —— / SingIe Man/
/ ~ 

~~ Single Man //Mérried Man with / 4 children 

Married Man with . 

~~~~ ~ 
VHNIHE) 

AAEIN 

VfcVcI 

NI 

EXHJDIRILS 

XVI. 

EINODNI 

'IVNOSH’EH 

OZLNi 

XXIIIDNI 

4 children 

' 

I . Income in ‘$ 
l J ‘ 

c r __n I 1 l . I ‘ L
I 

500 1000 1500 2000 ’ dbUU ' 3000 ' 5300 ' 4000* ‘ 4500 '.500



*f g 
* BIBLIOGRAPHY 

BOOKS 
AUSTRALIA 
AUSTRALIAN INCOME TAX ASSESSMENT ACT 
19364973 WITH INCOME TAX REGULATIONS, 
INCOME TAX ACT, INCOME TAX (NON-RESI- 
DENT DIVIDENDS. AND INTEREST) ACT, IN- 
COME TAX (DROUGHT BONDS) ACT, INCOME 
TAX (INTERNATIONAL AGREEMENTS) ACT, 
IN FORCE AS AT 1 JANUARY 1974,; 6TH 151)., 
by CCH Australia Ltd., Milsous Point, 1974. 
32 + 90.7 pp. - 

Compilation of consolidated text of the Income 
tax assessment .act as in force on January 1, 
1974 and related acts thereto including double 
taxation treaties. 
B 8220 

Tim GUIDE TO AUSTRALIAN INCOME TAX; 
19TH ED. OF GUNN’S GUIDE TO COMMON- 
WEALTH INCOME TAX, 
by E. F. Mannix, D. W. Harris. Published 'by 
Butterwotths, Chatswood, 1974. 40 + '728 pp. 
Commentary on the income tax l‘aw as of De- 
cember 31, 1973. 
B 8219 

AUSTRALASIAN TAX REPORTS, 
by F; C. ‘Bock and E. F. Mannix. Published by 
Buttegworths, Chatswood, 1974. 24 + 739 pp. 
Vol. 3. 
Bound volume containing tax cases of Australia, 
New ZEaland and Papua New Guinea. 
B 8246 

AUSTRIA 
DIE OSTERREICHISCHEN- ABG‘ABENGESETZE; 
TEXTAUSGABB; BAND II: DURCHFUHRUNGS- 
IBRLA'SSE-g - 

by P. B. Hassler; Published by Anton Orac, 
Vienna, 1974'. it 400 pp., 8451—. 
Loose-leaf containing text of implementing re- 
gulations, to tax laws (corporate and individual 
income tax, wage tax, turnover. tax, net worth 
tax and other levies). 
B 8285 

Bulletin Vol. XXVIII, November/novembre-no. 1‘1, 19-74 

DER HAUSBESITZ UND SEINE STEUERLICHE 
BELASTUNG, MIETWOHNHAUS ——: EIGBNHEIM — WOHNUNGSEIGENTUM; 2. AU)? GRUND DES 
EINKOMMENSTEUERGESETZES 1972 UND DES 
UMSATZSTEUERGESETZES 1972 WESENTLICH 
UMGEARB. AUFL. 
by B. Schime'tschek. Published by Grenz-Verlag, 
Vienna, 1974, 158 pp., S98.——'—. 
Steuerfragendes tiglich‘en Lebens, 3. 
Revised edition of monograph on the taxation 
of houses.

7 

B 8278 

’BELG'IUM 
LA ‘REFORME DU CODE DES 'IMPOTS‘ SUR LES 
REVENUS; COMMENTAIRE DE LA 1101‘ DU 
JUIN 1973 SUIVI DE‘ LA COORDINATION 'OFFI- 
CIEUSE DU CODE DES IMPOTS SUR LES REVE- 
NUS; 
by B. Verstraete. Published by Fetdihand' Larcier 
etc., Brussels etc., 1974. 288 pp. Bfr. 1000.——. ‘- 

Travaux de la faculté der droit de Namur, 11. 
Comment on the law of June 25, 1973 which 
refounded the income tax, code. The text of 
consolidated income tax code is appended. ‘ 

B 8266/8303 

EEC 
IE REGIME DES FRAIS ‘GENERAUX DANS 
C.E.E. 

Nice, Les ‘cahiets fiscaux européens, 1973. 41 
pp., F 150.—. Etudes Jurif. 
Comparative study on the regime pertaining to 
general expenses in the first six European Eco- 
nomic Community countries. 
B 7789 
LE REGIME FISCAL DES PROVISIONS DANS LA 
C.E.’E. 

Nice, Les cahiers fiscaux eutopéens, 1973. 78 
pp., F 1505—. Etudes Jurif. 
Comparative study on taxation of provisions in 
the first six Eugopean Economic Community 
countries. 

B 7787 

479



BOOKS 

LE REGIME FISCAL DES STOCKS DANS LA 
C.E.E. 

Nice, Les cahiers fiscaux européens, 1973. 65 
pp., F 150,—. Etudes Jurif. 
Comparative study on the tax regime of inven- 
tories in the first six European Economic Com- 
munity countries. 
B 7788 
LE REGIME FISCAL DES AMORTISSEMENTS 
DANS LA C.E.B. 
Nice, Les cahiers fiscaux européens 1975. 64 
pp., F 1503—. Etudes ,Jurif. 
Comparative study on the tax, regime of depre- 
ciablé assets in the first six countries. of the 
European Economic Community. 
B 7786 
LES SYSTEMES. COMPAREES DE T.V.A. DANS 
LA C.E.E. 
Nice, Les ca’hiers fiscaux européens, 1975.. 2 
vols., F‘150.—. Etudes Jurif. 
Study providing general comparative information 
on the value added tax systems in the first six 
European Economic Community countries. 
3 7790/1 
DIE STEUERLICHE ERPASSUNG REALISIERTER 
STILLER RESERVEN DES ANLAGEVERMOGENS 
IN‘ DEN EWG-STAATEN BELGIEN, BUNDESRE- 
PUBLIK DEUTSCHLAND, FRANKREICH, GROSS- 
BRITANNIEN UND NIEDERLANDE ; EIN 
RECHTSVERGLEICHENDER BEITRAG ZUR FRA- 
GE DER BEGUNSTIGUNG GBWERBLICHER KA- 
PITALGEWINNE IN DER BUNDESREPUBLIK, 
by G. Lutz. Published by Herbert Lang etc, 
Bern etc., 1973. 22 + 232 pp., Sfr. 36.—. Euro- 
pfiische Hochschulschriften, 'serie‘s‘V, 69; 
Thesis on capital gains taxation under the cor- 
porate income tax and individual income tax in 
Belgium, the Federal Republic of Germany, 
France, United Kingdom and the Netherlands. 
B 8265 

MULTINATIONAL UNDERTAKINGS AND com— 
MUNITY REGULATIONS; COMMISSION COM- 
MUNICATION TO THE COUNCIL. 
Published by Commission of the European Com- 
munities, Brussels, 19,74. 50 pp, Documt 
1048/III/73-E. 
English unrevised translation of -the Commission 
report with respect 'to study of Community re- 
gulations for multinational undertakings. 
B 8258 

.480 

EUROPE 
IL REDDITO D’IMPRESA; CONVEGNO DI STU- 
DI, ROMA 10/12 DICEMBRE 1973. 
Published by Banco di Roma, Roma, 1974. 2 
vols. Incontri con il Banco di Roma, III. ' 

Text of proceedings and lectures of a conferenge 
held in Rome from 10-12 December 1973 on the 
subject of corporate taxation, convened by the 
Banco di Roma. - 

B 8281 

FRANCE 
BUSINESS IN FRANCE. 
Published by Lloyds 8: Bolsa International Bank 
Ltd., Londoh, 1973. 40 pp., 7 vols.

v 

Brochure providing infbrmation on doing busi- 
ness in France. The subjects dealt with are 
foreign exchange, investment and trade, ‘forms 
of business organization, taxation, regional de- 
velopment policy, labour legislation, protection 
of industrial property, leasing banking and 

I 

credit. 

B 82-75 

GERMAN FEDERAL REPUBLIC 
REICHSVERSICHERUNGSORDNUNG MIT NE- 
BENGESETZEN, AUSFUHRUNGS- UND VERFAH- 
RENSVORSCHRIFTEN; TEXTAUSGABE MIT AN- MERKUNGEN UND SACHVERZEICHNIS; 35th, 
36th ed. ' 

By F. Aichberger. Published by C‘ H. Beck, 
Munich, 1973. "i 2300 pp., DM 29.80. 
Loose-leaf publication dealing with the social 
security law in Germany. The material is up“ 
dated as of August 20, 1973. The full consoli- 
dated text of laws, by-laws, implementations and 
procedures is annotated. 
B 8183 

ERBSCHAFT- UND SCHENKUNGSTEUER; MIT 
HINWEISEN AUF STEUER-BEFREIUNGEN UND 
-ERMKSSIGUNGEN BEI VBRMOGENSUBERTRA- 
GUNGEN.

‘ 

Published by Stollfuss Verlag, Bonn, 1975. ‘80 
pp., DM 11.80. Der Steuersparer, 19. ‘ 

Explanation of the inheritance tax. The reform 
of inheritance and gift taxes as of January 1, 
1974 is appended. 
B 8247 

Bulletin Vol. XXVIII November/novémbre no. 11, 1974



BASISGESELLSCHAFTBN 1M INTERNATIONALEN 
STEUERRECHT. 
By B. Grossfeld. Published by J. C. B. Mohr, 
Tiibingen, 1974. 12 -l— 459 1913., DM 82.—. 
Study on 'base companie’s in international tax 
law with emphasis on individual and carporate 
income taxation aspects and illustrated by the 
background of the German foreign tax law and 
double taxation treaty betWeen Germany and 
Switzerland of 1971. Appended are the text of 
the official documents in connection to the above 
subject and list of literature. 
B 8227 
GRUNDSTEUERGESETZ UND II. WOHNUNG- 
BAUGESETZ (SS 92 ff.) MIT NEBENGESETZEN, 
RICHTLINIEN UND VERWALTUNGSANWEISUN- 
GEN; KOMMENTAR; 3rd REV. EXT. Ed. 
-By M. Troll. Published by Franz Vahlen, Mu- 
nich, 1974. 16 —|— 519 pp., DM 9s.——. 
Third edition revising previouswork providing 
comment on the tax on real estate. 
B 8228 

INDIA 
THE INCOME TAX DIGEST (SUPPLEMENT) BE- 
ING A DIGEST OF CASES ON INCOME-TAX, 
WEALTH-TAX, GIFT/TAX, EXCESS PROFITS 
TAX & ESTATE DUTY AND OTHER DIRECT 
TAXES DECIDED BY THE HOUSE OF LORDS, 
PRIVY COUNCIL THE SUPREME COURT AND 
THE HIGH COURTS OF INDIA, AND REPORT- 
ED IN THE INCOME TAX REPORTS VOLS. 55 
T0 36 (1965-1972). ‘ 

By A. N. Aiyar, A. Venkataraman. Published 
by Company law institute of India, Madras, 
1974. 96 + 1516 + 74 pp., Rs 75/,-. 
Compilation of relevant case law published in 
Income Tax Reports from 1965 through 1972. 
B 8277 
AUSLANDSBETEILIGUNG 
SCHAFTSUNTBRNEHMEN ; 

By R. S‘. Bhatt. PublishecI by Indian invesiment 
centre, New Delhi, 1973. 24 pp. 
Consideration of foreign participation and joint 
venture procedure under Indian. investment po- 
licy. 

B'8255 

UND GEMEIN- 

FACILITIES FOR NON-RESIDENTS 0F INDIAN 
ORIGIN. 
Published by Indian investment centre, New 

Bulletin Vol. XXVIII, November/novembre no. 11, 197.4 

BIBLIOGRAPHY 

Delhi, 1973. 6 + 57 p19,, Rs ‘5.—. 
Revised editibn of brochure to provide" guide-v 
lines of facilities granted to non-residents of 
Indian origin regarding the operation and use of 
non-resident accounts in India. 

B 8249 
INDIEN; INDUSTRIELLE LIZENZIERUNG,‘ AUS- 
LANDSINVESTITIONEN UND -BETEILIGUNG, 
POLITIK UND HANDI-IABUNG. 
Published by Indian investrhent centre, New 
Delhi, 24 pp.

_ 

Considerations of Indian investment and joint 
venture policy.

' 

B 8252 
INVESTMENT OPPORTUNITIES IN BOMBAY 
FOR ELECTRONICS EXPORT. 
Published 'by Development commissioner SEEPZ, 
Bombay, 1974. 18 + 33 pp. ' 

Brochure and documents previding information 
of the Santa Cruz Electronics Expert Protessing 
Zone in Bombay for prospective investors. 
B 8251 
INVEST IN YOURSELF; 
Published ‘by Indian iilvestment centre, New 
Delhi, 1972. 62 pp. 
Brochure to provide guidelines to promote small 
scale industries in India. 

B 8256 
JOINT VENTURES ABROAD 
Published by Indian investment centre, New 
Delhi, 1974. 39 pp., Rs 5.——. 
Brochure to provide guidelines for the establish- 
ment of joint ventures abroad by Indian enter- 
prises. 

B 8255 
SPECIALISED FINANCIAL INSTITUTIONS; rev; 
ed. 

Published by Indian investment centre, New 
Delhi, 1972. 10 —|— 68 'pp., Rs 5. ‘ 

Informatior'x guide to financial institutions in 
India which provide medium and long-term 
finance to industry. 
B 8249 

TAXES AND INCENTIVES; A GUIDE FOR IN! 
VESTORS-. 
Published by Indian investment centre, New 
Delhi, 1973. 127 pp., Rs5.—-—. . , 

481



BOOKS 

Revised edition of brochure to provide guidance 
on taxation of foreign investors in India. 
B 8254 

INTERNATIONAL 
TAXATION OF BUSINESS ORGANIZATIONS; 
CHAPTER 11 OF BUSINESS AND PRIVATE OR- 
GANIZATIONS. 
by J. van Hoorn Jr. and edited by A. Conard. 
Published by J. C. B. Mohr etc., Tfibingen etc., 
1974. 106 pp. International Encyclopedia of 
comparative law, XIII.

V 

Comparative study of the taxation of business 
organizations from the establishment of a busi- 
ness; entity through its liquidation with reference 
to taxation positions in various countries. Al- 
though the work was completed in December 
1971, later developments have been taken into 
account. 

B 8267 
THE DEVELOPMENT OF MULTINATIONAL 
COMPANIES; ITS ADVANTAGES AND D‘ISAD- VANTAGES; ECONOMIC, SOCIAL AND POLITI- 
CAL MEASURES AND ADJUSTMENTS CALLED 
FOR. 
by G. Kraijenhoff, F. Simoncini, L. Duquesne 
de la Vinelle. Published by Commission of the 
European communities, Brussels, 1972. 165 pp., 
Reports no. 9. 
Text of papers read at the Conference entitled 
INDUSTRY AND SOCIETY IN THE EURO- 
PEAN COMMUNITY, held in Venice, 1972. 
B 8257 

;NVESTING, LICENSING AND TRADING CON- 
DITIONS ABROAD. 
Published by Business International Corp., New 
York, 1974. 3 vols. 
Loose-leaf w‘ork containing information designed 
for foreign enterprises contemplating operations 
or investment in specified countries. The survey 
per country covers subjects from rules of com- 
petition, price control, licensing, remittability of 
funds, taxes, labor and foreign trade. Vol. I 
contains countries in Africa, the Middle East 
and Europe; Vol. II Asia, Australia and New 
Zealand; Vol. III covers North and Latin Ame- 
nca. 
B 8288 

482 

NETHERLANDS 
DE ZELFSTANDIGE ONDERNEMER EN DE FIS- 
CALE OUDEDAGSRESERVE. 2ND. REV. ED., 
by J. L. van Hedel. Published by Kluwer, De- 
Ventet, 1974. 10 + 92 pp., Hf 12.50. 
Second revised edition of monograph dealing 
with the establishment of an old age reserve for: 
purpose of liberal professions and other inde- 
pendent business with examples.‘ Text of 'the 
relevant statute is appended. 
B 8238 
DE NIEUWE BELASTINGEN' ‘OP ONROEREND 
GOED. 
Published by Vercniging van Nederlandse ge- 
meentcn, The Hague, 1974‘. 20 pp., Hf3.50. 
Greene reeks 8. 
Brochure to provide information concerning the 
new tax on realty to be levied by the municipal- 
ities in lieu of present local taxes. 
B 8280 
DE BESLISSING OVER DE RIJKSBEGROTING; 
2nd ed. 
By L. Koopmans. Published by Kluwer, Deven— 
ter, 1970. 167 pp., Hf 19.50. 
Thesis dealing with the draftir'xg of the national 
budget procedure. 
B 8265 
BEGROTING EN BELASTING; BEN STUDIE 
OVER OVERHEIDSFINANCIEN. 
By T. L. Thurlings. Published by Kluwer, De- 
venter, 1974. 157 pp., Hf22.50. 
Study on public finance in the Netherlands. 
B 8264 

NIGERIA 
INCOME-TAX LAW AND PRACTICE IN NIGE- 
RIA. ' 

By G. S. 013.; Published by Ibadan, Heinemann 
Educational Books, 1974. 10 + 309 pp. Heine- 
mann studies in Nigerian law. 
This work aims to portray the Nigerian tax 
system by 'offeting an accounting and legal ap- 
proach to the subject of income taxation. The 
book states the law as of March 31, 1975. 
B 10.556 

Bulletin Vol. XXVIII November/novembre no, 11, 1974



‘PA‘K‘ISTAN 
CAPACITY TAXATION: THE PAKISTAN EX- 
PERIMENT. 
By S. Cnossen. Published by‘ International Mone- 
tary Fund, Washington, 1974. P. 127-169, 
$ o.2s.—. 
Reprint from International Monetary Fund 
Staff Papers, vol. XXI, no. 1 March 1974. 
B 8245 

SPAIN 
LIZENZT UND KNOW-HOW VERTRKGE MIT 
SPANISCHEN FIRMEN;>NEBST MUSTERVERTRX- 
GEN IN DEUTSCH UND SPANISCH; 7th gcv. ed. 
Published by Deutsche Handqlskammer fiir Spa.- 
nien, Barcelona, 1974. 26 1319., DM 25.——. 
Brochure dealing with patent and know how 
agreements to be concluded with Spanish enter- 
prises, Contract examples are appended. Tax- 
ation aspects are dealt with. 

B 8224 

MANUAL DE CONTABILIDAD POR LA EMPRESA 
ESPANOLA, 2nd. ed. . 

By A. Cienfuegos Castafio, G. Leon Garcia, C. 
Borges Oliva. Published by T-A-L-E, Madrid, 
1974., 579 pp. 
Second edition of a manual on bookkeeping for 
Spanish enterprises: 
B 8271 
ERLXUTERUNGBN ZUM SPANISCHEN ARBEITS- 
RECHT; 2nd. rev. ed. 
Published 'by Deutsche Handel‘skammer ffir Spa- 

’ 

rnien, Barcelona, 1974. 30 pp., DM 30.—-. 
Comment on the labour law in Spain. 
B 8284 

SWITZERLAND 
DIE WEHRSTEUER; FORTGEFUHRT VON A. 
PESTALOZZI. W, STUDER UND B. NOHER. 
By J. Henggeler, E. Henggeler. Pubiished by 
Verlag fiir Recht und Gesellschaft, Basel, 1973. 
2 Vols. Die Praxis der Bundessteuem, I. 
Loose-leaf textbook containing text and com- 
mentary on the federal defence tax which gov; 
emed the corporate income tax, net worth tax 

Bulletin Vol. XXVIII, No‘vegn'ber/novembre no. ‘11, 1974 

BIBLIOGRAPHY 

and individual income tax. This textbdok now 
includes 24 supplements (August 1973). 

‘ B 8289 
STEMPELABGABEN UND VERRECHNUNGSSTEU- 
ER; FORTGEFUHRT VON W. R. PFUND. . 

By B. Wyss. Published by Verlag ffir Recht und 
Gesellschaft, Basel, 1973. 3 Vols. Die Pgaxis 
det Bundessteuem, II.

' 

Loose-leaf textbook containing text md com- 
mentary on stamp duties and anticipatory tax 
(federal withholding tax) on dividends and 
interest. This textbook now includes 27 supple? 
ments‘ (1973); ’ 

B 8289 

UNITED KINGDOM 
FISCALITE EUROPEENNE; TOME III: GRAND}!- 
BRETAGNE‘. . ‘

' 

By P. Fontaneau. Published by Les cahie'rs fis- 

caux européens, Nice, 1974. i 240 1313., 

F 125'.—. 
Loose-leaf volume containing the chapte: 911 
United‘ Kingdom tax system in the serieé FIS- 
CALITE EUROPEENNE providing short ex- 
planations of taxation in the member countries 
of the European Communities. 
B 8286 

U. 'S. A.
_ 

THE EASY CASE‘ FOR PROGRESSIVE.- INCOME 
TAXATION IN MICHIGAN. 
By M. Taylor, D._ Peppatd, R. Willits; Published 
by Michigan State University, East Lansing, 
1973. 6 + 54 pp. '

' 

Study for a progressive income tax in Michigan. 
B 8239 
PATHWAYS TO TAX REFORM; THE CONCEPT 
OF TAX EXPENDITURES. - 

By S. S. Surrey. Published by 'Haxjvard university 
press, Cambridge (Mass.), 1973. 14 + 418 pp., 
$ 12. 

‘ " 

Study of tax expenditures which involve govern- 
mental financial assistance given through- the tax 
system rather than through digect methods of 
the regular budget, i.e, diréct aid as a new 
vehicle for ptoviding for tax reform. 
B 7894 

485



LOOSE-LEAF SERVICES 

LOOSE-LEAF SERVICES 
AUSTRALIA 
AUSTRALIAN: CURRENT TAXATION & SERVICE 
July release - 

Butterworth 8: Co'., Sydney 

AUSTRALIAN CURRENT TAXATION-SERVICE. 
releases 194-195 and 196-198 
Butterworth .8: Co., Sydney 

AUSTRALIAN CURRENT TAXATION-CASES, 
releases of September the 15th. and the 29th. 
Buttetworth 8: Co., Sydney 

BELGIUM 
BELASTING OVER DE TOEGEVOEGDE‘ WAAR— 
DE,

_ 

release 70 
C.E.D. Samsom, Brussels 

DOORLOPENDE DOCUMENTATIB INZAKE 
B.T.W./LE DOSSIER PERMANENT DE LA T.V.A., 
release 56 
Editions Service, Brussels 

.FISCALE DOCUMENTATIE VANDEWINCKELE, 
BOEK DER BARBMA’S, 
Tome II, release 19, 
Tome III, release 24, 
Tome V,_rclease 23, 
Tome VIII, rele'ase 131,

V Tome IX, releases 63,64 and 65 
CED: S‘amsbm, Brussels- 
GUIDE FISC'AL PERMANENT, 
release 3‘54 and‘ 355 
Editiqns Service, Brussels 

HANDLEIDING DER INKOMSTENBELASTING, 
release 53 
C.B.D. Samsom, Brussels 

IMPO’i‘S ET TAXES 
releases 238 and 239 
QED. 'Samsom, Brussels . 

TRAI‘I'E-s pas IMPOTS SUR LES. REVENUS, 
release 53 
C.E.D. Samsom, Brussels 

484 

BENELUX 
K BENELUX PUBLICATIEBLAD, 
releases 6, 7 and 8 
Staatsuitgeverij, The Hague 

CANADA 
BRITISH COLUMBIA TAXATION SERVICE, 
release 29 
Richard de Boo Ltd., Toronto 
CANADA TAX LETTER,’ 
releases 225, 226, 227 and 228 
Richard de Boo Ltd., Toronto 
CANADIAN CURRENT TAX, 
releases 35, 34, 35, 36, 37, 38 and 397 
Butterworth 8; Co., Toronto ‘ 

ONTARIO TAXATION SERVICE RELEASE, 
releases 29 and 50 
Richard de Boo Ltd., Toronto 
QUEBEC TAXATION SERVICE, 
release 4 
Richard de Boo Ltd., Toronto 

E. E. C. 
DROITS DES AFFAIRES DANS LES PAYS DU MARCHE COMMUN. 
release 77 
Edition Jupiter, Paris 

HANDBOEK VObR DE EUROPESE GEMEBN. 
SCHAPPEN, A 

—- Kommentaar op 'het E.E.G., Euratom en 
Egkos verdrag 
release 149 

N.V. Uitgeversmii. E. E. Kluwer, Deventer 

ERANCE 
MBMENTO LAMY. — Fiscal 

releases L, M and N 
—— Social 

., 
- releases J, K and L 

Bulletin Vol. XXVIII November/novembre no. 11, 1974'



GERMAN FEDERAL REPUBLIC 
ABC 1701mm LOHNSTEUER, 
release 84 
Fachverlag fiir Wirtschafts— und Steuerrecht, 
Schaffer und Co., Stuttgart ' 

DEUTSCHE STEUERPRAXIS. NACHSCHLAGL 
WERK .PRAKTISCHER STEUERFKLIE, 
releases 36, 37 and 58 
Verlag Dr. Otto Schmidt K.G., K61n 

HANDBUCH DER EINFUHRNEBENABGABEN‘, 
release 4 

I _ I 

v. d. Linnepe Verlagsgesellschaft‘KGq Hagen 

'KOMMENTAR BEWERTUNGSGESETZ-VERMO. 
GENSSTEUERGESETZ, 
‘release 40 
Verlag Dr. Otto Schmidt K.G., K6111 

KOMMENTAR ZUR EINKQMMENSTEUER ‘ EIN- 
SCHL. LOI-{NSTEUER UND KORPERSCHAFT- 
STEUER, . 

ggleases 108 and 109 
Verlag Dr. Otto Schmidt K.G., Kfiln 

'KOMMENTAR ZUM 'EINKOMMENSTEUERGE- 
SETZ, 
release 25 
Richard Boorberg Verlag, Stuttgart 

RWP RECHTS UND WIRTSCHAFTS PRAXIS 
STEUERRECHT. 
releases 175 and 176 
Forkel Verlag‘, Stuttgart-Degerloch 

SCHNELLKARTEI DES DEUTSCHEN RECHTS, 
releases 163-170 
Verlag Dr. Otto Schmidt, KBIn-Marienburg 

STEUERRECHTSPRECHUNG IN KARTEIFORM, 
releases 267-272 
Verlag Dr. Otto Schmidt, Kfiln-Marienbutg 

UMSATZSTEUERGESETZ (MEI-IRWERTSTEUER), 
releases 18 and 19 
Verlag Dr. Otto Schmidt, Kfiln-Marienburg 

WORLD TAX SERIES - GERMANY REPORTS, 
releases 62 and 63 
LC.C.H., Inc., Chicago 

BIBLIOGRAPHY 

LUKE M 30 U RG, , 

. CODE FISCAL LUXEMBOURGEOIS, 
release 9 (1971) 
releases 10 and 11 (1972) 
Edition de l'Imprimerie, St. Paul 

NETHERLANDS 
DE BELASTINGGIDS, 
release 9 
'S. Gouda Quint, D. Brouwer 8: Zn., Arnhem 
BELASTINGBERICHTEN, 
-— Omzetbelasting 

releases 124 and 125 
——' Loonbelasting 

gel‘e’ase 137" 
~— Vennoots'chapsbelastin 

'releas‘e 51 - 

—— Inkomstenbelasting’ 
releases 296 and 297 

'-— ‘Personele belasting, 'enz. 
release 163 - — Internationale zaken

‘ 

releases 113 and 114 — Algemene wet, eliz. 
releases 161 and‘ 1‘62 

' 
' -— Vermogen‘sbelasting 

release. 22 . . 

Samsom N.V., Alphen aan de Rijn 
BTW EN BEDRIJF " 

release 63 
Samsom N.V.,.Alphen_ aan de Rijn 
BELASTING WEIGEVINGSERIE, 
~1- Omzetbelasting I_, II, III 

' 

xelease 18
’ 

J. Noorduyn '8: Zn. N.V.', Arnhem 
FED’S FISCAAL. REGISTER, 
release 61 
Fed, Amsterdam 

SWITZERLAND 
DIE PR’AXIS DER BUNDESSTBUBRN 
K. Loci-1e1- 
release 25 ' 

Verlag vffir Recht ‘und Gesellschaft AG, Basel 

Bulletin Vol. XXVIII, November/novembr’e. no. 11, 1974 485



1'. ARTICLES 

gas 

CUMULATIVE INDEX 1974 
Nos. '1, 2, a, 4, 5, 6, 7, 8, 9 and 10 

Richard D. Pomp: 
The United States Interest Equalization Tax 

A

3 
Sijbten Cnossen: 

_ 

l' 

Sales Taxation in Indonesia 
~ 

15 
Olivier Chambosse: 
Céte d’Ivoire: La taxation des Revenus de Valeurs Mobiliéres 45 
Dr. P. K. Bhargava and G. S. Srivastava: 
Tax Burden on Indian Agriculture (Part One) 

. 

54 
Edwin C. Harris: 
The Tax Treatment of Dividends in Canada 67 
Dr. P. K. Bhargava and G. S. Srivastava: 
Tax burden on Indian Agriculture (Part TWO) 93 
Maine Max Hubert Brochier and 
Monsieur Jean Pierre Allavena: 
De la taxation des profits immobiliets réalisés' par les particuliers 
en France - 

De la taxatibn des profits immobiliers réalisés en France par les 
Asopiétés éttangéres 108 
Rehé Goffin: 
Taxation of Rendering of International Services in Respect of V.A.T. - 137 
Kaflash C. Khanna: 
India: The Finance Bill, 1974 143 
Toshio Miyatake: 
1974 Change of Japanese Taxes - 147 
Luc De Wulf: 
Taxation and Income, Distribution in Lebanon ‘ 

‘ 

151 
Joseph Kauffman: , .

' 

Structure de l'impét sur les Sociétés dans le Grand-Duché 
de Luxembourg ‘ 177 
David E. Evennett, F.C.A.: 
The Relevance to the EEC of the new UK. Corporation Tax 
System and 21 Comparison with the Belgian and Luxembourg 
Company Tax SYStems 217 ‘ 

Luc ‘De Wulf: 
Taxation in Lebanon: A Summary 229 
Dr. Y. C.' Jao: - 

. 
, 

-

_ 

Streamlining Hong Kong's Tax System 236 
Dr. Jakob Strobl: V 

' ' 

Beitragvzur steuerlichen Be'handlung -von T'ransaktionen zwischen 
verbundenen Unternehmen in der Bundesrepublik Deutschland 266 
I. Claeys Bouuaert: 
La Procédure Fiscale en Belgique 289 

Bulletin Vol. XXVIII November/novembre no. 11, 1974



,Adolfo Atcha‘bahim: 
The Andean Subregiop and its approach to a‘voidance; 911V. 

‘ a‘lléviat'ibn of international double ~taxation_ 
Bertus'Mellx‘nlé an‘d Jain R. Schgafsmgr 
The “Scope of the Netherlands Tax Exemption for Holding Companies 
Christian Bouckaert and Philippe Derouin: ‘ 

‘Local‘ Taxation in- France 

B-lYanaamme; 
, ‘ . H ‘ .. . ,. 

L’ugific'atibh 'drgxtts‘dfécéi‘se ‘ziu'jein Bengali 
Dr. Erwin'Spirp': I. 

_ ; g L 

The .1974 Inéome Tax Changes in South Africa 
Jean Clinger:

I 

Luxembourg: Le Contentieux eh matiéte dffifipéts- 'directsl" ' 
" 

v 

7 ' 

II-r DEVELOPMENTS INIIN'TERNATI'QNAI; TAX LAW 
Exposé Ides Motifs 
Convention fiscale franco-tchécoslovaque 1?}: jagvieg 19.73 _

‘ 

U.SLA.: Emergency Windfall Profits Tax 
U.s;A.'; Interest ‘Eqfialjzatiop Tax '(Adéleh‘dur‘fi) 
Franceg'slnfdrihétibnr Memo '(Repgession of tax fggud) 
United Kingdom: Budget ‘Speech 1974 
United States: German-US. tax treéty 
France; Projet de l‘oi sur la. suppression dé‘ia paten'te gt l‘fhstituti‘on 

I L 

de. la taxe professionnell'e 

Frénce: Information Memo on the publication of income of taxpayers 
Ireland; White Paper on Capital Taxation, 28;~Feb_ruagy?.1,974;: 
Chapter 7 - Progosed Systgm of Capital Taxafioq 

III. DOCUMENTS' 

IV. IFA NEWS 

'C.E.E;: Résolutioh du Conseil 
Germany: Ruling with Respect to the Ex'emption from German V.A,T. 
of Certain Publicity Activities Performed for Nonresident Principals 

27th IFACongress in Lausanne 1973 
Australian Branch of LEA. 
U.S.A; Branch of LEA. 
27th International Tax Conference of IFA 
Australian Branch 

Bulletin Vol; XXVIII, November/nbwémbré no.‘11,-'1914. 

308 . 

355 

' 

f. .3362 

371 

l 
395 

' 

402.‘ 

77 

1-116 

160 
7188‘ 

190 

K “.20.: 

242: 
250 

£19 

123- 

161 

33 
165 
204 
295 
339 

48.7--



V. BIBLIOGRAPHY 
Books 35, 82, 126, 166, 206,. 252, 297, 380, 432 
Loose-leaf services 

I 
40, $6, 131, 171', 211? 251, 301, 386, 438 

SUPPLEMENT T0 N0. 2 (A 1974) 
Convention enfire 1c Gouvemement de la Républiqfie frangaise et le Gouveme: 
meat de la République socialiste tchécoslovaque tendant é éviter les doubles 
impositions en matiére d’impfits sur les revenus. 

SUPPLEMENT T0 N0. 4 (B 1974) 
Convention tendant a éliminer les doubles impositions et 5. établir vdes régles 
d'assistance mutuelle administrative 5n matiére fiscale entre‘ le Gouvemement 
de la République fitangaise ct 1e Gouvemement de la République tunisienne. 

SUPPLEMENT T0 N0. 6 (C 1974) 
Convention between the Republic of Singapore and the State of Israel for the 
avoidance of double taxation and the prevention of fiscal evasion with respect 
to taxes on income. 

SUPPLEMENT T0 N0. 8 (D 1974) 
Andean Pact: Double Taxation Conventions. 

SUPPLEMENT T0 N0. 10 ‘(E 1974) 
Convention entte le Royaume de la Norvége et le Royaume du Maroc tendant 
i év’iter les doubles impositions et 5. établir des régles d’assistance administra- 
tive récipmque en matiére d'impéts sur le Irevenu et sur la fortune. 

438‘ Bulletin Vol. XXVIII November/novembre no. 11, 1974



Page 486 

495 

500 

504 

507‘ 

519 

525 

52.7 

529 

C O N T E N T S 

of the December 1975 issue 

ARTICLES 
Sidney I. Roberts: 
Fundamental and Long-Term Prospects far the US. Tax System 

Elizabeth A. de Brauw-Hay: 
Ghana’s New Investment Decrees 
Elizabeth A. de Brauw-Hayz' 
The Ghana Budget 1975-1976 

DOCUMENTS 
Ostei‘reich; Mehrwertsteuer: Leistungen aus‘léindischer Unter- 
nehmer 

Belgique: EtabliSsement stable: commentaire de l’administration 
(H) 

BIBLIOGRAPHY 
'

. 

Booéx; Africa, Argentina, Asia, Australia, Austria, Barbados, 
Belgium, Bulgaria, Canada, Channel Islands, E.E‘.C., East 
African Community, Europe, France, Germany (Fed; Rep), 
Hong KOng, Iceland, Ireland, Korea (South), Netherlands, 
O.E.C.D., Philippines, Puerto Rico, Singapore, South Africa, 
Spain, Sweden, Switzerland, United Kingdom, U.S.A.

I 

Lowe-leaf Servicex: Belgium, Canada, EEC, France, Germany 
(Fed. Rep), International, Netherlands, South Africa,~ Switzer- 
land, United Kingdom, U.S.A. a

' 

List of amt/21m 1975 

Index 1975 

Sapplement to this i‘ssue (Supplement F 1975): Convention 
entre 1e Gouvernement de la République frangaise ‘et Ie Gouverf 
nement de la République socialiste fédérative de Y'ougoslavie 
tendant é. éviter les doubles impositions en matiére d’impéts .sur 
le revenu et sur la fortune

'

~ 

International Bureau of Fiscal Documentation, Netherlands 
A}! rights reserved. No part of this magazine may be reproduced in any form, by mimeograph or any 

other means, without permission in writing fgom the copyright owner. - 

COPYRIGHT, ©, 1975

~ 

Bulletin Vol.‘ XXIX, DeEember/décembre no. 12, 1975 485



ARTICLES f a 
* _* 

SIDNEY I. ROBERTS: 

FUNDAMENTAL AND LONG-TERM PROSPECTS FOR 
THE U.S. TAX SYSTEM* 

Walter O’Connor and I are enjoying your 
Tax Institute through the courtesy of the 
Australian Branch of the Interhational 
Fiscal Association, a world wide interna- 
tional tax organization with over 4,000 
members in over 70 countries and with 
organized branches in 25. Its membership 
includes, by_ profession: accountants, lawr ‘ 

yers and economists; and by occupation: 
government tax officials, professors, pri- 

vate practitioners and corporate tax of- 

ficers. , 

The Association focuses primarily on two 
aspects of international tax law: (1) trans- 
national tax law, the taxation of interna- 
tional transactions; (2) comparative tax 
law, the comparison of the tax‘law of two‘ 
or more countries. This second aspect is 

What we have been discussing at this morn- 
ing’s session. 
When, a long time ago, I first came upon 
comparative tax law, I thought it would 
yield a treasure of new ideas. One country, 
in my case the United States, in yours 
Australia, could gain new insights from 
the study of the tax law of other countries. 
We could profit from methods that work- 
ed well in other countries. 
But as I learned more about comparative 
tax law, I also discovered that the importa- 
tion of foreign tax methods is a risky busi- 
ness: 7 

The most important risk is rather obvious: 
People (and taxpayers are people too) in 
different Icountries are different. More- 
over, the basic concepts of the tax laws of 
different countries are often diffefent 
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enough to require, at least, a high degree 
of caution in importing another country’s 
tax ideas. Unless this caution is exercised, 
importation of tax ideas may yield more 

. 
minuses than pluses. But this is elementary. 
A more serious and less obvious Problem 
is that Country A will adopt a tax method 
in force in Country B- WithOut adequate 
consideration of how the method operates 
in practice. 
This suggests thé story of the Australian 
accountant. Having achieved a measure of 
success, and spurred by his socially ambi- 
tious wife, he decided to afford his son the 
advantage of foreign “culture” by sending 
him to study abroad: to England, to ac- 

quire English reserve and good manners; 
to the United States to acquire American 
know-how and efficiency; and to France, 
to learn about French cuisine, the art of 
good cooking and eating. 
After several years abroad, the son return- 
ed to Australia well-versed in French 
know-how, English cooking and American 
manners.

_ 

The relevant parable for today is the coun- 
try which,_ after an exhaustive study of the 
tax laws of various countries, produces its 
own taié law, which combines Italian com- 
pliance, German flexibility and American 
complexity. 

* Remarks before the National Convention of_ 

the Taxation Institute of Australia at Hobartl 
April 14—20, 1975.‘ 
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"TAX HAVEN" LEGISLATION 

A current illustration is the history of tax 
legislation directed against tax avoidance 
by the use.of foreign or “tax haven” cor- 
porations. In our survey of the US tax 
law prepared for this Institute, we describé 
ed the complex legislation directed toward 
that objective. 
The US. provisions were enacted in 1962. 
By 1970, when Canada was enacting its 

anti-tax haven legislation, the United States 
had had eight years of experience in the 
administration of those provisions. 
In 1970 a Presidential Task Force in the 
United States reviewed the provisions of 
this legislation. The Task Force was an 
eminent group experienced in tax matters, 
including two former Secretaries of the 
Treasury (corresponding to your Treasur- 
er) and leading economists, lawyers, ac- 
countants and corporate officials. 
Let me read a short excerpt from its report 
on our tax haven provisions [deletions not 
indicated]: 

"Thé multiplicity of complex tax concepts and 
techniques makes it difficult for taxpayers to 
comply with the law and for the Internal Rev- 
enue Service to enforce compliance. 
Much executive and professional talent is ex- 
pended in 'planning for business operations 
abroad so as to avoid the pitfalls that ate ever 
present. Even the largest corporations, with their 
staff of experts fin'd it exceedingly burdensome 
to comply with the requirements of the statute 
and the regulations. The smaller company, With— 
out experience in operating abroad and with no 
staff of experts, rims a serious risk'of being sub- 
jected to unanticipated and harsh penalties 
which could have been avoided by proper but 
costly tax planning.” 

This statement appeared in 1970. 

In 1972, Canada adopted anti-tax haven 
legislation similar in concept and complex- 
ity to that of the United States. Although 
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not yet in effect, Canada has had to intro- 
duce numerous amendments to cure defects 
in its initial legislation, discovered merely 
by review of that legislation, even before 
the legislation was tested by practical ap- 
plications.

‘ 

And Germany Has followed the same tortu- 
ous path. 
This illustrates the concern expressed about 
comparative tax law: that a country will 
import bad tax legislation of another coun- 
try because it does not fully learn how the 
tax operates in Practice and fails to heed 
the warnings of unbias'ed and experienced 
observers in the exporting country. 

LONG-TERM PROSPECTS 

This leads to the title of my remarks to- 
day: Fundamental and Long-term Pros— 
pects for the US. Tax System. This is a 
rather presumptuous undertaking for a 
mere tax lawyer. So I shall focus on the tax 
law itself, drawing primarily on my‘ ex- 
perience with the development of our US. 
tax law over a. period of almost 40 years. 
I should enter some caVeats: First, our po- 
litical system is as susceptible to change as

' 

yours, even though our propensity for mis~ 
leading political labels and the differences 
in our governmental machinery makes our 
political fluidity more difficult to discern. 
Second, as I often need to advise my 
clients: On legal issues of taxation, they 
may properly anticipate that my opinion —— 
my prediction of how ‘the tax law will be 
applied ——— should more often be right than 
wrong; at least I hope so. On the other 
hand, on political issues, I expressly warn 
them —- as I am warning you — they are 
not entitled to the same degree of comfort, 
such as it is. I should add, however, that 
my experience with politicians on political 
issues does not suggest. to me 'that they 
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have, to any marked degree, a greater in- 
sight into the future. 
In the area of US. taxation, long-term 
Prospects means really long-term. Twenty, 

‘ thirty years or more is the mere Wink of an 
eye. Moreover, the timing of a change is 

highly uhpredictable; amendments often 
require a grass-roots wave of public opin- 
ion that is more emotional than'rational. 
In part this is attributable to our system of 
tax legislation. Our 500 members of Con— 
gress participate in tax legislation. The 
Ways and Means Committee of the U.S. 
Congress, which under our Constitution 
initiates tax legislation, now consists of 35 
members. Parochial interests, that is, the 
interests of particular States of the US, 
loom large. 

DELAYS IN REFORM 

A topical illustration of the lag in ‘enact- 
ment of tax reform is oil depletion, dis- 

cussed in our paper in connection with tax 
shelters. Its repeal was a likely candidate 
for tax reform; uniquely, it allowed a de- 
duction substantially in excess of the tax- 
payer’s expenditure. - 

As long ago as 1937 President Roosevelt 
took a firm stand urging its repeal. Since 
then it has consistently been a target of tax 
reform proponents. Yet oil depletion re- 

mained a part of this law for another 38 
years until last month, when it was repeal- 
ed, but only for large companies. For these 
many years it withstood attack, largely 
thr‘ough the "efforts of legislators from 
States which Produce substantial quantities 
of oil and gas. Even its repeal was incom- 
plete; the depletion deduction is still avail- 
able to small producers. 
Moreover, an important element of the oil 
and gas tax shelter still persists. The de- 
duction for intangible drilling costs allows 

a full deduction in the year of expenditure 
for nontangible costs of drilling the well. 
This deduction is not affected by the 1975 
tax law, so that it does not sound the death 
knell for oil and gas tax shelters. 
Another tax shelter, as significant from a 
revenue standpoint, and to some as inde- 
fensible as oil depletion is the exemption 
from Federal tax of the interest on obliga- 
tions issued by State and local govern- 
ments. 
As in the case of the oil depletion deduc- 
tion, President Roosevelt, in the Thirties, 
made a very substantial effort to remdve 
this exemption and completely failed, in 
this instance largely through the resistance 
of State Governments, which were con- 
cerned with the increased cost of ‘borrow- 
ing that would result. 
More recently, a new proposal was made in 
an effort to eliminate the exemption of in- 
terest on State obligations: If the States 

would issue taxable obligations, the Federal» 
Government w'ould directly subsidize the 
States in an amount equivalent to the in: 
creased interest cost that the States would 
incur because their obligations were tax- 

able rather than as now, exempt from tax. 
The rationale of the proposal was that the 
cost of the Federal subsidy would be less 
than the Federal Government’s 1055 of tax 
revenues from the exemption of interest. 
To date this proposal has found no-signi- 
ficant affirmative response from the States. 
History suggests that (the States are not 
likely to change their position. 

DEVELOPMENTS IN COMPUTER 
TECHNOLOGY 

In projecting fundamental and long—term 
Prospects, it is not advisable ‘to overlook 
administrative aspects. One of these is the 
developing use of the computer. Now, 
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with respect to each taxpayer the computer 
stores, in readily accessible form, his tax 
return information and the tax payments. 
Another feature of_ computer utilization 
presently in effect, is the discovery of tell- 
tale signs in tax returns that suggest under— 
payment of the tax due; This is accom- 
plished through a thorough, painstaking 
audit of tax returns chosen purely by rand- 
om. The results of these random audits are 
then fed into the computer to determine 
What relationship of items and what other 
elements of the return are likely ‘to indicate 
that the tax due has been understated. 
The purpose is ‘to have the computer make 
an initial selection of suspicious returns. 
Those fewer returns selected can then be 
manually reviewed by experienced auditors, 
Who make the final selection of returns 
that should be audited. While the factors 
uSed in the computer selection are a closely 
guarded secret, this kind of computer ana— 
lysis is surely productive and will be devel- 
oped further. 
A further use of the computer, scheduled 
to be implemented shortly, is the matching 
of information supplied by one taxpayer 
with the income tax returns of another; 
For example, an employer is required to 
file annually with the Internal Revenue 
Service an information feturn disclosing 
the amount of wages paid ‘to each of his 
employees. Without a computer it is diffi- 
éult to trace this information to the em- 
ployee’s return, to check Whether the em- 
ployee filed a correct return or, worse, 
whether he prepared a fictitious form re~. 

flecting that the tax Withheld was in excess 
of the true amount. The Internal Revenue 
Service is gearing up the computer to ac- 
complish this matching. 
Similarly, each client of a lawyer or an ac- 
countant is now required to file an infor— 
mation return reflecting the amount of fees 
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paid to each firm. A similar matching pro- 
cess by computer may enable the tax ad— 
ministration to ascertain Whether the law- 
yer filed a return and Whether he included 
all the fees reported by his clients. 
Certainly a significant long-term prospect 
is the improved use of the Computer; and 
these are likely to be as important to the 
viability of the tax system as substantive 
changes in the law. 

THE TAX EXPENDITURE BUDGET 

Another procedural change of significance 
is the development of a so-ca‘lled Tax Ex- 
penditure Budget. Although introduced re- 
cently, it has become an important method 
of analyzing tax incentives. (Tax incentive, 
as you know, is the term used by those who 
favour a tax advantage granted by the tax 
law, while tax shelter or loophole is the 
term used by its opponents.) " 
Along with the direct subsidies granted by 
the Federal Government to particular in- 

dustries or social activities or groups of‘ 

taxpayers, the Tax Expenditure Budget in- 
cludes the cost representing tax revenues 
lost by the grant of fax incentives. For 
example, our paper dealt with tax shelters 
in real estate. Some of these shelters are 
defensible as a tax incentive to achieve ne- 
cessary housing. In the Tax Expenditure ' 

Budget, the loss of revenue from tax in— 
centives granted .to residential construction 
is added to the subsidies granted directly 
for this purpose, and the total is consider- 
ed 'the subsidy for hOusing. The total- 

dollar amount of subsidy for each purpose 
may then be compat with what it achievi 
es —-— for example, how many new homes 
are built; and also may be cdmpared with 
the total expenditure, similarly computed, 
for other socially worthy purposes. Its ef- 

fect is to emphasize that a tax incentive 
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costs money and how much that cost is. 

Moreover, the Tax Expenditure Budget 
has become an important tool to focus on 
the cost and the effectiveness of a tax in- 
centive, a, tool that is proving useful in the 
hands of those who oppose a particular tax 
incentive. 
Let’s tum now ‘to substantive develop- 
ments. Herc some significant long-term 
trends can also :be discerned. 
While I can retall theoretical discussions 
that incOrne and estate taxation are based 
purely on ability to pay, it should be clear 
now that the effect, if not the purpose, of 
those taXes, includes a redistribution of 
wealth from the wealthy to the less fortu- 
nate.

' 

NEGATIVE INCOME TAX 
In that direction, there has been consider- 
able serious discussion about a so-called 
negative income tax. This scheme calls for 
a payment of money to those who earn an 
insufficient amount of income. Our 1975 
Act includes a very small beginning of “this 
scheme. However, there are many infer- 
related aspects of such a programme, for 
example its relationship to welfare or the 
dole, the shift to the Federal Government 
of welfare-type payments, now borne by 

' the States. Bec‘ause negative income tax is 
really'unrelated to income taxation, I hesi- 
taté to venture an opinion as to Whether it 
will ever be adopted in the US, at least 
aS'a -tax' measure. 

ESTATE AND GIFT TAX REVISION 
On the other hand, there is one revision 
relevant to the redistribution of wealth 
that is a likely prospect for enactment, per- 
haps even in the near future: a major re- 
vision of our estate and gift .tax System. 
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The ability of the existing estate tax law to 
break up concentrations of wealth has been 
thwarted to a considerable extent, by sever~ 
a1 methods of estate planning. First, so 
called “generation—skipping”: The Will of 
the father creates a trust for the lifetime of 
his children, with some powers to invade 
principal for the children’s benefit, and 
upon their death to the grandchildren. 
This form of testamentary disposition is 

effective under present law to avoid estate 
tax on the death of the children and is in 
common use even for moderatessized 
estates. 

A second method of reducing estate taxes, 
is by gifts during lifetime. Under present 
law, only gifts made during the thrEe 
years preceding the date of the death, are 
subject to estate tax. And the gift tax rates 
are only three-quarters of the estate tax 
rates. But more significantly, the graduated 
rates of estate and gift tax are separate 
schedules, independent of each other, so 
that, for example, a taxpayer’s first gift 
during his lifetime removes the amount of 
the gift from the big/925i marginal estate 
tax rate and subjects it‘to the lowest gift 
tax rates. Methods of barring generation- 
skipping and unifying the estate and gift 
tax brackets into a single set of rates with 
the marginal estate tax rates increasing by 
virtue of gifts made during the deceased’s 
lifetime (what Graeme Samuel today call- 
ed ”grossing up”) have been studied and 
discussed for many years. Such a major re- 
vision of our estate and gift tax structure 
has seemed ripe for enactment for several" 
years, awaiting only the appropriate politi- 
cal moment. 

DOUBLE TAXATION OF CORPORATE 
INCOME -

' 

The so-called double taxation of corporate 
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earnings has ‘b‘een discussed at length, more 
perhaps by economists than ‘by politicians. 
The United States tax system (like Austra- 
lia’s) is the so—called “classical system” of 
taxation of corporate income subjecting 
corporate income to tax in the hands of the 
corporation and again to the shareholders 
when the income after corporate tax is 

distributed as a dividend. 
This double taxation of corporate earnings 
has been seirerely criticized on the ground 
that it imposes too heavy a tax burden on 
investments in corporate stock as compared 
to other forms of investment. And the 
trend in European countries is markedly 
toward some form of amelioration of this 
burden, generally by adoptiOn of the so- 

called “imputation system”. Under this 

system a portion of the corporate tax -is 

treated as an advance payment of the 
shareholder’s tax, so that-When a dividend 
is distributed to its shareholders, the cash 
distributed plus the applicable portion of 
the corporate tax is included in the share- 
holder’s income, but the applicable corpo- 
rate tax is allowed as a deduction from the 
amount of the tax owing 'by him. As a 
result, if the shareholder’s tax rate is less_ 

than the corporate tax rate, the shareholder 
is entitled to a refund. 
As'we discussed in our Paper, for small 
business the United States has enacted re- 
stricted provisions reducing the burden of 
double taxation of corporate earnings. For 
large corporations, the United State's made 
a small‘approach in the Sixties to_reduce 
the burden and then retreated almost en- 
tirely. So, despite the European tendency 
towards the imputation system, I- foresee 
no change in the United States. - 

TAX SHELTERS 

With respect to tax shelters generally, the 
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mood‘ of our country'is. for further restric- 
tions. This is in part “derived from this ' 

axiom: The impact of the tax systems con- 
sistently moves in a direction that is ad— 
verse to high bracket taxpayers. In short, 
disregarding short-térm swings, from such 
a taxpayer’s viewpoint, the situation tomor- 
’row will_ be wqrse than it is today. In the 
long run, political shifts in power affect 
only the degree of acceleration in that 
trend.

I 

So it is for tax shelters. Those Without 'a 
strong defense based upon a desirable so- 
cial purpose and‘ withOut defenders with 
political strength will be sharply curtailed 
or eliminated. Some of the cattle and farm- 
ing tax shelters are likely candidatgs for 
this treatment. 
A second class of shelters, those with some 
social tax incentive basis and with strong 
defenders will be limited in scope but not 
eliminated. The real estate tax' shelter, 
particularly in residential housing,~ is likely 
to fall in this second class, because at this 
time, when the relevant legislation is likely 
Ito come under Congressional scrutiny, .the 
real estate industry in the United States is 
in a deep recession. .One Possible limitation 
is to curtail real estate tax shelters that are 
sold publicly, in much the same manner as 
securities, provided some practical legislal 
tive scheme can be.worked~ out. But also 
other real estate tax shelters, as well as 
other shelters‘in'the Second Class, are likely 
to be curtailed either by a. more s‘evere mi— 
nimum tax on s'o-c‘alled “preference” in- 

come, described in our paper, or by limit- 
ing the amount of income that can be 
sheltered, for example, allowing tax shel- 
ters 'to reduce not more than one half of 
the taxpayer’s other income. 
A third class of tax shelters is likely to re— 
main inviolate. This includes,-as I have al- 
ready said, the tax exemption for interest 
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on obligations of State and local govern- 
ments. There are others we have not dis- 
cussed, for example, charitable contribu- 
tions of appreciated property.

’ 

COMPLEXITY AND UNCERTAINTY 
The most fundamental and long-term 
trend in the US. tax system, however, 
should be evident from our Paper. This 
trend is, to my mind, also the most signi- 
ficant for the tax practitioner. 
Certainly, you must have reached the con- 
clusion that our tax law is exceedingly 
complex,‘ and that it is difficult in many 
cases and impossible in, some, to know 
What the law is. 
In our paper We quoted two sentences from 
a 1972 report of a Committee of the New 
York'State Bin: Association entitled Com‘ 
plexity and the Income Tax: 
"[T}he present course of development of the tax 
_law, if not reversed, may well result in a break- 
down of the self—assessment System. Indeed some 
members of the Committee believe that- the 
breakdown 'has already occurred." 
Such a statement should have shaken those 
concerned With the viability of our tax 
system. While it might have been dismiss- 
ed as a jeremiad of a few tax lawyers, .the 
sense of the report was approved by‘the 
American Institute of Certified Public Ac- 
countants, the national organization of 
certified or chartered accountants. 
Perhaps more significantly, 21 Secretary of 
the Treasury, in a statement to the Con- 
gress of the United States, quoted the two 
sentences of the report I read to you and 
added: - 

“We share that View”. 
Despite the eminent support for the dismal 
Prediction of the Report, I must advise 
that, rather than the trend toward com- 
plexity being reversed, the -trend toward 
complexity has continued unabated. A cur- 

rent illustration, among many others that 
could be cited, is the Tax Redum'on Act 
of 1975; although a minor law in scope, it 
abounds in increased complexity. Nor do I 
see any signs that hold out any hope for 
the future. 

EXAMINATION OF TAX RETURNS 
A significant aspect of the trend toward 
complexity and uncertainty is the relatively 
small number of returns that are actually 
audited, that is, examined in some detail 
by an official of the Internal Revenue Ser- 
vice. 
As Walter O’Connor mentioned this mom- 
ing, for fiscal 1973 the Internal Revenue 
Service audited less than 2% of the in- 

dividual tax returns and only 6.3% of cor- 
porate income' tax returns. And this was 
higher than in several previous years. 

IMPACT ON THE TAX PROFESSION 
The combination of a complex and un- 
certain law and an’ inadequate audit of re- 
turns filed will certainly lead, in'the long- 
run, to a deterioration in the quality of the 
tax ProfeSsion. I‘. do not suggest that the- 

behaviour of Professionals now in practice 
will decline. Rather the tax Profession will 
tend to attract less qualified, less skilled 
and even less ethical practitioners. Perhaps 
accountants and lawyers will be forced to 
yield the practice of ‘tax law to a “non- 
professional” gIOup because they cannot 'or 
are not Willing ‘to compete with them on 
the leVel that the tax system Will demand. ‘ 

I gain some comfort from :the likelihood 
that this decline in the standards of the tax 
profession, should it occur, will not take 
place until long after I havejleft the pro- 
fession. Nevertheless, the urgency is valid 
because the decline will imperceptibly oc- 
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cut and may become impossible to- reverse 
at‘ the distant :date when it becomes evident 
‘to everyone.

' 

The minimum need for a tax advisor is his 
ability to predict, with a high degree of 
accuracyhthel application of the tax law .by. 
the Internal Revenue Service or by the 
courts. But your brief contact with ’the' 

US. tax‘ law must reveal to you that in- 

many cases wfe cannot do- that. My brief 
contact at this Institute with your tax law 
suggests that you. may; or will soon, have 
the same problem. 
I must quote to you a statement from a 
leading treatise on the U58. income tax 
ation, a statement that has often been quot- 
ed by the courts. The issue involved is dis- 
cussed in our paper, whether gain from 
the sale of real estate is entitled to the 
lower rate accorded -to capital gains or is 
taxable as ordinary income: 
“If a client asks in any but an extreme case 
Whether, in your opinion, his sale will re- 
sult in 'capital gain, your answer shOuld 
probably be,_ 
‘I don‘t know, and no one else in town can 
tell you’.” 

This must be the honest ansWer in too 
many situations now and, as I have said, 
the trend toward uncertainty is increasing, 
even accelerating. 
In these cases can tax professionals justify 
a fee for the expenditure of time, Where 
the final conclusion is no assurance to the 
client that the result will be favourable; 
worse still, no assurance that the result will 
be adverse? 
With such uncertainty will not the client 
turn to someone who will advise him 
largely on the basis of these considerations: 
Whether his return will be examined; 
whether the adviser can stretch his cOn- 
science to suggest that the return be pre- 
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pared reflecting the doubtful transaction 
in its m‘OSt favourable light; Whether, if 

the return is examined, the examining) of— 
ficer will see the dOubtfuI issue of law or 
fact; Whether, if the examining official lré- - 

cognizes the doubtful issue, the case Can 
be settled f0: some fraction of the tax that 
might be due; whether, if that cannot be 
accOmplished, the case will be properly 
handled byl-the Government’s trial attor- 

ney. COmPared to these considerations, thc 
question of whether the court will reach a 
result favourable to the client becomes less 
significant.

' 

Ta‘x administrators sometimes fail to ap- 
predate that a sound tax system needs a' 

highly profeséional body of ethical tax 
practictioners, to regulate client’s action 
even where the client might, so to speak, 
get away with a transaction that is not con- 
sistent with .the law, even thOugh not cm? 
minal. Many clients, perhaps most, will 
not consummate a transaction or will not 
report a transaction in a faVOurable manner 
if their tax advise: tells them that a favour- 
able result is contrary to the law. But when 
the tax professional must tell him that the 
result is not clearly adverse or “I don’t 
know and no one else in townf can tell 

you", the tax profeSSional has no weapon 
to enforce the law in the interest of his 
Government, by regulating the conduct of 
his client through his advice. 

CONCLUSION 

So I can conclude by returning to the be= 
ginning of these remarks. The study of 
comparative tax law can .be fruitful. But 
that study must encompass not only what 
measures are useful in your country but 
also What developments should be avoidedg 
Such a study may also reveal the elements

I 
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that were lacking irr the development of a 
sound tax system, so that other countries 
will see the need for these in their own 
tax system. While there are several such 
elements in the US. I shall note only one: 
The achievement of a sound tax system 
must rest with-the professionals, since they 
have the talent, the experience and the 
self-interest in its integrity. The profes- 
sionals include ‘those Within the tax. ad- 
ministration as well as those representing 
taxpayers. They must work together in an 
atmosphere of mutual confidence and trust. 
While they are often opponents in the 
practice of taxation, each of these two 
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groups of professionals must learn to lay 
aside their role as advocates to join togeth- 
er in the pursuit of the larger public in~ 
terest in the continuance of a sound tax 
system. ’ 

Perhaps our most distinguished tax lawyer 
of this era, the late Randolph Paul stated 
in 1954: ‘ 

“I know tax advisers who accomplish the double 
job of ably representing their client .and faith- 

fully working for the tax system taxpayers de— 
serve.’"

_ 

What is certainly true of some tax advisors 
should be “true of more and certainly of 
such organizations as your Tax Institute. 
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ELIZABETH A. DE BRAUW-HAY *: 

GHANA’S NEW' INVESTMENT DEGREES 

In common with many other Affxcan 
countries Ghana is at present pursuing an 
investment Policy which will result in a 
considerable degree of indigenisation of its 
industry and commerce. The legislation 
implementing this policy is Contained in 
two decrees, the Investment Policy Decree, 
1975 (N.R.C.D. 329) and the Ghanaian 
Enterprises Development Decree, 1975 
(N.R.CgD. 330). Although both these 
measures were originally timed to come 
into force on December 31, 1975, it has 
now been decided that the entry into force 
of at least some of the provisions contain- 
ed in the Decrees will be delayed until 

June 30, 1976. 
The preamble to the former Decree gives 
as reasons for this legislation, the commit- 
ment of the nation to the principle of na- 
tional development by self-reliance, the 
need for sustained economic growth and 
the equitable distribution of the resources 
of the land and the wealth accruing there- 
from. ' 

The policy provides that certain areas of 
enterprise will be reserved exclusively for 
Ghanaians, whilst in other areas there must 
be a. certain percentage of Ghanaian part- 
icipation and in yet others a certain degree 
"of State participation is required. 
These various areas are set out in detail in 
the Investment Policy Decree, 'the pro- 

‘ 
visions of which are outlined‘below.

' 

Enterprim wholly reserved for' Ghanaian: 
Under the Decree all smaller retail and 
wholesale enterprises are réServed exclu— 
sively for Ghanaians; only retail .and 
wholesale enterprises whose trade is carried 

On'by or Within a departmental store 9: 
supermarket with an employed capital of 
at least fl 500,000 or an annual‘turnover 
of $1,000,000 or mOre will be exempt 
from this provision}. ' 

The Decree. also. lists in the First Schedule 
a number of commercial and industrial en— 
terprises which may not be owned or partly 
owned by any person other than 21 Ghana- 
ian.2 These are shown in Annex I to this 
note. Exemption from this provision may 
be granted, however, in respect of natio- 
nals of member countries of the Organisa- 
tion of African Unity who continue to re, 
side and carry on business in Ghana if the 
country of which such person is a national 
grants reciprocal treatment to nationals of 
Ghana.3 - 

Aliens are also prohibitéd from selling in 
markets 4 and from petty trading, hawking 
or selling from a kiosk.5 ' 

Enterprise: partly rexerved for Ghanaian: 
Aliens may participate in the larger retail 
and wholesale enterprises ‘ that is depart- 
mental stores and supermarkets with an‘ 

employed capital of at least (Z) 500,000 or 
an annual turnover of ¢ 1,000,000 or more — provided that at least fifty‘ per cent of 
the capital of such enterprises iinedby 

* LLB. Senior associate at the International Bu- 
reau of Fiscal Documentation, 

N.R.C.D; 329, Article ‘1. 

Ibid., Article 2. 
Ibid., Article 33 (2). 
Ibid., Article 3 (1) 
Ibid., Article 4. 
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Ghanaiansfi There must also be a fifty per 
cent minimum Ghanaian participatibn in 
the smaller industrial and commercial en— 
terprises —, i.e. those with an employed 
capital of less than 500,000 or an annual 
turnover of less than Q) 1,000,000 —— listed 
in the Second Schedule to the Decree.7 For 
such enterprises whose capital or turnover 
exceeds this level Ghanaian participation 
must be at least forty per cent."8 The enter— 
prises concerned are‘ shown in Annex II to 
this note. 
A forty per cent minimum Ghanaian part- 
icipation is also required in banking enter- 
pris‘es,9 and in timber 10 and mineral 11 

‘ enterprises with an employed capital of 
less than ¢ 500,000 or an annual turnover 
not exceeding fl 1,000,000. Enterprises en-’ 
gaged in 'the Production of certain basic 
necessities and with an employed capital of 
less thanfl 500,000 or an annual turnover 
of less than fl 1,000,000 must also have a 
Ghanaian participation of at least fifty per 
ce'nt.l2 ' 

Smte pmtz'iz’patz'on 
The Decree also Provides for the State 
taking a majority participation, i.e. at least 
557 per cent, in certain enterprises. These 
are most mineral enterprises, timber enter- 
prises and enterprises engaged in-the pro- 
duction of Certain basic necessities Whose 
employed capital exceeds (Z) 500,000 or 
Whose annual turnover is at least 
(Z) 1,500,000.13 In the latter two cases, 
however, if Ghanaians already hold at least 
55 per cent of the capital these provisions 
will not apply.14 As far as‘ certain mineral 
enterpris¢s are concerned, however, a lesser 
degree of State participation is provided 
for up to 30‘ per cent in the case of bauxite 
extracting enterprises and enterprises con- 
cerned with the processing of bauxite or 
alumina or both and up to_ 20 per cent in 
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the case of enterprises engaged in the Pro- 
duction of mineral 0il.15 

Implementation 
TWO bodies are Provided for the imple- 
mentation of the investment policy. The 
first of these, set up under the Ghanaian 
Enterprises Development Decree, is the 
Ghanaian Enterprises Development Com- 
mission. The functions of this body are to 
ensure the smooth takeover by Ghanaians 
of ‘the industrial and‘ commercial enter- 
prises listed in Annex I to this note and 
generally to “ensure assumption of the con- 
trol of the economy by Ghanaians Within 
the shortest possible time”. Besides this 
the Commission is charged with the- crea- 
tion of “an effective institution providing 
technical and financial assistance, as well 
as a general advisory service to Ghanaian 
businessmen” and will also be responsible 
for examining and reporting to the Gov- 
ernment on questions concerning commer- 
ce or industry affecting Ghanaian busi— 
ness.16

1 

The other is the Investment Policy Imple- 
mentation Committee set up under the 
Investment Policy Decree. Its task is to 
implement the provisions of that Decree 17 
and in this task it will be assisted by busi- 
ness inspectors who will have p0v‘ver to in- 
spect any premises which they reasonably 

6._ Ibid., Article 5. 
7. Ibid., Article 6 (1). 
8. Ibid., Article 6 (2). 
9. Ibid., Article 7. 
10. Ibid., Article 8. 
11. Ibid., Article 9. 

‘ 12. Ibid., Article 10. 
13. .Ibid., Articles 12, 11 (1), 14. 
14. Ibid., Articles 11 (2), 14 (1). 
15. Ibid., Article 13. 
16. N.R.C.D. 330, Articles 1 and 3.

i 

17. 'N.R;C.D. 329, Article 15. 
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suspect are being used for any purpose 
under the Decree.18 
One of the moct important aspects of this 
Committee’s functions is the following: 
where in accordance with the provisions of 
that Decree any part of the capital of any 
existing enterprise is required to be sold to 
Ghanaians the capital to be sold will be 
deemed to vest in the Committee, its value 
will be determined by the Committee and 
any subsequent sale will be carried out by 
the Committee. 
The Committee is also required to provide 
every assistance, including financial assist- 
ance to private ‘Ghanaians required to hold 
capital under the Decree.19 
One final "aspect of implementation of the 
new investment policy — aliens operating 
enterprises affected by the Decree must 
start training schemes, for their Ghanaian 
employees in order “to equip them With all 
the skills required for the operation of the 
enterprise and for the assumption of super- 
visory and managerial positions in the 

ELIZABETH A. BRAUW—HAY 

enterprisé.” 20 

Governmerzt attitude t'o foreign investment 
Notwithstanding the above, the Ghanaian 
Government is keen to attract fOreign in- 
vestors to its country. In July 1975,, the 
Head of State, Colonel Acheampong, a5e 

sured foreign investors that they would 
‘always be welcome in Ghana and at the 
same time announced a number of-‘invest- 
meat incentives which would be available 
to Potential investors —_ among qthe‘rs 'a 

five year exemption from company regis- 
tration duty, stamp duty and‘ property tax, 
and a ten year exemption from import duty 
and customs duty on certain essential com- 
modities. .

. 

The Investment Policy Decree also con— 
tains a specific assurance that. foreign in- 
vestors will be allowed to repatriate capital 
Profits and dividends, subject, however” to 
any restriction which may be imposed to 
safeguard the external payments position 
of Ghana.21 

‘ 
‘

I 

Annex I 

FULL GHANAIAN OWNERSHIP 
A. C ammercz‘al Project: ' ' 

1. Overseas business representation 10. Lighterage services ~ 

2. Operation of ’taxi‘s'ezvice 11». Commercial transportation by land. 
3. The sale under hire-purchase contract 

of motor vehicles including taxis or 
vehicles intended to be used in the 
operation of taxi servie. 
Produce brokerage V 

5. Advertising agencies and public re- 

lations business 
:6. All aspects of pool betting business 

and? lotteries 
7. Retail trade (except by or Within a 

departmental store) 
8. Estate agency 
9. Travel agency

I 
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B. Indmm'al Projects (Imizzd‘z'ng'Serw'ce 

Industriex) 

1. Bakery 
2 ‘ Printing of 'books and stationery (in- 

cluding publishing) 

18. 
19. 
20. 
21. 

Ibid., Article 24. 
Ibid., Article 19. 
Ibid., Article 18. 
Ibid., Article 37. 
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3.‘ Operation of beauty saloons 6. Textile screen: hand printing (includ- 
4. Manufiacture of cement blocks for ing tie and dye) 

"sale u - 7. Tyre retpeading » 

_5. Ordinary manufacture/tailoring of 8. Manufacture of suitcases, briefcases, 
garments such as jbromi, shirts, blous- portfoliosi handbags, shopping bags, ' 

es, ladies dresses, children’s wear. purses, wallets. 

Annex II 
GHANAIANS AND FOREIGNERS 
A. Commercial Project: 
1. Departmental stores and supermarkets 5. Manufacture of gonfectionery 

beihg enterprises exempted adminis- 6. Slaugthering of animals for human 
tratively or by executive instrument consumption and the storage, pro- em the provisions of section 11 of cessing and distribution of meat. 
the Ghanaian Business (Promotion) 7. Operation of cinemas 
Act, 1970 (Act 334) or exempted 8. Motor workshops 
under this Decree from the minimum 9. Beer brewing 
requirements of capital or turnover 10. Manufacture of pharmaceuticals, cos- 
presczibed by section 1 or the mini- metics and perfumery. 
muvhariaian participation required 11, sawmifling 
by 56cm“ 5 Of this Decree- 12. Manufacture of insecticides, pesticidés 

2. Distribution agencies for machines and fungicides ' 

and teChnical equiPment~ 13. Assembly of motor vehicles and cycles 
3. 

' 

DisFribution and servicing of motor 14. Manufacture of cement 
vehlcles and tractnors', and .spare parts 15. Manufacture of matches 
theteOf or Other Slmllat ObJeCtS' 16 Manufacture of lastic metal. and 

4. Wholesale distribution ' 

. 
P ’ -‘ 

. . paper contalners 
5' SITIPBmg. 

, 17. Manufacture of paihts, varnishes or 
6. D1str1but10n of petroleum products 

that similar rod Cts and lubricants . 

0 P u '.
. 

7. Casinos 18. Manufacture of Packagmg matenals 
. . . 19. Manufacture of wire, nails, washers, 8. Cleatmg and forwardmg agencxes. . . . 

bolts, nuts, nvets and other snmlar 
articles. 

B. Indmtrz'al Project; (Including Service 20, Paper conversion 
Industriex) 21. Assembly of household electrical 

1. Laundry and dry cleaning - equipment and appliances. 
2. Charcoal manufacture (other than ac- 22. Manufacture of jewellery and related 

Vtivated charc'oal)» articles 

3. Manufacture of furniture (including 23. Textiles: 
, 

t. 

' knock-dQWn furniture for export). (a) Knitting (including manufacture 
4. Terrazzo work of garments therefrom); 
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24. 
25. 
26. 
27. 

28-. 

29. 
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(17) Weaving, embroidery and knit- 
ting (with or Without manufacture of 
garment 5th'erefrom)’; 
(c) Textile complex (Le. a combina- 
tion of any two or more of spinning, 
bleaching, dyeing, weaving, printing). 
Manufactur’e‘ of can‘dles 
Fish processing 
Manufacture of footwear 
Blending and bottling of alcoholic 
drinks

_ 

Manufacture of plastic products 
Estate development (including build: 
ing contracting work). 

50. 

31., 
'32. 

53. 
34; 
35. 
36.. 

ELIZABETH A. DE BRAUW—HAY 

Manufacture of ball point pens, lead 
pencils and coloured pencils. 
Manufacture of mosquito coils 
Manufacture of gramophone records 
Manufacture of chalk and Writing ink 
Manufacture 6f rubber Products 
Manufacture of tobacco; 
Manufacture of biscuits. 

Agricultural Project! 

1.. Fish and shrimp trawling 
2. Poultry farming. 
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ELIZABETH A. DE BRAUW-HAY *: 

THE GHANA BUDGET 1975-1976 
The Budget proposals for the 1975-1976 I. TAX CHANGES 
fiscal year, which were presented on July 
15, 1975 by Colonel J. K. Acheampong, 
Head of State and Chairman of the Na- 
tional Redemption Council, are geared 
largely to combatting the inflation which 

, Ghana, like many other countries, is at 
present expefiencing. Fiscal measures will 
play an important part in this fight against 
inflation and the most significant of the 
tax changes and innovations which have 
been Vprdposed are outlined below.
\ 

A. Direct Taxex 

1. Permmzl income tax 
The rates of personal income tax have been 
raised so that persons whose income ex- 
ceeds $3,600 1 per annum will now be 
liable to higher rates of tax. The follow- 
ing table shows both the old and new 
tax rates: 

Chargeable income previous new 
rate rate 

For every cedi of the first Q) 500 Nil Nil 
For every cedi of the next ¢ 240 5 5 

For every cedi of the next Q) 480 71/2 71/2 

For every cedi of the next ¢ 480 10 10 
For every cedi of the next Q) 960 121/2 121/2 

For every cedi of the next £3 960 15 15 
For every cedi of the next ¢ 960 20 25 
F0]; every cedi of the next (8 1,200 25 35 
For every cedi of the next {3 2,400 ' 35 45 
For every cedi of the next £3 2,400 45 60 
For ’every cedi of the next ¢ 4,020 .60 70 
For every cedi of the next $ 14,400 70 75 

* LLB. Senior associate at the International Bu- 
reau of Fiscal Documentation, , 

1. It will be seen, however, that thefe is a dis- 
In order to encourage Ghanaians to buy 
shares in foreign companies which, under 
the new Investment Policy Decree (No. 
529 of 1975), are obliged to offer equity 
participation to Ghanaians before the end 
of 1975, the government has decided that 
the after tax profits of companies declared 

crepancy between this amount and the amount 
shown in the new table of rates as being the 
level at which higher rates of tax will be pay- 
able. According to the table it would appear that 
only incomes in excess of Q3 4380 will be sub- 
j ect to the higher rates of tax. 
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‘as dividends will be free of income tax and 
will not be included in an individual’s 
total income for tax purposes. It is not, 
however, clear from the Budget whether 
this exemption also applies to companies. 

2. Company income tax 
The rates of company income tax have 
been raised in all cases except that of agri- 
cultugal entgrprises. As an incentive fer the 
Operation Feed Yourself and Operation 
Feed Your Industry programmes compa- 
nies engaged in agriculture for food or for 

ELIZABETH 4. DE BRAUW-HAY . 

industrial raw materials will continue to 
pay tax on their profits at the rate of 50‘ 
per cent after the statutory fivery‘ear ex- 
emption period. The rate of tax on‘ com- 
mercial companies, however, has been rais- 
ed from 55 per cent to 65 percent and on 
industrial companies from 50' per cent to 
55 per cent. Company income tax rates on 
companies Wholly owned by Ghanaidns’ 
whose annual turnover does not exceed ¢ 200,000 will also be changed. The fol~ 
10wing table shows both the old and new 
rates of tax applicable to such companies.

‘ 

Chargeable income Previous rate New rate 
often: of tax 

P P 
For every cedi in respect of the firstfl 5,000 of the chargeable 
income of such company - 30 35 

For every cedi in respect of the néxt (2) 5,000 of the chargeable 
income of such company 35‘ 45 

For every cedi in respect of the next ,0) 10,000 of the charge- 
able income of such company 45 50‘ 

For every-cedi in excess of £3 20,000 of the chargeable income 
of such company, where the; company .is licensed under the

_ 

Customs and Excise Decree, 1972 (N.R.C.D. 114) 50 55 

For every cedi in excess of Q) 20,000 of the. chargeable income 
of such company where the company is not licensed under the 
Customs and Excise Decree, 1972 (N.R.C.D. 114) 55 6'5

1 
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B. Indirect £4e 
1. Czar-tom: duty and custom: levy 
The customs duty has been raised by be- 
twéen 10 and 30 per cent on a small num- 
ber of goods e.g. Passenger cars and certain 
electrical goods such as radios and refriger- 
ators. Increases in the import licence levy 
have been almost universal, however; the 
increases generally range between 5 and 30 
per cent but in a few cases are considerably 
higher. 

2. Excise datie: 
Excise duties have been increased on a~ 
large number of goods, e.g. cigarettes, cos- 
metics, certain electrical goods, clothing 
and petroleum products. The majority of 
the increases are in the region of 5 to 10 
per cent, butVsince the government felt that 
the consuming public should be made to 
b‘ear the full effect of the upsurge in oil 
‘prices the increases in the rates of excise 
duty on petrol have been considerable. 
The special tax on beer has also more than 
doubled. 

3. Stamp duty 
The ratesof stamp duty have in almost all 
cases been at least doubled. 

II. NEW TAXES 
1. Gift tax 
The Budget Proposes the introduction of a 
gifttax on certain classes of gifts (except 
those acquired by inheritance) Whose value 
exceeds $2,000. As far as this (82,000 
exemption limit is concerned, however, it 

should be Pointed out that the value of all 
gifts which an individual receives in any 
One Period of five consecutive assessment 
years will be aggregated for purposes of 
the tax and if the total value thereof ex- 
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ceeds $2,000 then tax will be imposed 
accordingly. 
The classes of gifts which will be subject 
to the tax are as follows: 

(21) buildings; 

(b) securities-stocks, bonds, shares, etc; 

(c) land; 

((1) cash. 

The tax will in all cases by payable by the 
recipient and will be charged at the follow- 
ing rates: 

Value of gift Tax Rate 

¢ 2,001 — ¢ 4,000 5 % 
(3 4,001 — $10,000 71/270 
¢ 10,001 — $20,000 10 % 
fl 20,001 — ¢ 50,000 121/270 
Exceeding ¢ 50,000 15 % 
There are, however, a number of exemp- 
tions from the tax; these are: 
2.. gifts of property, etc. given by one 

spouse to the other and by parents to 
‘ 

children and vice versa; 
b. gifts given for charitable purposes; 
c. gifts given to religious bodies, provided 

that they are used for public benefit; 
d. gifts given for educational purposes. 

2’. Capital gain: tax 
This is not strictly speaking a. new tax but 
rather the reintroduction of a previously 
existing tax. 
The tax will be charged on profits from 
the sale of chargeable assets, chargeable 
assets being defined as:‘ 

(21) buildings of a permanent or tempo- 
rary nature; 

(b) business and business assets, including 
goodwill; 
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(c), ,land; . b) 
(d) any right or interest in, to or over any, 

stocks and shares. 

The rates of tax Vere according to the 
length of time the asset in question has 
been held before realisation. Where reali- d) 
sat-ion of the chargeable asset in question _ 

occurs: 

more than 5 years *but less than 
10 years after its vuis’itionv tax‘ 
will be charged at

‘ 

c) more than 10 years but less than 
15 years after its acquisition tax 
will be charged at 
more than 15 years but less than 
20 years aftet‘its acquisition tax 
will be charged at 

21) Within '5 years of its acquisition e) more than 20 years after its ac~ 
tax will be charged at 55% 
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quisition fax will be charged at 

45% 

35% - 

25% 

15% 
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DOCUMENTS ' *’ é * 

OSTERREICH 
Mehrwertsteuer: Leistungen ausléindischer Unternehmer * 

Mit Verordnung des Bundesministers ffir 
Finanzen vom 11. Dezember 1974, BGBI. 
Nr. 800,1 wurde mit- Wirkung ab 1. Jim— 
ner 1975 eine Regelung getroffen, wonach 
Leistuhgen ausléindischer 'Unternehmer im 
Inland unter bestimrnten Voraussetzungen 
unecht von der Umsatzsteuer befreit sind 
‘und bei Werklieferungen die eingeffihrten 
Bestandteile des herzustellenden Werkes 
als ffir den inlfindischen Leistungsempfin- 
get eingefiihrt geltengDurch diese Nicht- 
besteuerung gewisser Leistungen auslfindi- 
scher Untemehmer und d‘urch die Ubertra- 
gung des Rechtes auf Vorsteuerabzug fiir 

die eingeffihrten Bestandteile an den in~ 

lindischen Leistungsempfiinger tritt v0]: 211- 
lem eine Verwaltungsvereinfachung ein, da 
sie die Erfassung zahlreicher auslfindischer 
Untemehmer entbehrlich macht und fiber- 
dies in diesen Fillen eine Haftung der rin- 
lindischen Leistungsempfinger gemiiss § 
25' Abs. 4 UStG 1972 12 nicht entstehen 
I'aisst. Im Hinblick darauf, dass die Um- 
satzsteuer wegen des dem inléindischen 
Leistungsempféinger grundsitzlich zusteh- 
enden Rechtes auf den Vorsteuembzug le— 
diglich einen dutchlaufenden Posten dar- 
stell-t, kann dutch die Regelung weder ein 
Steuerausfall eintreten noch eine Wettbe- 
werbsverzerrung zwischen in- und ausIéin- 
dischen Unt'ernehmem gegeben sein. 
Zur Herbeiffihrung einer einheitlichen 
Verwaltungsiibung bei Auslegung der ge- 
genstiindliéhen Verordnung wird eréffnet: 
1. Die Steuerbefreiung geméiss § 1 der 
Verordnung ist mit dem Verlust des Rech- 
tes auf Vorsteueraqg verbunden. Der aus- 
léindische Unternehmer muss jedoch Von 
der Mb'gh'chkeit der Steuerbefreiung keinen 
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Gebrauch machen. Werden an den leisten- 
den auslfindischen Unternehmer im Inland 
Lieferungen Oder sonstige Leistungen aus- 
geffihrt und will er die ihm fiir diese Vor- 
leistungen in einer Rechnung gesondert 
ausgewiesenen Steuerbetrige als Vorsteuer 
geltend machen, so steht es ihm frei, fiir 

seine Leistung auf die Steuerbefreiung ge- 
méss § 1 der Verordnung z’u verzichten 
und dem inléindischen Leistungsempffinger 
eine Rechnung mit gesondertem Steueraus- 
weis 11 UStG 1972) auszustellen. 
2. Die Regelung gemiss § 2 der Verord- 
nung gewéihrleistet, dass bei Werklieferun- 
gen (§ 3 Abs. 4 UStG 1972) dutch einen 
im § 1- der Verordnung genannten ausléin- 
dischen Unternehmer der inlfindische Leis- 
tungsempféinger bei Zutreffen der fibrigen 
Voraussetzungen des § 12 UStG 1972 hin- 
sichtlich der fiir die eingefiihrten Bestand- 
teile des herzustellenden Werkes entrichte- 
ten Einfuhrumsatzsteuer zum Vorsteuerab- 
zug berechtigt ist, da die eingefiihrten Ge- 
genstiinde in diesem Falle 2115 i111 Ausland 
geliefe'rt und fiir das Unternehmen des in- 
lfindischen Leistungsempffingers eingefiihr-t 
gelten. Voraussetzung daffir ist jedoch, 
dass der‘ausléndische Unternehmer fiber 
diese Bestandteile eine gesonder-te Rech- 
nung erteilt, in der keine UmsatZSteuer aus— 
gewiesen ist, und dass die Einfuhrumsatz- 
steuer vom Leistungsempféinger oder fiir 

dessen Rechnung entrichtet wurde. 

* Erl. rd. BM. f, Fin. vom 21. April 1975, Z. 
251.555-IV/9/75, Amtsblatt der Osten-eichischen 
Finanzverwaltun'g 4. Juni 1975 
1. AGFV NI. 21/1975. 
2. AGFV Nr. 188/1972. 
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Ob der ausléindische Unternehmer die Steu- 
erfreiheit gemass § 1 der Verordnung in 
Anspruch nimmt Oder nicht, hat auf die 
Berechtigfing des inléindischen Leistungsé 
empfingers zum Vorsteueraqg hinsicht— 
lich d'er nach Massgabe des’ § 2 der'Verord- 
mung efggeffihr‘ten Bestandte'i‘le keinen Ein- 
fluss. Weist daher der ausléindische Unter- 
nehmer ffir seine im Inland erbrachte Lei- 
stung in der Rechnung die Urnsatzsteuer 
gesondert aus (z.B. fiir die Montageleistung 
und fiir die im eigenen Namen und fiir 

eigene Rechnu‘ng im Inland beschafften 
Hauptstoffe, Zutateri Oder sonstigen Ne- 
bensachen), so steht dem ‘inliindischen Lei- 
stungsempffinger ‘bei Zutrefvfen der fibrigen 
Voralissetzungen des § 12 UStG 1972 me- 
ben dem Vorsteuerabzug ffir die fiktiv ffir 
sein Unternehmen eingefiihr-ten Bestand— 
teile (§ 2 der Verordnung) auch der’ V0:- 
steuerabzug ffir‘ die vom ausléindischen Un- 
temehmer in‘ der Rechnung fiber die im 
Infand erbrachte Leistung — welche die 
eingeffihrten Bestandteile des hergestellten 
Werkes nicht mit umfasst ——— ausgewiesene 
Umsatzsteuer zu. 
3. Die Verordnung ist auf steuerbare Lie— 
ferungen und sonstige Leistungen anzu- 
wenden, die nach dem 31. Dezember 1974 
bewirkt werden (§ 4 der Verordnung). 
Wurde eine Werklieferung erst mach die- 
sem Stichtag ausgefiihrt oder eine v01: die- 
sem ZeitPunkt begonnene Leistung erst 

nach diesem Stichtag abgeschlossen, so 
steht dem inléndischen Leistungsempfiinger 
ffir die nach Massgabe des § 2 der Ver- 
ordnung fiit sein Untegnehmen eingefiihr- 
ten Gegenstéinde bei Exfiillung der fibrigen 
Voraussetzungen des § 12 UStG 1972 das 
Recht des Vorsteuerabzuges hinsichtlich 
der Einfuhrumsatzsteuer auch damn zu, 
wenn die Gegenstiinde bereits vor dem 1. 

firmer 1975 in das Inland eingefiihrt wur- 
‘den bzw. die Einfuhrumsatzsteuer fiir diese 
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Gegenstfinde bereits vor' dies'em Zeitpunkt 
entrichtet worden ist. 
Wurde fiir v01: dem 1. Jinner 1975‘ eiflge- 
fiihrte Bestandteile eines herzustelleriden 
Werkes, dessen Fettigstellung erst nach 
dem 31. Dezember 1974 erfolgt, die ent- 
richtete Einfuhrumsatzsteuer vomr auslfindi- 
schen Untemehmer geltend gemacht (z.B. 
auf Grund .eines‘ Ersatzbeleges) und"sol‘l 
dieser Vorsteuerabzug im Hinblick auf die 
unechte Befreiung mach § 1 der Verord- ' 

nung nicht verlorengehen, so steht es dem 
ausléndischen Unternehmer freiv, dutch ge- 
sonderte Ausweisung der Steuer von‘ der

' 

Steuerbefreiung keinen Ge-brauch Zu ma— 
chen. ' 

- 
' -' 

Nach ho. Ansicht bestehen auch keirie 

Bedenken, wenn in einem solchen'Fa'll'e ffix 
den Teil der ingefiihrten- Bestandteile‘ des 
herzustellendcn Werkes, 'fiir den der aus: 
lindische Un-temehmer vor dem 1. Jinner 
1975 den Abzug der Einfuhfumsatzsteuer - 

als Vorsteuer geltend gemacht hat, in due": 
gesonderten Rechnung die Steuer an den 
inléindischen Leistungsempféinger ausgewie— 
sen und im fibrigen ffir die Leistung die 
Steuerbefreiung gemiiss § 1 der Verord- 
nung in Anspruch genommen Wird. Fiir 

die nach dem 31. Dezember 1974 einge- 
ffihrten 'Bestandteile kann der Vorsteuer— 
abzug unter den im § 2 der Verordnung 
geregelten Voraussetzungen vom inléndi- 
schen Leistungsempfiinger geltend gemacht 
werden. 
4. Werklieferungen, die vor dem.1. jin- 
ner 1975 ‘bewirkt wurden, sind steueri 
pflichtig. Die in das Inland eingeffihrten 
Bestandteile, die bei der Herstellung ~des 
Werkes verwendet wurden, gelten als ffir 
das Unternehmen des ausléindischen Werk- 
lieferers eingefiihrt. Der Abzug der Ein- 
fuhrumsatzsteuer fiir d-ie eingefiihrten Ge- 
genstéinde steht daher bei Zutreffen der 
fibrigen VoraussetZungen des‘ § 12 UStG. 
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1972 grundséitzlich nut dem ausléindischen 
Werklieferer zu. 
Wurde’ .eine Werklieferung v01: dem 1. 

Jinncr 1975 bewirkt und hat der inléindi- 
sche. Leistungsempfiinger ffir die einge- 
ffihrten Geggnstéinde die Einfuhrumsatz- 
steuer als Vogsteuer abgezogen (z.B. weil 
keine Werklieferung angenommen wurde 
ode: ‘beziiglich der Verrechnung mit dem 
ausléindischen Unternehmer keine Einigung 
er'zielt werden konnte), so bestehen 
zwe‘cks Vermeidung unbilliger Hirten und 
"administrative: Schwierigkeiten bei Zutref— 
fen der Voraussetzungen des § 2 dc: Ver- 
ordnung keine Be‘denken, wenn Von einer' 
Berichtig’ung des Voxsteuerabzuges hin- 
sichtlich dex: entrichteten Einfuhrumsatz- 
stéuer being Leistungsempféinger und'von 
der’ nachtréiglichen Versteuerung der aus 
dem Ausland eingeffihrten Bestandteile 
dutch den ausléindischen Werklieferer Ab- 
stand genommen wird. Voraussetzung da- 
fiir ist jedoch, dass der inléindische Lei- 
stungsempfiinger fiir die eingeffihrten Be- 
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standteilc die Einfuhrumsatzsteuer entrich- 
tet und der ausl'alndische Werklieferer fiber 1 

die eingeffihrten Bestandteile eine geson- 
derte Rechnung ohne Steuerausweis gelegt 
hat. 

V 
- 

‘

. 

Hat de’r ausléindische Untemehmer jedoch 
fiir di‘e eingeffihrten Bestandteile eine 
Rechnung mit gesondertem Steuerausweis 
ausgestellt, so mfissen die eingeffihrten Be- 
standteile als ffir sein Untemehmen einge- 
fiihrt behandelt werden. Nut der ausléindi- 
sche Werklieferer ist in einem solchen. 
Falle z‘um Abzug der Einfuhrumsatzsteuer 
als Vorsteuer berechtigt. Bin allenfalls vor- 
genommener Vorsteueraqg dutch den in— 
landischen Leistungsempféinger mfisste be— 
richtigt werden. Eine nachtréigliche Berichv 
tigung der Rechnung dutch den auslindi- 
schen Werklieferer dahingehend, dass er 
ffir die‘ eingeffihrten Bestandteile keine 
Steuer ausweist, um dem Leistungsempféin- 
get den zu Unrecht in Anspruch genomme- 
nen Vorsteuerabzug zu erhalten, ist nicht 
zuléissig. 
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BELGIQUE 
- Etabli‘sse’ment stable: commentaire de l’administration (II) 9" 

Installation: de .rtoaéage - dépo‘t: de mar- 
chandz'm 
5/223 Par installations de stockage et 

dépéts, on vise l’entrepét, le magasin, 1e 

hangar, 1e lieu de déchargement ‘etc., dont 
l’entreprise étrangére a. la disposition con- 
tinue et exclusive, 5 titre onéreux ou gra- 
tuit, par prOpriété, locations on autre con- 
vention. De telles installations sont en prin- 
cipe considérées comme des établissements 
stables si eIIes continuent en fait,‘ sinon en 
droit, é appartenir 2‘1 l’entreprise étrangére 
ct si elles sont soumises £1 des régles de ges- 
tion on de garantie telles qu’il en résulte 
que l’entreprise y exerce une partie de ses 
activités (voir définition générale, section 

1). C’est notamment 1e cas: . 

a) si l’entreprise dispose de fagon continue 
d’un lieu 01‘1 elle entreprose des marchan- 
dises; 

b) si l’entreprise dispose d’un stock de 
marchandises gété par un préposé ou un 
agent et sur lequel celui-ci vpréléve ppur 
expédier‘les marchandises qui sont com- 
mandées directement au siége étranger et 
sont facturées par ce demier; en pareil cas, 
16 stock est géré pour le compte et au nom 
de I’entteprise étrangére. 

5/224 On ne vise cependant pas ici 

l’opération juridique du dépét. Dés‘ lots 
n’est pas considérée comme Possédant un 
établissement stable l’entreprise éttangére: 
a) qui constitue en Bgelgique ‘un dépét au 
sens j‘uridique du terme, c.-5.-d. qui. confie 
ses produits 2‘1 un tiers établi yen Belgique 
aux fins de les garder, les manutentionner 
‘et les expédier suivant ses directives £1 ses 

clients; c’est notamrnent 16 cats des commis- 
sionnaires en douane; 
'b) qui confie ses produits 2‘1 un commis- 

Bulletin Vol. XXIX, December/décembr‘e no.'12, 1975 

sionnaire belge en vue'de les livrer aux 
clients belges aprés les avoir venduS; 
Hots 1e cas de fraude, on me retiendra pas 
l’existence d’un établissement stable lors- » 

qu’une entreprise étrangéte —— sans dispo- 
ser elle-m‘éme en Belgique' d’un magasin‘ ou 
d’un autrc installation servant au dépét de‘ 
ses marchandises — cxpédie celle‘s-ci en 
consignation (en vue de la vente) 5. un in—

‘ 

dustriel, un commergant, un courtier,‘ un 
commissionnairé ou an autre agent vrai- 
ment autonome, qui entrepose ces matchm- 
dises dans ses propres magasins pour comp- / 

te de l’entreprise étr‘angére et qui, au fur et 
5. mesur‘e de ses besoins propres ou de ceux 
fie sa clientéle, préléve sur ce stock, effec- 
tue les livraisons et facture en son nom aux 
clients, l’entreprise étrangére lui factur’ant 

.périodiquement les marchandise ainsi pré— 
levées. 
Il n’y a pas non plus, dans les cas précités, 
d’établissement belge au sens de l’art. 140, 
§ 5, C.I.R. 

' ' 

5/225 La. Plupart des conventions Pré— 
voient aussi qu’il n’y 21 13215 d’établissement 
stable lorsque des marchandises apparte— 
nant é l’entreprise sont entreposées aux seu- 
les fins de stockage, d’exposition 'ou de Ii”- 

vraison ou lorsqu’il ‘est fait usage d’installa- 
tions aux seules fins de stockage, d’exposi- 
tion_ on de livraison de marchandis‘es appar- 
tenant 2‘1 l’entreprise. Cette exception est 

commentée dans la section 3. 

Biem immobilier; 
5/226 En vertu des conventions, les re- 
venus des biens immobiliers d’une entre- 

* Bulletin desl contributions, janvier 1975 -(ex- 
trait). La premiére pértie a été‘publiée dans le 
Bulletin no. 11 (novembre 1975) p. 460. 
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prise sont imposables {Tans I’Etat 01‘1 ccs 
biehs sont situés; la dévolution du Pouvoir 
d’imposition est donc indépendante du fait 
que Ies biens ifnmo‘biliers constituent on 
non des établissements stables au sens des 
conventions (voir chap. 6). Par ailleurs, un 
‘bién immobilier dams lequel une entreprise 
exerce une partie‘ de ses activités constitue 
par Excellence un établissement stable at 
tombe'le plus'souvent dans l’une des caté- 
g'oriés d’établissements dont il est question 
aux 5/202 5 5/207. 

L‘ex-istence on non d’un établissement 
sktable' peut présenter de l’intérét dans la 
mesure ox‘1 les conventions contiennent cer— 
taine§ régles pour la détegminafion du mon- 
tan‘t des revenus é dttribuer 21 um établisse- 
ment stable, notamment pour la déduct-ion 
deé frais de direction et d’administratibh 
générales (voir chap. 7). En ce qui con— 
cerne les mesures de non-discrimination fi- 

gurant dans les conventions en faveur des 
sociétés étrangéres (limitation du taux de 
l’I.N.R./Soc.); voir chap. 24.

' 

Tgrm'z'm agricole: 
5/227 Les principes généraux mention- 
nés au 5/226 sont applicables en I’espéce. 
On- notera cependant que, dans la conv. 
avec la Sue‘a’e, art. 5, § 2, f, un lieu d’ex- 
ploitation foresfiéi-e ou agricole est expres- 

r sément mentionné comme un établissement 
stable.‘ . 

_

‘ 

A geme; d9 hog/age: at entrepriye: de imm- 
portk

_ 

5/228 En l’espéce, sont notamment 
considérées comme ayant un établissement 
stable en Belgiquez. 

‘—~. des agences de voyages étrangéres ayant 
en Belgique un bureafi qui'facil'ite Ie 
_s‘éjour des touristes étrangers 'et organise 
les, voyages ; — une société frangczire exploitant 'la ligne 

d’autobus‘Iille-La Panne et ayant un 
bureau de location (vente de billets) 
au littoral belge (Gand, 27.5.1964, So- 
ciété de contréle et d’expl‘oitatfon de 
transports auxiliaires, B411, page 
1.811); 

—— une société étrangére de chemins de fer 
qui vend en Belgique des coupons, des 

_ 

carnets d’abonnements et des billets c-ir- 
, culaires pour des voyages sur le réseau 
ferré de cette société. 

Par centre, la société allemqnde qui, sans 
avoir de bureau dans Ie pays, exploite des 
restaurants dans des trains circulant sur 1e 
territoire beige, n’est pas Considérée comme 
ayant un établissement stable. 
On notera que, par dérogation, au droit 
commun (-Com. I.R., 140/22), 1e fait qu’un‘ 
transporteur étranger a fait agréer un repré- 
sentarit responsable pour garantir au besoin 
1e recouvrement des impéts et amendes 
dont i1 serait redevable ne suffit pas en luf- 
méme Pour considérer qu’il existe un éta- 
blissement stable. ‘ 

5/229 Les conventions prévoient un ré- 
gime spécial pour les entreprises de naviga- 
tion maritime et aérienne; ce régime est 
étendu dans' quelques con'vent-ions aux en- 
trepris'es de navigation intéfieure' et mérne 
aux exploitations ferroviaires (Allemagne). 
Voir chap. 8. 

Amocz'éy day société: ale peryohnex 
5/230 Voir chap. 7. 

Axsocizztiom en participation, amorz'atz‘om 
momentaméex ezf autrej auocz‘atz'om malo- 
gzte: ‘ 

5/231 Des dispositions expresses con- 
cemant les associés des sociétés civiles et 
des associations non dotées de la personna- 
lité juridique figurent dans la conv. avec la 
France, art. 4, § 2, Voirr chap. 7. 
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5/252 Mé‘me en l’absence de disposi- 
tions particuliéres 2‘1 ce sujet, une entreprise 
étrangére, qui exerce son activité en Belgi- 
que dans une association en participation, 
une assocmtion momentanée ou toute autre 
association non dotée de la personnalité ju- 
ridique, doit étre considérée comme ayant 
un établissement stable si l’association a 
elle-méme un tel établissement dans le pays. 
Cet établissement peut exister au siége de 
l’association — siége qui, en l’absence -de 
per‘sonnalité juridique, doit étre conside’ré 
comme appartenant directement aux mem- 
bresude l’association —‘ on em une autre in- 
stallation d’affaires constituant au sens (1-6 

13. convention en cause ur1_ établissement sta- 
ble.

_ 

En pratique, on rencontre parfois, entre 
une entreprise belge et une entreprise étran— 
gére, une association en vertu de laquelle . 

Chaque entreprise répond des activités de 
l’association éur le territoire de l’Etat 01‘1 

elle est établie et suivant laquelle les béné- 
fices totaux — ou les pertes — résultan-t 
de_s activités sont partagés entre les deux 
entreprises.‘ En pareil cas, l’entreprise étran- 
gére Posséde :un établissement stable en 
Belgique, so-it au siége belge de l’associd— 
tion s’il existe un tel siége distinct, soit au 
siege de l’entreprise ‘belge (voir, par ana- 
logie, Cass. 18.1.1957, cité au' 140/22, 
Com.I.'R.). 
On dpit considérer qu’il existe une associa- 
tion momentanée ou une asspciation en par; 
ticipation lorsque des activités sont exercées 
dans le pays sous 1e couvert d’un contrat 
dit de courtage ou de commission, s’il est 

établi qu’en fait les activités industrielles 
ou commerciales sont réparties ‘entre les 

deux entreprises, Iesquelles se partagent les 
bénéf-ices et généralement aussi les pettes 
suivant une certaine proportion. 

DOCUMENTS 

5/233 En l’espéce, il a été décidé ce 
qui su-it: 
—— dans le cas 'd’une s.a. de droit néerlam 

dais, qui avait conclu avec une s.a. belge 
une convention en vertu de laquelle la 
société ‘belge était désignée comme-veu— 
deur du matériel fabriqué par la société 
néerlandaise et par laquelle cette der- 
niére participait ’21 tous les résultats de 
la vente en Belgique, y compris les ‘opé- 
rations déf—icitaires, il a été jugé que c'es 
sociétés avaient créé une association eh 
participation dont le' siége en Be‘lgiciue 
constituait un 'établissement stable de la 
société néerlandaise (au sens de Part. 4',

‘ 

§ 3, de la convention bel'go-néerlandai- 
se de 1933 actuellement abrogée — 
Bruxelles 17.1.1963, s.a. de .droit néer- 
landais «Fabriek van Electrische Appa- 
raten», précédemment F. Hazemeyer et 
Co, 11.8.]. XVI, 11° 1319); 

—— une société belge, qui a conclu avec une‘ 
société étrangére une association mo- 
mentanée ou une association en. par-

’ 

'ticipat'ion, a un établissement stable au 
siége de l’association é l’étranger et 2‘1 

l’endroit 01‘1 sont situées les installations 
servant é l’exercice des activités. 

SECTION 3 

Ca: ne’gatz'f: 

Géne'mlz'té: 

5/301 Les conVentions énumérent 168‘ 
ms dans lesquels, non-obstant 1a définition 
générale (section 1) on me considére pas 
qu’il y a établissement stable parce que Ten- 
treprise exerce exclusivement dan‘s l’vinstal; 

lation en cause des activités de caractére 
strictement limité.'Il s’agit‘ d’installations 
d’affaires dont les activités consistent 5. 

foumir 5L I’entreprise—mére étrangére cer- 

tains services qui précédent de trop loin 1a 
réalisation effective des bénéfices ‘par cette 
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entreprise-mére pour qu’on puisse leur at- 
tribuerra‘l juste titre des bénéfices. Cette dé- 
rogation ne s’applique que si les installa- 
tions satisfont complétement aux conditions 
requlses. 
A ce sujet, la conv. avec la France, art. 4, 

§ 5, Zéme alinéa, dispose que lorsqu’il est 
constaté qu’une méme entreprise se livre £1 

différentes activités de I’espéce, les autori- 
tés compétentes des Etats contractants se 
concertent pour déterminer si cette situa- 
tion 116 caractérise pas l’existence d’un éta- 
blissement stable de l’entreprise. 
En vertu de la conv. avec les Emu-Unix, on 
considére aussi qu’il n’y a pas de d’établis- 
se‘ment stable lorsqu’une installation d’af- 

faires se livre 5. différentes activités, qui sa- 
tisfont chacune séparément aux conditions 
requises, Pour qu’on puisse admettre qu’il 
n’y a pas établissement stable. II résulte ce- 
pendant 'de l’art. 5 (4), conv., que; si un 
résident des Etats-Unis posséde en Belgi- 
que une installation fixe d’affaires et si (en 
dehors de cette installation) des marchan- 
rd‘ises sont transformées en Belgique, on Si 
des marchandises sont achetées en Belg-ique 
et ne sont pas transformées en dehors de la 
Belgique, ce résident a un établissement sta- 
ble en Belgique si tout ou partie de ces 
marchandises sont vendues par lui ou pour 
son compte aux fins d’uSage, de consom- 
mation on d’aliénation en Belgique. 
Les autres conventions ne contiennent pas 
de régles' précises en la matiére et ne Pré- 
voient pas non plus expressément Ia concer- 
ta‘tion. Néa‘nmoins, une telle concertation 
peut avoir lieu dans le cadre général de la 
procédure amiable qui est prévue dans les 
conventions (voir chap. 25); cec-i peut étre 
nécessaire lorsqu’il est établi p. ex. qu’une 
entreprise étrangére posséde en Belgique 
une installation d’affaires dans laquelle,‘ 

elle exerce différentes activités qui satisfont 
chacune séparément aux conditions requi- 
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ses mais qui ferment ensemble un cycle 
quasi complet d’opérations. En pareil .cas, 

le dossier doit étre soumis 2‘1 l’Administm- 
tion conformément aux directives tracées au 
5/03. 

5/302 011 notera que le fair, pour une 
entreprise étrangére, de faire agréer en Bel; 
gique un réprésentant responsable pour ga- 
rantir 1e recouvrement des impéts et taxes 
éventuellernent dus (p. ex., la T.V.A.), ne 
donne pas nais'sance par lzzi-méme 2‘1 un éta- 
stable. 

5/303 Une installation d’affaires, qui 
ne constitue pas suivant 1a présente section 
3 un établissement stable, doit néanmoins 
généralement étre considérée comme un 
établissementv beige au sens de Part. 140, § 
3, C.I.R., en sorte que les dispositions de 
la Iégislation interne qui se référent expres- 
sément é I’existence d’un établissement bel- 
ge (voir 5/04 et 5/05) restent intégrale- 
ment d’application, sauf si ceci est prohibé 
par une autre disposition de la convention 
en cause, 

Imtazllatiom aux fin: tie :touéage, d’expo- 
Iitz'on oz; d9 livmz'xon . 

5/304 Ne tombent sous cette disposi— 
tion que les installations dont l’entrepxise a 
la disposition exclusive en Propriété, en lo_— 
cation ou en vertu d'un autre arrangement 
et 

' 

qu’elle utilise exclmz'vement pour le 

stockage, I’exposition ou la livraison de 
marchandises Iui appart’enant personnelle- 
ment. Cependant, si ces installations sont 
utilisées comme lieu de' stockage pour les 
marchandises, d’une autre entreprise on Si 

elles sont mises 2‘1 la disposition d’un tiers 
par location on tout autre arrangement, 13. 

disposition négative n’cst pas applicable et 
le caractére d’établissement stable doit étre 
apprécié cas par cas conformément aux sec- 
tions 1 et 2 qui précédent. 
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' Marcbzmdz'm entrepayée: 411x fin: de Ito:— 
kage, d’expositz'on ou de lz'waz‘son 
5/305 Alors qu’au 5/304, on traite du 
local utilisé aux fins de stockage, d’exposi- 
tion on de livraison, on vise ici corrélat-ive— 
meqt l’entreposage méme de marchandises 
aux fins de stockage, d’exposition ou de li— 
vraison dans les locaux d’un tiers. Le seul 
fait que des marchandises soient entrgpo- 
sées 231 de telles fins ne donne pas naissance 
51 um établissement stable pour autant que 
ces marchandisés appartiennent é. l’entre- 

prise elle—méme. En fait, cette disposition 
confirme dans les grandes lignes la législa- 
tion interne relative '21 la notion d’établisse— 
ment beige; elle s’appl-ique aussi aux mar- 
chandises e11 consignation (voir 5/224). 

5/306 En vertu de quelques conven- 
tions, l’entreposage de Inarcharidises donne 
toutefois naissance a un établissement stable 
si 1e stock de marchandises est géré par un 
agent non autonome de I’entreptise et aux 
conditions mentionnées clans les conven- 
tions en cause. Voir section 4. 

Marc/947251232: entrepmée: aux fin; ole tram- 
formation 
5/307 Cette dérogatiori s’applique aux 
marchandises entreposées qui appartiennent 
5. l’en'treprise étrangére et qui, dans l"Etat 
ox‘J. elles sont en dépét, sont détenues exclu- 
Jz'vement pour étre transformées par‘une 
autre entreprise; elle correspond dans les 

grandes lignes 5. la législatic’m interne rela— 
tive A la notion d’établissement belge. II 

existe c‘ependant un étaiSSement stable si 
les marchandise‘s sont transformées Par 
l’entreprise elle-méme on Si 1e tiers qui 
transforme les marchandises de l’entreprise 
doit en fait étre co'nsidéré comme un agent 
non autonome de ladite entrepriSe (voir 
section 4) 011 s’»il effectue un cycle complet 
d’opérations pour le compte de l’entreprise 
(voir 5/503, 1"). 
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Bureaizx d’acham 

5/308 On ne considére pa; qu’il y a 
étab‘lissement stable si une installation d’af— 
faires est utilisée exclmz'vement pour ache- 
ter des marchandises pour l’entreprise,' 

méme s'i les achats sont effectués 2‘1 l’inter- 

vention d’un agent non autonome‘qui pos- 
séde 5. cet effet les pouvoirs nécessaire‘s 

(voir section 4). Cette disposition ne vise 
que le cas oil les marchandises sont ache- 
tées par l’installation d’affaires de I’entre- 
prise pour l’entzeprise elle-méme, qui ce 
soit pour le siége situé dams I’Etat contrac- 
tant 01‘1 elle a son domicile fiscal ou pour 
un autre établissement situé en‘ Belgique ou 
dans un Etat tiers (qufil s’agisse on non 
d’un établissement stable au sens de 19. con- 
vention). 

5/309 Corrélativement, les conventions 
Stipulent que, si 1e bureau effectue des opé- 
rations autres que l’achat de marchandises 
pour l’entreprise, aucun bénéfice ne doit

. 

lui étre attribué en raison des opér’ations 

d’achats au profit de l’entreprise ‘elle- 

méme. Tel peut étre 1e cas lorsque l’établis- 
sement, outre les opérations d’achats pour 
l’entreprise elle-méme, s’occupe diexpédier 
a la clientéle de l’entreprise les marchanf 
dises qu’il a achetées, de transformer ces 
marchandises .avec le personnel on les ma- 
chines de l’entreprise concernée, etc. 

5/310 Les directives {tracées aux 5/308 
et 5/309 sont applicables mutatis mutandis 
aux installations qui servant uniquement 2‘1

N 

réunir des informati'ons pour 1’entrepr-ise;_ 
on viSe ici, par extension de la notion 
d’«achats», les bureaux ou les agences de 
presse dont la téche consiste exclusivement 
é rassembler des informations pour l’entre— 
prise étrangére, (entreprise exploitant un 
journal, etc.) dont 1e bureau dépend.
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“ 

Bureaux utilixéx pour la publicité, [a jam— 
nitzzre d’z'nformaz‘z'om, 14 recbefl/a'e .rcienti— 

figzze ou pour de: czctz'w‘téy 472410 gue: ayzmt 
7m mmctére prépamtoire oz; auxilidz’re 

5/611 On ne considére pas comme éta- 
blissement stable une Installation fixe d’af- 
faires qui gst utilisée, pour 'I’entreprise, ex- 
clmz'vement é des fins de publicité, de four- 
ni‘tu‘re d’informationé, de recherche scienti- 
fique ou d’activités analogues qui ont un 
cafagtére préparatoi're‘ ou 'auxiliaire. L’ap- 
plication d,e ~cette dérogation est Subordon— 
née é certaines Conditions: , 

a) L’installation'dbit'étre utilisée exclusi- 
Vement pour les .activités mentionnées ci- 

avimt; gette condition est notamment rem- 
plie lorsque l’activité d’un bureau-‘de p11- 

blic-ité oil d’informations se limite 2‘1 fournir 
au public des renseignements d’ordre géné- 
ral sur les produits vendus'o‘u fabriqués par 
_1’entreprise dont i1 reléve. L’installation ne 
peut dés lors intervenir en aucune maniére 
dans l’obtention, la' réalisation, I’accepta- 
tion on l’exécution des commandes; -il n’est 
é priori pas satisfait 2‘1 Cette exigence lots— 
que l’activité d’un‘ bureau ne se limite pas 
é une étude de marché mais compbr‘te ‘en 
réalité la prosp‘ection de la clientéle-en’vue 
de la préparation de contrats soumis 2‘1 

l’gggément du siége central de I’entréprise. 
b) L’activité de Iv’instarlla'tion (Publicifé, 
foumiture d’iriformations, recherche scien— 
ti-fiqtie ou activités analogues) doit avoir un 
caractére prépatatoire ou auxiliaire Par rap- 
port é l’activité ‘de l’entreprise. On doit 
donc considérer qu’il existe un établisse- 

ment stable lorsque, p.ex.., 1e bureau- belge 
d’u‘ne entreprise étrangére se livre 23. la re- 

cherche scientifique, z‘; deé études de ma:— 
ché, eta, 'alors que ces activités constituent 
l’objet essential de l’entreprise.‘ 
c) L’activité de I’installation doit s’exercer 
exclusivement au profit de l’entreprise elle- 

méme. Un bureau utilisé pour la recherche 
scientifique ne satisfait pas é cette condi- 
tion si les résultats des recherches sont ven- 
dus 2‘1 une .autre entreprise. 

5/312 ‘ Au Gas Oil des douteé sufgira‘ien’t 
quant 21 1a question de‘ savoir 51' um bureau 
ou une autre installation d’affaireS doit on 
non ét’re considéré comma um établissement 
stable, et pour autant qu’il existe un litigé 
41 cc sujet, un rapport circénstancié seré. 

souniis & l’AdministraL'ion, confogmément 
aux directivés tracées at 5/03.

' 

Location mm intervention d’zm‘ établz'me- 

memf Jtzzble 
5/314 Les conv. avec la Gre‘ce, art. 5, § 
3, f, at avec l’Italz'e, art. 5, § 3, 6°, stipulent 
qu’on ne c‘onsidéfq pas qu’il y a établisse— 
ment stable Iorsqu’une entreprise, qui ne 
tombe pas sous l’application des paragra- 
phes 2 et 4 (voirsections 2 et 4), .se' born'e 
é dormer en location, affermer ou concédger 
l’usage des biens ou droits mo’bilietsl ci- 

aprés: — un droit d’auteur sur une oeuvre Iitté— 
mire, artistique ou scietitif-ique, en ce 
compris les films; " ' — un brevet, une marque de fabrique ou 
de commerce, un dessin, un modéle, un 
plan, un'e formule en un Procédé se- 

crets; ‘ . 

'

. 

—— un équipement industriel, commercial 
' ou scientifique qui ne constitue pas.un 
bien immobilier' conformément au chap. 
6; ' - 

‘ 

'

. 

—— des informations ayant trait 2‘1 une ex- 
périence acquise dans le domains-in- 
dustriel, commercial ou scientifique. ' 

Cette disposition‘ tend é empécher que le 
produit de la location des biens ou; droits 
mobiliers .pr’écités‘ soit imposé dans 1e. chef 
de l’entreprise '~— ainsi qu’il est d’usage 
dans certains Pays —, salif si l’entreprise 
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concédante a, dams l’Etat ' contractant en 
Cause, une installation matérielle d’affaires 
au sens de la section 2 (élément matériel de 
1’étab1iSseme’nt stable) ou un agent non 
autonome disposant de pouvoirs, au sens de 
la section 4 (facteur humain de I’établisse- 
ment stable) et que le produit de la loca- 
tion peut étre attribué £1 cette installation on 
2‘1 cet agent conformément au chap. 7. 
La disposition précitée constitue en fait une 
mesure de protection pour les entreprises 
belges qui dorment en location dans les 

pays susvisés des biens ou droits mobiliers 
cités dans la disposition, sans intervention 
d’un établissement stable situé Idans ces 

pays. Du cété belge, elle ne fait que confir— 
mer 1a pratique commute résultant du droit 
commun. 

SECTION 4 

Agents mm autonomar 
Génémlz'téx 

5/401 Conformémen‘t 2‘1 19. pratique in- 
ternationalc suivie en la matiére; les con— 
ventions, attribuent é certaines catégories de 
personnes la qualité d’étabI-issement stable 
en raison de la nature de leur activité, 

méme lorsque l’entreprise ne dispose pas 
elle-méme d’une installation matérielle 
d’affaires. On ne peut donc considérer 
comme établissement stable que les person- 
nes qui dépendent, tant du point de..vue 
juridique qu’économique, de l’entreprise 

pour le compte de laquelle elles effectuent 
des opérations. _ 

On doit=en l’occurrence apprécier la nature 
:éelle des relations existant entre l’entre- 

prise et l’agent, compte 'renu des circonstan- 
ces de fait et non de la qualification que 
les Parties ont donnée an contrat régissant 
ces relations, ,(contrat de dépét, de commis- 
sion, de consignation, etc). 
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Agents mm autonome: dispomm de [7021.- 

voz'rs
. 

5/402 En vertu des conventions, é l’ex- 
ception de celle avec la Finlande ‘(voir 

5/403), on gonsidére qu’il y a établissement 
stable dans‘le chef d’un agent non auto— 
nome —« facteur humain de l’établissement 
stable — lorsque cet agent po’sséde, dams 
Him 011 il a son aetivité, 1e pouvoir qu’il 
exerce habituallement de conclure des con- 
trts au nom de l’entreprise, 2‘1 moi’ns que 
son activité ne soit limitée 2‘1 l’achat de mar- 
chandises Pour l’entreprise. 
Par dérogation 2‘1 la législation interne, 
l’agent non autonome doit donc en Premier 
lieu posséder 1e pouvoir ’de conclure des 
contrats au nom de l’entreprise. Ce pouvoir 
ne doit pas étre général‘; i1 suffit que 
l’agent puisse engage: l’entreprise d’une 
maniére ou de l’autre, ffit-ce méme dans A. 

une meSure limitée. Tel estJe Gas, 13.. ex, 
lorsque l’agent est tenu d’effectuer les li- 

vraisons aux prix et aux conditions fixés 

Par L’entreprise qu’il représente, pourvu 
qu’il soit habilité 2‘1 signer 1e contrat d‘e 

vente au nom de l’entreprise. Si l’agent ne 
posséde pas un tel pou’voir, et sous réserve 
des exceptions expressément prévues (voir 
5/405), i1 n’est pas considéré comme un 
établissement stable et l’entreprise se ‘trouve 
dads une situation analogue 2‘1 celle visée 2‘1 

Part. 141', 5°, C.I.R. (opérzit-ions traitées 2‘1 

l’intervention d’un ‘collec'teur de reamman- 
des qui se borne é rassembler les comman- _ 

des de la clientéle et :‘1 les transmettre é 
l’entreprise sans engager celle-ci) .' 
En outre, il est requis: - que dans l’Etat oil 11' exerce son activité, 

l’agent fasse usage réguliérement de ses 
pouvoirs, c.-2‘1~d. de fagon répétée et pas 
seulement occasionnelle; 

—— que l’activité de l’agent ne soit pas li- 
mitée é l’achat de marchand‘ises pofir 
l’entreprise. Cette demiére condition 
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BELGIQUE: ETABLISSEMENT STABLE 
‘ est liée a la disposition négative (voir 
section 3) qui exclut, sous certaines 
conditions, les bureaux d’achats de la 
notion d’établissement stable. Les in- 
structions données au 5/308 relative- 
ment aux bureaux d’achats sont appli- 
cable‘s en l’occurrence. 

5 /403 La conv. avec la Finlande, art. 6, 
§ 2, contient une disposition qui déroge 
quelque peu 2‘1 la régle susvisée: — i1 y est question d’un pouvoir général 

dont il est fait usage habituellement 
pour engager l’entreprise par la négo- 
ciation et la souscription ou l’accepta- 
tion de contrats; 10. question de savoir 
s’il existe ou non un pouvoir général 
doit étre résolue en ayant égard aux 
circonstances de fait qui se rencontrent 
dams chaque cas; 

—- aucune exception n’est prévue pour le 
cas 01‘1 I’activité de l’agent se limite é 
des achats; en pareille circonstance, i1 

existe bien un établissement stable mais 
on peut, aux conditions prévues par la 
convention, s’abstenir d’attribuer 2‘1 cet 
établissement un bénéfice en raison de 
l’achat de marchandises pout l’entre- 
prise (art. 5, § 4 - voir chap 7). 

5/404 La plupart des conventions con— 
tiennent une disposition spéciale relative- 
ment aux agents des entreprises d’assuran- 
ces. Voir é c'e sujet 5/505 et suiv. 

Agents dispomnt d’zm Hock ale man-ban- 
dive: 

5/405 Les conv. avec la Finlande et la 
France contienrient une disposition particu- ‘ 

liére en vertu de laquelle l’agent qui dis- 
pose d’un stock de marchandises est consi- 
déré, sous certaines conditions, comme un 
établissement stable, au méme titre que 
l’agent disposant de pouVoirsL 
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5/406 A l’égatd des entreprises de la. 

Finlzmde, i1 faut considérer qu’il y a un éta- 
.blissement stable si l’agent recueille des 
commandes et les exécute au moyen d’un 
stock réguliérement affecté £1 cette exécu- 
tion (art. 6, § 2). 
En vertu de la conv. avec la France, art. 4, 
§~ 6, l’exécution de telles opérations est une 
preuve de l’existence de pouvoirs; ceci pré- 
sente spécialement de I’intérét en l’absence 
d’un contrat écrit. 
II suffit dans ce contexte, et pour autant 
qu’il dispose d’un stock pour effectuer les 
ventes, que l’agent agisse comme intermé- 
diaire dans les opérations de ventes, méme 
si celles-ci s’effectuent a des prix et condi- 
tions imposés par l’entxeprise et si 1e con- 
trat de vente doit étre approuvé et signé 
par cette entreprise. Par conséquent, un col- 
lecteur de commandes doit étre considété 
comme un établissernent stable s’il exéCute 
les commandes en Prélevant les marchan- 
dises commandées sur un stock dont i1 dis- 
pose; ceci confirme en fait 1a position habii 
tuelle suivant le droit commun i l’égard d1; 
collecteur de commandes qui ne se borne 
pas a transmettre les commandes £1 l’entre- 
prise. 

SECTION 5 

Agentx inde’pendamfx 
Ge’ne’mlz'fe’: 

5/501 Suivant les conventions, un 
courtier, un commissionnaire général ou 
tout autre agent indépendant n’est pas con- 
sidéré en lui-méme comme un établisse— 
ment stable :2 [4 condition que ces person- 
nes agissent dans le cadre normal de leur 
activité. Dans Ia conv. la Finlande, art. 6, 

§ 3, 1°, cetfe idée est rendue Par l’expres- 
sion «courtier ou commissionnaire bona 
fide et agissant cornme tel dans le cadre de 
son activité normale». 
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5 / 502 Les conventions confirment ain~ 
si en fait la position adoptée sur base du 
droit‘ commun: bien qu’ils ne soient pas 
formellement exclus par la définition de 
l’art. 140, § 3, C.I.R., les intermédiaites de 
Commerce indépendants (c.-é-d. ceux qui 
traitent afiec les clients, en leur propre nom 
et sans intervention de l’entreprise étran- 

géte, comme les courtiers, les commission- 
naires, les commissionnaires en douane, 
etc.) ne constituent normalement pas un 
‘établissement belge de l’entreprise étran- 

gére s’ils agissent dans le cadre normal de 
leur activité, méme si, sans Perdre leur in— 
dépendance, ils détiennent chez eux un 
stock de marchandises de l’entreprise é l’ef- 
fet de vendre en leur propre nom ces mar- 
chandises pour l’entreprise étrangére. La 
loi ne requiert Pas en effet la présence d’un 
mandataire capable d’engager l’entreprise 

étrangére mais elle exige l’existen‘ce d’une 
représentation, c.-.z‘1-d. d’un agent, d’un pré- 
posé ou d’un mandataire agissant réelle- 

ment, méme avec des pouvoirs limités, au 
mom et pour compte de l’entreprise étran- 
gere. 

5/503 11 est requis que‘ l’intermédiaire 
de commerce, qui vend pour le compte de 
l’entreprise et qui se présente comme agent 
autonome de cette demiére, agisse dans le 
cadre normal de son activité; on peut men- 
tionner comme opérations tombant en de- 
hors du cadre normal de son activité et 

dormant dés Ions naissance 51 um établisse- 
ment stable notamment. 
1) L’exécution d’un cycle complet d’opéra- 
tions pour compte de 1’entreprise (achat de 
matiéres premiéres, fabrication, vente de 
produits fabriqués); 
2) l’exécution d’opémtions telles que la 
transformation, la conversion en produits 
commergables, 1e parachévement, pour la 

compte de 1’ entreprise, 2‘1 l’exception du sim- 
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ple conditionnement pour l’expéditiOn; 
3) le fair de se révéler comme l’agent de 
l’entreprise par 1e papier 5. lettres, une pla- 
que apposée sur la porte, la publicité ou 
une inscription dans les répertoires d’adres- 
ses, l’annuaire du téléphone, etc.; 
4) le fait d’étre lié par un contrat d’emploi 
et rémunéré par un traitement fiXe, d’étre 

sous contréle (interdiction dc vendre les 
prodfiits des entreprises concurrentes, vé'ri- 

fication approfondie de la comptabilité, 
obligation de consacrer toute son activité 

aux'opérations pour compte de l’entrepr‘ise 
étrangére, etc). 

5/504 Ainsi', dans un cas déterminé, on 
a considéré qu’il y avmt un établissement 
stable en Belgique en la personne d’une 
entreprise belge qui se Présentait comme 
concessionnaire de l’entrepris‘e étrangére, 

'mais qui, strictement tenue .par des tégles 
édictées par l’entreprise étrangére et sous 1e 
contréle Permanent de celle-ci, agisSait an 
réalité comme son agent d‘exécution, en 
achetant pour son compte des matiéres pre; 
miéres et en transformant celles-ci en Pro- 
duits finis qu’elle livrait et facturait 5. la' 

clientéle; elle débitait l’entrepr—ise étrangére 
du prix d’achat des matiéres premiéres, de 
la location, de l’entretien, de l’assurénce et 
de l’amortissement du matériel dc fabrica- 
tion ainsi que d’un montant, par produit 
facturé et livré, destiné 5. couvrir les autres 
frais de fabrication et de vente et 51 rému~ 
nérer ses activités au profit de l’entrep'rise 
étrangére. 

Ca: particulier: agent; de: entreprz'sex d’ay- 
mmnce; (indépendant: oz; nah) 
Dispoxz'tz'om génémlex 
5/505 II faut noter tout d’abord que les 
agents d’assurances (dépendants Ou indé- 
pendants) tombent sous le coup des dispo; 
sitions générales des sections 4 et 5, méme 
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si la convention en cause contient une dis- 
position spéciale‘ é leur égard. 
S’il apparai‘t par conséquent qu’un agent 
d’assurances, dépendant ou indépendant, 
posséde 1e pouvoir d’engager l’entrepr'ise 
étrangére (méme s’il ue posséde ce pouvoir 
qu’en fai-t, P. ex. s’il dispose de Polices en 
blanc qu" i1 délivre aux clients) et qu’il 

exerce habituellement ce pouvoir en con- 
cluant des contrats au nom et pour le comp- 
te de l’entreprise d’assurances sans devoir 
pour chaque contrat obtenir préalablement 
l’accord de cette entreprise, cet agent doit 
étre censé constituer un établissement stable 
de l’entreprise. S’il s’agit d’un agent indé- 
pendant, son indépendance reste sans effet 
puisqu’fl agit en dehors du cadre normal de 
son activité d’agent indépendant et que, ce 
faisant, i1 tombe sous 1e coup de la disposi- 
tion relative aux agents non autonomes 
(section 4). . 

Doivt par conséquent étre considéré. comme 
établissement stable, un courtier belge d’as- 

' 

‘ surances — personne physique ou société 
—— qui est désigné par une société d’assu- 
rances étrangére comme son représentant 
mandaté en Belgique et qui a. compétence 
pour effeétuer en son nom at 13011: son 
compte des opérations comprenarit notarn— 
men-t l’acceptation, la signature et la déIi- 
vrance de contrats d’assurances. 

5/506’ Dans de nombreuses conven- 
tions conclues par la Belgique figure une 
disposition spéciale qui, soit confirme clai- 
rement 1e principe énoncé au 5/505, soit 

introduit des critéres complémentaires pour 
cqractériser l’existence d’un établissement 
stable dans le chef des agents d’assurances. 
Cesl conventions Peuvent, é cet égard, étre 
rangées dans les-trois catégories dont ques- 
tion ci-aprés. 
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Préc’isz'on gum! a2 14 nation d’«agent indé— 
pendant» 
5/507 Les conv. avec l’Allem4gne, 
l’Expzzgne, art. 5, § 5, Zéme alinéa, les 
Ban-Unix, art. 5 (6), Zéme phrase, 1e 
Luxembourg et la or-ye‘ge Précisent que la 
définition négative concernant les agents 
indépendants (voir 5/501) ne s’applique 
pas a l’agent qui agit pour 1e compte d’une 
entreprise d’assurances et qui a et exerce 
habituellement 1e pouvoir de conclure des 
contrats au nom de cette entreprise. Un tel 
agent constitue donc un établissement sta- 
ble suivant ces conventions. 
En vertu de la conv. avec les PayJ-Bm, art. 
5 § 5, Zéme phrase, ce n’est que lorsque 
l’agent disposant de pouvoirs agit exclusi- 
vement pour le COmpte d’une on, an maxi- 
mum, de deux entreprises d’assurances que 
la défim'tion négative susvisée ne s’appli— 
que pas. Par centre, 3i I’agent agit pour 
plus de deux entreprises d’assurances, 1a ré- 
gle générale relative aux agents indépen- 
dants est d’application (voir 5/501). 

Agent: percewmt d9: prime: 01¢ 45mm”! 
day rz'xqzzex 
5/508 Ensuite des précisions contenues 
dans les conv. avec l’Autrz'c/Je, art. 5., § 6, 
le Bréxz'l, art. 5, § 4, Zéme alinéa, 1e Dane- 
maré, art. 5, § 6, la France, art. 4, § 7, 1a 
Grande-Bremgne, art. 5, § 6, l’Irlmde, art. 

5, § 4, Zéme alinéa et la Suéde, art. 5, § 6, 
une entreprise d’assurances posséde un éta- 
blissement stable en Belgique si elle pergoit 
des primes dans le pays (pm dans la con~ 
vention avec l’Irlpmde, 01‘1-1'1 n’est question 
que d’assurer des risques) ou assure des-ris- 
ques y situés par l’entremise d’un intermé- 
diaire ‘ou agent établi dans le pays et qui 
n’est pas réellement indépendant. 
II faut inférer de ces précisions qu’un agent 
n’est pas considéré comme indépendant 
lorsqu’il posséde 1e pouvoir qu’il exerce ha- 
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bivtuellement de conclure des contrats' ‘au 

nom de 1’entreprise. Ceci confirmelen fait 
l’e principe général‘ du 5/505 et correspond 
aux disPOsitions formulées autrement dans 
les conventions citées au 5/507, let alinéa. 

5/509 
A 
Les dispositions '~spéqiales figu- 

rant dans les conventions énumérées flu 
5/508, let alinéa, ‘élargissent aussi la no- 
tion d’ «établissement stable» par rapport 2‘1 

.la‘ définition générale du modéle'O.-C.D;E., 
§§ 4 et 5, en ce qu’elles considérent comme 
établiS'sement sta’blé un agent non autono- 
me qui pefgoit des primes >ou as‘sure des 
risques, méme si l’intéressé n’a pas le pou— 
voir de conclure des contrats au nbm de 
‘l’entreprise, 

Agentx (dixpomnt oz; non ale pouvoz'ry) 
exergant zme aciz'w'te’ commerciale d’zme 
(ermine importance 
5/310 En vertu de la conv. avec la 
France, art. 4, § 7, un agent non autonome 
qui pergoit des primes ou assure des risques 
constitue un établissement stable, sans que 
cet agent doive avoir 1e pouvoir d’engager 
l’entreprise (5/509). 
Les lettres annexées it let convéntion Préci- 
sent que la présence d’un représentant 
agréé par les autorités de l’autre Etat n’est 
pas constitutive d’un établissement stable si 
ce représentant se borne 2?» remplir une fonc- 
tion administrative; pour qu’il y ait établis- 
sement stable, i1 faut que ce représentant se 
livre 5. une activité suffisante — compte 
tenu de sa nature et de son importance — 
pour qu’on puisse considérer que l’entre- 
prise exerce par son entremise une activité 
commerciale normale et habituelle dams 
l’autre Etat. On exige donc que l’agent non 
autonome intervienne réellemen’t dams les 
contrats d"assurances. 
La convention ne contient pas de disposi- 
'tion spéciale en ce qui con'ceme les agents 
itidépendants; on se référera donc en l’oc— 
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cufrence aux. principes ,généxaux du 5/505 
.et au commentaire du 5/503, 

La régle du 5/510, Zéme al'inéa, 
est aussi‘ d’applicatiqn pour la conv. ‘av'ec Ia 
Finlande, art. 6, § 2, Zéme alinéa, mai‘s‘ in- 
dépendat‘nment rdu fait qu’il s’agisse d’un 
agent non autonome/ on an contraire d’un 
agent indépendant. ‘ 

SECTION 6 

Sociéte’: 0g! entreprixes amocz'ées 

5/601‘ 
diSPosition suivant laquelle 1e fait qu’une‘ 
société belge contréle ou est contrc‘ilée pat 
une société étrangére (rapports mére-filia— 
1e) ne donne pas naissanpe, par lui-méme, 
2‘1 un établiSsement stable. La méme :églc: 
s’appl‘ique lorsque la société-mér'e ou la 
sodété fili'ale a son domicile fiscal dans'un 
Etat tiers et exerce son activité en Belgique 
ou dans l’Etat cocontractant (que Ce soit 
par l’intermédiaire d’un établissemcnt sta- 

ble ou non) ainsi que dans le cas de deuX 
ou de plusieurs filiales d’une méme‘sociétéa 
mére. 

Les conv. avec ‘l’Allemagne, le Luxem~ 
bom'g,_ et la N orve‘ge contiennent ‘une va'r-i‘ 
ante en vertu de laquelle la disposition prév 
c‘itée est rendue applicable aux entreprz‘m 
en général, qu’elles soient exploitées par 
des sociétés ou par d’autr'es Personnes; ceci 
concerne donc aussi les entreprises, d’une 
personne autre qu’une société, qui contrée 
lent ou sont contrélées par une entreprise,‘ 
en raison de liens familiaux, financiers ou 
autres. En vertu de la com’i. avec les Em:- 
U-m's, cette disposition est applicable aux 
«personnes liées» et concerne-‘ai‘nsi les en- 
treprises des personnes physiques et ant-res. 

Les conVentions contiennent une

x 

personnes, qui sont liées entre elles au‘ sens 
de Part. 9 (voir chap. 9). 
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BELGIQUE: ETABLISSEMENT STABLE 

"C‘es dispositions confirment en fait la pra- 
‘tique‘ suivie‘dans le. cadre de la -législation 
intemc (voir Com. I.R., 140/19, et aussi 
Cass, 22.10.1963, s.a. dev droit frangais 
Dollfusz Mieg & Cie, Pas. 1964, I, 193; 
R,S,}. XVII, n° 1.405). 

5/602 Les dispositions mentionnées ci- 

avant ne dérqgent cependant 'pas aux autres 
dispositiOns (voir sections 1 i 5) sur la 
base desquelles on considéte qu’il existe un 
établissement stable. Par conséquen,t une 
filiale peut 13. ex., constituer un établisse- 
men; stable de sa société-mére si elle agit 
comm‘e agent de cette demiére et engage la

I 

société—mére en concluant des contrats en 
son mom; en pareil cas, 1a société-mére est 
censée posséder Lin établissement stable en 
raison de ces contrats. C’est ainsi qu’une 
filiale belge d’une s.a. néerlandaise a été 
considérée comme un établissement stable 
de cette demiéte, avec l’accord de l’Admi- 
nistration néerlandaise: les relations com— 

_ merciales en Belgique avaient été établies 
par la 5.21. néerlandaise 2‘1 ses propres frais 
et elle supportailt également toutes les dé- 
penses et risques inhérents aux marchandi- 
ses vendues en Belgique; la société beige 
recevait uniquement une commission al- 

louée par contrat. 
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1; SUPPLEMENT 

Supplement ‘ 

1975 

. 
A B K O M M E N 

Zwischen der Republik bsterreich und der 
Volksrepublik Pole'n zur‘Vermeidung der 
Doppelbesteuerung auf dem Gebiete der 

Steuern vom Einkommen und vom .V‘ermégen. 
TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION 
AU BULLETIN DE DOCUMENTATION ‘FISCALE INTERNATIONALE 

Vol. XXIX, No. 2, February/février 1975‘ 

Muiderpoort - 124 Sarphatistraat - Amsterdam

~ 

for taxes levied a: of fanaary 1, 1974. 

A double tazxation treaty wax Jigned between Azutria 47M Poland on October 2, 
1974. It 1': mbject to ratification before entering into force. It will be effective 

TEXT 
Der Bundespréisident der Republik Oster- 
reich ‘ 

unc.1 

der Staatsrat der Volksrepublik Polen 

sind, von d‘em Wunsche géleitet, zwecks 
Entwicklung und Erleichtemng der witt- 
schaftlichen Beziehungen der beiden Staa- 
ten die Doppelbesteuerung auf dem Gebiete 
der Steuern vom Einkommen und vorn Ver- 
miigen zu vermeiden, ii-bereingekommen, 
ein Abkommen aqschliessen, und haben 
zu diesem Zweck zu ihren Bevollmachtig- 
ten emannt: 

Der Bundespréisident der Republik Oster- 
reich: , 

Herm Dr. Alfred Twaroch, 
Sekt-ionschef irn Bundesministerium fiir 

Finanzen
‘ 

Der Staatsrat der Volksrepub‘lik Polenz’ 
Herrn Josef Czyrek, 
Vizeminister ffir Anssenangelegenheiten. 

Diese Bevollmiichtigtep hében; nachdem 
sie ihre Vollmachten ausgetauscht und diese 
in guter und gehériger Form vbefunderi 
haben, folgendes vereinbart: 

Artiéel 1 . 

Perxiinlz’cber Geltungxberez'c/J 

Dieses Abkorfimen gilt fiir Personen, die in 
einem Vertragstaat ode: in beiden Vertraig- 
staaten ansfissig sind. 

' 

Artiéel 2 
Unter (14:.Abéommen falleflde Steuem 

(1) Dieses Abkommen gilt, ohne Riick- 
sicht auf die Art der Erhebung, fiir Steuern 
vom Einkommen und vom Vermfigen, die 
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CONVENTION BETWEEN AUSTRIA AND POLAND 

einem der Vertragstaaten erhoben WC):- 
den. ‘

V 

(2) ;A15 Stcuern yom Einkommen und 
vom'Vermége’n‘ gelten alle Steuern,‘ die vom 
Gesamteihkommen, vom Gesamtvermégen 
Oder von Te-ilen des Ei‘nkozhmens Oder des 
.Vermégens- ethoben werden, einschliesslich 
der Steuern vorn Gewinn aus der Veriiusse- 
rung beweglichen' ode": unbeweglichen Ver- 
mfo'gens so‘wie dc: Steuern vom Vermtigens-' 
ziiwachs; 

(3). Zn, ci‘e'n zur Zeit bestehenden Steuem, 
'fiir die. diéses Abkommen gilt, geh‘é'oren ins- ’ 

besondere 

a) in de}: Volksrepublik Polen: 
13. poditek 'd0chodowy (die Einkom- 

- 

' ‘ meristeuer); ' 

21 podatek od wynagrodzefi (die Lohn- 
.......\...‘.,.S..t.efiér.)m;. . . .. ._ . r . .. 

3. podatek wyréwnawczy (podaték 
wygéwnawczy do podatku dochodo- 
'Wego, -albo7 dd podatkuA-bd wyt'la- 

grodzefi) (die Eggiinzungsteuer zur 
Einkommensteuér Oder Lohnsteuex) . 

b) in der Republik Osterreich: _ 

‘ :1. die Eihkqmmetigteuer; 
2.’ die Kérperschaftsteuer; 
3. die Aufsichtsratsabgabej 
4. die Verméigensteuer; 
5. die Abgabe von Vermiigen, die der 

Erbschaftss‘teuer _entzogen sind; 
6.. die Gewerbesteuer einéchliesslich 

gler Lohnsummgnsteugr; 
fl 7.‘ die Grundsteuq; " 

I 

8. die Abgabe vori land- und forstwirt- 
schaftlichen Betrieb‘en; 

' ‘ 

9, d-ie Beitragc von Iand- und forst- 
‘ 
Wittsqhaftliche‘n Betriebep zu_m Aus- 
gleic'hsfohds ffir Familiénb'eihilfén; 

10,. die A-bg'a-be vom Bodenwert bei un- 
' 

bebafiten Grug'dstiic‘ken. 

(4) .Dieses‘ Abkommen gilt' auch fiir alle 

A2 

Steuem gleicher oc‘ier fihnlicher Art, die 
kiinftig neben den Zurzeit bestehenden 
Steucrn 'oder an deren Stelle erhoben wer- 

~ den. 

(5) Die Bestimmungen dieses Abkom- 
mens fiber die. Besteuerung' des Eihkom- 
mens oder des Vermiigens gelten ent- 
sprechend fiir d-ie .nicht nat dem Ein- 
'kommen oder dem Vermiigen lberechneicé: 
Gewerbesteucr. 

A'rtz'éel 3 
‘Allgemeirze Definitionen 

(1) Im Sinne die'ses Albkommen's, wenn 
der Zusammenhang nichts anderes effor- 
dert: ‘ 

‘ 

- 
‘ 

‘

E 

a) bedéuien die‘Ausdriicke ,,eiri Vertragi 
staat” und ,,der andere Vertragstaat”, 
je nach dem Zusammenhang, die Volks- 
republik Polen ode: die :Rep'ublik bs't'er- 
reich, ' 

'
' 

b) :bedeutet der Ausdruck ,,Person“ natfir: 
liche Personen und Gese‘llschaften, 

c) =bedeutet -der Ausdruck ,,Gesellschaft“ 
juristische Personen Oder Rechtstrfiger, 
die ffir die Besteuerung wie juristische 
Personen behandelt werdeh, 

d) 'bedeuten die Ausdfiicke ,,Unfemehm¢n 
ein‘es Vettragstaates“ u'nd ,,Untemeh- 
then des anderen Vertragstaatek“, je 
nachdem, ein Unternehmen, das von 
eingr in eiriem Vertrégéthat angiSéigen 
Person betriébe'n 'Wird, oder ei'n Ugter- 

. nehmefi,'das' von einer in dem ahdéren 
Vértragstaat ansiissigen Pers'on‘ bétrie- 
'ben wird, e 

_

. 

e) bedeutet der Ausdguck ,,Zust§ndige Be- 
h6rde“ in der Volksrepublik Polen den 
Minister der Finanzen und' in der Repu- 
blik fisterreich den Bundesminister fiir 
Finanzen, ' 
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(2) Bei Anwendung dieses Abkommens 
dutch einen Vertragstaat- ha‘t, wenn der 
Zusammenhang nichts anderes etfordert, 
jeder nicht anders definiérte Ausdruck die 
Bedeutung, die ihrn nach dem Recht dieses 
Staates fiber die Steuem zukommt, welche 
Gegenstand dieses Abkommens sind. 

Artiéel 4 
Siezzerlz'c/aez Wolsmz'tz - 

(1) .Im Sinne dieses Abkommens bedeutet 
der Ausdruck ,,eine in einem Vertragstaat 
ansiissige. Person“ eine Person, die nach 
dem_ Recht dieses‘ Staates .dort auf 'Grund 
ihres Wohnsitzes, ihres stindigen Aufent-‘ 
haltes, 

. 
des 'Ortes ihrer G'esch'alftsleitung 

oder eines anderen fihnlichen Merkma‘lks 
steuerpflichtig li$t. 

(2) Ist nach Absatz 1 eine natiirliche Per- 
son in beiden Vertragstaaten' ahsissig, so 
gilt fblgendes:

' 

a) die Person gilt als in dem Vettragstaat 
.an'séis‘sig, in dem sie fiber eine stindige 

' Wohnstéitte verffigt. Verfiigt sic in bei- 
den Vertragstaaten. fiber cine stindige 

, Wohnstéitte, so gilt sie als in dem Ver- 
tragstaat anséissig, zu dem sie die enge- 
ren persfinlichen und 'wirtschaftlichgn 
Bezfehungen hat;

_ 

b) kann nicht bes'timmt Warden, in' 

'welchem' Vertragstaat die Person die 
engeren persijnl-ichen‘nund wirtséhaft- 
lichen Béziehungen hat, ode: verfiigt 
sic in keinem der Vertragstaaten fiber 
eine stindige WohnSt'altte, so gilt sie als 
in dem Vertragstaat ans'éissig, in dem sie 
~ihren gewéhnlichen Aufenthalt hat; 

c) hat die Person ihren gewfihnlichen Aufl 
. 

enthél‘lt in beiden Vertragsfaaten oder'in 
‘kein'em der Vertragstaa'ten, so gilt sie 
als in dem Vertragsta'at ansfissig; 'desseti 
Staafsarigehfirigkeit sié besitzt. ‘ ‘~ 

(3) ' Ist nach Absatz 1 eine ande're als eine 
natiirliche Person in beiden Vertrags'téaten 
anséissig, so gilt s'iedal‘stin in dem V'ertrag-‘ 
staat anséissig, in dem sich der Ort ihrer 
tatséichlichen Géschblftsleitung. befin‘det‘. 

- Artié el -5 

' 

Betriebxtfitte 

(1) Im Sinné dieses Abkomr‘nens bedeutet 
Ader Ausdruck ,,Betr'iebst§itte“ éi'n’e feste 
Geschéiftseinrichtung, in der' die' Tatigkeit 
des Unternehmens ganz oder teilweise aus- 
geiilbt Wird.

‘ 

(2) Der 'Ausdruck ',,Betriebstéitte“ 11ml 
fasst insbesondere: 
a) einen Ort deg: L'eitung, 
b) eine Zweigniederlassung, 
c) grime Geéchiftstelle,

> 

d) eine Fabrikat'ionsstéitté, 
e) eine Wefkstfitte, 

‘ . 

f) ein Bergwerk, einen St‘einbruchnode'r 
eine andere Stiitte der" Ausbelitung Von 
Bodenschéitzen, 

I 
V

' 

g) eine Bauéusffihrung ‘oder Mbntagé, 
- deren Dauér vieru'ndanzig MOnate 
‘ 

fiberschre'itet. ‘ 

h 

' - 

(3) _A15Betriebstéittengelten_nicht: .

_ 

a) ,Einrichtungen,. _die ausschliesslich; zur 
Lagerung, .Ausstellung Oder. Au§liefe- 
rung von Gfitern Oder. Waren des ._Un- 
ternehmens benutzt werden, 

_ _ 

b) Bestéinde vpn Giitem oder Water; des 
Unternehrhens, die ausschliessli'ch zfir 

' 

Lagerung, Ausstel‘lung‘A oder"Ausliefe- 
‘ rung urite‘rhalten wefdeh; ‘ 

'
' 

c) Bestiinde von Gfiterh 'oder Waren’d‘es 
Unternehinens; die .ausschliesélich zu 
dem 'Zwecke unter'halten‘ werden, dutch 
éin anderes Unternehmén" vbearbeitet 
Oder verarbéitet zu Wérdén, 

‘ 

‘ 

' 

'_' 

d) feste Geschéiftseinrichtungen, 3 die ausl ~

1 
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‘ schliesslich zu dem Zwecke unterhalten 
werdten, fiir das Untemehmen‘ Gfiter 
ode: Waren einzukaufen odet Informa- 
tionen zu beschaffen, ‘ 

e) eine feste Geschiiftseinrichtung, die aus- 
schliesslich 2u dem Zweck unterhalten 
Witd, fiir das Unternehmen zu werben, 
Informationen z'u erteilen, wissenschaft- 
liche Forschung ‘zu betreiben oder fihn- 
liche Tatigkeiten auszuiiben, die vor- 
begeiten‘der Art sind Oder eine Hilfs- 
tétigkeit darstellen. 

(4) '-Ist eine Person, mit Ausnahme eines 
unabhiingigen Vertreters im .Sinne des Ab- 
satzes 5, in einegm Vertragstaat: fiir ein 
Untemehmen des anderen Vertragstaates 
titig, so ‘,gi1t eine in dem erstgenannten 
Staat gelegene Betriebstfitte als gegeben, 
wenn die Person eine Vollmacht :besitzt, im 
Namen des Untemehmens Vertréige abzu- 
schliessen, und die Vollmacht in diesem 

, Staat gewiihnlich ausiibt, es sei denn, 'dass 
sich ihre Téitigkeit auf den Einkauf von 
Gfi'tern Oder Waren fiir das Unternehmen 
beschxéinkt. 

(5) Ein Untemehmen eines Vertrag- 
staates wird nicht schon deshalb so 'behan- 
delt, als habe es eine Betri'ebstéltte in dem 
anderen Vertragstaat, Weil es dort seine 
Titiglgei-t dutch einen Makle'r, Kommis- 
sigma: oder einen anderen unabhéingigen 
Vertreter ausfibt, sofem diese Personen im 
Rahmén ihrer ordentlichen Geschéiftstéitig- 

keit handeln. 
‘ ' 

(6) Allein dadurch, dass eine iii eineni 
Vertragstaat ansiissige Gesellschaft eine 
Gesellschaft beherrscht Oder von einer Ge- 
sellschaft ’beherrscht Wird, die. in dem an- 
derén Vertragstaat ansfissig ist oder dort 
(entweder dutch cine Betriebstfitte oder in 
andeger Weise)‘ ihre Tatigkeit ausiibt, wird 
leine der beiden Gesellschaften nicht zur 
Betriebstéitte dc: anderen. 

_ 
Artiéel 6 

Einéz‘infz‘e 4m unbeweglic/aem Vermb'gen 

(1) Einkfin-fte aus unbeweglichém Vere 
mégen diirfen in dem Staat besteuert wer- 
den, in dem dieses Vermégen liegt. 

(2) Der Ausdruck ,,unbewegliches Ver- 
mégen“ bestimmt sich nach dem Recht des 
Vertragstaates, in dem das Vermégen liegt. 
Der Ausdruck :umfasst in jedem Fall das 
Zu'behér zum unbeweglichen Vermégen, 
das lebende und tote Inventar land- und 
forstwirtschaftlicher Betriebe, die Rechte, 
auf die die Vorschriften des Privatrechtes 
fiber Grundstiicke Anwendung finden, die 
Nutzungsrechte an unbeweglichem Vermfi- 
gen 'sowie die Rechte auf verinderliche 
oder feste Vergfitungen fiir die Ausbeutung 
Oder das Recht auf Ausbeutung von Mine- 
ralvorkommen, Quellen und anderen 
Bodenschitzen. 
Schi-ffe und Luftfahrzeuge gelten nicht 3.15 
unbewegliches Vermfigen. 

(3) Absatz 1 gilt fiir dig Einkiin-fte aus 
der unmittelbaren NutZurig, der'Vermie- 
tung oder Verpachtung sowie jed'er anderen 
Art der Nutzung unbeweglichen Verméi- 
gens. 

(4) Die Absitze 1 und 3 gelten auch ffir 
Einkfinfte aus unbeweglichem‘ Vermégen 
eines Unternehmens und fiir Einkfinfte aus 
umbewegI-ic'hem Ve'rméigen, das der Aus- 
iibung eines freien Betufes dient. 

Artilael' 7 
U ntemebmemgewinne 

(1) Gewinne eines Unternehmens eines 
Vertragstaates dijrfen nut in diesem Staat 
besteuert werden,’ es sei Benn, {ass das 
Unternehrnen seine Titigkeit im qeten 
Vertragstaat dutch cine dort geleg§he Be— 
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triebstiitte ausiibt. Ubt das Unternehrnen 
Seine Tiitigkeit auf diese Weise aus, so 
dfirfen die Gewinne des Unternehmens in 
dem anderen Staat besteuert werden, je- 

doch nut insoweit, als sie dieser Betrieb- 
stitte zugerechnet werden kéinnen. 

(2) Ubt éin Untemehmen' éines Vertrag- 
staates‘ Seine Titigkeit in dem andéren Ver— 
tragstaat dutch eirie doft gelegene Betrieb- 
stfitte aus, so sind in jedem Vertragstaat 
dieser Betriebstéitte die Gewinne zuzurech- 
nen, die si’e hitte erzielen kénnen, wénn sie- 
eifie gleiche oder fihnliche Titigkeit ugter 
gleichen oder fihnlichen Bedingungen als 
selbstfindiges Untemehmen ausgeiibt hatte 
und im Verkehr ‘mit dem‘ Un-ternehmenf 
dessen Betriebstéitte sie ist, v6llig unab- 
hingig gewesen ware. 

(3) Bei der Ermittlung der Gewinne 
einerBetriebst'a‘tte warden die fiir diese Be- 
triebstbltte entstandenen Aufwendungen, 
einschliesslich der Geschfiftsffihrungs- und 
allgemeinen Verwaltungskosten, zum Ab- 
zug zugelassen, gleichgiiltig, ob'sie in dem 
Staétt, in dem die Betriebstéitte liegt, Oder 
anderswo entstanden sind. 

(4) Soweit es in einem Vertragstaat fib- 
lich ist, die einer Betriebst'al-tte Zuz‘urechnen- 
den Gewinne dutch Aufteilung der Ge- 
‘samtgewinne des Untemehmens auf seine 
einzelnen Teilc zu ermitteln, schliesst Ab- 
satz 2 nicht aus, dass dieser Vertragstaat die 
zu .besteuemdén Gewinne Vnaéh der fib- 
lich‘en Aufteilung ermittelt; die Art der an- 
gewendete‘n Gewinnaufteilung muss jedoch 
so sein, dass das Ergebnis mit den Grund- 

A sitzen dieses Artikels fibereinstimmt. 

(5) Auf Grund des blossen Einkaufs von 
Giitem Oder Watch ffir das Untemehmen 
wird einer'Betriebstiitte kein Gewinn zu- 
gerechnet. 

TEXT 

(6) Bei Anwendung der varstehenden 
Absétzg sind die der Betriebstiitte zuzurech- 
nend’en Gewinne jedes Jahr auf dieselbe 
Art zu ermitteln, es sei denn, class aus- 
reichende Griinde dafiir bestehen, anders 
zu verfahren.

‘ 

(7) Gehéren zu den Gewinnen Ein- 
kiin-fte, die in anderen Artikeln dieses A-b~ 
kommens behandelt werden, so werden die 
Bestimmungen jener Artikel dutch die Be- 
stimmungen dieses Artikels nicht beriihrt. 

(8) Die Bestimmungen dieses Artikels 
sind auch auf Gewinnanteile aus einér Be- 
teiligung aIs stiller Gesellschafte: an einem 
Unternehmen anzuwenden. 

Artiléel 8 
S chiffabn‘ and Luftfa/art 

(1) Eine in einem Vertragstaat ansfissige 
Person darf mit Gewinnen aus dem Betrieb 
von Seeschiffen oder Luftfahrzeugen im 
internationalen Verkehr nut in diesefil 
Vertragstaat besteuert werden." 

(2) Eine in einem Vertragstaat ansissige- 
Person darf mit Gewinnen aus dem Betrieb 
von Binnenschiffen im internationalen Ver- 
keht nut in diesem Vertragstaat' bestcuert 
werden. 

(3) Die Absiitze I und 2 _gelten au'ch, 

wenn das Untemelgmen im Gebiet des agi- 
dereni‘fStaates eine Agent'ur ffir die Befiirde- 
rung von Personen ode: Waren betreibt 
ode: wenn der Betrieb mit gecharterten 
Fahrzeugen, Containem oder mit im 
LASH-Systern betri'ebenen Barker: dur‘ch- 

geffihrt wird. Dies gilt jedoch nut ffir 
Titigkeiten, die unmittelbat mit der Luft~ 
fahrt und Schiffahrt, einschliesslich des Zu- 
bringerdienstes zusammenhéingen. 

(4) Die Besfimmungen dieses Artikels 
‘gelten auch ffir Beteiligungen voh Unter— 
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nehmen der Luftfahrt an einer Betriebs- 
gemeinschaft, unafibhfingig davon, ob der 
Verkehgs mit eigenen oder gechaxterten 
Eahrzcugen .durchgeffihrt Wird. 

Artiéel 9 I 

‘ 

Vernndene Unteme/amen 
Wenn -

_ 

a), ein Unternehmen eines Vertragstaates 
unmittelbar oder mittelbar an der Ge- 
schfiftsleitung, der Kontrolle oder am 
Kapital eines Unternehmgns des an- 

. 

deren'Vertragstaates beteiligt ist, oder 
b) di‘es‘elben Personen unmittelbar Oder 
" 'rnittelbar Ian” der Gesthiiftsleifung,‘der 

Kontrolle ode‘r am Kapital e'ines Uhter- 
nehmens eines Vertragstaates und eines 
Unternehmens des anderen Vertrag— 
staates beteiligt sind, 

und in diesen Fallen zw'ischen den beiden 
Unferhehrfien hinsichflich ihrer kauf- 
minnischen 6der'finahziellen Bcziehungen 
Bedingungen vereimbart oder ailferlegt wer- 
den; dic fion denen abweichen, die unab- 
héngige Unternehmen~ miteinander verein- 
baren wiirden, 56 diirfen die Gewinne, -die 
eines der Untemehmen ohne. diese Bedin- 
gungen erzielt vhiitte, wegen dieser Bedin- 
'gungen abet nicht 'er'zielt hat, den Gewin— 
nen diese Untemehmens zugerechnet und 
entsprechend besteuert wegden.‘ 

_ 
Artiéel {10 
Diw'demien 

(1) - Dividenden, die-eine in einem Vet: 
tragstaat:ansissige Gesellschaft an cine in 
dem ,andercn Vertragstaat ansiissige Person 
zahlt, dii‘rfen .in dem anderen -Staat 'be- 

steuert wierden. ‘ 'f
. 

(2) Diese Dividenden dii'rfen jedoch in 
dem Vertragstaat, in dem die die Dividen- 
den zahlende Gesellschaft ansissig ist, nach 

dem Recht dieses Staates bestguert Werden; 
die' Steuer darf aber_ 10 vom- Hundert des 
Bruttobetrages- der Dividenden nicht fiber- 
steigen. 

(3') 'Der in diesem Artikel vérwendete 
Ausdruck ,,Dividenden“ bedeutet 'Einl 
kfin'fte aus Aktien oder anderen.Rechten 
—— ausgenommen Forderungen —— mi; Ge- 
winnbetefligung sowie aus sonstigen Gesell- 
schaftsénteilen stammende Einkiinfte, ~'die 

nach dem Steuerrecht des Stétates, in dém 
die ausschiittendé Gesellscha-ft ansfissig ist, 
den Einkiinften aus Aktieq gleichgestellt 
Sind. 

. , ‘ 

(4) Die Absfitze 1 und- 2 sind nicht anzue 
wendén, wenn der in einem Vertragstaat 
ansiissige Empféinger der Dividenden in 
dem anderen Vertragstaat, in dem die die 
Dividenden zahIende .Gesellschaf't anséssig 
ist, einé Betfiebstfitte' haf'und die Betéili; 
gung, fiir die die Dividenden gezahlt Wer- 
den, tatsiichlich zu dieser Betriebstiitte ge- 
hb'rt. In diesem Fall ist Af-tik'el 7 anzuwen- 
den.

' 

(5) Bezieht Aeiné, in einem Vertragstaat 
ansfissige Gesellschaft Gewinne ode; Ein- 
kfinfte a-us dem anderén Vertragstaat, so 
darf dieser andere Staat weder die Dividen- 
den besteuem, die die Gesellschaft an nicht 
in diesem Staat'anséissige Perso‘nenzahlt, 
noch Gewinne der Gesellschaft einet Steuer 
fiir nicht gusgeschiittete -Gewirme unter- 
werfen, selbst wenn die gezahlten Divideni 
den oder die nicht ausgeschiitteten Gewinne 
ganz oder teilweise aus in dem 'andere'n 
Staat erzielten Gewinnen oder Einkfinfteg 
bestehen. , 

Artiéel 11 ‘ 

Zz'men 

(1) Zinsen, die aus- einem Vertragstaat 
stammen und an eine in dem anderen Ver- 

A6 
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‘tragstaat ahsfissige 'Person ge‘zahlt werde'n, 
diirfen nur'in dem anderen Staiat besteuert 
werden. 

'

‘ 

(2) Der in .diesem Artikel verwendete 
Ausdruck ,,Zin‘ser}“' bedeutgt‘Einkfinfte aus 
Effentlichen Anleihen, aus Schuldverschrei- 
bungen, augh Wenn sie dutch Pfandbriefe 
an Grundstficken gesichert ode: mit einer 
Gewinnbeteiligung ausgestattet‘ sind, und 
aus Forderungen jeder Art sowie alle an— 
deren Einkiinfte, die nach dem Steuerrecht 
des' Staafes, aus dem' sie stammen, den Ein'~ 
ki'mften aus Darlehen gleichgesteilt sind. 

(3) Absatz 1 ist ni'cht anzfiwenden, wean 
der in einem Vextragstaat anséissige Emp~ 
finger der Zinsen in dem anderen Vertrag- 
staat, aus dem die Zinsen stammen, eine 
Betriebstiitte; hat und .die Forderung, fiir 

die die Zinsen gezahlt warden; tatsfichlich- 
zu dieser Bgtriebstiitte gehért. In diesem 
Fall ist Artikel 7 anzuwenden.

. 

('4)‘ Bestehen 'z'wischen Schuldner und 
Glfiubiger Oder zwisthen jedem 'VOn ihnen 
ug'd einem Dritten besOndere Beziehungen 
uhd fibersteigen deshalb die gezahlten Zin- 
se‘n, gemessen 'an d‘er zugrundeliegen'den 
Forderung, den Bétrag, den. Schuldner und 
Glii'ubigef ohn'e diése Beziehungen 'verein- 
bart batten, so wird dieser Artikel nut auf 
diesen letzten Betrag angewendet. In 
diesem Fall kann der fiberstcigende Betrag 
nach dem Reqht jedés_ Vettragstaates ur'1d' 

unter Beriigksichtigung der anderén Bestjm- 
mungeq diesges Abkor‘hmensbesteuert wer- 
den.

' 

Artiéel 12 
Lizenzgebii/aren 

(1) Lizenzgebiihren, 'die aus einem' Ver- 
tragstaat stammen 'und an eine in dem an- 
deren‘ Vertragstaat anséissige' Person gezahlt 

TEXT 

wérd'en, diirfen n‘uf in d‘em andéren Staat 
besteuert werden. ' 

(2) Der in diesem Artikel verwendgte‘ 
Ausdruck ,;Lizenzgébiihreh“ bedeutcjt Ver- 
gfitungen jeder Art, die fiir die Benutzfing 
Oder fiir das Recht auf Benutzu‘ng von‘Ure 
heberrechten, Patenten, 

' W‘arénzeichen 
(trade mark oder trade name), Muster'n 
Oder Modellen, Plfinen,‘ geheimen Formeln 
undi Produktionsverfahren -oder iii]: dié 
Benutzung ode: das Recht_ auf Benutiung 
gewerblicher, kafifméinnischer odenwissens 
schaftlicher Ausriistungen Oder fiir dieg‘Mit— 
teilung gewenblicher, kaufmiinnischer ode: 
wissenschaftlicher Erfahrungenvbder fiir die ‘ 

Benutzung' oder das Recht auf Benutzung 
von kinematographischen Filmer: oder 
Filmbandauf’nahrhen‘ odcr - Magnctbande 
aufnahmen vfiir-Femsehen. ode; Rundfunk 
gezahlt werden. _

’ 

(3) Absatz 1 isf nic‘ht anzuwenden, wenh 
der in' einem Vertragstaét ansiissige Emp- 
f’cinger der Lizenzgebiihren in dem andezen 
Vertra'gstaait, aus dem die Lizenigebfi-hren 
staminen, eine ‘Betriebstéitte hat: und die 
Rechte Oder Vermégenswegte, fiir die \dié 

Lizendbfihren gezéhlt'viierdén,‘ tatsfich’lich
' 

zu dieser Bettiebsféitte gehéren.'1n diesem 
Fall ist Artikel 7 anzuwenden. ' 

(4) Bestehen- zwischen Schuldner un‘d 
Gliubiger ode: zwischen jedem von ihnen 
und'fiinem Dritten bicsondere Beziehungén 
und fibersteigen dcsh'alb die gezahlten‘ 
Lizenzgebiihren, gemessen an der iugrunde- 
liegenden Leistung, den Betrag, deh Schuld- 
ner und Gliubigez ohne diese Beziehungeh 
vereinbart hatten, so wird dieser Artikel hut 
auf diesen letzten Betrag angewendet. In 
diesem Fall ‘darf der fibersteigénde Betrag 
nach dem Recht-jedes ,Vertragstaates und 
unter Beriicksichtigung vder anderen Bestim- 
mungen dieses Abkommens beste'uert Wet; 
denf ' > -. - 

' 
' '

' 
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Artiéel, 13 
Verfizzsierungxgewinne 

(1) Gewinne aus der‘Veriiusserung um.- 

‘beweglichen Vermégens im Sinne des Ar- 
tikels 6 Absatz 2 diirfen in dem Vertrag- 
staat besteuert werden, in dem dieses Ver- 
mégen liegt. 

(2) Gewinne aus der Veriusserung be— 
weglichen Vermégens, das Betriebsvermii- 
gen einer Betriebstiitte darstellt, die 'ein 

Untemehmen eines Vertragstaates in dem 
anderen Vertra'gstaat hat, Oder das zu einer 
fasten Einrichtung gehért, fiber‘ die eine in 
einem Vertragstaat ansfissige Person fiir die 

. Ausfibung eines ‘freien Berufes in dem an- 
dere'n Vertragstaat verffigt, einschliesslich 
detargi’ger Gewinne, die 'bei der Verausse- 
rung einer solchen Betriebstéitte (allein Oder 
zusammen mit dem fibrigen Unternehmen) 
‘oder einer solchen festen Einrichtung e1:- 

zielt werderr, diirfen in' dem anderen Staat 
bésteuert werden. Jedoch diirfen Gewinne 
aus der Veréiussepung des in Artikcl 22 Ab- 
satz 5 genannten rbeweglichen Vermégens 
nut in dem Vertragstaat besteuert werden, 
in dem dieses bewegliche Vermégen nach 

A dem angefiihrten Artikel besteuert werden 
kann, 

'(3‘) Gewinne. aus der Veréiusserung des 
~ in den Absfitzen 1 und 2 nicht genannten 
Vermégen‘s diirfen nur indem Vertragstaat 
besteuert werden, in dem der Veréiusserer 
a‘nsissig ist. 

' 

'
' 

Artiéel 14 
Freie Berufe 

(1) Einkfinfte,‘ die eine in einem Vertrag- 
staa-t ansfissige Person aus einem freien Be- 
mf ode: aus sonst‘iger selbstéindiger Téitig- 

- keit éihnlicher Art bezieht, dfirfen nut in 
diesem Staat besteuert werden, es sei denn, 

A8 

dass die Person fiir die Ausiibung ihrer 
Titigkeit in dem anderen Vertragstaat 
regelmiissig fiber eine feste Einrichtung ver- 
fiigt, Verfiigt sie abet fiber cine solche feste 
Einrichtung, so diirfen die Einkiinfte’ in 
dgrn anderen Staat'besteuert werden, jedoch 
nut insoweit, als sie dieser festen Eintich- 
tung zugérechnet werden k6nnen. 

(2) Der Ausdruck ,,=freier Beruf“ umfasst 
insbesondere die selbstiindig ausgefibte 
wissenschaftliche,literarische, kiinstlerische, 
erzieherisc‘he Oder unterrichtende Titigkeit 
sowie die selbstéindige Tatigkeit der Rechts- 
anwiilte, Architekten, Ingenieure, Arzte 
und Zjahnirzte. 

, 
Artiéel 15 

Unselbm'indige Arbeit 

(I) Vorbehaltlich der Artikel 16, 18 und 
19 dii'r-fen G'ehilter, Léhne und fihnliche 
Vergfitungen,’ die eine in einem Vertrag~ 
staat ansissige 'natiirliche Person aus un'- 

selbstindiger Arbeit‘bezieht, nut in diesem 
Staat besteuert werden, es sei denn, dass die 
Arbeit in dem anderen Vertragstaat aus- 
gefibt wird. Wird die Arbeit dort ausgeiibt, 
so diirfen die dafiir bezogenen Vergiitun— 
gen in diesem anderen Staat besteuert wer- 
den. 

(_2) Ungegchtet des Absatzes 1 diirfen 
Vergfitungen, die cine in ¢inem Vertrag- 
staat ansfissige Person fiir eine in dem an- 
deren Vertragstaat ausgefibte unselbst'aln- 

dige Arbeit bezieht, nut in dem erstgenann— 
ten Staat besteuert werden, wenn 
a) die Vergfitufigen vqn einem Arbeit- 

geber oder ffir einen Arbeitgeber ge- 
zahlt werden, der nicht in diam anderen 

I 

Staat ansissig ist; und 
b). die Vergiitungen nicht von'einer Be- 

' 

triebstfitte Oder einer festen Einrichtung 

Supplement Bulletin Vol. XXIX; no. '2,»'February/£évrier 1975



‘getragen werden,‘ die der Arbeitgeber in 
dem anderen Staat hat‘, .und' 

c) der Empféinger -sich in dem anderen 
Staat nicht linger als ein‘Jahr' aufhéilt. 

(3) Ungeachte’t der vorstehenden Bestim- 
mungen dieses Artikels diirfen Vergfitun- 
gen fiir unselbstiindige Apbeit, die an Bord 
eines Seeschiffes, Luftfahrzeuges oder eines 
Binnenschiffes, ‘im internationalen Verkehr 
ausgefibt wird, nut in dem Vertragstaat be- 
steuert werden, in dem die Person ans'alssig 
isthdie die Gewinne aus dem Betrieb des 
Schiffes oder Luftfahrz'euges erzielt. 

Ar’tz'kel 16 
Aufxz'cbtxratx- Oder Verwaltungjmti- 

vergiitungen
' 

Aufsichtsrats- Oder Vemalmngsratsvergfi- 
tu’ngen und ahnliche Zahlungen, die eine 
in einem Vertragstaat ansialssige Person in 
ihrer Eigenschaft als Mitglied des Auf- 
sichts- ode: Verwaltungsrates einer Gesell- 
schaft bezieht, die in dem anderen Vextrag- 
staat ansissig ist, diirfen in' dem a‘n-deren 
Staat besteuert werden. 

- Artiéel 17 
Kfimfler and S portler 

(I) Ungeachtet der Artikel 14- and 15 
diirfen Einkfinfte aus Titigkeiten, die be- 
mfsméissige Ki'mstler, W16 2. B. Bfihnen—, 
Film-, Rundfunk- Oder Fernsehkiinstler, so- 
wie Musikcr 11nd Sportler aus ihrer in 
dieser Eigenschaft persénlich ausgefibten 
'Tiitigkeit be‘ziehén, in dem Ve'rtragstaat be- 
steuert Werden, in dem sie dieseTfitigkeit 
ausiiben. 

(2) AbWeichend vom Absatz 1 diinfen 
Einkfinfte aus Titigkeiten der in Absatz 1 

TEXT 

genannten Art =bei Personen, die im. Rah- 
Ihen des vorp Entsend‘es‘taat, gebilligten 
Kulturau’stausches auftfeten, nur in dem 
Staat besteuert werden, in dem sie' ansissig 
sind. 

Artiéel 1'8 
Ruhege/Jfilter 

Vorbehaltlich des Artikels 19 Absatz .1 

diirfen Ruhegehilter und éhnliche Ver— 
gfitungen, die ejner in einem Vertrag§taat 
ansissigen Person ffir frfihere ‘u‘nsel‘bstiin- 
dige Arbeit gezahlt werden, nut in diesem' 
Staat besteuert werden. 

Artiéel‘ 19 
Offentlz'c/ae Funélz'on‘en 

(1) Vergfitungen, einschliesslich RLihé- 
gehéilter, die van einern Vertragstaat Oder 
,einer seiner Gebietsktirperschaften une 
mitte_l:bar Oder aus einem von diesgam Staat ' 

ode: der Gebietskérperschaft crrichteten, 
Sondervermfigen an eine natiirliche Person 
{fir die diesem Staat oder der Ge‘biefs- 

karperschaft in Ausfibung affentlichcr 
Funktionen erbrachten Dienste gewihrt 
werden, diirfen in diesem Staat besteuert

I 

werden. 

(2) Auf Vergiitungen fiir Dienstleistun-
‘ 

gen, die irn Zusammenhang mii einer kauf- ‘ 

mannisghen oder gewerblichen Tatigkcit 
eines der Vertragstaaten Oder einer seiner 
Gebietskérperscha-ften erbracht warden, fin- 
den die Artikel 15, 16 und 18 AnWendung. 

- Artiéel 20 
Lehrér zmd Studenten 

(1) Die Vergiitungen von Hqchschul- 
lehrem und‘ anderen Léhrern, diein éinem 
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TAX CONVENTION BETWEEN, AUSTRIA AND POLAND 

Vertragstaflt- ansissig sind urid wéihrend 
eines 'voriibergehendeh Aufenthaltes v,on 
h6chstens z'wei Jahren‘ in dem .anderén Ver- 
tragstaat an einer Universitiitoder anderen 
nicht Erwefibszwecken dienenden Lehr— 
Oder Forschungsanstalt eine Lehrtéitigkeit 
ausfiihren Oder wissenschaftliche Fox'schung 
betreiben, diirfen nui hi dem erstgenannten 
Staat besteuert werden. 

(2) Zahlungen, die ein Stipe‘ndiat, AStu- 
dent, Praktikant Oder Lehrling, day in 
einem Vertragstaat ansissig ist ,oder vorher 
dork a'nséissig war und der sigh in-dem an- 
der‘en Vertragstaat ausschliesslich Zum Stu- 
dium Oder zur Ausbildung ‘aufhalt, fiir 

seinen Unterhalt, sein Studi-um Oder seine 
Ausbildung erhéilt, werden in dem anderen 
Staat nicht besteuert, soférn ihm diese Zah- 
lungen aus Quellen ausserhalb des anderen 
Staates zufliessen. 

Arlileel 21 
I I 

Nicki amirz’ic’élz‘cb erwibnte Einéiinftg 

Die in. den vorstehenden Artikeln hitht 
afisdriicklich erwéihnter; Eipkfinfte einer in 
pinem Vertragstaat ansissigen Person dfir: 
fen' nut in diesem_Staat besteuert werdgn.

A 

Artiéel 22 
Befieuerzmg tie: Vermb'gem- . 

(1) Unbewegliches _Verm6gen im Sinne 
des. Artikels 6 Absatz 2 darf in dem Ver- 
tragstaatbcsteuert werd‘en, in dem disses 
Vermégen‘ liegt. 

(2) Bewe‘gliches Vermégen, das Betriebs— 
vermb'gen einectriebstéitte eines Unter- 
nehm’ens darstellt oder das zu einer der 
Ausiibung eines freien Berufes dienenden 
festen Einrichtung gehért, darf in dem Ver- 

A10 

V 

tragstaat besteuert warden, ‘in‘ dem sich die 
Betriebstéittender die feste Einrichtung be- 
findet.- ' - - 

. - 

('9‘) 'Schiffe und Lu-ftfahrzeuge‘ini inter- 
nationalen Verke‘hr sowie bewegliches V_er; 
m6gen,- das.dem .Betrieb dieser 'Schiffe und 
Luftfahrzeugedient, diirfen nut in dem 
Vertragstaat besteuert werden, in. dem die 
Person 'anséissig ist,- ‘die die, Gewinne ans 
dem Betrieb des Schiffes odervLuftfahr- 
zeuges erzielt. ' 

(4) A11_e agcigeren Vermégensteile einer in 
einem Vertfagétaat ansfissigen Persori dfir- 
fen nut in diesem Staat besteuert werden. 

ArtiéeZ-Zj’, 

Mat/905k zér Vermez'dung der 
' Dopp'elbextezzerzmg‘ 

(1) Beziehf‘ eine in einem' Vertragstaat 
ansfissige Person ,Einkfinifte oder hat sie 
Vermb'gen und diirfen diese Einkiinfte oder 
dieses Vermégen mach diesem Abkommen 
in dem andéren Vertragstaat besteuert wer— 
den, so nimmt der erstgenannte Staat, vore 
behaltlich des Absatzes 2, diese Einkiinfte 
Oder dieses Vermb'gen von der Besteuerung 
aus; dieser Staat datfuabeI bei der Fest- 
setzung der Steuer ffir das fibrige Einkom- 
men oder das fibrige Vermb'gen diesér Per- 
son 'den Steuéfsatz anwenden, der anzuwen- 
den ware, wenn die betreffenden Einkfinfte 
oder‘ das betreffende. Verméigen _nicht von 
der Besteuerung ausgenommen wiren; 

(2) 'lBezjeht e'iile In einem Vertraggfaat 
anséssige Person Einkiinfte, dig: hach Arti— 
kel 10 in dem aridgeren‘ Veftragstaat be: 
steuért werden dfirfen,‘ so rechne't d¢f 6:51;; 
genannte Staat auf die vom Einkémmeh 
dieser PersOn zu erhebende Steuer den 
Betrag an, der der -ir'1 dem 'anderen Vertragy 
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staat gezahlten Steuer entspricht. Der anZu- 
rechnende Betrag d'arf ,jedoch‘ den Teil der ‘ 

vor der Antechnung ermittelten Steuer 
nicht fibersteigen, der auf die Einkfinfte 
entfillt, die aus dem andereri Vertragstaagt 
bezogen werden.

- 

Artiéel 24 
Glez'c/abelmndlmg 

(1) Die Staatsangehijrigen eines Vertrag- 
staates diirfet} in dem anderen Vertragstaat 
weder gainer Bésteuerung noch einer damit 
zusammenhéingenden Verpflichtung uhter- 
worfen werdenz die anders Oder belastend‘eL 
sind als di'e Besteugmng und die damit zu- 
samzmephgingenden Vérpflichtungen, denen 
die Staatsangehérigen des anderen Staates 
unter gleichen Verhéiltnissen unterworfqn 
si‘nd oder unterworfen warden k6nnen. 

(2) IDer Ausdruck ,,Staatsangeh6rige“ 
bedeutet:

' 

a) alle natiirlichen Per's’onen, die die Staats- 
angehérigkeit éines Vertragstaates be- 
sitzen; 

b)‘ alle juristischen 'Personen, Personen— 
gesellschaften und anderen Personen- 
vereinigungén, die nach dem in einem 
Vertragstaat geltenden Recht errichtet 
.Worden sind. 

(3) Die .Besteuerung einer Betriebstitte, 
die ein Unternehrnen eines Vertragstaates 
in dem anderen Vertragstaat hat, darf in 
dem anderen Staat nicht ungiinstiger sein 
als die Besteuerung von Untemehmen des 
anderen Staates, die die gleiche Téitigkeit 
ausiiben. 
Diese Bestimmung-ist nicht so auSZulegen, 
als verpflichte sie einen Vertragstaat, den 
in dem anderen Vertragstaat ansissigen 
Personen Steuerfreibetréige, -vergfinstiguri- 
gen und -erm'alssigungen 'auf Grand des 
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Personenstande’s Oder d'er Familienlasten‘zu ‘ 

gewéihren, die er den in seiném Gebiet an- 
siissigeh Personen gewihrt, ode: diesep Per- 
sonen jene Begfinstigungen- einzuréiumen, 
die Anséssigen eines dritten Staates auf 
Grund~ besonderet "Vereinbarungen ‘ein- 

geréiumt werden, die mit 'diesem dritten
‘ 

Staat bestehen. ' 

(4) Die Unternehmen reines Vertrag- 
staates, deren Kapital ganz Oder teilwcise, 
unmittelbar oder. mittelbar einer in dcm 
anderen Vertragstaat ansfissigen Person 
oder mehreren solchen Personen gehért ( 

Qder ihrer Kontrolle unterliegt, diirfen: in- 

dem erstgenannten Vertragstaat weder einer' 
Besteuerung noch einer damit 21_1sanm_1e1'1~ 

hingenden Verpflichtung unterwor-fen wer- 
den, die anders ode: belastender sind als 

die Besteuerung und die damit zusammen- 
h'alngenden Verpflichtungen, .denen aridere 
iihnliche Unternehmen des erstgeriannten 
Staates unterworfen sind oder unterworfen 
vir'erden kénnen.

' 

(5) ‘In diesem A'rtikel bedeutef der A'us; 
druck ,,Besteuerung“ Steuem- jeder Art 11nd 
Bezeichnung mit Ausnahme der pO'lnischcn 
Meldegebfihren und der polnischen 'Ge- 
bfihren fiir die Genehmigung zur‘Eriiff- 
nung eines Betriebes. .

' 

(6) Es wird festgestellt, dass die unter- 
v

. 

schiedliche Erhebung der Steuerfi vbm Ein- 
kommen, Ertrag und Vermbgen, die in der 
Volksrepublik Polen fiir sozialistische Un- 
ternehrnen vorgesehen ist, den Bestimmun- 
gen dieses Artikels-nicht Widerspricht. 

Artiée125 ‘ ' 

Verstéindz'gzmgwerfabren 

(1) Ist eine‘ in einem Vertragstaat an- 
sfissige Person der Au-ffassung, dassidie 
Massnahmen eines Vertragstaates ode: bei- 

-A1‘1
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TAX CONVENTION BETWEEN AUSTRIA AND POLAND
( 

der‘Vertr‘agstaaten ffir sie zu einer Besteue- 
rung gefiihrt haben Oder ffihren werden, 
die diesem Abkommen nicht entspricht, so 
kann sie_unbeschadet der nach dem inner- 
staatlichen Recht dieser Staaten vor- 
gesehenen Rechtsmittel .ihren Fall der zu- 
stiindigen Behérde des Vertragstaates unter— 
breitenjin dem sie anséissig ist. \ 

(2) Halt diese zustéindige Behifirde die 
Einwen'dung fiir begri'mdet und ist sie 

selbst nicht in der Lage, eine befriedigende 
Lé'sung herbeizufiihren, so wird sie'sich 
bemfihen, den Fall nach Verstéindigung mit 
der zustiindigen Beh6_rde des anderen Ver- 
tragstaates so zu regeln, dass eine dem Ab- 
kommen nicht entsprechende Besteuerung 
vermieden Wird. ' 

(3) Die zustiindigen Behérden der Ver- 
tragstaaten werden sich bemiihen, Schwie- 
rigkeiten oder Zweifel, die bei der A-us- 
legung und Anwendung des Abkommens 
entstehen, in gegenseitigem Einvernehrnen 
zu beseitigen. Sie kénnen auch gemeinsam 
darfiber beraten, wie eine Doppelbesteue- 
rung in Fallen, die im Abkommen ‘nicht 
behandelt sind, vermieden werden kann. 

(4) Die zust'alndigen Behiirden der Ver- 
tragstaaten kénnen ffir Zwecke der Anwen- 
dung dieses Abkommens unmittelbar mit- 
einander verkehren. 

‘ 
Arfiéel 26 

Azzstauscla won Informationm 

(1). Die zus’téindigen Behérden der Ver- 
- tragstaaten werden' gegenseitig die zur 
Durchfiihrung dieses Abkomrnens erforder- 
lichen Informationen austauschen. Alle so 
aus‘getauschten Informationen sind geheim- 
zuhalten und. dfirfen nu: solchen Personen 
Oder Behijrden mitgeteilt werden, die mit 

A1'2 

deg Veranlagung oder Erhebung der unter' 
dieses Abkommen fallenden Steuern befasst 
sind. 

(2) Absatz 1 ist auf keinen Fall so aus- 
zulegen, als verpflichte er einqn der Ver- 
tragstaa’ten : 

_a) Verwalmngsmassnahmen dutchzufiih- 
ren, die. von‘ den Gesetzen oder der 
Verwaltungspraxis dieses oder des an- 
deren Vertragstaates abweichen. 

b)__ Angaben zu fibermitteln, die nach den 
geltenden Gesetzen odef im ii‘blichen 

Verwaltungsverfahfen dieses ode: des 
_ 
anderen Vertragstaates nicht beschaffl 
bar sind, 

c) In-formationen zu erteilen, die ein Han- 
dels-, Industrie— Oder Berufsgehejmnis, 
ein Geschéiftsverfahren preisgeben Wiir- 
den oder deren Erteilung deJ: affent- 

. lichen Ordnung widerspréiche (Ordrc 
public). 

Artiéel 27 
I némfttreten 

(1‘) Dieses A-bkommen bedarf der Ratifi- 
kation. Der Austa-usch der Ratifikatibns- 
urkunden findet in Warschau statt. 

(2) Dieses Abkommen tritt sechzig Tage 
nach dem Austausch der Ratifikations— 
urkunden if; Kraft, und seine Bestim- 
mungen finden erstrnals Anwendung auf 
Steuern, die ab dem 1. J5me: 1974 erhoben 
werden. ' 

Amfiéel 28 
U5 ergzmgsb em’mmungen 

Mit dem Wirksamkeitsbeginn dieses Ab- 
kommens treten ,die Bestimmungen des 
Vertrages zwischen der Republik Osterreich 
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.und deg Republik‘ P'olen vein 22.'_Apri1 
1932 zur Vermeidung der Doppelbesteue— 
rung auf dem Gebiete der direkten Steuem 
sowie fiber Rechtshilfe in Abgabensachen ’ 

ausset Kraft. 

Artiéel 29 
Auuerémfttreten 

(1) Dieses Abkommen bléibt in. Kraft, 
bis es vOn einem der Vertragstaaten gekfin- 
d-igt wird. 

(2) Jeder Vertragstaat kann dieses A-b-. 

komrnen nach Ablauf einer Frist von fi'mf 
Jahren nach Inkrafttreten diese‘s Abkom— 
mens jederzeit schriftlich auf diplomati- 
séhern Wag unter Einhaltung einer .sechs- 
mc‘matigen Kiindigungsfrist zurn Ende des 
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Ka‘lender-jahr'es' kiindigen. In diesem Fall iét 
das Abkommen fiir die Steuerzeitgéiume 
nicht mehr anzuwend'en, die nach dem 
Ende dieses Kalenderjahres beginnen. 

ZU URKUND DESSEN haben die Bevoll— 
méichtigten der beiden Staaten dieses Ab- 
kommen unterschrieben *und mit Siegelh 
versehen.

A 

GESCH-EHEN zu Wien, am 2. Oktober' 
1974 in iweifacher Urschrift, jed‘e in d’eut— 
scher und pol-nischer Sprache, wobei beide 
Texts gleichermassen authentisch sind. 

Ffir die Republik Osterr'eichi 
Dr. Alfred Twaroch 

Fiir‘ die Volksrepu-blik Polen: 
Czyrek 
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zwiischen der Biurndiesrepufbi‘ik Derutscgh'land? 
u-nd .d‘er 'So'ziafistis-chenx Republlik fRumatnii‘en 
zur Vermeidung der Do-ppel‘besteuerunzg a-uf 
dem Gebiete drer Steuern. vom- Einkom—mezni 

" 

‘undv vom ‘Vermégien' ’
' 

SUPPLEMENT 
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V01;XXIX,NQ.‘4, April/avril 1975 
‘Muiderpoort - 124 Sarphatistraat - Amsterdam .

~ 

A doublé taxation treat} um: :z'gned Zeta/92h Germgzh Fedelraeepz/tlblé'r‘c‘ and. 
Romania 672 Izme‘ 29', 1973. Theire‘aty is Jubject 150 ratification before entering into

~ 
fqrce; It_wz'll gqnérazly bé’egffgctiflei-axj of famzzqrfl 1, 1972. 

r v ‘ 

TEXT 
Die BundéSrepublik Deutsthland 

und 

die s'oziaustische Republik Ruménien 

von, d‘em Wfinsch gelei-tet, Ein Abkommen 
z'ur Vexmeidung den Doppelbesteuerung auf 
dem Gébie’t der Steuefn vom Einkbmmen; 
‘und vom Vermbgen' zu schliessen, um ihre 
geg’ehseitigen Wittsc‘haftlichen' Beziehungen 
zu lféirdem, —- 

Habefi kfoli‘genaeshyereilnbértzr 

Am‘leez 1
' 

' 

Perqb'nlz'flagr Gelmngybereicb 

Dieses Abkommen gilt fiir Pezsonen? die in 
einem Vertragstaat Oder in beiden Vertrag- 
staatEn ans'aissig sind. ' 

Aflikel 2 
Unfer day. Abkom’mm fallénde Steaer'iz 

(1) DieSes Abkomm‘en‘ gilt, =ohne Rfic‘ksicht 
a-uf die Art ‘der tebung; ffir'Sféuem mm. x 

Eink‘omrnen und ‘vom Wefmégen, dié'in 
den Vertragstaaten geméiss den ,geltende'n 
gesetzlichenr Bestimfnfingen erhdb'en 'were. 
‘den.. ' 

" 

u

' 

(2) A15 Steuerri vom Einkomx’nen u‘nd 'vofn 
Verméigen gelten die Steuem, die 60m ’ 

-Gesamteinkommen'?_ Vom 'GeSamtVérmégejn 
ode: ‘von T’eil’en des, ‘Eirikomfiaens od'er, deS» 
Vepmége'ns erhoben werd’eh, ei’nSchligSs'lic'h

> 

der Steuem vom Gewinn ,aus-d’er Veréiussie’n 
rung beweglichenoder unbe’w'eglichen Vet; 

' magens sowie‘der Wertzuwac‘hsSteuem.
‘ 

Di'e z'ur Zeit bestehepden Steuem, die 
in den Anwendungsberei‘ch dieses Ab'kom; 
‘mensrfallen, sind‘: '

V 
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TAXN CONVENTION GERMAN FEDERAL REPUBLIC —— ROMANIA 

a) in der Bundesrepublik DeutSchIa-nd: 
die Einkommensteuer 

einschliesslich der Ergéinzungsabgabe 
z‘ur Einkommensteuer, - 

die Kiirperschaftsteuer 
einschliesslich der Ergfinzungsabgabe 
zur Kérperschaftsteuer, 

die Verméigensteuer, 
die :Grundsteuer und 
die Gewerbesteuer; 

b) in der SozialistiSchen Republik Rumi- 
men: 
die Steuer votn Einkommen aus Léhnen, 
aus schriftstellerischen, ki'mstlerischen 
und Wissenschaftlichen Wcrken, aus der 
Mitarbeit an Verfiffentlicfgungen, aus 
kfinstlerischen Danbietungen, aus Gut; 
achten sowie aus anderen Quellen; 
die Steuer vom Einkommen der ge- 
mischten Gesellschaften, an welchen 
ruminische Wirtschaftsorganisationen 
und ausl‘alndische Paftner beteiligt sind; 
die Steuer vom Einkommen aus produk- 
tiver, handwerklicher und freiberuf- 
licher Titigkeit sowie vom Einkommen, 
das von nightstaatlichen Untemehmen 
bezogen wird; 
die Steuer vom Einkommen ans de 
Landwirtschaft; ‘ 

Steu¢m von Geb‘aiuden und stidtisehen 
Grundstiicken sowie 
A'bgaben fiir Transportmittel. 

(4) Die Bestimmungen dieses Abkommens 
ii'ber die Besteueni-ng des Einkommens Oder 
d‘e,s Vermé'rgens gélten entsprechend ffir die 
nicht nach dem Einkommen oder dem Ver- 
mfigen berechnete Gewerbesteuer, die in 
der Bundesrepublik ‘Deutschla-nd erhoben 
Wird. 

(5) bieses Abkommefi gilt auch fi'u: alle 
'Steuem gleicher ode: éihnlicher Art, die 
ki'mrftig neben den zur Zeit bestehenden 

Steuem oder an deren Stelle erhoben wer- 
den. Die zustéindigen Behtirden der Ver- 
tragstaaten .teilen einand‘er am Ende eines 
jeden jahres die in ihren Steuergesetzen 
ei-ngetretenen Anderungen, soweit erforder— 
lich, mit. 

' 
Artiéel 3 

Allgemeifle Definitionen 

(1) Im Sinne dieses Abkommens, wenn der 
Zusammenhang keine andere Auslegung 
erfordert: 

a) bedeuten die Ausdriicke ,,ein Vertrag— 
staat“ und ,,der andere Verttagstaat“, je 
nach dem Zusammenhang, die Bundes- 
republik Deutschland Oder die Sozialisé 
tische Republik Ruminien; ' 1 

b) umfasst der Ausdruck ,,Person“ rnatfir- 
liche Personen und Gesellschaften; 

c) =bedeutet der Ausdruck ,,Gesellschaft“ 
aIIe juristischen Personen einschliess- 
lich der gemischten Gesellschaften ru- 
miinisc-hen Rechts Oder Rechtstriiger, die 
fiir die Besteueru-ng wie juristisphe 
Persone‘n behandelt werden;

_ 

d) ibedeuten die Ausdriicke ,,Unternehmen 
eines Vertragstaates“ und ,,Unt¢rneh- 

- men des anderen Vertragstaates“, je 
nachdé'm, *ein Untemehmen, das von 
due]: in einem Vertragstaat ansiissigen 
Person betrieben Wird, oder éin Untef— 
nehmen, das von cine: in dem finderen 
Vertragstaat ariséissigen Person betrieben 
Wird; 

'e) bedeutet der Ausdruck ,,zust§ndige Be- 
h6rde” auf seiten der Bundesrepublik 

‘Deutschlalnd den Bundesminister der 
Finanzen und auf seiten der Sozialisti-' 
sc-hen Republik Ruminien das Finanz- 
ministeriurn. ‘ 

(2) Bei Anwendung =dieses Abkommens 
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dutch einen Vertragstaat ‘hat, wenn der Zu- 
sammenhang nichts apde'res erfordert, jeder 
n‘icht anders definierte Ausdruck die Be- 
deutung, die ihm _nach dem Recht dieses 
Staates fiber die Steuern Zukommt, welche 
Gegénstan'd dieses Abkommens sind. 

Artiéel 4 
Steuerlicber Wobmz'tz 

(1) Im Sinne diesés Abkommens' bedeutet 
der Ausdruck ,,eine in einem Vertragstaat 
ansissige Person“ cine Person, die nach 
dem Recht 'dieses Staates dort auf‘ Grund 
ihres WOhnsitzes, ihres stindigen Aufent- 
halts, des Ortes ihrer Ges'chéiftsleitung Oder 
eines anderen éihtglichen Merkmals steuer- 
pflichtig ist. 

(2) Ist 'nach Absatz 1 eine natiirliche {Per- 
son in beiden Vertragstaaten. anséissig, so 
gilt folgendes: 
a) Die Person gilt al's in dem Vertragstaat 

anséissi’g, in dem sie fiber eine standige 
Wohnstitte verfiigt. Verfiigt sic in bei- 
den Vertr’agstaaten fiber eine stindige 
Wohnstiitte, so gilt sie als in- dem Ver- 
tragstaat anséissigg-zu dem 516 die enge- 
ren peggiipligheh und wirtschaftlichen 
Beziehungen hat. 

- b) Kann nicht bestimmt werden, in 
welchem Vertragstaat die Person die 
engeren persfinlichen und wirtschaft- 
lichen Beziehungen hat, oder verfiigt 
sie in keinem der Vertgagstaaten fiber 

, 
eine stindige Wohnstiitte, so gilt sie als 
in dem Vertragstaat-ansfissig, in dem sie 
ihren gewéhnlichen Aufenthalt hat. 

(3) Ist nach Absatz 1 eine andere als eine 
natfirliche Person in beiden Vertragstaaten 
ansassig, so gilt sie als in dem 'Vertragstaat 
ansiissig, in dem sich der Ort ihrer tatséich- 
lichen Geschiftsleitung befindet. 

.. TEXT 

An‘z'éel 5 
l Betrz'ebn‘éiéte 

(1) Im Sinne dieses Abkommens bedeutet 
der Ausdruck ,,Betriebst%itte“ eine feste- 

Geschiiftseinrichtung, 'in der die Titigkeit 
des Untemehmens ,ganz oder téilweise ausa 
gefibt wird. ' 

(2) Der Ausdruck ,,Betriebstéitte“ umfasst 
insbesonder‘e: - ‘r 

a) einen Ortder Leitung, 
b) eine ZWeigniederlassung, 
c) eine Geschéiftsstelle, 
d) eine Fabrikationsstéitte, 
e) eihe Wéfkstéitte, " 

. 

‘ 
I I -' 

f) ein Bergwerk, ‘éinen‘ Steinbruch od’er 

cine andere Stitte der Ausbeutung v‘on 
Bodenschiitzen, 

. 

,’. 

g) éine Bauausffihrung‘ oder Montage, 
‘ 

deren Dauer zwéflf Monate fiberschrei; 
tet. . 

,‘ 

(3) A15 Betriebstéi'tten gelten nicht; 
a) Einrichtungen, die‘ ausschliesélich z'ur 

Lagerung, AuSstelIung Oder Ausliefé- 
rung -von 'Giitemr Oder. Waren des. 
Unternehmens benutzt werden, sowie 
die Waren selbst, einschliessiich des 

_ 

Verkaufs solcher Waren im Anschluss " 
,an eine Messe;

I 

b’)“ Besténde ._vor1 Gfitern Oder Waren des 
Untemehmens; die ausschliesslich zu. 

dem Zweck unterhalten werden,_ dutch 
ein anderes Unternehmen bearbeitet 
oder verarbeitet Zu werden; ‘ 

c) eine feste Gesch'dftsei-nrichtung, d‘ie aus- 
schliesslich zu dem Zweck ufiterhalterl 
Wird, ffir das Unternehmén Gfiter oder 
Waren einzukaufen, Informationen zu 
beschaffen oder Werbung Zu betreiben; 

d)- eine feste Geschfiftseinrichtung, die aus- 
schliesslich zu dem Zweck unterhalten 
Wird, ffir das Untemehmen wissén- 
schaftliche Forschung Zu betreiben, 
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Auskiinfte zu erteil‘en oder‘ ihnliChe 
T itigkeiten auszuiiben, die vorbereiten- 
der Art sihd Oder eine Hilfstiitigkeit 
darstellen. 

('4) Ist ei-ne Person — mit Ausnahme eines, 
unabhéingigen Vertreters im Sinne des Ab- 
satzes 5 —— in einem Vertragstaat fiir ein 
Unternehmen des anderen Vertragstaates 
.titig, so gilt cine in dem erstgénannten 
Staat gelegene Betriebsfiitte als gegeben, 
wenn die Person eine Vollmacht besitzt, im 
Nat-meg 'des Unter-nehrnens Vertréige abzu- 
schliessen, und die Vollmacht in diesem 
Staat gewéhnlich ausfibt, es sei denn, dass 
sich ihrc Titigkeit auf den Einkauf von 
Giitern Oder Waren fiir das Unternehmen' 
beschréinkt. 

(5) Ein Unternehmerr eines Vertragstaates 
Wird nicht schon deshalb so behandelt, als 
habe es, eine Betriebstiitte in dem anderen 
Vgrtragstaat, weil es dort seine Téitigkeit 
dutch eine‘n Ma‘kler, Kommissionéir oder 
einen anderen unabhingigen Vertreter aus— 
iibt, sofern diese Personen im Rahmen ihre’r - 

ordentlichen Geschiftst'aitigkeit handeln. 

(6) Allein dadur’ch, dass eine in einem 
Ventragstaat anséiSsige Gesellschaft eine 
Gesel‘lschaft beherrscht oder von einer Ge- 
sellschaft beherrscht Wird, die in ‘dem an- 
deren Vertragstaat anséissig ist Oder dort 
(entweder dutch eine Betriebst’altte Oder in 
anderer Weise) ihre Tatigkeit ausiibt, wird 
ei'ne der beiden Gesellschaften nicht zur 
Betfiebstitte: der anderen. 

Artiéel 6 
Einéz'infte am anbeweglz'cbem Vermb'gen 

(‘1) Einkiinfte aus unbeweglichem Ver- 
mégen kénnen in dem Vertragstaat be- 
steuert werden, in dem dieses Vermégen 
liegt. 

(2) Der Afisdruck ,,unbeweg1iches Vet-y 
mfigen“ bestimmt sich nach dem Recht des 
Vertragstaates, in dem das Vermb'gen liegt. 
Der Ausdruck umfasst in jedem Fall das 
Zu-behéir zum unbeweglichen Vérmégen, 
das lebende und tote Inventar land- und 
forstwirtschaftlicher Betriebe, die Rechte, 
auf die die Vorschriften des Privatrechts 
fiber Grundstiicke Anwendung finden, die 
Nutzungsrechte an unbe-weglichem Ver- 
mégen sowie die Rechte auf veranderh'che 
Oder feste Vergiitungen fiir die Ausbeutung 
odér das Reoht auf Ausbeutung von Mine- 
ralvorkommen, Quellen und anderen Bo- 
densch'aitzen; Schiffe und Luftfahrzeuge 
gelten nicht als unbewegliches Vermégen. 

(3) Albsatz 1 gilt fiir die Einkiinfte aus‘de'r 
unmittelbaren Nutzung, der Vermiétun‘g 
ode: Verpachtung sowie jeder anderen Axt 
der Nutzung unbeweglichen Vermiigens. 

(4) Die Abséltze 1 und 3 gelten auch ffir 
Einkiinfte aus un'beweglichem Verméigen 
eines Unternehrnens und fiir Einkiinfte aus 
unbeweglichem Vermtigen, das der Aus— 
iibung eines freien Berufes dient. 

Artiéel 7 
U ntemelsmemgewz’mge 

(1) Gewinne eines Unternehmens eines 
Vertragstaates ki‘mnen nut in diesem Staat 
bes'teuert werden, es sei denn, dass das 
Untemehrnen seine Titigkeit im andeten 
Vertragstaat durch eine dort gelegene Be- 
triebstéitte ausiibt. Ubt das Unternehmen 
seine Titigkeit in diesel: Weise aus, so kén- 
nen die Gewinne des Unternehmens in dem 
anderen Staat besteuert warden, jedoch nu): 
insoweit, als‘ sie dieser Betriebstidtte Zu- 
gerechnet warden kfinnen. 

(2) Ubt ein Unternehmen eines Vertrag- 
staates seine Titigkeit in dem anderen Ver- 

B4 
I 

Supplement Bulletin Vol. XXIX, 119. 4, April/avril 1975



tragstaat duzoh cine dart geIegene Barrieb- 
statte am, so sind in jedern Vertragstaat 
di’eser B’etriebStfitte die Gewinne Zuzurech— 
nen, die sie hitte erzielén kéinnen, werm sie 
cine gleiche Oder fihnliche Titigkeit unter 
‘gleichen ode: \éihnlichen Bedingungen als 
selbstindiges Unternehmen ausgeiibt hitte 
und irn Verkehr mit dem Unternehmen, 
dessen ‘Betriebstiitte sie ist, vallig unab— 
héingig gewesen Wire. 

(3) Bei der Ermittlung der ‘Gewirme einer 
Betriébs'tfitte werden die .ffir diese Betrieb- 
stfitte entstandenen Aufwendungen, ein— 
schliesslich der Geschéftsfiihrungs- and all- 
gemeinen Verwaltungskosten, Zum Abzug 
Zugelassen, gleichgiiltig, ob sie in dem 
Staat, in dem die Betriebstéitte Iiegt, odef 
anderswo entstanden sind. 

(4) Soweit es‘ in einem Vertragstaat fiblich 
ist, die einer Betriebstéitte z-uzurechnenden 
Gewinne 'durch Au-fteilun-g der Gesamt- 
gewinne des Unter-nehmens auf seine ein— 
zelnen Teile zu ermitteln, schliesst Absatz 2_ 
nicht aus, dass dieser Vertragstaat die zu 
besteuernden Gewinne nach der iiblichen 
Aufteilung ermittelt; die Art der angewen— 
deten Gewinnaulfteilung muss jedoch so 
sein, dass das Ergebnis mit den Grund— 
sitzen dieses Artikels fibereinstimmt. 

(5) Auf Grund des blossen Einkaufsfi von 
Giitem Oder Waren fiir das Unternehmen 
Wird einer Betriebstéitte kein Gewinn zu- 
gerechnet. ‘ 

(6) Bei' Anwendung der vorstehenden Ab- 
sé‘Ltze sind die der 'Betriebstéitte Zuzurec-h- 
nenden Gewinne jedes Jahr auf dieselbe 
Art zu ermitteln, es sei denn, dass,ausrei- 
chende Gri'mde daffir bestéhen, anders zu 
veffahfen. 

(7) Gehéren zu den Gewinnen Einkfinfte, 
die in anderen Artikelnudieses Abkommens 

genannt sind‘, so werden die Bestimmungen
. 

- jener Artikel dutch die Bestimmungen die- 
ses Artikels nic‘ht berfihrt. 

Artiéel 8 f 

S eexcbz‘ffzzbrt, Binnemc/az'ffcz/t zmd 
Luftfzzbrt 

(1)- Gewinne aus dem Betrieb vvon Sce- 
schivffen Oder Luftfahpzeugen im intern'atio- ‘ 

nalen Verkehr kbnnen mm: in dem Vertrag- 
staat besteuert werden, 'in dem ‘s‘ichw der- 

Ort der tatséichlichen Geschéflftsleitung des 
Untemehmens vbefindet. 

‘

I 

(2) Gewinne aus dem Betrieb von Schif- 
‘fen, die der Binnenschif-fahrt dienen, k6n— 
nenr nut in dem Vertragstaat besteuert wer— , 

den, in dem sich der Ort der tatsiichlithen 
GESchiiftsleitung deS Unterneh’r'ngans be- 
findet. 

(3) Axbsitze 1 and 2 gelten entsprechend 
fiir Betciligungen eines Unternehmens der 
Schiff- Oder Luftfahrt an einem Pool, einer 
Betriebsgemeinschaft Oder eincm anderen 
internationalen Betrie‘bszusammensehluss. 

Artiéel 9~ 
Dividends)” 

(1) Dividenden, die eine in einem Vert‘ragé 
staat anséissige Ges¢llschaft an eine in dem 
anderen Vertragstaat ansissige Person zahlt, 
k6nnen in dem anderen Staat xbesteuert 
werden. 

(2) Diese Dividend‘en k6nneh jedoch‘ in 
dem Vertragstaat, in dem die die Dividen- 
den zahlende 'Gesellscha-ft ans‘a‘ssig ist, nach 
dem Recht dieses Staates besteuert werden; ‘ 

die Steuer darf abet picht fibersteigenv: 
a) 10 vom Hundert des Bruttobetmges d'er‘ 
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Divide'nden, wenn der Empfiinger eine 
. Gesellschaft (ausgenommen eine Per- 
sonengesellschaft) ist, die unmittelbar 
fiber mindestens 25 vom Hundert des 
Kapitals der die Dividenden zahlenden 
Gesellschaft verffigtg- 

b) 15 vom Hundert des Bruttobetrages der 
Dividenden in allen anderen Fallen. 

(3) (Solange in einem Vertragstaat der 
Ste'uersatz vofn Gewinn einer Gesellschaft 
fiir den ausgeséhfitteten Gewinn niedriger 
ist als der Steuersatz fiir den nicht aus- 
gés‘chiitteten Gewinn und der Unterschied 
20 vom Hundert oder mehr betréigt, darf 
abweichend von Absatz 2 die Steuer, die in 
diesem Staat von den Dividenden .erhoben 
wird, 25,75 vorn Hundert des Bruttobetm— 
ges der Dividenden betragen, wenn. die 
Dividenden von einer in diesem Vertrag- 
staat anséissigen Gesellschaft stamrnen und 
von einer in dem anderen Vertragstaat an- 
sissigen Gesellschaft bezogen werden, der 
entweder selbst Oder zusammen mit ande- 
ren- Personen, von denen sie beherrscht wird 
oder die mit ihrgemeinsam beherrscht wer- 
den,‘ unmittelbar ode_r mittelbar mindestens 
25 vom Hundert der 'stirnrnberechtigten 
‘Anteile der in dem erstgenannten Staat an- 
s‘éissigen Gesellschaft gehéren. 

(4) Der in diesem Artikel verwendete Aus- 
druck ,,Dividenden“ bedeutet Einnahmen 
aus Aktien, Genussrechten Oder Genuss~ 
scheinen, Kuxen, Gewinnanteilen Oder an- 
deren Rechten —-— ausgenomrnen Forderun- 
gen -— mit GeWinnbetéiligung sowie aus 
sonsfigen Gesellschaftsanteilen stammende 
Einnahmen, die nach dem Steuerrecht des 
Staates, in dem die ausschiittende Gesell- 
schaft ansfiissig ist, den Einnahmen aus Ak- 

iti‘eq gleichgestellt sin-d, einschliesslich der 
Einnahmen aus Beteiligungen an einem 
Handelsgewerbe als Stiller Gesellschafter 
im Sinne des ‘Rechts der .Bundesrepublik 

' 

Deutschland, aus Gewinnobligationen oder 
aus partiarischen Darlehen sowie der Aus- 
schiittungen auf die Anteilscheine von 
Kapitalanlagegesellschaften (Investment~ 
fonds).

‘ 

(5) Die Absiitze 1 und 3 sind hicht anzu- 
Wenden, wenn der in einem Vertragstaat 
ans‘aissige Empféinger der Dividenden in 
dem anderen Vertragsfiaat, in dem die die 
Dividenden Zahlende Gesellschaft anséissig ; 

ist, eine Betriebstéitte hat und die Beteili- 
gung, fiir die die Dividenden gezahlt wer- 
den, tatséichlich zu dieser Betriebstéitte ge- 
hiirt. In‘ diesem Fall ist Artikel 7 mm- 
wenden. 

(6) Bezieht eine in einem Vertragstaat an- 
séissige Gesellschaft Gewinne Oder Ein- 
kiinfte aus dem anderen Vertragstaat, so 
darf dieser andere Staat weder die Dividen- 
den Ibesteuern, die die Gesellschaft an nicht 
in diesem anderen Staat anséissige Personen 
zahlt, noch' Gewinne der Gesellschaf-t einer 
Steuer fiir nichtausgeschiittete Gewinne 

' unterwerfen, selbst wenn die gezahlten 
Dividenden ode: die nichtausgeschiitteten 
Gewinne ganz oder teilweise aus in dem 
anderen Staat erzielten Gewinnen odes: 

Einkiinften bestehen. 

Artiléel 10 
Zimen 

(1) Zinsen, die aus einem Vertragstaat 
stammen und an eine in dem anderen Ver- 
tragstaat ansassige Person'gezahlt werden, 
kénnen in dem anderen Staat besteuert 
werden. 

(2) Diese Zinsen k6nnen jedoch in dem 
Vertragstaat, aus dem sie stammen, nach 
dem Recht dieses Staates besteuert werden; 
die Steuer darf aber 10 vom Hundert des 
Betrages der Zinsen nicht fibersteigen. 
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’ (3) Der in diesem Artikel verwendete Aus- 
druck ,,Zinsen” bedeutet Einkiinfte aus 
6ffentlichen Anleihen, aus Schuldverschrei- 
bungen, auch wenn sie dutch Pfandrechte 
an Grundstiicken gesichert oder mit einer 
Gewinnbeteiligung hausgestattet sind, und 
aus Forderungen jeder Art sowie alle an- 
deren Einkiinfte, die nach dem Steuerrecht 
des Staates, aus dem sie stammen, den Ein- 
kfinsften aus Darlehen gleichgestellt sind. 

(4) A‘bsh‘tze 1 und 2 sind nicht anzuwene 
den, wenn der in einem Vertragstaat an- 
sblssige Empféinger der Zinsen in dem an- 
deren Vertragstaat, aus dem die Zinsen 
stammen, eine Betriebstéitte hat und die 
Forderung, fiir die die Zinsen «gezahlt wer- 
den, tatsfichlich zu dieser Betriebstitte ge- 
hért. In diesem Fall ist Artikel 7 mm- 
wenden. 

(5) Zinsen gelten dann als aus einem Ver- 
tragstaat stammegd, wenn der Schuldner in 
diesem Staat ansissig ist. Hat abet der 
Schuldner der Zinsen, ohne Riicksicht dar- 
auf, ob er in einem Vertragstaat ansfissig ist 
oder nicht, in einem Vertragstaat eine Be- 
triebst’itte und ist die Schuld, ffir die die' 

Zinsen ‘gezahlt werden, ffir Zwecké der 
Betriebstitte eingggangen und tragt die 
Betriebstiitte die Zinsen, so gelten die Zin- 
sen als aus dem .Vertragstaat stammend, in 
dem d-ie Betriebstiitte liegt. 

(6) Bestehen zwischen Schuldner und 
Glfiubiger Oder zwischen jedem von ihnen 
und einem Dritten besondere Beziehungen 
und iibefsteigen deshalb die gezahlten- Zin- 
sen, gemessen an der zugrunde liegenden 
Forder’ung, den Betrag, den Schuldner und 
Glaubiger ohne diese 'Beziehungen verein- 
bart batten, so Wird dieser Artikel nur auf 
diesen letzten Betrag angewendet. In diesem 
Fall kann der fibersteigende Betrag nach 
dem Recht jedes Vertragstaates u-nd unter 

TEXT 

Berficksichtigung der ande'ren Bestimmun— 
gen dieses Abkommens besteuert werden. 

Ariz'éel 11 
Lz'zenzgefiz’ihren 

(1) Lizenzgebijhren, die aus einem Ver- 
tragstaat stammen und von einer in dem 
anderen Vertragstaat anséissigen Person be- 
zogen werden, kénnen nut in dem anderen 
Staat ‘besteuert werden. 

(2) Diese Li'Zenzgebiihren 'kb'nnen jedoch 
in dem Vertragstafit, aus dem sie starfimén, 
nach dem Recht dieses Staates besteuert 
werden; die Steuer danf aber 10 vom Hun— 
dert des Betrages der Lizenzgebiihren night 
fibersteigen. ‘ 

(3) Der in diesem Artikel verwendéte‘ Aus- 
druck ,,Lizenzgebiihren“ bedeutet Vergii; 
tungen jeder Art, die fiit‘ die Benutzung .. 

Oder fiit das Recht a-uf Benutzung von 
Urheberrechten arr literarischen, kfinStleri- 
schen Oder wissenschaftlichen Werken, ein— 
schliesslich kinematographischer Filme, Von 
Patenten, Warenzeichen, Mustern Oder 
Modellen, Plinen, geheimen Formeln Oder 
Verfahren oder ffir die Benutzung Oder das 
Recht auf BenutZung gewerblicher, kauf— 
minnischer oder wissenschaftlicher Aus- 
riistungen ode: ffir die Mitteilung gewerb- 
licher, kaufmfinnischer oder Wissenschaft- 
licher Erfahrungen gezahlt warden. 

(4) Abséitze 1 und 2 sind nicht anz'uwen- 
den, wenn der in einem Vertragstaat an- 
sissige Empféinger der Lizenzgebfihren in 
dem anderen Vertragstaat, ,aus dem die 
Lizenzgebiihren stammen, eine Betriebstiitte 
hat und die Rechte oder Vermégenswefte, 
ffir die Lizenzgebfihren gezahlt werden, 
tatsfichlich zu dieser Betriebstéitte‘ gehéren. 
In diesern Fall ist Artikel 7 anzuweqden. 
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(5) Lizenzgebiihren gelten dann als aus 
einem Vertragstaat stammend, wenn der 
Schuldner dieser Staat selbst Oder eine in 
dieSem Staat ans‘aissige Person ist. Hat abet 
der Schuldne): der Lizenzgebiihren, ohne 
Riicksicht darauf, ob er in einem Vertrag- 
staat anséissig ist Oder nicht, in einem Ver- 
tgagstaat eine Betriebstéitte und ist der' Ver- 
trag, auf Grund dessen die Lizenzgebiihren 
Zu zahlen sind, fiir Zwecke der Betrieb- 
stitte geschlossen und trfigt die Betrieb— 
stiitte diese Lizenzgebiihren, so gelten die 
Lizenzgebiihren als aus dem Vertragstaat 
stammend, in dem die Betriebstéitte liegt. 

(6) Besteheq zwischen Schuldner und 
Gléubiger oder zwischen jedem von ihnen 
und einem Dritten besondere Beziehungen 
119d fibersteigen deshalb die geZahlten 
Lizenzgebiihren gemessen an der zugrunde 
liegenden Leistung, den Betrag, den Schuld- 
ner.und Glaubiger ohne diese Beziehungen 
vereinbart bitten, so wird dieser Artikel 
nut auf diesen letzten Betrag angewendet. 
In diesem Fall kann der fibersteigende 
Betrag nach dem Recht jedes Vertragstaates 
und unter Berficksichtigung der anderen 
Béstimmungen dieses Abkommens ‘besteu- 

. ext werden. 

Arliéel 12 
S elbxzféindz'ge Arbez’t 

(i) Eirikiinfte, die eine in einem Vertrag— 
staat ansfissige Person aus einem freien 
Beruf oder aus sonstiger selbstiindiger 
Titigkeit iihnlicher Art bezieht, kénnen 
run: in diesem Staat besteuert Warden, es sei 
denn, dass die Person fiir die Ausiibung 
ihrer Titigkeit in dem anderen Vertragstaat 
regelméissig fiber eine feste Einrichtung ver- 
ffigt. Verffigt sie fiber 'eine solche feste 
Einrichtung; so kfinnen die Einkfinfte in 
dem anderefl Staat besteuert warden, jedoch 

nur insoweit, als sie diesel: festen Einrich- 
Stung zugerechnet warden kénneri. 

(2) Der Ausdruck ,,freier Beruf“ urnfasst 
insbes’ondete die selbstiindig 'ausgeiibte 
wis-senschaftliche, literarische, kfinstleri- 
sche, erzieherische oder unterrichtende} 
Titigkeit sowie die selbstéindige Téitigkeit 
der Arzte, Rechtsanwéilte, Ingenieure, Ar.- 

chitekten, Zahnirzte und Biicherrevisoren. 

Artikel 13 
Gebéilter, Lb'lme zmd ii/onlitbe Vergz'z'tzzi'zgen 

(1) Verbehaltlich der Artikel 14 und l6 
kénnen Gehidlter, Léhne und fihnliche Vet: 
giitungen, die eine in einem Vertragstaat 
ansfissige Person aus unselbsiéindiger Ar- 
beit bezieht, nut in diesem Staat besteuert 
werden, es sei depn, dass die Ar-beit in dem 
anderen Vertragstaat ausgeiibt wird. Wird 
die Arbeit dort ausgeiibt, so kénnen die 
dafiir bezogenen Vergiitungen in dem an- 
‘der'en Staat 'besteuert werden. 

(2) Ungeachtet des Absatzes 1 kiinnen 
Vergiitungen, die eine in 'einem VertragJ 
staat anséissige Person ffir cine in dem an- 
deren Vertragstaat ausgeiibte unselbstéin— 
dige Arbeit bezieht, nut in dem erstgenann— 
tén Staat besteuert werder‘l, wenn 
a) der Empffinger sich‘ in dem anderen 

Staat insgesamt mic-ht, linger als 1483 

Tage wfihrend' des betreffenden Kalen- 
derjahres auvfhéilt;

I 

b) die Vergiitungen vqn _einem ArBeit- 
geber Oder fiir einen Arbeitgeber ge- 
zahlt werden, der nicht in dem anderen 
Staat anséissig ist und 

c) -die Vergfitungen nicht von einer Be- 
triebstéitte Oder ei-ner festen Einrichtung 
getragen werden, die der Arbeitgeber 
in dem anderen Staat hat. 
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(3) Ungea’chtet der vorstehenden Bestim— 
mungen dieses Artikels kénnen Vergfitun- 
gen ffir unselbstéindige Arbeit, die an Bord 
eines Seeschif-fes Oder Luftfahrzeuges im 
internationalen Verkehr oder an Bor_d.eines 
SChi-ffes, das der Binnensqhiflfahrt dient, 
ausgeiibt wird, in den; Vertragstaat besteu- 
ert werden, in- dem sich der Ort der tatsf‘ich- 
lichen 'Gesch'alftsleitung des Untemehmens 
befindet. . 

, 

Artz'éel’14‘ 
I _ 

~ Aafsz'c/anmn- and Verwzzltungsmm- 
vergflmngen 

Aufsichtsréts- Oder VerWaltungsratsvergii- 
tungen und: éihnliche Z'ahlungenx die eine 
id einem Veftragétaat anséissige Person in 
ihrer-Eigenschaft als Mitglied des Auf— 
sichts- ode: Vervéaltungsratés einer Gesell— 
scha-ft bezieht, die in dem' anderen Vertrag— 
staat anséissig iét, kénnen in dem anderen 
Staat besteuert werden. 

_‘ 
Artiéel 15 

Kz'imtler mid Sportler 

(1') Ungeachfet dér Ar’tikel 12 und 13'k6n- v 

pen Einkiin-fte, die berufsméissigeKiinsvtler, 
wie Bfihnen-, FiImL, Rundfunk- odef Fern- 
s'ehkiinétlér, und Musiker, Sowie Sportler 
aus ihrer in‘diesér Eigens'chaft pe’rséhlich 
ausgeiibteri Titigkeit beziehen, in dem Ver- 
tragstaat ubesteuerf Warden, in dem' sie diese 
Tit-igkeit ausiiben. 

(2) Abweichend von Absatz 1 ki‘mnefi Ein- 
ki'mfte aus Titigkeiten der in Absatz 1 ge- 
nannten Art bei Personen, die im Rahmen 
des von - den Vettragstaaten gebil‘ligten 
Kulturaustausches auftteten, nut in dem 
[Staat besteuent werden, in‘ dem sie ansélssig 
sind. - 

" TEXT 

Artiéel _16 
Offem‘lz'clae Kwan- 

(1) 'Vergiitungen, einschl-iesslich der Ruhe- 
gehéilter, die von einem Veritragstaat Oder 
einer seiner Gebietskérper'schaften unmit- 
teLbar Oder aus einem-von diesem Staat Oder 
der Gebietskbrperschaft errichteten Sender- 
vermfigen an, eine natiirliche Person fii‘r die 
diesem Staat Oder der Gebietskiirperschaft 
in Ausiibung bffentlicher Funktionen er- 

brachten Dienste ge‘wiihrt Warden, kénnen 
in diesem Staat besteuert Werden. Dies ~gilt: ‘ 

jedoc-h nicht, wenn die Vergfitungen an 
Personen gezahlt werden, die in‘ dem an- 
deren Staat stindig ansiissjg sind. 

(2) Auf Vergii-tungen fiir Dienstleisfiun— 
gen, die im Zusammenhang mit einer kauf- 
‘méinnischen oder gewérblichen Titigke‘it 
eines der Vertrag§taaten Oder einer Seine]: 
Gebietskérperschaften‘ erbracht werden, 
finden die Artikel 13 ,und 14 AQWendfing. 

I 

, 
Artilaél 17 

_ A
I 

:S‘t-zzéenten and andere in der Azzsbz'ldung‘ 
;tebénde Pejrxo'nen

' 

list-cine natiirliche Person in einem Ver- 
tragstaat ariséissig, unmittelbdf bevor sic. sich 
in den anderen Vertrags'taat ‘bégibt, und 
halt sie sich in- dem andg‘ren Staatlediglich 
als Student einer Universitit,‘ Hochschfile, 
Schule Oder andegen ihnlichen Lehransta‘lt 
dieses anzren Staates qder als Lehrling (in - 

der Bundesrepublik Deutsc'fhland einJ 
schliesslich der Volontire Oder Pr'aktikan- 
ten) od¢r.aIS-$0_txstige Person zum Zwedg 
der Fortbilldung voriibergchcnd -a.uf,'_‘so ist 

sie vom Tage ihre; ersten Ankun-ft in dem 
anderen Staat i-m Zusammenh'ang rfiit die- 
sern Aufenthalt von der Steuer di'eses an- 
deren Staate's' befreit: ' 
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‘ L
\ 

a) hihsichflich aller fiir ihren U‘nterhalt, 
ihge' Erziehung oder ihre Ausbildung 

‘ bestimmten Uberweisungen aus dem 
Ausl‘and find.

I 

'b) Wihrend d’er‘Dauer von h6chstens‘ 'drei 
~ Jah‘ren hinsichtlich aller Vergfitungen 

bis 2116 ‘O‘OO‘DM Oder dereri Gegenwert 
, 

lifi ruminischer Wihrung je Kalender- 
jahr fiir A'rbeit, die sic in dem anderen 
Vetttagstaat ausiibt, um die Mittel fiir 

' 

ihfen Untcrhalt, ihre E'rziehung ode: 
' 

ihr‘é Ausbilduh'g zu ergéin'zen.r 

Artféel 18 
Vermé'gen 

:(1), U‘n‘béwegliches Vermégen im- Sinhe 
des Artik‘els 6 Absatz ,2 kann in dem. Ver- 
‘tragstaat besteuért werde‘n, in dem dieses

‘ 

Vefmfigen liegt. 

V 
('2‘) Bewegliches Vennégen, das 'Betriebs- 
yen‘nfigen einer Betriebstiitte' cines Unter- 
nehmens darstellt odé’i: das‘ Zu einer der Aus- 
iibung—é'ines "freien Berufes dienende'n fes- 
ten ‘Eingichtpng gehb'rt, ‘kann in dem Ver- 
tragstaat abestefiert 'we’rden, in dem sich die 
Bettiebs'titte Oder die .feste Einrichtung be- 
‘findet, 

. 

(3) Séesc'hivf'nfe 11nd Lu'ftfahrzeuge‘im inter-v 
nationdlen Verkehr und Schiffe, die def 
Binnenséhiffahrt dienen, sowie bewegliches 
Vermfigén, dds dem Betrieb‘ dieser tiffe 
'und: Lu-ftéfahrzeuge dient, kfinnen nut in 
demVErtrags‘tafit besteuert werden, in dem 
sich- deg Ont der tatséichlichen Geschéi-fts- 

' "le'itu‘ng, des Unte‘rnehmens befindet. 

(Z4) Alle anderen Vermfigensteile einer in 
veincm Vertragstaat ansfissigen Person k6n~

' 

nen,nur in diesem Staat besteuent werden. 

CONVENTION GERMAN FEDERAL REPUBLIC; — ROMANIA ‘ 

‘Artiée'l .19
h 

Bexez'tiguizg der Doppelbexte'zzemng 

(1) Bei cine: in .der Bundesrepublik 
Deutsch'land anséssigen Person wird die 
Steuer Wie folgt vfestgesetzt: 
:1) Von der Bemessungsgmndlage ffir die 

Steuer der Bundesrepublik Dautschland 
Warden _di’e Einkiinfte aus Quellen in: 
nerhalb der Sozialistischen Republik 
Ruminicn und die in der Sozialistischen 
Republik Rum'éinien gelegenen Ver- 
m6genswerte auSgenommen, die nach 
diesem Abkommén in der Sozialisti- 

schen Republik Ruminién bes-teuert 
werdenv kénnen, soweit ni’cht Buch- 
stabe b anzuwe‘nden ist. Die Bundes- 
republik Deutschland behilt abet das 
Recht, die so ausgénommenen Einé 
kiinfte und Verméigenswerte bei der 
‘Festsetzung dés Steuersatzes zu beriick- 
sichtigen. Auf Dividenden ist Satz 1 

nu: anzuwenden, wenn die Dividenden 
einer in der Bundesrépublik Deutsch- 
land ansfissigeg Kapitalgesellschaft von 
cine: in d_er Sozialistischen Republik 
Ruminien ahsfissigen GeseIlschaft ge— 
zahlt warden, deren stimmberechtigte 
Anteile zu mindestens ,25 vom Hundert 
der erstgenannten Gesellschaft gehiiren. 
Von der Bemessungsgrundlage ffir die 
‘Steuer dér Bundesrepublik' Deutschland 
werden ébénfalls Beteiligungen aus- 
‘genommen, deren Dividenden nach 
dem vorstehenden Satz’von der Steuer— 
=bemessungsgrundlage ausgenommen 
sind Oder bei Zahlung auszunehmen 
wiren. 

b) Die Steuer, die nach dem Recht der 
‘Sozialistischen Republik Rumfinien und 
in Ubereinstimmung mit diesem Ab- 
kommen ffir die nachsteh‘enden! ‘aus 

Quellen innerhalb der Sozialistischen 
Republik Ruménien stammenden Eine 
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ki'mfte- gezahlt Wird, wird‘ unter Beach— 
t'ung der Vorschriftcn des Steuerrechts 
der Bundesrepublik Deutschland fiber 
die Antechnung ausléindischer Steuern 
auf die von diesen Einki'mften in der 
Bundesrepublik DeutSchland erhobene 
Steuer angerechnet: 
1. Dividenden im Sinne des Artikels 9, 

die nicht unter Buchstabe a fallen, 
2. Zinsen im Sinne des Artikels 10, 
3. Lizenzgebfihren im Sihne des Atti- 

kels 11, 
4. Einkfinfte im Sinne des Artikels 14, 
5: Einkfinfte im Sinne des Artikels 15. 

(2) Bei einer in der Sozialistischen Repu- 
blik Rumanien ansfissigen Person wird die 
Steuer wie folgt festgesetzt: 
Auf die Steuer, die. in der Sozialistischen 
Republik Ruminien von den aus der Bun- 
desrepublik Deutschland stammenden Ein- 
kiinften und den in der Bundesrepublik 
Deutschland gelegenen Vermfigenswerten 
erhoben‘wird, wird unter Beachtung der 
Vorschriften des Steuerrechts der Sozialis- 
tischen Republik Rumiinien fiber 'die An- 
rechnung ausléindischer Steuem die Steue'r 
angerechnet, die nach dem Recht der Bun- 
desrepublik Deutschland und in Uberein- 
stimmung mit diesem Abkommen gezahlt 
worden ist. '

‘ 

Der anzarechnende Betrag dar-f jedoch 
nicht den Teil der vor det Anrechnung er- 
mittelten Steuer der Sozialistischen Repu- 
blik Ruminien fibersteigen, der auf diese 
Einkfinfte entféillt. 

Artikel 20 
Versiz’z’ndz'gzmgqverfabren 

(1) Ist eine in einem Vertragstaat anséissige 
Person der Auffassung, dfiss die Massnah- 
men eines Vertragstaates Oder :beider Ver- 
tragstaaten ffir sie zu cine: Besteuerung ge- 
ffihrt haben Oder ffihren wgrden, die die- 

‘ TEXT 

sem Abkommen nicht entspricht', sp, kann 
sie unbeschadet der nach innexstaatlichem 
Recht dieser Staaten vergesehenen Rechts- 
mittel -ihren Fall der zustéindigen Behfirde 
des Vertragstaates unterbreiten, in dem sie 
ansiissig ist. 

(2) Halt diese zustiindige Behiirdeidie Einé 
wendung fiir begrfigdet und ist sie selbst 
nicht in der Lage, eine befriedigend‘e L6- 
sung herbeizufiihren, so Wird sie sich be—

‘ 

miihen, den Fall dutch Verstfindigung mit 
der ZustéindigenBehérde des andereri- Ver- 
tmgstaates so zu regeln, (lass eine'dem Ab- 
kommen nicht entSptechende Besteuerung 
vermieden wird. ' 

(‘3) Die zustéindigen Behfirden der Vertrag- 
staaten werden sich bemfihen, Schwierig— 
keiten Oder Zweifel', die bei der Auslegung, 
oder Anwendung des Abkommens entste- 
hen, in gegenseitigem Einvernehrnen zu be- 
seitigen. Sie kénnen auch gemeinsam dar- 
iiber 'beraten, wie cine Doppelbesteuerung 
in Fallen, die in dem Abkommen night be.- 
hahdelt sind, vermieden werden kann. 

(4) Die zustandigen Behfirden d¢r.Ver- 
tragstaaten‘kénnen fi'lr die Zwecke der An.- 
wendung dieses Abkommens unmittelbaf 
miteinanderv verkehren. 

Artiéel 21 
Aumzmcb van I nformatianen 

(1) Die Zustandigen Behérden der Vet~ 
tragstaaten werden gegenseitig die Zur 
Durchfiihrung diese's Abkommehs erforder‘-_ 
lichen Invformationen ‘austauschen. 
Alle so ausgetauschten Informatioqen sind 
geheimzuhalten und diirfen nut solchen 
Personen Oder Behfirden 'mitgétei-lfc wgarden, 
die mit der Veran‘lagung und Eghebung de; 
unter dieses Abkommen fallqndenvSteuem 
'befasst sind. ’ 
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(2) 'Atbsatz 1 ist auf keinen Fall so auszu- 
legen, als vehpflichte er einen der Vertrag— 
staaten: 
a') Verwaltungsmassnahmen durchzuffih— 

' ten, 'die:von den Gesetzen ode: der 
Verwaltungspraxis dieses Oder des an- 
deren Vlertragstaates abweichen, 

b) Angaben zu fibermitteln, die mach den 
geltenden Gesetzen Oder im fibiichen 
.Verwaltungsverfahren dieses Oder des 
anderen Vertragstaates nicht 'beschaff- 
bar sind, .

“ 

c). Informational, die‘ ein HandeIs-I Ge— 
“ 

schéifts— oder Berufégeheimnis, ein Ge- 
schiftSverfahren preisgeben wfirden, 
Oder Informationen, deren Erteilung 
der: éfifentlichen Ordnung wider- 
spriiche, zu erteilen. ‘ 

_ 
Artiéel 22 

Dip/omatz'sche zmd .éomularz'xc/ae Vowecbte 

Dieses Abkommen beriihrt nicht die diplo- 
matischen 'und konsularischen Vorrechte 
nach den allgeméinen Regeln des Vblker- 
rechts oder-auf Grund 'besonderer inter- 

hationaler ‘Vereinbarungen. 

Artié‘el 23
. 

' 

7 Dieses Abkommen w'i'rd auch auf Berlin 
(West) ' ausgedehnt, 

_ 
entsprechend dem 

Viermiichte-Albkomrnen vom 3.9.1971 in 
Ubereinstimmun'g mit den ‘festgelegten 
Verfahren. 

' 

‘ .

- 

Artiéel 24 
Inémfftreten 

' 

(1) Dieses Abkommen bedarf der Ratifi- 
kation; die.Ratifikationsurkunden sollen so 
bald wie miiglvich in Bukarest ausgetauscht 
werden. 

' 

BIZ 

‘ 

(2) Dieses Abkommen tritt einen Monat 
nach dem ' Austausch dér rRati-fikations- 

A 
urkunden in Kraft und ist anzuwenden: 
a) in der Bundesrepublik Deutschland auf 

die Steuem, die fiir den Veranlagungs- 
zeitraum 1972 und die folgenden Ver— 
anlagungszeitréiume erhoben warden; 

b) in' der Sozialisbischen Republik Rumi- 
nien auf die Steuern, die fiir den Ver- 
anlagungszeitraum 1972 and die fol- 

genden Veranlagungszeitrfiume erhoben 
werden; 

C) in beiden Vertragstaaten auf die im Ab- 
' 

A zugsweg erhobenen Steuern von Er- 
triigen, die néch dem 31. Dezember 
1971 gezahlt werden. 

Artiéel 25 
Azmerémfttreten 

Dieses Abkommen bleibt auf unbestimmte 
Zeit in Kraft, ‘jedoch kann jeder der Ver-l 
tragstaaten bis zum dreissigsten Juni eines 
jeden Kalenderjahres nach Ablauf des 
Jahres, das dem Jahr des Inkrafttretens 
folgt, ~das Abkommen gegenfiber dem an- 
deren Vertragstaat aurf diplomatischelh 
Wege sc-hriftlich kfindigen; in diesem Fall 
ist das Abkommen nicht mehr anztmrenden: 
a) auf' Veranlagungszeitriiumé, die nach 

dem 31. Dezernber des Kiindigungs- 
‘ 

, 
jahres beginfien; 

b) auf im Abzugsweg erhobene Steuern 
von Ertriigen, die nach dem 31. Dezern— 
be: des Kfindigungsjahres gezahlt wer- 
deh. 

Geschehen zu Bonn am 29. Juni 1973 in 
zwei Urschgiften, jede in deutscher und 
ruminischer Sprache, wobei jeder Wortlaut 
gleichermassen verbindlich ist. . 

Fiir die Bundesrepublik Deutschland 
Scheel 
Fiir die Sozialistische Republik‘Rumiinien 
Pétan 
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TEXT 

Protokoll 

Die Bundesrepublik Deutschland 
und 
die Sozialistisc-he Republik Ruminien 
Haben anlfisslich der Unterzeichnung des 
Abkommens zwischen den :beiden Staaten 
zur Vermeidung der Doppelbesteuerung 
auf dem Gebiet der Steuem vom Einkom- 
men und vbm Vermtigen am 29. juni‘ 1973 
in Bonn die nachstehenden Bestimmungen 
vereinbart, die Bestandteil des Abkommens 
bilden. 

(1) Zzz den Artikeln 2 and 19 
Bei der Anwendung dieser Artikel in der 
Sozialistischen Republik Rumanien gilt die 
Gewinnabgabe der rumfinischen staatlichen 
Unternehmen als Steuer der Sozialistischen 
Republik Ruminien im Sinne dieser Arti- 
kel. 

(2) Z11 Artiéel 5 
Eine Bauausfiihrung, die in einem Vertmg- 
staat von einem Unternehmen des anderen 
Vertragstaéts unterhalten wird, gilt nicht als 
Betriebstéitte, wenn ihre Dauer 18 Monate 
nicht fiberschreitet. Diese Regel gilt nur fiir 
den in Artikel 24 genannten Veranlagungs- 
zeitraum und die vier folgenden Veranla— 
gungszeittiume. 
Einrichtungen von Presse-, Rundfunk- und 
F ernsehuntemehmen gelten nic-ht als Be- 

' 

triebstiitten, wenn die eingeholten Informa‘ 
tionen ausschliesslich dem Untemehmen 
iibermittelt werden, das die Einrichtungen 
unterhéilt. 

(3) Zzt Artiéel 7 
Bei der Ermittlung des steuerlichen Ge- 
lwinns éiner Betriebstitte sind Entgelte, die 
ein Bauunternehmen an ein Subunterneh— 
men fiir von diesem ausgeffihrte Ar-beiten 
leistet, nach Massgabe des Rechts des Staa— 
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tes, in dem die Betriebstéitte liegt, als Be- 
triebsausgaben abzugsfiihig. 

(4) 2;; Armed 9 52 ‘ 

Es ‘besteht Einverstindnis, dass 'die in der- 
Sozia‘listischen Republik Rum‘a'nien ,nach ' 

Artikel 13 des Dekrets Nr. 42-5 vom 2. No- 
‘vember 1972 erhobene Steuet von‘ den ins

' 

Ausland fiberwiésenen ‘Gewinnant‘eilen vaus 
deh Gemischten Gesellsohaften aIs Steuer 
anzusehen ist,-die von Dividenden im Sinne 
des Artikels 9 A-bsatz 4 erhoben Witd‘. 

(5) ZZI Artikel 13 
Bei einer Person, die in einem Vertragstaat 
mach Artikel 4 anséissig ist und im anderen 
Vertragstaat voriibergehenden Aufenthalt 
im Sinne des Artikels 13 Absatz 2 nimmt, 
um in diesem Vertragstaat 'bei einer Bau- 
ausffihrung, die von einem Untemehmen 
des erstgenannten Staates unterhalten wird, 
als Arbeitnehmer dieses U ntemehmensntatig 
zu éein, tritt an die Stelle der in Artikel 13 
A=bsatz 2 Buchstabe a genannten Frist die 
Dauer vorfibergehenden Au-fenthalts, sofem - 

dieser Aufenthalt die ‘Frist nicht iiber- 

schreitet, innerhal-b deren die Bauausfiih— 
rung nach dem Schlussprotokoll z‘u Artikel 
5 keine Betriebstitte begriindet. Diese 
Regel gilt nut fiir den in Artikel 24 ge- 
nannten Veranlagungszeitraum und die vie: 
folgenden Veranlagungszeitréiume. 

(6) 22¢ Artiéel 19 
‘

. 

Artikel 19 Absatz 1 Buchstabe a des Ab—
K 

kommens gilt nut dann, wenn die Bettieb- 
stitte ode: die Gesellsc-haft, an der die Be- 
rteiligung besteht, ihre Einnahmen aus- 4 

schliesslich Oder fast .ausschliesslich aus fol- 
genden innerhalb der Sozialistischen Repu- 
blik Ruminien ausgeiibten Téitigkeiten be,- 
zieht: Herstellung .oder Verkauf von 
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Giitem oder Warm, technisc-he Dienst- 
leistung oder Bank- bzw. Versicherungs- 
‘gevschiifte. Si'nd diese Voraussetzungen nicht 
etfiillt, ist Artikel 19 Abs‘atz 1 Buchstabeb 
anZuwenden; bei der Besteuerung des Ver- 
mb’gens ist die in der Sozialistischen Repu- 
blik Runiéinien erhobene Steuer v'on den in 
der Sozialistischen Republik Ruminien‘ ge- 
legenén Vermiigenswérten nach Massgabe 

' 

, 
der VOrschriften des Ste’uerrechts der Bun- 
desrepublik- Deujschland fiber die Anrech- 
mung .aus'lfindische‘r Steuern auf die in der 
Bundesrepublik Deutschland erhobene 
Steue‘r a‘n’zuteChnen. 

1314 

(7) 21¢ Arfiéel 20 
Die Zustéindigen Behiirden der Vertrag- 
staaten unterr'ichten sich auf VerIangen 
gegenseitig fiber wesentliche Anderungen 
ihrer Steuergesetze und beraten b’ei erheb- 
lichen Anderungen gemeinsam, um festZu- 
stellen, 0b Andemngen des Abkommens 
erwiinscht sind. 

Ffir die Bundesrepublik Deutschland 
Scheel 

Fiir die Sozialistische Republik Ruminien 
PéIan 
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Convention, 
, 

.

l 

't‘endam- a. é'viizter leis doubles :i=m;positilo<n‘s eetf é ~

‘ 

ptré‘venir l’éva’s’ion fisaaife esne ‘masTtI‘izé-re; .d"‘i-mgpéts 

slur .lfe :revenu entre la Raéipuib-I-iiqUe transaixse‘ 
,et l’EEm‘pi‘r‘e de I’iran. 

‘ ’
' 

To THE'BUL'LETIN FOR iNTERNATIONAi FISCAL DOCUMENTATION SUPPLEMENT AU BULLETIN, DE DOCUMENTATION FISCALE INTERNATEIONALE 

'Vol. XXIX, No. 6, June/juin 1975 

INTERNATIONAL BUREAU 
o F 31:36, AL Doc ATIO N 
‘MuiderpOort '- 124 Sarphatistréat - 'Ams‘ferdam 

A doublg taxation treaty-way- signed between France and Imn an November 7, 

1973. The z'mtrz‘zméntx of mtz'jfz'mtz’an were ext/ganged 072 Man/a 10, 1975. The 
treaty enter: into force in. accordance wit/9 the provisions' ofAfiz'c’l'e 29 of fije treaty. 

TEXT 
r Le Président de la République efjrangaise vet 
Sa Majesté 1e Chahinchah de L’Ixan, 
Désireux de consolider les relations d’amitj'é 
entre'les deux pays, Ont décidé d¢.3cor;c1ure 
une' COnventipn. tegdanjt é" évitex: les dou- 
bles impositions et é .prévenir l’évasion fis: 
cale en matiére d’impéts 511i 1:: gevenu, et 
‘ont 'désjgr‘lé :21 get «gffet pour‘11euz’s“pléni- 
Potentiajres‘:

I 

Le‘ Pré'sident de la République fgangaise: 
M. Robert de SQuza,; Ambassadeu'r @Xtra- 
ordinaire et pl‘énipotent‘iaire de‘la Répu— 
:bliqilé en Iran; .

‘ 

Sta. Majesté 1e. Ch'ghinchah dell’lgaQ; M. 

Abbas Ali Khalatbary, Ministfe flesr Affai- 
res étrangéres, 
lesquels, 

‘ 

aprés s’étre cOmmurfiqu'é 'leurs‘ 
plains poufiioi‘rs‘, et les avdir rewnnus'eri- 
'bonne ct due 'eme, sont convenus dies dis- 
PoSitions suivanrtes :, 

' 

Article 1". 

1. La .présente ConVentibn s’hppliqfie augtj 
personne's qui sofit dies résidents' d’un Eta‘t 4. 

centractant ou de chacuri- des deux Etats. 
2. La ‘présente COgvention ne s’applique 
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TAX CONVENTION FRANCE — IRAN 
pas aux 'revenus de toute sorte provenant 
d’une activité exercée en Iran qui est ap- 
prouvée par la lé’gislation :particuliére ira- 
m'enne concernant les contrats en matiére 
de pétfole et de ses dérivés. 

Article 2. 

1. La présente Convention s’applique aux 
impéts sur le revenu pergus pour le compte 
dg chacun des Etats céhtxactants, de ses 
subdivisions administratives et de ses col- 
lectivités lbcales, quel que soit 1e systéme‘ 
de perception. 
2. Sent considérés comme impéts sur le 
reVenu les impéts pergus sur le revenu to- 
tal ou sur des éléments du revenu, y com- 
pris les impéts sui: les gains provenant de 
l’aliénation de biens mobiliers ou immobi- 
liers, les impéts sur le montant des salaires 
payés par les entreprises, ainsi que les im- 
péts sur les plus-values. 
3. Les impéts actuels auxquels s’applique 
1a Convention sont: 
9.) En 174,72: 
L’impét Sur la revenu, y compris les i-mpé'ts 
addition'nels (Ci ‘aprés dénommés «impét 
iranieg»);

' 

12) En France: 
i) l’impét éur 1e revenu des personnes phy- 
siques; 
ii) l’impét sur les sociétés; y compris tou- 
‘tevs retetiues A la source, tous :précbmptes ou 
avanges décomptés sur les impéts visés ci- 
dessu‘js (ci-apré's dénommés «impét fran- 
QfliS»). 

'
- 

'4. La Convention s’appliquera aussi aux 
iinpéts futurs de nature identique 01; ana- 
logue qui s’ajoutera’ient aux impéts actuels 

- ‘ou qui les remplaceraient. Les autorités 
‘ compétentes des Etats contractants se com- 
muniqueront les modifications apportées 2‘: 

lens législations fiscales respectives. 
.

I 

C2 

5. SH parait opportun, en mison de chan- 
gements intervenus dans la législation fis- 

cale de l’un des‘ Etats contractants, de mo- 
difier un article de 19. Convention sans .que 
les principes généraux de celle-ci en soient 
affectés, les modifications nécessaires pour- 
ront étre effectuées d’un commun accord 
par échange de notes .diplomatiques ou 
selon toute .autre :procéd-ure conforme 5. 

Ieurs dispositions constitutionnelles respec- 
tives. ‘ 

Article 3. 

‘ 

1. Au sens de la présente Convention, 2‘1 

moins que le contexte n’exige une interpré- 
tation différen-te: 

4) Le terme «Iran» désigne 1e territqire de 
l’Empire de Plum; 
5) Le terme «France» désigne les départe- 
ments européens et d’Outre-Mer (Guade- 
loupe, Guyana, Martinique et Réunion) de 
la République Ifrangaise; 
c) Les expressions «un Etat contractants 
et «l’autre Etat contractant» ‘désignent, sui-: 

vant 1e contexte, l’Iran ou la France; 
(1) Le terme «personne» comprend les’ per- 
sonnes Physiques, les sociétés et tous autres 
groupements de personnes; 
e) Le terme «société» désigne toute per- 
sonne morale ou toute entité qui est consi- 
détée comma une personne morale aux fins 
d'impo'sition; 

f) Les expressions «entreprise d’un Etat 
contractant» et «entreprise de l’autre Etat 
contractantp désignent respectivement une 
entgepris‘e explditée par un résident d’un 
Etat contractant et une entreprise exploitée 
par un résident de l’autre Etat contractant; 
g) L’expression «autorité compétente» dé- 
signe:

' 

-— dans le cas de I’Iran, 1e Ministre des 
Finances on son représentant autorisé; 
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—- dans 'lercas' .d‘c'la Fr‘ance,‘ 1e Ministte, d’e 
ITEconomieet dies Finances on 5011‘ re? 
pfésqntant ’autqris‘é. . 

2‘. =POur1-’app1iclation de‘ la Convention-par 
un Etat1contmctant, toute expression quiv 
n’est pas au'trement définie a le sens‘ ‘qui? 

lui est attribué par la ‘législation dudit‘ Eta-t 
régissant lejs impfits faiéant ’l’objet de la 
Conventibn, é moins que :le contexte n’exi- 
ge une interprétation différente. 

Article 4.. 

1; Au sens de la présente Convention, 
l’expression «résident d’un Etat contrac- 
tanté. désigne mute personne qui, en vertu 
de la législatiqn dudit Etat, est assujettie :21 

l'impét dang cet Etat, en. raison de son do- 
micile, ‘de ‘sa r'é'sidence; de son siége. de 
direction on d‘e tout ‘autre critére. de fiature 
analogue. 
2. Lorsq‘uc, 561011 ‘13. disposition du para; 
graphe 1,, une personne physique est consi- 
dérée comme :ésident vde chacun des ‘Etats 
contractants, le cas ‘est résolu d’aprés les 
~régl'es sfiiVantesz.

' 

.4) Cet-te personne est considérée .com‘me 
zésident r'de l’Etat éontractant 01‘1 elle dis-. 

pose d’un .foye: d’habitation permanent; 
'Loqu’elle dispose dint; foyer :d’habitation 
pexmanént dans ghacun des 'Etats contrace 
tants, elle est csidérée comme résident 
de l’E‘tat contractant avec lequel ses liens 
personnels et économiques Sont les plus 
.étroits (centre des intéréts vitaux); 
5) Si I’Etat cdntractant oi‘l cette perSonne 
a la centre de ses intéréts vitaux ne peut 
Pas étre détermjné‘, 011 Si elle ne dispose 
d’un foyer dThabitation permanent clans 

aucun- des Etéts, contractants, elle est con- 
vsidérée Comme -résident de l’Etat contractant 
oil elle .s'éjoutne de »fagon habituelle; 
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‘ 

gt) Si ‘c‘ette‘ pezsonnc: séjOume de :fa;on‘ “ha- 
vbituellc 6123115 éhacuna dés Etaits ‘contracfénts‘ 
on Si éll‘e ne‘ séjoume deifagonhhabitue’lle 
dans :a‘ucun -d’ei_1x; elle :eSt cqnsidétée 'cém-‘A 

me ré'sident deflI’Etat contractant flout e’llefi 
fposséd‘e '19. nationalité; ' 

d) Si cette persOunepossééle l’a 'nétiOnalité
_ 

de 'chacun Adgs Etats contractants cmsi @116 
me posséde la nationalité d-Taucuri ‘d’eu‘x, 
les‘ autorités compé-tentes desfxEtats, contrac- 
tan-ts tranchent la question Ad’un commun,‘ 
‘accoxd'. 

V

7 

3; ‘Lorsq'ue; :selon‘ ‘lar disposition. udu :patae‘ 

graphe 1, mm pers‘onne. au'tre .qu*une ,pe‘r- r 

sonne‘ physique est 'cons'idé‘rée comma ir‘é‘Si-~ 
de‘n‘txde chacun des Etats cantzactants, ell‘e ‘ 

est réputée résident dc I’Etat contraCtant 
011 SE trouve son s’iége de: direction cfféce 
five, 

' > 

Article: 5. 

1. Au sens de la pgésente Conventibml’exr 
‘pressiOn «établissement stablg» d‘ésignciune‘ 
installation fixe d’affaires 01‘; 317'entre’prise 

exercé tout ou patfie de son ‘activi'té. ..

r 

2. L’expresSion «'établissement stable» 
~cpmprend ngtamment: 
4) Un siége de direction; 
xb) Une succ’ursale; 
5) Un‘ ‘ét'ablis‘sement dé~vénte; 
d) Un-‘bureau; 
e ) Uné usine; 
f) Un atelier; - 

g) Une mine, une carriég'e on tout autre 
lieu d'extraction de re‘Sso’urces naturélles; 
[1) Un chantier de-COhs'ttucfiénou de mon- 
tage dont‘la durée dépasse six mois. 
3;. On ‘ne considéjre pas qu’ilxy auétablisse: 
ment stable sf: 

A ‘ K 
‘ _' 

a) Il est fait‘ usége d'install‘afions,.a,ux‘ Sen.- 
les fins de stockage, dxppSitiOn 01}; de 

(:5



TAX CONVENTION FRANCE— IRAN 

livraison de marchandises appartenant 2‘1 

l’entreprise; 
'5) Des marchandises appartenant é. l’entre- 
prise' sont entreposées aux seules fins de 
stockage, d’exposition ou de livraison; 
5) Des marchandises appartenant 2‘1 l’entre- 
prise sont entreposées aux seules .fins de 
transformation par une au-tre entreprise; 
d) ‘Une installation fixe d’affaires est uti- 
lisée aux seules fins d’acheter des ma‘rchan— 
dises ou de réunir des in'formations pour 
l’entreprise; 
e ) Une installation fixe d’af-faires est utili- 
sée, pour l’entreprise, aux seules fins de 
publicité, de foumitures d’informations, de 
recherches scientifiques ou ‘d’activités ana- 
logues qui ont un caractére préparatoire ou 
auxiliaire. 

.

- 

4. Une personne agissant dans un Etat 
contractant pour 1e compte d’une entreprise 
de lfautre Etat contractant — autre qu’un 
agent jouissant d’un statut indépepdant, visé 
au paragraphe 5 —— est considérée comme 
«établissement stable» dans le Premier Etat 
si _e11e dispose dans cet Etat de pouvoirs 
qu’elle ~y exerce habituellement lui permet- 
tant de conclure des contrats au nom de 
l’entreprise, é inoins, que l’activité de cette 
personne ne soit limitée é l’achat de mar- 
chandfses pour l’entreprise. 
5. On ne considére pas qu’une entreprise 
d’un Eta-t coptractant a un établissement 
stabl’e dans l’autre Etat contractant du seul 
fait qu’elle y exerce son activité xpar l’entre- 
mise d’un courtier, d’un commissionnaire 
général ou de tout a-utre intermédiaire 
jouissant d’un statut indépendant, 2‘1 con— 
dition que ces personnes agissent dans le' 
cadre ordinaire de léur activité. 
6. Le fait qu’une société qui est un rési- 
dent d’un Etat contractant contréle ou soit 
“contrél‘ée Par une société qui est un rési- 

dent de l’autre Etat contractant ou qui y 
exerce son activité (que ce soit par l’inter— 

médiaire d’ur; établisSement stable on non) 
ne suffit .pas, en lui-méme, 2‘; faire de l’une 
quelconque de ces sociétés uni établissement 
stable de l’autre. 

Article 6. 

1. Les revenus provenant de biens immo- 
ibiliers sont imposables dans I’Etat contrac- 
tant oil ces .biens sont situés. 
2. L’expression «biens immobiliers» est 
définie conformément A la Iégislation fis- 

cale de l’Etat convtractant oil les =biens con- 
sidérés sont situés. L’expression englobe en 
tous cas les accessoires, 1e cheptel mort ou 
vi-f des exploitations agricoles et forestiéres, 
les droits auxquels s’appliquent les dispo- 
sitions du droit privé concernant: 19. pro- 
:priété fonciére, l’usufiruit des biens immo- 
biliers et les droi-ts 2‘1 des redevances varia- 
bles ou fixes pour l’exploit-ation ou la con- 
cession ‘de l’exploitation de gisements mi; 
néraux, sources et autres richesses du sol; 
les navires, bateaux et aéronefs ne sont pas 
considérés comme biens immobiliers. 
3-. Les dispositions du paragraphe 1 s’ap- 
Pliquent aux reve’nus provenant de l’ex— 

ploitation‘ directe, de la location on de 
l’affermage, ainsi que de toute autre forme 
d’exploitation vde biens immobiliers. 
4. Les dispositions des paragraphes 1 et 3 
s’appliquent également aux revenus prove- 
nant des biens immobiliers d’une entreprise 
ainsi qu? aux revenus des :biens immobiliers 
servant 2‘1 l’exercice d’une profession lirbé- 

tale. 

Afiicle 7. 

1. Les bénéfices d’une entreprise' d’un 
Etat contractant ne sont imposables que 
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dams cet Etat, é moins que l’entreprise 
n’exerce son activité dans l’autre Etat con- 
tractant par l’intermédi-aire d’un établisse- 
ment stable qui y est situé. Si l’entreprise 
exerce son activité d’une telle fagon, Ies 

bénéfices de l’entreprise sont imposables 
dans l’autre Etat mais uniquement dans 
la mesure 01‘1 ils sont imputables audit éta- 
blissement stable. 
2. Lorsqu’une entreprise d’lun Etat con- 
tractant exerce son aptivité dans 1’-autre Etat 
tontractant par l’intermédiaire d’un établis- 
sement stable qui y est situé, il est imputé, 
dans chaque Etat contractant, 1‘1 cet établis- 
sement stable, lés bénéfices qu’il aurait Pu 
réaliser s’il avait constitué une entreprise 
distincte et séparée exergant des activités 
identiques ou analogues dans des condi- 
tions identiques ou analogues et traitant en 
toute indépendance avec l’entreprise dont i1 
constitue un établisse-ment stable. 
3. Dans Vle calcul des bénéfices d’un éta- 
blissementstwble, sont a'dmises en déducti- 
on les dépenses EXPOSéES' aux fins Pour- 
suivies par cet établissement stable, y com- 
pris les. dépenses de direction et les frais 
généraux d’administration ainsi eXposés, 
soit dans I’Etat 01‘1 est situé cet 'établisse- 
ment stable, soit ailleurs. 
4. Aucun bénéfice n’est imputé é un éta— 
blissement stable du fait que cet établisse- 
ment stable a ,simplement acheté des mar- 
chandises pour l’entreprise. 
5. Aux fins des paragraphes Précédents, 
l‘es bénéfices é imputer 51 l’établissement 
stable sont calculés chaque année selon la 
méme méthode, 2‘1 moins qu’il n’existe des 
_motifs valables et suffisants de proc‘éder 
autremen‘t, mais con-formément '5; ~13. régle- 
mentation de l’Etat 01‘1 est situé cet établis- 
sement stable. 
6. Lorsque les bénéfices comprennent des 
éléments de revenu traités séparément dans 
d’autres articles de la présente Convention, 

TEXT 

les dispositions de ces articles ne sont Pas 
affectées par les dispositions du présent 
grticle.

' 

Article 8. 

1. Lés‘bénéfices provenant de [exploita- 
tion, en trafic international, de navires ou ' 

d’aéronefs. ne sont imposables qué dans 
l’Etat contractant 01‘1 1e siége de 121, direction 
effective de l’entreprise est situé. 
2. 'Si Ie siége de la direction effective 
d’une entreprise de navigation maritime est 
a bord d’un navire, ce siége sera réputé 
situé dans I’Etat contractant 01‘1 se trouve 1e 
port d’attache de ce navire on, 51 défa-ut de 
Port d’attache, dans 1’Etat con-tractant dont 
l’ex-ploitant du navire est un résident. 

Article 9. 

Lorsque: 
a) Une entreprise d’un Etat contractant 
participe directement ou indirectement 5. 121 

direction, au contréle an au capital d’une 
entr‘eprise de l’autre Etat contractant, en 
que ‘ 

5) Les mémes personnes participent direc- 
tement ou indirectement A 121 direction, au4 
contréle 911 an capital d’u’ne entreprise d’un 
Etat contractant vet d’une entreprise de 
l’autre Etat contractan-t, 
et que, clans l’un et l’autre cas, .les deux 
entreprises sont, dans leurs relations com- 
lm'erciales ou financiéres, liées par ‘des con- 
ditions accept‘ées ou imposées, q’ui diffé- 

rent de ,celles qui seraient conclues entre‘ les 
entraptises indépendantes, les bénéfices 
qui, sans ces conditions, auraien-t été .obte—' 

nus par l’une des entreprises mais n’ont pu 
l’étre en ‘fait a cause de ces conditions; peu— 
vent étre inclus‘ dans‘les :bénéfices de cette 
entreprise et imposés en conséquence. 
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Article 10. 

1,. Les dividendes payés Par une société 
qui est un résident d’un Etat contractant £1 

un résident de l’autre Etat contractant sont 
imposables dans cet autre Etat. 
2. Toutefois, ces dividendes peuvent étre 
imposés dans l’Etat contractant dont la so- 
ciété qui paie les dividendes est un rési- 
dent, et selon Ia législation de cet Etat, 
mais l’im’pét ainsi établi ne peut excéder: 
d) 15- p. 100 du montant brut des dividen— 
‘des si Ie ‘bénéficiaire des dividendes est 
une société (£1 l’exclusion des- sociétés de 
personnes) qui diSPOSe directéfhent d’au 
mains 25 p. 100 du capital de la société 
qui paie les dividendes; 
b) 20 p. 100 du montant brut des divi- 
dendes, dans tous les autres cas. 
3. :2) Un résident de l’Iran qui regoit des 
dividendes distribués par une Société rési- 
dente de France peut' demander le rem- 
boursement du précompte afférent é ces 
divid'endes acquitté, Ie cas échéant, par la 
société distributrice; 
12) Le montant .brut du Précompte rem- 
bomsé seta‘ considéré comme un. dividende 
pour l’application de l’ensemble des dis- 
positions de la Convention. 
4. Le terme «dividende's» employé dans le 
présent attic-1e désigne les revenus prove- 
nant d’actions, actions on" :bon's de jouis- 
sance, pattsvde mine, parts de fondateur ou 
auttes parts ubénéficiaires é I’exteption des 
créances, ainsi que les revenus d’autres 
parts sociales assimilés aux .revenus d’ac- 
‘tions par la législation fiscale‘de I’Etat 
dont la société distributric‘e‘ est un ré'siden-t. 
5. Les dispositions' des patagraphe‘s 1, 2 

‘ et 3 me s’applique‘nt pas lorsque Ie bénéfi- 
ciaire des’ dividendes, résident d’un Etat 
contgactant, a, dans l’autre Etat contractan-t 
dont Ia s'ociété qui paie les dividendes est 
un résident, un établissement stable auquel 

se rattachc effective’ment la Participation 
génératrice des dividendes. Dans ce cas, les 
dispositions de l’article 7 sont applicables. 
6. Les sociétés qui sont des résidentes de 
l’Iran et qui possédent un établissement 
stable en France restent souinises en France 
5. la retenue é la source dans les conditions 
Prévues par la législation interne frangaise, 
étant toutefois entendu que la base d’im- 
Position est réduite d’un tiers et que le taux 
applicable est celui ptévu au paragraphe 
2 a du prése'nt article. 

Article 11. 

1. Les intéréts Provenant d’unl Etat con- 
tractant et paye’s a un résident de l'autre 

‘Etat contractant sont imposables dans cet 
autre Etat. 
2. Toutefois, ces intéréts ‘peuvent étre im- 
posés dans I’Etat. contractant d’ofi iIs pro- 
viennent e‘t selon 1a législation de cet Etat, 
mais l’impét ainsi établi ne peut excéder 
15 p. 100 du montant des intéréts. 
5. Par dérogation aux dispositions du pa- 
ragraphe 2, les intéréts mentionnés an para- 
graphe 1 me peuvent pas étte imposés dans 
I’Etat contractant d’ofi ils proviennent, lors- 
qu’ils sont payés, 4‘1 raison de préts ou cré- 
dits consenvtis Par 16 Gouvemement d’un 
des Etats contractants ou par une entre- 
prise dudit Etat dans le cadre d’un 'acCord 
financier entre les deux Etats contractants, 
5. un résident de l’autre Etat contr‘actant, 
pour le financement d’opérations qui en- 
trant clans Ie champ des exonérations pré- 
vues pour cette catégorie d'e revenus par la 
législation fiscale interne de cette autre 
Etat. ' 

4. Le terme .intérét: employé dans le 
présent article désigne' les revenus de_s 
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fonds publics, des obligations d’emprunts, 
assortis on non de garanties hypothécaires 
'ou d’une clause de participation aux béné- 
fices, et des créances de toute nature, ainsi 
qué tous autres produits assimilés aux re- 
venus de sommes prété‘es :par la législation 
fiscale de l’Etat d’m‘l prov-iennent les reve- 
nus. 
5. Les dispositions des paragraphes 1 et 2 
I16 s’appliqu‘ent pas lorsque 1e bénéficiaire 
des intéréts, résident d’un Etat rcontractant, 
a, dans l’autre Etat contractant d’ofi pro- 
viennent les intér’éts, un établissement sta- 
ble auquel 'se r-attache effectivement la cré- 
ance génératrice des intérét's. Dans ce cas, 
les dispositions de 1’article 7 sont applica- 
bias. 

6. Les intéréts sont considérés comme Pro- 
venant d’un Etat, contractant Iorsque 1e dé- 
biteur est cet Etat lui-méme, une subdivi- 
sion politique, une colle‘ctivité locale 011 um 
résident de cet Etat. Toutefois, letsque 1e 
débiteur 'des intéréts, qu’il soit on non rési- 
dent d’un Etat contractant, a, dans un Etat 
c'ontractant, un établissement stable pour 
lequel l’e‘mprunt générate’ur des intéréts a 
été contracté et qui supporte la charge de 
ces intéréts, lesdits intéréts sont réputés 
provenir de l’Etat contractant 01‘1 l’établisse- 
ment stable est sit-ué.

' 

7. Si, par suite de‘ relations 'spéciales exis- 

tant entre le débiteur' et le créanc'ier ou que 
l’un et l’aptre entretiennent avec de tierces 
personnes, 1e montant des 'intéréts payés, 
compte tenu de la créance pour laquelle ils 
sont versés, excéde celui dont seraient con- 
venus 1e débiteur et le créancier en l’absen- 
cc de Pareilles relations, les dispositions du 
présent article he s'appliquent qu’é ce det- 
nie‘r montant. En ce cits, la partie excéden- 
taire des’ paiements teste imposable cOn— 
formément 43. la législation de chaque Etat 
contractant et compte tenu des autres dis- 
positions de la présente Convention. 

TEXT 

J Article 12. 

1. Les redevances provenant d’un Etat 
contractant et Payées 5. un résident de 
l’autre Etat contractant ne sont imposables 
qu‘e dans cet Etat. 

'
¥ 

2. Toutefois, ces redevances peuve‘nt étre 
imposées dans l’Etat contractant dont elles 
provierment et selon 1a législation de cet 
Etat, mais l’impét ainsi éta-bli ne, peut ex-

I 

céder 10 p.‘ 100 du mqntant abrut des redek 
vances. 
3. Le terme «redevances» employé :dans 1e 
présent article désigne les rémunetations de 
toute nature :payées pour l’usage ou la con; 
cession de l’usage d’un droit d’auteur sur 
une oeuvre littérairg, artistique ou scientifi- 
que, y compris les films cinématographi- 
ques, d’un brevet, d’une marque dc -fabr_i- 
que‘ en de commerce, d’un dessin ou d’-u1_1 

modéle, d’un Plan, d’un'e formule ou d’un 
Procédé secrets, ainsi que pour l’usage ou 
la concession de 1’usage d’un équipement 
industriel, commercial ou scientifique ’et 

pour des in-formations ayant trait é une ex- 
périence acquise dans le domaine industri- 
e1, commercial ou scientifique. 
4. Les dispositions du paragraphe 2 me 
s’a-ppliquent Pas aux redevances ayant lew: 
source dans un des Etats. contractants et 

payées é un résident de‘l’autre Etat soit 

pour l’usage ou la concession de I’uSage 
d’un droit d’auteur sur une oauvre littéraire,

' 

attistique ou scientifique, soit pong l’usage . 

ou la concession de l’usage de films de té: 
lévision ou de bandes utilisées comme sup- 
port d’émissions de télévision 011 de radio, 
lorsque, dans ce dernier cas, 1e bénéficiaire‘ 
est un service 011 um organism¢ public de 
cet autre Etat. 
5. Les dispositions des paragraphes 1, 2 
et 4 ne s'a—ppliquent pas lorsque 1e bénéfi-‘ 
ciaire des redevances, résident d’gn Etat 
contractant, a, dans l’autre Etaf contractant 
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d’oil proviennent les redevances, un éta— 
blissement siable auquel ,se rattache effecti- 
vement le droit ou le vbien générateur des 
redevances. Dans ce cas, les dispositions de 
l’article 7 sont applicables. 
6. Les redevances .sont considérées comme 
provenant d’un Etat contractant lorsque 1e 
débiteur est cet Etat lui-méme, une subdi- 
vision administrative, une collectivité locale 
ou un résident de cet Etat. Toutefois, lors- 
que le débiteur des redevances, qu’il soit on 
non résident d’un Etat contractant, a, dans 
un Etat contractant, un établisser‘nent stable 
pour quel l’obligation génératrite des re- 
devances a été coritractée et qui supporte 1a 
charge de ces redevances, lesdites redevan- 
ces sont réputées provenir de I’Etat con- 
tractant 01‘1 l’établissement stable est situé. 
7. .81', par suite de relations spéciales exis- 
tant entre la débiteur et le créancier ou que 
l’un et l’autre entretiennent aVec de tierces 
personnes, 1e montant des redevances 
payées, compte tenu de la prestation pour 
Iaquelle elles sont versées, excéde celui 
dont seraient convenus 1e débiteur et le 
créancier en l’absence de pareilles relations, 
les dispositions du Présent article ne s’ap- 
pliquent qu’é ce dernier montant. En ce 
Eas,'1a partie excédentaire des paiements 

I 

reste imposable conformément 51 la légis- 
lation de chaque Etat contractan't et cdmpte 
tenu des autres dispositions de la présentga 
Convention, et notamment de Particle 9. 

Article 13. 

‘1. Les gains provenant de l’aliénation des 
biens immobiliers, tels qu’ils s'ontr'définis 
au paragraphe 2 de Particle-6, ou de I’alié- 
nation de parts on de droits analogues dans 
une société dont l’actif est composé princi- 
palement de biens immobiliers, sont impo- 

sables dans l’Etat contractant-ofi hes biens 
immobiliers sont situés. 
2. Les gains provenant de l’aliénation‘ de 
biens mobiliers faisant Pattie de l’actif d’un 
établissement stable qu’une entreprise d’un 
Etat contractant a‘ dans l’autre Etat con- 
tractant, ou de biens mobiliers constitutifs 
d’une base fixe dont dispose un résident 
d’un Etat contractant dans l’autre Etat con- 
tractant pour l’exercice d’une profession li- 
bérale, y compris de tels gains provenant 
de l’aliénation globale de cet établissement 
stable (seul ou avec l’ensemble de l’entre- 
prise) ou de cette .Ibase fixe, sont imposa~ 
'bles dans cet autre Etat. Toutefois, les gains 
provenanf de l’aliénation de navires ou 
d’aéronefs exploités en trafic international 
et de biens mobiliers af-fectés 2‘1 exploitation 
desdits navires ou aéronefs ne sont imposa— , 

:bles que dans l’Etat contractant 01‘). 1e siége 
de la direction effective de l’entreprise est 
situé. 

3. Les gains provenant de l’aliénation de 
tous biens autres que ceux qui sont.men- 
tionnés aux Paragraphes 1 et 2 me sont im- 
posables que dans l’Etat contractant dont 
1e cédant est un résident. 

Article 14. 

1. Les ‘revenus qu’un résident d’un Etat 
contractant tire d’une profession libérale 
ou d’autres activités indépendantes de ca- 
ractére analogue ne,sont imposables que 
dans cet Etat, 2‘1 mains que ce résident ne 
dispose de fagon habituelle dans l’autre 
Etat contractant d’une base fixe Pour l’exer— 
cice de ses ‘activités. S’il dispose d’une telle 
base, les revenus sont imposables dans 
l’autre Etat mais uniquement Jams. 19; me-

I 

sure at ils sont imputables 2‘1 ladite base 
fixe. 
2. L’expression «professions libérales» 
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comprend en Particulier les activités indé- 
pendantes d’ordte scientifique, littéraire, 

artistique, éducatif ou Pédégogique, ains’i 

que les activités indépendantes des méde- 
cins, avocats, ingénieurs, .architectes, den- 
tistes et comptables. ' 

Artitle 15. 

1. Sons résérve des dispositions dES arti- 

cles 16, 18 et 19, les salaires, traitemenfs 
et autres 'rémunératio'ns similaires qu’un ré- 

‘ 

si’d’ent d’un Etfit contractant regoit au titre‘ 
d’un emploi salarié ne sont imposables que 
dans cet Etat, é moins que l’emploi ne soi-t 
exercé dans l’autr_e Etat contractant. Si l’em- 
ploi y est exercé, les rémunérations regues 
2‘1 ce titre sont imposables dans cet autre 
Etat. 
2. Nonobsfant .les dispositions du para- 
graphe 1, les rémunérations qu’un résident 
d’un Etat contractant regoit au titre d’un 
emploi salarié eie‘rcé dans l’autre Etat con- 
tractant vne sont imposables que dans le 
premier Etat si: 
4) Le xbénéficiaife séjourne clans l’autre 
Etat pendant une période ou des Périodes 
n’excédant pas au total 183 jouts ‘au cours 
de l’année fiscale COnsidérée; 
19) Les rémunérations sont payées par uxi_ 
employeur ou au nom d’un employeur qui 
n’est pas résident de l’autre Etat; et 
a) La charge des rémunérations n’est pas 
supportée par un établissement stable ou 
une base vfixe que l’employeur a dans l’au; 
tre Etat. 
3. Nonobstant les dispositions précédentes- 
du présent article,~ les rémunérations au ti'-. 

t-re d’un emploi salarié' exercé A bord d’un 
gavire ou d’un ~aéronef en trafic internatio- 
nal sont imposables dans l’Etat contractant 
01‘1 1e siége de la direction effective de l’en- 
treprise est situé. 

TEXT 

Article 16. 

Les tantiémes, jetonS'de ,présence et 'autres 
rétributions similaires' qu’un résident d’un 

- Etat contractant regoit ef1 sa qualité de 
membre du conseil d’administrgtion ou de‘ 
.sutveillance d’une société qui est un'rési- 
dent de l’autre Etat contractant'sont impo- 
sables clans cet au'tre‘ Etat. ' 

Articlé 1 7. 

Nonobstant les dispositions des articles 14 
et 15, les revenus que les professionnels du 
spectacle, .tels les artistes de théfitre, d_e 

qinéma, de la radio on de la 'télévision et 
les musiciens, ainsi que les sportifs retirent 
de leurs activités-persohnelles en cette qua- 
lité sont imposables dans‘ l’Etat contractant 
01‘1.ces a'ctiVités sont exercées. 

Article 18. 

Sous résgrve des dispositionsdu paragraphe 
1 de l’article 19, les pensions et autres 1:6- 

rnunératioqs‘ similaires, versées 2‘1 un rési- 

dent d’un' Etat contractant au titre d’un em- 
ploi antérieur, ne sont imposables qué dans 
cet Etat. 

Article 19. v 

1. Les rémunérations, y compris les pen- 
_sions, versées Par um Etat contractant ou 
l’une de ses subdivisions politiques ou col- 
lectivités local’es, 011 um établissement pu- 
«blic de cet Etat soit directement, soit pa; 
prélévement sur des fonds qu’ils ont consti- 
tués, a une personne physique au titre de 
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service; 'rendus 2‘1 Cet Etat on: 5. Cam: sub- 
division on 'Coll‘ec‘tivit'é', on 5 cat établisse— 
men‘t Public, dams 1?exércice' de fonctions 

, 

'de caractére public, ‘sont‘ impoéablcs‘ dans 
’ 

‘3. (1e: Eran 
2. Les digpositions ties articfés 1-5, 16 et 
18's’app‘1iquent aux rémunérations ou pen~ 
sions versée's .au titre de services rendus 
.d'an‘s Ie«‘cadre »d'une activité Commerciale ou 
industrielle exerc'ée par l’un de‘s Etats cdn- 
tractant's o‘u ,I’une dc Ses Subdivisions poli‘ 
tiqués ou collectivité's locales on I’m: de sés 
:établis'sementsr :p'ublic's_. 

(111121? 20. 

LES sommés qu’un 'étudiant ou un stagiaire- 
qui est, ou qui était auparavant, un résidcn’t 
.d’un Etat (fontractant et qui ééjoume dans_ 
:l’autgev‘Etiat cantractant é‘seulé fin d’y pour- 
suivre ‘ses étude's, regoit pour couvrir les 
frais d’entretien', d’études' ou de ‘fbrmation, 
ne sorit pas .impo‘sableé dans' cet autre Etat, 
5. condition qu’elles Aprc’wiennent de sOurces 
§ituées en dehors dé cét autre Etat, 
~II 'en cst‘ ‘dé‘ méme dye la rémunération 
qu’un 7tel étudiaht bu stagiairé regoit an 
.titte-d’un emploi exercé dan's l’Etat Contrac- 

“tarlt 013 11 Pantsuit Ses: étudé‘s on Si forma- 
tion’ .51 1a condition que. cet emploi' soit - 

‘ directement' lié é se$ éhides ou 2‘1 53. forma- 
tion ’e't que' sa durée ne dépaése gas 183 

‘ - jgurs at; couxs‘ d’une‘ méme annéé d’impo— 
sitidn.'v 

A‘m‘dé 21 .‘ 
Proféx‘xem et éxpem'; 

1. Un 'rés‘ident de l’un‘ des Etats contrac- 
" tgn‘ts; qui 5;? mad; dans .1’-autre Etat contracc 
taut, an}? sehle‘s fins Ad’y enseigner ou de 
3’)! livger Ta digs recherches clans une univer- 

(no 

sité, un collége', une écolc ou tout autre 
établissement d'er'iscigneme'nt ou de recher- 
che' 53115 but lucratif et offidellement re- 
cpnnu, n’est pas soumis 2‘1 l‘impét dans cet 
Iautte Eta't 's'ur 1a rémunératibn qti’il regoit 
en provenance d‘u :premie'r Etat. 
2. Un résident de l’un des Etats contrac- 
tants qui sé rend clans l’autre Etat contrac- 
tant soit commé expert, soit é tout autre 
titre, dans lé cadfe des accords de coopéra- 
tion technique ét scientifique conclus ‘entre 
les deux Etats contractants, n’est pas sou- 
xpis é. l’impét clans cet autre Etat sur ‘Ia 
part dc 's'a rémunération vet‘sée par le pre- 
mier Etat. " 

Am‘dé 22.
_ 

Les élétnents du revenu d’un résident d’un 
Etat Contractant qui ne sont Pas éxptes‘sé- 
ment mentionnés dans Ies articles précé— 
dents ‘de. la présente Convention ne sont 
imposables que dans cet ‘Etat.. 

Article 23. 

La double imposition est évitée de la ma- 
niére 'suivfante: 
1., Dans le cas de l’Iranz‘ 
L’impét pe'rgu en France, conformément 
aux dispo'sitions de la présente Convention, 
sur les revenus provena'nt dé» France, est 
imputé Sur l’impé't iranien afférent‘ é ces 
mémes ré‘venus. Le mantant imputable ne 
peut pas‘ excéder Ia. partie de I’impét ira- 
nien, calculé avant l’imputatidn, qui cor- 
respond aux revenus Provenant de France. 
2. Dans le ‘cas dc .la France: 
a) Les revenué autres que ceux visés '5. 

italinéa b ci-déSsous sont exon‘érés des im- 
péts frangais mehtionnés au paragr'aphe 3 5 
de l’article 2, lorsqué ces revenus'sont im- 
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posables "en Iran en Vertu de la Pré’sente 
Convention. 
12) En ce qui concerne les revenus visés 
aux articles 10, 11, 12, 16 et 17 qui ont 
supporté l’impét iranien conformément aux 
dispositions desdits articles, la France ac- 
corde aux résidents de France percevant de 
tels revenus de source iranienne un crédit 
d’impét correspondant 2‘1 I’impét pergu en 
Iran. 
Ce crédit d’impét, qui ne peut excéder 1e 
montant de l’impét petgu sur les revenus 
en cause, s’imput‘e 'sur les impéts visés au 
paragraphe 3 I: de l’article 2 dans les bases 
desquelles lesdits revenus sont inclus. 
c) Toutefois, si les dividendes ou les rede- 
vances mentionnés é l’alinéa l7 ci-dessus 
sont exonérés de l’impét iranien, ou impo~ 
sés en Iran 5. un taux réduit, en vertu de 
mesures spéciiales prévues par les lois ira- 
niennes en vue d’encoura'ge‘r 1e développe- 
ment de l’économie iranienne, i1 sera impu- 
té, sur l'impét frangais sur ces dividendes 
ou ces redevances, l’irnpét iranien-qui serait 
payable en l’absencé de cés mesures spécia- 
les, précision faite que le montant ainsi im- 
putable ne peut pas excéder 1e montant qui 
Peut étre prélevé comme impét iranien se- 
Ion les dispositions du paragraphe 2 I; de 
l’article 10 on du paragraphe 2 de l’article 
12, respectivement. Les autorités compé- 
tentes des Etats contractants s’entendent 
selon l’article 25 pour constater queues 
sont les dispositions de la loi iranienne pré- 
voyant les mesures spéciales au sens de la 
disposition précédente. 

d) Nonobstant les dispositions du para- 
graph: 2 de Particle 1er de la Convention, 
lorsque des dividendes sont distribués Par 
une so‘ciété résidente d’Iran qui a été Sou- 
misc '21 l’impét iranien sur les bénéfices des 
sociétés pétroliéres, ces dividendes ouvrent 
droit 5i un crédit d’impét calculé au taux 
prévu Par 1e paragraphe 2 5 de l’article 10 
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et imputable sur l’impét frangais dans les 
conditions Prévues dans la seconde phrase 
dc l’alinéa b ciédessus. 
é)" Nonobstant les dispositions desalinéas 
4 at b Ci-dessus, l’impét ftangais peutétre 
calculé sur le revenu imposable en France 
en vertu de la présente Convention, an taux 
correspondangau montant gldbal du revenu 
imposable, conforrpément 21 la législation 
frangaise. 

‘ " ' 

Article 24. 

1. Les nationaux d’un Etat contractant ne 
sont soumis dans l’aut’re Etat contractant 2‘1 

aucune imposition ou obligation y relative, 
qui‘ est autre ou plus lourde que celle 2‘1 la- 

quellesont ou pourront étre assujettis les 
nationaux de cet autre Brat se trouvant 
dans la méme situation. 
2. Le terme «nationaux» désigne‘: 
a) Toutes les personnes physiques qui pos-s 
sédent la nationalité d’un Etat contractant; 
b) Toutes les personnes motales, sociétés 

de personnes et associations constituées 
conformément 5. la législation en vigugur ' 

dans un Etat contractant.
I 

3. L’imposition d’un établissement stable 
qu’une entreprise d’un Etat contractant a 
dans l’autre Etat contractant n’est pas ét‘a- 
blie dans cet autre Etat d’une fagon moins 
favorable quc l'imposition des entreprises 
de cet autre Etat qui exercent la. méme 
activité. ’ 

Cette disposition ne peut étge inferprétée 
comme obligeant un Etat contractant :11 ,ac- 

corder aux résidents ‘de l’autre Etat cop- 
tractant les déduction‘s personnelles, ab'atte— 
ments et réductions d’impét en fonction de 
la situation ou des charges de famille qu'il 
accorde é. ses propres résidents. 
4. Les entreprises d’un Etat c‘ontractant, 

dont 1e capital est en. tqtalité en en partié,

\
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directement ‘ou indirectement, détenu ou 
contrélé par un ou plusipurs résidents de 
l’autre Etat contractant, ne sont soumises, 
dans le premier Etat contractant, 2‘1 aucune 
dispgsition an obligation y relative, qui est 
autre 01.1 plus lourde que celle 2‘1 laquelle 
sont ou pourront étre assujettis les autres 
entreprises de méme nature de ce premier 
Etat.. 

5. Le terme «imposition» désigne dans le 
présent article les impéts de toute nature 
on dénomination. 

Am'cle 25. 

1. Lorsqu’un re’sident d’un Etat contrac- 
\ tant estime que les mesures prises par un 
Etat contractant ou par chacun des deux 
Etats entrainent ou entraineront pour Iui 
une imposition non conforme a la =présente 
Convention, i1 peut, indépendamment des 
recours prévus par la législation nationale 
de ces Etats, soumettre son cas 2‘1 I"autorité 
Compétente de I’Etat contractant dont il est

. 

résident. - 

2. _Cette autorité compétente s’efforcera, si 
la récl'amat'ion lui parai‘t fOndée et si elle 
n’est pas elle-méme en mesure d’apporter 
une solution satisfaisante, de régler Ia ques- 
tion par voie 'd’accord amiable avec l’auto- 
rité compétente de l’autre Etat contractant, 
en vu‘e d’éviter une imposition non confor- 
me '21 la Convention. 
_3. Les autorités compétentes des Efats con- 
tractants s’efforcent, par voie d’acéord arm'- 
able, de résoudre les difficulfés auxquelles 
peut donnej; lieu l’application de la Con- 
vention. Ellespeuvent aussi se concerter en 
vue d"évitet 1a double imposition dans les 
cas non prévus par Ia- ConVention. ' 

4. Les autorités compétentes des Etats con- 
tractants peuvent communiquer directement 

C12 

entre eIles en vue de parvenir 1‘3. un accord 
comme il est indiqué aux paragraphes pré- 
cédents. Si des échanges de vues oraux 
semblent devoir faciliter cet accord, ces 
échanges de vues peuvent avoir lieu au sein 
d’une commission .composée de représen- 
tants des autorités compétentes des Etats 
contractants. 
5. Les autorités Compétentes des Etats con- 
tractants réglent, 1e cas échéant, d’un com— 
mun accord les modalités d’application de 
la présente Convention. 

Article 26.
' 

1. Les autorités compétentes des Etats con- 
tractants échangeront‘ les renseignements 
nécessaires pour appliquer les dispositiOns 
de la préscnte Convention et celles des Iois 
internes des Etats contractants relatives aux 
impéts visés par la Convention dans la me- 
sure 01‘1 l’imposition qu’elles prévoient est 
conforms :71 Ia Convention. Tout renseigne— 
ment ainsi échangé sera tenu secret at ne 
pourra étre communiqué qu’aux personnes 
ou autorités chargées de_1’établissement ou 
du recouvrement des impéts visés pin: la 
présente Convention. ' 

2. Les dispositions du paragraphe 1 nc 
peuvent en aucun cas étre interprétées com— 
me impo‘sant é l’un des Etats contractants 
l’obligation: . 

a) De prendre des dispositions administra— 
tives dérogeant é. sa propre législa'tion ou £1 
sa pratique administrative on a celle de 
l’autre Etat contractant; 
5) De fournir des renseignements qui ne 
pourraient étre obtenus sur la base de sa 
propre 'Iégislation ou dans le cadre de sa 
pratique administrative normale ou de cel- 
les ,de l’autre Etat contractant; 
a) _De transmettre des renseignements qui 
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révéleraie‘nt un secret commercial, industri- 
‘el‘g ‘professiormelv ou‘ un procédéicOmmercial 
Ou dcs ‘renseig‘nemlents dont ,la communicae 
tion ser’ait cohfraire 51 l’ordre public. 

Article 27. 

Les 'diSPQSfiidns de la pgé’sente Convex); v 

‘t’ion *ne po‘r‘tent pas atteinte‘ aux ‘pr'iviléges 
fiscgux dont,-bénéfic_ient les fonctionnaixe§ 
diplomafiques ou consulaires en v’ertu soit 
d'es régles'générales‘ du droit des gens, soit 
des dispositions d’vaccords paxti‘culi‘ers.

v 

2. La Convention ne s’applique pas aux 
organisations internationales, é leurs orga- 
.n‘eS .et ‘ifonctionnaires, ni aux personnes qui, 

' membres de missions diplomatiques. ou 
. consulaiges .d’Etats tiers, sont présenfes dans 
un Etat contractant at me sont pas considé- 
rées‘ comnae vré'sidentes -de l’un ou l’autgré 

Etat contractant au regard des imp’éts sur lfe 
{evenu et‘ sur la fortune” 

Article 28, 

1. La. présente Convention peut étre éten; 
due, telle quelle on ‘avec les modifications 
nécessaireg aux Terxitoires d’Outre:Mer de‘ 
la République frangaise qui pergoivent des 
impéts de' carac'tére analOgue é ceux aux- 
quels S’applique la Convention. Une telle 
extension prénd effet 5L partir de la date, 
-avec les modifications et dans les condi- 
tions, y compris les conditions relatives 2‘1 

la cessafi'OII dipplication, qui son‘t fixées 
d’un. commun accord ‘entre les, Etats con- 
tzactants par. échange de notes diplomati- 
ques ou S'eIon toute autre procédure confer- 
me A leurs dispositions constitutioqnelles. 
2. A moins que les deux Etatscofitractants 
n’en soient convenus autrement, lorsque la 
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‘ Convention scra dénoncée par l’un _d’e’1_1x 
en 'veptu de ‘l’article 50, élle Cessera de 
sfappliquér, dans ‘les conditions .prév'ues é 
cet article :1 tout tegritoize auquel elle a, été 
étendu’e Conformément ‘au Présent article. 

Ar‘t‘icl'e 29.
I 

gés le» plus tét possible é'Téhéran; 
2.. La :Conv‘entibn entrera en Vigue‘ur un 
rncis1 apxés 1a date de l’ééhange' deS‘ instru-s 

V 

ments fie gatification; 
Ses“ dispositions S’appli‘que’ront pom-1a pree 
mi‘ére fois: - 

4) En Iran: ‘ 
7‘ ' 

~
_ 

‘1) En Ce qu; concerne la retenue a lay sou:- 
-ce, aux Somme's mises en paiement £1 comp-7 
ter‘ de la'date d’e‘ntrée én vig'ueux‘; de .1'2i‘ 

Ptés‘ente‘ Convention;
' 

Lg pzéSente Convention sen; ratifi‘ée e’t 

les instruments de ratification seront éthane - 

ii"). En Ce q’ui concerhe les autres‘impét's) 
sur le revenu, 2‘1 'l’année <d’imposi't‘ion: su’ie' 

vant celle de son entrée en Vigugur‘ ct aux 
agnées subséquentes. 
17 En France: ‘ 

i) 'En ce qui :concerne la refenue 2‘1 la sout- 
-ce, aux sommes mises en ‘pafementlé comp;

‘ 

terde la date <d’entrée en vigueur de {la Pté; 
sente' Convention; 
ii) En ce qui' concerne 165 .autres impéts‘ 

sur la reveal}, £1 l’année d’imposition Sui- 

vant ce’ll'e de son entrée en vigueur at am;
‘ 

années subséque’ntes. “ 

‘ ' _'
. 

3. L’Accord fonclu entr'e 1e Gouv§rnemcnt 
dela Répu-blique frangaise ‘et'leGouye'me: 4

' 

' ment impérialv' dé l’I'ran sous :forme; de kit-- 
tres 'échz’mgéés les 19 juillet 195,6 et ’50 

’acfi't 1956 en vue 'd’éviter les dbublé's‘ im- 
positions des revehus’ et bénéfices prove? 
nant' des transports aériens, neseral lpasr ap- 
plicable pendant toute année 'ou période 
laquéll‘e s’applique 1a ‘p'rérsente CoriVent‘iOn.. 
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Article 30. 

La présente Convention demeurera en vi- 
gueur‘ tant qu’elle xi’aura pas été dénoncée 
par l’un des Etats contractants. Chacun des 
Etats contractants pent dénoncer la Con- 
vention par voie diplomatique avec un pré- 
avis minimum de six mois avant la fin gle‘ 
chaque armée civile :31 partir du 1er janvier 
de la. cidquiéme année suivant celle de sa 
ratification. Dans ce cas, la Convention 
cessera d’étre applicable: 
4'1) En Iran: ' 

i) En ce qui conceme la retenue A la sour- 
ce, aux sommes mises en paiement 2‘1 partir 
.d'u 1er janvier de l’année suivant immédia- 

' tement celle au cours de laquelle 1e préavis 
aura été fiotifié; et 
ii) En ce qui concerne les autres impéts 
sur‘l‘e revequ pour toute année d’imposition 
suivant immédiatement l’année au cours de 

v laquelle I: préavis aura été notifié. 

5) En Francez. 
i) En ce qui' concerne~ Ia retenue A la sour- 
ce, aux sormnes mises en Paiement a partir 
du 1" janvier de l’année suivant immédia- 
tement celle au cours de laquelle 1e préavis 
~2mm. été notifié; et 
ii) En ce qui concerns les autres impéts 
sur'le revenu pour'toute année d’imposition 
suivant immédiatement l’année au cours de 
laquelle le préavis aura été notifié. 

En foi dc quoi, les plénipotentiaires des 
deux Etats ont signé l'a présente Conven- 
tion et y out apposé leurs sceaux. 
Fait en double exemplaire 5. Téhéran, le 
7 novembre 1973, en langues frangaise et 
persane, Chaque texte faisant également foi. 

Pour la’République frangaise: 
ROBERT DE SOUZA. 
Pout l’Iran: 
ABBAS ALI KHALATBARY. 
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Convention entre 

Supplement 

|.e- Gouvernement de la République fra‘ncaise 
e’t ie Gouvernement de la Répubii'que social'iste 

de Roumanie tendant a éviter 
les doubles i‘mposi'tions en matiére d’i-mpéts sur 

Ee revenu et sur la fortune: 
SUPPLEMENT TO THE BULLETIN FOR INTERNATIONAL FISCAI; DOCUMENTATION AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE 

' 

Vol. XXIX, No. 8, August/aunt 1975 

INTERNATIONAL BUREAU 
OF FISCAL DOCUMENTATION 
Muiderpoort - 124 Sarphatistraat - Amsterdam 

A, double taxation firefly between France and Romania wax signed 072 September 
27, 1974. The treaty, in accordamce with Artitle 30, slqall'enter inta‘ force thirty 
dag/J following the date on whit/9 the Contracting State; bave ext/ganged t/ae noti- 
fications that the legal regm'rement; have been complied wit/J. ‘ 

The full text of the Franc/a Explanatory Note to the double taxazzfz‘on treaty 1245 
been publisbed‘ in the Aflgwt 1975 z'Jszze of the Bulletin for International Firm] 
Documentation ‘zmder Documents. 

TEXTE 
Le Gouvemement de la République‘ fran- 
gaise et le Gouvemement de la République 
socialiste de Roumanie, désireux' de conclu- 
re une Convention tendant 2‘1 éviter les dou- 
bles impositions en matiére d’impéts sur le 
revenu‘ e't sur la fortune et de promouvoir 
et renforcer les relations économiques entre 
les deux Pays, sur la base du respect de la 
souve'raineté 'et de l’indépendance nationa- 
l'es, de l’égalité des droits, d’avantages ré- 
ciproques et de la non-ingétence dans les 
affaires intérieures, sont convenus des dis- 
positions suivantes: 

Article 1" 
Pei-Jaime: mite/e: 

La Présente Convention s’applique aux per- 
sonnes qui sont des résidents d’un Etat 
contractant ou de chacun des deux Etats. 

Article 2 
Impo‘ls vixe’s 

1. La présente' Convention s’app'lique aux 
impéts sur le reirenu et sur la- fortune per- 
gus pour le compte' de dhacun des Etats‘ 
contractants, de ses subdivisions adminis: 
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ixatives territoriales et de ses collectivités 

territoriales, quel que soit 1e systéme de 
Perception. I 

2. Sont considérés comme impéts sur le 

revenu et sur la fortune les impéts Fergus 
sur le revenu total, sur la fortune totale 

ou sur des éléments du revenu ou de la for- 
tune, y compris les impéts sur les gains 
provenant de l’aliénafion de biens mobi-' 
liers ou immobiliers, les impéts sur le mon- 
tant des salaires ainsi que les impéts sur les 
plus-values. 

3. Les impéts actuels qui font l’objet de 
la présente Convention sent: 
21) En ce qui coriceme la Roumanie: 
1) L’impét sur les revenus de salaires, 

d’oeuvres littéraires, artistiques et scientifi- 

ques, sur les reVenus de collaboration £1 des 
publications et 51 des spectacles, et sur les 
revenus d’expertises ainsi que d’autres sour- 
ces; 
2) L’impét sur les xrevenus des sociétés 
mixtes constituées ‘en participation avec des 
organisations ,économiques rournaines et 

avec des partenaires étrangers“; 

3) L’impét sut les revenus r'éalisés Par les 
personnes physiques et morales non :ési- 

dentes; 
4) L’impét sur les revenus des locations de 
bfitiment's et de terrains; 
5) L’impét sur les revenus d’activités pro— 
ductives, métiers, professions libérales, ain- 
si que des entreprises autres que celles 

d’Etat; 

6) L’impét sur les revenus réalisés par des 
activités agricoles; 
(Ci-aprés dénommés «Impét roumain».) 
b) En ce qui concerne la France: 
I) L’impét sur lé revenu; 
2) L’impét sur les sociétés; 
Y compris toutes retenues :3. 1a source, Itous 
précomptes et avances décomptés sur les 

impéts visés ci-dessus; 
(Ci-aprés dénommés «Impét frangais».) 

4. La Convention s’appliquera aussi aux 
impéts futurs de nature identique ou ana- 
logue qui seraient entrés en vigueur aprés 
la date de la signature .deAla Présenté Can‘- 
vention. Les autorités compétentes des 
Etats contractants se communiqueront, :31 1a 
fin de chaque année, les modifications im- 
Portantes apportées é leurs législations fis- 

cales respectives. 

Article 3 
De’fim'tz'om génémle: 

.1. Au sens de, la présente Convention: 
a) Les expressions «un Etat contractant» 
et «l’autre Etat contractant» désignent, suit 
vant le contex'te, la France 011 la Roumanie; 
L’expression «Etats contractants» désigne 
1a FranCe et la Roumanie. 
b) Le Iterme «personne» comprend 165' per- 
sonnes physiques, les sociétés, les collectij 

vités publiques et tous autres groupements 
de personnes. 
c) Le terme «société» désigne toute per; 
sonne morale ou vtoute entité qui est con- 
sidérée cornme une 'personne morale aux 
fins d’impositions. 

d) Les expressions «entreprise d’un Etat 
contractant» et «entreprise de l’autre Etat 
contractant» désignent respectivement une 
entreprise exploitée Par un résident d’un 
Etat contractant et une entreprise exploitée 
par un résident de l’autre Etat contractant. 
e) L’expression «autorité compétente» dé- 
signe: — dans le cas de la France, le.1\/Iinistre de 
l’Economie et des Finances on .son repré- 
sentant autorisé; 
—, dans le ‘cas -de la Roumanie, 1e Ministre 
des Finances Qu son représentant, autorisé. 
2. Pour l’application de la Convention par 
un Etat contractant, .toute expression qui 
n’est pas autrement définie a le sens qui 

D2 Supplement Bulletin Vol. XXIX, no, 8, August/aofit 1975



‘lui est attribué Par la législation dudit Etat 
régissant l‘es impéts faisant l’objet ,de la 
Convention, A moins que le contexte h’exj— 
ge une interprétation ,diff‘érente. 

Article 4 
Domicile final 

1. Au sens de la présente Convention, 
l’expression «résident d’un Etat contrac: 
tant» .désigne toute Personne qui, en_ vertu 
de la législation dudit Etat, est assujettie 2‘1 

l’impét dans cet Etat, en raison de 5013 do— 
micile, de sa résidence, de San 'siége statu- 
taire, de sOn‘ siége de direction on de tout 
autre critére de nature analogue. 
2. Lorsque, selon la disposition du para- 
graphe 1, fine personpe physique est vcogsi- 
dérée comme résident 'de chacun. des Etats‘ 
contractants, sa situation est réglée de la 
maniére suivante: 
a) Cette personne est considérée ‘comme‘ 
résident de l’Etat contractant oil elle dis- 
pose d’un foyer d’habitation permanent. 
Lorsqu’elle dispose d’un foyer d’habitation' 
permanent dans chacun rdes Etats‘ contrac» 
tants, elle est considérée comme résident de 
.l’Etat contractant avec lequel ses liens per- 
‘sonnels et économiques sont les plus étroits 
(centre des intéréts vitaux); 
b) Si I’Etat contractant 01‘1 Cette personne 
a. le centre! de ses intéréts vitaux ne peut 
pas étre déterminé, ou qu’elle ne dispose 
d’un foyer d’habitation permanent dans 
aucun des Etats contractants, elle est consi- 
dérée comme résidept de l’Etat contractant 
01‘1 elle séjourne de fagon habitueHe; 
c) Si cette personne séjourne de fagon ha- 
bituelle dans chacun des Etats contractants 
ou qu’elle ne séjoume‘ de fa‘gon habituelle 
dans aucun d’eux, elle est considérée com- 
me résident de I’Etat contractant dont elle 
posséde la nationalité; 

TEXT 

d) Si cette personne posséde la nationalité 
'de chacun des Etats contractants ou qu’elle 
ne Posséde la nationalité d’aucun d’eux, les 
autorités; compétentes des Etats contractants 
tranchent la question d’un commun; aécord. 
3. Lorsque, selon la disposition du' para- 
graphe 1, une personne autre qu’une per- 
sonne physique est considérée‘ comme réz 
sident de cha'Cun des Etats contractarits, elle 
est réputée résident de l’Etat contractant ' 

oil se trouve ‘son- siége' de direction effec- 
tive. ' 

Article 5 
Etablz'uemem tzéle 

1. Au sens de la présente Convention, 
l’expression «établissement stable» désigne 
une installation fike d’affaires 01‘1 l’entre- 
prise exerce tout bu partie de- son activité. 
2. L’expression «établissement stable» 
‘comprend notamment: 
9.) Un siége de diredion; 
vb); Une succursale; 
c)‘ Un bure'au'; 
d) Une usine; 
6) Un atelier; 
f) Une mine, une‘ carriére: ou tout autre 
lieu dr’extraction de ressCurces naturelles; 
g) Uh Chantier de montage dont la durée 
d'épasse douze mois, ou un chantier‘ d‘e con- 
struction dont la durée dépasse dix-huit 
moxs. 
3. On ne considére pas qu’il y a établisse- 
ment stable si_: 
6.) Il est fait usage d’installations aux se‘u— 
les fins de stockage, d’exposition ou de 
livraison de marchandises appartenarit 2‘1 

l’entreprise; 

b) Des marchandises appartenant r5. l’entre- 
prise sont entreposées aux seules fins de 
stockage, d’exposition ou de livra'ison»; 
c) Des marchandises. appartenant z‘z l’entre- 
Prise sont entrepos‘ées aux seules‘ fins de 
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transformation Par une autre entreprise; 
d) Des marchandises appartenant 2‘1 l’en- 

treprise qui étaient exposées é une .foire 
commerciale ou une exposition, sont ven— 
dues par l’entreprise 2i l’issue de cette. foire 
ou exposition; 
e) Une installation fixe d’affaires est uti- 

lisée aux seules fins d’acheter des marchan- 
dises ou de réunir des informations Pour 
l’entreprise; 

f) Une installation fixe d’affaires est uti- 
lisée Pour l’entreprisc, aux seules fins de 
publicité, de fourniture d’informations, de 
recherches scientifiques ou d’activités ana- 
logues qui ont un caractére Préparatoire ou 
auxiliaire. 

4. ‘Une Personne agissant dans un Etat 
contractant; pour le compte .d’une entreprise 
de l’autre Etat contractant, autre qu’un 
agent jouissant d’un statut indépendant, 
visé au paragraphs 5, est considérée comme 
«établissement stable» dans le' premier Etat 
si elle dispose dan3__cet Etat de pouvoirs 
qu’elle y exerce habituellement lui- per- 
mettant de conclure des contrats au nom 
de l’entreprise, 5. moins que l’activité de 
cette personne ne soit limitée é l’achat de 
marchandises pour l’entreprise.- 
5. On ne considére pas qu’une entreprise 
d’un Etat Icontractant a un établissement 
stable dans l’autre Etat contractant du‘ seul 
fait qu’elle y exerce son activité‘par l’entre- 
mise d’un courtier, d’un commissionnaire 
gén‘éral ou de tout autre intermédiaire 
jouissant d’un statut indépen‘dant, :21 condi- 
tion que ces personnes agissent dans' le 

cadre ordi’n‘aire de leur activité. ‘ 

6. Le fait qu’une société qui est un rési- 
dent d’un Efat contractant COntréle ou soit 
contrélé‘e Par une société qui est un résident 
de l’a‘utre Etat contrac'tant ‘ou qui y exerce 
son activité (que ce soit Par l’intermédi- 
aire d’u‘n établissement stable on non) ne 
suffit' pas, en lui-méme, £1 faire de l’une 

D4
. 

quelconque d'e ces sociétés un établissement 
stable de l’autre. 

Article 6 
Revemu immobiliers 

1. Les revenus Provenant de biens immo- 
biliers, y compris les revenus des exploita- 
tions agricoles et forestiéres, sont imposa— 
bles dans l’Etat contractant 01‘1 ces biens 
sont situés. 
2. L’expression «biens immobiliers» est 

,définie conformément 2‘1 la législation fis- 

cale de l’Etat contractant 01‘1 les biens con- 
sidérés sont situés. L’expression englobe en 
tout cas les acqessoires, le cheptel mort ou 
vif des exploitations agricoles et forestié- 

res, les droits auxquels s’appliquent les dis- 
positions du droit privé concernant la Pro- 

’ priété fonciére, l’usufruit des biens im- 
mobiliers et les droits 2‘1 des redevances va- 
riables ou fixes pour l’exploitation ou la 
concession de l’exploitation de gisements 
minéraux, source's et autres riches‘ses du sol; 
les navires, Ibateaux et aéronefs ne sont pas 
considérés comme biens immobiliers. 
3. Les dispositions du paragraphe 1 s’ap- 
pliquent aux revenus provenant de l’ex- 

ploitation directe, de la. location ou de 
l’affermage ainsi que de toute autre forms 
d’exploitation de biens immobiliers. 
4. Les dispositions des, Paragraphes 1 et 5 
s’appliquent également aux revenus pro- 
venant des biens immobiliers d’une entre- 
prise ainsi qu’aux revenus des biens immo- 
biliers servant é l’exercice d’une profession 
libérale. 

Article 7 
Béne’ficey day entrepriyes 

1. Les bénéfices d’une entreprise d’un 
Etat contractant ne sont imposables que 
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dans cet Etat, é moins que l’entrepr-ise 
n’exerce ‘son activité dans l’autre Etat con- 
tractant par l’intermédiaire d’un établisse— 
ment stable qui y est situé. Si l’entreprise 
exerce son activité d’une telle fagon, les 
bénéfices de l’entreprise sont imposables 
dans l"autre Etat mais uniquement dans la 
mesure 01‘1 ils sont imputables audit établis, 
sement stable. 
2. Lorsqu’une entreprise d’un Eta? con: 
tractant exerce son activité dams l’autre Etat 
contractant par l’intermédiaire d’un éta- 
blissement stable qui y est situé, il est im- 
puté, dans Chaque Etat Contractant, é cet 
établissement stable les béné‘fices qu’il au- 
rait pu réali'ser s’il await ‘constitué .une‘ en- 
treprise distinc‘te et séparé‘e exergant des 
activités identiques ou analOgue’s dans des 
conditions identiques ou analogues et trai- 
tant en toute indépendance avec l’entre- 
prise dont i1 constitue un ‘établissement 
sta-bl‘e. 

‘ 7 

3. Dans le calcu‘l des bénéfices d’un éta- 
blissement stable, sont admises en déduc— 
tiOn les dépenses exposées aim fins pour- 
suiVies par cet établissement stable, Soit 
dans 'l’Etat 01‘1 est situé cefi étéiblissement 
stable, soit a-ill’eurs. Les dépenses de direc- 
tion et les frais généraux d’administration 
concernant cgt établissement stable sont 
déterminées selon les usages et ‘d’une ma- 
niére juste et raisonnable. 
4. SH est d’usage, d‘ans un Etat Contrac- 
tant, de déterminer les bénéfices imputa- 
bles 2‘1 un établissement stable sur la base 
d’une répartition des bénéfice's totaux de 
l’entreprise entre ses diverses parties, au- 
cune disposition du Paragraphe 2 n’em- 
péche cet Etat contractant de déterminer 
l'es bénéf-ices imposables selonr la réparti‘ 
tion en usage; 1a méthode de répartition 
afloptée doit cependant étre telle que le 
résultat obtenu soit conforme aux princi- 
pes énoncés dans 1e présent article. 

TEXT 

5. Aucun bénéfice n’ESt imputé 5. un éta- 
blissement stable du fait que cet établisse- 
ment stable at simplement acheté des mar- 
chandises pour l’entreprise.

‘ 

6. Aux fins des Paragraphes précédents, 
les ,bénéfices 221‘ imputer 2‘1 l’établissement 
stable sont ‘calculés chaque année selon ‘la 

méme méthode, 2‘1 moins qu’il n’existe des 
motifs valables et suffisants de procéder 
autrement. - 

7. Lorsque‘ les bénéfices comprennent des 
élément-s de revenu traités sépar-ément dams 
d’autres articles de la présente Convention, 
les dispositions de ces articles ne sont pas 
affectées par les dispositions du présent 
article. 

Article 8 
Bmfxeprz'm 42 274715t ‘ 

1. Les 'bénéfices Provenant de 'l’exploita- 
tion, en tra‘fic international, de navires ou 
d’aéronefs ne ,son't imposables que dans 
I’Etat contractant 01‘1 1e siége de la direction 
effective de l’entreprise est situé. 
2. Si 1e siége de Ia direction effective 
d’une entreptise de navigation est 2‘1 bord 
d’un navire, ce siége est réputé situé dans 
l’Etat contractant 01‘1 'se trouve 1e port d’at— 
tache de ce‘ navire, cm, 51 'défaut de port 
d’attache, dans l’Etat contractant dont l’ex- 
ploitant du navire est un résident.‘ 
3. Les ‘bénéfices provenant de l’exploita- 
tion, en trafic international, de véhicules 
ferroviaires ou routiers He sent impo‘sables 
que dans I’Etat contractant oil 1e siége de 
la direction effective de l’entreprise est 
situé. ‘ 

4. Les dispositioné ,d‘es paragraphés 1 Tet 3 
s’appliquent aussi :aux bénéfices prOvenant 
de ‘19. Participation £1 un :groupe; 5. mm ex- 
ploitation eh commun 011 .2‘1 un‘ organisms 
international d’exploitatiorr. 
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Article 9 
Entreprim :mociée: 

Lorsque: 
a) Une entreprise d’un Etat contractant 
participe directement ou indirectement A 
121 direction, au contréle ou au capital d’une 
entreprise de l’autre Etat contractant, ou 
que 
b) Les mémés personnes participent di- 

rectement ou indirectement £1 la direction, 
au contréle ou au' capital d’une entreprise 
d’un Etat contractant et d’une entreprise 
de l’autre Etat contractant, 
et que, dans l’un et l’autre cas, les deux 
entreprises sont, dans leurs relations com- 
merciales ou financiéres, liées par des 'con— 
ditions acceptées ou imposées, qui différent 
de celles qui seraient conclues entre des en- 
treprises indépendantes, les bénéfices qui, 
sans ces conditions; auraient été obtenus par 
l’une des entreprises mais n’ont pu l’étre 
en fait 51 cause de ces conditions, peuvent 
étre; inclus dans les :bénéfices de cette en- 
treprise et imposés en conséque‘nce. 

Article 10 
Dividende: 

1. Les dividéndes payés Par une société 
qui est un Iésident d’un Etat contractant :1 

un résident de l’autre Etat contractant sont 
imposables dans cet autre E-tat. 
2. Toutefois', ces dividendes peuvent ét’re 
imposés dans l’Etat contractant dont la 
société qui' paie les dividendes est un rési- 
dent, et selon la législation de cet Etat, 
mais-si lapersonne qui pergoirt les dividen- 
des en est le bénéficiaire effectif, l’impét 
ainsi établi ne peut excéder 10 p. 100 du 
montant brut des dividendes. 
Les autorités com‘pétentes régleront d’un 
qommun accord les modalités d’application 
du présent paragraphe. 

Ce paragraphs ne concerne pas l’imposition 
de la société pour les bénéfices qui servant 
au paiement des dividendes. 
3. 3) Le terme «dividendes» employé 
clans 1e présent article désigne les revenus 
provenant d’actions, actions on 'bons de 
jouissance, parts de mine, parts de fonda- 
teur ou autres parts bénéficiaires £1 l’excep- 

tion des créances, ainsi que les revenus 
d’autres parts sociales assujettis au' mérne 
régime fiscal que les revenus d’actions par 
la législation fiscale de l’Etat dont Ia socié- 
té distributrice est un résident. 
b) Sent également considérées comme des 
dividendes payés par une société résidente 
en France les sommes remboursées au ‘titre 
du précompte visées au Paragraphe j qui 
sont afférentes aux dividendes Payés par la 
société distributrice. 

4. Les dispositions des Paragraphesr 1 et 2 
me s’appliquent pas lorsque le bénéficiai-re 
des dividendes, résident d’un Etat contrac- 
tant, a, dams l’autfe Etat contractant dont la 
société qui Paie les dividendes est un rési— 
dent, un établissement stable auquel se rat- 
tache effectivement la participation généra- 
trice des dividendes. Dans ce cas, les dis- 
positions de l’article 7 sent applicables. 
5. Lorsque 1e précompte est Prélevé é rai- 
son des dividendes versés par ‘une société 
résidente de‘ France a un résident de Rou— 
manie, ce dernier peut prétendre au rem- 
-boursement dudit précompte, déduction 
faite de l’impét — afférent au montant 
des sommes remboursées — retenu 2‘1 la 
source conformément a la législation inter- 
ne et au paragraphe 2 du présent article, 16 
cats échéant. 
6. Lorsq’u’une société résidente d’un Etat 
contra'ctant a un établissement stable dans 
l’autre Etat contractant, les .bénéfices de 
cet établissement stable peuvent, aprés avoir 
supporté l’impét sur les'bénéfices, étre as- 
sujettis conformément 2‘1 la législation de 
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cet vautre Etat contractant 5. un impét dont 
1e .taux ne peut dépasser 10 p. 100. 

Amid? 11 
I ntérétx 

1. Les intététs provenant d’un Etat con- 
tractant et payés a un résident d‘e l’autre 
Etat contractant sont imposables dans cet 
autre Etat. 
2. 'Toutefois, ces intéréts peuvent étre im- 
posés dans l’Etat contractant d’ofi ils pro— 
Viennent, et selon la législation de cet Etat, 
mais si la personne qui regoit les intéréts 
en est le bénéfic'iaire effectif 'l’impét ainsi 
établi ne peut excéder 10 p. 100 du mon- 
tant des intérétS; 
Les autorités compétentes régleront d’un 
commun accord les modalités d’application 
du présent .paragraphe. 
3. Nonobsfant; les. dispositions du para- 
graphe 2, les intéréts payés en‘ vertu de 
préts garantis, assurés ou financés directe- 
ment on indirectement par un Etat con— 
tractant ou un organ-isms Public de cet 
Etat sont exonérés dans l’Etat contractant 
d’ofl ils proviennent. 
4. Le terme «intéréts» ‘employé dans le 
présent article désign'e les revenus dES crél 
ances de‘ toute nature, assorties on non de 
garanties hypofhécaires ou d’une clause dc 
participation aux bénéfices du débiteur, et 
notamment les revenus des fonds publics 
et des obligations d’emprunt, y compris les 
primes et lots attachés é ces titres. 
5. Les dispOsitions’ des paragraphes 1 et 2 
me s’appliquent pas Iorsque 1e bénéficiaire 
des intéréts, résident d’un Etat c0ntractant, 
a, dams l’autre Etat contractant d’oil pro- 
Viennent les intéréts, un établ’issement sta- 

_ble auquel' se rattache effectivement la cré- 
ance génératrice des intéréts. Dans ce cas, 
les dispositions de l’article 7 sont applica- 
bles. 

TEXT 

6. Les intéréts‘ sont consid'érés comme pro- 
venant d’un Etat contractant lorsque 1e dé- 
biteux: est cet Etat lui-méme, une subdivi— 
sion administrative territoriale, une collec- 
tivité terri'torialé ou uni 'résident de cet 
Etat. Toutefois, lorsque 1e débiteur des‘ in- 
téréts, qu’il‘ soit on non résidént d’un Etat 
contractant, a, dans un Etat contractant, un 
établissement stable pout lequel liernprunt 
générateur des intététs a été contracté ‘et 

qui supporte la charge de‘ ces intéréts, les- 
dits intéréts‘ sont réputés provenir de l’Etat 
contractant 01‘1 l’étab‘lisserhent stable est si— 
‘tué.

' 

7.. Si, Fax? siiite de relations spéciales exis- 
tant entre le. débiteur et 'le créancier en 
que I’un et l’autre entretiennent avec d’e 

tierces personnes, vle montant des intéréts 
‘payés, compte tenu de la créance :POuI.‘ la- 
quelle ils sont versés, excéde celui‘ dont 
seraient' convenus 1e débiteur et Ie Créan-. 
cier‘ en L’abs’ence de pareilles relations, les 
dispositiOns .du présent article he s’appli- 
quent qu’é ce d‘ernier montant. En ce cas, 
1a partie excédentaire des paiements reste 
imposable conformément A la législation 
de chaque Etat contractant et compte tenu 
des autres dispositions de la présfiente Con- 
vention. 

‘ Article 12 
Redeva’nce: 

1. Les réd‘evances prOV'enant 'd’un Etat 
contractant et payées '21 um rési'dent de l’au— 
tre Etat contr'fic’tantsont imposables dans 
cet any-re Etat.

' 

2. Toutefois’, ces red‘ev‘ances peuvent étre
' 

ifnposées dans I’Etat contractant d’ofi elles 
proviennent, et selon la législ‘ation de -cet 
Etat, mais si la personne qui tegoit les. 

redevances en est 1e bénéficiaire’ effectif, 
l’impét ainsi étab‘li ne peut excéder 10 p. 
100 du montant des redevances. 
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Les autorités compétentes régleront d’un 
commun accord les modalités d’application 
du' présent paragraphe. 
3. Le ‘terme «redevances» employé dans le 
Présent article désigne les rémunérations de 
toute nature Payées pour l’usage ou la con- 
cession de l"usage d’un droit d’auteur sur 
une oeuvre littéraire, artistique ou scienti- 
fique, y compris les films cinématogmphi- 
ques’, d’un brevet, dv’une marque de fabri- 
que‘ ou de commerce, d’un.dessin ou d’un 
modéle, d’un Plan, d’une formule ou d’un 
Procédé secrets, ainsi que pour l-’usage ou 
la concession de l’usage d’un équipement 
industriel, commercial ou sc‘ientifiqu’e et 

pour des informations ayant trait 2‘1 une ex- 
périence acquise dans le domaine indus- 
triel, commercial ou scientifique. 
4. Les dispositions des Paragraphes 1 et 2 
me s’appliquent pas lorsque 1e 'bénéficiaire 
des redevances, résident d’un Etat contrac- 
tant, a, dams I’au'tre Etat contractant d’ofl 
Proviennent les redevances, un établisse- 
ment stable auq'uel 5e, rattache effective- 
ment 1e droit ou le bien générateur des 
redevances. Dans ce cas, les dispositions de 
l’article 7 seat applicables. 
5. Les redevances sont considérées comme 
provenant d’un Etat contractant lorsque le 
débiteur est cet Etat lui~méme, une sub- 
division administrative territoriale, une col- 
Iectivité territoriale ou un résident de cet 
Etat. Toutefois, lorsque 1e débiteur des 
'redevances, qu’il soit on non résident d’un 
Etat vcontractant, a dans un Etat contractant 
un établissernent stable auquel se rattache 
effectivement le droit ou le bien générateur 
des redevances et qui supporter 1a éharge 
de ces redevances, Iesdites redevances sont 
réputées‘ Proveni‘r de l’Etat contractant 01‘1 

l’établissement stable est situé. 
6. Si, par suite de relations spéciales exis- 
tant entre le débiteur et le Créancier ou 
que l’un et l’autre rentretiennent avec de 

tierces personnes, 1e montant des redevan— 
ces Payées, compte tenu de la prestation 
Pour laquelle elles sont versées, excéde 
celui dont seraient convenus le débiteur et 
la créancier en l’absence de pareilles rela- 

tions, les dispositions du présent arficle ne 
s’appliquent qu’é ce demier montant. En ce 
cas, la partie excédentaire des Paiements 
reste imposable conformément a la législa- 
tion de chaque Etat contractant et compte 
tenu des autges dispositions de la présente 
Convention. 

» Article 13 
Gaim an capital 

1. Les gains provenant de I’aliénation des 
biens immobiliers, tels qu’ilssont définis 
au paragraphe 2 de l’article 6, ou de‘ l’alié- 
nation de parts on de droits analogues dans 
uric société immobiliére de copropriété ou‘ 

dans une société dont l’actif est composé 
principalement de biens immobiliers, sopi 
imposables dans l’Etat contractant 01‘1 ces 
biens sont situés. ' 

2. Les gains provenant de l’aliénation d‘e 

biens mobiliers faisant partie de l’aCtif 

d’un établissement stable, qu’une entreprise 
d’un Etat contractant a dans l’autre Etat 
contractant, ou de biens inobiliers constitu- 
tifs 'd’une base fixe dont dispose un rési- 
dent d’un Etat contractant dans l’autre Etat 
contractant Pour l’exercice d’une profession 
libérale, y compris de tels gains provenant 
de l’aliénatio'n de cet établissement stable 
(seul ou avec l’ensemble de lientreprise) 
ou de cette base fixe, sont imposables dans 
cet autre Etat. Toutefois, les gains prove- 
nant de l’aliénation des biens mobiliers 
visés au paragraphe 3 de l’art-icle‘ 23 me 
sont imposables 'que dans I’Etat contractant 
01‘1 les biens en question eux—rnémes sont 
imposables en vertu dudit article. 
3. Les gains provenant de l’aliénation dc 
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5‘: 

tous biens autres que .ceux qui sont men- 
tionnés ,aux Paragraphes 1 et 2 me sont im- 
posables‘ que dans l’Etat contractant dOnt 
le cédant est un résident. 

Article 14 
Profem‘om-libémles et indépendzmte: 

1. les revenus qu’un résident d"un Etat 
contractant tire d’une profession libérale 
exercée pour son propre compte ou d’au- 
tres activités indépendantes de caractére 
aqal‘ogue he sont imposables que' dans cet 
Etat, 2". moins que' ce résident‘ ne dispose 
de fagon habituelle, dans l’autre Etat con- 
tractant, d’une base fixe pour l’exercice de 
ses activités. S’iI dispose d’une te‘lle base, 
les revenus sont imposables dans l’autre' 
Etat mais uniquement dans la mesure 01‘1 

ils sont imputables £1 ladite base fixe. 
2. L’expression «professions libérales» 
comprend en particulier’ les activités indé- 
pendantes d’ordre scientifique, littéraire, 
artistique, éducatif ou pédagogique, ainsi 
que les activités indépend’antes des méde- 
cins, avocats, ingéniéurs, architectes, den- 
tistes et comptables. 

Article 15 
Salariés 

1. Sous réserve des dispositions des articles 
16, 18 et 19, les salaires, traitements et 
autres rémunérations similaires qu’un rési- 
dent d’un Etat contractant regoit au titre 
d’un emploi salarié ne sont imposables que 
dans 'cet Etat, é. moins que l’emploi ne sbit 
exercé dans‘ l’autre Etat contractant. Si 
I’emploi y est exercé, les rémunérations re- 
gues 21 cc titre sont imposables dans cet 
autre Etat. 
2. Nonobstant les ,diépositions du para- 

TEXT 

graphe 1, les rémunérations qu’un résident 
d’un Etat Contractant regoit au‘ titre d’un 
emploi salarié exercé dans l’autre Etat con- 
tractant ne sont imposables que dans le 
premier Etat si: 
a) Le bénéficiaire séjoume dans l’autre 
Etat pendant .une période ou de's ‘périodes 
n’excédant pas au total dix-huit mois au 
cours de trois années consécutives; 
b) Les rémunérations sont payées par une 
personne ou‘ au nom d’une Pet'sonne qui 
n’est pas résidente de l’autre Etat; .et 
c) La charge des ‘rémunérati'ons n’est pas 
supportée ‘par ‘un établissement stable ou 
une base fixe qu'e cette personne a dans 
l’autré Etat. ' 

5. Nonobstant les dispositions précéden- 
tes du présent article, ’les rémunérations au 
titre d’un emploi salarié exercé a herd dim 
navire, d’un aéronef, ou d’un véhicule 'fer- 
roviaire ou routier, en trafic international, 
sont imposables dans I’Etat contractant 01‘1 

1e siége de la direction effective de l’entre— 
prise est situé. 

Article 16 
Tafltz'e‘me: 

Les tantiémes, jetons de présence et autres 
Iétributions similaires qu’un résid¢nt d’pn 
Etat contractant regoit en sa‘ qualité de 
mem‘bre du conseil d’édministration on :16 
surveillance d’une société qui est 1m rési- 
dent de l’autre Etat contractant sont impo- 
sables dans ‘cet. autre Etat. 

Article 17 
Artijtey at Jportz'fs 

1. Nonobstant les dispositions des articles 
14 et 15, les revenus que les artistes du 
spectacle, tels les artistes de .théfitre, de 
cinéma, de la radio ou .de la -télévision et 
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les musicians, ainsi que les sportifs, reti- 

rent de leurs activités personnelles en cette 
qualité sont imposables dans l’Etat con- 
tractant oh ces activités sont exercées. 
2. Lorsque 1e revenu d’activités exercées 
personnellement par un artiste du spectacle 
011 um sportif est attribué 2‘1 une autre per- 
sonne que l’ar'tiste ou Ie sportif lui-méme, 
i1 peut, nonobstant les dispositions des ar- 
ticles 7, 14 et 15, étre imposé dans I’Etat 
contractant 01‘1 sont exercées les activités de 
I’artiste ou du sport-if. 
Cette disposition ne ‘s’applique pas si l’ar- 

tiste du spectacle ou le sportif établit que 
n_i lui, ni des personnes qui lui sont appa- 
rentées ou' associées, ne participent directe- 
ment on indire’ctement aux bénéfices de la 
personne 2‘1 laquelle les revenus sont attri- 
bués. 

Article 18 
Pemz'om 

1. Les pensions, y compris les pensions de 
sécurité sociale, et les autres rémunérations 
similaires versées '21 um résident d’un Etat 
contractant au titre d’un ernploi~ antérieur, 
ne sont imposables que dams cet Efat. 
2. Nonobstant les dispositions du para- 
graphe 1, les. pensions versées par l’un des 
Etats contractants, un'e subdivision admi- 
nistrative territoriale, uric collectivité .terri- 

toriale ou une personne morale de droit 
public de cet Etat, soit directement, soit 

par prélévement sur les fonds qu’dls ont 
constitués, au titre de services antérieurs 
dans l’exercice de fonctions de caractére 
public, ne sont imposables que dans cet 

Etat contractant. 

Article 19 
sctiom publigue: 

1. L65 rémunérations versées Par un Etat 
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contractant ou l’une de ses subdivisions ad- 
ministratives territoriales ou collectivités 

territoriales ou par une peysonne morale de 
droit Public de cet Etat, soit directement, 
soit Par prélévement sur des fonds qu’ils 

out constitués, 2‘1 une personne physique au 
titre de services rendus 21 cet Etat, 5. cette 

subdivision, 2‘1 cette collectivité ou 2‘1 cette 

personne morale de droit public dams 
l’exercice de fonctions de caractére public, 
ne sont imposables que dans cet Etat. 
2. Les dispositions des articles 15, 16 et 
18 s’appliquent aux rémunérations versées 
au titre de services rendus dans le cadre 
d’une activité industrielle ou commerciale 
exercée Par l’un des Etats contractants ou 
l’une de ses subdivisions administratives 
territoriales ou. collectivités territoriales, ou 
par une personne morale de droit public 
de cet Etat. 

' Article 20 
Etudz'mtx, :tzzgz'az'rey et pewonne‘x en cow: 

de fwmatiofl profeflz‘onnelle 

1. Les sommes qu’un étudiant 011 um sta- 
giaire, y compris toute personne en cours 
de perfectionnement, qui est, en qui était 
auparavant, un résident d’un Etat contrac- 
tant et qui séjourne dans l’autre Etat con- 
tractant é seule fin d’y poursuivre ses étu- 
des ou sa formation, regoit pour couvrir 
ses frais d’entretien, d’étude ou de forma- 
tion, ne sont pas imposables dams cet autre 
Etat; a condition qu’elles pfoviennent de 
sources situées en dehors de cet autre Etat. 
2. Les Personhes visées .au‘ paragraphe 1 

qui exerce‘nt une activité rémunérée dans 
l’autre‘ Etat contractant en vue d’obtenir 
une formation Pratique relative £1 leurs étu— 
des, ne sont pas soumises 51 l’impét dans ce 
dernier Etat £1 raison de la rémunération 
versée £1 ce titfe, 2‘1 condition que la durée‘ 
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de cette act-ivité ne dépasse pas 183 jours 
Par année civile. 
3. Les petsonnes Visées au paragraphe l 
qui exercent une activité rémunérée dan‘s 
l’autfe Etat contractant en vue de ‘complé- 
ter les ressources nécessaire :é. leur entre- 
tien, ne son-t pas sournises é l’impét clans 
ce demier Etat é raison de la rémunération 
versée é ce titre. 

Article 21 
Profewezm at c/aercbeurx 

1. ‘Un Professeur en un ‘chercheur qui, ré- 
sid‘ent d’-un Etat contractant, se rend dans 
l’autre Etat Contractant Pour y enseigner :ou 
s’y livr'er é des recherches pendant ‘une pé- 
ride n’excédant pas deux ans est exonéré 
d’impét dans cet autre Etat é raison des 
rémunérations regues au titre de ces activi- 
tés. 

2. Le présent article ne s’aPplique pas aux 
revenus regus au titre de recherches si ces 
recherches sont Principalement entreprises‘ 
dans l’intérét d’une _ou de plusieurs person- 
nes dé-terminées. 

Article 22 
Revenm non expreu'ément mentionnéx 

Les éléménts du revénu d’un résid‘ent d’un 
Etat contractant, qui ne sont pas expressé- 
mgnt mentionnés dans les articles PrécéL 
dents de la Présente Convention, ne Sont 
imposables que dans cet Etat. 

(Article 23 
Fortune 

1. La fortune consti-tuée par des biené im- 
mobiliers,. tels qu’ils sont définis au para- 
graphe 2 de l’afticle '6, est imposable d‘ans 
I’Etat ‘contractant 01‘1 ces biens sont situés. 
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2. La fortune constituée par des bien's‘ mo- 
biliers faisant partie de l’actif d’un établis- 
sement table d’une entreprise ou‘ par des 
biens mo‘biliers constitutifs d’rune base fixe 
servant £1 l’exercice d’une profession libé’- 

rale, est imposable dans l’Etat contractant 
01‘1 est situé l’établissement stable ou la base 
fixe. 

5. Les navires, les aéronefs et les véhicules 
ferroviaires et routiers5 exploités en trafic 
international, ainsi que les biens mobiliers'. 
affectés 2‘1 leur exploitation ne sont impo— 
‘sarbles que dans l’Etat ‘contractant 011 la 
siége de Ia direction effective de l’entree 
prise es‘t Situé.

‘ 

4. Tous les autres éléments de la fortune 
d’un résident d’un Etat contractant ne sont 
imposables. que dans cet Etat. 

Articla 24 
Dispoxz'zfz'om pom élz'mz'ner 1e: doubles 

impaitz'om 

' La double imposition: sera évi-tée de la ma- 
niére suivante: v 

1. En ce qui concerne la Roumanie: 
y 
L’impét fiangais Payé Par un résident de 
Roumanie sur les reVenus imposables en 
France en application de‘ la présénte Con- 
vention sera déduit du .montant de l’-imp6t 
roumain‘ exigible confqrmément 51 la légis— 
lation fiscale rouma-ine. 
Cette déduction ne peut excéder 1e mon- 
tant de l’impét rournain pergu sur ces re~ 
venus. ' 

2. En ce qui concerne la France: 
a) Les revenus autres que ceux visés é 
l’alinéa b) ci-dessous sont exonérés des im- 
péts frangais mentionnés é l’alinéa b)‘ du 
paragraphe 3 de l’arti'cle 2, lorsque ces re- 
venus sont imposables en Roumanie en 
vertu de la présente 'C'onv’ention.

‘ 

b) En Ce qui concerne‘les revenus visés 
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aux articles 10, 11, 12, 16 et 17, qui ont 
supporté l’impét roumain, conformément 
aux dispositions Prévues par ces articles, la 
France accorde 2‘; un résident de France 
recevan-t de tels revenus de source roumai- 
ne un crédit d’impét correspondant au' 

montan-t de l’impét pergu en Roumanie. 
Ce crédit d’impét, qui ne peut excéder le 
montant de l’impét frangais pergu sur ces 
revenus, est imputable sur les impéts visés 
2‘1 l’alinéa b) du paragraphe 5 de l’article 2, 
dans les bases d’impositioq desquels les‘ 

revenus en cause sont compris. 
c) Nonobstan-t les dispositions cl‘es alinéas 

a) ct b), l’impét frangais Pent étre calculé, 
sur les revenus imposables en France en 
Vertu de la présente Convention, an ‘taux 
correspondant au total des revenus impoe 
sables d’aprés la législation frangaise. 

Article 25 
N omdixcrz'mz‘mtion 

1. Les nationaux d’un Etat contractant, 
qu’ils soient on non résidents de l’un des 
Etats contractants, ne sont soumis dans’ 

l’autre vEtat contractant é aucune imposition 
ou obligation y relative, qui est autre ou 
Plus lourde que celle é laquelle‘ sont ou 
pourront étre assujettis les nationaux de 
cet autre Etat se trouvant dans la méme 
situation. 
2. Le terme «nationaux» désigne: 
a) Toutes les personnes Physiques qui Pos- 
sédent 1a nationalité d’un Etat contractant; 
b) Toutes les personnes morales, sociétés 
d‘e personnes et associations constituées 
conformément 2‘1 121 législation en vigueur 
dans un. Etat contra'ctant. 
3. Les apatrides qui sont résidents d’un 
des Etats contractants ne sont soumi's dans 
l’un ou l’autre de ces Etats 2‘1 aucune im- 
position ou obligation y relative, qui est 

DIZ‘ 

autre ou Plus: lourde que celle a laquelle 
sent on pourront étre assujettis les natio— 

naux de l’Etat concerné se trouvant dans la 
méme situation. 
4. L’imposition d’un établissement stable 
qu’une ant-reprise d’un Etat contractant a 

dans l’autre ‘Etat contractant n’est pas éta- 
blie dans cet autre Etat d’une fagon moins 
favorable que l’imposition des entreprises 
de cet autre Etat qui exercent 1a méme acti- 
vité. 

Cette disposition ne peut étre interprétée 
comme obligeant un Etat contractant 5 ac- 
corder aux résidents de l’autre Etat con- 
tractant les déductions Personnelles, abatte~ 
meats et réductions d’impét en fonction de 

‘ 

1a situation ou des charges de famille qu’il 
a ses proPres ‘résidents. 
5. Les entreprises d’un Etat contractant 
dont 1e capital est en totalité an en Pattie, 
directement ou indirectement détenu ou 
cont‘rélé par un ou plusieurs résidents de 
l’autre.rEtat contractant ne sont soumises, 
dans le premier Etat contractant 321' aucune 
imposition ou obligation y relative, qui est 
autre 011 plus lourde que celle 2‘1 laquelle 
sent 011 pourront étre assujetties les autres 
entreprises de méme nature de ce premier 
Etat. 
6. Le ‘terme «imposition» désigne dans le 
présent article les impéts de toute nature- 
ou dénomination. 

Article 26‘ 

Procédure amiable 

1. Lorsqu’un résident d’un Etat contrac- 
‘tant estime que les mesures prises Par un 
Etat‘ contractant ou par chacun des deux 
Etats entrainent ou‘ entraineront pour lui 
une imposition non confbrme '21 la présente 
Convention, i1 Peut, indépendamment des 
recours Prévus par la législation nationals 
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de :ces Etats, soumettre ‘son cas é l’a‘utorité 
compétente de I’Etat contractant dent i1 est 
résiden‘t. 

2. Cette autorité compétentes’efforcem, si 
la réclamat‘ic‘m‘ lui parait fondée et :si elle 
n’est pas elle-méme en mesure d’appor-ter 
une solution Satifaisante, de régler la ques- 
‘tion par voie d’accord amiable avec l’auto— 
rité compétente de l’autre Etat contgactant, 
en vue d’éviter une imposition non con- 
forms a 1'9. Convention. 
Cet accord amiable ‘sera appliqué quels que 
soient les délais Prévus par les- l'égislations 
nationales ‘des Etats contractants, 
5". 

' 

Les autorités compétentes des Etats con- 
tractants s’efforcent, :Par voie d’accord 
amiable, de résoudre les difficultés aux- 
quelles ‘peut dormer lieu l’application de la 
Convention. Elles peuvent ‘aussi‘ se concer- 
ter en vue d’éviter la double imposition 
dans les cas non prévus par 19. Convention. 
4. Les autorités compétentes .des Etats 
contractants. Peuvent communiquer directe- 
ment entr'e elles en vue de Parvenir é- um 
accord comme il est indiqué aux paragra- 
phes précédents. Si des échanges de vues 
oraux semblent devoi’r ‘faciliter Icet accord, 
ces échanges dc vue peuvent avoir lieu an 
tsein d’une commission composée d¢ repré- 
sentants des autorités compétentes des Etats 
‘contractants. 
5. Les autorités compétentes fixeront les 
modalités d’application de la présente Con- 
vcntion. - 

Article 2.7 
Ecbcmge de ‘remez'gnement: 

I. L65 autorités compétentes .d‘es Etats con- 
tractants 'échangeront les renseign'ements 
nécessaires Pour appliquer les dispositions 
de la présente Convention .et celles des Iois 
rin'ternes desEtats contractants relatives aux 
impéts visés par la Convention dans la me~ 
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sure 01‘). l’impositiori qu’elles Prévoient est 
conform: 51 la Convention. Tout renseigne- 
ment ainsi échangé sera 'tenu‘ secret et ne 
pourra étre communiqué qu’aux personnes 
ou autOrités, y compris les tribunaux, char- 
gées d‘e l’établissement rou .du recouvrement 
des impéts visés par la présente Conven- 
tion. 
2. Les dispositions vd'u‘ paragraphe 1 me 
Peuven‘t en aucun; ‘cas étre' ifiterprétées 
comme imposant é l’un des Etats contrac- 
tants 1"obligation: 
a) De prendre des dispositions administra- 
tives dérogeant 21 sa propre llégislationv 011 2‘1 

sa'pratique administ'rative ou 2‘1 celles de' 
l’autre Etat contractant; 
b) De fournir des renseignements qui ‘ne 
Pourraient' étre obtenus ,sur la base de sa 
propre législation ou dans le cadre de sa‘ 

pratique administrative normale ou de cel- 
les de l’autre Etat'contractantg, 
c) De transmettre des ‘renseignements, qui 
révéleraient un secret commercial, industri- 
el, professionnel ou des fenseignements 
dont 1a communication serait centraire 2‘1 

l’ordre public. 

Article 
Fontfiommz'rey diplomatigae; et comzzldz'rej 

ét fomtz'onmzires d‘ex orgcznz'mtz'om 
internationale: 

1. Les dispositions de la Présente Conven— 
tion ne portent pas atteinte aux priviléges 
fiscaux dont =bénéficient 'l'es membres des 
missions .diplomatiques et les Personnes A 
leur servic'e Privé, ainsi que les ‘membres 
de Postes consulaires, en vertu, soit des 
régles \des gens, soit d'e dispositions con- 
ventionnelles. 
2. Dans la mesure 01‘1, en raison d‘e privi- 
léges. fiscaux dont bénéficient les membres 
des missions diplomatiques et les personnes 
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é leur service privé, ainsi que les membres 
de postes consulaires, en vertu, soit des 
régles du droit des gens, soit de dispositi- 
ons conventionnelles‘, le revenu ou la for- 
tune ne sont pas imposables dans l’Etat 

accréditaire, 1e droit d’imposition est réser- 
vé 2‘1 l’Etat accréditant. , 

3. Aux fins de 19. Convention, les mem- 
bres des missions diplomatiques et les per- 
sonnes £1 16111: service privé, ainsi que les 
membres des postes consulaires d’un Etat 
contractant accrédités dans l’autre Etat con- 
tractant ou dans un Etat tiers qui ont la 
nationalité de l’Etat accréditant, sont répu- 
tés étrexésidents de l’Etat accréditant s’ils 
sont soumis aux mémes obligations en ma- 
tiére d’impéts sur le reVenu et sur 19. for- 

tune, que les résidents dudit Etat. 
4. La Convention ne s’applique pas aux 
organisations internatiOnales, é. leurs orga- 
nes on A leurs fonctionnaires‘, 'ni aux mem- 
bres des missions diplomatiques, aux per- 
sor’mes é leur service privé et aux membres 
de postes consulaires d’un Etat tiers lors— 
qu’ils se trouvent sur le territoire d’un Etat 
contractant et ne sont pas traités comme 
des résidents de l’un ou de l’autre Etat 
contractant en matiére d’impéts sur le re- 
venu et sur la for-tune. 

Article - 29 
Clmmp d’zzpplicatiqfl territorial 

Le champ d’application territorial de la 

Présente Convention est: 
5.) En ce 'qui conceme la Roumanie, l‘e ter— 

ritoire de la République socialiste de Rou- 
manie et les zones situées hors des eaux 
territoriales de la Roumanie- sur lesquelles, 
en conformité avec le droit international, 1a 
Rournanie peut exercer des droits souve- 
rains relatifs au 'lit de la met on an sous-sol 
maria .en vue de l’exploration ou de l’ex- 
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ploitation de leurs ressources naturelles, 
mais seulement dans la mesure 01‘). 13. per- 

sonne, la propriété ou l’activité £1 laquelle 
s’applique 1a Convention est en rapport 
avec l’explOration ou l’exploitation de ces 
ressources. 

b) En ce qui concerne la France, les dé- 

partements de la République frangaise et 

ies zones situées hors des eaux ‘territoriales 
adjacentes é ces départements sur lesquel- 
les, en conformité avec le droit internatio- 
nal, la France Peut exercer des droits sou- 
verains relatifs au lit de la mer ou au sous- 
sol marin en vue de l’exploration ou de 
l’exploitation de leurs ressources naturelles, 
mais seulement dans la mesure 01‘1 la per- 
sonne, la propriété ou l’activité 2‘1 laquelle 
s’applique la Convention est en rapport 
avec l’exploration ou l’exploitation de (565 

ressources. 

Article 30' 

Entrée en wigfleur 

1. Chacun des Etats contractants notifiera 
é I’autre‘l’accomplissement des procédures. 
requises par sa législation pour la mise en 
vigueur de la présente Convention. Celle-ci 
entrera en vigueur .trente jours aprés 1a 

date de la derniére de ces notifications. 
2. Ses dispositions s’appliqueront pour la 
premiére fois: 
i) *en ce qui concerne les impéts petgus 

par voie de retenue 51 la source,,aux 
sommes mises en Paiement é compter 
de la. date d’entrée en Vigueur de la 
Convention; 

ii) en ce qui concerne les autres impéts 
sur le revenu, aux-revenus réalisés pen- 
dant l’année civile au cours de laquell‘e 
la Convention est entrée en vigueut ou 
afférents é l’exercice comptable c105 au 
cours de cette année. 
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Article 31 
Dénomz'atian 

1. La Présente Convention demeurera en vi- 
gueur sans limitation de durée. Toutefois, 
2‘1 partir de 1979, chacun des Etats contrac- 
tants pourra, moyennant un préavis mini- 
mum de six mois notifié par la voie diplo- 
matique, la dénoncer pour la‘ fin d’une 
année civile. 
2. Dans ce cas, ses dispositions s’applique- 
ront pour la derniére fois: 
i) en ce qui concerne les vimpéts pergus 

par voie de retenue :1 la source, aux 
sommes mises 'en paiement au plus tard 
1e 31 décembre de l’année civile pour 
la fin de laquelle 1a défionciation aura 
été notifiée; 

ii) en ce qui concerne les autres impéts 
sur le revenu, aux revenus réalisés pen- 

TEXT . 

dant l’année civile ,pour la fin de la- 
quelle la dénonciation aura; été notifiée 
ou afférents é l’exercice comptable clos 
au cours de cette année. 

En foi de quoi, les soussignés, a ce dfiment 
autorisés par leurs Gouvernements respec- 
tifs, ont signé Ia présente Convention“ 
Fait en double exemplaire, ‘2‘1 Bucarest, 1e 
‘27 septembre 1974, en langues frangaise et 
roumaine, les deux textes faisant également 
foi. 

Pour 1e Gouvernement de la République 
frangaise: 

abert Segard. 

Pour 1e Gouvernement de la ‘République 
socialiste de Roumanie: 

Georghe Radulescu. 
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HARMONISATION Dfis IMPOTS 

EXPOSE DES MOTIFS 

I. CONSIDERATIONS GENERALES 
1. La nécessité‘ de procéder :21 une harmoni- 
sation des systémes d’impét des sociétés et 
des régimes de fetenue '21 la source sur les 
dividendes a été affirmée 2‘1 plusieurs re- 
prises par les institutions de la Communau- 
té; dams sa résolution du 22 mars 1971 re- 
lative 2‘1 la créat-ion par étapes de l’union 
économique et moné'taire, Ie Conseil a d’ail- 
leurs décidé que cette harmonisation devait 
étre réalisée au cours de la premiére étape. 
2. Les différences existant actuellement 
dans ce domaine entre les législations na- 
tionales ne permettent pas d'assurer 1a libre 
Circhlat-ion des capitaux, qui est I’un des 
objectifslfondqmentaux du Traité; les mou- 
vements internationaux de dividendes sont 
actuellernent contrariés par une série de dis— 
criminations, de doubles impositions, de 
formalités administratives compliquées, qui 
contribuent £1 renforcer le Cloisonnement 
des marchés financiers. Par ailleurs, cer- 
ta-ines dispositions fiscales peuvent étre £1 

I’origine de mouvements anormaux de ca- 
pitaux, c’est-é—dire provoqués par des mo- 
tifs d’ordre fiscal et non par des considéra- 
tions financiéres classiques. 
3‘. Une action est également nécessaire au 
regard de la neutralité fiscale des condi- 
tions de concurrence: dans cette perspecti— 
ve, il est nécessaire de réduire les différen— 
ces existant dans l’imposition des bénéfices 
des entreprises. L’adoption d’un systéme 
commun d’impét des sociétés constituerait 
un premier pas dans cette voie. 

A. IMPOT DES SOCIETES 
4. Les études envtreprises ont montré que 
deux systémes seulement pouvaiént étre pris 
en considération: Ie systéme dit, ,,classi- 

que”, qui maintient intégrzilement Ia dou- 
ble imposition écono‘rnique des dividendes, 
et le sysféme d’imputation, qui allége cette 
double imposition au moyen d’un crédit 
d’impét accordé au bénéficiaire des divi- 
dendes. Ce crédit, qui représenterune frac- 
tion de l’impét des sociétés, peut étre dé- 
duit de l’impét du bénéficiaire des dividen- 
des. 
Aprés avoir procédé 2‘1 de longues études et 
2‘). de nombreuses consultations, la Commis- 
sion s’est Prononcée en faveur d’un systéme 
commun d’imputation allégeant" partielle- 
ment 121’ double imposition économique des 
dividendes, malgré les problémes que sou- 
léve, du point de vue technique, l’applica- 
tion d’un tel systéme dans les relations in- 
ternationales. II apparait en effet que des 
solutions peuvent étre trouvées é ces pro- 
blémes et que dés lors 1e choix en faveur de 
ce systéme se justifie par les avantages qu’-il 
comporte 2‘1 différents égards. 

1) N eutmlz'té 42 Z’égard ale; diverm formex 
d9 financement des entreprises 

5. En maintenant i-ntégralement 1a double 
imposition écon-omique des dividendes, le 
systéme classique tend £1 décourager les: dis— 
tributions de bénéfices et favorise ‘donc 
l’autofinancement des entreprises plutét‘que 
le financement par des capitaux extérieurs. 
De plus, i1 augments l’avan-tage é procéder 
é des émissions d’emprunts dont les intéréts 
seront déductibles des bénéfices, Plutét 
qu’é l’augmentation du capital au moyen 
de nouveaux apports. Le systéme d’imputa— 
tion, au contraire, tend 51 encourage: Ia dis- 
tribution de dividendes et 5. mettre sur un 
pied d’égalité 1e récours é l’emprunt et a 
l’augmentat-ion du capital. 
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6. Par ail‘leurs, 1e sys‘téme classique‘, qui a 
pour effet de limiter les distributions de 
bénéfices et le réinvest’isser‘nent par l’inter- 
médiaire ,du marché dans les secteurs’ les 
plus rentables, soustrait l’investissement au 
contréle du marché et empéche une meil- 
leure allocation des ressources.

\ 7. L’encouragement a l’autofinancement 
n’est pas nécessairement 2‘1 rejeter dans tous 
les cas. La Commission estime néanmoins 
qu’é long terme il est préférable que le 
choix des moyens de financement n_e dépen- 
de pas d'e Considérations fiscales. 

2) Neutralité :2 Z’e’gcmi d’ex divemé: forme: 
juridique; d’entr‘eprisé: 

8. Les en'treprises individuelles dans' tous 
les Etats membres et les soc‘iétés de person- 
nes dans ‘la ,plupart d’entre cux ne sont pas 
soumi'ses é l’impét d‘es soc'iété's, mais leurs 
profits sont directement taxés selon 1e cas 
au niv’éau du propriétaire de l’entrepr‘ise ou 
des associés (16 la société’. 
LOrsque les bénéfices sont importants, ceux& 
Ci se trouvent donc le plus souvent taxés‘ 2‘1 

[l’impé‘t‘ personnel sur le revenu ‘a-u taux 
maximum, c’est—é-dire ‘5. un taux qui peut 
étre sensiblement silpérieur é celui de I’irn- 
pét des sociétés. 

' 

'
I 

Plus l’écart entre ces deu’x tau‘x est impor- 
tant, plus 16: désavantage de ces entreprises 
par rapport aux sodiétés de ‘capitaux devient 
grand en‘ ce qui concerne les bénéfices ré- 
investis (pour les bénéfices distribués, au 
contraire, les sociétés de capitaux sc‘mt dés- 
avantagées) . 

Grace 5 un taux d’impét des sociétés supé- 
rieur‘ (voir 4) Ci-aprés), le‘systéme de 'l’im- 
putation a pour effet de réduire cet écart 
pa-r rapport au systéme classique. Il est donc 
plus neutre. 

Exam 
3)‘ justice finale 
9. Du point de vue de la justi‘ce fiSCaIe, les 
considérations suivantes peuvent étre for- 
mulées: 
En ce' qui concerne I’iimposition des divi- 

dendes, 1e systéme cl’assique, en raison de la 
double imposition économique qu’il entrai: 
rie, a pour effet‘ de faire supporter aux ac- 
tionnair'es dont 1e taux d’impét pers‘o’nnel 
est ‘faible une charge fiscale relativement 
plus. ‘l‘ourde que celle des actionnaires dont 
1e ta'ux d’impét personnel ‘est élevé; Cet'te 

charge peut apparaitre ‘e'x’cessiVe'au regard 
de la justice fiscale; 1e systéme de l’impu- 
tation a pour effet de la réduire. 
Avec 1e systéme Classique, ‘l‘ers‘ actionnaires 
'irnportants, qui souvent d‘éterminent la po- 
l-itique de distribution des sociétés, o'nt 

beaucoup plus d’intérét 5. l’autofinance- 
ment qu’é la distribution, qui leur cofite 
trop Cher. Le systéme classique les ava-ntage 
donc en ‘cas de mise en réserve d‘e profits; 
Par contra, l’autofinancement parfois exces- 
sif provoqué par le sygtéme vcl‘assique dés- 
avantage ‘les petits Porteurs, qui sont sur- 
‘tout intéressés par le rend‘e‘rr'ient d‘u‘ titre. En 
conséquence, 1e systéme d’imputation, qui 
tend £1 encourager la distribution et 5.. a’lIé- 

get 13. dbuble imposition économiq‘ue de 
cette distribution, réduit 1e désavantage 
pOur les petits porteurs d’actions. 

4) L’émn’on finale de; contribuablé: 
important: 

10. Comme 1e Systéme classique ne prévoit 
pas d-’a11égemenf pour les bénéfices distri- 

bués, 1e taux de liimpét d‘es sociétés appli- 
cable aux bénéfic‘es hon distribués’ comme 
aux bénéfices distribués est plus bas dans cé 
systéme que dans le systéme d’imputation 
dafis l’hypothése de xecettes fiscales égales. 
Lorsque 1e .taux d’impét des sociétés est 
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sensiblernent inférieur au taux maximum 
de l’impét sur le revenu, ce qui est le cas 
dans le systéme classique, il est trés tentant 
Pour les contribuables importants de faire 
encaisser les revenus de toute nature qu’ils 
veulent épargner, Par une société créée '21 

cet effet 'et qu’ils contrélent ventiérement. 
Cette société thésaurisera ces revenus, de 
sorte que leur imposition sera plafonnée 
au taux de l’impét Ides sociétés. En raison 
du taux plus élevé de l’impét, 1e systéme de 
l’imputation incite moins ces contribuables 
é. avoir recours é. cette forms d’évasion. 

5) Développemeht du mmclye’ de: action: 
11. Il semble que le développement du 
marché des actions sera de plus en plus 
conditionné a long terme par l’intérét que 
lui porteront les épaxgnants moyens’, voire 
modestes. Ce développement sera de plus 
en plus difficilement. atteint si 1e régime 
fiscal décourage les distributions de divi- 
dendes et Pénalise les actionnaires dont 16 
mm: d’irnpét personnel est faible. Dans 
cette, optique, 1e systéme d’imputation pa- 
rait plus susceptible d’attirer vers le mare 
ché des actions de nouvelles couches d’épar- 
gnanrts. 
12. Il est vrai que le systéme classique 
fonctionne simplement ef, dans une trés 
large mesure, sans discrimination dans les 
relations internationales. C’est 151 son plus 
grand avantage. Avec 1e systéme d’imputa- 
tion, il est nécessaire, pour éviter toute dis- 
crimination, que le crédit d’impét attaché 
aux dividendes d’une société soit ‘transmis 
é tous les actionnaires de cette société, quel 
que soit l’Etat membre de leur résidence. 
Cette transmission au-delz‘i des frontiéres 
peut entrainer des difficu‘ltés techniques, 
notamment lorsqu’il s’agit d’vun actionnaire 
indirect, c’est-z‘i-dire lorsque 1e dividende 
transite Par une société mére avant de par- 
venir é l’actionnai're final. 

La Commission estime cependant que ses 
propositions sont en mesure de réduire 
suffisamment l’importance de ces difficul- 
tés, qui par ailleurs, sont largement com- 
Pensées par les avantages de ce systéme. 

B. RETENUE A LA SOURCE SUR LES 
DIVIDENDES 

13. Le crédit d’impét accordé au bénéfi- 
ciaire des dividendes dans le cadre d’un 
systéme d’imputation joue 1e réle d’une 
retenue a la source; comme une retenue, ce 
crédit d’impét est en effet un racompte sur 
I’impét final du bénéficiaire. La question 
se pose alors de savoir si 1e systéme d’impét 
des sociétés proposé doit étre complété par 
un régime de retenue :21 la source. 
De l’avis de la Commission, une -te11e re~ 

tenue est indispensable pour décourager la 
fraude fiscale. Le crédit d’impét tel qu’il 

est prévu 2‘1 l’article 8 représente un préléve- 
ment 2‘1 la Source de l’ordre du tiers du re- 
venu imposable. 11 est insuffisant pour as- 
surer la. justice fiscale, beaucoup d’action- 
naires ayant un taux d’impét personnel 5611- I 

siblement plus élevé. A un moment oh la 
lutte contre la fraude fiscale est l’une d'es 

préoccupations de la Communauté, il est 
indispensable d’augmenter 1e prélévement 
global 2‘1 la source. C’est pourquoi‘ la Com- 
mission propose d’instaurer une retenue i 
12]. source de 25%, Calculée sfir 1e dividende 
diétribué, qui aura pour effet de porter ce 
prélévement global aux environs de 50%. 

II. COMMENTAIRE DE CERTAINS 
ARTICLES 

Article 2 
14. Les trois premiéres définitions se ré- 
férent a la proposition de directive ,,Méres 
et filiales” et la quatriéme 2‘1 la proposition 
de directive ,,Fusions"’. 

E4 
V 

1 
Supplement Bulletin Vol. XXIX, no. 10, October/octobre 1975



15. La définition de la notion de ,,Société 
'd’un Etat membre” exclut les organismes 
qui ne sont pas soumis 2‘1 l’impét des socié- 
tés dans un Etat membre. 
16. Le recours £1 la définition de la notion 
de .,,société mére”, telle quielle figure dans 
la proposition de directive ,,Méres et filia- 
les”, implique que, si un Etat utilise 1a fa- 
culté prévue par ce texte de reconnaitre 2‘1 

ses sociétés la qualité de société mére en cas 
de participation inférieure 5. 20%, la défi- 
nitiOn nationale de la société mére prévau-- 
dra. Les dispositions Prévues dans la pré— 
sente proposition pour les sociétés méres et 
filiales devront alors s’appliquer. 
17. La définition donnée pour les dividen- 
des a pour but d’obliger les Etats membreé 
é traiter tous les paiements ainsi définis de 
la maniére ‘fixée dans la directive. Cette dé- 
finition exclut notamment les distributions 
des profits ou des excédents provenant 
d’une liquidation, car 1e régime auquel 
elles sont soumises différe trop d’un Etat 5. 
_l’autre. Les Etats membres garderont néan— 
moins la faculté d’accorder 1e bénéfice du 
crédit d’impét aux dividendes qui n’entrent 
pas dans le champ d’application de la dé- 
finition commune. Une telle faculté Iaissée 
aux Etats ne para’it-en effet Pas susceptible 
d’entrainer de s'érieuses distorsions. 
18. Le paragraphe 2 a pour objet de per- 
mettre aux Etats membres de régler eux- 
mémes les problémes des dividendes qui 
transitent par des intermédiaires financiers 
du type ,,fonds de placement”, en atten- 
dant qu’une harmonisation intervienne dans 
ce domaine. II a toujours été admis que le 
traitement fiscal des revenus de valeurs 
mobiliéres, qu’il s’agisse de dividendes ou 
d’intéréts d’obligations, encaissés et redis- 
tribués par ces organismes, devra faire ‘l’0b- 
jet d’une directive technique particuliére 
lorsque les principes essentials de l’harmo- 
niSation auront été arrétés. 

TEXTE 

Article 3 
19. L’adoptiorn d’un systéme commun 
d’imputation‘ nécessi‘te, Pour des raisons de 
neutralité fiscale £1 l’égard des mouvements 
de capitaux,- que les taux des impéts des 
sociétés et des crédits d’im'pét (article 8) 
me soient pas trop différents d’un Etat 2‘1 

l’autre de fagon '21 ne pas influence: les dé- 
cisions des investisseurs. Le paragraphe 1 a 
pour objet de fixer les écarts tolérables et 

pose-1e principe du taux unique d’impét 
des sociétés.1 

1. Les taux normaux ‘de l'impét des sociétés qui 
sont actuellement en vigueur dans les Etats mem- 
bres sont les suivants:

' 

Belgique: ' 

42% (2‘1 ‘pattir de l’exercice 1976, donc pour 1¢s 
revenus de 1975: 48%) A 

Danemark: 
37% 
R.F. d’Allemagne: 
~— bénéfices rion distribués: 51% H bénéfices distribués: 15% (taux nominal) 

23,44% (taux réel) 
Depuis quelques années, ces taux ont été majorés 
de 5% (,,Erg§nzungsabgabe": encore pour 1975 
et 1976) et portés respectivement 21 52,33% et 

24,55% 
France: 
50% 
Irlande: 
Deux impéts frappent‘ actuellerhent les bénéfices 
des entreprises:

' 

—— la ,,corporation profits' tax”: 23% — l',,income tax" : 35% 
Comme 1e montant de la ,,profits tax" est déduc- 
tible de l'assiette de l’,,income tax", 1e total des 
deux i'mpéts représente environ 50%. 
Ces deux impéts seront remplacés prochainement 
par une seule ,,corporation tax”. - 

Italic: 

25% (35% pour les années 1974 et 1975): 
Luxembourg: 
40% (pour les revenus é. partir de 1.312.000 fr.) 
Pays-Bas: 
48% 
Royaume-Uni: 
52% 

Supplement Bulletin Vol. XXIX, no. 10, October/octobre 1975 E5



HARMONISATION DES IMPOTS 

20. Le paragraphe 2 laisse 1a possibilité 
aux Etats d’appliquer dans certains cas un 
taux .d’imp6t des sociétés différent ou 
méme une (exonérationr Compléte aprés avoir’ 
consulté la Commission. Pour les cas exis- 
tant ava-nt l’entrée en vigueur du systéme 
commun, une procédure analogue d’infor- 
mation est prévue 2‘1 Particle 20. 

' 

21. Le paragraphe 3 permet 1a majoration 
ou la diminution dfi taux de l’impét'des 
sociétés 'pour des raisons de politique con— 
joncturelle. M 

Aflz’cle 4 
22. Le Paragraphe 1 étgblit 1e principe du 
crédit d’impét et défi-nit les‘tonditions que 
doit remplir 1e bénéficiaire des dividendes 
pour avoir droit 51 Ct: crédit. 
Bien que le paragraphe 1 exige que le bé- 
néficiaire soit imposable, il est apparu que 
l’on pouvait laisser aux Etats membreS'la 
faculté d’octroyer le crédit d’impét aux per— 
sonnes qui vne sont pas imposables 2‘1 raison 
des dividendes qu’elles Iegoivent mais qui 
représentent un intérét public (Par exem— 
ple: les institutions charifables, l‘es fonds de 
pension, les syndicats). 
De maniére 2‘1 éviter les distorsions, .il 'faut 
que le cgédit d’impét, lorsqu’il est accordé, 
ne soit pas limité aux dividendes d’origine 
nationale.- Le Paragraphe 2 a pour objet 
d’établir ces principes. 

Article 5 
25'. Get article vinstaure ~l‘e Principe selon 
lequel‘, eh ce qui conceme 1e bénéficiaire, 1e 
crédit d’impét est accordé par I’Etat mem- 
bre dans lequel c_e bénéficiaire est assujetti 
2‘1 l"imp6t sur les revenus ou sur les bénéfi— 
ces. Cet Etat aura néadrnoins 1e droit de ré- 
cupérer ce crédit aupres de I’Etat de la sour- 
'ce en vertu des dispositions de Particle 13. 
Example: 
soit un dividende de 100 auquel ést attaché‘ 

uri (Erédit d’impét de 50. Le revenu imposa- 
ble est 150. Si le taux de l’impét du bénéfi- 
ciaire est 40%, 1e montant de l’impét qu’il 
doit payer est: 60 —— 50 = 10. Si 1e mon- 
tant de liimpét -n’atteint pas 50, 1e bénéfi- 
ciaire obtient 1e Paiement de la d-ifférence 
entre le crédit d’impét et le montant de 
l’impét. Si 1e bénéficiaire n’atteint pas le 
minimum imposable, le crédit d’impét lui 
est payé. 

Article 7' 

24, Get article a. pour objet de permettre 
l’octroi du crédit d’impét lorsque Ié béné- 

' 

fice distribué ne constitue pas un dividende . 

au sens de l’article 2, mais est.considéré 
corhme tel par la législation de l’Etat de la 
source. 

Article 8 
25. Get article est en relation étroite avéc 
l’artic1e3. 11 a pour objet de fixer les écarts 
tolérables entre les crédits d’impéts et les 
reliant au taux normal :16: l’impét des soci- 
étés‘u r 

26. La formule adoptée au paragraphe 2 
couvré non seulement 1e cas 01‘1 l’on distri- 
bue un bénéfice qui aurait été imposé au 
taux normal, mais aussi celui 011 Ice taux de 
l’impét des sociétés appliqué aux bénéfices 
mis en distribution aurait été plus élevé que 
le taux normal et le cas 01‘1 un impét com- 
pepsatoire aurait été prélevé;2 

2. Les taux actuels des crédits d’impét et les 
pourcentages que ceux-ci représentent du montant 
de l’impét des sociétés selon la formule de l’axti— 
Cle 8, paragraphe 2, sont les suivants, dans les, 
Etats membres qui- pratiquement déji un systéme 
d’imputation: 
Belgique: 
45% d_u dividende net (brut moins retenue), 
soit 36% du dividende brut, 49,52% du mon- 
tant de l’impét des sociétés. Ce crédit ne peut 
étre imputé que sur la quotité d’impét 56 mp. 
portant au dividende. II n’est .pas remboursable.W 

E6' ’ 
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100 ~—" a . .

‘ 

oh 9. = 1e taux 'hormaL (pourcentagei‘); de 

27. POur déter’mi-nen 'le tauic dil ,crédit 
d’ir‘npét pa; rapport au montant du .di'vie 
3dende; on utilise la formule‘ suiVantei 

a . 

X b 

l’impét 'd‘es ‘sociétés‘ visé 52 lr’ar'tible 
“ 

~ 3, pafagraphe 1‘; 
b I: le- ta'ux '.v.isé. a Fartiéle 8‘, para- 

‘gr‘aphe‘ 2.
' 

_ 

Example: 
Taux‘norlmal‘ Vd’ev l’inipét des -s;ociétés= ;=' 

45%. 
Tau}; visé 2‘1 l’articlg 8,- paragiaphe 2.: 
55%. ~ 

“ 
Taux du, crédit d’iwpét en. % du divider;- 
de: .

‘ 

45 ‘ .‘
i 

‘ XI 55 = 45%. — ‘ 

j
’ 

Si 1e montant d’un dividende est 550, 16 
‘crédit d’impét s’y rapportant est 45% de

~ 550 =‘,247,5,. 
(B'égéf‘ice mis en -di$tribution 1.000 
"Impét des sociétés‘ (45%) ‘ 

‘ 

450 

Dividende 550‘ 
Crédit d’impét 55% de 450: = 24-755), 

France: -

7 

50% (in! dividende, .soit 50% de "liimpét d¢s 
sociétés; - ‘ 

‘Irlande: 
Il «est prévu que sous le nouveau Systéme ‘de 
,,cogporation tax”, 1e crédit d’impét scra 7/ 13 duv 
dividende, soit 53;85% de l’impét des sociétés, 
Le sysfémé :’ac-fuel dcnné'presque :le "mémé‘résul- 
‘tat sous 'urie afitrer forum. 

‘ ‘Royaume-Uniz‘ 
7/:1‘3 flu dividcnd'e. Axitérieilrement 33/67'dundi- 
v‘iden-dc, soit‘ 45,47% de l’impét des sociétés: 

.TEXTE ' 

Article “9" 

28, Les pagagr'aphes 1 et 3 ‘Qn‘t pour obiet 
ldé‘ féS'erVeJ’: Te ‘bénéfice' 'de l’al‘légemeht 

' d’impéj: au gcas oil i'l‘ éXiste vér‘itab’lement 

fine 
A 

double impasition- économique. La 
technique cfédit d’irnpét myhbléétaht 
pen upratique et ayant éfé ‘é’cartée‘ pour‘cette 
:a‘is‘on, ,il’ffaut Pgr’c‘evoir au .niVeau‘ ‘de ’la, 

s’ocj’été distrlibutri'cg‘fin impét compensatoir 
r'e neutralisam; 1"e crédit d’limp‘ét, lagsque-Ies 

dividendes ‘nfbht pas suppofité limpétjd‘es 
' 

sociét‘és. C’est ce que ‘flait la France avec le 
,,.précompte”. Une' Procéduze ‘similaire do‘it 
étre :utilisée 'lorsque le bénéficé a; ‘été impo- 
‘scé 5; un rtaux réduirt. - 

' 

129': La perception d-’u-n firnpét compensa- 
' ‘toirre spécial n’est vpasnécessaire ‘si, tornm’e 
au; Royfium‘e-Uni, ‘la législa'tion pré‘v‘oit que 
*tdute distribufion de diVid‘e'ndes define 'lieu 
au paiemenf‘ldmrix dcmhpte d’impét dies :39— 
ciétés égal .au \crédit d’impét. Pious: que .cet 
acompté joue vraiment 1e 'réle d’impét come 
pensatoire, -iI faut gen! Qutre quj’il -ne ,Puisse 
‘pas .étre remboursé, ce qui‘ est le ‘cas au 
"Royaume-Uni. ' ” 

"3‘0; Le paragraphs 4' ‘dgnne 1a possibilité 
aux”Etats‘ de remboufser ‘lr’impé‘t compensa- 

‘5to’ife‘ Iorsque 1e bénéficiaire n’a pas (1&0i au 
~c‘rédi‘t3‘d7iimp6t. En pateil: Cas, en effet, l’<im- 
.pétfzcompensat-oire ‘n’apparait pas nécessai- 
re, 

7 

‘ 7 

Mae 10‘ 
31. "LE paragraphewl a trait aux relations 
x'entre so‘ciiétés .mé'res let filial‘és d’Etat‘s mem- 
bres aif‘lférents. Le’ princip‘e dc non-discri- 
minationflexigeQue wles actionnaires directs 
et indirects soient traités- de 1'21 méme fago'n. 

.. CéIa 'signifie .que ‘le [ctédivt ‘d’impét attach'é 
aux ‘dikridendes dv’urie lfiliale ‘doit étrer attri- 
bué‘faux ‘actionrfaires de 513. v’soeiété‘mére ‘lo'rs- 
‘que cellé-éi' ‘redi‘stiibu’e ces‘ dividendes. 
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HARMONISATION DES IMPOTS 

Comme Ia technique du crédit d’impét va- 
riable n’est pas praticable, I’actionnaire de 
la société mére recevra 1e crédit d’impét au 
taux‘en vigueur dans l’Etat de‘cette société. 
Pour obtenir 1e résultat recherché, i1 faut 
alors opérer des corrections au niveau de la 
société mére. La technique utilisée est celle 
de l’imputation, sur l’impét compensatoire 
ou sur l’acompte d’impét, du crédit attaché 
aux dividendes de la filiale au moment de 
la redistribution de ceux-ci par la société 
mere. 

Exemple: 
soit un dividende de 100 distribué par une 
filiale, que la société mére veut redistribuer 
et auquel est attaché un crédit d’impét de 
41. Si I’on suppose que le crédit d’impét en 
vigueur dams l’Etat de la mére est de 50% 
du dividende, 1e calcul s’établit ainsi: 
base de l’impét compensatoire 
100 + 41 = 141 
montant brut de l’impét 
compensatoire 531/3 %~3 = 47 
crédit d’impét é imputer = 41 
montant net de I’irnpét 
compensatoire = 6 
La société mére, qui a regu 100, doit donc 
payer 6 et redistribue un dividende de 94 
auquel est attaché un crédit d’impét de 
50%, soit 47. Le revenu imposable de l’ac- 
tioririaire de la société mére est donc: 94 + 
47 =: 141. .. 
L’actionnaire direct de la société filiale re- 
goit 100 et bénéficie d’un crédit d’impét de ' 

41. Son revenu imposable est aussi de 141. 
Le principe de la non-discrimination est 
ainsi respecté. 
Si 16 taux du crédit -d’imp6t est plus élevé 
dans l’Etat de la filiale que dans l’Etat de 
la mére, la logique du systéme voudrait que 
~l’excédent soit versé ‘5. la société mére. Un 

tel mécanisme entrainerait cependant des 
difficultés opératiques; c’est pourquoi il a 
paru préférable de dérogex; au Principe de 
la non-discrimination et de ne Pasprocéder 
2‘1 un tel remboursement. 
Comme un laps, de temps assez long peut 
s’écouler entre le moment de la réception 
dés dividendes des filiales et leur redistri— 
bution, i1 peut étre difficile de déterminer 
1a provenance des distributions de la société ‘ 

mére (voir article 12). Pour éviter des com- 
plications trop importantes, l’imputation du 
crédit d’impét sur l’impét compensatoire 
est limitée 5. la redistribution de bénéfices 
des cinq derniers exercices. 

32. Le paragraphe 2, qui a trait aux rela- 
tions entre sociétés méres et filiales résidant 
dans le méme Etat membre, n’oblige pas les 
Etats membres 2i recourir 2‘1 ce mécanisme 
correctif. Celui-ci n’est pas nécessaire puis- " ) ' I qu 11 my a pas de dlfference de taux dans 
les crédits d’impét. 

Article 11 

55. Dans cet article, les dispositions pré- 
vues au paragraphe 1 de l’article 10 pour 
les filiales sont adaptées d‘e fagon 5. couvrir 
les établissements stables. 
Lorsque 1e siége central d’une société distri- 
bue des bénéfices provenant d’un établisse— 
ment stable situé dans un autre Etat mem- 
bre: — I’Etat 01‘1 est situé l’établissernent stable 

doit accorder 1e crédit d’impét 2‘1 ces 
bénéfices; — l’Etat du siége de la société doit appli- 
quer l’impét compensatoire et la régle 

3. L'impét compensatoite doit étre égal au crév 
dit d’impét. Si celui-ci est égal a 50% du divi- 
dende, 1'1 ne représente que 331/3% du revenu 
imposable puisque 1e crédit d'impét est imposa— 
ble. ' 
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d’imputation prévue pour les dividen- 
des de filiales- (avec le meme délai de 5 

ans). 
Lorsque les bénéfices de l’établisseme‘nt sta- 
ble sont considérés comme non imposés en 
vertu de la Ioi de l’Etat 01‘; il est Situé, cet 

Etat pergoit l’impét‘ compensatoire ou 
l’acompte de l’impét des sociétés prévus 5 
Particle 9. Toutefois, i1 ne peut le faire que 
s’il est établi que 1e siége central a distribué 
ces profits dans l’Etat 011 la société est rési- 
dente. 

Article 12 

34. Cet article ‘fixe les :égles pour déter- 
miner l’origine des sommes distribuées £1 ti- 

tre de dividendes de maniéze que les mé- 
canismes 

' 

d’imposition compensatoire et 

. d’imputation prévus aux articles 10 et 11 
pu'issent étre correctement appliqués, et que‘ 
les compensations financiéres entre Etats 

membres prévues Par l’article 13 puissant 
:étre prat-iquées. 

Ce méme article établ‘it 1e principe selon le- 
quel les bénéfices distribués par une société 
provier'ment en priorité de ceux qui ouvrent 
droit é l’allégement d’impét. Cette solu- 

tion, la plus favorable pour les sociétés 

Puisqu’elle limite au maximum 1e nombre 
de C215 01‘; l’impfit compensatoire sera pergu 
au taux plei-n, a été xetenue, notamment 
pour ne pas pénaliser les sociétés qui re- 

cueillent de substantiels bénéfices prove- 
nant d’établ-issements stables ou de filiales 
situés dans des pays tiers. 
Par ailleurs, i1 n’est Pas fait de distinction 
entre les bénéfices réalisés dans I’Etat de la- 

société distributrice et ceux Provenant d’au— 
tres Etats,mer’nbres,. a condition qu’ils ou~ 
vrent droit- au crédit d’impét. Il est fait 

masse de tous les bénéfices et ceux-ci sont 
considérés comme étant distribués.sur une 
base Proportionnelle stricte. Toutefois, pour 

TEXTE 

Iréduire les calculs, les bénéfices du dernier 
exercice sont traités comme s’ils avaient été 
distribués avant les bénéfices mis en réser- 
ve.

' 

Article 13 
3'5. Cet article a pour objet de faire sup- 
porter le cofit budgétaire du crédit d’impét 
é l’Etat de la source et d’établir 1e Principe 
des compensations financiéres entre Etats. 
Toutefois, ‘si deux Etats membres convien- 
nent sur la base d’un accord bilatéral de 'ré- 
pattir entre eux ce cofit, un tel accord ne 
souléve Pas d’objec-tions du point d‘e vue 
communautaire, 2‘1 condition que me soit Pas 
‘affecté l'e droit de‘ l’actionnaire £1 bénéficier 
dams son propre Etat membre du crédit 

d’irnpét. C’est pourquoi 1e Paragraphe‘ 4 
offre cette possibilité aux Etats. 

36. Pour l’octroi du crédit d’impét et pour 
la compensation financiére dans le cas de 
l’actionnaire direct, 1e systéme suivant pour- 
rait étre envisaigé: l’actionnaire regoit‘ de- la 

sOciété distributrice ou de la banque, en 
méme temps. que 1e dividende, un docu- 
ment certifiant qu’un crédit d’impét e'st 

attaché au dividende. L’actionnaire joint ce 
document 2‘1 sa déclararation d’impét dans 
son propre Etat. Cet Etat envoie ces docu- 
ments é. l’Etat de la source :31, 

l’appui de sa 
demande de compensation financiére: 

37. Dans le cas des‘ sociétés .méres et fi- 

liales, 1a compensation financiére est pla- 

fon-née par référence au taux du crédit 
d’impét appliqué dans l’Etat de la société 
mére. Si 16 taux du crédit d’impét de l’Etat 
de la filiale est supérieur £1 celui‘ appliqué 
dams l’Etat de la mérev, l’ekcédent ne .sera 
Pas ‘en effet versé 2‘9. la société mére (voir 
article 10). 
Une solution analogue est reténue pour ‘les 
bénéfices provenant d’établissements sta- 

bles. 
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Arfide 14 
38. Le paragraphe 1 établit 1e principe 
d’une retenue 51 13. source de 25%.4 
39. Le Paragraphe 2 déroge é ce principe 
dans 1e cas 01‘1 un dividende est versé par 
une filiale a sa mére. Celle-ci n’étant pas 
imposable sur ce revenu, une retenue n’est 
en effet pas justifiée. 
40. Le Paragraphe 3 permet aux Etats de 
ne pas percevoir la retenue lorsqul’ils sont 
e'n mesure de connai‘tre les bénéficiaires des 
dividendes, le risque de fraude étant alors 
écarté. 

Article 16 
41. La retenue a la source étant un simple 
acompte sur l’impét final du bénéficiaire 
du dividende, il est normal qu’elle soit im- 
putée sur cet impét ou remboursée si le bé- 
néficiaire n’est pas redevable d’un tel im- 
pét. Ce probléme est régIé par la disposi- 
tion générale du Paragraphe 1, qui prévoit 
en outre que, pour des raisons de simplici- 
té, 1e remboursement sera effectué par 
l’Etat de résidence du bénéficiaire. Celui- 
ci aura tputefois 1a possibilité d’obtenir une 
compensation financiére de I’Etat de la 
source en vertu des dispositions de l’article 
17. 

.

‘ 

42. Le paragraphe 2 introduit une excep~ 
tion i cette disposition génémle afin d’évi- 
ter certains abus. II ne s’applique ni aux 
personnes physiques ni aux sociétés qui 
sont soumises 5. un impét des sociétés, mais 
seulement aux organismes exonérés d’im- 
pét. 

Article 17 
43. ‘Cet article, qui concerns Ies compen- 
sations financiéres entre Etats 'dans le do- 
maine de la retenue £1 1a source, est analo- 
gue é Particle 13 relatif aux compensations 
en matiére d‘e crédit d’impét et a été r‘édigé 
dans le méme esprit. 

Article 19
A 

44. Cat article laisse 1a possibilité é l’Etat 
membre du bénéficiaire d’un dividends de 
refuse]: d’accorder 1e crédit d’impét s’il esti- 
me que celui-ci constituerait un avantage in- 
justifié. Les Etats membres paraissent avoir 
des idées différentes sur‘ la notion d’avan- 
tage i-njustifié, particuliérement Iorsqu’il est 
procédé é. l’acquisition d’u-ne action peu 
avant 1e paiement du dividende ou lorsque 
Faction est cédée par une personne physique 
é’ une entreprise. Dés lors, si I’Etat membre 
du bénéficiaire déside d’accorder 1e crédit 
d’impét, I’Etat membre de la source est 
tenu d’accorder 2‘1 cet Etat la compensation 
_financiére en vertu de l’article 13, méme ‘ 

s’il devait refuser 1e crédit d’impét-selon 
son propre régime national dans des circon— 
stances s-imilaires. II en est de méme pour 
la retenue 5. la source. 

‘ 

Article 20 
45. Lorsqu’une société mére ou le siége 
central d’u-ne société distribue des dividen- 
des aprés Ia date d’entrée en vigueur de la 
directive, mais dans des cir'constances tel- 
les qu’en raison des dispositions des para- 
graphes 1 et 2 de cetarticle, les articles 10‘ 
on 11 me s’appl-iquent pas, l’Etat de cette 
société mére ou de ce siége central peut 
percevoir l’impét compensatoire afin de Iui 

4. Po'ur lesrrésidents, les taux de retenue 5. la 
source sur les dividendes qui‘ sont actuellement 
en vigueur dans les Etats mgmbres sont: 
Belgique: 20% 
R.F. Allemagne: 25% 
Danemark: 30% 
France: 0% 
Irlande: 0% 
Italic; 10% (£1 titre d’acompte) 

30% (sur demande, é. titre 
d’impét) 

Luxembourg: '15% 
Pays-Bets: 2 5% 
Royaurhe—Uni: 

' 

0% 
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‘permettre de couvrir‘ 1e cofit du crédit d’im- 
pat qui sera attaché‘ é ces dividendes. 
En ce qui coficeme la distribution de béné- 
fices nationaux réal-isés avant l’entrée en 
vigueur de la directive, un impét compen- 
satoire 011 um acompte de l’impét des socié- 
tés doit, en tout état de cause, étre appliqué — éventuellefnent 2‘1 uvn taux réduit ———. Iors- 
que lbs bénéfices distribués ont été imposés 
5. un ta’ux inférieur au moins élevé des dEuX 
taux Prévus £1 l’art-icle 3, Paragraphe 1 ° 

(voir article 9,, Paragraphe 1, deuxiéme ali- 
néa. et paragraphe 3). 

Articlg 21 ‘. 

46. ‘Cet article établit 1e principe de 15. 

L 'TEXTE 

non-discrimination d’une'maniére -tout a 
fait générale, puisque l’application de ce 
principe n’est pas limitée aux domaines du 
cr‘édit dimpét ‘et de la retenue 2‘.»- 13. source. 
Un dividende encaissé par un résident d’un 
Etat meinbre provenant d’un autte Etat 
membre, ne doit pas étre traité moins favo- 
rablernent qu’un dividende analogue dont 
la source~est située dans le premier Etat. 
L’obligation de nOn-discrimination concer- 

‘ ne aussi les formalités exigées des contribu- 
ables, sauf celles qui Peuvent étre requises 
pour établir le droit de I’Eta-t membre du 
bénéficiaire du dividende :31 obtenir une 
compensation financiére de I’Etat de la 
source. 

PROPOSITION D’UNE DIRECTIVE DU CONSEIL 
concernant l’harmonisation des systémes d’impét des sociétés et des régimcs de rete- 

nue 2‘1 121 source sur les dividendes. 

LE CONSEIL DES COMMUNAUTES 
EUROPEENNES, ' 

vu les dispositions du traité instituant 1a 
Communauté économique européenne et 
‘notamment ‘l’ar'ticle 100, 
vu la Proposition de la Commission, 
vu l’avis du Comité économique et social, 
vfi l’avis du Parlement européen, 
considérant que la '-l-ib_re circulation des ca- 
Pitaux dans la. Communauté et.l’-élimina~ 
Ition des distorsions éie concurrence consti- 
tuent des objectifs fondamentaux du traité; 
considérant que les systémes d’vimpét des so- 
ci'étés et de retenue a la source sur les divi- 

- dendes ont comme conséquence que les 
mouvements internationaux de dividendes 
sont contrar-iés Par u-ne série de discrimina- 
tions, de doubles impositions, ‘de formalités 
administratives compliquées, qui contribu- 
en-t 5. renforcer 1e Clois'onnement des' mar- 
chés financiers; q’ue par ailleurs certaines 
d-if'férences existant ‘entre ces systémes Peu- 

vent étre é l’origine de mouvements‘ anor- 
maux ‘de capitaux; 

I

’ 

considérant que pour assurer une plus gran- 
de neut‘ralité de la concurrence, il est néces- 
saire de téduire les différences existant 
dans‘l’imposition des bénéfices' d‘es entre- 
prises; . 

' 

1 

'

' 

‘con'sidérant ‘que l’harmonisation des systé- 
mes dfimpét des sociétés 'et des Iég-imes de 
retenue 2‘1 la source est dés lors indispensa- 
ble; que cette‘ harmonisation a d’ailleurs été 
prévue par le Conseil dans la résolution du 
22 mars 1971 relative 2‘1 Ia créa-tion par éta- 
pes de I’Tunion éconOmique et monétaire; 
considérant que, Pour ce qui est de I’impét 
des sooiétés, le systéme de l’imputation, qui 
prévoit .un ‘créd‘it d’impét pou'r 1e“ bénéfici~ 
aire des dividendes, constitue 1a SQqidn la 
plus apte :21 assure: 1a neutralité '21 l’égard 
tant des diverses formes de financement des 
entrepri'ses, que des div'erses formes juridi- 
ques de leur organisation, 2‘1 rédu-ire les pos- 

Supplement‘ Bulletin Vol: XXIX,“ .no.‘ 10, ‘October/octobre 19.75 E11
1



HARMONISATION DES IMPOTS 

sibilités ’évasion fiscale des contribuables 
disposant de revenus importants et '21 déve- 
lopper le marché des actions en attirant de 
nouveaux épargnants vers cette forme d’in- 
vestissements; qu’il présente en outre des 
aspects positifs sur 1e plan de la justice fis- 
cale; et qu’-i1 doit dés lors étre retenu com— 
me systéme commun; . 

considérant qu’il est nécessaire, Pour des 
raisons de neutralité fiscale, que les taux 
de l’impét des sociétés et du crédit d’impét 
ne soient pas trop différents d’un Eta-t 

membre é l’autre; 
considérant que, pour éviter les discrimina- 
tions, 1e crédit d’impét attaché aux dividen- 
des d’une société doit étre attribué 2‘1 tous 
'les bénéficiaires de ces dividendes, quelle 
que soit leur résidence clans 1a Communaua 
té; que, sauf exception, seuls les bénéfici- 
aires assujettis 2‘1 un impét sur les revenus 
ou sur les bénéfices doivent toutefois avoir 
droit A ce crédit d’impét; que celui-ci doit 
constituer un revenu imposable et qu’il doit 
étre déduit de l’impét du bénéficiaire et lui 
étre versé dans la mesure oil i1 excéde le 
montant de cet impét; que, pour éviter des 
formalités compliquées, ce versement éven- 
tuel doit étre effectué par l’Etat de résiden- 
ce du bénéficiaire; 
considérant que, lorsque les dividendes pro- 
viennent de bénéfices qui n’ont pas suppor- 
té l’impét des sociétés au taux normal, il 

est nécessaire de pfélever un impét compen- 
satoire 011 um acompte d’impét des sociétés 
n‘on remboursable de maniére é neutralise: 
1e crédit d’impét attaché é ces dividendes; 
considérant que, Iorsqu’une société mére re- 
distribue des dividendes regus d’une filiale, 
1e bénéficiaire de ces dividendes doit étte 
traité, dans la 'mesure du possible, comme 
s’il les avait regus directement de la filiale; 
que ce principe doit également s’appliquer 
pour les dividendes provenan-t d’établisse- 
ments stables; 

considérant qu’il y a lieu de faire supporter 
en Principe le cofit budgétaire du' c‘rédit 
d’impét 5L l’Etat qui a soumis é l’impét des 
sociétés les bénéfices dont proviennent ces 
dividendes; que rien ne 's’oppose cependant 
é ce que les Etats membres Conviennent, par 
voie d’accord bilatéral, de se .répartir ce 
cofit; 
considérant que le crédit d’impét joue 1e 
r616 d’une retenue A la source, rriais que le 
.taux de ce crédit n’est pas suffisant pour 
décourager les bénéficiaires de dividendes 
disposant de revenus élevés de ne pas dé- 
clarer leurs dividendes; que dés lors i1 y a 

W 
lieu de prévoir une retenue 51 19. source a un 
taux. commun pour assurer 51 la fois 1a n'eu- 
tralité et la justice fiscales; qu’un tgux de 
2 5% pamit appropnié 5. cette fin; qu’il n’est 
cependant pas nécessaire de percevoir cette 
retenue lorsque 1e risque ‘de fraude fiscale 
est écarté; 
considérant que la retenue £1 1a source doit 
étre un simple acornpte sur l’impét du bé- 
néficiaire des dividendes; que, Pour éviter 
des formalités compliquées, I’excédent 
éventuel de retenue doit étre remboursé par 
l’Etat de résidence du ‘bénéficiaire; qu’il 
faut néanmoins permettre aux Etats mem- 
bres de corriger, sur le plan budgétaire, les 
conséquences de l’application du régime 
‘commun de retenue 5. la source; 
considérant qu’il y a lieu de prévoir cer- 
taines dispositions transitoires pour faciliter 
l’introduction dans les Eta-ts membres du 
systéme commun d’irnpét des sociétés; 
considérant que, pour assurer 1a neutralité 
fiscale, i1 nest indispensable que chaque 
Etat membre .traite de la méme fagon les 
dividendes regus par ses résidents, quelle 
que soit l’origine de ces dividendes dans la 
Communauté; 
considérant que l’harmonisation des systé- 
mes d’impét des sociétés et des régimes de 
retenue 231 1a source doit étre réalisée au Plus 
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‘tard le premier janvier‘ de la troisiéme an- 
‘née ‘suivan‘t la date d’adoption _de la Pré- 
sente directive, 

A ARRETE LA PRESENTE DIRECTIVE: 

I . 

Dispoxiiz'om génémle: elf d‘éfz'nz'tz'om 

Article premier 
1. Les Etats membres adoptent, conformé- 
‘ment aux dispositions des articles suivants: — un systéme commun d’imputation en 

I 
matiére d’impét des sociétés; — un régime commu‘n de retenue 51 la 
source sur les dividendes. 

2. Les Etats membres ne peuvent main- 
tenir ou introduite d’autres dispositions vi- 
sant £1 réduixe .d’une maniére générale l’im~ 
position des ‘seuls Idividendes. 

[11772192 
1. A11 sens de la présente directive, I’ex- 

pression ou le terme: 
~— ,,société d’un Etat membre” désigne 
toute société qui remplit les conditions 
fixées A l’article 2 de Ia directive n° ...... 

du Conseil du ...... ; 

—— ,,société mére” désigne tOute société 5. 

laquélle c'ette qualité est reconnue en vertu 
des dispositions de la.direotive 11° 

du Conseil du ...... ; — ,,séciété filiale” désigne toute société é 
' 

laquelle cette qualité es‘trreCOnnue en vertu 
des dispositions dc 'la directive n9 ...... du 
Conseil du ...... ; — ,,établissement stable” désigne toute in- 
stallation fixe d’affaires 21} laquelle cette 
qualité est reconnué en vertu- des disposi- 
tions de la directive 11° du ConSeil 
du ...... ; . — ,,d~ividende” désigne les bénéfices que 
toute société diun Etat mem’bre, autre qu’- 
une société en liquidation, distribue en ver- 

. 

tu d’une déciS'ion réguliére de ses organes 

TEXTE 

compétents et qu’elle‘ répartit entre ses as- 
sociés au prorata de Lents droits sociaux; les 
distributions d’actions gratuites ne sont Pas 
considérées comme dividendes au sens de 
la présente directive; 
—— ,,imp6t sur les ‘r'evenus' Ou sur les béné- 
ficesf’ désigne les impéts suivants ou tout 
autre impét de nature identique ou analo~ 
gue qui viendrait é s’y ajoutet ou a les gem- 
placer: 
Belgique: 
impét (les personnes phjsiques - ‘personen- 
belasfing 
impét des personnes morales - rechtspefso- 
nenbelasting 
impét des sociétés - vennootschapsbelasting 
Danemark: ‘ 

indkomstskat 
selskabsskat' 
Allemagnez‘ 
Einkommensteuer 
Kérperschaftsteuer 
France: 
impét sur le' revenu 
impét sur les sociétés 
Irlande: 
income tax 
corporation profits 'tax 
Italie; 

imposta sul reddito dellejpersone' fisiche 
‘imposta suL reddito delle persone giuridi— 
che 
Luxembburg; 
impét sur le revenu des personnes physi- 
rques 
impét sur le revenu des collectivités 
Pays-Bas: 
inkomstenbelasting 
vennootschapsbelasting 
Royaume-Uni : 

income tax 
corporation tax. 

‘2. Les dispositions de la présente directive 
ne s’appliquent pas aux dividendes que' 1e

1 
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bénéficiaire final regdit par l’i-ntermédiaire 
de sociétés mobiliéres d’investissements ou 
de fonds de placement. 

I'I 

Dixpoxz'tz'om relative; :2 l’impét ale! 
‘ 

Iociéz‘é: 
‘ ' ' 

Article 3 
1. Chaque Etat membre applique aux bé- 
néfices distribués on non distr-ibués des so- 
ciétés un seuI taux d’impét des sociétés. Ce 
taux, appelé taux normal, ne peut étre infé- 
rieuré 45% ni‘supérieur A 55%. 
2. Par dérogat-ion aux dispositions du pa- 
ragraphe 1, un Etat membre peut, dans des 
cas particuliers et pour des ra-isons de po- 
litique économique, régionale ou sociale 
bien déterminées, appliquer soi_t é titre per- 
manent, soit pour une durée limitée, un 
taux différent du taux normal ou une exo- 
nération compléte. . 

Si un Etat membre dés-ire faire usage de 
cette faculté, i1 communique Ies dispOsitions 
envisagées :31 1a Commission, qui dispose 
d’un délai de trente jours é Pavtir de la ré- 
ception de 19. communication pour faire 
connaitre sa position 5. l’Etat membre inté- 
ressé. CeIui-ci ne met en vigueur les dispo- 

' 

sitions en cause qu’é l’expif'ation de ce déIa-i ' 

ou‘ qu’aprés que 19. Commission -lui'a fait 
connaitre sa position. 
3. Sans préjudice de l’application de l’art-i- 
cIe 9, paragraphe 1', de la‘ Décision du Con- 
seil 74/120/CEE du 18 février 1974, rela- 
tive a la réalisation d’un degré élevé de 
convergence des polivtiques économiques des 
Etats membres de la Communauté’ écono- 
mique européen-ne, 'les dispositions des pa- 
ragraphes .1 et 2 me font pas obstacleé l’ap- 
plication Par un Etat membre, pour des 
ra-isons de pol-itique conjoncturelIe, de ma- 
jorations ou de réductions temporaires de 

:l’impét des sociétés. II n’est pas tenu Comp- 

E14 

te .de' cés majorations ou réduct-ions pour 
'l’application des’ dispositions de Particle 8, 
paragraphe 2. 

III 
Dispoxz'tz'am relative; 42¢ crédz't d’z'mpo‘t 

. Article 4 
1. Un divideqde distribué. Par une société 
d’un Etat membre ouvre droit é um cre’dit 
d’dmpét a-u taux visé 5. I’article 8, an profit 
'du Iqénéficiaiye de ce dividende, a condi- 
tion: 

a) que celui-c-i soit résident d’un Etat mem- 
bre, et 

b) qu’il soit assujetti é l’impét sur les re- 
venus ou sur les bénéfices de fagon que 
le montant de ses revenus ou de ses 
bénéfices imposables tienne compte du 
montant ~total-1 du dividende augmenté 
du crédit d’impét. 

2. Par dérogat-ion aux dispositions du pa- 
ragraphe 1, b) 1e bénéfice d-u crédit d’im- 
pét peut étre accordé é um résident d’un 
Etat membre, méme si ce résident est exo- 
néré de tout impét sur les revenus ou sur 
les bénéfices, soit pour l’ensemble de ses 
revenus, soit pour‘la partie d; ceux-ci con- 
stituée par des dividendes, A cc‘mdition qu’il 
s’agisse d’une institution présentant un in- 
-térét public.

‘ 

S’il‘est fait usage de cette faculté, 1e béné- 
f-ice du crédit d’impét doit étre accordé 
quel que soit l’E-tat membre d’origine des 
dividendes. 
3. Par dérogdtion aux dispositions du pa- 
ragraphe 1, b) le bénéfice du crédit d’-im— 
pét peut étre accordé au bénéficiairé d’un 
dividende lorsque, pour des raisons de con- 
venance administrative, 1e montant de ce 
dividende nbn augmenté du crédit d’impét 
'est imposé, é titre d’impét définitif, au 
moy'en d’une retenue 2‘1 13. source on de 
n’importe‘quelle autge man'iére. 
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4. Le Conseil, sta’tuant A la majorité quali- 
fiée sur proposition de 19. Commission, at- 
rétera en tant que de besoin les mesures 
nécessaires pour l’application des disposi- 
tions des pagagraphes 2, premier alinéa, et 
3. 

Article 5 
Le crédit d’impét est imputé sur Ie montan-t 
de l’impét sur les revenus ou sur les béné~ 
fices dfi par le bénéficiaire des dividendes. 
II est versé 2‘1 ce demier pal: l’Etat membre 
qui pergoit cet impét dans la mesure 01‘1 i1. 
excéde 1e montan‘t d’e celui-ci. 

Article 6 
Fit dérogati'on aux dispositions de l’article 
4, Paragraphe 1, 1e bénéfice du crédit d’im— 
pét pent, dans le cadre des conventions 
contre 121 double imposition, étre accordé, 
en totalité on $11 partie, £1 des résidents de 
pays tiers. En aucun cas cependant, ceux—ci 
ne .peuvent étre; traités plus favorablernent 
que les t‘ésidents de la Communauté. 
Les Etats membres se concertent entre eux 
et avec 19. Commission gen vue d’adopter 
une attitude commune 5, cc sujet. 

Article 7 
Si une distribution de bénéfices ne consti- 
tuant pas un dividende au sens de Particle 
2 est affeotuée par une société d’un Eta-t 

membre é um résident d’un autre Etat mem- 
brc, les dispositions des articles 4 et 5 s’ap- 
pli'quent dans la mesure 01‘1 cette distribu- 
tion est considérée par la législa-tion du pre- 
mier Etat comme un dividénde ouvrant 
droit au crédit d’impét. 

Article 8 
1. Chaque Etat membre f-ixe 1e taux du 
crédit d’impét attaché aux dividendes dis- 

tribués par les sociétés de cet Etat. 
2. Ce taux doit étre unique dams chaque 

. Etat membre. Il est déterminé de telle sorte 
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que le crédit d’impét ne éoi-t ni inférieu’r a 
45% mi supérieur £1 55% du montant de 
l’impét des sociétés au taux normal calculé 
sur le dividende mis en distribution aug- 
menté de cet impét, 

Article 9 
1. Dans 1a mesure 01‘1 une société distribue 
des .dividendes provenant de bénéfices pour 
lesquels elle .n’a pas supporté l’impét des 
sociétés, I’Etat membre de cette société Per- 
‘goi-t un impét compensatoire ‘égal au' crédit 
d’impét attaché 2‘1 ces dividendes. 
Lorsque ces dividendes Prov-ien-nerit de bé-' 
néf-ices qui ont été soumis 2‘1 une imposition 
réduite, l’impét compensatoire‘ est égale- 
ment pergu mais Peut étre rédui-t a due 
concurrence, 

2. Les Etats membres out la faculté de per- 
cevoir l’impét c‘ompensatoire visé au Para- 
graphe 1 lorsque les dividendes Provien- 
nent de bénéfices soumis é l’impét des so- 
ciétés mais mis en résepve depuis plus de 
cinq ans. 

3. Les dispositions dCS paragraphes 1 ‘et 2 
me s’appliquent pas lorsque la législation de 
l’Etat membre en cause prévoit que les dis- 
tributions de dividendes donnent lieu -au 
paiement d’un acompte d’impét des sociétés 
au moins égal au crédit d7imp6t, £1 condi- 
tion que cet acornpte ne soit pas remboursa- 
ble et qu’il puisse étre déduit de l’impét des 
sociétés des exerciCes c103 au cours des cinq 
années qui précédent. 

4. L’impét compensatoite, ou I’acompte 
dans la mesure 0'1‘1 i1 n’es-t pas effectivemen’c 
déduit de l’impét des sociétés de l’exercice 
ou des exercices précédents, peut étre rem- 
bofirsé au bénéficiaire des dividendes lors- 
que celui-ci ne bénéficie pas du crédit d’im— 
pét. 
S’-i1 est fait usage de cette faculté, 1e rem.- 
boursement doit étre effectué quel que soit 
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I’Etat membre de résidence‘ du bénéficiaire 
des dividendes. 

Article 10 
1. Lorsqu’une société mére redistribue des 
dividendes regus d’une‘ filiale résidente 
d’un autre Etat membre au cours des exer- 
cices clos depuis cinq ans au plus, 1e érédit 
d’impét attaché aux dividendes de la filiale 
est inclus 'dans la base de calcul de l’impét 
compensatoire ou de l’acompte visé é l’ar- 
ticle, 9 dfi par la société mére, puis imputé 
sur le montant de cet impét ou 'de cet 
acompte sans que l"excédent éventuel puisse 
étre remboursé. 
2. Lorsqu’une _société d’un Etat membre 
n’est pas passible de l’impét des sociétés £1 

raison des dividendes qu’elle regoit d’une 
société de cet Etat et qu’elle redistribue ces 
dividendes, I’une des ,deux régles suivantes 
doit étre appliqué: — soit la régle d’imputation visée au para- 

graphe 1; dans ce cas, l’Etat membre en 
cause a la faculté d’autoriser l’imputa- 
tion, méme si les dividendes ont été en~ 
caissés au cours d’exercices clos depuis 
plus de cinq ans; — soit, par dérogation aux dispositions de 
l’article 9, paragraphes 1 et 3, l’absence 
de perception de l’impét compensatoi're 
ou de l’aCompte. 

Article 11 '
' 

Dans Ia mfesure 01‘1 les dividendes distribués 
par une société d’un Etat membre provien- 
nent de bénéfices d’e'xercices clos depuis 
cinq ans au plus d’un établissement stable 
situé dans un autre Etat 'membre, 
—— les bénéfices de l’établissement stable 

ouvrent droit au crédit d’impét en vi- 
gueur dans I’Etat 01‘1 est sit’ué cet étab‘lis- 
sement et les régles prévues 2‘; Particle 9 
pour les sociétés sont appliquées é cet 
établissement; 
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\— le ‘crédit d’impét attaché aux bénéfices 
de ‘l’établissement stable ést inclus dans 
la base de calcul de l’impét compensa- 
toi‘re ou de l’acompte visé £1 Particle 9 
dfi Par la société, puis imputé sur le 
montant de cet impét ou de cet acompte 
sans que l’excédent Eventuel Puisse étre 
remboursé. 

Article 2 
1. Pour l’application de la présente direc- 
tive, les dividendes distribués par une so- 
ciété d’un Etat membre sont considérés 
comme provenant: — d’abord des bénéfices du dernier exer- 

cice clos ouvrant droit 2‘7. l’allégement de 
la double imposition économiqu'e des 
dividendes, 1a part imputable aux béné- 
fices d’origine natiOna‘le, aux dividen- 

* 'des de filiales dams d’autres Etats mem- 
bres et aux bénéfices d’établissements 
stables. dans d’autres Etats membres 
étant déterminée sélon une régle pro- 
portionnelle; 

—— puis, s’il y a lieu, 'des bénéfices d’exer— 
cices clos depuis Cinq ans au plus 
ouvrant droit 2‘1 l’all‘égement de la dou- 
ble imposition économique des dividen- 
des, la part imputable aux bénéfices 

. d’origine nationale, aux dividendes de 
filiales dans d’autres Etats membres et 
aux bénéfices d’établissements stables 
dans d’autres Etats membres étant ‘dé- 
terminée selon une régle proportion- 
nelle A partir de la masse de ces béné- 
fices et dividendes; 

—— puis, s’il y a lieu, des bénéfices d’origi- 
ne nationale d’exercices dos depuis plus 
de cinq ans si ces bénéfices ouvrent 
droit é l’allégement de la double impo- 
sition économique des dividendes; 

—— enfin, s’il y a lieu, d‘es autres sources 
éventuelles. 
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2. Au sens du présent article, l’expression 
,,bénéf.ices ouvrant droit 23. l’allégement de 
16. double imposition économique des divi- 
dendes” désigne‘les bénéfic‘es qui, s’ils étai- 
Aent distribués, ne donneraient pas lieu £1 1a 

perception de l’impét compensatoire, ou 
Pour lesquels, s’ils étaient distribués, 
l’acompte d’impét des sociétés visé 2‘1 l’arti- 

cle 9, paragraphe 5, serait effectivement 
déduit de l’impét de l’exercice ou de l’im- 
Pét des exercices Précédents, ainsi que les 
bénéfices-visés aux articles 10 et 11. 

Aztz'cle 13 

1. Sous réserve des dispositions des para- 
graphes 5 et 4, 1e cofit budgétaire du crédit 
d’impét est supporté par l’Etat membre de 
la société distributrice des dividendes. 

2. Les dispositions du Paragraphe 1 s’ap- 

pliquent également lorsque le .bénéficiaire 
du dividende est une institution préséntant 
un intérét public qui ne bénéficie pas du 
crédit d’impét. 

3. Lorsqu’une société mérc résidente d’un 
Etat membre distribue des dividendts pro- 
venant de dividendes d’une filiale résidente 
d’un autre Etat membre, I’Etat de la filiale 
verse :1 l’Etat de la société mére 1e montant 
du crédit d’irnpét attaché aux dividendes de 
La filiale.

' 

Ce versement 'ne Peut étre supérieur au 
montant qui résulterait de l’application aux 
dividendes de la filiale du taux du crédit 
d’impét en vigueur dans l’Etat de la société 
mére :31 1a date de la distribution effectuée 
par celle-ci. 

4. Lorsqu’une société d’un Etat membre 
distribue des dividendes provenant des bé- 
néfices d’un établissement stable situé dans 
un autre Etat membre, l’Etat dans quel 
est situé l’établissement stable versé £1 l’Etat 

de la société 1e montant du crédit d’impét 
attaché é ces bénéfices. 
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Ce versernent ne peut étre supérieur au 
montan-t qui résulterait de l’application aux 
bénéfices de l’établissement stable du taux 
du crédit d’impét en vigueur dans I’Etat de 
la société 231 1a date de la distribution. 
5. Par dérogation aux dispositions des pa- 
ragraphes 1 2‘1 4, les Etats membres‘ peuvent 
se répartir entre eux, par voie d’accord bi- 
latéral, 1e cofit du crédit d’impét 2‘1‘ condi- 
tion que cet accord n’affecte en aucune 
fagon les droits des bénéficiaires de divi- 
dendes tels qu’ils sont établis par .19. pré- 
sente directive; 

IV 
Dispoxz'z‘z'om relative: a la retenue d [a 

source MW 1e: dividendes 

Article 14 
1. Sous réserve des dispositions des con- 
ventions conclues entre les Etats membres 
et les pays tiers, chaque Etat membre per- 
goit une retenue 2‘1 la source de 25% sur les 
dividendes distribués par les sociétés de cet 
Etat quel que soit 1e bénéficiaire de ces 

dividendes. 

2. Par dérogation aux dispositions du_pa- 
ragraphe 1, un Etat membre ne‘ Pergoit au- 
cune retenue £1 13. source sur un dividende 
distribué par une société filiale 2‘1 une socié- 
té mére résidente d’un Etat membre. 
3. Par dérogation aux dispositions du_pa~ 
ragraphe 1, les Etats membres ont la faculté 
de he percevoir aucune retenue '21 la sOurce 
sur les dividendes distribués 2‘1 leurs propres‘ 

résidents: — lorsque le nom et I’adresse du bénéfici- 
aire, ainsi que le montant des dividen- 
des regus, sont commun-iqués au’gomaiti- 
quement 2‘1 l’administration fiscale, — lorsque les titres représentatifs du capi- 

, 
-ta1 social de la société distributrice sont 
nominatifs. 
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HARMONISATION DES IMPOTS 

Article 15 
Lorsqu’im‘ Etat membre pergoit une retenue 
5.1a source sur des bénéfices distribués qu-i 
ne Constituqnt pas un dividend’e Au s‘ens 7de 
Particle '2, les disPOSitions de la présente 
directive relaiiires a .la retenue‘ {1 “la Jso'urc‘e 

sont applicablés. 

Article 16
‘ 

1. La retenue visée 2‘1 Far-tide 14 est impu; 
tée sur le montant dc l’impét ‘sur les revc- 
nus“ on 81.11; kg bénéfices dfi 2‘1: raiser; des' 

dividendes par l'e béhéficiaire de ceuxéci. 
«Cette retenue 'est restitué‘e au bénéficiaire’ 
par l’Etat membre qui pergoit l’imp‘ét visé 
é l’alinéa précédent, dans la mesure oil ell‘e 
excéd'e 1e montant de c‘et impét ou ‘lorsque 
Ie bénéficiaifeh’ést pas imposabl'e. 
2. Par dérogation‘ aux dispositions du pa- 
ragraphe 1, un E-tat membre ne rembourse 
pas 1a retenue £1 Ia source a un organisme

I 

qu-i n’est Pas aSsujetti dansv cet Etat membre 
£1 l’impét sur les, revenus du sur les. bénéfi: 
ces, lorsqu’il apparait qu’fun tel rembourse~ 
ment ser‘ait inCompatible avec 'Ie principe 
de neutralité fiscale. 
Le Conseil, statuant :31 1a majpri'té qualifiée 
sur proposition de la Commissibn, arrétera 
en tant clue de bésoi'n les mesures‘ né‘cgs’sab 
res pour liapplication de Cette dispositiOn. 

Article 17' 
1.. Dans la :mesure 01‘1 une retenue :21 '19.- 

source pergue par un Eta‘t megn‘bre‘ est im; 
'putée ou‘ gestituée dans un autre Etat mem- 
br'e, I’Eta‘ti qui ,a pergu Ia retenue 1a rem- 
bourse incet autre Etat membre. 
2. Le's dispositions du Paragraphe 1 sont 
égalemjent applicables lotsque l’impét sur 
les revenus ou sur les =bénéfic’es est censé 
correspondte ou est 1imitéeau montant de 
la: fetenu‘e, é 1a‘sourjcel. 
3. Par‘ d‘érogation aux‘ dispbsitiéns du pa- 
ragraphe 1, les Etats membres peuvent se 
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ré'pa'rtir 1e mantant de‘ la retehue sur la base 
d’un accord bilatéral, po’urvu que cet accord 
n’affecte en. aucune fagon le's droits des bé— 
néficiaires des dividendes Eels quiils son-t 
étabh's par la présen‘te directive.

K 

‘V’ 

Disposition: commune; 421 crédz't. d’z'mpét 
et 52 [a retenue 52 14 .rowce 3m lei dividende: 

Article 18 
Les dispositions de la présente directive vne 
font pas obstacle 2‘1 l’application .de disposi- 
tions nationales prises dams~ le but de rédui- 
re,1e travail administratif et prévoyant 1e 

‘ .non-remboursement du crédit d’impét ou 
de 'la retgnug i 19. source lo‘rsqu’il s’agit dc 
sommes m-inimes. v

' 

Article 19‘ ‘ 

Les dispositions de 19; présente directive ne 
font pas obstacle £1 l’application de disposi- 
tions nationales prises dans le but -d’er,npé- 
Cher le_béné‘ficiaire d’un dividends ‘d’b‘bte- 
Ifif un avantage injustifié, et préVan-t la 
possibilité de refuser l’imp‘utation ou Ia 
restitu-tic'm du.crédit d’impét ou de la re- 
tenue a la source. 

VI 
DiJPOJitionI thzmz'toz'réj 

. 

Arg‘z'cl'e, 20 
1. ‘Lors'qu’une société mére :eélistribjue, 
aprés l‘a date vvisée a l’ar-ticl'e 22, um ,divi- 
d'ende regu d’uné filiale a‘vaht cette vdate,‘ 
‘I’Etat de 1a so'ciété‘ mére 'a' la faculté de 
percevoi; l’impét compensatoire visé 2‘1 l’ar- 
title 9, paragraphe 1. 
Les dispositions dés articles 10, ‘paragraphe 
1, et 13, pazagraphe' 3, ne‘s’ap'pliquent que 
s’fl' existe. un accord entre‘ ‘l’Eta-t ‘mérribre de 
la société 'mér‘e et'l’Eta't membre de 13‘ fili- 
ale. . 

' 

. 

'

. 

2. Lorsqu’une' société- d’un. Etat membre 
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distribue, aprés la date visée £1 Particle '22, 
des bénéfices réalisés‘dans u‘n établissement 
stable avant .cette date, l’Etat de cette socié- 
té a; la, faculté de percevoir l’impét compen- 
satoire visé A Particle 9, paragraphe 1. 
Les dispositions des, articles 11 et 13, para- 
graphe 4, ne s’appliquent‘que s’il existe un 
accord entre 1’ Etat membre de la société et 
l’Etat membre dans lequel l’établissement 
stable est situé.

' 

3. Les Etats membxes communiquent 5. 1a 

Commission, dans un délai de trois mois é 
compter de 13. date de notification de la 
présente directive, les dispositions visées 2‘1 

l’article 3, paragraphe 2, premier alinéa, en 
vigueur é cette date. 
La Commission dispose d’un délai de soix— 
an-te j-ours é cbmpter de cette communica~ 
tion pour faire connaitre aux Etats mem- 
bres intéressés sa position au sujet de ces 
dispositions. 

VII 
DiJPOIiiflI finale: 

Article 21 
Sans préjudice de l’applica-tion des dispo- 
sitions de Particle 92 du traité CEE, un di- 
vidende distribué é une persOnne résidente 
d’un Etat membre par une société d’un 
autre Etat mémbre ne peut étre soumisz 
dans le premier Etat membre, & un traite- 
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TEX’ITE 

ment fiscal moins favorable, on 21‘ une Obli- 
gation plus lourde —- autre qu’une obliga- 
tion vimposée par le Premier Eta: m.embre 
aux fins de 'I’application des articles. 13 on 
17 — que si Ce dividende avai-t été distri- 
bué par une société du premier Etat me -1 

bre. 
I 

Article 22 
‘1. Les 'Etats membres mettent en vigueur 
les dispositions lé'gislatives réglementaires 
et administratiV’es nécessaires pour Se. con- 
former aux dispositions de la présente di- 
rective au plus tard 16 let janvier de la 
troisiéme année suivant celle de son adop- 
tion, et les communiqyent immédiatement 51 
1a Commission. ' 

2'. Les Etats membres veillent z‘rcommun-i- 
quer :21 1a Commission le texte des disposi- 
tions eSsentielIes ultérieures de‘droit interne 
qu’ils adoptent dans le domaine :égi‘ Par la‘ 
présente directive. 

Afiicle 23 
Les Etats membres sont desfinataires de la 
Présente directive. ‘ 

Par 1e Conseil 

Le Président 
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Convention entre 
le Gouvernement de la Républ‘ique francaise 

et la Gouverh‘em'ent d‘e' la RépAuiqUe socialiste 
fédérative de Yougoslavie tendant a évite-r . 

les doubles i’mpositions en mativélre d’impéts 
sur ~les revenus 

TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION SUPPLEMENT AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE 

Vol. XXIX, No. 12, December/décembre 1975 
INTERNATIONAL BUREAU 

OF FISCAL DOCUMENTATION 
Muiderpoort - 124 Sarphatistraat - Amsterdam 

A double taxation treaty between France and Yugoxlaiw'a wag: signed on Marrb 28, 
1974. The treaty, in accom’ance wit/y Article 29, wall entei' iiito force on the first 
day of the month following the month in w/az'cb the 14;)? Contracting State In: 
exchanged t/ae notifimzion that the legal reguz'rememj bays} been complied wit/J. 

TEXTE 
Le Gouvemement de la République fran- 
gaise et 1e Gouvernement de la République 
socialiste fédérative de Yougoslavie, dési- 
reux de conclure une Convention tendant 2‘1 

éviter les doubles impositions en matiére 
d’impéts sur les revenus, sont convenus des 
dispositions suivantes: 

CHAPITRE Ier 
CHAMP D’APPLICATION DE LA 

CONVENTION 
Article 1" 

Perxonne: 'Dzlrée: 
La présenfie Convention s’applique aux per- 

sonnes qui sont des résidents d’un Etatvcon- 
tractant ou de chacun des deux Etats. 

Article 2 
I mpo‘ts 0239’: 

1. La présente Convention s’applique aux 
impéts sur le revenu pergus pour le compte 
de chacun des Etats contractants, d_e ses sub: 
divisions polirtiques et de ses collectivités 10- 
cales, quel que soit 1e systéme de percep- 
tion. 

_2. Sent Considérés comme impéts sur le 
revenu les impéts pergus sur’ le revenu total, 
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TAX CONVENTION BETWEEN FRANCE AND YUGOSLAVIA 

ou sur 'des .éléments du revenu, y compris 
les impéts sur les gains provenant de l’alié- 
nation de biens mobiliers ou immobiliers. 

3. Les impéts auxquels s'applique la Con- 
vention sont: 

a) En ce qui concerne la France: 
~— l’impét sur le revenu; 
——- l’i-mpét sur les sociétés; 

y compris toutes retenues '21 la source, tous 
précomptes ou avances décomptés sur les 
impéts visés ci-dessus,

‘ 

(cf-aprés dénommés: «l'impét frangais»); 

b) En ce qui concerne la Yougoslavie: 
i) impéts et contributions cédulaires sur 

le revenu des personnes physiques (ac- 
tivités dépendantes, bénéfices agricoles, 
revenu des artisans et autres activités 

indépendantes, professions libérales); 

ii) l’impét sur le revenu global des per— 
' sonnes physiques; 

iii) l’impét sur le revenu ‘provenant de 
l‘usage ou .de la concession d’un droit. 
d’auteur, d’un brevet et de perfection- 
nements techniques; 

iv) l’impét sur le revenu des Personnes 
étrangéres qui investissent dans une 
entreprise nationale pour une activité 
commune, 
(ci—aprés dénommés:-«1’imp6t yougo- 
slave»). 

4. La Convention s’appliquera aussi aux 
impéts de nature identique ou analogue qui 
seraient entrés en vigueur aprés la date de 
signature de la présente Convention et qui 
s’ajou-teraie‘nt aux impéts actuel-s ou qui les 
remplacetaient. Les autorités compétentes 
des Etats contractants se communiqueront 
les modifications importantes apportées £1 

leurs législations fiscales respectives. 

CHAPITRE II 
DEFINITIONS 

Article 3 
Défz'm'tz’om génémle: 

1. Au sens de la présente Convention: 
21) Le tar-me «Eta-t» désigne, suivant 1e con- 
texte, la France ou la YOugoslavie; 
b) Le .terme «France» désigne les départe- 
ments européens et les départements d’Ou— 
tre-Mer (Guadeloupe, Guyane, Martinique 
et Réunion) de la République frangaise et 
les zones situées hots des eaux territoriales 
de la France sur lesquelles, en conformité 
avec le droit international et selon sa légis— 
lation, la France peut exercer les droits 
relatifs au lit de la mer, au sous-sol marin 
et :31 ses ressources naturelles; 

c) Le terme «Yougoslavie» désigne 1e ter- 
ritoire de la République fédérative socialis- 
te de Yougoslavie et les zones situées hors 
des eaux territoriales de la Yougoslavie sur 
lesquelles, en.confor-mité avec le droit in~ 
ternational et selon sa législation, 121 You- 
goslavie peut exercer les droits relatifs au . 

lit de la met, an sous-sol marin et 51 ses 

ressources naturelles; 

d) Le terme «personne» comprend les per- 
sonnes physiques, les sociétés et tous autres 
groupements de personnes; 
e) Le terme «société» désigne toute per- 
sonne morale ou toute entité qui est consi— 
dérée comme une personne morale aux fins 
d’imposition; 

f) Les expressions «entreprfse d’un Etat 
contractant» et «entreprise de l’autre Etat 
contractant» désignent respectivement une 
entreprise exploitée par un résident d’un 
Etat contractant et une entreprise exploitée 
par un résident de l’autre Etat contractant; 
g) L’expression «autorité compétente» dé- 
signe: 
1° En France: 1e Ministre de l’Economie 
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et des Finances ou Son représentant dfiment 
autorisé; 
2° En Yougoslavie: 1e Secrétaire fédéral 
des Finances on son représentant dfiment 
autorisé. 

‘ 

2. Pour l’application de la Convention par 
un Etat contractant, toute expression qui 
n’est pas auttement définie a 1e sens qui 
lui est attribué par la législation dud‘it Etat' 
régissant les impéts faisant l’objet de la 
Convention, 5 moins que le contexts; n’exi- 
ge une interprétation différente. 

Article 4 
Domicile fiscal 

1. Au sens de la Présente Convention, 
l’expression «résident d’un Etat contrab- 
tant» désigne toute personne qui, en vertu 
de la législation dudit Etat, est assujettie 2‘1 

l’irnpé‘t dams cet Etat, en raison de son do- 
micile, de sa résidence, de son siége de di- 
rection ou de tout autre critére de nature 
analogue. 

2. Lorsque, selon 1a disposition du para- 
graphe 1, une personne physique est con- 
sidérée comma résident de chacun des Etats 
contractants, son statut est déterminé 
d’aprés les régles suivantes: 
a).Cette personne est c0nsidéré¢ comme 
résident de l’Etat contractant 01‘1 elle dis- 
pose d’un foyer d’habitation permanent. 
Lersqu’elle dispose d’un foyer d’habitation 
permanent dans chacun des Etats contrac- 
tants, elle est considérée comme résident de 
l’Etat contractant avec lequel ses liens per- 
sonnels et économiques sont les plus étroits 
(centre des intéréts vitaux); 
b) Si l’Etat contractant oil cette Personae 
a le centre de ses intéréts vitaux ne peut 
pas étre déterminé, on Si elle ne dispose 
d’un foyer d’habitation permanent dams 
aucun dés Etats contractants, elle est con- 

TEXT 

sidérée comme résident. de I’Etat contrac- 
tant 01‘1 elle séjoume de fagon habituelle'; 
c) Si cette personne séjourne de fagon ha- 
bituelle dans chacun des Etats contractants 
on Si elle ne séjourne d'e fagon habituélle 
dans aucun d’eux, elle est considérée com- 
me résident de l’Etat contractant dont elle 
posséde. 1a nationalité; ‘ 

d) Si cette personne posséde la. natiOnalité 
de chacun des Etats contractants on Si elle 
ne posséde la nationalité d’aucun d’eux, les 
autorités compétentes des Etats contractants 
tranchent 12. question d’un commur; accord. 
5. Lorsque, selon ,la disposition du para- 
graphe 1, une personne autre qu’une per- 
sonne physique est considérée comme fési- 
dent de chacun des Etats contractants, elle 
est réputée résident de I’Etat contractant 01‘1 

se trouve son siége de direction effective. 

Article 5 
Emblz'nement stable 

1. Au sens de la pzésente Convention, 
l’expression «établissement stable» désigne 
une installation fixe d’affaires 01‘1 l’entfe- 
prise exerce tout ou partie de son activité. 
2. L’expression «établissement stable» 
comprend notamment: 
9.) Un siége de direction; ' 

b) Une succursale; 
c) Un bureau; 
d) Une usine; 
6) Un atelier; 
f) Une mine, une carriére ou tout autre 
lieu d’extraction de ressources naturelles; 
g) Un chantier de construction on de mon- 
tage dont 1a durée dépasse douze mois. 
3. On ne considére Pas qu’il y a établisse- 
ment stable si: 
a) Il est fait usage d’installations aux seu- 
les fins de stockage, d‘exposition ou de 
livraison de marchandises appartenan‘t é 
l’entreprise; 
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b) Desmarchandises appartenant é l’entre- 
prise sont entreposées aux seules .fins de 
stockage, d’eXposition ou de livraison; 
c) Des marchandises appartehant 2‘1 l’entre- 

prise sont entreposées aux seules fins de 
transformation par une autre entreprise; 
d) Une installation fixe d’affaires est uti- 
lisé’e aux seules fins d’acheter des marchan— 
dises ou de réunir des informations pour 
l’entreprise; 

e) Une installation fixe d’affaires est utili- 
sée, pour l’entreprise, aux seules fins de 
publicité, de fourniture d’informations, de 
recherches scientifiques ou. d’activités ana— 
logues qui ont un caractére'préparatoire ou 
auxiliaire. ‘ 

4. Une ‘personne agissant dans un Etat 
contractant pour le compte d’une entreprise 
de l’autre Etat contractant -—— autre qu’un 
agent jouissant d’un statut indépendant, 
visé au paragraphs 5 — est considérée com- 
me «éta'bliséement stable» dzins le premier 
Etat si elle dispose dams cet Etat de pou- 
voirs qu’elle y exerce habituellement lui 
permettant d‘e conclure des contrats au nom 
de l’entreprise,'é. moins que l’activité de 
cette personne ne soit limitée :3. l’achat de 
marchandises Pour I’Entreprise. 

5. On ne considére pas qu’une entreprise 
d’unEtat contractant a un établissement sta- 
ble dans ‘l’autre Etat contractant du seul fait 
qu’elle y exerce son‘ activité par l’entremise 
d’un coilrtier, d’un commissionnaire géné— 
ral 01.1 de tout autre intermédiaire jouissant 
d’un statut indépendant, 2‘1 condition que 
ces personnes agissent dans le cadre ordi- 
nairé de leur activité. 

6. Le fait qu’une société qui est un rési- 
dent d’un Etat contractant contréle ou soit 
contrélée par une société qui est un résident 
de l’autre Etat Icontractarit ou qui y exerce 
son activité (que ce soit par I’intermédiaire‘ 

F4 

d’un. établissement stable ou non), ne suffit 
pas, en lui-méme, '21 faire'de rune quelcon- 
que de ces sociétés un établissement stable 
de l’autre. 

CHAPITRE III 
IMPOSITION DES REVENUS 

Article 6 
Revenw immobilier: 

1. Les revenus provenant de biens immo~ 
biliers y compris les revenus des exploita- I 

tions agricoles ou forestiéres sont imposa— 
bles clans l’Etat. contractant 01‘1 ces biens 
sont situés. 

2. L’expression «biens immobiliers» est 
définie conformément 2‘). la législation fis- 

cale de l’Etat contractant oil 165 biens con- 
sidérés sont situés. L’expression englobe en 
tous cas les accessoires, le cheptel mort ou 
Vif des exploitations agricoles et'forestiéres, 
les droits auxquels s’appliquent les disposi- 
tions du droit privé concernan-t la propriété 
fonciére, l’usufruit des biens immobiliers et 
les droits 2‘1 des redevances variables on 
fixes pour l’e'xploitation ou la concession 
de l’exploitation de gisements minémux, 
sources et autres richesses du sol; les navi- 
res, bateaux et aéronefs ne sont pas considé- 
rés comme 'biens immobiliers. 
3. Les dispositions du Paragraphs: 1 s’ap- 

pliquent aux revenus provenant de l’exploi- 
tation directe, de la location on de I’affer- 
mage, ainsi que de ‘toute autre forme d’ex— 
ploitatiQn de biens immobiliers. 

4. Les dispositions des paragraphes 1 et 3 
s’appliquent égale-ment aux revenus Prove- 
nanrt des biens immobiliers d’une entreprise 
ainsi qu’aux revenus des biens' immobiliers 
servant é l’exercice d’une profession libé- 

tale.
‘ 
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Article '7 

Be’ne’fz‘cex day em‘reprim 

1. Les bénéfices d’une entreprise industri- 
elIe, commerciale ou artisanale d’un Etat 
contractant ‘ne sOnt imposables que dans cet 
Etat, £1 moins que l’entreprise n’exetce son 
activité dams l’autre Etat contractant par 
l’intermédiaire d’un établissement stable 
qui y est situé. Si I’entreprise exerce son 
activité d’une telle fagon, les 'bénéfices de 
l’entrepris‘e sont imposables dans I’autre 
Etat mais uniquement dans la mesure 01‘1 ils 
sent imputables audit établissement stable. 

2. Lorsqu’une entreprise d’un Etat con- 
tractant exerce son activité dams l’autre Etat 
contractant par l’intermédiaire d’un établis— 
sement stable qui y est situé, il est imputé, 
dans chaque Etat contractant, 51 cet établis- 
sement stable les bénéfices qu’il aurait pu 
réaliser s’il avait constitué une entreprise 
distincte et séparée exergant des activités 
identiques ou analogues dans des conditions 
identiques ou analogues et traitan-t en toute 
indépendance avec I’entreprise dont i1 .con- 
stitue un établissement stable. 

3. Dans le calcul des bénéfices d’un éta- 
blissement stable, sont admises en déduc- 
tion les dépenses exposées aux fins pour- 
suivies Par cet établissement stable, y com- 
pris les dépenses de direction et les frais 
généraux d’administration ainsi exposés, 
soixt dans l’Etat 01‘). est situé cet établisse- 
ment stable, soit ailleurs. ' 

4. Aucun bénéfice n’est imputé 2‘1 un éta. 
blissement stable du fait que cet établisse- 
ment stable a simplement acheté des mar- 
chandises pour l’entreprise. 

5. Les bénéfices de l’activité d’u-n établis- 
sement stable sont déterminés essentielle- 
ment d’aprés le bilan de cet établissement 

- TEXT 

stable. Dans le cas oil l’établissement stable 
ne tiént pas une comptabilité réguliére fai- 
sant ressortir distinctement et exactemen-t 
ses bénéfices, i1 peut étre procédé, aux fins 
de déterminer les :bénéfices de l’établisse- 
ment stable, 5: une répartifiion du bénéfice 
total de l’entreprise. 
Les autorivtés compétentes des Eta-ts contrac- 
tants s’entendront, 1e cas échéant, pour ar- 
réter les régles de répartition des bé‘néfices, 
de l’entreprise 5. défaut d’uneg comptabilité 
réguliére faisant ressortir exactement et dis- 
tinotement les bénéfices afférents aux éta— 
blissements stables situés sur leur territoire 
respectif. 

6. Lorsgue les bénéfices comprennent .des 
éléments de revenu traités séparément dans 
d’autres articles de la présente Convention, 
les dispositions de ces articles ne sont pas 
affeotées par les dispositions du présent ar- 
ticle. 

Article 8 
Navigation 77mrz'tz'me, fluviale et azérienne 

1. Les bénéfices provenant de l’exploita- 
tion, en ‘trafic international, de navires ou 
d’aéronefs ne sont imposables que dans 
'l’Etat contractant qt 1e siége de 121 direction 
effective de l’en-treprise est situé. 

2. .Si 16; siége de 121 direction effective 
d’une entreprise de navigation maritime ou 
fluviale est 2‘1 bond d’un navire, ce‘siége sera 
réputé situé dans I’Etat contractant 0121 se 
trouve 1e port d’attac‘he de ce navire ou, 2‘1 

défaut dé pornt d’attache, dans I’Etat con- 
tractant dont l’exploitant du néwire est un 
résident. 

3. Les dispositions des paragraphes 1 et 2 
s’appliquent aussi aux bénéfices provenant 
de la participation 2‘1 un groupe, a une ex- 
ploitation en commun ou 2‘1 un organisme 
international d’exploitatiou. ' 
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Article 9 
Entreprz'm associées 

\ Lorsque: 
a) Une entreprise d’un Etat contractant par- 
ticipe directement ou indirectement a la di- 
rection, au contréle ou au capital d’une 
entreprise de l’autre Etat contractant, ou 
que 
b) Les mémes personnes participent direc- 
tement ou indirectement ,5. 121 direction, au 
contréle on an capital d’une entreprise d’un 
Etat contractant et d’une entreprise de 
l‘autre Etat contractant,

' 

et que, dams Tan et l’autre cas, les deux 
entreprises sont, dams leurs relations com- 
merciales ou financiéres, liées Par des con- 
ditions ‘acceptées ou imposées, qui différent 
de celles qui seraient conclues entre des en- 
treprises indépendantes, les bénéfices qui, 
sans ces conditions, auraient été obtenus par 
l’une des entreprises mais n’ont pu l’é‘tre en 
fait 2‘1 cause de ces conditions, peuvent étre 
inclus dans les bénéfices de cette entreprise 
et imposés en, conséquence. 

Article 10 
Dividende: 

1. Les dividendes Payés par une société 
qui est un résident d’un Etat contractant 2‘1 

un résident de l’autre Etat contractant sont 
imposables dans cet autre Etat.

I 

2. Toutefois, ces dividendes peuvent étre 
imposés dans l’Etat contractant dont Ia so- 
ciété qui paie les dividendes est un rési- 
dent, ‘et seIon 1a législation de cet Etat, 
mais I’impét ainsi établi ne peut excéder: 
a) 5 p. 1100 du montant brut des dividen- 
des si la bénéficiaire est une sociét'é qui dis- 
pose directement d’Tau moins 25 p. 100' du 
capital de la société qui paie les‘dividendes; 
b) 15 p. 100 du montant brut des dividen- 
des dans ‘tous les autres cats. 

5. Le tezme «dividendes» employé dans le 
présent article désigne les revenus prove- 
nant d’actions, actions on bons de j‘ouissan- 
ce, parts de mine, parts de fondateut ou 
autres Parts bénéficiaires é l’exception des 
créances, ainsi que les revenus d’autres 

par-ts sociales assimilés aux revenus d’ac— 

tions par la législation fiscale de l’Etat con- 
tractant dont la société distributrice est un 
résident. 

4. Les dispositions des paragraphes 1 et 2 
me s’appliquent pas lorsque 1e bénéficiaire 
des dividendes, résident de l’un des Etats, 
a, dans l’autre Etat dont la société qui paie 
les dividendes est un résident, un établisse- 
ment stable auquel se rattache effective~ 

ment la participation génératrice des divi- 
dendes. Dans ce cas, les dispositions de 
Particle 7 sont applicables. 

5. Due Personne qui est un résident de 
Yougoslavie et qui regoit des dividendes 
distribués Par une société résident de Fran~ 
ce, peut demander 1e remboursement du 
précompte afférent é ces dividendes acquit- 
té, 1e cas échéant, par la société distribu- 
trice, sous réserve de la déduction de l’im— 
pét Prévu au paragraphe 2 ci-dessus. 

6. Lorsqu’une société résidente de Yougo- 
slavie dispose en France d’un établissement 
stable, elle peut y étre assujehtie A la retenue 
:3. 1a source dans les conditions prévues par 
la législation interne frangaise. 

Article 11 
I ntérét: 

1. Les intéréts provenant d’un Etat coh- 
tractant et payés 51 um résidenet de l’autre 
Etat contractan’c ne sont imposables que 
dans cet autre Etat. 

2. Le terme «intéréts» employé dans le 

présent article désigne les revenus des fonds 
publics, des obligations d’emprunts, assortis 
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ou non de garanties hypothécaires ou d’une 
clause de participation aux bénéfices, des 
dépéts et des créances de toute nature, ainsi 
que tous autres produits assimilés aux re- 
vénus de sommes prétées par la législation 
fiscale de l’Etat d’ofi proviennent les re- 
venus. 

5. Les dispositions du paragraphe 1 me 
s’appliquent pas Iorsque le bénéficiaire des 
intéréts, résident d’un Etat contractant, a, 

dans 1"autre Etat contractant d’ofi provien- 
nent les invtéréts, un établissernent stable au- 
quel se rat-tache effectivement 1a créance 
génératrice des intéréts. Dans ce cas, les 
dispositions de l’article 7 sont applicables. 

4. Les intéréts sont Considérés comme pro- 
venant d’un Etat con-tractant lorsque le dé-~ 
biteur est cet Etat lui-méme, une subdivi- 
sion politique, une collectivité locale ou un 
résiden-t de cet Etat. Toutefois, lorsque le 
débiteur des intéréts, qu’il soit on non rési- 
dent d’un Etat contractant, a dans un Etat 
con-tractant un établissement stable pour le— 
quel l’emprunt générateur des inrtéréts a été 
copttacté et qui supporte la' charge de ces 
intéréts, lesdits intéréfs sonlt réputés pro~ 
venir de l’Etat contractan‘t oil l’établisse- 
men-t stable est situé. 

5. Si, par suite de relations spéciales exis- 
tant entre le débiteur et le créancier en que 
l’un et l’autre entretiennent avec des tierces 
personnes, 1e montant des intéréts payés, 
compte tenu de la créance pour laquelle ils 
sont versés, excéde celui dont seraient con- 
venus le débiteur et le créancier en l’ab- 
sence' dé pareill'es relations, les dispositions 
du Présent article ne s’aPpliquent qu’z‘t ce 
demier mom-tam. En ce cas, 1a Par-tie excé- 
dentaire des paiements reste imposable con- 
formément a la législation de chaque Etat 
contractan-t et compte tenu des auvtres dis— 
positions de la présente Convention. 

TEXT 

Article 12 
Redevamex 

1. Les redevances Provenant d’up- Etat 
contractant et payées 2‘1 un résident de l'au— 
tre Etat contractan-t ne sont imposables que 
dans cet autre Eta-t. 

2. Le terme «redeva’nces» employé dans le 
p'résent article désigne les rémunérations de 
toute nature payées pour I’Lisage ou la con- 
cession de l’usage d’un droit d’auteur sur 
une oeuvre lit-téraire, artistique ou scientifi- 
que, y compris les films cinématographi- 
ques, et les films et bandes magnétiques de 
télévision ou de radiodiffusion, d’un bre- 
vet, d’une marque de fabrique ou de com- 
merce, d’un d‘essin ou d’un modéle, d’uh 
plan, d’une for-mule ou d’un procédé secret, 
ainsi que pour l’usage ou la concession de 
l’usage d’un équipement industriel, com- 
mercial ou scientifique et pour des informa- 
tions ayant trait é une expérience acquise 
dans le domainejndustriel, commercial ou 
scientifique. 

5. Les dispositions du paragraphs; 1 ne 
s’appliquent pas lorsque 1e bénéficiaire des 
redevances, résident d’un Etat con-tractant, 
exerc‘e dans l’autre Etat contractant d’ofi 
proviennent les redevances, soit une activité‘ 
industrielle, commerciale ou artisanale par 
l’intermédiaire d’un établi'ssement stable, 
soi-t une profession libérale au moyen dime 
base fike et que l'e droilt on labien généra- 
teur des redevances s’y ratta’che effective- 
ment. Dans cette hypothése, les dispositions 
de l’article 7 on de Particle 14 sent, suivant 
les cas, applicables. 

4. Si, par suite de relations spéciales exis- 
tant eritre 1e débilteur et le créancie: ou que 
l’un et l’autre entretiennent évec des tierces 
personnes, 1e montant des redevances 
payées, compte tenu de la ptestation pour 
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'laquelle dies sent versées, excéde celui don-t 
-Seraient convenus le débiteur et le créancier 
en liabsence de‘ :pareilles relations, les dis- 
positions du présen-t article ne s’appliquent 
qu’é 'ce dernier montant. En Ce cas, 1a partie 
excéden’caire des ‘paiements restelimposable 
conformément 51 1a législation de Chaque 
Eta-t contr‘actan'lt e1; compte tenu' des autres 
udiSPOSitiOi’lS de la‘présente Convention. 

Article 13 
Gaim en capital 

1. les. gains provenant de l’aliéna’tion -des 
biensv immobiliers, ‘tel‘s qu’ils sent définis 
‘au paragraph? '2 de l’artiéle 6, qu de I’alié- 
nation de parts ou de ei-ts analogues dans 
un‘e'société don-t l’actif est composé princi~ 
palement de biens limmobiliérs, sont impo- 
sablkes, dafig l’Etat contractant 01‘1 ces biens 
iznmobili'ers .son‘t situés. 

2. Les gains provenant d‘e l’aliénatio‘n de 
bians mobiliers faisant pattie de 'l’actif d’un 
établissement stable qu’ilne entreprise d’un 
E-tat contrggtaut a dans l’autre Etat contrac- 
tant, 011 de bi'ens mobiliers consti-tutifs 
d’une-base fiixg dont disposé un résident 
d’un Em» contractant dans l’autre Etat con- 
tractant pour lTexercice' d’une profession in- 
vdépendante, y’ compris ‘de tels gains prove: 
nan-t de I’a‘liénation globale de cet établisse- 
ment' stable (seul 'ou avec l’ensqmble de 
Lientrepri'se). -ou_ de cette base fixe, sont im- 
posablcs d‘ans Cef autre Etat. 

3.‘ Iés gains prdvenant dc l’aliéna’cion de 
na‘vires ou d’aéronefs exploités en trafic in- 
ternational et de biens mobiliers ‘affecté‘s é. 

'I’EXPIOiEatioh desdits navires ou aéronefs ne 
sonf imposhbl‘es que dams l’Etat ‘contractant 
0'1‘1 1e siége de la direction, effective‘de l’en- 
trgpxise es-t_sirtué. ‘ 

Article 14 
ProfeJJz'o'm indépefldimter ‘ 

1. Les, revenus qu’un résidefit d’un Etat - 

coniractant retire d’activités indépendaptes 
11¢ 50nd: imposables qu'e dansr cet Etat ’21 

moi-r15 que lesdites activités n’aient été exer— 
cées dams l’autre Etat contractant. Les reve- 
nus provenant d’activi-t'és, indépenda’ntes 
exercées dans l’autre Etat contractant’sont 
imposables dans cet autre E-tat. 

2. 'Nonobs’tant les disposifions du para- 
graph: 1, les :evenus qu’un ré‘s'i'd‘ent d’un 
'Eta-t contractant retire d’aot‘ivifés indépen- 
dantes! exercées dans l’autre Etat contractanrt 
nesont pas‘ imposables dans cet autre Etat: 
a) Si is bénéficiaire séjoume dans l’autre 
Etat_ contractant pendant une période ou 
des pér‘iodes n’eXcédanvtpas ~au rtotal 183‘ 
jours au cOurs de l’année fiscale. Cdnsidérée,‘ 

'et 
b) Sii 1e_ bénéficiaire ne dispose pas d’une 
base fixe dans l’autre' E-tat pendant une ‘pé- 
riode ou des périodes excédant au total 183, 
jours .au cours de ladite annég

_ 

3. L’ex'préssioh «activités indépendantes» 
désigne toutes les activités .—— a‘utres queles 
activiutés corn-fnerciales, industrielles ou agri- 
coles —— exercées pour son prOpre campte,‘ 
vd’une maniére =indépendante, par une per- 
sonne qui‘ reggit les profits on supporte les 
pertes provenant de ces actiV-ités. 

Article 15 
Profemz‘om dépgnddmes, 

1. Sous réserve des dispositions des‘arti- 
cles 16,- 18 et 19-, les-sa1aires,.traitements et 
autres rémunérations similaires qu’un rési- 
dent d’un Etat contractant Iegoit au fritpe 
d’un emploi salarié' ne 'son-t imposables que _ 

dams cet‘Etat, 2‘1 moins que l’emploi ne soit 
exercé dans l’autre Etat contraétan¢.,Si1’em- 

F8 
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ploi y est exercé, les rémunérations regues a 
ce titre sont imposables dans cet autre Etat. 
2. Nonobs-tant Vles digposi-tions du Para- 
graphe 1, les rémunérations qu’un résident 
d’un Etat contractant regoit au titre d’un 
emploi salarié exercé dans l’autre Etat con- 
tractant ne sont i-mposables que dans le pre- 
mier E-tat si:

' 

9.) Le bénéficiaire séjourne dans l’autre 
Eta-t pendant une période ou de_s périodes 
11’excédant pas au total 183 jours au cours 
de l’année fisc‘ale considérée; ‘ 

b) Les rémunérations sont payées par un 
employeur on em nom d’un employeur qui 
n’ést pas résidemt de l’autre Etat; at 
c) La charge des rémunérations n’est pas 
supportée par un établissemen-t stable ou 
une base fixe que l’employeur a dans l’autre 
Etat. 

5. Nonobstant les dispositions précédentes 
du présent article, les rémunérations au t-i- 

tre d’un ‘emploi salatié éxercé :31 ‘bord d’un 
navire ou d’un aéronef en trafic internatio- 
nal sont imposables dams I’E-tat contractant 
01‘1 1e siége de la direction effective de l’en— 
treprise est situé. 

Article 16 
'Tcmtz'e‘mex' 

1. Les .tantiémes, jetons de Présence et 
autres rétribufions similaires qu’un résident 
de Yougoslavie regoi-t en 53 qualité de mem- 
bre du conseil d’administration, du d-irec-l 
toire ou du .conseil de surveillance d’une 
société qui est résidente de France sont im- 
posables dans cet Etat. 

2. Les rémunérations similaires qu’un ré- 
sident' de France regoit pour l’exercice de 
fonctions analogues 2‘1 celles qui sont défi- 
nies au paragraphe 1 ci-dessus d’une entre- 
pri-se qui est résidente de Yougoslavie son-t 
imposables clans cet Etat. 

TEXT 

Artiale 17 
Artiste: et Jpartz’fx 

Nonobstant les dispositions des articles 14 
et 15 les revenus que les professionnels du 
spectacle, tels les artistes de théfitre, de ci- 
néma, de la radio on de la télévision et les 
musicians, ainsi que les sportifs retitent de

_ 

'leurs actixi-ités personnelles en cette qualité 
sont imposables dans I’Etat contrgctant 01‘1 

ces aotivités sont exercées. 

Article V 18 
Pemz'om 

Sous réserve des dispositions de Particle 19, 
les pensions et autres rémunérations simi~ 
laires, versées 2‘1 un résident d’un Etat con- 
tractant au titre d_’un emploi .antérieur, ne 
sont imposables que dans cet Etat. 

Article 19 
Fonctz'om publiquex 

Les rémunérations, y compris les pensions, 
versées par un Etat contractant ou l’une de 
ses subdivisions poliltiques ou collectivités 
locales, ou un établissement public de cet 
Etat, soit directemenrt, soit Par prélévement 
sur des fonds qu’ils onf constitués, :‘1 une 
personne physique au titre de services ren- 
dus 2‘1 cet E-tat ou é cet-te subdivision» ou col- 
lectivité, 011 A cet établissement Public, dams 
l’exercice de fonot-ions de carac-tére public, 
sont imposables dans cet Etat, 

Article 20 
Profeueur: 

Un résident d’un Etat contractant quj sé- 

journe dans l’au-tre Etat con-tgactant princi- 
Palement dans le but d’enseign'er ou de se 
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livrer 2‘1 des traVaux de recherche, ou dans 
l’un et l’autre de ces buts, est exonéré d’irn- 
pét dans ce dernier Etat contractant, pen- 
dant une période n’excédant pas deux an- 
nées a compter de la da-te de son arrivée 
dans ledit Etat, é. raison de ses revenus qui 
proviennent de services personnels rendus 
aux fins d’enseignemen-t on de recherche. 
Cette disposition n’est pas applicable aux 
revenus Provenant de travaux d’enseigne- 
ment at de recherche si ces travaux ne sont 
pas entrepris dans l’intérét public mais 
Principalemen-t en we de la réalisation d’un 
avan-tage particulier bénéficiant 2‘1 une 011 
2‘1 des personnes déterminées. 

Article 21 
Etudiant: at :tagz‘az're: 

1. Les sommes qu’un étudiant ou un sta- 
gia-ire qui est un résident d’un Eta’c con- 
tractant et qui séjoume dans I’autre Etat 
contractan-t, 2‘1 seule fin d’y poursuivre ses 
études on 521 formation, regoit pour couvrir 
ses frais d’entretien, d’études ou de forma- 
tion ne sont pas imposables dans cat autre 
E-tat. 

2. 11 en‘ est de méme de la rémunéra’cion 
qu’un tel étudiant ou stagiaire regoit au titre 
d’un emploi exercé dams l’Etat contractant 
01‘1 i1 poursuit ses études ou sa formation 5. 

la condition que cebte rémunération soit 
strictement nécessaire A son entretien. 

Article 22 

Les éléments du revenu d’un résident d’un 
Etat contractan't qui ne sonrt pas expressé- 
ment mentionnés dans les articles précé- 
dents-dc la présente Convention as sont im- 
posables que dans cet Etat. 

F10 

CHAPITRE IV 

Article 23 

Dixpwz'tiom pour e’lz'mz'ner 1e: double: 
impoyitz'om 

La double imposition est évitée de la fagon 
suivante: 

A. — En France: 
a) Les revenus autres que ceux visés £1 l’ali- 

néa b) ci-dessous sont exonérés des impéts 
frangais visés 5. Particle 2, paragraphe 3 a), 
lorsque ces revenus vsont imposables en 
Yougoslavie en vertu de la présente Con- 
vention; 
b) En ce qui concerne les revenus visés aux 
articles 10, 16 et 17 qui ont supporté l’im- 
pat yougoslave conformément aux disposi- 
tions de ces atticles, la France accorde aux 
personnes qui sont résiden-tes de France et 
qui pergoivent de tels revenus un crédit 
d’impét d’un mom-taut égal ‘5. l’impét you- 
goslave. 
Ce crédit .d’impét, qui ne peut excéder 1e 
montan-t de l’impét pergu en France sur les 
revenus en cause, s’impute sur les impéts 
visés 2‘1 l’article 2, paragraphe 3 a), dans 
les bases desquels lesdi=ts revenus sentin— 
clus. 

c) Nonobstant les dispositions des alinéas 
a) ct b), l’impét frangais peut étre calculé 
sur le revenu imposable en France en vertu 
de la présente Convention au ‘taux corres- 
pondant au montant global du revenu im— 
Posable conformément 5. 1a législwtion fran- 
gai‘se. 

B. — En Yougoslavie: 
a) Les revenus sont exonérés ‘des impéts 
yougoslaves visés 2‘1 l’article 2, Paragraphe 3 
b), lorsque ces revenus sont imposables en 
France en vertu de la présente Convention. 
1)) Nonobstant Ies dispositions de l’alinéa 
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a), l’impét yougoslave peut étre calculé sur 
le revenu global imposable en YougOslavie 
en vertu de la présente Convention au taux 
correspondant au mom/cant global du revenu 
imposable conformément 2‘1 13. législat-ion 

yougoslave. 

CHAPITRE V 
DISPOSITIONS SPECIALES 

An‘icle 24 
N on-dz’xm’mz'nation 

1. Les nationaux d’un Etat contractant, 
qu’ils soient on non des résidents de l’un‘ 
des Etat-s contractants, ne sont soumis dans 
l’auutre Etat contractan‘t 2‘1 'aucune imposition 
ou obligation y relative, qui est autre ou 
plus lourde que celle 2‘1 laquefle sont ou 
poun'ont étre assujettis les nationaux de cet 
autre Etat se trouvant dans la méme situa— 
tion.

’ 

En particulier, les nationaux de l’un des 
deux Etats contractan-ts qui son-t imposables 
sur Ie territoire'de l’autre Etat bénéficient, 
dans les mémes conditions que les natio— 
naux de ce dernier‘ Etat, des exemptions, 
ababtements 2‘1 la base, déductions et réduc- 
tions d’impéts ou taxes quelconques accor- 

' 

dés pour charge de famille. 
2. Le ‘terrne «nationaux» désigne: 
a) Toutes les personnes physiques qui Pos- 
sédent 1a nationalité ‘de l’un des deux Etats; 
b) ‘Toutes les personnes morales, sociétés 
de Personnes et associations co-ns-ti'tuées 

conformément a la législation en vigueur 
dans l’un des deux Etats. 
3. Les apatrides qui sont .résidents d’un 
des Etats contractants ne sont soumis, dans 
l’un et I’autre de ces Eta-ts, 2‘1 aucune impo- 
sition an obligation y relative qui est autre 
ou Plus lourde que celle a‘. laquelle sent on 
pourront étre assujettis les nationaux de 
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l’Etat' concerné se ~trouvant dans la méme 
situation. 

4. L7imposition d’un établissement stable 
qu’une entreprisic de l’un des ‘Etats a dans 
l’autre Etat n’est pas établie dams cet autre 
Etat d’une fagon mains-favorable que I’im— 
position des entreprises de cet autre Etat 
qui exercent 1a méme activité. 
5. Les entreprises de l’un des Etats, dont 
1e capital est en tout an en pantie, directe- 
men-t ou indirectement, détenu ou vcor’rtrélé 
par un ou plusieurs .résidents de l'autre 

Etat, ne sont soumis'es dans le premier Etat 
£1 aucune imposition ou obligation y relati- 
ve, qui est autre ou plus lourde que celle £1 

laquelle sent 011 pourront étre assujetties l'es 
auties entreprises de méme nature de ce 
premier Etat. 
6. Le ‘ter-me «imposition» désigne dans le 
présent article les impéts de -toute_nature ou 
dénornination. 

7. Les dispositions de la présente Conven- 
tion ne limitent pas les avantages accordés 
aux résidents selon la législation de chacun 
des deux Etats ou sur la base' d’accords in- 
ternationaux. 

Article 25 
Pmce’dure amiable 

1. Lorsqu’un résiden-t d’un Etat contrac- 
tant estime que les mesures prises Par un 
Etat contractant ou par chacun des deux 
Etats entrai-nent ou en-tra’i'neronrt pour lui 
une imPOSition non conforme 5; 1a présente 
Convention, i1 peat, ind‘épendamment des 
recours prévus par la législation natiOnale 
de ces Etats, soumettre son Cas '21 l’autor-ité 

compétente de l’Etat contractant dont il‘ est 
résident. 

2. Cette autorité compétente s’effotce‘ra, si’ 

la réclamation lui parai-t fondée- et si elle 
n’est pas elle-méme en mesure d’apporter 
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une solution satisfaisantg de régler 1a ques- 
tion par voie d’accord amiable avec l’auto- 
rité compéten'te de l’autre Etat contgactaut, 
en vue d’éviter une imposition non confor- 
me 5. la' Convention. 
3. Les aurto'rités compétentes‘ des Etats con- 
tractants s’efforcent, par voie d’accord ami; 
able, de résoudre les difficultés auxquelles 
p'eut don-net lieu l’application de la Con- 
vention. Elles peuvent aussi se concerter en 
vue d’éviter la double imposition dans les 
cas non prévus par la Convention. 
4. Les autorités compétentes des Etats con— 
tractants peuvent communiquer directement 
entre elles en vue de parvenir a un accord 
comme il est i-ndiqué aux paragraphes Pré- 
céden’cs. ‘Si des échanges de vues oraux sem- 
blent devoir faciliter cet accord, ces échan- 
ges‘ de vues peuvent avoir lieu au sein d’une 
commission composée de représentants des‘ 
autorités compétentes des E-tats contractants. 
5. Les autorités compétentes des Etats con- 
tractants déterminent legmodalités d’appli- 
cation de la présente Convention. 

V 

Article 26 
Ecbange d9 remez'gnement; 

1. Les au‘to‘ri‘tés compétentes des Etats con- 
tractants échangeront les renseignements 
nécessaires pour appliquer les dispositions 
de la Présente Convention et celles des lois 
internes des Etats convtrac‘tants relatives aux 
impéts visés par la Convention dans la me- 
sure 01‘1 l’imposition qu’elles prévoien’c est 
conforme 5, 1a Convention. Tout renseigne- 
ment ainsi échangé sera tenu secret et ne 
pourra étre communiqué qu’aux personnes 
ou autorités chargées de l’établissement ou 
dumecouvrement des impéts visés par 'la 

’ 

présente Convention. ' 

2. Les‘ dispositions du paragraphs 1 me 
peuvent en 21q cas étrein‘terprétées com- 
F12‘ ‘ 

me imposant 2‘: Fun des Etats contractanlts 
l’obligation: ’

- 

a) De prendre des dispositions administra- 
tives dérogeant 2‘). set propre législation ou 2‘1 

sa pratique administrative on i 'celle de 
I’autre Eta-t contractan't; 
.b) De fournir d€s renseignements qui ne 
pourraient étre obtenus sur la base de sa 
propre législation ou dans le cadre de sa 
pratique administrative normale ou de cel- 
les de l’autre Etat contractan-t; 
c) De 'tra-nsmettfe dés renseignemen-ts qui 
révéleraient un secret commercial, industri— 
el, professionnel ou un procédé commercial 
ou des renseignements dont la communica~ 
tion serait contraire A l’ordre public. 

Article 27 
Fonctz'mmaz're: diplomatiquex et conmlaz're; 

-1. Les dispositions de la présente Conven- 
tion ne porten-t pas attein-te aux priviléges 
fiscaux dont bénéficient les fonctiOnnaires 
diplomatiques ou consulaires en vertu soit 
des régles générales du droit des gens, soit 
des disposition-s d’accords particuliers. 

2. Dans la mesure oil, en raison des privi- 
léges rfiscaux don’t bénéficien-t les fonction- 
naires diplomatiques 011 con‘sulaires, en ver- 
-tu des régles générales du droit des gens ou 
aux termes dES dispositions d’accords inter- 
nationaux particuliers, 1e revenu ou 121 for- 
tune ne sont pas imposables dans l’Etat 
accréditaire, 1e droit d’imposition est réser- 
vé é. l’Etat accréditanvt.‘ 

3. Aux fins de la présente Convention, les 
membres d’une mission dipldmatique ou 
consulaire d’un 'Etat conrtractant a‘ccréditée 
dans l’autre Etat contractant ou dans un 
Etavt tiers qui sent ressortissants de l’Eta-t 

accréditant, sont réputé's étre résidents ’de 
I’Etat accréditant s’ils y sont soumis aux 
mérnes obligations, en matiére d’impéts sur 
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1e revenu et sur la fortune, que les résidents 
dudit Etat. 

” 

4. La Convention ne‘ s’applique pas aux 
organisations internationales, a leurs orga- 
nes et fonctionnaires, ni aux personnes qui, 
membres de missions diplomatiques ou con- 
sulaires d’Etats tiers, sont présentes dans un 
E-tat contractant et ne son-t pas considérées 
comme résiden-tes de l’un ou l’autre Eta-t 

contracta-nt au regard des impéts sur le re- 
venu et sur la. fortune. 

Article 28 
Extension tem'torz'ale 

1. La présente Convention peut étre éten- 
due, telle quelle ou avec les modifications 
nécessaires aux Territoires d’Outre-Mer de 
la République frangaise qui Pergoivent des 
impéts de caractére analogue A ceux aux- 
quels s’applique 1a Convention. Une telle 
extension Prend effet a partir de la date, 
avec les modifications et dans .les condi- 
tions, y compris les conditions relatives 5 
1a cessation d’applicatiOn, qui sont bfixées 
d’un commun accord entre les Etats con- 
vtractants par échange de notes diplomati- 
ques o'u selon toute autre Procédure confor- 
me 2‘1 Ieurs dispositions constitutionnelles. 

2. A moins que les deux Etats contractants 
n’en soient convenus ‘autrement, lorsque la 
Convention sera dénoncée par l’un d’eux 
en vertu de l’article 30, elle cessera de s’ap- 
pliquer, dans les conditions prévues 'é cet 
article, a tout territoire auquel elle a été 
étendue conformément au préSent article. 

Article 29 
Entre’e w viguem' 

1. Chacun des Etats contractants notifiera 
5. l’autre l’accomplissement des procédures 
requises par 59. législation pour la mise en 
vigueur de la présente Convention. Celle—ci 
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entrera en vigueur 1e premier jvour du mois 
suivarrt celui au cours duquel a eu lieu la 
demiére de ces notifications. 

Z. 865 dispositions s’appliqueront pour la 
premiére fois: 

' 

A

‘ 

i) en ce qui concerne, d’une Part les im- 
péts pergus par voie de retenue 5. 19. 

source sur les dividendes, d’autre part 
les paiements prévus A l’article 10, pa- 
ragraphe 5, aux produits mis en paié» 
ment 2‘1 cornpter du 1er janvier de 'l’an— 
née de l’entrée en vigueur; 

ii) en ce qui concerne les autres impéts sur 
le revenu, a l’année d’imposition- au 
cours de laquelle la Convention est en- 
trée en vigueur.

' 

CHAPITRE VI
‘ 

DISPOSITIONS FINALES 

Aflz‘cle 30 
Dénomiation' 

La présente Convention restera en vigueur 
aussi longtemps qu’elle n’aura pas été dé- 
noncée par l’un des Etats contractan’cs. 
Toutefois, chaque Etat pourra, mOyennant 
un préavis de six mois notifié par 1?. voie 
diplomatique, la dénoncer pour la fin d’une 
an‘née civile, é. partir de la cinquiéme année 
é compter de la date de son entrée en vi- 
gueur. 
Dans ce cas, la Convention s’appliquera 
pour la derniére fois: 
3.) En ce qui concerneules impéts Fergus 
par voie de retenue :1 la source sur les divi- 
dendes, aux produits dont la mise en Paie- 
men-t interviendra avan/c l’expiration de 
I’année civile pour la fin de laquelle la dé- 
nonciation aura été vnotifiée; 
b) En ce qui concerne les autres impéts sur 
le revenu, pour l’imposition des revenus af- 
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férents é l’année civile pour la fin de la- 
quelle 1a dénénciation aura été notifiée ou 
aux exercices 9105 au cours de ladite année. 

En foi defluoi, les soussignés, dfiment au-. 
torisés 2‘1 cet effet par leurs Gouvernements 
respectifs, on-t signé 1a présente Convenq 
tion. 

Fait a Paris, le 28 mars 1974, en double 
exemplaire, en lmgues frangaise et setbo- 

create, les deux tex-tes faisant "égalemen-t 
foi., 

Pour 1e Gouvernement de la République 
frangaise: 

VALERY GISCARD D’ESTAING. 

Pour le Gouvemement de la République 
socialiste fédérative de Yougoslav—ie: 
JANKO SMOLE. 

PROTOCOLE
1 

Au moment de procéder 51 la signature de 
la Convention tendan-t 2‘1 éviter les doubles 
impositions en matiére d’impéts sur les re- 
venus entre le Gouvemement de la Répu- 

' blique frangaise et le Gouvernement de la 
République socialiste fédérative de Yougo- 
slavie, les soussignés sont convenus des d-is- 
positions suivantes qui font partie intégran— 
te de la Convention: 

1. —— Pour l’application de l’article 8 sont 
assimilés é des ‘bénéfices provenanlt de l’ex- 
ploita-tion de navires ou d’aéronefs en trafic 
international les bénéfices provenant des 
activités accessoir'es énumérées d-aprés: 
—— location de nav-ires ou aéronefs entiére- 

meat armés et équipés; — vente de billets de passage pour une 
autre entreprise. 

2. —— Les dispositiohs de l’article 24'ne doi- 
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vent pas étre considérées comme interdisan’c 
2?: 1a Yougoslavie d’appliquer aux nationaux 
frangais retirant des revenus de sources si- 
tuées dans cet Etat sans en étre des rési- 

dents, le régime fiscal applicable, selon 1a 
législation yougoslave, aux contribuables 
non résidents pourvu qu’il ne résulte pas de 
cette application une imposition plus Iout- 
de que celle qui aurait frappé les mémes 
revenus s’ils avaien-t été Fergus Par des na- 
tionaux yougoslaves. 

Fait 51 Paris, 1e 28 mars 1974. 

Pour 1e Gouvemement de la République 
frangaise: 

VALERY GISCARD D’ESTAING. 
Pour 1e Gouvernement de la République 
socialiste fédérative de Yougoslavie: 
JANKO SMOLE. 
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