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The INTERNATIONAL BUREAU OF
F1scAL DoCUMENTATION was found-
ed 1n 1939. For reasons of organizing
character this Bureau is established
as a separate foundation according
to Netherlands law. The Bureau is
a sclentific, independent, non-profit
making, non-political foundation of
which the purpose is defined in the
articles as follows:

(avi. 2) The Object of the Internatio-

nal Bureau of Fiscal Documentation

is the foundation and maintenance
of an intermational documentation
bureau, in order to supply inform-
ation on fiscal legislation and the
application of fiscal law, and to
stimulate the study of fiscal science.

(ar?. 3) The International Bureau of

Fiscal Documentation shall endeav-

our to realise this object by:

a. founding a library on {fiscal
legislation, books, periodicals and
other publications;

b. supplying information;

c. giving any one the opportunity
to study all material available in
1ts library;

d. issuing a periodical;
e. any other appropriate measures.
In close co-operation with the I.F.A.
and with the aid of experted co-
operators in a great number of
countries, the Bureau tries to collect
all possible data in the sphere of
national and-international fiscal law.
In this way the Bureau will be able
to supply detailed information con-
cerning special subjects (no advice is
given) for which a fee is due; which
1s necessary for the maintenance and
extension of the Bureau.

On general subjects the Bureau

brings out publications of docu-

mentary character in the Series:

-, Publications of the Intemational

Bureau of Fiscal Documentation.’”’

II

Le BUREAU INTERNATIONAL DE Do-
CUMENTATION FISCALE fut fondé en
1939. Pour des raisons de caractére
organisatoire, ce Bureau est établi
comme une fondation separée confor-
meément au droit civil néerlandais.

Le Bur€au est une institution scien-

tifique, indépendante, sans but lu-

cratif et sans objet politique, dont
le but est défini dans les statuts
comme suit; ,,

(art. 2) le but du Bureau Internatio-

nal de Documentation Fiscale est

d’établir et de maintenir un bureau
international de documentation ten-
dant a fournir des informations con-
cernant la législation fiscale et-1'ap-
plication du droit fiscal, ainsi qu’a
stimuler I'étude de la science fiscale.

(art. 3) C’est par les moyens suivants

que le Bureau se propose d’atteindre

ce but:

a) en etablissant une bibliothéque
contenant un grand nombre d’ou-
vrages, revues et d’autres publi-
cations dans le domaine fiscal;

b) en fournissant des informations;

C) en procurant a tous ceux qui s’y
interessent 1’occasion de consulter
les ouvrages qui se trouvent dans
la bibliothéque;

d) en publiant un périodique;

e) en recourant a tous les autres
moyens dont on peut disposer.
Le Bureau veut, par une coopération
avec I'IFA et-avec I'aide d’experts
d’un grand nombre de pays, rassem-
bler toutes les données possibles
dans le domaine du droit {fiscal
national et international. De cette
fagon, le Bureau est 3 méme de
fournir des renseignements détaillés
concernant des problémes spéciaux
mais sans donner d’avis. Pour ces
renseignements on demande des
honoraires nécessaires pour le main-
tien et ’extension du Bureau. Sur
des sujets généraux, le Bureau publie
des études de caractére documentaire
dans la série: Publications du Bureau
International de Documentation Fis-

cale.
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The I.F.A. was founded on the 12th L’IFA fut fondée le 12 fevrier 1938
of February 1938 by tax experts of par un nombre d’experts en matiere
a number of countries. Purpose and {fiscale de divers pays: Le but et
working-method are defined as fol- I'organisation sont définis. dans les
lows in the Articles: Statuts comme-suit:

(art. 2) the object of the Association  (ar’. 2) le but de 1’Association est
is the study of intermational and 1'étude du droit financier et fiscal
comparative public finance and international et compare notamment
fiscal law, especially international du droit fiscal international et com-
and comparative law of taxation, pare, ainsi que les problémes finan-
together with the financial and  ciers et économiques y adhérents.
economic problems connected there- (avf. 3) 1’Association se, propose de

with. réaliser ce but en

(avi. 3) The Association shall endea- (a) organisant des Congres;
vour to realise this object by: (b) publiant un périodique;

a) organizing Congresses; (c) éta.bhssant une ou plusieurs
b) issuing a periodical; bibliothéques ainsi qu’un bureau

c) founding one or more libraries de documentation;

and a documentation bureau; (d) par toutes mesures légales.
d) any other appropriate measures.
#*#
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. I
INDIA’S FISCAL RELATIONS WITH PAKISTAN
by
R. K. Darar, B. Com., F.S.AA,, F.C. A. &

Dr. R. C. CooreRr, M. Com., Ph. D. (Econ.)
- A.S.A.A. (Hons.), A.CA.

The growth of the new Dominion of Pakistan on 15-8-1947
as a separate entity out of what was formerly an undivided India
raised problems of far-reaching importance in the fiscal sphere
for both Pakistan and India. These problems were by no means
easy to solve and yet it could be recorded to the credit of both
the nations that they were, and are being solved with relatively
great ease and speed. In this article,” we shall make an attempt
to deal with some of the more important problems which directly
affect the fiscal relations between Pakistan and India.

Double Taxation Relief 4 greement:

Within only four months of the Partition attempts were success-
ful 1n the negotiation of an Agreement for Avoidance of Double
‘Taxation of Income between India and Pakistan. This agreement
came into force simultaneously in both countries on a reciprocal
basis. It is a unique agreement in so far as it vitally differs from
previous Double Taxation Relief Agreements entered into by India
with certain other countries. This may partially be attributed to
the fact that the Indo-Pakistan fiscal problems were different in
several respects from what would be the case with other countries.

Scope of the Agreement:

The Double Income Tax Relief agreement between India and
Pakistan covers all taxes in both India and Pakistan which are
leviable under the Indian Income Tax Act, 1922, the Excess
Profits Tax Act, 1940 and the Business Profits Tax Act, 1947 as
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Doctrinal Part I Partie Doctvinale

adapted respectively by the two countries. Here it may be observed
that upon the partition of India in August 1947, the Government
of Pakistan decided to adapt the original fiscal statutes of India
under the Pakistan (Adaptation of Income Tax, Profits Tax and
Revenue Recovery Acts) Order 1947.

The agreement continues to remain in force until such time as
the basis of residence and the scope of-the changing provisions of
the relative statutes remain unaltered in both countries. It applies
to all tax assessments made .on or after the 15th of August, 1947
for the assessment year 1947-48 (or for the corresponding charge-
able accounting period). It will also cover all other assessments
made on or after 1st April, 1948 excepting certain Excess Profits
Tax assessments. Thus, pending assessments for assessment years
1046-47 and prior will also be covered by this Agreement.

Under Article III of the Agreement neither India nor Pakistan
can charge to tax any income of a person whose assessment in
respect of such income had already been completed before the
prescribed date by the Income Tax officer in the other country.
This is merely a transitional provision calculated to prevent double
taxation directly arising out of the partition, €.g. in case of a person
in Pakistan who prior to 15-8-1947 was already assessed in respect
of his income for the year ended 31-3-1947 under the Indian
Income Tax Act.

Agreed Abatements in each Country:

Subject to the above transitory provision in Article III of the
Agreement, each country has to make assessment in the ordinary
way under its own laws. However, there are certain categories of
income wherein both countries may be entitled to a share for
taxation purposes. These items are laid down in a special Schedule
to the Agreement. Examples of such heads of income are:

(x) Goods purchased in one country and sold in the other in the
same condition without any manufacturing process so as to change
the 1dentity of the goods.

(2) Goods, merchandise or commodities manufactured in one
country and sold by the manufacturer in the other without any
further process and without having selling establishment or regular
agency in such other country.

2




Dalal & Cooper — India’s fiscal velations with Pakistan

(3) Goods, merchandise or commodities manufactured in one
country and sold by the manufacturer in the other country through
a selling establishment or-a regular agency.

(4) Goods, etc. manufactured by the assessees partly in one
country and partly in another.

(5) Metal ores, minerals, mineral oils, and forest product ex-
tracted in one country and sold in the other without any further
manufacturing process and without any selling establishment or

a regular agency.
(6) Metal, ores, etc. sold in the other country through a branch

or selling establishment or regular agency.

(7) Dividends on shares of joint stock companies operating in
both countries.

In respect of these special cases mentioned in the separate
Schedule to the Agreement, where either country under the opera-
tion of its laws charges any income to tax in excess of the amount
calculated according to the percentage specified in the Schedule
it has to allow in that country an abatement aqual to the lower
amount of tax payable on such excess. For the purpose of such
abatement, the tax payable in each country on the excess mmcome
is such proportion of the tax payable in each country as the excess
bears to the total income of the assessee in that country. In order
to simplify the procedure for calculating the abatement, the
Schedule gives in detail the various sources of income or nature
of transaction from which income is derived and the percentages
of income which each country is entitled to charge to tax under

each such head.

Abatement for Income accruing outside India & Pakistan:

Where any income accruing or arising without the territories of
both India and Pakistan is chargeable to tax in both countries,
each country has to allow an abatement equal to one half of the
lower amount of tax payable in either country on such doubly
taxed income.

For the purpose of such abatement the tax payablein each country
on the doubly taxed income shall be such proportion of the tax
payable in each country as the doubly taxed income bears to the
total income of the assessee in each country.
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Relief in respect of Collection of Tax:

IT at the time of assessment in one country, the tax payable on
the total income in the other country is not known, the first country
will make a demand without allowing the abatement, but will
hold in abeyance for a period of one year (or such longer period as
may be allowed by the Income Tax Officer in his discretion) the
collection of a portion of the demand equal to the estimated
abatement. If the assessee produces a certificate of assessment in
the other country within the period of one year (or any longer
period allowed by the Income Tax Officer) the uncollected portion
of the demand will be adjusted against the abatement allowable
under this Agreement; if no such certificate is produced, the abate-
ment shall cease to be operative and the outstanding demand will
be collected forthwith.

This is a very important relief provided by the Double Income
Tax Relief Agreement. In the absence of this provision unne-
cessary inconvenience will arise to the assessee who will first have
to pay the entire tax demand and then wait for a long time to
get his abatement adjusted and tax refunded to him.

A Special Feature of the Agreement:

A unmique feature of this Double Income Tax Relief Agreement
is the understanding arrived at between the two countries that in
certain circumstances no adjustment of tax liability will be made
between the two countries, the tax being wholly recovered by one
country and none by the other. Ordinarily, under the Income Tax
law of each country, there will be a number of sources of income
or transactions from which income is derived which could be sub-
jected to tax in both countries. The normal method of giving
double Income Tax Relief in such cases is for each country to allow
an abatement equal to the lower of the two tax imposts. The present
agreement marks a departure from this practice in so far as it
provides that in case of such incomes, tax will be wholly collected
by one country alone. The Agreement provides for the following
cases in which tax will be wholly recovered by one country alone,
although, in law, both countries will be entitled to tax such income:

I. Salaries paid by employers other than Government will be
wholly taxed by the country in which the salary is earned by service.

4




Dalal & Cooper — India’s fiscal velations with Pakistan

2. Salaries paid by Government will be wholly taxed by the
country which pays the salary.

3. Interest on Government securities will be wholly taxed by
the country where the securities are enfaced for payment of interest
and principal.

4. Interest on securities other than Government securities will
be wholly taxed by the country in which the: investment is used.

5. Income from property will be wholly taxed by the country
in which the property is situated.

6. Income from profession or vocation will be wholly taxed by
the-country in which professional service is rendered.

7. Income from rent or royalty from lease, renting or hire of
property; reént or royalty or license fees or any like consideration
from rights conceded in respect of property; and rent or royalty
or any like consideration from any interest in property will be
wholly taxed by the country in which the property is situated.

8. Profits or gains from dealings in property growing out of the
ownership or use of or interest in such property will be wholly
taxed by the country in which the property is situated.

g. Rent or royalty for the use of or for the privilege of using
patents, copyright, goodwill, trade marks and other like property
will be wholly taxed by the country in which the asset is used.

10. Income derived from any money at interest and brought into:
a country in cash or in kind will by wholly taxed by the country
in which money is brought.

. IX. Income of transport services — land, sea and air — will
be wholly taxed by the country in which the traffic originates.

2. Capital gains from sale, exchange or transfer of an immovable
capital asset and any rights pertaining thereto will be wholly taxed
by the country in which the capital asset is situated.

13. Capital gains from sale, exchange or transfer of other assets
will be wholly taxed by the country in which the sale, exchange or
transfer takes place. '

14. Income’ from goods, merchandise or commodities manufact-
ured in one country and delivered by the manufacturer to a buyer
in the same country will be wholly taxed by the coufitry in which
the goods are manufactured.

15. Income from metal ores, minerals, mineral oils and forest

5
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produce extracted by one country and delivered by the extractor
to a buyer in the same country will be wholly taxed by the country
in which the minerals are extracted.

The Double Income Tax Relief Agreement between India and
Pakistan does not, in any way, affect the provisions of the relevant
tax statutes of either country and the actual basis of assessment, etc.
remains precisely the same. The computation of income to be
charged or not to be charged by each country is to be determined
only after such income has been arrived at in the usual manner.
In practice, this creates considerable difficulty regarding the quan-~
tum of income. The Income Tax Officer of one or the other country
may refuse to accept the basis already adopted by the Income Tax
Officer in other country. This makes it impossible to arrive at a
common basis of assessment or quantum of income.

If any question arises as to whether any income falls within any
one of the items specified in the Schedule to the Agreement, and
if so under which item, the question has to be decided without
any reference to the treatment of such income in the assessment

made by the other country.

Modification of the Agreement:

It is provided that the Schedule to the Agreement may be
modified from time to time by agreement between the Central
Boards of Revenue of the two countries and references to the
Schedule in the various Articles shall then be read as references
to such modified Schedule. Such modification, however, is per-
mitted only so far as the contents of the Schedule are concerned
and not the various Articles of the -Agreement.

Termination of the Agreement:

Either of the contracting Parties may, six months before the
beginning of any financial year, give to the other Contracting
- Party, through diplomatic channels, notice of termination and in
such event this Agreement shall cease to have effect in relation to
any assessment to income-tax for the financial year beginning with
the first day of April next following and in relation to assessments

to any other tax on the income of the corresponding chargeable
accounting period.
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Dalal & Cooper — India’s fiscal relations with Pakistan

As stated already, the distinguishing feature of the Agreement
1s the understanding arrived at between the two countries whereby
all income will be initially taxed only in one country. This is a very
important change from the practice hitherto followed in cases of
other countries wherein all income would come to be taxed in both
countries and relief will be allowed by both countries proportion- -
ately. The new arrangement would lead to avoidance of delay in
completion of assessments. Moreover, it would also do away with
the need for each country having to grant refunds in respect of
doubly taxed income. It is only in respect of income accruing or
arising without the territories of both India and Pakistan that the
difficulty arises in giving relief for double taxation if it is charge-
able to tax in both countries. Here, resort is had to the original
practice of allowing abatement equal to one half of the lower
amount of tax payable in either country on such doubly taxed
income. _.

There is no prescribed form of claiming Double Income Tax
Reliet under the Indo-Pakistan Agreement because the scheme is
based on the principle of ‘“Avoidance of Double Income Tax’.
Any disputes between the Income Tax Officers of the two countries
regarding the “‘accrual”’ of income in a particular country are
settled by a Two-Man Committee consisting of Director of Inspec-
tion of each country. If they are unable to agree the Central Boards
of Revenue are the final authority.

Adoption of Indian Income Tax Act, etc. by Pakistan:

India’s fiscal relations with Pakistan have proved to be less
complicated than what was expected on account of the adoption
of Indian Income Tax Act and other similar statutes by Pakistan.
The Pakistan (Adaptation of Income Tax, Profits Tax and Revenue
Recovery Acts) Order 1947 which is embodied in Notification
No. G.G.O. No. II pulished in the Gazette of Pakistan Extra-
ordinary dated roth December, 1947 provides that:

“In their application to the Dominion of Pakistan and any part
or parts thereof, the Central Acts specified in the Schedule to the
Order shall, as from 15th August, 1947, and until repealed, altered
or amended by a competent Legislature, be subject to the adap-
tations specified in the said Schedule.”
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As a result of this Notification, the following Indian statutes,
in force on 15th August, 1947 were adopted by Pakistan in the
form in which they, then, existed:

(@) Indian Income Tax Act, 1922.

(b) Excess Profits Tax Act, 1940.

(c) Business Profits Tax Act, 1947.

(d) Revenue Recovery Act, 18qo.

This has very considerably helped to make matters easy for
both countries. The assessment procedure, charge of tax, tests
of residence or otherwise, nature of Income Tax Authorities,
Exemptions, Procedure for collection of Tax, Procedure for ob-
taining refunds, etc. have all remained more or less the same as
betore in both countries. This must mean great convenience to those
persons who now become assessees in both countries as a consequence
of the Partition. Completion of pending assessments on persons
opting from one country to another has also been facilitated.

It may be noted that uniformity of taxation system in the two
countries is contemplated not only in respect of the laws as existed
on the date of Partition viz. 15th August, 1947. Even in respect of
subsequent amendments attempts are being made to maintain
uniformity as far as practicable. An obvious example of this fact
is Section 15B of the Pakistan Income Tax Act which corresponds
with Section 15C of the Indian Act. These sections relate to Exemp-
tion from Tax of Newly Established Industrial Undertakings.
Section 15C of the Indian Act was newly introduced on 31-12-49
by the Taxation Laws (Extension to Merged States and Amend-
ment) Act 1949. Section 15B of the Pakistan Act was inserted on
18-3-48 by the Incomeé Tax, Excess Profits Tax and Business
Profits Tax (Amendment) Act, 1948. Although, both the above
provisions are similar to each other in most respects, there are a
few minor differences, 'e.g. in Pakistan the exemption is to the
extent of 5% of the Capital invested in the new industrial under-
taking as against 6 % in India.

Post-partition concessions in the sphere of wear and tear allow-
ances, like initial allowances, double normal allowances for new
plant and machinery, extra triple shift allowance, etc. are available
in both countries on more or less uniform principles. Section 23B
relating to Provisional assessments also exists in both countries.

8
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However, 1t cannot be said that after adoption the Pakistan
fiscal statutes have remained precisely the same as Indian. In both
countries there have been so many subsequent modifications that
to-day the two countries do not necessarily have exactly the same
fiscal statutes. For example, abolition of Business Profits Tax in
India has not been followed up by Pakistan. Complete uniformity
as to future 1s neither practicable nor contemplated.

The new Section 15B of the Indian Income Tax Act dealing with
exemption on account of Donations for charitable purposes introd-
uced by the Indian Finance Act, 1948 does not seem to have been
adopted by Pakistan. However, such exemptions are being granted
In Pakistan by virtue of Notifications under Section 60 of Pakistan
Income Tax Act. Sub-section (3) of Section 60 of the Indian Income
Tax Act hasbeen omitted in Pakistan Income Tax Act under Income
Tax and Excess Profits Tax (Amendment) Act, 1948, with the
result that in Pakistan it 1s still open to allow such exemptions by
1ssuing notifications under Section 60. One such notification,
(No. 8 of 17-3-1950) allows exemption for donations to the Quaid-i-
Azam Memorial Fund..

Under Income Tax, Excess Profits Tax and Business Profits Tax
(Amendment) Act, 1048, a new Section 38A has been introduced
in Pakistan Income Tax Act which deals with the Income Tax
Officer’s power to enter premises and inspect documents. Such
provision is not to be found in Indian Income Tax Act. Similarly
the new Section 44G of the Pakistan Income Tax Act which
requires persons leaving Pakistan to obtain Income Tax clearance
Certificates has also not been introduced in Indian Income Tax
Act 'so far.

Transfer of Pvfoperty Ordinances:

Two Ordinances which have affected the fiscal relations between
India and Pakistan are the Transfer of Property (Pakistan) Ordin-
"ance, 1947 and the Transfer of Property (India) Ordinance, 1948.
The idea underlying these regulations is to provide for the payment
of taxes before the recognition of transfer of property. Under the
Ordinances, no registering or revenue Officer appointed to deal
 with property shall register any document relating to property
(other than agricultural land) unless it is certified by an Inspecting

9
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Assistant Commissioner of Income Tax that either the transferor
is not liuble to taxation or that he has either paid or made satis-
factory provision for the payment of all existing or anticipated
liabilities in respect of taxation.

In actual practice, this provision has created much difficulty in
case of refugees from either country wishing to migrate to the
other country. Although, the measure was principally calculated
to safeguard the revenue of the country concerned and is, to this
extent, quite sound, the actual administrative machinery, in many
cases, has operated in such a way as to cause unnecessary incon-
venience and hardship in the way of transferors of properties. Not
infrequently, the Income Tax Officer would take objections on
trivial grounds causing unnecessary worry and delay to an intend-
ing refugee. Sometimes, individual officers may even deliberately
put impediments in the way of genuine trausters of property.

Both the Ordinances also provide for recovery proceedings.
Where any immovable property (other than agricultural land) or
movable property (other than stocks, shares and securities) is
transferred after 14-8-1947, the Income Tax Officer may al any time
issue a notice to all or any of the parties to the transaction requiring
them to produce within one month a certificate by the Inspecting
Assistant Commissioner in the same terms as stated above in respect
of registration of documents. If the same 1s not produced, the
Income TaxOfficer may forward a statement to the Collector showing
the existing and anticipated tax liability of each or any of the said
parties. The Collector will then proceed to recover the total amount
shown in the statement as if it were an arrear of land revenue and
for the purpose of recovery proceedings he may treat the said
property as if it belonged to all or any of the persons named in the
statement. |

This is another wide and general power which provides for safety
of revenue but 1s capable of being interpreted much too stringently
thereby causing undue concern or hardship in genuine cases.

Admimistration of Evacuee Property Ordinance, 1949

The fiscal relations between India and Pakistan are also affected
to a certain extent by a provision in the Administration of Evacuee
Property Ordinance; 1949. This involves temporary amendment

10
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of Section 54 of the Indian Income Tax Act, 1922, which deals with
the disclosure of information by a public servant. As a result of
this amendment a public servant (including an Incpme Tax
Officer) is how entitled to disclose any particulars to the Custodian
of Evacuee "Property for the purpose of enabling him to discharge
the duties imposed upon him regarding the administration of
Evacuee Property without exposing himself to the risk of prosecu-
tion, punishment or imprisonment. It may be noted that similar
exceptions to the general principle of Section 54 safeguarding the
secrets of an assessee have now become very common and the list
of exceptions is rising so fast as to make the section only partially
etfective.

Income Tax Assessment on Refugees:

As a result of negotiations between India and Pakistan, certain
reciprocal arrangements have been made possible as far as assess-
ments on refugees are concerned. The governments of Pakistan
and India have agreed to concentrate the cases of evacuee assessees
at certain specified places for the purpose of convenience of both
the assessee and the Department. It has also been agreed between
the respective Governments that special Officers of the other
Government are to be appointed at such places to facilitate service
of notices. - |

The Governments of Pakistan and India have also agreed that
ex-parte assessments on refugees will be made only after the
Income Tax Officer has ascertained from the Special Officer that
the notice could not be served on the assessee since his where-
abouts are not known or that the assessee has without valid reasons
failed to comply with the notice. Where, however, an assessment
would otherwise become time-barred, an ex-parte assessment will
be made after the due date for the receipt of return, but full facilities
will be given for re-opening the assessment on valid cause being
shown in appeal. The Special Officers of both countries are required
to do their best to help any assessee who may require assistance
in arranging for the representation of their cases before the respec-
tive Income Tax Authorities.

Both Governments have agreed to give special permits to evac-
uees who want to re-enter the countrv in connection with their
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pending assessments. They are given permission to enter the
country on any date within one week before the date of hearing
fixed by the Income Tax Authorities and have to leave the country
on any date within one week after the hearing is over.

The respective Governments concerned have also given an assur-
ance that evacuees who happen to visit India or Pakistan as the
case may be in connection with their Income Tax assessments
will not beliable to arrest for recovery of any outstanding demands.

Adjustment of Income Tax Payments Relating to the Pre-Partition
Period.: |

In respect of the various types of deposits and advance payments
made by the assessees liable to Income Tax and Excess Profits
Tax prior to the date of Partition, the question of repayment or
adjustment against actual tax liability becomes very important.
The question actually is as to, in view of the Partition, which
Government is responsible for the repayment or adjustment of
such deposit in a given case? The various kinds of deposits in respect
of which Government’s liability may have been outstanding on
the date of Partition comprise of voluntary or compulsory Excess
Profits Tax Deposits; deposits on provisional Excess Profits Tax
assessments; anticipatory deposits on provisional Excess Profits
Tax assessments; post-war Excess Profits Tax refunds; interest
bearing deposits towards payment of Income Tax or Excess
Profits Tax; funded amounts for the benefit of assessees, whose
income for the relevent assessment years did not exceed Rs. 6,000/-;
and advance payment of tax under Section 18A of the Indian
Income Tax Act, 1g22.

According to a Press Note issued by the Government of India
on Ist September, 1949, dealing with the subject of adjustment of
Income Tax Payments relating to the Pre-Partition period, 1t 1s
explained that as a result of the agreement existing between India
and Pakistan liability for the re-payment or adjustment of the
above outstandings relating to the pre-partition period, together
with interest payable thereon, rests with the Government which
was In possession of the assessment record of an assessee on the
date of Partition, unless such record has been or is transferred after
that date with the Agreement of the Central Boards of Revenue-of
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India and Pakistan, in which case the liability will rest with the
Government to which the assessment record has been or is so
transferred.

This arrangement gives considerable facility to the assessees in
the matter of re-claiming their deposits and removes all doubts
and difficulties about the matter.

Losses Suffered in Pakistan by Displaced Indian Businessmen.

It is understood that sometime in February 1950, the Central
Board of Revenue in India directed all the Indian Income Tax
Authorities to take into account such losses as were incurred in
Pakistan by the displaced Indian business men (who have now
come to India) while assessing them in India. The carry-forward of
such losses will be set off against Indian profits if the business man
in India is the same as in Pakistan and the business in Pakistan
has been closed. This direction follows representations made on
behalf of the evacuees that the capital losses and losses in stock
suffered by displaced business men should be treated as legitimate
losses while assessing their Indian Income Tax. Experts in India,
however, are not at all happy about this announcement for two
reasons. Firstly, it is a concession made under a Press Notification
which may at times, be difficult to enforce legally. Moreover, there
are many points which are left unsettled in the notification, in-
cluding the exact significance of the term loss, whether it 1s to
include certain types of capital losses as well, the machinery for
determining the exact quantum of loss suffered in each case,
significance of the term ‘same business’ and the ‘closed business’,
etc. This is likely to cause considerable doubts and difficulties in
actual practice.

Transfer of Accumulated Balances of Provident Fund from India
to Pakistan and Vice Versa:

In order that Provident Funds of employers carrying on business
in both India and Pakistan mayreceive orretainrecognition under the
Income Tax laws of the respective Governments, several employers
found it necessary to maintain separate funds in both India and
in Pakistan, and for that purpose to transfer from one country to
another so much of the accumulated balances in the fund and the
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investments corresponding thereto as pertain to employees serving
in the other country. Such transfers were not legally permissible.
However, having regard to the convenience of the employers the
Governments of India and Pakistan agreed to relax the legal
provisions with a view to allow such transfers within the prescribed
period.

Further, the two Governments also agreed that any Provident
IFund which was recognised before 14th August, 1947 by Income
Tax Authorities of an area which now falls either in India or
Pakistan will be treated as a Recognized Provident Fund for the

purpose of assessments of the employer and the employees by both
India and Pakistan.

Concesstons to Displaced Income Tax Assessees:

The Central Board of Revenue in India has agreed to extend
certain facilities to refugees from Pakistan in the matter of Income
Tax assessments. These are generally such facilities which the
Government of India could grant to evacuees from Pakistan without
reference to the Pakistan Government. They are, therefore, uni-
lateral reliefs and facilities, which include:

() Losses of a Revenue nature arising in Pakistan to be set off
against income earned in India, as already explained earlier.

(2) Displaced persons will be allowed a reasonable and limited
period for payment of income-tax and that they would not be
penalized for non payment unless it becomes absolutely necessary.

(3) If for any preceding year, tax on Indian income has been
paid in Pakistan, under Section 18A or otherwise, the recovery
of so much of the tax should be postponed till the question of the
refund due on'such income from Pakistan has been decided there.
This 1s a great measure of relief to those displaced pérsons who had
to pay their Income-tax twice — they already having paid
advance Income Tax under Section 18A in Pakistan. The conces-
sion allowed virtually amounts to allowing credit for the payments
made to the pre-partition Government of India.

(4) Income from properties left behind in Pakistan will not be
included even for the rate purposes until actually received.

(5) Certain concessions are also made available to displaced
persons and firms opting from Pakistan who have settled in India
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‘1 the matter of applications for Import Licences as far as the need
for obtaining an Income Tax Verification Certificate is concerned.

(6) If a displaced person had any source of income in Western
Pakistan, any cash brought from there and introduced as such in
the account books before the end of 1951 will not be included in his
total income unless he had any source of income in India or outside
India and there is evidence that such monies represent such Indian
or foreign income as has not been charged to tax.

(7) Business loss suffered by an individual in Pakistan will be
allowed to be set off against his share of income from a registered
firm in India, but share of loss of an individual in an unregistered
firm in Pakistan cannot be allowed to be set off against his income
in India, as that would amount to deviating from the principle
laid down in the Income Tax law that unregistered firm’s loss has
to be carried forward in the case of the firm itself.

As regards evidence in support of Pakistan losses, if account
books are not available, the Income Tax Department will be pre-
pared to accept secondary evidence such as a banker’s certificate
or evidence of an Insurance company as to the quantity of stock-n-
hand. Mere .oral evidence or affedevits cannot be accepted.

As regards tax concessions to evacuees in Pakistan, it is under-
stood that no special concessions have been given to evacuees.
Income form evacuee property assessable under Section g 1is liable
to tax in the hands of the Custodian of Evacuee Property and 1s
" not to be included in the total income of the evacuee. Similarly,
refund due to an evacuee is considered ‘“evacuee property’” and 1s
liable to be handed over to the Custodian.
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THE SCHEDULE,
(See Article IV of the Convention) )

Source of income or

nature of transaction

from which income is
derived.

X 2 3 4

Percentage of income which each
Dominion is entitled to charge Remarks.
under the agreement.

1. (@) Salaries paid by | 100 per cent. by the|Nil by the
employers other than | Dominion in which | other. '

Government. the salary is earned

by service.
(b) Salaries paid by | 100 per cent. by the |Nil by the
Government. - | Dominion which pays | other.

the salary.

2. (a) Interest on Gov- | 100 per cent. by the | Nil by the
ernment Securities. Dominion where the | other.
securities are enfaced

lfor payment of in-

terest and principal.

(b) Interest on secu- | 100 per cent. by the | Nil by the
rities other than Go- | Dominion in which | other.

vernment securities. | theinvestmentisused.
3. Income from prop- | 100 per cent. by the | Nil by the
erty. Dominion in which | other.
the property is sit-
uated.
4.Income from profes- { 100 per cent. by the | Nil by the
sion- or vocation. Dominion in which | other.
professional service is
rendered.

5. Income from ‘‘Busi-
ness’’ or ‘‘Other Sour- |
ces’’ (a) Rent or royal- |
ty ifrom lease renting
or hire of property.
(b) Rent or royalty or | 100 per cent. by the | Nj1 by the
license fees or any like { Dominion in which | gther.
consideration from the property is sit-

rights conceded in res- | uated.

pect of property.

——

1} Article IV of the Agreement between India and Pakistan reads as follows:

»,2ach Dominion shall make assessment in the ordinary way under its
own laws; and, where either Dominion under the operation of its laws
charges any income from the sources or categories of transactions specified
in column 1 of the Schedule to this Agreement (hereinafter referred to as the
Schedule) in excess of the amount calculated according to the percentage
specified in columns 2 and 3 thereof, that Dominion shall allow an abatement
equal to the lower amount of tax payable on such excess in their Dominion
as provided for in Article VI,
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Source of income or
nature of transaction
from which income is
derived.

X

{¢) Rent or royalty or
any like consideration
from any interest in

property.

(d) Profits or gains
from dealings in pro-
perty growing out of

the ownership or use
of or interest in such

property.

{e¢) Rent or royalty
for the use of or for the
privilege of using pat-
ents, copyrights, good-

will, trade marks, and
other like property.

(fy Income derived
from any moneylentat
interest and brought
into a Dominion in
cash or in kind.

(g) Transport Ships
Air Road.

6. Capital gains:

(a) From sale, ex-
change or transfer of
an immovable capital

asset and any rights
pertaining thereto.

(b) from the sale, ex-
change or transier of
other assets.

7. (a) Goods pur-
chased i1n one Do-
minion and sold in
the other in the same
condition without any
manufacturing  pro-
cess so as to change
the identity of the
goods.

Percentage of income which each
Dominion 1s entitled to charge
under the agreement.

Yoo per cent. by the
Dominion in which
the property is sit-
uated.

100 per cent. by the
Dominion in which
the asset is used.

100 per cent. by the
Dominion into which
the money i1s brought.

100 per cent. by the
Dominion in which
the traffic originates.

|l Yoo per cent. by the

Dominion in which

| the capital asset is
| situated.

100 per cent. by the
Dominion 1in which
the sale, exchange or
transfer takes place.

10 per cent. of the
Protits by the Do-
minion in which goods

are purchased provid- |

ed there 1s a branch
or regular purchasing
agency in the Do-
minion.

Nil by
other.

Nil by the

other.

Nil by the

other.

Nil by the

other.

Nil by
other.

the

Nil by the

other.

g0 per cent.
by the other.

the.

Remarks.

If thereis no
regular pur-
chasing agen-
cy, 100 per
cent. shall be
chargeable

| by the Do-

minion in

| which goods

are sold and
Nil by the
other.
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Source of income or
nature of transaction
from which income is
dereved.

I

(b) Goods merchan-
dise or commodltles
manufactured in one
Dominion and deliv-
ered by the manufac-
turer to a buyer in the
sameé Dominion.

(c) Goods merchandise

or commodities man-
ufactured in one Do-
minion and sold by the

manufacturer in the

other without any fur-
ther process and with-
out having a selling
establishment or reg-
ular agency in the
latter Dominion.

(d) Goods merchand-
ise or commodities

-.manufactured in one

Dominion and sold by
the manufacturer in
the' other through a
selling establishment
or a regular agency.

() Goods merchan-
dise or commodities
manufactured by the

assessees partly in one-

Dominion and partly
in the other.

(f) Metal ores, mine-
rals, mineral oils and
forest produce extract-
ed in one Dominion
and delivered by the
extractor to a buyer
in the same Dominion.

18

Percentage of income which each
Dominion is entitled to charge
under the agreement.

2

100 per cent. by the
Dominion in which
the goods are manu-
factured.

75 per cent, by the
Dominion in which
goods are manufac-
tured.

50 per cent. bv the
Dominion in which
goods are manufac-
tured.

50 per cent. of the
profits by each Do-
minion.

100 per cent. by the

| Dominion in which

minerals are extract-
ed.

Partie Doctrinale

Nil by the
other. .

25 per cent.
by the Do-
minion in
which goods:
are sold.

50 per cent.
by the Do-|
minion in
which goods
are sold.

50 per cent.
of the prof-
its by each
Dominion.

Nil by the
other.
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Source of income or

nature or transaction

from with income is
derived.

1

(g) Metal ores, mine-
rals, mineral oils and
forest product extract-
ed in one Dominion
and sold in the other
without any further
manufacturing process
and without selling
establishment or a reg-
ular agency.

(h) As above but sold |

in the other Dominion
through a branch or
selling establishment
or regular agency.

8. Dividends.

9. Any income derived
from a source or cat-
egory of transactions
not mentioned in any
of the foregoing items
of this Schedule.

Percentage of income which each

Dominion is entitled to charge

under the agreement.

2

75 per cent. of the
profits by the Do-
minion in which min-
erals are extracted.

50 per cent. of the
profits by the Do-
minion in which min-
erals are extracted.

| By each Dominion in

proportion to the prof-
its of the company

chargeable by each|

Dominion under this
Agreement.

100 per cent. by the
Dominion in which
the income actually
accrues or arises.

e

3

25 per cent.
by the Do-
minion Iin
which goods
are sold.

50 per cent. |

of. the

prof-
its by

the

Dominion in |

which goods
are sold. .

(As in pre-
ceding

column).

Nil by the
other.

Remarks.

Relief in re-

spect of any

excess in-
come tax
deemed to be
paid by the
shareholder
shall be al-
lowed by
each Do-
minion in
proportion
to the profit
of the com-

pany char-

geable by

each under
this agree-
ment.
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II

A SURVEY OF FISCAL LEGISLATION IN FINLAND
SINCE WORLD WAR I

by

Osmo OITTINEN, LL.M.,
Graduate of Commercial Highschool

I ~ General 'development.

World War II brought about an upheaval in the -sphere of
taxation in Finland too, apparent as a large increase in the tax
burden. It is particularly the taxes due to the State that have
increased, but the same tendency is evident in local rates and the
ecclesiastical tax. The following table shows the percentual pro-
portion of these taxes in the net national income in the last prewar
year and in the post-war years.

Local rates and

Year State taxes O Total taxes
ecclesiastical tax
1938 12.0 4.4 16.4
1045 25.9 3.1 20.0
19406 33.6 4.1 377
1047 25.8 6.1 31.9
1948 27.0 7.3 34.3
1049 26.8 8.8 35.6
25.0 8.8 33.8

1950

Local rates and the ecclesiastical tax are always determined on
the basis of income according to the proportional system of taxation;
the ecclesiastical tax is generally about 10 per cent of the rates
assessed. On the other hand, however, there have been significant
changes 1n the inner structure of the total tax revenue of the State.
State taxes levied by means of direct and indirect taxation show
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the- following ratios for the different years (as a percentage of the
net national income):

Year Direct taxes Indirect taxes
1938 3.6 8.4
1945 154 10.5
19406 19.7 13.9
1947 12.4 13.4
1048 I1.0 16.0
1949 9.3 17-5
1950 0.9 15.1

During the first three quarters of 1951 the relative proportion of
indirect taxes continued to increase vigorously, the amount accum-
ulated being about three times the total of the revenue from direct
taxation. However, by the end of the year this ratio had clearly
evened somewhat. |

The main part of direct taxes is still assessed on the basis of
income. The ratio of the yield of income tax to taxes imposed on
property has, however, shown even considerable changes in different
years, depending in the first place on the supplementary taxes
levied. The 'analysis below summarises the development of this
ratio as a percentage of the total of these taxes:

Year Income tax % ‘Property tax %
1938 77 23
1045 ' 73 27
1046 | 58 42
1947 76 24
1943 78 22
1949 76 24
1950 8r I9

As regards the ratio of the yield of post-1950 taxation on the basis
of income to that oi property, it must be mentioned that the heavy
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Capital Levy II is no longer operative and at the same time the
income tax scale 1s also reduced considerably:

The main item of direct taxation in Finland is the combined
income and property tax, the so-called “state tax’’. In taxation
effected in different years this tax has been distributed between
individual persons and companies as follows:

% of personalincome 9 of company income

Year and property tax of and property tax of
the totalof thistax - the total of this tax

1938 5T 49

1945 68 32

1046 74 26

1947 72 | 28

1948 64 36

1949 43 57

‘1950 (estimate) 45 55

The most important of the indirect taxes in 1938 was customs
duties, which brought in 47 per cent of the total tax revenue of
the State. Today the sales tax, introduced in 1941, has replaced
customs duties as the greatest source of tax revenue: The sales
tax yielded approximately 30 per cent of the state tax revenue in

1950, customs duties bringing in only 12 per cent. The sales tax .

accounted for about 39 and the customs duties for 11 per cent
of the taxes accumulated during the first three quarters of 1951. .

The weight of the tax burden on individuals is shown by an
investigation carried out in 1949. It revealed that all taxes for the
various sizes of family amounted ‘to the following percentages of
income for earned income of 100,000 and 500,000 marks.

Earned income = Earned income
- 100,000 marks 500,000 marks

Single person 20.0% 41.X %
2 adults, no children 28.29% 30.2%
2 adults and 1-2 children - 24.1% 34.0%
2 adults and 3 children 19.6% 30.3%
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If income was not earned income but investment income the total
tax burden grew considerably. The total tax burden of a family
of 2 adults and 1-2 children was broken down to show direct and
indirect taxes, as in the table below, where the income is assumed
to be alternatively either earned income or investment income.
In the lastmentioned case the yield on property is calculated as
5 per cent. The table does not, however, take into consideration
Capital Levy II, of a temporary nature and abolished today,
although it was still being paid in 1949.

Income 100,000 marks Income 500,000 marks .

Earned Investment Earned Investment

income income income income
Direct taxesas % 7.1 11.2 20.0 40.4
of income
Indirect taxesas %  17.0 17.0 14.0 X4.0
of 1ncome
Total taxes % 24.1 28.2 34.0 54.4

During the war and particularly in the immediate postwar years
it was imperative to impose several direct taxes of a temporary
nature in order to cover the ever-increasing State expenditure.
Their influence is also reflected in the above figures. Such taxes
were the supplementary income tax and the excess profits tax as
well as the supplementary property tax and Capital Levy II. The
lastmentioned was introduced to procure funds for the displaced
population that had moved over to the remaining part of Finland
from the area ceded to the USSR. Further, a special lump-sum tax
was imposed on the income and property which had escaped taxa-
tion in earlter years, These temporary taxes having now come to
an end and, with the yield from indirect taxes having increased and
the supply situation having improved, Finland has come back to
the pre-war ratio of direct to indirect taxation yield. Thus, as far as
state direct taxation is concerned, the only noteworthy tax from
the point of view of yield is the income and property tax, whereas
the sales tax, as already mentioned, is first among the indirect
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taxes. After these come custom duties, spirits taxes, excise tax on
tobacco and tax on cotiee.

In the first post-war years a personal income and property tax,
increased by certain percentages, was levied according to the tax
scale dating from the war years. These increases were later combined
to some extent with the regular tax scales. Because of persisting
inflation — the Finnish mark is currently worth only approxim-
ately one-fifteenth of its pre-war value — it has been necessary,
however, to adjust the progressive income tax scale downwards
in order to prevent the real burden of this tax from becoming
excessive. This has been done in general since 1947, annually, with
the alleviation applying on a comparatively larger scale to lower
income brackets. The property tax scale on the other hand has not
been adjusted sufficiently to make it correspond to the lowering
of monetary value. But the values fixed for property, for taxation
purposes, have generally not been raised proportionately to
advances in the wholesale price index. As companies pay income and
property tax to the State according to a proportional rate, inflation
has not warranted decreasing their tax percentages. On the con-
trary, the tax increases imposed upon them temporarily to begin
with have become permanent; their income tax has been raised
from 20 to 32 per cent and property tax from 4 to 8 per mille.

The totals, in terms of marks, of the reductions granted to
individuals have likewise been adjusted to the deterioration .of
monetary value. New social reliefs have been introduced in income
and property taxation since the war, such as the right to deduct
from taxable income up to a certain maximum limit expenditure
due to sickness. Of special significance is the so-called earned
income deduction prescribed in 1947 on the basis of which wage-
earners were granted a right, limited with regard to its maximum
quantity, to deduct 10 per cent of their taxable earned income.
As the socalled funded income derived from property has a special
supplementary tax in the form of property tax, the special deduc-
tion on earned income signifies a comparatively heavier tax
burden than before on investment income. Special reductions or
tax reliefs have been also granted for social reasons to persons
sustaining losses on account of the war and to recipients of resettle-

ment farms.
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During. recent years taxation relief introduced in Finland by
special legislation pertains in character mainly to general econo-
mic policy. A temporary law was enacted already during the
war to promote savings activity and the demand for Government
bonds: Under this law deposits in financial institutions on other
than cheque accounts, and Government-issued bonds, became
tax-exempted property up toa certain maximum, and their interest
tax-free income with regard to both state and local taxation. This
law has been renewed several times since the war. To encourage the
growth of Finland’s greatly shrunk mercantile marine a law was
enacted, valid for a fixed period, granting reliefs in the taxation
of a shipowner acquiring new vessels. Also, permissible depreciations
against these vessels were enlarged for taxation purposes. The
validity of this law has also been extended subsequently, up to
1952. The most extensive tax relief, however, has been granted to -
eliminate the prevailing housing shortage through a law passed
in 1948 on the alleviation of taxation on.housing production.
Under this law, residential houses to be built in 1948-53 and
conforming to certain regulations are exempt from all direct
income and property taxation by the state and local authorities
until the end of 1958. If the house is owned by a company, the
company’s shares are also exempted from taxation. Likewise the
stamp duties paid for the acquisition of the buildingsite, forming
of the company and loans raised are refunded.

As from the beginning of 1944 Finland changed over to the
advance collection of taxes, completely as regards income and
property tax and in part for local rates. In 1947 advance collection
was extended to cover local rates as a whole, and at the same time
the advance collection of earned income and interest and dividends
as well were effected simultaneously both for the State and local
authorities.

II - Legislation in 1950—51,

The years 1950-51 were characterised by lively activity in Fin-
land’s tax policy. Several measures were taken in the field of
taxation which, in reflecting general economic policy endeavours
at a given time to stabilise the economic life of the country and
to check inflation, may at times strike one as being conflicting.
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This is particularly evident of the income and property tax.
Previously a moderated income tax scale had been .accepted for
personal taxation. This scale should have been applied in the
taxation of the income in 1949 to be effected in 1g50. However,
it was considered in the spring of 1950 that taxation should be
further increased in order to augment State revenue. Tax percent-
ages were consequently increased retroactively for 1949 for the
higher income brackets. The same procedure was applied to the
taxation of larger properties. However, the greatest retroactive
increase was effected in thé state income tax levied on companies.
Instead of 32 per cent they were ordered to pay 50 per cent tax. on
their income for 1949, so that income and property tax together
with local rates and the ecclesiastical tax, absorbed on an average
about two-thirds of their receipts.

Originally personal income and property taxation was to be
assessed according to the same progressive tax scales and on the
basis of the income and property for 1949 and 1950. The general
growth of nominal income and property values during 1950, due to
inflation, which continued further during this period, meant,
however, a real growth in the tax burden compared with the preced-
ing year. In spite of this in the spring of 1951 tax rates were raised
again retroactively on the larger incomes and properties for 1950,
as had been done in the previous spring. The income tax percentage
of companies was also increased again retroactively, up to 435
per cent for 1950. On the other hand, a factor that had a lowering
effect on the taxation of some larger-scale business establishments
for 1950 and the two following yéars is that they are entitled in
these years to make above-normal depreciations of their fixed
assets procured in 1950. In order to relieve the unemployment
persisting in the winter of 1949-50 the Government granted sup-
plementary depreciation rights amounting to 20 per cent annually
as far as buildings are concerned and to 25 per cent as regards
machinery, the normal depreciation percentages being 2.5 and 8
per cent respectively. On the other hand, at the end of 1931, a
counter-measure was under consideration, aimed at restricting
investments regarded as excessive by planning legislation prohib-
iting altogether for 1952 depreciations of fixed assets acquired in

the said year.
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Reference has already been made to the increase in the property
tax for 1950, in real terms, as compared with the preceding year.
This was attributable necessarily, with the current progressive
tax scale, to the lowering of monetary value and the nominal
increase in property values. This increase in the taxation values
of property was apparent in particular from the prescription by
the Ministry of Finance in the spring of 1951 stating that the taxa-
tion values of buildings for 1950 were as much as 75 per cent above
the 1949 level. However, at the end of 1951 it was observed that
the raising of the tax values of residential housing would necessitate
increasing the rents officially. This measure was not considered
desirable for the stabilisation of economic life. An emergency law
was therefore enacted according to which the declared increase
in the taxation values of residential housing was repealed and a
corresponding portion of the income and property tax was ordered
to be refunded to the house-owners.

Although, as stated above, the income and property tax scales
were raised retroactively during 1951 for income and property for
1950, the personal income tax scale, reduced throughout, was ap-
proved in the autumn of 1950 for application to the taxation of
income obtained in 193571. As avoidance of general wage increases
was important to the success of general economic stabilisation,

Single person Married, no childrern = Married with children
Taxable income - -

in marks Standard Tax % Standard  Tax9% Standard Tax 9%

rateof tax for the rateof tax  for the rateof tax  for the

at the portion at the portion at the portion

lowerlimit ofincome lowerlimit ofincome lowerlimit ofincome

ofincome  exceed- ofincome  exceed- ofincome  exceed-

ing the ing the ing the
lower lower lower
limit limit limit

e ——————————— e

90,000~ 120,000 500 Y - —_— —_— —
120,000— 150,000 2,600 8 400 7 — -—
150,000— 200,000 5,000 10 2,500 9 500 7
200,000— 300,000 10,000 i3 2,000 10 4,000 8
300,000— 400,000 23,000 IS 17,000 I3 12,000 10
400,000~ 600,000 38,000 I9 30,000 16 22,000 12
000,000— 800,000 26,000 22 62,000 18 46,000 15
800,000— I,000,000 120,000 25 98,000 21 76,000 ' &4
1,000,000— I,500,000 170,000 29 140,000 26 110,000 22
1,500,000~ %,000,000 315,000 33 270,000 30 220,000 23
2,000,000— 4,000,000 480,000 37 420,000 33 360,000 32
4,000,000—1 0,000,000 1,220,000 43 1,080,000 42 1,000,000 40
10,000,000~-20,000,000 3,800,000 46 3,600,000 46 3,400,000 46
20,000,000—0r more 3,400,000 50 8,200,000 49 8,000,000 48

This -scale 18 an averag_ei of about 20-30 per cent lower than the income
tax scale for 195I.
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it was further prescribed at the end of 1951 that wage-earners are
entitled to deduct 15 per cent of their income, instead of the
earlier 10 per cent deduction of their earned income, from their
1951 1ncome liable to taxation. The maximum that this deduction
may total was increased simultaneously from 60,000 to 90,000
marks. In the autumn of 1951 Parllament also passed the above
new income tax scale for the taxation of personal income obtained
in 1952.

With the vigorous inflationary development which prevailed
during 1950 threatening to check deposit activity altogether, a
further law was enacted on the extension of tax reliefs granted
to depositors. According to this-law .all deposits, irrespective of
their size, received by financial institutions, apart from those on
cheque accounts, became fully exempt from direct taxes payable
to the State, local authorities and: church until the end of 1955.
It 1s no longer necessary even to mention deposits in tax declara-
tion. Similar full tax exemption was also extended to apply to
Government bonds to be issued during and after 1951.

There were no changes in local rates and the ecclesiastical tax
in 1950-5I. On the other hand, the sales tax has undergone a devel-
opment to some extent resembling the changes in income and prop-
erty tax mentioned in the foregoing. In the middle of 1949 the
sales tax was alleviated by reducing the tax payable at the retail
level from 10 to 5 per cent. At the end of 1950, however, it proved
necessary to increase this tax again in order to augment State
revenue. This was effected by changing the tax collection system
at the same time, the tax now being collected at one level only,
1.e. when the producer sold the commodity or on import of the
commodity, the tax being fixed at 20 per cent of the selling price
of the commodity. Further, a long-demanded change was introd-
uced with regard to taxable goods in that books ‘were exempted
from the sales tax. A similar exemption had been effected a short
time earlier with regard to medicines. On the other hand, fuel oil,
alone among fuels, became taxable as from the beginning of 1950.
In the spring of 1951 Government circles broached the question
of imposing a so-called luxury tax in the form of a raised sales tax
on some commodities. However, public opinion did not approve
the list drawn up, and the plan was abandoned. At the end of the
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year the sales tax issue came up again but in a contrary sense. In
connection with the economic stabilisation plans a host of commodi-
ties was now exempted from this tax, e.g. footwear, cotton textiles
and agricultural machines. ' "

In the field of customs duties there have been comparatively few
changes in Finland during and since the war. With the customs
tariff based chiefly so far on customs duties to be levied on the
basis of the weight of the goods, these payments have generally
been increased by certain percentages only as inflation has pro-
gressed. In 1951 it was decided to raise the weight duties, then
g times the pre-war level, making it a tenfold rise in all as from the
beginning of the following year. This rise still does not correspond
to the fall in monetary value. The international GATT Agreement
(General Agreement on Tariffs and Trade), however, resulted in
the 1950 weight duties having to be changed into value duties to
a slight extent. As the international price level has subsequently
risen considerably, this has resulted in the duties in question
increasing more when calculated from the value of the commod-
ity than was the case with regard to weight-based duties.

Concerning other changes in indirect taxation in 1950-51, it may
be mentioned that the excise tax on coffee and sugar has been
increased and decreased in turn according to the demands of
public finance and stabilisation measures.

By virtue of an emergency law, stamp duty on share capital
incréases effected with the company’s own means during 1950 was
reduced from 6 to 2 per cent. The intention was to facilitate the
book-keeping measures necessitated by the deterioration of mon-
etary value, At theend of 1951 Government again contemplated the
complete exemption of share issues to be effected during 1952 irom
the 2 per cent stamp duty levied on them, aiming at channelling
savings funds into shares. A general increase in stamp duties, in
terms of marks, was effected at the same time as they had lagged
behind the development of monetary value. On the other hand,
for the same reason, relief was in 1950 granted in the progressive
inheritance and gift tax scale which had remained unchanged for
nearly 10 years.

In the course of 1950-51 Finland was also engaged in working
. out the overall renewal of income and property taxation and local
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rates. This is expected to come into force during 1952. The object
1s, firstly, to combine these main forms of direct taxation levied
today, advance collections excepted, separately to be effected
as a untform tax measure. Further, a part of their differences.
would be removed and at the same time certain changes would also
be effected in tax laws in general. It may be mentioned, moreover,
that 1h 1951 the so-called Industrialisation Committ eeissues its
report proposing the granting of several tax reliefs in order to
promote the establishment of new industry and the development
of existing industries. This committee also suggests the abolition
of the double taxation of company income as far as state taxation is
concerned so that the shareholder would be allowed, in the taxation
of his dividend receipts, to count in his favour the tax already paid
by the company on this portion of its profit. The committee also
proposes the adoption of an unrestricted right to make deprecia-
tions against machinery.

The Sixth International Congress on Accounting, 1952, which is to be
held 1n London from 16th to 20th June, 1952, will take place in the Royal
Festival Hall, and not in the Royal Horticultural Halls as previously an-
.nounced. (See Bulletin vol. V, No. 3, p. 199).

A booklet has been issued containing advance information and programme.
Information can also be obtained at the following address: The Sixth Inter-
nagonal Congress on Accounting, 2 Salisbury House, London Wall, London,
E.C. 2.

As has been announced before, one of the subjects to be dealt with is
‘“The Incidence of Taxation’. At present the following accountants are
contributing papers on this subject:

Mr. R. D. BrowN,F.P.AN.Z., New Zealand, Past President of the New
Zealand Society of Accountants.

Mr. G. B. Burr, F.A.C.C.A., F.C.I.S,, F.T.I.I.,, Tax Adviser to the National
Farmers Union, Secretary of the Institute of Taxation, Great
Britain. :

Mr. THoMmAs J. GREEN, C. P. A. Chairman of the Committee of Federal
Taxation of the American Institute of Accountants; Chairman
of the Committee of the U.S. Council of the International Cham-
ber of Commerce.

Mr. ConraD F. HorRLEY, F.A.A. President of the Association of Accountants
of Australia.

Mr. C. P. KIAPADIA, President of the Institute of Chartered Accountants in
ndia.

Mr. Taomas XJELDSBERG, C.A., Norway, Vice-member of the Board of the
Norges Statsautoriserte Revisorers Forening.

Mr. Uno LoénngvisT, Finland, secretary of Féreningen C.G.R.
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I
A REVIEW OF SOME SWEDISH TAX CASES IN 1950

by
C. O. SANDSTROM, Stockholm.

In Sweden the tax controversies are settled through a procedure
carried on in writing before taxation authorities and tax courts.
. As a rule the starting pomnt is the return filed by the taxpayer.
On the basis of the return the taxpayer is assessed by the com-
petent tax committee (taxeringsnamnden). If the taxpayer is dissat-
1sfied with the assessment he has a right of appeal to the general
commissioners (prévningsnimnden), who constitute the next
instance and who as a matter of fact have to examine all assessments
whether they are appealed against or not; the general commissioners
act for separate areas, each area consisting of a county (ldn); the
town of Stockholm constituting a separate area. The tax inspector
(taxeringsintendenten) and any taxpayers may appeal to the general
commissioners; the municipality has also a right of appeal. Against
the decision of the general commissioners the dissatisfied party may
appeal to a special tax court, the Audit Court (kammarritten).
Against the judgment of the Audit Court appeal may be made to
the highest instance, the Supreme Court of Administration (rege-
ringsratten). (Both courts are competent to decide in certain
other administrative cases as well.)

A review of some of the more important tax cases published in
the Case book of the Supreme Court of Administration for 1950
might be of some interest.

As a preliminary remark to reports nr 5, 33 and 37 in the Case
book can be noted that according to the Swedish income tax laws
a person, who has made a profit on non-professional sale of real
property which he himself has acquired by purchase or by barter
or in any similar way, is liable to income tax for that profit if the
property has been in his possession- less than ten years. Quite
naturally the taxpayers are anxious to avoid the application of
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this rule and controversies often arise about the right interpretation
of the laws.

In report nr 5 the circumstances were as follows.

In September 1933 C. bought some real estates. By contract in
July 1942 he sold these estates. He made it a condition that he °
would retain his proprietary rights until October 1st 1943. Before
this day the buyer was not entitled to enter upon the occupancy ot
the estates. On the same day the payment was to be made in cash
and a deed of purchase issued.

The question arose whether C. was right in his belief- that his
profit on the sale was not liable to income tax. The Supremeé Court
of Administration (S.C.A.) — in analogy with a similar decision
reported in the Case book 1935 nr 17 — stated that the estates
were sold in 1942, thus within the critical ten years. Consequently
the profit was liable to income tax. But as C. had received the
payment in 1943 the profit principally was not assessable until the
1044 assessment.

It is interesting to note that in spite of the statement that the
estates were sold in 1942 the Court held that C. had maintained
his proprietary rights until the 1st of October 1943. In consequence
hereof the Court declared that C. as the owner of the estates at the
end of the income year 1942 was liable to property tax for the
value of the estates at the 1943 assessment.

Apparently the Court wanted to prevent the elusion of income
tax by such conditions as C. had made in respect of the transfer
of his proprietary rights.

Profit on non-professional sale of real property within-the ten
years is exempted from income tax if the property has been ac-
quired as a gift.

Sometimes the gift obviously has been made in order to avoid
the income tax on the profit. In such cases, of course, the profit is
taxable nevertheless. But apart from that various questions may
arise.

The report nr 33 offers two different cases, which have drawn a
great deal of attention.

A. In the first case three persons who had bought a real estate
1n 1938 gave this estate to some relatives in November 1944 on

32




Sandstrom -~ Review of Swedish tax cases in 1950

L e L

condition inter alia that the receivers should take over the respon-
sibility for mortgages on the estate. The mortgages exceeded the
assessed value of the estate at the 1944 assessment but not the
higher assessed value at the 1945 assessment. Four days after
the gift was made the relatives in their turn sold the estate. The
tax authorities and the Audit Court were of the opinion that the
donors had made the gift for the purpose of avoiding the income
tax on the profit of the sale. Accordingly the donors were in 1945
taxed for this profit, calculated on the difference between the sum
they had paid themselves for the acquirement and the sum their
relatives had got when selling. The S. C. A., however, dissmissed
the claim that the gift was a false agreement, as it was not proved
that the donors had received any payment. The Court instead
declared that the donors in giving away the estate on condition
that the receiver should take over the responsibility for the mort-
gages had made a profit, calculated on the difference between the
sum ot their own paid price in 1938 and the sum of the mortgages.
The donors were considered liable to income tax for the profit
thus calculated. In so far the transfer of the estate from the donor
to the receiver was regarded as a sale and not as a gift.

B. In the second case a person in April 1945 acquired two real
estates from his father by a deed of gift. Among other things it was
stipulated that the son had to take over the responsibility for mort-
gages on the estates. The mortgages exceeded the assessed value
of the estates at the 1945 assessment. The estates were sold already
in June 1045.

In this case the S. C. A. stated that the transfer of the estates
" from the father to his son could not be regarded as a gift as according
to the tax laws the value of a gift of real property has to be estimated
with regard to the assessed value of the property and in this case
the mortgages for which the son had to take over the responsibility
exceeded the assessed value. The transfer instead had to be con-
sidered as a purchase. Consequently the son was declared liable to
income tax at the 1946 assessment for profit on his sale, calculated
on the difference between the mortgages and the sum he got when
selling. |

In report 37 1t was not from any side suggested that a wife who
had transferred a real estate, which she had acquired by purchase,
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to her husband by a marriage settlement as a gift, was to be con-
sidered liable to income tax for profit on sale of the estate within
the ten years, though the husband according to the settlement
was bound to take over the responsibility for mortgages on the
estate up to the assessed value. The mortgages did not amount to
the sum which his wife had paid when she acquired the estate.
It was claimed that the transfer of the estate from the wife to her
husband was arranged in order to avoid the income tax for profit
on sale made by her husband within the ten years from the wifes
acquest of the estate. The S. C. A., however, stated there was no
reason to consider the wife as the owner of the estate when her
husband sold it. Under such circumstances she could not have
gained any taxable income.

The report nr 277 shows that sometimes a. donor 1s running the risk
of liability for income tax on his gift.

A farmer, who had some cows on his farm, gave his daughter one
of these cows. As farmers generally are liable to income tax for
all products from the farm which they may sell or otherwise make
use for, this farmer was assessed for the value of the cow he had
given to his daughter. Apparently it was considered that the farmer
when giving the cow was disposing of an income of his own.

In report 16 is related a case where the issue turned about taxes
amounting to 4,6 million Swedish crowns.

The facts were that all the partners in a banking company by
an agreement of the 1xth of March 1944 sold all their parts in the
company to a joint stock company. According to the agreement the
sale was considered to have been made on the 1st of January 1944.
In the public register of commerce it was on the 1st of April 1944
registered that all partners but one had withdrawn from the bank-
ing company, which was carried on by the remaining partner
together with the purchaser. On the 22nd of April 1944 it was
registered that the last of the original partners had withdrawn.
The banking company then was continued by the purchaser in
company with another joint stock company. On the 30th of Sep-
tember it was registered that the banking company had entered
into liquidation and on the 7th of October 1944 that it was dissolved.

The question arose whether the first partners in the banking
company were liable to income tax for the difference between the
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payment, 1T million Swedish crowns, and the value of those part-
ners’ capital according to the balance sheet of the company, 5
million crowns.

The tax authorities were of the opinion that the profit in question
derived from the enterprise carried on by the partners in the bank-
ing company. They held that obviously the partners had sold the
enterprise itself, including all the stocks and bonds the banking
company had been dealing in. Consequently the profit on these
“articles”” of commerce was liable to income tax for the same
reason as the profit which .a businessman makes on the stock of
goods when selling his enterprise with the stock is liable to income
tax according to the tax laws, that profit being the profit on the
last selling off.

The selling partners pleaded that any object in the enterprise
carried on by the banking company had belonged to them per-
sonally. They had only sold their parts in the company, not the
company itself or its belongings. Undoubtly the company was a
body corporate and the partners’ sale of their parts in the corporate
body did not affect the income of the enterprise any more than a
stockholder’s selling of his stocks in a joint stock company does
affect the income of this company.

Against this argument was pointed out that, whereas joint stock
companies and certain other body corporates according to the tax
laws are acknowledged as tax subjects, private companies like this
banking company are not assessable themselves for the income
deriving from the enterprise carried on by the company. On the
contrary the tax laws provide that the individual partners in these
companies shall be assesséd for the income of the company, each
partner for his part of this income. The meaning of this must be
that the partners themselves are supposed to carry on the entreprise
of the company. Consequently they must be liable to income tax
when selling the enterprise with its stock of goods.

The selling partners replied that although the rules referred to
prescribed that the individual partners were liable to income tax
for their part of the income of the company it was undeniable that
the company had had an income of its own and had kept its own

accounts.
The selling partners were exempted from liability to income tax
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for the proiit they were supposed to have made by the sale. The
S.C. A. declared that the sale agreement concerned the partners’
selling of their parts in the banking company and that the profit
they might have made could not be considered as deriving from the
enterprise of the company. Nor was the profit taxable as profit on
non-professional sale of other property than real property 1).

When calculating his income from an enterprise the taxpayer
according to the tax laws is entitled to make a deduction for pen-
sions to those who have been in his employment. On certain con-
ditions he also 1s entitled to such a deduction for sums transferred
to pension foundations in favour of his employees. Before 1951,
however, only jomnt stock companies had the right of making
deductions for sums transferred to pension foundations, provided
that the transters were made according to the law on pension
foundations and other foundations for the employees of such
companies.

In.report 38 the S. C. A. had to settle the question whether at the
1044 assessment a joint stock company was entitled to make a
deduction for the capitalized value of an engagement to pay
annual pension to an employee, who was to retire at the end of
the income year 1943. The tax authorities held that the company
in 1943 had had no expense by the engagement. Nor had the
company deprived itself from any capital. If the company was
allowed to make a deduction for such an engagement it would
easlly open a possibility of levelling the income for different years
not provided for in the tax laws. In years with a high income the
taxpayers probably would make engagements of this kind in order
to make a deduction. In other years they would deduct only pen-
sions paid out.

The 5. C. A. did not allow the deduction, as the engagement
could not be equalled to a transfer to pension foundations and as it
had caused no expense for the company in the income year in
question.

1)“ If the sale has been made within five years from the acquisition such
profit is liable to income tax on the same conditions which already have
been mentioned in respect of real property.
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IV
REVIEWS — COMPTES RENDUS

Prof. G. FINDLAY SHIRRAS and L. Rostas: The burden of British
taxation. Cambridge, The University Press, 1942.

Les recherches du prof. SHIRRAS concernent des années relative-
ment récentes, toutefois les conditions y décrites nous paraissent
tres lointaines.

La Grande Bretagne en pleine guerre dans l’année 1942 nous
semble un pays tellement différent de celui d’aujourd’hui. Cepen-
dant tout est relatif sur notre terre. Les cicatrices de la seconde
guerre mondiale n’y sont pas’encore tout 4 fait effacées. Il ne faut
que visiter Londres pour obtenir une impression des ravages des
bombardements et heureusement aussi des efforts de reconstruc-
tion.

Le rationnement de la viande et d’autres aliments est encore en
vigueur, les taux fiscaux ne sont pas encore sur le niveau de ’avant-
guerre. Enfin aprés un gouvernement social trés couteux, le réar-
mement se présente! |

La premiere question principale qui se pose avant toute recherche
de cet ordre concernela conception de I'impét: y-a-t-il une définition
universelle de I'impdt, applicable 4 tous les pays du monde, ou
bien doit toute définition se borner au pays dans lequel la recherche
est faite?

En effet la conception de I'impdt constitue le trait d’union entre
les deux domaines de droit, le droit civil et le droit publique. Cette
démarcation familiere aux juristes du continent, n’interesse pas
tellement les juristes du ,,common law”’.

Dans le but de ses recherches le prof. SHIRRAS considére comme
impot toute contribution forcée (obligatoire) aux fonds publics,
levée du public.

Ce public est analysé en personnes physiques seulement. Ainsi le
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probléme est simplifié dans ce sens, que la recherche est braquée sur
la contribution forcée, levée des citoyens avec l'élimination des
constructions juridiques et économiques, par lesquelles I'imposition
se réalise.

On confronte ainsi le citoyen a l'état.

Les résultats sont trés intéressants, méme embarrassants quelque-
fois. -

Imaginer que pour gagner £ 7000.— net, il faut gagner £ 150.000.-
brut (page 74) donne quelque cauchemar. Dans ce temps la on
pouvait dire en Angleterre, que plus on gagne plus on perd! Cette
exigence fiscale de la loyauté et du patriotisme a naturellement ses
bornes. On ne peut pas les franchir infimment. Comme a dit
M. Chrétien dans son allocution & Amsterdam l'autre jour a cause
de cet extréme exigence la fraude fiscale a pris une envergure sans

précédent en Grande Bretagne, ce qui lui suggéra la doctrine que -

la fraude fiscale est certainement liée a I'iniquité fiscale.

La renommée du redevable anglais est ainsi menacée. Pour
I'année 1951 on a rattrappé £ 7.500.000; mais on peut se demander
combien encore demeure en obscurité. En tout cas c'est assez
signifiant.

Puis Voeuvre du prof. SHIRRAS a montré clairement que la
progressivité peut étre observée 3 la rigueur quant aux impots sur
le revenu, mais que les taux sur la consommation (sur l'alcool,
le tabac, le thé et le sucre) ne peuvent étre levés qu'également
des riches et des pauvres;.on peut méme dire que les riches payent
relativement moins que les pauvres.

Un probléme constitue les impdts de succession. L’Angleterre
connaissait & ce temps trois taxes a l'occasion de la transition de
la fortune laissée par un décédé.

Une méthode ingénieuse élaborée par M. Nicholas KALDOR est
insérée dans I’oeuvre, qui-désigne la c<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>