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The INTERNATIONAL BuREAU OF Le BUREAU INTERNATIONAL DE DO-
FISCAL DOCUMENTATION Was found- CUMENTATION FISCALE fut fond en

ed in I939. For reasons of organizing I93g. Pour des raisons de caractre
character this Bureau is established organisatoire, ce Bureau est tabli
as a separate foundation according commeune fondationspareconfor-
to Netherlands law. The Bureau is mment au droit civil nerlandais.
a scientific, independent, non-profit Le Bureau est une institution scien-
making, non-political foundation of tifique, indpendante, sans but lu-
which the purpose is defined in the crati en sans objet politique, dont
articles as follows: le but est dfini dans les statuts
(art. 2) The Object of the Internatio- comme suit:
nal Bureau of Fiscal Documentation (art. 2) le but du Bureau Internatio-
iS the foundation and maintenance nal de Documentation Fiscale est
of an international documentation d'tablir et de maintenir un bureau
bureau, in order to supply infor- internationalde documentation ten-
mation on fiscal legislation and the dant fournir des informationscon-

application of fiscal law, and to cernant la lgislation fiscale et l'apo
stimulate the study of fiscal science. plication du droit fiscal, ainsi qu'
(art. 3) The International Bureau of stimuler l'tude de la science fiscale.
Fiscal Documentation shall endeav- (art. 3) C'est par les moyens suivants
our to realise this object by: que le Bureau se propose d'atteindre
a. founding a library on fiscal ce but:

legislation, books, periodicals and a) en tablissant une bibliothque
other publications; contenantun grand nombre d'ou-

b. supplyinginformation; vrages, revues et d'autres publi-
c. giving any one the opportunity cations dans le domaine fiscal;

to study all material available in b) en fournissant des informations;
its library; c) en procurant tous ceux qui s'y

d. issuinga periodical; intressent l'occasionde consulter
e. any other appropriate measures. les ouvrages qui se trouvent dans
In close co-operationwth the I.F.A. la bibliothque;
and with the aid of experted co- d) en publiantun priodique;
operators in a great number of e) en recourant tous les autres
countries, the Bureau tries to collect dont peut disposer.moyens on

all possible data in the sphere of Le Bureau veut, par une coopration
national and internationalfiscal law. avec l'IFA et avec l'aide d'experts
In this way the Bureau will be able d'un grand nombre de pays, rassem-

to supply detailed information con- bler toutes les donnes possibles
cerning special subjects (no advice is dans le domaine du droit fiscal
given) for which a fee is due, which national et international. De cette
is necessary for the maintenanceand faon, le Bureau est mme de
extension of the Bureau. fournir des renseignements dtaills
On general subjects the Bureau concernant des problmes spciaux
brings out publications of docu- mais sans donner d'avis. Pour ces

mentary character in the Series: renseignements on demande des ho-
Publications of the International noraires ncessaires pour le main-
Bureau of Fiscal Documentation. tien et l'extension du Bureau. Sur

des sujetsgnraux, le Bureau publie
des tudes de caractredocumentaire
dans la srie: Publicationsdu Bureau
Internationalde DocumentationFis-
cale.
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The I.F.A. was founded on the I 2th L'IFA fut fonde le I 2 frvier I938
of February :938 by tax experts of par un nombre d'experts en matire

a number of countries. Purpose and fiscale de divers pays. Le but et

working-method are defined as fol- l'organisation sont dfinis dans les

lows in the Articles: Statuts comme suit:

(art. 2) the object of the Association (art. 2) le but de l'Association est

iS the study of international and l'tude du droit financier et fiscal

comparative public finance and internationalet compar notamment

fiscal law, especially international du droit fiscal international et com-

and comparative law of taxation, par, ainsi que les problmes finan-

together with the financial and ciers et conomiques y adhrents.

economic problems connected there- (art. 3) l'Association se propose de

with. raliser ce but en

(art. 3) The Associationshall endeav- (a) organisant des Congrs;
our to realise this object by: (b) publiantun priodique;
a) organizingCongresses; (c) tablissant une ou plusieurs
b) issuinga periodical; bibliothquesainsi qu'un bureau

,

c) founding one or more libraries de documentation;
and a documentationbureau; (d) par toutes mesures lgales.

d) any other appropriate measures.

..
t

In the following countries there are Dans les pays suivants, l'IFA a un

National Groups. Members living in groupement national. Les membres

one of these countries can approach habitant ces pays peuvent s'adresser

the secretary of their group, of au secrtaire de leur groupement
which the address is stated below. dont l'adresse est donn ci-dessous:
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Dr. Gilbertode UlhaCanto, Av. Graa.Aranha57, Ioth floor, Rio de Janeiro.
CUBA CUBA

Dr. Oscar Morales y Garcia, Consejo Nacional de Economia, Paseo de Mart,
La Habana.
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Documentation Bureau only; 3. of both organiza- de Documentation;3. des deux organismesensemble.
tions combined. I. Membres rI.F.A. Il ya2 catgories: I (personnes
I. I.F.A. only. There are 2 categories: I. (individu- physiques): il I3,30 par an ($ 3.50); Il (personnes
als): Dfl. x3.30 P.a. ($ 3.50); II. (corporationsetc.): morales): fl 57.- par an ($ 15.oo).
D. 57.--p.a. ($x5.--). Membres du Bureau. III. Ceux qui dsirent favoriser
2. Documentation Bureau ony. III. those who wish les travaux scientifques du Bureau pourront le
to further the scientifc activities of the Bureau can faire en versant une cotisation annuele de fi. 25.-
do so by paying an annual membership-fee of ($ IO.00) ou plus.
Dil. 25.- ($ Io.00) ur mure. Les membres des catgories I - III ont le droit de
Members under categories I-III are entitled to sub- s'abonner au Bulletin du bureau u prix rdduit
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IS SUPPLIED scientifques, sont entirement gratuits. C'est le
Information for academic purposes is supplied free directeur, qui juge de caractre scientifique des
of charge. The Director decides whether the infor- travaux en question.
mation requested comes under tlis head. Pour les renseignements qui ne se rapportent pas
For supplying information for non-academic or des travaux scientifique, le directeur fixera le
commercial purposes a charge is made, dependent montant de la rmunration bas sur le temps em-

on the time involved. ploy pour les renseignementsen question.
Those who wish to do so can pay an annual sub- Ceux qui en expriment le dsir, peuvent s'abonner
scription to the Bureau's services. The amounts to aux services du Bureau en versant des montants
be paid vary fromD. 2oo.-- ($50.oo) to D. x.ooo.- allants de . 20u,- ($ 50,00) . to0o,- ($ 250.00)
($ 250.00) with reductions from xo to 20% in the avec des rductionsde lo 20 p.c. sur les rmunra-
fees for information requested as compared with tions dues pour renseignementspar des non-abonns.
non-subscribers. Pour plus de details, on peut s'adresser au Bureau
FuU details will be suppliedon rtqu.st. Please write International de Documentation Fiscale, Heren-
to the INTERNATIONALBUREAU OF FISCAL gracht I96 - Amsterdam (C) - Pays Bas.
DOCUMENTATION, Herengracht x96 - Amster-
dam (C) - The Netherlands.
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THE AMENDMENTOF THE FOREIGNTAX

CREDIT LIMITATIONIN THE U.S.A.

by
ROBERT T. COLE, Brussels

On September I4, 1960 the Internal Revenue Code of 1954 was

amended in a number of important respects in areas concernedwith

the international operations of American individuals and corpora-

tions. This note will discuss the amendment of the foreign tax

credit limitation (Section 904 of the 1954 Internal Revenue Code) as

it affects corporations.
Corporations established in the United States are taxed at the

full rate of 52 per cent (30 per cent on that part of their income below

$ 25,000) regardless of the source of their income. Double taxation

is avoided by allowing U.S. corporations a credit for income taxes

paid to foreign countries (Internal Revenue Code of 1954, Secs.

901 - 905). Likewise, dividends received by American corporations
from foreign subsidiaries are taxed at the full rate and credit is

given for a proportionatepart of the tax already paid by the foreign
corporation, as well as for any withholding tax imposed by the

foreign country of incorporation on the parent receiving the div-

idend.
Since 1954 this credit has been subject to the per-country limita-

tion. For tax years beginning after the end of 196o, the new amend-

ment allows corporations to choose to have the limitation applied
either on an overall basis or on the currentcountryby countrybasis.

Once the overall limitation is elected, permission of the revenue

authorities is required to change the applicable limitation.

This amendment to section 904 s a tax relief measure desgned
to encourage further American investment in foreign countries.

Many American corporations with activities in several foreign
countries will save taxes by choosing the overall linitation.
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Doctrinal Part I Partie Doctrinale

For a corporation with activities in only one foreign country,
there is no difference between the per-country and overall limita-
tion. In both cases, the limitation is designed to limit the credit
for foreign taxes paid to the amount of U.S. tax due by reason of
including the foreign source income in taxable income for United
States tax purposes. The mechanics of the tax credit and limitation
are illustrated in Example I.

Example I. A United States corporation with $ 200 of income
from country A and $ 300 of income from United States sources

would owe (all exampleswil1 assumeauniform 52 per cent United
States corporate tax rate) United States tax of $ 260 on the $ 500
of taxable income before applying the credit for taxes paid to

country A. The maximumcredit would be $ 104 or the amount of
United States tax on the $ 200 from country A. Of course, only
the amount actually paid to country A as taxes could be credited
up to the limit. Thus if $ IOO were paid to country A, as income
taxes, such amount in full could be credited against the United
States tax. In such case, the total taxes would be $ 260, of which
$ I60 would be due to the United States.

With income from two or more countries, the limitation would
be applied differently, dependingon whether the per-countryor the
overall limitationwere elected. These methods would give different
results where some of the foreign tax rates exceeded the United
States rate of 52 per cent or where there were losses in one or more

foreign countries.
If the per-countrylimitationis applied, the amount of the credit

in respect of the tax paid or accrued to any foreign country or

possessionof the United States shall not exceed the same proportion
of the tax against which such credit is taken which the taxpayer's
taxable income from sourceswithin such country or possession (but
not in excess of the taxpayer's entire taxable income) bears to his
entire taxable income for the same taxable year. Sec. 904 (a) (I).
This will be illustrated in Example II.

Example II. Let us use the same figures as in Example I,
except that $ Ioo of the foreign income was earned in country A
and $ Ioo in country B. Let us further assume that country A
has collectd taxes of $ 40 and countryB taxes of $ 60.

2
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Cole - A mendment foreign tax credit limitation in U.S.A.

The tentative (before applying the credits) United States tax

on the $ 500 of income remains at $ 260. On the per-countrybasis,
the maximumcredit for the taxes paid to country A is $ 52 or the

amount of United States tax on the income from country A.
taxable income fromA IOO

In the language of the statute or - of the
entire taxable income 50o

tentative United States tax ($ 260). Thus:
IOO

Maximum Credit -- X $260 = $ 52
50o

Thus, the full tax of $ 40 paid to country A can be taken as a

credit, since it is less than the limitation.
The same limitation of $ 52 applies to the tax paid to country

B since the income from B is $ Ioo of a total income of $ 500.
Therefore, even though $ 60 in taxes has been paid to country
B, only $ 52 can be taken as a tax credit. The tax paid would be as

follows:

Country A $ 40

Country B $ 6o

United States
Tentative $ 260
Credit on A $ 40
Credit on B $ 52 $ 92

$ I68

Total tax $ 268

The overall limitation is set forth in the amendedcode as follows:

Overall limitation. In the case of any taxpayer who elects the

limitation provided by this paragraph, the total amount of the

credit in respect of taxes paid or accrUed to all foreign countries and

possessions of the United States shall not exceed the same propor-
tion of the tax against which such credit is taken which the tax-

payer's taxable income from sources without the United States

(but not in excess of the taxpayer's entire taxable income) bears to

his entire taxable incomefor the same taxable year. Sec. 904 (a) (2).

ExampleIII. Inthisexample, the total tax due will be computed
assuming the same facts as in Example II, except that the overall

limitation has been elected.

3



DoctrinalPart I Partie Doctrinale

The tentative U.S. tax on the $ 500 of income remains $ 260.
The total foreign income is $ 200. Thus the limitationis:
200

X $260 $ l04. Since the total tax paid is $ 40 + $ 60- = -

5o0
$ IOo, and less than the limitation, the entire foreign tax paid is
available as a credit.

The total tax paid would be as follows:

Country $ 46
Country B $ 60
United States $ 260

Credit foreign $ IOO

$ 160

$ 260
The election of the overall limitation in the situation assumed in

Examples II and III would result in a tax saving of $ 8. Of course,
the tax savings resulting from the election of the overall limitation
will vary in each case.

Why would any corporation fail to elect the overall limitation
In onecase the overall limitationwould result in a higher total tax

than the per-country limitation. That is, when there was a loss
in one of the foreign countries. This will be illustratedby Examples
IV and V.

Example IV. If there were $ 300 of domestic income, a $ Ioo

income from country B and a $ 50 loss in country A, the United

States taxable incomewould be $ 350 and the tentative tax $ I82.

The taxable income from sources outside of the United States

is $Ioo -$50 -= $50. The overall limitation would be

-5- X I82 = $ 26. Assuming a $ 60 tax in country B and no tax
350
country A, the total tax would be:

Country A m

Country B $ 60

United States
Tentative tax 9 I82

Foreign credit $ 26

$ I56
Total tax $ 2I6

4



Cole - Amendment ]oreign tax credit limitation in U.S.A.

Example V. Under the same circumstances, the total tax

applying the per-country limitation would be computed as

follows. Since there is no tax paid to country A, no credit is

available. The limitation on the credit with respect to the tax

paid to country B would be
IOO

$ I82 =$ Thus the total-x 52.
350

tax would be:

Country A

Country B $ 60,
United States

Tentative tax $ I82

Credit A
Credit B $ 52 $ 52 $ I30

$ I90

In this case, the overall limitationwould cost $ 26 more than the

per-countrylimitation.
Of course, complex situations will arise where losses would

seem to indicate that the per-country limitation would be more

advantageous and tax rates in excess of 52 per cent would indicate

the advisability of applying the overall limitation. In such cases,

a calculation would have to be made before a decision could be

made. However, as indicatedbelow, corporationswill not be allowed

to change from one limitation method to the other at will and may
tind themselves forced to use a method which allows less foreign
tax credit than the other.

At the moment all United States corporations must use the

per-country lirnitation. However, for any tx year beginning after

December 31, I96o, the overall limitation can be elected. But once

this first election is made, all subsequent changes of method must

receive the prior approval of the tax authorities. The Senate Com-

mittee Report indicates that the tax authorities have indicated

that they will be reasonable in perntting changes from one lmit-

ation method to the other. For example, a corporation about to

undertakesubstantialoperationsin a foreign countrynot prevously
exploited by it and where there was a risk of losses for several

years would be permitted to change back to the per-countrymethod

if it had previously elected the overall limitation method. Like-

5



DoctrinalPart I Partie Doctrinal

wise, appropriate rules will be developed to permit taxpayers on

proper showing to shift back to the overalllimitationmethodwhere
permission was required as a result of previous changes.

As shown above, the per-country limitation prevented taxes

paid to foreign countries from being credited against the United
States tax due. In I958, taxpayerswere given the right on a country
by country basis to carry foreign tax credits unused because of the
per-country limitation to the preceeding two years and the succeed-

ing ve years. However, the advantage of the right to carry back
and carry forward the unused tax credits is minimal as the addi-
tional tax credit is limited to the difference between the per-coun-
try limitation and the tax credit already claimed. If taxpayers had
been permitted to carry forward potential credits, unused because
of the per-country limitation, to years in which the overall limita-
tion were elected, an immediate tax loss to the Treasury estimated
at $ 30 million would have resulted. Therefore, a provision was

included in the amendment prohibiting carrvbacks and carry-
forwardsbetween any years in which the applicablelimitationmeth-
od is not the same.

Although the alternative of the overall limitation will enable
some corporations to save taxes as shown in Examples II and III,
many corporations have been able to accomplish the averaging of
foreign taxes even under the per-country limitation by the use of
base companies established in countries which tax dividend income
little or.not at all. This has developed from the deemed to have
paid rules of section 902. While section 90I allows a credit to both
individuals and United States corporations for income taxes which
they have paid (or which are accrued) to foreign countries, section
902 goes further and in addition allows United States corporationsa

credit for a pro rata portion of the taxes paid by foreign subsidiaries
of which the parent owns at least Io per cent of the voting shares. In
addition, a United States parent is entitled to a credit for taxes

paid by foreign corporations of which its immediate foreign sub-
sidiaries own at least 50 per cent of the voting shares (hereafter
referred to as sub-subsidiaries).Thus a United States corporation
is entitled not only to a credit for foreign taxes which it has paid
(or which are accrued) but also for foreign taxes paid by its foreign
subsidiariesand sub-subsidiaries,since it is deemed to have paid
6



Cole - Amendment /oreign tax credit limitation in U.S.A.

a pro rata portion of the foreign taxes actually paid by its foreign
subsidiaries and sub-subsidiaries. This credit for taxes paid by its

subsidiaries and sub-subsidiaries is allowed at the time the parent
receives a dividend from a foreign subsidiary; the amount of the
credit is determinedby allocating the taxes paid by the subsidiaries

and sub-subsidiariesin accordancewiththe ratiobetweenthe amount

of the dividend and the amount of accumulatedprofits from which
the dividend was paid. Of course this credit is subject to the limita-
tion set forth in section 904. In applying the per-countrylimitation,
the Treasury Regulations treat all the foreign income earned by
sub-subsidiaries as income arising from sources in the country in

which the subsidiary is incorporated and all taxes paid by the

sub-subsidiaries as having.been paid to that one country. There-

fore, insofar as United States corporations channel their foreign
income through one foreign subsidiary, the same results have been

and are obtained under the per-country limitation as under the
overall limitation.

Since the larger American corporations have been using base

companiesinPanama,the Bahamas,Switzerlandandothercountries,
the right elect the overalllimitationmay be of most use to smallerto

and medium size American corporations. In any event it has been

officially estimated that the total tax savings from the use of the

overall limitation will amount to between $ I5 and $ 20 million a

year.
It should not be assumed that broader availability of the tax

credit due to the introluctionof the overall limitation option makes

foreign tax rates of minimum significance to American corporations
establishing overseas activities. On the contrary, one of the impor-
tant considerations is the rate of foreign tax. American corporations
like to build up their foreign subsidiaries through the reinvestment

of profits and if these profits are taxed at a high rate, there would

be less to reinvest.
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THE NEW SWEDISHSCHEMEFOR TAXATIONOF DIVIDENDS.
ADDITIONALREMARKS

In Bulletin, Vol. XIV, no. 6 (November/Decemberx960), p. 332
et seq. we .published an article re the taxation of dividends in

Sweden, written by C.O. Sandstrm, of Stockholm.
After the publication of the said article, the new Bill has been

adopted by the Swedish parliamentand some changes were made in

the original proposals. The following notes, therefore, have to been

added to the article:
I. The right to deduct dividends is intended to take effect on

dividends payable on new shares, paid in after January Ist, al-

ready, instead of July Ist as proposed in the bill (see p. 332 and p.

334).
2. The proposed limitatingcondition that the deduction is not to

be allowed, if at the end of the income year more than fifty per
cent of the shares of the issuingcorportionare owned or in a similar

manner held by other corporations (see p. 335), has been cancelled

as far as shares are held by foreign corporate bodies are concerned.
It has been considered unnecessary- to exclude subsidiaries owned

by foreign companis from the temporaryright of deduction. If the

foreignparent had transferred the capital by means of a loan, the

subsidiary would have been entitled to a deduction for the interest

paid and this although the parent is not taxable in Sweden on the

interest received. In this connection it has been observed that if

the shares in a corporation are held by a foreign corporate body
which is a subsidiary owned by a Swedish company, the first-

mentioned corporation has no right of deduction as the shares in

this corporation are held by a Swedish companythroughthe inter-

mediary of the foreign subsidiary.
3. As to the proposed temporary restrictionswith respect to the

intercorporate dividend exemption fears were felt lest many bu-

siness operating companies (including agriculture and forestry)
would reorganize in order to obtain the advantages designed for

the holding companies (see pp. 338 and 339). Such reorganizations
8



Additional Remarks to: New Dividends Taxation in Sweden

could be easily made especiallyby companies owning real property.
In order to avoid reorganizationsof this kind the parliament deci-

ded that holding companies whose activity consists of the admini-

stration of real property are to be treated in the same way as bu-

siness operating companies. The regulations made for holding com-

panies will, therfore, be applicable only to corporations or eco-

nomic associations whose activity exclusively or nearly exclusi-

vely consists of the administration,of securities or similar assets.

By the expressionnearlyexclusivelya quite insignificantbusiness

operating activity can be accepted without affecting the holding
character of the company. The parliament added that if, neverthe-

less, reorganizationwould be made for tax reasons only it would be

reconsideredif not the rules for business operatingcompaniesshould

be made applicable to all holding companies, except investment

companies.
In this connectionit may be mentioned that the rule that a holding
company -- administratingsecuritiesor similar assets -- always.will
be subject to income tax for the dividends received in excess of its

own distributeddividends, if any, is to be applied even if the voting
power of the shares held by the holding companyshould amount to

25 per cent or more of all the shares of the distributing company,
i.e. even in cases when a business operating company accordingto
the new rules wouldreceive the benefit of tax exemption for the

dividends received. In such cases it may be preferable to be a busi-

ness operating company rather than a holding company.
4. The National Tax Board was authorized to allow certain

business operating companies or companies administrating real

property to be treated as holdingcompanies. The companiesalluded

to are the companieswhose activitiesto a large extent consistof the

administration of securities or similar assets. To obtain such a

dispensationspecial reasons have to be referred to. It was presumed
that dispensation would be admitted only, if the administrationof

securities is so important to the company that the taxation of divi-

dends from shares acquired for capital investment purposes would

enforce the company to reduce its own dividends considerably. The

parliament considered that such a case would arise if the dividends
of this kind received by the company would amount to at least .75
per cent of the company'sown normal dividends.
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II

SURVEY OF TAX LEGISLATION

APERU DE LEGISLATION FISCALE

AUSTRIA Period from November Ist until December 3Ist, 1960
Conventions

Abkommenvom 25. Februar I96o zwischen der Republik sterreich und
dem Knigreich Norwegen zur Vermeidungder Doppelbesteuerungauf dem
Gebiete der Steuern vom Einkommen und vom Vermgen. BGB1. fr die
Rep. sterreich, 2.II.i960, p. 202I.

Income Tax

Bundesgesetz vom I5. Dezember I960, mit dem das Einkommensteuer-
gesetz 1953 abgendert wird (Einkommensteuernovelle196o).

BELGIUM Period from November Ist until December 3Ist, I960
Droits de timbre

Arrt royal du g novembre I96o modifiant l'arrt du Rgent du I8
septembre I947 relatif l'excution du Code des droits de timbre. Mon.
Belge, 3.I2.I96O, p. 9295
Arrt ministriel du 18 novembre I96o modifiant l'arrt ministriel du

IO juillet I95I dterminant le mode de remboursement des cartons de tim-
brage servant l'acquittementdu droit de timbre et des taxes assimilesau
timbre. Mon. Belge, 3.I2.Ig60, p. 92g6.

Arrt royal du 14 dcembre I960 modifiant le Code et le Rglementgn-ral sur les taxes assimiles au timbre. Mon. Belge, 22.i2.1.96o, p. 9722.

Taxe de circulation
Arrt ministriel du 1er dcembre I96o concernant les rcutions prvues

aux articles I 2 et I4 des lois coordonnesrelatives la taxe de circulationsur
les vhicules automobiles. Mon. Belge, 9.12.196o, p. 9392.

Droits d'entre
Arrt royal du 7 dcembre 196o relatif au Tarif des droits d'entre. Mon.

Belge, 15.12.196o, p. 9502.
Tarif des droits d'entre. Mon. Belge, suppl. du I5.I2.I960.
Arrt ministriel du 16 dcembre I96o rglant les franchises en matire

de droits d'entre. Mon. Belge, 20.12.196o. p. 963I.

Taxe de transmission
Arrt royal du 8 dcembre 1960 modifiant l'arrt royal du I I mars I953

majorant le taux de la taxe de transmission l'importation. Mon. Belge,
I7.I2.I96O, p. 9548.
Arrt ministriel du 1g dcembre 1960 modifiant l'arrt ministriel du 4

mars I927 en ce qui concerne la taxe de transmission.Mon. Belge, 22.12.196o,
p. 9724.
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Survey of Tax Legislation - Aperu de Ldgislation Fiscale

Impts directs
Loi de finances du 28 dcembre 196o pour l'exercice 1961 et postposant la

clture des oprationsd'tablissementdes imptsdirectspour l'exercice 196o.
Mon. Belge, 29.I2.196o, p. 9854.
FRANCE Period from November zst until December 3st, 1960
Taxes sur le chiffre d'affaires

Dcret no. 60-I432 du 26 dcembre 196o relatif aux taux majors des taxes
sur le chifre d'aaires. J.O., 25/26127.I2.i960,p. 11714

Gnralits
- Dcret no. 6o-146o et arrt du 29 dcembre 196o portant modificationdu

code gnral des impts. J.O., 3o.12.196o, p. 12o36.
Douanes et accises

Dcret no. 6o-1388 du 19 dcembre 196o portant appliction du tarif
minimum des droits de douane d'importation la Suisse. J.O., 24.I 2.I960,
p. II680.

Dcret no. 60-1443 du 27 dcembre 196o modifiant les tarifs des droits de
douane d'importation. J.O., 29.I2.196o, p II973.

Tarifs des droits de douane d'importation applicables compter du ler

janvier 1961, J.O (tableaux annexes), 29. I 2.196o, pp. I 280 t.d.
Dcret no. 60-1440 du 27 dcembre 1960 portant concession des droits de

douane d'importationdu tarif minimum en faveur de certaines marchandises
originaires du Japon. J.O., 28.12.196o, p. II925.

Matires diverses
Loi no. 60-I368 du 21 dcembre 196o fixant les conditions d'application

dans les dpartements d'outre-mer, des dispositions de la loi no. 59-1472 du
28 dcembre 1959 et portant divers amnagements fiscaux dans ces dparte-
ments. J.O., 22.12.196o, p. II558.

GERMANY Period from Noveynber Ist until December 3Ist, 1960
Income Tax

Gesetz zur nderung des Einkommensteuergesetzesvom 27. Dezember
1960. BGB1. I, 3o.i2.196o, p. 1077.

Customs and Excise Duties
SechstesZollnderungsgesetzvom 23. Dezember I960. BGB1. I, 29. I 2. I 960,

p. lO69.
Fnfundzwanzigste Vererdnung ber Zolltarifnderungen zur Durch-

fhrung des Gemeinsamen Marktes der Europischen Gemeinschaft fr
Kohle und Stahl (Warmbreitband) vom 29. Oktober I96o. BGBI. II, 8.11.
I960, p. 2357.

Zolltarifgesetzvom 23. Dezember I96o. BGB1. II, 30.I2.I960, p. 2425.

Miscellaneous
Gesetz zur nderung des Kraftfahrzeugsteuergesetzesvom 19. Dezember

196o. BGBI. I, 22.12.I960, p. 1005.
Dritte Verordnungzur nderungder Berderungsteuer- Durchfhrungs-

verordnung I955 vom 22. Dezember 196o. BGB1. I, 28.I2.1960, p. Io63.

LUXEMBURG Period from November Ist until December 3ist, I960
Impt sur le revenu

Arrt grand-ducaldu 2I novembre I96o, dterminant, partir de l'anne
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Statute Law II Lgislation

d'imposition I960, les modalitsd'excutiondu dcompteannuel des retenues
d'impt sur les salaires, prvu par l'article 5 de la loi du 7 aot 1959 portant
rforme de certaines dispositions de l'impt sur le revenu des personnes
physiques et de l'impt sur le revenu des collectivits.
Mmorial, 22.II.I960, p. I447

Arrt ministriel du 24 novembre I96o portant fxation de la valeur

moyenne des rmunrationsen nature au point de vue de l'applicationde la
loi du 17 dcembre I925 sur les assurances sociales et en matire de retnue

d'impt sur les salaires. Mmorial, I4.i2.196o, p. I5o7.

Douanes et accises
ArTt ministriel du 31 octobre I96o relatif l'exemption des droits

d'entre pour les marchandisesimportesdes Pays-Bas. Mmorial,4II.I96O,
P. I4I2.

Arrt ministriel du 23 novembre 196o tablissant un droit spcial
l'importation de certains produits agricoles et alimentaires. Mmorial,
1.I2.I96O, p. 1477.
Arrtministrieldu 17 dcembre 196o relatif au Tarif des droits d'entre.

Mmorial, 29.I2.I960, p. I565.

NETHERLANDS Period /rom November Ist until December3Ist, 1960
Income Tax

Law of December28, I960, to decrease the income tax and wage tax. Stbl.
no. 568, 3o.I2.I96O, p. I 383.

Law of December 28, I960, re provisionsconcerningthe investmentallow-
ance and concerningthe temporary increase of the corporationtax. Stbl. no.

569,28.I2.196o, p. I40I.
Law of December28, I96o, to alter the income tax and the wage tax. Stbl.

no. 57I, 3o.i2.i96o, p. I402.

TurnoveyTax
Law of December 28, 1960 re exemption from turnovertax on butter. Stbl.

no. 572, 28.I2.I96O, p. I403.
Decree of December30, I960, concerningrefund of turnover tax I96I. Ned.

Stcrt. no. 254 suppl., 30.I2.I96O, p. I.

Customs and excises . .

Execution decree notes tariff of import duties 1961. Ned. Stcrt. no. 254,
3o.I2.I96o, P- 5.

Decree of December 28, I960,'r alteration of the Tariffdecree I960 and of
the other loyal measures connecting to it. (Decree adaptive measures Tariff
of import duties 1961). Stbl. no. 573, 3o.12.196o, p. I405

Conventions
Executionof the agrreementfor the avoidanceof double taxation, concludr

ed on June I6, I959 between the Netherlands and the Federal Republic of
Western Germany. Ned. Stcrt. no. 247,20.I2.I960, p. 4.

Miscellaneous
Law of December.28, 196o, re provisions concerning the temporarymeas-

ures in the field of indirect taxation. Stbl. no. 570,30.I2.I96O, p. I4OI.

.
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MISCELLANEOUS - FAITS DIVERS

BELGIUM

Bibliographieinternationale
La Fondation Ford a accord un subside de $ 25.000 l'Institut de Socio-

logie Solvay de l'Universit Libre de Bruxelles, en faveur de son Centre
d'Economie rgionale. Ces fonds sont destins l'laboration d'une biblio-

graphie internationale qui runira la documentation consacre l'tude du

dveloppement conomique de rgions sous-dveloppes. Cette tude fera

l'objet d'une srie de publicationsassures par l'Institutde SociologieSolvay.

CANADA

Supplementarybudget
...

INCOME TAX CHANGES

The Minister of Finance, the Honourable Donald M. Fleming, Q. C.,
presented the I960 Supplementary Budget to Parliament at 8 o'clock this

evening. The Budget resolutionsare by customgiven the effectof law pending
passage of the amending legislationwhich, in all probability, will not receive

Royal Assent for sorne weeks.

I. Personal Income tax; Non-residents

Non-residentwithholding tax .-- The 15 % non-resident withholding tax

will apply to all Governmentof Canada bonds issued after December20, I96o.
The 5 % non-residentwithholding tax on provincial bonds payable in Cana-
dian currency is increased to 15 % on such bonds issued after December 20.

Interest payablein otherthan Canadian currency on bonds and similar

obligations issued after December 20, i96o, or not committed by contract

prior to the night of December20, I96o, whether issued by federal, provincial
or municipalgovernmentsor by other Canadian borrowers, will be subject to

the I5o withholdingtax. A technical change is also proposed n. line with the

above proposals in the computationof the withholding taxes payable by non-

resident insurance companies licensed to carry on business in Canada. All
non-resident shareholders, whether or not they happen to be controlling
corporations, will be subject to the full 15 % withholding tax on dividends
from Canadian corporations, effective December 2 I, I96o. Tax agreements
with other countries are to be amendd where they provide for a lesser rate.

Where agreementsexist, the I5 % rate will be delayed pending renegotiation
of the agreements. Because the Cnada-U.S. agreement already provides for

changing this rate without negotiating a new agreement, the rate of I5 % on

dividends to U.S. parent corporationswill go into effect December 2 I, I96O.
New tax on non-resident corporations carrying on business in Canada. --

A i5 % tax will be imposed on the profits earned after I96o by non-resident

corporationscarryingon businessin Canada (and not incorporatedin Canada).
Canadian federal and provincialcorporationincome taxes are to be deductible
in computing the profit subject to this tax. The tax will not apply to banks,

I3
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life insurance companies, transportation or communications companies.
Where tax agreements prohibit such a tax, imposition of the tax will be
delayed pending renegotiationof the treaties.

2. Corporations Income Taxes
Lower corporatetax bracket.-- The lower bracketof incomesubject to the

2I % rate of corporationtax is increasedfrom the present $ 25,000 to $ 35,000,
effective January I, I96I.

3. InvestmentCompanies, Mutual Funds and PensionTrusts.
Investment companies.-- Investment companies will not qualify as such

in future ufiless a certain proportion of their gross revenue is received in the
form of dividends from taxable Canadiancorporations.Theproportionis 55 %
for taxation years commencing in 1961, 65 % for taxation years commencing
in 1962, and 75% for taxationyears commencing in I963 Companiesalready
over the 65 % or 75 % level respectively, will not be permitted to fall below
these levels during the next two years. This amendmentdoes not affect non-

resident-ownedinvestment companies.
Pension trust or corporation.-- Trusts and corporationsestablishedsolely

for registered pension funds or plans shall be eligible for tax exemption in
future only if a certainproportionof their investmentincome is from sources
in Canada. The proportion in 70 % for taxation years commencing in I96I,
80% for taxation years commencing in I962 and 90% for taxation years
commencingin 1963. Where the fund is already over the 7o% or 8o% level,
it will not be permitted to drop below these levels during the next two years.

4. Other changes
Surtax on investment income. -- The 4 % surtax on investment income

will not applyt investmentincome from sources in Canada, after January I,
I96I.

Bond discounts. -- Where the contractual rate of interest on any bond,
debenture, etc., issued by a tax exempt borrower, is less than 5 % and where
the bond or debentures issued at a discountwhich providesan effectiveyield
to maturity, the whole of the discount will be deemed to be income in the
hands of the first Canadian resident taxable holder of the instrument.

Accelerateddepreciation.--Doubledepreciation,at the opinionof the tax-
payer, will be allowed on capital expenditures incurred in the first year (but
applicable in any of the first three years) for the following purposes: (i) To
establish new industries in areas where there has been substantial unemploy-
ment for a period of years. (These areas are to be designatedby the Governor-
in-Council). (2) To aid development of new products from processing opera-
tions not previouslycarried on in Canada. (3) For the productionof new types
of goods.

Taxpayers desiring this special depreciation write-off will be required to
make application in accordancewith instructionsto be issued by the Minister
of Trade and Commerce. The programme will be introduced for an initial
period of two years, commencing January I, I96I.

Source: Canadian Tax Reports, 2o.12.196o

FRAN

Rgime fiscal de la Corse
Article 6. -- Texte-Avant le Ier mai I96I, le Gouvernementdposera un

projet de loi comportant les mesures propres remdier aux charges et au

handicap de l'insularit de dpartement de la Corse et promouvoir son

dveloppement conomique.
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Parmi ces mesures figurera un ensemble de dispositions fiscales spciales
sinspirant en particulier de l'article x6 du dcret du 24 avril I8I I.

Source : Feuillets de documentation rapide, I9.I2.I960.

LUXEMBURG

Investment allowance
In Luxemburgproposals have been made to continue the existing invest-

ment allowancefor the next five years in a somewhatmodified form. Deducti-
ble from profit will be an amount of 20 % of the amounts invested. The allow-
ance has to be spread over 4 years. Not more than Lfrs. Ioo.000.000 will be
deductible in connection with investments,made during a certain year.

Source: L'Echo de l'industrie, IO.I2.I96o
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IV

REVIEWS - COMPTES RENDUS

AUSTRALIA

Butterworth's complete Taxation o/ Incone Service. Butterworth & Co.
(Australia) Ltd., 6-80'ConnellStreet, Sydney.
This complete service consists of the following parts:

Supplements to Gunn's Income Tax, 6th edition (a review of which appeared
in Bulletin XIV (p. 350)) with index;
Amending Aots;
Rating Acts, a section containing the rates of tax;
Current Taxation, in ths section the monthly issues of this periodical, in
which subjects of topical interest are discussed, can be filed;
Australian and New Zealand Income Tax Reports, the advance sheets of the
volumes with tax cases are filed in this section:
CommonwealthTaxation Board ot Review.
Decisions Reports (new series).

BELGIUM

Confrences de l'Ecole Suprieure des Sciences Fiscales. Anne Acadmique
I958-x959. 2 Boulevard Brand Whitlock, Bruxelles 4.
Dans cette brochure les Confrences suivantes ontt rproduites

E. SCHREUDER: Architecture Fiscale. . PLASSCHAERT: La redistribution des
revenus par l'impt; G. SCHMLDERS: Psychologie financire; P. SIBILLE:
L'imposition des socits et le March Commun; J. VAN HOORN : Problmes
poss ar l'harmonisationdes fiscalits.
L'importanceet la structure des recettes et des dpenses publiques en fonction du

ddveloppement conomique. Institut International de Finances Publiques,
Congrs de Bruxelles, Septembre 1958, XIVe session. EtablissementEmile

Bruylant, Rue de la Rgence 67, Bruxelles, 196o,348 p
Cet ouvrage contient le compte rendu des travaux du Congrs tenu

Bruxelles par l'Institut International de Finances Publiques au mois de
septembre I958 et comporte:IO Les discours de M. le Recteur Neumark,
prsident de l'Institut International de Finances Publiques, et de M. le
Ministre Van Houtte, prsident de l'Institut Belge de Finances Publiques et
Ministredes fnances de Belgique;2' Le rapportgnralde MM. les Professeurs
Peacock (Edimbourg) et Wiseman (Londres); 3' Les rapports nationaux
suivis de deux rapports particulirement consacrs aux problmes soulevs
par la comparaison des statistiques budgtaires en matire internationale;
4' Le compte rendu rsum des discussions.

BENELUX

Benelux Staatsbegrotingen I949-I958. Union Douanire Nerlando-Belgo-
Luxembourgeoise, 170 Rue de la Loi, Bruxelles - 4, 20 pp.
The present brochure gives a survey of the developmentof state finances

in the Benelux countries during the period 1949-1958.
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CANADA

JoHN G. McDONALD and DAvID A. WRD: Canadian Income Tax. Sixteenth
(cumulative)Supplement.Butterworht & Co. (Canada) Ltd., 1367 Danforth
Avenue, Toronto, I96o.
This Supplement incorporates all current amendments to the statute law

and brings the case law up to August 3 I, 196o. All the statutory amendments
and judicial decisions are fully integrated with the text of the book itself.
They have received the same treatment as those referred to in the Text and,
though slightly shorter in exposition, the commentand critical analysis takes
the same form as that in the book. A review of Canadian Income Tax was

published in' 'Bulletin Vol. XI, p. 23. Further supplementswill be cumula-
tive and will replace those which preceded them. This supplement contains
also the revision of Chapter IV. The next chapter to be revised and rewritten
will be Chapter III.

The CANADIAN TAX FOUNDATION, I54 University Avenue, Toronto I, has
issued the following publications:
I. ERIC J. HANSON: Australian Commonwealth Grants Commission. A
quarter century of fiscal-judgment. Canadian Tax Papers, No. 20, I96o,
I83 PP
Of all other federations the one that most resembles Canada is Australia.

In this light it is not surprising that the development of federal financial
arrangements has followed roughly similar paths. The Foundation asked
ProfessorEric Hansonof the Universityof Alberta to examine the Australian
system as part of a larger study of Canadian federal-provincialdevelopments
he is now preparing. The Australian section turned out to be worthy of
publicationas a separatework, and appears at the present time some months
in advance of the main study.

2. GWYNETH McGRECOR: Employees' deductions under the income tax.
Canadian Tax Papers, N. 21, I96o, 25 PP.
This is a comparative study of the treatment of employees' deductions

under the income tax in the United Kingdom, the United States and Canada.
Like the study of personal corporations published in booklet form by the
Foundation early this year, this study was originally undertaken at the
suggestion of the Joint Taxation Committee of the two sponsoringorganiza-
tions. This booklet is a revised and slightly amplifiedversionof the memoran-

dum presented to the Committee.

3. GWYNETH McGREGoR: Tax Appeals. Canadian Tax Papers no. 22. A
study of the tax appeal systems of Canada, the United States and the
United Kingdom.
4. The National Finances. I96o-I961 Edition.
With this issue of The National Finances the half dozen mark has been

reached. In the six years since the first appeared it has become a centrepiece
in the Foundation'sresearch and publicationprogram and has achievedwide
recognition as probably the most comprehensivesource of informationavail-
able in condensed form on the financial operations of any national govern-
ment.

DENMARK

Prof. Dr. THGER NIELSEN: Den tidsmaessige afgraensninga det skatteretlige
beregningsgrundlag. (The allocation of taxable income to taxable years).
Acta Jutlandica, XXIX, i.

Universitetsforlageti Aarhus, EjnarMunksgaard,Kbenhavn, 1957, 96 PP.
With a summary in English.
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In this publicationProfessorThger Nielsen, the leader of the tax institute
of the University of Aarhus, makes the introductory observation, that the
steady increase of tax rates demands a growing net of technical rules regar-
ding the computation of income. In chapter II the author deals with the
different methods of averaging income. Theold notion of the taxable year as

independent unit is criticized. Chapter III deals with the question, whenan

an incomeor a deductionmust be taken into consideration.In the last.chapter
the author proposes a new legislation and makes a draft of a set of new rules
based on the principle, that income must be computed on a modifed cash
basis, if the taxpayer is not operating on a bookkeeping basis.

EUROPE

Die Vermeidung der Doppelbesteuerung. Bericht des Steuerausschusses der
OEEC. DeutschsprachigeFassung. Verlag Neue Wirtschaftsbriefe, Herne,
1959,60 S.
Der Steuerausschuss der OEEC will durch seine Arbeiten erreichen, dass

in der Zukunft in den Doppelbesteuerungsabkommenzwischen den Mit-
gliedstaaten gleiche materielle Regelungen und Wortfassungen enthalten
sind. Der erste Bericht des Steuerausschussesenthlt vier Artikel mit Vor-
schriften, die in allen Doppelbesteuerungsabkommenenthalten sind. Die
Aufnahme dieser Artikel in den Doppelbesteuerungsabkommenist ein erster
Schritt in der Richtung der Vereinheitlichungder Abkommen. Die ausfhr-
lichen Kommentarezu den ArtikelnsolleneineeinheitlicheAuslegunggewhr-
leisten.

LA COMMUNAUTEUROPENNE DU CHARBON ET DE L'ACIER. Div. Problmes
Industriels, Bureau d'Etudes et d'Analyses, Luxembourg a publi les
brochures suivantes:
I. Charges fiscales des entrepyises, 8I pp.
2. Rdgimes fscaux d'amoytissements, 5I pp
Les prsents catalogues ont pour objet de donner sous une forme succincte

un aperu gnral sur les imptspays et sur les amortissementspratiquspar
les entreprises et notamment les socits sidrurgiques des six pays de la
Communaut et de la Grande Bretagne. Ces renseignementssont classs par
pays et dans l'ordre suivant: l'Allemagne, la Belgique, la France, l'Italie, le
Luxembourg, les Pays Bas et la Grande Bretagne, et l'intrieur de chaque
pays par catgorie d'impt et d'amortissement. Ces catalogues constituent
une 2e dition jour au ler mai 1959.

UNION DES INDUSTRIES DE LA COMMUNAUT EUROPENNE: Les systmes
fiscaux des pays membres de la Communautd Economique Europdenne.
Tableau synoptique. EtablissementsEmile Bruylant, 67 Rue de la Rgen-
ce, Bruxelles, I96O, 1o7 PP
L'Uniondes Industries de la CommunautEuropenne a song qu'il tait

utile de dresser un inventaire des systmes fiscaux des six pays de la C.E.E.
alin que les enqutes visant circonscrire les effects des divergencesentre les

systmes fiscaux puissent utiliser ce document comme point de dpart.
On trouveradonc dans cette tude, sous une forme concise, les informations

essentiellesconcernant les rgimes des impts, droits et taxes en vigueur dans
les Etats membres, pour autant que ces lments soient de nature modifier
les conditionsde la concurrenceou exercentune inuencesur les mouvements
de capitaux. Cet inventairerete la lgislation fiscale des diffrentspays telle

qu'elleest appliqueau I er juillet 196o. La prsentation,sous formede tableau

synoptique et selon un plan autant que possible identique pour chaque pays,
est destine faciliter les comparaisonsentre les divers systmes.
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De Euromarkt in de praktijk. (The Europeanmarket in practice). EDITED BY
DRS. TH. HIJzEN a.o.N. Samsom N.V., Alphen aan den Rijn. supplement
28.
A review of this loose-leaf book on the European market was published in

BulletinXII, p. 27I. The Supplement28.has appeared. It consists of 44 pages
of the combined tariff list.
Veydyagtotoprichtingvan de Europese EconomischeGemeenscha(Euromarkt.

AfleveringVI . E. Kluwer, Deventer.
A review of this loose-leaf service on the European Common Market was

published in Bulletin XII, p. 26g. The present sixth Delivery contains new

pages for the part on the EuratomTreaty and a number of pages for replace-
ment.

Donndes Statistiques. StatisticalData. 1959 Conseil de l'Eurpe, Section de la
Documentation, Strasbourg, I960,605 PP.
Le prsent volume des Donnes Statistiqueso constitue la quatrime

ditiond'une publicationqui a pour objet de rassemblerdans un formatcom-

mode des lments normalementpars dans diverses publications nationales
et internationales.On y trouvera des chiffres, annuels seulement, traitant les
diffrenfs aspects des problmes qui se posent en Europe. Ce manuel a done
1'ambitionP

d'tre la rfrencede base aborder les questions europennespour
avant toute recherche approfondie pour laquelle s'imposera videmment le
recours aux sources spcialises. Chaque anne, l'accent est mis sur un des
multiples aspectsde l'Europeenchiffres. Engardauxcirconstancesactuelles,
le prsent volume 1959 prsente des tableauxplus nombreuxet plus dtaills
pour l'Agricultureet le Commerce International,en particulier, Zone de Libre
Echange et Communauts.

FRANCE

L'AssociationNationale des Socitds par Actions, I5, PlaceMalesherbes,Paris
(XVIIe) a publi les brochures suivantes:

No. I30 W. GARCIN: Aperu du rdgime des socits de capitaux en Allemagne,
I960, 71 PP.
Le prsent aperu a pour objet d'indiquer de faon tres sommaire les

caractristiquesessentielles et les donnes pratiques du rgime juridique des
socits de capitaux (Gesellschaft mit beschrnkter Haftung - Aktiengesell-
schaft - Kommanditgesellschaft auf Aktien) dans la Rpublique fdrale
d'Allemagne.

No. 131 Le nouveau rdgime d'a,nortissementddgressif des biens d'dquipement,
196o, 31 PP.
Dans la prsente brochure, tous les documents qui concernent le nouveau

systme d'amortissementdgressif, sont runis: - les articles 37 et 51 de la loi
no. 59-1472 du 28 dcembre 1959; le dcret no. 60-44I du 9 mai 196o; la note
du 22 aot I96o.

No. 132 La taxation des rserves spciales de rvaluation et des dcotes ou

dotations sur stocks, I96o, 24 PP.

A. B. PLOPuL: Jurisprudence compare sur le revenu imposable. Allemagne,
Angleterre, Belgique, Canada, Etats-Unis, France, Italie, Suisse. Archives
Internationalesde Finances Publiques, Vol. 3. Librairie Gnralede Droit
et de Jurisprudence, 20, Rue Soufot, Paris, I96o; 2 Io pp.
Jusqu' ce moment-l il n'est pas possible de parler d'une comparaison

internationale de la jurisprudence relative aux revenuscommerciaux, indus-
striels ou professionnels.M. PLoPUL est le premier qui a relev l'importance
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sous ces divers aspects de la jurisprudencecomparesur le revenu imposable.
L'objet de cet ouvrage est de confronter les jurisprudences de plusieurs
pays sur les questions de principe souleves par l'applicationde l'impt sur le
revenu. Cette confrontationest assez intressante, parce que la loi a laiss
la jurisprudence le soin non seulement d'interprter les dispositions lgales,
mais aussi de tirer des consquences fondes sur certaines dsciplines techni-
ques, conomiques et comptables. L'auteur a fait prcder le recueil de
dcisions judiciaires d'une brve tude des diverses questions traites. Pour
le praticien ce livre peut tre d'une utilit relle, l'aidant trouver des prc-
dents sur des questions non encore lucides par la jurisprudencenationale.
Pour le mouvementqui tend unifier l'Europesur plusieursplans, y compris
celui de la fiscalit, ce recueil peut fournir une documentationd'une impor-
tance particulire.

JAcgUES VOULET Toutes les questions pratiques sur les baux d'habitation et

professionnels. Collection ,Ce quil vous faut savoir. Editions J. Delmaset
Cie, I 3 rue de l'Odon, Paris-VIe, 196o.
Les Editions Delmas publient dans leur Collection Ge qu'il vous ]aut

savoir, qui est spcialement adapte au monde des affaires, la seconde
ditionde leur ouvrage o Toutes les questionspratiquessur les baux d'habitation
et pro]essionnels.Rdigpar un haut magistrat particulirementqualifi, cet

ouvrage expose avec simplicit et prcision les questions essentielles de la
matire: maintien dans les lieux, droits de reprises, dcs du locataire,
changes, sous-locations, charges et rparations, procdure d'expulsion, etc.,
et contient une formule de bail comment. La seconde dition, entirement
refondue et augmente de nouveauxchapitres tels que calcul du loyer mtr,
occupationaccessoire au contrat de travail, allocationsde logement, fait tat
des dcisions les plus rcentes de la jurisprudece, et contient en annexe le
texte de la loi du Ier septembre 1948 rsultant des dernires modifications.
Les lecteurs y trouverontune documentationqui, par ses qualits de mthode
et de clart, leur permettra d'tre exactement renseigns sur tousies points
qu'une lgislation abondante a rendu de plus en plus complexes.

FRANCIS LEMEUNIER:Pourquoi et commentconstituer une SocidtdAnonyme (5e
Edition). CollectionCe qu'il vous faut savoir. Vendu avec obons de mises

jour gratuites. Prix NF: broch, I9, 80; cartonn, 28,80. Editions J.
Delmas & Cie, I 3 Rue de l'Odon, Paris VIe, I960, I92 pp
L'auteur, sans altrer la clart et la mthode qui ont fait le succs des

quatre premires ditions, a enrichi cette nouvelle refonte des sources

jurisprudentielles les plus importantes et des rfrences indispensables;
suivant une conception indite de la Collection, ces notes sont places en

marge. L'ouvrage constitue le digestD le plus actuel de la loi de I867 et tient
compte des toutes derniresordonnancesaussi bien dans le domaine juridique
que sur le plan fiscal et social; tous ceux qui ont apprci les prcdentes
ditions seront heureux de efaire le pointo en se procurant cette nouvelle
dition, et nous nous devons de la recommander tous ceux qui ne connais-
sent pas encore la MthodeLemeunier pour appliquer le droit des socits.
On peut dire que l'ouvrage est indispensable tous les prsidents-directeurs
gnraux, directeurs adjoints, tous les administrateurset leurs conseils,
comptables notamment.

FRANCIS LEMEUNIER: Pourquoi et commentconstituerune S.A.R.L. Collection
Ce qu'il vous faut savoir. Editions J. Delmas et Cie, 1 3 rue de l'Odon,
Paris-V,Ie, 196O.
Voici en moins de 4 ans la 5edition de cet ouvrage devenu un classique du

genre. La mthode Lemeunier est bien connue en matire de constitution de
socit. Mais il n'est pas inutile d'indiquer que l'ouvrage est aussi indispen-
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sable ceux qui sont grants en exerciceou appelspar leurs fonctions:comp-
tables ou juridiques, connatrede la vie d'une S.A.R.L. La loi fondamentale
de I925 est galementcommentearticle par article, et l'auteur met en garde
les lecteurs contre les embches trop souvent mconnues de cette loi rpute
simple et cependant parfois d'application dlicate. Comme dans tous ses

ouvrages, l'auteur ne se borne pas l'examen du problme juridique, mais
indique tout au long de son expos les incidences fiscales et sociales qu'il est
aussi indispensable de bien connatre notre poque. Cette 5e dition est

jour des toutes derniresdispositionsjuridiques, fiscaleset socialeset compor-
te les plus rcentes dcisions de jurisprudence.

W. GARCIN et F. HEPP: Recueils pratiques du droit des allaites dans les pays
du MarchCommun. Tome I. Rgime des socits. Supplmentno. 9. Editions
Jupiter, 23 rue de Mont-Thabor, Paris (Ier).
Un compte rendu du prsent ouvrage at publi dans le Bulletin Tome

XIII, p. lO5. Le supplment no. g contient les textes suivants: Section
A llemagne: traduction du loi sur l'augmentationdu capitalpar incorporation
des rserves et sur le compte des profits et pertes (23-XII-i959) et du loi sur

les mesures fiscales (30-XII-I959) et le texte original de ces textes: Gesetz
ber die Kapitalerhhunget Gesetz ber steuerrechtlicheMassnahmen.

GERMANY

BAEHREN : Die Behandlungder Einkn]teaus Gewerbebetriebim internatinalen
Steueryecht unter besonderer Bercksichtigung des Doppelbesteuerungs-
abkommens der BundesrepublikDeutschland, Diss. Mnchen I957. E. Hahn,
Becherstr. 37, Dsseldorf, 220 S.
Der Verfasser hat in seinem klar gegliederten Werk eine eingehende

Bestandsaufnahmeder Zentralfragen des internationalen Steuerrechts vor-

genommen. Einleitend schildert er ausgehendvom Wesen und den Aufgaben
des internationalen Steuerrechts die geschichtliche Entwicklung. Der erste
Teil der Abhandlung ist der Betriebsttte als Anknpfungsmomentfr die
Besteuerungder Einknfteaus Gewerbebetriebgewidmet. Die Einknfteaus

Gewerbebetriebwerden gegenber den anderen Einkunftsarten abgegrenzt.
Dem Begriff der Betriebsttte im nationalen Aussensteuerrecht wird der
Begriff im zwischenstaatlichen Steuerrecht gegenbergestellt. Eingehend
dargelegt und gewrdigt werden die Betriebstttenartenund ihre Berechtig-
ung als Steuersubjekt. In bereinstimmung mit der heute herrschenden
internationalen Lehre kommt der Verfasser zu dem Ergebnis, dass eine
EinschrnkungdesBetriebstttenbegriffesimzwischenstaatlichenSteuerrecht
anzustreben sei. Im zweiten Teil der Abhandlung wird die Betriebsttten-
gewinnaufteilung im zwischenstaatlichen Steuerrecht behandelt. Der Ver-
fasser tritt fr die konsequente Anwendung der direkten Methode ein; er

hltdie Anwendungdes Progressionsvorbehaltesfr gerechtfertigt.MitLocher
bin ich der Ansicht, dass fr die Besteuerung im Wohnsitzstaat (Geschfts-
leitung) die indirekte Methode vorzuziehen ist, weil in diesem Falle die
Ermittlung des Gesamtergebnissesdes Unternehmenseinfacher und zweck-
mssiger ist. Der dritte Teil befasst sich mit der Organtheorie und dem
Schachtelprivileg im zwischenstaatlichen Steuerrecht. Es wird ausgefhrt,
dassdie Organtheorieim zwischenstaatlichenRecht des Doppelbesteuerungs-
abkommens gegenber Vertragsstaaten grundstzlich nicht angewandt
werden darf. Zur Vermeidungder steuerlichen Mehrfachbelastungvon Kapi-
talertrgen bei Schachtelbeteiligungenempfiehlt der Verfasser eine Ausdeh-
nung der nationalen Bestimmungenauf alle Steuerpichtigen.

Das Buch ist von grossem praktischem Wert. Die Anregungen, die der
Verfasser gibt, sind Zeugnis eines sorgfltigen Studiumsdes internationalen
Steuerreclts. DR. FLICK, Recklinghausen.
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Das Institut FINANZEN UND STEUERN hat die folgenden Hefte verffent-
licht:
Heft 15, Band Io : Der Bundeshaushalt.
Die Schrift gibt einleitend einen Rckblick auf die bisherige Entwicklung

der Bundesfinanzen in den letzten Jahren und behandeltsodann Gesamtbild
und Gestaltung des Haushaltsplans 1961. Als Anhang ist dem Heft eine

Ausarbeitiung des Regerungsrats im Bundesministerium der Finanzen.
WernerCharlet,DieNeuregelungenimBundeshaushaltsgesetzvom2,6.196o
beigefgt.

H. A. FISCHER. Entwicklungshil[eund Steuern, Heft 61.
Der VerfasserentwickeltMglichkeitender Besteuerungder Einknfteund

Investierungen in Entwicklungslndern auf der Grundlage der geltenden
Gesetzgebung. Diese Darstellung ist eine ebenso geeignete wie wertvolle

Wiedergabe der Ausgangslagefr die von Gesetzgebungund Verwaltung zu

treffenden Massnahmen.

Dr. GERHARD ERDSIEK: Juristen-Jahrbuch. I. Band. Verlag Dr. Otto
Schmidt, Kln-Marienburg.
Das Juristen-Jahrbuch, dessen i. Band hier vorgelegt wird, ist als die re-

prsentative Verffentlichung des Juristenstandes geplant. In Wrdiging
dieses Planes haben sich de juristischenVerbndealler Sparten zur Mitarbeit
bereit erklrt. Angesichts der Vielfalt juristischer Berufe soll das Jahrbuch
alle Berufsangehrigendienen, das Ansehen des Juristen in der ffentlichkeit
strken, gleichzeitig aber dem spezialisierten und berlasteten Juristen der

Gegenwart die erleichterteMglichkeit geben, sich in jedem Jahr in konzen-
trierter Form ber die Entwicklungauf den wichtigstenRechtsgebieten,aber
auch ber eine Vielzahl ihn angehender personeller, organisatorischer und
statistischer Tatsachen zu unterrichten. Es ist besonders zu begrssen, dass
fhrende Vertreter der Rechtslehre und der Praxis sich trotz eigener ber-
lastung bereit gefunden haben, den i. Band des Jahrbuchs mit ihren Beitr-

gen zu fllen.
Wir erwhnen die folgenden Aufstze: Dr. Luaung Hessdrfer:Die mnd-

liche Verhandlung vor den Finanzgerichten;Dr. Adoli Arndt: Der Jurist im

Parlament; Pro. Dr. Ulrich Scheuner:Die neuere Entwicklungdes deutschen
Staatsrechts;Prof. Dr. KonradZweigert:Zur neueren Entwicklungdes inter-
nationalen Privatrechts; Dr. Georg Feyock: Die Stellung des Notars im
Rechtsleben; Dr. Gerhard Marquordt: Die Entwicklung der Gerichtsverfas-
sung und des Verfahrensrechtsseit 1949.

DR. ALBERT J. RDLER: Die direktenSteuern der Kapitalgesellschaftenund die
Probleyne der Steueranasswng in den sechs Staaten der Eurpischen Wirt-

scha/tsgemeinscha/t, mit einem Geleitwort von Prof. Dr. Ottmar Bhler.
InternationalesSteuerdokumentationsbro,Herengracht 196, Amsterdam,

196o,284 S.
Der Abschluss der Vertrages ber die Grndung der Europischen Wirt-

schaftsgemeinschafthat das Interesse weitester Krese fr Einzelfragen der

europischen Zusammenarbeit geweckt, unter denen die steuerlichen einen

gewichtigen Platz einnehmen. Innerhalb des Steuerwesens erscheinen die
Probleme der direkten Besteuerung der Kapitalgesellschaften besonders

wichtig. In diese Frage einzudringen und sie rechtlich und wirtschaftlich zu

durchleuchten, ist das Ziel dieser Arbeit. Als Grundlage fr die weiteren

Untersuchungen enthlt der erste Teil der Arbeit, der umfangsmssig am

strksten ist, Einzeldarstellungen der Krperschaftsteuersystemeder sechs

Mitgliedstaaten der EWG. Im zweiten Teil werden die zuvor systematisch
dargestellten Steuervorschriften nach sachlichen Gesichtspunkten mitein-
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ander verglichen und ausgewertetwobeimeist auch ein Blick auf die Ver-
hltnisse in anderen wichtigen Steuerstaaten, vor allem in Grossbritannien
und U.S.A. geworfen wird. Besondere Bercksichtigungerfahren dabei die
Fragen, welche die steuerlicheGewinnermittlung,die Massnahmenzum Aus-
gleich der Geldentwertung, die Besteuerung der Konzernverpichtungen,
sowie die internationale Doppelbesteuerung Inhalt haben. Der drittezum

Hauptabschnittist den Steuerproblemender Benelux, der Montanunionund
der Europischen Wirtschaftsgemeinschaftgewidmet. Daran schliesst sich
ein berblick ber die allgemeine Entwicklung auf dem Gebiete der inter-
nationalen Doppelbesteuerungbei den direkten Steuern an. Was die Harmo-
nisierungsfragebei den Gewinnsteuernanbelangt, so erscheint dem Verfasser
als erstes, gleichzeitigaber auch wichtigstes Ziel die Angleichung der Grund-
stze ordnufigsmssigerBuchfhrungund Bilanzierung,sowie der Abbau der
besonderen Steuervergnstigungen, bei deren Gewhrung die einzelnen
Mitgliedstaatenrecht unterschiedlicheWege gegangen sind.

DR. WALTER ECKHARDTund DR. DR. ARNO HILLEBRECHT: Problematikrck-
wirkender Steuergesetze, Schriftenreihe Unternehmung und Steuer,
Dritte Folge, Heft 3. Carl Heymanns Verlag, Kln, I960, Ioo S.
Die Frage, ob der Gesetzgeber nach dem Verfassungsrecht er Bundes-

republik befugt ist, Gesetze im allgemeinenund Steuergesetzeim besonderen
mit Rckwirkung zu erlassen, fllt seit Jahren einen weiten Raum in der
wissenschaftlichenDiskussion und in den Entscheidungender Gerichte. Die
Untersuchungen des Verfassers fhren zu dem Ergebnis, dass rckwirkend
belastende Steuergesetzeunzulssig sind. Dies ergibt sich aus der Gesamtheit
von Prinzipien, die der Verfassung der Bundesrepublikzugrunde liegen und
in einzelnenVorschriftendes positivenRechtsdurchscheinen,und die auch da
durchschlagen, wo sie tatschlich oder scheinbar mit anderen Prinzipien
kollidieren. Er folgert daraus eine Verletzung des objektiven Verfassungs-
rechts und damit zugleich des in Art. z Abs. I GG gewhrleistetensubjek-
tiven Rechts auf den Rechtsstaat.Das Prinzip der Rechtssicherheitverlangt,
dass der Staatsbrger sein Handeln an einer unverrckbaren Gesetzeslage
orientieren kann.

DR. EBERHARD LITTMANN : Das Jahressteuergesetz I96o. Fachverlag fr
Wirtschafts-und SteuerrechtSchrfer & Co., Hacklnderstrasse33, Stutt-
gart O, I960, I02 S.
Das SteuernderungsgesetzI96o setzt die Reihe der nderungsgesetzeder

letzten Jahre, wie sie namentlich auf dem Gebiet der Einkommensteuer
ergangen sind, fort. Es kndigt sich hier die Methode der sogenannten
Jahressteuergesetze an, mit denen man zeitbedingte Anpassungen bei den
jeweiligen Steuergesetzen vornehmen will. Der bekannte Kommentator des
Einkommensteuergesetzeshat in der vorliegendenSchrift die grosseFlle von

Zweifelsfragen, die das Gesetz aufwirft, sehr eingehend behandelt. Fr die
Angehrigen der steuerberatendenBerufe und der Finanzverwaltungist es

wertvoll, dass der Verfasser dort, wo es ntig erscheint, kritische Betrach-
tungen nicht umgeht.

DR. WERNER LIEROW: Ratgebertr die Erbschattsteuer. Reihe: Spezialfragen
im Steuerrecht, herausgeber Dr. Wilhelm Hartz. Fachverlag fr Wirt-
schafts- und SteuerrechtSchffer & Co., Hacklnderstrasse33, StuttgartO,
I960,72 S.
Der Verfasser sah seine Aufgabe in erster Linie darin, dem Leser an Hand

von Beispielen einen allgemeinen berblick ber das Erbschaftsteuerrecht
zu vermitteln. Besonderer Wert wird auf die Errterung solcher Fragen
gelegt, die im praktischen Leben, insbesondere im Rahmen eines Geschfts-
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betriebes, hufig auftreten. In diesem Zusammenhangkam es vor allem da-
rau an, die im Erbschaftsteuergesetzvorgesehenen Steuerbefreiungen und

Steuerermssigungen aufzuzeigen. Da das Erbschaftsteuerrechtweitgehend
auf den Bestimmungendes brgerlichen Rechts, insbesondere des Erbrechts,
aufbaut, sind zum besserenVerstndnisder Materie auch Vorschriten des

brgerlichen Rechts behandelt worden.

Dr. WILHELM HARTZ und JosEF OvER: A B C - Fhrer Lohnsteuer. Fach-

verlag fr Wirtschafts-und SteuerrechtSchffer & Co., Hacklnderstr. 33,
Stuttgart O. Grundwerk auf neuestem Stand DM I 2.-.

Die Lie/erungen 35 und 36 dienen vornehmlich der Auswertung der Lohn-
steuer - Richtlinien 196o, deren Text in der Lieferung 35 enthalten ist, sowie
der jngsten Rechtsprechung und Verwaltungsanweisungen.Die Lieferung
36 enthlt ausserdem den Auszug aus der neuen Fassung des Einkommen-
steuergesetzes und die neue Fassung des Wohnungsbau-Prmiengesetzes.
Wichtige Stichworte wie Arbeitnehmer - Aushilfsttigkeit - Beamte -

Erstattung von Lohnsteuer - Kinderfreibetrge- Reisekosten- Sparprmien-
gesetz wurden der neuen Rechtslage angepasst.

Dr. RUDOLF KoRN und Dr. GEORG DIETZ: Doppelbesteuerwng.Sammlung der
zwischen der BundesrepublikDeutschland und dem Ausland bestehenden
Abkommen ber die Vermeidung der Doppelbesteuerungmit den hierzu
anwendbaren inlandischen Gesetzesvorschriften.Mit einer systematischen
Einfhrung und ausfhrlichen Erluterung. 7. Ergnzungslie]erung, Juli
I96o. C. H. Beck'sche Verlagsbuchhandlung,Wilhelmstrasse 9, Mnchen

23.
Eine Besprechung dieser bersichtliche und fr den Praktiker ntzliche
Sammlung wurde in Bulletin Bd.XI, S. 222 verffentlicht.
Die 7 Ergnzungslieferungbringt das Abkommen mit der Schweiz von

I93 I in der durch die Zusatzprotokolle vom 9. 9 1957 und 20. 3 1959 ge-
nderten, am 25. November 1959 bekanntgegebenen Fassung, ferner ein
Verzeichnisder unter das Abkommen fallenden schweizerischen Steuern, die
in der SchweizelassenenVorschritenberde Erstattungvon Quellensteuern
aus Dividendenund Zinsen, sowie das weiter angewendeteVorkriegs-Abkom-
men mit Japan ber die Besteuerung von Einknften aus Seeschiffahrt. Die
Abkommen mit Indien, den Niederlanden, Pakistan und Schweden sind
nunmehr ratifiziert und am 23. Juni 196o im Bundesgesetzblattbekanntge-
macht worden. Dies ist zu den Titeln der betreffendenAbkommenangemerkt.
Mit dieser Lieferung hat die Ausgabe einen Umfang erreicht, den der jetzige
Ordner gerade noch fassen kann. Mit der nchsten Ergnzungslieferungwird
deshalb ein neuer Ordner mit grsserer Rckenbreite geliefert werden. Der
schmalere Ordner kann sodann als AblegeordnerVerwendung finden.

HEINZ A. NEUBURG: Export-Wrterbuchin vier Sprachen. Englisch-Deutsch/
Franzsisch-Deutsch/ Spanisch-Deutsch.Erich SchmidtVerlag, Herforder
Strasse Io, Bielefeld, I96O, 289 S. Preis DM 28.-.
An einem Fachwrterbuch in den vier am meisten benutzten Sprachen

(deutsch - englisch - franzsisch - spanisch), das sich auf die kaufmnnisch-
technischen Fachausdrckedes Ex- und Imports und aller damit verbunde-
nen Sparten wie Spedition und Verkehr, Bank- und Dokumenten-Verkehr,
Geldwesen, Werbung, Versicherungs- und Steuerwesen u.a.m. beschrnkt,
hat es bislang gefehlt. Diese Lcke wird durch das von Neuburg zusammen-

gestellte Export-Wrterbuch in erfreulicher Weise geschlossen. In jahre-
langer Kleinarbeit hat der Verfasser die Fachausdrcke zusammengetragen
und so aus der Praxis fr die Praxis den erwnschten Helfer geschaffen. Das
Wrterbuch ist nicht nurr diejenigen bestimmt, die bereits als Auslands-

korrespondentm Ex- und Import ttig sind und gelegentlch das ene oder
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andere Wort nachschlagen mchten, sondern auch fr alle jungen Ex-und
Import-Kaueute, die sich auf die schwierige, aber interressante Arbeit
dieser Berufssparte vorbereiten. Auch allen Klein- und Mittelbetrieben, die
gern auslndische Kunden beliefern mchten, aber mangels Fachkrften
keine Mglichkeit fr einen fremdsprachlichen Schriftwechsel haben, wird
das Wrterbuch ein ntzlicher Helfer sein.

Dr. HEINZ COMMER : EWG - Wrterbuch. Franzsisch-Deutsch, Deutsch-
Franzsisch. Erich Schmidt Verlag, Herforder Strasse IO, Bielefeld, I96o,
I34 S.
Die erste Auflage des EWG-Wrterbuches,die im BulletinXIV, S 16o be-

sprochenwurde, war schon in kurzer Zeit vergriffen. Die zweite unvernderte
Aufage liegt jetzt vor.

Steuerrechtsprechung in Karteifoym. Hchstgerichtliche Entscheidungen in
Steuersachen. Begonnen von ALFONS KROZEK, fortgefhrt von Dr. W.
HBSCHMANN und PAUL KAATZ. Verlag Dr. O..Schmidt, Ulmenailee
96-98, Kln-Marienburg.
Die Sammlung ist nach den Gesetzen und innerhalb des Bereichs des ein-

zelnen Gesetzes nach den Paragraphen geordnet. Sie bietet demnach den
bequemsten, besten und verlsslichstenberblickber die Rechtsprechung
zu jeder gesetzlichen Bestimmung. Ein Datenregister und ein Sachregister
erleichtern das Aufsuchen der Entscheidungen.Die Entscheidungensind im
ganzen Wortlaut wiedergegeben. Dadurch wird es ermglicht, die Recht-
sprechung zur einzelnen gesetzlichen Bestimmung intensiv zu studieren. Da
die.Ergnzungslieferungenin Monatsabstndenfolgen, ist das wertvolleWerk
stndig auf dem neuesten Stand. Es sind erschienendie Lieterungen Io6 und
IO7.

Schnellkartei des deutschen Rechts. Reihe III. Verlag Dr. Otto Schmidt,
Ulmenallee96-g8, Kln-Marienburg.
Diese Sammlung bringt die vollstndigen amtlichen Texte einschl, der

ergnzendenBestimmungenund der dazugehrigenNebengesetze.Fussnoten
unterrichten ber Fundstellen und den Zeitpunkt.des Inkrafttretens. Die
Loseblattform hlt das Werk durch schnellste Bercksichtigung etwaiger
Gesetzesndelungenstets auf dem neuesten Stand.
Die Lieferung I02 ist erschienen. Inhalt: LStR 196o, Neufassung der Spar
PDV, Kurswerte ausl. Whrungen u.a.m.

HBSCHMANN-GRABOWER-BECK-VON WALLIS-SCHWARZ' Kolnmenta zuict

Umsatzsteuergesetz. Lieferung I7, Nov. I96o. Verlag Dr. Otto Schmidt,
Ulmenallee 96-98, Kln-Marienburg.
Diese Lieferungenthlt ua. die Erluterungenzu 4 Ziff. I5 von OFinPrs.

a. D. Prof. Dr. Dr. Grabower sowie berarbeitungender i Zifi. 3,4 Ziff. I
a u. b und des 6 von OFG-Rat Dr. Schwarz. Die angekndigteFortsetzung
der Kommentierungzu 7 Abs. 3 (Einzelflle) folgt voraussichtlichin der
nchsten Lieferung.

Dr. LoRENZ GRSCHING, Dr. ALFONS STENGER und HANS DIEDENHOFEN:
Kommentar zuyn Beweytungsgesetzund Verngensteuergesetz.Lieferung IO,
Dez. 196o. Verlag Dr. Otto Schmidt, Kln.
In diesem grossen Kommentar werden die beiden wichtigen, in engem

sachlichen ZusammenhangstehendenSteuergesetzeumfassendund erschpf-
end behandelt. Die Loseblattformwurde mit gutem Grund gewhlt, um das
Werk in Anbetrachtder im Fluss befindlichengesetzlichen Regelungenstets
auf dem letzten Stand von Gesetzgebung und Rechtsprechung zu halten.
Die Lieferung IO enthlt neben einigen besonders wichtigen Erlasstexten
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die berarbeitungvor allem der 57, 62, 70 und 77 BewG; auch sind die
Erluterungen zu einigen Vorschriften des VStG gendert und ergnzt ,.vor-
den. Damit ist der Kommentar wieder auf den neuesten Stand gebracht
worden. Gleichzeitig nit dieser Lieferung erhalten alle Bezieher eine zweite
Einbanddeckemit dem Aufdruck II.

CARL HERRMANN, DR. GERHARD HEUER, DR. ARNOLD HEINING und OTTO
VON SCHILLING: Kommentarzur Einkommensteuereinschl. Lohnsteuer und
Krperschaftsteuer. 8. Auflage, 4000 Seiten Lexikonformat, in 5 gzln.
Sammeleinbanden,DM 98,-. zzgl. DM 3,50 pro Sammeleinband.Lieferung
44, Nov. 196o. Verlag Dr. Otto Schmidt, Ulmenallee 96-98, Kln-Marien-
burg.
Aus der Praxis heraus ist dieser fhrende Kommentar geschrieben. Seine

Autoren - zu denen jetzt auch Rechtsanwalt Dr. A Heining, Steuerreferent
im BDI, und RegRat z. Wv. O. von Schilling, Steuerreferent in der Rhein.-
Westf. Revision Treuhand AG, gehren - kennen als ehemalige Finanz-
beamte die Praxis der Verwaltung genau und damit gut die Belange der
Steuerpichtigen.Seine wirtschaftsnaheEinstellung ist weithin bekannt. Der
bersichtliche Aufbau des Kommentars erleichtert die Arbeit mit ihm. Ein
besondererVorteil liegt in der Zusammenfassungder zueinander gehrenden
Steuergesetze in einem einzigen Werk, wodurch Wiederholungenvermieden
werden. Der Kommentar gliedert sich in Textteil, Erluterungsteil zu den
einzelnen Paragraphen, Urteils- und Schlagwortregister.Gerade die Registersind wegen ihres Umfanges und ihrer Ausfhrlichkeit (mit insgesamt 290
Seiten) - das Urteilsregister gibt bis zu fnf verschiedene Fundstellen an -

sehr ntzlich. Die 44 Lieferung enthlt das vor kurzem erst verkndete
EinkStG I960 und die LStDVO 1959, die bisher im Textteil noch fehlte. Die
Erluterungen zu einer ganzen Reihe von wesentlichen Vorschriften sind
wiederum berarbeitet worden; darunter befindet sich auch der durch das
StndG I96o genderte6a EinkStG.

JAKOB THEIS: Praktischer Fhrer durch das Steuerrecht. 7. Aufiage. Lie/erung
28, Okt. I96o. Verlag Dr. Otto Schmidt, Ulmenallee g6-98, Kln-Marien-
burg.
Das Buch bringt das Gebiet des gesamten Steuerrechts in einfacher Spra-

che, veranschaulichtdurch Verwendung zahlreicher Beispiele, nahe. Es will
vor allem den Anfnger in systematischer Darstellung in das Steuerrecht
einfhren, gleichzeitig aber auch dem Steuerbeamten, Steuerberater usw.
als Nachschlagewerk dienen, wenn er sich schnell ber bestimmte Fragen-
gebiete unterrichten will. Nach lngerer Paus, die ua. durch das StndG v.

30. 7. 60 veranlasstwar, wird der Theis wieder auf den neuesten Stand ge-
bracht. In der nchsten Lieferung, die baldmglich nachfolgen wird, sollen
noch die UmsSt. und GrundSt. berarbeitet werden.

SCHOLZ-BOYENS-WELL-HERRMANN-STEII,BRING-STENGER-FELIX: Bewertung
und Besteuerung des Grundbesitzes. Lie[erung I3, August I96o. Verlag Dr.
Otto Schmidt, Ulmenallee 96-98, Kln-Marienburg.
Da der bisherige Bearbeiter des Grundsteuerteils, Geheimrat Dr. Scholz,

verstorben st, hat Ministerialrat Dr. Stenger eingewichtigen Stellen dieses
Teils durchgesehen und vllig neu gefasst. Eine berarbeitungdes von dem
krzlich verstorbenen Ministerialrat i. R. Weil verfassten Teils Bewertung
von Grundvermgen wird ebenfalls im Laufe der Zeit von MinRat Dr.
Stenger vorgenommenwerden. Dieser Lieferung liegt ferner ein Nachtrag des
Sachregisters bei.

Dr. WALTER HBSCHMANN, Geheirnrat ERNST HEPP und Dr. ARMIN SPI-
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TALER: Kommentar zur Reichsabgabenordnung und den Nebengesetzen.
Lieferung 33, November I960. Verlag Dr. O. Schmidt, Kln.
Diese Lieferung enthlt neben den berarbeitungen verschiedener Vor-

schriftendie Erluterungenzu den 215, 219, 220 und 478-48g von Prof. Dr.
Spitaler.

Schon jetzt weisen wir die Bezieher darauf hin, dass die Finanzgerichts-
ordnung, die mglicherweisenoch in dieser Legislaturperiodeverabschiedet
wird, im Rahmen dieses Kommentars erlutert wird. Die betreffende Er-
gnzungslieferung soll mglichst bald nach Verkndung des Gesetzes er-
scheinen.

Dr. M. TROLL: Vermgensteuer,Vermgensteuergesetzund Bewertungsgesetz
mit Durchfhrungsverordnungen,Nebengesetzenzind Verwaltungsanswei-
sungen. Verlag Franz VahlenGmbH, Berlin-Lichterfelde-West,Willdenow-
strasse 6, 196o,736 S.
Der von einem ersten Sachkennerbarbeitete Kommentarist wegen seiner

umfassenden Bearbeitung dieses schwierigen Gebietes fr die gesamte
Steuer- und Wirtschaftspraxisvon ausserordentlicherBedeutung. Der Ver-
fasser, der u.a. durch seine Mitarbeit an dem Kommentarvon Krekeler, Be-
wertungsgesetz (besprochen in Bulletin XII, S. i04), in der Steuerpraxis all-
gemein bekannt und geschtzt ist, bringt in seinem Vermgensteuer-Kom-
mentaraussereinerausfhrlichenKommentierungdesVermgensteuergsetz-
es auch die Erluterungen zu den 54-77 des Bewertungsgesetzes. Neben
einer erschpfendenKommentierungaller einschlgigenVorschriften, haben
u.a. auch die umfangreichenFragenkomplexeerstmals eine ausfhrliche Be-
handlung gefunden, die, wie z.B. die Pensionsrckstellungen,in den letzten
Jahren bedeutsam geworden sind. Der Kommentar von Troll ermglicht in
dieser umfassenden Bearbeitung die Klrung aller bei der Vermgensteuer-
Hauptveranlagung 1960 sich ergebenden Zweifelsfragen. Die Benutzer des
Kommentarswerden es begrssen, dass wichtige im Zusammenhangmit den
ErluterungenstehendeGesetze, Verordnungenoder Richtlinienim Wortlaut
wiedergegeben sind. Der Kommentar zur Vermgensteuer ist zugleich Er-
gnzungsband zu dem Kommentar Krekeler, Bewertungsgesetz, 6. Auage.
Alle Benutzer des Krekeler bentigen den KommentarTroll, da in dem
Krekeler die 54-77 des Bewertungsgesetzesnach der Vermgensteuer-
Hauptveranlagung196o einer Neubearbeitungbedrfen. Dr. Troll, der diese
Paragraphenauch in der 6. Auflage des Krekeler kommentiert hatte, ist
zur Bearbeitungdes neuen Werkes somit im besonderenMasse berufen. Beide
Werke zusammen geben ein umfassendes, dem neuesten Stande der Rechts-
lage entsprechendes Kompendium des Bewertungs- und Vermgensteuer-
rechts. Zusammenfassend ist zu sagen, dass der neue Kommentar zur Ver-
mgensteuer als selbstndiges Werk fr die Bearbeitung aller bei der Ver-
mgensteuer-Hauptveranlagung I960 auftretenden Fragen Verwendung
tindet und deshalb zum unentbehrlichen Rstzeug aller Steuerberater,
Wirtschaftsprfer und Veranlagungsbeamtengehrt. Darber hinaus aber
ist dieses Werk zugleich Ergnzung zu dem Kommentar Krekeler, Bewer-
tungsgesetz, 6. Auflage.

STEUERRECHT,Grundriss in zwei Bnden, von Prof. Dr. OTTMAR BHLER und
Prof. Dr. GEORG STRICKRODT. Betriebswirtschaftlicher Verlag Dr. Th.
Gabler, Wiesbaden, 196o. Bd. I: 687 S; Bd. z: 372 S.
BAND I: AllgemeinesSteuerrecht, Prof. Dr. GEORG STRICKRODT.
Nachdem vor inem Jahr der I. Halbband (Grundlagen des allgemeinen

Steuerrechts)vorab erschienenist, liegt nun der ganze erste Band geschlossen
vor. Damit haben Praktiker, Studierendeund Wissenschaftlerendlich wieder
ein Standardwerk zur Verfgung, das das gesamte Steuerrecht in systema-
tischemZusammenhangdarstellt.DasWerkBhlerswar zweifellos immerdas

28



Reviews IV Comptes Rendus

Standardwerkauf diesem Gebiet. Prof. Strickrodtsetzt in der dritten Auflage
des Buches diese verpflichtende Tradition fort. In klarem, geschlossenem
Gedankengangfhrt er auch die schwierigstenFragen auf ihren Kern zurck.
Besonderswertvoll ist es, dass er durch die BercksichtigungneuesterUrteile
und Ansichten in die aktuellen Auseinandersetzungeneinfhrt, die bei vielen
Einzelfragen im Gange sind, und die Ansatzpunktefr die sich anbahnende
weitere Entwicklung zeigt. Das Neue an dieser 3. Auage ist die Vertiefung
der finanzwissenschaftlichenDarlegung, vor allem aber die Darstellung ver-

fassungsrechtlicherBesteuerungsthemen,die vor wenigen Jahren noch kaum
eine Rolle spielten, heute aber mehr und mehr Platz in der steuerlichen
Diskussion einnehmen. Aus dem Inhalt. tGrundlagen: Steuerschuld und
Steuerpicht.Steuerverkrzung.Die Steuerrechtsordnungdes Grundgesetzes.
Gewohnheitsrecht und Beachtung der Rechtsprechung. Auslegung der
Steuergesetze.Das Gerechtigkeitsprinzip.Die Verfassungsgewhrleistungen-

Das materielle Steuerrecht: Staatsangehrigkeitund Aufenthalt. Stellvertre-
tung des Steuerpichtigen.ErlschenpersnlicherSteuerpichtenund Rechts-
nachfolge. Einzelunternehmung, Personengesellschaften, Kapitalgesell-
schaften und Genossenschaften, Konzerne, Interessengemeinschaften,Kar-
telle, Krperschaften des ffentlichen Rechts. Entstehung und Inhalt des
Steuerschuldverhltnisses,Flligkeit und Tilgung der Steuerschuld. Steuer-
befreiungen und Steuerermssigungen. Einheitsbewertungsverfahren - Das
formelle Steuerrecht: Organisation der Finanzverwaltung und der Finanz-
gerichtsbarkeit. Ermittlungs- und Festsetzungsverfahren. Rechtsmittel-
verfahren. Betriebsprfung. Steueraufsicht und Steuerfahndungsdienst

Steuerstrafrecht:Verwaltungsstrafverfahren.GerichtlichesVerfahren. Voll--

streckung. Steueramnestie und Gnadenakte - Der Auftrag des allgemeinen
Steuerrechts: Ordnungsauftrag der Steuerrechtslehre. Gestaltungsauftrag
der Steuerrechtspolitik.
BAND 2: Einzelsteuerrgcht, Prof. Dr. OTTMAR BHLER.

Nach wie vor ist das Werk von Professor Bhler das Standardwerk auf
dem Gebiet des Steuerrechts. Es ist gerade heute nach so vielen Steuerrefor-
men, nach dauernden grsseren und kleineren Gesetzesnderungen, in einer
Zeit, in der sich fast niemand mehr iin steuerlichen Gestrpp zurechtfindet,
unentbehrlicherdenn je. Die Klarheit der Gedankenfhrungbesticht auch in
diesem Band des Grundrisses. Die im AllgemeinenSteuerrecht angeschnit-
tenen Fragen werden den rund 50 verschiedenenEinzelsteuernentsprechend
systematisch dargestellt und das Fr und Wider der Neugestaltung des
Steuerrechtsystemsabgewogen.Urteiledes RFH und BFH ergnzendie Aus-
legung der verschiedenen Steuergesetze. Seine umfassenden Kenntnisse auf
dem Gebiet des Steuerrechts und allen angrenzenden Gebieten ermglichen
es ProfessorBhler, Vergleichezwischenden heutigenGegebenheitenund den
geschichtlichen Formen der einzelnen Steuern zu ziehen. Von einer hohen
geistigenWarte aus bt BhlereinepositiveKritikan der Steuergesetzgebung
und gibt damit wichtige Ansatzpunkte fr die Neugestaltung des Steuer-
systems. Ausdem Inhalt: Die Einkommensteuer:Die veranlagteEinkommen-
steuer. Werbungskosten.Sonderausgabenund Spenden. Das Einkommenaus

Gewerbebetrieb. Die Steuerbilanz. Bewertungen und Abschreibungen. Das
Einkommen aus Landwirtschaft und Forstwirtschaft. Freie Berufe und
sonstige selbstndigeArbeit. Die berschusseinknfte.Die Lohnsteuer - Die
Krperschaftsteuer - Die Vermgensteuer - Die Erbschaftsteuer - Die
Gewerbesteuer - Die Grundsteuer- Betriebsabgabeund Rentenbank-Grund-
schuld 1949 - Die Lastenausgleichsabgaben:Grundgedankeund Werdegang
des LAG. Die Vermgensabgabe.Die Hypothekengewinnabgabe.Die Kredit-
gewinnabgabe. Die Feststellung der Schden. Abzugsfhigkeit der Aus-
gleichsabgaben bei laufenden Steuern. Passivierung und Nichtpassivierung
der Ausgleichsabgaben in der Bilanz - Verkehrsteuern: Die Umsatzsteuer.

29



Reviews IV Comptes Rendus

Die drei Kapitalsteuern (Gesellschaftsteuer, Wertpapiersteuer, Brsen-
Umsatzsteuer). Die Grunderwerbsteuer.Die brigen Verkehrsteuern - Zlle
und Verbrauchsteuern- Landes- oderortsrechtlichgeregelteGemeindesteuern

Kirchensteuern.-

DEUTCHE STEUER-ZEITUNG Ausgabe C. Herausgeber Ministerialdirektor
MERSMANN, BFM. Industrie-VerlagCarlheinzGehlsen, Industriestrasse63,
Postfach 448, Heidelberg.
Die Deutsche Steuer-Zeitung Ausgabe C bringt als selbstndiges Nach-

schlagewerk in bewhrter Loseblattform die steuerlichen Gesetze und Ver-
, ordnungen im Wortlaut mit Erluterungen von Referenten und Sach-

bearbeiternrles Bundesfinanzministeriums.Diese Ausgabe ist eine Ergnzung
zur Deutschen Steuer-ZeitungA und B.

Es ist erschienen Lieferung Nr. 176:
Lohnsteuer-Durch/hrungsverordnung96o und Lohnsteuer-RichtlinienI960

mit Stichwortverzeichnis.

INDIA

ARUN KuMAR GHOSH : Fiscalproblem ot growth with stability. Reprinted from
theCalcutta Review, January, I959. Calcutta University Press, 56 pp.
FiScal policy in an under-developedeconomy, maximising growth in face

of spontaneous business cycles, variability of fiscal receipts and foreign-
exchange earnings, must maintain public (developmental) expenditure at

fairly high and stable level. Because the phase of the cycle is relevant for
growth with stability, while the fiscal developmentaloutlays are maintained
at high levels, the magnitudeof the revenue surplus and the rate of public
expenditurehave to be varied contra-cyclically,over the up-graded growth-
trend.

An outline ot direct taxes in India. Ministryof Finance,New Delhi, 1959, 86 pp.
The presentbookletgives in broad outlinethe existing Indian tax structure

covering both corporate and personal taxation.

IRELAND

A new system fof the taxation of salayies and wages. Pay as you earn. Govern-
ment publications sales office, G.P.O. Arcade, Dublin, 195o, 27 pp

This brochure is an explanationof the Pay as you earn system as it has
been introduced in the Republic of Ireland.

JAPAN

HANYA ITO : New facts and figures on Japanesepublic finance. Reprinted from
the Annals of the HitotsubashiAcademy, August I959 HitotsubashiUni-
versity, Kunitachi, Tokyo, 20 pp.
This paper is intended to give facts and figures on, as well as a brief expla-

nation of, public finance in Japan as related to economicdevelopment. It was

originally compiled as a report for the i4th Congress of The International
Institute of Public Finance held in Brussels, September 15-18, I958.

MOROCCO

ANDR THRIOREAU: Code Fiscal. Edit par Fidutec (Fiduciaire Marocaine
d'Editions Techniques), 81, rue Colbert, Casablanca.
Un compte rendu de ce livre sur le systmefiscal au Maroc atpubli dans

le Bulletin XI, p. 37. Les feuillets de mise jour de mars et juin 196o contien-
nent des pages pour les parties taxe urbaine, impt des patentes, impt sur

les bnficesprofessionnels,caisse d'aide sociale, rgimes douaniers spciaux,
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taxes intrieuresde consommation,timbre, imptssur produitsminiers: lgis-
lation financire.

NETHERLANDS

Dr. H. A. DRIELSMA: De wetsizterpretatie in het fiSCale r8cht en de rechtsbe-

scherming van de Nederlandsestaatsburger. (Interpretationof fiscal law and
the legal protection of the Dutch citizen) With a summary in English.
. E. Kluwer, Deventer, 1958, 203 PP
The subject of legal interpretation with which numerous generations of

lawyers occupied themselves throughout the ages, can be qualified as the
central problem of jurisprudence. It is closely connected with legal security
which the author inspired to make research into the subject of the interpre-
tation of fiscal laws and its significance for the Netherlandscitizen. After an

introduction the dissertation treats in the frst part the jurisprudence in
relation to the interpretationof statute law in general. The circumstancethat
a statute is to be considered as a formulation of laws leads the author to his
opinion that the element of justice cannot be ignored by any interpreterof a

statute. Thereuponconsiderationsare developedby the author regarding the
function and the methods of construction in view of the difference between
interpretationand application of statutes. Moreover attention is paid to the
attitude of the various interpreters in this field: judge, government and
citizen. The author puts high value on'comparison of law and therefore he

implicates in his research the ruling opinions in France, Belgium, The United
Kingdom, North- and South-America, Scandinavia, (Western) Germany
Switzerland and The Netherlands. The third part deals with the interpreta-
tion of fiscal laws. The dissertationends by considering the influenceo inter-
pretation of fiscal laws upon the security of law.

J B. KLOOSTERMAN:Overzichtvan de wetgeving inzake de in-, uit- en doorvoey
en de accijnzen in het algemeen. 4th edition. Supplement 2, November 2nd,
196o. De BelastingwetgevingSerie I. & A. No. I2. J. Noorduijn en Zoon
N.V. - Publishers - Gorinchem, Netherlands.

F. W. A. M. PAYMANS: Waardewet. Edited by W. HOoGEVEEN. 2nd edition,
SupplementI, November I Ith, I96o. De BelastingwetgevingSerie I. & A.,
No. Io. J. Noorduijn en Zoon N.V. - Publishers - Gorinchem, Netherlands.

P. KARMELK : Suikerwet. 2nd edition, Supplement 7. De Belastingwetgeving
Serie I. & A. No. 9- J Noorduijnen Zoon N.V.- Publishers - Gorinchem,
Netherlands.

A. J. ENGELBERTSand A. A. VERDENIus: De neuwe belastingwetgeving. (The
new tax legislation). N. Samsom, Alphen aan den Rijn, I96o,72 pp
In this brochure a survey is given of the Bill concerning the new tax

legislation in the Netherlands. The booklet contains a comparison between
the old and th new provisions as regards income tax, wage tax, property tax,
company tax and dividend tax. The publication is of mportance for compa-
nes, banks, accountants, tax lawyers and for everyone interested in the new

tax legislation.

R. M. SMITS: Woordenboekvan Omzetbelastingtarieven.2nd edition. N. Samsom
N.V. - Publisher - Alphen aan den Rijn, Netherlands.
Supplement 20, 3 I okt. I96o, of this dictionary of Sales Tax Tariffs in the

Netherlands has appeared.

C. VAN SOEST and A. MEERING: Leidraad bij de belastingstudie. I. (Guide for
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tax study). Supplement 5. S. Gouda Quint -- D. Brouwer en Zoon, Uit-
gevers in het Huis de Crabbe, Arnhem.
A review of this loose-leaf work on Dutch taxation was published in

Bulletin Vol. XI, p. 229. The Ii]th supplement contains new pages for
replacement.

Handboek voor in- en uitvoer onder redactie van Prof. Dr. B. ScHENDsToKen
J. DE WILLIGEN. (Handbook for import and export). . E. Kluwer,
Deventer, N. Samsom, Alphen aan den Rijn.
A review of this Handbook for import and export was published in Bulle-

tin Vol. XIV, p. I69. Since then the following supplementshave appeared:Deel A Belastingheffingbij invoer, AeveringVII.
Deel B I Tariet van invoerrechten, Heffingspercentages,Supplementen I4, I5.Deel B 2 Tariet van invoerreckten, Toelichtingen Beslissingen, Supplementen
4,5

Dr. M. J. H. SMEETs and J. H. MEIHUIZEN: Beknopte Belastinggids. (Concise
tax guide ) Ioth edition. Supplement 9. L. J. Veen's Uitgeversmij.,Leidse-
gracht 78, Amsterdam.
This guide to Dutch taxation contains a concise survey of the most impor-

tant parts of the various tax Acts. Recently Supplement 9 has appeared
containinga number of pages intendedfor replacementof out-datedsections.

W. E. C. DE GRooT: Nederlandse Belastingwetten.
N. Samsom N.V. - Publisher - Alphen aan den Rijn, Netherlands.
The seven volumes of this loose-leafsystem on Dutch taxation contain the

texts of the Dutch tax acts. The nos 69-75 ot the supplements, which keepthese volumes up-to-date, have been published.

H. W. VERMEULEN and H. G. M. WARDENIER:Teruggaaf van omzetbdasting
bij uitvoer, Volume I and II. N. SamsomN.V. - Pubhsher - Alphen aan den
Rijn, Netherlands.
Supplements 62-66 to these loose-leaf volumes have been published.

Mr. J. C. DE WAARD, J. TIGGELMAN and R. M. SMITS: Omzetbelasting (Sales
Tax). Fiscale handleidingvoor de practijk. Vuga-Boekerij, Arnhem.
In Bulletin Vol. XI, p. I5I a review of this loose-leaf handbook on the

Dutch Sales Tax legislation was published. Supplements 43-46 have been
published.

A. M. DIJK, G. JANSEN, J. C. SCHROOT and F. VERSTEGEN: De Gemeentelijke
Belastingen. (Municipal Taxes). Vuga-Boekerij, Arnhem.
A review of this loose-leafwork on municipaltaxes in the Netherlandswas

published in Bulletin Vol. XI, p. 147. Supplement 35 has appeared.
FED losbladig scaal weekblad. (loose-leaf tax weekly). Uitgeverij FED.

Roemer Visscherstraat29, Amsterdam-WestI.
Nos 75I-766 of this weekly, which contains tax articles, discussionsof case

law and resolutions,and answers to questions as regards Dutch tax problems,
have appeared.-

FED's Fiscaal Repertorium. Uitgeverij FED, Roemer Visscherstraat 29,
Amsterdam-WestI.
A staff of experts are employed to make excerpts of Dutch fiscal literature

on cards which are sent to subscribers every month. The cards are filed per
act and then per article. The issues 196o nrs. I-9 have been received.
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PHILIPPINES
The BuREAU OF INTERNAL REVENUE, Manila has issued the following bro-

chures:
Income Tax Primer
Primer on Business and Occupation
Priyner on Estate, Inheritance andGiftTaxes.

PORTUGAL
Circulates da Direcao-Geraldas Contribuicoes e Impostos. Boletim da Direc-

ao-Geral das Contribuioes e Impostos, Ministerio das Finanas, Rue da
Alfandega, Lisboa, 196o.
This book contains ministerial directives distributed by the Portuguese

Ministry of Finance during I959 and 196o.

PAULO DE PITTA E CUNHA : Problemas Fiscais da Associacao Europeia de
Comercio livre. Separata do Boletim da Direcao-Geral as Contibuioes
e Impostos, Lisboa, I960,84 PP.
This study analyzes the tax provisions of the European Free Trade

Association Treaty with special reference to Portugal. Special attention is
paid to the parallel provisions in the treaty of the European Economie
Community.

TheMINISTERIODAS FINANAS, Direco-Geraldas Contribuiese Impostos,
Lisboa has issued the brochure:
Para vos contribuintes.
This is a simple guide to inform taxpayersabout the work of the Internal

Revenue Service.

SPAIN

Progyamade Derecho Financeiro. Cursos de Hacienda Publica por FERNANDO
SAINZ DE BUJANDA. CUrSO I959-60, Madrid, 60 pp.
This book contains the program of the course in public finance given by

Professor Fernando Sainz de Bujandat the University of Madrid.

Memoria de la AsociacionEspanolade DerechoFinanciero, I958. Madrid, I959,
354 PP.
This Yearbook 1958 of the SpanishAssociationfor Public Financecontains

i.a. a report of the General Assembly and the texts of the followingconferen-
ces a.o.: Tributacinde las rentas de explotacin de patentes, marcas y dems
procedimientos industriales, por D. Jos Lopez Berenguer; La prueba en

Derecho fscal (Impuestos sobre las rentas), por D. Csar Albiana-Garcia
Quintana; La contabilidad en el Derecho mercantil y fiscal espanol, por D.
Antonio RodrguezRobles; Politica fscal, monetariay mercado de capitales,
por D. Juan Sard Dexeus.

Manual de la Administracin.T-A-L-E-, Hortaleza 20, Madrid.
In Bulletin XIV p. 43 and 108 reiews were published of this useful loose-

leaf book which contains a systematic survey of Spanish taxation. Supple-
ments 23-25 of Oct.-Dec. I96o contain new pages for the parts on legislation
and case law, studies and commentaries, and a number of pages to be ex-

changed.

SURINAM
De VerenigingSurinaamsBedrijfsleven,p/a De SurinaamscheBank, Post-

bus I I I, Paramaribobas issued the following brochures:
Investeren in Suriname, 63 PP.
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Investeringsverordeningvoor Suriname met bijbehoyendetoelichting, I96o, 28

pp.
These booklets give a survey of the possibilities for economic development

in Surinam and the text of the Investment Ordinance with an explanation.

SWEDEN
The Stock Corporation Act ot 1944. Translatd from the Swedish. Published

by Aktiebolaget Svenska Handelsbanken, Stockholm, I949. I83 PP.
This is a literal translation of the Swedish Stock CorporationAct of 1944.

GRAN ENC.LUND:Om inkomstskatte]aktornvid beskattning av bene#kafrvrv
(Der Einkommensteuerfaktor bei der Besteuerung unentgeltlicher Zu-

wendungen). P. A. Norstedt & Sners Frlag, Stockholm, I96O, 396 Pp.
Akademisk AvhandlingLund.
In den Rahmen der vorliegendenAbhandlungfllt in erster Linie ein erb-

schafts- und schenkungssteuerrechtlichesProblem, nmlich die Frage, in
welchem Umfang es nach schwedischem Recht mglich ist, bei der Besteue-

rung unentgeltlicherZuwendungen,die dem Empfngerz.B. durch Erbschaft
oder Schenkung zufallen, den Umstand zu bercksichtigen,dass der Gegen-
standder Zuwendung mit der Einkommensteuerbelastet auf den Erwerber

bergeht. Die einkommensteuerrechtlicheUntersuchungergibt, dass man in

sehr erheblichem Ausmass im Wege einer unentgeltlichen Zuwendung Ver-

mgen einschliesslich der auf ihm ruhenden Einkommensteuerbelastung
bertragen kann. Aus der Untersuchung der Bewertungsnormen und der

Mglichkeiteneines Abzuges in Form eines besonderen Schuldpostensergibt
sich, dass nach schwedischem Recht eine generelle Bercksichtigung des
Einkommensteuerfaktorsnich mglich ist. Schliesslich werden die Mglich-
keiten untersucht, de lege ferenda die Komplikationen zu lsen, die beim
Zusammentreffender Erbschafts-und Schenkungssteuermit der Einkommen-
steuer entstehen.

SWITZERLAND

Taxation in Switzerland, published by Socit Anonyme Fiduciaire Suisse at

Basle, Freie Strasse 90, 196o, 87 pp. Cost: Sfrs. 6.-
On the occasion of the annual convention of the International Fiscal

Associationheld at Basle the Socit Anonyme Fiduciaire Suisse published a

brochure on taxes in Switzerland which is available in German, French and

English. In a clear and comprehensiveway the reader is acquaintedwith the
federal and cantonal tax laws; the international tax law of Switzerland has

also been given due consideration. As a result of the federalistic structure of
Switzerland it is, particularly for a Non-Swiss, not easy to make oneself
familiar with the peculiarities of the Swiss tax laws. The above publication,
edited by real experts, tills a gap inasmuch as it enables the professional tax

advisor to acquaint himself quickly and et in a very thorough manner with
the individual institutions of the Swiss tax laws.

UNITED KINGDOM

GEE AND COMPANY (Publishers) 27-28 Basinghall Street, London, EC 2 have

recently published the following books:
I. FREDERICK A. J. COULDERY: An accountant'S working paers, I96o, IO6

Pp.
2. ANDREW BINNIE and BRIAN MANNING' The receiver and manager in

possession. 4th edition. I96o, I28 pp.
This book is written to assist accountants acting in the capacity of a

receiver and manager for debentureholders.

34



Reviews IV Comtes Rendus

3. ALFRED PALMERand J. C. CRAWFORD:Audits. I Ith edition. 196o, 324 PP.
This work outlines the main principles of auditing Starting with a discus-

sion of broad principles, the book devotes seve chapters to general proce-
dures, followed by an extensive chapter dealing with the audit of different

types of undertakings.
4. S.R. CAVE Budgetary control. Standard costing and factory administra-

tion. Second edition. I960, 2 I I pp.
This book has been entirely revised to explain modern accountingmethods

of cost control obtainable from a system of budgetary control and standard

costing for the benefit of managementat all levels. The accountant and stu-
dent should obtain real benefit from a careful study of this book, to enable
them to supply managementwith the necessary information to develop cost

control and cost conscousness in the frm with which they are associated.

TAXATION PUBLISHING COMPANY LTD., 98 Park Street, London W. I, has

issued the following publications
I. Key to Income Tax and Surtax -960-6r. Edited by Percy F. Hughes.
2. Key to ProftsTax I96o. Edited by Percy F. Hughes.

In tke well-known clear and concise way the income.and profits tax law

and practice are presented. References to Acts and cases are included as well
as practical examples. A diagram and the thumb-index facilitate the use for

practitioners.Bothbookscontain the new provisionsof the FinanceAct, 196o.
3. C.E. GARLAND and PERcY F. HUGHES. Double Taxation, 196o, 2I3 PP.

Ths work s devoted entirely to the subject of Double Taxation Relief and

is amply illustratedwith practicalexamples.It coversall the DoubleTaxation

Agreements at present in force between the United Kingdom and other
countries with special reference to: The machinery of Credit Relief; Agree-
ments with Eire; Unilateralrelief; Exempt income and Decided cases. It also

containsa chart reference to relevant Articles of all current agreementsand a

guide to the main features of the law relating to OverseasTrade Corporations.
4. Taxation Manual. Ninth edition. Addendum September I96o.

This supplement brings the main work a review of which was published in

Bulletin XIII, p. 55 up to date.

UNITED NATIONS

International Tax Agreements, Volume IX, Suppl6ment 2. United Nations,
New York.
This supplementconsists of a new table of contents and the texts of I7 new

agreements, a.o. Norway-Switzerland, Federal Republic of Germany with

Pakistan, Norway, Luxembourg, India, Sweden and United Arab Republic;
Austria-Sweden, India-United States, India-Switzerland, (air transport)
Belgium-Switzerland(maritime and air transport), France-United Kingdom
(sales, transfer and turnover taxes).

UNITED STATES OF AMERICA

HARVARD LAW SCHOOL, INTERNATIONALPROGRAM IN TAXATION; World Tax

Series. Taxation in India. Little, Brown and Company, 34 Beacon Street,
Boston 6, Mass., 196o,555 PP
Like the other volumes in the WORLD TAX SERIES, Taxation in India has

been prepared by the staff of the Harvard Law School InternationalProgram
in Taxationand a foreign tax expert, in consultationwith the United Nations

Secretariat. This report is the joint work of Walter W. Brudno, formerly
Research Associate in Law at Harvard andpresently a memberof the Dallas

Bar, Charles K. Cobb, Jr., Research Associate n Law at Harvard, and Nani

A. Palkhivala, an Advocate of the Supreme Court of India and a Member of

the Law Commission; they were assisted by Richard M. Eigner, a member of
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the California Bar, and Lawrence D. Hollman, a member of the District of
Columbia Bar.

Taxationin India presentsa concisedescriptionof the structureof taxation
by the centraland state governmentsand a functional, point-by-pointanaly-sis of each important tax. Part I contains backgroundon the distributionof
tax powers under the Indian Constitutionof 1950, the public finance system,and tax administration,and a survey of the various central, state, and local
taxes. Includedaresummariesof thehistoryofIndia,theeconomicbackgroundof the country, and the structureof the central, state, and local governments.Part II consists of a detailed analysis of the income tax law, in which
statutoryprovisions, rules, and case law are integrated. The text follows the
same systematic outline as the other books in the WORLD TAX SERIES and
therefore provides a basis for comparing Indian tax law with the tax law of
,other countries. As in the previous volumes of the SERIES, there is a separate
chapter on the internationalaspects of the income tax -- a field of particular
importance for India in view of the Indian rules for determining the placewhere income arises. Separate treatment is also given to the special exemp-tions for new industrialundertakings, the intercorporatedividendexemption,and the development rebate. The chpter on business income contains a
detailed coverage of business deductionsand a full expositionof depreciationfor caiital assets, includingeveral illustrative computations.One chapter is
devoted to an explanation of the method of computing taxes on individual
income and on corporate income, and an example of each of these computa-tions is given. Selected forms of return are reproduced. Provisions on filing
assessment, withholding, payment, appeals, and other procedural problems
are also analyzed.

In Part III, chapters are devoted to the central excise tax; the system of
state sales taxes, including the central tax on interstate sales; and two new
taxes which have attracted widespread interest, the net wealth tax and the
expenditure tax.

Prentice-Hall, Inc. Englewood Cliffs, New Jersey has published in its
series.FederalTax Report Bulletin, Section 2, the brochure:
Special enrollment examination. Questions and answers.

Federal Tax Treaties. Prentice-Hall, Englewood Cliffs, New Jersey.
A review of this useful book on the tax treaties concluded by the United

States of Americawith other countrieswas published in Bulletin XII, p. 173
Supplements 35-36 have been published. No. 35 contains a summary of the
treaty with Israel.

Federal Taxes. Published by Prentice-Hall, Inc., Englewood Cliffs, New
Jersey.
Report Bulletins Vol. XLI, no. 46-52 which keep these 9 volumes up to date
have ben published.
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V

BELGIQUE- LOI UNIQUE

Nous faisons imprimer ci-dessus de l'Expos des Motifs, appartenant au
Projet de Loi d'expansion conomique, de progrs social et de redressement
financier (La eloi uniqueD), l'introductionetles chapitres relatifs aux taxes,
suivis du texte des articles affrents.

EXPOSE DES MOTIFS
INTRODUCTION

Objectifs fondamentaux
Dcid poursuivresa politique de progrs social le Gouvernemententend

promouvoircelle-ci par un effort systmatiqued'expansionconomiqueet de
dveloppementdes investissements.

Un programme conomique quinquennal, ax sur la cration de 20.000
emplois nouveaux par an, devra porter l'augmentation annuelle du produit
national brut en termes rels 4%au moins. Il tendra, en mme temps,
assurer la rorientation de l'conomie belge vers les secteurs en expansion.Cette politique de progrs social et l'expansion conomique qui en est la
condition, doivent prendre appui sur des finances publiques absolument
solides et saines. Or, depuis des dcades, notre pays a suivi en cette matire,
une politique, cartant du budget ordinaire une srie de dpenses de consom-
mation finances l'aide de l'emprunt.

Le Gouvernement veut rompre, une fois pour toutes, avec ce pass et
rtablir la vrit budgtaire.

En consquence, il a dcid que le budget extraordinairede I96I ne com-

prendaplusque les dpensesd'investissementsqui peuvent tre couvertespar
l'emprunt tandis que toutes les dpenses de consommation, sans distinction,
seront nancespar les recettes ordinaires.

Cette rforme de la structure de nos budgets librera, sur le march des
capitaux, d'importantesdisponibilitsqui pourront tre affectes au finance-
ment d'investissementsadditionnels, tant publics que privs. Elle permettra
galementde crer les moyensfinanciers ncessaires la mise en oeuvre d'une
politique anticycliqu.

Cet ambitieux programme prsuppose la rintgration, dans le budget
ordinaire, d'une masse de dpenses de consommation dont le volume est
d'environ Io milliards de francs en I96o.

En vue de maintenir,malgrcette rintgration, le budget ordinaire dans
des limites raisonnables, le Gouvernementa fait un effort considrable pour
raliser des conomiesdans de nombreuxsecteurs. Comme il sera expos plus
loin, ces conomies ontt conues de faon ne pas compromettre le vrai
progrs social, bien au contraire.

S'il n'y avait pas eu de problme congolais, cet effot d'conomies aurait
suffi, lui seul, quilibrer le budgetordinaire, nonobstantla rincorporation
de dpensesprovenantd'autres budgets. Toutefois, les vnements du Congo
exerceront sur le budget ordinaire de I96I, tant en recettes qu'en dpenses,
des incidences pour plus de 6 milliards. C'est l'unique motif qui a incit le
Gouvernement demander temporairement un effort fiscal supplmentair.

Le redressement fondamentalesquiss ci-dessus n' a pu tre ralis en I958
ni en I959, car une telle politiqueeut risqu d'accentuerles effets dprimants
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de la rcession conomique. Le Gouvernementdut mme engger des dpen-
ses supplmentairespour stimuler la reprise de l'activitconomiqueet pour
accentuer la politique sociale, scientifique et ducative; de plus, en 196o,
l'assistance aux territoires africains, le Congo en particulier; entrane de
nouvelles et lourdes charges, s'levant 6 ou 7 milliards de francs contre 600
millions seulement en I957.

Le redressementfinancier

Le programme de redressementfinancier consiste:
I) regrouper, au sein du budget ordinaire, toutes les dpenses de consom-

mation;
2) raliser d'importantes conomies qui se chiffrent par une rduction

globale des crdits de plus de I I milliards pour l'ensemble des charges de
l'Etat;

3) procder divers ajustementsde la fiscaliten vue d'obtenirun rende-
ment supplmentaire net de 6,6 milliards, montant correspondant l'inci-
dence, sur le budget ordinaire, des vnements du Congo.

L'ensemble de ces mesures se traduira, en dfinitive, par une rduction
substantielle du rythme d'accroissement de la Dette Publique, qui sera

ramen de quelque 24 milliards en 1960 environ Io milliards en 1951.
Les crdits rintgrerau budget ordinaires'lvent, en I960, prs de Io

milliards, savoir:
(en milliards

de francs)
Affaires Africaines .......................4,2
Frais de stationnementde l'arme en Allemagne ........ I,0
Primes l construction . . . I,O
Avances la scurit sociale .................. I,4
Caisse autonome des dommages de guerre ............. I,6
Dpenses finances par la taxe exceptionnellede conjoncture ... 0,5
Total ......................... 9,7

Bien qu'il ne s'agisse pas de dpenses nouvelles, leur incorporationdans le
budget ordinaire n'en constitue pas moins, pour ce budget, une charge sup-
plmentaire fort lourde.

D'autre part, le problme de l'quilibre du budget ordinaire de 1961 se

trouve encore aggrav par l'augmentationinluctabled'une srie de dpenses
qui, aprs revision, se limite aux montants ci-aprs:

(en milliard
de francs)

intrts et amortissementsde la dette publique . I,9--

instruction publique ..................... I,I--

expansion conomique . ................... 0,5--

augmentation automatique des dotations lgales aux rgimes de-

pensions de vieillesse (0,2) aux fonds des provinces et des communes

(0,4) ...........................0,6
vieillissementdes cadres de personnel . ............

'

o,3--

Total ............................4,4
Ces circonstancesexphquentpourquoi les premiresestimationsdes crdits

ordinairespour I96I s'levaient I33,I milliards, contre I I7,I milliardspour
le budget ordinaire de 196o, selon la prsentation traditionnelle (ou I26,8
milliards en y comprenant les 9,7 milliards de dpenses de consommationin-
cluses dans d'autres budgets).

Les rductions appliques sur les propositions initiales de I33,I milliards
se sont leves io,2 milliards, et c'est finalementun budget ordinaire s'le-
vant I22,9 milliards qui est prsent aux Chambres.
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Quant au budgetextraordinaire,expurgde toutes les dpensesde consom-

mation et de la plupart des subsides en capital allous la Soct Nationale
des Chemins de Fer, comprim aussi dans sa partie consacre aux crdits

militaires, il a pu tre ramen de 27,9 milliards en 1960 I2,7 milliards pour
1961.

Ce rsultat n'a pu tre atteint que grce un vigoureuxeffort d'conomies

qui tantt se traduit par des rductions absolues de dpenses, tantt par un

arrt ou un freinage de leur progression:
a) Les interventions de l'Etat, en faveur de la Socit Nationale des Che-

mins de Fer, prvuesau budgetordinaire, sont en diminutionde 700 millions;
par rapport 1958, la rduction atteint 1,4 milliard.

Au budget extraordinaire, la plupart des subsides en capital ontt sup-
prims; il appartiendra la Socit Nationale des Chemins de Fer Belges de

procderelle-mmeau financementde ses propres investissementspar recours

au march des capitaux.
b) L'assainissement de l'industrie charbonnire permet une nouvelle

diminution des subsides de l'Etat de 300 millions; la rduction totale par
rapport 1958 sera ainsi porte 700 millions.

c) La dotationau Fonds des communes, par le jeu des lois en vigueurdevait
tremajoe de 400 millions; l'largissementdu pouvoir fiscal des communes,

la revision du rgime de rpartitiondu Fonds des communeset aussi la rduc-
tion parallle de certaines catgories de dpenses permettent de rduire d'un

milliard les prvisions pour I961.
d) Les crdits ordinaires et extraordinairesde la Dfense Nationale seront

endiminutionde 3,4 milliards;si on limine, pour la comparaison, les dpenses
faites en 196o et relatives aux oprations militaires au Congo, le montant de

la rduction s'lve encore 2,8 milliards.

e) Les dpenses d'instruction publique sont passes de Io,8 milliards en

I957 12,6 milliardsen 1959, I6,6 milliardsen1959et I8,9 milliardsen 1960
pour le seul secteur des dpenses ordinaires; l'augmentatiode la population
scolaire, les besoinsaccrusde l'enseignementuniversitaireet l'effortncessaire

en matire de recherche scientifiquesont autant d'lmentsqui justifient une

nouvelle progression en I96I ; cet accroissement a toutefois pu tre limit

I,I milliard. Dans ce domaine il faut encore signaler lesdpenses pour con-

structions scolaires et universitaires qui figurent au budget extraordinaire

pour 2,9 milliards contre 1,2 milliard en 1957.
/) Une contribution l'effort communa galementt demandeau secteur

social.
On ne peut perdre de vue le considrable accroissement des interventions

budgtaires en faveur de la scurit sociale, au cours des trois dernires

annes (chiffres en milliards) :

Interventionsde l'Etat
Total des Cotisa- Totales Non compris
ressources tions le chmage

1955 36,5 27,I 9,4 soit 25,7 % 5,4

1956 38,I 29, I 9,0 soit 23,6% 6,2
1957 41,6 33,2 8,3 soit 20 % 6,7
1958 47,3 34,5 I2,8 soit 27,I % 8,8
1959 49,9 34,I I5,8 soit 31,7% 9,9

1960 (prvisions) 51,6 36,6 15,o soit 29 % IO,7

Ces chiffres traduisent clairement l'effet des mesures prises, depuis 1958,
par le Gouvernement, dans le cadre de sa politique sociale. Cet effort ne sera

pas diminu dans l'avenir mais il importait toutefois d'assainir certaines

situations en vue de restituer plus d'efficacit sociale aux interventions de

l'Etat.
Les mesures prises eet effet dans le secteur de l'assurence maladie-invali-
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dit et en matire d'assurance-chmagesont exposes sous les Titres II et III

ci-aprs.
g) Le budget des Affaires Africaines auraitd assumer en I96I et au cours

des annes suivantes, des charges que la nation ne peut supporter, s'il etait
fait applicationpure et simple des lois relatives l'intgration du personnel
des servicespublics, rapatridu Congo, tantdonn l'importanceconsidrable
des effectifs de personnel que ces lois concernent.

Les mesuresproposespour adapterces lois la nouvellesituationcrepar
les vnements rcents, font l'objet d'un projet de loi qui sera dpos inces-
samment.

h) Enfin, la refonte du rgime des pensions de retraite et de survie des

agents de l'Etat fait l'objet du titre V du prsentprojet de loi. Cette rforme
entraneranotammentun relvementde l'ge de la pension dans les diverses
branches du secteur publico les mises la retraiteont lieu un ge prma-
tur.

Ces mesures auront pour efet immdiat, une limitation des recrutements,
elles concourront en outre dans l'avenir un allgement substantiel des

charges publiques.
A plus courte chance, le relvementprogressifdes versementspersonnels

des agnts de l'Etat, des parastatauxet des pouvoirs locaux pour la constitu-
tion de la pension de surve mettra prochanementun terme au dsquilibre
financier de ce secteur.

L'assainissement, se situant dans une priode de conjonctureconomique
favorable, ne pouvait avoir de sens que dans la mesure o tait atteint un

quilibrerel. Celui-cine pouvaittreacquispar le seul supplmentde recettes
fiscales attendu de la continuationde l'essor conjonturel de l'conomie.

Les recettes tscales initialementprvues,pour I960 taientde I02 milliards;
elles peuvent tre actuellementrvalues I03,5 milliards. Grce la pour-
suite de l'amliorationconjoncturelleet de nouveauxprogrs dans l'exacte

perception des impts, il n'est pas draisonnable d'escompter une nouvelle

progression automatique importante en I96I. Cependant l'eftet de divers
dgrvements et une moins-value invitable la suite des vnements du

Congo, doivent galement tre pris en considration. En dfinitive, on peut
escompter que la scalitapporteraen 196I, sur base de la lgislationactuel-
lement en vigueur, Io8 milliards auxquelss'ajouteront8,3 milliardsde recet-

tes non fiscales, soit au total I I6,3 milliards.
La diffrence combler pour couvrir les dpenses ordinaires de I22,g

milliards tait donc de 6,6 milliards.
Les meuresci-aprs, qui sont exposesplus en dtailau TitreVIII permet-

tent d'atteindre ce rsultat:
(en millions de francs)

Taxe exceptionnelle(complment la taxe professionnelleet la taxe

mobilire et contribution nationale de crise connexe) ...... 600

Taxation du revenu cadastral l'impt complmentairepersonnel . 200

Taxes assimiles au timbre (compte tenu des dtaxationspour 1'ner-

gie incorpore) ................. . . . 5,700
Droits de succession ................ IOO

Total . . .... ...............'. 6,60o

Quant au budget extraordinaire, trs substantiellementallg des crdits

qui ont t rintgrs au budget ordinaire, il se situera au niveau de I2,7
millirds. Exclusivementconsacr des investissementsrentables, il pourra
tre financ par l'emprunt.

Il importe d'ailleurs de noter que le total des dpenses du secteur public
(Etat, pouvoirs subordonnset parastataux) consacres aux investissements

qui ont pour effet d'accrotre le revenu national, ne sont nullement touches

par les mesures de compression.
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Les tableauxci-aprs permettentde comparer, par dpartement, les crdits
prvus pour 196o ajust et pour I96x.

Dpenses de consommation (en milliards de francs).

I Budget de 1960 ajust

seion la prsenta-
tion pour x96x

selon c'est--dire aprs
la prsentation rincorporationde Budget arrt

traditionelle toutes les dpen- : pour I96I
ses de coasom-

mation

[
Dette publique ..... I 20,0 20,0 2 I,9
Pensions .......... I7,4 I7,4 I 7,I
DotatioDs ...... . . 0,4 0,4 0,4
Non-valeurs et remboursements 0,4 0,4 O, I
Services du Premier Ministre (y
compris Coordination conomique
et Coordination des rformes insti-
tutionnelles) ... .... O, I O, I O, I
Justice ......... 2,I 2,I 2,I
Intrieur .......... 9,I 9, I 8,4
Affaires trangres et Commerce
extrieur .......... I,0 I,O I,2
Dfense nationale... ... I3,4 I4,4 I 3,0
Gendarmerie ....... I,6 I,6 I,5
Agriculture .......... I,I I,I I,3
Affaires conomiques ..... 2,4 2,4 2,5
Classes moyennes .... 0,2 0,2 0,3
Communications ....... 7,7 7,7 7,I
Travaux publics et Reconstruction 2,2 2,2 2,2
Fonction publique et Affaires cul-
turelles ........... 0,5 0,5 0,8
Emploi et Travail ...... I,3 I,3 I,O
Prvoyance sociale ...... 8,9 IO,3 9,0
Instructionpublique ...... I8,9 I8,g 20,0
Sant publique et Famille .. . 3,2 4,2 3,7
Finances .......... 4,0 5,6 5,2
Affaires africaines I,2 5,4 4,0......

Dpenses finances par la taxe de
conjoncture... .... 0,5

II7,I 126,8 122,9
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Budget extraordinaire

Buget de x96o ajust Budget de I96I
selon aprs limination (limit aux seules

la prsentation des dpenses dpenses
traditionnelle de consommation d'investissement)

(en milliards de francs)
Dette publique ........ I,9 I,9 0,5
Affaires trangres et Commerce
extr. .......... O,I O, I O,I
Dfense Nationale ..... 5,8 4,8 2,7
Agriculture ... ..... 0,2 0,2 O, I

Affaires conomiques ..... O,I-- --

Communications ....... 5,0 5,0 I,9
Travaux publics et reconstruction 4,2 4,2 3,5
Constructionsscolaires et universi-
taires . .... .... 2,7 2,7 2,9
Prvoyancesociale ...... I,4 -- --

ant publique ....... 2,0 I,O 0,9
Finances ......... 0,4 0,4 --

Budget d'assistance ..... 4,2 -- --

27,9 20,3 I2,7

Au total, les budgets de 196o ajust et de I96I se comparent comme suit:

x96I estimations
x960 ajust initiales des I96I arrt

] dpartements

(en milliards de francs)
Budget ordinaire ..... II7,I I33, I 122,9
Budget extraordinaire ..... 27,9 13,2 I2,7
Dpenses charge de Fonds pour
ordre, couvertes par des moyens de
trsorerie .......... 2, I O,I O,I

I47, I I46,4 I35,7

Compte tenu de l'ensemble des mesures proposes, l'appel l'emprunt
pour la couverturedu budget total de I96I se limitera quelque I3 milliards,
montant auquel pourraient s'ajouter quelque 5 milliards dans le cadre de la .

dette indirecte (par exemple: Fonds des routes, Socit Nationale des
Chemins de Fer). Etant donn que les amortissementsde la dette publique
supports par le budget ordinairede I96I reprsenterontenviron 8 milliards,
l'accroissement net de la dette publique totale, djrecte et indirecte, sera

ramen au niveau de Io milliards environ.
La mesure de l'amliorationainsi ralise apparat pleinement lorsque l'on

rapproche cet accroissementde ceux des annes antrieures: 22 milliards en

1958, 23,8 milliards en I959 () et probablement24 milliards en I960.
La mise en oeuvre de ce programme d'assainissementportera rapidement

ses fruits : elle attnuera l'alourdissementdes charges de la dette publiquequi
-

seraient bientt devenues insupportables, garantira le maintien du pouvoir
d'achat de la monnaie, renforcera le crdit de l'Etat belge, tant l'intrieur

t) Comptenon tenu de la souscriptioncomplmentairede la Belgique au capital du Fonds Montaire In-
ternationalpour 4.2 milliards de francs, opration purement comptable.
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qu' l'extrieur,et encouragerales investissementstrangersdans notre pays.
En rendant la trsorerie plus aise, elle restituera l'Etat une plus large

libert d'action.
Cette remise en ordre fondamentalede nos finances publiques, en modrant

l'appel de l'Etat l'pargne, permettrad'orientercelle-ci dans des proportions
accrues vers le financementdes investissementsncessaires la rnovationde

l'appareil de production, l'expansion des activits conomiques, et la

poursuite du dveloppement rapide de la productivit et du progrs social,
objectif final de toute la politique gouvernementale.

POUVOIRS REGIONAUX ET LOCAUX

Fiscalit communale

Le lgislateur de I948 avait estim qu'il fallait laisser subsister suffisam-
ment de champ la fiscalitcommunalepour que les administrateurscommu-

naux puissent tablir des imptset aient ainsi la possibilitde poursuivre une

politque de progrs. Il avait espr que la loi crant notamment le nouveau

Fonds des communes et le Fonds communal d'Assistance publique aurait

permis d'assainir les finances des communes et les aurait mis mme de pr-
senter des budgets en quilibre.

En fait, la loi nouvelle rit illusion jusqu'en I953 car jusqu'cette date, les
communes touchrentd'importantsarrirs fiscaux leur verss par l'Etat.

Au moment du vote de la loi de I948, il y avait i.oo5 communesen dficit

pour un montant total de 6.765.000.000 francs. En I953, il n'y avait plus que
366 communes prsentant des comptes communaux en dficit. Depuis lors,
d'anne en anne, le nombre des communesdficitairesaugmentepour attein-
dre nouveau, comme en I948, un chiffre suprieur I.ooo. Il y avait I.I2I

budgets communaux dficitaires en I959, et I.455 en I96o.
Le Fonds des communesqui, l'origine, en I949, tait de 4 milliards, s'est

lev 5456.605.000 francs en x96o. Le Fonds communal d'Assistance

publiqueest pass, pendant la mmepridode, de I milliard de francs en I949,
I.324.8I2.500 francs en I96o. Pour I96I, ces Fonds seront respectivement

de 5.253.I36.000 francs et de I.296.625.000 francs
Au cours des dix dernires annes, les communesont essay de faireface

la majorationde leurs dpenses par une augmentationde leur fiscalit propre.
L'imposition la plus irnportante est constitue par les centimes additionnels

la contributionfoncire.L'volutionde leur taux dmontreune aggravation
constante de la fiscalit.

En x949, la majorit des communespercevait de 300 500 centimes addi-
tionnels. En I960, la plupart des communesdficitairesont vot 800 centimes
additionnels et davantage.

Les recettes provenantde la fiscalit communale (additionnelsau foncieret

taxes diverses) ontt majores dans des proportions non ngligeables pour
faire face l'augmentation considrable des dpenses de z949 I96o. Le
rendement de l'ensemble des impts communaux passe en effet de
2.381.29o.ooofrncs en x949, 5.222.6Io-000 franCs en I959.

En prenant l'exercice I949 comme priode de rfrence (indice Ioo), le
rendementdes centimesadditionnelsau foncier pour I959 est l'indice 254,4;
celui des autres taxes est l'ndice I71,9 et le produit fiscal global se situe
l'indice 2 I9,3.

Pendant la mme priode, les dpensescommunalesavaient progress un

rythme beaucoup plus rapide que celui qui avaitt prvu au moment de la
rforme de 948. En I949, les dpenses communales propres l'exercice se

sont leves, selon les budgets communaux, I4.463.000.000francs. En I959,
ce montant atteint 26. i I 2.000.000 francs. L'augmentation des dpenses
communales est la plus marque dans le secteur du personnel et dans celui
des chargesde la dette.

43



Various DOCuments V Documents Divers

Pendant la mme priode, les recettes communales propres l'exercice
passaientdeI2.378.000.000francsd'aprs les budgetsde I949 23.526.000.000,
francs d'aprs les budgets de 1959. Les recettes provenant des impts com-
munaux reprsentent, dans ce total, un pourcentagequi varie de I9.23 % en

I949 22,20% en I959.
L'examen attentif de la situation fait apparatre que, nonobstant un effort
fiscal non ngligeable, la situation financire des communes n'a cess de
s'aggraver d'anne en anne, pour aboutir en 1958 un dficit total de
3.681.472.ooo francs d'aprs les comptes. Les grandes villes interviennent
dans ce total pour un montant de 2.928. 587.000 francs et les autres commu-
nes pour un montant de 752.885.000 francs. Les dficits propres l'exercice
I958 atteignent I.673.628.000 francs, dont 840.o55.ooo francs pour les
grandes villes. Il apparat ds lors, indispensable de prendre des mesures
d'ensemble susceptibles de mettre fin cette situation et de permettre aux
communes de prsenter leur budget annuel en quilibre.

Pour atteindrecet objectif, il apparatclairementqu'il faudra agir en mme
temps sur les dpenses et sur les recettes.

Comme dj expos, diverses mesures sont prvues en ce qui concerne la
rduction des dpenses.

En ce qui concerne les recettes, l'exprience des dix dernires annes a
dmontr que le champ fiscal laiss aux communespar la loi du 24 dcembre
1948 est insuffisant.

Bien que l'effort fiscal des communes au cours des dix dernires annes ait
t des plus importants, il n'en reste pas moins que la part d'interventionde
cette fiscalit dans la couverture de l'ensemble des dpenses locales apparat
insuffisante au regard des possibilits d'initiative reconnues aux Conseils
communaux.

De divers cts, des voix se sont leves rclamant une extension des pos-
sibilits fiscales locales.

Les besoins des communes varient videmment selon les rgions et selon
les dsirs de ralisation de leurs administrateurs.

La situation dficitaire des finances communales risque de devenir chroni-
que si un remde adquat n'est pas appliqu rapidement. Or, d'une part, il
n'est pas possible de demander l'Etat de couvrir des dficits communaux
sans cesse accrus et, d'autre part, il est vident que les communesont presque
puis leurs possibilitsde recettes. Afin de les mettre en mesure de faire face

leurs dpenses ordinaires, non rgulirement couvertes par des recettes du
mme ordre, il apparat indispensable d'autoriser les communes qui en

prouveront le besoin imprieux tendre le champ de leur fiscalit.
Pour raliser cet objectif, il faut leur laisser la possibilitde se procurer des

recettes suffisantes, dont l'importancesera lie l'volution de la structure
conomiquede chaqueentit locale. Ds lors, il convientd'abandonnerun des
principes inscrit dans la loi du 24 dcembre I948 et d'augmenterles ressources
de revenusen autorisant les communes percevoirune taxe communalesur les
revenus d'actions et de capitaux investis, une taxe communalesur les revenus
professionnels et une taxe communale sur les vhicules automobiles.

Etant donn que cette extension du champ fiscal des communesentranera
une aggravation des charges des contribuables, la mise en application des
deux premires taxes sera rserve aux communes qui auront lev dj un
certain nombre de centimes additionnels au foncier; en l'occurrence, le taux
de 800 qui at adopt comme base de dpart, peut tre considr comme
reprsentantun rel effort fiscal; il sera l'indice de la ncessit d'autoriser les
administrations locales lever ces nouveaux impts complmentaires. Ceci
ne signifie pas que le taux des additionnels au foncier ne puisse pas s'lever,
comme c'est dj le cas pour certaines communes, au-del de 8o0.

Les communes, qui en prouveront le besoin, disposeront dornavent des
moyens financiers ncessaires pour redresser leur situation. Ce sera videm-
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ment le premierobjectif raliser. Il ne serait pas concevable,en effet, que les
recettes supplmentairesqu'elles pourront se crer servent engager de nou-
velles dpenses alors que le passif n'aurait pas t amorti.

Lorsque la situation aurat assainie, les autorits locales dcideront, sous
leur responsabilit, soit de rduire cette fiscalit complmentaire ou d'y
renoncer en comprmant les dpensesordinairesdans la mesure indispensable

la ralisation de l'quilibreentre les recettes et les dpenses annuelles, soit
de la mainteniret de raliser des travaux et des investissements que les ad-
ministrateurs communaux jugeront ncessaires pour autant, bien entendu,
que les oprations annuelles restent parfaitement quilibres et justifies.

Les notions d'engagement de dpenses et de responsabilit de la gestion
seront ainsi unies plus troitement.

Les dcisions prises sur le plan local auront des rpercussions financireset
immdiates auprs des hbitants. Ceux-ci supporteront, dans une mesure

plus large qu'auparavant, les dpenses qui les intressent au premier chef
et ils pourrontainsi juger, d'une manire plus directe, l'opportunitde celles-
Ci.

En compensationdes possibilits fiscales nouvelles trs importantes accor-
des aux communeset, vu la situationgnraledes finances publiques, l'Etat
a t amen limiter les dotations gres au profit des communes par le
Ministre de l'Intrieur.

Leurs montants s'tablissent comme suit pour 1961 ( I I 7,50%)
Fonds communal d'Assistance publique: I.296.625.000 fr.
Fonds des communes: 5.253.I36.000 fr

Le Fonds communald'Assistancepubliqueest diminude 28. I 88.000 francs
par rapport la dotation du Fonds de 196o.

Le Fonds des communes est diminu de 203.469.000 francs par rapport au
montant de la dotation de 196o, soit 3,72% en moins.

Un crdit de IOO millions de francs en faveur des communes dont la situa-
tion financire est particulirementobre, et qui ont fourni un gros effort
fiscal important, restera cependant prvu au budget du Ministre de l'Int-
rieur pour l'exercice I961. De cette manire la dotationdu Fondsspciald'aide
pour 1961 sera amliore d'autant, et disposera, d'un montant suffisant en
attendant la ralisation des rsultats favorables pour le redressement de la
situation financire des communes actuellementdficitaires.

En vertu de l'article 92, les communes seront autorises tablir et
percevoir une taxe communale:

I) sur les revenus d'actions ou de parts quelconques charge des socits
par actions civiles ou commerciales, ayant en Belgique leur sige social ou
leur principal tablissement (art. I4. Ier, I, des lois coordonnes relatives
aux imptssur les revenus) et sur les revenusy assimils (article I5 des mmes
lois coordonnes), savoir:

a) les remboursements totaux ou partiels du capital social oprs autre-
ment qu'en excution d'une dcision rgulire de rduction du capital social,
prise conformmentaux dispositionsde l'art. 72 des lois sur les socits com-
merciales:

b) les sommes rparties en cas de partage de l'avoir social, mme partiel,
par suite de liquidation ou de toute autre cause, dduction faite du capital
social libr restant rembourser, ventuellementrevaloris;

2) sur les revenus de capitaux investis par les associs non actifs dans les
socits de personnes (article I4,I, 3;o, a), des mmes lois coordonnes) :

3) sur les revenusprofessionnelsde toute nature (article 25, I des mmes
lois coordonnes), a savoit ;

a) les bnfices des exploitations industrielles, commercialesou agricoles
ralss par les personnes physiqueset morales;

b) les rmunrationsdiverses:
des personnes rtribues par un tiers, sans tre lies par un contrat--
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d'entreprises, y compris les bnficiaires de pensions et de rentes viagres;
des administrateurs,commissairesou liquidateursprs des socits par--

actions, y compris les gouverneurs, directeurs, rgents, censeurs et autres

remplissantdes fonctions analogues celles desdits redevables;
c) les profits des professions librales, charges ou offices et de toutes occu-

pations lucratives non vises sub. a) et b) ci-dessus.
Les revenus prendre en considrationseront exclusivementceux qui sont

raliss en Belgique et la taxe communale frappant ces revenus sera fixe
un pourcentagedu montant, selon le cas, de la taxe mobilire sur les revenus

d'actionset de capitaux investis, ou de la taxe professionnellesur les revenus

professionnels, tablies au profit de l'Etat. La taxe communale ne pourra
dpasser Io% de l;imptd'Etat et elle ne pourra tre tablie que par les com-

munes qui percevront au moins 8oo centimes additionnels la contribution
foncire, et encore la condition que les trois taxes (sur les revenus d'actions,
sur les revenus de capitaux investis et sur les revenus professionnels) soient
votes simultanmentet un taux identique.

Le nombre prcit des centimes additionnels la contribution foncire

pourra tre adaptpar le Roi, lorsqueles rsultatsde laprquationcadastrale
serviront de base la contribution foncire.

La taxe communalesur les revenus d'actionset sur les revenus de capitaux
investis sera tablie charge des personnesmorales qui attribuentou mettent
en pkiement les revenus imposables, tandis que la taxe communale sur les
revenus professionnelssera due par les bnficiairesde ces revenus (personnes
physiques ou morales).

Le pouvoir de taxation sera rserv:
I) en ce qui concerne la taxe communale sur les revenus d'actions et de

capitauxinvestis, la communedu sige socialde la socit; toutefois, lorsque
le sige d'exploitationest situ dans une autre commune, et en cas d'existence
de siges d'exploitation dans plusieurs communes, chacune des communes

intresses tablira la taxe proportionnellementau bnfice ralis sur son

territoire;
2) en ce qui concerne la taxe communalesur les revenus professionnels,

la commune du domicile ou du sige du contribuable, tant entendu que les
bnciairesde revenus industriels,commerciauxou agricolesou de profitsde

professions librales ou d'occupations lucratives, qui exercent leur activit
dans une commune autre que celle de leur domicileou de leur sige social, ou

qui exercentdans plusieurscommunesdu pays, seront taxs, par chacune des
communes intresses, proportionnellementaux bnfices ou profits raliss
sur son territoire.

La ventilation des bnfces et profits entre les diffrentes communes sera

opre par l'administrationdes Contributionsdirectes qui fournira d'ailleurs
aux communes, dans les dlais requis, tous les lments indispensables
l'tblissementet l'enrlement de la taxe communale.

Les contestations qui pourraient surgir au point de vue de la ventilation
des bnfices ou profits, soit entre les communes intresses, soit entre les
communes et les contribuables, ne seront pas de la comptence de l'admini-
stration des Contributions;elles seront examines et tranches par le Conseil
d'Etat lorsque les communes intresses sont situes dans des provinces
diffrentes, et par la Dputation permanente du Conseil provincial, sauf
recours au Conseil d'Etat, lorsque les communes sont situes dans une mme

province.
La dcision dfinitive modifiant la ventilation initiale des bnfices

vaudra, suivant le cas, ordre de dgrvement, ordre de remboursement ou

autorisationd'tablir la taxe ou un supplment de taxe.

Lorsque, en excution des lois coordonnes relatives aux impts sur les

revenus, remise ou modrationde la taxe mobilire ou de la taxe profession-
nelle est accorde, soit d'office, soit ensuited'une rclamationou d'un recours,
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les modificationsainsi intervenuesseront signales par le Directeur des Con-
tributionscomptent aux Dputationspermanentes intresses, en vue de la
revision des taxes communales tablies sur les mmes bases. Cette revision
pourra se faire en excution de l'article 2 I de la loi du 6 septembre I895.

L'article 93 modifie l'article I39, alina 3, b) de la loi communale, en pr-
voyant un dlai d'enrlement appropri pour les taxes communales sur les
revenus d'actions et de capitaux investis et sur les revenus professionnels.

En vertu de l'article94, les communespourront, quel que soit le nombre de
leurs centimes additionnels la contribution foncire et mme si elles n'ont
pas recours l'tablissementde la taxe communalesur les revenus d'actions
et de capitaux investis ou sur les revenus professionnels, tablir une taxe
communale sur les vhicules automobiles, fixe un pourcentage de la taxe
de circulation sur les vhicules automobiles due l'Etat, sans cependant
pouvoir dpasser Io % de cette dernire taxe.

Cette taxe communalesera due par les redevables de la taxe de circulation
au profit de l'Etat et elle sera tablie par la communeo le redevable possde
son domicile, ou son sige social au momentde la dbitionde la taxe de l'Etat.
Toutefois, lorsque les vhicules seront affects en ordre principal au service
d'un tablissement du redevable de la taxe de circulation situ dans une

commune autre que celle de son domicile ou de son sige social, la taxe sera

tablie par la commune o se trouve cet tablissement.
La taxe communale sur les vhicules automobiles devra tre tablie au vu

de dclarations souscrirepar les redevableset sans interventionde l'admini-
stration des Contributions, tant donn que cette dernire ne connat pas les
tablissements auxquels les vhicules sont affects, cette particularit
n'ayant aucune importance au point de vue de la perception de la taxe de
circulation due l'Etat.

L'article 94 rgle aussi la matire des contestations dans le sens de ce qui
est prvu l'article 92 pour la taxe communale sur les revenus d'actions, de
capitaux investis et sur les revenus professionnels.

Par analogie avec les dispositionsde l'article 76 des lois coordonnesrelati-
ves aux impts sur les revenus, il at jug indispensable de prvoir une

dispositionexpresse imposant le secret professionnelaux autorits communa-

les et aux fonctionnaires et employs communaux, qui sont appls nter-
venir dans l'tablissementet le recouvrement des diffrentes taxes commu-
nales vises ci-avant. C'est le but de l'article 95.

Les recettes communalesd'origine fscale ne sont gnralementpas encais-
ses ds le dbut de l'exercice auquel elles se rapportent. Les communespeu-
vent donc se trouver dans la ncessit d'escompter ces recettes sous forme
d'ouverture de crdit auprs du oCrdit Communal de Belgique en vue

d'assurer le paiement rgulier de leurs dpenses.
Pour permettre aux communes d'obtenir ainsi des avances valoir sur les

recettes provenir des mpositions tablies conformment l'article 92 de la
prsente loi, l'article 96 donne au eCrditCommunalde Belgique la garantie
que les cotisations perues seront transfres cette institution par les rece-
veurs communaux.

Toutefois, le Roi pourra confier la perception des impositionssusvisesau

receveur de l'Etat. Il fixera les modalits de cette perception.
L'article 97 prvoit que la loi sera applicable:
I) en ce qui concerne la taxe communale sur les revenus d'actions ou de

capitaux investis et sur les revenus professionnels,pour la premire fois sur la
base de la taxe mobilire et de la taxe professionnelleaffr,entes aux revenus

raliss pendant.1'anne I960 ou, lorsqu'il s'agit de contribuables tenant une

comptabilit autrement que par anne civile, aux revenus raliss pendant
l'exercice total ou comptablecltur au cours de l'anne I96X :

2) en ce qui concerne la taxe communale sur les vhicules automobiles,
sur la base de la taxe de circulationdue l'Etat partir du I er janvier I96I.
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Avant de clturer cette partie de l'expos des motifs, consacre aux mesu-
res d'assainissement des finances provinciales et communales, le Gouverne-
ment estime encore ncessaire de prciser le point suivant.

Personne n'ignore que pour un nombre assez considrable de travaux ou
autres initiatives, les communesbnficient de subsides de la part de l'Etat.

Du fait que la nature de l'initiative dtermine le dpartement ministriel
comptent, un certain dsordre se cre du fait que le Ministre de l'Intrieur,
tuteur naturel des communes, ou bien reste dans l'ignorance de ce qui se

passe, ou bien encore ne l'apprend qu'avec un retard considrable. Or, les
subsides octroys ne couvrent qu'une partie des dpenses et il est parfois
souhaitablede s'opposer une ralisation, mme subsidie, que de permettre

une commune de s'enfoncer un peu plus dans le marasme financier.
Si des cas de ce genre se produisentplutt rarement, il n'empche qu'une

coordination s'impose: si le Mini,;, .3 subsidiant restera comptent pour se

prononcer sur l'utilit et la ncessit de l'acte communal, il n'y aura pas de
promesse formelle de subside qu'aprs l'accordde son Collguede l'Intrieur,
qui a pour mission d'apprcier le problme dans le cadre des possibilits
financires de la commune.

Cette matire sera rgle par voie d'arrt royal.

FISCALITE D'ETAT

Il a t expos que, malgr les compressions de dpenses substantielles,
l'assainissement budgtaire, consistant rendre le budget ordinairecomplet
et quilibr, ncessitait encore un effort fiscal de 6,6 milliards.

Pour la rpartition de la charge fiscale supplmentaire, le Gouvernement
a d tenir compte des particularitspropres notre structure fiscale et de la
nature des impts belges. Il s'est avr en effet impossible de changer un

aspect de la structure fiscale, sans toucher l'ensemble de l'difice.
Certes, le Gouvernement entend doter la Belgique d'un code nouveau

d'impts directs.
Le Gouvernementprofite de cette occasionpour prendre position en ce qui

concerne les principes fondamentauxde la rforme fiscale.
Il est rappel que cette rforme sera base sur les impratifsde l'expansion

conomique, de la simplification, de la justice sociale et de la lutte contre la
fraude et l'vasion fiscale. Un meilleur quilibre sera assur entre l'impt
direct et l'impt indirect. Enfn, le nouveau systme fiscal sera conu de telle
sorte qu'il puisse s'intgrer dans le rgime de taxation de la Communaut
EconomiqueEUropenne.

Toutefois, cette rforme fondamentaledemanderaencore un certain temps
avant d'entrer en application. Or, l'effort fiscal rclam actuellement tant
destin compenser les incidences des vnements du Congo, cet effort est
essentiellementtemporaire et d'extrme urgence.

C'est pour ces raisons que le Gouvernementa dcid de s'adresser en ordre
principal la taxe de transmission, taxe de luxe et impts connexes. Pour
cette catgorie d'impts un double dcime sera appliqu. Ainsi la taxe de
transmissionsera porte de 5 6%.

Unepartiedu supplmentde recettesrsultantdu doubledcimeen matire
de taxes assimiles au timbre sera toutefois destine des dtaxations
caractre conomique, dans le but d'amliorernotre structureconomiqueet
notre position concurrentiellesur les marchs extrieurs, dans le but gale-
ment d'aider la politique d'expansionqui constitueun des grands objectifs
de l'action gouvernementale.

Pour quilibrer l'effort fiscal dans le cadre du supplmentncessairede 6,6
milliards, le Gouvernement a fait galement appel aux impts directs. Il
propose d'abord de mieux appliquer les impts sur les revenus, ensuite de
renforcer lgrement les impts dus par les socits, de normaliser dans une
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certaine mesure la taxation des revenus immobiliers l'impt complmen-
taire personnel.Les droits de successionseront majorsd'un dcime. Le projet
apporte, enfin, une solution longtemps attendue au problme de la taxation
des revenus des poux exerant en commun une activit indpendante.

Le Gouvernement croit que cet ensemble de mesures est quilibr. Vu la
tendancedes prix belges qui.sont rests remarquablementstables et mme en

lgre baisse les derniers temps, l'inuencesur les prix de ce programmefiscal
peut tre tenue pour ngligeable.

Ce programme ne sera pas de nature entraver l'expansion conomique;
bien au contraire, des dispositions appropries auront pour consquencecer-
taines dtaxationssusceptibles de stimuler l'expansion ncessaire.

Taxes assimiles au timbre

L'article Ix8 majore temporairementde deux dcimes les taux des.taxes
assimiles au timbre, tablis par. le Code de ces taxes. Pour faciliter le calcul
de l'impt, certains taux ontt cependant arrondis l'unit infrieure ou

suprieure.
Toutefois, pour favoriser l'expansion conomque, le gouvernement est

dcid accorder une large dtaxation de l'nergie.
Les pouvoirs accords au gouvernement par l'article21 du Code des taxes

assimiles au timbre lui permettront de rgler les modalits de cette dtaxa-
tion. L'arrt royal qui ralisera cette mesure entrera en vigueur en mme
temps que la loi.

Droits de succession

L'article 12o majore d'un dixime les montants, calculs d'aprs les tarifs
actuellement en vigueur, des droits de succession et de mutation par dcs
ainsi que de la taxe annuelle sur les associationssans but lucratif (taxe com-

pensatoire des droits de succession).
Cette majoration ncessite une mesure analogue en ce qui concerne les

droits d'enregistrementde donation, en raison de la similitude existant entre
ces droits et les droits de succesion.L'article 1 20 contient la dispositionnces-
saire cet effet.

Impts directs

Dispositions temporaires
Article I2I. -- Il sera tabli au profit de l'Etat, une taxe exceptionnelle

gale 5 %.
i) de la taxe mobilire et de la contribution nationale de crise connexe

affrentes :

a) aux revenus d'actions ou parts dans les socits belges par actions;
b) aux revenus de capitaux investis attribus aux associs non-actifs

dans les socits belges autres que par actions, y compris les socits de
personnes responsabilitlimite:

c) aux sommes rparties, en cas de liquidation, aux actionnaires (socits
par actions) et aux associs non-actifs (socitsatres que par actions) au-del
du montant, ventuellement revaloris, du capital social rellement libr
restant rembourser;

2) de la taxe professionnelledue par les socits et associations ayant la
personnalit juridique, en raison de leurs bnces non distribus.

3) de la taxe due au taux de 20 % par la Caisse gnrale d'pargne et de
retraite sur ses excdents annuels d'actifs dans la mesure o ces excdents
sont affrents des oprationsd'pargne.
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Dans un but de simplication, la taxe professionnellesera calcule sur le
montant principal de la taxe mobilire, de la taxe professionnelle et de la

contribution nationale de crise, c'est--dire sur le montant de ces impts
avant applicationdes centimes additionnelsau profit de l'Etatdj existant,
des majorationspour absence de versement anticipatifde la taxe profession-
nelle et des accroissementsd'impt pour absence de dclaration ou dclara-
tion incomplte ou inexacte.

Article i22 -- En vue d'viter la double impositiond'un mme revenu dans
le chefd'un mme contribuable, l'article52 des lois coordonnesrelativesaux

impts sur les revenus dispose,que les revenus dj taxs qui se retrouvent
dans les bnficesde l'exercicesont dduitsdu montantde ceux-ci (dduction
revenu de revenue), d'abord de la quotit non distribue, qui est assujettie

la taxe professionnelleet le reliquat ventuel de la quotit distribue aux

actionnairesou associs, qui est soumise la taxe mobilire et la contribu-
tion nationale de crise connexe.

En cas de distributionde revenus aux actionnairesou associs par prlve-
ment sur des bnfices rservs d'exercices antrieurs, la rduction vise ci-
dessus est opre concurrencede la partie nette des revenusdj taxs qui
est comprise dans les rserves distribues (dduction orevenu de revenu),
tandis que les impts ayant frapp le solde desdites rserves sont dduits de
ceux qui deviennentexigiblsdu chef de cette distribution (dduction impt
d'impt).

Il arrive qu'en raison de l'importancedes revenusdj taxs qui se retrou-

vent dans les revenus imposables, les bnfices distribus par prlvement,
soit sur les rsultats de l'exercice, soit sur les rserves antrieurementtaxes,
sont absorbs en tout ou en partie par les revenusdj taxs en matire telle

que les imptsdus en dfinitivedu chef de ces distributionssont insignifiants,
voire mme nuls.

Et cette immunit totale ou partielle est maintenue chaque stade de la
distributionpar les diffrentes socits actionnaires.

Si cette immunit en cascade peut se justifier en ce qui concerne les divi-
dendes qui Se retrouventdans les revenusdj taxsdductibles,en raison de
la structure conomique et financire de nos entreprises, il n'en est pas de
mme pour ls revenusdj taxs qui sont reprsentspar des revenusautres

que des dividendes.
Pour cette raison, le projet de loi prvoit, l'article 122, Ier, qu'une taxe

exceptionnellede Io % sera perue charge des socitset associationsposs-
dant la personnalit juridique, sur la base du montant des revenusnetsdj
taxs d'originebelge, autres que les revenusd'actionsou parts ou de capitaux
investis qui est imput, conformment l'article 52 des lois coordonnes,
sur leurs bnfices distribus aux actionnaires ou associs non actifs, par
prlvement soit sur les bnfices de l'exercice social envisag, soit sur les

bnfices rservs d'exercices antrieurs.
Le Roi dterminera les modalits d'application de cette disposition et,

notamment la mesure dans laquelle les revenus dj taxs imputs sur les

bncesdistribusseront soumis la taxe exceptionnelle; .dans un but de

simplificationpratique, cette mesure sera fixe par la rgle proportionnelle.
L'exempleci-aprs illustre la porte de l'article 122, Ier, du projet de loi.

Revenus dj taxs nets (aprs dduction des charges nancires et des

frais gnraux forfaitaires).

a) revenu cadastral ................... 3500.000

b) dividendes ....................50.000.000

c) intrts divers ............ ... IO.500.000

Total . 64.000.000

50



Belgique - Loi unique

Bnfice de l'exercice:

a) rserves ................ 44.000.000
dduire:

revenusdj taxs .......... .
-- 44.000.000

Taxe professionnelledue .............. 0

b) Dividendesnets distribus ..............88.500.000
dduiye

revenusdj taxs (reliquat) .............20.000.000

Taxable .....................68.500.000
IOO

soit brut: 68.500.000 x
68,5

-= IOO.000.000.

Taxe mobilire: Ioo.000.000x 30%=30.000.000.
Taxe exceptionnelle: 30.000.000x 5 %= 1.500.000

Contributionnationale de crise: IOO.000.000X 20 %= 20.600.000.
Taxe exceptionnelle: 20.000.oo0x 5%= I.000.000.

Taxe exceptionnellesupplmentaire:
Dterminationde la base taxable.
Les revenusdj taxs, autres que les dividendes, soit I 4.ooo.000 se retrou-

vent dans les revenus dj taxs dduits des dividendes distribus, soit
I 4000.000

20.000.000, dans la proportion de -2x,87%, soit concur-
64.000.000

rence de 2o.ooo.o0ox 21,87%=4374000.
Taxe exceptionnelledue: 4374000 io %=437400 fr.

Montant total des impts dus:
Taxe mobilire .....................30.000.Ooo
Taxe exceptionnelley affrente ......... . I.5oo.oo
Contribution nationale de crise ..............20.000.000

Taxe exceptionnelley affrente ............. I.000.000

Taxe exceptionnellesupplmentaire . . . . . . . 437400

52.937400

La mme rgle est videmment applicable aux sommes rparties aux

actionnaires ensuite de la liquidation de la socit, dans la mesure, bien

entendu, o ces sommes excdent le montant, ventuellementrevaloris, du

capital social rellement libr restant remboirser.
Ces nouvellesdispositionss'appliquenttant aux socitspar actions qu'aux

socits autres que par actions, y compris les socits de personnes respon-
sabilit limite, l'exclusion cependant de la Socitnationaledu logement,
de la Socit nationale de la petite proprit terrienne, des socits agres
par celles-ci et des socits agres par la Caisse gnrale d'pargne et de

retraite, ayant pour objet exclusifde faire des prts en vue de la construction,
de l'achat ou de l'amnagement d'habitations sociales, de petitesproprits
terriennesou d'habitationsy assimiles,ainsi que de leur quipementmobilier

appropri (socits vises l'article 34, Ier, 6', g), des lois coordonnes).
Une mesure spciale, qui s'inspire cependantde celle qui prcde, a d tre

envisagepour les socits trangrespar actions et autres que par actions qui
exercent en Belgique.

Contrairement aux socits qui ont leur sige social ou leur principal
tablissement administratif en Belgique, les socits trangres sont impo-
sables la taxe professionnelle sur l'ensemble de leurs bnfices et aucun

impt de distribution n'est d en Belgique, la rpartition bnficiaire se

faisant l'tranger par le sige social de la socit.
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A dfaut d'imputationdes revenusdj taxs, sur les bnfcesdistribus,la taxe exceptionnellede Io % vise ci-avantpour les socits belges ne pour-rait donc tre applique. Et cependant-- mais sr.l'ensemblede leurs bn-fices-- les socits trangrespeuvent se trouver dans la mme situation queles socits belges par le jeu du principe enon bis in idem, c'est--dire que les
revenus imposables peuvent, en grande partie ou pour leur entiret, tre
absorbs par la dduction des revenusdj taxs, et, ds lors, ne donner lieu
qu' une taxe professionnelle insignifiante ou nulle.

Dans ces conditions, et pour respecter le principe de l'galit de sacrifice, le
projet de loi prvoit qu'il sera tabli une taxe exceptionnellede 5% chargedes socits trangres, sur la base du montant des revenus nets dj taxs
d'origine belge, autres que les revenus d'actions ou parts ou de capitaux in-
vestis, qui est dduit par application de l'article 52 des lois coordonnes, de
leurs bnces imposables la taxe professionnelle.

Le taux de cette taxe exceptionnelleatfix 5% (au lieu de 10% en ce
qui concerne les socitsbelges), pour tenir compte du fait que c'est l'ensem-
ble des revenus dj taxs qui est dduit pour l'application de la taxe pro-fessionnelle.

Article I23. -- L'tablissementet le recouvrementdel taxe exceptionnelles'effectieront
.

d'aprs les dispositions lgales et rglementairesprvues pourles impts auxquels cette taxe exceptionnellese rapporte.
Quant au supplment d'impt vis l'article I22, Ier, il sera rgi partoutes les dispositions qui se rapportent la contributionnationale de crise.
L'article I23 2, prvoit que la taxe exceptionnelley compris les intrtsde retard et les frais de poursuites y aftrents, ne pourra tre dduite des

revenusimposablesau titrede chargeprofessionnelle,sauf, toutefois, s'il s'agitde la taxe exceptionnellequi se rapporte la taxe mobilire vise l'article
I2I, Ier, io.

Cette mesure tend viter que, par le jeu de la dductibilit de l'impt,l'augmentationde la charge fiscale soit partiellementannihilepar une dimi-
nution corrlative de l'imptaffrent aux revenus de l'anne du paiementdela taxe exceptionnelle.

Artide I24. -- Actuellement, le revenu des proprits fonciresest, pour la
dterminationdu revenu global imposable l'impt complmentaireperson-nel, reprsentpar le revenu cadastral en ce qui concerne les biens situs en
Belgique.

L'article I I de la loi du I4 jUillet I955 a prescrit une nouvelleprquationgnrale des revenus cadastraux.
Les travauxrelatifs cetteprquationsont actuellementen voie d'achve-

ment.
En attendant que les rsultats de la prquation gnrale des revenus

cadastrauxpuissenttre intgralementmis en vigueurau regard de la fiscalit
directe, le Gouvernementpropose de doubler, pour l'impt complmentaireuniquement, le revenu cadastral servant de base la contribution foncire.

Ce doublement du revenu cadastral n'a rien d'xagr par rapport aux
rsultats que l'on peut attendre de la prquationgnrale.

Article I25. -- La prsente loi sera applicable:
I) en tant qu'elle vise la taxe exceptionnellesur la taxe mobilire et sur

la contribution nationale de crise et la taxe exceptionnellevise l'article
122, ler; aux revenus d'actionsou parts et aux revenus de capitaux investis
allous ou attribus au cours des annes I96I et I962, quel que soit l'exercice
social sur le rsultat duquel les dits revenus ontt prlevs;
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2) en tant qu'elle vise la taxe exceptionnelle sur la taxe professionnelleet sur la taxe due par la Caisse gnrale d'pargne et de retraite, la taxe
exceptionnellevise l'article I22, 2, et le doublementdu revenu cadastral
en matire d'impt complmentaire personnel aux cotisations des exercices
I96I et 1962, l'exclusion des cotisationsqui seront rattaches,par rappel de
droits, autres que ceux de I96I, aux exercices I96I et I962.

Il est prvu que toute modificationapporteaprs le I5 novembre I96o aux
dispositions statutaires concernant la date de clture des critures restera
sans effet quant l'application de la loi, si cette modification a pour cons-
quence de faire chapper le contribuable l'impt normalementd sur tout
ou partie des revenus.

Cette disposition a pour but de faire chec toute manoeuvre susceptiblede prjudicier les droits du Trsor.
Afin de ne pas compliquerinutilement les travaux de taxation de l'exercice

fiscal I96I, il est propos, lorsque la dclaration aux impts sur les revenus
dudit exercice ne mentionnepas le double du revenucadastral,depermettrel'administrationde rectifier d'office ladite dclarationsur ce point sans qu'elledoive observer la procdure prvue en la matire.

Pour l'exercice riscai I962, le texte de la dclarationsera adapt en cons-
quence et il n'ya pas lieu, pour cet exercice, de prvoir une telle drogation.

Ayticlez26. --La loi du I5 juillet I959 apportantdes amnagementsfiscaux
en vue de favoriser les investissementscomplmentaires,cesse ses effets la
fin de l'anne I96o ou la date de clture de l'exercice comptable dans le
courant de l'anne I96I, pour les contribuables qui tiennent leurs critures
autrement que par anne civile.

En rsum, cette loi prvoit que les bnficesraliss par les exploitationsindustrielles ou artisanales-- personnes morales ou personnes physiques --

sont immunissde la taxe professionnelle concurrenced'une somme gale
30 % de la valeur des investisscmentscomplmentairesqui sont effectus en
immeublesou outillagesprofessionnelsdans l'entreprisebelge du contribuable
pendantchacune des annes I959 ou I96oou pendant les exercicescomptablesclturs au cours de chacune des annes I960 ou I96 I.

Cette immunit est rpartie sur trois annes soit Io % pour la priode au
cours de laquelle l'investissementest effectu et lo % pour chacune des deux
priodes imposables suivantes; cependant, si le bnfice imposable de l'une
ou l'autre de ces trois priodes est insuffisant pour permettre la dduction de
l'immunit de Io%, le reliquat de cette immunitest reportsur les bnfices
des cinq priodes imposables subsquentes.

L'immunit n'est cependant accorde que pour autant que la valeur des
investissementscomplmentairesatteigne au moins 50.000 francs par priode
imposable.

L'article I26 du projet de loi proroge les dispositionsde la loi prcitedu I 5
juillet 1959 de deux ans; elles seront donc galementapplicables aux investis-
sements complmentairesen immeubles et outillages professionnelseffectus
en Belgique pendant les annes I96I et 1962 ou, lorsqu'il s'agit de contribu-
ables tenant une comptabilit rgulire autrement que par anne civile,
pendant l'exercice comptablecltur au cours de chacune des annes I962 et
I963, sauf toutefois que la valeur minimum des investissementscomplmen-tairesde 50.000 francssera ramene 30.000 francspour permettreauxpetiteset moyennes entreprises de profiter davantage de cette loi.

Dispositionspermanentes
Articles ][27o I28, I29 et I3I.-A l'effet de donnerune solution au problme

de la taxation des revenus professionnels des travalleurs indpendants qui
sont aids par leur conjoint dans l'exercice de leur profession, et par analogie
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avec ce qui at prvu par la loi d 30 mars I956 en faveur des mnageso
les deux conjoints exercent une activit professionnelle bien distincte, les
articles i27, i28, I29 et I3I du prsent projet de loi tendent:

I) permettre, pour le calcul de la taxe professionnelle, la division des
bnfices nets de l'exploitation industrielle, commerciale ou agricole ou des
profits nets de la professionlibrale, charge ou office ou de l'occupation lucra-
tive en deux parts: une pour le travailleurindpendantlui-mmel'autre pour
son conjoint aidant ne bnficiant pas personnellement-- en raison d'une
activit distincte -- de revenus passibles de la taxe professionnelle;

2) limiter la quote-partdes bnficesnets ou des profits nets, considre
comme attribue au conjoint aidant, 20 % de l'entiret des bnfices nets
de l'entreprise ou des profits nets de la profession avec maximum de 50.000
francs, tant entendu:

a) que cette quote-part ne pourra pas dpasser la rmunrationnormale
des prestations effectives de l'aidant:

.b) qu'elle sera considre pour l'application de la taxe professionnelle,
comme un bnfice ou profit (article 25, Ier, lO ou 3;o, des lois coordonnes)
et non comme une rmunration (ibidem, 2o) ;

c) que l'attribution de cette quote-part ne pourra avoir pour effet de
ramener la quote-partdes bnfieesou profits retenirdans le chef de l'autre

conjoint un montant infrieur 72.000 francs, et ce, en vue d'exclure du
bnficede la mesure les travailleursindpendantsdont l'entreprisene devrait
normalementpas ncessiter le plein emploi de plus d'une personne.

La quote-part de bnfices ou de prfits considre comme attribue au

conjointaidant dans les conditionset limites prvuesci-avantsera imposeau

taux fixe de 7,5 %, mme si elle n'atteint pas le minimumexonr de la taxe

professionnelle.

Les revenus des conjoints exerantune activitprofessionnelleen commun

continuerontd'tre cumuls lorsque:
en raison du jeu des rductionsd'impt pour charges de famille, la taxe--

calcule sur l'entiretdes bnfices ou des profits de la professioncommune,
majore des autres revenusprofessionnelsdu chef de famille, sera infrieure
celle que donnerait la taxation spare des revenus du mari et de ceux de la
femme suivant le systme propos;

l'ensemble des revenus professionnels des conjoints dpasse 500.000--

francs.

L'exemple ci-aprs illustre la porte des dispositionsproposes:
Un contribuableexploite avec la collaborationeffective de son pouse une

entreprisecommercialedont les bnficesnets imposables la taxe profession-
nelle s'lvent IOO.000 francs. L'intress bnficie, au siarplus de 60.000
francs de rmunrations nettes imposables, au titre d'administrateur sans
fonctionsrelles et permanentesdans une socit par actions, sur lesquelles il
at vers 6.ooo francs de taxe professionnelle la source; il a effectu dans
la premiremoiti de l'exerciceun versementanticipatifde i5.ooo francs. Le
mnage deux enfants charge.

Si les bnficesde l'entreprisecommercialepeuvent tre considrscomme
attribus la femme concurrencede 20.000 francs (20% de Ioo.000 francs),
la taxe professionnelle tablir au nom du mari sera calcule comme suit:
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Rmun. Bnfices quote-part
rations

Revenus imposables (mari) du mari delafemme Total: 160.000

60.000 80.000 20.000

T.P.enprincipalsurles140.000 T.P. forfaitaire
francs du mari: 24.750 francs de 7,5%

rpartirproportionnellement soit20.000
entre les rmunrations et les 7,5%=1.500
bnfices, soit .............. 10.607 14.143

Rductionspour charges de--

famille (5% x 2 enfants =

10%.................... -1.061 -1.414

Diffrence ................. 9.546 12.729
+ Majoration de 20% (Admi-

nar:

nistrateur) .............. + 1.909 6.000 (source)
Total .................... 11.455 15.000 (versem.
-T.P. source .............. 6.000 antic.)--

Diffrence ................ 5.455 3.821 (supp.)
-Versement anticipatif .... 5.455 -- 9.545 24.821--

Diffrence ................ 3.184 femm:

+Majoration de 20% (insui-
sance de versementanticipatif) + 637 + 300 1.800

Total ....................
-- 3.821 1.800 26.621

Conformment l'article I32, ces dispositions entreront en vigueur
partir de l'exercice I96I (bnfices ou profits de l'anne I96o ou de l'exercice

comptable I96O-I96I).
Article 30. -- En vue d'assurer l'exacte perceptionde l'impt complmen-

tare personnel, le Gouvernementpropose d'tendre aux revenus de capitaux
mobiliers le systme de perception de cet impt la source, tel qu'il existe
actuellementen matire de rmunrations.

Etant donn que l'excution de la nouvelle disposition lgale ncessite
l'instauationde mesures d'ordre technique assez complexes, il se recomman-

de de laisser au Roi le soin d'en rgler les modalits d'application.
Le Gouvernemententend simplementpercevoir, par voie de prcompte,

la source, et au taux maxmum de Io %, l'impt complmentaire personnel
d sur certains revenus de capitaux mobiliers; ce prcompte sera imput sur

l'impt rellement d par le contribuable sur la base de sa dclaration aux

impts sur les revenus, lorsqu'il produira les justifications ncessaires que
l'organisme payeur lui aura dlivres sa demande.

Le Premier Ministre, G. EYSKENS.

Le Vice-Prsidentdu Cabinet, Ministre de l'Intrieur, R. LEFEBVRE.
Source: Proiet de loi, 4.II.I960.
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COMMUNAUTE ECONOMIQUE EUROPEENNE

COMMISSION

INFORMATIONS

En date du I6 dcembre I958, la Commissionde la Communautconomique
europenne avait pris une dcision relative la circulation des marchandises
obtenues sous le rgime du tralc de per/ectionnementdans les Etats membres,
qu'elle avait notifie aux Etats membres le I7 dcembre I958 ). L'e#et de cette

dcision a pris tin le 30 fuin 96o.
En date du 28 uin I960 la Commissionde la Communautdconomique euro-

pennea pris la dcisonsuivantequi at notifie aux Etatsmembres le 6 juillet
I96o equi est destine remplacer la dcision du I6 dcembre I958.

Deision relative la circulation des marchandises dans la fabrication desquelles sont
entrs des produits qui n'ont pas t soumis aux droits de douane et taxes d'effet
quivalent qui leur taient applicables ou qui ont bnefici d'une ristournetotale ou par-
tielle de ces droits ou taxes.

La commissionde la Communauteonornique europenne
vu les dispositions du trait instituant la Communaut conomique euro-

penne et notamment celles de son article Io paragraphe 2;
VU la dcision de la Commission en date du 4 dcembre 1958 relative

l'usage d'un certificat pour la circulation des marchandises entre les Etats
membres au bnfice des dispositions du trait instituant la Communaut
conomique europenne;

considrant les marchandises obtenues dans Etat membre dans laque un

fabrication desquelles sont entres des produits qui n'ont pas t soumis aux

droits de douane et taxes d'effet quivalentqui leur taient applicables dans
cet Etat membreou qui ont bnficid'une ristournetotale ou partiellede ces

droits ou taxes, doivent tre admises au bnfice de l'eliminationdes droits
de douane, des restrictionsquantitativeset de toutes mesures d'effet quiva-
lent entre les Etats membres;

considrant que l'admission desdites marchandises ce bnfice risque,
cependant, de fausser les conditions de concurrencedans le march commun

dans la mesure o les produits entrs dans leur fabrication sont des produits
de pays tiers,si cette admission n'est pas subordonne la perception d'un

prlvement:
considrantque, toutefois,ce risquen'estpasde naturerevtiruncaractre

srieux aussi longtemps que la rduction des droits de douane applicables
entre les Etats membres ne dpassera pas 20 pour cent;

considrant que la grande majorit desdites marchandises fera l'objet, au

plus tard l'expiration de l'anne en cours, de la rduction supplmentaire
des droitsde douaneapplicablesentre les Etatsmembresque les reprsentants
des gouvernementsde ces derniers, runis au sein du Conseil, ont adopte le

I2 mai I960 et qui s'lvera 5 pour cent pour les marchandises du secteur

agricole et Io pour cent pour les autres;

) Voir Journal des Communauts europennes nr 33 du 3I dcembre I958.
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considrant que les reprsentants des gouvernements des Etats membres
ont dcid, cette occasion, de procder en mme temps un premier rap-
prochementdes droits de douane applicables la plupart des produits vis--
vis des pays tiers sur la base de calcul du tarii douanier communrduit de 20

pour cent;
considrant qu'il sera ncessaire, partir de la prise d'effet des mesures

vises aux deux considrantsprcdents, de subordonner la perception du
prlvementvis ci-dessus l'admissiondesdites marchandises au bnfice de
l'limination des droits de douane, des restrictionsquantitativeset de toutes
mesures d'effet quivalent entre les Etats membres;

considrantque, sous l'empire des lgislationsnationalesen vigueur, l'Etat
membre dans lequel lesdites marchandises sont fabriques ne peroit aucun
droit lorsqu'elles sont exportes vers un autre Etat membre;

considrantqu' l'expirationde la priodede transition les produitsde paystiers entrs dans la fabrication desdites marchandises devront tre soumis
intgralementaux droits de douane prvus leur gard dans le tarif douanier
commun lorsque lesdites marchandisesne seront pas exportes vers des pays
tiers;

considrant que, pour ces raisons, il est justif d'asseoir le prlvement
auquel sera subordonne l'admission desdites marchandises au bnfice de
l'liminationdes droits de douane, des restrictionsquantitativeset de toutes
mesures d'effet quivalent, sur les droits du tarif douanier commun relatifs
aux produits qui sont entrs dans lesdites marchandiseset qui, dans aucun
Etat membre, n'ontt soumis aux droits de douane et taxes d'effet quiva-lent qui leur taient applicables, ou qui ont bnfici d'une ristourne totale
ou partielle de ces droits ou taxes;

considrant qu'il est opportun d'tablir un taux unique pour ce prlve-
ment et qu'il est justifi, dans les circonstancessus-indiques,de le fixer pourla priode qui s'tend partir du moment o tous les Etats membres auront
effectu la rduction supplmentaire jusqu'au 3 I dcembre I96I, 25 pour
cent des droits du tarif douanier commun relatifs auxdits produits.

considrant que la Comnission suivra avec attention l'volution des -
changes relatifs auxdites marchandises et qu'elle se tient prte L intervenir
au cas o les modalits de l'admissiond'une de ces marchandisesau bnfice
de l'limination des droits de douane, des restrictions quantitatives et de
toutes mesures d'effet quivalent entre les Etats membres, provoqueraient
des difficults;

a pris l'intention des tats membres la prsentedcision:
Article pre,nier

La dcision du 4 dcembre I958 relative l'usage d'un certificat pour la
circulation des marchandises entre les Etats membres ets modifie comme
suit:
A. Le littra d) de l'article premier est supprim;jB. Le texte suivant est substitu au littra c) de l'article 2:

c) Lorsqu'elles sont obtenues dans cet Etat membre et que dans leur
fabrication sont entrs des produits qui n'ont pas t soumis aux droits de
douane et taxes d'effet quivalent qui leur taient applicables dans cet Etat
membre ou qui ont bncid'une ristourne totale ou partielle de ces droits
ou taxes, pour autant que ces marchandises rpondent aux conditions fixes
par les dispositions dtermines par la Commission en vertu de l'article IO,
paragraphe 2, deuxime alina, du trait.

Article 2

Les marchandisesobtenues dans un Etat membr, dans la fabrication des-
quelles sont entrs des produits qui n'ont pas t soumis aux droits de
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douane et taxes d'effet quivalent qui leur taient applicables dans cet Etat
membre ou qui ont bnfci d'une ristourne totale ou partielle de ces droits
ou taxes, sont admises au bnfice de l'liminationdes droits de douane, des
restrictions quantitatives et de toutes mesures d'effet quivalent entre les
Etats membres, lorsque lesdits produits:

sont originaires d'un autre Etats membre au sens de l'article 9, para---

graphe 2, du trait; ou

se trouvaienten libre pratiquedans un Etat membre au sens de l'article--

Io, paragraphe I, du trait; ou

ont fait l'objet de la perception du prlvementvis l'article 3 de la--

prsente dcision; ou

sont originairesau sens de l'article 133 du trait d'un pays ou territoire--

d'outre-merassoci la Communautconomique europenne.

Article 3

En ce qui concerne les marchandisesobtenues dans un Etat.membre, dans
la fabricationdesquellessont entrs des produitsde pays tiers qui dans aucun

Etat membre n'ont t soumis aux droits de douane et taxes d'effet quiva-
lent qui leur taientapplicablesou qui ont bnficid'une ristourne totale ou

partielle de ces droits ou taxes, l'admission au bnfice de l'liminationdes
droits de douanes, des restrictions quantitativeset de toutes mesures d'effet

quivalent entre les Etats membres, est subordonne la perception, dans
l'Etat membre de fabrication, d'un prlvement dont le taux est gal un

pourcentage du droit du tarif douanier commun relatif auxdits produits.
Pour chaque priode qu'elle dtermine, la Commission fixe ce taux compte
tenu du degr de la ralisation de l'union douanire.

Article 4

Pour l'applicationdes dispositionsde l'article 3 de la prsentedcisionsont
assimils aux produits de pays tiers viss cet article les produits dans la
fabrication desquels sont entrs des produits de pays tiers qui dans aucun

Etat membre n'ont t soumis aux droits de douane et taxes d'effet quiva-
lent qui leur taient applicablesou qui ont bnficid'une ristourne totale ou

partielle de ces droits ou taxes lorsque les produits ainsi obtenus l'ontt
dans un Etat membre autre que celui o la dernire fabrication est effectue
et qu'ils n'ont pas fait l'objet de la perceptiondu prlvementprvu l'article
3.

- Article 5
Les produitsde pays tiers sont pris en considrationpour le calcul du prl-

vement vis l'article 3 dans l'tato ils se trouvaient la date de leur ad-
mission au rgime sous lequel s'est effectue la fabrication, et selon la valeur
et les autres bases d'imposition en vigueur cette date.

Article 6
La date qui est prise en considration pour la dtermination du taux du

prlevement est celle laquelle l'exportation des marchandises vises
l'article 3 est assure. Toutefois, lorsque lesdites marchandises sont places
en entrept douanier dans l'Etat membre de fabrication avant d'tre expor-
tes dans un autre Etat membre, la date qui est prise en considration est
celle de l'entre en entrept de ces marchandises.

Article 7

Jusqu'au momento tous les Etats membresauront effectu les rductions

supplmentairesdes droits de douane applicables entre eux adoptes par les

58



Ddcision de la C.E.E.

reprsentantsde leurs gouvernementsrunis au sein du Conseil le 12mai 1960,
les marchandisesvises l'article 3 sont admises au bnfice de l'liminat,'_on
des droitsde douane, des restrictionsquantitativeset de toutesmesuresd'effet

quivalent entre les Etats membres, sans que le prlvementsoit peru.
A partir du momentvis l'alinaprcdentet jusqu'au 3 I dcembre I96I,

le taux du prlvementdfini l'article 3 eSt fix 25 pour cent.
Chacun des Etats membrescommunique la Commission la date laquelle

prendront effet les rductions des droits de douane vises au premier alina.
La Commissionnotifiera tous les Etats membres la date laquelle, en raison
de la prise d'effet de ces rductions, le prlvement devient applicable.

Article 8

Les Etats membres se tiennent informs et informent la Commission des
mesures qu'ils prennent en vue de l'application uniforme de la prsente
dcision.

.

Fait Bruxelles, le 28 juin 1960
Pay la Commission
Le vice-prdsident

,.

S. L. MANSHOLT

Source: JournalOffcieldes Communautds Europennes, I 4.7. x960.
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SUISSE

CANTON DE GENVE

Droits de succession. Exonrationdes droits de mutation (art. 110 bis LCP).

Contribuable retrait dcd Genve. Hritiers demandant le bnfce de
l'article Io bis LGP en ]aisantvaloir la qualitd'trangerdu contribuabledd/unt,la naissance de ce dernier a l'tranger, le fait qu'il avait bnfcid de l'article 4,alinda 2, LCP et que sa seule activit avait dtd ex8rc8 dans une institution inter-
nationale bdndficiant de l'exterritorialit. Taxation sans admettre l'applicationde l'article IIo bis LCP. Requte en ddgrvementen insistantsur le ddfaut d'acri-
vitd lucrative en Suisse en raison de l'exterritorialitdde l'institution nternatio-
nale employeur. ReVet de la requte. Recours persistant dans les moyens de la
requte et faisant valoir, au surplus, le bnfce de l'article 4, alina 2, LCP.
Recours reigt.

Rsum

a) Aucune contestationn'at leve sur le dernier domicile du dfunt etGenve est lieu d'ouverturede la succession.
b) Au sens de l'article I IO bis LCP l'exonrationest subordonneaux con-ditions suivantes:
I les deux poux doivent tre trangers,
2 ' ils doivent tre ns hors de Suisse,
3' ils ne doivent pas exercer d'activit lucrative et doivent n'en avoir ja-mais exerc en Suisse.
En l'espce il est constant et non contest que les poux sont trangers la

Suisse, qu'ils ne sont pas ns en Suisse et que l'pouse du dfunt n'a pas eu et
n'a pas d'activit lucrative en Suisse. ,

c) L'Administrationde l'enregistrementa considr que le dfunt avait eu
une activit lucrative en Suisse alors que l'hoirie recourante a fait valoir quele dfunt avait eu une seule activit, celle de fonctionnairedans.une institu-tion internationale, et qu'en raison de l'exterritorialitdont bnficiait cette
institution, l'activit n'avait pas t exerce en Suisse.

L'accord pass entre le Conseil fdral et l'organisation internationalepr-voit l'exterritorialitdes terrainset locauxde cetteorganisation, les privilges,mmunits, exemptions et facilits reconnus aux agents diplomatiques pourle directeur et les fonctionnaires de certaines catgories et l'exonration de
tous impts fdraux, cantonaux et communauxsur les traitements, molu-
ments, indemnits, verss par l'organisation internationale pour tous lesfonctionnaires quelle que soit leur nationalit.

Il convient de relever que les privilges et immunits sont prvus pour la
priode pendant laquelle les bnfciairessont en fonction et que le Dparte-ment politique fdral a confirm que ces avantagescessent d'exister lorsqueles fonctionnaires ont pris leur retraite.

L'exterritorialitest une notion qui n'est pas admise par les autorits suis-
ses et si la Suisse fait usage de cette expressionc'est seulementpour dsignerl'ensemble des privilges et immunits diplomatiques (F.J.S. 831 c, page 2).La jurisprudencedes autorits administrativesde la Confdrationa prcisqu'une personne exterritoriale,rsidait effectivementen Suisse et que l'on
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n'tait pas fond admettred'une faon absolue la fiction de l'exterritorialit
(cf. Recueil 1932, No I34).

La recourante a cit un passage de l'tude de M. de professeur JacquesSecrtan Problmesde droit diplomatiquedevant le juge et le gouvernementsuis'ses I95o: Ce personnel dit personnel exterritorial sera, par assimila-
tion avec le corps diplomatique Berne, admis au bnfice des prrogativeset immunits que la pratique synthtise sous le nom d' ,exterritorialit et
qui sont les suivants: B. -- L'exterritorialit,au sens prcis et restreint de ce
terme, soit la prsomption en vertu de laquelle celui qui y a droit est cens
conserver son domicile dans son pays d'origine.

M. Secrtan a insist toutefois sur le fait que l'exterritorialitavait une in-
fluence sur la notion juridique de for, d'tat-civil et autres et que la personnejouissant de l'exterritorialit conservait son domicile lgal -- notion essen-
tiellement juridique -- dns son pays d'origine.

Enfin, M Burckard Droit public suisse, ,volume I, page 198 II, relve
expressment que de l'exterritorialitdont bnficie une lgation trangreil ne faut pas conclure que la lgation est territoire tranger.Il rsulte de ces textes que le fonctionnairede premire classe d'une insti-
tution internationale en Suisse, bnficiant de l'exterritorialit, n'a pas son
domicile lgal, juridique, en Susse, mais qu'il rside et exerce son activit sur
territoire suisse.

d) Le dfunt tait fonctionnairede premireclasse d'une institution inter-
nationale. Il exerait son activit dans les locaux de l'institution Genve. Il
a pris sa retraite en 1957 et ds ce moment il tait soums au droit commun
applicable aux trangers.

Il avait ainsi la situation d'un tranger domicili en Suisse et ayant exerc
une activit lucrative en Suisse.

C'est ds lors juste titre que l'administrationde l'enregistrementa refus
le bnfice de l'article I Io bis LCP.

e) La recourantea fait valoir que l'administrationdes contributionspubli-
ques avait impos le dfuntconformment l'article 4, alina 2. LCPet avait
ainsi admis qu'il n'avait pas exerc une profession lucrative Genve.

Appele interprter l'article 3 durglementd'applicationde l'article i IO
bis LCP, la commission a confirm que cet article n'instituait qu'un moyende contrler si le de cujus remplissait les conditions poses par l'article I IO
bis LCP, mais qu'il ne pouvait modifier les dispositionsprcises d'un texte de
loi. En pratiquecette disposition n'oblige nullement l'administrationde l'en-
registrement appliquer l'article I Io bis LCP si l'administrationdes contri-
butions publiques a accord tort le bnfice de l'article 4, alina 2, LCP.

La commission constate que le dfunt avait eu une activit lucrative
Genve, n'avat aucun droit au bnfice de l'artcle 4, alina 2, LCP et que la
recourantene pouvait prtendre l'applicationde l'article I IO bis LCP.

(Commission cantonale de recours, 7 mars I96o, dcision No 8).
Source: Revue de droit administratifet de droit fiscal, mai-juin, 196o.
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Nous reproduisdns ci-aprs une petite histoire amusante que nous avons

trouve dans le Bulletin des Contributions, publicationofficielledu Minis-
ter des Finances Bruxelles. Elle dmontre que la psychologie est un

moyen efficace pour amliorer le climat fiscal. Il serait souhaiterque de plus
en plus les contribuableset les agentsdu fisc s'en serventpour mieuxs'enten-.

dre.

LA PETITE AVENTURE FISCALE DE M. PARSONS.

Le problme de la psychologie du contribuable et celui des relations du
contribuableavec l'administrationfiscale ont dj fait l'objet de nombreuses
tuds.

L'Administrationdes contributions a mme dit (en 1950) une brochure
destine guider son personneldans ses relationsavec le public.

Depuis lors, plusieurs auteurs (Holtgrewe, Hornstra, Laufenburger,Laur,
Macart, Schmlders, Sdillot, Spitaler, etc.) ont approfondi ces questions;
dans la Rpublique fdrale allemande, des tudes et des enqutes portant
sur la psychologieet la sociologie fiscales) sont notammenteffectues par la

Forschungsstelle fr empirische Sozialkonomik sous la direction du

professeur G. SchmldersS).
Mais on ne pense pas qu'il existe un petit guide psychologique destin

aider spcialement le contribuable traiter avec l'administrationfiscale.
C'est pourquoi.on ne rsiste pas la tentation de relater ici succinctement

l'aventure de M. Parsons, raconte par Dale Carnegie dans son livre Com-
ment se faire des amis pour russir dans la vie.

M. Parsonspart l'attaque.
M. Parsons n'est nullement un tre extraordinaire: c'est un simple contri-

buable.
Un jour, il a mentionn, parmi ses revenus, sa dclaration aux impts,

une somme de 9.000 dollars. Par aprs, il se ravise et estime qu'il a eu tort de
la dclarer comme revenu alors qu'il ne l'a pas encaisseet qu'ila personnelle-
ment la conviction de ne jamais la recevoir en raison de l'insolvabilitprsu-
me du dbiteur. Il s'adresse ds lors son inspecteur pour obtenir la recti-
fication de l'erreur qui d'aprs lui, s'est glisse de ce fait dans sa taxation.

Le contact avec l'inspecteurn'est pas encourageant;M. Parsons le trouve

peu comprhensif, cassant, but... Mais M. Parsons continue dfendre

vigoureusement et prement sa propre thse. Les deux contradicteurs

) La dcision de procder des tudes et nqutes de ce genre fut notamment prise aux eJournes de

Siegburg (Siegburger Tagungen) organises par l'administrationfscale en I954 et I956 et o des reprsen-
tants de toutes les classes sociales, des groupementsconomiques, des conseillers fscaux, de la presse, de la

radio, etc. et de l'administrationfiscale discutrent franchement le problme des rapports entre les contri-
buables et l'administration.

En mai x958, une commission a mmet cre par l'administrationfiscale pour l'tude des facteurs qui
dterminent la eSteuergesinnung, la mentalit fiscale font partie d cette commission, des professeurs
d'universit,des reprsentants de groupements conomiques, d'institutions sociales, de syndicats etc., ainsi

que des fonctionnaires de plusieurs dpartementsministriels et, en particulier, de l'administration fiscale.

z) Lesrsultatsd'une de ces enqutes fait l'objetd'un ouvrageparu tout rcemment: Das irrationalein der

ffentlichenFinanzwirtschaft-- Problemeder Finanzpsychologie,par G. Schmlders.
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bataillent pendant une heure et, plus la discussion se dveloppe et s'anime,
plus M. Parsons a l'impression que l'inspecteur s'entte...

La manoeuvrepsychologiquede M. Paysons.

M. Parsons change alors finalement de tactique; laissons-lui d'ailleurs la .

parole:
Je lui dis ( l'inspecteur): ,Je suppose, videmment, que mon cas n'a

pas grande importance, compar aux affaires graves et pineuses que vous

devez tre amen nstruire. J'a mo-mme quelque peu tudi les ques-
tions fiscales. Cela m'intresse beaucoup... Seulement, moi, videmment,
j'ai d prendre ma science dans les livres, tandis que vous, vous avez acquis
votre exprience face face avec les hommes...enpremire ligne, si j'ose
dire. Parfois, je me sens attirpar une tche comme la vtre. Quels enseigne-
ments n'y trouverais-je pas! En disant cela, remarquez-le bien, j'tais
profondmentsincre.

L'inspecteur se redressa dans son fauteuil. Il se mit me parler de lui, de

son mtier, il cita certaines fraudes astucieuses qu'il avait mises jour.
Son attitude devint de plus en plus cordiale, et bientt il me parla de ses

enfants. En me quittant, il m'annona qu'il allait reviser mon cas et qu'il
me ferait sous peu connatre sa dcision.

Trois jours plus tard, il revenait pour m'informer que, conformment
ma demande, il m'exemptait d'impts sur le chapitre en question. ,

Faut-il concluye
Dale Carnegie donne l'explication psychologique de cette modification

d'attitudede l'inspecteur1)
Quant au contribuable, il lui est loisible d'en tirer des conclusions...
Bien entendu, il n'est nullement ncessaire-- ni mme souhaitable-- que

dornavant les contribuables s'vertuent tous faire parler leur inspecteur
(ou contrleur) de ses enfants. Mais en cas de litige, les deux parties en cause

contribuable (ou mandataire) d'une part, fonctionnaire d'autre part--

--

n'ont-elles pas intrt ne pas *se batailler , comme M. Parsons le faisait
initialement, mais plutt s'efforcer mutuellement de se maintenir sur le

plan d'une discussion empreinte autant d'amnitque de calme
Tant mieux si le contribuablepouvait, en outre, faire preuvede comprhen-

sion l'gard de la position -- souvent bien difficile -- du fonctionnaireli

par la loi, pr la jurisprudenceet par les instructionsadministratives.
Tant mieux galement si le fonctionnaire pouvait, malgr tout, tendre

humaniser le service public.
Hunaniser le service public.

En ce qui concerne ce dernier point, M. Molitor, dans ses Rflexions sur

la fonction publique dans l'Etat moderne .2) n'hsite pas crire:
o .... obligation imprieuse pour le fonctionnaire d'humaniser le service

public. L'Administration risque toujours par son poids naturel d'tre
inhumaine...Ilfaut que le fonctionnairepublic soit en raction constante

contre ce danger et lutte pied pied contre l'inertie des structures, contre

les complications, contre sa propre personne aussi, pour que toute son

activit limine cette attitude inhumaine. Il est trop facile de fermer son

guichet devant toutes les misres et les complexits de la vie .

A l'appui de ces paroles, il n'est peut-tre pas superu de reproduire ci-
dessous un extrait de la brochure Pour vous, jeune agent des Contribu-
tions, que l'Administration des contributions remet, comme brochure
d'accueil, son personnel:

I) Voirpp. II7-II8 de l'ouvrage Commeutse faire des amis pour russdans la vier, par Dale Carnegie. A

') Revue internationalede Sciences administratives, x950, n 2, p. 255.
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Ne vous laissez pas submergerpar le flot des documents,par la masse des
papiers.

Traitez les affaires humainement, et non pas comme robot administratif.
Songez-y parfois: derrire chque document que vous manipulez se

profile un tre humain:
un collgue qui devra l'utiliser par aprs pour son propre travail:--

un contribuable qui en est l'objet et dont les intrts matriels, et--

parfois moraux, en dpendent. Fr. L.
Source: Bulletin des Contributions, juin I96O.
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TAXATIONOF GAINS FROM SALE

OF REAL ESTATEIN BRAZIL

by

H. S. A. MACNAIR, London

The problem of the taxation of profits on the sale of real estate

is bound up with the problems inherent in the treatment of capital
gains. Such profits represent an important element in the tax base

on which capital gains taxes are imposed and the question arises

as to whether a distinctive treatment of this class of capital appre-
ciation could offer the first step towards reconciliationof the differ-

ing attitudes to capital gains adopted by various states. That such a

distinction is likely to offer advantages may be inferred from the

extent to which this question gives rise to litigation in Canada and

the United Kingdom, for example, two countries which nominally
refrain from imposing a tax on capital gains from the sale of real

estate but where in numerous instances such gains are taxed in the

guise of trading income. The recurrent disputes which occur be-

tween taxpayers and the fiscal authorities in those territories repre-
sent a costly hindrance to efficient tax administration. Moreover

they imply a failure to adhere to the canons of taxation enunciated

by the economistAdam Smith, that the incidence of taxes should

be certain and that there should be equality of treatment between

taxpayers.
It is against this background that the treatment of sales of real

estate for purposes of income taxation in Brazil invites considera-

tion. In the discussion which follows, based on the regulations in

force at 7th December, 1959, the incidence of the tax in relation to

real estate will be viewed in conjunctionwith the wider incidence of

income tax in that territory.
In general, corporationsare liable to pay tax on profits at the rate

of I8% on the first 500 thousandcruzeiros and at 23% on the balan-
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ce, subject to a surcharge of I5%. Corporations domiciled in Brazil

are liable, regardlessof their nationalityor objects, with the excep-
tion of thosefoundationsbroughtintobeingwithout motive of profit
to serve the public good or those which serve the interests of a parti-
cular section of society, for example, corporationsestablished for the

purpose of building low-priceddwelling houses for sale to members.

Branches or agencies of foreign entities have the same liabilities so

far as concerns operations conducted in Brazil. The tax is based on

the profits for the preceding business Year shown by the annual

accounts derived from the books of account (kept n cruzeiros and

written in portuguese) in accordancewith the requirementsof com-

mercial law but subject to the adjustments specied in the statute

in order to harmonise commercial rules with fiscal rules. Failure to

maintin adequate records may lead to measurement of profits at

rates increasing progressively from year to year but not exceeding
50o of the capitalor gross receipts (in some cases 75%) or 30o of the

assets. It maybe noted here that where this estimatedbasis operates,
the prots from transactionsoutside the scope of the business (such
as sales of real estate) may be computed separately and added to

the results obtained by estimate.

In the case where a transaction is effected partly outside the

Brazilian Federal Union, and the profit cannot be otherwise ascer-

tained, a rate of 20% of gross receipts obtained in Brazil is applied
to determine the taxable profit. Another point to note is that com-

panies which engage in the sale of real estate by instalments must

maintain the records necessary to distinguish the relative propor-
tions of instalments which represent returns of advances, interest

thereon and proft on the transaction. Where the property in

question has been divided up, the cost attributable to each unit is

arrived at by reference to all expenses incurred apportioned on the

basis of documents registered in accordance with law. A final point
concerns the position of small corporationswith a capital below IOO

thousandcruzeirosand whose gross receipts do not exceed five times

that amount. They may opt for taxation on the basis of presumed
prot measured at the rate of 8% of gross proceeds exclusive of

deductions, but in this instance profits derived from extraordinary
activities such as sale of real estate are taxed on the same basis.

The position of individuals who either alone or in partnership
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engage n a regular, organised manner in activities of a business

nature with a view to the realisationof profits is assimilated to that

of corporations. An intermediate status is accorded to individuals

who in a regular, organised manner promote the construction or

reconstructionof buildings for sale or the disposal of urban building
lots. Tax at 25o applies in these cases but is not applicablewhere a

proprietorenters the market for the first time and sells his property
in separate lots. In all cases where the 25% rate does not apply, tax

is payable by individuals at I5o, subject to a surcharge of I5%.
Exemption is accorded in respect of sales of rural propertiesrealising
less than IOO thousand cruzeiros and also in cases of transmissionof

property alienated by gift or process of law. The treatment of op-
tions and agreements for sale is however assimilated to that of out-

right sales. One of the most important features of income tax as

applied to real estate in the case of individuals is its detailed gradu-
ation according to the period of ownership by the vendor. Reduc-

tions from the profit taxable are accorded as follows:

Acquired within the previous two years IO%
Acquired more than two but less than five years previously I5%
Acquired more than five but less than ten years previously 25%
Acquired more than ten years previously 30%

Should it be evident that the documentsof sale do not reflect the

true price, the fiscal authorities may estimate it. In general such an

estimate is to be based on the values indicated by the transfer tax

up to an amount not exceeding 8o% of those values. The transfer

tax is a state tax levied locally at rates which vary between the

constituent territories of the Union. A representativerate would be

Ioo. It is imposed on a purchaser but not on gratuitous recipients.
In cases where the transfer tax does not offer a reliable guide it is

permissible to have reference to the bases adopted for the purpose
of building or land taxes.

Since the subject matter of the tax is the profit realised by a sale,
the deduction is permitted not only of.the original cost and the

transfer tax paid on acquisitionbut also of the cost of improvements.
Similarly where property has been acquired by gift or inheritance

the value registered, or adopted for th purpose of the transfer tax,
is applied. As regards improvements effected during the period of

ownership by the vendor, documentary proof of cost is normally
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required but where this is absent estimates may be adopted. Any
such estimatesare limited to a ceilingof I,000o of the annual rental
value f the property at the time the improvements were made.
Annul rental value is measured, in urban areas, by reference to the
scale of buildingor land taxeswhile if these criteriaare not available,
in rural areas, regard may be had to the rents provided for in docu-
ments of lease. Should the estimates determinedby the fiscal autho-
rities not attain the prescribed ceiling, it is open t.o the taxpayer to
seek a deciion by a judicial appraiser on the value of the improve-
ments. Works in course of construction at the time a sale is effected
may be made the subject of provisional estimate. In addition,
intereston loans in connectionwith improvementsis admissible as a

deduction if no claim is made in the taxpayer's personal return.
The enforcement of the income tax on sales of propertyis secured

by practical rules. It is the duty of notares public cncerned with
the documentationof sales to inspect the receipt for payment of the
relevant income tax. Moreover, since not all sales result in a taxable
profit, provision is made for the issue of certificates of negative
liabilit. Payment of the tax is due not later than 30 days after
completion of the sale.

It will be seen therefore that so far as concerns individuals the
incidence of income tax on profits from sales of real estate in Brazil
represents a distinct branch of the fscallaw, offering the opportuni-
tyof speedy ascertainmentand settlement of the liability in a man-

ner which does not require reference to the general income position
of the vendor. This result follows from the fact that according to
Brazilian tax legislation income tax levied in the form of a with-
holding tax exhausts the taxpayer's liability so that the relevant
income does not require to be taken into consideration again in
relation to the complementary tax. This contrasts the position
arising in such countries as the United Kingdom or Canad where
the uncertain incidenceof income tax on property transactionsmay
lead to the imposition of a liabilitymanyyearsafter the completion
of the transactionand the reinvestmentof the proceeds. Again, the
distinction drawn, in the United States for example, between long-
term and short-term capital gains is relatively blunt and does not

give sufficient weight to the time factor. A further point is that in

many countries the individual is subject to a progressive comple-
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mentary tax which falls with especial rigour on any extraordinary
gains realised in a single year. In Brazil however, the schedular tax
on individuals lies between I% and I2.5 and the complementary
tax ranges from 3% to 50% (attaining 26% for example in respect
of the range of income 751 to 900 thousand cruzeiros) exclusive of
profits from sale of real estate. It will be seen therefore that the
sliding scale of income tax applicable to individual gains from the
sale of real estate falls broadly betwen the schedular tax and the
complementarytax. It seems reasonable to draw the conclusionthat
the taxation treatment of gains from real estate sales in Brazil may
offer the key to the solution of the problems of taxing capital gains
experienced in other countries.

69



II

SURVEY OF TAX LEGISLATION

APERUDE LEGISLATIONFISCALE

AUSTRIA Period from January Ist until February 28th, I96I
Conventions

Verordnung des Bundesministeriumsfr Finanzen vom II. Jnner I961
zur Durchfhrung des Abkommens vom 25. Oktober 1956 zwischen der
Republik sterreich und den Vereinigten Staaten von Amerika zur Vermei-
dung der Doppelbesteuerungauf dem Gebiete der Steuern vom Einkommen.
BGB1. fr die Rep. sterreich, 8.2.1961, p. 387.

bereinkommenzwischen dem Bundesministeriumfr Finanzen der Re-
publik sterreich und dem Finanzministerium der Volksrepublik Ungarn
ber die steuerliche Behandlung des grenzberschreitendenGterverkehrs
auf der Strasse. BGB1. fr die Rep sterreich, 27.2.196I, p. 406.

BELGIUM Period from January Ist until February 28th, I96I
Gnralit

Loi du I4.2.I96I d'expansionconomique, de progrs social et de redresse-
ment financier, p. 938.- Ordre judiciaire, p. g65.- Notariat, p. 965. Mon.
Belge, 15.2.1961.

FRANCE Period from January Ist until February 28th, I96I
Gnralits

Dcret no. 6I-130 du 3.2.1961 fixant les modalits d'application des dis-
positions de l'article 3-I (2e) de la loi n. 59-I472 du 28.12.1959 portant
rforme du contentieuxfiscal et divers amnagementsfiscaux. J.O. 8.2.1961,
P. I47I.

Loi de finances pour I96 I ; no. 6o-1384 du 23.I2.I960. J. 0., 24. 12.196o,

p. II6I9. Rectificatif: J. O.2I.I.196I, p. 866.
Loi de finances pour 1961. Rectificatif. J. O. 11.2.1961, p. 1595-

Taxes sur le chiffre d'affaires
Dcret no. 61-131 du 7.2.I96I relatif aux taux majors des taxes sur le

chiffre d'affaires. J. 0. 8.2.i96i, p. I472.

Droits de succession
Arrt du 3.2.I96I fixant la date d'entre en vigueur des dispositions de

l'article6I de la loi no. 50-I472 du 28.12.1959en ce qui concerne les successi-
ons comprenant des biens imposables en France mtropolitaineou dans les
dpartementsd'outre-meret des biens imposablesen Algrie. J. O., io.2.196I

P. I 533

Droits de patente
Dcret no. 61-165 du 13-2.1961 compltantet modifiant le tarif des patentes

figurant l'annexe I bis du code gnral des impts. J. O. 18.2.1961, p. 1818.
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Douanes et accises

Arrt du 3o.12.1960relatif l'applicationde la taxe de circulationsur les
viandes aux produits de charcuterie et conserves de viandes imports. J. O.
14.1.1961, p. 452.

Dcret no. 60-1443 modifiant les tarifs des droits de douane d'importation
(rectificatif du Dcret no. 6o-1443publiau J. 0. 29.12.196o). J. 0. 13.1,1961,.

P. 534

Dcret no. 61-I35 du 9.2.I96I relatif aux tarifs des droits de douane d'im-

portation. J. O., lO.2.1961, p. I532.
Arrt du 26. I.I96I portant applicationde l'article 7 du code des douanes.

J. 0. 3.2.I96I, p. I 30I.
Arrt du 23.I.I961 portant fixation au titre de l'anne I96I du montant

et des conditions d'importation du contingent prvu aux rubriques nos.

60-02 B I bl et 69-02 B II a des tarifs des droits de douane d'importation
pour certaines briques, dalles, carreaux et autres pices analogues de con-

struction, rfractaires. J. O. 25.1.196I, p. IOII. Rectificatif j. O. 7.2.I96I, p.
I428.

Arret du IO.2.I96I adaptant aux tarifs actuels des droits de douane

d'importation les arrts des I 39 et I4.II.I960 relatifs aux contingents et

conditions d'importation des pommes de terre de semence au bnfice du
droit de douane au taux rduit. J. O. II.2.I96I, p. 1606. Rectificatif I3+I4.2.
I96I, p. 169o.

Matires diverses
Dcret no. 61-114 du 21.1.1961 portant fixation, pour la premire revision

quinquennale des valuations foncires des proprits non bties, de la date
retenir en vue de l'apprciationdu taux des valeurs locatives. J. O., 3.2.1961,

P. I 30 I .

Arrt du 2I.I.I96I relatif aux dductions accordes aux assujettis la
taxe sur la valeur ajoute. J. O. 3I.I.I96I, p. II79.

Conventions
Avis relatf l'change de lettres des 3 aot et 4 octobre I96o modifiant

l'annexe II la convention signe le 3 I.I2.53 entre la France et la Suisse en

vue d'viter les doubles impositionsen matire d'impts sur le revenu et sur

la fortune. J.O., I o. I . I 96 I, p. 422.
Avis relatif l'change de lettres des 6 et 9 dcembre I900 modifiant

l'arrangementconclu le 3 1 dcembre 1953 entre la Franceet la Suisse au sujet
de la procdure de dgrvement des impts perus par voie de retenue

la source sur les revenus des capitaux mobiliers, complt par l'change de
lettreS deS I 2 et 21.2.1959. J.O., IO.I.I96I, p. 423.

GERMANY Period from January Ist until February 28th, 196I

Miscellaneous

Bekanntmachungvom 2.1.I96I der Neufassung des Kraftfahrzeugsteuer-
gesetzes. BGB1. I, 5.I.I96I, p. I.

Verordnung von 9.1.1961 zur Anpassung des Minerallsteuergesetzes,der

Verordnung zur Durchfhrungdes Minerallsteuergesetzesund der Zucker-

steuervergtungsordnungan den deutschenZolltarif I96 I . BGB1. I, 24. I . 1961,
p. 48.

5. Gesetz vom 23.2.1961 zur Aenderungdes Tabaksteuergesetzes.BGBi. I,
28.2.1961, p. I 28.
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LUXEMBURG Period from January Ist until February 28th, I96I
Douanes et accises
Arrtministrieldu I0.2.I96Icompltantl'arrtministrieldu I2.I.I96I

tablissant un droit spcial l'importationde certains produits agricoles et
alimentaires. Mmorial, I8.2.I96I, A., no. 5.

Arrt grand-ducal du 11.2.1961, modifiant et compltant l'arrt grand-
ducal du 11.1.1961, tablissant un droit spcial l'importation de certains
produits agricoles et alimentaires. Mmorial, I8.2.I96I, A, no. 5.

Arrtministrieldu I I.2.I96I modifiantet compltantl'arrtministriel
du 12.1.1961, tablissantun droit spcial l'importationde certains produits
agricoles et limentaires. Mmorial, I8.2.I96I, A, no. 5

NETHERLANDS Period from Januayy Ist until February 28th, I96I
Turnover tax

Decree of 28.I.I96I containing alteration of the regulation turnover tax

I954 (Stbl. 560). Stbl. I96I, n. 18. '

Business tax

LeVy and collection of the company tax and the withholding tax on divi-
dends; 20.2.I96I. Ned. Stcrt. 24.2.I96I, p. 2.

Customs and excises
Act of 26. I.I961 modifying the legislation concerningcustoms and excises

(General Act re customs and excises). Stbl. I96I, no. 3I.
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ARGENIINE

Income tax on foreign lenders
A Bill has been presented to Congress containing an amendment to the

existing legislation whereby, for purposes of income tax assessment, foreignlenders to private Argentine borrowers might deduct 50 per cent of their
earnings to cover expenses.
Source: Bank o/ London and South America, Fortnightly Review, 3x.i2.1960

Sales tax

As from March Ist, I96I, the rate of sales tax is increased from 8 per cent
to 1 o per cent.

BELGIUM

Loi Unique
It has been provided by two Royal Decrees-dated both February 27,1961--that the sections of the Loi Unique pertaining to the majoration of

the rates of income taxes and of estate and gift duties have taken effect as
from February I4, 196I. Source: Moniteur Belge, 1.3.I96I
Estimation o/ cadastral income

According to a communicationof the Belgian Minister of Finance the tax
administrationis now informing the proprietors of real estate.of the newlyfixed cadastral incomes for the contribution foncire. The new cadastral
incomes will amount to an average of 3.27 times the oid incomes. However,it is intended to lower the rate of contribution foncire proportionately.These changes will not take effect before the next year.

Source: Mededelingenvan het Verbondder Belgische Nijverheid, 1.2.1961.
Tax increase in Belgium

The so-called Loi Unique has been approved of by the Belgian Senate,which means that it now has become Law. The Act was published in the
Moniteur Belge of 15.2.x96i.

BRAZIL

Revaluationo/ Companies' Assets
In accordance with article 57 of Law No. 3470 of November 28th, I958,(which authorized companies to revalue their fixed assets every two years at

coefficients.to be determinedby the National Economy Council), the follow-
ing new maximum coefficientshave been established:

for industrialequipmentand components: I.28 for I959, I.56 for 1958 and
--

I .39 for the period 1938-I957 in cases where the assets have already been
revalued;
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for real estate comprising the value of lands and buildings: I.2I for I959,--

I,49 for 1958 and 1.30 for the period I938-I957 where assets have already
been revalued.

The coefcients have to be applied on the companies' net assets-that is,
on the value of the assets revalued in accordancewith the coefficients fixed in

January I959, with deductions for depreciationeffected between the date of
the last revaluation and the end of the two-year period (196O).

Source: Bank of London and South America, Fortnightly Review, I4.I.I96I.

FRANCE
Un arrt du 3 fvrier I961 fixe la date d'entre en vigueur des dispositions

de l'article 61 de la loi no. 59-1472 du 28 dcembre I959 en ce qui concerne les
successions comprenant des biens imposables en France mtropolitaine ou

dans les dpartementsd'outre-meret des biens imposables en Algrie.
rt. Ier.-Est fixe au 1er mars I96I la date d'entre en vigueur des dis-

positions de l'article 61 de la loi no. 59-I472 du 28 dcembre 1959 en ce qui
concerne les successionscomprenantdes biens imposablesen Francemtropo-
litaine ou dans les dpartements d'outre-mer et des biens imposables en

Algrie.
Art. 2.-Le directeur gnral des impts est charg de l'excution du pr-

sent arrt, qui sera publi au Journal o/ficiel de la Rpublique franaise.
Source: JournalOfficiel, lO.2.1961

IRAQ

Income taxes

The new Income Tax Law (No. 95 of 1959) for Iraq has effect from the

year of assessment I959-60, the previous law (No. 85 of 1956) being repealed.
The tax rates and allowances laid down in the law are:

a) Individuals
Residents: a sliding scale rangng from 3 per cent on a taxable income--

of under 500 Dinars to 60 per cent on that part of the taxable income

exceeding 20,000.- Dinars.
Non residents: a sliding scale ranging from IO per cent on a taxable--

incomeof uhder I,000.- Dinars to 60 per cent on that partof the income
in excess of Io,000.- Dinars.

Allowances:
Personal allowance 450 Dinars
Wife allowances I50 .,

Child ailowance each . 50 ,

Age allowance (over 63) ioo ,

b) Companies
Taxable income: Rate:

per cent

up to I,000 Dinars IO

i,ooo-- 3,000 Dinars I5
3,00o-- 5,000 ,

20

5,00o_ 7,000 , 25
7,000--- 9,000 , 30
9,000---I2,000 , 35

I2,00o--I5,OOO , 4o
on the excess 45
Profits from the sale of petroleumproducts etc. produced in and exported

from Iraq are taxed at 50 per cent.
Credit is allowed for any royalties paid to the Government.

c) Withholdingtax (non-residents)
On interest, annuities, etc.: 20 per cent.
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Iraqi companies may also, generally, deduct tax from dividends paid out
of taxed income at the rate appropriate to the company.

Source: Taxation, 7.I.I96I

SPAIN

By Decree 2.361/196o of December I5th, 196o, the provisional instruction
regarding the Business Tax (Impuesto Industrial) has been approved. A
regulation of the same date has fixed the new tax rates of the Business Tax.
These new rates have to be applied as from January ISt, 1962.
Source: Boletn Oficial del Ministrio de Hacienda, 17.2.1961

SWITZERLAND

Bonus shares
In 1954 the Dutch companies Royal Dutch and Unileverdistributed bonus

shares through the conversionof premiumspaid on stock in capital. According
to the Wehrsteuerbeschlussthose shares are taxable income.

Source: Tribunal Fddral, 15-5.1959

INTERNATIONAL AGREEMENTS

Denmark-UnitedKingdo,n
Denmark and the United Kingdom have agreed, in an exchange of notes,

that subject to the approval of Parliament, the double taxation convention
between Denmark and the United Kingdom shall be extended with the
necessary modifications to the Faroe Islands. The extension is expressed to
take effect in the United Kingdom as from April 6th, 1958, and in the Faroe
Islands as from April Ist, 1958. Source: Taxation, 4.2.1961

Pakistan-UnitedKingdom
Discussions were held from November I 8th to 28th, I96o, between the

representativesof the Central Board of Revenue, Pakistan, and the Board of
Inland Revenue to negotiate a new agreement for the avoidance of double
taxation between the two countries. Agreement was reached at the official
level, and a draft embodyingthe terms of the new arrangementswas initialed
on November 28th, I96o. The draft agreement will now be submitted to the
two Governments for approval.

Source: The A ccountantsJournal, January 1961
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INDIA - INDIAN COPPER CORPORATION LTD.

V.

COMMISSIONER OF INCOME-TAX, PATNA

RAMASWAMI, C. J., and KANHAIYA SINGH, J.

February 17, 1960.

Indian Income-tax Act (XI of 1922), sec. 10(2)(xv)--Businessexpenditure--Company
Seat of management in U. K.-TransfertoIndia---Compensatiopaidto directorsfor loss
ef office-Whetherallowable.

The assessee company was registered in the United Kingdom and its affairs
were lookedafterby a boardof directoys there. About85per centof the total shares
passed to the hands of Indiannationalsand in accordancewith a special resolu-
tion at an extraordinarygeneral *neeting of the shareholders the seat of *nanage-
ment and control o/ the company was trans/erred /rom the United Kingdom to
India. An ordinary resolution was also passed at the same *neeting to the eect
that certain directors be paid compensation/or loss ot office which amounted to
£ 20,000, and in pursuance ot this resolution the amounts were paid to the
respective directors. The company claimed deductionof these amounts as business
expenditureunder section Io(2)(xv) of the Income-tax Act.

The articles o] association of the company, inter alia, provided for the holding
ot qualification shares by a director, retirement by rotation at meetings, a fixed
annual remuneration and additional remuneration where the net protits were
more than sufficienttopay a dividendof ten per cent. Itwas accordinglycontend-
ed that the company was legally justified in paying the compensation. Alter-
natively it was contended that the paymentwas dictatedby CO,nmerCialexpediency,
as the company was benefited in various ways: expenses by way of remuneration
to directors was halved, traveling expenses of the *nanaging directors would be
saved, the business of the comany rosperedvery *nuch after the transfer of the
seat o/ control and there was better supervision and control o/ the business a/ter
the transfer. Further the UnitedKingdomdirectors had been in office for a long
term ol years and owing to their experience and qualifications were likely to be
re-elected in future tof an uncertain period. By requiring the United Kingdomdirectors to retireand paying themcompensationthe conpanywas putting anend
to an expensive method of carrying on business:

Held, (i) that the articles o/ association ot the company formed part of the
contract between the company and its directors, under those articles the directors
were entitled to certain fixed remunerationand also to a fixed term of office, and
the payment of comensationto the outgoing directors fof the loss of ofice, a'nd
legally justified under the terms o, the contract between the company and its out-
gong directors, and the company was entitled to claim a deduction under section
IO(2)(xv) of the Income-tax Act;

(ii) that even assuming that there was no contract, the payment of compensation
made to the United Kingdom directors was payment made on the ground ot
commercialexpediencyand ]ell.within theambitof section(IO)2 (XU) of the Indian
Income-tax Act.

It is a well established principle that the articles of association ol a company
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/orm part o/ the contract between the shareholders inter se; and il on the basis o/
these ayticles the directors were employedby the company, the terms of the articles
aye embodied in and form part of the contract between the company and its
diyectors.

It is notnecessaryforexpenditureto be allowableundersection IO(2) (xv) of the
Income-tax Act that there should be any direct correlation in point ot time
between the expenditure and the eayning of any profits.

ANGLo-PERsIANOIL. Co. LTD. v. DALE (I93I) I6 TAX Cas. 253; ATHERTON
V. BRITISH INSULATED AND HELSBY CABLES LTD. (I924) IO Tax Cas. x55 and
EDWARDS v. BAIRSTOW (I955) 28 I.T.R. 579 applied.

OVERY v. ASHFORD DUNN & Co. LTD. (I933) I7 Tax Cas. 497 and JAMES
SNOOK & CO. LTD. v. BLASDALE (I952) 33 Tax Cas. 244 distinguished.
Cases referred to:
Anglo-PersianOil Co. Ltd. v. Dale (H.M. Inspector of Taxes) (I93 I) I6 Tax
CaS. 253
Athertonv. British Insulated and Helsby Cables Ltd. (I924) IO Tax Cas. x55.
Cooper v. Stubbs (I925) 2 K.B. 753
Dover Coalfield Extension Ltd., In ve (x9o8) I Ch. 65.
Edwards (Inspector of Taxes) v. Bairstow (I955) 28 I.T.R. 579; (I955) 3

W.L.R. 4IO.
Overy (H.M. Inspector of Taxes) v. Ashford Dunn & Do. Ltd. (I933) I7 Tax

Cas. 497.
James Snook & Co., Ltd. v. Blasdale (H. M.Inspectorof Taxes) (I952) 33 Tax

CaS. 244.
New British Iron Co., In re: Ex parte Beckwith (I898) I Ch. 324.
Nevill and Co. Ltd. v. FederalCommissionerof Taxation (I937) 56 C.L.R. 290
Orr & Sons v. Commissionerof Income-tax (I959) 35 I.T.R. 556
Smith v. Incorporated Council of Law Reporting (x914) 6 Tax Cas. 477
Usher's Wiltshire Brewery Ltd. v. Bruce (IgI4) 6 Tax Cas. 399.

Miscellaneous Judicial Case No. 252 of r958
Reference under section 66(I) of the Indian Income-tax Act (XI of I922)

by the Income-tax Appellate Tribunal, Calcutta Bench, in R.A. No. 27I of
x957-58.

STATEMENT OF CASE

By this application the applicant requires the Appellate Tribunal to refer
to the High Court a question of law which is said to arise out of the order of
the Appellate Tribunal, dated April I6, I957, in I.T.A. No. 3549 of I956-57-
Inasmuch as, in our opinion, a question of law arises out of the aforesaid
order, we hereby drawup a statement of case and refer it to the High Court
under section 66(I) of the Indian Incometax Act.

2. The assessmentyear is I 953-54, the relevantaccountingyear bring the
calendar year I952

3. The assessee is a sterling company (public limited company) carrying
on business in the mining of copper ore and manufacturing of copper and
brass n Ghatsila in the State of Bihar. In the present accounting year, it
claimed a sum of £ 20,000 (Rs. 2,66,677), paid to the London directors as

compensation in the following crcumstances. The company was registered
in the Uniied Kindgom and its affairs was looked after by a board of directors
in the United Iingdon. ln course of time, about 85 per cent, of the total
shares passed to the hands of Indian nationals, and in accordance with the
view of the majority shareholders the seat of managementand control of the

companywas transferredon the 6th April, I952, from the United Kingdom to
India pursuant to a resolution of the board of directors dated the I 6th

January, i952. A copy of the resolution is annexure A hereto and forms
part of the case. The resolution recording this change in management and
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control was passed at an extraordinarygeneral meeting of the companyheld
on 26th March, I952. The minutes of the proceedings of the extraordinary
general meeting mentionedabove is annexureB hereto formingpart of the
case. There was another resolution in the said meeting that the present
directors on their retirement from the company be paid by way of compen-
sation for loss of office the following amounts as noted against each name:

Sir Godfrey B. H. Fell (Chairman) £ 5,8oo
H. R. Mackillingin £ 2,840
The Hon. R. M. P. Preston £ 2,840
Captain H. Vivian £ 2,840
D. S. Warren L 2,840
A. R. O..Williams

, 2,840
Pursuant to the said resolution the above mentioned amounts were paid

to the respectivepersons. It is the paymentof this sum that has been claimed
by the assessee as an allowable deduction in the assessment for. the present
assessment year 1953-54

4. Before the Income-taxOfficer it was admitted that there was no con-
tract between the company and the directors for payment of any such
amount. It was claimed on the footing that the company had to get rid of
London directors in the interest of its businessand as such it was argued that
it shuld be held to be an expenditure that was laid out or expended wholly
and xclusivelyfor the purpose of such business. The Income-taxOfficer held

.

that there was no legal obligationon the company to pay this amount and he
further held that the expenditure in question was not incidental to the
business and disallowed the assessee's claim. The order of the Income-tax
Officer is annexure C hereto and forms part of the case.

5. Whenthemattercame up before the AppellateAssistantCommissioner,
he concurred with the view held by the Income-taxOfficer. He held that the
directors, who were controlling the affairs of the company, had voted this
substantial compensationto themselves, that the decision of the directors to
change the venue of the control of the company to India was made with a
view indirectly to benefit themselves aud that as the company had made a
substantial saving in tax by shifting the seat of control, no compensation
was due to be paid to the directors on such shifting. He also held that the
compensation being one which was actually paid ex gratia, it was not an
allowable item of expenditure. The order of the Appellate Assistant Commis-
sioner is annexure D hereto and forms part of the case.

6. The assessee took up the matter in appeal to the Appellate Tribunal
and the various contentionsraisd before the Tribunal are narrated in para-
graphs 4,7 and I I of the Tribunal's order. The important amongst the said
contentions were that there was no need for any contractual relationship
between the two concerned parties for the allowance of the assessee's claim
that the transfer of the seat of control to India was decided on the ground of
commercial expediency in that a substantial saving was being effected
annually in the incidence of taxation and that the compensationpaid was an

allowable deductionas it was incidental to the transfer mentioned supra. On
considerationof the various contentionsraised by the assessee, the Tribunal
held against the assessee observing as follows:

No doubt, payments made by way of remuneration to employees or
directorsare among the prime costs of carryingon a businessand, in principle,
are allowabledeductionsbecause they are made for the purposeof earning the
profits. In order to be deductible, the payments must be intended and made
as a reward for services, although not necessarilyunder a contractualobliga-
tion. (Hannan and Farnsworth. The Principles o/ Income Taxation, I952
Edition, page 467). This payment mav also be made as reward for past servi-
ces rendered. In the instant case, the circular issued to the shareholders by
the directors on the 3rd March, I952, stated definitely that the change of
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control to Indiawas soughtwith a view to minimise the incidenceof taxation,
ii not to avoid discrimination. So far as the remuneration to the directors
were concerned, it was put on the footing not as rewardfor past services, but
as compensation for loss of office. It may be remembered that if the change
had been made in I939, another set and not this set of directors would have
got the compensation.The trend.of cases seems to indicate that in such cases

this must be on the basis of contracts and it is not denied in this case that
there is no contract. It has also to be mentioned that the articlesof cassoiation
do not provide for any compensation at all.

The memorandum and articles of association of the company is annexure
E hereto and forms part of the case.

The Tribunal further observed:
No doubt, the directors were paid £ 2o,o0o. We have already held that

they had no undoubted right to it as it was not open to the directors to make
the payments. Was it laid out wholly and exclusively for the purpose of the
business The answer is no, for we have already detailed the circumstances
that led up to the decision to change the seat of control from the United
Kingdom to India. So far as the second condition is concerned,was the expen-
diture incurred in the future interest of the business of the assessee The
answer again is a no, for the business would have been continued as it has in
fact done whether the payments were made or not. And lastly, is there a con-

nection between the purpose of the payment and the further ursuit of gain
In our opinion, there seems none. It s clear, therefore, that the assessee has
not satisfied the criteria which would entitle it to claim this as a deductible
revenue expenditure in the year of account.

The order of the Appellate Tribunal is annexure F hereto and forms
part of the case. Copy of the circular issued by the board of directors is
annexure G hereto and forms part of the case.

7. From the facts stated above, the following question of law arises:
Whether on the facts and in the circumstances of the case, the sum of

£ 20,000 equivalent to Rs. 2,66,677 paid as compensationfor loss of office to
the London directors was an admissible deduction under section IO(2) (XV) of
the Indian Income-tax Act

8. The draft statement of the case was sent to the parties concerned.
Appropriatesuggestionsof the assessee have been incorporated in the state-
ment of the case. The Commissionerof Income-taxhas no suggestion to make.
The draft statement is finalised.

Sampath Ayyangar, A. K. Mitter and A. G. Roy for the assessee.

R.J.Bahadur for the Commissioner.

JUDGMENT

RAMASWAMI, C. J.-In this case the assessee is a public limited company
carrying on business in the mining of copper ore and manufactureof copper
and brass in Ghatsila in the State of Bihar. For the assessment year I953-54
the assessee claimed that a sum of £ 20,000, equivalent to Rs. 2,66,677 should
be deducted as business expense under the provisions of section IO(2) (XV) of
the Indian Income-tax Act. The sum of £ 20,000 was paid by the assessee to
the London directors as compensation for loss of office. The company was

registered in the United Kingdom and its affairs were looked after by a board
of directors in that country. In course of time about 85 per cent of the total
shares passed to the hands of Indian nationals, and in accordance with the
views of the majorityof the shareholdersthe seat of managementand control
of the company was transferred from United Kingdom to India on the 6th
April, I952. This decision was taken by a special resolution at an extraordi-
nary general meeting of the company held on the 26th March, 1952 There
was also an ordinary resolution passed at the same meeting of the company
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to the effect that the presentdirectorsshould be paid as compensationfor the
loss of office the following amounts noted against their respective names:

Sir Godfrey B. H. Fell (Chairman) £ 5,80
H. R. Mackillingin £ 2,840
The Hon. R. M. P. Preston / 2,840
Captain H. Vivian £ 2,840
D. S. Warren £ 2,840
A. R. O. Williams £ 2,840
In pursuance of the resolution the amounts were paid to the respective

directors. It was claimedby the assessee that these amountsshould be deduct-
ed for the purpose of income-tax under section Io(2)(xv) of the Indian
Income-tax Act. The Income-tax Officer disallowed the claim on the ground
that the expenditurewas not laid out wholly and exclusively for the purpose
of business. The matter was taken in appeal before the Appellate Assistant
Commissionerwho affirmed the view of the Income-taxOfficer and dismissed
the appeal. The assessee took the matter in appeal to the Income-txAppel-
late Tribunal, but the appeal was dismissed on the ground that the expendi-
ture was not laid out wholly and exclusively for the purpose of the business,
and there was no contract between the company and the directors for the
pavment of the amount.

nder section 66(1) of the Indian Income-tax Act, the Income-tax
Appellate Tribunal has submittedthe following question of law for the opi-
nion of the High Court:

Whether on the facts and in the circumstances of the case, the sum of
£ 20,000 equivalent to Rs. 2,66,677 paid as compensationfor loss of office to
the London directors was an admissiblededuction under section Io(2) (xv) of
the Indian Income-taxAct

It was submitted by learned counsel on behalf of the assessee that the
Appellate Tribunalwas wrong in holding that there was no contract between
the directors and the company with regard to payment of remuneration. It
was submitted that the directors were entitled by the articles of association
to a certain amountof fixed remuneration, and as the directors had a fixed
term of office and as the term was cut short the companywas legally justified
in making the payment to the outgoingdirectors. In my opinion the argument
of learned counsel is well founded and must be accepted as correct. Articles
83,84, and 85 of the articlesof associationof the companyare to the following
effect:

83. The qualificationof a director shall be the holding of 2,000 shares in
the company. A director may act before acquiring his qualification, but
shall, if he accepts office, be bound to become the registered holder of the
same within two months after his appointment, failing which he shall vacate
office.

84. At each ordinarymeetingone-third of the directors for the time being
respectively, or if their number is not a multiple of three, then the number
nearest to but not exceedingone-thirdshall retire from office, and the meeting
at which any director or directorsshall retire may f1l up his or their places.

85. The directors to retire shall be the directors who have been longest in
office since the last election. As between directors of equal seniority, the
directors to retire shall (unless such directors of equal seniority shall agree
among themselves) be selected from among them by lot. A retiring director
shall be eligible for re-election.

Article 94 states as follows:
94- The directors shall be paid out of the funds of the company as

remunerationfor their services an amount at the rate of £ 250 per annum for
each director, with an additionalsum at the rate of £ 1 50 per annum for the
chairman. The directors shall also be entitled to receive by way of further
remunerationin each year in which the net profits of the company (including
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any sum or sums carried to any reserve account) shall be more than sufficient
to pay a dividend at the rate of £ IO per cent on the average amount of the
capital paid up on the issued shares of the company during such year, an
amount equal te 5 per cent of the profits remaining after calculating such
dividend as aforesaid. The directors shall also be entitled to such further
sums as the company may in general meeting determine. The certificate of
the auditors of the company as to the amount o such net profits shall be
conclusive and binding on all members of the company. The further rmune-
ration payable under this clause shall be divided amongst the directors pro-
portionately to the period of office held by them respectively during such
year, and to the amounts hereinbefore mentioned as remuneration payable
to the directors and chairman.

Article 95 is to the following effect:
95. The directors shall be paid all their travelling and other expenses,

properly and necessarilyexpended by them in and about the business of the
company, and if any djrectorshall be required to perform extra services, or to
go or to reside abroad, or shall otherwise be especially occupied about the
company'sbusiness, he shal 1 be entitled to receive a remunerationto be fixed
by the board or at the option of such director, by the company in general
meeting, and such remuneratonmay be either in addition to or n substitu-
tion for his remuneration provided in the last preceding article.

It is manifest under these articles that the directors are entitled to certain
fixed remunerationand that the directors are also entitled to a fixed term of
office; and as the term was cut short due to the transfer of the seat of control
and managementto India, the companyhad legal justificationto compensatethe outgoing directors for loss of offce. It is a well established principle that
the articlesof associationof a company form part of the contract between the
shareholders inter se, and if on the basis of these articles the directors were

employed by the company, the termsof the articles are embodied in and form
part of the contract between the company.and its directors. In In re New
British Iron Co.: Ex parte Beckwitht, the articles of association of a company
required its directors to possess a share qualification, and also provided that
the remunerationof the board shall be an annual sum of £ i,000 to be paid
out of the funds of the company. It was held by Wright, J., that although
the provisions in the articles were only part of the contract between the
shareholders inter se, the provisions were, on the directors being employed
and acceptingoffice on the footingof them, embodied in the contract between
the companyand the directors, and that the remunerationwas not due to the
directors in their characterof members, but under the contractso embodying
the provisions, and that, the indiug up of the company, the directors were
entitled to rank as ordinary creditors in respect of the remuneration due to
them at the commencementof the winding up. Referenceshould also be made
to In re Dover Coalfield Extension Ltd.2. where it was held that the remunera-
tion paid by a companyunder powers in its articlesof associationto a director
was not profit derived from the use of his qualification shares, but payment
for work done by him under his contract with the company. I accept, there-
fore, the submission made by learned counsel on behalf of the assessee that
there was a contract bet,veen the companyand its directors, and the compen-
sation of £ 20,000 paid by the company to the directors for the loss of office
was made under the terns of that contract. It was argued by the standing
counsel of the Incometax Department that under article 98 the company
could have dismissed the directorsby an extraordinaryresolutioneven before
the expiry of the period of office. Article 98 states that the companymay by
extraordinaryresolution remove any one or more of the directors before ex-

) [z8981 I Ch. 324
2) [tgo7J t Ch. 76
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piration of his or their period of offce, and may by an ordinary resolution
appoint any other qualified person or persons in his or their stead. But we

cannot proceed on the assumption that the company may have removed the
directors by an extraordinaryresolution, though the company has not done
so. In the present case the directorshave not been dismissed by the company
by an extraordinary resolution and the question of tax liability cannot be
decided upon any such assumption.As I have alreadystated, the paymentof
compensationto the outgoing directors for the loss of office is legally justified
under the terms of the contractbetween the companyand its outgoingdirec-
tors, and the company is entitled to claim a deductionundersection IO(2) (XV)
of the Indian Income-taxAct.

An alternative argument was put forward by learned counsel on behalf of
the assessee that even if there was no contract between the company and its
outgoingdirectors, the paymentof compensationwas dictated by commercial
expediency. It was pointed out by learned counsel that the amountwas voted

by the general body of shareholdersat an extraordinarymeeting. There was

a special resolution voted by the shareholders at the extraordinarymeeting,
namely, the decisionfor the transferof the seat of controland managementof
the company from the United Kingdom to India. At the same meeting there
was an ordinary resolution that the London directors should be paid by way
of compensation for loss of office a sum of L 20.000, It was submitted on

behalf of the assessee that the company was benefited in four different ways
by the tranfer of the seat of control and management from United Kingdom
to India. It was pointed out that the expenses of remunerationof directors
was halved because of the transfer of the seat of control and managementto
India. It was also pointed out that the travelling expenses of the managing
directorsattendingmeetings in Indiawould be saved by puttingan end to the
term of their office of the London directors. It was said by learned counsel for
the assessee that a sum of L 48,oo represented the aeroplane fare of the
London directors for attending meetings for each year, and by retirementof
the London directors this amount was saved to the company. It was also
submitted that the company's business has prospered very much after the
transfer of the seat of control to India. This fact was admitted in the order of
the Tribunal in paragraph 5 at page 47 of the paper book. It is also manifest
that there is better supervision and control of business after the transfer of
the seat of management to India. It was also pointed out by the learned
counsel for the assessee that the Londondirectorshad been in office for a long
term of years and because of their experience and technical qualifications it
was likelythat they would be re-elected in future for an uncertain number of

years. By askingthe Londondirectorsto retireand payingthem compensation
the companywas putting an end to an expensivemethod of carryingon busi-
ness. It was an advantagefrom the commercialpointof view for the company
to ask its Londondirectorsto retire, and the compensation,aidt the I.ondon
directors was, therefore, a payment made wholly and exclusivel in the
interest of business. In my opinion, the argument put forward on behalf of
the assessee is correct. Even assuming that there was no contract, I am of

opinion that the payment of compensationmade to the London directors in

the circumstancesof this case was payment made for commercialexpediency
and would fall within the ambit of section IO(2)(xv) of the Indian Income-tax
Act. This view is borne out by a decision in Anglo-PersianOil Co. Ltd. v. Dale

(H. M. Inspector ot Taxes). In that case the appellant company had entered
into an agreement n I9Io and I9I4 by whch it apponted another limited

company as its managing agents to manage its business in Persia an'd in the

East, for a period of years, upon the condition that the agents should be

remuneratedby commissionat specified rates. With the passage of time the

I) [I93xl :6 Tax Cas. 253
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amountspayable to the agents by way of remuneration increased far beyond
the amountsoriginally contemplatedby the company, and, after negotiation
between the parties, the agreements were cancelled in i922, and the agent
company agreed to go into voluntary liquidation and the company agreed to

pay to the agents L 300,000 in cash. This sum was n fact paid and the appel-
lant company contended before the Special Commissioners of Income Tax
that it was an admissible deduction in computing the company's profits for

purposes of income-tax and corporation profits tax. The Special Cmmis-
sioners rejected this contention, but it was held by the Court of Appeal that
the payment to the agents was an admissible deduction for purposes of in-
come-tax and corporation profits tax. At page 269 of the report Lawrence,
L. J., observed as follows:
It is not open to doubt that under ordinarycircumstanceswhere a trader,

in order to effect a saving in his working expenses, dispenseswith the services
of a particular agent or servant, and makes a payment for the cancellation
of the agency or service agreement, such a payment is properly chargeable to

revenue: it does not involve any addition to or withdrawalfrom fixed capital;
it is purely a working expense. The fact that the payment includes a sum in
considerationof the agent or servant agreeing not to compete with his princi-
pal or employer after determination of his employment (a stipulation fre-

quently met with in these cases) does not alter the characterof the payment.
In the present case, the sum paid to the agent or the cancellation of his

agreement, and the winding-upof his concern, was very large; but it has to be
remembered that the annual profits of the companywere enormous. Thus, in
the year in which the paymentwas made, the profits amounted to just under

L 3,000,000 and the L 300,000 in question was charged to revenue at the rate

of £ 60,000 a year for five years. Moreover, according to the evidence, a con-

siderable economy and saving in working expenses resulted to the company
from the cancellation of the agency agreement, and therefore it is not un-

reasonable to suppose that the increased revenue of tle company will more

than cover the expenditure in question. But whether that be so or not does
not affect the principle that such a payment is an income expenditure. Even
if the company had been mistaken in its policy, and by getting rid of its

agent had increased the working expenses instead of diminishing them,
the payment would still have been a mere working expense, and as such

chargeable to revenue.
The principle to be applied to a case of this descriptionhas been stated by

Viscount Cave in Atherton v. British Insulated and Helsby Cables Ltd. as

follows:
My Lords, I think it clear that the deduction from the profits of the

above-mentionedsum of L 3I,784 is not prohibited by the First Rule appli-
cable to Cases I and II, which prohibits the deduction of a disbursementnot

being money wholly and exclusively laid out or expended for the purposes of
the trade. It was made clear in the above cited cases of Usher's Wiltshire
Brewery v. Bruce2 and Smith v. IncorporatedCouncil ot Law Reporting3 that a

sum of money expended, not of necessity and with a view to a direct and

immediate benefit to the trade, but voluntarily and on the grounds of com-

mercial expediency, and in order indirectly to facilitate the carryingon of the

business, may yet be expended wholly or exclusively for the purposes of te

trade; and it appears to me that the findings of the Commissioners in the

present case bring the payment in question within that description.
For the reasons expressed by me I hold thatin the circumstancesof this

case the payment made by the company to the London directors was made
to put an end to an expensive method of carrying on business and so it was a

I) [zg28] xo Tax Cas. x55 at I9I
2) [I9I4l 6 Tax Cas. 399, 429, 436
3) [I9x4] 6 Tax Cas. 477
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payment made for commercial expediency and can be properly deducted
under the provisions of section IO(2)(xv) of the Indian Income-taxAct.

It was, however, submitted by the learned standing counsel that if the
payment was to be deducted under section IO(2)(xv) of the Indian Income-
tax Act, it must be made for the purpose of earning the profits and there
must be a drect nexus between the payment of the amount and the earningof the profits. It is, however, necessary.to notice that in section I0(2)(xv) of
the Indian Income-taxAct the expresson used is any expenditure laid out
or expended wholly and exclusively for the purpose of such business. This
expresson was introduced by the Amendment Act of 1939, and before the
amendment the expression used was incurred solely for the purpose of
earningsuch profits. The formulanow used in section lO(2)(xv) is wider than
the formula used before the 1939 amendment. In my opinion it is not neces-
sary that there should be any direct correltion in point of time between the
expenditureand the earning of any profits. I have already stated that a sum
of money may be spent not because of necessityor with a view to direct and
immediate benefit to business, but if the expenditure is made on the groundof commercial expediency and indirectly to facilitate the carrying on of the
business, it may still be expenditure made wholly and exclusively for the
purpose of the businessand so fall within the ambit of section Io(2) (xv) of the
Indiart Income -taxAct. This view is borne out by the decision of the Austra-
lian High Court in Nevill and Co. Ltd. v. Federal Commissionero/ Taxationt
where Latham, C. J., observed at page 3oI as follows:

No expenditure, strictly and narrowly considered, in itself actually gains
or produces income. It is an outgoing, not an incoming. Its character can be
determinedonly in relation to the object which the person making the expen-diture has in view. If the actual object is the conduct of the business on a
profitable basis with that due regard to economy which is essential in anywell conducted business, then the expenditure (if not a capital expenditure)is an expenditure incurred in gaining or producing the assessable income. If
it is not a capital expenditureit should be deducted in ascertaining the taxa-
ble income of the taxpayer.

The same view has been expressed by the Madras High Court in P. Orr 6
Sons v. Commissionerof Incoyne-tax.2

On behalf of the Income-tax Department reliance was placed upon two
decisions, Overy (H. M. Inspector of Taxes v. Ashford Dunn Co. Ltd.s and
James Snook 6 Co. Ltd. v. Blasdale (H.M. Inspector of Taxes.These cases
are, however, distinguishableand the principle laid down in those cases does
not govern the present case. In Overy (H. M. Inspector o/ Taxes) v. AshfordDunn 6, Co. Ltd.8 the respondent company, whose three directors were also
sole shareholders was engaged in a trade in which the control of the raw
materials and of markets had passed into the hands of another company. By
an agreement dated the Igth December, 1929, the latter company agreed to
purjase from the shareholders of the respondent company all their shares
and,'in accordance with the provisions in the articles of association of the
respondent company, the vendors, on completion of the sale, vacated their
offices as:directors. The agreementprovided that the vendorswerenotwithin
ten years to engage in a competingbusiness, that they were to be entitled to
all book debts and were to discharge all liabilities of the respondentcompany
up to the 3oth November, 1929, and, in particular, were to keep indemnified
both the respondent company and the purchasers against all claims by the
directors, officers or servants of the company for loss of fees or profits arisingout of the agreement.At an extraordinarymeetingof the respondentcompany

') 56 C.I.R. 290
s) I959] 35 1.T.R. 556
') [x933] x7 Fase Cas. 497
4t) [x952l 33 Fase Cas. 244
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held immediatelybefore the completionof the sale of the shares, a resolution
was passed providing for the payment to the retiring directors of a specified
sum as compensation for loss of office. It was contended for the respondent
company that the payment made in compensation for loss of office was a

proper deduction in computing its profits for income-tax purposes, on the
ground that it was a sum expended with a view to a direct and immediate
benefit to the company's trade. It was held by the Court of Appeal that the
deductioncould not be allowed as the paymentwas a distributionof the com-
pany's profits. It was observed by Finlay, J., that instead of receiving the
money as compensation for loss of office the directorscould have well resolved
and determined that the amount should be allowed as dividend. It could,
thereore, make no differencei the same result was reached by declaring the
sum as being cornpensation for loss of office. The substance of the thingremained exactly the same, namely, that it was a paymentmade out of profits
and was not a deduction to be made before the profits were arrived at. The
material facts of this case are wholly different and the ratio of Ovey (H. M.
Inspectoy of Taxes v. Ashford Dunn , Co. Ltd. cannot apply to the present
case. In James Snook 6, Co. Ltd. v. Blasdale (H. M. Inspectorof Taxesz there
was an agreement for the sale of shares o the appellant company in which
there was a clause that the purchaser vould procure the appellant company
to pay compensaton for loss of office to the directors and the auditor of the
companywho, under the agreement, were to resign. It was held by the Court
of Appeal that the compensation for loss of office was part of the bargainbetween the incoming shareholders and the outgoing shareholders and that
there was no payment made in the trading interest of the company. It was,
therefore, held that the compensation paid was not an allowable deduction
in computing the company'sprofits. In the present case the material facts are
manifestlydifferent and the principle laid down in James Snook 6,Co. Ltd. v.
Blasdale (H. M. Inspectoy o/ Taxes): has no application.

The argumentwas stressed by the learned standingcounsel for the Income-
tax Departmentthat the questionat issue in this case is a questionof fact and
the High Court has no jurisdiction to interferewith the findingof the Income-
tax Appellate Tribunal on this question. It was contended by learned coun-
sel that the questionwhether the paymentwas an admissibledeductionunder
section Io(2)(xv) of the Indian Income-tax Act is purely a question of fact
and the tinding of the Income-tax Appellate Tribunal on this point ought
not to be disturbed. I do not accept this argument as correct. The questionat
issue in this case is a mixed question of law and fact. The question is rvhether
upon the facts found by the Appellate Tribunal the case comes within the
ambit of section zo(2)(xv) of the Indian Income-tax Act. In a case of this
description the High Court has jurisdiction to interfere if it appears that the
Tribunal has misunderstood the staturoty language of section IO(2)(xv),because a proper construction of the statutory language is a matter of law.
The High Court has also the jurisdiction to nterefere if the Tribunal has
come to a finding of fact for which there is no evidence, or the tinding of fact
is inconsistentwith the evidenceor if it is contrary to it. In Edwayds (I,spectoy
o/ Taxes) v. Baiystow3. it was held by the General Commissioners, in the cir-
cumstances of that case, that there was not an adventure in the nature of
trade of justify an assessment to income-tax under Case I of Schedule D to
the Income Tax Act, I9I8. The finding of the General Commissioners was
reversed by the House of Lords, who took the view that the facts found led
inevitably to the conclusion that the transaction was an adventure in the
nature to trade and that the Commissioners' inference to the contrary should
be set aside. It was observed by Lord Radcliffe in the course of judgment that

z) [7933] z7 Tase Cas. 497-
I) [z9521 33 Tase Cas. 244.
*) [7925] 2 K.B. 753.
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without any misconceptionof law appearing on the face of the case stated,
the facts found may be such that no person acting judicially and properly
instructed as to the relevant law could have come to the determination
reached; the court may thei intervene, having no option but to assume that
some misconceptionof law is responsible for the decision. At page 594 of the

report Lord Radcliffe has observed as fc.llows:
I think it possible that the Englishcourts have been led to be rather over-

ready to treat these questionsas'purequestionsof fact' by some observations
of Warringtonand Atkin L. JJ., in Cooper V. Stubbs. If so, I would say, with

very great respect, that I think it a pity that such a tendency should persist.
As I see it, the reason why the courts do not interfere with Commissioners'
tindingsor determinationswhen they really do involve nothingbut questions
of fact is not any supposed advantage in the Commissioners of greater
experience in matters of business or any other matters. The reason is simply
that by the system that has been set up the Commissionersare the frst tri-
bunal to try an appeal, and in the interests of the efficient administrationof
justice their decisionscan only be upseton appeal if they havebeen positively
wrong in law. The court is not a second opinion, where there is reasonable

ground for the first. But there is no reason to make a mystery about the

subjects that Commissionersdeal with or to invite the courts to impose any
exceptional restraints upon themselves because they are dealing with cases

that arise out of facts found by Commissioners.Their duty is no more than to
examine those facts with a decent respect for the tribunal appealed from and
if they think that the only reasonable conclusion on the facts found is in-
consistent with the determination come to, to say so without more ado.

It was also observed by learned counsel in the course of his argument that
the Appellate Tribunal has niisdirected itself in several matters before
reaching its conclusion. In the first place, the Appellate Tribunal was wrong
in holding that there was no contractbetween the directors and the company
with regard to the term of office and the payment of remuneration. It was

also pointed out that the Appellate Tribunal was wrong in saying that the
business stopped in the United Kingdom and payments to the outgoing
directors were made in view of cessation of business and so the payments
could not be allowed as trading expenses. It was also pointed out by learned
counsel that the Appellate Tribunal was wrong in holding that the transfer
of the seat of control of the company from the United Kingdom to India had
benefited only the shareholders and there was no benefit to the company. I
think that the submissionof learnedcounselisright, and in my opinion all the
circumstancesappearing in the case lead to one conclusion, namely, that the

payment of compensation to the outgoing London directors was a payment
made for commercialexpediencyand that the findingof the AppellateTribu-
nal to the contrary is inconsistentwith the evidenceand contradictoryto the
evidence and so it must be held that the Appellate Tribunal has misdirected
itself in law in reaching that conclusion. In my opinion the present case is
governed by the principle laid down by the House of Lords in Edwards

(Inspector of Taxes) v. Bairstow; to which I have already referred.
For the reasons I have expressed I hold that the payment of £ 20,000,

equivalent to Rs. 2,66,677, paid as compensation for loss of ofce to the
London directors is an admissible deduction under section io(2)(xv) of the
Indian Income-tax Act. I would, therefore, answer the question of law
referred by the Appellate Tribunal in favour of the assessee and against the
Income-taxDepartment.The assessee is entitled to the costs of this reference.
Hearing fee Rs. 250.

KANHAIYA SINGH, J.-I agree Refefence answered accordingly.
Source: Income Tax Reports, 28 March, I96O

I) [1925] 2 K.B. 753.
t) [t925l 29 1.T.R. 579
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COMMERCIAL ANIMUS, NOT SECONDARY INTENT,
IS THE KEY TO THE NATURE OF TRADE

In a decision of the first importance the Exchequer Court has provided
what may turn out to be the surest guide yet to the real meaningof the words
adventure or concern in the nature of trade. In the case of Sterling Paper
Mills Inc. v. M.N.R., (I960) C.T.C. 2 I 5, Fournier, J., holds that where
there is no commercial animus there can be no trade. By commercialanimus
he appears to mean not only the dealing with properties or commodities n
the same way as a trader would do in an active business, but the intent that
such dealing, as it may be determined from all the facts, should lead to a

profit. It is not enough in his view that the appearancesof a trade should be
present: there must be a trading intent or commercialanimus.

The facts of this case deserve special attention. The appellant company
purchased, in I952 for $ 285,000.00, all of the assets of the Dominion Paper
Company's paper mill at Kingsey Falls, Quebec. The object was to acquire
the mill and to produce kraft paper in order to take advantageof the shortage
of that paper which occurred in Canada at the close of the Korean War.
Among the assets purchased were woodlots of approximately4,673 acres in
the Provinceof Quebec. It was found as a fact that the appellantdid not wish
or seek to purchase the woodlots but was unable to acquire the mill without
taking the cuttingrights as well. It was also found as a fact that the appellant
never took or used the wood from the lots and made repeated attempts to

dispose of them mmediatelyafter their acquisition. Eventually it turned out
that the appellant was unsuccessfuleven in making good use of the mill and
was eventually forced to sell all of the assets which it had purchased, includ-
ing the woodlots. On the sale of all the assets the appellant sustained an

overall loss. However, since the sale price was not specifically attributed to

any one class of assets, the taxation authorities by a process of apportion-
ment on the basis of a theoretical attribution of original cost, held that the
appellanthad madea profiton the sale of the woodlotsand assessed it thereon.

These facts posed the question in its purest form: does a company, which
acquires an asset knowing that it does not need it and cannot use it in its
business but knowing also that it must seil it, realize a profit of a trading
nature upon such a sale

In deciding the case in favour of the taxpayer the court does not go into
the qestionof whether the allocationof the sale price over the assets so as to

give rise to a profit on the sale of the cutting rights was proper or not. It
deals solely with the question o whether such a profit was tax'able to the
vendor company as being of a trading nature or arising out of an adventure
or concern in the nature of trade.

During the argument both sides relied heavily upon Sutton Lumber 6
Trading Company Limited v. M.N.R. as decided in the Supreme Court of
Canada and reported (I953) C.T.C. 237. In that case the taxpayersold a block
of standing timber in 1946 which it had held for nearly fifty years. It had
acquired the timber to provide wood for sawmill operation but this had
only operated for a short time in the early days. It was held in the Supreme
Court that the company did not engage in the business of buying and selling
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standing timber and that the sale was merely that of an assetwhichit did not
need in carryingon its business. In the language of the court as used by Mr.
Justice Locke:
In the present case, the Nootka limits which were sold in 1945 were assets
in whichthe companyhad investedwith a viewtocutting the merchantable
timber into lumber in a mill to be erected by it in the Clayoquet District
and the sale merely a realization upon one of its capital assets which was

not required and did not rit into the company's plans for the operation of
its main propertyand one which was not made in the course of carryingon

the business of buying, selling or dealing in timber limits or leases.
By parity of reasoning, the court reaches the same conclusion in the

Sterling Paper case.

After referring to the SuttonLumbercase already mentioned and two other
cases cited by the appellant, namely, Thompson 6 The Deputy Federal
Commissioner of Taxation, (I929-30) 43 C.L.R. 360, in the High Court of
Australia and the two Canadian cases of C. W. Logging Company Limited v.

M.N.R., (1956) C.T.C. I5, and Gillies Bros. 5, Co. Ltd. v. M.N.R., (I957)
C.T.C. I9o, the learned Judge remarks as follows:

The hereinabove cited decisions demonstrate clearly that a person who
owns propertiesor commoditiesand deals with them in the same way as a

dealer, is considered as engaged in tradingactivitiesor that his transaction
is an adventure or concern in the nature of trade and the profits derived
therefromtaxable. If not, they were considered as a sale of a capital asset
or disposalof an investmentand the profits realized, if any, non-taxable. I
believe this to be the best test to be applied to the facts and circumstances
of each case wherein it must be determined that the result of a transaction
is of acapitalor incomenature. But this must be consideredwith the test of
intention at the time of purchase or acquisition and disposal of the assets,
whether property or commodity.
When dealing with the question of the intention test which he raises at the
end of the statement above cited he comments as follows:
These facts, to my mind, do not indicate that the appellantdealt with the
woodlots in the same way as a trader in timberlimitswould have proceeded.
A trader in timber cutting rights or timberlimits does not buy timerlimits
in a block or bulk sale with a number of assets with the intention of never

using or selling the timber. He generally buys something with which he
intends to deal commercially. He buys it with the intention of trading in
it and thereby realizes a profit, He does not buy a timber limit which he
does not need becausehe is intent in gettingsomethingelse in the deal, and
then has to dispose of t because he never wanted it. This would be foreign
to any commercial animus...

SECONDARY INTENT THEORY DISCOUNTED

Quite apart from beingof great value in providingclues to the proper inter-

pretation of the words adventure or concern n the nature of trade, the

judgment is also of importanceby what it does not rely on. Recent decisions
of this court have in other cases said that, even if the primary intent of the

acquirorof an article was not to dispose of it, nevertheless the existenceof a

hope in the back of his mind that, if the investment turned out to be unsatis-

factory, he could always get out of it by sale, would taint any resultingprofit
with commercialismand it would be taxable. In this case, notwithstanding
the taxpayer's avowed intent to dispose of the timbe limits from the begin-
ning and its repeated efforts to do so, the court did not fall back upon the
so-called secondary intent doctrine to hold the resulting profits taxable.

The theory of secondary intent is not new. As far back as 1924 Duf, J., in
the Supreme Court of Canada in the case of Anderson Logging Company v.
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The King, (1917-27) C.T.C. I98 said at page 206:
The essential conditions of assessability (where a profit proposed to be
assessed is a profit derived from the sale of a part of the company'sproper-
ty) appear to be that the company is dealingwith its property in a manner

contemplatedby the memorandumof association as a class of operation in
which the company was to engage, and, moreover, that the governing
purpose in acquiring the property had been to turn it to account for the
profit of the shareholders, by sale if necessary.
The last few words of this are the clue to the doctrine. The same theory is

apparent in the decision of the Supreme Court of Canada in Noakv. M.N.R.,
(I954) C.T.C. 6, where Kerwin, J., as he then was, says at page 8:
In the case at Bar the learned Judge below concluded that the only
reasonableinference from the evidencewas that the appellanthad followed
a course or system which had in view not just investmentbut the intetion
to make profits by sale, and that in so doing he was engagedn the carrying
on of a business.
The theory is stated most clearly however in the ExchequerCourt decision

of Bayridge Estates Limited v. M.N.R., (1959) C.T.C. 158. In that case a

company which had the power to deal in real estate sold half of a parcel of
land which it purchased from one of its three shareholders after t failed to
obtain mortgage moneys to finance a real estate development thereon. It was

admitted that the profit on this sale was income. In the meantime, however,
it had already purchased another parcel assertedly with the intention of con-

structing and operating a motel and service station thereon and when this
intention was frustrated because of the appellant's inability to borrow the
required moneys, it sold this property at a profit to an oil coml any for use as
a filling station. Upon assessment an appeal was taken and it ,:as held that
tite property was acquired with the overall intention of turningt to account
for a profit. It was also held however that the sale of the property for a profit
was one of several alternative purposes of acquiring the property and that
the profit in question was made in the carrying out of that alternative pur-
pose. In this case Thurlow, J., without saying so follows the dictum of Duff
in Anderson Logging to its logical conclusion. At page 165 he remarks:
I am far from satisfied that men of their ability and experience would
have done this for the purpose.of building a motel and service station
without having arranged for the funds to finance this construction and
without, at the same time, having in mind the most obvious alternative
course open to them for turning the property to account for profit. Despite
their optimism the possibility, if not the probability,of their not beingable
to obtain the necessary loan must, in my opinion, have been presentn their
minds, and the experienceof the appellant's first project alone would have
suggested both the necessity for an alternative course which was in fact
followed less than a year after the property was purchased. To my mind,
it is not without significance that that course was the only alternative
course considered and that it was decided upon as the only thing left to do.
In my opinion, the sale of the property for profit was one of the several
alternativepurposes for which the propertywas a=quired, and it was in the
carryng out of that alternative purpose, when it became clear that the
preferred purpose was unattainable, that the profit in question was made.
It vas, accordingly, a profit made in an operation of business in carrying
out a scheme for profit-making and was properly assessed.
Finally, there is a decision of the ExchequerCourt given by Dumoulin, J.,

in Regal Heights Limited v. M.N.R. reported (196o) C.T.C. 46. This decision
also held that an alternative or secondary intention may be imputed to a

taxpayer. It s important, however, because in all the preceding Canadian
cases as well as n the English cases underlying them, the evidence disclosed
that, from the beginning, the possibilityof sale of the assets was contemplated
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by the taxpayer. In the Regal Heights case, however, the court refers to no

evidenceof any intentionto disposeof the propertyimmediatelyor secondari-

ly, and, in fact, specifically accepts the evidenceof the individuals involved
in the appellant company that the motivating intention of this transaction
was indeed to erect a shopping center. Throughout the judgment there

appears nowhere an established basis in the evidence before the court for the
alternative intention theory. The record may well have disclosed such evi-

dence, since, in the Tax AppealBoard decisionin the same case, Mr. Fordham
in dismissing the appeal, I8 Tax A.B.C. 266, at page 269, seems to draw his
conclusions from some evidence which was before him when he said:
I think the correct estimate of the situation is that the appellant and his
associateshad two strings to their bow and were shrewdenough to consider
that if, by chance, the shopping center did not materialize, the property
intended for it could still have good possibilitiesin the real estate market.
In the case of Sterling Paper, however, it was established from the begin-

ning that not only were the timber limits not needed in the business, but that

they would be sold as soon as possible after acquisition. It would seem, there-

fore, that if the doctrineof alternativeintentionhad taken on any permanen-
ce, it would have been applied here. Why, then, was it not applied It must

be because the secondary intent must have an element of commercialanimus
in it. It must be an intent to embark on an alternativeventure of a commer-

cial nature not merely to rescue an unsatisfactoryinvestment.

Admittedlyadventureor concern.inthe nature of trade is a phrase most

difficult of precise definition. In an admirable attempt to get to the bottom
of the matter, the learned President, in the case of.M.N.R. v. Taylor. (I956)
C.T.C. 189 indicates that the intention to sell the purchased property at a

profit is not of itself a test of whether the profit is subject to tax, for the inten-

tion to make a profit may be just as much the purpose of an investment
transactionas of a tradingone. The considerationspromptingthe transaction

may be of such a business nature as to invest it with the character of an

adventure in the natureof tradeeven withoutany intentionof makinga profit
on the sale of the purchased commodity.

When read against the Reasons for Judgment in Sterling Paper, this state-

ment and the use of the phrase commercial animus in the Sterling Paper
case must mean that the profits to which Fournier, J., refers can only be a

profit realized in a commercialway. If profit per se is not a badge of a trading
transaction, which is stated by all the authorities, and if an essentialelement
is commercialanimus, then commercialanimuscan only mean an intentionto

conduct a transaction in a commercial manner which, ex hypothesi, must

carry with it the hope of reaping a commercialprofit. It is to be hoped that
further jurisprudencemay clarify this very difficult matter further. However,
taxpayers should be grateful to the learned President and Fournier, J., for

shedding considerable light in a very dark corner of tax law.
Source: Canada Tax Service, 2.9.1960
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UNITED KINGDOM

(i959) 3 W.L.R. 4Io. (IN THE HOUSE OF LORDS)
OSTIME (INSPECTOR OF TAXES)

U.

AUSTRALIAN MUTUAL PROVIDENT SOCIETY
LORD RADCLIFFE, LORD TuCKER, LoRD SOMERVELL OF HARROW, LORD

DENNING AND LORD BIRKETT.

June 4,8,9; July I6, I959

Incometax-Doubletaxationrelief-Lifeassurance--Mutuallifeassuranceassociation

in Australia-Branchoffice in United Kingdom-Assessmentsto income tax on life fund

interest-Competence of assessments-Industrial or commercial profits-Whether
taxable surpluses properly so described-Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40),
Sched. I, Sched. D, rules applicable to Case III, r. 3-Income Tax Act, 1952 (15 & 16

Geo. 6&1 Eliz. 2, c. 10), s. 430--DoublcTaxation Relief (Taxes on Income) (Australia)
Order, 1947 (S. R. & O., 1947, No. 806), Schedule, art. II(1)(i)(3), ; art. III(2), (3).

The taxpayer, a mutual pyovident society with its head olire n Austyalia,
carried on li/e assurance business there and, through a branch ol/ice in London,
in the United Kingdom. For the yeays I947-48 to I953-54 inclusive it was

assessed to United Kingdom income tax on sums which notionally were pro/ifs
o/ its business of insurance, the assessments being made in respect of li/e lund
interest under rule 3 of Case III ol Schedule D to the Income Tax Act, I9I8,
and section 430 of the Income Tax Act, I952.t) The taxpayerappealedand the

special commissioners directed that the assess*nents be vacated. Their grounds
were that (on the /ooting that article III o/ the Double Taxation Relie/ (7-axes on

Income) (Australia) Oyder, x947, was capable of applying to notional profits o
a mutual %nsurance society) pro/its attributable to the taxpayer's business in the

United Kingdom were to be assessed under that article, and not under rule 3 or

Case III of Schedule D, as there was a clear conflict between the Order and the

rule and the Order must prevail; and that, the taxayer being a mutual provident
society, there were no industrial or commercialprofits attributable to its London

branch which were assessable to United Kingdo,n income tax.

The Crown contended on appeal that the taxpayer, being a mutual society, had

no actualprolits or sources o/ pro/it and that the Order o/ I947 did not deal with

purely notional or conventional pro/its and, there/ore, did not apply to the tax-

payer:-
(I) Income Tax Act, I9x8, Scb. I, Sch. D: Case III. Tax n respect of profits of an uncertain value and of

other income described in the rules applicable to this Cape.
r. 3 : (I) Where an assurance compaoy not having its head offce in the United Kingdom carrie: on We

assurance business through any branch o, agency in the United Kingdom, any income of the company from

the investmentsof its life assoranre fund, (excludingthe annuity fund, if any). wherever received shall, to tbe

extent provided in this rule, be deemed to be profts comprised in this Schedule and shall be charged under

this case.

(2) Such portion only of the income from the investmentsof the life assurance hind for the year preceding
the year of assessrnentshall be so charged as bears the same proportion to the total income from those invest-

ments as the amount of premiums received in that year from policy holders resident in the United Kingdom
and from policy holders resident abroad whose proposais were made to the company at or through its ofice

or agency in the United Kingdom bears to the total amount of the premiums received by the company...

(3) Every such charge shall be rnade by the special commissionersas though the company under the provi-
sions of this Act had required the proceedings relating to the charge to e had and taken before those com-

missioners.
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(4) Where a company has already been charged to tax, by deduction or otherwise, in respect of its life
assurancebusiness, to an amount equal to or exceeding the charge under this rule, no further charge shall be
made under this rule, and where a company has already been so charged, but to a less amount, the charge
shall be proportionately reduced.

Double Taxation Relief (Taxes on Income) (Australia) Order, I947, Sch. art. II: (I) In the present agree-
ment, unless the context otherwise requires...
(f) the terms 'United Kingdom resident' and 'Australian resident' mean respectively any person who is

resident in the United Kingdom for the purposesof United Kingdom tax and is not a resident of Australia for
the purposesof Australiantax and any person who is a residentof Australiafor the purposes of Australian tax
and is not resident in the United Kingdom for the purposes of United Kingdom tax...

(h) the terms 'United Kingdom enterprise' and 'Australian enterprise' mean respectivelyan industrialor
onmercialenterpriseor undertakingcarried on by a United Kingdorresident and an industrialor commer-
rial enterpise or undertakingcarried on by an Australian resident; and the terrns 'enterprise or undertaking
carried on by an Australian resident; and the terms 'enterpriseof one of tbe territories' and 'enterpriseof the
other territory' tnean a United Kingdom enterprise or an Australianenterprise, as the context requires;

(i) the term 'industrialor commercialenterpriseor undertaking' includes an enterpriseor undertakingengag-
ed in... the business of... insurance, life insurance or dealing in investments, and the term 'industrial or
comnercialprofits' includesprofits from such . businessbut does not include income in the form of dividends
irtterest, rents, rovalties, management charges, or remuneration for personal services...

(3) I n the applicationof the provisionsof the present agreementby one of the ContractingGovernmentsany
term not otherwise defined shall, unless the context otherwise requires, have the meaning which it has under
the lawso that ContractingGovernmentrelating to the taxes which are the subjectof the presentagreement.

Art. III (2): The industrial or commercial profits of an Austraiianenterpriseshall not be subject to United
Kingdom tax unless the enterpriseis engaged in trade or businessin the United Kingdomthrough a permanent
establishmentsituated therein. If it is so engaged, tax may be imposedon those profits by the United Kingdom,
but only on so much of them as is attributable to that permanent establislment:

Provided that nothing in this paragraphshah affectany provisionsof the law of the United Kingdomregard-
ing the imposition of excess profits tax and national defence contribution in the case of interconnectedcom-

panies.

Held, (LoRD DENNING dissenting), that the taxpayer's taxable surpluses were

properly described as industrial or commercial profits within the meaning ol
the Oydey of I947, a'nd the taxayerwas assessable in accordancewitharticle III
paragraphs (2) and (3) ol the Schedule to the Order and not under rule 3 of Case
III the pyouisions of which, for resent purposes, had been superseded by the
teyms of the Order.

(3) Where an.enterpriseof one of the territoriesis engaged in trade or businessin the other territory through
a permanent establishment situated therein, there shall be attributed to that permanent establishment the
industrial or commercial profits which it might be expected to derive in ttat other territory if it were an

independententerpriseengaged in the same or sitnilar activitiesand its dealingswith the enterpriseof which it
is a permanent establishment were dealings at arm's length with thatenterpriseor an independententerprise;
and the profits so attributed shall be deemed to be in.ome derived from sources in that other territory....

Income Tax Act, I952, s. 43o: (I) Where an assurance company not having its head office in the United
Kingdom carries on life assurancebusiness through any branch or agency in the United Kingdom, any income
of the company from the investmentsof its life assurance fund (excluding the annuity fund, if any), wher-
ever received, shall, to the extent provided in this section, be deemed to be profits comprised in Schedule
D and qhall be charged under Case III thereof.

(a) Such portion only of the income from the investmentsof the life assurance fund for the year preceding
the year of assessment shall be so charged as bears the same proportion to the total income from those invest-
rnents as the amount of premiums received in that year from policy holders resident in the United Kingdom
and from policy holders resident abroad whose proposais were made to the company at or through its ofice or

agency in the United Kingdom bears to the total amount of the premiums received by the company:
Provided that in the case of an assurance company having its head office in any part of Her Majesty's

dominions outside the United Kingdom, in India or in the Republic of Ireland, the Commissionersof Inland
Revenue may, by regulation, substitutesome basis other than that prescribed in this subsection for the purpo-
se of ascertaining the portion of the income from investments to be so charged as being income derived fron
business carried on in the United Kingdom.

(3) Every such charge shall be made by the Special Commissionersas though the company had, under this
Act, required the proceedings relating to the charge to be had and taken before those Commissioners.

(4) \Vhere a company has already been charged to tax, by deductionor otherwise, in respect of its life assu-
rance business, to an amount equal to or exceeding the charge under this section, no further charge shall be
made thereunder, and where a companyhas already been so charged, but to a less amount, the charge shall be
proportionately reduced.

(5) Where, by virtue of this section, an assurance company is charged under Case III of Schedule D on a

proportionof the income from the investmentsof its life assurance fund or on a basis substituted therefor, the
relief under section 425 of this Act in respect of expenses of management shall be calculated by refe-
rence to a like proportion of its total expenses of management for the year, estimated according to the
provisionsof this Part of this Act.

(6) Subsection (3) of section I 3 I of this Act (which provides that income chargeableunder Case III of Sche-
dule D may in certain cases be assessed and charged in one sum) shall not apply to tax in respect of income to
which subsection (I) of this section applies.
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INLAND REVENUE COMMISSIONERS V. AUSTRALIAN MuTUAL PROVIDENT
SOCIETY (I947) A.C. 605; (I947) I All E.R. 600; 28 T.C. 388; I 5 I.T.R.
(Suppl.) 7I considered.

Per LORD DENNING. The taxpayer did wot make any 'pro/its /ro,n its
business within the meaning o/ the Order of I947. But t was dssessable to tax
under rule 3 0/ Case III upon a proportion ot its world investment income.

Decision01 the Courtof Appeal (I958) 3 W.L.R. 354; (1958) 2 All E.R. 665;
38 I.T.R. 35 affirmed.

AppEAL from the Court of Appeal (Jenkins, Parker and Pearce L.JJ.)
This was an appeal from an order of the Court of Appeal dated June 4,

1958, dismissing an appeal by the Crown from and affirming an order of
Upjohn J. dated December 20, I957, whereby an appeal by the Crown upon
a case stated by the Commissioners for the Special Purposes of the Income
Tax Acts was dismissedand the determinationof those commissonersaffirm-
ed.

The questionat issue in the appeal was'oneof constructionof the provisions
of the Double Taxation Relief (Taxes on Income) (Australia) Order ,I947,
which was given statutory force as respects United Kingdom income tax by
section 5 I of the Finance (No. 2) Act, 1945 (now section 347(1) of the Income
Tax Act, I952). The material facts, which were not in dispute, were that the
respondent taxpayer company, the Australian Mutual Provident Society,
was a mutual insurance society established in New South Wales in x849,
incorporated in I857 under an Act of the legislature of the then colony of
New South Wales, and now regulated by a more recent Australian Act and
had been at all material times an assurance company to wlich the Assurance
Companies Act, I9og, appled, carrying on, inter alia, the business of life in-
surance from its head office in Sydney, and also from a branch office in Lon-
don. The question which arose on those facts was whether the Relief Order,
inasmuch as it provided that the industrial or commercial profits of an
Australian enterprise should not be subject to United Kingdom income tax
save as therein set forth, had the effect of rendering incompetentin law assess-
ments to United Kingdom ncome tax made upon the taxpayer company
under those provisionsof the IncomeTax Actsof I91 8 and I952 which impose,
upon an assurancecompanynot having its head office in the United Kingdom
but carrying on life assurance business through a branch or agency in the
United Kingdom, a charge to United Kingdom income tax in respect of a

specified proportion of the income rom its world-wide life insurance fund.
The determinationof the special commissionerswas made on an appeal to

them by the taxpayercompany against assessment to income tax made upon
it for the years 1947-48 to I953-54 inclusive, the assessments in respect of the
five earlier years having been made under rule 3 of Case III of Schedule D to
the Income Tax Act, 1918, and in respect o the last two years under section
430 of the Income Tax Act, i 952

The special commissionersdirected that the assessments be vacated. Their
grounds were that (on the footing that article III of the Relief Order of I947
was capable of applying to the notional profts of a mutual insurance society)
profits attributable to the company's business in the United Kingdom were
to be assessed under that article, and not under rule 3 of Case III of Schedule
D, as there was a clear conflict between the Order and the rule and the Order
must prev:,il; and that, the companybeing a mutual providentsociety, there
were no industrial or commercial profits attributable to its London branch
which were assessable to United Kingdom income tax.

The case stated on the appeal from the decision of the commissioners is
sufficiently set out in the report of the hearing before Upjohn J.1)

t) (t958) Ch. 774; (t958) 2 W.L.R. 636; (t958) t All E.R. 305, 36 I.T.R. x52.
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On appeal by the Crown, Upjohn J. and the Court of Appeal upheld the
determinationof the commissioners. The Crown appealed.

John Pennycuick Q.G. and A lan Orr for the Crown.
F. Heyworth Talbot Q.G. and G. B. Graham for the taxpayer.
All the cases cited in argument are referred to in their Lordships'opinions.
Their Lordships took time for consideration.
July I6, I959. LORD RADCLIFFE.My Lords, the sole question raised by this

appeal is whether the respondent, an Australian life assurance company, can

be lawfully assessed to income tax in this country under rule 3 of Case III of
Schedule D to the Income Tax Act, I9I8 (or, as the rule has become, section
430 of the IncomeTax Act, I952), havingregard to the obligationsundertaken
by the Government of the United Kingdom in the Double Taxation Relief
Agreement entered into with the Government of the Commonwealth of
Australia on October 2g, 1946. The question itself is said to be a short one, as

in one sense it is : but it is not so easy to state it shortly, and, since its solution
requires a certain amount of introductorymatter, I must ask leave to take a

rather longer time than I should have wished in setting my opinion before

your Lordships.
The relevant facts are these. The respondent is a mutual insurance society

incorporatedin the state.of New South Wales. It has its head office in Sydney
and branch office in London: from these offices it carries on a business of
life assurance. It is not in dispute that for the purposes of taxation in this

country its life assurance business is to be treated as a businessseparate from
any other class of business carried on by it and the assessmentswhich are the

subject of appeal are confined to the income or profits of that business.
These assessments relate to a number of years, beginningwith the revenue

year 1947-48 and ending with the year 1953-54 Those for the first five years
were made under rule 3 of Case III of Schedule D to the Income Tax Act,
1918; those for the last two under section 430 o the Income Tax Act, 1952,
which Act replaced the earler Act in the process of consolidation. As the

provisions of the two Acts do not differ in any relevant particular I shall

speak throughout of rule 3 as the governng statutoryprovision. The course

that the case has taken in the courts below is that the assessmentsraised by
the appellantwere dischargedby thespecialcommissionersontherespondent's
appeal and the order of the special commissioners has been upheld in the
High Court (Upjohn J.) and in the Court of Appeal (Jenkins, Parker and
Pearce L.JJ.). In all courts hitherto the same view has prevailed, that there
is a conictbetweenthe provisionsof rule 3 and thoseprovisionsof the Double
Taxation Relief Agreement which deal with the taxation of industrial or

commercialprofits and that this confict precludes for the future an effective
assessment under the rule. I should add at this point that the agreementbe-
came municipal law of this country by virtue of an Order in Council made on

April 23, 1947, under the authority given by section 5I(I) of the (Finance
No. 2) Act, I945, which allows the enactmentby such Orders of the arrange-
ments contained in double taxation relief agreements and prescribes further
that the arrangementscovered by an Order shall have efect in relation to in-
come tax notwithstandinganythingin any enactmentso far as they provide
for relief from tax, or for charging the income arising from sources in the
United Kingdom to persons not resident in the United Kingdom, determining
the income to be attributed to such persons and their agencies, branchesor

establishments in the United Kingdom, . . . It is plain, therefore, that, if
there is a conict, the unilateral legislationof the United Kingdommust give
way.

The decisions in the High Court and the Court of Appeal were dominated

by the view taken in those courts as to the effect of the opinions delivered in
1ais House in an earlier case involing the present respondent, which is

reported as Inland Revenue Commissioners v. Australian Mutual Provident
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Societyt). Both courts treated that case as deciding that the rule3 a$sessment
was an assessmentand therefore a tax upon the profits of the busines of life

assurance and as such was a tax upon commercialprofits withn'the meaning
of the Double Taxation Relief Agreement. I do not think that the rst part of

this propositionhas been denied at any stage by the argument forthe Crown,

though it challengesthe deductionto be drawn from it as to the interpretation
of the agreement. However that may be, I am reluctant that the issue of this

appeal should be determinedby anyexclusive relianceupon whatwa said by
membersof this House in the earlier case, since the point that had then to be

decided, relatingas it did to the applicablityof certan provisionsabout tax-

free interest to a rule 3 assessment, has no direct bearing upon the present
dispute and in any event nothing sad by the House in I 947 could amount to

interpretation commercial industrial profits in the
an of the words or

agreement, which was not then before them. I thereforedefer untl later any
further reference to this case.

My Lords, I think that what has to be done is first to ascertain what was

the nature of the taxation imposed by rule 3, so far as that very special
enactmentadmitsof any clear categorisation,and thcn to ask whether or not

taxation on that basis can still be imposed consistentlywith the obligations
undertakenby the United Kingdom under the DoubleTaxation Relief Agree-
ment. I will set out rule 3 in the form in which it appears in the Income Tax

Act of 1918, but before I do so I must make one cautionary remark. The

framers of the rule were concerned to extract what seemed to them a fair

quantum of tax from what had hitherto been an unsatjsfactory situation.

They were not concerned with precise distinctions between commercial and

investment income, which in any event do not always admit of such distinc-

tion: nor could they be expected to foresee either the contentsor the wording
of the Double Taxation Relief Agreements which have become a feature of

pOSt-I946 tax administration.
3-(I) Where an assurance company not having its head ofice in the

United Kingdom carries on life assurance business through any branch or

agency in the United Kingdom, any ncome of the company from the invest-

ments of its life assurance fund (excluding the annuity fund, if any), wherever

received shall, to the extent provided in this rule, be deemed to be profts
comprised in this Schedule and shall be charged under this Case.

(2) Such portion only of the income from the investmentsof the life assu-

rance fund for the year preceding the year of assessment shall be so charged
as bears the same proportion to the total income from those investments as

the amount of premiums received in that year from policy holders resdent

in the United Kingdom and from policy holders resident abroad whose pro-

posals were made to the company at or through its office or agency in the

United Kingdom bears to the total amount of the premiums received by the

company.
Provided that in the case of an assurance companyhaving its head office

in any Britsh possession, the Commissioners of Inland Revenue may, by
regulation, substitute some basis other than that herein prescribed for the

purpose of ascertaining the porton of the income from investments to be so

charged as being income derived from business carried on in the United King-
dom.

(3) Every such charge shall be made by the special commissioners as

though the company under the provisions of this Act had required the pro-

ceedingsrelating to the charge to be had and takenbeforethosecommissioners.
(4) Where a company has already been charged to tax, by deduction or

otherwise, in respect of its life assurance business, to an amount equal to or

exceeding the charge under this rule, no further charge shall be made under

t) (x947) A.C. 6o5; (t947) r All E.R. 600; 28 T.C. 388; x5 I.T.R. (Suppl.) 7I.
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this rule, and where a company has already been so charged, but to a less
amount, the charge shall be proportionatelyreduced.

Rule 3 first became law in 1915, being introduced by section I5 of -the
Finance Act of that year. The situation that it was framed to deal with needs
to be shortly stated: it arose from a combinationof the special difficultiesof

establishing the true annual profit of life assurance business with the special
difficultiesof determningthe true United Kingdom income of a non-resdent
life assurancecompanydoing branch business here. If that assurance compa-
ny was organisedon the mutualprinciple, a furtherdiffcultywas superimpos-
ed: but this particular difficulty was due to the quirk of English judicial
reasoningwhich absolved a mutual company from the possibilityof making a

taxable prQfit and could have been corrected at any time by appropriate
legislation.

It had never been easy or convenient to raise an assessmentunder Case I of
Schedule D on a life assurance society in respect of its trading income. To do
so involved valuations of liabilities and assets which were not likely to be

annually available. On the other hand, life assurance business by its own

nature generates the life fund consisting of investments made out of the

premium receipts and accumulated income and the produce of those invest-
ments is at least an importantpart of the annual income of the business. So

long, therefore, as the investmentswere such as to yield interestor dividends
from'a source in the United Kingdom, the interest and dividends themselves
fell under charge to tax and, given the allowance to the company of its

managementexpenses, an adequate, thoughneveran accurate,measureof the
annual profit accruing to the business could be regarded as obtained. More-

over, since 1914 a company with its head office here had been liable on the
income of foreign investments, even if not remitted to this country. A foreign
assurance companywas, however, in a differentposition. If it did business in
the United Kingdom through a branch, it was not itself a resident and, as a

non-resident,could not fairly be regarded as taxable in this country in respect
either of its world income from investments or, more generally, its world
income from life assurancebusiness. So far as its life fund was representedby
United Kingdom securities and no special tax exemption attached to them
itwas liable to bear tax on the income from the securities.Theoretically, too,
t was liable to an assessment under Case I of Schedule D in respect of the

profits from its businesscarriedon in the United Kingdom. But then a foreign
assurance company might well not keep its life fund or at any rate any sub-
stantial part of it invested in United Kingdom securities, so the tax yield on

that ground was only a speculative amount: while the problem of raising a

valid Case I assessment on the profits of the United Kngdom trade carried
on by a branch office which was not even under the obligationof maintaining
an independent accounting system was evidently regarded as too vexing for
solution.

If it is seen against this background, it is fairly clear what rule 3 was

designed to effect. Its purposewas to attributeto a foreignassurancecompany
doing life businesshere a reasonablesum of incomeor profits in respect of that
business and so to tax that sum as income arising in the United Kingdom.
In one sense it charged the income of all the investments of the life fund
whereverreceived and in that sense was a tax on investmentincome; but the

languate of the taxing provision and indeed the whole scheme of it is so ex-

ceptional that I do not think it right to give any determiningweight to that

consideration. As I have indicated, it was not unusual to regard the income

of the life fund as an acceptable alternative to the trading income

of the business. In the end it is not the investmentncome itself that is the

subject of tax but the product of a mathematicalcalculation representedby
the income of the whole life fund multiplied by premiums obtained through
United Kingdom business over the company's total premium income. It
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is the sum producedby this calculationthatis deemedto be profitscompriscd
in Schedule D and charged under Case III. This sum, representing an

unidentifiable portion of the income from investments, is charged as being
income derived from business carried on in the United Kingdom (see the
proviso to rule 3 (2)). I regard these last words as very important, for to my
mind they indicate conclusively the nature of the taxing provision as being
designed to attribute to the foreign taxpayera measureof income to represent
the income of his United Kingdom business. It follows that the effect of the
charge is not to charge investments as such or any specific investments.
Finally, the fact that, under rule 3(4), the tax charge turns out to be only a

supplementaryor covering charge which abates or disappears to the extent
that tax is otherwise obtained by deduction from investment income or
direct assessment seems to me to make it very difficult to regard the nature
of the taxing provision as being other than that which I have described.

The question we have to determine is how this method of attributing a

profit to a life assurance company whose head office is outside the United
Kingdom stands up against the povisions of the Double Taxation Relief
Agreement. I should tind nothingsurprisingin the conclusionthat it had been
superseded. Rule 3 was an attempt at a unilateral solution of this particular
aspect of double taxation in which the Australian taxing authorities were

certainly no less interested than the authorities of the United Kingdom.
Bilateral agreements for regulatng some of the problems of double taxation
began, at any rate so far as the United Kingdom was concerned, in x946. The
form employed, which, for obvious reasons employs similar forms and similar
language in all agreements, is derived, I believed, from a set of model clauses
proposed by the financial commissionof the League of Nations. The aim is to
provide by treaty for the tax claims of two governments both legitimately
interested in taxing a particular source of income either by resigning to one
of the two the whole claim or else by prescribing the basis on which the tax
claim is to be shared between them. For our purpose it is convenient to note
that Lhe language employed in this agreementis what may be called interna-
tional tax language and that such categoriesas enterprise,commercialor
industrial profits and permanent establishment have no exact counter-
part in the taxing code of the United Kingdom.

Turning then to the agreement, there is no doubt that the respondent is an
Australian enterprise and therefore comes within the regulation of article
III (2) that its commercial profits are not to be subject to United Kingdom
tax at all unless it s engaged in business here through a permanentestablish-
ment here. It is conceded that its branch office is such an establishment,
and therefore the second part of the regulationapplies and tax may be impos-
ed on the respondent's commercial profits by the United Kingdom but only
on so much of them as is attributable to that establishment. It is not left
wholly to the will of the United Kingdom taxing authorities to decide the
basis on which that attribution of commercial profits is to be made. Article
III(3) provides by its terms for a basis which in effect requires the hypothesis
that the branch is an independententerprisedealing as an independententity
at arm's length with the head office. The profits which emerge from a calcu-
lation based on this hypothesis are to be deemed to be income derived from
sources in the United Kingdom.

I do not think that it is open to us to decide what would be the consequen-
ces of taxing the respondent's commercial profits according to this new for-
mula. It is by no means easy to see what other hypotheses are required or

excluded by'the central hypothesis. The sole issue under appeal is whether
the respondentcan be taxed at all on the rule 3 basis. In my opinion it cannot
be, because the world income from the investmentof the life fund, which
forms the first stage in the rule 3 calculation of profits, cannot be attributed
to the hypothetical independententerprise without violating the very hypo-
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thesis which article III(3) is designed to lay down as the basis of taxability.
I did not understand the argument for the Crown to maintain that rule 3

could be applied consistentlywith an assessment according to article 111(3).
What was said was that, having regard to the definition of commercialand

industrialprofits in article II(I) (i), assessmentsunderrule 3 werenot affected

by article III (3), since the profits they charged were not commercial or

industrialprofitswithin the meaningof the agreement.With all respecttothat

argument, it seems to me simply a claim to retain the United Kingdom's
unilateral basis of attributing United Kingdom business profits to an over-

seas life assurance company in despite of the new agreed basis of attribution
laid down in article III (3). It is quite true that the definitionof industrialor

commercialprofits declares that it includes profits from such activities or

businessbut does not include incomein the form of dividends, interest, rents,
royalties, . . . Accordingly, except so far as article VI makes certain special
stipulations about double taxation of dividends, the respective claims of the

taxing authorities upon-itemsof income such as dividendsor interest are not

regulated on the permanent establishmentprinciple of article III and are

left to be taxed according to the local legislation. It would be in accordance
with United Kingdom principles to tax all dividends and interest arising
from sources in the United Kingdom to whomever accruing, unless specially
excepted, but not to tax the foreign income of non-residents. So, in this case,
the respondent has regularly borne tax on its United Kingdom interest and

dividends, and, for instance, of a total tax claim of £ 97,96I in respect of the
rule 3 assessment for 1953-54, as much as £ 86,796 is set oft by taxes paid by
deduction or otherwise under various schedules.

The tax-deducted portion of that is £ 79,360. Such income is no doubt
income in the form of dividends or interest for the purposes of article II

(i)(i) ; but when I look round for any other comparableincomereceivedin the
basis year which could be excluded from the provisions of article III, I tind
none. Certainly I do not find it in the notionalsum of profits attributedunder
rule 3 to the United Kingdom business, for that sum is not received in the
form of dividendsor interest and only exists as a measureof profits establish-
ed by the legislature for the purpose of the attribution, whereas it is just that

question whether such a measure is any longer sustainable in face of the
Double Taxation Relief Agreementthat is the subject of the present dispute.
In other words, as I see it, the Crown'sargumentcan only succeedby assum-

ing in its favour the very hypothesis that the agreement displaces, by a

different standard of calculation.
I have left to the end any detailed reference to the opinionsof this House in

Inland Revenue Commissioners v. Australian MutualProvidentAssociation1).
The issue in that case was different from ths one. It turned on the question
how, if at all, a rule 3 assessment should.take account of the circumstance
that some of the life fund investments were by statute free of tax to holders
non-resident or not ordinarily resident. When the case began its progress
through the courts the general constructionof the nature of the rule 3 charge
seems to have been governed by Rowlatt J.'s decision in Equitable Life
Assurance Society of the United States v. HillsS), In that case he had spokenof

the charge as a chargeon the investmentincomesimpliciter3) : Theyaretaxed
on their investments as such, upon a proportion of those investments.

Putting that constructionside by side with the later decision of the House of

Lords in Hughes v. Bank of New Zealand4), the Court of Appealhad held that
the rule 3 assessment must be adjusted in favour of the taxpayer to reflect
the relief on the exempted income. This House was not prepared to accept

J) (x947) A.C. 5o5; (I947) I5 I.T.R. (Suppl.) 71.
') (I924) 8 T.C. 657.
*) Ibid. 661.
4) (I938) A.C. 365; 54 T.L.R. 542; (I938) I All E.R. 778; 2I T.C. 472; (I938) 5 I.T.R. 636.
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that conclusion. I think that it is obvious from the opinions of Lords Simon,
Wright and Porter that they did not accept Rowlatt J.'s constructionof the

rule 3 charge. For instance, Viscount Simon is found describing the rule at

one point in his speech*), as one which is made in respect of the annualprofit
of (the company's) life assurance business, and at another2), as not one

which taxes income from investments.Lord Porter in his speechS), rejects the

argument that the charge is imposed on the income from investments and

not on profits. The sum charged, he says, does not representany realincome

or profit but is merely arrived at by a conventionalcalculation adopted for
the purpose of estimatingan otherwise almost incalculablesum. In the view

of Lord Wright) : No specific investments were taxed... The chargewas a

tax on the investment income only as a michinery to tax the general profits
of the British business.

My Lords, I have quoted these extracts at some length, because it is in
relianceupon their tenor that the courts below have decidedagainst the Crown
in the present case. It is true, I think, that it would have been sufcient for
the decision of the earlier case if the House had merely confined itself to

pointing out, as Lord Wright did, that the rule 3 charge s not in any case a

charge upon any specific investments; for, if that is so, it is very hard to see

how to carry the relief on particular items of income into the unappropriated
proportion. It is true, too, that there is nothing in the earlier case that could
amount to an interpretationof the words commercialor industrial profits
as defined by the Double Taxation Relief Agreement, the point with which
we are most immediately concerned. But, at the same time, I cannot help
recognising that the decision was a unanimous decision of the House which
was directed to analysingand explainingthe true nature of the rule 3 charge,
and of what it was that by it was brought under charge, in order to determine
the validity of the claim for relief that was under appeal, and I should not

think it right to propound in this case any analysis of rule 3 that was materi-

ally different from the explanation then given unless I was convinced that it
was unmaintainable. As t is, I am not faced with this difficulty, since I

agree with the observations of the noble Lords that I have quoted, and my
own reading of the statute leads me to the same conclusion.

I notice, only to reject, an argument that was presented to, but not pressed
upon, us by the Crown to the efect that, as the date of the making of the
Double Taxation Relief Agreement preceded by some months the House of
Lords decision in the former case, that agreement ought to be interpreted in
the light of the view of the eftectof rule 3 that had hitherto prevailed and not

in the light of the law as laid down by this House. I do not accept that it
would make any ultimate dierence even f the earlier view were treated as

the only relevant one, but perhaps it is sufficient to say that I do not think
that such a method of construction as is proposed ought to be applied to a

bipartite taxation treaty of this nature. All that can be said in such an agree-
ment is said by article II(3), and that is not sufficient to assist the appellant's
case.

I would dismiss the appeal.
My Lords, my noble and learned friends, LORD SOMERVELL OF HARROW

and LoRD BIRKETT, who are not able to be present today, have asked me to

say that they agree with the opinion that I have just delivered.
LORD TUCKER. My Lords, I agree.
LORD DENNING. My Lords, your Lordships have to consider today the

effectof certain arrangementsabout taxaton which have been made between
the governments of the United Kingdom and of Australia. These arrange-

1 (I947) A.C. 6o5, 6x7.
,)!i {1947)Ilbbiidd..620'

A'C 605, at

,)
) 662271, 622.
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ments have been made so as to ensure that persons are not taxed twice over,
once by the United Kingdom and once by Australia, on the same income.
They have been embodied in an agreement (which I will call the Double
Taxation Agreement) and given statutory force in each country. They over-
ride any other enactment. Similar agreements in like terms have been made
by this country with other countries and by other countries between them-
selves. The interpretation which your Lordships put upon this Double
Taxation Agreement is of more than usual consequencebecause, if a mistake
should be made, it may be well nigh impossible to put it right, for your
Lordships' interpretationwill govern this country without any likelihood of
change by Parliament.At any rate Parliamentitself cannotalter the wording
of this Double Taxation Agreementwithout the consent of both parties to it.

The important thing to notice about the Double Taxation Agreement is
that in defining industrialor commercialprofits it draws a sharp distinc-
tion between profits from a business on the one hand (which I will call
businessprofits) and income in the form of dividends, interest, rents and so

forth on the other hand (which I will call investmentincome). It deals with
these quite separately. So far as businessprofits are concerned, the Double
Taxation Agreement says that henceforward when an Australian company
has a permanent establishment in this country, it may be taxed by the
United Kingdom on the profits it makes but only on so much of them as is
attributableto its establishmenthere. The agreementgoes on to say how this
amount is to be ascertained. It is by means of a given hypothesis.You are to
treat the establishment here as if it were completely independent of the
Australianhead office and were dealingat arm's lenth with it, and you are to
estimate the profits which such an independententerprisemight be expected
to derive on its own, and then tax it on the amount so ascertained.

So far as inveatment income is concerned, the tax payable in this coun-

try is left untouched by the Double Taxation Agreement. For instance,
where an Australian company has investments in this country from which
it derives dividends, interest, rents and so forth, it has, of course, to pay tax
on that income here by deduction or otherwise. But over in Australa the
Australian company, inasmuch as it is an Australian resident, will have to

pay Australian tax on all its investmentincome, wherever derived, including
its income from investments in the United Kingdom. The Double Taxation
Agreement provides that, when paying this Australian tax in Australia, the
Australian company will receive credit for the tax it has paid in the United
Kingdom.

Such being the general effect of the Double Taxation Agreement, your
Lordships are today concerned with its effect on a very special kind of tax
which is imposed here under rule 3 of Case III. It is a tax charged on life
assurance companies which have their head office overseas and a branch or

agency in the United Kingdom. The critical question is whether it is a tax on

profits of the business so as to come within the provisions of the Double
TaxationAfgreementabout businessprofitsor whetherit is rather a tax on

investment income so as to come within the relevant provisions about
investmentincome.

My Lrds, in order to explain the nature of this special tax I would first say
a little about the businessof life insuranceitself. First, take a mutual society.
It carries on business on a mutual basis, ad it is settled law that it makes no

trading profits but only a surplus.and s not liable to tax upon that surplus
see New York Li/e InsuranceCo. v. Styles1) and InlandRevenue Commissioners
v. Ayrshire Employers' Mutual lnsurance Association Ltd.2) But it is, of

) (I889) I4 App. Cas. 38I ; 5 T.L.R. 62 1 ; sub nom. Styles v. New York Li/e Insurance Co., 2 T.C. 460.
t) (z946) 62 T.L.R. 3 I7; (I946) I AU E.R. 637 ;.sub. nom. AyrshireEmphyers' Mutual Insuranc Association
Ltd. v. Inland Revenu Commissioners,27 T.C. 3zz.
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course, liable to tax on its investment income. Secondly, take a proprietary
society. It carries on business on a proprietarybasis and may in theory make
a trading profit, but there is much difficulty in calculating it. It is difficult
to say what profit there is when you receive premiums and may have to pay
out big sums at some unknown future time. In any case the actuaries seek to
calculate the premiums so that they just cover the risk and there is no profit
as such. But a proprietarysocety, of course, invests its income and receives

dividends from it. That is how it makes its money. The result is that .in prac-
tice a proprietarycompany is not charged with tax on any trading profit but

only on its investment income.
When you are dealing with life insurancecompanies resident in the United

Kingdom, there s no difficulty about applying the Double Taxation Agree-
ment to them. They are resident here and are taxed on their total investment
income from the life fund, wheresoever this income s derived, and they are

given credit for the tax paid by them in Australia on their Australian invest-
ments. But with an Australian society (or any company resident overseas)
the position is different. Apart from the special tax which we have to consider,
the only tax payable by it in the United Kingdom would be the tax on its
investments here, and it could avoid paying tax in England by reducing its

English investments to a minimum. It could make nearly all its investments
elsewhere. It was in order to avoid such a situation, so obviously unjust to

English taxpayers, that a special tax was introduced. In 19 1 5 it was enacted
that life insurance companies, with head offices overseas, should pay tax on a

figure calculated according to a prescribed formula. The formula was this:
Take the total income which the company receives from ts investments all
over the world. Then divide this income up. Divide it into proportionsaccor-

ding to the volumeof business done in life insurancein this countrycompared
with the business done overseas. (This proportion was usually to be ascer-

tained by comparingthe premiumsreceived in this countrywith those receiv-

ed overseas). By dividing the world investment income in those proportions,
you arrive at a fair figure to represent the proportion applicable to the

United Kingdom. The company was to be taxed on the figure so ascertained.
These I 9I 5 provisions were afterwards embodied in rule 3 of Case III of
Schedule D, and I wll refer to them as the rule 3 provisions.

The critical question, as I have said, is: What is the nature of this rule 3
tax Is it a tax on the investmentncome of the company, or s it a tax on the

profits of the business For it needs must, I think, be put in one category or

the other if this Double Taxation Agreement is to work on it. And t is to be
remembered that the term profit must be given the meaning it has under

English law, unless the context otherwise requires.
Apart from authority, I should have thought this rule 3 tax was a tax ola

investmentincome. It is not, of course, a tax on specific investmentsbut it is a

tax on a proportion of the world investmentncome, and that is surely a tax

on investmentincome and not on business profits. In so holding, I should be
in good company, for Rowlatt J. so regarded it in Equitable Li/e Assurance

Society o/ the UnitedStates v. Hillst). So did Dixon C. J., Fullagar and Menzes

JJ. in Mutual Li/e and Citizens' Association v. Federal Commissionof Taxa-

tjon2), who all took the view that If you impose a tax on I o per cent. of an

amount which includes several items, you are imposing a tax on every iteni

which is included in that amount.
But it is said that there is a decision of this House to the effect that it is not

a tax on investment income but is a tax on the profits of the business. That
decision is Inland Revenue Commissoners v. Australian Mutual Providen

t) 8 T.C. 657.
') (I959) 33 Aust. L.J.R. 54,56.
*) (r947) A.C. 6o5; (t947) x5 I.T.R. (Suppl.) 7x.
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Societys). I would draw the attention of your Lordships to the most unusual
course which that case took. The question was how the tax under rule 3 was

to be calculated when some of the investmentsof the society were in United
Kingdom War Loan Stock which was exempted from any tax at all. Both
parties-both the Crown and the society-proceededon the footing that the
tax under rule 3 was a tax on investmentincomeand that the societymust be

given the benefit of this exemption. The parties differed only as to the way in
which the benefit should be calculated. The method adopted by the Crown
commended itself to the court of first instance. The method adopted by the
society commendeditself to the Court of Appeal. But when the case reached
this House, a new.point was raised for the first time by the House itself. It
was suggested that the tax under rule 3 was not a tax on investment income
at all but a tax on profits, and accordingly that the society was not entitled
to any benefit at all from the exempted investments and could make no

deduction at all on that account. Neither party liked the point at all. The
Crown (in whose favour it appeared to be) refused to take it. The Solicitor-
General (Sir Frank Soskice Q.C.) saidi): It s not proposed to address the
House on the question whether the wording of rule 3 is such as not to permit
any deductionat all. The Crown does not, in any event, seek an order putting
the respondents in a worse position than the order of the court of first in-
stanc. In spite of the Crown's reluctance, the Housewas so convincedof the
correctness of the point, which it had itself raised, that it decided that the

societywas not entitled to any exemptionat all. The House did not, however,
carry its point of view so far as to compel the Crown to accept an order it did
not ask for. The House simply reversed the decision of the Court of Appeal
and restored the judgment of the court of first instance.

Looking back on it now, with all the knowledge since acquired, it does
seem a pity that the House insisted on its own point so strongly, for it has
been turned to great advantageby the mutual societies as against the Crown.
It recentlycompelled the High Court of Australia to decide a case contrary to
its own better j udgment: see Mutual Life andCitizens' Associationv. Federal
Commissionof Taxation2). It compelledthe judges below in the presentcase to

decide it as they did, and ParkerL. J. went so far as to say8) thathewasunable

fully to understand the decision of the House.
And, as it happened, no doubt owing to the unusual course which was

adopted, the House in 1947 was never referred to a very relevant decision of
its own. It was never referred to the decision in New York Lire InsuranceCo.
v. Styles, which holds that a mutual life assurance society does not make

profits. That case is quite inconsistentwith the notion that the tax under rule

3 is truly a tax on profits as that word is used in English law. Atmost it is a

tax on a calculated figure that is deemed to be profits thoughnot so in fact.
It is to be treated as being income, that is, as if it were income derived
from the business, though not so in fac.

My Lords, I ask myself. What authority is to be given in these circum-
stances to the decisionof this House in 1947 Is it to be followed from step to

step regardless of consequencesAre we to hold that the tax under rule 3 s a

tax on the profits of the business for all purposes, including the purposes of
the Double Taxation Agreement, which this House never had in mind at all
I think not. The doctrine of precedent does not compel your Lordships to
follow the wrong path until you fall over the edge of the cliff. As soon as you
tind that you are going in the wrong direction, you must at least be permitted
to strike off in the right direction, even if you are not allowed to retrace your
steps. And that is what I would ask your Lordships to do. I would invite your

i) Ibid. 6t6.
t) 33 Aust. L.J.R. 54.
t) (I958) 3 W.L.R. 354,364; 38 I.T.R. 35.
41 I4 APP. Cas. 38:.
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Lordships to say that the decision of this House in I947 hasno application to
the meaning of the word profits in the Double Taxation Agreement. The
tax under rule 3 is not a tax on the profits of the business within the meaning
of that agreementbut is rather a tax on income in the form of dividends and
interest.

Just consider what would be the result of applying the 1947 decision here.
If the society does make profits from its business, the Double Taxation

Agreement says that it is to be taxed here, as if it were completely independ-
ent of the Australianhead office and were dealingat arm's length with it. But,
on this hypothesis, what is the result If this society were here completely
independent,then, being a mutualsociety, it would not make any profits so as

to be chargeable under Case I, and furthermore, being established in this
, country, it would not be liable to tax under rule 3 at all, because that tax

does not apply to independent establishments here. So the establishment
here would not be liable to tax on profits at all. This cannothave been intend-
ed. It is quite contrary to the tenor of the Double Taxation Agreementwhich
assumes that, if the society does make profits, some of those profits vould be
attributable to its establishment in the United Kingdom.

The true answer, to mind, is that the society does not make any profits
from its business within the meaningof the Double Taxation Agreement. But
it has a world investment income, and it can be taxed here under rule 3
upon a proportionof that income, and when it comes to pay Australian tax in
Australia (on its world investment income) it will receivecreditfortheamount

paid here under rule 3. If I am wrong, it means that the Australian society
will no longer have to pay the tax it has paid under rule 3 for 30 yearsor more.

It will have to pay no tax at all in return for the benefit of carrying on the
business of life assurance in this country-butonly tax on such investments
as it may choose at its will to retain in this country. I do not think that this
was the ntention of the Double Taxation Relie Agreement between the
United Kingdom and Australia.

I would therefore allow the appeal.
Appeal dismissed.

Solicitors: Solicitor, Inland Revenue; Bell, Brodrick & Gray
Source: The Income Tax Repoyt, 23/30.5.I96o
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IV

REVIEWS-- COMPTESRENDUS

BELGIUM

Jurispyudence Fiscate et Sociale. Publi par Documentation juridique etfiscale A. van der Leest, 343, Avenue des Pagodes, Bruxelles II.
Les Supplments x96o no. I2 et x96z no. I de cette documentation sur lajursprudence fscale belge ont paru.

Le Guide FiscalPermanentpublisous la directionde GASTONvanden AvyLE.Editions Vioburo, 7, Cantersteen, Bruxelles i.
Cet ouvrage pratique est tenu constamment jour par la publicationrgulire de mises jour. Les mises jour paraissent tous les mois. Ellescontiennent les changements survenant aux lois et rglements, les dcisionsadministrativeset les dcisions des tribunauxen matire fiscale. Les diteurs

ne reproduisent seulement les textes lgaux ou administratifs; chaque fois
que la chose est ncessaire ils les condensent, les coordonnentet les commen-tent de manire en faire saisir l'esprit, le principe ou les directives. Le pr-sent ouvrage rpond bien aux ncessits de tous ceux qui, professionelle-ment, doivent connatre des questions fiscales. Les supplments janvier etfvrier I96I ont paru.

BRAZIL

TITo REzENDE: A nova Lei do Impasto de Renda. (Lei no. 3470 ,de 28-11-58).Vol. XXXVI da Bibliotecada Revista Fiscal e de Legislao de Fazenda.Av. Graa Aranha, 1g-Io andar-Grupo 1004, Rio de janeiro, I959, 132 PP.The new income tax Actof 28th November I958 bas been published in thisbook with a great number of notes, explanations and an extensive alphabe-tical index which greatly facilitates the tracing of the desired paragraphs.
TITo REZENDE: Novo Regulamentodo Impsto de Renda. Tomo I-II. (Decreton. 47.373, de 7-i2-59). Vol. XXVIII da Biblioteca da Revista Fiscal e de

Legislao de Fazenda. Av. Graa Aranha, 19-Io andar-Grupo Io04,Rio de Janeiro, 1960,260+181 pp.
This book contains the Executive Provisionsof the income tax Act as laiddown in the Decreto n. 47373 of 7-12-59. To the text of the Prvisionshave been added numerous explanations, case law on important questions,and examples. The detailed alphabetical index is of much assistance for thereader of this very useful book.

CANADA

JOHN G. MCDONALD and DAvID A. WARD: Canadian IncomeTax. Seventeenth
(cumulative)Supplement.Butterworth & Co. (Canada)Ltd., i367 Danforth
Avenue, Toronto, 1958, 194 PP
This Supplement incorporates all current amendhents to the statute law

and bring the case law up to November 28, 196o. All the statutory amend-
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ments and judicial decisions are fully integrated with the text of the book
itself. They have received the same treatmentas those referred to in the Text
and, though slightly shorter in exposition, the comment and critical analysis
takes the same form as that in the book. A review of Canadian Income Tax
was published in Bulletin Vol. XI, p. 23. Further supplements will be
cumulative and will replace those which preceded them.

MICHAEL B. JAMESON: Canadian Estate Tax. Butterworth & Co. (Canada)
Ltd., 1367 Danforth Avenue, 6 Toronto, I960,633 PP. Price. $ 22.50
The new Estate Tax Act of Canada introduces a- totally new concept of

death taxation in Canada. Parts of it were modelledon the English Acts, but

many of its provisonsare wthoutprecedent. It s unique legislationnot only
in the respect that in Canada it introduces a new type of death tax but also
because there is no counterpart anywhere for many of its provisions, most

notably for its scheme of alleviatingits impactwhere the decedent.issurvived

by dependants. The text sets forth the law and practice of estte tax, and
where the divisions in the Act appear to follow logically thai sequence has
been adhered to. Situs and valuation have been dealt with n separate chap-
ters, and in the case of situs the differences between the treatment, at com-

mon law, for provincial credits and foreign tax credits have been discussed.
Where the Act incorporatessections of the Income Tax Act only brief com-

ment has been made, and the reader is referred to texts on income tax. Every
section of the Act appears in the text, and reference to any particularsection
can be made from the statute tables at the front of the book. The regulations
and forms have been reproduced in the Appendicestogetherwith a completed
Form ET 6o (the usual return filed for domiciled estates valued at over

$ 40,000) Referencesare made in the notes to certain sections of the book on

Ontario Succession Duties (review in Bulletin XIV, p. 290) where such com-

ment appears of value.

DENMARK
V. SPANG-THOMSEN: Skattelove I96o-x96L Nyt Nordisk Forlag Arnold

Busck, Kobenhavn, 196o,340 PP. --

This book contains the text of the Danish income and property taxes for
the year 196o-6I. The author has added a chronological list of tax legislation
and a subject index, which facilitates the use of this practical book.

FRANCE

JEAN LASSAIGNE, Electionset attributions des maiyes et adjoints et des conseil-
lers municipux. 2. dition. Collection Ce qu'il vous faut savoir. Vendu
avec bon de mises jour gratuites. Editions J. Delmas & Cie, 13 rue de

l'Odon, Paris 6e, I96O. Prix 2I NF 80

La deuxime dition at soigneusement revue et complte par son au-

teur pour tenir compte la fois des textes nouveauxet des dcisions de juris-
prudence les plus rcentes. Dans un cadre peu prs identique, c'est une

refonte complte qu'il at procd pour faire de cet ouvrage le manuel pra-
tique des maires et conseillers municipaux qui y trouveront l'essentiel de ce

qu'il leur est ncessaire de savoir pour remplir leur mandat. L'auteur s'est
attach surtout fare oeuvre pratiqueet exposer clairement les problmes
qu'ont rsoudre le plus souvent les municipalits. Il a montr l'importance
de la vie communale en France o subsistent encore 38.000 communes et,
dans deux chapitresnouveaux, il a voqu les rsultatsque l'on peut attendre,
pour l'organisationde l'Europe l'heure du march commun, des jumelages
ou des rencontresintercommunales.Ainsimodifiet considrablementtendu,
l'ouvrage de M. Jean LASSAIGNE contient vritablement ce qu'il faut savoir

quand onaleredoutablehonneurd'treMaire,AdjointouConseillerMunicipal.
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Le rgime uridique, fiscal et social des reprsentants de commerce, V.R.P.
et agents commerciaux. Collection Ce qu'il vous faut savoir. Editions
J. Delmas & Cie., I3, rue de l'Odon, Paris 6e, I960.
Cette nouvelle dition tient non seulement compte de la loi du I 8 juillet

1937, modifieprofondmentpar celle du 7 mars i958 et des dispositionssub-
squentes, telles que la circulaire ministrielle du 8 mars I960, mais gale-
ment de la jurisprudence plus rcente. L'ouvrage est divis en deux parties.
Dans la premire consacre au statut juridique, fiscal et social du V.R.P.,
l'auteur dfinit les bnficiairesdu statut professionnel, la forme et la preuve
du contrat, la rmunration, la carte d'identit professionnelle, les clauses de
non concurrence ainsi que les problmes.soulevs par la fin du contrat et
l'indemnit de clientle. Elle est suivie par des modles de contrats-typesde
V.R.P. La seconde partie traite des problmes propres l'agent commercial
en tudiant entre autres sa qualification juridique, les droits et obligations
des contractants, l'immatriculationsur un registre spcial et la fin du contrat
pour terminer sur un modle de contrat-type.
W. GARCIN et F. HEPp: Recueils pratiques du droit des aaires dans les pays

du MarchCommun. Tome I. Rgimedes socits. Supplmentno.Io. Editions
Jupiter, 23 rue de Mont-Thabor, Paris (Ier).
Un compte rendu du prsent ouvrage at publi dans le Bulletin Tome

XIII, p. 105. Le supplment no. Io contient dans la section Allemagne: La
socit cooprative enregistre, expos juridique; Ordonnance sur la faillite,
suivi de la Loi sur les coopratives d'achat et de consommation; et dans la
section France: Socits titulairesd'une conventionavec l'Etat en application
de l'ordonnanceno. 59-248 du 4 fvrier 1959 expos juridique; Ordonnance
no. 59-248 du 4 fvr. 1959 relative aux socits pour le dveloppement de
l'industrie, du commerce et de l'agriculture et leur adaptation la Commu-
naut conomiqueeuropenne.;
GERMANY
Dr. EuGEN LANGEN und Drs. J.C.L. HuIsKAMp:Das deutsch-niederlndische

Doppelbesteuerungsabkommen.Verlag der Deutsch-NiederlndischenHan-
delskammer, 196o, 94 S.

Die Wiedergabedes deutsch-niederlndischenAbkommenszur Vermeidung
der Doppelbesteuerung,versehen mit einer kurzen Einfhrung und ausfhr-
lichen Erluterungen, welche die Deutsch-NiederlndischeHandelskammer
mit diesem Heft der ftentlichkeitbergibt, stellt eine Fortsetzung der vor

einiger Zeit begonnenen Schriftenreiheder Kammerdar.Da sich dasAbkom-
men in fiskalischer Hinsicht in zwei Lndern mit verschiedenartigenSteuer-
systemen auswirken wird, kam es dem Herausgeber darauf an, diese Aus-
wirkungen jeweils in der Sicht sowohl des einen als auch des anderen Landes
zu beleuchten. Die Mitarbeit namhafter Steuerrechtler aus beiden Lndern
bietet die Gewhr dafr, dass der Leser gerade in dieserHinsichtnichteinsei-
tig, sondern umfassend unterrichtetwird. Unter Beachtung dieser Gesichts-
punkte wurde der Aufbau so gewhlt, dass zu jedem Artikel in den Erlute-
rungen sowohl auf die niederlndischenals auch auf die deutschen Bestim-
mungen eingegangen wird. Dass die Schriftauf den Bedarf der Praxis abge-
stellt ist, kommt auch in dem besonders sorgfltigund umfangreichgestalte-
ten Index zum Ausdruck.

Foyschungsberichte des Instituts fr Weltwirtschaft an der Universitt Kjel.
Kieler Sudien. Herausgegebenvon Prof. Dr. Dr. h. c. Fritz Baade. Heft
55: Wettbewerbsverschiebungendurch die unterschiedliche Steuerbelas-
tung von Produktionsmitteln in der europischn Integration. Von Prof.
Dr. Willi Albers und Dr. Herbert Weise unter Mitarbeit von Dr. Rudolf
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Binder. Kiel, 196o, XVI, 403 S., 24. Schaub., 7 bersichtenund i. Anhang
DM 48,-.
Aus den zahlreichen staatlichen Massnahmen, die die Wettbewerbslage

der Unternehmungenbeeinussen, greift diese Arbeit die Besteuerung von

Produktionsfaktorenheraus, die in den meisten Lndern eine relativ grosse
Bedeutung hat. Zunchst werden die von solchen Steuern ausgehenden
wirtschaftlichen Wirkungen untersucht. Dabei wird bewusst auf die Ver-
wendung des strapaziertenund vieldeutigenBegriffs derberwlzungver-

zichtet; vielmehr sttzt sich die Analyse auf die durch die Einfhrungbzw.
Erhhung der verschiedenenProduktionsmittelsteuernund die Verwendung
der Steuermittel ausgelsten nderungen von Angebot und Nachfrage. Die
Wirkungen dieser Vernderungen zeigen sich in entsprechenden Kosten-,
Absatz- und Preisnderungensowohl der besteuerten Produktionsmittelals
auch der mit ihnen hergestellten Produkte. Daraus ergeben sich Gewinn-
nderungen der Produktionsmittel- und Fertigproduktindustrie. Soweit
es sich um substitutionale Produktionsmittel und/oder Produkte handelt,
spielen fr die Wettbewerbsverschiebungauch eine nderung der Minimal-
kostenkombinationund die Kreuzpreiselastizitteine Rolle. Anhand dieser
Ergebnissewird festgestellt, welche Unternehmungenbzw. welche Branchen
durch die verschiedenen Arten von Produktionsmittelsteuernwettbewerbs-
mssig bevorzugt bzw. benachteiligtwerden. Schliesslichwird auch noch die
Bedeutung von Marktform und Verhaltensweise fr die wirtschaftlichen
Wirkungen der Produktionsmittelsteuernbehandelt und die Frage unter-
sucht, ob eine unterschiedliche Verteilung der Steuerzahllast auf die Pro-
duktionsmittelstufendie Gewinnrelationenzwischen denselben verschiebt-
eine Frage, die z.B. besonders bedeutsam ist, wenn man von einer mehr-
phasigen auf eine einphasige Umsatzsteueroder umgekehrt bergeht.

Nach dieser Analyse der generellen Wirkungen wird als nchster Schritt
dargestellt, welche Einflsse sich auf die Wettbewerbslagezwischen Unter-
nehmungen ergeben, wenn diese sich in verschiedenenLndern befnden, in
denen unterschiedliche Produktionsmittelsteuernerhoben werden. In die
Untersuchung,die bewusst auch auf Nicht-EWG-Lnderausgedehntwurde,
wurden die Verbrauchsteuernauf Salz, Zucker, Minerall und Alkohol ein-
bezogen-smtlich Verbrauchsgter, die im Zuge des technischen Fort-
schritts zunehmend Bedeutung als Produktionsmittel erlangt haben. Zur
Erleichterung des internationalen Vergleichs wird in Anhangsbersichten
eine synoptische Zusammenstellungder wichtigstenFakten nach ausgewhl-
ten steuerrechtlichenund erhebungstechnischenGesichtspunktengegeben.
HERBERT BRNNER: Das neue Kapitalverkehrsteuer-Recht.Verlag Dr. Otto

Schmidt KG, Kln, I96o,54 S.
In den Jahren 1959 und 196o sind zahlreicheVorschriftendes Kapitalver-

kehrsteuerrechts gendert worden. Die neuen Fassungen des KVStG 1959
(mit nderungsgesetzv. 9.8.60) und der KVStDV I96o sind in dieser Bro-
schre abgedruckt. In den bersichtlichangeordneten,der Gesetzeseinteilung
folgendenErluterungensind nicht nur die gesetzlichennderungen,sondern
auch die Weiterentwicklung des Kapitalverkehrsteuerrechts, insbesondere
durch die Rechtsprechung,bercksichtigtworden. Damit kann dieses Heft
nicht nur als Ergnzungzu dem grsseren Kommentarzum Kapitalverkehr-
steuergesetz von Brnner benutzt werden, es wird vielmehr allen denen gute
Dienste tun, die sich schnell ber die wichtigen Neuerungen der letzten Zeit
orientieren wollen. Jeder an Fragen der Gesellschaft- ,Wertpapier- und
BrsenumsatzsteuerInteressiertewird hier knappe und klare Antworten be-
kommen.

Dr. WALTER BLMICHt, Dr. LuDwIG FALK und Dipl.-Kfm. WERNER STEIN-
BRING: Einkommensteuergesetz, 8. neubearbeiteteAuage, 2. Band. Verlag
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Franz Vahlen Gmb H, Berlin-Lichterfelde-West,Willdenowstrasse6, I959I068 S.
Der zweite Band der Neuauage liegt nun ebenfalls vor. Es enthlt die
I3-52. Die Rechtsprechung des Reichsfinanzhofs, des Obersten Finanz-

gerichtshofs, des Bundesfinanzhofs und, soweit erforderlich, auch die der
Finanzgerichte sind, ebenso wie das Schrifttum, nach neuestem Stande er-
schpfend bercksichtigt. Auch die wichtigsten Lnder-Erlasse und Ver-
fgungen der Oberfinanzdirektionensind in der Kommentierungenthalten.
Zahlreiche praktische Beispiele tragen wesentlich zum besseren Verstndnis
schwieriger Fragen bei. Ein ausfhrliches Sachregister (fr beide Bnde
gemeinsam)hilft dem Fachmannbei der Bearbeitung zweifelhafterFlle. Die
Besprechungdes I. Bandes ist im Bulletin XIV S. 38 erschienen. Das Buch
wendet sich an alle, die in irgendeinerForm mit dem Einkommensteuerrecht
zu tun haben. Es bietet wie bisher das Rstzeug fr die Praktiker in freien
Beruen und in der Wirtschaft, fr die Finanzverwaltungenwie auch fr die
Wissenschaftlerund nicht zuletzt fr die Steuerpflichtigenselbst. Ihnenallen
will das Werk-nicht nach einseitigen fskalischen Bedrfnssen, sondern im
Bewusstsein der Verantwortung als Mittler zwischenStaat und Steuerzahler
---ein zuverlssigerRatgeber sein.

Dr. WERNER KROTn: Die Systeme der Waldbesteuerung und die steuerliche
Belastung privater Forstbetriebein einigen europischenLndern. BLV Ver-
lagsgesellschaft,Marsstrasse38, Mnchen 3, I96O, 435 S. DM 68,-
In dieser Untersuchung werden einerseits die bestehenden Unterschiede

in den Steuersystemen aufgezeigt, um auf diese Weise Anregungen fr die
Fortentwicklung des Waldbesteuerungssystemsin der Bundesrepublik ge-winnen zu knnen, andererseits festgestellt, welche steuerlichen Lasten der
private Wald in den einzelnen Lndern zu tragen hat, da nicht zuletzt die
unterschiedlicheSteuerbelastungfr die Beurteilungder Wettbewerbsfhig-keit der verschiedenen Forstwirtschaftenvon massgeblicher Bedeutung ist.
Der Verfasser bringt eingangs in einem kurzen Abriss die Entwicklungder in
den untersuchtenLndern geltenden Steuersystemeund behandelt dann ein-
gehend mitGesetzesstellenund Vorschriftenbelegt die fr die Forstwirtschaft
bedeutsamenSteuern der einzelnen Lnder. Im zweiten Teil der Arbeit wird
einen betriebswirtschaftlichenSteuerbelastungsvergleichgegeben. Von den
forstwirtschaftlichenVerhltnissen der einzelnen Lnder ausgehend, werden
Modellbetriebe verschiedener Grsse aufgestellt und anhand dieser Modell-
forstbetriebejeweils die steuerliche Belastungdargestellt. Wenngleich in fast
allen Lndern die gleichen Steuerarten vorkommen, so zeigt der Vergleichdoch eindeutig, dass sowohl in den Waldbesteuerungssystemenals auch in der
steuerlichen Belastung der privaten Forstbetriebe erhebliche Unterschiede
gegeben sind.

Steuergesetze. Textsammlung mit Verweisungen und Sachverzeichnis. IO.

Ergnzingslie/erung zur Neuausgabe (14. Auflage). Verlag C. H. Beck,
Wilhelmstrasseg, Mnchen.

Mit der ErgnzungslieferungJanuar Ig6I wird den redaktionellen nde-
rungen Rechnung getragen, die das Einkommensteuergesetz und das Woh-
nungsbau-Prmiengesetzdurch ihre Neubekanntmachungenerhielten. In das
Einkommensteuergesetzwird auch die jngstenderungvom 27.12.i960 be-
treffend einen Weihnachtsfreibetragbereits aufgenommen. Die Lohnsteuer-
jahresausgleichsverordnungzvird in ihrer neuen Fassung vom 20. I 2. I960 ge-bracht. Schliesslich sind die nderungen der Ausgleichsteuerordnungdurch
die 14. und 15 .nderungsverordnungbercksichtigtebenso wie die jngstennderungendes Kraftfahrzeugsteuergesetzes,der Durchfhrungsverordnunghierzu und der Durchfhrungsverordnungzun Befrderungsgesetz.
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HEINZ WINTER: Die wechselseitige Beteiligung von Aktiengesellscha]ten.
Verlag Dr. Otto Schmidt KG, Kln, 196o, 75 S.

In der vorliegendenArbeit werden die aktienrechtlichrelevanten Auswir-

kungen vornehmlichaus der Sicht der geltenden Aktienrechtsordnungunter-
sucht. Einer Darstellung der Erscheinungsformender wechselseitigen Ver-

echtung in der wirtschaftlichenPraxis folgt die Wrdigung des deutschen
Schrifttumsund eine rechtsvergleichendeBetrachtungberdas schweizerische
Recht, das Recht der USA, das englische, italienischeund franzsischeRecht.
Im Mittelpunkt der Arbeit stehen die Errterungen ber die Zulssigkeit
wechselseitiger Verflechtungen und die Ausbung und die Ausbung der

Mitgliedschafstrechteaus dem wechselseitigenAktienbesitz.Die Vorschriften
des Regierungsentwurfseines Aktiengesetzeswerden in einemabschliessenden
Kapitel einer kritischenPrfungunterzogen. Ein ausfhrlichesSchrifttums-
verzeichnis is beigefgt.
Der Amerikanische Bundeshausha''. Institut Finanzen und Steuern,

I96I, 6i S.
Die Schrift gibt eine Darstellungdes amerikanischenHaushaltsrechtsund

der-nichtnur terminologischen-Unterschiededes amerikanischenund des
deutschenHaushaltswesens.Siebehandeltdie Haushaltsentwicklungder USA
seit 1954 und befasstsich insbesonderemit dem amerikanischenBundeshaus-
halt 1960/61. Die Praxis der amerikanischen Haushaltswirtschaftund die
Problematik, die sich aus dem Zahlungsbilanzdefizitder USA ergibt, werden

eingehend gewrdigt.
Dr. KARL HEINZ LEHMANN: Internationale Steuern. Heft I Bundesrepublik

Deutschland. Titz Verlag, Mondorf/ Rhein, I96o,81 S.

Seit Erscheinen der ersten Aufiage wurde das Aussensteuerrecht der

Bundesrepublik durch die Einfhrung des Anrechnungsprinzips bei den
Steuern vom Einkommen und durch den Abschluss neuer Doppelbesteuer-
ungsabkommenwesentlich gendert. Die Auswirkungen der neuen Anrech-

nungsvorschriftenund der Doppelbesteuerungsabkommenauf die deutschen
Steuern sind in der Neuauage eingehend behandelt.

CARL HERRMANN,Dr. GERHARD HEUER, Dr. ARNOLD HEININGUnd OTTO VON

SCHILLING: Kommentar zur Einkommensteuer einschl. Lohnsteuer und

Krperscha/tsteuer. 9. Auage. Lieferung 45, Februar I96I Verlag Dr. O.
Schmidt, Ulmenallee g6-g8, Kln-Marienburg.
Wieder ist eine neue Auflage erforderlich geworden. In dieser Lieferung

sind einige Erluterungen grndlich berarbeitet und ergnzt worden, vor

allem die Kommentierungzu den I5,23,29,34cEinkStG.

Schnellkartei des Steuerrechts. Zugleich Reihe III der Schnellkartei des deut-
schen Rechts. zZ rd. 3500 Seiten in 3 Gzln-Sammelordnern,DM 29.- mit
Band LastenausgleichDM 36.- zzgl. DM 3.- je Sammeleinband. Verlag
Dr. Otto Schmidt, Ulmenallee96-g8, Kln-Marienburg.
Bei diesem drei- bzw. vierbndigenWerk handelt es sich um eine Gesetzes-

sammlungmit langer Tradition. Diese Sammlung, die auf dievor dem Kriege
schon gut eingefhrte Schnellkartei der Reichssteuergesetze zurckgeht,
konnte bisher nur als Reihe III der Schnellkarteides deutschenRechts be-

zogen werden; nunmehr wird durch den neuen Titel Schnellkartei des
Steuerrechts und die grne Farbe der Einbanddeckendie von der Gesamt-
kartei unabhngigeBedeutungder Steuerrechtstextedeutlich herausgestellt.
Die Ersatz- und Ergnzungslieferungenerscheinen gleichlautendfr die bis-

herigenBezieherder Reihe III der Schnellkarteides deutschenRechts und
die neuen Bezieher der Schnellkarteides Steuerrechts.

Die Vorzge der Sammlungsindnach wie vor die folgenden: Alle wichtigen
Texte, einschliesslich Richtlinien, in demselben Werk; durch Ergnzungs-
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lieferungen stets auf dem neuesten Stand; sorgfltige Bearbeitungdes Mate-
rials durch einen in jahrzehntelangerRedaktionsttigkeiterfahrenen Juristen
mit ausfhrlichen Fussnotenhinweisen; gute bersichtlichkeit durch ge-
schickte Aufteilungauf mehrere Bnde, eingehende Inhaltsverzeichnisseund
Leitkarten; der Band Lastenausgleichbraucht nicht mitbezogen zu wer-

den; handliche, zur Mitnahme in der Aktentasche geeignete Bnde mit sehr
guter Ausstattung.

Diese Sammlung gehrt zum zuverlssigen Handwerkszeugaller, die mit
dem Steuerrecht zu arbeiten haben.

Lie]erung 99-x02 zu Band Io (Lastenausgleich) Inhalt: Zeitfolge-Verzeich-
nis; nderungen des LAG, FestG, ASpG und AKG; I 2. ndG LAG ; nde-
rungen der ErlAnO; Registerlie[erung Inhalt: Daten-Register, Abkrzungs-
register, Stichwort-Register.

Steuerrechtsprechung in Karteiforrn. Hchstgerichtliche Entscheidungen in
Steuersachen. Mrozek-Kartei. Verlag Dr. Otto Schmidt, Ulmenallee 96-g8,
Kln-Marienburg.
Der Verlag erfllt einen oft herangetragenenWunschvieler Bezieher: Die

StRK wird einen kleinen Urteilsbesprechungsteil unter der Bezeichnung
StRK-Anmerkungenerhalten, in dem nach dem Grundsatz der Wichtig-
keit ausgewhlte Entscheidungen, insbes. des BFH besprochen werden. Der
von RechtsanwaltDr. Felix redigierteAnmerkungsteilwird erstmaligder I I I.
Lieferung im Umfang von voraussichtlich x 6 Seiten (Preis I.- DM) beigefgt
werden. Die Verffentlichungdieser Anmerkungen hat fr den Bezieher den
Vorteil das Sie bei wirklich kritikwrdigenUrteilen nunmehr Gesetzestext,
Leitsatz, vollstndigeGrndeund eine kritischeBesprechungeinen anerkann-
ten Fachmannes in einem Sammelwerk finden.

Die LieferungenIo8-Io9-Izo Dezember I96o-Februar I96 I sind erschienen.

Dr. EDGAR LENSKI und Dr. WILHELM STEINBERG' Kommentarzum Gewerbe-
stenergesetz. Lieferung II, Nov. I96o. Verlag Dr. Otto Schmidt, Kln.
Durch das umfangreiche Stoffgebiet ist die Gewerbesteuereine schwierige

Steuerform die mannigfachennderungen unterworfen ist. Der vorliegende
grosse Kommentar ist dank seiner Loseblattform stndig auf dem neuesten
Stand von Gesetzgebungund Rechtsprechung. Der Kommentar beschrnkt
sich in den Erluterungen auf das eigentlicheGewerbesteuerrecht.Die Ver-
fasser haben sich bei ihren Arbeitenvon dem Gedanken leiten lassen, in knap-
per Form eine mglichstumfassendeErrterungder bisher bekannt geworde-
nen Fragen des Gewerbesteuerrechtszu geben. Den Ausfhrungensind Aus-
zge aus allen wichtigen Urteilen beigefgt.

Die II. Lie[erung enthlt u.a. das Sachregistersowie berarbeitungender
8 Ziff. 7 (neu), 23,24 u. 227 von Min Dirig. Dr. Dr. Lenski.

Das Institut Finanzen und Steuern, Markt 14, Bonn am Rhein hat die
folgenden Grnen Briefe verffentlicht:

Nr. 33 Dr. J. EssER : Abschreibungenals Mittel der Konjunkturpolitik, I960.
Nr. 34 Steuern im berfluss und deren knftige Verteilung, 196I.
Schnellbrief: D6r Bundeshaushalt96r.
Nr. 35 Dr. GEORG GAST : Staatenverbnde und Finanzverfassung, I 96I.

ITALY

Le Finanze Pubbliche dei sei paesi della C.E.E. nel 959. Associazione fra le
Societ Italiane per Azioni, Roma, x96o, x56 pp
This book completes the series of publications on economics and fi nance

in the six countres of the European Economic Cotnmunity in x959 which
supplemented the volumes that appeared in 1957 and I958. In this way the
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readers are enabled to form a complete picture of the economy of the six
countries.

L'Associazione/ra le SocietaItalianeper Azioni, PiazzaVenezia II, Romahas

published the following books:
l'Economiadei sei paesi dellaC.E.E. nel 176I959, PP.
Risparmio, moneta e credito dei sei paesi della C.E.E. nel I959,213 PP.

JAPAN
Outline oj National Tax in Japan. Tax Bureau, Ministery of Finance, the

Japanese Government, Tokyo, 196o,99 Pp.
The aim of this publication is to explain briefly the basic features of Japa-

nese national tax (except customs duty) in force as of April I, 196o.

MEXICO

JOHN MoRRIs RYAN: Handbook tor the foreign investor in Mexico. Second
edition. Published by the author, Apdo. 2179, Mexico, D.F., I96O, 237 PP.
This handbookdescribes the Mexicanclimate for investment, the Mexican

product market, personnel problems in Mexico and th opportunities in the
various industries. In the securities section the Mexican bond and stock
markets are analysed. In the tax section the tax situationof U.S. citizens and
corporations is given followed by a summary of the Mexican tax system.
Finally this very useful book contains a surveyof the tax exemptionsfor new

and needed industries, tax tables and a statisticalsection.

NETHERLANDS
G. G. BROUWER: Lijfrente en tijfrenteclausule. Fiscale MonografienNo. I8.

AE. E. Kluwer, Deventer, I96I, Io5 pp.
Among tax practitioners life assurance is considered as a specific phenom-

enon which can be judged only by a small group of specialists working in
that field. The aim of this study is to acquaint the tax expert with the pro-
blems with which he is usually unfamiliar in the domain of life assurance.

Special attention has been given therefore to those problems which are often
found in practice but about which the tax consultant finds little information
in his technical literature. This book is a usefu] aid for the practitioner.
F. KuIPERs : Belastingrecht (Tax law), 3rd edition. F. Kuipers, Fiskale uit-

gaven, St. Annastraat I I 2, Nijmegen. Loose-leaf.
This course is an introduction into tax law in the Netherlands, and should

be used with the Leidraad bij de Belastingstudie by C. van Soest and A.

Meering (review in Bulletin Vol. XI, p. 229). It follows the commentary in
this book and adds explanations,notes and case law. All tax laws have been
treated: income tax, wages tax, directors' tax, property tax, corporationtax,
house tax, sales tax, death duties, gift tax, stamp duty, registration tax.

SWITZERLAND
Rechtsbuch der schweizerischenBundessteuern. Begrndet von Dres. J. und E.

HENGGELER, fortgefhrtvon Dr. ANTON PESTALOZZI.Nachtrag32, Februar

I96o. Verlag fr Recht und Gesellschaft, Bundesstrasse I5, Basel.
Diese ntzliche Sammlung der eidgenssischen Steuergesetzgebung ent-

hlt die Steuergesetzgebung des Bundes einschiesslich internationaler
Steuerabkommen und verfahrensrechtlicher Vorschriften anderer Bundes-
gesetze, sowie die hauptschlichsten Ausfhrungsbestimmungen, nebst
einem Sachregister, jedoch ohne Zollgesetzgebung und Tabak- und Bier-
besteuerung.

Nachtrag 33, November 196o bringt den Beziehern u.a. eine neue Auage
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des Inhaltsverzechnisses, das Konkordat zwischen den Kantonen der
schweizerischen Eidgenossenschaft ber den Ausschluss von Steuerabkom-
men vom Io. Dezember I948 in der Stand von Oktober I96o, ein Auszug aus
dem bereinkommen zur Errichtung der Europischen Freihandelsassozia-
tion, die Verfgung des Eidg. Finanz- und Zolldepartementsber die An-
rechnung der deutschen Kapitalertragsteuer auf die eidgenssische Wehr-
steuer vom 9. September I96o, Merkblatt derEidg. Steuerverwaltungber
die Anrechnungder deutschenKapitalertragsteuerauf die Wehrsteuerder Io.
Periode bei Holdinggesellschaften mit massgebenden deutschen Beteili-
gungen, Abkommenzwischen der Schweiz und Pakistan zur Vermeidungder
Doppelbesteuerung, Kreisschreiben der Eidg. Steuerverwaltung bezglich
BesteuerungauslndischerGesellschaften die in der Schweiz Betriebssttten
unterhalten.

Les imp6ts en Suisse. Socit Anonyme Fiduciaire Suisse, Freie Strasse go,
Ble, 87 PP
Cette tude a pour propos d'orienter le lecteur sur l'imposition fiscale en

Suisse. Dans l'Etatfdralqu'est la Suisse, la souverainetfiscale n'appartient
pas seulement la Confdrationmais aussi aux 25 cantons. Tous les cantons
reconnaissent galement la souverainet fiscale aux communes; les cantons
de Schwyz et des Grisons la reconnaissenten outre aux districts, respective-
ment aux cercles. L'diteur a inclus l'tude des conventions conclues par la
Suisse en vue d'viter une double imposition. Cette tude at publi aussi
en anglais et en allemand.

UNITED KINGDOM

J. G. MoNRoE: The Law of Stamp Duties. Third edition. Sweet & Maxwell,
I I New Fetter Lane, London, I96I, 298 pp.
The author of this book has followed the text of the Stamp Act. He has,

however, restated it as a logical and coherent entity and thus presented in a
narrative form a part of British fiscal law that appears to be composed of
unrelated details. General principles are explained in this most readable
book, which can be recommended as an excellent commentaryon the law of
Stamp Duties.

RITA E. HAuSER and GUSTAVEM. HAUSER: A Guide to Doing Business in the
European Common Market. Vol. I: France and Belgium. Steven.s & Sons
Ltd.,I I New Fetter Lane, London E.C. 4, I96O,27I pp. Price: 50 S.

This is a basic guide for lawyers, businessmen, investors and government
officials seeking to understand the CommonMarket Treaty, or to do business
in any of the six member countries. It is written by two American attorneys.
who have studied law and economicsin both European and American univer-
sities. This volume--un France and Belgium- devotes itself firstly to an

analysis of the European Common Market Treaty as seen in its historical,
economic and political perspectives, and to a discussion of the future of the
free trade area. Then, the key aspects of French and Belgian private and pu-
blic law affecting business are examined-corporations and partnerships,
commercial law and the commercial courts, arbitration, the status of foreign
firms, enforcement of foreign judgments, patents and trademarks, govern-
ment regulation of business (pricing, competition, investment, currency),
banking and stock market institutions, taxation and so on. The next two
volumes in this series will follow the same plan of organisation in dealing
with Germany and Luxemburg, and Italy and the Netherlandsrespectively.
E. B. NORTCLIFFE: COmmon Market Fiscal Systems. British Tax Review

Guide, no. 2 Sweet & Maxwell Ltd., I I New Fetter Lane, London E.C. 4,
x960, 88 pp. Price: 2 I S.
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The establishmentof the European Common Market is certain to increase
interest in the tax systemsof the countriesconcerned. Unificationof econom-

ic and financial policies in the Common Market countries must eventually
involve harmonisation of fiscal policy, and it is reasonable to suppose that
the final answerwill be an amalgamof all that is best in the existing national
systems. It will be interesting to see how the choice is made between the
varied and often violentlyconflicting taxing techniques currently employed.
The aim of the series of articles in the British Tax Review during I959 was to

provide a broad outline of the background to harmonisation. The articles
have now been brought up to date, including the changes introduced by the
French tax reform of December 28, 1959. Those changes may be regarded as

the first stage in the process of aligning the tax systems of the Common
Market. In the field of ncome tax they bring France appreciably closer to
Holland and Western Germany.

UNITED NATIONS

International Tax Agreements. Volume IX. Supplement 3. United Nations,
New York.
This volume is the ninth in a series entitled InternationalTax Agreements

prepared in the Department of Economic and Social Affairs. The series pu-
blishes in separate volumes the texts of new agreements and comprehensive
information on the status of all tax agreements. Beginning with the present
volume, the texts of agreements are published in a ring binder, so that new

agreements may be issued and inserted promptly after their texts have been
received by the Secretariat. The texts of agreements are reproduced in
official versions transmitted by the contracting Governments or in trans-
lations prepared by the United Nations.
Supplements 3 consists of (a) a new table of contents which replaces the pre-
sent pages III and IV; (b) the revised Introductory Note which replaces
page V; (c) the texts of 20 new agreements, a.o. Finland - Switzerland,
France - Luxembourg, Finland - France, India - Norway, Ireland - Sweden,
Israel - Sweden, India - Japan, Australia - New Zealand, Italy - United
Kingdom, Canada - Norway, France - Malagasy Republic.

UNITED STATES OF AMERICA

BoRIs I. BITTKER and LAWRENCEF. EBB: Taxationol Foreign Income. Inter-
national legal studies program, Stanford Law School, Stanford University,
Stanford, California, U.S.A., I960,580 pp.
The title Taxation of Foreign Income is a truncated description of

materials on the application of national tax laws to income derived from

foreign sources by nationals and residents of the taxing country, and to

income derived from the taxing country by non-resident aliens and foreign
corporations. The income tax laws dealt with here are mainly those of the
United States. But an understanding of the operation of the American
tax system, especially as modifiedby the bilateral tax conventions, requires
some insight into the reach of foreign tax laws. Accordingly, where appro-
priate, foreign decisions and other materials have been included. Although
the emphasis is on the taxation of income, some attention is also given to

sales, property, inheritance, and other taxes impinging on international (or
transnational)transactions.The years after World War I, which witnessed
a widespreadgrowth in internationaltrade and investment,were also marked

by the extensive adoption of income tax systems throughout the world. As
the rates of taxation underwent sharp increases in many countries, the inter-

action of national taxing systems became a matter of increasingconcern. The
series of studies publshed by the League of Nations in the I92O'S on the
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theory and practice of double taxation led to the drafting of model income
tax conventions. The accelerated development of international economic
relations that followed World War II has been accompaniedby a constantly
spreading network of bilateral agreements designed to curtail the double
taxation resulting from the overlap of unilateral national income tax laws.
The content and structure of these international agreements, their impact
upon the national taxing systems, and the emerging bodies of case law, in the
United States and other countries, defining the nature and extent of that im-

pact, are reflected in more than one portion of these materials.

JAMES B. LEWIS: The Estate Tax. Practising Law Institute, Fundamentals
of Federal Taxation, 20 Veseystreet, New York 7, N.Y., U.S.A., I96o,
254 PP
This is a revision of a book that was reviewedearlier in Bulletin Vol. XI,

p 32o. It is a practical guide to the Estate Tax giving much information in a

concise form. A recommendablepublication for the practitioner.
PAUL GITLIN and Wm. REDIN WOODWARD: Tax Aspects of Patents, Copy-

rights and Trademarks. Practising Law Institute, Current Problems n

Federal Taxation, 20 Veseystreet, New York 7, N.Y., U.S.A., I96O, 78 pp
Part I of this monograph first presents the general legal characteristics

of patents, copyrights and trademarksand is intended to describe the nature
of these rights so as to enable the reader better to understand their tax aspects.
The remaining portions of the monograph consider the applcation of funda-
mental principles of taxation. In Part II different types of tax treatment ap-
plicable to income are considered, including the distinction between capital
transactions and those resulting in ordinary income or losses, the allocation
of income in space and time permissible under the law, and the peculiar
status of nonresident aliens. Part III is concerned with proper deductions
from taxable ncome; and Part IV considers, with special reference to taxes,
the choice of forms of business organization and types of contractual rela-
tions and arrangements for distribution of income-producingproperty in a

manner which will reduce taxes on future ncome.

Definitional Problems in Capital Gains Taxation, Discussion Draft. The
American Law Institute, 133 South 36th Street, Philadelphia4, Pa., U.S.A.
I96o,5II pp
This study is directed at clarifying and rationaizing the rules relating to

capital gain or loss definition and classification. In pursuing this aim three

general lines of approach are adopted. First, separate consideration is given
to the treatmentof gain or loss on the disposition of business property in the

light of the accepted principle that gain or loss on at least some dispositions
of business propertywill be classified as ordinaryon the ground that ordinary
business income or loss is involved. Second, the present availabilityof capital
gain treatment in certain situations involving a high degree of personal ser-

vice income is examined in the light of the accepted principle that personal
service income, like ordinary business income, should not be classifiedas capi-
tal gain. Thiyd, some present problems of capital gain classification are con-

sidered in the light of certain basic policies in an attempt to develop general
rules goverfing the determination of whether gan or loss (other than ordi-

nary business income or loss and personal service income) should be treated as

capital or ordinary.
ELISABETH A. OWENS: The Foreign Tax Credit. International Program in

Taxation, Kendall House, Harvard Law School, Cambridge 38, Mass.,
U.S.A., 1961, 629 PP
Because of the substantial growth of foreign investment and trade by
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American business in recent years, the policies used by the United States to
relieve internationaldouble taxationof income have become increasinglysig-
nificant to taxpayers seeking protectionagainst the crossfireof multinational
taxation. By far the most important of these policies is the allowance of a
credit for foreign income taxes against the United States income tax. A
thoroughunderstandingof the complexrules of the credit is a basic necessity
for reducing the tax hazards of international business operations. As the
first study providingcomplete coverageof the problemswhich arise in credit-
ing foreign taxes for both individuals and corporations, The Foreign Tax
Credit is a valuable referencework for tax lawyers and accountants,business-
men and investors, and scholars interested in international taxation. The
first chapter of The Foreign Tax Credit is a general survey of the credit rules
and of the tax and business decisionsinvolved in using the credit to the best
advantage. Each of the next seven chapters analyzes in detail one or more of
the underlying credit problems: what types of foreign taxes are creditable;
the calculation and tax consequencesof the indirect credit for taxes paid by
foreign subsidiaries; the computationand operation of the limitation on the
credit; the time at which the credit may be taken; who is entitled to the cre-
dit as the taxpayerof a foreign tax; the rate of exchangeused to convert cre-
ditable taxes; the credit for resident aliens; and the effects of income tax
treatieson the credit. The final chapter gives the reader a perspectiveon the
place f the credit in United States income tax law dealing with foreign
source income. Included in this chapter is a discussion of the purpose and
effectivenessof the foreign tax credit which will serve as an invaluableguide
to an understanding of the technical application of the credit provisions.
Appendix I of the volume contains a description and analysis of the amend-
ments to the tax credit law which were enacted in September, I960.
PRENTIcE-HALL Inc., Englewood Cliffs, New Jersey has issued the following

publications:
Summary oj I96o tax developments, 24 pp.
FederalTax Angles in Real Estate, 27 PP.
Corporation, Partnershipand Fiduciary Federal Income Tax specimen returns.
Completelyworked out for filing in I96I, 64 PP.
Federal Tax Treaties Report, Vol. i, No. 37, containing: Revision of income
tax treaties with Canada, France, Israel, Sweden. The complete text of the
treaty with the United Arab Republicand revisions of the index and finding
lists.
Fedeal Tax Report Bulletin, Vol. XLII, No. I-7
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UNITED KINGDOM

THE INSTITUTE OF CHARTERED ACCOUNTANTS IN
ENGLAND AND WALES

RECOMMENDATIONON ACCOUNTING PRINCIPLES, No. 22

TREATMENT OF STOCK-IN-TRADE AND WORK IN PROGRESS
IN FINANCIAL ACCOUNTS

The Council of The Institute of Chartered Accountants in England and Wales makes
the following Recommendationto members of the Institute on the treatmentof stock-in-
trade and work in progress in the fnancial accounts of industrial and commercial enter-

prises. The Recommendationreplaces Recommendation10 and it is hoped that it will be
helpful to members in advising, in appropriatecases, as to the best practice.

In the financiai accounts of industrial and commercial undertakings few
matters require more careful considerationthan the amount to be attributed
to stock-in-trade and work in progress. Circumstances vary so widely that
no one basis of arriving at the amount is suitable for all types of business nor

even for all undertakings within a particular trade or industry. Unless the
basis adopted is appropriate to the circumstances of the particular under-

taking and used consistentlyfrom period to period, the accounts will not give
a true and fair view either of the state of affairs of the undertakingas on the
balance sheet date or of the trend of its trading results from period to period.
The need to give a true and fair view is the overridingconsiderationapplic-
able in all circumstances.

(2) In order to arrive at the amount to be carried forward, as on the balan-
ce sheet date, for stock-in-tradeand.work in progress it is necessaryto ascer-

tain (from stocktaking at the end of the period or from stock records main-
tained and verified during the period) the quantities on hand and to make a

proper calculationof the amount. It cannot be emphasized too strongly that
all stocks belonging to the business should be taken into account, whatever
their location or nature.This Recommendationdoesnot dealwith the methods
of ascertaining the quantities on hand but is confined to an examination of
the factors to be considered when computing the amount. The word 'stock'
iS used hereafter to embrace stock-in-tradeand work in progress.

NORMAL BASIS

(3) The basis normally used for the determination of the amount to be
carried forward for stock is its cost less any part thereofwhich properlyneeds
to be written oft at the balance sheet date. It is in computing cost and the
amount, if any, to be written oft that practical difficulties arise.

Cost

Elements of cost

(4) The elements making up the cost of stock are:

(a) direct expenditure on the purchase of goods bought for resale, and of
materials and components used in the manufacture of finished goods

(b) other direct expenditure which can be identified specifically as having
been incurred in acquiring the stock or bringing it to its existing condition
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and location; examplesare direct labour, transport, processingand packaging
(c) such part, if any, of the overhead expenditure as is properly carried

forward in the circumstances of the business instead of being charged
against the revenue of the period in which it was incurred.

Treatment ot overhead expenditure
(5) Before deciding upon the method by which to compute 'cost' it is

necessary to consider to what extent, if at all, the inclusion of overhead ex-

penditure is appropriate to the particular business.
(6) Overhead expenditure may be divided into (a) production expenses

such as factoryrent, rates, depreciation, insuranceand supervision,and other
indirect expenses of acquiring and producing stock; (b) administration ex-

penses not attributable directly to the acquisition or production of stock or
the bringing of it to a saleable condition and location; (c) selling expenses;
(d) finance charges. Another classification (which can be applied also to each
of the foregoing divisions) is to distinguish between 'fixed overheads', that is
to say standingcharges such as rent and'rates.whichaccrue and expirewholly
or largely on a time basis, and 'variable overheads', which vary in a greater
or lesser degree with the level of activity of the undertakingor of the depart-
ment concerned but are not so closely associated with production or the
volume of production as to be classed as direct expenditure.

(7) Opinions differ on the extent to which overhead expenditureshould be
included in computing the cost of stock, though it is generally agreed that it
cannot properly include selling and finance and other expenses which do not
relate to the bringing of stock to its existing condition and location. The
following are some practices which reflect the differing views on this matter:

(a) in some businesses no overhead expenditure is included as an element
in determining the cost of stock which is to be carried forward

(b) in others only the 'marginal' cost of unsold stock is included, that is to
say that part of the cost of productionof the period which has been incurred
only because the stock remaining on hand was acquired or produced; all
other expenses, including depreciation, are dealt with as revenue charges of
the period for which they are incurred, the ground being that they arise
irrespectiveof the quantityof stock which remains on hand at the end of the
period and therefore are not an element in its cost.

(c) in other businesses an appropriateproportion of the overhead expendi-
ture relevant to the period of production is included on the ground that for
the purpose of financialaccountingany expense,whateverits characteristics,
which is related even though indirectly to the acquisition or production of
goods ought to be included in the cost of those goods and ought not to be
charged against revenue until they are sold; and 'appropriateproportion' is
determinedby reference to a normal level of activity.

(8) These differing views about the inclusion of overhead expendituremay
be very important in their effect upon the amounts carried forward for stock
and upon the profits disclosed in the accounts. No one method of dealingwith
overhead expenditure is suitable for all businesses. The method selected by
the management needs to be clearly defined and must have regard to the
nature and circumstancesof the business so as to ensure that the trend of the
trading results will be shown fairly. Once the method has been selected it
needs to be used consistentlyfrom period to period regardlessof the amountof
profits available or losses sustained. A change of method is appropriateonly
if there is a change in the relevant circumstancesof the business. If material,
the effect of a change of method would need to be disclosed in the accounts.

(9) In selecting a method of dealing with overhead expenditurethe follow-
ing are among the considerationswhich arise:
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(a) The nature of the business
In decidingwhether to include a proportion of the overheads as experiditure
on stock and also in deciding which elements of expense may properly be
included for that purpose, it is necessary to have regard to the nature and
the stage of development of the business, particularly factors such as the
length of the productionperiod, the probabilityof fluctuations in the level of
production or the volume of sales, the risk of selling campaigns by compet-
tors at reduced prices and the extent to which production is undertakenonly
to a customer's order or 'for stock' in expectation of sales. At one extreme a

business may operate at widely differing levels of production and produce
goods in quantity in a highly competitive and sensitive market; at the other
extreme, a business may be engaged on a long-term single project contract
such as building a ship, a bridge, a road or a heavy engineering installation.

(b) The levels o[ production and sales
Where the levels of production and sales are relatively stable and produc-

tion and sales are kept in balance the inclusionof overheadexpenditurein the
amount attributed to stock may have little mpact upon the incidence of
profits as between the accounts of one period and those of another. Where
however the levels are subject to material uctuation and are not kept in
balance it may be decided to exclude these expenses from stock on the ground
that as they would be incurred whatever the levels of production or sales
their inclusion in stock has the effect of relieving the profit and loss account
in the period when they are incurred of expenses which it should fairlybear
and of charging these expenses in a later period to which they do not properly
relate.

(c) Interruption of other exceptionalcurtailment o/ production
If overhead expenditure is included in the amount attributed to stock an

adjustment will be necessary in the event of disruption in production by
events such as a strike, a fire, an abnormal falling oft in orders, or temporary
difficulties in obtainingmaterials, with the result that the volume of produc-
tion is abnormally or unexpectedly low. In such circumstances the amount
included in respect of overhead expenditure ought not to exceed an appro-
priate proportion on the basis of normal activity (see paragraph 7 (c)), the
excess being treated as a charge against revenue in the period in which the
expenditure was incurred. If the overhead expenditure is not related in this
way to the normal, instead of the actual, level of production the effect may be
to carry forward an excessive part of the expenditureof the period in which
the disruption occurred. The profit and loss account of that period would
thereby be relieved of charges which it ought to include and it would fail to
refiect the adverse effects of the disIuption during that period.
(d) The risks of realizationat a loss

In businesseswhich are highly competitiveor have a sensitive market for
their products, overhead expenditure may properly be omitted in order to
avoid carrying forward expenditure which may prove irrecoverable. Exam-
ples are businessesdealing in 'fashion' goods or those of a speciality character
where the public taste may change quickly with the result that stocks can be
realized only at a loss. businesses whose competitors may launch selling
campaignsat short notice to get rid of stocks at reduced prices, sometimes at
no more than the cost of the material and direct manufacturingexpenditure;
and businesses where new methods of production or improved designs may
render existing stocks obsolete.

(e) Maturing stocks
In businesses which mature large stocks over long periods (for example,

whisky, wine, timber) it is usual to exclude fixed overheads in order to
avoid carrying forward large and increasingamountsuf time-expiredexpendi-
ture the recovery of which in the ultimate selling price is uncertain.
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(f) Long-term contracts
In businesses which undertake contracts extending over a period of years

the normal tendency is to include overhead expenditure in work in progress
except where it is considered to be irrecoverable. If overheadsare not includ-
ed in work in progresson such contractsthe accounts for the early years may
indicate losses, followed by unduly large profits in the years when the con-

tracts are completed. This would be a wholly unrealistic presentation in
relation to a contract showing a normal profit. The distinction between
business of this type and those referred to in (e) above is that in a business
with firm contracts the prices are normallyknown or can be calculatedwhere-
as in a businesswith maturingstocks the ultimateprice at whichunsoldstocks
will be realized in the ordinary course of business is unknown and uncertain.

(g) The extent of the variation in fixed or standing charges
The less the fixed or standing charges vary in amount with variations in

the volume of output, and the more they accrue on a purely time basis, the

greater is the justification for their exclusion.

(Io) After weighing all relevant considerations it is necessary to decide
whether and if so to what extent overhead expenditure should be included.
In this connection members are reminded of the Councilpublicationentitled
Notes on the Allocationof Expense.

Methods of computationof cost

(I I) Apart from the variationswhich occur in calculatingthe amount to be
attributed to each of the elements of cost there are various methods of

computing cost. In a small business one method only will normall be used
but in a large composite business carryingon a variety of activities different
methods may be used for differentactivities;onceselectedhoweverthe meth-
ods should be applied consistently to those activities from period to period.
The following are the principal methods:
(a)

' Unit' cost
The total cost of stock is computed by aggregating the individualcosts of

each article, batch, parcel or other unit. The method is not always capable of

application, either because the individual units lose their identity (notably
where stocks are bulked or pass through a number of processes) or because it
would involve undue expense or complexity to keep individual records of
cost particularlywhere these necessitate allocations of expense.
(b) 'First in, first out'

Cost is computed on the assumptionthat goods sold or consumedare those
which have been longest on hand and that those remainingin stock represent
the latest purchases or production.
(c) 'Average' cost

Cost is computed by averaging the amount at which stock is brought for-
ward at the beginningof a period with the cost of stock acquired during the

period; consumptionin the period is then deducted at the average cost thus
ascertained. The periodical rests for calculating the average are as frequent
as the circumstancesand nature of the business require and permit. In times
of risingprice levels this method tends to give a lower amount than the cost of
unsold stock ascertained on a 'frst in, frst out' basis and in timesof falling
prices a higher amount.
(d) 'Standard' cost

A predeterminedor budgeted cost per unit is used. The method is particu-
larly convenient where goods pass through a number of processes or are

manufacturedon mass production lines; but it will notresultin a fair approx-
imation to actual cost unless there is a regular review of the standardswith
appropriate adjustment and revision where necessary.
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(e) 'Adjusted selling price'
This method is used widely in retailbusinesses.Thecostofstockisestimated

by calculating it in the first instance at selling prices and then deducting an
amount equal to the normal margin of gross profit on such stocks. It should
be appreciated that where the selling prices have been reduced the calculation
will bring out cost only if appropriateallowance for price reductions is includ-
ed in fixing the margin to be deducted; if no such allowance is made it may
bring out amounts whicll approximate to replacement price as defined in
paragraph (18). The calculations under this method may be made for indivi-
dual items or groups of items or by departments.

Reductio'n to Net Realizable Value

(I2) When the cost of the stock has been determined it is then necessary to
establish whether any portion of the outlay on stock is irrecoverable; to that
extent a provision for the loss needs to be made. This calculation may be
made either (i) by considering each article separately or (ii) by grouping
articles in categorieshaving regard to their similarityor interchangeabilityor

(iii) by considering the aggregate cost of the total stock in relation to its
aggregate net realizable value. The third method involves setting foreseeable
losses againstexpected but unrealized profits and would not normally be used
in businesses which carry stocks which are large in relation to turnover.

(I3) The irrecoverable portion of the cost of the stock is the excess of its
cost, as computed by the method of cost ascertainmentwhich is deemed ap-
propriate for the business, over the net realizable value of the stock. 'Net
realizable value' means the amount which it is estimated, as on the balance
sheet date, will be realized from disposalof the stock in the ordinarycourse of
business, either in its existing condition or as incorporated in the product
normally sold, after allowing for all expenditure to be incurred on or before
disposal.

(i4) 'Net realizable value' is estimated by taking account of all available
information, including changes in selling prices since the balance sheet date,
so far as the information is of assistance in determining, as on the balance
sheet date, the net realizable value o the stock in the ordinary course of
business. This involves consideration of the prospects of disposal, having
regard to the quantity and condition o the stock in relation to the expected
demand (particular attention being given to obsolete or excessive stock) and
to the expected effect, if any, on selling prices of any change which has taken
place in buying prices of materials or goods.

(15) In some circumstances the replacement price of stock (as defined in
paragraph (18)) may be considered to be the best available guide to its net
realizable value.

Reduction to Replacement Prce

(16) In many businesses it is important to have regard to the price at which
stock can be replaced if such price is less than cost. The considerationsivhich
lead to the use of replacement price include the following

(a) Uncertainty as to net realizable vah,e
Where the volume of stock carried is large in relation to turnover or there

iS a long period between the purchase of raw material and ts conversion into
and disposal as finished goods, selling prices current at the balance sheet date
foi the volume of orders then available may afford an unreliable guide to the
prospective net realizable value o the stock as a whole. Replcement price
may be considered to be the best available guide for this purpose.
(b) Selling prices based on current replacement prices

In some businesses where selling prices are based on or reflect current re-
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placement prices it may be considered that the trading results of a subse-

quent period willbeprejudicedif theyare burdenedwith any amount forstock
which exceedsits replacementprice; where this view is takenit is regarded as

important in reporting the results of the activities of a period, as compared
with those of its successoror predecessor, that the period in which a reduction
in buying prices occurs should bear the diminution in profit rather than the

period of disposal whose realizationswill be adverselyaffectedby the events
of the previous period.
(c) Recognition ol uneconomic buying or production

Skill in buying or efficiency in production are most important matters in

many businesses; the inclusion of stock in the accounts on a replacement
price basis (where lower than net realizablevalueand cost) may be considered
to reflect inefficiency in these respects on the ground that it involves the

writing down of stock by an amount which represents approximately the

result of misjudged buying or inefficient production.

(I7) Where the replacementprice basis is adopted th stock is stated at the
lowest of (a) cost, (b) net realizablevalue, (c) replacementprice, with the effect
that the profit and loss account is charged with any reductions necessitated

b an excess of (a) over (b) or (c) as the case may be.

(18) 'Replacementprice' for this purpose means an estimateof the amount
- for which, in the ordinary course of business, the stock could have been ac-

quired or producedeither at the balancesheet date or during the latest period
up to and including that date. In a manufacturing business this estimate.
would be based on the replacement price of the raw material content plus
other costs of the undertakingwhichare relevant to the conditionof the stock
on the balance sheet date. In all cases the prices used should be a fair reflec-
tion of the ordinary course of business; a depressionwhich has passed before
the accounts are completed would generally be disregarded.

(19) In the same way as it is necessary (as pointed out in paragraph (Io)) to
decide whether and if so to what extent overhead expenditur should be
included in calculating cost, it is necessary in each business to determine
whether replacement price shall be taken into account in computing the
amount carried forward for stock. The basis selected by the management
should be clearly defined and applied consistently from period to period
regardless of the amount of profits available or the losses sustained, so as to

enable the accounts to show a true and far view of the trading results and
the financialposition. If the basis is changed, the effecton the accountswould
need to be disclosed if material.

SPECIAL BASES USED IN SOME BUSINESSES

Stocks at Selling Prices

(20) In some types of busnesses, such as tea and rubber producingcompa-
nies and some miningcompanies, it is a recognizedpractice to bring stocks of

products into account at the prices realized subsequent to the balance sheet
date, less only selling costs. By this means the whole of the profit is shown in

the period in which the crop is reaped or the minerals won. This basis has
come to be accepted as customary in the industries concerned.

(2i) In manufacturing businesses which carry stocks of by-products the

separatecost of which is not ascertainablethese stocks are normally included
at current selling price (or contract sale price where applicable) less any ex-

penses to be incurred before disposal; the cost of the main product is reduced

accordingly.
Long-termContracts

(22) In businesses which involve the acceptance and completion of long- .
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term contracts it is often appropriate to spread over the period of the con-
tracts, on a properly determined basis, the profits which are excepted to be
earned when the contracts are completed. This procedure takes up n each
period during the performanceof the contract a reasonableamountas repres-
enting the contribution of that period towards the eventual profit: it thus
recognizes to a prudent extent the value of the work done in each period and
restricts the distortion which would result from bringing in the whole of the
profit in the period of completion.The principleswhich determinewhether an
element of profit is to be included are:

(a) profit should not be included until it is reasonably clear from the state
of the work that a profitwillultimatelybe earned; it is thereforeinappropriate
to include any profit element where at the balance sheet date the contract
has been in progress for a comparativelyshort time or to include an amount
in excess of the profit element properlyattributableto the work actually done

(b) provision should be made for foreseeable losses and allowanceshould be
made as far as practicable for penalties, guarantees and other contingencies

(c) a clear basis for including a profit element should be established and
adhered to consistently.

'Base Stock'

(23) In some businesses the minimum quantity of raw materials or other
goods, withoutwhich they cannot operate their plant or conduct their opera-
tions, is treated as being a fixed asset which is under constant renewal by
charges to revenue; that part of their stock (the base stock) is therefore car-
ried forward not at its cost at the date of the accounts but at the cost of the
original quantity of stock with which the business commenced operation. In
oldestablished businesses the amount will be based on prices paid for stocks
acquired many years previously and many times replaced.

'Last In, Fiyst Out'

(24) The 'last in, first out' basis, which is in use in some overseascountries,
assumes that the stocks sold or consumed in any period are those which were
most recently acquiredor made and therefore that the stocks whose cost is to
be carried forward are those which were acquired, or made, earliest. The
result is to charge consumption at prices approximating to current replace-
ment prices and to carry forward stocks held at the close of the period at
prices at which goodswere purchased, or made, in earlier periods. When prices
are falling this basis may result in showing the stock at an amount in excess
of current prices in which event provision is made for the excess. During
periods of rising prices, except in those instances ,vhere the physical move-
ment of goods correspondswith the assumption that 'last in' is 'first out', the
effect is to state the stock at less than its cost. The amountcarried forward for
stock may represent prices at which goods were acquired or produced several
years earlier.

DESCRIPTION IN THE ANNUAL ACCOUNTS

(25) In most businesses the amounts carried fonvard for stock from one

period to another are material in their effect upon the presentation of the
trading rest:lts and financial position. The differences which exist among the
methodswhich are recognizedas proper for the computationof those amounts
are also so important that, unless an indication is given of the way in which
the amounts computed, the significante.o the results and of the financialare

position sho,vn by the accounts may be obscured. The following are illustra-
tions of how such an indication might be given concisely where the circum-
stances make this appropriate:
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(a) Normal basis
'at cost'
'at the lower of cost and net realizable value'
'at the lowest of cost, net realizable value and replacementprice'
'at cost less provision to reduce to net realizablevalue' (or 'to the lower

of net realizable value and replacement price')
The expression 'market value' does not indicate whether it implies net

realizable value or replacement price and is therefore not regarded as

an appropriate description. Such terms as 'at or under cost' or 'as

valued by the company's officials' are also not regarded as suitable.

(b) Special base.
If one of the special bases mentioned in paragraphs (20) to (24) is used

an appropriatedescription would be required.

(26) Whether a concise indication on the lines of the illustrations given
above will be adequate for an apprecationof the significanceof the accounts

will depend upon the circumstancesof the undertaking.The use of the word

cost' may be inadequate unless it is accompanied by an explanationofthe
extent to which overhead expenditure is included as cost; in that event the

explanation might be as follows:

'Cost is confined to materials, direct wages and direct expenses, no

addition having been made for overhead expenditure'
'Cost includes an appropriateproportionof variable overhead expendi-
ture but excludes fixed overhead expenditure'
'Cost includes an appropriateproportionof all production and admini-
strative overhead expenditure'

(27) In some businesses the complex nature of the stock and the use of

different bases and methods of computation for determining the amounts of

the various sections of the stock, particularly in a large composite under-

taking or a holdng company with subsidiaries of different types, may mean

that no concise indication is feasible. In such circumstances it is however

important that those to whom the accounts are submitted should have a

specific assurance that the amount included for stock has been determined
for the whole of the stock at the balance sheet date on bases and by methods
of computationwhich are consdered appropriate in the circumstancesof the

business and have been applied consistently.
(28) The effect of any change of basis or method of computationshould be

disclosed if the effect of the change is material.

RECOMMENDATIONS

Having regard to tlie foregoing considerations, it is recommended that the

following principles be applied by every industrial and commercial enter-

prise.
(29) Appropriate amounts for all stock-in-trade (including raw materials

and partly finished or finished stocks) and all work in progress, wherever

situated and whatever their nature, should be included in the financial

accounts and should be computed in accordance with the recommendations
below. There is no justification for the omissionof stock nor for stating stock

at an amount which is higher or lower than the amount so computed; to

use a higher amount would be to overstate profits (or understate losses) of

the period and reduce the profits (or increase the losses) of the next period,
vhilst to use a lower amount would be to create a reserve which should be so

described and disclosed and should not be treated as a charge against revenue.

(30) A profit should not be anticipatedunless this is justified by the special
bases used in some businessesbut provisionshould be made to the full extent

of expected losses.
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(3I) The amount carried forward for stock and work in progress should be
computed on a basis which, having regard to the nature and circumstances
o the business, will enable the accounts to show a true and fair view of the
trading results and the financial position. In most businesses the basis
should be the cost of the stock held, less any part thereof which properly
needs to be written off at the balance sheet date.

(32) The circumstancesof each business should determine the basis which
is appropriate and the method of computation which should be adopted in

determiningcost and the part thereo, if any, which should be written off. In
most businesses the choice lies between writing off any excess of cost over

either (a) the net realizable value of the stockor (b) the lower of net realizable
value and replacementprice, these terms having the meanings attributed to
them below. In some businesses it may be appropriate to use special bases,
includingsome which depart from the rule that profit should not be anticipat-
ed.

(33) The basis adopted and the methods of computation should be used
consistently from period to period. A change of basis or method should not

normally be made unless the circumstanceshave changed in such a way that
its continued use would prevent the accounts from showing a true and fair
view of the position and results. When a change is made the effect, if material,
should be disclosed as an exceptional item in the profit and loss account or by
way of note.

(34) The following are the meanings attributed to 'cost', 'net realizable
value' and 'replacementprice' in this Recommendation:

(a) 'cost' means all expenditure incurred directly in the purchase or manu-

facture of the stock and the bringing of it to its existing condition and loca-
tion, together with such part, ii any, o the overhead expenditureas is appro-
priately carried forward in the circumstancesof the business instead of being
charged against the revenue of the period in which it was incurred.

(b) 'net realizable value' means the amount which t is estimated, as on the
balance sheet date, will be realized from disposal of the stock in the ordinary
course of business, either in its existing condition or as incorporated in the
product normally sold, after allowing for all expenditure to be incurred on or
before disposal.

(c) 'replacement price' means an estimate of the amount for which in the
ordnary course of business the stock could have been acquired or produced
either at the balance sheet date or in the latest period up to and including
that date. In a manufacturingbusiness this estimate would be based on the
replacement price of the raw materal content plus other costs of the under-
taking which are relevant to the condition of the stock on the balance sheet
date

(35) The comparison between cost and net realizable value or replacement
price may be made by considering each article separately, or by grouping
articles in categories having regard to their similarity or interchangeability,
or by considering the aggregate cost of the total stock in relation to its
aggregate net realizable value or, as the case may be, aggregate replacement
price. The aggregate method involves setting foreseeable losses against un-

realized profits on stock and may not be suitable for businesses which carry
stocks which are large in relation to turnover.

(36) Where the amount carried forward for stock is material in relation to
either the trading results or the financial position, the accounts should indi-
cate concisely the manner in which the amount has been computed. If this is
not practicable the accountsslould contain a note to the effect that a concise
statement of the bases and methods used s not practicable but that the
amount has been determined for the whole of the stock at the balance sheet
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date on bases and by methods of computation which are considered appro-
priate in the circumstancesof the business and have been used consistently.
The use of the term 'market value' should be discontinued.

(37) Goos purchased forward do not form part of the stock-in-trade or

Jvork in progress on the balance sheet date but where they are not covered

by forward sales provision should be made in the accounts for the excess, if

any, of the purchase price over the net realizable value (or over replacement
price, where lower than net realizable value, if stock is stated at the lowest
of cost, net realizable value and replaement price). Similarly, where goods
have been sold forward and are not covered by stocksand forwardpurchases,
provisionshould be made in the accountsfor the excess, if any, of the expected
cost over their net realizable value. Such provisions should not be deducted
from the amount at which stock is stated.

Sourc: The Accountant, I9.I I.I96o
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SURVEY OF TAX LEGISLATION

APERU DE LEGISLATION FISCALE

AUSTRIA Period fyom March Ist until April 3oth, I96I
Miscellane0uS

Verordnungdes Bundesministeriumsfr Finanzen vom I5. Mrz I96I zur

Durchfhrung des Befrderungssteuergesetzes 1953. BGBI. fr die Rep
sterreich, 22.3.1961, p. 45I.

BELGIUM Period from March Ist until April 3oth, I96t
Loi Unique

Arrt royal du 27.2.I96I d'excutiondes art. I 22 125, 127 I 30 et I32
de la loi du I4.2.1961 d'expansionconomique,de progrs social et de redres-
sement financier. Mon. Beige, I.3.I96I, p. 1414.
Arrt roal du 27.2.I961 fixant la date laquelle la loi d'expansioncono-

mique, de progrs social et de redressement financier entre en vigueur en ce

qui concerne les droits de succession et de mutation par dcs, la taxe com-

pensatoire des droits de succession et le droit d'enregistrementde donation.
Mon. Belge, I.3.I961, p. 1413.

FRAN Period from March Ist until April 30th, I96I
Taxes sur le chiffre d'affaires
Dcret n. 61-214 du 2 mars I96I relatif aux taux majors des taxes sur le
chiffre d'afaires. J.0, 3.3.I96I, p. 2289.

Rgie de tabac
Dcret no. 6I-388 du 17.4.1961 relatif au rgime fiscal spcial des tabacs

fabriqus et des allumettes. J.O., 2I.4.I96I, p. 3785

Gndralits
Dcret no. 6I-416 du 27.4.1961 portant incorporation dans le code gnral
des impts de divers textes modifiant et compltantcertaines dispositionsde
ce code. J. O., 29.4.I96I, p. 3973.

Douanes et accises
Dcret no. 6I-2I7 du 27.2.I96I relatif la dtermination de la valeur en

douane des marchandises importes. 4-3.I961. p. 2330.
Tarifs des droits de douane d'importation (tableaux annexes). J. O.,

3I.3.196I, p. I T.D.

GERMANY Period from March Ist until April 3oth, I96I
Customs and Excises

4. Verordnung vom I 4. Mrz 1961 zur nderung des deutschen Zolltarifs

1961 (Angleichungszoll fr Fondantmasse). BGB1. TI. II, 17.3.196t, p. 1 I 7.
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Gesetz vom 7.4.196I zu dem Abkommen vom 2. Mrz 1960 ber die Auf-

stellung eines Teils des Gemeinsamen Zolltarifs betreffend die Waren der
Liste G in Anhang I des Vertrags zur Grndung der Europischen Wirt-

schaftsgemeinschaft.BGB1. Tl. II, 15.4.1961, p. 3 I7.

Income Taxes

Verordnung vom 6.4.I961 zur nderung der Einkommensteuer-Durch-
fhrungsverordnung.BGB1. Tl. I, 12.4.1961, p. 373.

Bekanntmachungder Neufassung der Einkommensteuer-Durchfhrungs-
verordnung; vom 7. April I96I . BGB1. Tl. I, I2.4.196I, p. 379.

Conventions
Rundschreiben betr. Doppelbesteuerungsabkommenmit Luxemburg und

Norwegen; Durchfhrungder Vorschriftenber die Steuerermssigungbzw.

SteuerbefreiungfrDividendenundZinsensowiefrLizenzgebhren.Bundes-
steuerblatt, Tl. I, 15.3.1961, p. 72.

Gesetz vom 14. April I96I zu dem Abkommenvom 2I. Juli 1959 zwischen
der BundesrepublikDeutschland und der Franzsischen Republik zur Ver-

meidung der Doppelbesteuerungenund ber gegenseitigeAmts- und Rechts-
hilfe auf dem Gebiete der Steuern vom Einkommenund vom Vermgensowie
der Gewerbesteuernund der Grundsteuern. BGB1. Tl. II, 22.4.I961, p. 397.

GeSetz vom 15 .April I96I zu dem Abkommen vom 17- November I959
zwischen der BundesrepublikDeutschland und der Vereinigten Arabischen

Republik (gyptische Provinz) zur Vermeidung der Doppelbesteuerungund

zur Verhinderung der Steuerverkrzungbei den Steuern vom Einkommen.
BGB1. Tl. II, 22.4.1961, p. 420.

Miscellaneous

Verordnung vom I .Mrz I961 zur Vereinfachungder Steuererhebungbei
der Lotteriesteuer. BGB1. Tl. I, 4.3.I96I, p. I38.

4. D-Markbilanzergnzungsgesetzvom 7. April 1961. BGB1. Tl. I, I 3.4.196I,
p. 413

NETHERLANDS Period from March Ist until April 3otb, I96I
Customs and excises

Decree of April 7, I96I, containingalterationof the Decree transitorypro-
visions Tariffdecree I96o. Stbl. no. 93, I8.4.I96I, p. 217.

Decree of April 7, 1961, containing alteratin of the Decree adjustment
provisionsTariff of import duties. Stbl. n. 94, I8.4.I96I, p. 217.
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AUSTRALIA

Deductibilityot interest
An income tax amendmentrelating to interest payments of companieswas

passed by the Australian Parliament in December, I960. According to this
amendment, the deducton for interest paid by any companymay, during the
income year 1960-6I (or a correspondingaccounting period), not exceed the
amount deducted in the previous year.

However, a minimum of L Io.000.- remains deductible, even if it exceeds
the previous year's figure.

The limitationof deductionswill not apply to interestpaid or payable by a

company to a bank, a declared pastoral finance company or dealer in the.
short-term money market or to companies accepted as building societies.

A further feature is that the provisions do not place a limit upon the
amountof the deductionspermitted for interest paid by, i.a. a bank, a declar-
ed pastoral finance company, a declared dealer in the short-term mony
market, or a building society. The application of the above amendment is
limited to the ncome year I96O-6I, in anticipation of a more permanent
arrangement.

A second amendmentprovides the discontinuanceof deduction for interest
incurred by companieson convertiblenotes issued after November I5, I96o

This latter amendmentapplies to the income year x960-6I and subsequent
years. Source : The taxpayers' bulletin, 17. I 2. I960.

CANADA

Supplementary Budget Resolutions
On February 2, I96I, the Minister of Finance announced to the House of

Commons the following amendments to the Budget Resolutions which had
been presented on December 20, 196o.
(I) InvestmentConpanies. Budget Resolution 3 respecting the qualification

of investment companies for the 2I% rate of tax under s. 6g of the Act
has been made more stringent. The proportion of gross revenue which
such corporations are required to receive from Canadian sources, which
formerly was restricted to directed income, has been increased by Io per-
centage points over that previouslyannounced but now does not need to
be in the form of dividends. However, the holding by such corporationsof
non-equity securities is now to be limited so that not more than 25 % of
annual gross revenue may be in the form of interest receipts. For taxation
years commencing in I96I and I962 this maximum interest requirement
s set at 40 % and 30 % respectivelywhere more than 30 % of the corpora-
tion'sgross revenue in its taxation year commencing in I960 was in the
form of interest received.

(2) Withholding Tax on Interest on Government Guaranteed Bonds. Budget
Resolution 6 which is designed to increase the withholding tax rate from
5% to 15 % on provincially guaranteed bonds issued after December 20,
I960, has been re-worded with respect to bonds issued after that date for
which arrangements for issue had been made prior to December 20, x96o.
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(3) Withholding Tax on Interest on Loans Payable in a Foreign Currency.
Budget Resolution 7 providing for the imposition of withholding tax on

interest on all future loans made by non-residents in foreign currencies
has been amended. The exceptions provided in cases where there were

commitments for loans were made prior to December 20, 196o, but,
where the loans were made after that date, have been reworded and

expanded to include ordinary loans as well as bonds and debentures.

(4) Special Tax on Canadian Branches o/ Foreign Corporations. Resolution Io

exempts (inter alla) life insurance companies from the new special 15 per
cent tax on Canadian branchesof foreign corporations.This has now been
amended to exempt all insurance companies.

(5) University /ecs. Resolution I2 permits the deduction from taxable income
of tution fees paid by full time university students. This has now been
broadened to permit the deduction of fees of all full-time educational
courses of a post-secondaryschool level.

Source: McDonald'sCurrent Taxation, I5.2.I96I.

FRANCE

Taxe sur les prestations de services

Territorialit - Affaires faites en France - Applications.
L'imposition la T.P.S. est fonction du lieu o le service est utilis ou

exploit. Le lieu d'utilisation du service doit tre apprci en lui-mme dans
sa matrialit, quelle que soit la personne qui l'utilise. Conformment ce

principe, les solutions suivantes ontt retenues par l'Administration.

I.- Contrle de conformit.
La vrification faite en France de la conformit d'une marchandise aux

prescriptions du contrat conclu entre fournisseur et client constitue un ser-

vice imposablemme si cette marchandiseest destine tre exporteou si la
vrificationest faite la demande de l'acheteur tranger. Mais la vrification

qui est faite pour satisfaire aux prescription d'une rglementationtrangre
ou internationale ne constitue pas un service utilis en France.

2.- Marchs d'tudes.
Les tudes effectues la demanded'uneclient tranger, ou pour le compte

d'une entreprise franaise titulaired'un march d'tudepour l'tranger, sont

exonres condition qu'il soit justifi de l'utilisation de ces tudes hors de

France. Mais la simple fourniture en France, au titulaire du march, de per-
sonnel et d'assistance technique gnrale, consttue, en toute hypothse, un

service utilis en France.

3.- Publicit.
L'exonrationde la publicitdiffuse l'trangerne bnficiepas seulement
l'diteurde la publicationexporte, mais tous les intermdiairesqui - dans

le cadre de la dcisionministrielledu 2 janvier 1924 - ont concouru la rali-
sation de ladite publicit. Les intresss peuvent bnficier d'une rduction

d'impt proportionnellementau nombre d'exemplairesexports.
4.- Restaurants sous douane.

Pour permettreaux voyageursen transitd'y accder sans subir les forma-

lits douanires, certains restaurants, dans les arogares par exemple, sont

placs sous douane; mais, au regard des taxes sur le chiffre d'affaires, les

affaires ralises par ces tablissements n'en sont pas moins faites en France

et doivent tre mposes selon les conditions de droit commun.

5.- Transitaires oprant dans des bureaux de douane situs l'dtranger.
Il existe aux frontires des bureaux de contrle douanier ejuxtaposs,o
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sont installs les services douaniers franais et ceux du pays tranger limi-

trophe. En application des accords internationaux relatis l'tablissement
de ces bureaux, les oprations ralises par les commissionnaireset transi-
tares agissant auprs des services franais sont soumises aux taxes sur le
chiffre d'affaires dans les mmes conditions que si elles taient effectues sur

le territoire national.

6.- Vrifcationdes taxes de che,nins de fer.
Des entreprises spcialisesvrifient les dcomptes tablis par la S.N.C.F.

ou les compagnies de chemins de fer trangres et font rembourser leurs
clients les sommes indment payes. La territorialit du service ainsi rendu
est dterminepar le lieu o est tablie l'entreprisede transport laquelle la
rclamation est prsente. En consquence, les commissions affrentes aux

remboursements obtenus auprs de la S.N.C.F. doivent tre soumises la
T.P.S.; par contre, cette taxe n'est pas applicable aux commissions relatives
aux reversementsobtenus des compagnies trangres.

Source: Droit Fiscal, 7/I4.4.I96I.

NEW ZEALAND

Boards of Review .

In New Zealand, an Inland Revenue Department Amendment Bill was

brought before the House of Representativesin September I96o. Its aim is to
set up a Board or Boards of Review to hear objections to determinationsor

decisions of the Commissionerof Inland Revenue. The main pont about the
Bill is. that it does not itself provide any rights of objection to assessments,
decisions or determinations. Its function is merely to provide for the setting
up of a Board and to establish its practice and procedure.
The Bill necessarily affects other Inland Revenue Acts, viz.:

The Land and Income Tax Act I954 ;--

The Stamp Duties Act I954--

The Estate and Gift Duties Act x955-

The Amusement Tax Act x955--

These respective Acts will specify what matters are to be heard and deter-
mined by the Board of Review. Obviously, therefore, there will be quite
extensive amendments to these Acts in due course.

Source. The Accountants'Journal, New Zealand, October, I96o.

TAX AGREEMENTS

Pakistan - United Kingdom
Discussions were held from November I 8th to 28th, x960, between the

representativesof the Central Board of Revenue, Pakistan, and the Board of
Inland Revenue to negotiate a new agreement for the avoidance of double
taxation between the two countries. Agreement was reached at the official
level, and a draft embodying the terms of the new arrangementswas initialed
on November 28th, 196o. The draft agreement will now be submitted to the
two Governmentsfor approval.

Source: The A ccountantsJournal, January 196I.
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III
INDIA

COMMISSIONER OF INCOME-TAX, MADHYA PRADESH
AND BHOPAL

V.

BHOPAL TEXTILES LTD.

(IN THE SUPREME COURT OF INDIA)
S. K. DAS, M. HIDAYATULLHand J. C. SHAH, JJ.

October 17, I960

Indian Income-taxAct (XI of 1922), sec. 4(I)(a)---Income--Plaeeof receipt-Assessee
at Bhopal---Supplyof goods F.O.R. Bhopal to places in India-Railwayreceipt taken in
the name of buyers-Forwardedthrough bank to be delivered against payment-Income
where received.

The assessee, a hon-resident company in Bhopal, supplied goods to the
Governmentof India or its nominees at Agra, Allahabadand Delhi (all places in
British India) in pursuance of an agreement that the goods were to be sent f.o.r.
Bhopal and that the price was also to be paid there. The goods W8re atl despatched
by railway f.o.r. Bhopal, the railway freight and other charges to be borne by the
consignees. The railway receipt was taken out n the name of the consignee and
was forwardedto the Bhopalbranchof the ImperialBankof Indiawitha request
to the bank to deliver the rilway receipt and the bill to the consignee against pay-
ment o/ the bill amount and collection charges. The Bhopal branch sent the receipt
to the branch oj the bank at Agra, A ltahabad or Delhi, which collected the amounts
due and transmitted them to the Bhopal branch to the credit of the assessee. The
Appellate Tribunal held that the amounts so realised were received in British
Indiaand were, therefoye, liable to income-taxunder section 4(I)(a) of the Inco--
ne-tax Act. The High Court, on a refe'ence, came to the conclusion that the
property in the goods passed to th8 buyeys at Bhopat and that the amounts were
not received and could not, be deemed to have been received in British India. On
appeal:

Held, that as the assessee had handed over the receipts to the bank and asked the
bank not to deliver the railway receipts to the buyers 1*nless payment was received,
the document of title to the goods remained the property of the assessee until pay-
ment for it was received and it was handed over. The bank was the agent of the
seller, the assessee, and the place where the agent was paid was the place where
the assessee could be said to have received the amounts. The income must therefore
be deemed to have been received by the assessee at Agra, A llahabad or Delhi in
British India and the assessee was liable to tax in respect thereto under section
4(I)(a).

A railway receipt is a document of title to goods, and tor all uroses, repre-
sents the goods. When the railway receipt is handed over to the consignee on pay-
ment, the property in the goods is transferred.

COMMISSIONER OF INCOME-TAX v. P. M. RATHOD & Co. (I959) 37 I.T.R.
I45 applied.

BHOPAL TEXTILES LTD. v. COMMISSIONEROF INCOME-TAX (I956) 29 I.T.R.
171 reversed.

Civil Appeal No. 755 of 1957.
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Appeal by special leave from the judgment and order of the Nagpur High
Court dated March 23, I955, in Misc. Civil Case No. 240 of I953. The judg-
ment of the Nagpur Hgh Court is reported as BhopalTextiles Ltd. v. Commis-
sioner of Income-tax (I956) 29 I.T.R. I7I

K.N.RaagopalSastyi(R.H.DhebarandD.Guptawithhim) for the appellant.
Veda Vyasa (S. N. Andley, J. B. Dadachani, Rameshwar Nath and P. I..

Vohra with him) for the respondent.

JUDGMENT
The judgment of the court was delivered by

HIDAYATULLAH, J.-This appeal, with special leave, has been filed against
the judgment of the Nagpur High Court in a reference under section 66(i) of
the Indian Income-tax Act, I922, by which the High Court answered the

following question in the negative:
Whether the proportionateprofits on the goods of the value of Rs. 4,Io,

785 were received or were deemed to be received in British India, in the year
of account, by or on behalf of the assessee company within the mening of
section 4(I)(a) of the Indian Income-tax Act, 1922

The Commissioner of Income-tax, Madhya Pradesh and Bhopal, is the

appellant, and the Bhopal Textiles Ltd., Bhopal, is the respondent. For the

assessmentyear x944-45, the companywhich was non-residentwas treated as

resident and ordinarily resident under section 4(I)(c) of the Income-tax

Act. In the year o account, it had supplied ts manufactured articles either
to the Government of India or its nominees at Agra, Allahabad and Delhi.

Under the orders of the Government, the goods were sent direct to the per-
sons nominated, who made the payment against the goods. The goods were

all sent f.o.r. Bhopal, and the railway reight and other charges were to be
borne by the buyers to whom the railwayreceipts made out in the name of the

consignees were sent by the company through the Imperial Bank at Bhopal.
The Bhopal branch sent the railway receipts to branchesof the bank at Agra,
Allahabad, and Delhi, which collected the amounts due from the buyers, and
transmittedthem to the Imperial Bank, Bhopal, to the credit of the company.
On these facts, a total sum of Rs. 4,40,373 was held by the Department to

have been received in British India. Of that sum, an amount of Rs. 29,588
which represented the receipts for supplies direct to Governmentis no longer
in dspute. The balance represents the sum, which was the subject-matterof
the reference.

The usual appeals followed, and the contention of the company that the

money was not received in British India was not accepted by the Tribunal.
The Tribunal did not decide about the place of accrual. A reference was then
made by the Tribunal of the question quoted above. The High Court in deci-

ding the reference went into the question of passing of property under the
Indian Sale of Goods Act, 1930, and came to the conclusion that since the

property in the goods had,passed to the buyers, the Imperial Bank of India,
Bhopal, must be deemed to have received the railway receipts as agents of
the buyer. Continuing the reason, the learned judges observedi

So also the branches of the bank at Agra, Allahabad and Delhi acted as

the agents of the buyers when they collected the money from them and trans-

mitted it to the Bhopal branch. In this view, the profits cannot be said to be
received by the assessee company in British India. It received the moneyonly
when it reached the Bhopal branch as a credit to its own account and that
was not in British Inda at the material time.

The case was not decided by the Tribunal on the basis of accrual of the in-

come, profits or gains to the company. It was decided on the fact of actual

receipt, whether it was in British India or in Bhopal, which was then outside

) (I956) 29 I.T.R. XTt at I75-76.
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the taxable territories. We need not, therefore, concern ourselves with the

problemwhetherpropertyin the goodscould be said to have passed absolutely
to the buyers without any right of disposal being reserved by the company.
It is a matterof some doubtwhether the goodswere absolutelyat the disposal
of the buyers after the railwayreceipts were handed over to the bank. It is in
evidence-and has been adverted to by the Income-tax Officer-that the

company, when it handed over the railway receipt to the Imperial Bank at

Bhopal, did so along with a covering letter in which it asked the bank to
deliver the railway receipt and the bill to the buyers against payment of the
bill amountplus collection charges. In this view of the matter, though we do
not express any final opinion, we doubt whether the right of disposal was

parted with by the company.
A railway receipt is a documentof title to goods, and, for all purposes, re-

presents the goods. When the railwayreceipt is handed over to the consignee
on payment, the property in the goods is transferred. In this case, it is a

matter of considerable doubt whether the property in the goods can be said
to have passed to the buyers by the mere fact of the railway receipts beingn
the name of the consignees, as has been held by the High Court. Since we are

not deciding the question of accrual, we do not elaborate the point.
Comingnow to the question as to where the amountwas received, we have

no doubt that the view of the Tribunalwas correct. This incomewas received
at Ara, Allahabad or Delhi from the buyers by the ImperialBank acting as

the agent of the company. The company had handed over the railway re-

ceipts to the bank, and asked the bank not to hand over the railway receipts
to the buyers, unless payment was received. This was sufficient to make the
bank an agent of the company. The buyers could not have countermanded
the instructionsgiven by the company to the bank, which they would, indu-
bitably, have been able to do, if the bank was their agent. This was laid down
by this court in Commissionero/ Income-taxv. P. M. Rathodand Cot. Mr. Veda
Vyasacontends that the case is distinguishableon the ground that the railway
receipts there were to self, whereas here the railwayreceiptswere made out
jn the name of the consignee. Nothing turns upon this distinction.The docu-
ment of title to goods was still the property of the company till payment for
it was received and it was handed over. In this view of the matter, we are of

opinion that the. ,ling in question applies.
Mr. Veda Vyasa finally contended that the agreement between the parties

was that the goods were to be sent f.o.r. Bhopal, and that the price was also
to be paid there. He contended that the handing over of the railway receipts
to the bank at Bhopal was in furtherance of the agreement, that the money
was ultimately obtained by the bank and handed over at Bhopal also, and
that, thus, the money must be deemedto havebeen receivedthere. This, in our

opinion, does not truly represent the character of the transaction. No doubt,
under the agreement, payment was to be made at Bhopal; but the circum-
stances show that that was departed from, and the ordinary mercantile

practice of handing over the railway receipts to one's own bankers with a

request to hand over the receiptsagainstpaymentto the buyers was followed.
The bank, as we have shown above, was thus the agent of the sellers, as was

laid down in the ruling of this court, and the fact of payment to the agent
determines the place where the money can be said to be received by the com-

pany. That place was at Agra, Allahabad or Delhi. In this view, the income,
profits or gains must be deemed to have been received in the taxable territo-
res, and the answer to the question ought to have been in the affirmative.

We accordinglyallow the appeal, and answer the question in the affirma-
tive. The appellant will be entitled to his costs here and in the High Court.
Appeal allowed. Source: IncomeTax Reports, 16. I .I961.

) (I959) 37 I.T.R. I45.
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INDIA
(IN THE SUPREME-COURTOF INDIA)

COMMISSIONER OF INCOME-TAX, BOMBAY CITY

V.

S.K.F. BALL BEARING CO. LTD.
S. K. DAS, HIDAYATULLAH and J. C. SHAH, JJ.

August Io, I960
Indian Income-tax Act (XI of 1922), sec. 4(I)(a)-Non-resident-Agentin India

receiving goods on consignment for sale on behalfof non-resident-Remittanceby agent
to non-resident before and after sale proceeds are received-Income when received by
non-resident.

An Indiancompany was appointed the sole selling agent fof the goods manu-

[actured by two toreign companies, a Swedish company and a company in Pana-
ma which conducted the business ot the lormer during x94o-'947 as a war-time
arrangement. Under the agency agreement the good received by the Indian com-

pany continued to remain the property o[ the foreign companies till they were
sold. Permission was given to the Indian company to sell on credit on its own

responsibility, but the Indian company was under an obligation to pay the to-
reign companies the net sale value of the goods sold after deductionof commisszon
and expenses within 30 days, at the latest, [olloing the last day of the nonthin
which the sales wereeected,irrespectiveof whether the buyers hadpaidthe Indian
company. In a maiority of cases remittances of sale value after deducting
commission were made after sale of the goods to the buyers but befoye the sale
pYoceeds were recovered, in a lew cases reynittances weye nade even be/ore the
goods were soid. and in the remaining cases remittances were made after the sale
proceeds were realized from the buyers. The Income-tax Offirer appointed the
Indian company as the statutory agent o/ the [oyeign coynpanies under section 43
of the Income-tax Act and assessed them to ta* in respect of the price realized by
the sale of goods receivedon consignment.On a reference, the HighCourt held that
the foreign companies weye not liable to tax under section 4(I)(a) to the extent
that the Indian company made remittances to the [oreign companies be]ore the
sale proceeds were realized. On apeal:

Held, that as the goods were sold for and on behalf of the foreigncompaniesand
they remained their property until they were sold, the profit of the owners, viz.,
the [oreign companies, was imbedded in the price received /or the sale o/ the goods,
and not in the remittances made to them by the Indian company. The price of the
goods sold by the Indian company were in all cases received by it wthin the
taxable territories, and as the Indiat company was the agent foy sale and fof
receiving the price, the income ot the toreign companies embedded in the sale
proceeds of all sales nust be deemed to be received by the [oreign companies also
within the taxable teyritories. The pyice of the goods sold was received only when
the buyers paid it and not be]ove, atd the income of the ]oyeign companies was

received when the price was received by the Indian company. The fact that the
Indian company had under an independent obligation rendered itself liable to
pay even bejore the sale pyice was realized and made ye,;zittances accordingly did
.ot aect the liabilty of the foyeign companies to tax tnder sectio, 4(I)(a). The
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oveign companies were, therefore, tiable to tax in respect of sales o/ all goods
whose price had been received in the taxable territories irrespective o/ whether

any remittance as made by the Indian conpany in respect of the goods before
oy after the yice was reciued.

S.K.F. BALL BEARING Co. LTD. V. COMMISSIONER OF INCOME-TAX (I956)
29 I.T.R. 479 reversed in part.

Civil Appeal No. 9 of 1958.
Appeal by special leave from the judgment and order of the Bombay

High Court dated February 24, 1955, n Income-tax Reference No. 50/X of

1954 reported as S.K.F. Ball Bearing Co. Ltd. v. Commissionerot Income-tax

(1956) 29 I.T.R. 479.
K.N. RaiagopalSastri (D. Gupta with him) for the appellant.
R. J. Kolah, S. N. Andley, J. B. Dadachani, Rayneshar Nath and P. L.

Vohra for the respondent.
JUDGMENT

The judgment of the court was delivered by
SHAH, J.-Aktiebolaget Svenska Kullakerfabriken of Gothenburg is a

company incorporatedunder the laws of Sweden, and is engaged in the manu-

facture of ball bearing equipment. S.K.F. Ball Bearing Co. Ltd., which will
hereinafter be referred to as the S.K.F. is a company registered under the
Indian Companies Act, I9I 3. By an agreement dated January I, I939, the
S.K.F. was appointed by the Swedish company as its sole selling agent in
India. On account of the commencement of hostilities in the second world
war, a corporationknown as the PanropeCorporationwas incorporatedin the

Republic of Panama in I 940, to take over as a war-time arrangement the
assets and business of that Swedish company. With effect from July I, I947,
the Panrope Corporationconveyed the property and business to the Swedish

company. In the years 1947, I948, 1949 and I950 the S.K.F. sold in India as

the agent of the Swedish and Panamaniancompanies-whichwill hereinafter
be collectively referred to as the foreign corporations-thegoods manu-

factured by them. A small quantity of goods was bought by the S.K.F.
and sold by it in Inda, but no questionarises in this appeal about the liability
to pay income-tax in respect of sale of those goods and no reference is made
herein in respect of those sales. The Income-tax Offcer, Companies Circle
II(3), Bombay, exercising powers vested in him by section 43 of the Indian
Income-taxAct, 1922, having appointed the S.K.F. as the statutory agent of
the foreign corporations for the assessment year 1948-49, and of the Swedish
company for the assessment year 1949-50, I950-5I and 195I-52, the S.K.F.
submitted returns of income for these years in the taxable territoryon behalf
of the foreign corporations.

Clauses I3,22 and 23 of the agreementdated January I, 1939, between the
S.K.F. and the Swedish company which are material for the purpose of this
appeal are as follows:

Clause 13.' The agent shall render before the tenth day of each month a true
and detailed statementof the said products that have been sold by him or his
sub-agentsduring the preceding month. This statement is to be prepared in
accordance with the instructions that are to be given by S.K.F. and it shall
contain the names and addresses of the parties to whom the said products
have been supplied, together with a description of the products and the

prices at which they have been sold.
Clause 22. The agent shall sell the said productseither for cash or on credit.

Notwithstandingthe fact that permission is hereby granted by S.K.F. to the

agent tosellon credit, anycreditgivenby theagentto the buyerofthe said pro-
ducts shall be deemed to have been given by the agent for his own account
and on his own responsibility. If the buyer has not paid the agent the amount
that is owing by the date on which the agent is to render a statement and
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make payment to S.K.F. for such sales that have been made on credit, the
agent shall nevertheless be liable to effect payment to S.K.F. in accordance
with the terms and conditions that are defined in this agreement.

Clause 23: The agent shall pay to S.K.F. the net sales value of the said pro-
ducts that are sold each month, after deduction of the commission that has
been agreedupon (cf. 20) and the importexpenses that have been paid (cf. 2 I)
Paymentshall be made in Sweden thirty (30) days, at the latest, following the
last day of the month in which the sales have been effected.

The Income-tax Appellate Tribunal has found that for rendering accounts
of the net sales and also for making payments according to the terms of
clause 13 of the agreement, the S.K.F. maintained for the relevant periods a

current account in the names of the foreign corporations in respect of goods
receivedon consignment.When goods were sold by the S.K.F., the account
of the principal was credited with the price and the account of the buyers to
whom the goods were sold on credit was debited. In a majority of cases of
sales, remittancesof sale valueafter deductingcommissionwere made after
sale of the goods to the buyers but before the sale proceeds were recovered.
In a few cases, remittanceswere made even before the goods were sold, and in
the remaining, remittances were made after the sale proceeds were realized
from the buyers.

The Income-tax Officer assessed the foreign corporations under section
4(I)(a) of the Indian Income-taxAct for paymentof tax on the profits includ-
ed in the price realized by the S.K.F. by sale of goods received on consign-
ment without making any distinction between sales in respect of which the
remittanceswere made after recovery of sale proceeds and sales in respect of
which remittanceswere made before recovery of the sale proceeds. The order
passed by the Income-tax Officer was confrmed by the Appellate Assistant
Commissionerand also by the Income-taxAppellateTribunal. At the instan-
ce of the S.K.F., the following questions were referred to the High Court of
Judicatureat Bombayundersection66(I) of the Indian Income-taxAct, 1922 :

(I) Whether there was evidence on which the Tribunal could have held
that the Panrope Corporation and the non-resident company had a business
connection in the taxable terrtories in the years of account

(2) Whether the profits of the Panrope Corporationand the non-resident
company in respect of the consignment goods were received in the taxable
territories on their behalf

At the hearing of the referencebefore the High Court, counsel for the asses-
see having conceded that the S.K.F. was not a purchaser of the goods re-
ceived on consignment from the foreign corporations, but was their agentfor sale of the goods, an answer in the affirmative was recorded on the first
question. On the second question, the High Court opined that as the remit-
tances by the S.K.F. pursuant to the terms of clause 23 of the agreementbe-
fore the sale proceeds were realized from the buyers were eceived by the
foreign corporations outside the taxable territories, the same could not be
taken into account under section 4(x)(a) of the Indian Income-tax Act in
assessing the taxable income of the foreign corporations.The High Court ob-
served that the S.K.F. was liable to pay tax on behalf of the foreign corpora-tions under section 4(I)(a) only if the taxing authority established that the
foreign corporatons had received the sale proceeds within the taxable terri-
tories; that the sale proceeds were received by the foreign corporationswhen
the S.K.F. made remittancesunder clause 23 of the agreement, but somewhat
inconsistently the High Court observed that the remittances made by the
S.K.F. before the sale proceedswere realized, were remttancesnot of the sale
proceeds, but in discharge of its obligation under clause 23 of the agreement;and that the realizations by the S.K.F. from the buyers of the goods subse-
quent to the remittances were not of sale proceeds on behal of the foreign
corporations but were receipts on its own behalf and in its own right, and in
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recoupment of the amounts remitted to the foreign corporations. The High
Court accordingly answered the second question in the affirmative to the
extent that the remittanceswere made after the sale proceeds were received

by the assessee company.
We are unable to agree with the reasoning and the conclusionof the High

Court. The terms of the agreementmake it abundantlyclear that the goods
received on consignmentfrom the foreigncorporationswere received by the
S.K.F. as their selling agent and not as .purchaser. The goods, it is true, were

sold by the S.K.F. in its own name and not in the name of the foreign corpo-
rations, but the goods were still sold foi and on behalf of the foreign corpora-
tions and the sale proceeds received by the S.K.F. were received not on its
own behalf but for and on behalfof its principals. Clauses 9, I2, I3, I4, I7, I8
and 20 of the agreement clearly show that the goods received by the S.K.F.
continued to remain the property of the foreign corporations till they were

sold to the buyers. In the price received for sale of the goods, the profit of the
owner was in truth embedded and that profit was liable to be taxed under
section 4(I)(a) of the Indian Income-taxAct if it was received in the taxable
territories. It is not disputed that the sale proceeds realized by the S.K.F.
in the taxable territories as agent of the foreign corporations before remit-
tances under the terms of the agreement were liable to be taxed. Does the
circumstancethat the S.K.F. had in dischargeof an obligationundertakenby
it made remittancesunder the terms of the agreement before it realized the

price of the goods sold alter the nature of the realizations The remittances
made by the S.K.F. indisputablyreached the foreign corporations in respect
of all sales outside the taxable territories. But the S.K.F. was their agent for
sale of the goods, and for receiving the price in the taxable territory. The
relation between the S.K.F. and the foreign corporations was not altered
because before realizing the price from the buyers remittanceswere made to
the foreigncorporations.The price of goods sold by the S.K.F. whetherbefore
or after remittance was realized as the agent of the foreign corporations. If
remittance in respect of a sale was made before the price was realized, the
S.K.F. became entitled to adjust the account and to take credit for the a-

mount paid out of the realization. What the foreign corporations received
under remittances made before or after realization of the price was not the
sale proceeds in respect of sales, but amounts due by the S.K.F. under an

obligation expressly undertakenby it under clause 23 of the agreement. The

price of.goods sold by the S.K.F. were in all cases received by it within the
taxable territories; and the S.K.F. being the agent for sale, and for receiving
the price, the income embedded in the sale proceeds must be deemed to be
received by the foreign corporationsalso within the taxable territories. It is
the receipt of income which gives rise under section 4(I)(a) of the Indian
Income-taxAct to liability to pay tax; and the place where the price is receiv-
ed is determinativeof the questionwhether the income is receivedin the taxa-

ble territories.
The price for the goods sold was received only when the buyer paid it and

not before, and when the price was received by the S.K.F., the income was

received. The remittances by the S.K.F. to the foreign corporations before
the price was received did not include income, because income, in fact, was

never received till the price was realized. Again, we are unable to agree with
the contentionof counselfor the S.K.F. that therewas a contractof suretyship
between the foreigncorporationsand the S.K.F. and the receiptby the former
of the remittances amounted to receipt of the price of the goods. It is not

pretended that there was a tripartite contrat and the foreign corporations
sold the goods directly to the purchasers in India, the S.K.F. having guaran-
teed payment of the price by the buyers to whom the goods had been sold.

The price received by the S.K.F. being received within the taxable terri-
tories for and on behalf of the foreign corporations in respect of goods sold,
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we are unable to hold that the realization of the price in which is embedded
the profit is not liable to tax under section 4(I)(a) as income received, merely
because under an independentobligation the S.K.F. has rendereditself liable
to pay the amount equivalent to the price (less commission) even before the

price has been realized and has discharged that obligation.
In the view taken by us, the second question will be answered in the affr-

mative in respect of sale of all goods where the price has been received by the
S.K.F. in the taxable territories, and irrespectve of whether the remittance
has been made in respect of the goods sold before or after the price was re-

ceived.
The appeal is accordingly allowed to the extent indicated. The appellant

will be entitled to his costs in this court and also the costs of the reference in
the High Court.
Appeal allowed in part. Source: Income Tax Reports, 28.II.I960.
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BELGIQUE
COUR D'APPEL DE BRUXELLES, 18 FEVRIER 1960

EtablissementsHoranger et flls, Soc. an.,

c. Administrationdes finances.

Taxe professionnelle. -- Charges protessionnelles. -- Article 26, 4. des lois

coordonnes.-- lntrtspays par une socidt belge une socitd holding de droit

luxembourgeois.-- Conditions de dductibilit.-- Preuve charge du redevable.

Payements rpondant des oprations rdelles et sincres et ne dpassant pas--

les limites normales.

Par application de l'article 26, 4, des lois coordonnes, il incombe une

socit, qui prtend dduie titre de charges professionnelles les intrts d'un

eynpy,ntqu'elle a pays une socitholding de droit luxembourgeois,d'apporter
la preuve que les intdrts rpondent une opration relle et sincre et, d'autre

part, qu'ils ne dassentas les limites normales.

En la cause 17416:
Vu le recours, rgulirementdpos au greffe de la cour dans le dlai lgal le

I I aot I956 contre la dcision du directeur des contributions directes

Mons-Questdu 4 juillet I956, rejetant la rclamationintroduite le 15 octobre

1955 contre les cotisations la taxe professionnelle tablies sous les articles

5421o3 et 542 I24 des rles de l'exercice 1955, rappel de droits de 1954 et de

l'exercice 1 955;

En la cause I9357:
-Vu le recours, rgulirementdpos au greife de la cour dans le dlai lgal le

8 fvier 1958 contre la dcision du directeur des contribations directes

Mons-Ouest du 30 dcembre I957, rejetant la rclamation prsente le 28

novembre I956 contre la cotisation la taxe professionnelle tablie sous

l'article 65o18I du rle de l'exercice 1956;
Attendu que, par arrt de cette cour du 21 novembre I959, les deux causes

ci-dessus mentionnes ontt jointes comme connexes;

Attendu que les conclusions de la requrante mentionnent errnment

S.p.r.1. Etablissements Horanger, alors que les recours ontt introduits

par la Socit anonyme EtablissementsHoranger et fils;
Attendu que la socit requrante limite ses recours au seul grief relatif au

rejet, titre de charge dductible, des intrtspays par elle la socit ano-

nyme de droit luxembourgeois Spar;
Attendu que l'article Ier de la loi du 23 fvrier 1954, applicable partir de

l'exercice 1954 et formant le 4 de l'article 26 des lois coordonnes, dispose
que les sommes payes titre d'intrts d'obligations ou d'emprunts quel-
conques..,par un redevable une socitholding, qui est tablie l'tranger
et y est soumise un rgime fiscal exorbitant du droit commun, ne sont

admises comme charges professionnellesque lorsque le redevable justifie par
toutes voies de droit que les payements rpondent des oprations relles et

sincres et qu'ils ne dpassent pas les limites normales;
Attendu que sur pied de ces dispositions lgales, l'administrationa rejet

les intrtspays par la requrante la socit anonyme de droit luxembour-

geois Spar;
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Attendu que la requrante soutient que les intrts litigieux pays par elle

rpondent une opration relle et sincre;
Attendu qu'il incombe la requrante de prouver, d'une part, que les

intrts pays par elle rpondent une opration relle et sincre et, d'autre

part, qu'ils ne dpassent pas les limites normales;
Attendu qu'il n'est pas contest ni contestable que le taux d'intrt fix

6 p. c. ne dpasse pas les limites normales (p. 58, dossier I 7416) ; qu'en effet,
ce taux est infrieur au taux usuel pratiqu par les socits de crdit;

Attendu, d'autre part, qu'il rsulte des lments du dossier qu'une trs

grande partie de la dette de la requrante existait bien avant la constitution
de la socit holding Sparti en date du 30 juin I 950; qu'en effet, le sieur
C. Horanger tait crancier de la requrante de 3390566 francs au 30 juin
I947 et d'environ 3.764.000 francs un an plus tard;

Attendu que C. Horanger a cd Sparti , socit anonyme, en I950, une

crance incontestede 2.500.000 francs sur la requrante (p. 57) ; qu'en 1952,
la mmesocit anonyme Sparti ,a repris une crance incontested 893.I97
francs de la socit anonyme Camille Horanger, crance provenant de divi-
dendes distribus en 1 950 (dcision du 4 juillet I956, p. I52 ; dcision du 30
dcembre I957, P. 3, verso);

Attendu que l'inspecteur a constat qu'au 3 I dcembre 1 952 et au 3I d-
cembre 1953, les avances de la socit anonyme ,Sparti la requrante
dpassaient les 5 millions (p. 58) ;

Attendu que l'inspecteur a constat que les fonds avancs par ,Sparti ,

sont indispensables la bonne marche de l'entreprise (p. 58);
Attendu que les sommes avances la requrante sont compensespar des

lments productifs et les marchandises en stock figurant l'actif des bilans
de la requrante;

Attendu qu'il est tabli que la socit requrante a rapport la preuve qui,
lui incombe en vertu du 4 de l'article 26 des lois coordonnes; que, partant.
l'administration ne pouvait rejeter des charges professionnelles les intrts
litigieux pays par la requrante la socit anonyme Sparti;

Par ces motifs, la Cour, statuant contradictoirementpar un seul arrt sur

les causes jointes; entendu en audience publique le rapport fait par M. le
conseiller Verwilghen, faisant fonctions de prsident, et l'avis conforme de
M. l'avocat gnral Baron Vinotte; reoit les recours tels qu'ils sont limits;
les dclare fonds; annul les cotisations litigieuses dans la mesure o pour
les tablir les intrts pays la socit anonyme Sparti n'ont pas t
dduits des bases imposables; condamne l'Etat belge, Ministre des finances,

rembourser. la requrante toutes sommes indment payes du chef des
cotisations litigieuses dans la mesure de leur annulation avec les intrts
moratoires conformment l'article 74 des lois coordonnes; condamne
l'Etat belge aux dpens s'levant en totalit la somme de I 04 francs.

Du I 8 fvrier I96o. - Cour d'appel de Bruxelles. -- I 2e ch. B. -- Ps.
M. Vervilghen. -- Min. publ. Baron Vinotte, avocat gnral. -- Plaid.
Me Urbain, c. Me Levy-Morelle.

Source: Journal Pratique de Droit Fiscal et Financier, Septembre I960
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INDIA m LATEST CASE LAW REPORTS

(IN THE HIGH COURT OF JUDICATURE AT MADRAS)

A. S. SIVAN PILLAI Vs. C. I. T., MADRAS

R. C. No. 88 o I955. Decided on I2th Juy, I96o

8. Section 49A-DoubleTaxationAvoidanceAgreementwith Ceylon-Finalitycertif-
icate not produced.

Summary
The assessee who was assessed to income-tax both in India and in Ceylon

applied /or relie/ trom double taxation under section 49-A with reference to

Ceylon under section 49-A o/ the Incom-taxAct.t) The assessmentorder and the

receipt /or the payment of th assessed tax were roduced in evidene. The
Income-tax O/liter required the assessee to produce finality certifcates /rom
the Income-taxAuthorities in Ceylon to show that the assessments with re/erence
to the assessment years in queston had become ]inal. The reply o/ the Commis-
sioner ot Income-tax, Ceylon, was that t was not possible to issu8 such finality
certicates.The I.T.O. reiected the regief by way of vefund.The assessee fled an

appeal, relying on Rule 6. The A.A.C.dismissed the appeal. The Tribunal up-
held the oyder and directed that i/ at a subsequent date the /nality certifCate is

available, the ve/und shall be granted and till such time the I.T.O. will keep the

proceedingspending.The appeal was formaly dismissedby the Tribunal. When
the assessee sought a refcrenceulsl 66(I), the Departmenttook the stand that the

appeal to the Tribunal was iCompetent.
Their Lordships remanded the case to the Tribunal to decide, hear the appeal

afyesh and dispose it of according to law, as it was for them to decide whether the

requirements ol Rule 3 had been satisfied.
Full Text of the Judgment is given below:

Case referred to the High Court by the Income-tax Appellate Tribunal,
under Section 66(1) of the Indian Income-taxAct, I922 (Act XI of I922) in

R.A. Nos. 829 and 830 of x954-55, (I.T.A. Nos. 3I29 and 3I20 of I954-55-
Assessment years 1943-I944 and I945-46) on its fle for decision on the fol-

lowing questions of law, viz.,.-
I. Whether the order of the AppellateAssistantCommissoner, annexure

'D' aforesaid, can be said to be an order under section 31 appealable to the
Tribunal under Section 33

t) 49-A: (Agreement for granting relief in respect of double taxation or for avoidance

thereof.)
The Central Government may enter into an agreement (a) wth the Government of any

country outside India for the granting of relief in respect of income on which have been

paid both income-tax (including super-tax) under this Aet and income-tax in that

country, as the case may be, or (b) with the Government of any country outside India
for the avoidance of double taxation of income, profits and gains under this Act and

under the correspondinglaw in force in that country; and may, by notifcation.inthe Official

Gazette, make such provisions as may be necessary for implementing the agreement.-
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2) If the answer to the above question is in the affirmative, whether the
Income-tax Officer could be said to have had all the materials necessarv to
satisfyhimself that the assessee had suffered tax in Ceylon to the extentclim-
ed in the manner required of him under Rule 3 of the Income-tax (Double
Taxation Relief) (Ceylon) Rules, 1942

This reference coming on for hearing on Monday the i4th March 196o,
Wednesday the 6th July, 1960 and this day, upon persuing the order of Re-
ferenceof the Income-taxAppellateTribunaldated 25-8-1955 and the.records
n the case and other papers material to this case, upon hearing the argu-
ments of Mr. T. V. Viswanatha Iyer, Mr. T. V. Ramanathanand of Mr. T.V.
Balakrishnan,Advocates for the Applicant and of Mr. C. S. Rama Rao Sahib,
Special Counsel for Income-tax and of Mr. S. Ranganathan, Advocate on
behalf of the Respondent, the Court delivered the following:

RAJAGOPALAN J.-The assessee, who was assessed to Income-tax both in
India and in Ceylon, applied for relief from double taxation under the Rules
framed with reference to Ceylon under Section 49-A of the Income-tax Act.
The claim was with reference to the assessment years 1943-44 and i945-46.
The assessee claimed with reference to 1943-44 that he had been assessed to a
tax of Rs. 3,000/- in Ceylon for the same period, and that he had paid that
tax in two instalments of Rs. I,000/- and Rs. 2,000/-. The assessment order
and the receipts for the payment of the assessed tax were produced in evi-
dence. With reference to I945-46, the tax assessed in Ceylon was Rs. 1.785.2 I,
and the assessee produced a copy of the assessment order as well as the re-

ceipts for the payment as the assessed tax.
What Rule 3 requiredwas that the assessee should prove to the satisfaction

of the Income-tax Officer that the assessee had paid by deduction or other-
wise the Ceylon tax for the correspondingyear in Ceylon on the same part of
his income.

The assessee'sclaim that he had closed his business in Colombo towards the
close of 1947 was never challenged.

What the Income-taxOfficer requiredof the assessee was the productionof
nality certificates from the Income-taxauthorities in Ceylon to show that
the assessments with reference to the assessment years in question had be-
come final. The assessee pleaded inability to produce such certificates, be-
cause he had closed his business in Ceylon in 1947 Thereupon, the Income-tax
Officer himselfaddressed the Ceylon authorities for information whether the
assessmentshad become final. The reply of the Commissionerof Income tax,
Colombo, was that it was not yet possible to issue such finality certificates.

The Income-taxOfficer rejected the relief by way of refund claimed for bythe assessee. Rule 6 provided for an appeal. The assessee availed himself of
that right, but the appeal he fled was dismissed by the Assistant Commissio-
ner. Against the order of the Assistant Commissioner, the assessee preferred
an appeal to the Tribunal. The Tribunalobserved in paragraph 4 of its judg-
ment:-

We have a share of doubt in our minds as to whether the refusal of the
Income-taxOfficer to grant relief for non-compliancewith the requirementsof the Rule is justifiable at all. Nevertheless, as we have found above that
the document presently insisted upon by the Income-tax Officer is basic
and vital in nature, this question can make no difference to the case.
What the Tribunal apparently referred to was the finality certificates on

the production of which the Income-tax Officer insisted, and for failure to
produce which he rejected the claim of the assessee. In paragraph 5, the Tri-
bunal recorded:

In our opinion the Income-tax Officer is fully justified to refuse the relief
without the assessee satisfying him about the finality of the assessment in
Ceylon. If, however, at any subsequent date, the finality certificate s
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available, the refund shall be granted, and till such time, the Income-tax

Officer will keep the application pending.
The appeal itself was formally dismissed by the Tribunal.

When the assessee sought a reerence under Section 66(I) of the Act, the

Departmenttook objection that the appeal to the Tribunalitselfwas not com-

petent, though such an objection does not appear to have been taken when

the appeal was heard and disposed of by the Tribunal.
The Tribunal referred the following questions under Section 66(1) of the

Act:

I. Whether the order of the Appellate Assistant Commissioner, Annexure

'D' can be said to be an order under Section 3 I appealable to the Tribunal

under Secti9n 33
2. If the answer to the above question is in the affirmative, whether the

Income-tax Officer could be said to have had all the materials necessary to

satisfy himself that the assessee had suffered tax in Ceylon to the extent

claimed in the manner required of him under Rule 3 of the Income-tax

(Double Taxation Relief) (Ceylon) Rules, 1942
Section 49 A provides for relief from double taxation on the basis of agree-

ments entered into by the Government of India with the Governments of

other countries. As we have already pointed out, Rule 6 of the Rules framed

under,Section49-A of the Act with reference to Ceylon specifically provided
for an appeal against the order of the Income-taxOfficer refusing to grant the

relief claimed by an assessee. Section 49-A is not one of the sections enumerat-

ed in Section 30(2) of the Act, which confers on the assesseethe rightto appeal
to the Assistant Commissioner against the orders of the Income-tax Officer.

Section 48. of the Act is the general section dealing with the refunds, and an

order under section 48 is appealable under section 30(2) of the Act. While

section 30 of the Act provides for a right of appeal, section 3I of the Act con-

fers powers on the Assistant Commissioner to dispose of appeals referred to

him. That the appeal to the Assistant Commissionerwas competent was ne-

ver in issue. The contention of the Departmentwas that the disposal of that

appeal was not in exercise of the powers conferred on the Assistant Commis-
sioner by Section 31 of the Act, and that therefore section 33(I) could not

have been invoked by the assessee. Section 33(I) of the Act provides for an

appeal against an order of an AppellateAssistantCommissionerpassed under

section 31 of the Act. Therefore, the question for determination is, whether

the order in this case that was passed by the Assistant Commissioner could

be viewed as an order passed under section 31 of the Act.
In Wallace Brothers 6Co. v. Commissionerof Income-tax, (I954) 26 I.T.R.

24I at 245-6, ChaglaC.J. pointed out that, though section 30 did not enume-

rate section 49-A of the Act, the claim even with reference to section 49-A
being essentially one for refund, falling within the scope of section 48 of the

Act, the order of the Income-tax Officer refusing relief claimable under sec-

tion 49-A would be a case of refusal of refund falling within the scope of

section 48 of the Act and therefore appealableunder section 30(2) of the Act.

Of course, if an order of the Income-tax Officer is appealable under section

30(2) of the Act, that the order on appeal is one passed under section 31 of the

Act can admit of no doubt.
In BurmaOil Co., Ltd., v. Income-tax Appellate Tribunal, (1958) 33 I.T.R.

794, Sinha, J. of the Calcutta High Court referred Wallace Brothers 6 Co. v.

Commissioner oj Income-tax (1954) 26 I.T.R. 241 and he was apparently of

the same view, a claim for refund based on section 49-A would also fall within

the scope of section 48 of the Act. Alternatively,Sinha, J. held at pages 798-9:
... Section 3 1 speaks in a general way as to how appeals should be heard

before the Appellate Assistant Commissioner, and is not confined to

appeals in respect of matters mentioned in section 30 only. Consequently,
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an appeal under Rule 6, which has been framed in exerciseof powersunder
section 49-A of the Act, would be governed by section 3I, and such appeals
must be heard in the manner laid down in section 31 ...If that be so,
section 33 applies to such appeals and there would lie an appeal to the

Appellate Tribunal.
If we may say so with respect, we are in agreementwith the view taken by

Sinha. J., that independentof any reference to section 48 of the Act, a disposal
of an appeal preferred under Rule 6 is still a disposal of the appeal under
section 3 1 of the Act. Section 30 of the Act confers the right of appeal in
certain cases. Similarly, Rule 6 confers a right of appeal. Section 3 1 deals
with the powers of the Assistant Commissioner to dispose of appeals. It is an

appeal disposed of by the Assistant Commissioner, however the appeal came

before him, that matters in decidingwhether a further appeal to the Tribunal
lies. Since section 3 1 of the Act is the only provision for disposal of appeals of
which the Assistant Commissioner can take cognisance, the requirements of
section 33 were satisfied in this case and the appeal to the Tribunal was com-

petent.
We are also n agreement with the principle laid down by the learned

Judges o the Bombay High Court, that it would really be a case of refusal of
refund for which section 48 of the Act provides, and that the Income-tax
Officer's order should be viewed as an order under section 48 of the Act,
falling withn the scope of secton 30(2).

We answer the first question in the affirmativeand in favour of the assessee.

When this reference came on first before us, we pointed out to the learned
counsel for the assessee and the Department that nearly five years have

elapsed since the order of the Tribunal, and at least now an eftort should be
made to find out what preciselywas the position in Ceylon. After some corres-

pondence, information was placed before us to the details o which we need
not refer in view of the course we propose to take. The Tribunal was not

quite sure whether the refusal of the Income-tax Officer was justified but
none-the-less it confirmed the order, giving however, the assessee an oppor-
tunity of claiming relief after producing the certificate of fnality. It should
be remembered that the Rules themselves do not require the productionof a

certificate of finality from Ceylon. All that the rules required is that the In-
come-tax Officer must be satisfied that the assessee has been assessed to.tax
in Ceylon and that he has paid the assessed tax. The assessee explained his

difficulty in obtaining the finality certificates called for and those difficulties
were obviously real. The assessee left Ceylon in x947. The assessee could

certainly claim that, if he is unable to produce the finality certificates asked
for, he should not be barred from proving to the satisfaction of the Income-
tax Officer that the assessee had been taxed in the relevant years and that he
had paid the tax. It was really for the Tribunal to decide on the material

placed before it whether, in the crcumstancesof the case, despite the failure
of the assessee to produce the finality certificates, there was material on

which the Department could be satisfied that the assessee had been assessed
to tax in Ceylon and he had also paid the tax. The tribunal did not go into
the question, whether any mode of proof other than the productionof finality
certificates was possible in the circumstances of the case, to satisfy the
Income-tax Officer that the assessee had been taxed in Ceylon, and that he
had paid the tax.

With the material made available to the Department by the correspon-
dence to which we have adverted, the details of which we have not referred
to, the Tribunal should be in a better position to decide whether the assessee

satisfied the requirementsof Rule 6. In effect it should be remembered that
the order of the Tribunal kept the proceedingopen. Only they were left open
before the Income-tax Officer, with the further stipulation that the finality
certificate should be produced. The more appropriate procedure for the
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Tribunal to have adopted was to decide whether the requirementsof Rule 3
had been satisfied or not.

In form our answer to question2 will be that it is for the Tribunal to decide
on the material on record whether the requirements of Rule 3 have been
satisfied. That in effect means the Tribunal will have to hear the appeal
afresh and dispose it of according to law.

The assessee will be entitled to the costs of this reference. Counsel's fee
Rs. 250/- Source: Taxation, December I960.
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IV

REVIEWS - COMPTES RENDUS

ALGERIA

Fiduciaire Eurafricaine d'Expertise Comptable *FIDEuRAF*, 4, Boulevard
Saint-Sans, Alger, a publi les circulares suivantes:
No. 292 Les nouveaux textes fiscaux I96x pour l'Algrie
No. 295 Taxation rduite des B.I.C. consacrs aux investissements

Taxes sur le chiffre d'affaires
Dtaxation des biens d'quipement
Taux moyen global de la TAlC

Rforme de la publicit foncire dans les dpartementsalgriens
No. 296 Amnagementsfiscaux au Sahara

ARGENTINE
MARVL t: O'FARREL: PracticalOutlineof ArgentineLaw. Marval&O'Farrel,

Avenida R. Saenz Pena 788, Buenos Aires, I96o, I Io pp.
This paper has been prepared with the object of condensing useful infor-

mation and practical experience which may be of assistance to persons who
have the responsibilityo founding a business n Argentine. It should also be
of help to those who must review businesses already in existence to ensure
that the legal form is adequately adapted to present day conditions. This is
particularly important in view of the fact that Argentine legislation has_
undergone substancial changes in the last few years.

AUSTRALIA

Butterworth's complete Taxation of Income Service. Butterworth & Co
(Australia) Ltd., 6-80'Connell Street, Sydney.

In Bulletin XIV p. 350 a review was published of Gunn's Commonwealth
Income Tax Law and Practice. The Service volume not only contains sup-
plementarysheets for this handbook, but also AmendingActs, the monthly
issues of the periodical Current Taxation, the Australian and New Zealand
income tax reports and the Commonwealth taxation board o/ review decisions.

AUSTRIA
Dr. KARL FELLNER: Stempel- und Rechtsgebhren, Grunderwerbsteuer, Erb-

scha[t- und Schenkungsteuer. Ergnzung E zur 5. erweiterten Auage. Im
Selbstverlag, Rntgenstrasse4, Linz.
Die vorliegende Ergnzung E bringt vor allem eine durch die zahlreichen

Erkenntnisse des VerwGH. zur Grunderwerbsteuer notwendig gewordene
Neufassungdieser im 3. Teil des Kommentars behandelten Abgabe. Die von
vielen Seiten gewnschte inhaltliche Erweiterung der Kommentierung hat
eine Umfangvergrsserungum mehr als das doppelte zwangslufigzur Folge.
Bei dieser Gelegenheit wurde dieser 3. Teil auch etwas bersichtlicher ge-
staltet und dazu bergegangen, jeden Teil fr sich getrennt zu numerierenund
mit einem eigenen Index auszustatten. Im 2 Teft ber die Stempel- und
Rechtsgebhrenwurden in die vorliegendeErgnzung nur die eine nderung
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der bisherigen Rechtsauffassungherbeifhrenden oder sonst grundlegenden
Erkenntnisse im Hinblick darauf genommen, dass auch dieser Teil in Blde,
voraussichtlich mit der Ergnzung G jedenfalls aber erst nach Erscheinen

der nchsten Gebhrennovelle neugefasst werden muss. Auf die vllige
Abkehr der bisherigen Rechtsauffassung beim Scheidungsvergleich nach

33, TP. 20, gebracht auf den Austauschblttern II3 E/I bis I I 3 E/6 wrd

besonders verwesen.

Dr. ERNsT STRAcK: Das Umsatzsteuerrechtin Theorie und Praxis. 3. Auflage.
3. und 4. Nachtrag. WirtschaftsverlagDr. Anton Orac, Graben I7, Wien I.

Loseblatt-Ausgabe.
Eine Besprechungder 3. Auage dieses Loseblattwerkesber das Umsatz-

steuerrecht in sterreich wurde im Bulletin XIII, S. 295 verffentlicht. Die

Nachtrge 3 und 4 bringen jetzt einige Hinweismarken zum Aufkleben,
einige handschriftlich vorzunehmenden Berichtigungen und Bltter zum

Auswechseln.

BELGIUM
L. BRISMEE et G. WILMOTTE: Les Taxes sur les transmissions commerciales.

28i, Avenue de Roodebeek, Schaerbeek. 7roe nise our, I96I.
Le prsent ouvrage est principalementun dictionnaireD combin avec un

expos, sous forme de tableaux synoptiques, des divers rgimes fiscaux

auxquels sont soumises les marchandises l'occasion de leurs transmissions
titre onreux: transactions sur marchandises trangres, importations,

transactionsintrieures,exportations. Il. dbutepar un commentairesuccinct
des principes lmentaires,mettant l'accent sur ce qui est de nature rendre
la consultationdes *tableaux-rgimes aussi fructueuseque possible. Partout

le classement al-habtiqueat adopt pour faciliter les recherches.
La 7roe mise our at publie.

Recueil des Lois Fiscales sous la surveillance de F. AMERIJCKX, Professeur

ordinaire l'Universit de Gand. Edit par l'Union belge des Conseillers
fiscaux, Documentationjuridique et fiscale A. van der Leest, 353, Avenue

des Pagodes, Bruxelles II.
Les Complments I960 no. 7 et I96I no. I et 2 de ce livre sur le systme

fiscal belge un compte rendu duquel at publi dans le Bulletin, Vol. XII,
p. 32 ont paru.

Jurisprudence Fiscale et Sociale. Publi par Documentation juridique et ris-

cale A. van der Leest, 343, Avenue des Pagodes, Bruxelles II.

Les Suppldments I96I nos. 2 et 3 de cette documentation sur la jurispru-
dence fiscale belge ont paru.

La Gestion de la Trsorerie Publique. Travaux de l'Institut International de

Finances Publiques. Congrs de.Barcelone, Septembre x959. XVe session.
Etablissements Emile Bruylant, 67 Rue de la Rgence, Bruxelles, 1960,
306 pp.
Cette volume des Travaux de l'Institut Internationalde Finances Publi-

ques contient dans la premir partie les allocutions de Santiago Basanta

Silva, Prsidentde l'AssociationEspagnolede Droit Financier, du Professeur

Fritz Neumark, Prsident de l'Institut Internationalde Finances Publiques
et de Pedro Gual Villalbi, Ministre et Prsident du Conseil d'Economie
Nationale. La deuxime partie contient les quatre rapports gnraux: Le

trsor et le budget, par Alain Barrre; Le trsor et le financementde l'Eco-

nomie publique, par Jos Luis SuredaCarrin; Le trsor et la banque centra-
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le, par le professeurC. Lowell Harriss; Le trsord'tatdans les pays socialistes

par M. Tucek. La troisime partie contient les discussions.

JosEPH GUISSART et JULES CLOSON: Les Codes Larcier en cinq tomes. Tome
IV: Droit Fiscal. CornpldmentI960. FerdinandLarcier, 39 rue des Minimes,
Bruxelles I, 82 pp.
Dans le prsentComplment se trouvent groupes, dans un ordre semblable
celui qui at adopt dans le tome (compte rendu dans le Bulletin XIII,

P. 349) toutes les dispositions lgislativesdestines la mise jour de l'dition

I959 d'aprs les textes publis au oMoniteur jusqu'au ler janvier x96I.
Toutes les modifications intervenues depuis l'dition I959 sont fusionnes
avec les prcdentes, de sorte que le lecteur ne doit jamais consulter qu'un
seul Complment, le dernier. Pour faciliter les recherches, les tables alpha-
btique et chronologique, galement fusionnes avec les prcdentes, sont

reproduites la fin du Complment.

LeGuide FiscalPermanent.Publisous la directionde GASTON van den AvyLE
EditionsVioburo,7,Cantersteen,Bruxelles I. Avec mises jour mensuelles.

Dans oLe Guide Fiscal Permanent sont traits les diffrentsimptset taxes
levs par l'Etat belge. Pour faciliter 1* consultation de l'ouvrage des teintes
de papier diffrentesontt employes: blanc, commentaires,exposgnral,
dcisions administrativeset judiciaires courantes; vert, les lois coordonnes
relatives aux impts sur les revenus, le Code et le Rglementgnral sur les
taxes assimiles au timbre, le Code des droits d'enregistrement,de greife et

d'hypothque, le Code des droits de successions; jaune, les tables des taux et

tarifs modifis priodiquement; rose, tables alphabtiques des matires,
barme des retenues fiscales la source; bleu, plans analytiques et synthti-
ques. Afin de conserver l'ouvrage tout son caractred'actualit il est publi
des mises jour priodiques.Ces mses jour sont en principe mensuelles. Les

supplments no. 22I-223. ont paru.

CANADA
The CANADIAN TAX FOUNDATION, I54 University Avenue, Toronto I, has

issued the following publications:
Report of Proceedingsof the Thirteenth AnnualTax ConferenCe, I959, con

taining papers and panel discussions on the following subjects a.o. Personal

Corporations; Gift Tax; Ontario and Quebec Succession Duties; Corporate
Reorganizationsand Distributions;Foreign BusinessCorporations;Valuation
of Closely Held Businesses.

Report of Proceedings of the Fourteenth AnnualTax Conf6reCe, I96o, con-

taining papers and panel discussionson the followingsubjects a.o. Associated

Companies; Taxes and Automation; Ontario Succession Duties; Federal
Sales Tax; Retail Sales Taxes; Tax Issues in Portable Pensions.

W. IVAN LINTON: A reviewo/the EstateTax Act. CanadianTax Papers, No. I4,
I959, 34 PP.
This is an address by the Administratorof Succession Duties and Estate

Tax on the new legislation.

ERIc J. HANsoN: Fiscal needs of the Canadian provinces. Canadian Tax

Papers, No. 23. I96I, 337 PP Price $ 3.oo.
This study provides approximatemeasurementsof the relative fiscal capa-

cities of the Canadianprovinces.There are four parts: The principleof equali-
zation; The measurement of need and expenditure; The measurement of

I5I



Reviews IV Comptes Rendus

revenue; The measurementof fiscal needs. In a number of. appendices statis-

tical data are given.

EUROPE

Europese EconomischeGemeenschap, EuropeseGemeenschapvoor Atooeneygie
en EuropeseGemeenschapvoor Kolenen Staal. Alleveringco. AE. E. Kluwer,
Deventer.
A review of this loose-leaf service on the European Common Market was

published in Bulletin XII, p. 269. Recently the Release no. Io has been pu-
blished.

De Euromarkt in de praktjk. (The European market in practice). EDITED BY

Drs. TH. HIJzEN a.o.N. Samsom N.V., Alphen aan den Rijn. Supplements
37-38.
A review of this loose-leafbook on the European market was published in

Bulletin XII, p. 27I. The Supplements 37 and 38 have appeared.

L'impt sur l'nsrgie dans le cadre du MarchCommun. ConfdrationFiscale

Europenne, 48, Rue Cardinet, Paris (XVIIe), I96I, 45 PP.

Au momento se poursuivent, en France, des tudes en vue d'examiner la

possibilit de remplacer les diffrents impts perus sur la base de dclara-

tions souscrites par les contribuables par un Impt unique sur l'Energie, il

est apparu opportun au Conseild'Administrationde la ConfdrationFiscale

Europenne de faire tudier ce problme dans le cadre du March Commun.

Cette brochure contient les Rapports suivants:

J. Cauwenbergh: Quelques considrations au sujet de l'impt unique sur

l'nergie, par rapport la situation fiscale en Belgique; Robert Terrillon:

I'impt sur l'nergiereprsenterait-illa solution pour une harmonisationdes

fiscalits des pays du marchcommun;Dott.Avv. SalvatoreLecce; L'imposta
sull'energiagiudicatadal puntodi vista Italiano; S. C. H. Nederburgh: Rap-
port concernant l'imposition de l'nergie en remplacement d'un certain

nombre d'impts existants.

Taxation systems applicable to investments in the Overseas cottries associated

witk member countries ol O.E.E.C. as at 3Ist-December I959. Volume I:

Congo and Ruanda Urundi, Somaliland, Portuguese provinces, Surinam,

British Territories.
Organisation for European Economic Co-operation, 2 rue Andr-Pascal,

Paris, g8 pp.
This booklet contains a number of memoranda on the taxation system

applicable to investmentin various OverseasCountriesand Territorieswhich

were associated on 3Ist December, I959, with the six European member

countriesof the O.E.E.C.; Belgium, Italy, France, the Netherlands, Portugal
and the United Kingdom. Each memoranda is divided into two parts: the

first part gives a general outline of the broad pattern of the taxation system
applied, the means used to avoid double taxation, internal and external, and

the measures taken to stimulate investment. The second part is divided into

three chapters. The first deals with taxes and other fiscal imposts relating to

the establishmentand installationof undertakings,the second with taxes and

other fiscal imposts relating to the activity and profits of undertakings and

the third with taxes and other fscal imposts levied on the income of entre-

preneurs and investors. This second part is therefore designed to show the

special taxation systems applicable at each stage of the execution of an in-

vestment project.
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W. GARClN et F. HEPP: Recueils pratiques du dyoit des affaires dans les pays
du Marchd Commun. Tone V. Rdgimes fiscaux. Suppldment no. 2. Editions

Jupiter, 23 rue de Mont-Thabor, Paris (Ier).
Un compte rendu du prsent ouvrage at publi dans le Bulletin Tome

XIV, p. 230. Le supplment no. 2 contient les textes suivants:
France, Etude analytique, Taxes et impts dus par l'entrepriseelle-mme en

cours d'exploitation, par Jean H. Rothstein; Luxembourg, Rgime gnral,
Expos juridique; Section internationale, Textes lgislatifs, Convention entre -

la Rpublique Fdrale d'Allemagne et la Rpublique Franaise en vue

d'viter les doubles impositions.

FRAN
L'ASSOCIATION NATIONALE DES SOCIETES PAR ACTIONS, I5, Place Males-

herbes, Paris XVIIe, a publi les brochures suivantes:
No. I 33 La revision des bilans, 1961, 215 pp.

L'objetde la prsentebrochureest deprsenterdans un cadreunique, d'une

part, les nouvelles dispositions rsultant de la loi du 28 dcembre 1959,
d'autre part, dans la mesure o elles sont encore valables, les mesures inter-
venues sous le rgime antrieur. Rapport du Conseil d'Administration
l'AssembldeGndrale du 27 Avril I960.

GERMANY
Internationale A bkommen zur Vermeidung det Doppelbeste4erung. Heraus-

gegeben vom Bundesministerder Finanzen, Bonn. Carl Heymanns Verlag,
Kln.
Diese Loseblattausgabeenthlt die Texte der Doppelbesteuerungsabkom-

men die von der BundesrepublikDeutschland abgeschlossenwerden.

Dr. WILLY MOSER: Steuerwegweiser,Jahresband I96o[I zugleich Nchtrag
zum Steuerwegweiser1959/60. Verlag Dr. Otto Schmidt, Ulmenallee96-98,
Kln-Marienburg,196I, 1o8 S.
Die allseitig ermutigenden Zustimmungen der Fachkritiker und de

Neuerungenaus dem Steuernderungsgesetzvom 30. Juli x960, ferner die in

1960 ergangene Rechtsprechung und die fachlich wertvolle Literatur ver-

anlassten den Verfasser, dem in 1959 erschienenen ,,Steuerwegweisereinen

Jahresband I960/6I folgen zu lassen, um den Hauptzweck des Handbuches
weiter gewhrleisten zu knnen: aktuelle steuerliche Sicherheit bei der Er-

stellung der Jahresabschlsseund der Steuererklrungenfr 190. Das vor-

liegende Bndchensetzt den Besitz des Hauptwerkes,,Steuerwegweiser (be-
sprochen im Bulletin XIV S. 165) voraus. Es ist aber darauf geachtet, dass
der Gebrauchder beiden Bcher nebeneinandernicht mhsam ist. Der ,Jah-
resband 1960/6I ist ganz auf den Steuerwegweiserabgestimmt. Worber
sich der Jahresband 196o/61 nicht eigens ussert, gilt der Text im Steuer-
wegweiser unverndert auch fr 196o weiter. Besonders wertvoll ist, dass
der gesamte Abschnitt .I des Steuerwegweisers 1959/60, der ja die ent-

scheidenden Stichworte fr Steuervorteile behandelt, in dem vorliegenden
Jahresband 1 96o/61

' ' vollstndig unter Einarbeitungdes Steuernderungs-
gesetzes 1960 neu abgedruckt ist, so dass bezglich des Abschnittes I kein

Zurckgehen auf den Steuerwegweiser I959/60 erforderlich ist.

Dr. Jur. ERNST FoRsTHoFF: Die Verfassungswidrigkeit der Zweigstellen-
steuer. Unternehmungund Steuer, Schriftenreihe zur betrieblichenSteuer-

lehre, Dritte Folge, Heft 4. Carl Heymans Verlag, Kln, 196o, 32 S.

Dieses Rechtsgutachen behandelt eine Frage von hoher praktischer Be-
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deutung. Seit Jahren sind bei den verschiedensten Stellen (Finanzmtern,
Gemeindesteuermtern, Finanzgerichten und Verwaltungsgerichten aller
Instanzen und auch schon beim Bundesverfassungsgericht)Rechtsstreitig-
keiten ber die sog. Zweigstellensteueranhngig. Die krzlichverffentlichte
Denkschriftder kommunalenSpitzenverbndeDer Angriffauf die Gewerbe-
steuer nimmt freilich gegenber der Begnstigung des gewerbesteuer-
pichtigen Mittelstands einen wesentlich anderen Standpunkt ein..Das
schon vor der Denkschriftder kommunalenSpitzenverbndeund den mit ihr
zusammenhngenden Errterungen verfasste Rechtsgutachten von Prof.
Forsthoffschliessteine offenkundige Lcke. Um dem Leser einen berblick
ber den Stand der Auseinandersetzungzu ermglichen, gibt die Schriftlei-
tung der Verffentlichungein Verzeichnis des Schrifttums und der Rechts-
sprechung zur Zweigstellensteuerfragebei, soweit sie nicht schon in dem
Rechtsgutachtenselbst aufgefhrt sind.

DaS INSTITUT FINANZENUND STEUERN, Markt I4, Bonn am Rhein, hat die
folgenden Publikationenverffentlicht:
Heft 47, Band 2 Dr. J. EssER: Funktionenund Auswirkungender verschie-
denen Abschreibungsmethodenim Blickpunkt der praktischen Betriebswirt-
schalt. Ergnzungsband, I96I, 43 PP.
In dieser Engnzungwird die Entwicklungder degressiven Abschreibung

seit deren steuerlicher Zulassung im Jahre 1952 dargestelltund an Hand der
in der Zwischenzeit gewonnenen Erfahrungen kritisch gewrdigt. Der Ver-
fasser zeigt, dass die Abschreibungssumme nach ihrer vorbergehenden
Erhhung bei Einfhrung der degressiven Abschreibung inzwischen wieder
den der linearen Methode entsprechendenStand erreicht hat. Es wird weiter
dargelegt, dass durch die beiden nderungsgesetzevon 1958 und 196o die
bisherige Systematik bei der Ausgestaltungder degressiven Abschreibungs-
methode verlassen wurde und die dem Unternehmerfr eine betriebsindivi-
duelle Anwendung zur Verfgung stehenden Mglichkeiten eine wesentliche
Einschrnkungerfahren.

In der Serie Grne Briefe:
Nr. 36 Bundesfreundliche Finanzpolitik, 1961, 4 PP.

Dr. GNTHER N. HOHENSEE: Die Besteuerung internatinal verllochtener
Geseltschalten. Heft 7 der Schriftenreihe: Rechtsfragen der Handelsgesell-
schaften. Verlag Dr. Otto Schmidt, Ulmenallee 96-98, Kln-Marienburg,
I96I, g6 S.
Diese Schrift behandelt ein zentrales Thema des internationalen Steuer-

rechts. Die internationale Freizgigkeit des Kapitals, die Bestrebungen, die
europische Wirtschaft zu integrieren, die Entwicklungshilfefr unterent-
wickelte Gebiete, die Tendenz, im fremden Staat nicht durch eine Filiale,
sondern durch eine selbstndige Gesellschaft ttig zu werden, die Investi-
tionen der US-Wirtschaftin der Bundesrepublik,die hohen Steuerstzeund
die komplizierten Steuerrechtssystemesind die wesentlichen Momente, die
dem internationalen Steuerrecht fr verbundene Unternehmen eine frher
nicht gekannte Bedeutung geben. Die Arbeit behandelt in erster Linie das
geltende autonome aussensteuerrecht und die Doppelbesteuerungsabkom-
men der Bundesrepulbik. Die Probleme der Einkommen-, Vermgen-, Ge-
werbe- und Umsatzsteuer werden sowohl fr die inlndischen Unterneh-
mungen mit Interessen im Ausland wie auch fr die auslndischenUnterneh-
mungen mit Interessen im Inland errtert. Jedoch werden nicht nur die
steuerlichen Folgen der internationalen Verflechtung der Personen- und
Kapitalgesellschaften, sondern als Basis auch die Grundzge der Betrieb-
stttenbesteuerung aufgezeigt. Wie sich schon aus der Zahl von fast 300
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Fussnotenergibt, sind Rechtsprechungund Schrifttumeingehendverarbeitet.Der Verfasser, der als Wirtschaftsprfer und Rechtsanwalt selbst in derPraxis steht und zu einem der Nationalberichterstatterdes IFA-Kongressesx96I ernannt worden ist, kommt zu praktischen Lsungen, die fr die inter-national verflochtenen Gesellschaften, ihre Berater und die Finanzverwal-tungen von erheblichem Interesse sind.

DIETRICH WITZEL Steuevergnstigungen[Y deutsche Investoren in Indien.Schriften der Bundesstelle fr Aussenhandelsinformation,Band 5, ErichSchmidt Verlag, Herfurder Strasse Io, Bielefeld, I96I, 79 S. DM 9,60.
Bei der Prfung der Frage, ob es zweckmssigund gewinnbringend ist, ineinem bestimmten Land zu investieren oder zu produzieren, ist die zu er-wartende Steuerbelastung ein entscheidender Faktor. Sie festzustellen, istleider in Indien nicht ohne weiteres mglich. In Anbetracht der Tatsache,dass dieses Land in zunehmendemMasse das Interesse deutscher Investorenauf sich zieht, ist es zu begrssen, dass die Bundesstelle fr Aussenhandels-information in der von Prof. Dr. Karlrobert Ringel herausgegebenenReiheAussenhandel und Weltwirtschaft mit dem soeben erschienenen Band 5allen Interessenten schon fr ihre Planungen -- gewissermassen als Leit-faden -- das notwendige informierende Material in die Hand gibt, das sie indie Lage versetzt, sich mit den besonderen steuerlichen Problemen bei In-vestitionen in Indien zu befassen. Dabei verfolgt die Verffentlichungeinenzweifachen Zweck. Sie will einmal dem deutschen Investor in Deutschlandeinen gross angelegtenberblickber die zu erwartendeSteuerbelastungunddie sich bietenden Mglichkeiten der Steuereinsparunggeben. Zum anderenwill sie auf alle die Punkte hinweisen, die eingehend geprft werden mssen,wenn die berlegungen, in Indien zu investieren oder zu produzieren, sichverdichten. Der Anhang enthlt das Abkommen zwischen der Regierung derBundesrepublikDeutschland und der Regierungvon Indien zur Vermeidungder Doppelbesteuerungdes Einkommensvom x8. Mrz I959 in deutscherundenglischer Fassung synoptisch gegenbergestellt. Die Verffentlichung kannallen Interessentenbesonders empfohlen werden.

Doppelbesteuerungund Internationale Vertragsgestaltung.Referate der steuer-rechtlichen Arbeitswoche I960, Mnster/Westf. Schriftenreihe Steuer undRecht, herausgegebenvom Institutfr Steuerrechtder Rechtsanwaltschafte.V., Band 8. Industria Verlagsbuchhandlung,Herne/Westf., I96I, 64 S.Preis DM 7,-
Die in dieser SchriftverffentlichtenReferate des viertenTages der steuer-rechtlichen Arbeitswoche der Arbeitsgemeinschaft der Fachanwlte frSteuerrechte.V., Mnster i.W. Ig60, behandeln wichtige Themen des inter-nationalen Steuerrechts. Die gewhlte Form ist kurz, bersichtlichunddurchpraktische Hinweise aufgelockert.
Die Broschregibt neben einem guten berblick jedem Beratereine gedie-gene Grundlagefr die Lsung eigener Flle mit internationalemEinschlag.Referat I: Praktische Hinweise /r die Bearbeitung internationalerSteuer/llevon Rechtsanwaltund Fachanwalt fr Steuerrecht Dr. A. Heining, Kln ;Referat 2: Die A uswirkungender Doppelbesteuerungsabkommen,n der Praxis,von MinisterialratHorst Vogel, Bonn; Referat 3: PraktischeHinweise lr dieZusammenarbeit mit Firmen und Anwaltsgemeinscha/ten in den USA vonRechtsanwalt Dipl.-Kfm. Dr. jur. J. Strobl, Fachanwalt fr Steuerrecht,Mnchen.

Die VERLAGSBUCHHANDLUNG DES INSTITUTS DER WIRTSCHAFTSPRFER,Cecilienallee36,Dsseldorfhat die folgendenPublikationenin der Schriften-reihe des Instituts fr Steuerrecht der Universitt zu Kln verffentlicht
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Band I 7 KTE AMBRosIus : Probleme der Besteuerung gewerblicher Verusse-
rungsgewinne, I96I, 78 S.
Die Verfasserin legt hier eine sorgfltigeund ins einzelne gehende Darstel-

lung der steuerrechtlichenProbleme gewerblicherVerusserungsgewinnebei
Klein- und Mittelbetrieben vor. Sie entwickelt selbstndige Vorschlge fr
eine Verbesserungder bestehendensteuerlichenBegnstigungder Verusser-
ungsgewinne, die seit 1925 nicht gendert worden ist.

Band I8 Dr. HERIBERT SCHMITZ-SINN:Die einkommensteuerlicheBehandlung
der.freien Erfinder, I961, 92 S.
Der Verfasser untersuchteingehend den vom Gesetzgebermit der Verord-

nung ber die steuerlicheBegnstigungder freien Erfinder verfolgten Zweck
sowie die Auslegungdes Gesetzeswortlautsin wichtigen Zweifelsfragen.
Band I9 Dr. WILFRIEp PODLINSKI: Die Mitgliederbeitrge im Krperschaft-

steuerrecht, Ig6I, IOO S.
Das Kerngebietder oft auftauchendenStreitfragen ist die Abgrenzungder

Mitgliederbeitrgevon den Sonderleistungsentgelten.Diesem Gebiet widmet
daher der Autor mit Recht den Hauptteilseiner Untersuchung.Sie prft die
reiche Rechtsprechungund die sich daraus ergebenden Folgerungen grnd-
lich und umsichtig.
Band 20 Dr. HILMAR NOACK: Wirtschaftsgut oder wertsteigernder Faktor im

steuerlichen Bewertungsrecht, I96I, 94 S.
Der Verfasserhat sich zum Ziel gesetzt, sichere Merkmalefr die Abgren-

zung der Wirtschaftsgtervon den wertsteigerndenFaktoren zu gewinnen.
In kritischer Wrdigung der umfangreichen Literatur und Rechtsprechung
hat er die wesentlichen Merkmale eines Wirstschaftsguts herausgearbeitet
und in straffen Ausfhrungenberzeugend dargestellt.

HONDURAS
Elsistematributarioen Honduras.Ministeriode Economiay Hacienda, Mana-

gua, X959, I76 PP.
This study on the tax system of Honduras consists of two parts: part A

describes the structureof the tax system and its historical evolution; in part
Bthe importanceof the importdutiesin the economyof Hondurasis stressed.

IrALY
Tavole Sinottiche dei sistemi tributari dei sei paesi della C.E.E. Associazione

fra le Societ Italianeper Azioni, Via Cesare Battisti, I2 I pp., Roma, I958,
IO3 PP.
This is the Italianversionof the SynoptischeDarstellungder Steuersyste-

me in den Mitgliedstaaten der Europischen Wirtschaftsgemeinschaft
reviewed in Bulletin Vol. XII, p. 360. It consists of a survey of the taxes in
force in the six countries of the European Economic Community.

Monopoliscali. Sali e tabacchi, appar.ecchi di accensione,tombolee lotterie,
cancorso ed operazioniapremio. CollezioneLegale Pirola, N. xx32. L. di G.
Pirola, Via Cavallotti I6, Milano, I96o, I44 PP.
This book contains the Acts concerning the monopolies on salt, tobacco,

and lottery.
gTEOWJMLNI'

Jubilnbundel vaoe de Vereniging van Belastingconsulenten. x936-I96x.
E. E. Kluwer, Deventer, I96I, I04 pp.
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Diese Festschrift anlsslich des 25-jhrigen Jubileums der Vereniging
van Belastingconsulentenenthltdie folgenden Beitrge: H. Bouma, Einige
Aspekten des niederlndischen Allgemeinen Steuergesetzes; Y. A. Heijnis,
Der steuerrechtlicheBegri ordentliche Buchfhrung, L. B. H. B. Lieve,
Actio Pauliana und unrechtmssigesHandeln; G. H. Nomes, Einige Bemer-
kungen ber Rechtsprechung in Steuersachen; Prof. Dr. J. van der Poel,
Aspekte unserer Steuerrechtsprechung;K. Sneep, Zivilrechtlicheund steuer-
rechtliche Bemerkungen ber bernahmegelder, betreffs Anteile einer
Familienaktiengesellschaft; J. Spaanstra, Der Begriff wirtschaftliches
Eigentum in der Steuerrechtsprechung;W. E. Tillema, Die landwirtschaft-
liche Befreiung; B. J. Udink, Der Beruf eines Steuerberatersals freier Beruf
neben anderen freien Berufen; F. Vries, Die wesentliche Beteiligung in Ver-
gangenheit, Gegenwart und Zukunft.

Prof. Dr. M. J. H. SMEETS and J. H. MEIHuIzENa.o.: Beknopte Belastinggids
(Concise tax guide), Ioth edition, I2th supplement. L. J. Veen's Uit-
geversmaatschappij,Amsterdam, z96I. Price . 3, i5.
This supplement to this looseleaf handbook about the Dutch tax system

contains a number of alterations and additions. A review of the main work
has been published in Bulletin, Volume XI, number I, page 39/40.

J. van SOEST: Vrijheid in het belastingrecht. (Freedom in tax law.) Uitgeverij
F.E.D., Roemer Visscherstraat29, Amsterdam-W I, x96x, 37 PP
This is the text of the speech delivered by J. van Soest on the occasion of

his taking office as a Reader in taxation at the University of Amsterdam.
After an introduction about the way in which taxation affects the freedom
of the citizen, there is an exposition about the role of freedom in tax law as
it affects the legislator, judge, executive, and citizen. The freedom of the
lawmaker is limited by constitutional law. The author discusses the constitu-
tional limitation of this freedom to prescribe and the objections against the
increase of tax rates with retrospectiveeect. The freedom of the judge is a

consequence of the uncertainty as regards the interpretation of legal provi-
sions. Tax law grants a certain amount of freedom to executive power in its
execution of the law.

Finally the citizens have some freedom to inuence the amount of the tax
obligation. The speech is contained in a handsome booklet printed on Haes-
beek antique paper with Bembo letter. L. J. C. Boucher of The Hague was
the designer.

Prof. Dr. B. SCHENDSTOK Fiscale winstbegripenin Nederland. (Profit con-

ceptions in taxation in the Netherlands).A/levering 2 en 3. E. E. Kluwer,
Deventer.
A review of this loose-leaf book on Profit conceptions in taxation in the

Netherlandsby Professor Dr. B. Schendstok. was published in Bulletin Vol.
XIII p. 357 Recently the Releases 2 and 3 have been published. They con-
tain: Chapter II The qualitative conception of profit, and an excerpt from
the Income Tax Bill I96o. The book consists now of two chapters and nine
appendices
Decree

containing
The Income

excerpts
Tax Decree

from the Income
the

Tax
Company

Act I9I4,
Tax

the
Decree

ProfitTax
I940, I94I, x942,

and the Income Tax and Company Tax Bills I96o.

Possibilities for establishingforeign companiesin the Netherlands.Rotterdam-
sche Bank N.V., Juridische afdeling, Amsterdam, I96I, I9 pp.
This brochurecontainsinformationon taxes and on the financial, economic

and juridical aspects of establishinga company in the Netherlands.
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De Copevatiebedreigd ... NationaleCoperatieveRaad, Groenhovenstraat3,
Den Haag, 196I, 32 PP. ,

In this brochurethe NationalCooperativeCouncil commentson the new
Corporation income tax bill in the Netherlands. The Council points out that
the bill contains paragraphswhich are detrimental to the cooperativemove-
ment.

A. J. ENGELBERTS und A. A. VERDENIUS: De parlementairebehandelingvan
de nieuwe belastingontwerpen. (Die parlamentarischeBehandlungder neuen

Steuerentwrfe). N. Samsom, Alphen aan den Rijn, Niederlande.
In dieser.neuenLoseblattausgabedes VerlagesN. SamsomN.V. werden die

Abonnentendie parlamentarischeBehandlungder Gesetzesentwrfezur Ein-
kommensteuer, Vermgensteuer und Lohnsteuer empfangen. Bei der Ein-
teilung des Stoffes hat man sich nach der Rubrikeneinteilungin Kapitl und
Unterabteilungengerichtet. Es wird danach gestrebt speziell die Stellen, die
zum besseren Verstndnis beitragen, aufzunehmen. Es wird beabsichtigt
kurze Kommentarehinzuzufgen. Zu jedem Gesetz wird ein Sachverzeichnis
geliefert. Eine ntzliche Ausgabe fr jeden, der sich fr die neue niederln-
dische Steuergesetzgebunginterressiert. Es sind bis jetzt 5 Lieferungen er-

schien. Sie erhalten Artikel 1 2 bis 73 des Einkommensteuergesetzes,
Vermgensteuer, Lohnsteuer, Krperschaftsteuer, Dividendensteuer und
den allgemeinen Teil der zum Kapitel vom Einkommensteuergesetzgehrt.

Prof. H. J. HELLEMA : De rechtszekerheidin het fiscale recht. (Legal securityin tax law.) Voordracht gehouden op de Belastingconsulentendag.196o.
Uitgverij FED, Roemer Visscherstraat, Amsterdam, I96o,58 pp. r

This booklet contains the text of a speech delivered by Professor Hellema
at tax consultants' conference in I96o, as well as the discussions held n the
subject.

M. A. WIssELINK : Liquidatiewinst. Derde druk. Bewerkt door J. Spaanstra.
Uitg. Mij.. E. Kluwer, Deventer, 196o, 2oo pp. FiscaleMonografienNo.
I. Price fl. 9.95; for subscribers to the Series: fl. 7.96.
Since the second editionof this book there have been many changes in this

domain. Much case law has appeared, especially in the field of liquidation
profits. There has been a deepening of understandingand new conceptions
have been formulated.As a result the second editionwas no longer up-to-date
for some time. The author has kept the basic plan of the second edition but
the alterations in the material forced him to choose a different arrangement
in various places.

Handboekvoor in- en uitvoer onder redactie van Prof. Dr. B. SCHENDSTOKen

J. DE WILLIGEN. (Handbook for import and export). . E. Kluwer,
Deventer, N. Samsom, Alphen aan den Rijn
A review of this Handbook for import and export was published in Bulle-

tin Vol. XIV, p. I69. Recently the following supplements have appeared:
Deel A Belastinghetfngbij invoer, AfleveringVIII, Supplementen3, 4-
Deel B I Tariefvan invoerreckten, Heffingspercentages.Supplement 19-
Deel B 2 Tarietvan Invoerrechten, Toelichtingen Beslissingen,Supplement7.

Prof. Dr. M. J. H. SMEETS and J. H. MEIHUIzEN a.o.: Beknopte Belastinggids.
(Concise tax guide). Ioth edition. IIth and I2th supplement. L. J.. Ven's
Uitgeversmaatschappij,Amsterdam.
These supplements to this looseleaf handbook on the Dutch tax system
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contain a number of alterations and additions. A review of the main work
was published in Bulletin,Vol. XI, p. 39/40.
A. M. DIJK, G. JANSEN, J. C. ScHROOr and F. VERSTEGEN: De Gemeentelijke

Belastingen. (Municipal Taxes). Vuga-Boekerij, Arnhem.
A review of this loose-leaf work on municipal taxes in the Netherlandswas

published in Bulletin Vol. XI, p. x47. Supplements 36-37 have appeared.
W. E. C. DE GROOT: Nederlandse Belastingwetten.

N. Samsom N.V.-Publisher-Alphenaan den Rijn, Netherlands.
The seven volumes of this loose-leafsystem on Dutch taxationcontain the

texts of the Dutch Tax acts. The nos. I76-I82 of the supplements, which keep
these volumes up-to-date, have been published.
H. W. VERMEuLEN and G. G. M. WARDENIER: Teyuggaa/vanomzetbelasting

bi uitvoer. Volume I and II. N. Samsom N.V. -- Publisher-- Alphen aan
den Rijn, Netherlands.
Supplements 67-82 to these loose-leaf volumes have been published.

FED losbladig fiscaal weekblad. (loose-leaf tax weekly). Uitgeverij FED.
Roemer Visscherstraat29. Amsterdam-West I.
Nos. 765-782 of this weekly, which contains tax articles, discussionsof case

law and resolutions,and answers to questionsas regardsDutch tax problems,
have appeared.
FED's Fiscaal Repertorium. Uitgeverij FED, Roemer Visscherstraat 29,

Amsterdam-WestI.
A staff of experts are employed to make excerpts of Dutch fiscal literature

on cards which are sent to subscribers every month. The cards are filed per
act and then per article. The issues 1960 nr. Io-I 2 have been received.
W. E. KREMER: Wet op de Grondbelasting. Bewerkt door A. C. Gorren. 2nd

edition, Supplement 5.
De Belastingwetgeving Serie D.B. No. 9. J. Noorduijn en Zoon N..V --

Gorinchem- Netherlands.

P. KARMELK: Wet op de VermogensbelastingI892.5th edition. Supplement 6,
February I96 I .2Ist,
De BelastingwetgevingSerie D.B. No. 4. J. Noorduijn en Zoon N.V. --

Gorinchem-- Netherlands.

C. vAN SOEST and A. MEERING: Leidraad bij de Belastingstudie. Volume I.
Supplement 6. S. Gouda Quint. D. Brouwer and Son. Uitgevers in het
Huis de Crabbe, Arnhem.
This is the sixth supplement to this loose-leafe work on Dutch taxation, a

review of which has been published in Bulletin, Volume XI p. 229.

Vademecum voor in- en uitvoer. Samengesteld door de Economische Voor-
lichtingsdienst. N. Samsom, Alphen aan den Rijn.
A review of this loose-leaf work containing the provisions of importance

for import and export was published in Bulletin XIV, p. 359.
The Supplements 240-250 have been published. They consist of new

sheets for the parts on import, export and country surveys.

J. van HOORN Jr.: Belastingtavieven. (Tax tables). N. Samsom, Alphen aan
den Rijn, I96X. Price f. 2.50.
This pubkcationcontains the tariffs of all taxes levied by the State as well

as a survey of the taxes levied by municipalitiesand drainage-districts.
The publicationhas been made in conformitywith the recommendationsof

the permanent scientific commission of the International Fiscal Association
(I.F.A.).

I59



Reviews IV Comptes Rendus

NEWZEALAND
CHARLES A. STAPLES: Taxation tables I96o. I7th edition. Incorporating a

Commentaryon the I960 Taxation Legislation. Sweet & Maxwell (N.Z.)
Ltd., 54 The Terrace, Wellington, I47 PP
This useful book contains a commentary on the I96O tax legislation, the

PAVE weekly tax deduction tables, I96I, Tables at basic rates for individuals
and companies, Averaging tables (under L I092) I96I0 Basic effective rates

for personal incomes, Scale rates estate and gift duties, Scale rates of depre-
ciation.

NORWAY

J. E. THORNLE: Skattelov fof landet. I4. Kommentarutgave. Redigert av

K. L. BUGGE og BJRN SKREIBERG. Sern & Stenersen A/S, Oslo, I96I,
806 pp.
This is a handbook on Norwegian takation containing the official texts

with commentary. An alphabetical index facilitates the use of this book,
which is a welcomeaddition to the tax library for anyone who has to do with

Norwegian taxation.

JAcoB JARY: Skattelov Samling. Bind I-z. Baugeidsgt. x6, Skien, Norway.
Aiouyforing nr. I3.
Reviewsof this loose-leafwork on the Norwegian tax systemwere publish-

ed in Bull. Vol. XI, p. I52 and Vol. XII, p. Io6. RecentlySupplementno.x3
has been published containing a number of pages for replacement.

PAKISTAN
Taxationor Incone andConcessions to industries in Pakistan. CentralBoard

of Revenue, Karachi, I960, I 02 pp.
This Brochure gives in layman's language a brief outline of the law of

Income-taxin Pakistan with special reference to the concessions allowed to

industries. The booklet is intended for the general reader.

PORTUGAL
PAULO DE P'rTA E CUNHA: Os direitos fiscais na Convenao de Estocolmo.

Lisboa, I96o, 24 PP.
In this brochure a survey is given of the tax provisions in the European

Free Trade Association treaty.
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SPAIN
Manual de la Administracin. T-A-L-E-, Hortaleza 20, Madrid.

In Bulletin XIV p. 43 and IO8 reviews were published of this useful loose-
leaf book which contains a systematic survey of Spanish taxation. Supple-
ments 26-29 contain new pages for the parts on legislation and case law,
studies and commentaries,and a number of pages to be exchanged.
SURINAM
Investn:ent and taxation in Suriname. Investment Ordinance and general tax

structure. Ministry of Finance, Government of Suriname, Paramaribo,
I96I, 62 pp.
The purpose of this booklet is to provide an English translation of the

Investment Ordinance and to make available in concise form additional
information about taxation in Suriname. Additional information about
taxation may be obtained from the Ministry of Finance. Information and
materialof a general nature are obtainable from the GovernmentInformation
Service and the Economic InformationDivision of the Ministryof Economic
Affairs.

SWEDEN
LEIF MuTN : Skatterttsliga/rutsttningar/rcivilrttsligaavtal (Tax law and

private contract). Almqvist & Wiksells Boktryckeri AB, Uppsala, I960,
42 pp
The writer gives illustrationsof different situationswhere the validity and

implicationsof ordinarycontractsunderprivate law are essentiallydependent
upon their premises and consequencesfrom the pointsof view of tax law. The

examples concern both direct taxes such as income taxes, estate and inheri-
tance duties, and indirect taxes. Particular emphasis is laid upon the impor-
tanceof makingfiscal legislation as clear as possible, of avoiding fiscal legis-
lation with retroactive effects, and of providing as ample opportunities as

possible for the taxpayers to obtain binding, authoritative, and judicially
examined answers in advance by means of which they can get a clear notion
of the future treatment of such questions of taxation as may affect their

dispositions in the actual situation.

SWITZERLAND
Dr. JOSEF ROSEN: Die Basler Staatsfnanzenim Zeichen der Konsolidierung

I946-I958. Mitteilungendes StatistischenAmtes des Kantons Basel-Stadt
Nr. 74 I960, x24 S.
Die starke Ausweitung des zahlenmssigen Rahmens der Staatsrechnung

dieses Stadtkantons 'in den Nachkriegsjahren I946-x958 liessden Wunsch
einer generellen Durchleuchtung der ffentlichen Finanzen aufkommen.
Dabei sollten langfristige Entwicklungstendenzenfestgehalten und so weit

mglich gedeutet werden. Herr Dr. Josef Rosen, wissenschaftlicherMitarbei-
ter der Bank fr InternationalenZahlungsausgleichist mit der Aufgabe be-
traut worden. Der Verfasser hat die Behandlungder langfristigen Ausgaben
des Kantons, kumuliert fr zwei Jahrzehnte, vergleichbar und addierbar

gemacht durch Konvertierung in Franken konstanter Kaufkraft; so vor

allem die eigens fr diese Untersuchung unternommene Bestimmung des

regionalen Volkseinkommens, woraufhin schliesslich der diesbezgliche
Anteil von Ausgaben und von Schulden des Staates hat ermittelt werden
knnen.

Dr. KuRT LoCHER: Das schweizerisch-deutscheDoppelbesteu8rungsabkommn.
Textausgabe und Praxis. Verlag fr Recht und Gesellschaft, Bundes-
strasse I 5, Basel. Lie/erungen 2 und 3.
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Die erste Lieferung dieses wichtigen Loseblattwerkesist im BulletinXIV,
S. 44 besprochenworden. Jetzt sind die Lieferungen 2 und 3 erschienen. Die

Lieferung 2 enthlt ausser Ergnzungen des Textteils (A) die I-5 der
Praxis schweizerisch-deutschen Doppelbesteuerungsabkommen (Teil B).
Die Lieerung3 enthltdie 6-I I von Teil B. Teil A enthltu.a. ein Verzeich-
nis amtlicher Verffentlichungen zum DBA Schweiz-Deutschlandund pri-
vate Verffentlichungen ber Doppelbesteuerungsfragen im allgemeinen,
allgemeine Abhandlungen zum schweizerisch-deutschenDBA und Einzel-

fragen der Doppelbesteuerung.Ferner sind in diesem Teil Formulareund ein
ausfhrlicherSachregister aufgenommen.

Beitrge aus der Treuhandpraxis. Festgabe der Allgemeinen Treuhand AG
zum 6o. Geburtstag Ihres Verwaltungsratsprsidenten Herrn Hans
Mller, Bern. Allgemeine Treuhand AG, Schauplatzgasse II, Bern, I96o,
330 S.
Dieses Buch enthlt einige Aufstze die von Mitarbeiternder Allgemeinen

Treuhand A.G. verfasst wurden. Die folgenden von steuerrechtlicherBedeu-

tung werdenhier erwhnt:Dr. jur. RogerVoumardet Georgesde Montenach,
Le concordat du Io dcembre x948 entre les cantons de la Confdration
suisse sur l'interdiction des arrangements fiscaux; Dr. jur. Walter Ryser,
Aspects of the taxation of foreign permanent establishmentsin Switzerland;
Dr. jur. Hans Welti, Die schweizerische Lizenzverwertungsgesellschaftim
schweizerischenund internationalenSteuerrecht.

UNITED KINGDOM -.

Income taxes in the Commonwealth.FirstSupplement.HerMajesty'sStationery
Office, London.
This is a loose-leaf work providing summaries of the income tax laws of

Commonwealthcountries. It is divided into five parts, corresponding to the
five continents and is designed to incorporate periodical supplements
bringingtheexistingmaterialup to date. Parts I and II (Africa and America)
were published as Volume I in December I958, and the remaining three Parts
as Volume II in June 1960. This First Supplement revises the information

previously given in Volume I only.
T. BOLToN and PERCY F. HuGHES: Duties ot a company secretary. Secretaries

Journal Ltd., 98 Park Street, Mayfair, London, W. I, x960, 38z pp.
This book gives a concise yet comprehensivetreatmentof the subject and

is useful both to the practitionerand to the student. All the main facts and
fundamental principles have been printed in heavy type, and have been

arrnged so that they can be read independentlyof the full text. The heavy
type, therefore, constitutes a summary or note-book of the subject, and the

book itself fulfils the dual purpose of text-book and summary.

Current Law Income Tax Acts Service. Sweet & Maxwell, I I New Fetter

Lane, London, E.C. 4.
Release 6I: February 20, I961.
Release 62: March I, I96I.
This Release brings Volumes I and 2 up to date in all sections, and the

index has been completely revised. It includes supplementary tables of

statutes and cases.

Release 63: April I9, I96I.
This release contains a full report of the Budget Resolutions. Each Budget

Resolution is set out in full. The commentary presents in clear, concise

languagewhat is the effectof the Resolution.Cross-referencesare given to the

various sections of the Income Tax Acts affected, and to the paragraphs of
CLITAS where these are set out with commentary.
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UNITED STATES OF AMERICA
WALTER W. HAINES: Money,prices andpolicy. McGraw-HillBook Company,

95 Farringdon Street, Iondon E.C. 4, I96, 780 pp. Price 62 s.

Designed as an introduction to money and banking, this comprehensive
guide for both students and laymen explains the role of money in a modern

economy and discusses its effect on national income. The ultimategoal of this
book is to examinemonetarypolicy, both public and private. Policy, however,
rests on foundationsof institutionsand theory, which in turn are illuminated

by history. Toward this objective, the author had developed four themes:
history, institutions, theory, and policy. The historical continuity of mone-

tary systems from the past, through the present, and into the future is
stressed by means of an extended examination of the histoical roots of our

monetary system. The text contains much material on today's institutions,
and attempts throughout to indicate how these have developed and changed
and includes some suggestions as to how they might develop in the future.
Commercial and central banking form the core of the book, but financial
intermediaries, which have become increasingly important, are discussed in
detail. This important addition to the field of economicsprovides a synthesis
of classical and modern monetary theory and shows their complementary,as

well as controversial, aspects. National income theory is handled in a simpli-
fied manner, emphasizing pictorial rather than an algebraic presentation.
Policy is presented not only from the point of view of historical development
and official pronouncement,but also as a field of continuingcontroversy.The
new ination, the cost-push, the increased emphasis on growth, propo-
sals for revamping the Federal Reserve structure, and many less orthodox
ideas are examined to emphasizethat change is inevitableand that a course in

money and bankingmust prepare the student to keep abreastof his times and
to use his knowledge in the solution of new problems.

WALLACE C. PETERSON : The welfaye state in France. University of Nebraska
Press, Lincoln 8, Nebraska, x96o, I x5 PP.
This study is concerned with the extent to which modern France has be-

come a welfarestate. It is organized as follows: Chapter I is an essay on the
theoretical aspects of income redistribution, and its purpose is to provide a

general framework for the empirical analysis that follows. Chapter 2 de-
scribes in detail the organization and workings of the French social security
system. Chapter 3 analyzes incomeredistributionvia transfer expendituresin
the French economy on an aggregate basis, and makes a comparison with
similar practices in the United Kingdom and the United States. Chapter 4 iS
concerned with the actual distribution of money income in France, and the

way in which this distribution is altered by the apparatusof the welfarestate.

Chapter 5, the final chapter, is in the natureof a commentaryon the phenom-
enon of the welfare state. There is attached an appendix containinga brief
comment upon sources and additional statistical data.

FederalTax Treaties. Prentice-Hall, Englewood Cliffs, New Jersey.
A review of this useful book on the tax treaties concluded by the United

States of America with other countries was published in Bulletin XII, p. I 73.
Supplements 37-39 have been published.

Fedeyal Taxes, Published by Prentice-Hall, Inc., Englewood Cliffs, New

Jersey.
Repoyt Bulletins Vol. XLII, no. I-I8 which keep these 9 volumes up to date
have been published.
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UNITED KINGDOMa)

We reproduce below, with kind permissio'nof the Controller o/ Her Brittanic

Majesty'sStationeryffice,the Extra-StatutoryConcessionsin operationat 3Ist
December I959 which appeared as Appendix IX to the Io3rd report of the

Commissionersof Her Maiesty's Inland Revenue, publishedJanuary, r96I.

EXTRA-STATUTORYCONCESSIONS IN OPERATION
AT 3Ist DECEMBER x959

The concessionsdescribed below are of general application, but it must be

borne in mind that in a particular case there maybe special circumstances

which will require to be taken into account in considering the applicationof

the concession.
INCOME TAX

I. Agriculturaldepression
Relief from income tax, Schedule A, is granted in respect of remissions of

rent of farm land on account of agriculturaldepression.
2. Unoccupied land

Relief from income tax, Schedules A and B, is allowed on waste and un-

enclosed land, and on agricultural land which the owner is unable to let ort

farm himself.

3. Lost rent
Relief from income tax, Schedule A, is allowed in respect of rent which is

whollyand irrecoverablylost or waivedowing to the bad nnancialcircumstan-

ces or abscondingof the tenant. (In Northern Ireland the relief is statutory.)

4. Unworked mills and /actories
Relief from income tax, Schedule A, is allowed under the head of empty

property' where mills or factories are unworked, notwithstandingthat they
contain machinery and that the machinery is turned occasionally for the

prevention of rust.

5. Maintenance of property
Section IoI of the Income Tax Act, I952, provides that, if the owner of

land or houses proves that the cost to him of maintenance,repairs, insurance

and management,on the averageof the five yearsprecedingtt e year of claim,

exceeds the flatraterepairsallowancefor that year, he can claim repaymentof

income tax, Schedule A, on the property up to the amount of tax on the

excess. The following relaxations are allowed:-

(a) Where the claimant owns both lands and houses, the claim may be based

on aggregate expenditure on lands and houses taken together, irrespective
of the actual separate expenditure on each of the two classes of property.
(b) Where a new owner is unable to obtain details of previous owners'

maintenance expenditure, a claim is admitted on the basis of his actual

expenditure in the year of claim (provided that the expenditure is not

exceptionallyheavy) until a five years' average is available, if the claimant

undertakes to accept the actual year basis for five compete years.

) See Bulletin VIII, I954, P. 21o; IX, I955, P. 56; X, I956, p. 236; XIII

I959, P. 36I.
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(c) The estimated cost of repairs obviated by alterations is allowed, provided
the alterations have not created a new subject of assessment.

(d) Where plant or machinery is emploed for property maintenance, the
actual expenditure on renewals of the plant or machinery as and when
incurred qualifies for inclusion in a maintenanceclaim. As an alternative to
this basis of claim, however, the claimant may charge, in place of the actual

outlay on renewals, the normal allowances for initial allowances, wear and
tear, etc., which would be due under Chapter II of Part X of the Income Tax
Act, I952, if the plant or machinerywere employed in a trade or business.

6. Basis o/ assessmento new and altered owner-occupiedproperty /rst occupied
on or after Ist April x956
Newlyerectedor structurallyaltered poperty in Englandand Wales which

iS occupied by the owner has in the past usually been assessed for income tax,
Schedule A, on the basis of its valuation for rating. This has been done be-
cause the definition of gross value contained in the Rating and Valuation
Acts correspondedclosely to the definitionof annual value for the purposesof
Schedule A. Since the rating revaluation came into force on Ist April I956,
however, the new rating assessmentshave not been used for Schedule A pur-
poses and Schedule A assessmentson this type of property are instead conti-
nuing to be made at the figures which would have appliedhad the assessments
been made before Ist April I956.

This concession is subject to the concurrenceof the General Commissioners
of Income Tax for the division in which the property is situated.

7. Business passing on the death of a trader
The death of a trader and the consequent passing of his business to his

successor is an occasion for the applicationof the discontinuanceprovisionsof
the Income Tax Acts. Where, however, a business passes on death to the
trader's husband or wife who has been living with her or him, the discontinu-
ance provisions are not enforced unless claimed. But, in any case, losses and
capital allowances for which the deceased had not obtained relief are not per-
mitted to be carried forward.

8. Machinery or plant: changes /rom a renewals to a wear and tear basis
Expenditureon machineryor plant which has been the subject of a rene-

wals deduction does not technically qualify as capital expenditure for the
purpose of annual wear and tear allowances or balancing allowances
(Section 330(I)(a) of the Income Tax Act, x952). Taxpayers who change
from a renewals to a wear and tear basis are, however, permitted to
claim such allowances as if the expendituredid so qualify.
g. Managementexpenses

Under Sections 425 and 438 of the Income Tax Act, I952, life assurance

companies, etc., which are charged to tax on interest, etc., by deduction or

otherwise, and not on profits underCase I of ScheduleD, are entitled to claim
repayment of tax on managementexpenses.

The initial and annual depreciationallowanceswhich would be given under
the provisions of the Income Tax Acts on office machinery and motor cars
used for trade purposes, if the trade were assessedunder Case I of ScheduleD,
are treated as management expenses for the purposes of claims under those
Sections. Similarly, the net annual value of premises owned and occupied for
trade purposes is also treated as managementexpenses.
Io. Deficiency payments in respect of home grown cereals

Deficiencypayments in respect of home grown cereals should in strictness
be credited, in the case of wheat and rye, by reference to the dates when the
crops were sold and delivered, and, in the case of barley, oats and mixed corn

crops, by reference to the dates of harvesting as grain. In practice, except
where the commencing or ceasing provisions apply, final deficiency
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payments for cereals other than wheat are, however, allowed to be brought
into account in the farmer's accounting year in which such payments are

notified.
Further,where total deficiencypaymentsare smallor where they have been

dealt with in the accounts in such a way that any adjustment in respect of
such payments would be unlikely to make more than a small variation in the

profits, no objection is raised to the liability being settled on the basis of the
accounts.

I I. Doctors' and dentists' superannuationcontributions
Under Section 378 of the IncomeTax Act, i952, contributionsrequired to

be made in pursuance of a public general Act of Parliament by the holder of
an officeor employmenttowards the provisionof superannuationbenefitsmay
be deductedin assessinghis emoluments.Section 378 is, in practice, treated as

extending to assessments under Schedule D on the profits of a medical or

dental practitionerwho is required to make superannuationcontributionsin

pursuance of the National Health Service Acts. Where, however, the practi-
tioner also pays premiums or contributions towards a retirement annuity
within Section 22 of the Finance Act, 1956, the deduction for his statutory
contributions is restricted to the difference between the amount on which
relief is due under the Act of 1956 and the greatest amount on which he could
claim such relief on paying a sufficient premium.
I2. Flat rate allowances for cost of tools and special clothing

An employeewho has to bear the cost of providing tools or special clothing
necessary for his work is entitled, under Paragraph7 of the Ninth Scheduleto
the Income Tax Act, 1952, to an allowance for the expenditure incurred. For
most classs of trade at rate allowances have been agreed with the trade
unions concerned, and these allowances are given without enquiry as to the
expenditure actually incurred in the individual case. The existence of a at
rate allowancedoes not, however,debaran individualemployeefrom claiming
as a deduction the actual expenses he has incurred.

I3. Miners. allowances in lieu oj tee coai
Income tax is not charged on cash payments receivedby miners from their

employers in lieu of the free coal which they have been entitled to receive by
virtue of their employment.
I4. Meal Vouchers

Where meal vouchers are, in law, taxable emolumentsof the employees to
whom they are issued, income tax is not charged on their value if the fol-
lowing conditions are satisfied:-
(a) vouchers must be non-transferableand used for meals only:
(b) where any restriction is placed on their issue to employees they must be
available to lower paid staff;
(c) the value of vouchers issued to employees does not exceed 3s. for each

working day.
For 1959-60 and subsequent years the value of any voucher or part of a

voucher which does not comply with these conditions is taxed.

I5- Pensions to police o/lcers and fr8vnen
The amount by which the special pension awarded on retirement through

disablement from-injury on duty (or from war wounds) exceeds the pension
which would have been awarded if retirementhad been on ill-health grounds
is not treated as income for income tax purposes. Similarly, a disability pen-
sion awarded in addition to a retirement pension is not treated as income.

16. Children oj war widows
(a) The exemption from income tax given by Section 380(3) of the Income

Tax Act, I952, to payments made by the Ministry of Pensions to widows of
members of the Forces in respect of their children in applied to similar pay-
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ments in respect of children made to unmarriedwives,and also to similar
payments in respect of children made to widows and unmarried wives of
members of the MercantileMarine and to widows of civilians who have died
from war injuries.

(b) The same exemption is also applied to similar payments in respect of
children which are made to war widows (or unmarriedwives) by Common-
wealth governments.
17. Directors' travelling expenses

The general rule is that the cost to a taxpayer of travellingto and from his
placeoxbusinessis not allowableas a deduction in computinghis tax liability;consequently,the full amountof an allowancepaid by a companyto a director
or senier employee in respect of such expenses is chargeable to tax under
Chapter II of Part VI o the IncomeTax Act, I952. The rule is modified in the
following types of case :--

(i) A director (whetherwholeor part time) of two or more companieswithin
a group of parent and subsidiary or associated companies, whether or not
entitled to separate remuneration from each of the companies of which he
is a director, is regarded as having one place at which he normally acts as a
directorof companieswithin the group, and as entitled to a deduction (or a
dispensation from assessment under Section I 64 of the Income Tax Act,
I952) for expenses necessarily incurred in travelling from that place to other
places on the business of the group in the course of his duties as a director.
The same principle is applied to an individual who is an employee of one
company and a director of another company within the same group of
companies. (By associatedcompanyis meant a company on whose board
the group is represented because of the group's shareholdingor other finan-
cial interest.)

(ii) A director who gives his services without remuneration to a companynot managed with a view to dividends (e.g., a company owning a hall or
sports ground, or running a club) is not treated as assessable in respect of
any travelling expenses paid to him.

(i) Where a directorshipis held as part of a professionalpractice (and not,for example, because of some direct or indirect financial interest in the
company), expenses incurred by th director in carrying out his duties areallowed as deductions in assessing the profits of the practice under Schedule
D, whether the practice is carried on alone or in partnership. Reasonableex-
penses paid to the director by the company are accordingly not assessed
upon the directorunder ScheduleE, provided no claim is made to a deductionunder Schedule D.

Travellingexpenses includes in all cases reasonablehotel expenses neces-
sarily incurred.
18. Expenses allowances and benelits in kind

Under Chapter II of Part VI of the Income Tax Act, i952, expensesallowancesand benefits in kind received by directorsand (with certain excep-tions) by senior employeesare assessable to tax as emolumentsof the director
or employee, subject to a deduction for expenses incurred which satisfy theconditions laid down in Paragraph 7 of the Ninth Schedule to the same Act.The following relaxations are made in practice:-

(a) No assessment is made in respect of removal expenses borne by the
employerwhere the employee has to change his residence as a result of trans-fer to another post within the organisation, provided that the expensesare reasonablein amountand their payment is properlycontrolled. Removal
expenses includes such related items as a temporarysubsistenceallowancewhile the employee is looking for accommodationat the new station.

(b) Where the benet assessable consists of a rent-free house, the director
or employee is chargeable on the annual value (or the rent paid by the em-
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ployer) and on expenses borne by the employer, such as rates. The amounts

charged on the emploeeare restricted in the case of a patentlyold-fashioned
and too large house.

(c) Under Section I6X(3) of the Income Tax Act, I952, living accommoda-
tion provided for an employee (as distinct from a director) in part of the em-

ployer's businesspremisess exempt from charge under Chapter II of PartVI

where certainconditionsare satisfed. In practice the exemptionis also allow-
ed in the case of a full-time director of a company whose beneficial share-

holding does not exceed 5 per cent of the ordinary share capital. unless his
emoluments (including the value, of benefits within the scope of Chapter II)
exceed L 20ooo.

I9. Dependent relative allowance
Where a dependent relative (within the meaning of Section 216 of the

Income Tax Act, x952) does not reside with the claimant and receives from
him less than the amount of the allowance provided for by that Section (as
amended), an allowance of the actual amount of the contribution is given,
though in strictnessthe requirementthat the relativeshouldbe maintained

by the claimantis not fulfilled. Where contributionsare made by two or more

persons, though not amounting in all to the statutoryallowance,an allow-
ance of his actual contribution is given to each.

20. Members' contributions to trade unions
So muchof a member'scontributionto a tradeunion (whetherregisteredor

not) as is allocated to superannuation benefits, in addition to any portion
allocated to funeral benefits or life assurance, is treated as qualifying for life
assurance relief.

2x. Residence in the United Kingdom: year of COmmencement or cessation o/
pevma_nsnt residence
For the income tax year in which a person comes to the United Kingdom

to take up permanentresidencehis incomefrom abroad is not assessed on the
basis of the income for a full income tax year but is computedby reference to

the period of his residencehere during the year. A similar practice is adopted
for the income tax year in which a person ceases to reside in this country if he

has left here for permanentresidenceabroad. (This concessiondoes not apply
to changes of permanent residence between the United Kingdom and the
Irish Republic.)
22. Interest, etc., paid otherwise than out o/ taxed income

Under Section I70 of the IncomeTaxAct, I952, tax deductedfrominterest,
annual payments, ete., paid otherwise than out of taxed income has to be

paid over to the Revenue.
Where interest, etc., is so paid in a later year than the due year, but in the

due year couldhave been paid wholly or partlyout of taxed income, an allow-
ance is made. in fixing the amount to be paid over under Section I70 for the
tax whichthe payer would have been entitled (under Section x69 of the same

Act) to deduct and retain if the interest,etc., had been paid at the due dates.
If hardshipwouldotherwisebe caused, a similar allowance is made in the

case of a trust or other non-tradinginstitutionpaying interest, etc., outof the
taxed income of past years.

23. Interestpaid in ull by a trader to a building society
Where, for the purposesof his trade, professionor vocation, a person pays

annual interest in ful] to a building societywhich has entered into the special
arrangementsunder Section 445 of the IncomeTaxAct, I952, but his income
is not sufficientto enablerelief to be givenunder that Section in respectof the
whole of the interest, the amount in resoectof which relief cannot be given is
treated for the purposeof carry-forwarrelief as if it had been assessedunder
Section I70 of the Income Tax Act, I952.
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24 Double taxation relief: deduction of unrelievedoverseas tax
Where overseas tax is credited against United Kingdom tax under a double

taxationagreementor is the subjectof unilateral relief, any excess of overseas
tax which cannot be so credited or relieved is deductible in computing the
amountof the overseasincomefor incometax and profits tax purposes. Where
there are relevantdistributionschargeableto profits tax at the higher rate, the
effect of the deduction is ordinarily to increase the total tax liability, and
where this is so, no deduction is made for income tax or profits tax purposes.
25. Double taxation relief. United Kingdom branch of non-residentbank

Tax credit relief under double taxation agreements is available under the
law only to personswho are residentin the United Kingdom.Where,however,
the United Kingdom branch of a non-residentbank has in the past received
Dominionincome tax relief on its investment income, but owing to the con-
clusion of a double taxation agreement such relief is no longer available, tax
credit relief is given on the same income as though the bank were resident in
the United Kingdom.
26. Double taxation relie/: building society interest

Paragraph 5 of the Sixteenth Schedule to the Income Tax Act, i952, pro-
vides that credit for overseas tax shall not exceed the sum arrived at by char-
ging the doubly taxed income at a rate (generally known as the efective
rate) ascertained by dividing the United Kingdom income tax payable bythe taxpayer for the year by his total income for the year. Interest received
from a building society which has entered into the special arrangementsunder Section 445, of the Income Tax Act, I952, is left out of account in cal-
culating the effective rate.

27. Double taxation relie/: alimony, etc., under United Kingdom court order or

agreement: payer resident abroad
Where alimony or small maintenancepayments are made undera United

Kingdomcourtorderor agreement, the incomearises from a United Kingdom
source regardless of the country of residence of the payer. Notwithstandingthat the source is, in law, a United Kingdomsource, relief by way of credit is
allowed where:
(a) the person making the paymentshas left the United Kingdomand become
resident in an overseas country;
(b) the payments are made out of that person's income in that country and
are subject to tax there;
(c) United Kingdom income tax if deducted from the payments is duly
accounted for; and
(d) the payee is resident in the United Kingdom and effectively bears the
overseas tax.

28.. Overseas tax for which credit is not allowable
Tax paid in a countryoutside the United Kingdomby a United Kingdomresidenton businessprofits arising there is, in general, treatedas an expenseof

the business if credit against the United Kingdom tax on those profits is not
allowable or the right to forgo credit is exercised.
29. Bank interest, etc., received by charities

The exemption from tax under Schedule D in Section 447(x)(b) of the
Income Tax Act, I952, in favour of charities extends to yearly nterest or
other annual payments forming part of the income of a charity. In practicethis exemption is extended to bank interest, whether yearly or not, received
by charities and to discount on Treasury Bills held by charities.
30. Incom of RomanCatholic religious communitiesor of their members

The precise legal position as regards the title to such income, which is in
fact treated by the community as belonging to the common fund, is often
difficult to ascertain. In practice in the case of certain Orders (such as those
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engaged in charitableworkamong the poor) relief is givenunder the provisionsrelating to charities; in the case of the ContemplativeOrders and other Orders
whichare not in law capableof being regardedas charities, a proportionof the
aggregate income not exceeding£ i io (£ 70 for I956-57 and earlier years) permonkor nun (as representingthe amount applied for the maintenanceof each
individual) is regardedas his or her income for the purposeof relief from tax.
3I. Charities exenpt from charge to income tax, Schedule D, Case VI-short

leases
Charitiesare entitled to statutoryexemptionfrom tax on rents payable to

them where the tax is chargeable under Schedule A, or, in the case of rents
under leases for periods exceedingffty years, under Schedule D. In practice,
exemption is also given from tax chargeable under Schedule D on excess
rents under leases for shorter periods.
32. Loan and mowy societies

A loan or money society is granted such relief as will restrict the net inco-
me tax liabilitytotax on the amountof dividendsand interestpaidor credited
to membersor depositorshaving taxable income, less, as regards members, an
appropriate deduction for management expenses contributed by them. The
tax is calculated at the reduced rates on dividends and interest accruing to
members and depositors who are liable only at the reduced rates.
33 Holiday clubs atd thri/t /unds

Clubs formed annually for the purposes of providing facilities for savingtowards holidays are allowed such relief as will restrict the net income tax
liability to tax on the proportion of liable income applicable to members
having taxable income. Similarly, in the case of a thrift fund the relief allow-
able is such as will restrict the net income tax liability to tax on the amountof profitsor interestpaid or credited to membershaving taxable income. The
tax is calculated at the reduced rates on income accruing to members liable
only at those rates.

34. Registered trade unions
The exemptionof registered trade unions under Section 440(2) of the In-

come Tax Act, I952, from income tax under Schedules A, C and D in respectof interest and dividends applicable and applied solely for the purposes of
provident benefits is in practice extended to rents. It is also extended to
interest, dividendsand rents of any year in so far as they are actually appliedto providentbenefits within that year (although not applicable solely to
such benefits).

SURTAX
1. Deduction fof mineral rights duty

Payments of mineral rights duty are not allowable as deductions in com-
puting total income for taxation purposes. For surtax purposes, however, anindividual whose income includes mineral rents and royalties is allowed a
deduction, in computing his total income, in respect of mineral rights dutyborne by him on the rents, etc., receivable for that year. The deductionallow-
ed is i s. in the £ of the gross mineral rents and royalties receivable (less anyamount on which repaymentof income tax in respectof managementexpens-es has been made under Section 181 of the Income Tax Act, I952).
2. Administrationof estates: deficiencies of income allowed against income ofanother year

Under Section 419 of the Income Tax Act, 1952, a person who has anabsoluteinterest in the whole or part of the residueof the estate of a deceased
person is treated, duringthe administrationperiod, as entitledto theresiduaryincome of the estate (i.e., the gross income less certain deductions, e.g., in
respect of annuitiespayable) or to the appropriateproportion thereof. If for a
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particular year the deductionsallowable are greater than the gross income ofthe estate, the excess is allowed as a deductionin computng the net incomeofthe preceding or succeeding years.

PROFITS TAX
I. Directors' remuneration trom director-controlledcompan:esParagraph I I of the Fourth Schedule to the Finance Act, 1937 (as amendedby Section 34 of the Finance Act, x952) lays down, in the case of director-controlledcompanies,certain limitson the amountof the remunerationof thedirectors (other than whole-time service directors not owning or controllingmore than 5 per cent of the ordinaryshare capital) which is to be allowed as adeductionin computing the profts of such a company for profits tax purposes.As from the beginningof x95 I, in certain cases the limits dependon, inter alla.whether, for more than half the chargeableaccountingperiod, there are two ormore directorsof the company (not being whole-timeservicedirectors) whoare required to devote substantiallythe whole of their tirne to its service in amanagerialor technicalcapacity. If a directorworks as such for more than one
company he is n practice regarded as falling within this definition in relationto that company which has occupied the largest fraction of his tme duringthe chargeable accounting period if:
(a) he has worked substantially full-time for the companies as a whole formore than half the chargeable accounting period; and
(b) the time worked for the particular company under considerationamounts in the aggregate to more than half the full normal working hours ofthe chargeable accounting period.
2. Determinationof net relevant distributions to proprietorsSection 39(2) of the Finance Act, r947, provides that where a body corpo-rate not ordinarily resident in the United Kingdom controls, directly or indi-rectly, not less than half the voting power in a United Kingdom body corpo-rate, distributionsby the United Kingdombody to the overseas body shall beleft out of account in determining the distributions to proprietors of theUniteri Kingdom body taxable at the higher (distributed) rate. In a casewhere the overseas body exercises its control of the United Kingdom bodyindirectly through the medium of a Ioo per cent United Kingdom subsidiary,distributionsby the first mentioned United Kingdom company to that sub-sidiary are ignored in the same way as if they had been made to the foreigncompany. (Under the new scheme introduced by the Finance Act, I958, theprofits tax payable is not affected by the manner in which the profits areapplied, and this concession accordingly ceased to be relevant in regard tochargeable accounting periods ending after the beginning of Aprl x958.)

INTEREST ON UNPAID TAX
. Death of taxpayer before due date foy paymentof taxSection 8 o the Finance (No. 2) Act, I947 (see now, as regards income tax,Schedule D'and surtax, Section 495 of the Income Tax Act, I952) providedfor interest (at 3 per cent per annum) to be chargedon unpaid Schedule D taxsurtax and other taxes where:-
(a) the tax due on the assessment in question is morethan £ I,000, and(b) payment is not made within three months of the date on which the taxtell due.

Where a taxpayerhas died before the date on which the tax fell due and hisexecutorsor administratorscannot pay the tax before they obtain probate orletters of administration, the interest charge on the unpaid tax is abated tothe amount (if any) which would have been charged if the tax had become dueon the date on which probate or letters of administrationare obtained.
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ESTATE DUTY
I. Mourning

A reasonable amount for mourning for the family and servants is allowed
as a funeral expense.
2. Duty payable in Commonwealthcountries

Where no double taxation relief (under Section 20 of the Finance Act,
1894, or Section 54 of the Finance (No. 2) Act. 1945) is available in respect of

duty payable in another part of the Commonwealth on property situated
there, the duty is deducted from the capital value of the property in questio
in order to ascertain the value thereofchargeablewith British estate duty. In
strict law such a deduction is only admissiblewhere the property is situated
in a foreign country.
3. Roman Catholic religious communities

The propertyof RomanCatholicreligiuscommunitieswhosepurposesare

charitableis treatedas trustpropertyheld for a charitablepurposeeven where
there is no enforceabletrust, with the result that estate duty is not claimed on

the death of one of the nominal owners of the property.
4 Pensions; etc., to police widows and dependants

Estate duty is not claimed on pensions and other payments made upon a

policeman'sdeath to his widow or dependantsunder the Police PensionsAct,
1921, or the PoliCe Pensions ACt, I948.
5. Surrender or dischayge of legal rights in a Scottish estate

Where a surviving spouse or child within five years before his or her death

unconditionally surrenders or discharges certain legal rights in a Scottish
estate (jus relicti, jus relictae 0r legitim), estate duty is not claimed, although
it could be claimed under the provisionsof Section 45(2) of the Finance Act,
I 940.
6. Disclaimer of certain rights under an English intestacy

Where the surviving spouse of a person dying intestate disclaims uncon-

ditionally his or her right under English law to a net sum charged upon the
intestate's residuaryestate, estate duty is not claimed in connectionwith the
death of the spouse although it could be claimed under the provisions of
Section 45(2) of the Finance Act, 1940.
7. Special contribution attributable to gilts inter vivos

Where a death occurs before the end of the year 1947-48, Section64 of the
Finance Act, 1948, provides for a measure of relief from specil contribution
in respect of assets on which deathdutiesare payable.Wherethe deathoccurs

after I947-48, Section 64 affords no relief, but if by reason of such a death
estate duty becomes payable in respect of a gift inter vivos and the income
from the gift has been taken into account in an assessment to special contri-
bution on the donee, the proportionof the special contributionattributableto
such income is allowed as a deduction against the value of the gift for estate

duty purposes.
8. Loans to the Treasury /ree o/ interest

Certain British Government securities are exempt from death duties so

long as they are in the beneficialownershipof personswho are neitherdomicil-
ed nor ordinarily resident in the United Kingdom. In similar circumstances,
exemption is allowed in respect of loaned to the Treasury free ofmoneys
interest.

9. Value payments under the War Damage Act, I943
Where the payment of duty on value payments under the War Damage

Act, I943, is postponed under the terms of Section 6(3) of the Finance Act,
1894, the taxpayer is given the option of paying duty either-
(a) on the statutory basis, viz., on the value at the deceased's death of the
sum received, with interest on the duty from the date of death; or
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(b) on the actual sum received, with interest on the duty from the date of

receipt.
Io. Inter vivos gilts to charities

Where, at the donor's death, there is no existing fund which has been and
continues to be directly benefited by the gift, the claim to duty is not pursued
against the charitable institution.
i i. Settled funds: allowance [or, oy repaymentof, legacy or successionduty

Section 29 of the Finance Act, I949, provides that where estate duty (at
the new consolidated rate imposed by that Act) becomes chargeable for the
first time on settled property by reason of its passing on the death of the life
tenant, an allowance for any legacy or succession duty already paid on the

capital value of the settled property shall be given against the charge of
estate duty. It is a condition of relief that the property has not previously
passed on the death, after the commencement of the Act, o a person not

competent to dispose. In practice, this condition is treated as satisfied where
the only previous passing under the settlement after the commencement of
the Act was one on the occasion of which no estate duty was payable.
I 2. Property held in joint tenancy, etc.

Propertywhich is so disposed of as to be enjoyed by persons in succession
on death, although technically it may not be settled property for estate

duty purposes, is (except as regards cases falling within Section 33(I) of the

Finance Act, I954) treated in the applicationof relieving sections as settled

property where it is to the interestof the taxpayerso to treat it, e.g., proper-
ty held in joint tenancy.
I 3. Civilian deaths in Malaya, Korea, Kenya and Cyprus

The relief from estateduty formerlygrantedby wartime legislation (which
expired in October I 950) to the estates of civiliansdying from injuries caused

by the operationsof war is applied to the estates of civilians dying from inju-
ries caused by the operations n Malaya, Korea, Kenya and Cyprus.
I4. Interest on estate duty on the proceeds ot sale oi timber

Section g of the FinanceAct, I9I2, fixed the rateof intereston estateduty
on the proceeds of sale of timber at 3.per cent. In practice interest is charged
at 2 per cent, which is the current rate of interest on estate duty generally.
I5. PremiumSavings Bonds held by persons who died domiciled in the Channel

Islands, Isle of Man or Northern Ireland
Premium Savngs Bonds held by persons domiciled in the Channel Is-

lands, the Isle of Man or Northern Ireland are treated for estate duty purpo-
ses as property situated outside Great Britain.

I6. Probate /res paid in India and Pakistan
Under the double taxation agreements with India and Pakistan credit is

due in appropratecircumstances in respect of the estate duty mposed under
the Indian Estate Duty Act, I953, and the estate duty imposedby the Central
Governmentin Pakistan. By concession,credits also allowed in respectofthe
Court fees paid in Indiaand Pakistan for obtainingprobate, letters of admini-
stration or a succession certificate.

STAMP DUTIES

I. Stamp allowance on lost documents
Allowanceof the stamp duty on lost documents is made either by repay-

ment, where replicas have been stamped, or by free stampingof the replicas.
2. Sta,nping of replicas of docments which have been spoilt oy lost

Where the stamp duty is allowed on a document because it has been

spoilt or lost and replaced by a replica but the duty has been increased to that
the amount to be impressed on the replica is more than the amount allowable
on the original, the additional duty is impressed free of charge.
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3. Group lite and pension policies
Documentswhich assure to the membersof a fluctuatingbody of unnamed

persons (e.g., all the employees of a company) capital sums on death before
retirement and/or pensions on retirement are assessed to stamp duty on the
total at risk in one sum instead of on the individualamounts, no further duty
being charged if a member withdrawswithout taking benefit and a new mem-
ber enters in his place and takes a similar benefit.

4. Partial release of mortgage
The correct duty is IOS. deed duty, but ad valore,n duty at Is. per cent is

accepted if such duty be less than IOS.

5. Tra,zs/er and reconveyance of collateral security
The correct duty is IS. per cent. The practice is to limit the duty t Ios. if

the transfer of the original security it duly stamped.
6. Cheques

The Stamp Act, I8gI, exempts from stamp duty cheques used for pay and
other purposes connected with H.M. Forces. The exemption is treated in
practice as extending to cheques used for the purposesof Allied Forces in this
country and the Federal Republic of Germany.
7. Transfeys of stock issued by the Electricity Boayd fof Northeyn Ireland or the

Ulster Transport Authority
Transfersof stock issued by the Northern Ireland Electricity Board or the

Ulster Transport Authority, which are exempt from stamp duty in Northern
Ireland, are treated as exempt from stamp duty in Great Britainif the stock is
not registeredin GreatBritain. (Reciprocaltreatmentis givenby the Northern
Ireland Governmentto transfersof stock issued by the nationalisedindustries
in Great Britain which are exempt from stamp duty in Great Britain.)
8. Transfers of stock issued by local authorities in Northern Ireland

Under Section 31 (2) of the FinanceAct, 1953 (now re-enactedin part in the
proviso to Section 34(5) of the Finance Act, I958), transfers of new local
authoritystockare chargedto stampduty at half the rate generallyapplicable
to other transfers, i.e., at I per cent. The definition of new local authority
stock in the said Section 3I (2) does not technically cover stocks of local
authorities in Northern Ireland. In practice, the lower rate of stamp duty is
charged on tranfers in Great Britain of new stock issued by such lcal autho-
rities.

Reciprocal treatment is given by the Northern Ireland Governnient to
transfers of new stock issued b local authorities in Great Britain.

Note-In addition to those mentioned on page x47 of the Board's Io2nd Report, the
following concessions listed in the Iooth Report have lapsed:
Income tax, No. 2I (Minors and contingent interests). For I958-59 and subsequent years,
the cases to which the concession applied axe covered by Section 20, Finance Act, x958.
Corporation duty, No. x. (Temperance societies). The duty was repealed by Section 32,
Finance Act, x959. ,

There have been no new concessions brought into operation since 3ISt January I959.
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COMMUNAUTEECONOMIQUEEUROPEENNE

QUESTION CRITE No 20

de M. Margulies
(27 mai I960)

Obiet: Relvement de tarifs douaniers de l'Union douanire du Benelux
I. La Commission a-t-elle connaissance qu'en comparaison avec les tarifs
douaniers des autres pays membres de la C.E.E., les membres de l'Union
douanire du Benelux ont, depuis le ier mars x960, considrablementrelev
certains de leurs tarifs en vigueur depuis le Ier janvier I959 -- par exemple
pour les mortiers rfractaires et masses; les textiles artificiels obtenus

partir de rsine artificielle; les lacets tresss et autres lacets; les chaussuresen

matires synthtiques; les montures assembles de parapluie; les lampes de

poche recharge
2. La Commissionest-elle d'avis que ces relvementsde tarifs douanierssont

incompatiblesavec l'article I 2 du trait instituant la Communautconomi-

que europenne.
3. Qu'a entrepris la Commissionou que pense-t-elleentreprendre pour annu-

ler cette action contraire au trait

RPONSE
Les questions poses par l'honorable M. Margulies touchent au problme

de la transpositiondes tarifs douaniers nationaux dans le cadre de la nomen-

clature de Bruxelles, problme sur lequel la Commission s'est djpenche.
A l'exception de la France, les tats membresde la Communautconomi-

que europenneont mis en vigueur, soit au I er janvier I958, soit postrieure-
ment cette date, les tarifs douaniers qu'ils avient d transposer dans le
cadre de cette nomenclature, conformmentaux engagementsqu'ils avaient
souscrits dans la convention de Bruxelles du I5 dcembre x950. Or, en vertu
des articles I 2 et I4 du trait de Rome, aucun droit de douane applicable
actuellemententre les tats membres ne peut tre suprieurau droit appliqu

la date du Ier janvier x958 ni celui appliqu au ier janvier I957
diminu de io%. L'observance de ces obligations rsultant, d'une part,
de la Conventign de Bruxelles et, d'autre part, du trait de Rome n'a pas
laiss de poser de dlicats problmes aux tats membres intresss, eu

gard au bouleversement parfois considrable des structures des anciens
tarifs qui impliquait la transposition de ces derniers. Les pays de Bene-
lux, notamment, ont rencontr ces difficults. Dans de nombreux cas, en

effet, les rgles qui prsident au classement des marchandisesdans la nomen-

clature de Bruxelles diffrent trs notablementde celles -rvues par l'ancien
tarif et, sur le plan technologiquemme, nombre de prouitssont dfinis, de

part et d'autre, en fonction de cri.tres diffrents. Dans ces conditions, les
travaux de transposition ont eu principalement pour objet de procder au

reclassementsous des positionsnouvelles, d'un grand nombrede rubriquesou

de sous-rubriques provenant de l'clatement de positions anciennes dont le
libell n'tait pas toujours limitatif. Lorsqu'un tel reclassementconduisait
un schmapas tropcomplexeen raisondu nombre importantde spcialisations
qu'il impliquait il at procd un regroupement, sous un mme poste,
desditesrubriquesou sous-rubriquesqui, ds lors, onttaffectesd'un mme
droit. L'applicationde cette procdureaaboutidanscertainscasuneaugmen-
tation des droits de douane par rapport ceux du tarif ancien. La Commis-
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sion tout en ralisant qu'une transpositionrigoureusement exacte serait pra-
tiquement impossible et conduirait d'ailleurs difier un tarif douanier ex-

trmement difficile appliquer, tant par le service des douanes que pour les
usagers, a estim, cependant, que les obligationsprvuespar les articles I2 et
I4 du trait de Rome ncessitent un examen des mesures de transposition
afin de dterminer si ces mesures ont eu rellement pour effet de freiner
dans certains cas les courants d'changes entres les Etats membres. Dans le
cadre de cet examen la Commissionadjprocd des enqutessur certains
cas d'espce et invit les gouvernements intresss prsenter leurs obser-
vations. Elle entend suivre la mme procdure l'gard des cas signalspar
l'honorableparlementaireet ne manquerapas de l'informer, le moment venu,
des suites qu'elle aura cru devoir prendre cet effet, dans le cadre de son

mandat.

Source: Journal.O/ficil des Communauts Europdennes, 27 juillet I96o.
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ARGENTINE

PROJECT FOR AN INTERNATIONALTREATY TENDING TO

AVOID DOUBLE TAXATIONAMONG AMERICAN COUNTRIES

by Dr. MANUEL DE JUANO
President of Permanent Fiscal Law Committee of I.A.B.A. Professor of Finance and

Tributary Law of Facultad de Ciencias Econmicasand Escuela de Derecho of Universi-
dad Nacional del Litoral -- Rosario -- Argentina.

The permanent fscal law committee of the Inteyameyican bay association
sustains the following pyoject for an nteynationaltreaty to avoid double taxation

among American countries.
Therefore it is declared:
First: The tax power on wealth represented by real estate, rights on same

or income coming from their exploitation, corresponds exclusively to the

countrywhere these propertiesand rights are situated, placed or economically
utilized.

Second: The earned income derived from work or personal activities are

only taxable by the law of the country in which they appear.
Third: The practice of commercial or industrial activities of any kind, as

also the income obtained from such activities should be taxed only in the

country where the firm from which they spring is permanently established.

Four: It is understood by permanentlyestablished all kind of commercial
or industrial structure as also real estate established in the country where the
firm is situated for a non resident in the same, whether it be a factory, com-

merce, offices or trading houses, established for buying, selling or interchange.
Such establishmentsshould organize themselves for taxation on the basis

of separate accountancy systems from their business or industrial entities
internationalyrelated, without detrimentof being able to apply the correcti-
ves which spring from the application of the rules to determine a single tax-

payer or economical unities.

Five: The maritime and aircraft companies for internationaltrafficand ex-

hibitors film companies are subject to the dispositions of the treaties or ex-

change of notes which the countries which sign allowing reciprocal exemp-
tions.

Six: To alleviate the consequences of the double taxation in the industrial
and commercial field on account of the collisionof the principlesof the source,
domicile and nationality which may appear in the international order, and
without detriment to the reciprocal exemption proceedings, t is allowed by
the country of origin the total or partial deduction of the tax paid in the coun-

try in which the source is affected but this tribute should no exceed 33 % of
the wealth taxed by this last.

Seven. The income and capital of residents in transit representedby money,
jewels and mobiliaryvalues are not taxable in thecountrywherethetransitory
residence is registered.

It should be understood by transitory resident all persons who do not re-

main in the country more than six months during the period of two consecu-

tive years.
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Eight: The bases of this Convention can be enlarged to obtain the best

success for its finalityby the procedureof conciliation,accordingto treatiesor

interchangeof notes between countries, in which mutual concessionsor resig-
nations are stipulated, apply the system of most favoured nation for natio-
nals or other fiscal benefits are given in a reciprocal order.

Nine:The Courts and administrativeofficesof judicial functionto interpret
theagreementofdoubletaxationandotherrelatedrules,shouldapplyinthefirst
place the bases of this Conventionand its decisionsmust be joint in periodical
publications destined to facilitate the unification of interpretationwith the

object of obtaining in a near future a supra-nationaljurisdiction-toadjustcon-
troversies in the tributary field among the countries that have signed.
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EXCERPTSFROM PRESIDENTKENNEDY'STAX MESSAGE

President Kennedy outlines his immediate tax proposals and his plans forlong-range
tax reform. Immediate proposals urge a tax credit for new business investment, to be
offset by changes affecting the tax treatment of foreign income and correctingstructu-
ral defects in the tax law. Plans also call for extensionof present corporateand certain
excise taxes, and ceitain administrative changes.

This message recognizes the basic soundness of our tax structure. But it
also recognizesthe changingneeds and standardsof our economicand interna-
tional position, and the constructive reforms needed to keep our tax system
up to date and to maintain its equity. Previous messages have emphasized
the need for promptCongressionaland Executiveaction to alleviatethe deficit
in our international balance of payments-to increase the modernization,
productivityand competitivestatus of American industry-tostimulate the

expansion and growth of our economy-to eliminate to the extent possible
economic injustice within our own society-and to maintain the level of
revenues requested in my predecessor's Budget. In each of these endeavors,
tax policy has an importantrole to play and necessary tax changes are herein
proposed.

The elimination 'of certain defects and inequities as proposed below will

provide revenue gains to offset the tax reductions offered to stimulate the

economy. Thus no net loss of revenue is involved in this set of proposals. I
wish to emphasizehere that they are a set-andthatconsiderationsof both
revenue and equity, as well as the interrelationshipof many of the proposals,
urge their consideration as a unit.

I am instructing the Secretaryof the Treasury to furnish the Committeeon

Ways and Means of the House a detailed explanation of these proposals in
connection with their legslative consideration.

I. Long-RangeTax Reform
While it is essential that the Congress receive at this time this Adminis-

tration's proposals for urgent and obvious tax adjustments needed to fulfill
the aims listed above, time has not permitted the comprehensive review
necessary for a tax structure which is so complicatedand so critically impor-
tant to so many people. This message is but a first though urgent step along
the road to constructive reform.

I an directing the Secretayy of the Treasury, building on recent tax studies of
the Congress, to undertake the research and preparation of a comprehensivetax
reform program to be placed befoye the next session of the CO71gress.

Progressing from these studies, particularly those of the Committee on

Ways and Means and the Joint Economic Committee, the program should
be amed at providing a broader and more uniform tax base, together with
an appropriate rate structure. We can thereby work toward the goal of a

higher rate of economicgrowth, a more equitable tax structure, and a simpler
tax law. I know these objectives are shared by-and, at this particular time
of year, acutely desired by-the vast majority of the American people.

In meeting the demands of war finance, the individual income tax moved
from a selective tax imposed on the wealthy to the means by which the great
majority of our citizens participates in paying for well over one-half of our

total budget receipts. It is supplemented by the corporation income tax,
which provides for another quarter of the total.
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This emphasis on income taxation has been a sound development. But so
many taxpayershave become so preoccupiedwith so many tax-savingdevices
that business decisionsare interfered with, and the efficient functioningof the
price system is distorted.

Moreover, special provisions have developed .into an increasing source of
preferentialtreatmentto variousgroups. Wheneverone taxpayer is permitted
to pay less, someoneelse must be asked to pay more. The uniformdistribution
of the tax burden is thereby disturbed and higher rates are made necessaryby the narrowingof the tax base. Of course, some departuresfrom uniformityare needed to promote desirable social or economic objectives of overridingimportance which can be achieved most effectively through the tax mecha-
nism. But many of the preferences which have developed do not meet such a
test and need to be re-evaluated in our tax reform program.It will be a major aim of our tax reform program to reverse this process,by broadening the tax base and reconsidering the rate structure. The result
should be a tax system that is more equitable, more efficient and more con-
ducive to economic growth.

II. Tax Incentive /or Modernizationand Expansion
The history of our economy has been one of rising productivity, based on

improvementin skills, advances in technology, and a growing supply of more
efcient tools and equipment.This rise has been reected in rising wages and
standardsof living for our workers, as well as a healthy rate of growth for the
economyas a whole. It has also been the foundationof our leadershipin world
markets, even as we enjoyed the highest wage rates in the world.

Today, as we face serious pressureon our balance of paymentsposition, we
must give special attention to the modernizationof our plant and equipment.Forced to reconstructafter wartime devastation,our friends abroad now pos-
sess a modern industrialsystem helping to make them formidablecompetitorsn world markets. If our own goods are to compete with foreign goods in priceand quality, both at home and abroad, we shall need the most efficient plantand equipment.

At the same time, to meet the needsof a growingpopulationand labor force,
and to achieve a rising per capita ilacome and employment level, we need a
high and rising level of both private and public capital formation. In my pre-
cedingmessages, I have proposedprograms to meet some of our needs for such
capital formationin the public area, including investmentinintangiblecapitalsuch as education and research, as well as investment in physical capital such
as buildings and highways. I am now proposingdditional incentives for the
modernizationand expansion of private plant and equipment.

Inevitably, capital expansion and modernization-nowfrequently under
the name of automation-alterestablished modes of production. Great bene-
fits result and are distributedwidely-butsome hardships result as well. This
places heavy responsibilitieson publicpolicy, not to retard modernizationand
capitalexpansionbut to promotegrowth and amelioratehardshipswhen they
do occur-tomaintain a high level of demand and employment, so that those
who are displaced will be reabsorbed quickly into new positions-and to
assist in retraining and tinding new jobs for such displaced workers. We are
developing, through such measures as the Area Redevelopment Bill and a

strengthenedEmploymentService, as well as assistance to the unemployed,
the programs designed to achieve these objectives.

High capital formation can be sustained only by a high and rising level of
demand for goods and service. Indeed, the investmentincentiveitselfcan con-
tribute materially to achieving the prosperous economy under which this in-
centivewill make its maximumcontributionto economicgrowth. Rather than
delaying its adoption until all excess capacityhas disappearedand unemploy-
ment is low, we should take this step now to strengthen our anti-recession
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program, stimulate employment and increase our export markets.
Additional expenditures on plant and equipment will immediately create

more jobs in the construction, lumber, steel. cement, machinery and other
related capital goods industries. The staffing of these new plants-andfilling
the orders for new export markets-will require additional employees. The
additional wages of these workers will help create still more jobs in consumer

goods and service industries. The increase in jobs resulting from a full year's
operation of such an incentive is estimated at about half a million.

Specifically, there]ore, I recommend enactment of an investment tax incentive
in the /orm o/ a tax credit ot
-5% ot all new plant and equipment investment expenditures in excess o/

current deprecidtion allowances
-6% o/ such exendittresbelow this level but in excess oj 50% o/ depreciation

allowances; with
-o% on the first $ 5,000 o/ new investment as a minimum credit.

This credit would be taken as an offset against the firm's tax liability, up to

an over-alllimitationof 30 % in the reductionof that liability in any one year.
It would be separate from and in addition to depreciationof the eligible new

investmentat cost. It would be available to individuallyowned businesses as

well as corporate enterprises, and apply to eligible investment expenditures
made after January I of this year. To remain a real incentiveand make a ma-

ximhm contribution to those areas of capital expansion and modernization
where it is most needed, and to permiteffcientadministration,eligible invest-
ment expenditureswould be limited to expenditureson new plant and equip-
ment, on assets located in the United States, and on assets with a life of six

years or more. Investments by public utilities other than transportation
would be excluded, as would be investment in residential constructioninclu-

ding apartments and hotels.
Of the eligible frms, it is expected that many small firms would be able to

take advantage of the minimum credit of lO% on the first $ 5000 of new in-

vestment which is designed to provide a helpful stimulus to the many small

businessesin need of modernization.Other small frms, subject to a 30 % tax

rate, would strive to be eligible for the full 15 % credit-the equivalent for
such firms of a deduction from their gross income for tax purposes of 50 % of
the cost of new investment. Among the remaining rms, it is expected that a

majority would be induced to make new investments in modern plant and

equipment in excess of their depreciaton in order to earn the I5% credt.
New and growing frms would be particularly benefited. The 6 % credit for
those whose new investment exenditures fall between 50% and IoO% of
their depreciation'allowances is designed to afford some substantial incentive
to the depressed or hesitant firm which knows it cannot yet achieve the 15 %
credit.

In arrivingat this form of tax encouragement to investment, careful con-

sideration was given to other alternatives. If the credit were given across-

the-boardto all new investment,a much larger revenue loss would result from

those expenditureswhich would have been undertaken anyway or represent
no new level of effort. Our objective is to provide the largest possible nduce-
ment to new investmentwhich would not otherwisebe undertaken.Thus the

plan recommendedabove would involve the same revenue loss-approxima-
tely $ I.7 billion-as only a 7 percent credit across-the-board to all new in-
vestment.

The use of currentdepreciationallowancesas the thresholdabovewhich the

higher rate of credit would apply recommendsitself for a number of reasons.

Depreciationreflects the average level of investmentover the past, but is a less
restrictive and more stable test than the use of an average of investmentex-

penditures for a period such as the preceding five years. In addition, the de-

precation allowances themselves n effect supply tax-free funds for invest-
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ment up to this level. We now propose a tax credit- which would help to
secure funds needed for the additional investment beyond that level.

The proposedcredit, in termsof the revenue loss involved, will also be much
more eective as an inducementto investment that an outright reduction in
the rate of corporation income tax. Its benefits would be distributed more

broadly, since the proposed credit will apply to individuals and partnerships
as well as corporations. It will also be more effective as a direct incentive to
corporate investment, and increase available funds more specifically in those
corporations most likely to use them for additional investment. In short,
wheres the credit will have the advantageof focusingon the profitabilityof
new investment, much of the revenue loss under a general corporate rate
reduction would be diverted into raising the profitabilityf old investment.

It is true that this advantage of focusing entirely on new investment is
shared by the alternative strongly urged by some---a tax change permitting
more rapid depreciation of new assets (be it accelerated depreciation or an

additionaldepreciationallowance for the first year). But the proposed invest-
ment credit would be superior, in my view, for a number of reasons. In the
first place, the determination of the length of an asset's life and proper
methods of deprecation have a normal and important function in deter-
mining taxable income, wholly apart from any considerations of incentive;
and they should not be altered or manipulated for other purposes that would
interfere with this function. It may be that on examination some of the
existingdepreciationrules will be found to be outmodedand inequitable; but
that is a question that should be separated from investment incentives. A
review of these rules and methods is underway in the Treasury Department
as a part of its over-all tax reform study to determine whether changes are

appropriate and, if so, what form they should take. Adoptionof the proposed
incentivecredit would in no way foreclose later action on these aspects of de-
preciation.

In the second place, an increase in tax depreciation tends to be recorded in
the firm's accounts, thereby raising current costs and acting as a deterrent to
price reduction. The proposed investmentcredit would not share this defect.

Finally, it is clear that the tax credit would be more effective in inducing
new investment for the same revenue loss. The entire credit would be reflect-
ed immediately in the increased funds available for investment without in-
creasing the company's future tax liability. A speed-up iD depreciation only
postpones the timing of the tax liability on profits from the investment to a
later date-an increase in profitability.not comparable to that of an out-
right tax credit. Yet accelerated depreciation is much more costly in imme-
diate revenues.

For example, on an average investment, a tax credit of 15 % would bring
the same return to the frm as an additional first year depreciation o over

50 % of the cost of the investment. Yet the immediate revenue loss to the
Treasury from such additional depreciation would be twice as much, and
would remain considerably higher for many years. The incentive to new in-
vestmentour economy needs, and which this recommendationwould provide
at a revenue loss of $ I.7 billion, could be supplied by an initial writeoi only
at an immedate cost of $ 3.4 billion.

I believe this investment tax credit will become a useful and continuous
part of our tax structure. But it will be a new venture and remain in need of
review. Moreover, it may prove desirable for the Congress to modify the
credit from time to time, so as to adapt it to the needs of a changingeconomy.
I strongly urge its adoption in this session.

III. Tax Treatment of Foregn Income

Changing economic conditions at home and abroad the desire to achieve
greater equty in taxation, and the strains which have developed in our bal-
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ance of payments position in the last few years, compelus to examinecritic-
ally certain features of our tax system which, in conjuction with the tax
systemof other countries,consistentlyfavorUnitedStates private investment
abroad compared with investment in our own economy.

I. Elimination of tax de[ettal privileges in develoed countries and tax
haven defettal privileges in all countries. Profits earned abroad by American
firms operating through foreign subsidiaries are, under present tax laws,
subject to United States tax only when they are returned to the parent com-

pany in the form of dividends. In some cases, this tax deferral has made
possible indefinite postponement of the United States tax; and, in those
countries where income taxes are lower than in the United States, the ability
to defer the payment of U.S. tax by retaining income in the subsidiary com-

panies provides a tax advantage for companes operating through overseas
subsidiariesthat is not available to companiesoperatingsolely in the United
States. Many American investors properly made use of this deferral in the
conduct of their foreign investment. Though changing conditions now make
continuance of the privilege undesirable, such change of policy implies no
criticism of the investors who so utilize this privilege.

The undesirabilityof continuingdeferral is underscoredwhere deferral has
served as a shelter for tax escape through the unjustifiableuse f tax havens
such as Switzerland.Recentlymore and more enterprisesorganizedabroad by
American firms have arranged their corporate structures-aidedby artificial
arrangements between parent and subsidiary regarding intercompany pric-
ing, the transfer of patent licensing rights, the shifitng of management fees,
and similar practices which maximize the accumulationof profts in the tax
haven-soas to exploit the multiplicityof foreign tax systems and internatio-
nal agreements in order to reduce sharply or eliminate completely their tax
liabilities both at home and abroad.

To the extent that these tax havens and other tax deferral privileges result
in U.S. firms investingor locatingabroad largely for tax reasons, the efficient
allocation of international resources is upset, the initial drain on our already
adverse balance of payments is never fully compensated, and profits are re-

tained and reinvested abroad which would otherwise be invesi-d in the
United States. Certainly since the postwar reconstruction of Europe and
Japan has been completed, there are no longer foreign policy reasons for
providing tax incentives for foreign investment in the economicallyadvanced
countries.

I therefore recommend that legislationbe adotedwhich would, after a two step
transitional period, tax each year American corporations on their current share
ot the undistributedprofits realized in that year by subsidiarycorporationsorga-
nized in economically advanced countries. This current taxation would also
apply to individual shareholders of closely-held corporations in those coun-
tries. Since income taxes pid abroad are properlya credit against the United
States income tax, this would subject the income from such business activities
to essentiallythesame tax rates as business activitiesconductedin the United
States. To permitirms to adjust their operations to this change, I also recom-
mend that this result be achieved in equal steps over a two-yearperiod, under
which only one-half of the profits would be affected during 1962. Where the
foreign taxes paid have been close to the U.S. rates, the impactof this change
would be small.

At the same time, I recommendthat tax defettal be continued for income from
investment in the developing economies. The free world has a strong obligation
to assist in the developmentof these economies, and private investment has
an important contribution to make. Continued income tax deferral for these
areas will be helpful in this respect. In addition, the proposed eliminationof
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income tax deferral on United States earnings in industrialized countries
should enhance the relative attraction of investment in the less developed
countries.

On the other hand, I recommendeliminationof the taxhavendevice any-
where in the world, even in the underdevelopedcountries, through the elimi-
nation of tax deferral privileges for those forms of activities, such as trading
licensing, insurance and others, that typically seek out tax haven methods of
operation. There s no valid reason to permit their remaininguntaxed regard-
less of the country in which they are located.

2. Taxation of Foreign InvestmentCompanies. For some years now we have
witnessed substantial outflows of capital from the United States into invest-
ment companies created abroad whose principal justification lies in the tax
benefits which their method of operation produces. I recommend that these
tax benefits be removed and that income derived through such foreign n-
vestmentcompanies be treated in substantiallythe same way as ncome from
domestic investment companies.

3. Taxation of AmericanCitizens Abroad. It is more justifiable to provide
tax exemptions for individuals living in the developed countries than it is
to provide tax inducements for capital investment there. Nor should we per-
mit totally unjustified tax benefits to be obtained by those Americans whose
choice of residence is dictated primarily by their desire to minimize taxes.

I, therefore, recommend:
-that the total tax exemptionnow accorded the earned income of American
citizens residing abroad be completely terminated for those residing in
economicallyadvanced countries;
-that this exemption for earned income be limited to $ 20,000 for those
residing in the less deveoped countries; and
-that the exemption of $ 20,000 of earned income now accorded those citi-
zens who stay (but do not reside) abroad for I 7 out of I8 months also be com-

pletely terminated for those livingor traveling in the economicallyadvanced
countries.

4. Estate Tax on Property Located Abroad. I recommend that the exclusion
from the estate tax accorded real propertysituat(ed) abroad be termin(ated).
With the adoption several years ago of the credit for foreign taxes under the
estate tax, there is no justification for the continued exemption of such prop-
erty.

5. Allowance for ForeignTax on Dividends. Finally, the method by which
the credit for foreign ncome taxes is computed in the case of dividends invol-
ves a double allowance for foreign ncome taxes and should be corrected.

These proposals, along with more detailed and technical changes needed to

improve the taxation of foreign ncome, are expected to reduce substantially
our balance of payments deficit and to increase revenues by at least $ 250
million per year.

IV. Correction of Othey StructuralDe/ects
I next recommend a number of measures to remove other serious defects in

the income tax structure.These changes, while making it beginningtoward the
comprehensive tax reform program mentioned above, will provide sufficient
revenue gains to offset the cost of the investment tax credit and keep the
revenue-producingpotential of our tax structure intact.

I. Withholding on Interest and Dividends
It is the more unfortunate, therefore, that the application of the withhol_

ding principle has remained incomplete. Withholdingdoes not apply to divi -
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dends and interest, with the result that substantial amounts of such income,

particularly interest, improperly escape taxation. It is estimated that about

$ 3 billion of taxable interest and dividendsare unreported each year. This is

patently unfair to those who must as a result bear a larger share of the tax

burden. Recipientsof dividendsand interest should pay their tax no less than

those who receivewage and salary income, and the tax should be paid just as

promptly.Largecontinuedavoidanceof tax on the part of some has a steadily
demoralizingeffect on the compliance of others.

This gap in reportinghas not been appreciablylessenedby educationalpro-

grams. Nor can it be effectively closed by intensified enforcement measures,

except by the expenditure of inordinate amounts of time and money. With-

holding on corporatedividendsand on investmenttype interest, such as inte-

rest paid on taxable government and corporate securities and savings ac-

counts, is both necessary and practicable.

I, there/ore, recommend the enactment of legislation to provide /of a 20 %

withholding vate on corporate dividends and taxable investment type interest,

effective JanuaryI, 1962, under a system which would not require the prepara-
tion ot withholdingstatements to be sent to recipients. It would thus place a rela-

tively light burden of complianceon the- payers of interest and dividends-

certainly less than that placed on payers of wages and salaries-whileat the

same time largely solving the compliance problem for most of the taxpayers

receiving dividends and interest. Steps will also be taken to avoid hardships
for recipients who are not subject to tax.

The remaining need for compliance, largely in the high income group sub-

ject to a higher tax rate, would be met through the concentrationof enforce-

ment devices on taxpayers in these brackets. Introductionof equipment for

the automatic processing of information returns would be especially helpful
for this purpose and would thus supplement the extension of withholding.

Enactmentof this proposal is estimated to increase revenue, by $ 600 mil-

lion per year.

2. Repeal of the DividendCredit and Exclusion.The present law provides for

an exclusionfrom incomeof the first $ 50 of dividendsreceived from domestic

corporations, and for a4% credit against tax of such dividend incomen ex-

cess of $ 50. These provisions were enacted in 1954. Proponents argued that

they would encouragecapital formation through equity investment,and that

they would provide a partial offset to the so-called double taxation of divi-

dend income. It is now clear that they serve neither purpose well; and I,

therefore, recommend the repeal of both the dividend credit and exclusion.

The dividend credit and exclusion are equally inadequate as a solution to

the so-called problem.ofdouble taxation. Whatevermay be the merits of the

arguments respecting the existence of double taxation, the proviions of the

1954 Act clearly do not offer an appropriate remedy. They greatly overcom-

pensate the dividend recipient in the high income bracket, while giving either

insufficient or no relief to shareholderswith smaller income.

This point deserves emphasis. For viewed simply as a means of tax reduc-

ton, the dividend credit it wholly inequitable.The distributionof its benefits

is highly favorable to the taxpayers in the upper income groups who receive

the major part of dividend income. Only aboutxopercentof dividend income

accrues to those with incomes below $ 5,000; about 80 percentof t accrues to

that 6.5 % of taxpayers whose incomes exceed $ Io,000 a year. Similarly,
dividend income is a sharply rising fraction of totalincomeas we moveup the

income scale. Thus, dividend income is about I percent of all income from all

sources for those taxpa;:erswith incomes of $ 3,000 to $ 5,000; but it consti-

tutes more than 25 percentof the incomefor those with $ IOO,000 to $ I 50,000
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of income, and about 50 percent for those with incomes over $ I,000,000.
The role of the dividend credit should not be confused with the broader

question of tax rates applicable to high incomes. These high rates deserve re-

examination; and this is one of the problems which will be examined in the
contextof next year's tax reform. But if top bracket rates were to be reduced,
the dividend credit is not the way to do it. Rate reductions, if appropriate,
should apply no less to those with high incomes from other sources, such as

professional and salaried people whose tax position is particularly difficult

today.
If the credit is eliminated, the $ 50 exclusion should also be discarded for

similar reasons. The tax saving from the exclusion is substantiallygreater for
a dividend recipient with a high income than for a recipient with low income.
Moreover,on equitygrounds, there is no reason for giving tax reductionto that
small fraction of low income tax payers who receive dividends in contrast to

those who must live on -wages, interest, rents or other forms of income.
The x954 formula therefore is a dead-end and should be rescinded, effective

December3 I of thisyear. The estimatedrevenuegain is $ 450 millionper year.

3 Expense Accounts. In recent years widespread abuses have developed
through the use of the expense account.Too many firms and individualshave
devised means of deducting too many personal living expenses as business ex-

penses, thereby charging a large part of their cost to the Federal Government.
Indeed, expense account living has become a byword in the American scene.

This is a matter of nationalconcern, affecting not only our public revenues,

our sense of fairness, and our respect for the tax system, but our moral and
business practices as well. This widespread distortion of our business and

social structure is largely a creature of the tax system, and the time has come

when our tax laws should cease their encouragementof luxury spending as a

charge on the Federal treasury. The slogan-It'sdeductible-shouldpass
from our scene.

Tighterenforcementof present legislation will not suffice. Even though in
some nstances entertainmentand related expenses have an association with
the needs of business, they nevertheless confer substantial tax-free personal
benefits to the recipients. In othercase, deductionsare obtained by disguising
personal expenses as business outlays. But under present law, it is extremely
difficult to separateout and disallowsuch pseudo-businessexpenditures. New

legislation is needed to deal with the problem.

I, therefore. recommend that the cost of such business entertainment and the
maintenance o/ entertainment /acilities (such as yachts and hunting lodges) be
disallowed in lull as a tax deductionand that restrictions be imposed on the de-

ductibility of business gifts, expenses of business trips combined with vacations,
and excessive personal living expenses incurred on business travel away /rom
home.

I feel confident that these measures will be welcomed by the American

people. I am also confident that business firms, now forced to emulate the

expense account favors of theircompetitors,howeverunsoundor uneconomic-
al such practices may be, will welcome the removal of this pressure. These
measures will strengthen both our tax structure and the moral fibre of our

society. These provisions should be effective as of January x, x962 and are

estimated to increase Treasury receipts by at least $ 250 million per year.

4. Capital Gains on Sale of Depyeciable Business Property. Another flaw
which should be corrected at this time relates to the taxation of gains on the
sale of depreciablebusiness property. Such gains are now taxed at the prefer-
ential rate applicable to capital gains, even though they represent ordinary
ncome.

I89



Various Documents V Documents Divers

This situation arises because the statutory rate of depreciation may not
coincide with the actual decline in the value of the asset. While the taxpayer
holds the property, depreciation is taken as a deduction from ordinary in-
come. Upon its resale, where the amountof depreciationallowableexceeds the
decline in the actual value of the asset so that a gain occurs, this gain under

present law is taxed at the preferentialcapital gains rate. The advantages re-

sulting from this practice have been increased by the liberalizationof depre-
ciation rates.

Our capital gains concept should not encompass this kind of income. This
in(e)quity should be elimnated, and especially so in view of the proposed
investment credit. We should not encourage through tax incentives the fur-
ther acquisition of such property as long as this loophole remains.

I therefore recommend that capital gains treatment be withdrawn from gains
on the disositionof depreciable yoperty, both ersonal and real roperty, to the
extent that deprciation has been deducted for such property by the seller in,

pyeviousyears, permitting only the excess of the sales price over the original cost
to be treated as a capital gains. The remainder should be treated as ordinary
income. This reform should immediately become effective as to all sales
taking place after the date of enactment. It is estimated to raise revenue by
$ 20o. million annually.

5. Cooperatives and Financial Institutions. Another area of the tax laws
which calls for attention is the treatment of cooperatves, private lending
institutions, and fire and casualty insurance companies.

Contrary to the intention of Congress, substantial income from certain
cooperative enterprises, reflecting business operations, is not being taxed
either to the cooperative organization itself or its members. This situation
must be corrected in a manner that is fair and just to both the cooperatives
and competing businesses.

The present inequity has resulted from court decisions which held patron-
age refunds in certain forms to be non-taxable. I recommend that the labe

clarified so that all earnings are taxable to either the cooeratives or to their
patrons, assessing the patron on the earnings that are allocated to him as patron-
age dividends or refunds in scrip oy cash. The withholding principle recom-

nended above should also be aplied to patronage dividends or refunds so that
the average patron receiving scrip will, in effeCt,- be given the cash to pay his
tax On his patronagedividendor refund. The cooperativesshould not be penaliz-
ed by the assessmentof a patronage tax upon dividendsor refunds taxable to
the patron but left in the business as a substitute for the sale of securities to
obtain additional equity capital. The exemption for rural electric coopera-
tives and credit unions should be continued.

The tax provisionsapplicableto fire and casualtyinsurancecompanies,orig-
inally adopted in 1942, need to be reviewed in the light of currentconditions.
Many of these companies, organized on the mutualor reciprocalbasis are now

taxed under a special formula which does not take account of their under-
writingsgains and thus results in an inequitabledistributionof the tax burden
among various types of companies. Consideration should be given to taxing
mutual or reciprocal companies on a basis similar to stock companies, fol-
lowing the pattern of similar treatmentof stock and mutual enterprise in the
life insurance field.

Some of the most important types of private savings and lending institu-
tions in the country are accorded tax deductible reserve provisions which
substantially reduce or eliminate their Federal income tax liability. These
provisions should be reviewed with the aim of assuring non-discriminatory
treatment.

Remedal legislation in these fields would enlarge the revenues and contrib-
ute to a fair and sound tax structure.
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V. Tax Administration
I . TaxpayerAccountNumbers. The Internal RevenueServicehas begun the

nstallation of automatic data processing equipment to improve administra-
tion of the growing job of tax collection and enforcement. A system of identi-
fying taxpayer account numbers, which would make possible the bringing
togetherof all tax data for any one particular taxpayer, is an essential part of
such an improved collection and enforcementprogram.

For this purpose, social security.numberswould be used by taxpayers al-

ready having them. The small minority currently without such numbers
would be assgned numbers which these persons could later use as well for
social security purposes if needed. The numbers would be entered on tax re-

turns, information returns, and related documents.

I recommend that legislation be enacted to authorize the use of taxpayer
account numbers beginning January I, I962 to identi[y taxpayer accounts

throughout the processingand record keeping operations of the InteynalRevenue
Service.

2. IncreasedAudit Coverage. The examinationof tax returns is the essence
of the enforcementprocess. The number of examining personnelo the Inter-
nal Revenue Service, however, has been consistentlyinadequate to cope with
the audit workload.Consequently,it has been unable to audit carefully many
of the returns which should be so examined. Anticipatedgrowth in our popu-
lation will, of course, increase this enforcement problem.

Related to broadened tax audit is the criminal enforcementprogramof the
Revenue Service. Here, the guiding principle is the creation' of a deterrent
to tax evasion and to maintain or, if possible, increase voluntary compliance
with all taxing statutes. This means placing an appropriatedegree of investi-
gative emphasis on all types of tax violations, in all geographical areas, and
identifying violations of substance in all ncome brackets regardless of occu-

pation, business or profession.
Within this frameworkof a balanced enforcementeffort, the Service is plac-

ing special investigativeemphasis on returns filed by persons receiving inco-
me from illegal sources. I have directed all Federal law enforcementagencies
to cooperate fully with the Attorney General in a drive against organized
crime, and to utilize their resources to the maximum extent in conducting
investigations of individuals engaged in criminal activity on a major scale.
With the foregoing in mind, I have directed the Secretary of the Treasury to
provide through the Internal Revenue Service a maximumeffort in this field.

To fulfill these requirements for improved audits, enforcement and anti-
crime investigation,t is essential that the Service be provided additional re-
sources which will pay their own cost many times over. In furthering the
Service's long-range plans, the prior Administrationasked additionalappro-
priationsof $ 27.4 million to hire about 3,500 additional personnel during fis-
cal x962, includingprovisions for the necessary increases in space and modern
equipmentvital to the efficientoperationof the Service. To meet the commit-
ments described above, this Administrationreviewed these proposals and re-
commended that they be increased by another $ 7 million and 765 additional
personnel to expedite the expansionand criminal enforcementprograms. The
pending alternative of only I,995 additional personnel, or less than one-half
of the number requested (by) this Administrationwould constitutelittle more
than the additional employees needed each year duringthe I96o's just to
keep up with he estimatedgrowth in numberand complexityof returns filed.
Thus I must again stronglyurge the Congress to give its full supporttomy original
r£quest. These increases will safeguard the long-termadequacy of the nation's
traditional voluntary compliance system and, at the same time, return the
added appropriationsseveral times over in added revenue.
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3. Inventory Reporting. It is increasingly apparent that the manipulation
of inventorieshas become a frequent method of avoiding taxes. Current laws
and regulations generally permit the use of inventory methods which are

acceptable in recognizedaccountingpractice. Deviationsfrom these methods,
which are not always easy to detect during examination of tax returns, can

often lead to complete non-paymentof taxes until the inventories are liqui-
dated; and, for some taxpayers, this'representspermanenttax reduction. The
understatingof the valuationof inventoriesis the device most frequentlyused.
I have directed the InternalRevenue Service to give increasingattention to this

area of tax avoidance, through a stepped-up emphasis on both the verificationof
the amounts reported as inventoriesand an examinationot methodsused in arriv-

ing at their reported valuation.

VI. Tax Rate Extension
As recommendeeby my predecessor, it is again necessary that Congress enact

an extension of present corporation income and excise tax rates otherwise sche-
duled fof reduction or termination on July , 1961. Such extension has been
adopted by the Congress on a number of previous occasions, and our present
revenue requirements make such extension absolutely necessary again this

year.
In the absenceof such legislation, the corporatetax rate would be decreased

5 percentagepoints, from 52 percentto 47 percent, excise tax rates on distilled
spirits, beer, wines, cigarettes, passenger automibiles, automobile parts and
accessories, and the transportationof persons would also decline; and the ex-

cise tax on general telephone service would expire. We cannot afford the loss
of these revenues at this time.

VII. Aviation Fuel

My predecessorrecommendeda flat 4 cent tax for both aviationgasoline
and jet fuels. Such a request, however, appears to be unrealisticin view of the
current financial condition of the airline industry.

Therefore, I recommend:

-extending the present net 2-cent rate on aviation gasoline to jet fuels;
-holding this uniform rate coveringboth tyes of fuel at the 2-cent level for fscal
I962; and
----providing tor annual increments in this rate of 1i9 cent a/ter fiscalyear I962
until the portion ol the cost ot the airways properly allocable to civil aviation is

substantially recovered by this tax.

Conclusion
The legislation recommended in this message offers a first step toward the

broader objective of tax reform. The immediate need is for encouragingeco-

nomie growth through modernizationand capital expansion, and to remove

tax preferences for foreign investmentwhich are no longer needed and which
impair our balanceof paymentsposition. A beginning is made also toward re-

moving some of the more glaring defects in the tax structure. The revenue

gain in these proposals will offset the revenue cost of the investment credit.
Finally, certain rate extensionsare needed to maintain the revenue potential
of our fiscal system.

These itemsneedto be done now; but they are a first steponly. They will be
followednext year by a second set of proposals,aimed at thorough income tax
reform. Their purpose will be to broaden and unify the income tax base, and
to review the entire rate structure in the light of these revisions. Let us join in
solving these immediate problems in the coming months, and then join in
further action to strengthen the foundationsof our revenue system. (Signed,
John F. Kennedy; dated 4-20-6I.)

Source: Federal Tax Report Bulletin, 27.4.i96i

'...: :
. I92

.



I

ZUR FRAGE DER AUSLEGUNGVON STEUERGESETZEN

IN DEUTSCHLANDUND IN DEN NIEDERLANDEN.*)
von

Mr. H. Schuttever

Professor der Staatsuniversitt Utrecht

Vize-Prsident des Oberlandesgerichtesim Haag

I. Ein/hrung.
AufjedemGebietder Rechtswissenschaftgibt es Probleme, welche

zu verstehen auch der zuknftige Jurist, der Student von heute, im

Stande ist. So ein Problem bildet im Steuerrecht die Frage der

Gesetzesauslegung. In diesem Aufsatz wird ein Versuch gemacht,
nachzuprfen, zuerst ob die Auslegungsfragen anlsslich der deut-

schen Steuergesetzgebungdieselbenoder hnliche sind als diejenigen
denen sich der niederlndische Jurist gegenbergestellt sieht, und

zweitens wie man sich zu dieser Frage in der Bundesrepublik und

in den Niederlandenverhlt. Dabei muss von der Behandlungeiner

Reihe grundlegender steuerrechtlicher Begriffe abgesehen werden.

Es sei nur festgestellt, dass Steuern Geldabgaben sind, die ein

ffentliches Gemeinwesen nach bestimmten allgemein geltenden
Massstben kraft seiner Finanzhoheit ohne unmittelbare Gegen-
leistung von denen erhebt, bei denen die gesetzlich erforderten

Tatbestandsmerkmalevorliegen. So etwa lautet Par. I der noch zu

erwhnenden Abgabenordnung; in den Niederlanden fehlt eine

gesetzliche Begriffsbestimmung;das Schrifttum kommt jedoch in-

duktiv zu hnlcher Auffassung.
Mit der Steuererhebungbeabsichtigt das Gemeinwesen primr, die

Kosten der obrigkeitlichenTtigkeit auf die Individuenzu verteilen.

*) Anlsslicheines Besucheseiner Anzahl juristischer Studenten mit einigen
ihrer Professoren der Philipps-Universittin Marburg, an der Lahn hat u.a.

der Verfasser dieser Abhandlung fr diese Gste der juristischen Fakultt
der Utrechter Staatsuniversitteinen Vortrag abgehalten. Von diesem Vor-

trag ist unterstehender Aufsatz eine Bearbeitung.
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Die Frage nach dem Schlssel dieser Verteilung bleibe hier ausser

Betracht. Denn fr unseren Zweck gengt es, zu wissen dass die

Steuererhebung immer irgendwie mit Tatsachen, Ereignissen und

Handlungen des tglichen Lebens verknpft ist, und zwar mit sol-

chen Tatsachen, Ereignissenund Handlungen,welche der Obrigkeit
irgendwie Massstab, Index sein knnen fr das Vorhandenseindes

Vermgens, finanzielle Lasten zu tragen. Die Tatbestnde knnen

einfach oder kmpliziert sein. Man denke an den komplizierten
Begriff des steuerlichen Einkommens, an die Vererbung eines Ver-

mgens, an die bertragungeines Grundstcks,die Lieferungenund

sonstigen Leistungen von einem Unternehmer im Rahmen seines

Unternehmens (Umsatzsteuer). Man denke auch an rein faktische

Ereignisse wie die Einfuhr bestimmterWaren in das Zollgebiet, die

Entfernung der Tabakwaren aus dem Herstellungsbetrieb,die zur

Erhebung der Tabaksteuer Anlass gibt.
Diese Feststellungen treffen sowohl fr die Bundesrepublik wie

fr die Niederlandezu, und so ist die Lage ebenfalls in den anderen

Staaten. Was die Bundesrepublik und die Niederlande betrifft

lsst sich berdies feststellen, dass man, wrde man die gesammte
Steuergesetzgebung in den beiden Staaten nher betrachten und

versuchen, eine Einteilungder Steuern vorzunehmen,in der groszen

Linie eine weitgehendebereinstimmungfinden wrde.

Es lsst sich also denken, dass sich in beiden Staaten der Gesetz-

geber immer wieder der Aufgabe gegenbergestelltsieht: wie um-

schreibe ich den Tatbestand, den ganzen Komplex von Verhlt-

nissen, bei deren Verwirklichungdie Steuerschuldentsteht.

Die Antwort lsst sich nicht einheitlich geben. Der Steuertat-

bestand entnimmt seine Merkmale Lebensvorgngen, die der

Steuergesetzgeber gentigt ist, in ds Gewand von abstrakten

Rechtsnormen zu kleiden, in soweit sie als besteuerungswrdig
betrachtet werden. Das Gesetz nun kann sich -- darauf ist mit

Recht schon von Henseli) hingewiesen -- dabei zweierlei Methoden

bedienen.
Zuerst wird es in manchen Fllen ntig sein die tatbestands-

begrndenden Merkmale in steuerrechtlicher Eigenbegriffsbildung
zu entwickeln.Der Gesetzgeberfasst alsdann den Lebenstatbestand

in juristische Merkmale die nur -- oder in der Hauptsache -- auf

dem Gebiet des Steuerrechts Geltung beanspruchen. Als Beispiele
-
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nenne ich: Einkommen, Werbungskosten, Einfuhr, Umsatz, Auf-

wand, wesentliche Beteiligungen, Teilwert usw. Derartigen Be-

griffen gegenber erwchst dem Steuerrecht dann die Aufgabe,
durch Auslegung zu ermitteln, welche Lebensvorgnge das Gesetz

durch ihre Verwendung zu treffen beabsichtigte.
Ene zweite Mglichkeit bietet sich fr den Gesetzgeber bei der

Umschreibung des Steuertatbestands. Er kann namentlich -- und

wird oftmals -- den wirtschaftlichen Tatbestand, den zu treffen

er beabsichtigt, auch dadurch umschreiben dasz er bereits fr

andere RechtsgebietengeprgteBegriffeverwendet. Man knntehier

in Nachfolgevon Merk, in der Festgabe fr das Reichsgericht--

--

von steuerrechtlichen Entlehungsbegriffen sprechen, die man

dann den soeben gemeinten steuerrechtlichen Entsprechungsbe-
griffen gegenberstellen knnte. Knpft doch der steuerrechtliche

Gesetzgeber manchmal an Begriffe an, wie Erbschaften, Schen-

kungen, Pflichtteilsrechte, Eigentumsbergang an Grundstcken,

Verusserung, Versicherungsvertrge aller Art.

Bei der Verwendungvon Entlehungsbegriffenergeben sich sofort

Auslegungsschwierigkeiten. Ist doch bei Verwendung dieser Be-

griffe noch zweierlei mglich. Entweder verwendet das Steuerrecht

derartige Merkmale sozusagen nur als ,Hilfsbegriffe, d.h.

dass nicht die Rechts]orm des brgerlichen Rechts, (Erb-
schaft, Schenkung usw) massgebend ist, sondern der wirtscha-
liche Vorgang, der sich hinter dieser Rechtsformverbirgt, also etwa

die durch Erbwerb von Todeswegen mhelos in den Schoss gefalle-
ne, die Leistungsfhigkeit daher steigernde und deshalb besonders

steuerwrdige Bereicherung des Erben, Beschenkten usw.

Oder aber das Steuerrechtwill tatschlich nur (oder doch in erster

Linie) an bestimmten Rechts/ormen anknpfen, die zwar in der Regel
usseres Zeichen eines wirtschaftlichen Ereignisses sind, das der

Gesetzgeberfr besteuerungswertansieht, das er aber nur dadurch

glaubt treffen zu knnen, dass er das brgerrechtliche Rechtsge-
schft wirklich zum echten Steuertatbestand erhebt; letzteres ist

nach herrschender Ansicht z.B. der Fall bei dem von der GrErwSt

verwendeten Tatbestandsmerkmal Eigentumsbergang, in den

Niederlanden bei dem von dem Registratiewet I9I7 verwendeten

Tatbestandsmerkmal overdracht onder bezwarenden titel (ent-
geltliche Eigentumsbertragung).
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Gelegentlichhat es der Gesetzgeber in solchen Fllen fr ange-
messen gehalten, sich ausdrcklich nher ber seine Absichten

auszusprechen. So z.B. wenn die niederlndische Einkommen-

steuergesetzgebung von dem Wohnsitz einer natrlichen Person

spricht und dabei dann expressis verbis abstrahiert vom brger-
rechtlichen Begriffe. So hnlich im deutschen Steuerrecht ( I3

StAnpGes, abweichend vom Wohnsitzbegriffe im 7 BGB).
Ein anderes Beispiel bietet die Erbschaftsteuergesetzgebungder

beiden Staaten, in der der Begriff ,Schenkung in vom nationalen

brgerlichen Recht abweichender Weise gedeutet wird ( 3 Erb-

schStGes, art. I Successiewet 1956).
Ist so etwas aber nicht geschehen, so ist durch Auslegung zu

ermitteln welcher von beiden Fllen der Verwendung von Ent-

lehungsbegriffen vorliegt. Men denke z.B. an Ausdrcke wie Ver-

wandtschaft, Darlehen, Sache, u.s.w.

All dies scheint verwickelt und zwar unntigerweise verwickelt.

Bei nherer Betrachtung ergibt sich jedoch die Notwendigkeit
dieser KompliziertheitS).Denn Recht ist Lebensordnung,und jedes
Rechtsgebiet (Zivlrecht, Strafrecht, Steuerrecht usw) ordnet das

Leben unter seinem besonderenGesichtspunkt.DasZivilrechtgrenzt
die Rechtssphrender einzelnengerecht gegeneinaderab. Suum cui-

que. Das Steuerrecht bestimmt, welche Beitrge jeder fr den all-

gemeinen Aufwand zu leisten hat. Jedes Rechtsgebiet fasst die

Tatbestnde des Lebens unter seine Begriffe zusammen, um sie

seinen Normen zu unterwerfen. Diese Rechtsbegriffe sind Mittel

zum Zweck; ihr Inhalt entspricht diesem Zweck, d.h. dem Anliegen
des besonderen Rechtsgebietes. Deshalb gegebenenfalls die beson-

deren Rechtsbegriffe des Zivil-, des Strafrechts und auch des

Steuerrechts.Diese stehenselbstndig n-ebeneinander. Dabei decken

sich die Begriffe des einen Rechtsgebietsoft mit dem eines anderen,
oft aber berschneidensie sich.

Soweit wir fr dese Rechtsbegriffe der verschiedenen Rechts-

gebiete verschiedene Worte haben, ergeben sich keine Schwierig-
keiten. Nur dadurch, dass wir aus Bequemlichkeit oder wegen der

Armut unserer Sprache fr die selbstndigen Begriffe der verschie-

denen Rechtsgebiete die gleichen Worte gebrauchen, entsteht

anstelle des Eindrucks eines selbstndigen Nebeneinanders der

Eindruck eines Gegensatzes, als erkenne das Steuerrecht eine
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zivilrechtlicheGestaltung nicht an. Es handelt sich nicht um einen
Gegensatz der Betrachtungsweisen,sondern darum,dass die Lebens-
tatbestnde in beiden Rechtsgebieten unter den entsprechenden
selbstndigen Begriffen zusammengefasst werden. Das ist nun

aber keineswegs eine Besonderheit im Verhltnis von Zivil- und
Steuerrecht. Nur einige Beispiele: Das Wort Urkunde hat im
BGB, der ZPO oder dem StGB eine ganz verschiedene Bedeutung.
Under urschlichem Zusammenhang versteht das BGB im Ge-
gensatz zum StGB nur den adquaten urschlichen Zusammen-
hang. Das ffentlich-rechtlicheEigentum,wie es uns in Deutsch-
land im Verwaltungsrecht, insbes. im Baurecht, entgegentritt,
deckt sich nicht mit dem zivilrechtlichen.

II. Sind gesetzliche A14slegungsparagraphennotwendig
Allmhlich sind wir .somit mitten in die Probleme der Steuer-

rechtsauslegung hinein geraten. Und vielleicht ist die Notwendig-
keit, die Schwierigkeiten zu berwinden noch grsser als wenn sie
in einem anderen Rechtsgebiete gelegen wren; berdies sind hier
die Schwierigkeiten auch an sich grsser und zahlreicher als in
manchem anderen Rechtsgebiet. Mssen nicht oft geradedie Steuer-
entwrfe im Parlament schnell durchberaten werden, gibt es

nicht speziell dabei vielfache nderungen im Laufe der parlamen-
tarischen Behandlung Und ist nicht oft, wie schon Becker vor

mehr als vierzig Jahren festgestellt hat, das Ergebnis ein Bndel
von Unklarheiten und Widersprchen in der Gesetzgebung. Und
gerade bei der Anwendungder Steuergesetzegeht es in erster Linie
immer darum, das Dasein oder nicht-Dasein eines Schuldverhlt-
nisses zugunsten des Staates festzustellen.

Demgemss lsst sich die Frage stellen ob es gerade m Steuer-
recht nicht notwendig sei, in die Gesetzgebung Paragraphen auf-
zunehmen, die gesetzliche Auslegungsvorschriftenenthalten. Diese
Frage hat man in Deutschland anders gelst als bei uns. In
Deutschland existieren schon seit I9I9 gesetzliche Prinzipien ber
die Auslegung von Steuergesetzen, ber Scheingeschfte und ber
missbruchliche Steuerumgehung. In den Niederlanden gibt es

keine gesetzlichen Vorschriften. In beiden Staaten gibt es ein ziem-
lich umfassendes Schrifttum ber Gesetzesauslegung im Steuer-
recht. Man sieht daraus, dass man in der Bundesrepublik im all-
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gemeinen das Bestehen dieser Paragraphen fr ntzlich, wn-

schenswert, ja sogar fr unbedingt notwendig hlt. Schrieb doch

neulich noch kein geringerer als Ludwig Hessdrfer, z. Z. Prsident

des B,F.H., dass ohne die nher zu erwhnendeVorschrift ber die

wirtschaftliche Betrachtung der Steuergesetze, diese Gesetze

berhauptncht praktikabelwren3). IndiesemSnne, ja, tatsch-

lich noch weiter gehen auch die BemerkungenvonJosefKaiser,dem

es gerecht erscheinen wrde, dass in das anscheinend notwendiger-
weise sehr unvollkommeneund komplizierte Steuerrecht gesetzlich
verankerte Auslegungsregeln aufgenommen werden. Lehre und

Rechtsprechung sollten -- so meint er weiter -- zunchst schon

versuchen feste Auslegungsmasstbeherauszuarbeiten,die schliess-

lich Gesetzestatbestandwerden knnen. Mann sollte sich also nicht

damit begngen, Leitstze fr de Auslegung herauszufindenund

ufzustellen, sondern man sollte sie mutig in das Gesetz auf-

nehmen, so bald ihre vertretbarenMasstbeherrschendeAuffassung
geworden sind.4)

In deutlichem Gegensatz zu dieser Meinung hat vor einigen
Jahren Bundesrichter dr. Hartz die Auffassung vertretenS), ein

gesetzlicher Auslegungsparagraphsei nicht nur an sich berssig,
sohdern sogar in gewissen Hinsichten schdlich fr die Rechtsent-

wicklung. Dieser Jurist nimmt jedoch unter den Schriftstellern in

der Bundesrepublikm.E. eine Ausnahmestelle ein; im allgemeinen
jedoch werden die von mir gemeinten Paragraphen fr ntzlich

oder sogar notwendig gehalten, wenn auch Streitigkeiten ber die

Abgrenzung einerseits gegen den Bereich des par. I (ber Aus-

legung) und des par. 6 (ber Rechtsmissbrauch), anderseits ber

die Abgrenzungvon Scheingeschftenund Rechtsmissbrauch6) be-

stehen.
Ganz anders liegen die Verhltnisse in den Niederlanden. Gesetz-

liche Auslegungsparagraphenkennt man nicht. Ein grosses Schrift-
tum jedoch ist bezeichnend fr das Interesse, dass auch unsere

Juristen an der Problematikder Auslegung im Steuerrecht nehmen.
Im Grossen und Ganzen ist man sich dabei einig ber die Lsung
der Hauptprobleme. Dennoch ist auch bei uns neulich die Frage
errtert worden, ob nicht ein festes System von Auslegungsmasst-
ben aufzustellen sei, wenn auch nicht gesetzlich, so doch durch die

Wissenschaft und in der Rechtsprechung.
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Zu untersuchenwre also jetzt, welches System, welcher Gedanke

juristisch als das oder der Bessere betrachtet werden knne, ent-

weder das bisherige deutsche System, in dem man auf der Grund-

lage von Gesetzesparagraphen ber Auslegung, ber Scheinge-
schfte und ber Rechtsmissbrauch verfhrt oder unser System,
in dem man auf dem Boden der allgemeinen Rechtsdogmatikhan-

delt. Man soll den Baum aber nur nicht an seinem usseren erken-

nen, sondern an seinen Frchten. So werden wir zuerst die Ergeb-
nisse der Rechtsprechung in den beiden Lndern zu Rate ziehen,
und uns dann weiterhin mit der Auslegungslehre und deren Ent-

wicklung in allgemeinen -- abgesehen also vom Steuerrecht --

beschftigen.
Stellen wir also zuerst in die Mitte unserer Betrachtung, den

Text und die Entstehungsgeschichte des -- der Reichsabgaben-
ordnung von I9I9 entnommenen, jetzt im StAnpG von 1934 auf-

genommenen -- Paragraphen ber steuerrechtliche Gesetzesaus-

legung, Scheingeschfte und Rechtsrnissbrauch. Sprechen wir

danach ber die niederlndischedogmatische und richterliche Ent-

wicklung auf demselben Rechtsgebiete. Und prfen wir dann

schliesslich die Fragen: zuerst ob Wissenschaft und Judkatur in

Deutschland und in den Niederlanden zu verschiedenen prakti-
schen Auffassungen und Ergebnisse kommen. Die Ergebnisse
unserer Untersuchung -- in Verbindung mit einer Besinnung auf

das Wesen der Gesetzesauslegung im allgemeinen -- drften dann
fr die Lsung unserer Hauptfrage: ob nun das deutsche oder aber

das niederlndischeSystem das Besseresei, von Nutzen sein knnen.

III. ZuY Geschichte und Gestaung der Gesetzgebung in Deutschland.

Es war eine unglckliche,vielen unfaszbareZeit als Enno Becker,
ein Richter der ordentlichen Gerichtsbarkeit, ohne steuerliche Aus-

bildung, nur von den fr die steuerl. Gebiete zustndigen Ministe-

rialreferenten untersttzt, seine Arbeiten am Entwurf der Reichs-

abgabenordnungbegann.
Es war mitte November I9I8. Die deutsche Bevlkerung sah

sich der Notwendigkeitgegenber sich mit dem Geschehenen abzu-
finden. In jener so schwierigen Zeit arbeitete Becker unentwegt an

der Erfllung der ihm bertragenen Aufgabe. Er wusste, dass der
erforderliche Wiederaufbau zu bis dahin unvorstellbaren steuer-
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lichen Lasten fr die Bevlkerungfhrenwrde, und sein Bestreben

ging dahin, einen Gesetzesrahmen zu schmieden, innerhalb dessen

nach einheitlichemRecht in gesetzmssigerOrdnung einerseits der

Staat die gebotenen Zugriffsmglichkeitenempfing und anderseits

die Abgabepflichtigen nach der Erkenntnis der damaligen Zeit

angemessenen Rechtsschutzgewhrleistet erhielten.

Saevis tranquillus in undis schuf er ein Werk, monumentumaere

perennius, eine Art Grundgesetz des Steuerrechts, dass in seinen

Grundfesten auch die Erschtterungen des Rechtsaufbaus im

sogenannten Dritten Reich und den zweiten grossen Krieg ber-

dauert und eine unentbehrliche rechtliche Ordnung in dem Auf

und Ab der zahlreichen und sich ewig wandelnden Einzelsteuer-

gesetze in die Gegenwart herbergerettethat.7)
Damit soll nicht gesagt sein, dass die AO von I9I9 keine Novelle

erlebt'htte.So lste sich anno 1934 das Steueranpassungsgesetzaus

der RAO los, in dem jetzt die nachherzu erwhnendenParagraphen
ber Auslegung, ber Scheingeschfte und Rechtsmissbrauch ent-

halten sind.
In diesem StAnpGes. steht als erster Paragraph die Vorschrift

des ehemaligen Paragraphen4 der A.O., kraft welcher bei der Geset-

zesauslegungdie Volksanschauung,der Zweck und die wirtschaft-

liche Bedeutung der Steuergesetze und die Entwicklung der Ver-

hltnisse zu bercksichtigen sind. Nach den eigenen Worten

Beckers -- in vielen Vortrgen vor Verwaltungsbeamtenund Rich-

tern -- sollte diese Vorschrift wie das Salz die Speisen geniessbar
macht, als Lebenssaftdie Handhabungder Steuergesetzebeseelen.

Unddie Wrdigung dieser Vorschrift durch ihren Schpfer gipfelt
in der Wertung, dass er hr fast mehr Gewicht beilege als der

brigenAbgabenordnung,-- die doch mehrereHundertevon Para-

graphen enthielt.
Becker also wollte mit dieser Vorschrift ein gewisses Mass von

Freiheit bei Anwendung der Steuergesetze verbrgen, eine gewisse
Biegsamkeit, Spannkraft und Anpassungsfhigkeit in die Gesetze

selber hineintragen und so eine ausgiebige Bercksichtigung der

Lebensbedrfnisse der Wl'rtschaft ermglichen, sichern und er-

zwingen.8).
Enno Becker verstarb vor 2I Jahren, im Januar I940 ; seiner

umfassenden Arbeit sind voriges Jahr in der Bundesrepublik viele
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und umfassende Betrachtungen gewidmet. Aber auch im brigen
fesselt dort die Auslegungsfragewiederholt die Aufmerksamkeitder

Schriftsteller. Ich mchte mich nachhin (Vgl. VI) auf eine Betrach-

tung der Bedeutung des erwhnten Paragraphen beschrnken --

das Kernstck, der Grundsatz fr die sogenannte wirtschaftliche
Betrachtungsweise der Steuergesetze -, im Zusammenhang mit

den ebenfalls von Becker geschaffenen Paragraphen ber Schein-

geschfte und Rechtsmissbrauch, deren Hauptinhalt, kurz gefasst,
dieser ist:

Scheingeschfteund andere Scheinhandlungensind fr die Be-

steuerung ohne Bedeutung. Wird durch ein Scheingeschft ein

anderes Rechtsgeschft verdeckt, so ist das verdeckte Rechtsge-
schft fr die Besteuerung massgebend. (Par. 5 StAnpG.)

Durch Missbrauch von Formen und Gestaltungsmglichkeiten
des brgerlichen Rechts kann die Steuerpicht nicht umgangen
oder gemindert werden. (Par. 6 St.AnpG.).

Es drfte aber interessant sein, zunchst einen Blick auf die
Niederlande zu verfen um zu sehen wie Wissenschaft und Recht-

sprechung sich gestalten wenn nicht wie in Deutschland bewhrte
Gesetzestexte als Kernstcke zur Verfgung stehen, sondern jed-
weder Gesetzestext in dieser Hinsicht vllig fehlt. We verhlt sich

dann der niederlndische Staatsbrger den Steuern gegenber
Betrachtenwir also wie es bei uns -- wo schon in I568 die spanischen
Steuermassnahmen zu unserem 8o-jhrigen Freiheitskampf gegen
Spanien Anlass gaben -- mit der Auslegungsfrage beschaffen ist,
wie man bei uns den Scheingeschften steuerlich entgegentritt,
und ob dann vielleicht bei uns rechtsmissbruchliche Steuerum-

gehung ein casus non dabilis ist, oder aber ungehemmt betrieben

werden kann.

IV. Die Auslegungsdoktrinin den Niederlanden.

Als ich soeben sagte, in den Niederlandenkenne man keine gesetz-
lichen Auslegungsvorschriften,habe ich dabei schon Partei ergriffen
in einer dem Staatsrecht angehrigen Frage, und zwar die Frage
nach der Bedeutung des Art. I88 Abs. I unseres Grundgesetzes,
dessen Inhalt lautet:

Geen belastingen kunnen ten behoeve vart's Rijks kas worden

geheven dan uit kracht van een wet. (Es knnen keine Steuern zu
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Gunsten des Reiches erhoben werden als kraft eines Gesetzes.)
Meines Erachtens ist nmlich anzunehmen, dass es hier nicht um

eine Vorschrift geht, die etwa mit dem Problem der Gesetzesaus-

legung in Beziehunggebrachtwerden darf, sondern dass hiermit nur

im allgemeinen das historisch verankerte Legalittsprinzipbei der

Steuererhebungbetont ist.
In dieser Auffassungist die ratio legis des Art. 188 Abs. I materiell

dieselbe als die des Artikels I2 der Magna Charta von 1215

-nullumscutagiumvel auxiliumponatur in regno nostro nisi per
commune consilium regni nostri, usw. -, des Artikels 4 der Bri-

tischen Bill of Rights -- That levying money for or to the use of

the Crown, by pretence or prerogative, without grant of parlia-
ment...is illegal -, oder des Artikels 6 der Bill of Rights von

Virginia aus I776 -... that all men... cannot be taxed or

deprived of their property for public uses, without their own

consent or that of their representativesso elected, etc. -, oder

des Artikels I4 der Dclaration des droits de l'homme et du citoyen
von 1789: Tous les citoyens ont le droit de constater, par eux-

mmes ou par leurs reprsentants, la ncessit de la contribution

publique, de la consentir librement, d'en suivre l'emploi, et d'en

dterminer la quotit, l'assiette, le recouvrement et la dure.

Ein rechtsstaatliches Prinzip also, dass seit Jahrhunderten auch

in den Niederlanden bewhrte Lehre gewesenist, wie es auch in dem

Staatsrecht von vielen anderen Staaten zum Ausdruckgelngt ist.

Es soll jedoch betont werden, dass die hier vertreteneAuffassung
ber die Bedeutung des Art. 188 bei uns nur allmhlich durch-

gedrungen ist, und dass die Schriftstellerdes vorigen Jahrhunderts
und der ersten Dezennien von diesem Jahrhundert im allgemeinen
der Ansicht waren, diese Bestimmung des Grundgesetzes sei mit

der Auslegungsproblematik im Steuerrecht verknpft und gbe
namentlichAnlass, in sogenanntenZweifelsflleneine Auslegung zu

Gunsten des Steuerpichtigen zu whlen. So diente damals dieser

Paragraph zur Untersttzungdes als Auslegungsprinzipbetrachten

Adagiums: in dubio contra fiscum, und zur Abneigung gegen eine

GesetzeshandhabungmittelsAnalogie.
Dass meiner Ansicht nach diese lateinische Maxime brigens

historisch betrachtet, nicht mit Auslegungsproblemen,sondern nur

mit Beweisproblemen in Steuersachen zu schaffen hat -- ist doch

202



Schuttevev-AuslegungvOn Steuergesetzen Deutschland-Niederlande

eine Aussage von Modestinus die Quelle um die es sich handelt: non

puto delinqure eum qui in dubiis qaestionibus contra fiscum facile
responderit (Io Dig. De iure fisci XLIX, I4) -- sei nur nebenbei
erwhnt.

Die Auffassung jedoch dass Art. I88 einer Gesetzesanwendung
mittels Analogie im Wege stehe, ist krzlich mit beachtlichen
Grnden von Dr. H. A. Drielsmavertreten in seiner in der Utrechter
Universitt verteidigten Dissertation De Wetsinterpretatie in het
fiscale recht en de rechtsbescherming van de Nederlandse staats-

burger. Er hat aber, wie ich meine, im allgemeinen die nieder-
lndischen Fiskalisten nicht davon berzeugen knnen dass analo-
gische Gesetzesanwendung im Steuerrecht kraft des Artikels I88
prinzipiell untersagt sei. Die Schwierigkeit, ob es mglich ist,
Gcsetzesanwendung mittels Analogie von extensiver Gesetzes-
auslegung zu trennen mchte ich noch beiseite lassen.

Unser heutiges Schrifttum weicht also von den vorwiegenden
franzsischen und den belgischen Auffassungen, mit denen es im
vorigen Jahrhundert im Grossen und Ganzen bereinstimmte,ab.
Bei unseren sdlichen Nachbarstaatenherrscht doch im allgemeinen
die Auffassung, dass die Steuergesetze, wenn auch nicht buch-
stblich, dann doch in beschrnkendem Sinn und in dubio contra
fiscum ausgelegt werden mssen. Dabei begegnen wr wiederholt
einer Berufung auf die mit unserem Art. I88 G.G. bereinstimmen-
den Bestimmungendes entsprechenden Grundgesetzes, wie auf Art.
II62 Code civil: Dans le doute, la convention s'interprte contre
celui qui a stipul, et en faveur de celui qui a contract l'obliga-
tion. Man kann hier m.E. eine Nachwirkungder staatsrechtlichen
Betrachtungsweise der Steuern im Lichte der Lehre vom contrat
social erkennen.

Keine gesetzliche Auslegungsvorschriften also in den Nieder-
landen. Und vor kurzem htte ich hinzufgen knnen: und auch
bei den Schriftstellern keine Spur, die Annahme eines bestimmtes
Systems bei der Auslegung von Steuergesetzen zu befrworten.
Vor einigen Jahren aber hat der I959 leider verstorbene W. J. de
Langen, Professor im Steuerrecht an der Universitt der Stadt
Amsterdam, die Meinung vertreteng), dass die Gesetzesauslegung

angeblich nicht nur in Steuersachen nach einen System von
--

--

5 Hauptregelnzu geschehen hat, als welche er nennt:
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I. Wenn Gesetzestextund ratio legis deutlich sind und sich decken,
werden beide befolgt.

2. Wenn der Gesetzestext deutlich ist, jedoch die ratio legis nicht

deutlich, befolge man den Text.

3. Wenn der Gesetzestext undeutlich ist, die ratio legis jedoch
deutlich, befolge man letztere.

4. Bei deutlichem Gesetzestext und deutlicher ratio legis, welche

aber nicht mit dem Text in Einklang ist, muss eine Abwgung
stattfinden.

5 Bei undeutlichemGesetzestextund undeutlicherratio legis whle

der Auslegereinen sinnvollen Zweck.

(De Langen, blz. 59I e.v.).
De Langens grundlegendeArbeit erschien im Jahre [958. Vieles

ist seitdem schon darber geschrieben worden, jedoch mit seiner

Auslegungsmethodenhat sich im Schrifttumbei uns bis jetzt haupt-
schlich doch nur H. J. Hellema, Steuerrechtsprofessor an der

Vrije (Calvinistischen)Universiteit, eingehender beschftigt. Helle-

ma9a) lehnt die Wrdigungvon diesen oder hnlichen Auslegungs-
regeln ab, und wie ich meine, nicht mit Unrecht. Zu dem was ich

nachher in dieser Hinsicht mehr prinzipiell noch sagen werde,
mchte ich auf mehr praktischem Niveau schon bemerken dass

meiner Erfahrung nach -- ich mchte mich dazu auf eine lang-
jhrige Praxis in der Steuerverwaltungund auf die jngere Praxis

als Raadsheer und Vize-Prsident bei dem Steuersenat im Ober-

landesgericht berufen -- in der berwiegenden Mehrzahl der

Flle, in denen es sich um Auslegungsschwierigkeitenhandelt, diese

Probleme erst an zweiter Stelle heranrcken, weil sich meistens an

erster Stelle-die Schwierigkeit darbietet, zu bestirnmen wie der

Sachverhalt genau gewesen ist und wie die Tatbestnde, auf die

das Gesetz angewendetwerden muss, rechtlichtgewertet, betrachtet
werden mssen. Und diese in ersterLiniezu bewltigendeArbeit der

Steuerverwaltungoderdes Richters-- manknnteu.U. auch vondem

Steuerberateroder von den Beteiligten selbst reden -- ist es eben,
deren Ergebnisweitgehendvon Bedeutungist frdie theoretischerst

dann folgenden Fragen der Gesetzesauslegung. Meines Erachtens

hat Enno Becker ein offenes Auge auch fr diese Seite des Problems

der Auslegung gehabt, als er der Hauptregel ber Bercksichti-
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gung der wirtschaftlichen Bedeutung der Steuergesetze und der

Entwicklung der Verhltnisse, die ich zitierte, eine zweite Regel
beigab, kraft derer entsprechendes gilt fr die Beurteilung von

Tatbestnden. Es ist -- unbeschadet des nachher noch zu Be-

merkenden -- schon dieser komplexe Charakter der sich jedesmal
ergebenden Probleme, der die Mglichkeit eines festen Systems bei

der Auslegung im Wege steht.
Mehr prinzipiell sei brigens schon jetzt noch hinzugefgt, dass

obwohl oft die Auslegungsarbeitin Bezug auf einen Gesetzestext--

nur beschrnkt und einfach sein wird -- es doch ein Irrtum wre

zu meinen, dass es prinzipiell einen klaren Wortlaut gbe, der dann

einer Auslegung weder bedrfe noch zugnglich sei.
Diese Auffassung, die sich wahrscheinlich dem Satz cum in

verbis nulla ambiguitas est, non debet admitti voluntatis quaestio
anschliesst, beruht auf einer petitio principii. Man kann nmlich

ein Wortlaut nicht einfach von vornherein fr klar und eindeutig
erklren; denn ob ein Wortlaut klar und eindeutig ist, ergibt sich

erst durch die Auslegung. Mit ihrer Hilfe vermag erst der mehr oder

minder klare Sinn festgestellt zu werden. Die Feststellung, dass ein

ein Wortlaut eindeutigist, stellt immer ein Auslegungsergebnisdar.

Jede rechtliche Vorschrift ist einer Auslegung fhig und auch be-

drftig und erst die Auslegung zeigt, ob eine Bestimmungeindeutig
ist oder nicht. Nur das Mass der im einzelnen Fall zur Sinnerschlies-

sung vorzunehmendenBemhungen ist verschieden und manchmal

so gering, dass die Einheit von Wort und Sinn praktisch als eine

gleichsamdeskriptivfestzustellendeoder zu unterstellendeobjektive
Gegebenheit erscheint, also evident ist. Dies bedeutet aber nur,

dass in diesen Fllen die sonst vorzunehmenden besonderen Aus-

legungsbemhungen nicht erforderlich sind, nicht aber dass eine

Auslegung berhaupt ausgeschlossen ist.

So wurde es meines Erachtens in der Bundesrepublik klar dar-

gestellt u.M. von Weinsheimerlo); hnlich ist es in den Niederlanden

gesagt von Paul Scholtenn) und spter u.a. von M. H. Bregstein12),
so war es schon gesagt zur Zeit der Entstehung unseres Brger-
lichen Gesetzesbuches in 1838. Und eine solche Auslegung - ich

nehme schon voraus, was ich bei meiner Zusammenfassungnachher

noch sagen werde -- muss gewissermassen sogar jedesmal wieder

aufs Neue stattfinden, weil der Sinn des Gesetzestextesuntrennbar
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mit den wirtschaftlichenVerhltnissen, verbunden ist in denen -,

und den wirtschaftlichen Auffassungen unter denen das Gesetz

Anwendung finden mussl8).
Mit diesen Bemerkungen zur Auslegungsfrage im allgemeinen
mchte ich mich jetzt begngen.

(Fortsetzung in der nchtsten Nummer)

1) A. Hensel, Steuerrecht, 1933, S. 53. Vgl. auch Bhler-Strickrodt,Steuer-
recht I, I960, S. 172 ff.; fr die Niederlande: Adriani-van Hoorn, Het
Belastingrecht, zijn grondslagen en ontwikkeling, II, Amsterdam, I954

t) Die nachstehendenzwei Abstze sind einem Aufsatz von F. Buchwald in
Steuer und Wirtschaft, juli 196o (Noch einmal: Gegensatz von Zivil- und
Steuerrecht) entnommen.

,) L. Hessdrfer; Enno Becker und der Rechtstaat (St. u. W. Jan. 196o).
4) J. Kaiser, Zur Auslegung im Steuerrecht nach par. I Abs. 2 StAnpG (St.

u. W. Juli 1959). -- Es ist mir leider nicht mehr mglich gewesen in
meinem Aufsatz dem I96o erschienenen Buch dieses Autors (Aus-
legungsgrundstze im Steuerrecht, H. Luchterhand Verlag, Darmstadt)
Rechnung zu tragen.

6) W. Hartz, Die Auslegung von Steuergesetzen, Industria Verlag, I957.
') Vgl. dazu u.a. Gerhard Bopp: Scheingeschft, missbrauchliche Steuer-

umgehung und wirtschaftliche. Betrachtungsweise (Aufsatz in dem
Spitaler-Festschrift Von der Auslegung und Anwendung von Steuer-
gesetze, herausgegeben von Gnther Felix, Poeschel Verlag Stuttgart,
196O).

') Diese historische Betrachtung verdanke ich Mitteilungen von K. Fried-
lnder in einem Aufsatz in St. u. W. Januar I96o.

8) E. Becker, Abgabenordnung, par. 4.
') W. J. de Langen, De Grondbeginselen van het Nederlandse Belasting-

recht, Amsterdam, 1958.
,a) De rechtszekerheid in het fiscale recht, FED-Verslag 196o.
1o) W. Weinsheimer, Die Auslegung gegen den Wortlaut im Steuerrecht

(Schriftenreihedes Instituts fr Steuerrecht der Universitt Kln, 1958).
Vgl. auch denselben im Spitaler-Festschrift (erwhnt in Anm. 6).

11) P. Scholten, Nederlandsch Burgerlijk Recht, Algemeen Deel.
is) M. H. Bregstein, De betrekkelijkewaardeder wet. Vgl. auch D. J. Veegens

bei Urteil H.R. 26 Aug. I949, N.J. 195o, 651.
18) Aussprache von Bregstein, ebenda.
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SURVEY OF TAX LEGISLATION

APERUDE LEGISLATIONFISCALE

AUSTRIA Period from May Ist until June 3oth, I96I

Miscellaneous

139- Verordnung: Aufstellung von Durchschnittsstzenfr die Ermittlung
des Umsatzes und des Gewinnes (Gewerbeoertrages) bei nichtbuchfhrenden

Gewerbetreibenden. BGB1. fr die Rep. sterreich, 2o.6.1961, p. 693.
I4o. Verordnung: Aufstellungvon Durchschnittsstzenfr die Ermittlung .

des Umsatzes und Gewinnes aus Land- und Forstwirtschaft. BGB1. fr die

Rep. sterreich, 20.6.I96I, p. 7OI.

BELGIUM Period from May Ist until June 3oth, I96I

Taxes assimiles au timbre

Arrt royal du 3 mai 1961 relatif aux taxes assimiles au timbre. Mon.

Belge, 5.5.1961, p. 3940.
Arrt royal du 4 mai I96I modifiant l'arrt royal du II mars I953 ma-

jorant le taux de la taxe de transmission l'importation. Mon. Belge, 5.5.

196I, p. 3943.
Arrt royal du I5.5.I96I modifiant l'rrt royal du II.3.I953 majorant

le taux de la taxe de transmission l'importation. Mon. Belge, 3o.5.1961,
P. 4552.

Douanes et atcises
Arrt royal du lO.4.1961 relatif au Tarif des droits d'entre. Mon. Belge,

18.5.1961, p. 4299
Arrtsroyaux du 6.6.I96I relatifs au tarif des droits d'entre. Mon. Belge,

24.6.I96I, p. 5249

FRANCE Period from May Ist until June 3oth, I96I

Taxe suy le chiffre d'af[aies
Dcret no. 61-567 du 7.6.1961 relatif aux taux majors des taxes sur le

chiffre d'affaires. J.0., 8.6.I96I, p. 5I99.

Douanes et actises

Dcret no. 6I-482 du I5 mai I96I modifiant le tarif des droits de douane

d'importation. J., O. I7.5.I96I, p. 4475 Rectificatif J. 0., I8.5I96I, p.

45I9
Dcret no. 6I-502 du 20.5.I96I prorogeant pour l'anne 1961 les disposi-

tions du dcret no. 57-609 du I6 mai I957 accordant l'entre en franchise

des droits de douane ou au bnfice du tarif minimum dans le territoire

douanier franais des produits originaires du Cambodge. J.0., 26.5.196I,

P. 4748.
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Loi no 6I-508 du 27 mai 196I portant ratification du dcret no. 59-268 du

7 fvrier 1959 rtablissant la perception des droits de douane d'importation
sur certaines fontes et bauches en rouleaux pour tles. J.O., 28.5.1961,
P. 4827.

Loi no. 6I-509 du 27 mai 196I portant ratificationdu dcret no. 59-636 du

5 mai I959 portant rduction provisoire, quant la perception, de certains
droits de douane d'importation en rgime de droit commun et en tarif
minimum. J.0., 28.5.I96I, p. 4827

Loi no. 61-51o du 27 mai I96I portant ratifcation du dcret n. 59-1085
du I9 sept. 1959 portant rduction provisoire, quant la perception, de
certains droits de douane dimportation en rgime de droit commun et en

tarif minimum. J.O., 28.5.I96I, p. 4828.
Loi no. 61-511 du 27 mai I96I portant ratification du dcret no. 59-I I5I

du 1er octobre 1959 suspendant la perception du droit de douane d'impor-
tation sur le benzne (nO. 29-OI Da du tarif des droits de douane d'importa-
tion) dans la limite d'un contingent. J.O., 28.5.196I, p. 4828.

Loi no. 6I-5I2 du 27 mai 196I portant ratification du dcret no. 59-I250
du 31 octobre 1959 suspendant provisoirement la perception du droit de
douane d'importationsur les travertins et autres pierres calcaires d'une den-
sit apparente suprieureou gale 2,5 en blocs bruts ou quarris (no. 25-I5
Bb du tarif des droits de douane d'importation). J.O., 28.5.1961, p. 4828.

Loi no. 6I-513du 27 mai Ig6I portant ratificationdu dcret no. 59-1299 du

I7 novembre I959 portant rduction provisoire, quant la perception de
certains droits de douane d'importation en rgime de droit commun et en

tarif minimum. J.O. 28.5.I961, p. 4828.
Loi no. 61-514 du 27 mai I96I portant ratificationdu dcret no. 59-I497 du

28 dcembre 1959 portant rduction provisoire, quant la perception, du
droit de douane d'importation applicable, en rgime de droit commun, en

tarif minimum, certaines bauches en rouleaux pour tles. J.0., 28.5.1961,
p.4829.

Loi no. 6I-519 du 29 mai I96I portant ratification du dcret no. 60-I60 du
20 fvrier 196o relevant le taux de perception des droits de douane appli-
cables au glucose du numro I 7-02 B du tarf des drots de douane d'im-

portation en rgime de droit commun, J.O., 29/30.5.I96I, p. 4875.
Loi no. 61-520 du 29 mai 1961 portant ratification du dcret no. 60-624 du

29 juin I96o portant rduction, en rgime de Communaut conomique
Europenne, des droits de douane d'importation applicables dans le terri-
toire douanier. J.O., 29/3o.5.196I, p. 4875

Loi no. 61-521 du 29 mai I961 portant ratificationdu dcret no. 60-625 du

29 juin 196o portant, pour certains produits, modification du tarif des droits
de douane applicable l'entre dans le territoire douanier et, pour d'autres

produits, rduction de la perception des droits. J.O., 29/3o.5.I96I, p. 4875
Loi no. 61-522 du 29 mai 1961 portant ratification du dcret no. 60-635 du

2 juillet I96o relatif la perception,en rgimede droit commun, d'un droit de
douane d'importationsur le styrolne (styrne) monomre no. 29-oI De du
tarif des droits de douane d'importation. J.O., 2913o.5.1961, p. 4876.

Loi no. 6I-523 du 29 mai I961 portant ratificationdu dcret no. 60-IoI8 du

I9 septembre 1960 portant modification du tarif des droits de douane d'im-

portation applicable l'entre dans le territoire douanier en ce qui concerne

certainsproduitssidrurgiques. J.O., 29/30.5.I96I,p. 4876.
Dcret no. 61-525 du 27.5. 1961 portant suspension temporairede la percep-

tion des droits de douane d'importation applicable aux moutons et la
viande de mouton imports en Algrie. J.O., 29/30.5.196I, p. 4880.

Arrt du 21.6.1961 fixant les conditions auxquelles est subordonne
l'admission des marchandises sous certainesrubriquesdes tarifs des droits
de douane prvoyant un traitementplus favorable en fonction de la destina-
tion effective des marchandises. J.0., 22.6.1961, p. 5600.
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GERMANY Period from May Ist until June 30tk, I96I
Customs and excises
I. Vorordnung vom 9.5.I96I zur nderung des Deutschen Zolltarifs 1961
(Senkung der Binnen-Zollstzefr Waren der Agrarwirtschaft). BGB1. II,
17.5.1961, S. 521.

2. Verordnung vom 9.5.I96I zur nderung des Deutschen Zolltarifs I96I
(Zollkontingente fr Tabakerzeugnisseaus EWG-Lndern). BGB1. II, 17.5.
I96I, S. 535.

I. Verordnungvom IO.5.I96I'zurnderungder Erluterungenzum Deut-
schen Zolltarif 1961. BGB1. II, 17.5.1961. S. 536.

7. Verordnung vom 29.5.I96I zur nderung des Deutschen Zolltarifs
I96I (Senkng von Aussen-Zollstzen aus Anlass der DM-Aufwertung).
BGB1. II, 6.6.I96I, S. 557

Neufassungvom 3.6.I96I desSpielkartensteuergesetzes.BGB1. I, I3.6.1961,
S. 681.

Durchfhrungsbestimmungenvom 3.6.I96I zum Spielkartensteuergesetz
(SpielkStDB). BGB1. I, I3.6.I96I, S. 684.

Neufassungvom 9.6.1961 des Zndwarensteuergesetzes.BGB1. I, 16.6.I96I
S. 729.

6. Verordnung vom I5.6.I96I zur nderung des Deutschen Zolltarifs
I96I Aluminiumoxydusw.). BGB1. II, 20.6.I96I, S. 580.

Zollgesetz vom I4.6.I96I. BGB1. I, 2I.6.I96I0 S. 737

Conventions

Bekanntmachungvom 8.6.1961 ber das Inkrafttreten des Abkommens
zwischen des Bundesrepublik Deutschland und der Vereinigten Arabischen
Republik (gyptischeProvinz) zur Vermeidungder Doppelbesteuerungund
zur Verhinderung der Steuerverkrzungbei den Steuern vom Einkommen.
BGB1. II, 24.6.1961, S. 742.

Miscellaneous

Kraftfahrzeugsteuer-Durchfhrungsverordnungvom I4.6.I96I. BGB1. I,
21.6.I961, S. 764.

Gesetz vom I9.6.I96I zur nderung des Bfrderungsteuergesetzes.
BGB1. I, 23.6.I96I, S. 77I.

LUXEMBURG Period from May Ist until June 3oth, I96I
Impt sur le revenu

Arrt ministriel du 2g.5.I961 ayant pour objet de complter le paragraphe
9, chiffre I de l'ordonnanced'excutiondu 7dcembre I94I relative la loi
de l'impt sur le revenu. Mmorial, 16.6.1961, p. 436 .

Douanes et accises
Arrt grand-ducal du I9.5.I96I modifiant l'arrt grand-ducal du I I.I.

I96I tablissantun droit spcial l'importationde certains produitsagricoles
et alimentaires. Mmorial, 27.5.I96I, p. 386.
Arrt ministriel du I9.5.I96I relatif au tarif des droits d'entre. Mmo-

rial, 27.5.196I, p. 387
Rglement grand-ducal du i9.5.i96i modifiant le rgime de la taxe d'im-

portation et de l'impt sur le chiffre d'affaires des combustibles minraux
solides. Mmorial, 7.6.1961, p. 4I7.

Arrt ministriel du 24.5.1961 relatif l'arrt ministriel belge du I6.5.
I961 portant modification du rglement annex l'arrt ministriel belge
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du 5.6.1939 rglementant la perceptionde l'accise sur les boissons fermentes
de fruits et certains liquides alcooliques. Mmorial, 7.6.1965, p. 418.

Arrt grand-ducal du 7 juin I96I tablissant un droitspcial l'importa-tion de certains produits agricoles et alimentaires. Mmorial, 12.6.1961,
P- 432.

NETHERLANDS Period from May Ist until JUne 3otb, I96I
Turnover Tax

Decree Nr. D I13289 of 25.5.1961 modifying the decree Refund Turnover
Tax, I96I. Ned. Stcrt., 25.5.1961, p. 4.

Alteration of the Decree Refund Turnover Tax, I961. Ned. Stcrt., 30.6.
I96I, p. 6.

Customs and excises
Decree of 2.5.1961 modifying the decree Exemptions Tariff Ordinance

I960. Ned. Stcrt., 3.5.I96I, p. 8.
Decree Nr. DI/45I3 of 29.5.I96I modifying the Regulations Footnotes

Customs Tariff, 1961. Ned. Stcrt. 31.5.I961, p. 9.
Decree of 12.5.1961 modifying the Tariffdeeree 1960 and the other legal

measures relevant thereto. Stbl., I 2.6. I96 I, p. 309.
Decree Nr. DI/5064 of I2.6.196I modifyingthedecree TariffQuota, I96I

Ned. Stcrt., i3.6.1961, p. 6.
Alteration of the Regulations Footnotes Customs Tariff, 196I. Ned.

Stcrt., i9.6. I96I, p. I 2.
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MISCELLANEOUS-FAITSDIVERS

FRAN
Selon une proposition de loi les agriculteurs-leveursseraientexemptsde

la contribution des patentes. Cette exemption a t propose cause d'un

dveloppement plus modernis et rationnel de l'aviculture.
La diminution de recettes du fait des mesures propose serait compense

par la cration d'une taxe annuelle sur les appareils automatiques, autres

que les lectrophones,viss la cinquimecatgorie du tarif d'impositiondes

spectacles, jeux et divertissements figurant l'article I560 du Code Gnral

des Impts.

mELAND
Budget Speech

The Finance Minister for the Republic of Ireland has introduced a B.udget
which brings the standard rate of income tax down from 7s to 6s 4d, the

lowest rate since twenty years. Moreover, the 25 percent earned incomerelief

will be granted on the first /2,000 of earnings, instead of £I,800. The mini-

mum income for surtax goes up from £2,000 to £2,500 and the number of

rates reduced from eight to three, viz. 2s 6d on the first £2,000, 5s on the

next £3,000, and 7s 6d on the balance. Part of the contribution under the

Social Welfare Acts will be deductible for tax, the corresponding benefits

being charged as earned income. The maximum income for a dependant is

raised from £80 to £Ilo in relation to dependentrelativeallowance.A married

man separated from his wife but maintaining a child will be able to claim

housekeeperallowance.
Corporationprofits tax will no longer be allowable as a deduction in arriv-

ing at profits for income tax purposes. Mine developmentallowances will be

extended to open cast mining.
There has been some juggling with estate duty rates. Estates of £Ioo,000

and over will pay only 40 per cent instead of rates varying from 4I per cent

to 53 per cent. Rates of I per cent and 2 per cent are reintroduced; the first

for estates in the range /5,000 to £6,000, the second in the range from £6,000
to /7,0oo. Where the deceased retained a small benefit in an inter vivos gift,
the duty will be confined to the extent of the benefit. The disappearing
trick is to be countered, and new provisions for aggregationare to be passed.
Tobacco duty goes up by Is 9d a pound. The receipt stamp of 2d and ad

valorem duties on bills of exchange are to be abolished, but the 2d fixed duty
on cheques and bills goes up to 3d. The Ministermade a numberof comments

on reports of the Tax Commission.
ource: The Accountant, 29.4.1961.

NETHERLANDS

No tax reduction in skort time

On December 28, I96o, an Act was passed in the Netherlands to lower the

rates of income tax on individual taxpayers. Target day for this tax reduc-

tion was July I, I96I. However, the Dutch governmenthas now announced
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that the present trade boom makes it highly undesirableto give consumption
demand a further stimulus. Therefore it has been decided to postpone the
tax reduction to a later date. The government has now promised that in
next Fall a law will be Dassed definitely fxing the date on which the tax

reduction will become effective.
Source: Persbericht Ministerie van Financin, I7.5.x96I.

UNITED KINGDOM

Lump sum payments on terminationol employmentoverseas

The Board of Inland Revenue have announced that income tax will no

longerbe chargedon lump sums referable to service overseas and receivable

by employees from provident funds (or under arrangements analogous to

those of such a fund) on terminationof employmentoverseas.

Previouslya person coming to the United Kingdomafter employmentover-

seas might have been liable to United Kingdom tax on a lump sum paid to

him out of a provident fund in connection with his overseasemployment.In
future there will be no United Kingdom tax liability on lump sums of this

kind provided they are paid on terminationof the overseasemployment.
Source : The Accountant. 29.4. I96I.

TREATIFS

FederalRepublic o/ WesternGermany-- United Arab Republic
The text of the tax treaty between the United Arab Republic (Provnce of

Egypt) and the Federal Republic of Western Germany has been published
in the German Gazette of April 22, x96I, Part II, no. I8.

Italy - Switzerland
On May 8, I96I a tax convention for the avoidanceof double taxationwith

respect to the operation of shps and arcraft became effective. It has retro-

actve effect till October I, I952.
Source: Neue Zraher Zeitung, IO.5.I96I.

Pakistan - sitzerland
In Bern a conference was held in order to amend the tax treaty Pakistan-
Switzerland. It is intended to adapt the treaty provisions to the changes in
Pakistan tax law.

Source: Neue Zrcher Zeitung, 27.4.x96I.

Poland - Switzerland
Between Poland and Switzerland an agreement has been concluded with

respect to profits out of operating ships and aircraft.
Source: Neue Zrcher Zeitung, I6.6.I96x.
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LUXEMBOURG

Arrtdu conseild'tatdu Luxembourg,8 juillet 1959 concernantles imptssur les revenu,

Territorialitd. -- Socitd luxembourgeoise ayant une succursale en Belgique. --
Etablissement stable. -- Article 4 de la convention belgo-luxembourgeoise. --
Etablissant au point de vue fiscal la fiction de deux patrimoines distiMCts,
imposables sparynent. -- Pertes subies par la succursale belge. -- N peuvent
tre dduites du bnfice ralisau Luxembourg

Compagnie d'assurances Le Foyer ,c. Administrationdes finances.
En stipulant dans l'article 4 de la convention belgo-luxembourgeoisedu 9 mars

I93I l'imposition distinCte dans chaque Etat au prorata des revenus produits
par les tablissemezts stables y situs, les Etats contractants n'ont fait que
confirmer le principe d8 la territorialitd de l'impt. En ertu de ce principe, les
tablissements stables sont considrs comme des exploitations distinctes et

inddpendantes, de sorte que le dficit d'une succursale belge, tabli par une

comptabilitd sdpare, ne peut venir en dduction du bnfice ralis au Grand-
Duch.

Il est irrelevant que, au point de vue civil, la socit n'ait qu'un patrimoine,
alors qe la conventionbelgo-luxeynbouygeoisea drogau droit interne en crant,
au point de vue fiscal, la fiction de deux patrim.oincsdistincts imposablesspar-
ment.

Vu le recoursdpos le 27 avril I955 au secrtariatdu Conseild'Etat, Comit
du contentieux, par Me Tony Biever, avocat inscrit au tableau du tribunal
d'arrondissementde Luxembourg, au nom de la Compagnie luxembourgeoise
d'assurances Le Foyer, socit anonyme, tablie et ayant son sige
Luxembourg, lequel recours tant dirig contre une dcision du directeur des
contributionsdu 26 mars I955, pour autant que la rclamation de la deman-
deresse concernant la dterminationde l'impt sur le revenu des collectivits

pour les exercices 1949 1952 at rejete par l'administratin;
Vu le mmoire en rponse dpos le iojuillet 1957 par le directeur des

contributions;
Vu les pices annexes au recours, ainsi que le dossier administratif;
Considrant que le recours a t introduit dans les forme et dlai prvus

par la loi;
Considrant que la Compagnie d'assurances Le Foyer, a son sige, social
Luxembourg et qu'elle a tabli en France et en Belgique des succursales

qui s'y livrent aux mmes oprations d'assurances qu'au Grand-Duch; que
ces succursales tant considrer comme tablissementsstables, il y a litige
entre parties sur la ventilation des profits et pertes raliss en Belgique et au

Grand-Duch en vue de la fixation de l'mpt luxembourgeoissur le revenu

des collectivits;
Considranten effet que la rclamante fait valoirque cet imptserait ta-

blir sur basedu rsultattotal des oprationsfaites tant au pays,qu'enBelgique,
compte tenu des pertes essuyes par la succursale tablie en ce dernier pays,
tandis que l'administrationargumentedu texte de l'article 4 de la convention
du 9 mars 1931 entre le Grand-Duch de Luxembourg et la Belgique ayant
pour but d'viter la double imposition en matire dimpts directs, qui pr-
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voit que: les exploitations industrielles, minires, commercialesou agricoles
sont imposables dans chacun des Etats au prorata des revenus produits par
les tablissementsstables y situs, pour admettre du point de vue fiscal une

sparation nette entre les rsultats obtenus soit dans notre pays, soit en

Belgique par l'un ou l'autre des tablissements stables y oprant, de sorte

qu'uniquement les bnfices raliss au Grand-Duch sont imposer, sans

que ni les bnfices, ni les pertes obtenues en Belgique ne puissent inuencer
cette taxation;

Que dans les conditions donnes, la rclamante ne saurait invoquer les

dispositions du 6 de la loi de l'imptsur le revenu des collectivitscombin
au 4 de la loi de l'impt sur le revenu d'aprs lesquelles les bnfices
imposer au Grand-Duch doivent reter le rsultat fiscal unique de toute

l'entreprise, y compris les exploitationssitues l'tranger;
Que la rclamante prtendrait ds lors tort ce que pour les exercices

I949 1952, le bnfice ralis au pays devrait tre diminu des pertes subies
en Belgique, en vue de l'tablissementde l'impt sur le revenu des collectivi-
ts;

Considrant que la Compagnie d'assurances Le Foyer, se prvaut en

premier lieu du fait que l'administrationdes contributionsa appliqujusqu'en
I948 le systme d'impositionprconis par la rclamante; que, ds lors, elle
serait iorclose y substituer sans pravis et avec effet rtroactif un nouveau

rgime d'imposition de nature troubler les prvisions budgtaires de la

rclamante, justifies par la pratique administrative antrieure; que cette

faon d'agir dans le chef de l'administration constituerait pour elle un cas

d'erreur invincible propos d'une situation de fait et de droit admise depuis
une srie d'annes;

Que ce changement de rgime fiscal adopt par l'administrationentrane-
rait pour la requrantedes consquencesdommageablespour lesquelles l'Etat
lui redevrait en tout cas rparation;

Considrant pourtant que ce moyen n'est pas justifi;
Qu'en effet, aucun principe de droit n'interdit l'administrationde revenir

sur un systmede taxation admis pendantun certain temps, si la suite d'un
rexamen des dispositions lgales elle a acquis la conviction qu'elle doit pro-
cder une applicationdiffrente des textes;

Considrant qu'un revirement de pratique fiscale intervenu dans ces

conditionsne peut tre considr, ainsi que le soutient la rclamante, comme

contraire la bonne foi devantrgir les relationsentre parties;
Considrant qu'il s'agit uniquement d'examiner si le systme de taxation

actuellementappliqu par l'administrationest conforme la loi;
Considrant d'ailleurs que le juge fscal n'est habilit qu' examiner si le

texte constituant la base de l'impositionat rgulirementappliqu au cas

du redevable dont s'agit;
Qu'il est incomptent pour vrifier si l'pplication des dispositions du

trait susvis du 9 mars I93 I a pu violer, en l'espce, les droits acquis des

partiset rendre, le cas chant, l'Etatpassible de dommages-intrts;
Au fond:
Considrant que l'argumentationde la rclamante consiste soutenir que

la disposition de l'article 4 de la convention du 9 mars 1931 concernant

limposabilitdes exploitationsy vises au prorata des revenus produits par
les tablissements stables situs dans chacun des deux Etats ne s'applique
qu'au cas o ces tablissements situs dans l'autre Etat sont en bnfice;
qu'en effet, le but de la convntion tant d'viter la double imposition du
mme revenu, il faudrait prsupposer un bnfice obtenu dans chacun des
tablissements situs au Grand-Duch et en Belgique, alors qu'en cas de
rsultat dficitaire obtenu dans l'tablissement sis en territoire belge, le

risque d'une double imposition n'existerait pas et que l'application de la
convention du 9 mars I93I ne viendrait plus en ligne de compte; que, ds
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lors, le principe de la ounbeschrnkteSteuerpficht qui domine notre droit
interne serait seul applicableet que le bnficeunique rsultant de l'enseinble
des rsultats obtenus tant au pays qu' l'tranger serait soumis l'impt,
de sorte que les pertes essuyes en Belgique devraient tre dfalques du
rsultat positif du sige principal Luxembourg;

Mais considrantqu'en stipulantdans l'article 4 de la conventiondu 9 mars

I93I l'impositiondistinctdans chaque Etat au prorata des revenus produits
par les tablissements stables y situs, les Etats contractants n'ont fait que
confirmer le principe de la territorialit de l'impt, principe qui est retenu
d'une manire gnrale pour cette catgorie de revenus dans les conventions
internationales destines viter les doubles impositions;

Qu'en vertu de ce principe, les tablissements stables situs dans chacun
des Etats sont ainsi considrscomme des exploitationsdistinctes et ndpen-
dantes, ce sorte qu'en la prsente espce le dficit de la succursale belge,
document par une comptabilitspare ne peut vnir en dduction du bn-
fice ralis au Grand-Duch;

Considrantque c'est en vain que la rclamante fait valoir que du point de
vue civil l'ensemble de son patrimoine situ au pays et l'tranger ne fait

qu'un, alors que la disposition en question de la convention a cr, au point
de vue fiscal, la fiction de deux patrimoinesdistincts imposablessparment;

Qu' cet gard il est encore irrelevant que ls dispositions de droit interne
en vigueur au Grand-Duchprvoient l'imposabilitdu rsultat fiscal unique
de toute l'entreprise, y compris les exploitations situes en Belgique, d'o il
suit qu'en gnral les pertes subies en ce dernier pays seront dcomptes du
rsultat total de l'entreprise;

Considranten effet que les exploitationscommercialesayant un tablisse-
ment stable en Belgique jouissent d'un rgime fiscal particulier prvoyant
le systme d'imposition spar et indpendant,des rsultats obtenus dans

chaque pays et sans rpercussion possible d'un bilan sur l'autre; que cette

rgle internationale a ds lors drog, pour ces exploitations, une disposi-
tion de droit interne;

Considrant que c'est donc bon droit que l'administrationdes contribu-
tions n'a pas admis en dduction des revenus obtenus par la socit Le

Foyer les pertes subies par son tablissement stable en Belgique et que le
recours est abjuger comme non fond;

Par ces motifs, le Conseil d'Etat, Comit du contentieux, statuant contra-

dictoirement, reoit le recours en la forme; au fond le dclare non justifi, en

dboute la requrante avec charge des dpens.
Du 8 juillet I959. -- Conseil d'Etat du Luxembourg, Comit du conten-

tieux. -- Prds. et rapp.: M. Rodenbourg. -- Ddlgu du gouvernement: M.
Droessaert. -- Plaid.: Mes Paul Tschoffen, Tony Biever, Georges Reuter et

Georges Margue.
Source: Journal Pratique de Droit Fiscal et. Financier, Dcembre x96o.
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REVIEWS- COMPTESRENDUS

AUSTRALIA
D. O'CONNOR: Seletto's Australian Gilt and Estate Duties. Fourth edition.

Butterworthand Co. (Australia) Ltd., 6-8 O'Connell Street, Sydney, I96I,
306 pp
In this fourth edition the range of material covered in the previous three

editions has been extended to include the relevant sections and schedules of

the various State Acts that deal with conveyances inter vivos without or

with inadequate consideration. The six Commonwealth statutes and the

relevant sections of the six State Acts with the whole text of the Queensland
Gift Duty Acts form the subject-matter of this book. The Commonwealth

statutes and the provisions of the State Acts have been brought up-to-date
and represent the law as at 31 January I96o. Annotations have been placed
at the end of the sections of the statutes to which they refer, except in cases

where, because of the length of the section or the multiplicityof the annota-

tions, it has seemed preferable to place the latter after the subsection, para-

graph, or sub-paragraph to which they refer. Extracts from the United

States Code relative to United States gift tax and estate tax have been

included to assist in the interpretationand applicationof the two Convention

Acts, and examples have been used to illustrate and explain their operation
in the absence, as yet, of authority. The Queensland Gift Duties Acts, I925
to 1952, have been amended and brought up-to-date; and a table of death

and estate duties payable on the estate of a person dying domiciled in New

South Wales, showing amounts payable according to the class of beneficiary,
is set out in full in the text. Forms of gifts have been extended in the present
edition to include gifts of realty as well as personalty, and are included as an

appendix. The regulations made under and the forms prescribed by each

Act are set out at the end of the text of the Act.

Butterworth's Complete Taxation of Income Service. Butterworth & Co.

(Australia) Ltd., 6-8 O'Connell Street, Sydney.
In Bulletin XIV p. 350 review was published of Gunns' Commonwealth

Income Tax Law and Practice. The Second Issue of the TaxatonService has

recently been published. It consists of a number of sheets which brings the

book up-to-date agan. The Servce volume not only contains supplementary
sheets for this handbook, but also Amending Acts, the monthly issues of the

periodical Current Taxation, the Australian and New Zealand income tax

reports and the Commonwealthtaxation board otreviewdecisions.

Income tax tor the mining industry. The Commissionerof Taxation, Canberra,
I96O, 47 PP.
This booklet sets out in easily readable form the main features of the

Australianincome tax system in relation to prospectingand miningactivities.

The Income Tax and Social Services ContributionAssessmentAct I936-I96o
contains a number of provisions of particular interest to prospectors and

mine-owners, and, without undertaking a complete technical examination,
the booklet does venture to some extent into details of the law relating to

enterprises engaged in the mining industry. For the convenience of readers
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requiring reference to the precise terms of the law, various provisionsrelating
specifcally to the income and prospectors and mine-owners have been
included in Appendix A. A description of the-operation of Sales Tax and

Pay-roll Tax, so far as these taxes affect the mining industries, is contained
in Appendix B.

AUSTRIA
HANS MuSGER und FRIEDRICH SCHULZ: Das neue Einkommensteuerrecht.

XIII. Ergnzungslie/erung.Verlag Hermann Schmerzeck & Co., Herzog-
Ernst-Gasse I, Bruck a.d. Mur.

Das vorliegende Werk beinhaltet eine bersichtliche Darstellung des Ein-
kommensteuergesetzes 1953 mit den Durchfhrungserlssen, sowie kurze

Auszge einschlgiger Erkenntnisse des Verwaltungsgerichtshofes. Das
Grundwerk enthlt den nach Paragraphen geordneten Rechtsstoff des Ein-
kommensteuergesetzes. Zweifel in der Anwendung der Rechtsstze wird
verhindert durch die eingearbeiteten Auszge aus der laufenden Recht-
sprechung des Verwaltungsgerichtshofes.Die ergnzbare Loseblattform ge-
whrleistet den Bentzern dieses Buches jederzeit einen vollstndigenber-
blick. Durch die laufenden Ergnzungslieferungensind die Leser stets ber
die neuesten Gesetze, Erlsse und Verwaltungsgerichtshofentscheidungen
unterrichtet. Die dreizehnteErgnzungslieferungbringt das neue Einkommen-
steuerrecht auf den Stand von Januar I96I einschliesslich der Einkommen-
steuernovelle I96o mit den Durchfhrungserlssen.

BELGIUM
Le Guide FiscalPermanent. Publi sous la directionde GAsTON van den AVYLE

EditionsVioburo, 7, Cantersteen,Bruxelles i. Avec mises jour mensuelles.
Dans Le Guide Fiscal Permanent,)sont traits les diffrents imptset taxes

levs par l'Etat belge. Pour faciliter la consultation de l'ouvrage des teintes
de papier diffrentesontt employes: blanc, commentaires,expos gnral,
dcisions administratives et judiciaires courantes; vert, les lois coordonnes
relatives aux impts sur les revenus, le Code et le Rglement gnral sur les
taxes assimiles au timbre, le Code des droits d'enregistrement, de greffe et

d'hypothque, le Code des droits de successions; jaune, les tables des taux et
tarifs modifis priodiquement; rose, tables alphabtiques des matires,
barme des retenues fiscales la source; bleu, plans analytiques et synthti-
ques. Afin de conserver t l'ouvrage tout son caractre d'actualit il est publi
des mises jour priodiques. Ces mises jour sont en principe mensuelles.

Le Suppldnentnr. 224 a paru.

Recueil des Lois Fiscales sous la surveillance de F. AMERIJCKx, Professeur
ordinaire l'Universit de Gand. Edit par l'Union belge des Conseillers
fiscaux, Documentation juridique et fiscale A. van der Leest, 343, Avenue
des Pagodes, Bruxelles II.
Le Complment 3 de 1961, de ce livre sur le systme fiscal belge un compte

rendu duquel at publi dans le Bulletin Vol. XII, p. 32 a paru.

Jurisprudence Fiscale et Sociale. Publi par Documentation juridique et
fiscale A. van der Leest, 343, Avenue des Pagodes, Bruxelles II.
Le Supplment I961 no. 4 de cette documentation sur la jurisprudence

fiscale belge a paru.

CANADA

JoHN G. McDONALD and DAvID A. WARD: Canadian IncomeTax. Eighteenth
(cunulative) Supplement. Butterworth & Co. (Canada) Ltd., 1367 Danforth
Avenue, Toronto, i958.
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'Phis Suplement incorporates all current amendmentst the statute law
and brings the case law up to March 15, I96I. All the statutory amendments
and judicial decisions are fully integrated with the text of the book itself.

They have received the same treatmentas those referred to in the Text and,
though slightly shorter in exposition, the comment and critical analysis
takes the same form as that in the book. A review of Canadian Income Tax
was published in 'Bulletin Vol. XI, p. 23. Further supplements will be
cumulative and will replace those which preceded them.

DENMARK
V. SPANG-THoMSEN:Skattetabeller I96I]62. I6. udgave. Nyt Nordisk Forlag

Arnold Busck, Kbenhavn, I96I, 76 pp.
This booklet contains the rates of income and property tax in Denmark for

the period I96I[62 with .examples and explanations.

EUROPE

EuropeseEcononischeGemeenschap, EuropeseGemeenschapvoor Atoomevwrgie
en EuropeseGemeenschapvoor Kolen en Staal. A/levering .ro. AE. E. Kluwer,
Deventer.
A review of this loose-leaf service on the European Common Market was

published in Bulletin XII, p. 26g. Recently the Release no. II has been pu-
blished.

De Euromarkt in de praktijk. (The European market in practice). Edited by
Drs. TH. HIJzEN a.o.N. Samsom N.V., Alphen aan den Rijn. Supplements
38A-42.
A review of this loose-leaf book on the European market was published in

BulletinXII, p. 271. The Supplements38A-42 have appeared.
Die VermeidungderDoppelbesteuerung.ZweiterBerichtdes Steuerausschusses

der OEEC. Verlag Neue Wirtschafts-Briefe,Friedrichstrasse I6-20 Herne/
0 Westfalen, 1961, 44 S.

Die Arbeiten des Steerausschussesder OEEC haben zum Ziel, ds inter-

nationale Steuerrecht, soweit es in den Abkommen zur Vermeidung der

Doppelbesteuerungenthalten ast, mglichst weitgehendfr die Mitgliedstaa-
ten der OEEC zu vereinheitlichen. Im Verlag Neue Wirtschafts-Briefe,
Herne, ist 196o die deutschsprachige Fassung des ersten Berichtes des

Steuerausschusses der OEEC erschienen. Der zweite Bericht liegt nun

ebenfalls vor. In diesem zweiten Bericht des Steuerausschusses der OEEC

wird zunchst auf die Ergebnisse eingegangen, die auf Grund der Empfeh-
lungder Rates an die Regierungender Mitgljedstaaten(vom I 1.7.1958) erzielt

wurden. Zusammen mit einer kurzen Darstellung der z. Z. laufenden Arbei-

ten wird dann anschliessendeine neue Reihe von IO Artikeln behandelt, die

der Steuerausschuss dem Rat zur Aufnahme in zweiseitige Doppelbesteue-
rungsabkommen vorgelegt hat. Die Broschre ist wie der erste Bericht als

Sonderverffentlichungder Loseblatt-Zeitschrift Internationale Wirtschatts-
Briete erschienen. Durch die Randlochungist es mglich, die Schrift im Rah-

men des Sammelwerkes der Internationalen Wirtschas-Brie]e abzulegen,
einer Zeitschrift, die ausfhrliche Kommentare zu smtlichen deutschen

Doppelbesteuerungsabkommenund Abhandlungen ber das Steuerrecht in
den Abkommenslndernenthlt.

Das INSTITUT FINANZE0 UND STEUERN, Markt I4, Bonn am Rhein

hat die folgenden Publikation verffentlicht:

Grner Brief Nr. 37: Finanz- und Steuertragen in der Europischen Wirt-

scha/tsgemeinschatt.Themen und Stand der Gesprche, 1961, 2 I S.
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FRAN

PUBLICATIONS FRANCIS LEFEBVRE, I 5 Rue Vite, Paris (i7e)
I. Mmento pratique du contribuable r96I

Cet ouvrage constitue un condens de l'ensemble de la rglementation
fiscale (impts directs, taxes sur le chiffre d'affaires, taxes uniques, droits
d'enregistrement, impts indireets). Comme son nom l'indique, le Mmento
est conu dans un esprit essentiellementpratique. En mme temps qu'un ex-

pos trs clair des rgles d'assiette des principaux impts et taxes (dtermi-
nation des revenus imposables, dclarations, etc. . . .), il contient de nom-
breux tableaux, barmes et exemples d'application sur des questions telles
que: calcul de l'impt sur le revenu des personnesphysiques, chancesd'im-
pt sur les socits, dates de paiement des impts, modles de rclamatons,
taux effectifs des taxes sur le chiffre d'affaires, dcote ou dotation sur les
stocks, rgime fiscal des dirigeants de socits, tarifs des principaux droits
d'enregistrement (et plus particulirementdes droits applicables aux socits
et aux successions), tarif des droits de timbre, des taxes sur les automobiles,
etc...Il comporte enfin un expos sommaire de certaines grandes questions
de Scurit sociale et de Lgislation du travail (cotisations et prestations de
Scurit sociale, salaires, congs pays, etc...). Une table alphabtique d-
taille permet de trouver immdiatement le renseignement recherch. Sous
un volume rduit, cet ouvrage des Publications Francis Lefebvre constitue

la fois un mmento et un instrument de contrle indispensable aux chefs
d'entreprise,aux praticiens, et, d'une manireplus gnrale, tous les contri-
buables. Entirement jour au 15 avril 1961 : 6IO pageS.
2. Feuillets de DocunentationPratique des Impts directs

L'envoi de mars I96I de feuillets met jour les sries concernant les Bn-
rices industriels et commerciaux et Impts directs et Taxes assimiles
perues en Algrie.
3. Feuillets de DocumentationPratique des Taxes sur le Chi/[rc d'ai[aires

L'envoi d'avril 1961 de feuillets met jour les Sries concernant La Juri-
diction Contentieuseet le Rgime des taxes sur le chiffre d'affaires en Algrie.
4. Documentation pratique des contributions indirectes.

L'envoi No. 4 de 196o contient la mise jour d'un certain nombre de
Sries concernantces matires.
5. Feuillets de DocumentationPratiqu de l'Enregistrementet du Timbre

L'envoi No. 4 de 196o met jour la Srie Rglementation gnrale des
drots d'enregistrement.
6. Feuillets de DocumentationScuritSociale et Lgislationdu Travail

Les envois No. 5 et 6 de 1961 mettent jour l'ouvrage au 5 juin I96I.
EDITIONS TEcHNIQuEs, X28 rue de Rivoli, Paris (Ier) a publi les supplmentssuivants de son ouvrage Juris-ClasseursoDroit Fiscal:
Code Fiscal-Imptsdirects, I96I, No. 2

CommentairesImptsdirects, I96I, No. 2

Code fiscal Chiffre d'affaires, I96 I, No. 2

CommentairesChiffre d'affaires, I96I, No. 2 et 3
Droit fiscal d'Outre-Mer, I96I, No. 2

L'volution continue et rapide de la lgislation et de la rglementation
fiscale a amen l'diteur modifier la priodicit des mises au courant,quitaient jusqu' maintenant trimestrielles et deviendront dornavant bime-
strielles. Cette mesure at prise en vue d'abrger le dlai qui s'coule entre
la publicatin des textes, dcisions et solutions et leur intgration dans le
trait. Celui-ci sera donc mis jour plus souvent, donc plus rapidement, et
serrera au plus prs l'actualit fiscale, le pont entra deux mises au courant
successivescontinuant toujours tre assur par la revue Droit fiscal.
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L'AssociationNationale des Socidtds par Actions, 15, Place Malesherbes,Paris

(XVIIe) a publi les brochures suivantes:

Rapport du Conseil d'Administration l'AssembleGnraledu 20 avril I96I.
Tarif Fiscal. 25e dition, jour au Ier janvier 1961.
No. 134 Les provisionspour fluctuation des cours. I96I, 52 pp.

GERMANY
Prof. Dr. O. BHLER: Internationales Steuerrecht (IStR) und internationales

Privatrecht (IPR). Ein systematischer Versuch. Publications of the
International Bureau of Fiscal Documentation, Vol. 13. Herausgegeben
vom Internationalen Steuerdokumentationsbro, Herengracht I96,
Amsterdam, 196o, 88 S.

Nichts wre eigentlich selbstverstndlicher,als dass die Wissenschaft des
IPR mit ihren sorgfltig ber viele Jahrzehnte hinweg entwickelten Thesen

das IStR befruchtenund dass das IStR das IPR auf neue Bahnen lenken und

verjngen wrde. Das IStR ist aber-nach einigen Anlehnungsversuchenan

das IPR-seineneigenenWeg von den nationalenSteuerrechten her gegangen.
Whrend in der Zwischenkriegszeit noch versucht wurde, dem IStR ein

eigenstndigestheoretischesFundament zu geben, hat die strmische Nach-

kriegsinitiativeder Vereinigten Staaten von Nordamerika und des Vereinig-
ten Knigreichesvon Grossbritanniendese Wissenschaftin en pragmatisch-
kasuistischesFahrwasser getrieben. Will man das Verhltnis von IPR und

IStR in der heutigen Praxis kennzeichnen, so wird man feststellen, dass die

Gestaltungder internationalenGeschftsbeziehungenebensowie der Standort
von Auslandsniederlassungendurch das IStR vorbestimmt in die Formen

des IPR gegossen werden. Bhler, einer der Altmeister des deutschen Steuer-
rechts und Mitbegrnder der International Fiscal Association, aber auch

prominentesMitglied der InternationalLaw Associationhat den systemati-
schen Versuch unternommen, das IPR und das IStR einander gegenber-
zustellen, ihre Verschiedenheitenebenso herauszuarbeiten wie Gemeinsam-

keiten und Verbindungenzu betonen. Auf der Grundlage seiner langjhrigen
internationalenErfahrungstsst er im allgemeinen Teil nach systematischer
Einfhrung zu den Zentralpunktenvor: Materielle Entscheidungsprinzipien
im IPR und IStR; Anwendung auslndischen Rechts; Qualifikationskon-
flikte; Bindung und Nichtbindung des IStR an die Gestaltungen des IPR.

Der besondere Teil beschrnkt sich auf die 3 ausgewhlten Kapitel: Be-
triebsttteund Ort der Leistungbei internationalenTatbestnden;Probleme

des International Company Law im IPR und IStR; IPR und IStR bei

Erbschaftserwerb nach auslndischem Recht. Das Werk Bhlers, dessen

Persnlichkeitschon eine Klammer zwischen IPR und IStR bildet, will kein

erschpfendes Kompendiumsein. Ich verstehe es als Anregung, als den genia-
len Wurf eines Fragmentes. Die allgemeinen Grundtendenzen werden auf-

gezeigt, die Schwerpunktedeutlichmarkiert.Hiersei ergnzend nur noch eine

deutsche Gerichtsentscheidungaus jngster Zeit und auf zwei Abhandlungen
neueren Datens hingewiesen. Der BFH ist dem Reiz, die Bindung des

Steuerrechts an das IPR zu untersuchen, in seinem Urteil vom 20. Juli
1960 II 262/57 U (BStB1 196o III S 385) erlegen. Es handelt sich -- wie

Bhler herausstellt typischerweise -- wieder um eine Entscheidung zur

Erbschaftsteuer. Das Gericht beurteilt in Fortentwicklung der RFH-

Rechtsprechungdie Frage, ob ein auslndischesGrundstckvererbt worden

ist, entgegen den Grundstzen des deutschen internationalen Privatrechts
ncht nach den lex rei sitae, sondern nach den deutschen staatlichen Steuer-

gesetzen. Arendt widmet sich eingehend Fragen des Qualifikationskoniktes
in StuW I959 SP 381 und StnW I96o SP 349. Der Wissenschaftlerder IStR
und der Nachbardisziplinenwird das Buch zu seinen Standardwerkenzhlen,
der Praktiker, der Berater internationaler Unternehmen wird das Werk
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stndig zur Orientierung, zum Nachschlagen brauchen, fr den gebildeten
Juristen gehrt es zur Pfichtlektre. Dr. Flick, Bonn

Dr. ROLF KHN : Abgabenordnung. Sechste neubearbeitete Auflage. Fach-
verlag fr Wirtschafts- und Steuerrecht Schffer & Co., Hacklnder-
strasse 33, Stuttgart, 196I, 890 pp.
Die neue (6.) Auflage des bekannten Standardkommentarszur Abgaben-

ordnungbesttigt erneut den Ruf dieses Buches als eines zuverlssigen,stets
zeitnahen und daher fast unentbehrlichenHelfers der Praxis auf dem nicht
leicht zugnglichenund schwer bersehbarenGebiet des Allgemeinen Steuer-
rechts.

Die Erluterungen zur AO, zum StAnpG, zum FVG und zu wichtigen
Nebengesetzen sind durchweg auf den neuesten Stand gebracht, in den
Schwerpunktbereichenneu bearbeitetund zum Teil wesentlicherweitert.

Die Kommentierungbercksichtigt alle auf dem Gebiete des Allgemeinen
Steuerrechts ergangenen Entscheidungen des Bundesfinanzhofs und der
Finanzgerichte, soweit sie verffentlicht sind und ihnen eine ber den ent-
schiedenen Fall hinausgreifende Bedeutung zukommt. Durch die Rechts-
entwicklung berholte Entscheidungen sind entweder ausgeschieden oder
entsprechend kenntlich gemacht. Entscheidungen anderer Gerichte, ins-
besondere des Bundesgerichtshofsund des Bundesverwaltungsgerichts,snd
insoweit bercksichtigt, als dies die Handhabung des Allgemeinen Steuer-
rechts erfordert, namentlich in solchen Bereichen, auf deren Regelungen die
Abgabenordnung verweist. Wie in den frheren Auflagen haben auch die
wesentlichen Richtlinien und Verwaltungsanordnungender obersten Finanz-
behrden in Bundund LndernaufdemGebiete des Allgemeinen Steuerrechts
Bercksichtigung gefunden, zu denen sich in steigendem Masse Rund-
verfgungeneinzelner Oberfinanzdirektionenvon allgemeinerBedeutung.ge-
sellen.

Die nach Drucklegung erfolgten nderungen auf Grund des Steuernde-
rungsgesetzes 196I, insbesondere hinsichtlich der Sumniszuschlgeund der
Steuerzinsen, haben in einem besonderen Einlagebogen Bercksichtigung
gefunden.

Die Grundtendenz des Werkes, eirer uferlosen Ausweitung der Kommen-
tierung sowohl durch Knappheit der Erluterungen wie durch eine Be-
schrnkung in der Auseinandersetzungmit dem bermssigangeschwollenen
Schrifttum zu begegnen, ist konsquent beibehalten. Mit gutem Grund
lsst sich sagen, dass die neue Auflage der Khn'schenAO diesem von einem
Verfasser aus einem Guss geschatenen Standardwerk zum Allgemeinen
Steuerrecht neue Freunde gewinnen wird.

Dr. WILHELM HARTZ und JosEF OVER: ABC- Fhrey Lohnsteuer. Liejeyung
37. Fachverlag fr Wirtschafts- und Steuerrecht Schffer & Co., Stutt-'
gart, Hacklnderstrasse33. Preis des GrundwerkesDM I 2.-

Der ABC-Fhrer Lohnsteuer ist das zur Zeit umfassendste Nachschlage-
werk der Lohnsteuer, billig in der Anschaffung und Ergnzung. Im alphabe-
tischen Teil werden alle Lohnsteuerfragenunter Stichwortenerlutert, so dass
jede gewnschte Antwort sofort gefunden wird. Die Erluterungengehen bis
ns Einzelne und enthalten jeweils Hinweise auf die Gesetzgebung und
Rechtsprechung. In zweiten Hauptteil ist der Wortlaut der Lohnsteuer-
Durchfhrungsverordnungaufgenommen. Der Anhang enthlt den Gesetzes-
text, die Lohnsteuerrichtlinienund weitere Gesetzesstellen im Wortlaut.

BLMICH-BOYENS-STEINBRING-KLEIN:Geweybesteuergesetz. 7. vllig neube-
arbeitete Auflage. Verlag Franz Vahlen0 Willdenowstrasse 6, Berlin-
Lichterfelde-West, 1961, 992 S.

Wie schon die Umfangserweiterungum weit ber IOO Seiten erkennen lsst,
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hat die nun vorliegende7. Auflage des bedeutendenStandardkommentarsauf
Grund der Flle der nderungs- und Ergnzungsbestimmungensowie der

Rechtsprechung und des Schrifttums eine grundlegende Neubearbeitung
erfahren. So ist u.a. die Rechtsprechungdes Rechsfnanzhofes,des Obersten

Finanzgerichtshofs,des Bundesfinanzhofsund, soweit erforderlich, auch die
der Finanzgerichte erschpfend bercksichtigt. Ebenso sind die Gewerbe-
steuerrichtlinien 1958, die wichtigsten Erlasse der Lnder und die ein-

schlgigen Verfgungen der Oberfinanzdirektionenvollstndig verarbeitet.
Der Anhang zu 7 enthlt die zahlreichenBenutzern des Kommentarssicher
sehr willkommene, dem neuesten Stande entsprechende Erluterung der

inkommensteuerrehtlichenBestimmungen, soweit sie fr die Ermittlung
des Gewerbeertrages von Bedeutung sind, insbesondere also der Einknfte
aus Gewerbebetrieb. Das ausfhrliche, 90 Seiten umfassende Sachregister
trgt zum schnellen Nachschlagen jeder gewerbesteuerrechtlichen Frage
bei und ermglicht auch dem mit der Materie weniger Vertrauten leichte

Unterrichtung. Fr die Finanz- und Steuerbehrden, fr die steuerberaten-
den Berufe und fr die Wirtschaft ist die Neuauage des bekannten Kom-

mentars zur Klrung aller einschlgigen Fragen nach wie vor ein ausge-
zeichnetes Hilfsmittel.

ZLow-HENZE-SCHUBERT:Die BesteuerungderGenossenschatten,erlutertvon

Max'Henze und Dr. Rolf Schubert. Ergnzungsbandzur 3. und 4. Auflage.
Verlag Franz Vablen, Willdenowstrasse6, Berlin-Lichterfelde-West,I961,
220 S.
Der grosse Umfang des soeben erschienenen Ergnzungsbandes lsst die

Flle der nach Herausgabeder 3. und 4. Auage des Kommentarsergangenen
nderungs- und Ergnzungsbestimmungen erkennen. So sind nicht nur

zahlreiche gesetzliche Vorschriften gendert oder neu geschaffen worden,
sondern auch die Rechtsprechung hat neue Auslegungsgrundstze ent-

wickelt. Im besonderen liegen zu den Sonderfragen der Genossenschafts-

besteuerung bedeutsame hchstrichterliche und finanzgerichtliche Ent-

scheidungen vor. Das gesamte Material ist in dem nun vorliegenden Ergn-
zungsband bersichtlich verarbeitet.

Jeder Benutzer der 3. und 4. Auflage des Kommentarsbraucht unbedingt den

Ergnzungsband.
Ergnzungsbandmglich. Der Wert der 3. und 4. Auflage bleibt dadurch

voll erhalten.
Da die 4. Auflage des Kommentars z.Z. noch lieferbar ist, steht das Werk

allen Interessenten bei Bedarf zur Verfgung (Hauptwerk + Ergnzungs-
band).

Der,Zlow-Henze-Schubert'istnachwie vor der grundlegendeKommentar

zu allen Fragen der Genossenschaftsbesteuerungund sollte bei den Ge-

nossenschaftenstets zur Hand sein.

Steuerrechtsprechung in Karteiform. Mit Anhang: StRK - Anmerkungen,
bearbeitet von RechtsanwaltDr. GntherFelix. Verlag Dr. Otto Schmidt,
Ulmenallee96-g8, Kln-Marienburg.
Die StRK - Anmerkungen erscheinen seit Mrz 1961 als Anhang zu der

EntscheidungssammlungSteuerrechtsprechungin Kartelform in Abstnden

von zwei Monaten. Es besteht ein Bedrfnis die Auswirkungender wichtigen
fr den steuerlichenAlltag bedeutsamenUrteile auf die Praxis schnell und

genau kennenzulernen. Diesem Bedrfnis will die neue Sammlung StRK -

Anmerkungen nachkommen. Der Leser findet nunmehr bei den sorgfltig
ausgewhltenwichtigen Urteilen Gesetzestext, Leitsatz, vollstndigeGrnde

und eine kritische Besprechung in einem einzigen kommentarmssig auf-

gebauten Sammelwerk. Die Erluterungenstammen von Fachleuten, die zu

einer sachlich-kritischenBeurteilung der in den Judikaten angeschnittenen
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Fragen geradezu berufen sind. Es sind erschienen: StRK Lieferungen III,
I I 2; StRK- Anmerkungen Lieferungen I, 2.

Schnellkartei des deutschen Rechts bzw. des Steuerrechts. Lieferung 103 zu

Band I 2. Verlag Dr. Otto Schmidt, Ulmenallee96-98, Kln-Marienburg.
Die Schnellkarteides deutschenRechts ist die umfangreichsteSammlung

von deutschen Gesetzestexten, Richtlinien und Verordnungen.Sie bringt die
vollstndigen amtlichen Texte einschl. der ergnzenden Bestimmungen und
der dazugehrigen Nebengesetze. Fussnoten unterrichten ber Fundstellen
und den Zeitpunktdes Inkrafttretens.Die Loseblattformhlt das Werk durch
schnellste Bercksichtigung etwaiger Gesetzesnderungen stets auf dem
neuesten Stand. Das Werk erscheint in 3 Reihen, Reihe III enthltSteuer-
recht mit Lastenausgleich. Erschienen ist die Lie/erung IO3, Inhalt: Ein-
kommensteuer-Gesetz I960 und Einkommensteuer-Durchfhrungsverord-
nung 196o.

Dr. Dr. EDGAR LENSKI und Dr. WILHELM STEINBERG: Kommentarzum Ge-
werbesteueygesetz. Lieferwng I2, Juni I96I. Verlag Dr. O. Schmidt, Ulmen-
allee 96-98, Kln-Marienburg.
Mit dieser I.ieferung wird der Textteil des Kommentars vervollstndigt.

Er enthlt nunmehr smtlicheTexte, die zum Verstndnisder Erluterungen
und der Entwicklungdes Gewerbesteuerrechtserforderlich sind. Ferner trtt
neu hinzu die Einleitung aus der Feder von MinRat Dr. Steinberg und das

Urteilsregister, das de Fundstellen aller Entschedungen auffhrt, die im
Kommentar im Wortlaut mitgeteilt worden sind. Schliesslich tindet sich in
dieser Lieferung die berarbeitung einiger Erluterungen durch MinDrig.
Dr. Dr. Lenski. In der nchsten Lieferung wird bereits das StndG I 96I in
die Kommentierungeingearbeitet werden.

HBSCHMANN-GRABOWER-BECK-VON WALLIS-SCHWARZ: Kommentar zum

Umsatzsteuergesetz. Lieferung I8, April I96I. Verlag Dr. Otto Schmidt,
Uimenallee 96-98, Kln-Marienburg.
Der Aufteilungsplan ist dem neuesten Stand angepasst worden. Neu sind

die Erluterungen zu 4 Ziff. 4a und der Rest der Kommentierung zu 7
Abs. 3, in dem 95 Sonderflle in alphabethischer Reihenfolge abgehandelt
sind. (Verfasser: FinPrs. aD Beck). Die Erluterungen zu x5 sind von

OFGRat Schwarz berarbeitetworden.

A. SCHULZE - BRACHMANN: Dopelbesteuerung Texte der'geltenden Doppel-
besteuerungsabkommenmit Verweisungen und einer einfhrenden Dar-

stellung der Massnahmen zur Vermeidungder Doppelbesteuerung.Forkel-

Verlag, Knigstrasse 2, Stuttgart-Degerloch, I957,206 S. Mit Nachtrags-
band fr die Zeit von Juli I 957 bis Februar 196I, 443 S

Der Hauptbandenthlt alle geltenden Doppelbesteuerungsabkommen,die
bis Juni I957 abgeschlossen worden sind oder deren Wiederanwendung
vereinbart vorden ist. Der erste Nachtrag enthlt alle in der Zeit von Juli
I957 bis Februar 1961 ratifizierten Doppelbesteuerungsabkommen:mit den
Niederlanden, mit Luxemburg, Frankreich, Schweden, Norwegen, Indien,
Pakistan u nd gypten sowie die Neufassung des durch Zusatzprotokolle
genderten ,chweizer Abkommens. In einer einfhrenden Darstellung sind
alle Massnahmen zur Vermeidung der Doppelbesteuerung behandelt, und
zwar sowohl die unilateralen der Bundesrepublik Deutschland m Rahmen
ihres Einkommensteuerrechtsals auch die bilateralen Abkommen mit ein-
zelnen Staaten. Die Besonderheiten der in diesem Band abgedruckten Ab-
kommen werden fr jedes Land hervorgehoben. Ferner sind die multilate-
ralen Massnahmen der OEEC-Staaten untereinander angefhrt. Als Ergn-
zung st der Mustervertrag der OEEC enthalten, der bei neu abzuschliessen-
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den Abkommen fr die einzelnen Begriffsbestimmungenals Muster dienen
soll.

Steuerrechtsregisterx960. Bearbeitetvon RegierungsratFranz Reichenberger,
Mnchen, Leiter der Zentralkarteides Bundesfinanzhofes,Regierungsamt-
mann Fritz Reichel, Regierungsinspektoren Werner Krautwald und
FriedrichMittelstdt,Mitarbeiterder Zentralkartiedes Bundesfinanzhofes.

Verlagsgesellschaft,,Recht und Wirtschaft,Hauptstrasse45, Heidelberg,
I96I, 360 Seiten, PlastikbandDM 27.50.
Das Steuerrechts-Register ist eine Dokumentation der im Jahre 1960

verffentlichtengerichtlichen Entscheidungen in Steuersachen, der Urteils-

besprechungen und des steuerlich bedeutsamen Schrifttums. Aus der

Rechtsprechung des Bundesfinanzhofes sind auch die amtlich nicht zur

Verffentlichung bestimmten, aber bekanntgewordenenUrteile aufgefhrt;
Urteileder anderenhchstenGerichte des Bundesgebietssind aufgenommen,
soweit sie zu steuerlichen Fragen ergangen sind, Urteile der Finanzgerichte,
soweit sie rechtskrftigwurden. Das steuerliche Schrifttum und die Urteils-

besprechungensind aus mehr als 6o Fachzeitschritenentnommen. Somit ist
das Steuerrechts-Registerein unentbehrlichesQuellenwerk,das das genannte
Material in einer umfassenden Weise erschliesst. Die leitsatzartigenAngaben
des Inhalts der gerichtlichen Entscheidungen und die Hinweise auf die

Steuerrechts-Literatur sind nach Stichworten alphabetisch geordnet. Bei
der Auswahl dieser Stichworte kam den Verfassern ihre langjhrige Erfah-

rung aus der Bearbeitung der Zentralkartei des Bundesfinanzhofes zugute.
Mit dem Steuerrechts-Register I960 wird eine Verffentlichungsreihebe-

gonnen, die einen vollstndigen berblick ber die wesentlichsten Grund-

lagen des Steuerrechts in handlicher und zuverlssiger Form bietet. Die

Jahrbcherfr die kommenden Jahre werden jeweils zu Beginn des darauf-

folgenden Jahres erscheinen.
Das in vorteilhafter handlicher Form herausgegebene Steuerrechts-

Register gibt als erschpfendesQuellenwerk den mit Steuerfragen befassten
Kreisen das Rstzeug fr die Anwendungdes Steuerrechts. Von besonderer

Bedeutung ist das Werk vor allem fr die Angehrigen der wirtschafts- und

steuerberatendenBerufe, fr die Rechtsanwlte, fr alle Unternehmen und

Fachverbnde sowie fr die Angehrigen der Finanzverwaltung und Mit-

glieder der Finanzgerichte, nicht zuletzt jedoch fr alle Steuerzahler.

Die Verlagsbuchhandlungdes Instituts der Wirtschattspr/er, Cecilienallee 36,
Dsseldorf hat die folgenden Publikationen verffentlicht:

I. Dr. HERWARTHWESTERFELHAUS: VerdeckteGewinnausschttungats steuer-

rechtliches und betriebswrtschaftlichesProblem, 2. neubearbeitete Auflage,
I96I, 462 S.
Die erste Auflage dieses Buches wurde im Bulletin XII, S. 99 besprochen.

Seitdem hat die Praxis sich vielfach mit dieser Problematik auseinanderset-
zen mssen. Die Vielzahl der Entscheidungen der Steuergerichte wie auch

die zahlreichen Behandlungen in der Fachliteratur erforderten eine ber-
arbeitung nahezu des gesamten Stoffes. Die Probleme werden sowohl von

der betriebswirtschaftlichenals auch von der rechtswissenschaftlichenSeite
her beleuchtet.

2. Dr. jur. HELMUT KNOPPE: Pachtverhltnissegewerblicher Betriebe im Ein-
kommen- und Krperschaftssteuerrecht.2. neubearbeiteteAuage. Erschie-
nen in der Schriftenreihedes Instituts fr Steuerrecht der Universitt zu

Kln, Band 3. I96I, I60 S.

In dieser wesentlich vermehrten Auflage hat der Autor zahlreiche Anre-

gungen und Anfragen bercksichtigt, die ihm aus der Praxis zugekommen
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sind. Die Arbeit ist unter Bercksichtigung der Rechtsprechung und des
Schrifttums auf den neuesten Stand gebracht. Die erste Auflage wurde im
Bulletin XIII, S. 108 besprochen.
Steuergesetze. Textsammlungmit Verweisungenund Sachverzeichnis. Ergn-

zungslie[erungMai I96I. VerlagC. H. Beck, Wilhelmstrasseg, Mnchen23.
Die ErgnzungslieferungMai I96I bringt die soeben bekannt gemachte

E.inkommensteuer-Durchfhrungsverordnungx960, deren Fassung auf die
nderungsverordnungvom 6. April I96I zurckgeht. Ferner sind die durch
das Gesetz zur nderung grundsteuerlicherVorschriften vom I 2. April Ig6I
an Grundsteuergesetz und -Durchfhrungsverordnung sowie an beiden
Wohnungsbaugesetzen bewirkten nderngen bercksichtigt. Die Ver-
gtungsliste zu 79 der Umsatzsteuer-Durchflrungsbestimmungenwird in
der neuen im Februar I96I bekannt gegebenen Fassung wiedergegeben.
Schliesslichwerdender Textsammlungmit dieser Ergnzungdie nderungen
der Reichsabgabenordnungeingefgt, die das Gesetz ber die Kosten der
Zwangsvollstreckungnach der Reichsabgabenordnungvom I 2. April I96I
brachte.

INDIA

V. S. SUNDARAM : The law 0j tnCome-taxn India. Beingadetailedcommentary
on the Indian income-tax Act of 1922 as amended. Eighth edition. The
Madras Law Journal Office, Mylapore, Madras-4, I9590 14I9 Pp.
This is a detailed commentary on the Indian income-tax Act of I922 as

amended. Besides the text of the Act and the commentarythe book contains
the income tax rules, the rules regarding double taxation relief, the appellate
tribunal rules, extracts from the Indian Finance Acts from I946 onwards.
The new edition of this book follows in the main the method of presentation
adopted in the previous edition. The changes in the law have been taken
into account and the numerous important decisions since the last edition are
dealt with. It is the leadingwork on the subject which covers the whole of the
ground in detail. There are many useful notes and the main tax problems that
arise are fully discussed.

ITALY

Foreign private enterprise in Italy. Volume I: The Italian law on [oreign
capital investments. 2nd edition. Banco di Roma, Ufficio Studi, Rome, I959,
I26 pp.
The purpose of this book is to describe the provisionsof Italian law regulat-

ing investments of foreign capital, i.e. capital belonging to foreign nationals
or to Italian nationals residing abroad. These provisions are examined in
detail so as to acquaint readers with all particulars concerning the legal
treatment of such capital in Italy. The book contains the text of the Con-
ventions for the avoidance of double taxation concluded by Italy. There is
also a chapter on the Taxationof foreign enterprises in Italy.
Imposta Entrata. Legge e Regolamentointegraticon le disposizionisuccessive.

L. di G. Pirola, Via Cavalotti I6, Milano, 196I, 233 Pp.
This book contains the text of the Imposta generale sull'entrata.

Further have been added the ministerial decrees, tables of tarifls and a

chronological and alphabetical index. In this way all documents regarding
this tax have been brought together conveniently.
IVORY COAST

Le Rdgime Fiscal. Publi par la Chambre de Commerce de la Rpublique de
Cte d'Ivoire, Abidjan, I96I, 133 PP.

229



Reviews IV Comptes Rendus

Dans.ce numro spcial on trouve un expos des dispositions fiscales
actuellement applicables en Rpublique de Cte d'Ivoire, mis jour au 3I
Mars I96I. Cette brochure facilite les recherches de tous ceux qui ont
connatre de la fiscalit, et permette galement aux Socits dsireuses d'in-
vestir des capitaux en Cte d'Ivoire, d'apprcier rapidement la consistance
du rgime fiscal. On a publi une mise jour no. I contenant une srie d'or-
donnances fiscalesdu I5 avril I96I.

MONACO

The Monaco Economic Development Corporation, 16, Boulevard de Suisse,
Monte-Carlo a publi les livres suivants:

LAYE YVES: Le Statut juridique des socidtds dans la Principaut de Monaco.
196o-1961. ImprimerieNationale de Monaco, I2I pp.
Ce livre consiste de cinq parties: Rgles communes toutes les socits;

Le statut juridiquedes socits de personnes; Le statut juridiquedes socits
de capitaux; Le statut juridique des associations commerciales en participa-
tion; Textes relatifs au statut juridique des socits dans la Principaut de
Monaco.

LAYE YVES: Le Guide Fiscal Morugasque. Imprimerie Nationale de Monaco.
Cette brochurecontientdes tableauxclairs et prcis des tarifs des diffrents

droits et taxes existant dans la Principaut de Monaco. Dans le cadre de ses

Circulaires d'information, non-priodiques, des Actualits juridiques et
fiscales de la Principaut de Monaco l'diteur assurera rgulirement les
mises jour du Guide, qui fera l'objet d'une rdition chaque fois que les
modificationsou innovations lgislativesen imposeront la ncessit.

NETHERLANDS

M. A. KAKEBEEKE-VANDER PUT: Wetsontduiking. (Evasion fiscale). AE. E.
Kluwer, Deventer, 196I, I9I pp. Thse Leiden. Prix h. 11,75.
La prsente tude a trait l'un des moyens utilisspour chapper l'appli-

cation des prescriptions lgales: la fraude la loi. Une introduction dgage
la notion de fraude la loi et en numre les principales manifestations. Un
bref aperu historique situe cette notion dans le droit romain, l'ancien droit
des Pays-Bas, puis l'poque de l'laborationdu Code Napolon et de notre

propre code civil. L'auteur montre ensuite comment le problme at trait
en jurisprudence et en doctrine, d'abord aux Pays-Bas, ensuite en droit
franais, allemand, suisse. Dans une seconde partie de l'ouvrage, l'accent est
mis sur ce qu'il faut entendrepar fraude la loi. Ces constatationsont permis
l'auteur de dfnir ce qu'il faut entendre par efraude la loi . La troisime
partie de l'ouvrage est consacre aux moyens de combattre les manoeuvres

de fraude.

PROF. W. J. DE LANGEN : Begrenzing van de verwervingskosten (Limitationof
costs of acquisition), 2nd edition. Edited by C. van Soest, Fiscale Mono-
grafien, No. 5. AE. E. Kluwer, Deventer, 1961, 74 PP.
A reviewof the first editionof thisbookwas publishedin Bulletin X, p. I I 2.

It consists of a study of the costs that may be deducted for the determination
of the assessable income. A survey is given of the case law on this subject.
In the second edition the discussion of this case law has been broughtup-to-
date by C. van Soest and certain parts of the book have been rearranged. On
the whole, however, the present editor has left the character of the book un-

changed.
Fiscale aspecten van vruchtgebruik. (Fiscal aspects of usufruct). Reports
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delivered by H. A. DRIELSMA en TJ. S. VISSER. Broederschap der Candi-
daat-Notarissen, Jan van Nassaustraat 96, Den Haag, 196I, I59 PP
This booklet contains two reports on the tax aspects of usufruct in the

Netherlands.

Mr J. C. DE WAARD, J. TIGGELMAN and R. M. SMITs: Omzetbelasting (Sales
Tax). Fiscale handleidingvoor de practijk. Vuga-boekerij, Arnhem.

In Bulletin Vol. XI, p. 151 a review of this loose-leaf handbook on the
Dutch Sales Tax legislationwas published.Supplement47 has been published.
A. M. DIJK, G. JANSEN, J. C. SCHRooT and F. VERsTEGEN: De Gemeentelijke

Belastingen. (Municipal Taxes). Vuga-Boekerij, Arnhem.

A review o this loose-leaf work on municipal taxes in the Netherlandswas

published in 'Bulletin Vol. XI, p. I47. Supplement 38 has appeared.
W. E. C. DE GROOT: Nederlandse Belaslingwetten.

N. Samsom N.V. -- Publisher-- Alphen aan den Rijn, Netherlands.

The seven volumes of this loose-leaf system on Dutch taxation contain the
texts of the Dutch Tax acts. The nos. I83-I86of the supplements, which keep
these volumes up-to-date, have been published.
Vademecum voor in- en uitvoer. Samengesteld door de Economische Voor-

lichtingsdienst.N. Samsom, Alphen aan den Rijn.
A review of this loose-leaf work containing the provisions of importance

for impor.t and export was published in Bulletin XIV, p. 359
The Supplements252-253 have been published. They consist of new sheets

for the parts on import, export and country surveys.

H. W. VERMEuLEN and H. G. M. WARDENIER: Teruggaatvanonzetbelasting
bj uitvoev. Volume I and II. N. Samsom N.V. -- Publisher -- Alphen
aan den Rijn, Netherlands.

Supplements83-87 to these loose-leaf volumes have been published.
R. M. SMITS: Woordenboekvan Orzetblastingtarieven.2nd edition. N. Samsom

N.V. -- Publisher-- Alphen aan den Rijn, Netherlands.

Supplement2I, April Ist. I96I, of this dictionaryof Sales Tax Tariffs in the
Netherlands has appeared.
FED losbladig /iscaal weekblad. (loose-leaf tax weekly). Uitgeverij FED.

Roemer Visscherstraat29. Amsterdam-WestI.

Nos. 783-793 of thisweekly,which contains tax articles, discussionsof case

law and resolutions, and answers to questions as regards Dutch tax problems,
have appeared.
FED's Fiscaal Repertorium. Uitgeverij FED, Roemer Visscherstraat 29,

Amsterdam-WestI.
A staff of experts are employed to make excerpts of Dutch fiscal literature

on cards which are sent to subscribers every month. The cards are filed per
act and then per article. The issues I96I nr. I-2 have been received.

Handboek voor in- en uitvoer onder redactie van Prof. Dr. B. SCHENDSTOKen

J. DE WILLIGEN. (Handbook for import and export). AE. E. Kluwer,
Deventer, N. Samsom, Alpen aan den Rijn.
A review of this Handbookfor import andexportwas published in Bulletin

XIV, p. I69, Recently the following supplements have appeared:
Deel A Belastinghe//ingbij invoev, Supplement 5.
Deel B I Tariefvan invoerrechten, Heffingspercentages.Supplementen 20-23.
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P. KARMELK : Inhomstenbdasting. (Income Tax). 8th edition. Supplement I4o
June I5th, I96I. De BelastingwetgevingSerie D.B. No. 2. J. Noorduijn
en Zoon -- Publishers-- Gorinchem, Netherlands.

Mr. C. P. TuK: Omzetbetasting. (Sales Tax). 6th editon. Supplement Io.

J. Noorduyn en Zoon N.V. -- Publishers -- Gorinchem, Netherlands.
De BelastingwetgevingSerie I. & A. No. I I.

A review of this loose-leaf work on sales taxation in the Netherlands was

published in Bulletin, Vol. XI, page 149. Supplement Io, which has now

been published, brings this useful book up-to-date again.

SWITZERLAND

Conductingbusiness inSwitzerland.An outline for United States Corporations
and individuals. Prepared for its clients by Allgemeine Treuhand A.G.,
Schauplatzgasse I I, Bern. Loose-leaf.
This loose-leaf book, which is kept up-to-date by means of supplements,

deals with the particularproblemswhich face an enterpriseor a citizen of the
United States of America who wishes to establish and conduct a business in
Switzerland.It covers Swiss FederalandCantonal law in force as ofDecember,
1960.. The book consistsof five parts: The Introductiongives general informa-
tionn Switzerland; the part on Business Organizationscontains an excerpt
of the Swiss Code of Commitments (Obligationsrecht);the thirdpartentitled
the Protection of Industrial Property gives a general picture of the
relevant legal provisions; the part on taxation contains general remarks

concerning the Swiss tax system and a review of the various kinds of taxes,
particularly the taxes incidental to income and capital; the last part of this
book deals with the social security legislation. This publication is meant for
the tax expert. It is not for sale and only a limited number of copies is
available.

Die Praxis der Bundessteuern. I. Teil: Die Wehrsteuer, begrndet von Drs.

J. und E. HENGGELER, fortgefhrt von Dr. ANTON PESTALOZZI. Verlag
fr Recht und Gesellschaft, Bundesstrasse I5, Basel.

Die bekannte und besteingefhrtePraxis der Wehrsteuer ist eine systema-
tische Zusammenstellung aller wichtigen Entscheidungen auf dem Gebiet
der Wehrsteuer, unter Bercksichtigungder Krisensteuer, der Vorluferin
der Wehrsteuer. In kurzen Leitstzen wird der Inhalt eines jeden Urteils in

grsster bersichtlichkeit systematisch unter dem betreffenden Artikel

dargestellt. Eine bersicht ber alle wichtige Literatur zu den einzelnen
Artikeln des Wehrsteuerbeschlusses ist beigefgt. Nachtrag II von I960
enthlt neue Bltter zum auswechseln.

Dr. KuRT LOCHER: Das schweizerisch-deutscheDoppelbesteuerungsabkommen.
Textausgabe und Praxis. Loseblattausgabe; in zwei Bnde. Verlag fr
Recht und Gesellschaft, Bundesstrasse5, Basel.

Die wirtschaftliche Vdtechtung zwischen der Schweiz und der Bundes-

republik Deutschland sind immer schon eng gewesen und haben sich in der
letzten Zeit noch wesentlichverdichtet. Zur Vermeidungder internationalen

Doppelbesteuerungwurde bereits am I5. Juli I93I zwischen dem Deutschen
Reich und der schweizerischen Eidgenossenschaft im DBA abgeschlossen,
das durch die Zusatzprotokolle vom 9.9.I957 und vom 20.3.I959 im Ver-

hltnis zur Bundesrepublik gendert und ergnzt wurde. Doppelbesteue-
rungsflle treten in deutsch-schweizerischem Verhltnis hufig auf und

Verstndigungsverfahrensowie steuerrechtlicheGerichtentscheidungenzum

deutsch-schweizerischen DBA sind nicht selten. Locher, Vizedirektor der

Eidgenssischen Steuerverwaltung, langjhriger Sections-chef fr inter-

nationale Steuerrechtsfragen, prominentes Mitglied des IFA und hervor-
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ragenderVertreterder Schweiz im Fiskalausschuss des OEEC, international
anerkannter Finanzexperte (Kongo) legt eine Textsammlungvor, die durch
eine vollstndige Erfassungder einschlgigenGerichtsurteileund der beider-

seitigen Verwaltungsentschedungen zur ausfhrlichsten Kommentierung
dieses Vertrages wird. Bestechend ist der auf intime Kenntnis der Materie
aufbauende wissenschaftliche Ordnungssinn des Verfassers, der den Fach-
leuten bereits aus seinen anderen bedeutenden Werken, insbesondere den 2

Bnden des III. Teils Doppelbesteuerung in Henggeler/Pestalozzi, Praxis
der Bundessteuern und den beiden Bnden zum DBA Schweiz -- USA be-
kannt ist. Eine vorzglche systematische bersicht ber den Inhalt des
schweizerisch-deutschenDBA sowie das ausfhrliche Literaturverzeichnis,
ein umfassendes Sachregister und der Abdruck aller Formularvordruckeder
Steuerverwaltung zum Abkommen erhhen den praktischen Wert des
Kommentars. Zu wnschen wre eine noch weitergehendeEinarbeitung der
Literatur in die Kommentierung. Um einen Einblick in die Flle des gebote-
nen Materials zu geben, sei hier die auf B 9 III Lizensgebhren-- A Grund-
stze der Besteuerung im Wohnsitzstaat -- folgende Zusammenstellungzu

,,B Deutsche Gewerbesteuerkurz skizziert:

x) Leitsatz RFH 23.4.x94o - RStBI I 940 S 724
u BFH 6.I2.I955 - DB I958 S 884

2) Abdruckdes wesentlichen Inhalts v BFH 23.7.I957 BStB1 x957 III S 306
3a) GewSt ER x958 Abschn 57 Abs 3

3b) Bescheid des BFM BB 1959 S I058
4) Auszug FG Freiburg EFG x959 S 3 19

5) VerstndigungsverfahrenStandpunktder Schweiz

Es folgt C Deutsche Umsatzsteuerauf Lizenzgebhren.
Die vorzgliche Ausstattung des Werkes entspricht der Tradition des Ver-

lages. Das Buch ist ber das deutsch-schweizerischeVerhltnis hinaus be-
deutsamfr andere noch auf dem kontinentaleuropischenMuster beruhende
deutsche DBA, insbesondere aber wesentlich fr jede rechtsvergleichende
Untersuchung im Internationalen Steuerrecht. Das Werk st eine grosse
wissenschaftlicheLeistung mit erheblichem praktischen Nutzen.

Dr Flick, Bonn

Die Steuern der Schweiz. Bearbeitet von der Eidgenssischen Steuerverwal-

tung. 6 Bnde in Loseblattform. Verlag fr Recht und Gesellschaft,
Bundesstrasse I5, Basel.
Dieses grosse Standardwerkbehandelt in leicht fasslicher, eingehenderund

prziser Form die Steuergesetzgebungin der Schweiz. Die Bundes-, Kantons-
und Gemeindesteuern werden systematisch aufgezeigt und erlutert. Aus-

zge aus den geltenden Gesetzen sowie Beispiele ermglichendem Leser, sich
ein lckenloses Bild ber die von den einzelnen Steuerhoheitenangewandten
Systeme, die Veranlagung, Steuerstze und Erhebung zu machen. Die ver-

schiedenen Steuern in jedem Kanton sind in in sich abgeschlossenen, durch

periodische Nachtrge stets auf dem neuesten Stand gehaltenen Heften dar-

gestellt, was ein mhelos Vergleichen erlaubt.
I. Teil: Einkommens-und Vermgenssteuernnatrlicher Personen, Nachtrag
26 von 1961. Dieser Nachtrag enthlt ein neues Heft Doppelbesteuerungfr
das Allgemeine Teil und nderungen in die Steuergesetzgebungender Kan-
tone Nidwalden und Zug.
II. Teil: Ertrags- und Kapitalsteuern juristischer Personen, Nachtrag 24o
von I96I. Dieser Nachtrag bringt den Beziehern nderungsbltterfr die
Kantone Nidwalden und Zug und ein neues Heft fiir die Steuergesetzgebung
im Kanton Fribourg.
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III. Teil: Erbschafts- und Schenkungssteuern, Vermgensverkehrssteuern,
Verbrauchs- und Aufwandsteuern, Nachtrag 23 von I96I. Dieser Nachtrag
enthlt nderungsbltterfr die Kantone Zug und Neuchtel.

Rechtsbuch der schweizerischenBundessteuern. Begrndet von Drs. J. und E.
HENGGELER, fortgefhrtvon Dr. ANTON PESTALOZZI.Verlag fr Recht und
Gesellschaft, Bundesstrasse 15 Basel.
Im Rechtsbuchsind alle Textefr jedeeidgenssischeSteuergesondertund

in bersichtlicher Form zusammengestellt. Der Leser kann sich rasch und
bequem orientieren. Er tindet bei nderungen der gesetzlichen Bestimmun-
gen auch die berholten Fassungen. Die Leitkarten mit Verzeichnis gestat-
ten, die gesuchte Materie rasch zu tinden. Das Buch enthlt auch die Texte
aller von der Schweiz abgeschlossenenVertrge zur Vermeidungder Doppel-
besteuerung, die dazu erlassenen Ausfhrungsbestimmungen und Kreis-
schreiben der Eidg. Steuerverwaltung.

Nachtrag 34 bringt den Beziehern u.a. das Merkblatt der Eidg. Steuer-
verwaltung ber die Steuerentlastungen fr Dividenden und Zinsen aus

deutschen Quellen; den Briefwechsel zwischen der Schweiz und Frankreich
betr. die Vereinbarungzwischen den beiden Staaten ber die Durchfhrung
der Entlastungvon den im Abzugswegeaus beweglichemKapitalvermgen;
die Wegleitung fr die Ermittlung der Steuerwerte auslndischer Wert-
papiere; Richtlinienfr die Feststellungder SteuerwerteauslndischerWert-
papiere und Guthaben; Regelnder EidgenssischenSteuerverwaltungfr die
Bewertung der Grundstcke fr die I I. Wehrsteuer-Periode I96I-I962;
Merkblatt der Eidg. Steuerverwaltung betr. Gratisaktien und den Handel
mit Bezugsrechtenfr Gratisaktien; Schreiben der Eidg. Steuerverwaltung
betr. Umsatzstempelauf Bonds, Bills, Acceptances,Notes.

UNITED KINGDOM

PERCY F. HUGHES: Key to income tax and surtax I96I-62. Budget edition
1961. Taxation Publishing Company, 98 Park Street, London W. I.

This handy and clear book gives full reference to the income tax Acts the
new provisions of the Budget I96I and is equippedwith thumb-index.There
is a sectionon Irelandand the rates of.the previousyears have been included.

Current Law Income TaxActs Service. Sweet & Maxwell, II, New FetterLane,
London, E.C. 4.
Release 64. May 8, I96I. The Finance Bill was published on April 27.
This Release brings to subscribers the Income Tax, Surtax and Profits

Tax provisionsof the Bill, annotatedwith cross-referencesto the IncomeTax
Acts and Konstam.

UNITED STATES OF AMERICA

Prentice-HaU, Inc., Englewood Cliffs, New Jersey has issued the following
publications:
Shoestring Fortunes, 1961, 32 PP.
FederaiTax Handbook I96I, 560 PP.
President's Tax Program. Offcial Explanation, 1961, 45 PP
This special booklet contains the text of Treasury's detailed explanation

of the many major tax-change proposals in President Kennedy's April 20

Message on taxation. Covered in the explanation are such key tax itens as:

investment in new plant and equipment; expense accounts; sales of depre-
ciable property; dividends-receivedcredit; foreign income; and many others.
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How to save time and money in /iling your .r96o personal tax return. Individual
Federal Income Tax specimen returns completely worked out for filing
in 1961,72 PP

DAN THROOP S,IITH : Federal tax teform. The issues and a program. McGraw-
Hill Book Company, McGraw-Hill House, 95 Farringdon Street, London
E.C. 4, I96I, 328 PP
This book outlines the backgroundof taxation, and it analyzes the govern-

ment expenditureswhich render taxation necessary as well as the broad and
conflictingobjectives of tax policy. It includes detailed explanationsof those
policy issues concernedwith the tax treatmentof such specific items of income
and deduction as pensions, fringe benefits, dividends, capital gains, deprecia-
tion, depletion, and foreign income. Those topics with vhich most taxpayers
and businessmen are concerned are discussed in detail. The analysis covers
charitable contributions, medical expenses, tax treatment of corporate
merger, and family trust unds. The business and professionalexpensesof the
self-employed are treated, including retirement income credit, economic
effects of corporate income taxation, and proposed changes in the United
States tax allowanceor depreciation. In addition, the book focuses attention
on those points which must be consideredin a tax reform program. It provides
a solid background n both theory and application thus enabling the tax-
payer to better appreciate the issues involved and to judge proposals for
new legislation.
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UNITED KINGDOM

BUDGET SPEECH OF Mr. SELWYN LLOYD

In his Budget statementon April x7th, I96I, Mr Selwyn Lloyd, Chancellor
of the Exchequer, reviewed the economic situation and went on to refer to
direct taxation. He said:

Before coming to my proposals, I want to say somethingabout methodsof
raising revenue and methodsof budgetaryor fiscal control of the economy.

First the simplification of the tax system and of the Government's ac-

counts.
I arrived at the Treasurywith preconceived ideas, long held, and of course

with undue optimism about the simpleness of simplification. I wanted to do
three things, if it were possible; first to have one system of direct taxationof
the individual instead of two, income tax and surtax, as at present. Second,
I wanted to have one system of taxation of companies, instead of two,
income tax and profits tax, as at present. Third, I wanted to see whether it
was possible to present the Government's accounts in a rather more easily
understood form, particularly with regard to capital receipts and expendi-
tures.

As to the amalgamation of income tax and surtax, there are two factors
to be taken into account -- one unalterable and the other of great practical
difficulty.

In the very large number of. cases where there is income from more than
one source, it is impossible under our progressive system -- and I use the
word in its mathematical sense -- to avoid dealing with liability to tax in
two stages, even if the calculations are made under the same system and
the same set of rules. The standardrate of income tax can be taken by deduc-
tion from dividends and interest. Virtually the correct income tax liability
can be taken under P.A.Y.E. from wages and salaries as they are earned.

Nevertheless, after the individual's total income for the year is known,
there has to be another calculationto arrive at the tax due, and to makeany
adjustments which may be necessary in retrospect. Therefore, whatever the
system one cannot avoid two stages -- one concurrent, and the other in
retrospect. That is inevitable if we are to continue a progressive system and
deductionat source, as we obviouslymust.

There is the second matter -- one of practical difficulty in the year of
change. At present income tax is deductedunder P.A.Y.E. concurrentlywith
the earning of the income. Surtax is paid on the income of the year before.

Surtax under P.A.Y.E.

If the two systems are amalgamated, so that the part which is now called
surtax is deducted concurrently, what would then happen to the surtax due
in arrear Even if one was prepared to forgive it -- a heavy burden on other
taxpayers -- it would be impossible to do so in a way which would be fair
between one taxpayer and another, for example the salary earner and self-
employed.

Therefore, if I were to amalgamate the two taxes, current deductions from
salaries would be made to take account of 'the new combined rates from now
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on, while next January the surtax bill for last year would have to be met. It
is unpleasant enough having to pay one lot of surtax in a financial year. To
ask for two lots from a considerablenumber of people would seem to gratify
too much the naturally sadistic instincts of a Chancellor of the Exchequer.

I have tried to get round this difficulty but is has so far proved impossible.
I have come to the conclusion that the best thing to do is to work for the
assimilationof the rules governingincome tax and surtax as far as practicable,
and this year I hope to make a beginning in one respect in a way'which I
will describe later.

As for the idea of one system of taxation for companies instead of income
tax and profits tax, I was confronted at once with the adverse recommenda-
tion of the majorityof the Royal Commission. I read the relevant paragraphs
of the report carefully. I would not be deterred by the difficultyconsiderably
stressed in the report, that of the possibility that the companies tax might
become lower than the standard rate of income tax. I would face any pro-
blems arising out of such a contingency if and when I thought there was a
chance of that happening in practice.

However, there are other difficulties. There would have to be a standard
rate of tax for deduction from dividends. In that connection I am told there
would be great complication in the case of dividends paid by one company
to another. These difficulties were referred to in the report. They have not
yet been resolved, and certainly I should not like to be responsible for
introducinga new system which, in practce, proved to be more complicated
and to present greater difficulties than the exsting system. I am not quite
satisfied on this point, and I intend to have these difficultesexamined further
before the next Budget.
Confusing accounts

The third matter to which I referred a few momentsago was the form and
presentationof the Government'saccounts.

This includes the Estimates and the Exchequer accounts as a whole;
including the question of what items should be shown above the line and
what below it. There is surely something rather conusing about a presenta-
tion which puts some capital receipts, including certain debt repayments,
above the line. Without wanting to become too controversial, I personally
would add to this category receipts from death duties.

At the same time we put below the line some items such as post-warcredits
which, from many points of view, are indistinguishable from other current
payments. I am sure that we have to produce a less confusing presentaton. I
have set on foot in the Treasurya full review of this matter. It will take time;
but I shall see that it is pressed forward.

We have made a start. Certain proposals for a radical simplification and
modernizationof the Estimates have been put to the Public Accounts Com-
mittee and the Select Committee on Estimates. I hope that both committees
will welcome these proposals. I shall of course carefully consider any com-
ments they may have to make. I should like to see next year's Civil Estimates
presented in the new form.

Economie controls
I want now to say something about methods by which the Government

can inuence developments in the economy. There has been much complaint
about the jerkinessof Governmentaction in controllingthe economy-- what
has been referred to as a policy of 'stop and start'. I am certain myself that
without any regulatoryaction by the Government the swings in the economy
would, in fact, have been much more violent.

However, there has been much discussion this winter of the most appro-
priate methods and suggestionsof the need for new ones. I therefore propose
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to spend a few moments examining the various possibilities. First, there are

physical controls, licensing and rationing systems. These are matters of
some controversy-- there is a deep diference between the two sides of the
committee. I am not going to argue their merits or demerits this afternoon.

Monetary methods

Then there are monetarymethods: Bank rate, the special deposits scheme,
and the hire-purchaserestrictions-- all operated to make credit more or less

expensive or more difficult to get or the reverse.

These have their disadvantages. It is not always possible to arrange that
the same level of Bank rate suits us domesticallyand internationally.A high
rate may be prudent at home if demand is too high, but it may attract at

some cost t us short-term funds from overseas which are not really wanted.
I would add in parentheses that we certainly should not be worried when
those funds go away again. It is the long term trends that are important.

The effects of altering the hire-purchaseregulationshave proved to be both

prompt and substantial;but they are heavily concentratedon a certain range
of goods and bear severely on a few industries which complain -- and with
some justice -- that they are bearing too much of the brunt of the corrective
action which is needed.

Then there is regulation by means of the Budget. That should rmain the
chief4nstrument, but it is not always possible to arrange that conditions will
remain precisely the same over the following twelve months. What was right
at the beginning of the financialyear may well need adapting later on.

Sales tax

I have come to the conclusion that while not dispensing with any of these

monetary methods, we do need further means of stimulating or restricting
the economy, by measures which can be brought into operation quickly at

any time of the year, and the effect of which will be reasonably rapid and

widespread.
I have read with interest the various suggestions that have been made.

One suggestion that has commanded some support is that we should have a

general sales tax which could then be varied by small amounts upwards or

downwards.
There are practical difficulties. It means a new revenue control on half a

million or so retailers. Is food to be included Are services as well as goods to

be taxed Either way there are considerable complications. Lord Amory, in
his Budget speech of 1958, went into some detail in analysing the possible
yield. He formed the view that a comprehensivesales tax charged at a very
low rate but yielding the same revenue as the present purchase tax is some-

thing of a mirage. I agree with his view and what I have said also applies to a

turnover tax.

Discretionarypowers

Nevertheless, I do believe that new instrumentsare necessary and accord-

ingly I have two proposals to make, both of which will be simple and will this

year require no new administrativemachinery
First, I propose that the Government should be empowered to direct by

statutory instrument, at any time of the year, that either a special surcharge
or a special rebate should be applied to all the main Customs and Excise
Revenue duties and to purchase tax.

The total yield at present from these duties is about £2,300 million on an

expenditure of about £7,500 million largely by private consumers. The

proposed special adjustmentwill be expressed as a percent.age to be added to

or subtracted from the amounts otherwse payable -- a smple arithmetcal
calculation of the same percentage from the same date, for all charges under
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all the heads of revenue affected, the relationship between the taxes to be

fixed by the House in the Finance Act and will be maintained.
The maximumchange in either direction for which I seek authority will be

Io per cent o the existing charges. As I say, that will be the maximum. Of

course it will be possible to make smaller changes, such as 2 2 percent or

5 per cent. The effect of this proposal will be that I shall be able to stimulate

or restrain consumers' purchasing power at the annual rate of over £200
million a year each way, that will give a range for this new instrument of

about £430 million in all.
Drawbacksand other repaymentswill be similarlyadjusted so that exports

are not subject to surcharge. Administrativearrangementswill be simplified
to ensure the maximum flexibility and to avoid accounting complications.

Protective and anti-dumping dutes, where quite different considerations

apply and international obligations are involved, will be excluded; I shall
also leave out the vehicle excise duties and the television licence duty,
since the administrativecomplicationsof including them would be too great.
The other Excise licence duties will be excluded on de minimis grounds,
except for the bookmakers' licence duty, where equity demands that it
should be treated in the same way as the pool betting duty.

This will cover the tax on alcohol, tobacco, the purchase tax on petrol, and

the other mass of duties on consumer expenditure, with the exceptions to

which I have referred.
Statutory instrumentsmade under his power if it is granted will be subject

to confirmation by affirmative resolution of the House of Commons. But n

addition, because this power is so new, and, in my view, so important, I

propose to make provision that statutory instruments made under it, if it is

used, will expire on August 3Ist, 1962, unless at the time of next year's
Budget, the power to make such orders is continued for a further period by a

Ways and Means resolution followed by a section n the Finance Act. In
other words, t should be for the House each year to decide whether or not to

give this power to the Chancellorof the day for the followingyear.

Payroll tax

My second proposal relates to a special surcharge on employers analogous
to a payroll tax. The use of such a measure as an economic regulator would
have the added advantage that when we are faced with a situation of
chronic shortage of labour, it would act as an incentive to economy in the

use of manpower and to investment in labour-savingequipment.
I propose to ask for power this year as a temporary expedient to collect

this surcharge, should it be needed, by attaching it to the employers' share

of the National Insurance stamp. This would mean that the liability upon
employers would be in respect of the same employmentsas those covered by
the liability to pay the National Insurance employers' contribution.

It would, however, be an entirely new and separate element, the proceeds
of which would be payable directly to the Exchequer. It will be subject to

an upper limit of 4s per employeea week. At this maximumrate the surcharge
would wthdraw from the economyabout £200 million in a full year.

A statutory instrument made under this power will also be subject to

confirmation by affirmative resolution. The power to make such an instru-

ment, if granted, will expire at the end of the financial year.

Collection machinery
I recognze that the method of collection with the National Insurance

contribution presents difculties, particularly the risk of confusion between
this surchargeand the contribution,and such confusion might undermine the

important contributoryprinciple on which National Insurance is based.
However, t is the only machinery readily available, and if it should be
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necessary to utilize this economic regulator during the current financial

year, this machinerywill be used. I will, however, continue to examine other

methods of levying such a surcharge and should Parliament be asked to

grant this power again next year, I will put forward fresh proposals.
These two new-fiscalpowers, which could, of course, be used either togeth-

er or separately, will, in my view, greatly improve the Government'sability
to regulate the economy-- we shall be much better able to act by quick and
exible fiscal means, in the interval between this and the next Budget, thus

reducing during that period dependence on regulation by monetary and

credit restrictions.
I realize the importanceand the novelty of what I am asking, but I believe

we must improveour capacity for reasonablyspeedy action between Budgets,
and be seen to be doing so.

Estimated yields
I now turn to the Exchequerprospects for I96I-62. I will take expenditure

first. I have put the cost of Consolidated Fund Services at [815 million, an

increaseof [46 millionover last year'sestimate. Of this £20 million represents
the increased cost of servicng the National Debt; another £I I million is the

increase in Northern Ireland's shrae of the revenue; the remaining £I5 mil-

lion is the settlementbetween the Eschequerand the Post Office Fund, under

the new arrangements recently authorized by Parliament.
Total Supply expenditure has already been published in the Vote on

Account and the Defence White Paper. The figure is [5,187 million, which is

[280 million more than last year's Budget estimate, the increase on defence

amounting to £48 million and that on Civil expenditure to £232 million.

German debt payment
Next I come to the revenue which we may expect on existing rates of

taxation. The coming year's receipts from Inland Revenue duties I put at

£3,6I0 million, an increase over last year's out-turn of £398 million. From

Customs and Exicise duties I expect to get £2,455 millon, an increase of

£65 million. Motor duties I put at £13o million, or £64 million above last year.
Other revenue, at £245 million, is expected to be £39 million more, after

taking into account the special debt repayment from Germany which was

announced at the end of last month. In total, I estimate the revenue at

[6,440 million, or £506 millon more than last year's out-turn.

Taking revenue and expenditure together, on the basis of existing taxation
there would be a surplus above the line of £438 million, compared with last

year's estimateof £304 million and the out-turn of [147 million.

Prospectivedeficit
The estimates for below the line payments and receipts have been fully

explained iii the new White Paper on the subject. I merely recall that net

paymentsare expected to be £575 millionor £34 million more than last year's
out-turn.

So the prospectiveoverall deficit is [137 million, which compares with last

year's estmate of [318 million and the out-turn of £394 million; [60 million
of this difference is accounted for by the windfall of the German debt repay-
ment in advance.

Insurance allowance

I now come to my proposals.
First of all, I propose some relief for the taxpayer in the matter of the tax

allowance for National Insurance contributions. Last year my predecessor
introduced a new at rate allowance of £I 5 for adult employees. This was

designed to meet the newsituation which would arise when the graduated
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National Insurance scheme came into force. The new allowance was to take
effect from April 6, I 96I . Since last year's Finance Act, National Insurance
contributions have been increased.

I propose to raise the flat rate allowance to LI 8 to take account of the

pension element in the increase. The increase in women's contributions is
less than men's, and, taken by itself, would not justify an increase in the
allowance of more than £2. I do not propose, however, to make any differen-
tiation. All adult employees, other than women who have opted not to pay
at rate contributions, will get an increased allowance of £3 There will be

appropriate increases for the other classes affected. These changes will cost

£I 2 million this year, and £I5 million in a full year.

Overseas income

I have three proposais to make affecting the taxationof overseas income of

people resident in the United Kingdom. The first of these concerns a problem
which arises when overseas countries give special tax reliefs to traders and
others whose activities assist development n their territory. If a United
Kingdom company operating in an overseas territory becomes entitled to

such relief, its overseas tax is reduced. But since our arrangements for the
relief of double taxation provide for a credit against United Kingdom tax

only for the overseas tax actually paid, the effect of this reduction n the
overseas tax is to increase the United Kingdom tax. So it is said the overseas

relief is frustrated.
Countries with which we negotiate double taxation agreements feel that

we ought to be willing to include in the agreement some provision which
would obviate this result.

I think there is substance in this and I propose, therefore, that the Finance
Bill shall contain a clause providing that in respect of overseas tax reliefs

designed to assist industrial or commercial development, double taxation

agreementsmade with overseas Governmentsmay include a provision under
which credit may be given to a United Kingdom resident in respect of tax

that s treated by the overseas Government as though it had been paid.
New businesses

There are two other matters affecting double taxation where the Royal
Commission considered that some relief was necessary and where I propose
reforms. The first change deals with an anomaly which can arise because our

basis of assessment for a new business differs from that of certain other
countries. I intend to provide that, whatever may be the basis of United
Kngdom assessmenton the income of a new Overseas business in ts opening
years, as each year's profits are charged to tax, the corresponding year's
overseas tax shall be credited against the bill.

The second change will provide for extending unilateral relief to taxes

correspondingto income and profits tax levied by provincialor State Govern-
ments or local authorities overseas. I am dealing with paragraphs 744 and

70I of the Royal Commission Final Report.

Compensaton from German Govenment

During Finance Bill debates last year my predecessor was pressed from
both sides of the committee to concede tax relief in respect of certain pay-
ments, in the nature of income, that are made by the German Governmentas

compensationto victimsof Nazi persecutionresident in this country.
There is undoubtedly considerably sympathy for the recipients of these

payments and I have decided to put forward a clause in the Finance Bill to

authorize relief because of the very special circumstancesof these cases. The
cost is estimated at £250,000 this year. I also propose that the relief should
be retrospective to the frst assessments in I956-57 and that may involve the
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repaymentthis year of an additional£250,000of tax alreadypaid.
I have considered carefully suggestions put forward by the shipping

industryfor new tax reliefsbut I do not feel able to makeproposalsabout them

in this Budget. The General Council of British Shippinghas suggested that it

would be a help to shipping companies, in drawing up their future plans,
to have a guarantee that the investment allowance will be retained at its

present rate of 40 per cent for a period of years. I can certainlystate that I see

no prospectof this special allowancefor shippingbeing withdrawnor reduced
this Parliament.

Ad valoremduty on bills
I come to a proposal concerning stamp duty on bills of exchange. With

certain exceptions, bills of exchange are at present liable to ad valorem duty.
It has been represented to me that the complications in calculating this duty
are an obstacle to trade, particularly the export trade.

I have come to the conclusion that we ought to get rid of the ad valorem

scale. I thereforepropose to make bills of exchange subject to a fixed duty of
2d like cheques.The costwill be about LI millionthis year and £I/, million in

a full year.

Help for clergy
I have considered the various suggestions that have been put forward

for giving tax relief to the clergy. For reasons that have commended them-

selves to all my predecessorswho have had to consider this question I cannot

accept proposals for the exemption of Easter offerings. I am, however,

prepared to make a concession to which considerable importance is attached

by the ChurchesMain Committee.
Under decisions of the Courts certain ministers of religion, who live rent

free in houses provided by their churches or congregations, are regarded as

'representative occupiers', and this means that they are not liable to pay
tax underScheduleA. Other clergymen, for example, the Church of England
parson, are in law beneficial occupiers of their residence, and as such are

liable.
I do not think this legalisticdifference of treatment is justified by any real

differencein the use of the minister'sdwelling-house.That was the view of the

Royal Commission. I propose, therefore, to put forward a clause in the

Finance Bill to provide that where any minister of religion by virtue of his

office lives in a house which belongs to him as incumbent, or is owned by or

on behalf of his church, he shall be treated for tax purposes as though he

were a representativeoccupier and not liable for Schedule A tax.

P.A.Y.E. anomalies
I propose to legislate to get rid of some minor anomalies that flow from

the fact that a large proportion of wage and-salaryearners, dealt with under

P.A.Y.E., are never formally assessed.
A taxpayer who happens not to have been assessed at the ordinary time

can claim to be assessed for past years which had been treated as settled and

by doing so can get the benefit for those years of some new interpretationof

the law. But others who, for any reason, were assessed in the ordinarycourse

cannot reopen their liabilities. I propose to include a clause which will

prevent the reopening of what in substance were settled liabilities.

I also intend to make it impossiblein future to avoid tax by paying special
remunerationand relating it to a year which is out of date for assessment, in

other words more than six years back. I think that is not an unreasonable

proposition.
Irritating requirement

The existing law requires that formal Schedule E income tax assessments
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must be made in all cases where an employee is liable to surtax. In many
cases owing to personal allowances no income tax is payable. To make a
formal assessmentcarrying no tax in these cases is waste of time and staff. It
iS also confusing and irritating to the taxpayer. I propose, therefore, to repeal
this requirement. It will still be open to any taxpayer who wishes to have a
formal assessment to require it.

I propose that a limited tax relief shall be authorized for certain income
arising to pensions funds set up in this country for employees working over-
seas.

I propose to make a change with regard to the returns made by industrial
and providentsocieties. At present they have to make returns of interest paid
on loans, but not interest paid on shares, where the amount paid to a deposi-
tor exceeds £5. I propose that they shall be required to make returns where
the combined amount of loan and share interest exceeds £I5.

As I announced last November, I propose to increase by £20 the income
limits for the dependent relative allowance in view of the higher National
Insurance retirement pensions now payable.

Provision will also be made in the Fiance Bill authorizing payments into
and from the Consolidated Fund in respect of National Savings stamps and
gift tokens. This is a necessary consequenceof the new financial relationship
between the Post Office and the Exchequer.

I am proposing to nclude in the Finance Bill provisions for the final .

redemption of the Ottoman Guaranteed Loan, i855
On the Customs and Excise side there is a change in the provisions about

pool betting duty so as to amend the definitionof pool betting.
Finally, I shall be moving a special procedure resolution to enable us to

deal in the Finance Bill with certain proposals relating to pool betting duty
which are at present under discussion with the Government of the Isle of
Man.

Business expenses
I have been exercised in my mind about the tax treatment of expense

allowances and benefits in kind received by directors and other senior
executives. The question of business entertaining is closely linked. A great
many firms pursue a strict policy in these matters -- and nothing that I am

going to say applies to them. I also realize that, in the pursuit of exports, the
entertaining of overseas customers is necessary.

I think, however, that there is something behind the strong feeling which
undoubtedly exists that some so-called business entertaining goes further
than purely business motives would justify. This is an unhealthy feature,
both on business and social grounds. I ask those concerned most seriously to
consider whether some curtailment in the extent and scale of entertainment
can be achieved without affectingbusinessefficiency

It is a matter very dfficult to deal with by legislation. I shall review this
matter again next year -- and I do not reject altogether the possibility of
legislativeaction next year.

Car allowance restricted
As to motor-cars and other benefits in kind, the existing law provides in

the case of directors and those employees who earn £2,000 or more for a

tax charge on an amount equal to the annual value of the private use. I have
authorized the Inland Revenue to institute a change in practice under which
the annual value of the use of a car will be taken as I21/2 per cent -- as against
9 per cent -- of the car's original cost; nd the amount attributable to
private use will be calculated accordingly.

I also propose to include in the Finance Bill a clause limiting the captal
allowances that may be granted in respect of ordinary motor-cars used by
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businessand professionalpeople to the allowancesappropriateto maximuma

cost of £2,000 for each car. If business men want to use more expensivecars,

I think that it is not unreasonable that they should carry the excess over

£2,000 themselves and not pass part of it on to the Exchequer.
A word about administrative improvements. I intend that the present

form which employers are required to return to the Revenue showing ex-

pense allowances and benefits in kind should be revised so as to provide the

Revenue with more precise information initially. I do not believe this will

in the end add to work, as it will save subsequent inquiries.
I intend to adopt the recommendationsof the Royal Commissionon what

are known as home savings arisingduring business travel. I have decided that

the reduction of the allowancemade for expenses incurred on business travel

should not normally be applied in futuren respect of expenditureon accom-

modation and such ordinary items as food and drink.

Holiday trips
This relaxation will be welcomed, I know, by those who go abroad in

search of export orders. It has been the source of great irritation in business

circles. This, of course, does not mean that private expenditure, for example
on holidays, taken in the course of a business trip, will be allowed and

obviously inquiries must continue to be made to ensure that expenditure of

this kind is not included.
The Inland Revenue propose for the frst time to issue a leaflet setting

out the rules they follow in dealing with expenses claims under the special
provision applicable to directors and senior executives. This will cover the

new rules applying to home savngs.

Surtax
I have received many representationsbout the need to reduce the levels of

direct taxation, particularly surtax. Surtax begins at £2,000 This figure was

fixed in I920. I learn from many quarters, sometimes unexpected quarters,
that the present scope and level of surtax is a substantial disincentive to

effortand initiative.
I do not, however, feel able to provide for any relief of direct taxation in

the year 1961-62. That will be a disappointmentto many. Of course so far as

surtax is concernedthe amountdue next Januarywill be upon incomealready
earned in the past. It would be illogical to reduce what is already payable on

past effort on the ground of giving an incentive to future effort.

Added incentive
Nevertheless, I consider that there is force in the arguments against the

present level of surtax. In the modern world the work of the manager, the

scientist, the technologist, is of increasing importance, not only to himself

but to the community. In other countries there are much higher rewards

for individual effort and skill. Therefore I want to do what I can to ensure

that the present incidence of surtax does not act as a disincentive to those

who have positions of responsibility in our industries and elsewhere in our

national life.,
Accordingly I think it right to take action to modify, as far as earned

incomes are concerned, the present rules. The changes I propose will be

applicable to incomes earned, I repeat 'earned', during this new financial

year and thereafter. In other words the changes will affect what is payable
on and after January Ist, I963.

Special allowance

I propose two measures

First, the earned income allowanceapplicable to income tax (two-ninths
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up to £4,005 and one-ninth thereafter up to £9,945) will be deductible in
computing income for surtax purposes.

Secondly, the present position s that, leavingpersonalallowanceaside,
surtax begins at £2,000. I propose in effect to lift this figure for earned
income, again leaving personal allowances aside, to £4,000. Putting this
change more precisely, but not more concisely, there will be a special
allowance for surtax purposes in respect of earned income -- namely, a

deduction of £2,000 or (if it is less) the excess of earned income (less the
earned income relief) over £2,000.

The effect of this together with my fi-rst proposal will be that surtax will
not be payable on earned income until it reaches£5,000 or more, depending
on personal allowances; for example, thpse given for children.
These proposals will give no relief to incomes derived solely from invest-

ment. They will give maximum relief to incomes wholly earned.

Mixed incomes
But becausesurtax is a tax on total income they will affect the total burden

of tax on mixed incomes comprising some earnings and some income from
investments. But the relief will only flow from and be related to the amount
earned. So again there will be an incentive to increase earnings.

I have received many representations from married women anxious to
engage in professional or other employment, but who are deterred from
doing so by the system of aggregation of income for surtax purposes. I do
not feel able in this Finance Bill to change the system, but the proposais I have
just announced will go a long way to solving this problem for a great many
people.

The cost of my proposals will be £58 million in I962-63 and [83 million
in a full year.

No capital gains tax

It has been suggested in some quarters that these remissions on surtax
should be accompaniedby a capital gains tax. I have carefully examined this
possibility. From a practical point of view, the complication of the legisla-
tion and the administrative machine required present difficulties. Also the
allowance for losses, and the many exemptions which would in my view
be required, would reduce the proceeds to very much smaller proportions
than publicly estimated. I therefore am not proposing a capital gains tax in
my Budget.

Of course, individualsor firms who make a businessof seekingcapital gains
on the Stock Exchange or n property or other deals are trading and are
liable to the full rates of income tax, surtax, or profits tax on the profits from
such activities. This is the law.

People who are genuinely investing come into a different category. On
which side of the line particularcases fall is a matter not for me or the Board
of Inland Revenue but is a matter to be decided by independentCommissio-
ners of Taxes and the Courts. This aspect of the matter has been looked at
by both Royal Commissions, that is to say in I92o and I955. I propose to
look at it myself again during the coming year. But I am not at present
satisfied that what is called a capital gains tax is worth while.

Profits tax

Thereforen the circumstancesof today I propose to cover by far the greater
part of the cost of the surtax remission by increasing profits tax by 21/S per
cent with effect from April Ist, I96I. This s estimated to yield £I[, million
this year, £45 million in I962-63 and £70 million in a full year. I believe that
this switch of burden from the individual to companies will be generally
approved.
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In total the proposals I have outlined for increasing taxationwill bring in

£68 milion in the forthcoming year. The effect will be to give me a surplus
above the line in Ig6I-62 of £506 million. This will be a substantial factor in

moderatingthe growthof home demand to the extent necessaryto make room

for increased exports.
Itwill also mean that in I96I-62 the overalldeficitor, to put it antherway,

the borrowingrequirementof the Budget will be reduced to £69 million. This

amount is well within what I may reasonably expect to raise from National

Savings and other forms of non-marketabledebt, for example, tax reserve

certificates.
In other words, while we shall not lose sight of our longerterm aim of

lengthening the debt already in market hands, and shall have to deal with

the stock which matures in February next, we shall not, if things go as we

expect, be looking for new money from the gilt-edgedmarket in I96I-62. This

will give us additional room for manoeuvren our monetarypolicy from now

on. Our frm intention to keep our financial house in order will be clearly
demonstrated.

Dynamic effect
I believe that my proposals for the new economic regulators will very

much improve the Government's capacity to adjust trends in the economy
withoutviolentmovements.I believe that my proposalswi thregard to surtax

will have a dynamic effect upon the initiative and effort of individuals,
including those engaged in exporting, whose work is of vital importance to

the community. They will mean that valuable resources of manpower will

have more inducement to stay in this country. I readily acknowledge that

there is still much to be done in the reorganizationof indirecttaxation, and in

the increasing of incentives throughout the economy. In this Budget I have

tried to act where actionwas most urgentlynecessary.

The budget resolutions

After the introduction of the Budget the Ways and Means Committee

passed the following resolutions:

INCOME TAX

Iyco,neTax (Charge and Rates for I96I-62)
That income tax for the year 1961-62 shall be charged at the standard rate

of seven shillingsand ninepence in the pound, and, in the case of an individual

whose total income exceeds two thousandpounds, shall be charged in respect
of the excess at rates in the pound which respectively exceed the standard

rate by the amounts by which the higher rates for the year 196o-61 exceed

the standard rate for that year.
And it is hereby declared thatt s expedient in the publc interest that this

Resolution should have statutory effect under the provisions of the Provi-

sional Collection of Taxes Act, I913.

IncomeTax (Surtax rates fof I96I-62)
That income tax for the year I96o-6I shall be charged, in the case of an

individual whose total income exceeded two thousand pounds, at the same

higher rates in respect of the excess as were charged for the year 1959-60.
And it is hereby declared that it is expedient in the public interest that this

Resolution should have statutory effect under the provisions of the Provi-

sional Collection of Taxes Act, 1913.
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Income Tax (Dependent Relatives)
That the amounts of two hundred and ten pounds and one hundred and

thirty-five pounds specified for the purposes of Section two hundred and
sixteen of the Income Tax Act, I952, shall each be increased by twenty
pounds.

And it is hereby declared that it is expedient in the public interest that
this Resolution should have statutory effect under the provisions of the
ProvisionalCollection of Taxes Act, IgI3.

Income Tax
(Inca'case of Reliet for National Insu'ance Contributions)

That the amounts specified in Part I of the Third Schedule to the Finance
Act, I96o, other than the amounts of five pounds substituted by paragraph
2 of Part II of that Schedule, be increased as follows, that is --

(a) those specified in paragraphs i, 3 and 5 by three pounds, and
(b) those specified in paragraphs 2,4 and 6 by two pounds, but this Resolu-

tion shall not require any change in the amounts deducted or repaid
under Section one hundred and ffty-seven (pay as you earn) of the In-
come Tax Act, i952, before the sixth day of July, nineteenhundred and
sixty-one.

And it is hereby declared that it is expedient in the public interest that this
Resolution should have statutory eect under the provisions of the Provi-
sional Collection of Taxes Act, IgI3.

Income Tax (Double Taxation Relief)
That provision be made-

(a) whereby, as respects past as well as future periods, foreign tax is to be
treated for the purposes of Sections three hundred and forty-seven and
three hundred and fifty of the Income Tax Act, 1952, and the Sixteenth
Schedule to that Act, as payable if it would have been payable but for
certain reliefs under foreign law;

(b) for allowing credit for foreign tax under Part XIII of the Income Tax
Act, 1952, on any income in respect of which such credit was allowed in
a previous year of assessment;

(c) for repealing the provisionwhereby for the purposesof the said Part XIII
foreign local taxes are treated as not corresponding to income tax or the
profits tax.

IncomeTax ( Ministers' Residences)
That in connection with exemption from tax under Schedule A for the

official residence of a clergyman or minister of any religious denomination,
it is expedient to modify the law relating to the taxing of rents and to main-
tenance reliefs.

Income Tax

(Capital A llowances etc. for Motov-cays)
That as respects vehicles of a type commonlyused as privatecars, provision

be made for limiting capital allowances (with consequential amendments as
to balancing allowances and charges), deductions from profits or gains or
emolumentsand managementexpenses claims and maintenanceclaims.

Income Tax (Assessments fov Schedule E Emoluments)
That --

(a) assessments to income tax (including additional assessments) made more
than twelve months after the end of the year of assessmentshall be made,
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as respects emolumentsassessable under Schedule E, in accordance with
the practice generally prevailing at the expiration of the twelve months,
but without prejudice to any change of practice occurring before the
sixth day of April, nineteen hundred and sixty-one;

(b) it is expedient to extend the time for making and amending assessments

(including additional assessments) to income tax in respect of such
emoluments received in the year 1955-56 or any subsequent year, and
to make consequentialprovision for the purposesof Chapter II (expenses
allowances) of Part VI of the Income Tax Act, I952.

Income Tax (Returns of InterestPaymentsby Industrialand ProvidentSocieties)
That subsection (4) of Section four hundred and forty-threeof the Income

TaxAct, I952, be extendedso as to cover share interest as well as loan interest.

Eynployers' Surcharge
That provision be made for imposing and withdrawing surcharges on

employers liable to pay fiat-rate contributionsunder the National Insurance
Acts or the correspondingenactments in Northern Ireland, so, however, that
this Resolutionshall not authorizea surchargeexceedingfour shillings a week
for each person for whom such a contribution is paid or the imposing of

surcharges in respect of some, but not all, persons of any descriptionrelevant
for determining the amunt or aggregate amount of contributions payable
under those Acts or enactments.

Profits Tax (Itu;tease of Rate)
That as from the beginning of April, nineteen hundred and sixty-one, the

rate at which the profits tax is to be charged by virtue of subsection (I) of
Section twenty-fiveof the Finance Act, 1958, shall be increased from twelve
and a half per cent to fteen per cent.

Profits Tax (Charges Consequential on IncomeTax Amendments)
That it is expedient to authorize any charge to the profits tax which may

result from amendments of the law relating to allowances, deductions or

charges for income tax purposes.

NationalSavings Stamps andGiftTokens

That there shall be paid into the Exchequer any sums received by the
Postmaster-Generalfrom the sale of National Savings Stamps and National

Savings Gift Tokens, and that for purposes connected with such stamps and
tokens it is expedient to authorize the issue of sums out of the Consolidated
Fund and the borrowing in any manner authorized by the National Loans
Act, 1939, of money for the purpose of providing or replacing sums to be so

issued.
Amendment o[ the Law

That it is expedientto amend the law with respect to the national debt and
the public revenue and to make further provision in connecionwith finance,
so, however, that this Resolutionshall not extend to making amendmentsof
the enactmentsrelatingto purchasetax so as to give relief from tax, other than
amendments making the same provision for chargeable goods of whatever

descriptionor for all goods to which any of the several rates of tax at present
applies.

Source: Taxation, 22.4.I96I.
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With respect to taxation the Indian Finance Minister made the following remarks in
his Budget Speech 1961-62:

68. Taxation in a developingeconomyplaysa vital part. It is more than
a mere budgetarydevice to pay for the cost of Administration.It is an instru-
ment of economic policy.

69. I have already emphasized the importance of our tax effort in raising
resources for the Plan. The Third Plan envisages an increase in tax revenue
from 8.5 to I I per cent of the national income. It is no longer a question of
trying through taxation to cover the deficit on revenue account from year to

year. We have to raise resources for the Plan as a whole. It is clear that every
one must contribute towards the task of development on which we have
embarked. It has been my endeavour, however, in framing my proposals to
see that the tax burden does not fall too heavily on any one section of the
community. It has, therefore, been necessary to have a large list of items over
which the tax burden is spread. I have also aimed at securing that the inci-
dence of taxation on lower income groups is very small. Finally, I have tried
to ensure that through our tax system we further our economic objectives:

We have to'see that by our tax policies we discourageimports and encoura-

ge exports. It is also necessary to discourage consumption and encourage
Investment.

70. The proposals I am about to present both for direct taxation and for
indirect taxation have these objectives in view.

CUSTOMS AND UNION EXCISES

7I. In regard to Customs my proposals enviage the raising of the rates
of duty on 4I items. The chnges in rates of duties have been explained in
detail in the memorandumcirculatedwith the budget papers. I will, however,
refer to some of the important changes.

72. I propose to increase the existng duty on betelnuts by 80 nP. per
kilogram. This will serve to some extent to mop up the high margin of profit
on this commodity. The proposal is estimated to yield an additional revenue
of Rs. 57 lakhs in a year. It is prposed to step up the existing duty on un-

manufactured tobacco by about 50 per cent. This is likely to give Rs. 89
lakhs annually. The existing duty of 50 per cent ad valorem on certain textile
manufactureswill be raised to I 00 per cent ad valorem. This will be consistent
with the generally higher rates of duty on other textile items. The proposal
will bring in additional revenue of Rs. 68 lakhs. Similarly, the duty of 35 per
cent ad valorem on iron and steel manufactures is to be increased to 50 per
cect. ad valorem, the extra annual yield being Rs. I crore approximately.

73. Manufacture of machinery is developing fast in the country. As a

measure to assist its growth, it is proposed to raise the import duty on

machinery and components. My proposal for this item is two-fold, firstly to
raise the sta,tutory rate of duty from Io per cent. ad valorem to I5 per cent.
ad valorem, except in regard to the items on which there is a commitment
under the General Agreement on Tariffs and Trade, and, secondly, to raise
the concessional rate of duty at present applicable to certain types of machi-
nery exempted under executive notification from 5 per cent ad valorem to
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Io per cent. ad valorem. The general policy of the Government has been to

keep the duties on capital goods as low as possible. The increase being small
should, however, make little difference to the cost of production.The proposal
is estimated to yield an additional revenue of Rs. 7.76 crores.

74- I propose to increasethe duty on spirits, wines and malt and to impose
a duty on hops and expect as a result an annual yield of Rs. 24 lakhs.

The existing duty on electrical and other instruments, apparatus and

appliances not otherwise specified is proposed to be raised by an addition of
Io per cent. ad valorem. It is also proposed to increase the existing duty on

railway material for permanent way and rolling stock and their component
parts by 5 per cent. ad valorem, the estimated extra annual yield from these
two changes being Rs. I.48 crores.

The duty on the residuary items of all other articles not otherwise speci-
fied falling under entry 87 of the Tariff Schedule is to be raised by Io per
cent. ad valorem, the additional yield being Rs. 2.43 crores.

75. I am also proposng a small increase in duty on newsprint. In 1937,
the statutory rate of duty on newsprint was 25 per cent. For convenience,
however, the duty was fixed by notification at certain specific rates which
then worked out to about 25 per cent. The statutory rate of duty on paper
including newsprint has since increased to 40 per cent. plus excise duty,
whereas the specific rates on newsprint have remained almost the same. On
the other hand, the price of newsprnthas increased considerably in the inter-

val, with the result that the ad valorem incidence of the specific rates of duty
now works out to less than 5 per cent. as against the rate of 25 per cent., when
it was originally fixed. It is proposed to raise this duty to about lO per cent.

ad valorem.The change is being giveneffect to by a notification.The estimated
yield as a result of this change is Rs. 38 lakhs a year.

76. Tea which is one of our very good foreign exchange earners has lately
been losing ground in the international market. In order to encourage its

export, it is proposed to reduce the export duty on tea by g nP. per kilogram,
that is by about I 7 per cent, resulting in a loss of Rs. 2 crores.

77 The net effect of these changeswil be to increase the Customsrevenue

by Rs. 16.95 crores.

78. Following the changes in excise duties to which I shall refer presently,
provision is being made, wherever necessary, for the levy of countervailing
import duties so that the indigenousproducer is not placed at a disadvantage.
The additionalrevenue resulting from the countervailingduties is expected to

be Rs. 12.32 crores a year.

79. Turning to Union Excise duties, I propose to make changes in the
rates of duty in respect of 14 commoditiesalready subject to the levy and to

impose the duty on 18 new commodities.

8o. With the object of restraining consumption of tea and assisting its

export, I propose to increase the excise duty on loose tea by 5 to 8 nP. per
kilogram. The rate on package tea is, at the same time, being reduced by 6
nP. per kilogram, as the present rate of duty is leading to a shift in the custo-

mary trade. These measures will yield Rs. 1.g8 crores. With a similar object,
the rate of duty on coffee is also proposed to be increased by about 33 per
cent., bringing in Rs. 38 lakhs.

Tobacco has been one of our stable revenue earners. Major changes in its
tariff structure were made in 1957 but experience has shown the need for
some simplification and rationalisation. In order to discourage lower rated
tobacco being used as a substitute for tobacco bearing a higher rate, it is

necessary to narrow the difference between the two rates. It is also necessary
to step up the duty on stalks. The structure of duty on air and fiue cured
tobacco and on cigarettes and on cigars and cheroots is being simplified.
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These changes will yield an additional revenue of Rs. 2.58 crores.

8i. With the improvement in the standards of living, consumption of
kerosene has been rising and as the production of kerosene in the country
falls short of our requirements, large quantities have to be imported. It is

necessary to slow down the rate of increase in use of kerosene, particularly
superior keroseneand with this in view I propose to increase duty on it by
about 46 per cent., raising the incidence of duty to Rs. 9555 per kilolitre.
This, with the existing additional duty of Rs. 445 will mean a total duty of
Rs. ioo per kilolitre. Inferior kerosene which is generally used in rural areas,
is being exempted from this increase by a notification. Additional revenue

from this will be Rs. 2.84 crores.

Because of the high differencen
,

duty between refined diesel oil and diesel
oil not otherwise specified, there is a growing tendency to use the latter in
admixture with the former. Partly to correct this imbalance, I propose to
raise the duty on diesel oil not otherwise specified by Rs. 28.x5 per metric
tonne. This will give a revenue of Rs. I.33 crores.

82. The rayon yarn industry is in a buoyant condition and is earningsub-
stantial profits. I propose to step up the duty on yarn of all categoriesand on

staple fibre by about two-thirds. The measure is expected to yield an addi-
tional revenue of Rs. I.69 crores.

I am also increasing the duty on vegetable product by Rs. 2.80 per quintal,
that is IOO kilograms. This is expected to yield an additional revenue of
Rs. 80 lakhs a year.

Paints and varnishes and paper industry are now firmly established and
these commodities are in a position to contribute further to the exchequer.
I propose to raise the duty on paints and varnishes by about 25 per cent. and
on paper and paper-boardsby 36 per cent. to 59 per cent. I do not, however,
proposeany ncreasen the duty on printing and writing paper. The addition-
al revenue from paits and varnishes and from paper and paper-boards is
estimated at Rs. 30 lakhs and Rs. 2.57 crores respectively.

83. The large gap in the rates of duty on fine and medium A varieties
of cotton fabrics has resulted in a major shift in production from fine to
medium A cloth. To correct this to some extent, I propose to raise the
basic duty on medium A grey fabrics by 25 per cent. The excise levy on

processed cloth is also being increased by small amounts. These measures are

expected to yield Rs. 4.72 crores.

The concession which is given at present to small units in the form of totai
exemption from duty or duty at a reduced rate in respect of units employing
less than a specified number of power looms has led to abuses and diffculties
in administration. To remedy this, full exemption will be admissible only to
such units as do not employ more than 2 looms in respectof cotton, rayon and
silk fabrics and one loom in respect of woollen fabrics. The slab rates of com-

pounded levy are also being adjusted suitably.
84. It is in the interest of developmentof match industry in the country

that only one size of match box should be produced for general use and the
size considered most suitable is a box of 50 sticks.To encouragethis standard-
ization through fiscal measures rather than compulsion, I propose to make
certan changes n the pattern of duty on matches. The ceiling rate of duty is
proposed to be revised from 57 nP. per l000 sticks to 65 nP. per IOOO sticks.
The rates of duty on the standard boxes of 50 will, however, be kept almost
at the present level and the increased rate will affect only matches packed n

non-standardboxes. At the same time, as a measure of encouragementto the
cottage sector of the industry which uses bamboo for making splints, the
concessional rates are being further liberalised. These proposalsare not likely
to result n any appreciablechange in revenue. To give sufficient time to the
industry to adjust itself to the new requirements it is proposed to continue
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the present concessional rates on boxes of 4os and 6os for a further period of

3 months.

85. Medium and small size factories producing cycle rims which were

mostly dependent on replacement market for disposal of their products are

having a difficult time. Consistently with our policy to help smaller units, I

propose to grant certain concessions which will give relief to the extent of

Rs. lo lakhs a year to them.

86. Wth the industrial expanson n the country it is now possible to

spread the excise net wider. I propose to impose small specific duties on soda

ash, caustic soda and glycerine, a duty of I 5 per cent. ad valorem on coal tar

dyes, of lO per cent. on patent or proprietarymedicinesnot containingalcohol

and of 25 per cent. on certan articles of cosmetic and toilet preparations.
Patent and proprietarymedicines containing alchohol are already subject to

duty under the Medicinal and Toilet Preparatons (Excse Dutes) Act. These

itemstaken togetherare expected to yield an annual revenueof Rs. I.8 crores.

Similarly it is proposed to levy a duty of 20 per cent. ad valorem on cello-

phane and on plastic powders and other semi-nished plastic material. I

expect a revenue of about Rs. 50 lakhs from these.

87. It is proposed to levy a small specific duty on mill-made cotton and

woollen yarn and I hope that at least a part of the duty will be absorbed in

the cost of manufacture.This step will also bring within the excise net hosiery
and certain other fabrics which do not bear any duty at present. This duty
will not, hovever, apply to yarn in hanks used in weavingon handloomssuch

as dhoties, sarees and other common varietiesof cloth and to yarn spun from

shoddy wool used in the fabrication of coarse articles. I expect a revenue of

Rs. 5.55 crores from this levy.
88. My next proposal is to levy excise dutes rangng from 5 per cent. ad

valorem to 15 per cent. ad valorem on glass and glassware and China and

porcelainware includingcrockery. Provision is being made for a lower rate of

duty for laboratoryglassware used mostly in educationalor research institu-

tions. The revenue from these two items taken together is estimated at Rs.

I.6o crores.

The House will recall that last year a duty was levied on aluminium in

certain forms. I now propose to place two other non-ferrous metals, namely,
copper and zinc, which can to some extent substitutealuminium, on the same

footing, and am accordingly levying a duty of Rs. 300 per metric tonne on

sheets and circles and Io per cent. ad valorem on pipes and tubes. I also pro-

pose to bring aluminiumpipes and tubes in line with those of copper and zinc.

This proposal is estimated to yield a revenue of about Rs. 8o lakhs.

89. I also propose to levy a duty on wireless receivingsets, air condition-

ing machinery and refrigerators. The duty on air conditioning machinery
and refrigerators is proposed to be levied at 20 per cent. In the case of wireless

receivingsets I propose a ceiling rate of 20 per cent. ad valorem for sets valued

at more than Rs. 300 each and concessional rates for cheaper sets, those

valued up to Rs. 1 50 each will be completelyexempted from duty. I expect a

revenue yield of Rs. 83 lakhs from these sources.

90. My last proposal under this head is to put an additional excise duty
on mill-made silk fabrics in lieu of sales tax levied on such fabrics by the

States. Tle States have agreed to ths proposal.
91 . The net effect of all these proposals is an additional-revenueof Rs.

30.90 crores of which Rs. 2.3 crores will accrue to the States as their share.

DIRECT TAXES

92. I am proposing only one change in the rate structure of persona]
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income-tax. At present, earned income is taxed at a concessionalrate through
a scheme of differential rates of surcharges under which earned ncome above
Rs. I lakh bears a lower surcharge of 5 per cent. while the whole of unearned
income bears a special surcharge of I5 per cent. of the basic income-tax and

super-tax. The maximum slab rate of tax, including surcharge, on unearned
income is thus 84 per cent. while it is 77 per cent. in the case of earned income
above Rs. I lakh. The justification for a differential treatment in favour of
earned income, however, diminishes as the income and with it the capacity to

pay increases and I consider that earned incomes above Rs. I lakh. should
be subjected to tax at a rate nearer to that at which unearned income is
taxed. Accordingly, I propose to increase the rate of the present special sur-

charge of 5 per cent. on earned ncome above Rs. I lakh. to Io per cent. of the
basic tax.

93. I have proposed a few changes with regard to the taxation of compa-
nies in order to rationalise the present tax structure, and to encouragecapital
formaton. We are encouragingcompanies to have a rvide equity base. Capi-
talisation of reserves and of premium on shares is an important device to

ensure thata companydoes not dissipate its reserves throughhigherdividends.
The super-tax payable by companies on bonus issues has, it would appear
from recent experience, discouraged this process. Now that the tax on excess

dividends has been abolished, I consider it desirable both from the revenue

point of vew and from the point of view of widenng the equity base of com-

panies to reduce the tax on new bonus issues from 30 percent. to I21/2 percent.
The Controller of Capital Issues will, however, continue to ensure that bonus
issues are not sanctioned except after a careful scrutiny of the proposals.

94. My next proposal relates to the rate of super-tax payable by compa-
nies on dividends received by them. Under the law as it stands, there s a

concessional rate of super -tax on dividends received by a parent company
from its subsidiary, while inter-corporate investment on a minority basis is
taxed at a higher rate. I feel that we should not, through our tax laws, en-

courage the formation of subsidiaries. Consistently with our broad social

objectives, our tax laws should help to enlarge rather than restrict the scope
for public participation in all joint-stockcompanies. I have one more conside-
ration in mind. Because of the more favourable treatment given to income
derived from subsidiaries, foreign investors in Indian companies are tempted
to ask for a majority holding. The tax on a minority share-holdingby a for-

eign company is substantially higher than on an Indian company with a

minority nvestment. The investment of foreign capital can make a major
contributjon to our programmes of industrial development. We do not,

rightly give any tax concessions to the foreign investor as such. At the same

tme, we should not impose a higher tax on inter-corporate investment from
outside which comes in with Government's approval than on similar Indian
investment. Having regard to all these considerations, I propose that the rate

of super-tax on dividendspaid on intercorporate investment, whether Indian
or foreign, and whether on a majority basis or a minority bass, should be
fixed at 20 per cent. In order that this change does not affect investments

already made under different assumptions, the new rate of taxation will

apply to investment in companies formed after Ist April, I96I.

95. My other proposal relates to the taxation of royalties received from
Indian enterprises by foreign companies. The present rate, inclusive of in-
come-tax and super-tax, comes to 63 per cent., which, it appears, s hgher
than the rate in any other country. The incidence of this high rate of tax is
borne in the last analysis by our own industry because the foreign interest
concerned naturally asks for a rate of royalty which would give an adequate
return to it after deduction of taxes. In order to enable Indian industry to

secure technical collaboration on more favourable terms I propose to reduce
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the tax on royalties payable on agreementsapproved by the Central Govern-
ment after the 3Ist March, I96I, to 50 per cent.

96. During recent years, there has been a growing tendency on the part
of companiesand their directorsand executives to entertainon a lavish scale
at the expense of companies. While a certain amount of entertainment is
unavoidable and indeed necessary in the interest of the business of the com-

pany, such expenditure quite often is out of all proportion to the benefit to

the company. This ostentation and extravagance have an unhealthy effect
on the society and go ill with the need for economy and our ideal of social

equality.This state of affairs is partly facilitatedby the fact that such expen-
ses are counted as business expenditure for the purpose of tax. In order to

correct the situation, without penalising expenditure on a reasonable scale,
I have proposed that entertainmentexpensesn the case of companiesshould
be admissible within specified limits as expenditure for the purpose of tax.

97. I shall now briey refer to the more important of the amendments
which I have proposed in the Income-taxAct. At presentdevelopmentrebate
is allowed at the rate of 40 per cent. of the cost in the case of a ship and at the
rate of 25 per cent. in the case of other plant or machinery. It is proposed to

reduce the rate of 25 per cent. to 20 per cent. in the case of machinery or

plant installed after the 3Ist March, 1961. The developmentrebate of 40 per
cent in the case of a ship will continue unaffected. I also propose that where
a companyas amalgamatedwith anothercompanyor where a firm is convert-
ed into a private companyand machineryor plant on which developmentret

bate is admissible to the predecessor is transferred, the development rebate

already allowed in respect of the asset transferredwill hot be withdrawn and

anyunutilisedportionof the rebatewill be availableto the successorcompany,
subject to appropriateconditions.

98. The period of tax exemption for foreign technicians, where contracts
of service have been approved by the Central Government varies between

24 and 36 months at present. Itis proposed to make such exemptionavailable
for a uniform period of 36 months. Further, if after this period of thirty six

months, the technician'sservices are retained in India and the employerpays
tax on the technician'ssalary, the amount paid as tax by the employer will

not be treated as part of the employee's income. This concessions proposed
to be given for a period of 24 months after the expiry of the initial tax free

period of 36 months. Both these concessions will apply automatically to

technicians whose contracts have been approved under the existing regla-
tion.

gg. Another amendmentauthorises public financial institutions, approv-
ed by Government which have been set up to promote industrial develop-
ment by providing long-termfinance, to claim as a deduction, appropriations
made to a special reserve account, of sums not exceeding lo per cent. of the
total income of each year till the amount carried to the reserve account be-
comes equal to the paid-up capital of the institution.

IOO. Honourable Members will be interested in another proposal which
seeks to extend the benefit of the 5 years' tax holidayprovided under section

15C of the Income-taxAct to newly started hotels which satisfy certain con-

ditions. The object of this concession is to provide an incentive for the buil-

ding of hotels which are intended to cater mainly to the tourist traffic earning
foreign exchange.

IOI. In order to stimulate construction of housing for the use of persons
in low income group, I propose to provide for a deductionof Rs. 600 per an-

num from the annual value of new residential units completed after 3ISt
March, 1961. This concessionwill be available for a period of three years only
from the date of completion. Further, I propose to provide for an initial de-
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preciation allowance of 20 per cent. to business undertakings for premisesconstructed by them for their employees drawing not more than Rs. 200 per
month.

I 02. I shall not take the time of the House in dilating upon the remainingamendments to the Income-taxAct as these are of a minor nature and have
no revenue significance.

I03. The changes in direct taxes will bring in an additional revenue of
Rs. 3 crores.

NET EFFECT OF THE PROPOSALS
,

I04. I may briey state the net result of my proposals. The changes in the
Customsduties will yield an additionalrevenue of Rs. 29.27 crores. Excludingthe amount of Rs. 2.3 crores transferable to the States, Union Excise duties
will bring in Rs. 28.6 crores. The minor changes in Income-taxand Corpora-tion Tax are expected to yield an income of Rs. 3 crores. As a result of these
proposals, an additional revenue of Rs. 60.87 crores will accrue to the Centre.
This will completelywipe out the revenue deficit and give a nominial revenue
surplus of Rs. 27 lakhs. The overall deficit will consequentiallybe reduced
from Rs. i25 crores to Rs. 64 crores and will be met by the expansion of
Treasury Bills.

CONCLUSION

I05. The taxation proposals which I have just outlined will, no doubt,
impose an additionalburden on the people, though my aim has been to mini-
mise its incidenceon the weakersectionsof the community, I would, however,
have failed in my duty if, on the threshold of the Third Plan, I had called for
a smallereffort. We have set ourselvesthe onerous task of raising the standard
of living of our people and of speedily building up a self-sustainingeconomy.We are doing this with the willing consent of the people through democratic
processes. There can be no respite from sweat and sacrifice.

I06. Our efforts in mobilisingresources for the Second Plan have been im-
pressive. By raising additional revenue of about Rs. 800 crores through fresh
taxation we have, over the five year period, not only met our entire revenue
expenditure from our current income but have also financed capital expendi-ture to the extent of about Rs. I3o crores from current surpluses. In addition,
we have assisted the States by way of revenue grants o the order of Rs. 700
crores, over and above their share of Income-tax and Union Excise Duties.
At the same time, we have kept deficit financing well within the limits origi-nally envisaged. I venture to submit that these are not insignificantachieve-
ments.

I07. Our objectivesand targetsduring the Third Plan are more ambitious.
Throughout the next five years, it must be our endeavour to keep the pres-
sure on prices under check by raising additional revenues and mobilisingsavings so as to ensure that deficit financing is kept within the limit of Rs. 550 .
crores envisaged in the draft outline. We are making a good beginning in this
direction, in the first year of the Plan.

:o8. We have chosen for ourselves certain social and economic goals. We.
must do our tmost to achieve them. This will mean hard work and sacrifices
for some time to come. But there is promise of a rich reward in the shape of -

higherstandardsof living, more employmentopportunitiesand a better socio-
economicsystem. The tasks that we have undertakenre of great moment for
the future of the country. We dare not falter at this crucial stage.

Source: Income Tax Reports, I 3.3.I96 I .
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ZURFRAGEDER AUSLEGUNGVON STEUERGESETZEN

IN DEUTSCHLANDUND IN DEN NIEDERLANDEN

(I. FOrtsetz411g)

von

Mr. H. SCHUTTEVER

Professor der StaatsuniversittUtrecht

Vize-Prsidentdes Oberlandesgerichtsim Haag

V. Die Gerichtsbarkeit in Steuersachen in Deutschland und in den
Niederlanden.

Sowohl die Bundesrepublik Deutschland wie auch die Nieder-
lande erfreuen sich einer unabhngigen Rechtsprechung in Steuer-
sachen. Als oberstes Bundesgericht fr das Gebiet der Finanz-

gerichtsbarkeit ist -- kraft eines Gesetzes vom 29. Juni I950,
BGB1S. 257 -- der Bundesfinanzhof mit Sitz Mnchen errichtet,
dessen Mitglieder vom Bundesprsidenten auf Lebenszeit ernannt

werden. Mindestens die Hlfte der Mitglieder muss die Befhigung
zum Richteramt erlangt haben. Soweit die Mitglieder nicht die

erwhnte Befhigung besitzen, mssen sie die Befhigung zum

hheren Verwaltungsdienst erlangt oder sich als hauptamtliche
Mitglieder eines Finanzgerichtes in mindestens dreijhriger Ttig-
keit bewhrt haben. Der Bundesfinanzhof entscheidet u.a. ber
Rechtsbeschwerde geen Entscheidungen der Finanzgerichte im-

Beschwerdeverfahren.
Nach dem Inkrafttreten des G.G. und der Verfassungen der

Lnder ist auch die Unabhngigkeit der Finanzgerichte in den
Lndern vllig sichergestellt, und zwar kraft eines Gesetzes vom

22. Oktober I957, BGB1. I S. 1746, auf Grund dessen die Richter

gleichfalls auf Lebenszeit ernannt werden. Somit sind die Finanz-

gerichte unabhngige, von den Verwaltungsbehrden getrennte
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Gerichte der Lnder14). Eine nicht ganz unbedenkliche Regelung
vgl. dazu Armin Spitaler in Cahiers de Droit International--

Fiscal XXXIV, 1957, S. 78/79 -- ist damit Geschichte geworden.
In den Niederlanden ist die Rechtsprechung schon im vorigen

Jahrhundert in einer von der Verwaltung unabhngigen Weise

geregelt. Sie ist jedoch wenigereinheitlichals in der Bundesrepublik.
Zustndig in Umsatzsteuersachen ist die Tariefcommissie, zu-

standig fr Stempel-, Grunderwerbs-, und Kapitalverkehrssteuer-
sachen (und dgl.) ist das Zivilgericht (Rechtbank, Gerechtshof,
Hoge Raad). Als Regel ist aber seit 1956 das Oberlandesgericht
zustndig -- und zwar in einem Steuersenatmit drei auf Lebenszeit
von der Knigin ernannten Mitgliedern -- mit Mglichkeit von

cassatie bei dem Hogen Raad der Nederlanden, der seit 40 Jah-
ren, neben einem Zivil- und einem Strafsenat, auch einen Steuer-
senat, besitzt, der mit fnf auf Lebenszeit ernannten Richtern

die alle die Befhigung zum Richteramthabenmssen urteilt,-- --

nicht ber die Tatsachen, sondern nur ber die Frage ob sich das

Oberlandesgerichtnicht schending of verkeerde toepassing van de
wet zu Schulden hat kommen lassen.

ber die Arbeit der Finanzgerichte in der neuen Fassung wird,
ich glaube mit Recht, in der Bundesrepublik mit Anerkennung
geurteilt15); ich hoffe, dass dasselbe bei uns gilt fr die Recht-

sprechung bei den Niederlndischen Oberlandesgerchten. Der
Bundesfinanzhof hat wie frher der Reichsfinanzhof, die Rechts-

entwicklung in Steuersachengeprgt; gleichfalls ist in den Nieder-
landen de Hoge Raad ein baken in zee (eine Bake in dem Meere)
und somit die Quelle eines wichtigen Beitrages auf dem Wege.der
steuerrechtlichenRechtsentwicklung.

Sehen wir jetzt aus der Vogelperspectiveauf die Errungenschaften
der Rechtsprechung in Deutschland und in den Niederlanden.

Rechtsprechung,wie gesagt, in Deutschlandmit, und in den Nieder-
landen ohne Hilfe von Gesetzesparagraphen (u.a.) auf dem Gebiet
der Auslegung, der Beurteilung von Scheingeschften und der

Beurteilung von rechtsmissbruchlicherSteuerumgehung.16)

VI. Die Ergebnisse der Judikatur in Deutschland.
Mit Becker lsst sich sagen, der Rechtsprechungsei die Aufgabe

gestellt durch Auslegung das Recht leise weiter zu entwickeln.
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Das Wesentliche sei also die Entfaltung des Gesetzesinhalts.Nebst-
dem gilt, dass die Frage, ob eine Lcke im Gesetz vorhanden ist,
nur nach vorsichtiger Prfung aller Umstnde gewrdigt werden
kann. So hat sich Becker seiner Gesetzgebunggegenber geassert,
und diese Voraussetzungen haben sich, glaube ich, auch spter in
der Judikatur in Deutschland immer wieder bewhrt. Dies fhrt
zu der Erkenntnis, dass dem Gesetzesausleger, trotz Par. I Abs. 2

StAnpG, Schranken gesetzt sind, welche man in angemessener
Weise u.a. in einem Urteil des Hessischen Finanzgerichts in Kassel
erwhnt findet. Der Richter ist Hter des Bestehenden, nicht
Schpfer neuer, seiner Auffassung nach besserer Gesetze. Er hat
das Gesetz auszulegen, darf ihm aber nicht unterlegen, was nicht
in der Absicht des Gesetzgebers gelegen haben kann.

Und ganz richtig fgt das Hessische Finanzgerichthinzu: Diese
Schranke ist nicht dadurch aufgehoben worden dass der RFH
und der BFH wiederholt entschieden haben, ein Steuergesetz
knne auch abweichend von seinem Wortlaut ausgelegt werden.
Denn selbst in diesen Fllen bleibt Voraussetzung, dass der
ussere Wortlaut des Gesetzes den vom Gesetzgeber eigentlich
gewollten Sinn und Zweck nicht hinreichend zum Ausdruck ge-
bracht hat. Eine Aussage, die das Kernproblemder Auslegungs-
theorie in richtiger Weise erfasst, nur, dass ich es vorgezogenhtte,
anstatt des Ausdrucksder vom Gesetzgeber gewollte Sinn zu lesen
der vom Gesetze gewollte Sinn. Ich spreche spter noch darber.

Diese Betrachtungsweise ist im Wesentlichem in bereinstim-
mung mit der seit lngeren Jahren blichen Rechtsprechung des
RFH.18) So heisst es in der Entscheidungdes RFH vom 20.4. I923

I A Io]23 (RFHE I2, 96): Bei der Auslegung steuergesetzlicher
--

Bestimmungen sei nicht an dem buchstblichen Wortlaut zu

haften, sondern stets der wirkliche Sinn der Bestimmung zu erfor-
schen, wobei vor allem gemss 4 AO der Zweck und die wirt-
schaftliche Bedeutung der Bestimmungen zu bercksichtigenseien.
In seinem Urteil vom I8.6. I924 -IA 5I/24 (RFHE I4,85) hat
der RFH ausgefhrt: Die Vorentscheidunghafte am blossen Wort-
laut und trage nicht gengenddem Grundsatzdes 4 AO Rechnung,
nach dem bei der Auslegung der Steuergesetze hr Zweck zu be-
rcksichtigen sei. Es handele sich hierbei um einen Grundsatz,
der -- wie der Gerichtshof schon hufiger ausgesprochen habe --
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oft zu einer ber den engen Wortlaut hinausgehenden Auslegung
fhren msse. Es sei Aufgabe des Richters, nach dem wirklichen
Willen zu forschen und nicht am buchstblichen Sinn des Wort-
lauts zu haften. In seiner Entscheidung vom 24 -- 2. I925 -IA

96/24 (RFHE I6, .64) hat der erste Senat des RFH entschieden: Es

entspreche seiner stndigen Rechtsprechung, dass der blosse
Wortlaut nicht entscheidendsei. Im Urteil des sechsten Senats vom

I3.6. I932 -- VI A IoI6/32 (RFHE 3I, 351) ist u.a. ausgesprochen:
Gemss 9 AO seien Zweck und wirtschaftliche Bedeutung einer
Gesetzesvorschrift entscheidend und vermchten sich auch ge-
genber dem Wortlaut durchzusetzen. Beachtenswerte Bedeutung
kommt auch dem Urteil des RFH vom 27. IO. I925 -- II A 429/25
(StW I925 Nr. 600) zu, in dem es heisst: Der Finanzgerichts-
vorsitzende hat ausgefhrt, dass das Finanzgericht zwar unab-

hngig und nur dem Gesetz unterworfen sei, diesem aber Ge-

horsam schulde und sich nicht ber das Gesetz hinwegsetzen
drfe. Der Finanzgerichtsvorsitzende verkennt aber vllig die

Bedeutung des 4 AO, der den Richter verpichtet, bei der Aus-

legungder Gesetzesichnicht an denWortlautzuklammern,sondern

Zweck und wirtschaftliche Bedeutung zu bercksichtigen, ge-
gebenenfalls unter Einschrnkung oder Erweiterung des blossen

Wortsinns, ein Grundsatz, den das RG brigens auch schon ohne

Geltung des 4 der RAO anerkannthat.
Ebenso ist, wie Weinsheimer18) weiter bemerkt, auch in der

Rechtsprechung des BFH zum Ausdruck gebracht worden, dass
der Wortfassungbei der Rechtsfindungnicht die ausschlaggebende
Bedeutung zukomme, sondern der Sinngehalt entscheidend und
ihm gegenber der Wortfassung der Vorrang einzurumen sei.

So heisst es in der Entscheidungdes Geriehtshofsvom 15.8. 1954 --

IV 399/53 (BStBl. 1954 III S. 251) : Nach I StAnpG seien bei der

Auslegung von Steuergesetzen unter anderem Zweck und wirt-

schaftliche Bedeutung zu bercksichtigen. Die Auslegung drfte
nicht formal am Wortlaut einer Bestimmunghaften, sondern habe
die steuerpolitische, sowie die volks- und betriebswirtschaftliche

Zielsetzung des Gesetzgebers mit in Erwgung zu ziehen. Es sei

Aufgabe der Steuergerichte, dem wirklichen Willen des Gesetzes

Geltung zu verschaffen.
In seinen Urteilen vom 3. II. I955 -- IV 325/54 (BStBl. 1955
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III S. 390) und vom 2. 9. I954 -- IV 56I U (BStBl. I954 III S.

302) hat der Gerichtshof ausgefhrt: In der stndigen Recht-

sprechung des RFH, der sich der BFH angeschlossen habe, sei

anerkannt, dass gemss I StAnpG dem Zweck und der wirt-
schaftlichen Bedeutung eines Gesetzes gegenber dem Wortlaut

Geltung zu verschaffen sei, wenn diese erkennbar eine vom Wort-
laut abweichende Auslegung verlangten. Es sei Aufgabe des Rich-
ters, den wirklichen Sinn des Gesetzes zu ermitteln und diesem

gegenber dem Wortlaut den Vorrang einzurumen.

Dass anderseitz der Bedeutung der Entwicklung der Verhlt-
niss Grenzen gesetzt sind, ist auch manchmal in der Rechtsprech-
ung zum Ausdruck gebracht worden. Ich beschrnke mich auf das
Zitat eines Urteils des FG Rheinland-Pfalz aus I958: Ob die ein-

deutige Regelung -- sc. Gehaltsbezge eines Kommanditisten als
Gewinn -- noch den derzeitigen Verhltnissen entspricht, muss der

Gesetzgeber entscheiden. Solange er die massgeblichenBestimmun-

gen nicht aufhebt oder ndert, mssen sie von den Steuergerichten
beachtet werden.

Geht hieraus deutlich hervor, dass die Rechtsprechungsich voll-
auf der Grenzen ihrer Ttigkeit auf den Grundfesten des Art. 97
GrundG -- im Wortlaut bereinstimmendmit Art. IO2 WeimRV --

und dem Par. 48 Abs 5 und 56 Abs I AO bewusst ist -, knnen
anderseits weitere Zitate zeigen -- u.a. ber die Praxis der Ausle-

gung gegen den Gesetzeswortlaut -- dass von einer zimperlichen
Einstellung nicht die Rede ist, dass, anders gesagt, die Auslegung
das Steuerrecht geschmeidig sein lsst ohne es, zum Schaden der
Rechtssicherheit, glitschig zu machen. So hat z.B. manchmal der
RFH und haben die FG gegen den Wortlaut des Gesetzes ent-

schieden, wenn eine wortgetreue Anwendung des Gesetzes zu

einem sinnwidrigen, mit den Grundgedanken des Gesetzes in

Widerspruchstehenden Ergebnis fhren wrde.19) Diese Auffassung
hat der Gerichtshof bereits in seinem Urteil vom I8. 2. I92I --

U II A 76/2I (RFHE 5, 59) vertreten und hier gegen die Wort-

fassung des damaligen 30 Abs. 2 GrunderwerbStG entschieden,
die lautet: Wird die Steuer nicht innerhalb dreier Monate nach
dem steuerpichtigen Rechtsvorgang... gezahlt, so sind neben
der Steuer vom Tage des steuerpfichtigen Rechtsvorganges an,

26I



Doctrinal Part I Partie Doctrinale

Zinsen in Hhe von fnf vom Hundert zu entrichten.
Der Fall lag hier so, dass einer Steuerpflichtigen der Steuer-

bescheid an dem Tage zugestellt worden war, an dem die drei-
monatige Frist ablief; in dem Steuerbescheidwar darauf hingewie-
sen, dass fr drei Monate zurck Zinsen zu zahlen seien, falls de
Zahlung nicht rechtzeitig, d.h. praktisch noch am Zustellungstage
bewirkt werde. Der Gerichtshof hat dazu u.a. ausgefhrt: Das
Vorgehen der Finanzbehrdewerde zwar vom Wortlaut des Abs. 2

des 30 GrunderwerbStG getragen, es fhre aber zu einem selt-
samen und widersinnigenErgebnis. Betrachteman nmlichden Abs
2 des 30 GrunderwerbStG nicht fr sich allein, sondern im Zu-
sammenhang mit dem Abs. I. dieser Bestimmung, so ergebe sich,
dass der Abs. 2 nur solche Flle vorausgesetzt habe, in denen die
Steuer innerhalb der drei Monate nach Eintritt der Steuerpflicht
festgesetzt und der Steuerbescheiddem Pflichtigen sptestens zwei
Wochen vor Ablauf dieser Frist zugestellt worden sei, dies sei im
vorliegenden Fall jedch nicht geschehen, was zur Folge habe, dass
keine Zinsen vom Eintritt der Steuerpicht an gefordert werden
drften.

Dass die Rechtsprechungdabei nicht die Gefahr bersieht, man

knne solcherweise in das Fahrwasser einer Gesetzesnderung auf
dem Wege der richterlichen Auslegung kommen -- was gegen die
grundgesetzlich garantierte Dreiteilung der Gewalten verstossen
wrde -- geht hervor u.M. aus einem Urteil des FG Dsselforf
2I. 3 1958 V 3/38 K (SW Mai 1959, 318) Vgl. auch J. Kaiser in
SW juli I959,437.

bersieht man das sehr zahlreiche deutsche Schrifttum ber die
wirtschaftlicheBetrachtungsweisebei der Gesetzesauslegung,so

wrde man vielleicht von mir erwarten, dass auch ich das Schwer-
gewicht auf diese Seite der Auslegungsproblematik legen wrde.
Davon mchte ich aber absehen. Meiner Meinung nach -- und ich
habe den Eindruck bekommen, dass man auch in Deutschland im
allgemeinen diese Ansicht vertritt -- ist nur zweierlei zu beachten.
Es geht nicht nur um die richtige, dem wirtschaftlichenGehalt
entsprechende Wertung des Gesetzesausdrucks, der Gesetzes-
norm, sondern auch um die Notwendigkeit, den Sachverhalt als
solchen wirtschaftlich zutreffend zu beurteilen,20)
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Bei der letzten Ttigkeit handelt es sich dann darum, dass man

sich nicht sklavisch an die juristische Erscheinungsformals solche,
klammert sondern dass man den Kern der Dinge, der unmass-

geblichen Schale befreit, ins Auge fasst. Man kann dies wirt-
schaftlicheBetrachtungsweisenennen, doch mich dnkt, dass man

auch ohne diesen Ausdruck, als Jurist in derselben Weise zu ver-

fahren htte. Bei der Behandlungder Scheingeschfteund in meiner

Zusammenfassungmchte ich darber noch etwas Weiteres sagen.

Spricht man ber eine wirtschaftliche Betrachtungsweisebei der

Gesetzesauslegung,so will ich zunchst betonen, dass man vielleicht

auch hier diesenAusdrucknicht braucht um genau in derselben Wei-

se zu verfahren. Der Krze wegen mchte ich mich damit begngen,
mit voller Zustimmung ein Urteil des FG Dsseldorf aus I956 zu

zitieren: Auch die Rechtsprechung zum brgerlichen Recht geht
von der Verkehrsauffassung und damit von der wirtschaftlichen

Betrachtung aus. Vielleicht knnte man -- aber jetzt komme ich

schon zum Thema Scheingeschfte -- sich sogar zu dem vom FG

Hamburg in I958 ausgesprochenen Satz bekennen: Die ernst

gemeinte brgerlich-rechtliche Gestaltung ist Ausgangspunkt der

Besteuerung. Und so mchte ich mich auch wesentlich der Mein-

ung von Buchwald21) anschliessen, wenn er bemerkt dass von

einem Gegensatz der Betrachtungweise in dem Sinne, dass das

Zivilrecht die Dinge formaljuristisch, das Steuerrecht aber wirt-

schaftlich betrachte, keine Rede sein kann. Beide, Zivil- wie

Steuerrecht betrachten die Dinge dort, wo das der Sache ent-

spricht, wirtschaftlich, beide betrachten sie dort, wo es angezeigt
ist, streng formalistisch. Wo in steuerrechtlichenEntscheidungen
die wirtschaftliche Betrachtungsweie betont wird, braucht das

also keineswegseinen Gegensatz zur zivilrechtlichenBetrachtungs-
weise zu bedeuten. In so fern -- ich mchte nebenbei die Auf-

merksamkeit darauf hinlenken -- leben Zivilrecht und Steuerrecht
nicht in zwei Welten, sondern in einer Welt, in der von den Juristen
gefordert wird, den Kern des Sachverhaltes zu beachten.

Zur Erluterung dieser Auffassung knnte ich viele Beispiele aus

der deutschen Rechtsprechung anfhren, so in Entscheidungen
ber Gegenstndewie: Dienstvertragoder selbststndigeTtigkeit,
Tankstelle- oder Mietvertrag, Mitunternehmerschaft oder gegen-

seitiger Vertrag, Arbeitsverhltnissezwischen Eltern und Kindern
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USW. usw.22) In den Niederlanden -- es braucht wohl kaum gesagt
zu werden -- findet man stets hnliches.

Auch ber die Scheingeschfteund den Rechtsmissbrauchmchte

ich mich kurz fassen.
Par. 5 abs. I StAnpG bestimmt, dass Scheingeschfte und

andere Scheinhandlungenfr die Besteuerungohne Bedeutungsind,
und schliesst sich inhltlich Ihrem Par. 1I7 B.G.B. an. Par. 6 be-

stimmt dass durch Missbrauch von Formen und Gestaltungs-
mglichkeiten des brgerlichen Rechts die Steuerpficht nicht um-

gangen oder gemindert werden kann.

Es ist ohne weiteres deutlich, dass beide Bestimmungen theore-

tisch, begrifflich, streng geschieden sind. Trotzdem offenbart sich

es ist u.a. von G. Bopp 23) betont worden in der deutschen--

--

Rechtsprechung immerwieder die Schwierigkeit, diese Trennung
auch praktisch genu zu markieren. So will z.B. der BHF in seinem

Grundsatzurteil ber die steuerlche Anerkennung von Familien-

gesellschaften die unangemessen hohe Gewinnbeteiligung von

Gesellschaftern als Missbrauch von Gestaltungsmglichkeitendes

brgerlichen Rechts im Sinne des 9 6 StAnpG verwerfen, whrend

der RFH diese Flle zum Teil auch unter dem Gesichtspunkt des

9 I StAnpG beurteilt. Demgegenber wiederum fasst Thoma die

unangemessenhohe Gewinnbeteiligungals einen Fall des 9 5 Abs. I

StAnpG auf. Ein anderes Beispiel, welches die Schwierigkeiten bei

der rechtlichen Subsumtion von Tatbestnden unter die Vor-

schriftender 99 5 Abs. I und 6 StAnp G aufzeigt, findet sich in der

Entscheidungdes RFH VI A 76/34 v. IO. I. I935. Dort verwirft der

RFH ejne Kapitalgesellschaft aus den Grnden des 9 6 StAnpG
wegen missbruchlicherSteuerumgehung,obgleich das Gericht auf

der Grundlage der vom Finanzgericht getroffenen Feststellungen
davon ausgeht, dass ein eigentlicher Geschftsbetrieb der Gesell-

schaft gar nicht stattgefunden hat, somit also die Anwendung des

9 5 Abs. I StAnpG geboten gewesen wre.

Aber nicht nur die Steuergerichte, sondern auch die Steuer-

behrden kmpfen mit den Schwierigkeiten, eine klare Grenze

zwischen Steuerumgehung und Scheintatbestnden zu ziehen. So

heisst es in dem Runderlass des Reichsministersder Finanzen vom

14- 4. I947 betreffend die Gewerbesteuerrichtlinienzu 9 8 Ziff. I

GewStG u.a.: Es kommen Flle vor, in denen nur zum Schein ein
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kurzfristiger Kredit vereinbart wird, um die langfristige Kredit-

gewhrung der Gewerbesteuer zu entziehen. Auf solche Flle ist
6 StAnpG anzuwenden.

Ich mchte mit Nachdruck betonen, dass solche Streitpunkte
nicht nur in der deutschen Rechtsprechungund der deutschen Ver-

waltung auftreten. Auch in den Niederlanden kennt man hnliche

Schwierigkeiten. Solche Schwierigkeiten knnen aber nicht --

wie offenbar Gerhard Bopp meint -- geklrt werden, indem man

eine ausfhrliche Umschreibung des Begriffes Scheinhandlungoder
Scheintatbestandgibt. Kern der Schwierigkeitenist ja die Tatsache,
dass es praktisch in manchen Fllen nahezu unmglichist, den Sach-
verhalt genau festzustellen und dann verhilft auch alle Theorie uns

nicht dazu, bei dem Entscheid den Streitpunkt zu klren. Auch
davon zeigen die deutsche und die niederlndische Rechtsprechung
viele Beispiele.

Hat man nun aber einmal festgestellt, es handele sich nicht um

Schein, sondern um ein wirklich gemeintes und brgerlichrechtlich
auch an sich einwandfreies Rechtsgeschft, so tritt man unter

Umstnden in das Gebiet des erwhnten Par. 6.
Dieser Paragraph ffnet Befugnissewelche den normalen Rahmen

der Gesetzesauslegungberschreiten: gibt diese Vorschrift doch die
Mglichkeitdasjenigedass an sich rechtsgltig ist, als steuerrechtlich
unwirksam zu betrachten! Nichtsdestowenigerstellt sich auch hier
schliesslich doch wieder ein Auslegungsproblem ein und zwar ein
Problem usserst schwierigerArt. Ist doch eine uralte Maxime, dass
es dem Stpfl. nicht verwehrt werden knne unter mehreren mg-
lichen Rechtsformen die zu whlen, die fr ihn steuerlich am

gnstigstenist.
Eine Maxime nicht nur in Deutschland -- ich habe frher man-

che Beispiele u.a. aus Frankreich, Grossbrittanien, der Schweiz,
Belgien und den Niederlanden zusammen gebracht24) - die zudem
historisch fundiert und begrndet ist. Und berdies,kann es jemals
einen Missbrauch geben wenn es sich doch um die Verwendungvon

Formen und Gestaltungsmglichkeitenhandelt, welche eben das

brgerliche Recht entwickelt hat und welche also ihrer Natur nach
nichts missbruchliches haben 25) Nein, etwas von vornherein
Selbstverstndliches ist eine solche allgemeine Gesetzesvorschrift
meines Erachtens gar nicht. Denn als irrtmlich muss ich die
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Ausfhrung von Buchwald26) betrachten, dass dem Par. 6 der Ge-

danke zu Grunde liegt, dass hier Handlungen in Frage stnden, die

gewhlt seien um einen Dritten (in diesem Fall den Fiskus) um seine

wohl begrndeten Ansprche zu bringen, und dass das FA

hier genau das gleiche tut, was auch ein Privatmann als Dritter in

solchem Falle tun wird und kann. Denn: es gibt hier eben im

allgemeinennoch keine fiskalischenAnsprche, und der Betreffende

ist gerade bemht, die Entstehungsolcher Ansprche zu verhten!

Darin also liegt der Unterschied zu dem Fall dass ein Dritter als

Glubiger auftritt, zum Beispeil in einer Paulianalage.
brigens: beurteile ich die Lage in der Bundesrepublikbezglich

Par. 6 auf dem Boden der Errterungen der steuerrechtlichen

Schriftsteller, so habe ich keinen Anlass zu meinen, dass es jeweils
einfach sei sich aus allen Streitigkeitenum Par. 6 heraus zu tinden.

Dass die deutsche Judikatur sich der Vorschrift des Par. 6 gegen-
ber ganz vorsichtig und mit Zurckhaltung benimmt, ist lobens-

wert und bezeichnendfr ein hoch zu klassifzierendesJuristentum.
Nicht das Ungewhnlicheder Rechtsvorgangan sich ist schon ent-

scheidend. Es soll die im Par. 6 gestellte Frage der steuerlichen

Zulssigkeit von privatrechtlichen Gestaltungen immer nur auf

Hinblick auf ganz bestimmte Besteuerungsgegenstnde beant-

wortet werden; es geht dabei immer um ein Gesammtbild. Und

immer versucht die Rechtsprechung dabei mit Sorgfalt die Frage
wo die legale Steuerersparnis aufhrt und die Steuerumgehungbe-

ginnt zu betrachten.27)
In Bezug darauf, dass ich nachher die niederlndischeJudikatur

auf hnlichem Gebiete errtern muss, entnehme ich der deutschen

Rechtsprechung28) folgendes Beispiel: eine Grosshandlung in

Magnesitwaren nahm eine nderung seiner Geschftsabwicklung
vor, indem sie nur gemahlenes Magnesit absuliefern anfing. Steuer-

liche und Wettbewerbsgrndewaren dafr entscheidend gewesen.
Das FA berief sich auf Par. 6 StAnpG. Das Finanzgericht Bremen

dessen Urteil von BFH besttigt worden ist betonte jedoch--

--

in I957: Dem FA kann auch nicht darin beigetreten werden,

dass es sich um eine knstliche, dem Wesen des Magnesitgeschfts
fremde Abspaltung handle, weil es frher anders gehandhabt
wurde. Die Formen, die sich die Wirtschaft gibt, sind nicht be-

stndig; sie wandeln sich nach den Gegebenheiten. Zu den zu
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beeinfussenden Gegebenheiten gehren auch die Steuern. Wird
eine Geschftsabwicklung gewhlt, die einer Besteuerung aus-

weicht, so ist das steuerlich nur von Bedeutung, wenn man von

einem Missbrauch der rechtlichen Gestaltungsmglichkeiten
sprechen kann.

Der Gedanke ist offenbar gewesen, dass wenn sich die Magnesit-
grosshndler von der Bearbeitung zurckziehen, auch wenn gerade
dafr steuerliche Grnde entscheidendseien, kein Vorwurf nach 6
StAnpG erhoben werden kann, zumal wenn der Stpfl. anderen aus

Wettbewerbsgrndenfolgen muss.

VI1. Ergebnisseder Judikatur in den Niederlanden.
Wenn wir jetzt einen ganz kurzen berblick ber die Nieder-

landen, zu gewinnen suchen so kann ich sofort sagen, dass es in den
beiden Staaten keinen wesentlichen Unterschied gibt. Und wenn
in bestimmten Hinsichten doch verschiedene Auffassungen beste-
hen -- ich denke z.B. an die in der Bundesrepublik noch imrner
vorhandene Neigung der Rechtsprechung zur sogenannten Typi-
SieYung, welche u.a. n der Rechtsprechung ber die Werbungs-
kosten zur Geltung kommt -- so sind diese Unterschiededoch nicht
aus der Tatsache zu erklren, dass man in der Bundesrepublikge-
setzliche Auslegungsvorschriftenhat und in den Niederlandensolche
Vorschriften fehlen.

Ganz ungehemmt von Gesetzesvorschriftenhat sich bei uns die
Rechtsprechungund die Lehre auf den Grundfestender allgemeinen
Auslegungslehre entwickelt. Nachdem im vorigen Jahrhundert und
in den ersten Dezennien des 20. Jahrhunderts die fiskalischen
Schriftsteller noch ziemlich allgemein die mit den Rechtsverkehrs-
steuern aus Frankreich herbergekommene Lehre einer beschrn-
kenden Auslegung der fiskalischen Gesetze vertraten, ist man im
Schrifttum schon lngst der Meinung, dass im Steuerrechtdieselben
Auslegungsregeln gelten als z.B. im Zivilrecht. Grosse Bedeutung
und grossen Einfiuss hat dabei gehabt P. J. A. Adriani, bis 1949
Steuerrechtsprofessor an der Universitt der Stadt Amsterdam,
den man vielleicht den niederlndischen Enno Becker nennen

knnte. Nebst ihm mchte ich noch die Namen von J. H. R.
Sinninghe Damst und J. van der Poel nennen.

Der Hoge Raad hat sich zu dieser Auffassung bekannt, u.a. in
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seinem Urteil vom I5. Juni I92I, N.J. I92I, 983, P.W. II56I, in
dem es heisst, dass man mede aan de hand van de geschiedenisen

lettende op de samenhang met andere wetsvoorschriften moet

nagaan, welke de strekking is van het uit te leggen wetsartikel29)
DiesesUrteil findet sozusagenseine Ergnzungin dem Urteil vom

27. Februar 1935, B 58oi, W.P.N.R. 3417, in dem es heisst dat bij
de interpretatievan fiscale wetten dezelfde regelen gelden als in het

gemene recht.30) Und so kennt unsre Rechtsprechungeine Menge
von Urteilen, aus denen hervorgeht, dass eine Reihenfolge von

Prinzipien bei der Auslegung-nicht besteht, dass man urteilt auf
dem Bodem von dem was wirklich, und nicht nur zum Schein vor-

zufinden ist, dass gelegentlich auch gegen den Wortlaut ausgelegt
wird, kurz, dass man der wirtschaftlichen Bedeutung der Steuer-

gesetze und der EntwicklungderVerhltnissevlligRechnungtrgt.
In dieser Hinsicht sei noch ein Beispiel erwhnt das der Recht-

sprechung ber die Vermgenssteuer entnommen ist. Ein Stpfl.
hatte sein Vermgen (Wertpapiere) weggeschenkt. Die Schenkung
war jedoch zivilrechtlich nichtig. Die Wertpapiere, die sich schon

lngst bei dem Beschenkten befanden, gehrten nach dem nieder-
lndischen brgerlichen Recht noch dem Vermgen des Schenkers
an. Mit Hinweis auf den normalen, konomischenSinn betrach-
tete der Hoge Raad diese Wertpapiere aber nicht mehr als Ver-
mgen des Schenkers (H.R. 5 okt. I9I6, P.W. IIO73, B. 1439).

Wie ich sagte, meine Untersuchungenhaben mich in dieser Hin-
sicht keine deutschen Urteile tinden lassen, die nicht auch bei uns

htten ergangen sein knnen, und umgekehrt. Der Unterschied

liegt mehr darin, dass bei uns die Berufung auf die Notwendigkeit
einer wirtschaftlichen Betrachtungsweise in den Urteilen fehlt.

Liegt diese Betrachtungsweiseunsrer Ansicht nach doch schon in
der allgemeinen Auslegungslehre beschlossen!

Und die Scheingeschfte Und der Rechtsmissbrauch so wird
man fragen. Wie weiss man sich damit in den Niederlanden abzu-
fnden

ber die Scheingeschftemchte ich ganz kurz sprechen. Weder
im brgerlichen Recht, noch im Steuerrecht steht uns ein einziger
Gesetzesparagraph zu Diensten. Wir brauchen aber einen solchen

Paragraph gar nicht. Bewhrte Lehre in der zivilrechtlichen und
steuerrechtlichenRechtsprechungund Wissenschaft ist keine ande-
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re als die, von der schon die Rmer ausgingen: plus valet quod
agitur quam quod simulate concipitur: In contractibus rei veritas

potius quam scriptura perspici debet (c.l., C. 4, 22). Juristisch
brauchen wir uns also mit dieser Frage nicht theoretisch zu plagen,
und es bleibt den Juristen nur die schon erwhnte Schwierigkeit,
nach Untersuchung des ganzen Sachverhaltes festzustellen, ob
Simulation (Scheingeschft)oder eine rechtlich relevante, Steuerum-

gehung beabsichtigende Handlung stattgefunden hat.
ber den Rechtsmissbrauch mchte ich ebenfalls nur wenige

Worte sagen. Wenn ich von den zahlreichen gesetzlichen Ersatztat-
bestndenabsehe, die man auch in unserer Gesetzgebungfindet mit
dem Zweck einer sonst zu ausgiebigen Mglichkeit zur Steuerer-

sparung vorzubeugen, und ich auch ein untaugliches fast in Ver-

gessenheit geratenes Gesetz von I925 beiseite lasse31), bleibt der

Rechtsprechungbei uns keine andere Mglichkeit brig, als rechts-
missbruchlich zu betrachtendes Handelnunter dem Gesichtspunkt
des in fraudem legis agere steuerlich unwirksam zu machen.
Wenn man an den Begriff fraus legis im brgerlichen Recht und

insbesondere im internationalen Privatrecht denkt wird man-- --

sich kaum wundern, dass sich der Hoge Raad auch in Steuer-
sachen nur mit der ussersten Vorsicht dieses Weges bedient. Ich
kann an erster Stelle auf ein Urteil von 26 Mai I926, W II5I5,
hinweisen, in dem der Hoge Raad eine Entscheidungzum Nachteil
des Steuerpflichtigen gab, unter der ausdrcklichen Erkennung,
dass das Gesetz an sich die von der VerwaltungbefrworteteAusle-

gung eigentlich nicht gestatte, aber so eine Gesetzesanwendung se

doch geboten weil sonst die in fraudem legis geschehene Hand-

lung steuerlich beachtet werden wrde und damit Ziel und Ratio
des Gesetzes verkannt werden wrden. Eine andere Aussage,
(2 dez. 1959, B.N.B. I96o/I8), enthlt nicht die lateinischen Worte
aber ist sonst genau in derselben Weise abgefasst. Auch hier handel-
te es sich um eine ganz ungebruchliche Rechtsform, welche auch
hier nur aus fiskalischen Motive erklrt werden konnte und welche
man an sich niemals gewhlt htte. Ein Ergebnis das man in der

Bundesrepublik bestimmt unter Berufung auf Par. 6 StAnpG
htte erreichen knnen. Man sprt aber in der Rechtsprechungeine

grosse Zurckhaltung, nicht nur bei dem Hogen Raad32), sondern
auch bei der Tariefcommissie,dem zustndigen Gericht im Umsats-
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steuersachen. Ein Autogeschft regte seine Kunden an, die fr
die Auto's erforderlichen Gasgeneratoren -- es war in unsrer

Besatzungszeit -- nicht von ihm bei den Fabrikanten bestellen zu

lassen, sondernselbst die Bestellungbei den Fabrikantenzu machen.
Umsatzsteuerliche Motive lagen bei dem Betrieb vor. Anderseits
stellte es sich bei Untersuchung heraus, dass Bestellungen in der
erwhnten Weise auch an sich nicht ganz ungebrauchlich seien.
Deshalb konnte -- so meinte die Tariefcommissie -- an eine
wraakbare wetsontduiking (ein Handeln in fraudem legis) nicht
gedacht werden (Urteil von 28 Okt. 1946, B..8216). Die Analogie
zu dem deutschen Urteil im Fall des Bremer Magnesitgeschftes
ist leicht erkennbar. Schluss n der nchsten Nummer

14) Nheres bei K. Heszdrfer (Aufsatz, erwhnt Anm. 3).
t) VI darber G. Felix, Leitideen und Leitbilder in der Rechtsprechung

der Finanzgerichtedes Jahres I958 (St.u.W. Mai/Juni I959).
to) ber die missbrauchlicheSteuerumgehungvgl. aber noch Anm. 3I.
7) Insoweitnachhernicht anders erwhnt habe ich hier meine Ausfhrungen

und Beispiele dem in Anm. I5 erwhnten Aufsatz von G. Felix ent-
nommen.

1s) Die nachher folgendenAusfhrungenber die Rechtsprechungvom RFH
und BFH verdankeich Weinsheimerin dem in Anm. IO genanntenBuche,
S. 24/26.

t9) Das nachher folgende Beispiel ist wieder Weinsheimer, ebenda, Seite
63/64 entnommen.

2o) In diesen Sinne W. Hbschmann, Die Problematik der wirtschaftlichen
Betrachtungsweise, in ,,Gegenwartsfragen des Steuerrechts (Spitaler-
Festschrift, Verlag Schmidt, Koln, 1958).

g1) In dem Aufsatz, erwhnt in Anm. 2.
22 Vgl. dazu noch F. Vangerow in St. u. W. April I960.
23) Vgl. Anm. 6. Dem dort erwhnten Aufsatz sind die nachstehenden Be-

trachtungen und Beispiele entnommen.
24) H. Schuttever, Bijdrage tot een theorie der wetsontduiking in het be-

lastingrecht, InauguralredeUniversitt Utrecht, I956.
25) Vgl. dazu die Bemerkungen bei Bhler-Strickrodt, Steuerrecht I, I95 it.
2s) Aufsatz, erwhnt in Anm. 2.

27) Nicht immer werden die Gerichtsurteile fn der Bundesrepublikin dieser
Hinsichtals einwandfreibetrachtet. Vgl. St. u. W. Juni I960, Seite 375.

28) Erwhnt in St. u. W. Juni 1959.
20) Der Hoge Raad berief sich also auf die Notwendigkeiteiner rechtshistori-

schen und systematischen, der ratio legis entsprechenden Betrachtung.
80), Dass bei der Auslegung dieselben Grundstze gelten wie im gemeinen

Recht.
81) Gesetz vom 29. April 1925, Stbl. I 7I, zur richtigen Erhebungder direkten

Steuern. Nachdem dieses Gesetz seit mehr als 20 Jahren nicht zu einem
richterlichen Urteil gefhrt hatte hat der Hoge Raad neulich einige
Urteile gegeben, aus denen dieses hervolgeht dass die Bedeutung des
Gesetzes zur Verhtung von Steuerumgehung gering ist (H.R. 8 Mrz
I96I).

s2) ber fraus legis im allgemeinen vgl. die Dissertation von M. A. Kake-
beeke-van der Put, Wetsontduiking, Leiden, I96I.
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PAY-ROLL TAX IN AUSTRALIA .

by

J. A. L. GuNt, Sydney

Rebate granted whereproducer increases exports
.

A pay-roll tax is levied on Australian employers, including the

States, at the rate of 2 2 per cent on wages paid by them, except
that each employer is granted a general exemption of £Io,400 per
annum. Wages paid in excess of that sum are subject to the tax.

In an endeavour to promote additional exports from Australia
an Act has been passed which authorises the allowance of a rebate
of pay-roll tax to an employer whose export sales have increased
above the annual average of the export sales effected by him during
the base period of two years ended 30 June 196o. The pay-roll tax
rebate is granted in relation to increases effected in the value
of export sales during the four financial years ended 30 June I96I,
I962, I963 and 1964. The term value of export sales includes
not only goods exported from Australia; it also includes royalties
and other sums received in respect of rights exercisable outside
Australia in patents, trade marks, designs or copyright.

The rebate is available in the first place to employers who
qualify as producers for export. Briefly, a producer for export
in relation to any goods is one who, by manufacture, production,
assembly, processing or sorting and grading in Australia, brings
the goods into the form or condition in which they are exported
from Australia. Where goods are exported in containers, the pro-
ducer for export s the ownerof the goods at the time they are placed
in an original commercial container, i.e. a container..in which the
goods would normally be displayed for sale such as a jar of jam or

a can of foodstuffs.
The rebate to which a producer for export is entitled is calculated

in the following manner:-
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a) The sales of goods exported by him during the two base period
years ended 30 June 1959 and 1960 are to be ascertained. So

that all employers will be placed on the same footing all export
sales are deemed to bemade on an f.o.b. basis, i.e. any insurance

freight incurred by the producer for export in respect of theor

goods after shipment from Australia must be excluded. Let us

assume that the export sales for the base period amounted to --

Year ended 30 J,4ne Export Sales

I959 £38,000
I960 42,0oo

Total sales for base period £80,0oO
The average annual export sales for the base period therefore

amount to:-

£80,000 +2- £40,000.
b) Assume that the producer for export's sales of exported goods

for year ended 30 June 1961 were £60,000. Again, these sales

must be calculated as if all export goods had been sold on an

f.o.b. basis. The increase in export sales for the financialyear was

therefore --

£60,000- £40,000 =
- £20,000.

c) Next, the export producer's gross receipts for the financial

year ended 30 June 196I must be ascertained. These include all

amounts derived by the export producer from carrying on trade

or business in Australia during the financial year, and which are

assssable or exempt income for purposes of Commonwealth
income tax. Adjustments must be made by excluding certain

receipts such as income from property (e.g. interest, dividends,
rents etc.) ; also any salaries or directors' fees earned by the

export producer. Sums received for insurance, freight etc. in-

curred by the export producer in respect of goods after their

export from Australia must also be excluded from the gross

receipts. Assume the gross receipts of the year endd 30 June
I96I to be £I,000,000.

d) The remaining factor is the amount of pay-roll tax paid in

respect of wages incurred during financial year ended 30 June
I96I. Assume the sum to be £5000.
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The formula for ascertaining the pay-roll tax rebate in the above
circumstances is:-

Increase in exportsales

Gross receipts
s Pay-roll tax X I2

£20,000 X £5000 X 25
£I250 Pay-roll tax rebate.= =- =

£I,000,000 X 2

Where the increase in export sales equals one per cent of the gross
receipts the rebate is I2 per cent of the pay-roll tax for the
financial year. In the above example, the increase in export sales,
£20,000 represents two per cent of the gross receipts, £I,000,000 SO

that the rebate is 25 per cent of the pay-roll tax £5000 = £I250.
Thus, the whole of the pay-roll tax for the financial year is refunded
where the increase n export sales represents eight per cent or more

of the gross receipts.
While, as illustrated above, the primary entitlement to a pay-roll

tax rebate is available to the producer for export who increaseshis

export sales, that producer may issue export certificates to per-
sons who have supplied to him component goods which have been

physically incorporated in the goods exported. However, the
amounts specified in these export certificates must not, in any
circumstance, exceed the producer for export's increase in sales for

the financial year. Thus, in the above example, it is open to the

producer for export to issue export certificatesfor component goods
supplied to him during the financial year which have been incor-

porated in goods exported during that year up to the limit of his
increase in sales for that year, namely £20,000. For the purpose of
the rebate to which the producer for export is entitled, the amount

of his increase in sales is reduced by any amount specified in an

export certificate issued by him. On the other hand, the supplier
of the components is entitled to claim a pay-roll tax rebate, and, for

this purpose, the amounts specified in export certificates issued to

him is regarded as an increase in export sales. The position would be
the same if the producer for export in the above example supplied
component goods to another producer for export and received from
the producer an export certificate specifying the sale price of those

components.
Assume in the above example the producer for export issued
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export certificates to a supplier of components with sums specified
therein amounting to £4000. On the other hand, the producer for

export received export certificates from anotherproducer for export
who had a sufficient increase in his export sales during the year
to warrant the issue by him of certificates in which the sums

specified totalled £I4,000 in respect of componentssupplied by the

first-mentionedproducer. Assume also that all other facts were the

same as in the first example.
The rebate of the producer for export would be calculated as

follows:-

Increase in export sales as before £20,000
Add amounts specified in export certificates issued to

producer I4,000

Deened increase in export sales for financial year £34,000
Less amounts specified in export certificates issued by
prodicer 4,000

This sum forms the new numerator'of the fraction £30,000

£30,000 x £5000 x 25

£I,000,000 X 2

£I875 or 375 per cent (12 X 3) of £5000=

= Producer for export's pay-roll tax rebate

for financial year ended 30 June 196I

The supplier of components is also entitled to a pay-roll tax

rebate in respect of £4000, i.e. sums specified in the export certifi-

cates issued to him by the above producer for export. Assume the

£4000 represents 2 per cent of his gross receipts for financial

year ended 30 June 1961, and that in respect of wages paid during
that year he paid pay-roll tax amountingto £I200. His rebatewould

be--

5 25 -= £375
X £I200 X-- -

200 2

£375 supplier'spay-roll tax rebatebeing I2 x 2= ----

3I a per cent of £I200-

It must be stressed that the producer for export is not under

any obligation to issue export certificates. When his increase in
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sales is less than 8 per cent of his gross receipts of the finincial year
the producer for export's increase in export sales is reduced, pro
tanto, by the amounts specified in the export certificates issued by
him, with a consequent loss of rebate. However, where the producer
for export's increase in sales exceeds 8 per cent of his gross receipts,
he is able to issue export certificates to the extent of the excess

without reducing his payroll tax rebate. From the viewpoint of a

supplierof componentshe will naturally, in the first place, seek as a

customer an export producer who can, and is prepared to, issue

export certificates.
The Act entitles a producer for export to appeal to a Taxation

Board of Review for a determinationof an amount as representing
the export sales of the two-year base period such amountbeing less

than the actual export sales of that period. To gain this concession
the producer for export must establish to the satisfaction of the
Board that the reduction is warranted on the ground that the
actual export sales of the base period were unreasonably great
by reason of abnormal treading conditions or other extraordinary
circumstances.

Producers for export and suppliers of components physically
included in exports are entitled to submit an annual claim for a pay-
roll tax rebate during each of the four financial years ended 30
June I96I, I962, 1963 and I964. The claim may be lodged with the
Income Tax Departmentwithin three years after the end of a finan-
cial year in respect of which the rebate is claimed. --
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SURVEY OF TAX LEGISLATION

APERU DE LEGISLATION FISCALE

AUSTRIA Peyiod from Juy Ist until August 3Ist, I96I

Customs and excises

I69. Bundesgesetz: Abnderung des Zolltarifgesetzes. BGB1. fr die Rep.
sterreich, 5.7I96I, S. 905.

Turnover tax

I 7o. Bundesgesetz: Abnderung des Umsatzsteuergesetzes I959 und
Massnahmen zum Ausgleich der verschiedenen Umsatzsteuerbe.lastungen
einstuger und mehrstufiger Unternehmen. BGB1. fr die Rep. sterreich,
5.7.I96I, S. 9I3.

Conventions
209. Kundmachung: Betritt Australiens zum Abkommen ber die Be-

steuerungvon Strassenfahrzeugenzum privatenGebrauch im internationalen
Verkehr. BGB1. fr die Rep. sterreich, I2.8.Ig6I, S. 1131.

BELGIUM Period fyom July sst until August 3ISt, I96I.

Taxes assimiles au timbre
Arrt royal du 28 juin 1961 modifiant le Rglementgnral sur les taxes

assimiles au timbre. Mon. Belge, 1.7.I96I, p. 5360.
Arrt royal du 7 juillet 1961 modifiant le Code et le Rglement gnral

sur les taxes assimiles au timbre. Mon. Belge, 13.7.1961, p. 5686.
Arrt royal du 28 juillet 1961 modifiant le Code et le Rglement gnral

sur les taxes assimilesau timbre. Mon. Belge, 3I.7.I96I, p. 6I25.
Arrt royal du 2 aot 1961 modifiant le Rglement gnral sur les taxes

assimiles au timbre. Mon. Belge, 4.8.196I, p. 6206.
Arrt royal du 28 juillet I96I modifiant le Code et le Rglement gnral

sur les axes assimiles au timbre. Erratum. Mon. Belge,. 18.8.1961, p. 6490.

Impt sur le revenu

Arrt royal du 14 juillet I96I relatif la perception de l'mpt compl-
mentaire personnel par voie de retenu la source sur certains revenus

.mobiliers. Mon. Belge, I7.7.Ig6I, p. 5764.

Douanes et accises
Arrt ministriel du 7 juillet I96I relatif au Tarif des droits d'entre.

Mon. Belge, I 2.7.I96I, p. 5669.

nralits
Arrt royal du 27 juillet I96I portant excution de la loi du 14 fvrier

I96I d'expansionconomique, de progrs social et de redressementfinancier,
en ce qui concerne les droits de succession et de mutation par dcs et le
droit d'enregistrementde donation. Mon. Belge, I8.8.I96I, p. 6487.
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FRANCE Period from July Ist until August 3Ist, I96I

Impt sur le revenu

Dcret no. 6I-738 du 13 juillet 1961 fixant les conditions d'application de
l'article 20 (I et II) de la loi no. 59-I472 du 28 dcembre 1959 relatif l'imposi-
tion des revenus de capitaux mobiliers. J.O., I5/I6.7.I96I, p. 6508.

Dcret no. 61-738 fixant les conditionsd'applicationde l'article 20 (I et II)
de la loi no. 59-1472 du 28 dcembre 1959 relatif l'impositiondes revenus de

capitauxmobiliers (rectificatif).J.O., 26.7.1961,p. 6853

Taxes sur le chiffre d'aria&es
Dcret no. 6I-852 du 3 aot I96I relatif aux taux majors des taxes sur le

chiffre d'affaires. J.0., 4.8.196I, p. 7245 .

Dcret no. 6I-863 du 5 aot I96I relatif au rgime fiscal du transport des
marchandises et arrt du 5 aot I96I relatif au rgime fiscal des transports
routiers intrieurs de marchandises. J.O., 6.8.1961, p. 7332.

Dcret no. 61-863 relatif au rgime fiscal du transport des marchandses

(rectificatif). J.0., 23.8.1961, p. 791 3.

Douanes et accises
Arrt du 27 juin I96I compltant le tableau annex l'arrt du 2 I juin

I96I relatif aux conditions auxquelles est subordonne l'admission des
marchandises sous certaines rubriquesdes tarifs des droits de douane prvo-
yant un traitement plus favorable en fonction de la destination effective des
marchandises. J.O., 6.7.1961, p. 6I 53.

Dcret no. 61-847 du Ier aot I96I portant prorogation des dispositions
du dcret no. 6o-1440 du 27 dcembre 196o concdant les droits de douane

d'importation du tarif minimum en faveur de certaines marchandises origi-
naires du Japon. J.O., 3.8.x961, p. 7205

Dcret no. 6I-956 du 24 aot 1961 modifiant le tarif des droits de douane

d'importation. J.O., 27.8.1961, p. 8056
Dcret no. 61-956 modifiant le tarif des droits de douane d'importation

(rectifcatif). J.0., 30.8.1961, p. 8II7.
Gdnralits

Dcret no. 61-8o9 du 25 juillet I96I portant rglement d'administration

publique et modifiant les dispositions de l'annexe I au code gnral des

impts relatives l'exonration de la taxe d'apprentissage. J.O., 29.7.1961,
P. 6997.

Dcret no. 6I-960 du 24 aot 196I relatif aux taxes parascales. J.O., 29.8.
I96I, p. 8092.

GERMANY Period from July Ist until August'3rst, I96I
Income tax

Steuernderungsgesetzvom 13.7.1961. BGB1. I, 20.7.I96I, S. 98I.
Zweite Verordnung vom 28.7.1961 zur nderung und Ergnzung der

Lohnsteuer-Durchfhrungsverordnung.BGB1. I, 2.8. I961, S. I 1O8.
Neufassung vom 15.8.1961 des Einkommensteuergesetzes.BGB1. I, 1g.8.

I96I, S. I 253.

Turnover tax

Entscheidungvom 5.7.1961 des Bundesverfassungsgerichtszu 59 Abs. i

der Durchfhrungsbestimmungenzum Umsatzsteuergesetz in der Fassung
vom I. September I95 I. BGBI. I, I5.7.1961, S. 908.

Elftes Gesetz vom I6.8.I96I zur nderung des Umsatzsteuergesetzes.
BGBI. I, 23.8.1961, S. 133o.
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Custons .and excises

Fnfte Verordnung vom 29.6.1961 zur nderung des Deutschen Zoll-
tarifs I96I (Erdbeeren, Apfelkraut usw.). BGB1. II, I.7.1961, S. 785.

Neunte Verordnung vom 29.6.1961 zur nderung des Deutschen Zoll-
tarifs I96I (AngleichungszollfrVollmilchpulver).BGB1. II, 1.7.1961, S. 788.

SiebenundzwanzigsteVerordnungvom 29.6.I96I ber Zolltarifnderungen
zur Durchfhrung des Gemeinsamen Marktes der Europischen Gemein-
schaft fr Kohle und Stahl (WlzlagerstahlUSW.-2. Halbjahr I96I). BGB1. II,
1.7.1961, S. 790

Dritte Verordnung vom 31.7.1961 zur nderung des Deutschen Zolltarifs
1961 (Zollkontingentefr Waren aus Nicht-EWG-Lndern).BGB1. II, 5.8.
I96I, S. IO79.

Zwlfte Verordnung vom 31.7.1961 zur nderung des Deutschen Zoll-
tarifs I96I (Zollkontingent fr Zeitungsdruckpapier aus Nicht-EWG-
Lndern). BGB1. II, 5.8.1961, S. 1084.

Durchfhrungsbestimmungenvom 3.8.I96I zum Zndwarensteuergesetz.
BGB1. I, 18.8.1961, S. 1249.

Zweites Verbrauchsteuernderungsgesetzvom 16.8.1961. BGB1. I, 23.8.
I 323.I96I, S.

Miscellaneous
'

Verordnungvom I5.8.I96I zum Steuersumnisgesetz.BGB1. I, 19.8.1961,
S. 1299.

Steuerberatungsgesetzvom 16.8.1961. BGBI. I, 23.8.1961, S. I3OI .

LUXEMBURG Period from Juy Ist until August 3Ist, I96I

Douanes er attises

Rglement ministriel du 29 juin I961 portant modification des droits

spciaux l'importationde certains produitsagricoleset alimentaires.Mmo-
rial, 3.8.1961, p. 692.

NETHERLANDS Period from July Ist until August 3Ist, I96I

TurnoverTax
Law of 2o.7.1961 containing assent of the Royal Decree of 2o.6.196o

(Stbl. 240) to alter the Royal Decree of 12.2.196o (Stbl. 46) containingindica-
tion of the goods on which the turnover tax on import is raised. Stbl.,Io.8.
I96I, p. 502.

Law of 2o.7.1961 containing assent of the Royal Decree of 24.Io.I960
(Stbl. 420) to alter the Royal Decree of I2.2.I960 (Stbl. 46) conrainingindica-
tion of the goods on which the turnover tax on import is raised. Stbl., Io.8.

I96I, p. 502.

Customs and excises
Alteration Decree Tariff Quota, I96I. Ned. Stcrt., 21.7.Ig6I, p. 9.
Alteration Decree Tariff Quota, I96I. Ned. Stcrt., 24.7.I96I, p. 6.
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CANADA

Budget
The text of the Canadian Budget Resolutions presented to Parliament

on June 2oth, I96I, includes the following measures according to informa-
tion supplied by the Board of Inland Revenue Library (Foreign Section):
I) Tax Rates

a) Corporations-- the rate on income earned after December 3Ist, I96I, and
before January Ist, I967, is to be reduced by g percentage points. (The
new rates will, presumably, be I 2 per cent on the first $ 35,000 and 4I
per cent thereafter-- both rates inclusiveof the 3 per cent old age securitytax.)

b) Individuals-- the tax otherwise payable is to be reduced by:(i) I 6 per cent for the I962 taxation year
(ii) I7 1963 ....

(iii) x8 x964 ....

(iv) I9 I965 ....

(V) 20
, , 1966 ,,

scles
,

It is not yet known whether the actual are to be revised or whether
a percentage deduction is to be applied to the tax resulting from applica-tion of the present scale.

2) SCientifiC Research-- taxpayers will be able as from the I96I tax year to
write oft capital expenditureon scientifc research in the year incurred (pre-vious maximum 331/s per cent in any year). The limitation of deductible
expenditureto 5 percentof taxable incomein certain cases is to be withdrawn.
3) Medicalexpenses -- the maximumlimiton the amount deductible is to be
removed.

4) Capitalcost allowance (depreciation)-- depreciableassets acquiredbetween
June 2 Ist, z96z, and March 3xst, I963, will qualify for a 50 per cent increase in
the rate of depreciation in the first year.

The assets acquired must, however, be in excess of either the level of new
acquisitionsin the precedingtaxationyear or the average levelof new acquisi-tions over the past three years.

This allowance is additional to the double depreciationprovided for by the
supplementaryBudget of December I96o.
5) Personal corpoyations -- substantial changes in the definition and tax
treatmentof personal corporationsare proposed.
6) Company residence -- a company incorporated in Canada and doing busi-
ness there is to be deemed resident in Canada.

Other provisions relate to lump-sum payments to non-residents out of
pension funds and profit-sharing plans.

Source: Taxation, 8th July, I96I
N.B. The reduction of the Federal tax rates on corporationsand individuals
iS clarely connected with the probable restoration next year of provincial
taxationof corporateand individual income. The provinces (as far as they did
not tax corporate and individual income up till now, according to an agree-
ment with the Federal Government) will impose their taxes at about the
same rates which equaltheamount by which the Federal taxes are reduced.
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FEDERAL REPUBLIC OF GERMANY

Ausuirkungder DM-Aufwertungauf die Bewertung von Waren in der Bilanz
zum 3I. Dez. x96o

Der BdF hat zur Frage der Auswirkung der DM-Aufwertungauf die Be-
wertungvon Waren in der Bilanz zum 3 I . Dez. 196o in seinem Schreibenvom

3. Mai I96I IV B/I - S 213o - 49]6I an die Industrie-und Handelskammerzu

Mnchengladbachu.a. folgendes ausgefhrt:
Waren sind nach 6 Abs. I Ziffer 2 EStG mit den Anschaffungs- und

Herstellungskosten oder dem niedrigeren Teilwert am Bilanzstichtag zu

bewerten. Der Teilwert fr Waren stimmt regelmssig mit den Wieder-
bescoffungskostenam Bilanzstichtagberein.Er liegt nur dann unter dem
Wiedbeschaffungspreis,wenn Ereignisse, die zu einem Absinkendes Preises
nach dem Bilanzstichtag gefhrt haben sich bereits am Bilanzstichtag
soweit abgezeichnethatten, dass ein Kufer des Betriebs am Bilanzstichtag
wegen des in Aussichtstehenden Absinkens des Marktpreises bei Bemessung
seines Kaufpreises nur diesen geringeren Preis angesetzt htte.

Ein unter dem Wiederbeschafungspreis der Bilanzstichtages liegender
Wert kann auch dann angesetzt werden, wenn der Wiederbeschaffungspreis
am Bilanzstichtag ungewhnlich hoch oder ein Zufallspreis war. In diesem
Fall khn nach der Rechtsprechungdie Preisentwicklung6 Wochen vor und
nach cem Bilanzstirbtag bercksichtigtwerden.

Die DM-Aufwertung vom 6. Mrz 1961 rechtfertigt es nicht, Waren in
der Bilanz zum 31. Dez. I96o mit einem unter dem Wiederbeschaffungspreis
des BilanzstichtagsliegendenWert anzusetzen.Die Wiederbeschaffungspreise
waren am 31. Dez. I960 nicht ungewhnlichhoch. Auch lagen keine Zufalls-
preise vor. Bei der DM-Aufwertung handelte es sich auch nicht um ein
Ereignis, das sich am 31. Dez. I960, dem Bilanzstichtag,bereits ausreichend
abgezeichnet hatte. Die infolge der DM-Aufwertungvom 6. Mrz I96I ein-

getretenen Preissenkungen sind erst mehr alS 9 Wochen nach dem Bilanz-

stichtag eingetreten. Eine Verlngerung der von der Rechtsprechung aner-

kannten Frst von 6 Wochen im Wege eines Verwaltungserlasses ist richt
zulssig (vgl. BFH-Urteilvom 17.7. 1956 -- BStB1. III S. 379).

Auf Grund der DM-Aufwertungbesteht auch kein Anlass, den Bewertungs-
abschlagfr Importwarennach 8o EStDV zu erhhen. Die DM-Aufwertung
hat bei Importwaren zu einem Absinken der Wiederbeschaffungspreisevon

nicht mehr als 5 v. H. gefhrt. Demgegenber betrgt der Bewertungsab-
schlag nach 80 EStDV mindestens 20 V. H. Nach dieser Vorschrift kann
deshalb in der Bilanz zum 31. Dez. I960 bereits ein Bewertungsabschlag
vorgenommenwerden, der die Pressenkungen auf Grund der DM-Aufwer-
tung um ein Mehrfachesbersteigt.

Der Finanzminister NRW hat die nachgeor.dnetenBehrden angeweisen,
entsprechend zu verfahren.

(Erlass des FM NRW vom 24.5.1961 S 213o--I6---VB 1)
Source: Die Wirtschattspr]ung, I5.6.I96I

Doppelbesteueyungsabkommenmit Frankreich und gypten
Das Doppelbesteuerungsabkommenmit Frankreich zur Vermeidung der

Doppelbesteuerung und ber gegenseitige Amts- und Rechtshilfe auf dem
Gebiet der Steuern vom Einkommenund vom Vermgensowie der Gewerbe-
steuern und das Doppelbesteuerungsabkommenmit der Vereinigten Arabi-
schen Republik (gyptischeProvinz) zur Vermeidungder Doppelbesteuerung
und zur Verhinderung der Steuerverkrzung bei den Steuern vom Ein-
kommen sind im BStBl. I 1961 S. 397 ff. bzw. 420 ff. verffentlichtworden.

Source: Die Wirtschaftspr]ung15.6.1961
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MassnahmenZur Unterbrechungder Verjhrung / Treu- und Glauben
FG Dsseldorf -- Urteil vom 29. Sept. I960 -- IV 3x]60 A -- rechtskrftig
(EFG I96I Urteil Nr 268 S. 223)
x. Die Verjhrung wird u.a. unterbrochen durch

a) die Aufforderungzur Begleichungvon Steuerrckstnden
b) Vollstreckungsmassnahmen,die der Beitreibungvon Steuerrckstnden

dienen
c) anlsslich von Betriebsprfungen erfolgte Hinweise darauf, dass eine

bestimmte Steuerschuld fortbesteht und
d) Besprechungenber die Tilgung einer bestimmten Steuerschuld.

2. Teilt die Finanzkassedem Stpfl. auf Anfrage formlos die noch bestehenden
Steuerschulden mit, so ist diese Mitteilung nicht als Abrechnungsbescheid
i. S. des 125 AO anzusehen.

3. Es verstsst nicht gegen den Grundsatz von Treu und Glauben, wenn
innerhalb der Verjhrungsfrist Steuerrckstnde geltend gemacht werden,
die in einer solchen formlosen Mitteilung der Finanzkasse nicht aufgefhrt
waren.

4. Auch auf Verwirkungkann sich der Steuerschuldnerin einem solchen Falle
nicht berufen.

5. Dem Fiskus kann vor Ablauf der Verjhrungsfrist der Verwirkungsein-
wand nur in ganz besonders gelagerten Ausnahmefllen-- als da sind aus-
drcklicher Verzicht, ausdrcklicherErlass oder ein die betreffenden Steuer-
schulden ncht enthaltender Abrechnungsbescheidi. S. des I25 AO -- ent-
gegengehaltenwerden.

6. Die Niederschlagung von Abgaben ist eine rein interne Verwaltungs-
massnahme ohne Erlasscharakter.

AO I 25. x47. Source: Die Wrtscha/tspr/ung I5.6.i96x

Steuerrechtliche Behandlung des Erwerbs von Anteilsrechten, die von auslndischen
Kapitalgesellschaften im Rahmen einer Kapitalerhhung aus Gesellschaftsmitteln
ausgegeben werden.

(NMdF-Erlassv. I5 Februay I96I-S 2I50-57-3I3-)
Erhht eine auslndische Kapitalgesellschaft ihr Nennkapital durch

Umwandlung von Rcklagen, so ergibt sich r die inlndischen Anteils-
eigner dieser Kapitalgesellschaftde Frage, ob der Erwerb der neuen Anteils-
rechte entsprechend den Vorschriten des Gesetzes ber steuerrechtliche
Massnahmen bei Erhhung des Nennkapitals aus Gesellschaftsmitteln und
bei berlassung von eigenen Aktien an Arbeitnehmer vom 30. September
1959 (BStBl. I96o I S. I4) steuerlich zu begnstigen ist.

In diesen Fllen kann eine Steuerbegnstigungi.S. des o.a. Gesetzes nicht
in Betracht kommen, weil im i des Gesetzes ausdrcklich auf das Gesetz
ber die Kapitalerhhungaus Gesellschatsmittelnund ber die Gewinn- und
Verlustrechnungvom 23 Dezember 1959 (BGBL. I S. 789) Bezug genommen
wird und dieses handelsrechtliche Gesetz unbestritten nur fr inlndische
Kapitalgesellschaften gilt. Fr diese Rechtsauffassungspricht im brigen
auch der Umstand, dass auslndische Kapitalgesellschatennicht der Vor-
schrift des 5 des o.a. Gesetzesuntenvorfenwerden knnen, die Missbruchen
vorbeugen soll.

Dieser Erlass ergeht mit Zustimmung des Herrn Bundesministers der
Finanzen und im Einvernehmenmit den obersten Finanzbehrdender ande-
ren Lnder des Bundesgebiets.

(Der Entwurf eines Steuernderungsgesetzes x961 sieht die Einfhrung
eines 5a in das Gesetz ber steuerrechtliche Massnahmen bei Erhhung
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des Nennkapitals aus Gesellschaftsmitteln. . vor, nach dem auch Aktien
auslndischer Gesellschaften, die aus der Umwandlung von Reserven stam-
men, in Deutschland unter nher bestimmten Voraussetzungen steuerfrei
sind. Wege Einzelheiten verweisen wir auf den genannten Entwurf. Die
Redaktion) Source: Die Aktiongesellscha/t, June 196I
HONG KONG
Tax Charges

Accordingto informationsuppliedby the Boardof Inland Revenue Library
(Foreign Section) the Hong Kong Inland Revenue (Amendment) Ordinance,
1961, introduced the following changes with effect as from April Ist, 1961 :

Property tax is not to be charged on owner-occupiedpropertyused exclusi-
vely for residential purposes.

Pro/its tax -- deduction o/ property tax. Any balance of property tax not
deducted from the profits tax in any year prior to the year of assessment
I96I-62 may be set against the profits tax paid for I96I-62 and any balance
carried forward indefinitely (previouslyone year only).

Source: Taxation, 15.7.1961
IRAQ
New Income Tax Law

The new Income Tax Law (No. 95 of I959) for Iraq has effect from the
year of assessment 1959-60, the previous law (No. 85 of 1956) being repealed.

The tax rates and allowances laid down in the law are:

a) Individuals

(i) Residents-a sliding scale ranging from 3 per cent on a taxable in-
come of under 500 Dinars to 60 per cent on that part of taxable
income exceeding 20,000 Dinars.

(ii) Non-residents-asliding scale ranging from I o per cent on a taxable
income of under I,000 Dinars to 60 per cent on that part of income in
excess of Io,000 Dinars.

(iii) Allowances (residents only)
Personal ...... . 450 Dinars
Wife .... .... 150 ,

Child . ..... (each) 50 ,

Age (over 63) .... . . IOO ,

b) Companies
Rate

Taxable Income er cent

up to I,000 Dinars ... ... I0
i,000 Dinars to 3,000 Dinars ..... I5
3,000 ,, ,, 5,OOo ,, .... 20

5,000 7,000 - . . . 25
7,000 9,000 .... 30
9,000 , 12,OOO ... 35

I2,000 ,, I5,000 , ..... 40
on the excess . . . . ...... 45

Profits from the sale of petroleum products etc. produced in and exported
from Iraq are taxed at 50 per cent. Credit is allowed for any royalties paid
to the Government.

c) Withholding tax (non-residents)
On interest, annuitiesetc.: 20 per cent.
Iraqi companies may also, generally, deduct tax from dividends paid out

of taxed income at the rate appropriate to the company.
Source: Taxation, 7. I. I96I
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LUXEMBURG

Investmentallowance
The existing investment allowance has been maintained for the account-

ing year 196o/I961. For investment on fixed assets this special deduction is
now again 30 per cent of the first Lux. Francs 2,000,000,20 per cent of the
nextLux. Frs. 60,000,000,and I0 per cent of the excess. (Loi du 20 mai 1961).

Source: Mmorial. 20.5196I
TREATIES:

Portugal - United Kingdom
A double taxation agreement between the United Kingdom and Portugal

was signed in Lisbon on July 3 1 st. The agreement, which is subject to ratifi-
cation, provides for the avoidance of double taxation of shipping and air
transport profits, and is expressed to take effect in the United Kingdom from
April ISt, 1952. The full text will be published shortly by H.M. Stationery
Ofice. Source: The Accountant, I 2.8.I96I

Sritzerland-- Federationof Rhodesiaand Nyassaland
On May 30, 1961 the British-Swiss tax treaty of September 30, 1954, was

with certan modifications extended to the Federation of Rhodesia and
Nyassaland. Source: Neue ZrcherZeitung, 1.6.1961

Termination of Double Taxation Agreement Singapore -- U.K.
As a result of notice of termination given by the Governmentof the State

of Singapore, the agreement for the avoidanceof double taxationwith respect
of taxes on income between Singapore and the United Kingdom, which came
into force in 1949, will cease to have effect from next year. The Government
of Singapore have proposed that there should be negotiations for a resh
double taxation arrangement in place of the present arrangements.

Source: Taxation 1 5.7.I96I

URUGUAY

By a decree published in the Diario Oficial of 26th June, the new system of
income taxes, as set out in Law No. I 2804 of 3oth November 196o, was

brought into effect on ist July
Under the system all income of Uruguayan source accruing to natural

persons, whatever their nationality or place of residence, will be subject to
an annual tax. This will be calculated at a basic rate of Io per cent on the
taxable.portion of income, to which will be added a complementary tax
assessed on a progressive scale. Income will be classified into six categories
according to its source, and within each category various deductionswill b
allowed in determining the taxable portion of income.

Companies will be subject to a tax in respect of undistributed profits
and a special tax will be levied on profits from mortgage loans. Income deriv-
ed from financial activities, as defined in the Law, will be treated under a

separate section of the code. In certain instances where the net income of a

company exceeds 30 per cent of the capital producting that income, a special
form of super-tax (Impuesto a las superrentas) will be applied.

Provisionsare laid down for the payment of tax by those receiving income
from a Uruguayan source but who are not resident in the country. In such
cases the authoritiesmay empower those in Uruguay who are responsible for
the remittnce of this income to withhold a portion for the purpose of tax
settlement. Taxes paid in this manner will be at the rate of 35 per cent on net
income as defined in the Law, or 25 per cent when he funds in question have
already been subject to the tax applicable to undistributedprofits.
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For income tax purposes the fiscal year will coincidewith the calendaryear,
and in the decree regulating and introducing the tax law, the income to be
assessed in th second half of the current year is defined.

Source: Bank oj London South America Ltd
Foytnightly Review, I5.7.I96I
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COUR DE JUSTICE DES COMMUNAUTES
EUROPEENNES

I6 dcembre I960

Cour de justice des Communautseuropennes. - Droit d'agir devant la Cour.

Les fonctionnairesde la CECA sont habilits introduire personnellement
devant la Cour une action base sur l'article I6 du protocole sur les privilges
et immunits de la CECA, contre le gouvernement de leur pays, sans tre

obligs de recourir pralablement la procdureprvue par d'autres disposi-
tions du droit de la Communautou par le droit national.

Cour de justice des Communauts europennes. - Comptence.
Si, en vertu du protocole sur les privilges et immunits de la CECA, la

Cour de justice est seule comptente pour trancher une contestation portant
sur l'interprtationou l'applicationdudit procotole, ele n'est pas comptente
pour annuler les actes lgislatifsou administratifsd'un des Etats membresde
la Communaut.

Cour de justice des Communautseuropennes. - Porte des arrts.

Si la Cour constate dans un arrt qu'un acte lgislatf ou administratif
manant d'un Etat membre est contraire au droit communautaire,cet Etat
est oblig, en vertu le d'article 86 du trait CECA, aussi bien de rapporter
l'acte dont il s'agit que de rparer les effets illicites qu'il a pu produire; cette

obligation rsulte du trait et des protocoles qui ont force de loi dans les
Etats membres la suite de leur ratification et qui l'emportent sur le droit
interne. En l'espce, la Cour ayant dcid qu'une imposition tablie en

Belgique est contraire l'article i xb du protocole sur les privilges et immu-
nits de la CECA, les autorits comptentes belgs sont tenues, conform-
ment l'article 86 du trait CECA de rapporter les effets des actes par les-

quels ladite imposition at tablie et confirme.

Exonration fscale accorde aux fonctionnairesde la CECA. - Etendue.
L'article xx b du protocole sur les privilges et immunits de la CECA

interdit aux Etats membres, l'tablissement charge d'un fonctionnairede la
Communautd'une imposition quelconquequi trouve sa cause, en tout ou en

partie, dans le versement du traitement pay par la Communaut ce fonc-
tionnaire. Il est galement interdit par le protocole de tenir compte dudit
traitement pour fixer le taux d'impt applicable aux autres revenus d'un
fonctionnaire;cela vautaussipourle cas d'uneimpositioncumuledes revenus

d'un fonctionnairede la Communautet de son pouse, quant aux impts dus
sur les revenus de celle-ei.
Dans l'aftaireintroduitepar M. Jean-E. Humblet, fonctionnairede la C.E.C.A.,
lisant domicile Luxembourg, 7, rue Fort Reinsheim; parlie requrante
assist de Me Paul Orianne, avocat la Cour d'Appel de Bruxelles, contre
l'Etat belge, pour lequel domicile a t lu l'Ambassade de Belgique, 9,
boulevard du Prince Henri, Luxembourg, partie dtendeyesse reprsent par
M. le Ministre des Finances, ayant pour agent M. Georges Laloux, conseiller-
adjoint l'administrationcentrale des contributionsdirectes du Ministredes
Finances; assistde Me Jules Fally0 avocat la Cour de Cassationde Belgique;
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ayant pour objet un recours concernant l'interprtationde l'article II b du

potocolesur les privilges et immunitsde la C.E.C.A., La Cour compose de
. M. A. M. Donner, prsident; MM. Ch. L. Hammes et N. Catalano, prsidents

de chmbre; MM. O. Riese (juge rapporteur) et R. Rossi, juges; avocatgn-
ral: M. M. Lagrange; greffier: M. A. Van Houtte, rend le suivant:

ARRET

POINTS DE FAIT ET DE DROIT:

I. Expos des faits.

Attendu que les faits qui sont la base du prsent litige peuvent se rsumer
comme suit:

Le systme belge des impts sur le revenu est caractris par des impts
cdulaires qui frappent les diffrents revenus des taux distincts et, d'autre

part, par un impt superpos, dit impt complmentaire personnel, (cf.
Arrt du Rgent du 15 janvier 1948 portant coordination des lois et arrts
relatifs aux impts sur les revenus. Moniteur du 2I janvier 1948 -- ci-aprs
dnontm lois coordonnes -, et notamment ses articles 37 et ss.). Cet

impt atteint l'ensembledes revenus; ses taux sont progressifspar tranches;
les revenus des poux sont cumuls quel que soit le rgime matrimonial

adopt, et les impositionssont tablies au nom du chef de famille (cf. articles

37, 43,46 des lois coordonnes).
Le requrant, fonctionnairede la C.E.C.A., est citoyen belge. En appli-

cation des dispositionsprcites, le Contrleur des Contributions Hollogne-
aux-Pierres, l'invita, le 26 octobre I959, fournir des renseignementssur le
montant brut des rmunrationsqui lui avaientt verses par la C.E.C.A.,
pour les annes I957, I958 et 1959, en ajoutant: Bien qu'exonres, les r-
munrationsnettes doivententrer en ligne de comptepour dterminerle taux
des impts ventuellementapplicablesaux autres revenus taxables; en ce qui
vous concerne, revenus passibles de l'impt complmentaire personnel. Ces
autres revenus taxables avaient t recueillis par l'pouse du requrant,
qui n'est pas fonctionnairede la Communaut.

Dans sa rponse du I 2 ovembre I959, le requrant refusa de dclarer ses

propres revenus, en soutenant qu'en vertu de l'article IIbdu protocole sur

les privilgeset immunitsde la C.E.C.A.-- ci-aprsdnomm protocole,--
les fonctionnaires de la Communaut sont exonrs de tout impt sur les
tratementset molumentsverss par la Communaut, de sorte que son trai-
tement ne pourrait entrer en ligne de compte pour le calcul de l'impt com-

plmentairepersonnel.
Par avis d'impositiond'office du 25 novembre I959 et avis de rectification

de la ddlaration du mme jour, le Contrle des Contributions notifia au

requrantque sa cotisation l'impt complmentairepersonnelserait tablie
d'office conformment l'article 56 des lois coordonnes, et lui annona que
vu votre volont vidente de vous soustraire l'impt d, en fournissant
une dclaration incomplte, le Contrle des Contributions Directes tait
autoris o appliquer l'article 74 des lois coordonnesqui prvoit un dlai de

5 ans pour le rappel des impts. Au verso de l'avis d'impositiond'office, l'ad-
ministration fiscale dclara qu'il n'est pas contest que les revenus profes-
sionnels recueillis en qualit de fonctionnaire de la C.E.C.A. Luxembourg
soient exonrs d'impts ; que toutefois, en vertu de l'article 43 al. Ier des
lois coordonnes, prvoyant le cumul des revenus des poux l'impt com-

plmentare personnel tout en tant exonr de ce dernier, les revenus pro-
fessionrels nets doivent tre connus pour dterminer le taux de l'impt aff-
rent aux revenus recueillis par l'pouse du requrant.
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Dans une lettre du 14 dcembre I959, le requrant maintint son point de
vue et contesta, titre subsidiaire, les bases de l'imposition qu'il estimait
survalues.

Par lettre du I6 dcembre 1959, le Contrleur des Contributions de Hol-

logne-aux-Pierres, tout en maintenant son point de vue quant au fond, r-
pondit qu'il renonait appliquer pour l'exercice 1956 (revenus 1955) le 3e
alina de l'article 74 des lois coordonnes et qu'il admettait la prescription;
que, par contre, en ce qui concernait les exercices 1957 I959 (revenus I956-
1958), il se refusait modifier les chiffres fixs d'office vu votre triple caren-

ce apporter la preuve des montants nets effectivementperus.
Le 18 ou 19 dcembre 1959, le Receveurdes Contributions Engis adressa

au requrant un Avertissement-extraitde rle aux impts sur les revenus,

rappel de droits de l'exercice 1957 , exigeantpaiementde 9.035.- frs. belges,
titre d'impt complmentairepersonnel; sur cet avertissement figurait, en

outre, la mention imposition supplmentaire avec accroissements pour d-
claraton inexacte ou incomplte.

L'assiette de l'imposition est constitue par un montant de 69.122,-- frs,
dclar par le requrantcomme tant le montant des revenus de son pouse;
d'aotre part, le taux d'impositionappliqu ce montant at dtermin en

ajoutant aux revenus de l'pouse le montantprsumdes revenus profession-
nels du requrant, en tant que fonctionnairede la C.E.C.A.

Le I er avril 196o, le requrant introduisit le prsent recours, bas essen-

tiellement sur la thse que le procd de l'administration fiscale belge, con-

sistant tenir compte des molumentsverss par la C.E.C.A. et demander
au requrant de les dclarer, est contraire l'article IIbdu protocole.

II. Conclusions des parties.

Attendu que le requdrant, dans sa requte, conclut ce qu'il plaise la Cour
Recevoir la requte et y faisant droit,
Dire pour droit:
que l'article i i b du protocole sur les privilges et immunits de la Commu-
naut europenne du charbon et de l'acier prohibe l'tablissement charge
d'un fonctionnairede la Communautd'une imposition quelconquequi trou-
ve sa cause ou sa justificationen tout ou en partie dans le versementdu traite-
ment pay par la Communaut ce fonctionnaire;
Dire pour droit:
qu'en particulier, la taxation d'un fonctionnaire de la C.E.C.A., l'mpt
complmentairepersonnel tabli par la lgislation belge ne peut, mme pour
Ie calcul du taux de cet impt, tre dterminepar l'existence ou le montant
dudit traitement; que ds lors, la taxation applique au requrant et qui a
fait l'objet de l'avertissement-extraitde rle qui lui at adress le I 8 dcem-
bre I959 (article 913, 321) pour un montant de g.035 frs belges, est interdite
par le Protocole et partant est nulle et de nul effet;
En consquence:
mettre nant la cotisaton litigieuse et condamner l'Etat belge restituer
au requrant toutes sommes en principal, intrts et frais qui ont t ou
seront ventuellementpayes par le requrant raison de cette imposition;
le condamner de mme au paiement des intrts compensatoiresau taux de
4,5 P. c. l'an sur les sommes restituer, depuis la date de leur paiement
jusqu'au jour de leur restitution;
condamner l'Etat belge aux dpens;

Attendu que le dfehdeur, dans son mmoire en dfense, conclut ce qu'il
plaise la Cour
Se dclarer incomptentepour statuer sur la requte qui lui est soumise,
A titre subsidiaire, dcider que c'est bon droit que le contrleur des contri-
butions beige a tenu compte des rmunrationspayes au demandeuren tant
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que fonctionnairede la C.E.C.A. pour dterminer le taux de l'impt compl-
mentaire personnel appliquer aux revenus de son pouse, taxables cet

impt.
Condamner le demandeur aux dpens;

Attendu que, dans leurs rplique et duplique, les parties maintiennent
leurs conclusions; que, cependant, le dfendeury conclut, titre subsidiaire,
ce qu'il plaise la Cour
dclarer cette requte non fonde.

III. Moyens et arguments des parties.

Attendu que les moyens et arguments des parties peuvent se rsumer com-

me suit:

I. Quant la compdtence de la Cour de Justice
A) L'Article x6 du protocoleprvoit que
toute contestaton portant sur l'interprtation ou l'application du prsent
protocole sera soumise la Cour.

Le requdrantestimequ'en vertu de cette disposition, la Cour est comptente
pour statuer en l'espce puisqu'il s'agit de l'interprtationou de l'application
de l'artcle IIbdu protocole qui est conu comme suit:
Sur le territoire de chacun des Etats membres, et quelle que soit leur natio-

nalit,... les fonctionnairesde la Communaut
.....

b) sont exonrs de tout impt sur les traitementset moluments verss par
la Communaut;
.....

Selon le dd/endeur, le litige porte sur la question de savoir si les revenus

d'un contribuable, bnficiant d'une exonration d'impts, doivent...
nanmoins tre ajouts aux revenus de son pouse, conformment l'article

43 des lois coordonnes, pour fixer, suivant l'chelle progressive prvue par
l'article46 des mmes lois, le taux appliqueraux revenuseffectivementtaxa-

bles l'impt complmentairepersonnel, savoir ceux de l'pouse. Il s'agit
donc de revenus qui ne sont pas viss par le protocole, mais exclusivement

par les lois fiscales belges, et il importe uniquementde savoir si l'application
de ces lois ces revenus at correcte. Ds lors, le prsent litige est tranger
l'interprtationou l'applicationdu protocole, et la Cour doit se dclarer in-

comptente.
Le requrant rtorque que l'article II bdu protocole englobe dans son ap-

plication tous les procds de taxation... par l'effet desquels un fonction-
naire, pour la seule raison qu'il peroit un traitement de la Communaut, se

trouveoblig de payer un impt ou un supplmentd'impt.La requte est

fonde exclusivementsur la violation du protocole; tant donn que le dfen-
deur soutient que ce protocole ne s'appliquepas en l'espce, il y a manifeste-
ment une contestation sur l'interprtation et l'application dudit protocole.
Du reste, cela est confirm par le fait que le dfendeur, lors de sa dfense au

fond, se livre une analyse de l'article Ii bdu protocole pour prtendre que
cette disposition at correctement applique. Par consquent, la Cour est

comptente pour statuer en l'espce, puisqu'il lui appartient de dire si le

requrant a tort ou s'il a raison, ds lors qu'il se.prvaut du protocole et que
son application au cas de l'espce est conteste.

B) A titre subsidiaire, le dfendeur dclare qu'en tout tat de cause, la Cour
devrait se borner trancher le problme de droit dont elle est saisie et qu
celle ne pourraitpas, comme l'y invitent les conclusionsdu requrant, ajouter
que la taxation litigieuse est nulle et de nul effet, la mettre nant et con-

damner l'Etat belge restituer les sommes payes ou payer ce titre

puisque l'article 16 du protocole n'autorise la Cour qu' trancher les contes-
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tations relatives l'interprtationou l'application dudit protocole. Pour
obtenir la rduction ou l'annulation de la cotisation litigieuse, le requrant
devrait recourir la procdure prvue par le droit belge.

Le requdrant rpond que la thse de la partie dfenderesse rduirait l'arrt
de la Cour un simple avis; une telle interprtationrestrictive de l'article 16
du protocole, donnantcomptence la Cour pour trancher toute contestation
relative son application, serait en contradiction avec la ofinalit propre de
ses dispositions et les ,exigences de leur mise en oeuvre:

a) Le protocole implique une limitation de la souverainetdes Etats mem-

bres, juge indispensablepour assurer le bon fonctionnementdes institutions
communautaires et pour assurer la protection contre certaines formes de
l'exercice par les Etats membres de leur souverainet, et cela galementen

matire fiscale.
b) La comptence de la Cour rsulte de la ncessit de confier des orga-

nismes autres que ceux de l'Etat intress le soin de statuer sur les violations
des privilges et immunits. Ainsi la Cour est habilite prendr toute dci-
sion ncessaire pour faire cesser de telles violations. Le requrant donne ce

sujet l'exemple suivant:
Au cas o un membre de la Haute Autorit viendrait tre abusivement

dtenu, il se conoit que la Cour devrait pouvoir ordonner qu'il soit libr et
ne pas se contenter de dire pour droit que son arrestation est contraire au

texte du protocole sur les privilges et immunits.
c) Il rsulte de l'article i6 du protocoleque es parties toute contestation

portant sur les privilges et immunitssont tenues de la soumettre la Cour,
et non aux tribunaux nationaux. Sinon, il aurait fallu prvoir une procdure
de rglement des questions prjudicielles, imposant aux juridictions natio-
nales l'obligation de saisir la Cour avant de prendre leur dcision, en vue de
faire trancherpar celle-ci la question de droit se rattachant l'interprtation
du protocole.Or, aucunergle de ce genre, analogue celle prvue par l'article
4i du trait C.E.C.A., n'existe en la matire.

d) La thse de la partie dfenderesseconduirait des situations inextrica-
bles et la protection des privilges et immunits institue par le protocole
serait absolument inefficace, faute de coordination entre les rgles de proc-
dure nationales d'une part, et communautaires, d'autre part, (expration
ventuelle des dlais prvus par le droit interne; impossibilit pour le requ-
rant d'obtenir l'excution de l'arrt de la Cour).

Du reste, le trait, en reconnaissantaux arrts de la Cour un caractreex-
cutoire, donne comptence cette mme Cour pour prononcer des condam-
nations.

Le dfendeuy fait valoir que la seule procdure prvue pour l'annulation
d'une cotisation aux impts belges est -- abstraction faite de dgrvements
d'office trangers ce litige -- celle de la rclamation adresse au directeur
des contributions, avec possibilit d'un recours en appel contre sa dcision.

Ni le traitC.E.C.A.ni le protocole n'apportentde drogation cette proc-
dure. Le protocole n'attribuepas la Cour le droit d'annuler directementdes
cotisations aux impts nationaux. Un tel droit ne dcoule pas non plus de la
comptencereconnue la Cour en matire de contestationsrelatives l'inter-
prtation et l'application du protocole. Si la Cour a tranch le problme
d'interprtation, il incombe au requrant de tirer parti de cette dcision en

suivant la procdure normale organise par les lois fiscales de son pays.
Certaines lacunes ou insuffisances lgislatives peuvent entraner des diffi-

cults de procdure; celles-ci ne peuvent, en tout tat de cause, justifier une

interprtationqui s'carterait par trop de la lettre des textes.

2. Quant au rond
Le requdrant estime que l'Etat belge a viol la rgle nonce l'article i i b
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du protocole, en additionnant le traitement, vers par la Communaut, et les

revenus constituant l'assiette de l'impt complmentairepersonnel pour cal-

culer et, par ce fait mme, majorer le taux de cet impt.
Le dfendeur prcise que le litige porte sur la question de savoir si les r-

munrations d'un fonctionnaire de la Communaut, lequel est exonr de

tout impt en vertu de l'article II b du protocole sur les privilges et immu-

nits de la C.E.C.A., peuvent nanmoins tre prises en considration pour
fixer le taux applicable aux revenus de sa femme, taxables l'impt compl-
mentaire belge ,.

Aprs avoir expos en dtail les dispositions du droit belge sur la dter-

mination de l'impt en question, le dfendeur fait observer que le protocole
ne prvoitpas l'immunittotale des rmunrationsverses aux onctionnaires

de la Comrriunaut, mais se borne dclarer les fonctionnaires eux-mmes

exonrsde tout imptsur ces rmunrations.Il ne s'agit donc pas de revenus

immuniss,, mais seulement d'un contribuable exonr d'impts. Or, en

l'espce, l'exonration a t accorde, aucun impt n'ayantt rclam au

requrant sur ses rmunrationspropres; l'assiette de l'impt personnel liti-
gieux ne comprend que les revenus de son pouse, qui n'est pas fonctionnaire

de la Communaut.
Toutefois, dfaut d'immunitdes rmunrationsdu requrant, celles-ci

restent taxables en principeetdoivent donc tre prises en considrationpour
dterminer correctement la capacit contributive de l'intress, de sorte

qu'elles doivent tre ajoutes aux revenus de son pouse.
A l'appui de sa thse, le dfendeurcite deux arrts rendus par la Cour d'ap-

pel de Bruxelles, et soumis actuellement la censure de la Cour de cassation

belge. Il s'agit des arrts rendus respectivementdans les affaires du baron de

Selys-Longchamps,Secrtaire gnral du Conseil de Coopration douanire,
et G. de Burlet, fonctionnaire de l'Organisation du trait de l'Atlantique
Nord. En outre, le dfendeur se rfre la jurisprudenceplus ancienne rela-

tive aux revenus exonrsd'imptsbelges par les conventionsinternationales

prventivesde double imposition, et notamment l'arrt de la Cour de cassa-

tion belge du 6 fvrier 1935 rendu dans l'affaire Eyers (Pasicrisie 1939, I 62).
Par ces arrts, statuant sur des cas analogues celui du requrant, la juris-
prudencebelge a confirm le point de vue adopt en l'espce par le dfendeur.

Enfn, le dfendeurse rfre la lgislationbelge (art. 35 paragraphe I I des

lois coordonnes) ainsi qu'aux conventionsexcluant l'impositiondes revenus

ralisset imposs l'tranger, et notamment la conventionfranco-belgedu

I6 mai I93I (Moniteur belge du 17 janvier I932). En appliquant ces textes,
l'admnistrationbelge a toujours ajout les revenus unquement imposables

l'tranger aux autres revenus de ses contribuablespour en calculer le taux

d'imposition, et la juriprudencebelge a admis cette faon de procder.
L'admissionde la thse dfenduepar le requrant, aboutirait ce rsultat

excessifque les revenus de son pouse, rgis exclusivementpar les lois fiscales

belges, bnficieraient d'un rgime de faveur... L'exonration d'impt
accordeau requrantpar le protocoleaurait donc pour effet de rduiregale-
ment la dette d'impt de son pouse laquelle ledit protocole ne s'applique
pas.

Le yequdyant rpond cette argumentationqu'il ne s'agit pas, en l'espce,
du droitbelge, maisdu protocolesur les privilges et immunitsde la Commu-

naut.
lO La distinctionentre les termes exonr,et immunis est sans valeur

en droit fiscal belge, ces deux termes tant employs par le lgislateur et par

la jurisprudence de manire quivalente; cela est confirm par le texte

nerlandaisdes lois belges. La distinctionest encore moins valable dans la loi

supranationale. L'intention des auteurs du protocole a t de soustraire les

traitements des fonctionnaires toute action des administrations fiscales

nationales.,
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2 Le fait que les autres revenus frapps par limpt sont des revenus mobi-
liers de l'pouse du requrant n'a pas tre envisag pour les raisons sui-
vantes:
a) l'objet du litige est la taxation du requrant lui-mme, auquel il a t
ordonn de payer la somme de 9.035 frs., comportant

une amende pour ne pas avoir dclar son traitement de fonctionnairede--

la C.E.C.A.,
le supplmentd'impt complmentairepersonnel mis sa charge.--

Le systme de taxatioh belge, suivant lequel les revenus des poux sont

cumuls, dclars par le chef de famille et imposs en sa personne, a cr une

fiction en vertu de laquelle les revenus de l'pouse sont censs acquis par le
mari qui devient personnellementdbiteur de l'impt. Le litigeconcernedonc
le requrant lui-mme, et non pas son pouse.
b) Si les autres revenus qui sont l'origine de l'imposition avaientt acquis
par le requrant personnellement, la taxation auraitt identique et l'admi-
nistration aurait pareillement contest l'application de l'article IIbdu pro-
tocole; cela ressort de sa correspondanceavec le requrant.etde la jurispru-
dence belge dont le dfendeur se prvaut.

3 Si le requrant ne touchait pas de traitement de la C.E.C.A., il n'aurait

past tax pour la somme de 9.035,- frs.
Cette imposition trouve donc, ft-ce en partie, son originedans le fait que

le requrantperoitun traitementde la Communautet, se prvalantdu pro-
tocole, a refus de dclarer le montant de ce traitement l'administration
fiscale.

Or, le protocole oblige les administrationsnationales considrer les reve-

nus exonrs comme inexistants. Il interdit tout prlvement fiscal qui
n'aurait pas lieu si le traitement n'tait pas pay, en vue de garantir aux

fonctionnaires de la Communaut la jouissance de la totalit de leur traite-
ment et en vue d'assurer l'galit de traitement de tous les fonctionnairesde
la Communaut.

Autoriser les administrations fiscales tenir compte du traitement pour
taxer plus svrement les autres revenus du fonctionnaire reviendrait leur

permettre de faire de faon dtourne ce que le protocole leur interdit, et de
vider de son contenu l'exonration ftscale institue par le protocole.

Le dfendeur rpond:
Sur le point I. S'il est exact que les expressions revenus exonrs, exemp-

ts ou immuniss d'impt sont quivalentes en droit belge, cela ne prouve
rien en l'espceo il s'agit de faire la distinction entre les notions de revenus

exonrs ou immuniss d'impSt et de contribuable exonr d'impt . Or,
ces deux notions marquent la diffrence qui existe entre la notion objective
d'un revenu exonr de tout impt, d'une part, et la notion subjective d'une

personne exonre de tout impt d'autre part.
Dans le premier cas, le revenu lui-mme ne peut en aucune manire inter-

venir dans une taxation; par contre, dans le second cas, c'est la personne elle-

mmequi bnficie de la mesure et qui ne peut donc se voir rclamer aucun

impt. En l'espce, il s'agit de ce second cas; les impts qui auraient du tre

tablis sur les rmunrations du requrant en tant que fonctionnaire de la

C.E.C.A. ne pourrontdonc pas lui tre rclams; ils ne l'ont d'ailleurspas t.
Sur le point 2. Il n'est pas justifi, par contre, de faire bnficier l'pousedu

requrant, qui est totalement trangre la Communaut, d'une rduction
de l'impt lgalementd sur ses revenus personnels.

Le procd appliqupar l'administrationbelge n'aboutitdu reste pas une

taxation indirecte des rmunrationsverses par la C.E.C.A. au requrant; il

n'a pour effet que de permettre la taxation des revenus de l'pouse au taux

correspondant leur capacit contributiverelle, tandis que, si on ngligeait
totalementces rmunrations, les revenus de l'pouse seraient taxs dans une
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tranche infrieure et l'effet de l'exonration dont bnficie l'intress serait
exagrment accru.

SUr le point 3o. Le dfendeur conteste que l'exonration fiscale prvue par
le protocoleoblige les administrationsnationales considrer les revenus exo-

nrs comme inexistants.
Si les auteurs de l'article II bdu protocole avaient voulu crer la situation

fiscale dont le requrant prtend tre bnficiaire, ils se seraient exprims
autrement, ou bien ils auraient pris soin de dfinir ou de prciser les termes

employs. En choisissant expressment le rgime de l'exonration du fonc-
tionnaireplutt que celui de l'exonration des revenus, ils l'ont fait en con-

naissance de cause et en acceptant les consquences juridiques inhrentes
leur choix. En effet selon une position juridique admise non seulement en

Belgique, mais galement dans d'autres pays tels que iB Suisse (arrt du Tri-
bunal fdral suisse du 2 mai I958), il est reconnu que les revenus l'gard
desquels une personnebnficied'une exonration doiventnanmoinsinter-
venir dans la dtermination du taux applicable certains impts.

o

IV. Procdure.

Attendu que la procdure a suivi un cours rgulier;
que la Cour sur le rapport du juge rapporteur, l'avocat gnral entendu, a

dcidd'ouvrir la procdure orale sans instruction pralable; qu'elle a toute-
fois invit le dfendeur verser au dossier les dclarations d'impt sur les
revenus fourniespar le requrantet relativesaux exercices 1957, 1958 et 1959 ;

que le dfendeur a soumis la Cour les photocopiesde ces documentsdans le
dlai prescrit.

MOTIFS

I. De la base et de l'tendue de la comptencede la Cour.

I. Attendu qu'en vertu de l'article I6 du protocolesur les privilgeset im-
munits de la Communaut europenne du charbon et de l'acier, conjointe-
ment avec l'article 43 du TraitC.E.C.A., la Cour est comptentepour statuer
sur toute contestationportant sur l'interprtationou l'applicationdudit pro-
tocole;

qu'en l'espce la partie dfenderesse conclut cependant l'incomptence
de la Cour, en allguant que le litige porterait non pas sur l'interprtationdu

protocole, mais sur l'applicationcorrecte de la loi belge aux revenus de l'pou-
se du requrant qui, elle, n'est pas fonctionnaire de la Communaut;

Attendu que la Cour ne saurait admettre cette thse;
qu'en ralit le litige porte sur la question de savoir si l'article i1 b du pro-

tocole permet aux Etats membres de prendre en considration les rmunra-
tions d'un fonctionnairede la Communautponr fixer le taux applicableaux

revenus de sa femme; que, dans son mmoire en dfense, le dfendeur a

d'ailleurs lui-mme prcis en ce sens l'objet du litige;
qu'il s'agit donc de trancher une contestation portant sur l'interprtation

ou l'application du protocole et notamment de son article II b;
que, ds lors, l'exception d'incomptencedoit tre rejete;
2. Attendu, d'autre part, que la Cour n'a pas comptencepour annuler des

actes lgislatifs ou administratifsd'un des Etats membres;
qu'en effet, le trait C.E.C.A. s'inspire du principe d'une sparationrigou-

reuse des comptencesdes institutions communautaireset de celles des orga-
nes des Etats membres;

que le droit communautairen'accorde pas aux institutions de la Commu-
naut le droit d'annuler des actes lgislatifs ou administratifs d'un Etat
membre;

qu'ainsi la Haute Autorit, si elle estime qu'un Etat a manqu une des
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obligations qui lui incombent en vertu du trait, en dictant ou en mainte-
nant des dispositions contraires celui-ci, ne peut pas elle-mme annuler ou

abroger ces dispositions,mais seulementconstater,selon 'article 88 du trait,
un manquementet engager ensuite la procdurequi y est prvue pour amener
l'Etat en cause rapporter lui-mme les mesures qu'il avait prises;

qu'il en est de mme de la Cour de Justice qui, gardienne du respect du
droit communautaireaux termes de l'article 3I du trait, est comptente en

vertu de l'article I 6 du protocole pour statuer sur toute contestation portant
sur son interprtationou son application, mais ne peut cependant, de sa pro-
pre autorit, annuler ou abroger des lois nationales d'un Etat membre ou des
actes administratifsde ses autorits;

que cette constatationdes limites de la comptencede la Cour peut encore
tre tayepar un argumenttir des traits de Rome, notammentdes articles
I71 du trait C.E.E. et I43 du trait C.E.C.A. qui n'attribuent qu'un effet
dclaratoireaux dcisions de la Cour en cas de manquementaux traits, tout
en obligeant les Etats prendre les mesures que comporte l'excution de
l'arrt;

que la Cour ne juge pas fonde la thse du requrant, suivant laquelle la
protection des privilges et immunits prvus pat le protocole serait ineffi-
caee et l'arrt de la Cour rduit un simple avis si elle ne pouvait mettre
nant les actes illgaux manant de l'administrationnationale et condamner
l'Etat la rparation du prjudice en rsultant;

que la partie requrantebase son raisonnementsur le texte de l'article I6 du
protocole sur les privilges et immunits, conjointementavec l'article 43 du
trait C.E.C.A., l'article I6 susrappel visant non seulement l'interprtation,
mais aussi 1' oapplication dudit protocole;

qu'il est cependant erron d'admettre que cette disposition habilite la
Cour s'ingrer directementdans la lgislationou l'administrationdes Etats
membres;

qu'en effet, si la Cour constatedans un arrt qu'un acte lgislatif ou admin-
tratif manant des autorits d'un Etat membre est contraire au droit com-

munautaire, cet Etat est oblig, en vertu de l'article 86 du trait C.E.C.A.,
aussi bien de rapporter l'acte dont il s'agit que de rparer les effets illicites
qu'il a pu produire; que cette obligation rsulte du trait et du protocole qui
ont force de loi dans les Etats membres la suite de leur ratification et qui
l'emportent sur le droit interne;

que ds lors, si la Cour devaiten l'espceconstater l'illgalitde l'imposition
litigieuse, il s'en suivrait que le Gouvernementbelge serait tenu de prendre
les mesures ncessaires pour la faire mettre nant et pour faire restituer au

requrant les sommes ventuellementperues tort;
que pour toutes ces raisons les conclusions de la partie requrante, pour

autant qu'ellesvisent l'annulationde la taxation litigieuseet la condamnation
de la partie dfenderesse restituer les sommes payes, sont irrecevables, la
Cour n'tant pas comptentepour les prononcer; qu'il en est de mme en ce
qui concerne la demande tendant ce que la taxation litigieuse soit dclare
nulle et de nul effet,

Attendu que cette constatationvaut galement pour la demande tendant
obtenir une condamnation au paiement d'intrts compensatoires du chef
d'impts indmentperus; qu'il appartient la lgislationnterne de dcider
si une perception indue donne droit des intrts compensatoires;

Attendu que les mmes rgles s'opposent ce qu'il soit fait droit la de-
mande de restitutionde l'amende impose au requrantpour avoir fourni une
dclaration incomplte de ses revenus.

II. De la recevabilit du recours.

Attendu qu'il convient, sous l'angle de la recevabilit, d'examiner d'abord
(a) si un particulier peut introduire suo nonine devant la Cour de Justice un
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recours bas sur l'article i6 du protocole et cela (b) avant d'avoir puis les

moyens de droit et la procdure prvus soit par le droit de la Communaut,
soit par les lgislations nationales;

que bien que ce problmen'ait past soulevpar les parties au cours de la

procdurecrite, la Cour doit cependant l'examiner d'office comme touchant
la recevabilit du recours;
I. Attendu que l'examen des textes mne aux considrationssuivantes:
a) Attendu qu'en ouvrant un droit de recours bas sur l'article 16 du pro-

tocole, les auteurs de ce protocole ont manifestement entendu garantir le

respect des privilgeset immunitsqui y sont prvus et cela dans l'intrtnon

seulementde la Communautet de ses institutions,mais encore des personnes
auxquellesces privilgeset immunitsontt accords, et, d'autre part, dans
l'intrtdes Etatsmembreset de leur administrationqui doiventtreprotgs
contre une interprtation trop extensive des dits privilges et immunits;

qu'il est donc parfaitement admissible qu'un fonctionnaire de la Commu-
naut se prsente devant la Cour comme requrant contre le Gouvernement
de son pays d'origine, tout comme des entreprisesontdj contest devant la
Cour des arguments prsents par le Gouvernementde leur pays en interve-
nant en faveur de la Haute Autorit;

que si les privilges et immunits ontt accords exclusivement dans
l'intrt de la Communaut, il ne faut pas perdre de vue q'ils ontt ex-

pressmentaccords aux fonctionnairesdes institutionsde la Communaut,;
que le fait que les privilges, immunits et facilits sont prvus dans

l'intrt public communautaire, justitie sans doute le pouvoir donn la
Haute Autorit de dterminer les catgories de fonctionnaires auxquels ils
s'appliquent (art. 12) ou de lever, le cas chant, l'immunit (art. 13, al. 2),
mais ne signifiepas que ces privilgessoient accords la Communautet non

pas directement ses fonctionnaires,cette interprtationrsultantd'ailleurs
clairement du libell des dispositions ci-dessus rappeles;

que le protocolecre donc un droit subjectifau profit des personnes vises,
dont le respectest garantipar le droit de recoursprvu l'article I6 du proto-.
cole;

b) Attendu que l'article 16 du protocole, suivant lequel toute contestation
portant sur l'interprtationou l'application du... protocole sera soumise
la Cour ne contient aucune rfrence une procdure qui devrait tre enta-
me et vide pralablement l'introductiondu recours devant la juridiction
communautaire; que, d'aprs le texte de cet article, toute personne qui
s'estime lse par l'interprtation ou par l'application du protocole peut
soumettre la contestation la Cour sans autres formalitspralables;

que, partant, les fonctionnaires de la Communaut sont habilits intro-
duire devant la Cour une action base sur l'article i6 du protocole contre le
Gouvernementde leur pays, sans tre obligs de recourir pralablement la

procdure prvue par d'autres dispositions du droit de la Communaut ou

par le droit national;
2. Attendu qu'il convient toutefois d'examiner aussi le problme la

lumire de l'conomiedu trait et des rgles de droit gnralement reconnues

dans les Etats membres:
a) Attendu qu'il faut tout d'abord trancher le problmede savoir si l'action

d'un fonctionnairede la Communautqui s'estime ls par une violation du
protocolepar un Etat membre, n'appartientpas exclusivement la Commu-
naut ou l'institution dont relve l'intress;

que l'examen de cette question s'impose d'autant plus qu'aucune disposi-
tion du trait C.E.C.A. ne permet des particuliers de saisir directement la
Cour en invoquant une violation du trait commise par un Etat membre,
mais que, bien au contraire, il appartient en principe la Haute Autorit de
ragir contre une pareille violation en appliquant la procdure prvue ces

tins l'article 88 du trait;
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Attendu toutefois, qu'il n'a certainementpas chappaux auteurs du trait
que les ocontestations susceptibles de natre de ci'interprtation ou de
l'application, du protocole rsulteraient, en premier lieu, de controverses
opposant les personnes auxquelles le protocole confre des privilges et im-
munits aux autorits ayant intrt l'interprtationrestrictivede ces privi-
lges et immunits;

qu' cet gard, les parties au prsent litige se prsentent typiquement
comme parties une contestation aux termes de l'article x6;

Attendu, au surplus, qu'ainsi que cela a djt expos ci-dessus, les pri-
vilges prvus par le protocole confrent aux bnficiaires des droits subjec-
tifs, ainsi qu'en tmoignent les quivalentsallemand et nerlandaisdu terme
privilge, (Vorrechte, voorrechten) ; qu'il est normal de supposer qu'un
droit matriel a comme corollaire la facult du bnficiaire de s'en prvaloir
lui-mme par une action en justice plutt que par le truchement d'un tiers;

Attendu que, dans ces conditions, il y a lieu d'appliquer le principe selon
lequel, dans le doute, une disposition instituant des garanties juridictionnel-
les ne saurait tre interprtede faon restrictiveau dtrimentdu justiciable;

qu'enfin on ne peut pas ngliger le fait que l'article i6 ne contient pas les
limitations prvues l'article 33 du trait;

b) Attendu qu'il convient d'examineren outre si le recours n'est pas encore
irrecevable du fait que le requrant aurait d puiser pralablement les
moyens de droit administratif et judiciaire qui pouvaient se trouver sa

disposition conformmentt la lgislation nationale qui le rgit;
Attendu que, pour ce qui est de la voie administrative, il y a lieu de con-

stater en fait que, dans l'tat actuel de la procdure, elle est puise, le Direc-
teur des Contributions directes de la province de Lige ayant rejet, par
dcision du I5 juin I960, la rclamation prsente par le requrant contre
l'imposition litigieuse;

Attendu que, pour ce qui est de la voie judiciaire, il ressort des dclarations
des parties que le requrant a saisi la Cour d'Appel de Lige; que, ds lors, la
voie udiciaire belge, dans l'tat actuel de la procdure, at entame mais
non puise;

Attendu, toutefois, que les traits instituant les Communauts Europen-
nes n'ont point superpos la Cour de Justice de ces Communautsaux instan-
ces judiciairesnationales, en ce sens que les dcisions prises par ces instances
seraient susceptiblesd'tre attaques devant la Cour;

que, par contre, quant l'interprtation du protocole, la Cour a comp-
tence exclusive; qu'ainsi qu'il a djt dit plus haut, les traits s'inspirent
du principe de la sparationrigoureuseentre les attributionsde la Cour d'une
part, et des tribunaux nationaux d'autre part; qu'il s'ensuit que tout che-
vauchement entre les comptences dvolues ces diffrentes juridictions est
exclu;

que, par consquent, dans la mesure o il y a comptencede la Cour, il ne
saurait tre question d'un puisement, pralable de la voie judiciaire natio-
nale, qui consisterait soumettre une seule et mme queston la dcision
d'abord des tribunaux nationaux et ensuite de la Cour;

que, partant, la Cour tant comptente pour trancher la question de droit
qui lui est soumise, dans les limites prcisesci-dessus, le fait que le requrant
n'a pas puis la voie judiciaire devant les tribunaux de son pays ne s'oppose
pas la recevabilit du recours;

Attendu qu'il rsulte de tout ce qui prcdeque le droit d'agir du requrant
ne saurait tre contest; que le recours est donc recevable pour autant que
ses conclusions tombent sous la comptence de la Cour.

III. Quant au fond de l'affaire.

Attendu que l'administrationfiscale belge a bas l'imposition litigieuse sur
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les dispositionsde l'arrt du Rent du 15 janvier 1948 portant coordination

des lois et arrts relatifs aux impts sur les revenus (Monteur belge du 2I

janvier I948), ci-aprs dnomm lois coordonnes,;
qu'en particulier, elle en a appliqu les articles 46 et 43; que l'article 46

prvoit .que le taux de l'impt complmentairepersonnel, impt de superpo-
sition qui frappe l'ensemble des revenus, est tabli suivant des tranches suc-

cessives de revenus; que cette disposition s'inspire du systme dit progressif
en ce sens que le pourcentage de l'mpt augmente dans la mesure oles
revenus globaux du contribuable se situent dans une tranche plus leve;

que l'article 43 susmentionn dispose, de son ct, que les revenus des

poux sont cumuls , tablissant ainsi l'unit du patrimoine des poux de-

vant la loi fisale;
Attendu qu'en appliquant en l'espce ces dispositions, l'administration

belge a tenu compte des molumentsverss au requrant par la C.E.C.A. en

les ajoutant aux revenus imposables de sor pouse, obtenant ainsi un mon-

tant qui, raison des tranches fixes l'article 46, a fait appliquer ces

revenus un taux sensiblementsuprieur celui qui leur ett applicables'ils
avaientt pris en considrationabstraction faite des molumentsdu requ-
rant;

que celui-ci estime 4ue ce procd est en contradictionavec l'article I Ib du

protocole;
Attedu que ds lors le litige porte sur la questionde savoir si l'article IIb

du protocole permet l'administrationfiscale belge de tenir compte des trai-
tements et moluments verss un fonctionnaire de la Communaut par
celle-ci pour fixer le taux applicable aux revenus de son pouse soumis

l'impt complmentairebelge sur les revenus:

Attendu que les conclusions du requrantsoumettentainsi la Cour le

problme gnral de savoir si, en prohibant toute imposition des revenus

susmentionns, l'article i I bdu protocole interdit aussi, en particulier, de les

prendre en considration pour le calcul du taux de l'impt complmentaire
sur les revenus tel qu'il est prvu par la lgislation belge;

qu'il convient donc d'examiner d'abord le problme gnral pour dgager
le principe dont l'application permettrade trancher le cas spcial soulev en

l'occurrence;
I. Attendu que, sous l'angle du droit applicable, le problme gnral doit

tre rsolu selon le droit de la Communautet plus particulirementpar voie

d'inte.prtationde l'article I I du protocole, et non pas selon le droit belge;
que ds lors ni la lgislation et la jurisprudencebelges n la pratique suivie

dans des cas analogues par l'administrationbelge ne sauraient tre dcisives
en l'espce, puisqu'elles tranchent le problme sur la base du droit national;

2. Attendu que la partie dfenderesse fait valoir que l'article IIbdu pro-
tocole ne prvoit pas une immunisationtotale des rmunrationsverses aux

fonctionnairespar la Communaut,mais se borne dclarer les fonctionnaires
personnellement exonrs de toute imposition; qu'elle en dduit qu'il ne

s'agt pas de oEevenus immuniss, mas seulement de contribuables exo-

nrs d'impts, pour en conclure que ces rmunrations, imposables en

principe, doivent tre prises en considrationpour dterminer correctement
la capacit contributive de l'intress;

que la Cour ne peut admettre ce raisonnement;
qu'en effet, d'un ct, il n'a pas t tabli que les termes exonrs et

immuniss, soient employs dans la terminologie fiscale internationalepour
dsigner des concepts diffrents;

que, par ailleurs, il ressort de l'intitul du chapitre V du protocole: Mem-

bres de la Haute Autoritet fonctionnairesdes Institutions de la Communau-
t qu'il s'agssat de rgler dans son ensemble la situation juridique de ces

personnes, ce qui explique pourquoi les auteurs du protocole ont choisi la
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mthode consistant rattacher les diffrents points numrs l'article I I a)
d) plutt la personne des bnficiairesqu' l'objet des diffrentsprivilges

et immunits;
Attendu que l'interprtation littrale du texte vient l'appui de la thse

soutenue par le requrant;
qu'en effet l'expression sont exonrs de tout impt sur les traitements

indique d'une faon claire et nette l'exemption de toute imposition fiscale
base tant directement qu'indirectementsur les rmunrationsexonres;

qu'on ne saurait opposer que l'expression *sur les traitements, indique a

contrario que l'article I I n'interdit pas une imposition sur d'autres revenus
et qui serait tablie un montant plus lev en raison des traitementsdont il
s'agit;

que imposition serait contraire l'exemptiontablie par l'article x i,. cette

puisque le traitement communautaire, qui est exempt de tout impt, con-

stituerait mme dans cette hypothse la cause juridique de l'imposition dont
il s'agit;

Attendu qu'en outre, le protocole C.E.C.A. (ainsi que, d'ailleurs, les proto-
coles C.E.E. et C.E.E.A.) ne contient aucune disposition prcisant que l'exo-
nration des traitements communautaires ne s'oppose pas ce que ces res-

sources puissent tre incluses dans l'assiette d'un autre impt d'une porte
analogue celle de l'impt complmentaire belge, alors que la plupart des
accords internationauxles plus rcents en matire de double imposition con-

tiennent expressmentcette rserve;
que parmi les conventionscontenantcette rserve il en existe certainescon-

clues par l'un ou l'autre des Etats membrespeu de temps avant (v., par exem-

ple, l'article XIX, paragraphe ier de la Convention du 29 avril ][948 entre les
Pays-Bas et les Etats-Unis d'Amrique; l'article 6 de la Convention du 25
septembre I948 entre la Belgique et les Pays-Bas) ou peu de temps aprs la
signature du trait C.E.C.A. (v., par exemple, l'article XVI, d) de la Conven-
tion du 27 mars I953 entre la Belgique et la Grande- Bretagne; l'article I 8 de
la Conventiondu Ier avril I953 entre la Belgiqueet la Sude, etc.) et de toute
faon avant la signature des traits C.E.E. et C.E.E.A.;

que dans ces conditions-- si effectivementles Hautes Partiescontractantes
avaient eu l'intention de permettre aux autorits nationales de tenir compte
des moluments communautairesaux fins de la fixation du taux de l'impt
complmentaireou d'autres impts d'une porte analogue -- on ne saurait
s'expliquer pourquoi elles auraient omis une rserve explicite similaire celle
contenue dans les Conventions qui viennent d'tre rappeles, le problme ne

pouvantpas tre ignor par les dlgationsqui ont procd l'laborationdu
texte soumis l'examen de la Cour;

Attendu que cependant la Cour ne saurait se contenter de l'interprtation
littrale et qu'elle estime ncessaire de contrler si cette interprtation est
confirme par d'autres critres ayant trait notamment la volont commune
des Hautes Parties contractanteset la ratio legis;

3. Attenduqu' cet gard il faut constaterqu'il n'est pas possible de dceler
une attitude commune des Etats membres susceptible de servir de critre
l'interprtationde l'article ii bdu protocole;

que les exposs des motifs gouvernementaux prsents l'occasion des
dbats parlementaires relatifs au trait C.E.C.A. ne s'expriment pas sur la
q:estion;

qu'il en a t de mme lors du vote des parlementsconcernant les traits
C.E.E. et C,E.E.A. contenant une disposition matriellement identique, la
plupart des exposs gouvernementauxpassant cette question sous silence,
l'exceptionde l'expos luxembourgeoisrelatif la C.E.E.A. qui affrme que la
disposition adopte n'empcherapas les Administrations fiscales nationales
de prendre en considration les montants exonrs pour le calcul du taux
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dimposition applicable aux revenus non exempts, c'est--dire aux revenus

provenant de sources autres que les moluments verss par les Communau-

ts;
que ce passage -- abstraction faite de ce qu'il se rfre aux protocoles

annexs aux trats de Rome et non pas au protocole C.E.C.A. -- ne saurait

lui seul prouver que les auteurs des traits taient tous d'accord sur l'inter-

prtationainsi propose; que, par contre, il soulve nouveau la question de

savoir si la volont commune des parties contractantes a port galement
sur les effets mineurs de l'exemption accorde, qui ontt dbattus au cours

du prsent litige;
que la comparaison des diffrentes lgislations nationales renforce encore

ces doutes;
qu'en effet, s'il est vrai que la loi de finances de.la Rpublique franaise

s'est inspire des mmes ides que la jurisprudence et la pratique belges, il

ressort de la lgislation de la Rpublique fdrale allemande que celle-ci a

interprt le protocoledans le sens de la thse dfenduepar le requrant; que
la loi allemanderelative l'impositiondes revenus (Einkommensteuergesetz),
dans ses rdactions du 23 septembre I958 (BGB1. I p. 672) et du I I octobre

I96o (BGB1. Ip. 789), a incorpor l'article ii b du protocoledans le droit alle-

mand en le comprenant, sous le numro 34 de son paragraphe 3, parmi les

revenus immuniss; que le lgislateur allemand ne partage donc pas la con-

ception de l'administrationbelge, selon laquelle le protocole n'envisagerait
pas une immunisation des revenus, mais seulement une exonration des

fonctionnairescontribuables;

4 Attendu que l'article 13, alina ier du protocole dclare que les privi-
lges, immunits et facults sont accords... aux fonctionnairesdes institu-

tions de la Communautexclusivementdans l'intrtde cette dernire; qu'il
faut donc rechercher quel est l'intrt de la Communaut voir exonrer ses

fonctionnairesde tout impt sur les traitements qu'elle leur verse;

a. Attendu qu'il convient de constater que seule l'exonration des rmu-

nrations verses par la Communaut de tout impt national permet aux

institutions de la Communaut d'exercer efficacement leur droit de fixer le

montant effectif des traitements de leurs fonctionnaires, droit qui leur est

reconnu .par le trait (art. 78 trait C.E.C.A.; art. I5 et 16 du protocole sur le

Statut C.E.C.A. de la Cour de Justice);
que si les Etats membres gardaient le droit de soumettre l'impt les

traitements des fonctionnairesde la C.E.C.A., chacun selon le systme fiscal

qui lui est propre, la Communautseraiten faitprive de la possibilitde fixer

les revenus nets de ses fonctionnaires;
que ce sont cependantces revenus nets dont la fixation permet aux institu-

tions d'valuer les services de leurs fonctiotnaireset ceux-ci d'apprcier la

situation qui leur est offerte;
que l'application de lois fiscales nationales aux traitements verss par la

Communaut porterait donc atteinte au pouvoir exclusif de celle-ci de fxer

le montant de ces traitements;
que ce raisonnementest confirm par les traits instituant la C.E.E. et la

C.E.E.A. qui, tout en prvoyantune impositondes traitementspar les Com-

munautset leur profit, rserventcependantla dterminationde ces impts,
tout comme la fixation des traitements, une institution de la Communaut,

savoir aux Conseils (C.E.E., C.E.E.A., art. I2, al. Ier des protocoles sur les

privilges; art. 2 I2 du trait C.E.E.; art. 186 du trait C.E.E.A.);
qu'envisags dans leur ensemble les trois traits, dans le domaine dont il

s'agit, ont donc ceci en commun qu'ils soustraient les rmunrationsverses

aux fonctionnaires des Communauts la souverainet fiscale des Etats

membres;
qu'ainsi les traits ont entendu renforcer l'indpendancedes cadres admi-
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nistratifs de la Communautvis--vis des pouvoirs nationaux;
b. Attendu qu'une raison premptoire s'ajoute l'argument ci-dessus

expos, savoir le fait que l'exonration totale d'impts nationaux est indis-
pensable pour garantir l'galit du traitementdes fonctionnairesde nationa-
lits diffrentes; qu'il serait hautement injuste que deux fonctionnaires,pour
lesquels l'institution communautaire a prvu le mme traitement brut,
touchent des traitements nets diffrents;

que la diffrence de traitements nets pourrat rendre plus difficile le recru-
tement de fonctionnaires ressortissant de certains Etats membres, crant
ainsi une discrimination quant aux possibilits relles d'accs aux fonctions
communautairesdes ressortissantsde chaque Etat membre;

c. Attendu que les fonctionnaires tant intresss non la rmunration
brute, mais la rmunrationnette, si l'exemption fiscale des traitementscom-
munautaires n'avait pas t assure, ou aurait d tenir compte de la chargefiscale lors de la fixation des molumentsdes fonctionnaires;que cette chargeaurait donc grev, en dfinitive, le budget de la Communaut; qu'en outre,
l'imposition des rmunrationsen queston par les Etats membres risquerait
de porter atteinte l'galit entre les Etats membres; qu'en effet, elle pour-
rait entraner cette consquence que les entrepises de certains Etats mem-
bres, entreprises qui fournissent la Communautdes contributionsrelative-
ment leves, viendraient financer indirectementcertains autres Etats dont
la lgislation fiscale prvoit ventuellement une imposition particulirement
forte;

Attendu que l'exonration des tratements verss par la Communaut
correspond donc un intrt lgitime dont la sauvegarde est assure parl'article IIb du protocole;

5. Attendu que la thse avance par la partie dfenderesseporte atteinte
la ralisation des buts ci-dessus dgags;

qu'elle est en effet contraire au principe reconnu par le droit des Commu-
nauts Europennes, qui prvoit une nette distnction entre les revenus sou-
ms l'empiredes administrationsfiscalesnationalesdes Etats membresd'une
part et les traitementsdes fonctionnairesde la Communautd'autre part, ces
traitements-- aux termes des traits de Rome -- tant exclusivementsou-
mis, quant leur imposabilit ventuelle, au droit communautaire, tandis
que les autres revenus des fonctionnairesrestent soumis l'imposition par les
Etats membres;

que cette rpartition des comptences fiscales rciproques doit exclure
toute.imposition,non seulement directe mais mme indirecte des revenus non
soumis la comptence des Etats membres;

a. Attendu que le sytme pratiqu par l'Administration fiscale belge en ce
qui concerne l'application de l'impt complmentaireaux fonctionnaires de
la C.E.C.A. constitue une imposition indirecte des traitements communau-
taires;

Attendu que le dfendeur a soutenu que ce systme n'est pas contraire aux
dispositionsde l'article i x b du protocole puisque les traitementsverss par la
Communaut ne seraient assujettis aucun impt; que l'impt frapperaitseulement les autres revenus, tout en appliquant le taux qui serait applicablela tranche rsultant de l'addition fictive du traitement communautaireaux
autres revenus ;

que ce raisonnement mconnat certaines consquences dcoulant du sys-me d'imposition prvu par la loi belge sur l'impt complmentaire (ou parles systmes similaires en vigueur dans d'autres Etats membres), suivant
lequel le revenu imposable est divis par tranches qu sont taxes des taux
progressivementplus levs;

que l'applicationde cette technique fiscale ne donne lieu aucune difficult
lorsque tous les revenus du contribuablesont imposables; qu'en effet, l'appli-
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cation de taux diffrents aux diffrentes tranches n'empche pas qu'il soit

peru un seul impt global grevant l'ensemble des revenus, avec la cons-

quence que le taux le plus lev appliqu la tranche suprieure grve en

ralit lui aussi la totalit des revenus;

que, normalement, il importe donc peu qu'un revenu dtermin soit com-

pris dans les tranchesplus basses ou plus leves, le montantde l'imptglobal
appliqu l'ensemble des revenus tant toujours gal;

que, par contre, le systme pratiqu par les autorits fiscales belges
l'gard des fonctionnairesde la C.E.C.A. comporte -- pour des motifs qu'on
ne sauraitjustier-leclassementdesrevenusautresque les traitementscom-

munautaires dans les tranches suprieures et l'application d'un taux plus
lev que celui qui leur aurait t appliqu si le traitement communautaire

n'avait past pris en considration.
que, de ce fait, les revenus autres que le traitement communautairesont

imposs un taux qui n'est pas celai qui correspond leur montant rel;
que, partant, le traitement communautaire se trouve impos indirecte-

ment, seule sa prise en considration permettant l'application aux autres

revenus d'un taux plus lev que celui qui leur auraitt applicable;
b. Attendu que, par ailleurs, compte tenu de considrationsconomiqueset

financires raisonnables, l'ensemble des revenus d'un contribuable constitue
un tout organique; que les lgislations nationales elles-mmes s'inspirent de

ces considrations;
que, de ce point de vue, le fait de percevoir des impts sur * une catgorie

des revenustout en prenanten considration,pour encalculer le taux, d'autres

revenus, quivaut, du moins matriellement, l'imposition directe de ces

derniers revenus;

qu'en effet, entre l'imposition directe et l'imputationindirecte, il existe un

lmentcommunessentiel, puisque, dans les deux cas, il y a un lien de cause

effet entre les revenus dont il s'agit et le chiffre du montant global dont
l'intress est redevable;

c. Attendu que, ds lors, un.Etat membreviole le protocoles'il tient compte
des traitements verss par la Communaut ses fonctionnaires pour tablir
le taux des impts dus sur d'autres revenus non exonrs, au cas o le droit
fiscal national prvoit un systme d'imposition progressive;

que le droit de la Communauts'oppose ce qu'un fonctionnairesoit impo-
s plus fortement quant ses revenus privs du fait qu'il touche un traite-
ment de la part de la Communaut, l'incidence d'une telle imposition ayant
comme consquence une diminution certaine de ce traitement, et rompant
ainsi l'galit de la prestaton;

qu'on ne saurait opposer cette constatation l'argument selon lequel une

telle imposition ne lserait pas le principe de l'galit devant les charges fis-

cales, puisqu'elle ne frapperait que les fonctionnaires disposant de revenus

autres que les molumentsverss par la Communaut;
que cette argumentationnglige le fait que la comparaison essentielle qui

s'impose en la matiredoit s'oprer entre les fonctionnaires communautaires
de diffrentes nationalits, bnficant de la mme rmunration brute et

disposant en outre, dans leur pays respectif, de revenus supplmentairesim-

posables d'une importancegale;
que s'il tait loisible aux Etats membres de faire entrer les rmunrations

des fonctionnairescommunautairesdans la base de calcul du tux appliqu
d'autres revenus, la diffrenciation susmentionne serait le rsultat non

seulement de divergences existant entre les barmes fiscaux des diffrentes

lgislations natonales, donc de facteurs trangers la Communaut, mais
aussi de l'applicationde lgislationsnationalesdiffrentes des revenus viss

par la loi communautaireet auxquelscette dernireentend faire un sort com-

mun;
d. Attendu que, sous un autre aspect encore, le systme mis en oeuvre par
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le dfendeurporte atteinte la libre fixation par la Communautde la rmu-
nrationde ses fonctionnaires;qu'en effet, selon ce systme, un fonctionnaire
de la Communautserait non seulementoblig de dclarer son traitementau

fisc, mais aussi de faire tat de dductions usuelles (frais professionnels et

autres) correspondant ce traitementafin d'viter une imposition trop leve
de ses revenus personnels;

que, lorsque les autorits fiscales nationales sont appeles examiner le
bien-fondet le montantde ces dductions,elles devrontprocder une appr-
ciation des diffrents lments dont se compose le traitement communau-

taire; que, sans tenir compte des consquences fcheuses que pourraient
entraner les divergences d'apprciationentre les diffrents administations
fiscales, il y auraitl une atteinte au droit des Institutions communautaires
de fixer souverainement les rmunrationsde leurs fonctionnaireset donc de
dterminer et justifier les diffrents lments dont se compose le traitement
global octroy chaque fonctionnaire;

que la thse soutenue par le dfendeur aboutit donc en fait dtourner, ne

ft-ce que partiellement, le sens qu'il faut attribuer l'article i x b du proto-
cole; qu'en effet, elle aurait pour consquencenon seulement de soustraire les
rmunrationsen cause la loi unique et homogne de la Communaut,mais
encore de les soumettre un ensemble d'ordres juridiques diffrents voire
disparates;

que la prise en considration des rmunrations vises l'article I I b du
protocole pour le calcul du taux applicable d'autres revenus du mme int-
ress est donc contraire au trait;

6. Attendu qu'il convient de prendre en considration qu'en l'espce il

s'agit non pas de l'imposition du patrimoine d'un fonctionnaire de la Com-
munaut, mais de celui de son pouse qui, elle, n'est pas fonctionnaire, de
sorte que le dfendeursoutient que le protocole ne serait pas applicable ses

revenus personnels;
que cependant la loi fiscale belge considre le patrimoine de deux poux,

mme spar au regard du droit civil, comme un tout au regard de la loi
fiscale; que la rpercussion de l'impt contest sur les revenus communs est
incontestableet d'ailleurs non conteste;

que, s'il est interdit d'imposer indirectement, en le prenant en consid--
ration pour fixer le taux de l'impt, le traitement d'un fonctionnaired la
Communaut en vue d'une imposition spare des poux, la mme interdic-
tion doit s'appliquer en cas d'imposition unique dans la personne du seul
fonctionnaire;

que cela vaut certainement au cas o le mari est galement tenu person-
nellementau paiement de l'impt frappant les biens e son pouse;

que le systme de l'imposition cumule des poux, tel qu'il rsulte de
l'article 43 des lois coordonnes beiges, produit cet effet;

que, ds lors, le dfendeurest mal fond se prvaloir du dfaut d'identit
entre la personne privilgie vise par le protocole et son pouse dont les
revenus ontt frapps de l'impt;

que, bien au contraire, le principe selon lequel les rmunrationsvses
l'article x x b du protocole ne peuvent tre prises en considration dans la
fixation du taux applicable d'autres revenus, est galement valable lorsque
ces derniersrevenusonttrecueillispar le conjoint du fonctionnaireexonr;

Attendu que, pour toutes ces raisons, les deux premiers chefs des conclu-
sions prsentespar le requrant, l'exclusionde la demande tendant faire
dclarer l'impositionqui lui at applique comme nulle et de nul effet, sont

fonds;
que, ds lors, les autorits comptentes belges sont tenues, conformment
l'article 86 du trait C.E.C.A., de rappoter les effets des actes par lesquels

ladite imposition at tablie et confirme;
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Dpens
Attendu que le requrant a obtenu gain de cause quant ses conclusions

concernant l'interprtation du protocole et partant sur le point essentiel du
litige;;

qu'i y a lieu, en applicationde l'article6g du Rglementde la Cour, de con-

damner la parte dfenderesse aux dpens.
Vu les actes de procdure;
le juge rapporteur entendu en son rapport;
les parties entendues en leurs plaidoiries;
l'avocat gnral entendu en ses conclusions;
Vu les dispositionsdt/Trait C.E.C.A.
et notamment les articles 78,86 et 88 de ce Trait ainsi que les articles I I, 13
et I6 du protocole sur les privilges et immunits de la Communaut;
Vu le protocole sur le Statut de la Cour de Justice de la C.E.C.A.;
Vu le Rglement de la Cour de Justice des Communauts Europennes et

notamment son article 69;

LA COUR

rejetant toutes autres conclusionsplu amplesou contraires, dclareet arrte:

lO La demande du requrant tendant l'annulation de la taxation liti-

gieuse, faire dclarer que celle-ci est nulle et de nul effet, et condamner la

partie dfenderesse la restitution des sommes payes y compris l'amende

impose pour dclaration incomplte des revenus ainsi qu'au paiement
d'intrts compensatoiresest rejete;

2 En ce qui concerne les autres conclusions de la requte, celle-ci est
recevableet elle est fonde en ce qu'il y a leu de dire pour droit:

a) que le protocole sur les privilges et immunits de la Commnaut
Europennedu Charbon et de l'Acier interdit aux Etats membres l'tablisse-
ment charge d'un fonctionnairede la Communaut d'une imposition quel-
conque qui trouve sa cause en tout ou en partie dans le versement du traite-
ment pay par la Communaut ce fonctionnaire;

b) qu'il est galementinterditpar le protocolede tenir comptedudit traite-
ment pour fixer le taux d'impt applicable d'autres revenus d'un fonction-
naire;

c) que cela vaut galement au cas d'une imposition cumule des revenus

d'un fonctionnairede la Communautet de son pouse quant aux impts dus
sur les revenus de celle-ci;

d) que partant est contraire au protocole la taxation ayant fait l'objet de
l'avertissement-extraitde rle adress au requrant le 18 ou I9 dcembre

1959 (article 913, 321) par le Receveur des Contributions Engis pour un

montant de 9.035 frs belges, dans la mesure o cette taxation est fonde sur

l'existencedes traitementset molumentsverss au requrantpar la C.E.C.A.

3' La partie dfenderesse est condamne aux dpens de l'instance.
Ainsi fait et jug par la Cour Luxembourg, le I6 dcembre I96o.

Donner Hammes Catalano
Riese Rossi

-

Lu en sance publique Luxembourg, le I6 dcembre 196o.
Le Greffier, Le Prsident

A. Van Houtte .
A.M. Donner

NOTE

Quelle est la situation en ce qui concerne la taxation des fonctionnaires
internationaux, aprs l'arrt reproduit ci-dessus
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En ce qui concerne, tout d'abord, le cas personnel du fonctionnaire de la
C.E.C.A. en cause duquel l'arrt est rendu, comme ce fonctionnaire avait
engag, paralllement son action devant la Cour de Justice de Luxembourg,
la procdure normale de rclamation et de recours prvue par les lois coor-

donnes beiges relatives aux impts sur les revenus, et que ce dernier litige
est actuellement soumis la Cour d'appel de Lige, il sera fait tat, devant
cette juridiction, de l'arrt de la Cour de Justice.

D'autre part, comme cet arrt nonce, d'une manire gnrale et dfinitive,
l'interprtationqui doit tre donne l'article IIbdu protocole sur les privi-
lges et immunits de la C.E.C.A., tous les membres de la Haute Autorit et
tous les fonctionnaires de cette Communaut peuvent se prvaloir de cette

interprtation devant les autorits fiscalesbeiges.
En ce qui concerne les fonctionnairesdes autres Communauts Europen-

nes (C.E.E., Euraton, Banoue Europenne d'Investissement), la question
s'est pose de savoir s'ils pouvaient galement bncier de la jurisprudence
de l'arrt Humblet Sans doute, ces Comnunautssont rgies par des traits
et par des protocoles diffrents de ceux qui rgissent la C.E.C.A. et la Cour
de Justice de Luxembourg ne s'est pas prononce leur sujet. Cependant,
tant donn que l'exonration d'impts nationaux est accorde afiN fonc-
tionnares de ces institutionspar des dispositionscomparables l'article 11 b
du protocole sur les privilges et immunitsde la C.E.C.A. et comme la mme
Cour de Justice des Communauts Europennes (qui a remplac la Cour de

Justiceprvuel'article32 du traitC.E.C.A.) est galementcomptenteen la
matire, l'Administrationexamine si, et dans quele mesure, la jurisprudence
de l'arrt Humblet ne pourrait pas tre prise en consideration eta ce qui con-

cerne ces fonctionnaires.
Quant aux fonctionnaires des organismes internationaux autres que les

Communauts Europennes, l'arrt Humblet doit leur rester totalement
tranger. En effet, en ce qui les concerne, la Cour de J ustice de Luxembourg
n'est pas comptente et ce sont les juridictions nationales qui ont seules le

pouvoir de trancher les contestations fiscales qu'ils peuvent soulever. Sgna-
Ions qu' cet gard, les Cours d'appel beiges ont rendu plusieurs arrts, tous
favorables la thse administrative, et dont il est d'ailleurs fait tat datas
l'arrt Humblet et que la Cour de cassation est actuellement saisie de pour-
vois dirigs contre deux de ces arrts, relatifs l'un un fonctionnairedu Con-
seil de Coopration douanire et l'autre, un fonctionnaire de 1'0.T.A.N. Il
convient donc d'attendre la dcision que prendra la Cour suprme.

Ajoutons, enfin, que si la Belgique est le pre,nier pays qui ait fait l'objet
d'une action devant ]a Cour de Justice des Communauts Europennes au

sujet de l'tendue de l'exonration fiscale accorde aux fonctonnaires de la
C.E.C.A.,ceproblme at rgl, dans d'autres Etats niembres de la Conmu-
naut, par la voie lgislative.

Si, comme le rappelle l'arrt Humblet, ,la loi allemande relative Fimposi-
tion des revenus, a incorpor l'article i i b du protocoledans le droit allemand,
en le comprenant, sous le n' 34 de son paragraphe 3, parmi les revenus immu-
niss, la France, d'autre part, a adopt une solution similaire cele prat-
que en Belgique. L'article 99 de la oi de finances pour 196o (lei n' 59-I454
du 26 dcembre I 959; Journal Officiel des 26/27 dcembre I959) s'exprinie,
en effet, comme suit: Iorsque les fonctionnairesde nationalit franase des

organsationsnternatonalesdsposentde revenus a.utres que la rnlunration
officielle qu'ils peroivent en cette qualit, cette rnunration, lorsqu'ell.est

exonrede l'impt sur le revenu des personnes physiquesest nanmoinsprise
en considration, pour autant qu'elle eutt imposable, en vue de dterminer
si les contribuables intresss sont passibles de la surtaxe progressive
raison de ces autres revenus, sous rserve, le cas chant, de l'application des
conventions internatonalesrelativesaux doubles impositions. Dans l'affirma-
tive, l'impt est calcul en ajoutant la rmunrationaux revenus imposables
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et en oprant, sur le chiffre obtenu, une dductionproportionnelleau montant
de cette rmunration. .

De mme, la loi nerlandaisedu 2 juillet 1959 (Staatsblad 30l) dispose, en

son article 40:
Si, par suite de dispositions de droit interrgional ou international, une

partie de revenu est exonre de l'impt nerlandais, et moins qu'un autre
mode de calcul ne soit prescrit par ces dispositions, l'impt affrent l'autre

partie du revenu est fix la diffrence entre l'impt calcul sans gard
l'exonrationet l'impt qui doit tre attribu la partieexonresuivantdes
rgles tablir par Notre Ministre.

L'alina premier est galement applicable d'autres impts ayant un

tarif progressif.
Mais cette dernire loi, si elle at vote par les Chambres lgislatives, n'est

cependant pas encore entre en vigueur.
Source: Bulletin des Contributionsdirectes, Mars 1961
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Erbschaftsteuer

Urteil vom 31. Mai 1961 II 284 58 U

1. Die Erbeinsetzung mit Zwischenschaltungeines trustee nach amerikanischem Recht
ist aufschiebend bedingt; infolgedessen entsteht die Erbschaftsteuerschuldnicht vor

Beendigung der Trustverwaltung. Dies gilt insbesondere, wenn dertrustee testamen-
tarisch ermchtigt ist, nach seinem alleinigen Ermessen zu entscheiden, ob und wann
er das Trustvermgenden Testamentserbenausfolgen will.

2. bersteigendie ausgesetzten Erbteile das Ganze der Erbschaft, so besteht ein Schwe-
bezustand hinsichtlich des Erbanfalls, der erst mit der Entscheidung des amerikani-
schen Nachlassgerichtsber die erforderlicheKrzung von Erbteilen beendet wird.
ErbStG 1955 14 Abs. 1 Nr. 1 a.

(BStBl I96I III S. 3I2)
Am 27. Juli I954 ist in Ch. (USA) Frau R., geborene L., -- im folgendenals

Erblasserin bezeichnet -- verstorben. Sie hat am I6. Setember x952 unter

Zeugen ein Testament errichtel, in dem sie zwei Testamentsvollstreckerbestimmt
hat. Gleichzeitig hat die Eblasserin diese Testamentsvollstreckerals Treuhnder
eingesetztund ihnen als Treuhandvermgenxi3 ihres nach Tilgung der Erblasser-
schulden und einer Reihe von Vernchtnissen verbleibenden Vermgens zu-

gunsten des Bf.zu I) und dey Brin. zu 2) unter bestimmten Voraussetzungen
und Bedingungen vererbt. Die BI. und die Erblasserin sind Geschwisterkinder
(- die BI. sind Kinder dey Schwester des Vateys der Erblasseyin-), dey Bf. zt

I) ist also ein Vetter ersten Grades, die Bfin. zu 2) eine Kusine ersten Grades
der Erblasserin. Die Erbteile dey Bf. sind ihnen It. Bankgutschriften vom
2. und 5. Oktober r957 in amerikanischerWhrung berwiesenworden. Die Bt.
haben im Ver[ahren ber die, Veyanlagung der Erbschajtsteuer ausgethrt,
der Eybanfallaz sie sei zufolge der Bestimmungendes Testaments aufschiebend
bedingt gewesen und die Steueyschuld daher eyst mit der Entscheidung ber die
Auszahlungder Erbteile im Jahre x957 entstanden. die Bf. haben die Zugrunde-
legwng dey im Jahre r957 gltigen Steuerstze bea'ntragt. Das Finanzamt hat
sowohl in dem vorlufigen Steuerbescheid von 6. November I957 wie im end-
giltigen Steuerbescheid vom I6. Deze*nber 1957 deyn Antyag der Bf. auf An-
wendung der ab L Januar r955 geltendenSteueystze nicht entsprochen, sondern
die Steuerstze des Erbschaftsteueygesetzes (ErbStG) vom 30. Juni I95I der
Veyanlagung zugrunde gelegt, eine aufschiebende Bedingung fr den Eybanfall
an die Bf. habe die Erblasserin wiytschaftlichnicht gewollt. Die Bf. haben den
mit Antrag auf Zulassung von SpYungberufung gegen den voylufigen St8uer-
bescheid eingelegten Einspruch auch gegen den endgltigen Steuerbescheid
au/rechterha/ten. Die Sprungbeyu/ung hat keinen Eyfolg gehabt, vielmehr zu
einer -- wenn auch nicht erheblichen-- Erhhungder Steuey/estsetzungen[r die
Bf. gefhrt. Mit der Rb. begehren die Bf. nach wie vor Erhebung der Erb-
schaftsteuer nach einem im Jahre 1957 er/olgten Eybanfall.

Die Rb. ist begrndet.
Der Reichsnanzhof hat sich in mehreren Urteilen mit den erbschaft-
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steuerlichen Auswirkungen des amerikanischen Erbrechts, insbesondere im
Falle der Zwischenschaltungeines trustee befasst (Urteile VeA 62]28 vom

8. Oktober I929, Steuer und Wirtschaft 1929 Nr. 996; III e A 37/35 vom

24. September 1935, RStBl 1935 S. I366, Slg. Bd. 38 S. 225; III e A 33/35
vom 16. Januar I936, RStB1 1936 S. 248; III e 49/37 vom I2. Mai 1938,
RStB1 1938 S. 717, Slg. Bd. 44 S. 23). Die beiden letztgenanntenUrteile be-
ziehen sich auf Tatbestnde, die vorliegendenfalls nicht gegeben sind; das
Urteil vom I6. Janua-. I936 behandelt die Besteuerung des Nutzungsberech-
tigten am Trust-Vermgen als Niessbraucher, das Urteil vom I 2. Mai I938
den Fall, dass -- im Gegensatz zum hier gegebenen Tatbestand -- einem
nach amerikanischem Recht bestellten Testamentsvollstreckeroder Nach-
lassverwalter lediglich die Nachlassverwertung und Auseinandersetzung
zwischen den Miterben obliegt und er nicht auch die Stellung eines Treu-
hnders hat. Mit den im Grundsatz auch vorliegendenfalls anwendbaren
Urteilen vom 8. Oktober 1929 und vom 24. September 1935 hat sich die

angefochtene Entscheidung nicht auseinandergesetzt. Der Reichsfinanzhof
hat es in dem Fall des Urteils vom 8. Oktober I929, in demeinamerikanischer
Erblasser den lebenslnglichen Zinsgenuss an einer Pfandbriefmasse einem
anderen als den fr sein gesamtes Vermgenals Erben eingesetztenPersonen

zugewandt hatte, und zwar mit der Massgabe, dass dieser andere auch das

Kapital angreifen drfe, fr ausschlaggebend gehalten, dass die Erben zu

Lebzeiten des anderen weder die Nutzung an der Pfandbriefmassenoch eine

Vertgungsmacht darber hatten (vgl. den letzten Absatz des Urtils). Im
Falle des Urteils vom 24. September 1935 hatte der amerikanischeErblasser
testamentarischsein Vermgeneinem Trustmit der Bestimmungberwiesen,
dass vom Vermgenzunchstseine Witwe und danach sein Sohn den lebens-

lnglichen Zinsgenuss haben sollten. Naoh dem Tode des Sohnes sollte dann
unter Ausung des Trusts der Nachlass an die Witwe und die Kinder des
Sohnes- nach den Regeln der gesetzlichen Erbfolge-verteilt werden. Das
Urteil vom 24. September I935 hat ausgesprochen, dass die Erbeinsetzung
mit Zwischenschaltungeines trusteenach amerikanischemRecht regelmssig
aufschiebend bedingt ist und die Erbschaftsteuerschulddes Substanzerben

regelmssig nicht vor der Beendigung der Zwischenutzungsrechteund der

Trustverwaltung endet (a.a.O.S. 235, 238). Diese Entscheidung ist nun

nicht dahin zu verstehen, dass die Erbschaftsteuerschulddes Substanzerben
nur bei Vorliegen eines Zwischennutzungsrechtsaufschiebend bedingt ist.
Das genannte Urteil fhrt vielmehr aus, dass die Erbschaftsteuerpfiichtdes
Erben jedenfalls nicht eintritt, so.lange er nicht Eigentmer des Nachlasses
wird (a. a. O. S. 231), und dass die Erbschaftsteuerschulddes Erben erst zu

dem Zeitpunkt des Aufhrens des Nachlass-Trustsentsteht (a.a.O.S. 233,
237). Das Urteil vom 24. September 1935 stimmt insoweit mit dem vom 8.
Oktober 1929 berein. Es ergibt sich aus den Ausfhrungender Entscheidung
vom 24. September 1935, dass nicht das Vorliegen des Zwischennutzungs-
rechts fr die Annahme einer aufschiebend bedingten Erbschaftsteuerschuld
des Substanzerben ausschlaggebend gewesen ist. Nach den vorstehenden

Darlegungen kann daher der beilufigen Darstellung des Urteils vom I 2.

Mai 1938 (Slg. Bd. 44 S. 24) nicht gefolgt werden, dass bei dem Urteil vom

24. September 1935 das Wesentliche die Zwischenschaltungeines Nutzungs-
rechts gewesen sei. Es kann hiernach entgegen der Auffassung des Finanz-

gerichts fr die Entscheidungdes vorlegenden Falles nicht massgebend dar-
auf ankommen, dass kein Zwischennutzungsrecht einer anderen Person

vorliegt, sondern dass auch die Nutzungen des Trustvermgens den Bf.
zustehen. Die Schlussfolgerungen des Finanzgerichts, den Bf. mssten ihre

Erbteile deshalb bereits mit dem Tode der Erblasserin angefallen sein,
weil sonst die ganzen Einknfte aus den Erbteilen als Einknfte anderer

Personen, d. h. der Testamentsvollstrecker, zu betrachten wren, die aber
diese Einknftegar nicht bezogen htten, ist nicht zwingend. Die betreffen-
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den Einknfte knnen vielmehr fr die Dauer der Trustvenvaltung al3
Einknfte des ein Zweckvermgen darstellenden Trusts angesehen werden
(vgl. das Urteil vom 24. September I935, a.a.O.S. 234) . Es kommt aber im

vorliegenden Fall entscheidenddas Folgende hinzu : Nach dem Testament ist
die Auszahlung von Teilen oder des Gesamtbetrags des Kapitals and der

angesammelten Einknfte dem alleinigen Urteil der Treuhnder berlassen,
die insbesondere auch darber zu entscheiden haben, ob die von den Bf. zu

entrichtende (deutsche) Erbschaftsteuerbermssig hoch st. In diesem Fall
sowie in allen sonstigen Fllen sind die Treuhnder zur Zurckbehaltung
jedes Teilbetragsoder Gesamtbetragsvon Kapital und Einknftenberechtigt,
wenn nach ihrem alleinigen Urteil die Bf. nicht den vollen persnlichen
Gebrauch und Nutzen aus et,vaigen Zahlungen haben wrden. Es ist also
ganz dem Ermessen der Treuhnder anheimgestellt gewesen, ob und wann

sie Auszahlungenauf Grund der Testamentsbestimmingenan die Bf. leisten
wollten. War es hiernach ungewiss, ob und wann die Bf. in den Genuss der
ihnen zugewandtenErbteile kommen wrden, so kann der Anfall nicht schon
mit dem Tode der Erblasserin erfolgt sein. Es kann dahingestellt bleiben,
ob nach amerikanischem Recht die testamentarische Einsetzung einer

Trustverwaltung den Erwerb des Erben zu einem aufschiebend bedingten
oder betagten macht. Tatschlich und wirtschaftlich wird vorliegendenfalls
durch die Trustverwaltung ein dem aufschiebend bedingten Erwerb im
Sinne des 14 Abs. I Nr. I a ErbStG gleichzusetzenderZustand geschaffen
(vgl. das Urteil vom 24. September 1935, a.a.O.S. 237). Dies gilt insbesondere
auch mit Rcksicht auf die oben dargelegten Befugnisse der Treuhnder.
Es wird dem vorliegenden Sachverhaltnicht gerecht, wenn die angefochtene
Entscheidung nur davon spricht, dass die Treuhnder sehr frei gestellt
waren. Wie unumschrnktdie Treuhnder hinsichtlich der Beendigung der
Trustverwaltung und der Ausantwortung des Trustvermgensschalten und
walten konnten und dies auch tatschlich getan haben, ergibt sich mit be-
sonderer Deutlichkeit aus der in ihrem Schreiben vom 2. Mai 1957 an die
Bf. gestellten Bedingung fr die Auskehrungdes Trustvermgensan die Bf.,
dass diese einer Auszahlungvon Iooo $ an das O.-Hospital zustimmen mss-
ten. Fr diesen Fall haben die Treuhnder die Ausantwortung des Trust-
vermgens an die Bf. zugesichert. Dieser Sachverhalt ist von den Bf. schon
im Veranlagungs- und im Berufungsverfahren besonders hervorgehoben
worden.

Aber noch aus einem anderen Grunde kann ein Entstehen der Erbschaft-
steuerschuld fr die Bf. im Zeitpunkt des Todes der Erblasserin nicht ange-
nommen werden. Die Bf. weisen in der Rb. zutreffend darauf hin, dass das
Testament der Erblasserin zunchst unausfhrbar war, weil die ausgesetzten
Bruchteile flir die Erben das Ganze der Erbschaft berstiegen (- das Testa-
ment hat7/o verteilt -). Bei Anwendbarkeit deutschen Erbrechts htte

2090 BGB Platz gegriffen, d. h. es wre kraft Gesetzes eine verhltnis-
mssige Krzung aller Erbteile eingetreten. So ist es aber vorliegendenfalls
infolge der Anwendung amerikanischen Erbrechts nicht gewesen, vielmehr
haben die Testamentsvollstreckeram 24 Dezember I 954 mit 3 Erben, nm-
lich den zu je / eingesetzt gewesenen amerikanischen Krperschaften, die
Herabsetzung von deren Anteilen auf t/gvergleichsweise vereinbart. Dieser
Vergleich st durch den M. County Court, Probate Division, am 5. Oktober
1956 gerichtlich genehmigt worden. Mindestens bis zum Zeitpunkt dieser
gerichtlichen Genehmigung des Vergleichs ist der Erbanfall an die Bf.
tatschlich und wirtschaftlich in der Schwebe geblieben.

Kann sonach ein Erbanfall an die Bf. /rhestens im genannten Zeitpunkt
vom 5. Oktober 1956 als eingetreten gelten, so ist der Antrag der Bf. auf
Anwendung der ab i. Januar I955 geltenden Steuerstze des ErbStG be-
grndet. Infolgedessen ist die angefochtene Entscheidung aufzuheben.

Die Sache ist spruchreif. Es besteht keine Veranlassung, von der durch das
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Finanzamt vorgenommenen Ermittlung des steuerpflichtigen Erwerbs
abzugehen, da die abweichendeBerechnung des Finanzgerichts auf blossen
Annahmenund Mutmassungenberuht. Hiernach ergibt sich folgende Steuer-
berechnung:
Erwerb einschliesslichamerikanischerErbschaftsteuerabge-

rundet ($ 32 ErbStG) je .......... . . . 87 IOO,- DM
Hiervon Steuer nach SteuerklasseV (24 %) ..... 20 904,- DM

abzglich /S der amerikanischenErbschaftsteuer..... 2 958,25 DM

Steuerje Bf. ................... 17 945,75 DM

Source: Bundessteuerblatt I96I, Teil III Nr. 17
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UNITED STATES OF AMERICA

Tax court holds interest-free loan to shareholder creates no taxable income

by

JAMES T. WILKES, JR.
The Tax Court, in the Dean case, has ust ennunciateda tax rule o/ considerable

interestand having implicationsbeyond the confines of this particularset of facts.
This article analyzes the decision holding that interest which might have been
attributable to a loan by a corporationto a stockholderdoes not give rise to taxable
zncome.

The Tax Court, by its recent opinion in J. Simpson Dean, (35 TC No. I33)
has taken a bold step into a new and nteresting area. There, in a decision
reviewed by the full court, it was held that no taxable income resulted to the
stockholders of a controlled corporation where the corporation made loans
to the stockholderson an interest-freebasis. To the majority of the court, the
important factor appears to have been that, had the taxpayersbeen required
to pay the interest, they would have been entitled to an interest deduction
offsetting the asserted interest income,

The facts, which were stipulated, showed that the taxpayersowned nearly
go % of the Nemours Corporation, a personal holding company, and were

indebted to the corporation on noninterest bearing notes in the amount of
approximately $2,000,000 during the taxable years in question. Relying on

the theory that the taxpayers enjoyed an economie benefit, the Commssion-
er, by amended answer, asserted a deficiencybased on an interest rate of 60'0, ,t
the legal rate of interest in Delaware, the state of incorporation.

Inasmuch as the stipulation showed that the taxpayers could have bor-
rowed money at the prime rate, the Commissioner,on brief, argued that the
measure f the income attributable to the taxpayers from the free use of the
borrowed funds should be the lesser prime rate of interest rather than the le-

gal rate.
The Commissoner's theory in the case apparently had its inception in a

statement by the Tax Court in an earlier case involving the gift tax liability
of the same petitioners. There, in Paulina du Pont Dean, (TCM I 960-54)
the court stated: ... Viewed realistically, the lending of over two million
dollars to petitioners without interest might be looked upon as a means of

passing on earnings (certainly potential earnings) of Nemours in lieu of divi-
dends, to the extent of a reasonable interest on such loans...

In the instant case, however, when actually faced with the problem of
deciding the effect of the transaction described n the quotation, the Tax
Court gave no weightt the dictum of the earlier case.

The government argued that the case should be controlled by a seres of
cases taxing stockholders and corporate'officerson the fair rental value of

corporate property used by them on a rent-free basis, The majority of the
court noted that the taxpayers in the rent cases, had rental paymentsactually
been expended, would have been entitled to no corresponding deduction to

Charles A. Frueauff, 30 BTA 449; Perky M. Chandler, I l9 F.2d 623 (CA-3- Reynard-Corporation,30
BTA 45x; P. du Pont Dean, 9 TC 256.
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offset the created income (as opposed to the taxpayers in Dean) and refused to
find the rent cases controlling. Thus distinguishingthe rent c.ses and unable
to rest its opinionupon any affirmativeauthority the Court held : ... that an

interest-free loan results in no taxable gain to the bo,-rower.... a statement
couched clearly in terms of general application.

In a separate concurring opinion four judges expressed the viewpoint
that it was necessary only to find that no deficiency existed by reason of the
nullifying deduction which would accompany any additional income to the

taxpayers.To them the generalizationof the majority that-an interest-free
loan results in no taxable gain to the borrower was far too broad.

In a dissentingopinion, Judge Bruce, who had authored the dictum in the
earlier memorandum decision in the gift tax case, adopted the vie-,vpoint
of the concurring opinion and stated further that the taxpayer had failed
to plead and establish that, had they been required to pay interest on the
loans, they would have been entitlcd to dduct the interest so paid.

While no deficiencywould result from attributionof interest income to the
taxpayers in Dean, if they were permitted the corresponding deduction, the
conclusion of the majority that there was no gross income to the Deans
seems highly questionable. In a different factualsituation, the broad language
of the opinion could produce a more significant impact. Suppose the in-
debtedness to the corporation is incurred...topurchase or carry obliga-
tions... the interest on which is wholly exempt from... taxes under
Section 265(2). Or suppose that the taxpayer in question is in a position to
utilize only the optional standard deduction. In such situations, where the
offsettingdeductionis not available to a taxpayer, the basis for distinguishing
the rent cases is not applicable.

The case, being one of first impression, will undoubtedly not be the last
word on the subject. Because of the significanceof the opinion, due to its ap-
plication to other circumstancessuch as those mentioned above, the govern-
ment will undoubtedly take an appeal from the decision of the Tax Court.
When it does, it will be faced with avoiding the embarrassing language of a

I955 Rev. Rul. 55-713 (1955-2 CB 23) iuvolving split-dollar insurance, where
the Commissionerfound : ... the subs tance of the insurancearrangementbe-
tween the parties is all essential respects the same as if Y corporation
makes annual loans without interest... The mere making available of
money does not result in realzed income to the payee or a deduction to the
payor. (Further implications of the Dean case for split-dollar insurance wil]
be discussed in considerable detail in an article scheduled here next month.
Ed.)

At any rate, the Tax Court'sview of the issue in Dean should provide food
for the fertile imaginationsof taxpayers who are in a position to obtain the
benefits of interest-free loans.

Source: The Journal of Taxation, June 1961
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REVIEWS - COMPTES RENDUS

AUSTRIA
DR JOSEF ZAPLETAL: Die neue Lohnsteuer, einschliesslichder einkommen-

steuerrechtlichenVorschriften ber die Veranlagung von Arbeitnehmern.
XII. Ergnzungslieferung. Wirtschaftverlag Dr. Anton Orac, Graben I7
Wien I.
Ziel und Aufbau dieses Werkes wurden in der Besprechung in Bulletin

Bd. XI, S I2I gewrdigt.DieXII. Eygnzungslie/erungenthltdie Ergnzung
der bisherigen Ausgabe durch inzwischen ergangene VwGH-Erkenntnisse,
die Ergnzung des Stichwortverzeichnisses;die Bundesgesetze; Abkommen
zur Vermeidung der Doppelbesteuerungmit Schweden und Norwegen und
die EinkommensteuernovelleI96o; und einige Erlsse des Bundesministe-
riums fr Finanzen.

Dr. KARL FELLNER: Stempel- und Rechtsgebhren, Grunderwerbsteuer, Erb-
schalt- und Schenkungssteuer. Gesetze, Kommentar mit Entscheidungen,
Bewertung, Bilanz- und Berechnungsbeispiele.Ergnzung F zur 5. erwei-
tertenAuflage. (Stand vom 30. April I96I) UnterMitarbeitvon Dr. HELMuT
WILDMOSER. Im Selbstverlag, Rntgenstrasse 4, Linz.
ber Ziel und Aufbau des Werkes orientiert die Besprechung in Bulletin

Bd. XI, S. I22. Die vorliegendeErgnzung F bringteine durch die zahlreichen
Erkenntnisse des VerwGH. zur Erbschaft- und Schenkungsteuer und zur

Bewerung notwendig gewordene Neufassung des 4. und 5. Teiles des
Kommentars. Die inhaltliche Erweiterung der Kommentierung hat eine
erhebliche Umfangvergrsserungzur Folge.
BELGIJM
Le Guide Fiscal Permanent publi sous la direction de GASTON van den

AVYLE. Editions Vioburo, 7, Cantersteen, Bruxelles I.
Cet ouvrage de 3500 pages mobiles, avec mises jour parassantmensuelle-

ment sur feuilles mobiles interchangeables, contient tous les impts: impts
sur les revenus, de guerre, sur le capital; droitsd'enregistrement,de succession
et de timbre; taxes de transmission, de luxe, etc. Toutes formalits fiscales,
rclamatins, dclaration, etc. Jurisprudence, commentaires, circulaires
administratives, textes lgaux, oordonns. Les mises jour 225-226 juin-
juillet/aout ont paru.

Recueil des Lois Fiscales sous la surveillance de F. AMERIJCKX, Professeur
ordinaire l'Universit de Gand. Edit par l'Union belge des Conseillers
fiscaux, Documentationjuridique et fiscale A. van der Leest, 343, Avenue
des Pagodes, Bruxelles II.
Les Complments4 et 5 de I96X, de ce livre sur le systme fiscal beige un

compte rendu duquel at publi dans le Bulletin Vol. XII, p. 32 ont paru.

Jurisprudence Fiscale et Sociale. Publi par Documentation juridique et fis-
cale A. van der Leest, 343, Avenue des Pagodes, Bruxelles II.
Les SupplmentsI96I no. 5 et 6 de cette documentationsur la jurisprudence

fiscale belge ont paru.
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CANADA
The Canadian Tax Foundation, 154 University Avenue, Toronto I has

ssued the following publications in its Series Canadian Tax Papers:
No. 24 Corporate Management Con[erence, Toronto, 1961, containing:

Corporate residence as a tax factor by David A. Ward; Twelve years of

capital cost allowances.by Lancelot J. Smith; Luncheon address by Hon.

James N. Allan; The Ontario Retail Sales Tax by John F. Due; and a Sales
Tax Panel with John F. Due as chairman.

No. 25 MARION H. BRYDEN: The costs of tax compliance. A report on a

survey conducted by the Canadian Tax Foundation.
The facts for this study were collected by means of a questionnairedirected

to some 500 'corporate taxpayers.
EUROPE
De Euromarkt in de praktijk. (The European market in practice). EDITED BY

Drs. TH HIJzEN a.o.N. Samsom N.V., Alphen aan den Rijn. Supplements
43-46
A review of this loose-leaf book on the European market was published

in Bulletin XII, p. 27I. The Supplements 43-46 have appeared.

GERMNY
HAROLD NETZLER: Der Verbotsirrtum im Steuerstra/recht. Institut Finanzen

und Steuern, Markt 14, Bonn am Rhein, 1961, 94 S
Der Wert dieser Untersuchung liegt vor allem in dem eingehenden ber-

blick ber die vielfltigen Probleme des Verbotsirrtums m allgemeinen
Strafrecht un im Steuerstrafrecht. Sie gibt darber hinaus gewisse rechts-

politische Anregungen.
Die Steuertarile smtlicher Steuergesetze. I4. Auage. Verlag der Steuertarife

P. Wachsmann, Mnchen-Gladbach.
Die Steuertarife erscheinen nunmehr bereits in der 14. Auage. Allein

schon hieraus erweist sich die Ntzlichkeit und Brauchbarkeit. Dass sie in
der Praxis nicht nur fr die Steuerbeamten, sondern auch fr die Steuer-

pflichtigen eine Lcke fllen, erhht ihren Wert. In dieser I4. Auage sind

Die Steuertarife erweitert, umgebaut, neu eingeteilt und neu durchnume-
rert worden. Das Buch enthlt u.a. Einkommensteuermit zahlreichenHilfs-
tafeln und Tabellen, Steuerabzugder beschrnktSteuerpflichtigen,Aufsichts-
ratsteuer, Krperschaftsteuer, Gewerbesteuer, Umsatzsteuer, Vermgen-
steuer, Erbschaftsteuer, Kraftfahrzeugsteuer, Wechselsteuer, und viele
andere Steuertabellen. Es sind zu dieser Auflage schon 9 Ergnzungsliefe-
rungen erschienen, wodurch das Buch stets auf der Hhe bleibt.

JAKOB THEIS: Praktischer Fhrerdurch das Steuerrecht. 7. Auflage 29. Liefer-
ung. Juni 1961. Verlag Dr. Otto Schmidt, Ulmenallee 96-g8, Kln-Marien-

burg.
Dieses Loseblattwerkbringt das Gebiet des gesamten Steuerrechts in ein-

facher Sprache, veranschaulicht durch Verwendung zahlreicher Beispiele,
nahe.

Mit der 29. Lieferung werden die Teile EinkSt. und KrpSt., GewSt. sowie
die Verkehrsteuern (ausser UmsSt.) auf den neuesten Stand gebracht.

HARTz-OvER: ABC Fhrer Lohnsteuer. 3. Auage. Lieferung 38, Juli 1961.
Fachverlagfr Wirtschafts-und Steuerrecht Schffer & Co., Hacklnder-
strasse 33, Stuttgart O. Preis des GrundwerkesDM 12.-

Die Lieferung 38 enthlt die Anpassung der Stichworte Freibetrag fr
besondere Flle, Mehrere Dienstverhltnisse, Rechtsmittel, Reise-
kosten, Sachbezge u.a.m. an die neue Rechtslage. Im Anhang ist
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enthalten ein Auszug aus Einkommensteuer-Durchfhrungsverordnung,
Verordnung ber die steuerliche Behandlung der Vergtungen fr Arbeit-
nehmererfindungensowie Reisekostenbestimmungenfr Auslandsdienst-
reisen der Bundesbeamten. Bei aller Grndlichkeit sind die Ausfhrungen
so klar und knapp gehalten, dass der ABC-Fhrer Lohnsteuer stets das
handliche und bersichtliche Nachschlagewerkbleibt.

Schnellkartei des deutschen Rechts bzw. des Steuerrechts. Reihe III. Verlag Dr.
Otto Schmidt, Ulmenalleeg6-g8, Kln-Marienburg.
Diese Sammlung bringt die vollstndigen amtlichen Texte einschl. der

ergnzendenBestimmungenund der dazugehrigenNebengesetze. Fussnoten
unterrichten ber Fundstellen und den Zeitpunkt des Inkrafttretens. Die
Loseblattform hlt das \Verk durch schnellste Bercksichtigung etwaiger
Gesetzesnderungenstets auf dem neuesten Stand.

Die Lieferungen104 und Io5 sind erschienen. Inhalt u.a.: Abgrenzung der
Betriebsvorrichtungen vom Grundvermgen; Abzugsfhigkeit von Rck-
stellungen; Geringgige Ausschttungenbei Genossenschaften;Neufassung
des KraftStG; Einkommensteuer-RichtlinienI96o.

CARL HERRMANN, Dr GERHARD HEUER, Dr. ARNOLD HEINING und OTTO
VON SCHILLING: Kommentarzur Einkommensteuer einschl. Lohnsteuer und
Krperschaftsteuer. Lieferung 46. Verlag Dr. Otto Schmidt, Ulmenallee
96-98, Kln-Marienburg
Neben der grndlichen Behandlung des Stoffes liegt der besondere Vorteil

dieses fhrendePraktiker-Kommentarsdarin, dass seine Verfasserals Berater
in der tglichen Praxis stehen und die Nte der Wirtschaft kennen. Auch bei
nderungen im Einkommen- und Krperschaftsteuerrecht ist das Werk
mit seiner bewhrten Loseblattform stets auf dem neuesten Stand von

Gesetzgebung und Rechtsprechung. Die Lieferung 46, enthlt neben dem
neuen Text der EinkStDVO 196o und zahlreichen Ergnzungen des Urteils-
registers vor allem eingehende berarbeitungender Erluterungen zu 16,
20-22,43 und 44

Steuerrechtsprechung in Karteiform. Hchstgerichtliche Entscheidungen in
Steuersachen. Begonnen von ALFONS KROZEK, fortgefhrt von Dr. W.
HBSCHMANN und PAUL KAATZ. Verlag Dr. O. Schmidt, Ulmenallee
96-98, Kln-Marienburg.
Die Sammlung ist nach den Gesetzen und innerhalb des Bereichs des ein-

zelnen Gesetzes nach den Paragraphen geordnet. Sie bietet demnach den
bequemsten, besten und verlsslichsten berblick ber die Rechtsprechung
zu jeder gesetzlchen Bestimmung. Ein Datenregister und ein Sachregister
erleichtern das Aufsuchen der Entscheidungen. Die Entscheidungensind im
ganzen Wortlaut wiedergegeben. Dadurch wird es ermglicht, die Recht-
sprechung zur einzelnen gesetzlichen Bestimmung intensiv zu studieren. Da
die Ergnzungslieferungenn Monatsabstndenfolgen, ist das wertvolleWerk
stndig auf dem neuesten Stand. Es sind erschienen die Lieferungen 4 und
II5.

HBSCHMANN-GRABOWER-BEcK-VON WALLIS-SCHWARZ: Kommentar zum

Umsatzsteuegesetz. Lieferung I9, Juni I96I. Verlag Dr. Otto Schmidt,
Ulmenallee 96-98, Kln-Marienburg
Diese Lieferung enthlt ua. die Erluterungen zu 4 Ziff. I2 und eine

ausfhrliche Kommentierungdes 4 Ziff. 1 7 (50 Seiten) von OFinPrs. a.D.
Prof. Dr. D. Grabower. OFG-Rat Dr. Schwarz hat die von ihm bernom-
menen Erluterungenwieder au den neuesten Stand gebracht.
NETHERLANDS

Belastingtarieven I96I L. J. VEEN, Amsterdam, 79 PP, Price f 2.50
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This booklet contains in a handy form the tarifs of the Dutch income tax,
dividend tax, property tax, company tax, ground tax, house tax, directors'
tax, death duties, gifts tax, registrationtax, stamp duties.

Handboek voor in- en uitvoer onder redactie van Prof. Dr. B. SCHENDSTOK en

J. DE WILLIGEN. (Handbook for import and export). AE. E. Kluwer,
Deventer, N. Samsom, Alphen aan den Rijn.
A review of this Handbook for import and export was published in Bulle-

tin Vol. XIV, p. I6g. The following supplementshave appeared:
Deel B I Tarie] van inverrechten, Heffingspercentages,Supplement 25.
Deel B 2 Tatle/ van invoerreckten, Toelichtingen Beslissingen, Supplementen
8,9.

Vademecum voor in- en uitvoer. Samengesteld door de Economische Voor-
lichtingsdienst. N. Samsom, Alphen aan den Rijn.
A review of this loose-leaf work containing the provisions of importance

for import and export was published in Bulletin XIV, p. 359.
The Supplements254-260 have been published. They consist of new sheets

for the parts on import, export and country surveys.

W. E. C. DE GROOT: Nederlandse Belastingwetten.
N. SamsomN.V. - Publisher - Alphen aan den Rijn, Netherlands.
The seven volumes of this loose-leafsystem on Dutch taxationcontain the

texts of the Dutch tax acts. The nos I87-I88 oj the supplements, which keep
these volumes up-to-date, have been published.

H. W. VERMEULEN and H. G. M. WARDENIER: Teruggaat van omzetbelasting
bij uitvoer, Volume I and II. N. SamsomN.V. - Publisher - Alphen aan den
Rijn, Netherlands.
Supplements88-89 to these loose-leaf volumes have been published.

Mr. J. C. DE WAARD, J. TIGGELMAN and R. M. SMITS: Omzetbelasting (Sales
Tax). Fiscale handleiding.voorde practijk. Vuga-Boekerij,Arnhem.
In Bulletin Vol. XI, p. 151 a review of this loose-leaf handbook on the

Dutch SalesTax legislationwas published.Supplement48 has been published.

A. M. DIJK, G. JANSEN, J. C. SCHROOT and F. VERSTEGEN: De Gemeentelijke
Belastingen. (Municipal Taxes). Vuga-Boekerij, Arnhem.
A review of this loose-leafwork on municipal taxes in the Netherlandswas

published in Bulletin Vol. XI, p. 147. Supplement 39 has appeared.

FED losbladig fiscaal weekblad. (loose-leaf tax weekly). Uitgeverij FED.
Roemer Visscherstraat 29, Amsterdam-West I.
Nos 794-799 of this weekly, which contains tax articles, discussionsof case

law and resolutions,and answers to questions as regards Dutch tax problems,
have appeared.

FED's Fiscaal Repertorium. Uitgeverij FED, Roemer Visscherstraat 29,
Amsterdam-West I.
A staff of experts are employed to make excerpts of Dutch fiscal literature

on cards which are sent to subscribers every month. The cards are filed per
act and then per article. The issue 1961 nr. 3 has been received.

P. KARMELK: Besluit op de VennootschapsbelastingI942. 4th edition. Supple-
ment 8, July I8th, I96I. De BelastingwetgevingSerie D.B. No. 1 3. J Noor-

duijn en Zoon :- Publishers - Gorinchem.
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J. B. KLOOSTERMAN Wetteninzake denaccijns op het gedistilleerd.3rd edition,
Supplement 9, August 3rd, I96I.De Belastingwetgeving Serie I.&A.
No. 8. J. Noorduijn en Zoon - Publishers - Gorinchem.

SPAIN
Manual de la Administracin.T-A-L-E-, Hortaleza 20, Madrid.

In Bulletin XIV p. 43 and IO8 reviews were published of this useful
loose-leaf book which contains a systematic survey of Spanish taxation.
The supplements 30 and 31 of May and June I961 contain new pages for the
parts on legislationand case law, studies and commentaries,and a number of
pages to be exchanged.

SWEDEN
K.G.A. Sandstrm: Beskattning av aktiebolag och aktiegare i Sverige samt i
vissa utlndska stater. Exportfreningens Frlag, Stockholm, I961, 7I Pp.

This booklet contains a comparative survey of the taxation of companies
and dividends in Sweden and a number of other countries.

Taxes in Sweden. SkattebetalarnasFrening, Box 7087, Stockholm 7, 1961.
This brochure is a short, explanatorysummaryof the Swedish direct taxa-

tion system. It presents basic data about the various kinds of taxes (and fees)
that are levied and the tax rates that are applied, and describes the way taxes
are calculated. Its primarypurpose is to short the annual taxes that are

paid by legal residents of Sweden and Swedish corporations, but certain
information concerning estate and gift taxation is also presented. The data
given conforms with tax legislation effective from and including the income
year I96I.

SWITZERLAND
Annuaire Franco-Suisse I96I. Chambre de Commerce Suisse en France, I6

Avenue de l'Opra, Paris (ter), 650 pp. Prix I7 NF ou 15 Fr.s.
L'Annuaire franco-suisse ne contient pas seulement les listes alphabtique

et professionnelledes membres de la Chambrede Commerce Suisse en Grance
mais une foule de renseignementstrs utiles que l'on n'a pas l'habitude de--

voir runis. Il s'agit aussi bien de donnes gnrales (les corps diplomatiques,
les principales administrations et organisations professionnelles, la presse
d'information et professionnelle, les manifestations commerciales), que
juridiques et fiscales (les impts, les recouvrements de crances, l'tablisse-
ment de Franaisen Suisse et de Suisses en France, cartes de travail, cartes de
rsident, stagiaires, etc. . . .), ou de financiers (rgime des paiements et des
investissementsentre la Suisse et la France, les transferts de fonds, etc. . . .).
Un chapitre important, rserv aux changes de marchandises entre les
deux pays, donne tous les renseignements ncessaires l'importateur ou

l'exportateur. Une table des matires dtaille et une mise en page prcise
permettent de trouver en quelques secondes la documentationrecherche.

URUGUAY

Integracion economica de A merica Latina. Cuaderno No. 27. Instituto de
Hacienda Publica, Tristn Narvaja 1546, Montevideo, 1961, 66 pp.
In this brochure different aspects of the economic integration of Latin

Americaare discussed.The first article is especiallydevoted to the tax aspects
of this integration, while in the second part accent is laid on the increase of
trade between the countries concerned.

U.S.A.

Proceedings o/ the Eleventh Annual Institute on Oil and Gas Law and taxation.
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General editor Robert A. Wilson. Presented by the Southwestern Legal
Foundation,Hillcrestat Daniels, Dallas 5, Texas.
The Eleventh Annual Instituteon Oil and Gas Law and Taxation contains

the following reports on tax problems; State taxation of oil and gas; Tax

consequences to lessees of bonus paid for an oil and gas lease; The A.B.C.
deal; Collapsible corporations in oil and gas; does the 1958 Act afford any
relief; Recent developments in oil and gas taxation. The book contains a

table of cited cases and an alphabetical index. As is always the case the book
has been compiled with great case and accuracy.

PRENTICE-HALL: Federal Taxes I96I. Published by Prentice-Hall, Inc.,
Englewood Cliffs, New Jersey.
P-H Federal Taxes consists of nine volumes. VoMmes I, 2 and 3 are income

tax compilation volumes. Within each volume are divisions separated by
tab cards.

Volume 4 is the Index Volume. It contains many finding aids that lead the
reader to the spot that he wants to read. It also contains Cross Reference
Tables and Report Bulletins that keep subscribers abreast of new develop-
ments weekly. Volume 5 is called the Supptemental VoIume. Among the

supplementary ads are: Tax treaties, Index to tax articles, Supplemental
Memo BTA & TC subject Table, Prior Law -- Excess. profits and Income
taxes The Current Decisions Volume contains the texts of all Internal
Revenue Bulletin income and excess profits tax rulings, and court proceed-
ings. It is supplemented each week with current income tax and excess

profits tax decisions and rulings.
Estate and Gift Tax Volume. The researchsystem in this volumeis the same

as it is in the income tax volumes. It contains the compilation, current rulings
and decisions, index, and tinding aids.

Excise Tax volume. For issues relating to this tax one finds the needed
information in this volume.

I.R.C. Volume. This volume contains the complete 1954 Code as amended.

Proposed regulations are also housed in this volume untilthey are finalized

by the Treasury Department. The New Legislation division in the I.R.C.
Volume enables subscribers to follow the course of porposed new income and
excess profits tax law. A new edition of Federal Taxes is published each year,
generally in December. The annual revision involved re-arranging and re-

writing the Compilation in the light of the new developments. Between
annual revisionsFederal Taxes is kept up to date by means of weekly reports.
These reporst consist of new rulings and decisions which are filed in the

appropriate current material divisions. Report Bulletins nrs. I9-32 have

appeared.

Federal Tax Treaties and Related Matters. Prentice-Hall, Inc. Englewood
Cliffs, New Jersey.
P-H 'Tax Treaties and Related Matters contains the full text of all the

treaties to which the United States is a party. Each treaty has an annotated
editorial text which summarizes the treaty provisions under a uniform

paragraph plan. The History paragraph of each treaty summary keeps
subscribers up-to-date with regard to supplementary treaties, regulations,
protocols and other matters. The other uniform editorial paragraphs reflect
the treaty changes when they become effective and cases and rulings relating
to the subject matter. The references in each editorialparagraph lead directly
to the actual treaty article or regulation that is the source of the summary.
Reports40-44 have recentlyappeared.
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U.S.A.

Distribution of Property

Rules applicable with respect to distributionsot money and other property.
Rev. Rul6I-96.

Where a wholly-ownedsubsidiarycorporationpurchasesbonds of its parent
before the due date at a price less than the face amount of the bonds and
later makes a distributiono such bonds to the parent corporation, there is a

distributionof property within the meaning of section 3o1 (a) of the Internal
Revenue Code of 1 954, in the amount of the fair market value of the bonds
distributed or the subsidiary'sadjusted basis for such bonds, whichever is the
lesser. The amount of the distribution so determined is taxable to the parent
corporation in the manner provided in section 3o1 (c) of the Code.

The difference between the amount of the distribution determined under
section 3o1 (b) (I) (B) of the Code and the face amount of the bonds receiyed
is income to the parent corporation from the discharge of indebtedness
within the purview of section 6I (a) (i2) of the Code.

Advice has been requested as to the tax treatment of a distribution by a

subsidiary corporation to its parent corporation of bonds of the parent
corporation acquired by purchase.

A subsidiary corporation, wholly-owned by its parent, acquired through
cash purchases n the open market certain bonds of the parent corporation
due January i, 2000. Later the subsidiary corporation made a distribution
in kind to its parent corporation consisting of the parent's bonds in the face
amount of I,400x dollars. At the time of this distribution, the total fair
market value of the parent's bonds so distributed was 98ox dollars. The
subsidiarycorporationhad an adjusted basis for these bonds of i ,2oox dollars.
The parent and subsidiary corporation did not join in filing a consolidated
return in the year of distribution. The parent (debtor) corporation was fully
solvent before the distribution whch resulted in a I,40ox dollar reduction in
its indebtedness. The subsidiary had earnings and profits available for the
payment of dividends in an amount in excess of the cost to it of the bonds
distributed.

Section 3o1 (a) of the Code provides that * **a distribution o property
(as defined in section 317 (a)) made by a corporation to a shareholder with
respect to its stock shall be treated in the manner provided in subsection
(c).

Section 301 (b) (I) of the Code provides, in part, that * * * the amount of
any distribution shall be-

(B) CORPORATE DISTRIBUTEES.-If the shareholder is a corporation, the
amount of money received, plus whichever of the following is the lesser:
(i) The fair market value of the other property received; or

(iiI The adjusted basis (in the hands of the distributing corporation imme-

diately before the distribution)of the property received * * *

Section 3I7 (a) of the Code defines property for the purposesof corporate
distributions; and section I.317-I of the Income Tax Regulations provides
that the term property means any property (including money, securities,
and indebtedness to the corporation) other than stock, or rights to acquire
stok, in the corporation making the distribution.
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Section 61 (a) of the Code states that gross ncome means all income from
whatever source derived, including income from discharge of indebtedness.
Section 1.6i-i2 of the Income Tax Regulations states, in part, that the
discharge of indebtedness, in whole or in part, may result in the realization
of income.

In view of the foregoing provisions of the statuteand regulations,it is held
as follows:

I) The distributionby the subsidiary corporation to the parent corporation
of the parent's bonds in the face amount of I,40ox dollars constitutes a

distributionof propertywithin the meaning of section 3oi (a) of the Code
in the amount of 98ox dollars (the lesser of the fair market value of the

property at the date of distributionor the adjusted basis of such property
to the subsidiary corporation). Such amount is taxable to the parent cor-

poration in accordancewith the provisions of section 3ox (c) of the Code.

2) The difference between the amount of the distribution received from the

subsdiarycorporation under (I) above and the face amount of the bonds
received (420x dollars) is income to the parent corporation from the
discharge of indebtednesswhich is includible in gross income as provided
in section 6I (a) (12) of the Code.

3) The earnings and profits of the subsidiary corporation must be reduced
by the adjusted basis in its hands of the bonds distributed (I,200x dol-

lars), as required by section 312 (a) of the Code.

4) The subsidiary corporation realizes no taxable income or deductible loss
by reason of its distribution of the parent' bonds (section 3II (a) of the

Code). Rev. Rul. 6I-96
Source: Internal Revenue Bulletin, 22.5.I96I
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ZUR FRAGE DER AUSLEGUNGVON STEUERGESETZENIN DER

BUNDESREPUBLIKDEUTSCHLAND

UND IN DEN NIEDERLANDEN

(Schluss)
von

Mr. H. SCHUTTEVER

Professor der Staatsuniversitt Utrecht

Vize-Prsident des Oberlandesgerichtsim Haag

VIII.Zur allgemeinen Auslegungslehre
Wir sahen, dass, wenn auch die deutsche und die niederlndische

Judikaturprinzipiellnicht als zwei Seelen, ein Gedanke betrachtet
werden knnen, bestimmt doch nicht die Rede von juristisch feind-
lichen Brdern sein kann. Sahen wir doch dass die Ergebnisse der

Auslegungspraxisin der Bundesrepublik und in den Niederlanden
sich auf dem Gebiete das wir, wenn auch kurz, untersuchthaben, im
Grossen und Ganzen decken. Vieles musste ich unbeachtet lassen,
wie den Einfluss von Treu und Glauben im Steuerrecht, die steuer-

rechtliche Behandlung fehlerhafter oder sittenwidriger Rechtsge-
geschfte, die Bedeutung der Rckvirkung oder Rckgngig-
machung von Rechtsgeschaften, Steuergesetz und Verfassung, die

Bedeutung von sogenannten Richtlinien u.s.w. Auch hier wre

jedesmal manche Verwandtschaft zu zeigen gewesen.
Bleibt uns unsre Kernfrage: was st besser, was ist juristisch

mehr angemessen: ein System wie das deutsche, im dem die Proble-
matik in einer Anzahl von Gesetzestexten ber Auslegung, Schein-

geschfte und missbruchliche Steuerumgehung zu erfassen ver-

sucht wird, oder unser System, in dem man sie auf den Grundlagen
der allgemeinen Rechtsdogmatikbehandelt. Oder aber, wird da der
deutsche und der niederlndische Jurist jeder seine eigene Antwort

geben, jeder aus seiner Welt heraus
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Fr mich bietet sich hier keine Frage: ich gebe unsrem System
den Vorzug. Ws in den Niederlanden auf dem Gebiete der Aus-

legung von Steuergesetzen stattfindet steht m.E. im Einklang mit

den allgemeinen Ansichten welche die heutigen Juristen auf dem

Auslegungsgebiet lehren. Dabei gehren doch wirtschaftliche Be-

deutung und Entwicklung der Verhltnisse unter den zahlreichen

Mitteln, die zur Auffindung des Willens, nicht des Gesetzgebers,
sondern: des Gesetzes dienen. Und wenn ich von den heutigen JU-
risten rede, so sind damit sowohl die deutschen wie die niederln-

dischen Juristen gemeint. Ist doch deutlich auch in Deutschland im

20. Jahrhundert eine neue Entwicklung der Rechtstheorie und der

Methodenlehrezu erkennen,welche auch ihren Widerhallinder Aus-

legungsmethode gefunden hat. Der Geseztestext soll ausgelegt
werden, und unter dem Begriff Auslegung soll man eine Ausein-
anderlegung, die Klarstellung, die Verdeutlichung des n ihm be-

schlossenen Sinnes verstehen. Es ergibt sich dabei -- weil doch die

meisten der vom Gesetze verwandten Allgemeinvorstellungenun-

scharfe Rnder haben(33) -- die Notwendigkeit der Auslegung
aller Gesetzestexte. So muss -- schon Von Savigny (System, S. 206

ff, 2II hat das errtert -- Auslegung nicht nur betrachtet werden

als ein wissenschaftliches Geschft, Anfang und Grundlage der

Rechtwissenschaft,sondern obendrein als eine Kunst die sich

nicht durch Regeln mitteilen oder erwerben lsst. Und, so mchte

ich betonen: auch nicht mittels gesetzlicher Regeln!
Bleibt nur die Frage: wann aber ist dann das Ergebnis der Aus-

legung als richtig zu betrachten
Die Antwort auf diese Frage hngt davon ab, wie man das Er-

kenntnisziel der Auslegung bestimmt. Sie wrde uns auf den Schei-

deweg fhren knnen, dessen eine Richtung als Wille des Gesetz-

gebers, dessen andere als normativer Gesetzessinn angedeutet
werden knnte.

Bekanntlich stehen sich ja im rechtsphilosophischenund metho-

dologischen Schrifttum in Deutschland seit dem Ende des 19.

Jahrhundertszwei Theorieen gegenber, die subjektive oder Wil-

lenstheorie und die objektive Theorie oder Theorie der immanenten

Gesetzesdeutung. Deser Gegensatz besteht -- es ist u.a. von

Larenz mit Beispielengezeigt worden -- noch in der Gegenwart, oft

ss) Dieser Ausdruck ist von Karl Larenz, Methdenlehreder Rechtswissenschaft,Seite 234
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sogar in ein und dernselben Werke, insbesondere auch in der Stel-

lungnahme hchster Gerichte (cf. Ennecerus-Nipperdey,Allg. Teil

des Buerg. Rechts, 15. Auflage, Par. 54, II, gegenber ebenda Par.

56 II). Sucht man aber eine Synthese, so lsst sich m.E. sagen dass
das Gesetz seinem Wesen nach weder nur ein Willensakt oder

Befehl, noch zeitlose,objektiveVernunft sei, sondern bis zu einem ge-
wissen Mass beides. Dies wrde dahin gehen, dass die Ermittlungdes
tatschlichen Willens des historischen Gesetzgebers zwar ein

wichtiges Moment ist, doch nicht das letzte Ziel der Auslegung
sein kann. In dieser Auffassung(34) ist Ziel der Auslegungdie Ermitt-

lung des (heute) massgeblichen, also eines normativen Gesetzes-
sinnes. Es war deshalb dass ich dem Ausdruck der Wille des Ge-
setzes den Vorzug gab vor dem Ausdruck: der Wille des Gesetz-

gebers.
Dass in diesem Gedanken die Notwendigkeit -- berigens auch

die Selbstverstndlichkeit-- einer wirtschaftlichenBetrachtungs-
weise, einer Wertung also der wirtschaftlichen Bedeutung des
betreffenden Gesetzes enthalten ist, mchte ich ohne weiteres als
deutlich betrachten. Ahnlichesgilt zweifellosfr die Notwendigkeit
der Beachtungeiner Entwicklungder Verhltnisse.Wird ja auch
auf dem Gebiet des Zivilrechts -- gerade so wie auf dem Gebiet des
Strafrechts und des Verwaltungsrechts-- der Mglichkeit eines Be-

deutungswandels einer Gesetzesnorm auch in Deutschland weit-

gehend Rechnunggetragen, und dies sowohl im Schrifttum als auch
in der Judikatur. Namentlich erwhne ich jene Flle, in denen man

anerkennt, dass irgendwelche in der Zwischenzeit eingetretenen
Umstnde eine andere Auslegung als bisher nunmehr erforderlich
machen. Grnde fr einen solchen Bedeutungswandel der Norm
knnen sich ergeben aus einem Wandel des allgemeinen oder der
rechtswissenschaftlichenSprachgebrauchs, aus einem Wandel der-

jenigen tatschlichen Verhltnisse wo auf die Norm zugeschnitten
war, der Normsituationalso; endlich aus einem Wandel der ob-
jektiven Kriterien, insbesondere der als massgeblich erachteten

Rechtsprnzipien und Bewertungsgrundstze, wie er sich aus der

Gesamtrichtung der Rechtsentwicklung, letzthin aus der Entwick-

lung des Allgemeinen Rechtsbewusstseinsergeben kann (Larenz

4) Befrwortet von Larenz, ebenda; meine nachher folgende Beispiele aus der Strafrecht-
sprechung sind dem Werke von Larenz entnommen.
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262). So hat -- ich nenne nur einige Beispiele -- der Bundesgerichts-
hof hinsichtlich des Ausdrucks Waffe im Sinne des Strafgesetz-
buches eine Erweiterungdes Sprachgebrauchsfeststellen zu knnen

geglaubt, indem die Verwendung von Salzsure als Angriffsmittel
gegen eine Person als Gebrauch einer Waffe betrachtet werde

(BGHSt. I, 3), So hat der Wandel der tatschlichenVerhltnissedie
entscheidende Rolle gespielt bei der Auslegung (vom BGH) des

(frheren) Gesetzes ber den Verkehrmit Kraftfahrzeugenvon 19I9
in Bezug auf die vor einemhalben Jahrhundertnoch nicht voraus zu

sehende Entwicklung des Kraftfahrzeugverkehrs (Larenz 265).
Auch als das BGH entschied, dass die Worte aus einem umschlos-
senen Raume im Par. 243 Ziff. 2 StGB auch in Bezug auf ein Kraft-

fahrzeug zu verwenden seien, hat er sichtlichbercksichtigt,dass im
Zeitalter des Kraftfahrzeugs der durch die Bestimmung gewhrte
verstrkte Diebstahlsschutz gerade auch fr die in einem solchen

untergebrachtenSachen erforderlich sei (BGHSt, I, I67). Dabei ist

hingewiesen auf die... wirtschaftlicheEntwicklung die sich seit

I87I vollzogen hat.

IX. Schlussleort

Nicht zufllig whlle ich zum Schluss meine Beispiele aus dem Ge-
biet des Strafrechts, Teil des ffentlichen Rechts wie das Steuer-
recht. Und absichtlich fiel meine Wahl dabei auf ein Urteil, in dem
die Rede war von wirtschaftlicherEntwicklung, -- gewissermas-
sen eine Zusammensetzungvon wirtschaftlicher Bedeutung und

von ,Entwicklungder Verhltnisse!
Nur so eine Betrachtungdes Gesetzes, sowie der Methode und des

Zieles der Gesetzesauslegungwird uns vor Stagnation, vor Begriffs-
jurisprudenz, vor einem System behten, in dem man -- wie mein

UtrechterFakulttsprsidentund -Kollege J. J. M. van der Ven vor

einigen Jahren sagte(35) -- ,die Rechtsphnomne zu isolieren
sucht von moralischen und metaphysischen Betrachtungen einer-

seits und von sozialen, wirtschaftlichen und anderen Tatsachen
anderseits.

' ' Und gerne mchte ich eine in dieser Hinsicht so gut
passende Aussage eines grossen deutschen Juristen zitieren:

Der Wille des Gesetzgebersfllt zusammen mit dem Willen des

35) In einem AufsatzMenselijkeverhoudingenen het recht (aufgenommenin Menselijke
Verhoudingen II, Bussum x948, Seite x82).
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Gesetzes. Der Wille des Gesetzgebers, dessen Feststellung ihr Ziel
und ihr Ergebnis ist, wird nicht durch die Auslegung auf einen be-
stimmten Inhalt fr alle Zeit fixiert, sondern bleibt fhig, auf neue

Rechtsbedrfnisse und Rechtsfragen vernderter Zeitverhltnisse
mit neuen Bedeutungenzu antworten, er ist nicht zu denken als der
einmalige Willensvorgang, der das Gesetz hervorgerufen hat, son-
dern als der das Gesetz tragende wandelbare Dauerwille(36).

In soweit knnen wir also als deutsche und als niederlndische
Juristen ber das zu befolgende System der Gesetzesauslegungeinig
sein.

Knnen wir aber auch darber einig sein dass so ein System
weder im Zivilrecht, noch im Strafrecht, noch auch im Steuerrecht

'gesetzlicherAuslegungsparagraphenbedarf Und dass sogar derglei-
che Paragrapheneher schdlich -- weil an sich niemals erschpfend
und selber auch wieder auslegungsbedrfig -- sind Ist in dieser
Hinsicht nicht auch bezeichnend dass sic die in der Schweiz vor-

wiegende Berufung auf eine wirtschaftlicheBetrachtungsweiseim
Steuerrechtnicht auf gesetzliche Auslegungsvorschriftensttzt (37)

Knnenwir meine Folgerungen bejahen, so denken wir wieder an

die Arbeit von Enno Becker, und zumal an seine Wrdigung des
Auslegungsparagraphenseiner RAO, deiner, wie er selbst gesagthat,
fast mehr Gewicht beilege als dem ganzen (fibrigen)-Inhalt dieses
Gesetzes.

Ich frage mich ob man -- wenn man in der Bundesrepublikvor
der Notwendigkeit einer gesetzlichen Neuarbeit stehen wrde --

diese Auslegungsvorschriftbeibehalten wrde. Die Rechtsentwick-
lung ist nicht stehengebleben; es ist Becker selber gewesen, der
weitgehenddiese Gedankenentwicklungstimuliert und geleitet hat.
Aus meinem Gesichtskreise -- der Gesich'tskreiseines niederlndi-
schen Juristen - kann ich nur die Auffassung vertreten dass, was

Becker in einer so verhngnisvollenZeit schuf -- eine Zeit berdies,
in der eine mehr wissenschaftliche Betrachtung des Steuerrechts
noch in den Kinderschuhenstand -- jetzt seine Daseinsberechtigung
verloren hat und zu sehr die Gedanken von dem Postulat ablenkt

*) Gustav Radbruch, Rechtsphilosophie,4e Auage, Seite 2 I2.
'7) Vgl. Blumenstein, System des Steuerrechts, und dazu noch J Wackernagel,Die Steuer-

umgehung und ihre Verhtung, Basel, x949, somit W. Storck, AuslegungsproblemeimSteuerrecht bei Zivilrechtlichen Begriffen und Rechtsgestaltungen, Zrich, I954
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dass man auch das Steuerrecht unter dem Gesichtspunktder heuti-

gen Rechtstheorieund Methodenlehre zu bringen hat.

Man knnte m.E. sogar fragen: hat nicht Becker -- der nach sei-

nen eigenen Ausserungen als Student ein begeisterter Anhnger
der Begriffsjurisprudenz gewesen sei und erst durch die Erfahr-

ungen des Lebens gewandelt worden ist (38) -- schon damals den

deutschen Juristen einigermassen Unrecht getan, wenn er meinte

gesetzlich verhindern zu mssen dass die Auslegung der Steuer-

gesetze von Begriffsjurisprudenz, von Fanatismus oder Lebens-

fremdheit beherrscht werde
AuchdervorhinerwhnteGesetzesparagraphberScheingeschfte

ist, wie ich schon sagte, als berfssig zu betrachten. Ich halte es

aber fr mglich dass der deutsche Jurist - auch .der Jurist von

heute -- auch darber anders denken wird. Lsst sich doch in

brgerrechtlicherHinsicht ein grosser Unterschied zwischen den ge-
setzlichen Bedrfnissendeutscher und niederlndischerJuristen er-

kennen; ich brauche nut'auf die Paragraphen II6 bis I22 der BGB,
ber Abweichungenvon Wille und Erklrung (geheimer Vorbehalt,
Scheingeschft,nichternstlicheWillenserklrungfehlgegangeneEr-

klrung, u.s.w.) zu verweisen. Natrlich kennt man in den Nieder-

landen wohl die Probleme, aber keine gesetzliche Regelung wie die

deutsche, welche von den niederlndischen Juristen - ich zitiere

Asser-Rutten -- als einerseits schwer und unntig verwickelt be-

trachtet wird, andrerseits als nicht ausreichend, zahllose nicht ge-

regelte Fragen zu beantwortenund schliesslichals die Rechtsgewiss-
heit nicht besser verbrgende als die Systematik welche -- ohne

Gesetzestext-- Lehre und Jurisprudenzbei uns geschaffenhaben(39).

So betrachtet ist meine Kernfrage vielmehr eine Frage welche

Deutsche und Niederlnder jeder nur nach seiner Art, aus seiner

Denkwelt heraus, beantworten knnten. Das vorzgliche deutsche
steuerrechtliche (und brgerrechtliche) Schrifttum widmet dem

niederlndischenSystem und den niederlndischenAuffassungen in

Lehre und Rechtsprechunggar keineAufmerksamkeit.Ohne Zweifel

drfte die Ursache in Sprachschwierigkeiten liegen. Ich meine

88) W Weinsheimer, in seinem (in Anm. Io erwhnten) Buche, Seite 23, mit Hinweis auf
St.U.W. I930, Seite 745.

s9) Asser-Rutten,De overeenkomsten de verbintenis uit de wet, I954, blz. Io6.
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aber -- und man wird mir das zugestehen -- dass die Kenntnisder

Entwicklungin unsrem Lande fr den deutschen Jurist von Interes-
se sein knnte, und -- darf ich es sagen -- dass vielleicht diese

Erweiterung seines juristischen Gesichtskreisesfr ihn eine ebenso
ntzliche Erfahrungsein drfte wie fr uns die Kenntnisnahmeder
deutschenLehre und Rechtsprechung.In diesem Gedankenhabe ich
den Anlasz zu meinen rechtsvergleichenden Bemerkungen ber

Auslegungsfragengefunden.
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ALGERIE

AMENAGEMENTS FISCAUX (I)

REEVALUATION DES BILANS EN ALGERIE

(Dispositions du Dcret du 27 dcembre 1960 paru
au Recueil des Actes Administratifs de la Dlgation
Gnrale Franaise en Algrie - du 3 janvier I96I)

par
Matre MAX HUBERT BROCHIER (Alger)

L'article du 8 dcret no 60-1457 du 27 dcembre 196o portant
amnagements fiscaux dans les dpartements algriens supprime,
raison des variations de prix postrieuresau 30 juin I959, la facult

pour les entreprises de procder la revision de leur bilan dont
elles bnficient depuis 1945.

Cependant, les articles 6 et 7 dudit dcret prvoient respective-
ment:

d'une part, l'obligation, pour les entreprises industrielles ou--

commerciales les plus importantes de procder, avant l'expira-
tion d'un certain dlai et pour une dernire fois, une telle

opration;
d'autre part, pour les entreprisesnon soumises cette obligation,--

la possibilit-de rvaluer, dans les mmes conditions, tout ou

partie des lments de leur bilan.
Le prsente tude a pour objet de prciser les modalits de ces

nouvelles revisions qui peuvent tre opres pour la premire fois
la clture des exercices arrts compter du Ier fanir I96I, date

d'entre en vigueur du dcret susvis.

REVISION OBLIGATOIRE DES BILANS

I. Conformment aux dispositions de l'article 6-I du dcret du

27 dcembre 196o, les entreprises vises aux articles 55 et 57-2'
alina (1 4o) du Code algrien des Impts directs, sont tenues de
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procder la revision de l'ensemble des lments de leur bilan, lors-
que la moyenne annuelle de leur chiffre d'affaires ralis au cours

des trois derniers exercices clos avant le Ier janvier I96I est sup-
rieure 5 millions de nouveaux francs.

La revision obligatoire doit tre effectue suivant les rgles
traces par l'article 75 du Code algrien des Impts directs, sous

rserve des amnagementsapports ces rgles par le paragraphe 2

dudit article 6.
Sous peine de l'application d'une astreinte, les entreprises int-

resses doivent procder une telle opration avant le Ier janver
I964

2. Pour tre soumises la revision obligatoire de leur bilan, les
entreprises doivent:

exercer une activit industrielle ou commerciale au sens des--

articles 55 ou 57-2 alina (i 4o) du Code algrien des Impts .

directs;
avoir ralis un chiffre d'affaires moyen annuel suprieur 5

--

millions de nouveaux francs au cours des trois derniers exercices
clos avant le Ier janvier I961.

3. L'obligation de procder la revision de leur bilan incombe
aux entreprises -- franaises ou trangres -- vises aux articles

55 et 57-20 alina (I 4*) du Code algrien des Impts directs.
De ce fait, chappent cette obligation, bien qu'elles aient t

prcdemment autorises procder la revision de leur bilan:
les entreprises passibles de plein droit ou aprs option de--

l'impt sur les bnfices industriels et commerciaux mais
n'ayant pas un objet industriel ou commercial (socits par
actions exploitant un domaine agricole);
les exploitants agricoles soumis au rgime du bnfice rel.--

De mme et en vertu d'une disposition expresse du paragraphe
5 de l'article6 du dcret du 27 dcembre 196o, les socitsd'investis-
sement soumises aux dispositions de l'ordonnance du 2 novembre

1945, sont dispenses de l'oblgation de procder la revision des
lments de leur bilan.

4. 'Ralisation d'14n chifIre d'al/aires moyen annuel supereur
.

5 millions de nouveaux /rancs. -- Les entreprises ci-dessus dfinies
ne sont astreintes l'obligationde reviser leur bilan que si la moyen-
ne annuelle du chiffre d'affaires qu'elles ont ralis au cours des
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trois derniers exercices clos avant le Ier janvier I961 est sup-
rieure 5 millions de nouveaux francs.

Pour l'applicationde cette disposition, il convient de totaliser les
chiffres d'affaires des trois exercices considrs, quelle qu'en ait
t la dure et quelles que soient les modifications intervenues dans
les conditions d'exploitation au cours de ces exercices, et d'appli-
quer au total ainsi obtenu le rapport existant entre le chiffre I2

et le nombre de mois compris dans lesdits exercices.
Dans de cas gnral o les exercices ont une dure uniforme de

12 mois, il suffit de diviser par 3 le total du chiffre d'affaires ralis
au cours de ces exercices.

Lorsqu'il s'agit d'une entreprise nouvelle n'ayant pas encore

arrt trois exercices avant le ler janvier I96I, la moyenne annuelle
du chiffre d'affaires est apprcie en fonction tant du chiffre
d'affaires total ralis depuis la cration et jusqu' la clture du
dernier exercice arrt avant le Ier janvier 1961, que de la dure de
cette priode.

Si aucun exercice n'a t clos avant le ler janvier 196I, l'entre-

prise chappe, de plein droit, l'obligationde procder la revision
de son bilan.

Seuls doivent tre retenus les chiffres d'affaires affrents aux

oprationsdont les rsultats sont normalementsoumis l'impt sur

les bnfices industriels et commerciaux l'exclusion, par cons-

quent, des chiffres d'affaires raliss dans le cadre d'une activit
industrielle ou commerciale exerce hors d'Algrie.

Quant au chiffre d'affaires de chaque exercice, il comprend:
non seulement le chiffre d'affaires provenant des oprations--

d'exploitationproprementdites
mais galement, le cas chant, le montant des revenus acces---

soires, tels que revenus fonciers et mobiliers.
Par contre, il doit tre fait abstraction des plus-values provenant

de la cession d'lments de l'actif immobilis au sens de l'article 65
du Code algriendes Imptsdirects, sans qu'il y ait lieu de distinguer
suivant que l'entreprise s'est ou non place, du chef de ces plus-
values, sous le bnfice de l'exonrationdicte par ledit article 65.

Modalitsde la revisionobligatoire.
I0 La revision obligatoire des bilans doit, en principe, tre
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effectue, en fonction des variations de prix intervenues jusqu'au
30 juin 1959, suivant les rgles traces par l'article 75 du Code

algrien des Impts directs.

Toutefois, la n6uvelle revision comporte deux particularits:
d'une part, cette revision doit normalementporter sur l'ensemble--

des lments du bilan (immobilisations, portefeuille, crances

et dettes en monnaie trangre) ;

d'autre part, les entreprises seront tenues d'inscrire en compta---

bilit les valeurs maxina rsultant de la rvaluation. Cepen-
dant, en ce qui concerne les immobilisations, elles pourront
pratiquer sur les nouvelles valeurs un abattement qui, sauf

justification, ne pourra pas excder 25%.
Mais il demeure entendu que, seuls, les lments existant la

date du bilan rvispourront tre rvalus, l'exclusionde ceux qui
figuraient l'actif au 30 juin 1959et qui ont disparudepuiscettedate.

2 Toutes les immobilisationsfigurant l'actif la date du bilan
revis doivent, en principe, tre rvalues, qu'elles aient ou non

tdj prcdemment rvalues.

Toutefois, dans le cas exceptionnel o une telle rvaluation-

ferait, en ce qui concerne les immobilisations amortissables non

encorer'alues, ressortir une moins-value, les entreprises pourront
maintenir sans changement les valeurs comptables de ces immobili-
sations.

30 Les nouvelles valeurs maxima seront dtermines suivant les

rgles prcdemment en vigueur, mais en fonction des nouveaux

indices fixs, pour les immobilisations, par l'arrt du I7 janvier
I96I.

Lorsqu'il ne sera pas procd la rvalutation la clture du

premier exercice arrt aprs le 3I dcembre 196o, il conviendra,
bien entendu, pour la dtermination de la nouvelle valeur comp-
table, de tenir compte des amortissementsqui aurontt pratiqus

la date de cette clture et, le cas chant, laclturedes exercices
.

suivants.
Les valeurs inscrites au bilan aprs rvision devront, en principe,

correspondreaux nouvelles valeurs ainsi dtermines.

Toutefois, les entreprises pourront pratiquer sur ces nouvelles

valeurs, pour tout ou partie de leurs immobilisations,un abattement

qui, sauf justification, ne pourra excder 25%.
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Il est prcis, cet gard:
d'une part, que les entreprises qui entendront pratiquer un--

abattement suprieur 25o auront, en fait, tablir que la
valeur nette retenue n'est pas infrieure la valeur relle des
immobilisationsconsideresau 30 juin I959;
et, d'autre part, que le taux de l'abattement devra tre appli---

qu tant la valeur d'actif maxima rvalue qu'au montant
des amortissementseux-mmes rvalus.

Porte[euille titres. -- La facult de procder la revision des
bilans tant supprime raison des variations de prix postrieures
au 30 juin I959, la nouvelle valeur d'actif de chaque titre sera, en

fait, gale la moins leve des deux valuationsci-aprs:
son cours au 30 juin I959 ou sa valeur intrinsque cette date,--

suivant que le titre est cot ou non cot;
le chiffre obtenu en multipliant son prix d'acquisition par--

l'indice fix par l'arrt du I7 janvier I96I en ce qui concerne

le portefeuille et correspondant son anne d'acquisition; cette

seconde limite pourra, en ce qui concerne les titres non cots,
tre rduite au maximumde 25%.

Il devra tre uniformment fait tat, sans aucun abattement, de
la plus faible des deux valuations ainsi obtenues, mme si cette

valeur est suprieure celle des titres la date du bilan rvis.

Mais, en ce dernier cas, la moinsvalue pourra tre constate, en

franchise d'impt, par voie de provision pour dprciation.
Ddlai imparti pour procder la revision obligatoire. -- Conform-

ment aux dispositions de l'article 6-1 du dcret du 27 dcembre

I96o, les entreprises intresses devront procder la revision de
leur bilan avant le Ier janvier 1964.

Comme d'autre part, une telle opration devra ncessairement
intervenir la clture d'une exercice, il s'ensuit que la revision

pourra tre faite dans le bilan de l'un quelconque des exercices clos
entre le Ier janvier I96I et le 3I dcembre 1963 et, notamment,
dans le bilan de l'exercice clos le 31 dcembre I961.

Etant donn le travail important qu'entranerala revision obliga-
toire des bilans, les entreprises auront le plus souvent intrt
effectuer cette revision en totalit, la clture d'un exercice dter-

min, en ce qui concerne l'ensemble des lments du bilan.

Toutefois, rien ne s'oppose ce que cette revision soit effectue en
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plusieurs temps -- certains lments tant rvalus la clture
d'un exercice et les autres la clture de l'exercice suivant ou bien
certains lmentsn'tant dans un premier stade rvalus que pour
une valeur infrieure la limite maxima rsultant de l'application
des indices -- tant entendu que l'entreprise devra procder avant

le Ier janvier [964 un complmentde rvaluation.

Dans le cas o une entreprise n'aurait pas effectu la revision de
son bilan avant le Ier janvier I964, elle demeurerait, bien entendu,
tenue d'y procder et serait, jusqu' ce qu'elle se ft conforme

ses obligations, passible de la sanction dicte par l'article 6-3 du
dcret du 27 dcembre I96o.

Sanctions. -- L'article 6 susvis stipule, en son paragraphe 3,
qu'en cas d'infraction aux prescriptions des paragraphes I et 2

dudit article, les entreprises seront passibles d'une astreinte gale
2 p. IOOO du chiffre d'affaires, ajust l'anne, ralis au cours du

dernier exercice clos avant le Ier janvier I96i.
Cette astreinte sera constate et recouvre chaque anne dans

les conditions prvues l'article I2I du Code algrien des Impts
directs.

Elle sera applicable, non seulement lorsque l'entreprise n'aura

pas procd la revision de son bilan, mais galement lorsque,
ayan : effectu une telle opration, l'entreprise ne se sera pas
conforme aux modalits de la revision, telles qu'elles sont fxes au

paragraphe2 de l'article 6 du dcret du 27 dcembre ][960 (rvalua-
tion limte certains lments, nouvelles valeurs d'actif diffrentes
de celles rsultant de l'application des rgles lgales.

Dans l'hypothse contraire, il y aurait lieu de se borner inviter

l'entreprise se conformer aux prescriptions lgales la clture de
son plus prochain exercice, en l'informant que, faute pour elle de

s'y conformer, l'Administration ne pourrait, partir de la date de
clture du premier exercice arrt postrieurement cette notifica-

tion, que sanctionner les infractions commises et non ainsi rpares.
En fait, l'astreinte devra tre calcule et applique suivant les

distinctions ci-aprs :

Lorsque l'entreprise aura rpar l'infraction commise moins--

d'un an aprs l'expiration du dlai qui tait imparti -- compte
tenu, le cas chant, de la mesure de temprament ci-dessus
vise -- l'astreinte sera rduite prorata temoris;
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Si l'nfractionn'a pas encoret rpare un an aprs l'expiration--

de ce dlai, l'astreinte annuelle sera mise en recouvrement

l'expiration de cette anne et une somme d'gal montant sera

recouvre au cours de chacune des annes suivantes, pour

chaque nouvelle priode de douze mois, tant! entendu que
l'astreinte affrente la priode en cours la date laquelle
l'entreprise se sera, en dfinitive, conforme ses obligations
sera, s'il y a lieu, rduite prorata tempor,s..

Obligations comptables. -..
-L'arrt du I8 janvier I96I, pris en application du paragraphe.4.........

de l'artice 6 du dcret du 27 dcembre 196o, stipule notamment

qu' l'exception de celles qui sont dj soumises des dispositions
rglementaires pour la tenue de leur comptabilit, les entreprises
qui pkocdent la revision de leur bilan en excution des articles

6 et 7 dudit dcret devront, sous peine de perdre les avantages
fiscaux attachs cette opration, tablir leur bilan revis con-

formment aux dfinitions fixs par le titre V de l'arrt du 3I
mars I949 modifi par l'article 2 de l'arrt du 9 octobre 1958.

REVISION FACULTATIVE DES BILANS

A. Conformment aux dispositions de l'article 7 du dcret du

27 dcembre I96o, les entreprises vises aux articles 55,57 et 96 du

Code algrien des impts directs et n'entrant pas dans le champ
d'application de la revision obligatoire du bilan peuvent procder

la revision de tout ou partie des lments de leur bilan jusqu' la

clture du dernier exercice arrt avant le Ier janvier 1964.
Les valeurs inscrites au bilanaprs revisionne devrontpas dpasser

les limites maxima calcules dans les cohditions prvues l'article

6-2 du mme dcret l'gard de entreprises soumises la revision

obligatoire.
B. Peuvent procder la revision de leur bilan: .

les entreprises exerant une activit industrielle ou commerciale--

au sens des articles 55 et 57-2e alina (I 4o) du Code algrien
des Impts directs et dont le chiffre d'affaires annuel moyen
n'excde pas 5 millions de nouveaux francs,
les entreprises qui n'exercent pas une telle activit, mais qui--

sont soumises l'impt-sur les bnfices industriels et commer-
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ciaux en raison de leur forme (socits de capitaux objet
civil) ;
les exploitants agricoles soumis au rgime du bnfice rel.--

En outre, il va sans dire que les socits d'investissementqui sont

expressment dispenses d'effectuer la revision obligatoire de leur
bilan peuvent procder la rvaluation de leurs lments dans le

cadre de la revision factultative.
C. A dfaut de disposition contraire, la revision facultative

devra tre effectue suivant les rgles prcdemment en vigueur,
telles qu'elles sont fixes aux articles 74 78 du Code algrien des

Impts directs et par l'arrt du 31 mars I949, tant entendu toute-

fois:

d'une part, qu'il sera fait application des indices fixs par--

l'arrt du I7 janvier I96I;
et, d'autre part, qu'aucune rserve de rvaluation ne pourra--

tre dgage raison des variations de prix postrieures au 30
juin I959

En fait, les nouvelles valeurs d'actif maxima seront dtermines
suivant les mmes modalits qu'en ce qui concerne les entreprises
soumises la revision obligatoire de leur bilan

Mais les entreprises auront la possibilit:
de limiter la rvaluation certains des lments existant la--

clture du bilan revis, tant prcis que, s'il s'agit d'une rva-
luation complmentaire, les entreprises ne seront pas tenues de

procder la revision des lmentsdj rvalus;
de retenir une valeur infrieure aux valeurs maxima autorises.--

Elles demeurent d'ailleurs empches de faire tat d'une valeur

suprieure la valeur relle des lments au 30 juin I959.
D. La revision facultative des bilans pourra tre effectue la

clture de l'un quelconque des exercices arrts entre le ler janvier
I96I et le 3I dcembre I963.

Les entreprises auront d'ailleurs la possibilit d'tabler les effets
de la revision sur la priode considre, c'est--dire de procder
. des rvaluations partielles la clture de chacun des exercices
en cause ou de certains de ces exercices.

( suivre)
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SURVEY OF TAX LEGISLATION
APERU DE LEGISLATIONFISCALE

\AUSTRIA
International f.scal law.

Kundmachung des Bundeskanzleramtes vom 26. Sept. 1961, betreffend
den Beitritt der Bundesrepublik Deutschland zum Abkommen ber die
Besteuerung von Strassenfahrzeugen zum privaten Gebrauch im internatio-
nalen Verkehr. BGB1. No. 72 vom 24. Okt. Ig6I.

Abkommen zwischen der Republik sterrecih und der Franzsischen
Republik zur Vermeidung der Doppelbesteuerung sowie ber gegenseitigeHilfeleistung auf dem Gebiete der Steuern vom Einkommen und vom Ver-
mgen sowie der Erbschaftssteuern.BGB1. No. 72 vom 24. Okt. 1961.

Abkommen zwischen dem Bundesministeriumfr Finanzen der Republiksterreich und dem Ministeriumfr Aussenhandelder Tschechoslowakischen
Sozialistischen Republik, betreffend die Zusammenarbeit auf dem Gebiete
des Zollwesens. BGB1. No. 64 vom I9. Sept. I96l.

Kundmachung des Bundeskanzleramtesvom 31. August 1961 ber den Bei-
tritt Australiens und Finnlands zum Abkommen ber die Errichtung eines
Rates fr die Zusammenarbeitauf dem Gebiete des Zollwesens. BGB1. No.
65 vom 22. Sept. 1961.

Turnover Tax

Verordnung des Bundesministeriumsfr Finanzenvom 4. Okt. 1961, mit
der die Anlagen C und D der Verordnung des Bundesministeriums fr
Finanzen zur Durchfhrung des Umsatzsteuergesetzes I959 abgendertwerden. BGB1. No. 70 vom II. Okt. 196I.

Customs and Excises

Kundmachung des Bundeskanzleramtesvon I 3. Sept. 1961, mit der die
deutsche bersetzung der Konventionber das Zolltarifschemafr die En-
reihung der Waren in die Zolltarife berichtigt wird. BGB1. No. 65 vom 22.
Sept. 1961.

Iundmachung des Bundeskanzleramtes vom .3 I August 1961 ber den
Beitritt Fnnlands zur Konvention ber das Zolltarifschemafr die Einrei-
hung der Waren in die Zolltarife samt Berichtigungsprotokoll.BGBI. No. 64
vom I9. Sept. 1961.

BELGIUM Period rom setember Ist until october 3Ist, I96I
Impt sur le revenu

Addendum aan bijlage A aan de administratieve commentaar bij het
koninklijk besluit van 14 juli 1961 betreffende de inning van de aanvullende
personele belasting door inhouding op sommige roerende inkomsten. Mon.
Belge, 6. Io. I96I. p. 7548.
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FRANCE Period september Ist until october 3Ist, I96I

Taxes sur le chiffye d'affaires
Dcret no. 6I-I042 du 9 septembre I96I portant approbation d'une dlibra-
tion du conseil gnral de la Runion relative la taxe ocale sur le chiffre
d'affaires et aux droits d'octroi de mer. J. O., p. 8609.

Douanes et accises
Tarifs des droits de douane d'importation. J. O., I 3. 9. 1961.Dcret no. 61-984 du Ier Septembre I96I modifiant les taux de la taxe

unique sur les vins. Journal Officiel, 2.9. I 96I . p. 8 I 93
Dcret no. 6I-Io2I du I2 sept. I96I modifiant les tarifs des droits de douane

d'importation. J. O., 13.9. 1961. p. 8487. 2 pp
Dcret no. 6 I-I02 I modifiant les tarifs des droits de douane d'importation.J. O., 15.9. 1961. P. 8445 .

Inpts divers
Dcret no. 61-960 du 24 aot 1961 relatif aux taxes parafiscales. J. 0., 28

et 29. 8. 1961. P. 8092.
Dcret no. 6I-I029 du g septembre 1961 compltant et modifiant le tarif

des patentes figurant l'annexe I bis au code gnral des impts. j. O., 15. 9.1961. P. 8543.

GERMANY

Income Taxes

Neufassung des Krperschaftsteuergesetzes.BGBI. Teil I, Nr. 76 vom 23
9. i96I.

Neufassung des Gewerbesteuergesetzes. BGB1. Teil I, Nr. 76 vom 23. 9.I96I

TurnoverTax
Zwlfte Verordnung zur nderung der Durchfhrungsbestimmungenzum

Umsatzsteuergesetz. BGB1. Teil I, Nr. 72 vom I 2.9. 196I.
Sechzehnte Verordnung ber nderung der AusgleichsteuerordnungBGB1. Teil I, Nr. 75 vom 2o. 9. I 96 I.

Customs and Excises
Dritte Verordnung zur nderung des Deutschen Zolltarifs 196I. (Zoll-

kontingentefr Waren aus Nicht-EWG-Lndern).BGB1. Teil II, Nr. 40 vom
5 8. I 96 I .

Zwlfte Verordnung zur nderung des Deutschen Zolltarifs 1961. (Zoll-kontingent fr Zeitungsdruckpapieraus Nicht-EWG-Lndern). BGBI. Teil
II, Nr. 40 vom 5 9 1961.

Zehnte Verordnung zur nderung des Deutschen Zolltarifs 1961 (Emp-findliche Waren der I-iste G des EWG-Vertrages).BGBI. Teil II, Nr. 46 vom
7. 9. 1961.

Gesetz zu dem Achten Berichtigungs- und nderungsprotokoll vom I8.
Februar I959 zum Wortlaut der dem Algemeinen Zoll und Handelsabkom-
men beigefgtenZollzugestndnislisten.BGBI. Teil II, Nr. 47 vom 9.9. 1961.SiebenteVerordnungzur nderungder Durchfhrungsbestimmungenzum

Tabaksteuergesetz..BGB1.Teil I, Nr. 72 vom I 2.9. I 96I.
Verordnung zur Anderung des 3 Abs. 1 des Tabaksteuergesetzes. BGB1.

Teil I, Nr. 80 vom 3. IO. 196I.
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Zweite Verrdnung zur nderung der Erluterungenzum Deutschen Zoll-
tarif 1961. BGB1. Teil II, Nr. 53 vom 26. Io. 196I.

Miscellaneous
Fnfzehntes Gesetz zur nderung des Lastenausgleichgesetzes. BGB1.,

Teil I, Nr. 62 von Io. 8. I96I.
Verordnungber den Abzug von Rckstellungenfr Pensionanwartschaf-

ten bei der Einheitsbewertungdes Betriebsvermgens.BGB1. Teil I, Nr. 66
von I9.8. I96I.

Verordnungzum Steuersumnisgesetz.BGB1. Teil I, Nr. 66 von I9. 8. I961.
Steuerberatungsgesetz.BGB1. Teil I, Nr. 67 von 23. 8. 1961.

NETHERLADS Period from September Ist until October 3Ist I96I
International Fiscal Law

Agreementbetween the Netherlands, Belgium and Luxemburgon the uni-
fication of excises and Hall-markingduties; with a protocol. The Hague i8th

February 1950. Tractatenbladno. 81, 22. 8. 1961.
Decree of October 2oth I961 containing unilateral regulation to avoid

double lotter taxes stbl no 333,26. Io. I96I.

Turnover Tax
Decree of October 24th, I96I containing modification of the Decree

Turnover taxes-specialregulations (Stbl. 1954, 561). Stbl.No. 33o. 26. Io. I96r
Decree of October 6th, I96I modifying application decree Turnover taxes

I954 Stcrt. No. 316, I9. IO. I96I.
Decree of October i2th, 1961, modifying the Royal Decree of February

I2th, I960 (Stbl. 46) and containing indication as to the imported goods for
which the turnover taxes are increased. Stbl. No. 3I6. 19. Io. I96I.

Regulation of October I8th, I96I, modifying the regulation 'Refund
Turnover Tax I96I' (Stcrt. No. 254 196o) Stcrt. No. 205. 20. Io. 1961.

Customs and Excises
Modificationof the regulations for the applicationof Stamp Duties Law of

I9I7 and Stamp Duties on Securities. Stcrt., No. 207, 24. Io. 1961.

Miscellaneous
Law of September I4th I96I containing alterationof the lottery law. Stbl.

No. 312, I2. IO. 1961..
Law of September I4th I96I containingrules relating to lotteryand similar

taxes. (Law on lottery taxes). Stbl. No. 3I3, I2. IO. I96I.
Decree of October2oth, I96I on the coming into effectof the law on lottery

taxes. Stbl. No. 33 I, 26. Io. 1961.
Decree of October 2oth, 1961 on the coming into effect of the general law

of the State's Taxes on lottery. Stbl. No. 332,26. IO. I96I.
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BRITISHSOLOMONISLANDS

Tax Changes
The following changes have been introduced in the British Solomon Is-

lands by the Income Tax (Amendment) (No. 2) Regulation I960 with effect
from January Ist, x96o. According to the Board of Inland Revenue Library
(Foreign Section), the changes are as follows:
a) Life assurance relief - limit raised from £200 to £300.
b) Additional educational allowance (for children under 25)

(i) educated in the Solomons - £25
(ii) educated outside the Solomons - £200 (previously £Ioo)

May be taken for four children only.
c) Transportcosts incurred in connectionwith the education of children out-
side the Solomons may, within limits, be deducted.
d) Certain transport expenses incured for health or recreational purposes
may, within limits, be treated as deductibleexpenses by persons resident but
not domiciled in the Solomons.

Source: Taxation, Vol. LXVIII No I774, 7.Io.I96I
CEYLON

Budget Speech
The Ceylon-Budgetspeech included the following proposals affecting taxa-

tion for I96I-62 according to information supplied by the Board of Inland
Revenue Library (Foreign Section):

Income tax. The I5. per cent surcharge first levied for I96o-6I will remain.
The allowances for each child or dependant, at present generally RsI,oo,
will be reduced to Rs500.

Supertax. A ceiling would be fixed on net income after deduction of exi-
sting taxes, the ceiling being approximately Rs37,000 for a single person,
Rs40,000 for a family of two units, Rs47,000 for three units and Rs54,ooo for
four units; the excess over these amounts would be taken in full by special
supertax, but 50 per cent of this tax would be returned to the taxpayer in the
form of DevelopmentBonds bearing 5 per cent interest free of tax and encash-
able for investment in approved projects.

Development tax. A tax at the rate of 4 per cent would be levied on gross
income, with exemption to those with less than Rs3,600 per annum.

Registration tax. To be paid by all self-employed persons in proessions,
trade or business carrying from RsI5o to Rs350 per annum, with double
rates in some cases for non-Ceylonese. (The bill levying the tax on professions
etc. proposed for x96o-6I did not pass into law during the previous session of
Parliament - this may be a replacementfr it.)

Land tax. To be extended to holdings of less than xoo acres; holdings of
20 to 50 acres, rate of Rs5 per acre, holdings of 50 to Ioo acres, rate of RsIo
per acre.

Wealth tax. At present only charged on wealth in excess of Rs2oo,000; tax
now to apply to total wealth, with exemption if total does not exceed
RS200,000.

Rice subsidy. To be withdrawn for all income tax pyers by adding to the
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income tax assessment the subsidy value of ration books issued to taxpayerand his family.
Sales tax. To be introduced.

Source: Taxation, Vol. LXVII, No. 768,26.8.196I
GERMANY

Keine Sammelweytberichtigungentr Kredite an auslndische Kreditinstitute
(BdF-Bescheid vom I1.9.I96I - IV B/I - S 2I35 - 9/6I)

Nach der Ver,valtungsanordnungber die steuerliche Anerkennung von
Sammelwertberichtigungenbei Kreditinstituten vom 25.6.1953 (BStB1. I
1 953 S. 250) .drfen fr Frderungengegenber Kreditinstitutenkeine Sam-
melwerberichtigungengebildet werden (Abschn. III Buchst. c der Anlage zu
der Verwaltungsanordnung).Es ist die Frage aufgeworfen worden, ob dieses
Verbot auch fr Kredite an auslndische Kreditinstitutegilt.

Diese Frage wird von der Finanzverwaltungbejaht. Die Anordnung, dass
fr Forderungen gegenber Kreditinstituten keine Sammelwertberichti-
gungen in Betracht kommen, beziehesich zwar grundstzlichnur auf Kredite
an inlndische Kreditinstitute. Es bestehe jedoch kein Anlass, Kredite an
auslndische Kreditinstituteanders zu behandeln als Kredite an inlndische
Kreditinstitute, solange noch keine besonderen Erfahrungenber ein grsse-
res Kreditrisiko bei Krediten an auslndische Kreditinstitute vorliegen.Sammelwertberichtigungen fr Kredte an auslndische Kreditinstitute
knnten danach steuerlich nur im Einzelall bei Nachweis eines besonderen
Kreditrisikos anerkannt werden. Source: Der Betrieb, No. 39-I96I

Steuerermssigungbei auslndischenEinkn/ten
Atslegung des Begriffes austndischeEinknfte

Die der deutschen Einkommensteuerentsprechenden auslndischen Steu-
ern sind auf die deutsche Einkommensteuerim Verhltnis der auslndischen
Einknfte zum Gesamtbetragder Einknfteanzurechnen. Die auslndischen
Steuern sind nur insoweit anzurechnen, als sie auf die im Veranlagungszeit-
raum bezogenen Einknfte entfallen ( 34 c EStG).

Die auslndischen Einknfte sind fr die deutsche Besteuerung unab-
hngig von der Einkunftsermittlungnach den Vorschriftendes auslndischen
Ursprungsstaatesnach den Bestimmungendes deutschen Einkommensteuer-
gesetzes zu ermitteln. Dabei sind alle ]3etriebsausgaben (Werbungskosten)zu
bercksichtigen, die mit den im Ausland erzielten Einnahmen in wirtschaft-
lichem Zusammenhangstehen.

So sind z.B. Zinsen fr inlndische Kredite bei der Ermittlung der aus-
lndischenEinknftezu bercksichtigen,wenn die Kredite wirtschaftlichzur

Erzielung der auslndischen Einknfte -- wie Ausbau einer auslndischen
Zweignederlassung, Erwerb einer Beteiligung an einer auslndischen Perso-
nengesellschaft-- verwendet worden sind; sie drfen die inlndischen Ein-
knfte nicht mindern.

Sources: FinanzministeriumNordrhein-Westfalen,Erlass vom 20.7.I96IS 2IO6.

Anyechnung auslndischerEinkommen- und Korperschaftsteuer
Billigkeitsregelungbei Steuerentrichtung
]r Veyanlagungszeityumevor dem I.I.I957

Fr Veranlagungszeitrume vor dem I.I. I957 konnten unbeschrnkt
Steuerpichtige,die im Ausland zu einer Steuer herangezogenwerden, die der
deutschen Einkommensteuerentspricht, nach 5I der Einkommensteuer--
Durchfhrungsverordnung(EStDV) 1955 die auslndische Steuer in Hhe
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des nachweislich gezahlten Betrages vom Gesamtbetrag der Einknfteabziehen, soweit diese Steuer auf Einknfte entfllt, die der deutschen Ein-kommensteuer unterliegen. 51 EStDV wurde jedoch durch die Einfgungdes 34 c EStG I957 gegenstandslosund gestrichen. Erstmals fr den Veran-
lagungszeitraum I957 sind die der deutschen Einkommensteuerentsprechen-den auslndischen Steuern auf die deutsche Einkommensteuerim Verhltnisder auslndischen Einknfte zum Gesamtbetrag der Einknfte anzrech,zen
( 34 c Abs. I EStG 1957, I9 a KStG 1957) Die auslndische Steuer darf
jedoch nur insoweit angerechnet werden, als sie auf die im Veranlagungszeitraum bezogenen Einknfteentllt. Das hat zur Folge, dass es grundstz-lich nicht mehr darauf ankommt, wann der Steuerpflichtigedie auslndischeSteuer entrichtet hat. Den sich daraus ergebenden steuertechnischenSchwie-
rigkeiten wird durch die Regelung im 68 e EStDV i956/57 Rechnunggetra-gen, wonach bei nachtrglicher Festsetzung oder nderung auslndischerSteuern eine nderung des Steuerbescheides fr den betroffenen Veranla-
gungszeitraumvorgeschrieben ist.

Da nach 52 Abs. I EStG 1957 die Regelung des 34 c EStG erstmals frden Veranlagungszeitraum 1957 anzuwenden ist, kann eine auslndischeSteuer, die nach dem 31 . I 2. 1956 fr die vor dem I. I. I957 endenden Ver-
anlagungszeitrume entrichtet worden ist, nicht nach 34 c EStG 1957angerechnet werden. Sie kann aber auch nach 51 EStDV 1955, der letztmalsfr den Veranlagungszeitraum I956 anzuwenden war ( 84 Abs. 15 EStDVI956/57), nicht vom Gesamtbetragder Einknfte abgezogen werden.Dieses bergangsproblemscheint bersehen worden zu sein. Das Finanz-minsterium Nordrhein-Westalenhat nun n einem Erlass vom 2,6. 1961 --

S 2 to6 -- festgestellt, dass dieses Ergebnis unbilligst. Im Einvernehmenmitdem Bundesminister der Finanzen wird deshalb aus Billigkeitsgrnden aufAntrag zugelassen, dass in den vorbezeichneten Fllen die gezahlte ausln-dische Steuer vom Gesamtbetragder Einknfte abzusetzen ist.
Ein interessantes Nebenprodukt dieser berlegungen ist, dass eine wrt-lich gleiche Gesetzesbestimmungdurch die Einstellungan einem anderen Ortdes Gesetzes anders auszulegen ist. Obwohl 68 EStDV 1956/57 wrtlich dem

5 I EStDV 1955 entspricht, wird durch die Zuordnung des 51 EStDV 1955entspricht, wird durch die Zuordnung des 51 EStDV 1955 zu 12 EStG aufden Zahlungszeitpunkt, dagegen durch die Zuordnung des 68 f EStDV
I956/57 zu 34 c Abs. i EStG auf den Veranlagungszeitraumabgestellt.

Dr. Flick, Bonn
Source: Aussenwirtschaftsdienstdes Betriebs-Beraters, 3o.8.1961

NEW ZEALAND

I96r Budget
'This is not a year in which we can afford substantial tax concessions', saidthe New Zealand Finance Minister, Mr Lake, when he introduced his Budgetin Wellington on July 2oth. The total tax reductions were estimated to costonly £5 million, mainly in the reduction of death and gift duty rates. Thedeductible tax allowance for farm development is being extended and a 20

per cent initial depreciation allowance is to be given for farm workers'houses and other employer-builthouses. Where a company is one in which thepublic is 'substantially interested' the excess retention tax on it is to be dis-continued. The existing £30 exempton from tax on Post Office, NationalSavings and Trustee Savings Bank deposit interest is to be extended to allinterest. There are to be some stamp duty reductions. Mr Lake warned thatif the steps taken to check inationproved inadequatethe Governmentwould
apply stronger measures.

Source: The Accountant, Vol. CXLV, No. 4520, 5.8.1961
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TREATIES

Convention Franco-Britanniquetendant viter les doubles impositions. Rmu-
ndrations perues par les administrateurs de socits britanniques de capitaux.

(Note du 2I uillet, I96I)
(Service des Relations internationales, Ier Bureau)

Les tantimes et les jetons de prsence pays par les socits britanniques
leurs administrateurssont traits en Grande-Bretagnecomme des salaires

alors qu'au regard de la loi fiscale franaise ces rmunrationssont soumises
au rgime des revenus de capitaux mobiliers.

En raison de cette divergence de lgislationet pour viter toute double im-

position, il at admis, du ct franais, que les revenus de l'espce reus par
des personnes rsidentes de France, en qualit d'administrateur de socits
rsidentes du Royaume-Uni seraient galement regards en France, pour
l'assiette de l'impt, comme des revenus de professions dpendantes.

Ds l'instanto ils sont passibles de l'impt britanniquesur le revenu (in-
come-tax et, ventuellement, surtax), les revenus dont il s'agit doivent, en

consquence,par applicationdes alinas a et c du paragraphe 3 de l'article 20

de la Conventiondu 14 dcembre I950, tre exonrs en France, selon le cas,
de l'imptsur le revenu des personnesphysiquesou de l'imptsur les socits.

Toutefois, il convient, conformmentaux dispositionsde l'article 20, para-
graphe 3, alina c susvis, de prendre en compte ces rmunrationspour la
dterminationdu taux effectif de l'impt unique sur le revenu des personnes
physiques-- et, prcdemment,de la surtaxe progressive-- ventuellement
d par leur bnficiaire raison d'autres revenus, hormis le cas o ce bnfici-
aire tant un ressortissantanglais est en situation de se prvaloir des disposi-
tions de l'article I64-I du Code gnral des Impts.

Source: Bulletin officiel des Contributionsdirectes et d* Cadastre, 9.8.Ig6I.

SOUTH AFRICA

1961 INCOME TAX AND ESTATE DUTY AMENDMENTS

INCOME TAX ACT

The Income Tax Act of 1961 is a very lengthy one containing thirty-five
sections (some of which run into several pages) and a lengthyschedule (to be
known as the Fourth Schedule to the Income Tax Act) dealingwith the com-

putationof the tax-freeportionof lump-sumbenefitsderived from provident,
pension and retirementannuity funds. The exigenciesof both space and time
do not, therefore, permit of a detailed analysis, in this issue, of all the amend-
ments to the Income Tax Act contained in the I961 Act. This issue is conse-

quently limited to a general summaryof the main provisionsof the amending
Act.

Rates o] Tax individuals
In respect of persons other than companies normal tax is levied on all

taxable income at the rates set out in the schedules. (The schedules, both for
married andunmarried persons, are printed in the March, I96I, issue of The

Taxpayer at page 44.) Dividends form part of the taxable income, but a de-
duction is allowed, in the calculationof the taxable income, of a percentageof
the dividend income, ranging from Ioo per cent where the taxable income
before the deduction does not exceed R2,600 to 331/8 per cent where such
taxable income exceeds R4,600. The scale of deductions is also to be found in
the March issue at page 45.

From the net amount of tax calculatedin terms of the schedules, after the
deduction of the rebates allowed under section 1 3 of the Act, i.e. primary,
child and other rebates, there is deductiblea sum equal to Io per cent of such
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net amount. For the purpose, however, of computing the provincial taxes,
which are determined as a percentageof the net normal tax payable, only a 5
per cent deduction is taken into account.

Rebates
The rebates for married and unmarried taxpayers remain the same at R62

and R 46 respectively. Rebates for children, nsurance and dependants are

also the same as last year, namely:
Child rebate

R34 in respect of each child for the first two children and R39 for each sub-
sequent child.

Insurance rebate

Seven per cent of the premiums paid with a maximum deduction of R17.

Dependants' rebate

R6 for each dependant, and if the Commissioner is satisfied that one or

more dependantswere wholly dependent for their maintenance on the tax-

payer, a further rebate of RI6 is allowed irrespectiveof the number of such

dependants.
These rebates are deducted from the amount of tax payable before the IO

per cent discount allowed.

Companies
The rate of tax is as before, namely 30 cents in the rand, but a discount is

allowed of an amount equivalent to 3 per cent of the tax other than tax on

income derived from gold- or diamond-mining operations. Here, too, this
discount is not taken into account in respect of that portion of the tax that
accrues for the benet of the provincial revenues. O the 30 cents n the rand
tax, 5 cents accrue to the provinces, so that in effect the 3 per cent discount

applies to only five-sixths of the tax payable by companies.
In the case of income derived from gold- and diamond-miningthere is no

change in the rate, except that in respect of so much of the taxable income of

gold-mlningcompaniesas the Commissionerdetermines to be attributable to

the excess of recoupmentsof capital expenditure included in the gross income
of the company, a discount is allowed of an amount equal to 3 per cent of the

tax assessed in respect of such income.

Non-resident shareholdeys' tax

The rate of non-resident shareholders' tax remains the same, namely 7 A

per cent, but there s an alteration in the incidence of the tax in some cases.

The whole of section 42 of the principal Act whichdealswith the tax has been

repealed and re-enacted with modifications.The efect of the modificationsis
that non-residentshareholders' tax becomes payablon dividendsdistributed
after 3oth June, I96O, by companies which are exempt from undistributed

profits tax in terms of section 51(d), (e) or (i) of the principal Act to compa-
nies which are not registered or carrying on business n the Republic. Previ-

ously such dividendswere exempt from tax. Certain exemptionsare, however,
provided iix respect of such dividends, viz.

(i) all dividends which were declared on or before 15th March, I96I:
(ii) dividends declared after I5th March, I961, but not later than 3oth

June, 1961, by a companywhose income tax return for the 1960 tax year was

made up to a date later than 3oth June, 196o, if the Commissioneris satisfied
that they are distributed out of income derived by the company during the

year of assessment ended on 3oth June, 196o;
(iii) dividends distributed after x5th March, 196I, by way of an award of
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bonus shares out of income derived by the companyduring any year of assess-
ment prior to the I96I year of assessment;

(iv) so much of any dividend declared after ISth March, 1961,, as exceeds
the excessof the incomederivedby the companyafter the 196o yearofassess-
ment (and which the Commissioner is satisfied was available for distribution
to the foreign company by way of dividend) over the aggregate of the divi-
dends which were declared by the company to the foreigncompanyafter 15th
March, I961, and in respect of which non-residentshareholders' tax was paid.

These exemptions are designed to avoid tax on dividends declared out of
profits which have in previous years been subjected to tax, because of the

apportionmentsystem which applied, in the hands of the company in which
the foreign company was a shareholder.

The exemptionsare not applicable to dividends which are distributed to a

foreign company by virtue of shares or rights which it acquired subsequent
to the specified date in relation to the company's return for the 196o year of
assessment. 'Specified date' means 3oth June or the date agreed upon with
the Commissioneras the date up to which the companyhas to render returns.

As a result of this amendmentprivate companies in the Republicwhich ha-
ve foreign companies as shareholderswill no longer be liable for non-resident
shareholders' tax. This has been effected by repealing section 37 bis of the

principalAct with effect from the year of assessmentending 3oth June, 1961.

Undistributedrofits tax

To remove any doubts in the calculationof distributableincome and parti-
cularly where a company has assessed losses (see(I960) 9 The Taxpayer 22i),
the defnitions of 'distributable income' and 'total net profits' have been
amended. The effects of these amendments are as follows:

(i) The allowance in respect of certain expenditure (other than capital
expenditure) and any subsequent recoupmentof such expenditure, which are

taken into account in determining 'distributable income' in terms of the
existingdefinitionof that term, will now be taken into account in determining
'total net profits'.

(ii) Any balance of assessed loss which has been carried forward from a

previousyear of assessment in the determinationof the taxable income of the

companymust be ignored for the purposeof determiningits 'total net profits'.
(iii) In determining 'total net profits' any 'deficit' which is brought forward

from the previous year of assessment must be deducted: Provided that any
such deficit shall be reduced by the value or amount of any benefit which
accrues to the company as a result of any concessionor compromisewhereby
its trade liabilities are either reduced or extinguished.

'Deficit' means the amount whereby the deductions admissible in the
determinationof 'total net profits' exceeds the amounts from which they are

deductible. A company js entitled to carry forWard a deficit in relation to the

I954 tax year as well as any deficit in relation to a subsequent tax year in

respect of which it was not subject to undistributedprofits tax.

The result of these amendments is to make the calculationof distributable
income accord with what the Commissioner unsuccessfullycontended for in
C.I.R. v. African Properties r Industries, Ltd., 1959 (I) S.A. 60; (1958) 7 The

Taxpayer70, namely, to bring in dividends in the cakulationof 'deficit' which
takes the place of 'assessed loss' for the purpose of undistributedprofits tax.

The Income Tax Bill contained a provision that these amendmentsshould
be retrospective to the year ended 3oth June, 1955, save for assessments
which had been finalized, but this provision has been dropped and the amend-
ments accordingly take effect for the year ended 3oth June, I961.

There is also an amendment in regard to exemptions from undistributed
profits tax. Section 5I(e) exempts 'any company all of whose shares were
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throughout the specified period held by the Government of the Union or by
one or more public companiesor by one or more private companieswhich are
themselves exempt from this tax in terms o this section excluding para-
graphs (f) and (g)'. This exemption s extended to companies all of whose
equity shares were so held or held throughout the specified period --

(i) by one or more public companies and one or more private companies
such as are referred to above, or

(ii) partly by such companiesand partly by persons other than companies,
if the Commissioneris satisfied that the companywould have been recognized
as a public company if the shares held by the persons other than companies
had represented its total share capital and the holders of such shares had been
its only shareholders.

The amendments deemed to take effect in respect of assessments for the
year ended on 3oth June, I960. It is provided that if any company so elects
and informs the Commissioneraccordingly in writing before 3 ist December,
I96I, the amendment n relation to that company shall be deemed to take
effect only as from the 196I year of assessment.

It should be noted here that section 33 of the principal Act, which lays
down the requirementsnecessary for the classificationof a company as a pu-
blic company for income tax purposes, has been amended. The effect thereof
is that, apart from the companies referred to in paragraphs (c) to (h) of the
existing section, the companies which will be recognized as 'public' will be
those (not being private companies as defined in section i04 of the Companies
Act, 1926) which, irrespective of whether or not all classes of their equity
shares are quoted on a stock exchange, have more than 50 per cent of their
equity shares held by members of the general public and/or by other public
companies.

This amendment narrows the class of public companies which are exempt
from undistributed profits tax.

Changes in Respect of Gross Income and Source
Lump-sum benefits trom pension and other lunds

Section 7(b)te is replaced by a new paragraph and is consequentialon the
addition of the Fourth Schedule to the principal Act, which introducesa new
method of taxing lump-sum benefits derived from pension funds (other than
superannuation, penson, provident, widows' or orphans' funds established
by law) and providentfunds, and provides for the taxingof lump-sumbenefts
derived from retirementannuity funds. Only a portion of a lump-sum benefit
is deemed to have been derived from a source within the Republic if the bene-
fit was granted in respect of services which were rendered partly within and
partly outside the Republic. Such portion of the benefit must bear to the total
benefit the same ratio as the period during which services were rendered in the
Republic bears to the total period during which the services were rendered.
The Fourth Schedule is to complex to be dealt with here.

It is also to be noted that changes have been made in the defnitions of
'provident' fund and 'retirement annuity fund'. In regard to the former the
effect is that only funds which are established for the sote purposeof providing
retirement benefits for employees or benefits for the widows, dependants or
nominees of deceased employees or deceased former employees qualify for
recognition. Funds which are established for a subordinatepurpose not men-
tioned above do not qualify.

The definition of 'retirement annuity fund' has been altered to bring about
the followingmodifcationsto the requirementsfor recognitionof such a fund

(i) Contributions to the fund by way of transfer of a member's interests in
any other approved retirement annuity fund or apIroved pension or provi-
dent fund must be permitted.
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(ii) An annuity payable to the widow, child, dependant or nominee of a

deceased member may not be commuted after six months from the date of
the death of the member.

(iii) The widow, child, dependant or nominee of a member who dies after
he has become entitled to an annuity must be prohibited from becoming
entitled to any benefits other than an annuity.

(iv) Members must become entitled to payment of annuities not later than
the date upon which they attain the age of seventyyears and, except in a case

where a member becomes.permanentlyincapable through mental or physical
infirmityof carryingon his occupation,must not become entitled to payment
of an annuity before he reaches the age of fifty-five years.

(v) The total annuities payable to the widow, children, dependants or

nominees of a deceased member who was in receipt of an annuity at the time
of his death must not exceed the amount of that annuity.

(vi) In the event of a fund being wound up a member's interest therein
must be used either to purchasean insurancepolicy vhich will give him bene-
fits similar to those which he would have enjoyed under the fund or be trans-
ferred to another approved retirement annuity fund.

Premiums or consideration tor 'know-how'
Section 7(d) is replaced by a new subsectionwhich extends the old subsec-

tion by including in 'gross income' any premiumsor like considerationreceiv-
ed for impartingknowledgeconnectedwith the use of patents, designs, trade
marks, etc, consideration for the use of which is 'gross income'. There is a

consequentialamendment to section 9(I)(a)bis deeming such receipts to be
from a source within the Republic if received in connection with the use of
patents etc. in the Republic, no matter where such knowledge is imparted.

Li/e policies
Any amount received or accrued under or upon the surrenderor disposal of

any policy of insurance upon the life of an employee or, in the case of a com-

pany, upon the life of a director or an employee of that company is included
as 'gross income'. There is a correspondingallowable deduction in respect of
the premiums,paid (see i%fta under 'Allowable Deduction').

Dividends
Because of the change in the classificationof 'public company' (see supra

under 'UndistributedProfits Tax'), bonus shares which would have been ex-

cluded from the definition of dividend when issued by 'public companies'and
therefore from gross income, may in some cases now form portion of gross in-
come.

Deceased Estates
To regularize the position regarding income of deceased estates following

on the decision in C.I.R.v. Estate Emary, 1961 (2) S.A. 62 I (A.D.); (1961) Io

The Taxpayer86, the I96I IncomeTax Act now provides that any incomeand
any amounts, which would have been income in the hands of the deceased
had they been received by him during his lifetime, which are received by or

accrue to the executor of the estate of a deceased person on or after isthe
March, 1961, shall be deemed to be the income of the heirs or legatees of the
deceased person to the extent that the Commissioner is satisfied that such
incom or amountswere derived for their immediateor future benefit. To the
extent that the Commissioneris not so satisfied the income is deemed to be the
income of the estate.

So much of the expenditure incurred by the estate as in the opinion of the
Commissioner relates to income which has been deemed to be income of the
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heirs or legatees, is deemed to be expenditureincurred by the heirs or legatees
Such expenditure ,vill not be taken into account in determining the taxable
income of the estate but, subject to the provisions of the principal Act, will
be allowed as deductions to the heirs or legatees.

It is specificallyprovided that nothing in the above provisionsshall be con-

strued as imposing liability for tax in respect of the same amount both in the
hands of the estate or heir or legatee of a deceased person and in the hands o
such deceased person.

The decision of the Commissioner in the exercise of his discretion as to the
income to be deemed to be the income of the heir or legatee or the estate is
made subject to objection and appeal.

Exemptions from Tax
The following exemptionshave been added to those set out in section Ioof

the principal Act:
a) The income received or accrued on 5 per cent seven-year Treasury

Bonds with the limit of RAi,000 in the case of any taxpayer;
b) the receipts and accruals of the Council for Scientific and Industrial

Research.

A llowable Deductions
IVeay-and-tear allowances

The amendments provide that for the purpose of determining the ware-

and-tear allowance --

(i) in the case of plant, machinery, etc., which is acquired to replace plant
etc. which has been destroyed by water or fire, the value thereof must be
reduced by any amount which has been recouped or recovered in respect of
the destroyed plant etc., and which has not been taxed by virtue of the pro-
visions of subparagraph (I) of paragraph (b)bis of subsection (4) of section I I

(see in/ta under 'Recoupments'), and

(ii) in the case of any machinery, implements, etc., whch the taxpayer
uses for purposes of his trade and which are moved from one location to

another, the value thereof must be increased by the cost of the removal (ex-
cluding expenditurewhich has been allowed as a deduction in terms of para-
graph (a) of subsection (2) of section I I).

Initial allowances

The effects of the amendments are:

a) The initial allowance in respect of ne,v and unused plant and machinery
and hotel equipment is reduced from 2o per cent to 15 per cent in respect of

plant or machinery or equipment which is brought into use on or after I5th
March, I 96I.

b) The initial allowance is made applicable to new and unused plant and

machinery which is brought into use on or after Isth March 196x, and which
iS used during the year of assessment directly in a process which in the

opinion of the Commissioner is a process of manufacture.
c) For the purpose of determining the amount of the allowance applicable

to plant or machinery which is acquired to replace plant or machinerywhich
has been destroyed by water or fire the cost of such new plant or machnery
Inust be reduced by any amount ivhich has been recovered or recouped in

respect of the destroyed machineryor plant and which has not been taxed by
virtue of tle provisionsof sub-paragraph (I) of paragraph (bjbis of subsection
(4) of section x i. (See infya under 'Recoupments'.)

d) On the recommendation of the Departments of Bantu Administration
and Developmentand Commerce and Industries the Minister of Finance may
direct that the initial allowancebe granted in respectof tsedmachinery,plant,
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equipment, etc., which are used by the taxpayer either in a process which, in
the opinionof the Commissioner,is a process of manufacture,or in connecton
with his trade as an hotel-keeperif they are brought into use in a Bantu area

or an area adjacent to a Bantu area on or after I5th March, 196I. The allow-
ance in respect of such plant etc. will be calculatedon the cost thereof less all
allowancespreviouslymade for wear and tear, and will not be made in respect
of items in respect of wkiich an initial allowance was previously made.

Depreciation allowance on buildings
The effect of the amendmentsis that the allowanceof 2 per cent on the cost

of buildings (and the cost of subsequent improvements thereto) used by the
owner in a process of manufacture is extended to buildings the erection of
which was commenced on or after Isth March, I96I, and which are

a) used by the taxpayer wholly or mainly for the purpose of carrying on

therein any process which in the opinion of the Commissioner is a process of
manufacture, or

b) let by the taxpayerto a lessee who uses the building for the said purpose.
In addition the allowance of 2 per cent on the cost of buildings (and the

cost of subsequent improvementsthereto) which are used by the owner in his
trade as an hotel-keeper is extended to buildings, the erection of which was

commencedon or after isth March, 1961, and which are let by the owner to a

lessee who uses them wholly or mainly for the purpose of an hotel.

Machinery investment allowance
Section I I (2)(d)septof the principalAct is repealedand re-enactedwith the

following modifications:
(i) The 'machinery investment allowance' which was introduced by the

Income Tax Act, 196o, is to remain effective to 3oth June, 1963
(ii) In respect of new machineryor equipmentwhich is brought into use on

or after ISth March, I96I, the amount of the allowance is increased to 20 per
cent of the cost of such machinery.

(iii) The allowanceis extended to new machinerywhich is brought into use

on or after Isth March, 1961, and used by the taxpayer directly in a process,
which in the opinion of the Commissioner is a process of manufacture.

(iv) The amount of the allowance in respect of new machinery or equip-
ment which is used in a Bantu area or in an area adjacentto a Bantu area may
on the direction of the Minister of Finance, be increased up to 30 per cent of
the cost of such machinery.

(v) On the recommendationof the Departmentsof Bantu Administration
and Developmentand Commerceand Industries the Ministerof Finance may
direct that the allowance be made in respect of used machinery, implements,
etc., which are brought into use in a Bantu area or an area adjacent to a

Bantu area on or after I5th March, 1961. For purposes of determining the
allowance in respect of any such machinery etc., however, the cost thereof
must be reduced by any wear-and-tearor initial allowances which may have
been made in previous years of assessment. Furthermore, if a machinery in-
vestmentallowancewas granted in respectof the particularitem in a previous
year, the additionalallowanceshall not exceed Io per centof the reduced.cost.

Building investment allowance

The effect of the amendments is that the 'building investment allowance'
which was introduced by the 1960 Act --

a) remains in force until 3oth June, I964, provided the constructionof the
building is commenced or the improvementsare effected not later than 3oth
June, 1962 ;

b) is extended to buildings, the erectionof whichwas commencedafter I5th
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March, I96I, but not later than 3oth June, 1962, and to mprovementseffect-
ed during that period either to such buildings or to buildings, erected before
I5th March, I96I, if the buildings in questionare used by the taxpayerwholly
or mainly for the purpose of carrying on therein his trade as an hotel-keeper
or in a process, which in the opinion of the Commissioneris in the nature of a

process of manufacture, or are let by him to a lessee who uses them for the
said purposes;

c) may, on the direction of the Minister of Finance, be increased up to 20

per cent in the case of buildings which are used in a Bantu area or in an area

adjacent to a Bantu area.

Scrapping allowance
The effects of the amendments are that --

(i) the allowance in respectof the scrappingof factorybuildings is extended
to hotel buildings, and

(ii) for the purpose of calculating the scrapping allowance the cost of the
plant, machinery, etc., is to be --

a) increased by any expenditure which was incurred in respect of the
removal thereof from one location to another and which was taken into ac-

count in determining the wear-and-tear allowance, and
b) decreased, in the case of plant or machinery which was acquired to re-

place plant or machinery which had been destroyed by fire or water, by any
amountwhich was recovered or recouped in respect of the destroyed plant or

machinery and which was not taxed by virtue o the provisions of sub-para-
graph (i) of paragraph (b)bis of subsection (4) of section ii. (See infta under
Recoupments'.)

Recoupments
It is provided that any wear and tear or new machinery allowances, which

may have been made in terms of paragraph (d) or (d)bis respectively of
section I I (2) in respect of machinery which is used directly in a process of
manufacture (or, in so far as concernsmachineryacquiredsubseuentto 14th
March, 1961, in a process which in the opinion of the Commissioner is a pro-
cess of manufacture), and which are recouped as a result of damage by water
or fire, shall not be included in the taxpayer's income, if the Commissioner is
satisfied that --

a) the taxpayer will within a period of one year (or such longer period as
the Commissioner may allow) from the end of that year of assessment con-

clude a contract for the acquisition of further new machinery to replace the
destroyed machinery; and

b) that such further new machinery will be brought into use within three
years from the date of the event which gave rise to the recoupment, and will
be used by him in a process which, in the opinion of the Commissioner, is a

process of manufacture for at least five years or until the said machinery is
scrapped or disposed of in the course of the taxpayer's trade: Provided that
if, owing to any occurrenceor circumstancearising during any year of assess-
ment the Commissioner is no longer satisfied in regard to these matters the
amounts recouped in respect of the destroyed machinery shall be included in
the taxpayer's income for the year of asessment in which the occurrence
takes place or the circumstancearises.

If the new machinerv is subsequently disposed of at a figure in excess of
the cost thereof as reduced by the amount of the untaxed recoupment in
respectof the destroyedmachinery, so much of such excess as does not exceed
the untaxed recoupment shall be included in the taxpayer's income for the
year of assessment in which the new machinery is disposed of in addition to

any amount which has to be included in respect of the recoupment of wear-
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and-tearor new machineryallowancesmadein respectof such new machinery.

Premiums for use of patents, etc.

The allowances in section I I (2)(e) of the principal Act in respect of premi-
ums or consideration in the nature of a premium paid for the right of use in

the Republic of patents, designs, trade marks, etc., is extended to payments
which are made for the acquisition of knowledge connectedwith the patents,
designs, etc.

The allowance for any year of assessment cannot exceed an amount repre-
sented by the total premiumor considerationdivided bv the number of years
(not exceeding twenty-five) or which the taxpayer willbe entitled to the use

of the patent etc.

Retirement annuity tund deductions
The maximumallowabledeductionin respectof contributionsto an approv-

ed retirement annuity fund (or the combined contributions to aretirement

annuity fund and a pension fund in the case of a person who is a member of

two such funds) is increased from six hundred rand to eight hundred rand.

Donations to universities
The allowance permitted to companies in respect of donations to universi-

ties under section I I (2)(1)quat of the principal Act is extended to donaton,
made not later than 3oth June, 1962, The requirementthat 25 per cent of the

donationhad to be retained in a trust account for the purposeof assistinguni-
versities in general does not apply to donations made on or after I5th March,
I 96 I . The whole of such donation accrues to the universitydesignated by the
donor.

Expenses in connection with appointment of overseas agent
Expenditure, whether of a capital nature or not, incurred by a taxpayer in

connectionwith the appointmentof an agent for the sale outside the Republic
of goods manufactured by the taxpayer n the course of a trade (other than

mining or farming) carried on by him il the Republic, is now allowed as a

deduction in the determinationof his taxable income.

Insurancepremiu,ns on li/8 policies
A deduction is now allowedof the amountof any premiumactually incurred

by the taxpayer under any policy of insurance taken out upon the life of an

employee or, in the case of a company, upon the life of a director or an em-

ployee of that company, if such policy is the property of the taxpayer. This
deduction is a corollary to the inclusion of the proceeds in gross income (see
supra under 'Changes in respect of Gross Income')

Taxation o[ Royalties and Premiums Received by Non-residents

The taxable income derived by non-resident individuals and companies
from the grantingof the right of use in the Republicof patents, designs, trade

marks, etc., or from the imparting of knowledge in connection with such

patents etc., or in pursuance of an obligation to impart such knowledge, is

determinedat 30 per cent of the gross amount received by them in respect of

the granting of the rights or the imparting of the knowledge.
It is further provided that --

(i) any person who incurs a liability to pay income of the nature referred
to to some non-resident person, or receives such income on behalf of such a

person, shall, within fourteen days from the end of the month in which the
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liability was incurred, or the income was received, pay to the Commissoner
on behalf of such non-resident person the normal tax payable thereon calcu-
lated at the rates applicable to companies;

(ii) a person who makes a normal tax payment in accordancewith (i) above
shall be entitled to withhold or otberwise recover the amount so paid from
the non-resident person on whose behalf the payment was made;

(iii) the amount of normal tax to be deducted shall be determined in accor-

dance with the prevailing rates of tax, but shall be revised, if necessary, in
accordance with the next determinaton of rates;

(iv) a person on whose behalf normal tax has been deducted shall not be
entitled to recover the amount deducted from the person by whom the deduc-
tion was made;

(v) every person who is required to make a payment of normal tax shall be

personally liable for the payment thereo;
(vi) a person on vhose behalf a normal tax payment has been made shall

not be relieved of the obligation of rendering a return of income or of paying
tax or be deprved of the right to claim a refund of tax which isproved to have
been overpaid.

These provisionsare deemed to have taken effect on Ist July, I96o: Provid-
ed that --

(i) any amount of normal tax which became payable on or after Ist July,
I96o, but before Ist July, I961, shall be paid ithin fourteen days from Ist

July, I96I, or within such longer period as the Commissioner may allow;
(ii) if the Commissioneris satisfied that a person who is required to nake a

normal tax payment in respect of income which became payable before ISt

July, I961, is unable to avail himself of the provisions o the paragraph, he

may absolve such person from making payment of the tax, subject to such
conditions as he may impose.

The non-residentperson who received the income in question and on whose
behalf a payment of tax may be made, is not relieved from any obligation to

render a return of incomeor from paying any tax leviable under the principal
Act.

Insistance taxation
Section 18 of the principal Act is amended to the effect .hat for the purposes

of determining the taxable incomes of long-term insurance companies:
a) income, which is proved to the satisaction of the Commissioner to have

been derived from the investmentof funds attributable to indi\-idual annuity
contracts upon which annuities are being paid, must be excluded from invest-
ment income; and

b) two-thirds of the dvidends received by or accrued to such companes
must be included in investment income.

Short-term insurers are also permitted to build up a reserve against claims
which have been submitted but not disposed of. An allowance made in terms

o this provision must be added back to income in the followingyear of assess-

ment, and for the i96I, 1962 and 1963 years of assessment the anaount of the
allowance is to be limited to 25 per cent, 50 per cent and 75 per ccnt respecti-
vely of the allowances which would normally be nade.

Farming taxation

Paragraph 7(I) of the Third Schedule read together with paragraph 8(i)(b)
entitels a farmer who commencesor recommences farming during the 3,ear of
assessment to an opening debit in respect of --

(i) the value of the livestockand produce which hehason hand on the date

upon which he commences or recommences farming, together with

(ii) the value of livestock and produce which he acquires during the year of
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assessment otherwise than by purchase, natural increase or in the course of
ordinary farming operations.

Paragraph8(x)(b) is now amendedto read in regard to sub-paragraph(i) --
'the value of any livestock or produce held and not disposed of by him at
the end of the day immediatelypreceding the date of such commencement
or recommencement, together with',

and there is a consequentila textual amendment to sub-paragraph (ii).
The amendment makes it clear that the opening debit is not to include

livestockor producewhichhe acquireson the date uponwhichhe commences
or recommences farming operations, and is not to be increased in the circum-
stances envisaged by (ii) above if the livestock or produce in question was

acquired prior to the date upon which farming was commencedor recom-
menced.

Paragraph I 2 of the Third Schedule is amended, the effect of which is that
for purposes of determining the taxable income derived by the estate of a
deceasedperson from farming, livestockon hand at the beginningand the end
of any period of assessmentmust be taken into accountat either the purchase
price or the current market value thereof.

DONATIONSTAX

The only amendment in respect of donations tax affects casual donations.
Section 54quat(2)(a) of the principal Act exempted from donations tax so
much of the sum of the values of all casual gifts made by the donor during the
period of twelve months ending on 3Ist December of any year as does not
exceed Ri,000. It has now been amended so that with effect from I962 the
exemption in respect of casual donations will be determined in relation to
casual donations made during the year ending on the specified date for the
year of assessment in question instead of the year ending on 3Ist December
as heretofore.Thespecifieddate means3oth June, or, if the returnsof the tax-
payer are accepted under the proviso to section 55(I3) to a different date,
such other date.

There is a proviso to the effect that --

(i) the exemption in respect of donationsmade during the period from xst
January, 1962, to the first specified datein I962 will,be reduced or increased
in the proportion that the said period bears to twelve months; and

(ii) in cases where, because of a change in the specified date, any return
commencing on the day after the previous specifed date and ending on the
new specified date covers a period of more or less than twelve months the
exemption in respect of donations made during the period covered by such
return shall be increased or decreased proportionately.

ESTATE DUTY

Valuationo/ Shares

Section 5(1)(t) bis of the Estate Duty Act (introducedby the I96o Estate
Duty AmendmentAct) provided for the value of shares to be determinedby
the Commissioner, subject to certain provisions, in the case of shares not
quoted on a stock exchange in 'a company controlled directly or indirectly,
whether through a majority of the sahers thereof or other interest therein or
in any other manner whatsoever, by the deceased or by the deceased and
one or more persons connected with him by blood relationship, marriage or

adoption or by any other person on his or their behalf'. 'Blood relationship'
was defined as including such relationship to the fourth degree.

This is now amended to provide that in the case of shares not quoted on
any stock exchange the value of such shares in the hands of the deceased at
the date of his death shall be determined, subject to the provisionsof section
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8, by some impartial person appointed by the Commissioner, subject to the
provisions of the various sub-paragraphsof section 5(I)(t)bis.

The explanatorymemorandumwhich accompanied the bill stated that the
amendmentwas designed to remove certain practicaldifficultiesexperienced
by valuators. But whereas before only such unquoted shares as were covered
by the words in quotationmarks were valued under the section, and unquoted
shares which were not so covered fell to be valued at their fair marketvalue in
termsof section5 (I)(g), now all unquotedshares, by reasonof the amendment,
will have to be valued under section 5(i)(Dbis.

The difference between a valuation at fair market value under section
5(I)(g) and a valuation under section 5(I)(t)bis lies in the provisions of the
latter subsectionwhich direct that no regard shall be had to certainprovisions
in the memorandum and articles of association which, if regard were had
thereto, might affect the fair market value of the shares. The consequenceof
the amendment, therefore, is to put a value on all unquoted shares which
is not necessarily related to their true or market value in the hands of the
deceased.

A further effect of the amendmentis that whereas before the determination
of the valueof such shares as fell within the ambitof the subsectionwas by the
Commissioner whose determination was not subject to appeal (see (I960) 9
The Taxpayer 2oI), now the valuation is to be made by an impartial person,
whose valuation is subject to adjustmentby the Commissionerunder section
8 of the Estate Duty Act and in turn any value determined by the Com-
missioner in terms of section 8 is subject to appeal under section 24.

Sub-paragraph (iv) of section 5(1)(Obis has been substituted by the fol-
lowing:

'No regard shall be had to any provision or arrangement resulting in any
variation in the rights attaching to any shares through or on account of the
death of the deceased.'
The explanatory memorandumstated that this amendment is designed to

make it possible for a valuator to take into account circumstancesarising on

death, other than circumstances caused by tax avoidance provisions or ar-

rangements, which tend to affect the value of the shares.
The amendmentstake effect in respect of the estate of any person dying on

or after Ist April, I96i.

Exemptions
Accrials to Local Authorities

Section 4(h)(iii), which allows as a deduction any amount accruing to the
state or local authority, is amended by the addition of the words 'within the
Republic' to ensure that the deduction does not apply to local authorities
outside the Republic.

Land Bank debentures
Section 4(, which allows the deduction up to a maximum of the value of

local registeredstock, is substitutedby a new provision which is substantially
the same but adds Land Bank debentures.

Books, pictures and statuary
A deductioris now allowed in respectof the value of books, pictures, statu-

ary or objerts of art if they have been lent under a notarial 2eed to the State
or any local authoritywithin the Republic, or to any public institutionwithin
the Republic for the advance of science or art, or of a charitable, educational
or ecclesiasticalnature for a period of not less than fifty years and the deceas-
ed died during such period.

This deductionapplies also to so much of the value of any shares in a body
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corporate as is attributable to such body's ownership of the books, pictures,
statuaryor other objectsof art which have been lent under similarconditions.

The above amendments take effect in respect of the estate of any person
dying on or after ISt April, I96I.

Rebates

Paragraph (iii) of the first proviso to the First Schedule of the Estate Duty
Act is amended by substitutingfor the words 'or a spouse surviving the
deceased' the words'survivingthe deceasedor a spousesurvivingthe deceased
who had not remarried on or before the date of death of the deceased'. The
effect of this amendment is not to allow the child's rebate in the case of a

predeceasedchild who left no issue but left a spouse who had remarried.
This amendment takes effect in respect of the estate of any person dying .

on or after Ist April, I96I.
Source: The Taxpayer, Cape Town & Johannesburg, Vol. X, No. 6,

June, 196I
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REVIEWS-COMPTESRENDUS

AUSTRALIA
Butterworth's Complete Taxation of Income Service. Butter,vorth & Co.

(Australia) Ltd., 6-80'Connell Street, Sydney.
In Bulletin XIV p. 350 a review was published of G,nns' Commonwealth

Income Tax Law and Practice.
The following supplements have appeared:

Current Taxation, volume 13, no. I 2.

Income Tax and Social Services Contribution Assessment Act I961, No. I 7
CommonwealthTaxation Board of Review Decisions, volume Io, cases 1-6;
Australian and New Zealand Income Tax Reports volume 8, p.p. 161-256.

BELGIUM
GR. LoECKX R. VAN DIONANT et G. NEYENS: Eldments de la science des

impts. Tomepremier2me Edition. Ministredes Finances, Administration
des contributionsdirectes, 1961, 206 pp
Le Ministre des Finances Bruxelles fait publier en 1952 l'ouvrage

tElments de science des Impts, dont un compte-rendu a t publi dans
le Bulletin Vol. VIII 1954 P 94 Le nouveau manuelconstitue la rdition du
tome I de ce cours dont le texte a toutfoist sensiblementmodifi en rason
de l'volution des ides et des thories en matire de finances publiques au

cours des dernires annes. Le matire est divis en six chapitres dont voici

une brveennumration. I. L'tat et ses ressources. 2. L'Impot. 3. Principes
fondamentauxde L'impot. 4. Conditions que l'impot doit reunir pour parer
aux besoins financiers de l'tat. 5. La juste repartition de la charge fiscale. 6.
Effets economiques du prelevement fiscal et de l'utilisation du produit des

impots.

WALLACE R. BAKER. Belgium -- a Common Marhet center foy Anerican bus-
ness, Brussels, 196o p. 45.
The objectiveof this booklet is to pull togethersome of the factors involved,

make certain analysis and to suggest certain channels which the potential
investor hmself might follow in order for him to have a full picture of the

Belgian prospects, as a basis on which to compare what other Common
Market Countries offer as alternatives.

Jurisrudence Fiscaleet Sociale. Publi par Documentationjuridiqueet fiscale
van der Leest, 343, Avenue des Pagodes, Bruxelles II.

Le Suppldment I96I no. 5 et 6 de cette documentationsur la jurisprudence
fiscale belge ont parus.

Recueil des Lois Fiscales sous la surveillance de F. AMERIJcKx, Professeur
ordinaire l'Universit de Gand. Edit par L'Union belge des Conseillers
fiscaux, Documentation juridique et fiscale Al van der Leest, 353, Avenue
des Pagodes, Bruxelles II.
Les Complments I961 no. 4 et 5 de ce livre sur le systme scal belge un

compte rendu duquel at publi dans le Bulletin Vol. XII, p. 32 ont paru.
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LeGuide FiscalPermanent.Publisous la directionde GAsToNvan den AvYLE
EditionsVioburo, 7, Cantersteen,Bruxelles I. Avec mises jour mensuelles.
Dans Le Guide FiscalPermanent sont traits les diffrentsimptset taxes

levs par l'Etat belge. Pour faciliter la consultation de l'ouvrage des teintes
de papier diffrentesontt employes: blanc, commentaires,expos gnral
dcisions administrativeset judiciaires courantes; vert, les lois coordonnes
relatves aux impts sur les revenus, le Code et le Rglementgnral sur les
taxes assimiles au timbre, le Code des droits d'enregistrement,de greife et

d'hypothque, le Code des droits de successions; jaune, les tables des taux et
tarifs modifis priodiquement; rose, tables alphabtiques des matires,
barme des retenues fiscales la source; bleu, plans analytiques et synthti-
ques. Afin de .conserver l'ouvrage tout son caractred'actualit il est publi
des mises jour priodiques. Ces mises jour sont en principe mensuelles. Le
supplment nb. 227 a paru.

EUROPE
'

Taxationin WesternEurope. Federationof British Industries2 I Tothillstreet,
London, S.W. I, June I96I. Price: Twenty shillings.
This book was originally published in October I957, under the title Taxa-

tion intheProposedEuropeanFree TradeArea. Politicaland economicevents
dictatedthe change to the present title on the publicationof the third edition,
and this fifth edition of the book is the third revision under the present title.

In this edition the text has been revised and rewritten with two objects:
firstly to includeinformationadditionalto that containedin the I96o editionk
and secondly to deal with specific changes made in the tax system of various
countries particularly Belgium, France, Sweden and the United Kingdom.
Portugal and Spain are included in the book for the frst time, but the treat-
ment of Portugal is not as comprehensive as that of the other countries.

For the sake of convenience, the main subjects dealt with in each account
have been uniformly described. There are five major headings:
Taxes based on income or profits
Taxes based on capital
Taxes based on sales or turnover
Taxes based on payroll or numbers employed
Local Taxes.

Each of these subjects is broken down under sub-headsto show such things
as the basis of assessment and any features special to particular countries.

De Euromarkt in de praktijk. (The European market in practice). Edited by
Drs. TH. HIJzEN a.o.N. Samsom N.V., Alph.en aan den Rijn. Supplements
38A-42.
A review of this loose-leaf book on the European market was published in

Bulletin XII, p. 271. The Supplements 42-49e, 5o, 5oA, 5Ie have appeared.

Regelingen Euromarkt, handboek betreffende de Europese Economische Ge-
meenschap, onder redactie van Mr. HERMAN H. MAAS en Prof. Dr. J.
KYMMELL. Vermande Zonen -- Uitgevers -- IJmuiden.
This loose-leafpublicationdealingwith organizationand the activityof the

European Economic Community as reflected in agreements and other docu-
ments, is a valuablehandbookfor studentsand practicionersin the domainof
European Cooperation.

It consists of four parts.
Part I. contains the E.E.C. treaty with ratifications, interpretations and

othermaterialsrelatingto the structure,authoritiesand functioningof E.E.C.
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Part II. is concerned with the execution of E.E.C. agreements as well as

with common custom tariffs.
Part III. contains miscellaneousagreementsrelating to the European inte-

gration.
Part IV. is devoted to Court practice, literature and a register.
32 Supplements have already been published which together with the

future loose leais keep this publication up-to-date.

FRAN

ROGER LEFEBVRE, JACQUES LEFEBVRE.
Summary o/ taxation in France, Bureau d'Etudes fiscales Francis Lefebvre,

Paris, x959, PP. 32.
In drawing up this Summaryof Taxation, brought up to date as Ioth June

I959, the authors laid stress on those taxes which constitute the heaviest
charge, or which are of special importance to industrial and commercialun-

dertakings and to companies, company directors and members of a partner-
ship.

Editions Techniqueso x28 Rue de Rivoli, Paris (Ie) a publi les mises au courant
suivantes l'oeuvre Juris Classeurs, Droit Fiscal, dont um compte rendu a
t publi dans le Bulletin, Vol. XII, p. 356.
Commentaires Chiffre d'Affaires, I96I, No. 6046.
Commentaires oImpts Directs, I96I, No. x046.

PUBLICATIONS FRANCIS LEFEBVRE, I5 Rue Vite, Paris (x7e)
Feuillets de DocumentationScuritSociale et Ldgislationdu Travail

Les envois No. 7, 8 et 9 de z96I mettent jour l'ouvrage au 5 juin Ig6I.

GERMANY

Steuergesetze- Textsammlung
Verlag C. H. Beck, Berlin-Mnchen.
DoppelergnzungslieferungAugustlSeptemberI96I.
Inhalt: Einkommensteuergesetz, Krperschaftsteuergesetz, Gewerbe-

steuergesetz, Bewertungsgesetz, Vermgensteuergesetz, Abgabenordnung,
Steuersumnisgesetz, Steueranpassungsgesetzund Frderungsgesetz Berlin
in der Fassung des SteuernderungsgesetzesI96I.

ErgnzungslieferungSeptember I961.
Inhalt: Elftes Umsatzsteuernderungsgesetz,Steuerberatungsgesetz',Ver-

ordnung zum Steuersumnisgesetz, Neubekanntmachungdes Einkommen-
steuergesetzes.

DIETRICH WILHELM SCHULZE ZUR WIESCH : Grundsaetze ordnungsmaessiger
Inventur. Verlagsbuchhandlungdes Institutsder WirtschaftsprferGmbH
Dsseldorf I96I, IooS.
Diese Arbeit strebt eine geschlosseneDarstellungdes mit der Inventurver-

bundenen Problemkreisesan. Insbesonderewurden die grundstzlichenAn-
forderungen untersucht, von deren Erfllung die Ordnungsmssigkeiteiner
Inventur abhngt. Aus dem Wesen und der Zielsetzung zuverlssiger Rech-
nungslegunghabensich gewisse, nicht kodifizierteGrundstzeherausgebildet,
deren Erfassungund Konkretisierungdas Hauptanliegendieser Arbeit ist.

Verffentlichungender Union Europenne des Experts Comptables, Economi-
ques et Financiers( U.E.C.). Die Bewertungvon Unternehmungenund Unter-
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nehmungsanteilen. Verlagsbuchhandlung des Instituts der Wirtschafts-

prfer GmbH Dsseldorf, 1961, 88S.

Die Verfasser dieses Buches -- Mitglieder der Union Europenne des Ex-

perts Comptables, Economiques et Financiers -- stellen bestimmte Regeln
fr die Bestimmung und Bewertung der verschiedenen Berechnungsgrund-
lagen auf. Ferner nehmen sie Stellung zu den verschiedenen empohlenen
niathematischenFormeln fr die Bewertung von Unternehmungenund Un-

ternehmungsanteilen.Es ist nicht daran zu zweifeln, dass dieses Werk ange-
sichts seines unbestreitbarenWertes einen aufmerksamen Leserkreis finden

wird, nicht nur bei denen, die sich berufsmssig ber den Wert von Unter-

nehmungenauszusprechenhaben (Experten, Richter, Anwlte), sondernauch
bei den Unternehmungsleiternselbst, die sich von Zeit zu Zeit ber eine all-

fllige Wertzunahme ihres Unternehmensorientieren mchten.

Gesetz libey eine Berufsordnung dey Wirtschaftsprfey (Wirtschaftspyfeyoyd-
nung) : vom 24. Juli 1961 (BGBI IS. I049) . Verlagsbuchhandlungdes Insti-
tuts der WirtschaftsprferGmbH, Dsseldorf, I96I, 84 S

Am I. November 1961 trat die neue Berufsordnungder Wirtschaftsprfer
(Wirtschaftsprferordnung)in Kraft. Damit ist die seit dem Kriegsende be-
stehende Zersplitterungdes Berufrechtesder Wirtschaftsprferendlich ber-
wunden und die Selbstverwaltungdieses Berufesr das Bundesgebiet ein-
hetlich geregelt worden. Darber hnaus enthlt die Wrtschaftsprferord-
nung auch das Berufsrechtder vereidigten Buchprfer.

Ausser dem Gesetz enthlt das Buch eine Erluterung von Dr. Dieterich,
Dsseldorf, welche einen Ueberblick gibt ber die Grundzge des neuen Be-
rufsrechtes sowie ber wichtige Ueberlegungen die den Gesetzgeber geleitet
haben.

E. HEISSMANN. Die BrieblichenRuhegeld-verplichtungen.Verlag O. Schmidt
KG, Kln 1961 433 PP
Dieses Buch ist die 4. Auflage von Dr. Dr. Heissmanns Ruhegeldver-

pichtungen. Mancherhat vielleicht Zweifel, ob es fr ihn rationell ist,
diese 4. Auflage zu erwerben. Wenn es nur darum ginge, dasz die 3. Auflage-
weil vergriffen -- mit kleineren aktuellen nderungenversehen und im bri-

gen nachgedruckt worden wre, knnte sie ihren Dienst nach wie vor tun.

Aber so ist es leider nicht. Man denke nur an den neu gefassten 6a EStG mit
dem auf 5,5 vh erhhten Rechnungszinsfuss.Der Autor hat sich, bemht zu

jedem Problem grundstzlich nicht nur die herrschende Meinungdes Schrif-
tums und der Rechtsprechung, sondern auch die Verwaltungspraxis darzu-
stellen; bei Streitfragen findet der Leser auch seine persnliche Ansicht.
Er kann daraus ersehen, was ohne weiteres anerkannt wird und wober eine
risikoreiche Auseinandersetzungzu erwarten wre.

E. HEISSMANN. Steltetftagender BetyieblichenAltersversorgung,Verlag Dr. O.
Schmidt KG, Kln 1961 496 pp
Die Heissmanschen Steuerfragen waren die erste und sind auch heute

noch die umfassendsteGesamtdarstellungdes Steuerrechts der betrieblichen
Altersversorgung. In der seit langem flligen 3. Auflage stellt sich das Werk
auf dem neuesten Stande der rechtlichenEntwicklungeinschliesslichdes neu

gefassten 6a EStG vor. Die anerkannte Eigenart des Buches besteht darin,
dass es durch sene strenge Systematik de klare Linie einer Einfhrungs-
schrift mit der Reichhaltigkeit und Ausfhrlichkeit eines Handbuchs ver-

einigt.
Der grundstzlicheAufbau des Werks wurde nicht gendert. Jede einzelne

Gestaltungsform der betrieblichen Altersversorgung ist in sich geschlossen
abgehandelt. Jedoch wurde an den Anfang eines jeden dieser sechs Haupt-
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abschnitte ein berblick gestellt, der sich auf das Wesen der betreffenden

Gestaltungsform, ihre Rechtsgrundlage und ihre praktische Bedeutung er-

streckt. Besonders ausfhrlich wurde dieser berblickbei der Pensionskasse

gehalten, weil es ber diese Gestaltungsform an einer umfassenden Darstel-

lung bisher fehlte.
Betriebsleitungen, Betriebsrte, steuer und wirtschaftsberatende Berufe,

Wirtschaftsverbnde, Finanzvervaltungeinschliesslich Betriebsprfer, Ver-

sicherungsunternehmen:an sie alle, die in der Praxis mit der betrieblichen

Altersversorgungzu tun haben und berdie massgebendensteuerlichenGrund

lagen unterrichtetsen wollen, wendet sich das neu aufgelegte Standard\verk.

Dr. LORENZ GRSCHING, Dr. ALFONS STENGER und HANS DIEDENHOFEN:

Kommentar zum Bewertngsgesetz und Vermgensteuergesetz. Lieferung Io,

Dez. 196o. Veilag Dr. Otto Schmidt, Kln.
In diesem grossen Kommentar werden die beiden wichtigen, in engem

sachlichen Zusammenhangstehenden Steuergesetzeumfassend und erschpf-
end behandelt. Die Loseblattform wurde mit gutem Grund gewhlt, um das

Werk in Anbetrachtder im Fluss befindlichen gesetzlichen Regelungen stets

auf dem letzten Stand von Gesetzgebung und Rechtsprechung zu halten.

Die Lie/erung II ist erschienen.

Steuerrechtsprechung in Iartei/orm. Mit Anhang: StRK - Anmerkungen,
bearbeitetvon RechtsanwaltDr. GntherFelix. Verlag Dr. Otto Schmidt,
Ulmenallee 96-98, Kln-Marienburg
Die StRK - Anmerkungen erscheinen seit Mrz 1961 als Anhang zu der

EntscheidungssammlungSteuerrechtsprechungin Kartei[orm in Abstnden

von zwei Monaten. Es besteht ein Bedrfnis die Auswirkungen der wichtigen
fr den steuerlichenAlltag bedeutsamenUrteile auf die Praxis schnell und

genau kennenzulernen. Diesem Bedrfnis will die neue Sammlung StRK -

Anmerkungen nachkommen. Der Leser findet nunmehr bei den sorgfltig
ausgewhltenwchtigen Urteilen Gesetzestext, Letsatz, vollstndigeGrnde

und eine kritische Besprechung in einem einzigen kommentarmssig auf-

gebauten Sammelwerk. Die Erluterungenstammen von Fachleuten, die zu

einer sachlich-kritischenBeurteilungder in den judikatenangeschnittenFra-

gen geradezu berufen sind. Es sind erschienen : StRK Lieerungen II 3-I 17 :

StRK - Anmerkungen Lieferungen I, 2.

Schnellkartei des deutschen Rechts bzw. des Steterrechts. Leferung 103 zu

Band I 2. Verlag Dr. Otto Schmidt, Ulmenalee 96-98, 1ln-Marienburg
DieSchnellkarteides deutschen Rechts ist cl ie umfangreichsteSammlung

von deutschen Gesetzestexten, Richtlinien und Verordnungen. Sie bringt die

vollstndigen amtlichen Texte einschl. der ergnzenden Bestimmungen und

der dazugehrigen Nebengesetze. Fussnoten unterrichten ber Fundstellen

und den Zeitpunktdes Inkrafttretens.Die Loseblattformhlt das Werk durch

schnellste Bercksichtgung etwaiger Gesetzesnderungen stets auf dena

neuestenStand. Das Werk erscheint in 3 Reihen, Reihe III enthlt Steuer-

recht mit Lastenausgleich. Erschienen ist die Lie[ernng..I03-Io5 zu Band IO

(Lastenausgleich lnhalt: nderungen durch I 3, bis I5 AndG LAG Sowie die

2. ndVO ASpG

Dr. BERNHAkD GBBELS ; Handbcch dey steuerlichen Abschreib.,. Dritte

vllig berarbeitete und ergnzte Auflage, juni 1g6I. Verlag Dr. Otto

Schmidt K.G.-Kln. 478 S.
Wie das Steuerrecht berhaupt, ist auch das Recht der steuerlichen Ab-

schreibung in einer stndigen Entwicklung begriffen. Hatte 7 EStG erst

noch im Jahre I958 eine neue Fassung erhalten, so wurde er durch das

Steuernderungsgesetzvon I96o bereits wiederum gendert. Ausserdem sind
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die in den sehr verschiedenartigen Wirtschaftsunternehmen anfallenden
Abschreibungsfragenvielgestaltig. Hier wird das Handbuch Helfer und Rat-
geber sein.

Neu sind in der 3. Auage eingehende Ausfhrungen ber die Frage der

Abgrenzung der Betriebsvorrichtungen von den Gebuden. Ausserdem ist
das Gebiet der Teilwertabschreibungauf Betribsgebudenoch ausfhrlicher
behandelt. Ein Anhang enthlt Grundsatzentscheidungen sowie wichtige
Erlasse und Anweisungen der Finanzverwaltung. Auf das erweiterte und

sorgfltig bearbeitete Sachregister sei besonders hingewiesen.

Dr. KARL HEINZ LEHMANN; Internationale Steuern. 2. Lieferung, Schweiz.
zweite Auflage, berbeitetvon Dr. Leo Fromer und Dr. Thomas M. Speiser,
Titz Verlag GmbH, Mondorf/Rhein, April I961.
Seit Erscheinender ersten Auflagehat sich das System der eidgenssischen

Steuern durch die schweizerischeBunderfinanzreform 1958 in wesentlichen
Teilen gendert. Von grosser Bedeutung ist ferner die in den Jahren I957
und 1959 erfolgte Revision des deutsch-schweizerischenDoppelbesteuerungs-
abkommensgeworden. Diese Aenderungenmachten eine Neuaflage erforder-
lich.

Dr. KARL HEINZ LEHMANN: InternationaleSteuern, I4. Lieferung, Frankreich
bearbeitet von Jean H. Rothstein, H. E. C. Titz Verlag GmbH, Mondorf/
Rhein, Mai I96I.
Mit der vorliegenden Broschre wird die Scbriftnreihe Internationale

Steuern fortgesetzt, nachdem bereits die Lieferungen Bundesrepublik
Deutschland, Schweiz, ,Kanada, Vereinigte Staaten von Amerika
Sdafrikanische Union, Brasilien, Venezuela Argentinien, ,Bel-
gien, Italien, Luxemburg, Australien und Niederlande heraus-
gegeben worden sind.

NETHERLANDS

Vademecum voor in- en uitvoer. Samengesteld door de Economische Voor-

lichtingsdienst. N. Samsom, Alphen aan den Rijn.
A review of this loose-leaf work containing the provisions of importance

for import and export was published in Bulletin XIV, p. 359.
The Supplements 257e, 258e, 259e have been published. They consist of

new sheets for the parts on import, .export and country surveys.

W. E: C. DE GROOT: Nederlandse Belastingwetten. N. Samson N.V. -- Pu-
blisher -- Alphen aan den Rijn, Netherlands.
The seven volumes of this loose-leafsystem on Dutch taxation contain the

texts of the Dutch tax acts. The supplementnol. I89e, which keeps these vo-

lumes up-to-date, has been published.

FED losbladig fscaal weekblad. (loose-leaf tax weekly). Uitgeverij FED,
Roemer Visscherstraat29, Amsterdam. West I.
Nos. 797-804 of this weekly, which contains tax articles, discussionsof case

law and resolutions,and answers to questions as regards Dutch tax problems,
have appeared.

FED's Fiscaal Repertorium. itgeverij FED, Roemer Visscherstraat 29,
Amsterdam-WestI.
A staff of experts are employed to make excerpts of Dutch fiscal literature

on cards which are sent to subscribers every month. These cards are filed per
act and then per article. The issue 1g61 no. 4 has been received.
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FED's Fiscaal Register. Uitgeverij FED, Roemer Visscherstraat 29,
Amsterdam-WestI.
This loose-leaf monthly publicationoffers to the reader a valuable register

of documented court decisions. Nos. 1-3 have already appeared.
Handboekvoorn- en uitvoer onder redactie van Prof. Dr. B. SCHENDSTOK en

J. DE WILLIGEN (Handbook for import and export). AE. E. Kluwer,
Deventer, N. Samsom, Alphen aan den Rijn.
A review of this Handbook for import and export was published in Bulletin

Vol. XIV, p. I69
Since then the following supplements have appeared:

Deel A Belastingheffingbij invoer-, Supplement 6
Deel B I Tarief van invoerrechten, Heffingspercentages, Supplementen 26,
27, 28.
Deel B 2 Tarief van invoerrechten,Toelichtingen Beslissingen, Supplementen
8, IO.

P. KARMELK: Suikerwet, Ist edition, Supplement Io, 2nd edition, Supplement
8. De BelastingwetgevingSerie I & A. No. 9 J. Noorduyn en Zoon N.V.,
Publishers, Gorinchem.

P. KARMELK: Tabakswet4th edition, supplement6, De BelastingwetgevingI.
& A. No. 3. J Noorduyn en Zoon -- Publishers-- Gorinchem.

R. M. SMITS, J. TIGGELMAN, Mr. J. C. DE WAARD : Omzetbelasting(SalesTax)
Fiscal handleiding voor de praktijk. Vuga-Boekerij, Arnhem.
In 'Bulletin' vol. XI, p. 1 5 1, a review of this loose-leaf handbook on the

Dutch Sales Tax legislationwas published.Supplement49 has been published.
H. J. HOFSTRA: Invordering, vierde druk, bewerkt door A. C. den Dulk en

W. P. Erasmus, supplement 6, 2 ISt september 1961.
De Belastingwetgeving Serie D.B. No. 3, J. Noorduyn en Zoon N.V.,
Gorinchem.

Dr. J. H. CHRISTIAANSE: Aanmerkelijk belang in het besluit op de inkomsten-
belasting 94I en het ontwerp van de wet op de inkomstenbelastingI96o (Sub-
stantial Interest in the Act on the Inco,ne Tax of I94I and the Bill oj I960
regarding the IncomeTax) Issue No. I9 of the Fiscal Monographsedited by
C. van Soest, Mr. J. van Soest and M. A. Wisselink. N.V. Uitgevers-Maat-
schappij AE. E. Kluwer, Deventer, Postbus 23 I96I.

The author of this monographhas paid particularattention to a number of
important decisions of the supreme court of the Netherlands. Besides a

separate place is devoted to the Bills on Income Tax of 1958 and Ig60 with
the modifications proposed and their practical importance. The author's
considerationsregardingthe bills are strictlypersonaland thatperhapsmakes
the work a valuablecontributionto practice and study rather than to politics
and theory.

W. B. HELMICH: Bedrijfsopvolging in de landbouw (Title in an agricultural
enterprise), N.V. Uitgevers Maatschappij AE. E. Kluwer, Deventer, 196I,
fl. 8.75.
It is presumed that the reader of this scientific work possesses some ele-

mentary juridical and fiscal knowledge. Nevertheless, non-specialists inte-
rested in the problems 'of agricultural enterprises will find in it valuable
orientation materials on the subject. The fiscal prollems, in particular, dis-
cussed on several occasions, make this work a useful source of fiscal informa-
tion.
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NEW ZEALAND

CHARLES A. STAPLES, A.P.A.N.Z., F.I.A.N.Z. - 'A Guide to New Zealand
Income Tax Practice (2'Ist Year of Publication). Financial Publications
Ltd. (Sweet & Maxwell Ltd.), Wellington, N.Z.

May I96I - 440 pages.
A Guide to New Zealand Income Tax Practice first appeared in early I940,

and its objective was to explain as simply as possible the sweeping changes
then taking place in taxation legislation.

The present edition incorporates changes in the law introduced since the

196o edition was published, including the Inland Revenue Department
AmendmentAct, I96o, which provides for the setting-upof Boards of Review
to hear appeals against assessmentsby taxpayers in place of the Magistrate's
Court, and the Land and Income Tax AmendmentAct, I96O, which enlarges
the scope of objectionsto assessmentsopen to taxpayersto embrace, not only
the grounds formerly available, but also appeals against decisions of the

Commissioner affecting the quantum of the tax payable to which there was

formerly no right of objection.
The Land and Income Tax Amendment Act, I960, also inserts new provi-

sions in the Principal Act for implementingthe Double Taxation Agreements
entered into by this country is so far as the allowance of credts for tax paid
in other countries is concerned, and also substitutes new provisions dealing
with the aggregation of the incomes of a husband and wife, as a result of
which the field for aggregation has now been greatly restrcted.

NORWAY

JACOB JARY: SkattelovSamling. Baugeidsgt. I6, Skien, Norway. Aourfring
n'. I2.

Reviews of this loose-leaf work on the Norwegian tax system were publish-
ed in Bull. Vol. XI, p. 152 and Vol. XII, p. lO6. Recently Supplement no.

.r4 has been published containing a number of pages for replacement.

PORTUGAL

Geschichtlicher Ueberblick der Fina,zzre/ormen. Pyof. Salazays Steuey- und
Staatschuldenwesen. Verlag Ernst und Werner Gieseking, BieIefeld, 1961,
280 S.

Dr. RALPH VON GERSDORFF: Porttgals Finanzen.
Diese Studie behandelt die finanzwirtschaftlicheKapitalbildung in Portu-

gal als Ergnzung zu der bereits vom selben Autor verffentlichten Arbeit

ber de private Kaptalbldung im portugiesischen Reich. Nicht nur der

Finanzwissenschaftler,sondern auch der Historiker, der Geschftsmannund

der allgemein an Portugal, sowie an Portugiesisch-Afrikainteressierte Leser
wird in dieser Studie viele von ihm gewnschte Informationen tinden. Der
Geschftsmann inbezug auf die portugiesischen Steuern im besonderen und

inbezug auf Staat und Wirtschaft Portugals im allgemeinen.

SPAIN

FERNANDO SAINZ DE BUJANDA.
Estructura Juridica del sistema tributario. Editorial de Derecho Financiero,

General Mola, 1 5, Madrid. 1961, pp. 16o.
In this extremelyusful handbook the reader will find valuable information

regarding the Spanish tax system.
General notions from the domain of taxation, guiding principles of a tax

system in general, as well as a skilful analysis of the contemporarySpanisch
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system as reected in this book, give the reader, in a condensed form, a great
deal of factual and theoretical material essential for study and practice.

Manual de la A dministracion. T-A-L-E-, Hortaleza 20, Madrid.
In Bulletin XIV p. 43 and Io8 reviews were published of this useful

loose-leaf book which contains a systematic survey of Spanish taxation.
Supplements32,33of July-SeptemberI96I contain new pages for the parts on

legislation and case law, studies and commentaries, and a number of pages
to be exchanged.

SWITZERLAND

Die Praxis der Bundessteuern. Verlag fr Recht und Gesellschaft, Bundes-
strasse IS, Basel. Dr. Kurt Locher: Das interkantonale Doppelbesteuer-
ungsrecht. Nachtrag 7, I96I.

Die Steuern der Schweiz. Bearbeitet von der Eidgenssischen Steuerverwal-
tungs, 6 Bnde in Loseblattform. Verlag fr Recht und Gesellschaft,
Bundesstrasse I 5, Basel.
Dieses grosse Standardwerkbehandelt in leicht fasslicher, eingehenderund

prziser Form die Steuergesetzgebungin der Schweiz. Die Bundes-, Kantons-
und Gemeindesteuernwerden systematischaufgezeigtund erlutert. Auszge
aus den geltenden Gesetzen sowie Beispiele ermglichen dem Leser, sich ein
lckenloses Bild ber die von den einzelnen Steuerhoheiten angewandten
Systeme, die Veranlagung, Steuerstze und Erhebung zu machen. Die ver-

schedenen Steuern in jedem Kanton sind in sich abgeschlossenen,durch pe-
riodische Nachtrge stets auf dem neuesten Stand gehaltenen Heften darge-
stellt, was ein mhelos Vergleichen erlaubt.

I. Teil -

: Einkommens-und VermgensstuernnatrlicherPersonen, Nachtrag
27 von I96x.

Dieser Nachtrag enthlt die jhrlichen Steuerstze I96I der Kantone und
Gemeinden und neue Hefte fr die Steuergesetzgebungender Kantone Ob-
walden, Basel-Land, St. Gallen, Valais.

II. Teil: Ertrags- und Kapitalsteuern juristischer Personen, Nachtrag 25 von

I96I.
Dieser Nachtrag bringt den Beziehern die jhrlichen Steuerstze I961 der

Kantoneund Gemeindenund neue Heftefr die Steuergesetzgebungender
Kantone Obwalden, Basel-Land, St. Gallen und Valais.

III. Teil: Erbschafts- und Schenkungssteuern, Vermgensverkehrssteuern,
Verbrauchs - und Aufwandsteuern,Nachtrag 24 von 196L

Dieser Nachtrag enthlt Aenderungsbltterfr die Kantone Basel-Land,
St. Gallen, Obwalden, Valaisk, Zrich, Bern, Luzern, Fribourg und Solo-
thurn.

Die Praxis der Bundessteuern. Verlag fr Recht und Gesellschaft A.G.,
Bundesstrasse I5, Basel.

I. Teil: Die Wehrsteuer, begrndet von Drs. J. & E. Henggeler, fortgefhrt
von Dr. Anton Pestalozzi, Nachtrag I 2, I96x.

II.Teil: Stempelabgaben,Couponsteuerund Verrechnungssteuer,begrndet
von Dr. E. Wijs, fortgefhrt von Dr. R. Pfund, Nachtrag I7, I96I.

HANS HEROLD Praxis des Umsatzsteuerrechts, Verlag fr Recht und Gesell-
schaft A.G., Bundesstrassex5, Basel, Lieferung29, Stand von Ende August
Ig6I.
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UNITED KINGDOM

The Accountant, Taxpayer and the Revenue. A Handbookof ProfessionalPrac-
tice. Second (Revised) Edition. The Fiscal Press Ltd., Fiscal House St.
Albans, Hertfordshire, England. 196o, pp. 54
Although this book has been published primarily for practitioners within

the United Kingdom, much of what has been printed will undoubtedly be of
help to manyprofessionalmen operatingin overseascommonwealthcountries,
where taxing codes have been modelled on British experience: in fact, reci-
procal agreements, double-taxationconventions,etc. almost compel the basic

principles of taxation in these countries to run parallel with statutes of the
United Kingdom.

UNrTED NATIONS

Repoyt of the Third IVorkshop on Problems of Budget Reclassifcation and

Managementin the ECAFE region. Bangkok, 17 to 26 August to 26 August
I96o. Manila, 28 August to 2 September. United Nations, New York 1961,
pp. 6o.
The working papers of the Third Workshopcomprise three documentspre-

pared by the secretariat, including a Manual of Program and Performance

Budgeting prepared by the Fiscal and Financial Branch of the Department
of Economicand Social Affairs of the UnitedNations; the reportof the Second
Worhshop; thirteen papers submitted by participatingexperts from Member
Governments, and a paper prepared by the InternationalMonitary Fund.

UNITED STATES OF AMERICA

ROBERT ANTHOINE and HENRY S. BLOCH. Tax policy and the Gold problem: an

agenda /or inquiry. Reprinted from Columbia Law Review, I96I.
This article surveys the significant'UnitedStates tax provisionsbearing on

the longtermcapital, owing out of and into the United States, examines the
Canadianand other recent experiences in capital flow taxation, and discusses
and evaluates the usefulness of tax measures for the solution of the United
States balance of payments problem.

Management's Stake in Tax Administration, a symposiumvolume, from the
series 'The impact of Taxation on Management Responsibility'. TAx
INSTITUTE, INCORPORATED, 457 Nassau Street, Princeton, New Jersey,
1961, pp. 260.
This is the fourth volume in a series of publications on 'The Impact of

Taxation on Management Responsibility' which the Tax Institute has pu-
blished.

Part one deals with income tax administrationand is introduced by Dana
Latham, former Commissioner of Internal Revenue.

Sales and Excise Tax Administrationis the subject of Part two. Russell L.
Hendricks, Manager, Tax Division The Procter and Gamble Company, out-
lines the desirable areas of uniformity in sales and excise taxes, with particu-
lar reference to sales and use taxes and payroll taxes.

Part three deals with Standards of Property Assessment. The subject is
taken up from different points of view.

Management'sinterest in uniformity in state and local taxes is considered
in Part four.

Part Five is devoted to some basic considerations in administration.
The volume concludeswith a considerationof the importanceof tax admi-

nistration in a growing economy by Russell C. Harrington, former commis-
sioner of Internal Revenue..
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The New York State and Local Tax System. The Governor Alred E. Smith,
State Office Building, Albany i, N.-Y. 1961, pp. 38.
This booklet has been prepared to summarize the developmentof the Ne

York tax system as it has expanded to meet the revenue requirements of
modern governmentand to describe the administrativemachinery for collec-
ting state taxes.

MELVIN L. GREENHUT: 'Full Employme,zt, Inflation and common stock'.
Public Affairs Press, Washington, D.C. 1961 -- 88 pages. 3.25.
In this small book, Professor Greenhut ably examines in non-technical

language two of the most important and controversial issues of economic

policy -- the control of inflation and the problem of maintaining a high level
of employment.The reader of this book will acquire rom it : an understanding
of certain aspects of the Americaneconomicsystemcomparableto the know-

ledge retained by the college graduate, who has had basic work n these
areas; an understandingof certain fundamentaleconomic processessufficient
to enable him to rough out the important economic trends which have taken
place: a grasp of the principlesof personal finance which will enable him to
make better use of his money than before.

ROBERT LORING ALLEN : 'Soviet Influence in Latin America: the Role o/ Eco,,o-
mic Relations'. Public Affairs Press, Washington D.C. 1959 -- IoS pages.
This work is the second in a series of monographic regional studies by the

author designed to throw light on trade betveen Soviet Russia, Eastern,
Europe, and mainland China and ther mportant trading partners. The first
was 'Middle Eastern Economic Relations with the Soviet Union, Eastern
Europe and mainland China, published in 1958 by the Woodro,v Wilson De-
partment of Foreign Affairs of the University of Virginia. The author, as as-

sociate professor of economics at the University of Virginia, is the director of
a research project which, since 1956, has been systematicallyexamining the
commercial policy and relations of the Soviet bloc of countries.

HELEN J. COOKE: 'The Role of Debt in the Economy'. Public Affairs Press,
Washington, D.C. 196I -- 1 15 pages. $ 3,25.
The purpose of this study s to bring together the available data on debt in

an attempt to explore the problems of debt management for the future. Not
only is the importance of debt in the investment process measured, but the
separateproblems faced by the different types of debtors s evaluated and the
importance of debt in the asset portfolios of the major types of lenders is
reviewed. This study is a contribution to financial literature for which Dr.
Cooke is to be commended. It is a careful analysis of the role of debt from the
three fold points of view of debtor, creditor and economy at large. Its ap-
proach is qualitative as distinguished from an overall quantitative view. It
therefore traces the impact o debt in terms both of types of debtors and of
creditors, including debt as a means of financing and as an outlet for funds.
It makes significant specific observations as the analysis proceeds.

ROBERT LORING ALLEN: 'Soviet Economic Warfare'. Public Affairs Press,
Washington, D.C. 1960 -- 293 pages. S 5.-
This book is concerned primarily *ith Soviet foreign economic policies

and activitie., in recent years. Following these fudamental considerations,
the remainder of the book is focused upon the foreign economic relations,
policies and performace of the Communist countries, principally the Soviet
Union, in general and in specific countries. An Associate Professor of Econ-
omics and staff member of the Institute of International Relations at the
University of Oregon, Robert Loring Allen is one of the nation'soutstanding
authorities on Soviet foreign economic relations. Long experienceand work,
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both in governmentand universityteachingand research,has enabled him to

ferret out the meaning of the Soviet 'aid and trade' drive. He has testified
before Congressionalcommitteesand has written widely on this subject.

PRENTICE HALL INC., Englewood Cliffs, New Jersey has issued the following
publications:

FedeyalTaxTreaties Report, Vol. I, No. 43,44
FedeyalTax Repoyt Bulletin, Vol. XLII, No. 28-39

FEDERATION OF TAX ADMINISTRATORS, I3I3 East Sixteenth Street, Chicago
Illinois, has published:37,

Proceedings of the Thirty-Second Annual Meeting, National Tobacco Tax

Association, held in Kansas City, Missouri, October 5, 1958.

Proceedings of the Thiyty-ThirdAnnual Meeting, NationalTobacco Tax Asso-

ciation, held in New York, September 27-30, 1959.

Pyoceedings of the Twenty-EighthAnnualConference, National Associationof
Tax Administrators held in Minneapolis, Minnesota, June I 2-I5, I96o.

Thirty-Second Annual Report of Noyth American Gasoline Tax Conf8renCe,
Dallas,'Texas, October I5-I8, I958.

Thirty-ThirdAnnual Report, Portland, Oregon, August 2-5. I959.

Thirty-FourthAnnual Report, Chicago, Illinois. October 23-26, I960.
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INDIA

BUSINESS CONNECTIONASSESSMENT

Since the subject of business connection assessment under the Indian tax
code was raised in our issue of January I4th last, negotationshave been going
on between the Governmentof India and the Federationof British Industries
regarding the application of Section 42 of the Indian Income Tax Act to the

profts made by British firms from trade with India. It will be of interest to
readers that these discussions have at last resulted in agreement on certain
vital points.

Broadlyspeaking, the followingavenues of trade are involved in this recent

agreement.
(i) the British company sells to an Indian subsidiary;
(ii) the British company allows an Indian customer facilities of extended

credit for payment;
(iii) the British companyhas an agent in India, but also makes sales direct

to Indian customers without intervention by the agent; and
(iv) the sales to Indian customers are made through the medium of the

agency.
In the first categoryit has now been agreed that there will be no assessment

to tax under Section 42 if (a) the contract of sale was made outside India, (b)
the sale was made on a principal to principal basis, and (c) the subsidiarydoes
not act in the matter as an agent of the British company. By itsel the mere

existence of a 'business connection' arising out of the parent-subsidiary
relationshipwill not result in an assessment. Nor will the possibility that the
British parent might exercise control over the affairs of the subsidiary.

Formerly, the provision of extended credit facilities to an Indian customer
was a good prima facie reason for assessment. This will no longer be so where
(a) the contract is made outside India, and (b) the sale is on a principal to

principal basis.
Trouble and vexation largely stemmed in the past, however, from assess-

ment n cases where British companies had an agency in India, but also sold
direct to Indian customerswhile paying to their agent an overridingcommis-
sion on all sales to India. Now there will be no assessmenteven where an over-

riding commission is paid, provided:
a)that the agent neither performs nor undertakes to perform any services

directly or indirectly in respect of these direct sales;
b) that the making of the direct sales can in no way be attributed to the

existenceof the agency or to any trading advantageor benefit accruing to the
British principal from the agency;

c) that the contracts to sell are made outside India; and
d) that the sales are made on a principal to princpal basis.
Where direct sales are obtained through the services of an agent in India,

a measure of assessmentwill still have to be contemplated. Under the agree-
ment it will be limited to the amount of profit attributable to the agent's
services if :

a) the British company'sbusiness activjties in India are wholly channelled
through its agent;

b) the contracts to sell are made outside India; and
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c) the sales are made on a principal to principal basis.
In the assessment of this amount of profit, credit will be given for the ex-

penses incurred in making the sales and these expenses wiii include the agent's
commission,so that if the agent's commissionfully representsthe value of the

profit attributable to his services, it should prima facie extinguish the assess-

ment.
Should the British firm's businessactivitiesin Indianot be wholly channell-

ed through the Indian agent, the assessment under Section 42 will be on the
sum of the amount of profit attributable to the agent's activities and the
amount of profit attributable to the rm's own activities in the country, less
of course, the expenses incurred in making the sales concerned.

These agreed principles represent, it is suggested, a considerable advance
and should contribute substantially to the easing of trade with India. In

particular, the concession that an overall commission in itself should not

bring about an assessmenton the profits from direct sales negotiatedwithout
assistance from an Indian agent, will be welcomed. Nevertheless, a word of
warning should be sounded. If an agent undertakes to perform after-sales
service, this last concessionmight well be lost, and Britishexportersmust still
face up to the difficultieswhich will stem in practice from the phrase 'reason-
ably attributableto'. Nevertheless,bearing in mind that through it all run the
twin principlesof making contractsoutside India and contractingon a princi-
pal to principal basis, exporters to India would now do well to re-examine
their contracts of agency in the light of the principles set out above and to
revise them where possible.

:'..::-.
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R.A.U.

UNIFICATIONDU SYSTEME D'IMPOSITION
DE L'IMPORT GENERALSUR LE REVENU DANS LES DEUX

PROVINCESDE LA R.A.U.

Avec la promulgationdu dcret-loidu 25 juillet instituant un imptgnral
sur le revenu en Province Syrienne d'une part, et l'abolution de l'impt de la
dfense sur le revenu gnral appliqu en Province Egyptienne de l'autre

part, le mode d'impositionde l'impt gnral sur le revenu est de ce fait deve-
nu identique dans les deux Provinces de la RAU.

En ait, le Prsident de la Rpublique a promulgu le 25 juillet un dcret-
loi instituant un impt gnral sur le revenu en Province Syrienne.

Les dispositionsde ce dcret-loi s'applique au revenu total net ds peron-
nes physiques ayant la nationalit de la RAU o qu'ils rsident et aux tran-
gers rsidant en Province Nord mme si leurs revenus proviennent de source

trangre. Quant aux trangers non rsidents, cet impt ne s'applique qu'
leurs revenus en Province Nord.

Cet impt sera peru le Ier janvier de chaque anneou au moment du dcs
du contribuable ou l'interruption de sa rsidence.

Cet impt ne s'applique pas aux personnes dont les revenus sont infrieurs
Io.000 livres syriennespar an auxquellesseront ajoutes les montantsprvus

pour charges famili'ales.
Seront galementdispenss de l'acquittementde cet impt les membres du

corps diplomatiqueet consulaire tranger titre de reciprocit et les experts
trangers rsidents s'ils ontt requis par le gouvernement,par un organsme
public, priv ou par un particulier, en ce qui concerne leurs revenus provenant
de source trangre.

L'imptsera calculsur la base du revenu annuel total net qui sera fix con-

formment aux rglements concernant l'assiette de l'impt spcifique ainsi
qu'aux dispositions de la prsente loi.

N'entrent pas en ligne de compte les revenus et dpenses provenant de
l'habitation appartenant au contribuable ou en ayant l'usufruit s'il l'occupe
effectivement. Il en est de mme pour les intrts des obligationset emprunts
exemptes de l'impt par une loi spciale.

Les pertes d'exploitation commerciale seront dduites de l'assiette de
l'impt gnral sur le revenu au cours de l'anneo elles ontt ralises.

Seront galement dduits des revenus de l'individu :

a) Les intrts des prts contracts.
b) Les pensions vie et les engagements faisant l'objet d'un jugement.
c) Les impts directs que le contribuableaura pays au cours de l'anne,

l'exception de l'impt gnral sur le revenu.

d) Les primes d'assurance vie contractes au bnfice du contribuable lui-
mme, de sor: pouse ov de ses enfants condition qu'elles ne dpassent pas 5
pour cent de son revenu annuel net, ou un montant de 2.ooo livres, si ce der-
nier est infrieur. Les donations et les assistancesverses au gouvernementet

organismes sociaux ou de bienfaisance sont considres comme frais si ces

organismes ont leur sige en RAU et les montants verss ne dpassent pas 3
pour cent du revenu.

Un montant de 500 livres sera galement dduit des revenus pour chaque
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enfant et pour l'pouses du contribuable,l'exemptionne devant pas dpasser
un montant de 2.000 livres. L'exemption n'est pas applicable si le revenu

dpasse 2o.ooo livres.
Le contribuable prsentera une dclaration crite au sujet de son revenu

total, au cours des trois premiers mois de chaque anne. Le contribuablever-

sera le montantde l'imptcalcul sur la base de sa dclarationau moment de
sa prsentation.

Le dcret-loi prvoit des sanctions pour toute infraction aux dispositions. -

Le dcret prsidentiel du 27 juillet abolit l'impt supplmentaire de la
dfense sur le revenu gnral en Province Egyptienne.

L'annulationde l'impt portera sur les revenus de I96I.
La note explicative souligne qu'aprs la promulgation de la loi tablis-

sante un impt progressif sur le revenu gnral ralisant de la sorte les objec-
tifs de la communaut socialiste dmocratique et cooprative, l'impt de la
dfense ne sera peru que sur les revenus spcifiques l'exception du revenu

gnral.
En fait; avant l'annulation de cet impt supplmentaire, les impts sur le

revenu qui seraitperuspour tout montantsuprieur I5.ooo livres gyptien-
nes atteindront les I 00 % soit 9o% d'impt sur le revenu gnral et Io %
d'imlts pour la dfense.

Alors que le nouveau rgime de l'imptprogressifsur le revenue fixe go %
seulement les imptsds sur les tranches dpassant Io.000 livres gyptiennes.

Voici le tableau dterminant le taux de l'impt sur le revenu net appliqu
dans chacune des deux provinces de la RAU partir du I er Janvier I962

Province Egyptienne ProvinceSyrienne
L.E. L.E. Taux L.S. L.S. Taux

La premire tranche jusqu' I.ooo Exempte jusqu' o.ooo Exempte
La seconde , plus de I.000 , 1.5oo 8% dexo.ooo , xS.OOO 8%
La 3me .... I.500 , 2.000 9% , x5.ooo , 20.000 90o
La4me .... 2.000 , 3.000 lo% 20.000 , 30.000 Io%
La 5me 3.000 4.000 I5% , 30.000 40.000 x5%
La 6me 4.000 , 5.000 25% , 40.000 , 50.000 25%
La 7me 5.ooo , 6.000 35% , 50.000 , 60.000 3500
La 8me .... 6.000 , 7.000 450 , 60.000 , 70.0o0 45%
La 9me , 7.000 , 8.000 55% , 70.000 , 80.000 55%
La Iome ....

-

8.000 , 9.000 65% , 80.000 , 90.000 65%'

La IIme , , 9o0o , IO.000 75% , 90.000 , Ioo.ooo 75%
La I2me .... IO.000 go% au-delde Ioo.000 90%

Source: Etude mensuelle sur la vie dconbmique et financire de la RA U et des

pays arabes Juillet 196I No 90/26

Bien que la situationpolitiqueaittmodifie radicalementau regard de la

RpubliqueArabeUnie nous sommesd'opinionque la publicationdes mesures

fiscales les plus rcentes dans les deux pays retient sa valeur au moinspour le

moment.
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Europe Ig, 56, I 52, 177, 222, 285, 279,3I4
314, 356 Ceylon . . 144, 339

France I4,20-22,74, Io6, I 32, 153, Cte Ivoire ... .... 22g
212,223, 357 Danemark ...... I8, lO6, 222

Germany 22-30, I07-II2, I53-I56, Espagne 33, 75, I6I, 3I 7, 362
193, 224-229, 257, 280-282,305, Etats Unis I, 35, 36, II4-II6, I63
3 I- 3 I 5, 32 1, 357-360 182, 234, 309, 3 I 7, 3 I 9, 364-366

Hond uras ......... I56 Europe I9, 56, I 52, 177, 222, 285,
Hong Kong .... 282 314, 356
India3076,134, I37, I44,229,249,367 France 14, 20-22, 74, IO6, 132, 153,
International 75, I 33, 213, 283, 342 2I2,223,357
Iraq .......... 74,282 GrandeBretagne34, 35, 91, II3, II9,
Ireland (Rep. of) ..... 30,2 I 2 I62, 164 , 213 , 234, 236/364
Italy ......... 156, 229 Honduras . . I56
IvoryCoast ........ 229 Hong Kong . .. ..... 282

Japan. 30, I 1 2 Iles Salomon (Br.) ..... 362
Luxemburg . . . .. - I 5,2 I 5, 283 Indeq 30, 76, 134, 137, I44, 229, 249,
Mexico .......... II2 367
Monaco .......... 230 International 75, 133, 213, 283, 342
Morcco .......... 3o Irac ... 74,282
Netherlands 31, 32, II2, I56-I59, Irlande (Rp. d') ..... 30,2I 2

I93, 2 I 2, 230-232, 257, 315-317, Italie ......... 156, 229

321, 360-36I Japon .......... 30, II2

Ne,v Zealand . . I33, 16o, 341, 362 Luxembourg . I5, 2 I5, 283
Norway ........ 16o, 362 Maroc , .......... 30
Pakistan ......... I60 Mxique ... I 12

Philippines ........ 33 Monaco . 230

Portugal ...... 33, I6O, 362 Nations Unies .... 35, II4,364
Solomon Islands (Br.) ... 339 Norvge .... .... 16o, 362
Spain .... 33, 75, I 6I, 31 7,362 NouvelleZlande . I 33, 160,34I

, 362
Surinam ........ 33, I6I Pakistan ... I6o

Sweden ..... 8,34, I6I, 3I7 Pays Bas 31, 32, II2, I56-159, 193,
Switzerland 34, 60, 75, I I2, 161, 2 I 2, 230-232, 257, 3I5-3I7, 32I,

232-234, 317, 363 Philippines ........ 33
Union of South Africa .... 342 Portugal ...... 33, I6O, 362
UnitedArab Republic . . . 369 Rp Arabe Unie 369......

United Kingdom 34, 35, 91 , II3, 119, Sude ....... 8,34, I6I, 3I 7
162, I64, 2I 3, 234, 236,364 Suisse 34,60, 75, II2, I6I, 232-234,

UnitedNations . . . . 35, 114, 364 317, 363
United States of America I, 35,36, Suriname ........ 33, I6I

114-116, I63, I82,234, 309,3I7, Union Sud-Africaine 342....

319, 364-366 Uruguay ..... :
. 283,3I7

Uruguay . . . 283,3I7, 36o, 361
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