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THE INTERNATIONAL BUREAU OF FISCAL DOcu- LE BUREAU INTERNATIONAL DE DOCUMENTATION
MENTATION was founded in I938. For reasons of FISCALE fut fond en I938. Pour des raisons de
organizing character this Bureau is established as caractre organisatoire,ce Bureau est tabli com-

a separate foundation according to Netherlands me ure fondationspare conformmentau droit
law. The Bureau is a scientific, independent,non- civil nerlandais. Le Bureau est une institution
profit making,non-politicalfoundationofwhich scientifique, indpendante, sans but lucratif et
the purpose is defined in the articles as follows: sans objet politique, dont le but est dfini dans

les statuts comme suit:
(art. 2) The Object of the International Bureau (art. 2) Le but du Bureau Internationalde Docu-
of Fiscal Documentation is the foundation and mentation Fiscale est d'tablir et de maintenir un

maintenance of an international documentation bureau international de documentationtendant
bureau, in order to supply information in fiscal fournir des informations concernant le lgislation
legislationand the applicationoffiscallaw,and to fiscale et l'application du droit fiscal, ainsi qu'
stimulate the study of fiscal science. stimuler l'tude de la science fiscale.
(art. 3) The InternationalBureau of Fiscal Docu- (art. 3) C'est par les moyens suivants que le Bu-
mentation shall endeavour to realise this object reau se propose d'atteindrece but:
by: a) en tablissant une bibliothque contenant un

a. founding a library on fiscal legislation, books, grand nombre d'ouvrages, revues et d'autres
periodicals and other publications; publicationsdans le domaine fiscal;

b. supplying information; b) en fournissant des informations;
c. giving any one the opportunity to study all c) en procurant tous ceux qui s'y intressent

material available in its library; l'occasion de consulter les ouvrages qui se

d. issuing a periodical; trouvent dans la bibliothque;
e. any other appropriatemeasures. d) en publiant un priodique;
In close co-operationwith the I.F.A. andwith the e) en recourant tous les autres moyens dont on
aid ofexperted cooperatorsin a great number of peut disposer.
countries, the Bureau tries to collect all possible Le Bureau veut, par une coopration avec l'IFA
data in the sphere of national and international et avec l'aide d'experts d'un grand nombre de
fiscal law. In this way the Bureau will be able to pays, rassembler toutes les donnes possibles dans
supply detailed information concerning special le domainedudroitfiscalnationaletinternational.
subjects (no adviceis given) for whicha fee is due, De cette faon, le Bureau est mme de fournir
which is necessary for the maintenanceand exten- des renseignements dtaills concernant des
sion of the Bureau. problmesspciauxmais sans donner d'avis. Pour
On general subjects the Bureau brings out ces renseignements on demande des honoraires
publications of documentary character in the ncessaires pour le maintien et l'extension du
Series: Publicationsof the InternationalBureau Bureau. Sur des sujets gnraux, le Bureau publie
of Fiscal Documentation, and in the Series des tudes de caractredocumentairedans la srie:
Studies on Taxation and Economic Develop- Publications du Bureau International de Docu-
ment. mentation Fiscale.
These series have been supplementedby various Ces sries ont eu des supplments spciaux et

special publications. Since I96I the Bureau has varis. Depuis I96I le Bureau a publi la revue

publishedEuropeanTaxation,at frst as a fortnight- European Taxation, d'abord comme une revue

ly English language review of tax developments bi-hebdomadaire en langue anglaise portant sur

on the European Continent, in the United King- les dveloppements fiscaux dans le continent
dom and in Ireland, but sinceJanuary, I965 as an europen, le Royaume Uni et l'Irlande, puis
expanded monthly periodical. A new loose-leaf partir de janvier I965 il devenait mensuel et

Tax News Service, frst published in I965, s'augmentaitdu Tax News Service, prsent sous

brings rapid information of world-wide tax feuillets mobilesdonnantune informationrapide,
developments. Two loose-leaf services were l'chelle mondiale, de tout ce qui touche la
started in I963 Supplementary Service to fiscalit. En I963 paraissaient, toujours sur

European Taxation and Guides to European feuillets mobiles, d'une part Supplementary
Taxation. The latter series includes three Service to European Taxation et d'autre part
published volumes: les Guides to European Taxation. Cette der-
TheTaxationofPatentRoyalties,Dividendsand nire srie comprenait la publication de trois
Interest in Europe, CorporateTaxation in the volumes, en langue anglaise:
Common Market and The Taxation of Rgime fiscal des redevances, dividendes et

Private Investment Income. intrts en Europe, L'impositiondes socits de
In I966, a new loose4eaf service was started: capitaux dans les pays du March Commun et

Tax Treaty Guides. The first volume is L'imposition de revenu des investissements
Handbook on the United States-German Tax privs.
Convention. The second volume is The En I966 un nouveau service feuilles mobiles
Dutch-German Tax Convention. at tabli: Les guides des conventionsfiscales.

Le premier volume en est le: Manuel relatif la
conventionfiscale Allemagne-Etats-Unis,en lan-

gues anglaise et allemande.
II Le second volume est: La convention fiscale Les

Pays-Bas-Allemagne,en langue allemande.
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EDITORIAL:

A new O.E.C.D. study

The Organisationfor EconomicCo-operationand Developmenthas published a new report,

Border Tax Adjustments and Tax Structures, in O.E.C.D. Member Countries*,whichhasbeen

prepared by the Taxation and Competition Division of the O.E.C.D. Directorate for o

Financial Affairs. The report, which is descriptiveand does not give new thoughts, normally
reflects the position as of March I, I967, but in a number of cases changes which have taken

place between March I967 and the end ofMarch I968 have been ncluded. This is especially
true for the so-calledCountryChapters,which give an overall view ofthe tax adjustments
applied to exports and imports in the 2I O.E.C.D. member countries i.e. Austria, Belgium,
Canada, Denmark, France, Germany, Greece, Iceland, Ireland, Italy, Japan, Luxembourg,
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, United Kingdom,
United States.

The statistical part of the report is very informative. In this part figures for I963, I964 and

I965 are generallyused. The generalconsumptiontaxes as a percentageoftotal taxationprove

to be the highest in Turkey and the lowest in Portugal. Portugal however takes a middle

place in comparisonwith all consumption taxes as a percentage of total taxation. Norway is

the country with the highest percentage of total consumption taxes in relation to G.N.P. at

marketprices, the U.S. being the lowest.Whilefigures ofG.N.P. at marketprices may be of

primary interest in determining the effects of tax systems together with border tax adjust-
ments on internationalcompetition,for the purpose ofcomparingdirect taxes GNP at factor

cost is perhaps a purer concept. France has the highest percentage ofprofits taxes plus em-

ployers' socialsecuritycharges in relation to GNP at factor cost, while Turkeyhas the lowest

percentage.
A special table is devoted to a comparison of rates of undistributed profits. It should be

emphasized that without detailed analysis ofparticularcompanies in particular situations it is

impossible to get an idea of comparativetax burdens. On the other hand, it would be going
too far to say that no mportance can be attached to general figures. The figures do give
someideaoftheburdenoftaxationin certain respects. They help, for instance, to form a view

as to when the possibilitiesoffnancingout ofretained profits are greatest.
A special part of the report is devoted to the current discussion on shifting, not only as

regards the shifing ofconsumption taxes, but also the shifting of direct taxes. The views of

leading experts are stated without however any specific conclusionbeing reached. It is im-

possible to come to an overall conclusion, unless that conclusionis that, even in the case where

profits taxes are not shifted, they are stilllikely to have an effect on capital flows as dist:inct

from commodity flows and therefore in the choice of the location ofan enterprise.

Dr. J.C.L. HUISKAMP

* Price $6, £2.2.6. F/Sw. fr 25, D.M. 20.80.
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Reg. no. 3134
Code INT- l il.

H. W. T. PEPPER:

POLL TAXES, PAYROLL TAXATION, AND SOCIAL SECURITY

POLL TAXATION 4. Poll taxes, which take no account of
Introduction ncome or family expenditure, are usuay
I. A poll tax has been defined as a tax of reckoned to be inequitable and regressive
uniform amount levied on each individual. and this factor, coupledwith relativelyheavy
With the slght modification that occasion- administrative cost1, militates against the
ally the levy has been on the household use of a simple poll tax for general revenue

rather than on the ndividual,poll taxes have in modernconditions.
lengthy history and by yet Although poll tax oftena are no means 5. a comnences

defunct. A poli tax of this kind has the merit as a fixed sum per head or per family it is
of simplicity of concept and of being easy almost inevitable, if it continues to exist as a

for taxpayers to understand. It is not neces- fiscal measure, that the tax will be converted
sarily easy to collect. If the yield is to be to a graduated poll tax, and, later still, into
worthwhile, and the levy therefore of an income tax (see para 32).
substantial amount, the merit of smplicity
inevitably involves the demerit of inequity, 6. SurvivalofPoll Taxes
because capacity to pay is not uniform. Simple pol1 taxes survive, however, in a

2. Present-day thinking on tax administra- number of applications both as taxation and
tion is that collection costs should be kept also as quasi-taxation constituting compul-
as low as possible consistent with efficiency sory or contractual fixed sum contributions
of enforcement and equity of application. for general benefits for the contributors.
Accordingly taxes which, while having a Examples include the fixed fees or licence
wide mpact, can be collected from a relati- dues which are referred to in paragraphs 23
vely small number of payers of the first et seq., to socialsecuritylevies offxed,equal,
instance tend to be favoured. Such taxes contributions yielding fixed, equal, benefits
include mport duties, internal turnover on the Beveridge principle referred to in
taxes on producers and wholesalers, and in- paragraphs 59 etseq.,andself-imposedlevies,
income tax on employees which can be e.g., by groups of professionals, business-
collectedat source by their employers. men or artisans, or by property-owners or

3- On the test of administrative economy -occupiers to provide benefits or services
a universal poll tax of modest amount on which would otlerwise have to be financed
everyone (or even on every male over I6 or by equivalent taxation imposedby the State.
2I) is unsatisfactory.If the tax is only collect-
ed from time to time in emergency situa- 7. Hstorical Applications
tions (see para 7) tle administrative cost of In Britain poll taxes ca be traced at least to

setting up ard then scrapping collection
machinery is likely to be excessive. Even if I. For example, it is understood that the Gra-

the tax is collected annually the cost of duated Personal Tax n Kenya costs about Io%
reaching all taxpayers, however remote their to collect. The Cox Committee in Sierra Leone

in I957 found that the exactions of poll tax
location, is likely to be much bigger than collectors were sometimes about 3 times the
the cost ofcollecting other taxes. legal amount of the tax due from taxpayers.
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I377 when a fixed sum of a groat per head in tle economy. It is, however, a matter of
was charged. Subsequent taxes were graduat- history t:hat the levying ofpoll or hut taxes

ed and the levy of I38O achieved historical was advocated and employed by administra-
fame as a cause of the Peasants' Revolt of tors such as Lugard, Johnston and Cameron,
I38I. Poll taxes were collected intermittently for example, in Ngeria, Tanganyika (now
when the king needed money and the yield Tanzania), and Uganda.
depended a good deal on the energy and II. Alt:hough a number of these taxes have
efficiency of the administration at the time been superseded by or absorbed in income
ofthe impost. taxation, some measure ofpoll taxation still
8. Exemption is another factor which remains and is referred to in paragraphs IG-

inevitably enters the picture qute soon. In 4I. The introduction of (sometimes fairly
Britain, for example, the I379 poll tax ex- rough and ready) poll or hut taxes was,

empted persons under 6 and was on a scale however, originally intended to be merely
ranging from I groat to Io marks. The Poll a step on the way to the introduction of
Tax of I64I in Charles II's reign raised more equitable taxation, e.g. on income.

£400,000 and was repeated on several occa- I2. One effect of imposing a tax in money
sions. After I688 poll taxes remained a terms was, of course, to face the payer with
favourite way of raising money to finance the need to earn money in one way or

wars. The so-called poll tax levied in I667 another by the sale ofproduce or his services

(graduated from I/- for poorer persons and and so gradually to become accustomed to

from £50 for dukes) was based on a number the use of cash and thus to its superiority
of criteria ncluding earned income and the over barter as a commercialprocess. Initially,
value ofpublic appointments,was scheduled however, payment of poll or hut taxes in
to yield £I,256,347 mainly to finance the kind instead of in cash was accepted by the
navalwarwithHolland,and was commented administration.
on by Pepys in his diary. The yield appearsto I3. In few countries, if any, are the poor
have been much less than the estimate. entirely exempt from taxation. Even though
9. In the U.S.A. poll taxes on a historical the lowest income groups are usually exclud-
pattern of a fat rate of SI or $2 per head ed from direct taxes, there is an inevitable
survived longer, being used by some of the mpact of indirect taxation. Indirect taxes,
States in t:le Reconstructionperiod follow- however, only mpinge on the poor man

ng the war of 186I-I865, inter alia, as a if he has money with which to buy taxed

voting test. Most States, however, had goods. If t:he effect ofpoll taxes is to mone-

abolished poll taxes by I920. tise the economy, such taxes may thereupon
be dropped and tax revenue made up by

o. Poll Taxes as Factor in Monetising the levies on objects of mass consumption
Economy particularly in the semi-luxury or non-

The problems which beset the earlier Euro- necessity class, e.g. cigarettes, liquor, tran-

pean administrators in Africa included that sistor radios, for which a demand has arisen
of raising revenue to run the country from a and the taxation of which is more easily
largely subsistence economy. It is not defensible.
proposed here to go through the arguments
that little economc progress is possible until I4. Supersession ofPoll Taxes
a monetary system is operating fairly widely Essentially, therefore, one would expect poll
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taxes, especially the simple or crude universal I7. It is not that the advocates of poll
poll tax, to be a transitionalmeans of raising taxes want to make suffrage depend upon
revenue until tle economy becomes more payment of taxes in the manner of the

developedand more sophisticated. Reconstruction levies in the U.S.A. but
rather that there seems to exist a feeling that

I5 Survival ofPoll Taxes as Local Revenue the privileges of citizenship which include
In practice, however, poll taxes often form suffage, and welfare benefits, justify some

local revenue and because new sources of form ofuniversaldirect taxation.
local revenue, which do not infringe on I8. The manifestationofpleas for what is in
national or federal tax rights, are hard to essence some form of poll tax may some-

find, the old taxes tend to survive2. Being times be in the shape of a call for a tax on

usually fixed in terms ofmoney, the burden bicycles where these are wdely used by the
of such levies lessens witl tle normal lower income groups, or for taxes on house-
gradual erosion of the value of money, hold pets or on some other object of wide--

although there are examples (see paragraphs spread use.

3 I-4I) of rates being increased when a I9. Poll taxes it the modern sense are of
revenue crisis arose. Because poll taxes are widespread application if the term is ex-

essentially regressive it is only as relatively panded to cover levies, fees, and licences
trivial local levies that one expects to find charged at a fixed rate per head in respect of
them surviving i a developing economy, particularactivitiesofindividualsrather than,
the main needs for ncreased revenue being in the case of the historical poll taxes, the

met by more equitable taxes. mere fact of existing and residing in a

particular place at a certain time.

I6. Poll Taxes in Modern Conditions 20. Modernpoll taxes in this extendedsense

In modern times the case for a poll tax as a may be divided into three distinctcategories,
general contribution to revenue is often those which are pure taxes entering into

made in one form or anotheron the grounds generalrevenue, those which are specifically
that all citizens ought to contribute at linkedwith some serviceor privilegeaccord-
least something to revenue however small ed by Government, and those which are

their means. The case for such a contribu- connected with social security. It may be
tion is usually asserted rather than reasoned. noted that although some countries employ
If, however,t is accepted that most countries a natioual registration system, normally
ow operate a universal suffrage it may be for security purposes, whereby the whole
that the case could be interpreted (although population (except young children) are

it is not so expressed in practice) as an inver- required to carry identity cards containing a

sion of the historical libertarian war-cry of photograph, a signature and perhaps a

no taxation without representation into thumb-print, the fee charged for the card
a plea that Representation involves (or is usually only just enough to cover admini-

justifies) Taxation. strationexpenses. Although the operationin-
volves setting up a collecting organisationto

receivethefees,andhencethebasicframework
2. Note, for example, that the medieval oc- for a poll tax, it is not usual to use tle oc-
troi, a local Customs duty in small French
towns, was still operating in the late I93o's and casion to collecta larger fee than necessary in

still survives in parts ofrural India. order to derive revenue from the operation.
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2I. GeneralPoll Taxes certain privileges or the rendering of ser-

This category includes those (both fixed and vices. Almost invariably the charge is a flat

graduated) which still survive e.g. in Afca sum which has no measure of graduation to

(see paragraphs 3I-4I), the Philippines, and the means of the individual. Included i
the U.S.A., and also the business and pro- this category are licences to drive a vehicle,
fessiona] poll taxes to be found, for example, to use a gun3, to operate a radio or television
in Malaysia and the Philippines. receiver, to sell dangerous drugs, to store ex-

22. The following are illustrative of the plosives, run a crematorium, a food shop, or

jixed poll tax which enters general revenue:- a restaurant, a taxi or a hire car. All ofthese
Philippines Residence Tax: Class A. licences involve supervisionby the central or

This is a tax of o.5o peso (- U.S.$o.I3, local authority to protect the publc fromany

£o.I.Id.) on all inhabitants over I8 years breach ofthelicenceconditionsand to ensure

ofage who have been employed for more to the licensee the untrammelled use of his
than 30 days at no less than Po.50 per privilege.
day (i.e. a minimum monthly total wage 24. In some instances, e.g., a licence for a

ofP.r5.00 - U.S. $3.75,£I. II. 3d.). dog or a gun, the charge made is usually
Central Pacific: nominal3 and may not reflect precisely the
In areas of the Pacifc local revenue is cost of administration (although a good
raised from poll taxes. For example, in
the Solomon Islands the strong growth of
ndigenous local government since the 3. Recent political assassinations in the U.S.A.
end ofWorld War II has entailed the use have brought to light the information,according
ofpoll taxes charged on males between the to some sources, that 200 Inillion small arIns are

ages of 2I and 65, at rates varyng from privately owned by U.S. citizens, many of the
arms not being subject to registration or hcence

A$4 to ASII (approximately £2 to fee. Pressure is now building up at least to have
£5 Io. od.) according to district, as the country wide registration of private arms and

mainstay of local revenue. (In Fji and in the feeling is growing that too many guns are

Papua New Guinea there are graduated privately owned. The fascinating revenue pros-
thus that discouragingly highpoll taxes-see paragraphs 40 et seq.-

pect opens up a

annual registration fee (instead of a purely
which enter into national revenue). nominal one) might produce immediatelya very
Afica: substantial revenue, and in the longer term a

Fixed poll taxes survive, usually as a reduction of the number of guns in private
hands. A substantial initial registration fee

source of local revenue, in parts of Sierra
would in be required ad-

Leone, Tanzania, and Uganda, and also any event to cover

ministration costs if another proposal were

in Ghana and tle Sudan. In general, adopted, i.e. that all guns should be finger-
however, (see paragraphs 34-36,38 and printed. This would involve firing a test bullet

39) poll taxation in Afrca has tended to from each registered gun and keeping a photo-
evolve into graduated poll taxes and/or graphic record of the ballistic imprint of the

striations made on the bullet as it passes alongincome tax. the gun-barrel.
Administrationexpenses also tend to increase in

23. FixedTaxes'' or Charges f)r Specfic others ofthe fields where licence fees are charged,
Services e.g. dog licences may be linked with the ad-

ministration of anti-rabies injection campaignsMany countries levy fees, usually in fixed to keep the dog population healthy and avoid
anounts, in connectionwith the granting of consequentialrisks to hurnan health.
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case could in many instances be made out connection. It is arguable that use of the
for this). The licence itself is a tangible roads to drive a potentially death-dealing
symbol of the registration and the control vehicle is a privilege which should be paid
which is implicit in the registration. for in full by each user in order to iculcatea

25 In other cases where the privilege or proper appreciation of the privilege and
service receivedby the licenseeis broadly the attendant responsibilities.By the same token
same for all under each category there tle penalties for traffic offences generally
are obviously grounds for making the have more relationship to the gravity of the
charge the same for each because each re- offence than to the status ofthe offender.
ceives similar value for his money. It is 28. In the case ofa service such as radio and
obvious also, however, that the case for television programmes, provided for a fee
graduation in the region of national taxes by the State or a quasi-State organisation, it
in general, and the case for equal payment is possible to make out an aesthetic case

forequalservices in the region of specific or for a flat-rate licence fee for all users, so that

quasi-taxation, may come into conflict on all have an equal interest in seeing that they
the border-linebetween the two regions. obtaingood artisticand educationalvalue for
26. Where services or privileges are pro- their money, and thus in the maintenance of
vded by Government it is administratively high standards. In practice, a flat-rate fee is

mpossible for the charges for those services usuallycharged,whchmaybereducedorex-
which are not borne out ofnational taxation emptedfortheincapacitatedortheverypoor.
to be graduated to the means of the tax- 29. In general there is comparatively little

payer. In special cases, however,reliefmaybe political heat engendered from the fact that

given to the poor or aflicted by other (for example) a millionaire and an unskilled
mechanisms. For example, in the case of a labourer must each pay the same, generally
poor or disabled person, with no possibility quite small, fee for a licence to keep a dog or

of earning his or her own livelihood, a state a sporting gun and the many other fixed
assistance allowance may be made to cover a fees of this kind referred to above, and thus
number of nescapable liabilities including pay for the administrativecost ofthe control
rent and local rates or property assessment, exercised. There is, therefore, an ncentive
and lcence fees on motorisedinvalidcarria- to governments to remove as many items

ges may be forgone for the disabled. In the as possible from (or not to include them in)
case of the blind it is customary, apart from the realm of national taxation and leave

rendering financial assistance, to exempt them to tle more specifc
6non-tax fields

them from licence fees, for example, in res- covered by licensing arrangements. The

pect ofguide dogs and radio receivers. same principle is also in point, and will be

27 Where vehicles are concerned, tle referred to later, in connection with social

charges for a driving licence, for insurance, security provisions in conditions where it is
and for use of the vehicle on the highways possible either to leave these to private
are not graduated to the means of the indi- initiative or to deal wth them through a

vidual except to the extent that the fee for a national self-financing scheme.

large vehicle is usually larger than that for a 30. Although the modern tendency is for
small one and a rich man will generally use more and more social and other services to

a larger vehicle than the poor man. Other be undertaken by the State, there is also
factors enter into consideration in this developing a tendency to try to minimise
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the burden of direct taxation, in which seeds of ncome tax are then sown. A gra-

category it is usual to include social security duated personal tax, the half-way house to

contributions. income tax, was recommended in Kenya by
the Marchant Committee of I950 and in-

POLL TAXATION IN AFRICA troduced as a Central Government tax in

3I. General. As already noted, poll taxes I957 (Income tax, chargeable upon persons
were introducednto various African coun- with higher incomes, had already been in-

tries by the European administrators who troduced in I936.) The scale of fixed pay-
were responsble fr opening up these ments ranged from 25/- to 200/-.
countres in the late nineteenth and early 35. As from Ist January, I964, the tax was

twentiethcenturies. replaced by a Local Government Graduated

32. In the earliest stages the adninistrative Personal Tax ranging from 48/- to 600/-.
pioneers were insistent on the need to Since the graduation is by reference to in-

establish poll taxes at the earliest oppor- come levels it appears possible that ultimate-
tunity even though payment initially might ly the local tax will evolve into a formal
have to be accepted partly or wholly in kind income tax perhaps administered jointly, on

and even though the tax could not be made a revenue-sharing basis, with the Central
effective in all areas from the outset. The Government income tax (cf Sweden where
tax was, however, seen as a step on the road the income tax due to the Central and Local
to establishing an effective income tax, Governments is collected jointly and then
whch could more easly be evolved from distributed proportionately to the respective
poll taxation than introduced without such authorities.)
a background. This tax evolution has in fact 36. Sierra Leone. In Sierra Leone a House

taken place in several countries. Tax was established in 898 at the rate of
33. Kenya. In Kenya a hut tax was intro- 5/- for small and Io/- for large houses.
duced in 190I. The obvious way ofreducing Within a few years, however, the Io/- rate

liabilityto a hut tax is for as many persons as was abolished and the tax became one on the

possble to crowd into one hut. There is family unit rather than the dwelling.
thus, as happened n Kenya, usually a swift 37 In 1937 various levies by the Chiefs

change in taxable base from the hut to its were consolidated into a single Chiefdom

occupants, particularly other adults living in tax of 4/-per head. The method of admini-
the hut in addition to the principal occupier stering these two poll taxes gave rise to

and his wfe. (On the other hand a fixed hut abuse and over-exaction by the collectors,
tax operates as a rough kind of wealth tax however, and in I957 the Cox Commttee
where the wealthier man has several huts on Local Government recommended a

occupied by his several wives in a poly- Graduated Poll Tax for local revenue pur-

gamistic society.) poses.

34. The usual trouble with a recessive levy 38. Uganda. In Uganda the hut tax inpos-
such as a hut or poll tax was evident in ed in I899 evolved into a poll tax by I9O7.

Kenya, i.e. that there are some persons who In I955 graduationwas permitted and with-
are simply too poor to pay and have to be in three or four years most local authorties

exempted. Once exemptionsbegin t:hey have had adopted the graduation prnciple with
to be reduced to some knd of order, in- the result that local government revenue

volving a means or income test, and the doubled between I953 and I956.
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39. Nigeria. In Eastern Nigeria hut and BUSINESS AND PROFESSIONAL POLL

poll taxes originally formed local revenues TAXES

but not all local authorities used these taxes. 42. Large annual licence fees for certain
The Regional Government in I956 restrict- types of business such as liquor shops,
ed the local authorities' personal tax powers casinos, betting agencies, are common and
to a limit of 5/- per taxpayer and absorbed many countries also derive revenue usually
its own direct taxes into a progressiveincome by more moderate annual fees on more

tax. The 5/- celing on local poll taxes was general businesses. For example, Barbados
subsequently raised to I5/- as the need for recently increased its registration fee on

revenuencreased. wholesale liquor dealers to 8I,500 per an-

num, general wholesalers now pay $500
40. GovernmentGraduatedPoll Taxes and retailers 8Ioo per annum. A useful
In general, simple poll taxes survive in illustration of the operation of fixed and
Africa mainly as local taxation, while graduated business poll taxes is afforded by
central governments have evolved ncome experienceinthe last dozen years in Malaysia.
tax systems-exactlyin fact as was envisaged
by the early adminstrators. Somewhat in 43- Malaysia: Introduction ofBusiness Tax
contrast to the generallineoftaxevolutionin A Business Licence Tax was originally
Africa is the introduction of a type of gra- introduced in the States of Malaya (on ISt

duated poll taxation in recent years in Fiji January, I953) for the specified purpose of
and in Papua New Gunea. Ordinary n- raising revenue to help pay for education
come tax applies to ncomes from a level Limited companies were taxed according to

which is considerablyhigher than per capita the amountofsharecapital, i.e.:-
national income and it was desired to obtain Annual licence ee

a tax contribution from those below the Subscribed Share Capital:
ncome tax limits. less than $IOO,000 8 300

4I. Accordingly a system of tax at a fixed $Ioo,00O-8500,000 8 6OO

percentage on income without adjustment $500,000 or more $I,000
for personal reliefs has been instituted. The
tax payable is subject to a ceiling and is 44. Practical Adopton of Graduation: Non-
ofset against income tax where the payer is corporate Taxpayers
liable to both taxes. The graduation is Non-corporate businesses were charged a

drecty related to ncome but in each case fixed sum of 8Ioo per year (about £I2) if in

exemption is granted where earnings are single proprietorship. Partnerships were

below subsistencelevel. In Papua New Gui- charged 8Ioo per partner up to a maximum

nea the tax (known as Wine Tax) is charged of $300. These fees were, however, reduced

only on emoluments. In Fiji the graduated to $25, for sole proprietors and for partners,
tax has a wider coverage. In the case ofper- with a maximum of $75 for partnerships in

sons engaged in agriculture the tax is com- rural areas.

puted by reference to crop proceeds reduced 45. The administration, moreover, effec-

by various percentages which are intended tively had power to graduate the tax by
to exclude all cost eements other than the abating the amountpayable,where it seemed

earnings of the proprietor and his labour reasonable to do so, from 8Ioo to 850, or

force. 825, or even to NIL. Abatements were in-
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creasingly claimed and in order to com- 49. Abolition on achievement of Sel-Govern-
pute them it was the normal practice to ment

try to determine the profits of the business The States of Malaya achieved self-govern-
and base the abatement on the bracket in ment in I955 and the first general election
which the profits fell. In this form the tax was won by the Alliance Party. The Party
became a crude sort of income tax. There had promised in its election manifesto to

were, ofcourse, the usual difficultieswith the repeal the Business LicenceTax and did so on

border-line cases inm view of the fairly sub- assumng office so that the tax was abolished
stantial differences between the tax payable with effect from 31st December, I955, after
at the different levels. The smallest and three years' existence.

poorest business-men were continually ag-
tating for the repeal of the tax. 50. SurvivalofBusiness Registration

The system of business registraton (which
46. Applicationto CorporateBodies existed side by side with the licence tax)
As far as companies were concerned, the tax remained, producing a revenue of a little
represented a further levy on issued capital more than the cost of administration. The
in addition to the stamp duty payable on functions of the registration system were to

nominal capital. If there was any particular provide the public wth information about
logic in further taxation ofcorporate capital who owns what business and especially to

this could more economically have been feed the ncome tax departmentwith up-to-
done through the medium of stamp duties date informationon new businesses, changes
and the rates of such duties were in fact in proprietorship, etc. The registration fee
nodifed in the new Companies Act of I966. (an initial sum of $20 plus $5 for each three-

year registration period) could not be pro-

47. Yield perly regarded as a revenue-oriented levy.
The total yield from the Business Licence
Tax was about $5 million (approximately 5I. Re-introduction of Business Tax
U.S. $I.7, £0.7 million) a year. No material A change in the business registration fee was,

increase could, however, be looked for in however, ntroduced in the States ofMalaya
subsequent years without increasing the (now known as West Malaysia) in the
rates of tax. Budget Statement of I9th January, I967.

The initial payment was increased to $25
48. Comparison ofBusiness Licence Tax with and the fee of $5 per three-year period n-
Income Tax creased to $25 per year. The smallest
Contemporary with the Business Licence businesses, including rubber smallholders
Tax there was an orthodox income tax on wth less than 25 acres, are exempt from the
incomes which had been introduced in I948 fee which is being levied in the context of a

and was becoming better administered and need to raise revenue urgently for the joint
increasinglyproductive.The static $5 million purposes of economic development and
Business Tax yield tended to become irrele- defence. It was expected t:hat a revenue of
vant as a crude and less equitable income tax $3.5 million per year would result in due
as the income tax system developed and in- course.

creased rates of tax produced substantial in- 52. Somewhat similar levies also exist in
creased incone tax revenue. the other Malaysian States of Sabah and
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Sarawak (and pre-date the incorporationof 54. Proessons

these States into Malaysia in I963. In Philipines. Poll taxes on t:le professions are

Sarawak the levy is substantial, being higher imposed, inter alia, in the Philippines where
than the old States of Malaya levy but is they are known as privilege taxes. These

graded according to the area in which are levied at two levels-P.50 annually
business is being carried on-there being (U.S. 9I2.50, U.K. £5.4. 2.) is payable by
four different levels. The size of the burden surveyors, pharmacists, nurses, chiropodists,
was also counter-balanced by income tax jockeys, actors, etc., while the higher rate of

rates which are at present lower than in P.75 (U.S. 9I9, U.K. £7 IS.4.) applies to

Western Malaysia. In Sabah the levy was lawyers, doctors, architects, accountants,
lower and was more on the lines of a etc.

registration fee. At the time of introduction 55. The nomenclature of the Philippines
of the Sarawak tax and later, at a time, be- levy confirms that the raison d'tre is that
fore Independence was achieved, when it persons exercising a professionare in a privi-
was materially ncreased, the reaction from leged position and tlat some extra taxation

the traders seems to have been stronger than is justifed. It may be noted, however, that
in the case of the introductionof the income in the Philippines there are also parallel
tax. There was in fact a sort of traders' taxes on employments,businessesand limited
strike when the increase (made at the companies, so that the privilege tax does not

time for urgent budgetary reasons) was discriminate against professional men and

brought in. women.

53. PollTax Element in DevelopmentTax 56. Ceylon, Singapore andBarbados
To the taxes referred to above must be In Ceylon a fxed tax on the professions
added one feature of the new Development materially heavier than the Philippines levy
Tax proposed for Malaysia as a whole in the was imposed for a brief period and then

I967 Budget on business, professional and abolished. In Singapore legislation was

property ncome. This tax, while represent- enacted in I959 to levy a tax ofthis knd but

ing in general a schedular tax of 5 per cent it was never brought nto practical effect.
on these classes of ncome, includes a The Barbados I968 Budget increased the
minimumcharge provision which stipulates annual registration fees for barristers, doc-
that the tax shall not be less than $Ioo (U.S. tors, dentists and other professionals to

93333) n the case of partnerships, clubs, B.$Iioper annum (U.S. 960).
associations,etc., and $500 (U.S. 9I66.67) on

companies. Where the income is below 57. Other Exanples
92,000 and $Io,000 respectively, therefore, Other examples of some sort of special
there is effectively a fixed poll tax on these taxation on the professions such as the poll
types of organisation. The ninimum does taxation referred to above, a turnover tax

not, however, apply to individuals, who on gross receipts, or schedular taxation at

were instead exempt from the 5 per cent somewhat higher rates than those on em-

charge, originally if their income was ployees are encountered fairly frequently.
below 9500. Subsequently the ncome limit Sometimes the motivation appears to be

was raised to $2,000 as it was found that simply a feeling that those exercising pro-

hardship sometimesarose at the old level. fessions are more afluent than employees
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and have a greater taxable capacity which is the status quo. The responsible citizen

not fully exhausted by income tax on their argument was used to justify tlis further,
declared income. Sometimes a tax is levied i.e. it was argued that the insured should

deliberately because the view is taken that realise that they could not obtain more than

professionals have more scope than employ- certain benefits for certain contributions,
ees for tax evasion and that it wilJ never be that they should have a direct interest in

possible to ensure that income tax on the economic administration and should not

former is fully enforced. It is not normally regard the government as a dispenser of
sound policy, however, to supplement largesse for whichno paymentwas necessary.

deficiencies in tax yield caused by evasion 60. In the currently fasbionable trend of

by imposing another tax in addition and governments to try to reduce direct taxa-

where this course is taken the additional tax tion in order to limit its disincentive efect
is often of short duration. on enterprise, the accent has mainly been on

58. Other fixed levies upon professonal reduction of taxes on income. There is

persons are often self-imposed through their probably, however, scope for using the

professional societies, usually as a condition . Beveridge argument to just:ify the reverse

of annual registration. In some cases, process of hiving-off to re-transfer some

however, the registration fee is payable elements of social security from the public
under a governmental enactment, but it is to the private sector.

more correctly to be regarded as a fee to 6I. An example of this process (which,
cover adninistration costs than a tax. however, was undertaken for a diferent

reason) was the scope for opting out
APPLICATION OF FIXED CONTRIBUTIONS provided in the scheme for earnings-linked
TO SOCIAL SECURITY FINANCE supplementarypensions in Britain. A person

59. The Beveridge Report of I942 in could only opt out if he could demonstrate
Britain strongly advocated fixed rather than that he was already suitably covered by a

graduated contributions by the insured and private scheme run by his employer. There

the matter is considered at greater length a was thus no question of possible hardship
ltle later in these notes. The signifcant through an mprovident employee opting
feature ofthis proposal, however, was that it out and then neglecting to make proper
was made in the historical context that provision for hs retirement. The advantage
several of the benefits now to be provided of the opting out clause was that, to the

by the State had previously been provided extent to which options were made, the

by indviduals for themselves by fxed4 con- visible tax burden was lightened.
tributions to friendly societies, insurance 62. Although in this example of hiving-
companies, hospital savings schemes, etc. off the particular levy was a graduated one,

Because the fixed payment (and fixed bene- the same principle could be equally applied
fit) system already existed and was obviously to benefits which are paid for by fixed pay-

acceptable to the contributors it was pro- ments. Where a fxed benefit is provided
posed in effect that the State merely retained for a fixed payment but increasing numbers

of contributors wish to provide superior
benefits for which they are prepared to pay,

4. Fixed, that is, by refrence to the benefits to

be provided, without relation to the means of privately, whatever ncreased contribution
the contributor. is necessary, it may be possible to do some
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hiving-off with the requisite assurance of 65. Extension ofscope ofsocial security levies
properalternativeprovisionbeing made. The beyondpayrolls
consequence, incidentally, will not only be Where payroll taxation is related specifically
some degree of lightening of the tax burden to defined social security benefits it will be
but a shift from fixed or poll taxation to desirable eventually to extend the levies
a somewhat more graduated5 private provi- beyond payrolls (i.e. levies on employers
sion. and employees) to the self-employed and

the rentier class who are within the appro-
63. Developmentfomxed to graduated priate age-groups, and accordingly to give
contributions other categories an entitlement to share
In the case of direct taxes it has been noted equally with employees in the benefits.
above that the general tendency is for these
to evolve from fixed to graduated levies as 66. Administrative and other advantages
the need for increased revenue arises or Taxationof payrolls as such, i.e., other than
where the regressive nature of a fixed for specific social security benefits, has the
charge becomes too oppressive. The same administrative advantage over more gene-
tendency may be noted in the case of social ralised taxation that the number of tax-

security contributions and benefits and will payers (the mployers) is limited. Em-
be discussed further in the following para- ployers as a class are also a more sophisticated
graphs on Payroll Tax and Social Security. and more business-like group of taxpayers

than the public as a whole. Politically,
PAYROLL TAXATIONAND SOCIAL payroll taxation has the advantage, where it
SECURITY is levied solely on the employer, of being
Payroll Taxation: general a tax apparently on the rich rather than
64. The advantage of taxation consisting on the public at large'. (See also paras. 15o
of levies on payroll, which may be on the et seq. on S.E.T. in the U.K.)
total emoluments paid, or on the emolu-
ments of employees wthin certain income 67. ConsderationsofEquity
brackets linked to particular social service Pure payroll taxation, however, offends the
benefits, is t:hat such leves are not popularly principleoftax neutrality.There is no reason

regarded as taxation at o11 although they are in equity for taxing the employer-employee
recorded as such in National Income statis- relationship as distinct, for example, from
tics. Within reason, therefore, it may be the partnership, or the contractor-sub-
expedient from a political aspect to transfer contractor relationship. Where pure payroll
some social service expenditure,paid for out

of general taxation, to one or nore specific 5. Graduated, that is, to the quality of benefit

self-financingschemes, fundedwhere appro_ required.
6. This is especially so when the smaller em-

priate. If the revenue required for such socia]
ployers excluded from the incidence of theare

services can be derived ron contributions tax by providing a minimumnonthly or yearly
by the beneficiaries and their employers if limit oftotalpayrollbelowwhich no tax applies,
ny, the burden on general taxation will be a feature of the payroll taxes in Australia and

lightenedproviding greater scope for reduc- Malaysia.
In practice the will be shifted far

ing direct taxes and giving economic jn-
7. tax as as

possible to the price of the goods or services
centives to entrepreneursetc. sold. (See paras. I48 or I58).
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tax is levied, therefore, there should nor- was one of a tremendous public interest in

mally be some deliberate economic motive contributing to private schemes covering-
fr over-rding strict equitable considera- various aspects of social security such as

tions. The various types of payroll taxation sickness and burial insurance, and private
;tre examined in more detail in the ensuing hospita] insurance schemes which provided
paragraphs. cover against exceptional expenses on hos-

pitalisation. There was a strong and evident
Social Security Contributions-Specc versus desire by the publicnot to dependon charity.
Graduated Levies It would have been unstatesnianlikenot to

68. Although the main forms of direct have retained this principle in a scheme
taxation are generally graduated according which was expected to make very heavy
to income or wealth, social security contri- demands upon the national revenue.

butions are sometimes charged at a fat rate 72. Paragraph 274 of the Reports gave the

.per head, forming a kind of poll tax (see following succinct grounds for having
paragraphs I-63). fxed rather than graduated contrbutions,
69. State Social Security schemes normally and for making the proposed social service

combine three elements, insurance against scheme contributory rather than non-

social risks such as sickness or unemploy- contributory.
ment, provsion for old age or retirement, (a) The insured persons themselves can

and redistribution of resources rom those pay and like to pay, and would rather pay
with none or few to those with many than not do so. It is felt and rightly felt
dependents, e.g., by means of family that contribution irrespective of means is
allowances. Because the levies are either the ground for repudiating astrongest
fixed, or graduated by reference to income, means test9.

there is a substantial transference,even where (b) It is desirable to keep the Social In-

incomes are the same, from bachelors to men surance Fund self-contained with defined
with several children, and rom the healthy responsibilties and defined sources of
to the sickly. income. The citizens as insured persons

70. In the case of sickness and unemploy- should realise that they cannot get more

ment some of the earliest schemes provided than certain benefits for certain contribu-
a flat rate of benefit in retum for a flat rate tions, should have a motive to support
of contribution. This was the case with the measures for economic adninistration,
limited scheme introduced by Lloyd George should not be taught to regard the State
n Britain in I9H and the principle was as the dispenser of gifts for which no one

retained by the Beveridge proposalss of needs to pay.
I94z which were adopted more or less (c) To require contrbution on an in-
intact by the British Government in I945. surance document for each individual has

administrative convenience, particularly
71. Casefor FixedLevies for a scheme which, while t covers all
The Beveridge Reports put strongly the citizens, takes account of. their different
case for collecting contributions from the
employee or other insured person rather

8. Social Insurance and Allied Services
than fr providing non-contributory sche- I942,

sir William Beveridge, H.M.S.O. Cond 6404.
mes. The historical background in Britain 9. See paragraph 75.
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ways of livelihood. and classifies them, unemployed and needy. Restrictions on

giving different benefits according to benefit were imposed by taking nto account

their needs. Contribution provides auto- all sources of private assistance available to

matically the record by which the insured. the applicant including hs savings and
person's claim to be qualifiedfor any parti- capital resources, and the means ofmembers
cular benefit can.be tested. of his family living in the same dwelling.

73. The Beveridge proposals deliberately The means test was widely and bitterly
stressed the principle ofxed contributions, criticised as inquisitorial and degrading to

in contrast to various schemes in Europe, and the individual in the circunstances of the
in Australia and New Zealand, where the years of the Great Depression of the I930's
contributions were proportional to income. when it was applied. The wheel has now

While the future appears to belong to t:he almost turned full circle in that there is

graduationprincipleboth in respect oflevies growing realisation that some social security
and benefits (see paragraphs I05-I07 below) benefits provided by the Government in
the recommendations of the climacteric Britain are unduly costly because they are

Beveridge Report have to be understood in provided regardless of means, some of the
the context of the period in which they recipients being not in real need of assist-
were made. ance, and that some reconsideration s

74 The proposal by Beveridge of fixed necessary. The principle of means testng
levies was part of a six-point scheme which has in effect (in I968/69) been restored to a

also included fixed beneits (see paragraph limited extent in connection with family
7z(b) above). The view taken regardng allowances (which are allowed for children
benefits, for those in the middle or higher where there is more thanone dependentchild
income groups, greater than the fixed in the family). The Government now re-

amounts projected for the insured popula- coups some of the allowances paid to those
tion in general was that these should be in the higher ncome groups through the
provided on the initiative of the individual income tax machinery.
through participation in voluntary schemes,
not through the national scheme. In practice 76. Other Advantages of fxed levies and

private schemes of sickness and hospital benejits
nsurance had been fourishing before the Apart from the Beveridge arguments, that
Report and continued to flourish afer the selfrespect and good citizenship demand
National Scheme was introduced, as a that a person pay the specifc price that a

means by whch the more affluent could specifc amount of insurance costs, there are

supplement the basic benefits nationally clearly administrative advantages in the
provided. simplicity of speciying that fxed dues are

75. A factor influencing the Report, and payable and fixed benefits distributable.
in fact tending to pervade it throughout, Wlere schemes are finded and where the
was the abhorrence by poor persons of the system of gumming stamps to a contribu-
Means Test , tlen of recent memory, a tion card as evidence ofpayment is adopted,
mechanism adopted (by a coalition Na- it is clearly essential on grounds of admini-
tional Government) in time of financial strative practicability to limt the number
stringency for limiting the amount paid out of different amounts payable by different
of public revenue as public assistance to the classes of contributor e.g. males, females,
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children, the sick, the unemployed, and general taxation, is mportant to Ministers

pensioners. of Pinance who wish to keep the size of the

77 The actuarial computations of what national budget, and hence the apparent
level of contributions will assure a certain burden of taxation, within bounds. The
level ofbenefit are also simplerwhen neither principle of self-reliance on the part of the
contribution nor benefit is tied to variable insured person and eventual beneficiary is
factors such as the level of income at a not only helpful initially in limitng, or ex-

particular time. cluding altogether, governmental commit-
ment to support the scheme out of general

78. Regression- fixed contributions taxation, the benefit continues as the scheme
The regressive effect ofhaving fixed cont:ri- develops.
butions regardless of income or personal 81. It is notorious that the cost of social
circumstances is undeniable but is mitigated security grows from year to year, usually
by the fact that the employee's contribution at a faster rate than projected, because of the
only providespart ofthe cost of the scheme, continuing development and refinement of
perhaps only a thirda, the remainder being social services and benefits. Ifat least some of
provided by the employer and by the State the open-ended commitments for future
out of general taxation. Moreover, as governmentexpenditure can be hived off to

mentioned earlier (para. 69), the element of the private sector thisocannot but be helpful
regression is materially counteracted by the to the Budget exercise. Self-reliance or self-
fact that fixedsocial benefitsbringsubstantial- help (or a dislke of charity) is thus a

ly greater relief to the man with the larger quality worth encouraging not only for the
number of qualifying dependents. po]itico-social purpose of building up

79. It may also be argued that there are national morale, but also for the subtler
limits to the extent to which it is possible fiscal reason of limiting demands on the
to eliminate regression. No one expects that national purse.
the premium to be paid for vehicle insurance
or for ordinary private life or fre insurance, FUNDING OF SOCIAL SECURITY SCHEMES

should be abated according to the means of To Fund or not to Fund
the payer. They payer receives full value 82. Although it is preferable to fund the
for his money and that is the end of the resources to provide, e.g. retirement bene-
matter. (See however paras. 121/I22) fits, which are wholly subscrbed by private

sector employees and employers, some

8o. The Charity syndrome social security schemes are not funded at all
The personal factor, stressed by Beveridge, and there are arguments for both courses.

andhingeingontheconnotationofcharity, Pensions for civil servants are often not

has two aspects. The proposition that a funded(seepara. I) - civil service salaries
sturdy citizenry dislikes the idea of depend- are somewhatless than rates ofpayprevailing
ence on charity, and hence would rather in the private sector to take account inter

provide benefits from its own contributions alia of the noncontributory pension benefit
and reduce the amount to be rased out of accruing to the civil servant. The pension is

only payable if the civil servant is still in his

Io. e.g. where contributions are tripartite and post at the age of retirement so that the cost

provided by employee, employer and State. of providing it is somewhat less than in a
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guaranteed pension scheme but it also producing a contribution to G.N.P. To

makes it more difficult to compute the avoid raising income tax to disincentive

precise resources required to meet future levels it might be necessary to raise some of

pension commitments. the money from indirect taxation wth
consequential difficulties in avoiding regres-

83. Case or not unding sion and ensuring equity in incidence.
The reasoning for not funding pensions is

briefy that in any period the pensions Arguments against non-undedRetirenent

payable to the retired part ofthe conmunity Benets
must be borne, in real terms, by the rest of 87. The main argument against current,
the community-the actual financial arran- non-funded, financing of social security
gements for achieving this result are of commitments,however, is the psychological
ninor importance. one that if the retired are to be supported by
84 Moreover, because of the continual current levies on the rest of the community
secular erosion of the value of all money, there wll be the stigma of dependence (or
whatever financiai provision is made in a charity!) which does not arise at all where

pensioner's working life may prove inade- retired persons live on provisions they have

quate on his retirement. It may tlus be ar- made themselves during their working lives.

gued that the attempt to make proper pre- 88. The difficulty about the erosion of the

provisionis a lost cause and one it is pointless amounts contributed, arising from the
to pursue. erosion of the value of money in general,
85 If it takes on average say, 500 or Io% may be overcome, where retirement provi-
of the G.N.P. to support those of the com- sions are made in the privatesector, by giving
munity who are on retirement pensions it is trustees wide investment powers so that the

argued that a levy of this amount should be accumulating funds may be invested in

made to meet the current cost. This system equity shares or real estate in order to

has the advantage that the pensions and the preserve the value in money terms of the
contributions will both be on current values provisions made (see paragraphs IOO and
nd so long as the age distribution of the IO1).
population remains stable the percentage 89. Although there may be little difference

levy may continue at the same rate. If the in real terms there is a good deal ofdifference

pensioner's cost oflivig rises this will usual- in impact, if the, say, 500 or roo of G.N.P.

ly be symptomaticof an increasein G.N.P. required each year to provide retirement

so that the means to cope with higher prices benefits is in the form of payments by con-

will automatically be provided by the per- tributors who will one day themselves
centage levy on the higher base. benefit from those contributions directly,
86. This, however, is somewhattheoretical. - rather than by way of contributions to the

A levy of, say, 5% or Io% of G.N.P. could present-daywelfareofotherswhoseworking
have to be translated nto the form of life is over. If the real value ofthercontribu-
administrable taxes which could collect the
sum involved roughly in proportion to each

II. Note, for example, Canada's 300 manu-
person's share of G.N.P. Income tax would facturer's sales (out ofa total manfr.'s salestax tax
be the most obvious tax tool but some of fx%) which is earmarked for retirement
citizens are not liable to income tax although pensions.
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tions can be preserved by wise investment independent status. Unfortunately, the same

policies the financial independence and change of political status is often not an

morale of the eventual pensioners will also auspicious occasion for the imposition of
be preserved. higher taxes and there is thus a danger of
90. As regards developing countries, the contributions and benefits becoming out of
point has already been made that social alignment.
security provisions should, at least initially, 95. The development of social security
rest as lightly as possible on the national schemes in the developed countres has been
budget. Accordingly every attempt should a lengthy process usually spread at least over

be made to fund future retirementbenefit:s as severa] decades and accompanied by a

far as possible out ofcurrent provisionsmade certain amount of trial and error. Countries

by employers and employees and as little newly setting up such schemes can draw
as possible out of subsidies or subventions on the accumulated experience and wsdom
from general state revenue. of the pioneers. In general a developing
9I. In these circumstances the non-funding country commencing in this feld will be
course referred to above, as a result ofwhch well advised to start with a limited scheme
retirement benefits would be largely financ- and expand it only as quickly as an effcient
ed out of current general taxation is not to administrative machine can be built up.
be reconmended for developing countries. This usually makes good political sense also
92. The possibilities of avoiding funding because an elected governnent, hoping to

within other fields of social security are obtain re-elect:ion at the end of its term, will
referred to in paragraphs Io8 et seq. below. want to keep some social mprovements in

93. For the reasons given above it is usual hand for int:roductionnearer the time of the
in the case of social security schemes which next election, so that in this instance the
are fnanced by actual contributions from demands of sound finance and shrewd
employees and employers, (and the self- politics may well be compatible.
employed if they are included in the sche-
me) to put the sums collected, together with Developmentofsocal security schemes
any contributions or subsidies from the 96. To start with the simple, and then
Government, into a fund from which com- develop into the nore sophsticated, is
mitments are met in due course. Such funds usually the soundestpolicy in most aspects of
are audited and periodically examined by finance and taxation. In the case of financial
actuaries to determine whether the current provsion for retirement, for example, the
rate of contributions is adequate to ensure simplest type ofscheme is to accumulateinto
eventual payment of the promised benefit. a fund the combined contributions of em-

94. In the case of a newly-independent ployees and employers to provide an ulti-
country there is usually the laudable urge mate provident benefit for the employee on

to increase social security benefits beyond retirement. The benefit consists of the
those prevailing when the country was run accumulated contributions plus compound
by the colonial power. The urge comes interest thereon, the interest being provided
from the very human desire to do more for by the nvestment of the funds during the
the poor, the sick and the aged, and also accumulation period. The beneficiary thus
from a desire to give some tangible benefits receives exactlywhat has been saved by him,
to mark the change from tutelage to an and on his behalf, and has been effectively
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protected from his own possible improvid- AdministrativeExpenses
ence during his working life. Since what s 99. It is vital to keep the cost of manage-
paid out is the actual contributions plus ment low so that tle funds available to the
accumulated interest, no actuarial reviews beneficiaries are not unduly eroded. This is
are necessary. (Investmentpolicy is discussed more likely to be possible when the board
below in paras. Ioo et seq.). is independentand is not expected, for exam-

97. This, the simplest type of scheme, has ple, to act as an unpaid source of useful
been adopted both in tle private and public statistics for governnent. Any services pro-
sectors in various countries, notably Malay- vided for others, including government
sia, Singapore and Fiji. Although the princi- departmentsand agencies, should be charged
ple ofthe fixed identifiablecontributionsis a and paid for in full to preserve the funds
simple one, good management and sound which the board holds as trustee for the
investment policies are essential to success. contributors. Additionally it should nor-

Onthemanagementsidebest resultsarelikely mally be adequate to provide the generality
to be obtained by setting up an ndependent of contributors (other than those retiring
board to manage the funds for schemesset up during the year) with statements of the
or sponsoredby Government. (In the private moneys accumulated to their account cer-

sector it is also usual to have a boardof trus- tainly not more frequently tlan yearly, and
tees containing representatives of both em- possibly only at two-yearly or three-yearly
ployees and employer and also some pro- intervals. What has however to be weighed
fessional or other outside persons). against the cost of computing individual

balances, ncluding the nterest addition is

Separationfom Civil service the value of, in effect, providing an exter-
98. The advantages of taking the scheme nal check on the workings of the fund by
outside government are several. The em- giving the contributors an opportunity to

ployee's contributions are in less danger of compare their own records with the offcial
being regarded as a form of taxation by the ones, correct errors and detect any cases of
contributorand more likely to be regardedas embezzlementat an early stage.
the cost of a self-providedbenefit by a self-

respecting citizen in the tradition deemed Investment Policy
mportantby Beveridge. lfstaffindependent IOO. Investment policy is equally impor-
of the civil service, are provided the board tant-the ncrease in world interest rates

is less likely to suffer from the recruitment over the past twenty years has nvolved
and under-manningproblems that from time erosion of trust capita] when this was held
to time beset most civil services. It will be in the form of undated or long-dated low-
possible to pursue a more commercial yielding gilt-edged securities and actual
policy on staff recruitment conditions and losses when such holdings had to be sold in

pay-scales. There will be no need to consider order to pay out benefits. This particularly
precise pay relativities witl government applied in the case of certain private sector

departments nor to adopt other conditions funds where the number of contributing
which sometimes hamper the efforts ofcivil members decreased for one reason or

services to recruit, retain and remunerate another. In general the accumulatednterest

adequately staffof the calibre required. on more recent nvestments would pro-

bably counterbalance any loss on capital
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realisationreferred to so that the contributor the employee's contributions. This provi-
would not be in danger of receiving less in sion is not necessarily adequate in the case of
money terms than has been contributed by someone who has spent a long period at a

and for him but clearly he should be assured low salary and whose elevation has occurred
as far as possible at least of the actual money mainly towards the end of his employed
contributedplus interest. The other danger is life. In the case ofcivil servants the problem
oferosonbydecreasesin thebuyingpowerof is sometimes solved by computing the pen-
the moneys accumulated as the value n real sion on the average of the last three years'
terms slowly (or where ination is rampant, remuneration-in tle case of a specifically-
rapidly) declines over the period ofaccumu- contributedpension the funds to achieve this
lation. result simply do not exist because the sums

IOI. The first of these dangers (i.e. of paid into the fund have throughout been
changes in interest rates and market values based on the actual salary. Moreover, this
of gilt-edged securities) can be partly basis may not do justice to private sector

eliminated by judicious buying in the gilt- employees, e.g. manual workers, whose
edged market, only of short-dated stocks peak earning years may have been a few
of suitable maturity dates. The erosion in years before retirement.
real terms is more diffcult to cope with but Io4. A more sophisticatedsystem ofprovi-
if the trustees are armed with wide powers sion for retirement is to use the insurance
of investment, as is currently fashionable, principle, either by contracting wth an in-
so that they can invest in such hedges surance company to handle the whole sche-
against inflation as equity shares and real me, or by employing actuarial principles in

estate, at least some protectoncan be given. a scheme run by a public or private sector

agency. The need for this type ofschemecan

Benefits be simply demonstrated from the example
Io2. On the benefits side, in the case of the quoted above. If the beneficiary survives to

basic scheme referred to in paras. 96-IoI retirement age he becomes entitled to the
the simplest procedure is to pay out the full sum accumulated for him. If he then
amount accumulated in the form of cash dies prematurelywithoutenjoying a lengthy
benefits to the beneficiary when he reaches retirement, at least the sum accumulated is
the qualifying retirement age. At a later available to his widow. If, however, he dies

stage of development an option may be prematurely during the period of his em-

given to beneficiaries to choose between a ployment his heirs would become entitled

lump sum and an annuity of equivalent only to the sum accumulatedup to the time
value to serve as a life pension, with perhaps of death which might well give inadequate
some provision for the pension to continue security. This deficiency and those caused
during the lifetime of the wife should she by premature retirement due to failing
survive her husband-pensioner. health, can be covered ifinsurance is used, or

I03. The retirement provision has a built- actuarial principles followed simply by
in relationship to the level of the emolu- slightly increasing the payments by all
ments because all the contributionswill have contributors to cover the risk.
been based on the remuneration actually
received-it is usual to provide from 5% to Graduated Contrbutons and Beneits
I5o of the pay in both the employer's and Io5. Once a departure is made from fixed
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contributions and fixed retirement benefits, over, the cost of providing free medical
there is no reason why contributions should attention (such as the salaries of doctors and
not b'e madeproportionalto salary. This may nurses) has to be met year by year-the cost

be achieved, wlere orly retirement benefits is not accumulated on a contingent basis in
are involved,by collecting a fixedpercentage the same way as for pensions. Accordingly,
ofsalary from both employee and employer. there is little cause to do any funding and the
The contribution wiU then vary directly contributions can be fxed annually by re-

with the remuneration. ference to the annual cost of providing the
IO6. Where other benefits are provided medical services.

and/or it is necessary to know precisely
and quickly how many contributions have Government Contributions
been made (as a qualification for one benefit I09. Whether social services are funded or

or another) the system ofstamped contribu- not, the fiscal importance for government
tion cards may be adopted. This method lies in the extent to which it allows itself to

although more tedious for employers and become involved in paying out of general
contributorshas the virtue (by providing for taxation for any deficiency between contri-

stamps to be stuck on each week) ofprovid- butions and costs. Fiscal dangers lurk when
ing a quick visual record of what contribu- two or more political parties try to outbid
tions have actually been made. each other during electioneering in promis-
IO7. Even where stamped cards are ing more services at less cost to the bene-

adopted for the reason stated it is possible ficiary so that employee contributions tend
to have graduated contribution rates. One to become fixed or ossified because neither
rather neat plan is to dvide the most com- party will ncur the odium of increasing
mon salary limits for full-time employees them, while government's commitment
into groups each with an upper and lower becomes so completely open-ended that in
limit and then adopt the median figure in the end the sky may become the linit. It is
each group for the purpose of charging preferable instead that regular actuarial
contributions. For example, with weekly reviews of the rates of social service contri-

earnings falling into the ranges U.S. $25 butions should be made, usually resulting
to $50, 550 to $IOO, $Ioo to $I5o etc. the in minor adjustments to the charge, so that

respective medians would be $37.50, $75 the public is attuned to such developments
and $Iz5 and contributionswould be charg- as being in the ordinary nature of things
ed at the appropriatepercentage of the me- rather than that the increase of such con-

dian. tributions should become a major political
issue.

Where Funding inappropriate or unnecessary
Io8. On the other hand, funding is hardly Separation ofFunds
possible, or appropriate e.g. in the case of a IIo. Many countries run separate funds for
scheme to provide free medical attention. If the various social services which are catered
a person fell iii during a particular year he for by government schemes and this is con-

would be entitled to free attention ifnsured sistent with the principle of bringing home
under such a scheme. Ifhe remained healthy to the beneficiaries the individual cost of

throughout the year no credit for him each of the services provided. Sometimes,
would exist to be carried forward. More- however, various schemes are brought
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together, and financed by a single combined these in the form of fringe benefits such as

contribution,for administrativeconvenience. improved retirement entitlements rather
III. Where governnent is the employer than as cash emoluments which finance a

it is not uncommon for the pensions ofcivil major part ofconsumerdemand.
servants to be providedon a non-fundedb-
sis. Since the govemment's salary bill, in- Tax Reliefs for Contributions
cluding remunerationfor current work, and II3. The granting of incentives, such as

pensions as a deferred payment for past tax reliefs for contributions by employer
work, constitute an annual charge on the and employee,and by the self-employed,and
Budget and have in any case to be provided exempting from tax the investment ncome

out of taxation, funding would not have ofthe funds set up by t:he trustees ofapprov-
many merits and an incidental advantage of ed pension and provident schemes, are

not funding is a considerable saving in clearly well-advised. Such incentives are in
administrativetime. The non-fundingpolicy fact provided by a very large number of
is also occasionally followed by conmercial countries. The amount given up in taxation

enterprises, sometimes to conserve capital is a comparatively small price to pay for the
and sometimes because there is not a satis- total cash value of the social security thus

factory system of allowing deductions for generated by private effort and which, if it
income tax purposes in respect ofprovisions had to be provided wholly by t:he State,
made in advance of actual requirements on would cost several times as much, the total
the retirement of employees (see para- cost (instead ofonly the cost ofthe tax relief)
graphs I3-II7). having to be met out of general taxation.
I 12. Where funds from retirement sche- i I4. There is in any event a strong case in
mes are invested wholly in government or equity for allowing tax deductions for con-

other securties one important effct of tributions to pension schemes because the
funding pensions and provident schemes, pensioners themselves will be taxed in due

however, is the impact on capital markets. course on the pension received, which in
The funds set aside are available for invest- effect forms deferred remunerat:ion. If the
ment either at fixed interest or, nowadays, pension and the net remunerationafter pen-
in trustee equities and the liberalsationof sion contrbutions are assessed to tax the
the trustee investment laws in a number of total amount assessed will in fact be exactly
countries has created a demand for blue clrip equal to what the employee has received

equities, investment in which s likely to from the employer and will be taxed only
increase in due course the capital resources when the recipient has effective use of the
of the fund, the increased demand being money.
itself a factor in the price rise. Increases in I I 5. As far as the employer is concerned,
contributions to such retirement funds wherehe sets up a formalpensionfundwhich
have, however, a disinflationary result, re- is approved for tax purposes he should nor-

ducing the resources available to buy con- mally receive a deduction in the computa-
sumer goods. At a time when government is tion of his taxable profits for the gross

trying to take infiat:ionarypressuresout ofthe remunerationhe pays to the employee, plus
economy it is obviously a happy develop- the employer's contributon to the pension
ment if employees clamouring for wage fund. The total of these two items repre-
increases can be induced instead to take sents his actual outlay. No deductionwill be
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due to him when the pension becomes ge lines tle redistributive effect is confned
payable,however, becausee will then incur to the extent to which bachelors subsidise
no expenditure, the pension being payable those wth dependents, the healthy subsidise
out of the accumulated joint contributions the sickly, and those in regular employment
of the employee and himselfwhich have al- the unemployed,and ofcourse to the extent

ready been allowed for tax purposes. that the funds are augmentedby the Govern-
II6. An important incidental advantage to ment's contribution from general taxation
Government is tlat pension and provident drawn from all taxpayers.
funds in the private sector are eager custo- I19. It has been pointed out elsewhere
mers for dated gilt-edged issues and there- (para. 79) that there is perhapsalimitbeyond
fore assist in the successful floating of State which redistributionshouldnot ordinarily
loan issues. It is fairly common, moreover, go. If the burden of general taxation is
for developing countries to stipulate that materially graduated against the wealthy,
insurance companies, or pension and provi- as most tax structures are, it nay be over-

dent funds which handle the contributions doing things if the same principle is taken
made to provide for retirement should hold too far in devising contributory social
a fair proportionof their resources in securi- security schemes. The basic principle of any
ties issued by Governnent.This ensures that contributory scheme should be value for
Government will be able to borrow a sub- money for all contributors, although it is
stantial amount of the amounts saved and relatively easy to justify the redistribution
may devote the resources tlus mobilised to effects referred to in paragraph II8 as being
development projects. withintle boundsofinsurance,e.g. against
IJ7. It may be noted in passing that should sickness, unemploymentand prematurereti-
Government, by the sale of its own securi- rement, and the fact that the young tend to

ties, be in a position to borrow the whole of subsidise the old, and the single the married.
the sums contributed the situation would Izo. It is another matter, for example, to

be roughly the same as if Govemment had levy contributions on employees propor-
operated an unfunded scheme and put the tional to their remunerationin order to pro-
contributions into general revenue (perhaps vide pensions rated according to need
earmarked for capital projects) leaving bene- rather than to the contributions actually
fits to be paid in due course out of revenue. made. The proper place for this kind of

arrangement is in the taxation structure it-
Redistribution: relationship of individual self, but in this sphere payroll taxes may be
contrbutions to benefits adnitted if they are levies, based on payroll,
II8. While taxation in general is normally which have no direct relation to social
redistributive in character, contributory security benefits. In other words it is per-
social security schemes are not necessarilyso. missible for the employer's contributions to

Where a scheme is fully cont:ributory, with revenue (based in effect on labour as a factor
no State subsidy from general taxation, there of production, rather than on some other
is no redistribution if what is secured is criterion such as turnover or capital) to be
merely a retirement benefit exactly propor- used to finance a scheme of need-related
tionate to the contributor's own contribu- pensions but, except to the linited extent

tions. Where contributions and other types indicated above, not for tle employee'sown

ofbenefitsare on a flat-rate basis on Beverid- identifiablecontributionsto be so used.
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I2I. Redistribution: applcation in sphere of partly redistribution, and partly insurance.
insurance It is therefore good policy, as suggested
It may be worth noting in passing that even above, to encourage private schemes which
in such a strctly private venture as auto- achieve the same result without burdening
mobile insurance, which is usually a private the national budget, and wit:hout swelling
bargain in which the State takes no part, the ranks of bureaucracy, but at the same

there are redistributive elements. The re- time maintaining the Beveridge principle of
distribution is not however from rich to encouraging the citizen to be self-reliant in

poor except coincidentally. Excessive a- these days ofWelfareStates. The granting
mounts are paid by the skilled, the cautious, oftax reliefas a means ofocial encourage-
and the mature and responsible driver, and ment has already been referred to, the device

inadequatesums by the unskilled, the reckless of allowing persons to opt out of schemes
and the irresponsible.The difference between which are provided for the generality of the
the premiumspaid bythetwoclasseswasuntil population is also a useful way of limiting
recently a maxirnum of 331/3o12although the government's financial commitments.
the difference in value received was vastly The option method has been recently
greater-in the case of a motoristwho drives adopted in Brtain in connection with the
for years without accidentor insuranceclaim provision of supplementaryearnings-related
the differenc is almost infnite. Recent pensions although not with the object of

thinking, however, has led to a more limiting Budgetary liabilities. The option is

realistic appraisal of the matter and wider allowed, with the safeguard that t:he scheme

premium differentials are likely to be en- must be approved, and with the incentive
countered in future. that contributions to a private scheme are

I22. The redistribution referred to in tax-deductible.

para. I 2I in the case of commercial car

insurance is a good example of redistribu- Case /or tax relef
tionbeing obtainedwith httle, ifany, protest I24. It has already been noted (see para.

by those who were paying (despite no II4) that the principle of allowing pension
claims abatements of up to 331/3o in contributions as deductions for tax purposes
their premiums) an excessive amount com- is logicaland equitable rather than a generous

pared with the risks run by the insurance gesture on the part of the taxation authority.
company in the case of the good driver. The current earnings or take-home-pay
Such voluntary redistribution is also are effectively reduced by sums whch will
secured to a major degree in private health eventually be paid out again in the form of
insurance schemes and to a lesser extent in pensions which represent deferredpay and

privatepensionand providentschemeswhere which are themselves taxableon receipt. Ifin
these contain an insuranceelement. the absence of a contributory pension sche-

me an employer sets up a non-contributory
Opting Out sclemewherebypensions are paid to retiring
I23. The purpose of the government in employees, their salaries, while working,
setting up national social security schemes is would be somewhat less than would be

payable in the absence ofsuch a scheme, but

I2. In the U.K. and certain Commonwealth not by any defined amount. Tle same ulti-

countlies. mate tax result would be acbieved by the
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employer as in the case of a formal scheme therefore merely a tax defermentand during
with tax-deductiblecontributions. With an the deferment period the interest does not

approved scheme he may deduct the full provide anyone with spendable ncome.
salaries paid plus his own pension contribu- i28. It is important to dstinguish the
tion but receives no deduction when pen- above from the argument sometimes put
sions are paid. With an informal scheme he forward that all personal investment income
receives a deduction for the somewhat lower should be exempted when it derives from
salaries payable and for the actual cost to him savings out ofearnedncome. The argument
of the pensions when they are paid. is that as the earnings have already been
I25. The funded type of scheme with the taxed, to tax ncome from savings out of
greater security provided by investment and the earned income is a form of double
alienation of t:he contributions, which taxation. This argunentwill not hold water

insures the employee, fr example, against because the taxpayer in effect creates a new

the untimely bankruptcy of his employer, source of income in addition to his earnings
is to be preferred and, as ndicated above, and receives income flom both sources

by allowing tax deductions, Government concurrently. No further tax accrues if he
is merely taxing the actual emoluments, withdraws his investment plus accumulated
current and deferred. interest etc. and spends the money.

I29. Tle contributor to an approved Pen-

Exemption flom Tax of Investment Income of sion/ProvidentScheme also in effect receives
Pension and Provident Funds back his savings (capital) plus interest but
I26. As well as making employer and em- where he receives this in the formal shape of
ployee retirement contributions tax deduc- a pension he is fully taxed on tle receipts.
tible it is comnon for tax regimes also to He does not receive the pension until the
provide exemption or abatement of tax on earnings source is extinguished. It may be
the invested jncome producedby the funded noted that the contributor to a provident
contributions. There is a limited case for fund who receives his benefits in lump sum

this in that if the interest, dividends etc., form, tax free, has the best of both worlds
accrued ndividually to the contributor- since he is allowed a tax deduction for his
beneficiaries some part of the total might be contributions and tax exemption on the
exempt, or taxable only at the lowest per- ultimate benefit.18This can only be justied
sonal rate because of the domestic circum- on the basis ofencouraging such schemes as

stances and tax status of those individuals. a half-way stage to properly constituted
I27. The stronger reason for exemption is pensionplans.
an extension ofthat referred to in paragraph (to be continued)
I12, i.e. the accumulated interest, dividends,
rents, etc., will eventuallybe paid out to the
beneficiaries and then be taxed fully in their I3. Ifthe beneficiary then invests his lump sum

n an annuity or in some other income-producinghands. The tax exemption granted on the formhewill ofcoursebe taxable on the income
investment income while it accumulates is obtained.
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SAAD AL-NIMRY.:

S U PRNT DEVELOPMENTSIN TAXATION IN THE
HASHEMITEKINGDOM OF JORDAN

The taxation system in the HashemiteKng- I. CUSTOMS DUTIES AND EXCISE, I962
dom of Jordan has gone through many AND AMENDMENTS TO DATE

developments in the last fifty years. Up to All imports nto Jordan are liable to duty
I9I 8 that portionofthe Kingdomeast ofthe except those goods specified to be duty free.
River Jordan was under Ottoman Rule and Duty is levied according to a tariffapproved
the tax system was the same as that applied by the Council of Ministers on the joint
in Syria. After World War I the Ottoman recommendationsof the Minister of Finance

system prevailed but was graduallydisplaced and MinisterofNationalEconomy. Ifgoods
by laws similar to those promulgated in are imported from a country other than the
Palestine, which was then under the British country of origin an additional duty is im-
Mandate. In I948 the British withdrew from posed. Inspection fees of I% are levied on all
Palestine and consequently is was partitioned goods imported or exported. The Customs

by decision of the United Nations. That part Departmentcollects other fees on the impor-
ofPalestine known today as West Bank was tationofgoodswhichare administeredby the
annexed to East Jordan and at the time of Ministry of Finance, Municipalities or other
annexation the Laws were those enacted by bodies, according, to the condtions of the
the Mandatory Power. Gradually t:he Laws, Laws pertaning thereto. Duty will be levied
financial or otherwise, were brought into on goods in transit or goods in the Free
unification in both East and West Banks. As Zone whenever they are used for local com-

a result great modifications took place and sumption.
the taxation system ruling in the Kingdom Duty is levied on the value of goods com-

at present is fairly modern, though it needs poted accordng to the nvoice issued by the
an overall reconsideration in the light of exporter together with cost of transport and
modern thinking and the needs ofthe coun- insuranceor any other costs. Invoices must be
try. certified by the Chambers of Commerce
The financialLaws to which I shall refer here and authenticatedup to the Jordan Consul in
are more or less recent and, therefore, I places where there is a Consul. A fine of2%
shall not speak about their origins. Further, of the value will be added to the assessed
the laws which I shall mention in this article value of goods in cases where nvoices are

exclude those relating to Municipalities, not authenticated.
Chambers of Commerce & Industry, and In cases where the carrier does not agree to

Autonomous Institutions owned by the t:he evaluationthe equivalentofthe duty will
Government of the Hashemite Kingdom be received in kind. Invoices are not required
of Jordan. Only Government revenue Laws for goods whose value does not exceed JD
are dealt with, ncluding dutes which, ifset 30, or goods which are duty free. Perishable
aside, wll distort the general pcture of goods are sent for examination in the Go-
Governnent revenue. vernment laboratories to ascertain that there
I shall now describe the main laws of taxa- is no danger to public health. Travellers are

tion in Jordan. subject to inspection and duty when they
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bring in mercantilematerials.Bondedware- technical or philanthropic institutions.
houses are established either by Govern- Plant and machineryfor agriculturaluse and
ment or individuals. dairy products and animals for breeding.
Porterage fees are collected as follows: Aeronautical institutions.
20 fls for each parcel weighing IOO kgs. and Equipment for municipalities, the Phos-
not more than 500 kgs. phates Corporation,the Potash Corporation,
30 fils for each parcel weighing more than and mines.

500 kgs. Goods for tle refugees and needy.
Goods may remain for seven days in the Advertisementfilms and medical samples.
warehousesofthe Customsfor clearing, afer The Army grocerystores.

which period fees for storage are imposed Personal effects of travellers and emigrants.
as follows: Contraband is subject to a fine equal to tle
100 fls per day for each IOO kgs. or part value of the goods plus the duty if they are

thereofin respect of tobacco and alcohols. not prohibited from mport, and to twice

50 fils per day for each I00 kgs. or part their value if they are prohibited from m-
thereofin respect of other goods. port.
Goodsare allowed to remaininbondedware- The most recent tariff in the Hashemite
houses for one year against payment offees. Kingdom ofJordan was introduced in I962.
Exemptions from duty are those listed It is ad valorum and takes into consideration
below: two main objects. First, the insurance of an

Goods mported in the name ofHis Majesty adequate revenue to the Government.
the King. Second, the protectionof local industry and
Goods mported by the Government. agriculture. The customs departmentapplies
Goods falling uder treaties and agreements. the Internat:ional Classifcation of goods.
Goods mported for the diplomaticcorps. Generally speaking the duty is 2000 on the
Goods belonging to religious, scientific, value ofimportedgoods.

The following is a summary of rates on main classes:
Class Rate

I. Live animals Exempt
2. Meat II%
3. Fishes IS%
4. Dairy products, etc. 5-25%
5. Animal products not included in other

classes Exempt
6. Plants Exempt- I5%
7. Vegetables 20% with variations
8. Fruits 20% witlh variations

9. Coffee and tea etc. Duty is levied on weight, other items II%
Io. Cereals Exempt except rice
II. Flour, etc. 2% - 15%
I2. Industrial oil grains I-I5%
I3. law materials Il0
I4 Other plant products Exempt
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Class Rate
I 5. Fats & oils Exempt - 70%
i6. Industrial food products I5%
I7 Sugar & its products

-

Varied, exempt - 35%
I8. Cocoa II - 35%
I9. Products made basically from grains 5 - I5 - 35%
20. Products made basically from vegetables II - 35 - 3000
2I. Miscellaneous food products I5 - 35%
22. Alcohols duty is levied on weight 48 Fils - 600 Fils

per one liter.

23. Pesidues and by-products Exempt
24 Salt, sulphur, etc. Exempt - 5% - 25%
25 Raw metals Exempt
26. Coal, oils, etc. Exempt. Duty on benzine is on weight -

I3 Fils per one liter. Other products 11%0/
/o

27 Industrial chemical products . varied
28. Non-organic chemical products Exempt - II%
29. Organic chemical products Exempt - II%
30. Pharmaceuticals Exempt
3 I. Fertilizers Exempt
32. Tanning & dyes II%O
33. Perfumes I I-40%
34 Soaps, etc. 15 - 35%
35. Glues Il%
36. Explosives II0
37 Photographicmaterials Exempt - II%
38. Miscellaneouschemical products Exempt - II%
39. Raisins, etc. Exempt - Io% - 30%
40. Rubber Exempt - 11% - 15%

Tyres paY 55 Fils per kg.
41. Hides, etc. I 5%0
42. Skins, etc. I5 - 30%
43. Furs, etc. I 5 - 25%
44. Timber, etc. 5 -- II%

timber pays 850 Fils or ID I.2 Or JD 2 per
cu.ft, according to type.

45. Cork, etc. II - I5%
46. Mattresses, etc. 25 - 35%
47. Materials used in paper industry Exempt
48. Card-paper, etc. II0
49.Office equipment, etc. Exempt
50. Si]k, etc. Exempt - I I%
5I. Weaving materials, etc. Exempt - I%
52. Metal thread, etc. 5 - 200o
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Class Rate

53 Wool, etc. Exempt
54 Hump, etc. Exempt
55- Cotton 8, II, 20%
56. Weaving material (short) Exempt, IIo
57. Weaving materials ofplant Exempt, 2o%
58. Carpets, etc. 25%
59. Stufing materials, etc. 5, II, I5, 20/0
60. Knittigs 2500
6I. Clothing 25, 30, 50%
62. Other kinds ofclothing 25%
63. Used clothes 20'o
64 Footwear 25 - 55%
65 Headwear 2500
66. Umbrellas, etc. 25%
67 Feather, etc. 20%o
68. Materials made of stone, cement, etc. 5, II, 25%
69. Chinawear I5%
70. Glass 5, IS, 30%
7I. Pearls, precious stones, etc. Exempt, I, 5, I5,25%
72. Coins Exempt
73. Iron, etc. Exempt, 5, II, 2o, 3o%
74. Brass, etc. Exempt, 5, II, 25%
75 Nickel, etc. II, 15, 250/0
76. Aluminium 5, I, 25

0/
/o

77. Magnesium, etc. II%0
78. Lead, etc. 5, II/
79. Zink, etc. 5 - I%O
8o. Tin, etc. 5 - II%O
8I. Other Metals. II%
82. Tools, cutting equipment, etc. 5 - IS%
83 Various types ofordinary metals II - 15 - 50%0
84 Boilers, machinery, etc. Exempt, 5 - I5o - 300o
85 Electrc equipment, etc. 5, II, 15, 200/0
86. Traction equipment Exempt
87 Motor-cars, etc. Exempt, 5o, 75o0
88. Aeroplanes Exempt
89. Ships, etc. Exempt
90. Photographicequipment, etc. 5, I5, 200/

/O

9I. Haurological I 5%0
92. Musical instruments I5%
93. Arms, etc. I5, 25, 30, 35%
94. Miscellaneousmanufacturedproducts

not-included in other classes II, 3o, 50%
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Class Rate

95. Sculpture materials, etc. 30 -50%
96. Sweepers, etc. II - 25 - 35%
97. Toys, etc. II & 25%
98. Miscellaneousmanufacturedproducts II, I5, 2500
99. Artistic collections Il%o

In Jordan Customs duties are the most im- of excise duty plus 20 Fils on each packet of
portant source of Government revenue. cigarettes.
They contributeapproximately50O0 oftotal
inland revenue together with Excise. 3. INCOME TAX, I964

Income Tax is levied on income from any
Excise profession, business, trade or employment.
The following are the major items on which Tax is also payable on rents, nterest, retire-
excise is levied: tobacco products, matches, ment benefits, trade marks, or any other
lime, alcohols, salt and petroleum products. source of income such as profits accruing
The duty is variable. from the sale of industrial products outside

Jordan, For the purposes of the Law the
Fees on IndustrialProducts income of the wife is considered as income
Fees are imposed on local industrial products to the husband.
at different rates of the value of manufac-
tured goods. Fees are imposed at present on Exemptions
the production of batteries, detergents and A. Appropriationsof His Majesty the King
vegetable oils. B. Local authorities

C. Trade unions
2. UNIFIED ADDITIONAL FEES AND D. Cooperativesocieties

TAXES, I966 E. Religious, philanthropic, cultural and
All imported goods are subject to an addi- educational institutions and Waqf
tional duty of 9o0 of their value. The F. Pension and savings Funds
revenue from tlis additional levy is allocated G. Diplomatic Corps, provided there is
as follows: reciprocal treatment

I H. The blind
to Husein Sports City-

I8 I. Pensionspaid to the woundedor disabled
I J. Gratuities

to Social Welfare--

I8 K. Non-residentship owners

I L. Concessions or agreements
to the UniversityofJordan--

9 M. Agriculture and animal breeding
N. Students of universities-- to Municipalities

9 O. Allowances of the Jordan Diplomatic
5 Corps

to Customs.--

9 P. Industries exempted by Government
Additional fees are also imposed as a per- decision

centage of excise duty: on alcohols, ranging Q. Foreign investments approved by
from 4500 to I45,o; and on tobacco, at 20% Government
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Ik. Salaries of non-Jordanian employees in Personal & Family Reliejs
Jordan Embassies J.D.

S. Dividendspaid to shareholdersin limited I. Personal Relief 150

companies 2. Wife Relief IOO

T. Interest on the National Debt. 3. 1st Child Relief 25
2nd Child Relief 20

DeductionsAllowed 3rd Child Relief I5
A. Expenses incurred in the production of 4th Child Relief Io

ncome 70
B. Interestpaid on loans 4. Universityeducationfor eachchild 200

C. Ikent 5. Dependents 5o
D. Replacementof machines 6. Salariedpeople are allowed deduc-
E. Maintenance of buildings & maclinery tions of I5% ofincome to a

F.owmoY
...

DoubtfulDebts maximumof 200

G. Payment into pension or savings fund,
etc. Rate ofTax

H. Depreciation on buildings and machi- Taxisleviedonincomeofpersons other than

nery companiesaccordingto tle followingrates:
I. Payments made annually by a coopera- Fils

tive society to its members ofeach JD. of the rst 400 ]Ds. 50

J. Taxes, licenses and fees paid to Govern- ofeach ]D. of tle next 400 JDs. 70
ment of each JD. of the next 400 ]Ds. IOO

K. Donations to philanthropic institutions ofeach JD. of the next 400 ]Ds. I50

approved by the Government of each JD. of the next 400 JDs. 200

L. Losses of the tax year. of each ID. of tle next 400 JDs. 250
No expenses are allowed unless proper ac- ofeach ID. of the next 400 JDs. 3oo
counts are maintained. ofeach JD. of the next 200 JDs. 350

of each JD. of the next 2000 ]Ds. 4oo

Expensesnotallowed ofeach JD. of the next 2000 ]Ds. 450
I. Personal expenses Remainder 5oo
2. Any expense not wholly incurred in the The rate of tax on limited companies is 250

productionofjncome Fils per I JD. and is not available for a credit

3. Cost of constructions or maintenance by individuals. Oil companies are liable to a

which adds to the value ofcapital tax of 50o on chargeable income. Compa-
4. Any amount withdrawn to be used as nies are required to deduct the tax at source

capital and pay it to tle Income Tax Department.
5 Any loss or expense which could be re- Likewise, employers have to deduct the

covered by means of an insurance policy tax at source and if they fail to do so they
or compensation agreement become liable for payment oftle tax. 8 JDs

6. Rent paid for purposes other than n- are deducted as a maximum from ncome
come tax chargeable to persons who have life

7. All losses or expenses or capital losses or insurance policies, Ioo of income tax is

provisions not allowed additionally levied in accordance with the
8. Any amounts paid as income tax Social Services Act.
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Returns I0% to 25% of the tax due. If the taxpayer
Taxpayers or their agents are required to declines to pay, tax will be collected in
submit returns to the assessing officer. If accordance with provsions of the Law of
they fail to do so the assessing officer will ask Collection of Government Dues. Persons
them to submit returns. Non-compliance who are leaving the country must obtain a

with this request gives the assessing offcer clearance from the Income Tax Depart-
the rght to make the assessment. ment.

Income Tax in Jordan accounts for approxi-
Assessments mately I million JDs per year in the general
Assessment is made on the basis of the tax- revenue ofthe Government.

payer's return. The assessing officer may

accept the return or amend t at his discre- 4 STAMP DUTY LAW, I952 AND AMEND-

tion. He inspects the books of accounts and MENTS TO I967
may ask for any additional informat:ion or Duty is levied on all documents and papers
wittesses. He will send a notice to the assess- by affixing and cancelling revenue stamps
ed person who can object to the assessing in the amounts specified in the schedules.
officer within 15 days from the date of the Duty is oftwo kinds: proportionaland fixed.
notice. A hearing may take place and an If the duty exceeds JD. Io a receipt is issued
adjustmentmay be made. In cases where the instead of using stamps. Duty levied on

assessed person is not satsfied he may appeal monthly salaries of Government officials is
within I 5 days of the second notice to the deducted from salaries. The duty is char-
Income Tax Court of Appeal, and to the geable to t:he person who initiates the in-

High Court of Justice if the amount of tax strument. Whenever there is an agreement
exceeds JD. Ioo if the person is not satisfied between a person and the Government t:hat
with the decision of the Court of Appeal. person pays the duty. Inspectors are appoint-
The Minister of Finance or his delegate has ed to insure the execution of the Law.
the right to revew assessment within five Disagreements as to the value of the duty
years from the tax year provided that such are referred to the Minister of Finance. A
review will not involve errors or personal fne is imposed on any document presented
relief Review is subject to appeal whenever to a Government Department or court

the tax is increased. without stamps. The fine is three times the
duty chargeable with a minimum of 500

Collection of Tax Fls.Documentsdrawn up in Jordanwould be
The tax assessed must be paid wthin thir- null and void if stamp duty is not observed
ty days after the notice of assessment is unless stamps are affxed together with the
received. fine. Any person who forges or imitates a

The assessing officer may agree to payment stamp of revenue is subject to a sentence of
of tax by nstalments. not more than ten years of imprisonnent
Article 60 of the Law provides for payment with hard labour.
on account of 50% ofthe tax ofthe previous
year on June 30 ofevery tax year. This pay-
ment will be set oft against final assessment.

Non-payment of tax entails the incurring of
fines ranging on a progressive scale from
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Proportionalfees Rate
I. Contracts, guarantees, Bills ofExchange, etc. The rate ranges from IO Fils to

50 Fils according to amount

2. Tickets ofentertainmenthouses Io Fils - 250 Fils

3. Deeds ofproperty 20 Fils- 90 Fils

4. Tenders,etc. 50 Fils - Ioo Fils

5- Assessmentofvalueofpropertyor rent, etc. Io Fils- Iooo Fils

FixedFees J.D. Fils
I. Agreements involving no value 250
2. Cheques IO

3. Guarantees involving no value 250

4. Export manifest 50

5. A certifcate issued by a GovernmentDepartment 50
6. Any documentnot subject to duty presented to a GovernmentDepartment IO

7. Petitions 30
8. Concession granted by the Government IO.

9. Authority to investigate mines 5.
Io. Licence for investigating mines 5.

I I. Contract for leasing land, water etc. 6.

I2. (a) Special Power ofAttorney 250

(b) General Power ofAttorney I.

I 3. Receipts IO

I4 Copy of an official document IOO

15. Copies of registrations IO

I6. Customs document 50

I7 Import manifest 20

I8. Instruments registered by a public notary IOO

I9- Monthly salaries 20

Exemptions
I. GovernmentLoans to the public
2. All instruments relating to Governmentactivity made up outside Jordan
3- Agreements entered into between a cooperativesociety and a member

4. Agreements for compensation in accordance with Labour Law

5. Decisions ofarbitrators
6. Drafts drawn by one bank on another

7. Letters issued from one bank to another for payment of an amount

8. Coupons of dividends
9. Certificatesofservice or school certificates

Io. Copies of Manifest
II. PrOxieS
I2. Receipts issued by Government or against donations

I3- Transfers of governmentbonds
I4 All Government transactions.
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According to the provisions of the National is rented, actual rent is accepted provided it

Guard Tax Act of I954 a fifty percent. is reasonable. A notce of assessment is sent

surcharge is imposed on stamp duties. to the landlordwhocanobject to the decision

Stamp duty provides about ID. xoo,000 of of the commttee within 30 days. The tax

Government revenue per year. However, if inspectormay lodge an objection if he feels

the Law is strictly enforced, the revenue may assessment is not adequate. The committee

come up to JD. 500,000. ofassessmentwill look into the objectionand
make a decision, which decision can be

5. SOCIAL SERVICES TAX LAW I953 AND
appealed higher committee of appeal

AMENDMENTS TO I967
to a

whose decison is final.
This is an additional tax and is imposed as

follows: Exemptions
A - 5 fils on each head ofsheep or goats, and I. Property of the King

2o fls on each head of camel or oxen. 2. PropertyofGovernmentand MunicipaLi-
B - 500 on land tax. ties
C - Io% on income tax. 3-Property owned and used by Foreign
The proceedsofthe tax are spent on: Embassies
I. Philanthropicpurposes. 4. All land & buildings within the Walls of
2. Mosques, sermons, guidance & churches. Jerusalem
3. Education and culture. 5. Buildings erected by Bedouins for six

4. Old people's homes. years from the date ofinitiation.
5. Homes for orphans and young offenders. 6. Property ofcultures, sports or socialclubs
6. Any similar project.
The adninistration of expenditure is vested Rate

in a specialcounciland the Ministry of Social The rate on buildings, including the land on

which it stands, is I7% of the net yearlyWelfare.
Revenue from this tax is approximately rent.

The rate on land is l0/o of the net annual
15o,ooo JDs.

rent. In addition 300 education tax and 300
6. ANIMALS TAX, 1963 sewage tax are levied.
This tax is levied on livestock entering into

Collection
the Kingdom at the following rates:

The is payable within the fiscal Atax year.
800 fls on each head of camels, buffaloes,

graded fine, up to an anount of jo% of the
oxen, & pigs is imposed if is delayed beyond

2oo fils on each head ofsheep or goats.
tax, payment

Revenuefrom this tax is comparativelysmall.
the end of the fiscal year.

42% of the proceeds of the tax are allocated
to Municipa]ities.Recently a law was passed

7. LAND & BUILDINGS TAX LAW
transferring all proceeds to Municipalities.

WITHIN THE MUNICIPAL AREAS, I954,
ANDAMENDMENTS TO DATE 8. LAND TAX LAW I955, AND

A cornnttee is appointed every five years AMENDMENTS

to undertake the assessment of rents. Rent is This law is intended for agricultural land and

defined as the rent obtainable for the year industrial buildings in the rural districts. It is

after the deduction of one fifth of it against based on estimated net annual rent and the

use and depreciationofvalue, If the building procedure for assessment, appeal, and collec-
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tion, etc. is similar to that for the property ing to the schedule set out below, and on

tax discussed under section 7 above. ndustrial buildings at a rate of 5% of the
Tax is imposed on agricultural land accord- net annual rent.

Schedule of Tax
Class of land Description Kate

JD. Fils
I Land planted witl bananas I.5oo per donum or

part tlereof
2 Land planted with citrus .600

3 Land planted with other futs 300
A - Irrigated IOO , ,3 J,

B - Dry land 90 , ,, ,

4 Irrigated land of first class 70
5 Irrigated land ofsecond class 35 , ,,

6 Dry land of first class 30 ,, I ,

7 Dry land ofsecond class 20 ,, ,,

8 Dry land of third class I0 ,, ,, ,,

9 Dry land of fourth class 5
Tax on Classes 6-9 was recently repealed.
In good years this tax yields roughly half a million JDs per year.

9. LICENCES FEES Passport fees I50,000
There are three mportant types of licence. Veterinary fees IOO,000
They are: Post Office fees (which were I,000,000
I. Transport licences on vehicles which excessively raised last year)

yield 250,000JDs per year. Other revenue sources are the following:
2. Registration and driving licences which

I. R.evenueof State Domain (which is veryyield 300,000 IDs per year. sma]l).
3. Import licences which yield 600,000 JDs.

2. Dividends from limited companies in
per year. which the Government is a shareholder,The fee for mport licences is 4% of the

together with the share in the profits of
value of mported goods, the ther two the Cent:ralBank ofJordan. Total receiptsmentioned bove are varied according to from these JDsschedules.

sources amount to 3
million per year.The mportant Trade Licences Law of I966 Government from Tapline a-

no longer provides Government revenue
3. returns

mounting to JDs. I.5 millionper year.since all proceeds are now allocated to the
municipalities. 4. Miscellaneous receipts.

Inlandrevenue in the HashemiteKingdomof
Fees areverynumerousbut the following is a

Jordan has proved insufficientlist of the most mportant fees and the
to support

total expenditure, which is in tle neigh-annual revenue which they provide: bourhood of 60 million Jordan Dinars.

JD. Expenditure on such a scale has only been
Court fees 200,000 possible by means of Grants in Aid and
Land registration fees 300,000 Loans from various sources.
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I SUPPRESSION DE LA TAXE SUR LES ajoute sont ports de 67 pour cent, de I3
SALAIRES 15 pour cent, de I6,66 pour cent I9 pour

A compter du premier dcembre 1968, la taxe cent, et de 20 25 pour cent.

sur les salaires est supprime pour les entre- Simultanment le taux de Ja taxe sur les
prises soumises la T.V.A. Mais les collec- activits fnanciresest relev de I3 I5 pour
tivits locales, qui recevaient les bnfices cent. Ces majorations entrent en vigueur
de cette taxe, recevront des ressources qui- le PREMIER DECEMBRE I968 et s'appliquent
valentes. donc pour la premire fois lors du versement

Cependant la taxe sera maintenue en ce qui que les entreprises feront au Trsor en

concerne les membres des professions lib- JANVIER I969.
rales, les entreprisesnon soumises la T.V.A. Corrlat:vement,les versements ffectus par
et pour celles qui n'y sont que partiellement les petites entreprises soumises au rgime du
soumises, proportion du chiffe d'affaires forfait, seront relevs.
qui chappe cet impt. En outre, l'article 4 propose une nouvelle
Elle restera donc en vigueur principalement procdure pour la leve de la T.V.A. Cette

pour les tablissements du secteur financier procdure aura pour consquence de sou-

(banques, assurances), secteurs des spectacles, mettre tous les redevableaux mmes obliga
organismes sociaux et collectivits admini- tions, mais elle accordera un dlai suppl-
stratives. mentaire pour les dpts du relev du
Toutefois les dpartements et les conmunes chiffre d'afaires.
en seront exprssment xonres. La taxe Pendant ce dlai, les entreprises devront
continuera d'autre part d'tre perue sur les verser un acompte qu'elles auront valu
pensions et retraites. elles mmes et rgularisent leur situation

le mois suivant.
2 SUPPRESSION DE LA TAXE SUR LA Il est prcis que les collectivits locales

CIRCULATION DES VIANDES recevront un versement reprsentatif de la
La taxe de la circulationdes viandes est pure- taxe locale en remplacement de la taxe sur

ment et simplement supprime. les salaires.
Le montant de la taxe de circulation, qui Le versement du Trsor aux communes sera

avait t institue en 1951 et qui tat paye index annuellement sur l'volution de la
par les abatteurs, tait depuis le dcret du masse des traitements et salaires, telle qu'elle
2I FEVRIER I968, de I5 Centimes par rsulte des dclarations foumies par les em-

kilogramme de viande net. Il avait t, en ployeurs l'administration fiscale.
raisonde l'applicationde la T.V.A. l'leva- Enfin la substitution du versement la taxe

ge, raanen le peificr janvier 969, de 62,5 ne modifie en rien les rgles de rpartition
Centimes 25 Centimes. de cette ressource.

3 AUGMENTATION DES TAUX DE LA 4 CONTRLEA

SUR LES DEVISES ET

T. V.A. VALEURS TRANGRES
Les diffrents taux de la taxe la valeur Le Journal Officiel du 25 Novembre 1968 a
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publiplusieurs dcrets et arrts du Ministre doivent tre dposes chez u intermdiaire

de l'Economie et des Finances, rglementant habilit par le Ministre de l'Economie et des

les relations financires avec l'tranger pour Finances, que ces avoirs appartiennent un

le contrle des changes. rsident ou u non rsident.
C'est ansi que les oprations de change, Un autre Dcret relatif au contrle de la

mouvement de capitaux et rglements de position en francs et en devises des tablisse-

toute nature entre la France et l'tranger, ments bancaireset financiers vis vis de l'-

ou en France entre rsidents et non rsi- tranger, prcise que les crances en francs et

dents, ne peuvent dsormais, sauf autorisa- en devises trangres que les tablissements

tion spciale pralable du Ministre de l'Eco- bancaireset fnanciers dtiennent sur l'tran-

nomie et des Finances, tre effectus que par ger et les engagements en francs et en devises

l'entremise d'intermdiaires agrs par le qu'ils ont l'gard de l'tranger,sont soumis

Ministrede l'Economieet des Financesou de au contrle du Minstrede l'Economieet des

l'administrationdes Postes et Tlcommuni- Finances,lequelpeutdlguerson pouvoirde

cations. contrle la BANQUE DE FRANCE OU la

Sont prohibs tous transferts ou oprations Caisse Centrale de cooprationcononique.
de changes en FRANCE tendant la con- Par ailleurs, une circulaire relative l'execu-

sttuton d'avors l'tranger ou la dten- tion des transferts destination de l'tranger,
tion en France de moyens de paiement sur stipule que les intermdiaires agrs sont

l'tranger. Sont galement prohibs sauf habilits procder tout paiement l'tran-

autorisation pralable, l'importation et l'ex- ger, dont le montant ne dpasse pas 250

portation de moyens de paiement (billets, francs et qu'ils sont tenus de s'assurer de

chques, effets) ainsi que de valeurs mobi- l'identitdu donneurd'ordre et de la relever.

lires.
L'mportation et l'exportation de l'or sont 5 RESTRICTION SUR LES DEVISES ET LES

galement sounises autorisationpralable. VALEURS TRANGRES

De plus, les rsidents sont tenus de procder Les Franais se rendanten voyage touristique
au rapatriement et le cas chant, la ces- l'tranger, n'ont plus droit qu' une allo-

sion sur le march des changes, de toutes cation de devises de 700 francs.

crances sur l'tranger ou sur un non rsi- Une attestation devra tre remplie au mo-

dent nes de l'exportation de marchandses, ment du change des devises et tre remise

de la rmunration de services et d'une la douane.

manire gnrale, de tous les revenus ou Selon qu'il s'agit d'un rsident ou d'un non

produits encaisss l'tranger ou verss par rsident, c'est dire d'une personne ayant sa

un non rsident. rsidence habituelle en FRANCE depuis plus
Ces dspositions sont applcables aux cran- ou moins de six mois, les modalits sont

ces nes antrieurement la date de publica- diffrentes.
tion dudit dcret encaisses depuis moins de Les rsidents ont droit, dans tous les cas

quatre mois ou dont le paiement est devenu jusqu'au 3 I/12/68, une tolrance de 200

xigible durant cette priode. francs en billets franais puis une allocation

Il est par ailleurs prcis que les valeurs en devises de 500 francs, s'il s'agit d'un

mobilires trangres les devises trangres voyage touristique.
ainsi que tous titres reprsentatifs d'une S'il s'agit d'un voyage d'affaires, une alloca-

crance sur l'tranger, dtenues en FRANCE, tion spcialede 200 francs par jour est prvue
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avec un maximumglobal de 2.000 frcs. Cette ceux ci depuis leur entre en FRANCE, par

allocation ne pourra toutefois tre dlivre cession de devises.

que sous la forme de chques de voyages,

chques, accrditifs ou virements. Un mon- 7 INTERDICTION DES CARTES DE

tant maximum de IOO francs pourra toute- CRDIT L'TRANGER

fois tre dlivr en billets trangers. Cette conversion ne peut tre effectue qu'
Les frontaliers ont droit moins d'argent concurrence de 500 francs et au vu du bor-

lorsqu'ils passent la frontire: les personnes dereau d'changes initial qui sera annot

qui se rendent l'tranger pour un sjour par l'intermdiaireagr.
infrieur 24 heures, ne sont autorses Est interdite, par les rsidents franais, l'uti-

exporter qu'une somme maximum de lisation de cartes de crdit l'tranger.
cinquante francs sous forme de francs fran-

ais. 8 TRAVAILLEURS TRANGERS ET

Quant aux non rsidents, ils sont autoriss FRONTALIERS

exporter sans justifcation 20o francs en En ce qui concerne le transfert des salaires

billets franais, 500 francs en billets trangers, perus en FRANCE par les travailleurs

etlesmoyens de paiement tablis leur nom trangers, l'autorisationgnrale est applica-
l'tranger. ble, de mme aux travailleurs frontaliers de

Pour exporter plus de 500 francs en devises toutes nationalits.

trangres, un non rsident devra toutefois Le montant du salaire transfrable est la r-

faire la preuve qu'il a bien import ces munration dite de base qui figure sur le

billets. bulletin de paye c'est dire la somme que

reoit effectivement le travailleur. Ces

6 IMPORTATION DE DEVISES ET DE transferts peuvent tre effectus soit par le

FRANCS travailleur lui mme soit par son employeur.
Sont autorises l'importation par les voya- En ce qui concerne le transfert au profit
geurs rsidents et non rsidents, de tous d'migrants, les intresss peuvent, sans

moyens de paiement libells en devises et autorisationde la Banque de France ou de la

l'importationdes billets de banque franais Caisse Centrale de cooprat:ionconomique,
ou mis par les Instituts d'mission lis au obtenir le transfertd'unesommeauplusgale
Trsor franais par un compte d'opra- 5.ooo francs par personne.

tion. Enfin, tout dcouvert en comptes trangers
A leur sortie de France, les voyageurs non enfrancs de mme que d'une faon gnrale,
rsidents sont autoriss rexporter le reli- toute avance consentie un non rsident,

quat non utilis des moyens de paiement sont subordonns l'autorisationdu Ministre

libells en devises trangres qu'ils ont prc- de l'Economie et des Finances ou de la Ban-

demmentmportes. que de France ou de la Banque de Coopra-
Ils peuvent obtenir, auprs d'un interm- tion conomique. Les ntermdiaires agrs,
diaire agr, la conversion en devses, des par exception, sont autoriss accorder

francs qu'ils dtiennent, la condition de leurs correspondants trangers, des dcou-

justifier qu'ils ont prcdemment acquis verts en comptes trangers en francs.
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GERMANY:

GESETZ BER MASSNAHMENZUR AUSSENWIRTSCHAPTLICHEN

ABSICHERUNGGEMSS 4 DES GESETZES ZUR FRDERUNG
DER STABILITT UND DES WACHSTUMS VOM 29. NOVEMBER I968*

.

Ths law introduceda special turnover tax on export transactonsduring the perod November
29, 1968 to March 31, 1970, and a special reund of turnover tax with respect to imported

\ goods during the periodNovember 20, 1968 to March 31, 1970, in order to provide temporary
\. assistance to the French economy. For more details, see European Taxation November/Decem-

ber 1968, special issue on the Turnover Tax on Value Added inEurope.

Der Bundestag hat das folgende Gesetz be- In dem Antrag ist die Nummer des Belegs
schlossen: ber die Festsetzung der Einfuhrumsatz-

steuer anzugeben.
SONDERVORSCHRIFTENFR DIEEINFUHR

SONDERVORSCHRIFTENFRDIEAUSFUHR
I

Vergtungfr de Einfhr 2
(I) Entsteht irt der Zeit vom 20. November Steuergegenstand
I968 bis 3 I. Mrz 1970 eine Einfuhrumsatz- (I) Die Ausfulr von Gegenstnden, die ein
steuerschuld, so wird dem Schuldner bei der Unternehmer im Sinne des 2 des Umsatz-
Entrichtung der Steuer eine Vergtung ge- steuergesetzes in der Zeit vom 29. Novem-
whrt. Die Vergtung betrgt fr die Ein- ber I968 bis 31. Mrz 1970 bewirkt, unter-

fuhr der in der Anlage I zum Umsatz- liegt einer Sonderumsatzsteuer. Eine Aus-

steuergesetz bezeichneten Gegenstnde zwei fuhr von Gegenstnden durch den Unter-
vom Hundert, fr die Einfuhr der brigen nehmer liegt vor,

Gegenstndevier vom Hundert der Bemes- 1. wenn der Unternehner eine Ausfuhr-
sungsgrundlage fr die Einfulr ( II des lieferung ( 4 Nr. I des Umsatzsteuer-
Umsatzsteuergesetzes) abzglich des Be- gesetzes) bewirkt hat,
trages art Verbrauchsteuern. 2. wenn der Unternehmer eine Lohn-
(2) Absatz I gilt nicht fr die Einfuhr von veredelung fr auslndische Aufrag-
Gegenstnden,die in der Zeit nach dem 19. geber ( 4 Nr. 2 des Umsatzsteuergeset-
November I968 ohne Erhebung der Son- zes) bewirkt hat,
derumsatzsteuer ( 2) ausgefhrt worden 3-wenn der Unternehmer einen Gegen-
sind. stand zur gewerblichenVerwendungoder
(3) Ist die Vergtungbei der Entrichtungder zum Zwecke der Veredelung durcheinen
Einfuhrumsatzsteuer noch nicht gewhrt
worden, so wird Absatz I von der zustndi- * Publishedin BundesgesetzblattI, 30. Novem-
gen Zollstelle nur auf Antrag angewendet. ber I968.
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anderen in das Ausland verbracht hat, 3
soweit nicht durch de Ausfuhr des Be,nessungsgrundlage
Gegenstandes die Voraussetzungen der (I) Die Bemessungsgrundlageist
Nummer I oder 2 bei einem anderen I. in den Fllen des 2 Abs. 1 Nr. I und 2

Unternehmer erfllt sind. Eine Ausfuhr das vereinbarte Entgelt. Dieses Entgelt
zur gewerblichen Verwendung liegt erhht sich um die Bemessungsgrundlage
nicht vor, wenn der Gegenstand erkenn- fr die Einfuhr eines Gegenstandes, der
bar nur zur vorbergehenden Verwen- dem Unternehmer zur Bearbetung oder
dung im Ausland, insbesondere zu Be- Verarbeitung zur Verfgung gestellt
frderungszwecken,ausgefhrtwird. Das worden st, wenn fr die Einfuhr des
gleiche gilt bei der Ausfuhr von Gegen- Gegenstandes eine Vergtung nach I

stnden, die nur zur vorbergehenden gewhrt wurde. Werden Bearbeitungen
Verwendung oder nur zur Durchfuhr oder Verarbeitungen von mehreren Un-
eingefhrt worden sind und fr die ternehmern bewirkt, so ist die Hinzu-
keine Einfulrumsatzsteuerschuldentstan- rechnung bei demjengen Unternehmer
den ist. vorzunehmen, der die erste Bearbeitung

(2) Absatz I Nr. I und 2 findet auch An- oder Verarbeitung des engefhrten Ge-
wendung, wenn im Sinne der und 7 des genstandes vornimmt,
Umsatzsteuergesetzesein auslndischer Ab- 2. in den Fllen des 2 Abs. I Nr. 3 der
nehmer oder Auftraggebernicht vorhanden gemeine Wert.
ist oder der Ausfuhrnachweisoder der buch- (2) Die Umsatzsteuer und die mit der Aus-
mige Nachweis nicht erfllt ist. fuhr verbundenen Befrderungskosten ein-
(3) Werden in den Fllen des Absatzes I Nr. schlielich der mit der Befrderung zusam-

I durch die Ausfuhr eines Gegenstandes menhngenden Nebenkosten gehren nicht
mehrere Ausfuhrlieferungenbewirkt, so ist zur Bemessungsgrundlage.
Unternehmer im Sinne des Absatzes I der
Untemehmer,der die erste Ausfuhrlieferung 4
bewirkt hat. Satz I ist i den Fllen des Steuerstze
Absatzes 2 entsprechend anzuwenden. Die Steuer betrgt vier vom Hundert der
(4) Die Vorschriften ber den gesonderten Bemessungsgrundlage. Sie ermigt sich
Ausweis der Steuer in einer tLechnung und auf zwei vom Hundert fr die Ausfuhr der
ber den Vorsteuerabzug( I4 Abs. I und in der Anlage I zum Umsatzsteuergesetz

I 5 des Umsatzsteuergesetzes) sind nicht bezeichnetenGegenstnde.
anzuwenden.
(5) Die Abstze I bis 4 frnden auf die Aus- 5
fuhr von Gegenstnden in die Zollan- Entstehung der Steuerschuld, Verahren
schlsse keine Anwendung, soweit dese (I) Die Steuerschuld entsteht mt Ablauf
Gegenstnde dort verbleiben. Das gleiche des Voranmeldungszeitraums( x8 Abs. 2

gilt fr die Ausfuhr der in 4 Nr. 8 und 17 des Umsatzsteuergesetzes),in dem die Aus-
des Unsatzsteuergesetzes bezeichneten Ge- fuhr bewirkt worden ist.

genstnde. (2) Fr die Berechnung, Veranlagung, Vor-

anmeldung und Entrichtung der Steuer

sind I6 Abs. I bs 4 und I8 Abs. bis 4 des
Umsatzsteuergesetzes entsprechend anzu-
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wenden. 22 Abs. I des Umsatzsteuergeset- BERGANGSREGELUNG

zes ist mit der Magabe anzuwenden, da
aus den Aufzeichnungen des Unternehmers 8
die Bemessungsgrundlage, der Zeitpunkt In den Fllen des 2 entsteht keine Steuer-

der Ausfuhr sowie die Menge und handels- pflicht bei der Ausfuhr von Gegenstnden,
bliche Bezeichnung des ausgefhrten Ge- de in Erfllungvon vor dem 23. November

genstandeszu ersehen sein mssen. I968 abgeschlossenen Vertrgen bewirkt
worden ist. Steuerpflichtig sind jedoch

AUSNAHMEN I. Ausfuhren auf Grund von Vertrgen,
die am 23. November I968 keine end-

6 gltigen Preisabsprachen enthielten (ins-
Marktordnungswaren besondereVorvertrge,Rahmenvertrge,
Die Vorschriften der und 2 sind auf die Vertrge mit Preisvorbehalts--oder Preis-

in der Anlage zu diesem Gesetz bezeichneten gleitklauseln oder mit Steuerklauseln)
Gegenstndenicht anzuwenden. und

2. Ausfuhren, die nach dem 23. Dezember

7 I968 bewirkt worden sind.

Freihaenverkehre
(I) Steuerfrei ist die Ausfuhr eines Gegen- ERMCHTIGUNGEN

standes, der im Rahnen eines zollamtlich P

bewilligten Freihafen-Veredelungsverkehrs 9
( 53 des Zollgesetzes vom I4 Juni I96I - (I) Um die Erfassungder in2 bezeichneten

Bundesgesetzbl. I S. 737 - in der jeweils Ausfuhrensicherzustellen,kann der Bundes-

geltendenFassung) oder einer zollamtlichbe- minister der Fnanzen durch Rechtsverord-

sonders zugelassenen Freihafenlagerung ( nung anordnen, da der Ausfhrer( 8 Abs.

6I Abs. 2 des Zollgesetzes) in einen Freihafen I der Auenwirtschaftsverordnungvom 22.

verbracht wird, wenn der Gegenstand, der August I96I -- BundesgesetzblattI S. I38I)
daraus hergestellte Gegenstand oder Ersatz- der zustndigenZollstellezusammenmit der

gut ( 53 Abs. I des Zollgesetzes) nachweis- Vorlage des Ausfuhrscheins oder der Aus-

lich in das Inland eingefhrt wird oder sich fuhrkontrollmeldung( 8 Abs. 3 und I5

bei Auerkrafttreten des Gesetzes noch im Abs. 6 der bezeichneten Verordnung) die

Freihafen befindet. Angaben macht, de fr die steuerliche Be-

(2) Eine Vergtung nach I wird nicht ge- handlung von Bedeutung sind.

wlrt, wenn ein Gegenstand wieder einge- (2) Die Bundesregierung wird ermchtigt,
fhrtwird, der in Rahmeneines zollamtlich durch Rechtsverordnung
bewilligten Freihafn-Veredelungsverkehrs I. zu bestimmen, da die Vorschriften der

( 53 des Zollgesetzes) oder einer zollamtlich I und 2 nicht mehr anzuwenden sind,
besonders zugelassenen Freihafenlagerung oder

( 6I Abs. 2 des Zollgesetzes) in einen Frei- 2. die in diesem Gesetz festgelegten Vom-

hafen ausgefhrtworden ist. Sie wird gleich- humdertstze( und 4) gleichmig
falls nicht gewhrt fr Gegenstnde, die aus zu senken,
den Satz I genannten Gegenstndenher- wenn die beim Inkrafttreten deses Gesetzes

gestellt worden oder Ersatzgut( 53 Abs. I drohenden Gefahren auenwirtschaftlicher
des Zollgesetzes)sind. StrungendesgesamtwirtschaftlichenGleich-
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gewichts nicht mehr bestehen oder die ge- genstnde sicherzustellen, die einer Markt-

samtwirtschafliche Lage, insbesondere die ordnung der Europischen Wirtschafts-
Erfordernisse eines lohen Beschftigungs- gemeinschaft unterliegen, durch Rechts-
standes und eines angemessenenWirtschafts- verordnungdie Anlage zu diesem Gesetz um

wachstums, dies verlangt. diejenigen Gegenstnde zu erweitern, die

(3) Der Bundesninister der Finanzen oder nach Inkrafttreten dieses Gesetzes einer sol-
de von ihm beauftragte Stelle kann unbe- chen Marktordnung unterworfen werden.
schadet der Vorschrift des 13I der Keichs-

abgabenordnung die Steuer gem 2 im GELTUNG IM LAND BERLIN

Einzelfallermigenoder erlassen, soweitder
Unternehmernachweist, da er durch Ent- IO

x

richtung der vollen Steuer auf Grund von Dieses Gesetz gilt nach Magabe des I2

bereits an 23. November 1968 bestehenden Abs. I des Dritten berleitungsgesetzesvom

Vertrgen bei den in Betracht kommenden 4. Januar x952 (Bundesgesetzbl. I S. ) auch
Einkunftsarten im gesamten Veranlagungs- im Land Berlin. R.echtsverordnungen, die
zeitraum einen Verlust erlitten hat. Soweit auf Grund dieses Gesetzes erlassen werden,
der Unternehmer im Verlauf des Veran- gelten im Land Berlin nach I4 des Dritten

lagungszeitraums durch Vorlage geeigneter berleitungsgesetzes.
Unterlagen einen voraussichtlichen Jahres-
verlust aufGrundder Entrichtungder Steuer INKRAFTTRETEN

glaubhaft macht, kann der Bundesminister
der Finanzen oder die von ihm beaufragte II

Stelle die Steuer stunden. Dieses Gesetz tritt am Tage nach seiner Ver-

(4) Die Bundesregierung wird ermchtigt, kndung in Kraft und mit Ablauf des 3 I.

um eine gleichmige Behandlung der Ge- Mrz I97o auer Kraft.
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EDITORIAL

TAXATION WITH TEARS

Tbe Bureau recently received two small booklets having the intriguing and significant tit:le

Taxationwith tears. The author is G.L. Borg who is a tax attorney in Malta.

The first booklet conprises the text of a talk delivered under the auspices of The Royal
UniversityofMalta in May 1968, concerningthe frustrationand disillusionmentarsing from

the misapplication of the Malta Income Tax. The main source of discontent is the widely
held view that the public is unable to present adequately its case before the Revenue.

The second booklet comprises some proposals on administrative changes, which were for-

warded by Mr. Borg to the Secretaryofthe Income Tax Commissionwhichhad been set up

to study and report to the Minister of Finance on changes required in order to achieve the

simplification of the present system of ncome taxation. The frst booklet seems especially
valuable reading for anyone who is concernedwith the applicationof tax laws.

In the spirit of the booklets the tears can be seen as flowing not only as a result of the beha-

viour ofthe tax investigation officials who, as Mr. Borg describes them, regard themselves as

the champions ofa society struggling single-handedwith breaches ofthe law and who prac-

tise a discriminatory interpretation of certain provisions of the Income Tax Act. The dis-

content also arises as a result of the cntinued non-publication of tax appeal reports and the

suppression of information as regards departmental practice.

Malta is not the only country suffering from these problems. The lack of nformation as

regards departmental practice is a complaint, which is frequently expressed even in more

developed societies. Clarity and openness in fiscal matters are essential in order to counterct

the poteatialwhich exists in a tax system for it to be used as an nstrumentoftyranny.

DR. J.C.L. HUISKAMP
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ARTICLES.

H.W.T. PEPPER:

POLL TAXES, PAYROLLTAXATION,AND SOCIAL SECURITY

II*

TRANSFERABILITY AND COMPATIBILITY plete benefits on retirement, no burden need
OP RETIREMENT RIGHTS fall on the State's social securityapparatus for

this class of employee. The State may of
General course be involved as e,nployer but this is a

I3O. The more enlightenedand progressive different matter.

employersoften devise a generouspensionor

provident scheme as one of the fringe Compatiblity
benefits intended to attract and retain high- I33. In order that the various component
calibre employees. Civil servants in nany contributions under different pension sche-
countries are entided to (non--contributory) mes, including notional contributions in the

pensions on retirement but may lose all case of non-contributory schemes, may be

pension rights ifthey leave their employment assembled into a whole for the purpose of
before retirement age 14. computing a pension, there has to be some

I3I. In both cases the conditions of em- degree of compatibility among all such

ploymentare designed to promoteemployee schemes. This compatibilitywould exist, for

loyalty, and continuty of service, which of example, in the rare circumstancesthat all the

itself is an asset to an employer, who incurs employers of a particular employee during
considerable expenditure on advertising, his entire career happened to have retirement

recruitment, training and absorption in schemes operated by the same insurance

connection with new staff if he has a high company, or if all the employers provided
rate of staff turnover. A somewhat restric- retirementbenefit in the form ofa lump sum

tive* pension entitlement is the prce a civil cash payment, the accumulation of which
servant pays for some compensating ad- was based simply on the actual contribu-

vantages e.g. security of employment and tions in cash by employerand employedplus
better-than-averageholidays. interest.

x32. In order to secure a properly ordered
system of benefits on retirement for * The first part has been published in the

employees in general, however, taking January I969 ssue.

private and governmentemploymentretire- I4 In a number of countries a civil servant who
leaves before retirement age has no pension

ment schemes together, it is necessary that entitlement. This is mitigated in some cases,
an employee who changes his job should be e.g. in the United Kingdom, by a provision
able to have transferred with him the pen- that where a person reaches the age of 50 before

sion entitlement which accrued during his leaving governinent service, the pension he

previous service. Provided these partial
would have drawn at 60 or later (appropriately
abated because of the reduced length of service)

accumulations of pension rights can be nay be frozen until he reaches full retirement

aggregated for the purpose of ensuring com- age.
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I34. Failing the coincidental compatibility professional skills which would have a sub-
just referred to, compatibility could be stantial value in the private sector might
achieved fairly simply by nserting a clause reasonably be bound before undergoing
in all retirement benefit schemes making the training by a covenant for 5 years or

plain the exact form and value of accrued longer to serve Government for that
entitlement which wll be transferable when minimum period when he returns. Similar
an employee leaves his employment before considerations would apply in the private
retirement age. Whatever has been sub- sector e.g. where an employee was likely
scribed by employer and employee during to be working on secret processes etc. which
the contribution period whether as a simple had been developed by his own frm but
cash accumulation or as a premium to knowledge thereof would be valuable to a

secure pension entitlement, is capable of rival firm whom the employee wishes to

being given a cash value or an equivalent in join.
terms of nsurance value which can be taken .

into accountbythe receivingpension scheme ACCOUNTING POR CONTRIBUTIONS

of the new employer. This can, ifnecessary,
be achieved by passing compelling legisla- I37. Certain social security benefits are

tion. traditionally linked specifically to the contri-
butions made by the beneficiary. For exam-

Transferability ple, unemploymentor sickness benefit may

I35. The question oftransferabilitymay be become payable only afer tle contributor
a harder nut to crack, because some retire- has qualifiedby contributingfor a minimum
ment schemes (including those for civil period of, say, six months, and the benefits
servants in some countries) were designed themselves may be limited in time. Such
specifically to make it more worthwhile for restrictions are necessary (a) to preserve the
employees to remain in their jobs than seek a

fresh post. Perhaps the best answer to this
problem is that efficiency is not best served IS. An example of deferred benefits being em-

by keeping employees against their will. If ployed in a somewhat different context was

encountered in the Solomon Islands where the
the pay and terms of employment are not problem is sometines that ofsecuring continuity
sufficiently attractive to retain an employee, of labour, e.g., on coconut plantations. There

which means usually that his talents would was a tendency in some areas for workers not

be better rewarded elsewhere there should to transfer to other employers but to return to

their villages after a few months work. One
be no tied benefits obstacle to his mov- plantation evolved a scheme whereby standard
ing.15 wages were increased each year for a period of

I36. Accordingly it appears desirable that Io years. In addition Io/o was withheld from

transferability of employees with accrued pay and held on deposit along with an equal
employment benefits should be secured, if

contribution by the employer. On leaving
prematurely the employee would collect

necessary by legislation in the general case. only his own accumulated contributions but
This does not preclude the mposition of could collect the whole sum accumulated if he

restrictive covenants by employers in special served Io years or nore or if he were disnissed

circumstances. For example, a civil servant
earlier on grounds of redundancy. The scheme,
which also provided for holidays on full pay,who had been given expensive education or was successful in maintainingan adequate labour

training to acquire certain scientific or force.
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solvency of the fund, and (b) to prevent obviously be a tremendous task and ob-
abuse arising from malingeringby work-shy viously also t would serve little purpose in
contributors. In other words what is provid- the case ofthe instant benefits which do not

ed is an nsurance scheme where the benefits lend themselves to funding nor to serious
are necessarily limited by the available abuse by the contributor.
funds. The funds are built up in times of I4I. Wlile t is vital to keep the total cost,
full employmentand diminished in times of for example, of free health services, in step
economic depression and of epidemics of with the contributions that pay for them,
sickness. retention of records of individual contribu-
I38. Preservationofthe insuranceprinciple tions is not really necessary.
is probably desirable in that this ensures that I42. On the other hand it is usual to relate
a close watch will be kept on abuse. The state retirementpensions,whch are provided
national insurance of unemployment and on a contrbutorybasis, to a certain lengthof
sickness is only intended to cope with in- contributoryperiod, which entails records of
voluntary unemployment and sickness. ndividual contributions being kept in a

Voluntary cases where the contributor greater or lesser degree of detail. In Britain,
unduly prolongs his absence from work for example, the entitlement to the basic
beyond what is really necessary for recovery retirement pension is related to the number
from sickness, or fails to keep a job for rea- ofweeks the pensioner has been contributing,
sons under his own control, such as lack of as evidenced by insurance cards on which
punctuality,or dishonesty, are not within the stamps have been gummed. As time goes on,

scope and intention of the scheme. The however, and the potential beneficiaries be-
device ofa limitationofthe period ofbenefit come more and more a body ofpersonswho
is some, though not a complete, safeguard have been contributing during the whole of
against fraud. After the expiry of the benefit their working lives, the danger of pensions
period cases are transferred to be dealt with, being claimed by those who have not fully
if appropriate, by public assistance funds contributed for them recedes. The point
derived from general revenue. may possibly come when the administrative
I 39. Other types of social security benefit cost of recording and checking the qualifica-
such as the instant benefit of a free visit tion for pensions may exceed the possible
to a doctor's consulting room, may be losses by fraudulent claims, which could in
available without a qualifying period be- any event only be made by those over sixty-

j
cause there is little danger of abuse and no five years of age. This would certainly be-
question of building up funds to pay out in come the case eventually for employees if
weekly maintenance benefits. In fact, in the the principle of a flat-rate subsistence
example quoted, the doctor's fee may be retirementpensionwere retained leavingit to

commutedby capitaton fees paid globally separate private or State schemes to supple-
for a large number ofpatientsonly a propor- ment the basic pension the entitlement to

tion of whom may actually take advantage which might be proved merely by proofof
of the free service in the course of any age and ofresidence.
particular year. I43. The future, however, is certain to see

I4o. Keeping records of all contributions the extensionofearnings-relatedpension and
made by all contributors in respect of each other retirement benefits. When two men

of the various benefits they pay for would retire at the same date, one of whom has
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been eaming £5,000 a year, and the other administration, for the three-year period
£500 a year, a pension which would be just before retirement, or whatever other base

adequate for the latter would be inadequate period is chosen for computing pension
for the former. No modern society on either eligibility, thus obtainng automatically the
side of the Iron Curtain is so egalitarian that advantageofa check on the sums declared as

it has a smaller gap than aI:IO ratiO be- earnings for ncome tax purposes. As under-
tween the lowest and highest salaries n- statement for income tax would reduce the

cluding fringe benefits. Where the more pension below the figure that the true earn-

provident employees have been in the habit ings would have justified the cross-reference
of making their own private provision in between social security and income tax will

proporton to earnings it is unlkely that any have beneficial efcts on the administration
general scheme which took over tle full ofeach.
responsibility in a country for all retirement I46. Advancedcosting methods may in the
benefits on which the pensioner would ex- future ndicatepossible scope for abandoning
pect to live could do other than take pro- customary but uneconomic record-keeping
portionate account of the earnings of the on an individualbasis in some social security
respective pensioners. Another factor likely sectors. Moreover the developmentofcom-

to complicate book-keeping is the probable puters for general statistical purposes may
increase in mobility of labour across fron- in some cases produce a low-costby-product
tiers and of reciprocal arrangements so that of data which will be of use to the social
one country will become responsible reci- security department in checking the costs of

procally for the retirement pensions of benefits against contributins and assist in

employees who have spent material parts of keeping general financial control at mini-

their working lives in the territory of the mum cost.

other country wlich is party to the arrange-
ment.

I44. Where the pension falls short ofwhat BCONOMIC IMPACT OF PAYROLL

is deemedto be theminimumrequired,inthe TAXATION

transitional period, during which those
qualifying for pension will not have con- Burden ofPayroll Contributions:
tributed for a long enough period at the fu]l 147. Some useful discussion on the impact
rate required for full benefit, it is likely that of increased social security contributions
the balance, at least up to subsistence level, (broadly similar to the mposition of pure
will be made up by the State from funds payroll taxation) took place after the 1
appropriated from general revenue. Beveridge R.eport (which provided for

I45 As time goes on and a larger and larger flat rate contributions and benefits) was

proportion of beneficiaries come to have published in I942 in the United Kingdom.
made full provision by their contributions I48. The main causes for contentionat that
for retirement the need for separately re- time were the potentialburdenon employees
cording the contributionsofeach diminishes and/or employers and the possible effect on

even in the case ofearnings-relatedpensions.
It night, for example, be possible at some

I6. Report Social Insurance & Allied Serv-
stage to adopt (over the range of taxable ices. Sir William Beveridge. H.M.S.O. Cnd.
incomes) the records of the income tax 6404.
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exports. Professor N. Kaldor' argued that proposal by the then Chancellor, The Hon.

the employers'contributionsand those ofthe Selwyn Lloyd, in Clause 26 of the Finance

employees both fell upon the employees Bill of that year. It was designed to raise

because the former was a tax on wages £200 million by means of a 4/- per capita
which enters into the prime costs ofproduc- levy (known as a surcharge) on all em-

tion and it raises the prices ofcommoditiesin ployees in respect of whom National In-

the same way as any other increase in prime surance was payable.
costs. A tax on wages tends to raise prices not I5I. A payroll tax had in fact previously
merely by the amount of the tax but in been suggested, inter alia, by Sir Oliver
proportion to the ncrease in prime costs it Franks, Chairman of Lloyds Bank in his

represents. Subject to a qualification statement in January, I96r on the bank's
regarding exports, Professor Kaldor con- trading results. He advocated the tax as a

sidered that practically the whole burden means of encouraging the use of labour in
fell on employees, the majority of whom capital-heavy rather than labour-heavy n-
were manual workers. dustries.
I49- Professor A.C. Pigou8 pointed out I52. The Selwyn Lloyd proposal was not

that the redistributive effect, achieved at a for the immediate institution of the tax but

comparatively trifing administrative cost, the creation of powers authorising the
involved a substantialgain in human welfare Treasury to mpose such a tax ifit considered
achieved by transferring purchasing power it expedient to do so with a view to regulat-
from less to more needy citizens-including ing the balance between demand and re-

those with large families. The general con- sources in the UnitedKingdom.
sensus seemed to be that since the scheme I 53 The flat rate proposals of the Beverid-
was mainly redistributive (see paras, II8 et ge Plan (which were accepted by Govern-

seq.) altering somewhat the incidence ofex- ment) derived partly out of the historical

penditure on welfare, rather than a plan to development on similar lines of privately
increase the total expenditurematerially, the- financed social securityprovisions,which the
re should be little net impact on manufactur- national scheme was intended to replace.
ing costs (but see also para. 16o). The case for fiat rate contributions for social

security purposes is discussed above in para-

SO. Development ofeconomic
. '.

payroll graphs 7I et seq.
taxation in U.K.

4
A plan for a payroll tax designedas an econo- 54. IntroductionofSelectveEmployment Tax

mic regulator n conditions of labour The Selwyn Lloyd proposal for a payroll
shortage was projected in Britain in I96I as a tax as an economic regulator was also for a

flat-rate levy (4/- per week per capita) and
I7 Article in Manchester Guardian Ioth and the flat rate principle (varying the rate only
I Ith February, I943 Beveridge Plan's Real

between male and female employees9) has
Cost.
I8. Article in Manchester Guardian 7th and 8th been adopted in the Selective Employment
June, I943 Costs and the Beveridge Plan. Tax (SET) introduced in Britain in Septem-
I9. An amendment in I967 halved the charge ber, I966. The SET combined the levies on

for a part-time employee where the weekly employees in general (25/- capita for
hours ofworkdid not exceed2I. An amendment per

in I968 increased the rate for males from 25/- males and I2/6d.per capita for females) with

to 37/6 d. from September, 1968. exempting provisions for certain types of
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economic activity and bonuses of 7/d. per paid, part-time, or handicappedworkers the
head in respect of employees in industry. administrative expense would be increased
The economic motivation of SET-it was compared with that ncurred in the British

designed to encourage the movement of SET. Collection costs for SET are at present

employees from service industries to produc- minimised by using the machinery already
tive industry-was enhanced by another employed for collecting the fat-rate contri-

device, REP (Regional Employment Pre- butions for national insurance. In efect,
miums), designed to encourage ndustry to cnsiderations of what is administratively
move to certain locations. feasible have played at least a minor part in

shaping the incidence of the tax.

Graduationof Social Security Levies I57. It had long been suggested in Britain

I55. The graduation of social security that there was scope for extending turnover

contributionspartly as an economicmeasure, taxation from certain consumer goods to

had been advocated by the National Econo- various consumerservicendustries. Turn-
nic DevelopmentCouncil in its 1963 report over taxation on consumer goods actually
on

.6Conditions Favourable to Faster consisted of a tax at wholesaler level (known
Growth. The Council adduced the follow- as purchase tax) which could not readily
ing reasons for graduation- have been applied without modifications,
(a) graduation would ensure that revenue say, to hairdressing, and stockbroking. In

would ncrease automaticallywith rising addition a general payroll tax had, as men-

eamings and economicexpansion; tioned, been proposed because low man-

(b) a higher level of benefits in relation to power productivity and overmanning were

earnings would be practical and would regarded as fairly general faults in the U.K.
reduce the financial hardship of unem- economy.

ployment;and I58. The SET, as a selective tax, has been
(c) graduation would also bring more criticisedas likely to encourageovermanning

directly into ndustrial calculations the in the ndustries entitled to premiums or

costs, in relatiou to the advantages, of a labour subsidies under the taxing arrange-
trained and skilled working force. ments. There has been the usual problem

I56. Since 1963 the graduation principle associatedwith selective taxation ofdeciding
in social security benefits in the U.K. has whether to tax borderline cases. It is not yet
been partly achieved by additional measures clear that the tax iS producing results, in the
separate from the main national insurance way of encouraging more efficient use of
scheme, e.g., the supplementary pensons labour, better than those which might have
scheme and the schemes for earnings-linked been obtained by a general tax of lower
sickness and unemployment benefits, and amount, evenly spread over alllabour costs.

redundancybenefits. SET has in practice been passed on to the
Although the graduationofpayroll tax with consumer in higher prices, broadly in the
the wage level solves the problem of the same way as a sales tax, but some service

oppressive impact of fixed levies on low- industries,e.g. department stores, lave com-

plained of erosion of profits because of the
time-lag between the mposition or increase

20. E.g., manufacturing industry is in general
exempt and instead receives a premiurnwhich is in the tax and the recoupment by price in-

enhanced in the less developed regions. creases.
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159. Other examples ofpayroll taxation as their activities in the underdevelopedregion
a deliberate economic regulator are rare. ofthe Mezzogiomo.
To a minor extent payroll tax in Austr3lia
and Malaysia has an economic function I6I. Payroll taxation, subsdies on captal
although its main purpose is to raise money industrial expenditure
for social security. In Australia payroll tax is If payroll taxation is used deliberately as an

raised to pay for family allowances; in incentive to economyn the use oflabour,by
Malaysia it is intended for general social making labour dearer, t may be noted that
services ncluding hospital expenditures but a somewhat similar effect may be produced
is not specifically earmarked for this. Both by cheapening productive captal (factories,
countries abate payroll tax to encourage machinery, etc.) by subsidies or tax reliefs
exports, Australia by giving relief propor- which make labour expensive by compari-
tionate to the excess of actual exports over son. In conditions of full employment both
the level for a previous year. Malaysia ncentives would be likely to have an impact
abates payroll tax pro rata where 20 per alt:hough t would appear that payroll taxa-

cent or more of industrial production is tion should come first, the revenuegenerated
exported. then perhapsbeing used to subsidise mechani-
I6o. The obverse of the above occurred in sation, modernisation,or automation.

I966 in Italy-the Government considered I62. In developing countries where there
that payroll taxation (all based on specific may well be a pool of unemployed labour,
social security provisons but which may be moderate payroll taxation is more likely
as high as 30 per cent to 50 per cent of the to be useful for ordinary fiscal purposes.

payroll) was depressing industry and trade Subsidies fornew factories and machinery
unduly. The Government accordingly un- will have the additional justification,as far as

dertook to pay some of the burden from pioneering enterprises are concerned, that
national sources-specifcallyout ofgovern- the cost of setting up a new industry in a

ment securities to be issued to cover the non-industrial country will be more ex-

rebates. France, in the draft Finance Bill, pensive than the comparative cost in (a)
I969, presentedon 4 September, I968, by the a more developed country and (b) in the
French Council of Ministers, is proposing same developingcountry at a later stage in its
to reduce its payroll tax rates-at present development.
5 per cent on salaries up to Fr. 30,000, IO

per cent on the part between Fr. 30,000 and I63- Comparison between payroll and turnover

Fr. 60,000 and I per cent on the excess over taxation
Fr. 60,000-to4.25 per cent, 8.5 per cent, and One of the justificat:ions for the Brtish SET

I3.6 per cent. The exampleofthe regional form ofpayroll taxationon labouremployed
abatementprovided from the British K.E.P. in service industries is that there is no turn-

(Regonal Employment Premiums) referred over taxation (purchase tax) on the turnover

to above (paragraph I58) has been recently of these industries, whereas purchase tax is

followed in Italy by a law ntroduced in applied to conmodities. Payroll tax is in a

August, x968, whereby a substantial abate- sense a tax on added value, assuming the
ment (I2 per cent of Payroll) in respect of added value to be equal to the cost of the
payroll levies is to be granted to employers labour employed. In contrast a turnover tax

wth more than 35 employees who carry on would be levied (at a lower rate for the same
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revenue yield) on the gross sale price includ- of the established State provident fund and

ing basic costs, labour and profit. later transferred to be collected along with

I64. There will be a difference in impact of PAYE deductions for income tax.

payroll tax such that a luxury industry 166. Fixed levies per head avoid problems
which employs a high mark-up on costs in of valuing fringe benefits which are to be
its pricing policies will be favoured com- taxed although the valuation problem has in

pared with an ndustry where the profit any event to be fxed for income tax assess-

factor is only a small part of the gross ment purposes. On the other hand, fxed

eamings. This difference in mpact could be levies are likely to be less productive because

compensated for by applying different rates the level chosen must not be so oppressive
of payroll tax to different types ofindustry as to make it uneconomic to employ part-
corresponding nversely to the labour con- time workersor those who, for reasonsofage
tent in costs but not without undue admini- or health, are below average in their pro-
strative complication. Accordingly where it ductivity. On the other hand, a percentage
is desired to produce revenue, turnover levy produces a yield which'- increases
taxation is to be preferred as having a more whenever emoluments increase and'dos so

even impact where it can be effectively ad- automaticallywithout the need to legislate
ministered. Where tax is to be levied on for additional contributions.
services, however, this presupposes a tax at I67. Whether the tax is merely a social
the retail level which, in a developing coun- security levy, designed to keep the revenue

try, because of the comparatively large and reserves in balance with the liability for
number of traders involved, and the need benefits, or a straightforward fiscal levy is a

to set up a new administrative structure, factor in determining the details of the m-

may be more troublesome to administer post and its administration. To provide
than a payroll tax operated on the basis ofan a retirement pension based solely on cash

existing PAYE or State pension scheme. emolumentsit is only necessaryto tax cash
emoluments in order to provide the ne-

I65. Admnistrativeproblems cessary funds. On the other hand, fiscal

Economy in administeringa payroll tax is, of taxation on emoluments must take account

course, most likely to be obtained by im- offringe benefits so as to remove an obvious

posing a simple flat-rate levy on the total device for legal avoidance. Where fxed and
cost of labour including fringe benefits. In equal basic benefits are to be providedit may

practice, other methods of achieving econo- be appropriate to make charges of the same

my have been employed. For example, in type on the potential beneficiaries.
Britain, as mentioned above, the new levy
was merely added to existing levies and I68. Examples n practice
collected with existing machinery, the In practice the methods employed by coun-

poll tax nature of the levy being modi- tries which use payroll taxation extensively
fied by applying reduced rates to female, vary considerably and in general one does
and to part-time, employees, and by not usually fnd the simplest concept of a

refunding with or without premiums the flat percentage on total payroll in evidence.
tax paid by selected industries and in selected This may to some extent be due to the fact
areas. In Malaysia, the 2 per cent payroll tax that payrolllevieshave evolved slowly over

was at first collectedby using the machinery a lengthy period and represent in many
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countries a patchwork of different schemes for Health contributions, and Y 3,300 per
which have been introduced successively to month (males) for Welfare and Pension) to

cover different aspects of social security. its contributions of 3.25 per cent and 2.75
France (see paragraph I6o) graduates the rate per cent respectively by employer and em-

oftax according to the level ofthe individual ployee but has no ceiling on Unemploy-
salary, the rate increasing with the salary ment contributions which total I.4 per cent

level. Peru collects 3 per cent on employees' of standard monthly salary payable in

salaries up to Sol. 7,000 for Health insurance equal shares by employer and employee.
and 2 per cent for Pensions but nothing on

the balance of salary above Sol. 7,000 from I69. Graduation of Payroll Levies

the employer. The employee's contribu- The limitation ofpayroll leves by reference
tions are respectively 3 per cent and I per to a ceiling salary level (a refinement of the
cent on salaries up to S. 7,000 and 2.I per fixed levy to provde fixed benefits) em-

cent and NIL on salary between S. 7,000 and ployed, as noted above, by Peru and Puerto

S. I4,000 with no charge on the excess over Rco, is adopted fairly widely. Belgium
S. I4,000. Puerto Rico has a 2.7 per cent uses a wages ceilng of B.Fr. 9,40o per

unemployment tax on employers charged month for unemployment, industrial di-

only on the first $3,000 ofwages and a series seases, and invalidity compensation and of
of levies for workmen's compensation in- B.Fr. I2,925 per month for familyallowances
surance which are charged on the first and health insurance, but has no ceiling on

$5,200 only of salaries and are charged at contributions for pensions and holiday pay.
different rates according to the degree of Germany limits (by ncome) the employees
danger in die occupation (from Io cents per falling compulsorily within certain spheres
$Ioo.00 for office workers to $Io.00 per of social security insurance. Only those
$Ioo.00 ofwages for quarry workers). Cana- earning not more than Dm. 900 per month
da makes equal levies for unemployment are compelled to be covered for sickness
insurance on employer and employee, the benefits, those with not more than Dm.

charge varying from IO cents to 94 cents per I,800 per month for retirement benefit and
week according to the earnings level, the those wth Dm. I,250 or less for unemploy-
benefits being also fxed on a scale of $6.60 ment benefit although contributions for the

(minimum) for a single person to a maxi- last of these are only charged on the first
mum of $36.00 per week for a beneficiary Dm. 750 of salary (at 2 per cent, paid in
with dependents on a scale which is related equal shares by employer and employed).
to the level ofearnings as well as the number Spain levies contributions on payroll for a

of dependents. As with other Beveridge- series of benefits by a percentage charge
type schemes this one provides merely basic without ceiling and with the preponderating
relief and the same applies to the new contribution being made by the employer.
Canadian Pension Plan, fnanced by x.8 Norway has graduated contributions for a

per cent levies on employer and employee package covering health insurance, old

up to a maximum salary level of $5,000 per age pension, disability and unemploynent
annum wlich will provide eventually a insurance which are in five specific amounts

maximummonthly pension of $Io4.I7 after graded according to income level but with
a ten-year transitional period. Japan also an effectiveceiling at Kr. 25,000 above which
has a salary ceiling (Y 6,760 per month the levies on employer and employee re-
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main unchanged. In contrast, Sweden col- I73. In principle the graduation upwards
lects social security insurance from em- of rates of payroll taxation does not appear
ployers at a percentage on total payroll to be a worthwhile contribution to re-

without ceilings. distribution of wealth. The employer-
I7o. It will be noted that graduation is employee relationship is being additionally
employed in two opposite ways in deter- taxed compared with a partnership or a

mining social security contributions-inthe contractor-sub-contractorrelationshp. Mo-
French example the rate increases with reover there is a stronger case at least for
higher incomes2i, in other cases the rate of limited tax neutrality, by way of levying a

contribution decreases as salary increases flat percentage on total payroll which
either because the contribution is n a fxed would tax different employers equally on

amount (e.g. Britain, Malta) or because no equal payrolls leaving them the freedom to

levy is made above a certain ceiling figure. determine how the work-force should be
I7I. Obviously the cause of redistribution made up and remunerated. Ifit is desired to

(see paragraphs II8-I2O) is better served by tax the higher-paid employee more heavily
percentage levies on employees than by than the lower-paid it is better to levy n-
fixed contributions, whether the benefits come tax directly in the same way as is done
themselves are fixed or graduated, because in the case of individuals with income other
these will accord more precisely wth than from employment, leaving payroll
ability to pay. Redistribution is not, how- taxation to serve as a tax on labour as a factor

sever, an issue wth regard to the employer's ofproduction.
contributionunless there is evidence that the
level ofremunerationwill be affected by the I74. State Contributons
payroltlevy. It has already been mentioned that the best
I72. Normally payroll tax will be passed policy for a developing country, newly
on by the employer to the consumer and it entering the social security field or extending
is only where he is unable (perhaps only in the scope of existing provisions, is to limit
the short run) to shif the burden that his as far as possible governmental commit-
remuneration policy may be affected. In ments towards contributions or subsidies to

general, competition among employers for such funds (see paragraph lO9). Practice
the higher technical and managerial skills varies from the tripartiteprinciple (preserved
will be enough to maintain high remunera- by Beveridgebut already in existence in the
tion for key personnel. The employer is pre-Beveridge schemes in Britain) of con-

likely to look to ways of legal avoidance by tributions from employer, employee and
finge benefits, stock options, etc. if he State, to benefits provided solely by the
feels the rate of tax on the upper echelons of State in certain oil- or mineral-rich coun-

employeesundulyonerous, rather than try to tries, and in some nstances to wholly em-

reduce salaries. ployer-providedbenefits (e.g. family allow-
ances in Belgium).

21. Note that France allows a flat-rate credit to I75. Comparative figures prepared for the
the employeein respectof the employer'spayroll European Common Market countries for
tax. When the graduated rates were 5 per cent, I959 to indicate the average State contribu-
Io per cent, and I6 per cent, the credit to the
employee against his personal tax on emolu- tion to social security schemes showed that
ments was at a flat rate of 5 per cent. in France, Italy, and the Netherlands the
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State contributed from 5 per cent to 7 per comes involved n contributions to such
cent ofthe total funds, in Belgium the State's schemes out of general taxation before the
share was 30 per cent, and inWest Germany population as a whole is provided with
and Luxembourg about 20 per cent. Some retirement benefits, this is tantamount to

harmonisationwill presumably be necessary having one section of the community
so as to equalise the burden on competing subsidise the benefits of another section.
industrialists in different countries in the The principle of neutrality, therefore, im-
Market (see also paragraph I6O). plies that as far as possible sectonal schemes
I76. In Mexico, action was taken (effective should be self-balancing, and financial
Ist January, I966) to increase by 25 per cent prudence demands that national schemes
the employer's contribution under the should as far as possible be covered by con-

Mexican Social Security Law and to reduce tributions to avoid open-ended State com-

the State's contribution by a corresponding mitments which might put undue pressure
amount. The proportions were previously: on the national Budgets.
employer 50 per cent; employee 25 per cent;
government25 per cent, and have now been Bibliography
changed respectively to 62 per cent; 25 per Social Insurance and Allied Services, Sir
cent; IS per cent. This action was along the William Beveridge, I942, H.M.S.O. Cmd.
lines of limiting the State's commitment 6406.
(to be paid for out of general taxation) Taxation in Europe, Confederation of
referred to above and in paragraphs 64 and British Industries.
IO9. Developmentfrom Below, Lady Hicks.
I77. Apart from the practical point that Kenya and The other side of the Coin,
undue burdensmay be placedon the Budget, British Tax Review, December, I966.
with the possible disincentive effect of n- Bulletins of Intemational Bureau of Fiscal
creases in general taxation, if the State does Documentation.
not strictly limit its commitments in respect HistoryofIncomeTax, B.E.V. Sabine.
of social security schemes for employees, Overseas Tax Developments, Board of
there is the danger of imbalance between Inland Revenue Library.
different sectors of the economy. Retire- Beveridge Plan's Real Cost, Prof. N.
ment pensions, for example, are likely to be Kaldor, Manchester Guardian, IO/II
provided at a much earlier stage for em- February, I943.
ployees than for the self-employed (small Costs and the Beveridge Plan, Prof A.C.
business people and those who tiil smaltland- Pigou, Manchester Guardian, 7/8 June,
holdings who will ofen be at a similar or I943.
lower income level than employees) because French Pensions, Tony Lynes, I967.
funds for the former can be more readily Conditions Favourable to Faster Growth,
generated by payroll levies. If the State be- N.E.D.C., I963.
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GREECE

THE NEW CODE ON FINANCIAL BOOKS AND DOCUMENTS

(The salent points)

I. INTRODUCTION Non-compliance with the law is a very

serious matter. Apart from fines and other

Every business in Greece must keep certain sanctions, which will be discussedlater on in

books and use certain documents as prescrib- this article, the tax authorities can reject
ed in the law. The lists of these are not ex- the books of the business. This means that

clusive and businesses can keep and use such the businesswill be taxed, not according to

additional books and documents as their the results as extracted from the books, but

internal system requires. What the law does according to factors specified in the Income

is to set certain minimum standards with Tax law and which give a measure ofdiscre-

which no business can dispense. Moreover, tion to the tax authorities.
these legal books are the official books of the The following notes are meant to ntroduce

business fromwhich the financial results and the foreign investor or tax specialist to the

balance sheets are extracted and are the only Greek system. They do not, in any way,

evidencethatthetaxautloritieswill recognize pretend to be an analysis of the system,

when they come to audit, for taxation pur- because such a task would need much more

poses, the records of the business. time than the time at the writer's disposal
Another feature of the Greek system is that and, n any case, it cannot be confined to the

the prescribed books and documents must limits of one article. Nor does this article

be legalized i advance. This means that, attempt to interpret the law. This is t:he work

before being put nto use, every book and of the Greek courts and there is a great

every document must be stamped and con- amount of juclicial interpretation. This

trolled by the tax authorities. Books are article is, in fact, a summary of the main

legalized on payment of certain stamp points of the new Code on books and

taxes, but documents are legalized free of documents.

charge. This last sentence has a double meaning: (a)
Books are legalized in the name of a specific that anyone who wants to mplement the

person or company. A company, of course, Code must have in mind the original text

is non-existentuntil it las been incorporated. and not this summary, and (b) that this Code

All preliminary expenses, incurred prior to is only one part of the taxation system;

incorporation, cannot be recorded in the the taxation laws proper are found in such

company's legal books because there are Codes as the Income Tax law, the Stamp
no such books. They can, however, be Taxes law etc.

recorded in books legalized in the name of This law, under number 4, was published in

an individual nvolved in the incorporation
of the company and later on, when the

company has been incorporated, transferred * Certified Accountant, Io Homer Street,
en bloc to the legalizedbooksofthecompany. Kifssia, Athens, Greece.
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the Gazette of the Governmentof the King- Only the Tax Authorities have access to

dom of Greece on November 25, I968, and the books and documents. However, the
came into operation on January I, I969. It Minister of Finance can give permission to

replaces the old code and is termed Code of other authorities, public or municipal, or

Taxation Documents (Kodix Forologikon other organisations,to have access thereto.
Stichion). The selection of the main points For the purpose of deciding what books they
was not, of course, made at random. It was must keep, businesses are divided into two

consciously made, always having in mind categories. (Under the previous law there
the necessity of giving a very general guid- were four such classes). Basically, the decid-
ance to the foreign investor in Greece. The ing factor is the level of the gross income of
investment laws of this country offer very the business during the previous financial
attractive terms to foreign capital, but of year. If this income is less than .5 million
course full compliance with all laws, in- drachnas (about U.S. $ 2I7,ooo) then the
cluding tax laws, is ndispensable. compulsory books are of the first category

(vide III below). If this income exceeds this
II. GENERAL level, then the second category books must

be kept. If the previous inancial period
Every natural person, whether a Greek was shorter than twelve months, then the
citizen or not, and every legal entity, monthly income of the period, multiplied
whether incorporated in Greece or abroad, by twelve, is taken as a basis. A business
carrying on in Greece a trade, industry or which normally falls into the first category
profession wthaview to profit, is under the can, if it so wishes, keep books of the se-

obligation to use and keep the documents cond category. All Greek companies wth
and books prescribedby the Code. This obli- limited liability and all foreign companies
gation extends to joint ventures. Certain and foreign insurance enterprises must keep
classes of persons are exempted, such as books of the second class. Certain groups of
persons whose income derives exclusively taxpayers, whose net earnings are taxed,
from rents, stocks and shares and salaries. according to the Income Tax Law, by
Small farmers, fishermen etc. are also exemp- reference to their gross earnings (such as

ted, as well as small businesses as defined in private schools, hotels etc.) can keep books
the law. of the first class even if they fall Within the
Books and documents are kept in Greek. second class income bracket.
In the case of transactions with foreign Books kept in conformity with the Mercan-
countries, it is permissible to use a foreign tile Law, so long as they conform also to the
language in the relevant documents. Foreign requirements of the present Code, are con-

businesses operating in Greece can record sidered as satisfying these requirements.
their transactions in both Greek and a However, spcial books prescribed for cer-

foreign language. tain categries of businesses by special laws
Books and documentsmust not be destroyed must continue to be kept.
before the lapse of five years from the end As mentioned already, all books prescrbed
of the fnancial year to which they relute. by this law must, before being used, be
However, if a case is pending before the legalized by the Tax office of the district in
Tax Tribunals, the records must be kept which the business has its registered office.
until final settlementof the dispute. Branch books must be legalzed by the Tax
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Ofice of the district in which the branch is (f) the production and costs book, if the

located. The necessary revenue stamps shall provisions of article 22 render this
be affixed on the books at the tine of le- necessary.

galization. Documents prescribed by this Certain additional books are also prescribed,
law will be legalized free of charge. Loose- if the nature of the business warrants it. One

leaf books can be kept provided they are of them is the goods nward book. In this

consecutively numbered, each numercal book, businesses must record all goods
series lasting not less than one fnancialyear. received and not accompanied by an in-

The books are kept at the registered office of voice, as wel1 as goods received on consign-
the business with the exception of branch ment, for storing on somebody else's be-
books which must be kept at the branch. half etc. This book is also used to record

They must be neatly written in nk or by movementsofgoods among branches ofthe
mechanical means and all entries must be same company. The goods nward book can

properly supported. Accounts and products be substituted by legalized goods nward
can be identified by code numbers, instead sheets but one such sheet must be issued for
of using the full name. In this case a coding every receipt of goods. Businesses can

manual must be in existence which must be dispense with this book ifi

legalizedin advance. (a) on receipt of the goods (and before
receipt of the nvoice), they make a

III. THE BOOKS AND THE DOCUMENTS ledger entry recording the receipt of the

goods at a noninal price; this entry

Article I4 describes in detail the books that must be reversed and the full price
must be kept by businesses falling into recorded on receipt of the invoice, or

category I. Broadly speaking, a simple book, (b) they record the quantities in the stock
in which items of revenue and items of ledger, if one is kept.
expense are distinctly and separatelyshown, Bill books must also be kept, if the business
is sufficient. handles bis. Separate books are kept for

The books of the second category are, in bills receivable and bills payable. The details

fact, the conventional books kept on the to be recorded in these books are specified
double entry principle. They are: in the law.

(a) the journal: different journals can be used Some businesses are compelled to keep
for different classes of transactions, such special books, detailed in article I9. These

as cash, sales, purchases etc.; businesses are: theatres and cinemas, hotels,
(b) the generalledger,in whicl the accounts, conmission agents, cotton mills, private

as detailed in the law, are kept; schools, clinics, parking lots and garages,

(c) a subsidiary ledger for each control ac- tourist car offices and nsurance companies.
count kept in the ledger; (of the subsi- Article 20 details the circumstances under

diary ledgers only the stock ledger must which businesses are compelled to keep a

be legalized); stock ledger. Generally speaking, businesses

(d) a book in which inventory-takings and whose turnover during the preceding
balance-sheets are recorded; financial year exceeded ro million drachmas

(e) tle stock ledger, if this is necessary in must keep this book. The various items must

accordancewith the provisions of article be separately recorded and both quantities
20; and values must be shown. Certain kinds of
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businesses, detailed in the law, are exempted. application can be based, but it is thought
It also appears that businesses whose retail that the business must prove the impossibili-
sales exceed one-third of total sales are also ty, because of the nature of its business, of

exempted. (But they can be compelled to complyingwth the law.

keep this book if their total sales exceed 25 Articles 29 through 37 deal at length with
million drachmas). the documents which businesses must use

Businesses flling within the provisions of in order to support the entries in their
article 20 and which are engaged in manu- books. These documents include, for exam-

facture must keep a book in which to record: ple, retail chits, invoices, delivery tickets,
(a) the specifications of all products before debit and credit notes etc. The details in the

production of those products starts, law are too many to be mentioned here but
and changes to the specifications must it s a general principle that these documents
also be recorded before starting pro- must ether be legalized or controlled in
duction on the new specifications; specified ways so that tax evasion is not

b) the consumption of raw materials and possible. Similarly, articles 38 to 46 detail
important auxiliary supplies used on the documents, as well as their contents, that
each product during the financial year, are necessary to accompany goods at

as well as the quantities of goods pro- transportation. Details are also given of the
duced during the same period (this in- contents of bills of lading which carriers

formation must be recorded within a must issue upon taking delivery of goods to

month of the close of the financial be transported. It is considered that these

year); and details are outside the scope of this paper.

(c) the total factory cost of each product, Articles 24 through 28 specify the time limit
which must be recorded during the year wthin which each transaction must be

or, at least, once at the end of the fnan- recorded in the books. Generally speaking,
cial year. these deadlines are very tight. For instance,

This production and cost book is kept cash transactions must be recorded within
outside the accounting system. It must, of the day following the transaction. In the
course, be legalized in the same way as any journal, purchases must be recorded wthin
other book. However, if the accounting two days of receiving the vendor's invoice,
system is such as to reveal the information sales within two days of issuing the invoice,
required by paragraphs (b) and (c) above, and other transactions wthin five days of
then this book is only necessary for record- receiving or issuing the relevant documents.

ing the information required by paragraph Entries in the general ledger must be made
(a) and can be dispensed with as far as para- wthin the month following the month of
graphs (b) and (c) are concerned. (Article 22). the transaction. And subsidiary ledgers must

A business can file an application wth the be updated within Io days of recording the
Accounting Disputes Committee (vide V transaction in the journal. The Tax Authori-
below) and ask that it be exempted in whole ties can give, upon the business's application,
or in part from the requirements of articles small extensions to these deadlines.
20 and 22. It can also ask that these require-
ments be fulflled in a different way than t:hat

prescribed in the law (article 23). The article
does not define the groundson whichsuch an
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IV. FINANCIAL PERIOD-INVENTORIES- documents came nto the business's hands
BALANCE-SHEET-EVIDENTIAL VALUE afer the date ofclosing, must be reected in
OP RECORDS the balance sheet.

So long as the sufficiency and ntegrity of
The fmancial period extends to twelve the books and documents are established,
months except when the business starts for the Tax Authority must accept the results
the frst time or terminates its activities in extracted from them. If the Tax Authority
which cases the period can be shorter. It can considers the books and documents as

also, at the start, be longer but in no case can insufficient, untrue or inaccurate, tlen it
it exceed 24 months. can reject them and assess the results in an

At the end of each fnancial year, every outside-thebooks manneras describedin the
business must take inventory of all its assets IncomeTax law.

existing on the last day of the year. These The books and documentswill be considered
-

assets must be recorded in the inventories as insufficientJfthe business keeps only some

book. The law speaks of all assets, not only and not all those prescribed by the law;
goods for sale. In the case of goods for if it keeps records which have not been
sale, however, the goods in each separate legalized; or if it keeps them in a manner

storing area must be separately taken and different from that prescribed by the law,
recorded. Goods belonging to third parties thereby rendering their audit mpossible.
must also be nventoried and separately The records will be considered as untrue

recorded. when, from the evidencein the Tax Authori-
Goods for sale are valued at cost or market ty'S hands, it can be proved that they do not

value, whichever is the lower, but the basis refect the true position.
adopted must be consistently followed.
Fixed assets are shown, individually, at V. THE COMMITTEE OF ACCOUNTING

original cost plus mprovements. Deprecia- DISPUTES

tion is recorded and deducted from this
total and the nt value is also shown. These Article 58 deals with the formation, duties
details are not necessary iff the case of furni- and powers ofthe CommitteeofAccount-
ture and fittings. In the case of assets totally ing Disputes.The membersofthe Commit-

depreciated, but still existing and owned by tee are:

the business at the year end, they are record- (a) a high officialofthe MinistryofFinance,
ed at the nominal value of one drachma. as chairmar;
Doubtful receipts not totally written off as (b) a divisionmanager from the Department
ofthe end of the previous fnancial year, are of Organization and Methods of the

recorded at their original value and any MinistryofFinance;
amounts written oft are deducted so as to (c) an official from the Tax Commissioner's
arrive at the net value. There are also pro- office;
visions for the evaluation of stocks and (d) a sworn-n accountant; and
shares held by banks and for the evaluation (e) a joint representativeofthe Chambersof

ofreceiptsand paymentsin foreigncurrency. Commerce and Industry of Athens,
For every fnancialyear, a balance sheet must Piraeus and Thessaloniki.
be prepared. Transactionsaffecting the year's The Committee decides, upon application
results in any manner, but for which the of the nterested parties, on the following:
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(a) the definition and distinction of the VI. SUNDRIES

various products, in cases where the
Tax Authority and the business con- I. Returns to the Tax Authorities:
cerned have failed to reach agreement; Articles 47 to 53 deal with the returns which

(b) the exemption of a business from, and businesses must fle with the Tax Authori-
the limitation or variation of, the ties. It is not possible to discuss them in
obligation to keep a stock ledger and a detail here but we shall just mention them
production-costs book; and then we shall briefly discuss two ofthem

(c) the application ofaccounting principles, in order to show the meaning of these
in cases where the Tax Authority and returns. The list is as follows:
the business disagree; and (a) return of documents issued by the

(d) on any other subject referred to it by business and return of stamp taxes and
the MinisterofFinance. contributionspaid;

A business can fle a fully reasoned applica- (b) purchases and sales of agrcultural pro-
tion within the first seven months of the ducts;
accountingyear or, in some cases, within the (c) sales on a whole-sale basis;
first nine months and can only refer to the (d) compensationpaid to third parties;
business's obligations during the following (e) bills of lading;
accounting year. The Tax Authority can (f) shares and dividends; and
also, within the ninth month, file a fully (g) import and export ofgoods.
reasonedapplicationand request: The two returns under (a) above will now

(a) the change of a previous decision of the be considered. All businesses must, during
Committee; or the months of April, July, October and

(b) the solution of a dispute on accounting January of each year submit the following
principles. to the Tax Authority-

The interested parties can be present at the (a) A duplicate statement showing the
Committee's meeting and they can also calculation of stamp taxes, tax with-
expound their points ofview. The Commit- holdingsandcontributionspayableon the
tee shall study both parties' arguments and total value of the documents issued
all the other material at its disposal and shall during the previous quarter. Documents
also, at the business's request and expense, nclude, nter alia, invoices, credit notes,
solicit the opinion of experts who can be bills of lading, contracts for the sale of
from among its own members or third cars, customs clearance permits etc. The
parties ppointed by it and fully qualified. statementmust show the total numberof
In deciding the case, the Committee has full each kind of document issued and the
discretion and is not limited to the content total value thereof and also the apper-
of the relevant applications. The Commit- taining stamp taxes, withholdings and
tee's decision is final and conclusive and can contributions.
only be changed by a subsequent decision of (b) The receipt proving the payment of the
the Committee upon application of one of stamp taxes, withholdings and contribu-
the interested parties-but only if, in the tions.

application, it is proved that the circum- In addition to tle quarterly statements,
stances on which the original decision was businesses must, during the month ofFebru-
based have changed. ary of each year, file with the Tax Authori-
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ties the following two returns on documents strict sanctions for non-compliancewith it.

issued during the previous year: (a) Any one who does not keep the books

da) A return for each person with whom the and documents prescribed by this. law
business had dealings during the year. or who fails to keep some of them,
Thereturnmustshow the numberofeach keeps them in an nsufficient or untrue

document and the value thereof, as wel] manner, or keeps records which are not

as the aggregatevalueofall documents. legalized where they ought to have been

db) A summary of the returns ofda) above. legalized and anyone who does not

It is obvious that the stamp taxes etc. paid facilitate the tax audit or does not

during the four quarters of the year must be submiton time the required information,
reconcilable with the annual return. or deliberately submits wrong informa-

tion, and generallyanyone who does not

z. Povers of the Minister of Finance and the comply with the requirements of this
Tax Authority: law can be fnedwith a ninimumof200

The MinisterofFinancehas the authorityand drachmas and a maximum of 25,000.

responsibility for the administration of this On second and further offences the maxi-

law and can issue regulations for the detailed mum can be 75,000. It is of particular
implementationof it. He can also, at his full nterest to note that the law specifically
discretion, extend the time or change the mentions that the non-issuance of even

mode for the submission of information to one invoice or retail ticket constitutes a

the Tax Authority. punishable offnce. Moreover, the same

The Tax Authority and its officials can, at penaltieswill be ncurredby anyonewho

any time during office hours, inspect and helps or in any way takes part in the
audit all the books and documents which: commission of the offence, be he a

da) are prescribedby this law; director ofthe business, employee, tax or

(b) are prescribedby other laws; and legal adviser, accountant etc. The fne

dc) are voluntarilykept by t:he business. is mposed by the Tax Authority of the

They can also take notice of all bt/siness district where the offence was first

correspondence. committed, but the person or business,
The Tax Authority has, upon the business's against whom the fne was imposed, can

application, certain powers, detailed in the propose the administrative solution of

law, of changing the mode or the place of the dispute, in accordance with the

keeping certain books. One of these powers, provisions of the Income Tax law.
which is of particular nterest to foreign (b) It cases where a fine exceeding IO,000

businesses operating in Greece, is that the drachmas has been imposed, the Tax

Tax Authority can permit that some or all Authority can apply to the appropriate
the books and documents of a particular court for the issuance ofan order where-

foreignbusiness be kept in a foreign language by the shop, office, factory, workshop
without a parallel recording of the transac- or storehouse of the business will be
tions in Greek. closed down, and the business will be

disallowedfrom carryingon its trade, for

3. Sanctions: a periodnotexceedingthreemonths. The

Apartfromtherejectionofthebooks,refer- business'sobligationstowardsits employ-
red to earlier in this article, the law mposes ees are not affected by such an order.
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JOHN CRYSTAL:

THE CURIOUS NATURE OF KNOW-HOW

PART II*

Sale of Technical Know-how and Section o6 () (d) of the Canadian Income Tax Act and

Budget Resolution 18, proposed on October 22, 1968 by the Minister of Finance of the Canadian
Government.

I. (a) BCKGROUND TO THE I968 crease as a social development tax. This
CANADIAN BUDGET category is new and foreign to Canadian

taxpayers and what it really means and how

Canada stands on the threshold ofbecoming and where it is to be used by the Govern-

a Welfare State and this must be pad for ment is also an enigma but somehowt must

by the people and corporations that generate be related to the Prime Minister's election

income, by onerous and increasinglyonerous promise of a Just Society. Is a Just Socie-

taxation. Hence Canadians can look for- ty another phrase for a WelfareSociety
ward either to formidable taxation and new The trade unions in Canada in virtually
standards or if capitalism survves an econo- every trade have demonstratedthat manage-

mic recession, and back to older standards. ment can afford or must pay and shall pay

Who will make this decision-thepeople or wage increases from 3o-32% on 2 year con-

the politicians It wouldappear that the Cra- tract periods. The power of mass demands,
dle to the Gravephilosophyofawelfarestate either in wage disputes or in Social Reforms

has every chance of succeeding in Canada. (demanded by political groups) have found
On October 22, I968, the Minister ofFinan- inherent strength, in the weakness of our

ce of t:he Canadian Government presented times being a period of compromise, a

his I968 mystifying and questionablebudget post war Government long lacking in effec-
in the face of Canada's extraordinary and tive statesmen, and the neutralizing effect

spiralling infation, raising and terrifying of great powers.
Government deficit status and uncertainty The weakness of Canadian Federalism is a

as to employment. result of unusual fnancial strengtl and su-

The Canadian Government is now faced, in perb leaders in the Provinces. The Provnces

the writer's opinion, with the philosophical have demanded, from this position of
horns of a dilemma for no matter how it strength, a larger portion of the Federal Tax

turns, it appears that it could have serious Dollar and if they get it, it will leave the
fiscal problems in running a cuntry with Federal Government with considerable less

a populationexplosionand a welfareattitude. income to manage a naton, with inter-

Indubitably taxation in all forms and areas national commitments and if they don't get
wll be serously increasedby new and it, they threaten to increase taxes on a

ingenious ways and means to tax monetar Provincial level. Anyway one views the
sources. In this budget there were I9 major
Tax Amendments and the first ingenious * The first part has been published in the May
tax increase was to label a $I20.00 tax in- I968 issue.
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Federal-Provincial situation, one can only credit, to him as, on account or in lieu
foresee monetary headaches and conse- ofpaymentof or in satisfactionof,
quential tax increases for the people and (d) rent, royalty or a similar payment,n-
corporations of Canada. cluding, but not so as to restrict the

generality of the foregoing any such a

I. (b) BUDGET RESOLUTIONS payment
(i) for the use in Canada ofproperty,

What is the legal status ofBudgetannounce- () in respect of an nvention used in
ments Canada, or

The budget is introduced and announced (i) for any property, trade name,
by way of resolutions (and in' this case there design or other thing whatsoever
were x9 resolutions) and with great certainty used or sold in Canada,
it reaches Parliament and the Senate to be but not including
enacted as law, retroactive to the date of the (A) a royalty or similar payment on

budget. Consequently the taxpayer consoles or in respect ofa copyright,or

himselfwith the fact that he must pay the (B) a payment in respect ofthe use by
tax as presented in the budget resolutions. a railway company of railway
The general certainty of budget resolutions rolling stock as defned by para-
being made law suffered a rare setback in graph (25) ofsection2 ofthe Rail-
I967 when the minority Liberal Govern- way Act.
ment proposed a 5% surtax on all ncome This section was enlarged by Resolution I8
in its budget resolutions. The Bill (C-I93) as follows:
was defeated (which almost caused the fall That the I5% non-resident withholding
of the Government) and a new Bill (C-207) tax apply in respect of any amount paid
reducing the 5% to 3% was ntroduced and or credited after October 22, I968 by a

passed successfully. A similarsituationoccur- person resident in Canada to a non-

redintheU.S.A. in I967 whena Io% Surtax ' resident person
Bill failed to pass Congress on its first presen- (a) for the use in Canada ofor the right to
tation. It was passed at a muchlater date. useinCanadaanypatent,trademark,design
Hence one would suggeSt that although en- or model,plan, secret formulaor process,
forcement of budget resolutions by the (b) for the use in Canda of or t:he right.
R.evenue Department is.impossible until the to use in Canada industrial, commercial
resolution is made law, it is prudent to or scientific equipment, or,
assume it will become law. (c) for nformation concerning industrial,

conmercialor scientificexperience.
2. SECTION I06 (I) (cl) The Finance Minister stated that the de-

finition of Royalties in this section will be
Resolution.i8 refers to this section which is based on the definition of Royalties as

reproduced as follows: suggested by the Council or the Organization
Section 06()(d) of Economic Cooperation and Development
Every non-resident person shall pay an (O.E.C.D.). The Council was established to
income tax of I5% on every amount recommend to countries that bilateral
that a person resident in Canada pays or agreementsbe made to avoiddouble taxation
credits, or is deemed by Part I to pay or in the trades that exist between them.
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Canada has adopted recommendations,nter thissection as amendedby Resolution I8.

alia, on Koyaltiesby this Council as evidenc- Now referring to my previous article dated
ed by some of its treaties: May I968, in the Bulletin for International
Canada-United Kingdom Fiscal Documentationone must simply con-

Income Tax Agreement Act I967 clude that the consideration from the sale of
Canada-Trinidadand Tobago Know-how by a non-resident to a resi-
Income Tax AgreementAct I967. dent in Canada will be subject to a I5%
Two ponts have emerged from Resolution withholding tax at source, effective October
I8 for purposes of this article. 22, I968.
() The sale of Know-how by a non- Amusing as it may appear the case law

resident to a Canadian resident will be referred to in my previousarticle which was

subject to Section Io6 (I) (d). carefully built up on cases in the House of
(2) tLoyalty will be redefined so as to Lords in I962 to Canadian cases up to I967

include any payment either of a rent or have now been swept under the carpet by
royalty nature or a lump sum payment budget Resolution I8, in order to help pay
or simply any payment of any kind the way for an emerging Welfare State
made to non-residentsfor reasons lsted in or Just Society.
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INTERNATIONALFISCAL ASSOCIATION (I.F.A.)

RESOLUTION ON THE FIRST SUBJECT OF THE XXIInd I.F.A.

CONGRESS HELD IN MONTEVIDEO
FROM 7th TO llth OCTOBER 1968

Subject: The relation between the struc- taxes on non-essentialconsumptionand on

tures offiscal systems and econonic speculation in order to relieve the burden
development in underdeveloped of tlose taxes which are more likely to

countries. have disincentive effects upon production
and investment.

The Congress is ofthe opinion that the follow- 2) The role of fiscal policy in the field of

ing fundamental principles emerge from the economic developnent is relatively limited.

expositions of the General Reporter, the It is a fact nevertheless, that a tax system
National Reporters and others who have which is illogical or irrational, or a.tax

joined the debates: pressurewhich is excessiveor maldistributed,
I) The tax system should be adequate to can retard the economic development of a

the revenue requirements which emerge country.
from a policy directed to furtheringbalanced 3) Fiscal ncentives, in the form of tax

economicgrowth. In making effective use of exemptions - above all for income taxa-

available revenue reserves for this purpose, tion - result in lower revenue and a lower

regard must be given to the risks of im- disposabilityof real resources for productive
posing excessive tax burdens which could public outlays. Such incentives do not

discourage saving and investment. To this always produce results of the scale and

end, serious consideration should be given significance expected unless they are granted
to the reform of the fiscal systems ofunder- only after thoroughgoing examination of

developed countries with regard to: the conditions pertaining to their im-

t:he clarity and simplicity of the system plementation.-

which should be administrableand com- 4) Consequently a more efficient policy of

prehensible to taxpayers; economic development could consist of
the emphasis on broad actual bases (and adapting the tax burden to the needs of an-

not merely in nominal terms) of taxes on adequate public expenditure prograinme
the income ofndividuals and enterprises, together with an increase in the rate of
in orderto obtain adequate revenue with- public nvestment and promotion of in-

out resort to tax rates so high as to distort frastructure without which no economic
and discourage investment; development is possible.
a long run objective of introducing-as a 5) In any case, fiscal and budgetary policy-

supplement to taxes on income-taxes on must be coordinatedwith monetary and in-

various forms of wealth n order to come policy.
throw burdens upon land and other 6) Every tax reform should be realistic.
resources not n productive use; Account should be taken of he most

-realisation of substantial revenues from complete and reliable'informationavailable
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as to fiscal objectives. The co-operation of systenatic studies of fiscal problems within
the private sector should be ensured. the responsible public sector organisa-
7) Progress in the structure of a tax system tions. These studies should be undertaken
depends fundamentally upon continual im- wth the co-operation of bodies technically
provement in the efficiency of tax admini- and professionally qualifed within the
stration. It depends also on the execution of country.

RESOLUTION ON THE SECOND SUBJECT OF THE XXIInd I.F.A.
CONGRESS HELD IN MONTEVIDEO FIOM 7th TO llth OCTOBER.

1968

Subject: Territorial limits of fiscal authori- special diffculties in the event that only one

ties on succession and wealth taxes. of the governments concerned levies such
tax. In this case it is practically impossible to

The Congress considers that in intemational provde for a tax credit. Tax conventions
relations the definition of fiscal sovereignty should nevertheless, in the opinion of the
in matters of taxation ofwealth should have Congress, aim at providing adequate measu-

regard to the taxationofincome in the coun- res to grant reliefinsuch cases.

tries concerned. The Congress calls attention to the act that for
The Congress notes that a frequent source of the same category of assets many govern-
intematonal double taxation n matters of ments apply the concept of domicile or

periodical wealth taxes and succession taxes residence for taxpayers of the country and
is the simultaneous application of the rule of the rule of situs for foreign taxpayers. If
situs by one government and of the concept governments would apply consistently one

ofdomicile by another government. or the other of the above rules, potential
The Congress points out furthermore that cases ofdouble taxation would be substanti-
according to experience, double taxation in ally reduced.
matters of succession taxes can usually be The Congress thereore recommends that steps
preventedby internationalconventionsor by to this effect be consideredby way ofexemp-
unilateral measures. In the field ofperiodical tions or tax credits, at least in the case of
wealth taxes there exist on the other hand double taxation conventions.
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RESOLUTIONDE LA CONFERENCE PERMANENTE DES

CHAMBRES DE COMMERCEET D'INDUSTRIE DE LA

COMMUNAUTE ECONOMIQUEEUROPEENNE

TRAITEMENT TARIFAIRE ET TRAITEMENT FISCAL APPLICABLES
AUX MAR.CHANDISES CONTENUES DANS LES BAGAGES DES

VOYAGEURS ENTRANT DANS UN PAYS DE LA COMMUNAUTE

LA CONFERENCEPERMANENTEDE CHAM- Commission eu gard aux problmes parti-
BRES DE COMMERCE ET D'INDUSTRIE culiers qui se posent dans ce domaine;
DE LA COMMUNAUTE ECONOMIQUE SE PRONONCE EN FAVEUR DE L'ADOP-
EUROPEENNE, TION DE CE PROJET DE REGLEMENT

I - Se refrant, d'une part, au projet d'un SOUS RESERVE:

rglement du Conseil relatif au traitement 0 - que l'article 3 soit supprim et que la

tari/aire applicable aux marchandses contenues question du traitement tarifaire applicable
dans les bagages des voyageurs ou aisant l'objet aux petits envois soit rgle dans un texte

de petts envois adresss d des partculiers, spcial en liaison notamment avec la dter-

prsent par la Comnission au Conseil le mination du traitement applicable aux

2I juin I968 (Doc. COM. (68) 420 final); ventes par correspondance;
Constatant: 2 - que les administrations nationales gar-

que ce texte tend appliquerun traitement dent la facult d'amnager et, si besoin est,-

libral aux marchandises contenues dans les l'usage de la franchise dans le trafic ffonta-

bagages des voyageurs entrant dans la Com- lier;
nunaut; 3 - qu'il soit prcis que:

que les objets dont la valeur est infrieure a) les dispositions applicables aux bagages-

25 units de compte correspondent des accompagnant les voyageurs seront ap-

droits d'importancengligeable; pliques aux bagages faisant l'objet d'un

-que, toutefois, des prcautions spciales enregistrement,
peuvent apparatre utiles aux administra- b) la franchise sera valable que le contenu

tions nationales pour viter que, dans les des bagages soit homogne(un seul article

rapports frontaliers, l'usage inconditionnel ou plusieurs articles de mme nature) ou

de la franchise ne cre des courants d'im- htrogne (plusieurs articles de nature

portation anormaux; diffrente).
que les termes bagages personnelset m- II Se refrant, d'autre part, la propos--

-

portations dpourvues de caractre com- tion de dlcision du Conseil pour l'harmonisation
mercial peuvent donner lieu des nter- des rglementations des Etats-membres relatives

prtations diffrentes; aux franchises des taxes sur le chiffre d'afaires
Observant: et des accises perues l'importation dans le

que, dans le rapport qu'il a labor sur ce trafic internatonal de voyageurs, prsente par-

projet, le groupe des questions conomiques la Commission au Conseil le 25 juin 1968
au comit des reprsentants a estim souhai- (doc. COM (68) 46r final);
table que la question du traitement appli- Constatant:
cable aux petits envois soit disjointe et fasse - que, d'une part, cette proposition tend,
l'objet d'une proposition particulire de la dans un souci de simplificatondes formalits
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adninistratives et douanires, largir sur position appliqus dans les pays membres
une base commune les diffrentes franchises pourront, elles seules, susciter des distor-
adnises jusqu' prsent dans le trafic des sions de cette nature;

voyageurs entre les pays tiers et la Commu- - qu' dfaut de pouvoir, dans l'immdiat,
naut et qu' ce titre elle constitue un sen- envisager l'harmonisation de ces taux, il
sible progrs dans la voie du dveloppement conviendrait, en ce qui concerne les fronta-
du tourisme intemational; liers, dans un souci d'quit et pour viter,

que, d'autre part, et surtout, elle tend sous le couvert de la nouvelle rglementa--

tablir, pour le trafic des voyageurs entre les tion, des dtournements de trafic et de
Etats membres, une franchise commune clientle, que des mesures spciales soient
sensiblement plus large, d'un montant de prises par les Etats membres de manire, en

Ioo units de compte par voyageur; partculier, que les ntresss ne puissent pas,

que cette mesure prsenterait l'avantagc de au cours d'une priodedtermine,bnficier-

pallier dans ce domaine particulier les in- du fait de l'exercice de leur droit de fran-
convnients du maintien de la taxation des chise d'une situation privilgie;
importations aprs l'achvement de l'union - qu'il existe des cas ou l'applicaton respec-
douanire et par l mme d'anticiper sur la tive des franchisesprvuespour les voyageurs
suppression des frontires fiscales; allant d'un pays de la Communaut un

qu'elle permettraitnotammentla popula- autre pose des problmes (traic des voya--

tion des Etats membres de prenclre plus geurs dans les aroports intemationaux de

rapdement et plus fortement conscience de la CEE; itinraires circulaires passant par des
la ralit du march commun; pays de la CEE et des pays tiers, etc. . . .).
Mais considrant: EMET LE VOEU:

que l'institution, dans le trafic des voya- que la rdaction de la dcision du Conseil- -

geurs entre les pays membres, d'une franchise rctienne ces suggestions:
relativement mportante pour les importa- - qu'en particuler, l'artcle 6 pose express-
tions non commerciales de marchandises ment, comme principe communautaire, la
suppos qu'en tout tat de cause ces mar- suppression des rglementationset pratiques
chandises ne puissent tre achetes dans le actuelles permettant aux touristes des Etats

pays d'origine (pays de sortie) en franchise membres de raliser dans un autre Etat
de taxe sous peine de susciter des phno- membre, directement ou indirectement, des
mnes de aon mposition qui ne manque- achats en franchise de taxes et que l'article 5
raient pas de provoquer de notables distor- stipule que les frontaliers ne pourront pas
sions de concurrence au dtriment du pays bnficier, pour chaque priode dtermine,
de destination (pays d'entre); d'une situation privilgie en exerant leur

que, par suite, les rglementations et les droit de franchise;-

pratiques tendant exonrer les ventes faites - que les dispositions de l'artcle 3 relative-
aux touristes des pays membres devront ment l'apprciation du caractre personnel
tre supprimes; ou familial de l'usage des marchandises sus-

que cette exigence est d'autant plus im- ceptibles de bnficier de la franchise soent-

prieuse qu'en l'tat actuel de l'harmonisa- nterprtes par les administrations doua-
tion des taxes sur les affaires et compte tenu nires avec souplesse et libralisme de ma-

de l'largissement de la franchise reconnue nire viter d'ventuels abus et la multi-
aux voyageurs, les diffrences des taux d'm- plicit des litiges;
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qu'enfm,en tout tat de cause, par souci de -que dans les cas revtant une certaine-

simplification, cette dcision soit mise en complexit (tels que ceux qui ont t vo-
oeuvre compter du Ier janvier I970, date qus plus haut) l'application de la franchise

prvue pour l'application, dans chaque intracommunautairesoit toujours assure.
Etat membre, d'un rgime de T.V.A. con-

forme aux directvesdu Conseildes ministres le Ier dcembre I968
du I I avril I967;
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Library International Bureau of Pp-Fiscal Documentation,no. B2786. Annual report for I967, summarizing the ex-

E.E.C. change system, and the trade and monetary
occurrences of the year for each of the 80
member countries of the InternationalMonetaryDE FICTIES IN DE WBTGEVING BETREPPENDE
Fund.

DE BELASTINGEN WEGENS NALATENSCHAP-

PEN EN SCHENKINGEN VAN DE EEG-STATEN Library International Bureau of

EN ENGELAND,by Moltmaker, J.K Publish- Fiscal Documentation,no. B2768.

ed by N.V. Uitgeverj FED, Amsterdam, I968,
253 PP. NETHERLANDS

Comparison - based on a thesis which analyses
the legal principles ofdeath duties on estatesand VBELASTINGBERICHTENBTW- belasting toege-

gifts passed or deemed to pass on death in the voegde waarde, by Berge, W.H. van den,
six Common Market countries and the United J.G. Detiger,J.P. van Franeker, H. Baron

Kingdom. van Lawick. Published by N. Samsom N.V.,
Alphen aan den Pijn, I968 (loose-leaf).

Library International Bureau of As of now only the text of the law ofJune 28,Fiscal Documentation,no. B2645
1968 has been issued; other laws, regulationsand

FRANCE decrees will follow as they are issued. Provision
has been also made for explanations on the

-LA NOUVELLE CONVENTION FRANCO-SUISSE various aspects of the added value tax.

CONTRE LA DOUBLE IMPOSITION du 9 Sep- Library International Bureau of
tembre I966, by Muller, G. Fiscal Documentation, no. B2448
Reprint from the Revuede Droit adrninistratif
et de Droit fiscal, no. 3 et 4, May-JuneandJuly- OE BESLUIT OP DE VENNOOTSCHAPSBELASTING

AugustP.I. 54'PP. 1942,byMerckens-Heijmans,H. M.Publish-
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ed by N.V. Uitgeversmaatschappj W.EJ. Text of the I969 Budget as presented by the

TjeenkWillink, Zwolle, I968,347PP. Minister of Finance to Parliament on September
Text of the Corporate Income Tax Decree of 17, I968.
I942, as amended; implementing decrees, ex-

planatory notes and other laws connected there- Library International Bureau of
Fiscal Documentation, no. W258o.

with.

Library InternationalBureau of PARAGUAY
Fiscal Documentation,no. B2644.

LEGISIACION FISCAL DEL PARAGUAY, by
\,' BOEK I NIEUW B.w. Vijf voordrachten, bY Mersan, C.A. Publishedby EdicionesDepalma,

Polak, J.M., L.J. Hjmans van den Bergh, Buenos Aires, tercera edicion, I968, 722 pp.
H. Cohen Jehoram. Published by AE. E. Compilation of the texts of the tax laws of
Kluwer, Deventer, I966,88 pp. Paraguay, ncluding customs duties and social
Texts of ive speeches pertaining to modifica-

nsurance contributions.
tions in the family law as promulgatedin Book I
of the Nerv Civil Code. Library International Bureau of

Fiscal Documentation,no. B2793.
Library InternationalBureau of
Fiscal Documentation,no. B2689

PORTUGAL

DE PISCUS OEEPT TERUG. Toelichting op de
V INVESTMENTTeruggaafregeling omzetbelasting over voor- GUIDE TO IN PORTUGAL. I --

raden goederen op I januari I969, by Warde- MetropolitanPortugal. Published by Assocao
nier, H.G.M., H.W. Verneulen, J. van industrial portuguesa - Fundo de fomento de

Dijk. Published by N. Samson N.V., Alphen exportaao, Lisboa, I968 (loose-leaf).
aan den Rjn, Brussels, I968,243 PP. Factual survey of the geography and economy

Explanationofthe two nethods of deterrnining ofPortugal, enphasizing the infornationneeded

the percentageof refurd of turnover tax paid on by prospective investors. Supplements will be

stock in hand at January I, I969, at the change ssued as required.
to the added value tax system. The regulations Library IntemationalBureau of

relating thereto are appended. Fiscal Documentation,no. B2753.

Library International Bureau of
Fiscal Documentation,no. B2788 SWITZERLAND

INKOMSTENEELASTING I 964, by Koning,ANNUARIO STATISTICO DEL CANTONE TICI-

H. E. Published by N.V. Uitgeversmaatschapp No 1968. Published by Ufficio cantonale de

W.E.J. Tjeenk Willink, Zwolle, I968,382 pp. statistica, Bellinzona, 1968,508 pp.
Text of the Income Tax Law of I964 for indivi- Annual statistical report of the Canton ofTicino
duals. Implementing decrees, explanatory notes for I968.
and resolutions are appended. Library InternationalBureau of

Fiscal Documentation,no. B2789Library International Bureau of
.

Fiscal Documentation,no. B2643.
LA NOUVELLE CONVENTION PRANCO-SUISSE

'q JAARBOEKJE VOOR DE AMBTENAREN VAN CONTRE LA DOUBLE IMPOSITION du 9
'S RUKS BELASTINGEN, by Jong, F. de. Septembre I966 (See France).
Published by J. Noorduijn en Zoon N.V.,
Gorinchem, I968, 469 PP. TAXATION IN SWITZERLAND. Publshed by
I968 year book listing the names and functions Socit Anonyme Fiduciaire Suisse, Basle, I968,
of tax officials in the Ministry of Finance, and 96 PP.

-

other information connected therewith. Survey of taxation in the Swiss Confederation,
its cantons and communes, according to tax

Library International Bureau of
Fiscal Documentationno. B269I. legislation in effect as of August I968. A brief

analysis of existing double taxation agreements
....MILJOENENNOTA 1969. Published by Staats-- is included. This booklet is also published in the

uitgeverj, The Hague, 1968, 136 PP. German (entitled Steuern in der Schweiz), and
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French (entitled Les impts en Suisse) lan-N/REVENUE LAW COMPRISING INCOME TAX,

guages. SURTAX, CAPITAL GAINS TAX, CORPORATION

TAX; ESTATE DUTY; BETTERMENT LEVY;Library Internatonal Bureau of
Fiscal Documentation,no. B2785. STAMP DUTIES; TAX AND ESTATE PLANNING,

by Pinson, B. Published by Sweet & Maxwell,
4.. ZWITSERLAND. Economische Monografie. Pu- London, I968,697 pp.

blished by Belgische Dienst voor de Buiten- Introduction to the basic principles of taxation
landse Handel, Brussels, 1968, 165 pp. in the United Kingdom according to the law
Survey of the Swiss economy and public in effect as of August I, I968.
fnance.

Library International Bureau of
Fiscal Documentation,no. B2791.Library International Bureau of

Fiscal Documentation,no. L2775.
UNITED STATES OF AMERICA

UNITED KINGDOM
JI968 N.y. STATE BAR ASSOCIATION, antitrust

DE FICTIES IN DE WETGBVING BBTREFFENDE law symposium. Published by Commerce
DE BELASTINGEN WEGENS NALATENSCHAP- Clearing House, Inc., ChiCago, I968, I46 PP.
PEN EN SCHENKINGEN VAN DE EEG-STATEN

EN ENGELAND. (See E.E.C.). Library International Bureau of
Fiscal Documentation,no. B2687.

LOOSE-LEAF SERVICES

Releases from December I-3 I, I968

ALGERIA HANDLBIDING DER INKOMSTENBELASTIN-

GEN, releases 23,24.
CIRCULAIRE FIDEURAF, release 372. C.E.D. Samsom N.V., Brussels.
L. Brot, Alger.

IMPOTS ET TAXES, releases I77, I78.
AUSTRIA C.E.D. SamsomN.V., Brussels.

NEUES EINKOMMENSTEUBRRECHT, release
TRAITE DES IMPORTS SUR LES REVENUS,24.

Hermann Schmerzeck, Bruck a.d. Mur. release 27.
C.E.D. Samsom N.V., Brussels.

STEUERRECHTLICHB TABBLLENSAMMLUNG,
release I4.
WirtschaftsverlagDr. Anton Orac, Vienna. CANADA

BELGIUM
CANADIAN INCOME TAX, release 38.

BELASTINGOVER DE TOEGEVOEGDEWAARDE, Butterworth and Co., Canada Ltd., Toronto.
release 7.
C.E.D. Samsom N.V., Brussels. CANADA TAX SERVICE LETTER, releaSes I3 I,

I32.
DocumentatieVandewinckele Richardde Boo Ltd., Toronto.
DE NIEUWE INKOMSTENBBLASTING, releases
362,363. CANADA TAX SERVICE RELEASES, releases
E.K. Vandewnckele, Brugge. 257-259.

Richard de Boo Ltd., Toronto.
DOORLOPENDE DOCUMENTATIE INZAKB

B. T. W./LE DOSSIER PERMANENT DE LA T.V.A. MC. DONALD'S CURRENT TAXATION, releases
release 3. 45, 46, 47.
Editions Services, Brussels. Butterworths, Toronto.

83



LOOSE-LEAF SERVICES

DENMARK RWP RECHTS- UND WIRTSCHAFTS-PRAXIS,
releases 7I, 72.

SKATTENYTT, release 32. Forkel Verlag, Stuttgart.
STEUERERLASSE IN KARTBIFORM, releaSe 87.SKATTEBESTEMMELSEROMSABTNINGSAV-

GIPT MONS, release I4.
Dr. Otto Schmidt KG, Cologne.
STEUERRICHTLINIEN,release October.

KILDESKAT, release 2 C.H. Beck'sche Verlagsbuchhandlung,Munich.
A.S. Skattekartoteket, Informationskontor, Co-

penhagen. ZOLLGESBTZ, release 7
Carl Heymanns Verlag KG, Cologne.

FRANCE
NETHERLANDS

CODE ANNOTE DES CONTRIBUTIONS DIREC-

TES, releases 45, 46. BELASTINGBERICHTEN,releases I7o-I72.
N. Samsom N.V., Alphen a/d Rijn.Editions Seteca, Paris.

BELASTINGBERICHTEN,B.T.w.-belastingover
DICTIONNAIRE FISCAL PERMANENT, releases toegevoegde waarde, releases 8, 9-
26, 27, 28, 28A, 29. N. Samsom N.V., Alphen a/d Rijn.Editions Lgislatives et Administratives, Paris.

Belastingwetgevingserie:
DOCUMENTATION PRATIQUE DE SECURITE OMZETBELASTINGI968, releaSe 3.
SOCIALE ET DE LEGISLATION DU TRAVAIL, J Noorduynen Zn. N.V., Gorinchem.
release I2.

Editions Francis Iefebvre, Paris.
BELASTINGWETTEN,release I9.
N.V. Uitgeversmaatschapp S. Gouda Quint,

DROIT DES AFFAIRES, releases I6, I7, I8. D. Brouwer Zoon, Arnhem.en
Editions Lgislatives et Administratives, Paris.

BTW EN BEDRIJF, release II.
DROIT DES AFFAIRES DANS LES PAYS DU N. Samsom N.V., Alphen a/d Pijn.
MARCHE COMMUN, releases 51, 52 (part I)
EditionsJupiter, Paris. FED'S FISCAAL REGISTER, release I6.

N.V. Uitgeverij FED, Amsterdam.
PEUILLETS DE DOCUMENTATIONPRATIQUE:
IMPOTS DIRECTSINDIRECTS,release 3. FED'S LOSBLADIG FISCAAL WEEKBLAD, releas-
Editions Francis Lefebvre, Paris. es 1177-118o.

N.V. Uitgeverj FED, Amsterdam.
Juris Classeur Fiscal:
IMPOTS DIRECTS FISCALE WETTEN, release 26.
Commentaire IMPOTS DIRECTS, release

FED, Amsterdam,Kluwer, Deventer.
IO75.
EditionsTechniques,Paris. DE GEMEENTELUKE BELASTING, release 82.

Vuga Boeker, Arnhem.
Memento Lamy:
FISCAL: O-I, 0-2. Handboekvoor in- en uitvoer
SOCIAL: L b) TARIEF VAN INVOBRRECHTEN, release 65.Services Lamy, Paris. N.V. Uitgeversmi. AE.E. Kluwer, Deventer.

GERMANY KLUWER'S FISCAAL ZAKBOEK, release 25.
N.V. Uitgeversmij. AE.E. Kluwer, Deventer.

HANDBUCH DER EINFUHRNEBENABGABEN,
release 8. LEIDRAAD BU DE BBLASTINGSTUDIE,release 9.
v.d. Linnepe VerlagsgesellschaftKG, Hagen. S. Gouda Quint, D. Brouweren Zoon, Arnhem.
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ONTWERPVAN WET OPDE VENNOOTSCHAPS-. DB ZEGELWET I9I7, release 24.
BELASTING I968. release 3. N. Samsom N.V. Alphen a/d R.jn.
N.V. Uitgeversnij,AE. E. Kluwer, Deventer.

NEW ZEALAND

OMZETBELASTING (B.T.W.) IN BEROEP EN

BEDRIJF, release 6. NEW ZEALAND TAXATION BOARD OP DECI-

N.V. Uitgeversmij. S. Gouda Quint, SIONS RBVIBW, releases II-I5.
Butterworthand Co., Wellington.D. Brouwr en Zoon, Arnhem.

SOUTH AFRICA
REGELINGEN EUROMARKT, release 85.
Vermandeen Zonen, IJmuiden. LAW AND PRACTICE OP SOUTH APRICAN

INCOME TAX, release 22.
DE SOCIALE VERZEKERINGSWETTEN,releases Butterworthand Co. Ltd., Durban.
23-26.
N.V. Uitgeversmij. AE. E. Kluwer, Deventer. TURKEY

VADEMECUM VOOR IN- EN UITVOER, releaSeS TRK ARGS AJANSI, releases 4286-430I.
394,395 Karaky, Istanbul.
N.V. Uitgeversmij AE. E. Kluwer, Deventer.
N. Samsom N.V., Alphen a/d Rijn. U.S.A.

De Vakstudie fiscale encyclopedie: PEDERAL TAX GUIDE REPORTS, releases 8-I I.
LOONBELASTING I964: releases 29,30. CommerceClearing House, Inc., Chicago.
WET OP DE INKOMSTENBELASTING I964:
releases 47, 48, 49. FEDERAL TAXES REPORT BULLETIN, releaSeS
N.V. Uitgeversmj.AE. E. Kluwer, Deventer. 45-48.

PrenticeHall, Inc., Chicago.
VENNOOTSCHAPPEN, VERENIGINGEN EN

STICHTINGEN, deel A: release I9. STATE TAX GUIDE, releases 4I7, 418.
N.V. Uitgeversmij. AE. E. Kluwer, Deventer. CommerceClearing House, Inc., Chicago.
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Special double-issueof
8EUROPEAN TAXATION T.V.A.(November/December,1968)

The Turnover Tax on Value Added in Europe
November/December,1968,74large formatpages

/

A NEW factual survey presenting the most up-to-date- in the case of some countries, the

only- comparative analyses yet published on the TURNOVER TAX ON VALUE ADDED

(TVA) which is being introduced-- or has already been introduced-- in the following countries: .

e Belgium Germany , The Netherlands

e Denmark Italy Sweden

e France

Up.to.date as at December 1,1968, and therefore including latest developments such as the

new Belgian TVA Bill, and the relevant portions of the latest Itaian Tax Reform Bill.

Each country-analysisis organizedunderthefollowingprinclpal headings:

I. GENERAL IV. THE TAX MECHANISM:

il. SCOPE OF THE TVA: A. Taxable Base

Delivery of Goods and Services
--

-
Delivery of Goods and Services

Territorial Limitations
-

--
Importation of Goods and Services

- Importation of Goods B. Tax Rates

Ill. EXEMPTIONS FROM THE TVA: C. The Payment Procedure

General Exemptions Credit Mechanism--
-

Export Transactions-- D. Transitional Provisions

Importation-

This revolutionary tax system crucially affects not only every exporter, importer, producer, seller

and consumer in the above countries, but also ALL who trade with these countries.This accurate,

up-to-the-momentsurvey of the tax on value added is a unique source of vital information of

considerable importance to leading tax practitioners.

PRICE: Dfl. 22.50 1 USS 6.25 each (including postage)
for airmail outside Europe: USS-.40 extra.--

N.B. For residents of The Netherlands:

prices exclusive 4% T.V.A. (B.T.W.)
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I
AT

YOUR

SERVICE '

Prentice-Hall, Inc. is the largest organization in the world
that is engaged in the dissemination of information on

taxation, government regulation, and business conditions.

just a sampling of the subjects covered in P-H publications,is
shown in the following listing:
[] Anti-Discrirnination [] Federal taxes [] Sales taxes

'

Acts [] Franchise taxes [] Securities regulation
[] Arbitration [] Governmentcontracts [] SBIC
[] Capitaladjustnents [] Inheritance taxes [] Social Security
o Charitable trusts [] Instalmentselling 0 State taxes
[] Clayton Act [] Labor relations [] Stock rights
0 Closed shop [] Oil and gas taxes [] Stock transfer taxes
0 Collectivebargaining [] Payroll taxes [] Taft-HartleyAct
[] Corporationlaws [] Pensions [] Trusts
[] Disclosure laws O Personnelrelations [] Unemployment
[] Doing business 13 Profit sharing insurance
o Employeebenefitplans 0 Property taxes . [] Unioncontracts
[] Estate planning [] Public utilities taxes [] Wageand hour laws
[] Excess profits taxes [] Retirementplans [] Wagner Act
[] Excise taxes [] Robinson-PatnanAct [] Wills

Toobtaininformation,withoutobligation, on the publication
covering the field ofour interest, address Department3. I4I

(SD). We will be glad to be ofservice to you.

PRENTICE-HALL, Inc.
ENGLEWOOD CLIFFS, NEW JERSEY
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Erluterungenzum

deutsch-niederlndischen
Doppelbesteuerungsabkommen

bearbeitet von: A. Schulze-Brachmann und W. Dirksen

Ein Nachschlagewerk...
O das den Text des Abkommens- in den zwei Sprachen- sowie den Wortlaut der dlesbezglichen

Durchfhrungsbestimmungengibt;.. das nicht nur einen ausfhrlichen Kommentar zu den Bestimmungen des deutsch-niederlndi-
schen Doppelbesteuerungsabkommensenthlt, sondern eingehend den Einfluss jeder einzelnen
Bestimmung auf das nationale Steuerrecht der beiden Staaten behandelt;

e das ausserdem die fr die Auslegung des Abkommenswichtigste Rechtsprechungenthlt, auch
wenn diese sich auf andere Abkommen bezieht, insbesondere auf das (fast gleichlautende)
DBA mit Luxemburg.

Ein auf die Praxis abzielender Kommentar
e weil ererstzu einem Zeitpunkterscheint, in dem das Abkommen schon 8 Jahrein Kraft ist, sodass

eine Reihe von Zweifelsfragen inzwischen gelst werden konnte;
weil die Verfasser tglich die immer wechselnden Probleme des internationalen Wirtschafts-
verkehrs vor Augen haben und mit deren Lsung beschftigt sind;

e weil der Kommentarauch der im Wachsen begriffenen europischenwirtschaftlichen Integration
Rechnung trgt und somit dem steuerpflichtigen Unternehmen und seinem Berater einen Blick
in die Zukunft einrumt.

InternationaleVertrge verbinden nationale Rechtssysteme. Die Regelungen in internationalen Ver-
einbarungen schaffen neues Recht, das jedoch nur im Rahmen nationalen Rechts in Kraft treten
kann. Das gilt auch und vor allem fr die Rechtsetzung in Vertrgen zur Vermeidung der Doppel-
besteuerung.

Unter Beachtung dieser Rechtslage legt das Internationale Steuerdokumentationsbroein Er-

Iuterungsbuch zum deutsch-niederlndischen Doppelbesteuerungsabkommen vor, das ge-
meinsam von je einem Fachspezialisten der beiden beteiligten Nationen erarbeitet wurde. Beide
Verfasser sind nicht nur bei den Verhandlungen ber den Abschluss des genannten DBA be-
teiligtgewesen;sie verfgen beide darberhinaus als langjhrigeMitgliederdesSteuerausschus-
ses der OECD und der Arbeitsgruppe Internationale Steuerfragen innerhalb der EWG ber
besondere Erfahrungen auf dem schwierigen Gebiet der Doppelbesteuerung.
Steuern haben die Neigung sich dauernd zu ndern. Wenn es nicht die Steuergesetzeselbst sind,
so sind es die Verwaltungen oder die Gerichte die, wegen vernderter Auffassungen oder im
Hinblick auf das Bedrfnis nach Verfeinerungen,das Steuerrecht in Bewegung halten.

O Um den Entwicklungen Rechnung tragen zu knnen,gibtes in der Steuerliteraturviele Loseblatt-
ausgaben, von vielen als die beste Lsung begrsst, von vielen andern aber abgelehnt, weil sie
das gebundene Buch vorziehen.

Den Wnschen beider Gruppenwird Rechnunggetragen.
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Kurze Inhaltsbersicht

VORWORT - von Dr. h. c. Wolfgang Mersmann, Prsident des Bundesfinanzhofs,Mnchen.

EINLEITUNG - I. Notwendigkeit eines deutsch-niederlndischenDoppelbesteuerungsabkommens.
Il. Entstehung und Formalien des DBA. Ill. Kurzfassung des Inhalts des DBA. IV. Bearbei-
tungsplan.

Teil A berscht des deutschen Steuerrechts
(Einkommen-, Lohn- und Krperschaftsteuer; Ergnzungsabgabe; Gewerbe- und Vermgensteuer; Lasten-
ausgleich; Grundsteuer; Rechtsmittel; Vergleichs- und Konkursverfahren).

Teil B bersicht des niederlndischenSteuerrechts
(Einkommen-,Lohn-, Krperschaft-,Dividenden-,Aufsichtsrat-,Vermgen-und Grundsteuer,sowle Gemeinde-
steuern; Einseitige Regelung zur Vermeidung der Doppelbesteuerung;Rechtsmittel; Konkursverfahren).

Teil C Der Einfluss des Abkommensauf das Steuerrecht der Bundesrepubllk

Teil D Der Einfluss des Abkommens auf das niederlndischeSteuerrecht

Dlese beiden Teile sind wie folgt gegliedert:
I. SachlicherGeltungsbereich.Il. PersnlicherGeltungsbereich. Iii. RumlicherGeltungsbereich. IV. Zeit-

licher Geltungsbereich.
V. Begriffsbestimmungen(u.a. Betriebsttte; Vertreter; Unternehmen und Betrieb; Ort der Leitung).

VI. Wohnsitz (natrliche und juristische Personen; Diplomaten; Schlffsleute; Personengesellschaften).
Vll. Zuteilung des Besteuerungsrechts(Einknfte; Vermgen).
Vlll. UnbeweglichesVermgen.

IX. Gewerbliche Unternehmen (u.a. Gewinnermittlungnach der dlrekten und indirekten Methode; bertra-
gung von Wirtschaftsgtern In das Betriebstttenvermgen;Gewinnberichtigung).,

X. Unternehmen der Schiffahrt und Luftfahrt. XI. Verusserung von Beteiligungen.
XII. Selbstndige Arbeit; Aufsichtsratsmitglieder.Xlll. NichtselbstndigeArbeit.

XIV. Dividenden. Zinsen. Llzenzgebhren.XV. Hochschullehrerund Studenten.
XVI. Vermeidung der Doppelbesteuerung(Anrechnung; Freilassung; Progresslonsvorbehalt,Verluste).

XVII. Diplomaten und Konsuln. XVIII. Die Doppelbesteuerungs-Beschwerde.
XIX. Verstndigungsverfahren.XX. Amtshilfe. XXI. Verbot der Diskriminierung.

Teil E
Wrdigung des deutsch-niederlndischenDBA, Insbesondere in internationalerSicht

I. Das Abkommen als Teil des weltumspannenden Netzes von Doppelbesteuerungsabkommen.Il. Das
DBA im Lichte der Mitgliedschaft beider Vertragstaaten zur OECD und zur EWG. Ill. Fehlende Erb-
schaftsteuer-Verelnbarungen.IV. Unilaterale Massnahmen zur Vermeidung der Doppelbesteuerung.
V. Weiterentwicklungdes DBA.

Abkrzungsverzeichnis- Schrlfttum- Verzeichnis der bercksichtigtenUrteile - Sachreglster.

Inhalt des 2. Bandes (Texte)
I. Text des DBA vom 16.6.1959 (zweisprachig). Il. Schlussprotokoll (zweisprachig). Ill. Zusatzprotokoll

(zweisprachig).
IV. Deutsches Ratlflzlerungsgesetznebst Begrndung. V. Deutsche Denkschrlft zum DBA. VI. Deutsche

Denkschrlft zum Zusatzprotokoll.
Vil. Deutsche Durchfhrungsbestlmmungen.Vlll. Deutsche unilaterale Bestlmmungen.
IX. Brief des nlederlndischenAussenmlnlstersmit Denkschrlft.X. NlederlndlscheDurchfhrungsbestlm-

mungen (zweisprachig).
XI. Niederlndlscheeinseltlge Regelungen zur Vermeldung der Doppelbesteuerung.XII. Musterabkommen

der OECD: Kommentarzu Art. 5 ber die Betriebsttte.

Preis: Leinen gebundene Ausgabe DM 150,-; Loseblatt-Ausgabe(mit Supplementen) DM 165,-
Dfl 137,50 Dil 150,-

Fr Bezieher ln den Niederlanden, zuzglich 4% Mehrwertsteuer (BTW)

InternationalesSteuerdokumentationsbro,
Sarphatistraat124, Amsterdam-Holland
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THE TAXATION OF PATENT ROYALTIES,
DIVIDENDS, INTEREST, IN EUROPE

Volume I of Guides to EuropeanTaxation

e loose-leaf @ supplementedby airmail @ approx. 500 PP.

This original volume in the well-known loose-leaf series, Guides to European Taxation

gives every tax (with basis and rates) levied on intercorporatepatent royalties, dividends and

interest,as each type ofincomeflows from one Europeancountryto another, and to the United
States of America, and Canada. Further details free upon request.

This valuable, time-saving aid to well-in/rmed tax planning, is

supplied in a compactbinder, and clearly laid outjor quick rfrence.
*Dfl. 162 US $ 45

including 969 airmailed supplements
For residents of The Netherlands: prices exclusive 4% TVA (BTW)

Write to:

INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION

Sarplatistraat I24, Amsterdam-C.,Holland

TAX NEWS SEKVICE
airmailed concise loose-leaf twice-monthly

Provides latest inormation on tax changes throughout the world.
Divided into Europe and Non-Europe Sections, country-by-
country. Easy to le. Twice-yearly indexes for quick reference.

Subscribers to our other monthlyjournalBUROPEAN TAXATIOIq automatiCallyreceive TAX

NEWS SERVICE free. It can also be obtained separately:
In Europe: *Dil 35 for I969 *Dil 65 for I969/7o
Non-Europe: US$ I2 for I969 USS 22 for I969/70

A specialloose-leafbinder with tab-sheetsand title pages is availablewith space for two year's
issues: *Dil 8 or USS 375 including postage and packing.

*FoT residents of The Netherlands: prices exclusive TVA (BTW)

Write today to:

INTERNATIONALBUREAU OF FISCAL DOCUMENTATION

Sarphatistraat I24, Amsterdam-C,Holland Specimen issues available,jree, upon request
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Involvedwith European tax law problems
How much time do YOUspendjust searchingforbasic information

SUPPLEMENTARY SERVICE
TO EUROPEAN TAXATION

LOOSE-LEAF RELIABLE UP-DATEDMONTHLY

TIME-SAVINGLYand CONVENIENTLYgives you QUICKLY AVAILABLE
FACTS, clearly presented n five Sections:

Section A - CorporateTax Rates
This section covers the corporate tax rates for direct and indirect taxes in all countries
covered by EUROPEANTAXATIONand also the cantonal and municipal taxes of the
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EDITORIAL

TAX DEVELOPMENTSIN AFRICA

In the post-independenceperod considerable developmentshave taken place itn the field of

taxation in the developing countries ofAfrica, both at the national and at the international

level. Many significant tax developments have been associated with the interest which has

centred on internationaleconomicco-operationas a vehicle for the promotionofmore rapid
development,and fiscal arrangementsare an importantcomponentofthe co-operationwhich

has materialized.
The InternatonalBureau ofFiscal Documentationis presently engaged in research into the

tax systems ofdevelopingcountries and two ofthe Bureau's research assistants have prepared
a tax report, containing two case studies of the fiscal aspects ofsub-regionalco-operation in

Africa, for publication in this issue of the Bulletin. The report is published as a contribution

to the wider circulationof information about African taxation.

The contribution of articles by persons with special knowledge of African tax systems is

invited, with a view to their consideration for publication in the Bulletin, as a means of

increasing the availabilityofnformationabout African tax systems.

AMNAGEMENTSFISCAUX EN AFRIQUE

Dans la priode suivant l'indpendance de considrables amnagements dans le domaine

fiscal ont eu lieu dans les pays Africains en voie de dveloppement,ceci aussi bien sur le plan
national que sur le plan international.Beaucoupd'amnagementssignificatifsdans le domaine

fiscal ont eu rapport l'ntrt accord la coopration conomique internationale. Coop-
ration qui en se matrialisant doit engendrer la promotion d'un dveloppementplus rapide
et dont les arrangementsfiscaux, ce moment raliss, sont une partie ntgrante.
Le Bureau Internationalde DocumentationFiscale est prsent engag dans l'tude des sys-

tmes fiscaux des pays en voie de dveloppementet deux membres du Bureau ont prepar
un rapport fiscal contenant deux tudes pratiques des aspects fiscaux de cooprationrgionale
en Afrique. Ce rapport est publi dans ce Bulletin, en tant que contribution une circulation

plus large de l'nformationau sujet des impts en Afrique.
Par la mme occasion nous invitons toutes les personnes avec une connaissance particulire
des systmesAfricainsde nous envoyer des articles en vue de la prise en considrationde leur

publication dans le Bulletin. Ceci tant un moyen d'tendre l'information au sujet des sys-

tmes fiscaux Africains.
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* * * * ARTICLES ****

MARC J. VAN DEN ABEELEN AND ROBERT C. HAMMOND*:

THE FISCAL ASPECTS OF INTERNATIONALCO-OPERATIONIN
AFRICA-THE EXPERIENCE OF THE UDEAC AND THE EAC

Inter-territorial co-operation in some form the units arising out of the political and
was a characteristiccommonto many regions economic aims of the new states.

ofAfrica during the period ofcolonial rule. The desire for economic integration is
The origins of such co-operation can be widely expressed by African leaders and s
associated with the desire for administrative incorporated in the official polcy of their
economyon the part of the colonial powers; governments. Despite this apparent faith in
however interest came to be centred on the the economic benefits of this polcy, the
potential of these arrangements as a means economic arguments as to the existence,
of promoting the more rapid economic form and extent of such benefits are not

development of the participants. This settled, particularly when reference is made
nterest in economic integration has been 40 the advisability of co-operaton between
intensified as a result of the achievement of specfic countries.
independence by the majority of African Whatever the economicgains and losses for
countries and the ambitions of their new countries entering into arrangements for
leaders, against the backgroundof the failure economic integration it is clear that fiscal
to establish politica1 federations. factors are mportant,particularly as regards
The pattern ofco-operation established dur- the removal of artificial influences on eco-

ing the colonial period consisted of the nomic decisions. This article is concerned
creation of geographically linked sub-re- with the fiscal aspects of two examples of
gions based on the common denominator economic co-operation in Africa-those
of rule by the same colonial power. With between the members of the Union Doua-
independencemany ofthe establishedgroup- nire t Economique de l'Afrique Centrale
ngs have been dssolved or structurally (UDEAC) and between the Partner States
altered but the hallmarks of linguistically of the East African Community (EAC).
based co-operationremain, superimposedon

A. FISCAL ASPECTS OF INTEGRATION IN THE UDEAC

The Union Douanire et Economique de by the signing of a Treaty on 8 December
l'Afrique Centrale (UDEAC) was established I9641 (in this section referred to as the

* MJ. van den Abcelen, doctor iuris of the Free ing African countries.
University of Brussels, wrote section A. I. Journal officiel de I'UDEAC, no. I, I Jan
R.C. Hammond B.A., University of York, I966 (in this section cited as Treaty). The
wrote section B. text of this Treaty is published in SupplementB,
Both authors are presently research assistants in I969; supplement to this issue of the Bulletin for
the International Bureau of Fiscal Documenta- International Fiscal Documentation.
tion and are studying the tax systems ofdevelop-
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FISCAL ASPECTS OF UDEAC AND EAC

Treaty) by tle heads ofstate of the follow- However, economic co-operation between

ing countries: the Federal R.epublic of these territories did not lapse completely.
Cameroon, the Central African Republic Two protocols were signed in I9592
(CAR), the RepublicofChad, the Iepublic providing for co-operation in connection
ofthe Congo (Brazzaville),and the Republic with technical services; annual meetings
of Gabon. were to be held between the heads of state

of the signatories whilst a standing cornnit-
I. THE HISTORICAL BACKGROUND TO tee of their representatives was created to

ECONOMIC INTEGRATION supervise the common activities. Special
Prior to the signing of the Treaty in I966 attention was given to the problems arising
some form of economic co-operation be- in the land-locked territories, leading to

t:ween some of the states which now com- provision for a Solidarity Fund.

prise the UDEAC had existed for more Thus, in the post-ndependenceperiod, the
than fifty years. forner members of French Equatorial
The origins of this co-operation can be Africa maintainedan interest in international
traced to the creation of French Equatorial economic co-operation within the sub-

Africa in I9IO, composed of the colonial region, linking the integration of the
territories of Moyen Congo, Gabon, Ou- colonial period with that provided for in

bangui-Chariand Chad. This inter-territorial the Treaty.
unit was headed by a Governor General and An extension of co-operation was marked
a High Commission situated in Brazzaville. by the rapprochement between the four
Its aim was to unify a number of common signatory states of the UDE and the Federal
activities within the framework of sub- RepublicofCameroonwhichbegan in I96O.
stantial economic and administrative in- After many meetings and negotiations, the

dependence for each territory. In principle five heads of state signed a Convention on

this co-operation applied to defence, postal 23 June3 covering exchange control and the
servcesand communicationsand the centra- establishment of a commission to fx the
lized colection of customs duties, the reve- rate for a taxe unique and a common

nue from which was subsequently allocated external customs tarif.
to the constituent territories. These movements towards sub-regional
In the early I950's this long-establishedco- co-operation culminated in the signing of

operation was subject to acute stresses and in the Treaty creatng the UDEAC, which

1959, following closely upon the achieve- became effective on I January I966.
ment of independence by all four territories,
the formal ties were dissolved. Dissatisfac- II. THE AIMS AND INSTITUTIONS

tiou with the pre-independence arrange- OF THE UDEAC

ments stemmed from three main sources: the The aim of the signatories to the Treaty is

feeling among some member territories that expressed as being: The reinforcement of
the central institutions were interfering with
their internal affairs; Gabon's fears tlat its 2. Protocoles instituant l'Union Douanire

conparative wealth was being used to sub- Equatorial (UDE).June I959.

sidize the other members; and the shortage 3. Conventionrglant les relations conomiques
et douanires entre les Etats de l'Union Doua-

of funds to finance projects outside of the nire Equatoriale et le Rpublique du Came-
centralizedcommon activities. roun (June 23, I96I).
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theunityoftheireconomiesandaharmonious IH. HARMONISED TAXES AND

development by means of the adoption of REVENUE ALLOCATION

regulationstakinginto account the interestsof I. Customs duties
each member-country.4 The Treaty provides for the free movement

Under the provisionsof the Treaty, supreme of labor, capital and services within the
authority over common activities is vested member countries.13 As measures necessary
in the Council of Heads of State.s A Direc- to assure this free movement provision is
tion Committee was established to ad- made for: a) a common external tariff on

minister the day-to-day affairs of the union, goods imported from non-member coun-

composed of the respective Ministers of Fi- tries4; and b) the abolition of internal tariffs
nanceorEconomicDevelopment,or their re- on goods transferredwithin the sub-region.5
presentatives.6 This Committee is charged Legislative control over customs matters

withdecidingupon the rates of the common rests with the Direction Connittee, which
external tariffandthe rate ofthe tax on inter- is responsible to the Council of Heads of
nal turnover,andalsowith the adninistration State, and not with the respective national
ofthe Solidarity Fund and of movements to- legislatures.
wards the harmonizationof industrial deve-
lopmentand ofnational fiscal systems.7 a. The common external tariff
The General Secretary of the UDEAC per- There are four elements to the common

forms the function of secretary to both the external tariff. The Treaty provides that three
Council of Heads of State and the Direction of these, namely the droit de douane, the
Committee.8 droit d'entre and the taxe commune

The Treaty also provides that the transfer of sur le chiffe d'affaires l'importation, are

goods imported from outside UDEAC from to be elaboratedby the Direction Committee
one member state to another be subject to a and approved by the Council of Heads of
levy which is to be paid into the Solidarity State, and that the fourth, the taxe com-

Fund.* Provision is made to safeguard the plmentaire, is to rest under the control of
operation of this system against avoidance the national legislatures.,
by member states. Droit de douane has, since I962, formed the
As a defensive measure, a member state basis of the common external tariff The
experiencing a significant deterioration in its

economic situation may, in accordance with
the Treaty, be granted the suspension of the 4. Preamble to the Treaty.

5. Treaty art. 3.
Treaty's provsions fr a liited period of 6. Treaty art. I I.

time.10 7. Treaty art. I 7
The Treaty expresses the aim of the harmo- 8. Treaty art. I9.

nization of national fiscal systems and 9 Treaty art. 38.
Io. Treaty art. 4I.development plans, within an overall pro- I LI. Treaty art. 42

granne for the industrial development of I2.. CFA. Franc de la Communaut Financire
the sub-region.11 Africaine.

In addition to co-operaton within the scope I3- Treaty art. 27.
art. 28.of the Treaty a Central Bank has been I4. Treaty

IS. bid.
established issuing a common currency12 and I6. Treatyart.29.
safeguardingexchange operatons. I7. Treaty art. 30.
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Treaty expresses the intention of the im- b. Internal transfers and the taxe
position of a two-tier tariff structure com- unique '27

prising a generalduty and a ninimumrate.18 Goods originating in one member state and
In practice the members have failed to transferred to another member state are

reach agreement as regards the goods to exempt from all import and export duties.
which the general duty wi]l apply, and only However goods produced in a member
the minimum rate has been implemented. state which are sold in another member
In the past, reductions in the minimum rate state are subject to the taxe unique.28
had been implemented with respect to cer- This tax is levied in the state oforigin of the
tain goods, but agreement has been reached goods and the revenue from it is allocated to

to apply the schedule laid down in the the state in whch the goods are consumed.
customs tariff which entered into force on This allocation is based upon the declara-
I January I966.19 tions made for customs purposes in connec-

After considerable negotiations, agreements tion with goods passng through customs

have been concluded between UDEAC and controls, which nclude a statement of the
both the EEC2o and OAMCE21 with the destinationof the goods.
effect that certain goods originating in EEC Until I972 the rate of the tax may be varied
and OAMCE are exempt from the tax.22 according to the country oforigin of goods
Exemptions from the tax afforded to quali- liable to the tax, as a means of creating in-

fying enterprises under national investment vestment incentives. However after that
incentive regimes have been harmonized.23 date a common ixed rate will apply.
Drotd'entre24is assessed on the c.i.f value In order to assist member countries ex-

(or the market value) of goods mported periencing temporary economic difficulties,
from outside the UDEAC. The droit de the Treaty provides the Direction Com-
douane is not included in the tax base and mittee with the power to authorize one or

the tax is levied on all goods of foreign more states to relax the imposition of the
origin, i.e. goods from EEC and OAMCE tax, i.e. to suspend the tax or to reduce the
are not exempt. rate at which it is levied.2

Taxe le chie d'afires The of dutiescommune sur payment customs on raw

l'importation 25 is levied on the actual value materials imported from outside of the
ofimportedgoodsplus the droitde douane
and the droit d'entre to which they are 18. Treatyart. 29.

liable. It is levied at a fat rate of Io per cent. I9. Acte no. 7-65 UDEAC- 36 portant fixation
du tarif des douanes.

Certain exemptions are provided when
20. Under the provisions of the so-called

imported goods are destined for use in the Yaound Convention.

public services of the member states and the 2I. Organisation Africaine et Malgache de

common services. Cooperation Economique.
22. Fiscalit Africaine I 5 June I968, at 2.Taxe conplmentaire 2

may be mposed at Acte I8 - 65 UDEAC -

the discretion of the respective member
23. n. I5.

24. Treaty art. 30 (a).
states. In princple, the member states can 25. See note 24 supra.
levy this surcharge on any good and at 26. Treaty art. 30 (b).
whatever rate they choose, however, such 27 Treaty art. 32.

28. Acte no. I2-65, UDEAC - 34 of Dec. 14,leviesmust be notifiedto the Directon Com- I965.
mitteealongwithdetailsofvariationsin rates. 29. Treaty arts. 40 and 4I
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UDEAC and used in the production of Tax revenue from export duties, which is

goods which are sold in other member also collected by a common organization is

states, or the payment of internal taxes, does allocated to the budget of the state of
not relieve goods from lability to the taxe origin ofthe exported goods,37
unique 30 The administratonofthese taxes is achieved

.

through a common customs organization.
c. Export Duties Its main tasks consist of tax collection, in-

Under the provisionsofthe Treaty, member cluding the admjnistratonof the declaration
states retain legislative control over the frm system, and the allocation of tax re-

imposition of duties on goods exported to ceipts. For this latter purpose separate ac-

non-members, and these duties are not counts are maintained for each ofthe mem-

larmonized.31 For example, Gabon levies a ber states,38

stamp duty on exports at a rate of5 per centsz Solid,.,ty Fund. In the spirit of co-operation,
which has no counterpart in the other in order to take account of possible in-

member states. accuracies in the information concerning
Although the Treaty makes no provision for declared consumption, the Treaty provides
the harmonization of these taxes, consulta- that a certain part of the revenue collected
tions have taken place both bilaterally and from harmonized taxes will be allocated to

multilaterally between the member states the Solidarity Fund.39 Payments into this
with a view to such harmonization. Two Fund are determined on the basis of certain

examples of this are as follows: (a) multila- percentages of revenue receipts whch are

teral discussions with respect to export ixed by the CouncilofHeadsofState on the

duties assessed on the f.o.b. value or market recommendationof the Direction Commit-
value of goods, in which partial agreement tee.

was reached to fix the rates within the range The purpose of the Fund is to maintain an

of o-I 3 per cent (exceptionally 25 per cent) equilibrium in the revenue received by
for all tle member states83; and (b) bilateral member states from customs duties, in

discussions between Congo (Brazzaville) and particular to compensate for the handicap
Gabon with respect to the taxe sur le of the land-locked states which would
chiffre d'affaires l'exportation which led otherwise sacrifice revenue to a dispropor-
to the harmonizationof this tax at a rate of
2 per cent on the assessed customs value of
goods.34 30. See note 27 supra.

3 L Treaty art. 34

32. Loi no. 67 - 60 of 7 Nov. I960 (Gabon).
2. The allocationof tax revenue 33 Dliberationno. 33-57 UDEAC;see Fiscalit

The provisions of the Treaty as regards the Africaine, bid. at 4.

allocation to members of the tax revenue 34. Dliberationno. 66-49 UDEAC; see Fiscali-

from import duties collected by the institu-
t Africaine, ibid at 4.
35. The State of declared consumption is

tions of the UDEAC are based on the crite- deternined on the basis of a declaration form

rion of consumption, i.e. the revenue which must be submitted to the customs authori-

collected in member countries by the cus- ties at importation.
toms authorities of the UDEAC is allocated 36. Treaty art. 35.

37. ibid.
to the state in which the declaredSa consump- 38. Treaty art. 36.
tion ofthe good occurs,s6 39. Treaty art. 38.
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tionate extent as a result of the common roon and the importancewhich this state has
external tariff assumed as a sourceofrevenuecollectedfrom
The basis of payments into the Solidarity the harmonized taxes.

Fund has been changed as a result of the Thetableindicatestheextentofreallocationof
Treaty in the light ofthe accessionofCame- revenuewhichtakes place through the Fund.

SOLIDARITY PUND

(millions of francs CFA)
Year Car Chad Gabon Congo Cameroon

(a) (b) (c) (a) (b) (c) (a) (b) (c) (a) (b) (c) (a) (b) (c)
I966 300 665 + 365 300 II75 -F 875 500 3- 497 500 57 - 443 300 - -300

I967 300 630 + 330 300 II7o + 870 200 - -200 500 - - 500 500 - -500

SOURCE: Acte no. I2/65-UDEAC-34et Acte no. 66/6-UDEAC-50
(a) contributions
(b) receipts
(c) net receipts

From the figures given in the table it is mports fromnon-memberstates also operat-
evident that the principal beneficiaries from es to the disadvantage of the consuming
the operations of the Fund are Chad and state.

the CAR.. It would seem therefore that it is The taxe unique is levied on goods pro-
successful in compensating the land-locked duced in one member state which are

states. transferred for sale in another member state.

The following considerations are taken into

3. The taxe unique4 account in deternining the rate of the tax.41

This tax has a similar objective to tht ofthe (a) the extent to which industry within the
Solidarity Fund, i.e. to effect a degree of UDEAC is protected;
equalisation in the benefits and charges (b) the presenceor absence ofeffctive com-

accruing to the ndividual member states as petition for the good in the UDEAC;
a result of the UDEAC. and
As a result of the establishment of new (c) the aim of removing obstacles to com-

import-substituting industries within the petition.
UDEAC, under the protection of the com- In the light of these considerations, the
mon external tariff, the consuming states Direction Committee decides upon the rate

run the risk of sustaining losses from two of tax applicable to individual types of
sources. On the one hand, the free transfer goods.
of goods within the UDEAC results in the As was pointed out earlier, the Treaty pro-
consuming states sacrificing customs duty vides that variations in the rates applying
revenue which they would have accrued in to particuJargoodswill be permittedaccord-
the absence of the union and, on the other
hand, the substitution of goods produced 40. See note 28 supra.
within the sub-region for less expensive 4I. Treaty art. 62, para. 3.
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ing to the location ofproduction,until I972. colonial period, with their origins in the
If, after that date, experience shows that Grand Conseil Federale. The tax structures

such variations are still necessary, the Direc- were uniform, the variations relating to

tion Commttee,at the requestofthe memb- rates of tax.

er state concerned, may authorize the con- However, after I960 fiscal reforms were

tinuation of rate diferentials'2. undertaken in the CAR, Chad and Congo
The tax is collected at the point ofproduc- (Brazzaville), and new tax codes were ntro-
tion ofthe good and receipts are immediately duced. These reforms gave rise to dfferences
transferred to the budget of the state in n tax assessment and tax rates between the
which the good is to be consumed. countries of the sub-region. These differ-
As at I December 1966, 95 companies were ences can be illustrated by an analysis of the
subject to the tax. The geographicaldistribu- major, non-custon,s revenue sources listed
tion of these companies was as follows: above.
Cameroon - 47; Congo (Brazzaville) - 19; BIC. Chad and Congo (Brazzaville) intro-
CAR - I8; Chad - 8; and Gabon - 3.43 duced a genuine company tax to replace

the BIC; the rates of the new tax being 30
4. The harmonizationof national fscal systems per cent in Chad and 26 per cent in Congo.
The harmonization of the national fiscal In G3bon and the CAR the BIC was retained
systems of the members is a major ain ex- with rates of 36 per cent and 3 I.5 per cent

pressed in the Treaty4'; it is as yet unfulfilled. respectively. Differences also exist in the
Differences between national fiscal systems taxable base for the two types oftax.s
within the union are potentially an impor- TCAI. This tax exists in all five countries,
tant infuence on the location ofnew enter- diferences relate only to the race of tax

prises. In order to counteract the internal applying to different professions.
tensions to which such differencesmight give IRVM. In Chad income from this source

rise, the Treaty provides for the harnoniza- is taxed under the IRPPS1, which is deducted
tion ofthe following taxes.46 at source, levied at a flat rate of 30 per cent.

(a) the tax on industrial and commercial In the other four states the old system has
profits (BIC)46; been maintained although there are varia-

(b) the internal turnover tax (TCAI)4'; and tions in rates.

(c) the tax on incomefrom movableproper- Although these differences are small they
ty (IILVM).48 should not be underestimated. Under cer-

These taxes constitute the major revenue tain conditions they could be an important
sources outside of customs duties and are

therefore seen as the most important source

of differences in the effects ofnational fiscal 42. Treaty art. 62, para. 2.

systems on new investment. 43 J.O. de l'UDEAC 1967 no. 2.

The Direction Committee is charged with 44. Treaty art. 42.
45. Treaty art. 43.

realizing this barmonization4 but, to date, 46. Impt sur les bnfices industrielles et com-

without success. merciaux.

In the early post-ndependenceperiod there 47 Impt intreur sur le chiffre d'affaires.

was little nterest in offcial harmonization 48. Impt sur le revenu des valeurs mobilires.
49 Treaty art. 42.

since all the member states had nherited 50. Fiscalit Africaine 15 June 1968 at 1 3-1 5.
substantially similar fiscal systems from the 5I. Impt sur le revenu des personnes physiques.
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barriertofurtherintegrationithesub-region, V. THE CONVENTION ON INVESTMENT

and it is this danger which bas prompted CODES

the interest in harmonizing these taxes. Astandardisedinvestmentcode was proposed
by the Convention which was signed and

IV. INDUSTRIAL CO-OPERATION5e adopted at Yaound in December I956.se
As a counterpart to the financing and opera- The signatories undertook to bring their
tion of the Solidarity Fund, the Treaty also national codes into harmonywith the agreed
provides for measures towards closer in- standardised version.s7 As a result of the
dustrial harmonization. convention the national codes were com-

The aim is to provide the land-lockedmem- pletely harmonized.
ber states with a fair share of industrial Control over concessions and exemptions is

development t:hrough a system for the co- based upon the different categories of in-

ordination of developnent plans and the dustry as identified in Art. 51 ofthe Treaty.S8
distributionofnew industry. To achieve this As regards the first three categories the
co-ordination the members communicate member states are free to grant concessions

information on development plans, and the and exemptionsfor import duties,exemption
progress in attaining their objectives, to from the '

taxe unique and exemptionfrom
each other.58 national taxes. For the remaining two

The Treaty divides industrial development categories, fiscal concessions are in the

into five categories:54 hands of the Direction Committee.s

(a) exportndustries;
(b) industries supplying one state with no VI. CONCLUSION

fiscal advantages in another state; The apparent success of co-operation under

(c) industrial projects based on a narket in the Treaty in the period immediatelyfollow-
one state but producing goods similar to ing its implementationproved to be short-
those produced in another state; lived. Intemal tensions developed, particu-

(d) industrial projects limited to the supply larly as a result ofthe feeling in Chad and the
of two states; and CAR. that their position as land-lockedstates

(e) industrial projects interesting more than was not being adequately recognised in the
two states and for which harmonization distribution of costs and benefits from the
is sought. union.

Categories (a) and (b) do not create diffcul- In consequence, although the formal ties

ties and industries of this nature can be were not broken, in practice these two states

established without seeking the consent of
the other members, on the condition that 52. For a discussion of this aspect see Robson,
their products are not sold n the other P. Economic Integration in Africa. George
states. Industries established in category (d) Allen and Unwin I968 at 220-22I.

are subject to notification to other nembers 53. Treaty art. 52.

54. Treaty art. 5I.
and common scrutiny. As regards categories 55. Treaty art. 52.

(c) and (e), projects established must be 56. Acte no. 18-65 UDEAC 15 adoptant la

notified to otler members and, in cases of convention commune sur les 'investissements

disagreement,the Direction Committeewill dans les Etats de l'Union.O,no. 3 March 1966).
57. Treaty art. 45.

decide on the rate of the taxe unique to 58. See section IV.
be applied and the investmentcode regime.55 59 See note 56 supra.
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ceased to be fully functioing members of Despite the politica] obstacles to this form
the union. of integration, inter-territorial co-operation
However, the effective withdrawal of Chad presents the potential for the speeding up of
and the CAR must be seen in the perspective the economc development of co-operating
of the comparatively small importance of states. The framework of a unon presents,
these states within the UDEAC. The union through the wider market facilities and
continues to function for the other three opportunities for specialisation, better op-
member states. portunities for mport-substitution than
The withdrawal of Chad and the CAR has would be the case without such a union.

been recognized in practice by the signing The existence of a union reduces the diffi-
of a Charter between them and Congo culties ofachieving agreements with foreign
(Kinshasa) establishing the Union des Etats companies and governments, and reduces
de l'Afrique Centrale (UEAC) on 2 April the dangers of tariff competition in an at-

1968. Theunionprovides for the creationof a tempt to attract foreign investment.
common market between the three signato- Inter-territorial co-operation also facilitates
ries. As yet the unonhas not been implement- the conclusion of tax conventions with
ed because of political differences between non-memberstates, particularly in respect of

Congo (Kinshasa) and the CAKand Chad. double-taxation.

B. FISCAL ASPECTS OF EAST AFR-ICAN INTEGR-ATION

The East African Community (EAC) was In addition to the harmonizationofcustoms

established by the signing of the Treaty for and excise duties, a substantially uniform
East African Co-operation on 6 June I967e system of individual and company income

(n this secton referred to as the Treaty) taxation has existed since J939, when

by the presidents of the R-epublic of Kenya, Uganda and Tanganyikae3 introduced this
the United Republic ofTanzania,81 and the form of taxation on the basis of the sane

Sovereign State of Uganda. structure as that enacted by Kenya in I937.

I. THE HISTORICAL BACKGROUND TO

ECONOMIC INTEGRATION2 6o. The Treaty for East African Co-operation.
There is a long history of inter-territorial Government Printer, Nairobi, Kenya, I967

co-operation in East Africa and during the (in this section cited as Treaty).Part of the text

of the Treatyhas also been published in Supple-
periodofcolonialrule tlis co-operationcame ment A, I968; supplement to the February 1968
to nclude a common market, fiscal harmo- issue of the Bulletinfr InternationalFiscal Docu-

nization, the joint operation of certain ser- mentation.

vices and a common currency.
6I. Zanzibar, as part of the United Republic of

a customs
The effective origins of economic co-opera-

Tanzania, beame member of the
union in I967. In the past it had been a party to

tion can be traced to the establishnent of the harmonization of income taxes but had its
freetradebetweenKenyaandUgandain I9I7 own customs arrangements.
under a unifed customs authority. By I927 62. The history of the problems which have

Tanganyikahad been phased into this com-
arisen from co-operation and the solutions to

them are reviewed in section V.
mon marketin a numberofsteps,but retained 63. Zanzibar has been a party to the common

a separate customs department until I949- ncome tax administration.
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This tax has been under joint administration on trade between Partner States; a common

since I939. agricultural policy; the establishment of an

Monetary co-operation between the three East AfricanDevelopmentBank; freedom of
territories dates from I9I9 and the establish- current and capital account payments be-
ment of the East African Currency Board. tween the Partner States; the harmonization
Although each country established a Central of monetary policy; the operation of com-

Bank in I966 and issued national currencies, mon services; the co-ordinationofeconomic
in practice there is still close co-operation in planning and transport policy; and t:he
the money and banking sphere. approximationof commercial laws.7
Co-operation in the field of conmon ser- The Treaty provides for the creation of a

vices is also long-established in the sub- wide range of institutions to further the
region, covering such activities as research, achievement of these aims.

transport and communications. An East African Authority is created con-

The establishment of fornal legislative and sisting of the presidents of the three Partner
administrativebodies to some extent lagged States, which is the principal executive
behind the integration undertaken in prac- authorityof the EACs. Three posts of East

tice. Three important steps can be singled African Minister are created, one nominated
out in the evolution of these bodies- by each of the Partner States, to assist the
(a) the creation of a Central Legislative Authority; a person appointed to such a

Assembly and the East African High Com- post is required to resign any senior post
mission in I948; which he may hold in a national government
(b) the reconstitutionof the Hgh Commis- and each Partner State undertakes to accord
sion as the East African Common Services him miisterialand cabinet status,c

Organization (EACSO) in I96I, accompa- An East African Legislative Assembly is
nied by an expansion of the Central Legisla- established through which measures taken
tive Assembly; and by the EAC may be enactedT. However,
(c) the signing of the Treaty, effctive as of the presidents of the Partner States retain
I December I967, which created the EAC,4 the right to withhold their assent to a bill
abrogating the earlier agreements on which passed by the Assembly.71
the EACSO was based5, and provided a Five major councils have been established
legal basis for the commonmarket. as follows: the Common Market Council;

the CommunicationsCouncil; the Economic
II. THEAIMS AND INSTITUTIONSOF Consultative and Planning Council; the

THE EAC Finance Council; and the Research and
The aim of the EAC is expressed as being Social Council.72
to strengthen and regulate the industrial,
commercialand other relationsofthePartner
States to the end that there shall be accelerat- 64 Treaty art. I.

65. Treaty art. 97.
ed, harmonious and balanced development 66. Treaty art. 2 para. I.

and sustained expansion of econonic activi- 67. Treaty art. 2 para. 2.

ties the benefits whereof shall be equitably 68. Treaty arts. 46 and 47

shared.06 The Treaty specifcally enumerat- 69. Treaty arts. 49 and 5I.
70. Treaty arts. 56 and 59.

es the following goals: a common customs
7I. Treaty art. 60.

and excise tariff the aboliton of restrictions 72. .Treaty art. 53
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In connectionwith t:he commonservices, the responsible national bodes and the simul-

Treaty provides for the formation of taneousannouncementoftheproposedtariffs.

corporations for railways, harbours, posts
and telecommunicationsand airways.'3 a. The common external tariff
Other institutions brought into existence by The Partner States are bound by the Treaty
the Treaty include the following: a Court to the maintenance of a common external
of Appeal for East Africa, a Common customs tariff, with certain permitted
Market Tribunal, an East African Industrial departureswhich it is hoped wll be abolished
Court, an East African Development Bank at an early date.
and an East African Tax Board. The common external tariff is one of the
The institutions are served by a central many respects in which the Treaty ration-

secretariat,and an East African Community alizes but largely recognizes the practice on

Service Commission which is empowered which co-operation had been based prior to

to make appointmentsto offices. The Treaty I967.
specifically provides for the offices of a With lninor amendments, the standard

Secretary General, a Counsel to the Com- Brussels Tariff Nomenclature has been

munityand an Auditor-General.74 ntroduced with respect to import duties as

from the beginningof I968. The structure of
III. HARMONIZED TAXES AND REVENUE rates is not complicatedand it can be viewed

ALLOCATION under a six-fold classification-
A high degree oftax harmonizationhas been (a) a general rate, in the region of 30 per
achievedbetween the three states. The major cent, as a source of revenue and of
sources of central government tax revenue protection;
-customs and excise duties and individual (b) a reduced rate for seni-necessities such
and companyincome taxes - are harmonized as buildng materials;
and centrally administered. (c) duty free mports, including most basic
In this sub-section the scope oftax harmoni- foodstuffs, and essential machinery and
zation is reviewed along with the arrange- equipment etc.;
ments for conmon institutions and revenue (d) a protective rate varying from 35-50 per
allocation. cent;

(e) high specifc duties on certain luxury
I. Customs and excise duties goods; and
The three Partner States have common laws
for the structure and administration of

73 . Treaty art. 7I.
customs and excise duties, the basic legisla- 74. Treaty Ch. XVII.

tion is containedin the so-calledManagenent 75. East African Customs and Transfer Manage-
Acts76 These basic acts are now the subject ment Act I952 (as amended), East African High
of EAC legislation through the East African Commission, Act No. I 2 of I952.

76. The basic legislation is: Kenya-Act no. 36
Legislative Assembly. of I967; Tanzania-Act No. 8 of I968; and
Tle value of the rates of tax and deductons Uganda-ActNo. I of I968. Specific references

is governed by national laws enacted by are not given in the text to customs duty legisla-
the three respective National Assemblies,TM tion governed by the National Assemblies, the

interested reader should refer to the legislationbut substantial uniformity is achieved cited here, except where otherwise indicated.
through pror consultation between the 77 Treaty art. 5 para. 3.
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(f) rates on motor vehicles which vary of removing existing differences in the
between 30-70 per cent dependingon the tariffs is expressed.
type and capacity of the vehicle. Excise duty is levied on a small number of

The external tariff is substantially uniform commodities and differences have been
and there have been only a few differences minor; the main examples are sugar-taxed
in the rates applied to particular goods in the more heavily in Uganda and Tanganyika-
three countries. and matches-lessheavily taxed by Kenya.
Further divergencies have existed as a result
of the system of suspended rates and the (ii) Consumption taxes

drawback ot duties paid on inported A more important source of divergence in
materials used in certain activities, which are the national tax structures of the Partner

granted by the individual countries. States has resulted from the levying ofnon-

Each of the three Partner States has legisla- harmonizedconsumption taxes.

tion providing for the refund of customs Examplesofthese taxes are: in Tanzania-soft
revenue to certain 'local ndustries; in drinks, electricity and hotel accommoda-

general these concessions are granted to tion81; in Uganda- certain consumer

individual companies in respect of specific goodss2 such as paints, shoes and beer; and

imports and for a limited period, with the in Kenya-petroleumand fuel oil. 83

possibility of extension. Applications sub- These taxes have been justified by Uganda
mitted by enterprises for such refunds are and Tanzania as a means of recouping the
considered both by the national authorities revenue losses sustained as a result of the
and by the central customs and excise autho- common external tarif. They can thus be
rities. Despite the system ofnotifcation and seen as evidence of the strains within the
consultationbetween the three states, via the common market and as a form of unilateral
common administrativebody, the scope and adjustment to them.
extent of refunds granted in the individual
countries are not uniform. z. Allocationofcustoms and excise revenue

However, in the light of the over-all struc- According to the provisions of the Treaty,
ture of the customs tariff, existing divergen- both custms duties84 and excise duties85

cies are not serious. collected by the East African Customs and
Excise Departmentare to be paid to the State

b. Excise dutes n which the taxed commodties are con-

(i) The commonexcise tariff sumed.
The Treaty provides for a common excise
tariffto be established and maintained for all 78. The basic legislation is: Kenya - Cap. 481
excisable goods which are manufactured, R.E. I962 and Act No. I of I967; Tanzania -

processedor producedin the Partner States.V9 Cap. 289 R.L. and Act No. 53 of I968; Uganda-

In a similar manner as for the common
Cap. I8o R.E. I964 and Act No. 26 of I967.
79. Treaty art. 17 para. I.

external custos tar, provsion is made fr 80. Treaty art. I7 para. 3.

departures from the common excise tariff 8I. Acts Nos. 4I of I968, 42 of I968, and 36 of

For revenue purposes.., in special circum- I962 respectively.
stances and after consultation between the 82. Act No. 25 of I965.

Ministersofthe Partner States responsiblefor
83. Cap. 477 R.E. I962.
84. Treaty art. Io.

publc finance . . .. However, the intention 85. Treaty art. I8.
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The collection of information concerning another State, then the collecting State is
transfer of goods within the three States, charged with paying the full amount of the
on which the allocation of customs and duty collected, in respect of goods so used,
excise revenue is based, has been achieved to the consuming State.8ta

by a system of transfer declarations which The Treaty makes no special provision for

consignors are required by law to make the few cases where the customs tariffdiffers

along with customs declarations for im- as between the collecting State and the
ported goods. In the absence of fiscal fron- consuming State and it is to be assuned that
tiers there was in general no rationale for the rate of the collecting State applies in

enterprises to submit false information respect of its payment to the consuning
about transfers, or to attempt to avoid the state. This appears to be a reversal of the
regulat:ionsaltogether,since their tax liability previous situation, in which the rate applic-
remained unaffected. able in the country ofdestinationapplied,88

a. Customs revenue b. Excise revenue

The followingare the main provisionswhich The following provisions apply in the case

apply in the case of goods imported by one where goods liable to excise duty in one

Partner State from outside the EAC and Part:ner State are transferred to another
subsequently transferred to another Partner Partner State:89
State:86 -the East African Customs and Excise

Department is charged with collecting the
in the case where a specific duty applies excise duty payable either at the rate in force-

to a good, or where the good is transferred in the collecting State or at the rate in force
to the consumingstate in its original packag- in the consuming State where the latter is the
ing, the collecting State is charged with greater.
paying the full amount of the duty to the - a refund is available to the owner ofgoods
consuming state. in respect ofwhichexcise duty has been paid

in the case where an ad valore,n duty in the collecting State at a rate which is-

applies to a good which is not transferred in higher than that applying in the consuming
its original packaging the collecting State State.
44

. . . shall pay to the consuming State an

amount equal to 70 per cent of the duty 3. The Transfer Taxo
which would have been payable if the value A fiscal innovation made by the Treaty, the
of the goods for duty had been taken to be transfer tax is effctively an import duty
the ordinary retail price.

in the case where customs duty has been-

remitted, in whole or in part, by the im- 86. Treaty art. Io.

porting State then the importing State is 87 Treaty art. Io para. 2.

87 a. Treaty art. I5 para. I.

charged with paying to the consuming 88. See Due, J.F. and Robson, P. Tax Harmo-
State the customs duty which would other- nization in the East African Common Market

wise have been payable,87 in Shoup, C.S. (ed.) Fiscal Harmonization in
Common Markets, Vol II, Columbia Univer-Where goods are imported by a Partner
sity Press, 1967, at 564-5.

State and used by it to manufacture goods 89. Treaty art. 18 paras. I and 2.

xhich are subsequently transferred t0 90. Treaty art. 20.
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whichone Partner State may levyon imports of the rate ofduty prescribed in the customs

from other Partner States. tariffof the State imposing the tax. Where
The object of the tax is the promotion of goods are subject to a specific duty the limit
industrial development in the Partner States is 50 per cent of the ad valorem equivalent
which are presently lagging behind, i.e. of the duty.99
Uganda and Tanzania. There is some doubt Wlen a reduction occurs in the rate of
as to whether the tax can achieve this customs duty relating to a good subject to

rebalancing of industrial growth rates in the a transfer tax, the State imposing the tax is

sub-region, or at least whether alternative compelled to reduce the rate of transfer tax

measures might not have been more effec- accordingly within twenty-one days.100
tive, but a discussionofthispoint falls outside
ofthe scope ofthis article,o1 c. Expiration of th transfer tax

Transfer taxes may be levied on the value92 The Treaty provides for a maximum life
of manufactured goods93 imported from ofeight years for any individual transfer tax

Partner States, under certain conditions. imposed.o A transfer taxes imposed
The principal of these conditions are des- under the provisions of the Treaty will
cribed below. cease to have effect after fteen years have

passed from the date at which the Treaty
a. Restrictionson goods to which became efctive,102

the tax can be applied A transfer tax mposed on goods in respect
The tax can only be mposed on goods ofwhichnot less than 30 per cent ofthe total
whose value does not exceed the amount of ex-factory value of sales of goods of that
the trade deficit94 in manufactured goods kind originating in the State mposing the
between the State levying the tax and the tax, in any twelve-monthperiod, is sold for
State oforigin of the goods so taxed.9s transfr out of that state must be revoked.108
There must be capacity within the State

imposing the tax forthe production ofthe d Other provisions
goods on which the tax is imposed, or of The Treaty provides for the review of the
goods of a similar description or function,
within three months ofthe impositionofthe 9I. The interested reader should refer to the
tax. It is further provided that the produc- articles by Helleiner, G.K. and Hazelwood,
tion of such goods in the State imposing A. in The East African Economic Review, vol.

the tax must be either in a quantity equal 3 (New Series) No. 2, December z967
92. As determined by Annex V to the Treaty.

to not less than I 5 per cent of the domestic Generally the normal sale price in an open
consumptionwithin that State in the twelve market.
months following the impositionof the tax, 93. As defined in Annex IV to the Treaty.
or that such production have an ex-factory 94 Treaty art. 20 para. 5.

art.
value of not less than 2,000,000 shi]lings.87 95. Treaty 20 para. 4.

96. Treaty art. 20 para. 6.

97 Treaty art. 20 para. 7.
b. The rate of the transfer tax 98. Treaty art. 20 para. 8.

A maximum limit is placed upon the rate of 99 As determinedby Treaty art. 20 para. 9.
art.the tax. 98 In respect ofgoodssubject to an ad Ioo. Treaty 20 para. Io.

IoI. Treaty art. 20 para. I4
valorem duty, or an ad valorem as an alternati- IO2. Treaty art. 20 para. IS.
ve to a specific duty, this linit is 50 per cent Io3. Treaty art. 20 para. I9.
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transfer tax system within five years from Department.11Some new system ofcontrol
the impositionofthe first transfer taxo, and will be necessary both as a safeguard against
for the avoidance of a deviation of trade evasion of the transfer taxes imposed and as

from Partner States to foreign countries a means of obtaining reliable information
as a result of the tax.105 on which to base the allocation of tax

The ability of a Partner State to levy new revenues collected by the common institu-
transfer taxes is limited by a provision that tions ofthe Community.
no such new taxes may be imposed by a

State manufacturing, in any calendar year, 4. Individual and company income taxes

goods of a value not less than 80 per cent Individual and company income taxes have
of the total value of manufactured goods (as was pointed out above) been governed
transferred into that State from the Partner by common legislation between the three
States.106 States for some time. The Treaty devotes
A Partner State may introduce a suspended very little attention to these taxes except in
transfer tax on a good without there being regard to the East African Income Tax

production of the good n that State. This Departmentw}ich is recognised as a service
provision will operate as an open oppor- to be administered by the Communityli,
tunity for the establishmentof new industries and t:he allocation of income tax revenue.112
in respect of goods to which the suspended The principal legislation governing the
tax has been applied. structure ofndvidual and company income
Appeal to the Common Market Council taxes is contained in the East African Income

may be made by a State against transfer taxes Tax (Management)Act I958 (as amended).113
imposed by other Partner Stateslo'. The value of rates and allowances is, how-

ever, governed by national laws enacted by
e. Transfer taxes introduced the three respective National Assemblies.114
Both Tanzaniaos and Uganda1o9 have im- The division oflegislativeauthority between
posed transfer taxes under the provisions of the Community and the National Assem-
the Treaty. Examples ofgoods subject to the blies has not given rise, in practice, to signi-
tax are certan foodstuffs,beverages, tobacco
and paint. Io4 Treaty art. 20 para. i6.

Io5 Treaty art. 20 para. I 7.
f Implications for the control of Io6. Treaty art. 20 para. 2I.

transfers within the EAC IO7. Treaty art. 20 para. 22.

Io8. Act No. 44 of 1967 (as amended).The introductionof transfer taxes effectively Io9. Act No. 29 of 1967 (as amended).
establishes incentives to enterprises not to I Io. Treaty art. 20 para. I3.

comply with the system of transfer declara- I I I. Treaty Annex IX.

tions described above under III 2. This I I2. Treaty art. 68.
East African High Commission, Act No.simple system of recording transfrs, resting

II3.
Io of I958. (In this section cited as Act)largely on taxpayer compliance, can no I I4. The basic legislation is: Kenya- Act No. 8

longer be regarded as reliable. of I966; Tanzania - Act No. 15 of I966; Ugan-
The Treaty does not provide details ofbow da - Act No. 4 of I96. Specific references are

the transfr taxes are to be administered,
not given in the text to income tax legislation
governed by the National Assemblies, the in-

except that they will be under the control terested reader should refer to the legislation
of the East African Customs and Excise cited here.
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ficantdivergencies in the nationalincometax provided an additional personal allowance

systems since, from its nception in the three for men of 65 years of age and women of

countries, income tax has been closely 60 years and over.

harmonized and subsequent changes in The introduction of the Pay As You Earn

rates and allowances have been discussed (PAYE) system for employees, effctive
between the countries in advance and I July I966, led to some simplification of

agreed upon before their simultaneous n- allowances and the rate structure. These
troduction. changes nvolved the introduction of a flat
The administrationof the tax is carried out rate of Shs.2/50 for each Shs.20/- on all

by the East African Income Tax Department chargeable income, and a progressive surtax

in respect of all three countries. Each on all ncome in excess of Shs.20,000. As at

country appoints a Commissionerof Income I January :[968, the highest surtax rate was

Tax, as the head of the Department in that Shs.I3/- for each Shs.20/- over Shs.300,000.
State, who is under the Commissioner- The establishmentof the PAYE system was

General. The latter has responsibility for a means of reducing the time lag between
co-ordination and overall policy. A degree the accrual of income and the paynent of
of decentralizationhas been achieved by the tax; however, it relates only to employees
establishmentof district offices dealing with and to income tax, any surtax payable is

geographical areas, and tax returns are filed assessed and becomes payable after the end
with these offices on the basis of the loca- ofthe fiscal year.
tion ofthe taxpayer's residence. The relatively hgh allowances restrict the
The tax base5 for both individual and scope of the tax to a small number of in-

company income taxes is, for residents, the dividuals and employees. In I964 the total
total ncome of the taxpayer accruing in number of taxpayers in East Africa was

East Africa during the calendar year; non- 89,256, and their geographical distribution
residents are subject to tax on income was as follows: Kenya - 52,7o3; Tanganyika
accruing in or derived from East Africa. - 2I,036; Uganda - I4,508; and Zanzibar -

There is no liability to tax on income arising I,009.117

abroad, whether or not it is remitted to East

Africa.116 b. Company income tax

In addition to expenditure exclusively in-

a. Individual income tax and surtax curred in the production of income, allow-

Allowances,which are deductible in arriving ances are normally made in respect of the
at income chargeable to tax, are available for following: industrial buildings; plant and

single persons, married persons, children and machinery; special deductions for mining
insurance (deductible only against surtax).
Non-residents do not usually qualify for

Act
allowances. In general, the allowances are

II5- sec. 3.
II6. The only exception to this general rule is,

uniforin in each ofthe three states. However, briefly, that income accruing fron a business in

minorvariationshave occurred,fr example, East Africa is deemed to arise in East Africa even

in the number of children for which allow- thougl part of such income is earned outside

ances may be claimed (up to four in Kenya
ofEastAfrica. See Act sec. 4.
I I7. East African Income Tax Department,

and Tanzania, up to six in Uganda) and the Report for I965/66 at 8. (This was the most

value of child allowances, and Kenya has recent copy availableat the time ofwriting).
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activities and farm works; and investment IV. NON-HARMONIZED TAXES

deductions on the capital cost of construc- I. Non-harmonizedindirect taxes

tions, land clearance and planting and A number ofndirect taxes, all ofwlich are

scientific research. Provision is made for loss of minor importance as sources of revenue,

carry-overs. are at present outside of the scope of har-
As of I January I968, corporation tax was monization.
levied at a rate of Shs.8/- in every Shs.20/-. In addtion to the consumption taxes whch
Companies were also required to deduct were discussedearlier (see section III I. b. ())
income tax at source on debenture interest the most significant of these are export
paid to individuals and at Shs.8/- in every duties. These duties have been uscd increas-
Shs.20/- in respect of such payments to per- ingly since independence by all three coun-

sons other than individuais. tries, alt:hough Uganda has traditionally
Dividend ncome in the hands of share- made the widest use of them. In general they
holders is only subject to surtax. are applied to primary products such 3s

The comparative lack of industrial activity coffee.
in the sub-regon is reflected in the small Other taxes falling under this head include
number of taxpayers. The official figures for the following: stamp duties; produce cess-
income taxpayers other than individuals and es; motor vehicle licences; and purchase
employees record a total of 5,9I4 in I964, taxes on motor velficles.
and the geographical distribution was as

follows: Kenya - 3,382; Tanzania - I,I73; 2. Non-harmonzeddirect taxes

Uganda - I,334; and Zanzibar - 25. All three countries mpose some form of118

graduated personal tax.12 In general they
c. The allocation of income tax apply to all males over x8 years of age with

revenue11 9 certain exemptions; for example, destitute
In accordance with the provisions of the persons, persons in full-time education,
Treaty, the total revenue collected by the temporary residents etc. Taxpayers are

Income Tax Department is broken down as classified into eroups and pay a fixed sum

follows: (a) the cost of collection, which is accordingly, nornally there are no deduc-
paid into a General Fund, along with other t:ions allowed in determining the taxpayer's
sums necessary to meet part of the expendi- income.
ture from that Fund; (b) sums to be paid into Someothernon-harmonizeddirecttaxeshave
the Distributable Pool (see below section been levied;for example,Tanzaniaand Ugan-
V 3 c.); and (c) 'divisible income', which is da have both mposed development levies.
allocated to the Partner States. These taxes are of little importance as

The divisible income tax is paid to each of regards government revenue receipts.
the Partner States according to the ascertain-
ed locationat which it accruedor from which
it derived.

Asregardscompanyinconetax,theoriginof I8. Ibid.
income is determinedon the basis of reports I I 9. Treaty art. 68.

made by taxpayers, uniformity in the allow- I20. The national legislation includes: Kenya -

Cap. 470 IL.E. 1962 and Act No. 2 of I968;
ances and rates of tax assures tlat, in general, Tanzania Act No. 3 of I955; and Uganda-

-

there is no incentivefor inaccuratereporting. Act No. 23 of I962.
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PISCAL ASPECTS OF UDEAC AND EAC

3. Overview of tax harmonization I. The East Aican Economic and Fiscal

Despite the existence of differences between Co,nmission (Raisman Commission)122
the three countries as regards taxes which Pressure from Tanganyika and Uganda and
are officially harmonizedand the levying of the acknowledgementthat a lack of balance
the non-harmonized taxes outlined above, in the growth rates of the three territories
the progress towards tax harmonizationhas was endangering the continuation of the
been substantial and it is a major feature of conmon market led to the appointment of
econornic integration in the sub-region. the Raisman Commission i I96O, to exa-

The offcially harmonized taxes constitute mine the arrangements for economic co-

some 75 per cent oftotal central government ordinationbetween the territories.
tax revenuei the sub-regionas a whole and In its report the Commission reached the
when account is taken of local government conclusion that the then existing arrange-
revenues this proportion falls by only a few ments were beneficial to the sub-region as a

percentage points.121 whole and to the individual territories.
As a means of bolstering co-operation and

v. PROBLEMS ARISING FROM INTEGRA- ameliorating the problems to which it had
TION, AND IISCAL ADJUSTMENTS given rise, the Commission's main recom-

The long history of co-operation in East mendation was for the creation of a Distri-
Africa has not been without its problems butable Pool with the aim of effecting a

and moments of crisis. These have stemmed redistributionof revenue123.
in large part from the attitudes of the co- This Distributable Pool was to be financed
operating countries to the distribution of by payment to it of 6 per cent of the total

gains and losses from integration. customs and excise revenue collected and 40
These considerations are vital to the con- per cent of revenue collected from income

tinuation of co-operation in the sub-region tax on profits arising from manufacturng
but an adequate analysis of them is beyond and finance. From these proceeds, 50 per
the scope of tlis article. The observations cent was to be allocated to the financing of
here are linited to some general comments the common services and the remainderwas

and a description of the fiscal aspects of to be distributed equally between the three

adjustmentswhich have been made. territories.124
The major source of dissatisfactionwith the The aim of the Pool was explicitly stated as

operations of the comn:ton market has been being to offset by fiscal means, the ine-
the feeling in Tanzania and Uganda that qualities in the distributionof benefits from
Kenya has reaped a disproportionateshare of the Common Market 125 i.e. to shift more,

the gains, and they a disproportionate share of the benefits to Tanganyika and Uganda
ofthe losses, from ntegration. and away from Kenya.
Three important steps n the history of the
accommodation of co-operation to these

121. See revenue statements of the Partner
diffculties can be singled out: the Raisman States.
Commission of I96I; the Kampala Agree- I22. East Africa: Report of the Economic and

ment of I964; and the Treaty. Fiscal Commission, H.M.S.O. London, Cmnd.
I279. (In this section cited as Report)
123. Report paras. 202/4.
I24. Report para. 209 (e) and (f).
I25. Report para. 210.
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2. The Kampala Agreement stock and shares subscribed to by the
Despite the implementation of the major Partner States.128 These subscriptions are

recommendationsof the Raisman Commis- to be paid n instalments according to a

sion, relationships between the three territo- timetable set out in the Treaty.12g
ries continued to be strained, leading in I964 The Bank is charged with conducting its
to serious consideration in Tanganyika of operations on the basis of sound banking
withdrawal from the common market. principles, to select projects in accordance
This crisis was the background to the so- with the aims set out in its Charter, and to so
called Kampala Agreement of April 964. manage its activities t:hat the shares of com-

Under this Agreement further measures mitments accrue to the Partner States in the
were to be taken to correct the imbalance proportionsof 38} per cent each to Tanzania
within the sub-region, relying mainly on and Uganda and 22 per cent to Kenya.1s0
operations to influence the location of new

industry and on export quotas for goods b. The General Fund131
transferredwithin the common market. A general Fund of the Conmunity is
However the provisions of the Kampala establshed into which all receipts of the
Agreement were not implemented and Community are to be paid with the excep-
economic relationships between the States tion of income tax and customs and excise
again worsened and anot:her commission revenue disbursed to Partner States, and pay-
was appointed, the Philip Commission, to ments into the Distributable Pool. Expen-
review again the structureofco-operationin diture from the Fund is to be made in
East Africa. respect of the cost of services provided by

the Community and the recurrent ex-

3. The Treaty jor East A)ican Co-operation penditure of the University of East Africa.
The negotiation of the Treaty was the out-

come of the recommendationsofthe Philip c. The Distributable Pool
Commission. Under the provisions of the Treaty the
In addition to the provisions of the Treaty Distributable Pool is reconstituted wth its
which have already been discussed certain fnances and operation on a new basis. As
other fatures are ofparticular interest from regards its finances1s2, payments into the
the fiscal point ofview. Pool are now to comprise 20 per cent of the

income tax collected by the East African
a. The East African Development Income Tax Department in respect of com-

Bank127 panies engaged in manufacturingor financial
The Treaty provides for the creation of a activities, and 3 per cent of the total revenue

DevelopmentBank with the aim ofpromot-
ing the industrialdevelopmentof the Partner

x26. For a discussion of this point see Robson,States, especially those which are relatively P. Economic Integration in Africa. Georgeless developed in this respect. This ain is to Allen and Unwin I968 at I49-I54.
be achieved by the financing of specific 127. Treaty art. 2I and Annex VI.

projects designed to promote industrial I28. Treaty Annex VI arts. 3 and 4.

development and its co-ordination between I29. Treaty Annex VI art. 5.

the States. I3o. Treaty Annex VI art. I3.
I 3 I. Treaty arts. 65 and 66.

The Bank is to have an authorized capital I32. Treaty art. 67 para. 2.
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collected by the East African Customs and and the use of scarce skilled personnel.
Excise Department. The objective of removing some of the

The receipts of the Pool are to be distributed obstacles to the free working of common

equally among the Partner States.188 markets via fiscal harmonization is not

However the reconstituted Distributable without its costs. The harmonization of

Pool is to operate for only a limited period national tax systems involves the individual
and its activities are to be reduced following participants in a loss ofbudgetaryfiexibility,
the imposition of the first transfer tax, and both as regards the raising of tax revenue

are to cease altogether according to a time and possibly in connection with tax reform,
limit linked to Kenya's contribution to the and, in the short run at least, may result in

DevelopmentBank.la4 a reduction of total tax revenue accruing to

ndvdual governments as a result of the

d. The East African Tax Board35 establishment of a common external tariff

An East African Tax Board is to be created and the free internalmovementofcommodi-

as an advisory body. The Board is to be ties. These costs are unlikely to be equally
composed of tlree specially appointed shared and, as has been the case in East

members (one nomnated by each Partner Africa, they are a source of dssatisfaction

State) plus eight ofcials fromthe Communi- with the operations of integration arrange-

ty's tax departments and corresponding ments.

national authorities. In the East African context, these and other

Its advisory role consistsmainly ofreviewing problemshave led to adjustments,many ofa

the actvities of the Community's tax fiscal nature, which have constituted to some

departments and the co-operation between extent a movement away from the free

them. At the request of a Partner State the working of the common market. However

Board may render assistance as regards tax these adjustments must be seen in the light
planning in that State. of the extent to which tax harmonization

has been attained, leading some participants
VI. CONCLUSION to the opinion that this objective had been

The attempts to establish stable international followedwithoutadequaterecognitionofthe

economic ntegration between developing costs nvolved, and the necessity of intro-

countries are based on the view that such ducing some flexibility in order that co-

itegration makes possible the achievement operation should continue in the sub-region.
of economic benefits, largely through the Despite the problems which have been

widening of markets, the exploitation of thrown up, East African co-operationhas to

economies of scale and of differences in date proved to be stable, and the signing of

comparative advantage, which would not the Treaty marks a formalisation of the ties

be available to countries endeavouring to between the three countries.

develop their economies without such links. The existing links form a platformon which
Fiscal harmonization cannot in itself ensure a wider geographical scope for co-operation
the fruition ofsuch potential gains but it has can be built. The Treaty contains a general
an important role to play in the removal of
artificial influences on economic decisions
within the internationalunit and in realizing

I33. Treaty art. 68.

I34. Treaty arts. 67 and 70.

economies in the cost of tax adrninistration 135. Treaty art. 88.
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provision by which new members may be an association with the European Economic
admitted but no procedural rules are laid Communityis, the interest in widening the
down.1s8 Applications for membership have scope ofco-operationis a sign ofbothoverall
been made by Burundi, Ethiopia, Somalia satisfaction wth the results of the existing
and Zambia and a series of talks involving arrangements and of future aspirations.
all four countries and ministers representing Providing that the unequal distibution of
the Partner States were held in November costs and benefits are admitted and accom-

I968. modated to both the economic and political
Such an expansion of the Community needs of the participants, economic integra-
presents many problems and contains the tion in East Africa may be expected to

potential for a magnification of the stresses endure and may constitute the basis for the
within t. Nevertheless, along with the re- rapid economic development to which these
cent agreementby the Partner States to form countries aspire.

136. Treaty art. 93. I37. The text of the Agreement is published in
Legal Notice No. 25, East African Community
Gazette Supplement No. IO, I October 1968.
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DR. JUR. ROBERT HALPERN:

DIE NEUEN BESTIMMUNGENDES STERREICHISCHEN
EINKOMMENSTEUERGESETZES1967

EINLEITUNG

Im Bundesgesetzblattvom 28.7.I967 wurde In Anbetracht der groen Anzahl der

unter Nr. 268 das Einkommensteuergesetz textlichen nderungen erscheint es zweck-

I967 vom I.7.I967 kundgemacht. Dieses mig, nur die wichtigen Novellierungen
Einkommensteuergesetzstellt einerseits eine gegenber der Kechtslage nach dem En-

Neukodifzierung des ab I. Jn. I954 in kommensteuergesetzI953 darzulegen. Wei-

Kraft getretenen Einkommensteuergesetzes ters erscheint es zum besseren Verstndnis

I953 dar, welches durch 22 Novellierungen vorteilhaft, den Aufbau dieses Berichtes

bereits sehr unbersichtlich geworden ist. nicht an die Paragraphenfolge des En-

Andererseits wurde durch dieses Gesetz die kommensteuergesetzesI967 zu binden, son-

sogenannte groe Einkommensteuerreform dern 4 Abschnitte herauszuarbeiten. Der I.

verwirklicht, welche in der Hauptsache ene Abschnittbefat sich mit jenen nderungen,
wesentliche Tarifnderung brachte. Bereits welche nur die Lohnsteuer (also die Einhe-

im.Jahre I966 wurde durch die beiden Ein- bung der inkommensteuerim Abzugswege
kommensteuernovellen I966 die geplante an der Quelle) betrifft; der II. Abschnitt

Einkommensteuerreformmit der sogenann- betrifft die Neuerungen bei der veranlagten
ten kleinen Einkommensteuerreform ein- Einkommensteuer, whrend der III. Ab-

geleitet, worber im Bulletin, Heft 7-8/67 schnitt jene Novellierungenbehandelt, wel-

schon kurz berichtetworden ist. che sowohl die Lohnsteuer als auch die ver-

Die meisten neuen Bestimmungen des Ein- anlagte Einkommensteuer betreffen. Der

kommensteuergesetzes1967 sind mit I. Jn. IV. Abschnitt wird sich dann mit der Ein-

1968 in Kraft getreten und werden - sieht kommensteuersenkung durch die Tarif-

man von jenen Neuerungen ab, welche reform befassen.
auch bei der Lohnsteuer Bedeutung haben Nach dieser Darstellung der wesentlichen

und daher schon im Laufe des Kalender- nderungen der Gesetzesmaterie durch das

jahres I968 angewendet wurden - bei der EinkommensteuergesetzI967 wird in einem

nunmehr bevorstehenden Einkommensteu- V. Abschnitt die einleitend erwhnte Son-

erveranlagung fr das Kalenderjahr I968 an- derabgabe vom Einkommen behandelt und

gewendet werden. Daher erscheint eine ein Tarifvergleich durchgefhrt werden.

Befassung mit diesem Gesetz gerade jetzt Eine zusammenfassende Wrdgung wird

besonders aktuell; dies umsomehr, als durch diesen Bericht abschlieen. Endlich sei noch

das Bundesgesetz vom 27.6.I968 (Bundes- fstgestellt, da smtliche Gesetzesbestim-

gesetzblatt vom 2.8.1968 Nr.302) Init mungen des EinkommensteuergesetzesI967

Wirkung vom I. Jn. I969 fr 2 Jahre eine bis aufdreinit I. Jn. I968 in Kraft getreten

Sonderabgabe vom Einkommen eingefhrt sind; daher wird der rhere Stichtag fr

wurde, wodurch die Einkommensteuer- das Inkrafttreten dieser drei Gesetzesbe-

senkung durch die Tarifreformdes Einkom- stimmungen besonders erwhnt, ansonsten

mensteuergesetzes I967 im wesentlichen aber kein Inkrafttreten angegeben werden.

wieder beseitigt wurde.
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I

Wir beginnen also mit jenen wichtigsten lumsgeschenke entsprechend der bereits

nderungen, welche nur fr Iohnsteuer- bestehenden Praxis in Zeitrume umge-

pflichtige gelten. In 3 Abs.I, Z.I2 wurde wandelt wurden, andererseits ist eine Ver-
der Freibetrag fr die sonstigen Bezge von schlechterungfr solche Jubilumsgeschenke
jhrlich S 2.600,- auf jhrlich S 3.500,- eingetreten, welche den gesetzlichen Frei-

erhht; die letzte Erhhung hatte nt betrag um mehr als das Einfache berschrei-

Wirkung vom I..1962 von S 2.Ioo,- auf ten; whrend bisher Betrge, welche den
S 2.600,- stattgefunden. Hier bringt Io7, Freibetragberschritten,in vollem Umfange
Abs.3 des Gesetzes eine bergangsbestim- als sonstige Bezge begnstigt zu ver-

mung, derzufolge bei der Versteuerung steuern waren, werden nunnehr Jubilums-
sonstigerBezge, die nach dem 30. Septem- geschenke, soweit sie den Freibetrag um

ber x967 und vor dem I.I.I98 gewhrt mehr als das Einfache berschreiten, als

werden, ein zustzlicher Frebetrag von laufender Bezug versteuert.

insgesamt S 900,- zu gewhren ist. Da die Die Bestimmungendes 3, Abs.t, Z.I8, be-

Weihnacht:sgelder in der Regel erst nach treffenddie Sonntags-,Feiertags- und Nacht-
dem I.Io. eines Jahres ausgezahlt werden, arbeitszuschlge, wurden neu geregelt. Die

ergab sich die praktische Auswirkung dieser fr de Steuerfreihet dieser Zuschlge ma-

Erhhung fr das ganze Kalenderjahr 197. gebliche Bezugsgrenze fr die Normal-
Gem 3 Abs.I Z.I5 EStG I953 waren arbeitszeit wurde von tglich S I66,66 auf

Jubilumsgeschenke an Arbeitnehmer steu- S 230,-, von wchentlich S I.0o0,- auf

erfrei, wenn sie bei einem Arbeitgeber nach S I.380,- und von monatlich S 4333,33 auf

25-jhriger oder 30-jhriger Dienstzeit S 5.980,- erhht: bersteigen die steuer-

S 5.ooo,--, bei 35-jhriger oder 4o-jhriger pfiichtigen laufenden Bezge fr die Nor-

Dienstzeit S 7.000,- bzw. bei 45-jhriger malarbeitszeit in einzelnen oder allen Lohn-
oder 5o-jhriger Dienstzeit S 9.000,- nicht zahlungszeitrumen der genannten Bezugs-
berstiegen. Bei einem Firmenjubilumwa- grenzen, so bleiben diese Zuschlge trotzdem
ren Jubilumsgeschenke an Arbeitnehmer, steuerfrei, soweit sie S 20,- tglich, S I20,-

wenn sie einen Monatsbezug nicht ber- wchentlich oder S 520,- monatlch nicht

stiegen, dann steuerfrei, wenn sie deshalb berstcigen.
gegeben wurden, weil die Firma seit 25 oder 3, Abs.I Z.3I, betreffend de zinsverbillig-
50 Jahren oder einem sonstigen Mehrfachen ten Arbeitgeberdarlehen, wurde, we die
von 25 Jahren besteht. Wurden bei Zutreffen erluternden Bemerkungen ausfhren, um

der sonstigenVoraussetzungendie genannten Mibruche hintanzuhalten, dahingehend
Hchstbetrge berschritten, so war nur eingeschrnkt, da Zinsenerspamisse be
der bersteigendeBetrag mit dem begnstig- zinsverbilligtenoder unverzinslichenArbeit-
ten Steuersatz fr sonstige Bezge steuer- geberdarlehen nurmehr insoweit steuerfrei

pflchtig. Durch die Neutextierung dieser bleiben, als das Darlehen S oo.000,- nicht

Gesetzesbestimmung - es heit jetzt ns- bersteigt. Bei Berechnung der Zinsener-

gesamt 25 bis 30 Jahre bei einen Arbeit- sparnis wird dabe von dem gesetzlichen
geber

66

etc. - ist einerseits eine Verbesserung Zinsfu nach den allgemeinen brgerlichen
dahingehendeingetreten,da die Zeitpunkte Gesetzbuch, also von 400 pro anno auszu-

fr die begnstigte Behandlung der Jubi- gehen sein, wobei die Neuregelung auch
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fr Darlehen gilt, welche vor dem I.I.1968 Bezugsgrenzen und den tkeisegebhren-
gewhrt worden sind. stzen der vergleichbaren Bundesbedienste-
Das Kraftfahrzeugpauschalewurde nach der ten abgegangen. Die neuen Bezugsgrenzen
Neufassung des 9, Abs., Z.4 Um 25o wurden gegenber den bisherigen Grenzen

erhht, und zwar sowohl bei Kraftrdem auf volle S IO.000,- auf- oder abgerundet,
oder Motorfahrrdern,als auch beiPersonen- whrend die Gebhrenstze um rund IOo
und Kombinationskraftwagen.Bei letzteren erhht wurden.

betrgt es nunmehr S Io,- tglich, S 60,- Die seit I. Jn. I968 geltenden Gebhrenstze
wchentlich, S 260,- monatlich und sind nachfolgender Tabelle zu entnehmen,
S 3120,- jhrlich. wobei der angefhrteTariflbei Dienstreisen
Durch die Neufassung des I9 Abs.2 Z.2 i Orte, die mehr als 5 km vom Dienstort
wurde bezglich der Tages- und Nchti- entfernt sind, anzuwenden ist; in allen ande-
gungsgelder fr Inlandsdienstreisenprivater ren Fllen gelten die Anstze des Tarifes II.
Arbeitnehmer von der Koppelung Init den

Tagesgelder Nchtigungsgelder
Tarif I Tarif II

bis 50.000 S 75 S 6o S 35 S
ber 50.000 S bis 70.000 S 90 S 70 S 35 S

ber 70.000 S bis Ioo.OOO S IOO S 80 S 45 S
ber Ioo.OO0 S bis I4O.000 S II5 S 90 S 60 S
ber I40.000 S I5O S hO S 6o S

Fr die Kilometergelderund Auslandsreise- Infolge der im III. Abschnitt zu besprechen-
kostenentschdigungen privater Arbeitneh- den Erhhung des Sonderausgabenpauscha-
mer wurde die Koppelung mit den Reise- les mute der Hinzurechnungsbetrag fr

gebhrenstzender Bundesbedienstetenauf- mehrere Lohnsteuerkarten nach 43 bzw.
rechterhaltenund analog zu der fr Bundes- wegen Nichtvorlegung der Lohnsteuerkarte
bedienstete geltenden Reisegebhrenvor- nach 63 von S 29,- tglich auf S 33,-,
schrift endlich die Anordnungenber Um- von S I74,- wchentlich auf S I98,- und

zugskostenvergtungen in das Gesetz auf- von S 754,- monatlich auf S 858,- er-

genonmen. Auch die legelung hinsicht- hht werden. Whrend die neuen Bestim-
lich der Haushaltsersparnisse bei hheren mungen des 46 hinsichtlich Alleinverdie-

Tages- und
, Nchtigungsgeldern wurde nerfreibetrag, Steuergruppen und Kinder-

etwas gendert, wobei unangenehmauffllt, freibetrag anllich der Tarifreform be-
da bisher derartige tatschliche hhere sprochen werden, sei ergnzend daraufver-

Reiseaufwendungen dem Finanzamt nur wiesen, da auch in den 47,48,5I, 53,54

glaubhaft zu machen waren, jetzt aber nach- und 55 gewisse nderungen eingetreten
gewiesen werden mssen; auerdem sind snd, welche nicht in Detail errtert werden
diese Haushaltsersparnisse nunmehr zwar knnen, aber zum Teil problematischsind.
einheitlich mit 20%, aber von den nachge- Neugefat wurde auch die Bestimmung
wiesenen Aufwendungen zu berechnen, des 60 betreffend die berwlzung der
whrend bisher die Berechnung von den Lohnsteuer bei sogenannten Nettolohnver-
zustehenden Tagesstzen vorgenommen einbarungen. Diese auf den Arbeitgeber
wurde. berwlzteLohnsteuer- welche nim brigen
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nach 98 verboten ist und unter der dort erst recht durch eine involvierende Rech-

angefhrten Sanktion steht - stellte nach der nung problematischgeworden st.

lteren Rechtsprechung des Verwaltungs- Abschlieend zu diesem Teil seien noch

gerichtshofes keinen Vorteil aus einem gewisse nderungen bei der Durchfhrung
Dienstverhltnis und daher auch keinen eines Jahresausgleicheserwhnt, wobei jene,
Arbeitslohndar. Nunmehr wurde ein Halb- die den Jahresausgleich auf Antrag des
satz neu in diesen Paragraphen aufgenom- Arbeitnehmersnach 76 betreffen, nur for-

men, demzufolge der bemommeneBetrag meller Natursind.
an Iohnsteuer als Vorteil aus dem Dienst- Bedeutsam ist die Novellierung des 77
verhltnis zu behandeln ist. Leider wurde ber den amtlichen Jahresausgleich, gem
aber der folgende Satz Der Arbeitgeber welcher die Freigrenze fr die Durchfh-
hat fr die Berechnung der Lohnsteuer dem rung eines Jahresausgleichesvon S 36.000,-
Arbeitslohn ( I9) de darauf entfallende auf S 48.000,- erhht wurde, wobei auf
Lohnsteuer einmal hinzuzurechnen nicht gewisse formale nderungen nicht nher
der neuen gesetzlichen Bestimmung ange- eingegangen werden kann.

pat, soda die Lohnsteuerberechnungjetzt

II

Wenden wir uns nunmehr dem zweiten auch dann gegeben ist, wenn die Zuwen-

Teilkapitel, und zwar jenen steuerlichen dung nicht nur auf Grund gesetzlicher Er-

Bestimmungen zu, welche nur die veran- mchtigung, sondern auch auf Grund eines

lagten Steuerpflichtigen betreffen, so ist als Beschlussesder zustndigenLandesregierung,
erste die Neufassung des durch die Einkom- des zustndigen Gemeinderates oder einer

mensteuernovelle I964 geschaffnen 3, Krperschaft des ffntlichen Rechtes er-

Abs.I Z.34 zu erwhnen, welcher die folgt.
Zuschsse aus ffentlichen Mitteln behan- Der Absetzungsbetrag fr die mitttige
delt. Hier wurde der Wortlaut Zuschsse Ehegattinnach 4, Abs.4, Z.4 wurde nach 2

aus ffentlichen Mitteln durch den Aus- Richtungen hin gendert; einerseits wurde
druck Zuwendungenaus ffentlichenMit- bei gleichbleibendem Prozentsatz der Min-

teln ersetzt. Durch diese Textierung ist die destbetrag auf S IO.000,- und der Hchst-

Frage, ob der Steuerpflichtgezur Erlangung betrag auf S I 5.000,- erhht; dabei wurde
der Steuerfreiheit dieser Zuwendungen aus der bisherigen Rechtsprechung folgend, die
ffentlichen Mitteln auch eigene Mittel fr Vollbeschftigung mit einer wchentlichen
de Anschaffungoder Herstellung von Wirt- Mindestarbeitszeitvon 40 Stunden definiert.

schaftsgtern des Anlagevermgens auf- Andererseits wurde ein neuer Absetzungs-
wenden mu, bedeutungslos geworden; betrag von S 3-ooo,- fr jene Flle geschaf-
atferdemsei ausdrcklich daraufverwiesen, fen, in denen das Ausma der Mitttigkeit
da unter dem Begriff Zuwendungen auch mindestens 20 Wochenstunden erreicht.

Sachzuwendungen fallen, soda nunmehr Dieser Fixbetrag ist deshalb wesentlich ne-

z.B. auch Zuwendungen von Grundstcken driger als der Betrag bei Vollbeschftigung,
zur Herstellung von Gebuden begnstigt weil hier der spter zu erwhnende Allein-
sind. Weterhin wurde der Wortlaut inso- verdienerfreibetragvon S 4.0oo,- ncht ver-

ferne gendert, als die Steuerfreiheitknftig lorengeht; bei der Gewerbesteuer bleibt es
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allerdings beim Absetzungsbetrag von stattfindet; die Neutextierunglt auch die
S 3.ooo,-,sodadieseRegelungauchinfolge Auslegung zu, da unter Dienstort die
der Problematik der berprfbarkeitnicht regelmige Arbeitssttte (Bro, Fabrik,
befriedgenkan. Werksttteetc.) gemeint ist, soda bereits bei
Bereits durch die Einkommensteuernovelle Verlassen dieser regelnigen Arbeitssttte
I966 wurde die Bestimmung des 4, Abs.4 ohne Verlassen der Ortsgemeinde eine
Z.6 ber die Zuwendung an wissenschaft- Dienstreise angenonmen werden knnte.
liche Hochschulen und Fakultten dahinge- Es bleibt abzuwarten, ob sich die Finanz-
hend gendert,da die vollen Zuwendungen behrde dieser Auslegung, welcbe die
bis zu 2% des Gewinnes des unmttelbarvor- Steuerpflichtigen stark begnstigen und
angegangenen Wirtschaftsjahres als abzugs- schwer berprfbareVoraussetzungenschaf-
fhig erklrt wurden, whrend vorher nur fen wrde, anschliet.
die Hlfe dieser Zuwendungen abzugsfhig Von dem seit Jahrzehnteneingelebten, aller-
waren. Durch das Einkommensteuergesetz dings nicht immer zutreffenden Begriff
I967 wurde dieser Prozentsatz von 2o auf kurzlebige Wirtschaftsgter, mssen wir

4% erhht. uns verabschieden, da dieser auf die zutref-
Endlich wurde dem 4 ein neuer Absatz 6 fendere Bezeichnung geringwertigeWirt-

angefgt, wodurch die Vorschriften ber schaftsgter gendert wurde. Wichtiger
die Reisekosten der selbstndig Erwerbs- erscheint dabei, da die Grenze fr gering-
ttigen hnlich jener tnter I bereits be- wertige Wirtschaftsgterauf S 2.000,- er-

sprochenen Regelung fr die unselbstndig hht wurde; bis I947 betrug diese Grenze

Ttigen im Gesetz selbst festgelegt wurden. S 200,-, stieg fr die Jahre I948-I957 auf
Es gelten die gleichen Bezugsgrenzen und S 800,- und ab I958 auf S I.2oo,-.
Stze wie jene des I9, Abs.2 Z.2, wobei an 6c hinsichtlich der vorzeitigen Abschrei-
de Stelle des Bruttoarbeitslohnesder durch- bung wurde, abgesehen von unbedeutenden
schnittliche Reingewinn der letzten 3 Jahre formalen Berichtigungen, durch einen neu-

erhht um gewisse Zurechnungsposten en Abs. 4 ergnzt. Demnach betrgt fr-

wie vorzeitige Abschreibungen, Zufhrung abnutzbare Wirtschaftsgterdes Anlagever-
zu bestimntenRcklagen etc. - tritt, ohne mgens, soweit diese unmittelbar und aus-

da fr diese Betrge eine sachliche nde- schlielch der Verhinderung, Beseitigung
rung eingetreten wre. Whrend sich aber oder Verringerung von Abwsser- und
der Begriffeiner Dienstrese fr Arbeitneh- Abgasschden dienen und deren Anschaf-
mer in der Regel aus den Kollektivvertrgen fung oder Herstellung gesetzlich vorge-
ergibt, soda diesbezgliche Auffassungs- schrieben oder im ffentlichen Interesse
differenzen mit den steuerlichen Bestim- erforderlich ist, der Abschreibungssatz ab-
mungen kaum auftreten knnen, wurde in weichend von Abs. 3 einheitlich 60%. Diese
das Einkommensteuergesetz I967 eine De- Vorschrift soll auch auf Mitbentzungs-
finition der Dienstreisenneu aufgenommen, rechte und Zuschuzahlungen, die fr ein
welche fr alle selbstndig Ttigen leider Mitbentzungsrechtan solchen Anlagen ge-
wesentliche Unklarheiten gebracht hat; leistet werden, Anwendung finden.
bisher war es eindeutig klar, da fr steuer- Der verbleibende Teil der Anschaffungs-
lichanzuerkennendeDienstreiseneineDienst- oder Herstellungskosten ist gleichmig auf

verrichtung vorliegen mu, welche ausser- die nchsten 4 Wirtschaftsjahre verteilt, ab-
halb des Dienstortes (also der Ortsgemende) zuschreiben. Auffallend an dieser grund-
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stzlich sehr begrenswerten Bestimmung wurde die Nutzflche der mit dem begn-
erscheint lediglich, da die Hhe der vor- stigten Satz von I% anzusetzenden Eigen-
zeitigen Abschreibungen nach Abs.4 mit tumswohnungen bzw. Wohnungen in En-

60% fxiert ist, whrend sie nach Abs.3 familienhusern insoweit erhht, als sie fr
dieses Paragraphen bs zu den Grenzbetr- jedes Kind, fr das dem Steuerpflichtigenein

gen von 20, bzw. 45 bzw. 60o dem Ermes- Kinderfreibetrag wegen Haushaltszugeh-
sen des Steuerpfichtigen anhein gestellt ist. rigkeit gewhrt wird, um IO m2 erweitert
Obwohl aus der Gesetzesstelle nicht klar wurde. Andererseitswurde der erst durch die
ersichtlich, wrd es dem Steuerpflichtigen EinkommensteuemovelleI966 neu geschaf-
wohl nicht verwehrt sein knnen, an Steile ene io3b hinsichtlich der Abzugsfhigkeit
der hheren vorzeitigen Abschreibung nach von Hochwasser-, Erdrutsch-, Vermurungs-
Abs.4 die allgemeinen vorzeitigen Ab- und Lawinenschdenhier bernommenund
schreibungsbestimmungen nach Abs.3 in auf Katastrophenschden aller Art ausge-
Anspruch zu nehmen. dehnt. In diesem Zusammenhangdarf noch
In 9, Abs.I, Z.6, betreffend die Abschrei- daraufhingewiesenwerden, da gemeinsam
bung von Gebuden, die nicht zu einem mit dem Einkommensteuergesetz I967 fol-
Betriebsvermgengehren, wurde die ver- gende Entschlieung verabscledet wurde:
unglckte Fassung der Einkommensteuer- Der Bundesninister fr Finanzen wird er-

novelle I965 zum Teil wieder beseitigt. sucht, de Frage der Besteuerung der Er-
Whrend weiterhin ber Antrag jener Be- trge aus Vermietung und Verpachtung ge-

trag fr die Bemessung der Abschreibung m ZI Enkommensteuergesetznach einer

zugrunde gelegt werden kann, der fr die gesetzlichen Neuordnung des Wohnungs-
Anschaffung am I.I.I963 htte aufgewendet und Mietenwesens zu berprfen und dem
werden mssen, wurde der Begriff Herstel- Nationalrat eine entsprechende Novelle
lung aus dieser Gesetzesstelle eliminiert. zuzuleiten.
Wenn auch eine derartige Neuregelung HinsichtLich der Haushaltsbesteuerungwur-

wohl unvermeidlich geworden ist, so mu de durch 26, Abs.3 und 27, Abs.7 in Hin-
der Inhalt der dazu gegebenen erluternden blick auf das Erkennt:nis des Verfassungsge-
Bemerkungen als unzutreffend abgelehnt richtshofes vom 3o.6.196, Zahl G 6/66 mit
werden. Wirkungab I. Jn. I967 verfgt, da zusam-

Dagegen kann mit Befriedigung vermerkt men veranlagte Personen Gesamtschuldner
werden, da die Freigrenze fr Verue- snd. Die zwangsweise Einbringung der aus-

rungsgewinne nach dem I4, Abs.2 (Land- haftenden Einkommensteuerschuld ist je-
u. Forstwirtschaft), I, Abs.4 (Gewerbe- doch ber Antrag eines Gesamt:schuldners
betrieb), Ia, Abs.4 (Bodenschtze), I7, bei jedem Gesamtschuldner auf jenen Teil-
Abs.4 (wesentliche Beteiligungen) und x8, betrag zu beschrnken,der sich aus dem Ver-
Abs.4 (selbstndige Arbeit), welche seit der hltnis seiner Einknfe zum Gesamtbetrag
Einkommensteuernovelle I964 S 60.000,- der Einknfte ergibt. Bedauerlicherweise
betrug, nunmehr in einen Freibetrag um- wurde der Anregung nicht Kechnung ge-

gewandelt wurde. tragen, ber begrndeten Antrag eines Ge-
Auch die nderung des 2I, Abs.2, welcher samtschuldners die Einschrnkung der Ein-
vom Nutzungswertvon Eigentumswohnun- kommensteuerschuldauch vor zwangsweiser
gen und Wohnungen in Eigenheimen han- Einbringung der Gesamtschuld durchzu-
delt, erscheint erwhnenswert; einerseits fhren. Weiterhin wurde, obwohl der Ver-
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fassungsgerichtshofdie Bestinmungen des zungsbetrag gem 4, Abs.4, Z.4 gegen-

27, Abs.6 als verfassungskonformbezeich- seitig ausschlieen; aus dieser Feststellung
net hatte, die Rechtstellung der Kinder folgt allerdings der Umkehrschlu,da bis-
hinsichtlich der Zusammenveranlagungver- her die beiden Absetzungsbetrge in beson-
schlechtert; nunmehr sind von der Zusam- deren Fllen nebeneinanderzustehen.
menveranlagung nur mehr jene Einknfe 34a EStG I953 sah fr Einknfe aus der
der Kinder aus nichtselbstndiger Arbeit Verwertung patentrechtlich geschtzter
ausgeschlossen, welche aus einem Betrieb volkswirtschaftlich wertvoller Erfindungen
stammen, der weder ganz oder teilweise im durch andere Personen(also Lizenzeinknfte)
Eigentum des Haushaltungsvorstandes,noch, einen begnstigten Einkommensteuersatz
und das ist neu, der mit ihm gem 26 zu- vor, welcher einschlielichder Einkommen-
sammenveranlagten Person steht. Bedauer- steuerzuschlge bis einschlielich I966 ZWi-
licherweisewurde der durch Jahrzehnte ge- schen II,8o und 41,3% festzusetzen war;
bruchlicheBegriffein dem Haushaltungs- diese Grenzen erhhten sich fr I967 auf
vorstand fremder Betrieb,wie eben zitiert, I2,I% bis 42,35%. Durch das Einkommen-
gleichfalls gendert, was mglicherweisebei steuergesetz I967 wurde die Hchstgrenze
Beteiligungen an Kapitalgesellschafen zu auf 36,3% herabgesetzt.
unerfreulichenDiskussionenfhren wird. In Endlich wurde bei der Veranlagung von

28, Abs.I, Z.4 betreffend de Steuererkl- steuerpflichtigen Einknften nach 93 die
rungspflicht,wurde die Grenzefr kapitaler- Veranlagungsgrenzefr kapitalertragssteuer-
tragsteuerpfichtige Einknfte von bisher pflichtige Einknfte - neben Einknften aus

S 1.5oo,- auf S 3.600,- erhht, whrend es nichtselbstndiger Arbeit - von bisher
nach der Neufassung des 28a den Mitglie- S I.500,- auf S 3.600,- jhrlich erhht.
dern einer Haushaltsgemeinschaftfreigestellt Weiterhin wurde bei der Veranlagung von

bleibt, ihre erklrungspflichtigen Unter- steuerpflichtgen Einknften ber Antrag
lagen entweder dem Haushaltungsvorstand des Steuerpflichtigen nach 93 Abs.3 ein
oder dem zustndigen Finanzamt direkt zur neuer Antragsgrund eingefhrt und zwar,

Verfgung zu stellen. wenn zur Vermeidung einer Doppelbe- -

In 32a wurde, wie die erluternden Be- steuerung eine im Ausland entrichtete Ein-

merkungen ausfhren, festgestellt, da sich kommensteuer auf die inlndische Einkom-
der Freibetrag nach 32a und der Abset- mensteueranzurechnenist.

III

Damit kommen wir zu jenen neuen Bestim- schaftlichen Zusammenhang stehen, die bei
mungen, welche alle Steuerpflichtigen be- der Veranlagung auer Betracht bleiben;
treffen, also zu den Sonderausgabendes lo die Nichtabzugsfhigkeit derartiger Auf-
und der auergewhnlichen Belastung des wendungen wurde jetzt dahingehend er-

33. Schuldzinsen und auf besonderen Ver- weitert, da sie auch nicht mit Einknften im

pflichtungsgrnden beruhende Renten und wirtschaftlichenZusammenhangstehen dr-
dauernde Lasten waren bisher bekanntlich fen, die nicht der Einkommensteuer unter-

dann voll abzugsfhig, wenn sie weder Be- liegen. Die erluternden Bemerkungenfh-

triebsausgaben oder Werbungskosten dar- ren aus, da durch die Einfgung der Worte

stellten, noch mit Einknften im wirt- oder nicht der Einkommensteuer unter-
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liegen erreicht werden soll, da Schuld- whnenswert,da auch hier die magebliche
zinsen usw., die im wirtschaftlichen Zu- Gesamtnutzungscheder nach Io, Abs.2,
sammenhangmit Liebhabereien,(z.B. Luxus- Z.3 begnst:igten Eigenheime bzw. Eigen-
gter) oder mit Spielschulden stehen, nicht tumswohnungen fr jedes Kind, fr das
als Sonderausgaben zu bercksichtigensind. dem Steuerpflichtigen ein Kinderfreibetrag
Diese Motivierung klingt vorerst durchaus wegenHaushaltszugehrigkeitgewhrtwird,
berzeugend, doch steht zu befrchten, da um io m2 erhht wurde.
der neue Gesetzeswortlautnicht zielfhrend Endlich wurde das Sonderausgabenpauschale
ist; scheint es doch eine gewagte Konstruk- gem Io, Abs.3 bzw.5I, Abs.3, welches
tion zu behaupten, da Spielschulden mit durch die 2. Einkommensteuernovelle I966
Einknften im wirtschaftlichen Zusammen- mit Wirkung ab I.I.I967 in der jhrlichen
hang stehen, die nicht der Einkonmen- Hhe von S 2.028,- eingefhrt wurde, auf
steuer unterliegen. Weiterhin kann doch jhrlich S 3.276,-, also aufdie gleiche Hhe
nemand exakt feststellen, ob ein aufgenom- wie das Werbungskostenpauschaleerhht.
mener Kredit etwa dazu dent, Spielschul- In 33, Abs.5 erfuhren die Einkommens-
den abzudecken oder gewisse Anschaffungen stufen fr die auergewhnliche Belastung
oder einen erhhten Lebensunterhaltauf- eine gewisseValorisierung,und zwar wurden
wand. Somit steht zu befrchten, da die sie von bisher S I8.ooo,-aufS 30.000,-,von
Finanzbehrdebei der Prfung der Abzugs- bisher S 36.000,- aufS 60.000,-, von bisher
fhigkeit von Schuldzinsen nunmehr noch S 72.000,- auf S I2o.000,- und von bisher
wesentlich weiter in die Intimsphre des S 15o.ooo,-aufS240.000,-erhht,whrend
Abgabepf[ichtigen eindringen wird als bis- diehchsteEinkonmensstufevonS 300.000,-
her, was als absolut unerwnscht bezeichnet unverndert geblieben ist Bercksichtigt
werden mu. man, da die letzte Erhhung dieser Ein-
Auf gewisse nderungen hinsichtlich der kommensstufenmt Wirkung vom ..1952
bestimmungsmigen Verwendung von stattgefunden hat, so kann man die Valori-
Bausparkassen.betrgen bzw. 5-jhrig ge- sierung kaum als angemessen bezeichnen.
bundenen Beitrgen und endlich der nde- Endlich wurde Io3 b, Abs.2 hinschtlich
rung der Nachversteuerungvon als Sonder- der Hochwasser-, Erdrut:sch-, Vermurungs-
ausgaben anerkannten Betrgen fr die und Lawinenschdenin einem neuen Absatz
Schaffung von Wohnraumnach Io, Abs., 8 des 33 bernommen und analog der
Z.3 und Z.4 kann lier nicht nher einge- Regelung des oberwhnten 2I auf Kata-

gangen werden. Hingegen erscheint er- strophenschden aller Art ausgedehnt.

IV

Wenden wir uns nunmehr dem Herzstck rung eines Alleinverdienerfreibetrages,
der groen Einkommensteuerreform, der 2) Steuerliche Entlastung der Familien-
Tarifreformzu, so war, wie de erluternden erhalter,
Bemerkungen einleitend ausfhren, fr die 3) Neugestaltungdes Tarifes und Milderung
Ausarbeitung der Tarifreform bestimmend: der Progression, und

I) Milderung der bisherigen Diskriminie- 4) durch die Reform des Einkommensteuer-
rung jener Ehepaare, bei denen nur I tarifes sollen keine steuerlichen Mehr-
Partner erwerbsttig ist, durch Einfh- belastungeneintreten.
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Diese Gesichtspunkte drfen nach den offi- An Stelle der Kinderermigungdurch ver-

ziellen Verlautbarungen noch dahingehend schiedenhohe prozentuelleAbschlgesoll die
ergnzt werden, da die gesamte Einkom- durchdie Erhaltungvon Kinderneintretende
mensteuerreformnicht mehr als 3 Milliarden Beeintrchtigung der wirtschaftlichen Leis-

Schillingan Steuerausfallverursachendrfte. tungsfhigkeit durch die Gewhrung von

An die Stele der bisherigen Steuergruppen KinderfreibetrgeninHhevonje S 7.000,-
I-III nit verschieden hohen Kinderermi- fr das erste und zweite Kind und von je
gungsabschlgentreten nunmehr zwei Steu- S 8.000,- fr das dritte und jedes weitere

ergruppen, nmlich die Steuergruppe A fr Kind steuerlich bercksichtigt werden. Da

Ledige mit bestimmtenAusnahmen und die die Kinderfreibetrge von der Hhe des
SteuergruppeB fr alle anderenSteuerpflich- Einkommens unabhngig sind, richtet sich
tigen. Der Tarif der Steuergruppe A wird die eintretende Steuerermigungnach der
nunmehr bis zu einem Einkommen von fr den einzelnen Steuerpflichtigenjeweils in
S 40.ooo,- nur mehr das I,45-fache des Betracht kommenden Progressionsspitze,
Tarifes der Steuergruppe B betragen. Bei worauf noch zurckzukommen sein wird.
Einkommen ber S 40.000,- sollen die Endlich wurde in 32, Abs.3, Z.2 bei gem
Mehrbetrge mt dem um 7% des Ein- 26 zusammen zu veranlagenden Personen
kommenserhhten Steuerbetragder Steuer- der sogenannte AUeinverdienerfreibetragin

gruppe B besteuert werden. Hhe von jhrlich S 4.000,- eingefhrt,
In die Steuergruppe B fallen jene Personen, wenn nur eine dieser PersonenEinknfe im
die bisher in die Steuergruppe II und III Sinne des 2, Abs.3, Z.I-4, das sind die so-

eingereiht waren. Dabei wird der dies- genannten Erwerbseinknfte, bezieht bzw.
bezgliche Tarif in den unteren und mittle- wenn derartige Einknfte der zusammen-

ren Einkommensbereichen dadurch erm- veranlagten Person unter einem Netto-

igt, da hhere Einkomnensstufeneinge- betrag von S 3.000,- jhrlich legen. Dieser
fhrt werden. Damit wird gleichzeitig ein Alleinverdienerfreibetrag wird nicht ge-
Schritt zur Beseitigung des sogenannten whrt, wenn der volle Absetzungsbetragfr
Mittelstandsbauches des Einkommensteuer- den mitarbeitenden Ehegatten gem 4,
tarifes getan. Der neue Tarif sieht bis zu Abs.4 Z.4 in Anspruch genommen wird.
einem Einkommen von S 200.000,- eine Diese Tarifreform ist bereits mit Wirkung
Ermigung gegenber dem bisherigen vom 1.1o.1967 in Kraft getreten, woraus

Tarif vor, welche in der Steuergruppe B folgt, da bei der Einkommensteuerveranla-
ohne Alleinverdiener- und Kinderfreibetrag gung bzw. bei Durchfhrung des Jahres-
im Hchstausma bei S 5.000,- jhrlich ausgleiches fr I97 die Einkommensteuer
liegt; diese ward bei einem darberliegenden bzw. Lohnsteuermit 3/4 nach den bisherigen
Einkommen systematisch abgebaut, soda Tabellen und mit I/4 nach den neuen Tabel-
bei einem Einkommen von S 434.700,- len zu bemessenwar.

keine Ermigungmehr gegeben wird.

V

Im Bundesgesetzblatt vom 2.8.I968 wurde tes und des Familienlastenausgleiches vom

unter Nr.302 das Bundesgesetz ber Ma- 27. Juni I968 kundgemacht, welches Gesetz
nahmen auf dem Gebiete des Abgabenrech- nach den erluternden Bemerkungen zur

I24



DR. R. HALPERN

teilweisen Deckung des Budgetdefzites abgabe vom Einkommen die von ster-
I969 und I97o bestimrnt ist. Artikel I dieses reich abgeschlossenen Abkommen zur Ver-

Gesetzes befat sich mit der Sonderabgabe meidung der Doppelbesteuerung des Ein-

vom Einkommen, welche fr die Kalender- kommens ausnahmslos anzuwenden sind,
jahre I969 und I970 erhoben wird; diese worauf ein Erla des Bundesministeriums

Sonderabgabe vom Einkommen haben alle fr Finanzen VOm 2I.10.I968 (AFV vom

natrlichen und juristischen Personen zu 26.Nov.I968 Nr.300) ausdrcklichhinweist.
entrichten, die der Einkomnensteuer bzw. Durch die Sonderabgabe vom Einkommen
der Krperschaftsteuer unterliegen. Sie be- sind die festen Steuerstze des Einkommen-
trgt fr natrliche Personen Io% der ver- steuergesetzes 1967 mitWirkung ab 1. Jn.
anlagtenoder m Abzugswegeeingehobenen I969 neuerlich gendert worden, wobei
Einkommensteuer, fr juristische Personen tieferstehend aus einem Erla des Bundes-
Io% der veranlagten oder im Abzugswege ministeriumsfr Finanzen vom I9.Sept.I968
eingehobenen Krperschaftsteuer, wobei in (AFV vom 29.1o.I968 Nr.277) jene Stze
letzterem Fall fr gewisse Steuerstufen eine angefhrt werden, welche von besonderem

bergangsregelunggetroffen wurde.1 Diese Interesse sind.

Sonderabgabe soll neben dem Beitrag vom I. Beschrnkt steuerpfichtigeArbeitnehmer
Einkonmen zur Frderung des Wohnbaues (66 Abs.2, Z.2 EStG I967),
und fr Zwecke des Familienlastenausglei- a) Soweit der steuerpfichtige Bezug die
ches in der Hhe von I8% und neben dem Betragsgrenze von 1o0 S tglich, 600 S

Beitrag nach dem Katastrophenfondsgesetz wchentlich, 2.60o S monatlich nicht ber-
in Hhe von 300 der Einkommensteuer steigt oder wenn es sich um in der Land- u.

(Lohnsteuer) bzw. Krperschafsteuer er- Forstwirtschaft ausschlielich krperlich t-

hoben werden. Die Erhhung der Beitrge tige Arbeitnehmer handelt ..... Io,5 v.H.

vom Einkommen von bisher I8% und 3%, des vollen Betrages der steuerpflichtigen
alSO 2I% durch die Sonderabgabeaufnsge- Bezge;
samt 3I% der Einkommensteuer (Lohn- b) frBetrge, soweit sie die Betragsgrenzen
steuer) bzw. Krperschaftsteuerbewirkt eine in lit. a bersteigen ........ 22,3 v.H.

Stegerung der tatschlich zu entrichtenden des vollen Betrages der steuerpflichtigen
Einkommensteuer(Lohnsteuer)bzw.Krper- Bezge.
schafsteuer samt Beitrgen gegenber I968 2. Sonstige Bezge neben laufendem Ar-

um ca. 8,26%. Beim Steuerabzug vom beitslohn( 67 Abs.1 bis 3 EStG 1967).
Kapitalertrag ( 85 ffEStG I967) und beim In der Steuergruppe nach Spalte
Steuerabzug in besonderen Fllen ( 90 ff I2 II
EStG I967) ist die Sonderabgabe vom Ein- A v.H. I9,6 v.H.7,9kommen von den in den Kalenderjahren

.................

B 5,9 v.H. I4,4 v.H.
I969 und I97o zuflieenden Einknften zu-

.................

B mit Knderfreibetrgenfr
sammen mit der Einkommensteueroder der

Krperschaftsteuer einzuheben und abzu-
I Person ......... 2,6 v.H. II,8 v.H.

fhren. Im brigen sind auf die Sonder-
abgabe die gesetzlichenVorschriftenber die I. Durch dasselbe Gesetz wurde die Verm-

Einkommensteuer und de Krperschaft- gensteuer fr die Jahre I969 und t97o um 50%
erhht.

steuer sinngem anzuwenden, woraus ins- 2. Die Steuerstze der Spalte I gelten fiir
besondere folgt, da auch auf die Sonder- sonstige Bezge bis S 8.000,- jhrlich.
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2 Personen ....... 1,3 v.H. 7,9 v.H. abgabe und die Einkommensteuer trgt
3 Personen ....... o v.H. 4,6 v.H. 83,857 v.H.

mehr als 3 Personen o v.H. 2,6 v.H. der Aufsichtsratsvergtungen.
3. Kapitalertrge( 87 Abs.I EStG I967):
a) Wenn der Empfnger (Glubiger) die Die wiederholtenderungdes Einkommen-

Abgaben trgt. . . . . . . . . . . I9,6 v.H. steuertarifes und die Tarifreform selbst lt
der Kapitalertrge; es interessant erscheinen, einen Vergleich

b) wenn der Schuldner die Abgaben trgt der Einkommensteuerbelastungin den Jahren
24,4 v.H. I96 bis I969 durchzufhren; der Aufbau

der Kapitalertrge. des Einkommensteuertarifesund seine Glie-

4. Beschrnkte Einkommensteuerpfichtige derung in Steuergruppen machen es dabei

( 90 Abs.I Z.I bis 3 und Abs.2 EStG I967): erforderlich, statt einer instruktiveren pro-

a) Wenn der Empfnger(Glubiger)die Ab- zentmigen Belastung die Einkommen-
gaben trgt ............... 22,3 v.H. steuer in absoluten Betrgen anzugeben. In

des vollen Betrages der Einnahmen; der tieferstehenden Tabelle werden in 4

b) wenn der Schuldner die Abgaben trgt Kolonnen die Einkommensteuem fr die
28,7 v.H. Jahre I966 bis I969fr gewisseEinkommens-

des vollen Betrages der Einnahmen. hhen ausgeworfen. Im Kalenderjahr I966
5. Unbeschrnkteinkomnensteuerpflichtige handelt es sich um die normale Einkom-

Aufsichtsratsmitglieder: mensteuerhheeinschlielich der seit Jahren
Die Aufsichtsratsabgabebetrgt gltigen r8oigen Zuschlge. Im Jahre I967
a) wenn der Glubiger (Empfnger) die erhhen sich einerseits diese I8oigen Zu-

Aufsichtsratsabgabetrgt.. 30 v.H. schlge auf 2Io, andererseits gilt die unter

der Aufsichtsratsvergtungen; IV dargelegte Tarifreform bereits ab I.10.

b) wenn der Schuldner die Aufsichtsrats- I967, soda sich fr dieses Jahr en Misch-

abgabe trgt ............ 42,857 v.H. tarif ergeben hat. Im Kalenderjahr I968 er-

der Aufsichtsratsvergtungen. scheint die Einkommensteuer nach der
6. Beschrnkt einkommensteuerpflichtige Tarifreform,also mit der vollenErmigung
Aufsichtsratsmitgheder( 90 Abs.I, Z.4 und einschlielich der 2Ioigen Zuschlge aus-

Abs.z EStG I967): gewiesen,whrendfr 1969 (und I97o) diese
Die Aufsichtsratsabgabe und die Einkom- Zuschlge 3 Io betragen. Dabei wurde das
mensteuer samt Beitrgen und der Sonder- im Jahre I967 neu geschaffne,jedem Steuer-

abgabe vom Einkommen betragen, pflichtigen zustehende Sonderausgabenpau-
a) wenn der Empfnger (Glubiger) die schale von jhrlich S 2.028,- - welches ab

Aufsichtsrtsabgabe und die Einkom- I. Jn. I968, wie unter III erwhnt, auf
mensteuer trgt.......... 45,6 v.H. S 3.276,- erhht wurde zur besseren Ver--

der Aufsichtsratsvergtungen; gleichbarkeit nicht abgezogen; dies auch

b) wenn der Empfnger (Glubiger) nur die deshalb nicht, da - insbesondere bei hheren

Abgabe von den Aufschtsratsvergtun- Einkommen - die tatschlichen Sonderaus-

gen trgt ............... 54,05 v.H. gaben in der Kegel hher als das Sonderaus-
der Aufiichtsratsvergtungen; gabenpauschale sind. Verglichen werden 5

c) wenn der Empfnger (Glubiger) nur de verschiedene Steuergruppen und zwar:

Einkommensteuertrgt .. 65,I57 v.H.

d) wenn der Schuldner die Aufichtsrats- ) Die Steuergruppe I bzw. A, d.s. ledige
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Personen bis zum Alter von 42 Jahren ratete Personen sowie ledige Personen,
(dieses fr das Kalenderjahr I966 geltende die das bei der Steuergruppe I angefhrte
Alter stegt jedes 2. Jahr um I Jahr an, Iebensalter berschritten haben.
bis im Jahre I98I das 50.Lebensjahrend- 4) Steuergruppe HI x/BI, d.s. Personen,
gltig mageblich ist.) denen Kinderermigungbzw. nach der

2) Die Steuergruppe II bzw. B ohne dem Tarifreform ein Kinderfreibetrag fr ein

erstmalig im 4.Quartal des Kalender- Kind zusteht.

jahres I967 geltenden Alleinverdener- 5) Steuergruppe III 4/B4, d.s. Personen,
freibetrag. denen Knderermigung fr 4 Kinder

3) Die Steuergruppe II bzw. B mit Allein- bzw. 4 Kinderfreibetrge zustehen; bei
verdienerfreibetrag; die Steuergruppe II 4 und 5 wurde kein Alleinverdienerfrei-
bzw. B betrifft im wesentlichen verhei- betrag bercksichtigt.

1966 I967 I968 I969

S 15.ooo,-
1. Steuergruppe I (A) 455 4I 3 253 274
z. Steuergruppe II (B)

ohne AV 253 238 I74 189
3. Steuergruppe II (B)

mit AV 253 - -- --

4. Steuergruppe III/I
(BI) (I. Kind) ....

5. Steuergruppe III/4
(B4) (4 Kinder) ....

S 5o.ooo,-
I 1 I.937 II.899 Io.874 II.772
2 7.814 7.953 7773 8.4I5
3 7.8I4 7.665 6.660 7.2IO

4 6.502 6.457 5.825 6.306
5 1.866 I.628 770 833

S 1oO.OOO,-
I 3 1.402 31.768 30.348 32.986
2 23.126 23'568 23.I 33 25.045

3 23.I26 23.254 2I.874 23.682
4 2I.814 22.009 20.93I 22.660

5 I7.I78 I6.635 I3695 I4.827
S 150.0oo,-

I 54.625 55.221 52.844 57.2II
2 42.218 42.787 41.273 44.684
3 42.218 42.369 39.82I 43.I12

4 40.95I 4I.177 38.732 41.933

5 36.449 35.628 30.383 32.894
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1966 1967 1968 I969
S 200.000,-

I 81.687 82.232 77.689 84.055
2 65.150 65.563 61.875 66.944
3 65.I50 65I07 60.I88 65I62
4 64.673 64.322 58.954 63826
5 6I.742 59.856 49.49I 53.582

S 250.00o,-'-
I I08.827 IIO.2IO I06.060 II4.825
2 88.160 89.306 86.oI9 93.I28
3 88.160 88.83I 84.13I 9I.032

4 88.073 88.392 82.631 89.460
5 87.II2 84.869 71.499 77.408

S 300.000'-
I I25.967 I38.I91 I34.495 145.6I0
2 1 Il.I70 II3.052 IIO.219 119.328

3 II.I70 II2.577 I08.283 II5.I36
4 III.170 II2.221 IO6.831 1I5.660
5 III.I70 IO9.490 95.699 l03608

S 400.000,--
I 190.247 194456 192.572 208.487
2 157.I90 l60.847 159.827 173.035

3 157.19o I60.368 I57842 I7o.887
4 I57.I90 I6O.IOI I56.354 I69.275
5 I57.I90 157.262 144.944 156-922

S 5oo.ooo,-
I 244.527 251.1o2 251.86o 271.37o
2 203.2I0 208.943 2Io.644 228.053
3 203.2I0 208.462 208.611 225.852
4 203.2I0 208.IO2 207087 224.20I

5 203.2I0 205336 I95398 21 I.547

VI

Versucht man eine kurze zusammenfassende Tarifverzerrungenzu beseitigen und ander-

Wrdigung der dargestellten Reform, so erseits durch Milderung der Progression in

darfenleitendvom Standpunktder Rechts- den unteren Tarifbereichen den Leistungs-
scherheitdie Neukodifkation des Einkom- willen einen Anreiz zu geben. Bercksichtigt
mensteuergesetzes 1953 nach bisher 22 man allerdings den Zeitpunkt des Inkraft-
Novellen eindeutig begrt werden. Auch tretens der Tarifreform (I.Io.I967) und de

das Herzstck der groen Einkommen- Tatsache, da einerseits bereits ab I.2.I968
steuerreform, de Tarifreform wre, isolert durch Erhhung der Umsatzsteuer und der

betrachtet, grundstzlich positiv zu wrdi- Ausgleichsteuer rund 1,9 Milliarden S

gen, da sie sich einerseits bemhte, bisherige mehr aufgebracht werden muten und
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andererseits de Budgetlage mit I.Jn.i969 Hhe eine Enkommensteuerprogression
mt der Sonderabgabe vom Einkommen grundstzlich rchtig bzw. angemessen ist,
eine neuerliche 8,26'oige lineare Erhhung lt sich endlos diskutieren, wobei aber fest-

der Einkommensteuererzwang, so wird man gestellt werden mu, da-die meisten euro-

den Zeitpunkt der Tarifreform als schwer pischen Steuerrechte, aber auch das ameri-

verstndlichbezeichnen mssen. kanische Steuerrecht diese Progressionz.Teil

Im einzelnen wre zu der Tarifreform fest- wesentlichstrker als der sterreichischeEin-

zustellen, da sie anscheinend zu sehr mt komnensteuertarif bejahen. Da auch der

dem Blickpunkt auf jene Ehepaare, bei wel- sterreichische Einkommensteuertarif pro-

chen beide erwerbsttige Arbeitnehmer gressiv st, schent es n gewsser Bezehung
sind, ausgearbeitet wurde, ohne zu ver- wdersinnig, wenn Kinderfreibetrge in

suchen, die systemwidrige und zum Teil gleichbleibender Hhe ohne Rcksicht auf

unberechtigteBevorzugungder Besteuerung die Hhe des Einkommens gewhrt werden

derartiger Ehepaare bis zu einem Haushalts- und damit die Steuerermigungfr Kinder
einkommen von S I 50.000,- jhrlich abzu- bei wachsendem Einkommen stets hher

bauen. Durch die Einfhrung des Allein- wird, womit geradezu das Gegenteil der

verdienerfreibetrageswird die Bevorzugung Progressionswirkungdes Einkommensteuer-
der gemeinsam vcrdienenden, nicht veran- tarifes erreicht wird.

lagten Ehegatten offensichtlich verewigt, Weiterhin erscheint es nicht berzeugend,
ohne da durch diese neue, komplizierte da diese Kinderfreibetrge bei der Lohn-

und gleichfalls systemwidrge Manahme besteuerung beiden Ehegatten gewhrt wer-

eine wirklich gerechte Lsung erzielt wer- den, whrend sie bei der Einkommensbe-
den kann. Und wie will man endlich - wenn steuerung nur einem Ehegatten zustehen.

man nicht den vorerwhnten falschen Blick- Gewi stand nach dem bisherigen Tarif die

winkel fr diesen Reformpunktanerkennt - Steuergruppe III nit Kinderermigungbei

objektiv die Anomalie erklren, da der der Lohnbesteuerungauch beiden Ehegatten
AlleinverdienerfreibetragbeiNetto-Erwerbs- zu, doch waren hier de Auswirkungen
einknften des zusamnenzuveranlagenden schwcher und nicht so deutlich sichtbar.

Partners ber S 3.000,- jhrlich wegfllt, Nun aber mssen wir uns vor Augen halten,
durch dessen Einknfte nach 2, Z.5-73 in da einem Ehepaar mit beispielsweise 5

unbegrenzter Hhe aber nicht beeinfut Kindern bei der Lohnbesteuerung sowohl

wird Hier htte nur ein Splttingverfahren fr den Ehemann als auch fr die Ehegattn
eine wirklich gerechte und endgltige Ab- Freibetrge von je S 38.000,- zustehen;
hilfe bringen knnen, wobei nicht verkannt kommt es in derartigen Fllen zu keiner

wird, da eine dahinzielende Reform auch Zusammenveranlagung, so bleiben Freibe-

problematisch gewesen wre. trge in der Hhe von S 76.000,- abzugs-
Die Ersetzung der bisherigen Kinderermi- fhig; kommt es hingegen zu einer Veranla-

gung, welche bei einem Einkommen von gung, so werden Freibetrgevon S 38.000,-
etwas S 280.000,- bereits abgebaut war und gestrichen, was sich noch dadurch ver-

schon lngst htte valorisiert werden sollen,
durch die Kinderfreibetrge, welche ohne
Rcksicht auf die Hhe des Einkommens 3 Hier handelt es sich um Einknfteaus Kapital-

vermgen, Einknfte aus Vermietung und

gewhrt werden, erscheint gleichfalls be- Verpachtung und gewsse sonstige im Gesetz

denklich. ber die Frage, ob und in welcher taxatv bezeichnete Einknfte.

I29



STERREICH: EINKOMMENSTEUERGESETZI967

schrft, da der Pauschalabzugsbetrag von nen Nutznieer der Einkommensteuerre-
S 1.248,- nach 5I, Abs.5 und das Sonder- form unter Bercksichtigung der Tarifer-
ausgabenpauschalegleichfalls bei der Lohn- hhung ab I. Jn. I969 sind daherdie Bezie-
besteuerung beiden Ehegatten zusteht, bei her hherer Einkommenmit Kinderermi-
der Veranlagung aber nur einmal gerechnet gungen- insbesonderefr mehrere Kinder -
wird. wobei die Frage unbeantwortet bleibt, ob
Es ist richtig, da diese steuerliche Diskrimi- bei dem offensichtlich hohen Finanzbedarf
nierung, welche sich im Falle der Veranla- des Staates gerade dort eine Steuerermi-
gung derartiger Ehepaare ergibt, durch die gung gegenber allgemeinen Steuererh-
Hrteklauseln des 93 gemildert werden, hungen htte eintreten drfen. Da endlich
welche nunmehr strkere Bedeutung als bis- die Sorge besteht, die auf 2 Jahre befristete
her erlangen. Trotzdem schent diese Rege- Sonderabgabe vom Einkommen knnte
lung keineswegs befriedigend und es bleibt verlngert werden, darf nicht Wunder
abzuwarten, ob dagegen bereits geuerte nehmen, da derzeit noch nicht abgesehen
verfassungsrechtliche Bedenken nicht tat- werden kann, ob sch die Budgetlage ab
schlichbegrndetsind. I97I bessern wird.
Vergleicht man endlich die Entwicklung Endlich darf abschlieend noch als unbe-
der Einkommensteuerbelastung nach dem friedigend bezeichnet werden, da die
unter V gebrachten Tarifvergleich, so mu gegenstndliche Einkommensteuerreform
festgestellt werden, da die Ermigung, nicht dazu verwendet wurde, die Dskri-
welche die Einkommensteuertarifreformab minierungen von beschrnkt einkommen-
I. Oktober I967 brachte, durch die Ein- steuerpflichtigen Personen zu beseitigen.
kommensteuererhhungab I.Jn.I969 in der Bekanntlich besteht in sterreich noch im-
Regel nicht nur rckgngig gemacht, son- mer der aus dem deutschen Einkonmen-
dern auch durch Erhhung ersetzt wurde. steuerrecht bernommene derzeitige 97
Dabei kann man der Tarifentwicklunghin- EStG, gem welchem insbesondere die
sichtlich der Milderung der Progression Bestimmungen ber die Sonderausgaben
in den SteuergruppenA und B nocl folgen. nach IO und damit auch ber den Verlust-
Nicht mehr verstndlich erscheint aber die vortrag, aber auch die Bestimmungen ber
schongenerellinFrage gestellte Auswirkung die auergewhnliche Belastung nach 33
der neuen Kinderfreibetrge,die es mit sich und die begnstigten Steuerstze bei auer-
bringt, da bei einem Kderfreibetrag di ordentlichenEinknftennach den 34 und
EinkommensteuerI969 - trotz der Erhhung 34a nicht angewendet werden drfen. Diese
der Einkommensteuer seit I966 um I3o - Diskriminierungender beschrnkten Steuer-
erst bei einem Einkonmen von etwa pflichtigen in sterreich sollten endlich
S 250.000,- die Einkonmensteuer I966 durch eine angemessene Novellierung des
bersteigt, whrend dies z.B. bei 4 Kindern 97 - wie es z.B. in der Bundesrepublik
erst bei einem Einkommen von rund Deutschland schon lange der Fall ist - be-
S 4oo.ooo,- der Fall ist. Die noch verbliebe- hoben werden.
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THE NEW TAX TREATY BETWEEN THE UNITED KINGDOM
AND FRANCE

A new tax treaty has been recently signed were specificallyexcluded from the scope of
between U.K. and France on May 22, the old treaty, according to artiCle 2-I-b.
1968. It is meant to replace the previous
treaty of December I4, I950. II - DIVIDENDS (ARTICLE 9)
Such revamping was made necessary owing A) paidfiom U.K to France
to the considerable changes which have According to the I950 treaty, dividends
occurred in both countries since the last few paid from UK to France were subject to

years. ncome tax at the standard rate (41.25%).
Thisnew treatyshows considerableimprove- Now, according to article 9 of the new

ment over the older one, especially in the treaty, the rate ofwithholdingtax applicable
field of dividends and interest. It generally is reduced to I5%.
follows the pattern of the OECD draft with Moreover, when a British corporation is a

some deviations due to the special character subsidiary of a French corporation wlich
of the tax systems which prevail in both holds at least Io% of the voting power, the
countries. withholding tax is applicable at a lower rate

We will not analyse the practical impact of of only 5%.
the new treaty, which is not yet ratified by The dividends which can benefit of the 5o
both countries and therefore will only enter reduced rate must have been paid out of in-
into application after such ratification. come accrued I2 months or more before
However, according to article 30, the Con- the parent company became owner of the
vention has effect in the UnitedKingdom for shares. Such limitation does not apply
income tax, including surtax (other than n- however if such acquisition has been made
come tax in respect ofdividends paid'before bona fide and not primarily for the purpose

April 6, 1966) and capital gains tax from of securing the benefit of the reduced rate.

April 6, I966, and for corporation tax from It must be noted here that, in the 1950

April I, I964. In France, it has effect for treaty, the reduction of wthholding tax

withholding tax and prcompte on amounts was provided for, in the case of subsidiares,
payable on or after January I, 1966, and as by article 7 but only in the case of French
regards other taxes for the assessment year subsdiaries of U.K. companies (and not the
I966 and subsequentyears. reverse case) and provided that the rate of
References to articles appearing in the titles participation of the parent company in the
hereunder all refr to the new treaty. subsidiary amounted to at least 50% of the

capital.
I-- TERRITORY

Article 2 of the new treaty gves a broader
defnition of the territory to which the new

* Patrick Durand is a Docteuren Droit, member

treaty is applicable by including the over-
of the British Bar and tax consultant in Paris;
Jacques Latscha is a Professor of Public Law

seas dpartements such as Guadeloupe, at the Law School of the University of Poitiers
Guyane, Martinique and Runon, which in France.
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B) paid fom France to U.K. Frenchshareholder Britishshareholder
The reduced rates of I5% (and respectively Dvidend moo Dividend IOO

5%) apply as indicated above. Tax credit 50 Withholdingtax 15
The French subsidiary of a U.K company
will therefore, if the UK holds at least IO% Gross income 150 Gross income 85

of the voting stock and if the dividends are Apparently, there is here a discrimination.

paid out of income accrued I2 months Already the Swiss and German Govern-

before the acquisition,.be liable to a reduced mentshave made some demonstrationsto the
rate of tax amounting to 50 of the gross French authorities in this respect. It is ex-

dividend. pected that the benefit of the tax credit will
One other point ofgreat importancemust be be extended to German residents and Swiss

outlined here. Since July I2, 1965, French bona fide residents who will give evidence
tax law has been completely revamped. of their liability to Swiss income tax at the
A new system of tax credit on dvidends standard rate. It seems, however, that the

(known in French as avoir fiscal) was granting of such advantages to German and

adopted. A practical example will show the Swiss residents could be construed as a

actual mechanismofsuch tax credit. discrimination.

a) Assuming that a Frenchcorporation
shows profit of (ARTICLE I)a gross 200 III - INTERESTS I

it will be liable to corporation tax A) paidfrom U.K. to France

(50%) Ioo The rate of withholding tax is limited to

Io%, as opposed to the standard rate of in---

b) The net profit Ioo come tax (41.25%) applicable in the old
is assumed distributed as a dividend treaty.
to the shareholders. B) paid fom France to U.K.

c) When receiving a dividendof Ioo The rate is also limited to IO% with the
t:he shareholder is given a tax credit exception of negotiable bonds (obligations)
of 50% 50 issued in France prior to Ist January, I965,

which are subject to a I 2'/0 withholding tax.--

thus making a total taxable income C) Inter-companiesinterest

of I 50 In order to clear a possible misunderstanding
d) If the shareholder pays income tax whch mght result from the dfferences in

at the rate of 50%, he will be liable the national tax systems of both contracting
to a tax of 75 states, paragraph 5 (a) of article I I indicates
He will however use the tax credit that interest paid to a non-resident com-

(c) above to offset part of his tax pany shall not be treated as a distributionof
liability 50 dividend made by the company resident in

either state wlich is paying such nterest.--

His net tax will amount to 25 Such lmitaton, however, as indicated n

paragraph 5 (b) of same article I I, shall not

In the same situation, the same dividend of
See PATRICK DURAND: Taxation of

roo paid to a British resident is subject to a
I.L

Dividends in France a discrinination: Bulletin
withholding tax of I5%. Both situations

-

for international fiscal documentation, Amster-

compare as follows: dam - vol. XXJanuary I966, No. I.
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apply if 50Oo or more of the voting power business in which s exercised, in whole or in
in the company receiving the interest is part, the activity of the enterprise, but does
controlled directly or indirectly by a person not include an agency unless the agent has,
or persons resident in t:he contracting state and habitually exercises, a general authority
other than the one where is located such to negotiateand concludecontractson behalf
company. of such enterprise or has a stock of mer-

Paragraph 7 of same article I I provides t:lat, chandise from which he regularly fills orders
if a special relationship exists between the on it:s behalf. In this connection:
payer and the recipient of interest, the i) An enterprise ofone ofthe territories shall
amount of interest which may exceed the not be deemed to have a permanent esta-

actual amount which would have been paid blishment in the other territory merely be-
in an arm's length transactionwill be treated cause it carries on business dealings in that
as a dividend,and therefore subject to a I5% other territory through a bona fide broker or

withholding tax as provided for in article 9. general comnission agent acting in the
This will not preclude the tax authorities of ordinary course ofhis business as such;
the contracting state where the payer is ii) The fact that an enterprise of one of the
resident to refuse such interest as a deductible territories maintains in the other territory a

expense, and to have it taxed as reintegrated fxed place of business exclusively for the
n the profits of the payer, as generally pro- purchase of goods or merchandise shall not

vided for in article 8 of the new treaty. ofitselfconstitutethat fixed place ofbusiness
a permanent establishmentof the enterprise;

IV - ROYALTIES (ARTICLE I2) ii) The fact that a company which is a

The general principle of the old treaty resident of one of the territories has a sub-
remains the same, i.e. no withholding tax is sidiary company which is a resident of the
applicable to royalties paid to a resident of other territory or which carries on a trade or

one state by a resident of the other state. business in that other territory (whether
The definition of royalties in the new through a permanentestablishmentor other-
treaty (paragraph 2 of article I2) iS quite wise) shall not of itself constitute that subsi-
broader than the one used in the old conven- dary company a permanent establishment
tion. It now specifically includes copyrights of its parent company.

ofliterary and artistic works which were not

listed in article o ofthe old treaty. Treatyof22nd May I968 (article 4(2) to (5) -
(2) The term permanent establishment

V - PERMANENT ESTABLISHMENTS shall include especially:
A) definition (article 4) a) a place of management
It is interesting to compare the definition b) a branch
which appeared in the old treaty with the c) an office
new one. d) a factory
Treaty of I4th December 1950 (article 2 e) a workshop
(I) k - f) a mine, quarry or other place ofextrac-

k) The term permanent establishment, tion ofnatural resources

when used with respect to an enterprise of g) a buildingsite or constructionor assembly
one of the territories, means a branch, projectwhich exists for more than twelve
management factory, or other fixed place of months.
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(3) The term permanent establishment Although not as sophisticated as the defini-

shall not be deemed to include: tions adopted in the new U.S./French Tax

a) the use offacilities solely for the purpose treaty of 28th July I967, the new U.K./
of storage, display or delivery of goods or French treaty is a considerable improvement
merchandise belonging to the enterprise; over the previous one, and it follows the

b) the maintenance of a stock of goods or pattern recommended by the OECD Draft.

merchandise belonging to the enterprise
solely for the purpose of storage, display or B) Taxation

delivery; The old treaty provded for the taxation of

c) the maintenance of a stock of goods or the profits of the permanent establishment
merchandise belonging to the enterprise of a British company in France at the Taxe

solely for the purpose of processing by proportionnelleon the whole profits of such

anotherenterprise; establishment.

d) the maintenance of a fixed place of The French law of I2th July I965 has com-

business solely for the purpose ofpurchasing pletely revamped the existing system and,
goods or merchandise, or for collecting n- as a matter of principle, all profits of per-

formation, for the enterprise; manet establishmeltS of foreign corpora-

e) the maintenance of a fixed place of tions in France are first of all liable to

business so]ely for the purposeofadvertising, corporation tax at the standard rate of 50o,
for the supply of information, for scientifc the balance being subject to a withholding
research or for similar activities which have tax at a standard rate of 250o.
a preparatory or auxiliary character, for the However, article IO of the new treaty

enterprise. specificallyprovides that the withholdingtax

(4) A person acting in a contracting state on applcable to the net profits of such perma-

behalfof an enterprise of the other contract- nent establishmentofa British corporationin

ing state-other than an agent of an in- France shall not exceed 15% oftwo-thirdsof

dependent status to whom paragraph (5) the profits of such establislment, after

applies-shallbe deemed to be a permanent corporation tax. The following example
establishment in the frst-mentioned state if will give the practical meaning of such

he has, and habitually exercises in that state, disposition:
an authority to conclude contracts in the Gross profit 2,400

name of the enterprise, unless his activities Corporation tax (mpt sur les

are limited to the purchase of goods or socits) I,200

merchandise for the enterprise.
(5) An enterprise of a contracting state shall Net profit I,200

not be deemed to have a permanentestablish- Withholdingtax

ment in the other contracting state merely IS/IO0 X 2/3 X I,200- I20

because it carries on business in that other
state through a broker, general commission Accordingly, the rate ofwithholding tax on

agent or any other agent of an independent net profits of permanent establishments

status, where such persons are acting in the amounts to Io% of such net profits, which

ordinary course of their business. is an intermediate figure between the two

rates of 15% and 5% applicable to dividends
as we have seen above.
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VI - INCOME FROM REAL ESTATE here complete details of the mechanism in-
Article 5 deals with the standard treatmentof volved, since the length of such matters is
income from real estate and immovable not compatible with this general survey.

property. Article I3 is quite new and is

connected with profits deriving from the VII - TAXATION OF BRITISH

alienation of shares in a real property co- INDIVIDUALS LIVING IN FRANCE

operative company. A certain number of articles of the new

Two French laws of March I5, 1963, and treaty are dealing with specifc problems
December I9, 1963, have drasticallychanged such as teachers, students, diplomatic and
the approach to taxationofreal estate profits. consular officers, etc.

The essence of this new legislation can be It should be however noted that a great
summarized as follows2: profits made on improvementhas been made by article 24 c)
constructible land and/or shares of corpora- dealing with the avoidance of double taxa-

tions which are known as socts immo- tion.
bilires transparentes are treated as ordinary Prior to the new treaty, a British citizen hav-
income; prior to the new laws, they were ing his permanent residence outside France,
considered in France as capital gains and free but nevertheless owning in France a villa,
from any tax ofany kind. building or other real estate asset, was

The socits immobilires transparentes taxable in France upon all hs income
are a special type of corporation which are derived from French source, according to

meant to create a special kind of real estate article I64-2 of the French Tax Code.

joint ownership for house buildings. Their Ifhe had an ancillary residence at his disposal
shareholders are entitled upon liquidation to (n French: rsidence secondaire), he was

receive the full ownership of the portions taxable on all his French income, unless
of the building referred to in the articles of the estimated rental value of his ancillary
the corporation. If for nstance any share- residence multiplied by five showed a

holder,whenpurchasingshares, is specifically greater figure, as in such case the latter
attributed these shares corresponding to a amount would have been retained as taxable
certain flat in the building, he is considered income. Iffor instance a non-resident,having
as having ownership of sad flat. This is nevertheless a rsidence secondaire in

why such corporations are said to be trans- France, had income of French origin as

parent, since their purpose is to act as a follows:

legal shell embodying the interests of their dividends I 5,000 Frs

members, and are not, in the sense ofFrench rent ofproperty 5,000

law, owners ofthe building (or parts thereof) copyrights IO,000

in their personal capacity.
Real estate profits made by non-residents 30,000 Frs

under the two above-mentioned French and if, on the other hand, the estimated rent

laws of I963 are taxable in France, even if

their origin is only attributable to shares of 2. It is not possible to give here all technical

the transparent corporation. details of the new system, which has led to

numerous books and papers in France.
A complex legislation makes a distinction

between speculative and non-specula-
3. Cf PATRICK DURAND & JACQUES
LATSCHA: Taxation of British individuals

tive profits. It is not our intention to give living in France - BIFD I968 _ page III.
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value of his rsidence secondaire was Any British resident having a villa for n-

3,000 Frs per annum,hs taxable income was stance on the French Riviera, will no more

amounting to 30,000 Frs, as 3,000 Frs x5= be subject to a theoretical assessment based
i5,ooo Frs is not in excess of30,000 Frs. upon the rental value of his residence.
But if all the estimated rent value was

Io,000 Frs p.a., his taxable income was: These short comments will hopefully show
IO,000 X5= 50,000 Frs. the advantagesof the new treaty as compared
Now thanks to the new treaty which reads to the old one which wil1 certainlyconstitute
s follows: an ncentive for investmentsin eithercountry
A resident of a contracting state who by each contracting state. It is a happy step
maintainsone or more places ofabode in the towards the elimination of heavy double
ther contractingstate shall not be subject in taxations which are always a stumbling
that other state to an income tax according block for the development of nternational
to an imputed income based on the rental trade.
value of the place or places ofabode.

OLD TREATY NEW TREATY

withholding tax applicable in withholding tax applicable in
FRANCE U.K. FRANCE U.K.

Dividends
general case 25/ 4I.25 15/o 15o
Subsidiaries
participation at least Io% 2500 4I.25% 5% 5%
participation between
Io% and 50% 25% 4I.25% 5% 5%
participation at least 50% IO% I0 o 500

.

50.o
Royalties 0 0 0 0

Interest

general case 2500 41.25,00/ IO,/ IOo
Negotiable bonds
issued before Jan. I, I965 120/ 41-250 IZo IO/0
Negotiable bonds
issued after Jan. I, I965 IO/ 41.25o. IO% IOo
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CANADA
BANKER'S 'INTEREST'

Foreign banks and lenders dealing on an credits, or is deemed by Part I to pay or

international bss must be capable of credit, to him as, on account or in lieu of
assessing their interestyield on a competitive paymentof, or in satisfactionof,
basis and in many cases' this can only be (b) Interest.-interestexcept
achieved if the loan can be made free of (i) interest payable by a non-resident-owned
withholdng tax. investmentcorporation,
In Canada the matter of debt and equity (ii) interest payable on

financing is of major importance, especially (A) bonds ofor guaranteedby the Govern-
when one is appraised of the fact that a ment of Canada issued on or before
majorityof the Canadian Natural Resources December 20, 196o, or

and Manufacturing facilities are foreign (B) bonds of or guaranteed by the Go-
owned. vernment of Canada issued after Decem-
Canada is looked upon as somewhat of a ber 20, 196o, and before Aprl I6, I966,
lenders and investors paradise because it has the interest on which is payable to the
an obvious and predcted growth potential government or central bank of a country
ofphenomenalproportions and the astound- other than Canada or to any international
ng debt consciousnessof its people. organization or agency prescribed by
Part III of the Canadian Income Tax Act regulation, or

mposes a wthholding tax on certain classes (C) bonds, debentures, notes, mortgages,
of income including dividends, interest and hypothecs or similar obligations
royalties earned in Canada by non-residents. I. of or guaranteed by tle Government
The class of income that shall be discussed of Canada,
herein is INTEREST. SeCtiOn IO6(I)(b) is the 2. of the governmentof a province oran

relevant section under Part III covering agent thereof,
the question of INTEREST which is important 3-of a municipality in Canada or. a

to bankers and lenders who are faced with municipal or public body performing a

the problem of withholding tax and its function of government in Canada,
exemptions on a current basis in their 4. of a corporation, commission or

dealings with Canada. This section is association not less than 9000 of the shares
reproduced from the Canadian Income Tax or capital of which is owned by Her
Act as follows: Majesty in right of a province or by a

Canadian municipality, or of a subsidiary
PART III-TAX ON INCOME FROM wholly-owned corporation that is sub-
CANADA OF NON-RESIDENT PERSONS sidiary to such a corporation, commission

or association,
SEC. 1o6. Non-Residents Tax 5. of an educational nstitution or a

(I) Tax. Every non-resident person shall hospital where repayment of the principal
pay an income tax of I 5% on every amount amount thereof and payment of the
that a person resident in Canada pays or interest thereon is to be made, or is
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guaranteed,assuredor otherwisespecifical- (D) any debt owing by a bank to which

ly providedfor or secured by the govern- the Bank Act applies, as or on account of
ment of a province, an amount deposited with that bank that
issued after April IS, I966, is not repayable in Canadian currency,

(iii) interest payable in a currencyother than (E) any obligation entered into in the
Canadian currency to a person with whom course of carrying on a business in a

the payer is dealing at arm's length, on country other than Canada, or

(A) any obligation where the evidence of (F) any obligation entered into by the
indebtedness was issued on or before payer after December 20, I96O, upOn
December20, I96O, assuming an obligation referred to in

(B) any obligation where the evidence of clause (A) in consideration or partial
indebtednesswas issued after December20, consideration for the purchase by the
I960, if the obligation was entered into payer of property of the vendor that
under an agreement in writing made on constituted security for that obligation, if
or before thatday, underwhich the obligee the payer uponenteringinto the obligation
undertook to advance, on or before a undertook to pay the same amount of

specified day, a specified amount at a money on or before the same date and

specified rate of interest or a rate of at the same rate of interest as the vendor
interestto be determinedasprovidedin the ofsuchpropertyhad undertakenin respect

agreement, to the extent that the interest of the obligation under which he was the

payable on the obligation is payable obligor,
I. in respect of a period ending not later (for the purpose of this subparagraph,
than the earliest day on which, under nterest expressed to be computed by
the terms of the obligation determined as reference to Canadian currency shall be
of the time it was entered into, the obligee deemed to be payable in Canadian
would be entitled to demand payment of currency);and
the principal amount of the obligation or (iv) interest payable on any bond, debenture
the amount outstandng as or on account or similar obligation issued after June :[ 3,

of the principal amount thereof as the I963 to a person to whom a certificate of
case may be, ifthe terms ofthe obligation exemption that is in force on the day the
determined as of that time provided for amount is paid or credited has been issued
suchpaymentonor afier a specifiedday, or undersubsection(9);
2. in respect of a period ending not later
than after the time the obligation We will examine two sub-sections ofone year now

was enterednto, in any other case, this section because the remainder can be

(C) any bond, debentureor similarobliga- read clearly and requires no explanation or

tion issued after December 20, I96O, for nterpretation.
the issue of which arrangements were

made on or before that day with a dealer o6 () (b) (iii)
in securities,Jfthe existenceofthe arrange- The interpretationof this sub-section is that

ments for the issue ofthe bond, debenture a loan must be made in a foreign currency,

or similar obligation can be established repayable in a foreign currency and the

by evidence in writing given or made on iterest must be calculated on the foreign
or before that day, currency principle sum and the nterest must
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must be paid in a foreign currency. pursuant to this sub-sectonexempt from
When reading this sub-sectionon or before Canadian withholding tax.

that day means on or before December20, Hence, other then as explained hereinabove,
196o. this sub-sectionhas no application to current

Hence (iii) (A) appears clear andstates thatn- I969 lending situations in order to assist one

terestonan obligation(promissarynote, debt in obtaining a withholding tax exemption
agreements,bondsetc.) where the agreement involving interest payable as a result of a

in writing was made and the evidence or foreigncurrency loan by a non-resident to a

documentofindebtedness or obligat:ion was Canadianresident.
issued on or before December 20, I960 is not

subject to Canadianwithholdingtax. 06 () (b) (iii) (D)
However (iii) (B) states that where an agree- This sub-section refers to a foreigncurrency
ment in writing referring to an obligation deposit account wth a Canadianbank where
was entered into on or before December 20, the principle sum is deposited in a foreign
I960 for the issuance ofa documentevidenc- currency, the interest is calculated by
ing the obligation such as a promissary note reference to the foreign currency principle
or bond etc. after December 20, I960 say sum and the interest is payable in a foreign
February I, I961 for any period thereafter, currency and the interest is not subject to a

say fifeen years, then during the whole Canadian wthholding tax.

outstanding period of the loan, the interest This sub-section is of immense importance
payable by the Canadian resident to the to foreign banks and lenders dealing with
non-resident is not subject to Canadian Canadian banks and Canadian residents

withholding tax. because of the obvious correlation between
The loan must be a term loan, otherwise the aforesaid. I assume that during periods
interest on a demand loan is only exempted of short money supply and rising nterest

from Canadian withholdingtax for one year rates in Canadathat foreignbanks and lenders
from the date ofenteringnto the obligation. will examine this sub-secton very closely.
Now obviously this sub-section deserves an

explanation for two reasons: CONCLUSION

(I) Foreign currency is involved both as to In conclusion, one might say that foreign
principle and interest. banks and lenders on an international basis

(2) Foreign banking nstitutions and lenders have extremelygood cause to look at Canada

may be involved with promissary notes, as a suitable lending area.

debt agreements, bonds or obligations In fact as an investment area, Canada has
that commenced on or before Decenber shown a genuine desire to invite Equity
20, 1960 and that by its term or nature Capital and Financing by allowing a special
have yet to mature and naturally the type of Non-Kesident Investment Corpora-
withholding tax shall become an issue tion known as the Non-Resident Owned
when these obligations are examined fr Investment Corporaton to exst in Canada

purchase or security on current loans. at a reduced tax rate of15o ofits taxable in-

(3) Obligations made and issued after come, provided this type of corporation
December 20, I96O when the loan is in complies strictly with the defniton set out

foreign currency and the interest is in the Canadian Income Tax Act. Hence

payable in a foreign currency is not wthout too much departure one might
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comment summarily on this type of cor- the amount taxable exceeds $35,000.00, if
poration which by definition, at least 95% the amount taxable exceeds $35,000.00.
of the aggregate value of its issued shares The ordinary corporation is subject to an

and all of its bonds, debentures and other additional increase in rate of 3% pursuant
funded indebtedness must be beneficially to the Old Age Security Act and a tempora-
owned by Non-Residentpersons. ry surtax of 3% during the year I968 and
In addition to the reduced tax rate, interest I969 whereas the privileged Non-Resident
and dividends payable by this type of Owned Investment Corporation is not

corporation to Non-Residents is exempt subject to this additional tax rates or surtax.

from the CanadianWithholdingTax of I5% So generallyspeakingifNon-Residentshave
pursuant to section 106() (b) (i) and o6(Ia) an eye for lending or investing in Canada
respectively of Part III of the Canadian one can usually find attractive tax provisions
Income Tax Act. on a straight forward basis that would suit
The usual corporate rate by way of com- the lenders business purposeswithouthaving
parison is 18% of the amount taxable if the to resort to numerous concocted plans and
amount does not exceed $35,000.00 and schemes.
$6,3oo.ooplus 47% ofthe amount by which
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INTERNATIONALTAX LAW - A HALF CENTURYOF PROGRESS

The development of international tax law over five decades has been synthesized by Dr.
Mitchell B. Carroll, Presidentofthe InternationalFiscal Association, in the July and October
I968 issues of The International Lawyer, an authoritative quarterly published by the
American Bar Association's Section of International and Comparative Law. (Mr. Carroll is
ofcounsel, Coudert Brothers, Attorneys, New York).
Part I describes the Americancontributionto this branch of treaty law which officially began
at the time of the author's participation in a meeting in Somerset House, London, of the
League ofNationsCommitteeofTechnicalExperts on Double Taxation, and was continued
in succeeding League Committeesand Conferences. It outlines the formulationola series of
model conventions at meetings in Geneva, Mexico City, and again in London in I946. The
Geneva drafts of 933 and I935 reflected the results ofan on the spot survey by the writer
ofthe methods employedby tax administrationsin some 30 countries in Europe, the Western

Hemisphereand Asia, in dividing the profits of international enterprises attributable to esta-

blishments in different countries. As Chairmanofthe League's Fiscal Committee,Dr. Carroll
arrangedand presidedover the two RegionalTax Conferencesin I94oand I943 that formula-
ted the Mexico model conventions.
In I947 the UnitedNations Fiscal Commissionsuperseded the League ofNationsFiscal Com-
mittee. Dr. Carroll, who had been elected President of IFA, attended as its representative a

series of meetings that were held in New York.
The OEEC, presently the OECD (Organization for Economic Cooperation and Develop-
ment) created a Tax Committee which undertook to replace the Mexico and London drafts
by a new model whch was published in I963. Its provisionsare already reflected in numerous

tax treaties adopted by the United States and ot:her countries. The foregoing is epitomized in
a useful comparisonof the provisions in the Mexico and London model conventionsand the
OECD draft.
All these models were ofcourse ntended to encourage the framing of tax conventionsalong
uniform lines. The writer's practical experience in negotiating the first treaty between the
United States and France and the subsequent evolution of U.S. tax treaties are described in
Part II. The United States now has in force general income tax conventionswith 2 I countries,
as follows:

Members of the EEC, i.e. Belgium, the Netherlands and Luxembourg, as well as

France, Germany, Italy and the associated country, Greece;
Members of the EFTA, i.e. the United Kingdom, Denmark, Norway, Sweden and the
associated country Finland, also Austria, Switzerland and Portugal-(but the last men-

tioned treaty has not bcen completed); Ireland, Canada, Australia, New Zealand, South
Africa, Japan and Pakistan.

These treaties are included in the United Nations list of international agreements which
contains 526 on income and fortune taxes. To try to read them all would be a formidable
task but Dr. Carroll's synthesis of the backgroundand U.S. treaties in only 72 pages offers a

readable vade mecum for those who want to learn quickly the essentials on income tax

conventions.

N.B. Reprintsofboth Parts I and II are obtainable for $ I.00 to cover printing, packing and mailing
from Coudert Brothers, 200 Park Avenue, New York, N.Y. IooI7, U.S.A.
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EDITORIAL

EEC COMMISSIONMEMORANDUM ON CAPITAL

The EEC Commissionhas laid before the Council a memorandumentitled Needjoracton in

thefieldofcapital:appropriateprocedures.This documenthas not been translated into English.
The documentbegins by summarizing the case for deeper interpenetrationbetween the ca-

pital marketsofthe member countries. Free movementofcapital is necessary for a steady and
balancedexpansionthroughoutthe community,freedomofestablishment,equalityofcondi-
tions ofcompetitionamong firms, developmentofan industrialpolicy and of the process of
ndustrial combination,being all objectives included, or implied by the EEC Treaty. At pre-
sent a number ofproblemshampers the promotionofcapitalmobility,e.g. fear that a general
and real mobility ofcapitalmay engender movementscontrary to the monetaryand budge-
tary equilibriumpolicy, compromise the financing ofcertainpriority projects for industry or

for the regions. The Commissionunderstands the reasons supporting the maintenanceofres-
trictionson capital movementsand proposes therefore that the processofdismantlingthe bar-
riers between the markets should be gradual and spread out over a sufficiently long transition

period. The Commission is suggesting to the Council certain measures to make up a first

stage. Among these measures to be taken are provisionsv0hich provide for the harmonization
of tax regulations affecting capital movements. The Commission has already laid down be-
fore the Council a memorandum dealing with measures for adjusting direct taxes with a

view to facilitating the developmentand interpenetrationof the capital markets in the EEC.

Thismemorandumhas been referredto. Themeasurescontemplatedmainlyconcernthe with-

holding tax imposed by most of the MemberStates on the income both from variable yield
securitiesand frombondsand debentures.

The effect of the bilateral conventions is definitelynot adequate to avoid all double taxation.

Therefore there is, according to the Commission, an urgent need for revision of the imple-
menting rules concerning withholding tax so that this can always be claimed for (and/or re-

funded) under income tax rules both within each country and in relations between the Mem-

ber States.With regard to bond interest the solution would consist quite simply in the aboli-
tion of the withholding tax. The growing mportance of the Euro-bond market is evidence
that this form ofinvestmentis a magnet for internationalcapital.

The problem in respect ofdividends is less urgent, according to the views of the Commission;
however, work on preparing a comparative examinationof the economic, social and fiscal

implicationsofthe various possibleways oflightening the double economic taxation ofdivi-
dends is now in hand.Whenthis work is complete, the Commissionwill state which situation

it believes to be in the best interestofthe developmentofa commonmarket for capital.

L As to these taxes we may refer our readers to the Guides to European Taxation;Vol. I and III,
publicationof the Bureau.
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.. ARTICLES .. .

DRS. MUHD HUSNI:

THE NEW SYSTEM OF COLLECTING
INCOME TAX, PROPERTY TAX AND COMPANY TAX

IN INDONESIA

INTRODUCTION authoty.
In I968 a new system of collecting income With the M.P.S. system all taxation activity
tax, property tax and company tax was ap- passes over to the taxpayer who has the duty
pliedin Indonesia, called MenghitungPadjak to:

Sendiri (M.P.S.) -selfcollecting tax sys- a. calculate himself his ncome/property/
tem-andMenghitungPadjak Orang Lain profit; and
(M.P.O.)-collectingsomebodyelse's tax. b. calculate himself his income/property/
M.P.S. and M.P.O. matters are settled by company taxes due and is required to pay
Act. No. 8, 1967 and the Government Re- the tax assessed periodically to the State
gulatons No. II, I967. Treasury.
The introduction of the above mentioned In addition to the system of self-assessment,
system is intended to speed up the admini- the fiscal authority has also introduced a sys-
stration of the Inland Revenue and to in- tem to collect somebody else's tax

crease tax revenue in accordance with the (M.P.O.) wlich is meant to complete the
Governmental measures to rehabilitate and system of self-assessment (M.P.S.)
stablize the Indonesian economy. Selected persons or bodies are appointed by
Under the old system, at the beginningofthe the Head of the TaxInspectorateto calculate,
fiscal year the tax was levied by provisional withholdandpayto the Treasury the income
assessment based on the tax official's valua- and company taxes ofother taxpayerswho in
tion for the current year. At the end of the one way or another have any business con-

year the tax payer had to file his tax return nection with the afore-mentionedpeople or

in respect of the tax concerned. bodies.
After the return had been investgated the Those appointed people or bodies function
final assessment was determined by the tax merely as tax collectors.

I. SELF-ASSESSMENTTAX SYSTEM (M.P.S.)

M. P. S. TAXPAYERS The property tax is a supplement to the n-
MPS taxpayers are all persons or bodes who come tax so that all income taxpayersare also
are assessable in accordance with the Income MPS property taxpayers.
TaxOrdinanceI944,PropertyTaxOrdinance The MPS propertytaxpayer s every person
I932 and CompanyTax Ordinance I925. who has hs domicile in Indonesia and those
The MPS income taxpayer is every person who are non-resident but have their wealth
who has his donicile in Indonesia, or is a sources in Indonesia.
non-resident whose income accrues from The MPS company taxpayer is every body/
sources in Indonesia. company that has its domicile in Indonesia
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INDONESIA: NEW SYSTEM OF TAX COLLECTING

or is incorporated in Indonesia. Substitutionvalue is the whole sum paid for
services rendered in credit or cash during the

DUTY OF THE M.P.S. TAXPAYER tax period.
They are obliged to calculate their own tax Values other than sales, transaction or sub-

liability during the period, pay taxes due to stitution values are used; e.g. the gross n-

the treasury and report it to the Head of the come or value of increases in property of

Tax Inspectorate concerned. MPS-income taxpayers, such as govern-
ment or state corporation officials (either

FISCAL PERIOD civl or mltary).
The fiscal period for the income and com- Of the four bases of calculation only three

pany taxes is the calendar month and the are used for monthly MPS, i.e. gross sale,
fiscal period for the propertytax is one calen- substitution value and other values.
dar quarter.

2. Tariff
BASIS OF CALCULATION AND AMOUNT The amount of tax due in one calendar year

OF TAX for ncome tax and company tax is a percen-

A. Income TaxICompanyTax tage of the abovementionedbases ofcalcula-
I. Basis of calculation lation There are two kinds of tarifs, i.e.

The basis of calculation of income tax and general tariffand special tariff

company tax due are the gross sale, the trans- The general tariffis:
actionvalue, the substitution value or other - I% for gross sale
values. -lO% for substitution value
Gross sale value is the entire selling price, -lO% for other values.

excluding sales tax, all goods sold for cash The special tariffis an exception to the gene-
or credit during the tax period. ral tariff and is specially applied to certain

Transactionvalue is the entire purchaseprice, kinds of enterprises, it varies from to 5%.
excluding sales tax, or ofall purchased goods Enterprises which fall. under the special tariff

bought on credit or cash during the tax pe- are as follows:
riod.

0/
/0 Number Description

A. % I biscuit factory or other cookies factories
2 confectionary factory

chocolate and cocoa mills

3 coffe roasting factory
4 macaroni, chinese vermicelli (and the like) factory
5 soyabean cakes factory
6 soya (and other soyabean product) factory
6a cooking oil factory
7 spinning mill (except for ropes or string)
8 textile factory
9 knitting factory

IO soap factory
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0/%/0 Number Description

II batik factory
I2 paint factory, wax factory
I3 ink and glue factories
I3 a match factory
I4 glass works
I 5 cement factory
I6 iron works and blast furnace
I7 metal works except for iron and steel
I 8 tinworks

I9 balance and scales factory
20 printing letters and block factory
2I factory of other kinds except for machines and vehicles
22 machine factory except for electrical ones

23 electrical devices, instruments and components
24 steel shipbuildingyard
25 wooden shipbuilding yard
26 train and railway material manufacturer

27 motorcars and spareparts
28 bicycles and tricycles
29 aeroplanes
30 all kinds of vehicles
3I instruments and implements for measuring and surveying
32 cameras and other optical instruments

33 watches and clocks
34 jewelry and trinkets of silver and others metals
35 insurance company

B. 1% I passenger transport by road, except for buses
2 road transport not falling under other groups

3 sea transport
4 water transport, except for sea transport
5 air transport, including organizing airports and all other flying

facilities
6 forwarder and transport firm

7 transport not falling under groups
8 movies

9 theaters and the kind
IO hotels and lodgings for permanent guests like governmental offi-

cials and offices of the armed Forces.

C. 2% I cigarettes, cigars, clove cigarettes (kretek) and tobacco factories
2 gold and jewelry shops
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/o Number Description ..

D. 400 I workshops for motor cars

2 hotels and lodgings

E. 50o I people or bodies who render services on buildingand construction
based on the substitution value which is applicable for the basis of
sale tax

2 persons or firms engaged in building constructionon their own

account

.3 person/bodywho sells inmovablegoods, including rentinghouses,
flats, grounds, real estate agents and collecting agents

4 banks, basis ofcalculation gross income

5 immovable goods business
6 entertainmentexcept for theatre and movies

7 restaurants and cafs .

8 laundries and sinilar activities

9 photographer'sstudio

B. Property tax Net wealth is.all property value less the cash
I. Basis ofcalculation value of debts.
The basis of calculation of the property tax A net wealth on January ISt .of 2 million
due for the MPS taxpayer is the net wealth rupiah (tkp.2,000,000.-) or more is liable
he owns at the beginning of the calendar to property tax.

year concerned. For the assessment of the property tax, the
value ofwealth is fixed as follows:

I.a. immovable goods: valued according to the selling price.
b. mortgage : estimated according to the amount of the capital.
c. stocks : securities are valued at their cash value according to the latest infor-

mation available.
d. other propertes : estinatedaccording to the value ofcapital, except if the selling price

is higher.
e. foreign currency : valued on D.P.A. rate on January Ist of the current year.
f. capital, invested

in enterprises : estimated accordng to latest balance-sheetexcept f the value accord-
ng to above regulations is higher.

I. When valuation according to the above mentioned regulations cannot be estimated, the
value ofacquisition/purchasemultiplicatedwith the multiplier set out below can be used for
each quarterly payment.
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Multipliers to estimate

property
per January Ist, I968.

a. Year Acquisition/ Dutch Indonesian
Purchase currency currency

Before I946 26 8

1947 24 7.5

1948 22 7

1949 20 6.5
Continued

1950 6.5
I95I 6.5
1952 6.5
1953 6.5
1954 6.5
1955 4

1956 4

1957 4

1958 2.5

I959 2.5

I960 I.5

1961 I.2

I962 0.4

I963 0.2

1964 o.o8

1965 0.02

New currency

1966 2.4

1967 I.O

b. in case ofhouses rented according to official rate the valuation is 20 x yearly rent.

c. When valuation ofproperty is exercised on the value of acquisition times the multiplier,
the result can be deduced for depreciation for the use during the past period.

The depreciation rate is in accordance with the Depreciation order for company tax 1953.
The result after subtraction of the depreciation is not to be lower than the estimated selling
value by the beginning of the current fiscal year.

III. Not falling under property and therefore exempt from the property tax I968 are:

a. Jewelry such as precious metals and stones, pearls whose total value does not exceed

Kp. 500,ooo.- and
b. Life annuity, ifthe right toit is acquiredby paying a premium up to Kp. 36,000.- a year.
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2. Tariff for taxes not due mentioning reasons.

The property tax is 5/00 of the net property Income tax and company tax payers for the
mentioned above. For a property of net fiscal period January I968, have to give
tkp.2,000,000.- or more the tariff is notificationon February20, I968 at the latest,
Rp.5.- for each Rp.I,000.- that exceeds and MPS property taxpayers for the first
Rp. I,9oo,ooo.- quarterly I968 have to give notification on

Example: Net property Kp. 2,500,000.- April 20, I968 at the latest.
property tax 5/0o X (Rp.2,500,000.- -- These notifications are sent to the Head of
I]lp.I,900,000.-)=- 5/0o x Rp.600,000.-= the Tax Inspectorate using certain forms.
RP.3,ooo.--. Within ten days after the notification has

been entered, the taxpayer has the opportu-
TAXPAYER'S DUTY AND METHOD OF TAX nity to correct mistakes in writing or calcu-
PAYMENT lation in the above mentioned notifcation,
The MPS taxpayer has to pay his income/ andinformthe Head oftheTax Inspectorate.
property and company taxes due to the

Treasury or other offices appointed by the B. Final calculaton
Director General of Inland Revenue. Wjthin 3 months time after the expiration
The MPS taxpayer calculates his tax fr a of the fiscal year the MPS taxpayer has to

tax period (calendar month) according to make a final calculation and fle a return.

the basis of calculation, tax period and tariff This final calculation is the tax amount due
concerned as mentionedabove. Tax must be , in the fiscal year according to the tax Ordi-
paid within I5 days after the tax period con- nance concerned. The amounts ofMPS pay-
cerned has ended. ments in the current year are instalments of
So, e.g., for tle tax ofJanuary I968 payment the amount of tax due according to the Tax
must be by February I5th. Ordinance.
The MPS property tax payer has to calculate In the same way the tax instalmentsofMPO
hinself the property tax due according to are instalments to be settled with the tax due
the above mentioned regulations. The ins- according to the Tax Ordinance.
talment is I/4 of the property tax due. For

example the first instalment of the property TAX ASSESSMENT

tax I968 must be paid by April I5, I968, I5 In case the MPS taxpayer does not pay and
days after the tax period at the latest, the report an official provisional assessment will
second instalInentby July I5, I968 and so on. be made, after a written warnng or dun.
When the MPS taxpayer fails to pay in due This tax assessment can cover a month or

time,he has to pay interest monthly I2o at more. On this assessment interest is due of
the most of the amount of tax payment t:hat IZ/o a month at most. The interest is calcu-
has been delayed. lated for the period between the date of the
Part of a month is counted as a full month. issuance of the assessment and the date due

for tax payment. Part ofa month is counted
NOTIFICATIONAND FINAL CALCULATION as a full month.
A. Notifcation The Head ofthe Tax Inspectorate checks the
Within 20 days after the end of the tax return and final calculation filed by the tax-

period the MPS taxpayer has to notify his payer. When the amount oftax paid is equal
tax payments. This duty is also to be fulfilled or more than that due accordng to the Ordi-
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nance the tax authority notifies the taxpayer decision/assessmentabout the return or fnal
that he is not indebted any more or has paid calculationfiledcan lodge an appeal in accor-

too much. The surplus will be returned or dance with the regulationsof the Tax Ordi-
taken into account with other taxes owing. nance concerned.
If the paid tax amount is less than the tax

amount due according to the ordinance, the TAX COLLECTING

taxpayer will be assessed for the balance. The official provisional tax assessment must

If the taxpayer does not file a return and be paid within one month after receiving the
final calculation, the tax authority will make assessment. Delay of payment is punished
an offcal provisionalassessmentwith an ad- wth a maximum interest of I2% a month.
ditional 2500, after having sent a warning Part of a month is counted as a full month.
and a dun. In case of a claim the perod of payment s

prolongedwith three months, except where,
CLAIMSANDAPPEAL before the expiration of the prolonged pe-
The MPS taxpayer can enter a claim against riod, the tax authority has made a decision,
the official provisional assessment mentioned in which case the assessment must be paid
above within one month after receiving the within IO days after the decision notice has
assessment. been sent.

Within three months after receiving the The tax assessment in accordance with the
claim, the tax authority will gve a decision. return and final calculation filed must be
If within three months there is no decision paid within one month after the assessment

of tle tax authority, the claim is regarded has been forwarded.
refused. On this partly or total refusal the Where payment is delayed an interest of
taxpayer can lodge an appeal to the Director I2% a month at most is due. Part ofa month
General of Inland Revenue within one is counted as a full mont:h.
month after above mentioned refusal. The
Director General will give a decision on this TAX PENALTIES

appeal, if necessary after hearing advce and In cases where the MPS taxpayer does not

intentions ofa representativeofthe group of fulfil his duty of reporting his tax payments
MPS taxpayers concerned. for a tax period, he can be fined Rp.I,000.-
The MPS taxpayer who has objections to the (thousand rupiah) as a penalty.

II. IMPOSING SOMEBODY ELSE'S TAX (M.P.O.)

COLLECTINGDUTY cordance with the Income and Company
The MPO tax collector is any personor body Tax Ordinance.
appointedby the tax authority, where he has
his domicile, to calculate and deduct Income M. P. O. TAXPAYERS

and Company taxes of MPO taxpayers due All MPO taxpayers falling into the group of
in a certain tax period and to pay it to the Income and Company taxpayers who have
Treasury, an active connection, such as purchasing
To the person/bodyfrom whomt is collect- goods/renderingservces with the tax collec-
ed, the above mentioned MPO tax is an tor, is an MPO taxpayer.
instalment compensating for taxes due in ac-

I57



INDONESIA: NEW SYSTEM OF TAX COLLECTING

BASIS OF CALCULATION,TARIFF AND TAX notifies the tax authority about the tax col-

PERIOD lected and paid. For example, the report for

I. Basis of calculation the tax period January I968 must be sent to

The basis of calculating income/company the tax authorityon February 20, I968 at the

tax which has to be collected by the MPO latest.

tax collector is the gross sale or transaction Within IO days after the report has been en-

value or other values fxed by the Director tered, the MPO tax collector has the oppor-

General of Inland Revenue. tunity to correct mistakes in writing or cal-

culating in that report and notiy the Tax

2. Tariff Autority.
The general MPO tariff is I% (as from I5

September increased to 200) except for the TAXASSESSMENT

sale ofproductsofcigarette factories to agents If the MPO tax collector fails to calculate

or wholesale dealers which is %, and flm (wholly or partly), pay and report the

hire which is paid by the movies manager amount of taxes (income/company) due,
to the flmdistributor/importer which is after he gets a waming and a dun the Tax

3%. Authority will make an official provisional
tax assessment wth an addtional IoO,o.

DUTY OF THE TAX COLLECTOR

The MPO tax collector has the duty to cal- CLAIM AND APPEAL

culate the tax due for taxpayers (. . .% X The MPO tax collector who has objections
basis of calculation), collect the above men- to the above mentioned tax assessment can

tioned tax by the time the taxpayer has to lodge an appeal to the Board of Appeal,
pay for a transaction with the tax collector, according to the regulationsfor appeal in tax

and pay those taxes to the treasury within 7 matters, within 3 months after receiving the

days after the expiration of the MPO tax tax assessment.

period. The MPO taxpayer who has objections to

A delay of payment incurs an interest of at the collecting of the income/company taxes

most I% a day of the amount of tax that is exercisedby the MPO tax collectorcan enter

due. an appeal to the Director General as soon as

possible.
NOTIFICATION On this appeal the Director General of Tax

Wthn 20 days at the latest afier the expira- (Iland Revenue) will give a decision as soon

tion ofthe tax period, the MPO tax collector as possible.

SOME NOTES ABOUT THE REALIZATION OP MPS-MPO

In the explanation to the Act No. 8 1967 the fiscal period as the most mportant prin-
about the MPS-MPO it is stated that the ciples of the execution of the MPS, decided

collecting system is based on national con- upon by the Directorate General of Inland

fidence and mutual aid. Kevenue after having heard the advice and

This fact is reflectedin the way ofsettling the opinions of the representative of the group

vaiue as the basis ofcollecting the MPS, the ofMPS taxpayers concerned.

percentage of income tax, company tax and To make this MPO/MPS system succeed at
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the beginning of the year the fiscal authority vity of the taxpayer.

gives extensive informationabout this MPO- There are also difficulties caused by the fact
MPS system, at the same time distrbuting that the income which is the object of the
retum forms to hgh officials and oficers of tax, in accordance with the ordinance, is the
the armed forces, from whom it is expected difference between revenue and expenditure
that they should cooperate to make this sys- over one year whereas the MPS instalment is
tem successful. calculated from the tax base e.g. X% x sales
During the execution of this system in I968, over a month's period.
it appeared that the collection of the MPO In this connection the fiscalauthority, in exe-

was more successful than the MPS. cuting the MPS, can allow a deferred pay-
As s explained above, the MPO is sent a dun ment for special cases when the taxpayer can

by the tax collector from the taxpayer on a prove that the paid instalrnents are more

transaction, e.g. import which s collected by than the tax due under the Ordinance.
the Bank from the importer, formerly 1% In my opinion there is much more timeneed-
now 2% of the foreign currency amount ed to adjust this system to the conditions of
(C and E) on an effective rate. the taxpayer in general, moreover, attention

So, in the MPO there is no voluntaryelement ought to be paid to the element of apparent
of the taxpayer where calculation and pay- profit in the books during inflation.
ment ofthe tax depends entirely on the acti-

159



HAYTHAM MALLUHI:

TAX SYSTEM IN KUWAIT

The Tax System in Kuwait is typical of a A- Decree No. (3) of 1955 (with its amend-

strikingly affiuen country whose economy ments)
is still mainly dependenton a single product; Amount of Tax

namely oil, currently exploited by just three
foreign companies. On income But not The

Royalties and Income Tax payments ac- exceeding exceeding percentage
cruing to the Government from the oil Kuwaiti K.D. shall be
companies have been substantial enough Dinars
to account for more than 92o of the State's
total budget revenues, and henceforth to 5,250 I8,750 5 per cent

provide a per capita income of about $3,500 x8,750 37,500 IO ....

-the highestper capita income in the world. 37,500 56,250 I5 ....

That is why Kuwaiti legislator has not cared, 56,250 75,000 20 ....

so far, to impose any kind of taxes other than 75,000 II2,500 25 ....

the Corporate Income Tax-which we shall II2,500 I50,000 3o ,, ,,

elaborate on-although a Personal Income xso,ooo 225,000 35 , ,

Tax might be nposed in the future. 225,000 300,0oo 40 ....

On the other hand, because there has been, 300,000 375,000 45 ....

so far, no real multitude of exportable pro- 375,000 and above 50
ducts-other than oil and fertilizers; and due
to the liberal commercialpolicy adopted by
Kuwait State, the customs duties, wherever The subject tax is mposed, in accordance

applicable, are only nominal as we shall with said Decree, on every body corporate,
explain later on. wheresoever incorporated,carrying on trade

or business in Kuwait during the taxable
I. INCOMETAX period.
The only Income Tax levied in Kuwait The body corporate includes any body
State at the present time is the Corporate corporate carrying on trade or business in
Income Tax specified in Decrees No. (3) of Kuwait either directly or through an agent
I955 and No. (23) of I96I as follows: or as an agent for others.

Among the items allowed as deductions in
the process ofcomputingthe taxable income
are:

x-The cost ofgoods sold to or services ren-

dered by the taxpayer.
2-Expenses which accrue against, or are

paid by, the taxpayer (exclusive of
amounts accruing to, or are received by,
the GovernmentofKuwaitand ofcapital
expenditures amounts).
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3-A reasonable amount for the exhaus- The subject tax is mposed, in accordance

tion, depreciationand obsolescenceofthe wth the above Decree, on every body cor-

propertiesused by the taxpayer. In respect porate, wheresoever incorporated, carrying
of the properties specified hereunder the on trade or business in the Specified
said reasonableamount is equivalent to Territory.
the following percentage of their value: The term Specified Terrtory means the

Neutral Zone between Saudi Arabia and

Buildings; such as offices, dwellings, Kuwait together with the Islands of Kubr,
hospitals, clubs. . 4 % Qaru, Unom Al Maradim and their territo-

Road and bridges................ 4 % rial waters.

Tanks, pipelines, jetties and wharves. 5 % However, it can safely be stated that the
Office furniture and equipment .... I 5 % bodies corporate to which the above two

Plant, machinery and equipment.... Io % Decrees notably apply are actually the oil
Motor cars, and motor cycles ...... 33% companiesoperating in Kuwait State and the
Lorries and trailers................ 25 % Neutral Zone.

Marine craft ..................... 7%
Aeroplanes...................... 25 /o II. CUSTOMSDUTIES

Drilling and clean-out tools ........ 33% The only other two forms oftaxes prevailing
Service replacementplant.......... 25 /o n Kuwait, other than the aforesaid corpo-
Service station buildings and rate Income Tax, are the mport and export

driveways....................... Io % Customs Duties.

Servicing, greasing ............... I5 M0/
/o

Carts ...........................20 % A- Import Duty
Refining plants .................. Io /o This is fixed at 4% ad-valorem on almost all

4-Losses sustained and not compensated for commodities imported with the exclusion

by insurance or otherwise. of a group of items which are exempted
5-An amount for the amortization of from this duty, such as some foodstuff, fresh

direct expenses incurred in exploration vegetables, and fruits, live animals, sone

surveys and in drilling and completing precious metals including gold and silver,
new wells which are broughtnto use for and publications. Furthermore, certain Arab

production,observationor injectionpur- goods are liable for only 5000 or 75% of the

poses and in extending existing wells into 4% duty imposed on similar foreign pro-
other productive zones and completing ducts.
the same for such purposes.

B-Expo,t Duty
B-Decree No. (23) of 1961 Ths s set at 2% ad-valorem on goods tran-

shipped in Kuwait for reexport.
Amountof Tax The following schedule shows the estimated

State revenues of taxes in accordance with
On income The percentage shall be the General Budgets of the fnancial ycars

Not exceeding K.D. 500,000 20 per cent. I967/68 and 1968/69.
Exceeding K.D. 500,000 57 per cent.
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I968/I969 I967/I968

K.D. % age of K.D. % age of
Total Total

]
I

Taxes on Business I
Incomes I65,565,000 64.000 . I72,032,000 60.300

Income Taxes from Oil

Companies I65,385,000 63900 ' I7I;832,000 60.2o
Other Income Taxes I 80,ooo o.I% 200,000 o.I%

Customs Taxes and . .

Duties 5,639,000 2. I% 4,768,000 I.6o
Remaining Revenues 87,472,I4I 33.800 - I08,4II,703 38.0/

' Total Estimated
258,676,I4I , IOO.OOo 285,2I2,IO3 IOO.0/

Revenues
\

\
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THE U.N. REENACTS A TAX DRAMA

In the huge edifice ofthe United Nations on the meeting in I928, but Asia was represented
a hill overlooking Geneva, Switzerland, an only by the Chinese Republicand Japan, and
Ad Hoc group of Experts on Tax Treaties the Western Hemisphereonly by the United
between Developed and Developing States.** Africa, Asia and the Near East had
countries reenacted from December 3 to I 5, no delegates at all. On the contrary, practi-
I968, a drama previously staged in October cally all the governments of Europe sent

1928 by the League of Nations in the Palais their top tax officials. They included inter
des Nations at a World Conference of Go- alia not only the USSR but also the six then
vernmental Experts. In the recent scene, the ndependent countries of Eastern Europe
championsof9have-not nations challeng- whch the USSR subsequently absorbed.
ed the defenders of 9 havenations to yield The primary objective of the I968 meeting
their right to tax the investor at his residence was to have a confrontation of carefully
in their territory to the prior right of the selected oficials from the tax administrations
have-not country where the capital pro- of 9 developed cotntries with those of 9
duces income. This is known as taxation at developingnations in a balanced and compa-
source or in accordance with the principle tible working party. The UN was espe-
of territoriality. cially anxious to get the best talent available
Since the opening scene in I928, great pro- in both categories and to see if a way could

gress has been made by resolving the con- be found to bring about tax conventions
ficts on jurisdiction through concluding between such diverse nations that would be
over 526 general conventions for the avoi- as satisfactory as the hundreds concluded
dance of double taxation of income and between developed countries.

property, more or less according to model From the Western Hemisphere came high
conventions drafed at that meeting. They officials from Argentina,Chile and the USA.
were replaced by the revsed texts of Asian governments included Japan, India,
Mexico of 1943 and London of 1946. These Pakistan and the Philippines. Africa had
in turn provided the launching pad for the spokesmen from Ghana, Sudan and Tunisia;
model conventionof the Tax Committee of and the Near East from Israel and Turkey.
the Organizationfor Economic Cooperation The European selectees were France, Ger-
and Developmentpublished in I963. many, Netherlands, Sweden, Switzerland
The Mexico draft responded almost com- and the United Kingdom. For the most part,

pletely to the demand of the developing the respective administrations were repre-
countries that, in order to obviate full taxa-

tion in both countries, those which were less * Of Counsel, Coudert Brothers, New York.
developed should have the exclusive right to President, Internat:ional Fiscal Association, Am-
tax income produced in their territory or in sterdam.

** One ofits delegates the writer, then Chief
any event to a pror right subject to conces- was

sions to prevent double taxation granted by of the SectionofEuropean Law and Taxes of the

Department of Commerce, and soon thereafter
the country of the investor's residence. Special Attorney for International Tax Matters,
Developingcountries were invited to attend Treasury Department.
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sented by the principal officials handling in- The experts of the developing countries rei-
ternational tax problems or applying tax terated in I968 essentially the same argu-
treties-in cases where they existed. ments that their Spanish predecessors had
In order to assure freedom of ideas and of made in I928 in favor of recognizing that
speech, the UN followed the League of these governments had the exclusive right
Nations' practice of nviting the officials to to income produced in their respective terri-
attend the meetings in their private capacity tory, or in any event the prior right to do so.

as experts and not bound by governmental In Mexico n I940 and r943 Latin American
instructions. The United States experts were officials attending Regional Tax Congresses
Mr. StanleyS. Surrey,thenAssistantSecretary under the aegis of the League of Nations
oftheTreasuryin chargeofTaxPolicy(he has Fiscal Committee2 had adamantly sustaned
since returned to the Harvard Law School) the right of their governments to tax ncome
and his adviser, Mr. Nathan N. Gordon, Di- from domestic sources.

rector for InternationalTaxAffairs,Treasury Again, in I968 they opposed limitations on

Department. their jurisdictions in the defnition of the
The OrganizationofAmerican States sent as term permanent establishment. Some n-
an observer Mr. M. Rappaport, Executive sisted, instead, on the right to tax ncome
Drector of the Joint Tax Program of the from an economic activity in their territory.
OAS and the Latin American Development Moreover, they insisted that they should tax

Bank. The observer for the Organizationfor not only the profits of a local subsidiary but
Economic Cooperation and Development also the dividendspaid to the nonresident in-

(OECD) was Mr. Gilmer, Secretary of its vestor.

Tax Committee (in which the U.S.A. has The developed-nationchampionsoftheprin-
been represented by the above-named ple of taxing at the shareholder's residence

Americans). demurred on the ground that they should
The observer for the InternatonalFiscal As- have the right to tax the income from the
sociation was its Deputy Secretary General, capital which the resident had supplied.
Prof. J.H. Christiaanse, and for the Inter- As regards loans, developing-nationofficials
national Chamber of Commerce, Mr. A.G. nevertheless admitted that the applicationof
Davies, Executive Director of the Rio Tinto a high withholding rate on interest paid to

Group, and also President of the U.K. the nonresident might obstruct the infiow of
Branch of International Fiscal Association. foreigncapital. The crucialquestion was how
An American, Mr. Henry J. Gumpel, of high a rate would the nonresident lender
Price Waterhouse & Co. and a member of
IFA, attended as a Special Adviser.

L For the background, contents and significance
of this model in recent and impending tax con-BASIS AND GIST OFDISCUSSIONS

see
Some .of the experts from the developing ventions, Carroll, M.B. International Tax

Law, ABA, The InternationalLawyer,July I968,
countries objected to the model published Vol. 2, No. 4, Pp 692-728, and for a summaryof
in I963 by the Tax Committeeofthe OECD the U.S. treaties framedon the basis ofthe League
on the ground that it was too weighted in models, see Carroll, ibid., October I968, Vol. 3,

favor of developed countres. Nevertheless, NO. I, pp. I29-r72. Reprints are obtainable on

a requestaddressedto CoudertBrothers,200 Park
the Group decided to use it as a basis for dis- Avenue, New York, N.Y. IooI7, U.S.A.
cussion, 2. of which the writer was Chairman.
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agree to bear before he requiredthe borrower Prior to tle publicationof the official record
to assume the tax-thus augmenting the ofthe I968 meeting, more specificcomments

cost ofborrowing. cannot be made. However, it can be stated
The experts also discussed the impact of that the representatves of the have-not
taxes on license agreements. They acknow- nations and of the haves all enjoyed so

ledged t:hat in order to induce nonresident much having this opportunity in historic
ndustrial enterprises to license their patents surroundings to exchange views that they
and knowhow, the government of the li- voted unanimously to meet again at the be-
censee should-ifitwould not grant exenp- ginning of autumn, in order to endeavor to

tion of outgoing royalties-at least reduce reach agreement on additional items.
the rate deducted from royalties in order to The meetings under the auspices of the
take into account the cost ncurred in devel- League ofNations which resulted in the ori-

oping and maintaining the patent or techni- ginal model conventions of I928 led to

cal knowledge. concluding hundreds of conventions along
They did agree on two points: (I) the appli- their lines. Logically, prospective meetings
cation of the princple of reciprocal exemp- of the UN Hoc Group should foment brid-
tion at source ofincome from ar navigation ging gaps in the world-wide network of
enterprises, i.e., in all countres other than treaties between developedcountries by new

that of the real center of management; and treaties assuring equally important benefits
(2) the limited exemption of the earnings of as between them and the developing coun-

temporary business visitors. tries.
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* * * * DOCUMENTS * * * *

C.E.E.

PROPOSITIOND'UNE DIRECTIVEDU CONSEIL CONCERNANTLE

RIGIME FISCAL COMMUNAPPLICABLEAUX FUSIONS, SCISSIONS

ET APPORTS D'ACTIF INTERVENANTENTRE SOCITSD'TATS
MEMBRESDIFFRENTS*

PROPOSITIOND'UNE DIRECTIVEDU CONSEIL CONCERNANT
LE RGIME FISCAL COMMUNAPPLICABLEAUX SOCITS
MRES ET FILIALES D'TATS MEMBRESDIFFRENTS**

....'.- ....... *. . . *.
- .

The EEC Commission has submitted to the council two directives concerning a uniform system
oj taxation in the six member countries with respect to company consolidations and participa-
tions in conpanes. The text ofthese drat-directives has been publshed below in the orignal
French language.

..

TEXTE

de la directve concemant le rgine fiscal commun appLicable aux fusions, scissions et

apports d'actif intervenant entre socits d'Etats membres diffrents

(Prsente par la Commission au Conseil)

LE CONSEIL DES COMMUNAUTES EURO- mun et que ces oprations ne doivent pas

PEENNES, tre entraves par des restrictions, dsavan-

tages ou distorsions particuliers dcoulant
Vu les dispositions du Trait instituant la des dispositions fiscales des Etats membres;
Communaut Economique Europenne, et que de tels regroupementsne prsentent pas

notamment l'article Ioo, d'nconvnients dans la mesure o une con-

Vu la propositonde la Commission, currence efficace et ds lors une libert d'ac-

Vu l'avis du Comit Economique et Social, tivits et de choix pour les fournisseurs, les

Vu l'avis du ParlementEuropen, clients et les consommateurs demeurent
considrant que les fusions, scissions et ap- assures; que ce domaineest rgipar les rgles
ports d'actif ntressant des socits d'Etats de concurrence des Traits de Rome et de

membres diffrents doivent tre rendus pos- Paris; que dans ce cadre, il importe d'instau-
sibles pour crer dans la Communaut des rer pour ces regroupements de socits

conditions analogues celles d'un march
intrieur et pour assurer ainsi l'tablissement * Doc. COM (69)5 final, I5 janvier I969.
et le bon fonctionnement du March com- ** Doc. COM (69)6 final, I5 janvier I969.
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d'Etat:s membres diffrents des rgles fiscales me fiscal appliquer certaines provisions,
neutres au regard de la concurrence afin de rserves ou pertes de la socit apporteuse, de

permettre aux entreprises de s'adapter aux rgler les problmes fiscaux qui se posent

exigences du March commun, d'accrotre lorsqu'une des deux socits dtient une par-
leur productivitet de renforcer leur position ticipation dans le capital de l'autre ou lorsque
concurrentielle sur le plan international; les associs de la socit apporteusechangent
considrantquedesobstacles importantsd'or- leurs titres dc cette socit contre ceux de la
dre fiscal empchent actuellement de telles socit bnficiaire de l'apport, et d'interdire
oprations, et qu'il importe ds lors de les la perception de tout droit de mutation;
liminer; considrant que les problmes concemant lc
considrant qu'il n'est pas possible, notam- droit d'apport et la taxc sur le chiffre d'afiai-
ment pour des raisons de concurrence, d'at- rcs ont trouv leur solution dans le cadre de
teindre cet objectifpar une extension au plan directivesdj adoptes par le Conseil;
communautaire des systmes en vigueur considrantque le rgime d'impositiond'une
dans les Etats membres pour les fusions, scis- socit ayant des tablissements stables
sions et apports d'actif intervenant entre so- l'tranger prsente de srieux nconvnients;
cits d'un nme Etat, les diffrences entre que, notamment, il peut tre l'origine de
ces systmes tant susceptibles de provoquer doubles impositions et qu'il comporte des
des dstorsions; que seul un rgine fiscal discriminations l'encontre de ces tablissc-
commun peut donc constituer une solution ments stables; qu'il importe ds lors d'am-
satisfaisante; liorer ce rgime pour que l'limination des
considrant que le rgime fiscal commun obstaclcs fiscaux aux fusions, scissions et ap-
adopter doit, pour liminer les obstacles ac- ports d'actifconserve toute sa porte;
tuels, viter dans toute la mesure du possible considrant qu'en cette matire l'objectif
une imposition l'occasion d'une fusion, final atteindre doit tre l'impositionexclu-
d'une scission ou d'un apport d'actif, tout en sive des bnfices qu'une socit d'un Etat

sauvegardant les ntrts financiers de l'Etat membre ralise dans la Communaut, par
de la socit apporteuse; l'Etat membre dont relve cette socit, mais
considrant que ces oprations auront nor- qu'il n'est pas possible de prvoir actuelle-
malement pour rsultat la transformation ment dans quelles conditions et dans quel
de la socit apporteuse en tablissementsta- dlai une telle solution pourra tre ralise;
ble de la socit bnficiairede l'apport; qu'il est donc souhatable que les mesures

considrant que le rgime du report de l'm- prendre pour atteindre cet objectifsoientd-

position des plus-values affrentes aux biens termines ultrieurement sur la base de pro-
apports, jusqu' leur ralsation effective, positions faites par la Comrnission au Con-

appliqu ceux de ces biens affects cet seil;
tablissementstable, perinet d'viter l'impo- considrant qu'en attendant la ralisation de
sition des plus-values correspondantes, cet objectif final, il importe, pour remdier
l'occasion d'une fusion, d'une scission ou aux inconvnients actuels, d'viter qu'un
d'un apport d'actif, tout en assurant leur ina- tablissement stablc d'une socit d'un Etat.

position ultrieure par l'Etat de la socit ap- membre situ sur le territoire d'un autre

porteuse, au moment de leur ralisation; Etat mcmbre soit tax plus lourdcment qu'
considrant que, pour liminer les autres ob- une socitde cet autre Etatexerant la mmc
stacles fiscaux, il convent de prvoir le rgi- activit;
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considrant que, pour les mmes raisons, les Article 2

bnfices d'un tel tablissement stable ne I. Au sens de la prsente directive, il faut

doivent tre taxs que par l'Etat membre sur entendre par:
le territoire duquel il est situ; qu'il faut ce- -fusion, l'oprationpar laquelle:
pendant donner aux socits des Etats mem- a) une socit transfre la suite d'une disso-
bres la possbilit d'opter, pour leurs actvts lution, sans liquidation, l'ensemble de son

exerces dans la Communaut,en faveur du patrimoine une autre socit prexistante,
rgime du bnfice mondial qui constitue noyennant l'attribution ses associs de
un premier pas vers l'objectif fmal et offre titres reprsentatifsdu capital social de l'autre
aux socits la possibilitnotammentde tenir socit, et ventuellementd'une soulte en es-

compte, pour le calcul de leurs bnfices im- pces ne dpassant pas Ioo de la valeur no-

posables, des pertes subies par leurs tablisse- minale ou, dfaut de valeur nominale, du

ments stables; pair comptable de ces titres;
considrantque, dans le but d'encourager les b) deux ou plusieurs socits transfrent,
investissementsau dehors de la Communau- la sute d'une dissoluton sans liqudaton,
t, le rgime du bnfice mondial doit pou- l'ensemble de leur patrimoine une socit

voir s'appliquer aussi, sur demande des so- qu'elles constituent, moyennant l'attribution

cits, aux tab!issements stables situs dans leurs associs de titres reprsentatifsdu capi-
les pays tiers ou dans certains d'entre eux tal social de la socitnouvelle, et ventuelle-

seulement; ment d'une soulte en espces ne dpassant
considrant qu'il n'est pas possible de fxer pas Ioo de la valeur nominale ou, dfaut
ds prsent les modalits communes d'ap- de valeur nominale,du pair comptablede ces

plication du rgime du bnficemondial et le titres;
mode de dterminationdes bnfices impo- -scission, l'oprationpar laquelle une socit
sables d'un tablissement stable et qu'il con- transfre, la suite d'une dissolution sans

vient donc 'de les prciser ultreurementsur liquidation, l'ensemble de son patrimoine,
la base de propositions faites par la Comnis- deux ou plusieurs socits prexistantes ou

sion au Conseil; nouvelles, moyennant l'attribution ses

associs de titres reprsentatifs du capital
A ARRETE LA PRESENTE DIRECTIVE: social des socits bnficiaires de l'apport et

ventuellement d'une soulte en espces ne

dpassant pas Ioo de la valeur nominale ou,

TITRE I dfaut de la valeurnominale,du pair comp-
table de ces titres;

DISPOSITIONS GENERALES -apportde actif, l'oprationpar laquelleune

socit apporte sans tre dissoute, l'ensemble
Article. de ses lments d'actif ou une ou plusieurs

Chaque Etat menbre applique aux opra- branches de son activit, une ou plusieurs
tions de fusions, scissions et apports d'actif socits prexistantes ou nouvelles, moyen-

intervenant entre, d'une part, des socits nant remise de titres reprsentatifs du capital
relevant de sa lgis]ationnationale et, d'aut:re social de la ou des socits bnficiaires de

part, des socits relevant de la lgislation l'apport;
d'autres Etats membres, les dispositions des -socit apporteuse, la socit qui transfre
articles suivants. son patrimoine, ou apporte l'ensemble de ses
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lmentsd'actif,ou une ou plusieurs branches dans la mesure o:

de son activit; a) les biens mmeublespar nature, les titres et

-socit bnficiaire, la socit qui reoit le participations, les fonds de commerce (good-
patrimoine, l'ensemble des lments d'actif wll), et les drots de propritndustrielle et

ou une ou plusieurs branches d'actvit de la ntellectuelle faisant partie de l'apport, sont

socit apporteuse; du point de vue comptable rattachs aux ta-
-branched'activit, l'ensemble des lments blissements stables de la socit bnficiaire
investis dans une division d'une socit qui dans l'Etat dont relve la soct apporteuse;
constituent au point de vue technique une b) les autres biens sont du point de vue comp-

exploitation autonome, c'est--dire un en- table rattachs ces tablissements stables et

semble capable de fonctionner par ses pro- ne sont pas transfrs dans l'Etat dont relve

pres moyens. la socit bnficiairc ou rattachs un

2. La dfmition de l'tablissement stable est tablissement stable de cette soct situ

donne dans une annexe qui fait partie int- dans un autre Etat que celui dont relve la

grante de la prsente directive. socit apporteuse;
c) dans le cadre de ces tablissementsstables,

Article 3 la socit bnficiaire calcule les nouveaux

Les dispositions dc la prsente directive s'ap- amortissements et les plus-values ou moins-

pliquentauxsocits de droit belge,allemand, values ultrieurcsaffrents aux bens reus en

franais, italien, luxcmbourgcois et nerlan- apport, d'aprs la valeur pour laquelle ces

dais passibles de l'un des impts suivants: biens figuraient dans le bilan fiscal de la so-

-Impt des socits en Belgique, cit apporteuse.
-Krperschaftsteueren Allemagne,
-Impt sur les socits en France, Article 5

-Imposta sulle societ en Italie, Les provisionsou rservesconstituesen fran-

-Impt sur le revenu des collectivits au chise partielle ou totale d'imptpar la socit

Luxembourg, apporteuse peuvent tre reprises en franchise
-Vennootschapsbelastingaux Pays-Bas, d'impt dans la comptabilit des tablsse-
ou de tout autre impt qui vicndrait se sub- ments stables de la socit bnficiaire situs

stituer l'un de ces impts. dans l'Etat dont relve la socit apporteuse,
la socit bnficaire se substituant alors aux

TITRE II droits et obligations de la socit apporteuse.

REGLES APPLICABLES AUX FUSIONS ET Article 6
SCISSIONS Les pertes de la socit apporteusenon encore

amorties au point de vue fiscal, sauf celles
Article 4 provenant d'tablisscments stables l'tran-

En cas de fusionou de scission, les Etats mem- ger peuvent tre reprises dans la comptabilit
bres s'abstiennent de prlever tout impt sur des tablissementsstables de la socit bnfi-
les plus-values affrentes aux biens apports, ciaire situs dans l'Etat dont relve la socit
c'est--dire sur les sommes correspondant apporteuse et amorties selon les rgles du
la diffrence entre la valeur relle de ces biens drot fiscal applicable ces tablissements
et la valeur pour laquelle ceux-ci figuraient stables.
dans le bilan fiscal de la socit apportcuse,
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Article 7 reprsentatif du capital social de la socit
I. Les biens apports donnent lieu la per- bnficiaire, pour la mme valeur que celle

ception d'un droit d'apport conformment pour laquelle figuraient les titres de la socit
aux dispositions de la directive concernant apporteuse.
les impts indirects frappant les rassemble-
ments de capitauxadoptepar le Conseille... TITR.E III
2. Aucun droit de mutation ou impt simi-

laire ne peut tre peru sur les apports de REGLES APPLICABLESAUX APPORTS

biens ni sur les dettes dont ils sont grevs. D'ACTIF

Article 8 Article 1o

I. Lorsque la socit bnficiairedtient une I. Les dispositions des articles prcdents
participation dans le capital de la socit ap- concernant les fusions et scissons, sauf celles
porteuse, ou dans le cas inverse, ne donnent des articles 8 et 9, s'appliquent aux apports
lieu aucune impositionles plus-valuesven- d'actif
tuellementdgagesparla socitbnficiaire: 2. Toutefois, dans le cas d'un apport de

a) lors de l'annulation,soit de sa participation branche d'activit tel que dfini l'artcle 2,

dans le capital de la socit apporteuse, soit la reprise des provisions, rserves ou pertes
de ses propres titres reprsentatifs de son de la socit apporteuse prvue aux articles
capital social reus en apport; 5 et 6 ne peut tre efctue par la socit

b) lors de l'change des titres reprsentatif bnficiaire, que s'il est tabli que ces provi--
du capital social de la socit apporteusecon- sions, rserves ou pertes se rapportent la ou

tre des titres reprsentatfsde son propre capi- aux branches d'activit apportes.
tal social. 3 Les titres reprsentatifsdu capital social de
2. Lorsque, dans le cas o la socit bnfi- la socit bnficiaire reus en contrepartie
ciaire dtient une participationdans le capital de l'apport peuvent tre valus par la so-

de la socit apporteuse, les oprations vises cit apporteuse dans son bilan fiscal la va-

au paragraphe I du prsent article font appa- leur relle des biens apports sans que cette

ratre une moins-value, cette moins-value valuation donne lieu mposition.
est dductible du bnfice imposable de cette

socit condition qu'elle soit calcule par TITRE IV

rfrence la valeur relle des biens reus en

apport. CAS PARTICULIER DE L'APPORT D'UN
ETABLISSEMENTSTABLE

Article g
L'attribution aux associs de la socit ap- Artide 1

porteuse de titres reprsentatifs du capital Lorsque dans les biens apports l'occasion
social de la socit bnficiaire ne doit en- d'une fusion, d'une scission, ou d'un apport
traner acune imposition. d'actif, figure un tablissement stable de la

Lorsque les titres reprsentatfs du capital socit apporteuse situ dans un autre Etat

social de la socit apporteuse font partie de membreque celui dont relve cette socit, ce

l'actif d'une entreprise, les Etats membres dernier renonce partir de la date de la fusion,
peuvent droger cette rgle si cette entre- de la scission ou de l'apport d'actif, tout

prise ne reprendpas son bilan fiscalles titres droit imposition de cet tablissement sta-
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ble; l'Etat o se trouve l'tablissementstable b) rduire le montant de l'mpt national
et l'Etat dont relve la socit bnficiaire frappant les bnfices de la socit, pour vi-

appliquent cet apport les dispositions de la ter la double imposition des bnfices des
prsente directive comme si le premier Etat tablissements stables englobs dans l'assiette
tait celui dont relve la socit apporteuse. de cet mpt.
Si l'tablissementstable est situ dans un Etat 4. Une socit qui a opt pour le rgime du
ters, l'Etat dont relve la socit apporteuse bnfice mondial ne peut y renoncer totale-
renonce tout droit ventuel imposition de ment ou partiellement pendant un dlai de
cet tablissement, partir de la mme date. cinq ans commenant le premier jour de

l'exercice fiscal partir duquel ce rgime lui
TITKE V est appliqu.

5. Le Conseil statuant l'unanimit,sur pro-
REGLES RELATIVES A L'IMPOSITION DES positiondela Commission,fixe dans undlai
SOCIETES AYANT DES ETABLISSEMENTS de deux ans compter de la date indique

STABLES l'article I 5 de la prsente directive, les moda-
lits communesd'applicationdes dispositions

ArtiCle 12 du prsent article.
I. Chaque Etat membre a le droit d'imposer
les bnfices d'un tablissement stable d'une Article 1 3
socit relevant de la lgislation d'un autre Les modalits d'rnpostion d'un tablisse-
Etat membre situ sur son territoire. ment stable, qu'une socit relevant de la l-
2. Chaque Etat membre renonce imposer gislation d'un Etat membre a dans un autre

les bnficesd'un tablissementstable qu'une Etat membre, ne doivent pas entraner pour
socit relevant de sa lgislationpossde dans cet tablissement stable une charge fiscale
un autre Etat membre, sauf si la soct en plus lourde que celle qu'aurait supporte une

causeoptepour le rgimedubnficemondial. socit relevant de la lgislation de cet autre

3. Le rgime du bnfice mondial vis au Etat exerant la mme activit.
paragraphe 2 prcdent consiste de la part
de l'Etat membre dont relve la socit qui Article 4
opte pour ce rgime: La Commission soumet au Conseil, le mo-

a) englober dans l'assiette de l'impt frap- ment venu, des propositions indiquant de
pant les bnfices de la socit: quelle faon et dans quel dlai toute socit
-les rsultats, calculs selon les rgles du relevant de la lgislation d'un Etat membre
droit national, de l'ensemble des tablisse- sera impose exclusivementpar cet Etat pour
ments stables de la socit, situs dans les l'ensembledes bnficesqu'elle ralise dans la
Etats membres; Communaut.
-sur demande de la socit, et dans la mesure

o les dispositions des conventionsdestines TITP.E VI
viter la double imposition ne s'y opposent
pas, les rsultats, calculs selon les mmes r- DISPOSITIONSFINALES

gles du clroit national, de l'ensemble des ta-
blissements stables de la socit, situs dans Article 15
d'autres Etats, pays ou territoires, ou dans Les Etats nembres mettent en vigueur les
certains d'entre eux seulement; dispositions lgislatives, rglementaires et

I7I



E.E.C.: COMPANY CONSOLIDATIONSAND PARTICIPATIONS

administrativesncessairespour se conformer observations de tout projet ultrieur de dis-

aux dispositions de la prsente directive au positions essentielles d'ordre lgislatif, rgle-
plus tard le Ier Janvier I97I et en infor- mentaire ou administratif qu'ils envisagent
ment immdiatement la Commission. d'adopterdans le domainergi par la prsente

directive.
Article 16

Ds la notificationde la prsente directive, les Artcle 17

Etats membres veillent a infrmer la Com- Les Etats membres sont destinataires de la

mission en temps utie pour prsenter ses prsente directive.

ANNEXE

DEFINITION DE L'ETABLISSEMENTSTABLE

I. Au sens de la prsente Directive, l'expres- individuellementou conjointement:
sion tablissementstable dsigne une instal- a) installations utilises aux seules fins de
lation fixe d'affaires o une socit exerce stockage, d'exposition ou de livraison de

tout ou partie de son activit. marchandises appartenent une socit;
2. L'expression tablissement stable com- b) dpts de marchandisesappartenant une

prend notamment: socit tenus aux seules fins de stockage,
a) un sige de direction; d'expositionou de lvraisons;
b) une succursale; c) dpts de marchandisesappartenant une

c) un bureau; socit tenus aux seules fns de transfr-

d) une usine; maton par une autre entreprse;
e) un atelier; d) installation fixe d'affaires utilise aux seu-

f) une mine, une carrire ou tout autre lieu les fins d'acheter des marchandises ou de

d'extractionde ressourcenaturelle; runir des nformatonspour une socit;
g) un chantier de construction ou de mon- e) installation fxe d'affaires utilise, pour

tage dont la dure dpasse douze mois. une socit, aux seules fins de publicit,
3. Ne sont pas considrs comme tablisse- de fourniture d'nformations, de recher-
ments stables les installations et entreptsr- ches scientifques,ou d'activits analogues
pondant aux critres indiqus ci-aprs aux qui ont un caractreprparatoireou auxi-

points a) e), que ces critres soient remplis liaire.

TEXTE

de la directive concernant le rgime fiscal commun applicable aux socits nres

et'fliales d'Etats membres diffrents

(Prsente par la Commissionau Conseil)

LE CONSEILDES COMMUNAUTES, Communaut Economique Europenne, et

BUROPEENNES, notamment l'article Ioo,

Vu, les dispositions du Trait instituant la Vu la proposition de la Commission,

I72



DOCUMENTS

Vu l'avis du Comit Economiqueet Social, sur les socitsdans le chefde la socitmre;
Vu l'avis du Parlement Europen, considrant qu'il convient par ailleurs pour
considrant que les regroupements de soci- assurer la neutralit fiscale d'exempter de
ts d'Etats membres diffrents doivent tre retenue la source, saufdans certains cas par-
rendus possibles pour crer dans la Commu- ticuhers, les bnfices qu'une socit filiale
naut des conditions analogues celles d'un distribue sa socit mre;
march intrieur et pour assurer ainsi l'ta- considrant que le rgime du bnfice conso-

blissement et le bon fonctionnement du lid offre aux socits notamment la possi-
March commun et que ces oprations ne bilit de tenir compte, pour le calcul de leurs
doivent pas tre entravespar des restrictions, bnfices imposables, des pertes subies par

dsavantages ou distorsions particuliers d- leurs filiales; qu'il faut donc donner aux so-

coulant des dispositions fiscales des Etats cits la possibilit d'opter pour ce rgime,
membres; que de tels regroupementsne pr- pour toutes leurs filiales situes dans la Com-
sentent pas d'inconvnientsdans la mesureo munaut;
une concurrenceefficace et ds lors une liber- considrant que, dans le but d'encourager
t d'activits et de choix pour les fournis- les investissementsau dehors de la Commu-
seurs, les clients et les consommateurs de- naut, notanment dans les pays associs et

meurent assures; que ce domaine est rgi dans les pays en voie de dveloppement, le
par les rgles de concurrence des Trats de rgime du bnfice consolid doit pouvoir
Rome et de Paris; qua dans ce cadre, il im- s'appliquer aussi, sur demande des socits,
porte d'instaurer pour ces regroupements leurs filiales situes dans les pays tiers ou

des socits d'Etats membres diffrents des dans certains d'entre eux seulement;
rgles fiscales neutres au regard de la concur- considrant qu'il n'est pas possible de fixer
rence afin de permettre aux entreprises de ds prsent les modalits d'applicationet la

s'adapteraux exigences du Marchcommun, date d'entre en viguer de ce rgime, et qu'il
d'accrotre leur productivit et de renforcer convient donc de les prciser ultrieurement
leur position concurrentielle sur le plan n- sur la base de propositions faites par la Com-

ternational; nission,
considrant que de tels regroupements peu-
vent se pratiquer par des prises de participa- A ARRETE LA PRESENTE DIRECTIVE:

tions aboutissant la craton de groupes
de socits mres et filiales; Article 1

considrant que les dispositions fiscales ac- Chaque Etat membre applique les disposi-
tuelles rglant les relations entre socits tions de la prsente directive:
mres et socits filiales d'Etats membres -aux bnfices recueillis, par des socits-
diffrents varient sensiblement d'un Etat mres relevant de sa lgislationnat:ionale, de
l'autre et prsententde srieux inconvnients filiales relevant de la lgislationd'autres pays;

qu'il convient d'liminer par l'instauration -aux bnficesclistribus,par des socits re-

d'un rgime commun, pour viter de con- levant de sa lgislation des socits relevant
trarier ces regroupementsde socits; de la lgislationd'autres Etats membres dont
considrant que le rgime fiscal commun elles sont les fliales.
doit, en premier lieu, viter qu'un bnfice
ralis par une filiale, dj tax au niveau de Artide 2

cette socit, soit nouveausoumis l'mpt Les dispositions de la prsente directive con-
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cernent les socits de droit belge, allemand, ble capable de fonctionner par ses propres

franais, italien, luxembourgeois et nerlan- moyens.
dais passibles de l'un des impts suivants: 2. Tout Etat membre a cependant la facult

-Impt des socits en Belgique, de ne pas appliquer les dspositions de la pr-
-Krperschafsteueren Allemagne, sente directive aux socits relevant de sa l-

-Impt sur les socits en France, gislation qui ne conservent pas pendant au

--Imposta sulle societ en Italie, moins deux ans une participation donnant

--Impt sur le revenu des collectivits au droit la qualit de socit mre.

Luxembourg
-Vennootschapsbelastingaux Pays-Bas, Article 4
ou de tout autre mpt qui viendrait se sub- Les bnfices distribus que toute socit
stituer l'un de ces mpts. mre reoit titre d'associ de sa socit filia-

le, mme l'occasion de la liquidation de
Article 3 celle-ci, ne font pas partie de son bnfice

I. Pour l'applicationde la prsente directive, imposable.
a) la qualit de socit mre est reconnue au Tout Etat membre a cependant la facult
moins: d'exiger qu'une socit mre relevant de sa

toute socit relevant de la lgislation lgislation rintgre dans son bnfice impo---

d'un Etat membre qui dtient dans le capital sable une somme n'excdant pas 5Oo de ces

d'une socit relevant de la lgislation d'un bnfices.
autre Etat membre une participation rnini-
mum de 20%; Article 5

toute socit relevant de la lgislation I. Ies bnfices dist:ribus par une socit-

d'un Etat membre qui dtient dans le capital filiale sa socit mre sont, au moins lors-
d'une socit relevant de la lgislation d'un que celle-ci dtient une participation mini-
autre Etat membre une participation rsul- mum de 20% dans le capital de la fliale ou

tant d'un apport d'actifquelle que soit l'im- lorsque la participation rsulte d'un apport
portance de celle-ci. d'actif, exempts de retenue la source, en

b) il faut entendre par particulier:
socit filiale, la socit dans le capital de -de prcompte mobilier en Belgique,-

laquelle la participation vise l'alina a) est -de Kapitalertragsteuren Allemagne,
dtenue; --de retenue la source en France,

apport d'actif l'opration par laquelle --de rtenuta alla fonte en Italie,-

une socit apporte sans tre dissoute, l'en- -de retenue d'impt au Luxembourg,
semble de ses lmentsd'actifou une ou plu- -de dividendbelastingaux Pays-Bas.
sieurs branches de son activit, une ou plu- 2. Par drogation aux dispositions du para-
sieurs socits prexistantes ou nouvelles, graphe I, tout Etat membre dont le taux de

moyennant remise de titres reprsentatifsdu l'impt sur les bnfices distribus est in-

capital social de la ou des socits bnficiai- frieur celui sur les bnfices non distribus
res de l'apport; peut prlever une retenue la source sur les

branched'activit, l'ensembledes lments bnfices qu'une socit fliale relevant de sa-

investis dans une division d'une socit qui lgislation distribue sa socit mre pour

constituent, au point devue technique, une autant que:

exploitationautonome,c'est--direunensem- a) le taux applicable auxbnfices'distbus
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sot infrieur d'au moins Io points celui dans le capital desquelles la socit mre d-
fix pour les bnfices non distribus; tient une partcipation d'au moins 5000;
b) le taux de la retenue ne dpasse pas la dif- - sur demande de la socit mre, les rsul-
frenceen pointsentre les taux pratiquspour tats, calculs selon les mmes rgles, de
les bnfices dstribus et non distribus et l'ensemble des socits relevant de la lgis-
n'excde pas en tout tat de cause 2500 des lation d'autres Etats, pays ou territoires ou

bnfices distribus. de certains d'entre eux seulement, dans le
3. L'Etat membre, qui a prlev dans les capital desquelles la socit mre dtient une

conditions prvues au paragraphe 2 une re- telle participation;
renue la source sur les bnfices d'une so- b) rduire le montant de l'impt national
ct filiale, est tenu de rembourser cette re- frappant les bnficesde la socitmre,pour
tenue la socit mre lorsque cette dernire tenir compte du fait que les socits, dont les
procde au titre du mme exercice une re- bnfices sont englobs dans J'assiette de cet

distributionde ces bnfices. mpt, sont assujetties un impt sur ces

Ce remboursement est effctu en proporti- bnfices;
on des bnfices ainsi redistribus par la so- 3. Le Conseil statuant l'unanimit sur

cit mere qui a cependant la facult d'impu- proposition de la Commission, fixe ultrieu-
ter par priorit sur le bnfice qu'elle distri- rement les modalits d'applicationdu rgime
bue les bnfices de ses fliales ayant subi du bnfice consolid, ainsi que la date
une telle retenue. laquelle les Etats membres devront obliga-

toirement introduire ce rgime dans leur
Article 6 lgislation.

L'Etat membre dont relve la socitmre ne

peut percevoir de retenue la source sur les Article 8

bnfices que cette socit reoit de sa fliale. Les Etats membres niettent en vigueur les
dispositions lgislatives, rglementaireset ad-

ATticle 7 ministratives ncessaires pour se conformer
I. Toute socit mre relevant de la lgis- aux clispositions de la prsente directive au

lation d'un Etat membre dtenant une par- plus tard le Ier janvier I97I et en informent
ticipation d'au moins 5000 dans le capital immdiatement la Commission.
d'une socit relevant de la lgislation d'un
autre Etat membre peut opter pour une p- Article 9
riode minimum de cinq ans pour le rgime Ds la notifcation de la prsente directive,
du bnfice consolid. les Etats membres veillent informer la.
2. Le rgime du bnfice consolid vis au Commission en temps..utile pour prsenter
paragraphe i consiste de la part de l'Etat ses observations de tout projet ultrieur de
membre dont relve la socit mre qui opte dispositions essentielles d'ordre lgslatif,
pour ce rgime: rglementaire ou administratifqu'ils envisa-
a) englober dans l'assiette de l'mpt frap- gent d'adopter dans le domaine rgi par la
pant les bnfices de la socit mre, en pro- prsente directive. .

portion du capital dtenu par celle-ci,
-les rsultats, calculs selon les rgles du Artie to

droit national, de l'ensemble des socits re- Les Etats membres sont destinataires de Ia
levant de la lgislation des Etats membres, prsente directive.
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ELABORATION OF COMMUNITY CUSTOMS LEGISLATION

Although I July I968 was an important date creasing and which affects not only traditio-
in the history of the Common Market, it nal industries such as food, textiles, etc., but

broughtno appreciable change jt the condi- more particularly the latest and most modern
tions under which Member States trade with ndustries (computers, motor vehicles, air-

each other, because for most products t was craft, chemicals, etc.). It is currently estima-

only the remaining z5% of the base duties ted that of the $31 000 million worth ofex-

in force in I957 that was abolished (duties ports from the EEC, $6 000 to $7 000 million

equivalent to 25% of those in force in is accounted for by operations carried out

I957 will be charged on intra-Community under customs supervision and nward pro-
trade in certain products listed in Annex II to cessing traffic arrangements.
the Treaty for which there is not yet a com- Difficult problems had to be settled at Com-
mon market organizatin until I January munity level, principally because the Bene-

I970). lux countries had imposed no economic li-

Although the Common Customs Tariffhad mitation on such operations, which may in
been introduced and two important regula- certain cases be detrimental to Community
tions (on origin of goods and value for cus- producers.
toms purposes) had been adopted by the The directive lays down quite liberal criteria

Council, a really harmonized Community- to be observed by the administrationsof the
wide customs legislationwas still not in place. Member States: operations providing the
To remedy this, the Commissionsubmitted optimum combinationof export conditions
to the Council in I967 and at the beginning without being detrimental to the basic inte-

ofI968 a first set ofmeasureswhichhavenow rests of Community producers are to be
been formallyapprovedby the Council. authorized.
Ofthe five texts concerned, four are directi- Since these arrangementswill raise numerous

ves actually harmonizing rules applyng in administrative problems (particularly with
the six Member States. The fifth is a regula- regard to the exchange of information be-
tion setting up a Communitycustomsproce- tween the Member States concerning the na-

dure designed to faclitate trade between the ture of the operations which they authorize,
Member States by means of close co--opera- ratesofyield,taxationofgoods not re-expor-
tion betweencustomsofficialsofthe Six. ted, etc.), a procedure conferring certain po-

wers on the Commission through a speciali-
A. THE FOUR DIRECTIVES

zed Committeehas been laid down.
I. Inwardprocessingtrafic As this Committee's progranme is particu-
Inward processing consists of using pro- larly full, a large number of meetings will
ducts from non-member countries have to be held before Community admini-
duty-free or levy-free for ncorporation in stration of the nain rules of the directive is

goods subsequentlysold by Communityex- achieved.
porters on world markets. This is an econo-

mic tariff arrangement, the importance of 1I.Bondedwarehousesandjreezone

which in intemational trade is constantly in- The economic importanceofbonded ware-
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houses and free zones no longer needs to be building in June I968, there may be some alle-
demonstrated; here again, the total annual viation of customs formalities for Commu-
value ofgoods ot:her than oil products stored nity shpyards.
in bonded warehouses without payment of
customs duties or agricultural levies before (b) Bonded warehouses
ultimate assignment to a specific economic Unlike a free zone, which consists of a terri-
use (in generaleither they are cleared through torial enclave surrounded by a customs bar-
customs and consumedin the Communityor rier, the bonded warehouse is merely a buil-
they are re-exported)can be put at $ 5 000 to ding where goods can be stored. These may
$6 0oo n]lionat least. be handled in the warehouse and are not

subject to customs duties or levies unless they
(a) Free zones are taken out of the warehouse to be consu-

In theory a free zone is a territorywhere com- med in the Community.
plete freedom is allowed in customs matters. Frequentuse s made ofsuch warehouses,and
In fact no such situationexisted in any of the they are ofspecial importance for commodi-
Community's free zones (including free ties for direct consumption such as tropical
ports). However, common rules had to be products, furs, carpets,etc.

laid down for all the Member States having Here t00, differing regulations in the Mem-
free zones or wishing to create them. The ber States would cause diversionoftrade and
Community arrangements specified by the more particularly of dstribution (inside or

directive prevent the Member St:ates from outside the Community).
establishing free zones in cases whereproducts The directve ensures that the main rules go-
from non-member countries might be con- verning bonded warehouses are neutral in
sumed wthout payment of customs duties. their inpact principally by eliminating the
On the other hand, subject to customs super- differenceswhich used to exist in the taxation
vision at the boundaries of these zones and ofproducts coming out ofbond, depending
the observation of certain principles within on the MemberState.
them, any of the EEC Member States may
create territorial enclaves called free zones III. Deerred payment of custons duties, taxes

where goods from non-member countries withequivalenteectandagriculturallevies
can be stored for an unlimitedperiodwith- For various reasons, the authorities in the
out being taken over by the customs autho- Member States allowed importers certain pe-
rities. Bonding activities in the zones will be riods of grace for payment (ranging from
greatly facilitated. And frms will be able to five days in the Benelux countries to sixty
set up plants in the zones to process products days in Germany). Facilities such as these,
from non-member countries for subsequent granted free of interest, cotld not continue
export without paying customs duties or le- to vary so much from one member country
vies, as long as they observe the same econo- to another. At the end of a transition period
mic principles as those applicable to nward expiring on 3I December I97O, importers
processing traffic (but they will benefit from will be given equal treatment in the matter

inspecton procedures which may be very throughout the Conmunity: thirty days'
much simpler than those outside the zones). grace will be allowed them for paymentsub-
By the combined application of these arran- jecttothefurnishingofaguarantee,but wth-
gements and the exemptions made for ship- out interest. The directive makes provision
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for adapting the period of grace to modern ofstatistics, the data collected will very soon

administrativesystems used in certain Mem- be processed by a sjngle Member State on

ber States (totalling ofoperations over a pe- behalfoftheothers.
riod with one fnal account covering all of Because of its very simplifications, the regu-

them). lation will raise certain problems of applica-
The directive also stipulates that additional tion. For instance, the procedurewill have to

payment facilities, if interest is payable, must be adapted to new modes of transport (e.g.
conform to the conditionsofthe capitalmar- containers).The Commission,acting through
ket in the Member State concernedso as not a Committee whose work load here too is

to constitute an advantage in favour of im- still very heavy, will take the necessary steps.

porters. In conclusion, the Community transit sche-
me will apply from I January I97O to all

B. COMMUNITY TRANSIT goods circulating in the Community and
should represent a major step forward in.

The regulation introducing Community simplifyingcontrolsand speedingup the mo-

transit arrangements has some sixty articles vement of goods in the Common Market.
and a number ofspeciallyimportantannexes It will also be the first procedure systemati-
and is therefore very diffcult to summarize. cally requiring close co-operation between
The effects it is expected to have after imple- all the customs authorities in the Communi-
mentation on I January I970 are worth no- ty and will thus be an effective meansofcon-

ting; in practice it should make possible a bating frauds wthout imposng addtonal
considerable simplification of formalities. controlson users - far from it, in fact.
The new arrangements for customs supervi-
sion of goods circulating in the Conmunity The above-mentioned texts are only a part
will then be as follows. ofwhat needs to be done at Community le-

(I) A single documentwill replace the export vel concerningcustoms legislation. Although
declaration, the movement certificate, the they constitute an advance on the previous
export certificate and the transit declaration situation, progress is only partial in the mat-

or declarations. ter ofcustoms clearance procedure. Nothing
(2) The inspection of goods on departure has yet been done in respectoftheobigations
from and arrival in.the vicinity ofor at the of the declarer. The contentofimport decla-
actualpremisesofthe exporteror the consig- rations has not been harmonized.The condi-
nee will enable all complicatedformalitieson tions for settling customs disputes, especially
crossing frontiers to be dispensed with, and those concerning sanctions, are still determi-
one customs-ofcestop in two will be elimi- ned unilaterally by the Member States. Eco-

nated. The system should prevent breaking nomic customs arrangementsapart from in-

ofbulk and allow better relations to develop ward processing (e.g. temporary use ofcapi-
between the customs authorities on the one tal goods from non-member countries) are

hand and exporters and importers on the not covered by Community regulations. A

other. number ofother problems (continentalshelf,
(3) The reduction in guarantees usually re- various exemptions, uniform application of

quired by customs should cut the cost of the many customs conventions, etc.) remain

transportoperations. to be studied.
With the transitdeclarationservingas a source So while there is cause for congratulationon
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the work accomplished, it is nevertheless ties under similar conditions. During I968
essential, as t:he Council recommendedon 30 these officers checkedsone 600 or 700 million
July I968, that work on customs harmoniza- travellers and, more important, $ Ho 000

tion should continue in order to ensure that million worth ofgoods on which 35 million
the customsauthoritiesoftheMemberStates, declarations were made, thusensuringenfor-
which employ some 65 000 officers (8 000 or cement ofthemostvariedandcomplexregu-
9 000 of them Inspectors), perform their du- lations.
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EDITORIAL

I879 - JUNE 3 - I969

On June 3, I969 Professor Dr. P.J.A. Adrianiwi celebrate his 9otl birthday. As one of the

founders of the International Fiscal Association and as the founder and first director of the

InternationalBureau ofFiscal Documentation.Adriani has had a signifcant influence on the

developmentof internationaland comparative tax law as a dscipline of study and research.

Adriani's name is linked with the names of many others with whom he had numerous

contacts. Becker,Bhler and Spitaler in Germany,Blumensteinin Switzerland,Griziotti and

Vanoni in Italy, Trotabas in France, Bruins in the Netherlands,Va Houtte in Belgium: they

all felt that taxationought to be consideredas a social and economicphenomenonalso worthy

of theoretical study from a legal point of view, and they all realized that the international

aspectsoftaxationwouldbecome increasinglyimportant.

On the occasion of Adriani's retirement as professor of tax law at the UniversityofAmster-

dam, in I949, a liber amicorum under the title Tractatus Tributarii was presented to him

contaning, nter alia, an mpressive bibliography of his books and articles. In many of his

writings reference is made to situations in other countrieswhere similarproblemswere solved

in the same or in a differentway, with the reasonswhy this was so. Few had Adrani's gifts to

explain difficult problems so clearly that they seemednot to be problems at all. Those within

the Netherlandsand outside who had the privilegeofmeetingAdrianiand discussing taxation

with him could not help but have the feeling that they had talked to an artist. This Adriani

has always been, not only in his paintingsbut in hs attitude towards mankindand the world.

It is rare to meet a man ofso muchwsdom in all respects.

Long since retired, Adriani's daily influence on taxation has disappeared, but those whose

teacherhe was, in his coursesand writings,will with gratitudeextend to him their best wishes

for a happybirthday.
v.H.
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* * * * ARTICLES * * * t

PROF. V. UCKMAR & P. DURAND:

THE TAX TREATY BETWEEN ITALY AND FRANCE*

I. The Convention of I6th June I 930 2. The convention (hereinafter referred to

between Italy and France against double as convention or treaty, unless other-
taxation with respect to direct taxes, wse stated and to be understood as the one

together with the related additional acts of made in I958 and amended by the I967
I6th November I93 I, proved itself inade- additionalagreement) complies in its greater
quate after the war, both because of the part with the OECD draft. Concerning
amendments made to the fiscal systems of Italy the convention deals with all the inco-
the two states and the evolution of inter- me taxes (local and State), except for the tax

national fiscal law. on companies in the parts conceming assets,
On the 29th October I958, a new Conven- and for the tax on bonds for reasons of
tion was agreed in Paris which replaced the reciprocity (as is stated in the governmental
previous one and whose entry into force, report) there being no tax on assets in

notwithstandingItaly's ratificationby means France.
ofthe law N' 469 of9th February I963, was The convention then, covers, concerning
delayed because of failure in exchanging the Italy, the taxes on land ncome, on agrarian
instruments of ratifcation. In the meantime income, on buildings, on ncomc, progressi-
the fiscal systems of the two states under- ve complementary income tax (on the phy-
went new changes; the main changes were: sical person), tax on companies (dealing with
the ntroduction of the withholding tax on the part concerning income) and the with-
dividends over the distributed profits in holding tax on the profits distributed by
Italy; and the amendment of the taxation companies.
system wth respect to companies and As far as France is concerned, the French
distributed profits in France. taxes covered are listed in article 2 A, as

An additional agreement with the related amended by article I of the I965 protocol,
protocol was therefore agreed on th owing to the drastic changes which happen-
December I965 which will come nto force, ed in France further to the law of I2th

together with the I958 agreement, on t:he JUly I965. They are therefore:
date of the exchange of the instruments of - Imptsur le revenudes personnesphysiques
ratificationwhich will take place n Rome in
the shortestpossible time (art. 12). The addi- * The text of the treaty in the original French

tional agreement was ratified by Italy wth language is published in a supplement to this

law N 766 dated 6th August I9671.
issue.
I. By France with law no. 66-966 dated 26th

The instrumentsofratificationwereexchang- December I966.
ed on December U, I967, and the whole 2. An administrativeinstructionon February 27,

treaty, including the protocol,was published 1969 precising the applicationof this convention

nm the Journal officel de la Rpublique was published in B.O.E.D. no. 14 of March 3I,
969. This article being written before this

Franaise on Mrch I4, I968, further to the
mportant instruction, footnoteswill give details

'

French decree N 68-228 ofMarch I2, I9682. concerning this instruction.
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THE TAX TREATY BETWEEN ITALY AND FRANCE

Taxe complmentaire a subject lives for a part of the year in one
-

Impt sur les socits State and in the other State for the remaining-

The convention will be applied to every part of the year, he will be considered as

other tax of sirnilar nature which will be domiciled in the State in which he lives

instituted after the signing of the conven- prevalently. If he lives in the two States

tion ..,on incone, estates, and on capital for the same length of time he is considered

gains. It has been taken into account though, as domiciled in the State of his nationality.
that if amendments are made to the fiscal Finally, if he has the nationality of both

laws of either of the two states, such as to States, or if he has not either of them, the

modify noticeably the nature or the charac- superioradministrationauthoritiesofthe two

ter of the taxes to be, the two countries will States wiu consult each other . For the

consult each other . It is likely that a con- juridical person, the domicile is in the place
sultationwil1 be necessaryifthe reformofthe where the effective management is located.
Italian fiscal system, which is at the moment This defnitionofthe treaty must be analysed
still in the planning stage, were to take place. in connection with the definition of the tax

domicilegivenby article I64-I ofthe French

3. Article 3 of the convention contains the Code Gnral des Impts. This article

defnition of some expressions recurring in indicates that aliens are considered as do-

the convention. miciled in France if they have on French soil

It must be noted here that the territory to the center of their interests, or if they have

which the treaty is applicable does not had a permanent residence in France for

include such overseas French territories as more than five years. This definition is the

New Caledonia and Tahiti. The precise source of numerous problems. An Italian

reason for this is that in these territories a citizen may, when he retires, elect to live in

special tax system is in force. In New France. If he receives a penson originatng
Caledoniafor instance,there is no income tax from Italy (as such pension according to

and no corporate tax. Since the treaty is article [5 of the treaty is taxable only in

meant to avoid double taxation, it is under- Italy), he may not be considered as having
standable therefore that it cannot be applic- the center ofhis interests in France unless he

able to those French territories where no has actually lived in France for at least five

taxatior exists. years. And, accordingly,he may be taxed in

First ofall it specifies exactly the meaning of France, until the said period of five years has

fiscal domicile not coinciding with that elapsed, as per article I 64-2 of the French

given by the article 8 t.u.i.d.a For physical Code Gnral des Impts, i.e. on whichever

persons, it s the place where they have the s the higher figure of

house they live irt, as centre of vital n- - his actual French income

terests, that is. the place where the personal - five times the assessed rental value of his

relations are strongest : the domicile then vilaor apartment in France.

coincides with the residence ascertained for This irritating problem for many aliens has

the communalfamly tax. In the cases where already been solved in the two tax treaties

concluded by France with Switzerland and

the U.S.A. (Swiss treaty of September 9,
3. Testo Unico delle leggi sulle imposte dirette-

Direct Tax Code (Decree of January 29, 1958, 1966 and additional protocol-U.S, treaty

no. 645, as subsequently modified). ofJuly28, I967, article 23-3). It is regrettable
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that no similar solution has been adopted in treaty t:hat a building ste or constructionor

the treaty with Italy. assembly project which exists for more than

Paragraph 4 of article 3 contains a detailed l2 months (article 4(2)(h)) will constitute a

deftition of permanent establishment. permanent establishment. In the new Italian
The followingareconsideredtobe permanent treaty, article 3(4)(2)(a) assimilates to a

establishments: the location of effective permanent establshment a building site (or
management; workshops; laboratories; mi- similar activity) where the works made in
neral deposits; storehouses; branch offices; such site exceed a total length of three
yards carrying out works the duration of months during I 2 consecutive months.
which exceeds three months in the course Article 5(2)(g) of the new Swiss/French
of the following consecutive twelve months; treaty of September 9, I966, shows a

agencies,when the agent habituallyexercises, wording similar to the one used by the
in actual fact, a general power which enables U.S./French treaty (I2 months period),
him to carry on business and to seal con- althoughthe old Swiss treaty of October I3,
tracts on behalf of an enterprise; etc. Suc- I937, used a wording similar to the one used
cessively, it is pointed out that a permanent in the new Italian treaty.
establishment is not constituted in one of B) Concerning insurance and reinsurance
the two States by the fact that an enterprise companies,paragraph 5 ofarticle4 states that
of t:he other State: they are considered as having a permanent
a) owns, under ny form, a storehouse with establishment when, through one of ther
the only purpose of facilitating the delivery agents, they collect premiums on insurance
in this State of products and merchandise risks. In the governmental report to the Bill
which have been objects of sale in the other of Ratification of 29th October I958 Con-

State; b) owns, under any form, a share- vention, it was pointed out that this clause

holding in a company or moral person was introduced at the request of the Italian

paying tax in the first State; c) has business delegation to avoid double taxation of rein-

relations in the first State through an agent surance enterprises acting in France, because

truly autonomous (commission agent, bro- they, as all foreign nsurance companies act-

ker) acting inside his normal activity or ing there, for the sole fact that they have to

through a company juridically independent maintain, under the French law, a reprsen-
(such as a flale); d) owns in the first tant responsable agr in that country,
State, also under the form of permanent would be subjected, if there was not the

establishments, offices whose activity is clause mentioned above, to taxation in
limited to the purchase of raw materials for France even when the aforesaid agent does
its supply. not exercise powers such as to bind the
The wording of this clause is, in broad lines, enterprise which he represents or he does
similar to the clause of the OECD Draft not enter into contracts on behalf of the
Treaty. However, it is regrettable that the enterprise itself

treaty did not use a more elaborate language, However, an Italian (or French) insurance
as the one which was adopted in the new company (artcle 3(5) of the new Italian
French-U.S. treaty of July 28, I967. Two treaty) is deemed to have permanenta

significant examples will illustrate our establishment in France when it collects

position: premiums in France (or Italy) through a

A) It is said in the new U.S./French tax representative.
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The situation is quite different in the new However, this article must be read in con-

U.S./French treaty (articles 4-7) since an junction with the protocol of December 6,
insurance company is not considered as I965, since, in the field ofreal estate taxation,
having a permanent establishment f t special attenton must be devoted to the
collects preniums through an independent French tax system.

representativeas defined in article 4(5) of the Two FrenchlawsofMarch I5, I963, and De-

U.S. treaty. cember I9, I963,havedrasticallychanged the
The fact that an Italian insurance company approach to taxation ofreal estate profits.
collects premiums in France through an These changes are refected in the protocol
independent representative could make it of December 6, I965. The essence of this
liable to tax n France, since the defnition new legslaton can be sunnarized as

of repre,entative in article 3(5) of the new followsd: profits made on constructible
Italian treaty is not connectedwith a notion land and/or shares of corporations which
of independence. are known as socits imnobilires trans-

parentes are treated as ordinary income;
4- Articles 4-22 set out the rules for the prior to the new laws, they were considered
attributionof the power ofimpositionin the in France as capital gains and free from tax

two States regarding the nature of the ofany kind.
various incomes. The socits immobilires transparentes
Article 4 states that incomes deriving from are a special type of corporation which are

real estate, including profits deriving from meant to create a special kind of real estate

the alienation of such goods are taxable joint ownership for house buildings. Their

only by the State where these goods are shareholders are entitled upon liquidation
located. The same rule is effective for the to receive the full ownership of the portions
dutes pad for the use of real estate, for of the building referred to n the artcles of
the use of the right of hunting, of fishing or the corporation. If for nstance any share-
similar rights, or for the utilisationofmines, holder,when purchasingshares,is specifcally
quarries or other natural resources. attributed those shares corresponding to a

It must be pointed out that it is up to the certain fat in the bulling, he is considered as

State where these properties are situated to having ownership of that flat. This is why
apply the taxation on the profits deriving suchcorporationsare saidtobe transparent,
from sale ofsuch goodsand consequentlyof since their purpose is to act as a legal shell
the eventual increases deriving from their embodying the nterests of their menbers,
sale. Thus in the case ofan undertakerselling andarenot, inthesenseofFrenchlaw,owners
a property of his in France and realizing an ofthe building (orpartsthereof) in their per-

overvalue, tlis overvalue would not be sonal capacity.
liable for taxation in Italy (income tax cat. B) ILeal estate profits made by non-residents
and ths derogating from the provisions under the two above-nentionedFrench laws
made by the artcles 82, last paragraph, and of I963 are taxable n France, even if their
I00 t.u.i.d. origin is only attributable to shares of the
This clause is a standard one in old tax transparentcorporation.
treaties, and it provides that profits derived

It is possible give here all technical
from real estate are taxable only in tle

4. not to

details of the new system, which has led to

country where such real estate is located. numerous books and papers in France.
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A complex legislation makes a distinction permanent establishment, directly or n-
between speculative and non-specula- directly, both by the company itself or by
tive profits. It is not our intention to give other organisations of this company both
here complete details of the mechanism to its managers, shareholders, partners or to

nvolved, since the length of such matters other participants or to persons sharing
is not compatible with this general survey. common interests with them.

It must also be pointed out that, for the
5- Article 5, also in accordance with that determination of the taxable income ac-

stated by the internal Italian regulations, count must be taken of on one side the
provides that, when an enterprise has a burdens and real expenses met by the com-

permanent establishnent, the ncome pany of the State where the permanent
deriving from all the operations made by establishment is situated, expenses which
this organisation and the profits resulting weigh directly and specifcally on the pro-
from the partial or total alienation of goods duction and conservation of such incomes;
belonging to this organisation, the imposi- on the other, the part of expenses normally
tion is within the competence of the State related to the permanent establishment thus
where the permanent establishment is including the normal expenditure for
situated. This rule is derogated for shipping management and general administration of
companies, taxable only by the State in the company as a whole in the location of
whose territory is situated the nain office the main office ofits effective management.
of the effective management, ort condition Article 6 adds that, when a company ofone

that the ship or aeroplane fly the fiag or of the two States whch is either under or

own the nationality of the State in whose owns the controlofan enterpriseofthe other
territory the above-mentionedmanagement State, or which is under an enterprise or

is located. The same article 5 provides some group of enterprises holding control of an

indications of the determination of the enterprise of the other State, grants or im-
taxable income. poses to this enterprise of the other State, in

As a general rule, we must refer to the its fnancial or commercial relations, condi-
accounts; in the case where the accounts or tions different from those which would have
other elements are not sufficient to deter- normallybeen made to enterpriseseffectively
mine exactly and distinctly the effective independent, all the profits which normally
amount of the ncomes produced by the would have had to be shown in the accounts

permanent establishment, the fiscal autho- of one of these enterprises, but which have
rities of the two States will consult each thus been transferred directly or indirectly
other, ifnecessary, to establish the criteria of to the other enterprise,can be included in the
distributionsuitable to determine the part of taxable profits of the first enterprise. Failing
the whole incomeofthe companywhich can the existence of precise elements allowing
be equitably attributed to this establishment. exact determinationof the amount ofprofit
Paragraph 3 adds that permanent establish- transferred, the competent authorities of
ments must be attributed with all the profits the two contracting States will reach an

and advantages that, under the normal, agreement, if necessary, to determine the
commercial customs would not have been value to be given to these products to avod
allowed to third parties and which are double taxation, according to the meaning
attrbuted or granted in arty way by the of the convention.
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6. Articles 8 and 9 provide the rules for the These rules laid down when hi Italy the sys-

distribution of the taxation of interests and tem ofwithholdingtax on dividendsof3o0/0,
dividends. without any reinbursement, was in force

They provide, generally speaking, that -in fact the conditionsmentionedabove for
such taxation is within the competence of the tax credit in Italy actually tend to brng
the State where the payee is domiciled, back to such tax rate the defnitive charge on

nevertheless granting the State to which the dividends-do not agree well with the new

payer belongs the authority of the taxation, rules, dictated by the law decree N 22 of
but with the rate of taxation not exceeding the 2Ist February I967; it will therefore
I5%ofthe gross amount. be necessary for a co-ordination to be made
In the case where such authority was being between the latter and the regulations of the
enforced, the taxes paid by the State of agreement, as permitted by the regulations
the payer must be related to the taxes due ofthe agreement(see paragraph2 ofarticles 2

to the State where the payee is domiciled. and 3 of the agreement and article II of the
Nevertheless, in Italy, the tax credit for protocol).
the taxes paid in France is granted only if Originally, the wording of the new treaty,
the interest or dividends are taxable under as adopted in I958, provided that dividends
the rules covering income taxes; if such and jnterest were only taxed in the country
taxation is not applicable (as in the case of of the debtor. A new wording of article 8

dvidends), the tax credit is granted only was adopted by the addendumofDecember
if t:he Italian taxation on incomes deriving 6, I965, and is more in line with the OECD
from French sources is superior to 20% and Draft Convention. Accordingly, the wth-
limitedtothepartexceedingsuchpercentage. holdng tax on dividends, which amounts in

Tle above-mentioned rules cannot be France to 250 in the absence of any treaty,

applied if the payee of the dividends or of is reduced to I5%.
the interest has a permanent establishment It is however regrettable that the new treaty
in the State ofthe company paying. did not include a special treatment for the

Summing up, concerning dividends, those dividends paid to a parent company by its

of Italian companies, due to subjects domi- subsidiary.Two recent tax treaties concluded
ciled in France, wi]l be liable to undergo a by France (U.S.A. and U.K., the latter not

maximum withholding of I5%, to be yet ratified) have included provisions to the
deducted from the taxes due in France effect that the rate of withholdng tax is

dividends coming from French sources,wil] substantially reduced in the case ofdividends
be subjected in Italy to the normal rules con- paid by subsidiaries. In this respect, the new

cerningthewithholdingtax on dividends(law tax treaty between Italy and France is not

ofz9thDecember I962, N I745, last modi- very up-to-date as far as nternational trade
fied by lawN2o9of2IstAprilr967); the de- requirements are concerned.
duction of the taxes paid in France, though, One other point of great importance must

(which for the subjects domiciled abroad be outlined here. Since July I2, I965, French
amounts to a withholdingof25%:article4 of tax law has been completely revamped. A

lawN 566 ofI2thJuly) will be grantedto the newsystemoftaxcreditondividends(known
conditions mentioned above, that is only in in French as avoir fiscal) was adopted. A

the measure of5%, alwaysprovidingthat the practical example will show tle actual me-

Italian taxation on dividends exceeds 20%. chanism of such tax credit.
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a) assuning that a French corporation shows a gross profit of 200

it will be liable to corporation tax (50%) IOO

b) the net profit IOO

is assumed distributed as a dividend to the shareholders.

c) when receiving a dividend of IOO

the shareholder is given a tax credit of 5000 50

thus making a total taxable income of I 50

d) if the shareholder pays income tax at the rate of 50%, he will be lable
to a tax of 75

He will however use the tax credit (c) above to offset part ofhis tax liability 50

His net tax will amount to 25

In the same situation, the same divdend of io0 paid to an Italian resident is subject to a

withholding tax of 15%. Both situations compare as follows:

French shareholder Italian shareholder
Dividend IOO Divdend IOO-

Tax credit 50 Withholding tax I5

Gross income I 50 Gross income 85

Apparently, there is here a discriminations. The French law N 64-I279 of December

Already the SwissandGerman Governments 23, I964 (article 7-I) provides that with-

have made some representations to the holding tax applicable to negotiable bonds
French authorities in this respect. It is ex- (obligations ct titres d'emprunt ngociables)
pected that the benefit of the tax credit will is calculatedas follows:
be extended to German residents and Swiss - I 2o on all bonds issued prior toJanuary I,

bona fide residents who wll give evid- 1965
ence of their liability to Swiss income tax - Io/o on all bonds issued after January I,

at the standard rate. It seems, however, that I965
the granting of such advantages to German - I2o on all premiums (lots et primes de

and Swiss residents could be construed as a remboursement) irrespective of the date

dscrimination. of issuance of corresponding bonds.
The article 9 dealing with interest has been Special provisions to this effect have been
ntroduced by the addendum of December embodied in the new U.S. and SwiSS tax

I965. Accordingly, the withholding tax on treaties concluded by France in I966 and

interest cannot exceed I5%. We must x967. Since the new Italian treaty does not

admit that a discrepancyexists here as regards cover these specific points, it is therefore
domestic French law: inevitable that the new treaty, apparently

inficts a penalty on Italian holders of French

bonds, as opposed to U.S. or Swiss holders.
5. See PATRICK DURAND: Taxation of Such situation will however,a not occur,
Dividends in France - a discrimination:Bulletin

since article is to grant to Italian re-
for international fiscal documentation, - vol. 23 meant

XX january 1966, N I. sidcnts all advantageswhchare due to French
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residents. Consequently, the withholding tax directs-Srie I.S. Division IV rz1 to IZ3
on interest paid from France to Italy will, bis). However, since the tax reform ntro-
as far as bondsare concerned,bereducedfrom duced by the French decree N 48-I968
I5/o to IZ Or IOo as abovendicated. of December 9, I948, the mere ownership
Also concerning the incomes of partner- of shares ofa partnershp is not consideredin

ships, it is stated that incomes of partner- French tax law as a permanentestablishment
ships of persons are taxable regarding their in France.

nature, and conforming to the conventional According to such tax reform (see Francis

regulations and to the internal ones of each Lefebvre-DocumentationPratique Impts
State. Thus, concerning Italy, by means of directs-SrieConventionsnternationales-

these rules the differences between the fiscal Italy) which is still valid, when the assess-

regulations of such types ofpartnershipsand ment of an Italian corporation to tle cor-

those ofthe corporations,are left unchanged. poration tax is based on anotherground than
Some uncertainties are met in finding out the disposal of a permanent establishment,
the conventional rules exactly applicable to the Italian corporation is only liable to

the profits ofthe partnerships ofpersons. corporate tax on its share of the profits of
In this respect, article 9 bis, specially devoted the partnership, and not to the withholding
to partnerships, was introduced by the tax, since the appropriation by the Italian

protocol of December I965. corporation of its share of profits in the
Some comments are necessary here in the partnership is neither a dividend nor a

light of the basic taxation of partnershps profit derived from a permanent establish-
in domestic French tax law. The common ment (see Circular of the French Ministryof
characteristic of practically all forms of Finance dated Ioth August I949 page 2256
partnerships is that taxation is directly assess- 38).
ed under the name of each partner as in Article io is specifically devoted to the taxa-

Italy, and not on the partnership entity tion of permanent establishments of Italian
itself. This .is true provided that the liability corporationsin France.

of the partners is not limited and that Although the orfcial wording refers to

furthermoresuch partnership has not elected article IO9-2 of the French Tax Code, it
to be personallyliable to corporate tax. must be noted that such reference is now

Should an Italian corporation be a member irrelevant since the French law of I 2th
of a partnershp whch, as stated above, is July I965 has, nter alia, abrogated article
not directly liable to corporation tax, the Io9--26.
profits which it may derive from its share An Italian corporation having a permanent
in the business will be taxed at the standard establishment in France will be subject to

rate of corporation tax: 5000 (see Francis corporationtax and withholding tax accord-
Lefebvre-Documentationpratique Impts ing to the followingpracticalexample.

Assuming that such establishmentmakes a gross profit of 200,ooo Frs

corporate tax (impt sur les socits) will be payable at the rate of 50% i.e. Ioo,000 Frs

thus leaving a net profit after tax of IOO,000 FrS

6. The article I x5 quinquiesoftheFrenchtaxcodeprovidesnew taxationwith respect to foreigncom-

panies.
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The withholding tax o11 such net profit, at substitutes the permanent establishment.
a rate of I5% (article 8-2) wll be assessed Such extension of the derogation is not

On 2500 of the above net profit (article IO-I), clearly understandable: the derogation to

as follows: the general rule should be applcable only if

25 I 5 for the permanentestablishmentoftheFrench
IOO,000 X-X-- -- = 3,750 Frs'

IOO IOO
-

enterprise, addressee of the redevances, typic-
Ifno treaty existed between Italy and France, ally through conferment, a company en-

the withholding tax (at the standard rate of tirely controlled by the head French com-

25o) would be applicable to the whole pany was substituted.This derogation should

profit after corporate tax and would there- not be applicable when, for example, con-

fore amount to 25,000 Frs. ferred the permanent establishment in an

It must be noted that the withholding tax, Italian company, perhaps with the participa-
calculated as above, can also be reduced if tion extended to other companies, the rede-
the share capital of the Italian corporation vantes continued to be paid to the French

havng such establishment in France is beneficiary'.
owned by French residents for more than The old treaty of June I6, I930, was abso-

7500 of its whole issued amount. lutely silent in the matter ofroyalties. Article
Furthermore, as in the OECD Draft, the I l of the new treaty has now covered t:he
convention indcates that a mere participa- matter to a large extent. The new treaty
tion of an Italian company in a French cor- provides one new service of considerable
poration does not as such constitute a worth in defining royalties, and making
permanentestablishment. clear that payments for know-how are

considered royalties as well as payments that

7. Article I I provides the rules for the tax- are contingent in whole or in part on the
tion of the redevances deriving from the productivity, use or disposition of an asset.

granting, either temporary or permanent, The State in which the use, or right to use,

ofincorporealprivate properties as invention gives rise to the payment is specifically
patents, drawings or models, secret processes

'

and formulae, trade-marks and other such 7. The withholding tax must be calculatedat the
of25% the following basis. Either the

rights, copyrightsand rghts ofreproduction,
rate on on

quarter of the retained profits of a pernanent
rights to use industrial nachinery, commer- establishment of an Italian company for the

cial and scientifc and the rights of leasing taxable base of corporate tax of the year of

films. In derogation to what is stated by assessment (as has been calculated above). Or
on the profits realized by the permanent esta-

article rz7 t.u.i.d. (which purposes a with- blishment in the course of the year of assessment

holdingas partialpayment)no direct taxation after deduction of the amount of corporate tax

is due on such redevances owned by a subject and of the income which, though taxed in the

doniciled in France (it is debated whether tax year in question, is linked nevertheless with
tax years to

thc general income taxes are duc, with rate previous with regard its date of
realization.

of taxation of 400 due by the payee but 8. The administrativeauthoritiesof the countries
with the right of redraft on the payer). agreed to limit the application of this extension

This rule is derogated in the case where the only in the case where the permanent establish-

beneficiary has a permanent establishment ment under considerationwould be transformed

of his enterprise in Italy and this is also
ntosocitde personnesou caractre familial
in whicha personholds either directlyor through

true when a shareholding in a company an interposedperson the majority of the rights.
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fixed as the source ofthe royalty, Ifa royalty ofparagraphtwo ofarticle I I states that the
is increased beyond a normal figure owing fiscal authorities of the two countries will
to a special relationship between payee and consult each other to deternne that part of
payor, or between either and some third the amount of rents, proceeds and rights
person, the restriction to this article applies which can be conceded as normal.
only to the normal figure.
Under Sections 57 and 209 oftheFrenchTax 8. Articles I2-I8 provide the rules for the
Code, the French authoritieshave the power taxationof workng income.
to refuse as deductible expenses any amounts Artcle I2 provides that the salaries, wages
of any kind paid by a resident to a non- or other such forms of remunerationas well
resident and which are meant to transfer to as the pensions paid by one of the con-

a non-resident any fraction of the taxable tracting States or by one ofits local branches
ncomeofa resident. to persons living in the other State as

Although there is no actual ruling in this compensation for administrative or mil-
field, the French authorities are always tary services rendered to them, are taxable
investigating with great care the amount only in the State where the debtor is.
of royalties paid to its foreign parent com- An exception to this rule is made when
pany by a French subsidiary. salaries, pensions and such remunerationsare

In broad terms, the actual rate ofpermissible paid to citizens of the other contracting
royalty is determined by the percentage of State. In such case the State of which the
capital held by the parent company. As the payee is a citizen, and in which the payee
rate of ownership increases, the percentage exercises his activity fr the other State
of royalty is deemed to decrease, since keeps the right of taxation, so that the citi-

royalty is a deductible expense for corporate zen, just because he exercises his activity in
tax purposes. favour of the other contractng State or of

one ofits local branches, is not to undergo a

The negotiators of the agreement were fiscal treatment different from that under-
obviously aware that the meanng of the goneby the other citizens.

regulation was not clear and so they have In article I3, for salaries, wages and other
purposed that in case of difficulties, the such remunerations, different from those
administrative authorities of the two coun- dealt with in the previous article I2 and
tries wll consult each other . In order to in the following article I4, a general prin-
avoid the hdden transmission of profits, ciple has been adopted which confers the
paragraph two ofarticle II provides that the right of taxation upon the State where the
redevances are taxable in the State in whose activity takes place. The provision of this
territory is situated the enterprise which article is applied therefore to the employees
bears the burden, when and for the amount and labourers working for private firms
in which these rents, proceeds and rights or establishments, normally residing iin a

exceed the ntrinsic and normal value of the State and exercisng their activities in the
properties for which they are paid other State. The place where the salary or

It is to be taken into account that in case the retribution is paid is of no importance
such hypothesis came true, the administra- for taxation, because, as is mentioned
tion cannotproceeddirectly to the evaluation above, only the place where the activity is
of the exceeding amount : tne second part exercised matters. Nevertheless, in deroga-
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tion to such principle, it has been agreed and, generally, of any other working in-

that the physical persons having their fiscal come different from those whose particular
domicle in one of the two States, are regulation s purposed by the other regula-
exempted, in the other State, froni taxation tions of the convention under examination.

for the aforesaid remuneration collected for It states that such incomes are taxable only in

the actvity exercised in this other State, if the State in which the professional activity
the fllowing conditions occur: I. that the is exercised. In order to prevent a State

stay in this last State has not altogether from taxing the product of a professional
exceeded I83 days in twelve consecutive activity which has been exercised only
months, 2. That the activities are exercised occasionally or irregularly in its territory,
during this stay on behalfofaphysical person the article provides that in order to proceed
ora moral one having the domicileofthe frst to taxation it is necessary that the tax payer
State or of a person, physical or moral hav- utilises, in such State, a permanent installa-
ing the domicile in the frst State or of a tion of which he makes regular use.

pernianent establshment situated in this Referring to the regulations examined
State. 3. That such remunerationhas not, as above, the following are considered, in

such, weighedupon the income ofan activity detail, to be free professions: scientific activi-

taxable in the other State. ty, artistic, literary, teaching and pedagogic
Finally, the article states that the remunera- activity, as well as the activity of doctors,
tion for services rendered aboard ships or lawyers, architects and consultants.

aeroplanes is taxable in the State where the It has been deemed advisable to point out

main office of the effective management of that when the artists of show business,
the shipping or air company is located. radio, television, cinema or sportsmen are

Article I4 states that the remuneration, engaged by aaa enterprise or by any other
attendance checks, etc. attributed to the organisation by means of a determined
nembers of the boards of administration, remuneration, the rules set out in the preced-
or boards of inspection in the Socits ng article I3, paragraph I are applicable.
Anonymes or Societa per Azione, of Article I 3 paragraph 2 relates to thc.taxation

co-operative companies, etc., are taxable of salaries, wages and other remuneration

in the State where the company making the paid out by organisations or by private
payments is domiciled. The same article firms on behalf of the State in whose

points out as well that the normal remunera- territory the activity takes place, without the

tion that the above-mentionedpersons recei- maintenance of the requisite of the perma-

ve for different reasons, are taxable, de- nent installation, required by this article,
pending on their nature, by the provisions being necessary.

of artcles I 3 and a of the convention Article I7 aims to favour the development
underexamination. of cultural relations between the two coun-

Article I 5 provides that dhe pensions different tries, facilitating, fron the fiscal point of
fronj those paid by the contracting States or view, the stay of professors and nenbers of

by their local branches and life annuities are the teaching bodies ofone of the contractng
taxable n the State where the debtor ofsuch States in the territory of the other State t0

pensions or lfe annuities is domciled. teach in universities and other institutes of
Article I6 provdes the rule for the taxation higher teaching. The income which such
of incones deriving from free professions profssors receve as remuneration for their
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teaching is not taxable in the State in which comes, in accordance with its legislation,
they stay, if their stay in such State does not to that part of the income which is reserved
exceed a period of two years. By the pro- for its taxation by the convention. The aim

visions of article I 8 the students and appren- of this regulation is to avoid that the situa-

tices of one of the two contracting States, tion where, in consequence of the renuncia-

staying in the other State to study or to tion by a State of the taxation of some

acquire knowledge in their professional elements of income, the amount of the

field, are exempt from taxation in such other taxation, which would otherwse be drawn
State for the sums which they receive, as from the incomes on which the taxation is

allowances,by the first State. This regulation reserved to the State itself, can be reduced.
aims to further the staying ofcitizens ofone Article 23 contains a regulationofa general
of the two States in the territory of the character stating that the rules of the con-

other State, in order to study or to improve vention do not confine the rights and the
themselves professionally. This exemption facilities which the legislation of the con-

can be granted only to the above-men- tracting States grant to the tax payers for
tionedpersons and for the amountsofmoney the taxes considered in article 2 of the con-

sent to the self same persons from their vention.

country oforigin for their naintenance and Finally, some regulations have been dic-
their studies. tated in the additional agreement which are

meant to guarantee: the parity of fscal

9. Article I 9 contains a rule of general treatment for the citizens of the two States

character stating that the taxes due for any still maintaining the application to French
other income different from those considered companies operating in Italy of the particu-
in the preceding articles are applicable in the lar regulations which govern the Italian
State where the beneficiary has his domicile. taxation on companies, weighing on foreign
Article 20 states that in the case in which, by subjects (art. 8 para. 7); the regulations on

the regulations of the convention, income incomes deriving from participation in

was to be exemptedby one ofthe two States, some types of real estate companies (art. I

the exemptionwill be granted if, and in the of the protocoD; and the adaptation of the
measure in which, this income is taxable in regulations ofthe conventionto the eventual
the other State. This regulation aims to modificationofthe intemal legislationofthe
avoid the situationwhere, in consequence to contractngStates (art. II of the protocol).
the effects of the convention, which only
aimsto avoid double taxation,someincomes, Io. Article 24 sets out the rules for the ad-
or part of them, can escape taxation in both ministrative assistance which the two con-

the contracting States: sinilar regulations are tractng States are due to give each other for

already in force in the ntemal Italian law a better application of the convention and
for income tax (lett. F. art. 82 t.u.i.d.) and for for the realization of the aims purposed by
complencntarytaxation(lett. C. art. I 3 3 t.u.). the convention itself. It has been decided
Article 22, whose text has been completely that the fiscal authorities of the two coun-

substituted by article 7 of the additional tries can ask each other for information and

agreement,provides that every State, for the any other necessary element to ensure the

application of progressive taxation, can applicationof the regulationsof the conven-

apply the rates relative to the mass of in- tion, to avoid fiscal fraud and to apply the
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rules meant to prevent the evasion from the the two States whenever in the enforcement

taxation purposed by the convention tself of the regulations of the convention, any

Such information must be kept secret and difficulties or doubts should arse. It also

shall not be communicated-apart fron to states the procedure to be followed in order

the taxpayeror his mandatory-toany other to avoid any double taxation which might
persons apart from those who intervene in take place n contrast wth the regulatons
the different stages of the procedure of and aims of the convention itself.

ascertaining and collecting the tax or in It is stated fnally that when it is deemed

disputes. In any case, the information which advisable to start dealings in order to reach

the two States can exchange is that which, an agreement on the afore-nentioned

regarding the nternal regulations of such points, these will be referred to a mixed

States, is available at each fiscal administra- Commission formed by representatives of

tion, provided that it is not information the two States appointed by their respective
which would lead to the uncovering of a superior administrative authorities.

manufacturingprocedure or to endanger an Articles 29 and 30 (modified by the addi-

industrial secret, commercialor professional, tional agreement) state the modalities for the

or publicorder. ratifcation and the date of coming into

Article 25 deals with the administrative force of the Convention which will take

assistance which the two States are due to pJace at the moment of the exchange of the

give each other for the collection of tax instruments of ratification, as well as the

purposed by the convention and of its date of commencement for the application
relative accessories (nterest, expenses, etc.) of the regulations stated in the conven-

due to one of the two contracting States tion. The commencement of enforcement

by taxpayersdomiciled in the territory of the of the convention's regulations has been

other State. The article states that the fiscal established referring to direct taxation on

authorities will proceed with the collection incomes with respect to the calendar year

of such taxes in accordance with their own in which the exchange of the instrumentsof

laws wth the exclusion of the regulations ratification takes place, as well as fiscal years

which deal with privileges. The procedure opened during the said year; nevertheless,
and execution acts will take place after a concerning withholdings at the source on

copy of executive titles and eventually a interest and dividends, the new regulation
copy of decisions has been produced. will be applied for the first time to the

The same article states finally that, in regard sources of ncome which will be put up

to that which concerns the fiscal credits in payment (for dividends it must be under-
still liable to raise claims, the creditor State, stood the distribution of wlich will be

in order to guard its rights, can ask the other deliberated) after t:he running out of the

State to present to the tax-debtor a sum- lirnit of three months from the date of

mons or a title ofcollection. The solution of exchange of the instruments of ratifcation.
the disputes regarding the validity of the The duration of the convention is at will;
claims, which have given ground to the nevertheless each of the two contracting
notification mentioned above, is up to the States can repudiate it for the end of each

competent jurisdictionofthe claiming State. year, giving six months notice, but not

Article 26 relates to the possibility ofunder- before five years have elapsed from its

standing between the fiscal authorities of ratification.

203



G. CROZES:

LEGISLATION FISCALE DU CAMEROUN

HISTORIQUE

Par le trait de Versailles du 7 mai I9I9, la priode de tutelle, subsistent encore large-
socit des Nations confiat, la France et ment l'heure actuelle.

l'Angleterre, le son d'administrer le En matire fiscale, notamment chacun des
Cameroun, ancienne colonie allemande, qui Etats Fdrs a encore son propre rgime
fut ainsi partag en deux Territoires. et l'uniformisation des systmes fscaux n'a
Le Ier janvier I960, le Territoire Camerou- pu, ce jour, tre ralise qu'en matire de
nais sous Tutelle Franaise accdait douane.

l'indpendancepour devenir la Rpublique Le systme fiscal actuel du Cameroun
du Cameroun. Oriental est donc largement inspir des
Le Ier octobre I961, la suite du Refren- principes franais qui ont prsid l'labora-
dum organis par l'ONU dans le Cameroun tion des textes fiscaux en vigueur avant son

sous Tutelle Britannique, la partie mri- ndpendance; tandis que le systme fiscal
dionale de ce Territoire, obtenait son ratta- du Caneroun Occidental est, pour sa part,
chement la Rpublique du Cameroun d'nspiration purement britannique.
tandis que la partie septentrionale votait sa Afn de donner un aperu, le plus vaste

retniIcation avec la NIGERIA. possible, de la lgislation Camerounaise en

Depuis lors le Cameroun est une Rpubli- matired'impts, droits et taxes,nous exami-

que Fdrale qui comprend l'Etat Fdr du nerons successivement, le rgime douanier

Cameroun Oriental (ancien Territoire sous conmun aux deux Etats Fdrs, le rgime
mandat franais) et l'Etat fdr du Came- fiscal du Cameroun Occidental, le rgime
roun Occidental (autrefois sous madat fiscal du Cameroun Oriental.

britannique). Erfinnous prciseronsbrivementquels sont

Les diffrences fondamentales ayant exist les rgimes fiscaux privilgis dcoulant du
entre les deux systmes juridiques appliqus Code des Investissements de la Rpublique
par la France et l'Angleterre pendant la Fdrale du Cameroun.

I. DROITS ET TAXES PERUS PAR LA DOUANE

La lgislation douanire applicable la Cette lgislation dcoule notamment des

Rpublique Fdrale du Cameroun (y textes suivants, publis au Journal Oficiel
compris au Cameroun Occidental depuis le de I'UDEAC No I du Ier janvier I966:
Ier juillet 1966) est celle qui a t labore - trait en date du 8 dcembre I964, insti-

par l'UNION DOUANIERE ET ECONOMI- tuant une UNION DOUANIERE ET ECO-

QUE DE L'AFRIQUE CENTRALE UDEAC NOMIQUE DE L'AFRIQUE CENTRALE

qui groupe actuellement, le CAMEROUN,
le CONGO-BRAZZAVILLE, le GABONetla
REPUBLIQUE CENTRAFRICAINE.1 I. Compare Bulletn I969, no. 3.
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Acte NO 7-65 UDEAC-36 portant fixation B. Droit d'entre-

dutarifdesDouanes,etdesactessubsquents C'est un droit fiscal applicable en principe
ayant apport des modifications ce tarif toutes les mportations et dont le taux fx
Acte No 8-65 UDEAC-36 portant Code des par le tarifvarie selon les produts.-

Douanes. La valeur taxable est comme pour le droit
de douane constitue soit par la valeur

I. OPERATIONS D'IMPORTATION mercuriale, soit par le prx d'achat major
Le tarif douanier et fiscal d'entre commun des frais ncessaires pour l'importation
comprend: jusqu'au lieu d'introduction.
-les droits de douane du tarif extrieur Le droit de douane n'est pas compris dans

conmun la valeur mposable au droit d'entre.
le droit fiscal d'entre commun-

la taxe commune sur le chiffre d'affaires C. Taxe commune sur le chifre d'afaires a
-

l'inportation l'inportation
-la taxe complmentaire l'importation Cette taxe frappe en principe tous les pro-

dont le taux peut varier suivant les Etats duits mports quelle que soit leur origine ou

membres. leur provenance.
D'une manire gnrale la circulation des Son taux est de I0% applicable sur la valeur
marchandises,biens et capitauxest libre entre en douane des marchandses majore des
les Etats de I '

UDEAC et, droit n'est droits de douane et du droit d'entre.aucun

peru sur les produits originaires d'un des Sont admis en franchise de cette taxe, les
Etats de 1'UNIONdestins tre consomms produits destins aux organismes et ser-

dans un autre Etat, mais les produits et vices Inter-Etats et en gnral ceux destins
marchandises fabriqus dans un des Etats et aux services publics des diffrents Etats
transfrs dans un autre, pour y tre utiliss, membres.
sont soumis au rgime de la TAxE UNIQUE
dont il sera question plus loin. D. Taxe coniplmentaire

Perue sur certains produits au profit des
A. Droit de douane Etats membres de I'UDEAC et selon des taux

Ce drot dont le taux prvu au tarif varie variant suivant ces Etats, cette taxe est

selon la nature du bien import est appli- applique sur la valeur CAF des produits
cable aux marchandises importes des Etats imports.
non membres de l'UDEAC l'exception des
produits originaires des Etats membres de la 2. OPERATIONS D'EXPORTATION
COMMUNAUTE ECONOMIQUE EUROPE- Les exportationsdonnent lieu la perception
ENNE C.E.E.D (France, AllemagneFdrale, de droits de sortie dont le taux varie entre

Italie, Luxembourget Pays-Bas et Belgique) 0/o et 17o et qui sont appliqus sur la
et des Etats membres de I'OAMCE (Cte valeur FOB ou la valeur mercuriale des
d'Ivoire,Dahomey,HauteVolta,Madagascar, produits exports.
Mauritanie, Niger, Sngal).
Sont galementexonrs de droit de douane 3. AUTRES TAXES LIQUIDEES PAR LA

les produits imports par des entreprises DOUANE

bnficiant de rgimes fiscaux privilgis A. Taxe Unique
dans le cadre des Codes d'Investissements. Les productions industrielles nationales dont
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le march s'tend, ou est susceptible de tant sur les matiresprenires et produits
s'tendre au Territoire de plusieurs Etats essentiels (y compris les emballages)impor-
membres de l'UDEAC sont obligatoire- ts ou d'origine locale, utilissen usinepour

ment soumis au rgime de la Taxe Unique l'obtention des produits fabriqus dans

(institu par l'Acte N' I2/65 UDEAC-34 leur forme de livraison au commerce, que

du I4 dcembre I965). sur les produits fabriqus eux-memes.
.

Ce rgime particulier est attribu individuel-

lement chaque entreprise par acte du Co- B. Taxes diverses

mit de Direction de l'UDEAC. Les services des douanes liquident et per-

La perception de la Taxe Unique est exclu- oivent en outre, tant l'mportation qu'
sive: l'exportationdiverses taxesannexes telles que

de la perceptiondes droits et taxes applica- droit de magasinage et de garde
-

-

bles l'importation aux matires pre- - taxe sur l'exportation des animaux vivants

mires et produits essentiels (y compris les - taxe de contrle et de conditionnement

emballages) utiliss en usine pour obtenir - taxe de sortie sur la banane

les produits fabriqus dans leur forme de - taxe sur les viandes, les bois, le cacao, le

livraisonau commerce caf, les olagineux, les carburants.

de la perception de toute taxe intrieure etc...
-

--

II. REGIME FISCAL DU CAMEROUN OCCIDENTAL

Le rgime fiscal du Cameroun Occdental, pourcentage de la valeur du bien investi

dcoulant de la lgislation britannique en (20% pour les constructions et 400o pour le

vigueur l'poque du mandat, est relative- gros matriel par exemple) du bnfice

ment smple; il comporte pratiquement un ralis au titre de l'exercice au cours duquel
seul impt: 1'INCOME TAX ou impt l'investissement a t ralis (dgrvement
sur le revenu applicable soit aux revenus nitial).
dont bnficient les personnes physiques, Puis, au cours des exercices suivants il est

soit aux bnfices raliss par les socits. pratiqu une dduction annuelle corres-

pondant un amortissement gal un

I. IMPOT SUR LES BENEFICES DES certain pourcentage, variable selon la nature

SOCIETES du bien (Io% 5% pour les constructions

Les revenus, de quelle que nature qu'ils par exemple) du solde de la valeur du bien

soient, acquis au Cameroun Occidental par investi aprs dduction du dgrvement
une socit qui y est tablie, sont imposables initial.

a l'impt sur le revenu, sous dducton des L'exercice fiscal d'une dure de I2 mos

dpenses et charges d'exploitation, de telle doit en principe tre clos au 3 I mars de

sorte que le bnfice imposable n'est que le chaque anne au Cameroun Occidental.

bnfice net. Le taux de l'impt sur le revenu des socits

Une rduction du bnfice imposable est en est de 40%.
outre accorde au titre de l'anortissement Les pertes subies au cours d'un exercice sont

des bensmmobiliss(matriel,agencements, imputables sur les rsultats des exercices

constructionsetc. . .). suivants.

Cette rduction consiste dduire un certain
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2. IMPOT SUR LE REVENU DES PERSON- les primes d'assurance sur la ve dans cer-

NES PHYSIQUES taines limites... etc....

LespersonnesphysiquesrsidantauCameroun Le taux de l'impt est progrcssif et s'che-
Occidental doivent faire, chaque anne, la lonne entre 2,5o sur la premire tranche
dclaration de l'ensemble des revenus qu'ils (de I I2o.000 francs CFA) et 5000 sur la

ont perus au cours de la priode coule partie du revenu mposable excdant

comprise entre le Ier avril et le 3I mars. 6.000.000 de francs CFA.

Le revenu global imposable est obtenu aprs L'impt sur le revenu d par les salaris est

diverses dductions telles que notamment les habituellement retenu mensuellement par

abattements pour charges de famille dont l'employeur sur le salaire selon un barme
les montants sont forfaitaires (environ fourni par l'administration fiscale.
I 20.000 francs CFA pour l'pouse, 25.000 Le rgime fiscal en vigueur au Cameroun

francs CFA par enfant et 60.000 francs Occidental est fort imprcis en l'absence de
CFA2 pour les parents charge, par an) toute diffusion des textes qui le rgissent.

III. R.EGIME FISCAL DU CAMEROUN OR.IENTAL

Le rgme fiscal du Cameroun Oriental est I. IMPOTS LIQUIDES PAR LES SERVICES

codif depuis l'indpendance, par le dcret DES CONTRIBUTIONS DIRECTES

N 6o-I35 du I I juillet I96o portant refontc Les principaux impts liquids par les

du Code Gnral des Impts Directs. services des Contributions Directes sont:

(Dcret publi au Journal Officiel de la - l'mpt sur les socits

Rpublique du Cameroun du I 3 juillet - l'imptgnral sur le rcvcnu des personnes

I96O) et par les textes subsquents qui y ont physiques
apport diverses modifications. - a patenteet la liccncc

Ce Code qui a pris effet au Ier juillet r96o - a taxe d'apprentissage
reprenait l'essentiel des dispositions rgissant - l'impt sur le chiffre d'affaires.
la fiscalit sous le mandat franais. Nous examinerons successivementccs divers
Il dternine les conditions d'assiette et de impts.
liquidation des impts et taxes mis par les
services des Contributions Directes et A. Impt sur les socits

recouvrs par les services du Trsor, les- Les personnes morales sont passibles d'un

quels scrvces dpendent du Secrtariat impt annuel sur leurs bnfices, dit impt
d'Etat aux Finances du Cameroun Oriental. sur les socits.

Les droits et taxes liquids et perus par les
servicesde l'Enregistrementdpendantgale- a. Personnes imposables
ment du Sccrtariat d'Etat aux Financcs, L'impt sur les socits frappe, quel que soit

sont rgis par l'cnsemblc des dlibrations leur objet toutes les personnes morales qui
et textes adopts avant et aprs l'indpen- se livrent au Caneroun Oriental une

dancc, et constituant le Code de l'Enregis- exploitation de caractre lucratif. (A l'ex-
trement. ception toutefois des Caisses de Crdit

Agricole Mutuel et des socits coopratives
2. x franc franais = 50 francs CFA

I US $ 250 francs CFA agricoles).
z £ 600 francs CFA Par alleurs les bnfices raliss par les
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personnes morales suivantes demeurent en rtributions qui excderat le quart du
dehors du champ d'application de l'impt bnfice fiscal ralis.
sur les socits: (Pour l'application de cette disposition,

socits en nom collectif les participations dtenues par les con--

-socits en commandite simple pour la joints ascendaits ou descendants des
part des bnfices revenant aux associs associs salaris sont reputes appartenr
commandits ces derniers).
associations en participation et socits de les tantimes et jetons de prsence accor-- -

fait conptantmoins de cinq membres ds aux Administrateurs, s'ils ne prsen-
socits civiles immobilires lirnitant leur tent pas le caractre d'un salaire ou ne-

activit la gestion de leur patrimoine rtribuent pas un travail effctif
immobilier, ne revtant pas la forme de - les, frais gnraux, dbits par le sige
socit de capitaux ou de socits res- situ l'tranger, dats la mesure o ils
ponsabilit limite et n'accomplissant pas ne se rattachent pas aux oprations faites
d'oprations a caractre industriel et au Cameroun (le nontant dductible de
commercial (n'exerat aucune activit ces frais, ne peut excder la quote part
entranant l'exigibilit d'une patente). des frais de sige totaux dtermine au

Les bnfices raliss par de telles socits prorata du chiffre d'affaires ralis au

sont, en vertu du principe de la transparence Cameroun par rapportau chiffre d'affaires
fiscale, imposables directement entre les total).
mains des associs au prorata de leur partici- - le montant des amortissementsqui dpas-
pation. serait les pourcentages suivants appliqus

aux valeurs d'acquisition des biens amor-

b. Bnfice imposable tissables:
Le bnfice imposable est le bnfice net constructionsdfnitives 5%
tir de l'ensemble des oprations de toute constructionsprovisoires 20%
nature ralises au Cameroun Oriental au amnagementset matriel lourd IO%
cours de l'exercice fiscal obligatoirementclos petit matrielet mobler 20%0
au 30 juin de chaque anne. matrielnaval ou arien 20%o
Ce bnfice net, qui tient compte des plus vhicules 33%
ou moins values ralses l'occasion de etc....

cessions d'lments d'actif, est tabli sous - les provisions constitues enf d'exercice
dduction de toutes charges et amortisse- en vue d'ventualits qui ne prsentent
ments, hornis l'impt lui-mme, toutefois pas un caractre de probabilit suffisant
certaines charges sont rintgres partielle- ou qui correspondent des charges qui
ment ou totalement au bnfice imposable. doivent tre payes lors des exercices
Il s'agit: suivants.

des rmunrations alloues un salari et - les amendes ou pnalits appliques par-

qui ne correspondraient pas un travail suite de contraventions aux dispositions
effectifou dont le montant serait exagr lgales conomiques et fiscales
des rtributions de toute nature verses -les ntrts servis par la socit des-

l'ensemble des associs, ou leurs con- associs, raison de prts, pour la partie
joints, raison d'un emploi effectif de ces intrts excdant le taux de res-
exerc dans la socit, pour la part de ces compte de la Banque Centrale major
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de deux points et dans la limite de la d'lments d'actif immobils peuvent tre
moiti du capital social, pour les somnes exonres d'impt sur les socits si la
prtes par les associs dirigeants. socit les porte dans un compte spcial

-les frais de voyage occasionns par les intitul Plus-values remployer et s elle
congs des employs et de leurs familles prend l'engagement de rinvestir en immo-
qui excderaient la dduction autorise bi]isations nouvelles dans un dlai de trois

raison d'un voyage de cong tous les ans partir de la clture de l'exercice au cours

deux ans seulement duquel ces plus-values ont t ralises, une

les loyers verss par la socit un associ somme au moinsgale Jeur montantmajor-

qui dtient plus de Io/o du capital social du prx de revent des lnents cds.
(pour l'application de cette dsposition Si le remploi intervient dans le dlai, les
les participations appartenant au conjoint, plus-values sont affctes l'amortissenent
aux ascendants ou descendants du pro- des immobilisations nouvelles, dans le cas

pritaire du bien lou, sont reputes contraire, elles sont rapportes au bnfice
appartenir ce dernier) de l'exercice au cours duquel le dlai imparti

est expir.
c. Imposition des plus-values de C'est ainsi, enfin, que les plus-values, autres

cession que celles sur les marchandises, dgages en

Les plus-values de cession d'lements d'actif in d'exploitation ou en cas de cession par-
doivent tre comprises dans le bnfice tielle d'entreprise, ne sont retenues dans la
fiscal de l'exercice au cours duquel elles ont base de l'irnpt sur les socits, que pour la
t ralises, toutefoisces plus-valuespeuvent moiti, ou le tiers, de leur montant si
n'tre que partiellenent imposes ou mme l'achat ou la cration de l'entreprise date de
chapper toute imposition. moins ou de plus de cinq ans.

C'est ainsi que les plus-values, autres que
celles ralises sur les marchandises rsultant d. Taux de l'impt
de l'attribution gratuite d'actions ou de Le taux de l'impt sur les socits est de 25Oo
parts socales la suite de fusion, de scission, (major de Io centimes additionnels au

ou d'apport partiel d'actif effectu entre profit du budget communal soit un taux

socits anonymes, en commandite par global de 27,5o0)
action ou responsabilit limite, sont exo- Le montant de l'impt annuel ne peut toute-

nres de l'impt sur les socits condition fois tre infrieur 220.000 francs CFA
que la socit absorbante ou nouvelle ait son (200.000 francs CFA + Io%) quel que soit

sige social au Cameroun, et qu'elle prenne le rsultat.
l'engagenent dans le trait de fusion, ou Cet impt minimum est dit Impt Mini-
d'apport, de calculer les amortissements mum Forfataire sur les Socits (I.M.F.).
annuels des biens apports ainsi que les Il n'est cependant pas exigible
plus-values ultrieures rsultant de la ralisa- - des socitsqui bnficientd'un exemption
tion de ces biens, d'aprs leur valeur nette d'impt sur les socits en vertu du Code
comptable dans le bilan de la socit absor- des Investissements, ou qui bnficient
be, scinde ou apporteuse au moment de de la rduction d'impt pour rinvestisse-
la ralisation de l'opration. ment dont il sera questionplus loin
C'est ainsi galement que les plus-values -des socits nouvelles, au titre de leurs
ralises en cours d'explotation par cession deux premiers exercices
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des socits dissoutes et ayant cess toute Io% par mois de retard en ce qui concerne
-

activit antrieurement au Ier juillet de le solde de l'impt sur les socits.

l'anne au titre de laquelle l'I.M.F. doit
tre rgl f Report des pertes
des entreprisesde travauxpublics qui n'ont Les dficits raliss au cours d'un exercice

-

au Cameroun qu'un chantier de construc- dternin, sont jusqu' amortissement, d-

tion, sans y avor d'tablissementstable ductbles des benfices ralss un cours des

des compagnies d'assurances qui exercent exercices suivants sans tre toutefois repor--

en pool leurs activits avec d'autres com- tables au-del du cinquime exercice.

pagnes ou qui limitent leurs activits aux

oprations de co-assurance dans les bran- B. I,npt sur le revenu des personnes physiques
ches .transport et incende et qui ne Il est tabli au Cameroun Oriental un impt
ralisent qu'un chiffre d'affaires annuel annuel sur le revenu des personnes physiques.
infrieur 3.000.000 de francs CFA. Cet impt comprend:

une taxe proportionnelle,mpt cdulaire-

e. Paiement del'imptsurlessocits frappant chaque catgorie de revenu

Les services des Contrbutions Drectes, suivantun taux diffrent

grce aux documents dposs par le contri- -et une surtaxe progressive frappant le

buable (notammentbilan, compted'exploita- revenu net global du contribuable.
tion et compte de pertes et profits) avant le

30 septembredechaqueanne liquidentl'im- a. personnes imposables
pt et le mettent en recouvrementpar voie Sous rserve des dispositionsdes conventions

de rle. internationales, l'impt sur le revenu des

Le paiement s'effectue de la faon suivante: personnes physiques est d par toute per-

l'impt minimum forfaitaire (220.000 sonne quelle quc soit sa nationalit qui-

francs CFA) quand il est exigible doit rside habituellement au Cameroun Orien-

tre pay spontanment avant le 15 tal, ou qui y a son centre princpal d'intrt

septembre. ou d'affaires ou pour laquelle le Cameroun

Cette somme s'impute sur le montant de est son lieu de sjour prncipal.
l'impt d si celui-ci est suprieur De mme sont imposables les personnes

l'I.M.F. rsidant habituellementhors du Cameroun,
le solde de l'impt d est payable en trois raison de leurs revenus d'origine Came--

fractions d'gal montant. rounaise, ainsi que les fonctionnaires ou

premier tiers dans les quinze premiers agents de l'Etat Camerounais exerant leurs
- =

jours du mois d'octobre. fonctions l'tranger.
deuxime tiers dans les quinze premiers Toutefois les revenus atteints, l'tranger- -

jours du mois de janvier. par un impt gnral sur Je revenu peuvent
solde soit la date d'exigibilit figurant chapper au Cameroun la seule surtaxe- =

sur l'avertissement d'impt dlivr au progressive.
contribuable, soit avant le 15 avril quand Par ailleurs, sont galement passibles de

laditedate d'exigibilit est postrieure. l'mpt gnral sur le revenu des personnes

Le dfaut de paiementdans Jes dlais entrane physiques les socits ou autres personnes

l'application d'une majoration de IOO% en morales, raison des revenus qu'elles ont

ce qui concerne le rglement de l'IMF et de distribus des personnes dont elles ne
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revlent pas l'identit. c. Evaluation du revenu imposable
Chaque chef de famille est imposable tant Les diffrentes catgories de revenus sont

raison de ses propres revenus que de ceux values de faon identique pour l'assiette

de sa femme et de ses enfants charge de la taxe proportionnelle et de la surtaxe

(enfants lgitines, adoptifs, lgalement re- progressive:
connus, inscrits l'Etat-Civil, gs de moins

de I 8 ans, infirmes ou tudiants). - Profits commerciaux, industriels, agricoles et

Les enfants d'un contribuablepeuvent sur sa non commerciaux

demande tre imposs sparment lorsqu'ils Il s'agit des bnfices nets tirS des activits

disposent de revenus propres, les femmes commerciales, industrielles, agricoles ou non

maries peuventgalementfaire l'objet d'une commerciales, ils sont valus comme en

impositon distincte dans les cas suivants: matire d'impt sur les socits, aprs d-

lorsqu'tant en nstance de divorce ou de ductionde toutes charges, et amortissements.

sparation de corps ou spare de biens, Toutefois en ce qui concerne les rmunra-

elle ne vit pas avec son mari tions verses au conjoint de l'exploitant, leur

lorsqu'ayant t abandonne par son dduction n'est admise que dans la limite de
-

mari ou ayant elle-mme abandonn le 50.000 francs CFA par mois.

domicile conjugal, elle dispose de revenus Les contribuables dont le chiffre d'affaires

distincts de ceux de son mari annuel n'excde pas 5.000.000 de francs

Pour les revenus dont elle a dispos pen- CFA, s'il s'agit d'oprations exclusivement
-

dant l'anne de son mariage et qui ont non commerciales, et Io.ooo.ooo de francs

t acquis avant la date de celui-ci CFA dans les autres cas, peuvent demander

Pour les revenus provenant de son activit l'adninistrationfiscale de procderl'estima-
-

exerce au Cameroun, lorsque son mari tion forfaitaire de leur bnfice et ne sont

n'est pas imposable au Cameroun. tenus alors de ne communiquer l'ad-

Sontaffranchisde l'impt,lesagentsdiploma- ministration chaque anne avant le 3 I aot

tiques, les Consuls et agents consulares de que le montant de leur chffe d'affaires, de

nationalit trangre, mais seulement dans leurs achats et de leurs stocks au 30 juin
la mesure o le pays qu'ils reprsentent prcdent.
accordent les nmes avantages aux agents

diplomatiques et consulaires Camerounas. - Bnfices des professionsartisanales
Les bnfices des professions artisanales sont

b. Dclaration des revenus valus comme ceux des professions indu-

Chaque contribuable assujetti l'ItLPP dot strielles, commerciales, agricoles et non

faire, auprs des services des Contributions commerciales.
Directes de son domicile, la dclaration des
revenus dont il a dispos au cours de l'anne Peuvent tre considrs conme artisans

fiscale coule (Ier juillet-30 juin). - les fabricants et ouvriers travaillant chez

Cette dclaration doit tre dpose avant le eux avec ou sans force motrice faon
3 I aot de chaque anne. Toutefos le con- ou non utilisant le concours de 5 em-

tribuable qui a dispos de revenus dcoulant ploys, compagnons ou apprentis au

d'une activt commerciale, ndustrielle, maximum et ne vendant que le produit
agricole ou non commerciale, doit dposer de leur propre travail

sa dclaration avant le 30 septembre. - les mariniers,chauffeursou cochersn'ayant
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qu'un bteau ou vhicule qu'ils condui- -un abattement de 2500 pratiqu sur la
sent eux-mmes rmunration brute de prsence, pour les
les pcheurs se lvrant personnellementla salaris non Camerounais du secteur pri--

pche sans autre concours que celu de v, recruts hors du Cameroun et bn-
deux aides, au plus. ficiant d'une ndemnit spciale de suj-

tions particulires
Revenus locatis ne peuvent toutefois bnficier de cet-

Les revenus locatifs sont ceux qui sont abattement, les associs et leurs conjoints
retirs des immeubles donns bail verbale- rmunrs par une socit dans laquelle
ment ou par crit. ces associs dtiennent plus de 25/o du
Toutefos les locations meubles constituent capital, ni les salaris rmunrs par l'en-
un acte commercial dont le revenu est tax trepriseappartenantleur conjoint
conme tel au taux BIC. - lesallocationsouavantagesfamiliauxdansla
Le revenu imposable est galau produitbrut limite de ceuxconsentisaux fonctionnaires
encaiss, augment des impenses ralises - les indemnits reprsentativesde frais dans

par le locataire, et dininu de 25% pour la mesure o elles sont utilises conform-
tenir compte des frais et charges fnanciers ou ment leur objet et ne dpassent pas les
ncessits par la gestion, l'amortissement et normes habituelles
l'entretien. -les allocations, indemnits et prestations
Cependantle contribuablepeut opter pour la sous quelque forme que ce soit verses

priseenconsidrationdesfraisrelsjustifispar par l'Etat, les collectivitset tablissements
factures,mais cetteoptionestirrvocablement publics en vertu de lois et dcrets d'assis-
valable pour trois annes conscutives. tance et d'assurances
Les revenus tirs de la locationdes immeubles - les allocations et rentes viagres n'ayant
dont l'dification datant de moins de dix pas le caractre de pensions de retraite,
ans, a t rgulirement dclare aux ser- servies aux victimes de guerre ou d'acci-
vices des Contributions ds l'ouverture du dents du travail
chantier, sont exonrs de taxe proportion- - l'indemnit de rsidence servie aux fonc-
nelle, ils demeurent nanmoins passibles de tionnaires.
la surtaxe progressive. Par contre, les avantages en nature servis
Par contre sont exonrs la fois de taxe gratuitement sont imposables et sont va-

proportionnelle et de surtaxe progressive lus selon le barme forfitaire suivant:
les immeubles dont le propritaire se rserve logement 500 du salaire en espce
la jouissance, tout au moins proportionnelle- par domestique 500 -d-
ment la partie occupe par lui ou par ses clairage 3% -d-
ascendants ou descendants en ligne directe. nourriture 2o% du salaire en espce

par personne avec maximum de 20.000

Traitements et salaires francs CFA par mois, les enfants de moins de-

Les traitements, salaires, pensions et rentes I4 ans comptant pour moiti

viagres sont imposables pour leur montant La taxe proportionnelle frappant les traite-
brut mais sont exclus du revenu imposable: ments et salaires est prcompte par l'em-
-l'indemnit d'loignement servie aux ployeur et paye par lui au trsor.

fonctionnaires et salaris de l'Etat non Les salaires mensuels infrieurs 5.000 francs

originaresdu Cameroun CFA ne subissent pas le prcompte.
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Revenus des capitaux mobiliers absorbante ou nouvelle at son sge so--

Sont considrs comme revenus de capitaux cial au Cameroun
mobiliers -les sommes mises la disposition des

les produts des actions et des parts sociales associs ds lors qu'elles sont comprises-

ou revenusassimils dans les charges dductibles pour l'assiet-
les revenus des obligations te de l'mpt sur les socits.-

les revenus de crances, dpts, caution- Par revenu des obligations il faut entendre-

nements et comptes courants les intrts, arrrages de tous autres produts
les intrts des bons de caisse. des obligations ainsi que les primes de rem--

Par produits des actions et parts sociales ou boursementpayes aux porteurs des titres.
revenus assinils il faut entendre tous bn- Les revenus de crances, dpts, cautionne-
fices raliss par les socits ou personnes ments et comptescourants ne sont imposables
morales imposables l'mpt sur les socts la taxe proportionnelle sur le revenu des
et qui ne demeurent pas nvestis dans l'en- capitaux mobiliers que dans la niesure o ls
treprise et notamment ne figurent pas dans les recettes provenant de

tous les bnfices ou produits qui ne sont l'exercice d'une profession ndustrielle, com--

pas mis en rserve ou incorpors au merciale, ninire non commerciale ou

capital (les bnfices et rserves capitaliss agricole (dans ce cas ils sont imposs contnse

tant eux-mmes imposables lorsqu'ils les revenus provenant de ces activits).
sont rembourss aux associs, par voie de En ce qui concerne les intrts de bons de
rductionet de remboursementde capital) caisse, ceux-ci sont passibles de la taxe pro-
toutes les sommes ou valeurs mises la portionnelle sur le revenu des capitaux nio--

dsposition des associs et non prleves biliers au taux normal lorsque la socit
sur les bnfices, telles que prts, avances, mettrice fait connatre l'administration les
rmunrations non dductibles du bn- noms et adresses des bnficiaires; dans le
fice imposable l'impt sur les socits (les cas contraire la socit niettrice doit verser

prts ou avances rembourss viennent en sur leur montant la taxe au taux de l'inpt
dduction des revenus imposables de sur les socits et les bnficiaires de ces int-
l'exercice au cours duquel le rembourse- rts sont dispenss de les faire figurer dans
ment est efctu). leur dclaration de revenus.

Par contre ne sont pas considrscomme des Les socits ou collectivits qui procdent
revenus distribus des distributions taxables sont tenues de
-les remboursements d'apports ou de remettre l'adnfinistration fiscale soit dans le

primes d'mission lorsque ces rembourse- mois qui suit la mise en paiement, soit avant

nents sont effctus aprs rpartitionde le 3 I juillet de chaque anne pour les banques
toutes les rserves autres que la rserve l- et tablissements financiers, l'tat noninatif

gale des distributions effectues.
les incorporations de rserves au capital Ces socits et collectivits doivent pr--

les sommes incorpores au capital ou aux compter la taxe proportionelle due sur lcs-

rserves l'occasion de fusion de socits paiements effctus et cette taxe est directe-
et les attributions gratuites d'actions ou de ment enrle leur nom.

parts sociales de la socit absorbante ou Toutefois les intrts de crances, dpts,
nouvelle, aux membres de la socit cautionnements ou comptes courants ainsi

absorbe condition que ladite socit que les revenus de capitaux mobiliers en-
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caisss l'tranger par des personnes im- rels mais il doit alors comprendre dans
posables au Cameroun sont imposs au son revenu imposable des allocations qu'il
nom du bnficiaire. peroit ventuellement pour frais d'em-
Les revenus distribus par les socits ploi et justifier de la ralit des frais d-

trangres exerant une activit au Came- duits)
roun sans y avoir leur sige sont galement Les plus-values ralises l'occasion de
passibles entre les mains desdites socits, de cessions d'actions, parts sociales ou autres

la taxe proportionnelle sur le revenu des droits sociaux, sont passibles de la surtaxe

capitaux mobiliers, sur une quote part de progressive au cas ou l'ntress, son con-

ces revenus dtermine au prorata du chiffre jont, ses ascendants ou descendants exercent

d'affaires ralis au Cameroun Oriental par ou ont exerc au cours des cinq dernires
rapport au chiffre d'affaires global. annes des fonctions d'Administrateurou de
En ce qui concerne les socits ayant leur Grant dans la socit et que l'ensemble des
sige en France ou dans un autre Etat mem- droits des mmes personnes aient dpass
bre de l'UDEAC,cette quote part et tablie 25/o des bnfices raliss au cours de la
non pas au prorata du chiffre d'affaires mais mme priode. Toutefois les plus-values
au prorata des bnfices. infrieures Ioo.000 francs CFA ne sont

jamais imposables.
Evaluation du revenu global imposable la-

surtaxe progressive d. Calcul et recouvrementde l'impt
Le revenu global inposable la surtaxe sur le revenu des personnes physi-
progressive est gal au total des revenus des ques
diverses sources, valus comme vu ci- Exceptionfaite de la taxe proportionnellesur

dessus, diminu des charges et frais suivants: les traitementset salaires et sur les revenus des
intrts des enprunts de dettes la charge capitauxmobiliersqui sont retenusla source-

du contribuable et pays directement par l'employeur ou la
arrrages de rente paye titre obligatoire socit distributrice, comrne il a t prcis-

ou gratut plus haut, la taxe proportionnelle frappant
tous impts et taxes se rapportant aux les autres revenus et la surtaxe progressive-

dclarations souscrites au cours de l'anne sont liquides au vu des dclarations faites
prcdente ou acquitte, l'exclusion de par le contribuableet enrles son nom.

la surtaxe progressive elle-mme, et des Le contribuable reoit chaque anne un

pnalits avertissementd'impt indiquant la somme

cotisations verses au titre des assurances rgler ainsi que la date d'exigibilitet la date-

sociales d'applicationdes pnalits de retard.
versements effctus pour constitution de Toutefois la taxe proportionnelle sur les-

retraite capital alin revenus commerciaux, ndustriels, artisa-
dficits subis en cas de cession ou cessation naux, agricoles et non commerciaux doit-

d'entreprise et dficits antrieurs non tre acquitte en trois fractions dans les I5
amortis premiers jours des mois d'octobre et de

-frais professionnels supports par les janvier pour les deux premiersacompteset le
salaris valus forfaitairement I0% solde soit la date d'exigibilit figurant sur

du revenu brut de cette nature (1'intress l'avertissement d'impt soit avant le I5

pouvant demander la dductionde ses frais avrillorsquecette date est postrieure.
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La taxe proportionnelleest calcule aux taux Cependant le nonbre de parts prendre en

suivants: considration en ce qui concerne les con-

Bnficesindustriels,comnerciaux tribuables n'ayant pas d'enfant charge
-

et non commerciaux 20/0 est fix I s'il s'agit de contribuablescliba-

Bnfices artisanaux 10% taires divorcs ou veufs et I,50 lorsqu'il-

Bnfices agrcoles 15% ces
- s'agit de contrbuables maris, lorsque

Traitement, salaires, pensions et contribuables ont un ou plusieurs enfants
-

rentes viagres 3o lgitimes, adoptifs ou lgalement reconnus

Revenus locatifs 20% faisant l'objet d'une imposition distincte, ou
-

B.evenus des capitaux nobiliers I0/0 ont eu un ou
-- plusieurs enfants, la condition

que l'un d'eux au moins ait atteint l'ge
En ce qui concerne les revenus commer- de I6 ans ou soit dcd par suite de fait de
ciaux, industriels, artisanaux, agricoles et

guerre.
non commerciaux, l'impt est rduit de La surtaxe progressive est calcule en appli-
moiti pour la tranche de revenu ne dpas- quant pour chaque part de revenu le barme
sant pas 200.000 francs CFA. suivant:
Il y a lieu de majorer les taux ci-dessus de de 0 200.000 francs CFA nant
taxe proportionnelle de 1o/0 (centimes de 200.00I 320.00o francs CFA 5 /o
additionnelsallant au budget des comnunes). de 320.OOI 480.000 francs CFA 7,5%
La surtaxe progressive est calcule de la de 480.00I 600.000 francs CFA IO /o
faon suivante: de 0o.oox I.000.000 francs CFA I5o
Le revenu imposable arrondi au millier de de I.000.000 I.40o.ooo francs CFA 20 /o
franc CFA infrieur est divis en un certain de I.400.000 2.000.000 francs CFA 25 /o
nombre de parts fixes comme suit d'aprs la au-dessus de 2.000.000 30

%

situation de famille du contribuable. L'impt d par le contribuable est gal au

-Clibataire majeur, divorc ou veuf, produit de l'impt par part ainsi obtenu,
femme dont le mari n'est pas imposable au multiplipar le nombre de parts.
Cameroun 0,75 part Le montant de cette surtaxe progressive
Clibataire mineur I part doit tre major de Io/o (centines connu--

Mari sans enfant aprs trois naux).-

ans de mariage I,25 parts Toutefois la surtaxe progressive due par les
Mar sans enfant avant trois salaris ne peut tre infrieure chaque anne-

ans de mariage, clibataire ou 2.400 francs CFA (soit 2.640 francs CFA

divorc avec un enfant charge I,50 parts y compris les centimes additionnels).
Mari ou veufavec un enfant Ce minimum fiscal est obligatoirementrete--

charge, clibataire ou divorc nu et vers au Trsor par l'employeuren six

avec 2 enfants charge I,75 parts mensualits de 440 francs CFA, il constitue
Mari ou veuf avec 2 enfants un acompte valoir sur le nontant de la-

charge, clibataire ou divorc surtaxe progressive du contribuable lorsque
avec 3 enfants charge 2 parts celui-ci est imposable pour un montant sup-
et ainsi de suite en augmentant d'un quart rieur.-

de part par enfant charge, sans, toite- La surtaxe progressivedue par les socitsqui
fis, que le nombre des parts puisse versent des remunrations occultes est

excder 4 calcule au taux maximum sans abattement.
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Les contribuables exerant une activit salari (lorsque ces dpenses ne revtent
commerciale ou industrielle dont le chiffre pas un caractre de luxe)
d'affaires annuel est infrieur 2.000.000 de - acquisition de matriel industriel, agricole
francs CFA et celui exerant une activit ou minier scell au fonds perptuelle
non commerciale dont le chiffe d'affaires demeure, de tracteurs et matriel mcani-
annueln'excdepas 500.000 francs CFA peut que lourd spcials usage agricole,
tre assujetti une surtaxe progressive dont forestier ou minier, de remorqueurs et

le montant est fix forfaitairement 50% du chalands creux pour le transport fluvial
montant de sa patente et qui est perue en - dpenses de prparation du sol, l'ense-
mme temps que celle-ci. mencement et de plantation en vue de la
Les personnes physiques, non salaries, qui cration sur des terrains prcdemment
faute de revenus suffisants ne peuvent tre en friche, de cultures ou de plantations
astreintes au paiement de la surtaxe pro- industrielles, l'excluson des dpenses
gressive sont soumses un impt dit Impt d'entretien
Minimum Forfaitaire dont le taux est fx - tout rinvestissement caractre social.
par l'assemble nationale. L'acquisition d'un matriel usag ou destin
Les assujettis cet impt sont classes en au renouvellement d'un matriel de mme
diffrentes catgories par des commissions nature ainsi que l'acquisitiond'une construc-

locales composes de personnalits et fonc- tion existante ne donnent pas lieu rduc-
tionnaires. tion d'impt.
L'impt estms par voie de rles soit no- La rductiond'imptdoit tre demandepar
nnatifs, soit rcapitulatifs raison d'un le contribuable avant le 30 septembre de
article par vi]]age, il est recouvr par l'inter- chaque anne au titre des investissements
mdiare des chefs de village ou de quartier raliss au cours de l'anne fiscale coule,
qui bnficent de rernises sur le montant de toutes justifications utiles doivent tre
l'impt collect. fournies.

Le dossier est examin par diffrentes
C. Dispositions communes a rimpot sur les so- autorits successives qui connuniquent

cits et l'impt gnral sur le revenu des leur avis Monsieur le Secrtaire d'Etat aux

personnes physiques Finances qui accorde ou refuse la rduction
a. Exonration par suite de rinves- d'impt par acte rglementaire.

tissement Si la rduction d'impt est accorde, celle-ci
Les personnes physiques ou morales qui intervientsur la base de 50o des rinvestisse-
rnvestissent au Cameroun peuvent bnfi- ments admis, c'est--dire que la moiti du
cier d'une rduction d'impt sur les socits montant de l'investissementpeut tre dduit
ou de la taxe proportionnellesur le revenu du monta:nt du bnfice imposable. Toute-
des personnes physiques. Seuls les investisse- fois cette dduction ne peut excder 50%
ments suivants peuvent ouvrir droit cette dudit bnfice. Au cas o le bnfice est in-
rductiond'impt. suffisant pour amortir la moiti de l'investis-
-construction ou extension d'immeubles sement, le report du solde dductible est

btis en matriaux dfnitifs usage indu- autoris sur le ou les exercices suivants, sans

striel, agricole, forestier ou minier, bu- que le report puisse ntervenir au-del du
reaux techniques compris, ainsi que celles troisime exercice suivant.
destines au logementgratuit du personnel
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b. Cessation - cession - dcs - cepton des patentes et licences, peuvent tre

dpart rpares jusqu' l'expiration de la sme
La cessation ou la cession d'entreprise ainsi anne fiscale suivant celle au titre de laquelle
que le dcs du contribuable ou son dpart l'impt est d.
du Cameroun entranent l'exigibilit imm-
diate de l'mpt d au jour o intervient D. Patentes et licences

l'vnement. a. Patentes

Nul ne peut quitter le Cameroun sans Toute personne physique ou morale qui
avoir au pralable, obtenu son quitus exerce au CamerounOriental, un commerce,

fiscal. une industrie ou une profession non exemp-
te expressment par le Code des Impts

c. Contrle des dclarations, vrifi- (notamment les agriculteurs, planteurs, le-
cations, taxation d'offce-pnalits veurs, artistes, les pcheurs, les chasseurs

Les dclarations souscrites par les contribu- etc. . . .) est assujettie la contribution des
ables sont vrifies par l'Inspecteur des patentes qui est un impt annuel mis par
Contributions Directes qui peut demander voie de rle.
toutes justifications et tous renseignements Il est d autant de patentes que le contribu-
dontila besoin. able a d tablissements ou de chantiers et

Les employeurs doivent chaque anne, exerce d'activits distinctes.
avant le 3 I jullet dposer auprs des services Le tarifde la patente varie selon la profssion
divers tats (tats des appointements, com- exerce et le lieu o elle est exerce.

missions, courtages, honoraires, ristournes Les professions sont classes dans deux
vacations et drots), pays par eux au cours de tableaux
l'exercice coul ces tats permettent la - le tableau A qui ne comporte qu'un droit
vrification des dclarations dposes par les fxe (allant de 2.000 francs CFA 400.000
bnficiaires de ces paiements. francs CFA et plus selon les professions)
Le dfaut de dpt dans les dlais de dclara- - le tableau B qui comporte une taxe dter-
tions ou d'claircissements et justifications, mine et une ou plusieurs taxes variables

peut entraner la taxation d'office du contri- par profession.
buable sur des bases values par l'admini- Le montant de la patente est major de 13o
stration. Le non respect des obligations in- (Io centnes additionnelspour la Commune

combantau contrbuabledu fait des textes en et 3 pour les Chambres de Commerce ou

vigueur, entrane l'application de pnalits d'Agriculture).
fixes ou proportionnelles dont l'importance La contribution est rduite de moiti pour
varie selon la gravit de l'infraction. les exploitants travaillant uniquement
Des peines correctionnelles de prison sont faon avec le concours de moins de dix

galement prvues en cas de fraude caract- ouvriers et manoeuvres, et pour les exploi-
rise et de non versement au Trsor des tants dont les machines sont uniquement
inipts retenus la source. actionnes par l'homme.

Ies omissions ou insuflsancesconstates dans
d. Prescription l'tablissement des patentes peuvent valable-
Les omissions totales ou partielles constates ment tre rpares par le service des Contri-
dans l'assiette de tous les impts liquids par butions jusqu' l'expiration de l'anne
les servces des ContributionsDirectes l'ex- fiscale suivantcelle de l'tablissementdu rle.
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b. Licences Certaines dpenses engages par l'entreprise
Toute personne physique ou morale autori- (frais de cours techniques et professionnels,
se se livrer la vente un titre quelconque salaires des techniciens exclusivement afc-
ou la fabrication de boissons alcooliques, ts la formation du personnel, rtribu-
de vins, bires, cidres et autres boissons fer- tions verses aux apprentis pendant les
mentes est soumise la contribution des heures de prsence aux cours professionnels,
licences. versements effectus au profit d'coles de
Cette contribution est annuelle, elle est formation gnrale ou technique) peuvent
exigible raison de chaque tablissement se- tre imputs sur le montant de la taxe due.
lon les mmes rgles que la contributiondes
patentes et mise en recouvrement en mme F. Taxes dverses

temps que celle-ci. Les services des Contributions Directes
Son tarifest dvs en 3 catgories contrlent galement la perception de

Ire catgorie:venteconsonmersurplace diverses taxes telles que.-

2me catgorie: vente emporter taxe sur le btail- -

3me catgorie: licence spciale pour res- taxe sur les armes feu.- -

taurateurs et gargotiers. Toutefois les pouvoirs ncessaires pour

Chaque catgorie est divise en un certain tablir l'assiette de ces taxes sont, conme en

nombre de classes selon le standing de l'ta- matire d'impt forfaitaire sur le revenu

blissement. des personnes physiques, dlgus aux chefs
De plus le tarif varie selon les localits. (3 d'unit adninistrative.
znes distinctes)
Le montant de la licence va de 5.000 francs G. Impt sur le chire d'afares
CFA 50.000 francs CFA par tranche de Le chiffre d'affaires est frapp au Cameroun

500.000 francs CFA de chiffre d'affaires Orientalpar deux taxes distinctes
suivant les classes et les znes. - la taxe sur le chiffre d'affaires
Il est major de 28% (25 centimes commu- - la taxe sur les transactions
naux plus 3 centimes pour les Chambres de leur champ d'application n'est pas identique.
Commerce).

a. Taxe sur le chiffre d'affaires intrieur
E. .Taxe d'apprentissage Cette taxe est institue en complment la
Tout employeurqui verse des salaires annuels taxe sur le chiffre d'affaires perue l'in-
suprieurs Ioo.000 francs CFA, l'excep- portation par le service des douanes; elle
tion des artisans fiscaux et des socits frappe les oprations suivantes ralises sur

dont l'objet exclusif consiste dispenser un le Territoiredu CamerounOriental
enseignement, est assujetti au paiement - les prestations de services et les activits
d'une taxe d'apprentissageau taux de o,25% rsultant de l'exercice des professions
sur le montant total des rmunrations librales
payes au personnel de l'entreprise au cours - les oprations de vente, pour la mise en

de l'exercice fiscal. consonmation sur le march local, de
La taxe est liquide sur dclaration souscrite marchandises de fabrication locale ou de

par l'employeur en mme temps que sa produits du cru, y compris les ventes

dclaration de bnefices, elle est mise par d'articles et matires d'occasion
voie de rle. - toutes activits autres que celles concernant
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la revente en l'tat de marchandises ou ayant dj support la taxe.

produits imports. Les entreprises qui effectuent leurs propres

Une affaire est repute faite au Cameroun oprations de transports, transit, manuten-

Oriental, s'il s'agit d'une vente lorsque tion sont taxables ce titre, elles doivent
celle-ci est ralise aux conditions de livrai- acquitter la taxe sur la valeur des services

son au Cameroun Oriental, s'ii s'agit de qu'elles se rendent elles-mmes, sans que

toute autre affaiIe lorsque le service rendu, le cette valeur puisse tre inrieure aux prix
droit cd ou l'objet lou sont utiliss ou pratiquspar les professionnels.
exploits au Cameroun Oriental. La taxe sur le chiffre d'affaires est calcule au

Sont exonrs de la taxe sur le chiffre taux de 6% (6,380 sur le prix hors taxe)
d'affaires, notamment toutefois le taux est rduit de moti 300

les affaires relatives l'impression et la (3,09 sur base hors taxe) pour les oprations-

vente des journaux et priodiques impri- de production artisanale, les transports et les
ms au Cameroun ( l'exception des activts industrielles.
recettes de publicit) Les recettes provenant des exploitations
les transactions effectues par les exploi- cinmatographiques supportent cn outre-

tants forestiers portant sur les bois en une taxe complmentaireau taux de 1,50o.
grumes et la revente des planches en l'tat La taxe doit tre paye spontanment au

les transactions effectues par les cultiva- Trsor par le redevable dans le courant du-

teurs, les planteurs, les leveurs, les p- premier mois de chaque trimestre civil sur lc
cheurs et les chasseurs pour les produits de chiffre d'affaires du trimestre prcdent.
leur exploitation La taxe acquitte est rgularise par l'mis-
les produits destins l'exportation ou la sion de rles rcapitulatifs prpars par l'In--

fabricationd'un produit soumis au rgime specteur charg de l'assiette grce aux

de la taxe unique ou de la taxe intrieure dclarations dposes par le contribuable
la production auprs de scs services dans le mme dlai
les produits soumis au rgime de la taxe que celui imparti pour le paiement.-

unique UDEAC ou celui de la taxe

intrieure la production b. Taxe sur les transactions

les services rendus par les tablissements Tous les producteurs, l'exception des art--

d'enseignement. sans utilisant le concours de 5 employs au

La base d'imposition est constitue par le maximum et des producteurs bnficiaires

prix total d par l'acqureur pour prendre de rgimes fiscaux privilgis (rgimes de la

possession de la marchandise ou pour taxe unique ou de la taxe intrieure la

obtenir le service (y compris la taxe elle- production) sont passibles de la taxe sur les

mme), sous dduction, pour les ndustriels, transactions raison de leur chiffre d'affaires.
, de la valeur des matires premires impor- Par producteur l faut entendre toute per-

tes, directement incorpores dans le pro- sonne qui extrait, produit et travaille les

duit, ayant dj support la taxe sur le matires premires pour les faonner, et leur
chffre d'affaires et pour les autres assujettis donner une utilisation pratique ou qui assure

de la valeur des achats effectus chez un la prsentation conmerciale d'un produit.
importateur ou un ntermdiaire ayant dj Les affaires faites l'exportation sont exon-

support la taxe, ainsi que pour les entre- res de taxe sur les transactions.

preneurs, des mmores des sous-traitants La base taxable est consttue par le chiffre
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d'affaires dduction faite de la valeur des B. Taxe annuelle sur les contrats d'assurances
matires prernires et des achats effectus, Toute convention d'assurance couvrant des
ayant support la taxe sur les transactionsou risques situs ou reputs situs au Cameroun
une taxe de remplacementau stade antrieur. Oriental est passible d'une taxe spciale au

Le taux de la taxe est fix 5%. paiement de laquelle l'assureur ou des repr-
La liquidation et le paiement de cette taxe sentants et l'assur sont tenus solidairement.
sont effectus spontanmentpar le redevable Cette taxe est de 3% du montant des primes
avant le 20 de chaque mois raison du pour les contrats d'assurance vie et assimils
chiffre d'affaires taxable ralis le mois et pour les contrats couvrant les risques de
prcdent. navigation maritime, fluviale ou arienne.
Les textes rgissant la taxe sur les transactions Elle est de IO'o pour les autres contrats

sont des textes fdraux, en consquence l'exclusion de ceux relatis aux accidents du
cette taxe est, en principe, galement appli- travail qui en sont exonrs.
cable au Cameroun Occidental.

C. Taxe spciale sur les socits
2. DROITS ET TAXES PERUS PAR LES Une taxe annuelle est due sur le capital des

SERVICES DE L'ENREGISTREMENT socits (cette taxe remplace le droit de
Bien que les droits et taxes perus par l'En- timbre sur les titres et le droit de mutation
registrement sortent proprement parler du sur les cessions de parts ou d'actions).
cadre de la fiscalit, nous en traiterons Elle doit tre rgle spontanment avant le
brivement et voquerons principalement 30 septembre de chaque anne.
les taxes qui par leur caractre de priodicit Son taux est de o,7500 du capital social si
les font considrer par les entreprises prati- celui-ci est infrieur 500 millions de
quement comme des charges fiscales. fancs CFA.

Il est de o,600 quand le capital est compris
A. Principaux droits usuels entre 500 et 2.000 millions, de o,40% entre

Les principauxdroits d'enregistrementappli- 2.000et 5.000 millionset de o,20%au-dessus.
qus aux actes courants des entreprises sont Le ninimum de perception est de I,000
les suivants: francs CFA.

Droit sur les apports faits aux so- Le taux peut tre rduit d'un tiers sous cer-
-

cits, apports purs et simples jus- taines conditions, notamnent celles que la
qu' 750.000.000 de francs CFA 2 % socitredevablen'aitpastimposablel'im-
apports compris entre 750.000.000 pt sur les socits au titre des deux derniers
et I.500.000.000...etc. I,5% exercices prcdents et qu'elle n'ait procd
ventes d'immeubles I5 % pendantlammepriodeaucuneaugmenta-

-

vente de fonds de commerce (ex- tiondesesrservesoudistributiondebnfices.-

ception faite des marchandises Cette taxe est applicable galement aux

neuves garnissant le fonds suppor- socits qui sans avoir leur sige social
tant un droit de 20o) Io % au Cameroun Orientaly possdent des biens
baux (crits ou verbaux) 5 % ou y exercentune activit.-

marchs administratifs (sauf mar- Ces socitsdoiventacquitter la taxe sur une-

chs pour l'excutiondu plan pas- partie deleurcapitalsocialdtermineau pro-
sibles d'un droit fxe de I.000 rata du chiffre d'affaires ralis au Cameroun
fancs CFA) 2 % Orientalparrapportauchiffred'affairesglobal.
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IV. LES REGIMES FISCAUX PAKTICULIERS

Diffrents avantagcs fiscaux peuvent tre d'application)...
accords aux contribuables dans le cadre de au Cameroun Orental, toute entreprise ou

rgimes particuliers. tablissement nouveau caractre ndustriel
ou agricole

I. LE REGIME DE LA TAXE INTERIEURE A au Cameroun Occdental a toute socit

LA PRODUCTION nouvelle de caractre industriel ou agricole,
Institue par le dcret N 62-DF-293 du 7 inscrite au Registre des socits conform-
aOt I962 modif par le dcret N 66-DF- ment la lgislation en vigueur ainsi qu'
220 du I 2 mai I966, la taxe ntrieure la toute nouvelle soct d'Etat.

production peut tre applique par arrt

aprs agrment, certaines entreprises indu- A. Rgime A.

strielles installes sur le Territoire de la Ce rgime particulier comporte:

RpubliqueFdrale du Cameroun. l'exonratondes droits et taxesperus l'im-
Ce rgime particulier comporte portation, sur le matriel et les matriaux,
-l'octroi d'exonration de tous droits ct machines et outillages directement nces-

taxes frappant l'mportation les matires saires la production et la transfrmation
premires ou consommables ct produits des produits ainsi que sur les matires pre-
entrant dans la composition du produit mires ou produits ncorpors aux fabrica-

fabriqu ainsi que les emballages non tions et sur les emballagesnon rut]isables.
rutilisables. la possibilit d'exonrationtotale ou partielle
l'exonration de la taxe intrieure sur le des clroitsd'exportationsur les produitsfinis.-

chiffre d'affaires et de la taxe sur les l'application du rgime de la taxe unique
transactions sur les matires premires, UDEAC ou de la taxe intrieure la pro-

emballages et produits finis. duction et assujettissement au rgime de
En remplacemcntde ces droits et taxes; l'en- l'usine exerce du point de vue douanier.
treprise assujettie est passible d'une taxe

unique dite taxe intrieure la production B. Rgime B.

frappant le produit fni au stade de la sortie Le rgime B comporte les mmes avantages
de l'usine. fiscaux et douaniers que le rgime A avec,

Le taux de cette taxe est fix pour chaque en plus, une exonration de l'mpt sur les

entreprise, par l'arrt attribuant ce rgime bnfices ndustrels et commerciaux et de
fiscal particulier qui comporte l'assujettisse- la patente ainsi que de la redevance fon-
ment de l'entreprise la surveillance du cire, minire ou forestire pendant les cinq
service des Douanes, lequel peroit la taxe. premiers exercices d'exploitation.

2. REGIMES PRIVILEGIES DECOULANT C. Rgime C.

DU CODE DES INVESTISSEMENTS Certaines entreprises d'une importancc par-
Voici brivement prsent&, les divers rgi- ticulire concourant l'excution du plan
nes fiscaux privilgis susceptibles d'tre de dveloppement conomique et social et

accords dans le cadre des dispositions du participant une activitproductiveconsid-
Code Fdral des Investissementsinstitu par re comme prioritairepeuvent passer avec le
la loi 64-LF-6 du 6 avril I964, (et dcrets GouvernementduCameroununeconvention

22I



LEGISLATION FISCALE DU CAMEROUN

d'tablissement dfinissant notanment: les matriaux,machines et outillages directe-

les conditions gnrales d'exploitation, les ment ncessaires l'exploitation.
-

programmes d'quipement et de produc- Ce rgine particulier peut tre accord soit

tion minima, les engagements de l'entre- sparment, soit cumulativementavec celui

prise quant la formation professionnelle de la taxe intrieure la production.
et aux ralisations de caractre social

diverses garantiesaccordespar le Gouver- F. Rgime particulier en faveur des entreprses
-

nement propos de la stabilit des condi- jorestires
tions juridiques, conomiques et finan- Le dcret 67-DF-I4 du II janvier I967 insti-

cires des transfrts fnanciers et de la tue au profit des entreprises forestires, un

commercialisation des produits; propos rgime de faveur en matire de droits et

de la libert du choix de la man d'oeuvre taxes perus l'importation sur un certain

et des fournisseurs ainsi qu' propos des nombre de matriels ncessaires l'exploita-

modalits d'utilisation des ressources ner- tion forestireet aux scieries.

gtiques et des moyens d'vacuationet de Ce rgime consiste, comme en matire

transport d'avantagesaccords aux petites et moyennes

l'application ventuelle de tout ou partie entreprises en l'application du taux rduit
-

des avantages fiscaux consentis dans le 5% des droits et taxes applicables l'mpor-

cadre du rgime B. tation desdits matriels.

D. Rgime D. G. Octroi des rgimesscauxprivilgis
Les conventions tablies dans le cadre du Tout les avantages dcoulant des diffrents

rgime C peuvent en outre comporter des rgimes fiscaux particuliers sont accords

dispositions relatives la stabilisation du nominativementpar arrt du Ministre des

rgime fiscal sur la base de ce qui existe lors Finances et aprs examen, par un Comit

de la signature de la convention, au profit Interministriel charg de l'tude coordon-

d'entreprises d'une importance capitale pour ne des projets d'investissement,d'un dossier

le dveloppement conomique de la Naton prsent par l'nvestisseur.

et mettant en jeu des investissements trs Les avantages dcoulant des rgimes A et B

importants. ne peuvent tre accords pour une dure

excdant lo ans, et les conventions d'ta-

E. Rgime particulier en jveur des petites et blissements prvues aux rgimes C et D ne

moyennes entreprises peuvent tre conclues pour une dure

Toute entreprise de caractre industriel, suprieure 25 ans.

agricole ou artisanal, quelle que soit sa forme

juridique, qui n'est pas d'une importance CONCLUSION

suffisante pour tre agre l'un des rgimes Voici donc rsumes les principales caract-

ci-dessus peut nannoins en raison de ristques de la lgislation fiscale de la Ppu-

l'intrt qu'elle prsente tre admise au blique Fdrale du Cameroun.

rgime particulier dfini par le dcret On pourra constater qu'elle dnote un dsir

68-DF-Io du I6 janvier I968, d'encourager l'investissement, mais qu'elle

Ce rgime consiste dans l'application d'un tablit une assez grande disparit entre les

taux global rduit 5% des droits et taxes systmes en vigueur dans les deux Etats

perus l'importation sur le matriel et Fdrs.
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THE CONCEPT OF DELIVERY OF GOODS
BY A MANUFACTURERUNDER THE INDONESIAN SALES

TAX ACT (I95I-I968)

INTRODUCTION cent) on the value of the good at importa-
By Law No. 2 of I968 Indonesia introduces tion for purposes of consumpton from one

a sales tax at importationby extension ofthe territory of the country, which is not

concept ofdelivery of goods to the entry of within customs territory or from abroad.
goods from abroad into customs territory by The Sales Tax Act I95I governed thus two

a manufactureror those regarded as such. taxes that is the sales tax and the import
This discourse is a treatise on the meaning tax (as of I.I.6o: three, by taxing services
of the concept of delivery of goods under rendered). The import tax is the counterpart
the present day's Indonesian Sales Tax Act of the sales tax or in other words it is levied
I95 I and in comparison with its recent ex- on importation of goods, whereas the sales
tension to goods imported by a manufac- tax is levied on delivery of goods by a

turer or those regarded as such and in com- manufacturer resident within customs ter-

parison to prior provisions in respect of im- ritory3.
port tax governed in the Sales Tax Act I95I. The import tax is collected at the same time

together with the import duty (bea masuk).
IMPORTATIONOFGOODS The Indonesian TariffAct of I872 (Indische
The sngle-point sales tax introduced in Tariefwet; Undang Tarip Indonesia) (Dutch
October 195I-by virtue of Emergency Official Gazette No. I5o of I872; Official
Law No. I9 of I95I (Official Gazette No. 94 Gazette of the Dutch East Indies No. 35 of
of I95I) ratified by Law No. 35 of 1953 I875) and the Duty Ordinance of I 882

(Official Gazette No. 85 of I953)-is a (Rechtenordonnantie; Ordonansi Bea) (Of-
consumption tax collected at source on ficial Gazette No. 240 of I882) as amended,
tangible movable property either by the are the principle enactments governing the
manufacturerat the time ofdelivery, wthin
customs territory, to hs customers under * Ec. Drs. Nederlandse Economische Hoge-
the name of sales tax (padjak pendjualan)1 school, Rotterdam; the author wishes to thank

Mr. T.A. Tanutama, taX adviser in Indonesia,
or by the importeron the entry ofthe goods for reading the manuscript and for suggestions
into customs territory under the nane of for further improvementof this article.
import tax (padjak masuk)2. I. Article 3 Sales Tax Act I95r.

Article 3 Sales Tax Act I95I stipulated: a tax 2. Article 27 Sales Tax Act I95I.
A.M. Astrawinata and R.R. Soemitro. Pad-to be known as sales tax shall be charged in 3.

jak pendjualan (Sales tax). N.V. Eresco, Ban-
respect of delivery of goods performed bY dung. 3rd edition, 962. P.44.
a manufacturer within customs territory This book contains the text of the Sales Tax Act
within the scope ofhis business or profession. I95 I, implementing regulations, official ex-

Article27 Sales Tax Act I95I stipulated:a tax planation and comments by the authors thereto.
Hereinafter the followingreferencesthereto shall

to be known as import tax shall be charged be made behind the page number (official) for
at the rate of 5 per cent (as of I.I.60 : Io per official explanation and (comm.) for comments.
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assessment and collection of the import to place an amount of sales tax on imported
duty and customs duty.4 The customs terri- goods equal to that burdening similar goods
tory includes before the introduction of the produced domestically.5
Sales Tax Act of I95I the territory of the There was no requirement that the mporter
Republic of Indonesia with the exceptionof be a manufacturer, or that tle importation
the Riau Archipelago. be connectedwith the delivery ofa good. In
This clarifies the wording of Article z7 principle, a private consumer importing
Sales Tax Act I95I which stipulates that goods for his own use was as equally bur-
import tax is levied on goods imported for dened by the amount of tax as a business
purposes of consumption into customs enterprise who imported merchandise into

territory from one territory of Indonesia the customs territoryof Indonesia.
which is not inclusive customs territory or The rate ofboth sales tax and import tax was

from abroad. the same, ordinarily 5% but 10% (as of
The principle ofassessng sales tax is govern- I.I.I96o: 20 per cent) for various luxury
ed by the single-point tax, that is to say that goodsor goods regardedas such.
goods suffering sales tax transported from By Law No. 33 of I960 the mport tax was

island A to islancl B both within the territory abolished as of August 25, I 960.6 Although
of Indonesia, are not chargeable to the sales the import tax was abolished,mporterswere

tax at island B, though customs territory still burdened by the amount of the tax as it

only extends 3 kilometres into open sea. Thus was incorporated in the price of the goods
although the goods were actually brought imported as a part of the mport duty (bea
out and into customs territory the act s not masuk; nvoerrecht) to be paid by importers
considered as importation for purposes of and collected by the customs.'

imposing the sales tax. In case the goods
within island B are processed by a transfor- DELIVERY OF GOODS

mation of the goods into another state as The scope ofthe sales tax (padjakpendjualan)
bought, then the delivery by the manu- is limited to deliveries of goods, within
facturer to his customer either resident iai custons territory, by a manufacturerwithin
island B or in island C, is subject to sales tax. the scope of his business or profession,8
Delivery of goods by a manufacturer, The term manufacturer was defined as the
within the Indonesian islands of Rau not person, who, within the scope ofhis business
included in Indonesian customs territory or profession, wthin customs territory,
was not chargeable to sales taX. The goods independently,produces, manufactures,pro-
were subject to sales tax only if they were cesses, undertakes, breeds or cultivates,
imported nto Indonesian customs territ- cooks goods or makes other persons per-
ory. form these occurrences for him.9
The islands of Riau were included within The term manufacturer, for purposes of
customs territory as ofNovember I, I963 by
virtue ofLaw No. 8 of I963.
The drafting of the import tax and the sales 4. Padj. pendj, ibid. P.43-49 (comm.).
tax governed in the Sales Tax Act I95 I 5- Padjak penjualan ibid. P.5 (comm.).
was so construed that the act of importation

6. Padjak pendjualan ibid. P. 44 (comm.).
7- Padjak pendjualan ibid. P. 6,44 (comm.)of goods itself gave rise to the import tax. 8. Article 3a Sales Tax Act 195 I.

The import tax was imposed at importation 9. Article 2(I) no. I Sales Tax Act I95I.
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imposing the sales tax has a broader meanng ownership of goods and thus not subject to

than the term generally used. It follows the sales tax.tv

the principle governed by Article 7(I) Further the Jaw provides adeliveryofgoods
Dutch turnover tax act I954 which considers for purposes of the sales tax, the transfer
the principal who makes other persons of possession of goods acquired under hire-

produce or manufacture goods within the purchase contract.18 This provision provides
scope of their business, the manufacturer that sales tax s due at the moment of hand-
of that good (for example the publisher ng over of the good to the user rather than
who makes.a bookprnter prnt a book, s the transfer ofownershpofthe good whch
the manufacturer of that book).lo in accordance with the civil law takes place
Goods mean alltangiblemovableproperty under a hire-purchase contract after pay-

according to Artcle ICI)2 Sales Tax Act ment ofthe last nstalment.

I95 I in conformity with the meaning of the The transfer of ownership ofgoodsresulting
concept of goods under the civil law, thus from expropriation by or in the name of

including ships. The transfer of mmovable the Government s considered a delivery.19

property is not assessed by the sales tax as The supply ofa movable work by the manu-

these transfers are already subjected to the facturer s a delivery for purposes of the
transfer duties on immovables of I924 (recht sales tax unless the movable work s con-

van overschrijving; bea balik nama).11 sidered made by order, in which case the
The term delivery of goods is to be under- principal is considered as the manufacturer
stood as meaning the transfer of the power of that movable work,2o that is to say, if
to use a tangible asset as owner, as under- a tailor makes a cloth from material and ob-
stood under the civillaw ofIndonesia.12 Ths jects which he owns or s entrusted to him

normally occurs through the transfer of by a private person he is considered the

ownership of a good by virtue of an agree- nanufacturerofthat cloth and at the time of
ment.13 In principleall transfersofownership delivery to his customer, sales tax is charg-
ofgoods are subject to the sales tax either by ed.21 The supply of a movable work made

agreement under consideration or as a gift.4 by order, that is to say, the banding over by
However, gifts are exempt from sales tax if an entrepreneurto his principalofa movable
the Minister of Finance, after request by the work is not considered a delivery. The

taxpayer, has determined such specific gifts legislator considers in this case the principal
be exempted from sales tax.15 as the manufacturerofthat movable work.22

The transferofownershipofa good resultng
fron inheritance or will is not considered a Io. Padjak pendjualan ibid. P. I I (offcial)
delivery for purpose of sales tax as it is not Ix. Padjak pendjualan ibid. P.8 (oft.).
considereda delivery by agreement,16 I 2. Padjak pendjualan ibid. P.8 (off).
The transfer of asset into a limited liability I3- Article I(I) 3a Sales Tax Act 195I.

company (perseroan terbates) or other legal I4. Padjak pendjualan ibid. P.8 (oft.).
I5. Article 29 no. lo Sales Tax Act I95I.

entity under the civil law s considered a I6. Padjak pendjualan ibid. P.9 (comm.).
transfer of ownership of good and hence I 7. ibid.

subject to the sales tax. The transfer of asset I8. Article I(I) 3b Sales Tax Act I 95 I.

Article I(1) 3c Sales Tax Act
into a frm (firma) not being a separate legal I9. I95 I.

20. Article 3(I) 3'd Sales Tax Act I95I.
entity under the civil law, by members or 2I. Padjak pendjualan ibid. P.I I (oft.).
associates is not considered a transfer of 22. ibid.
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Sales tax is imposed at the time the manu- delivery for purposes of the sales tax to

facturer (principal) delivers the movable occur if the title of ownership to goods is

work to his customer. transferred under an agreement by which

Under the civil law a delivery occurs by the goods are attached to an immovable

which the title of ownership of a movable property, that is to say, the handing over by
object is transferred by way of so-called a contractor to his principal of movable

natrekking (ikutan), that is to say, a goods which he attached to an immovable

movableobject is attachedby agreement to a property owned by the principal is not

movablepropertyownedby anotherperson. considered a delivery ofa good for purposes

In such case the transfer ofownershipofthe ofthe sales tax.25

movable object is not considered a delivery Neither does the use of self-manufactured

for puroses of the sales tax. In other words goods in t:he entrepreneur'sown business and

if an entrepreneur covers the chairs of the the use of selfmanufactured goods by an

motor car owned by another person the entrepreneur for his private purposes con-

transfer ofownership of the lining materials stitute a delivery for purposes of the sales

is not a delivery for purposesof the sales tax. tax,26 nor does a delivery under the Sales

However, if the same entrepreneur attached Tax Act I95I occur if the title to goods is

a coach work to the frame owned by the transferred resulting in the removal of the

other person, the transfer of the title of goods from the entrepreneur's busness

ownership is a delivery for purposes of the assets, such as upon the transfer of assets

sales tax, as the entrepreneur is considered from one business entity to another, both

the manufacturer of tlat produce. In other owned by the same members or associates.

words the rendering of a service is not Where a group ofseparate entities under the

chargeableto the sales tax, but the deliveryof civil law judged from an econonic point of

a movable produce by the manufacturer of view must be considered as one unt as a so-

that work is chargeable to the sales tax. calledeconomicunit (kesatuanekonomi), the

A private person who as a home-worker group of companies is deemed to be one

produces a good from materials and objects unit. However, for purposes of the sales

entrusted to him by one or two manufac- tax to be consideredas one unit the economic

turers for this purpose is not considered as unit is not crucial. Two companies, both

the manufacturerof that good.s3 separate entities under the civil law shall be

A profit motive is not essential to the con- considered as one unit for purposes of the

cept ofa manufacturer; a non-profitfounda- sales tax, if one of the two companies is

tion and a public corporationmanufacturing controlled by the other company and not

goods that by ther nature could also be per- able therefore to exercise an ndependent
formedbyprivatemanufacturers,are subject business activity ofits own.27

to the assessment of the sales tax at the time The Minister of Finance is empowered
tle goods are delivered in the open market. under Article 38 Sales Tax Act I95I to act

Public corporations manufacturing goods arbitrarily to provide regulations which

which only can be considered as a per-

formance of the primary functions of the 23. Article 2(2) Sales Tax Act I95I.

government are not considered as a manu-
24. Padjak pendjualan ibid. P.I7 (oft.).
25 Padjak pendjualan ibid. P.II (oft.).

facturer for purposes of the sales tax.2 26. ibid.

It was the legislator's view not to consider a z7. Padjak pendjualan P.22 (comm.).
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deviate from what is provided in the law. profession as stated in Article I(I) no. 5 of

By virtue of Finance Minister Decree No. the Sales Tax Act I95I are subjected to the
PPn 2-I-3 ofJanuary4, I952, the tax admin- sales tax. The following businesses or pro-

stration was authorized to consider, at fessions are listed:

request by the manufacturer, the delivery I. notary
from tle manufacturing department to the 2. lawyers, solicitors
sales department, whichhe excerciseswithin 3 advisers
the scope of his business, as a delivery for 4. administrationofices

purposes of assessing the sales tax.28 This 5. accountants

division of an enterprise may be justifed 6. brokers
where the manufacturer delivers directly to 7. commission-agents
the consumer, whereas retailers gain big 8. auctioneers

profits or where the goods of the manufac- 9. suppliers other than foodstuffs or articles
turer involved suffer severe competition of food
from goods abroad.29 Io. contractors and architects
As of January I, I96o, services have been I I. reparation and maintenance workshops
considered as a taxable event for imposing I2. nstitutions for physical care

the sales tax.3o Since then the term entre- I 3. assurance business with the exception of

preneur was defned in the Sales Tax Act transport assurance

I93I as those persons who independently I4. enterprisesrenting movableproperties
conduct a business or exercise a profssion I 5. enterprises renting rooms other than for
within Indonesia.31 dwelling
Further the term manufacturerwas modifed I6. advertising bureaus
and defined as entrepreneur,who, wthin the I7. laundries

scope of his business or profession, within I8. travel agencies.
customs territory, ndependently, produces,
manufactures, processes, undertakes, breeds LAW NO. 2 OF I968: AMENDMENTS

or cultivatesand cooks goods or makes other By Law No. 2 of I968 of March 22, I968
persons perform those occurrences for him. (Official Gazette I968 No. I4) the Sales
In addition the text of Article 3 Sales Tax Tax Act I95I was modified and supple-
Act I95 I has been modifed and reads now mented by the introduction of a sales tax

as follows: imposed on goods imported by manu-

Ataxtobe knownassales taxshallbecharged: facturers effective April I, I98.32
a. in respect of t:he delivery of a good per- By vrtue of this amendment law, nw a

formed by a manufacturer wit}in cus-

toms territory, within the scope of his 28. Padjak pendjualan ibid. P.103 (official).
business or profession. 29. Padjak pendjualan ibid. P. 25 (official).

K.S. Jap. Sales Taxation in Indonesia A
b. n respect of a servce rendered by an

30. -

Fifteen Years Experience, in Bulletin for Inter-
entrepreneur within customs territory, national Fiscal Docutnentation. Amsterdam
wthin the scope of his business or pro- I966. P. I89.
fession. 3 I. Article 2(I) no. I a Sales Tax Act 1951.

It should be noted that only those services 32. Law No. 2 of I968 is published in Berita

Padjak. Vol. I no. 3 1 of April 5, I968. P. 6. A
rendered for a consideration by entre- weekly bulletin published by the General Direc-

preneurs within the scope of business or torate ofTaxation,Djakarta.
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delivery of a good for purposes of the sales sales tax becomes legally due after the sales
tax is the entry of goods from abroad into price was paid by the buyer,3r
customs territory.33 In addition thereto the The taxable base for imposing this sales tax

concept of manufacturer was modified and is the total amount ofcif value of the goods
defned as entrepreneur, who, within the at importation calculated for purposes of
scope of his business or profession, within import duty, plus the import duty nclusive
customs territory, independently, produces, surcharges, import passport expenses and
manufactures, processes, undertakes, breeds stevedoring costs, but exclusive the sales tax

or cultivatesand cooks goods or makes other tself, increased by a 5% profit margin
personsperform those occurrencs for him.84 amount.38

Further the term manufacturer means the The rates ofsales tax at importationofgoods
entrepreneur, who, ndependently conducts consist of 5 categories as determined by the
a business or exercises a profession, within Minister of Finance in Decree No. KEP
customs territory, imports goods from 080/MK/II/3/1968of March 25, I968.39

abroad into customs territory,a5 Table I shows foreign essential goods which
The present sales tax at importationdeviates shall be subject to the zero rate of sales tax

substantially from the former import tax at mportation, that is to say exempt from
in so far that importation of goods by a sales tax. Semi-.essential goods covered by
private person for purposes of consumption Table II are subject to a 5Oo rate oftax. The
now is not subjected to sales tax whereas rate of tax is IOo for goods necessary for
previously in principle all goods imported reconstructioncovered in Table III and 50o
were chargeable to the import tax. for luxury goods covered in Table IV. Goods
In addition, the sales tax at importation is not covered n the Tables I to IV are con-

not collected together with the import duty sidered ordinary goods and thus subject to a

but later after the goods are permitted to be 20o rate of tax, ifnot exempted from sales
carried into the open market. In other words tax.40

sales tax is due at the moment when the The estimated revenue in I968 derived from
goods no longer need to be under Custom's sales tax at importation s Kp. 57 billion.
control, rather than when the goods pass The revenue from sales tax on domestic
the customs territory,36 deliveries is estimated at Rp 6.5 billion for
In accordance with the inplementedsystem I968 against the revenue of Rp 5 billion in
of self-assessment under the Sales Tax Act I967 from domestic sales tax.41

I951 the manufacturer(importer) has to pay
the sales tax due to the Treasury within lO

33. Article I(I) 3e Sales Tax Act I95 I

days after the end of the calendar month in 34. Article 2(I) no. I a Sales Tax Act I95I.
which the goods are perritted to be carried 35. Article2(I) no. I b Sales Tax Act I95I.

into the open market. 36. Article 2 Finance Minister Decree No. KEP

For instance, if on April I7, I968 the goods 083/MK/II/3/I968 of March 27, I968 in Berita

Padjak. ibid. P.I2.
are permitted to be carried into the open 37. Article 5(I) Sales Tax Act I95I.
market, sales tax at importation must be 38. Article 5 Finance Minister Decree. ibid.

paid to the Treasury at the latest on May IO, 39 Berita Padjak, ibid. April 5, I968 P.9.

I958 by the manufacturer (importer). In this 40. Article I Finance Minister Decree No.
KEP o8o/MK/II/3/I968.

respect it also deviates from the principle 4I. Berita Padjak Vol. I No. 33 of April 20,
which governs domestic sales in which the I968. P.2.
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EDITORIAL

TEACHING TAXATION IN THE ELEMENTARYSCHOOLS

The Philippine Tax Conrnission is of the opinion that a systematic tax education program

should be formulated.Thus, a few years ago, it estab]ished as one of its major projects the

preparationofa guide for teaching taxation in elementary schools. With this project ofteach-

ng taxationin the elementaryscliools, the Tax Commissionexpects to inculcatetaxconscious-

ness in future taxpayers including those who wil1 not go beyondelementaryeducation.

The Guide for TeachingTaxation in the ElementarySchools (I967)*was triedinanunber

ofschools in representativeareas ofthe econony,and as may be learned from the IothAunual

Report (I968) ofthe Tax Commission**,it elicitedenthusiasticresponse.

The trial run n the pilot areaswillleadtofurther improvementofthe Guide before it is final-

ized for naton-wideimplementation.
As formulated,the teaching guide carries the followingobjectives:
I. To develop in the minds ofthe pupils an improvedattitudeand behavior toward taxation.

2. To impartan adequatekn.owledgeofthe differentkinds oftaxesand their purposes.

3. To teach the work ofthe differentoffices which collect taxes.

4. To teach the benefits that the communityderives from the wise expenditureoftax money.

5. To promote an awareness that taxes help to improve the livng conditions of the commu-

nity.

6. To inform the pupils that evasion or non-paynentof taxes lessens the opportunityof the

people to receiveand enjoyessentialgovernmentservices.

7. To develop an awarenessofthe need for paying taxes wllnglyand promptly..

8. To informpupils that almostall revenuesofthe governmentare derived from taxes.

9. To inculcatethe need for cooperationn tax collectoncampaigns.

We think this Philippine example would suit more countries in the world, as modernsociety

needs more tax consciousness.The Philippineprogram is worth studying.
DR. J.C.L. HUISKAMP

* Availablein thelibraryofthe InternationalBureau ofFiscalDocumentation,Brochures,n. 3403.
** Manila, I969, p. 53.
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* * * * ARTICLES * * * *

DR. ERWIN SPIRO:

THE SOUTH AFRICAN BUDGET I99-70

Shift of emphasis from direct to indirect taxation

In his Budget Speech the MinisterofFinance, mended, in I967, a shift of emphasis in the
Dr.Diedrich, proposed a basic change in the New Zealand taX system rom direct to indi-
tax structure reconmended in the First Re- rect taxes7. Also the British Chancellorofthe
port of the Franszen CommissionofEnquiry Exchequer, Mr. R. Jenkins, mentonedin his
into Fiscal and Monetary Polcy in South Budget Speech of 18th March, I968, various
Africai whichhe tabled in the House of Par- reasons for his regarding indirect taxation
liament imnediately after his speech. This as the most appropriate'source for additional
basic change consists, first, of a reducton in Government revenue and made the point
the rate and the progressionof the direct tax further that ndirect taxation, to some extent,
on individuals - meaning ncome tax - left the public the choice to spend or saves.
and, secondly, of a broadening of the base of
indirect tax by the introductionofa selective I. INCOME TAX

sales tax at the importer/manufacturerstage.
In the past by far the major part of the nco- (a) Personsother than companies
me tax on individuals was collected from a RATES. The Proposals attached to the Budget
minmal porton of the population, viz. contain new tables of normal tax rates for
those in the higher income groups2. On the married and unmarried persons. The pro-
other hand, one of the most important ad- gression is more gradual, and the maximum
vantages ofthe new system, it is hoped, will marginal rate on incomes above R.z8 000 for
be the absence ofa restrainingeffect on effort married persons and R24 000 for unmarried
and on the willingness to risk and save, the persons is 60 per cent (whch may be slightly
sales tax in this respect being superior to most higher in certain provinces). There shall be
direct taxes,3
The Ikepublic is here, as may be mentioned, x.R.P.24/I969. Failing indication the
only in the wake ofa generaldevelopment4.

an to con-

trary, sections quoted hereinafter refer to this
In Canada, the Carter Conmissionalthough Report.
still preferring ncome tax because of its 2. Sec. I49

being based on the taxpayer's ability to pay,
3.Sec. I53.
4. See e.g. Leif Mutn, On the Developmentof in-recognized the mportance of a sales taxs. In
come Taxation Snce M/orld War I, I.B.F.D.,

Norway, the Sandberg Committee found Amsterdam, I967, p 76 and Prof. Dr. G. Schml-
the existing Norwegian ncome tax too ders, TumoverTaxes, I.B.F.D., Amsterdam, I966,
strongly progressive and recommended a P 9.

shift of emphasis toward indirect taxation 5. Sec. I58.
6. Sec. I56and specifically in the form ofa value added 7. Sec. 156.

tax6. So, too, the Ross Committee recom- 8. Sec. I 57.
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added to the amountoftax 5 per cent thereof diture) of K5o per year (in the case of un-

as surcharge and another 5 per cent thereof married persons of R-75 per year) will be

as loan levy. As regards husband and wife, allowed. Where a person is wholly depen-
the present ratig formula for taxing spouses dent on an unmarried taxpayer, the latter

who both have incomes is to fall away may deduct as much as a married person. An

whereas the taxation ofhusband and wife as additional deduction of KI00 will be allow-

a fanily unit is to be retained. But where the ed in a year during which a childs born.

wife works, a sumnot exceeding R.500 ofher The concessiongranted in the past to doctors
remunerationwill not be taken nto account and dentists to deduct, subject to certain con- .

i deternining the combinedtaxablencome. ditions, the cost ofpost-graduatestudy cour-

The amountwill, however, be reduced after ses will now be extended to engineers and
a combined income total of R8000, namely natural scientists.

by RI for everyKIoby which the combined An enployer may at present deduct an an-

income exceeds R.8ooo. Certajn additional nuity payable to a dependant of a former

remuneration for emergency services in the employee to a maxinumofR6oo. The max-

mining industry is to be taxed at the average imum limitwill be increased to RI000.

rate of tax applicable before the inclusionof
the additional remuneration. (b) Compa,ies
EXEMPTIONS. A person, whose taxable n- WIDER RANGE OF THE ACT. The range of

come does not exceed ifmarried R75o and if the Act is to be widened by extending it to

uninarriedR5oo,willbeexemptfromnormal every company in respect of taxable incone

tax. As the prinary rebate will be changed derivedby such companyfrom sourceswith-

to R5o in the case ofmarried persons and to n or deemed to be within the territory of

R4o in the case of unmarriedpersons, it fol- South-WestAfrica.
lows that persons will not be subject to nor- RATES. The rate of company tax will be in-

mal tax if their taxable income doet not ex- creased to 40 per cent in respect of all com-

ceedKIoooand R643 respectively. panies, except gold and diamond companies,
In the case ofpersons above the age ofsixty which latter remain subject to the existng
years the relevant amounts are RI200 and rates and loan levies.

R75o respectively. As regards the tax payable by companies in

For the better understanding it may be respect of South-West African income, the

mentioned that when the various lmits are rate s still 30 per cent if the company'syear

exceeded, the full taxable income is subject of assessment ends on or before 3Ist March,
to normaltax. I969, except such income from mining in

There will be a special exemption in respect which case the rates are those which applied
offree uniforms. The saving as a result ofthe in South-WestAfrica.

wearingofsuchuniform(or a reasonableuni-

form allowance) will be exenpted frOn tax II. UNDISTRIBUTED PROFITS TAX

provided that the wearing of the uniform is

a conditionofthe taxpayer'semployment. The undistributedprofits tax to whichprivate
DEDUCTIONS. Medical expenses actually companiesare subject is extended to private
incurredcouldbe deductedup to a maximum companies registered or carrying on business

of R250. Now a fixed deduction from tax- in the territoryof South-West Africa (inclu-
able income (irrespectiveofthe actual expen- ding the port andsettlementofWalvisBay.)
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The Proposals also provide for the extension terest accruingon or after the Ist April, I969,
of the undistributed profit:s tax to public to or in favour of any company registered
conpafies registered or carryng on business outside the Kepublic and the terrtory of

both in thc iLepublic or the territory of South-West Africa, if thc debtornrespectof

Souh-West Africa (ncluding the port and such anount is a companyordinarily resident
settlenent of Walvis Bay). But as follows or carrying on busincss in the said territory
from the First Rcport9 there wll be thc (including the port and settlement of Walvis

proviso tlat Bay).
(a) distributable inconie for this purpose will
be only that part ofa public company's nct V. MARKETABLE SECURITIES TAX

profit for a tax year which consists of net

branch profits fron abroad and net divi- With effect fron 27th March, I969, the tax

dends from all sources, after such portions of on marketable securities has been raised from
the net profit for a tax ycar havc been rc- 0,5 per cent to I per cent and, with effct
duced by not more than 25 per cent; from I st October, 1969, has been extended

(b) assessedlosses and/or accumulateddeficit:s to sales of marketable securities in the terri-

are taken into consideration in such a way tory of Soutl-West Africa (includng the
that there will be no distributablencome for port and settlenentofWalvis Bay).
this purpose until the assessed losses and/or
accunulated deficits of the company have VI. TRANSFER DUTY

been eliminatedby net profits; and
(c) for this purpose net branch profits from The transfer duty has been extended to the

abroad and net dividends do not include acquistion of property situated in the terri-

taxatonwhichmighthave been levied. tory of South-West Africa (including the
port and settlement of Walvis Bay) wth

III. NON-RESIDENT SHAREHOLDERS TAX effect fron rst October, 1969.

The non-resident shareholders tax will be VI1. STAMP DUTIES

payable also in respect of the anount of di-
vidends and nterim dividends declared or Certain changes are proposed in respect of

approved of respectively on or after the ISt stamp dutes in connectionwith the registra-
April, I969, accruing to or in favour ofany tion of the transfr of narketable securites,

person (other than a company) who is ordi- with certainpoliciesoflife insurance and ma-

narily resident or carrying on business in the rne nsurance and with ccrtain transfer deeds

port or settlement ofWalvis Bay or accruing relating to inmovable property. Further-
to or in favour of any company which is more, the stamp duties payable under the

managed or controlled in the territory of Stamp Duties Act, I968 (Act No. 77 of I968)
South-West Afrca (ncluiding the port and shall be paid also in respect of instruments
settlementofWalvisBay) executedon or after the ISt October, 1969, in

the territoryofSouth-WestAfrica (ncluding
IV. NON-RESIDENTSTAX ON INTEREST the port and settlementofWalvisBay).

The non-residents tax on interest will be

payable also in respect of any amount ofn- 9,Sec.335.

24I



THE SOUTH-AFRICAN BUDGET I969-70

VIII. GENERAL TAX PAYABLE BY BANTU fumiture, refrigerators, sewing machines,
electrical stoves, stationery, typewriters,

It was felt that the reduced scales of income motor cars, but also linen goods, sunglasses,
tax on individuals required an adjustment in soap and razor blades.
the general tax payable by Bantu. The gra- Secondly, sales taxes may be distinguished
dual general tax assessed On the taxable in- according to the stage in the production-
come above R360 per annum ofBantu men distributionprocessatwhich theyarelevied*.
and womenwill be changed fron ISt March, They may be single-stage taxes levied at the

I97O, by reducing the basic tax payable by source (factory, farmer or importer), tle
BantumenfromR3.5oper year to R2.5oand wholesale stage or the retal stage or they
adjusting the tax on taxable income in ac- may also be multi-stage taxes leviedat two or

cordance with new scales. As regards the tax nore stages. The proposed sales duty is to be

on income, Batu will be liable from ISt collectedat an early sales stage, the mporter/
March, I970, only for the paymentofgeneral nanufacturer stage. It was considered that

tax, and employers will have to deduct the such a sales duty was advantageous from the

tax from wages on the same basis as that administrativepoint ofview as only a small

presentlyapplyingwith regardto income tax. number of collection points was required.
Tle Minister of Finance was well aware of

IX. CUSTOMS AND EXCISE DUTIES the possibility that a profit percentage might
be added to the tax by conmerceso that the

(a) Exciseduty on beer ret:ail price would eventually rise by more

In order to remove a certain anomaly and than the amount of the tax. But not oly
simultaneously to give greater encourage- would competition in the trade combat such

ment to the small brewery a minor change a tendency, the Minister also promised that
in the excise duty on beer has been proposed. a close watch would be kept on unfair price

ncreases.

(b) Salesduty GRADUATION .OF RATES. In view of tle

COMMENCEMENT.The sales duty came nto requirements of equity the rates of the duty
force when it was announcedby the Minister have been graduated from five to twenty

ofFinance in his Budget Speech (on the 26th per cent.

March, I969 at 3.49 P.m.). VALUE OF IMPORTED GOODS. The value

NATURE. The sales duty proposedshows two of mported goods wll for the purposes of

distinguishingfeatures. the sales duty be the free on board price or

First, it is a selective tax in that the items the domestic value thereof as defned n the
which attract the tax are selected. Domes- Customs and Excise Act, 1964 (Act No.9I of

tic consumptionwas intended to be the basis I964), whichever yields the higher amount

of the duty, but items of particular impor- of sales duty, plus fifteen per cent of such
tance to the lower income groups, such as price or value, plus carriage from the port or

food, clothing, footwear, medicine, rent, place of landing to the place of entry for
fuel and water had to be excluded. It is not home consumption plus any non-rebated
possible here to enumerate all the items sub- customs duty, but not including sales duty
ject to the duty, but the following examples on such goods.
may give some idea of the scope of the duty:
jewellery, leather goods, furs, perfumery, io.Sec.i8o.
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VALUE OF GOODS MAN'UFACTURED IN CONCLUSION

THE REPUBLIC, The value of goods manu-

factured in the Republicwill for the purposes Most ofthechanges introducedin the Budget
of the sales duty be the full and final market Speech were based on recommendations of

price (before deduction ofany discount other the Connission of Enquiry into Fiscal and
t:han cash discounts and normal trade dis- Monetary Policy nm South Africa referred to

counts to regular classes of purchasers) at earlier. It is, therefore, fitting to advert to

which, at the time of sale, such or sniar two instanceswhere recommendationsofthe

goods are freely offered for sale for consunp- Commssionwere not accepted.
tion in the Republic, for purposes of trade in Firstly, tlac Conmssionstronglyemphasized
the principal narkets of the Republic in the the desirability of a consolidated income tax

ordinary course of trade, in the usual whole- comprising all taxes on the income ofndiv-
sale quantties and in the condition and the duals, nancly normal ncome tax, provincial
usual packing ready for sale in the retail trade ncome tax and provincial personal tax. It
or to the consuner, to any independent argued that if the provinces retained t:he
nerchant wholesaler n thc Republic under right themselves to levy income and personal
fully competitive conditions. Therc is to be tax, it not only nvolved adninistrativepro-
added the cost ofpacking and packages and blems, but also made it difficult to maintain
all ot:her expenses incidental to placing the an integrated fiscal and taxation policy. The

goodsonrail fordeliveryto the purchaserplus Government did not disagree. Since, how-
carriage to the place ofentry for homecon- ever, it was not feasible to discuss the matter

sumption plus any non-rebated excise duty in advance with the provincal Administra-
on such goods. Manufacturemay be defi- tions it was not now possible to alter the
ned to include, in the discrction of the Secre- powers of taxation of the provinces. It can,

tary for Inland Revenue, the packing or therefre, be expected that the reconmen-

measuring off of sales duty goods. dation of the Conmission wll be accepted
EXEMPTIONS. Salcs duty goods manufactur- next year or in the near future.

ed in the Republicby a natural person for his The second recommendation of the Con-

own use and not for salc or disposal will be nission which the Government did not ac-

exempted from payment of sales duty in cept relates to the introduction of a capital
circumstances which thc Sccretary considers gains tax. The Comnission was of the opin-
do not consttute a busness and subject to ion that n the ntercst of tax equity, among
such conditions as he may impose in each other things, and to combat tax avoidance,
case. Further sales duty goods manufactured the tine had arrived for the Republc to

by any other person in thc R.epublic will be broaden its fiscal ncome concept through
exenpted from paymentofsales duty wherc the introduction of a separate capital gains
the value for sales duty purposes ofgoods so tax which, subject to certain conditions,
nanufactured by such person has on the would affect those taxpayers who were not

averagenot exceedcdsuchamountperannum at present taxed when they realised tleir
as the Minister may prescribc in each case or negotiablesecuritiesor fixed property,11 The
is not likely to exceed such anount durhg Commission, therefore, recommended a

a ful1 calendar year and subject to the light and simple form of a capital gains tax

conditions prescribed by the Minister in
cach case. II.SeC.243.
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without retrospective effect, but its recom- gains is, however, a worldwide tendency,
mendationwas not unanimous.Althoughthe artdjustas the Republic followed tle exam-

Government realized that good arguments ple ofother taxation systems by itroducing
could be adduced in favour ofa capital gains the Pay-As-You-Earnmethod of col1ecting
tax, it was also aware of administrative and income tax and now by introducing a sales
other reasons against it and, after careful duty, so, it is considered, it is not unlikely
consideration, decided not to accept the that the Republic may still introduce a cpi-
recommendation. The taxation of capital tal gains tax at gome future time.
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CENTRAL AMERICAN TAX LAW

INTERNATIONALTAXATIONOF INCOME IN CENTRALAMERICA

INTRODUCTION I. TAXATIONOFFOREIGNSOURCEINCOME

Thc Central American Conmon Market1 No regional treaty or common principle
has bee without any doubt one of the most cxists for the taxation of ncome originated
successful of the recently formed economic in one Central Anierican State and received
associations of States. Since the beginning of in another Central American State. Each
the integration process in I95I, the total in- country applies its own general foreign sour-

terregional trade has developed from 8 mil- ces rules, whether the income s produced in
lion dollars a year in the early I95O's to al- the CommonMarketor abroad.
most one hundred timeS that amount in re- Three countries - Guatemala, Ncaragua
cent years. According to Conlmon Market and Costa Rica - tax only domestic source

experts this ratio ofgrowth is likely to conti- income both for individualsand for corpora-
nue in the near future. tions. Honduras taxes all foreign source in-
This impressive result has been attained by a

co-ordinatonof the five countries' efforts in * Sergio T. Garca Granadoss a lawyer, gradua-
a program to develop local and regional in- te of the University of San Carlos, Guatemala

dustry through the liberalzation of regional City. D.E.S. for the Doctorat de l'Universit de
Paris in Public InternationalLaw. He is presently

trade. Under this program a large number of a member of the professional staff of the Inter-
treaties for the unifcation of taxation of the nationalBureau ofFiscal Documentation.

transfer ofgoodshave been signed. Nonethe- x. Composed of Guatemala, El Salvador, Hon-

less, little attention has been given to the har- duras, Nicaraguaand Costa Rica. Under Spanish
Colonial rule these countries were an administra-

nonization of income and capital taxes. To tve unit (the Reyno de Gohatemala) After
date, the only serious attempt made to achie- independence from Spain they formed the Fede-
ve sone tax harmonization in this respect is ral ILepublic of Central America, which disap-
the treaty signed at SanJose in 1962 for the peared in the I84o's. At present these countries

are linked through a large numberof treaties andunification of tax incentives for industral
organizations usually referred to as a whole as

development2. However, this treaty clid not the CentralAmericanCommonMarket.
containany provisionsconcerning the avoid- 2. Convenio Centroamericano de Incentivos

ance ofdouble taxation or the co-ordination Fiscales al Desarrollo Industrial San jose, Costa

offiscalpolicies. For these reasons any survey
Rica, July I962. The treaty did not enter into
force due to non-ratificationon the part of Hon-

trying to attain a comprehensive scope on duras. This country claimed for preferential
this subject shouldproceed through the study treatment as a relatively less developed area in
of each state's taxrules,especially those gov- Central America. A protocol to the treaty was

erning tlhe transfer of profits in general. The signed in San Jose in June 1968 granting special
superimposition of the five countries tax preferences to Honduras, and the missing ratifi-

cation was recently deposited (Reprinted by
systems will provide a view of the regional BOLSA of April 1969).No information is avail-
taxationofincome. able yet concerning the applicationofthe treaty.
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coe (world-wideincome ofindividualsand America of the source rules stated above as

corporations). El Salvador is the only coun- follows:

try to draw a distinction between indviduls El Salvador does not tax corporate or indiv-
and corporations for the deternationofthe dual income originatedn Guatemala, Nica-

internati0nal reach ofncome tax law. Indi- ragua o Costa-Rica, neither does it tax in-
viduals are taxed on world-wide incoie but come of corporations if it is produced in

exception is made for incone produced in Honduras. Guatenala, Costa Rica and Ni-

other Central American States if the state caragua tax only domestic source ncome. In

concerned does not tax its residents - or consequence, the problem of double taxa-

domiciles - on incone fron Salvadorcan tion arises only with respect to inconereceiv-

sources. Corporations are taxed only on do- ed in Honduras from the rest of Central
mestic source income. America and ncome received from Hondu-
We can summarizethe applicationin Central ras by a Salvadoreanindividualtaxpayer3.

Table I. Taxation offoreign sotirce ico,e within Central America

Income received in Guatemola El Salvador Honduras Nicaragua Costa Rica

V Income produced in

Guatemala taxed at double taxed at taxed at

source taxation source source

El Salvador taxed at double taxed at taxed at

SOllrCe - taxation sourcc sourcc

Honduras taxed at taxed at taxed at taxed at

source source (++) - sourcc source

double
taxation (+)

Nicaragua taxed at taxed at double - taxed at

source source taxation source

Costa Rica taxed at taxed at
'

double taxed at

source source taxation source

(+) For individualsonly. Foreign tax credit is available.

(+ +) For corporationsonly

3 . In this case El Salvador grants a tax credit for not exceeding the ratio existing between the
the Hondurean tax paid. The tax credit is limited taxpayer's total net income and his net income
to a percentageofthe total tax due in El Salvador fromHondureansources.
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II. TAXATION OF PAYMENTS REMITTED exceeds that amount, the recipient is liable to

TO NON-RESIDENTS income tax for all his Guatenialan incone',
but the withholdingwould still be IO%. The

None ofthe five Common Market countries nterest paid on foreign loans contracted for
draws a distinction between payments made a period of more than I 8 months :is not

in or outside Central America, so the general subject to any tax.

rules for non-residents are applied in all El Salvador: Different amounts are with-
cases5. held on interest paid to individuals and cor-

porations; for individuals the rate is 28 % and
a. Taxatio, ,fDividendsPaidAbroad fr corporations the rate is 38%. The assessed
Guatemala: Levies a Io'0 tax withheld at tax is calculated on the total income of the
source on dividends paid abroad. This I0o non-resident taxpayer according to the same

is consideredas the defnitive tax. rates as those for dividends (see section II (a)
Honduras: Levies a 50o withholding tax on supra). Interest pad to foreignbanks or other
dividendspaid abroad. The amount wthheld forcign fnancial institutions is tax exempt.
s also consideredas the defnitive tax. Honduras: Ai assessed tax is levied at the
El Salvador: Draws a distinction between ratc of 50o withheld at source. The Mastry
individuals and corporations. The withhold- of Econonicsand FinancialAffairsnaywaive

ing rate is 38% if the dividends are paid to the payment of this tax asatax ncentive if
individuals, and 28% if they are paid to cor- the loan is considered to be in tle national
porations. The assessed tax may be different intcrcst.
if tile payee files a tax return for lis ncome Ncaragua: Docs not lcvy a specific with-

originating in El Salvador; in the latter case holdng tax on intcrcst, but ntercst is added
the rates on net income ofnon-residents are to a non-residentpaycc's incomc for tax pur-
a flat 38% on profits ofcorporations,and the poses8. Tax authorities determine in each

ordinaryprogressive incone tax rates (begin- case the amount to be withheld. Interest paid
ning at 25%) for ndividuals. to foreign or intcrnational banks is tax

Nicaragua and Costa Rica: Do not tax exenpt.
dividendspaid to non-residents. Costa Kica: A withholding tax at source

at the rate of I5o is levied. It is considered as

b. TaxationofInterestPaid Abroad the definitive tax.

All five Central American countries tax in-
terest pad abroad. c. Royalties
Guatemala: The withholding tax (assessed All five Central American States tax royalties
tax) is levied at a rate of Io% of the gross paid to non-residents.
amount on a paynent not exceeding Guatemala: The assessed tax is Io% of the
Q2I,500. (QI.00 ---- $I.00). If the payment gross payment; the tax is withheld at source.

El Salvador: Different anounts are with-
held depending on whether the payment is

4. As atJanuary I968. made to individuals or to corporations. For
5. Unless specifically stated, all rates are applied indivduals the rate is 28% and for corpora-
for individualsand for corporations. tions the rate is 38% of the paynent.6. See tables in Appendix III. gross

7 See Appendix I. The assessed tax is the same as that for divi-
8. See AppendixV. dends (see section II (a)).
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Honduras: IO% of the anount renitted notice before a renittance is made and they
abroad is withheld. It is considered as the deternine in each case the amount to be
definitive income tax. withheld to assure thc payment of income

Nicaragua: As is the case for interest, (see taxbythenon-resident.
Sectin II (a)) royalties are added to a non- Costa Rica: 20o is withheld when the
resident's total income for the purposes of royalty is remittedabroad. The amountwith-
ncome tax. Tax authorities must be given held is consideredas the defnitive tax.

Table IL Withholding taxes on payments to non-residents

Remissionof: Dividends Interest Royalties
I From:

Guatemala IO/ IO% (+) IO%'
(++)

El Salvador
to Individuals 380 28% 28%
to Corporations 280 380 380o

Honduras 5% 5% IO'0

Nicaragua ot taxed incone income
tax tax

CostaRica not taxed I 5'0 20/o

(+) On amounts exceeding Q2I,500 the recipient is hable to income tax on all his domestic
source income.

( + +) Exempt ifthe loan is granted for more than 18 months.

CONCLUSIONS for Honduras to accept the donestic
source rule, or adopt a special preference

I. bl spite ofthe existence ofa large number for Central American income, such as the
of treaties for the harmonization of taxes one existing in El Salvador.
in Central America, no treaty has been 3. None of the Central American States

signed for the avoidance of double taxa- grantsapreferenceto other CentralAmeri-
tion ofincomeon a regional scale. can States concerning the taxationofdivi-

2. Nevertheless, the actual working ofsour- dends, interest and royaltes. Only the
ce rules and special preferences for Central signing of a multlateral tax treaty could
America creates a regional system of the harmonize taxation in this respect. This
taxation of foreign icome which is more measure would perfect the free circulation
or less harmonizedbut to have a perfectly of capital within the Central Anerican
harmonizedsystem it would be necessary ConmonMarket.
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APPENDIXI

Guatemalan Income Tax Rates for Resident Individuais and Corporations

Taxable Itcome Tax on Additional

(Quetzales) Lower Amount Kate on

(Quetzales) Excess Over
Lower

Anount

Between 0 and I,000 0 5.0o%
I,OOO.OI 1,5oo 50.00 5.25

I,500.OI 2,000 76.25 5.50

2,000.OI 2,500 lO3.75 5-75

2,500.OI 3,000 I 32.50 6.00

3,000.OI 3,500 162.50 6.25
3,500.OI 4,000 193-75 6.5o
4,000.OI 4,500 226.25 6.75
4,500.OI 5,ooo 260.00 7.0o

5,000.OI 5,500 295.00 7.25

5,500.01 6,000 33 I.25 7.50

,000.OI 6,500 368.75 7.75

6,500.OI 7,0O0 407.50 8.OO

7,000.oI 7,500 44750 8.25
7,500.OI 8,0OO 488.75 8.50
8,000.OI 8,500 53 I.25 8.75
8,500.0I 9,000 575.00 9.00

9,OOO.OI 9,500 620.00 9.25

9,500.OI IO,000 666.25 9.50

IO,000.01 IO,500 71 3.75 975

IO,500.OI I I,000 762.50 IO.00

I I,OOO.OI II,500 8I2.50 IO.25

II,500.OI I2,000 86375 IO.50

I2,000.OI I2,500 916.25 Io.75

I2,500.OI 13,000 970.00 I I.OO

13,0OO.O1 I3,5OO 1,025.00 II.25

13,5OO.O1 I4,000 I,O81.25 II.50

I4,OOO.OI I4,500 I,I38.75 II.75

I4,500.OI I 5,000 I,I97.50 I2.00

I 5,OOO.OI I,000 I,257.50 I2.50

I,OOO.OI I 7,000 I,382.50 13.OO

I7,OOO.OI I8,OOO 1,512.50 I3.50

I8,000.OI I9,000 I,647.50 I4.00

I9,OOO.OI 20,000 I,787.50 I4.50
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Taxable Income Tax on Additional
(Quetzales) LowerAmount Kate on

(Quetzales) Excess Over
Lower

Amount

Between 20,000.OI and 2I,000 I,932.50 15.oo%
21,000.OI 22,000 2,082.50 15.50
22,000.OI 23,000 2,237.50 I6.00

23,OOO.OI 24,000 2,397.50 I6.50
24,OOO.OI 25,000 2,562.50 I7.00

25,000.OI 26,000 2,732.50 I7.50
.

26,000.OI 27,000 2,907.50 18.oo

27,OOO.OI 28,000 ' 3,087.50 I8.50
28,000.OI 29,000 3,272.50 I9.00

29,000.OI 30,000 3,462.50 I9.50

30,000.0I 32,000 3,657.50 20.00

32,000.OI 34,000 4,05750 20.50

34,000.OI 36,000 4,467.50 2I.00

36,000.OI 38,000 4,887.50 2I.50
38,000.0I 40,000 5,3 I7.50 22.00

40,000.0I 42,000 5,757.50 22.50

42,000.OI 44,000 6,207.50 23.00
44,000.OI 46,0O0 6,667.50 23.50
46,000.0I 48,000 7,137-5o 24.00

48,000.0I 50,000 7,6I7.5o 24.50

50,000.OI 60,000 8,Io7.50 25.75

60,000.0I 70,000 Io,682.50 27.00

70,000.oI 80,000 I3'382.50 28.25
80,000.oI 90,000 I6,207.50 29.50

90,000.OI IOO,000 I9,I5750 30.75

IOO,OOO.OI 125,000 22,232.50 32.25

I25,000.OI I50,000 30,295.00 3375

I5O,000.OI I73,000 38,732.50 35.25

I75,000.OI 200,000 47,545.00 36.75
200,000.OI 250,000 56,732.50 38.75
250,000.OI 300,000 76,107.50 40.75

300,000.0I . 40o,ooo 96,482.50 43.00
400,000.0I 500,000 I39,482.50 45.50
500,000.OI I84,982.50 48.oo

Article66(a) ofLawNo. 229 ofJune23, I964.

Note: Non-residentindividualsand corprationspay the same rates starting at an effective Io%.
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APPENDIX II

A. Salvadorean I,lcome Tax for Resident Corporations

Taxable income Tax on lower Additional rate

(Colones) amount on excess over

From To (Colones) Lower amount

O.OI IO,000.00 -- 2.5

TO,000.0l 25,000.00 250.00 5.0

25,OOO.OI IOO,000.00 1,000.00 IO.O

IOO,OOO.OI and ovcr 8,5oo.oo I 5.0

Note: Non-residentcorporationspay a flat 38/0 ofNet I,coie.

B. Salvadorean Surtax on Non-distributedProfts ofCorporations

Taxable income (+) Ifcapitalized Ifallocated to

(Colones) reserve

Not in excessof 20,000 4%
From 20,000 to 40,000 5% 8%
Fron 40,000 to 80.0oo 99 II%0
In exccss of 80,000 I 2% I3%

(+) After income tax.
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APPENDIX III

Salvadorean Income Tax Rates for Resident Individuals

Additional
Tax on Rate on

Taxable Income Lower Amount Excess Over

(Colones) (Colones) Lower
Amount

Between O.OI and 7,000 0 2.85%
7,ooo.o1 8,000 I99.50 2.95
8,000.0I 9,000 229.00 3.80
9,OOO.OI IO,000 267.00 4.70

IO,OOO.OI II,000 3 I4.00 5.60
1 I,OOO.OI I2,000 370.00 6.5o
I2,000.OI 13,000 435.oo 7.40

13,000.OI I4,000 509.00 8.3o
I4,000.OI I 5,000 592.00 9.20

15,0000I I,000 684.00 IO. IO

I,000.OI I7,000 785.00 II.00

I7,000.01 18,000 895.oo I 1. lO

I8,000.OI 20,000 1,006.00 I2.00

20,000.OI 22,000 I,246.00 I4.00

22,000.OI 26,000 I,526.00 I5.00
26,000.OI 30,000 2,I2.00 I.00

30,000.0I 36,000 2,766.00 I7.00

36,000.0I 42,000 3,786.00 I9.00

42,000.OI 48,000 4,926.00 2I.00

48,000.OI 54,000 6, I 86.OO 23.00

54,000.OI 62,000 7,566.00 25.00

62,000.01 70,000 9,566.00 27.00

70,000.OI 80,000 II,726.00 30.00
80,000.oI 95,000 I4,726.0o 33.00

95,000.o1 I IO,000 I9,676.00 3.o0
IIO,OOO.OI I25,000 25,076.00 39.00

I25,000.OI 150,000 30,926.00 43.00

150,000.OI 200,000 41,676.00 48.00
200,000.OI 250,000 65,676.00 53.00

250,000.OI 92,I76.00 60.00

Article 37 ofLawNo. 472 ofDecember I2, I963.

Note: Non-residentindividuaispay the same rates startingat an effective25%.
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APPENDIX IV

A. Hondurean Income Tax Rates for Resident Individuals and Corporations

AdditionalR.ate on

Taxable Income Excess Over

(Lempiras) Lower Amount

Between O.OI and 5,0oo 3%
5,000.0I IO,000 5

IO,000.01 20,000 9

20,000.OI 50,000 I 2

50,000.01 IOO,0(X) I4

IOO,OOO.OI 200,000 2I

200,000.OI 500,000 27

500)000.0I I,000,000 34

I,000,000.OI
-- 40

Article 22 ofLaw No. 25 ofDecember20, 1963

B. Hondurean Income Tax Rates for Non-Resident Individualsand Corporations

(a) 3 percentrate:

(i) Income fromreal estate.

(ii) Dividendsand shares ofindustrial,commercial,agriculturaland livestockprofits.
(iii) Intercstoncommercialoperations,bonds,certificates,sccuritiesor other kindofobli-

gations.
(iv) Profits from the operationofaircraft, water craft and land motor vehicles, and from

communicationenterprises.

(b) . l o percent rate:

(i) Ioyalties from the operationofmines, quarries or othernaturalresources,and roy-

alties and other amounts paid for the use or the privilege of using copyrights, pat-

ents, designs, proceduresand secret formulas, trademarksand like goods, includng
motionpicture films.

(ii) Premiumson insuranceand bondingcontractedafter I January I964.
(iii) Income from public shows.

(iv) Salaries, wages and any other compensation for services performed in the country

for a period ofmore than 60 days, provided the annual ncome s L.5 000 or more.
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APPENDIX V

Nicaraguan Income Tax Rates for Resident and Non-Resident Individuais and Corporations

Taxable Income AdditionalKate on

(Cordobas) Excess Over
Lower Amount

Between 0.OI and 40,000 4%
40,000.0I 60,oo0 5

60,000.OI 70,000 6

70,000.ol. 80,000 7

80,000.OI 90,000 8

90,OOO.OI IOO,000 9

IOO,OOO.OI I25,000 IO

I25,000.OI I 50,000 ' II

iSO,O00.Oi I75,000 I2

I75,000.OI 200,000 : I3

200,000.OI 250,000 I4

250,000.OI 300,000 I5

300,000.oi 350,000 I6

350,000.OI 400,ooo I7

40o,000.oI 450,000 I8

450,000.OI 500,000 I9

500,000.OI 600,000 20

600,000.oI 700,000 2I

700,000.01 800,000 22

8oo,ooo.oI 900,000 23
/

900,000.OI I,000,000 24

I,000,000.OI I,500,000 25

I,500,000.OI 2,000,000 26

2,000,000.OI
-- 30

Article2I ofLawNo. 55 ofDecember I6, I952, as amendedbyLaw No. 409 ofMarch I I, I959.

254



S.T. GARCA-GRANADOS

APPENDIX VI

Costa Rican Inco,ne Tax Rates for Resident and Non-Resident Individuals and Corporations(+ :

Additional
Rate on

Taxable ncome Tax on excess over

(Colones) lower amount lower
From To (Colones) amount

0.OI 3,000.00
-- I

3,000.0I 5,000.00 30.00 2
,

5,ooo.ol 7,000.0o 70.00 3

7,000.OI 9,000.00 13o.oo 4

9,OOO.OI I I,000.00 2I0.00 5

I I,000.01 I4,000.00 3 IO.OO 6

I4,OOO.OI I7,000.00 490.00 7

I7,OOO.OI 20,000.00 700.00 8

20,000.OI 23,000.00 940.00 9

23,OOO.OI 26,000.00 I,2I0.00 IO

26,000.OI 30,000.0I I,5 IO.00 II

30,00o.oi 35000.00 I,950.00 12

35,000.OI 40,000.00 2,550.00 I 3

40,000.oI 45,000.00 3,2oo-oo I4

45,000.OI 50,000.00 3,900.00 I 5

50,000.0I 57,000.00 4,650.00 I6

57,000.oI 65,000.00 5,770.00 I7

65,000.0I 75,000.00 7,I3O.OO I8

75,000.OI 85,000.00 8,930.00 I9

85,OOO.OI 95,000.00 Io,830.00 20

95,000.OI lO5,OOO.OO I2,830.00 2I

IO5,OOO.OI I20,000.00 x4,930.00 22

I20,000.OI 135,ooo.oo 18,230.00 23

I 35,000.OI 155,000.00 2I,680.00 24

155,000.0I I75,000.00 26,480.00 25

I 75,000.OI 200,000.00 31,480.00 26

200,000.OI 2j0,000.00 37,980.00 27

250,000.OI 350,000.00 51,480-OO 28

350,000.0I 500,000.00 79,480.00 29

500,000.01 and over I22,980.00 3o

(+) Branches and Agcncies of Foreign Companies pay a o.5% surtax on net profits before Income

Taxes.
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DEVELOPMENTS IN INTERNATIONALTAXLAW

GERMANY:

DoubleTaxationConventionsand ContainerTransportation

A nlingofFebruary 26, 1969, approvedby all German Lnder, issued by the Minister of
Finance of the Freie und Hansestadt Ha,nburgprovides that the clauses contained in double
taxation conventions with respect to international shipping will also apply to container

transportation, including all connected services, providing that the other treaty state adopts a

similar interpretation. We reproduce the text ofthis ruling in the German language.

TEXT

Nach den in den Doppelbesteuerungsabkom- Die Schiffahrtsklauseln der Doppelbesteue-
men enthaltenen Schiffahrtsklauselnknnen rungsabkommendienen der Abgrenzungder
Gewinne aus dem Betrieb von Seeschiffen Steuerhoheiten der betroffenen Staaten und
im internationalenVerkehr nur in dem Ver- sollen mit ihrer Abkehr vom Bet:riebsttten-
tragsstaat besteuert werden, in dem sich der prinzip die ausschlieliche Besteuerung der
Ort der tatschlichen Geschftsleitung des Schiffahrtsunternehmen im Wohnsitzstaat
Unternehmens befindet. Mit der Aufnahme sicherstellen. Unter die Schiffahrtsklauseln
des Containerverkehrs ist die Frage aufge- fallen auch alle mit dem Containerverkehr
worfn worden, we der Begriff Betrieb zusanmenhngendenLestungen, wenn fr
von Seeschiffen im nternationalenVerkehr sie vom Reeder kein besonderes Entgelt
auszulegen ist, weil im Containerverkehrdie erhobenwird.
Reedereienber de Befrderung von G- Voraussetzungfr eine entsprechendesteuer-

tern hinaus weitere Leistungen erbringen. liche Behandlung des Containerverkehrs in

ZumContainerverkehrgehreninsbesondere: der Bundesrepublik ist, da auch die aus-

I. Gestellung von Containern und Spezial- lndischen Staaten die Schiffahrtsklausel

fahrgestellenzur Befrderungn den Ab- der Doppelbesteuerungsabkommenentspre-

gangsseehafenplatz und whrend des chend auslegen, de Gegenseitigkeit also ge-

berseetransports, whrleistet ist. Sollte ein auslndischer Staat
2. Umladender Containervom Spezialfahr- anders verfahren,so bittet clie Finanzbehrde

gestell oder vom Eisenbahnwaggonindas um Bericht.
Seeschiff, Dieser Erla ergeht im Einvemehmen mit

3- TransportaufdemSeeschiff dem Bundesminister der Finanzen und den

4. Entladender Contanerm Bestmmungs- Finanzministem(Finanzsenatoren)derLnder.
hafen auf Spezialfahrgestelle oder Eisen-

bahnwaggons, Erla der Freien und Hansestadt Hamburg
5. Gestellung von Containern und Spezial- vom 26. Februar I969 -- 52 -- S I3oo --

fahrgestellen vom Eingangsseehafenplatz 22167.
zum Inlandsempfnger.
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Doppelbefreiungnach Doppelbesteuerungsabkommenauf Grund abweichender

Erklrungendes Steuerplichtigen
(Fin.Min. NR.W, Erl. v.24.I.I969 -- S I 3OI - 39 -- VBI)

This ruling concerns the special case in which a taxpayer gives the foreign tax administration
andthe German tax administrationdiferentversionsofthe facts. Where this has resulted in an

exemption of tax in the other State, the German tax administration considers that they are

justiedintotaxing the taxpayer on the basis ofhis version ofthe facts, aspresentedto the foreign
tax administration.Thefollowing is the completetextofthis ruling.

TEXT

Abkommen zur Vermeidung der Doppel- werden, da ein Steuerpflichtigersich durch

besteuerunglegenfr die Vertragstaatenfest, widersprechende Sachverhaltsdarstellungen
in welcher Weise die doppelte Besteuerung gegenberden beiden VertragstaatenSteuer-

desselben Steuerguts (Einknfe oder Ver- befreiungverschaff,die das betreffendeDop-
mgen) zu vermeiden ist. Die Besteuerungs- pelbesteuerungsabkommen nicht vorsieht.
verzichte des einen Staates tragen dem Wenndie Darstellungeines Steuerpflichtigen
Steueranspruch des anderen Staates R.ech- gegenber dem anderen Vertragstaat dazu

nung, indem je nacl Lage der eine Steuer- gefhrthat, da die Einknftedort steuerfrei

anspruch zugunsten des anderen zurcktritt. geblieben sind, und die Besteuerung nicht
Wenn daher ein Steuerpflichtiger fr einen mehr nachgeholt werden kann, dann ist die
bestimmten Sachverhalt unter Berufung auf BundesrepublikDeutschlandnach Treu und
das mageblicheDoppelbesteuerungsabkom- Glauben berechtigt, den Steuerpflichtigen
men Befreiung von der deutschen Besteue- aufder Grundlage seiner Darstellung gegen-

rung begehrt, so setzt das voraus, da er der ber dem anderen Vertragstaatzu besteuern.
im AbkommenzugelassenenBesteuerung in Der Erla ist mit Zustimmung des BdF und
dem anderen Vertragstaat (Quellenstaat) im Einvemehmen mt den Lnder-Finanz-
nicht mit einer anderen Sachverhaltsdarstel- ministernergangen.

lung begegnet. Es kann nicht hingenommen
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IFA

DIE GRENZEN DER STEUERHOHEITIM BEREICH DER

ERBSCHAFTSTEUERNUND VERMGENSTEUERN

(Erluterungzur Resolution2 des Montevideo-Kongressesvon

Dr. h.c.W. Mersmann*

Bei dem zweiten Thema handelte es sich ptalgesellschaften oder Obligationen und

nicht allgemeinum einen Vergleichdcr Aus- andere Kapitalforderungen handclt, beson-

gestaltung von Vermgensteuern und Erb- ders von den Vertretern der europischen
schaftsteuern, ctwa um die Frage der anzu- Staaten und der U SA die Auffassung vertre-

wendenden Steuerstze, Freibetrge, usw., ten, da hier in erster Linie der Staat des

sondern ausschlielich um de Frage der ter- Wohnsitzesdieser Person magebendsei, die

ritorialen Zustndigkeit der verschiedenen das in dem Belegenheitsstaatarbeitende Ka-

Staaten in den Fllen, in denen eine Doppel- pital besitze. Hierzu erklrte jedoch der Ge-

besteuerungmglich ist. Dies ist bei der Ver- neralberichterstatterin seiner grundlegenden
mgensteuerder Fall, wennsich Verngens- Zusanmenfssungzum Generalberichtunter

teile eines Steuerpflichtigen in einem ande- IV, da das Recht zur Besteuerungnach nio-

ren Staate (Belegenheitsstaat) als in dem dernen Grundstzen von der Tatsache ab-

Staate seines Wohnsitzes befinden, bei der hnge, da der konomische Reichtum in

Erbschaftsteuer, wenn sich auf Erben ber- der konomisch zugeordneten Aufgabe der

gehende Vermgensteiledes Verstorbenenin Wirtschaftsgruppebenutzbar sein solle. Der

anderen Staaten (Belegenheitsstaaten) als in Ort der Produktionund der Ausnutzungdes

dem Staate des letzten Wohnsitzes des ver- Reichtumssei fr das R.echt zur Besteuerung
storbenen Erblassers oder u.U. der Erben be- magebend. Auf Grund dieser Prinzipien
finden. neigen die Vertreter dieser Auffassung dazu,
Der Generalberichterstatter und ein groer auch das Kapitalvermgendort zur Besteue-

Teil der Diskussionsteilnehmer, besonders rung heranzuziehen, wo es seine rtliche

soweit sie aus Mittel-und Sdamerika Wirksamkeit ausbt, also beispielsweise bei

stanmten, vertraten dabei die Auffassung, Dividenden im Staate der Gesellschaft, be

da in Fllen dieser Art grundstzlich der Obligationen m Wohnsitzstaat des Schuld-

Belgenheitsstaatvor dem Wohnsitzstaatden ners als Belegenheitsstaat. Es st klar, da

Vorranghabenmsse. Hinsichtlichbestimm- diese Gedanken ihre Entsprechung und
ter Wirtschaftsgter herrschte berein- Hauptbedeutung bei den Steuem von Ein-

stinmung darber, da sic primr im Bele- kommen haben und da der Generalbericht-

genheitsstaatzu den Steuemvom Vermgen erstatter z.B. bei Kapitaleinkommen der

heranzuziehen seien. Das gilt vor allem fr Besteuerungm Quellenstaatgegenberder-

den Grundbesitz, ferner fr Betriebsverm- jenigen im Wohnsitzstaat unbedingt den

gen, soweit in dem Belegenheitsst:aat eine Vorzuggebenwrde.
Betrebsttte besteht, dem das Vermgen
gewidmet ist. Dagegen wird hinsicht]ich des * Dr. h.c. W. Mersmann,Prsident des Bundes-
Kaptalvermgens, insbesondere sowcit es fnanzhofs, Mnchenwar in MontevideoVorsit-

sch um Akten und hnlicheAntele an Ka- zender des R.esolutionskomitees.
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IFA: 2 ND RESOLUTION MONTEVIDEO CONGRESS

So interessant die Diskussion dieser gegen- Vermgen eines in ihm wohnenden Steuer-

stzlichen Auffassungcnauch war, so konnte pfichtigen in Form von Grundbesitz in's
doch in diesem Punkte eine Einigung und Ausland, so wirkt der Staat A regelmig
eine gemeinsame Auffassung angesichts der durch Abkommen auf de Besteuerung des
stark divergierendenTheorien und z.T. auch im Ausland belegenen Grundbesitzes. Was

Interessennicht gefundenwerden.Die Reso- geschiehtaber, wenn der Grundbesitzin dem
lution enthlt daher nur eine Anzahl der auslndischen Staate B liegt, der eine Ver-

Punkte, in denen die Kongremitglieder mgensteuernicht erhebt Nach Auffassung
bereinstinnen konnten und deren Fest- des Kongresses sollte auch in diesem Falle die

legung fr die internationale Praxis immer- Vermgensteuer des Staates A auf den im
hin von Bedeutungsein knnte. Staate B belegenen Grundbesitz nicht erho-
Zunchst betont die Resolution den Um- ben oder wenigstensermigtwerden.
stand, da fr de Abgrenzung des Begriffs Schlielich fordert der Kongre, gleichfalls
der Steuerhoheitauf den Gebieten der Ver- ohne grundstZlicheWertungder Kollisions-
mgensbesteuerung die entsprechenden manahmen, da diese in dem gleichen
Grundstze bei der Einkommensbesteuerung Staat konsequent durchgefhrt werden, so-

in den in Betracht kommenden Lndern zu wohl wenn dieser Staat Wohnsitzstaat, als
beachtensind. auch wenner Belegenheitsstaatist. Wenn ein

Ohne eine besondere Wertung verweist der Staat z.B. als Wohnsitzstaataufdie Besteue-

Kongre dann aufdie Tatsache, da aufdem rung in anderen Staaten belegenen Grund-
Gebiete der Vermgensteuern und Erb- besitzes und Betriebsvermgensim Rahmen
schafsteuern die gleichzeitge Anwendung einer Betriebsttte verzichtet, so wre es

des Belegenheitsprinzp durch eine Regie- ukonsequent, wenn derselbe Staat aJs Bele-

rung und des Prinzips der Wohnsitzbesteue- genheitsstaat nicht nur den auf seinem Ge-

rung durch die andere eine Quelle der inter- biet belegenenGrundbesitzeines im Ausland
nationalen Doppelbesteuerung ist, da diese wohnenden Steuerpflichtigen und gegebe-
aber auf dem Gebiete der Erbschaftsteuern nenfalls dessen Betriebsvermgen heranzie-
im allgemeinen durch Doppelbesteuerungs- hen wrde, sondern auerdem Teile seines
abkommenoder unilateraleManahmenaus- Kapitalbesitzes. Die Forderung, in dieser

geschaltet werden kann. Der Kongre hebt Hinscht konsequent zu verfahren, wurde
dann die Besonderheit hervor, da bci der von allen Kongreteilnehnern geteilt und

Vermgensteuer, die nur in 8 Staaten erho- begrt.
ben wird, der Fall vorkommen kann, da Es ist zu erwarten,da die hierzu angeschnit-
nur einer der beteiligten Staaten diese Abga- tenen Theorien und Fragen, wenn auch zu-

be erhebt. Der Kongre befrwortet aber, nchst kaum auf dem Gebiete der Steuern
auch in diesem Falle Erleichterungen zur vom Vermgen, so doch auf dem Gebiete

Anwendung zu bringen. Gemeint ist damit der Steuern vom Einkommen, knfige
Folgendes: Der Staat A erhebt eine allge- Kongresse in absehbarer Zeit wieder be-
meine Vermgensteuer. Erstreckt sich das schftigenwerden.
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NEXT ISSUE

I.F.A. will hold its XXIIIrd Congress this year from September 8 to I 2 in Rotterdam.
The subjects arc:

I. 1Lccognition of services and licence of incorporeal rights between parent compa-
nies and their foreignsubsidiaries.
Avoidanceofdoublc taxation in case ofnon-recognition by tax-adninstrations.

II. Thc possibilities and disadvantagesofextendng national tax reduction measures,
fany, to foreignscientifc,cducationalor charitable insttutions.

The next Bulletin issue, a combined July, August, September 1969 issue, will be com-

pletely devoted to Dutch taxes and will contain, in particular, articles and texts ofthe
specifc Dutch unilateral double taxation relief provisions, the measures concerning
international participations and T.V.A. in import and export relation. All contribu-
tions and texts of the provisions will be published in the three official IFA languages:
English, Germanand French.
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Second revised edition of a booklet entitled
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en A.W.B.Z. Published by LJ. Veen's uitgevers- business forms and important subjects related

maatschappijN.V., Amsterdam, I969,86pp. thereto, such as liquidation, nerger, etc., with
Individual income tax table for I969 income, examplesand references to case law.
with explanations. The national social security Library International Bureau of
plan levies are appendedand explainedbriefly Fiscal Documentationno.B.3285.

Library International Bureauof
Fiscal Documentationno.B.3 I69. BOLAGSBESKATTNING OCH KAPITALKOST-

NADER, by Mutn, L. Published by Industriens
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Fiscal Documentationno.B.3277. Library InternationalBureauof

Fiscal Documentationno.B.333I.
MODERN TRENDS IN SWEDISH PENSION

SYSTEMS. Agreements, benefits, financing, le- REPORT of the Comrnissionersof Her Majesty's
gislation, taxation. Published by the Federation Inland Revenue for the year ended 3 Ist March
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worked examples. The text of the relevant legis- tion. Published by the Commerce Clearing
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Library InternationalBureauof Explanationof the federal estate and gift taxes in
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Cooper. Publishedby the Taxation Publishing Library InternationalBureauof

Company Limited, London, I969. Eleventh
Fiscal Documentationno.B.33I3.

edition,7I2 pp. FEDERAL INCOME TAXATION OF CORPORA-

Thismanualprovidesexplanationsofthe income TIONS AND SHAREHOLDERS, by Bittker,
tax and surtax as amended by the annual Finance B.I., andJ.S. Eustice. Publishedby Federal Tax

Acts up to those of I968. Though the informa- Press, Inc., Branford, I966, second edition,
tion on income tax and surtax mainly concerns 774 PP.
taxation of individuals and partnerships, it is no Second revised edition of a treatise on federal
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cerns the computation of the various sources of ders. Referencesare made to foreign income and

theircorporationtax income. persons and foreign currency problems, with
tables of cases, regulations, rulings and miscella-

LibraryInternationalBureauof
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Library I,ternationalBureauof
ME TAX, SURTAX, STAMP DUTY AND CORPO- Fiscal Documentationno.B.3253.
RATION TAX, by MorCom J.B. Publishedby
Butterworth & Co. (Publishers) Ltd., London, INTERNAL REVENUE CODE, Income, Estate
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Fourthedition, up-dating the informationup and ce ClearingHouse, Inc., Chicago, I968.

including the Finance Act I968, which has made This edition covers the current texts of the inco-

important estate duty changes. This work dis- me, estate and gift tax provisions,as amendedby
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the tax changes made through the end of the business and personal transactions. Volume II

9oth Congress. Each section or sub-sectionof the examines and analyzes the more complicated
Code is given, in amendment notes, a recon- areas of tax law, such as corporate recapitaliza-
struction of the former text and its history. This tion, foreign personal holding companies,foreign
edition does not cover the non-incone tax pro- tax matters and law procedures. The informa-
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ployment Tax Act, Federal Insurance Contribu- every month.
tions Act and the Railroad RetirementTax Act.
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edited bythe Ifo-Instituteof Economic Research, Munich

Heinz-Gnter Geis

DIE GELD- UND BANKSYSTEMEDER STAATEN WESTAFR|KAS

(The Monetary and Banking Systems of the Countries of West Africa)
Afrika-Studien Nr. 20

428 Seiten, 50 Tabellen, 2 Schaubilder und 1 bersichtskarte.Steifband,
DM 54,-, US $ 13,50.

A study of the present state of the West African monetaryand banking systems
- including the operational channels, agricultural and co-operativecredits and
all other institutions with banking functions- their development since World
War Il andtheirvarious problems.A comparative, critical analysis.Theauthor is
an assistant lecturer at the Institute for Banking and Credit Economy of the
Free Universityof Berlin.

Ernst-JosefPauw

DAS BANKWESEN IN OSTAFRIKA

(Money and Banking in East Africa) Afrika-Studien Nr. 35

2784 Seiten, 37 Tabellen im Text, 8 Tabellen im Anhang. Steifband, DM 44,-,
US $ 11,-,.

Presentation and analysis of the development, structure and functions of the
East African banking system (Kenya, Tanzania, Uganda); criticaldiscussionof
recent banking policy. The author is a specialist in banking and financial affairs.

272

.



BIBLIOGRAPHY

African Studies -- Special Series Informationand Documentation

AFRIKA-VADEMECUM

Grunddaten zur Wirtschaftsstrukturund WirtschaftsentwicklungAfrikas (Basic
data on the economic structure and development of Africa), bearbeitet von

F.H. Betz (prepared by F.H. Betz)
African Studies -- Special Series Information and Documentation (with
Englishand French headings).
163 Seiten, 81 Tabellen, 12 Schaubilder und 8 Karten. Flexibler Balacronband,
DM 16,-, US $ 4,-.

Clearly arranged summary of economic data on Africa which are not always
easily available emphasizing population structure, gross national product,
centres of production, industrialisation, transport and communication, export
trade, and development assistance. Focus on Africa's position in the world
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is assistant to the Presidentatthe Ifo Institute for Economic Research, Munich.

Dorothea Mezger is a member of the scientific staff of the African Studies Cen-

tre of the Ifo Institute for Economic Research, Munich.
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ASPECTS OF NETHERLANDSTAXATION

From the 8th to the I3 thtl of September, I969 the membersofthe InternationalFiscal Associa-

tion (I.F.A.) will gather in Rotterdamon the occasion ofI.F.A.'s 23rd Congress, as guests of

the NetherladsBranch

At previous congressesit has been a tradition to furnish congress participantswith a surve of

tle host country's tax system. Since information about the national tax systems of most

European countries is readily available in several languages, the International Bureau of

FiscalDocumentationsuggested to the organizingcommittee that there should be a deviation

from the customary road by turning a spotlight on a few special subjects of current inter-

national significance rather than providing a general dscriptionof the entire Dutch tax sys-

tem. The subjects chosen are not only of importance to congress participants, they also

have a wider interest and hence the decision to devote a special issue of the Bulletin to three
articles for which the Bureau was fortunate enough to find three experts among the Dutch
I.F.A. members.

The Tax on Value Added (T.V.A.) is today's fashionand this issue beginswitl a discussionof

the intemational aspects of the Dutch T.V.A. which became effective on Ist January, I969.
The Netherlands relies heavily on its international trade. This is reflected in its ncome and

corporate tax provisions and, as a matter ofcourse, in the legal provisionsofT.V.A.whichby
its nature may considerablyafect imports and exports. Notwithstandingthe conmonsystem
of the E.E.C., the Dutch T.V.A. contains certain peculiarities which may interest other
countres and foreign trading partners. This applies in particular to Article 17 of the Dutch

T.V.A. Law, in which the Netherlands shows itself to be more European than the E.E.C.

By the same token, the Dutchhave found internationaltax solutions to problems in idivdual
and corporate taxationwhich did not exist in many other countriesbut which are now being
considered as critical obstacles to the further internationa]izationof trade and commerce.

In this connectionmention should be made of E.E.C. deliberations on international parent-

subsidiary relationships, concerning which the Commission recently submitted a draft

directive to the Council. Traditionally the Netherlands has extended the tax exemption for

inter-corporatedividends to dividends received from foreign subsidiaries. Within the E.E.C.

only Belgium and France have a similar system. Many foreign investment problems with
which other countries are faced do not occur in the Netherlands,and in the new Corporate
Income Tax Law, to be effective as of I97O, the favourable system is even enlarged while
undesirableconsequencesare being avoided

Similarly, in accordance with its intemational position, the Netherlands has combined
world-wide ncome taxation wit:l a far-reaching application of the territoriality principle,
especially with regard to business ncome. While including income derived through foreign
permanentestablishmentsin the tax base, a credit is grantednot for foreign tax paid but for

Dutch tax corresponding to the foreign income, irrespective of the rate of foreign tax. The

exclusionofforeignncome, as is often provided for in double taxation agreements, excludes
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foreign losses as well. In the Netherlands those are immediately deductible. A sophisticated
system of loss carry-overs avoids the provision of a double advantage to the taxpayer. The
credit for Dutch rather than for foreign tax avoids most of the problems existing in coun-

tries applying the foreign tax credt method, a feature which is of special interest vs--vis

developing countries. The loss provisions discussed in this issue are of special significance for
countries such as France and Germany which unilaterally, or in double taxation agreements,

adopt the principleofterritoriality.

For further reference, the supplement to this issue contans the full text ofthe Dutch T.V.A.

Law, as wel1 as the relevantprovisions (old and new) oflegislationgoverning the treatmentof

inter-corporatedividends. Finally, it contains the full text of the unilateral measures against
double taxation, now a Royal Decree of I965, the basic principlesof which, however, have
been applied since I893 (for the then Dutch Colonies) and, more generally, since I92o.

v.H.
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ASPECTS DE LA FISCALITE NEERLANDAISE

Du 8 au I3 septembre, I969 les membres de e1'InternationalFiscal Association (IFA) vont se

runir Rotterdam l'occasion du 23me congrs de l'IFA, en tant qu'invits du groupe-
ment nerlandais.

Il a toujourstla traditionde pourvoir les membresdu Congrs d'un aperu du systme fiscal

du pays organisateur. Mais puisque l'informationau sujet des systmes fiscaux nationaux des

pays europens est obtenir faclement, le Bureau International de Documentation Fiscale
a suggr au Comit organisateur de quitter les sentiers battus en mettant en reliefquelques
sujets spciaux d'une signifcation intemationale courante. Les sujets choisis n'ont pas seule-
ment de l'intrtpour les participantsmais aussi en dehors; cette raison a provoqu la dcision
de sortir un numro spcial du Bulletin contenant troi articles pour lesquels le Bureau at

heureux de pouvoir trouver trois experts, parmi les membres nerlandais de l'IFA.

La TVA tant la mode, le numro spcial dbute avec une discussion traitant des aspects
internationauxde la TVA nerlandaise,qui est entre en vigueur le Ier janvier I969. La Hol-

lande est un pays qui dpend essentiellementdu commercenternational. Ceci se reflte dans

l'imposition des revenus des personnes physiques et des socits ainsi que dans les rgles
traitant d'une taxe qui par sa nature peut avor des rpercussions sur les importations et les

exportations. Bien qu'il y at un systme commun la CEE, la TVA nerlandaise contient

certaines particularits qui peuvent intresser d'autres pays ainsi que les partenaires commer-

ciaux. Ceci est parficulirementvrai pour art. 17 de la loi nerlandaise relative la TVA, dans

lequellaHollandese montreplus europenneque la CEE.

De mme, les Nerlandais ont trouv des solutions fiscales intemationales dans l'imposition
des ndividus et des socts qu n'existaient pas dans beaucoup d'autres pays et qui mainte-
nant sont considrs comme des obstacles pour une intemationalisationplus complte du
commerce et des changes. Dans ce contexte il y a lieu de mentionner les dlibrations de la
CEE traitant des relations internationales entre socits-mreset fliales, problme sur lequel
la Commissiona rcernment dpos un projet de directivedevant le Conseil. Traditionnelle-

ment, la Hollande a tendu l'exonration fscale pour les dividendes provenant d'une filiale
aux divdendesreus de filiales trangres. Dans la CEE il n'yaquelaBelgqueet la Francequi
ont un systmesimilaire. Beaucoup de problmesau sujet des investissementsl'trangeravec

lesquels d'autres pays sont confronts ne se prsentent pas en Hollande. Dans la nouvelle

lgislationconcernantl'mpt sur les socits, entrant en vigueur en I97O, le systme avanta-

geux est mme tendu alors que les nconvnientsen sont abolis.

En mme temps, et en conformit avec sa position internationale, la Hollande a combin

l'mpositiondu revenu mondial avec une application de longue porte du principe de terri-

torialit, spcialement en ce qui concerne les bnfices industriels et commerciaux. Tout en

englobant le revenu provenant d'untablissementstable tranger dans la base d'imposition,la
Hollandeapplique un systmede crdts, non pas pour l'impt acquitt l'tranger,mais pour
le montantde l'mptnderlandaiscorrespondantau bnfice tranger,ceci sans tenir comptedu
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taux de l'impt tranger. L'exclusiondu bnfice tranger, comme il est souvent stipul dans
les conventions vitant les doubles impositions, exclut en mme temps les pertes encourues

l'tranger. En Hollande, par contre, ces pertes snt dductibles immdiatement.Un systme
ingnieux de report de pertes exclut un double avantage pour le contribuable. En accordant
un crdit pour l'impt nerlandais plutt que pour l'impt tranger, on vite la plupart des
inconvnents exstant dans les pays appliquant la mthode du crdit fiscal tranger. Les

rgles rgissant les pertes traites dans le prsent nunro sont d'une significationspcale pour
des pays comme la France et l'Allenagne qui unilatralenentou dans des conventonsadop-
tent le principe de la territorialit.

Pour une tude plus approfondie, le supplment ce numro contient le texte complet de la
loi nerlandaisesur la TVA, ainsi que les textes (anciens et nouveaux) relatifs au traitement des
dividendes distribus par des socits-filiales leurs maisons-mres. Enfin, il contient le texte

complet des mesures unilatrales contre la double imposition, actuellement rgl dans un

dcret Royal de 195, dont les principes de base ont nanmoinst appliqus depuis I893
(pour les colonies nerlandaises)et plus gnralementdepuis I92O.

v.H.
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ASPEKTE DES NIEDERLNDISCHENSTEUERWESENS

Vom 8. bis I3. September I969 versanmeln sich die Mitglieder der Intemationalen Ver-

einigung fr Steuerrecht (IFA) anllch des 23. IFA-Kongresses als Gste der niederlndi-
schen Ladesgruppei Rotterdam.

Bei den bisherigen Kongressen war es der Brauch, den Kongreteilnehmerneinen ber-
blick ber das Steuersystem des Gastgeberlandes zu geben. Da Informationen ber de
Steuersysteme der meisten europischen Lnder in mehreren Sprachen verfgbar sind,
schlug das Internationale Steuerdokumentationsbrodem Veranstaltungskomiteevor, von

dem blichen Brauch abzuweichen und einige spezfische Themen von aktuellem inter-
nationalem Interesse zu beleuchten, anstatt eine allgemeine bersicht ber das gesamte
niederlndische Steuersystem zu geben. Die ausgewhlten Themen sind ncht nur fr die
Kongreteilnehmer von Interesse, sondem sie sind von allgemeiner Bedeutung. Deshalb
wurde auch beschlossen,drei Artikeln,fr die das Bro drei Experten unter den niederlndi-
schen IFA-Mitgliedemgewinnenkonnte, eine Sonderausgabedes Bulletin zu widmen.

Die Mehrwertsteuer ist das Gesprch des Tages, und deshalb beginnt diese Ausgabe mit
einer Diskussion ber die internationalenAspekte der niederlndischenMehrwertsteuer,die
am I. Januar I969 eingeflrt wurde. Die Niederlande hngen in hohem Mae von ihrem
Auenhandelab. Dies spiegelt sich in ihren Einkommen-und Krperschaftsteuervorschriften
und selbstverstndlich auch in ihren Gesetzesbestimnungen zur MWS wider, die auf
Grund ihrer Beschaffenheitden Import und Export erheblich beeinfussenkann Ungeachtet
des gemeinsamen Systems der EWG enthlt das niederlndische MWS-System einige Be-

sonderheiten,die andere Lnder und auslndischeHandelspartnerinteressierenknnten. Dies

gilt nsbesonderefr Art. I7 des niederlndischenMWS-Gesetzes, in dem die Niederlande
sich als europischererweisen als die EWG selbst.

In demselbenSinne haben die NiederlandeintemationalesteuerrechtlcheLsungengefunden
frProblemeder Einkomnens-und Krperschaftsbesteuerung,die in vielenanderenLndem
zwar nicht bestanden, die jedoch heute als ernstliche Hindernisse fr eine .weitere Inter-

nationalisierung von Handel und Gewerbe betrachtet werden. In diesem Zusamnenhang
sind die Beratungen nnerhalb der EWG ber die internationalen Beziehungen zwischen
Mutter-und Tochtergesellschaftenzu erwhnen,zu denen die KommissiondemRatkrzlich
den Entwurfeiner Rchtlinie vorgelegt hat. Die Niederlande haben von jeher die Steuer-

befreiung der zwischengesellschaflichen Dividenden auf die Dividenden auslndischer
Tochtergesellschaftenausgedehnt. In der EWG haben nur Frankreich und Belgien ein hn-
liches System. Viele Probleme der Auslandsinvestitionen,wie sie in anderen Lndern auftre-

ten, existieren in den Niederlandennicht; und in dem neuen Krperschaftsteuergesetz,das
I97o in Kraft treten soll, wird die gnstige steuerliche Behandlung sogar noch erweitert,
whrendunerwnschteFolgen vermiedenwerden. So haben die Niederlandeauch in Anbe-
tracht ihrer ntemationalenLage dieBesteuerungvonEinknfenaus allenLndernmiteiner
breiten Anwendung des Territorialittsprinzipskombiniert, vor allem im Hinblick auf ge-
werblicheEinknfte.Einknfteaus auslndischenBetriebstttenwerden in die Besteuerungs-
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grundlage mit einbezogen, aber ,angerechnet wird nicht die im Ausland entrichtete

Steuer, sondern die entsprechende niederlndische Steuer, und zwar ohne Rcksicht auf den

auslndischen Steuersatz. Bei dem Ausschlu von auslndischenEinknften aus der Besteue-

rungsgrundlage, wie er hufig n Doppelbesteuerungsabkommenvorgesehen ist, werden

auch die Verluste ausgeschlossen. In den Niederlanden sind letztere sofort abzugsfhig. Ein

gut durchdachtes System von Verlustvortrgen verhndert, da der Steuerpflichtige enen

doppelten Vorteil erhlt. Mit der Anrechnung der niederlndischen an Stelle der aus-

lndischen Steuer werden die meistender Probleme vernieden,de in den Lndernauftreten,
die die auslndische Steuer anrechnen, ein Charakteristikum, das in dert wirtschaftlichen

Beziehungen mit den Entwicklungslndemvon besonderer Bedeutung ist. Die in dieser

Ausgabe behandelten Bestinmungen ber die Behandlung von Verlusten sind vor allem

fr Lnder wie Frankreichund Deutschlandvon Interesse, die einseitig oder im Rahmen von

Doppelbesteuerungsabkommendas Territorialittsprinzipanwenden.

Zur weiteren Informationenthlt der Anhang zu dieser Ausgabe den vollen Text des nieder-

lndischen MWS-Gesetzes sowe die Gesetzesbestimmungen(alte und neue) ber die Be-

handlung von zwischengesellschafthchenDividenden Auerdementhlt er den vollen Text .

der einseitigen Regelung zur Vermeidung der Doppelbesteuerung,heute eine Knigliche
Verordnung von I965, deren Grundstze jedoch bereits seit I893 (fr die damaligen nieder-

lndischenKolonien) und ganz allgemein seit I92O angewandt werden.
v.H.
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DR. J.C.L. HUISKAMP:

SOME GENERAL PRINCIPLES OF DUTCH TAX LAW

I. REVENUE than ndirect taxes, or cost-raising taxes.

Taxes are levied by the state, provinces and However, the balance is shifting in favour of
local authorities. In terms ot revenue, pro- indrect taxes as will be seen from the follow-
vincialand local taxes are of minor importan- ing table (take from the Miljoenennota
ce; in the Netherlands direct taxes account I969, official memorandum of the Ministry
for a greater part of the total tax revenue ofFnance):

Taxes on ncome, profits and Cost-raising taxes

net wealth, including succession (ndirect taxes)
duties (direct taxes)

as a /o of total tax revenue as a /o of tota] tax revenue

I965 59. I 40.9
I966 58.4 4I.6
I967 57.8 42.2
I968 55.6 44.4
I969 55.2 44.8

It is expected that this trend will continuen belasting)is levied on theworld-wideincome
the immedate future. The major indirect ofindivduaisresident in the Netherlandsand
tax is the turnover tax or tax on value added the Dutch incomeofnori-residentindividuals
(belasting over de toegevoegde waarde). in the Netherlands; the same principleapplies
This tax will provide an estimate of approx. mutatsmutands to the net wealth tax (vermo-
23.2% oftotal state tax revenue in I969. gensbelasting)*and the corporatencome tax

The major direct taxes are the individual in- (vennootschapsbelastjng). The concept of
come tax (inkomstenbelasting),the wage tax (net) income is definedempiricallyhaving no

(loonbelasting), the net wealth tax (vermo- connectionwth concepts ofcivillawor eco-

gensbelasting)which are expected to provide nomics. Capital gains are not taxable unless
approx. 42.3% of the total x969 state tax they are realizedby the conduct of a business
revenue, and the corporate income tax (ven- enterprise. For corporate income tax pur-
nootschapsbelasting) of which the estimated poses, this means that all gans are taxable,
share is approx. Io.2%. since normally all transactions entered into

by taxable entities affect business incone
II. STRUCTURE OF THE MOST IMPORTANT regardless of whether they arise within or

TAXES wthout the course of normal business
. Individual Income Tax, Net Wealth Tax, activities. However a number of provisions

Corporate Income Tax
The Individual Income Tax (inkomsten- * On individuals only.
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SOME GENERAL PRINCIPLES OF DUTCH TAX LAW

exist to mitigate or to abolish the tax burden taxation ofaffliated profits. Consistent with

on these gains in order to secure the conti- tlis purpose the exemption is not only
nuty and expansion of the enterprise. In the applcableon benefits derived from a partici-

private sector, taxation of capital gains only pation in a resident company but from a

arises in the case ofshareholderswho, havng partcpaton in a non-resdent company as

a so-called substantial interest in a com- well. This purpose must be stressed in order

pany, sell their shares at a gain, to which a to get a clear conceptionofthe exemption.
reduced rate is applicable.
As world-wide income (or net wealth) is 2. Tax on Value Added

taxable, double taxationofforeignsource in- The tax on value added (belasting over de

come (or net wealth) could easily result. In toegevoegde waarde) ntroduced January I,

order to alleviate this double taxation, the I969, is calculated on a purely territorial base.

Decree of April 7, I965 grants, in respect of There is no fnal tax in cases where economic

individual ncome tax, net wealth tax and consumption does not take place in the

corporate ncome tax, unilateral relief for Netherlands.

specified qualifing foreign source income

(net wealth). This national provision applies Rates
only when a bilateral tax treaty does not

to rates
affect the income (or net wealth) concerned.

As the complete of the individual
income tax and net wealthtax, see Supple-

However, in terns of the method ofavoid-

ing double taxation, most tax treaties adopt mentary Service to European Taxation,
section B, a publicationof the International

the same principle or simply refer to the
unilateral relief provisions. The Dutch

Bureau of Fiscal Documentation; the
rates corporate income tax

unilateral relief measures imply the applica- complete of the
and TVA have been published in section

tion of the so-called tax exemption method
with progression; i.e. the right to take the

Aofthe same publication.

foreign income or net wealth into considera-
tion in determining the tax rate on domestic IH. THE STRUCTURE OF OTHER TAXES, IN

ncome or net wealth has been upheld. BRIEF

Under the unilateral relief provisions, divi- i. Withholding Taxes

dends do not belong to the specified quali- a. The wage tax (loonbelasting) is a with-

lying foreign source ncome for which a holding tax on wages and salaries subject to

relief exists; they are regarded as domestic the income tax. It is in some cases a finallevy
income, and foreign taxes falling thereon but is not an independenttax.

may be treated as a deductible expense. In b. The dvidend tax (dividendbelasting) s

recent tax treaties however the tax credit withheld from all dividends paid by resident

system is used, following the line of the corporations to resdents or non-residentsof

OECD draft convention. The exemption the Netherlands.The amount withheld from

of the benefits (dividends and as of I97o residents of the Netherlands is treated as a

capital gains as well) from corporate income prepayment of income tax or corporate n-

tax derived from a participation (deelne- come tax. The amount withheld from non-

ningsvrijstelling) is not however, a method residents in the Netherlands is in most cases

of avoiding international double taxation. treated as fnal. Rate: 25%.
The aim ofthis exemption is to avoid double c. The withholding tax on income derived
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from directorship of a company (coni- 4. Registration Duties

missarissenbelasting)wll be abolished as of Registration dutes (registratierechten) are

January I, I970. levied on certain legal procedures. Deeds
d. There is no withholding tax on interest must be registered by a cvil oficer and a

paid or on royalties. duty must be paid for the registration, as in
case of a conveyance of real estate (rate of

2. Inheritance and Git Tax tax: 5%) and the issuance of shares by
Inheritance and gift tax (successie- en schen- corporations (rate of tax: 2.5%)
kingsbelasting) is imposed on all property
transferred by inheritance or by gift in cases 5. Stamp Duties

where the deceased or donor is a resident of Stamp duties (zegelrechten) are payable on a

the Netherlands, irrespective the residence of number of legal documents inter alia on the
the heir or donor (progressive rates). If the issue of domestic bonds and debentures and
deceased or donor is not a resident of the certain long term loans.
Netherlands the tax s linited to real estate

and limited types of other property located 6. Excise Duties

in the Netherlands (rate 6%). Excise duties (accjnzen) are taxes on do-
mestic consumption of special products: e.g.

3- Lottery Tax beer,spirits,wine,sugar, tobacco,mineraloils.
A lottery tax (kansspelbelasting) is levied on

prices of domestic lottery tickets and, in the 7. Miscellaneous Taxes

case o resident:s of the Netherlands,on prices a) Real Estate Tax (grondbelasting),payable
of foreign lottery tickets as well. In the pri- on the ownershipofland and buildings in the,

vate level the tax is final; on the business Netherlands

level, t may be credited against individual b) Vehicle Koad Tax (motorrijtuigenbelas-
income tax or corporate income tax. A ting)
unilateral reliefprovision is applicable to the c) Personal Property and Rental Tax (per-
lottery tax: See article 8 of the Decree of sonele belasting) and a number of minor,
April 7, I965. (Rate of tax: I5%) local taxes.

IVo LIST OF NETHERLANDS TAX TREATIES FOR THE AVOIDANCE OF DOUBLE.TAXAo

TION OF INCOME, NET WEALTH AND INHERITANCES

a) Taxationof income and/or net wealth

country concerning concluded on

Belgium ncome February 20, I933

Canada income April 2, I957; supplementary treaties:
October 28, I959 and February 3,

I965
Dennark ncome, net wealth February 20, I957; supplementary

treaty January 20, I966
Finland ncome, net wealth March 29, I954; supplementary

treaty December I6, I966
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country concerning concluded on

France income, net wealth December 30, I949, supplementary
treaty JUly 24, I952

Germany income, net wealth June I6, I959

Hungary income, net wealth November I5, I938
Ireland income, net wealth February II, I969 (not yet in force)
Italy ncome, net wealth January 24, I957

Luxembourg ncome, net wealth May 8, 1968 (not yet in force)
Norway income, net wealth September 22, I966
Sweden income, net wealth March I2, I968
Switzerland income, net wealth November I2, I95I; supplementary

treaty June 22, I966
United Kingdom income, net wealth October 3 I, I967
United States income, net wealth April 29, I948; seupplementary

treaty December 30, I965

b) Taxatonof inheritance
country concluded on

Finland March 29, 1954
Sweden April 25, I952
Switzerland November Iz, I95I
United Kjngdom October I5, I948
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PRINCIPES GENERAUXDU DROIT FISCAL NEERLANDAIS

I. REVENU GENERAL directes. Nanmoins la balance commence

Des taxes sont leves par l'tat, les provinces pencher en faveur des taxes indirectes, ce

et les autorits locales. Du pont de vue du qui peut se dduire de la table qui suit (les
revenu fiscal gnral les taxes provinciales et chiffres provennent du Miljoenennota
locales sont d'une inaportance mineure; aux 1969, note officielle du Ministre des Finan-

Pays-Bas les taxes directes prennent une part ces):
plus grande du revenu total que les taxes in-

Taxes sur le revenu, les profits taxes s'ajoutant
et la fortune, y compris les droits au prix cotant

de succession (taxes directes) (taxes indirectes)

exprim en pourcentage du exprim en pourcentagedu
revenu fiscal total revenu fiscal total

1965 59,I 40,9
1966 58,4 4I,6
1967 57,8 42,2
1968 55,6 44,4
I969 55,2 44,8

Ilest prvu que cec va se poursuivredansun H. STRUCTURE DES TAXES LES PLUS IM-

futur immdiat. La taxe ndirecte la plus PORTANTES

mportante est la taxe sur les chiffre d'affaires I. Impt sur le revenu des personnes physiques,
ou taxe sur la valeur ajoute (belasting over impt sur la fortune, impt sur les socits
de toegevoegde waarde). Cette taxe rap- L'mpt sur le revenu des personnes physi-
portera un pourcentage estm approximati- ques (inkomstenbelasting) est mpos sur le
vement en I969 23,200 du revenu fiscal revenu mondial des personnes physiques r-
de l'tat. sidentes des Pays-Bas et sur le revenu ner-
Les taxes directes les plus mportantes sont landais des personnes physiques non rsiden-
l'impt sur le revenu des personnes physiques tes aux Pays-Bas; le mme principe s'appli-
(inkomstenbelasting), taxe sur les salaires que mutatis mutandis l'impt sur la fortune
(loonbelasting), mpt sur la fortune (ver- (vermogensbelasting)* et l'impt sur les
mogensbelasting) qui doivent rapporter en socits (vennootschapsbelasting). Le con-

I969 un pourcentage approximatifestim cept du revenu est dfini d'une faon empiri-
42,3 du revenu fiscal total de l'tat, et l'im- que puisqu'il n'a aucun rapport avec des
pt sur les socits (vennoot:schapsbelasting) concepts de droit civil ou d'conomie. Les

par lequel la part est estime approximative-
ment Io,2o. * Seulement les personnes physiques.
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plus-values du capital ne sont taxes que si sur le revenu intrieurou la fortune.

elles sont realises dans le cours normal de Sous les mesures unilatrales tendant l-

la vie d'une entreprise. Ceci veut dire que miner les doubles impositions les dvidendes
tous les gains sont taxs pour les besoins de n'appartiennent pas au revenu spcifique de

l'imptsur les socits, puisquenormalement source trangre pour qui existe une exon-

toutes les transactions dont ces personnes raton; ils sont considrs conme du revenu

s'occupent, affectent le revenu de l'entre- intrieur et les taxes trangres payes en

prise sans qu'il soit relevant qu'ils se dclarent rapport avec ceci peuvent tre considres

endans ou en dehors du cours normal des comme des dpenses dductibles. Nan-

activits de l'entreprise. Nanmoins un nom- moins dans les traits fiscaux rcents le

bre de rgles existe pour mitiger ou abolir systme du crdit fiscal est utilis, ceci en

le poids de l'mpt sur ces profits, ceci pour suivant les lignes determinespar le projet de

assurer la continuit et l'expansion de l'en- la convention de l'OCDE. L'exonration de

treprise. Dans le secteur priv l'imposition l'mpt sur les socts pour les profits
des plus-valeursdu capital ne se prsente que (dividendes et partir de 1970 aussi bien les

dans le cas d'actionnaires qui, ayant un plus-values) obtenus par la participation
ntrt substantel dans une compagne, ven- (deelnemingsvrstelling) n'est nannoins

dent leurs actions avec un profit (auquel pas une mthode pour viter la double m-

s'applique un taux rduit). position internationale. Le but de cette

Puisque le revenu mondial (ou de la fort'une) exonrationest viter la double mposition
est mposable, la double imposition du reve- des profits affilis. En accordance avec ce

nu de source trangre (ou de la fortune) but, l'exonration ne s'applique pas seule-

pourrait facilement se produire. Pour viter ment aux bnfices obtenus par une partici-
cette double mposition le dcret du 7 avril pation d'une compagnie rsidente mais aussi

1965 prvoit en rapport avec l'mpt sur le pour une participation d'une compagnie
revenu des personnes physiques, l'mpt sur non rsidente. Ce dessein doit tre soulign
la fortune et l'impt sur les socits des pour avoir une ide claire au sujet de l'exo-

mesures unilatrales tendant liminer les nration.
doubles mpositions pour des revenus sp-
cifiquementde source trangre (la frtune). 2. Taxe sur la Valeur Ajoute
Cette rglementationnationale ne s'applique La taxe sur la valeur ajoute (belasting over

que si un trait bilatral ne rgle pas les de toegevoegde waarde) introduit le Ier

modalits de l'impt sur le revenu ou l'ira- janvier I969 est calcule sur une base pure-

pt sur la fortune. Nanmoins, comme ment territoriale. Il n'y a pas de taxe finale

mthode pour vter la double imposition dans les cas o la consommation conomi-

la plupart des traits adopte le mmeprincipe que ne se fait pas en Hollande.
ou se refre aux mesures unilatrales ten-

dant viter les doubles mpositions. Les IH. EN BREF LES STRUCTURES DES AUTRES

mesures unilatrales nerlandaises tendant TAUX

vter les doubles impositions mpliquent I. Les taxes retenues la source

l'application de la taxation fiscale avec pro- a. La taxe sur les salaires (loonbelasting) est

gression, c'est dire le droit de prendre en une taxe retenue sur les appointements et les

considration le revenu tranger ou la for- salaires impoables l'mpt sur le revenu

tune dans la dterminationdu taux de la taxe des personnes physiques. Dans un certain
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catgories limites d'autres proprits loca-
Taux lises sur le territoire des Pays-Bas (taux 6%).
Pour complter les taux de l'impt sur le
revenu des personnes physiques, de ri,npt Taxe les Jeux de Hasard3. sur
sur la fortune,voir SupplementaryService to

Une les jeux de hasard (kansspel-taxe sur

European Taxaton, section B, une pu- belasting) mpose les prix de ticketsest sur
blication du Bureau Internatonalde Docu- de loterie nationale et dans le cas d'un
mentation Fiscale; les taux complets de rsident des Pays-Bas les prix des ticketssur

impt sur les socits, et de la TVA ont de lotere trangre. Au niveau priv la taxe
t publis dans la section A de la neme

A

dfinitive, d'affaires, le
publication.

est au niveau mon-

tant peut tre credit avec l'impt sur le
revenu des personnes physiques ou sur les

nombre de cas une imposition fnale, mais socits. Une nesure unilatrale d'exonra-
non pas une taxe indpendante. tion est applicable la taxe sur les jeux de
b. Taxe sur les dividendes (dividendbelas- hasard. Voir article 8 du Dcret du 7 avril

ting) est retenue sur les dividendespayes par I965 (taux de la taxe I 5o)
des socits rsidentes des rsidents et des
non rsidents aux Pays-Bas. Le montant 4. Droits d'Enregstrement
retenu dans le chefdes rsidents des Pays-Bas Les droits d'enregistrement (registratierech-
est trait comme un paiement d'avance de ten) sont imposs sur certains procdures
l'impt sur les personnes physiques ou de lgales. Certains actes doivent tre enregis-
l'impt sur les socits. Le nontant retenu trs par un officier de l'tat civil et une taxe

dans le chef des non rsidents dans les Pays- doit tre paye comne dans les cas d'une
Bas est dans la plupart des cas considrcom- transmission de proprit immobilire (taux
me une imposition dfinitive. Taux: 250o. de la taxe 5%) et les missions d'actions par
c. La retenue la source sur'le revenu obtenu les socits (taux de la taxe 2,5%).
pour un commissariat d'une compagnie
(commissarissenbelasting)sera abolie partir 5. Droits de timbre
du Ier janvier I970. Les droits de timbre (zegelrechten) sont

d. Il n'y a pas de retenue la source sur les pays sur un nombre de docunents lgaux
intrts et les redevancespayes. entre autres les missions d'obligations int-

rieures et sur certains emprunts long terne.

2. Les Droits de Succession et les Droits de
.Donation 6. Droits d'Accise

Les droits de succession et les drots de dona- Les droits d'accise (accijnzen) sont des taxes

tion (successie- en schenkingsbelasting) sont sur la consomnationntrieure des produits
mposs sur toute proprit transfre par spciaux comme la bire, les liqueurs, le vin,
hritage ou par donation dans les cas o le le sucre, le tabac et les huiles minrales.
de cuus ou le donateur est un rsident des

Pays-Bas, ceci sans tenir compte du lieu de 7. Taxes Diverses

rsdence de l'hritier ou de celui qui reoit a. Impt foncier (grondbelasting) payable
(taux progressif). Si le de cuius ou le donateur pour une proprit terrienne ou de construc-

n'est pas un rsident des Pays-Bas le taux est tions aux Pays-Bas.
limit la proprit inmobilire et des b. Taxe sur les vhicules moteur (motor-
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rijtuigenbelasting). nele belasting) et un nombre de taxes locales
c. Impt personnel sur la proprit (perso- mineures.

IV. LISTE DES TRAITES FISCAUX NEERLANDAIS POUR ELIMINER LA DOUBLE IMPOSI-

TION EN MATIERE DE REVENU, DE FORTUNE ET DE SUCCESSION

a) Imposition du revenu et/ou de la fortune

pays sujet conclu

Allemagne revenu, fortune I6 juin I959

Belgique revenu 20 fvrier I933
Canada revenu 2 avril I957; traits supplmentaires:

28 octobre I959 et 3 fvrier I965
Danemark revenu, fortune 20 fvrier I957; trait supplmentaire

20 janvier 1966
Etats-Unis revenu, fortune 29 avril I948; trait supplmentaire '

jo dcembre' I965
Finlande revenu, fortune 29 mars I954; trait supplmentaire

I6 dcembre I966
France fortune dcembre traitrevenu, 30 I949,

supplmentaire24 juillet I952

Hongrie revenu, fortune I5 novembre I938
Irlande revenu, fortune I I fvrier I969 (n'est pas

encore en vigueur)
Italie revenu, fortune 24 janvier I957

Luxembourg revenu, fortune 8 mai I968 (n'est pas en vigueur)
Norvge revenu, fortune 22 septembre I966
Royaume-Uni revenu, fortune 3 I octobre I967
Sude revenu, fortune IZ mars I968
Suisse revenu, fortune I2 novembre I95I; trait

supplmentaire22 juin I966

b) Imposition des successions

pays conclu
Finlande 29 mars I954

Royaume-Uni I5 octobre I948
Sude 25 avril I 952
Suisse r2 novembre I95I
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EINIGE ALLGEMEINE GRUNDSTZE
DES NIEDERLNDISCHENSTEUERRECHTS

I. STEUERAUFKOMMEN rekten Steuern oder berwlzungsteuern.
Die Steuern werden vom Staat, von den Jedoch verschiebt sich das Verhltnis all-
Provinzenund von den Gemeindenerhoben. mhlich zu Gunsten der ndirekten Steuem,
Fr das Steueraufkomnensind de Provinz- we aus der nachstehenden Tabelle ersicht-
und Kommunalsteuern weniger von Be- lich st (entnommen aus Miljoenennota
deutung; n den Niederlanden machen die I969, amtliche Mitteilungen des Fnanz-
direkten Steuern einen greren Teil des ministeriums):
Gesamtsteueraufkomnens aus als die indi-

Steuern auf Einkommen, Gewinne berwlzungsteuern
und Vermgen,einschl. Erbschaftsteuer (indirekte Steuern)

(direkte Steuern)

(Als Prozentsatz des Gesamtsteueraufkommens)
I965 59,I 40,9

I966 58,4 4I,,6
I967 57,8 42,2

I968 55,6 44,4

I969 55,2 44,8

Es wird erwartet, da diese Tendenz sich II. STRUKTUR DER WICHTIGSTEN

in der nchsten Zet fortsetzen wird. Die STEUERN

wichtigste ndirekte Steuer ist die Umsatz- I. Einkom,nensteuer, Vernlgensteuer,
steuer oder Mehrwertsteuer (belasting over Krperschaftsteuer
de toegevoegde waarde). Diese Steuer wird Die Einkommensteuer wird von dem Ge-

schtzungsweise 23,2 v.H. des Gesamt- samteinkonmen des in den Niederlanden
steueraufkonmens I969 des Reiches aus- ansssigen Steuerpflchtigen und von den
machen. niederlndischenEinknftender nicht in den
Die wichtigsten direkten Steuern sind die Niederlanden ansssigen Personen erhoben;
Einkommensteuer (inkomstenbelasting), die derselbe Grundsatz gilt mutatis mutandis fr
Lohnsteuer (loonbelasting) und die Ver- die Vermgensteuer (vermogensbelasting -

ngensteuer (vermogensbelasting), deren nur bei Privatpersonen) und fr de Krper-
Anteil am Gesamtsteueraufkommen I969 schaftsteuer (vennootschapsbelasting). Der
des Reches zusammenetwa auf42,3v.H. ge- Begriff des (Netto-) Einkommens wird
schtztwird, undschlielichnochdie Krper- empirisch definiert und hat keine Verbin-
schaftsteuer (vennootschapsbelasting),deren dung mit Begriffen des brgerlichen Kechts
AnteilnachSchtzungenca. IO,2v.H.betrgt. oder der Wirtschaftswssenschaften.Capital
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gains sind nicht steuerpfichtig, wenn sie besteuerung ist mt der Anwendung der
nicht im Ralmen eines Geschftsbetriebser- sogenannten Steuerbefieiung mit Progressions-
zielt wurden. Fr die Zwecke der Krper- vorbehalt verbunden, d.h. das Recht, die
schaftsteuer bedeutet das, da alle Gewinne auslndischen Einkommens- oder Verm-

steuerpflichtig sind, da normalerweise alle gensbestandteile bei der Bestimmung des
Transaktionen, die von steuerpflichtigen Steuersatzes, mit dem das inlndische Ein-

juristischenPersonenvorgenommenwerden, kommen oder Vermgen zu besteuern ist,
sich auf die gewerblichen Einknfe aus- zu bercksichtigen, wurde beibehalten.
wirken, gleichgltig, ob sie in Rahmen der Nach den Bestimmungender einseitigenRe-

normalen Geschftsttigkeit liegen oder gelung gehren Dividenden nicht zu den
nicht. Es existiert jedoch eine Anzahl von spezifzierten auslndischen Einknften, auf
Vorschriften, un die Steuerlast auf diesen die die Befreiung anwendbar ist; sie werden
Gewinnenzu mildernoder zu beseitigenund als nlndische Einknfte betrachtet, und
so die Kontinuitt und Expansion des auslndische Steuern, die auf diese Dividen-
Unternehmens zu sichern. Im Privatsektor den erhobenwurden,knnenals abzugshige
werden die capital gains nur im Falle von Kosten behandelt werden. In den neueren

Aktionren besteuert, die eine sogenannte Doppelbesteuerungsabkomnenjedoch wird

wesentliche Beteiligung an einer Gesell- - entsprechend dem OECD-Entwurfeines

schaft haben und ihre Anteile mit einem Doppelbesteuerungsabkommens- das Sys-
Gewinn veruem, auf den ein ermigter tem der Steueranrechnungangewendet. Die

Steuersatz Anwendungtindet. Befreiungder Gewinneaus einer Beteiligung
Da das Einkommen (oder Vermgen) aus (Dividenden und ab I97o auch capital
allen Lndern steuerpfichtig ist, knnte sich gains) von der Krperschafsteuer (deel-
leicht eine Doppelbesteuerungvon Einknf- nemingsvrijstelling) stellt jedoch keine Me-

ten (oder Vermgensbestandteilen)aus aus- tlode zur Vermeidung der internationalen
lndischen Quellen ergeben. Um diese Dop- Doppelbesteuerung dar. Zweck dieser Frei-

pelbesteuerung zu mildern, gewhrt die stellung st es, de Doppelbesteuerung der

Knigliche Verordnung vom 7. April I965 Gewinne von Muttergesellschaften und
fr bestinmte Einknfe (Vermgensbe- Tochtergesellschaften zu vermeiden. Dem-

standteile) aus auslndischen Quellen eine gem gilt die Freistellung nicht nur fr

einseitige Befreiung von der Einkommen- Gewinne aus einer Beteiligung an einer an-

steuer, der Vermgensteuerund der Krper- sssigen Gesellschaft, sondern auch fr Ge-

schaftsteuer. Diese innerstaatliche Vorschrift winne aus ener Beteligung an einer nicht-

gilt nur dann, wenn die betreffenden Ein- ansssigen Gesellschaft. Dieser Zweck mu
kommens- oder Vermgensbestandteile hervorgehoben werden, damit eine klare
nicht in den Geltungsbereicheines bilateralen Vorstellungvon der Befreiung herrscht.

Doppelbesteuerungsabkommensfallen. Be-

zglch der Methode der Vermeidung der 2. Mehrwertsteuer

Doppelbesteuerung verfahren jedoch die Die am I. Januar 1969 eingefhrte Mehr-

meistenDoppelbesteuerungsabkommennach wertsteuer (belasting over de toegevoegde
demselbenGrundsatzoder beziehen sich ein- waarde) wird auf rein territorialer Basis be-
fach auf die Bestimmungen der einseitigen rechnet. Es erfolgt kene endgltige Be-

Befreiung. Die niederlndsche einseitige steuerung, wenn der wirtschaftliche Ver-

Kegelung zur Vermeidung der Doppel- brauchnicht in den Niederlandenstattfndet.
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lasser oder Schenker in den Niederlanden
Steuerstze ansssigwar bzw. ist, ohne Rcksichtdarauf,
Fr smtliche Stze der Einkommensteuer ob der Erbe oder Empfnger der Schenkung
und der Verngensteuer siehe Supplen,en- in den Niederlanden ansssg ist oder nicht

tary Service to European Taxation, Ab- (progressive Stze). Wenn der Erblasser
schnitt B, eine Verfentlichung des Inter- oder Schenker keine in den Nederlanden
nationalen Steuerdokumentationsbros;die ansssige Person war bzw. ist, beschrnkt
Stze der Krperschaisteuerund der MWS sich die Besteuerungaufn den Nederlanden
sind in Abschnitt A derselben Verfent- becgenes unbewegches Vermgen un

lichung enthalten. eine begrenzte Anzahl von anderen in den
Niederlanden befndlichen Vermgenswer-
ten (Satz: 6 v.H.).

UI. DIE STRUKTUR DER BRIGEN
STEUERN IN KURZEN UMRISSEN 3. Lotteriesteuer

I. Quellensteuern Die Lotteriesteuer (kansspelbelasting) wird

a) Die Lohnsteuer (loonbelasting) st eine erhoben auf Gewinne aus inlndischen Lot-

Quellensteuer auf Lhne und Gehlter, die terielosen und im Falle von in den Nieder-

derEinkonmensteuerunterliegen. In einigen landen ansssgen Personen auch auf Gewin-

Fllen ist sie eine endgltige Steuer, aber ne aus auslndischen Lotterielosen. Auf pri-
sie ist keine selbstndige Steuerart. vater Ebene hat die Steuer endgltigen
b) De Dvdendensteuer(dvidendbelasting) Charakter, whrend se auf betrieblicher

wird erhoben auf alle Dividenden, die an- Ebene auf de Enkonmen- oder Krper-
sssige Gesellschaften (corporations) an an- schaftsteuer angerechnet werden kann. Eine

sssige und nicht-ansssige Personen in den Vorschrift der einseitigen Befreiung ist auf

Niederlanden ausschtten. Der von ansssi- die Lotteriesteuer anwendbar: siehe Art. 8

gen Steuerpflichtigenerhobene Steuerbetrag der Verordnung vom 7. April I965 (Steuer-
wird als eine Vorauszahlung von Enkom- satz: I 5 v.H.).
men- oder Krperschaftsteuer behandelt.
Der von nicht-ansssigen Steuerpflichtigen 4. Registerabgaben
entrichtete Steuerbetragwird in den meisten Registerabgaben (registratierechten) werden

Fllen als endgltige Steuer behandelt. aufbestimmteKechtsakteerhoben. Die Ein-

SatZ: 25 v.H. tragungen mssen von einem Beamten

c) Die Quellensteuer auf Vergtungen aus vorgenommen werden, und fr de Eintra-

einem Aufsichtsratsposten in einer Gesell- gung mu eine Abgabe entrichtet werden,
schaft (commssarissenbelasting) wrd ab I. z.B. bei der bertragung von unbeweg-
Januar I970 abgeschafft. lichen Gtern (Satz: 5 v.H.) und bei der

d) Eine Quellensteuer auf Zinsen oder Li- Ausgabe von Aktien durch Gesellschaften

zenzgebhrenexistiert nicht. (corporations) (Satz: 2,5 v.H.).

2. Erbschaft- und Schenkungsteuer 5. Stempelsteuer
Erbschaft- und Schenkungsteuer (successie- Stempelsteuern (zegelrechten) sind zu ent-

en schenkingsbelasting) wird auf alle durch richten fr eine Reihe von Urkunden,
Erbschaft oder Schenkung bertragenen inter alia bei der Ausgabe von Inlands-

Vermgenswerte erhoben, wenn der Erb- obligationen und Schuldverschreibungen
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und bei der Aufiegung von bestimmten 7. Verschiedene Steuern

langfristigen Anleihen a. Grundsteuer (grondbelasting),zu entrich-
ten aufEigentum an Grundstckenund Ge-

6. Verbrauchsteuern buden in den Niederlanden;
Verbrauchsteuern (accijnzen) sind Steuern b. Krattfahrzeugsteuer (motorrijtuigenbe-
auf den inlndischen Verbrauch von be- lasting)
bestimmten Gtem: z.B. Bier, Spirituosen, c. Wohnungsteuer(personele belasting) und
Wein, Zucker, Tabak, Mineralle. eine Anzahl kleinerer Komnunalsteuem.

IV. LISTE DER NIEDERLNDISCHEN DOPPELBESTEHERUNGSABKOMMEN AUF DEM

GEBIETE DER EINKOMMENSTEUER, VERMGENSTEUER, UND ERBS.CHAFTSTEUER

a) Einkommensteuer/Vermgensteuer
Land Betr. Abgeschlossen am

Belgien Einkommen z0. Februar I 93 3
Dnemark Einkommen, Vermgen 20. Februar, I957; Ergzungs-

abkomnen20. Januar I966
Deutschland Einkonmen,Vermgen I6. Juni I959

(Bundesrepublik)
Finnland Einkommen, Vermgen 29. Mrz I954; Ergnzungs-

abkommen I6. Dezember I966
Frankreich Einkommen, Vermgen 30. Dezember I949; Ergnzur/gs-

abkommen24. Juli I952
Grossbritannien Einkonmen,Vermgen 3 L Oktober I967
Irland Einkommen, Vermgen II. Februar I969 (noch nicht in Kraft)
Italien Eirikommen, Vermgen 24. Januar I957
Kanada Einkommen 2. April I957; Ergnzungsabkonmen:

z8. Oktober I959 und 3. Februar I965
Luxemburg Einkommen, Vermgen 8. Mai I968 (noch niclt in Kraft)
Norwegen Einkonmen, Vermgen 22. September I966
Schweden Einkommen, Vermgen I2. Mrz I968
Schweiz Einkommen, Vermgen Iz. November I95 I; Ergnzungs-

abkonmen22. Juni I966
Ungarn Einkommen, Vermgen I5. November I938
Vereinigte Staaten Einkommen, Vermgen 22. September I966
von Amerika

b) Erbschaftsteuer
Land Abgeschlossenam

Finnland 29. Mrz I954
Grossbritannien I5. Oktober I948
Schweden 25. April I952
Schweiz Iz. November I95I
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INTERNATIONALTRADE OF GOODS AND SERVICES
WITH THE TVA IN OPERATION

\ The complete text of the Turnover Tax Act 1968 (Tax on Value Added) has been pu-

blished in the Supplement to this Bulletin issue.

INTRODUCTION January I, I968 and in the Netherlands on

It is well-knownthat the aim ofthe European January , I969, whereas Belgum and
Economic Community is the creation of a Luxembourg will follow suit on January I,

common market. The first step towards this I970. Italy will probably not succeed in

aim was the formng ofa Customs Unon, ntroducing the new system of turnover tax

for which it was necessary to break down by January I, I970, the latest date prescribed
the nport duty barriers within the EEC. in the directives.
This aim has now been achieved: since July I, The EEC has chosen the tax on value added

I968, import duties are no longer levied hereinafterreferred to as TVA-because
within the EEC. As import duties within this tax system would make nternal and
the EEC were lowered and finally abolished, external neutrality possible.
an increasingly strong need was felt to pre- As regards nternal neutrality, equality of tax

vent a distortion of the conditions of com- burden on goods and services is achieved,
petition by the levying of the turnover tax. even if goods and services are produced and
Because most of the EEC countries did not made available along different production
operate a neutral systen of turnover tax, and distribution chains.
there was a risk that the compensating levies As regards external neutrality the TVA

at the frontiers would function as disguised system enables mported goods and dome-

importduties. stically produced goods to be taxed on the
This is the reason why Secton99 of the Ro- same basis, and exportedgoods to be exempt-
me Treaty provides that the European ed from the burden of turnover tax in the
Commission shall investigate in whch way country where the goods were produced.
the Member States' legislations, as regards With this system it is unnecessary to use

inter alia turnover tax, may be harmonised forfaitair methods as was required with
in the interest of the common market. After the cumulative system used until recently
an ample investigation by the Conmission, by the Netherlands and most.of the other
aided by tWo study groups, the fnal result EEC countries.

s that two directives lay down that the levy- Section I89 - 3 ofthe Rome Treaty provides
ng of turnover tax n the EEC Member that a directive is binding for the Member
States shall take place according to tlie sys- States as regards the aim to be achieved,
tem of levying tax on the value added. This whereas the national governments are left

system, already adopted by France in I954, the choice as to the form and means of
was ntroduced n Western Germany on achieving that aina. Consequently the
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legislation according to which the TVA is has been chosen, because only this method
levied in the Member States is not identical. can guarantee a true functioning of the net

That would of course be difficult now that tumover tax as consumptiontax.

this legislation necessarily has connections Themethodofdeducting taxpreviouslypaid
with the national civil laws and the other requires the entrepreneurto pay turnover tax

parts of the fiscal laws which vry in eah
.....

his total turnover, but it allows him to

Member State. Furthermorethe new legisla- deduct the turnover tax for whch he has
tion on turnover tax uses the terminology been invoiced by other entrepreneurs. Con-
which has been current in the old legislation. sequently the TVA in transactions between

enterprises subject to this tax is not a real
GENERAL DESCRIPTION OF THE TVA burden but only an item to be passed on,
SYSTEM IN THE NETHERLANDS since the entrepreneur charged with this
Contrary to the name, the TVA in the tumover tax has the right to settle it imme-
Netherlands as well as in the other Member diately with his own tax liability. The
States is not a tax on value added (ncome amount of the rate, therefore, is of little
type) but a pure consumptiontax (consump- importance in transactions between entre-

tion type). The directives also are based on preneurs, and levying the tax on these
this pure consumption tax. This starting transactions normally does not represent
point requires that investments are not con- any financing problems. Normally the tax

sidered separate objects for taxation. How- only becomes a real burden, when goods are

ever, when transferring the investment sold or services are rendered to consumers

goods, TVA is charged and paid; but in who are not entitled to deduction of tax

principle this TVA is refunded completely previously paid, because they are not en-

and immediately to the buyer. Only durng trepreneurs. If the retail trade were not to

the transitional period afer the introduction be nvolved in the tax, which actually is not

of the TVA system is an exception made for the case in the Netherlands, the tax is al-
this, to which I will refer below. ready a burden at the stage preceding the
The TVA is a net turnover tax, i.e. at each retail trade, because the retail trade is then
stage tax is only levied on that part of the not entitled to a deduction of tax previously
value of the turnover that has not been paid. The real burden of tax, therefore, al-
taxedearlier, orhas not been taxed up to the ways exists at the ultimate stage of the TVA
level of the rate applicable to the turnover system. In order to achieve a neutral taxation
in question. When working out this system on the prices of goods and services for con-

there are in principle two possibilities, sumers, it is desirable that the retail trade be
namely granting the entrepreneur the right involved in the levying of TVA. Ths does
of deduction of his outlays from his taxable occur in France, Westem Germany and the
sales (sales or cost-subtraction method) or Netherlands, but very probably it will not

granting the entrepreneurthe right to deduct in Italy. In the Belgian Draft Bill the retail
tax previouslypaid on hs purchases (tax- trade is in principleconsideredas a tax paying
credit method). In the EEC directives and entrepreneur, but i the case of the smaller
therefore also in the Dutch legislation the retailers taxation will take place at the
system ofdeducting tax (tax-credit method) preceding stage.

The Dutch TVA rates are now I2% and 4%.
I. See DirectiveOne Section2. The Act also includes a zero rate, meaning
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that no turnover tax is due on the turnover, exemptions in the sense ofthe Dutch legisla-
whereas deduction of tax previously paid is tion. (See also the text of section 45 of the

allowed. This zero rate is of a techncal BelgianBill).
nature, since with a few exceptions (e.g. Apart from this a devation results from the

newspapers),t does not apply to goods for regulation for small entrepreneurs,laid down

national consumption,but it does apply for in section 25 of the Dutch Act. This regula-
goods and services to be exported. tion provides that an entrepreneur-natural

person-does not need to pay any TVA if

DEVIATIONS FROM THE SYSTEM onbalancehis TVA due wouldbefI,200.-,
In general both the Dutch Act and the or less, annually. If he would have to pay

German one were drawn up according to more thanf I,200.-, but less thanf3,000.-
the pure TVA theory. However, there is an in tax per year, he only has to pay a part of

important inringement of the theory, i.e. ths tax. TheGermanAct too has a regulation
the regulation for exemptions. In the for small entrepreneurs in section I9, which

Netherlands, as in the German Act and has been set up somewhatdifferendy.
n accordance with Directve Two (Section Furthermore the Dutch Act ncludes a spe-

II, para. 2) the tax previously paid is not cial regulationfor farmers, marketgardeners,
refunded, ifgoods and services are exempted foresters and cattle breeders8.

rom turnover tax2. Cumulative effects These entrepreneurs are by fiction of law

would be created by this. The regulation for not considered entrepreneurs, and are there-

the exemptions must be distinguished from fore not liable to turnover tax, but are not

the zero rate mentioned above. With the allowed to deduct tax previously paid. The

zero rate one gets a deduction of previously buyers of these entrepreneurs receive a

paid tax, with the exemption regulationone forfaitair deduction approxmately equal
doesnot. The zero rate, therefore, is theoreti- to the tax previously paid on the outlays of

cally more correct. This has been set up the farmers, etc. This regulation is very

technicallysomewhatdfferentlyinGermany. sinilar to the regulation in section 24 ofthe

In section 4 of the Umsatzsteuergesetz German Umsatzsteuergesetz I967 for

I967 a number of tax-free services are farmers, etc., but it deviates in that farmers

enumerated. Subsequently in section 15, n the Dutch legislation are not considered

para. 2, the right to a deduction of tax entrepreneurs. This has certain consequences

previously paid is refused except for the which we do not want to elaborate here.

performances enuneratedn items I to 5 of Both the Dutch and the Gernan Act create

section4. According to theDutch terminolo- the possibility for farmers, etc., to opt for

gy, therefore, the zero rate applies to ser- the normal applicat:ionof the Act. In section

vices mentioned in section 4, items I to 5 and I6 of the (Dutch) Act the possibility is

exemption applies to the other services opened up ofruling that the turnover tax on

mentioned in section 4. In the Belgian Bill certain goods and services be not deductble.

exemptions with a right to a deduction This is meant to prevent the absence of tax

-therefore comparable to the Dutch zero burden on goods and services not ntended

rate-are found in sectons 39 to 43 of tlat fr busness purposes but for private con-

Bill; in section 44 a number of exemptions
are mentioned to which no deductionof tax 2. Section 15, para. 2 ofthe Act.

prevouslypaid is granted; they are therefore 3. Section 27 of the Act.
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sumption. There is some similarity here to Act uses the term bedrijfsmiddelen.
the Eigenverbrauch(privateconsumption) Rather than elaborate the meaning of this
mentionedinsectionx, para I, 2c, oftheUm- term here, we will use tle term nvestment
satzsteuergesetz I9674. The possibility ac- goods.
cording to section I6 has been carried out Tlis transitional measure causes, even after
in the mean time. The exclusionof the right tle time of the change-over, a cumulative
to deduct tax previously paid is ofno great burden on goods and services produced in
importance economically but it does cause the Netherlands. This regulation indeed
administrativeproblems. resembles in the main the transitional regula-

tion in the German Act. In section 28
TRANSITIONAL PROVISIONS FOR Umsatzsteuergesetz I967 reund of old
INVESTMENT GOODS AND STOCK turnover tax on stock is also provided for;
At the change from the old cumulative i section 30 unburdenng of investment
system to the TVA a problem existed in'that goods is likewise ntroduced only step by
under the operation of the TVA goods and step. The technicalelaborationin the German
services would be producedwith investment Act is different from that in the Dutch Act.
goods and stock which had still been taxed First a complete deduction of tax previously
according to the tumover tax. To prevent paid is gran.ed, and then an investment tax

this, theoretically speaking, a refund of the is levied on the investment goods. The Bel-
old turnover tax on investment goods and gian Bill has a transitional regulation sinilar
stock at the time of the change-over would to the DutchAct. In respect ofstock, restitu-
have to be given. This complete refund, tion of transfer tax, invoice tax, luxury tax,
however, was an impossibility for the tax on hiring out of movables and on

Netherlands fiscal administration. But a transport is provided for in section 99 ofthe
refund was given for the greater part of the Bill. No refund of old turnover taxes is
turnover tax paid on stock although the granted for investment goods, and section
turnover tax on investment goods was not I00 of the Bill rules that tax on investment
returned. On the contrary, turnover tax on goods is only partly deductible for a period
investment goods imported or delivered of four years after the Act comes into force.
after January I, I969, is not even completely
deductble during the first few years. The MEANING OF THE TRANSITIONAL PROVI-

regulation relating thereto can be found in SION FOR INVESTMENT GOODS FOR
section 45 of the Dutch Act. During t:he INTERNATIONAL TRADE

years I969, I970 and I97I the tax on invest- The introduction of the TVA has conse-

ment goods is only partly deductible, i.e. quences for the levy on mports and for the
3o%, 6o% or 90% according to whether the exemption of turnover tax on exports.
delivery or importation takes place in I969, Previously a compensating tax was levied on

I97O or I97I. goods imported into the Netherlands. This
Note that the transitional provisions for tax was assessed in such a way that mported
investment goods apply to several other goods would suffer about the same or a

goods which are not investment goods: slightly lower tax burden as goods produced
economic theory or accounting practice. It
does not matter whether the goods will be 4. See also Section 45, para. 2 of the Belgian
normally captalised or not. The Dutch Draft Bill.
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in the Netherlands. The percentages to be near future regarding mports to and exports
levied on imports were assessed on a for- from Belgium; this is caused by the similar
faitaire basis, so that certain differences transitional provisions for investment goods
from the tax burden on domestic products in those countries.
were apparent. After January I, I969, the It is thereforecertainly misleading to say that
same tumover tax rate applies to mports the ntroduction of the TVA system by a

as well as to deliveries i the Netherlands, country having such a transitional provsion
i.e. I2o or 400. This, however, means that would mean a disguised devaluation, against
the burden of the Dutch turnover tax on which other countries would have to take
foregn products is slghtly less than that on counter measures. In fact, in the first few
Dutch products. This is because Dutch years after the change to the TVA system
products suffer, apart from the I2o or 4% exports are normally not exempted from
turnover tax leved on the delivery of the national turnover tax any more than was the
products, another tumover tax levy resulting case under the cumulative system. If one

from the transitional provision for invest- could indeed speak of a disguised devalua-
ment goods. The turnover tax on invest- tion, it would only be a devaluation of a

ment goods acquired before January I, I969 few perccntageponts, spread over a relative-
has not been refunded and the turnover tax ly large number of years, i.e. the number of
on investment goods purchased during the years that the transitional provision for n-

periodJanuary I, I969, to December3 I, 197I vestment goods still has an infuence on the
wll be only partly refunded. cost price ofexportedgoods.
When added to the burden of the I2/o
or the 4% rate, this creates an extra burden CONCEPT OF ENTREPRENEUR

estimated at I0/0 to 300 according to whether In principle, everyone who is independently
this extra burden is spread over a longer or practising a trade or profssion is an entre-

a shorter period. preneur in the sense of Dutch legislation6.
Before January I, I969, the Dutch turnover The legal form is of no rnportance. The
tax was refunded on exports. This refund entrepreneur may be a natural person, a

was also nade accordng to a forfaitair legal person as well as a combination of
method, so that the refund was sometimes natural persons or legal persons who operate
too large but in many cases too small. After as a unit n business without tls combina-
January I, I969, exported goods are exempt tion having been put nto a specific legal
from turnover tax, because the zero rate form. Neither nationality nor place o
applies to them. Ths, however, does not establishment is of any mportance. The
mean that these exported goods no longer trade or profession may be exercised outsidc
sufer any Dutch turnover tax. The transi- the Netherlands.Ths world-wideconcept of
tional provision for ivestment goods again entrepreneur is of significance for the levy
puts an extra burden on these exported of turnover tax as well as for the deduction
goods, because the cost price ofthe exported of tax charged to the entrepreneur. If a

goods includes the turnover tax on nvest- foreign entrepreneur performs a delivery or

ment goods, which will also amount to Io renders a service in the Netherlands, the
to 300 of the price of the product. The same performance is taxable in principle, although
situation also exists regarding mports to and
exports froni Germany and will occur in the 5. Section 7, para. I ofthe Act.
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in many cases the tax will not be levied delivery conditions laid down in the agree-

upon the foreign entrepreneur but upon the ment, unless the goods are frst mported
buyer of the good or service. On the other and a buyer is only found later. In the

hand, if Dutch turnover tax is charged to a contrary case (where goods from the Nether-

foreign entrepreneur, he can claim a tax lands are delivered to a foreign country) the

refund from the Dutch revenue authorties. place of delivery is therefore always in the

This will be treated in greater detail in one Netherlands. In Germany this situation has

of the following sections of this article. been regulated in the same way.
The place of the rendering of the service in

THE PLACE OF THE DELIVERY OF A GOOD the Dutch Act has been regulated differently
OR THE RENDERING OF A SERVICE from the place of tle rendering of the

ACCORDING TO DUTCH LEGISLATION service as described in Directive Two. In

Whether the delivery of a good or the section 6, para. 3 of DirectiveTwo the place
rendering of a service is subject to Dutch where the service is used is considered to be

turnover tax turns on the questonofwhere the place of the renderng of the service.

the good is delivered or the service is In the Dutch legislation (section 6, para. 2)
rendered.Deliveriesofgoodsatd tle render- the place where the service is rendered is in

ng of services are taxable only when per- principle linked with the place where the

frmed in the Netherlands by entrepreneurs renderer of the service lives or is established

within the scope of their enterprses. In or the place where the buyer of the service

addition, there is one more taxable event, lives or is established. In the case oftranspor-
i.e. the importationof goods, which will be tation services, however, the place where the

dealt with below. actual act of transportation is performed is

The place where a delivery is made is: designatedas the place ofthe service. Further

a. in case the good is transported in connec- details are to be found in the text of section

tion wth the delivery, the place where 6, para. 2, n the Supplement to this ssue.

transportationbegins; and The descriptionof the place of the service as

b. in other cases the place where the good set out in the Dutch legislation does not

is located at the moment of delivery'. imply that all services which are performed
This determination of the place of delivery in the Netherlands according to this defini-

is made in accordance with Directive Two tion are thus charged with Dutch turnover

(section 5, para. 4): the German Umsatz- tax. In certain cases (exportation of ser-

steuergesetz I967 (section 3, para. 6 and 7) vices) corrections are made by using the

similarly defnes tle place of delivery. The zero rate.

regulation varies somewhat in Belgium, In the German legislation, a third criterion

because the Belgian Bill first determines the is used for the place of the rendering of a

moment of delivery (section I5) and service. The place of the rendering of a

subsequently (section I6) the place of service is linked to the place where the

delivery is then deduced from the place performer of the service mainly carries out

where the good was located at the moment his activities (section 3, para. Io). In the case

of delivery. of transportation,however, the place of the

If goods are imported into the Netherlands,
the delivery by the foreigner therefore al- 6. Section I of the Act.

ways takes place abroad, irrespective of the 7. Section 6, para. I ofthe Act.
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service is, in the same way as in the Dutch quired to pay turnover tax himself if the
legislation, linked to the place where the buyer of the good delivered or service rend-
transport actually takes place. In the German ered is an entrepreneur living or established
legislation there are, in addition, provisions within the Kingdom, or is an entity in the
to the effect that, in the case where the place sense of the General Act on Taxes mposed
ofthe renderingofthe service is in Germany, by the Central Governments established
the TVA is not always levied. In secton 4, within the Kingdom. In these cases, the tax

item. 3, UStG I967, certain services rendered on the delivery or service is levied upon the
to foreignclients, further defned in section 8 buyer. If, however, the above-mentioned
are brought witln the exemption with a foreign entrepreneur delivers a good or

refund oftax previously paid. renders a service to, for instance, a private
The Belgian Bill (SeCtiOn 2I) considers the person, the tumover tax must be paid by the
place where the service is used as the place freign entrepreneur.
of the renderng of the service. Subject to

evidence to the contrary, tle service is GOODS DELIVERED OR SERVICES

presumed to have been used in Belgium, RENDERED TO FOREIGN ENTREPRENEURS

ifone of the contractingparties is established It often occurs that turnover tax is charged to

in Belgium. The regulation for transporta- a foreign entrepreneuron goods deliveredor

tion services is the same as that in the services rendered to him in the Netherlands,
Netherlands and Germany. while he himself has rendered no perform-
To avoid double taxation or no taxation at ances wthin the country. This would,
all on servces, a harmonisationof the EEC for nstance, occurf a foreign entrepreneur
countries laws in terms of the place ot the who advertises, incurs travelling and hotel
service would seem to be necessary. expenses, seeks advice, etc., in the Nether-

lands, sends the goods sold by him to the
GOODS DELIVERED OR SERVICES Dutch buyer from abroad. The place of the
RENDERED BY FOREIGN ENTREPRENEURS delivery is then abroad, so that he is not

Because of the definition of the place of liable to pay TVA on his sales. The advertis-
delivery, the place wll probably always be ing agency, the hotel at which he stays, etc.,
abroad as regards imported goods, so that a do, however,chargehimTVA. He can claim
foreign entrepreneur sending goods to the a refund of this TVA from the Dutch tax

Netherland would not perform a taxable administration. The Act imposes no special
delivery. But the foreigner may perfrm a restrictions regarding foreign entrepreneurs.
taxable delivery if he first mports goods and The German Act (section I5, para I) grants
then sells from stock. It will happen more the right to a refundonly to the entrepreneur
frequently that foreigners perform services who delivers goods or renders servces or

in the Netherlands. This does not mean that who has a place of establishment or a per-
the foreigner who delivers a good or renders
a service in the Netherlandshas to pay TVA. 8. Entities in the sense of the General Act on

Section I2 ofthe Act provdes that the entre- Taxes Imposed by the Central Government may
preneur delivering a good or rendering a include: legal persons, partnerships, firms and

service while he does not live in or s not companies, other associations of persons, enter-

prises of public legal entities and holdings (seeestablished within the Kingdom and has no Section 2 of the General Act; Algemene wet in-
permanent establishment there, is not re- zake rjksbelastingen).
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nanent establishment in Germany. In the tax (e.g. delivery of goods to private per-

Belgian Bill (section 45) too the right to a sons). Ifhe is not liable to pay any turnover

refund of turnover tax previously paid s tax, he may apply to the same Inspector for a

granted only to the foreign entrepreneur refund of the TVA charged to hin. If he

who delivers goods and renders services in apples to the Inspector, the latter wll send

Belgium. The foreign entrepreneur will him a form on which the refind must be

probably also have to appoint a responsible claimed. The refund will normally be

representative,Jfthe formerhas nopermanent applied for quarterly, but if large amounts

establishment in Belgium (Bill, section 55) are involved an application may be made

The French legilations also requires a fiscal montlly.
representative of the foreign entrepreneur The original invoices (on which the TVA

in order to obtain a refund of turnover tax. has been charged separately) must be pro-

All of these requirements are not mposed duced with the applcation; these invoices

in the Netherlands.Neverthelessit is not very will be returned to the freign entrepreneur.

easy to obtain the refund in practice. Moreover, the foregn entrepreneur has to

elect domicile in the Netherlands.This may

PROCEDURE TO BE FOLLOWED WHEN be a post ofice box number, but may also

APPLYING FOR A REFUND be, for instance, the addressofa bank. Finally

Although the Dutch Act in principle im- the foreigner will have to give a postal ac-

poses no restrictions on the refunding of count number or a bank account number to

turnover tax to foreigners, there are some which the refund can be transferred.

administrative comphcations in practce A representative hvng in the Netherlands,

because the Dutch revenue department is who is authorized to fle the applcations for

only prepared to grant a refund if there a refund and to coilect the refund, may be

exists a right to it in accordance with the appointed. Unlike the situation existing in

legislative regulations. ot:her countries one is not obliged to ap-

If a foreign entrepreneur has a permanent point such a representative. If a claim is

estabhshment in the Netherlands, he comes made to the Inspector, he may ask for some

wthin the jurisdiction of te Inspector of facts to be substantiated:

Customs and Excises in whose distrct the a. If a refund is applied for by a foreigner,

permanent establishment s located. In these he will have to satisy the Inspector that he

cases the foreign entrepreneur wll usually is an entrepreneur, since non-entrepreneurs

also deliver goods or render services in the are not entitled to a refund of turnover tax.

Netherlands and in that case tle same pro- This rule applies to Dutchmen as well as to

cedure applies to lim as to a Dutch entre- foreigners. The status ofentrepreneurcan be

preneur. If a foreigner has no permanent demonstrated to the Inspector in various

establishment, he usually falls within the ways. If the applcation is made by a well-

jurisdctionof the Inspector of Customs and known entity, the Inspector will probably
Excises in The Hague, Waldorpstraat 440. certify quite easily the applicant as an entre-

The foregn entrepreneur who has no per- preneur. If, however, the entrepreneur's
manent establishment will have to make a name is not internatonally known, the In-

declaration to this Inspector of the turnover

tax due if he carries out activities in the 9. See section 57 of the General Act on Taxes

Netherlands which are subject to turnover Imposedby the Central Government.
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spector may ask for further details. To give preneurs accomplishing activties partly
an example, the Inspectorcannot easily judge taxed and partly exempt according to Dutch
whether a foreigner who presents himselfas legislation will be faced wth complicated
an adviser in fiscal matters really exercises situations if they wish to claim a refund of
that profession. The Inspector may then Dutch turnover tax. Fortunately, compara-
ask for example that a certificate of registra- tively few activties are exempt in the Dutch
tion in the Trade Register be produced. legislation, and only a few of these per-
b. It will have to be proved to the Inspector formances are of mportance to the inter-
that the foreign entrepreneur carries out national trade of goods and services (See the
activities which would be taxable in the enumeration in section I I of the Act in the
Netherlandsifthey were accomplishedthere. Supplement to this publication)
As set out above, certain performances in the c. Finally, the Inspector may also ask that it
Netherlands are exenpt. No TVA will be be proved that tax, the refund of whch is

paid on this turnover, but the entrepreneur claimed, has been paid for goods and ser-

is not allowed a deducton of tax charged to vices within the scope of the enterprise. An

him. Consequently there is no reason to give entrepreneuron a business trip in the Nether-
a refund of tax charged to the foreign entre- lands, having been charged the TVA on his

preneur who carries out activities which are hotel bill, can claim a refund of the TVA

exempt according to the Dutch legislaton. paid. But if the businessman is on holiday
For example: the service of insurance is in the Netherlands, he cannot clain a

exempt in the Netherlands, i.e. insurance refund of the TVA charged to him. The

companies are not liable to turnover tax on Inspector can therefore ask for evdence that
this service: but they do not receive a refund the expenses have been incurredon behalfof
of tax charged to them. Foreign entrepre- and for the account of the enterprise.
neurs entering into insurance agreenents Whether further details are required depends
theretore receive no refund for tax charged on the nature of the performance. If the
to them. foreignentrepreneurhas incurredadvertising
The problem becomes conplicated if entre- costs or obtained advice in the Netherlands,
preneurs carry out both exempt and taxable the Inspector may easily certifr that these

performances, such as those carried out by were busness cxpenses. If only travelling
banks. Certan services by banks are taxed; and hotel expenses have been charged, the

others, such as granting credts are exempt. Inspector may inquire into the purpose of
Such entrepreneurs are refunded only a the trip.o
proportion of the tax charged to them. We
do not with to go into the details of this IMPORTATION OF GOODS

complicated calculation at length. If the The inportation of goods is a separate
TVA is charged to a foreign bank n the
Netherlands, it may no receive a refund of

Io. The participants of the IFA congress have
this TVA at all, or it may receive a total no clairns for a refund of TVA on registration
refund or a partial one. This depends upon fees. In order to avoid administrative complica-
whether the activities on which the TVA tions, in this particularsituation, the fiscal autho-

rities have ruled that TVA will be invoiced.
was charged were used to accomplish no

The TVA that is payable on balance will be
exempt activities, taxable ones or both types settled with tlie fiscal authorities by the Dutch
of activity. Needless to say, foreign entre- branch of the IFA.
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taxable transaction. In principle, the turn- be lable to pay the tax due in respect of
over tax on inported goods is due at impor- mportation, but will, at the same moment,
tation. But the Dutch legislation offers be allowed to deduct the tax again.
(section 23) the possibility of postponing As far as we know this shfing ofthe levy is
this levy in certain cases (the so-called unique in t:he EEC. Apparently, Belgium
shifting of the levy when importing). The too considers as a shifting of the levy the
tax s n this case due only at the time when case of mports nto Belgium from the Ne-
it may be deducted again, so that on balance therlands. Under the old tumovertax legisla-
nothingwill be paid tion the Netherlands and Belgium already
Section 23 is applicable in two cases: had a system whereby the levy of turnover

I. With respect to goods enunerated in tax on imports was shifed to tle buyer.
Annex A to the Turnover Tax of I968 Im- If no shifing takes place, the tax must be
plementation Order, the levy on jmports paid iminediatelyor in the short term.

is always postponed if the goods are n- If a foreign entrepreneur mports goods,
ported by entrepreneurs or entities in the there are two possibilities:
General Act on Taxes mposed by the a. the goods are mported into the Nether-
Government. The goods enumerated in tle lands and then sold by the foreign entre-

list are unsuitablefor consumptionby private preneur from stock. The foreign entre-

persons, so that postponing the levy does not preneur limselfmay then claim a refund of
involve the rsk that tax will be evaded. If the turnover tax paid at mportation.
foreign entrepreneurs mport the goods Normally the foreignentrepreneurwill have
mentioned in Annex A, the levy of turn- a permanent establishment, so that he is
over tax is postponed in these cases as well. liable to pay turnover tax on delivery of the
2. There is a possibility that entrepreneurs goods. Ifhe has no permanentestablishment,
(and entities in the sense of the General Ac he will be entitled to claim a refund from
on Taxes mposed by the Central Govern- the Inspector in The Hague. But he may

ment, who as tley are not entrepreneurs) owe turnover tax on certain deliveries of
may be designated for postponementof the goods to, for nstance, private persons. As

levy on mports, even if the goods are not mentioned above, the rule that the buyer
included in Annex A. This designation will must pay the turnover tax on deliveries by a

only be granted to entrepreneurs etc. who foreign entrepreneur does not apply to

carry on an administration in the Nether- deliveries to private persons.
lands. Foreign entrepreneurs having no b. It will be more usual that goods imported
permanent establishment in this country can from abroad are already destined for a

thereforenot be designated. Dutch buyer. This Dutch buyer may then
Ifgoods are importedand are at the moment claim a refundofthe tax paid at mportation.
already destined for a particular Dutch If the tax at importation has been paid by
buyer, a shift may take place, if tle Dutch the foreign entrepreneur, he willof course

entrepreneur has been designated to apply charge the tax to the Dutch buyer, who can

for a shifting of tle levy. Settlement of the claim the refind of the tax from the tax

turnover tax wiU then take place, because authorities.
the Dutch buyer will at that given moment

EXPORTATION OF GOODS

II. See SeCtion I of the Act. If goods are exported by an entrepreneur,
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the zero rate applies. Because the exporting result of the system of deduction of pre-

entrepreneur has a right to deduction of vously paid tax, the turnover tax paid at

previously paid tax for his purchases, the importation in the Netherlands is refunded

goods suffer no tax, since no tax is levied on automatically.
their exportation. In this case there will Contract processing will be considered (also
always be a delivery of the goods whch are in cases where it night be called manufac-

exported. If there is no delivery of goods ture ofgoods) as a service renderedon behalf

(for example when a Dutch entrepreneur of the foreign clent, so that according to

sends goods to a branch abroad) there s no List H-b-5 the zero rate applies. In the case

taxable event and a zero rate is not required. where the improved product:s are sold
The zero rate is included in List II-a-2 wholly or partly in the Netherlands, the

appended to the Act. As mentioned above, foreignclient performs a delivery relating to

application of the zero rate does not prevent these goods, on whch delivery the buyer
a residual turnover tax being lidden in the will be subject to tax according to section 12,

price of the goods, imposed by the transi- para. 2 of the Act. The part of the service

tional provision for business assets. relating to the goods sold in this country
after processing may also be subject to the

SERVICES RENDERED INTERNATIONALLY zero rate. As a result, the foreign entre-

According to the Dutch Act international preneur can stay completely outside of the

transport of goods for import or export scope of the levy.
comes under the zero rate. International Generally speaking the Dutch Act does not

transport of persons also falls under the zero grant exemptions to outward processing.
rate, provided such transport is effected by Only when goods are exported, repaired
means of seagong vessels or aircraft. These abroad and reinported wll an exemption
services subject to the zero rate are included be granted.
in List II-b-I, 2 and 3- Moreover, the zero

rate covers the serviceofrenderingmediation TEMPORARY IMPORTATION OF

in the conclusionofagreements,ifthe person INVESTMENT GOODS

to whom the service is rendered does not The Tariff Order, I960 includes certain

live, nor is established, within the Kingdom exemptions of import duties in the case of

and has no permanent establishment there temporary importation which exemptions
(See List II-b-4). Finally, the zero rate have also been declared applicable to the

covers services, the payment of whch s turnover tax. In section 53 of the Decree

charged to a person neither living nor on Exemptions, Tariff Order I960, a long
established within the Kingdom and having list ofgoods is enumeratedwhich are granted
no permanent establishment there, provided exemption from mport duty and turnover

le or someone to whom the service is tax in the case of temporary mportation.
rendered does not have the benefit of this These goods also nclude several that are

service within the Kingdom (see List II-b-5). considered as nvestment goods: for in-
stance material required by artists, theatrical

INWARD AND OUTWARD PROCESSING companies and orchestras; goods required
The new Act on tumover tax in the Nether- by businessmen, by experts in the field of

lands does not grant exemptons to inward organisation and working metlods, etc.;

processing. It is not necessary, because as a goods required by experts in charge of
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topographical surveys; and machinery, ap- turnover tax (according to the TariffOrder)
paratus, implements, etc., which are m- is applicable at reimportaton. Tax will then

ported in order to be sampled or tested for only be levied on, roughly speaking, the
defnite purchase, etc. In all of these cases cost ofrepairs. Ths tax levied at importation
exemption from mport duties and tumover is always wholly deductible. If, however,
tax is granted, since the goods will be re- the repairs abroad were so extensive that

exported from the Netherlands after a the goods could be said to have been manu-

comparativelyshort time. It sometimes hap- factured anew, a new levy will follow, based

pens that t:he exemption provided for in on section 3, para. I-h of the Act. In ths
section 53 of the Decree on Exemptions, case that nvestmentgoods are deemed to be
TariffOrder I96O, is not applicable,although manufactured abroad on the instructions of
the goods will only remain a short time in the Dutch entrepreneur who supplies mate-

the Netherlands, so that the absence of an rial for this purpose. Turnover tax will then

exemption would result in an extremely be paid by the Dutch entrepreneur on the

heavy turnover tax burden. This burden total value of the investment goods. If,
arises when investment goods are jmported however, the materials which have be'n
in the transitional period during whch the supplied, have already been used by 'tle
turnover tax on nvestment goods is not Dutch entrepreneur (for example whn ths

wholly deductible. If it concems material entrepreneur sends old machinery which
from abroad (cranes, bulldozers, drilling he has used to be renewed abroad) the total

plant, etc.) which is employed n works value need not include the value of the
that are being carred out in ths country, supplied materials (the used machinery).
turnover tax is levied completelyat importa- Actually, the tax payable on the basis of
tion (and will only be partlydeductiblein the section 3, para. I-h will then be calculated
transitional period), but at re-exportation a on the cost of repairs +.the-transportation
partial refund of that part of the turnover costs. This tax is only parly deductible
tax which could not be deducted completely during t:he transitionalperiod.
after nportationis granted.12 Ifthe repairs abroad were not so far-reaching

as to constitute a manufacture, but could be
TEMPORARY EXPORTATION OF considered as theerdering of a servce the
INVESTMENT.GOODS tax paid at imlSrtaton would be wholly
If investment goods are exported (e.g. in deductible ard no new levy would follow.
order to be repared) an exempton from

I 2. See departmental order of May I9, I969, nr. D69/I78I, OB-BTW I 22.
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LES ECHANGES INTERNATIONAUX DE BIENS ET SERVICES
ET LA T.V.A. EN VIGUEUR

1
Le texte complet de la loi relative cl la taxe sur le chiffe d'afaires 1968 (taxe sur la

valeur ajoute) a t publi dans le Supplntent de ce numro du Bulletin.

I. INTRODUCTION perception de Taxes sur la Valeur Ajoute.
Il est bien connu que l'objectifdela Cornmu- Ce systme dj adopt par la France en

naut Europenne est la cration d'un I954, fut introduit en Rpublique Fdrale
march commun. La premre mesure prise Allenande le Ier janvier I968, aux Pays-Bas
dans ce sens fut la cration d'une Union le Ier janvier I969, et le sera en Belgique et

Douanire qui ncessita la disparition des au Luxembourg partir du Ier janvier I970.

droits de douane l'intrieur de la C.E.E. Il est peu probable, que l'Italie russisse

Ce but a maintenant t atteint: depuis le l'introduire galement cette dernire date

Ier juillet I968 les droits de douane ne sont limite, prescritedans les directives de la Com-

plus perus dans la C.E.E. Alors que ces mission.

drots taient abaisss pour finalement tre La C.E.E. a choisi la Taxe sur la Valeur

supprims, il devint de plus en plus pressant Ajoute -T.V.A.- car ce systme de per-

d'empcher que le jeu de la concurrence sot cepton devrait rendre possble une neutral-
fauss par la perception de Taxes sur le t nteme et externe.

chiffre d'Affaires. Du fait que la plupart des La neutralit interne: l'Egalit de pression
pays de la C.E.E. n'applquaent pas un fiscale sur les biens et services est atteinte,

systme neutre de Taxes sur le chiffre mme dans le cas o ces biens et services sont

d'Affaires, les droits de compensationperus produits et rendus disponibles aux termes

aux frontires risquaient en efet de fonc- de chanes de production et de distribution

tionner comme des droits de douane. diffrentes.
C'est la raison pour laquelle l'article 99 du La neutralitexterne: la T.V.A. permet, d'une

Trait de Rome recommande la Com- part, une galit d'imposition entre les

mission Europenne de rechercher de quelle biens mports et les biens nationaux, et

faon les lgislations des Etats membres, en rend possible d'autre part, l'exonration de

ce qui concerne les Taxes sur le chiffre Taxes sur le chiffre d'Affaires de ces produits
d'Affaires, pourraient tre harmonises dans dans le pays d'orjgine.
l'intrt du march commun. Aprs une Il devent ainsi nutile d'utiliser des mthodes
tude exhaustive entreprise par la Com- forfaitaires que le systme de Taxes en

mssion, aide de deux groupes d'tudes, la cascade utilis encore rcemment par les

conclusion nise dans deux Directives fut Pays-Bas et la plupart des autres pays de la

que la perception des Taxes sur le Chiffre C.E.E. rendait ncessaire.

d'Affares dans les Etats membres de la L'article I89 - 3 du Trait de Kome im-

C.E.E. devrait s'insrer dans le systme de pose aux Etats membresun objectifcommun,
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mais laisse aux diffrents gouvernements un droit dduction sur le chie d'Affaires
la libert de choisir la forme et les moyens de prcdemment ralis, ou bien l'on permet

l'atteindre. C'est pourquoi les lgislations cet entrepreneur de dduire la Taxe dj
en matire de T.V.A. ne sont pas harmoni- acquitte. -
ses. Cela serait videnment difficle Le systmede dductionde la Taxe paye en

raliser maintenant, car ces lgislations ont amont a t choisi dans les Directives de la
ncessairement des liens avec les lois civiles C.E.E. et pour cette raison par les Pays-Bas,
et les autres catgories de lois fiscales qui car seule cette mthode peut garantir l'em-
varient d'un pays metbre un autre. Bien ploi de la Taxe sur le cliffre d'Afaires nette

plus, les nouveaux textes utilisent la ter- comme un mpt sur la consommation.-

minologie courante des anciennes lgisla- Cette mthode oblige l'entrepreneur
tions. acquitter la Taxe sur son chiffre d'Affaires

total, mais elle l'autorise dduire celle
DESCRIPTION GENERALE DU SYSTEME que lui ont facture les autres entrepreneurs.
DE T..V.A. AUX PAYS-BAS En consquence le systme de T.V.A.
Contrairement son nom, la T.V.A. aussi perue lors des clanges entre les entreprises
bien en Hollande que dans les autres tats qui y sont assujetties ne reprsente pas une

membres n'est pas une Taxe sur la Valeur charge relle, mais seulement un moyen de

Ajoute (catgorie revenu) mais un simple la transmettre. En effet, l'entrepreneur sup-

impt sur la consommation (catgorie portant cette Taxe sur le chiffre d'Affaires
consommation). Les Directives s'inspirent a la possibilit de l'mputer immdiatement
galementdel'existencedecesimpleimptsur sur le montant de sa propre contribution.
la consomnation. Ce premier point exige Ainsi le taux de cet mpt n'est pas trs

que les nvestissementsne soient pas soumis mportant dans les changes entre les entre-

une mposition distincte. La T.V.A. est preneurs et la charge rsultant de sa percep-

mpose et paye lorsque les moyens d'in- tion ne pose normalement aucun problme
vestissement sont changs, mais en principe financier.
cette T.V.A. est totalement et immdiate- La Taxe devient rellement une charge lors-
ment rembourse l'acqureur. Une excep- que les biens sont vendus ou les services

tion ce principe laquelle je me rfrerai rendus des utilisateurs qui ne peuvent pas

plus loin est faite pendant la priode de dduire la Taxe paye en amont car ils ne

transition aprs l'introduction de la T.V.A. sont pas entrepreneurs.Lorsque le commerce

La T.V.A. est une Taxe sur le chiffre d'Af- de dtail n'est pas soumis la Taxe, ce qui,
faires nette, c'est--dire qu' chaque tape en fait, n'est pas le cas aux Pays-Bas, celle-ci
la Taxe n'est perue que sur le chiffre d'Affai- devientdj une charge au niveau qui prc-
res qui n'a pas t impos en amont, ou de ce commerce de dtail, car celui-ci n'a

lorsque le taux d'mposition n'a pas encore pas la possibilit de dduire la Taxe paye en

atteint le taux appliquable au chiffre d'Affai- amont.

res en question. De l'application de ce prin- La pression relle de cette taxe se fit ainsi

cipe se dgagent thoriquementdeux possi- toujours sentir au dernier stade du systme
bilits - ou bien l'on accorde l'entrepreneur d'applicationde la T.V.A. Afin de permettre

une imposition neutre sur les prix des biens

I. Se reporter l'article 2 de la deuximeDirec- et services vendus ou rendus aux utilisateurs,
tive. il est souhaitable que la T.V.A. soit tendue
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au commerce de dtail. C'est ce qui a t inclus du 4. Donc, selon la terminologie
fait en France, en Rpublique Fdrale hollandaise, le taux zros'appliqueauxopra-
allemande et aux Pays-Bas, nais ne le sera tions mentionnesau 4 alinas I5 inclus,
trs probablement pas en Italie. Dans le les exonrationss'appliquantaux autres op-
Projet de loi belge, le comnercede dtail est rations mentionnes dans ce paragraphe.
en principe considr comme un entre- Dans le projet de loi belge on peut trouver

preneur assujetti, mais dans le cas des plus des exemptions ouvrant droit dduction -

petits dtaillants l'imposition interviendra donc comparables au taux zro hollandais -

au stade prcdent. dans les articles 39 45 inclus. Un certain
Les taux de T.V.A. hollandaisesont actuelle- nombre d'exemptions ne donnant pas droit
ment de I2 et 4%. La loi prvoit galement dduction de la Taxe paye en amont sont

un taux zro, qui signifie qu'aucune Taxe numres l'article 44. Il existe donc des
n'est due, alors que la dduction reste per- exemptions au sens de la lgislation hollan-
mise. Ce taux zro est de nature technique. daise. Voir galement le texte de l'article 45
En effet quelques exceptonsprs (la Presse) de la loi belge.
il ne s'applique pas aux biens produits aux En dehors de ce qui vient d'tre expos
Pays-Bas, mais seulement aux biens et ser- ci-dessus une drogation est prvue par la
vices exports. rglementationpour les petits entrepreneurs,

l'article 25 de la loi hollandaise. La lgisla-
LES DEROGATIONS tion prvoit en efft qu'un entrepreneur,
D'une faon gnrale, tant la loi hollandase personne physique, ne paye aucune T.V.A.

que la loi allemande durent se rapprocher de si le solde dbiteur de sa T.V.A. est infrieur
la pure thorie de la T.V.A. Il existe toute- ou gal I.200 Fl dans l'anne. Si ce solde
fois une importante entorse faite cette est compris entre 1.200 et 3.000 Fl, seule une

thorie: la rglementation des exonrations. partie de cette Taxe est due. La loi allemande
Selon la loi allemande et la Directive a galement prvu, quoique diffremment,
numro deux (article I I - 2) la Taxe paye cert:aines dispositions l'gard des petts en-

en amont n'est pas rembourse lorsque les trepreneurs( I9).
oprations sont exonres de Taxe sur le De plus, la lgislation hollandaise prvoit
chiffre d'Affaires2 Un effet cumulatif en certaines dspositons en faveur des agricul-
rsulterait. La rglementation des exonra- teurs, des exploitants de jardins marachers,
tions doit tre distingue du taux zro des horticulteurs, des sylviculteurs et des
mentionn plus haut. En efft la taux zro leveurs de btail.3

permet la dduction de la Taxe paye en En efft, ces entrepreneurs ne sont pas, par

amont alors que l'exonration ne l'autorise une fiction de la loi, considrs comme

pas. Le taux zro est donc thoriquement tels et ne sont donc pas redevables de la Taxe

plus correct. L'application technique a t sur le chiffre d'Afires, mas ils ne peuvent

quelquepeu diffrenteen Allemagne- au 4 dduire la Taxe paye en amont. Les utilisa-

de l'Umsatzsteuergesetz, I967, un certain teurs de produits agricoles etc. bnficient
nombre d'oprations exemptes d'impt sont d'une dducton fforfitaire de la Taxe

numres. En consquence, aux termes de paye sur ces produits. Cette rglementation
l'article I5- 2, le droit dduction de la
Taxe paye en amont est refus saufpour les 2. Article 15, paragraphe 2 de la Loi.
oprations numres dans les alnas I 5 3. Article 27 de la Loi.
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est trs semblable celle prvue l'article 24 partie rembourse. Celle paye sur les biens
de l'Umsatzsteuergesetz I967 allemand d'investissementne le fut pas. Bien au con-

pour les agriculteurs etc. Mais elle diffre traire, la Taxe sur les chiffes d'Affaires paye
galement en ce sens que la lgislation hol- sur les biens mports ou livrs aprs le
landaise n'assimile pas les agriculteurs des Ier janvier I969 n'est mme pas complte-
entrepreneurs. Les consquences de ces ment dductible pendant les premires an-

dispositions ne seront pas approfondies ici. nes. L'article 45 de la loi hollandase con-

Les lgislations hollandaises et allemandes tient des dispositions cet gard. En I969_
donnent toutes les deux la possibilit aux I970- et I97I, la Taxe paye sur les bens
agriculteurs etc., d'opter pour l'application d'investissement ne sera dductible qu en

normalede la loi. Cette possbilitest ouverte partie: 30%, 60% ou 90% selon que les

par l'article I6 de la loi hollandaise aux ter- biens seront mports ou livrs en I969,
mes duquel la Taxe sur le chiffre d'Affaires I97O ou I97I.
due sur certains biens et services n'est pas Ces dspositions transitoires ont pour eft,
dductible. Ceci a pour objet d'viter l'ab- mme aprs la prode de changement, de
sence de pression fiscale sur les biens et crer une pression cunulative sur les biens
services qui ne sont pas destins au com- et services produits aux Pays-Bas. Cette
merce mais plutt la consommationprive. rglementation offre de grandes similtudes
On trouve ici quelque sinilitude avec le avec la priode transitoire prvue par la loi
Eigenverbrauch (consommation prive) allemande. L'article 28 de l'Umsatzsteuer--
mentionne l'article I paragraphe I, zc de gesetz I967 pvoit galement lerembour-
l'Umsatzsteuergesetz I9674. La possibilit sement de l'ancienne Taxe sur le chiffre
prvue l'article I6 a t mise excution d'Affaires. L'article 3 prvot que 1a dduc-
relativement rapidement. L'exclusion du tion de la Taxe paye en amont sur les
droit dduction de la Taxe paye en biens d'investissement sera introduite par
amont n a pas une grande importance tapes. L'laboration technique de la loi
economique mais elle pose l'Administra- allemande est diffrente de celle de la loi
tion de rels problmes. hollandase. Tout d'abord une dduction de

Taxe complte est accorde, puis une Taxe
LES MESURES TRANSITOIRES A L'EGARD sur les nvestissements est perue sur ces

DES BIENS D'INVESTISSEMENT biens d'investissement.
Lors du passage de l'ancien systme cumula- Le projet de loi belge prvoit galement des
tif vers la T.V.A. un problme apparu con- dispositions transitoires similaires. A l'gard
cernant les oprations assujetties la T.V.A. des stocks, l'article 99 de la loi prvoit la
bens et services produits, ou rendus, a l'aide restitution de la Taxe de transmission, de la
des biens d'investissement et des stocks qui Taxe de facture, de la Taxe de luxe et de la
avaient t soumis l'ancienne Taxe sur le taxe sur les locations mobilires et les
chiffe d'Affaires. Afn d'vter cet incon- transports. Aucune restitution de l'ancienne
vnient, la Taxe sur le chiffre d'Affares Taxe sur le chiffre d'Affaires n'est accorde
aurait d tre thoriquement rembourse. pour les biens d'investissement, et l'article
Toutefois l'Administrationfiscale hollandaise ioo de la loi prvoit que la Taxe sur ces

tait dans l'impossibilit de faire ces rem-

boursements.La Taxe sur le chiffre d'Affaires Voir galement l'article paragraphe du4. 45, 2

paye sur les stocks fut cependant en grande Projet de loi belge.
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biens ne sera qu'en partie dductible pen- ment tablie sur des bases fforfaitaires de

dant une priode de 4 ans aprs l'entre en telle sorte qu'elle tait parfois trop gnreuse,

vigueur de la loi. mas dans la plupart des cas trs insuffisante.

Depuis le Ier janvier I969, les produits ex-

LES CONSEQUENCES DES MESURES ports, sont exonrs de Taxe, car ls bn-

TRANSITOIRES SUR LES ECHANGES ficient du taux zro applicable aux exporta-

INTERNATIONAUX DE BIENS D'INVES- tions. Ceci, toutefois ne signife pas que les

TISSEMENT bens exports ne supportent plus de Taxe

L'introduction de la T.V.A. entrane cer- sur le chiffre d'Affaires hollandase. En effet,
taines consquences sur les perceptions les dispositions transitoires l'gard des

affrentes aux importations et sur les exon- biens d'investssement font supporter ces

rations de Taxc l'exportation. Autrefois exportations une charge supplmentaire,
une Taxe compensatore tat perue sur dont l'valuation est galement de I 300,
les biens imports aux Pays-Bas. Cette due au fait que le prix de revient de ces

Taxe tait dtermine de telle faon que les produits comprend une lgre Taxe sur les

biens supportaient une charge fiscale gale biens d'investissement.

ou lgrement infrieure celle des biens Le problme est le mme l'gard des ina-

produits aux Pays-Bas. Les taux d'imposition portations et des exportations en Allenagne.
taient calculs forfaitairement, de telle Il en sera bientt de mme avec la Belgiquc,
sorte que certaines dffrences de charge car dcs dispositons transitoires similaires

fiscale entre les biens imports et les biens existent dans ces deux pays.

nationaux devenaient flagrantes. Il serait toutefois certainement excessif

Depuis le Ier janvier 1969 le mme taux est d'affirmer que l'adopton de la T.V.A. par

applicableaux bens mportsou fabriqusen un pays donn, ayant prvu de telles dis-

Hollande: I2% ou 40o. Toutefois la presson postions transtoires, pusse s'analyser com-

fiscale de la Taxe sur les biens imports est me une dvaluation dguise, obligeant les

lgrementmoindre. Cela est d au fait que, autres pays adopter des contre-mesures.

outre les 12o ou 4o, les biens fabriqu En ralit, pendant les premires annes

aux Pays-Bas supportent galement une d'application de la T.V.A., les exportations

lgre Taxe rsultant des dspositions tran- ne seront pas plus exonres de Taxe sur le

sitoires en matire de biens d'nvestissement. Chiffre d'Affaires hollandaise qu'elles ne

En effet, la Taxe sur le chiffre d'Affaires sup- l'taient du temps de l'mposition en cas-

porte par les biens d'investissement acquis cade. Si 1'on veut rellement parler de

avant le ler janvier 1969, n'est pas restitue, dvaluation dguise, celle-ci ne pourrait
et celle affrente aux bens achets entre le Ier qu'tre extrmementfaible et rpartie sur un

janvier 1969 et le 31 dcembre I97I ne sera certain nombre d'annes, nombre d'anes

qu'en partie rembourse. Ainsi, aux taux de correspondant celles durant lesquelles les

I2% ou 4% viendra s'ajouter une charge mesures transitoires l'gard des biens d'in-

supplmentaire de I% 3Oo selon que la vestissement auront encore une infuence sur

dure d talenent de cette charge est plus les prix de revient des produits exports.
ou moins brve.
Avant le Ier janvier I969 la Taxe sur le LA DEFINITION DE L'ENTREPRENEUR

chiffe d'Affaireshollandaisetat rembourse En principe, toute personne qui exerce ut

l'exportation. Cette restitution tait gale- commerce ou une profession de faon ind-
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pendante est un entrepreneur au sens de la traite plus loin. Le lieu o est effectue la
Lgislation hollandaises. La forme juridique livraisonest:

n'a pas d'importance. L'Entrepreneur peut a) Dans le cas o le transportdu bien est li
tre une personne physique, une personne la livraison: le lieu o commence ce trans-

morale ou encore un ensemble de personnes port.
physiques et morales exerant une activit b) Dans les autres cas, le lieu o se trouve le
commune, sans avor pour autant une forme bien au moment de la livrason.7
juridique dtermine. La nationalit ou le Cette dfirtition du lieu de la livraison
lieu d'Etablissement n'ont pas plus d'im- correspond celle donne dans la deuxime
portance. L'activit commerciale ou la Directive (article 5, paragraphe 4), tandis
profession peuvent tre exerces hors des que l'Unsatzsteuergesetz I967 allemand
Pays-Bas. Cette dfnition de l'Entrepreneur (article 3, pargraphes 6 et 7) reprend la m-
au sens le plus large entrane des rpercus- me dfinition.
sions tant l'gard de la perception de la Cette dfnition diffre quelque peu en Bel-
Taxe qu'en ce qui concerne la Dductionde gique, car le projet de loi belge prcise tout
Taxe que peut oprer ledit Entrepreneur. d'abord le moment de la livraison (article
Si un Entrepreneur tranger excute une I5); puis le lieu de la livraison est dduit de
livraison ou un service aux Pays-Bas, l'endroit o se trouvait le bien au moment

l'opration est en principe taxable, bien de la livraison.
que dans la plupart des cas ce ne soit pas Si les biens sont imports .en Hollande, la
l'Entrepreneur tranger, mais rutilisateur du livraison est donc toujours rpute avoir eu

bien ou du service qui acquittera la taxe. lieu l'tranger, indpendamment des con-

D'autre part, si l'Entrepreneur tranger paye ditions de livraisons prvues au contrat,
lui-mme cette taxe, il peut en rclamer la moins que les biens soient mports, puis
restitut:on l'administrationfiscale. Ce point l'acqureur recherch par la suite. Inverse-
particulier sera examin en dtail dans une ment, si des produits hollandais sont ]ivrs
des sections suivantes. un pays tranger, le lieu de livraison est

donc toujours en Hollande. L'Allemagne a

LE LIEU OU LA LIVRAISON EST EFPECTUEE adopt des dispositions semblables. La dfi-
OU LE SERVICE RENDU SELON LA LEGIS- nition dulieuole service est rendu, retenue
LATION HOLLANDAISE par la loi hollandaise, est diffrente'de celle
La Dfnition du lieu o la livraison ou le dcrite dans le deuximeDirective. Aux ter-
servicesont excutsdtermineles conditions mes de l'article 6, paragraphe 3 de cette

d'assujettissement la Taxe hollandaise. Les Directive, le lieu o le service est rendu est

oprations sur biens et services ne sont m- celuio il est utilis. Selon la lgislationhol-
posables que si elles sont ralises aux Pays- landaise (article 6, paragraphe 2), le lieu de
Bas par des Entrepreneurs, dans le cadre la prestation du service est en principe fonc-
de leur entreprise.6 tion du lieu o le prestataire vit ou est
Il existe en outre une autre opration im- tabli. Ce n'est que dans le cas o la presta-
posable, l'importation de biens, qui sera tion est un transport que le lieu o est con-

venu ce transport est retenu comme le lieu

5. Article 7, paragraphe i de la Loi. de prestation. Nous examinerons le texte de
6. Article i de la Loi. l'article6, paragraphe2, dans un supplment.
7. Article 6, paragraphe i de la Loi. Cette dfinition du lieu de la prestation du
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service telle qu'elle est retenue par la lgisla- opration mposable. Mais un tranger peut

tion hollandaise n'implique pas obligatoire- raliser une livraison mposable s'l importe
ment que tout service correspondant cette un bien pour le revendre ensuite. La fr-

dfnition supporte la taxe sur le chiffre quence des oprations de services ralises

d'affaires hollandaise. Dans certains cas par les trangers aux Pays-Bas ira en aug-

(exportation de services), des correctionssont mentant. Ceci ne signifie pas que l'tranger
apportes par l'emploi du taux zro. qui fournit un bien ou rend un service en

La lgislation allemande retient un troisime Hollande doive acquitter la T.V.A. L'article

critre. En effet, le lieu de prestation de ser- I2 de la loi du 28 juin I968 sur la taxe sur le

vice est directement li l'endroit o le chiffe d'affaires prvoit qu'un entrepreneur

prestataire exerce ses activits (article 3, para- ralisant une opration de livraison ou de

graphe Io). Ce n'est que dans le cas o le service, s'il ne vit pas ou n'a pas d'tablisse-

service rendu est un transport que, comme ment stable dans le Royaume, n'a pas ac-

dans la lgislationhollandaise, le lieu est celui quitter lui-mme la taxe lorsque son acqu-
o le transport est convenu. La lgislation reur est ou bien un entrepreneur vivant ou

allemande prvoit galement que la T.V.A. tabli dans le Royaume, ou encore une per-

n'est pas due dans le cas o le lieu de presta- sonne morale tablie dans le Royaume au

tion est en Allemagne. Aux termes de l'arti- sens de la Loi gnrale sur les impts d'tat.8

cle 4, paragraphe 3 de I'UStG I967, cert:aines Dans ce cas, la taxe est acqutte par l'acqu-
oprations faites avec des clients trangers, reur ou l'utilisateur. Si, toutefois, l'entre-

dfnis par ailleurs l'article 8, bnficient preneur trangermentionn ci-dessus, ralise

de l'exemption avec remboursement de la une opration de livraison ou de service,

taxe paye en amont. avec, par exemple, une personne physique
Le projet de loi belge (article 2 I) considre la taxe devra tre acquitte par ledit entre-

que le lieu d'utilisationdu service est celui de preneur tranger.
la prestation. Sauf preuve contraire, le ser-

vice est suppos uti]is en Belgique, si une LES LIVRAISONS FAITES OU LES SERVICES

des parties au contrat est tablie en Belgique. RENDUS A DES ENTREPRENEURS

La rglementation en matire de transport ETRANGERS

est la mmequ'enAllemagneet auxPays-Bas. l arrive frquemment que la taxe soit sup-

Afin d'vter une double imposition, en porte par un entrepreneur tranger pour

l'absence tot:ale d'mposition des services, les oprations dont il est le bnficiaire alors

une harmonisation des dfnitions du lieu qu'il ne ralise lui-mme aucune opration
du service rendu dans les lgislations de la aux Pays-Bas. Ce cas se prsente, par exem-

C.E.E. semble ncessaire. ple, lorsque l'entrepreneur qui fait de la

publicit, engage des frais de voyage ou

LES LIVRAISONS OULES SERVICESRENDUS

PAR DES ENTREPRENEURSETRANGERS 8. Les Personnes au sens de la Loi gnrale sur

Du fait de la dfinition retenue pour le les impts d'tat peuvent comprendre: les per-

lieu o est rendu le service, ce dernier, en ce sonnes morales, les socits en nom collectif, les

qui concerne les biens mports, sera proba_ firmes et les socits, les autres associations de

blement toujours situ l'tranger de telle personnes, les entreprises et les participations
publiques personnes morales (voir l'article 2 de

sorte que, un entrepreneurtrangerenvoyant la Loi gnrale; Algemene wet inzake rijksbe-
des biens en Hollande, ne ralise pas une lastingen).
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d'htel, recherche des conseils etc.... aux hollandaise n'est dispose autoriser les
Pays-Bas, vend un utilisateurhollandais des remboursements que dans le cas o ils sont

produits achets par lui l'tranger. Le lieu prvus par la lgislation.
de livraison est alors l'tranger, de telle Lorsqu'un entrepreneur tranger possde un

sorte qu'il n'est pas passible de la T.V.A. tablissementstable en Hollande, il relve de
sur ses achats. Or, l'Agence de publicit, la comptence de l'Inspecteur des Contribu-
l'hteloil rside, etc.... lui font supporter tions du lieu o est situ cet tablissement
la T.V.A. Il peut en rclamer le renbourse- stable. Dans ce cas, l'entrepreneur tranger
ment l'administration fiscale hollandaise. ralise gnralement des oprations de
La loi n'impose aucune restriction en ce qui livraisons ou de prestations de services aux

concerne les entrepreneurs trangers. La Pays-Bas et la procdure suivre sera la m-
lgislation allemande (article x5, paragraphe me que pour tm entrepreneur hollandais. Si
I) n'accorde cette restitution qu' l'entre- un entrepreneur tranger n'a pas d'tablsse-
preneur qui ralise des oprations de livrai- ment stable, l'Inspecteur des Douanes et des
sons ou de prestations de services en Alle- Droits Indirects La Haye, Waldorpstraat
magne, ou qui y possde une entreprise ou 440, est en principe toujours, saufune excep-
un tablissementstable. tion peu importante, comptent. Cet entre-

De mme, dans le projet de la loi belge (arti- preneur devra dclarer cet Inspecteur la
cle 45), le remboursement de la taxe paye taxe due s'il exerce aux Pays-Bas des activi-
en amont n'est accord qu'aux entrepreneurs ts passibles de la T.V.A. (par exemple, une

qui exercent leur activit en Belgique. lvraisonde biens des personnes physiques).
Un entrepreneur tranger devra probable- S'il ne doit pas payer de taxe, il doit rclamer
ment faire agrer un reprsentantresponsable au mme Inspecteur le remboursementde la
s'il ne possde pas d'tablissement stable en T.V.A. qu'il a supporte. Ce dernier lui
Belgique (article 55 du projet de loi). Cette enverra un mprin remplir pour faire sa

dernire disposition se retrouve galement demande de remboursement. Cette demande
dans la lgislaton franaise qui exige la pr- devra se faire trimestriellementou mensuelle-
sence d'une reprsentant fiscal de l'entre- ment dans le cas de montantstrsmportants.
preneur si celui-ci veut prtendre au rem- Les origiaux des factures sur lesquels les
boursement. montants de T.V.A. sont ports sparment
Aucune de ces exigences ne se retrouve dans doivent tre joints la demande. Ces factures
la lgislation hollandaise, bien que le rem- seront ensuite retournes l'entrepreneur.
boursementne soit pas du tout facile. D'autre part, l'Entrepreneur tranger devra

lire domicile aux Pays-Bas9, soit par l'in-
LA PROCEDURE DE DEMANDE DE termdiaire d'une Bote postale, soit d'une
REMBOURSEMENT Banque. Enfin, l'Entrepreneurtrangerdevra
Bien que la loi hollandaise n'impose en donner un numro de compte-chquespos-
principe aucune condition aux trangers tal ou de compte-chquesbancaire,o seront

pour les remboursementsde la taxe, il existe verss les remboursements. Il pourra dsig-
en pratique certaines complcations admni- ner un Reprsentantdoniciliaux Pays-Bas,
stratives. En efft, l'adninistration fiscale autoris dposer les demandes et recevoir

les remboursements. Mais la diffrence de

9. Conformment l'article 57 de la Loi gn- certains autres pays, ce reprsentantn'est pas
rale sur les impts d'tat. indispensable aux Pays-Bas.
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L'Inspecteur peut, lors d'une demande, Les choses deviennent plus dlicates lorsque
exiger toute justification qui lui semble les Entrepreneurs font des oprations qui
necessaire. sont taxes et d'autres qui ne lc sont pas,
a) Un tranger devra tre en mesure de telles, par exemple, les oprations de banque.
prouver l'Inspecteurqu'il est Entrepreneur, Certains services rendus par une Banque sont

car un non-Entrepreneur ne peut prtendre taxs, d'autres comme les ouvertures de
au remboursement de la taxe sur le chiffre crdits ne le sont pas. Seule une partie de la
d'affaires. Ceci est valable tant pour les taxe est rembourse de tels entrepreneurs.
Hollandais que pour les Etrangers. Cette Nous n'entrerons pas dans le dtail du n-
preuve peut tre apporte de diffrentes canisme car cela nous entranerait trop loin.
faons. Si la denande est prsente par une Si la T.V.A. est supporte par une banque
socit connue, l'Inspecteur acceptera pro- trangre aux Pays-Bas, il est possible que
bablement assez facilement le qualificatif cette T.V.A. ne lui soit pas renbourse ou

d'Entrepreneur. Mas si l'Entrepreneur n'est qu'elle obtienne un remboursement total OU

pas internationalement connu, l'Inspecteur particl. Cela dpend des oprations passibles
pourra lui demanderde plus amples informa- de la T.V.A. qui furent ralises pour exercer

tions. Ainsi, l'Inspecteur ne peut facilement une activitelle-mmeexempteou taxe ou

juger si un conseiller fiscal, se prsentant encoremixte. Il est inutile de prcser que les
comne tel, exerce rellement cette profes- Entreprcneurs qui se trouvent devant une

sion, et il peut alors lui rclamer une attesta- telle situation se heurteront certaines com-

tion d'inscriptionau Registredu Commerce. plications lorsqu'ils demanderont le rem-

b) L'Entrepreneurdevra prouver l'Inspec- boursement de la taxe holtandaise. Fort
teur qu'il ralise de oprations susceptibles heureusement, il existe comparativement
d'tre taxes aux Pays-Bas, dans le cas o peu d'oprationsexonres par la Lgislation
celles-ci sont ralses dans ce pays. Aiisi que hollandaise, et seul un pett nombre de ces

nous l'avons not plus haut, certaines opra- oprations ont une mportance dans le con-

tions ne sont pas taxes en Hollande. La merce international. L'numration de l'ar-
T.V.A. n'est pas due, mais paralllement la ticle I I de la Loi est reprise dans un suppl-
dductonde la taxe supporte n'est pas per- ment cette publication.
nise. En consquence, il n'y a aucune raison c) Enfin l'Inspecteur peut galement exiger
de rembourser la taxe supporte par un de l'Entrepreneur qui fait sa demande
Entrepreneur tranger lorsqu'l exerce une qu'il prouve que cette taxe a bient paye
activit qui n'est pas imposable au regard de pour des biens et des services entrant dans le
la lgislation hollandaise. cadre de son objet social. Un Entrepreneur
Exemple: Les oprations d'assurances sont en voyage d'affaires en Hollande peut pr-
exemptes aux Pays-Bas, ceci a comme tendre au remboursement de la T.V.A. in-
rsultat que les Compagnies d'Assurances scrite sur sa note d'htel, chose qui devient
ne sont pas passibles de la Taxe pour cette impossible si cet homme d'affaires est venu

activit, mais ne peuvent prtendre au rem- faire un voyage touristique. L'Inspecteur
boursement de la taxe qu'elles supportent. peut donc demander des preuves comme

Les entrepreneurs trangers qui s'insrent quoi les dpenses ont bien t engages au

dans des contrats d'assurances ne peuvent nom et pour le compte de l'Entreprise. La
donc pas non plus rclamer la restitution de varit des prcisions rclames dpendde la
la taxe qu'ils supportent. nature des oprations. Si l'entrepreneur
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tranger a engag des dpenses de publicit sement stable dans ce pays ne peuvent donc

ou de conseils aux Pays-Bas, l'Inspecteurpeut pas y prtendre.
facilement les accepter comme des dpenses Si les biens importssont destins un acqu-
d'afaires. Mais il peut demander plus de reur hollandais dj connu, le transfert peut

dtails sur le but du voyage lorsque seules avoir lieu si l'Entrepreneur hollandais a eu

des dpenses de transport ou d'htels ont l'autorsationde la solliciter. Le rglementde

t engages,10 la taxe interviendra ensuite, car l'acheteur
hollandais devra un moment donn payer

LES IMPORTATIONS la taxe affrente l'importation,mais pourra

L'importation de biens est une opration au mme moment dduire de nouveau cette

taxable particuliren. En principe, la taxe. Ce systmedu transfert est, notre avs,

taxe sur le chiffre d'affaires est toujours due unique dans Ja C.E.E. Apparemment, la

l'mportation.Mais dans son article 23, la loi Belgique l'autorise dans le cas d'importation
hollandaise offre la possibilit de transfrer en provenance des Pays-Bas. Sous l'empire
le paiement dans certains cas (appel le de l'ancienne lgislation sur la taxe sur le

transfert de la taxe sur importation).La taxe chiffre d'affaires, la Belgique et les Pays-Bas
n'est alors exigible qu'au moment o elle possdaient dj un systme de transfert de

peut tre dduite nouveau,d'o finalement la taxevers l'acqureur.
aucun rglementn'est ncessaire. Si aucun transfert n'a lieu, la taxe doit tre

Les clispositions de l'article 23 s'appliquent rgle immdiatement ou court terme.

dans deux cas: Ainsi, lorsqu'un Entrepreneur tranger m-

I) En ce qui concerne les biens numrs porte des biens, deux possibilits lui sont

l'annexe A de la Loi portant rforme de la offertes:

taxe sur le chiffre d'affaires du 28 juin I968, a) Les biens sont tout d'abord mports en

le paiement de la taxe sur les mportations Hollande pour tre vendus ensuite par un

peut toujours tre transfr. Les biens nu- Entrepreneur tranger: ce dernier peut alors

mrs dans cette liste tant impropres la demander lui-mmele remboursementde la

consonmationdes personnesphysiques,cette taxe l'mportation. Ainsi, cet Entrepreneur
dernire dispositionne comportedonc pas de tranger aura gnralementun tablssement

risque de fraude. De mme, lorsqu'unEntre- stable afn d'tre passible de la taxe sur les

preneur tranger importe des biens mention- oprations de livraison des biens. S'il n'a pas

ns dans l'annexe A, le paiement de la taxe d'tablissement stable, il pourra rclamer le

est galement diffr. remboursementde la taxe l'Inspecteur La

Les Entrepreneurs et les personnes morales Haye. Mais jl peut encore tre redevable de

au sens de la Loi gnrale sur les impts de la taxe sur des livrzisons de marchandises

d'tat, dans la mesureo ils ne sont pas entre- des personnes physiques,par exemple.
preneurs, peuvent galement bnficier
d'un transfert de perceptionmmesiles biens

Io. Les participants au congrs de l'IFA reoi-
vent aucun renboursement sur les droits d'in-

ne sont pas mentionns dans l'annexe A. scription. Pour viter les complications admini-

Seuls les Entrepreneurs qui exercent leur stratives, dans ce cas particulier, les autorits

activit par l'intermdiaire d'un tablisse_ fiscales ont dcid qu'aucune T.V.A. serait

ment stable situ en Hollande peuvent
facture. La T.V.A. qui sera payer la fin va

tre dtermine avec la coopration des autori-
bnficier de cette disposition. Les Entre- ts fiscales par la branche nerlandaise de l'IFA.

preneurs trangersne possdant pas d'tablis- II. Voir l'article I de la Loi.
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Comme nous l'avons vu plus haut, la rgle taux zro. Il en est de mme des transports de
qui impose l'acqureur le paement de la personnes lorsque ces derniers se font par air
taxe sur le chiffre d'affaires sur des biens ou par mer. Ies taux zro sont inclus dans
lvrs par un Entrepreneur tranger, ne l'annexe II - b - I, . et 3- Le taux zro s'ap-
s'applique pas lorsque l'acqureur est une plique en outre au service d'ntermdiaire
Personne Physique. ntervenant dans la conclusion des accords
b) Mais il arrive plus frquemment que les lorsque le bnficiaire du service ne vit pas,
biens mports soient dj destins un ac- n'est pas tabli ou ne possde pas d'tablisse-
qureur hollandais. Ce dernier pourra alors ment stable en Hollande (cf. Annexe II -b-
rclamer la restituton de la taxe paye 4). Enfin le taux zro est applicable aux

l'irnportation. Si celle--ci a t rgle par services dontle rglementest effectupar une

l'Entrepreneur tranger, celui--ci pourra bicn personne qui ne vit pas, n'est pas tablie ou

entendu la faire supporter l'acqureur hol- n'a pas d'tablissement stable en Hollande,
landas, qui, son tour, pourra en demandcr la condition que cette personne, ou toute

la restituton l'administration fiscale. autre personne bnficiaire du service, ne

retire aucun profit de ce servce l'intrieur
LES EXPORTATIONS DE BIENS du Royaume (cf Annexe II -b- 5).
Le taux zro est applicable lorsque les biens
sont exports par un entrepreneur. Etant LE COMMERCE DE PERFECTIONNEMENT

donn d'une part que l'exporr ,teur a le droit ACTIF ET PASSIF

de dduire la taxe paye cn amont et d'autre La nouvelle loi sur la taxe sur le chiffre
part qu'aucune taxe ne frappe les exporta- d'afaires aux Pays-Bas n'accorde pas d'exo-
tions, les biens ne supportent aucune taxe. nration au commerce de Perfectionnement
Dans ces cas il s'agira bien toujours de la Actif
livraison de biens, qu sont exports. Cette Cela n'est pas ncessaire car le systme d'm-
livraison est alors sujette au taux zro. Si putation de la taxe paye en amont entrane
d'autre part il n'y a pas de livraison (par le remboursement automatique de la taxe

exemple, un entrepreneur envoie des biens paye l'mportationen Hollande.
une fliale trangre) il n'y a pas de fait Le perfectionnement apport l'armement

imposable, et pour cette raison un taux zro des navires doit, dans le cas de ce que l'on
n'est pas ncessaire. Le taux zro est inclus pourrait appeler les biens manufacturs,
dans l'annexe II - a - z se rapportant la Loi. tre considr conme un servce rendu au

Comme nous l'avons expos plus haut, l'ap- nom du client trange, de telle sorte que,
plication du taux zro n'empche pas qu'un conformment l'annexe II -b-5,le taux

reste de taxe sur le chiffre d'affaires soit zro est applicable. Dans le cas o les pro-
encore ncorpor au prix de revient des duits labors sont vendus entirement ou

biens, consquence des dspositions transi- partiellementaux Pays-Bas, le client tranger
toires l'gard des biens d'investssement. effectue une livrason de ces biens, livraison

sur laquelle il doit acquitterla taxe conform-
LES PRESTATIONS DE SERVICE ment l'article I2, 2 de la Loi. La prestation
INTERNATIONALES de service affrente aux biens vendus dans
Aux termes de la lgislation hollandaise, ce pays aprs laboration peut galement
les transports internationaux de marchandi- bnficier du taux zro. En consquence de
ses exportes ou importes bnficient du ce qui prcde, le client tranger peut
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chapper compltement la perception de des travaux sont raliss en Hollande, la

la taxe. D'une manire gnrale la loi ner- taxe est totalement perue l'importation
landaise n'accorde pas d'exemptions pour le (Taxe qui ne sera qu'en partie dductible
commerce de PerfectionnementPassif C'est pendant la priode transitoire), tandis que

seulement quand les biens sont exports, la parte de la taxe qui n'a pas pu re dduite

rpars l'tranger et reimports qu'une est rembourse au moment de la rexporta-
exemption est accorde. tion.12.

LES IMPORTATIONS TEMPORAIRES LES EXPORTATIONS TEMPORAIRES

DE BIENS D'EQUIPEMENT DE BIENS D EQUIPEMENT

L'article 53 du dcret sur les exonrations du Si les biens d'quipementsont exports dans

code des Douanes de I960 numre une le but, par exemple, d'tre rpars, l'exemp-
longue srie de biens pour lesquels est accor- tion de taxe prvue dans le code des Douanes

de une exonration des droits de douane et est applicable. La taxe ne sera alors perue,

de taxe sur le chiffre d'affares dans le cas approximativement,que sur le montant des

d'importation temporaire. Cette liste com- rparations. Cette taxe perue l'importa-
prend certains biens qui sont assimils des tion est toujours entirement dductible. Si

biens d'investissement. Citons par exemple: toutefos les rparationseffectues l'tranger
les accessoires des Artstes, des compagnies sont telles que l'on puisse tablir que les

thtrales ou des orchestres, les biens deman- biens ont t remis neuf, une nouvelle

ds par les hommes d'affares, par les ex- perception, prvue l'artcle 3-I-hdela
perts dans le domaine des mthodesd'organi- pourrait en rsulter.
sation et de gestion etc.... les quipements Il est prcis dans ce cas qu'il s'agit de fabrica-

des expertspour la topographe,les machines, tion de bens d'qupement par une tierce

le matriel, les nstruments etc.... imports partie avec du matriel mis sa disposition.
dans le but d'tre ms l'essai et contrls La taxe doit alors tre paye sur le montant

avant la commande dfintve, etc.... Dans global du prx de revent du ben d'quipe-
tous les cas, l'exonration dont nous venons ment. Si toutefois, le bien d'quipement
de parler est accorde, puisque ces biens rendu disponibleavait djtutilis aupara-

seront rexportsaprs un dla relativement vant par l'Entrepreneur dans son entreprise,
court. Il arrive parfois que l'exonration, le prix de revient ne doit pas comprendre la

prvue l'article 53 des exemptions du tarif valeur de l'ancien bien d'quipement. La

des Douanes de 196o ne soit pas applicable, taxe paye sur la rparation du ben n'est

bien que ces biens ne demeurent que peu de alors qu'en partie dductible pendant la

temps aux Pays-Bas, de telle sorte que la priode transitoire.

disparition de l'exonration fait peser une Par contre, s la rparaton effectue

lourde charge due la taxe sur le chiffre l'tranger ne peut pas tre assimile la

d'affaires. Cette charge se fat sentir quand fabricationd'un bien, mais correspond une

les biens d'quipement sont mports pen- simple prestation de service, la taxe paye au

dant la priode transitoire durant laquelle la retour de ce bien est totalementdductibleet

taxe sur les importations n'est pas entire- aucune autre taxe ne saurait tre perue.
ment dductible. Ainsi, en ce qui concerne

les matriels trangers (grues, bulldozers, 12. Arrt Ministriel du I9 mai I969, N

matriel de forage, etc....) l'aide desquels D 691178I, OB-BTW I22.
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DER GRENZBERSCHREITENDEWAREN- UND

DIENSTLEISTUNGSVERKEHRUNTER DEM

MEHRWERTSTEUERSYSTEM

Der vollstndige Text des Umsatzsteuergesetzes 1968 (Melrwertsteuer) ist in dem Sup-
plement zu diesem Heft des Bulletins aufgenom,nen.

EINFHRUNG festgelegt wrd, da die Unsatzsteuer in den
Das Ziel der Europischen Wirtschaftsge- EWG-Mitgliedstaatenin Form einer Steuer
meinschaft ist bekanntlich die Schaffung auf den Wertzuwachs erhoben werden soll.
eines gemeinsamen Marktes. Der erste Dieses System, von Frankreich bereits m
Schritt zu diesemZielhiwar die Errichtung Jahre I954 eingefhrt, trat nm Westdeutsch-
einer Zollunion, fr die de Einfuhrzoll- land am I. Januar I968 und in den Nieder-
sclranken innerhalb der EWG abgebaut landen am I. Januar I969 in Kraft, whrend
werden muten. Dieses Ziel ist nunmehr Belgien und Luxeniburg am I.L Januar I970
erreicht: Seit dem I. Juli I968 werden inner- nachziehen werden. Italien wird es wahr-
halb der EWG keine Einfuhrzlle mehr scheinlich nicht gelingen, das neue Umsatz-

erhoben. Als die Einfuhrzlle in der EWG steuersystemam I. Januar I970 -laut Richt-

gesenkt und schlielich ganz beseitigt wur- linie der sptestmgliche Ternin - einzu-

den, machte sich in wachsendem Mae die fhren.
Notwendigkeit benerkbar, eine Verfl- De EWG hat sich fr die Mehrwertsteuer-

schung der Wettbewerbsbedingungen in- m folgenden MWS genannt - entschieden,
folge der unterschiedlichen Unsatzbesteue- weil dieses Steuersystem de nterne und
rung zu verhindem. Da de meisten EWG- externe steuerliche Neutralitt ermglicht.
Lnder kein neutrales Umsatzsteuersystem Interne Neutralitt: Lieferungen und son-

hatten, bestand die Gefahr, da die an den stige Leistungen tragen dieselbe steuerlche
Grenzen erhobenen Ausglechsteuern zu Belastung,selbst wenn ciese Lieferungenund
einer Art versteckter Einfuhrzlle werden Leistungen durch verschiedene Produktions-
wrden. und Verteilerketten hergestellt und verteilt
Aus diesem Grund bestimmt Artikel 99 des werden.
EWG-Vertrags, die EG-Konmission solle Externe Neutralitt: Das MWS-System
prfen, auf welche Weise die Gesetze der ermglicht eire identische steuerliche Be-

Mitgliedstaaten auch auf dem Gebiet der handlung von eingefhrten und einheimi-
Umsatzsteuer im Interesse des Gemein- schen Erzeugnissen sowie die Befreiung von

samen Marktes harmonisiert werden knn- Ausfuhrlieferungen von der Umsatzsteucr
ten. Das Ergebnis einer ausfhrlichen Un- des Landes, in dem sie hergestellt wurden.
tersuchung, die die Kommission mit Unter- Auf diese Weise ist es nicht mehr ntig,
sttzung von zwei Arbeitsgruppen durch- Pauschalierungs-Methoden anzuwenden,
fhrte, besteht in zwei Richtlinien, in denen wie dies bei demSystemder Bruttoallphascn-
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umsatzsteuer erforderlich war, das bis vor erhoben, der noch nicht zuvor oder nicht
kurzem in den Niederlandenund den meis- nit dem vollen Satz besteuert worden ist,
ten anderen EWG-Lndem in Kraft war. der aufden betreffendenUmsatz anwendbar
Artikel I89, Abs. 3 des EWG-Vertrags ist. Bei einer Ausgestaltung dieses Systems
schreibt vor, da eine Richt]iniefr die Mit- gibt es im Prinzip zwei Mglichkeiten,
gliedstaaten verbindlch ist, was das zu er- nmlich dem Untemehmer das Recht ent-

reichendeZiel anbelangt,da den nationalen weder auf Abzug von einem frheren Um-

P.egierungen jedoch die Wahl der Form satz oder auf Vorsteuerabzug zu gewhren.
und der Mittel zur Erreichung dieses Ziels In den EWG-Richtlinienund deshalb auch
berlassen wird. Demgem wird die in dem niederlndischen Gesetz wurde das
MWS in den verschiedenenMtgliedstaaten System des Vorsteuerabzugs gewhlt, weil
auf der Grundlage unterschiedlicher Gesetze nur dieses Verfahren ein reibungsloses
erhoben. Dies wrde natrlich eine schwie- Funktionieren der Netto-Umsatzsteuer als

rige Situation schaffen, da diese Gesetze Verbrauchsteuergewhrleistet.
zwangsluig mit dem nationalen Zivilrecht Be dem Verfahren des Vorsteuerabzugs
und den brigen Teilen des nationalen. mu der Untemehrner Umsatzsteuer von

Steuerrechts zusammenhngen, die von seinem Gesamtumsatz zahlen, er kann
Land zu Landverschiedensind. Dazu kommt jedoch die Umsatzsteuer absetzen, die ilam
da die neuen Umsatzsteuergesetze die von anderen Unternelmern in Rechnung
Terninologie benutzen, die in den frheren gestellt wurde. Folglich stellt die MWS

Gesetzengebruchlichwar. auf zwischenbetrieblcheTransaktionen, die
dieser Steuer unterliegen, keie echte Be-

ALLGEMEINE BESCHREIBUNG DES lastung dar, sondern nur einen R.echnungs-
MEHRWERTSTEUERSYSTEMS IN DEN posten, der weitergegeben wird, denn der
NIEDERLANDEN Untemehmer,der diese Umsatzsteuerzahlen

Entgegen ihrer Bezeichnung ist die MWS in mu, ist berechtigt, sie unverzglich mit
den Niederlaidenebenso wie in den anderen seiner eigenen Steuerschuld zu verrechnen.

Mitgliedstaatenkeine Steuer auf den Melr- Die Hhe des Satzes ist deshalb bei zwischen-
wert (Einkommensteuer),sondem eine reine betrieblichen Transaktionen von geringer
Verbrauchsteuer. Auch die Richtlinien ge- Bedeutung, und die Besteuerung dieser
hen von dieser reinen Verbrauchsteueraus. Transaktionen wirft normalerweise keine
AufGrunddieserTatsachewerdenInvestitio- Finanzierungsproblemeauf Die Steuer wird
nen nicht als gesonderteBesteuerungsobjekte erst dann zu einer echten Belastung, wenn

angesehen. Bei dem Umsatz von Investi- die Lieferungenund sonstigenLeistungenfr
tionsgtern dagegen, wird MWS erhoben Abnehmer durchgefhrtwerden, die keinen
und entrichtet, die jedoch dem Benutzer Anspruch auf Vorsteuerabzug haben, weil

grundstzlch unverzglch voll erstattet se kene Unternehmersnd. Wenn der Ein-
wird. Nur in der bergangszeit nach Ein- zelhandel nicht als Steuerstufe eingeschaltet
fhrung des MWS-Systemswird eine Aus- ist, was in den Niederlanden aber nicht der
nahme hiervon gemacht, auf die ich im Fall ist, wirkt sich die Steuer auf der Stufe

folgenden zurckkommenwerde. vor dem Einzelhandel als echte Belastung
Die MWS ist eine Netto-Umsatzsteuer, aus, weil in diesem Fall der Einzellandel
d.h. aufjeder Stufe wird eine Steuer nur von

demjenigen Teil des Wertes des Umsatzes I. Siehe Art. 2 der Richtlinie LI.
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nicht zum Vorsteuerabzug berechtigt ist. Bei dem Null-Satz besteht Anspruch auf
Die eigentliche Steuerlast liegt deshalb im- Vorsteuerabzug, im Falle der Befreiung be-
mer auf der letzten Stufe des MWS-Sys- steht dieser Anspruch nicht. Der Null-Satz
tems. Um zu einer neutralen Steuerbelastung ist deshalb theoretischkorrekter. In Deutsch-
in den Preisen von Waren und Dienst- land wurde dieser Punkt technisch etwas

lestungen fr die Abnehmer zu gelangen, anders geregelt. In 4 des deutschen Um-

sollte der Einzelhandel als Stufe in das satzsteuergesetzes I967 werden eine Anzahl
MWS-System eingeschaltet werden. Dies steuerfreier Leistungen aufgezhlt. In I5,
ist der Fall in Frankreich, Westdeutschland Abs. 2 wird das Recht auf Vorsteuerabzug
und den Niederlanden; in Italien dagegen verweigert mt Ausnahme der in 4, I - 5
wird es sehr wahrscheinlich anders sein. aufgezhlten Leistungen. Nach der nieder-
Im belgischen Gesetzentwurf wrd der lndischen Terminologie ist deshalb der
Einzelhndler grundstzlich als umsatz- Null-Satz anwendbar auf Leistungen ge-
steuerpflichtiger Unternehmer betrachtet; m 4, I - 5, whrenddie Befreiungfrdie
nur im Falle der kleineren Einzelhndler brgen in 4 genannten Leistungen gilt.
wird die Besteuerung auf der vorher- In dem belgischen Gesetzentwurf finden

gehenden Stufe erfolgen. sich Befreiungen mit dem Recht auf Vor-
Die nederlndischen MWS-Stze betragen steuerabzug- vergleichbar also dem nieder-
heute Iz v.H. und 4 v.H. Das Gesetz ent- lndischenNull-Satz- in den Artikeln 39-43;
hlt auch einen Null-Satz; das bedeutet, da in Art. 44 werden eine Reihe von Befrei-
der Umsatzncht steuerpfichtigist, wlrend ungen aufgezhlt, fr die kein Vorsteuer-
der Anspruch auf Vorsteuerabzug besteht. abzug gewhrt wird. Es handelt sich dabei
Dieser Null-Satz hat technischen Charakter. also um Befreiungen im Sinne des nieder-
Mit wenigen Ausnahmen (Tageszeitungen) lndischen Gesetzes (siehe auch Wortlaut
findet er keine Anwendung auf Waren fr von Art. 45 des belgischen Gesetzentwurfs).
den Verbrauch im Inland, sondern nur auf Auerdem besteht eine Abweichung auf
Ausfuhrlieferungen und Leistungen fr Grund der Vorschrift fr kleine Unterneh-
auslndische Auftraggeber. mer n Art. 25 des niederlndischenGesetzes.

Dieses Vorschrift bestimnt, da ein Unter-
ABWEICHUNGEN VON DEM SYSTEM nehmer - eine natrliche Person - keine
Im groen ganzen liegt sowohl dem nieder- MWS zu zahlen braucht, wenn seine MWS-
lndischen als auch dem deutschen Gesetz Schuld im Jahr durchschnittlichf 1.200 oder
die Theorie der reinen MWS zu Grunde, weniger betrgt. Liegt sie hher, aber mmer

jedoch wird sie erheblich engeschrnkt noch unter f 3000, so braucht er nur enen
durch die Regelung der Befreiungen. Teil dieser Steuer zu entrichten. Auch das
hlichdem deutschen Gesetz und n ber- deutsche Gesetz enthlt in I9 eine Vor-

einstimmung mit der Richtlinie 2 (Art. II, schrift fr Kleinunternehmer, die jedoch
Abs. 2) besteht kein Anspruch auf Vor- et:was anders ausgestaltet ist.

steuerabzug, wenn die Lieferungen oder Ferner enthlt das nederlndische Gesetz

sonstige Leistungen von der Umsatzsteuer ene Sonderbestimmung fr Bauern, Ge-
befreit sind.2 Dadurch wrde eine kumulie- mse- und Gartenbaubetriebe, fr Forst-
rende Wirkung zustande kommen. Man wirtschaft und Viehzchter.3
mu die Regelung der Befreiungenvon dem 2. Art. I5, Abs. 2 des Gesetzes.
oben erwhnten Null-Satz unterscheiden. 3 Art. 27 des Gesetzes.
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Diese Unternehmer werden auf Grund System der MWS die Lieferungen und son-

einer Rechtsfiktion ncht als Unternehmer stigen Leistungen mittels Wirtschaftsgtern
betrachtet und sind daher ncht umsatz- des Anlagevermgens und mittels Lager-
steuerpflichtig, haben aber auch keinen vorrten ausgefhrt wrden, die noch nach

Anspruch auf Vorsteuerabzug. Die Abneh- dem alten System besteuert worden waren.

mer dieser Unternehmer erhalten einen Um dies zu verhindern, mte theoretisch

Pauschal-Abzugetwa in Hhe der zuvor gesehen im Zeitpunkt der Umstellung eine

auf die Produkte der Bauern usw. gezahlten Erstattung der alten Umsatzsteuer auf die

Steuer. Diese Bestimmung ist sehr hnlich Wirtschaftsgter des Anlagevermgensund

derjenigen in 24 des deutschen Umsatz- das Vorratsvermgendes Unternehmensge-

steuergesetzes I967 fr Bauern usw., unter- whrt werden. Diese Erstattung war jedoch
scheidet sich jedoch von der deutschen Be- fr clie niederlndischen Steuerbehrden

stimmung insofern, als Bauem in dem nie- unnglichdurchzufhren.Allerdingswurde
derlndischen Gesetz ncht als Unternehmer der grere Teil der Umsatzsteuer vom

gelten. Dies hat einige Konsequenzen, auf Vorratsvermgenerstattet; die Umsatzsteuer

die wir hier nicht nher eingehen. Sowohl auf die Wirtschaftsgter des Anlageverm-
das niederlndische als auch das deutsche gens dagegen wurde nicht erstattet. Im

Gesetz gibt den Bauern usw. die Mglich- Gegenteil, die Umsatzsteuer auf nach dem

keit, fr de Besteuerung ihrer Umstze I. Januar I969 importierte oder gelieferte
nach den agemeinen Vorschriften des Ge- Wirtschaftsgtern ist in den ersten Jahren
setzes zu optieren. nicht einmal voll abzugsfhig. Die dies-
In Art. I6 des niederlndischen Gesetzes ist bezgliche Vorschrift ist in Art. 45 des nie-

die Mglichkeit vorgesehen, zu bestimmen, derlndischen Gesetzes enthalten. In den

da die Umsatzsteuer auf bestimmte Liefe- Jahren I969, I970 und 97r ist die Steuer

rungen und sonstige Leistungen nicht von Wirtschaftsgtern des Anlageverm-
abzugsfhig ist. Damit soll vermieden wer- gens nur teilweise abzugsfhig, und zwar

den, da Leferungen und sonstige Leistun- zu 30 v.H., 60 v.H. oder 90 v.H. je nach

gen, die nicht fr gewerbliche oder beruf- dem, ob die Lieferung oder Einfuhr I969,
liche Zwecke, sondern fr den Eigenver- I97O oder I97I erfolgt.
brauch bestmmt sind, steuerfre ausgehen. Diese bergangsregelung bewirkt selbst
Dies erinnert an den Eigenverbrauch in nach der Umstellung auf de MWS eine

I, Abs. I, 2c des deutschen Umsatzsteuer- kumulative Belastung von Waren und

gesetzes I967.4 Die Mglchkeit gem Denstlestungen, die n den Niederlanden
Art. I ist nzwischen genutzt worden. Die ausgefhrtwerden. Sie entsprichtm wesent-

Verweigerung des Rechtes auf Vorsteuer- lichen der bergangsregelungin dem deut-

abzug hat keine groe wirtschaftlche Be- schen Gesetz. In 28 des deutschen Umsatz-

deutung, verursacht jedoch verwaltungs- steuergesetzes I967 istebenfallsdieErstattung
technischeProbleme. der alten Umsatzsteuer vorgesehen; durch

30 wrd der Abzug der frher auf Wrt-

BERGANGSVORSCHRIFTFR WIRT- schaftsgter des Anlagevermgensgezahlten
SCHAFTSGTER DES ANLAGEVERMGENS Steuer ebenfalls nur stufenweise eingefhrt.
Bei der Umstellung von dem alten System
der kumulativenUmsatzsteueraufdie MWS 4. Siehe auch Art. 45, Abs. 2 des belgischen Ge-

bestand das Problem darin, da unter dem setzentwurfs.
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Die technische tLegelung ist im deutschen einheimischenProdukte autraten.

Gesetz allerdings anders als im niederlndi- Seit dem I. Januar I969 gilt fr Einfuhren
schen. Zuerstwird ein voller Vorsteuerabzug und fr Lieferungen in den Niederlanden

gewhrt, und dann wird eine Investitions- derselbe Umsatzsteuersatzvon I2 v.H. oder
steuer von den Wirtschaftsgternerhoben. 4 v.H. Dies bedeutet jedoch, da de Um-

Auch der belgische Gesetzentwurf enthlt satzsteuerbelastung der auslndischen Pro-

eine hnliche bergangsvorschrift. dukte iin jedem Fall etwas geringer ist als
Fr das Vorratsvermgen ist in Art. 99 des die der entsprechenden niederlndischen
Entwurfs eine Erstattung der Umsatz- Erzeugnsse. Der Grund herfr st, da auf
steuer (taxe de transmission), der Sonder- den niederlndischen Produkten abgesehen
steuer bei entgelt:lichen bertragungen von von der bei Lieferung erhobenen Umsatz-

beweglichen Sachen und Werkleistungen steuer von I2 oder 4 v.H. nocl etwas zu-

(taxe de facture sur les transmissions und stzliche Umsatzsteuer liegt, und zwar infol-
taxe de facture sur les entreprisesd'ouvrage), ge der bergangsvorschriftfr Wirtschafts-
der Luxussteuer (taxe de luxe), der Sonder- gter des Anlagevermgens, denn die Um-

steuer auf Vermietung und Verpachtung satzsteuer auf vor dem I. Januar I969 ange-
von Sachen und Rechten (taxe sur les loca- schaffen Wirtschaftsgtem wurde nicht
tions de choses mobilires) und der Befrde- erstattet, und die Umsatzsteuerauf zwischen

rungsteuer (taxe sur les transports)vorgese- dem I. Januar I969 und dem 3 LI. Dezember
hen. Nicht erstattet wird die alte Umsatz- I97I angeschaffen Wirtschaftsgtern wird
steuer von Wrtschaftsgtem des Anlage- nur teilweise erstattet werden. Zustzlich

vermgens, und Art. Ioo des Entwurfs zu der Steuer von I2 oder 4 v.H. bewirkt
bestimmt, da die Steuer auf die Wirt- diese Regelung eine Extrabelastung von

schaftsgter fr einen Zeitraum von vier schtzungsweise I bis 3 v.H. je nach dem,
Jahren nach Inkrafttreten des Gesetzes nur ob diese Extrabelastungber einen lngeren
teilweise abzugsfhig ist. oder krzeren Zeitraum verteilt wird.

Vor dem I.L Januar I969 wurde die nieder-
DIE BEDEUTUNG DER BERGANGS- lndische UmsatzsteueraufExporteerstattet.

VORSCHRIFT (FR WIRTSCHAFTSGTER Auch diese Erstattung erfolgte pauschal,
DES ANLAGEVERMGENS)FR DEN so da der erstattete Betrag manchmal zu

INTERNATIONALEN HANDEL hoch, in vielen Fllen aber auch zu niedrig
Die Einfhrungder MWS wirkt sich aufdie war. Seit dem I. Januar I969 sind Ausfuhr-
Einfuhrbesteuerung und die Befreiung von lieferungen umsatzsteuerfrei, weil fr sie

Exporten von der Umsatzsteuer aus. Bisher der Null-Satzgilt. Das bedeutet jedoch nicht,
wurde eine Ausgleichsteuer bei der Einfuhr da auf diesen Ausfuhrlieferungenkeinerlei
in de Niederlande erhoben. Diese Steuer niederlndische Umsatzsteuer mehr liegt.
wurde so berechnet, da die eingefhrten Die bergangsbestimmungfr Wirtschafs-
Waren ungefhr dieselbe oder eine etwas gter des Anlagevermgens bewirkt auch

geringere steuerliche Belastung zu tragen fr diese Lieferungen eine Extrabelastung,
hatten als die niederlndischenProdukte. Die weil der Selbstkostenpreis der exportierten
Prozentstze der von den Einfuhren zu Ware einen kleinen Betrag an Umsatz-

erhebenden Steuer wurden pauschal be- steuer auf Wirtschaftsgter des Anlagever-
rechnet, so da natrlich gewisse Unter- mgens enthlt, der auch hier etwa I bis 3
schiede zu der steuerlichen Belastung der v.H. des Warenpreisesausmacht.
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Dieselbe Situation besteht bei Einfuhren Dieser weltweite Begriffdes Unternehmers
nach und Ausfuhren von Deutschland, und ist sowohl fr die Erhebung der Umsatz-
dasselbe gilt in absehbarer Zeit auch fr steuer als auch fr den Abzug von Steuern,
Einfuhrennach und Ausfuhrenvon Belgien, die dem Untemehmer in Rechnung ge-
und zwar auf Grund hnlcher bergangs- stellt wurden, von Bedeutung. Wenn ei
vorschriften fr Wirtschaftsgter des An- auslndischer Unternehmer eine Lieferung
lagevermgensin diesen Lndern. oder sonstige Leistung in den Nederlanden
Es ist deshalb ganz bestimmt bertrieben zu ausfhrt, ist die Leistung grundstzlich
behaupten, die Einfhrung der MWS in steuerpfichtig,obwohl in vielen Fllen nicht
einem bestimmten Land, das eine solche der auslndische Untemehmer, sondern
bergangsbestimmung hat, sei gleichbe- vielmehr der Abnehmer der Lieferung oder
deutend mit einer verschleerten Abwer- Dienstleistung de Steuer wird entrichten
tung, gegen die andere Lnder Gegen- mssen. Wenn andererseits dem auslndi-
manahmen ergreifen mssen. In den ersten schen UnternehmernederlndischeUmsatz-

Jahren nach der Umstellung auf die MWS steuer auferlegtwird, kann er die Steuer von

werden die Ausfuhren nmlich von der den niederlndischen Finanzbehrden zu-

nationalen Umsatzsteuernicht weitergehend rckfordem. Dies wird in einem der folgen-
befreit als unter dem alten Umsatzsteuer- den Kapitel dieses Artikels noch m einzelnen
system. Falls man wirklich von einer ver- behandelt.
schleierten Abwertung sprechen knnte, so

knnte es sich lediglich um eine Abwertung DER ORT DER LIEFERUNG ODER SONSTI-

von einigen wenigen Prozenten handeln, GEN LEISTUNG NACH NIEDERLNDI-

verteilt ber eine verhltnismig groe SCHEM RECHT

Anzahl von Jahren, d.h. auf soviele Jahre, Die Antwort auf die Frage, wo eine Liefe-
wie die bergangsbestimnungfr Wirt- rung oder sonstige Leistung durchgefhrt
schafsgter des Anlagevermgenssich noch wird, ist entscheidend fr de Antwort auf
auf die Selbstkostenpreise der exportierten die Frage, ob die Lieferung oder sonstige
Waren auswirkt. Leistung der niederlndischen Umsatzsteuer

unterliegt. Nur solche Lieferungen und
BEGRIFP DES UNTERNEHMERS sonstigen Leistungensind steuerpflichtig,die
Grundstzlich ist jeder ein Unternehmer im von Unternehmern im Rahmen ihrer
Sinne des niederlndischen Gesetzes,5 der Unternehmen in den Niederlanden ausge-
eine gewerbliche oder berufiiche Ttigkeit fhrt werden. Auerdemgibt es noch einen

selbstndig ausbt. Die Rechtsform ist steuerlichen Tatbestand, und zwar die Ein-
ohne Bedeutung. Der Untemehmer kann fuhr von Waren, die spter behandelt wird.
eine natrlichePerson, eine juristischePerson Der Ort, an dem eine Lieferung durch-
oder eine Vereinigung von natrlichen und gefhrtwird, ist

juristischen Personen sein, de geschftlich a) der Ort, an dem der Transport beginnt,
als Einheit handeln, ohne da diese Vereini- wenn die Waren bei der Lieferung befrdert
gung eine bestimmte Rechtsform erhalten werden mssen;
htte. Nationalitt und Ort der Niederlas- b) in anderen Fllen der Ort, an dem sich
sung sind ebenfalls ohne Bedeutung. Die

gewerbliche oder berufliche Ttigkeit kann 5. Art. 7, Abs. I des Gesetzes.
auerhalb der Niederlandeausgebtwerden. 6. Art. I des Gesetzes.
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de Ware im Zeitpunkt der Lieferung be- Ortes der Dienstleistung n dem nieder-

fndet.7 lndischen Gesetz bedeutet in Wirklichkeit

Diese Bestimmung des Ortes der Leferung nicht, da alle Dienstleistungen, die in den

steht inm Einklang nit der Rchtlinie 2 Niederlanden gem deser Beschreibung
(Art. 5, Abs. 4); auch das deutsche Umsatz- erbracht werden, auch der niederlndischen

steuergesetz I967 ( 3, Abs. 6 und 7) be- Umsatzsteuer unterliegen. In bestimmten

schreibt den Ort der Lieferung auf diese Art. Fllen (Leistungen fr auslndische Auftrag-
In Belgien ist dieser Punkt etwas anders ge- geber) werden Korrekturenmittels des Null-

regelt: der belgscheGesetzentwurfbestimmt Satzes vorgenommen.

zuerst den Zeitpunkt der Lieferung n Art. Das deutsche Gesetz enthlt fr die Bestim-

I 5 und dann erst (s. Art. I6) den Ort der mung des Ortes der Dienstleistungein drit-

Lieferung, der auf den Ort festgelegt wird, tes Kriterium. In diesem Gesetz ist nmlich

an dem sich de Ware m Zeitpunkt der der Ort der Dienstleistung mit dem Ort

Lieferungbefand. verbunden, an dem der Unternehmer, der

Wenn Waren in die Niederlande cinge- die Dienstleistung erbringt, seine Ttgkeit
fhrt werden, findet deshalb die Lieferung hauptschlich ausbt ( 3, Abs. Io). Nur bei

durch den auslndischen Unternehmer stets Befrderungsleistungen st der Ort der

im Ausland statt, ungeachtet der m Vertrag Dienstleistung ebenso wie im niederlndi-

festgelegten Lieferbedingungen,es sei denn, schen Gesetz der Ort, an dem die Befrde-
die Waren werden zuerst eingefhrt, und rung tatschlich stattfindet. Das detsche

der Abnelmer wird erst danach gefun- Gesetz enthlt ebenfalls Bestimmungen des

den. Wenn umgekehrt Waren aus den Inhalts, da auch dann, wenn der Ort der

Niederlanden in ein anderes Land geliefert Dienstleistung in Deutschland liegt, nicht

werden, liegt der Ort der Lieferung stets in inmer MWS erhoben wird. In 4, Nr. 3

den Niederlanden. In Deutschland wurde des deutschen Umsatzsteuergesetzes I967
dieser Punkt genauso geregelt. werden bestimmte Leistungen fr auslndi-

Der Ort der Dienstleistungwurde im nieder- sche Auftraggeber, de in 8 ausfhrlich
lndischen Gesetz anders geregelt als in der definiert werden, von der MWS befreit bei

Rchtlinie 2. In Art. 6, Abs. 3 der Richtlinie gleichzeitigemAnspruchaufVorsteuerabzug.
2 wird der Ort, an dem die Dienstleistungin Der belgsche Gesetzentwurf (Art. 2I) be-

Anspruch genommen wird, als der Ort der trachtet den Ort, an dem die Dienstleistung
Erbrngung betrachtet. In dem niederlndi- in Anspruch genommen wird, als den Ort

schen Gesetz (Art. 6, Abs. 2) st der Ort der der Dienstleistung. Falls nicht das Gegenteil
Dienstleistung grundstzlich mit dem Ort erwiesen ist, wird angenommen, da de

identisch, an dem der Unternehmer, der die Dienstleistung in Belgien in Anspruch ge-

Dienstleistung erbringt, wohnt oder seine nommen wurde, wenn eine der Vertrags-
Niederlassung hat. Nur im Falle von Be- parteien n Belgien ansssig ist.

frderungsleistungenwird der Ort, an dem Die Regelung der Befrderungsleistungen
die Befrderung faktisch erfolgt, als Ort ist dieselbe wie in den Niederlanden und jn

der Dienstleistungbezeichnet.Wir verweisen Deutschland.
ferner auf den Wortlaut von Art. 6, Abs. 2 Um eine Doppelbesteuerung oder eine

im Supplement. Die Beschreibung des Nichtbesteuerung von Dienstleistungen zu

vermeiden, erscheint eine Harmonisierung
7. Art. 6, Abs. I des Gesetzes. der Bestimmungen bezglich des Ortes
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einer Dienstleistung in den EWG-Gesetzen sche Unternehmer eine Lieferung oder
notwendig. Dienstleistung z.B. fr eine Privatperson

durchfhrt, so ist die Umsatzsteuervon ihm
LIEFERUNGEN ODER DIENSTLEISTUNGEN selbstzuentrichten.
AUSLNDISCHER UNTERNEHMER

Auf Grund der Defnition des Ortes der LIEFERUNGEN ODER SONSTIGE

Lieferung wird dieser Ort wahrscheinlich LEISTUNGEN FR AUSLNDISCHE
bei Einfulrlieferugen stets im Ausland UNTERNEHMER

liegen, so da ein auslndischer Unterneh- Hufg wird einem auslndischen Unter-
mer, der Waren n die Niederlande schickt, nehmer Umsatzsteuer fr Lieferungen oder
keine steuerpflichtige Lieferung ausfhrt. sonstige Leistungen auferlegt, die fr ihn in
Er fhrt jedoch mglicherweise dan eine den Niederlanden ausgefhrt werden, wh-
steuerbare Lieferung aus, wenn er Waren rend er selbst in den Niederlanden keine
einflrt und dann aus den Lagerbestnden Leistungenerbringt. Des wre z.B. der Fall,
verkauft. Was die Sonstige Leistungen wenn ein auslndischer Unternehmer, der
anbelangt kann es oft passieren da eine in den Niederlanden Werbekosten sowie
steuerbare Leistung inin den Niederlanden Reise- und Hotelspesen macht, Beratungs-
vorliegt. Dies bedeutet nicht, da der Aus- denste in Anspruch nimmt usw., aus dem
lnder, der in den Niederlanden eine Ausland Waren sendet, de er einem nieder-
steuerbare Lieferung oder sonstige Leistung lndischen Abnehmer verkauft hat. Der
ausfhrt, immer MWS zahlen mu. Art. I2 Ort der Lieferung befindet sich dann im
des UmsatzsteuergesetzesI968 sieht vor, da Ausland, so da der auslrdische Unterneh-
ein Unternehmer, der in den Niederlanden mer mit seinen Verkufen nicht der nieder-
eine Lieferung oder sonstige Leistung aus- lndischen MWS unterliegt. Die Wer-
fhrt, jedoch nicht im Knigreich wohnt beagentur, das Hotel in dem er bernachtet
oder ansssig ist ud dort keine Betrieb- hat, berechnen ihm jedoch MWS. Diese
sttte hat, selber keine Umsatzsteuer zu MWS kann er von den niederlndischen
zahlen braucht, wenn der Abnehmer der Steuerbehrden zurckverlangen. Das Ge-
Lieferung oder sonstigen Leistung ein Un- setz erlegtkeine besonderenBeschrnkugen
ternehmer, der im Knigreich wohnt oder bezglich auslndischer Unternehmer auf.
ansssig ist, oder ein im Knigreichansssiges Das deutsche Gesetz( I5, Abs. I) begrndet
Steuersubjekt im Sinne des Allgemeinen den Anspruch auf Erstattung nur fr den
Gesetzes ber die staatlichen Steuern ist.8 Unternehmer, der in Deutschland Liefe-
In diesen Fllen wird der Abnehmerfr die rungen oder sonstige Leistungen durch-
Lieferung oder sonstige Leistung besteuert. fhrt oder dort seinen Stz oder eine Be-
Wenn jedoch der oben erwhnte auslnd- triebsttte hat

Auch der belgische Gesetzentwurf(Art. 45)
8. Steuersubjekte in Sinne des Allgemeinen sieht enen Anspruch auf Erstattung der
Gesetzes ber die staatlichen Steuern knnen zuvor gezallten Umsatzsteuer nur fr die-
einschlieehJuristischePersonen,Personerunter- jenigen auslndischen Untemehmervor, die
nehmen, Firmen und Gesellschaften (com- Lieferungen oder sonstige Leistungen in
panies), sonstige Personenvereinigungen,Unter-

Belgien ausfhren. Der auslndische Unter-nehmen ffentlich-rechtlicher Krperschaften
und Beteiligungen(Siehe Art. 2 des Allgemeinen nehner wird wahrscheinlich auch einen
Gesetzes; Algemenewet inzake rijksbelastingen). verantwortlichen Vertreter ernennen ms-

3z8



A.E. DE MOOR

sen, wenn er selbst keine Betriebsttte in er keine Umsatzsteuer zu zallen braucht,
Belgien hat (Art. 55 des Gesetzentwurfi). kann er an denselben Inspektor einen Antrag
Nach dem franzsischen Recht mu der auf Erstattung der MWS richten, die ihm
auslndische Unternehmer ebenfalls einen in 1Lechnung gcstellt wurde. Wenn er sich

steuerlichen Bevollmchtigtenin Frankreich an den Inspektor wendet, wird dieser ihm

haben, wenn er die Erstattung der ihn in ein Formular zusenden, auf dem die Erstat-

Rechnung gestellten MWS erlangen will. tung beantragt werden mu. Die Erstat-

All diese Forderungen bestehen n den Nie- tungsantrge mssen normalerweise viertel-
derlanden nicht. Trotzdem ist es nicht ganz jhrlich eingereicht werden, jedoch kann
leicht, die Erstattung zu erlangen. auch ein monatlicher Antrag gestellt wer-

den, wenn es sich um hohe Betrge handelt.
VERFAHREN FR DIE BEANTRAGUNG Die Originalrechnungen, auf denen die
EINER ERSTATTUNG MWS gesondert ausgewiesen ist, mssen

Obwohl das niederlndische Gesetz grund- zusammen mit dem Antrag vorgelegt
stzlich keine Beschrnkungen fr die Er- werden. Die Rechnungen werden dem

stattung der MWS an Auslnder auferlegt, auslndischen Unternehmer zurckgereicht.
gibt es in der Praxis einige verwaltungs- Auerdem mu der auslndische Unter-

technische Schwierigkeiten, weil die nie- nehmer einen Wohnsitz in den Nederlanden
derlndischenFinanzmterzu der Erstattung angeben. Dies kann eine Postschliefach-
natrlich nur dann bereit sind, wenn ein nummer sein oder auch z.B. de Adresse

Anspruch auf Erstattung gem den gesetz- einer Bank. Schlelich mu der Auslnder
lichen Bestimmungen besteht. noch ein Postscheck-oder Bankkonto ange-
Wenn ein auslndischer Unternehmer in ben, auf das der erstattete Betrag berwiesen
den Niederlandeneine Betriebsttte unter- werden kann.
hlt, ist fr ihn der Steuerinspektor des Der auslndische Unternehmer kann enen

Bezirks zustndig, in dem seine Betrieb- in den Niederlanden lebenden Vertreter

sttte liegt. In diesen Fllen wird der aus- ernennen, der berechtigt ist, die Erstattungs-
lndische Unternehmer gewhnlich auch in antrge einzureichen und de erstatteten

den Niederlanden Lieferungen und sonstige Betrge entgegenzunehnen. Im Gegensatz
Leistungen bewirken, und dann findet auf zu der Regelung in anderen Lndern ist der
ihn dasselbe Verfahren Anwendung we auf Unternehmer hierzu jedoch ncht verpflich-
einen niederlndischen Unternehmer. tet.

Wenn der auslndische Unternehmer keine Wenn an den zustndigen Inspektor ein

Betriebsttte in den Niederlanden hat, ist Antrag gestellt wird, kann der Unternehmer
stets - abgesehen von einer unbedeutenden die Aufforderung erwarten dies und jenes
Ausnahme - der Inspektor fr Einfuhrzlle glaubhaft zu machen:
und Verbrauchsteuern in Den Haag, Wal- a. Wenn ein Auslnder eine Erstattung be-

dorpstraat 440, zustndig. Der auslndische antragt, mu er dem Inspektor glaubhaf
Unternehmer ohne Betriebsttte in den machen, da er Unternehmer ist, denn
Niederlanden mu an diesen Inspektor eine Personen, clie nicht Untemehmer sind, ha-

Erklrung ber die flligen Umsatzsteuern ben keinen Anspruch auf Erstattung der

richten, wenn er in den Niederlanden um- Umsatzsteuer. Dies gilt fr Niederlnder
satzsteuerpflichtigeLeistungen erbringt (z.B.
Warenlieferungenan Privatpersonen).Wenn 9. Art. 57 des AllgemeinenGesetzes.

329



GRENZBERSCHREITENDERVERKEHR UND MEHRWERTSTEUER

ebenso wie fr Auslnder. Der Nachweis, steuerpflichtigeLeistungen bewirkt, wie dies
da der AntragstellerUnternehmerist, kan z.B. bei Banken der Fall ist Bestimmte
auf verschiedene Weise gefhrt , werden. Leistungen der Banken sind steuerpflichtig,
Wenn der Antrag von einer bekannten Ge- andere wiederum, wie Kreditgewhrung,
sellschaft eingereicht wird, wird der Inspek- sind steuerfrei. Solche Unternehmer haben
tor wahrscheinlich ohne weiteres akzeptie- nur Anspruch auf Erstattung eines Teils der
ren, da es sich bei dem Antragsteller um thnen in Rechnung gestellten MWS. Wir
einen Unternehmer handelt. Wenn jedoch mchten diese Frage hier nicht weiter im
der Name des Unternehmers nicht inter- einzelnen behandeln, weil sie uns zu weit
national bekannt ist, kann der Inspektor fhren wrde. Wenn einer auslndischen
weitere usknfe fordern. Beispielsweise Bank in den Niederlanden MWS auferlegt
kann er nicht ohne weiteres beurteilen, ob wird, erhlt sie diese Steuer mglicherweise
ein Auslnder, der sich ihm gegenber als berhaupt nicht zurck, oder sie erhlt eine
Steuerberater bezeichnet, diesen Beruf auch volle Erstattung oder eine Telerstattung.
tatschlich ausbt. In diesem Fall kann der Das hngt davon ab, ob die Leistungen, fr
Inspektor eine Bescheinigung ber die Ein- die die MWS berechnet wurde, zur Durch-
tragung im Handelsregister verlangen. fhrung inmim Prinzip steuerfreier Leistungen,
b. Dem Inspektor mu glaubhaft gemacht steuerpflichtiger Leistungen oder beider
werden, da der auslndische Unternehmer Arten von Leistungen benutzt wurden. Es

Lieferungen oder sonstige Leistungen aus- versteht sich wohl von selbst, da auslndi-
fhrt, die in den Niederlanden steuer- sche Unternehmer, die nach dem nieder-
pfichtig wren, wenn er sie dort erbringen lndischen Gesetz sowohl steuerpflichtige
wrde. Wie oben ausgefhrt,sind bestinmte als auch steuerfreie Leistungen bewirken,
I,eistungen in den Niederlanden steuerfrei. sich n einer schwierigen Lage befinden,
Dann braucht keine MWS fr sie entrichtet wenn sie die Erstattung der niederlndi-
zu werdn, aber der Unternehmerhat dann schen Umsatzsteuer beantragen wollen.
auch keinen Anspruch au Vorsteuerabzug. Glcklicherweise sind in dem niederlndi-
Folglich liegt kein Grund vor, die dem aus- schen Gesetz nur verhltnismig wenige
lndischen Unternehmer in Rechnung ge-- Lieferungen oder sonstige Leistungen von

stellte Umsatzsteuer zu erstatten, wenn der der Steuer befreit, und von diesen Leistungen
Unternehmer Leistungen erbringt, die nach sind wiederum nur wenge in grenz-
den niederlndischenGesetzesbestimmungen berschreitenden Waren- und Dienstleis-
von der Steuer befreit sind. tungsverkehr von Bedeutung (siehe Auf-
Beispiel: Die Leistungenvon Versicherungen zhlung in Art. II des Gesetzes im Supple-
sind in den Niederlanden von der Steuer ment zu dieser Verffentlichung).
befreit, d.h. Versicherungsgesellschaftensind c. Schlielich karn der Inspektor noch den
fr diese Leistungen nicht umsatzsteuer- Nachweis dafr verlangen, da die Steuer,
pfichtig, haben folglich aber auch keinen deren Erstattung beantragt wird, fr Liefe-
Anspruch auf Vorsteuerabzug. Deshalb er- rungen und sonstige Leistungen im Rahnen
halten auch auslndische Unternehmer, die des Unternehmens des Antragstellers ent-

Versicherungsvertrge abschlieen, keine richtet wurde. Ein Unternehmer, der sich
Erstattung der ihnen berechneten Steuer. auf einer Geschftsreise in den Niederlanden
Schwieriger wird die Sache, wenn der befindet und dem auf seiner Hotelrechnung
Unternehmer sowohl steuerfreie als auch MWS berechnet wird, kann die Erstattung
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deser MWS beantragen. Befindet er sich fuhren inmer aufgeschoben. Die nm der

jedoch im Urlaub in den Niederlanden,kann Liste aufgefhrten Waren eignen sich nicht

er die ihm berechnete MWS nicht absetzen. fr den Verbrauch durch Privatpersonen, so

Der Inspektor kann deshalb Belege darber da bei einer Steuerstundung nicht die Ge-

fordern, da die Ausgaben im Auftrag und fahr der Steuerhinterziehungbesteht. Wenn

fr die Zwecke des Untemehmens gettigt ein auslndischer Unternehmer die in An-

wurden. Es hngt von der Art der Leistung hang A aufgezhlten Waren einfhrt, wird

ab, ob wetere Ausknfte verlangt werden. die Besteuerung ebenfalls aufgeschoben.
Wenn der auslndische Unternehmer in 2. Fr Unternelmerund fr Steuersubjekte
den Niederlanden Werbekosten gehabt im Sinne des AllgemeinenGesetzes ber die

oder Beratungsdienste in Anspruch genom- staatlichen Steuern, soweit diese Steuer-

men hat, mag der Inspektor ohne weiteres subjekte bereits nicht nach den allgemei-
davon ausgehen, da es sich um geschftliche nen Bestimmungen Unternehmer sind,
Aufwendungen gehandelt hat. Wenn ihm besteht die Mglichkeit einer Steuerstun-

nur Reise= und Hotelkostenentstanden sind, dung bei der Einfuhr auch solcher Waren,
kann der Inspektoreinen Nachweisber den de nicht in Anhang A aufgefhrtsind. Diese

Zweck der Reise fordern.1 Mglichkeit wird nur solchen Unterneh-
mern gewhrt werden, die in den Nieder-
landen eine Niederlassung haben. Aus-EINFUHR

Die Einfuhr von Gtern ist ein gesonderter lndische Unternehmer ohne Betriebsttte

Steuertatbestand.11 Grundstzlich wird die in den Niederlanden knnen deshalb nicht

Umsatzsteuerauf Einfuhrlieferungenbereits in den Genu dieser Mglichkeitkommen.
bei der Einfuhr fllig. Aber das niederlndi- Wenn Waren0 eingefhrt werden, die im

sche Gesetz bietet in Art. 23 die Mglichkeit, Zeitpunkt der Einfuhr bereits fr einen be-

die Besteuerung in bestimmten Fllen auf- stimmten niederlndischen Kunden be-

zuschieben (die sogenannte Steuerstundung stimmt sind, kann ene Steuerstundung ge-

bei der Einfuhr). Die Steuer wird dann erst whrt werden, wenn der niederlndische

fllig in dem Zeitpunkt, in dem sie wieder Kunde ermchtigt ist, eine Steuerstundung
abgesetzt werden kann, so da letzten Endes zu beantragen. Es findet dann nur eine Ver-

keine Steuer zu entrichten ist. rechnung der Umsatzsteuer statt, weil der

Art. 23 ist in zwei Fllen anwendbar: niederlndische Abnehmer in einem be-

I. Bei Waren, die in einer bestimmten stimmten Zeitpunkt die fr die Einfuhr
Lste aufgefhrt sind (Anhang A der Durch- fllige Steuer entrchten mu, gleichzeitig
fhrungsbestimmungzum Umsatzsteuerge- aber dese Steuer wieder absetzen kann.

setz I968) wird die Besteuerung der Ein- Unseres Wissens ist diese Steuerstundung in

der EWG einmalig. Anscheinend erwgt
Io. Die Teilnehmer des IFA-Kongressesknnen auch Belgien eine Steuerstundung bei Ein-
eine Erstattung der Mehrwertsteuer auf Regis-
trierungsgebhrnicht geltend machen. Zur Ver- fuhren aus den Niederlanden nach Belgien.
meidung administrativer Schwierigkeiten haben Unter dem alten Umsatzsteuersystemhatten
die Steuerbehrde in diesem Sonderfall ange- die Niederlande und Belgien bereits eine

ordnet, dass keine Mehrwertsteuer fakruriert Regelung, unter der die Umsatzsteuer auf
werdensoll. DieendgltigeMehrwertsteuerwird Einfuhren erst bei dem Abnehmer erhoben
von der niederlndischenGruppe bernommen
werden. wurde.

I I. Siehe Art. I des Gesetzes. Wird die Besteuerung ncht aufgeschoben,

33I



GRENZBERSCHREITENDERVERKEHR UND MEHRWERTSTEUER

so mu die Steuer sofort oder kurzfristigent- ren vor. Wenn keine Lieferung vorliegt
richtet werden. Wenn ein auslndischer (z.B. wenn ein UnternehmerWaren an eine
UnternehmerWareneinflrt, bestehenzwei Zweigniederlassung im Ausland sendet)
Mglichkeiten: ist von einem steuerbaren Tatbestand nicht
a. Die Waren werden in die Niederlande die Rede und einNu]1-Satzist also nicht not-

eingefhrt und dann von dem auslndischen wendig. Der Null-Satz ist in Liste II-a-2 des
Unternehmer aus den Lagerbestnden ver- Gesetzesenthalten.
kauf. In diesem Fall hat der auslndische Wie oben erwhnt, verhindert die Anwen-
Unternehmer selbst Anspruch auf Erstat- dung des Null-Satzes ncht, da ein kleiner
tung der Einfuhrumsatzsteuer.Oft wird der Rest an Umsatzsteuer in dem Preis der Wa-
auslndische Untemehmer eine Betrieb- ren enthalten ist, und zwar auf Grund der
sttte in den Niederlandenhaben, so da er bergangsvorschrif fr Wirtschaftsgter
mit der Lieferung der Waren umsatzsteuer- des Anlagevermgens.
pflchtig wird. Hat er keine Betriebsttte, so

kann er die Erstattung bei dem Inspektor in GRENZBERSCHREITENDER
Den Haag beantragen. Dabei kann sich je- DIENSTLEISTUNGSVERKEHR
doch herausstellen, da er noch Umsatz- Nach dem niederlndischenGesetz ist aufdie
steuer fr die Lieferung von Waren z.B. grenzberschreitendeWarenbefrderungder
an Privatpersonen schuldet. Die Vorschrift, Null-Satz anwendbar. Die grenzberschrei-
da bei Lieferung durch einen auslndischen tende Personenbefrderung fllt ebenfalls
Unternehmer der Abnehmer die Umsatz- in den Geltungsbereich des Null-Satzes,
steuer entrichten mu, ist - wie oben er- vorausgesetzt, da diese Befbrderung zur

whnt - nicht anwendbar auf Lieferungen See oder in der Lufi erflgt. Die Null-Stze
an Privatpersonen. sind in Liste II-b-I, z und 3 enthalten. Fer-
b. Huiger wird es so sein, da aus dem ner gilt der Null-Satz fr Dienstleistungen
Ausland eingefhrteWaren bereits fr einen bei der Vermittlung von Geschften, wenn

niederlndischen Abnehmer bestimmt sind. die Person, fr die die Leistung erbracht
Letzterer kann dann die Erstattung der bei wird, im Knigreich weder wohnt noch
der Einfuhr entrichteten Steuer beantragen ihren Sitz oder eine Betriebsttte dort hat
Wenn die Steuer bei der Einfuhr von dem (siehe Liste II-b-4). Schlielich ist der Null-
auslndschen Unternehmer entrichtet wor- Satz anwendbar auf Dienstleistungen, die
den ist, wird er diese Steuer natrlich dem von einer Person bezahlt werden, die weder
niederlndischenKunden in Rechnung stel- in den Niederlanden wohnt noch dort
len, der seinerseits wiederum die Erstattung ihren Sitz oder eine Betriebstttehat, voraus-

bei der Steuerbehrdebeantragen wird. gesetzt, da weder diese noch eine andere
Person, fr die die Leistung erbracht wird,

AUSFUHR VON WAREN den Nutzen von dieser Leistung in den Nie-
Wenn Waren von einem Unternehmer derlandenhat (siehe Liste II-b-5).
ausgefhrt werden, findet der Null-Satz
Anwendung. Da der exportierende Unter- AKTIVER UND PASSIVER VEREDELUNGS-

nehmer Anspruch auf Vorsteuerabzug hat, VERKEHR

tragen die Lieferungenkeine Steuer, weil bei Das neue Umsatzsteuergesetzin den Nieder-
hrer Ausfuhr keine Steuer erhoben wird. landen gewhrt keine Befreiungen fr den
In diesem Falle liegt eine Lieferung von Wa- aktiven Veredelungsverkehr. Das ist nicht
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erforderlich, weil im System des Vor- von Knstlern, Theaterensembles und Or-

steuerabzugs die bei der Enfuhr in die Ne- chestern, von Geschftsleuten, Fachleuten
derlande entrichtete Umsatzsteuer automa- auf dem Gebiet der Organisation und Ar-
tisch erstattet wird. Die Lohnveredelung beitsrationalisierung oder von Experten fr
mu auch in solchen Fllen, wo sie als Be- topographischeVermessungenbentigtwer-

oder Verarbeitungsvorgangbezeichnet wer- den, ferner Maschinen, Apparate, Gerte
den kann, als eine Leistung im Auftrag eines usw., die eingefhrt werden, um vor dem
auslndischenAuftraggebers betrachtet wer- endgltigen Kauf erprobt oder getestet zu

den, so da gem Liste II-b-5 der Null- werden usw. usw. In all diesen Fllen wird
Satz anwendbar ist. Falls die veredelten Pro- die Befreiung vom Einfuhrzoll und von der
dukte ganz oder teilweise in den Nieder- Umsatzsteuer gewhrt, da die Waren nach
landen verkauft werden, fhrt der auslnd- einer verhltnismig kurzen Zet aus den
dische Auftraggeberbezglich dieser Waren Niederlanden wieder ausgefhrt werden.
eine Lieferung aus, fr die der Abnehmer Es kommt manchmalvor, da de Befreiung
gem Art. I2, Abs. 2 des Gesetzes steuer- gem Art. 53 nicht anwendbar ist, obwohl
pfichtig ist. Der Teil der Leistung, der sich die Waren nur kurze Zeit in den Nieder-
auf die nach Veredelung in den Nieder- landen verbleiben,so da die Nchtbefreiung
landen verkauften Gter bezieht, kann zu einer auerordentlich hohen Umsatz-
ebenfalls den Null-Satz erhalten. Infolgedes- steuerbelastung fhren wrde. Diese Be-
sen kann der auslndische Auftraggeber lastungentstehtdann, wennWirtschaftsgter
vllig auerhalb des Besteuerungsbereichs des Anlagevermgens in der bergangs-
bleiben. periode eingefhrt werden, in der die Um-
Auch die Befreiung des passiven Verede- satzsteuer auf Einfuhren ncht voll absetzbar
lungsverkehrsgiltnichtfrdie Umsatzsteuer, ist. Wenn es sich um Material aus dem Aus-
es sei denn, dass es sich handelt um Waren de land handelt (Krne, Bulldozer, Bohr-
im Ausland repariert sind und wieder ein- maschinen usw.), mit dessen Hilfe Arbeiten
gefhrtwerden. in den Niederlanden ausgefhrt werden,

kann die Umsatzsteuer in voller Hhe bei
VORBERGEHENDEEINFUHR VON WIRT- der Einfuhr erhoben werden (de in der
SCHAFTSGTERN DES ANLAGEVERM- bergangsperiode nur teilweise absetzbar
GENS ist), whrend bei der Wederausfuhr ein
Der Zolltarif1960 enthlt einige Befreiungen Teil der Umsatzsteuer erstattet wird, die
vom Enfuhrzoll in Fllen der vorber- nach der Enfuhr nicht voll abzugsfhig
gehenden Einuhr, und diese Befreiungen war.12

wurden auch als fr die Umsatzsteuergltig
erklrt. In Art. 53 der Verordnung ber de VORBERGEHENDE AUSFUHR VON

Befreiungengem Zolltarif I960 wird eine WIRTSCHAFTSGTERN DES ANLAGE-

lange Reihe von Waren aufgefhrt, die im VERMGENS
Falle der vorbergehenden Einfuhr vom Wenn Wirtschaftsgter des An]ageverm-
Enfuhrzoll und von der Umsatzsteuer be- gens z.B. zum Zwecke der Reparatur aus-

freit werden. Zu diesen Waren gehren gefhrt werden, findet bei Wiedereinfuhr
auch einige, die als Wirtschaftsgter des

Anlagevermgens zu betrachten sind. Wir I2. Siehe Ministerieller Erla vom I9. Mai
erwhnen zum Beispiel: Gegenstnde, die x969 - Nr. D 9/1781 OB-BTW 122.
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eine Befreiung von der Umsatzsteuer ge- Produktion des Wirtschaftsgutes fllig.
m dem Zolltarf statt. Die Steuer wird Wenn jedoch das zur Verfgung gestellte
dann, grob gesprochen, nur von den R.epa- Wirtschaftsgut bereits zuvor von dem Un-

raturkosten erhoben. Diese bei der Einfuhr ternehmer in seinem Unternehmen benutzt

erhobene Steuer ist immer voll absetzbar. worden st, brauchen die Produktionskosten

Wenn jedoch die im Ausland ausgefhrten nicht den Wert des alten Wirtschaftsgutes
Ieparaturen von solchem Ausma waren, einzuschlieen. Die Steuer, die entrichtet

da von den Gtem gesagt werden kann, wurde, um das Wirtschaftsgutverfgbar zu

da sie praktisch neu be- oder verarbeitet haben, ist dann whrend der bergangs-
worden sind, so wre eine neue Besteuerung periode nur teilweise abzugsfhig.
die Folge, und zwar auf Grund von Art. 3 Wenn die im Ausland ausgefhrtenRepara-
-I-h des Gesetzes. In diesem Fall geht es turen nicht so weitreichend waren, da sie

nmlich um die Herstellung von Wirt- einen Be- oder Verarbeitungsvorgang dar-

schaftsgtern' durch ene dritte Partei aus stellten, sondem als Dienstleistungbetrachtet

Material, das dieser dritten Partei zur Ver- werden knnen, ist die bei der Einfuhr ent-

fgung gestellt wurde. In diesem Fall ist richtete Steuer voll abzugsfblig, und eine

die Umsatzsteuer auf die Gesamtkosten der neue Besteuerungfindet nicht statt.
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M.J. VAN ROOYEN:

THE SUBSTANTIAL HOLDING PRIVILEGE IN NETHERLANDS
CORPORATE INCOME TAX

Some observations following recent amendments to the substantialholdingprivilege. --

Some national and international aspects of this exemption.

i The complete text of the legal provisions concerning the Substantial Holding Privilege has
been published n the Supplement to this Bulletin issue.

!

INTRODUCTION present included in the NetherlandsCorpo-
The I969 Corporate Income Tax Law is to rate Income Tax Law will be discussed n
come into force on Ist January, I97O. This the following. Special attenon will be paid
law replaces the 1942 Corporate Income Tax to the changes in the Deelneming priv-
Decree introduced during the German lege system and to the international aspects
occupation and based on the German of the system in general.
Krperschaftsteuer . The amendment:s to the Deelneming
The amending of Netherlands corporate in- privilege in I96o and I968 have already been
come tax has been a lengthy business. The conmentedon in some detail2.
bill was first submitted on 27th June, I960,
being itself amended in I963 and I968 to I. NATURE AND SCOPE OF THE DEEL-

,t*

mention but two occasions, and subse- NEMING PRIVILEGE

quently passed the Second Chamber on I7th The Deelneming privilege in respect of

June, 1969. The bll's passage through the
First Chamber is unlikely to delay its entry x During the debates in the Second Chamber

into force, since the First Chamber does not
the Ministerpromised that a study memorandum
on the double levy would be drawn up before

have the right to amend and could only ISt July, I970.
throw the bi]l out in its entirety. 2. Reference may be made to:

The principal object of the general review - A.F. Tuk in De Naamloze Vennootschap,
was the renewal of the legal form of the tax OCtober I960, p. I I2 et Seq.

and also in partcular the replacementof the
- J. van HoornJr., ibid., p. II6 et seq.

A.L. Brok in Maandblad voor Accountancy-

occupation Decrees by Laws.
en Bedrijfshuishoudkunde,November I960, p.

At the same time material amendments t0 386 et seq. and February I962, p. 55 et seq
certain points were envisaged. The chief - J.F.M. Giele in Weekblad voor Fiscaal

changes have been introduced in the sub- Recht,28thJanuary, I96I,No. 4539, P 8I et seq.

stantial holding (= Deelneming) privilege
- A.F. Tuk in Weekblad voor Fiscaal Recht,
I2th September, I968, No. 49I2, p. 789 et seq

system and the rules applying to portfolio - J.F.M. Giele in Belastingbeschouwingen,
investment organizations and co-operative September I968, p. I66 et seq
societies. - Dr. J.H. Christiaanse in Belastingbeschou-
The double levy on distributed profits will wingen, May *969, p 85 et seq

New Corporation Income Tax Bill in the-

renain in full for the time being. Netherlands in European Taxation, October
The Deelneming privilege system as at *968, p 2x8 et seq
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participations irt resident subsidiary compa- bis in idem principle, which means that the
nies has been applicable since I893. No same profit is not taxed twice ifa company
restrictive conditions such as a minimum holds shares in another. In Netherlands tax

participation percentage were laid down legislationpreventonof this double taxation

and the entire dividend was exempted. is linited to shareholdingsofa certain econo-

For participations in non-resident subsidiary mic significance. On tle contrary, i the
companies the privilege dates from I9I5. Belgian tax system, for instance, no nini-
The minimum participation to qualifr was mum percentage is required to qualify for
set at 90o and only a part (5000) of the divi- exemption and the non bs in ideni'
dend was exempted. principle is fully applied.
In 1927 the treatment of participations in For the Deelneming privilege to be
non-resdent companies was placed on a applied really consistently, double taxation

virtually equal footing with that of partici- should be prevented for all participations,
pations in resident companies by the aboli- withot any distinction being made in
tionoftheminimumpercentagerequirement. principle between resident and non-resident
The I942 Corporate Income Tax Decree subsidiaries. As a consequence there is in

granted the Deelnemingprivilege for both principle equal treatment of dividends
domestic and foreignparticipations,together distributed by resident and non-resident
with exemption of the cntire dividend, for subsidiaries. It also amounts to a unilateral

participations of 25 00. measure for the prevention of international
The I969 Corporate Incone Tax Law3 ex- double taxation. This exemption was n-
tends the Deelneming privilege as re- corporated in Netherlands legislationback in

gards both domestic and foreign participa- I915 because the Netherlands was then a

tions to all gains from participations and large-scale exporter of capital (primarily to

reduces the minimum participation to 5004. its former colonies).
In future not only will the dividends be From the history of the law it is apparent
exempt, but all fuctuations in the value of that extension of the Deelnemingprivile-
the participation (capital gais and capital
losses) will therefore also be disregarded 3. In the rest of this article the I969 Corporation

Tax Law will be referred to as the Law and
when determining the taxable proft. This the I942 Corporation Tax Decree as the
means that all capital gains are tax-free Decree.

and tle capital losses non--deductible with 4 The text of Section I2 of the Law and of

the exception, however, of the loss ncurred Section Io of the Decree is included in the

supplement to this issue of the Bulletin.
upon the liquidationofa subsidiary. 5. For a recent study of this double taxation
The Deelnemng privilege is intended to reference may be made to A. Jacquemin and

prevent double taxation for companies. It is C. Parmentier La double imposition des

therefore entirely separate from the problem bnfices distribus; vers une solution europen-
ne. This study prompted the writer's articleof the so-called double taxation on distri- De economische dubbele heffing over uitge-buted profits, viz. corporate income tax in deelde winsten in de E.E.G. (The economic

the case of legal entities and income tax for double taxation on distributed profits in the

ndividual shareholders,s E.E.C.) in Belastingbeschouwingen,Tune-July
I969, Nos. 6-7, p. I09 et seq.
6. For a detailed account of the history of the

The Deelnening privilege is an applica- Deelneming privilege see Dr. J.H. Christi-
tion under restrictive conditions of the non aanse Deelnemingsvrstelling(I963), p. I8-68.
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ge to non-resident subsidiaries was intro- The company or associationwhich is not es-

duced simultaneously and parallel with the tablishedn the Netherlandsmust be subject-
unilateral measure for the prevention of ed to a tax which is levied in some form on

double taxation for foreign branches, since profits by another State (Section I2, subsec-
there was not considered to be any funda- tion 3). The Law therefore requires that the
mentnl difference between branches and subsidiary be subject to a profits tax; it is,
subsidaries'. However, to bring out this however, sufficient if the subsidiarys

46sub-

parallel a 9000 participation was required. jectively liable to taxation. It is not requred
The view could be taken that the subsidiary that there should always be an objectve lia-
was just another-ndirect-form ofcarryng bility to taxation (obligation to pay). This is
on business abroad, with the profits tax of mportantwhenpioneerfacilitiesaregrant-
the non-residentsubsidiary being considered ed abroad or some other form of tax holiday
as a tax burden so to speak on the profit is applicable.
earned by the parent company on the capital For completeness it should be pointed out

nvested in the non-resident subsidiary. that the I956 unilateral measure for the
In principle no distinction was made preventionofdouble taxationlo does require
between domestic and foreignparticipations, that a permanent establishment abroad be
either. It was not thought important at the objectively liable, which means that profits
time whether the exemption was granted in from a foregn permanentestablishmentcan-

respect of tax on profit from a subsidiary in not be tax-free if an an objectiveexemption
the Netherlands or abroads. Quite a revolu- has been granted elsewhere.
tionary line to take regarding nternational The term State further indicates that the
tax law in those days! profits tax should be at the State level; local
The two aspects would also appear to be or regional taxes are not therefore relevant.
clearly brought out in the Explanatory The only material requirement as regards
Memorandum to the I96o bill. The Deel- this profits tax is that it must be a profit-bas-
neming privilege applies in principle ed tax and not e.g. one levied on turnover.

equally for foreign and domestic participa-
tions. At the same time a Netherlandsenter- Printed Documents of Second Chamber,7.
prise carrying on business in another I9I4-I5, No. 5.
country through a subsidiary benefits from 8. Printed Documents of Second Chamber,
the same faclity as ifit conducted its.business I926--27, No. 56.

there in the form of a permanent establsh- 9. Explanatory Memorandum to Corporation
Tax bill, Second Chamber document, Session

ment9. Here, therefore, we see the parallel I959-60, Document 6000, No. 3, P. I3. Herein-
with the permanent establishment. after cited as Explanatory Memorandum,
There is accordingly a close relationship be- No. 3.
tween the Deelnemingprivilegeas regards IO. Section 2, subsection2 (infne) of the Royal
domestic and foreign participations, the only

Decree providing for Unilateral Relief from
Double Taxation, of 7th April, I965 (Staats-difference being that in the case of foreign blad I45)

participations a restrictive condition is im- I I. Another difference is that the exemption of

posed. In both the Decree and the Law the the profit of the foreign permanent establish-

Deelneming privilege is dealt with in one
ment is included in the tax conventions con-

cluded by the Netherlands, and that the Deel-
and the same Section for domestic and for- neming privilege for dividends from foreign
eign participations. participations is governedby national legislation.
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This would also conflict with the Nether- persons. If the Deelnemingprivilegewere

lands policy regarding the prevention of in- also to apply to foreign dividends this would
ternational double taxation. No minimum be a unilateral preventionofdouble taxation
rate is set for the foreignprofits tax, the level through exemption for the company. How-

of this tax being therefore a matter for the ever, it is also desirable for domestic portfo-
other State to decide. lio investmentdividends that there should be
This attitude of the Netherlands regarding a clear demarcation between participations
foreign taxation leads - from the fiscal angle and portfolio investments.

to equal conditions of competition in the In particular the parallel with the permanent-

country where the investment is effected. establishmentwill be consideredin detail.
With the exemptionsystem as applied in the
Netherlandsalowforeign tax rate isadefini- II. THE PARALLEL BETWEEN SUBSIDIARY

te advantage, lnlike the credit system in AND PERMANENTESTABLISHMENT

which additional tax is levied on dividends OUTSIDE THE NETHERLANDS

received from non-resident subsidiaries to Equal treatment of foreign subsidiary and

bring the amount paid up to the domestic le- permanentestablishmentshould result in the
vel, thereby leading to equal competition profit being taxed abroad and exempted in

conditions in the investor's state ofdomicile. the homeland, with compensation for any

For the Deelnemingprivilegeto be applic- foreign losses. There are, however, two m-
able to foreign participations the additional portant differences in the results of the fiscal
condition - besides the formal 5% require- treatment of subsidaries and permanent es-

ment - that this participationdoes not form tablishments: the compensation of foreign
an investment nust also be satisfied (Section losses and the foreign withholding tax on

I2, subsection7). participationdividends.
As will be seen when the technical rules rela-

ting to the Deelneming privlege are ds- A. The compensationoflossesncurredabroad
cussed, a further difierence is that the costs I. Dilerence in compensatonjorlosses
connected with foreign participations are A loss by the foreign permanent establish-
not deductible(Section I2, subsection4). The ment is directly offsettable against the profits
difference in treatment between resident and of the domestic company through normal
non-resident subsidiaries is therefore quite accounting rules, but a loss by a foreign par-

small, since the Deelnemingprivilege also ticipation is not in principle deductible, at

apples to all advantages in the case ofnon- least as long as liquidaton is not involved.
resident subsidiaries,wllethe exceptionper- Losses on loans to foreign subsidiaries are,

mitting the deductionoflosses incurredupon however,deductible.
the liquidationofa subsidiary is likewise ap- The exemption for profits earned in later

plicable to a non-residentsubsidiary (Section years is then reduced by the amount of the
IZ, subsection5). loss previously ofset. Thus for the purposes
In thewriter'sopiniontheDeelnemingpri- ofexemption in the Netherlandsprofits and

vlege must always be vewedn comparison
with thetreatmentofthepermanentestablish-
ment, while the exemption must moreover

I2. Memorandum in Reply to the Second
Chamber; Session I962-63, Document 6000,

be restricted with.a view to the taxation of No. 9, P 25. Hereinafter cited as Memoran-
portfolio nvestment dividends fr natural dun in Reply, No. 9.
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losses of the permanent establishment are in proposes that the company may on request
fact balancedover the yearsl. be taxed according to the world profit
Theexclusionin principleoflosseson domes- system. This means that the profits and losses
tic and foreign participationsas a consequen- of permanent establishments in other coun-

ce of the extension of the privilege to all tries would be included in the company's
fluctuations in value (capital gains and capital profits, a reduction being granted to prevent

losses) leads to a fundamentaldifference with double taxation (Section I2, subsection 3).
the system for permanentestablishments.The If a company opts for this system it will be
fact that a loss ncurred upon liquidationcan applicable to permanent establishments in all
be offset against the parent company'sprofits member states for the period offive years. It

brings the subsidiary more into line with can be extended to permanentestablishments
the permanent establishment once again, in one or more states outside the E.E.C. if the
however. We shall nevertheless base oursel- conventions for the prevention of double
ves on this difference in the following, since taxationso permit.
at least a protracteddelay in the setting offof
the loss can occur and since for this reason 2. Fiscalconsolidation
alone the decision to liquidatewil1 not be ta- Permanent establishments and subsidiaries
ken in a hurry. This difference would of can only be treated on a fully equal footng
course only have major practcal consequen- if the fiscal consolidated profit systeml is

ces if the subsidiary had been making a loss appliedfor internationalconcerns(groups),
for a numberofyears. in accordance wth the world profit
The Netherlands system for the taxation of system with regard to permanent establish-

companies with permanent establishments ments.

outsidethe Netherlandsis that besidesexemp- In the economic concept of consolidation
tion of the profit the losses are deductible actual econonic status takes precedenceover

from the profit as computed for tax purpo- the legal form ofthe enterprise. A subsidiary
ses. all shares in which are held by the parent

company is accordingly considered as a

The European Commission's propo- branch. The economic relationships of
sal regarding the permanent esta- internationally oriented trade and industry
blishment are not then affected for tax purposes by
It is proposed in the Draft Directive of x5th differences in legal form. Otherwise the

January, I969, on mergers, dvisons and permanent establishment frm could be
contributions of assets t:hat a company with desirable for risky foreign investments from
a permanent establishment in another the tax angle.
member state should be taxed on the profit It would represent a great step forward if
in that state, while the member state in this consolidation system were also to be
which the conpany is established should made applicable to foreign subsidiaries.
refrain from taxng that profit (Section I2,
subsections I and 2). I3. Section 3, subsection 3 of the Royal Decree

The Connission recognizes, however, that providing for unlateral relief from double taxa-

the foreign losses are not deductible in this tion. See also the articlebyJ. Bouwsna, nra.

The fiscal consolidation does
system, while such deduction is deemed de-

I4 term not

imply that a commercial consolidated balance
sirable fr various reasons. It accordingly sheet is required.
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Losses of the-legally-independent non- tax, especially with respect to third coun-

resident subsidiary-which is in prjnciple tries).
outside the Netherlands tax orbit-could be The European Commission proposes 50%
set oft against the consolidated profit of the as the criterion for consolidation, which is

parent company. The great advantage there- a rough delimitation. It is, however, a matter

fore lies in the direct horizontal setting oft of the actual economic power over the sub-
ofthe foreign subsidiary's losses over a num- sidiary's course of business. In most cases a

ber ofyearsagainst the concern'sother results, 50% shareholding will be suffcient for this,
whichbecomesall the more importantwhen although a higher or lower percentage may
the possibility of vertical loss compensation sometimes be required.
in the subsidiary is less. The European Commissionis to carry out a

The fiscal unit system in fact results in the further study for the technical implementa-
Deelneming privilege being superfluous tion of the system.
for consolidated participations, since divi- In France a broadly similar consolidated
dends from participations are then viewed profit system for majority interests in

as profit transfers within the concern. In this domestic and foreign subsidiaries is already
case consolidation is a real alternative likely applied.
to prove ofgreater value.

4. Fiscal consolidation in the Netherlands
3. The European Commission's proposal re- (Fiscalunit)

garding fiscal consolidation Netherlands corporate tax legislation inclu-
In its Draft Directive of I5th January, I969, des the fiscal unit system, under wich

concerning the tax system fr parent-subsi- the entire concem is taxed as one unit.

diary relationships in the E.E.C. member Upon request the Minister of Finance is
states the European Commissionalso includ- empowered to declare, on conditions to be
ed a proposal for a fiscal consolidationsystem laid down by him, that domestic subsidiaries
for subsidiaries in other member states (Art. all shares in which are held by the parent
7)15. company are deemed to be absorbed by the
If the participation is at least 50o the parent parent company (Section I4).
may opt for consoldation. The system will
then apply obligatorily fr all subsidiaries I5. For an explanation of the Draft Directive

in the E.E.C. and will remain in force for see George Gosset in La Fiscalit du March

not less than five years. The system may
Commun, April I969, p. 27 et seq.
See also Dr. H. Debatin in Aussenwirtschafts-

also be made applicable for a minimun of dienst des Betriebsberaters, May I969, p. I29.
five years to subsidiaries in one or nore A comprehensive analysis of the draft directive
countries outside the E.E.C-. upon request. appeared in a special issue of European Taxa-

The concern will, however,be free to choose tion, July I969. An English translation of the

regarding certain countries. The profits from draft directive is published in Supplementary
Service to European Taxation Section D,

all the subsidiaries concerned wil1 be in-
,

July I969
corporated in the parent's operating results, I6. Under the Decree the fiscal unit was regu-
due account being taken in one way or lated in Section 27 of the I94O ProfitsTax De-

another of taxes levied in the countries in- cree, which was applied through Section 32,
subsection 5 of the Decree.volved (corporate income tax and, in the The provisions of Section I4 of the Law cor-

writer's opinion, also dividend withholding respond very largely with those of Section 27.
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The advantage of this is that besides the establishment the fiscal unit system was put

direct compensation of profits and losses forward as a potental alternative for the
within the concern all inter-companysettle- Deelneming privilege n order to obtain
ments are eliminated and also for instance an even greater analogy with the rules for a

the participation dividends. Costs ncurred permanent establishment: direct ofsettng
by the parent for the participation in the of losses and no (foregn) dividend with-

subsidiary are then also deductibleas concern holding tax on profit transfers. The fiscal
costs. The system is therefore comparable unit system is, however, a real alternative to

with a genuine commercial consolidation. the Deelneming privlege as far as

The fscal unit system also means that assets domesticsubsidiariesare concerned,although
and participations can be moved within the the advantage to be gained by it is limited
concern tax-free, while cost, price and profit to loss compensation. There will not in fact

problems also become simpler (inter- be any domestic dividend withholding tax

company profits)17. involved if the receiving body is entitled to

In the Netherlands fiscal unit system the the Deelnemingprivilege.18.
unit is considered as one tax-paying body The Netherlandsparent company ofa IOO%
with one tax declaration. This is therefore Netherlands subsidiary in fact has a real
a step further than e.g. the German Organ- choice between the two systems. The
schaft system, in which the subsidiaries

66

Deelneming privilege is based on the
remain separately liable for taxation and legal independenceofparent and subsidary,
only the indvidually calculated profits and even as regards IOO% subsidiaries. This is

losses of these subsidiaries are lumped demonstratedby the simple fact that besides

together8. As in the German system, the the Deelneming privilege there is upon

integration permitted by the Netherlands request also the fiscal unit systen, n which

regulations is restricted to domestic sub- the subsidiary is viewed as a branch20.
sidiaries. Now that losses on participations are no

Contrary to Section I4 of the Law, Section longer deductible n principle the new

27 ofthe Decree did not in principle exclude Deelneming privilege provisions differ
consolidation of foreign subsidiaries. The to a greater extent from the fiscal unit

Minister of Finance has never, however, principle n which losses by subsidiaries are

authorized the inclusion of foreign subsidia- directly and fully offsettable. This difference
ries in a fiscal unit.

Comparson of the Netherlands fiscal unit
I 7 A description of the Netherlands fiscal unit

system with the E.E.C. plan indicates that
system is given by Dr. J.H. Christiaanse in La

the Netherlands system is more restricted. Fiscalit du March Commun, February I969,
For domestic subsidiaries a Iooo partcipa- P 3 et seq.

tion is required, while consolidation of I8. See also Dr. AJ. Rdler in Die direkten
Steuern der Kapitalgesellschaften und die Pro-

foreign subsidiaries s not pernitted. bleme der Steueranpassung in den sechs Staaten
der Europischen Wirtschaftsgemeinschaft,

5. Comparison of the Netherlands Deelne- I960, p. x83.

ming' privilege and the fiscal unit system for 19 Section 4, subsection 2 of I965 Dividend

Netherlands subsidiaries Tax Law (Staatsblad 621).
20. Judgements of Netherlands Supreme Court

When conparing the tax regulations applic- of 8th May, I957, B.N.B. I957/208 and 7th
able to a foreign subsidiary and a permanent March, I962, B.N.B. I962/I66.
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was much less under the old Deelneming This figure is more realistic, more neutral
privilege system, since losses on participa- from the fiscal angle and more in line with
tions were then deductible. the conmercial requirements for consolida-
The exclusion of loss compensation also tion.
conflicts with the European Commission The fiscal unit systemshould be made applc-
proposal already referred to, although this able to dependent subsidiaries when the
proposal relates only to foreign participa- parent company holds the majority of the
tions. The European Commission presumes stock. The Deelneming privilege should
of course t:hat domestic losses are already then primarily be made applicable to in-
offsettable! dependent subsidiaries in which the parent
Comparedwith the Deelnemingprivilege only holds a minority interest, even al-
the fscal unit system now results in an ad- though the system applies iin principle to all
vantage, making the latter system even participations.
more attractive from the tax angle. The fiscal However, it is precisely the low 500 criterion
unit system is after all primarily of interest for participation as included in the Nether-
on account of the loss compensationand less lands law which makes the Deelneming
because of the exemption of profits which privilege rather ambiguous. It applies not
would in any case already be exempted only for the genuine parent-subsidiary rela-
through the Deelneming privilege. tionships but also for small participations,
For Iooo Netherlands participations there while the same thinking as regards the n-
is one further reason for switching over to dependence of the subsidiary governs the
the fiscal unit system if at all possible. As far fscal treatment of these two economically
as Ioo/0 participations are concerned the very different forms of participation. In
Deelnemingprivlege is in fact ofrelative- itself, however, this low percentage is not

ly minor significance. However, now that incorrect, bearing in mind that the legisla-
losses are no longer deductible under the tion is based on the non bis i idem
Deelneming privilege, the criteron for principle.
fscal consolidation is even more important Particularly the fact that a concem with
fiscally than previously. The formal and Io0% domestic participations applies
legal Iooo criterion can now lead to differ- through the fiscal unit system direct
ences in competition when losses are in- loss compensation, or will be able to do so,
volved, and these differences would be less is one reason for extending consolidation to
at a criterionof 5000. A concem wth Iooo foreign participations accordng to the
domestic subsidiaries has a large possible same criterion, but at least for Io0o par-
fiscal advantage in comparison with other ticipations in foreign subsidiaries. This
concerns with large domestic majority would also be in line with the European
participations of up to 9900 and for that Commission'sproposal.
matter also vis--vis a concern with chiefly If it is accepted that there is not in principle
(Ioo00) foreign subsidiaries ! any difference between domesticand foreign
As far as domesticparticipationsare concern- participations, there is not in fact any reason

ed the fiscal consolidation criterion should for naking a distinction as regards con-

be reduced to 5000, or 5Io, in order to solidation and certainly not if consolidation
permit loss compensation within the con- gives new fiscal advantages in comparison
cem for these majorityparticipationsas wel1. with the Deelneming privilege.
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B. Foreign wthholding tax on dividends from participations is also generally accepted
participations intemationally and most tax conventions

nclude separate provisions for dividends
I. The Netherlands attitude regardingparticipa- received by a parent company from sub-

tions sidiaries. The OECD draft convention

A foreign wthholding tax on dividends proposes a 5% withholdingtax on dividends
received from non-resident subsidiaries is from participations of at least 25o22. The
also an obstacle to the equal treatment of Netherlands has made the reservation that it

subsidiaries and permanent establishments. wll endcavour to reduce the withholding
As already noted, dividend withholding tax to nl in its conventions23. Up to the
tax does not apply in the case of dividends present the Netherlandshas largely succeeded
received from resident subsidiaries if the in this policy, although a 500 rate has been
shareholder is entitled to the Deelneming accepted in thc conventions with the United

privilege.Profit transfers, particularlywithin States and the United Kingdom.
a concem, may not give rise to taxation. The

Deelneming privilege accordngly re- 2. The European Commission's proposal in

sults in fact in exemption from corporate respect of the common systeni of taxation in

ncome tax and dividend withholding tax parent-subsidiaryrelationships
when profits are transferred to the parent In a commonmarket such as the E.E.C. there

company: taxation remains restricted to is of course all the more reason for eliminat-

corporate income tax due from the resident ing withholding tax on divdends from

subsidiary. participations besides the extension of the
For foregn participations foregn withhold- Deelening privilege to subsidaries in

ng tax on dividends from such participa- other member states.

tions amounts to an extra burden since In the Draft Directivealready referred to the
neither credit against tax nor credit European Commission sets out a common

against income s possible: the dividend tax system for parent-subsidiary relation-
from the partcipatons not in fact ncluded ships which ncludes the proposal that the
in the taxable profit. This is contrary to Deelneming privilege should also be
what is permitted in the case of individuals, applied to dividends from participations in

where tax conventions provide for dividend other member countries, and that dividend

withholding tax to be credited against in- withholding tax should be abolished on the
come tax. subsidiary level in order to arrve at a

Netherlands treaty policy has always been genuinely tax-free distribution of profits
directed towards eliminating or limiting to wthin the concern (Sections 4 and 5). The

the maximum extent possible foreign parent company is therefore treated as if t

withholdingtax on dividends from participa- had earned the profit itself and not received

tions, in order to strike as close as possible
a fiscal balance between the treatment of I. Memorandum on the general review of

permanent establishments and subsidiaries. fiscal legislation. Letter of 27th July, I960, to

The distributionof profits within a concern Second Chamber; Session of x959-60, document

correspondsvery largely with profit transfers 5380-6000, No. 9, P I3.
22. Section IO, subsection 2, a.

within an enterprise21. 23. See notes to the OECD draft convention,
A lower withholding tax on dividends from p. I06, point 5 1 (English text).
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it via the subsidiary. stood to mean that if only 95% of the divi-
Taxation in the case of international con- dend is exempted, tle costs of the foreign
cerns would then be limited by this E.E.C. participation are deductible in toto. If,
proposal to the foreign corporatencome tax however, in certain states-such as the
payableby the subsidiary. Netherlands-a IOO% exemption is granted,
The proposal that no dividend wit:hholding it would appear that costs which are not

tax be levied is a more far-reachingone than charged to the foreign subsidiary are not

extension of the Deelneming privilege to deductible.
foreign participations, an extension which The different states therefore have a choice
already exists to a considerable extent in here between two systems for elirninating
practice. In the E.E.C. withholding tax on the costs offoreignparticipations. In practice
dividends from participations s usually 500 the quantitativeeffect of this alternative wll
and sometimes more, even apart from the not usually be the same; this wll depend on

specific aspects of the split rate system which the relationship between the dividends
can lead to higher withholding tax. and the costs of all participations together.
The criterion for participations has been A comparison of the European Commis-
set at 20o, which must be viewed as a sion's proposal and the Net:herlands system
compromise between the percentages n- reveals that the Netherlands rules regarding
cluded in the legislations of the member the participation percentage are less restric-
states. The 20,o criterion means that the tive. It would appear unlikely that the
system is not only applicable to genuine Netherlandswill give up its more favourable
parent-subsidiary relationships: the title of system.
and the notes to the Draft Directivewrongly With regard to the subject of the exemp-
imply that this is the case, since the exemp- tion the Netherlands is the only country
tion also applies for other relationships. which goes further than exemption of the
We consider it strange that this proposal dividend.
does not leave the possibility open for this
system also to be extended to subsidiaries in m. THE FISCAL TREATMENT OF PARTICI-

certain third states, as is done in the case of PATIONS AND PORTFOLIO INVEST-

fscal consolidation, since both proposals are MENTS

in a sense based on the same thinking.
The European Commissiondoes not wish to I. The dstinction between participations and
state any opinion regarding the question portflo nvestments
whether the costs relating to foreign partici- To distinguish between participations and
pations should or should not be deductible portfolio investments a solely formal crite-
for tax purposes. rion (5%) is ncluded in the Law as regards
It has, however, suggested that member relationshps between resident enterprises
states-such as France and Belgium-which (Section I2, subsection 6). For foreign
fix the costs of participations at a certain interests, besides the low 5% requirement a

(lump-sum) percentage of the dividend material criterion is also set, viz. that the
received, could set this percentage at not shareholding may not form a portfolio in-
more than 500 (Section 4, conclusion). vestment (subsection 7). The burden of
In the writer's opinion this proposal of the proof lies with the tax authorities. When
European Commission should be under- designating participations smaller than 5%
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the same condition wll apply for domestic nenng privilege, so that there can be no

and foregnparticipationsas when the Decree abuse through cumulation of the Deel-

was in force: the participationmust be n the neming prvilege and the facilities of the

normal line of business (subsection 8). portfolio investment organization system25.
In the Explanatory Memorandum to t:he Before taking a closer look at this cumula-

bill the materialdiferencebetweenparticipa- tion, a brief survey of the entirely modified

tions and portfolio nvestments is set forth system for portfolio investment organiza-
as follows: A participation wll be deemed tions may not be out ofplace.
to exist if there is a not too farfetched con-

nection betweenthe businessoftheenterprise 2. The tax rules n respect of nvestment

whch acqures the shareholdng and that of organizations
the'enterprise in which the interest is acqu- Section 27 ofthe Law states that further rules

red. A distinction should be made between of a diferent import shall be laid down by
the holding ofshares in view of the relation- Royal Decree regarding the taxation of

ship resulting therefrom with the enterprise portfolio investment organizations (be-
in which the interest is acquired and the leggingsinstel]ngen) (Subsection I, a)2.
holding of shares purely as a portfolio Investment organization status is accorded

nvestment in securities24. to portfolio investment companies (be-
In the first case there is a business link be- leggingsmaatschappijen) established in the

tween the two bodes, so that there is a sound Netherlands and (open) nvestment lunds

reason why the profit should only be taxed (fondsen voor gemene rekening), the

once, whilc in the case ofan investment this objects and activities ofwhichare the invest-

business tie does not exist. The Law there- ment of capital exclusively or almost exclu-

fore sets a formal criterion for distinguish- sively in the form of securities, immov-

ng between participations and portfolio able property and loans secured by mort-

investments, thereby-according to the gages; these organizationsmust also satisy a

Explanatory. Memorandum-approaching number of conditons (Subsection 2, a to d

reasonably close in general to reality. incl.).
The material criterion for exemption for These conditionsinclude that the profit must

participationsin foreign companies,which is be paid out within eight months and that at

also intended to prevent a flight nto foreign least 8000 of the funds to be invested in

portfolio investment companies, could lead
to the establishment of a Netherlands port- 24 Explanatory Memorandum, No. 3, P I3.
folio investment company. This is all the 25 Memorandum in teply, No. 9, p 26 and
more attractive since the Nctherlands tax 4I.

system for portfolio nvestment organiza- 26. Explanatory Memorandum to the Second

tions is in fact almost as favourable as that AmendmentBill, documentofSecondChamber,

applicable in other countries. A material Session I967-68, document 6000, No. I7, P. 7,
8 and I2. To be cited hereinafter as Second

criterion in addition to the 500 requirement Explanatory Memorandum,No. I7. The techni-
would therefore also in fact be desirable for cal effect of the portfolio investment organiza-
interests in domestic companies. The legis- tion system is dealt with in greater detail in the

lators have not deemed this necessary, pro-
Further Memorandum in Reply to the Second
Chamber; Session I968--69, document 6000, No.

vided participations in portfolio nvestment
22, p. I6-23. Hereinaftercited as Further Memo-

organizations are excluded grom the Deel- randum in Reply, N. 22.
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securities must be financed with the organi- not therefore met the conditions.
zation's own funds (Subsection2, a and b). A The 5% requirement could otherwise be
portfolio jnvestmentorganizationwithin the avoided by setting up a subsidiary company
meaning of Section 27 is therefore an as a portfolio investment organization.
exempted nvestment organization which Without the provisions of Section I2, sub-
meets the requirements set. These conditions section 2, if a shareholding is not eligible
are in fact ncluded in the definition. for the Deelneming privilege, a sub-
A portfolio investment organization esta- sidiary could be set up to whih the shares
blished in the Netherlands will moreover could be transferred, if recognition as a

only be eligible for exemption if foreign portfolio nvestment organization were to

shareholders do not hold more than 250o of be obtained by meeting the conditions laid
the capital, so that the setting up of a port- down. This could result in the subsidiary
folio investment organization in the Nether- being exempted from corporate income tax,
lands cannot result in non-residents subject provided the profit is distributed within
to taxation on Netherlands sources of in- eight nonths. Were it not for this provision,
come being able to reduce their limited the parent companywould be entitled to the
Netherlands tax liability (Subsection z, d). Deelneming privilege iin respect of
The open nvestment funds, whose certifi- dividends from the subsidary, while in
cates are negotiable, are treated by the Law addition any capital gan upon sale of the
as portfolio nvestment organizations. These interest would also be untaxed29.
open funds are subjectively liable to taxa- A further provision is that the portfolio
tion under the Law (Section 2, subsection I, investment organizationshall not be entitled
e). to the Deelneming privilege, even when
The system for portfolio nvestment organi- the interest concerned is larger than 5o0
zations has been extended to interest and (SeCtiOn I2, subsection 2).
yields from inmovable property in addition The double taxation can only be prevented
to dividends, so that the possible fields of if the specific conditions of the portfolio
portfolio investment for these organizations nvestment organization system are satisfied
have been considerably widened27. (e.g. distribution of profits within eight

months)80.
3. The relation between the Deelnemng A holdng company wth mainly foreign

privilege and the rules governing portflio participations is not, however, a portfolio
investnientorganizations investmentorganization. There is no ques-

Upon the amendmentofthe bill in I968 the tion of nvestment in the sense of Section

Deelneming privilege was excluded for I2 subsection 7 if the Netherlands parent
participationsin portfolio investmentorgani- company acts as a holding company of
zations (Section I2, subsection2). The reason foreign subsidiaries which are themselves
for tlis was that the authorities wished to

prevent the tax saving by deferment which 27. Second ExplanatoryMemorandum, No. I7,
could be possible through the inclusion p. 7

of a portfolio investnent company8. The 28. Second ExplanatoryMemorandum,No. I7,

Deelneming privilege is accordingly ap- p. II.

29. Memorandum in Reply, No. 9, p. 4I.plicable to participations in a non-exempted Second Explanatory Memorandum,No.
portfolio investmentorganizationwhich has

30. I7,

p. II.
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conducting busness (operating companies). as freign subsidiaries are concerned, since
The Deelneming privilege therefore also postponement of taxaton on the dvidends
applies for dividends received by a genuine is already obtained through the Deel-
holding company. neming privilege. Afier all, no require-
The privlege likewise applies for participa- ments are laid down regarding distribution,
tions n a foreign holding company. It s as in the case of the Netherlands portfolio
not considered to be a portfolio investment investment organizations system. Income
if a foreign subsdiary acts as the holder of may therefore be reely amassed in the
shares in other subsidiary companies which entity which enjoys the Deelneming
are also established outside the Netherlands exempton, unless the foreign tax authori-
and which conduct the same type ofbusiress ties assume a deemed dividend-as is-
as the Netherlands parent company. The reportedly-done in the United States, for
relationship with the entities behind the instance-if the holding company does not

holding company must therefore also be have any business actvities of its own.

considered ifneed be81. The Netherlands tax rtles regarding holding
It can in general be stated that an entity is companies are also unsuitable for the setting
not deemed to be a portfolio investment up ofbase companies because the exemption
organization if the object stated n its is restricted to the gains from participations
Articles of Association is not linited to the -dividendsand capital gains on the shares-
portfolio nvestment of capital or if its and does not apply to interest, royalties or

actual activities go beyond straightforward other capital gains.
investment-e.g. nclude the managing of
companies-orifone ofthe conditions is not IV. MECHANISM OF THE DEELNEMING
satisfied32. PRIVILEGE IN THE I969 CORPORATE

Unlike the portfolio investment organiza- INCOME TAX LAW

tion rules, it is not a prerequisite for the I. Beneficiariesjrom the exemption
Deelneming privilege that the company Under the Decree the Deelneming
holding the interest should act solely as a privilege was restricted both as regards the
holding company. The profits from other entties liable to tax and the nature of the
forms of business are taxed in the normal profitcomponents.
manner. These restrictions resulted manly from the

occupation authorities' view that entities

4. The Deelneming privilege and Base and natural persons should be placed on the
Co,npanies same footing, thereby placing the accent on

Owing to the favourable Deelneming the nature of the exemption as an exception.
privilege the Netherlands is an attract:ive A pronouncedlyanthropomorphicapproach
country to foreignconcerns for the establish- of this type does not eature in the taxation
ment ofholdingcompanies, and the more so of the profits of entities established in the
since the Deelnemingprivilegealso applies Netherlands.33
if the holding company also has other activi-
ties of its own making it more than just a

base company. 3I. Memorandumin Reply, No. 9, p. 24 and 25.
32. Further Memorandum in Reply, No. 22,The Deelneming privilege moreover
p. I6.

makes a base company unnecessary as far 33 Explanatory MemorandumNo. 3, P. I3.
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This wide scope of the Deelnemingprivi- of a foreign parent company wth a sub-

lege resulted in it being extended to all sidiary in the Netherlands with participa-
persons liable to corporate ncome tax, and tions outside the Netherlands.
to all gains received through participations. A difference as regards dividendwithholding
All entities liable to corporate income tax tax remains, however, since unlike the

are ent:itled to the Deelneming privilege: subsidiary the permanent establishment in

co-operative societies and other foundations the Netherlandsis not subject to Netherlands
as well as ordinary companies-nvestment dividendwithholding tax.34

organizations are excepted (Section x2, sub-
section 2). 2. The Deelneming concept (qualifying
The exemption has also been extended: it participation)
now also applies to participations in open The Law refers to a participation (Deel-
investment funds and membership of co- neming), while the Decree spoke of a

operative associations besides participations substantial interest (aanmerkelijk be-
in ordinary companies. The reason for this lang). The exemption is applicable if the
extension was that open investment funds entity liable to tax has held a participation
have been made liable.to taxation in prin- uninterruptedly since the beginning of the

ciple and that membership of a co-operative year (subsection I), which means that it

association is in general in the nature of must hold at least 5% of the share capital
regular course oi business operations (nor- (subsection 6).
male uitoefening van bedrijf). The Law therefore sets three requirements:

shareholdership,qualifyingparticipationand
The permanent establishment of a qualifyingholdingperod.
foreign parent company
A parent company established outside the a) Shareholdership
Netherlands is also entitled to the Deel- The taxpayer must be a shareholder in the

neming privilege ifits permanentestablish- company paying the dividends. The non-

ment in the Netherlands includes prticipa- recprocity requirement has been dropped,
tions in resident or non-resident subsidiaries. as has that ofdirectshareholdership.Howev-

Chapter II of the Law is correspondingly er, it would not appear to be the intention

applicable for non-residents liable to limited that indirect shareholdership should count

Netherlands taxation as regards the deter- towards the obligatory 5%, since under

mnation of their Netherlands sources of cvl law shareholdership implies drect
income (Section I7, subsection I). It is sub- shareholding. If indirect shareholdership
sequentlyexpresslylaid down that Section I2 were to count towards the 5% requirement,
must be observed (Section I7, subsection 2). this should be made expressly clear in the
If the permanent establishment in the text of the Law as is also done elsewhere in

Netherlands holds participations in Nether- fiscal legislation.
lands subsidiaries,the exemptiongranted is of In Section I9, subsection 5, oi the Law,
the domestic type and ifit holds participa- which forbids the offsetting of losses in the
tions in foreign subsidiaries the exemption case of empty companies, indirect and
iS oftle foreign type.
The latter wll probably occur more fre- Secton subsection of the I965 Dividend
quently and is comparablewith the situation

34. I, I

Tax Law.

350



M.J. VAN ROOUEN

direct shareholdership are expressly referred sive scale, so that the limit has not in fact
to. had great significance. This authority to

A similar description is given in the defini- designate ot:her participations as eligible is

tion of the substantial interest, in Secton now included in the Law for participatons
39 ofthe I964 IncomeTax Law. smaller than 500, ift is in the regular course

of business operations of tle parent or has

b) Qualifying participation been acquired in the general interest (sub-
The Law distingttishes between participa- section 8). As already noted, it would appear

tons in ordinary companies, domestic that this applies both to resident and non-

open nvestment funds and membershipof a resident subsidiaries.
domestic or foreignco-operativeassociation.
A participation nm a domestic company is c) Qualifying holding period
deemed to exist if there is a minimum hold- The taxpaying entity is required to have

ing of 5% of the paid-up share capital (sub- held a participation uniterruptedly since

section6). the beginnng of the year, but this does not

For a participation in a foreign company, mean that it must hold it for a full book year.

in addition to the 500 requirement,the condi- The shares must only be held from the
tion is also set that the shareholdingmay not beginning of the year until the dividend s

form a portfolio investment (subsection 7). received,and do not then have to be retained
A foreign-type exemption means that the till the end of the book year.

parent company is establshed n the Ne- Ths requrementhas been incorporatedwith
therlands and the subsidary in a foreign a view to preventing dividend stripping,
country (ncluding the Netherlands Antilles since the dividend is also included in the
or Surinam). purchase price of the participation and
A participation in a domestic open fund is does not form a gain from the participation.
deemed to exist ot there is a ninimumhold- However, sound fiscal accounting principles
ing of 50 of the number og certificates alone require ths writing down, so that its

issued (subsection 6). incorporation in the legislation is really
Membership of a co-operative association in superfuous. Ths was true under tle Decree,
itself entitles the member to the exemption and is certainly so under the Law, now that

(subsection I). write-ofsof the partcipationas a rule are no

The reduction of the percentage for partici- longer deductible .rom the taxable profit.
pations appears to be an extension of the The Minister has stated that n the case of a

Deelneming privilege, but it amounts in real increase in a participation in the course

fact to a confirmation of the actual present ofa year, e.g. from 75% to 85%, the Deel-
state of affairs. All that has happened is that neming privilege will also be granted in

the exemption for participations of less respect ofdividends from the additional Io%
than 2500, as granted on numerous occasions although this will not have been held since
in the past, has now been incorporated in the Ist JanuaryS6

.

Law. Up to the present the exemption has
been granted by the Ninister in such cases, 35. Report of verbal consultations between the

with authority to do so being delegated to
Minister and the Second Chamber Finance Com-
mittee, Document 6000, No. 25, P. 22. Herein-

the Tax Inspectors as early as I945. This after cited as Report on Verbal Consultations,
authority has been utilized on a very exten- No. 25.
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This would appear to indicate that the The exemption also applies to hidden profit
real criterion as regards this condition is the distributions- in that case there is also econo-

duration of the holding after the dividend nic double taxation - and free shares from
has been received, although this interpreta- profit reserves (bonus shares).
tion conflicts with the formal requirement
of holding from the beginning of the year. b) Scope of the extensionof the

Deelneming exemption
3. Objectof the Deelnemingprivilege From the Explanatory Memorandum it is
In the Law the object of the Deelneming apparent that both profits and losses wll
privilege has been made much wider. All now only be taken into accountonce for cor-

gains (including losses) from the participa- porate income tax purposes. This is achieved
tion or membershipare left out ofconsidera- if the rises and falls in value of the participa-
tion when calculating the profit. Besides tion are disregarded when the profit of the
dividends, all changes in the value of the participating entity is computed. Viewed
participation itselfwillbe excluded30. overall, the fluctuations in the value ofa par-

ticipation amount to a reflection of the pro-
a) The concept of gains and losses fits and losses of the entity concerned for the
To go by the Explanatory Memorandum, participatingentity39.
the gains concept relates to the balance of The Deelneming exemptionis designed to

certainpositiveand negativegross anountsa7. prevent double taxation of the same profit,
Ths means on the one hand that both in- so that there is not in fact any reason for ma-

creases and flls in value (i.e. capital gains kng a distinction between rises in value of
and losses) are left out of consideration, the participations and dividends. The rise in
and on the other hand tlat the Deelne- value oftle participationamounts after all to

ning privilege has become a gross exemp- areflectionoftlesubsidiary'sprofit,however,
tion so that the costs relating to the participa- not only of its already taxed profits (open
tion will also be deductible rom now on. reserves), but also future profit yet to be
Under the Decree the exemption was a net taxed (undisclosed reserves and goodwill).
one, in that these costs were not deductible This extension is of considerablesignificance
(Section 15). The fact that tle exclusion tor trade andindustrysince up tillnow it has
under the Deelneming privilege now also . only been possible to have realized capital
applies to negative gains (losses) is also gais exemptedthroughartificialdividend
apparent from the provision tlat liquidation payments in cash or bonus shares. This was

losses nay also be deducted from the profit not always in the interest of the subsidiary,
by way of exception (Section I2, subsec- however..
tion 5). The taxpayers have also obtaned greater
The positive amounts involved include the freedom. The exemption of capital gains
dividends received from the participation from participations can lead to foreign con-

(and payments on profit sharing notes), and cerns transerrigcertain participations from
also profits made upon the sale of the shares the Netherlandsto other parts ofthe concern,
or liquidationofthesubsidary. Losses are the
writing-downof the book value of the par- 36. Explanatory Memorandum,No. 3, P- I4.

37. Explanatory Memorandum, No. 3, P. 20.

ticipationand losses upon sale and, in princi- 38. Explanatory Memorandum,No. 3, p. 20.

ple, upon liquidation38. 39. Explanatory Memorandum,No. 3, P. I4.
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or moving such participationsto the Nether- The liquidationofthe subsidiary results in the
lands. definitive loss ofthe possbilityof setting-off
The fact that capital losses are disregarded as the subsidiary's losses against its profits.2.
a counterpart to the exemption of increases This is - we assume - the reason why losses
in value above the acquisition price appears upon the sale of a participation are not de-
fair as a principle, since these losses also re- ductible. In principle any loss incurred upon

present a reflection of the subsidiary's losses. the sale of a participation should be offset-
These losses can be set off within the limits table against the concern profit. However,
permitted and to the extent that this is done even in this case the independenceofthe sub-
there is no reason for also permitting set-off sidiary - which s not liquidated - is the Dri-
by the parent company. The disregarding maryconsideration.
of the losses is therefore intended to prevent In this set-up the Deelnemngprivilegehas
double setting-offof losses. There is all the in fact a two-foldnature: in the case ofcur-

more reason for this since the losses are view- rent profitsand losses (and liquidationprofits)
ed as the counterpart of the - exempted - the fiscal independence of the subsidiary is
dividendsand increases in value40. taken as the basis, but in the case of tle li-
This disregarding of the losses is a real step quidation loss the groupconcept is follow-
back for enterprises. Up to the present losses ed, .e. the subsidiary is viewedas a part ofthe
could be set off against the profit of the par- parent entity. The Deelnemingprivilege is
ent company by writing the participation ntended to prevent the double offetting of
down, if the value of the participaton fell losses (losses not deductible by parent) and
below the acquisitionprice. As an exception achieve once-only ofettng (liquidation loss
losses incurred upon liquidationare deducti- deductibleby parent).
ble, but this, however, means that actual los- The deduction of a liquidation loss amounts

ses are only deducted later than at present and to any loss arising from the liquidatonofthe
then only upon liquidation. subsidiary being deductible for the parent

company in the year in which the sze ofthis
4. Losses ofliquidatedsubsidiaries loss is finally determined, i.e. the year in
As an exception losses incurredupon liquida- which the liquidation is completed. Instead
tion of a subsidiary are taken into account of determning the loss of the subsidiary it-
when computing the profit of the parent self and transferring it to the parent, which
company (Section I, subsection 5). The l- would encounter major difficulties in prac-
quidat:on loss is the difference between what tice, the loss upon hquidation that appears in
is termed the amount sacrificed and the the booksoftheparentwill be deductibles.
sum ofthe liquidationpayments received. In this way the loss is determined in a fairly
Tlis exception is justified by the view that rough and lump-sum fashion. There is not

it satisfies the rule that losses suffered should therefore any direct connection between the
be taken into account as far as possible r size of the non-set off loss of the subsidiary
tax purposes.1. A liquidation loss cannotafter and the liquidation loss to be taken into ac-

all be offset against the subsidiary's results -

there is either no carry-back for losses or a

40. Memorandumi Reply, No. 9, 23too restrictedone - while the l05S On the par- P.
4I. Explanatory Memorandum, No. 3, P. I4.ticipationmay not be deductedby the parent 42. Explanatory Memorandum, No. 3, P. 20.

company (Section Iz, subsection I). 43. Explanatory Memorandum, No. 3, P. 20.
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count as far as the parent's participation is fr this is that despite earlier depreciationof
concerned44. the participation as a result of losses by the
Loss deduction will also be permitted ir the subsidiary the higher cost of acquisition is

case of situations which are materially the also one of the factors whch determines the

same as liquidation. liquidation loss. Ths is reasonable since the

Natonalization of a foreign participation is earlier writing-down did not result in a de-

placed on the same footing as liquidationffit ductible loss under the Law, but is now taken

can be assumed that the parent entity has lost into accountupon liquidation47.
all control in the subsidiary. It is, however, A transitional provision sets the amount sa-

also possible that the investment may conti- crificed at not higher than the book value at

nue to prove profitable after nationalization, the end of the last year in which tax is levied

e.g. through a joint venture type arrange- under the provisions of the Decree (Section
ment45. 29, subsecton 5). This is the book value at

the end of I969. Under the Decree write-

The amount sacrificed (effectiveacquisi- downs below the acquisitionprice ofa parti-
tionprice) cipation were in fact offsettable against the

The amount whch is sacrificed for the ac- taxableprofit.
quisition ofa participation is not only deter- A fullerdefinitionofthe amountsacrificed
mined by what is paid at the time of the ac- concept is needed for cases in which a parti-
quisition- the purchaseprce - but also by all cipation is acquired through a transaction

which is paid by the parent entity up to the with an affliated entity. When a participa-
momentofliquidationofthe subsidiary.The tion is acquired by a company acting as a

amount sacrificed is increasedby capital pay- component of a concern (Group) the a-

ments from the parententity and also, in the mount sacrificed is the amount paid by t:he

writer's opinion, by the bonus shares issued concern as a whole and not the amount sacri-

by the subsidiary the par value ofwhch is as ficed by a certain part ofthe concern (subsec-
it werepaid in by the parent. tion 5, infine)48.
It is commented in the Explanatory Memo- This special provision relates not only to the
randum that the amount sacrificed may be participations acquired after the Law came

lower than the purchase price of the partici- into force, but also participations already
pation, particularly ifreserveswhich influen- held in 969. Under the old systen the tax

ced that price are distributed after t:he acqui- authorities usually refrained from taxing
sition ofthe participationle. profits on the sale ofparticipationsfr prac-

Thedeterminationofthedividendcomprised tical reasons, provided the purchasing com-

in the acquisition price can be difficult, the pany included the participationin its balance

more so snce the purchase price is also and sheet at the book value used by the selling
above all influenced by the profit yet to be company.
taxed (undisclosed reserves and goodwill)
ofthesubsidiary in additon to theopen reser- 44. Further Memorandum in Reply, No. 22,

ves featuring in its conmercialbalance sheet. p. 2I.

The anount sacrificed will sonetines have 45. Report on Verbal Consultations, No. 25,

to be based on figures other than those n the p 23, point 66.

46. Explanatory Memorandum, No. 3, P. 20.

accounts, since the book value does not al- Memorandumin Reply, No.47. 9, p. 24.
ways refiect the amountsacrificed.The reason 48. Memorandum in Reply, No. 9, P 24.
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In cases where tax has been levied a flexible ce, whatever its actual fluctuations.The actu-

attitudewill be adopted9. al rises and falls in value are then disregarded,
which would be a simple method to use in

5. Valuationofpartiapations practice. Even the entering ofan amount pro
Taxable profit must be computed according memoriawould be possible.
to sound (fiscal) business practice in accor- Since changes n the system ofvaluation em-

dancewitha consistent line ofconductwhch ployed will no longer have any effect on the
may only be varied if this is justified by taxable profit under the Law, it is also no

sound fiscal business practce5o. Snce under longer necessary for such changes to be justi-
the Decree changes in the value of the parti- fied by sound fiscal business practice within
cipationaffected the taxableprofit, the valua- the meaning of Section 9. However, the
tion system was checked against sound fiscal Explanatory Memorandum to the bill inclu-
business practice. Valuation at acquisition des this requirement.
price, acquisitionprice or lowergoingcon- Permanent valuation at acquisition price is
cernvalue,and at intrinsic value are possible therefore possible under the Law, since there
systems ofvaluation. is no longer an obligation to write down be-

low acquisition price as under the Decree.
Hence under the Decree it was not in accor- One ofcourse is quite free to do so depend-
dance with sound fiscal business practice to ing on the valuation system adopted though
value a participationat acquisitionprice if its there will be nothing to be gained by it.
value were to fall permanentlybelow that fi- The exception made for liquidation losses
gure owing to losses by the subsidiary. would not appear to alter this conclusion.

Such losses can in fact be set at values other
Valuation at intrinsic value had drawbacks than the figures stated n the accounts, if the
under the Decree, since increases n the value book value is lower than the amount sacri-
oi the participation through profits made by ficed on accountofpreviouswrite-downs.
the subsidiary were then also - directly - Sound fiscal business practice, however,
taxedat the parent. plays a role under the Law tor the computa-
This double taxation has been done away tion ot the amount sacrificed, since the loss
with by the Law, with the result that this ncurredon the liquidationofa subsidiaryhas
systemof valuation- which is also more cor- to be taken into account when determining
rect from the comnercial angle - no longer the taxable profit of the parent company.
encoutersobstaclesofa fiscal nature. Sound fiscal business practice wll in fact be
Now that under the Law the fluctuations in the criterion tor deciding whether dividends
the value of the participation are disregard-
ed when computing the profit and the valua-
tion therefore has no effct on the taxable 49. Further Memorandum in Reply, No. 22,

andprofit, it could be said that this valuation no pp. 29 30.

longer need be in accordancewith sound fis-
50. Section 7, subsection I ofthe Law states that
the determination of the profit for income tax

cal business practice and therefore is entirely purposes is applicable, see also particularly
neutral as regards the determination of the Section 9 ofthe I964 Income Tax Law regarding
profit or tax purposes. Any valuationsystem

sound fiscal business practice.
51. Supreme Court judgement of 25th January,may be chosen and the value ofthe participa- I96I, B.N.B. I96I/IOI.

tion may even be fixed at the acquisitionpri- 52. Explanatory Memorandum, No. 3, P. 20.
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are includedin the acquisitionpriceola parti- participation- an amount equal to the divi-

cipation andfso the amount whch must be dend had already been deducted from the fis-

written oft from the acquisition price for cal profit.Thiswrite-offclauseaccordingly
these dividendssS. served to prevent dividends being deducted

This is not an obstacle to permanent valua- twice.

tion at acquisitionprice, since this questionof This clause has not been incorporated in the

the writing down of dividends purchased Law, because besides gains all losses are left

with a participation would only arise in the out of consideration, as is the writing down
event ofliquidationifthe taxable lquidaion of the acquisitionprice upon the paymentof

loss were to have to be determined. Writing purchased dividends. Exemptionof the divi-

down may therefore be done without regard dend does not then result n double taxation,
to the amounts stated in the books. so that a provisionsuch as the clause referred
The amount sacrificed wil1 in any case have to is not needed, while since losses incurred

to be set at a value other than that indicated by liquidation may be set at figures other

by the books ifany system other than valua- than those shown by the books there is no

tion at acquisitionprice is used. need for one as regards the determining of

The liquidation loss rules, on the other hand, such losses either.

clearly favour this neutral value. In addition,
there is also the practical argument that there 6. Costs ofparticipation
is little point in regularly changing the fiscal Costs related to exemptedprofit components
value ofall participationswhen these changes were not accepted as deductible under the

do not have any effect on the taxable profit Decree (Section I5). TheLaw does not inclu-

and are also unnecessary for the determining de a provisionto ths effect, somethingwhich

ofany loss should t:he partcipationsbe liqui- represents a major improvement for trade
dated in the distant future. It would, how- and industry. In future costs relating to a par-

ever, be theoretically correct to write down ticipation, such as the costs of a loan for the
the purchased dividend straight away at the acquisition of the participation and the so-

time ofpayment,since this dividend does not called administration costs, will no longer
in fact form a part of the pure acquisitionpri- have to be deductedfrom tle exemptedpro-

ce. fits (dividends). This will prevent these costs

The question when a dividend should be - as up to the present - being offsettable
written off was highly mportant under the against profits for neither the parent compa-

Decree, snce wrtng offwas an obstacle to ny nor the subsidiary54.
obtaining the Deelnemingprivilegefordi- This applies, however, to the costs for do-
vidends owing to the write-off clause in mestic participations only; costs for foreign
Section Io, subsection I. participations wil1 remain non-deductible
Section Io, subsection I of the Decree speci- (Section I2, subsection4).
fied that dividends received from the partici- Under the Decree the nterest on loans raised

pation were tax exempt in so far as they did to finance participationswas not classed as a

not have to be deducted from the book value deductiblecost in the meaningofSection I 5

of the shareholding.There was not of course The holding company's own costs were,

any reason to exempt dividends received by
the parent companyifby some other means- Memorandum in Reply, No.

through reduction of the book value of the
53. 9, P. 24.

54. Explanatory Memorandum,No. 3, p- 20.
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however, deductible, such as the initial ex- which go to the foreign parent entity are in

penses and the costs of its own administra- general reduced to nil by conventions.
tons. As a result ofthe provisionsofSection Costs relating to the participation or mem-

I 5, f the parent company took the costs for bership are only deductible ifand in so far as

participationsfor ts own account this was an it is reasonable to assume that they contrbute
obstacle to deduction. As a consequence pa- indirectly to thc generationofbusiness nco-
rent companies were as it were obliged to me taxable in the Netherlands (Secton I2,

charge such costs to the subsidiaries. In the subsection 4). Ths not only excludes cases

casc offoreignsubsidiaries,parent companies where the domestic parent is a direct share-
will, however,have to continuecharging the holder n the foreign subsidiary, but also ca-

costs if they are to avoid this fiscal drawback. ses ofindirectshareholdings,e.g. throughdo-
When a domestic parent company particpa- mestic holdingcompanies58.
tes in a foreign subsidiary the Explanatory Thetermcontrbutendrectlyindicatesthe
Memorandumadvises caution because of the relatonship between the costs ncurred by
possibilty that parties nvolved might bur- the parent in respect of the participationand
den the profit of the domestic parent with the taxable profit made by the subsidiary. It
considerable sums in the form of interest on therefore relates not to the benefits enjoyed
loans raised to finance the acquisition of the by the parent company from the participa-
participationse. The non-admission for de- tion - these are after all disregarded when
ductionofinterest in respect offoreignparti- computing the parent's profit - but to the
cipations prevents a part of the profit earned profits of the entity in which the interest is

by the parent in the Netherlands escaping held. With this interpretationthe financing
taxation through deduction of the nterest. behind the investment is irrelevant for fiscal
This could not occur with domestic partici- purposes.
pations, because the full profit eamed in the The reasons for the non-admissionof cost de-
Netherlands s taxed, so that deduction of duction in the case of foreign participations
costs incurred on behalf of the Netherlands are given in detail n the ExplanatoryMemo-

subsidiarycan be viewedas entirely fair. randum to the bill. In this connection it is n-

Foreign concerns - without the non-deduc- teresting to look into the fiscal positionof the
tibility ofinterest clause - could for instance financing of the participation itself, viz. the
have new companiesset up outsidethe Neth- share capital put into the subsidiary and the
erlands by a Netherlands subsdiary (pro- loan capitalprovided.
duction company), which would be loaned Any loss ofshares in the subsidiary is not de-
the necessary capital by the parent concern. ductible as long as the subsidiary is not lqui-
The nterest would then be charged to the
Netherlands (production) profit, while the
dividends would fow freely to the foreign 55 Judgement of Supreme Court of 2oth

February, I959, B.N.B. 959/I3 I
parent entityw57.

.

56. Explanatory Memorandum, No. 3, P. 20.
In this conrecton it my be added that the 57 Report on Verbal Consultations, No. 23,
holding offoreignsubsidiaries in the Nether- p. 25, point 64.
lands is attractive since the Netherlands does 58. Memorandum in Reply, No. 9, P. 25

not have any withholdingtax on interest, not 59. Further Memorandumin Reply, No. 22, p
I9.

even fornon-residents.In addition,withhold- 60. Report on Verbal Consultations, No. 25, p.
ing tax on dividends from participations 23, point 64.
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dated. A loss on a loan to it is deductible, loan results in a corporate income tax on the
however, since this is a matter of tle valua- interest which is totally in contrast with that
tion ofa claim. The Law has not been chang- on dividend: the interest is taxed at the pa-
ed on this point, which means that deprecia- rent and may be deducted by the subsidiary.
tion can be applied with respect to this claim

frequiredby sound fiscal business practicei. Interest is also deductible in principle by the
As regards the fiscal consequencesofthis loan subsidiary in the case of a loan to a foreign
financing the following should be noted. In subsidiary, while in so far as conventions
Netherlands tax legislation a loan to a subsi- concludedby the Netherlands are applicable
diary is never placed on the same footing as a there is no foreign withholding tax on inte-

participation: the Stammkapital theory rest. The parent company has to pay tax on

does not apply in the Netherlands. the nterest, unlike the position with divi-
The fnancing ofa subsidiary by means of a dends.

6I. Report on Verbal Consultations, No. 25, p. 23, point 65.
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M.J. VAN ROOIJEN:

LE REGIME FISCAL DES SOCIETES-MERESET FILIALES D'APRES
L'IMPOTNEERLANDAISSUR LES SOCIETES

Quelques observations par rapport aux modifcationsrcentes dans la lgislation. - Quelques
aspects nationaux et internationaux de l'exonration des dividendes entre socits affilies.

Le texte complet des dispositions lgales relative au RgimeFiscaldes socits-mreset liales
atpubli dans le Supplmentde ce numro du Bulletin.

.

INTRODUCTION

Le ler janvier I970 entrera en vigueur la Loi le moment la double mpostionsur les bn-
sur l'Impt sur les Socits de 1969, qu rem- fices distribus restera en pleine vigueur. Le

placera le Dcret sur l'Impt sur les Socits regime de l'exonration fiscale des participa-
de 1942, introduit pendant l'occupationalle- tions aux Pays-Bas, tel qu'il vient d'tre in-

mande, l'exemple du Krperschaftsteuer corpor dans la Loi sur l'Impt sur les Soci-
allemand. ts, fera l'objetdes observationssuivantes, qu
La modificationde la lgislationnerlandaise porteront en particulier sur les modifcations
en matire de l'impt sur les socits at un apportes ce rgime et sur les aspects nter-
travail de longue haleine. Dpos le 27 juin nationauxde l'exonratonen gnral.
I96o, le projetde loilui-mmeasubiplusieurs Les modifications proposes au rgime de

modifications, notamment en I963 et en l'exonration fscale des participations ont

I968, pour tre adopt finalement, le I7 juin fait l'objet de commentairesdtaills2.
I969, par la Chambre des Dputs (Seconde
Chambre). Il est prvoir que la dliberation I. Au cours de la dliberation la SecondeCham-

bre le ministre a assur qu'avant le Ier juillet
au Snat (Premire Chambre) n'empchera I97o l sera mis au point un mmorandum
pas l'entre en vigueur de la Loi, tant donn d'tude sur l'imposition double.

que cette Assemble, ne jouissant pas du 2. Voir: A.F. Tuk dans De NaamlozeVennoot-

droit d'amendement,ne pourrait, le cas ch- schap d'octobre I96o, p. II2 et s.

ant, que rejeter le projet de loi dans sa totalit. j. van HoornJr., ibid. p. I I 6 et s.

Le renouvellement de la forme juridique de
A.L. Brok dans Maandblad voor Accountancy

Bedrijfshuishoudkundede novembre 196o,en

l'impositionet en particulerle remplacement p. 386 et de fvrier I962, p. 55 et s.

des Dcrets datant de l'occupationallemande T.F.M. Giele dans Weekblad voor Fiscaal

par des Lois ont constitu les princpaux ob- Recht du 28 janvier 196I, No. 4539, P. 8I et s.

A.F. Tuk dans Weekblad voor Fiscaal Recht
jectifs de la rvisiongnrale.En mme temps du septembre 1968, No. 78912 4912, p. et s.
on a envisag des modificationsmatrielles J.F.M. Giele dans I]elastingbeschouwingende
certains points. Les modificationsles plus m- septembre I968, p I66 et S.

portantes ont t apportes au rgirne de JH. Christiaansedans Belastingbeschouwinger
l'exonration fiscale des participations et a

, de mai 1969, p. 85 et s.

New Corporation Income Tax Bill in the
celui des institutions d'investissement et de Netherlands dans European Taxation d'octo-
placement et des socts coopratives. Pour bre I968, p. 2I8 et s.
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I. NATURE ET BUT DE L'EXONERATION revenu frappant les actionnaires qui sont des
DES PARTICIPATIONS personnesphysiques5.

L'exonrationfiscale par rapport aux partici- L'exonration des participations est une ap-

pations dans une socit flale rsidente (par- plication, sous des conditions restrictives, du

ticipations intrieures), remonte dj I893. principe lon bis in idem, selon lequel le

Ellen'tait,passoumisedesconditionsrestric- mme bnfice ne peut tre frapp deux fois

tives, telles qu'un pourcentage de participa- d'impt si une socit anonyme dtient des
tion ninimum, et tait valable pour le divi- actionsd'une autre.

dende entier. En ce qui concerne les partici- Dans la lgislationfiscalenerlandaise,la pr-
pations dans une socit filiale trangre vention de cette double imposition est lini-

(participationsextrieures),l'exonrationdate te des participations revtant une certaine
de 1915. Le pourcentage de participation mportance conomique. Par contre, le sys-
minimum requis tait de 90 et l'exemption tme fiscal belge, par exemple, ne pose pas
ne portait que sur une partie (50%) du divi- la condition d'un pourcentage mininum et

dende. applique le principe (qon bis in idem dans
L'abolition en I927 du pourcentage nini- toute son ampleur.
mum a ms les participations intrieures et L'application toute rigoureuse de l'exonra-
trangres presque sur le mme pied quant on des participations requiert que la double
leur traitement fiscal. Le Dcret sur l'Inpt mposition soit vite pour toutes les partici-
sur les Socits de I942 accordait l'exon- pations sans faire, en principe, de distinction
ration pour les partcpatons intrieures et entre des filiales nationales et trangres. En

trangres, le dividende entier tant exempt consquence, le traitementde dividendesdis-

pour des participat:ons de 25%. La Loi sur tribus par des filiales trangres et nationales

l'Impt sur les Socits de I9693 a tendu est en princpe gal. Cela reprsente en m-
l'exonrationdes particpatons intrieureset me temps une mesure unilatralepour vter

trangres tous les avantages dcoulant de la double mposition internationale. Cette

particpations, tout en rduisant 5% la par- exonratona djt ncorpore dans la l-

ticipationminimun requise4. A l'avenir non gislationnationale en I9I5, parce qu' l'po-
seulement les divdendes jouiront de l'exo- que les Pays-Bas taient une nat:ion exportant
nration fiscale, mais en dterninant les b-
nfices imposables on fera donc abstraction 3. Dans la suite du prsent article, la Loi sur

de toutes fluctuations de la valeur de la par- l'Impt sur les Socits de I969 sera dnonme

ticipation. Cela signifie donc que toutes les tla Loi, et le Dcret sur l'Impt sur les Socits
de I942 se dnommera le Dcret.

plus-values sont exonres et que les moins- 4- Les textes de l'Article I2 de la Loi et de l'Arti-
values ne sont plus dductibles, l'exception Cle IO du Dcret ont t incorpors dans le

cependant de la perte essuye lors de la liqui- supplmentau prsent numro du Bulletin.

dationd'unefiliale. 5. Pour une tude rcente sur cette double im-
et

L'exonration des participations a pour but position, voir: A. Jacquemin C. Parmentier:
La double imposition des bnfices distribus,

d'viter que entre personnes morales il y ait vers une solutioneuropenne. C'est propos de
double imposition. Il faut donc bien distin- cette tude que nous avons crit l'article Dub-

guer entre cette exonration et le problme bele hefting over uitgedeelde winsten in de

de la double imposition des bnfices distri- E.E.G. Oa double imposition conomique des
bnfices distribus dans la CEE) publi dans

bus, c'est--dire l'mpt sur les socits dans Belastingbeschouwingen,juin-juillet I969, No.
le cas de socits anonymes et l'mpt sur le 6/7, P. I09 et S.
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beaucoup de capitaux (surtout vers les an- cret que dans la Loi, l'exonrationdes parti-
ciennes colonies). cipations nationales et trangres se trouve

L'historiquede la Lois rvle que l'extension incorporedans un seul article.

de l'exonrationdes participationsaux flialcs Les socits ou associations qui ne sont pas

trangres s'est opre simultanment et pa- tablies aux Pays-Bas dovent tre assujetties
ralllement la mesure unilatrale pour la un impt prlever de manire ou d'autre

prvention de la double imposition par rap- sur les bnfices par un autre Etat. (art. I2,

port aux tablissements stables l'tranger, para. 3). La Loi requiertdonc que la fliale soit

parce qu'il n'y aurait pas de diffrcnce essen- assujettie un impt sur les bnfices; l suffit

tielle entre ces derniers et les filiales'. Cepen- pourtant que la filiale soit subjectivement
dant, pour faire ressortir ce parallle, on exi- redevabledel'mptl'tranger.Un assujet-
geait une participation de 90/o. On pourrait tissement objectif l'mpt sur les bnfices

affrmer que la socit filiale n'est qu'une au- (obligation de payement)n'estdonc pas tou-

tre nodalit- indrecte - de l'exerciced'act- jours requis. Celaest importantsile pays tran-

vits l'tranger,ce qui pernet de considrer ger accorde des facilits dites de pionnierou

l'impt sur les bnfices de la filiale trangre qu'il y existe une autre forme de taxholiday.
pour ainsi dre comme une charge fiscale sur Signalons pour tre complet que la mesure

les bnficesraliss par la socit-mresur le unilatrale pour viter la double imposition

capitalqu'elleanvestidans la filiale trangre. de I9651 exige bien l'assujettissementobjec-
En principe il n'y avait pas non plus de diff- tifpour un tablissementstable l'tranger,
rence entre les participations nationales et ce qui signifieque les bnficesd'un tablisse-

trangres. On attachait peu d'importanceen ment stable l'tranger ne sontpas exonrs

ce temps-l la question si l'exonration lorsqu'uneexonrationobjectiveest accorde

tait accorde en raison d'une mpositiondes l'tranger.
bnficesd'une filiale tablie aux Pays-Bas ou 6. Pour une esquisse dtaille de l'historique de

l'tranger8, ce qui traduit une vue assez r- l'exonration des participations dans la lgisla-
volutionnairepour l'poque sur le droit fiscal tion fiscale nerlandaise, voir: J.H. Christiaanse:

international! Deelnemingsvrijstelling(1963), p. i8-68.

DocumentsImprimsde la Seconde Chambre,
A notre avis, l'Expos des motifs du projet 7.

I9I4-I9I5 No. 5.
de loi prsent en I96o fait ressortir, lui aussi, 8. DocumentsImprimsdela SecondeChambre,
l'un et l'autre aspect. L'exonration des par- I926-I927,No. 56.

ticipations s'applique en principe de mme 9 Expos des notifs accompagnant le projet de

faon aux particpations trangres et nato- loi sur l'Impt sur les Socits, document de la
Seconde Chambre, session I959-I96o, document

nales. Par ailleurs, une entreprise nerlan- 6000, No. 3 page I3, denonrner ci-aprs: Ex-

daise exerant des activits l'tranger par pos des motifs No. 3.

l'intermdiaire d'une filiale, bnfice des Io. Art. 2, par. 2 de l'ArrtRoyal instituant des

mmes facilits que si elle y exerait ses acti- mesures unilatrales pour la prvention de la
double imposition du 7 avril I965 (Bullerin des

vits sous forme d'un tablissement stable. Lois I45).
C'est ici que surgit le parallle avec l'tablis- I I. Une autre diffrence consiste ce que l'ex-

sement stable. Auss y a-t-il un rapport troit onration des bnfices de l'tablissement stable

entre l'exonration des participations natio- tranger est incorpore dans les conventions de

nales et trangres, la seule diffrence consis- doubles impositions conclues par les Pays-Bas,
et que celle relative aux dividendes provenantdes

tant en ce que ces dernires sont soumises participationstrangres est prvue dans la lgis-
une condtion restrictive. Tant dans le D- lation nationale.
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Le terme Etat indique d'ailleursque l'impt que l'exception permettant la dduction de
sur les bnfices doit revtir un caractre na- pertes subies par suite de liquidation est ga-
tional; il ne suffit donc pas que cet impt soit lement applicableaux fliales trangres (Art.
peru au niveau local ou rgional. Du reste la I2, par. 5).
seule condition matrielle impose .cet m- A notre avis, on peut soutenir qu'il faut tou-

pt sur les bnfices c'est qu'il doit grever, en jours regarder le rgme des socits-mres
effet, les bnfices et non pas par exemple le la lumire du traitement de l'tablissement
chiffre d'affaires. Ceci serait encore contraire stable, tout en le limitant d'ailleurs en consi-

la politique nerlandaise en matire de la dration de l'imposition des dividendes de
prvention de la double imposition interna- placementde personnesphysiques.
tionale. Il n'est pas fx de taux minimum Si l'exonration des participations s'appli-
l'mpt tranger sur les bnfices, son ni- quait aussi aux dividendesde placementtran-

veau tant donc une question decider par gers, cela constituerait pour la socit ano-

l'autreEtat2. nyme une prventionunlatralede la double
Cette attitude des Pays-Bas envers l'mposi- imposition par la voie de l'exemption. Tou-
tion trangreaboutit, du point de vue fiscal, tefois aussi en ce qui concerne les dividendes
l'galit des conditions de concurrence au de placementnationaux, il est dsirablequ'on

pays o l'investissementest efctu. Dans le fasse une dmarcationnette entre les partici-
systme d'exonration tel qu'il est appliqu pationset les placements.
auxPays-Bas,un tauxrduitde l'mpt tran- Nous entrerons en particulier dans les dtails
ger reprsente un avantage dfinitif l dif- quant au parallle entre la fliale et l'tablis-
frence du systme de crdit d'mpt o les sement stable.
dividendes reus de filiales trangres sont

soumis des npts additionnelsjusqu'con- M. LE PARALLELE ENTRE LA FILIALE ET

currence du niveau national, ce qui aboutit L'ETABLISSEMENT PERMANENT

l'galit des conditions de concurrence dans A L'ETRANGER
l'Etat ol'nvestisseurest domicili. Un traitement gal de la filiale trangre et

En plus de la condition formelle que la parti- de l'tablissement stable aboutirait ce que
cipation miminum doit tre de 5%, il faut, les bnfices seraient grevs d'mpts l'-
pour que les participations trangres puis- tranger et exempts la mtropole, avec

sent bnficier de l'exonration, qu'elles ne compensation pour les pertes ventuelles
constituent pas un investissement (Art. I2, l'tranger. Deux diffrences mportantes se

par. 7). dessinent pourtant dans le rsultat du traite-
ment fiscal de la fliale et de l'tablissement

Comme il se rvlera lors du traitement du stable, savoir, la compensation des pertes
mcanisme du rgime des socits-mres, subies l'tranger et la retenue trangre
une autre diffrence consiste en ce que les a la source sur les dividendes de partici-
frais relatifs aux participations trangres ne pation.
sont pas dductibles (Art. [2, par. 4.). La
diffrence de traitement entre les filiales na-

tionales et trangres est par consquentassez

petite, tant donn que le rgime des socie-, I2. Mmoireen rponse la Seconde Chambre,
session I962-I963, document 6000, No. 9, pagets-mres s'applique, dans le cas de fliales
25, denommer ci-aprs: Mmoire en rponse

trangres aussi, tous les avantages, tandis No. 9.
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A. La compensationdes pertes subies rtranger La propositiondelaCommssion

I. Difrences quant la compensationdespertes Europenneconcernant l'tablisse-

Une perto subie par l'tablissement stable ment stable:

tranger est directementconpcnsablecontre Dans le Projet de Directive du 15 janvier
les bnfices de la socit anonyme nationale I969 en matire de fusions, scissions et ap-

suivant les procds comptables courants, ports d'actifs, il est propos qu'une socit

mais une perte subie quant une participa- ayant un tablissement stable dans un autre

tion trangre n'cst en principe pas dducti- pays membre, soit mpose pour le bnfice

ble, du moins pour autant qu'il n'est pas ralis dans ce pays-l, et que le pays membre

question de liquidation. D'ailleurs les pertes o la socit ost table s'abstienne de l'mpo-
subies sur des prts accords dcs fliales sition de ce bnfice (Article I2, par. I et 2).
trangresrestent, elles, dductibles. Toutefois, la Comnissionadmet que dans ce

L'exonrationpour les bnfices raliss pen- systme les pertes subies l'tranger ne sont

dant des annes postrieuresest cependantr- pas dductiblcs, dduction qu'elle estme

duite du montant des pertes prcdenment souhaitablepour plusieurs raisons. C'est pour-

compenses. Ainsi les bnfices et pertes de quoi elle propose que sur la demande de la

l'tablissementpermanent sont en fait balan- socit l'mposition se fasse selon le systme
cs au cours des annes aux fins de l'exon- dit du bnficemondial. Cela mpliqueque

ration aux Pays-Basa. les bnfices et les pertes des tablissements

Exclure en princpe les pertes sur les partici- stables trangers sont. ncorpors dans le b-

pations nationales et trangres comme con- nfice de la socit, que l'on frappe d'un ini-

squence de l'extension du rgim des soci- pt rduit afn de prvenir la double impo-
ts-mres toutes les fluctuations de la valeur sition (Article I2, par. 3).
(plus-values ainsi que moins-values) aboutit Si ce systme est adopt, il s'appliquera aux

a une diffrence essentielle avec le rgime de tablissenentsstables dans tous les pays mem-

l'tablissement stable. Certes, le fait qu'une bres pendant 5 annes. Il est susceptibled'tre

perte de liquidation puisse tre compense tendu aux tablssements stables dans un ou

contre les bnfices de la soct-mre rap- plusieurs pays en dehors de la C.E.E., si les

proche la figure de la filiale de l'tablissement conventions visant la prvention de la

permanent. Nanmoins, dans la suite nous double imposition l'admettent.

partirons de cette diffrence essentielle, vu

qu'il peut se produireau moins un dlai pro- 2. Consolidationscale
long, snon dfinitif, de la compensationdes L'tablissementstable et la filiale ne peuvent

pertes et que l'on ne s'empressera pas pour tre traits effectivement sur pied d'galit
cette seule raison de procder la liquidation que si le systme de la consolidation fiscale

de la socit. Evidemment cette diffrence des bnfices4 est appliqu aux socits ini-

essentielle n'entranerades consquencespra- briques internationales, conformment au

tiques importantes que si la filiale subit des systme du bnfice mondial par rapport

pertes pendant une srie d'annes.
Le rgime fiscal nerlandais des socts avec I 3. Art. 3, par. 3 de l'ArrttLoyalsur la prven-
des tablisserrents stables l'trarger corr- tion de la double imposition.Voir l'tude de M.

porte donc, outre rexonratondu bnfice, Bouwsma ci-aprs
I4 Le terme consolidation fscale n'implique

l'imputationdes pertes au bnficefiscal.
pas qu'il soit requis un bilan commercial con-

solid.
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aux tablssementsstables. rgime de consolidation fiscale de filiales
Dans la conception conomique de la conso- tabliesdans d'autresEtatsmembres(Art.7)15.
lidation, c'est la situation conomique relle Dans le cas de participationsd'au moins 50%,
qui l'emporte sur la forme juridique de l'en- la socit-mrepeut opter pour le rgime de
treprise. Une fliale dont toutes les actions consolidation. Celui-ci s'appliquera alors
sont dtenuesparlasoct-mreestdeceche obligatoirement toutes les filiales dans la
considre comme une succursale. Les rap- C.E.E. et restera en vigueurpendant 5 ans au

ports conomiques de la vie industrielle et mons. Sur demande, l'applcation de ce r-
commercale orientation internationale ne gime pourra tre tendue encore pour une

sont pas affects alors du pont de vue fiscal priode minimum de 5 ans des participa-
par des diffrencesde forme juridique. Autre- tions dans un ou plusieurs pays en dehors de
ment, pour des nvestissements hasardeux la C.E.E., la socit imbriquetant toutefois
l'tranger, l'tablissement stable pourrait lbre de choisir certains pays. Les bnfices de
s'avrerdsirablepour des raisons fiscales. toutes ces filiales seront incorpors aux rsul-
Un grandpas en avant serait narqusi ce sys- tats d'exploitationde la socit-mre,compte
tme de consolidation tait rendu applcable tenu, de manire ou d'autre, des mpts pr-
aux filiales trangres. Les pertes ventuelles levs l'tranger (mpt sur les socits et,
de la fliale (juridquement) indpendante - notre avis, aussi la retenue la source sur les
qui n'est pas assujettie l'impt nerlandais- dvidendes, particulirement par rapport
seraient imputables aux bnfices consolids des pays tiers).
de la socit-mre. Le grand avantage rside La CommissionEuropenneproposed'adop-
donc dans la compensation horizontale ter une participatonde 50% comme critre
directe pes pertes subies par la filiale tran- pour la consolidation, ce qui n'est qu'une
gre au cours d'uue srie d'annesI par les dlinitationgrossire. Cependant, ce dont i]
autres rsultats de la socit imbrique, ce s'agit c'est le pouvoir conomiquede fait sur

qui devent plus irnportant mesure que la la marche des affaires de la filiale. Le plus
possibilit d'une compensation verticale des souvent une possession de 50% des actions
pertes par la fliale mme est plus petite. suffira a cet effet, bien que pafois il faille un

Le rgime de l'unit fiscale revient en fait pourcentageplus haut ou plus bas. La Com-
rendre superftatoire le rgime des socits- mission Europenne se penchera encore sur

mres pour les participations consolides, les les questions de procdureaffrentes la mise
dividendes de participation tant alors consi- en excutionde la rglementation.
deres comme des transferts de bnfice Un rgime de consolidationfiscale des bn-
intrieur de la socit imbrque. Dans ce fices ressemblant grosso modo celui que
cas, la consolidation reprsente une alterna- nous venons de dcrire, est dj appliqu en

tive relle et plus complte. France aux participations majoritaires dans
des filialesnationaleset trangres.

3. La proposition de la CommissionEuropenne
relativelaconsolidationfiscale I5 Pour un expos concernant le Projet de

Dans son Projet de Directive du I5 janvier Directive, voir: Georges Gosset dans La Fiscali-
I969 concernant le rgime fiscal applicable t du March Connun d'avril I969, p. 27 et s.

aux socits-mreset fliales aux Etats mem-
Voir aussi: H. Debatin dans Aussenwirtschafts-
dienst des Betriebsberatersde ma I969, p. I29.bres de la C.E.E., la Commission Europen- Une analyse dtaille en anglais paru dansa

ne a fait aussi une proposition relative un European Taxation, juillet I969.
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4. Consolidation scale aux Pays-Bas (unit ris l'incorporationde fliales trangres dans
scale) l'unit fiscale.

La lgislation nerlandaise en natire de ris- Une comparaison du rgime nerlandais de
calit des socits connatle rgime de l'unit l'unit fiscale avec le projet de la C.E.E. rv-
fiscale en vertu duquel toute la socit imbri- le que la rglementatonnerlandaseest plus
que (le groupe) est mpose comme un restreinte. Pour les fliales nationales une

seul organisme. Sur demande, le ministre des participationde I00% est requse,alors que la
Finances a la facult de dclarer, des condi- consolidationde fi]iales trangres est mpos-
tions fixer par lui, que des filiales rsidentes sible.
dont la socit-mredtient toutes les actions
sont considres comme ayantt absorbes 5. Comparaisondes rgimes nerlandais de l'exo-
par celle-ci (Art. I4)1o. Outre la compensation nration des participationset de l'unit fiscale
immdiatede pertes et des bnfices, l'unit pour les flialesnerlandaises
fiscale offe l'avantage que tout les transferts En comparant les rglenentations fiscales

l'intrieur de la socit inbrique sont li- applicables aux fliales trangres et aux ta-
mines, donc aussi, par exemple, les dividen- blssements stables, nous avons relev le r-
des de participation. Les frais encourus par a gine de l'unit fiscale comne alternative
soct-mreenvue de la participationdan a ventuelle de l'exonrationdes participations
filiale sont alors dductiblescomne frais de .a trangres afin d'obtenir une analogie encore

socit mbrique. Ce rgime est donc com- plus pousse avec la rglementation relative
parable avec une vraie consolidation com- l'tablissementstable: compensationdirecte
merciale. En effet, l'unir fiscale signifie ga- des pertes et transferts de bnfices exempts
lement que les lments d'actifet les partici- d'impt (tranger) sur les dividendes. Pour
pationspeuvent tre transfrs l'ntrieurde les fdiales nation0les, cepcndant, l'unit fiscale
la socit imbrque sans tre atteints par est une alternative relle de l'exonrationdes
l'impt, tout en simplifiantd'ailleurs les pro- participations, encore que l'avantage dcou-
blmes se rattachant aux cots, aux prix et lant dc cctte unit se limite la compensation
aux bnfices(intercompanyprofits)7. des pcrtes. En effet, il ne sera pas question
Dans le rgime nerlandais de l'unit fiscale, d'mpt national sur lcs dividendes si la so-

l'unit est considrecomme un seul organis-
me imposabledevant prsenter une seule d-
claration fiscale. Cela va donc plus loin que le I6. Sous le Dcret, l'unit fscale tait rglemen-

te dans l'article 27 du Dcret sur l'Impt sur lesrgime allemand de l'Organschaft, sous
Bnfices de qui tait applicableI940, travers

lequel chacune des filiales rette ndividueUe- l'article 32, par. 5 du Dcret.
ment sounise l'mpt, tout en ne consid- Le rglement prvu l'article I4 de la loi s'ac-
rant en bloc que les pertes et profits calculs corde presque entirement avec celui de l'article

sparment pour les flialesS. De mme que 27.
Pour description du rgime fiscal desdans le rgime allemand, l'intgration per-

I7. une

socits imbriques nerlandaises par J.H. Chris-
mse par les dispositionsnerlandaises se limi- tiaanse, voir La Fiscalit du March Commun
te aux fliales rsidents. de fvrier I969, p. 3 et s.

A l'encontre de l'article I 4 de la Loi, l'article I8. Voir aussi: AJ. Rdler dans Die direkten
Steuem der Kapitalgesellschaften und die Pro-

27 du Dcret n'excluait pas, en principe, la
bleme der Steueranpassung in den sechs Staatenconsolidat:ion de filiales trangres. Cepen- der EuropischenWirtschaftsgemeinschaft,I960,

dant lc ministre des Finances n'a jamais auto- p. 183.
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cit recevant les dividendes a droit l'exo- En fait, le rgime des socits-mresest rela-
nrationdes participationsl9. tivement peu intressante lorsqu'il s'agit de
En fait, la socit-mre nerlandaise d'une participations IoOo. Etant donn cepen-

fliale nerlandaise Iooo a le choix rel dant que les pertes ne sont plus dductiblesen

entre l'un et l'autre rgime. L'exonration vertu du nouveau rgime des socits-mres,
des participationsd'aprs le rgime des soci- le critre pour la consolidaton fiscale revte

ts-mres a pour point de dpart l'indpen- encore plus d'importance qu'auparavant, du

dence juridique de la socit-mreet de la fi- point de vue fiscal. Le critre formel et juridi-
liale, mme s'il s'agit de fdiales Iooo. La que de Io0o est prsent susceptible de pro-

preuve en est dj donne par le simple fait duire des diffrences de concurrencelorsqu'il
qu' ct de l'exonration des participations est question de pertes, ce qui serait le cas dans
existe le rgime de l'unit fiscale en vertu du- une moindre mesure si l'on adoptait un cr-

quel la filiale est considre comme succur- tre de puissanceconomiquede plus de 50Oo.
sale0. Une socit imbrique fliales nationales
Maintenantque les pertes rsultantde partici- Iooo pourraitbnficierd'un avantage fiscal

pations ne sont en principe plus dductibles, considrable par rapport d'autres socits
il se trouve que la nouvelle rglementation imbriques grandes particpations majori-
sur l'exonration des participations s'carte taires nationales allant jusqu' 99Oo, ansi que

dans une plus grande mesure du principe de d'ailleurs toute socit mbrique ayant
l'unit fiscale selon lequel les pertes de fliales principalement des participations trangres
sont immdiatement et entirement com- ( Ioo%) !

pensables. Cette diffrence tait beaucoup En ce qui concerne les participationsnationa-

moins marquesous l'ancenrgimede l'exo- les, l faudrait que le critrepour la consolida-
nration des participations,puisque les pertes tion sot remplacpar celui de puissance co-
rsultant de participatons taient dducti- nonique de 50% ou 5I%, pour que la com-

bles. pensation des pertes l'intrieur de la socit

L'exclusion de la compensationdes pertes est inbrique soit rendue possible aussi dans le
auss en contradcton avec la propostion cas de ces particpatons majoritaires. C'est
susmentionne de la Commission Europ- un critre plus raliste, plus neutre du point
enne, encore que celle-ci ne porte que sur les de vue fiscal, et mieux adapt aux conditions

participations trangres. La Comnission commerciales req'uises pour la consolidation.

Europenne prsume, bien entendu, que les Le rgimede l'unit fiscaledevraits'appliquer
pertes ntrieuressont, elles, compensables! aux filales dpendantes dont la majorit
En comparaison de l'exonrationdes partici- des actions sont dtenues par la socit-mre.

pations, le rgime de l'unit fiscale procure Le rgine de l'exonrationdes participations
dsormaisun avantagequile rend encoreplus devrat alors s'appliquer en premier lieu aux

attrayant. L'intrt de ce rgime rside aprs filiales ndpendanteso la socit-mrene

tout dans la compensation des pertes plutt possde qu'une minorit des actions, bien

que dans l'exemption des bnfices raliss

par les fliales, ceux-ci tombant dj sous le
rgime des socits-mres. I9. Art. 4, par. 2 de la Loi sur l'Impt sur les

Dividendes I965 (Bulletin des Lois 62I).Dans le cas de particpations nerlandaises a
,

20. Arrts de la Cour de Cassation (Hoge Raad),
Ioo%, il y a dsormais une raison de plus de rendus le 8 nai I957 (B.N.B. I957/208) et le 7

passer, si possible, au rgime de l'unit fiscale. mars I962 (B.N.B. I962/I66).
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qu'en principe ce rgime soit videmment droit l'exonration d'aprs le rgme des
valable pour toutes les participations. socits-mres. Les transferts de bnfices,
C'est prcisment le critre peu lev de 5o, surtout ceux l'intrieur de la socit inbri-
fix par la loi nerlandaisepour les participa- que, ne doivent pas donner lieu des ini-

tions, qui rend assez ambigucette rglemen- positions. L'exonration des participatons
tation.Elle est valablenon seulement pour les mplique donc en fait une exemption d'im-
relationsentre socits-mreset fLiales, mais pt sur les socits et de la retenue la source

encore pour les petites participations, et les lors de transferts de bnfices la socit-m-
mmes ides fondamentales sont suivies re: l'impositionse limite l'npt sur les so-

quant l'indpendance de la filiale pour ces cits grevant la filiale nationale.
formes de participations si diffrentes du Dans le cas des participations trangres, la
point de vue cononique. Compte tenu du retenue trangre la source sur les dividen-
point de dpart non bis in idem, ce bas des revient en fait une charge supplmen-
pourcentagen'est cependantpas injustifi. taire, car le recours au crdit d'mpt et m-
Surtout le fat qu'une socit imbrique me la dduction de la retenue trangre du
participaonsnationales IoOo, adoptant le bnficede la socit-mreest exclu: en effet,
rgime de l'uait fiscale, aura ou pourra ob- le divdende provenant d'une participation
tenr la facult de compenser inndiatenient n'est pas compris dans le bnfice imposable,
ses pertes, est une raison d'tendre la consoli- cela par opposition la retenue sur les divi-
dation aux participations trangres selon le dendes qui, en vertu d'une convention fisca-
mme critre, mais au moins aux participa- le, est imputable sur l'mpt sur le revenu

tions I00o dans des filiales trangres. Unc lorsque le bnficiaire des dvidendes est une

telle mesure serait galement conforme la personnephysique.
propositionde la CommissionEuropenne. La politique nerlandaise en matire de con-

Si l'on accepte qu'en ce qui concerne le rgi- ventions fiscales a toujours vis exclure ou

me des socits-mresil n'ya pas de diffren- restreindre au minimum la retenue tran-
ce de principe entre les participations natio- gre frappant les dividendes provenant de
nales et trangres, il n'y a en fait pas de rai- participations, afn d'approcher le plus pos-
son fondamentale de fare une distinction sible l'quilibreentre l'tablissementstable et

entre elles dans le cas de la consolidation, et la filiale. La dstributionde bnfices l'nt-
encore moins si la dernire procure de nou- rieur d'une socit imbrique correspond
veaux avantages fiscaux par rapport l'exo- dans une trs large mesure aux transferts de
nrationdes participations. bnfices l'intrieur d'une mme entrepri-

se21.
B. La retenue trangre cl la source sur les divi- Une retenue la source moins leve sur les

dendes dividendes provenant de participations est

I. Positionnerlandaisel'garddeparticipations aussi accepte de faon gnrale sur le plan
La retenue trangre la source sur les divi- international; la plupart des conventions
dendes provenant de participations fait ob- comprennent une rglementation spciale
stacle l'galit des filiales et des tablisse-
ments stables.

2 I. Note relative la rvision gnrale de laDans le cas d'une participationnationale, il y lgislation fiscale. Lettre adresse le juillet27
a, nous l'avons dit, exenption de retenue I96o la Seconde Chambre; session I959-196o,
la source sur les dividendes si l'actionnaire a document 538o-6000, No. 9, page 13-
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concernant les dividendes dans les relations celle d'tendre l'exonration des participa-
entre socits-mres et filiales. Le projet de tions aux participations trangres, ce qui en

convention de 1'0.C.D.E. prvoit une rete- pratique adjt fait de maniregnrale.
nue de 5% sur les dividendes provenant de A l'ntrieurde la C.E.E. aussi, la retenue la

participations d'au moins 25o22. A ce sujet, source sur les dividendesprovenant de parti-
les Pays-Bas ont fait la rserve que dans leurs cipations est le plus souvent de 5% et parfois
conventionsils s'efforcerontde rduire zro plus, sans parler encore des aspects specifques
la retenue sur ces divdendes23. Jusqu'ici, les du systme du taux diffrencide l'mpt sur

Pays-Basont russi pousser ce principe dans les socitsqui risque de produireune retenue

la majort des cas. Ils ont nannoins accept sur les dividendesencore plus lev.
un taux de 5o dans leurs conventions avec Le critre pour la participation a t fx

les Etats-Uniset le Royaume-Un. 2Oo, ce qu'il faut interprter comme un

compromis entre les divers pourcentages
2. Propositionde la ComnissionEuropenne prvus dans les lgislationsdes pays menbres.

concernant le regimejiscal commun applicable Le critre de 20o signifie que le rgine s'ap-
aux socits-mresetliales plique non seulenent aux participations du

A l'intrieur d'un march commun tel que type soct-mre/filiale proprement dites:
la C.E.E., il y a videmment encore plus de le ttre et l'expos des motifs du Projet de D-

raisons de supprimerla retenue la source sur rective le suggrent tort. En effet, l'exon-
les dividendes provenant de participations ration s'appliquegalement d'autres formes
tout en tendant l'exonrationdes participa- de participation.
tions aux fliales tablies dans d'autres pays Nous trouvons tonnant que cette proposi-
membres. tion ne laisse pas la possbilt d'appliquer ce

Dans son projet de directivedjmentionn, rgime aussi aux dividendes provenant de fi-

la ComnissionEuropenne a labor un r- lales tablies dans certains pays tiers, cela

gime fiscal commun applicable aux relations contrairement la proposition relative
entre socits-mreset filiales. Il y est propo- la consolidation fiscale, et malgr le fat qu'
s d'applquerl'exonrationdes partcipations certains gards les deux propositons pren-

galement aux dividendes provenant de par- nent la mmepense commepoint de dpart.
ticipations dans d'autres membres, et de sup- La Commission Europenne dclare qu'elle
primer la retenue la source sur les dividen- ne veut pas se prononcer sur la question de
des au niveau de la filiale pour obtenir ainsi savoir si les frais se rapportant aux participa-
une dstribution de bnfices reUement ex- tions trangres doivent tre oui ou non

empte d'impts l'intrieur de la socitm- fiscalement dductibles.

brique(Art. 4 et 5). Elle a cependant propos que ceux parnfi les
On traite donc la socit-mre comme si elle pays membres (comme la France et la Belgi-
avait ralis le bnfice elle-mme et non pas que) qui dterminent les frais se rapportant

par l'intermdiairede la filiale. aux participations d'une manire forfaitaire,
D'aprs cette proposition de la C.E.E., l'itu- sur la base d'un certain pourcentagedu divi-

position dans le cas des participatons inter-
nationales se limiterat l'impt tranger sur

les socits grevant la filiale. 22. Art. IO, par. 2, sous a.

Voir explicative le projet
La proposition de supprimer la retenue la 23. note concernant

de conventon de 1'0.C.D.E., page Io6, point
source sur les dividendes est plus radicale que I 5 (version anglaise).
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dende reu, puissent fixer ce forfait un Dcret tait en vigueur: la participation dot
maxmumde 5%(Art.4, conclusion).A notre s'inscrire dans le cadre de l'exercice des
avis l faudrait interpreter cette proposition actvtsnormales de t'entreprise(par. 8).
de la ConmissionEuropenneen ce sens que Dans l'Expos des motifs du projet de loi, la
si seulement 95% du dividendesont exempts, distinction matrielle entre les participations
les frais de la participation trangre seront et les placements est ainsi definie: Une par-
dductiblesdans leur intgralit. Si par contre ticipationsera admises'il existe un rapport pas
dans tel OU tel pays membre - conme c'est trop lointainentre l'entreprise qui acquiert la
le cas des Pays-Bas- une exemption de IOO% participation et celle dans laquelle la partici-
est accorde, les frais non ports en compte pation est acquise. Il faut faire une distinction
de la filiale trangre ne sont pas dductibles. entre la dtention d'actions en faveur du rap-

Ici, lc lgislateur national a donc le choix en- port qui en dcoule avec l'entreprise dans la-
tre deux systmes servant exclure les frais quelle la participaton est acquise, et la d-
de particpations trangres de la dduction. tention d'actions comme placement en va-

En pratique, l'effet quantitatifde ces deux al- leurs pur et simple25. Dans le premier cas il
ternatives sera souvent ingal: il dpend de la y a un lien professionnelentre deux organis-
proportion entre les dividendes ct les frais de mes, de sorte qu'il y a lieu de n'mposer qu'-
l'ensembledes participations. une seule fois le bnfice. Ce lien n'existe pas
Une comparason entre la proposition de la dans le cas du placement. La Loi fixe donc
Commission Europenne et le rgime ner- un critre formel afin de distinguerparticipa-
landais montre que la rglementation ner- tions et placements,approchant,selon l'Expo-
landaise en matire du pourcentage de la s des motifs, en gnral d'assez prs la realit.
participation est moins restrictive. Nous es- Le critre matriel ajout pour que des parti-
tinons que les Pays-Bas n'abandonneront cipations trangres soient exoneres, et par
probablementpas leur rgime plus souple. En lequel on vise entre autres prvenir la fuite
ce qui concerne l'exonration,ce pays est seul dans une soct de placement trangre,

ne pas se borner l'exemptiondu dividende. pourrait aboutir la cration d'une socit de

placementnerlandaise.Cela est d'autantplus
III. TRAITEMENTFISCAL DE PARTICI- attrayant que le rgme fiscal nerlandais ap-

PATIONS ET DEPLACEMENTS24 plicable aux institutions de placement est en

I. Distinctionentreparticipationset placements fait presque aussi favorable que les rgimes
Pour distinguer les participationset les place- qui existent l'tranger. C'est pourquoi, ou-

ments, la Loi ne fxe qu'un critre formel tre les 500, un critre matriel serait souhait-
(5%) dans le cas des partcpationsnationales able galenent dans le cas des particpations
(Art. I2, par. 6). Quant aux participations nationales. Le lgislateurn'a pas estim nces-

trangres, en plus de ce bas pourcentage de saire d'imposerce critre,pourvu que les par-
5%, un critre matriel est fix, savoir que ticipations dans des institut:ions de placement
la possession d'actions ne doit pas constituer soient exclues de l'exonrationdes participa-
un placement (par. 7). La charge de la preuve
incombe d'ailleurs l'Inspecteur des Contri-
butions. En ce qui concerne la dtermination 24. Le terme placement est employ dans les

de particpationsinfrieures 5o, les partici- paragraphes suivants pour indiquer l'investisse-
ment priv, c..d. non-professionnel, dans des

pations nationales et trangresseront soumi- valeurs mobilires (portfoho-investment).
ses la mme condition qu' l'poqueo le 25. Expos des motifs, No. 3, page I3.
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tions; ainsi, il ne peut y avoir d'abus par cu- nerlandaisepuissentrduire leurs obligations
mul de l'exonrationdes participationset des fiscalesnerlandaises(par. 2, sous d).
facilits du rgimedes placements2. Les fonds communs ouverts de placement,
Avant d'examiner en dtail cette accumula- dont les titres de participation sont ngocia-
tion, nous donnerons - pour une meilleure bles, sont considrs par la Loi comme des

comprhension de notre expos - un bref institutions de placement. En vertu de la Loi

aperu du rgime, entirement modifi, ap- ces fonds ouverts sont devenus des sujets pas-

plicableaux institutionsde placement. sirs d'npt(articie 2, par. I, sous e).
Le rgime pour les institutions de placement

2. Le rgimejscaldesinstitutionsde placement a t tendu aux intrts et rendements de
L'article 27 de la Loi stipule qu'au moyen biens immeubles ct de dividendes, ce qui
d'un arrt royal il sera donn des rgles d- largit seniblement le champ d'activit des

rogatoires ultrieures par rapport l'imposi- institutionsde placement28.
tion d'institutions de placement (par. I SOUS

a)27. 3. La relation entre rexonrationdes participa-
Sont considres comme des institutions de tions en vertu du rgime des socits-mresetfilia-
placement: les socits anonymes tablies aux les et le rgimepour les institutionsdeplacement
Pay-Bas et des fonds communs (ouverte) de En vertu de la modification du projet de loi

placementdont le but et les activitseffectives en 1968 le rgime des socits-mreset filiales
consistent dans le placement de capitaux ex- ne s'applique pas aux participations dans
clusivement ou presque en valeurs mobili- des institutions de placement (article I2, par.

res, biens inmeubles et crances hypoth- 2). La raison de cette exclusion est qu'on
caires, lesquels socits et fonds doivent satis- veut empcher que l'mposition soit remise

faire un certain nombre de conditions (par. des annes ultreures ainsi donnant lieu

2, sous a-d). une conomie, ce qui serait possible au mo-

Les conditionsposes sont entre autres que les yen de l'intercalationd'une socit de place-
bnfices soient distribus dans les huits mois ment29. Par contre, le rgime des socits-
et qu'au moins 8000 de l'argent placer en mres s'appliquedonc bienaux participations
valeurs mobilires soit financ avec les pro- dans une institution de placement non exo-

pres capitauxdu fonds ou de la socit (par. 2, nre,c..d, une institutionqui n'a pas rempli
sous a et b). Une institution de placement les conditions.
dans le sens de l'article 27 est donc une insti- Sinon, c'est qu'en crant une filiale comme

tution de placementexonre remplissant les
conditions, lesquelles sont de fait comprises 26. Mmoire en rponse, No. 9, pages 26 et 4I.
dans la dfnition. 27 Expos des motifs de la deuxime note

En outre une institutionde placement tablie modificatrice,documentde la SecondeChambre;
aux Pays-Bas n'entre en ligne de compte

session 1967-I968, document 6000, No. I7, P. 7,
8 et I2; dnommer ci-aprs: DeuximeExpos

pour etre exonreque silesactionnairesnon- des motifs, No. I7. Le deuxime Mmoire en

rsidents, s'il y en a, y participent pour un rponse la Seconde Chambre entre dans les

pourcentage qui ne dpasse pas 25, de sorte dtails de la mise au point techniquedu rgime
que la crationd'une institutionde placement des institutions de placement; session I968-1969,

document 6000, No. 22, p. I6-23, dnommer
aux Pays-Bas n'a pas comme consquence ci-aprs:DeuximeMmoire rponse,No.22.en

que les non-rsidents qu sont imposables, 28. Deuxime Expos des motis, No. I7, P. 7
aux Pays-Bas, pour leurs revenus de source 29. DeuximeExpos des motifs, No. I7, P. ii.
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instituton de placement on pourrait se sous- On peut dire en gnral qu'l n'existe pas
traire la conditionde 5%. d'institution de placement si le but statutaire
Si une possesson d'actions n'entre pas en ne se borne pas au placement de capitaux, ou

ligne de comptepour l'exonraton,on pour- si les activits comprennenten fait davantage
rait, dfaut de la disposition de l'article I2, que les oprationsde placement,par exemple
par. 2, fonder une filiale revtant la forme la grance de socits anonynes; il n'y a pas
d'une socit anonyme, laquelle les actions d'instituton de placement non plus si une

seraient cdes si, en remplissant les condi- des conditionsn'est pas rempliess.
tions imposes, on pouvait la fare reconna- Contrairement au rgime applicable aux in-
tre comme institution de placement. Cela stitutions dc placement, l'application du r-
aurait pour consquence que la filiale serait gime des socits-mresn'est pas subordonn
exonre de l'impt sur les socits, condi- la condition que la socit-mrefasse exclu-
tion que les bnfices soient distribus dans sivement fonction de holding.Ies bnfices
un dlai de hut mois. La socit-mreaurait des autres activits sont normalement in,po-
droit l'exonrationdes participationsen ce ss.

qui concerne les dividendesreus de la filiale,
tandis qu'en outre la plus-value ventuelle 4. Le rdgine des socits-nres et filiales et les
des fnds ralise lors de la vete de la parti- base companies
cipation,serat exempt d'impt8o. L'importante exonration des participations
Il est dispos aussi que l'nstitution de place- rend les Pays-Bas attrayants pour les socits
ment n'a pas droit l'exonrationdes partici- imbriques trangres quand ils veulent y

pations, mne pas pour celles dpassant les crer des socits holding, d'autant plus que

5% (article I2, par. 2). l'exonration nerlandaise est galement ap-
La double impositionne peut tre vite qu'- plicable quand la socit holding exerce auss
en remplissant les conditions spcifques im- des activits elle, n'tant donc pas une vraie

poses aux nstitutions de placement (par basecompany.

exemple, distribution dans un dlai de huit L'exonration des participations trangres
mois)31. rend du reste superflue la base company,

Cependant, une holding aux participations cette exonration permettantdj de raliser
trangres, n'est pas une nstitution de place- un ajournement de l'mposition sur les divi-
ment. Il n'est pas question de placementdans dendes. C'est qu'il n'existe pas, comne sous

le sens de l'article I2 par. 7, si la socit-mre le rgime nerlandais pour les institutions de

agit comme socit holding de filiales tran- placement, de distribution obligatoire. On

gres dployant leurs propres activits. L'e- est donc libre de thsauriser des recettes dans
xonration des participations est donc aussi l'organisme jouissant de l'exonration des
valable pour des partcpations dans une participations, moins que le fisc tranger
holding trangre. Aucun placement n'est n'admette l'existence d'un dividende presu-

suppos d'exister non plus lorsqu'une filiale m (deemed dividend), comme par exem-

trangre son tour dtient une participaton
: dans ses propres filiales galement tablies

l'tranger et dont les activits sont peu prs 30. Mmoire en rponse, No. 9, p. 41.

semblables celles de la socit-mre ner- 3 I. Deuxime Expos des motifs, No. 17, P. II.

landaise. Au besoin il faut donc considrer la
32. Mmoire en rponse, No. 9, p. 24 et 25.
33. Deuxime Mmoire en rponse, No. 22, p.

relation avec les organismes l'arrire-plan8. I6.
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ple aux Etats-Unis, au cas o la socit hol- les participations dans les socits ayant un

dingn'exercepas d'activits elle. capital divis en actions, mais encore pour
Le rgime fiscal nerlandais pour les socts les participations dans les fonds communs

holding ne se prte pas la cration de base ouverts de placements et pour les participa-
companies pour une autre raison encore, tions cornme membreune socitcooprati-
savoir que l'exonration se borne aux avan- ve.Laraisondecetteextensionestquelesfonds

tages - dividendes et plus-values ralises sur communs de placements sont, en principe,
les actions - tirs des participations,excluant devenus contribuables et qu'en gnral la
les intrts, redevances et autres frmes de participation une socit cooprative est

plus-values. dans la ligne de l'exercice d'activits nor-

males d'une entreprise.
IV. MECANISME DU REGIME FISCAL DES

SOCIETES-MERES ET FILIALES DANS L'tablissement stable d'une socit-
LA LOI SUR L'IMPOT SUR LES mre trangre
SOCIETES I969 Une socit-mre tablie l'tranger a aussi

I. Contribuables pouvant bnfcier du rginze droit l'exonration des participations si

des socits-mres son tablissement stable aux Pays-Bas
Le Dcretavait linitl'applicationdu rgime comprend des participations dans des fliales
favorable tant en ce qui concerne les catgo- nerlandaises ou trangres. Pour la dter-
ries de contribuablesque par rapport la na- mination des bnfices de source nerlan-
ture des lmentsexonrsdu bnfice. daise revenant des contribuables non.rsi-
Les limitations dcoulaient notanment de dents, le Chapitre II de la Loi (article 7, par.
la conception des autorits occupantes ayant I) est appliqu de la mme faon. Ensuite

introduit le Dcret selon laquelle les person- il est stipul expressment qu'entre autres

nes morales et physiques taient placer sur l'article I2 est observer (article I7, par. 2).
la mme ligne, l'accent tombant sur le Lorsque l'tablssement stable nerlandais a

caractre exeptionnel de l'exonration des des participations dans des fliales nerlan-

participations. Cette manire de penser daises, il est question d'exonration de

nspire d'un anthropomorphismepouss participations nationales; lorsqu'il a des
l'extrme n'est pas l'origine de l'impt sur participations dans des filiales trangres,
les bnfices des socits tablies aux Pays- ii est question d'exonration de partcipa-
Bas3i. tions trangres.
Cette large concepton de l'exonraton des La dernre situation sera probablementplus
participationsa abouti son extension tous frquente et est comparable celle o une

les contribuables frapps de l'mpt sur les socit-mretrangrea une filiale aux Pays-
socits et tous les avantages dcoulant Bas avec participations hors des Pays-Bas.
d'une participation. Il reste cependant une diffrence l'gard de
Toutes les personnes morales assujetties la retenue sur les dividendes car contraire-

l'mpt sur les socits ont droit l'exonra- ment la filiale, l'tablissement stable aux

tion des participations: les socts anonymes Pays-Bas n'est pas frapp de retenue ner-
aussi bien que les coopratives,autres associa- landaise sur les dividendes85.
tions et les fondations; les nstitutions de

34. Expos des motifs, No. 3, P I3.
placement en sont exclues (article I2, par. 2). 35. Article I, par. i, de la Loi sur l'Impt sur les
L'exonrationest valablenon seulementpour Dividendes I965.
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2. La notion de DeelnemingD (participation Il y a participationdans une socit anonyme

qualife) rsdente en cas de la possession de 5% au

La Loi parle de particpation (deelnemng) minmumdu captal actons nominal souscrit

tandis que le Dcret parlait d'un intrt (par. 6). Pour une participation dans une

substantiel (aanmerkelijkbelang). L'exon- socit anonyme trangre, la Loi exige,
ration s'applique lorsque le contribuable a outre les 5%, que la possession d'actions ne

possd une participation sans interruption constitue pas de placement (par. 7). Il y a

depuis le dbut de l'anne (par. I), ce qui participation trangre lorsque la socit-

revient dire qu'il doit possder au moins mre est tablie aux Pays-Bas et la filiale

5% du capital actions (par. 6) hors des Pays-Bas (c'est--dire qu'elle peut

La Loi pose donc trois conditions: qualit se trouver aussi aux Antilles nerlandaises

d'actionnaire, participation qualifie et pos- ou au Surinam). Il y a participation dans

session dite annale. un fond commun ouvert de placements en

cas d'une possession de 5% au ninimum des

a) Qualit d'actionnaire titres de participation (par. 6).
Le contrbuable doit tre actionnair de la La qualt de membre d'une coopratve
socit distributrice. La condition de la non- donne dj droit l'exonration (par. I).
rciprocit a disparu, tout comme celle de la La rduction du pourcentage minimum de

qualit d'actionnairedirect. Nous ne croyons participation semble tre une extension de

pas cependant qu'on ait l'intention de faire l'exonrationdes participations, mais ne fait

valoir la qualit d'actionnaire indirect pour en ralit que confrmer la situation de fit

la condition de 5o, car du point de vue du telle qu'elle existe actuellement; la diffrence

droit civil la qualit d'actionnaire mplique est que l'exonration accorde dj souvent

qu'elle est directe. dans le pass pour des participations nf-

Nous sornmes d'avis que, si la qualit d'ac- rieures25osetrouvemaintenantancredans
tionnaire indirect comptait pour la condi- la Loi. Jusqu'ici l'exonration tait dans ces

tion de 5Oo, cela devrait ressortir express- cas accorde par le minist:re, laquelle comp-
ment du texte de la Loi, tout comme ailleurs tence at dlgue ds I945 l'Inspecteur.
dans la lgislation fiscale. Ensuite cette comptence at utlse trs'

L'article I9, par. 5, de la Loi, dfendant la grande chelle, de sorte que la limite de 25%
compensation des pertes pour les socits n'a pas eu de relle signification. Cette con-

anonymes en sommeil, vise expressment ptence d'accorder une exonration a nain-

la qualit d'actionnaire direct et indirect. tenant t englobe dans la Loi pour des

Une description identique figure dans la participations nfrieures 5%, condition

dfinition de l'intrt substantiel (aanmer- que celles-ci s'accordent avec les activits

kelijk belang) l'article 39 de la Loi sur normales ou qu'elles soient prises dans l'n-

l'Impt sur le Revenu I964 trt gnral (par. 8). Comme nous l'avons

dj dit, nous estimons que cela compte et

b) Participation qualfie pour les participations nationales et pour les
La loi distingue entre participations dans des participations trangres.
socits anonynes, participations dans des
fonds communs rsidents de placements et c) Possession annale

participations titre de membre dans une Le contribuable doit possder une participa-
cooprative nationale ou trangre. tion sans interruption depuis le dbut de
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l'anne. Il ne s'agit pas d'une possessionvrai- a) La notion d'avantages et de pertes
ment annale dans le sens de possession L'Expos des motifs fait ressortir que la
durant l'exercice entier. Les actions n'ont notion d'avantages se rapporte au solde de
se trouver en possession du contribuable que certains montants bruts positifs et ngatifs38.
depuis le dbut de l'anne jusqu' l'en- Cela signified'une part que ni les plus-values
caissementdu dividendeet non pas jusqu'la ni les moins-valuesne seront prises en consi-
fin de l'exercice. dration, et d'autre part que l'exonration
Cette condition tient au dsir d'empcher des participations a pris la forme d'une
la pratique du dpouillementdu dividende exonration brute, de telle sorte que les
(dividend stripping), car le dividende ache- frais se rapportant la participation sont

t avec la participation est compris dans le dsormais dductibles.
prx d'achat de la participation sans faire Le Dcret prvoyait une exonration nette,
partie des avantages inhrents celle-ci. Le puisque ces frais n'taient pas dductibles
bon usage commercial dj oblige un tel (Art. I5). Que l'exclusion porte galement
amortissement, de sorte que cette condition sur les avantages ngatfs, c..d, les pertes,
est au fond superfue. Conpte tenu du D- est montr encore par le fait qu' titre excep-
cret et notamment de la Loi, il est permis de tionnel les pertes de liquidations sont, elles,
faire ce raisonnenent, maintenant que les dductibles du bnfice (Art. I2, par. 5).
amortissements des actions ne sont plus Peuvent tre considrs comme avantages
ports la charge des bnfices fiscaux. positifs les versements de dividendes pro-
Le ministre a promis qu'en cas d'augmenta- venant de la particpation (et les versements

tion relle de la participation au cours de sur actions de jouissance), ainsi que la plus-
l'anne, par exemple lorsque la participation value ralise lors de la vente des actions ou

estportede 75 85%,1'exonrationdesparti- de la liquidationde la filiale. Sont avantages
cipations sera galenent accorde pour les ngatifs les amortissements sur la valeur
dividendes sur les I0%additionnels,bien que comptable de la participation, la perte subie
les actions nouvelles ne soient pas en posses- lors de la vente et, en principe, celle subie
sion du contribuable partir du Ier janvier.3 lors de la liquidation.89.
Cette promesse montre notre avis que c'est L'exonration est aussi valable pour les dis-
en fait la dure de la possession aprs la tributions dissimules de dividendes - puis-
jouissance du dividende qui est essentielle en qu'il y a, ici encore, double imposition
ce qui concerne cette condtion, encore que conomique - et pour les actions gratuites
cette interprtationsoit contraire la condi- distribues par prlvement sur des rserves
tion formelle de la possession d'actions de bnfices.
partir du dbut de l'anne.

3. Objet du rgime des socits-mres et fliales
L'objet de l'exonration des participations a

36. Rapport des discussions entre le Ministre
t beaucoup tendu dans la Loi. Tous les et la Commissionpermanente des Finances de la
avantages (pertes comprises) dcoulant de la Seconde Chambre, document 6000, No. 25,

participationn'entrentpas en lignede conpte P 22; dnommer ci-aprs: Rapport des

pour la dterminationdu bnfice. Outre les discussions, No. 25.

dividendes,tous les changementsde valeur de 37. Expos des motif, No. 3, page I4.
38. Expos des motifs, No. 3, page 20.

la participation elle-mme seront exclus.87 39. Expos des motifs, No. 3, page 20.
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b) Teneur de l'extension du rgime de l'exonration des plus-values ralises
des socits-mres et filiales au-dessus du prix de revient des actions, les

L'Expos des motifs fait apparatre que l'ex- pertes jusqu' concurrencedu prix de revient

onration tendue des participations a pour restent hors de considration, parce qu'elles
but de prendre en considration les bnfices rcfitent aussi la perte de la filale. A l'nt-

et les pertes qu'une seule foi pour l'impt sur rieur des linites de la compensation des
les socits. pertes, ces pertes peuvent tre compenses
Ce systme cohrent est ralis si en effec- auprs de la fdiale; cet gard il n'ya aucune

tuant le calcul du bnfice de la socit raison d'admettre la compensation aussi

participante on ne tient pas compte des chez la socit-nre.

augmentations et diminutions de la valeur L'exclusion des pertes est donc motive par

de la partcpation. Dans leur ensemble, les la prvention de la double conpensaton de
variations de la valeur d'une participation pertes. Elle est d'autant plus justifie que les
refitent en efft chez la socit participante pertes sont considres comme contrepartie
les bnfices et pertes de la socit dans des dividendeset des plus-valuesexonres41.

laquelle la participation est prise.4o L'exclusion des pertcs est un vrtable pas en

L'exonration des participations tend arrire pour les cntreprises. Jusqu'ici les

prvenir la double imposition du mme pertes pouvaienttre imputessur le bnficc
lment de bnfice, de sorte qu'en fait il de la socit-mre par amortissement sur la

n'y a pas de raison de faire une distinct:ion participation, lorsque la valeur de la partici-
entre les augmentations de la valeur des pation descendait au-dessous du prix de

participations, c..d, les plus-values, et les revient. A titre exceptionnel, les pertes
dividendes. L'augmentationde la valeur de la subies en cas de liquidation sont, elles, d-

participation reflte aprs tout lc bnfice ductibles, ce qui implique cependant que les
de la filiale, encore que ce soit non seule- pertes relles seront dduites beaucoup plus
ment le bnfice dj impos de la filiale tard que jusqu' prsent et seulement lors-

(rserves ouvertes), mai encore le bnfice qu'on procde la liquidation.
futur encore imposer (rserves latentes et

goodwill). 4. Pertes de liales liquides
Cette extension revte une grande import- A titre exceptionnel, les pertes subies en cas

ance pour les entreprises, car jusqu'ici la de liquidation d'une filiale entrent en ligne
plus-value ralise sur les ventes ne pouvait de compte lors de la dtermination du

tre exonre que par voie de versements bnfice de la socit mre (Art. xa, par. 5).
forcs de dividendes, en espces ou en La perte de liquidationest la diffrence entre

actions gratuites. Cela n'tait pourtant pas le montant sacrifi et la somme des verse-

toujours dans l'intrt de la filiale. ments reus par suite de la liquidation.
Ensuite, une plus grande libert a t accor- Le motif de cette exception est qu'on fait
de aux entreprises: l'exonration des plus- justice la rgle selon laquelle les pertes
values provenant de participations peut doivent autant que possible tre prises en

amener des socits mbriques trangres considration pour l'imposition. En effet,
transfrer certaines participations des Pays-
Bas vers un autre lment du groupe, ou

40. Expos des motifs, No. 3, page I4.
bien les dplacer vers les Pays-Bas. 4I. Mmoire en rponse, No. 9, page 23.

Il parat juste, en principe, qu'en contrepartie 42. Expos des motifs, No. 3, page I4.
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une perte de liquidation n'est plus compen- au lieu de dterminer la perte non com-

sable fiscalement chez la filiale, le report pense chez la filiale et de la transfrer la
dficitaire en arrere (carry back) tant socit-mre- ce qu prsenterait de graves
impossible ou trop limit, tandis que cette inconvnients pratiques - la perte qui se

perte sur la participation ne serait pas non manifeste dfinitivement dans le chef de la
plus dductible chez la socit-mre (Art. I2, socit-mreest compense chez celle-c.44 ,

par. r). La liquidation de la filiale exclut
dfnitivement la possibilit de compenser Ainsi la perte est dterminede manire assez

encore les pertes de la filiale avec des bn- grossire et forfaitaire. Par consquent, il
fices propres43. Cette situation est probable- n'y a pas de lien direct entre l'ampleur de la
ment aussi la raisonpour laquelle une moins- perte non compense chez la fliale et la
value ralise lors de la vente d'une participa- perte de liquidation de la participation
tion n'est pas dductible. En prncipe, toute prendre en consdration chez la mre.45

perte ventuelle dcoulant de la vente de La dductonde pertes sera galementadmise
participations devrait tre impute sur le dans des situations matriellement quiva-
bnfice de la socit imbrique. Cependant, lentes la liquidation.
mme dans ce cas-ci l'indpendance de la On considre conme quivalente la liqui-
fliale reste prinordiale puisqu'elle n'est pas dation la nationalisation d'une participation
liquide. trangre lorsqu'on peut admettre que la
Dans ce systme, l'exonrationdes participa- soct-mre a perdu toute son inf[uence.
tions revte un double caractre: en ce qui Cependant, il est aussi possible qu'aprs la
concerne les bnfices et pertes courants (et nationalisation l'investissement continue
les bnfices de liquidation) on se base sur procurer des avantages, p.ex. par une orga-
l'indpendancefiscale de la fliale, mais quant nisation du type entreprise en participa-
aux pertes de liquidation on applique le tion4c.

pricipe de la socit imbrique, c'est--dire
la filiale est considre comme lment de la Le montant sacrifi
socit-mre. L'exonration des participa- Le montant sacrifi l'acquisition d'une
tions sert la fois prvenir la double com- participation est dtermin non seulement
pensaton de pertes (les pertes gnrales ne par ce qui a t sacrif au moment de l'ac-
sont pas dductibles chez la socit-mre) qusition- savoir le prix d'achat- mais par
et raliser la compensationunique de pertes tout ce qui at sacrifi par la socit-mrek
(les pertes de liquidationsont dductibleschez la participation jusqu'au moment de la
la socit-mre). liquidation.Le montantsacrifi est augment

notammentdes versements de capitaux de la
La compensation d'une perte de liquidation soct-mreainsi que, notre avis, d'actions
revient ce que la perte ventuelle qui, en gratuites distribues par la fliale et dont la
cas de liquidation de la filiale, s'exprime
dans une rductionde la valeur des participa-
tions de la socit-mre, entre en ligne de 43 Expos des motifs, No. 3, page 20.

conpte chez celle-ci dans l'ane dans 44. ExpoS des motifs, No. 3, page 20.

laquelle l'ampleur de cette perte peut tre 45. Mmoiresupplmentaireen rponse,No. 22,

dfinitivement fixe, savoir l'anne dans page 2 I.

46. Rapport des discussions, No. 25, page 23,
laquelle la liquidation a t acheve. Donc, point 66.
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valeur nominale a t restitue pour ainsi cipation dans le cadre de la socitmbrique,
dire par la socit-mre. le montant sacrfi est celui sacrifi par l'en-

Dans l'Expos des motifs on signale que le semble de la socit imbrique, et non pas

montant sacrifi peut se situer au-dessous celui sacrifi par un certain lment de la

du prix d'achat de la participation, en socit imbrique (par. 5, conclusion)49.
particulier lorsqu'aprs l'acquisition de la

participationon a procd la distributionde Cette clispositionspcialeconcernenon seule-

rserves qui ont affect le prix d'achat.47 ment les participations acquises aprs l'en-

La dtermination du dividende compris tre en vigueur de la Lo, mais encore les

dans le prix d'acquisition peut prsenter des participations existantes en I969. En effet,
difficults, d'autant plus que le prix d'achat sous l'ancien rgime le fsc, pour des raisons

se trouve affct auss et surtout par le d'ordre pratique, s'est souvent abstenu d'm-

bnfice de la filiale imposer encore dans poser les plus-values rsultant de la vente de

l'avenir (rserves latentes et goodwill), participatons condition que la socit ano-

en plus que par les rserves ouvertes figurant nymeacquranteconptabiliselapartcipation
au bilan commercial. pour la valeurcomptable telle qu'elle figurait
Dans certains cas le montant sacrif devra au bilan de la socit anonymecdante. Une

tre dtermin de faon extra-comptable, attitude souple sera prise l'gard des cas o

parce que la valeur comptablene reflte pas les bnfices auraientt imposs5.
toujours le montant sacrif. Cela s'explique
par le fait que malgr l'amortissement 5. Evaluation de partcipations
opr antrieurement sur la valeur de la Le bon usage comnercial - et fiscal - exige
participation la suite de pertes subies par la que le bnfice fiscal soit dterminselon une

filiale, le prix d'achat original compte tout ligne de conduite stable que l'on ne peut
de mme parmi les lments qui dtermi- modifer que si le bon usage commercial le

nent la perte de liquidation. Ceci est raison- justifie5i.
nable, car sous la Loi l'amortissement ant- Etant donn que sous le Dcret les change-
rieur ne conduisaitpas une perte dductible, ments de la valeur de la participation
alors qu'il n'entre en ligne de compte que affectaient le bnfice fiscal, le systme de

lors de la liqudation.48 l'valuationtaitcomparau bon usage com-

Dans une disposition transitoire le montant mercia et fiscal. Les systmes d'valuation
sacrifi est tabli un niveau ne dpassant pas considrs taient ceux bass sur l'un des

la valeur comptable la fn de la dernire trois critres suivants: (a) prix de revient;
anne sur laquelle l'mpositions'est faite con- (b) prix de revient ou valeur professionnelle
formment au Dcret (Art. 29, par. 5), c'est- moins leve; (c) valeur intrinsque.
-dire la valeur comptable de fm I969. En

efft, en vertu du Dcret les amortissements 47 Expos des motifs No. 3, page 20.

au-dessous du prix d'achat d'une participa-
48. Mmoire en rponse, No. 9, page 24.

49. Mmoire en rponse, No. 9, page 24
tion taient dj rnputs au bnfice fiscal. 50. Mmoiresupplmentaireen rponse, No. 22,

Une description plus complte de la notion pages 29 et 30.

de montant sacrifi est ncessaire pour les 5 I- L'article 7, par. I de la Loi stipule l'applicabi-
lit de la dtermination du bnfice aux fins de

cas o une participation a t acquisc par l'impt le desur revenu, notamment celle
sute d'une transaction avec une socit l'article 9 de la Loi sur l'Impt sur le Revenu

affilie. Dans le cas de l'acquisitiond'une parti- I964, concernant le bon usage commercial.
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Ainsi, on ne considrait pas conforme au l'article 9. Cette condition est cependant
bon usage commercial, sous le Dcret, d - pose par l'Expos des motifs concernant
valuer de manire permanenteuneparticipa- le projet de loi5a.

tion sur la base de son prix de revient lors- La Loi offre donc la possibilit d'une valua-
que, par suite de pertes de la filiale, la valeur tion permanentebase sur le prix de revient,
professionnellede la participation descendait car il n'existe plus d'amortissement obliga-
dfinitivement au-dessous du prix de re- toire au-dessous du prix de revient, comme

vient52. c'tait le cas sous le Dcret. On peut videm-
L'valuation base sur la valeur intrinsque ment amortir de son propre gr, en fonc-
prsentait des inconvnients sous le Dcret, tion du systme d'valuaton choisi, bien
car les augmentations de la valeur de la par- qu'un tel amortissement de la participation
ticipation rsultant du bnfice de la filiale ne prsente aucun avantage du point de vue

taient galement imposes - directenent - fiscal.
chez la socit-mre. A notre avis le rgime d'exceptiondes pertes
Gette double imposition a t supprime de liquidation ne change rien cette con-

par la Loi, de sorte que ce systme d'valua- clusion. En effet, ces pertes peuvent tre
tion - plus correct aussi du point de vue dtermines de manire extra-comptable si
commercial - ne rencontre plus d'inconve-.

par suite d'ventuels amortissements ant-
nients fscaux. rieurs la valeur comptable est infrieure au

Maintenant que sous la Loi il n'est plus tenu montantsacrifi.
compte des variations de la valeur de la Bien sr, le bon usage commercial et fiscal
participation dans la dterminationdu bn- continue jouer un rle sous la Loi lorsqu'il
fice, et que par consquent l'valuation n'a s'agt de dterminer le montant sacrifi, car

plus d'effet sur le bnfice fscal, on pourrait la perte de liquidation d'une participation
soutenir que cette valuation n'a plus constitue, elle, un lment dans la dter-
besoin d'tre compare au bon usage com- mination du bnfice de la socit-mre. En
mercialet fiscal, et qu'elle s'effectueen fait de effet, le bon usage commercial est dcisif
nanire tout fait neutre par rapport la pour la question de savoir si les dividendes
dtermination du bnfice fiscal. On peut sont compris dans le prix de revient d'une
choisir n'importe quel systme d'valuation, participation, et par consquent de celle de
et l'on pourrait aussi fixer la valeur de la savoir jusqu' concurrence de quel montant

participation au niveau du prix de revient, il y a lieu d'oprer un amortissement du
quelles que soient les variations effectives de prix de revientpar rapport ces dividendes54.
la valeur. Il serait alors automatiquement
fait abstraction des augmentations et dimi- Cette pratique n'empche pas une valua-
nutions effectives de la valeur dans la dter- tion permanetebase sur le prix de revient,
mination du bnfice fiscal, mthode simple car la question de l'amortissement de divi-
en pratique. Il serait mmepossibled'endon- dendes compris dans l'achat, domine par le
ner une indication pour mmoire. bon usage commercial,ne se poserait que lors
Du fait que sous la Loi, un changement de
systme d'valuation n'a plus d'effet sur le
bnfice fiscal, il n'est pas ncessaire non 52. Arrt de la Cour de Cassation(Hoge Raad),

rendu le 25 janvier I96I, B.N.B. I96I/IOI.plus qu'un tel changement soit justifi par 53. Expos des motifs, No. 3, page 20.

le bon usage commercial dans le sens de 54. Mmoire en rponse, No. 9, page 24.
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d'une ventuelle liquidation ncessitant la La clause de l'amortissenent n'a pas t in-

dtermination de la perte de liquidation corpore dans la Loi parce qu'on fait ab-

fiscale. L'amortissement peut donc s'effec- straction de toutes les plus-values et moins-

tuer de manire extra-comptable. values tels que la perte rsultant de l'amor-

D'ailleurs, le montant sacrifi devra de toute tissement du prix de revient lors de la distri-

faon se dterminer de manire extra-comp- bution de dividendes compris dans l'achat.

table si l'on adopte un systme d'valuation Alors l'exonration du dvidende ne donne

autre que celui bas sur le prix de revient. pas lieu une double exonration, de sorte

Le rgime de la perte de liquidation milite, qu'on n'a pas besoin de clause de l'amortisse-

lui, manifestement en faveur de cette valeur ment.

neutre. Il s'y ajoute l'argument pratique Celle-ci n'est pas requise non plus aux fins

qu'il serait peu utile d'apporter rgulire- de la dterminationdes pertes de liquidation,
ment des modifications la valeur fiscale de qui peut se faire de manire extracomptable.
toutes les participations, qui tout de mme
n'auraient pas d'effet sur le bnfice fiscal 6. Frais de participations
et ne seraient pas requises non plus pour la Les frais se rapportant des lments de

dtermination de la perte ventuelle rsul- bnfice exonrs n'taient pas accepts sous

tant d'une liquidation qui pourrait se pro- le Dcret comme des frais dductibles (Art.
dure dans un avenr logn. Thorique- 15). Cette dspositionn'a plust ncorpore
ment parlant il serait pourtantjuste d'amortir dans la Loi, ce qui reprsente une nette

le dividende compris dans l'achat ds sa amlioration pour les entreprises. Dsor-

distribution, car en fait ce dividende ne mais, les frais se rapportant la participation,
constitue pas un lment du prix de revient p.ex. ceux d'emprunts d'argent par lesquels
net. la participationest finance,et les frais dits de

La questionde savoirquandil faut amortirun gestion, ne doivent plus tre dduits de

dividende, revtait une grande importance l'avantageexonr. Par cela on empcheque,

sous le Dcret, parce qu'en vertu de la clause comme c'tait le cas jusqu'ici, ces frais ne

dite de l'amortissement(Art. Io, par. I), son puissent tre mputs ni au bnfice de la

imputation sur la participation faisait ob- socit-mre ni celui de la fliale56.
stacle l'exonration de dividendes prove- Cependant, cela ne s'applique qu'aux frais

nant de participations. de participations nationales; ceux de partici-
L'Article Io, par. I du Dcret stipulait que pations trangres resteront non dductibles

les dividendes reus en raison de participa- dans l'avenir (Art. x2, par. 4).
tions taient exonrs pour autant que la Sous le Dcret, les ntrts d'emprunts des-

valeur comptable de la participation n'en tins au financement d'une participation
devait pas tre rduite. Il n'y avait videm- taient considrs comme des frais non

ment aucune raison d'exonrer des divi- dductibles dans le sens de l'article I5. Les

dendes chez la socit-mre quand par une frais propres de la holding taient, eux,

autre voie- savoir la rductionde la valeur dductibles, de mme que les frais de con-

comptable de la participation - un montant stitution et ceux de la gestion propre86. La

gal ce dividende avait djt imput sur

le bnfice fiscal. Cette clause de l'amortisse-
55. Expos des motifs, No. 3, page 20.

ment prvenait donc la double dduction du 56. Arrt de la Cour de Cassation (Hoge Raad),
dividende. rendu le 20 fvrier 959, B.N.B. 959/I3I
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disposition de l'article I5 avait pour cons- nue la source pour ce qui concerne les
quence qu'en prenant pour son propre intrts, mme lorsque les intrts sont pays
compte les frais de participations,la socit- des non-rsdents. En outre, grce des
mre mettait obstacle la dduction. conventons fiscales, la retenue la source

Cette dispostion fiscale obligeait, pour ainsi sur les dvidendes reus en raison de parti-
dire, la socit-mre de porter ces frais la cipations par la socit-mre - est en g-
charge de la flale. Pour les participations nral rduite zro.
trangres il restera ncessaireporter ces frais Les frais se rapportant la participation

la charge de la filiale afn d'viter ce ds- ne sont dductibles que dans la mesure o
avantage fiscal. l'on peut admettre qu'ils servent indirecte-
Une certaine prudence dot tre observe ment la ralisation de bnfices mposables
selon l'Expos des motifs dans le cas de aux Pays-Bas (Art. I2, par. 4). Cela exclut
participation d'une socit-mre nationale non seulement les cas o la socit-mre
dans une filiale trangre, vu le rsque que les nationale dtient directementles actions de la
intresss ne rduisent considrablement le fliale trangre, mais encore les cas o les
bnfice de la socit-mrenationale en rai- actions sont dtenues ndirectement, p.ex.
son des intrts d'emprunts avec lesquels la par une socit holding nationaleS9.

participation dans la fliale trangre a t Le terme servir indirectement exprime le
fnanceS'. En ne permettant pas la dduc- rapport qui existe entre les frais encourus par
tion des intrtspour les participationstran- la socit-mre en raison de la participation
gres, on empche qu'une partie du bnfice et le bnfice mposable ralis par la filiale.
ralis aux Pays-Bas par la socit-mre Le terme ne s'applique donc pas aux avan-

reste exempted'imptpar la dductionde la tages dont jouit la socit-mreen raison de

charge des intrts. Ce danger n'existe pas la participation, puisque ceux-ci ne sont pas
dans le cas de participations nationales, o pris en considration dans la dternination
la totalit du bnfice ralis aux Pays-Bas du bnficede la socit-mre,maisauxbn-
est impose, de sorte qu'on peut considrer fices de l'organisme dans lequel la participa-
comme juste la dduction de frais encourus tion est priseo. Compte tenu de cette inter-
en faveur de la filiale nerlandaise. prtation, le financement de l'investissement
A dfaut de la disposion de l'Article 12, qui se trouve la base de l'opration, ne

par 4, des socits imbriques trangres joue aucun rle1
pourraient fare tablir p.ex. de nouvelles Dans l'Expos des motifs du projet de loi, des
socits anonymes l'tranger par une raisons circonstancies sont allgues pour
fliale nerlandaise (socit de production), la non-admission de la dduction des frais
laquelle le capital ncessaire l'tablssement encourus par suite de participations trang-
seraitprt par lasocit-mre trangre. Les res. Il est intressant, dans ce contexte, d'exa-
intrts seraient alors dduits du bnfice
(de production) nerlandais, tandis que les

57. Expos des Motifs, No. 3, page 20.
dividendes s'achenineraient librement vers 58. Rapport des discussions, No. 25, page 23,
la socit-mre trangre58. point 64.
A ce propos il convient de signaler qu'il est 59. Mnoire en rponse, No. 9, page 25.

attrayant de dtenir aux Pays-Bas des parti- 60. Mmoiresupplmentaireen rponse, No. 22,

cipations dans des fliales trangers parce
page I9.
6I. Rapport des discussions, No. 25, page 23,

que les Pays-Bas ne connaissent pas de rete- point 64.
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miner la position prise par le fisc l'gard du comme quivalent une participation: aux

financement mme de la participation, Pays-Bas on n'applique pas la doctrine dite
savoir le capital investi, sous forme d'actions, du Stammkapital.
dans la filiale et le capital prt elle. Le fnancement d'une filiale au moyen d'un
Une perte ventuelle sur la participaton en prt condut une imposition des intrts

actions dans la fdale n'est pas dductible tant tout fait contraire celle du dividende: les

qu'il n'est pas question de liquidation. Par ntrts sont imposs chez la socit-mre et

contre, une perte sur un prt la filiale est dductibles chez la filiale. Dans le cas d'un
dductible, car il s'agit ici de l'valuation prt une filiale trangre: les intrts sont

d'uie crance. La Loi n'a pas t modife en principe aussi dductibles chez la filiale,
star ce point, ce qui signifie que la crance tands qu'en vertu des conventions fiscales

peut tre amortie si le bon usage commer- conclues par les Pays-Bas les retenues tran-

cial et fiscal l'exge62. gres la source sont supprimes par rapport
En ce qui concerne les consquences fiscales aux intrts pays un rsident des Pays-Bas.
de ce financement de prts, nous voudrions Aux Pays-Bas, les ntrts sont, par opposi-
faire encore la remarque suvante. Dans le tion aux dvidendes, inposes chez la
droit fiscal nerlandais, un prt d'argent socit-mre.
accord une filiale n'est jamais considr

62. Rapport des discussions, No. 25, page 23, point 65.
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DAS SCHACHTELPRIVILEGIN DER NIEDERLNDISCHEN
KRPERSCHAFTSTEUER

Untersuchung auf Grund vor kurzem erfolgter nderungen des Schachtelprivilegs
(Deelnemingsvrijstelling).
Einige nationale und internationale Aspekte dieser Steuerbefreiung.

Der vollstndige Text der gesetzlichen Bestimmungen bezglich des Schachtelprivilegs ist

in dem Supplement zu diesem Heft des Bulletins aufgenommen.

EINLEITUNG Schachtelprivilegs und die Kegelung der

Am I. Januar I97o tritt das Krperschaft- Kapitalanlagegesellschaften und Genossen-

steuergesetz I969 (Wet op de vennoot- schaften.

schapsbelasting I969) in Kraft. Es tritt an Die Doppelbesteuerungausgeschtteter Ge-

die Stelle der Krperschaftsteuerverordnung winne bleibt vorlufig in vollem Umfang
I942 (Besluit op de Vennootschapsbelas- bestehen.

ting I942), das bei der deutschenBesetzung Die Regelung des Schachtelprivilegs in den

nach dem Vorbild der deutschen Krper- Niederlanden,so wie sie jetzt in das Krper-
schaftsteuer eingefhrt wurde. schaftsteuergesetz aufgenommen ist, bildet

Die Revision der niederlndischenKrper- den Gegenstand der nachfolgenden Unter-

schaftsteuer hat lange gebraucht. Die Vor- suchung. Besondere Aufmerksamket sollen

lage trgt das Datum des 27. Juni I96o, mit dabei die Vernderungen der Kegelung des

nderungen aus den Jahren I963 und r968. Schachtelprvilegssowie allgemein die inter-

Inzwischen wurde das Gesetz am I7. Juni nationalen Aspekte des Schachtelprivilegs
1969 von der Zweiten Kammer angenom- finden.
men. Es ist zu erwarten, dass die Behandlung Zu den n den Jahren 1960 und I968 vor-

in der Ersten Kanmer das Inkrafttreten des geschlagenen nderungen der Regelung
Gesetzes nicht verhindem wird, da die Erste des Schachtelprivilegs liegen ausfhrliche

Kammer nicht das Recht zu Abnderungen Kommentare vor'.

hat und den Gesetzesentwurfeventuell nur

als ganzen verwerfenkann. i. Der Minister gab bei der Behandlung in der

Bei der aUgemeinen Refrm stand die Er_ Zweiten Kammer die Zusage, dass vor dem I.

neuerung der gesetzlichen Form der Be- Juli 197o ein Untersuchungsbericht ber die

Doppelbesteuerung fertiggestellt werden soll.
steuerung im Vordergrund und besonders 2. Ich verweise auf:
auch der Ersatz von Verordnungen aus der - A.F. Tuk in De Naamloze Vennootschap,
Besatzungszeitdurch Gesetze. Oktober I96o, S. I I2 ff

Ebenso wurden an einigen Punkten auch J. van Hoorn Jr. in De Naamloze Vennoot--

materielle nderungenbezweckt. Die wich- schap, Oktober I960, S. II6 ff.
A.L. Brok in Maandbladvoor Accountancy-

tigsten nderungenerfuhr die Regelung des en Bedrijfshuishoudkunde,November I960,
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I. ART UND ZIEL DES SCHACHTELPRIVI- der Aktiengesellschaftund der Einkommen-
LEGS steuer bei Aktonren - natrlichen Perso-

Das nationale Schachtelprivileg bei Beteili- nen5.

gungen in im Inland ansssige Kapital- Das Schachtelprivileg ist ein Anwendungs-
gesellschaften (inlndische Beteiligungen) fall des Rechtsgrundsatzesne bis in idem

gibt es schon set I893. Dabei wurden keine unter einschrnkenden Bedingungen, das

einschrnkenden Bedingungen, wie z.B. bedeutet, die Steuer wird nicht zweimal auf

Mindestsatz einer Beteligung gestellt, und dieselben Gewinne erhoben, wenn eine Ge-

die gesamte Dividende war steuerfrei. Das sellschaft Eigentum am Aktienkapital einer
internationale Schachtelprivileg bei Beteili- anderen Gesellschaft besitzt.

gungen in am Ausland ansssige Kapitaige- In der niederlndischen Steuergesetzgebung
sellschaften (auslndische Beteiligungen) da- wird die Vermeidung dieser Doppelbesteue-
tiert bereits aus dem Jahre I9I5. Als ein- rung auf Eigentun an Aktienkapital in be-
schrnkende Bedingung war eine Mindest- stimmtem wrtschaflchen Umfang ein-

beteiligung von 90O0 gltig und nur ein geschrnkt. Dagegen wird z.B. im belgi-
Teil (50%) der Dividende war steuerfrei. schen Steuersystem kein Mindestsatz der
Bereits I927 wurde eine fast gleichartige Beteiligung fr die Steuerbefreiung gefor-
Behandlung inlndischer und auslndischer dert und der Pechtsgrundsatz ne bis in

Beteiligungen dadurch erreicht, dass der idem in vollem Umfang angewendet.
Mindestsatz abgeschafft wurde.
In der Krperschaftsteuerverordnung 1942 S. 386 ff. und Februar 1962, S. 55 ff-

galt das Schachtelprivileg bei inlndischen
'

J.F.M. Giele in Weekblad voor Fiscal-

und auslndischen Schachtelbeteiligungen Recht, 28. Januar I96I, Nr. 4539, S. 8I ff.
A.F. Tttk in Weekbladvoor Fiscaal Recht,bei einer Mindestbeteiligung von 250o fr

-

die Gesamtdividende.
I 2. September I968, Nr. 49I2, S. 789 ff.

- J.F.M. Giele in ,Belastingbeschouwingen,
Beim Krperschaftsteuergesetz I969 ist das September I968, S. 166 ff.

Schachtelprivileg bei inlndischen und aus-
- Dr. J.H. Christiaanse in Belastingbeschou-

lndischen Beteiligungen auf alle Vorteile wingen-, Mai 1969, S. 85 ff.

der Beteiligungen ausgedehnt worden und
- New Corporation Income Tax Bill in den

Niederlanden in European Taxation, Ok-
die Mindestbeteiligung wurde auf 5% ge- tober I968, S. 218 ff.
senkt4. In Zukunft sind nicht nur die Divi- 3. Im Verlauf dieser Untersuchung werden das

denden steuerfrei, sondern alle Wertschwan- Krperschaftsteuergesetz I969 als das Gesetz

kungen der Beteiligung bleiben also bei der und die KrperschaftsteuerverordnungI942 als
die Verordnung bezeichnet.

steuerlichen Gewinnermittlung ausscr Be- 4. Der Text von Art. I2 des Gesetzes und Art.
tracht. Das bedeutet also, dass alle Gewinne lo der Verordnung ist in der Beilage zu diesem
steuerfrei und Verluste nicht abzugsfhig Bulletin abgedruckt.
sind, mt Ausnahme des Verlustes bei Liqui- 5. Wegen einer neueren Studie zu dieser Dop-

dation einer Tochtergesellschaft. pelbesteuerung verweise ich auf A. Jacquernin
und C. Parmentier La double imposition des

Das Schachtelprvileg hat das Ziel, Doppel- bnfices distribus; vers une solution europen-
besteuerung innerhalb von Krperschaften ne. Diese Studie war Veranlassungfr meinen

zu verlindern. Das Schachtelprivileg ist also Artikel ber Doppelbesteuerung von ausge-

vllig getrennt von der Problematik der schtteten Gewinnen in der EWG (Econo-
mische dubbele heffing over uitgedeeldewinsten

sog. Doppelbesteuerungausgeschtteter Ge- in de EEG) in der Zeitschrift Belastingbe-
winne: nmlich der Krperschaftsteuer bei schouwingen,Juni-Juli I969, Nr. 6/7, S. 109 ff.
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Eire sehr konsequente Anwendung des jene Zeit ziemlich revolutionreVorstellung
Schachtelprivilegs erfordert, dass Doppel- des Aussensteuerrechts!

besteuerung bei allen Beteiligungsverhlt- Auch in der Denkschriftzum I960vorgeleg-
nissen vermieden wird, wobei prinzipiell ten Gesetzesentwurfkommenbeide Aspekte
kein Unterschied zwischen n- und ausln- u.E. zu ihrem Recht. Das Schachtelprivileg
dischenTochtergesellschaftengemacht wird. gilt prinzipiell gleichermassen fr auslndi-
Also ist im Prinzip eine gleichartigeBehand- sche wie fr inlndscheBeteiligungen.Aus-

lung aus- und inlndischer Tochtergesell- serdem geniesst eine niederlndische Unter-

schaften gegeben. Gleichzeitig ist das auch nehmung, die im Ausland ein Geschft in

eine unilaterale Massnahme zur Vermeidung Form einer Tochtergesellschaft flrt, das
intemationaler Doppelbesteuerung. Diese gleiche Entgegenkommen wie in dem Fall,
Steuerbefreiung wurde bereits I915 in die wo sie diesen Betrieb dort in Form einer
nationale Gesetzgebung bernommen, da Betriebsttte fhrt. Hier sehen wr also de
die Niederlande damals im sehr grossem Parallele zur Betriebsttte.

Umfang Kapital exportierten (vor allen Es besteht dann auch ein enges Verhltnis

Dingen in die damaligen Kolonien). zwschen dem Schachtelprivilegbei inlndi-

Aus der Entstehensgeschichte der gesetz- schen und bei auslndischen Beteiligungen;
lchen Regelung wissen wr, dass die Er- nur wird bei auslndischen Beteligungen
weiterung des Schachtelprivilegs auf ber eine einschrnkende Bedingung gestellt.
die Grenze reichende Schachtelbetei]igungen In der Verordnung ebenso wie im Gesetz ist

gleichzeitig und parallel mit der unlateralen das Schachtelprivilegfr in- und auslndische
Massnahme zur Vermeidung von Doppel- Beteiligungenin einem Artikel geregelt.
besteuerungbei Filialen im Ausland vor sich Nicht in den Niederlandenansssige Gesell-

ging, weil angeblich kein wesentlicher schaften oder Verejne mssen seitens eines

Unterschied zwischen Filialen und Tochter- anderen Staates einer in irgendeiner Form

gesellschaften vorhanden war7. Um diese auf dem Gewinn erhobenen Steuer unter-

Parallele zu unterstreichen, wurde fr das legen (Art Iz Absatz 3). Das Gesetz fordert

Schachtelprivileg aber eine Mindestbeteili- also Unterworfensein unter eine Gewinn-

gung von 900 gefordert. Man knnte an- steuer; es ist aber bereits ausreichend, dass

nehmen, die Tochtergesellschaftsei nur eine die Tochtergesellschaft im Ausland sub-
andere - indrekte - Form der Geschfts- jektiv steuerpfichtig ist. Es wird also nicht

ausbung im Ausland, wodurch die Ge- gefordert, dass fr den Gewnn immer eine

winnbesteuerungder auslndschenTochter-
. Wegen einer ausfhrlichen Schilderung der

gesellschaft gewissermassenals Steuerlast auf Geschichte des niederlndischen Schachtel-
den Gewinn angesehen werden kann, den privilegs verweise ich auf Dr. J.H. Christiaanse:

die Muttergesellschaft mit dem in die aus- Schachtelprivileg(Deelnemingsvrjstelling),
lndsche Tochtergesellschaft investierten I963, S. I8-68.

Kapital erzielt. Es gab prinzipiell auch kei- 7. Drucksachen der Zweiten Kammer (Ge-
drukte Stukken), I914-I915, Nr. 5.

nen Unterschied zwischen Beteiligungeniim 8. Drucksachen der Zweiten Kammer (Ge-
In- und Ausland. Es wurde damals nicht fr drukte Stukken), I926-I927, Nr. 56.

wichtig gehalten, ob die Steuerbefreiung in 9 Denkschriftzum GesetzesentwurfzurKrper-

Zusammenhang mit der Gewinnbesteue- schaftsteuer, Dokument der Zweiten Kammer;

rung der Tochtergesellschaftim Inland oder SitzungsperiodeI959-I96o,Dokument6000,
3

Nr.

3, S. I3, nachfolgend Denkschrift Nr. ge-
aber im Ausland gewhrt wurde8. Eine fr nannt.
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objektive Steuerpflicht (Zahlungspflicht:) Fr das internationaleSchachtelprvilegwird
besteht. Dies ist von Bedeutung, falls im als besondere Bedingung - neben der for-
Ausland sog. pioneer facilities bestehen mellen 5%-Klausel - gefordert, dass die
oder falls von einer anderen Form des tax Beteiligung m Ausland nicht der Kapitalan-
holiday die ILede ist. lage dient (Art. I2 Absatz 7).
Vollstndigkeitshalber sei noch darauf hin- Wie sich noch bei der Besprechung der

gewiesen, dass in der einseitigen Massnahme technischen Regelung des Schachtelprivilegs
zur Vermeidung von Doppelbesteuerung zeigen wird, besteht ein weiterer Unter-

I965a fr eine Betriebsttte im Ausland die schied darn, das die Kosten von Beteili-

objektive Steuerpfchtdoch gefordert wird, gungen m Ausland nicht abzugsfhig sind
was bedeutet, dass der Gewnn aus der Be- (Art. I2 Absatz 4). Der Unterschied in der
triebsttte im Ausland nicht steuerfrei sein Behandlung von n- und auslndischen
karn wenn ene objektive auslndische Tochtergesellschaften ist also ziemlich ge-

Steuerbefreiunggewhrt worden istn. ring, weil das Schachtelprivleg auch bei
Der Begriff Staat weist ferner daraufhin, auslndischen Tochtergesellschaftenfr alle
dass die Bcsteuerung des Gewins auf Lan- Vorteile gilt, auch der ausnahmsweise ge-
desebene erfolgen muss. rtliche oder whrte Abzug von Liquidationsverlusten
regionale Gewnnbesteuerung ist also nicht fr die auslndischen Tochtergesellschaften
hinreichend. (Art. I2 Absatz 5).
Im brigen wird an diese Gewinnsteuer die Man kann u.E. voraussetzen, dass das

einzige materielle Forderung gestellt, dass sie Schachtelprivileg immer n Vergleich mit

eine Steuer auf den Gewinn sein muss und der Behandlung der Bctriebsttte gesehen,
z.B. nicht ene Steuer auf den Umsatz. Das und ausserdem im Hinblick aufdie Besteue-

stnde auch in Widerspruch zur niederln- rung von Dividenden aus Kaptalanlagen
dischen Haltung gegenber der Vermeidung natrlicher Personen beschrnkt werden
internatonaler Doppelbesteuerung. Fr de muss.

auslndische Gewinnsteuer wird kein be- Wrde das Schachtelprivileg auch fr Di-

stimmter Minimalsatz aufgestellt. De Hhe videnden aus Kapitalanlagen im Ausland
dieser Steuer ist also einc Angelegenheit des gelten, dann wre dies fr die Gesellschaften
anderen Staatesl2. eine einseitige Vermeidung der Doppel-
Diese niederlndische Haltung hinsichtlich besteuerung durch de Steuerbefreiung(ex-
dcr Steuererhebung im Ausland fhrt emption). Aber auch fr die Dividenden

fiskalisch gesehen zu gleichen Wett-- -

Io. Art. 2 Ende von Absatz 2 der Einsetigen
bewerbsverhltnissen im Land der Investi- Massnahme zur Vermeidung von Doppel-
tion. Ein niedrger auslndischer Steuersatz besteuerung vom 7 April1965 (Staatsblad I45).
istbeim niederlndischenSystem der Steuer- I I. Ein weiterer Unterschied besteht darin, dass

befreiung (exemption) unbedingt ein die Steuerbefreiung des Gewinns der Betrieb-
sttte im Ausland in die niederlndischen

Vorteil. Dies steht rn Gegensatz zum credit Doppelbesteuerungsabkommenund das Schach-
system, bei dem die Steuer aufdie aus einer telprivilegfr Dividenden aus auslndischen Be-

auslndischen Beteiligung berwiesenen Di- teiligungen in die niederlndischen Gesetze

videnden auf dem inlndischen Satz ange- bernommenwurden.

hoben wird, was zu gleichen Wettbewerbs- I2. Antwortnote an die Zweite Kammer;
Sitzungsperiode I962-I963,Dokument6000, Nr.

verhltnissen im Sitzstaat der investierenden 9, S. 25. Nachfolgend Antwortnote Nr. 9
Gesellschaft fhrt. genannt.
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aus irlndischen Kapitalanlagen ist eine Ab- bei n- und auslndischen Beteiligungen als
grenzung zwischen Beteiligungen und Ka- Konsequenz der Erweiterung des Schachtel-
pitalanlagenerwnscht. privilegs auf Wertsteigerungenund -minde-
Insbesondere soll die Parallele zur Betrieb- rungen (KapitalgewinneundKapitalverluste)
sttte ausihrhch untersucht werden. fhrt zu einem grundstzlichen Unterschied

gegenberder steuerlichenRegelungfr die
II. DIE PARALLELE ZWISCHEN TOCHTER- Betriebsttte.

GESELLSCHAFT UND BETRIEBSTTTE Dass ein Liquidationsverlust mit dem Ge-
IM AUSLAND winn der Muttergesellsclaft ausgeglichen

Eine gleichartige Behandlung von auslndi- werden kann, rckt die Tochtergesellschaft
scher Tochtergesellschaft und Betriebsttte wieder strker in die Nhe der Betriebsttte.
msste dazu fhren, dass der Gewinn m Nachfolgend soll aber von diesem prinzi-
Ausland, unter Steuerbefreiung in Mutter- piellen Unterschied ausgegangen werden,
land mit Ausgleich eventueller auslndischer da mindestenseine langdauerndeAussetzung
Verluste, besteuert wird. Es gibt aber zwei oder Aufhebung des Verlustausgleichs ein-

wichtige Unterschiede im Ergebnis der treten knnen und nicht aus diesen Grnden
steuerlichen Behandlung von Tochterge- allein schnell zur Liquidation geschritten
sellschaft und Betriebsttte: der Ausgleich werden wird. Natrlich fhrt dieser prinzi-
von Auslandsverlustenund die auslndische pielle Unterschied nur dann zu belang-
Kapitalertragsteuerauf Dividendenausscht- reichen praktischen Folgen, wenn die Toch-
tungen der im Ausland ansssigen Tochter- tergesellschaft whrend einer Keihe von

gesellschaften. Jahren Verluste erleidet. Das nederlndische
System der Besteuerung von Gesellschaften

A. Der Ausglech von Auslandsverlusten mit Betriebsttten imAusland wirktsich also
I. Unterschied im Verlustausgleich so aus, dass neben Befreiung des Gewinns die
Im Hinblick auf die Verluste gilt, dass ein Verluste zu Laten des steuerlichen Gewinns
Verlust der Betriebsttte im Ausland ber gehen.
die normalen Regeln der Gewinnermittlung
soiort bei der Gesellschaf im Inland aus- Der Vorschlag der Kommission der
geglichenwerden kann, dassjedochder Ver- EWG zur Betriebsttte
lust bei einer Beteiligung an einer Tochter- Im Rchtlinienentwurfvon 15. Januar I969
gesellschatt im Ausland prinzipiell nicht zu Fusionen, Spaltungen und Einbringung
abzugsfhig ist, jedenfalls nicht, so lange es von Untemehmensteilen wird vorgeschla-
sich nicht um ene Liqudationhandelt. Im gen, dass eine Gesellschaft nit einer Betrieb-

brigen bleiben Verluste bei Darlehen an sttte in einem anderenMitgliedstaatdort der

Tochtergesellschatten im Ausland doch ab- Gewinnbesteuerungunterliegt, whrend der

zugsfhig.Die Steuerbefreiungfr in Folge- Mitgliedstaat, in dem die Gesellschaft il}ren
jahren erzielte Gewinnewirdjedoch um den Sitz hat, von Besteuerungdieses Gewinnsab-
frherverrechnetenVerlustgekrzt.Gewinne sieht (Art. I2 Absatz I und 2).
und Verluste der Betriebsttte werden also De Kommission erkennt aber an, dass bei
tatschlich im Laufder Jahre fr die Steuer- diesem System Verluste im Ausland nicht
befreiung in den Niederlanden aufgerech-
neta.

I3. Art. 3 Absatz 3 der Einseitigen Massnahme
Der prinzipielle Ausschluss von Verlusten zur Vermeidung von Doppelbesteuerung.
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abzugsfhig sind, was sie aus verschiedenen gen Tochtergesellschaft im Ausland - die
Grnden fr erwnscht hlt. Sie schlgt prinzipiell ausserhalb der inlndischen Be-

daher vor, dass die Gesellschaft auf Antrag steuerung steht - wrden zu Lasten des kon-
nach dem System des Weltgewinns be- solidierten Gewinns der Muttergesellschaft
steuert wird. Das beinhaltet, dass Gewnne gehen. Der grosse Vorteil legt also im sofor-

und Verluste der Betriebsttte im Ausland tigen horizontalen Ausgleich der von der

in den Gewinn der Gesellschaft bernom- Tochtergesellschaft m Ausland whrend
nen werden, wobei eine Steuerermssgung einer Keihe von Jahren erlittenen Verluste
zur Vermeidungvon Doppelbesteuerungge- mit den brigen Konzernergebnissen, was

whrtwird (Art. ;t2 Absatz 3). um so belangreicherist, je geringerdie Mg-
Falls fr clieses System optiert wrd, findet lichkeit eines vertikalen Verlustausgleichsbei
es whrend 5 Jahren in allen Mitgliedstaaten der Tochtergesellschaftselbst ist.

auf Betriebsttten Anwendung. Es kann auf Die Regelung der steuerlichen Einheit
Betriebsttten in einem oder mehr Staaten (fiscale een}eid) fhrt dazu, dass das
ausserhalb der EWG erweitert werden, falls Schachtelprivilegeigentlichfr konsolidierte
die Abkommen zur Vermeidung von Beteiligungen berflssig ist, da Dividenden

Doppelbesteuerungdas zulassen. aus Beteiligungen (Schachteldividenden)
dann als Gewinnberweisungen innerhalb

2. Steuerliche Konsolidierung des Konzerns angesehen werden. Die Kon-

Eine echte Gleichstellung von Betriebsttte soliderung ist in diesem Fall ine wirkliche
und Tochtergesellschaft ist erst erreichbar, und vollwertigereAlternative.
wenn das System des sog. steuerlich kon-
solidierten Gewinns, analog zum System 3. Det Vorschlag der Kommissionder EWG zur

des Weltgewinns fr die Betriebsttte, auf steuerlichen Konsoldierung
internationale Konzernverhltnisse ange- Die Konnission der EWG hat im Richt-
wandt wrde. linienentwurfvom I 5. Januar I969 ber das
Im wirtschaflichenKonzept der Konsolidie- Steuersystem bei Mutter-Tochterverhlt:nis-

rung berwiegtder wirklichewirtschaftliche sen in den Mitgliedstaaten der EWG auch
Status gegenberder Rechtsformder Unter- ein System steuerlicher Konsolidierung von

nehmung. Eine Tochtergesellschaft, deren Tochtergesellschaften in anderen Mitglied-
Aktienkapitalganz im Eigentumder Mutter- staaten vorgeschlagen (Art. 7)s.
gesellschaft steht, wird also gewissermassen Bei Beteiligungenvon mindestens 50% kann
als Filiale angesehen. Die wirtschaftlichen man fr die Besteuerung des konsolidierten

Beziehungen der international orientierten Gewinns optieren. Die Regelung soll dann

Wirtschaftsuntemehmungen werden dann fr alle Tochtergesellschaften in der EWG

durch Unterschiede der Rechtsform steuer-

lich nicht beeinflusst. Fr riskante Investi- I4 Der Ausdruck steuerlicheKonsolidierung
bedeutet nicht, dass eine konsolidierte Bilanz

tionen im Ausland knnte andererseits die im Sinne des Handelsrechts erforderlichwre.
Form der Betriebsttte aus steuerlichen I 5 Fr die Auseinandersetzungmit dem Richt-
Grnden erwnschtsein. linienentwurf verweise ich auf einen Artikel

Wrde dieses System der Konsolidierung von Georges Gosset in Europische Steuer-

auch auf Tochtergesellschaften im Ausland zeitung vom April I969, S. 27 ff
Siehe auch Dr. H. Debatin in Aussenwirt-

angewandt, so wre das ein grosser Fort- schaftsdienst des Betriebsberaters vom Mai
schritt. Verluste der (rechtlich) selbststndi- I969. S. I29.
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obligatorisch sein und mindestens fnf Muttergesellschaft steht, als in der Mutter-

Jahre in Kraft bleiben. Auf Antrag kann gesellschaft aufgegangen gelten (Art. I4)1.

diese Regelung auch whrend mindeste,s Der Vorteil liegt neben der sofortigen Ge-

fnf Jahren auf Beteiligungen Anwendung winn- und Verlustverrechnung darin, dass

frnden, die in einem oder mehreren Staaten alle konzemintemenGeschftsvorgnge eli-
ausserhalb der EWG liegen. Der Konzern miniert werden und z.B. zuch die Divi-

ist hierbei aber in der Wahl bestimmter denden aus Beteiligungen. Auch Aufwen-

Lnder frei. Die Betriebsergebnisse aller dungen, die die Muttergesellschaft zwecks
dieser Tochtergesellschaften werden in das Beteiligung an der Tochtergesellschaft ge-

Betriebsergebnis der Mutterunternehmung machthat, sind dann als Kosten des Konzerns

aufgenommen, wobei auf die eine oder an- abzugsfhig. Das ist also vergleichbar mit

dere Art der in Ausland erhobenen Steuer einer echten Konsolidiertg im Sinn des

(Krperschaftsteuerund u.E. auch Quellen- niederlndischenHandelsrechts. Die steuer-

abzug aufDividenden,vor allem nfit Bezug liche Einheit fhrt nmlich auch dazu, dass
auf dritte Lnder) auf diese konsolidierten Betrebsmittel und Beteiligungen innerhalb
Gewinne Rechnung getragen werden soll. des Konzerns steuerfrei bertragen werden
Die Kommissionder EWG schlgt als Mass- knnen, whrend Kosten-, Preis- und

stab fr Konso]dierung eine Beteiligung Gewinnaufteilungsprobleme sich vereinfa-
von 50% vor, was eine grobe Abgrenzung chen (intercompanyprofits)7.
ist. Es geht aber um den tatschlichen wirt- In der niederlndischenRegelung der steuer-

schatlichenEinfluss aufden Gang der Dinge lichen Einheit wird der Konzern als ein

bei der Tochtergesellschaft.Meistens ist dazu Steuerpfichtiger nit einer Steuererklrung
ein Kaptalbesitz von 50% ausrechend; angesehen. Deses geht also weiter als z.B.

manchmalkann ein hherer oder niedrigerer das deutsche System der Organschaft , in

Prozentsatz erforderlich sein. Die Kommis- dem die Tochtergesellschaftenjede fr sich
sion wird noch ene nhere Untersuchung steuerpflichtig bleiben, jedoch nur die fr
zur technischen Durchfhrung dieser Rege- die Konzerngesellschaften gesondert ermit-

lung vornehmen. telten Gewinne und Verluste zusanmen-

In Frankreich ist dieses System des konsoli- gefasst werdens. Wie im deutschen System
derten Gewinns bei Mehrheitsbeteiligungen ist auch die niederlndische Integration auf
an n- und auslndischen Tochtergesell-
schaften bereits in grossen Zgen bekannt. I6. Die steuerliche Einheit war in Art. 27

der Gewinnsteuerverordnung I940 (Besluit
op de Winstbelasting I94O) geregelt, der ber

4. Steuerliche Konsolidierung in den Nieder- Art. 32 Absatz 5 der Verordnung Anwendung
landen (scale eenheid') fand.

Das niederlndischeSteuerrechtkennt in der Die Regelung in Art. I4 stimmt ziemlich genau

Krperschaftsteuer die Regelung der sog.
mit der in Art. 27 berein.

Prof. Dr. J.H. Christiaanse gibt in Europi-steuerlichen Einheit (fiscale eenheid), wo-
I7
sche Steuerzeitung vom Februar I969, S. 3 ff

bei der ganze Konzern als eine Krperschaft eine Beschreibung der niederlndischen Rege-
besteuert wird. AufAntrag kann der Minis- lung der steuerlichen Einheit.

ter der Fnanzen unter bestintnten,von ihn I8. Siehe auch Dr. A. Rdler: Die direkten

gestellten Bedingungen erklren, dass n- Steuern der Kapitalgesellschaften und die Pro-

bleme der Steueranpassung in den sechs Staaten
lndische Tochtergesellschaften, deren ge- der Europischen Wirtschaftsgemeinschaft,
samtes Aktienkapital im Eigentum der I960, S. 83.
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inlndischeTochtergesellschaftenbeschrnkt. schen beiden Regelungen. Das Schachtel-

Entgegen Art. I4 des Gesetzes wird gemss privileg geht von der rechtlichen Selbst-

der Verordnung in Art. 27 die Konsolidie- stndigkeit von Mutter- und Tochter-

rung auslndischer Tochtergesellschaftenim gesellschaftenaus, auch bei Ioo%igenToch-

Prinzip nicht ausgeschlossen. Der Minister tergesellschaften. Allein die Tatsache, dass

der Finanzen hat aber noch nie die Erlaubnis neben dem Schachtelprivilegauch die Rege-
zur Einbeziehung auslndischer Tochter- lung der steuerlichen Einheit besteht, nach

gesellschaften in die steuerlche Einheit er- der de Tochtergesellschaft gewissermassen
teilt. als Filiale angesehen wird, beweist das be-

Ein Vergleich der niederlndischen Rege- reits20.

lung der steuerlichenEinheit mit dem EWG- Jetzt, wo Verluste bei Beteiligungen prinzi-
Plan zeigt, dass die niederlndischeRegelung piell nicht mehr abzugsfhig sind, bedeutet

begrenzter st. Fr nlndische Tochter- das, dass die Neuregelung des Schachtel-

gesellschaften wird eine Ioooige Beteili- privilegssich vom Grundsatzder steuerlichen

gung gefordert, whrend die Konsolidie- Einheit entfernt, nach dem Verluste von

rung auslndischerTochtergesellschaftenun- Tochtergesellschaftensofort und vllig ver-

mglich ist. rechnet werden knnen. Dieser Unterschied
war bei der alten Kegelung des Schachtel-

5. Vergleich der niederlndischen Regelung des privilegs viel geringer, da Verluste bei Be-

Schachtelprivilegs und der steuerlichen Ein- teiligungen abzugsfhg waren. Der Aus-

heit fr niederlndische Tochtergesellschaften schluss eines Verlustausglechsluft auch dem

In Rahmen des Vergleichs der steuerlichen genannten Vorschlag der Kommission der

Regelung fr die auslndische Tochter- EWG zuwider, auch wenn das nur fr aus-

gesellschaft mit der fr die Betriebsttte ist lndischeBeteiligungengilt. DieKommission

die Regelung der steuerlichen Einheit als der EWG setzt selbstverstndlich voraus,

potentieller Alternative fr das ber de dass bei Verlusten m Inland ein Verlust-

Grenze reichende Schachtelprvileg betont ausgleich vorhanden ist!

worden, um eine noch grssere Analogiemit Die Regelung der steuerlichen Einheit fhrt

der Regelung fr die Betriebsttte zu er- nun im Vergleichmit dem Schachtelprivileg
reichen: sofortiger Verlustausgleich und zu einem Vorteil, so dass die steuerlicheEin-

keine (auslndische) QuellenabzugaufDivi- heit noch anziehender wird. Die Bedeutung
denden bei Gewnnberweisung. Fr die der Regelung der steuerlichen Einheit liegt
inlndische Tochtergesellschaften ist die ja vor allem irn Verlustausgleichund weniger
steuerliche Einheit aber eine wirkliche Alter- im Ausschluss von Gewinnen, die ja doch

native zum Schachtelprivileg,auch wenn ihr bereits durch das Schachtelprvilegsteuerfrei

Vorteil nur auf den Gewinnausgleich be- sein wrden.

schrnkt ist. Die inlndischen Dividenden- Bei Ioooigen inlnclischen Beteiligungen
steuer fehlt nmlich, wenn der Empfnger gibt es jetzt einen Grund mehr, falls mglich
als Gesellschaft ein Kecht auf Schachtel-

privileg hat. 19. Art. 4 Absatz 2 des Dividendensteuergeset-
zes 1965 (Staatsblad 62I).

Die niederlndischeMuttergesellschaft einer
20. Urteile des Hohen Rates vom 8. Mai 1957,

-

ioooigen niederlndischen Tochtergesell-
B.N.B. 1957/208 Entscheidungen in Steuer-
sachen - und vom 7. Mrz I962, B.N.B. I9621

schafi hat nmlich wrklich die Wahl zwi- I.
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Regelung der steuerlichen Einheit ber- gelung ziemlich zweideutig werden. Sie giltzur

zugehen. Das Schachtelprivileg hat bei nicht nur fr das echte Mutter-Tochter-
Ioooigen Beteiligungen tatschlich relativ verhlt:nis, sondern auch fr kleine Beteili-
geringe Bedeutung. Wo jetzt aber Verluste gungen, whrend fr diese wirtschaftlich
unter dem Schachtelprivilegnicht mehr ab- stark von einander abweichenden Beteili-
zugsfhig sind, ist das Kriterium steuerlicher gungen steuerlch die gleiche Selbstndig-
Konsoliderung noch mehr als zuvor von keitsphilosophieinHinblickaufdieTochter-
grossem Interesse. Das formalrechtliche gesellschaft gilt. An und fr sich ist dieser
Kriteriumder Ioo%igenBeteiligungenkann niedrigeProzentsatzaber unter Bercksichti-
jetzt zu unterschiedlichen Wettbwerbs- gung des Ausgangspunktesne bis in idem
verhltnissenfhren, fails Verluste eintreten, nicht ungerecht.
was bei wirtschaflichem Beherrschungs- Vor allem der Umstand, dass ein Konzern
kriterium von ber 50% weniger der Fall mit Ioo%igen inlndischen Beteilgungen
wre. Ein Konzern mit I00%igen inlndi- ber die steuerliche Einheit tatschlich die
schen Tochtergesellschaftenhat einen mg- MglichkeitsofortigenVerlustausgleichshat
licherweise grossen steuerlichen Vorteil oder erwerben kann, ist ein Grund dafr, die
gegenber anderen Konzemen mit grossen Konsolidierung auch auf Beteiligungen im
inlndschen Mehrheitsbeteiligungenbis zu Ausland nach denselben Kriterien, jedoch
99% und brigens auch im Hinblick auf ei- mindestens auf IOOoige Beteilgungen an

nen Konzern mit berwiegend (Ioo%igen) auslndischen Tochtergesellschaften auszu-

auslndischen Beteiligungen! Bei inlndi- dehnen. Das wre auch in bereinstim-
schen Gesellschaftsverhltnissen msste das mung mt dem Vorschlag der Kommission
Kriterium steuerlicher Konsolidierung auf der EWG.
dieses wirtschaftliche Beherrschungskrite- Unterstellt man, dass bei dem Schachtel-
rium von 50% oder 5I% verlegt werden, privileg kein prinzipieller Unterschied zwi-
damit auch fr diese Mehrheitsbeteiligungen schen den in- und auslndischen Beteili-
Verlustausgleich innerhalb des Konzerns gungen besteht, dann gibt es eigentlich kei-
mglich wird. Dieses Kriterium ist realisti- nen unausweichlichen Grund im Hinblick
scher, steuerlich neutraler und strker in auf die Konsolidierung doch einen Unter-

bereinstimmung mit den handelsrecht- schied zu machen und sicher nicht, wenn die
lichen Anforderungen an Konsolidierung. Konsolidierung im Vergleich zum Schach-
Die legelungder steuerlichenEinheitwrde telprivileg neue steuerliche Vortele mit sich
fr die unselbstndigen Tochtergesell- bringt.
schaften gelten, bei denen die Muttergesell-
schaft die Mehrheit des Aktienkapitals be- B. Auslndscher Quellenabzug auf Schachtel-
sitzt. Die Regelung des Schachtelprivilegs dividenden
wrde dann an erster Stelle fr die selb- I. Der niederlndische Standpunkt bei Schach-
stndigen Tochtergesellschaften gelten, an telbeteiligungen
denen die Muttergesellschaf nur eine Min- Ein auslndischer Quellenabzug auf Schach-
derheit besitzt, selbst wenn die Regelung teldividenden steht der Gleichheit zwischen
przipiell natrlch fr aile Beteiligungen Tochtergesellschaft und Betriebsttte auch
gilt. im Weg.
Aber gerade die niedrige 5%-Klausel in der Bei inlndischen Schachtelbeteilgungenun-

niederlndischenGesetzgebung lsst die Re- terbleibt, wie schon gesagt, der Quellen-
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abzug, wenn der Aktionr ein Anrecht auf genacht, dass sie sich bei Abkommen be-
- Schachtelprivileg hat. Gewinnberweisun- mhen werden, den Quellenabzug auf den

gen drfen kein Anlass zur Besteuerungsein, Wert Null zu reduzieren23. Bisher konnten
vor allen Dingen nicht solche innerhalb die Niederlande diese Politik grsstenteils
eines Konzerns. Mt dem Schachtelprivileg erfolgreich durchsetzen. In die Abkommen

geht also tatschlich eine Steuerbefreiung mit den Vereinigten Staaten und dem Ver-

von Krperschaft- und Dividendensteuer einigten Knigreich ist aber ein 5oiger
bei Gewinnberweisung zur Muttergesell- Steuersatz aufgenommenworden.
schaft einher: die Besteuerung bleibt auf die

Erhebung der Krperschaftsteuer bei der 2. Der Vorschlag der Kommission der EWG

Tochtergesellschaft beschrnkt. Bei ausln- fir Schakhtelbeteiligungen
sischen Schachtelbeteiligungen ist der aus- In einem Gemeinschaftsmarkt wie der
lndsche Quellenabzug auf Schachteldivi- EWG gibt es natrlich ein Grund mehr den
denden tatschlich eine extra Belastung, da Quellenabzug bei Schachteldividenden zu

weder creclit against tax noch credit unterlassen, neben der Erweiterung des

against income mglich ist: Schachteldvi- Schachtelpri.vilegsaufTochtergesellschaften
denden sind nmlich nicht im steuerbaren in anderen Mitgliedstaaten.
Gewnn einbegriffen. Dies steht in Gegen- In dem bereits genanntenRichtlinienentwurf
satz zu dem gemss Abkommen verrechen- hat die Kommission der EWG ein gemein-
baren Quellenabzug auf Dividenden, die im schafliches Steuersystem fr Mutter-Toch-
Einkommen einer natrlichen Person ein- terverhltnisse entwickelt. Darin wird vor-

begriffen sind. geschlagen, das Schachtelprvileg auch auf
Die niederlndische Politik bei Doppel- Schachteldividenden in anderen Mitglied-
besteuerungsabkonmenwar stets daraufge- staaten anzuwenden, wogegen auch vorge-

richtet, den auslndischen Quellenabzug auf schlagen wird, den Quellenabzug bei der
Schachteldividendenauszuschliessen oder so Tochtergesellschaft wegfallen zu lassen, um

weit wie mglich einzuschrnken,um steuer- zu einer echten steuerfreien Gewinnaus-

lichem GleichgewichtzwischenBetriebsttte schttung innerhalb des Konzerns zu kom-
und Tochtergesellschaft mglichst weit- men (Art. 4 und 5). Die Muttergesellschaft
gehend nahezukommen. Gewinnausscht- wird also so behandelt, als ob sie den Ge-

tung innerhalb eines Konzerns zeigt ein winn selbst und nicht durch die Tochter-

grosses Mass von bereinstimmungmit der gesellschaft erzielt hat. Die Besteuerung bei

Gewinnberweisungnnerhalb des gleichen internationalen Gesellschaftsverhltnissen
Unternehmens21 wrde durch diesen EWG-Vorschlag auf
International wird ein niedrigerer Quellen- die im Ausland bei der Tochtergesellschaft
abzug auf Schachteldividenden auch allge- erhobeneKrperschaftsteuerbeschrnktwer-

mein akzeptiert, und in den meisten Abkom- den.
men findet sich eine besondere Regelungfr
Dividenden in sog. Mutter-Tochterverhlt- 2i. Denkschrift zur allgemeinen Reform der
nssen. Steuergesetzgebung. Brief an die Zweite Kam-

Im Musterabkormen der OECD wird fr mer vom 27 Juli 1960; Sitzungsperiode 1959-

Schachtelbeteiligungenvon mindestens 25% 1960, Dokument 5380-6000, Nr. 9, S. 13.
22. Art. IO Absatz 2, unter a.

ein 5oiger Abzug vorgeschlagen22. Die 23. Siehe Denkschrift zum Musterabkommen
Nederlande haben herzu den Vorbehalt der OECD, S. Io6, Punkt 5I (englischer Text).
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Der Vorschlag, keinen Quellenabzug zu Dieser Vorschlag der Kommission ist u.E.
erheben, reicht weiter als die Erweiterung so auszulegen, dass die Kosten der Beteili-
des Schachtelprivilegs auf auslndsche Be- gung im Ausland - falls nur 95% der Divi-
teiligungen, die in der Praxis im allgemei- denden steuerfrei bleiben - voll abzugsfhig
nen bereits besteht. sid. Falls aber in bestimmten Mitglied-
Auch innerhalb der EWG betrgt den Quel- staaten - wie den Nederlanden - eine
lenabzug auf Schachteldividenden meistens oo%ige Steuerbefreiung gewhrt wird,
5Oo und liegt manchmalnoch hher. Hierbei dann sind u.E. die Kosten, mit denen die
wird von den spezifischen Aspekten des auslndische Tochtergesellschaft nicht be-
Systems des gespaltenen Krperschaftsteuer- lastet wird, nicht abzugsfhig.
satzes abgesehen,dass zu einemnoch hheren Der nationale Gesetzgeber hat hier also die
Quellenabzugfhrenkann. Wall zwischen zwei Systemen um die Kos-
Das Kriterium fr eine Beteiligung ist auf ten von Beteiligungen im Ausland vom

2000 festgelegt worden, was als ein Kom- Abzug bei der Gewinermittlung auszu-

promiss zwischen den unterschiedlichen schliessen. In der Praxis wird der quantitative
Prozentstzenin der Gesetzgebung der Mit- Effekt dieser Alternatve meistens nicht
gliedstaaten angesehen werden muss. Diese gleichwertig sein; er ist abhngig von der
20oige Mindestbeteiligung bedeutet, dass Relation zwischen Dividenden und Kosten
die Regelung nicht nur auf echte Mutter- aller Beteiligungeninsgesamt.
Tochterverhltnisse anzuwenden ist: Ttel En Vergleich des Vorscblags der Kommis-
und Denkschrift zum Richtlinienentwurf sion mit der niederlndischen Regelung
lassen dies zu Unrecht vermuten. Die zeigt, dass diese, was den Mindestbeteili-
:Steuerbefreiunggilt nmlichauchfr andere gungssatz angeht, noch grosszgiger ist. Es

Beteilgtngsverhltnsse. ist u.E. nicht zu erwarten, dass de Nieder-
Es ist u.E. bemerkenswert, dass in diesem lande ihre gnstigere Regelung aufgeben.
Entwurfncht die Mglichkeit offengelassen Die Niederlande sind m Hinblick auf das
wird, diese Regelung auch auf Dividenden Objekt des Schachtelprivilegs der einzige
von Tochtergesellschaftenanzuwenden, de Staat, der ber die Befreiung von Dividen-
in bestmmten Drittstaaten ihren Sitz den hinausgeht.
haben. Das steht in Gegensatz zum Vor-

schlag ber die steuerliche Konsolderung, III. DIE STEUERLICHE BEHANDLUNGVON

whrendbeide Vorschlgein gewisser Weise BETEILIGUNGEN UND KAPITALANLA-

doch von demselben Gedanken ausgehen. GEN

Die Komnission der EWG will nicht dar- I. Der Unterschiedzwischen Beteiligungen und
ber urteilen, ob de Kosten de mit Beteili- Kapitalanlagen
gungen im Ausland in Zusammenhang Im Gesetz wird zur Unterscheidung von

stehen, abzugsfhg sein mssen oder nicht. BeteiligungenundKapitalanlagenausschliess-
Sie hat aber vorgeschlagen, dass Mitglied- lich ein formales Kriterium (500) fr inln-
staaten - we Frankreich ud Belgien - die dische Beteligungen festgelegt (Art. I2

die Kosten von Beteiligungen pauschal auf Absatz 6). Fr auslndische Beteiligungen
einen bestimmten Prozentsatz der bezoge- wird neben der nedrigen 5o-Klausel auch
nen Dvidenden festlegen wollen, diese ein materielles Kriterium festgelegt, nmlich
Pauschale aufmaximal 5% festsetzen drfen dass Eigentum am Aktienkapital keine
(Ende von Art. 4). Kapitalanlage sein darf (Absatz 7). De Be-
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weislast liegt n brgen bei den Finanz- fr ntig gehalten, wel Beteiligungen an

mtern. Fr den Nachweis von Beteligun- Kaptalanlagenstitute von dem Schachtel-

gen unter 5% soll fr in- und auslndische privileg ausgeschlossen sind, so dass kein

Beteiligungen die gleiche Bedingung wie Missbrauch durch Kumulierungdes Schach-

zur Zeit der Verordnung gelten: die Beteili- telprivilegs und der Steuerbefreiung nach

gung muss auf der Linie normaler Betriebs- der Kegelung fr Kaptalanlageinstitute
ausbung liegen (Absatz 8). mglich ist25.

In der Denkschrift zum Gesetzesentwurf Bevor wir nher aufdiese Kumulierungein-

wird der materielle Unterschied zwschen gehen, folgt - zum besseren Verstndnis -

Beteiligungenund Kapitalanlagenfolgender- ein kurzer berblick ber die vllig gen-
massen bezeichnet: ,Vorliegen ener Betei- derte Regelung fr Kapitalanlageinsttute.
ligung wird angenommen, falls ein nicht zu

entfernter Zusammenhang zwischen dem 2. Die steuerliche Regelungfr Kapitalanlage-
eigenen und dem Betrieb vorliegt, an dem nstitute

eine Beteiligung besteht. Es ist zu unter- In Art. 27 des Gesetzes wird best:immt, dass

scheiden zwischen dem Halten von Aktien mittels Durchfhrungsverordnung nhere

wegen der sich daraus ergebenden Bezie- abwechende Regeln zur Besteuerung von

hung zwischen dem eigenen und dem Be- Kapitalailageinstitute gegeben werden sol-

trieb, an dem die Beteiligung besteht, und len (Absatz I, unter a)2.
dem Halten von Aktien rein als Kapital- Als Kapitalanlagenstitute(,beleggngsinstel-
anlage in Wertpapieren''2. Im ersten Fall lingen) gelten: Aktiengesellschaften (Kapi-
besteht ein sachliches Band zwischen zwei talanlagegesellschaften - beleggingsmaat-
Unternehmen, so dass Veranlassung gege- schappijen) und offene Itvestmentfonds

ben ist, den Gewinnnur einmal zu besteuern. aus gemeinsame Kechnung (fondsen voor

Bei Kapitalanlage ist das sachliche Band gemeenschappelijke rekening), mit Sitz

nicht vorhanden. Das Gesetz legt also ein in den Niederlanden, deren Zielsetzung und

formales Kriterium zur Unterscheidungvon tatschliche Ttgkeit darin besteht, Ver-

Beteiligungenund Kapitalanlagenfest. Hier- mgen ausschliesslich oder fast ausschliess-

mt kommt man laut Denkschriftder Wirk- lich in Wertpapieren, unbeweglichem Ver-

lichkeit im allgemeinen ausreichend nahe. mgen und Hypothekenpfandbriefenanzu-

Das materielle Kriterium fir das Schachtel- legen; diese Krperschaften mssen einer

privileg bei ber de Grenze reichenden Reihe von Bedingungengengen (Absatz 2,

Schachtelbeteiligungen- das auch dazu be- unter a - d).
stinmt ist, die Flucht jn eine auslndische 24. Denkschrift Nr. 3, S. 13

Kapitalanlagegesellschaft zu verhindern - 25. Antwortnote Nr. 9, S. 26 und 4 I.

knnte zur Errchtung ener niederlnd_ 26. Denkschrift zur Zweiten nderungsnote,
schen Kapitalanlagegesellschaftfhren. Dies Dokument der Zweiten Kammer; Sitzungs-

ist umso anziehender, als das Steuersystem
periode I967-I968, Dokument 6000, Nr. I7,
S. 7, 8 und I2, nachfolgend Zweite Denk-

in den Niederlanden fr Kapitalanlageinsti- schrift Nr. 17 genannt.
tute tatschlich beinahe genau so gnstig ist Auf die technische Ausarbeitung der Regelung
wie das des Auslands. Ein materielles Krite_ fr Kapitalanlageinstiutewird ausfhrlicher ein-

rium neben der 5%-Klauselwre daher auch gegangen in der Zweiten Antwortnote an die

eigentlich im nationalen Schachtelprivileg
Zweite Kammer; Sitzungsperiode 1968-1969,
Dokument 6000, Nr. 22, S. I6--23, nachfolgend

erwnscht. Der Gesetzgeber hat dies nicht Zweite Antwortnote Nr. 22 genannt.
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Bedingungen sind unter anderem, dass der talanlagegesellschaft mglich wre28. Das
Gewinn innerhalb von acht Monaten aus- Schachtelprvleg wird folglch doch auf
geschttet und die in Wertpapieren anzule- Beteiligungen in einem nicht von der Kr-
gendenMittelmindestenszu 80o mit Eigen- perschaftsteuer befreiten Kapitalanlageinsti-
kapital fnanziert werden (Absatz 2, unter tut angewandt, das also nicht den Bedin-
a und b). Ein Kapitalanlageinstitutim Sinne gungengengte.
des Art. 27 ist also ein von der Krper- Durch Grndung einer Tochtergesellschaft
schaftsteuer befreites Kapitalanlageinstitut, als Kapitalanlagegesellschaft knnte die
das die gestellten Bedingungen erfllt. Die 5o.-Klausel sonst umgangen werden. Falls
Bedingungen sind nmlich auch in die De- ein Aktienpaket fr das Schachtelprivileg
finition bemoinmen worden. ncht in Betracht kommt, knnte ohne die
Ein Kapitalanlageinstitut mit Sitz n den Bestimmung von Art. I2 Absatz 2 eine
Niederlanden kommt ausserdem nur fr Tochtergesellschaft gegrndet werden, an

eine Steuerbefreiung in Betracht, falls aus- die die Anteile bertragen werden, falls die
lndische Aktionre hchstens 25% des Anerkennung als Kapitalanlageinstitut da-
Aktienkapitalsbesitzen,so dass die Grndung durch erreicht wird, dass die gestellten Be-
einer Kaptalanlagegesellschaft in den Nie- dingungen erfllt werden. Das wrde ohne
derlanden nicht dazu fhrt, dass sog. be- diese Bestinmung zur Folge haben, dass die
schrnkte Steuerpfichtige (Gebietsfremde) Tochtergesellschaft von der Krperschaft-
ihre beschrnkte niederlndische Steuer- steuer befreit wird, vorausgesetzt, der Ge-
pflichtverringemknnen(Absatz2, unterd). winn wird innerhalb von acht Monaten aus-
Offne Investmentfonds auf gemeinsame geschttet.Die Muttergesellschafthtte dann
Rechnung, deren Teilhaberscheineverkuf- fr die von der Tochtergesellschaftbezoge-
lich sind, werden laut Gesetz wie Kapital- nen Dividenden ein Anrecht auf Schachtel-
anlagegesellschaftenbehandelt.Diese offenen privileg, whrend ausserdem der eventuelle
Investmentfondssind laut Gesetz subjektiv Vermgenszuwachsbei Verkaufder Beteili-
steuerpichtig geworden (Art. 2 Absatz I, gung steuerfrei bliebe9.
unter e). Ebenso wird bestimmt, dass das Kapitalan-
Die Regelung fr Kapitalanlageinstitute ist lageinstitut kein Anrecht auf Schachtel-
neben Divdenden erweitert auf Zinsen und prvileg hat, auch nicht fr Beteiligungen,
Ertrge aus unbeweglichem Vermgen, so die den Satz von 5% berschreiten(Art. I 2

dass de Anlagemglichkeitenfr die Kapi- Absatz 2).
talanlageinstituteansehnlicherweitert sind7. Die Doppelbesteuerungkann allein vernie-

den werden, falls den spezifischen Be-
3. Das Verhltnszwischen dem Schachtelprivi- dingungen der Regelung fr Kapitalanlage-

leg und der Regelung fr Kapitalanlage- institute gengt wird (z.B. Ausschttung
institute innerhalb von acht Monaten)30.

Bei der nderung des Gesetzesentwurfs im Eine Holding mit auslndischen Beteili-
Jahre I98 wurde das Schachtelprivilegfr gungen ist aber keine Kapitalanlagegesell-
Beteiligungen an Kapitalanlageinstituteaus- schaft. Es kannkeine Rede von Kapitalanlage
geschlossen (Art. I2 Absatz 2). Der Grund
dafr war, dass man der Steuereinsparung 27 Zweite DenkschriftNr. I7, S. 7.

mittels Aufschub entggenwirken wollte,
28. Zweite DenkschriftNr. I7, S. II.

29. AntwortnoteNr. 9, S. 4I.die durch das Zwischenschalteneiner Kapi- 30. Zweite Denkschrft Nr. I7, S. II.
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im Snne von Art. I2 Absatz 7 sein, wenn de im brgen eine base company ber-

niederlndische Muttergesellschaft als Hol- flssig, weil durch das Schachtelprivilegbe-

dinggesellschaftauslndischer Tochtergesell- reits eine Aussetzungder Dividendenbesteue-

schaften auftritt, de selbst ein Geschft rung erzielt wird. Doch besteht keine Aus-

ausben. Das Schachtelprivileggilt also auch schttungserfordernis we bei der nieder-

fr Dividenden, die eine echte Holdng ge- lndschen Regelung fr Kapitalanlageinsti-
niesst. tute. Einknfte knnen also frei nm der Ge-

Das Schachtelprivileg gilt auch fr Beteili- sellschaft thesaurert werden, die das Schach-

gungen an einer Holdinggesellschaff m telprivileg geniesst, sofern der auslndische

Ausland. Kapitalanlage wird dann nicht an- Fiskus nicht eine deemed dividend an-

genommen,wenneine auslndischeTochter- nmmt, wie - angeblich-n den Vereinigten

gesellschaft als Holdinggesellschaft ebenfalls Staaten, falls die Holding keine eigenen
im Ausland ansssiger Tochtergesellschaften Geschftsttigkeitausi:bt.

auftritt, deren Ttigkeiten auf der Linie der Die niederlndische steuerliche Regelung
Geschftsausbung der niederlndischen fr Holdinggesellschaften ist auch nicht fr

Muttergesellschaft legen. FaUs erfrderlich, die Grndung von base companies geeig-
muss also das Verhltnis zu den dahinter- net, da die Steuerbefreiung auf Vorteile aus

liegenden Gesellschaften untersucht wer- Beteiligungen - Dividenden und Kapital-
den31. gewinne auf die Beteiligungen - beschrnkt

Im allgemeinenkann vorausgesetzt werden, ist und nicht fr Zinsen, Royalties und

dass es sich nicht um ein Kapitalanlage- andere Kapitalgewnnegilt.
institut handelt, falls die satzungsgemssen
Ziele ber Vermgensanlage hinausgehen Iv. TECHNISCHEREGELUNG DES SCHACH-

oder die tatschlicheTtigkeit mehr unCasst TELPRIVILEGS IM KRPERSCHAFT-

als Kapitalanlage, z.B. die Fhrung von STEUERGESETZ I 969

Aktiengesellschaftenoder falls eine der Be- I. Subjekte des Schachtelprivlegs
dingungennicht erfllt ist82. In der Verordnung war das Schachtelprivi-
Im Gegensatz zur R.egelung fr Kapital- leg sowohl im Hinblick auf die Gruppe der

anlageinstitute ist fr das Schachtelprvileg Steuerpflichtigenals auch die Art der steuer-

nicht erforderlich, dass die Holdinggesell- freien Gewinnbestandteilebeschrnkt.

schaft ausschliesslich als Holding auftritt. Diese Beschrnkungen ergaben sich vor al-

Der Gewinn aus der brigen Geschfts- lem aus der Vorstellung der Besatzungs-

ttigkeitwird normal besteuert. macht, dass Krperschaften und natrliche
Personen auf eine Linie liegen mssten,

4. Das Schachtelprivilegund base companies wobei der Akzent auf den Ausnahme-

Die Niederlande sind fr auslndische charakter des Schachtelprivilegsgelegt wird.

Konzernewegen des weitreichendenSchach- Eine derartig weit gezogene anthropo-
telprvilegs fr die Grndung von Holding- morphe Denkweise liegt der Gewinn-

gesellschaften gnstig und umso mehr, als besteuerung von Krperschaften mit Sitz

das niederlndische Schachtelprivileg auch in den Niederlanden nicht zugrundess.
gilt, wenn die Holding ausserdem eigene Diese weitreichendeZielsetzung des Schach-

Geschftsttigkeiten hat, so dass sie keine

echte base company ist.
3I. AntwortnoteNr. 9, S. 24 und 25.
32. Zweite AntwortnoteNr. 22, S. I6.

Das ntemationale Schachtelprivileg macht 33. Denkschrift Nr. 3, S. I3.
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telprivlegs hat dazu gefhrt, dass sie auf alle Diese letzte Konstellatonwird wahrschein-
der Krperschaftsteuerunterliegenden Steu- lich hufiger vorkomnen und ist mit der
erpflichtigen erweitert wurde und auf alle Situation zu vergleichen, dass eine auslndi-
infolge einer Beteiligung genossenen Vor- sche Muttergesellschaft eine Tochtergesell-
teile. schaft in den Niederlandenmit Beteiligungen
Alle der Krperschaftsteuer unterliegenden ausserhalb der Niederlandehat.
Unternehmen haben en Anrecht auf das Es bleibt aber ein Unterschied m Hinblck
Schachtelprivileg: neben Aktengesellschaf- auf die Dividendensteuer, da die Betrieb-
ten auch Genossenschaften und andere Ve- sttte in den Niederlanden inmim Gegensatz zur

reine und Stiftungen; Kapitalalagenstitute Tochtergesellschaft nicht der niederlndi-
snd davonausgenommen(Art. I2 Absatz 2). schen Dividendensteuerunterliegt84.
Die Steuerbefreiung ist auch ausgedehnt:
neben Beteiligungen an Kapitalgesellschaf- 2. Der BegrifBeteiligung
ten gilt sie auch fr Beteiligungenan ofene Im Gesetz wurd von einer Beteiligung
Investmentonds auf gemeinsame Rech- (deelneming) gesprochen, whrend in der
nung ud die Mitgliedschaft in einer Ge- Verordnung von ener sogenannten wesent-
nossenschaft.Der Grundfr de Erweiterung lichen Beteiligung (aanmerkelijk belang)
ist, dass offene Investmentfondsauf gemein- die Sprachewar. Das Schachtelprivilegfindet
same Rechnung prinzipiel] steuerpflichtig Anwendung, falls der Steuerpflichtige seit
geworden snd ud dass Mitgliedschaft in Anfang des Jahres ununterbrochen eine Be-
einer Genossenschaft im allgemenenaufder teiligung besass (Absatz I), was bedeutet, dass
Linie normaler Geschftsausbungliegt. er mindestens 5% des Aktienkapitalsbesitzen

muss (Absatz 6).
Die Betrebsttteeiner auslndischen Im Gesetz werdenalso drei Forderungenauf-
Muttergesellschaft gestellt: Eigentun am Aktienkapital, Be-
Auch eine Muttergesellschaf mit Sitz im teiligung und qualifzierten Besitzdauer.
Ausland hat ein Anrecht auf das Schachtel-
privileg, fails zu ihrer Betriebsttte in den a) Eigentum am Aktienkapital
Niederlanden Beteligungen an nederlndi- Der Steuerpfichtgemuss Anteilinhaber der
schen oder auslndischenTochtergesellschaf- gewinnausschttendenGesellschaft sein. Die
ten gehren. Fr die sog. beschrnkten Forderung der Ncht-Gegenseitigkeit ist
Steuerpflichtigen findet bei der Ermittlung ebenso we die Forderung unmittelbaren
des inlndischenEinkonnens Kapitel II des Eigentums am Aktienkapital fortgefallen.
Gesetzes snngemss Anwendung (Art. I7 Der Sinn ist u.E. aber nicht, dass mittelbares
Absatz I). In der Folge wird ausdrcklich Eigentum am Aktienkapital bei der 5o0--
bestimmt, dass der obengenannteArt. I2 ZU Klausel mitzhlt, da Eigentum am Aktien-
beachten ist (Art. I7 Absatz 2). kapital zivilrechtlch unmittelbares Egen-
Falls zur Betriebsttte in den Niederlanden tum mpliziert.
Beteiligungen an niederlndschen Tochter- Sollte mttelbares Eigentum am Aktien-
gesellschaftengehren, kommt das nationale kapital doch bei der 5%-Klausel Initzhlen,
SchachtelpriviJeg in Betracht und n Fall dann msste etwas derartiges u.E. aus dem
von Beteiligngenin auslndischenTochter-
gesellschaften, das internationale Schachtel- 34. Art. I Absatz- I des Dividendensteuer-
privileg. gesetzes I965.
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Text des Gesetzes ausdrcklichhervorgehen, Vergangenheit in vielen Fllen gewhrte
wie das auch an anderen Stellen der Steuer- SteuerbefreungfrBeteiligungenunter25%
gesetze geschehen ist. wird jetzt nur im Gesetz verankert.
In Art. I9 Absatz 5 des Gesetzes, der Ver- Bisher wurde das Schachtelprivileg in diesen
lustausgleich bei sog. Mantelkaufverbietet, Fllen durch den Minister gewhrt, eine
ist ausdrcklich unmittelbares und mittel- Kompetenz, die bereits I945 an die Finanz-
bares Eigentum am Aktienkapital gemeint. mter delegiertwurde. In spterenJahren ist
Die gleiche Beschreibung kommt in der von dieser Kompetenz sehr weitgehend
Definition der sog. wesentlichenBeteiligung Gebrauch gemacht worden, so dass die
in Art. 39 des EinkommensteuergesetzesI964 Grenze nicht von wesentlicher Bedeutung
vor. war. Diese Weisungsbefugns ist jetzt fr

Beteiligungen unter 5% in das Gesetz auf-
b) Beteiligung genommen worden, soweit dese auf der
Das Gesetz unterscheidet zwischen Beteili- Linie normaler Geschftsttigkeit (nornale
gungen an Aktiengesellschaften,inlndischen uitoefening van het bedrijf) liegen oder m

offenen Investmentfonds aus gemeinsame allgemeinen Interesse eingegangen wurden
Rechnung und der Mitgliedschaft in einer (Absatz 8).
in- oder auslndischen Genossenschaft. Wie gesagt, gilt dies u.E. sowohl fr nln-
Beteiligung in einer inlndischen Gesell- dische als auslndischeBeteiligungen.
schaft liegt bei Eigentumvon mindestens 5%
des Grundkapitnls vor (Absatz 6). c) Besitzdauer
Fr eine Beteiligung in einer auslndischen Der Steuerpfchtige muss de Bete]igung
Gesellschaft gilt neben der 5%-Klausel die ununterbrochen seit Jahresbeginn besitzen.
Bedingung, dass das Eigentun am Aktien- Es handelt sich aber nicht um echtes Eigen-
kapital keine Kapitalanlage bilden darf (Ab- tum whrend des Jahres im Sinne von

satz 7). Besitz whrend des ganzen Geschftsjahres.
Bei dem internationalen Schachtelprivileg Die Aktien mssen nur von Jahresbeginn
wird vorgesehen, dass die Muttergesellschaft bis zum Eingang der Dividenden in seinem
ihren Sitz innerhalb und die Tochtergesell- Besitz stehen und nicht noch danach bis zum

schaft den ihren ausserhalb der Niederlande Ende des Geschftsjahres.
hat (z.B. auch in den niederlndischen An- Diese Forderung steht im Zusammenhang
tillen oder Surinam). mit der Vermeidung von ,dividend strip-
Eine Beteiligung an einem inlndischen ping, da die miterworbene Dividende in
offenen Investnentfonds liegt bei Eigentun den Anschaffungskosten(SteuerhchenBuch-
von mindestens 5% der Teilhaberscheine wert) der Beteiligung einb.egriffen ist und
(Absatz 6) vor. nicht zu den Vorteilen infolge der Beteil-
Mitgliedschaft in einer Genossenschaft be- gung gehrt. Zu dieser Abbuchung zwngt
rechtigt fr sich zur Steuerbefreiung (Ab- aber schon steuerrechtlchguter Kaufmanns-
SatZ I). gebrauch, so dass die Forderung eigentlich
Die Verringerung des Mindestbeteiligungs- berflussig ist. Dies lsst sich laut der Ver-
satzes scheint eine Erweiterung dcs Schach- ordnung, doch ganz sicher laut dem Gesetz
telprivilegs zu sein, doch ist in Wirklichkeit voraussetzen, jetzt wo Wertabbuchungen
eine Bestt:igung des gegenwrtig geltenden nicht mehr zu Last des steuerlchenGewinns
tatschlichen Zustandes. Die berets n der gehen.
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Der Ministerhat zugesagt,dassfr eine wirk- und Ausschttungen auf Gewinnscheine
liche Erhhung einer Beteiligung im Lauf (winstbewijzen), Gewinne aus dem Ver-

des Jahres, z.B. von 75% auf 85%, das kauf der Beteiligung (vermogenswnsten
Schachtelprvileg auch fr Dividenden auf oder capitalgains)oder aus derLiquidation
diesen Iooigen Beteiligungszuwachs ge- der Tochtergesellschaft.Als negat:iveBetrge
whrt werden soll, obwohl er nicht ab I. geltenAbschreibungenaufdenBuchwertder

Januar in Besitz ist.35 Aus dieser Billigung Beteiligung und Verlust bei Verkauf (ver-
geht u.E. hervor, dass es bei dieser Bedin- mogensverliezenoder capital losses) und

gung tatschlich um die Besitzdauer nach im Prinzip Verlust bei LiquidationS8. Die

Genusz der Dividende geht, auch wenn Steuerbefreiung gilt auch fr verdeckte
diese Auslegung in Widerspruch zur for- Gewinnausschttungen - auch dann tritt
mellen Forderung von Besitz vom Aktien- ja immer Doppelbesteuerungen - und fr

kapital von Jahresbeginnan steht. Gratisaktien aus Gewinnrcklagen (bonus-
aandelen)

3. Objekt des Schachtelprivilegs
Im Gesetz ist das Objekt des Schachtelprivi- b) Zielsetzung der Erweiterung des

legs sehr erweitert worden. Alle Vorteile Schachtelprivilegs
(einschliesslich Verluste) nfolge Beteiligung Ziel des erweiterten Schachtelprivilegs ist

oder Mitgliedschaft bleiben bei der Ge- laut Denkschrift, dass Gewinne und Verluste

winnermittlung ausser Betracht. Neben nur einmal fr Krperschaftsteuer in Be-

Dividenden sollen alle Wertvernderungen tracht kommen. Dieses konsequente System
der Beteiligung selbst unter den Geltungs- wird dadurch geschaffen, dass die Wert-

bereich fallen3. steigerungen und- minderungen der Be-

teiligung bei der Gewinnermittlungfr die

a) Der Begriff Vorteile beteiligte Gesellschaft ausser acht gelassen
Der BegriffVorteilebezieht sich laut Denk- werden. Die Wertschwankungeneiner Be-

schrift auf den Saldo bestimmter positiver teiligung sind im ganzen gesehen bei der
und negativerBruttobetrgeS'. beteiligten Gesellschaft ja die R.efexion von

Das bedeutet einerseits, dass sowohl Wert- Gewinnen und Verlusten der Gesellschaft an

steigerungen als auch Wertminderungen der die Beteiligungbesteht89.
nicht in Betracht kommen und andererseits, Das Schachtelprivilegzielt daraufab,Doppel-
dass das Schachtelprivileg eine Brutto- besteuerung des gleichen Gewinns zu ver-

befreiung geworden ist, so dass Kosten in meiden, so dass eigentlich kein Grund dafr

Zusammenhangmit der Beteiligungknftig besteht, einen Unterschied zwischen Wert-

abzugsfhig sind. steigerungen der Beteiligungen und Divi-

Nach der Verordnung galt eine Netto-

befreiung, da diese Kosten nicht abzugs- Bericht ber die Beratung zwischen dem
hig waren (Art. 15). Dass negative Vor- 35.

Minister und den Stndigen Finanzausschussder
teile (Verluste) ausgeschaltet sind, geht Zweiten Kanmer, Dokument 6000, Nr. 25,

auch aus der Tatsachehervor, dass ausnahms- S. 22. Nachfolgend Bericht ber die Beratung
wese Liquidationsverluste doch vom Ge_ Nr. 25 genannt.

winn abzugsfhigsind (Art. I2 Absatz 5). 36. DenkschriftNr. 3, S. I4.

Als positive Betrge kommen in Betracht
37. DenkschriftNr. 3, S. 20.

38. DenkschriftNr. 3, S. 20.

Dividendausschttungenaus der Beteilgung 39. DenkschriftNr. 3, S. I4.
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denden zu machen. De Wertsteigerung der den Anschaffungspreis sank. Als Ausnahme

Beteiligung ist ja eine Reflexion des Ge- sind Verluste bei Liquidaton doch abzugs-
winns der Tochtergesellschaft, aber nicht fhig, wa aber bedeutet, dass wirkliche
nur des bereits versteuerten Gewinns der Verluste viel spter zum Abzug konmen

Tochtergesellschait (offene Reserven), als jetzt und nur, falls zur Liquidation ge-
sondern auch des noch zu versteuerndenzu- schritten wird.

knttigen Gewinns (stille Rcklagen und

Goodwill). Diese Erweiterung ist fr Indu- 4. Verluste liquiderter Tochtergesellschajten
strie und Handel von grosser Bedeutung, da Als Ausnahme kommen Verluste bei der
bisher Steuerbefreiungdes Verkaufsgewinns Lquidation einer Tochtergesellschaft bei

nur durch forcerte Dividendenausscht- der Gewnnermittlung der Muttergesell-
tungen in Form von Bargeld oder Gratis- schaft in Betracht (Art. Iz Absatz 5). Lqui-
aktien mglich war. Dies lag aber nicht dationsverlust ist der Unterschied zwischen
immer im Interesse der Tochtergesellschaft. dem sog. geopferten Betrag und der
Die Unternehmerhaben auch grssere Frei- Summe der erhaltenenLquidationsausscht-
heit gewonnen. Die Befreiung der Verkauf- tungen.
gewinne aus Beteiligungen kann dazu fh- Diese Ausnahmewird also derart begrndet,
ren, dass auslndische Konzerne dazu ber- dass die Regel befolgt wird, erlittene Ver-

gehen, bestimmte Beteiligungen aus den luste mssen bei Steuererhebungso weit wie

Niederlanden in andere Konzernteile oder mglich in Betracht gezogen werden'.
aber auch in die Niederlande zu verlagern. Ein Liquidationsverlust st steuerrechtlich ja
Dass als Gegenstck der Befreiung von nicht mehr bei der Tochtergesellschaft zu

Wertsteigerungen ber den Anschaffungs- verrechnen - es gbt keinen oder nur einen

preis Verluste bis zum Anschaffungspreis zu beschrnktencarry-backfr Verluste -,

ausser Betracht bleiben, scheint im Prinzip whrend bei der Muttergesellschaft dieser

richtig, da diese Verluste auch eine Refiexion Beteiligungsverlust auch ncht zum Steuer-

des Verlustes der Tochtergesellschaft sind abzug fhren sollte (Art. I2 Absatz I).
Diese Verluste knnen innerhalb der Gren- Durch de Liqudaton der Tochtergesell-
zen des Verlustausgleichs bei der Tochter- schaft geht defnitiv die Mglichkeit ver-

gesellschat verrechnet werden und insofern loren, Verlust der Tochtergesellschaft noch

gibt es keinen einzigen Grund, auch einen mit eigenen Gewinnen auszugleichen'2.
Ausgleicli bei der Muttergesellschaft zu Dies ist, wie wir glauben, auch der Grund

gewhren. Die Ausschaltung von Verlusten dafr, dass Verluste bei Verkauf einer Be-

wird also mit der Vermeidung doppelten teiligung nicht abzugsfhig sind. Im Prinzip
Verlustausgleichs motiviert. Dafr gibt msste bei jedem Verkaufeiner Beteiligung
es umso mehr Grnde, weil die Verluste als der eventuelle Verlust durch Belastung des

Gegenstck der - befreiten - Dividenden Konzerngewinns zum Ausdruck kommen.
und Wertsteigerungenangesehenwerden'. Doch elbst in diesem Fall bleibt die Selb-
Das Ausschalten von Verlusten ist ein wirk- stndigkeit der Tochtergesellschaft - die ja
licher Rckschritt fr die Unternehmer. ncht liquidiert wird - primr.
Bisher konnte der Gewinn der Mutter-

gesellschaft ber Abschreibungen auf die

Beteiligung mit Verlusten belastet werden,
40. AntwortnoteNr. 9, S. 23.

4 I DenkschriftNr. 3, S. I4.
sofern der Wert der Beteiligung unter 42. Denkschrift Nr. 3, S. 20.
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Das Schachtelprivileg in dieser Form hat gesellschaft alle Verfgungsrechte verloren
tatschlich einen zweideutigen Karakter. hat. Es ist aber auch mglich, dass bei
Bei laufenden Gewinnenund Verlusten (und Verstaatlichungdie Investition doch weiter-
bei Liquidationsgewinn) geht man von der hin Vorteile bringt, z.B. durch eine Kege-
steuerlichen Selbstndigkeitder Tochter aus, lung im Hnblick auf ein Gemeinschafts-
bein Liquidationsverlust findet jedoch der untemehmen''.

Konzerngedanke Anwendung, d.h. die

Tochtergesellschaft gilt als Teil der Mutter- Der geopferte Btrag
gesellschaft. Das Schachtelprivilegsoll dop- Der Betrag, der zum Erwerb einer Beteili-

pelten Verlustausgleichverhindern (Verluste gung geopfert wurde (opgeofferde be-
nicht bei der Muttergesellschaftabzugsfhig) drag) wird nicht allein vom Opfer zum

und einnaligen Verlustausgleich (Liquida- Zeitpunkt des Erwerbs - den Anschaffungs-
tionsverlust bei der Muttergesellschaft ab- preis - bestinmt, sondern durch alles, was

zugsfhig) durchfhrenhelfen. die Muttergesellschaft fr die Beteiligung
Der Abzug eines Liquidationsverlustesluft bis zun Moment der Liquidation der
darauf hinaus, dass der eventuelle Verlust, Tochtergesellschaft geopfert hat. Der ge-
der sich bei Liquidation der Tochtergesell- opferte Betrag wird nnlch um Kapital-
schaft im Beteilgungseigentumder Mutter- einzahlungen der Muttergesellschaft und

gesellschaft niederschlgt, bei der Mutter- u.E. auch um de von der Tochtergesel1-
gesellschaft in dem Jahr in Betracht gezogen schaft gewhrten Gratisaktien erhht, deren

wird, in dem defnitiv feststeht, wie gross Nominalwertgewissermassenvon der Mut-

dieser Verlust ist, d.h. iin dem Jahr, in dem tergesellschaft zurckberwiesen wurde. In

die Abwicklung abgeschlossen ist. Anstatt der Denkschrift wird bemerkt, dass der
also den unverrechneten Verlust bei der geopferte Betrag niedriger sein kann als

Tochtergesellschaft selbst festzustellen und die Anschaffungskosten der Betei]igung,
aufdie Muttergesellschaftzu bertragen,was nmlichwenn nach dem Erwerb der Beteili-
auf grosse praktische Schwerigkeiten stos- gung tkcklagen,die die Anschaffungskosten
sen wrde, wrd beim Liquidatonsverlust beeinflussten, zur Ausschttung kamen4.

angeschlossen, der sich in der Buchfhrung Die Ermittlung der miterworbenen Divi-

derMuttergesellschaftzeigt48.AufdieseWeise dende kann schwierig sein, umso mehr, als
wird der Verlust ziemlich grob und pau- die Anschaffungskosten neben den offenen
schal festgelegt. Es besteht also kein unmit- Rcklagen in der Handelsbilanz, vor allem
telbarer Zusammenhangzwischender Grs- auch durch den n Zukunft noch zu ver-

se des bei der Tochtergesellschaft unver- steuernden Gewinn (stlle Rcklagen und
rechnet gebliebenen Verlustes und dem bei Goodwill) der Tochtergesellschaft beein-
der Muttergesellschaft fr Abzug in Be- flusst werden.
tracht kommenden Liquidationsverlust aus Der geopfrte Betrag muss manchmal
der Beteilgung44. velleicht ausserhalb der Steuerbilanz be-
In Situatonen,die materiell der Liquidation stimmt werden, da der steuerlicheBuchwert

gleichkommen, soll der Abzug von Ver-
lusten auch gewhrt werden. Mit Liquida- 43. DenkschriftNr. 3, S. 20.

tion werden gleichgestellt: Verstaatlichung 44. Zweite AntwortnoteNr. 22, S. 2L

45. Bericht ber die Beratung Nr. 25, S. 23,
einer Beteiligung im Ausland, sofern ange- Punkt 66.
nonmen werden kann, dass die Mutter- 46. DenkschriftNr. 3, S. 20.
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ihn nicht mmer wedergibt. Der Grund 5. Bewertungvon Beteiligungen
dafr ist, dass trotz frherer Abschreibung Der steuerliche Gewinn muss gemss steuer-

auf die Beteiligung infolge von Verlusten rechtlich guter Kaufmannsgebrauch unter

der Tochtergesellschaft doch die hheren Beachtung gleichblebender Grundstze er-

Anschaffungskosten bestimmend fr den mittelt werden, die nur gendert werden

Liquidationsverlustsind. Das ist angemessen, drfen, falls guter Kaufmansgebrauch des
da die frhere Abschreibung nach dem rechtfertigt. Da nach der Verordnung
Gesetz nicht zu einem abzugsfhigenVerlust Wertnderungender Beteiligungden steuer-

fhrte, sondern erst jetzt bei der Liquidation lichen Gewinn beeinflussten, wird der Be-

bercksichtigtwird47. wertungsmasstab an steuerrechtlich guten
In einer bergangsbestimmung wird der Kaufmannsgebrauch gemessen. Dabei ka-
geopferte Betrag nicht hher angesetzt men als Bewertungsmasstbe in Betracht:
als der Buchwert am Ende des letzten Jahres, dieBewertungnach den Anschaffungskosten,
fr das die Krperschaftsteuernach der Ver- den Anschaffungskostenoder sog. niedrige-
ordnung erhoben wird, d.h. der Buchwert rem Betriebswert und dem inneren Wert.

per 31. Dezenber I969 (Art. 29 Absatz 25). So war es nach der Verordnung nicht in
Nach der Verordnung ist der-steuerliche bereinstimmungmit steuerrechtlichgutem
Gewinn nmlich bereits mt Abschrei- Kaufmannsgebrauch, die Beteiligung dau-

bungen unter die Anschaffungskosten der ernd nach den Anschaffungskosten zu be-

Beteiligungbelastet worden. werten, wenn ihr Betriebswert wegen Ver-

Eine nhere Erluterung des Begrffes luste bei der Tochtergesellschaft dauernd

geopferter Betrag st fr Filc ntig, in unter die Anschaffungskosten sank5i. De
denen eine Beteiligung bei einer Transak- Bewertung nach den inneren Wert war

tion mit einer zum Konzern behrenden nach der Verordnung schwerig, da Wert-
Gesellschaft erworben wurde. Bei Erwerb steigerungen der Beteiligung durch den
einer Beteiligung im Konzernverbandist der Gewinn der Tochtergesellschaft auch bei
geopterte Betrag der, der durch den der Muttergesellschaft - sofort - besteuert
Konzern als Ganzes, und nicht durch wurden.
einen bestimmten Teil des Konzerns ge- Diese Doppelbesteuerung ist nach dem

opfert wurde (Ende Absatz 5)48 . Diese Gesetz weggefallen, so dass dieser Bewer-
besondere Massregel betrifft nicht nur Be- tungsmasstab - der wirt:schaftlich auch ge-

teiligungen, die nach Inkrafttreten des Ge- rechter ist - steuerlich nicht mehr auf Hin-
setzes erworbenwurden,sondernauchberets dernisse stsst. Jetzt, wo nach dem Gesetz
im Jahre I969 als Eigentum besessene Be- die Wertschwankungender Beteiligung bei
teiligungen. Nach der alten Regelung hat
der Fiskus nmlich aus praktischen Grnden 47 Antwortnote Nr. 9, S. 24.

meistens von der Besteuerung der bei Be- 48. Antwortnote Nr. 9, S. 24.

teiligungen errichtetenVerkaufsgewinneab- 49- Zweite Antwortnote Nr. 22, S. 29 und 30
Art. Absatz des Gesetzes erklrt, dass

gesehen, sofern die erwerbende Gesellschaft
50. 7 I

die Gewinnerrnittlung der Einkommensteuer
die Beteiligung zum gleichen Buchwertwie Anwendung findet, nmlich auch Art. 9 des

bei der verkaufendenGesellschaft verbuchte. Gesetzes zur Einkommensteuer 1964 ber guten

In Fllen, in denen doch Steuer erhoben Kaufmannsgebrauch.
Urteil des Obersten Gerichtshofs vom 25.

wurde, soll ein flexibler Standpunkt ein-
5I.

Januar I96I, B.N.B. I96I/IoI - Entscheidungen
genornmen werden9. in Steuersachen.
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der Gewinnermittlungausser Betracht blei- Steuerrechtlich guter Kaufmannsgebrauch
ben und die Bewertungalso den steuerlichen spieltnach dem Gesetzwohl noch eine Kolle
Gewinn nicht mehr beeinflusst, msste man bei der Ermittlung des geopferten Betra-
voraussetzen knnen, dass diese Bewertung ges, da der Liquidationsverlust bei einer

nicht mehr an steuerrechtlich guten Kauf- Beteiligung doch Teil der steuerlchen

mannsgebrauch gemessenwerden muss und Gewinnermittlung bei der Muttergesell-
also tatschlich im Hinblick auf die steuer- schaft ausmacht. Steuerrechtlchguter Kauf-
liche Gewinnermittlungvolkommenneutral mannsgebrauch entscheidet nmlich die
wirkt. Man kannjedenderBewertungsmass- Frage, ob Dividenden in den Anschaffungs-
stbe whlen und wrde auch den Wert kosten einer Beteiligung enthalten sind und
der Beteiligung ungeachtet tatschlicher daher auch die Frage, bis zu welchemBetrag
Wertschwankungen auf Niveau der An- die Dividendenvon den Anschaffungskosten
schaffungskosten fixieren knnen. Dann abgebuchtwerdenmssen53. Dies steht einer
bleiben die wirklichen Wertsteigerungen dauernden Bewertung auf Basis der An-

und -minderungen automatisch bei der schaffungskostenncht im Weg, da die vom

steuerlichen Gewinnernittlung ausser Be- Grundsatz guten Kaufmannsgebrauchs be-

tracht, was eine fr die Praxis einfache Me- herrschte Frage der Abbuchung mit er-

thode sein wrde. Selbst eine Angabe als worbener Dividende erst bei einer eventuel-

Merkposten msste mglich sein. Da eine len Liquidationzur Diskussion stehen wrde;
nderung des Bewertungsmasstabs von wenr der steuerliche Liquidationsverluster-

Beteiligungennach dem Gesetz den steuer- mittelt werden msste. Die Abbuchung
lichen Gewinn nicht mehr beeinflusst, ist es kann also ausserhalb der Buchfhrung ge-

auch nicht notwendig, dass diese nderung schehen.
durch steuerrechtlich guten Kaufmanns- Im brigen wird der geopferte Betrag in

gebrauch im Sinne von Art. 9 gerechtfertigt jedem Fall ausserhalb der Buchfhrung er-

wird. In der Denkschrift zum Gesetzesent- mittelt werden mssen, falls ein anderer
wurfwird diese Forderung aber doch noch Bewertungsmasstab als die Anschaffungs-
gestellt52. kosten Anwendung findet.
Eine dauernde Bewertung nach Anschaf- Die R.egelung fr den Liquidationsverlust
fungskosten ist also nach dem Gesetz mg- spricht also im Gegenteil deutlichfr diesen

lich, da eine Verpfichtung zur Abschrei- neutralen Wert. Dazu konimt noch das

bung unter den Selbstkostenpreis wie nach praktische Argument, dass es wenig sinnvoll
der Verordnung jetzt nicht mehr besteht. ist, regelmssig nderungenam steuerlchen

Natrlich kann man freiwillig abschreiben, Wert aller Beteiligungen vorzunehmen, die
was von gewhlten Bewertungsnasstab den steuerlichen Gewinn doch nicht be-

abhngig ist, obwohl das nicht zu einem einfiussen und auch nicht zur Ermittlung
abzugsfhigenVerlust fhrt. des eventuellen Verlustes be einer eventuel-
Die Ausnahneregelung fr den Liquida- len Liquidation in (ferner) Zukunf erforder-
tionsverlust ndert u.E. nichts an dieser lich sind. Es wre aber theoretischrichtig, die

Schlussfolgerung.Dieser Verlust kann nm- nterworbene Dividende direkt im Zeit-

lich ausserhalb der Buchfhrung ermittelt punkt der Ausschttung abzubuchen, da

werden, sofern der Buchwert durch frhere
Abschreibungen niedriger liegt als der 52. DenkschriftNr. 3, S. 20.

geopfrteBetrag. 53 AntwortnoteNr. 9, S. 24.
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diese Dividende eigentlich keinen Bestand- bedeutet. In Zukunft drfen die mit der Be-

teil der reinen Anschaffungskosten bildet. teiligung zusammenhngendenKosten, z.B.

Die Frage, wann eine Dividendeabzubuchen Kosten einer Anleihe, mit der die Beteili-

ist, war nach der Verordnung von grosser gung finanziert wird und die sog. Ver-

Wichtigkeit, da Abbuchung auf die Beteili- waltungskosten,nicht mehr von den Steuer-

gung wegen der sogenannten Abbuchungs- freien Vorteilen n Abzug gebracht werden.
klausel dem Schachtelprivleg fr Dividen- Dadurch wird verhindert, dass dese Kosten

den im Weg stand (Art. IO Absatz ). In - ebenso wie bisher - weder bei der Mutter-

Art Io Absatz I der Verordnung wrde noch bei der Tochtergesellschaft zu Lasten

bestimmt, dass aufGrundvon Beteiligungen des Gewinns gehen knnens. Dies gilt aber
erhaltene Dvidenden ausser Betracht blei- nur fr Kosten von nlndschen Beteili-

ben, soweit sie nicht zu Lasten des Buch- gungen; die Kosten von auslndischen Be-

wertes des Eigentums am Aktienkapital teiligungen sind auch in Zukunft nicht ab-

gehen msste. Es gab natrlich keinen ein- zugsfhig (Art. I2 Absatz 4).
zigen Grund dafr, Dividenden bei der Nach der Verordnung werden Zinsen auf

Muttergesellschaftsteuerfreizu stellen, wenn Anleihen zur Beteiligungsfinanzierung als
auf aderer Wege - durch Verringerung nicht abzugsfhige Kosten im Sinne von

des Buchwertesder Beteiligung- bereits en Art. 1 5 gekennzeichnet. Die eigenen Kosten

der Dividende gleicher Betrag zu Lasten der Holding waren aber doch steuerlich
des steuerlichen Gewinns gegangen war. absetzbar, ebenso wie Grndungskostenund
Diese Abbuchungsklausel verhinderte also eigene Verwaltungskosten5. Die Bestim-

den zweimaligen Abzug der Dividende. mung von Art. I 5 fhrte dazu, insoweit die

Die Abbuchungsklauselwurde nicht in das Muttergesellschaft die Kosten von Beteili-

Gesetz aufgenonmen da neben allen Vor- gungen fr eigene Rechnung nahm, dass
teilen auch alle Verluste ausser Betracht das dem Abzug m Weg stand. Diese steuer-

bleiben, wie z.B. die Abbuchung auf die liche Bestimmung zwang gewissermassen
Anschaffungskosten bei Ausschttung mit- zur Kostenweitergabe.Fr Beteligungen im

erworbener Dividende. Bei Dividenden ist Ausland bleibt die Notwendigkeitdazu also
dann keine Doppelbefreiung gegeben, so auch bestehen, um diesen steuerlichen Nach-
dass eine Abbuchungsklauselnicht erforder- teil zu vermeiden.
lich st. Se ist im Zusammenhang mt der Be Beteligung einer nlndschen Mutter-

Ermittlung des Liquidationsverlustes noch gesellschaft an einer Tochtergesellschaft in
ebensowenig erforderlich, da deser Verlust Ausland ist gemss der Denkschrift Vorsicht
auch ausserhalb der Buchfhrung ermittelt wegen der Mglichkeit geboten, dass die
werden kann. Steuerpflichtigen den Gewinn der inlndi-

schen Muttergesellschaft wegen der Zinsen
6. Kosten von Beteiligungen auf Ableihen, mit denen die Beteiligung an

Kosten, die mit steuerfreien Gewinn- der Tochtergesellschaft m Ausland finan-
bestandteilen im Zusammenhang stehen, ziert wurde, zu erheblichen Betrgen ver-

werden nach der Verordnung nicht als mindernbe. Dadurch, dass die Zinsen fr

abzugsfhige Kosten akzeptiert (Art. 15). In

dem Gesetz ist eine derartige Bestimmung 54. DenkschriftNr. 3, S. 20.

55. Urteil des Obersten Gerichtshofes vom 20.
nicht mehr aufgenommenworden, was eine Februar I959, B.N.B. I959/I3 I.

wichtjge Verbesserungfr die Unternehmer 56. DenkschriftNr. 3, S. 20.
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auslndischeBeteiligungennicht zum Abzug mittelbarem Eigentum am Aktienkapital,
zugelassen werden, wird verhindert, dass ein z.B. ber eine inlndische Holdinggesell-
Teil des von der Muttergesellschaft in den schaftSa. Der Ausdruck ,mittelbar dienlich
Niederlandenerzielten Gewinnes durch Ab- gibt den Zusammenhang zwischen den

zug der Zinslast unversteuert bleibt. Diese Kosten der Muttergeselschaft im Zusam-
Gefahr besteht bei inlndischen Beteili- menhang mit der Beteiligung und dem von

gungen ncht, bei denen der volle in den der Tochtergesellschafterzielten steuerbaren
Niederlanden erzielte Gewinn der Besteue- Gewinn wieder. Der Begriff bezieht sich

rung unterliegt, so dass der Abzug von Kos- also nicht auf die Vorteile die von der
ten fr die nederlndische Tochtergesell- Muttergesellschaft nfolge der Beteiligung
schaft als gerechtfertigt angesehen werden genossen werden - diese bleiben ja bei der
kann. Gewinnermittlung der Muttergesellschaft
Auslndische Konzerne knnten ohne diese ausser Betracht - sondem auf die Gewinne

Bestimnung gegen die Abzugsfhigkeit der Gesellschaft an der die Beteiligung
z.B. neue Aktiengesellschaften im Ausland besteht59. Unter Bercksichtigung dieser
durch eine niederlndische Tochtergesell- Auslegung spielt die dahinterliegendeFinan-

schaft (Betriebsgesellschaft) grnden lassen, zierung der Investition berhaupt keine
die das Grndungskapital als Anleihe von Rolle.
der auslndischen Muttergesellschaft erhlt. In der Denkschrift zun Gesetzesentwurf
Die Zinsen gehen dann zu Lasten des nieder- wird die Verweigerung des Kostenabzugs
lndischen (Betriebs-) Gewinns, whrenddie fr auslndische Beteiligungen ausfhrlich
Dividenden der auslndschen Muttergesell- begrndet. Es st in diesem Zusammen-

schaft frei zufiessenS7. hang wichtig, einmal zu verfolgen, we die
In diesem Zusammenhangkann daraufhin- steuerliche Lage im Hinblick auf die Fi-

gewiesen werden, dass der Besitz von Be- nanzierung der Beteiligung selbst ist, d.h.
teiligungen an auslndischen Tochtergesell- das in die Tochtergesellschaft eingebrachte
schaften in den Niederlandengnstig ist, da Aktienkapital und das an die Tochtergesell-
die Niederlande keinen Quellenabzug auf schaft geliehene Kapital.
Zinsen kennen, auch nicht fr Gebietsfrem- En eventueller Verlust bei Anteilen an der
de. Ausserdem wird der Quellenabzug auf Tochtergesellschaft ist nicht steuerlich ab-
Schachteldividenden zugunsten der ausln- setzbar, solange keine Liquidation erfolgt.
dischen Muttergesellschaft, durch Abkom- Ein Verlust bei Darlehen an die Tochter-
men im allgemeinen auf den Wert Null gesellschaft ist dagegen wohl steuerlich

zurckgefhrt. absetzbar, da es hier um die Bewertungeiner

Kosten nmim Zusainmenhang mit Beteiligung Forderung geht. In diesem Punkt ist das
oder Mitgliedschaftkommennur in Abzug, Gesetz nicht gendert worden, was also
insofern und soweit anzunehmen ist, dass sie beinhaltet, dass de Forderung abgeschrieben
der Erzielung von innerhalb des Reiches
steuerbaren Betriebsgewinnen nittelbar
dienlich sind (Art. I2 Absatz 4). Das schliesst 57. Berichtber die mndlicheBeratungNr. 25,

nicht nur den Fall aus, dass die inlndische S. 23, Punkt 64.

Muttergesellschaft unmittelbares Eigentum 58. AntwortnoteNr. 9, S. 25.
59. Zweite AntwortnoteNr. 22, S. I9.

am Aktienkapitalder auslndschenTochter- 60. Bericht ber die Beratung Nr. 25, S. 22,

gesellschaft hat, sondern auch Flle von Punkt 64.
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werden kann, sofern steuerrechtlich guter schaftsteuer auf Dvidenden absolut ent-

Kaufinanngebrauchdas erfrdert. gegengesetzt ist: Die Zinsen werden bei der

ber die steuerlichen Folgen dieser Darle- Muttergesellschaftversteuertund sind bei der

hens-Fnanzierung mchte ich in diesem Tochtergesellschaftsteuerlich absetzbar.

Zusammenhang noch folgendes bemerken. Fr en Darlehen an eine Tochtergesell-
Im niederlndischen Steuerrecht wird ein schaft m Ausland glt irn Prinzip auch, dass

Darlehen an eine Tochtergesellschaft nie die Zinsen bei der Tochter steuerlich absetz-
mit einer Beteilgung gleichgestellt: die bar sind, whrendein Quellenabzug- soweit

Lehre des Stammkapitals tindet in den mit den Niederlanden abgeschlossene Ab-

Niederlandenkeine Anwendung. kommen Anwendung finden - auf Zinsen

Die Finanzierung einer Tochtergesellschaft unterbleibt. Zinsen werden in den Nieder-
ber ein Darleben fhrt zu einer Krper- landen, im Gegensatz zu Dvidenden, bei

schaftsteuer auf Znsen, die der Krper- der Muttergesellschaftversteuert.

6I. Bericht ber die Beratung Nr. 25, S. 23, Punkt 65.
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J. BOUWSMA:

UNILATERAL RELIEF FROM DOUBLE TAXATION
IN THE NETHERLANDS

The complete text of the unilateral reliefprovisions has been published in the Supplement to

this Bulletin issue

.

I. INTRODUCTION relief on account of foreign income and

Pursuant to the Dutch Individual Income property with regard to individuais. Only in
Tax Act of I964 and the Corporate Income I930, when a new Act for the avoidance of
Tax Decree of I9421, an individual or double taxation was promulgateds, could

corporation resident in the Netherlands is corporations also claim double taxation

liable to individual income tax or corporate relief This act has since been replaced by
income tax in respect of total income, articles 37-40 of the General Act relating to

whether derved from domestic or foreign State Taxes4.

sources. In addition an individual is liable to The present provisions for unlateral double
a net wealth tax, levied on his total property, taxation relief, are based on article 385 of the
no matterwhere this propertyis situated. above-mentionedGeneral Act, and published
Ifno measures were to have been taken, the in the Poyal Decree of April 7, 19656
above-mentionedliability to tax would lead (hereinafterreferred to as theDecree).
to double taxation, insofar as the foreign
income or property would also be subject t0 I. In all probabilitya new Corporate IncomeTax

a foreign tax. Double taxationreliefneasures Act will come into force as fromJanuaryI, I970.

have been in existence since 1893 in relation 2. Act of April I6, I920 (Government Gazette
n. 192)

to the former Dutch colonies. In relation to
3. Act of June I4, 1930 (Government Gazette

foreign countries the Dutch government nO. 244).
took the view that it was not advisable to 4. Act ofJuly 2, 1959 (Government Gazette no.

make unilateral arrangements for the avoi- 3OI)
The English translation of this article reds

dance of double taxation as there was no
5 as

follows: So far as avoidance of double taxation
certainty that foregn taxation laws would is not otherwiseprovided,We will be authorized

correspond to the Dutch regulations in this to grant unilaterallya total or a partialexemption
field. For this reason the Dutch government from the State taxes on income, profit, property

preferred to conclude treaties for the avoid- or games of chance in order to avoid double
so as property or

ance of double taxation, in order to ensure
taxation, far the income, profit,
prizes are subject to a tax levied by another

reciprocal treatment.However,as experence territory of the Kingdom (i.e. the Netherlands
showed that concluding tax treaties was Antilles and Surinam), a foreign State or an

diffcult and took considerable tirne, the International Organization, and so far as the

Dutch legislature issued an Act, wherein incomeor the profit has been derived outside the
Netherlands, the property is situated outside the

the Minister of Finance was authorized to Netherlandsand the prize has been gainedabroad.
nake special provisions for double taxation . GovernmentGazetteno. I45.
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UNILATERAL RELIEF FROM DOUBLE TAXATION

2. THE UNILATERAL RELIEF PROVISIONS b. net income from-
IN RELATION TO TAX TREATIES I. employmentabroad;

Article I of the Decree states that the unila- z. real estate situatedabroad;
teral relief provisions only apply in those 3. outstandingdebts securedby mortgageon

cases for which avoidance ofdouble taxation real estate situated abroad, unless the debt
is not otherwise provided. Thus, if for a is incorporatedin a negotiable instrument;
certain matter other Dutch statutory provi- 4 title to a share in the profits ofan enterprise
sions' or tax treatiess provide a solution, the whose seat of effctive management is

Decree is not applicable. abroad, insofar as the title does not arise
from stocksor enployment;

3. CONDITIONS FOR THE APPLICATION 5. title to periodicalpayments (salary includ-
OF THE UNILATERAL RELIEP PROVI- ed) paid by a foreign public body, unless
SIONS the title is awardedon account ofemploy-

The unilateral relief provisions are only ment carried onon behalfofanenterprise.
applicable to those categories of foreign The categoriesofpropertyare the following:
income and property which are enumerated a. property belonging to a foreign enterprise
in the Decree. Such foreign ncome only as mentionedunder4, a, above;
qualifies for relief, however, if the income is b. property from which income items men-

subject to an income tax levied on behalfof tioned under4, b, z, 3 and 4 arise.
the foreign State where it arises. The foreign
propertyonly qualifies for relefifeither this Protjromforeignenterprise(4,a, above)
property is subject to a net wealth tax or the This category offoreignprofit does not only
income arising therefrom is subject to an relate to the profits derived by a Dutch
income tax levied an behalf of a foreign enterpriseon account ofcarryingon business
State. It is sufficient that the foreign income abroad, but also to the profits derived by a

or property is in principle subject to a Dutchndividualon account ofexercising an

foreign tax; it is not necessary that the ndependentprofession (e.g. as a doctor or a

foreign tax has in fact been levied and paid. lawyer).
Thus,ife.g.no taxwouldbe imposedbecause
the foreign income or property does not a. Permanentestablishment
exceed a tax-free ninimum, the relief is A condition for the claiming of the relief is

neverthelessgranted. that the activities are performed through a

permanent establishment or a permanent
4 INCOMEANDPROPERTYTO WHICH THE agentabroad

UNILATERALRELIBF PROVISIONSAPPLY

As mentioned above the unilateral rehef 7 The taxationregulationbetweenthe terntories

provisions are only applicable to those of the Kingdom of the Netherlands: the Nether-
lands, the Netherlands Antilles and Surinam

categories of foreign ncome and property (Act of the Kingdom of the Netherlands of
enumeratedin the Decree. October28, I964, Government Gazetteno. 425).
The categories of income are the following: 8. At present the Netherlands have concluded

a. profit derived from a freign enterprise tax treaties with the following States: Belgium,
insofar as such enterprise is carriedon wholly Canada, Denmark, Germany, Finland, France,

Ireland (not yet in force), Italy, Luxembourg
or partia.l abroad either through a permanent (not yet in force), Norway, Sweden, Switzerland,
establishmentor a permanentagent; the U.K and the U.S.A.
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In accordance with the Decree a permanent Decree however does not contain t:his
establishment is considered to be a continual provision. From thischangeitcanbeconclud-
place of business or profession through ed that the Dutch tax authorities also accept
wlich the activties of the business or profes- other methods for the computation of the
sionarewhollyor partiallycarriedon, includ- profits of a permanent establishment, e.g.

ing the seat of the management of the the nethod of spltting the profit of the

enterprise, land used for agriculturalpurposes whole enterprise by applying cert:ain distri-

as well as building 'sites the completion of buting-keys suitng the character of the

which willlast for more than twelve nonths. relativeenterpriseor profession.
The Decree does not state in what cases a The methods of splitting profits n inter-

permanent agent is present. However, it is national relations has aroused a good deal ot

provided that a permanent agent s not theoretical controversy in the Netherlandso.
consideredto exist: In practice, however, the developed theories
I. if business relatonsare maintainedthrough have not resulted in fxed rules, which may

a completelyndependentagent; be due to the fact that as yet relevant Court

2. if an agent is employed without having decisionsare lacking in this area. Nevertheless

authority to conclude contract:s, irre- the developed theories can be valuable

spective whether he maintainsastockfrom expedients in cases where the split enter-

whichhe fulfilsorders; prise method does not result in reasonable
Further a permanent establishment or solutions so that discussions follow between

permanent agent is not considered to be the tax adminstrationand the taxpayer.

present in the case where goods are only
heldn commisson9. Income fiom employmentabroad(4, b, I, above)

In accordancewith the Dutch income tax law
b. Computationoftheforeignprofit the definition employment must be con-

In the former Decree for the unilateral relief strued in a broad sense: not only the proceeds
from double taxation (Royal Decree of from present employment but also income

August 30, I962) it was provded that in che from former employment (e.g. pensions)
case where an enterprise or a profession was fall under the provisions of this Decree. It

exercised both in the Netherlands and should be noted that for the application of

abroad, the enterpriseor profession exercised
abroad was considered to be a separate 9 As concerns the development in the Nether-

a

enterpriseor profession.
lands of the Concept of permanent establish-
ment see pages 484/5oI of Studies on interna-

From ths provision the conclusion could be tional fiscal law, volume LII (the Dutch report of
drawn, that the Dutch taxation authorities A. Nooteboom to the XXIst IFA-congress.See

held the view that the profits oZ the Dutch also the study Het begrip vaste inrichting (the

enterprise and its permanent establishment definition of permanent establishment) of G.
voor

abroad had to be taxed as if t:hese were two
Overkamp in Maandblad Belastingrecht
1966, nrs. IO, I I and I2 (a monthly periodical

ndependent enterprises or professions (prin- about Dutch taxation).
ciple of split enterprises). In this connection IO. Asconcernsthissubjectreferencecan be made

it can be renarked that rnost of the tax to the study of Mr. L. Lancee: Fiscale wnst-

treaties which the Netherlands concluded splitsing, FED's Fiscale Brochures I.B.:3,6,

with foreign States and also the OECD-draft x967 and to the commentary of the Fiscal
Committee of the O.E.C.D. on art. 7 on its

tax treaty hold the same view. The present DraftDouble TaxationConvention, I963.

409



UNILATERAL RELIEF FROM DOUBLE TAXATION

Dutch income tax law an employment is also to be prot. The consequence is that in
considered to be present with regard to accordance with the letter of the Decree,
directors ofcorporations. income received by a Dutch enterprise from
A condition to be fulfLUed in order to claim sources abroad can only be taken into ac-

double taxation relief is that the income count for double taxationrelief, ifthe income
from the employment or former employ- has been obtained from business activities
ment must arise from work actually per- carried on through a permanent establish-
formed abroad. As to income from former ment or a permanentagentabroad.Hence, an

employment it can be established that on enterprise situated in the Netherlands can

ths point the Decree deviates from the line not claim double taxation reliefon account

of approach followed in the tax treaties, of income from real estate abroad or from
which leave the taxation ofprivate pensions outstanding mortgage debts abroad. As from
to the State ofdomicile. a historical point of view it can be assumed

that this consequencehas not been pursued, it
Income .rom real estate and from outstanding is my opiion that in special cases an appeal
debts secured by mortgage on real estate (4, b, 2 can be lodged with the Minister of Finance
and3, above) in order to obtain an ad hoc double
In conformity with general nternational taxationrelief.

usage the Decree provides for double taxa-

tion relief on account of real estate situated Income flom title to a share n the profits ofan

abroad. It follows the same line of approach enterprise not arisng from stock or employment
with regard to outstanding debts secured by (4, b, 4, above)
mortgage on real estate situated abroad, As the Decree provides for double taxation

though, as appears from the recent tax relief with respect to the profits of an

treaties which the Netherlands concluded entrepreneur doing business through a

with foreign States and the directives laid permanent establishment or a permanent
down in the OECD draft tax convention, agent abroad and with respect to income
tle tendency seems to be that the taxationof from employment performed abroad, the
interest received from mortgage debts is question could arise as to what income falls
to be left in the handsofthe State ofdomicile under this clause. The category ot taxpayers
ofthecreditor,11n deriving income of this character is very
In this connection attention is called to a limited. The following examples can be
remarkable consequence which the applica- mentioned:
tion ofthe Decreegives rise to in cases where a. a share in the profit ofan enterprisereceiv-
the real estate abroad, or an outstanding ed by a person not participating in its

mortgage debt, belong to the assets of an capital, such as a moneylenderwho, in addi-
enterprise situated in the Netherlands. The tion to a fixed interest, is entitled to a

Decree does not provide that a sole real percentageofthe tradingprofit;
estate abroad, belonging to a Dutch enter- b. a share in the profit of a partnership paid
prise, is to be considered a permanent to the widowofa deceased partner, without
establishment. The exception in this field is participatingin its capital.
land used for agricultural purposes. In the

I I. This is the case in the tax treatiesbetweenthe
system of Dutch income tax law all the in- Netherlands and the U.S.A., Denmark, the
come obtainedby an enterprise is considered U.K., Italy, Norway, Sweden and Switzerland.
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Income fom title to periodicalpayments paid by 6. THE SYSTEM OP DOUBLE TAXATION

foreignpublicbodya RELIEF GRANTED

With respect to this income double taxation Resident indviduals are exempt from

relief is granted whether or not the work is Dutch tax in respect of theabove-mentioned

performed abroad. However, an exception is categories of foreign profits and other n-

made for employment carred on on behalf come (exemption from income tax and, in

of a foreign public enterprse. As regards the so far employment income is concerned,
ncome derved from such employment the wages tax) and foreign property (exemp-
Decree is only applicable if the work has tion fromnet wealth tax).
been performedabroad. Resident corporations are

66exempt from

Double taxation relief can also be granted corporate income tax in respect of foreign
for income other than salaries, e.g. pensions profits derived from a permanent establish-
from public bodies or periodical payments ment or a permanentagent abroad. Corpora-
received from foreign public social security tionS are not liable to a net wealth tax.

institutions.
Exemptionfom individual income tax

5. INCOME WITH RESPECT To WHICH No Theexemptionfromindividualincometax
DOUBLE TAXATION RELIEF IS GRANTED is qualified in that the foreign income will

It should be noted that the Decree does not still affect the rate of tax onnon-exemptn-

provide for relief with respect to dividends, come.

interest12and royalties received from sources Before I957 the following procedure was

abroad. Thus, if a foreign tax is levied (in followed to fied the amount of the exemp-
most cases these types of income are taxed tion for nclividual income tax. The Dutch
at source) on these types of income double tax was first computed in respect of the

taxation is not avoided. This double taxation total income, thus including foreign income.

s only slightly mitigated in the Netherlands, The tax so computed was reduced by the
the receiver of the income being allowed to amount of the individual ncome tax that
deduct the foreign tax.13 would be due if the taxpayer had only
However, as far as dividends are concerned, derived the foreign income. In addtion the

the Dutch Corporate Income Tax Decree of relief was a country-per-countryallow-

I942, contains a special provisionwth regard ance.

to intercorporate dividends. Dvidends re-

ceived from the participation of a resident
I2. Except interest onloanssecuredbymortgage

corporation in another corporation are on real estate situatedabroad.
exempt trom corporate income tax if the I3. It should be noted that from recent tax

participation is at least 25% of the paid-n treates concluded by the Netherlands, it appears

share capital of the dstributng corporation that the Netherlands is willing to reduce the tax

4. This exemption is also applicable if the
on foreign dividends, interest and royalties by
way ofa credit ofthe foreign tax withheld.

distributing corporation is a non-resident I4 The Corporate Income Tax Billnow before

corporation, under the condition that the Parliament provides for the same exemption,
latter is subject to a tax conparablewith the however the condition that the participation
Dutchcorporatencome tax.

must be 25% is mitigated to 5% However

participations in foreign portfolio-investment
companies will not be considered for this

exemption.
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Schematic example
A Dutch entrepreneur, married with two children under the age of I6, resident of the
Netherlands,has:

a domestcprofitof Dil. 40,000-

a profit from a permanentestablishmentin Spainof Dil. 90,000-

a loss from a permanentestablishmentin Austraof Df. IO,000-

Gross income Dil. I20,000
Deductiblepersonalexpenses:

on'accountofillness Dfl. 9,000-

a contributionfor a life annuity Df. 5,000 D. I4,ooo-

Taxable income Dil. IO6,000
Individualincometax due: Dfl. 53,353
Double taxationreliefi income tax due on tle Spanish
profitofDfl. 9o,ooo - Dil. 42,725
Double taxationreliefon loss in Austria Dil. o Dil. 42,725

Taxpayablein the Netherlands Dil. Io,628

In the year I958 another system was intro- The Minister of Finance stated as the reason

duced. As from the year I957 the tax on total for ths change that the new system would
income is reduced by an amount which be more in agreementwith the development
bears the same ratio to the total tax as the net of international usage, appearing from the
foreign income (= the gross income after recent double taxation conventions the
deduction of the costs-the foreign tax itself Netherlands concluded with foreignstates.15
is not considered as a deductible cost-) The new system also had the consequence
bears to the total gross income (= the sum of that the country-per-countryallowance
the amounts of all net income items after became an overallallowance.
deduction for the setting-offof losses but When introducing the new system in the
without deduction of personal expenses above-mentioned example we fnd the
enumerated in the Dutch individual income followingresult:
taxlaw).

Taxableincomewas Df. IO6,000
Individualincometax due was D. 53,353

Computationofthe double taxationrelief
foreign income

x tax due on taxable income =

gross ncome

90,000 less IO,000
x Dil. 53,353 Dil. 35,569

I20,000
Taxpayablein the Netherlands Dil. I7,784

I5 Referenceis made to p. I9 and 2o oftheExplanatoryMemorandumto the GeneralStateTaxes Bill.
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Exemptionfom individualnet wealth tax reasonable result for the taxpayer. For that
Before 1955 the following procedure was reason the MinisterofFinance permitted the
followed to find the amount ofthe exemp- use ofanother system: the foreign property
tion for the net wealth tax. The Dutch tax could be taken out of consideration for the
was first computed in respect of the total calculation of the net wealth tax due. This

property, thus ncluding the foreign proper- approval was valid for the years I955 and

ty. The tax so computedwas reducedby the I956. As from the year 1957 the net wealth
amount of the net wealth tax that would tax due on the total property, afer deduction
have been paid i the taxpayer had only of the so-called personal allowances, is

possessed the foreign property. In connection reduced by an amountwhich bears the same

with t:he rather considerable amounts of ratio to the total tax as the value of the

personal allowances deductible from the foreign property bears to the value of the

property, this system did not lead to a total property.

Schematicexample
The value of the property of t:he Dutch entrepreneur mentioned in the above example is:

domesticproperty Dfl. 200,000-

Spanishproperty Dfl. 6oo,ooo-

Austrianproperty Df. IOO,000-

Total property Dil. 9oo,ooo
Personalallowances:

as a marriedperson Dil. 55,000-

for the two children Dil. 27,000 Dil. 82,000-

Taxableproperty Dfl. 818,ooo
Net wealth tax due Dil. 4,908
Double taxationrelief

600,000 + IOO,000
x Dfl. 4,908 Dil. 3,817

900,000
Tax payable in the Netherlands Dil. 1,091

66Exemptionfrom corporate inco,ne tax profit. In addition the reliefwas calculated
Before I957 the following procedure was country-per-country .

followed to fnd the amount of the exemp- In the year I958 another system was intro-
tion for corporate income tax. The Dutch duced. As from the year I957 the tax on the
tax was first computed on the total profit, taxable amount (= the total profit less the
thus including the foreign profit. The tax so setting-offof losses and the deductible gifts)
computedwas reduced by the amountofthe is reduced by an amount which bears the

corporateincome tax that wouldbe due ifthe same ratio to the total tax as the foreign
corporation had only derived the foreign profitbears to the taxableamount.
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Schematic example:
A Dutch residentcorporationhas made the followingprofits:

from its domesticenterprise Dfl. 1,500,000-

from its permanentestablishmentin Greece Df. 6oo,ooo-

from its permanentestablishmentin Isral Df. 900,000-

Totalprofit Dfl. 3,000,000

Setting-offoflossesofdomesticenterprisefromprevious years Dfl. IOO,000

Taxable amount Dfl. 2,900,000

Corporateincometax due 460o ofDfl. 2,900,000- Dil. I,334,000
Double taxation reliefi

600,000 + 900,000
x Dil. 1,334,ooo = Dil. 690,000

2,900,000
Taxpayablein the Netherlands Dfl. 644,000

Exemptionfomwagestax 7. APPLICATION OF THE DOUBLE TAXA-

The exemption from wages tax is a direct TION RELIEF IN THE CASE WHERE FO-

exemption, i.e. the resident employee who REIGN INCOME IS NEGATIVE

can show to the tax inspector that. he is The principle of the unilateral double taxa-

employed abroad by his Dutch employer tion reliefas described above requires that
and that the income from this employment if the foreign income is negative, this nega-
is subject to a foreign state tax, will get a full tive income may be immediately set off
exemption from the Dutch wages tax that against the positive domestic ncome. Up
normally would have to be withheld from till I953 ths aspect was taken out of consi-
his salary. deration when computing the double taxa-

tion relief
The consequences can be shown in the
followingexample.

First year Dutch income (positive) Dil. 80,000
Foreign income (negative) Dil. 40,000

Taxablencome Dfl. 40,000
No reliefinfirst year.

Secondyear Dutchncome (positive) Dil. 60,000
Foreignincome (positive) Dil. 40,000

Taxablencome Dil. IOO,000

In the second year relief was given for Dil. In I953 an additional provision was intro-

40,000. The negative foreign income of the duced into the unilateralreliefDecree,where-
first year was not taken into account. in it is provided for that a negative foreign
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income from previous years must be carried would gve the taxpayer an unjustifed
forward before applying to such foreign advantage. When applying this rule in the
income the relief available. This additional example mentioned above, we frnd the

provision was introduced on the assumption following result:
that without this rule the relief provisions

First year Dutchncome(positive) Dil. 80,000
Foreignincome (negative) Dil. 40,000

Taxable income Dfl. 40,000

Secondyear Dutchncome (positive) Dfl. 60,000
Foreign income (positive) Dfl. 40,000

Taxable income Dil. Ioo,000

In the second year relief is only given for relief also requires that, if the domestic
Dil. 40,000 less the negative foreign income ncome is negative, the domestic incomemay

ofthe first year ofDil. 40,000 = 0. be set off aganst the foreign ncome. Ap-
plication of the relief provisions without a

8. APPLICATION OF THE SYSTEM OF special rule for situations like this could in-
DOUBLETAXATIONRELIEF IN THE CA SE cur an unjustified disadvantage for the tax-

WHERE FOREIGN INCOME EXCEEDS payerwhichcan beclarifiedby thefollowing
TOTAL INCOME schematicexample:

The system of the unilateral double taxation

First year Domesticincome (negative) Dil. 20,000

Foreignincome (positive) Dil. 50,000

Taxable income (positve) Dil. 30,000

50,000
R.eliefbyway ofreduction: - x tax on Dil. 30,000, however in accordance with the

30,0O0
unilateral reliefDecree the reduction can never be more than the amount of tax on taxable
ncome.

Second year Domesticincome (negative) Dil. 40,000

Foreign income (positive) Dfl. 50,000

Taxableincome (positive) Dfl. IO,000

50,000
Reliefbyway ofreduction x tax on Dfl. IO.000but not more than this tax.

IO,000
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Third year Domesticincome (positive) DR. Ioo,000
Foreignincome(positive) . Dil. 60,000

Dfl. I6o,000

60,000
Reliefbyway ofreduction x tax onDfl. I60,000.

I6O,000

It follows that in the first year no reliefcould next six years, beginning .with the oldest
be obtained for an amount of Dfl. 50,000 thereof, in the sense that in the year to

less Dil. 30,000 = (Dfl. 20,000) and in the which the carry forward takes place, for the
second year no relief could be obtained for computtionof the reduction, an amount of
an amount ofDfl. 50,000 less Dil. o,000 = the net yield not belonging to the foreign
Dil. 40,000. income equal to the amountcarried forward,
In order to meet disadvantages such as this, will be deemed to form part of the foreign
an additional rule was ntroduced nto the income.
unilateralreliefDecreeas fromthe year I957, When applying this rule to the examples
providing that if, and in so far as, the amount mentioned above, we find the following
of the foreign income exceeds the total result:
income it is carried forward to one of the

First year Domesticincome (negative) Df. 20,000

Foreignincome (positive) Dfl. 50,000

Taxablencome (positive) Dfl. 30,000
For double taxation relief Dil. 50,000 less Dil. 20,000 = Dil. 30,000 can be taken into
account. To be carried forward to next six years Dfl. 20,000. Dutch tax payable in first year:
O.

Secondyear Domesticincome (negative) Dfl. 40,000
Foreignincome (positive) Dfi. 50,000

Taxable income (positive) Dfl. IO,000
As double taxation reliefcan only b-e granted for Dfl. IO,000, a part of the foreign ncome,
amounting to Df. 40,000 can be carried forward to the next six years. Dutch tax payable in
secondyear: o.

Third year Domesticincome (positive) Dil. IOO,000

Foreign income (positive) Df. 60,000

Taxable income (positive) Dfl. I6O,000

60,000 ..

Wthout the special rule the reliefwouldbe--x tax on taxable incomeofDil. IO,000
I60,ooo

Applicationofthe special rule results in the followingcomputation:
Foreign income in thirdyear Dil. 60,000
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From the domestic incomeofDil. Ioo,000 in the thirdyear the following
amountswill be consideredto be foreignncome
a. the amount to be carried forwardfrom the first year Dil. 20,000 ,

b. the amount to be carried forward from the second year Dil. 40,ooo Dil. 6o,o00

Total foreign income to be consideredto exist in third year Dil. I20,000

I20,000
Reliefin the thrd year x tax on taxable inconeofDfl. I60,000.

i60,0o0
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J. BOUWSMA:

LES MESURES UNILATERALESDESTINEES A EVITER LA
DOUBLE IMPOSITION DES REVENUS AUX PAYS-BAS

Le texte complet de la rglementationunilatrale en vue d'eviter les doublesimpositionsat \
} publidans le Supplmentde ce numro du Bulletin

I. INTRODUCTION surer un traitement rciproque. Cependant,
Auxtermesdelaloide I964 relativel'impt l'exprience montrant que la conclusion de
sur le revenu des personnes physiques et du ces conventionstait dlicate et prenait beau-
dcret de I942 sur l'impt sur les socits, coup de temps, le lgislateur hollandais
les personnes physiques et les personnes mo- autorisa2 le Ministre des Finances prendre
rales ayant leur domicile ou leur sige aux des mesures particuliresde dgrvementen

Pays-Bas sont mposables l'mpt sur le matire de double imposition pour les per-
revenu des personnes physiques ou l'impt sonnes physiques. Ce n'est qu'en I93O, par
sur les socits, sur la totalit de leurs reve- une nouvelle loisurlesdoubles impositions8,
nus, ou de leurs bnfices, que ceux-ci soient que les personnes moralespurent prtendre
raliss aux Pays-B-as ou l'tranger. E ce dgrvement. Cette Ioi flt remplceeen-

outre, les personnes physiques sont assujet- suite par les articles 37 4o de la loi gnrale
ties un mpt sur la richesse nette dont l'as- sur les mptsd'Etat.
siette est l'ensemble du patrimoine, quelle Les prsentes mesures destines viter les

que soit la situationde ce dernier. doubles mpositions sont fondes sur l'article
Si aucune mesure n'avaitt prise, les dispo- 388 de ladite loi gnrale et ontt publies
sitions mentionnes ci-dessus auraient con-

I. Une nouvelle loi sur l'impt sur les socits
duit une double mposition dans la mesure

sera en vigueur partir du Ier janvier I970.
o les revenus ou les biens raliss ou situs 2. Loi du I6 avril I920 (Journal officiel n' 192).

l'tranger auraient galementt soumis 3. Loi du 14juin I930(Journalofficieln 244).
aux impts trangers. Er ce qui concerne 4. Loi du 2 juillet 1959 (Journal offciel n 3OI).

La traduction franaise de article la
les anciennes colonies hollandaises, des me-

5. cet est

suivante:
sures de cet ordre ont exist partir de I893. Dans le cas o aucune autre disposition n'vite
Vis--visdes pays trangers le gouvemement dj la double mposition, des exonrations

hollandais considra qu'il n'tait pas oppor- unilatrales, totales ou partielles d'mpts, sur

tun de prendre des dispositions unilatrales le revenu, sur les bnfices, le patrimoine, ou les
seront

en vue d'viter la double mposition dans la gains de jeux de hasard accordes lorsque
ces revenus, ces bnfices ou ces gains sont eux-

nesure o il n'tait pas certain que les lois mmes imposs dans un autre territoire du
fiscales trangres correspondraient aux Royaume (c'est--dire les Antilles hollandaiseset

mesures prises par les Pays-Bas dans ce do_ Surinam), un pays tranger ou une organisa-
maine. C'est pour cette raison que le gou-

tion internationale et dans la mesure o ces

revenus ou ces bnfices ontt raliss hors des
vernementhollandaisprfra signer des con- Pays-Bas lorsque le patrimoineest situ l'tran-
ventions de double imposition afn de s'as- ger ou les gains raliss hors des frontires.
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par le dcret Koyal du 7 avril I9650 (que 3o) de crances garanties par des gages
l'on appellerapar la suite le DECRET). immobilierssitus l'tranger, sauf si la

dette est incorpore un titrengociable,
2. LES MESURES UNILATERALES DE DE- 4o) les participations aux bnfices d'une

GREVEMENTS PRISES DANS LE CADRE entreprise dont le sige socal est

DE CONVENTIONS FISCALES l'tranger, dans la mesureo ces titres ne

Aux termes de l'article I du Dcret ces sont pas des revenus d'actions ou d'ac-
mesures ne sont applicables que dans le cas tivitsalarie,
o aucune autre disposition analogue, dispo- 5o) des versementsprodiques(salaires com-

sition statutairehollandaise'ou conventionss, pris) faits par un organisme public
n'vite dj la double imposition. tranger, sauf s'ils sont verss dans le

cadre d'une activit exerce pour le
3. cONDITIONS D'APPLICATION compted'uneentreprise.
Seules les catgories de revenus trangers et

les biens numrspar le Dcretsontvisspar Les catgoriesde biens sont les suivantes:
ces mesures. De plus, les revenus trangers a) Les biens appartenant une entreprise
doiventtre assujettis un imptsur le revenu trangre rpondant la dfnition IV-a ci-

pour le compte du pays tranger o ils sont dessus.
raliss, et le patrimoine doit tre frapp par b) Les biens qui sont la source des revenus

un impt sur la richesse nette ou par un mentionns aux IV b. 2,3 et 4 ci-dessus.
mpt sur les revenus des capitaux. II suffit
que ces revenus ou ces biens soient en prin- Les benficesprovenantd'une entreprise trangre
cipe imposables l'tranger; il n'est donc pas Cette catgore de bnfices trangers n'est
ncessaire qu'ils aient t en fait mposs: pas limite aux bnfices raliss par une

Ainsi, lorsque les revenus sont infreurs au entreprise hollandaise exerant ses activits
minimum mposable l'tranger, les dgr- l'tranger, mais s'tend galement aux

vementssont nanmoinsaccords. revenus des personnes physiqueshollandaises
exerant une profession librale (ex: docteurs

4. LES REVENUS ET LES BIENS VISES ou juristes).
PAR LE DECRET a) un tablissement permanent: Les activits

Ainsi qu'il a t soulign ci-dessus, seuls les doivent tre exerces par l'intermdiaired'un
biens et les revenusnumrspar le DECRET tablissementstable ou d'un agent permanent
sont susceptibles de bnficierdes mesures de l'tranger.
dgrvements.

6. Journal officieln' I45.
Les catgories de revenus sont les suivantes: 7 La Rglementation des impositions entre les

a) les bnfices provenant d'une socit territoires du Royaume de Hollande: Les Pays-
et 22

trangre lorsque celle-ci exerce totalement Bas, les Antilles, Surinam. (loi du
octobre I964 Journal officiel n* 425).

ou partiellementson activit l'tranger par 8. Jusqu' prsent les Pays-Bas ont sign des
l'ntermdiaire d'un tablissementstable ou conventions fscales avec les pays suivants: la

d'un reprsentantpermanent. Belgique, le Canada, le Danemark, la Rpubli-
b) les revenusnets provenant: que Fdrale Allemande, la Finlande, la France,

l'Irlande (non encore en vigueur) l'Italie, le
I o) d'uneactivtsalarie l'tranger, Luxembourg (non encore en vigueur) la Sude,
2o) de biens mnobiliers situs l'tranger, la Suisse, le Royaune-Uni et les Etats--Unis.
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Selon le DECRET, est considr comme treprise nationale et de son tablissement
tablissement stable tout lieu o une activit stable l'tranger devaient tre taxs spar-
commercialeou professionnelle est partielle- ment (Principe de la territorialit). Il faut
mentou totalementexercede rnanirehabi- remarquer dans le mme ordre d'ides que la
tuelle y compris le sige social d'une entre- plupart des conventions fiscales signes par

prise, les proprits agricoles ou les chantiers la Hollande, conme d'ailleurs la convention

dont le dlai d'achvementest suprieur I2 fiscale type de 1'0.C.D.E., adoptent le
mois. mme raisonnement. Le Dcret actuel ne

Le DECRET ne dfnit pas le reprsentant reprend pas cette disposition. On peut donc

permanent. On peut cependant dire qu'un en conclure que l'Administrationfiscale.hol-
reprsentantn'est pas permanent: landaise accepte d'autres mthodes de calcul
I o) S'ilest totalementindpendant, des bnficesde l'tablissementstable comme

2o) S'il n'a pas le pouvoir de contracter, me=
.

par exemple la ventilation des bnfices de
me s'il entretientun stock qui lui permet l'ensemble de l'entreprise au moyen d'une
de rpondreaux conmandes. clefde rpartitionpropre chaque entreprise

Par ailleurs l'tablissementou l'agent ne sont ou chaque profession.
pas considrs comme permanent lorsqu'ils Les mthodes de la rpartition des bnfices
ne sont que de simples commissionnaires9. dans les relations ntemationales ont provo-

b) La dttermnaton des bnfces de sources qu un grand nombre de controverses tho-

trangres riquesen Hollandeo.
Dans l'ancien dcret sur les exonrationsuni- En pratique cependant les thories dvelop-
latrales de double mposition, (Dcret n'ont rsultat la ixation deen cas pes pas pour
Royal du 30 aot I962) il tait prvu que rgles dtermines, ce qui est probablement
dans le cas d'une entreprise ou d'une profes- d au fait qu'il n'existe encore aucune juris-
sion, qui exerait son activit simultanment prudence cet gard. Cependantces thories
aux Pays-Bas et l'tranger, l'activit peuvent tre des solutionsvalables dans le cas

exerce l'tranger tait juge conme tant o l'mposition spare des entreprises
indpendante. On pouvait conclure de cette n'aboutirait pas des solutions raisonnables,
disposition que l'administration fscale hol- afin que des discussions s'instaurent entre

landaise considrait que les bnfices de l'en- l'administrationfiscale et le redevable.

9. Voir le dveloppement de lah notion de Revenus provenant d'une actvt l'tranger
l'tablissement permanent en Hollande pages (IVb, ersupra)
484 5oI des Etudes sur les lois fiscales inter-
ntionales volume LII (R.apport hollandais de Conformmentla lgislationdes mpts sur

A. Nooteboom du zIme congrs I.F.A.) Voir le revenu le terme Activit6doit tre compris
galement l'Etude Het begrip vaste inrichting dans son sens le plus large: C'est--dire que
(la dfinition de l'tablissement permanent) de non seulement les produits d'une activit ac-

G. Overkamp dans Maandblad voor Belasting- tuelle, mais galement les d'une
recht I966 n' IO-II et I2 (un priodique men-

revenus an-

suel sur la Fiscalit hollandaise). cienneactivt (par exempleles pensions) sont

Io. A cet gard on pourra se rfrer l'ouvrage viss par ce DECRET. Il faut noter qu en

de M.L. Lancee... 'FEI)'s fiscale Brochures' application de la lgislation hollandaise des
J.B.: 3-6-67 et au commentaire de la Commis- mpts sur le revenu les Administrateurssont
sion fiscale de 1'0.C.D.E. sur l'art. 7 de son

projet de convention fiscale sur la double im- considrscomme des salaris.

position (I963). .. Ces revenus d'une activit salarie ancienne
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ou actuelle ne peuvent prtendre aux exon- ralise par un tablissement stable ou un

rations en matire de double imposition que reprsentantpermanent. De ce fait une entre-

dans le cas o cetteactivitat effectivement prise situe aux Pays-Bas ne peut rclamer
exerce l'tranger. En ce qui concerne les l'application de ces nesures pour les revenus

pensions on peut noter que sur ce point le de biens immobilierstrangersou de crances

DECRET s'carte de la ligne de condute garanties par gages inmobiliers. D'un point
suivie par les Conventions fiscales selon la- de vue historique on peut dire que cette con-

quelle les pensions sont imposes dans le pays squence n'a pas t recherche, et je suis

de la rsidencedu bnficiaire. persuad que dans certains cas particuliers on

peut faire appel auprs du ninistre des finan-
Les revenus des biens immobiliers et des crances ces afn d'obtenir qu'il prenne des mesures

garantiespar des gages immobiliers(%IVb, 2me ad hoc cet gard.
et 3me supra).
Conformmentaux usages internationaux le Les revenus des participations aux bnces
DECRET vise en matire de double inpo- l'exception des revenus de valeurs mobilires et

sition, les biens immobiliers situs hors des des salaires

Pays-Bas. Il adopte la mme attitudevis--vis Comme le Dcret prvoit par ailleurs le cas

des crances garanties par gages immobiliers, des bnfices qu'un chefd'entrepriseretire de
bien que, ainsi qu'il ressort des conventions l'activit conmerciale d'un tablissement
fiscales rcemmentsignes par la Hollande et stable ou d'un reprsentantpermanentdoni-
des directives donnes par la convention cili hors des Pays-Bas, et le cas des salaires
fiscale type de 1'0.C.D.E. la tendanceactuel- provenantde l'tranger,on peut se demander
le semble considrer que les intrts prove- quelle est la catgorievise par cette dcrnire
nant de ces crances dovent tre imposables clause. Les exemples suivants peuvent tre

dans le pays de rsidencedu crditeur. donns:
Dans ce domaine il faut noter la consquence a) La participation aux bnfices qu une

que peut avojr l'application du DECRET personne reoit d'une entreprise bien que ne

dans le cas o ces bens immobiliers tran- participantpas au capital, comme, par exem-

gers et ces crances sont nscrits l'actifd'une ple, un prteur qui, outre l'ntrt fixe, reoit
entreprise dont le sige est en Hollande. Le un pourcentage sur les bnfices d'exploita-
DECRET ne prvoit pas qu'un immeuble tion;
isol situ l'tranger et appartenant une b) Le pourcentagedes bnficesd'unesocit

entreprise hollandaise puisse tre considr en nom collectifvers la veuve d'un ancien

comme un tablissement stable, exception associ, bien que celle-ci ne sot pas elle-m-
faite des propritsfncires usage agricole. me associe.
Dans le systme hollandais d'imposition des
revenus, tout revenu ralis par une entre- Les versements efectuspar un organisme public
prise est considr comme profit. En cons- tranger:
quence, si l'on applique le DECRET la Pour ces revenus, les dgrvements sont ac-

lettre, les revenus de sources trangresd'une cords que la projession soit exercee ou non

entreprise hollandaise ne peuvent bnficier
du rgime d'exonrations destines viter II. C'est le cas des conventions fiscales signes

par les Pays-Bas et les U.S.A., le Danemark, le
la double imposition que dans le cas o ils Royaume-Uni, l'Italie, la Norvge, la Sude et

proviennent d'une activit conmerciale la Suisse.
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l'tranger, sauf lorsque l'emploi est exerc la mesureo cette dernire possde au moins

pour le compte d'une entreprise publique 25% du capital de la premire14.
trangre, car dans ce dernier cas le dcret ne Cette mesure est galementapplicable dans le
vise que les professions exerces l'tranger. cas o la socit distribuant ces dividendes
Ces mesures de dgrvementspeuvent gale- n'est pas situe aux Pays-Bas, la condition
ment tre accordes pour d'autres catgories que celle-ci soit assujettie un mpt compa-
derevenusquelessalaires,comne les pensions rable l'mpt sur les socits en vigueur en

versespar les organismespublicstrangersou Hollande.
les versements rguLlers effctus par les or-

ganismes trangers de Scurit Sociale. 6. LE SYSTEME D'EXONERATIONSTEN-

DANT A EVITER LES DOUBLES IMPO-

5. LES REVENUS POUR LESQUELS AUCU- SITIONS

NE MESURE DE DEGREVEMENT N'EST Les personnes physiques rsidentes sont

ACCORDEE -- exonres d'impt l'gard des catgories
Il serait bon de remarquer que le DECRET de revenus numrs plus haut: bnfices de
ne vise pas les dividendes, les intrts2 sources trangreset autres revenus (Exon-
et les redevances de sources trangres. Ainsi, ration d'mpt sur le revenu dans le cas de
lorsque ces catgories de revenus sont im- salaires: impt sur les salaires) et revenus du
poses l'tranger (dans la plupart des cas, patrimoie tranger (Exonrationd'impt
ces derniers sont taxs la source) la double sur la richessenette).
impositionne peut trevite.
En Hollande, cette double mposition n'est Degrvementd'inptsur le revenu despersonnes
que lgrement attnue par la possibilit physiques
pour le bnficiaire d'mputer l'impt peru L'exonrationde l'mpt sur le revenu des
l'trangers. personnes physiques est accorde dans la
Toutefois, le Dcret de I942 sur l'mpt sur mesureole revenu de source trangrevient
les socits contient une disposition particu- modifer le taux d'mpositiondu revenu non

lire a
I

l'gard des dividendes. En effet, les exonr.
dividendes verss par une socit une autre Avant I957 la procdure ci-dessous tait sul-
socit rsidente sont exempts d'mpt dans vie: pour dterminer le montantde l'exon-

rationde l'mptsur le revenu des personnes
I2. A l'exception des intrts des prts garantis physiques, l'mpt hollandais tait d'a-tout
par des crances hypothcaires pour des immeu- bord calcul sur le revenu global, comprenantbles situs l'tanger.
I3 Il faut noter qu'il ressort des conventions le revenu de source trangre. L'impt ainsi

fiscales rcemment signes que l'administration dtermin tait dimiu du montant de
fiscale hollandaise semble vouloir rduire l'impt l'npt qui aurait t exg si le redevable
sur les dividendes, les intrts et les redevances n'avait bnfici que du revenu de source
en instituant un crdit d'mpt du montant de la
retenue la source perue l'tranger. etrangre.

,

De plus, les dgrvements taient

I4 Le projet de loi sur l'impt sur les socits calculs Pays par Pays.
actuellement devant le Parlement reprend les
mmes dispositions, cependant la participation Exempleschmatique:
exige n'est plus de 25%, mais de 5%. Toute- Un entrepreneur hoLlandais, mari, ayantfois, les participations dans les socits d'investis-
sement trangres ne bnficieront pas de ces

deux enfants gs de noins de I6 ans rsidant
exonrations. aux Pays-Basreoit:
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un revenuhollandaisde Fl.: 40.000 paysparpays, par undgrvementglobal.-

un bnficeprovenantd'un En appliquant ce nouveau systme l'exem-
-

tablissementstable en Espagne ple ci-dessusnous aurons:

de: 90.000 Le revenu mposable
une perte d'un tablissement tait I06.000 Fl.

-

stable en Autriche: IO.000 l'imptsur le revenu correspon-
dant 53353 Fl.

Revenubrut I20.000Fl.
Dterminationde la dduction:

Frais personnelsdductibles: Revenu tranger
. ScuritSociale: 9.000 x mpt brut global sur

R.evenu brut global
. Prime d'assurancevie: 5.000 I4.000

le revenu

Revenu imposable: I06.000 90.000- IO.000

Impt payercorrespondant: 53353 Fl. = X 53353= - 35569
I20.000

Imptd en Hollande I7.784 Fl.

Dgrvement: Impt calcul sur le revenu

espagnolde 90.000Fl. - 42.725 Fl. DEGREVEMENTde l'impt sur la richesse

Imptcalcul sur la perte autrichienne: nette

o 42.725 Fl. Avant I955, la dterninationdu nontant du

dgrvement de l'mpt sur la rchesse nette

Imptnet payer en Hollande: Io.628 Fl. se faisat de la faon suivante: l'mpthoUan-
dais tant calcul sur l'ensembledu patrimoi-

En 1958 un autre systme fut introduit. A ne y comprs le patrmoinesitu 1'tranger,
partir de I957, l'impt sur le revenu global l'mpt ainsi dtermin tait ensuite diminu

est rduit d'un montant gal au produit du du montant de l'mpt qui aurait td si le

rapport du revenu net tranger (c'est--dire redevable n'avat possd que le patrimoine
le revenu brut aprs dduction des frais - situ l'tranger. Du fait du nombre assez

l'impt d l'tranger n'est pas considr important d'abattements que l'on pouvait
comme frais dductibles) et du revenu brut oprer sur le patrimone, la consquence de

global (c'est--dire la somme des diffrents ce systme n'tait pas raisonnable pour le

revenus aprs dduction des pertes mais sans redevable. C'est la raison pour laquelle le

appliquer la dduction pour fras personnels Ministre des Fnances autorsa un autre

numrs par la lgislation fiscale hollan- systme: les biens trangers purent ne pas

daise) par l'mptsur le revenu global. tre pris en compte pour la dterminationde

Le Ministre des Finances dclara au sujet l'inpt. Cette mesure fut valable en I955 et

de cette volution que le nouveau systme I956. Depuis I957 l'mpt calcul sur l'en-

serait plus en harmonie avec le dveloppe- semble du patrimoine, aprs dduction des-

ment des usages internationauxrsultant des dits abattements, est diminu d'un montant

conventions fiscales sur les doubles mposi- gal au produit du rapport de la valeur des

tions rcemmentsignes par les Pays-Bas. biens trangers et du patrinoine hollandais

Le nouveau systme a galement pour con- par l'imptbrut global.
squence de remplacer un dgrvement

Exempleschmatique:

I 5 Voir pages 19 et 20 de l'expos des motifs de La valeur du patrmoinedu chefd'entreprise
la loi susvise. mentonnplus haut est:
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pat:rimoinehollandais 200.000 Fl. au sein de ses tablissementsstables
patrimoineespagnol 600.000 Fl. . en Grce 600.000

patrimoineautrichien Ioo.OOO Fl. . en Isral 900.000
Total: 3.000.0oo Fl.Patrimoinetotal 900.000 Fl.
Pertes antrieuresdductibles - IOO.000

Montantnposable: 2.9oo.oo0 Fl.
Abattements Impt sur les socits:
. en tant que personne 46% de 2.900.000 -I.334.000,-

marie 55.000 Dducdonpourdoubleimposition:
pour ses deuxenfants: 27.000 82.000 6oo.ooot9oo.ooo.

X I.334.000-- 690.000
Patrimoinemposable: 818.ooo Fl. 2.900.000

Imptcorrespondant 4.908 Impt net payer 644.oo Fl.
Dductionpour doublemposition:
600.000+IOO.000 Exonrationd'imptsur les salaires:

x 4.908 - Cette exonrations'opre directement,c'est-900.000
3.8I7 -dire que le salari rsident qui peut prouver-

son inspecteurqu'ilest employ l'tranger
Imptnet payer I.O9I Fl.

par un employeurhollandais et que son reve-

nu est assujetti un mpt l'tranger ob-

DEGREVEMENTSd'impt sur les socits: tiendra un dgrvement total de l'mpt
Avant I957 ces dgrvements taient dter- hollandaissur les salairesqui auraitt retenu.

mins de la faon suivante: L'mpt hollan-
dais tait calcul sur l'ensembledes bnfices, 7- APPLICATION DES MESURES TEN-

y compris les bnfices trangers. L'mpt DANT A EVITER LES DOUBLES IM-

ainsi dtermin tait rduit du montant de POSITIONS LORSQE LE REVENU

l'mpt qui aurait td si la socit n'avait ETRANGER EST NEGATIF:

ralis que des bnfices trangers. Ainsi la Le principe d'exonration unilatrale, dcrit

dductiontaitcalcule pays par pays. plus haut entrane une mputationimmdiate
des pertes subies l'tranger sur les gains

En I958, un autre systme fut introduit: raliss aux Pays-Bas. Jusqu'en I953, ce

Depuis 1957,1'imptd sur le motart rm- principe ne ft pas pris en considration

posable (c'est--dire l'ensemble des bnfices pour le calcul des exonrations. La cons-

diminu des pertes et des dons dductibles) quence en tait la suivante:

est dimiud'un montantgal au produit du La premireanne:

rapport des bnfices raliss l'tranger et
Revenuhollandais(positif) 80.000 Fl.

de l'ensemble des bnfices par l'mpt brut Revenutranger(ngatif) 40.000 Fl.-

global. Revenumposable 40.000 Fl.

Exempleschmatique:
aucundgrvementla premireanne.
La deuximeanne:

Une socit rsidente a ralis les bnfices Revenuhollandais (positif) 60.000 Fl.
suivants:

Revenutranger (positif) 40.00o Fl.
au sein de son entreprise
hollandaise I.5oo.ooo Fl. Kevenumposable IOo.000Fl.
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La deuxime anne, le dgrvement portait la premireanne:
donc sur 40.000 Fl. Le revenu ngat:if du Revenuhollandais(ngatif) 20.000 Fl.

revenu tranger de la premire anne n'tait Revenu tranger (positf) 50.000 Fl.

pas pris en compte.
En 1953 une nouvelle mesure fut introduite Revenu imposable(positiO 30.000Fl.

dans le Dcret sur les dgrvementsunilat-
Dgrvement:

50.000 .

x mpot sur 30.000 Fl.
raux afn de prendre en considration les 30.000

pertes subies sur les annes antrieures avant Or, conformmentau DECRET, la dduc-

de dterrniner le montant du dgrvement tion ne peut jamais tre suprieureau revenu

accord sur le revenu tranger. Cette disposi- mposable.
tion avait pour objet d'viter de donner au La deuximeanne:
redevableun avantageinjustifi. Revenuhollandais(ngatif) 40.000 Fl.
L'applicaton de ce principe l'exemple ci- Revenu tranger (positif) 50.00o Fl.
dessus donne le rsultatsuivant:

Revenu imposable(positif) Io.0oo FJ.
la premireanne: 50.000
Revenu hollandais(positif) 80.000 Fl. le dgrvementest gal a:

.

x mpt
^

sur
IO.000

Revenu tranger(ngatif) - 40.000 Fl. (mais tre suprieurIO.000 Fl. ne peut ce

Revenu imposable 40.000 Fl. dernierimpt).
la troisimeanne:

La deuximeanne: Revenuhollandais (positif) Ioo.0oo Fl.
Revenuhollandais(positif) 60.000 Fl. Revenu tranger(positif) 6o.ooo Fl.
Revenu tranger (positif) 40.00o Fl.

Revenumposable: I60.00o Fl.
Revenu imposable: Ioo.OOO Fl.

6o.000
le dgrvementest gal :

I6O.000
x mpt

La deuxime anne, le dgrvementportera sur I6o.000 Fl.
uniquementsur les 40.000 Fl. moins le revenu

tranger ngatif de la premire anne, sot Il ressort de ce qui prcde que la premire
40.000Fl. - 40.000 = 0. anne, dduction pouvait tre ob-aucune ne

tenue pour le montant gal 50.000-30.000

8. APPLICATION DES MESURES TEN- = 20.000 Fl. et la deuxime anne pour le

DANT A EVITER LES DOUBLES IM- montant gal 50.000-IO.000= 40.000 Fl.

POSITIONS DANS LE CAS OU LE RE- Afn de pallier ce dsavantage, une nouvelle
VENU ETRANGER EXCEDE LE REVE- disposition fut introduite dans les textes du

NU GLOBAL DECRETet depuis 1957,1'excdent,dans la

L'applicationde ces principes impliquegale- mesureo il existe, du revenu tranger sur le

ment que dans le cas o le revenu hollandas revenu global demeure reportablesur les six

est ngatif, celui--ci puisse s'mputer sur le annes suivantes. Ce report affectant en pre-

revenu tranger, car en l'absence d'une telle mier lieu l'excdent le plus ancien. Ainsi,
disposition, le redevable serait injustement lorsque le report deviendra possible, le reve-

pnalis, ce qui est prouv par l'exemple sui- nu tranger de l'anne sera augment d'un

vant: montantdu revenunet n'appartenantpas ce
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revenu tranger et gal au montant repor- Si la rgle n'tait pas applique, le dgrve-
ter. 6o.ooo

ment serait de x impt d
L'applicationde cette rgle aux exemples ci- I6O.000

sur

dessus donne les rsultatssuivants: I6o.oooFl.

premireanne : Or, utilisant la rgle particulire exposeen

revenuhollandais(ngatif) 20.000 Fl. c-dessusnous aurons:
revenu tranger (positif) 50.000 Fl. Revenu trangerde la troisime

Revenu imposable(positif) 30.000 Fl. anne 60.000 Fl.
une partie du revenuhollandais

Le montant qui peut tre pris pour le calcul de Ioo.000Fl. delatroisime
du dgrvement est 50.000-20.000 Fl. =

anne tre considrepourra
30.000 Fl., et 20.000 Fl. peuvent tre reports tranger,c'est--comme revenu
sur les six annes suivantes. Impt hollandais dire:
dlapremireanne = o.

a) Le montant de la premire
Deuximeannee:

t

annepouvanttre reportest de:
R.evenuhollandais(ngatif) 40.000 Fl.

2o.0oo Fl.
Revenutranger (positif) 50.000 Fl.

b) Le montant de la
Revenumposable Io.000 Fl. deuximeannepou-

Le montant prendre pour le calcul du d_ vant tre reportest

grvement est de 50.000-40.000 - IO.000 de: 40.000 Fl. 60.000 Fl.

Fl. et 40.000 Fl. peuvent tre reports sur les
six annes suivantes. L'impt hollardais d Total des revenus trangers
la deuximeanneest nul. pouvanttre considrsconme

raliss la troisimeanne: I2O.000 Fl.
Troisimeanne:
Revenuhollandais(positif) Ioo.oooFl. Le dgrvement accord la troisime anne

Revenutranger (positif) 60.00o Fl. sera donc de
I20.000

x mptd sur un re-
I60.000

P.evenuimposable(positif) I6o.000 Fl. venu imposblede I6O.000 Fl.
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EINSEITIGE REGELUNG ZUR VERMEIDUNG DER

DOPPELBESTEUERUNGIN DEN NIEDERLANDEN

; Der vollstndige Text der Regelung zur Vermeidung der Doppelbesteuerung ist in dem

Supplement zu diesem He des Bulletins aujgenommen

I. EINLEITUNG zu gewhrleisten. Da jedoch die Erfahrung
Nach den Vorschriften des niederlndischen gezeigt hat, da der Abschlu von steuer-

Einkommensteuergesetzes I964 und der rechtlichen Abkommen sehr schwierig und

Krperschaftsteuerverordnung I9421 unter- zeitraubend ist, erlie der niederlndische

liegt eine natrliche Person oder eine Gesetzgeber en Gesetz7 das den Finanz-

Krperschaft (corporation) mit Wohnsitz ninister ermchtigt, besondere Vorschriften
bzw. Sitz in den Niederlanden der Ein- zur Vermeidungder Doppelbesteuerungvon

kornmensteuer oder Krperschaftsteuer mit auslndischem Einkommen.und Vermgen
ihrem Gesamteinkommen, unabhngig da- von natrlchen Personen zu schaffen. Erst seit

von, ob es aus n- oder auslndischen Quel- I930, als ein neues Gesetz ber die Vermei-

len stammt. Auerdem unterliegt eine na- dung der Doppelbesteuerung erlassen wur-

trlche Person mit ihrem Gesamtvermgen de,3 knnen auch Krperschaften eine Ent-

einer Vermgensteuer, gleichgltig, wo lastung von der Doppelbesteuerung bean-

dieses Vermgen belegen ist. spruchen. Inzwischen ist dieses Gesetz durch

Wenn keine entsprechenden Manahmen die Artikel 37-40 des Allgemeinen Gesetzes

ergriffenwordenwren,wrde die oben aus- ber die Staatlchen Steuern4 ersetzt worden.

gefhrte Regelung insoweit zur Doppel- Rechtsgrundlage der gegenwrtigen Vor-

besteuerung fhren, als auslndsches Ein- schriften ber die einseitige Befreiung von

konmen oder Vermgen auerdem noch der Doppelbesteuerung ist Artikel 386 des

einer auslndischen Steuer unterworfen
wre. Manahmen dieser Art existieren seit I.L Aller Wahrscheinlichkeit nach wird am I.

I893 fr die ehemaligen niederlndischen Januar I970 ein neues Krperschaftsteuergesetz
in Kraft treten.

Kolonien. Bezglch des Auslandes war die 2. Gesetz vom I6. April I920 (Staatsblad Nr.

niederlndische Regierung der Ansicht, es I92).
sei nicht ratsam, enseitige Manahmen zur 3. Gesetz vom I4. Juni I930 (Staatsblad Nr.

Vermeidung der Doppelbesteuerung zu 244)

treffen, da keine Sicherheit bestehe, da die 4. Gesetz vom 2. Juli I959 (Staatsblad Nr. 30I).
5-Die deutsche bersetzung dieses Artikels

auslndischen Steuergesetze den. diesbe- lautet wie folgt: Soweit die Vermeidung der

zglichenniederlnclischenManahmenent- Doppelbesteuerung nicht auf andere Weise

sprechenwrden. Aus diesem Grund zog die mglich ist, sind Wir ermchtigt,eine einseitige

niederlndische Regierung es vor, Abkom- vollstndige oder partielle Befreiung von den
staatlichen Steuern von Einkommen, Gewinnen,

men zur Vermeidung der Doppelbesteue- Vermgen oder Lotteriegewinnenzu gewhren,
rung abzuschlieen, um de Gegensetigkeit un eine Doppelbesteuerung zu vermeiden,
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oben erwhnten Allgemeinen Gesetzes; sie freibetrag nicht berschreitet, wird die Be-
wurden in der Knglichen Verordnung freiung in den Niederlanden trotzdem ge-
vom 7. April I965 verffentlicht (im fol- whrt.

genden die Verordnung genannt).
4. EINKOMMEN UND VERMGEN, AUF

2. VORSCHRIFTEN BER DIE EINSEITIGE DAS DIE BESTIMMUNGEN DER EINSEI-

BEFREIUNG UND DOPPELBESTEUE- TIGEN REGELUNG ANWENDUNG FIN-

RUNGSABKOMMEN DEN

Artikel I der Verordnung stellt fest, da die Wie oben bereits erwhnt, finden die Be-

Bestimmungen der einseitigen Regelung stimmungen der einseitigen Befreiung von

nur daan Anwendung finden, wenn die der Doppelbesteuerungauf diejenigen Kate-

Doppel':esteuerung nicht auf Grund ande- gorien von auslndischen Vermgensbe-
rer Bestimmungenvermiedenwerden kann. standteilen und Einknften Anwendung, die
Wenn also in einem bestimmten Fall andere in der Verordnungaufgeflrt sind.
niederlndischeGesetzesbestimmungen7oder Diese Einknfte sind folgende:
Doppelbesteuerungsabkommens eine L- a) Einknfe (Gewinne) aus einem Unter-

sung anbieten, ist die Verordnung nicht nehmen, das entweder durch eine Betrieb-
anwendbar. sttte oder durch einen strdigen Vertreter

ganz oder teilweise inmim Ausland ausgebt
3. VORAUSSETZUNGENFR DIE ANWEN- Wird;

DUNG DER BESTIMMUNGEN DER EIN- b) Netto-Einknfteaus

SEITIGEN REGELUNG I.L einem auerhalb der Niederlande aus-

Die Bestimmungenfr die einseitige Steuer- gebten Dienstverhltnis
befreiung finden nur auf diejenigenKatego-
rien von auslndischenEinknften und Ver- soweit diese Einknfte, Gewinne, Vermgens-
mgenswerten Anwendung, die in der werte oder Lotteriegewinne in einem anderen

Verordnung aufgezhlt sind. Auslndische Teil des Knigreichs (z.B. niederlndische An-

Einknfte haben jedoch nur dann Anspruch tillen und Surinam), in einem auslndischen
Staat oder durch eine nternationale Organisa-auf Befreiung, wenn sie in dem auslndi- tion besteuert werden und soweit die Einknfe

schen Staat, i dem sie entstehen, einer Ein- oder Gewinne aus Quellen auerhalb der Nie-
kommensteuer unterworfen sind. Auslndi- derlande stammen, das Vermgen auerhalb

sches Vermgenhat nur danr Anspruch auf der Niederlande belegen ist und die Lotterie-

Befreiung, wenn es in dem Staat, in dem es gewinne im Ausland erzielt wurden.

belegen ist, vermgensteuerpflichtigist, oder
6. Staatsblad Nr. I45.
7. Die Steuerregelung zwischen den verschie-

wenn die Einknfte aus diesem Vermgen denen Teilen des Knigreichs der Niederlande:
in dem betreffenden Staat einkommen- Die Niederlande, die niederlndischen Antillen

steuerpflichtig sind. Es gengt, da das aus-
und Surinam (Gesetz des Knigreichs der

lndische Einkommen oder Vermgen
Niederlande vom 28. Oktober I964, Staatsblad
Nr. 425).

grundstzlich einer auslndischen Steuer 8. Bisher haben die Niederlande Doppel-
unterliegt; es ist nicht erforderlich, da die besteuerungsabkommen mit folgenden Staaten

auslndsche Steuer tatschlich erhoben und abgeschlossen: Belgien, Dnemark, Deutsch-

entrichtet worden ist.Wenn also z.B. keine land, Finnland, Frankreich, Irland (noch nicht in

Kraft), Italien, Kanada, Luxemburg (noch nicht
Steuer auferlegt wird, weil das auslndische in Kraft), Norwegen, Schweden, Schweiz.
Einkommen oder Vermgen den Steuer- USA und VereinigtesKnigreich.
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2. im AuslandbelegenenGrundstcken oder eines Berufs, mit deren Hilfe die Ttig-

3-Forderungen, die durch Hypothek auf keiten im Rahmen des Unternehmens oder

ein im Ausland befindliches unbeweg- des Berufs ganz oder teilweise ausgebt
liches Gut geschert snd, mt Ausnahme werden, darin inbegrffen der Sitz der

solcher Forderungen,die in Wertpapieren Untemehmensleittng, landwirtschafliche

verkrpert sind Grundstcke sowie Werke, deren Ausfh-

4. Rechten auf Anteile am Gewinn eines rung lnger als 12 Monate dauert.

Unternehmens,dessen Leitungsich auer- Die Verordnung definiert nicht, in welchen

halb der Niederlande befindet, soweit Fllen ein stndger Vertreter angenommen

solche Einknfte nicht aus Wertpapieren wird. Es wird jedoch bestimmt, da ein

oder aus einen Dienstverhltnis hervor- stndiger Vertreter in den folgenden Fllen

gehen nicht angenommenwird:

5-1echten auf wederkehrende Bezge I. wenn de Geschftsbeziehungen durch

(cinschlielich des Lohnes aus einem einen vllig unabhngigen Vertreter

Dienstverhltnis), die von einer auslndi- wahrgenommenwerden;
schen ffentlich-rechtlichen Krperschaft 2. wenn der Vertreter nicht zum Abschlu

gezahlt werden, sofern die Enknfe von Geschften bevollmchtigt ist, unge-

nicht aus einer nicht-selbstndigenTtig- achtet der Tatsache, ob er ein Lager fr

keit fr ein Untemehmen bezogen Auslieferungenunterhlt.
werden. Ferner wrd ene Betrebsttte oder ein

Die Vermgenskategoriensind folgende: stndiger Vertreter dann nicht angenom-

a) Vermgen eines auslndischen Unter- men, wenn die Gter nur in Kommission

nehmens gem 4, a oben gehalten werden.9

b) Vermgen, aus dem Einknfe gen 4,

b, 2e und 4e entstehen. b. Ermittlungder auslndischenEinkinte
In der frheren Verordnung ber die ein-

Einknfte aus einem im Ausland ausgebten seitige Befreiung von der Doppelbesteue-
Unternehmen(4, a oben) rung (Knigliche Verordnung vom 30.

Diese Kategore von auslndschenEnknf- August I962) wurde bestmnt, da, wenn

ten bezieht sch nicht nur auf die Gewinne eine Unternehmensttigkeitoder ein Beruf

eines niederlndschen Unternehmens aus sowohl in den Niederlanden als auch m

einem m Ausland ausgebten Unterneh- Ausland ausgebt wird, die im Ausland aus-

men, sondern auch auf die Einknfte einer gebte Unternehmens- oder Berufsttigkeit
niederlndischen natrlichen Person aus als gesondertes Unternehmenoder gesonder-
einem selbstndig ausgebten Beruf (z.B.
als Arzt oder Rechtsanwalt).

9. Siehe ber die Entwicklung des Begriffs der
Betriebsttte in den Niederlandenauf den Seiten

a. Betriebsttte in Studies on InternationalFiscal Law,484-5oI
Voraussetzung fr den Anspruch auf Be- Band LII (niederlndischer Bericht von A.

freiung st, da die Ttigkeit durch eine Nooteboom auf dem 2I. IFA-Kongre). Siehe

Betriebsttte oder durch einen stndigen auch die Untersuchung Het begrip vaste

Vertreter im Ausland ausgebt wird. Inrichting (Der Begriff der Betriebsttte) von

G. Overkamp in Maandblad voor Belasting-
Laut Verordnung gilt als Betriebsttte eine recht I966, Nr. Io, HI I und I 2 (monatliche
stndige Einrichtung eines Unternehmens Fachzeitschrift fr niederlndisches Steuerrecht).
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ter Beruf zu betrachten ist. Aus dieser Be- Einknjte aus m Ausland ausgebten Dienst-

stimmung konnte die Schlufolgerung ge- verhltnissen (4, b, le oben)
zogen werden, da die niederlndischen Nach dem niederldischen Enkommen-
Steuerbehrden der Ansichtwaren, die Ein- steuergesetz mu der Begriff des Dienst-
knfe eines nederlndischenUnternehmens verhltnisses in einem weiten Sinne ver-

und seiner Betriebsttte im Ausland seen standenwerden: Nicht nur die Einknfteaus

so zu besteuern, als ob es sich um zwei einem gegenwrtigenDienstverhltis, son-

unabhngige Untemehmen oder Berufe dern auch solche aus einem frheren Dienst-
handeln wrde (Grundsatz des gespaltenen verhltnis (z.B. Pensionen) fallen unter die
Unternehmens). In diesem Zusammenhang Bestimmungen dieser Verordnung. Es ist
kann festgestellt werden, da in den meisten festzustellen,da fr die Zwecke des nieder-
der Doppelbesteuerungsabkommen,die die lndischen Einkonmensteuergesetzes ein
Niederlande nit auslndischen Staaten ab- Dienstverhltnis auch bei Vorstandsmit-
geschlossen haben, und ebenso in dem gliedern von Gesellschaften (corporations)
OECD-Entwurfeines Doppelbesteuerungs- angenommenwird. Ene Voraussetzung fr
abkommens dieselbe Ansicht vertreten die Inanspruchnahmeder Befreung von der
wird. Die gegenwrtige Verordnung je- Doppelbesteuerung ist, da die Bezge aus

doch enthlt diese Bestinmung nicht. Aus dem gegenwrtigen oder frheren Dienst-
dieser nderung kann geschlossen werden, verhltnis aus einer tatschlch im Ausland
da die niederlndischen Steuerbehrden ausgebten Ttigkeit stammen mssen. Bei
auch andere Verfahren zur Ermittlung der den Bezgen aus einem frheren Dienst
Gewinne aus einer Betriebsttte akzeptieren, verhltnis ist festzustellen, da die Verord-
z.B. das Verfahren der bruchweisen Auftei- nung in diesem Punkt von der in den Dop-
lung des Gesamtgewinns des Unternehmens pelbesteuerungsabkommenverfolgten Linie
nach bestimmten Schlsseln, die der Art des abweicht; letztere berlassende Besteuerung
betreffenden Unternehmens oder Berufs von privaten Pensionen dem Sitzstaat.

angepat sind.
Die Methode der Aufteilung der Gewinne Einknfte aus Grundstcken und Forderungen,
hat in den Niederlanden zu zahlreichen die durch Hypothek auf ein unbewegliches Gut
theoretischenKontroversenAnlagegeben,lo gesichertsind (4, b, 2e und3e oben)
In der Praxis haben jedoch die in diesem Gem allgemeinem intemationalenBrauch
ZusammenhangentwickeltenTheoriennicht sieht die Verordnung die Befreiung von der
zu festen Kegeln gefhrt, was mglicher- Doppelbesteuerungfr im Ausland befind-
weise auf die Tatsache zurckzufhren ist, liche unbewegliche Gter vor. In dieselbe
da es bisher keie einschlgigen Gerichts- Richtung gehen ihre Bestinnungen be-
urteile gibt. Trotzdem knnen diese Theo- zglich Forderungen, de durch Hypotlek
rien wertvolle Hilfsmittel in solchen Fllen auf im Ausland befindliche unbewegliche
sein, in denen die Methode des gespaltenen Gter gesichert sind, obwohl aus den Dop-
Unternehmenskeine befriedigendeLsung
bietet und zu Diskussionen zwischen der Io. SiehezudiesemThemadieUntersuchungvon
Steuerbehrde ud den Steuerpfichtigen L Lancee: Fiscale winstsplitsing, FED Fiscale

fhrt. Brochures I.B.: 3.6.I967, sowie Kommentar des
OECD-Steuerausschusses zu Artikel 7 des
Entwurf eines Doppelbesteuerungsabkommens,
I963.
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pelbesteuerungsabkommen,welche die Nie- Fnanzminister gerichtet werden kann, um

derlande mit auslndischen Staaten in letzter eine Ad-hoc-Befreiung von der Doppel-
Zeit abgeschlossen haben, sowie aus den besteuerung zu erlangen.
Rchtlinien inn dem OECD-Entwurf eines

Doppelbesteuerungsabkommens hervor- Einkinfte aus Rechten auf Anteile an Gewinn

geht, da der allgemeine Trend dahin zu eines Unternehmens, sowet solche Einknfte
gehen scheint, de Besteuerung der Zinsen nicht aus Wertpapieren odel einem Dienst-

von Hypothekenfrderungendem Staat zu verhltnshervorgehen (4, d, 4e oben)
berlassen, nn dem der Glubiger senen Da die Verordnung eine Befreiung von der

Wohnsitzhat.11 Doppelbesteuerung fr Einknfte eines

In diesem Zusammenhangwird auf eine be- Unternehmers aus einer Geschfs- oder
merkenswerte Konsequenz aufmerksam ge- Berufttigkeit, die im Ausland durch eine

macht, welche die Anwendung der Vcrord- Betriebsttte oder einen stndgen Vertreter

nung in solchen Fllen hat, in denen das im ausgebt wird, sowie fr Einknfe aus

Ausland befindlichc unbewegliche Gut oder einem im Ausland ausgebten Dienstver-
-

die Hypothekenforderungzu dem Verm- hltnis vorsieht, knnte die Frage gestellt
gen eines in den Niederlanden gelegenen werden, welclie Einknfte unter diese

Unternehmens gehren. Nach den Vor- Klausel fallen. Die Kategorie der Steuer-

schriften der Verordnung ist ein einzelnes pflchtigen mt Einknften deser Art ist

im Ausland belegenes unbewegliches Gut, sehr beschrnkt. Folgende Beispiele sind zu

das einem niederlndischen Unternehmen erwhnen:

gehrt, ncht als Betriebsttteanzuselien. Die a) Anteil an den Gewinnen eines Unter-

Ausnahne auf diesem Gebiet bildcn land- nehmens m Falle einer Person, de nicht
wirtschaftlche Grundstcke. Unter deni an dem Gesellschafskapital beteiligt
niederlndischen Einkonmensteuergesetz ist, z.B. ein Geldgeber, der zustzlich zu

gelten alle Enknfte enes Unternehmens als einem festen Zinssatz Anspruch auf

Gewinne. Die Folge ist, da nach dem Buch- 1r einen bestinmten Prozentsatz an den
staben der Verordnung Einknfte cnes Betriebsgewnnenhat;
niederlndischen Untemehmens aus aus- t b) Zahlung eines Anteils an den Gewinnen

lndischen Quellen nur dann von der einer Personengesellschaftan die Witwe

Doppelbesteuerung befreit werden knnen, eines verstorbenen Partners, die nicht an

wenn die Einknfe aus einer Geschfts- dem Gesellschaftskapitalbeteiligt ist.

oder Berufittigkeitstanmen, die nit Hilfe
einer Betriebsttte oder eines stndigen Ver- Einkne aus Rechten uf wiederkehrende Be-

treters m Ausland ausgebt wurde. Ein in zge, die von einer auslndischen fentlich-
den Niederlanden gelegenes Unternehmen rechtlichen Krperschajtgezahltwerden
kann also keine Befreiung von der Doppel- Diese Einknfte werden von der Doppel-
besteuerung fr Einknfte aus m Ausland besteuerung befreit, unabhngig davon, ob
befndlichen unbeweglichen Gtern oder die Arbet in Ausland durchgeihrt wurde oder
aus auslndischen Hypothekenforderungen
beanspruchen. Da man vom historischen z I. Dies ist der Fall in den Doppelbesteuerungs-,

Standpunkt annehmen kann, da diese abkommen zwischen den Niederlanden und
Dnemark, Italien, Norwegen, Schweden, der

Folge nicht beabsichtgtwar, bin ich der An- Schweiz, den USA und dem VereinigtenKnig-
sicht, da in Sonderfllenein Antrag an den reich.
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nicht. Eine Ausnahme bildet jedoch ein gesetzt, da letztere einer der niederlndi-
Dienstverhltnis,das im Auftrageines Unter- schen Krperschaftsteuer vergleichbaren
nehnens einer auslndischen ffentlich- Steuer unterworfen ist.

rechtlichen Krperschaft ausgebt wird.
AufdieEinknfte aus einem solchen Dienst- 6. DAS SYSTEM DER BEFREIUNG VON DER

verhltnis ist die Verordnung nur dann an- DOPPELBESTEUERUNG

wendbar, wenn de Ttigkeit im Ausland Ansssige natrliche Personen sind von der

ausgebt wurde. niederlndischen Steuer befreit fr die
Von der Doppelbesteuerung knnen auch aufgezhlten Kategorien von auslndischen
andere Einknfeals nur Gehlter und Lhne Einknften und sonstigem Einkommen
befreit werden, so z.B. Pensionen von (Befreiung von der Einkommensteuer
ffentlich-rechtlichen Krperschaften oder und, soweit Einknfte aus eiem Dienst-
wiederkehrende Leistungen, de von aus- verhltnis betroffen sind, von der Lohn-
lndischen ffentlich-rechtlichen Institutio- steuer) und auslndischem Vermgen (,Be-
nen der Sozialversicherunggezahlt werden. freiung von der Vermgensteuer).

Ansssige Krperschaften sind befreit von

5. EINKNFTE,FR DIE KEINE BEFREIUNG der niederlndischen Krperschaftsteuerfr
VON DER DOPPELBESTEUERUNG GE- ihre auslndischen Gewinne aus einer Be-

WHRT WIRD triebsttte oder aus der Ttigkeit eines stn-

Es ist zu beachten, da die Verordnung eine digen Vertreters m Ausland. Krperschaf-
Befreiung von Dividenden, Zinsenl und ten unterlegennicht der Vermgensteuer.

A Lizenzgebhren aus auslndschen Quellen
, nicht vorsieht. Wenn also diese Einkom- Befieiungvon derEinkommensteuer

mensbestandteile im Ausland besteuert wer- Die Befreiung von der Einkommen-
den (n den meisten Fllen werden sie an der steuer ist nsoweit gerechtfertigt, als die aus-

Quelle besteuert), wird die Doppelbesteue- lndischen Einknfe noch den Steuersatz

rung nicht vermieden. Diese Doppel- fr das nicbtbefreite Enkomnen been-

besteuerung ist in den Niederlanden inso- flussen.
fern leicht gemildert, als der Empfnger der Bis I957 wurde folgendes Verfahren ange-
Einknfte die auslndsche Steuer absetzen
kann.l3 I2. Ausgenommen Zinsen fr Darlehen, die

Bezglich der Dividenden enthlt die nie_ durch Hypothek auf im Ausland befindliche

derlndische Krperschaftsteuerverordnung unbewegliche Gter gesichert sind.
I3 Es sollte festgehaltenwerden,da es nach den

I942 jedoch eine Sonderbestimmung fr in letzter Zeit von den Niederlanden abge-
zwischengesellschaftliche Dividenden. Di- scllossenen Doppelbesteuerungsabkommenden

videnden aus Beteilgungen einer ansssigen Anschein hat, da die Niederlande bereit sind,
Gesellschaft (corporaton) an einer anderen die Steuem von auslndischenDividenden, Zin-

sen und Lizenzgebhren durch Anrechnung der
Gesellschaft werden von der Krperschaft- auslndischen Steuer zu verringern.
steuer befreit, wenn die Beteiligung nin- r4. Der gegenwrtig dem Parlament vorliegen-
destens 25% des eingezahlten Kapitals der de Entwurf eines Krperschaftsteuergesetzes
ausschttenden Gesellschaft betrgt.14 Das sieht dieselbe Befreiung vor, jedoch wurde die

obenGesagte gilt auch dann,wenn es sich bei Forderung der 25oigen Beteiligung auf 500
herabgesetzt. Fr Beteiligungen an auslndi-

der ausschttenden Gesellschaft um eine schen Portfolio-Investmentgesellschaftengilt die-

nicht-ansssige Gesellschaft handelt, voraus- se Befreiungjedochnicht.
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wendet, um den fr die Befreiung von. der Im Jahre I958 wurde ein anderes System ein-

Einkommensteuer in Frage kommenden gefhrt. Ab dem Jahr I957 wird von der

Betrag zu ermitteln: De niederlndische Steuer von dem Gesamteinkomncn ein

Steuer wurde zuerst nach dem Gesamtein- Betrag abgezogen, der zu der Gesamtsteuer

kommen berechnet, d.h. also einschlielich n demselben Verhltnis steht wie das aus-

der auslndischen Einknfte. Von der so be- lndische Netto-Einkornmen (= Brutto-

rechneten Steuer wurde der Einkonmen- einkommen nach Abzug der Kosten - die

steuerbetrag abgezogen, der fl]ig gewesen auslndische Steuer selbst wird nicht als ab-

wre, wenn der Steuerpflichtige nur die zugsfhige Kosten betrachtet -) zu dem
auslndischenEinknftegehabthtte. Auer- Bruttogesamteinkommen (= Sunme der
dem wurde die Entlastung nach der Land- Betrge aller Einkommensbestandteilenach
fr Land-Methode vorgenomnen. Abzug der ausgleichsfhigen, jedoch ohne

Abzug der im niederlndischenEinkommen-
SchematischesBeispiel stcuergesetz aufgezhlten Sonderausgaben).
En niederlndischer Unternehmer, ver- Der Fnanzninister gab als Grund fr diese
heiratet, zwei Kinder unter I6 Jahren, anss- nderungan, das neue System stehe mehr in

sig in den Niederlanden,hat Einklang mit dem sich entwickelnden inter-
niederlndische Einknfte nationalenBrauch, wie er aus den krzlichen-

von Dil. 40.000 Doppelbesteuerungsabkommender Nieder-
Einknfte aus einer Betrieb- lande mit anderen Staaten ersichtlich sei.15-

sttte in Spanien von , 90.000 Das neue System hatte auerdem zur Folge,
Verluste aus ener Betrieb- da die ,Land-fr-Land-Befreiung zu-

sttte in sterreich von , Io.000 einer Gesamt-Befreiungwurde.
Wennwir das neue Systemaufdas oben angc-

Bruttoeinkommen Dil. I2O 000 fhrte Beispiel anwenden, erhalten wir fol-
Abzugsfhige persnliche gendes Ergebnis:
Belastungen SteuerpflichtigesEnkonmen Dil. Io6.000
frKrankheit Dil. 9.ooo-

Fllige Einkommensteuer
Lebensversiche-

, 53353

Befreiungvon der Doppelbesteuerung:
-

rung , 5.ooo , I4.ooo AuslndischesEinkommen Einkommen-
X

Steuerbares Einkommen Dil. I06.000 Gesamtbetragder Einknfte steuerbetrag
FlligeEinkommensteuer Dil. 53.353 90.00o-io.000
Befreiung von der Doppelbe-

x Dil. 53353 - Dfl. 35569
I 20.000

steuerung:FlligeEinkonmen- Df. I7.784
steuer von den spanischen Ge-

Befeiung
6

von der Vermgensteuer
winnenvon 90.000 Bis I955 wurde folgendes Verfahren ange-Dfl. 42.725 wandt, den Betrag der Befreiung

-

um von
Befreiungvon der der Vermgensteuer errnitteln. Die
Doppelbesteue-

zu nic-

derlndische Steuer wurde zuerst fr das
rung fr Verluste
n sterreich , 0 , 42.725 Es wird Bezug auf die Seiten15. genommen I9

In den Niederlandenfllige und 20 des Erluternden Memorandumszu dem

Steuer Dil. IO.628 Allgemeinen Gesetz ber die Staatlichen Steu-
ern.
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Gesamtvermgen berechnet, d.h. also ein- In den Niederlandenfllige
schlielich des auslndischen Vermgens. Steuer: Dil. I.o9I
Die so berechnete Steuer wurde vermindert

flligdgeenwBeseetnrawgrdee,rhVtteermdergSetne_suteerupefrli,chdtei-r Bis I957 wurde das folgende Verfahren an-

Bejreiungvon der Krperschafisteuer

ge nur das auslndsche Vermgen besessen.
gewandt, den Betrag der BefreiungAgesichts der ziemlch hohen Betrge der

um

von der Krperschaftsteuer zu ermitteln.
vom Vermgen abzugsfhigen persnlichen De nederlndsche Steuer wurde fr
Freibetrge fhrte dieses System fr den

zuerst

die Gesamtgewineberechnet, das heit also
Steuerpflichtigen nicht zu einem befried- einschlielich der auslndischen Gewinne.
genden Ergebnis. Aus diesem Grund geneh- Die berechnete Steuer wurde vermindert
migte der Finanzminister ein arderes Sys-

so

um den Betrag der Krperschaftsteuer, der
tem: Das auslndische Vermgen konnte
bei der Berechnung der flligen Verm-

zu entrichten gewesen wre, wenn die Ge-
sellschaft nur die auslndischen Gewinne

gensteuer auer Ansatz gelassen werden. erzielt htte. Auerdem wurde die Entlas-
Diese Genehmigung galt fr die Jahre I955 nach der Land-fr-Land-Methodeund I956. Seit dem Jahr I957 wird die tung

Vermgensteuervon dem Gesamtvermgen
vorgenommen.
Im Jahre I958 wurde ein anderes Systemnach Abzug der sogenannten persnlichen eingefhrt. Ab dem Jahr wird die

Freibetrge um den Betrag vermindert, der I957
Steuer von dem steuerbaren Betrag (= Ge-

sich zu der Gesamtsteuer verhlt wie der
samtgewinne mius ausgleichsfhige Ver-

Wert des auslndischenVermgens zu dem luste und abzugsfhige Spenden) vermindert
Wert des Gesamtvermgens.

um einen Betrag, der sich zum Gesamt-

steuerbetrag so verhlt we die auslndischen
SchematischesBeispiel Gewinne dem steuerbaren Gesamt-
Der Wert des Vermgens des in dem obigen

zu

betrag.Beispiel angefhrten niederlndischen Un-
temehmers ist:

SchematischesBeispieleinheinisches Vermgen -
Dfl. 200.000

Eine in den Niederlanden ansssige Gesell-
-

spanisches Vermgen , 6oo.oo0 schaft hat folgende Gewinne erzielt:
-

sterreichischesVermgen IOO.000
mit ihreminlndischen

-

-

Gesamtvermgen: Dfl. 900.000 Unternehmen Dil. 1.5oo.000
PersnlicheFreibetrge: - mit ilrer Betriebsttteim

als verheiratete Griechenland , 6oo.OOO-

Person Dil. 55.ooo - mit ihrer Betriebsttte im
fr die beiden Israel , 900.000-

Kinder , 27.000 , 82.000 Gesamtgewinn: Df. 3.000.000

SteuerbaresVermgen: Dil. 818.ooo AusgleichsfhigeVerluste des

Fllige Vermgensteuer Dil. 4.908 inlndischen Unternehmens

Entlastung von der Doppel- aus den Vorjahren , IOO.000

besteuerung: SteuerbareGewinne: Dfl. 2.900.000
600.000-IOO.000 Fllige Krperschaftsteuer46o von

x Dil. 4.908 , 3.817 Dfl. Dil.900.000 2.900.000 - I.334.000
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Befreiung von der Doppel- 2. Jahr niederlndschesEin-

besteuerung: kommen (positiv) Dil. 6o.ooo

60o.OOo--900.000 x auslndisches Einkom-

2.900.000 men (positiv) , 40.0oo

Dfl. I.334000 - 690.000 steuerbares Einkommen Dil. IOO.000
In den Niederlanden fllige
Steuer: Dil. 644.000 Itn zweiten Jahr wurde eine Befreiung fr

Dil. 40.000 gewhrt. Das negatve auslndi-
sche Einkommen des ersten Jahres wurde

Befreiungvon der Lohnsteuer
Die Lohnsteuerbefreiungist eine drekte Be- nicht bercksichtigt. I953 wurde eine Zu-

freiung, d.h. der ansssige Arbeitnehmer, satzbestimmung in de Verordnung ber die

der dem Steuerbeamten beweisenkann, da einseitige Befreiung aufgenomnien, die
ein negativesauslndschesEn-

er im Ausland von seinem niederlndischen vorsieht, da

Arbeitgeber beschftigt wird, und da das kommen aus den Vorjahren vorgetragen
werden mu, bevor die Befreiung auf diesesEinkomnien aus seinem Denstverhltnis
auslndische Einkommen angewendet wird.der Besteuerung eines auslndschen Staates

unterliegt, erhlt die volle Befreiung von
Diese Zusatzbestimmungwurde in der An-

der niederlndischen Lohnsteuer, die nor-
nahme eingefhrt, da die Befreiungsbe-

malerweise von seinenz Gehalt abzuziehen stimmungen ohne diese Bestimmung dem

wre. Steuerpflichtigen einen ungerechtfertigten
Vorteil verschaffen wrden.Wenn wir diese

Bestimmung auf das oben genannte Beispiel
7. ANWENDUNG DER BEFREIUNG VON anwenden, ergibt sich folgendes Kesultat:

DER DOPPELBESTEUERUNG,WENN DAS I. Jahr niederlndisches Ein-
AUSLNDISCHEEINKOMMEN NEGATIV kommen (positiv) Dil. 80.000
IST auslndisches Enkom-

Der Grundsatz der einseitigen Befreiung men (negativ) 40.000,

von der Doppelbesteuerung, wie oben
steuerbaresEinkommen Dfl. 40.000beschrieben, bedeutet auch, da, wenn das

2. Jahr niederlndischesEin-
auslndische Einkommen negativ ist, deses

kommen (positiv) Df. 6o.ooo
negative Einkommen unverzglich auf das

auslndisches Einkom-
positive inlndische Einkommen angerech-

men (positiv) 40.000net werden kann. Bis I953 wurde dieser ,

Aspekt bei der Berechnung der Befreiung steuerbaresEinkommen Dil. IOO.000

auer acht gelassen. Die Folgen sind aus
Im zweiten Jahr wird eine Befreiung fr

nachstehendem Beispiel ersichtlich
nur

Dfl. 40.000 minus das negative auslndische
I. Jahr niederlndischesEin- Einkommen des ersten Jahres von Dil.

kommen (positiv) Dil. 80.000 40.000 = 0 gewhrt.
auslndischesEinkom-

8. BEFREIUNG VON DER DOPPELBESTEU-
men (negativ) , 40.00o FLLEN,ERUNG IN IN DENEN DIE AUS-

steuerbaresEinkommen Dfl. 40.000 LNDISCHEN EINKNFTEHHERSIND

Keine Befreiung im I.L ALS DAS GESAMTEINKOMMEN

Jahr. Mit dem System der einseitigen Befreiung
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von der Doppelbesteuerung ist auch die Im ersten Jahr konnte also keine Befreiung
Regelung verbunden, da das inlndische erlangt werden fr einen Betrag von Dil.
Einkommen, wenn es negativ ist, auf das 50.000 minus 30.000 - Dil. 20.000, whrend
auslndische Einkommen angerechnet wer- im zweiten Jahr keine Befreiung erlangt
den kann. Die Anwendung der Befreiungs- wurde fr einen Betrag von Dfl. 50.000

bestimnungen ohne eine besondere Vor- minus Dil. Io.000 - Dfl. 40.000.
schrift fr derartige Flle knnte dem Um Nachteile dieser Art auszugleichen,
Steuerpfichtigen ungerechtfertigte Nach- wurde ab 1957 in die Verordnung ber die
tele verursachen, was durch folgendes einseitige Befreiung eine Zusatzbestimnung
schematisches Beispiel dargestellt wird: aufgenommen, die vorsieht, da der Betrag

des auslndischen Einkommens, wenn und
i. Jahr inlndisches Einkom-

sowet das Gesamtenkommenbersteigt,er
men (negativ) Dil. 20.000

aufeines der nchstensechsJahre vorgetragenauslndischesEinkom-
wird, und zwar beginnend mit dem ersten

men (positiv) ,

-

50.000 nachfolgendenJahr, da dem Jahr, auf
steuerbaresEinkommen

so in
das der Betrag vorgetragen wrd, fr die

(positiv) Df. 30.000 Berechnungder Ermigung ein Betrag des

Verminderung:
50.000 Netto-Einkommens, der nicht demx Steuer von zu aus-

30.o0o lndischen Einkommen gehrt und der so
Dil. 30.000, jedoch kann die Verminderung hoch ist wie der vorgetragene Betrag, als
nach den Bestimmungen der Verordnung TeildesauslndischenEinkommensangesehen
ber die einseitige Befreiung nie hher sein wird. Wennwir dieseVorschriftaufdieoben
als der Betrag der Steuern von dem steuer-

genannten Beispiele anwenden, erhalten wir
baren Einkommen. folgendes Ergebnis:
2. Jahr inlndischesEinkom-

i. Jahr inlndisches Einkom-
men (negativ) Dil. 40.000 (negatv) Dfl.
auslndischesEinkom-

men 20.000

auslndisches Einkom-
men (positiv) , 50.000 (positiv)steuerbares Einkom-

men , 50.000
steuerbares Einkom-

men (positiv) Dil. Io.000 (positiv) Dfi.men 30.000

Verminderung:
50.000

x Steuer von
20.000

Dil. Io.000, jedoch nicht nehr als der Betrag Die Befreiung von der Doppelbesteuerung
dieser Steuer. kann gewhrt werdenfr Dfl. 50.000 weni-

ger Dil. 20.000 = Dfl. 30.000. Auf die
3 . Jahr inlndischesEinkom- nchsten sechs Jahre sind vorzutragen Dfl.

men (positiv) Dfl. IOO.000
20.000. Fllige niederlndische Steuer im

auslndisches Einkom- Jahr:ersten o.
men (positiv) 60.000

2. Jahr inlndisches Einkom-

Dil. I60.000
men (negativ) Dfl. 40.000
auslndischesEinkom-

60.000 men (positiv) 50.0o0
Verminderung: x Steuer von

,

I60.000 steuerbaresEinkom-
Dil. I60.000 men (positiv) D. Io.000
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Da eine Befreiung von der Doppelbesteue- Von dem inlndschen Ein-

rung nur fr Dil. IO.000 gewhrt werden konmen von Df. IOO.000 im

kann, kann ein Tel des auslndischen Ein- dritten Jahr werden folgende
kommens in Hhe von Df. 40.000 auf die Betrge als auslndschesEin-

nchsten sechs Jahre vorgetragen werden. kommen betrachtet:
Im zweiten Jahr fllige niederlndische

a) der vom I. JalarSteuer: o.
vorzutragende

3 . Jahr inlndisches Einkom- Betrag Dil. 20.000

(postiv) Dil.men IOO.000

auslndisches Einkom- b) der vom 2. Jahr
vorzutragendemen (positiv) , 6o.ooo

steuerbaresEinkom- Betrag , 40.000 , 60.oo0

men (positiv) Dil. I6o.000

Ohne eine Sondervorschrift wrde de Er- Auslndisches Gesamteinkom-

migung betragen: men, das im dritten Jahr ange-

6o.0oo nommen wird: Dil. I2O.0o0

x Steuer von steuerbaremEinkom-
I6O.000 I20.000
men von Dil. IO.000. Befreiung im 3 . Jahr:

I60.000
x Steuer von

Die Anwendung der Sonderbestimmung steuerbarem Einkommen Dil. I60.000.von
fhrt zu folgenderBerechnung:
Auslndisches Einkomrnen im

dritten Jahr Dil. 6o.ooo
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Erluterungenzum

deutsch-niederlndischen
Doppelbesteuerungsabkommen

bearbeitet von: A. Schulze-Brachmann und W. Dirksen

Ein Nachschlagewerk...
das den Text des Abkommens- in den zwei Sprachen - sowie den Wortlaut der diesbezglichen
Durchfhrungsbestimmungengibt;
das nicht nur einen ausfhrlichen Kommentar zu den Bestimmungendesdeutsch-niederlndi-
schen Doppelbesteuerungsabkommensenthlt, sondern eingehend den Einfluss jeder einzelnen
Bestimmung auf das nationale Steuerrecht der beiden Staaten behandelt;

e das ausserdem die fr die Auslegung des Abkommenswichtigste Rechtsprechungenthlt, auch
wenn dise sich auf andere Abkommen bezieht, insbesondere auf das (fast gleichlautende)
DBA mit Luxemburg.

Ein auf die Praxis abzielender Kommentar
weil er erst zu einem Zeitpunkterscheint,in dem das Abkommen schon 8 Jahrein Kraftist, sodass
eine Reihe von Zweifelsfragen inzwischen gelst werden konnte; .

weil die Verfasser tglich die immer wechselnden Probleme des internationalen Wirtschafts-
verkehrs vor Augen haben und mit deren Lsung beschftigt sind;
weil der Kommentarauch der im Wachsen begriffenen europischenwirtschaftlichen Integration
Rechnung trgt und somit dem steuerpflichtigen Unternehmen und seinem Berater einen Blick
in die Zukunft einrumt.

InternationaleVertrge verbinden nationale Rechtssysteme. Die Regelungen in internationalen Ver-
einbarungen schaffen neues Recht, das jedoch nur im Rahmen nationalen Rechts in Kraft treten
kann. Das gilt auch und vor allem fr die Rechtsetzung in Vertrgen zur Vermeidung der Doppel-
besteuerung.

Unter Beachtung dieser Rechtslage legt das Internationale Steuerdokumentationsbroein Er-

Iuterungsbuch zum deutsch-niederlndischen Doppelbesteuerungsabkommen vor, das ge-
meinsam von je einem Fachspezialisten der beiden beteiligten Natione erarbeitet wurde. Beide
Verfasser sind nicht nur bei den Verhandlungen ber den Abschluss des genannten DBA be-

teiligtgewesen;sie verfgen beide darberhinaus als langjhrigeMitgliederdesSteuerausschus-
ses der OECD und der Arbeitsgruppe Internationale Steuerfragen innerhalb der EWG ber
besondere Erfahrungen auf dem schwierigen Gebiet der Doppelbesteuerung.

6 Steuern haben die Neigung sich dauernd zu ndern. Wenn es nicht die Steuergesetzeselbst sind,
so sind es die Verwaltungen oder die Gerichte die, wegen vernderter Auffassungen oder im
Hinblick auf das Bedrfnis nach Verfeinerungen,das Steuerrecht in Bewegung halten.

e Um den Entwicklungen Rechnung tragen zu knnen gibt es in der Steuerliteraturviele Loseblatt-
ausgaben, von vielen als die beste Lsung begrsst, von vielen andern aber abgelehnt, weil sie

das gebundene Buch vorziehen.

Den Wnschen beider Gruppen wird Rechnunggetragen.
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Teil E
Wrdigung des deutsch-nlederlndischenDBA, insbesondere In InternationalerSlcht

I. Das Abkommen als Teil des weltumspannenden Netzes von Doppelbesteuerungsabkommen.
lI. Das DBA Im Lichte der Mitgliedschaft beider Vertragstaaten zur OECD und zur EWG.
Ill. Fehlende Erbschaftsteuer-Verelnbarungen.
IV. Unilaterale Massnahmen zur Vermeldung der Doppelbesteuerung
V. Weiterentwicklungdes DBA.

Abkrzungsverzelchnls- Schrlfttum- Verzeichnis der bercksichtigten Urtelle - Sachreglster.

Inhalt des 2. Bandes (Texte)
I. Text des DBA vom 16.6.1959 (zweisprachig). II. Schlussprotokoll (zweisprachig). III. Zusatzprotokoll

(zweisprachig).
IV. Deutsches Ratiflzierungsgesetznebst Begrndung. V. Deutsche Denkschrlft zum DBA. VI. Deutsche

Denkschrift zum Zusatzprotokoll.
Vll. Deutsche Durchfhrungsbestlmmungen.Vill. Deutsche unllaterale Bestlmmungen.
IX. Brief des nlederlndlschenAussenminlstersmit Denkschrlft.X. NiederlndlscheDurchfhrungsbestlm-

mungen (zweisprachig)
XI. Nlederlndlscheeinseitige Regelungen zur Vermeldung'derDoppelbesteuerung.Xll. Musterabkommen

der OECD: Kommentarzu Art. 5 ber die Betrlebsttte.

Prels: Leinen gebundene Ausgabe DM 150,-; Loseblatt-Ausgabe(mit Supplementen) DM 165,-
Dfl 137,50 Dil 150,-

Fr Bezleher in den Nlederlanden, zuzglich 40 Mehrwertsteuer(BTW)

InternationalesSteuerdokumentationsbro,
Sarphatistraat124, Amsterdam-Holland
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THE TAXPAYER

PUBLICATIONS

THE TAXPAYER

A monthly journal devoted to the law, practice and incidence of income tax

and death dutes in the Republc of South Africa. It contains articles on various

aspects ofincome tax or death duties; reports fully on the case law with editorial
comment; reports on t:le practices of the Revenue Department; reports fully
on all legislative changes and double taxation agreements; contains at the
appropriate times, rates, rebates and taxation tables, including tables of dona-
tion tax and death duties. Publicationcommenced in I952.

Current subscription rate:

RI4 (US$20.00/Df.72.-) per annum

THE PERMANENT VOLUME

This is a loose-leaf volume in a binder, kept up to date by an annual replace-
ment service. It contains all the relevant income tax and donations tax legisla-
tioncurrent inin the RepublicofSouthAfrica, cross indexed to a full commentary
of over 600 pages on the legislation. It also contains the text of all double
taxation agreements entered into by the South African Government.

Price (iclusive ofbinder): RI5 (US$22.ooDfl. 76.50) per annum.

Currentsubscription to replacementservice: R6 per annum.

Both The Taxpayerand the Permanent Volume are obtainable from

THE TAXPAYER (PTY) LTD.,

P.O. Box 3I9I, Cape Town, South Africa
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AUSTRALIA Published by the Canadian Tax Foundation,
Toronto, I969,493 PP

INCOME TAX FOR THE MINING INDUSTRY. Text ofthe proceedings ofthe 2ISt Conference,
Published by the Commissioner of Taxation, convened by the Canadian Tax Foundation in

Canberra, I969,87PP. November, 1968, devoted to examine the pro-
This booklet, concerningevery aspect of taxation blems of the present tax system. The text of the
for the mining industry, is based on the income speechesare printed.
tax law in operation as applicable in December, Library International Bureau of
I968. Fsca Documentationno. B.340I

Library International Bureau of
Fiscal Documentationno. L.3423 EEC.

AUSTRIA COMPANY TAXATION IN WESTERN EUROPE.

Published by Bank Mees & Hope NV., Amster-
DIE STERREICHISCHEN ABGABENGESETZE dam, Rotterdam, 1969. Sixth edition, 66 pp.
TEXTAUSGABE, by Hassler, P.B. Published by Sixth edition of a booklet which surveys the

Wirtschaftsverlag Dr. Anton Orac, Vienna, taxation systems in the European Economic
1968, loose-leaf Communitycountries and amplifes the burdens

Compilationof the full text ofAustrian tax laws of corporate taxation. In view of the possibility
and provisions related thereto, in a loose-leaf of their joining the E.E.C. a briefreview of the
version to be up-dated in supplements. British taxation system has also been included.

Library International Bureau of Library International Bureau of
Fiscal Documentationno. B.3090. Fiscal Documentationno. B.3403

BELGIUM TEN YEARS OF E.E. C. Lessons and prospects for

industry. Report on a two-day Conference
LA TAXE SUR LA VALEUR AJOUTEE EN BELGI- November th and 7th, I968. Published by The

QuE. Etude du project de loi. Recueil des conf- Federal Trust for Education and Research,
rences et des dbats donns les 19, 20 et 2I no- London, 1968, 42 pp.
vembre 1968 par des fonctionnairesdu Ministre Summary of various speeches on the develop-
des Finances. Published by Chambre de Com- ment of the European Economic Community
mercede Bruxelles, Brussels, 1969, 339 PP. over a ten-year period, followed by questions
Report of the proceedings of the Conference, and answers. The subjects discussed are consider-
convened by the Chambre de Commerce de ed from an economicand politicalpoint ofview.
Bruxelles in November, I968, devoted to thc Library International Bureau of
Belgian turnover tax on the Added Value Bill. Fiscal Documentaonno. L.3284.
The text of the Bill, the introductory lectures

spoken by officials of the Ministry ofFinance and FRANCE
the debates which followed,are included.

Library International Bureau of UNE ATTEINTE A LA PROGRESSIVITE DE

Fiscal Documentationno. B.3399. L'IMPOT = LA T. V.A. by Dassetto, V. Publish-
ed by B.R.A.E.C., section conomiqueet socia-

CANADA le, I968.
Study ofthe burdenofthe turnover tax on added

REPORT OF PROCEEDINGS OP THE TWENTY- value, concerning specified groups of consumers

FIRST TAX CONFERENCE convened by the and the tax yields derived therefrom.
Canadian Tax Foundation at the Royal York Library International Bureau of
Hotel, Toronto, November I8, I9, 20, I968. Fiscal Documentationno. L.3300.
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LES GROUPEMENTSD'INTERETECONOMIQUE. des Socits par Actions', up-to-date as on

Une nouvelle dimension sans fusion. Published January i, 1969.
by Chambre nationale des conseillers financiers, Library International Bureau of

Paris, I968,96pp. Fiscal Documentationno. L.3475.
This booklet contains an explanation of the

legal nature and tax treatment of this new entity GERMANY
form. The text of the relevant laws, is appended.

BERICHT I968 DEUTSCHERINDUSTRIE-UND
Library International Bureau of
Fiscal Documentationno. L.3374 HANDELSTAG. Der Vollversammlungdes DIHT

am 26. Februar I969 gemss6 der Satzung vor-

L'INTERESSEMENT DU PERSONNEL I969.Sup- gelegt. Published by Deutscher Industrie- und

plment au Lamy Fiscal I969. Published by La Handelstag, I968,208pp.
Socitdes ServicesLamy, Paris, I969,67Pp. I968 annual report of the Deutscher Industrie-
Booklet on employees' participation in their und Handelstag.
employer'sprofits. Library International Bureau of

Fiscal Documentationno. B.3323.Library International Bureau of
Fiscal Documentationno. B.3366.

DOKUMENTATIONDEUTSCHE'FINANZRECHT-

RECUEIL DES LOIS. Motions et rsolutions. SPRECHUNG. Nachschlagewerk I966-I968, Fol-
Tables des rponses aux questions orales 1968- ge II, by Wennrich. Published by Wilhelm

1969 I. Published by Imprimerie de l'Assemble Stollfuss, Verlag, Bonn, I969,292pp.
Nationale,Paris, 1969, 5o7 PP. First reference work of a documentation series

Compilationofthe texts ofall the laws published which contains sources of all the tax decisions
frornJuly 25, 1968, to January 6, 1969, ncluding taken during the years I966 to I968, by the

the laws on taxation. German Constitutional Court, Supreme Tax

Library International Bureau of Court, Tax Courts and other relevant tax case

Fiscal Docurnentationno. B.343I. laws. An additional part is devoted to pending
cases.

LA REFORME DE L'IMPOT SUR LE REVENU DES Library International Bureau of
PERSONNESPHYSIQUES.Rsunlanalytiquedu Fiscal Documentationno. B.3432.
rapport du Gouvernement au Conseil conomi-

que et social. Published by Chambre de com- FORSCHUNGSKOSTEN,ERPINDUNGEN,LIZEN-

merce et d'industriede Paris, I969,36PP. ZEN UND KNOW-HOW IM STEUERRECHT, by
A summary of the reform ofindividual revenue, Kroger, F. Published by Verlag Neue Wirt-

analyzing the government report sent to the schafts-BriefeGmbH.Herne/Berlin,206 pp.
economicand social Council. This book concerns the taxation of research

Library International Bureau of costs, inventions, royalties and know-how, as

Fiscal Documentationno. L.3288. governed by the income tax, corporation tax,
net worth tax, business tax and turnover tax on

STATISTIQUES I967-1968. Published by the value added. In addition, attention is paid to tax

Imprimerie de l'Assemble Nationale, Paris, treaty provisions, case law and other relevant
I969, II5 PP. statutes related to the subject. A list of publica-
Statistics concerning the National Assembly, tions is appended.
withinthe years 1967-1968. Library InternationalBureau of

Library International Bureau of Fiscal Documentationno. B.3499.
Fiscal Documentationno. L.3292.

INTERNATIONALESSTEUERRI3CHT,by Teich-
TARIF FIS CAL. Timbre - Enregistrement. Impt ner, K. Published by Fachverlag fr Wirt-
sur le revenu des personnes physiques. Taxe schafts- und Steuerrecht Schffer & Co GmbH,
complmentaire. Impt sur les socits. T.V.A. Stuttgart, 1967,267 PP. Buchreihe Finanz und
et taxes diverses. Publishedby AssociationNatio- SteuemBand 38.
nale des Socits par actions, A.N.S.A., Paris, This book explains, in general, the principles and

I969. basic concepts of international tax law and
Tax rates, published by 'Association Nationale amplifies the problems which arise from double
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taxation on world-wide income and property. schaftsprfer GmbH, Dsseldorf, 1969, 832 pp.
Library International Bureau of Compilation of the text of the tax on Added
Fiscal Documentationno. B.3430. Value Law, its implementary decree, rulings and

case laws. Appended are other enactments
UMSATZSTEUER UND MEHRWERTSTEUER related thereto, such as the Law of November
KOMMENTAR, by Peter, K. Published by Ver- 29, I968, concerning a partial refund of turnover

lag Neue Wirtschafts-Briefe, Herne/Berlin, tax on imported goods, an impositionof special
I966, loose-leaf turrover tax on exported goods and the law of
Loose-leafedition, in two volumes, explains the December 28, I968 concerning the impositionof
turnover tax on added value. This work contains a tax on road transportation. The information
the text of the law and its implementary provi- is up-to-dateas started on December 3 I, I968.
sions, comments on the turnover tax on added Library International Bureau of
value law, a treatise on a particular aspect of the Fiscal Documentationno. B.3395.
turnover tax on added value and a survey on case

law, concerning added value tax. Supplements DIB VERMGENSTEUER -- HAUPTVERANLA-

keep the work up to date. G UNG I 969. Published by Verlagsbuchhandlung
Library International Bureau of des Instituts der WirtschaftsprferGmbH, Ds-
Fiscal Documentationno. B.275. seldorf 1969, 462 pp.

Text of the net worth tax act, valuation act and
DIE VERANLAGUNG ZUR EINKOMMENSTEUER other implementary regulations affecting as-

FR I 968. Published by Verlagsbuchhandlung sessment, as ofJanuary I, I969.
des Instituts der Wirtschaftsprfer GmbH, Library International Bureau of
Dsseldorf, I969,667PP. FiscaJ Documentationno. B.3493.
Compilation of the text of the Individual In-
come Tax Law, as relevant for the assessment DAS SCHWEIZERISCH-DEUTSCHEDOPPELBE-

year I968, its implementary decree, rulings, case STEUERUNGSABKOMMEN, by Locher, K.
laws and other enactmentsrelated thereto. Published by Verlag fr Recht und Gesellschaft

Library International Bureau of A.G., Basel.
Fiscal Documentationno. B.3397. Loose-leaf publication in tWo volumes dealing

exclusively with the provisions governed by the
DIE VERANLAGUNG ZUR GEWERBESTEUER tax Convention of JUly I5, I93I, between the
FR I 968. Published by Verlagsbuchhandlung German Federal R.epublic and the Swiss Confe-
des Instituts der WirtschaftsprferGmbH, Ds- deration for the avoidance of double taxation on

seldorf I969, I90 PP direct taxes and death duties. Part one contains
Compilationof the text of the BusinessTax Law, the text of the tax convention and additional
as relevant for the assessment year I968, its im- protocols. Part two concerns the tax provisions
plementarydecree, rulings and case laws. governed by the tax convention with references

Library International Bureau of to the tax system in Germany and Switzerland.
Fiscal Documentationno. B.3396. The work is kept up to date by supplements.

Library International Bureau of
DIE VERANLAGUNG ZUR KRPERSCHAFT- Fiscal Docurnentationno. L.335I.
STEUER FR I 968. Published by Verlagsbuch-
handlung des Instituts der Wirtschaftsprfer, INTERNATIONAL
GmbH, Dsseldorf I969,363 PP.
Compilation of the text of the Corporation THE TAX PROBLEMS OF EXPORTING AND

Income Tax Law, as relevant for the assessment D OING B USINESS ABROAD. Conference at the
year I98, its implementary decree, rulings, case London School of Economics July 8-12, I968.
laws and related enactments. Published by the London School of Economics

and PoliticalScience, London, I968.Library International Bureau of
Fiscal Documentationno. B.3398. Compilation of the introductory papers of the

Conference held at the London School of
DIE VERANLAGUNG ZUR UMSATZSTEUER Economics, London, betweenJuly 8 and July I2,

(MEHRWERTSTEUER)FR X 968. Published by I968. Subjects contributed by various authors
Verlagsbuchhandlung des Instituts der Wirt- are: thetax problemsofdoing business in Scandi-
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navia and of exporting to and doing business Kluwer, Deventer, 1969, 37 PP Geschriften van

with the CommonMarket and the tax problems de Vereniging voor Belastingwetenschap Nr.
of a United Kingdom business operating in I23.
Australia, Canada and the U.S.A. Text of two lectures on the added value tax and

Library InternationalBureau of the debates which followed in the conference
Fiscal Documentationno. B.3346. held on April 27, 1968, convened by the Ver-

eniging voor Belastingwetenschap(Association
SUMMARY PROCEEDINGS OF THE TWENTY- fortaxlaw).
THIRD ANNUAL MEETING OF THE BOARD OF Library International Bureau of
GOVERNORS Septernber 30-October 4, I968. Fiscal Documentationno. B.3418
Published by the International Monetary Fund,
WashingtonD.C., I968, 33I Pp. BESPREKINGVAN HET RAPPORT VAN DE COM-

Compilation of the statements made by the MISSIERechteren belastingadministratietegen-
Governorsof the member countries of the Inter- over het belastingrecht. Published by N.V.
nationalMonetaryFund. UitgeversmaatschappjAE.E. Kluwer, Deventer,
Library International Bureau of 1969, 62 pp. Geschriftenvan de Verenigingvoor

Fiscal Documentationno. B.3354 BelastingwetenschapNr. I21.

Discussionof the report on the legal status of the
LEBANON taxpayer, printed in Nr. I2I of the series Ge-

schriften van de Vereniging voor Belasting-
LOI RELATIVE A L'IMPOT SUR LE REVENU. wetenschap.
Published by Bureau des documentations liba- Library International Bureau of
naises et arabes, Beyrouth, 1969, 34 PP. FiscaI Docunentationno. B.3437
IncomeTax Law, withamendingdecrees.

Library International Bureau of BESPREKING VAN HET RAPPORT INZAKB DE

Fiscal Documentationno. W.3444 REGISTRATIEWET I 9 I 7 UITGEBRACHT DOOR

de Commissie voor de successie- en registratie-
LIBERIA belasting. Published by N.V. Uitgeversmaat-

schappij AE.E. Kluwer, Deventer, I967,3 I pp.
NATIONAL INCOME OF LIBERIA 1967. Publish- Geschriften van de Vereniging voor Belas-
ed by the Republic of Liberia, Department of tingwetenschapNr. 119.

Planning & Economic Affairs, Monrovia, 1968, Discussion on the report of the I9I7 Registra-
46pp tion Law, by the Commission for death and

Library InternationalBureau of registrationduties.
Fiscal Documentationno. B.344I. Library International Bureau of

Fiscal Documentationno. B.3420.
PUBLIC FOREIGN ASSISTANCE TO LIBERIA

1963-1967- Published by the Republic of EBRHERSTEL VOOR DE INKOMSTENBBLAS-

Liberia, Department of Planning & Economic TING, by Christiaanse, J.H. Published by J.
Affairs, 1968, 127PP. Noorduijn en Zoon N.V., Gorinchem, 1969, 96

Library InternationalBureau of Pp.
Fiscal Documentationno. B.3442. The author's views under the title Rehabilita-

tion of Income Tax, on the more proper use of
PUBLIC SECTORACCOUNTS OP LIBERIA I967. the present income tax system, as opposed to

Published by the Republic of Liberia, Depart- those who propose ideas of adopting another
ment ofPlanning and EconomicAffairs, Monro- system. The idea of a negative income tax and

via, 1968, 47 PP. its possible function in the present individual

Library International Bureau of income tax system, is also discussed.
Fiscal Documentationno. B.3440. Library InternationalBureau of

Fiscal Documentationno. B.3333.
NETHERLANDS

IS HET MOGELIJK DE INKOMSTEN- EN LOON-

BELASTINGOVER DE TOEGBVOEGDEWAARDE. BELASTING TE VERBENVOUDIGBN DOOR

Publishedby N.V. UitgeversmaatschappijAE.E. WIJZIGING VAN DE STRUCTUUR Published
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bi N.V. Uitgeversmaatschappij AE.E. Kluwer, legislative-executive tax commission, Manila,
Deventer, 1966,47 PP Geschriften van de Ver- I968, I4 Pp.
eniging voor Belastingwetenschap, Nr. II8. This brochure revises an earlier publication pre-
Text of a lecture by Mr. W.L.G.S. Hoefnagels, pared in I96I, entitled The Taxing Powers

at a general meeting of the Nederlands Katho- of Local Governments, which contains a short
liek Werkgeversverbond (Union of Dutch survey on the power of the local authorities to

Catholic Employers) on simplifcation of the collect taxes and fees, the enactment and sus-

individual income tax and wage tax. pension of tax ordinances and other statutes

Library International Bureau of related thereto.
Fiscal Documentationno. B.3436. Library International Bureau of

Fiscal Documentationno. L.3308
RAPPORT EN DEBAT INZAKE Proeve van een

nieuwe grondwet. Published bij N.V. Uit- GUIDE FOR TEACHING TAXATION IN THE

geversmaatschapp AE.E. Kluwer, Deventer, ELEMENTARY SCHOOLS. Published by the
I968, 36 pp Geschriftenvan de Verenigingvoor Joint legislative-executive tax commission and
BelastingwetenschapNr. I22. the Department of Education, Manila, I967,62
Text of the opinion of the discussion of the

provision which governed the levy taxes in the pp

Constitution Bill held in the conference of Library International Bureau of
Fiscal Documentationno. L.3403.

April 27, I968, convened by the Vereniging
voor Belastingwetenschap (Association for tax SWITZERLAND
law).
Library International Bureau of DIB BEHANDLUNG VON UNTERNEHMUNGS-
Fiscal Documentationno. B.34I9. LIEGENSCHAFTEN IM INTERKANTONALEN

RAPPORT VAN DE COMMISSIE Rechter en STEUERRECHT, by Dtwyler, U. Published

belastingadministratie tegenover het belasting- by Verlag Hans Schellenberg, Winterthur, I969,
recht. Published by N.V. Uitgeversmaatschap- 150 PP.

pij AE.E. Kluwer, Deventer, I967, I03 pp.
Thesis on the taxationof -situs re intercantonal

Geschriften van de Vereniging voor Belasting- real property ofan enterprise.
wetenschap Nr. I2O. Library International Bureau of

Report on the legal status of the taxpayer and Fiscal Documentationno. B.3434

the legal protection of citizens against govern-
PRAXIS DES UMSATZSTEUERRECHTS,by He-

ment measures.
rold, H. Published by Verlag fr Recht und

Library International Bureau of Gesellschaft A.G., Basel, loose-leaf.
Fiscal Documentationno. B.3438. Loose-leaf publication which treats law and
RAPPORT VAN DE COMMISSIE TER BESTUDE- practice of the single-point turnover tax. The
RING VAN VERANDERINGEN VAN REGIME text of the law and its implementary provisions
VOOR VERMOGENSBESTANDDELEN VAN DE- are appended and kept up to date by supple-
ZELFDE BELASTINGPLICHTIGE. Published by ments. A literature list is also appended. The
N.V. Uitgeversmaatschappij AE.E. Kluwer, present work including supplement No. 3 I

Deventer, I969,63 pp. Geschrften van de Ver- states law and practiceas on December I, 1965.
eniging voor BelastingwetenschapNr. I24. Library Intcrnational Bureau of

Report of the Commission for the study of Fiscal Documentationno. L.3352.
changes in the tax treatment of income from

property in the event of the taxpayer contribut- RECHTSBUCH DER SCHWEIZERISCHEN BUN-

ing a private property into a business enter- DESSTEUERN, by Pestalozzi, A. Published by
prise. Verlag fr Recht und GeseUschaft A.G., Basel,
Library International Bureau of loose-leaf
Fiscal Documentationno. B.34I7. Loose-leafpublication in three volumes contain-

ing the text of the Swiss Federal taxes including
PHILIPPINES full text of the tax conventions concluded with

other countries. Part one contains the text of the
LO CAL TAXATION. Published by the Joint constitutional provisions related to taxation and
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of the international conventions, including deral, state and local revenues, expenditures,
developments. Part two pertains to the federal debt and tax rates.

defence tax, payable by the individuals, on their Library IntemationalBureau of
income and by companies and other corporate Fiscal Documentationno. L.3373
entities on their profits and capital. Part three
and four deals with stamp duties, turnover tax,

FOREIGN DIRECT INVESTMENT-treatmentof

luxury tax and procedural law. The work is borrowings, by Ullman, L.S. Published
a

kept up to date by supplements. by Tax Management Inc., division of the
Bureau of National Affairs, Inc., Washington,

Library InternationalBureau of I969.Fiscal Documentationno. L.3350.
Library International Bureau of
Fiscal Documentationno. B.3446.DAS SCHWEIZERISCH-DEUTSCHE DOPPEL-

BESTEUERUNGSABKOMMEN (see Germany). I 969 GUIDEBOOK TO LABOR RELATIONS.

Published by the Commerce Clearing House,
UNITED KINGDOM Inc., Chicago, I969, 376 PP.

Explanation and summary of the general prin-
COMPANY TAXATION IN WESTERN EUROPE ciples of labour relations law and the important
(see E.E.C.) rules developed under the statutes and decisions.

Library International Bureau of
PERSONAL TAXATION INCENTIVES AND TAX Fiscal Documentationno. L.3387.
REFORM, by Brown, C.V., D.A. Dawson.
Publishedin PEP Broadsheet 506, PEP, London, PROCEEDINGS of the fortieth annual meeting
I969, II8 pp. National Tobacco Tax Association, Hunting-
The authors' views on a radical reform of ton, West Virginia, October 9-I2, I966. PU-

personal ncome taxation, designed to ncrease blished by the Federation of Tax Administra-
incentives. The structural reform proposed for tors, Chicago, 198, 6o pp.
consideration, are to replace the present social Library International Bureau of

security system, by a negative income tax. Inco- Fiscal Documentationno. B.3287.
me and surtax would be merged into a single
lat-rate on all income. The introduction of a TAX PROBLEMS OF NONPROFIT ORGANIZA-

value added tax and a tax on capital gains, is also TIONS, by Webster, G.D. Published by the
considered. Journal of Taxation, Inc., New York, N.Y.,

Library International Bureau of I969, 265 PP.
Fiscal Documentationno. B.3369. Fourteenpapersprepared for the Fourth Annual

American University Conference on Federal
U.S.A. Tax Problems of Nonprofit Organizations, held

in Washington, D.C., February I968, expanded
THE CORPORATION INCOME TAX. An exani- and updated by the authors.
nation of its role in the federal tax system. Pu- Library International Bureau of
blished by the Tax Foundation, Inc., New York, Fiscal Documentationno. B.3495.
I969, 76 PP.
Study which includes a briefhistoryofcorporate I 969 U.S. EXCISE TAX GUIDE. Published by
income tax, reviews recent research on effects ConmerceClearing House, Inc., Chicago, I969,
of the tax on saving, investment, employment 462 pp.
and economic growth and discusses some alter- Brief reference work on federal excise taxes,
nate approaches to taxing corporations. with footnote references, by paragraph number,

which lead to the publisher's Federal ExciseLibrary International Bureau of
Fiscal Documentationno. B.3394. Tax Reporter, for those seeking complete

coverage of the subject and wishing to keep
FACTS AND FIGURES ON GOVERNMENT in touch with continuing developments. Also
FINANCE, I5th Biennial Edition/I969. Published explained, are new regulations as well as im-

by the Tax Foundation, Inc., New York, I969, portant rulings and court decisions.
279 PP. Library International Bureau of
Compilation of the latest available data on fe- Fiscal Documentationno. B.3365.
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LOOSE-LEAF SERVICES

Releases from May I -June 30, I969

AUSTRIA SKATTENYTT,release 35.
A.S. Skattekartoteket Informationskontor, Co-

DAS KRPERSCHAPTSTEUERGESETZ I966, penhagen.
release I.

WirtschaftsverlagDr. AntonOrac, Vienna. FRANCE

VERGTUNGSGRUPPENVERZEICHNIS FR BULLETIN DE DOCUMENTATION PRATIQUE
DIEUMSATZSTEUER- AUSFUHRVERGTUNG, DES TAXES SUR LE CHIFFRE D'AFFAIRES ET

release 4. CONTRIBUTIONSINDIRECTES, release 3.

WirtschaftsverlagDr. Anton Orac, Vienna EditionsFrancis Lefebvre, Paris.

BELGIUM CODE ANNOTE DE L'ENREGISTREMENTET DU

TIMBRE, releaSe I8.
BELASTINGOVER DE TOEGEVOEGDEWAARDE, Editions Seteca, Paris.
release I I.

C.E.D. SamsomN.V., Brussels.
DICTIONNAIRE FISCAL PERMANENT, releases

DocumentatieVandewinckele: I3-I5.
EditionsLgislativeset Administratives,Paris.

DE NIEUWE INKOMSTENBELASTINGEN,Tome
IX A. release92.
E.K. Vandewinckele, Brugge/C.E.D. Samsom, DROIT DES AFFAIRES, releases 8-Io.

Editions Legislatives et Administratives, Paris.Brussels.

IMPOTS ET TAXES, releases I82 and I83. DROIT DES AFFAIRES DANS LES PAYS DU MAR-

C.E.D. SamsomN.V. Brussels. CHE COMMUN, releaseS 56 and 57.

EditionsJupiter,Paris.

TRAITE DES IMPOTS SUR LES REVENUS, release
30. Juris ClasseurFiscal:
C.E.D. SamsomN.V. Brussels. IMPOTS DIRECTS, releases I55 and I56.

EditionsTechniques,Paris.
CANADA

MEMENTO LAMY:
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EDITORIAL

TAX HAVENS

TAX HAVEN,PARADISFISCAL, STEUEROASE,magicwords for a troubledtaxpayer.

The EtablissementGnral des Instituts Financiers in Vaduz (Liechtenstein) has published
a bookprovidingbasic informationabout fourteen tax havens.

Geographically, the book covers in a consistent manner the following: Bahamas, Bermuda,
British Virgin Islands, Cayman Islands, Gibraltar, Hong Kong, Isle ofMan, Jersey, Liberia,
Liechtenstein,Luxembourg,NetherlandsAntilles,Panamaand Switzerland.

\

In fact, the tax havens arenot homogeneous.They can be classifiedas follows:
a) the traditional tax havens e.g. Bahamas, Bermuda, with no taxes at all (recently the Cay-

man Islands entered this group0);
b) the havens wth low taxatione.g. BritishVirgin Islands;
c) the havenswhich do not tax income from foreignsources e.g. Panama; and
d) the countrieswhichallowspecialprivilegese.g. Luxembourg.
All these groups are representedamong the fourteen tax havens describedin this book.

It s remarkable that the Netlerlands is not included.The substantial holding privileges is a

feature which may make the Netherlandsmore attractive for an intemationalholding com-

pany than a recognized tax haven4. This is due to tle fact that the Netherlands is included in
the networkof tax treaties and these treaties are applicable to holding companies. The latter
is not always the case as, for example,wthLuxembourg'stax treaties.

The choiceofa tax haven always depends on the special circumstancesofeachidividualcase.

The problemsdo not arise in the tax havens, but in the foreigncountrieswhose residentswish
to make use ofthe fiscal advantagesofthe tax haven. These importantquestions are not dealt
with in this book.

I. TAx HAVENS, editedby Milton Grundy, 1969, I33 pages, Swiss frs. 70. Library of the International
BureauofFiscalDocumentationno. 44 D29.

2. CompareTax Haven Cayman Islands in Bulletin for InternationalFiscal Documentation,I967, P.
486.

3. Compare Bulletin for International Fiscal Documentation,Juneuly/Aug. I965, The Substantial
HoldingPrivilegein the Netherlands.

4. Compare the dissertationofB. Schanzenbach: Steueroasen und wirtschaftspolitische Ziele, I965,
P. 57; Libraryofthe InternationalBureau ofFiscalDocumentationno.33 D29.
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**** ARTICLES ****

JAN H. CHRISTIAANSE*:

CONVENTIONSFISCALES ENTRE PAYS DEVELOPPES ET

PAYS EN VOIE DE DEVELOPPEMENT**

INTRODUCTION l'mpt tranger (foreigntax credit), l'im-

L'Assemble gnrale des Nations unies a putation spciale pour dgrvementd'mpt
dsign les annes 6o de notre sicle comme (tax sparingcredit) et le crdit pour inves-

constituant la Dcennie de Dveloppement tissement(4nvestmentcredit).
des Nations unies. Nousnous trouvonsmain- Il me parat constituerun manuel trs appro-

tenant au seuil de DD2, la deuximeDcen- pri non seulement pour les tudiants en

nie, des Nations unies pourledveloppement. droit fiscal internationalet pour les nouveaux

Le Conit de la planificationdu dveloppe- membres de l'IFA, nais aussi pour les mem-

ment prsid par mon minent compatriote bres les plus anciens de notre associaton, en

et collgue, le Professeur Jan Tinbergen, tant que contribution leur formationconti-

procde ds maintenant l'laboration des nue. Un de nos membres, M. Henry J. Gum-

dispositions techniques sur le dveloppement pel, de New-York,a contribu dans une trs

en vue de DD2. large mesure l'laboration de ce rapport
Il est fort heureux que, dans cette priode de prlminaire, en qualit de conseiller spcal.
transition qui spare DDI de DD2, les tra- L'universitaire amricaine, Elisabeth A. O-

vaux aientt entams dans le cadre des Na- wens, bien connue pour son ouvrage The

tions unies par un groupe d'experts ad hoc Foreign Tax Credit2, a galement contribu
sur les conventions fiscales entre les pays d- l'laborationdu rapport.3
velopps et les pays en voie de dveloppe-
ment. La premire confrence de ce groupe

* Professeur aux Facults de Droit et des Scien-
ces

a eu lieu Genvedu 2 au 13 dcembre I968. conomiquesde Rotterdam.
** Voir pour le texte anglais Cahiers de droit

Entre temps, le document officiel de cette fiscal international, dits par l'International Fis-

premire runion atpubli et il est possible cal Association,VolumeLIVc (Congrs de Rot-

de se le procurer. Ce documentne contient terdam).
pas seulement une tude fort intressante des I. Nations unies, Dpartement des affaires co-

et entre
prncipales questions souleves au cours de nomiques sociales, Conventions jscales

pays dveloppsetpays en voie de dveloppement.
cette premire runion; il comprend gale- (E/46I4 - ST/ECA/IIO) Numro de vente:

ment, dans sa partie II, un rapport prlimi- 69.XVI.2. Ce rapport est cit sous le nom de Pre-

naire labor par le Secrtaire gnral des mier rapportdu Grouped'experts.
Nations unies pour le compte du groupe

2. A study of the Credit for Foreign Taxes under
United States Income Tax Law (Harvard Law

d'experts. Ce rapport fournit un excellent School, International Program in Taxation),
rsundes problmes exaniner ainsi qu'un entre-temps, la deuxine dition est parue), c.f.

trs grand nombre de renseignements pr- galement la contribution de M. Richard C.

cieux. Par exemple, il contientune comparai- Loengard.
son fort utile des principales mesures d'aide, 3. Rapport du Secrtaire Gnral au Groupe

d'experts, Questons relatves aux Conventonsjis-
telles que la mthode d'exonration des re- cales entre pays dvelopps et pays en voie de dve-
venus de source trangre, l'imputation de loppement,est cit sous le nom de RapportGumpet.
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Notre minent prsident, le Dr. Mitchell B. sujet car, dans le cas contraire,nous pourrions
Carroll, a dj crit, dans le style inimitable tre victimes d'un malentenduen ce qui con-

qui le caractrise,sur cette nouvelle initiative cerne l'opinon que nous avons des travaux
de l'ONU, un article sous le titre The UN du groupe. La constituton du groupe par le
Re-enacts a Tax Drama.4 Bien entendu, il Secrtaire Gnral a t la consquence di-
situe les nouvelles tudes sur le dveloppe- recte d'une rsolution adopte par le Conseil
ment dans le large contexte historique des conomique et social le 4 aot I967.s E]le
travaux de la Socit des Nations dans ce do- tait en outre fonde sur une rsolution de
maine, dans lesquels il a jou un rle impor- l'Assemble gnrale du 20 dcembre I965,
tant.5 Il tablit galement des comparaisons qui se rfrait aux travaux de CNUCED I
entre les tudes de l'OCDE dans le mme ainsi qu' certaines recommandations ant-
domaine. rieures sur l'encouragement la circulation
M. Carroll a dj fait remarquer, dans son internationaledes capitauxprivs.7
allocution d'ouverture, que j'avais assist La rsolution d'ECOSOC indiquait que la
la runion de Genve de dcembre dernier tche du Groupe d'experts constituer tait
en tant qu'observateurde l'IFA et que je vous d'tudier les moyens et les mthodes les plus
entretiendrais des rsultats de cette runion appropries pour faciliter la conclusion de
cet aprs-midi.Je prfereraisdire que je m'ef conventions fiscales entre les pays dvelop-
forcerai de clarifier certains aspects de ces re- ps et les pays en voie de dveloppement,y
sultats. Dans une interventionde trois-quarts compris la formulation si ncessaire, de cer-

d'heure, on ne peut aborder que quelques taines lignes directrices et de certaines tech-
points essentiels. Cependant, je jrai certaines niques pouvant tre utilises dans ces con-

recommandationssur la mthode qui mon ventions fiscales et tre acceptes par les
avis devrait permettre l'IFA d'apporter,
en faveur du groupe d'experts ad hoc, une 4. Bulletin for International Fiscal Documentation
contribution utile aux tudes dtailles rela- (April I969).
tives aux problmes rencontrs dans ce do- 5 Au sujet de l'historique, c.f. Mitchell B. Car-

maine. Pour le reste, mes autres activits roll, InternationalTax Law, The International
Lawyer, Volume 2, numro 4 (juillet I968), pa-n'ont enpch d'assister aux runions, ges 692-72I. c.f galement volume 3, nunro I

l'exceptionde celles de la deuximesemaine. (octobre I968).
Fort heureusement, notre Vice-Prsident, 6. Rsolution d'ECOSOC I273 (XLIII), reprise
M. Alun G. Davies, tait prsent au cours de dans l'annexe I du Premier rapport du Groupe

d'experts.la premire semaine et, comme nous pou-
7. Assemble gnrale, Rsolution 2087 (XX,vions nous y attendre, il n'eut aucunepeine reprise dans Foregn Investment n Developing

prendre sur ses larges paules la tche de re- Countries, Annexe I, numro 2, Publication des

prsenter l'IFA ainsi que la Chambre Inter- Nationsunies, (E/4446) Salesno. 68.II.D.2.
'

nationalede Commerce. En Annexe II figure une liste des Etudes et Rap-
ports des Nations unies concernant les investisse-
ments trangers dans les pays en voie de dvelop-

OBJECTIFS DE LA REUNION DE GENEVE pement. Voir galement le rapport du Comit
Il sembleappropride faire ici une distinction fiscal de l'OCDE Fiscal Incentivesfor Private In-

entre la manire dont ECOSOC considre vestment in Developing Countries 1965 et Devel-

la tche du Groupe d'experts et celle dont le opment Assistance, I968, ReviewOECD.Pour
littrature, voir R. M. Bird: Bibliography on

groupe lui-mme interprte cette mme Taxation in developing Countrie, The Law
tche. Il ne faut pas qu'il y ait de doutes ce SchoolofHarvardUniversity,Cambridge, I968.
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deux groupes de pays, en sauvegardantplei- nelle tablie entre pays dvelopps. Dans
nement leurs jntrts respectifs sur le plan plusieurs cas, ils sont arrivs la conclusion
fscal. Cette dernire phrase parat trs claire, qu'il tait souhaitable, voire ncessaire, de
mais la question se pose de savoir si les mots s'carter ainsi de ]a voie trace. Ils ont gale-
sauvegardantpleinement n'impliquentpas ment reconnu que les accords fiscaux bi-
une restriction trop importante. Il ressort latraux entre pays dvelopps et pays en

clairementdu prambulede la rsolution que voie de dveloppementne devaient pas n-

l'objectifpoursuiviest de trouver un modle cessairement suivre un mme modle.
de convention entre les pays dvelopps et J'ai not moi-mme, dans les paroles qu'ont
les pays en voie de dveloppement qui soit prononc M. N. Gordon, des Etats-Unis, et

plus appropri, du fait que le modle tradi- M. K. Locher, de Suisse, qu'ils n'envisage-
tionnel des accords fiscaux intemationaux aient pas, ce stade des travaux, une con-

tait conu dans la perspective des relations vention type. Et cependant, l'heure actu-

entre deux pays dvelopps. elle, les diversits que l'on rencontre dans les
Dans ces conditions, faut-il considrer que le conventionsconclues avec les pays en voie de
but est d'laborer une convention qui puisse dveloppement sont dj tellement diff-
servir de modle, paralllementau projet de rentes qu'il semblebienquelespaysdvelop-
l'OCDE, mais cette fois dans la perspective ps auraientgrand ntrt pouvoir disposer
de relations entre pays dvelopps et pays en d'une convention type. En ralit, on peut
voie de dveloppementEn d'autres termes: dire, comme il est indqu en diffrents en-

un projet de Genve, paralllement au droits du rapport, que le groupe considre

projet de Mexico, au projet de Londres et au comme une tche essentielle ce stade des

projet de Paris Bien qu'ECOSOC ne l'ait travaux d'tudier les raisons qui sont la

pas exprim de cette manire, ne sommes- base des diffrences et d'examiner si un d-
nous pas autoriss penser que cet organisme nominateur conmun peut tre trouv. Et

a en ralit envisag cet objectifcomme con- cependant, ici et l, le rapport contient (ce
sistant crer un tel modle de convention. qui le rend si intressant) l'bauche d'une
Le discours inaugural prononc par M. Sta- sorte de vaste ngociaton multilatrale et,

novnik, Secrtaireexcutifde la Commission dans certains cas (ce dont nous devons d'ail-

conomique pour l'Europe, au nom du Se- leurs nous fliciter) les lignes de dmarca-
crtaire gnral, fournit galement une indi- tion ne concident pas avec celles qui s-

cation dans ce sens8. Le Groupe d'experts lui- parent les pays dveloppsdes pays envoiede
mme semble mons ambtieux dans ses ob- dveloppement.
jectfs. Tel semble tre, du moins, l'tat d'es- Il semble parfaitement compatible avec ce

prt de plusieurs de ses membres. Parmi les qui vient d'tre expos que le Groupe ait

Considrations gnrales et Recommanda- estim que les rsultats essentiels de ses dis-

tions, nous pouvonslire dans le rapport:8. cussions devaient tre de raliser des pro-

Les membres du Groupe d'experts ont jug grs considrables la fois en dlirnitant
de leur devoir d'explorer et de dfnir les les domaines critiques et en recherchant les
domaines dans lesquels, en regard aux rela-
tions particulires entre pays dvelopps et

pays en voie de dveloppement, il fallait 8. c.f. fin du point 8, Premer rapport du Groupe
d' experts, point 8 (fin).

aborder les problmes fscaux sous un angle 9. Premierrapportdu Grouped'experts,pointi6.
autre que celui de la structure convention- Io. Idem, pont 32.
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moyens de faciliter la conclusion de con- Au cours des discussions, d'mportantescon-

ventions fiscales bilatrales. Iln'avaitaucu- tributions ontt apportes par les pays en

ne intention, ce stade des travaux, d'adopter voie de dveloppement, notamnent par
des positions dfinitivesni, en particulier, de les reprsentants de l'Inde, du Pakistan et

prendre des dcisions.12 En outre, dans la d'Isral.Onen retrouvela trace danslesamen-
conclusion du rapport, il a t soulign une dements dposs et concernant la convention
fois deplusquel'onpouvaitconsidrercomme type de l'OCDE, sur laquelle je reviendrai
plus important encore que les points sur les- ultrieurement. Sans vouloir commettre

quels un accord avait t ralis, le fait que d'injustice, je me permettrai de rappeler que
l'on ait pu constater l'existence d'une com- le reprsentant nerlandais, M. W.H. Van
prhension mutuelle et d'une juste appr- den Berge, membre du Conseil d'Etat ner-
ciation des diffrents points de vue exprims landais et ancien Secrtaire d'Etat aux Finan-
et que ceci ne pouvait que faciliter la con- ces, qui avaitt dsign comme rapporteur
clusion dans l'avenir des conventions fiscales par le Groupe, ainsi que le trs efficace secr-
bilatrales,13 tariat et ses conseillers ont apport une con-

tribution si importante qu'il a t possible
COMPOSITION DU GROUPE d'tablir un rapport, lors des demiers jours
Selon les termes de rfrence tablis par de la confrence.
.ECOSOC, le Groupe d'experts devait tre

compos d'experts et de fonctionnaires des PASD'AFFRONTEMENTENTRE DEUX

,contributions ds pays dvelopps et des CAMPS OPPOSES

:pays en voie de dveloppement, reprsen- D'une manire gnrale, on peut dire que
tant d'une manire adquate des rgions les pays en voie de dveloppementont form
diffrentes et des systmes fiscaux diffrents. un groupe relativement homogne5, alors
.Ils devaient tre dsigns par leurs gouverne- que les pays dveloppsont pris dans certains

ments, mais agir en leur qualit personnelle. cas des positions trs diffrentes. Un des
Sur les dix-huit pays qui taient en mesure points de divergence les plus marqus entre

d'envoyerdes reprsentats, huit taient des les paysdveloppsat constat au cours de
pays dvelopps et dix des pays en voie de la discussionsur le Tax sparing credit. Cette
dveloppement, ainsi qu'il est indiqu ci- question a d'ailleurs constitut un des som-

dessous.14 mets des discussion qui eurent lieu au cours

de la deuxime semaine, notamment celle
Pays dvelopps Paysen voie de

dveloppement II. Idem, point 20.

Etats-Unis Argentine I2. Idem, point I8.

Japon Chili I3 Idem, point II4.

Royaume-Uni Ghana I4 Pour la dfnition de la notion de pays en

voie de dveloppement, voir UN Statistical
Suisse Soudan Office Publications, notamment le Statistical
Sude Inde Yearbook. Voir aussi United Nations, Trade
Pays-Bas Pakstan Prospects and Capital Needs of Developing Coun-

France Philippines tries (TD/34, supp. I); WorldBank Annual Report

Rpubliquefdrale Isral I968, p. 3 I; CahiersIFAXLVIIIb(Paris, I963)
c.f Premier du Groupe d'experts, pointd'Allemagne Tunisie

I5 rapport
58.

Turquie I6. c.f. par exemple, idem, points 38 et 49
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qui a oppos le Professeur Surrey, des Etats- on prendre pour base la convention type de

Unis, M. H. Debatin, de la Rpublique l'OCDE de I963, ou devat-on s'en carter

fdrale d'Allemagne qui ont tous deux compltement En fait, l'excellent Rapport
voqu les avantages et les inconvnients du Gumpel avait djpris le modle de l'OCDE

Tax sparing credit d'une manire trs conme point de dpart en ce qu conceme

loquente et convaincante. On peut trouver les diffrentes sources de revenus, nais il

une allusion ce sujet dans la partie VII du fournissait un grand nombre de renseigne-
rapport - Moyens d'viter la double im- ments en ce qui concerne les points sur les-

positon et nesures d'encouragement aux quels on s'tait cart de ce modle dans les

investissements#7 conventionsentre les pays industrialiss,entre

Je me permettrai de rappeler ici l'opinion les pays industraliss et les pays en voie de

exprim par le Professeur van den Tempel, dveloppementet entre pays en voie de d-

prsident du Comit fiscal de l'OCDE, qui veloppement eux-mmes. Grce l'attitude
a dans le tribut publi en l'honneur de trs constructive adopte par les reprsen-
mon prdcesseur la chaire de lgislation tants des pays en voie de dveloppement,
fiscale et financire de Rotterdam, le Profes- l'opinion de la majorit a t que, pour re-

seur Bernard Schendstok, a rdg en ner- prendre les termes du rapport, le modle de

landais un trs intressant article sur nos re- l'OCDE constituait le meilleur cadre dis-

lations dans le domainefiscal avec les pays en ponible pour les discussions.19 On disposait
voie de dveloppement. Le professeur van ainsi d'une base trs solide pour les discus-

den Tempel crivait ce qui suit au sujet du sions et ceci a certainement contrbu dans

Tax sparingcredit: une large mesure au succs de la premire
Cette diffrence de perspective - l'octroi de runion. Les pays en voie de dveloppement
privilges particuliers, par opposition la auront sans doute compris qu'en faisant cette

reconnassance pure et simple de la comp- concession, ils ne se plaaient pas au dpart
tence de l'autre Etat en mat:ire fiscale - con- dans la situation la plus favorable. Il est donc

duit parfois dans les discussions une con- fort comprhensibleque le rapport fasse ob-

fusionabsolue dans les termes employs,18 server que:
On peut dire qu'au cours des dscussons de Deux membres ont estim, cependant qu'en
Genve, cet cueil fut vit, ce qui peut tre dpit des mrites de la Convention type de

considr en soi-mme comme un succs. A l'OCDE, il fallait rechercher des solutions

mon avis, Van den Tempel a raison lorsqu'l entirement nouvelles reposant essentielle-
fait remarquer que les objections les plus
srieuses des Etats-Unis l'encontre du Tax I'7 c.t. iden points 1o4 I07 du prenier rap-

sparing credit ne s'appliquent pas dans le port du Groupe d'experts. Au point Io5, c'est

cas des pays dvelopps qui font usage de la bien entendu, un reprsentant des Etats-Unis qui
mthode d'exemption(op. ct. p. 247). s'exprime.

I8. AJ. van den Tempel, Onze fiscale betrek-

kingen met de ontwikkelingslanden,in Fiscaal-
LA CONVENTION TYPE DEL'OCDE, COM- economische opstellen, aangeboden aan Pro. Dr. B.

ME POINT DE DEPART Schendstok (Alphen a/dRijn, Holland, Samsom,

Un des problmes les plus mportants ren- 1966)
Premier rapport du Groupe d'experts, point 18.

contrs par le Groupe d'experts tait bien 9.
Voir rapport du Comit fiscal de l'OCDE: Pro-

entendu de dcider sur quelle base les dis- jet de convention de double imposition concer-

cussions devaient tre poursuivies. Devait- nant le revenu et la fortune, 1963.
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ment sur le principe de l'imposition par le L'mportance du rle que peuvent jouer les
pays de la source. Ils ne pensaient pas que la mesures unilatrales, aussi longtemps qu'il
tche confie au Groupe pourrait tre ac- n'existe pas de conventions, n'a pas t suf-
complie de faon satisfaisante en revisant fisammentsouligne.Dans le tLapport Gum-
seulement la teneur de la Conventiontype.20 pel, on a mmet jusqu'parler du caract-

Quiconque se souvient de ce qu s'est pass re inadquat des mesures unilatrales ( ne

lors de la phase fnale des travaux de la So- suffisentpas) ence qui concernela protection
cit des Nations, lorsque les pays de l'Am- contre la double imposition,s8Quel que puis-
rique du Sud optrent pour le principe de se tre le bien fond de certaines de ces ob-
l'imposition la source, n'auront pas de dif- servations, il convient de remarquer qu'elles
ficult reconnatre, dans ces deux membres ont t faites en se plaant dans l'optque
loqents, les reprsentants de l'Argentine et des pays qu pratiquent le systme du
du Chili! Leur position se situe dans la logi- crdit.
que du projet de Mexico. On peut mme Van den Tempel a tout fait raison de faire
aller jusqu'dire,avec Carrol1 remarquer que pour les pays en voie de d-
Les experts des pays en voie de dveloppe- veloppement la raison de conclure des con-

ment ont repris, pour l'essentiel, en 1968 les ventions rside prcisment dans le traite-
mmes arguments que ceux que leurs pr- ment fiscal que l'autre partie, c'est--dire le
dcesseurs espagnols avaient fait valoir en pays industrialis, leur accorde en ce qui
I928 en faveur de la reconnaissancedu droit concerne les recettes fiscales tires des nves-
exclusif de ces gouvernements aux recettes tissements effctus dans le pays en voie de
fiscales produites sur leurs territoires ou, en dveloppement. Les facilits qu'il concdent
tout cas, d'un droit de prioritdans ce sens.21 en matire fiscale seront-elles honores par
Avant de passer l'examen plus approfondi le partenaire contractuel Il estime au de-
de certaines sources de revenus, je voudrais meurant que les conventions ne font qu'en-
formuler une ou deux critiques sur les pro- traner pour ces pays la perte de fonds qui
blmes de caractre gnral soulevs par sont djmodestes au dpart.24 Les buts que
l'important rapport de Genve du Groupe poursuit un pays en voie de dveloppement
ad hoc des Nations unies des experts fiscaux. en concluant une convention fiscale sont

donc diffrents de ceux qui inspirent les pays
Premire critique: les mesures unilatrales n'ont ndustrialiss. En effet, le principe de la rci-
pas retenususammentl'attention procit ne joue pas non plus. Pour cette rai-
Ds l'poque de la rsolution d'ECOSOC sn galement, les mesures unilatralesadop-
tablissant le Groupe d'experts, le rle im- tes par les pays dvelopps,notammentdans
portant que peuvent jouer les mesures uni- la mesure o il n'existe pas gnralementde
latrales particulires pouvant tre prises, a dispositions unilatrales applicables tous

t, mon avis, sous estirn. Le prambule
exprime l'opinion 20. Idem, point I9. Cette opinion est galement

que tous les gouvernements des Etats exprime points exemple.... aux 27 et 33, par
membres de l'Organisationdes Nations unies 2 1. c.f. Bulletin,avril 1969, page I64
ont un avantage rel ce que les nesuresuni- 22. Rsolution d'ECOSOC 1273 (XLIII) reprise
latrales visant remdier la double mpo-

dans l'Annexe I du premier rapport du Groupe
d'experts.sition soient remplaces par des conventions
23. c.f note 3.

bilatralesou multilatrales.22 24 c.f rfrence 18.
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les revenus trangers, revtent une grande tions seraient concluesds que possible.27
importancepour les pays en voie de dvelop- Offermann soulve galement le problme
pement. Les Pays-Bas, par exemple, pourrai- des pertes. En outre, il convient de noter les
ent apporter leur contributon en octroyant arguments qu'il avance en faveur de l'aug-
des crditspour les mptspays dans les pays mentation du nombre des fonctionnaires
en voie de dveloppement sur les dividen- dans les servces des Minstres des Fnances

des, les intrts verss ou les royalties. En qui s'occupent des questions fiscales sur le
outre, un point mportant est soulev par le plan intemational. Cette remarque vaut cer-

traitement des pertes dfinitives sur les ta- tainementpour les Pays-Bas.
blissements permanents et les fliales tran-

gres.25 Cette question du traitement inter- Deuxine critique: coordination insufsante
national des pertes est extrmement impor- avec la poltique gnrale en matire d'aide co-

tante mais complexe. Le Groupe d'experts nonlique

n est pas all plus loin dans l'tude de ce pro- Il convient de remarquer qu'il existe une

blme et s'est born le classer sous la rubri- certaindistinctonentre l'tude

que autres questions. (Le Groupe est con- a) des systmes fiscaux effectivement appli-
venu que cette question devait faire l'objet qus dans les pays en voie de dveloppement
d'une nouvelle tude et d'une nouvelle dis- et

cussion).2o Permettez-moi cet gard d'atti- b) celle des problmes de double mposition
rer votre attention sur la confrence donne qui se posent entre pays dvelopps et pays

par Reinhard Offermann: Fragen der Er- en voie de dveloppement.
tragsbesteuerung deutscher Direktinvesti- Bien entendu, il existe un len entre ces deux
tionen in Entwicklungslndern, et publie questions, notamnlent en ce qu concerne le
dans la Fiscalit du March Commun de d- problmede l'encouragementaux investisse-
cembre I968. Offermann nous a inform ments dans les pays en voie de dveloppe-
qu'une enqute effectue parmi les mem- ment. On peut dire que pour les conoms-
bres d'une fdration d'employeurs alle- tes, les spcialistes du dveloppement et

mands a fait apparatre que les arrangements beaucoup d'autres experts, les systmes fis-
allemands unilatraux avaient grand besoin caux en usage dans les pays en voie de dvel-
d'tre amliors. De mme que Van den oppement revtent un intrt primordial.
Tempel, il suggre des moyens pour viter Un grand nombre d'tudes sont et ont t
de dvoiler tous ses atouts avant d'entamer consacres ce problme. Elles soulvent un

les futures ngociations sur les conventions: grand intrt dans de nombreux milieux.
a) Dans une loi traitant de l'imposition des Malheureusement,on ne peut en dire autant

revenus produits dans les pays en voie de des problmes qui concernent la double im-

dveloppement, les mmes concessions en position. Le nombre de personnes qui s'int-
matire fiscale devraient tre fixes que cel- ressent ce sujet est gnralement limit.
les qui sont accordes aux pays en voie de Ceci peut s'expliquerpar le fait qu'il s'agit de
dveloppementaux termesd'uneconvention; problmes revtant un caractre hautement
la loi serait applicable pendant une priode technique. Il n'en faut pas moins le regret:-
dtermine.

c.f rfrence
b) La loi ne serait pas applicable l'gard de 25. I8.

26. Premier rapport du Groupe d'experts, point I I 2
certainspays en voie de dveloppementnom- (d).
nment dsigns, avec lesquels des conven- 27. c.f RapportGumpel, points 3 I et 42 (fn).
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ter.28 Aussi bien du point de vue scientifique des conventions fiscales entre les pays dve-
que du point de vue politique, il est souhait- lopps et les pays en voie de dveloppement
able que l'ntrtpour ces matires et la con- devraient tre examinds dans le contexte des
naissance des problmes concemant la dou- relations conomiques particulres entre

ble imposition se gnralisent. Pour ma part, ces pays et en tenant compte de la ncessit
je ne suis pas tout fait d'accord ce sujet d'encourager les investissements trangers
sur l'une des affirmations contenues dans le dans les pays en voie de dveloppement.80
rapport gnral (qui est par ailleurs excellent Un bon exemple rcent qui prouve quel
et qui fera date dans ce domaine) prpar point ce problme est li ces derniers as-

par M. Klimowskypour le congrs de Jru- pects peut tre trouvdans le rapport labor
salem de I961 et concernant les mesures uni- parl'ancienSecrtaireGnraldel'OTAN,le
latrales destines viter la double inposi- nerlandaisDirkU. Stikker,pour CNUCED
tion, notanment en ce qui concerne les as- II -Ler3ledel'Entreptiseprivedans les Inves-
pects fiscaux des relations entre les pays ex- tissements et dans l'Encouragement aux Expor-
portateurs de capitaux et les pays en voie de tationsdans les Pays en voie de Dveloppement.3
dveloppement. (Cahiers vol. XLIII) M. Les problmes en cause ne peuvent tre
Klimowskycrit ce qui suit (page 43): tranchs l'aide de considrations d'quit
En laborant le prsent rapport, il est de- ou de concepts abstraits de justice.32 Le con-

venu de plus en plus vident qu'il fallait cept de partnership for progress s'applique
adopter une position rsolue et exclure du galementici.S3
traitement du sujet toutes dlibrations et On peut se fliciter de retrouver un esprit
propositions qui risqueraient d'acqurir de pratique en parcourant le rapport du Groupe
l'importance pour motiver des opinions g- ad hoc des experts fiscaux. Examinons main-
nrales exprimes dans les dbats publics tenant ce rapport brivement en ce qui con-

propos des privilges et obligations des deux cerne les sourcesparticuliresde revenus.

groupes de pays et les relations existant entre

eux.

Si je comprends bien, l'ide qu prdomine
28. Lutz Kllner, Grundfragender Finanzpoli-
tik in Entwickltngslndern, dans Schmollers

dans ce domaine est que les problnes ne Jahrbuch, volume 83, I (I963) et dans Bruno
peuvent tre rsolus que si on les situe dans Fritsch (ed.), Entwicklungslnder (Kln/Berlin,
un contexte plus large. A mon avis le pre- Neue WirtschaftlicheBibliothek, 1968) souligne
nier rapport du Groupe ad hoc d'experts l'importance des conventions sur la double m-

Voir aussi R. Goode, Taxation andfiscaux n'offre pas encore de possibilites
. ' suf- position.

Economic Development, Proceedings of the 46th
fisantes ce sujet. Les pays en voie de dve- Annual Conrence qfthe National Tax Association.
loppement font valoir que les conventions USA and in Readings in Economic Development
fiscales devraient tre ncorpores dans les (Belmont, 1963).
systmes fiscaux des pays signataires et consi- 29. Premier rapport du Groupe d'experts,points 25

26 - c.f. point I05 (fi).dres dans le contexte de la politique gn- 30. Idem, pOint 22.

rale en matire d'aide conomiqueaux pays 3 I. Document de l'ONU (TD/35/Rev. I) Sales
en voie de dveloppement,mais les pays d- no. 68.II.D.9 - Chapitre IV - TaxationAspects
velopps ne manifestent aucune raction, n est galement publi dans le Bulletinfor Interna-

tionalFiscalDocumentation(septembre I968).dans un sens positif, ni dans un sens ngatifs
32. RapportGunpel, point 53.

Bien entendu, un accord gnral a t enre- 33. Voir Prface de Cabot Lodge l'ouvrage de
gistr sur le fait que les objectif et les termes Pierre Uri, PartnershipfrProgress(1963).
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REVENUS INDUSTRIELS ET COMMER- uncertainnombred'amendementsenvued'-
CIAUX largir la notion d'tablissement stable con-

La premre semaine de travail du Groupe tenue dans la convention type de l'OCDE.

d'experts a t consacre, pour l'essentiel, Les reprsentant:s des pays dvelopps les
l'tude des diffrents aspects des revenus in- sont mis en garde contre la tendance saper

dustriels et conmerciaux. Ici, nous devons la notion d'tablissementstable, mais ont re-

mentionner un premier point important sur connu qu'il convenait de raliser un certain

lequel un accord at ralis. A part les deux quilibre entre les diffrents points de vue.85

reprsentants sud-amrcains dj nention- La bonne volont dont ls ont fait preuve en

ns, il at gnralementconvenu que seuls admettant ce point de vue-djexprim par

devaient tre mposs les bnfices obtenus un grand nombre de ces pays dans les con-

par l'intermdiaire d'un tablissement stable ventions conclues avec les pays en voie de d-
ou mputables de toute autre manire un veloppement-a fourni matire une dis-
tel tablissement.s4 cussion anime sur les diffrents amende-
Bien entendu, cet accord sur un point fonda- ments la convention type de l'OCDE. Je
mental ne signifie pas qu'un accord a t me bornerai ici examiner un petit nombre
galement ralis sur la dfnition de la no- de ces amendementset relever les points les

tion d'tablissement stable ou sur le probl- plus marquantsdes discussions.
me de l'attribution des bnfices. Ce ne fut Le premier amendement propos par l'Inde
en aucune manire le cas. Comme beaucoup avait trait au chantier de construction ou de

d'entre vous le savent, le paragraphed'ntro- montage et contenait deux suggestions. La

duction de l'article 5 de la convention type premre suggestiontait de fixer un dlai de
de l'OCDE de I963 dfnit le terme ta- six mois (au lieu des douzemois prvus par la
blissement stable d'une manire trs large convention type) en ce qui concerne la con-

comme une nstallation fxe d'affaires o struction ou les projets de montage ainsi que

l'entreprise exerce tout ou partie de son les activits de direction dans ce domaine. La

activit. Cette dfinition gnrale est com- seconde suggestion tait de reconnatre au

plte par une liste d'exemples destins pays dont provenaient les capitaux le droit
l'illustrer. Cette liste ne doit pas tre consi- d'imposer les bnfices tirs de l'installation,
dre comme exhaustive. En suivant le de la mise en place ou de services du mme
mme processus, il y a une rgle gnrale genre, fournis l'occasion de la vente des

comportant des exemples dcrivant des acti- machines ou de l'quipement, de la mme

vts ou nstallatons qu ne consttuent pas manire que si ces services constituaient un

un tablissementstable. tablissementstable, condition que les frais
L'ensemble de la question, avec l'historique d'installationsoient suprieurs Io pour cent

du problme et un court rsum de la situa- du prix de vente des machinesou de l'quipe-
tion qui rgne dans un certain nombre de ment livres.

pays, est expos de manire concise dans le La premire suggestion concernant un dlai
Rapport Gumpel (points 96 et suvants) qui de six mois a rallilessuffrages (et ceci prouve

passe galement en revue les clauses que l'on un fois de plus d'une manire intressante

peut rencontrer dans les conventions les plus qu'il n'y avait pas deux camps distincts) de
rcentes dans ce domaine.
A la runion de Genve, les reprsentants des 34. Premierrapportdu Grouped'experts,point31

pays en voie de dveloppementont introduit 35. Idem, point 35 (fn).
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certains des reprsentants des pays dvelop- questions, les pays en voie de dveloppement
ps. Agissant dans l'esprit des termes emplo- ont obtenu le soutien de pluseurs reprsen-
ys par Cabot Lodge, que j'ai dj cits, ils tants des pays dvelopps.
ont dclar: Conme aucune question de La convention type de l'OCDE exclut de la
principe ne se posait, une attitude plus prag- notion d'tablissementstable tout agent sala-
matique semblait justifie.36 Sur ce point, ri et non habilit passer des contrats ainsi
le Rapport Gumpel indique que ce dlai a que tout agent non salari agissant dans le
djt ramen sx mois dans onze con- cadre normal de ses activits. L'amendement
ventions, et trois dans quatre autres, alors le plus ambitieuxat dpos par le Pakistan
que quatre autres conventions ne prvoient et concernait le cas de l'agent, salari ou non,
aucun dlai. Cette questionde dlaime parat dont la tche habituellene consiste recueil-
constituer un de ces points sur lesquels un lir des commandes que pour une entreprise
compromis peut tre ralis par voie de n- ou pour un groupe d'entreprises associes.do

gociations bilatrales. La mme observation Permettez-moi de rappeler la rsolution du
s'applique une clause contenuedans l'amen- Congrs de Stockholmde I967, qui ne con-

dement isralien et selon laquelle on peut tenait aucune observation concrte sur ce

considrer qu'il y a tablissement stable si dernier point,41 mais comprenait cependant
une entreprise dtient un nombre important le passagesuvant la section III:
de machines ou d'importants quipements Le Congrs reconait que l'mposition des
destins tre utiliss sur le territoirede l'au- entreprises ayant une activit dans plusieurs
tre partie contractante. Cet amendement est pays pose des problmesparticuliersauxpays
d'ailleurs peu satisfaisant sur le plan rdac- en voie de dveloppementen sorte qu'il con-

tionnel.37 viendra d'apporter certains amnagements
La deuxime proposition de l'Inde concer- la dfinition standarddel'tablissementstab-
nant le droit d'imposer les bnfices tirs le dans le cas de conventions conclues avec

des travaux d'installation,si les frais d'nstal- ces pays; estime toutefois qu'une harmonisa-
lation dpassent un certai pourcentage du tion de la dfnition de l'tablissementstable
prix de vente de l'quipement, me parat 36. Idem, point 38 (fin).avoir une porte plus grande. En fait, cette

37. L'amendement se lit comme suit. L'expres-
proposition me parat incompatible avec sion tablissementstable cornprend:
la notion d'tablissement stable.38 Dans (I) ...

ce mme contexte, je voudrais attiter votre (2) Qui maintient d'importants quipement
ou machines pour son usage dans l'autre Etat

attention sur la dclaration faite par M.O.P.
contractant.C.f. galementlaconventionnon

Vaish, de l'Inde, au cours de la discussion sur ratifieentre Isral et les Etats-Uuis,signe en

le second sujet, lors de notre congrs de I965 (RapportGumpel, point 137(fn)).
Stockholmen ][967.39 38. Premier rapport du Groupe d'experts,point 42.

D'autres amendements mportants dposes
' 39. Cahiers IFA, tomeLIIa, page IO3.

A avis, l'amendement de l'Inde
par l'Inde, Isral et le Pakistan concernaient 40. mon ne se

rapporte qu'aux agents salaris. C.f. galement
les paragraphes 3,4et5de l'article 5dela la fn de II, paragraphe I, de l'amendement du
convention type de l'OCDE. J'aimerais atti- Pakistan.

rer votre attentionsur deuxpoints seulement. 4I. CahiersIFA,TomeLIIa, page 128. La section
I unLe premier poirt concerne les agents et le IV, point de la rsolution mentionne autre

amendementdpos la fois par l'Inde et par le
second les compagniesd'assurance. Ces points Pakistan (c.f. Premier rapport du Groupe d'experts,
sont galement ntressats car, sur ces deux point 53 (fin).
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est souhaitable dans ce cas galement et ex- par ceux qui taient opposs cet amende-

prime en consquence le voeu que des tra- ment. Il est simplementndiqu qu'en ce qui
vaux soient entrepris par un organisme in- concerne ce problme, les membres des pays

ternational en vue de l'laboration d'une dvelopps ont adopt une position diffren-
dfinition uniforme, tenant quitablement te. Toutefois, certains d'entre eux n'taient

conpte des intrts des Etats en prsence tout pas opposs au principe contenu dans cette

en encourageant les relations conomiques propositionet seraient disposs donner leur
sur leplan intemational.D accord sur ce point si une mthode raisonna-

J'estime que, prcsment dans ce secteur des ble pouvait tre dfinie en ce qui concerne le

changes, il serait tout fait appropri que problmede l'attributiondes bnfices (point
les pays en voie de dveloppement assent 49). Bien qu'il s'agisse d'un problme de
certaines rserves. Ce point devrait faire l'ob- caractre technique, je crois qu'il devrait

jet d'une nouvelle tude de la part de l'IFA galement faire l'objet d'une nouvelle tude.
et du Groupe d'experts (notamment la ques- En ce qui concerne l'attributiondes bnfices
tion de savoir si la dfinition devrait com- industriels et commerciaux un tablisse-

prendre les agents qui travaillent pour une ment stable et la dfinition de ces bnfices,
seule firme, qu'ils dtiennent ou non un on doit constater que le rapport du Groupe
stock de marchandises). d'expert:s est peu loquace, compte tenu de
Dans la dfnition qu'elle donne de l'tablis- l'mportance de ces questions. Cependant,
sement stable, la conventiontype de l'OCDE des amendements irnportants et dtailles
ne mentonnepas les compagniesd'assurance. l'article 7 de la Convention type de l'OCDE
En fait, dans un grand nombre de conven- ontt dposs par l'Inde sur la table en fer

tions, il existe des clauses concernantles com- cheval de l'une des salles de confrence du

pagnies d'assurance, mme dans les conven- Palais des Naons.

tions conclues entre pays dvelopps. Un En ce qui concerne la dfinition des bnfices
amendementsoums pas l'Inde contenait une industriels et commerciaux, le groupe s'est

proposition selon laquelle ces compagnies born dclarer qu'un accord avait t enre-

devraient tre considres au sein de l'Etat gistr sur le fait que la notion de bnfices in-

comme des tablissements stables, si la com- dustriels et conmerciaux devait faire l'objet
pagnie considre peroit des primes sur le d'un nouvel examen.2 Pratiquement, il en

territoire de cet Etat au titre de l'assurancede va de mme en ce qui concerne la dduction

risques situs sur ce territoire, par l'interm- des frais et la dtermination des bnfices.
diare d'un employ ou d'un reprsentant L'accord semble avoirt plus net en ce qu
possdant un statut de salari, mme s'il n'est concerne le rejet de la doctrine de la force

pas normalementhabilit conclure des con- d'attraction en faveur de la rgle du lien
trats. Cet amendement va plus loin que le effectif, telle qu'elle a t accepte dans le
textedu rapportpourraitle faire croire (point projet de l'OCDE ainsi qu'aux Etats-Unis

48), car il y a galement prsomption d'ta- depuis l'entre en vigueur de la loi sur les in-

blissementstable si la chose assure se trouve vestissements trangers de I966. (La Foreign
sur le territoire de l'Etat, mme si les primes InvestorsTax Act)ca.
sont payes autre part. Entre outre, les opra-
tions de rassurancese trouveraientexclues. 42. Premier rapport du Groupe d'experts,point 55

(fin).
Il convient de noter que, sur ce point, le rap- 43- Voir: Thefrce fattraction doctrine n the US

port ne fait pas tat des arguments formuls Tax Law today par Sidney J. Roberts (Bulletin
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Si nous essayons de porter un jugement sur cept. Je vous demanderai de consulter le
les rsultats des discussions de Genve en ce rapport pour ce qui concerne les discussions
qui concerne les bnfices industrielset com- qui ont eu lieu relativementaux professeurs,
merciaux, nous constatons qu'un accord, au tudiants et directeurs, qui sont certainement
sens strict du terme, ne semble avoirt ra- nombreuxdans cette salle, ainsi que relative-
lis plus ou moins que sur le principe, impor- ment aux artistes et aux athltes qui -peut
tant en lui-mme, selon lequel seuls doivent tre convient-il de le regretter-sont trop
tre imposs les bnfices (et dans cette seule faiblementreprsentsici.
mesure) dcoulant des activits d'un tablis-
sement stable ou imputables de toute autre BENEFICES TRANSPORTS MARITIMES

manire un tel tablissement, quelle qu'en Avant de passer a l'exanen de la trs impor-
soit la nature. Mais ce qui est dit dans les ob- tante question du revenu des nvestissements
servationsfinales est tout aussi vrai: (intrts, royalties et dividendes) je voudrais
Le Groupe a examin un grand nombre de faire quelques observations sur les transports
questions et a accompli des progrs consid- maritimes et les transports ariens, qui ont

rables pour ce qui tait d'identifer les pro- une tellemportancepour les communications
blmeset d'analyseret de rduireles points de entre les peuples et les nations, comme nous

dsaccord. (point 114) pouvons le constater nouveau l'occasion
Dans ce domaine, le Groupe d'experts devra de cette confrence.
faire preuve de beaucoup plus d'imagination Selon l'article 8 de la Convention type de
et de rsolution s'il veut parvenir des rsul- l'OCDE, les bnfices tirs des oprationsdes
tats. navires ou des aronefs en trafic internationa]
En revanche, et on peut s'en tonner, il en a ne seront mposs que par le pays sur le ter-

t tout autrement Genve en ce qui con- ritoire duquel est situ le sige de la direction
cerne l'impositiondes servicespersonnels. effective de l'entreprise. Les conventions

conclues entre pays ndustrialisssuiventcette

SERVICES PERSONNELS rgle troitement. En outre, dans la majorit
En ce qui concerne les services personnels in- des cas, les traits conclus entre les pays d-
dpendents (activits professionnelles) et velopps et les pays en voie de dveloppe-
aprs une discussion trs approfondie, les ment attribuent le droit exclusifd'mposerles
ponts de vue divergents ontt rconcilis bnfices tirs des oprations des navires au

et incorpors dans un texte compltement pays dans lequel se situe le sige de la direc-
nouveau qui remplace l'article 14 de la Con- tion de l'entreprise.Dans un petit nombre de
vention type de l'OCDE. Cet accord a t conventions,on a retenu le principe de lim-
facilementralis du fait que ce nouveau tex- position lh source, dduite de l'mptperu
te offre le choixentre deux solutions. dans le pays d'origine de l'oprateur. Ce
Bien que certains points puissent encore faire groupe comprend les conventions du Pakis-
l'objet de discussions ultrieures, l'article I 5 tan avec la l.publiquefdraled'Allemagne
de la Convention type de l'OCDE at ac- de I958, et avec la Sude, de la mme anne.

Dans un autre type de convention,le pays r-

duit habituellement de moiti l'mpt qu'il
de la International Fiscal Documentation (no-
vembre I967). C.f.S.S. Surrey, Past and Prolo- peroit sur les bnfices tirs des transports

gue n tax policy, Canadian Tax Journal (mars] maritimes internationaux.Cette mthode est

avril I969). suivie dans les conventions avec l'Inde et
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avec Ceylan. Comme l'indique le rapport du le revenu total de l'entreprise. Il s'agit d'un
Grouped'experts toutes ces solutionsportent problme grave, notamment du fait que,
le reflet de considrations relatives l'quili- dans les pays en voie de dveloppement, les
bre de la balance des paiements ou sont peut- imptssont souvent trs levs et que, d'autre
tre, pour certaines rgions, la consquence part, les bnfices totaux des compagnies de
de compromis plutt que la mise en applica- navigationsont souvent trs modestes. (point
tion de certains principes, et aucune ne peut 66)
tre considre comme un prcdent solide Dans cet ordre d'ides, on pourrait mention-

pour les conventons fiscales qui seront con- ner le rapportpubli dans Hansa de juin I969,
clues dans l'avenir. (point I78) selon lequel, d'aprs l'Association des arma-

Au cours de la discussion qu a eu lieu au sein teurs allemands, les compagnies de naviga-
du Groupe d'experts, un accord s'est fait tion allemandes sont soumises, dans plus de
jour pour retenir la rgle de l'OCDE pour vingt pays, l'applicationde la lgislation fis-
les transportsariens, mais nonpour les trans- cale qui y est en vigueur. Le rapport indique
ports naritimes. Seul un reprsentant d'un qu'il n'existe pas de convention de double
pays en voie de dveloppementtait dispos mposition avec l'Australie, le Vnzuela et

accepter cette rgle galement pour les b- Hong Kong et que la clause des 50% figure
nfices tirs des transports maritimes. Les re- dans les conventions avec Ceylan et l'Inde.
prsentants de plusieurs autrespaysenvoiede Pour autant que je sache, on peut trouver les
dveloppement ont dclar qu'ils n'taient informationsles plus rcentes sur ce domaine
pas en mesure de renoncer aux recettes, aussi particulier de la politique fiscale d'un grand
fibles soient-elles, tires de l'impositon des nombre de pays dans Double Taxation of
entreprisestrangresde transports maritime, Non-resident Shipping, une pubhcation sous

aussi longtemps que leur propres activits la forme de feuilles volantes de la Confrence
dans ce domainen'aurontpas atteint un stade maritime et baltique internationale, dont le
suprieur de dveloppement.La proposition sige est Copenhague, communique aux

faite par un reprsentantd'un pays en voie de membresde cette confrenceen octobre I968
dveloppement d'imposer ces bnfices sur avec la remarque qu' aucune responsabilit
une base de moiti-moitia tlonguement n'est assume quant la rectitude des indica-
discute. Les reprsentants de plusieurs pays tions fournies.
dvelopps ont fermement soutenu la solu- J'examinerai maintenant seulement deux ca-

tion adopte dans l'article 8, en expliquant tgories de revenus des capitaux nvestis, les
que les entreprises de transportsmaritimesne redevanceset les dividendes.
devraient pas tre menaces de subir l'appli-
caton de la lgislation fiscale des nombreux REDEVANCES

pays dans lesquels les oprations s'effectuent Le rapport est entirement brefsur la ques-
et que l'impositionau leu de la direction ef- tion des royalties. Un grandnombrede ques-
fective de l'entreprise tait galement prf- tions revtant une relle importance sur le
rable du point de vue des diffrentes admi- plan pratique et concernant les redevances de
nistrations fiscales. Si chaque pays se mettait brevets ne sont abordes qu'en surface. Or,

mposer un certain pourcentage des bn- on a pu constater une volution rapide dans
fices d'une compagnie de navigation, calcul ce donaine. Il est incontestable que, pour
selon sa propre rglementation, le total de certaines firmes mportantes des pays dve-
ces pourcentages pourrait fort bien dpasser lopps, l'mportancedes royalties a beaucoup
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augment au cours des dernires annes. On veloppement. Sur ce point particulier, les

enregistre, d'autre part, une tendance chez intrts des pays dvelopps et des pays en

certaines firmes des pays en voie de dvelop- voie de dveloppement semblent, dans une

pement, qui se bornaient jusqu'ici acheter large mesure, cheminer paralllement. Cer-

des produits auprs des pays dvelopps et tains reprsentants des pays en voie de dve-

qui naintenant avec l'aide du know-how loppement semblent donc partir d'un point
tranger entreprennentde les fabriquer elles- de vue raisonnablelorqqu'ils exprimentl'opi-
mmes sous contrat. On peut se fliciter nion que, compte tenu du fait que l'usage des
d'une telle volution, mais elle signifie ga- brevets et d'une technologie avance est in-
lement que les importantes dpenses enga- dispensable pour le dveloppement, une r-

ges au titre de la recherche par la rme ex- duction du taux applicable aux royalties se-

portatrice devront tre compensesnon seu- rait opportune, bien que l'on ne puisse faire
lement par le produit des ventes, mais aussi abstraction des aspects de ce problme sur le

par les revenus dcoulant des contrats. Le plan de la techniquefiscale. (point95)
Groupe d'experts devra certainement tudier Toute aussi importante que la question du
d'une manire plus approfondie les aspects taux de l'mpt est celle de savoir si, dans le

juridiques et conomiques des royalties ainsi cas de l'imposition la source, il sera tenu

que des redevances dans le cas des accords de compte des frais devant tre engags par la
know-how. firme qu fournit les services. Si l'on n'en
Reste la question de savoir si le point 93 du tenait pas compte (ou si l'on n'en tenait que

rapport est entirement exact: Il a gnrale- partiellementcompte) et si le pays dont pro-
ment t reconnu que les principes de base viennent les capitaux tait alors sollicit d'oc-

applicablesl'impositiondesredevancestai- troyer un crdit au titre de l'mpt tranger
ent semblables ceux qui sont applicables sur la redevance brute, ainsi que l'Inde l'a

pour les intrts. A mon avis le problmedes suggr, ce serait, comme l'a fait remarquer

royalties doit tre trait en fonction de ses M. Van den Berge, rapporteur du Groupe,
particularits.Trs judicieusement,le Groupe vraiment trop demander du pays de rsiden-
lui-mme souligne un certain nombre de ce.

facteurs particuliers. De mme, il fait ga- C'est en grande partie grce l'insistance du
lement remarquer que la firme fournissant Professeur Surrey, des Etats-Unis, qu une

des services sus contrat se trouve souvent enqute minutieuse devra tout d'abord tre

dans une forte position. Elle peut exiger l'n- effectue sur ces fits. De l, les vagues rsul-
sertion dans le contrat d'une clause garantis- tats obtenussur ce pojnt.
sant une rmunrationnette. En consquence Les observateurs auraent pu s'tonner de

l'imposition la source serait supporte par constater que les membres du Groupen'tai-
le dtenteur de la licence. Il s'en suivrait un ent pas trs forts en arithmtique lmen-

dsavantagepour la position de la firme dans taire. Une tentative (qui a d'ailleurs chou)
le pays en voie de dveloppement.Ainsi que de comparer l'mpt calcul sur une base
M. Locherde Suisse, 1'a fait observerau cours brute et celui calcul sur une base nette a en-

de la discussion, les bnficesplus levs que train une amusante confusion. Il en est sou-

cette firme raliserait du fait qu'elle a la pos- vent ainsi dans les confrences internationa-

sibilit de disposer du brevet ou du know- les, lorsque la fatigue commence se faire
how pourraient tre soumis au taux naxi- sentir chez les ngociateurs.
mumd'impositionpar le pays en voie de d-
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DIVIDENDES les pays en voie de dveloppement. En vue

Malheureusement, la section du rapport de parvenir un compronis sur ce point, et

consacre aux dividendes n'offre qu'un ple compte tenu galement de l'attitude assez

reflet des discussions qui ont eu lieu sur cette souple des reprsentants des pays en voie de

question qui revt une importance capitale dveloppementsur la question des royalties,
pour toute convention sur la double mposi- il semble raisonnable d'accepter un mpt li-

tion'4. Le Groupe fut loin de parvenir un mit, prlev la source sur les dividendes
accord. Sur ce point, dans le rapport lui- entre socits, ainsi que cela at prvu dans

mme, l'article de la Convention type de un grand nombre de conventions. Cepen-
l'OCDE concernant les dividendes n'est m- dant, nous ne devons pas oublier ce que la

me pas mentionn. Chambre de commerce internatonalea une

De faon trs catgoriqueet contrairement fois dclar:
la position qu'ils avaient adopte en ce qui On ne peut forcer les capitaux privs
concerne le problme des royalties, les re- s'investir dans les pays moins dvelopps; il

prsentants des pays en voie de dveloppe- faut que ceux-cilesatt:irent.47

ment ont dclar qu'en principe, les dividen- A cet gard, je n'ai past en mesure de re-

des devaient tre imposs uniquementpar le trouver dans le rapport une observation qui
pays dont proviennent les capitaux. Plusieurs avaitt faite par le reprsentantdu Pakistan,
reprsentants des pays dvelopps ont expri- qui a invit les autrespays en voie de dvelop-
m l'opinionqu'ence qu concerne les filiales pement ne pas mposer trop durement les
de leurs socits, installes dans les pays en dividendes entre socits et a fait remarquer

voie de dveloppement, ces pays devraient que le Pakistan avait diminu cet mpt au

se borner imposer les bnfices des fliales. cours des annes. Dan une autre observation,
Cependant,nous pouvons lire la fin de cette faite cette fois par l'un des reprsentants des
sectiondu rapport: pays dvelopps, il at dit qui personne ne

Les experts de pays dvelopps ont dclar pouvait chiffrer le montant des capitauxque

que, tout en restant fidles leur principe de ne sont pas investis dans les pays en voie de

base, ils n'en taient pas moins disposs dveloppement,de crainte d'une charge fis-

accepter une retenue la source, de montant cale ventuellementtrop lourde.
limit, sur les dividendes qu'une socit Si nous considrons le revenu des nvestisse-

verse une autre dans les pays en voie de ments comme un tout, il apparat trs claire-

dveloppement.4s ment que l'tude des diverses possibilits n'a

Ainsi, ls vont plus loin que la Chambre In- pas donn jusqu'ci beaucoup de rsultats. Il
ternationale de Commerce qui a dclar est galement ntressant de noter qu'aucun
plusieurs reprises que l'assujettissements des amendement la Convention type de

mpts supplmentaires des dividendes que l'OCDE n'at propos ce sujet. D'autres
des socits versent d'autres socits n'est

Voir: Panel freign nvestment in develop-
jamais souhaitable, que les socits intres- 44. on

ing countries,Amsterdam, I6-20 fvrier I969, Do-
ses se trouvent dans le mme pays ou dans cunent de l'ONU (E/4654 St/ECA/IIT), Sales
les pays diffrents.4 No E69 II DI2, point III.

J'estimepour ma part, qu'ilest trs nrortant 45 Premier rapportdu Groupe d'experts, pOint IOI.

que cette question des divdendes entre so-
46. RapportGumpel, point 76.

cits soit rgle d'une manire relatve- 47 Chambre de commerce internationale, Eli-
nnaton des doubles impositons- Nouvelles

ment uniforme entre les pays dvelopps et tapes, page I5.
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tudes sur un grande nombre de points sont vrait examiner les problmes particuliers de
encorencessaires,notarnmentsur la question caractre fscal.48 Quelle peut tre la contri-
de savoir si l'impt doit tre peru sur les bution de l'IFA dans ce domaie, pour lui
royalties (et intrts) nets ou bruts. Nan- permettrede jouer son rle consultatifauprs
moins, en ce qui concerne (les intrts) ro- des Nations unies Selon une rsolution du 6

yalties et dividendes,on ne peut pas dire qu'il juin I969, adopte par le 46me session du
n'y ait aucun espoir de parvenir encore Conseil d'ECOSOC, le Secrtaire gnral a

des solutions de compromis. tpr de convoquer une nouvelle runion
du Grouped'expertspour le dbut de I97O.49

CONCLUSIONS Le groupe, lui-mme, aurait souhait pou-
Dans mon expos sur les conventions fiscales voir se runir plus tt, et l'avait mme re-

entre pays dvelopps et pays en voie de d- command avec insistance. Nanmoins, ceci
veloppement, j'ai d ncessairement me li- prsentepeut-tre l'avartagede nous donner
miter l'examen de quelques-uns des princi- plus de temps pour prparer les travaux. A
paux problmes. J'espre cependant avoir l'occasion du Congrs de Jrusalem de l'IFA,
russi attirer votre bienveillante attention en I96I, un groupe d'tude spcial avaitt
sur les mportants travaux entrepris par le constitu pour examiner ces problmes, et la
Groupe d'experts des Nations unies sur les rsolution du Congrs de Paris de I963 y fit
conventions fiscales. Un comit s'est runi rfrence. Je me permettrais de suggrer que
Amsterdamdu I6 au 20 fvrier I969, sous les ce groupe soit ressuscit et invit soumettre

auspices des Nations unies, pour examiner le des documents sur un certain nombre de
problme des investissements trangers dans pointsparticuliersau Groupe des Experts fis-
les pays en voie de dveloppement. Il tait caux d'ECOSOC.
compos de personnalits drigeantes des Je voudrais concluremonexpospar une cita-
gouvernementsdes pays en voie de dvelop- tion de l'Acte finalede CNUCED I: A une

pement, de personnalits reprsentatives des poqueo les progrs scientifiquesont mis
nilieux d'affaires des pays industrialiss et de la porte de l'homme une abondance sans

fonctionnaires d'organisations internationa- prcdent,il est indispensableque les courants

les. Dans la dclaration approuve par le d'changesmondiauxcontribuent liminer
Comit, le Groupe ad hoc d'experts fiscaux les disparitsconsidrablesqui existentencore

est dsign comme tant l'organismequi de- entrelesnationssur le plan conomique.

48. C.f.note 44
49. VoirAnnexe.
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Annexe

Rsolution de l'ECOSOC

1430 (XLVI) Conventionsscales entre pays dveloppset pays
en voie de dveloppement

Le Conseilconomiqueet social, les Etats contractants en sont des stades trs

Rappelant sa rsolution I273 (XLIII) du 4 aot diffrents de dveloppementconomique et que
I967 concernant les conventions fiscales entre les intrts respectifs des Etats contractants en

pays dvelopps et pays en voie de dveloppe- matire de recettes fiscales devraient tre pris en

ment, considrationdans les conventionsfiscales,
Ayant examin avec satsaction le rapport intri- Rappelantsa rsolution486 (XVI) o il est recom-

maire du Secrtaire gnral (E/4630) ainsi que le mand que le principedu pays de la source soit

rapport du Groupe spcial d'experts des conven- le fondement principal des conventions fiscales
tions fiscales entre pays dvelopps et pays en entre pays dvelopps et pays en voie de dve-
voie de dveloppement(E/46I4) constitu par le loppement,
Secrtaire gnral en application de la rsolution Conscient de ce que le Groupe spcial de travail a

susmentionne, constitu une occasion exceptionnelled'changer
Notant avec intrt que le Groupe d'tude des Na- des opinions et d'tudier des formules nouvelles
tions Unies des investissements trangers dans et plus appropries,
les pays en voie de dveloppement, qui s'est Considerant que les travaux ont port sur un do-
runi Amsterdam du I6 fvrier au 20 fvrier maine tendu et que des progrs sensibles ontt

I969, a recommand que des questions fiscales accomplis au cours de la premire srie de dis-

particulires soient tudies par le Groupe sp- cussions sur les conventions fiscales en ce qui
cial d'experts des Nations Unies sur les conven- concerne la dtermination, l'analyse et l'att-
tions fiscales entre pays dvelopps et pays en nuation des divergencesde vues,

voie de dveloppement, Convaincu que l'esprit de comprhension et de

Ra#rmant l'intrt de conventions fiscales entre coopration qui prvaut facilitera considrable-

pays dvelopps et pays en voie de dveloppe- ment l'tude des questions non rsolues, prpa-
ment en tant qu'instrumentspropres faciliter le rant ainsi la voie une entente plus large et des
transfert de capitaux et de techniques et, de ce conventions fiscales mieuxquilibres,
fait, acclrer la croissanceconomique dans les I. Prie le Groupe de poursuivre ses travaux, tels

pays en voie de dveloppement, qu'ils sont dfinis au paragraphe I de la rsolu-
Notant avec inqutude que les progrs dansce do- tion I273 (XLIII);
maine sont cependant lents et marquent un re- 2. Prie le Secrtaire gnral de convoquer le.
tard par rapport l'expansion du commerce in- Groupe d'experts au dbut de 197o et de prendre
ternational et la ncessit d'assurer un taux de les dispositions financires voulues pour permet-
croissance plus rgulier dans les pays en voie de tre au Groupede poursuivre ses travaux;
dveloppement, 3. Invite le Secrtairegnral rendre compte au

Reconnassantque la notion de rciprocit qui est Conseil des rsultats de la prochaine runion du

applique dans les conventions fiscales entre pays Groupespcial.
dvelopps n'est pas galement valable lorsque
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DR. E. W. KLIMOWSKY:

INTERNATIONALESTATE TAXATION

Israel as a case study within the general franework

A. INTRODUCTION testator, donor or as heir or donee, legatee
I. Double taxation orginates from the clash or other beneficiary in the case ofgif or n-
oftwo or more taxationsovereignties. These heritance taxes.

sovereignties are usually original ones, viz. 4. The very foundation of chargeability, or

those of states, and not derivative ones, viz. sometimesonly its extent, may be dependent
bestowedupon municipalor similar authori- upon a social or politicalconnectionbetween
ties by the state. the person charged and the charging sover-

Whilst in the Soviet sector tle theory of the eignty, such as residence within its jurisdic-
fundamentally limited sovereignty,politi- tion or, n the case of individuals only, on

cally and otherwise, tries to get the upper their allegiance based on nationality or citi-
hand, the Western oriented states cling to a zenship. As a result, justifiably or not, the
concept of a basically equal and unlimited limits of most sovereignties are widely ex-

sovereignty according to which only the free tended over the borders of their respective
decision of a state may linit or otherwise territories. Ths holds good for such different
modify the exercise of its deliberations and fields of the exerciseof sovereigntyas crimi-
activities. The applicationof this principle is nallaw,where crimes against thesecurityofa
not disprovedbut ratherclearlyevidencedby state may be punishable even if comnitted
the conclusion of bilateral or multilateral within another sovereign state, and the
treaties, including those for the avoidance of whole residence system of income tax,
double taxation,by sovereignstates. which is universally applied in the countries
2. The objects of taxation in all those cases of Anglo-Saxon civilisation; even countries
may be: using, for purposes of income and capital
(a) specific activties, such as the production gains tax, the territorial system make special
of income or its receipt in the case ofncome efforts to enlarge the scope of chargeability
or capital gains tax, or the amountoftaxmay ofprofitable functions carried out abroad by
be moderatedby certain functionalmethods their residents. Israeli examples are: whole-
used in the production of profits as in the salers' export profits including those from
cases of laws for the encouragement of n- handling, assorting, packaging and transfer-
vestment or in the application of selective ring abroad(s. 4 ITO); profits from abroad
employmenttax; if the managementand control of the enter-

(b) specific forms of property as in the net prise are situated in Israel (s. 5(I) ITO); and
wealth tax or inheritancetax. services renderedabroad by an Israel resident
3-The chargeable persons, ndividuals or employee during four years since his leaving
legal entities, may be connectedwith one or Israel ifhis employer is a resident ofIsrael, or

more ofthose objects oftaxation in the most during a longer period ifthe employer is the
diversified ways, e.g. as owners, lessors, les- State of Israel or a public body or a national
sees, employers, employeesin the cases ofin- institution. (s. 5(3) ITO).
come and selective employment taxes, and as It is evident that the classic concept of tax

476



DR. E. W. KLIMOWSKY

territoriality, as formulatede.g. by Bille: Le the surplus ofassets over liabilities,and styled
principe de la territorialit des lois fiscales by the Estate Duty Law as balance of the

signifie que le territoire tatique constitue estate.

la fois le cadre et la limite (!) de l'exercice de The persons (individuals or legal persons)
la souverainet fiscale (La Souverainet, p. from whom estate tax is to be collected are:

I9 note 3 I), is nowadaysonlyqualifiedlycor- I) the administrator of the estate for the

rect. The same applies to his statement: le whole estate duty;
pouvoir d'autonomie fiscale est le contenu 2) the person (other than an heir) having
juridique et la consquencedu pouvoir poli- possession of estate property-t:heamount to

tique fiscal de l'Etat l'ntrieur de ses fron- be collected should not exceed the value of

tires (Bille, 1.c., p. 6). that estate property in his possession;
Of special pertinence to our present subject 3) the heirs up to the amount equal to their

is the Israeli estate tax. share in the estate duty, but not more than
the value ofestatepropertyin their possession

B. INHERITANCETAX at the time of the death of the deceased.

I. Following the general scheme drawn up Should, however, the heir have had more

in the introduction,we encounterno difficul- than his share in hs possession, the Director

ty in defning the object oftaxationmorts of Estate Duty may collect from him the

causa as the right to acquire property by the respectiveestate duty.
death of the previous owner coupled wth- Totheheirseitheroftwofacilitiesaregranted:
(a) a specific law ofinheritance(intestatesuc-

cession),or- A. Deduction

(b) a will, makng the beneficiary an her or a) a general reductionot the first IL IO,000.-

legatee. and an additional IL 15,ooo.- if the deceased

2. The special featuresofinheritancetax arise died by injury sustained by hostile action

from the fact that there are two principal against Israel.

forms ofchargeableentities: b) to the surviving spouse (including a di-

(a) the individual or corporate owner of in- vorced spouse) or to an unmarried person

heritanceor legacy rights, or- deemed to be a spouse-IL25,000.-.

(b) the estate which, not being a legal per- If the deceased had (as it is the case wth

son at all, nevertheless fulfils the task of an couples of mostly orenta] countres) two

assessee. legal wives, each of them is entitledas wdow

Whilst in most European states (e.g. Austria, to a deductionofIL 25,000.-. Had the deceas-

Belgium, France, W-Germany,Netherlands, ed not left a wdow as his lawful wedded

Norway, Portugal, Sweden) inheritance tax wife, but was (he or she) survivedby a person

is leved, there s n Italyand Spain both estate who was known publcly as his or her

and inheritance tax, and in the United Kng- cohabiteeand who had lived withhim or her

dom and the United States of America (as at the time ofhis or her death, and neither of

federal tax) estate tax only. them had had another cohabitee at that time,
that deduction will be allowed once only.

THE ISRAELI SYSTEM c) to each clild (legitimateor adopted) up to

his 22nd year-IL I 5,000.-. and thereafter-

I. The quantitativeextent IL lo,000.-, and an additional IL I7,500.- if

The assessee is the estate as such quantifedby the child is unable to support himselfowing
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to a physicalor mentaldefect. aa) those assets wlich the deceased, whether
d) in the case where the deceased left one or as non-resident or resident at his death, had
more grandchildren whose father had died acquiredwithforeigncurrencyasanapprov-
before the deceased, any such grandchild is ed investment whilst still being a non-resi-
entitled, if under 22 years, to a deduction dent, or within seven years afer having be-
of IL I5,OOO.- (amendment of I77.I969 in comeresidentinIsrael;
BookofLaws 565 P. I9O). bb) foreign currency transferred to Israel (or
e) IL 5,000.- to each of the survivingparents, assets thereby acquired) whilst being a non-

if tle deceasedhad been entitled to an allow- resident or within seven years from having
ance for them under the Income Tax Ordi- becomea resident;
nance. cc) assets belonging to a person who became
In order to protect the next-of-kn of the a resident after May Isth, 1948 (establish-
deceased and not to grant an undue advanta- ment of the State of Israel) and which were

ge to a person with whom a deceased when at hs death situated abroad and had been his
still marriedhad lived and left his whole esta- property when he still was a non-residentor

te or a greater part to that person, al1 these were later acquired with assets he has pre-
deductionsare allowedfor the next-of-kinof viouslyheld;
the deceasedonly, and only for an amountnot dd) assets acquired against foregn currency
exceeding tle value of the respective share in according to the decisson of the competent
the estate. Investment Authority under tle foregoing

provisions(sec. 55 InvestmentLaw).
B. Exemptions g) No estate duty is imposed on an estate

a) IL 50,000.- from the value ot the apart- which has been devolved upon a non-resi-
ment of the deceased not worth more than dent who is not an Israeli citizen provided
IL I5O,OOO.- with a marginal reliefup to IL that his state oZ residence exempts an indivi-
.200,000.-. dual of Israeli citizenshpand residenceor an

b) the whole estate property of a soldier or Israeli company from estate duty including a

police officerkilled in activeservice. gift from a dangerouslyill person (Succession
c) gfts or contributions to state and local Law Amendment (Succession of Non-re-
authorties; also to national, religious, social, sidents Law I959) Book ofLaws 284 of 15th
sport, science and educational institutions July, I959, P. I4o).
determined by the Minister of Finance and h) The same principle and condition ofreci-
approved by the Finance Committee of the procityprevails in the exemptionfrom Israeli
Knesset (Parliament). estate tax regardng property bequeathed to

dD religious and cultural objects left to heirs a foreign state or a local authority or a reli-
and not sold wthin five years. gious, educational, cultural, welfare, health
e) The shares ofa non-resdentn the capital or other public istitution in a foreign state,
of the recently established Israel Corpora- ifand to the extent that such state grants the
tionLtd.(HachevraLejisraelBe'm;Sefer same relief to the similar Israeli beneficiaries
HachukmNo. 561 of3rd July, I969, p. 15o). (sec. 6 B EstateDutyLaw).
f) Under the Law for the Encouragementof' i) In the case of a double taxationconvention
Capital Investments the following are ex- on estate duty on which the Israeli Minister
cluded from the computation of tle value of Finance has given notifcation, the states
of the estate: which are the convention parties or local
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authorities, religious, educational, cultural, remedy for its cure, is not so much the over-

welfare, health or other public institutions in lapping of several tax jurisdictions, as the
the states of the contracting parties are Report on the Mexican Conventionof I943

exempt (or enjoy a reduction) from Israeli had formulatedt (Publications de la Socit

estate duty (sec. A ofthe Estate Duty Law). des Nations C2M2 I945 II quoted by Bille,
1.C., p. 23, note 58) but that fiscal sovereignty

2. The territorialextent is not, but should be, restricted to its own

In tlfis connection Israel adheres fully to the territorial limits. Even should tlais goal be
residence system. The estate of a resident attained, which seems most unlikely, the

comprises, for the purposes ofestate tax, his developing countries would not lose thereby
whole property wherever situated, includ- one of their most cherished means to attract

ng immovable property. The estate of a foreign capital, viz. the exemption,complete
non-resident s restricted to the property si- or partial, from income tax or estate duty of
tuated in Israel. non-resident investors, such as e.g. Israel has,

for duty purposes, stipulated generally in

DOUBLE TAXATION AGREEMENTS sec. 55 ofthe Law for the Encouragementof

Capital Investment, 1959 (with numerous

The basic limitation of the fiscal sovereignty amendments) and now in sec. 7 of the Law

to the territorial boundariesof the respective for the Israel Corporation, I969, as regards
state has two importantconsequences: the holdng of shares in that corporation. It

a) the extraterritorial effect of fiscal duties is, therefore, somewhat surprising that this
remains restricted to the territory of the featurehas escaped attentionof the O.E.C.D.

duty-imposingstate; Fiscal Conmittee in their Report on Fiscal

b) the law--courts of a foreign state do not Incentves for Private Investmentin Develop-
even admit as justiciable claims for taxes ing Countries (Paris I965).
filedor otherwiseraisedbythatsovereignstate

whichhas createdanextraterritorialtax duty. PROPOSITIONS FOR THE AVOIDANCE OF

This latter subject has been discussed very DOUBLE ESTATE OR INHERITANCETAXA-

extensively in the judgment of Sir Raymond TION

Evershed, M.R., in Re Delhi Electric Supply
& Traction Co. Ltd. with the result that un- The Draft Convention of I966 approaches
der English Law (which is in this respect ap- the problem by way ofdividing the exercise

plied also in Israel) the Courts wouldnot be of the fiscal sovereignty between the con-

used as a means to collect taxes imposed by tracting states. It uses as criteria for that divi-
another State. sion pragmatically the various elements and
Double taxation with the same function or applies them in a given order of precedence.
its economic results is, paradoxicallyenough, The first and foremost is domicile which the
the direct consequence of the strict applica- deceased person has in one or both of the
tion offiscal sovereignty in its extraterritorial contracting states, such donicile to be deter-
extensioncoupledwith the merely intraterri- mined according to the law of that or those
torial applicability of the same fiscal sover- states. Should the deceased be considered to

egnty. have had his domicile in both such states,
It seems, therefore, that the real source of then should be decisive: (i) the state of his
double taxation, and at the same time the permanent home; (ii) next the state of his

479



ISRAEL: INTERNATIONAL ESTATE TAXATION

closest personal and economic relations; (iii) two states, taking into considerationthe per-
next his habitual abode; (iv) his nationality; sonal and economic interests of the deceased
and finally(v) the mutualagreementbetween and ultimatelyhs nationalty.Amostfavour-
the states claiming equal rights to the char- ed nation clause applies to bequests in favour

geabilityofthe estate. From this general rule, ofreligiousand educationalinstitutions.

for special parts of the estate the right to tax (b) An agreement with France in force since

is proposedto be given to the territorialprin- December 2oth, I963, published inin Israel in

ciple: immovable property and the perma- Kitv Amn No. 54I, Vol. I5 PP. 329 seq.,
nent establishment of an enterprise to be exempts from estate taxes legacies to charit-
taxed in and by the state where they are s- able and cultural organisations and institu-

tuated, and ships, boats and aircraftaccording tions.

to the place of effective management of the (c) Since April Ist, I966, an agreement has

enterprise. been in force with the Swiss canton ofBasle
Solutions in one or more of those lines are with the exemptionofpublicinstitutions.

not to be fund in the Israel Estate Tax Law

itself but in the actual and preparatory B. Agreementssigned
double taxat:ion agreements between Israel a) Agreement with Italy, signed on April
and other states. z2nd, I966,but not yet ratified.

b) Agreements are being negotiated with
BILATERAL AGREEMENTS .WITH ISRAEL a number of states, such as Austria and the
FOR THE AVOIDANCE OF DOUBLE ESTATE Federal lepublcofGermany.
TAXATION c) Negotiations about the signature of an

agreement with the United States ofAmeri-

A. Agreementsin force ca are being conducted.

(a) The only agreementofa generalcharacter The most important features from the Israeli
was that concludedwith Sweden. It has been point ofviewas a developingcountry, which
in force sinceJuly Ist, I96I, and was publish- it is seekng to secure n those agreements,
ed in Israel in Kitv Amn No. 46I, Vol. I3 are the recognitionbythe stateofresidenceor

pp 39I seq. A commentary by Sten F.W. nationalityofthe deceasedofthe Israeli estate

Bille and the present author was published tax exempted by the Israeli tax privileges,
in the Bulletin for International Fiscal Docu- such procedure being known as fictitious
mentation Vol. XIX (I965) Pp. 233-240. tax credit or tax sparing, and further, in

The agreement is based on the tax exemption the course of estate tax collection in Israel,
method. the deductionofsuch tax n the cases ofinte-
Immovable estate property is to be taxed in rest, divdend and royalties being due to the
the state where it is situated. Assets employed estate from Israeli sources.

in business, a profession, agricultureor fores-
try attributable to a permanentestablishment CONCLUSION

situated in Sweden are to be taxed jnin Sweden
only. Shares in a joint stock company are It is obvious that the diversity between the

chargeable in the state where the company systems ofsuccessionduties, viz. estate tax or

is incorporated. Other assets are dutiable in inheritance tax, and perhaps sti]l more the
the state of residence of the deceased. Other personal and territorial incidence of those
cases are settled by arrangementbetween the taxes and their scope and extent, represent
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to-day one of the most formidablesources of It might, therefore, be advisableto follow the

international double taxation. On the other advice given in I965 by Wolfgang Mersman

hand, it appears that the number of agree- that the special problems ofsuccessionduties

ments for the avoidanceofsuch double taxa- should be more intensively studied; this has

tion is small in comparisonwith the number been done in I966 by the Fiscal Committee

ofagreements relating to income taxes. This ofthe OECD, but the root ofthe trouble has

is evident fromthe Charton the Conventions not yet been treated,viz. theurgentnecessity
for the Avoidance og Double Taxation with to work for a harmonisation of succession

respect to taxes on estate and inheritances systems with the ultimate goal of their unifi-

between OECD-membercountries, Finland cation, as this has to a very considerable de-

and Liechtenstein as of February Ist, 1967, gree been achieved for turnover taxes by
published in European Taxation I967, PP. means of the more or less uniform tax on

60-6I. value added.
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NIZAR RAFEI:

INCOME TAX IN SAUDI ARABIA

Saudi Arabia is one of the few developing I. Zakat-Only Saudi nationals and Saudi
countries that has left tle door wide open firms are subject to this type of income tax.

for free enterprise. Non-Saudis have no right to requestsubsti-
Contrary to other developing countries in tution ofthis tax for other types oftaxes, and
the Middle East, Africa and South America Saudis are not entitled to request application
who went to the extreme in adoptingguided ofother types of taxaton in lieu of this one.

economicsystems and imposing rigid restric- The Zakat is due on the total income and
tions on the movement offoreign exchange, capital that have been retained for one year
Saudi Arabia still considers free enterprise to or over, and is charged at the rate of2.5% of
be the best and ideal of economic systems. this total income. The details of this type of
Increasing revenues from petroleumand po- tax and its applicationare determinedby the
litical stabilty have made adoption of the Shari'a law.
free enterprise system not only feasible but 2. Additional income tax: Ths tax is levied
also thriving. on petroleum and hydrocarbon producing
Although foreigners and foreign investment companies.
are legally prohibited to engageincommer- Additional income tax has its special regula-
cial activities, the inflow of foreign capital tions and as such, requires a special treatment.

has recently been increasing to meet the re- 3. Income tax: This tax is levied on the in-
quirements of the publc sector. Due to the comes of foreign individuals and firms, and
shortageofskilled manpowern the country, it is the subjectofthisanalysis.
western technology and expertise have also
been invited to participate in implementing II. INCOME TAX

various agricultural, water, communication (levied in accordance with the provisions of
and other developmentalprojetcs that require Royal Decree No. 332I dated 21.1.137o
a high level of eficienc and technological corresponding to 2.II.I950) and its amend-
know-how. ments).
For all the above cited reasons, it is necessary The Decree differentiates between three
and even imperative for foreign individuals major types ofincome:
and firms engaged in business activities in I. Income accruing from work i.e wages,
Saudi Arabia to acquaint themselves with salaries etc. This type of income is knownas

the tax structure ofthe country. This would personal ncome.
not only help verify their obligations, i.e. 2. Individualincomeaccruing from:
vis--vis the Kingdom of Saudi Arabia, but a. Capital investment.
would also make them include the tax duties b. Capitalnvestmentjointlywith work.
in theirprojectionsand colt calculations. This includes commercial,ndustrial,or agri-

cultural ncome whether it was generatedby
I. INCOME TAX REGULATIONS IN SAUDI individualwork or from a partner's share in
ARABIA ajointventure.

Three kinds of income taxes are levied in c. Professional work, i.e. income accruing
SaudiArabia: from the practice of professions that require
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a certain level of skill such as carpentry, taxation. In other words, the income liable
black-smith activity and professions that re- to taxation must accrue from a resource rea-

quire certain qualiications such as auditing, lized in the Kngdom or from a resource ex-

and medicine. isting within the Kingdom, whether it is

The difference between the first and second from a public or private source, or from

types ofincome to my mnd, is related to the works, services and capital invested within

legal status of the taxpayer i.e. employer or the Kingdom.
employee.
Income n the second case, is usually called 3. Thejeedo,nto choose thenancialyear:

professional and capital investment income. Tax legislation in most countriesoftheworld

3-Income accruing from financial firms. usually stipulates that the financial year

These are classified according to the exsting should cover a specfed period of time and

regulations in Saudi Arabia into: in many cases suggests the adoption of the

a. Joint-stockcompanies. Solar Year.

b. Joint ventures whether they are n the In Saudi Arabia it s left fr the person con-

formof a linited partnership or limited by cerned to determine the beginning and the

shares. Income in this case is called corporate end of the financial year. The traditional

profits. procedure,with respect to capitalnvestnent,
is to start the financial year concurrently

III. CHARACTERISTISC OF INCOME TAX with the beginning of operations. The first

LEVIED ON FOREIGN INDIVIDUALS AND financial year may cover less than one calen-
POREIGN FIRMS dar year provided it is adjusted to an annual

A comparison with existing tax systems in basis later on.

other countres reveals certain characterstics Under all circttmstances, the taxpayer must

that are unique to the Sauditaxstructure: notify the financial authorities in advance of
the financialyear he has chosen.

. The diference in the tax base according to the

nationalityofthe taxpayer: 4. Impossibility of carrying losses forward to

The income tax as mentionedbefore, is levied coming year:

on foreigners.A person is considereda freig- Many tax systems in the world approve of

ner if he is not a Saudi, (a Kuwaiti, a Qatari, carrying losses forwardand subtracting them

Bahraini) or of any nationality that is entitl- from the realized profits of the next year so

ed to the same prvleges granted to Saudis. as to spread the losses between the taxpayer

In other words realized profits are subject to and the treasury. Other systems specify a

income tax if made by a foreigner, and to number of years during which the taxpayer

Zakat fmade by a Saudi. To my mind, the can carry his losses forward to consecutive

Saudi income tax is the most personal of years. This principle is not applied in Saudi
taxes and could not be classifed under cor- Araba. The taxpayer is not permitted to

poreal taxes. carry his losses forward, and they are consi-

dered as a taxpayer liability during the year

2. Tax regionality: in which they were incurred.
This prnciple is a by-productofthe first one,

and it means, that only incomes realized in

the Kingdom of Saudi Arabia are subject to

483



INCOME TAX IN SAUDI ARABIA

5. Acceptng accounts ithey were audited by an Io% on the portion of ncome over SR
.internationallegalauditor: 20,000up to SR 50,000per anum.

The Saudi Arabian tax system considers as 20% on the portion of income over SIL
valid all the accounts that have been audited 50,000.
by an intemationallegalauditor. Income accruing from legal persons (i.e.
Saudi Arabia, by approving auditing activi- business profit) is charged at higher rates in
ties, has gone far in supporting internatio- the followingmanner:

nal auditing firms and has in fact surpassed 20% on profits up to SR Ioo,000per annum.

many of the advancedwestern countries that 30Oo on the portion of profits over SIL
are still reluctant to accept this procedure. IOO,000 and not exceeding SR 500,000 per
The Saudi tax system has as a result been able annum.

to overcomethreeprobiems: 35% on the portion of profits over SR
a. The shortage in qualifiedand experienced 500,000up to SR one millionper annum.

auditors within its financial institutions. Le- 4000 on the portion ofprofits exceeding one

gal auditors were therefore encouraged to millionRiyals.
assumea part ofthe responsibility. It is apparent from the above rates, that
b. The systemheld the legal auditors respons- Saudi Arabia adopts a graduated tax system
ible for the accounts they approve of. This for bothpersonaland corporateincome.
attitude had a great impacton theprogressof Income accruing from a moral person is that
the auditingprofessioninasmuchasitincreas- incomewhich is generatedby one ofthe fol-
ed the responsibility of the auditing firms. lowing three sources:

c. It promoted and spread interest in taxa- a. A non-Saudi financial company operating
tion and accountancyprinciples among tax- within the Kingdomor operatingwithin and
payers who started to ask auditors to organi- outside the Kingdom at the same time. In
ze their accounts and to verify their financial the latter case, only the income generated
position. within Saudi Arabia is subject to taxation.

b. The total net profits of non-Saudi stock
6. Di#erentiationbetween the incomes ofnatural holders in Saudi fnancial firms.
and legal persons and the dierence n tax rates c. The total net profitsofnon-Saudi partners
appliedto each: in a jointventure.

The Saudi tax system does not dfferentiate
between the various types of personal inco- 7. The importance of the taxpayer's entity in
me. All personal incomes whether accruing determinnghs tax labltiesandexemptions:
from work, professional services or capital As alreadymentioned, the SaudiTax System
investment or any other type ofactivity are takes into consideration the taxpayer entity
chargedat the same tax rates. (moral, or natural) and determines his tax

The tax base according to the Saudi system, liabilities according to the rates designed for
includesall the taxpayer'ssourcesofrevenue. each kind of person. This dstinction is re-

ILevenues from various resources realized flected in:

during the year are added and charged at the a. The nationality ofthe taxpayer: the tax base
following tax rates: is determinedaccording to the nationalityof
5% on the portion of income over the the taxayerwhetherhe was:

exemptionlinit up to SR 20,000($-4.5SR) L A naturalperson.
per annum. 2. A Saudi moral entity having one or more
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non-Saudinatural persons. TAXBASES:

In this case, income of Saudi shareholders is The tax system differentiates between two

isolatedand non-Saudi income is taxed. kinds of income:

b. Tax rates-personal income is charged at (i) Salaries and wages: These include the sa-

rates diferent from those applied to moral lary, wage, fees, allowancesand other mone-

persons. tary or corporeal.assetsreceived by an indivi-
c. In addition, natural persons are entitled to dual, for worksor services renderedto anoth-
a ninimum income exemption equal to SR. er indivdual, firm, or authority etc. within
6000 Riyals. The exemption limit does not the Kingdom. For example:
take nto account the civil status of the tax- a. ncome tax ifpaid by the employer. This

payer i.e. marriedor single. tax is consdered a privilege and us such sub-
Moral persons are not entitled to any exemp- ject to tax;
tion except one which applies also to natural b. specializationallowance;
persons. All profits made by moral and natu- c. expatriationallowance;and
ral persons are exempted for five years after d. housng allowance, whether paid in cash
the beginningof nvestmentoperationsif the or otherwise.
operationsare classified under developmental The tax base, however, does not include all

projects, and if they conform to the foreign the amounts paid to the employee for work
investment regulations. Industrial projects, purposes.

particularly thosewhich are badly neededby () Commercial, ndustrial or agricultural
the country, are considered developmental. profits realized by moral or natural persons
Saudi partnership should not account for less within the Kingdon.
than 25% ofthecapital. Net profits which constitute the tax base, are

determinedby one oftwo ways:
8. Annuityandproportionaltaxation: (a) Through normal accounting procedures.
While the Saudi tax system approves ofcol- Although Saudi tax regulationsare consistent

lecting taxes on a yearly basis, the ninimum with the common rules of accountancy, it s

exempted ncome is calculated in proportion agreed that appropriationreserves are consi-
with the period of residence. Thus all the dered distributed profits and not debited to

revenues of a taxpayer (moral or natural) the profits account, and hence they are sub-
realized during his stay in the Kingdom are ject to taxation. Provision reserves on the
taxed. other hand, which constitute the liablities
Should this income be realized in less than that have to be taken into account no matter

one year because of the expiration of the what the net profits or losses are, are stll

taxpayer's residence period or because he disputed by the taxpayer and the financial

stopped hs activities, it will be considered authorities of the Government. Some of
the taxpayer's annual ncome and will be these reserves such as end of service indem-
taxed at the regular rates. The ncome brack- nity are accepted and agreed to while others
et willnot change n this case and wili be such as bad debt reserves are stll disputed be-
taxedaccordingly. cause approving them depends on the finan-
The minimum exempted income (SK 6000 cial authoritiesbelefn their legitimacy.
for the natural person) is calculated propor- As for depreciationof fixed assets, the Saudi
tionallywith the periodofresidence. tax law accepts the reasonablerates calculated

for this item.
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(b) Determiningprotsby estimation: brackets applied to ndividuals and business
This happens in cases where the taxpayer fails profits, and deducted proportionally from
to convince the fnancial authorities of the each instalmentpaid to the contractor.

validity of his records and accounts. In this Taxes levied on this basis are considered ad-
instance the taxpayer's profits are estimated vance payments against the actual tax liabili-
at I5oofhis total revenues. ties.

Approval of the principleofestimationis an Theyare adjusted later on when the taxpayer
exception to the general rule and was in- (the contractorin this case) declares his actual
tended to serve as a facilitating and simpli- realizedprofit. Ifit appeared that the estima-
fied procedure for taxpayers. To my mind ted tax was in excess ofthe actual tax due the
this method is applied in particular to the in- contractor would be entitled to regain the
come of taxpayers accruing from tle invest- balanceand viceversa.

ment of capital. Financial firms are usually 2. Withholding payment of the last instal-
asked to declare their profits according to the ment due to the contractor, until he gets a

approvedaccountancyprocedures. clearance from the financial authoritiesstat-

ing that he has already settled his tax liabili-
ADMINISTRATIVE PROCEDURES ties.
These include the methods used in taxation

according to the provisions of the tax law, 2. Declarationandpaymentsdates:
ministerial decisions, and the periodical cir- a. Employers should declare the amounts of
culars issuedby the concernedauthorities. salaries and wages paid to their employees,

and should pay the taxes deducted from the
I. Tax Collection: employees salaries within fifteen days after
a. Personal ncome tax is charged to the ori- tle end of the month, lthe employer is a

ginai source, i.e. the employer,and is deduct- registered company, he may pay the taxes

ed from the employee's income. The em- within fifteen days after every three months.
ployer is responsible for delivering the tax b. Taxpayers whose income is classified un-

proceeds to the treasury as is the case with der professionalor capital investmentprofits
most tax laws. should declare their profits and settletheirtax
b. Corporate profits tax-This tax is levied obligation within fifteen days from the end
on companies, which are required to declare oftheir financialyear.
their profits. It is also levied on the ncomes c. Companieswhetherfinancialor joihtven-

accruing from the practice of professions or tures, can delay declaration of their profits
the investmentofcapital.The taxpayerin the and settlement of their tax liabilities until
latter case shoulddeclarehis income. the fifteenthof the third month after the end
c. Contractor profits-Special regulations of their financial year. Although the Saudi
were prepared for this kind ofncome. Des- tax law does not provide for the request of
cribed in brief the steps taken by the autho- additionaldelays, financialauthoritiesusually
rity (public or private) for which the contrac- grant delays exceeding the aboveperiodpro-
tors worksare as fol1ows: vided the taxpayer pays an amount equiva-
I. The authority first makes a rough estima- lent to the estimatedtax liabilities.
tion of the contractors profits at I5% of the Should the taxpayer fail to settle his tax lia-
contract value. These profits are then taxed bilities within five days of the specified dates
in accordance with the rates and income he is fned at Io% oftherealizedtax. The fne
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increases to 25% if the period of delay ex- does not lead to suspension of tle collection
ceeds 15 days. process. Besides,his appealwillnot be accept-

ed unless he settles his tax liabilitiesaccording
3. Exemption and additions to the personal in- to theverdictofefirstcommittee.

come tax: c. The appellatecommittee'sdecision is irre-

a. Exemption amount is deducted from the vocableand final.
first bracket.
b. A 2% road tax is added to the personal DOUBLE TAXATION

ncome tax (i.e. tax on salaries and wages). Since Saudi profits accruing from resources

The road tax is deducted from the basic sala- outside the Kingdom are not subject to taxa-

ry, and the remaining amount is then taxed tion, it is evident that double taxation only
according to income tax rates. Contrary to occurs in the case of foreign companies ope-

the exempted amount, which must be de- ratingwthin the Kingdom.
ducted from the first bracket, road tax may Para. 2 ofArticle I3 of the Royal Decree on

be deductedfrom the last bracket. ncome tax considers as general revenues all
the revenues accruing from any resource

TAXLEVYING: within the Kingdom to any firm established
Tax levying is carried out according to the according to the laws of any country other

following processes: than Saudi Arabia, and operating simultane-

a. The financial authoritiesnotify the taxpa- ously inside and outside the country. This

yer ofhis tax liabilities. Ifthe taxpayer agrees means that foreign companies operating
to these liabilites the taxation processes will inside Saudi Arabia should declare the pro-
be consideredfinal. fits realized on their income within the
If on the otherhand, the taxpayer objects to country. Thus incomes of foreign firms are

his liabilities he has the right to refer his case only subject to taxation when these firms
to the adminstrativecommtteewithn seven have a physical presence nsdeSaudArabia,
days of the date ofreceiving the tax authori- be that a branch or an agency that has the

ty'S nOtifiCatiOn. status of independent establishment i.e. a le-
A taxpayer's objection to his liabilities sus- gal representative who works for the com-

pends the collectionprocess. pany or in its name, or under its jurisdiction
b. After the administrativecommittee gives and guidance, or any commissionagent who
its decision, both the taxpayer and the finan- markets the foreign company's goods. The
cial authority have the right to object to this Company'sagentor representativeis respon-
decision and to refer the whole thing to the sible for delivering the tax proceeds to the

appellate conmittee within I5 days of the treasury by deductng these taxes from the
date of the administrative committee's ver- company's funds should it fail to settle its

dict. The taxpayer's objection in this case tax liabilities.
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4.

THE TAXATION OF CAPITAL GAINS IN PUERTO RICO

Puerto Rico's Income Tax Act of I954, as six months.
amended, is basically patterned after the U.S Thus, in the space ofa few years, the taxation
Internal Revenue Code of 1939 There are of capital gains had changed drastically. In
several notable differences, however, one of the meantime, other more far-reaching
which is the treatment ofcapital gains realiz- changes were taking place n every phase of
ed from the sale or exchangeof capital assets. the Puerto Rican economy. The pace of in-
Prior to I948, all capital gains, from what- dustrialization quickened and the demand
eversource, were treated as ordinary income. for real estate intensified.
This created a problem which Puerto Rico Obviously, the combination of a strong de-
was not prepared to cope with. That is, mand and a limited supply had to exert an

sales of capital assets, and particularly sales upward pressure on land values. Prices of
ofreal property, were made in such a way as urbanland tended to rise sharply.
to avoid the harsh effects of the law. In sales The last reassessment of real property was

of real propertynvolving considerablecapi- carried out in I957-58. In succeeding years,
tal gains, the commonpracticewas to under- all assessed valuations of real property re-

state the selling prices in all official records of mained wedded to the 1957-58 prices while,
the transactions. This practice naturally had at the same time, only 25 per cent of'the net

to be repeated with each successive tranac- capital gains from sales and exchanges ofreal
tion, wth the result that prices shown on estate was recognizedas taxable income. Na-
deeds were almost wholly fictitious and turally, the lack of adequate tax measures

meaningless. only served to fan the fires of inflation and
On the other hand, transactions involving land prices began to spiral upward at unpre-
the exchangeofsecurities were not likely to cedentedrates.

be reportedat all. A reassessment of real property might have
In order to bring about a more realistic moderated the infationarypressures to some

treatment of capital gains, a law was passed degree. However, because of an variety of
in 1948 lberalizing the provision wth res- complex reasons, reassessmentwas out of the
pect to real estate transactions. Under the question.
new law only 25 per cent of the long-term Therefore, a more rigorous tax treatment of
capital gais resulting from the sale or ex- capital gains was proposed as the most expe-

change of real estate was considered as taxa- dient meas of curbing the upward pressure
ble ncome. Long-term capital gains were on the prices of real property. To that end,
those realized in transactions involving pro- in I966 there was submitted to the Legisla-
pertyheld for more than one year. ture a bill that wouldhave changed the hold-
With the adoption of the new Income Tax ing period from six month to two years for
Law of I954, similar treatmentwas extended
to capital gains of al/classes. The I954 law
provided, in addition, that long-term ca- * The author is Director of the Office ofEcono-
pital gains were those resulting from the sale mic and Financial Research of the Treasury De-
or exchange ofproperty held for more than partmentofthe CommonwealthofPuertoRico.

488



FRANK K. HASZARD

distinguishing short-term from long-term subtracted from the capital gains, according
capital gains and wouldhave subjected75 per to a certain order, in determining the net
cent of the long-term capital gains to taxa- capital gains.
tion as regularncome. For example, a short-term capital loss is

Such a proposalwas met with such determin- substracted, first, from short-term captal
ed opposition that it was found necessary to gains, second, from long-term capital
modify it substantially. After a series ofhear- gains , third, from long-term capital gains
ings there emerged a bill that was finally class B, etc. On the other hand, a long-
enacted nto law (Act No. Io8 of June 23, term capital loss class C is subtracted, first,
I966). Its primary target was land infation. from long-term capital gains class C , se-

Under the provisionsof the new law, which cond, from long-termcapital gains class D

amendsSection I I7 ofthe IncomeTaxAct of third, from long-termcapital gains classB,
I954, there are two classes of short-term ca- and so forth.

pital gains and five oflong-termcapital gains. In general, net short-term capital gains and
The relevant features of the dfferent terms net short-term capital gans class A are fully
are as follows: includible in the gross income of the taxpay-

(I) Short-term capital gain refers to the gain er, whether individualor corporate.
from the sale or exchange of a capital asset, With respect to long-term capital gains, the
other than land, held for six months or less. treatment of corporations and partnerships
(2) Short-term capital gain class A means the is substantially different from that of indivi-

gan irom the sale or exchange of land held duals. The net long-term capital gains (and
for no more than two years. net long-termcapital gains class A) ofcorpo-
(3) Long-term captal gain refers to the gain rations and partnerships are fully includible
from the sale or exchange of a capital asset, as taxable income with the exception that

other than land, held for more than six the total tax upon such gains shall not exceed
months. 25 per cent thereof.

(4) Long-term captal gain class A signifies the As we have noted, the long-term captal
gain from the sale or exchange of land held gains of ndividuals are divided into four
for more than tWo years by a corporationor categories. The gross income shown on the

partnershp. taxpayer's return should include 40 per cent

(5) Long-term capital gain class B means the of net long-term capital gains as well as

gain from the sale or exchange of land held net long-term capital gains class D ; 50

by an ndvdual for more than two but not per cent of net long-term captal gains
more than seven years. class C; and 75 per cent of net long-term
(6) Long-term capital gain class C means the capital gains classB.

gain from the sale or exchange of land held As an alternative, individuals pay a tax on

by an individualfor more than seven years. capital gains which does not exceed 40 per

(7) Long-term capital gain class D refers to the cent of 66

net long-termcapital gains class B

gain rom the sale or exchange oi land held and 25 per cent ofall other long-termcapital
by a bona fide farmer for more than seven gains.
years. It should be noted that no capital gain is re-

The foregoingspecifications,with the excep- cognized in the case of the sale of the tax-

tion ofnumber (7), are used inversely in de- payer's residence as long as the entire pro-

fining capital losses. The capital losses are ceeds ofthe sale are invested wthin a year in
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the purchase or construction of a new resi- t:ion (based on I957-58 prices) is used to dis-
dence. The provision already existed as Sec- tributethe gain.
tion I I2(n) of the Law and was not affected Thus, in particularly choice locations it
by the I966 amendment. would not be unusual to find examples of
The complexityof the new treatment of ca- property sales where the assessed valuation
pital gains becomes readily apparent in the of the structureeven exceeds the assessed va-

applicationofthe law. The long-termcapital luationofthe land and yet, after the sale, the
gain realized from the sale of a security is structure is razed to make way for another,
easily computed, as is the gain derived from far more costly edifice. For purposes of the
the sale of a plot of land. But most sales of law, the capital gain is distributed between
real property include structures as well as land and building in accordance with the
land. It is this type of transaction that pre- assessed valuation in spite of the fact that the
sents the real problem because deeds to pro- land is responsiblefor the entiregain.
perty do not usually separate the price ofthe In any event, it is evdent that the treatment

structure from the price ofthe land and even ofcapital gains in Puerto Rco is quite intri-
if they did, they could not be relied upon cate, a conditionwhich stems from the deci-
as indicative of the real proportional values. sion to use such a mechanism as a principal
However, all property is assessed for both weapon to discourage land speculation.
land and structures. It is this assessed valua- Whetleror not the new amendmentaccom-

tion that is used in computing the proportion plished its purpose may never be known.
of a sale representedby the structure and the It is true that the upward pressure on land
proportionpertaining to the land. prces in Puerto Rico has slackened, to some

The use of assessed values for allocating the extent, since I966. But how much, ifany, of
capital gains between land and structure has the moderationcan be attributed to the new

the effect of neutralizing the basic intent of capital gains tax is highly conjectural, since
the law. In the sale ofany property consist- so many other factors may influence land
ing of both land and structure, at least IOO values. In particular, the scarcity of credit
per cent of the gain can usually be attributed during the last three years unquestionably
to land since the structure logicallydeprecia- has played a leading role in abating the spe-
tes in value. Nevertheless, the assessed valua- culativefever.
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EDITORIAL

T.V.A. AND E.E.C.

The E.E.C. Commissionhas proposed that the entry into force of the tax on value added in
all E.E.C. countriesshould be postponedby one year to I January I97I and that at the same

time a timetable for the harmonizationofTVA rates should be adopted. These proposals are

contained in a draft directivewhich it has laid before the Councilofthe EuropeanConmun-
ities.
On I I April I967, the Councladoptedunanimouslya directiverelating to the harmonization
amongst Member States of turnover tax legislation. Under this directive all the Member
States undertook to abolish not later than 1 January 197o the old cumulative turnover tax

systems and to replace them by a common TVA system, the structure and other details of
whichwere describedin a seconddirectiveadoptedon the same date.
On I4 July and I2 September I969 respectively, the Italian and Belgian Governmentsadvised
the Commissionthat they were not in a position to complywith the I January I97o deadline.
Mainly for reasons connectedwith the current state ofbusinessand the budget situation, the
Belgian Government requested a one-year extension. The Italian Government asked for a

two-year extension, pointingout that introductionoftheTVA was bound up with the scheme
for a generaloverhauloftaxationin Italy.
In view of the present circunstances, the Commission has taken the view that only one

additional year can be allowed. Distortionofcompetition through the turnover taxes, how-
ever, is to be avoided.This can onlybe done by exact refunds on exportsand exact equivalent
levies on mports. This exactness is impossibile under the existing cumulative systems.
To reduce these drawbacks, the proposed direction lays down that these countries not

ntroducinga TVA on I.I.I97o shall avoid increases in the average rates appliedat I October
I969 and that from I January I970 they shall reduce tlese rates by fixed amounts.

As the delay in introducingTVA in certain countries could compromise the adoption at the

appropriate tine of the further measures of tax harmonization that are necessary if intra-

Community trade is to be rid of levies on mports and refunds on exports, the Commission
has reachedthe conclusionthat a timetablefor the introductionofcertainofthesemeasuresby
all the Member States must be adoptednow. Under the Comnission'sproposal, the sphere of

applicationofTVA would be extended to nclude retail trade not later than I January I97I.
In addition, the Member States are to take all the steps necessary to ensure that there shall be
no more tlan two rates oftax in theirTVA systems.
The Commission would submit to the Council any proposals needed to ensure that by I

January I974 levies on imports and refunds on exports have been abolished in trade between
MemberStates.
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ARTICLES, *

M. K. MATHAI:*

INCENTIVES FOR INVESTMENT IN MALAYSIA

BACKGROUND areas and of provding education to a wider
I. Malaysia came into being in September, section of the population, ncluding free

I963 by the addtion to the former Federa- primary education. The expansion in educa-

tion of Malaya (now known as West Malay- tion soon outstripped every other field of

sia), which obtained ndependence from the development since the young form almost
United Kingdom n August, I957, the states half the population of the country.
ofSabah and Sarawak in Borneo (the territo- With education came a dissatisfaction with
ries comprised n those states being collec- the rural way of life and a consequent mi-

tvely referred to as East Malaysia) and Snga- gratonof the young from the rural to the

pore. Singapore left the new Federation in urbanareas. In the urban areas, there has been

August, I965 to become the ndependent a growing urge in the youth for changefrom

Republic of Singapore. the traditional occupations and pursuts of
2. Prior to independence in 1957, the eco- their fathers.

nomy ofthe country was based prinarily on 5. The government soon faced another
the tin and rubber ndustries (and they stll major problem-thatofprovdng employ-
provide the bulk of her foreign exchange ment opportunities for the school leavers.

earnings) and commercewas largely confined There was a limit to which governmentand
to the traditional fields, e.g. import, export, existing commercial organisations could
wholesale and retail trades and finance. absorb them and other areas had to be found.
Almost all consumer goods were imported The prices of rubber and tin were steadily
from abroad and the manufacturng sector declining and therefore the need to dversfy
made an insignifcant contribution to the became urgent. The largest potentialarea for
G.N.P. meeting these objectives was the undevelop-
3. Commercial activity was concentrated ed nanufacturngsector.

in townships and to a certain extent on . Government policy initially, and in-

plantations and around mining areas. The fiuenced very much by expatriate officials,
bulk of the population was unconcemed was to allow undirected development of the
with such activities, were largely ignored manufacturing sector by private enterprise.
and left to eke out a substandardexistence in Industrialists carried out their own market
the rural areas from farming and fishing. surveys for the products they wished to

They had little contact with t:he urban manufacture and were free to determine

areas, had none of the facilities or amenities the size of the undertakings to be established
of the urban population and were almost and the captal labour ratos. The Govem-

completely at the mercy of merchants,
middlemen and moneylenders. * Tax consultant for Malaysia, for the firm
4 Soon after independence, the govem- Cooper Brothers and Co., Chartered Accoun-
ment embarked on the very challenging and tants. Formerly with the Inland Revenue
ambitious projects of developng the rural Department, Malaysia.
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ment set up industrial estates, adequate infra- Permanent Secretary to the Ministry of
structure facilities and gave relief from taxa- Comnerce and Industry, was appointed to

tion in the form of tax holidays for periods review the adequacy of existing incentives
varying from two to five years under what is for investment and to make recommenda-
commonly referred to as the Pioneer Ordin- tions for the acceleration of the pace of i-
ance. The industries which were set up, dustrial development as well as diversifica-
produced goods for domestic consumption tion in the type and location of ndustries.
and they were primarily import substitutes. The Raja Tan Sri Mohar Committee
7. When Malaysia was formed, the new exanined the various incentives provided by
Federation inherited four separate income other countries and took nto consideration
tax legislations as well as four separate responsible opnions and suggestions sub-
legislations providing incentves for the mitted by individuals and various organisa-
encouragement of investments in commer- tions in the country. The Investment In-
cial and industrial enterprises. West Malaysia centives Act, I968, is a fulfilment of the
provided better facilities than East Malaysia recommendations made by the Kaja Tan
and has a much larger population, spread Sri Mohar Comnittee.
over a smaller area with concentrationsn the Io. The chapter on Taxation Aspects2 ,

larger towns and therefore attracted a much in the report by D.U. Stikker on The role
greater volume of investment in the of private enterprise in investnent and
manufacturing sector than East Malaysia. promotion of exports in developing coun-

Since the incentives were in the form of tries, points out the drawbacks n the kinds
exemption from income tax in respect of of tax incentives offered by developing
profits made, there was little encouragement countries for industrial investments.TheKaja
to large scale enterprises whch would take Tan Sri Mohar Conmittee appears to have
several years to become profitable and as been aware ofthesedrawbacksin the Pioneer
manufacturing concerns were set up by Ordinance and the Investment Incentives
enterprises which previously imported fi- Act, I968, and appears to have taken a bold
nished products into the country, very little step forward in overcomingthe obstacles.
use was made oflocal raw materials in those
concerns. THE INVESTMENTINCENTIVESACT, I968
8. It was recognised from the very start II. In introducing the Investment Incen-
that to continue to operate separate legisla- tives Bll in the House of Representatives,
tion providing for different systems and Tan Sri (Dr.) Lim Swee Aun, the then Mi-
rates of taxaton and dffering forms of nister for Commerceand Industrysaid,
investment ncentives would cause chaos in Our immediate objectives are to provide
administration, uneven location of indu- greater employment opportunities for our

stries and therefore unbalanced development increasing population, to widen and streng-
ofvariousparts ofthenation. then the base of our economy, to diversify
9. Concurrently with the commencement the sourcesofour foreign exchange earnings
of the exercise to harmoise the income and to increase our export income...The
tax legislation which culminated in the
Income Tax Act, I967,1 a committee of
offcials, under the chairmanship of Raja

I. Discussed in Tax Changes in Malaysia
(Bulletin:Vol. XXII November I968)

Tan Sri Mohar b. Kaja Badiozaman, the 2. Bulletin: Vol. XXII September I968.
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Bill provdes a variety of incentives to pioneer certifcate and where the Minister is

induce a greater and more rapid flow of satisfied that it is expedient in the public
investments not only in the nanufacturing interest to do so, he will issue a pioneer
and agricultural based industries but also certificate. Before he ssues a pioneer certif-
other enterprises and to encourage the ex- cate to any company, the Minister is re-

pansion of export in manufactures.''3 quired to take into account-

I2. The Act provides for- (a) the number of pioneer companies al-

(a) exemption from income tax and payroll ready established or about to be established
tax for companies declared to be pioneer for the production of the product or pro-

companes; ducts and to the production and ant:icipated
(b) income tax relief for conpanies which productionof those pioneer companies;
either do not qualifr to be declared pioneer (b) the favourable prospects of further

companies or which would not derive much development of the industry, includng
or any benefit by being declared to be development for export; and

pioneer; and (c) the persons who are directors of the

(c) incentives to encourage exports of company and the descripton of persons
manufacturedgoods. who are members of the company.

15 Prior to I968, the Mitister could only
EXEMPTION FROM INCOME TAX AND grant pioneer certificates to manufacturing
PAYROLL TAX undertakings. Under the Investment In-

Pioneer Industries centives Act, the scope has been enlarged
I3' Before a company can be granted a and agricultural concerns and servicing and

pioneer certificate, the products to be processing ndustries can also qualifr for
manufacturedby it must fall within an indu- poneer status.

stry declared to be a pioneer industry. Such a

declaration is made by the Minister of Pioneer Status

Commerceand Industry ifhe is satisfied that I6. (I) A pioneercertificatewill specfy the
an industry is not being carried on in dates on which the construction of the

Malaysia on a commercial scale suitable to factory and the manufacture of the product
the economic requirements or development are to comnence. These dates are referred
of Malaysia or at all, and that there are to as Construction Day and Production
favourable prospects of development or Day respectively. If the speciied time table
further development of the industry or is not kept, the pioneer certificate may be

development for export and that it is expe- withdrawnunless the Minister is satsfied that

dient n the public interest to encourage the there were valid reasons for the delay. In that

development or establishment of the indu- event the two dates will be changed.
stry in Malaysia, after considering represen- (2) Every pioneer cotnpany will initially
tations made to hmon the matter. enjoy a tax relief period of two years from

its Production Day. This means that the
Procedurefor obtaining Pioneer Certicates profits made by the company from the

I4 Any company or persons proposing to

form a companywth a view to participating
3. Speech by the Minister for Commerce and

in an industry declared to be a pioneer Industry in the House of Representatives on

industry may apply to the Minister for a 29th February, I968.
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manufacture and sale of its pioneer product For each condition satisfied an extension of
or products during those two years will not one year will be granted. All applications for
be chargeable to income tax. extension are to be made to the Mnister of
(3) A pioneer companycan obtain extension Finance.
of its tax relief period and the number of The areas declared as development areas, an

years for which extension will be granted initial list of products classified as priority
will depend on certain conditions being products and the percentage of local content

satisfied. to be incorporated,are set out in the Appen
(4) Where by tle end ofthe third year from dix (see page 5I5).
its Production Day, a pioneer company has
ncurred- fixed capital expenditure (i.e. Computation of income or loss during tax relief
icapital expenditure on its factory, plant and period
-machinery or other apparatus for the I7. The income loss of pioneer--

or a com-

purpose of the factory or the pioneer pany during its tax reliefperiodis ascertained
business) amounting to in accordance with the provisions of the
(a) not less than $250,000; Income Tax Act, I967. For that purpose,
(b) not less than $500,000; any period for which the accounts of the
(c) not less than $I,000,000; company are made up is treated as if it were

an extension of I, 2 and 3 years respectively a basis period. From the gross income from
will be granted. sales of the pioneer product, deductions are

(5) Where it has been granted extension of allowed in respect of expenses wholly and
one year and by the end of the fourth year exclusively incurred during the accounting
from Production Day it has curred fxed period. The deductionsallowed are the same

capital expenditureofnot less than $500,000 as those which would be allowed in calculat-
or $I,000,000 a further extension of I year ing the adjusted income or adjusted loss for
or 2 years respectivelywill be allowed. the period, if the company were chargeable
(6) Where it has had 4 years reliefandby the to income tax. No deduction is however
end of the ffth year from Production Day made for depreciation.
it has incurrednot less than SI,000,000it will I8. Where there is adjusted income, the
be granted a furtheryear's tax relief amount of that income is exempt from n-
(7) In order to encouragepriority ndustries, come tax and development tax. The Income
the use of local raw materials and the TaxDepartmentwillissuea certificateshow-
location of industries in less developed ing the amount of the income so exempted
areas, extensions of tax relief periods can be for each accountingperiod.
obtainedifthe pioneercompany-

(a) has a pioneer factory in operation in an Dividends
area declared to be a development area; I9. A pioneer company is required to keep
or an account to which the amount of the in-

(b) produces any product or products come exempted is to be credited. Where the
declared to be a priority product or account is i credit, a pioneer company can

priorty products; or declare exempt dividends up to the amount

(c) ncorporates in its manufacturedproduct of the credit. There s no requirement that
the required percentage of Malaysan the full amount of the exempt profit should
content. be paid out during a company's tax relief
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period and therefore even after the tax relief former pioneer legislation, this could be done

period has ceased, the companycan continue only by companieswhichheld the whole or a

to pay exempt dividends if this special ac- specified percentage of the shares in the

count s in credt. pioneer company throughout the tax relief

20. Where the company has suffered a loss period of the pioneer company.

during any accountng period, that loss is not 25. At the end of the tax relief period, the

deducted from the profit made in a previous company is deemed to have ceased to carry

or subsequent accounting period fr the on its pioneer business and to have commen-

purposes of determining the amount which ced a new busness. Capital expenditure in-

can be distributed as exempt dividends. curred up to the end of the tax reliefperiod
Therefore, ifthe companyhad suffered losses s deemed to have been incurred on the day
amounting to $500,000 during the first two following the end ofthe tax relefperiodand

years and in the next three had made profits initial and annual allowances can be claimed

totalling $600,000, the company can still on that expenditure. This is the normal rule.
declare exempt dividends up to $600,000. 26. However, where a company has made

an overall loss during its tax relief period,
Losses sujredduring tax reliefperiod capital allowances are calculated notionally
2I. Where a pioneer company has, during for each year of the tax reliefperiodand the

its tax reliefperiod, suffered an overall loss, aggregate of the notonal allowances is

the amount of that loss can be carried for- deducted from income arsing after the tax

ward and deducted from profits arising after relieferiod.
ts tax relef period However, f the total 27. Where a company is allowed to carry

of the profits for some of the years during on a non-pioneer business during the tax

the tax reliefperod exceeds the total of the relief period, capital allowances which

losses in the remainder of the years during appear to be reasonably attributable to the
the tax reliefperiod, no part of the loss can non-pioneerbusinessare deductible from the

be carried forward. profits from the non-pioneer business.
28. In either of the cases referred to above,

Miscellaneous initial allowances will not be granted after

22. A pioneer company s not pernitted to the end of the tax reliefperiod in respect of

carry on a non-pioneer business during its those assets in relation to which allowances

tax relief period without the prior approval were granted during the tax reliefperiod.
of the Minister of Fnance. If it does, it 29. A pioneercompany is exempt through-
could have its pioneer certficate withdrawn. out itstaxreliefperiodfrompayingpayrolltax
23. Where a company is permitted to on the remunerationofsuchofits employees
carry on a non-pioneer business during its as are engaged in the production of the pio-
tax relief period, losses suffered n the pio- neer product. This exemptondoes not apply
neer business may be deducted from the in respect of remuneration paid to staff

profits of the non-pioneer business. engaged in administrationor distribution.

24. A company, whether t be pioneer or

non-pioneer, receiving exempt dividends SUMMARY OF RELIEFS RELATING TO COM-

from a poneer company may re-distribute PANIES GRANTED PIONEER CERTIFICATES

the exempt dividends received to its own 30. (I) A company granted a pioneer
shareholdersas exempt dividends. Under the certificate will enjoy an initial tax relief
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period of 2 years and during that period its (Io) If the shareholder is a company, then t
profits from the pioneer enterprise (i.e. in turn can distributeexempt dividends to its
productionand sale ofpioneerproducts) will own shareholders out of the dividends re-

be exempt from tax. ceived from the pioneercompany.
(2) Depending on the capital expendture
incurred bythe company, extensions ofthe INVESTMENT TAX CREDIT

tax relief period to 3,4 or 5 years will be 3 I. The InvestmentTax Credit s intended
granted. to nduce investment in projects which
(3) For locating the factory in a develop- would not enjoy any benefits as pioneer
ment area, manufacturinga priority product enterprises or which are not considered
or incorporating a specified Malaysian suitable for grant ofpioneerstatus. For exam-

content in the product, a urther extension of ple, a company which does not expect to

one year will be granted in respect of each become profitable for the first few years of
conditionsatisfied. operation will get httle benefit out of a

(4) In calculating the income exempt from pioneer certifcate.
tax no deduction is to be made for deprecia- 32. In order to be eligible for the Invest-
tion. The capital expenditureincurredby the ment Tax Credit, a company (other than a

end of the tax relief period is treated as in- pioneer company) should have incurred
curred on the day following the end of its capital expendture on a factory, plant and
tax reliefperiod. machinery or other apparatus to be used in
(5) Where a pioneer company has been Malaysia for the purposes of a project
allowed to carry on a non-pioneer business, approved by the MinisterofComnerce and
depreciation allowances will be allowed Industry with the concurrence of the
against the ncome from the non-pioneer Minister of Finance.
business. The total capital expenditure n- 33- The investment tax credit is an allow-
curred less the depreciation granted will be ance in respect of the capital expenditure
treated as the amount of the capital expend- incurred, calculated at a rate to be specified
ture incurred after the end of the tax relief by the Minister of Finance in each case. In
period. no case will the rate be lower than 25Oo.
(6) Where a companyhas a loss in ts pioneer 34. The investment tax credit is given over

business and income from its non-pioneer and above the depreciation allowances
business, the loss is to be deducted from nornally due and in effect means tlat for
the non-pioneer income. every $Ioo ncurred, allowances of not less
(7) Where a company has suffered a loss for than $I25 will be granted.
the whole of its tax relief period, that loss 35. Where
may be carried forward and set off against (a) the company's factory s situated in an

income arising after the tax reliefperiod. area declared to be a development area; or

(8) A pioneer company is exempt from (b) the company produces a priorty pro-
payroll tax on the remunerationpaid to em- duct; or

ployees engaged in the production of the (c) the company incorporates a specifed
pioneerproduct. percentage of Malaysian content in its
(9) Dividends paid by a pioneer company product,
out of income exempt from tax will be an additional tax credit of5% will be granted
exempt in the hands ofshareholders. for each condition satisfied (See Appendix).
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36. The nvestment tax credit is calculated 2nd year
by reference to capital expenditure incurred Profit 50,000
in the basis period for a year of assessment. Investment Tax Credit 37,500
All capital expenditure incurred on the fac- Investment Tax Credit b/f 5,000 42,500

tory, plant and machineryor other apparatus
before the end of the fifh year from the 7,500

beginning of the year in which the com- Capital allowances 52,000

pany's project is approved qualfies for the Capital allowances b/f 30,000 82,000
nvestment tax credit.

37. The amount of the investment tax Capital allowances c/f 74,500
credit calculated for each year of assessment

s deducted from the adjusted incone for tlie 3rd year

basis period for that year. Where the Invest- Profit 6o,ooo
ment Tax Credit exceeds the adjusted in- Investment Tax Credit 25,000

cone or there is an adjusted loss, the excess or

as t:he case may be, the amount of the 35,000

Investment Tax Credit is carried forward Capital allowances 46,800
to the next following year ofassessment and Capital allowances b/f 74,500 I 2 I,300

deducted from the adjusted income, if
Capital allowances c/f 86,300

any, for that following year and so on.

4th year
Example: Profit 70,000

Investment Tax Credit 12,500
CapitalExpenditure Proft

Ist year IOO,000 20,000 57,500

Capital allowances 37,120
znd year I 50,000 50,0oo Capital allowances b/f 86,300 I 23,420
3rd year IOO,000 60,000

Capital allowances c/f 65,920
4th year 50,0oo 70,0oo

5th year 50,0oo 80,000 5th year

6th year 200,000 I 50,000
Profit 80,000
Investment Tax Credit 12,500

Assume rate of Investment Tax Credit 250,
rate of initial allowance 20% and rate of 67,50O

annual allowance Io%. Capital allowances 38,408
Capital allowances b/f 65,920 I04,328

1st year Capital allowances c/f 36,828
Profit 20,000 6th yearInvestment Tax Credit 25,000 Profit I50,000

Investment Tax Credit c/f 5,ooo
Capital allowances 84,567
Capital allowances b/f 36,828 12I,395

Capital allowances c/f 30,000 Chargeable ncome 28,605
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N.B.: The expenditureof $200,000does not be treated as a company eligible for the

qualify for the Investment Tax Credit be- deductions. The applicaton is to be made
cause it was incurred after the end of the 5th annually. Only companieswhich are resident

year. in Malaysa (i.e. the control and manage-

38. Dividends paid out of ncome from ment of whose business are exercised in
which Investment Tax Credit has been Malaysia) are eligible to apply.
deducted wll be exempt in the hands of the The expenses (which must fall into one of
shareholders. For instance, in the above the categories listed in the next paragraph)
example, the company could declare in the which qualify for the extra deductions are

first year, dividends up to 820,000 and in those which are primarily and principally
the second year up to $42,500 as exempt ncurred for the purpose of-
dividends. (i) seeking opportunitiesor

39. Where another company is a share- (ff) creating or increasing demand,
holder in that company, that other con- for the export of goods manufactured, pro-

pany can in turn re-distribute the dividends duced, assembled, processed, packed, graded
received to its own shareholders as exempt or sorted in Malaysia by the company.
dividends. Thecategoriesofexpenseswhichqualifyare:

40. Only companies which are resident n (i) advertising expenses paid to persons

Malaysia are eligible fr Investment Tax who are not resident in Malaysia in respect
Credit. ofadvertisementsplaced in newspapers, trade

journals and similar publications outside
EXPORT INCENTIVES Malaysia;
4I. In order to encourage exports, the Act (ii) expenses attributable to the provision of

provides for four kinds of incentives viz.: samples, without charge, to prospective
(i) double deduction for certain expenses customers outside Malaysia, including the
incurred in promoting exports; cost ofdelvery of the samples;
(ii) accelerated depreciation allowances on (iff) expensesdirectlyattributableto carrying
expenditure ncurred in modernising pro- export market research or the obtainjng of
duction techniques at an existing factory or export marketing information;
to set up a modernisedfactory; (iv) expenses relating to the preparation of

(iii) an export allowance which is a deduc- tenders for the supplyofgoods to prospective
tion rom gross receipts; customers outside Malaysia (excluding such

(iv) payroll tax relief expenses in respect ofgoods ofthe same kind
and specifcations as those regularly manu-

(a) Double Deductions factured or supplied by the company);
The Schedule to the Act sets out the rules (v) fares in respect of travel to a country

prescribing the deductions n respect of ex- outside Malaysia by an employee of the

penses incurred for the promotion of ex- company necessarily undertaken for the

ports. The rules do not apply i relation to purpose ofnegotiating and concluding con-

exports ofprimary commodities. tracts for sale of goods on behalf of the
A company which desires to avail itself of company and a sum not exceeding $500 for

the extra deduction must apply to the accommodation and subsistence for the
Minister of Commerce and Industry for whole perod he is out of Malaysia on each

approval, under paragraph 3 of the rules, to journey;
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(vi) expensesof supplyingtechnical informa- mary commodities mean commodities
tion to persons outside Malaysia relatng produced or bred in Malaysia which, al-

generally to goods of the company offered though they may have been processed, have
for sale including expenses on supplying such not been manufactured.
information after the sales have been made.
Where the approved company is a pioneer (c) Expot Allowance
company the extra deducton for expenses, Where a conpany's busness includes the

falling nto the above categories and in- production of nanufactured products, a

curred during its tax relief period, will be deduction (calculated by reference to the
made after the end ofits tax reliefperod. formula mentoned below) is made from the

gross income of the company. The amount

(b) AcceleratedDepreciation of the deducton for any year s calculated as

Accelerated depreciation allowances are follows:
given to companies approved under section First, there is to be ascertained-
28 (I) of the Act by the Minister of Finance (i) the wages paid n money for that year to

with the concurrence of the Minister of employees whose basic wage does not ex-

Commerce and Industry. ceed $500 per month; and
The accelerated depreciation allowances, (U) the cost ofMalaysianmaterials purchased
which is calculated at 40% of the tax written in that year for the production of any
down value of expenditure incurred on the manufactured product and not resold.
provision ofplant and machinery in order to (The reference to Malaysian materials is
modernise the company'sproduction techni- to any goods or rnaterials produced in

que at an existing factory or to set up a Malaysia and includes power or water

modernised factory, s given in heu of any supplied in Malaysia and transport provided
annual allowance due in respect of the ex- in Malaysia. Goods, materials, power, water

penditure incurred. The allowance will, or transport are deemed to be produced,
however, be made for a year of assessment supplied or provided (as the case may be) n
only if- Malaysia if more than 50% thereofby value
(i) the company js resident in Malaysia; was produced or provided in Malaysia or

() the plant and machinery s used for the n the case of power or water, was supplied
purposes of the company's business; and by an undertaking established in Malaysia
(i) the company has exported in its finan- and the reference to Cost of Malaysian
cial year preceding the year of assessment materials is to the cost of purchaseor where
more than 20% (by value) of its total pro- they are not purchased, their market value
duction during that year. when they became avalable for use in the
The allowance is not due- manutacture).
() to a pioneer company during its tax relief Secondly, 20Oo of the total of the wages and
period; or cost ofMalaysianmaterials ascertainedunder
(ii) if the company uses t:he assets in the (i)'and () above is to be calculated.
business of exporting any prinary commo- Thirdly, there is to be ascertained-
dity; or (i) the gross income (i.e. the gross proceeds
(iii) if the company is eligible for an Invest- of sales, other than exports of primary
ment Tax Credt under the Act. conniodities, less the cost of carriage, n-
In (a) and (b) above the references to pri- surance, freight and handlng charges paid
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and any trade discounts given by the ROLE OF GOVERNMENT AND ITS

company) for the year from the export of AGENCIES

manufactured products; and 42. The present role of the Government in

(ii) the average gross income (as defined industrial development was spelt out by
above) from such exports for the three Tun Abdul Razak, the Deputy Prime Mi-

immediatelypreceding years. nster and Director of the National Opera-
The deducton which will be given s tions Council as follows:-
calculatedby applying the formula: In the past, we relied on the initative ofthe

sector to out
2o % of specified expenses (a)

private carry investment and
establish ndustries. Now the Governnent is

x excess of exports (b) export taking positiveand aggressive approach= a to
Total gross income allowance ndustrialisation.The Governmentwill iden-

(a) Speced expenses means the aggregate tfr feasble projects and mount a promoton
ofthewages and costs ofMalaysianmaterials. drive to mobilise local as well as foreign
(b) Excess of exports means the excess of the capital. The Governmentwill take the initia-

gross income from exports for the year over tive in ndustrialisationand, ifnecessary,wll

the average gross income from exports for participate in the establishment of industries
the three preceding years. either by itself or n joint venture with the

Only companies resident in Malaysia are private sector, both local and foreign.4
eligible. There is no requirement that prior 43. In pursuance ofthe above, the Govem-

approval should be obtained before the ment set up a Capital Investment Commit-

company can obtain the deductons. tee composedofministersand senor govern-
ment officials with the following terms of

(d) Payroll Tax Relief reference:
For the purposes ofqualifying for the relief, (i) To review current policies and pro-

a company (not being a pioneer company) grammes of industrial development, both at

must be registered by the Minister of Com- Central Government and State levels, with

merceandIndustryundersection30 oftheAct a view to co-ordnating them into an inte-

as an export manufacturingcompany and grated programme of accelerated industrial

any product nanufacturedby it as a regis- development, particularly of labour inten-

tered manufacturedproduct. sive industries and those with strong export
Where the companyexports more than 20o potential;
(by value) of its total production of that (ii) To identify development priorities, and

product during any calendar year, it will be formulate policy guidelnes and ncentives

eligible for a refund of a part of the payrol1 for the effective implementation of such
tax pad in that year calculated by refrence industries;
to the formula- (iii) To streanline present procedures for

Payroll tax paid x value ofexport of processing applications in order to speed up

registeredproduct decision-making on industrial development
matters;

Total turnover for the year

The payroll tax refund s calculated by 4. Malaysia: A New Industrial Development
reference to the calendar year and not the Strategy-booklet published by the Federal
financial year ofa company. Industrial DevelopmentAuthority in JUly, I969.
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(iv) To redeploy exstng staff of different quired percentages of local content in
organisations into a more cohesive force to manufactured products for the purposes of
achieve these objectives; the Investment Incentives Act, I968, were

(v) To direct the implementation of the announced within one month of the esta-

Committee's policies and decisions in colla- blishment of that Comnittee whereas the
boration with State Governments and Committee which was appointed for the
Departmentsconcerned. specific purpose ofstudyng the matter more

44. The establishment of the Captal than a year ago appears to have been bogged
Investment Committee has gven new em- down at the conmittee level.
phasis to the Government's industrialisation 46. The central executive force operating
policy and s bom out of the realisation that under the Capital Investment Committee is
procedures of the past were very time the Federal Industrial Development Autho-
consuming and led to unnecessary delays and rity (F.I.D.A.). This Authority which was

caused frustraton to the entrepreneurs set up to advse the government on in-
concerned. The Chairmanof the Commit- dustrialisation policies and areas ofdevelop-
tee, Tun Tan Siew Sin, has declared that the ment, has now been given the additional
Government will now- responsibilityofactively participating in the
... do its homework and dentify the setting up ofindustrialenterprisesby prepar-
industries which it regards as viable and at ng pre-investment studies on investment
the same time announce also the concessions, projects and project reports on industries
both tax and tariff and/or other ncentives, and making these available to potential in-
whicli it is prepared to offer in order to vestors. F.I.D.A. also serves as an informa-
encourage the establislment of such indu- tion centre for interested persons and is
stries. Once such an announcementhas been responsble for processing applications for
made, an entrepreneur who is interested can incentives under the Investment Incentives
readily make a decision as to whether it is Act or to set up other enterprises.
worth his while to go in or not. Such a pro- 47. Other incentives offered to industria-
cedure will cut out the protracted negotia- lists are:-

tions which had to be undergonen the past (a) exempton from import duty for ma-

and the delays which such negotiations chinery and, in some cases, raw materials
inevitably entailed. used in nanufacture;
Although protective tariff measures will be (b) drawback of import duty on imported
announced simultaneouslywith the identifi- components used in, and exicise duty pad
cation of a particular industry, it may be in respect of, products manufactured in
that such measures require minor revisions Malaysia and exported from Malaysia;
here and there in the light of experience (c) free transfer of capital and earnings
gained. It should be made clear however, within the Sterling Area and mininum
that the broad lines of assistance will still control in respect of such transfers to and
remain and so intending investors and from other countries;
industrialists will know exactly where they
stand.
45. Action appears to be the keynote. The

5-Malaysia: A New Industrial Developmentlist of priority products and development Strategy--booklet published by the Federal
areas and what would constitute the re- Industrial Development Authority in July, I969.
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(d) tariff protection for deserving local ment of InvestmentDisputes.
industries; 49. Malaysia recognises that she faces ex-

(e) protection against dumping by foreign tremely stiff competition from other coun-

exporters; tries in the region n attracting both reign
(f) preferential government purchase of and local capital nto industrial enterprises
locally manufacturedproducts provided that which require substantial capital commt-
their prices d not exceed the prices of ment, technical and technological know-

equvalent imported products by more than how, expertise in production,managerialand

IO/. marketing techniques ad an abundance of
48. The Government is negotiatingDouble courage to venture nto relatively unexplor-
Taxation Agreements with several coun- ed areas. The Government at the same time
tries and has concluded Foreign Investment believes that if the harvest promised offers a

Guarantee Agreements (against expropria- more than satisfactory rate of return as well
tion) with the United States and West as security of nvestment, industrialists will
Germany. The government has declared its put their money into the country and it is to

willingness to enter into similar agreements this end that government'senergies are now

with other countries. Malaysia is also a being directed with a vigour and dedication
member of the Convention on the Settle- unparalleled in the history of the nation.

5I4



M.K. MATHAI

APPENDIX

I. DEVELOPMENT AREAS (9) Manufactu,e of industrial machinery and
(I) The States of Kedah, Perlis, Pahang, parts
Kelantan, Trengganu, Malacca, Sabah and Ball bearings
Sarawak. Machine tools
(2) The industrial estates of Senawang in Industrial machinery, all types
Negri Sembilan and Kamunting in Perak. (Io) Manufactureof transport equipnent
In addition the Minister of Commerce and Outboard motors

Industry is empoweredto declare any specific Pleasure craft
area in the States of Selangor, Johore, Perak, (II) Manuacture of components, accessories,
Penang and Negri Sembilan as develop- spare parts, supplies, fittings and garage equip-
ment areas. mentfor niotor vehicles

Accessories, all types
2. PRIORITY PRODUCTS Bus and motorcar seat frames
(I) Manufactureoffoodproducts Components,accessories,spare parts, supplies
Fruit canning excludingpineapplecanning and fittings for tractors and other earth-
Vegetable canning moving plants
Meat canning including meat, poultry, game Parts for spring assembly
and preparations thereof but excludng Parts for engine assembly
chicken and mutton curries. Parts for suspension assembly
(2) Manufactureofaninal feedst4}s Parts for steering assembly
Pineapple waste and bran Parts for transmission assembly
(3) Manufacture ofwood products Autonotive tune up equipment
Fibre board Battery charges
Chip board Cylinder block crack repairing materials
Soft board Front end alignment equipment
Hard board Static and electronic wheel balancers
(4) Manujcture of toys, wooden, metal,plastic, Tension wrenches
rubber and textiles Valve seat inserts
(5) Manufacturesfom padi husks and straw Valve seating equipment
(6) Manufacture of rubber products (12) AssemblyIMnufacture of electronic com-

Rubberised fabrics ponents
Conveyor belts, transmission belts, V-type (13) Manufactureofelectrical machinery
belts Telephone switching equipment
(7) Manufacture of chemicals and chemical pro-
ducts 3. MALAYSIAN CONTENT REQUIRED IN
Titanium dioxide MANUFACTURED PRODUCTS

(8) Manufactureofhardware tools The manufactured products should in-
Axes corporateat least 50% by value ofMalaysian
Pliers raw materials and/or parts and components
Screw drivers manufacturedn Malaysia, excluding wages,
Spanners salaries and other domestic inputs.
Rivetng tools
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H.W.T. PEPPER AND DR. J.C.L. HUISKAMP:

GUILT AND INNOCENCE OF TAXPAYERS

--includingsome small notes on tax collection practicesi certain countries-

Most countries wth orthodox income tax amount ofhis own income. Accordingly the

systems encounter at some time or other initialonus is on the taxpayer to provide the

objections to the widely-employedtechnique materials to make an accurate taxassessment

of makng estimated assessments where the possible. If he does so no difficultyarises.

taxpayer does not render his declaration of Ifa taxpayerdoesnot supply the necessary in-

taxable income or where the income he formation his position has to be considered
does declare s obviously understated. in relation to all the other taxpayers who
The tax ofcial in these circumstanceshas to have fulflled their obligations and paid
make an estimate of taxable income to the their tax timeously. Obviously the assess-

best of his ability, giving the taxpayer the ment and collectionofincome tax cannot be

right (for the second time) ofmaking a full allowed to remain ndefnitely suspended
and true declaration of income to support until the delinquent taxpayer decides to

his appeal against the assessment and thus conform.
enable it to be adjusted from an estimated
to an actual figure. INTEREST ON OVERDUE TAX

The pressure thus placed on a taxpayer is Various remedies, efctive in countries with

sometimes criticised as a negation of the a high level of tax conformity may be less

principle of crininal law that a citizen is effective in developing countries. Adding
innocent until proved guilty. To assess a interest to the tax due has two limitations: in

taxpayer as taxable on a certain sum and a developing country nterest rates are often

leave it to him to prove he is not so taxable very hgh and a business man may be con-

is, it is argued,an oppressivepracticecontrary tent to borrow his tax money and let the

to the liberal spirit of the law. interest run. Secondly the interest cannot

This sort of special pleading is not infre- be calculated until the tax is assessed and so

quently encountered in developingcountries has no mpact unless there are ways of

where a tax system may have been inherited enforcing assessments in the absence of n-

from a colonial or non-independent past come declarations.
when the system, based on that prevailing
in their home country, was ntroduced by LATE FILING PENALTIES

expatriate offces of the former governing The other remedy which springs to mind is

or protectngpower. It nay t:hus be ofsome that of a penalty for not rendering a tax

general interest briefly to examine what is declaration. Various devices can be used

involved in this issue. once the statutory period (extended accord-

A comInon ingredient of all income tax ing to circumstancesby grace periods where

laws s the requirement that the taxpayer reasonable extensions have been requested)
should render a declaration of his income. has expired. Either a fixed penalty becomes

This requirement is based on the not un- due, or one which is calculatedonaperdiem

reasonableassumption that a taxpayerknows basis for each day that the offence continues.

better than anyone else the sources and There are two dificulties, that of enforcing
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payment, and that of fixing a level of Some tax laws make the first objection, one

penalty which will be a real deterrent to the by the taxpayer to the Commissioner(s)
more serious delinquent without bankrupt- against the assessment made by his (their)
ing the small taxpayer. The latter may be staff Ths provisiongives an opportunityfor
late wth his declaration because he is unable the matter to be reviewed by tax officials
to cope with his accounts and yet on investi- senior to those who made the assessmentand
gation be found to have no tax liability. enables many cases to be settled wthout
This remedy also, therefore, does not prove further formality. Normally the Connis-

very satisfactory in practice in developing sioner(s) ruling, ifadverse may be appealed
countries. to an independent tribunal or Court.

Where the objection or appeal to the Com-
ESTIMATED ASSESSMENTS missoner(s) does not exist as a fornal,
Dealing next with the method of entering statutory, procedure the review by senior
estimated assessments to force the taxpayer officials normally takes place infornally
into action it is important to realise the where the first appeal is to an independent
following points- tribunal so that most cases may stll be
(a) not to do this means yielding to the settled out ofcourt by agreement, but the
anarchy of letting taxpayers please them- effect is broadly the same.

selves as to when to render their tax declara- Two mportant questions should be dis-
tions; cussed at this stage. Does tle making of a

(b) that such assessments are only made too-large estimated assessment constitute an

after a taxpayer has committed the offence oppressive practice What should be the
of not rendering an accurate declaraton of procedure for paymentoftax pending settle-
income; ment ofthe appeal
(c) having failed to produce information
regarding his income the taxpayer is given a COMPUTATION OF ESTIMATE

second opportunity to do so by the appeal Administrative experence in many coun-

procedure provided in connection with the tries indicates that some taxpayers, particu-
estimatedassessment; larly where their incomes are rising rapidly,
(d) if there is to be equality between tax- deliberately delay the submission of taX

payers this equalitymust ncludepayment of declarations.This is sometimesbecause in the
tax by all at the same due dates-to achieve case of an expanding business working
this there is no choice but to insert estimated (circulating) capital may be nadequate, and
figures for those taxpayers who do not unpaid tax money can be utilised temporari-
provide actual figures. ly as capital. In such cases estimated assess-

ments are often nadequate and are accepted
APPEAL PROCEDURES without appeal. Accordingly the traditional
As ndicated the power to proceed with administrative practice, in cases where tax-

estimated assessments is almost universally payers omit to render tax declarationsand do
adopted, not only for income tax but for not appeal against estimated assessments, s
taxes in general. Provded there are oppor- for the estimates to be ncreased year by year
tunties for appeal either initially or at later until the pont s reached where the taxpayer
stages to independent trbunals the practice in this category finds the assessment higher
cannot be regarded as an oppressive one. than this profit.
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Usually a tax oficial employs whateer in- Malaysia and Singapore where there is
formation is available when making his specific statutory authority to call for state-

estimated assessment. It may be that he will ments of assets or wealth.

merely round up the figure for the last

year or which an agreed assessment was PAYMENT OF TAX ON DISPUTED ASSESS-

nade. If there is no information except that MENTS

increasing estimates of profits have been Power to make estimated assessments where

accepted year by year, that fact in itself is the taxpayer neglects or refuses to act is not

prima facie evidence that profits actually are ofitselfenoughto ensure that the delinquent
increasing. If there is evidence in the tax- taxpayer can be compelled to make his

payer's file of increasing wealth e.g. the reasonable contribution in taxation at about

purchase of property or investments out of the time that tle general body of taxpayers

keeping with the size of the last-declared does so. It is usual to provide that the collec-
income then there is good reason to n- tion of tax should be suspended when an

crease the assessmentproportionately. assessment is under appeal, the exception
In all these cases, however, the taxpayer has being that tax should be payable on that
had one chance before the assessment, and partof the taxwhich is not in dispute.Provi-

has another afterwards to provide correct sions of this kind are comnonly abused in

details of his ncome. This practice of tax developing countries e.g. by the delinquent
adninistrations is thus a reasonable one and taxpayer refusing to agree to anything. Even

to argue that the general principle of crimi- in more sophisticated countries such provi-
nal law is infringed is, as a Judge once said sions do not always work smoothly-it is

in another instance, mere rhetoric. necessary, fr example, to take cases where
the taxpayerwillagree to nothing, or only a

INDICIA OF WEALTH nominal payment, to a tribunal to determine
Some countries' laws permit the ncreaseof what can reasonably be collected. This
ncome tax assessments on the basis ofexter- results in cumbersome adninistration-

nal evdence or ndicia of wealtl per se. anot:ler hearng of a tribunal may subse-
In Spain, for example, the acquisiton of a quently be necessary to determine the appeal
motor--car above a certain value must be itself In a developing country, clronically
reported in connection with income tax short of good-calibre staff, especially in the

liability, and the criterion, e.g., ofoccupyng early post independence period a serious

a luxurious dwelling is taken into account arrearspositionmay swiftly developwith the
also in the tax systems of France and of less public-spirited taxpayers more or less
several countries of Latin America. In some pleasing themselves about when or even

countries e.g. Guyana, there is specific whether to pay.

authority in the tax law for the income tax In some countries a new, inexperienced
assessment to be calculated where necessary, government may be lobbied by commercial
on a growth of wealth basis. Virtually all interests not to pursue the collection of
tax authorities make administrative use of arrears with determination because of the
evidence of the taxpayer's wealth in making shortage of circulating capital. It can never

income assessments. The power to obtain be right to yield to such pressures. The
such information is usually implicit in the inequityofincidenceoftaxationwhere some

law but may be explicit as for example in taxpayers are able to flout their obligations
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while others pay is obviously ncreased if tion of the communitybecause of the opera-

action to eliminate arrears dininishes. Any tion of PAYE or withholding scheme there
reliefs from taxaton should be available to can be no equity unless businesses and pro-
all taxpayers equally rather than to the least fessions have also to pay their tax as a first

deserving of them. rather than last comnitment. This means,

Remedies for delaying tactics employed by for example, priority treatment n the

delinquent taxpayers include the setting of timetables of Law Courts for cases on tax

fixed dates for assessment and payment by collection, especially where there is over-

all taxpayers where no P.A.Y.E. or other crowding in the list of cases for hearng.
withholding scheme operates. Although For a taxpayer, other than the well-organised
this seems a conmonplace provision there business man who coolly takes conmercial
are a number of countries where no such advantage of any payment latitude he is
fixed dates exist and actual dates of assess- given, it is not really a kindness to allow him
ment and payment of the same year's tax to accumulate a bill for several years' taxes.

vary very widely between different tax- It is not unknown in some countries for a

payers. Having fixed the dates when pay- business to be sold to pay back taxes, an

nent ought to be made, ideally so that tax event which does not make the government
on all classes of income is payable about the or its tax administrationpopular. Such events

same tine, the next task is to secure that tax may be avoided by resolute action to collect
is paid timeousely. taxes so that arrears are not allowed to

accumulate and the business or professional
PRIORITY OF TAX DEBTS man has to apply the self-discipline required
It is curious that some countries, although to provide properly for tax payments from

providing that tax debts rank preferentially the outset.

in bankruptcy, liquidation, or on death,
have comparatively weak collection powers ENFORCEMENT OF ESTIMATED TAX

in general everyday cases. More effective ASSESSMENTS

pressure is n practice exerted to collect The Gordian knot of the conflict of tax-

commercial debts with tlie result that tax payers' rights, where assessments are under
debts to Governnent are the last to be paid. appeal, and the state's need to collect the tax

The interest burden borne by Government in fairness to other taxpayers and its own

to finance late or lost revenue is a factor in revenue requirements, has been cut, e.g., in

increasing the anount charged n taxaton. Australia, by a provison that assessed ncome

Unpaid tax is in effect used as additional tax is to be paid even where an appeal has
finance by those who succeed in deferring been made. This legislation was also adopted
payment. in I961 in Malaysia and Singapore with
A more sensible arrangement is to provide notable effects on the reduction of tax

that taxes are always a priority debt. The arrears. Obviously such a provision is a

logic in the case of sales taxes, which the powerful tool nin the hands ofthe tax adnini-
trader has already collected from his custo- stration but in the countries concerned t has
mer and ofwhich he is merely custodian for not in practice been used oppressively. In

the government, is obvious. It is equally practice tax is held over if there s good
obvious with ncome tax that where this s reason for suspensionbut this is done adnini-
a priority or first charge debt on a large sec- strativelywithout recourse to a tribunal for a
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determination of provisional payments. A rendered or not, and using a tribunal to

parallel to this kind of treatment for income determine amounts to be paid of the tax

tax may be fund in the Customsadministra- where estimated assessments are subject to

tion of various countries where it is normal appeal. In the case ofsales taxation (purchase
practice,where there is a disputeas to the rate tax) delay in declarations and payment
of customs duty on certain goods, to collect (which are statutorily due on a quarterly
(or obtain a guarantee for) duty at the higher basis) is countered by insisting on a deposit
rate pending settlement. or bond for the tax probably due and/of by
In Eire the problem of collecting sales tax collecting the tax at more frequent inter-
in the absence of a tax declaration from the vals, e.g., monthly or weekly.
taxpayer is dealt with neatly. Only an nitial

appeal on the grounds that a taxpayer iS not BENEFITS OF PROMPT ASSESSMENT AND

accountable at all may result in tax assessed COLLECTION

being suspended pending settlement of the If a government can transfer its tax scene so

appeal. Once liability is established, ab- that assessment and collection proceed tine-
sence of a declaration of tax payable in sub- ously and effectively, tax revenuesnevitably
sequent months does not impede the tax are boosted. There is scope for reductions in
collection process. Estimated assessments are tax rates or increases in reliefs and exemp-
based on the tax due in the corresponding tions. Taxpayers are not ultimatelyworse off
month ofthe previous year (or on the figure by learning to pay taxes promptly rather
for any higher month in the current year) than in a dilatory way and causes ofgovern-
with an addition of 25%. The only valid mental unpopularity are removed. A recent

appeal against such an assessment is one example may be found in Brazil where the
accompaniedby the statutory declaration of federal government has in recent years been
sales tax liability which ought to have been bringing income tax payments more up to

made in the first place. If failure to render date, and the state governments, notably
monthly declarations of sales tax continues that of Sao Paulo, have been tightening up
(e.g. it may suit the taxpayer to 'drag hs sales tax collection. In the latter case the in-
feet' when sales are climbing at a rapid rate) creased revenue has recently permtted both
the estimated assessments are increased suc- an increase in exemptions and a re-schedul-
cessively until the delinquent taxpayer is ing, in the taxpayer's favour, of t:he fixed
compelled to comply with the require- dates for general payment of sales taxes.

ments of the tax law. Effective use has been made of the banks as a

In Britain collection of income tax in the mechaism for collecting sales tax, leaving
absence of tax declarations by businessmen the administration freer to concentrate on

is achieved by making assessments by a delinquent taxpayers.
fixed date, whether declarations have been
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ment by which the business formerly con- cartels are common forms. A joint venture

ducted by two or more companiesbecomes is the next step whereby a mutual subsidiary
the business of a single company.1 It is set up.7 Keal concentration takes place
coversmergers as well as consolidations. A where the cooperating companies lose their

merger occurs where one or more corpora- independency. A holding company can be

tions transfer their assets to another existing establshed owning those cooperating com-

corporation-as where corporation X mer- panies located in different countries. Ths

ges into existng corporationY. A consolda-
tion occurs where two or more corporations
transfer their assets to a newly created I. Conard, Corporate Fusion in the Common

Market, I4 Am.J. ofComp.Law 573, footnote 2

corporation-as where corporation X and (I966).
corporation Y consolidate into new cor- 2. World Tax Series, Taxation in the United

poraton Z.2 The subject of this paper is States 808,809 (I963).
limited to consolidations,but the word mer- 3. World Bank Atlas, International Bank for

Reconstructionand Development (I968)
ger may be used when the problems of the The Common Market's Giants, The Econo-4.
first are the same as of the latter. mist 68,69 (October I2, I968).

5. H.W. de Jong, Concentration in the Com-

2. International concentration mon Market-A Comment on a Memorandum

The European Common Market has a
of the E.E.C. Commission, 4 C.M.L.Rev. i66

(I966-67). Size Is Not Everything, The Econo-
population of I83 nllion. With this mist 67 (October I2, I968). Serge Dassault, pre-
nunber of consumers it ranks next to the sident of Electronique Dassault (France), Dis-
United States in the list of markets in the cussion-Europe Ponders Ways to Meet U.S.

world. The gross national product per Challenge, The New York Times (January I 3,

capita is $ I572, much lower than the $ 3520 I969).
6.
. The potentialdanger of unhea,lthy competi-of the United States, but still high compared tion due to the often larger size of the American

to other big markets.3 A market of this enterprises and their research has to be matched

potentiaJ calls for big concerns as the exam- through larger European production units. E.

ple of t:he United States shows where the van der Beugel, Doctoral Thesis, Rotterdam
as

supermarkets in California seU the same
(I966), cited by Antonie T. Knoppers, The
Transatlantic Technological Gap and U.S.

products as in New York. This does not Investnent in Europe, 3 Progress, The Unilever
mean that big corporations have the highest Quarterly 20,23 (I968) Guido Colonna di

grade of eaming-capacity.4 Many authors Paliano, Wby Europe Needs Continental-

doubt the need of large-scale frms,5 but Scale Firms, II6 European Community 3

(I968). The merger trend in Europe is likely to
others regard them necessary in big mar-

grow further in years ahead. We must make
kets. Generally, big companies have an even greater efforts in the field of industrial con-

advantage in industries with strong compe- centrationto strengthenour competitiveposition
tition. Therefore, , the legal means for especially in sectors where the cost of research

and investment is high...In these sectors also
ntemational concentration have to be

Europe will eventually have no choice but to

available, and obstacles must be removed. create multinational enterprises. Alfred Schae-
Intemational concentration can be achieved fer, president, Union Bank of Switzerland, as

by nany ways. It starts with cooperation cited in U.S. News & World 1Leport 76 (April
whereby all kinds of contracts between 29, I968).

7. Bivens et al., Joint Ventures with Foreignindependent companies are used. Exchange Partners, National Industrial Conference Board
of know-how, licencing of patents, and (July, I966).
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forn ofconcentrationis only one step before tle possibility for companies subject to the

internatonal mergers and consolidations. municipal law of different member states

Many exampless show that niutual capital to form mergers...

participation or the establishmentof a hold- The proposed statute of a European Cor-

ing conpany s the way for international poraton 1 would enable existing corpora-

concentration. At a meeting' in I96I an

Italian lawyer1 listed nine reasons why a 8. In I968 in Europe: Fiat (Italy) and Citroen

holding company should be preferred to an (France), Hoechst (Germany) and Roussel-

intemational consolidation. One of these Uclaf (France), Pennaroya (France) and Prussag

refers to taxation. A tax law may provide for (Germany), Demag (Germany) and Richier

(France), further ASEA, KONE, Thrige-Ttan,
a beneficial treatment of a company that involving all Scandinavian countries. See,
carries on only certain activities. If the entity Europe's Merger Boom Thunders a Lot Louder,
s a subsidiary of a holding conpany, the Business Week 53, 54 (November 23, I968)
latter benefits from that tax law. If the entty (However, these examples are no mergers).

were a brancli of a concern, no special tax
And, Konzentrationstendenzen in der Europ-
ischen Automobilindustrie, I I Brsen-Bulle-

treatment could be obtained.1 On the tin, Schweiz. Volksbank (November, I968),
contrary, more convincing reasons of taxa- 9. Colloque International de Droit Europen,
tion would support international consolida- Brussels (I96I). Reports published by Associa-

tions, establishing corporations that operate
tion Belge pour le Droit Europen, Brussels

through foreign branches nstead of through (I962).
Io. Pietro Guerra, R.apport Italien, id. at IOO,

subsidiaries. The net loss of a branch is IOI.

normally1 deductible from the parent's I I. id. at Ioi.

taxable income. Dividends distributed by a
I 2. At present such a loss is not deductible in the
Common Market, because the income (positive

subsidiary are taxed with a withholding tax
and negative) of foreign establish-a permanent

causng an econonc double taxation which ment is exempted from taxation in the country
in many countries is not elininated by a of the parent company. However, the EEC

foreign tax credit. Comnssion recently proposed a new system
whereby losses are deductible. Sec below, sec-

tion 24, Taxation of Foreign Branches.
13. Internationalconsolidations I 3 An analysis of the French and Italian laws,.

The reason why intemational concentration and a description of the laws in the Common

takes place in the form of holding com- Market, is given by Ciriello, Prospects for

panies rather than nternational consolida- International Merger in the European Economic

tions is that practically no legal means for Community, Student Paper Harvard Law
School (April 30, 1963) unpublished.

international consolidations is available.13
I4. EEC, Das Problem der Unternehmens-

Belgiun, France, Italy, and Luxembourg konzentration im GemeinsamenMarkt, Kollek-

allow their corporatons to absorb foreign tion Studien Reihe Wettbewerb Nr. 3, Brussels,

companies. But only the Italian law allows at I 5 (I966)

a domestic corporation to be absorbed by a
x5. Treaty Establishing the European Economic

Comrnunity, Rome (March 25, I957).
foreign company, and then still under cer- I6. P. Sanders, Europische Aktiengesellschaft,
tain conditions.14 Vorentwurf eines Statuts fr eine europische
Article z20 of the Treaty of Konne5 states: Aktiengesellschaft, EEC Commission (Decem-

Member states shall, nsofar as necessary,
ber, I966). For an introduction,see, A European-
Type Company, Memorandumof the Commis-

engage in negotiations with each other with sion of the EEC, CCH Common Market Re-

a view to ensuring fr their nationals:... ports, No. 33, part I (June 2I, I966)
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tions ofdifferentcountries to consolidate into submitted the proposal24 for a European
a new European Corporation. The Corporation statute in 1966. The following
proposed statute is the first step towards description of the European Corporation s
international mergers and consolidations. based mainly on Professor Sanders' proposal.

This European Corporation is called Socie-
14. Taxation tas Europaea or S.E.
Enacting a statute of a European Corpora- The study ofan additional corporationform,
tion is only useful when the related tax one for all Common Market countres, is an

problems are considered at the sane time. effort to develop the field of corporation
The authors writing on the subject of the law; an effort which is called for by the
European Corporation agree that the taxa- economic development of the Common
tion oflatent invisible reserves, the difference Market. The S.E. statute would have advan-
between the narketand the book value ofan tages over the present available means of
asset, is the main tax problem. This paper incorporation.25 It makes ntemational mer-

will only consider that problem. Other gers and consolidationswithin the Common
questions of direct taxation, and those relat- Marketpossible,and it providesa unifiedlaw
ng to indirect taxes as registration fees for for the whole EEC, so that the laborious
incorporationor transfer tax on real property studies of al1 different national corporate
are left beside. Such taxes are certainly im- laws become superfluous for people related
portant in case of international consolida- to an S.E. The enthusiasm for a European
tions, but the problems relatig to them Corporation is, however, not shared by
seem easier to solve than the question of everyone. Some industrialists26 think the
hidden reserves. use of a holding company or a mutual

capital participationsuffices for nternational
2. THE EUROPEAN CORPORATION concentration, and there is no need for
In 1965 the French government suggested
in a note to the Connission of the Euro-
pean EcononicCommunity (EEC) the crea_ I7 A European-Type Company, supra foot-

note I6, at 9.tion of a
66

European-type commercial com- I8. The idea was first discussed in the Europeanpany.7 The dea of such a company was ConsultativeAssemblyin1949. Y. Scholten, The
not new since many authorss brought up European Company, 5 C.M.L. Rev. 9,20. For
this subject befre. The EEC Conmission the early authors, see bibliographyin: M. Wang,
favored the idea very much, and published DieeuropischeAktiengesellschaftinderE.W.G.,

Freiburg, Switzerland, 1964.a memorandum9 on this subject in I966. In
I9. Supra note I7.tlat memorandum the Comnission saw the 20. Supra note I7, at 9

creation of Europeancommercialcompanies 2I. E. Arendt, E. von Caemmerer, L. Dabin, G.
as part of the realizaton of the Common Marty, G. Mjnervini, and P. Sanders.

22. Dean of the Law Faculty, Neth. Grad.Market20. It asked some leading European School ofEcs., Rotterdam.lawyers2i to work out a proposal. 23. P. Sanders, Naar een Europese N.V. (Oc-The main work was done by Professor tober 22, 1959).
Sanders2 whose inaugurational lecture23 at 24. Supra note I6.

the Netherlands Graduate School of Eco- 25 Sanders, supra note I6, at IV, XXVIII.
26. Adm. Ellery W. Stone, vice chairman,nomics, Rotterdam,i I959 concerned the I.T.T. Europe, Discussion: Europe Ponders

European Corporation. Professor Sanders Ways to Meet U.S. Challenge, supra note 5.
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internationalconsolidations. In this paper no because the S.E. proposal solves only the'

standpoint will be taken in favor or aganst problems of international mergers and con-

the S.E. The only purpose is, after a descrip- solidations within the Common Market.

tion of the S.E., to focus on the main tax The assets of the founding corporations
problem of internatonal consolidations nto wi]l be transferred totally to the S.E. The

an S.E. stockholders of the establishing corpora-

The advantage of the S.E. plan over a uni- tions receive shares in the S.E. Arier the
fication of national corporation laws is that incorporation of the S.E. the founding
with the S.E. a corporation still has the op- corporationsno longer exist.

tion to incorporate under the national An S.E. will have ts registered office in a

corporation laws or under the S.E. statute particularEEC country, but it can remove its

whereas under the unification program- registered office to any other EEC member
which wants to harmonize the national state without any diffculty of corporation
corporation laws-a corporation has but one law. The S.E. will have the same rights and

law to incorporate under. The proposal conpetences as a national corporation in

thcrefore stands apart from the coordinating any EEC country. The CompetitionDirecto-

work based on article 543 g of the Treaty rate31 of the EEC favors an S.E. under Euro-

of Rome27 that requires a coordination or pean law instead of under uniform national

harmonizationof the national legal systems28 laws, because it presumes the S.E. has a

of the EEC countries, as it does not ask for European personality n that case, rather

any incision nto the national laws. than a nationality. Thus, under European
law, there would be no question of the final

2. The Societas E,ropaea nationality of a merged or transferred S.E.32

The incorporators of an S.E. must be As pointed out before, there is not that

corporatons that have been existing and in certainty if the practical results ofhaving the

operation for at least three years. An S.E. S.E. under European or national law really
can incorporate another S.E. while the first make a great difference.
has not been in existencenor in operation for The S.E. must have a rather high minimum

three years. No individual can incorporate capital because it is a corporation designed
an S.E. because it is hard to judge an ndivi- for large business purposes, and abuses
dual's economiccapacities. But an individual should be avoided. On the other hand, the
can have a corporation like a bank establish minimumcapital is not so high that medium
an S.E. for him so that the bank s the official size corporations could not use the S.E. for

incorporator that is liable for the incorpora- intemational expansion.
tion.29 The charter of the S.E., granted by An S.E. can be transformed nto a national
the European Court, will be on fle in a corporation of a Common Market country

EuropeanRegistry. after having been in existence for at least
The S.E. proposal contains five ways of
incorporation3oof which only the establish- 27. Supra note 15.
ment of an S.E. by way of consolidating 28. Sanders, supra note I, at XXIX.

two or more corporations into an S.E. is 29. Sanders, supra note I, at IX.

relevant for this paper. In case ofa consolida- 30. Id. at 3.
General Directorate for Compctition.

tion, the founding corporations must be
3I.
32. CCH Common Market Rep. par. 9034, at

incorporated in Common Market countries 8067
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three years. An S.E. can also merge with Professor Sanders a special tax treatment of
another S.E., or consolidate with another the S.E. is acceptable if that is a step towards
S.E. into a new S.E. without difficulties of a general tax harmonizationwhich eventual-
corporation law. ly benefits all corporations in the Common
To reach a uniform interpretation of the Market.34 Since Professor Sanders and other
S.E. statute the European Court shall have authors oppose discrimination of national
exclusive jurisdictionover the S.E. corporatons, the aforesaid opinion seems a

contradiction because a general harmoniza-
22. Taxation tion of direct taxes will take a much longer
Professor Sanders' proposal for the S.E. tine than the creation of a European
omits rules for taxation. Some authorsa3 Corporation. This will cause a significant
have mentioned the tax problems that time gap during which the European
could arse upon creation of a European Corporation benefits from privileges, in-
Corporation, but none has worked out any cluding special tax treatment, that national
detailed solution. The greatest problem corporations lack. The S.E. proposal antici-
seems to be the taxation of capital gains pates a tax harmonization, and will, during
upon the deemed liquidationofthe foundng the tine lag before the harmonization is
corporations in case of an international effctive, take a privileged position as

consolidaton or the deemed liqudation of against national corporations.
the acquired corporation in case of an inter-
national merger. This problem will be 23. The S.E. taxed like a national corporaton
reviewed in chapter 4. The S.E. is designed for large business pur-
A condition more than once emphasized in poses within the Comrnon Market. There-
Professor Sanders' proposal is the non- fore, an S.E. wll have subsidiares or bran-
preference treatment of the S.E. A national ches in dffrent EEC countries. Ths paper
corporaton shall not be discriminated as will discuss only the S.E. incorporated by
against an S.E. The S.E. therefore, may not means of an international consolidation. In
have any special privileges. On the other many cases the founding corporations that
hand, the S.E. will be created to reach special will no longer exist as such after consolidat-
advantages of corporate law which are not ing into the S.E. will remain in their respec-
given by the present national corporation tive countries as branches of the new S.E.
laws, such as the possibility of international Such a branch is a permanent establishment
merger, and transfer of the registered office in the sense of article 5 of the OECD Draft
to another EEC country. Perhaps those Convention.35 According to a principle in
advantages are not regarded as special
privleges of the S.E., but a special favorable
tax treatirent wil1 always be a privilege tlat 33 Sanders, supra note i6, Titel XII at 121, I 22.

surcan be interpreted as discrininatory as
Rapport Gnral la Fusion des Socits,

R. Houin, P.M. Storm,against national corporations. No obstacle
supra note 9, at 23.
Statute of an S.E., 5 C.M.L. Il.ev. 265, 288

hinders the creation ofa European Corpora- (I967-8). And others.
tion more than the present tax laws. Re- 34 Sanders, id.

moval of these barriers leads to changes in 35. Draft Double Taxation Convention on

Income and Capital, Report of the Organiza-the tax laws giving a European Corpora- tion for Economic Cooperation and Develop-tion a special tax treatment. In the opnionof ment, Fiscal Committee I963
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international taxation3 the incone of per- significantdifference between the tax burden
manent establishnents is taxed by the coun- in the six member states wth the exception
try of its location. All EEC countries except of Belgium, where the tax burden lies

Germany allow their taxpayers an exemp- somewhat below the average.37 A detailed
tion for the income of foreign permanent analysis should nclude the effect of different
establishments since that incone is taxed by accounting principles, and should also cover

the foreign country. Germany allows only the indirect taxes to obtain a real survey,

an exemption when stipulatedin a tax treaty; although the harmonizationprogram of n-
it has such treaties with all EEC member direct taxes is progressing.
states. Before bpe became a branch of ASE in 1969,

it was a national corporation n country B,Example
called BNC. BNC merged with ASE, and

A B the stockholders of BNC exchanged their
ASE ...... bpe shares for ASE stock. The earnings ofBNC

n r968 were $ roo, and net after tax $ 70.
50% ANC 30% Half of this amount was distributed as a

dividend, so that the stockholders received
ape

...... BSE $ 35. Assuming that the average individual
nconie tax rate for these stockholders nASE is a Societas Europaea with its registered

office in countryA and a branch (bpe) in country country B is the same as the corporate tax

B. ANC is a national corporation located in A. (30%) the net result after tax was $ 24.50.
BSE is a Societas Europaea in B wth a branch The earnings ofASE were $ Ioo in I968, and
(ape) in A. Both countries are in the EEC. The this followed the policyproportional income tax rate for corporations in company same as

A is 5o0/0, and in B 3000. described for BNC. With a tax rate of 50%
in A, this means that the stockholders

Assuming that the S.E. will be taxed like a received a dividend of $ 25. Since the
national corporation, there is no discrimina- general tax level in A is higher than in B, we

tion between ASE and ANC since the can assune that the average individual n-

domestic income of both is taxed by A at come tax rate for the ASE stockholders is

50%. ASE's foreign ncone, generated by 50o. The net result after tax was $ I2.50.

bpc, is taxed in B at 300o. If ANC had a Many countries impose a withholding tax on

branch in B, its foreign income would dividends paid to non-residents up to 30%.
also be taxed at 3000. The reverse applies to If there is a tax treaty between the country
BSE, whose domestic incone is taxed at where the dividend is paid, and the residence
3000, whereas ts foreign ncome is taxed at country of t:he stockholder, the withholding
5000. A conparison of ASE with BSE tax s lower or even zero. Article 10 (2) ofthe
shows a discrimination between these two OECD Model Treaty38 provides for a with-
European Corporations, as one's ncome is
taxed at 50%, and the otlher's at 30'0, 36.0. Bhler, Prinzipien des Internationalen
just because they have difierent locations Steuerrechts, I75 (International Bureau of Fiscal

wthin the Common Market. Documentation, Amsterdam I964)
A detailed comparisonofthe real situation in 37-A.J. Rdler, Corporate Taxation in the

CommonMarket, Guides to European Taxation
the Conmon Market would not give these Volume II, V: 4 (loose-leaf service).
simple results and might fnally show a less 38. Supra note 35.
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holding tax of I5%; most EEC countries in other EEC countries, so that losses can be
have adopted this rule in their treaties. offset. The countries where the branches are

The countries A and B have concludeda tax located will still tax the income of these
treaty according to the OECD Model. branches, but the parent obtains a foregn
In I969, after merging with BNC, the earn- tax credit for the taxes imposed by the other
ngs of ASE are $ 200, including $ zoo EEC countries on the income of the per-
earnings of the foreign branch bpe (the manent establishments.
formerBNC). The latter amount is exempt- A system ]ike this is well-known in the
ed from tax in A, and taxed in B at 30o. Ufited States where the rule of taxing
ASE's domestic income ($ Ioo) s taxed at world-wide income and allowing a foreign
50Oo. The total income after tax s $ I2o. tax credt governs. The proposal in the EEC
Half of this amount is distributed as a divi- menorandum is advantageous for concerns

dend ($ 60). Since ASE merged with BNC with branches operating at a loss. The
it doubled its outstanding shares, and it has problemofdifferent tax rates as described in
now coincidently as many stockholders the prevous exanple, however, would
living in A as in B, each group owning half intensify. The bpe income would be taxed
of ASE's stock. The stockholders in B by A at 5000, while only a credit for the
receive a dividend of $ 30 on which A 30% tax pad to B would be allowed, so that
levies a withholding tax of I5% ($ 4.50). B the general tax burden would be heavier.
allows no foreign tax credit, but its tax law In this example all circumstances remained

provides for a deduction of foreign taxes, constant except for the intemationalmerger.
so that the net amount that the stockholders The stockholders in B would be in a better
retain after tax (30%) is $ 17.85 which is position iftheyhad not approvedthe merger,
$ 6.65 less than n I968. If there would be for they received less dividends by doing so.

no withholding tax, the net result were $ 2I, The example illustrates the situation in which
whch is still $ 3.50 less than in I968. the S.E. statute is operative and therefore

the problens of corporate law and the ob-
24. Taxation offoreign branches stacle of taxing hidden reserves in case of
As pointed out before the EEC countries international mergers and consolidations are

allow an exemption for the income of removed.Therewouldbe still a tax problem;
permanent establishments in a foreign the BNC stockholderswould not have given
country because that income is taxed by their approval. Therefore, the intemational
the country were the branch is located. If merger of ASE and BNC could not have
the foreign branch operates at a loss, the taken place because there is a difference be-

parent cannot deduct this loss from its tween the tax rates ofA and B.

own income, because the exemption nclud- The directors of ASE could adjust their
es positive as well as negative income of the dividend policy to the stuation in the

foreignbranch. different countries. At the time of the
In a recent memorandum the EEC Com- merger ASE could have created a special
mission proposes a new tax system for
foreign permanent establishments. Accord_ 39. EEC Commission, Proposition de Directive

ing to this system a corporation has the op-
concernant le rgime fiscal commun applicable
aux socits mres et filiales d'Etats membres

tion to include in its own taxable ncome the diffrents, COM(69) 6 final, BrusselsJanuary 15,
income of all its permanent establishments I969.

528



LEONARD STOLK

class of stock and issued ths to the BNC coutryB to the pernanentestablishmentor

stockholders for their BNC shares. Then, to the headquarters in country B.
ASE could pay a higher dividend to the Assuming t:hat the EEC tax rate is 50% and
owners of this special class of stock to elini- the rate for national corporationsn country
nate the difference between the tax rates. B is 30%, sinilar problems arse as in the
The question would arise if the other previous example. All S.E.s will be taxed at

stockholdersof ASE would agree witl such a 5000 rate, but a national corporation in
a differentiated dividend policy whereby country B will be taxed at 30%. In this case

sone stockholders receive more dividend national corporations arc not being dis-
than others. criminated against, as long as no country
In reality the BNC stockholders might have levies a tax higher than 50%, but an S.E. n

expecteda growth in earnings by the merged country B s discriminated as against na-

corporationsbecause ofthe concentration,so tional corporations in the same country.
that they would have passed over the lower However, as nentioned above, the promo-
dvidends, anticipatng a higher ncone in ters of a European Corporation are only
the future, and therefore have given their concerned about special privileges granted
approval to the merger. to an S.E. that dscrininate against national
In the next section (25) the descrption fol- corporations. In a country wth low tax

lows the present system whereby income of rates there will be reluctance to establish
foreign branches is exempted in the country S.E.s when those will be taxed at a higher
oftheparent. EEC tax rate.

2. Imagine the same situation, with the
25. The S.E. taxed by the EEC exception that the EEC tax rate depends on

Instead of having the S.E.'s income taxed the national tax rates. All S.E.s are taxed by
by the country where the registered office t:he EEC. For S.E.s in country A the EEC
is located, the EEC authorities could levy a tax rate is 50%; for those in B an EEC rate

S.E. income tax. Since the S.E. is a European of 30% applies. In this case the S.E. is taxed
Corporationwhich is probably governed by at the same rate as a national corporation in

European law and s chartered by a European the same country. The income from a

authorty, it is rather realistic to assume that freign branch is taxed by tle country in
t will be taxed by the EEC. There are several which it s located at the domestic rate. The

ways for the EEC to tax the S.E. advantage of tlfis system is that there is no

I. The EEC can levy an S.E. ncome tax, discrinination between S.E.s and national
distribute it to the countries where the head- corporations, but the disadvantage is that
quarters and branches of the S.E. are located some S.E.s are taxed at a higher rate than
in proportion to the ncome part generated others, depending on their location, so that
in those countries. The advantage ofhavng a country with low tax rates could attract

the S.E. taxed by the EEC is that the allo- more S.E.s, but it is doubtful that the choice
cation of income to the respective countres of a corporation's location is governed by
will occur according to a uniformaccounting tax rates.40

system. If every country follows its own

accounting principles there could be a

double taxation of the income allocated by
40. John F. Due, Studies of State-Local Tax In-
fluences on Location of Industry, 14 Nat'l Tax

country A to the branch there, and by J I3 (June I96I)
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3 Other methods of taxation which will climates in the EEC countrieswhich prohibit
not be elaborated upon here nclude a small the developmentofajustmethodof incone

European income tax on S.E.s on top of the taxation for the European Corporation.
national tax, as a sort ofyearly excise tax fr
the privilege of having a European charter; 3. TAXATION OF DOMESTIC CONSOLIDA-

or a European income tax on all corpora- TIONS IN THE COMMON MARKET

tions in the Common Market, like a federal
tax besides a state tax. The purpose of the Example
first methodwould be to stress that the privi- x7Z,,yleges of corporateand tax law with regard to

nternatonal mergrs and consoldations The corporations X and Y consolidate into

into an S.E. are offset against the disadvan- corporation Z. The last balance sheets ofc X and

tage ofan extra tax, so that national corpora-
Y show under the assets among others marke-
table securities and investments in unconsolidat-

tions are not discriminated aganst. The ed subsidiaries at cost; the market value of these
purpose of the second method would be to assets is higher than the amounts of the balance

provide the EEC with a revenue from direct sheet. Under the item Property, Plant, and

taxes; the desirability or necessity of such a Equipment there is land that has a present market

revenue is here out of order. Both methods value which is higher than the book value, and

buildings that are depreciated, but could be sold
seem unrealistic and not under discussion at at a higher price than the book value shown in

present. the balance sheets.

26. Conclusion The total assets of corporation X have a

The promoters of a European Corporation market value of $ 2 million, the balance

emphasize that nationalcorporationswillnot sheet of X shows a book value of these
be discrininatedagainst. A general principle assets of$ I million. The assets are taken over

of equity would be served if all S.E.s were by Z; Z is willing to pay for these assets as

taxed at the same rate independent of their much as $ 2 nillion. IfZ pays this amount, it
location within the Common Market. If will insert the assets in ts own accounting
these t:wo requirements are met, an S.E. in a books for $ 2 nfllion which is the cost to Z.

country with low tax rates would be taxed For X this transactionwould be a realization
at a higher rate than a national corporation of its assets; the realized profit would be $ I

in the same country. It would be disadvan- million (the difference between the book va-

tageous to establish S.E.s there. Stockholders lue and the market value). This profit would
of national corporations would object to be taxable for corporate income tax pur-

mergers or consolidatons into an S.E. of a poses.

country with higher tax rates, as we have There is a way to defer this corporate tax

seen in the previous example. As long as a liability. IfZ inserts the same book values of
harmonization of direct taxes jn the Com- X's assets in its own books as X had valuated
mon Market has not been attained, there is them in X's balance sheet, there would be a

no place for a European Corporation. The continuation of the book value, and no

authors promoting such a corporation profit would appear for corporate tax

attach much attention to the tax problems of purposes. Only after Z sells the assets at

hidden reserves in case of international mer- market value, or if Z would be liquidated,
gers, but seem to ignore the djfferent tax a taxable gan is realized. The tax authorities
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wll have no objections to this method, be- for in that case Z has no assets of its own to

cause the situation remains the same after Z distribute to the X and Y stockholders.
has taken over X's assets; the gain on the In fact, this series oftransactionsoccurs in one

appreciated assets will be realized once in the single step-a statutory merger. There is no

future, and at that time a tax will be imposed. actual transfer of assets compensated for by
In the case where Z would have taken over cash or stock, nor an actual liqudation of
X's assets at $ 2 million, the shareholders of corporations. The only difference after the
X would have received that amount, be- consolidation is that now Z is substituted for
cause X will be liquidated afer transferring X and Y, and the stockholders now have Z

its assets to Z. Assuming that the stock- stock instead ofX or Y stock.
holders originally had paid $ I nillion for Ifan Y stockholderreceivesZ shares with the
their stock, t:hey nowwould realize a taxable same par value as his exchangedX shares this
gain of $ I nhllion. exchange may have no ncome tax conse-

In the case where Z takes over X's assets and quences. Tlie cost of the Z shares could be
uses the same book value in its own ac- deened to be tlhe same as the original cost

counting system, it s to be assumed that of the X shares, so that the basis for capital
Z issues its stock to the X shareholders in- gains tax purposes remains the same. The
stead of a cash payment. The result is the exchange will not be regarded as a realiza-
same when Z issues its stock in exchange for tion, thus the transaction is tax-free.
X stock, because X will end its existence Although the par value of the exchanged
after transferring its assets to Z; n both cases shares might be the same, stockholders'
the X stock is worthless after the liquida- equity accounts such as Capital Surplus and
tion of X, whether t:he X shares are held Accumulated Retained Earnings can cause

by the X stockholdersor by Z. The fact that problems. If these accounts before the con-

Z will give stock instead of cash for the solidation compared to afterwards differ,
assets it acquires is even nore likely, when the accounting value of the exchanged
X and Y consolidate into a new company Z, shares is not the same.

Par

Stockholders'Equity Shs. Value X Y Z

Common Stock 400 x 0.50 200 Ioo X I 1oo 300 X I 300

Captal Surplus 300 6oo 900
Accum. Ret. Earnings 300 30o 6oo

Book Value per Share 2 I0 6

If an X stockholder would exchange 2 X If the cost of the Z shares to the former X

shares (par value $ 0.50 per share) for I Z stockholder is deemed to be the same as the
share (par value $ I) he would receive the cost of his original X shares, hs basis for
same par value. One X share has a book value capital gains tax purposes would be the
of $ 2, while one Z share represents $ 6, so same. However, the Treasury would pro-
that the X shareholder would receive a bably not accept a tax deferment in this case

value of$ 6 (one Z share) in exchange for $ 4 and would regard the transactionas a realiza-

(two X shares given to Z). Thus, the book tion, so that the gain would be taxable.
value of his stock would increase after the Moreover, this transaction would not occur

consolidation. in reality. A Y shareholder who exchanges
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one Y share with a book value of $ IO for I. Capital gains realized with respect to
one Z share wth a value of $ 6 would never fixed assets and certain reserves will not be
accept this transaction. The value he loses inmediately subject to corporate tax.

would be transferred to the former X 2. For consolidations effected before I97I
shareholders, a quite unrea]istic assumption. an exemption is granted with respect to

Normally the X and Y stockholders will capital gains realized on stock held by the
receive a number of Z shares representing absorbed company in the absorbing com-

the same book value as their former stock, or pany or on treasury stock of the absorbed
even representing the same market value. company.
A tax law41 can nevertheless take the par 3. No tax is levied on the stock of the
value of exchanged stock ito account to absorbed company.

compute the taxable gain; in such cases a 4 No tax is levied on the stock dstributed
very careful planning of the consolidaton is by the absorbing company to the stock-
necessary to avoid tax consequences for the holders of the absorbed company, replacing
stockholders. the stock held in the latter company.
Generally speaking, the tax laws in the The following conditions must be met,
Common Market countries provide for a however:
tax-free consolidation where corporate in- I. carry over of the book values of the
come tax is concerned, under the condition reserves of the absorbed company;
that the book values of the assets are con- 2. carry over of the book values ofthe non-

tinued. The treatment ofstockholders,how- depreciable assets of the absorbed com-

ever, is different and depends on each indivi- pany; and
dual case; in many countries only individual 3. inclusion of one-tenth of the capital gains
stockholders with a substantial interest in a realzed on the depreciable assets in the taxa-

corporationare liable for capital gains tax. ble income of the ten subsequentyears.
The following short characterization of the
rules in each EEC country is based mainly Germany45
on the description in Corporate Taxation A statutorymerger is tax-free ifall assets ofa
in the Conmon Market.42 corporation are transferred to another

resident corporation under the terms of
Belgiuni43 a merger permitted by conmercial law, so

A tax-free consolidation of corporations is long as the assets are taken over at book
allowed ifi value and it remains certain that the hidden
L. the consolidation is performed solely reserves will ultimatelybe taxed. The official
through an exchange of stock in the newly view of the tax administration is that this
created corporation;
2. no tax-flee repament of capital has
taken place; and 4I. E.g. in the Netherlands, see, M.V.M. van

Leeuwe, Fiscale Problemenbj Fusies van Naam-
3. book values are carried over and con- loze Vennootschappen, I6 Fiscale Monogra-
tinued. fien 58 (Kluwer, Deventer, Netherlards, no

year).
France4d 42. Rdler, supra note 37.

43. Id., I-A: 28a.
Capital gains arising on a consolidation are

44. Id., I-B: 26.
grantedsome special advantages: 45. Id., I-C: 46.
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provison does not apply when a subsidiary corporaton f the ultinate tax of the gain
is merged nto its parent corporation. It is is secured. The book value of the assets

generally accepted that the incorporationof nust be carred over by the recipient corpo-
a resident business in exchange for stock in ration, but the newly acquired shares may
the new corporation does not result in the be valued ac their marketvalue. Ifliquidation
recogniton ofprofits provided that follows mediately upon the contribution
I. a whole business or a distinct part thereof of assets (in this case probably by a distribu-
is transferred rather than isolated assets; tion ofthe newly acquired shares), there will
2. the transferor receives a substatial n- be no tax consequences at the corporate
terest (25% or more) ofthe acquiring, newly level. This is so because the new shares will
formed corporation; and have been valued at the fair market value, as

3 . the book values of the assets are assumed. opposed to the book value, of the contribut-
ed assets. The former shareholders of the

Italy46 acquired corporation, now shareholders of
Under general rules, as expressed in Italian the acquiring corporation, will be taxed
case law, the companies engaged in a merger according to the rules of a liquidating distri-
are not taxed on capital gains, insofar as bution. There is no capital gains tax for
these neither appear in the fnancial state- individuals having not a substantial interest
ments nor are distributed. The Italian tax in a corporation. Thus, if the shares con-

code contains no provision on mergers stitute neither business assets nor substantial
other than a clause which obliges the ab- interest shares, there will be no tax conse-

sorbing party to ensure that the closing quences.
financial statenents and tax returns of the For individuals holdng substantial interest
absorbed enterprise are duly prepared. shares, the exchange of their original shares

for shares n the acquiring corporationcan be
Luxenibour7 a contribution to the capital of the latter.
Mergers of domestic corporations do not The taxpayer may elect to defer tax. The
give rise to corporate ncone tax if the cost price of the new shares is deemed to

assets are transferred to the renaining equal that of the original. In the hands of
corporation at their book value for tax the acquiring corporation the acquired
purposes and no compensation in the form shares will be valued at cost. Thus, in many
of cash or assets is paid. The merger of cases, no tax will be inposed immediately
parent and subsidiary is also governed by on the gain realizedf shares are contributed
this provision. Gains realized on the sale of to a corporationsolely in exchange for shares
a substantial holding in a corporation in n connection with a merger. The shares
which the seller, together with hs relatives, acquiredby the contributormust be valued at

has owned more than 25 percent of the the original book value of the contributed
capital at any time within the preceding five shares.
years are subject to ndividual or corporate
icome tax. This liability also extends to

such gains realized by non-residents.

46. Id., I-D:30.Netherlands4s
47 Id., I-E:2I.

A consolidation is tax-free for the acquiring 48. Id., I-F:35-38.
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4. TAXATION OP INTERNATIONAL these assets are no longer under A's jurisdic-
CONSOLIDATIONS tion, and the future taxation of a realized

gain by A is not secured.
Example 1 The provisions of domestic statutory mer-

I SE I
X,7 -Y gers could be extended and applied to inter-

A B C national mergers, if a solution for the tax

problems is found. The statute of the S.E.
CorporationX in country A and corporationY will contain provisions for international
in country C consolidate into a new corpora-
tion SE in country B. All three countries are mergers as far as the S.E. is concemed. It is

members of the EEC. likely that the usual way of intemational
mergers or consolidationswherebyan S.E. is

41. Taxationofcorporations involved wll leave an absorbed corporation
The market value of the assets ofX and Y is n its original country as a permanent esta-

higher than the book value. The EEC mem- blishment of the S.E. It is presumable that
ber states allow tax-free consoldatons most of the assets of t:he absorbed company
within the same country if the book values remaini the original country as assets ofthe
are continued,so that the taxationofinvisible permanent estab]ishment. As far as a taxa-

latent reserves in the case of future realiza- tion by the original country of future
tion is secured. The corporation laws of the realizedcapital gains on these assets is secured,
Common Market countries do not provide there should be no tax problem. As long as

for statutory mergers into fregn corpo- the assets are not transfrred abroad, the
rations.49Theconsolidationin aboveexample original country can tax a gain when this
means that the corporations X and Y are will be realized in the future. A consolidation
deemed to be liquidated. The difference be- is a reorganization of corporations. The
tween the market value and the book value internal organization structure of the com-

of the assets is taxable for corporate tax pur- panies involved will probably be reformed

poses. Ths tax probablyprohbits the con- to acheve a higher grade of efficiency.
solidation, because it is unlikely that the Therefore, some assets may be transferred

corporations dispose of suffcient cash to from one place of business to another or

meet that tax lablity, or that they could even totally abandoned. If they are sold at

liquidate other assets which are not needed market value while the book value is lower,
for continuing their businesses. a gain is realized. This gain will be taxed

AlthoughX and Y consoldatento SE, they like any other taxable realzed profit. The

may continue their businesses in the coun- sale suppliescash outofwhich the tax can be
tries A and C as permanentestablishmentsof paid; no problem arises. Assets transferred to

SE. In this case A and C could expect to be a foreign entity of the same concern are not

able to tax the capital gais on the assets of realized. The country of its original location
the former corporations X and Y in the is not able to tax the gain when the asset

future, because these assets remain under eventually will be sold. Therefore, t wll
their jurisdictions. If SE continues the same regard the asset deemed to be realized at the
book value of these assets in its own books, transfer, and mpose a tax on the difference
the situationafter the consolidationis sinilar
as before. When assets ofX are really trans- 49. Except in Italy under certain conditions. See,
ferred to B or C, or to still another country, Ciriello, supra note I 3.
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between market and book value. This tax realized on all assets at the time of the con-

must be pad with cash which is perhaps not solidation, whether they remain inin the
available in a sufficient amount whereas original country or are transferred abroad.

increasing liabilities producing more cash The program of 1967 is no solution in itself

might cause financial difficulties. for the main problems. How can the original
In I967 the EEC Commission issued a country enforce its tax claim after the assets

Harmonization Program for direct taxes.5o have been transferred abroad The program

This prgramproposed a dfferent treatment does not answer this question; it only shows
for several classes of assets belonging to a way how different classes ofassets could be

corporations acquired in an international taxed. Under the first tem (depreciable
consolidation:61 assets) the tax will be spread over ten years.
I. Depreciable assets

A tax imposed on the gain deemed to be Example 2

realized will be spread over a period of ten X in country A has a machine that is fully
depreciated, and therefore has no book value. It

years. still has a market value of $ IOO, and a useful
2. Land and other non-depreciableassets life of Io years. X consolidates into SE in coun-

The taxpayer may choose between two try B. A taxes the deemed gain on the nachine,
treatments: but spreads the tax out over a period of IO

a. No gain s deened to be realized. The years. The new book value is $ xoo. Th machine
now may be depreciated with $ Io per year.assets are taken over in the books of the new
Assume the tax rate is 5000. Spread over Io

corporation at the same book value. The
years, the tax on the gain is $ 5 per year.

tax is deferred and a procedure should be

developed whereby the country of the The advantage of the $ Io depreciation per

orignal location can later still exercise its year has to be paid for with a tax ofonly $ 5

right to tax the gain realized in the other per year, so that the Treasury subsidies
the asset with 50%. This subsidy is not

country.
b. A gain is deemed to be realized, but will ntended by the program, it is a loophole.
be taxed at a reduced rate. The assets now Ifthe asset is transferred to SE in country B,

can be taken over in the books of the new A has no longer the juridical means to en-

corporation at market value. force its tax claim. The same is true fr

3. Participations item 2(a) where the tax claim is deferred

A gain is deemed to be realized, and the to the future realizationabroad. The sugges-

taxpayermay choose between: tion under 2(b) and 3(b) is more realistic, for

a. A tax spread over ten years.
there the tax will be levied at the time of'

b. A tax at a reduced rate. transfer. The taxation of a deemed gain at a

4. Inventories reduced rate is not necessarily a loss of reve-

No special treatment is proposed. If there is a nue for the taxing country,s2 Present money

deemed gain, it will be taxed immediatelyat
50. EEC Comnission, Supplement Bulletinau

the usual rate. No. 8 - I967.
5I. Id., I8

Ths program does not distinguish between 52. J. Kauffman, Die Besteuerung der nter-
nationalen Kooperation und Konzentration, (I),assets belonging to a permanent establish-
29 Europische Steuerzeitung 79, 87 (August

nent and assets transerred to the acquiring I968). Also publ. in French: La Fiscalit du
corporation. It assumes that a gain may be March Commun.

535



TAXATION OF INT. CONSOLIDATIONS INTO A EUROPEAN CORPORATION

is worth more than future money. A bill of applicationof reduced tax rates and preven-
exchange due in the future but cashed at a tionofabuses in case ofinternationalconsoli-
discount now has still the same value while dations has to be coupled with an inter-
the risk of non-payment is elininated and national treaty or with European law the
the cash can be used to produce an amountof establishnentof that rule is not easer than a

interest equal to the discount rate. For the procedure for tax deferment as meant under
companies involved in the consolidation the item 2(a) of theHarmonization Program.
payment of a reduced tax has the advantage Both methods ask for an internationalagree-
that now the assets can be inserted in the ment between the EEC countries.
books at market value, so that the basis for The tax treatment of international mergers
capital gains tax purposes is jncreased, and and consolidations as described in the Har-
the assets can be depreciated with higher monizaton Program of I967 has no special
amounts or during a longer period. advantages over a simpler treatment by way

of tax deferment, as this exists for domestic
Example 3 mergers and consolidations. The EEC ex-

The assets of X in country A are transferred to perts felt these shortcomings and in I968 a
SE in country B. A gain is deemed to be realized. tendency towards a uniform treatmentofall
Since the transfer takes place in connection with

classes of by of defermentan intemational consolidation, country A taxes
assets way tax

the gain at a reduced rate. Corporation SE inserts came nto being.58 In January I969 the EEC
the assets in its books at market value, because Conmission published a memorandum4
the difference between the book value used by X containing a proposl for an EEC directive
and the market value has been taxed by A, so

concerning conmon rules for intemationalthat the latter value can be regarded as the cost
ofthe assets to SE. SE sells the assets immediately mergerswithintheCommonMarket. When
after the transfer. Since the market value equals this proposal is accepted these rules are

the cost (book value for SE) no gain is realized European law.
by SE; this sale has no tax consequences. The proposed directive applies only to

assets attributable to a permanent establish-
This example shows a way of partial tax ment. The Commission justifies ths linita-
avoidance, taking advantage of the differ- tion with the statement55 that the definition
ence between the reduced and the normal ofa permanentestablishment is so broad that
rate imposed on a taxable gain. Kules to every asset with significant capital gains can

curb this tax avoidance, e.g. by forbidding a be maintained in the orignal country as part
sale of the transferred assets within a certain

period unless an additional tax is paid, will 53. H. von der Groeben, Die Bedeutung der
be diflcult to enforce by the original coun- Steuerangleichungfr die europische Integra-
try. Ifthereare sorne assets left in the original tion, 89 Institut Finanzen und Steuern I4, I5

country, tlese could be seized to exercise the (Bonn I968), as cited by Ernst Hoehn, Die
Steuerharmonisierung in der EWG und ihre

tax claim om the gain realized abroad.
Bedeutung fr das schweiz. Steuerrecht, speechOtherwise tle only way for enforcement is for the Zurich Lawyers Society, I3, (Nov. I4,

with the collaboration of the foreign coun- I968) unpubl.
try. The procedure for such collaboration 54. EEC Commission,Propositionde Directive,
could be established in a multilateral treaty

COM (69) 5 final, Brussels (January I5, I969).
Unoff. translation: CCH Comm. Market Rep.between the Conmon Market countres or
par. 33 I3 at 2527.

by way ofEuropean law. If a rule goveming 55. CCH, supra note 54, at 2530.
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of a permanent establishment.The Commis- value as stated on the tax return of the

sion bases itself on the principle that a mer- acquired company.

ger in itselfshould not give rise to any tax at The classifcation of tle assets in article 4

ail.5 In the Conmission's opinon the tax- looks a lttle awkward, as the intangibles
free treatment of assets belonging to a per- are designated specifically whereas the other

manent establishment is abJe to cover the assets (b) are generalized, and only these

whole procedure ofan internationalconsoli- others are limited by the condition of non-

dation. transferability abroad. The memorandum

The approach of the Memorandumof I969 gives no reason for this classification, but it

is quite different from that ofthe Harmoniza- does state the basic principle of article 4.59
tion Program of I967; the Commission First, the member states have only the obliga-
regards the methods of the latter too con- tion to defer tax on deemed gains of assets

plex.57 The new Memorandum proposes attributable to a permanent establshment

only one method of taxation, a tax defer- while the book value after the merger

ment for assets attributable to a permanent remains unchanged. The eventual realization

establishment, and it distinguishes between ofa gain will be taxed by the state where the

only two classes of assets, (a) immovables permanent establshment is located. Second,
and intangibles, and (b) other assets. The inventories and most depreciable assets (as
treatment of these assets is governed by meant in article 4 (b)) may not be transferred

article 4 of the proposed directive.58 abroad without paying a tax on the deemed

In the event of a merger . . ., the Member gain. Since those assets, especially mer-

States shall refran from taxng the capital chandise, remanng n the books of the

gains relating to the acquired assets. This permanent establishment, are difficult to

includes the amounts corresponding to the check, a transfer could hurt the interests of

difference between the true value of such the state where the permanent establishment

assets and their value as stated on the tax is located, because a transferred asset might
return of the acquired company, in so far as: still be depreciated by the permanent

(a) the real property, securities and interests, establishment while t no longer contributes

the goodwll, and the industrial and intel- any benefits to the country of that establish-

lectual property rights included in the ment.

acqusition are carried on the books of the It s dfficult to guess the reason for the

establishments of the acquiring company awkward classification mentioned above.

that are in the State of the acquired com- Probably the experts who drafted the direc-

pany; tive could not agree on a specific classifca-

(b) the other capital assets are carried on the tion of the assets with usual accounting
books of the establishments and are not definitions, and omitted the reason for that

transferred to the State of the acquiring classification in order to leave the discussion

company or to the establishment of such about the final form of the directive open.

company located in a State other than the

State ofthe acquired company; 56. Id., 2528.

(c) for such establishments, the acquiring 57 Id., 2529.

company uses as a basis for the new deprecia- 58. Id.,2535,2536.

tion deductions and subsequent capital gains
59. Id., 2529. For this paper the original text

(supra note 54) is used. The CCH translation

or losses relating to the acquired assets the differs sometimes from the offcial text.
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The distinction between paragraphs (a) and Amortizable patents and know-how cau_

(b) ofarticle 4 is not that of depreciable and se problems in the case of international
non-depreciable assets, for buldings and consolidations. Example 4 may cause A to
some intangibles are depreciable. If no dis- allocate ncome to X for the use of X's
tinction between the assets were made, patent by SE comparable to allocations
paragraphs (a) and (b) could be condensed as described in section 482 of the Internal
follows: Revenue Code.o2 If the patent were not
. . . tle assets are carried on the books of the used by Z before the consolidaton, but SE
establishments of the acquiring company started to use it after the consolidation, it
that are in the State ofthe acquiredcompany, might be difficult for A to determine a
and are not transferred to the State of the reasonableroyalty. In the case ofknow-how,
acquiring company nor attributed to an that is not registered but can be an amortiz-
establishment of the acquiring company, able asset in X's books, it may be impossible
located in another State than that of the for A to know whetherX, or SE, or both are

acquired company; using the know-how. Moreover, it is ex-

With this text no confusion caused by an tremely dificult to deternine the market
awkward classication of assets would arise, value of patents and know-how03. If such
while the results would be exactly the same. assets are transferred to B, it will be diflicult
In other words, the distinction is superfluous. for A to mpose a tax on the deemed gain,
Probably the reason why article 4 distin- since the market value is not known.
guishesbetweenthe assets of (a) and those of Article 4 escapes this problem by classifying
(b) is that, in fact, it makes no difference amortizable patents and know-how under
whether the assets of (a) are transferred paragraph(a).
abroad. ILeal property is not movable from
one country to another, but the ownership is Example 5

transferable. If X (in example I of this (Assume the same facts as in example I). X
sells goods to customers in B, but has no per-chapter) owns land in country B, the gain manent establishment n B. The goodsfrom the alenation of the land is taxable are
delivered by X's own truck.Whilethe truck is in

by B.6o A loses no revenue in case of realiza- B, X consolidates into SE. Henceforth, the truck
tion, whether the ownership of the land is is used by SE in B, but is still arried on X's
held by X or transferred to SE, as tle gain is books, and X continues to depreciate it.

not taxable by A anyhow. The truck in this example is actuallynot

transferred to B at the time ofthe consolida-
tion. It no longer contributes to A's revenue,Example 4
but X is still depreciating it.64 This is a(Assume the same facts as in example I). Before

the consolidation of X into SE takes place, X
owns a patent registeredin countryB. X licenses 60. OECD Draft, supra note 35, art. I3 (I).
independent company Z in country B to use 6L Id., art. I2 (I).
the patent. The royalty paid to X is taxedinA.1 62. Int. Rev. Code of I954.
After the consolidation X and Z terminate the 63. Helmut Knoppe, Die Besteuerung der
contract, and SE starts to use the patent not Lizenz- und know-how-Vertrge 8o (Verlag
paying royalties to X that is now a permanent Dr. Otto SclmidtKG, Kln, Germany, I964).
establishment of SE. The patent is still carried 64 However, A's Treasury night reallocate in-
on the books of X and the amortization conti- come and deductions, comparable to section
nues. 482 of the Int. Rev. Code of I954.
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loophole in article 4(b), unless the paragraph the State of the acquired company, and are

is nterpreted n a sense that the use of the neither transferred t0, nor used by the ac-

truck by SE equals a transfer abroad. To quiring company or any of ts establish-

prevent questions of nterpretation the ments other than those in the State of the

following paragraph could be inserted be- acquired company;...

tween paragraphs (b) and (c): The EEC Memorandum of I969 is a useful

. . . the assets carred on the books of the basis for discussions in and between the

acquired company which are located in the member states about the taxation of inter-

State of the acquiring company or in a State national mergers and consolidations. It

where the acquiring company has an esta- omits precise details; these could be worked
blishmentother than the State ofthe acquired out during the discussions. The method of

company, and which are not returned to the taxation proposed by the memorandun
State of the acquired company before or should be acceptable in every member state.

at the time of the nierger, are treated as It s based on a principle that already general-
having been transferred to the State of their ly has been accepted-taxing permanent
location;.. establishnents in the country of their loca-

tion. The formal transformation of a busi-
Example 6 ness from corporation nto permanent

Assume similar facts as in the examples I and 5, establishmenthas no infuenceon the revenue
but now the truck is transferred to a third

country, C, where it is used by SE. SE has no
ofthe country where that business is located.

permanent establishment in C. The question whether the acceptance of this
method solves the tax problem of nter-

Applying paragraph (b) and the proposed national consolidations remains unanswered.
next paragraph (see right before Example 6), The EEC Commission asserts that the main

transfer of the truck has no tax consequences procedure ot an international consolidation
for X, apart from a possible reallocation of fits into its proposed tax method.66 It should
income and deductions by A's Treasury. be clarified whether the remaining tax on

The truck does no longer contribute any unrealized gains on assets transferred abroad
benefits to A's revenue but is stll depreciat- will be an obstacle for international con-

ed by X. These paragraphs still contain a solidations. As pointed out before, an inter-

loophole. national reorganization of corporations for
To prevent abuses, the word transfer achieving a higher degree of efficency calls
should be extended, so that it includes use for international transfer of assets. Such
of the assets by the acquiring company or transfer is no realization, and the tax on a

its establishments other than the acquired deemed gain can cause financial difficulties.

company, and that provision should also The best solution for this problem is a tax

apply to patents and know-how. Therefore, deferment rather than a reduced or a spread
no new paragraph must be nserted be- tax. The tax deferment gives the original
tween (b) and (c), but the earlier proposed country a claim on a foreign corporation,
paragraph (p. 538) condensing (a) and (b) which it can execute only through the
should be changed into the following foreign country that has jurisdiction over

paragraph, replacing (a) and (b): that corporation. Having no means of in-

. . . the assets are carried on the books of the
establis}tnents of the acquiring company in 65. CCH, supra note 54, at 2530.
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spection the original country cannot control latter deferment; thereforeneither the stock-
the time of realization, and thus it does not holders are treated tax-free.
knowwhen to call on the foreigncountry for The Fiscal Commissionof the UNICE7 has
executing its claim. The foreign country has revewed the problem of the taxation of
to assume this task of inspection. Yet n- shareholders involved in an international
stead of calling on the foreign country or consolidation,and has reported its opinion.68
transferring the clain to that country, the It recommends a treatment of non-discri-
procedure could also be taken over by the mination between domestic and inter-
EEC authorties. In that case the EEC is national consolidations. This means that if a

likely to interfere in a national jurisdiction domestic consolidation is tax-free for stock-
which might be felt as a renunciation of a holders, an nternationalconsolidationshould
part of the national sovereignty. If the be tax-free too. Thus, when the problems on

foreign corporation is an S.E., chartered by corporate level are solved, and international
European authorities, this procedure seems consolidations become feasible, the stock-
more feasible. In any case the whole opera- holders should be treated as if the consolida-
tion would call for a paramount collabora- tion were domestic.
tion between the CommonMarketcountries The Harmonization Program of I967 states

which only will be reached in the very far a similar opinion.9 The exchangeofstock in
future. the absorbed corporation for stock in the
Moreover, the tax problem of international new corporation is no enrichnent for the
transfer of assets in connection with a cor- stockholders. For capital gains tax purposes
porate reorganization is not only related to the new stock is deemed to have the same

mergers or consolidations. An existing basis as the old stock.
concern reorganizing its business for effi- The proposedEEC directiveof I969 does not

ciency purposes, can face the same problem. mention the taxation of shareholders. The
If such transfers are tax-free when connected generalopinion, however, is that a consolida-
with a merger, but taxable in case of a tion should have no tax consequences for the
reorganization without legal transforma- shareholdersT.This is n accordancewth the
tions, a principle ofequity night be offend- principle that a merger itselfshouldnot give
ed. This reorganization problem and the rise to any tax, as expressed by the EEC

questionhow relevant a transfer ofassets is to Comnission in its memorandum to the
an international consolidation enter the proposed directive.71

field ofbusiness administration. The UNICE recommendation of non-

discrinination between domestic and inter-
42. Taxationofshareholders national consolidations seems to be accept-
According to the present tax laws of the able. There may be tax laws that continue
Common Market countries international to tax shareholders in some cases of do-
consolidations would cause tax problems
for stockholders. A tax defermentfr deem- 66. Kauffman, supra note 52.
ed gains on stock is only allowed to the 67. Union des Industries de la Communaut
extent that a tax deferment for invisible Europenne.
latent reserves of the absorbed corporation

68. Kauffman, supra note 52.
note 52,for corporatetax purposes is allowed,co The 69. EEC Commission, supra I8.

70. Hoehn, supra note 53, I2.

present tax laws do not provide for the 7I. CCH, supra note 54, 2528-
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mestic consolidations; in similar cases of which later was sustainedby a leadingpro-

internationalconsolidatonstheseshareholders fessor of tax law. 76 In the view of the under-

would be taxed too. All cases of domestic secretary a tax-free treatment of inter-

consoldations should be tax-free for share- national consolidations Inay eventually lead

holders in all EEC countries, so that the to the emigrationof industries of national

taxation of shareholders would be no ob- interest, because it is the first step towards a

stacle for domestic as well as international free transferabilityoflegal persons within the
consolidations. Common Market. Therefore, no general

rules of European law should be accepted,
43. Opposition to tax-ree treatment of inter- but each intended intemational consolida-
nationalconsolidations tion should be discussed anong the national
International consolidations should have no authorties and approved by each ofthem on

tax consequences at least when no assets are a case by case basis.Te
transferred abroad. The proposed EEC The above opinion is only cited to show the
directive of I969 provding for tax-free difficulties that the proposed EEC directive

treatment of assets attributable to permanent may face when subnitted for consideration

establishments is based on that opinion. and approval to the EEC member states. A

Nevertheless a strong opposition against the critic would go beyond the scope of this

directive may be expected from sone EEC paper.

member states. That opposition will not be
based upon the fear ofless revenue, because 5. USE OF THE EUROPEAN CORPORA-

the proposed treatment nvolves no loss of TION BY AMERICANS

revenue, as shown above. The basis will be The expansion ofUnited States corporations
the fear that in the long run important in- beyond the naton's borders has been a

dustries may move from countries with common phenomenon of the past twenty

high tax rates to countries that have more years. In Europe, for example, the dis-

agreeable tax climates or favorable business proportion existing between t:he United
conditions. This fear is unmotvated since

the EEC goal is to remove all competitive
obstacles through several harrnonization 72. Sorne countries publish an annual statistic

programs. That fear, however, is not based with the number of wealthy people moving to

on provable facts, but on a psychological Switzerland, France, Spain and other countries.

instability that comes into appearance when Sensational newspaper stories describe the
motives of famous people among those emi-

well-known businessmen and industrialists grants.
leave the country on the recommendationof 73. Dr. F.H.M. Grapperhaus.
their tax advisers.72 The Netherlands is one 74. Id., Fiscale Problemen van Fusies in EEG-

of such countries. On the one side it has verband, 49oI Weekblad voor Fiscaal Recht

political reasons for encouraging the develop-
529 (May 30, I968, Deventer, Netherlands).
75 M.V.M.v. Leeuwe, Fiscale Problemen en

nent of the Connon Market towards a Fusies in E.E.G.-verband, 6 Belastingbeschou-
federation. On the other hand, t fears the wingen I I 3 (June I968, Leiden, Netherlands).
national consequences of a further integra- 76. Grapperhaus, supra notes 73 and 74,536.

tion. The under-secretary of the Treasurym73 77. For a discussion concerning the multina-
tional corporation, see, Vernon, Multinational

stated in May I968 his opinion74 about the Enterprises & National Sovereignty, 45 Harv.

taxation of international consolidations, Bus. Rev. I56 (March 1967)
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States dollar and the European currencies United States has tax treaties with all
-continuing under the system ofpractically Common Market countries providing for a

fixed rates of exchange, with the exception reduced withholding tax. The Internal
of revaluations and devaluations-impedes Revenue Code82 provides for a foreign tax

exports to Europe but makes the purchasing credit that elininates an economic double
power of the dollar there high enough so taxation. Generally speaking, the advantage
that European corporations are often unable of a branch s that its losses are deductible
to compete effectively with their American from the parent's income. A subsidiary
counterparts in the race for acquisitions in has the advantage that the liability of its
Europe. An American corporation whose stockholders is limited and that it has the
exportsl not competitive in Europe may same rights as any corporation incorporated
invest in, Europe and manufacture its pro- in the same country.

-ducts thre, much lower than those It becomes more and more disputableat costs

prevailing in the United States. As a result, whether an American-owned corporation
the corporation becomes very competitive in the Common Market in the future will
indeed Another reason makes Americans maintain the same rights as an European-
directly invest in the European Common owned corporation in the EEC. According
Market. The tariff barriers between the to the Treaty of Romess and its nterpreta-
member states diminish, but at the outside
borders a tariffwall is built against mports 78. Triffn, The Balance of Payments and the
fron other countries. Therefore, Aericans Foreign Investment Position of the United
would rather dispose of plants n Europe, States (Essays in Internat'l Finance No. 55,

taking advantage of the free trade within September I966).
the Common Market. American invest- 79. J-J Servan-Schreiber, The American Chal-

lenge (I968).
ments in Europe have reached enormous 80. The Int. Rev. Code contains exceptions to
proportions,78and they are, in fact, regarded this rule. The undistributedincome of a foreign
by many as a menace to the sovereignty of personal holding company is taxed by the U.S.
the Europeanstates,v0 as if this income had been distributed to the U.S.

By expanding its business nto Europe the
shareholders as dividends. Int. Rev. Code of
I954, sections 551 (a), 555 (b). Subpart F income

American investor can choose between a received by controlled foreign corporations is
branch and a subsidiary. A subsidiary is a included in the U.S. shareholder's taxable in-

corporation with the nationality of its cone. Int. Rev. Code of I954, sections 95I-972.
8I. The Luxembourg tax law exempts holdingcountry of incorporation. A branch is a
companies from all direct taxes. No witlholdingpermanent establishment without a legal tax is levied on dividends distributed to their

personality. The income of a branch is in- shareholders. Rdler, supra note 37, I-E:I9.
cluded in the taxable income ofits American The tax treaty between the U.S. and Luxem-

owner, a loss is deductible. A subsidiary's bourg does not apply to Luxembourg holding
income is normallys0 not included in its companies. Tax Treaty with Luxembourg

Dec. I8, I962, art. XV, I5 U.S.T. 2355, T.I.A.S.owner's taxable income, but dividends No. 5726. Americans make an extensive use of
distributed to the parent company are of Luxembourg holding companies for issuing
course part of the Anerican taxpayer's in- Eurobonds. R. Beardwood, Sophistication Co-

come. Those dividends are taxed by the mes to the Tax Havens, Fortune 94, I68 (Febru-
European state where the subsidary is ary I969).

82. Int. Rev. Code of I954, sections 90I-905.located with a withholding tax.81 The 83. Treaty, supra note I 5
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tion84 any corporation legally established A next step would be to allow Amercan

n the Conmon Market must be treated taxpayers operating through an S.E. to

as being a legal person of the Community apply the rulesof the foreign tax credit to the

regardless of ts ownership. The nassive S.E. in the extent that the per-country
inflow of American capital into the Com- limitations could be used for the Conmon

mon Marketbegan after the TreatyofRome Market, regarding it as one country. In

was drawn up. 85 Recently a discriminatory some cases the use of the S.E. by Americans

movement has come nto being. Companies then could have an advantage over the use

owned by non-Europeans have been dis- of a national corporation in Europe.
criminated against in the granting of sub-
sdies and the assignment of government 6. CONCLUSION

contracts.8o At the request of the EEC There appear to be two tendencies witlin

Commission, France has stated its official the field of international trade. One is a

investment control policy whereby it autho- progressive idea for an international me-

rzes all nvestments from EEC members. chansm of ncorporaton to develop truly
But it further stated that investments from multinational corporations with world-

third countries, passing through other wide ownership. The proposal for a

members of the Common Market, might be European Corporation is the first concrete

refused.''8T This discriminatory tendency step in this direction. It is coupled with

might gan further importance and could proposals for removing the tax obstacles to

even nfuence the final form of the Socetas achieving the creation of such corporations.
Europaea statute,88 Americans considering The optimal solution to the tax problems
the use of the S.E. have to be prepared for a has not yet been found; the different tax

discrininatory policy against them. Such system in each country would cause frction

dscrininationviolates t:he Treatyof Rome,
and it could be set aside by litigation, but 84. Commercein France 27 (October IS, I968)
the EEC members could eventually amend 85 Id.

the Treaty to legalize discriminatin. 86. H. Bruns, Problemeder Niederlassungs-und

Apart from that discrininaton, the S.E. Dienstleistungsfreiheitvon Drittlandgesellschaf-
ten in der EWG, speech for St. Gall Graduate

would be useful for American investors in School, see, Das EWG-Niederlassungsrechtfr

Europe. It allows them to coordinate their Versicherungsgesellschaften, 69 Neue Zrcher

operations in the whole Common Market Zeitung 36 (Feb. 2, I969).

through one subsidiary, the S.E. It facilitates 87 Commerce in France, supra note 84-
88. Bruns, supra note 86.

the acquisition of comparues grouping them 89. Int. Rev. Code of I954, section 904.
as permanent establishments under the S.E., 90. Donald M. Kendall, president of PepsiCo,
while the S.E. could also be used for joint Inc., and newly appointed chairman of the

ventures wth Europeans or as a European National Alliance of Businessmen.... added
his voice to those who advocate developmentof

holdng company. truly multinationalcorporationsthrough world-
The EEC Commission plans a multilateral wide ownership Proposing an international

tax treaty between the member states that mechanism of incorporation through some

would replace the present bilateral treaties. multinational organization such as the Inter-

The United States could conclude a tax
national Monetary Fund, World Bank, or Unit-
ed Nations, he also advocated an international

treaty with the EEC, replacing the present stock exchange. Business Week 80 (March 22,

treaties with the Conmon Market countres. I969)
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when the methods of international incorpo- against Amercan-owned companies could
ration and consolidation were operative. ultimately lead to the Common Market's
The three advances, the European Corpora- downfall. No countrywith a modern econo-

tion, intemational consolidation, and tax mc system can be autarchic. A progressing
harmonization, are so interrelated that they world trade is necessary to an increasing
must proceed together. standard of living, and eventually to the
The second tendency is regressive-the increment of the personality of all people. -

conceit of protectionism. Discrimination
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SHERWIN S. ZEITLIN* AND DAVID J. ROSSO*:

UNITED STATES TAXATION OF FOREIGN ENTERPRISES -

STRUCTURES FOR DOING BUSINESS
IN THE UNITED STATES AND THE WESTERN HEMISPHERE

INTRODUCTION structures for the foreign businessman who

During the past decade the United States contemplates United States manufacturing
has experienced a remarkable inflow of or sales activities, and the tax mplications of

venture capital from abroad. The primary each structure. Taxationofsecurities transac-

source of this direct nvestment lies in tions will be treated only insofar as they are

Western Europe, where entrepreneurs have related to contemporarious business opera-
come to recognize the profit potential in tions. The latter portion of our paper will

exploitation of the American market by deal with the possibilitiesofusing the United
means of local manufacturing operations, or States as a base of operations in the Westem

bycreationoflocal sales organizations,offices Hemsphere.
and warehouses. What began as export Before turning to a discussion of available
trade through local commissionagents-and business structures, we wsh to make some

to a substantial extent continues as such-has general observations as to the United States

lead to nvestment in manufacturng plants taxation of the business ncome of foregn
or sales facilities. The reasons for this trend enterprises. Three years have passed since

are many. Manufacturng in the United enactment of the Foreign Investors Tax Act

States eliminates several of the expenses of I966,1 which comprehensively revised
rncurred in export trade (e.g., cost of ship- the tax laws relating to freign nvestment

ping, insurance, customs duties and tariffs). or business activities wthin the United
These savings must, of course, be weighed States. A central feature of the FITA was

against increased labor costs and the like elinination of the force of attraction
incurred upon direct United States opera- doctrine, thereby encouraging foreign busi-

tions. Most significantly, creation of a local ness enterprise to make direct investments.

sales organization, promotional office, or This development has, we believe, played
warehouseachieves the marketingadvantage some small part in stimulating the inflow of

of fexibility and the ability of imnediate venture capital. We must also note in passing
response to potential sales opportunities that another feature of the FITA, the broad
and consumer trends. This permits the entre- exemption from income taxation accorded

preneur to control his own business destiny foreign individuals and companies on n-

rather than depend on local commission come derived from tradng in United

agents or brokers. Furthermore, the United States securities, has significantlyencouraged
States may serve as base for sales ofgoods n foreign investment n the United States

the Western Hemisphere, thus permitting
penetration of markets too distant to supply * The authors practise law with the firm of
directly from the home plant. Isham, Lincoln and Beale, Chicago, Illinois.
We propose to discuss the available business I. Public Law 89-809, 80 Stat. 1539 (I966).
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securities markets, especially by investment be inferred from the position of the courts

companies employing local discretionary is that continuity and regularity of activity
agents. are required, and that a single or sporadc

transaction is not enough.5 Yet, the Internal
EFFECT OF THE FITA Revenue Service, perhaps with a view of
For purposes of United States ncome taxa- preserving the revenue, has taken a much
tion, foreigners are now separated into two stricter stand, holding that a single business
categories: those engaged in a United States venture within the year may be enough to

trade or business, and those not so engaged. constitute engaging in a United States trade
The general pattern of taxat:ion under pre- or business. All will concede that the con-

I966 law and under the FITA has been cept is not synonymous with the treaty
recited elsewhere and will not be repeated concept of permanent establishment,7and
here.2 However, what is most important is that much less in the way of business
an understandingof two key concepts under activity is required to show a trade or

the United States Internal Revenue Code as business than to constitute a permanent
amended by the FITA: (a) the engaged in establishment. We rfer the reader to the
trade or business concept, and (b) the ef- several fine articles in this Bulletin, and
fectively connected concept.
Aside from the statutory withholding tax of
30 percents collected at source on the gross 2. Hodes & Feder, An Introduction to Doing
amount of certainpassiveincome(divdends, Business in the United States under the Foreign
interest, rents and other fixed or determjn- Investors Tax Act of 1966, February I967 Bulle-

able, annual or periodic ncotne), a freign tin for International Fiscal Documentation.

enterprise must be engaged in a United States 3. I.R.C. 87I, 881.

4. Revenue Act of 1936 23x. See, Garelik,trade or business during the year of receipt of What Constitutes Doing Business Within the
income efctively connected with that business United States by a Non-Resident Alien Indivi-
in order that such income be taxed at all. dual or a Foreign Corporation, 18 Tax Law

Stated another way, a foreign enterprise Kev. 423 (I963); 1.oberts & Goldberg, Engaged
in Trade or Business and H.R. I3 IO3, 24 J.which is not engaged in trade or business Taxation 364 (1966); Ekman, Tax Problems of

pays no tax (and thus crucially no tax on Non-Resident Aliens, 18 N.Y.U. Institute on

gains from sale of securities or other pro- Federal Taxation 845, 857, (I96o); Saunders,
perty) except fr the withlolding tax on Trade or Business-Its Meaning Under the

enumerated types of passive income. The Internal Revenue Code, U.S.C. I2th Annual
Institute on Federal Taxes 693 (196o); Comment,

enterprise which is in fact engaged in a trade U. Chicago L. Rev. III (1955).
or business pays tax at normal rates on in- 5. European Naval Stores Co., S.A., II T.C. 127
come effectvely connected with that busi- (I948), Acq. I948-2. C.B.2; ContinentalTrading,
ness, and no tax (except withholding if Inc., I6 TCM 724 (I957), aff'd 265 F. 2d 40

I 2 I43Iapplicable) on income not effectively con-
(9th Cir. I959); Jorge Pasquel, TCM
(I953); Spermacet Whaling & Shipping Co.,nected with the business. S/A, 30 T.C. 618 (I958), aff'd 281 F. 2d 646 (6th

It is a difficult task to concisely give meaning Cir. I96o).
to the engaged in trade or business con- 6. Rev. Rul. 58-63, I958-I C.B. 624 (racehorse
cept. While the concept has been utilized entered in a single race), modified on another

Rev. Rul 60-249, I960-2 C.B. 264.in our domestic tax law since at least I936,
ssue,
7. Inez de Amodio, 34 T.C. 894, 909 (I96o),

there is no statutory definition.4 What can affrmed 299 F. 2d 623 (3rd Cir. I962).
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elsewhere, which discuss the concept in foreign enterprise which becomes joint

depth,8 venturer in a United States venture should

We assume for purposes of this paper, that plan to pay ordinary United States incom

the foreign enterprise is dong business in the tax on its share of the profits.
United States, e.g., has opened a factory to Turning then to the efectively connected

manufacture or an office to sell consumer concept, as we have alreadynoted, the enter-

goods. From that assumption, several obser- prse engaged in a United States business is

vations flow. liable for income tax at the ordinary rates

The test of trade or business for determining applicable to domestic taxpayers only upon

the stntus of a foreign taxpayer implies a income effectively connected wth that

time factor. The foreigner must be engaged trade or business, and received during a year

in trade or business at some point during the in which business is being conducted. The

taxable year. If the foregn entrepreneurs at intention of the FITA was to elimnate the

no time during the taxable year engaged in force of attraction doctrine applicable to

a United States trade or business, no income taxation of foreigners under pre-I966 law.

for that year shall be deemed effectively Again, we direct the reader to extensive dis-

connected and taxed as business income at cussion of this concept in the literature,11 and

the ordinary United States tax rates. This pause only to make brefconiment.

gives rise to nteresting possibilities. The The effectively connected concept is used

foreign enterprise might, during a year in in the Internal Revenue Code in different

which t is engaged in a United States contexts, and thus deternines (a) when

business, make jnstalment sales deferring United States source income is taxed as

receipt of its ncome until future years when business income at ordinary rates, and (b)
it is not so engagedn Unted States trade or when freign source ncome is attributed to

business. Upon receipt, that income will be a United States operation and hence taxed

free ofall United States tax. Or a contractor by the United States.12 .

which performs technical services such as The concept does not entirely eliminate the

engineering or architectural work on a force of attraction doctrine. Under the

prolonged construction contract might con-

sider entering into an arrangementby which
it receives only reimbursement of costs,

deferring receipt of profits until a year
8. Note 4 above.

following the year in which it has severed 9 I.R.C. 864(C)(I)(B). We must point out

that where the gain, or profit, is paid in periodic
contact with this country.9 instalments, the U.S. tax authoritiesmay take the

The Code now provdes that a nonresident positon that such payments are subject to with-

alien individual or foreign corporation shall holding tax as fixed or determinable annual or

be deemed engaged in trade or busness in periodic income. Ifso, the efective rate oftax on

the postponed income is reduced from slightly
the United States if(a) a partnershipofwhich in excess of 500/0 to 300/0.
such individual or corporation is a member Io. I.R.C. 875-
is so engaged, or (b) a trust of which such II. See articles cited in notes 2 and 4 above.

individual or corporation is a beneficiary is Also, Sitrick, The Effectively Connected Con-

so engaged,10 A partnership is defined to cept in the Foreign Investors Tax Act of I966,
Taxes (I967); Comment, Minnesota L.

include syndicates, pools, joint ventures and
45 2 52
Rev. I26I.

other unincorporated associations, and the I 2. I.R.C. 864.
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Code, ifthe foreigners engaged in a United separate legal entities to conduct differing
States trade or business during the taxable activities. In tle quoted example above, M
year, all income earned in the United States night create a separate foreign subsidiary to
is taxed at ordinary rates, unless the item of conduct its mail order busiess. Direct sales
income is not in fact connected to the busi- by the mail order subsdiary would not be
ness and in additionfalls within the category subject to United States taxation.
of items subject to withholding tax.13 An The effectivelyconnected concept is derived
example from the proposed Regulations from the approach of the OECD model
under Section 864 of the Code makes this treaty and the more recent United States
point clear: tax treaties, e.g., that with Germany. While

the use of the concept accords with inter-
Example (I). M, a foreign corporation which national practice, there is a paucity of
uses the calendar year as the taxable year, is administrative or judicial rulings on theengagedin the business ofmanufacturingmachi-
ne tools in a foreign country. It establishes a conceptwithin or without the United States.
branch office in the United States during I968 We should point out that the Code does
which solicits orders from customers in the attempt to make the concept applicable to
United States for the machine tools manufactur- all existing treaties by providing n Sectioned by that corporation. All negotiations with 894(b) that in imposing reduced treaty ratesrespect to such sales are carried on in the United
States. By reason of its activity in the United on passive income, the fact that tle taxpayer
States M is engaged in business in the United has a United States permanent establishnent
States during I968. The income or loss from is disregarded provided that the items of in-
sources within the United States from such sales

come are not business connected.during I968 is treated as effctively connected
for that year with the conduct of a business in
the United States by M. Occasionally, during STRUCTURE FOR UNITED STATES

1968 the customers in the United States write COMMERCIAL OPERATIONS
directly to the home office ofM, and the home The initial question faced by the freignoffice makes sales directly to such customers
without routing the transactions through its enterprise conducting, or contemplating, a

branch office in the United States. The income United States commercial venture is how
or loss from sources within the United States for to structure its United States operations. An
I968 from these occasional direct sales by the examplewill illustrate this problem. Supposehome officeis also treatedas effectivelyconnected that a German corporaton desires to sellfor that year with the conduct of a business in

scientific instruments manufactured in Ger-the United States by M.
many to customerswithin the United States.

Assuming, therefore, that the foreign enter- Suppose further that the manufacturer
prise is engaged in a United States business, desires to create a United States sales and
the question of taxation of its United States promotion office and open a Unted States
source income is not whether such income is warehouse, this being enough to establish
subject to tax, but instead how, and at what both the requisite United States trade or

rate, such income will be taxed. As we wll business and a permanent establishment
discuss below, certain items offoreignsource under the applicable tax treaty. The business
income are now subject to United States could be operated in one of three ways:
tax. I. as a branch of the German manufacturer;
Of course, such pitfalls can be avoided
through the relatively simple device ofusing 13. I.R.C. 864(C)(3).
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2. as a Unted States corporate subsidiaryof as a United States subsidiary, but it will not

the German manufacturer;or be subject to tax on any income from sources

3. as a branch ofa subsidiary of the German outside the United States wth the exception

manufacturer organized outside the United of certain types of ncome to be discussed

States. below. Its dividend distributions will be

subject to the same withholding rates as

Branch. If Unted States operations are con- dividends from a United States subsdiary to

ducted through an unincorporated,branch a foreign parent-to the extent that such

of the German company, the United States dividends are considered to be from United

imposes a tax upon the German company's States sources. In general, dividends of a

income effectively connected with the foreign corporation doing business in the

United States trade or business. At the United States are deemed to be derived from

present rates of taxation, income effctively Unted States sources in the same ratio as the

connected with the trade or business wll be freign corporation'sgross income effective-

taxed at 22% of the first $25,000 of taxable ly connected with the conduct of the United

income and 48% of such income in excess States trade or business is co its total gross

of $25,000. In additon, there is currently a income. At first blush, therefore, there

surtax of Io% of the tax so computed. Ifthe would appear to be little difference tax-wise

German company has any passive income in opting between a domestic or a foreign

from United States sources which are not subsdary. However, n choosing between

efectively connectedwith the conduct of its a subsidiary domiciled in the United States

business (e.g., dividend income on portfolio and one domiciled elsewhere, other factors

investments) the withholding tax rate will come into play. If all of the income of the

be determined under the Unted States-Ger- sales subsidiary is generated through United

man Income Tax Treaty. There is no United States sales, it probablymakes little difference

States tax on remission of funds by a United where the subsidary s ncorprated. If, on

States branch to ts foreign parent company. the other hand, the subsidiary will also sell

jn other countries in the Western Hemis-

Subsidiary. If the United States operations phere, tle decision as to place of incorpora-

are by way of a subsidiary corporation tion may turn on the availability of the

organized in the United States, that subsidi- Western Hemisphere Trade Corporation,16

ary will pay United States taxes on its world- or the possibilityofuse ofa foreign corpora-

wide income at the rate of22% on the frst tion to avoid United States tax on the items

$25,000 of taxable ncome and 48% of offoreign source ncome.

the excess. The surtax of I0% is applicable.
Dividends paid by the subsidary to its Branch v. Subsidiary. The immediately

parent will be subject to a I5% withholding discernable difference between use of a

tax based on the gross amount of the divi- branch vis-a-vis a subsidiary is that a branch

denddistributed,14 may remit its earnings free of wthholding
A foreign subsidiary of the German manu-

facturer which s organized to conduct 14. Germany-United States Tax Convention,

United States operations will be taxable on
Article VI.
I5- I.R.C. 86I. It is to be noted that several tax

its United States source income effectvely conventions modifr this result.

connectedto the business in the same manner I6. I.R.C.92I, 922, discussed below.
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tax. But the Germanmanufacturer'sdecision view, the destination test is utilized, and
will be infiuenced by other significant tax the source of income is deemed to be in tle
diffrences. For example, under the Internal country of destination regardless of location
Revenue Code, use of a branch may require of passage of title. Therefore, it is likely that
allocation to the United States (and taxation the full portion ofthis income will be deem-
of) a portion of the profit generated in the ed to have its source wthin the United
manufacturing process, as distinguished States.
from the sales profit. Thus, if the German From the foregoing, it appears likely t:hat
company regularly seils part of its scientific more than 50 percent of the net profit
equipment to wholly independent persons generated by branch operations in our
within or without the U.S., uses a selling example will be subject to United States
agency or otherwise establishes an nde- taxation. Of course, if a United States sub-
pendent factory price, that wholesale price sidiary were used, its full profits would be
will be used to segregate the nanufacturing subject to United States tax, but the German
profit from the selling profit, and only the parent could, to a great extent, control the
selling profit will be subject to United States level of the subsidiary's profit margin
taxation. On the other hand, where there through the transfer prce. Even here the
is no independently established wholesale foreign enterprise must be forewarned that
price, net profit allocable to the United the United States tax law permits the Inter-
States is determined as follows:17 nal Revenue Service to reallocatencomebe-
I. One-halfof the net profit is apportioned tween related companies to properly refiect
on the basis of the ratio of the value of tax- the incomeofeach.20
payer's propertywithin the United States to In choosing between a United States branch
the total value of the taxpayer's property operation and a subsidiary (wherever do-
within the United States and Germany, the niciled), several other factors are worthy of
country ofmanufacture. Only that property note. First, use of a branch will expose the
held or used to produce the income from the German parent to suit in the United States,
sale is taken into account. Accounts receiv- as the German parent will be liable for the
able are considered property within the debts and obligations of its unincorporated
United States when the debtor resides in the branch. A subsidiary corporation insulates
United States. the parent from such labilities. Sinilarly,
2. The remaining one-half of taxable n- use of an unincorporatedbranch may open
come is apportioned in accordance with the the door to examination of the parent's
ratio of taxpayer's sales for the taxable year books and records by United States tax
within the United States to all of taxpayer's officials, especially when allocation of in-
sales within and without the United States. come and expense is in issue.
Under long stnnding regulations, the place Second, some local jurisdictions impose
where title passes determines the place of
sale.18 In recent years, however, the Internal I7. RegulationI.863-3.
Revenue Service, our Congress and the 18. Reguladon86i-7(c).G.C.M. 25I3 I, I947-2
courts have begun to recognize a diffrent Cum. Bull. 85.
test premisedon the fact that the title-passage 19-See Roberts & Warren, U.S. Income

Taxation of Foreign Corporations and Non-rule has little or no relationship to where Resident Aliens, Chap. VI/3F(3).income is eamed.19 Under this more modem 20. I.R.C. 482.
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commercial or licensing restrictions on third party outside the United States pror
aliens or foreign corporations. Thus in some to the liquidation. Ofcourse,while the liqui-
states a foreign corporation may not take dation is teclnically taxable, the foreign
title to real property. There are, in some shareholders will pay no tax on the lquida-
industries, such as domestic radio communi- tion distribution as it is not subject to with-
cations, inland shipping, air transport, holding tax.22

banking and mining, federal or state laws Along these lines, sale of a business carried
which prohibit or limit the percentage of on as a branch will result in fragmentation
foreign ownership. And, in general, the of the gain and allocation thereof to the
qualifications or requirements for licenses to separate assets sold.23 Thus, some porton of
engage in other businesses may be less the gain will be from sale of inventory and
rigorous in the case of a domestic corpora- taxed as ordinary income, while the re-

tion. mainder of the gain may be from sale of
Third, it should facilitate financing of the capital assets and taxed at favorable capital
United States business to operate by way of gains rates.

a domestic subsidiary. As a general matter,
most European businessmen are amazed at UNITED STATES AS BASE FOR WESTERN

the large capital investment required to HEMISPHERE OPERATIONS

enter the U.S. market. A local subsidiarywill The German manufacturer of scientific
have more facility in securing Unted States instruments we have postulated may also
financing, especially on accounts receivable desire to establish a place of business in the
or inventory,whereas the parent may not be United States to'exploit the rapidly expand-
able to readily borrow in the United States ing markets in the remainderofthe Western

capital markets because United States lenders Hemisphere.The manufacturershould there-
would bear the burden of the United States fore plan its corporate structure only after a

InterestEqualizationTax on such loans. And, careful weighingofthe tax benefits available
use of a domestic subsidiary leaves open the under the laws of the various hemisphere
possibility that the United States business countries. Special attention should be given
might someday go public and offer to the possibilities offered by the so-called
equity or debt participations in the United tax-haven countries, such as Panana,
States securities market. Curaao and Martinique. It may well be
Where a United States subsidiary is selected that ncorporation of a subsidiary in one of
as a method of doing business, the foreign these countries to perform the function of a

parent is well advised to create and own two

classes ofstock rather than one class, perhaps 2i. By virtue of the ownership arrangement,
equal in all rights, one class constituting 2I I.R.C. 332 is not applicable. Under these

percent of the capital and the other class 79 circumstances, the liquidation is technically
percent of the capital thereof. This will

taxable. However, the withholding tax is not

applicable, and the shareholders escape United
permit the parent to achieve a taxable liqui- States taxation of the liquidation gain.
dation at some future point in time, the con- 22. The withholding provisions apply only to

sequences of the liquidation resulting in a fixed or determinable annual or periodic in-

stepped-up basis in the United States come. Liquidation distributionsare not deemed
to be such income.

assets.21 Such a course of action requires that
23. Williams v. McGowan, I52 F. 2d 570 (d

the 2x percent block of stock be sold to a Cir. I945).
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Westem Hemisphere headquarters will re- headquarterselsewheredue to cost, executive

sult in the lowest effective worldwide tax availability or other internal reasons, or the
.

rate and offer the greatest opportunity for desire to have ready access to the U.S. capital
accumulation of capital free of taxation by markets. Whatever the reason, we shall

the subsidiary's country of ncorporation. assume that the decision has been made and

Subsidiaries or branches of the tax-haven that the problem is now one of organizing
subsidiary (depending on which is most operations so as to achieve the lowest

appropriate under the laws of the various possble effctive worldwide rate oftaxation.

countres n whch they wll operate) could
then be created to do business in the other BRANCHES AND SUBSIDIARIES:

countries of the hemisphere, including the FOREIGN AND DOMESTIC

United States. Income from each country We have assumed that the United States

should then be subject to tax only n the headquarters is alreadyoperatonalas ether a

country from which it is derived24 and branch, a domestic subsidiary, or a foreign
distributions from these branches or sub- subsidiary of (a) the German parent or (b)
sidiaries to the tax-haven subsidiary would, another foreign subsidiary of that parent.

for the most part, be tax free n the tax- The decson as to the mode ofoperaton in

haven country.s (Of course, if subsidiares the United States may have been made prior
are utilized for operatons in the other to contemplationof expansion of operations
hemisphere countries, distributions to the into the rest ofthe Western Hemispheread,
tax-havensubsidiary may be subject towth- if so, it should be reviewed wth an eye

holding tax in the income source countries.) toward possible change n view of this

Although such an arrangement would not development. The organizational possibili-
be of much help with regard to income in ties for doing business in the rest of the

hgh tax rate countries, substantial tax sav- hemisphere are numerous. Any of the

ngs could result on income derived from following might prove to be feasible and

low tax rate countries, thus lowering the desirable in a given case:

average worldwde effective tax rate. I) The U.S. subsidiarymightopt to establish

The number of variables that must be con- subsidiaries in foreign countries;
sidered in making such a decision are far too 2) It mght decide to establish branch

extensive to be considered here. Legal coun- offices in foreign countries;
sel must be consulted to evaluate all of the 3) If t:he U.S. office is a branch, that office

various alternatives and make recommenda- may organize or establish other branches

tions as to those which will offer the greatest (of the German company) in foreign coun-

tax savings in the given circumstances.
We propose only to review the alternatives 24. This assumes that such income will not be

available for reducing the effective overall foreign source income attributable to the
United States operation under I.R.C. 864, and

tax rate of a company which has decided to taxable in the United States.
use the United States as its base for Western 25 Some tax havens impose an income tax,

Hemisphere operations. This decision may albeit modest in rate, on income not taxed in the

be dictated by ary of several busness country of source. For exanple, the Nether-

reasons, such as the fact that a United States lands Antilles (Curaao) would impose its cor-

operation has already been established and it porate income tax-maximum rate of 3000_
foreign incomenot taxed by the sourceon source

would not be feasible to move hemisphere country.
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tries, which offices will be responsible to The German parent may be tempted to
the U.S. branch offce; avoid U.S. income taxes on Western
4) A U.S. branch may serve as executive Hemsphere sales generated or arranged by
headquarters for subsidiaries of the German the U.S. subsidiary by selling directly to t:he
parent n other hemisphere countries; customer in, for example, Brazil. However,
5) A Western HemisphereTrade Corpora- the allocation rules of Section 482 of the
tion may be utilized; U.S. Internal Revenue Code would permit
6) A Possessions Corporation may be the Internal Revenue Service to allocate to

utilized; the U.S. subsidiaryncome which is properly
7) Operation under the Export Trade attributable to it for such sales. Thus, a sale
Company or Minimum Distribution by the Gernan parent drect to the Brazilian
Company provisions may prove desirable; customer, wth title passing in Brazil and the
or goods never physically passing through the
8) Operation under the Less Developed United States, may result in U.S. income
Country Corporation provisions may be taxes being imposed on a U.S. subsidiary
beneficial. which participated in arranging or making
If U.S. operations are conducted through a the sale.
U.S. domestic subsidiary, and if this sub- If t:he U.S. subsidiary is conducting opera-
sidiary conducts all hemisphere operations, tons in the rest of the hemisphere through
either through foreign branches or directly wholly-owned second tier foreign subsidia-
from the U.S. office, then the U.S. subsidiary ries, it may be subject to U.S. income tax
will be taxed as a U.S. resident on all of its on the income of these controlled foreign
income, including income derived from subsidiaries pursuant to provisions of sub-
foreign sources. That is, the regular U.S. part F of the Internal Revenue Code.29
income tax rate (4800, plus a 10/o surcharge
for a total effective rate of 52.800)2 will be 26. See text at note I4. We should point out

imposed on all taxable income, includng that the surtax charge of IO/ is due to expire
that, from foreign sources,2' but a foreign on December 3, 1969, unless renewed by Con-

tax credit wll probably be allowed against gress.
27 The emphasis here should be on recognitionthe U.S. tax on the foreign source income. of the factor that foreign source income bears an

Any distributons from a U.S. subsidiary to a effective tax rate of 6700, or 6000, depending
foreign parent will also be subject to a div- on the applicable withholding rate.

dend withholding tax of 3000, unless this 28. Under the German-United States Income
Tax Convention Article VI, the rate will be no

rate has been modified by treaty.28 This more than I 5o.results in an effctive tax rate of 52.80 on 29. I.R.C. 95I et. seq. It is not within the scope
all income plus the 3000 dividend with- of this paper to cover fully the subject of con-

holding tax on distributionsofincome to the trolled foreign corporations. A number of
are aforeign parent, for a total effective tax rate, exceptions discussed below. In general,

CFC is any foreign corporation of which more
assuming distribution of all after-tax income than 5000 of the total voting power of all classes
of approximately 6700. In the case of the of stock entitled to vote is owned by U.S.
German parent company, the effective persons on any day of the taxable year of such

overall rate will be approximately 600, as foreign corporation. I.R.C. 957(a). If a foreign
a a 30 orthe withholding rate is reduced by treaty to

corporation is CFC for period of days
more during a taxable year, every person who is

I 500. a United States shareholder on the last day of
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Where, however, those wholly-owned type regularly carred on by the fxed place
second tier foreign subsidiaries are incor- of business,a4 The material factor element

porated within the countries in which they will be satisfied if the activty of the U.S.

respectivelyoperate, there will be no attribu- fixed place ofbusiness provides a sgnificant
tion ofincomeback to the U.S. parent under contribution to tne production of the

subpart F. This type of structure permits foreign income, and constitutes an essential
indefinite accumulation of earnings in the economic element in the generaton of the

operating subsidiaries and consequent de- income,3s This activity, however, need not

ferral of U.S. income tax on that income necessarily be a major factor in the
until the subsidiaries distribute dividends generationof the income.

to the parent.
If the German parent is operating in the such year, rnust include in his incone his pro rata

United States through a branch office, a share of Foreign base company income.

quite different problem is presented. The I.R.C. 95I. For this purpose, United States

taxation of income generated by the branch shareholders are only those persons who own

Io percent or more of the total combinedvotingfrom foreign sources is governed by the
power ofthe subsidiary. There are broad attribu-

provisions of the FITA, as noted above. tion rules. Foreign base company income in-

Becauseofthe branch operation, the Gerrnan cludes for any taxable year the sun of(I) foreign
manufacturer would be treated as a foreign personal holding company income with certain

minor adjustments, (2) foreign base companycorporation engaged in trade or business in sales income, and (3) foreign base company
the United States by virtue of an office or service income. Where foreign base conpany
other ixed place of business. Such foreign income is less than 30 percent ofgross income of

taxpayers are taxed by the United States the foreign corporation, none of that corpora-
tion's income is to be included in the gross in-

on certain types of foreign source income

effectively connected with the U.S. place
come of a United States shareholder.
FPHC income includes generally dividends,

of business.3 Tax is imposed at corporate rents, royalties and other passive income. Base

rates on three classes of foreign source n- company sales income means income (whether
come which may be deemed to be effective- profits, commissions or fees) derived from the

ly connected to the U.S. place of business: purchase and sale of personal property, if the
is purchased from sold related

I) Rents and royalties from intangibles
property or to a

person and is manufactured(or produced, grown
(patent or trademark licenses, franchise or extracted) outside, and is sold for use outside,

agreements, knowhow licenses, etc.); the country of incorporation of the controlled
most

2) Income from the conduct of a banking, foreign corporation. Note significantly
that there is no tainted income where the CFC

financing,or similar business or from trading s incorporated in its country of operations. If a

in securities; and CFC performs services for a related party and

3) Gains frorn the sale ofpersonalproperty,31 the services are performed outside the country
Such income will be deemed effectively of incorporation, its income is base company

service income.
connectedand subject to U.S. tax only when

30. See text at note I2 above.
the income is actually attributable to the 3I. I.R.C. 864(C)(4).
U.S. fixed place of business.as The attribu- 32. Ibid.

tion standards are: first, the U.S. place of 33 I.R.C. 864(c)(5)(B). Proposed Regulation
business must be a material factor in 1.864-6(b).

generating the income;33 and, second, the
34. Ibid.
3 5. Senate Report No. I707, 89th Cong., 2d

income is derived from an activity of the Sess.2I (I966).ProposedRegulationsI.864-6(b).
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The application of the second standard can In the case of income from the sale of

probablybest be illustratedby two examples. personal property, the Code expressly
If a foreign corporation conducts only provdes that, n addtion to the standards
manufacturing activities in the United previously mentioned, before foreign source

States, an occasional sale to a foreign ncome will be subject to U.S. tax, such
ctomerdirectly from the U.S. factory will ncome must be deemed to be derived from

probablynot be subject to tax, since the U.S. sales effected through the U.S. place of
fixed place of business does not ordinarily business.38 The corresponding Code provi-
engage in selling activities. However, if the sion regarding rents and royalties from

foreign parent has established a U.S. sales intangible property does not impose this
ofice to market goods in the Western requirement,39 but the legislative history of

Hemisphere, the income from an occasional this provision indcates that such foreign
sale to European or Asian customerswill be source incomeshouldnot be attributed to the
taxable since the fixed place of business U.S. fixed place of business unless the lease

regularly engages in selling activities. or license giving rise to that income is made
The difficult problems arise in deternining by or through the U.S. place of business.40
how much of the foreign source income is No such requirement exists with regard to

attributable to the United States operation foreign source income derived from the
where it is evident that at least part of the conduct of a banking, fnancing, or similar
ncome is so attributable. The statutory pro- business or from trading in securities.41
visions offer little guidance on this problem. The provision that sales not effected
They provide only that the ncome attri- through the U.S. place of business are

butable is the income properly allocable''36 free of U.S. income tax means that the U.S.

to the U.S. office. ProposedTreasury Regu- office must play some active role in naking
lation Section I.864-6(c) nterprets this the sale. Generally, sales made as a result of
statute as requiring an all or nothing ap- orders received by the U.S. office will be

proach with respect to royalties and financial considered to be made through that office
income, asserting that each such tem shall unless the order is an unsolicited one and the
be considered to be allocated in its entirety to office is not held out to potential customers

that offce or other fixed place of business. as a place where orders should be sent.'2 Of
The proposed regulation then recognizes course, where title to the property passes
that as to income from sales of personal to the foreign customer in the United

property, the income attributable to the States, then the income is considered U.S.
U.S. office shall not exceed the ncome source income and is taxable in the United
which would be derived from U.S. sources States, without reference to the effectively
fthe sale were made n the United States.37

Thus, where the manufacturing facilit:ies
36. I.R.C.864(C)(5)(C).

are conducted abroad, perhaps by the
37. Ibid.

foreign parent, and the U.S. office serves 38. I.R.C.864(C)(4)(B)(iU).
only as a sales outlet, some part of tlie 39. I.R.C. 864(c)(4)(B)(i).
manufacturing income may be subject to 40. House Report No. I45o, 89th Cong. d

U.S. tax, as we have discussed above in con-
Sess. 64 (I966)
4I. I.R.C. 864(c)(4)(B)().

trasting branch versus subsidiary operation 42. H. Rep. No. I450,89th Cong. 2d Sess. 66
in this country. (I966). Proposed Regulation I.864-6b)(2)(iii).

565



UNITED STATES TAXATION OF FOREIGN ENTERPRISES

connected test applicable to foreign source a dependent agent in any other foreign
ncome.4a country, and this latter office performed
Income from the sale of personal property, functions with regard to Westem Hemi-

even though the sale is nade through the sphere sales suffcient to qualfy as material
U.S. office, will not be taxable by the participation. If ths second office is set up
United States in a case where the property is as a subsidiary of the German parent and
sold for use, consumption or disposition incorporated in a tax-havencountry, such as

outside the United States, and a fixed place Panama or Curaao, it will be possible to

of business or office outside the United avoid U.S. tax and to accumulate capital in
States participatedmaterially in the sale.44 the subsidiary substantially free of income
Material participation by a foreign fxed taxes ot:her than those whichmay be mposed
place of business will be established where by the countries which are the source of the
the foreign office solicits the order for the hncome-generallythe country for which the

sale, negotiates the contract of sale, or per- goods are destined.
forms significant services incident to the
sale, which services are necessary to the THE WESTERN HEMISPHERE TRADE

consummationof the sale and were not the CORPORATION

subject of a separate agreement between As previously noted, United States tax law
the seller and buyer.S The following activi- provides certain vehicles which may be used
ties on the part of the foreign office would by U.S. taxpayers to reduce the effective
not be sufficient to constitute a material rate of U.S. income taxes, and which may

participation: a merely formal final appro- be ofhelp to the German parent corporation
val from the foreign office as a prerequisite if it decides to operate through U.S. sub-
to accepting the customer's order; the in- sidiaries. One of the most importantofsuch
ventorying in, and distribution from, the vehcles is the Western Hemisphere Trade

foreign office of the propertysold; the use of Corporation-an artificial creature of the
the foreign office to effectuatemerely formal U.S. tax law. A Western Hemsphere
passage of title outside the United States; Trade Corporation (WHTC) is a U.S.

and the mere performance of clerical func- domestic corporation which carries on its

tions incident to the sale by the foreign entire business, with the exception of
office.4 It is important to note that the fixed incidental purchases, in the Western Hemi-

place of business outside the United States sphere,andwhichderives95o or more ofits

may be the office ofan agent of the foreign gross income from sources outside the Unit-

parent (not an independent agent) who has ed States for the three-year period mme-

authorityto negotiateand concludecontracts diately preceding the close of the taxable
in the name of the foreign parent and who year (or such shorter time as the corporation
regularly exercises that authority.47 is in existence) and 90Oo or more of its gross

Therefore, the previously mentioned Ger-
man manufacturer of scientifc instruments 43. See note I8 and accompanyingtext.

could utilize his U.S. office as a headquarters 44. I.R.C. 864(c)(4)(i).
for all Western Hemisphere operations and 45- House Report No. I45o, 89tl Cong. 2d

still avoid U.S. tax on foreign income if he Sess. 67 (1966). Proposed Regulation 1.864-6

operated his U.S. office as a branch and set
(b)(2)(i).
46. Ibid.

up another office as a branch, a subsidiary or 47. Cf 864(C)(5)(A).
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income for such period from the active hemisphere does not exceed 5% of the cor-

conduct of a trade or business.48 A WHTC poraton's gross receipts from all sources

is allowed a special deduction which results for the taxable year, the purchases will be
in its being subject to an effctive tax rate treated as incidental,ss
which is I4 percentage points less than the If a decision has been made that the WHTC

normal tax and surtax rates on domestic is the appropriate form for conducting
corporations.49The business of the WHTC Western Hemisphere operatons, the next

may be conducted either within or without question is how many WHTC's to use. It

the United States,6o although it is preferable may be that division of hemisphere opera-

that commercialand administrativeactivities tions into more than one WHTC subsidiary
be conducted mainly outside t:he United may prove beneficial if there is some danger
States to avod any contention of the that the requirements for qualification as a

Internal Revenue Service that a portion of WHTC may not be met for some taxable
the corporation's income is earned from years. Disqualifcationof a corporation as a

sources within the United States. It may WHTC would affect the taxable rate on all

engage in a multitude of activities, such as of its income-increasing the rate by I4

manufacturing,nining, selling and acting as percentage points. The use of, for example,
a commission agent or as a service com- two WHTC subsidiaries would permt in-

pany.61 In most nstances, WHTC's are sulation of the ncome of one of them from
utilized as export sales companies or com- the effects of such disqualifcation by the
nission agents. In such instances, it is essen- simple expedient of attempting to allocate
tial that title to the goodssold by the WHTC transactions which could result in disqualif-
pass outside of the United States (but within cation to only one of the two subsidiaries.
the Western Henisphere) in order to avoid Such an allocationcouldbe made along func-

the possibility that income from such sales tional or territorial lines.
will be treated as United States source in- In a case where the property to be sold in the
come. One of the problems inherent in the Western Hemisphere is to be produced n

use of a WHTC is that, if it should fail to the United States, the problem arises of

satisfr the percentage requirements as to

source and character of its income in one 48. I.R.C. 92I.
year, it will, as a result, fail to qualify for 49. I.R.C. 922.
WHTC treatment in the following two 50. Although the WHTC provisions were

years, and, consequently, will be subject to originally ntended to encourage investment by
U.S. corporations in the Western Hemisphere

the full U.S. tax rate for three years. countries, the provisions were drafted in such a

Incidental purchases outside the Western way that they do not require such an invest-

Hemisphere will not preclude a corporation ment, and the chief beneficiaries of the WHTC

from qualifying as a WHTC. The Treasury provisions today are U.S. corporationsengaged
in the export trade.

regulations provide that incidental pur- 51. Section 92I does not restrict the type of
chases are those of any kind and for any business which a WHTC may engage in. It

purpose which are minor in relation to the requires only that a WHTC engage in the active

entire business of the company, or are non- conduct of trade or business in the Western

recurringor unusual in character.s2The regu- Hemisphere and that its gross income be derived
almost solely from outside the United States.

lations further provide that if the aggregate
of t:he corporation's purchases outside the

52. RegulationsI.92I-I(a)(I)
53. Ibid.
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whether a part of the sales income of the that the WHTC can naximize its profits on

producer will be treated as derived from resale. However, if two or more organiza-
United States sources, even though the sale is tions (in this case, subsidiary A and the
made outside the United States. That is, an WHTC) are owned or controlled by the
allocation of the income may be made so as same interests (n this case, the German
to reflect income from the productionactivi- manufacturer), the tax authorities have the
ty, wlich will be treated as U.S. source in- right, as already noted, to reallocate gross
come. Therefore, as a general proposition,it income, deductions, or credits among
is inadvisable for a WHTC to produce pro- corporations if a reallocation is necessary to

perty in the United States. On the other prevent tax evasion.4 The U.S. tax officials
hand, property produced by the WHTC will act to reallocate income between sub-
outside the United States, but within the sidiary A and the WHTC in cases where
Westem Hemisphere, and resold outside they do not deal at arm's length, that is,
the Unted States in the hemisphere will be where the sale price to the WHTC is

subject only to the reduced rate of U.S. abnormally low.
ncome tax. It is also important to note that, in order to

Turning again to the German manufacturer effectuate a remittance of accrued earnings,
of scientifc instruments who desires to sell the WHTC must declare a dividend to its
his nstruments in the United States and parent. These dividends are subject to the
other Western Hemisphere countries, it can U.S. corporate income tax if distributed to

make use of the WHTC vehicle in either anotherU.S. corporation.(This wouldbe the
of two ways. It can sell all goods destined case where subsidiary A s the parent of the
for the Western Hemisphere and produced WHTC.) The effective tax rate for inter-
in Germany to U.S. subsidiary A. This corporate dvidends is now about 7%-
subsidiary can resell a portion of the goods With regard to some types of qualifing
to domestic customers, and the balance to dividends, it s possble to elect a Ioo%
another U.S. subsidiarywhch is operated as dividends-received deduction for affiliated
a WHTC. The WHTC can then resell these corporate groups, thus reducing the effective

goods in other hemisphere countries. The rate to zero, but at the cost of surrendering
WHTC's income from the hemisphere sales some flexibilitydue to restrictionssuch as the
will be subject only to any ncome taxes treatment of all members of the group as

which might be imposed by the countries one person for purposes of the foreign tax

in which the sales are made and the reduced credit.65
rate of U.S. ncome tax. A credit will Should the WHTC be operated as a second

probably be allowedagainst the reduced rate wholly-owned subsidiary of the foreign
U.S. income tax for foreign taxes paid. parent, rather than as a subsidiaryofA, then
Subsidiary A will incur U.S. income taxes distributions to the foreign parent would
on its income from sales to both U.S. be subject to the 30% dividend withholding
customers and the WHTC. Ofcourse, since tax, unless modified by treaty.
the effective tax rate on ncome earned by The second way in which the German
the WHTC will be less than that on ncome manufacturer cart use a WHTC is to con-

eamed by subsidiary A, it would appear
worthwhile to have subsidiary A sell the

54. I.R.C.482.
property to the WHTC at a low price so 55. I.R.C. 243(b)(2).

568



SHERWIN S. ZEITLIN AND DAVID J. ROSSO

duct both manufacturingand selling activi- commonly referred to as Export Trade

ties in the United States through subsidiary Corporationsse or Subpart G Corpora-
A and to have the U.S. produced products tions. Subpart G generally permits a

sold to the WHTC by subsidiary A for controlled foregn corporation''5' to reduce

resale n the rest of the hemsphere. The tax ts foregn base company income, 88 whch

result would be the same as in the first must be passed-through, by the amount of

alternative, except that manufacturing pro- ts export trade ncome, up to certain

fits would also be subject to the full rate U.S. maximum limits. There are certain dis-

income tax. advantages to the use of the Export Trade

Corporation concept which arise rom the

ALTERNATIVESTO THE USE OPA WESTERN restrictionson the type of income that such a

HEMISPHERE TRADE CORPORATION corporation may have, and from the limita-

Some alternatives to the use of a WHTC tions on the amount of foreignbase company

have already been discussed. The use of a income which it may exclude in any given
WHTC does not result in the most favor- taxable year.59 The restrictions on the proper

able U.S. tax treatment in every situation types of income generally require that the

and each case must be analyzed to determne controlledforeigncorporationderive7500 or

whetheruseofaWHTCisadvisable.Business moreof tsgross income from (I) the sale of

considerations, completely aside from tax property produced in the U.S. to unrelated

effects, will often dictate whether an active persons for use outside the U.S., (2) the per-

subsidiary in Panama or Curaao is feasble formance of certain services outside the

or whether goods should be manufactured U.S. for unrelated persons, (3) the use of

or assembled by or pass through a U.S. base export property by unrelated persons, and

office pror to distrbuton to other Western (4) the receipt of nterest on obligatons
Hemispherecountries. At any rate, assuming which qualiy as export trade assets,e The

a decision to use a U.S. subsidiary as a base limtations on the amount of foregn base

for operatons in the entire hemisphere, company income which it may exclude in

there are several altematives to the use of a any given taxable year are as fllows:

WHTC. One obvious alternative is the use I. The excludable export trade income may

of foreign subsidiaries of subsidiary A. Prior not exceed the lesser of (a) an amount equal
to passage of the I962 Revenue Act, use of to I times the export promotion expenses

foreign subsidiaries by a U.S. corporation allocable to the export trade income, and,
enabled the U.S. corporation to defer U.S. (b), generally, IOo of gross income from

taxes on all foreign source income inde- the permitted export activities; and

fnitely. This Act eliminated many of the 2. The exclusion from foregn base com-

advantages of using non-resident foreign pany income for any year cannot exceed an

corporations by passing through their overall limitation based on the increase in

passive foreign income and certain other nvestments in export trade assets (export in-

income (subpart F income) to certain

U.S. shareholders.
One exception to the subpart F pass-through 56. I.R.C. 97o-972.

provisions is a very limited and narrowly 57. See note 29.
58. Ibid.

defined category of foreign corporations 59. I.R..C.97o(a)(2),97I(b).
controlled by U.S. taxpayers which are 60. I.R..C. 97I(a)(I), 97I(b).
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ventory, storage, packing and transportation This would permit the U.S. parent to add
equipment etc.). to the effective foregn tax rate of one con-

It is evident that the Export Trade Corpora- trolled foreign corporation which has an

tion concept is of little benefit to our Ger- effective tax rate of below 430, the excess

man manufacturer of scientific instruments, over 43o of t:he effective tax rate ofaother
unless he manufactures in the United States controlledforeigncorporation, thus prevent-
for export to the rest of the hemisphere. ing thetotal effective tax rate on either cor-

Even then, it is of extremely linited use- poration from exceeding 43.
fulness. The ninimum distribution mechanism can

Another mechanism available to the U.S. be useful to our German manufacturer in
taxpayer for reducing the effective tax rate reducing his effective tax rate somewhat.
on income from foreign operations is that of Its most useful application may be in con-

causing foreign subsidiaries to make a junction with a WHTC. A drawback of the
minimumdistribution.1Generally speak- WHTC is that where the tax rate in a given
ing, subpart F income will not be passed- country of operation is higher than the
through and taxed to the U.S. parent of WHTC tax rate, the benefit of this reduced
controlled foreign subsidiaries if certain U.S. tax rate will be minimized or lost. It
minimumdistributionsare actually made by may prove feasible, therefore, to operate in
these subsidiaries to the U.S. parent. The low tax rate countries via a WHTC and in
requirements regarding what ninimum high tax rate countries, where the tax rate

distributions are necessary for qualification approximates the U.S. corporate tax rate,
vary according to the foreign tax rate by making use of the minimum distribu-
applicable to the controlledsubsidiares. The tion mechanism. Again, this question cannot

aim ofthe mininumdistributionmechanism be decided in the abstract and computa-
is to provide a meanswherebyforeigncorpo- tions should be made ofresulting taxes under
rations which either pay substantial foreign the various organizationalalternatives.
taxes on their income or make a substantial Some comrnents regarding the provisions
enough distribution to their U.S. parent (so for so-called Possessions Corporations
that tle combined foreign tax on their total are also in order. U.S. tax law permits a U.S.
income and U.S. tax on the distributed in- corporationto exclude from its gross income
come is not substantially below the U.S. all income derived from sources outside the
corporate tax rate) can reduce their total United States in cases where, for the three-
effective tax rate by approximately 5o year period prior to the close of the taxable
percentage points from about 48% to about year (or for such part of that period as the
43o0 (excluding the current Io% surtax), corporation may have been in existence) it
and to even less where the controlled foreign derived 8000 or more of its gross ncome

corporations are less developed country from sources wtin a U.S. possession and
corporations. The U.S. corporatoncarrying 50% or more ofsuch gross income from the
on business operations in the Western active conduct of a trade or business wth a

Hemisphere (or elsewhere) through foreign U.S. possession.e8 It would, therefore, be
subsidiaries would be entitled to make a

group election to average high and low
6I. See definition in 963.effctive freign tax rates in the foreign 62. I.R.C. 963(a)(3).

countries in which its subsidiaries operate,e2 63. I.R.C. 93I.
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possible to conduct the business of selling conduct operations in their country of in-

scientific instrumentsto WesternHemisphere corporation, ther undistributed earnings
countres, other than the United States, will not be attributed back to the U.S.

through a Puerto Rican corporation, thus parent under subpart F. However, where the

avoiding U.S. tax. Although Puerto Rco parent company s engaged in operatons
does impose an income tax, it is possible to throughout the hemisphere or the world, it

qualify for a tax holiday under the Puerto will undoubtedly find it desirable to have

Rico Industrial Incentive Act of I96364 for the earnings of a Brazilian subsidiary, for

periods of Io, i2 or I7 years, depending on example, available for investment in other

the location within P'uerto Rico of the foreign countries where it is operating or

facility, where new manufacturing or hotel ntending to commence operations. How-

facilities are established in Puerto Rico. An ever, any distribution of the Brazilian sub-

exempted business is exempted not only sidiary's earnings to the U.S. parent or to an

from income tax, but from all property tax intermediate foreign subsidiary which acts

(real and personal) and municipal taxes. The as a holding company of the foreign operat-

tax holiday can be deferred for up to two ing subsidiaries, for the purpose of usng

years after commencementof operations so the earnings in other foreign countries, will

that it will not be wasted during any loss result in subjecting the dstributed earnings
years which may follow start-up. Agencies to U.S. tax. A distributionto the U.S. parent

of the Puerto Rican government also may will result in income to it which is taxable

make available cash grants to defray certain when received, and a distribution to the

start-up expenses, and loans for the pur- ntermedate foregn holding company sub-

chase of buildings, machinery and equip- sidiary will result in attribution of those

ment. They may also build and lease factory dstrbuted earnngs back to the U.S. parent

buildings to new industries. under subpart F. It s in this latter situation

In order to assure that ncomewill be treated that the LDCC concept comes into play and

as Puerto Rcan source income exempt from affords another exception to the pass-

U.S. tax, care must be taken to assure that through provisions of subpart F. The

title to the property sold passes in Puerto LDCC rules provde, among other things,
Rico. The effect of the use ofa Puerto Rican that foreign operating subsidiaries which

corporation would be to have the advan-

tages ofoperating out of a tax-haven for the 64. Laws of Puerto Rico Annotated, Title I3,

S253-53.
period of the tax holiday. Subsequently, a

65. The of Puerto Rican Incomecurrent rate

Puerto Rican ncome tax would have to be Tax on corporate ordinary income is computed
paid, which under current rates, results n a as follows:

naximun effective tax rate of about 36%,e6 (I) A normal tax of 2000 on normal tax net

stll substantiallybelow the U.S. tax rate and income, which is net income less certain credits;

close to the WHTC tax rate.
plus
(2) A surtax on surtax net income, which is

One other mechanism created by U.S. normal tax net income less the sum ofthe normal

tax law should be mentioned here-the tax and 500 of the normal tax net income, and

Less Developed Country Corporation which is levied on a graduated scale-no surtax

(LDCC). As previously discussed (see on the frst $25,000 of surtax net income and,
thereafter, rates ranging from 500 to 2000; plus

note 29 and accompanying text), if foreign (3) An additional tax in the amount of 5/o of

subsidiaries of a U.S. parent are utilized to the total of the normal tax and surtax.
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qualify as LDCC's may distribute earnings sales or service organizations or substantial
to the foregn intermediate holding com- facilities for transportation, storage, servic-
pany subsidiary without subjecting the ing, etc., of property within less developed
distributed earnings to U.S. tax under the countries in connection with the business of
subpart F attribution rules, provided these selling the tangible personal property in such
distributed earnings are reinvested in less countries.
developedcountries. If a corporation qualifies as an LDCC, the
An LDCC may be either (a) a qualifing following benefits result: (I) Dividends and
shipping company, or (b) any foreign cor- interest paid by it and net gains from the
poration engaged in the active conduct of sale of its stock may be received by an inter-
at least one trade or business during the mediate controlled foreign corporation and
taxable year, which derives 80% or more of reinvested in less developedcountrieswith-
its gross income for such taxable year from out causing U.S. shareholders of the inter-
sources within less developed countries and intermediate foreign corporation to be
has 80o or more in value of its assets on taxed on its undistributed profits from such
each day of the taxableyear in propertyused interest, dividends, and gans;c0 (2) Gains
in a trade or business in less developed from the sale of its stock, or from its liqui-
countries and in certain other types of dation, will enjoy capital gains treatment (a
associated property,e6 All of the countries of z5% tax rate instead of the approximately
the Western Hemisphere except the United 52% tax rate for ordinary income) with
States, Canadaand Cuba have been designat- respect to earnings and profits accumulated
ed as less developedcountries.67The purpose during the years ofqualification for LDCC
of the LDCC concept is to encourage rein- status, if the stock has been held for at least
vestment of earnings derived from less tenyears;7and(3) Certainother exemptions,
developed countries in such countries. It all designed to encourage jnvestment in less
accomplishes this objective, in part, by ex- developed countries, which may prove
cepting LDCC earnings distributed to a beneficial,are conferredunder the provisions
foreign intermediateholding company sub- regarding the foreign tax credit (dividends
sidiary from subpart F, thus permitting paid by it to the domestcparent are exempt-
deferral of U.S. taxes on the earnings, if ed from the grossing-up requirement), the
the distributed earnings are reinvested in a minimum distribution mechanism (its eam-

less developed country. ings and profits may be excluded in naking
Income derived from the sale of tangible the determination) and the nterest equaliza-
personal property is treated as income from tion tax (the tax does not apply to acquisi-
sources within less developed countries only tion by a U.S. person of its stock or debt
if the property is produced within less obligations),n
developed countries or is sold for use, In sunmary, our German manufacturer of
consumption, or dsposition

'

:within such
countries, and the selling corporaton is 66. I.R..C.955(c)(I)(2).
engaged within less developed countries in 67. Executive OrderNo. IIo7I ofDecember 28,
continuous operational activities wlich are I962 and I.1L.C.955(c)(3).
substantial in relation to such sales,o8 Sub- 68. Regulationsr.955-6(d)(I).

69. I.I.C.954(b)(I).stantial operational activities would pro- 70. I.R.C. I248(d)(3).bably include maintenance of substantial 7I. I.R.C.9oa(a)(2),9o2(d), 963(c)(4), 49I6.
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scientifc nstruments could employ the them. It has been our purlose only to point
LDCC mechanism by settingup a controlled out some of the alternatives whch should

foreign corporation as a holding com- be considered and to sufficiently descrbe

pany for foreign operating subsidiaries them so that the reader will have a general
whch quahfy as LDCC's.nn So long as the understanding of their purposes, the organi-
German parent is willing to permit the rein- zational structures whch they require for

vestment of non-U.S. (and non-Canadian mplementationand the benefits which they
and Cuban) hemisphere earnings in less afford. Our hypothetical German scientifc

developed countries, it can defer U.S. tax nstruments manufacturer, as well as any

on such earnings. Of course, earnings which other foregn enterprise, would do well to

are not reinvested or whch are withdrawn consider these alternatives when he decides
from reinvestment in less developed coun- to enter the United States market, or to

tries will be passed tlrough and taxed by expand operations into the Western Hemi-

the United States at regular corporate rates. sphere. Careful tax planning based on an

The mechanismcould be a useful one, but it evaluation of all alternatives can be the best

is, after all, only a deferral mechanism and nvestment that foreign entrepreneurs will
does not permit distribution of profits at a make in this venture.

lower effective rate of taxation, except in the
case ofthe extractionof earnings by liquida-
tion or sale of the subsidiary after ten years.
Such a liquidationor sale would result in the
taxation ofaccumulatedreinvestedprofits at

the lower 25% tax rate, but at the cost of
what may be an undesrable ternination of

operations.
We wish to point out that we have not dis-
cussed the possible impact of the U.S. pro-

gram to restrict foreign investment (the
Foreign Direct Investment Regulatons) on

the ability ofa U.S. corporation to establish

operating subsidiariesin the Western Hemi-

sphere countries. Generally speaking, given
the large amount of permissible foregn in- 72. The LDCC concept also affords some bene-

fits where an intermediate foreign holding
vestment under the regulations, as well

company subsidiary is not utilized. In the case

as the favorable treatment of Western of an LDCC which is operated in its country of

Henisphere and less developed countries, incorporation, the U.S. parent may obtain

there ought to be no difficulty in establishing capital gains treatment of undistributedearnings
accumulatedduring years in which the subsidiary

operating companies. qualified as an LDCC upon liquidation of the

subsidiary or sale of its stock if the stock has been
CONCLUSION held for at least ten years. For first-tier subsidiary
Many of the concepts reviewed herein have LDCC's which either conduct their operations
merely been touched upon n passing.

in their country of incorporation or conduct
substantial operations outside their country of

Lengthy articles, and even books, can and incorporation, the benefits mentioned above in
have been written on virtually every one of Note 7I and the accompanyingtext are available.
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AN OUTLINE OF TAXES UNDER THE

HONG KONG INLAND REVENUE ORDINANCE

I. INTRODUCTION has been remarkably buoyant and has n-
Of the total estimated Government revenue creased substantially in both absolute and
for the year ended 31st March I97o relative terms. As the table below will show,
amounting to $2,I7I,6IO,400, it is anti- over a period ofseven years it has more than
cipated that Earnings & Profits taxes under doubled and expressed as a percentage of
the Inland Revenue Ordinance will account total revenue has increased from I9-3% to

for $.578.900,0001. This source of revenue 26.6%.
f

Profits & Total Government Profits & Earnings Tax

Earnings Tax Revenue expressed as % ofTotal
Revenue

$1 $1
I963/64 268,534,400 I,393,87I,322 = I9-3

I964/65 3 I9,7I8,OI2 I,5I8,286,825 2I.I

I965/66 372,474,I84 1,631,7Ol,ZI3 = 22.8

I966/67 445,954,804 I,8I7,76I,552 = 24.5

1967/68 489,295,8I9 1,899,527,499 = 25.8
t 1968/69 523,000,000 2,05o,576,800 = 25.5
t I969/70 578,000,000 2, I7I,6IO,400 = 26.6

t Estimated

This is only partly accounted for by the in- since 1963/64 so that most of the increase in
crease in the standard rate of tax which took tax may be attributed to the phenomenal
place during the year ended 3 I/3/67 (from real growthofthe Colony'seconomy. Other
I2O to I5%). By 3I/7/69 the Consumer principalitemsofRevenueare:-

Price Index had risen by approximately20/o

(I) tt Estate Duty (estimated yeld I969/70 - $ 18,ooo,ooo)
(2) tt Stamp Duty ( ...... $ 53.000,000)--

(3) tt EntertainmentTax ( ...... $ 32,ooo,ooo)--

(4) tt Bets & Sweeps Tax ( $ 24,000,000)--

(5) Rates (\. -- $300,000,000)
(6) Import Duties &

License Duties \( - $345,500,000)--

* Assistant Commissionerof Inland Revenue in the Department of Inland Revenue, Hong Kong.
I. All amounts given in this article represent Hong Kong Dollars. At 3oth September I969 the
rate ofexchangewas 6.06 H.K. Dollars = I U.S. Dollar; I4.60 H.K. Dollars - I Pound Sterling.
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(7) Licenses & Franchises (estimated yield I969/70 -- $ 99,908,400)
(8) Crown Rents & Interest ( $205,939,400)--

(9) Water Kevenue ( $ 79,358,000)--

(Io) Post Office Services ( $I22,5 I 3,000)--

(I I) Land Sales ( $ 55,230,000)--

(I2) Airport & Air Services ( $ 47,820,800)--

(I3) Motor Vehicle Taxes ( $ I3,900,000)--

tt Taxes for which the Commissionerof Inland Revenue is responsible.

2. BASIC STRUCTURE Ordinance which will strike any student of

Before proceeding to a more detailed study comparativeTaxation s that there is no tax

of the various taxes imposed by the Ordin- at all on Dividends apart from the under-

ance, it is necessary to stress that there is no lying CorporationProfits Tax of I5%.
tax on total income. There are separate Prior to the Report of the 1954 Inland Re-

taxes on: venue Ordnance Committee, companes
(a) Business Profits (derived by both corpo- were entitled to deduct tax from dividends
rate and non-corporateenterprises) paid and the gross dividends were included

(b) Salaries, pensions. in the income of individuals who elected

(c) Profits from fxed property. Personal Assessment. The I954 Comnttee

(d) Interest and Annuties. recommended that this system be abolished
The nearest approach to a Sweeping Up and that dividends be looked upon as pay-

provision is contained in Section 9(4) of the ments out of a taxed fund not subject to

part of the Ordinance relating to Salaries further tax in the hands of the recipent.
Tax; however, this Section was never n-

tended to convert the Ordinance into a 3 HISTORICAL BACKGROUND

conventional Income Tax measure and has In conmon with so nany tax measures, an

never been invoked by the Commissionerof Earnings & Profits Tax was first mposed in

Inland Revenue for that purpose and t has I94o as a War Revenue Ordinance. After

been recommended that the provision be the Japanese Occupation came to an end it

repealed. was amended and reintroducedas the Inland
In addition to the four separate taxes men- Revenue Ordinance. Since then its basic

tioned above, a form of reduced rate relief structure has remaned unchanged. Both the

known as Personal Assessment may be current Ordinance and ts predecessor ap-

elected. Under this procedure the taxpayer pear to have relied heavily on the so-called
makes a return of his income liable to the Model Income Tax Ordinance2 for some

separate taxes and is charged tax on a sliding of ts provisions, whilst others were drafted
scale and at the same time granted personal specifcally for local conditions. The Sche-
allowances. Credt is given for the schedular dular system ofTaxes which is such a feature

taxes already paid 'ofthe Inland Revenue Ordinance obviously
All the schedular taxes have one important had its origins in United Kingdom Legisla-
feature in common and that is that they are

2. See Report ofthe Inter-DepartmentalCom-
imposed on tems of income arising in or

mittee Income Tax in the Colonieson not
derivedlrom Hong Kong. possessing responsible Government--presented
Another feature peculiar to the Hong Kong to the U.K.Parliamentin December I922.
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tion, similarly te provisions relating to Assessments are made by Assessors with the
Basis Periods are derived from the United taxpayer having the right of appeal to the
KingdomLegislation. Commissioner and then to the Board of
It is nteresting to note that when the War Review and ultimately, on questions oflaw,
Revenue Ordinancewas introduced in I940 to the Courts.
and again when the Inland Revenue Ordjn- Provision also exists for amending assess-

ance was introduced in I947 the reaction ments where the taxpayer can show that an

in the United Kingdom at the time of error or omissionhas takenplace.
Addisons Income Tax Act of I803 found The Assessor has wide powers to obtain
an echo in Hong Kong. The local commu- informationin regard to any matteraffecting
nity strongly resisted the introduction of a the liability or responsibility of any person
full Income Tax on the grounds that this under the Ordinance. 1Lecent amendments
would enforce the compulsory disclosure of to the Ordinance have given the Commis-
private affairs which, it was claimed, was so sioner powers to search for, exanine, take
contrary to Chinese tradition. It was for this possession of and temporarily retain books,
reason that the SchedularSystemofTaxation records, documents and accounts. These
was adopted and still remans in force. powers are subject to fairly stringent
Originally this desire for secrecy was even procedural safeguards against abuse. The
carried a stage further. To obviate the need Commissioner has also been given powers
to obtain any returns of income on a per- to obtain from a taxpayer statements of
sonal basis, the charge to tax was directed Assets and Liabilities, statementsofpersonal
at the various sources of income rather than expenditure, and statements of total income
at the persons deriving the income. This where there is evidence that income charge-
however proved impracticable, particularly able to tax has been understated. Again
after the ntroduction of Personal Assess- safeguards against abuse have been laid
ment and the variouscharges are now placed down.
on the persons deriving the scheduled types Apart from the right to prosecute in respect
of ncome. The returns submitted however of offences against the Inland Revenue

only show the income charged under the Ordinance and to compound those offencs,
particular head of charge, except in the the Connissioner has been given power to

case ofa return for the purposes ofPersonal adminstrativelyimpose additional tax ofup
Assessment,wlich is ofcourse dependenton to IOOo of the tax evaded where a taxpayer
an election being made by the taxpayer. has, without reasonable excuse, understated

income chargeable to tax. A right of appeal
4. ADMINISTRATION lies to the Board ofReview against the m-
The Ordinance is administeredby the Com- position ofsuch additional tax

missioner of Inland R.evenue who is assisted
by a Deputy Commissioner and three 5. PROFITS TAX

Assistant Commissionersas well as Assessors, Scope of Charge
Assistant Assessors and supporting staff. A Profits Tax is mposed on businesses car-

Powers given to the Conrnissioner under ried ort in the Colony in respect of profits
the Ordinance may be delegated except for arising in or derived from the Colony.
those which have to be performed by him Cases which have come before the Courts

personally. on the question of whether profits arose inin

576



R.V. GIDDY

or were derived from the Colonyhave been: of Assessment. On cessaton the final assess-

C.I.R. v. Karsten Larssen & Co (H.K.) Ltd. ment will be based on profits for the period
(Supreme Court of Hong Kong-Inland from the ISt day oftheYear ofAssessmentto
tLevenue Appeal No. I of I95O) the date of cessation of the busness. It will
The Hong Kong & M/hampoa Dock Co. Ltd. be seen that in the opening years there will
v. C.I.R. be overlapping charges on profits and in the

(Supreme Court of Hong Kong (Appellate terminal period a slice of the profits will

Jurisdiction-AppealN. I of I96O) escape charge.
The charge on corporate concerns is known There is provision for adjustment of these
as Corporation Profits Tax and that on basis periods during the opening years in

unincorporated concerns as Business Pro- the case of falling profits and during the
fits Tax. closing years in the case of rising profits.
Special provisions apply to Shipping, Air- Provision also exists for accepting accounts

craft operations, InsuranceCompanies,Clubs which are usually prepared to some day
and Trade Associations, and Banks. Special other than the 31st March in lieu ofaccounts
rules also exist to determine the profits of a to the 3 Ist March.

Hong Kong branch ofa concern whose head
office is outside the Colony. This may be by 7. DEDUCTIONS

one of three ways:- Expenses, other than capital expenses, n-

(a) By reference to the accounts kept if the curred in the production of profits charge-
true Hong Kong profits can be ascertained able to tax are allowed as a deducton. In
therefrom. addition to ths general provision, provision
(b) By applying to the total profits the exists for the specifc deduction, inter alia,
percentageofturnover in the Colony to total of-
turnover. (I) Depreciation allowances.
(c) By applying a fair percentage to the (2) Cost of Registration of Trade Marks,
turnover in the Colony. Designs and Patents.

Sums received after cessation of the business (3) Capital Contributions to Approved
are brought to charge and related back to RetirementSchemes. (Allowedover 5 years)
the date of cessat:on. (4) Payments to Approved Research Insti-

No tax is imposed on Capital Gains. tutions for Scientific Research related to that
trade or business.

6. BASIS PERIODS (5) Payments to be used for the purposes of
The charge to tax is for a Year ofAssessment technical educaton related to that trade at

which runs from the Ist April to the 3Ist an Institution approved by the Director of
March. The first Year ofAssessmentis based Education.

ontheprofitsfromthedateofcommencement (6) Payments made after the cessation of the
in the Colony of the business to the end of business. These are related back to the date
the Year ofAssessment. For the second year of cessation.
the charge is on the profits for a periodof 12

months following the date of commence- 8. DEPRECIATION ALLOWANCES

ment; for the third and subsequent years of Buildings
Assessment the charge is on the profits for Allowances on expenditure on Industrial
the period of I2 months preceding the Year Buildings (as defned) are granted. An
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initial allowance of 20% is available to the ment are set oft as far as possible against
person who incurred the expenditure on profits for the preceding year and any
construction of the bulding. Thereafter an balance available is then carried forward for
annual allowance of 4% of the cost (or set offagainst subsequentprofits. There is no

residue after sale in the case of subsequent restriction on the number of years a loss
owners) is granted until it is written of. can be carried forward.
These provisions are similar in many respects
to Chapter I ofthe UnitedKingdomCapital II. RATES OF TAX

Allowances Act I968. Balancing allowances Tax is charged on assessable profits after

and/or charges are madeon the taxpayer'sn- deduction of expenses and losses. Tax is
terest coming to an end levied at the standard rate of I 5%. In the
Buildings which do not fall wthin the case of corporations there is no exemption
defnition of Industrial Buildings qualiy for linit; however, in the case ofunincorporated
an allowance ort of I% of the cost of con- busnesses, there is an exemption limit of
struction of the building. No balancing $7,000 and marginal relief up to an amount

allowances or charges are made on ternna- of $IO,000. Thereafter tax is levied at the
tion ofthe taxpayer'sinterestand reliefis not full standard rate on the total assessable
restricted to the cost of the building. profits. Provision exists for aggregatng the
It should be noted that there is no relief profits of businesses where there is conmon

available for expenditure on either land or control, before applying the $7,000 exemp-
lease premia. tion limit.

Where Property Tax has been paid on

9. PLANT & MACHINERY property used for business purposes or

An Initial Allowance of 20% on the cost of where the rent from property is brought to

plant and machinery is granted, whether charge for profits tax purposes, a set-offand
new or second-hand. Annual allowances on where appropriate a refund of that Property
the reducing balance are granted at varying Tax is granted.
rates until the asset is written off. Balancing Interest cannot be subject to a sinilar double
charges or allowances are made on dsposal. charge because in the case of Corporations
The rates of the annual allowances vary it is exempt from Interest Tax and in the
from 5% to 30%. Some of the more fre- case of non-corporate businesses is either
quently used are as follows:- brought to charge to Profits Tax as part of
Furniture Io% the business profits in the case of banks,
Petrol Driven Motor Vehicles 25% pawnbrokers or moneylenders or alter-
Plastic ManufacturingMachinery & natively is chargedwith Interest Tax.

Plant I5%
Machinery not specifically ternised Ioo I2. SALARIES TAX

Aircraft 30% Scope ofCharge
Ships (Steel) 5,00/ Salaries Tax is mposed on income arising in

Separate provision exists for a replacement or derived from the Colony from:
allowance for utensils and implements. (a) Any office or employmentof'profit

(b) Any pension
IO. LOSSES An extension of the Salaries Tax charge
Losses incurred during a Year of Assess- exists in Section I3B of the Ordinance
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whereby, notwithstanding the fact that no enployment of the taxpayer (or his wife) the
income arses in or is derived from the Co- Year ofAssessmentis based on his incomefor

lony, ncome derived from services rendered the period from commencement of t:hat
in the Colony s neverthelesssubject to Salaries employment in the Colony in that year of
Tax. assessment to the fllowing 3 Ist March.

Among the specifcexemptionsare:- The second year is based on the actual in-

(I) Ofiicial emolumentsofConsular Staff come for the year of Assessment and for the

(2) CommutationsofPension. 3rd and subsequent years of Assessment, the
(3) Withdrawals from Approved Retire- taxpayer is assessed on his income for the
ment Schemes. precedingyear ofassessment.
(4) Official emoluments of persons in the Tle final year of Assessment s based on his

permanent employ of Commonwealth or income from the ISt Aprl to the date of
United Kingdom Governments. This has cessation of employment. As with Profits

recently also been extended to certain classes Tax there is an overlap on the initial years
of persons n the temporary service of the and a slice of income is omitted in the fnal
United Kingdom Governrnent. years. In the same way there is provision for

(5) Passage Allowances. adjustment n the case of falling income in

Income from an office or employment in- the openng years and rising income in the
cludes all allowances and perquisites but closing years.
does not include benefits in kind unless they
are convertable into money.3 One exception I 5 DEDUCTIONS

to this rule is the addition ofan amount, not Expenses wholly exclusively and necessarily
exceeding 7% of the ncome (after ex- ncurred in the production of assessable
penses), representing the value of quarters ncome are deducted in arriving at net

provided by the employer, either free of chargeable ncome. It will be seen that like
rent or at a less than economic rent. the rules relating to Schedule E of the

United Kingdom Income Tax Act, the relief

I3. HUSBAND & WIFE available to Salaries Taxpayers for expenses
For Salaries Tax purposes the income of a incurred is far more restrictive than that
wfe Livingwth her husband s deemed to be available to businessmen. (See paras. I29-I43
that of her husband. There is no provision of the Final Keport of the Royal Commis-
for separate assessments on husband and sionon the TaxationofProfits and Incone-

wfe, although the Commissioner has the presented to the United Kingdom Parlia-

power to recover a proportionate part of ment in June I955).
the tax from the wife. Further specific deductions consist ofCapital

Allowances (calculatedin the same way as for
I4. BASIS PERIODS Profits Tax purposes but only granted
Tax is assessed for a Year of Assessment where the use is essential to the productionof
which begins on the Ist April and ends on assessable income).
the 3ISt March. Any deficit can be carried forward for set-off
In respect of the first year of each particular against assessable income for subsequent

years.

3. See Tennant v. Smith (3 TC I58) and Heaton

v. Bell (House ofLords I969).
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I6. PERSONAL ALLOWANCES (4) Subject to certain restrictions-
The following personal allowances are (a) Life Insurance Prenia.
deducted in arriving at Net Chargeable (b) Contributions to wdows and orphans
Income: pension schemes.
(I) An allowance of $7,000 for unmarried
persons. I7. RATES OF TAX

(z) An allowance of $I4,000 for married Tax at the following rates is imposed on net

persons. chargeable income subject to a maximum

(3) Allowances for children ranging from average rate of 15% on income bejore personal
$2,000 for the first child to $500 for the 9th allowances. This means that the personal
child. (Maximum allowances-$9,5oo) allowances listed n Para. i6 fall away at

certain levels.

Chargeable Income Rate Tax
On the First ............ $ 5,000 2-% $ I37.50
Onthe Next............ 5,000 5% 275.00
On the First ............ IO,000 4I2.50
On the Next. ... ........ 5,0oo 8% 4Iz.50
On the First ............ 15,ooo 825.00
On the Next............ 5,000 II O/0 550.00
On the First ............ 20,000 1,375.oo
On the Next............ 5,000 I4 % 700.00
On the First ............ 25,000 2,075.00
On the Next............ 5,000 I7 oB 850.00
On the First ............ 30,000 2,925.00
On the Next. ... ........ 5,000 20 Oo I,000.00
On the First ............ 35,000 3,925.00
On the Next. ... ........ 5,000 23 % I,I50.00
On the First. ........... 40,0oo 5,075.00
Onthe Next............ 5,000 26 B I,300.00
On the First ............ 45,000 6,375.00
On the Balance ........ 30 % (But see opening

remarks)

I8. PROPERTY TAX an allowance for repairs and outgoings of
Originally this was a tax on the value of 2000.
fixed property owned by the taxpayer. The rateable value is determined by the
Gradually the charge has been so restricted Commissioner of Rating & Valuation and
by exemptions and set-offs against other is based on the rent at which the property
taxes that it is now virtually a residual couldbe rented,landlordand tenantassuming
charge only on those properties from which the usual obligations.
owners other than Corporationsare deriving
rent. Tax is at the standardrateoftax (I5%) 4. Includingan exemptionin respect ofproperty
on the rateable value of the property less occupied by the owner for residential purposes.

580



R.V. GIDDY

The Property Tax assesment is based on the annuity is deemed to represent interest.

actual Rateable Value for the Year of
Assessment. 20. PERSONAL ASSESSMENT

Properties in what are known as the New As already indicated, this is a form of relief
Territories, with the exception of New whichmay be elected by a taxpayerwhereby
Kowloon, are exempted. These are territo- income subjected to the four separate taxes

ries which were leased by the Hong Kong is aggregated; personal allowances deducted
Government fron the Chinese Government (at the same rate as those available for
in I898 for a period of99 years. Salares Tax purposes) and graduated rates

The tax is chargeableon the owner but may of tax on the balance are paid (at the same

be collected by the Conmissioner from the rates as for Salaries Tax), credit being given
person paying the rates (very often the te- for the tax already paid on those tems of
nant), in which case that person has the right income. The election is only available to

ofrecoveringfrom the owner. individuais who are ordinarily resident in
the Colony and does not include persons

I9. INTEREST TAX under the age of I 8 or women living with
Tax is charged at the standard rate of I 5o their husbands. The election must be made
on interest arising in or derved from Hong wthin 3 years of the Year of Assessment to

Kong during the Year of Assessment. The wlich the election relates.
charge is on the recipient but is deducted in The amount to be aggregated in respect of
the irst instance at source by the person Property Tax is the same amount as was

paying the nterest. There is no provision for charged to property tax, i.e. the Net

deducting expenses of collection or bad Rateable Value. As regards amounts on

debts. which Profits Tax has been charged, the
Exemptions are granted to:- question only has relevance as far as non-

(a) Corporations carrying on business in corporate businesses are concerned because
Hong Kong (tax thereon will be accounted CorporationProfits Tax is a once-and-for-all
for under Profits Tax). tax. The portion to be included in respect of
(b) Banks, Moneylenders and Pawn Bro- Profits Tax s therefore either the profit
kers (again tax will be accounted for under accruing to the sole propretor of a business
Profits Tax) or in the case of a partner, the assessable
(c) Interest paid by Governmentor Banks at profits for the Year of Assessment of the
a rate not exceeding 3%. partnershipapportionedin the ratio in which
This head of charge is also used to charge the profits for that year were divided. It
Annuities, a deduction being granted in will be noted that whereas the profits for
respect of so much of the annuity as re- that year of Assessment may be based on

presents the capital portion. This capital the profits for the I2 months preceding the
portion is ascertained by dividing the year of Assessment, they have to be divided
consideration for the annuity by the appro- in accordance with the profit sharing ratio
priate factor relating to the age of the of the actual year of Assessment. Losses
annuitant. The excess is charged to Interest under the various headings cannot be
Tax and the proportion so charged remains aggregated for Personal Assessment purpo-
constant till the total capital portions equal ses.

the consideration, thereafer the entire
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2I. PAYMENT tional income tax legislation
Tax is payable on or before the date shown (3) The comparatively low rate of Hong
on the Notice of Assessment. In the case of Kong tax.

Salaries Tax or Profits Tax this tends to be Provision does however exist in the Ordin-
between the beginning of Decemberand the ance for the multilateral form of relief
end of February during the year of Assess- known as Commonwealth Income Tax

ment of which the notce relates and s Relief The relief s available against taxes

payable in one nstalnent. Tax in default is under the Ordinance ad taxes imposed by
subject to a surchargeof500. reciprocating members of the Common-
Tax Reserve Certificates bearing tax free wealth (but not the Unted Kingdom) on the
interest of 4.200 can be purchased and utils- same income.Thenet effect of this form of
ed for paymentoftax. relief is that the taxpayer ultimatelypays the
The Commissioner has powers to prevent higher of the two rates of tax and relief is

defaulting taxpayers from leaving the sometimesgivenpartiallyby the one country

Colony. Employers are obliged to freeze and partially by the other or sometimes

any amounts due to employees about to entirely by the countryofresidence.
leave the Colony for a period ofone month.

24. RECENT DEVELOPMENTS

22. ARTIFICIAL TRANSACTIONS A Review Committeewas appointedby the
The Commissioner is given powers under Govemor in I966 to consider and advise
Section 6I of the Ordinance to disregard on certain matters connectedwitl the Inland

any transactions which are artificial or Revenue Ordinance. Alteration.of the basic
fictitiousor not giveneffect t0, ifthe transac- structure of the Ordinance which provides
tions would tend to reduce the amount of separate charges for Property Tax, Salaries
tax payable by the parties thereto. A case Tax, Profits Tax and Interest Tax was out-

where the local courts upheld the application side its terms of reference. The interim

by the Commissionerof ths anti avoidance report of th Committee was submitted to

provision was Kum Hing Land Investment Co. the Governoron 25.8.67 and the final report5
Ltd. v. C.LR. (Supreme Court of Hong on 14.3.68.
Kong -- Inland Revenue Appeal No. I of Certain of the changes recommendedby the

I967). Committeehave already been mplemented.
These were largely aimed at giving the

23. RELIEF FROM DOUBLE TAXATION Commissoner increased powers to combat
No Double TaxationAgreementshave been evasion. The other recommendationsof the
entered into by the Hong Kong Government Committee are still under consideration. In

nor is there any form of Unilateral relief spite of the limited terms of reference ofthe
available to taxpayers suffering double Conmittee, these are extensive and involve,
taxation on Hong Kongncome. The reason nter alla:

for this is threefold:- (I) the replacementofthe existing system of

(I) The very limited nature of the charge to varying basis periods for years of Assess-

Hong Kong tax. Only income arising in or

derived from Hong Kong is assessed.
c Report of the Inland Revenue Ordinance

(2) The difculty n equating the schedular Review Committee (Parts I & II)--Published
system of Hong Kong Tax with conven- by the GovernmentPrinter, Hong Kong.
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ment by a unifrm charge for a year of ofspecial provisions in regard to transactions
assessment based on the actual income of between resident persons and non-resident
that year. Coupled with this would be a associates.

system of provisional assessments based on (4) the ntroduction of special provisions
the data for the preceding year. Transitional relating to the apportionment of profits in
relief would be provided for certain classes the case of sales outside the Colony by
ofexisting taxpayers. resident manufacturers.
(2) the removal of uncertainties relating to (5) the introduction for Profits Tax pur-
the charge to SalariesTax (similarviews were poses of Deeming provisions in relation
expressed by the I955 United Kingdom to special items such as royalties from films,
Royal Commission on Taxation of Profits patents, designs and copyrghts.
and Income). It has been recommended (6) relief for terminal losses incurred by
that the charge should be on income Corporations going into liquidation.
derived from services rendered in the (7) the removal of the $7,ooo exemption
Colony with special provisions for persons limit for Business Profits Tax.

employed in ships and aircraft, Government (8) provision for losses incurred by sole
Officers serving outside the Colony and proprietors and partners for Profits Tax
Directors of resident Corporations. purposes to be taken nto account where
(3) the introductionfor Profits Tax purposes Personal Assessment is elected.
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RESOLUTION ON THE FIRST SUBJECT OF THE XXIIIrd I.F.A.
CONGRESS HELD IN R.OTTERDAM
FROM 8th TO i2th SEPTEMBER 1969

Subject: Vermeidung der Doppelbesteue- I) Vorgngige Konsultation:
rung bei Nichtanerkennung von a) Wenn der Staat der Tochtergesellschaft
Dienstleistungen und berlassung beabsichtigt, eine Lizenzgebhrder Tochter-
iminateriellerWertezwischenMut- gesellschaftan die auslndischeMuttergesell-
tergesellschaftenund ihren Tochter- schaft ganz oder teilweise nicht anzuerken-
gesellschaftenim Ausland durch die nen, mu er auf Veranlassung der Tochter-
Steuerbehrde gesellschaft diese Absicht schon vor der

Veranlagung dem Staat der Muttergesell-
I. Der Kongre ist von dem Fall ausgegan- schaft mitteilen.
gen, da eine Tochtergesellschaft an ihre b) Die beiden Staaten sollen sich bemhen,
auslndischeMuttergesellschaftLizenzgebh- kurzfristig zu einer Einigung zu gelangen.
ren bezahlt und da der Staat der Tochter- 2) Verstndigungsverahren:
gesellschaf einen Teil dieser Zahlung nach a) In allen Fllen, in denen die Gewinne
seinem nationalen Recht und im Rahmen einer oder mehrerer verbundener Gesell-
der Artikel 9 und I2 Absatz 4 des OECD- schaften in einem Staat in Anwendung der
Musterabkommens als verdeckte Gewinn- Artikel 9 und I2 Absatz 4 des OECD-

ausschttung (Dividende) ansieht, dem- Musterabkommens oder analoger Bestim-
gem dem Gewinn der Tochtergesellschaft mungen korrigiert worden sind, ist das
hinzurechnet und einen Steuerabzug vom Verstndigungsverfahrengem Artikel 25
Kapitalertrag erhebt. des OECD-Musterabkonmens oder ge-

meineranalogenBestimmunganwendbar.
II. Folgt der Staat der Muttergesellschaft b) Das Verstndigungsverfalrenkann von

dieser Umqua]ifzierung,so mu er die ent- den beteiligten Steuerpflichtigen oder von

sprechenden Folgerungen bei Anwendung amtswegen veranlat werden, und zwar

des bestehenden Abkommens ziehen, ins- schon bevor eine Veranlagung durchgefhrt
besondere den Steuerabzug vom Kapitaler- ist.
trag anrechnen und, vorausgesetzt da das Die interessierten Steuerpflichtigen knnen
Schachtelprivileg ber die Grenze gilt, den am Verstndigungsverfahrenteilnehmen,um

Gewinn der Muttergesellschaft herabsetzen. ihre Auffassungengeltend zu machen.
c) Wenn sich die beteiligten Staatenin ihren

III. Bestretet der Staat der Muttergesell- Standpunktennicht einigen knnen, so sind
schaft die Umqualfizierung, so besteht die sie gehalten, wenn ein nternationales Ver-
Gefahr einer steuerlichen Doppelbelastung. fahren, wie nachstehend unter Ziffr 3 be-
DerKongrehlt es frnotwendig,da diese handelt, nicht vorgesehen ist, eine Billig-
doppelte Steuerbelastung vermieden wird keitslsung anzustreben, die die Doppel-
und gibt folgende Empfehlungenan die be- belastungimWege des gegenseitigen Nach-
teiligten Staaten: gebens beseitigt.
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d) Es mu sichergestellt sein, da die Ma- IV. Der Kongre empfiehlt, da auf die

nahmen, die im Verstndigungsverfahren Steuer des Staates der Muttergesellschaft
getroffen werden, sich ohne Rcksicht auf zumindest die Steuer angerechnet wird, die

die Rechtskraft schon erlassener Veranla- im Staate der Tochtergesellschaft gem
gungsbescheidevoll auswirken. den nach der Umqualiflzerung anwend-

3) Internationales Schieds- und Gerichtsver- baren Abkommensbestimmungen erhoben

fahren: wird.

Die Einrichtung eines internationalen Diese Empfehlung beeintrchtigt nicht die

Schiedsverfahrensoder eines intemationalen Anwendung der im vorstehenden Ab-

gerichtlichen Verfahrens ist beraus wn- schnitt III vorgesehenenVerfahren.

schenswert. Das Schiedsgericht oder der

Gerichtshof, dessen Zustndigkeit zwischen V. Die vorstehendenEmpfehlungen sollen

den in Betracht kommenden Staaten fr ber den hier behandelten Fall hinaus in

Zwefelsflle deser Art verenbart worden allen Fllen beachtet werden, in denen zw-

ist, mu in der Lage sein, die streitigen schen verbundenen Unternehmen gezahlte
Rechtsfragen fr beide Staaten bindend zu Lzenzgebhren oder Entgelte fr Denst-

entscheiden. leistungenseitens eines der beiden beteiligten
In diesem Zusammenhang ist auf die Ent- Staaten umqualifiziertwerden.

schlieungen auf den IFA-Kongressen I95I

und I96O zu verweisen.
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RESOLUTIONONTHE SECOND SUBJECT OF THE XXIIIrd I.F.A.

[CONGRESS HELD IN ROTTERDAM
FROM 8th TO Izth SEPTEMBER I 969

Subject: The possibilities and disadvantages that as a matter of principle- grants and
of extending national tax reduction donations should be given equal treatment

measures, if any, to foreign scienti- fr income, gift and estate taxes whether
fic, educationalor charitable institu- made to national or foreign institutions at

tions. least as regards such foreign institutions
whichhave as their aimactivitiesofa genuine

The Congress internationalcharacter;
I. Considering that in most national tax

legislation relief provisions exist for the III. Expressesthe hope that the above objec-
benefit of scientific, educational and charit- tives be achievedby changes in national laws
able institutions, and/or by means of intemational conven-

Considering further that the same relief is tions,
not generally granted in the case of foreign Recommends that as long as such changes
institutions, and have not been made, declarations of reci-
Considering, on the other hand, that procity between govemments should be
activities in the field of science, education used whereverpossible;
and charities are becoming more and more

international and can no longer in many IV. Realises, however, that exceptions to

nstances be confned to national borders; the principle of equality of treatment for
Is of the opinion grants and donations to foreign institutions

may be required in the case of developing
H. that as a matter ofprinciplenationaland countries;
foreign nstitutions pursuing the same or

similar actvities of a scientific, educational V. Appreciates the need for supervision of
or charitable .nature should be subject to the use made of funds which have benefitted
equal tax treatment, from a favourable tax treatment in the
that these institutions should be given the country concemed, and suggests that there /
benefit of tax conventions irrespectveof the are in general sufficient possibilities of
fact that they are not subjected to tax in their establishing adequate means of supervision.
own countries, Rtterdam, October I969
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Supplement A
1969

Agreement between the Government of the
United Kingdom of Great Britain and

Northern Ireland and the Government of the
Commonwealth of Australia for the Avoidance
of Double Taxation and the Prevention of Fiscal
Evasion with respect to Taxes on Income and

Capital Gains

TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION
SUPPLEMENT

AU BULLETIN DE DOCUMENTA'TION FISCALE INTERNATIONALE

Vol. XXIII, No. 1, January/janvier1969

INTERNATIONALBUREAU OF FISCAL DOCUMENTATION

Muiderpoort -- I24 Sarphatistraat -- Amsterdam

...................

On December 7, 1967, a new income tax treaty between the United Kingdom and Australia
was signed. The treaty was given the force of law in both States and is in effect according to

the rules ofArticle 23. It replaced the treaty signed in London on October 29, 1946.

TEXT

The Governmentofthe United Kingdomof (a) in the United Kingdom of Great Britain

Great Britain and Northern Ireland and the and Northern Ireland:
Government of the Commonwealth of the income tax (ncludng surtax), the cor-

Australia, poration tax and the capital gains tax;

Desiring to conclude an Agreement for the (b) in Australia:
avoidanceofdoubletaxationand the preven- the Commonwealth income tax, induding
tion offiscal evasionwith respect to taxes on the additional tax upon the undistributed
income and capital gains, amount of the dstributable income of a

Have agreed as follows: privatecompany.

Article (2) This Agreement shall also apply to any
identical or substantiallysimilar taxes which

(I) The taxes which are the subject of this are imposed after the date of signature of

Agreementare- this Agreement in addition to, or in place of
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CONVBNTION U. K.-AUSTRALIA

the existing taxes by either Government or the case of the United Kingdom, the Com-

by the Government of any territory to missioners of Inland Revenue or their
which the present Agreement is extended authorised representative; in the case of
under Article 22. Australia, the CommissionerofTaxation or

his authorised representative;
Artide 2 (f) the term United:Kingdomtax neans

tax imposed by the United Kingdom being
(I)In this Agreement, unless the context tax to which this Agreement applies by
otherwise requires- virtueofArticle I; the term ustraliantax

(a) the term United Kingdom means means tax imposed by the Commonwealth
Great Britain and Northern Ireland, includ- being tax to which this Agreement applies
ing any area outside the territorial sea of the by virtue ofArticle I;

United Kingdom which in accordance with (g) the term tax means United Kingdom
international law has been or may hereafter tax or Australian tax as the context requires;
be designated, under the laws of the United (h) the term person includes any body of

Kingdom concerning the Continental Shelf, persons corporate or not corporate;
as an area within which the rights of the (i) the term company means any body
United Kingdom with respect to the sea- corporate;
bed and sub-soil and their natural resources () the term resident in the United King-
may be exercised; dom has the meaning which it has under

(b) the term the Commonwealth means the laws of the United Kingdom relating to

the CommonwealthofAustralia; United Kingdom tax;

(c) the term Australia means the whole of (k) the term resident of Australia has the
the Commonwealthand includes- meaning which it has under the laws of

(i) the Territory of Norfolk Island; Australia relatig to Australian tax;

(ii) the Territory of Christmas Island; (l) words in the singular nclude the plural,
(iii) the TerritoryofCocos (Keeliig) Islands; and words in the plural include the singular.
(iv) the Territory of Ashmore and Cartier

Islands; and (2) The terms Australian tax and.United

(v) any area outside the territorial limits of Kingdom tax do not include any amount

the Commonwealthand the said Terri- which represents a penalty or interest im-

tories in respect ofwhich there is for the posed under the law ofeither territory relat-
time being in force a law of the Com- ing to the taxes which are the subject of the
monwealth or of a State or part of the present Agreement.
Commonwealth or of a Territory
aforesaid dealing with the exploitation (3) Where under this Agreement income is

of any of the natura] resources of the relieved from tax in one of the territories
sea-bed and sub-soil of the Continental and, under the law in force in the other
Shelf territory an individual, in respect of the said

(d) the terms territory, one of the terri- ncome, is subject to tax by reference to the
tories and the other territory mean the amount thereof which is remitted to or

United Kingdom or Australia as the context received in that other territory and not by
requres; reference to the full amount thereof, then the

(e) the termtaxation authority means, in reliefto be allowed under tlis Agreement in
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the first-mentioned territoryshall apply only pany) who is a resident ofAustralia but the
to so much ofthe income as is remitted to or term does not include any individual, not

received in the other territory. being ordinarily resident in Australia,who is
liable to tax in Australia only if he derives

(4) In the applicationofthe provisionsofthis income from sources therein.

Agreement by one of the Contracting
Governments any term not otherwise (2) Where by reason of the provisions of
defined shall, unless the context otherwise paragraph (I) of this Article an individual is

requires, have the meaning which it has both a United Kingdom resident and an

under the laws of that Government relating Australian resident-
to the taxes which are the subject of this (a) he shall be treated solely as a United
Agreement. Kingdom resident-

(i) fhe has a permanenthome available to

Article 3 him in the United Kingdomand has not

a permanenthome available to him in

(I) For the purposes of this Agreement- Australia;
(a) the term Australian company means (ii) if Sub-paragraph (a) (i) of this para-

any company which being a resident of graph is not applicable but he has an

Australia- habitual abode in the United Kingdom
(i) is incorporated in Australia and has its and has not an habitual abode in Austra-

centre of administrative or practical lia;
managementn Australiawhether or not (iii) if neither sub-paragraph (a) (i) nor sub-
any person outside Australia exercises paragraph (a) (fi) of this paragraph is
or is capable of exercising any overrid- applicable but t:he territory with which
ing control or direction of the company his personal and economic relations are

or of its policy or affairs in any way closest is the United Kingdom;
whatsoever; or (b) he shall be treated solely as an Australian

(fi) is managed and controlled in Australia; resident-
(b) the term United Kingdom company (i) if he has a permanent home available
means any company which is managed and to him in Australia and has not a

controlled in the United Kingdom and permanenthome available to hint in the
which is not an Australian company; United Kingdom;
(c) the term United Kingdom resident (ii) ifsub-paragraph(b) (i) ofthis paragraph
means any Unted Kingdom company and is not applicable but he has an habitual
any person (other than a company) who is abode in Australia and has not an habi-
resident in the United Kingdom but the tual abode in the United Kingdom;
term does not nclude any individual, not (ii) if neither sub-paragraph (b) (i)nor
being ordinarily resident in the United sub-paragraph (b) (ii) of this paragraph
Kingdom,who is liable to tax in the United is applicable but the territory with
Kingdom only if he derives income from which his personal and economic
sources therein; and relations are closest is Australia.
(d)r the term Australian resident means

any Australian company and any other per- (3) Where by reason of the provisions of
son (other than a United Kingdom com- paragraph (I) of this Article a person other
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than an individualisboth a UnitedKingdom (g) .an agricultural, pastoral or forestry
residentand an Australianresident- property;
(a) it shall be treated solely as a Unted (h) a building site or a construction, installa-

Kingdom resident if it is managed and con- tion or assembly project which exists for
trolled in the United Kingdom; more than six months.

(b) it shall be treated solely as an Australian
resident if it is managed and controlled in (3) The term permanent establishment
Australia. shall not be deemed to include-

(a) the use of facilities solely for the purpose

(4) The terms resident of one of the terri- of storage, display or delivery of goods or

tories and resident of the otler territory merchandise belonging to the enterprise;
mean a person who is a United Kingdom (b) the maintenance of a stock of goods or

resident or a person who is an Australian . merchandise belonging to the enterprise
resident as the context requires. solely for the purpose of storage, display or

delivery;
(5) The terms United Kingdom enter- (c) the maintenance of a stock of goods or

prse and Australian enterprise mean merchandise belonging to the enterprise
respectively an industrial or commercial solely for the purpose of processing by
enterprise or undertaking carried on by a another enterprise;
United Kingdom resident and an industrial (d) the maintenance of a fixed place of
or commercial enterprise or undertaking business solely for the purpose ofpurchasing
carried on by an Australianresident, and the goods or merchandise, or for collecting in-

terms enterprise of one of the territories formation, for the enterprise;
and enterpriseof the other territory mean (e) the maintenance of a fixed place of
a United Kingdom enterprise or an Austra- business solely for the purpose of activities

lian enterprise, as the contextrequires. which have a preparatory or auxiliary
character for the enterprise, such as ad-

Article 4 vertising or scientific research.

(I) For the purposes of this Agreement the (4) An enterprise of one of the territories

term permanent establishment means a shall be deemed to have a permanent
fixed place of trade or business in which the establishment in the other territory if it

trade or business of the enterprise is wholly carries on supervisory activities in that other
or partly carried on. territory for more than six months in con-

nection with a buildng site, or a con-

(2) The term permanent establislment struction, installation or assembly project
includes- which is being undertaken, in that other

(a) a management; territory.
(b) a branch;
(c) an office; (5) A person acting in one of the territories

(d) a factory; on behalf of an enterprise of the other

(e) a workshop; territory (other than an agent ofindependent
(f) a mine, quarry or other place ofextrac- status to whom paragraph (6) of this Article
ton ofnatural resources; applies) shall be deemed to be a pernanent
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establishment of.that enterprise in the first- indirectly in the management, control or

mentioned terntory- capital of the other enterprise;or

(a) if he has, and habitually exercises in that (b) the same persons participate directly or

first-mentioned territory, an authority to indirectly in the management, control or

conclude contracts on behalf of the enter- capital ofboth enterprises,
prise, unless his activities are limited to the then for the purposes ofthis Agreement that

purchase of goods or merchandise for the irst-mentioned enterprise shall be deemed

enterprise; or to have a permanent establishment in the

(b) if he habitually fills orders from a stock other territory and to carry on trade or

of goods or merchandise maintained in that business in the other territory through that
first-mentioned territory; or permanentestablishment.

(c) ffin so actinghe manufacturesor process-
es in that frst-mentioned territory any Article 5

goods for the enterprise.
(I) Industrial or commercial profits of a

(6) An enterprise of one of the territories United Kingdom enterprise shall be exempt
shall not be deemed to have a permanent from Australian tax unless the enterprise
establishment in the other territory merely carries on trade or business in Australia

because it carries on trade or business in that through a permanent establishment situated
other territory t:hrough a broker, a general therein. If the enterprise carries on trade or

commission agent or any other agent of business as aforesaid, Australian tax may be

independent status, where such a person is imposed on the industrial or commercial

acting in the ordinary course of his business profits ofthe enterprise but only on so much

as a broker, a general connission agent or of them as s attributable to that permanent
other agent of independent status. establishment.

(7) The fact that a company which is a (2) Industrial or commercial profits of an

resident of one of the territoriescontrolsor Australian enterprise shall be exempt from
is controlled by a company which is a resi- United Kingdom tax unless the enterprise
dent of the other territory, or which carries carries on trade or business in the United
on trade or business in that other territory Kingdom through a permanent establish-
whether through a permanent establshment ment situated therein. Ifthe enterprisecarries

or otherwise, shall not of itself constitute on trade or business as aforesaid, United

either company a permanent establishment Kingdom tax may be imposedon the indus-

ofthe other. trial or commercial profits of the enterprise
but only on so much ofthem as is attributable

(8) Where an enterpriseofone ofthe territo- to that permanentestablishment.
res sells to a person n the other territory
goods manufactured, assembled, processed, (3) Where an enterpriseofoneofthe territo-

packed or distributed in the other territory ries carries on trade or business in the other

by an industrial or commercial enterprise territory through a permanentestablishnent
for, or at, or to the order of, that first- situated therein, there shall be attrbuted to

mentionedenterpriseand- that permanent establishment the industrial

(a) ether enterprise partcpates directly or or commercal profits whch t might be
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expected to derive in that otler territory ifit law of eitler territory in relation to the
were an independent enterprise engaged in liability of the permanent establishment to

tle same or similar activities andits dealings pay tax on an amount determined by the
witl the enterpriseofwhichit is a permanent exercise of a discretion or the making of an

establishment were dealings at arm's length estimate by the taxation authority of that
with that enterpriseor an independententer- territory. Provided that such discretion shall

prise; and the profits so attributed shall be be exercised or such estimate shall be made,
deemed to be income derived from sources so far as the information available to the
in that other territory. taxation authority permits, in accordance

with the principle stated in this Article.

(4) In determining the ndustrialor commer-

cial profits of an enterprise of one of the (6) No profits shall be attributed to a

territories which are taxable in the other permanent establishment by reason of the
territory in accordance with the previous mere purchase by that permanent establish-
paragraphs of this Article, there shall be ment of goods or merchandise for the
allowed as deductions all expenses of the enterprise.
enterprise (including executive and general
administrative expenses) which would be (7) The term industrial or commercial
deductible if the pernanent establishment profits means income derived by an enter-

were an ndependent enterprise and which prise rom the conduct ofa trade or business,
are reasonably connected wit:h the profits including income derived by an enterprise
so taxable, whether incurred in the territory from tle furnishing ofservicesofemployees
in which the permanent establishment is or other personnel,but it does not include-
situated or elsewhere, but where goods (a) dividends, interest, royalties (as defined
manufactured out of the other territory by in Articles 8,9 and Io) or rents other than
the enterprise are imported into that dividends, interest, royalties or rents effecti-

territory, and the goods are, either before or vely connected with a trade or business
after importation, sold in that territory by carried on through a permanent establish-
the enterprise, the profits of the enterprise ment which an enterprise of one of the
taxable in that territory may be deternined territories has in the other territory; or

by deducting from the sale prise ofthe goods (b) remuneration for personal (including
the amount for which, at the date the goods professional) services; or

were shipped to that territory, goods of the (c) ncome arising from, or in relation to,
same nature and quality could be purchased contracts or obligations to provide the servi-

by a wholesale buyer in the country of ces ofpublic entertainers or athletes referred
manufacture, and the expenses incurred in to in Article 1 3

transporting them to and selling them in that

territory. (8) Nothing in this Article shall apply to

eitherterritoryto preventthe operationinthe
(5) If the information available to the taxa- territoryofany provisionsof its law relating
tion authority concerned is inadequate to specifically to the taxation of any person
determine the profits to be attributed to the who carries on a business ofany form ofin-

permanent establislment, nothing in this surance or to the taxation of a non-resident
Article shall affect the application of the who derives income under any contract or
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agreementwth any person in relaton to the or goods shpped in the first-mentioned

carrying on in the territory by that person of territory.
any form offlm business controlled abroad.

Provided that if the law in force in either (3) Paragraph (2) of this Article shall not

territory at the date of signature of this apply to the profits derived from the opera-

Agreement relating to the taxation of such tion ofshipsby a UnitedKingdomenterprise

persons is varied (otherwise than in ninor whoseprincipalplaceofbusiness is in Austra-

respects so as not to affect its general charac- lia, but t:here shall be excluded from the

ter, or by this Agreement), the Contracting profits on which any such enterprise is

Governments shal[ consult wth each other charged to Australia tax any amounts of

with a view to agreeing to such amendment profits taxed in the Territory of Papua or

ofthis paragraph as may be necessary. the Territory ofNew Guinea.

(9) This Article shall not apply to profits Article 7

derived by a resident ofone ofthe territories

from the operation ofships or arcraft which (I) Where-

are exempt from tax in the other territory (a) an enterprise of one of the territories

under paragraph (I) ofArticle 6, nor shall it participates directly or indirectly in the

apply to profits to which paragraph (2) of management,control or capital of an enter-

Article 6 applies. prise of the other territory; or

(b) the same persons participate dirctly or

Article 6 indirectly in the management, control or

capital ofan enterprise ofone of the territo-

(I) A resident of one of the territories shall ries and an enterprise of the other territory,
be exempt from tax in the other territory and, in either case conditions are operative
on profits from the operation of ships or between the two enterprises in their com-

aircraft, other than profits from voyages or mercial or financial relations whch differ

operationsofships or aircraf confinedsolely from those which mght be expected to

to places in the other territory, voyages of operate between independent enterprises
ships or aircraft between a place n Austra- dealing at arm's length with one another,
lia and a place in the Territory of Papua or then, if by reason of those conditions, pro-

the Territory of New Guinea being treated fits whch might be expected to accrue to

as voyages between places within Austra- one of the enterprises do not accrue to that

lia. enterprise there may be included in the

profits of that enterprise the profits which

(2) The amount whch shall be charged to might have been expected to accrue to it if

tax in one of the territories as profits from it were an ndependent enterprise and ts

voyagesofships in respectofwlicha resident dealings with the other enterprise were

ofthe other territorys not exempt from tax dealings at arm's length Witl that enterprise
in the first-mentioned territory under para- or an independententerprise.
graph (I) of this Article shall not exceed 5

per cent. of the amounts paid or payable (2) Profits ncluded in the profits of an

(net ofrebates) in respect ofsuch voyages for enterprise of one of t:he territories under

the carriage of passengers, livestock, mails paragraph(I) of this Art:icle shall be deemed
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to be income derived from sources in t:hat (2) ofthisArticlewhereacompany(otherthan
territoryand shall be taxed accordingly. a companyto whch tleproviso to paragraph

(8) of this Article applies) which is a resident

(3) If the information available to the taxa- ofone ofthe territoriessatisfies the codition
tion authority concerned is inadequate to prescribed in sub-paragraph (b) of this
determine, for the purposes of paragraph paragraph, tax shall not be imposed in tlat

(I) of this Article, the profits which might territory on dividends paid by that com-

be expected to accrue to an enterprise, pany which are derived and beneficially
nothing in this Article shall affect the appli- owned by a resident of the other territory,
cationofthe law ofeitherterritoryin relation provided that the Governnent of the other
to the liability of that enterprise to pay tax territory does not impose on the profits
on an amount determinedby the exercise of attributable to a permanent establishmentof
a discretion or the making ofan estimate by the company in that other territory any tax

the taxation authority ofthat territory. Pro- which is in addition to the tax which would
vided that such discretion shall be exercised be chargeable on those profits if they were

or such estimate shall be made, so far as the the profits of a company which was a resi-
informationavailable to the taxationauthori- dent of the territoryofthat Government;
ty permits, in accordance with the principle (b) the condition referred to in sub-para-
stated in that paragraph. graph (a) of this paragraph is that the

company derived not less than 90 per cent.

Artide 8 of its ncome for each of its last three ac-

counting periods or years of income before

(I) The United Kingdom tax on dividends the dividend was paid (or in the case of a

derived and beneficially owned by an company havng fewer than three account-

Australian resident shall not exceed 5 per ing perods or years of ncome, for each
cent. ofthe gross amount of the dividends. accounting period or year of income before

that date) from a business carried on by it

(2) The Australian tax on dividends derived in the other territory.
and beneficially owned by a United King-
dom resident shall not exceed I5 per cent. (5) Paragraphs (I) and (4) of this Article
ofthe gross amountofthe dividends. shall not apply if the beneficial owner of the

dvidends, being an Australian resident, has

(3) The term dividends ncludes any item in the United Kingdom a permanent esta-

(other than interest or royalties relieved from blishment and the holding giving rise to the
tax under Article 9 or Article Io of tris dividends is effectively connected wth a

Agreement) which- trade or business carried on through such

(a) in the case of the United Kingdom is, permanent establishment and, in the case of
under the law of the United Kingdom, a a company, the trade or business is such that
distributionofa company; a profit on the sale of the holding would

(b) in the case of Australia is, or is deemed be a trading receipt.
to be, under the laws in force in Australia

relating to Australian tax, a dividend. (6) Paragraphs (2) and (4) of this Article
shall not apply if the beneficial owner of the

(4)--(a)Notwithstandingparagraphs (I) and dividends, being a United Kingdom resi-
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dent, has in Australia a permanent establish- the nature of an undistributedprofits tax on

ment and the holding giving rise to the undistrbuted profits of the company on a

dividends is effectively connected wth a basis that is less favourable than that applica-
trade or business carried on through such ble in the case ofa company which is a resi-

permanent establishment and, in the case dent of the first-mentioned territory.
of a company, tle trade or business is such
that the proceeds of sale or a profit on the Article 9
sale of the holding would be assessable in-
come. (I) The United Kingdon tax on interest

(on bonds, securities, debentures, or on any

(7) Ifthe beneficialownerofdividendsbeing other form of indebtedness) derived and
an Australian resident owns IO per cent. or beneficiallyowned by an Australian resident
more ofthe class ofshares in respect ofwhich shall not exceed Io per cent. of the gross
the dividends are paid, then paragraph (I) of amount ofthe interest.
this Article shall not apply to the dividends
to the extent that they can have been pad (2) The Australian tax on interest (on bonds,
only out of profits which the company securities, debentures, or on any other form
paying the dividends earned or other income of indebtedness) derived and benefically
which it received in a period ending twelve owned by a United Kingdom resident shall
months or more before the relevant date. not exceed Io per cent. of the gross amount

For the purpose of this paragraph the term of the interest.
relevant date means the date on which the
beneficial owner of the dividends became (3) Paragraphs (I) and (2) ofthis Artcle shall
the owner of Io per cent. or more of the not apply if the beneficial owner of the in-
class of shares in question. Provided that this terest, being a resident of one of the territo-

paragraph shall not apply if the shares were ries, has in the other territory a permanent

acquired for bona fide commercial reasons establishnent and the ndebtedness giving
and not primarily for the purpose ofsecuring rise to the interest is effectively connected
the benefit of this Article. with a trade or business carried on through

that permanentestablishment.
(8) Dividendspaid by a company which is a

resident of one of the terrtories and which (4) Any provision in the law ofeither ofthe
are beneficiallyowned by a personwho is not territories relating only to interest paid to a

a resident of the other territory shall be non-resident company shall not operate so

exempt from tax in that other territory. as to require such interest paid to a company
Provided that this paragraph shall not apply which is a resident ofthe other territory to be
in relation to any United Kingdom com- treated as a distribution of or a dividend
pany which is also a resident of Australia from the company paying such interest.
or any Australian company which is also The preceding sentence shall not apply to

resident in the United Kingdom. interest paid to a company which s a resi-
dent of one of the territories in which more

(9) The Government of one of the territo- than 50 per cent. of the voting power is
res shall not impose on a company which is controlled, directly or indirectly, by a per-
a resident of the other territory any tax in son resident in the other territory.
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(5) Paragraphs (I) and (2) of this Article ofthe other territory shall not be treated as a

shall not apply to interest on any form of distribution of or a dividend from that
debt-clain dealt in on a stock exchange company. The preceding sentence shall
where the beneficialowner ofthe interest- not apply to royalties paid to a company

(a) is not subject to tax in respect thereofin which is a resident of one of the territories

the territory ofwhich it is a resident; and where-

(b) sells (or makes a contract to sell) the debt- (a) the same persons participate directly or

claimfromwhichsuchinterestisderivedwth- indirectly in the management or control of
inthreemonthsofthedateonwhich such be- the company paying the royalties and the
neficialowner acquiredsuch debt-clain. company deriving the royalties; and

(b) more than 50 per cent. of the voting
(6) Where, owing to a special relationship power in the companyderiving the royalties
between the payer and the beneficial owner is controlled, directly or indirectly, by a

or between both of them and some other person resident in the other territory.
person, the amount of the interest paid ex-

ceeds the amount which would have been (5) In the Article t:he term royalties
agreed upon in the absence of such relation- means payments of any kind to the extent

ship, the provisionsofthis Article shall apply to which they are paid as consideration for

only to the last-mentionedamount. the use of, or the right to use, any copyright,
patent, design or model, plan, secret formu-

Article o la or process, trademark, or ot:her like pro-

perty or right, or industrial, commercial or

(I) The United Kingdom tax on royalties scientific equipment, or for the supply of
derived and beneficially owned by an scientifc, technical, industrial or commer-

Australian resident shall not exceed IO per cial knowledge, information or assistance,
cent. of the gross amount of the royalties. and includes any payments of any kind to

the extent to which they are paid as consi-

(2) The Australian tax on royalties derived deration for the use of, or the right to use,

and beneficially owned by a United King- motionpictureflms, flms or video tapes for
dom resident shall not exceed Io per cent. of use in connection with television or tapes
the gross amount of the royalties. for use in connection with radio broad-

casting, but does not include royalties or

(3) Paragraphs(I) and (2) of this Article shall other amounts paid in respect of the opera-

not apply ifthe beneficialowneroftheroyal- tionofmines or quarries or ofthe extraction

ties, being a resident ofone ofthe territories, or removal ofnatural resources.

has in the other territory a permanent
establishment and the knowledge, informa- (6) Where, owing to a special relationship
tion, assistance, right or propertygiving rise between the payer and the beneficial owner

to the royalties is effectivelyconnectedwitha or between both of them and some other
trade or business carried on through that person, the amount of the royalties paid
permanent establishment. exceeds the amount which would have been

agreed upon in the absence of such relao

(4) Royalties paid by a company which is a tionship, the provisions of this Article shall
resident ofone ofthe territories to a resdent apply only to the last-mentionedamount.
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Article establshmentor a fixed base which the em-

ployer has in the other territory.
Income derived by a resident of one of the
territories in respect of professional services (3) Notwithstanding the preceding provi-
or other independent activities of a similar sions of this Article, remunerationin respect
character shall be subjected to tax only in of an employment exercised aboard a ship
that territory unless he has a fixed base or aircraft in international traffic may be

regularly available to him in the other taxed in the territory in which the place of

territory for the purpose of performing his effective management of the enterprise is

activities. If he has such a fixed base, such situated.

part of that income as is attributable to that
base shall be deemed to have a source (4) In relation to remunerationofa director

in, and may be taxed in, that other terri- of a company derived from the company

tory. the preceding provisions of this Article shall

apply as if the remunerationwere remunera-

Article 2 tion ofan employee in respect ofan employ-
ment and as if references to employerswere

(I) Subject to Articles I4, I 5 and I6, salaries, references to the company.

wages and other similar remunerationderiv-
ed by a resident of one of the territories in Article 13

respect of an employment shall be subjected
to tax only in that territory unless the em- Notwithstanding anything contaned in

ployment is exercised in the other territory. Articles IIn and I2, ncome derived by
If the employment is so exercised such public entertainers, such as theatre, motion

remuneration as is derived therefrom shall picture, radio or television artistes, and
be deemed to have a source in, and may be musicians, and by athletes, from their perso-

taxed in, that other territory. nalact:ivitiesas such shall be deemed to have a

source n,!and may be taxed in, the territory
(2) Notwithstanding the provisions of para- in which these activities are exercised.

graph (I) of this Article remuneration

derived by a resident ofone ofthe territories Artide 14

n respect of an employment exercised in

the other territory shall be exempt from tax () Any pension or annuity derived from
in the other territory if- sources within one of the territories by an

(a) the recipient is present in the other terri- individualwho is a resident oftheotherterri-

tory for a period or periods not exceeding tory shall be exempt from tax in t:he first-

in the aggregate 183 days in the year ofin- mentionedterritory.
cone or the year of assessment as the case

may be of that other territory; and (2) The term annuity means a stated sum

(b) the remuneration is paid by or on behalf payable periodically at stated times during
ofan employer who s not a resident of the life or durng a specifed or ascertainable
other territory; and period of time under an obligation to make

(c) the remuneration is not deductible in the payments in return for adequate and full

determining the profits of a permanent consideration in money or money's worth.
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Artide 5 Article 7

(I) Kemuneration (other than pensions) A studentwho is, or was immediatelybefore
paid by the Govemment of the Com- visiting one of the territories, a resident of
monwealthor ofany State ofthe Common- the other territory and is present in the first-
wealth to any individual for services render- mentioned territory solely for the purpose
ed to that Government in the discharge of of his education shall not be taxed in that

governmentalfunctionsshall be exempt from first-mentionedterritoryon paymentswhich
United Kingdom tax if the individual is not he receives for the purpose of his mainten-

ordinarily resident in the United Kingdom ance or education provided that such pay-
or is ordinarily resident in the United ments are made to hin from sources outside

Kingdomsolely for the purpose ofrendering that irst-mentioned territory.
those services.

Artide 8

(2) Remuneration(other than pensions) paid
by the Governmentof the United Kingdom (I) This Article shall apply to a person who
or the Government of Northern Ireland to is a resident of Australia and is also resident

any individual for services rendered to that in the United Kingdom.
Government in the discharge of govern-
mental functions shall be exempt from (2) Where such a person is treated for the
Australian tax if the individual is not a purposes of this Agreement solely as a resi-
resident ofAustraliaor is resident in Austra- dent of one of the territories he shall be
lia soley for the purpose of rendering those exempt in the otler territory from tax on

servces. any income in respect ofwhich he is subject
to tax in the first-mentionedterritory if the

(3) This Article shall not apply to payments income is derived-
in respect ofservices rendered in connection (a) from sources n the first-mentioned
with any trade or business carried on by a territory; or

Government referred to in paragraphs (I) (b) from sources outside both territories.
and (2) of this Article.

Article 19
Artide 16

(I) Subject to the provisions of the law of
A professor or teacher who visits one of the the United Kingdom regarding the allow-
territories for a period not exceedirg two ance as a credit against United Kingdom
years for the purpose of teaching at a uni- tax of tax payable in a territory outsde the

versity, college, school or other educational United Kingdom (which shall not affect the
institution in that territory and who is, or general principle hereof)-
was immediately before that visit, a resident (a) Australian tax payable under the laws of
of the other territory shall be exempt from Australia and in accordance with this
tax in the frst-mentioned territory on any Agreement, whether drectly or by deduc-
remunerationfor such teaching jn respect of tion, on profits, income or chargeable gains
which he is subject to tax in the other from sources within Australia (excluding
territory. in the case of a dividend, tax payable in

AIZ SupplementBulletin Vol. xxm, No. I, Januaryjanvier I969



TEXT

respect of the profits out ofwhich the divi- in respect of dividends derved from sources

dend s paid), shall be allowed as a credit in the United Kingdom and included in

against any United Kingdom tax computed the taxable ncome of the company, the

by reference to the same profits, income or Contracting Governments will enter nto

chargeable gains by reference to which the negotiations in order to establish new pro-

Australian tax is computed; and visions concerning the credit to be allowed

(b) in the case of a divdend paid by a by Australia against its tax on the dividends.

company which is a resident of Australia
and is not resident in the United Kingdom (3) For the purposes of this Article-
to a companywhich is resident in the United (a) (i) Australian tax borne by a United

Kingdom and which controls dirctly or Kingdom resident in respect ofdivi-

ndirectly at least IO per cent. of the voting dends (as defned in Artcle 8) pad
power in the first-mentioned company, by a company which is a resident
the credit shall take into account (in addition of Australia shall be treated as tax on

to any Australiantax creditableunder (a)) the income from sources in Australia;
Australian tax payable by the company in (ii) United Kingdom tax borne by an

respect of the profits out of which such Australanresdent in respect ofdiv-
dividend is paid. dends (as defined in Artcle 8) paid by

a company which is resident in the

(z)-(a) Subject to the provisions of the United Kingdom shall be treated as

law of Australia from time to time in force tax on ncome from sources in the
and which relate to the allowance ofa credit United Kingdom;
against Australian tax of tax payable in a (b) interest and royalties (as defined in

country outside Australia (which shall not Articles 9 and o), which under the law of

affect the general principle hereof), United one ofthe territories-

Kingdom tax payable under the laws of the (i) are derved from sources within that
United Kingdom and in accordance with territory; or

this Agreement (reduced by the amount of () being derived by a non-resident are

any reliefor repayment attributable to that subject to wthholding tax,

income which is allowable under the law shall be treated in the other territory as hav-

of the United Kingdom), whether directly ing a source in the first-mentionedterritory;
or by deduction, on income derived by a (c) remuneration in respect of an employ-
resident of Australia from sources kn the ment exercised aboard a ship or aircraft
United Kingdom (excluding in the case of a in international traffic shall be treated as

dividend, tax payable in respect of the pro- having a source in the territory in which the
fits out of which the dividend is paid) shall place of effective management of the enter-

be allowed as a credit against the Australian prise is situated;
tax assessed by reference to the same ncome (d) any amount which is included, for the

by reference to which the United King- purposes of tax in one of the territories,
dom tax is payable; in the chargeable profits or taxable income

(b) in the event that Australiashould cease to of a person who is a resident of the other
allow a company which is a resident of territory, and which is so included under
Australia a rebate in its assessment at the any provision of the law of the first-men-

average rate of tax payable by the company tioned territory for the time being in force
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regarding taxation of income of a business ration, the taxation authority to which the
of any form of insurance or of income claim is made shall endeavour to come to an

derived under a contract or agreement wit:h agreementwith the other taxation authority
a person who carries on in the first-men- with a view to a satisfactory adjustment.
tioned territory any form of flm business
controlled abroad shall be treated as having (2) The taxation authorities may communi-
a source in that first-mentionedterritory; cate with each other directly to mplement
(e) profits to whichparagraph(2) ofArticle6 the provisions of this Agreement and to

applies derived by a resident of one of tbe assure its consistent nterpretation and
territories from the operationofships, being application. In particular, the taxation autho-

profits that are charged to tax in the other rities may consult together to endeavour to

territory, shall be treated as having a source resolve disputes arising out of the applica-
n that other territory. tion ofparagraph(3) ofArticle 5 or Article 7,

or the determinationoftbe source ofparticu-
(4) Where profits on which an enterprise lar items ofincome.
of one of the territories has been charged
to tax in that territory are also included in Artide 2l

the profits of an enterprise of the other

territory and the profits so ncluded are pro- The taxation authorities shall exchange such

fitswhichmighthavebeenexpectedtoaccrue informat:ion (being information which is at

to that enterprise of the other territory if their disposal under their respective taxation

conditions operative between each of the laws in the normal course of administra-

enterprises had been those which might be tion) as is necessary for carrying out the

expected to operate between independent provisions of this Agreement or for the

enterprises dealing at arm's length, the preventionoffraudor for the administration
amount of such profits ncluded in the pro- of statutory provisions against legal avoid-
fits of both enterprises shall be treated for ance in relation to the taxes which are the
the purposes of this Article as income from subject of this Agreement. Any information
a source in the other territory of the enter- so exchanged shall be treated as secret but

prise of the first-mentioned territory and may be disclosed to persons (including a

reliefshall be given in accordance with this court or tribunal) concerned with the assess-

Article in respect ofthe extra tax chargeable ment, collection, enforcement or prosecu-
in the other territory as a result of the in- tion bl respect of the taxes which are the
clusion ofthe said amount. subject of this Agreement. No information

as aforesaid shall be exchanged which
Article 20 would disclose any trade, business, industrial

or professionalsecret or trade process.

(I) Where a taxpayer considers that the
action of the taxation authority of either Artide 22

territoryhas resultedor will resultin taxation

contrary to the provisions of this Agree- (I) This Agreement may be extended,
ment, he shall be enttled to present his case either in its entirety or with modifications
to either taxation authority. Should the tax- to any territory for whose international
payer's claim be deemed worthy ofconside- relations either of the Contracting Govern-
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ments s responsible, and which imposes a non-resident, in respect ofany income
taxes substantially similar in character to derived on or after I July, I967;
those which are the subject of this Agree- (i) in respect of other Australian tax, for
ment, and any such extension shall take effect any year of income beginning on or

from such date and subject to such modifica- after I July, I967.
tions and conditions (including conditions
as to termination) as may be specified and (2) Subject to paragraph (3) of this Article,
agreed between the Contracting Govern- the Agreement between the Governmentof
ments in Letters to be exchanged for this the United Kingdom of Great Britain and

purpose. Northern Ireland and the Government of
the Commonwealth of Australia signed at

(2) The termination of this Agreement London on 29 October, I946 shall terminate
under Article 24 shall, unless otherwise and cease to have effect in relation to any

expressly agreed by both Contracting Go- tax in respect of which this Agreement
vernments, terminate the applicationof this comes nto effect in accordance with para-

Agreement to any territory to which it has graph (I) of this Article.
been extendedunder this Article.

(3)-(a) Where any provision of the Agree-

Article 23
ment signed at London on 29 October, I946
would have afforded any greater relief from
tax in one of the territores than is afforded

(I) This Agreement shall enter into force by this Agreement any such provision as

on the date when the last of all such things aforesaid shall continue to have eect in that
shall have been done in the United King- territory-
dom and Australia as are necessary to give (i) in the case of the United Kingdom, for
the Agreementthe force oflaw in the United any year of assessment or financial year

Kingdom and Australia respectively, and beginning before the date this Agree-
shall thereupon have effect- ment shall enter nto force;
(a) in the United Kingdom- () in the case ofAustralia, for the purposes

(i) in respect of income tax (including sur- of withholding tax on income derived

tax) for any year of assessment be- by a non-resident on income derived

ginning on or after 6 April, I967; during any financial year beginning be-

(ii) in respect of capital gains tax for any fore the date this Agreement shall enter

year ofassessment beginning on or after into force and, for the purposes ofot:her
6 April I965; Australian tax, for any year of income

(iii) in respect of corporation tax fr any beginning before that date;
financial year beginning on or after
I April, I964; (b) notwithstanding sub-paragraph (a) of

(b) in Australia- this paragraphwhere any greater relieffrom
(i) in respect of any Australian tax on United Kingdom tax would have been

dividends, on dividends derived by a afforded by Article XII of the Agreement
non-residenton or after I July, I967; signed at London on 29 October, I946 in

(fi) in respect ofwithholdingtax on income respect of dividends paid by a company

(other than dividends) that is derived by which is a resident of Australia than is
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afforded by Art:icle I9 of this Agreement, event, this Agreementshall cease to be effec-
the aforesaid Article XII shall continue to tive---

have effect as respects United Kingdom tax (a) in the UnitedKingdom-
for any year of assessment or any fnancial (i) in respect of income tax (including sur-

year beginning before the date this Agree- tax) and capital gains tax for any year
ment shall enter into force only in respect of of assessment beginnjng on or after 6

dividends paid before the said date; April, in the calendar year next follow-

(c) notwithstandingsub-paragraph(a) of this ng that in which the notice is given;
paragraph where any greater relief from (ii) in respect of corporation tax for any
Australian tax would have been afforded financial year beginning on or after I

by paragraph (2) ofArticle VI of the Agree- April, in the calendar year next follow-
ment signed at London on 29 October, 1946 ing that in which the notice is given;
than is afforded by Article 8 of this Agree- (b) in Australa-
ment, the aforesaid paragraph (2) of Article (i) in respect ofwithholding tax on income
VI shall continue to have effect only i that is derived by a non-resident, in

respect of dividends declared on or before respect of ncome derived on or after
the date which falls seven days after the date the commencementof the financial year

ofsignatureofthis Agreement. beginning on I July, in the calendar year
next following that in which the notice

(4) This Article shall be construed as having is given;
the result, in relation to UnitedKingdomtax () in respect of other Australian tax, for
on dividends paid by companies which are any year of income beginning on or

resident in the United Kingdom to residents after I July, in the calendar year next

ofAustralia, that the limits set by section 3 I following that in which the notice is

of the Finance Act I966 on the amount of given.
such tax chargeable shall continue to apply IN wITNESS WHEREOF the undersigned, duly
to dividends declared on or before the date authorised thereto, have signed this Agree-
which falls seven days after the date of ment.

signature of this Agreement to a company DoNE in duplicate at Canberra on the 7th
which is a resident of Australia and which day ofDecember of the year One thousand
satisfies the converseofthe conditionsset out nine hundred and sixty-seven.
in paragraph (2) of Article VI of the Agree-
ment signed at Londonon 29 October, I946. For the Government of the United

Kingdom of Great Britain and
Article 24 Northern Ireland:

This Agreement shall continue in effect C. H. JOHNSTON.
indefinitely but either of the Contracting
Governmentsmay, on or before the thirtieth For the GovernmentoftheCommon-

day of June in any calendar year after the wealth ofAustralia:
year I973, give notice of termination to the
other Contracting Government and, in such WILLIAM MCMAHON.
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1969

Trait instituant l'Union Douanire et

Economique de l'Afrique Centrale

TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION
SUPPLEMENT

AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE

Vol. XXIII, No. 3, March/mars 1969

INTEtLNATIONALBUREAU OF FISCAL DOCUMENTATION

Muiderpoort -- I24 Sarphatistraat -- Amsterdam

.... ....

CAMEROON,CENTRALAFRICANREPUBLIC,CONGO,GABONandCHAD

signedan agreementon December 8, 1964 for the establishmentofan UNIONDOUANIERE

ECONOMIQUEDEL'AFRIQUECENTRALE,to enter into force on January 1,1966.
The agreementprovidesfor a commoncustomsregimeandfor the applicationola taxeunique.
This Supplement contains the provisions of the treaty dealing with its general principles and
the customs and tax rgime.
As a matterofcomparisonsee also SupplementA 1968: Treatyfor East African Co-operation.

...............

TEXT

LE PRESIDENT DE LA REPUBLIQUE FEDERALE duel et progressifd'un March Commun de
DU CAMEROUN, l'Afrique Centrale;
LE PRESIDENT DE LA REPUBLIQUE CENTRAFRI- Persuads que l'extension des marchs na-

CAINE, tionaux actuels; grce l'limination des
LE PRESIDENT DE LA REPUBLIQUE entraves au commerce nterrgional, l'adop-
DU CONGO-BRAZZAVILLE, tion d'une procdure de rpartition quitable
LE PRESIDENT DE LA REPUBLIQUE GABONAISE, des projets d'industrialisation et la coordina-
LE PRESLDENT DE LA REPUBLIQUE DU TCHAD tion des programmes de dveloppementdes

diffrents secteurs de la production, contri-
Vu la Conventionrglant les relationscono- buera dans une large mesure l'amlioration
miques et douanires entre les Etat:s de du niveau de vie de leurs peuples;
1'UnionDouanireEquatorialeet la Rpubli- Soucieux de renforcer l'unit de leurs cono-

que Fdrale du Cameroun, signe Bangui mies et d'en assurer le dveloppement har-
le 23 juin I96I; monieux par l'adoption des dispositions te-

Vu le Protocole d'accord sign le I I fvrier nant compte des intrts de tous et de chacun,
I964 Fort-Lamy; et compensant,de manireadquateet par des
Dcids promouvoir l'tablissement gra- mesures appropries, la situation spciale des
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paysdemoindredveloppementconomique; Artick 4
Rsolus participer, par la constitutiond'un Le Conseil se runit aussi souvent qu'il est

tel groupement conomique sous-rgional ncessaireet au moins une fois par an.

la crationd'un vritableMarchCommun

Africain, Artide 5
La prsidence des runions est assure

DECIDENT chaque anne, tour de rle par l'un des
Chefs d'Etat pris dans l'ordre alphabtiquela crationd'une UnionDouanireet Econo-
de dsignation des Etats, sauf dcision con-

mique de l'Afrique Centrale et
traire des Chefs d'Etat prise l'unanimit.La

Prsidence change l'ouverture de la pre-
CONVIENNENT

mire runion de chaque anne civile.
de ce qui suit: Dans l'ventualit o de nouveaux Etats

adhreraient l'Union, leurs Chefs d'Etat
PR.EMIEP.E PARTIE

assureraient la Prsidence du Conseil la
Les nstitutons suite de l'Etat signataire du prsent Trait

Article plac le dernier dans l'ordre alphabtique.
Par le prsent Trait, les Hautes Parties

Artide 6
contractantes istituent entre elles une

Dans le cas o une vacance nationale du
Union Douanire et Economique de l'Afri-

le Conseil du Prsident, la
que Centrale (U.D.E.A.C.), dnomme ci- pouvoir prive

Prsidence est assure par le Chef d'Etat
pres L'Union.

suivant dans l'ordre alphabtique des Etats.
L'Union est ouverte tout Etat africain n-

dpendantet souverainquienfaitlademande; Article
l'adnissiond'unnouvelEtat se fait l'unani- 7

mit des membres composant l'Union. LePrsidentenexercicefixelesdate et lieu des
runionset convoqueles membresduConseil.

Article 2
Artide 8

La ralisation des tches ncombant I'U-
En cas d'urgence, il peut tre procd la

nion est assure par: consultation domicile des membres du
Le Conseil des Chefs d'Etat;-

Conseil sur dcision de son Prsident.
Le Comit de Direction;-

Le SecrtariatGnral.-

Chapitre II. - Comptences

TITRE PREMIER
Article 9

Le conseil des ches d'tat Le Conseil est l'organe suprme de l'Union

Chapitre premier. Organisation
en vue d'assurer la ralisation des objets

-

fxs par le prsent Trait et dans les condi-
Artide 3 tions prvuespar celui-ci:

Le Conseil est constitu par la runion des IoIlorienteetcoordonnelespolitiquescono-
Chefs d'Etat ou de leurs reprsentantsinvestis miqueset douaniresdes Etats membres;
du pouvoir de dcision. Les Chefs d'Etat 2 Il dispose d'un pouvoir de dision et

peuventtre assistsde Ministres et d'Experts. contrle le Comit de Direction;
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Iltablitsonrglementintrieuretapprouvele - Le Ministrecharg des problmes du dve-
rglementntrieurduComitde Direction; loppementconomiqueou son reprsentant.
Il fixe le sige de l'Union; La dlgation de chaque Etat, qui dispose
Il nomme le Secrtaire Gnral de l'Union; d'une voix dlibrative, comprend obliga-
Il arrte le budget de l'Union et fxe la con- toirement au moins un Ministre.
tribution annuelle de chaque Etat membre Les membres du Comit de Direction peu-
sur proposition du Comit de Direction; vent tre de quatre Experts au plus, par dl-
Il dcide des ngociations tarifaires avec les gation.
pays tiers et de l'applicationdu tarifgnral;
Il dcide en dernier ressort de toutes les Artide 2

questionspour lesquelles le Comitde Direc- Le Comit peut appeler en sance, hors
tionn'a pu arrter une dcision l'unanimit; dlibration titre consultatif, toute per-
3 Il arbitre les diffrends qui peuvent sur- sonne qualifie.
venir entre les Etats membres en ce qui Ie Comit se runit aussi souvent qu'il est

concerne l'application du prsent Trait. ncessaire et au moins deux fois par an.

Pour les matires relatives la lgislationco-

nomique,douanireet fiscale, les dcisionsdu Article 3
Conseilsont prses par dlgationdes Assem- La Prsidence des runionsest assure chaque
bles LgislativesNationalessuivantlesrgles anne, tour de rle, par l'un des deux
institutionnellespropres chaque Etat. Ministres de chaque Etat, dans l'ordre

alphabtique de dsignation des Etats. La

Chapitre III. - Dcisions - Notification Prsidence change l'ouverture de la pre-
Force excutoire mire runion de chaque anne civile.

Artide o
Dans l'ventualit o de nouveaux Etats

adhreraient l'Union, leurs Ministres assu-
Les dcisionsdu Conseilsont prises l'unani-
mit. Elles sont excutoires de plein droit reraient la Prsidence du Comit la suite

de l'Etat signataire du prsent Trait plac ledans les Etats membres un jour franc aprs
l'arrive du Journal Officiel de l'Union dans dernier dans l'ordre alphabtique.
la capitale de chaque Etat membre.
Ces dcisions sont galement publies dans Article 14

les Journaux Officiels des cinq Etats.
Dans le cas o une vacance nationale du

le Comit de Direction de
LeConseilpeutdcderde lapublicationde ses

pouvoir prive

dcisions suivant la procdure d'urgence. Prsident, la Prsidence est assure par l'un
des Ministres de l'Etat suivant dans l'ordre

alphabtique des Etats.
TITRE II

Comit de direction Article 5
LePrsidenten exercicefixe les date et lieu des

Chapitre premier. - Organisation runionset convoquelesmembresduComit.
Article

Le Comt de Direction est compos de Article 6
deux membres par Etat: En cas d'urgence, il peut tre procd la

Le Ministre des Finances ou son reprsen- consultation domicile des membres du-

tant; Comit.
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Le Comit ne peut siger valablementque si TITRE III

tous les Etats sont reprsents au moins par Secrtariatgnral
un Ministre.

Artide 9

Chapitre II. - Comptences Le Secrtariat du Conseil et celui du Comit
sont assurs par le Secrtaire Gnral de

Article 7 l'Union, assist d'un personnel administratif.
Le Comit agit par dlgation du Conseil. Le Secrtaire Gnral est nomm par une

Cette dlgaton porte notamment sur les dcision du Comt des Chefs d'Et:at. Il est

matires suivantes: plac sous l'autorit directe du Prsident en

Nomenclature tarifaire et statistique; exercice.-

Trifdouanier extrieur commun;-

Tarifdes droits et taxes fiscaux d'entre; Article 20-

Taxe unique; Le Secrtariat Gnral comporte les divi--

Code des Douanes; sions suivantes:-

Lgislationet rglementationdouanires; Une divisiondu Commerce extrieur, la Fis--

Harmonisationdes fiscalits internes; calit,des Statistiqueset de la Mcanographie.-

Code des investissements; Une division du Dveloppementet de l'In--

Harmonisation des projets d'ndustrialisa- dustrialisation.-

tion, des plans de dveloppementet de la D'autres divsions peuvent tre cres, sui-

politiquedes transports; vant les besoins par dcision du Conseil.
-Consultation en matire de droits de

sortie, de mercuriales l'exportation sur Article 2

les produits d'intrt commun ainsi qu'en Dans l'exercice de leurs fonctions, le Secr-
matre de rgime salarial et social. taireGnralet le personneldu Secrtariat, ne

Les conditions dans lesquelles le Comit pourront ni solliciter, ni recevoir d'instruc-
exerce ses comptences sont dtailles aux tions d'aucun Gouvernement et d'aucune
titres ci-aprs. entit nationale ou internationale. Ils s'ab-

stiendrontde touteattitudeincompatibleavec

Chapitre III. - Dcisions du Comit leur qualit de fonctionnaires intematio-

Notification - Force excutoire naux.

Le statut du personnel du SecrtariatGnral
Article 18 sera fix par une dcision du Conseil.

Les dcisions du Comit sont prises l'una-
nimit. Elles sont excutoires de plein droit Article 22

dans les Etats membres un jour franc aprs Les Etats contractants adresseront titre
l'arrive du Journal Officiel de l'Union dans d'informationau SecrtariatGneral de l'U-
la captale de chaque Etat membre. non, tous les textes lgislatifs et rglemen-
Ces dcisionssont galementpubliesdans les taires, toutes les dcisions caractre fiscal,
Journaux Offciels des cinq Etats. douanier, conomque, y compris les dci-
Le Comit peut dcider de la publication de sions concernant les admissions des rgmes
ces dcisions suivant la procdure d'urgence. privlgis de la . comptence interne des

Il peut galementformulerdes recommanda- Etats. Le Secrtaire Gnral en assurera la
tions et mettre des voeux. diffusion auprs des Etats membres.
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TITRE IV DEUXIEME PARTIE

Personnalitjuridique L
'

Union douanire
L'Administrationdes fscalits internes

Article 23 Les codes d'investissement
L'Union jouit de la personnalitjuridique et

plus particulirementde la capacitncessare Article 27

pour: L'Union constitue un seul territoire doua-

a) Contracter; nier l'intrieur duquel la circulation des

b) Acqurir et cder les biens meublez et personnes, marchandises, biens, services et

immeubles indispansables la ralisation capitauxest libre.
de ses objectifs:

c) Emprunter; TITRE PREMIER

d) Ester en Just:ice; Lgislation et rglementation douanires
e) Accepter les dons et legs et les libralits

de toute nature. Article 28

A cet efft, elle est reprsente par le Prsi- L'Union douanire constitue entre les cinq
dent en exercice du Conseil des Chefs d'Etat, Etats s'tend l'ensemble des changes de

lequel peut dlguer ses pouvoirs. marchandises;elle comporte,sous les rserves
La capacit de contracter, d'acqurir et et dans les conditions fxes au prsent titre:

d'aliner des biens immobiliers et mobiliers, - L'adoption d'un tarif douanier et fiscal

d'emprunter, est exerce par le Prsident d'entre commun dans leurs relations avec

avec l'accord pralable des Chefs de tous les les pays tiers;
Etats contractants. -L'interdiction, entre les Etats membres,

de tous droits et taxes l'importation et

Artide 24 l'exportation.
Le Conseil de l'Union dcide des immunits

accorder l'Union, aux reprsentants des Artide 29

parties contractantes et au personnel du Les Etats membres adoptent, appliquent et

Secrtariat Gnral dans les territoires des maintennent une lgislation et une rgle-
Etats membres. mentation douanires conmunes en ce qui

concerne les droits et taxes l'importation.
TITRE V Cette lgislation et cette rglementation

Dispositionsnancires
communes sont essentiellement constitues

par le Code des Douanes et ses textes d'appli-
Articles 25 cation, le tarf, la nomenclaturedouanire et

Le budget des organismes de l'Union est statistique, les autres textes et rglements
arrt annuellementpar le Conseil des Chef douaniers rendus ncessaires pour une exacte

d'Etat. Il est rendu excutoire par le Prsi- application des droits et taxes d'entre.
dent du Conseil. Le Comit de Direction dtermine au cours

de sa premire runion les point particu-
Article 26 liers de la lgislation et de la rglementation

Les dpenses des organismes de l'Union sont douanires pour lesquels l'unifcation doit
couvertes par des contributions gales ver- tre recherche en priorit; il fxe cet effet
ses par chaque Etat membre. un programme de travail et un calendrier.
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L'unificationdes rgimes applicablesdans les Etats membres qui sont trasfrs d'un Etat
Etats membres en matire d'exemptions membre dans un autre Etat membre pour

exceptionnelles et conditionnel.les de droits y tre consomms sont exempts de tous

et taxes d'entre doit, en tout tat de cause, droits et taxes d'entre et de sortie sauf
tre acheve dans les trois mois suivant la date application des clauses de sauvegarde pr-
d'entre en vigueurdu prsent trait. vue aux articles 40 et 4I ci-aprs.

Toutefois les produits et marchandises
Artide 30 fabriqus dans les Etats membres et qui sont

Le tarif douanier et fiscal d'entre commun transfrs d'un Etat membre dans un autre

est elabor par le Comit de Direction et Etat membre pour y tre consomm, sont

adopt par le Conseil avant la fn du premier soumis au rgime de la taxe unique dans les
semestre I965, de faon pouvoirtre mis en conditions ixes la quatrime partie du
vigueur simultanment dans les cinq Etats prsent trait.
au plus tard le Ier janvier I966. La liste de ces produits et marchandises est

a) Le droit de douane du tarif extrieur tablie par le Comit de Direction.
commun nstitu par l'acte no. I6/62 dans A compter de la date d'entre en vigueur du
les Etats de l'Afrique Equatoriale et le prsent trait les contingents d'mportation
dcret n 62/DF-223 en Rpublique Fd- applicables aux produits et marchandises
rale du Cameroun: dont il s'agit das les changes entre les Etats

le droit fiscal d'entre commun; de l'Afrique Equatoriale, d'une part, et la-

la taxe commune sur le chiffre d'affaires Rpublique Fdrale du Cameroun d'autre-

l'importation; part, sont supprims.
b) La taxe complmentaire l'importaton
dontleauxpeuttrediffrentselonles Etats. Artide 33
Les autres droits et taxes existant dans les Les marchandises d'mportation prises
Etats, dont les rgles d'assiette, de liquida- la consommation dans un Etat membre et

tion, de recouvrement et le contentieux transfres dans un autre Etat membre,sont

sont celles prvues en matre de droits exemptes de tous droits et taxes de sortie

l'mportation,sont supprims, le cas chant, dans le pays expditeur et d'entre dans le
par incorporation dans un ou plusieurs des pays destinataire.
droits et taxes numrs ci-dessus l'excep- Toutefois, lorsqu'il s'agit d'oprationscom-

tion du droit de douane. merciales, les marchandises sont, au fran-
chssementdes frontires, soumisesa un poin-

Article 31 tage statistique en quantit et en valeur.
Les Etats informent le Comit de Direction Pendantune priode transitoirequi ne pourra
des taux de la taxe complmentaire l'im- excder trois ans compter de la date d'en-
portation prvue l'article 30 b et de leurs tre en vigueurdu prsentTrait, l'Etat d'im-
variations eventuelles des consultations peu- portation remboursera l'Etat de consom-

vent avoir leu en l'objet au sein du Comt mation effective, le montant des droits et

de Direction la demande d'un des Etats taxes correspondantaux oprationsrecenses.
membres. Les modalits de remboursement seront

dfinies par le Comit de Direction darts les
Article 32 trois mois suivant l'entre en vigueur du

Les produts et marchandises originaires des prsentTrait.
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Article 34 membre. Un double de cette comptabilitest

Les droits et taxes applicables l'exportation adress la fin de chaque mois aux Direc-

demeurent de la comptence de chacun des tions des Douanes des Etat:s pour lesquels des
Etats membres. liquidations ontt effctues.

Toutefois, les Etats membres s'engagent Le transfert des recettes correspondantes est

procder des consultations bilatrales ou effctu par opration de Trsor Trsor.

multilatrales pour la dtermination des Le Comit de Direction fixe les conditions
tarifs et ventuellement des valeurs mercu- dans lesquelles est tenue la comptabilit des
riales applicables aux productions similaires Bureaux de Douane communs aux cinq
ou d'intrt commun. Etats, ainsi que les modalits de contrle de

cette comptabilitet de transfert des recettes

TITRE II douanires d'Etat Etat.

Rpartition des droits l'importation
et exportation

Article 37
Afin de faciliter dans toute la mesure du

Article 35 possible la dclaration en douane dans l'Etat
Le produitdes droits et taxes liquids par la de destination des marchandises importes,
Douane l'importation dans un Etat mem- les Etats s'engagent gnraliser l'utilisation
bre, est vers au budget de l'Etat membre des rgimes de transit par voies maritime,
dans lequellamarchandiseest dclaredevoir arienne, terrestre et fluviale.
tre mise la consommation.
A cet effet, les formules de dclaration de Article 38
mise la consommation, sont uniformises Dans un esprit de solidarit, pour tenir

entre les cinq Etats membres et comportent compte des erreurs possibles dans l'indica-

obligatoirementun cadrerserv la dclara- tion de l'Etat de consommationet des avan-

tiondu pays de destinationde la marchandise. tages retirs des activits de transit, notam-

Le produit des droits et taxes l'exportation mentpar les Etats ctiers, un pourcentagedes

liquids par la Douane la sortie des Etats droits et taxes l'mportation perus par les

membres, est vers au budget de l'Etat dont bureauxde douane communs aux cinq Etats,
la marchandise est originaire. est vers un Fonds Communde Solidarit.
Des certiicats d'origine sont produits Le taux de ce prlvement est fix par le

l'appui des dclarations d'exportation; le Conseil sur la proposition du Comit de
modle du certificat d'origine et ses condi- Direction.

tions d'utilisationsont fixs par le Comit de Le produit de ce Fonds de Solidarit est

Direction. ristourn aux Etats membres selon des
pourcentages de rpartition qui sont fixs

Article 36 par le Conseil sur la proposition du Comit
La liste des bureaux de Douane communs de Direction.

installs dans les Etats membres et appels
liquider des droits ou taxes pour le compte Article 39
d'Etats autres que celu de leur implantation, La date d'entre en vgueur de la procdure
est arrte par le Confit de Direction. de rpartition des droits et taxes l'importa-
Dans ces bureaux, une comptabilitdistincte tion faisant l'objet des articles 35 38 ci-des-
est tenue pour le compte de chaque Etat sus, sera fix par le Conseil.
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TITRE III Article 43

Clausesde sauvegarde
Dans la conduite de ses travaux, le Comit
de Direction a pour objectif de favoriser

Article 40 l'installationet l'exploitationdes entreprises,
Dans le cas o pour faire face aux ncessits dans les conditions fiscales analogues dans
de son dveloppementou aux besoins de son les cinq Etats.

industrialisation,unEtat membre envisage de Il recherchenotanment, cette fin, l'harmo-
recourir l'tablissementde restrictionsquan- nisationdes rglesd'assietteet, dans la mesure

titatives l'garddes produitset marchandises du possible, des taux des mpts suivants:
en provenance des pays tiers, il en informe -Impt sur les bnfices industriels et

immdiatementle Comitde Direction. commerciaux;
Le cas chant, le Comitde Direction arrte - Impt ntrieur sur le chiffre d'affaires;,

les mesures ncessaires pour prvenir les - Impt sur le revenudes valeursmobilires.
dtournements de trafic.

Article 44
Article 41 A cet efft, les Etats membres s'engagent

Si des perturbations se produisent dans un se communiquerpriodiquementen Comit
secteur de l'activit conomique d'un ou de de Direction, toutes informations utiles

plusieurs Etats membres ou si des difficults relatives leur politique fiscale, et se con-

surgissent pouvant se traduire par l'altra- sulter dans la mesure du possible, pralable-
tion grave d'une situation conomique ment toute crationou toute modifcation

rgionale, le Comit de Direction peut d'assiette ou de taux des impts.
prendre ou autoriser le ou les Etats membres
intresss prendre, par drogation aux TITRE V

dispositions du prsent titre, les mesures qui Les codes d'investissements
se rvleraient ncessaires au rtablissement
d'un situation saine. Article 45

Le Comit de Direction prpare et soumet

TITRE IV au Conseil, avant le rer juillet I965, un

L'harmonisationdes scalits internes projet de code-cadre rgissant les conditions
fiscales, fnancires oprant sur le march

Artice 42 de l'Union. Dans un souci d'harmonisation,
Le Comit de Direction examine les condi- les Etats membres liminent ou corrigent
tions dans lesquelles les lgislations des cinq dans l'anne d'entre en vigueur du prsent
Etats membres relatives aux impts directs trait les dispositions de leur Code national
et, ventuellement,aux impts indirects non qui sont contraires aux dispositions du code-
perus par l'administrationdes Douanes,peu- cadre commun.

vent treharmotisesdansl'ntrtcommun.

Le Comit de Direction soumet des propo- Article 46
sitions au Conseil dans les trois mois suivant Les dispositions des codes nationaux, telles
l'entre en vigueur du prsent Trait. qu'elles ont t soumises au Comit de
Le Conseil arrte des directives pour le Direction et, le cas chant, harmonises
rapprochement des dispositions lgislatives selon ses directives, ne peuvent plus tre
et rglementaires. modifies unilatralement.
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TROISIEME PAP.TIE au Comit de Direction et au Conseil,
l'volution de la situation conomique de

La rpartition des projets d'industrialisation
harmonisation des plans de dveloppement l'Union pendant la prode consdre.

Cette tude doit faire ressortir les distorsons
et de la politique des transports ventuellement observes en partculier au

TITRE PREMIER regard des objectifs d'harmonsation dfinies
l'article 47 et prsenter des propositionsLes principes

tendant corriger ces distorsions.
Article 47 Les documentset les tudes sont adresss aux

Ies Hautes Partes contractantesconviennent Etats par le Secrtare Gnral.
d'harmoniser leurs politiques d'industrialisa- Il pourra se faire assister dans sa tche par
tion, leurs plans de dveloppement et leurs des Experts ou des organismes d'tudes
politiques de transports en vue de favoriser agrspar le Comit.
le dveloppementquilibr et la diversifica-
tion des conomies des Etats membres de Article 50
l'Union dans un cadre propre permettre la L'examen de ces documents est inscrit

multiplication des changes nter-Etats et l'ordre du jour du prochan Comit de
l'amlioration des conditions de vie des Direction qui met un avis leur sujet. Cet

populations. avis est communiqu au Conseil qui dcde
des mesures prendre.

TITRE II

De l'harmonisationdes politiquesde transports
TITRE III

et des plans de dveloppement Cooperation industrielle

Article 48 Article 51
Ies Etats membres dcident de se communi- On distingue dans ce domaine:
quer, partirde la date d'entre en vigueurde a) Les industries vocation essentellement
prsent Trait, les documents faisant le point exportatrices en dehors de l'Union;
de leur situat:ion conomique respective et, b) Les industries intressant le march d'un
pourlesannesvenir,leursplansouprogram- seul Etat, pour lesquelles il n'est pas
mes de dveloppementet les rapportsannuels demand d'avantages conomiques, fis-
d'excution de ces plans ou programmes. caux ou douaniers aux autres Etats de
Ils se tiennent galement informs de leurs l'Union;
projets d'amelioration et de dveloppement c) Les projets industriels intressant le mar-

des voies de communications susceptibles ch d'un seul Etat, qui portent sur une

d'intresser un ou plusieurs autres Etats, ainsi production industrielle existant dj dans
que de leur rglementation nationale de un autre Etat de l'Union ou dont la
transports et de la circulation. cration est galement prvue aux plans

ou programmes de dveloppement dans
Article 49 un autre Etat de l'Union;

Ces documents sont adresss par chaque d) Les projets industrels dont le march est

Etat au Secrtariat Gnral de l'Union. et restera limit deux Etats, pour les-
Ils font l'objet d'une tude d'ensemble par quels une harmonsation peut tre re-

le Secrtariat Gnral en vue de prsenter cherche entre ces deux Etats;
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e) Les projets industriels intressant le mar- au Secrtaire Gnral de faire procder une

ch de plus de deux Etats et pour les- tude des projets des catgoriesc), d) et e), en

quels une harmonisation est directement fonctiondes objectifsd'harmonisationdfnie
recherche au sein de l'Union. l'article 47 du Trait.

Les dispositions du prsent article s'appli- Cette tude est effectue par les experts ou

quent toutes les entreprises industrielles, y organismes d'tudes agrs par le Comit.

conpris celles ayant le statut de socits Le Secrtariat Gnral transmet ce rapport
d'conomie mixte ou de socit d'Etat. tous les Etats.

Artide 52 Article 54
Les industries entrant dans les catgories a) et Le projet doit comporter tous renseigne-
b) peuvent tre cres dans chacun des Etats ments utiles d ordre conomique, fnancier,
concerns sans intervention des organes de juridique, technique, fiscal et douanier.
l'Union. Une dcision du Comit prcise la composi-
Toutefois, et saufaccord pralabledu Comi- tion du dossier.
t de Direction, le march des industries de
la catgorie b) demeure linit l'Etat d'im- Article 55

plantation et ne peut tre tendu celui des Les Etats sont consults domicile selon la
autres Etats membres. procdure prvue l'article 53 du Trait.

L'Etat jntress adresse rgulirement au Ils disposentd'un dlai de deux mois comp-

Secrtariat Gnral un nventaire des ndu- ter de la date de la communicationdu Secr-

stries ainsi cres, accompagn des renseig- tariat Gnral. L'absence de rponse dans ce

nements conomiques utiles, et un change dlai de deux mois vaut agrment du projet.
de vues peut tre institu au Comt de Di- En cas de dsaccord exprim, le projet est

rection sur ces informations. soumis au Comit de Direction qui dcide
ventuellementdu ou des taux de taxe uni-

Article 53 que appliquer au projet et pour les indu-
Les projets industriels de la catgorie d) font stries de la catgorie e) du rgime du Code

l'objet d'un raport commun et sont com- des Investissements octroyer.

muniqus conjointement par les deux Etats
concerns aux autres Etats de l'Union par Article 56
i'intermdiaire du Secrtariat Gnral. En ce qui concerne les projets de la catgorie
Les projets d'investissement concernant les e), le Comt de Direction s'inspire, pour

industries des catgories c) et e) sont obliga- prendre sa dcision, des critres suivants:

toirement communiqus aux Etats de l'U- - Situation des matires premires;
nion par l'Etat du lieu projet d'implantation - Volume des investissements dj raliss
de l'industrie. dans les divers Etats de l'Union et com-

A cet effet, avant toute dcision d'excution paraison des,avantagesconsentis de ce fit
et tout engagement dfnitif vis--vis des par chaque Etat ses partenaires;
tiers concerns, chaque projet, accompagn - Opportunitde compenser la situation de
d'un rapport de prsentation, est adress au moindre dveloppement conomique de
Secrtariat Gnral qui le transmet chaque certains Etats de l'Union.
Etat membre.
Tout Etat membre a la facult de demander
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Article 57 QUATR.IEME PARTIE
Le Secrtaire Gnral assure, aprs consulta-

Ia taxe unique
tion des Ministres chargs du plan dans les
Etats membres, la prparation d'un plan Article 59
d'industrialisation gnral de l'Union con- Sont obligatoirement soumises au rgime
cernant les projets de la catgorie e) vise de la taxe unique, les productions industriel-
l'article 5I tabli pour tous les secteurs in- les natonales dont le march s'tend ou est

dustriels en fonction des objectifs d'harmo- susceptible de s'tendre au territoire de
nisat:on dfnis l'article 47. Il peut se faire plusieurs Etats membres.
assister dans cette tche par des organismes
d'tudes grs par le Comit. Artide 60
Ce plan de dveloppement industriel de La perceptionde la taxe unique est exclusive:
l'Union est soumis l'approbation du Con- - Des droits et taxes applicables l'importa-
seil, aprs avis du Comit de Direction, dans tion sur les matires premires et produits
un dlai d'un an compter de la mise en essentiels utiliss en usine pour l'obtention

vigueur du Trait. des produits fabriqus, dans leur forme de
livraison au commerce;

Article 58 -De toute taxe intrieure tant sur les
Dans le cas o une production industrielle matires premires et produits essentiels
d'un Etat menbre n'ayant pas fait l'objet uti]iss en usine que sur les produits fabri-
d'une mesure d'harmonisationet n'ayant pas qus.
t place sous le rgime de la taxe unique,
atteint le march d'un ou plusieurs autres Artide 6
Etat:s membres, le ou les Etats qui s'estiment La taxe unique est liquide et perue dans

lss, ont la facult, soit d'nterdire l'entre l'Etat o l'usine est mplante, au profit du
des produits en cause sur leur territoire, soit budget de l'Etat o les produits sont con-

d'instituer, titre provsoire, une taxe com- somms, conformment aux rgles en vi-

pensatrice dont le taux correspond au gueur en matire de droits de Douane et aux

maximumla fiscalit globale supporte par dispositions de l'article 36 du prsent Trait.
les produits similaires imports des pays La constatations et la poursuite des infrac-
tiers, l'exception cependent des droits tions sont soumises aux rgles du conten-

inscrits au tarifdouanier extrieur commun. tieux douanier.
Le ou les Etats concerns doivent, dans un

dlai d'un mois aprs l'intervention de telles Article 62

dcisions, en informer le Comit de Direc- La rglementation et les taux de la taxe

tion qui dcide des mesures appropries,sauf unique sont fxs par le Comitde Direction.
en rfrer au Conseil. Ils sont rvisables.

Les mesures de sauvegarde prises par le ou Pendant une priode transitoire, venant

les Etats demandeurs demeurent applicables expiration le Ier janvier i972, les taux de la

jusqu' la dcision du Comit et du Conseil taxe unique peuvent tre diffrents pour une

qui est immdiatementexcutoire. mme marchandise, selon le lieu de produc-
tion. Pass cette date, le Comit de Direction

peut, titre exceptionnel et la demande
d'un Etat membre, autoriser le maintien
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de taux diffrents selon les Etats, pour une SIXIEME PARTIE

mme production. et
Toutefois, et saufle cas o il est fait applica- Dispositionsgnrales nales

tion des dispositions de l'article 4I ci-dessus, Artide 65
les difrences existant entre les taux de la Les droits et obligations rsultant de con-

taxe unique ne peuvent tre aggraves; elles ventions conclues ultrieurement l'entre
font l'objet de rductions progressives la en vigueur du prsent Trait, entre un ou

suite d'un examen annuel. plusieurs Etats membres d'une part, et un

Lestauxdelataxeuniquesont calculsnotam- ou plusieurs Etats tiers d'autre part, ne

ment en fonction des lments suivants: sont pas affectespar les dispositions du pr-
-Exonration de droits et taxes de toute sent Trait.

nature sur les produits imports ou d'ori- Dans la mesure o ces Conventions ne sont

gine nationale; pas compatibles avec le prsent Traie, le ou

-Autres avantages et protections d'ordre les Etats membres en cause recourent tous

douanier et fiscal dont les entreprises ont les moyens appropris pour liminer les
bnficiou continuent bnficierdu fait incompatibilitsconstates. En cas de besoin,
notamnent de leur admission un rgme les Etats membres se prtent une assistance

prioritaire des Codes d'Investissements; mutuelle en vue d'arriver cette fn, et

Les disparits ventuelles dans les condi- adoptent le cas chant, une attitude com--

tions de productiond'articles similaires. mune.

Le Comit de Direction fixe, dans les trois Dans l'application des conventions vises au

mois de l'entreen vigueurdu prsentTrait, premier alina, les Etats membres tiennent
la composition du dossier fournir par les compte du fait que les avantages consentis

entreprises qui sollicitent leur admission au dans le prsent Trait per chacun des Etats

rgime de la taxe unique. membres font partie intgrante de l'ta-
blissement de l'Union et sont, de ce fat,

CINQUIEME PAP.TIE insparablement lis la cration d'nstitu-
tions communes, l'attribution des comp-Libre circulation des personnes, des services

et des capitaux
tences en leur faveur et l'octroi de mmes

avantages par tous les autres Etats membres.
Le droit d'tablissement Le prsent Trait entrera en vigueur ds sa

ratification dans les fornes constitutionnel-
Artide 63 les, par chacun des Etats contractants.

La situation des personnes et le droit d'ta- Les instruments de ratifcation seront dpo-
blissement sont rgis par la Convention ss auprs de la tLpubhque du Congo,
signe le 8 septembre I96I par les Etats dsign comme Gouvemement dpositaire.
membres de l'U.A.M. Ds rceptionpar ses soins des instrumentsde

ratification, le Gouvernementdpositaire en

Article 64 donnera communication toutes les parties
Les mouvements de capitaux l'intrieur de contractantes ainsi qu'au Secrtaire Gnral
l'Union ne peuvent tre soumis d'autres de l'Union.
restrictions que celles prvues par la rgle-
mentation des changes actuellement en

vigueur.
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la France et l'Italiepourviterlesdoublesimpositions
etrglercertainesautres questions en matire

d'imptsdirects sur les revenus et sur la fortune
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INTERNATIONALBUREAU OF FISCAL DOCUMENTATION
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The instruments of ratiicationfor the 1958 convention between France and Italy were never

exchangeddue to major changes in legislation introducedater the conclusionof the convention.

An additional agreement was signed on December 6, 1965; the ratification instru,nents were

exchangedon December 15, 1967 The text ofthe treaty as it reads afer the additionalagree-
ment is reproducedbelow. A commentary by Prof V. Uckmar and P. Durand is to be found
in thisssue oftheBulletin.

*. -. -. -.- .*.-*. *.*.

TEXT

Article I. L'impt sur le revenu des personnes

physiques.
La prsente Convention est applicable aux 2. La taxe complmentaire.
personnes physiques domicilies en France 3. L'impt sur le bnfice des socits et

ou en Italie, ainsi qu'aux personnes morales autres personnes morales.

franaiseset italiennes. B. - Pour l'Italie:
I. L'impt sur le revenu de la proprit

Article 2 btie (1'impostasui redditi dei fabbricati),
2. L'impt sur le revenu de la proprit non

(I) Ier. -Laprsenteconventiondtertnine btie (1'imposta sui redditi dei terreni),
les rgles applicables aux impts suivants: 3. L'impt sur les revenus agricoles (l'im-
A. - Pour la France: posta sui redditi agrari),
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4-L'impt sur la richesse immobilire 2.- a) Le domicile fiscal d'une personne

(l'imposta sui redditi di ricchezzamobile), physique est au lieu o elle a son foyer
5. L'impt complmentaireprogressifsur le permanent d'habitation, cette expression

revenu (l'imposta complementare pro- dsignant le centre des ntrts vitaux, c'est-

gressiva sul reddito), -dire le lieu avec lequel les relations per-
6. L'impt sur les societ, pour autant qu'il sonnelles sont les plus trotes.

s'applique aux revenus et non au capital Lorsqu'il n'est pas possible de dterminer le

(l'impostasulle societperquantoriguarda domicile d'aprs l'alina qui prcde, la
la componente reddito e non la compo- personne physique est rpute possder
nente patrimonio), son domicile dans celui des deux Etats o

7. La retenue titre d'impt sur les bnfices elle sjourne principalement.
distribus par les socits (la ritenuta En cas de sjour d'gale dure dans les deux

d'imposta sugli utili dstribuiti dalle Etats, elle est rpute avoir son domicile
societ). dans celui des deux Etats dont elle a la

2.- Cette convention s'applique gale- nationalit; si elle a la nationalit des deux
ment auxmpts sur les revenus perus pour Etats ou si elle ne possde la nationalit
le compte des provinces, dpartements, d'aucun d'eux, les autorits administratives

communes, Chambres de commerce et tou- suprieures des deux Etats s'entendront.
tes autres collectivits locales. b) Le donicile fiscal d'une personne morale
Elle s'appliqueraaussi tous autres impts de est au lieu du sige de la direction effective.
nature analogue qui seront tablis aprs sa 3.- Lorsqu'un contribuable a transfr

signature, dans le territoire de l'un ou de dfinitivement son domicile d'un Etat dans
l'autre des deux Etats contractants, sur le l'autre, il cesse d'tre assujetti dans le premier
revenu, sur la fortune ou sur l'accroisse- Etat aux impts qui sont tablis en fonction
ment de la fortune. du domicile, pour la priodepostrieure la

3. - Il est entendu que dans le cas o il date laquelle le transfert a eu lieu. La prio-
serait apport la lgislation fscale de l'un de d'assujettissement auxdits mpts com-

ou de l'autre Etat des modifcations qui mence cette date dans l'autre Etat.

affecteraient sensiblement la nature ou le 4 - I. Sont considrs comme tablisse-
caractre des inpts viss au paragraphe Ier ments stables les siges de direction effctive,
du prsent article, les autorits comptentes les usines et ateliers, les siges d'exploitation
des deux pays se concerteraient. de mines, gisements minraux et autres res-

sources naturelles, les succursales, les maga-
Article 3 sins, les bureaux, les laboratoires ainsi que

toutes autres nstallations de caractre per-
Pour l'applicationde la prsente convention: manent dans lesquelles s'exerce en toute ou

Ier.- Le terme France, quand il est en partie l'activit de l'entreprise.
employ dans un sens gographique, ne 2. Prsentent en particulier ce caractre:

comprend que la France mtropolitaine et a) les chantiers ouverts par une entreprise
les dpartements d'outre-mer (Guadeloupe, dans l'un des deux Etats pour l'excution

Martinique, Guyane et Kunion); de travaux publics ou privs dans cet Etat

Le terme Italie employ dans le mme lorsque la dure des travaux excuts dans
sens dsigne le territoire de la Rpublique ces chantiers excde une priode totale de
italienne. troismois au cours de douze mois conscutifs;
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b) les reprsentations ou agences lorsque le Article 4

reprsentant ou l'agent exerce habituelle-
ment un pouvoir gnral lui permettant de Ier. - Les revenus des biens immobiliers,
ngocier et de conclure les contrats pour le y compris les bnfices des exploitations
compte de l'entreprise. Est, en particulier, agricoles ou forestires ainsi que les profits
considr comme investi d'un tel pouvoir provenant de l'alination de ces biens, ne

l'agent qui prlve habituellement sur un sont imposables que dans l'Etat o lesdits
stock des produits ou marchandises qu'il biens sont situs.
vend et livre la clientle. 2.- Ies redevances verses pour la jouis-
3. N'implique pas, au contraire, l'existence sance de biens immobiliers pour l'exercice
d'un tablissement stable dans l'un des deux des droits de chasse, de pche et autres droits
Etats contractants le fait pour une entreprise analogues ou pour l'exploitation de mines,
de l'autre Etat; carriresou autres ressources naturelles sont

a) de possder dans le premier Etat un seulement irnposables dans l'Etat ou sont

entrept ayant pour objet exclusifde faciliter situs les biens auxquels se rapportent ces

la livraison dans cet Etat des produits ou redevances.
narchandises qui ont fait l'objet de contrats

de vente conclus dans l'autre Etat; Artcle 5

b) de possder sous quelque forme que ce

soit une participation dans une socit ou Ier - Lorsqu'une entreprise exploite
personne morale contribuable du premier dans l'un des Etats contractants possde dans

Etat; l'autre Etat un tablissementstable au sens de
c) d'avoir des relations d'affaires dans le l'article 3 de la prsente Convention, les
premier Etat par l'entremise soit d'un agent revenus provenant de l'ensemble des opra-
vraiment autonome (courtier, commission- tions traites par cet tablissement,ainsi que
naire, agent d'affaires ou autre ntermdiaire) les profits rsultant de l'alination totale ou

agissant dans le cadre de son activit nor- partielle des biens nvestis dans ledit tablisse-
male, soit d'une socit juridiquement ment, ne sont mposables que dans ce der-
indpendante(filiale par exemple); nier Etat.

d) de possder dans le prenier Etat, mme 2.- Si la comptabilit ou d'autres l-
sous la forme d'nstallations permanentes, ments ne permettent pas de dterminer
des comptoirs qui se bornent l'achat de exactement et distinctement le montant

marchandises destines son approvisionne- effectif des revenus produits par l'tablisse-
ment. ment stable, les autorits fiscales des deux

5. - En ce qui concerne l'imposition de Etats s'entendent, s'il est ncessaire, pour
leurs bnfices dans le cadre de l'article 5, les arrter les rgles de ventilation propres

entreprises d'assurances sont considres dterminer la quote-part du revenu de
comme ayant un tablissement stable dans l'ensemble de l'entreprise qui peut tre
l'un des deux Etats ds l'instant que, par quitablement attribue cet tablissement.
l'intermdiaire d'un reprsentant, elles per- 3. - Les revenus et profits de l'tablisse-

oivent des prmes sur le territoire dudit ment stable, tels qu'ils sont dfinis au para-
Etat ou assurent des risques situs sur ce graphe Ier ci-dessus, comprennent, notam-

territoire. nient, tous profits et avantages qui, suivant
des pratiques commerciales normales, n'au-
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raient past consentis des tiers et qui sont entreprise. A dfaut d'lments prcis
attribus ou accords par l'tablissement permettant de dterminer exactement le
stable de quelque manire que ce sot, montant des bnfices transfrs, les autori-
directementou indirectement,soit l'entre- ts comptentes des deux Etats contractants

prise elle-mme, ou d'autres tablissements s'entendent, s'il est ncessaire, pour fixer
de cette entreprise, soit ses dirigeats, ses le chiffre auquel ces bnfices doivent tre
actionnaires, associs ou autres participants valuset pour en viter la double imposition
ou des personnesayant avec eux des intrets dans l'esprit de la Convention.
communs.

4.- Pour la dtermination des revcnus Artcle 7
de l'tablissement stable qu'une entreprise
de l'un des deux Etats possde dans l'autre Par drogationaux dispositions de l'article 5,

Etat, il est tenu compte: les bnfices provenant de l'exploitation
d'une part, des charges et dpenses relles d'entreprises de navigation maritine ou

supportes par l'entreprise dans l'Etat o se arienne ne sont imposables que dans l'Etat
trouve l'tablissement stable et grevant sur le territoire duquel se trouve le sige de
directement et spcialement l'acquisition et la direction effctive de l'entreprise, con-

la conservation de ces revenus; dition que les navires ou les aronefs bat-
d'autre part, de la fraction normalement tent pavillon ou possdent la nationalit

imputable l'tablissement stable dans les dudit Etat.

autres frais, y compris les frais normauxde
direction et d'adninistration gnrale ex- Article 8

poss pour l'ensemblede l'entreprise au sige
de sa direction efective. Ier. - Les dividendes pays par une

socit qui est donficilie dans un des Etats
Article 6 contractants une personne domicilie dans

l'autre Etat contractant sont inposables
Lorsqu'une entreprise de l'un des deux Etats, dans cet autre Etat.

qui est sous la dpendance ou possde le 2. - Toutefois,ces dividendespeuventtre
contrle d'une entreprse de l'autre Etat ou inposs dans l'Etat contractant ou la socit

quise trouve sous la dpendanced'une entre- qui paie les dividendes est domicilie et

prise ou d'un groupe possdant galemnt selon la lgislation de cet Etat, mais l'impt
le contrle d'un entreprise de l'autre Etat, ainsi tabli ne peut excder I5% du montant

consent ou impose cette entreprise de brut des dividendes.
l'autre Etat dans leurs relations commerciales Les autorits comptentes des Etats contrac-

ou financires, des conditions diffrentes de tants rglent d'un comrnun accord les
celles qui seraient normalement faites des modalits d'application de cette limitation.

entrepriseseffctivementindpendantes, tous Ce paragraphe ne concerne pas l'imposition
bnfices qui auraient d normalement de la socit pour les bnfices qui servent

apparatre dans les comptes de l'une de ces au paiement des dividendes.
entreprises, mais qui ont t de la sorte 3. - Le terme dividendes employ dans
transfrs, directement ou indirectement, le prsent article dsigne les revenus prove-

l'autre entreprise, peuvent tre incorpors nant d'actions, actions ou bons de jouissance,
aux bnfices imposables de la premire parts de mine, parts de fondateur ou autres
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parts bnficiaires l'exception des crances provenant d'un Etat contractant lorsque le

ainsi que les revenus d'autres parts sociales dbiteur est cet Etat lui-mme, une subdivi-

assmils aux revenus d'actons par la sion adninstratve, une collectivit locale

lgislation fiscale de l'Etat o la socit ou une personne domiciliedans cet Etat.

distributrcea son domicile. 6.- Si, par suite de relations spciales
4.- Les dispositons des paragraphes I et 2 existant entre le dbiteur et le crancier ou

ne s'appliquent pas lorsque le bnficiaire que l'un et l'autre entretiennent avec des

des dividendes, domicili dans un Etat con- tierces personnes, le montant des intrts

tractant a, dans l'autre Etat contractant o pays, compte tenu de la crance pour

la socit qui paie les dividendes est domi- laquelle ils sont verss, excde celui dont

cilie, un tablissement stable. Dans ce cas, seraient convenus le dbiteur et le crancier

les dspositions de l'artcle 5 sont applicables. en J'absence de pareilles relations, les dis-

positions du prsent article ne s'appliquent
Article g qu' ce dernier montant.

En ce cas, la partie excdentaire des paie-
Ier.- Les intrts provenant d'un Etat ments reste imposable conformment la

contractant pays une personne domcilie lgislation de chaque Etat contractant et

dans l'autre Etat contractant sont imposables compte tenu des autres dispostions de la

dans ce autre Etat. prsenteconvention.
2.- Toutefis, ces intrts peuvent tre

imposs dans l'Etat contractant d'o ils Article 9 bis

proviennent et selon la lgislation de cet

Etat, mais l'impt ainsi tabli ne peut exc- Les revenus des socits de personnes sont

der I5% du montant des ntrts. Les mposables, suvant leur nature, d'aprs les

autorits comptentes des Etats contractants dispositions de la prsente convention, et

rglent d'un commun accord les modalits conformment la lgislation de chaque
d'applicationde cette limitation. Etat.

3. - Le terme intrts employ dans le

prsent article dsigne les revenus des fonds Article o

publics, des obligations d'emprunts, assor-

ties ou non de garanties hypothcaires ou I. - Les socits ayant leur domicile en

d'une clause de participation aux bnfices Italie qui possdent en France un tablisse-

et des crances de toute nature, ainsi que de ment stable et qui y sont soumises l'impt
tous autres produits assimils aux revenus sur le revenu des capitaux mobiliers en vertu

de sommes prtes par la lgislation fiscale de l'article I09-2 du Code gnral des

de l'Etat d'o proviennent les revenus. Impts, acquitteront cet impt dans les

4.- Les dispostions des paragraphes I et conditions prvues par cette disposition.
2 ne s'appliquent pas lorsque le bnficiaire Toutefois, la fraction des rpartitions de

des intrt:s, domicili dans un Etat con- bnfices effectivementpassible de la retenue

tractant a, dans l'autre Etat contractant la source au titre de l'impt sur le revenu

d'o proviennent les intrts, un tablisse- des personnes physiques ne peut dpasser
ment stable. Dans ce cas, les dispositions de le quart du revenu taxable selon l'article

l'article 5 sont applicables. IO9-2 susvis, ledit revenu ne pouvant lui-

5. - Les intrts sont considrs comme mme excder le montant des bnfices
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industriels et commerciaux raliss par l'quipement industriel, commercial ou

l'tablissement stable franais, tel que ce scientifique et les droits de location de flms
montant est retenu pour l'assiette de l'im- cinmatographiques,ne sont imposables que

pt sur les socits dans les conditions pr- dans l'Etat o se trouve le domicile du
vues par les dispositions de la prsente Con- bnficiaire, condition que celui-ci n'ait
vention. pas dans l'autre Etat un tablissement stable
Si la socitpeut justifier, dans les conditions de son entreprise.
qui auront reu l'accord des autorits Dans ce dernier cas, les redevances ne sont

administratives suprieures des deux Etats, imposables que dans cet autre Etat. Cette
que plus des trois quarts de l'ensemble de rgle reste applicable en cas de substitution
ses actions, de ses parts de fondateur ou de un tablissement stable d'une participation
ses parts sociales appartiennent des person- dans une socit. En cas de difficult, les
nes domicilies en Italie, la fracton des administrations ficales des deux pays se

rpartitions de bnfices passible de l'impt concerteront.

franais d'aprs l'alina qui prcde est r- 2. - Nonobstant les dispositions du para-
duite due concurrence. graphe Ier ci-dessus, les redevances,produits
2. - Unesocitayant son domicile fiscal en et droitsy mentionnsne sont imposablesque
Italie n'est pas soumise en France la retenue dans l'Etat sur le territoire duquel est situe

la source au titre de l'impt sur le revenu l'entreprisequiensupporte la charge, lorsque
des personnes physiques en raison de sa et dans la mesureo ces redevances,produits
participation dans la gestion ou le capital et droits excdent la valeur intrinsque et

d'une socit ayant son domicile fiscal en normale des biens pour lesquels ils sont

France ou cause de tout autre rapport avec attribus.
cette socit mais les bnfices distribus par Dans les cas particuliers o il apparat qu'il
cette demire socit et passibles de la rete- y a lieu de faire application de l'alina
nue la source au titre de l'mptsur le reve- prcdent, les autorits fiscales des deux
nu des personnes physiques seront, le cas Etats s'entendent pour fixer la fraction du

chant, augments, pour l'assiette de l'im- montant des redevances, produits et droits
pt, de tous les bnfices ou avantages que qui peut tre considre comme normale.
la premire aurait ndirectementretirs de la 3. - Les dispositionsdes paragraphes I et 2

dernire socit dans les conditions prvues du prsentarticle s'appliquentgalementaux

aux articles 5 et 6 de la prsente convention. profits provenant de l'alination des mmes
biens.

Article 1 1

Artide 2

Ier.- Les redevances et autres produits
de la concession par un contribuable de l'un Les traitements, salaires et rmunrations
des Etats contractants un contribuable de analogues aisi que les pensions verses par
l'autre Etat de l'usage de biens mobiliers l'un des Etats contractants ou par l'une de
incorporels, tels que les brevets d'invention, ses collectivits locales des personnes
dessins ou modles, procds et formules physiques rsidant dans l'autre Etat en consi-

secrets, marques de fabrique et autres dration de services administratifs ou mili-
droits analogues, les droits d'auteur et de taires, actuels ou antrieurs, sont imposables
reproductions, les droits d'utilisation de exclusivementdans le premier Etat.
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Toutefois, cette disposition ne trouve pas deux Etats ou est donicilie la socit qui
s'appliquer lorsque les rmunrations sont les verse.

alloues des personnes possdant la nationa- Les rmunrationsnormales que les intresss
lit de l'autre Etat. peroivent effectivement en une autre

qualit sont imposables, suivant leur nature,
Article 13 d'aprs l'article I 3 ou d'aprs l'article I6

de la prsente Convention.
Ier.- Sous rserve des dispositions des

articles 12 et I4 de la prsente Conventon, Article 15
les traitements, salaires et autres rmunra-
tions analogues ne sont imposables que dans Les pensions autres que celles vises l'article
l'Etat sur le territoire duquel s'exerce l'acti- I2 de la prsente Convention, ainsi que les
vit personelle source de ces revenus. rentes vagres ne sont imposables que dans
2.- Toutefois, une personne physique l'Etat o est domicili le dbiteur.

ayant son domicile dans l'un des deux Etats

est exonre de l'impt dans l'autre Etat en Article 1 6
raison des rmunrations relatives aux ser-

vices personnels rendus dans cet autre Etat; Ier. - Les revenus des professions librales
I. Si elle n'a sjourn dans ce dernier Etat et d'une manire gnrale tous revenus du

que pendant une ou plusieurs priodes travail, autres que ceux dont le rgime est

n'excdant pas au total cent quatre-vingt- spcialement fix par les dispositions de la

trois jours au cours de douze mois conscutifs, prsente Convention, sont imposables seule-
et ment dans l'Etat o s'exerce l'activit per-
2. Si les services sont rendus pour le compte sonnelle.
d'une personne physque ou morale ayant L'activit personnelle n'est considre com-

son domicile dans le premier Etat ou d'un me s'exerant dans l'un des deux Etats

tablissementsitu dans cet Etat, et que dans la mesure o le contribuable y

3. Si lesdites rmunrations n'ont pas grev utilise une installation permanente dont il
comme telles les rsultats d'une activit dspose de faon rgulire.
lucrative, imposables dans l'autre Etat. z. - Sont considres comme professions
3-- Les rmunrations des services per- librales au sens du paragraphe Ier ci-dessus

sonnels rendus sur des navires ou des aro- notamrnent l'activit scientitique, artistique,
nes ne sont imposables que dans l'Etat o littraire, enseignante ou pdagogique, ainsi

se trouve le sige de la direction effctive que celle des mdecins, avocats, architectes
de l'entreprise de navigation maritime ou ou ingnieurs.
arienne. Toutefois, les rgles prvues l'artcle I3,

Article 14 paragraphe I, sont applicables artistes- aux

du spectacle, de la radio, de la tlvision, du
Les tantimes, jetons de prsence et autres cinma et aux sportifs lorsqu'ils sont engags
allocations attribus aux membres du con- par une entreprise ou un organisme quel-
seil d'administration ou de surveillance de conque moyennant une rmunrationdter-
socits par actions ou socits coopratives, mine.
ou aux grants de socits responsabilit
limite ne sont imposables que dans celui des
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Article 7 I. - Un Etat contractant ne peut pas com-

prendre dans les bases des impts sur le
Les professeurs et les membres du corps en- revenu viss l'article z les revenus dont

seignant de l'un des Etats, qui reoivent l'imposition est exclusivement rserve

une rmunrationpour l'enseignementqu'ils l'autre Etat contractant en vertu de la

donnent pendant une priode de rsidence prsente Convention, mais chaque Etat

n'excdant pas deux ans dans une universit conserve le droit de calculer l'impt frap-
ou dans une autre institutiond'enseignement pant les revenus dont l'imposition lui est

suprieur situe dans l'autre Etat, sont exo- attribue au taux correspondant l'ensemble
nrs d'impts sur ladite rmunration dans des revenus imposablesd'aprs sa lgislation.
cet autre Etat. 2. - En ce qui concerne les dividendes

viss l'article 8 et les intrts viss l'article
Artide 8 9, l'Etat du domicile imputera sur l'impt

affrent ces dividendes ou ntrts l'irnpt
Les tudiants et les apprentis de l'un des effctivementperu dans l'autre Etat sur les
deux Etats contractants, qui sjournent dans mmes revenus, daris les conditionsfixes par

l'autre Etat seule fin d'y faire leurs tudes lesdits articles.
ou d'y acqurir une formation profession- Toutefois, en Italie, l'mputation ne

nelle,nesontsoumisaucuneimpositiondela jouera que lorsque ces dividendes ou ntrts

partde ce dernierEtat pour les subsides qu'ils sont soumis l'impt sur la richesse mobi-

reoivent en provenance du premier Etat. lire. Dans le cas o ledit mpt n'est pas

applicable suivant la lgislation italienne,
Article 19 l'imputation ne jouera que lorsque l'impt

afrent ces dividendesou ntrts excdera
Les impts prlevs sur tous autres revenus 20% et ne portera alors que sur la partie de

que ceux viss aux articles prcdents ne cet impt excdant ledit taux.

sont perus que dans l'Etat o le bnficiaire
a son domicile. Article 22 bis

Artide 20 Ier. - Les nationaux d'un Etat contractant

ne sont sounis dans l'autre Etat contractant

Dans les cas o, conformmentaux disposi- aucune mpositionou obligationy relative,
tions de la prsente Convention, un revenu qui est autre ou plus lourde que celle laquel-
doit tre exempt de la part de l'un des deux le sont ou pourront tre assujettis les natio-

Etats, l'exemption sera accorde si, et dans naux de cet autre Etat se trouvant dans la
la mesure o ce revenu est imposable dans mme situation.
l'autreEtat. 2.- Le terme nationaux dsigne:

a) toutes les personnes physiques qui poss-
Artide z1 dent la nationalit d'un Etat contractant;

.............................. b) toutes les personnes morales, socits de
Article 22 personnes et associations,constitues con-

formment la lgislation en vigueur dans
Il est entendu que la double mposton est un Etat contractant.

vite de la manire suivante: 3. - Les apatrides ne sont soumis dans un

C8 Supplement Bulletin Vol. xxm, No. 5, May/mai I969



TEXT

Etat contractant aucune imposition ou lgislation de l'un quelconque des Etats

obligation y relative, qui est autre ou plus contractants accorde aux contribuables en

lourde que celle laquelle sont ou pourront natire d'impts viss l'article 2 de la
tre assujettis les nationaux de cet Etat se prsente Convention.
trouvant dans la mme situation.

4. - L'impositiond'un tablissenentstable Article 24
qu'une entreprise d'in Etat contractant a

dans l'autre Etat contractant n'est pas tablie Ier. - Les autorits fiscales des deux Etats
dans cet Etat d'une faon moins favorable contractants se communiqueront tous ren-

que l'imposition des entreprises de cet seignements dont elles disposent ou qu'elles
autre Etat qui exercent la mme activit. peuvent obtenir et qui seront ncessaires
Cette disposition ne peut tre interprte pour assurer l'application des dispositions
comme obligeant un Etat contractant de la prsente Conventon ainsi que pour
accorder aux personnes domicilies dans viter la fraude fiscale ou pour appliquer
l'autre Etat contractant les dductions per- les rgles detines prvenir l'vasion fiscale
sonnelles, abattements et rductions d'impt dans le domaine des impts faisant l'objet de
en fonction de la situation ou des charges de cette Convention.
fanille qu'il accorde aux personnes domi- 2.- Tous renseignements ainsi changs
cilics sur son territoire. devront tre tenus secrets et ne pourront tre

5. - Les entreprises d'un Etat contractant, rvls, en dehors du contribuableou de son

dont le capital est en totalit ou en partie, mandataire, aucune personne autre que
directement ou indirectement, detenu ou celles qii s'occupent de l'tablissementet du
contrl par une ou plusieurs personnes recouvrement des impts viss la prsente
donicilies dans l'autre Etat contractant, Convention, ainsi que des rclamations et

ne sont soumises dans le premier Etat con- recours relatifs ces impts.
tractant aucune inposition ou obligation 3. - Les dispositions du prsent article ne

y relative, qui est autre ou plus lourde que peuvent avoir pour effet d'mposer aux

celle laquelle sont ou pourront tre assu- autorits fiscales de l'un des deux Etats
jetties les autres entreprises de mme nature l'obligation de communiquer soit des ren-

de ce premier Etat. seignements qui, en raison de leur nature, ne

6.- Le terme mposition dsigne dans le peuvent tre obtenus d'aprs sa propre
prsent article les impts de toute nature ou lgislation fiscale ou d'aprs celle de l'autre
dnomination. Etat, soit des renseignements dont elles
7.- Les dispositions des paragraphes 4 et estimeraient que la communication est

5 du prsent article ne doivent pas tre susceptible de rvler un procd de fabrica-
interprtes comme modifiant en Italie tionet de porter atteinte un secret industriel,
l'application de l'impt sur les socits qui commercial ou professionnel ou l'ordre
reste peru en conformit avec la lgislation public. Ces dispositions ne peuvent, non

italienne. plus, tre considres comme imposant aux

autorits fscales de l'un des deux Etats
Article 23 l'obligation d'accomplir des actes qui ne

seraient pas conformes sa rglementation
Les dispositions de la prsente Convention ou ses pratiques.
ne lmitent pas les droits et avantages que la 4.- L'change des renseignements aura
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lieu d'office ou sur demande visant de cas 2. - Dans le cas ou l'excution de cer-

concrets. Les autorits comptentes des deux taines dspositions de cette Convention

Etats s'entendront pour dterminer la liste donnerait lieu des dificults ou des dou-

des informations qui seront fournies d'offce. tes, les autorits fiscales des deux Etats con-

tractants s'entendront pour nterprter ces

Article 25 dispositions dans l'esprit de la Convention.

3. - Si un contrbuable de l'un des Etats

Ier. - Les Etats contractants s'engagent contractarts prouve que les taxations ta-

se prter aide et assistance pour le recouvre- blies ou projetes sa charge ont entran ou

ment des impts, qui font l'objet de la pr- doivent entraner pour lui une double im-

sente Convention et pour celui des intrts, position interdite par la Convention il peut,
des frais, des supplments et majorations sans prjudice de l'exercice de ses droits de

d'impts. rclamation et de recours dans chaque Etat,
2. - Les autorits fiscales de l'Etat requis adresser aux autorits fiscales de l'Etat ou se

de prter aide et assistance l'autre Etat trouve son donicile une demande crite de

procderont au recouvrement suivant les revision desdites taxations. Cette demande

rgles applicables au recouvrenent de leurs doit tre prsente dans un dlai de six mois

propres crances fiscales sinlaires. Les compter de la date de la notificationou de

crances fiscales recouvrer ne seront pas la perception la source de la seconde

consdres comme des crances privilgies imposition. Si elles en reconnaissent le

dans l'Etat requis. bien-fond, les autorits fiscales sasies d'une

3- - Les poursuites et mesures d'excution telle demande s'entendrontavec les autorits

auront lieu sur production d'une copie fiscales de l'autre Etat pour viter la double

officielle des titres excutoires et eventuelle- mposition.
ment des dcisions passes en force de chose 4. - S'il apparat que, pour parvenir une

juge. entente, des pourparlers soient opportuns,

4-- En ce qui concerne les crances ceux-ci seront confis une Commission

fiscales qui sont encore susceptibles de re- mixte forme de reprsentants des deux

cours, l'Etat crancier, pour la sauvegarde Etats dsigns par leurs autorits administra-

de ses droits, peut demander l'autre Etat tives suprieures.
de notifer au redevable une contrante ou un

titre de perception. Les contestations tou- Article 27

chant le ben-rond des rclamatons qui
ont motiv la notifcation ne peuvent tre Les autorites fiscales vises dans la prsente
portes que devantla jurisdictioncomptente Convention sont, en ce qui concerne la

de l'Etat requrant. France, le Ministre des Fnances (Direction
Gnrale des Impts) et, en ce qui concerne

Article 26 l'Italie, le Ministre des Finances (Direction
Gnrale des Impts directs).

Ier. - Les autorits fiscales des deux Etats

contractants pourront arrter, de commun Article 28

accord, les rglements ncessares l'execu-
tion des dispositions de la prsente Conven- La prsente convention pourra tre tendue

tion. telle. quelle, ou avec les modifications
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ncessaires, aux territoires franais d'outre- Toutefois, pour les impts perus par voe
mer qui peroivent des impts de caractre de retenue la source sur les clividendes et

analogue ceux auxquels s'applique ladite ntrts viss aux articles 8 et 9, elles
Convention. s'appliqueront pour la premire fois aux

Les conditions et les modalits de l'extension produits dont la mse en paement intervien-
seront fixes dans un change de notes diplo- dra aprs l'expiration d'un dlai de trois

matiques entre les deux Etats. mois compt partir de cet change.
A tout moment aprs l'expiration d'une p-
riode d'un an partir de l'entreen vigueur Article 30
de l'extension notifie conformment aux

dispositions de l'alina qui prcde, chacun La prsente Convention restera en vigueur
des Etats contractants pourra, moyennantun aussi longtemps qu'elle n'aura pas t

pravis de six mois notif par la voie diplo- dnonce par l'un des deux Etats contrac-

matique, fair cesser pour la fin de l'anne tants.

civile l'application de la prsente Conven- Chaque Etat pourra, moyennant un pravis
tion l'gard de tout territoire auquel elle de six mois notif par la voie diplomatique,
aura t tendue. La Convention s'appli- la dnoncer pour la fin de l'anne civile

quera pour la dernire fois dans ledit terri- partir de la cinquime anne suivant celle de
toire suivant les prvisions de l'article 30 la ratification.
ci-apres. Dans ce cas, la convention s'appliquera pour
A moins que les deux Etats ne soient ex- la dernire fois aux impts dus sur les revenus

pressment convenus de dispositions con- affrents soit l'anne civile pour la fin de
traires, la dnonciation de la prsente Con- laquelle la dnonciationaurat notifie soit
vention en vertu de l'article 30 mettra fn aux exercices clos au cours de ladite anne.

l'application de cette Convention en ce qui Toutefois, pour les impts perus par voie
concerne tous les territoires auxquels elle de retenue la source sur les dividendes et

aurat tendue dans les conditions prvues ntrts viss aux articles 8 et 9, elle S'appli-
par le prsent article. quera pour la dernire fois aux produits dont

la mise en paiement interviendra au plus
Article 2g tard le 3 I dcembre de l'anne civile pour la

fin de laquelle la dnonciation aura t
Ier. - La prsente Conventionest rdige notife.

en langues franaise et italiennc, les deux
textes faisant galement foi. Elle sera ratifie Article 3
et les nstruments de ratification seront

changs Koine dans le plus bref dlai Les dispositions de la Convention signe
possible. entre la France et l'Italie le I6 juin I930 pour
(I) 2. - La Conventionentrera en vigueur viter les doubles impositions et rgler cer-

ds l'change des instruments de ratifica- taines autres questions en matire fiscale
tion et ses dispostions s'appliquerontpour la s'appliquerontpour la dernire fois:
premire fis aux impts dus sur les revenus I aux impts perus par voie de retenue

affrents soit l'anne civile de cet change, la source sur les revenus viss l'article 29,
soit aux exercices sociaux ouverts au cours 2, I

o de la prsente Convention,dont la mise
de ladite anne. en paiement interviendra au plus tard
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l'expiration du dlai de trois mois prvu dispositions , de leur 10i interne respective,
audit article; commedes biens immobiliers,pourl'applca-
2 aux autres impts sur les revenus, en ce tion de l'article 4 de la convention, les droits

qui concerne l'imposition des revenus pro- sociaux possds par les associs ou action-

duits soit pendant l'anne civile prcdant naires dessocitsquiont, en fait, pour unique
celle de l'change des instrumentsde ratifica- objet, soit la construction ou l'acquisition
tion, soit pendant les exercices clos au cours d'inmeublesou de groupes d'immeubles en

de ladite anne. vue de leur division par fractions destines
tre attribues leurs membresenproprit

PROTOCOLE ou enjouissance,soitlagestionde ces immeu-
bles ou groupesd'immeublesainsidiviss.

Au moment de procder la signature du

prsentavenantconclu ce jour entre la France II. - Dans le cas o l'une des deux hautes
et l'Italie pour modifier et complter la parties contractantes apporterait des change-
convention signe le 29 octobre I958, les mentssalgislationfiscale, les rajustements
plnipotentiaires des deux Etats sont con- des dispositions de la convention seraient

venus des dispositions suivantes, qui forme- effectus, dans l'esprit de celle-ci, par accord
ront partie intgrante de ladite convention: entre les deuxEtats.

Ces accords modificatifs ou complmen-
I. - Les deux Etats contractants se rservent taires feraient l'objet de notes changes par

le droit de considrer, conformment aux la voie diplomatique.
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TEXT OF THE TURNOVER TAX LAW I968
(TAX ON VALUE ADDED)*

-- --unofficial translation
e

For a detaileddescription,see the artide by A.E. de Moor on page 297 of the JulyAugustSep-
tember issue 1969 of the Bulletin for InternationalFiscalDocumentation

CHAPTER I a. the transfer of ownership of goods
resultingfrom an agreement;

IntroductoryProvisions b. the delivery of goods resulting from a

hire-purchaseagreement;
Section c. the delivery of goods by the person

A tax, referred to as turnover tax, shall be who has manufacturedthe goods;
imposedin respectof: d. the transfer of ownership of goods
a) the supply of goods and services, within resulting from a requisition by or on

the Kingdom, by entrepreneurs within the behalfoftheGovernment;
scope oftheirbusiess; e. the transfer of goods, as a result of

b) importationofgoods. which they cease to form part of the

entrepreneur'sbusinessassets;
Section 2 f. the transfer of ownership of goods

The tax in respect of goods supplied and forming the subject of an agreement
services rendered to the entrepreneur and of under which these goods are incorporated
imported goods ntended for him shall be into other goods;
deducted from the tax due in respect of the g. the use of goods for purposes other

goodsand servicessuppliedby him. than business, as a result of which they
cease to form part of the entrepreneur's
business assets;

CHAPTER II h. The use for business purposes of goods
manufactured in the entrepreneur's own

Levy in respect of Deliveries and the Rendering establishment in those cases where, if the

of Services goods had been purchased. from an

entrepreneur, the tax levied on those
Part goods would not qualify for deductioni

TaxableEvent full or in part; any goods manufacturedon

Section 3 * Law of 28th June I968, Staatsblad hetvan

I. The delivery ofgoods shall be understood Koninkrk der Nederlanden (official Journal
to mean: of the Kingdom of the Netherlands) 329.
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the instructions of the entrepreneur, who 2. In order to avoid serious disturbances in
supplies materials for this purpose, shall the conditionsofcompetition, the render-
be deemed to be identical with goods ing of services shall also be understood to

manufactured n the entrepreneur's own mean activities, to be designated by Our
establishment. Minister, performed by entrepreneurs

2. The delivery of goods shall also be within their business, in cases where, if
understood to mean the establshment, these entrepreneurs were to have the
assignment, alteration and cession of aforesaid activities performed by other
corporeal rights, with the exception of entrepreneurs, they would not be able to

mortgageand ground rents, to immovable claim relief in respect of the tax, either in
property, provided such rights have been full or in part.
establishedfor a fixed period ofat least ten 3. Paragraph two shall apply, mutatis

years. mutandis, to activities performed by
3. Ifagreementsare concludedby more than partes other than entrepreneurs; when

one person, resulting in an obligation to activities are so designated, the parties
supply the same goods, and these goods performingsuch activitiesshall be consider-
are subsequently delivered by the first ed as entrepreneurs.
person to the last purchaser direct, the
goods shall be deemed to have been Section 5
suppliedby everyone ofthosepersons. Goods shall be understood to mean all

4. Any goods sold at an auction shall be corporealproperty.
deemed to have been supplied to, and
subsequently supplied by, the auctioneer. Section 6
Subject to conditions to be lad down by I. The place where a delivery is effected shall
Our Minister, this provision shall not be deemed to be:
apply to auctions that have submitted a a. if the goods are being transported in
request to this effct. connection with tle delivery thereof, the

5. Any goods supplied and servces rendered place where transportationbegins;
through the intermediaryof an agent or b. in other cases the place where the
similar entrepreneur,who concludesagree- goods are at the time ofdelivery.
ments in his own name but on the 2. The place where a service is renderedshall
instructions and for the account of some- be deemed to be:
one else, shall be deemed to have been a. if the service is rendered by an entre-

supplied or rendered to, and subsequently preneur residing or domiciled within the
suppliedor renderedby, that entrepreneur. Kingdom, the place where the entrepre-

6. The assignment of ownership by way of neur resides or is domiciled;
security and the reassignnent thereofshall b. if the service is rendered by an entre-

not be deemed to constitutea delivery. preneur not residing or domiciled within
the Kingdom:

Section 4 i) from a permanent establishmentsituat-
I. The rendering of services shall be under- ed within the Kingdom, the place where

stood to mean t:he performance of any such establishmentis situated;
acts, other t:han the supply of goods, ii) not from a permanent establishment
renderedagainstpayment. situated within the Kingdom to an entre-

July, August, SeptemberSupplement Bulletin Vol. xxm, No. 7,8,9, I969 D/E3juillet, aot, septembre



NETHERLANDS: TAX ON VALUE ADDED

preneur residing or domiciled there, or a Part 2

body domiciled there within the meaning TaxBase and Tax Rates

of the General Government Taxes Law

(Staatsblad I959, 3oi), the place where Section 8

such entrepreneur or such body resides or I.L The tax shall be calculated on the amount

is domiciled; payable.
iii) in other cases the place where the 2. The amount payable shall be understood
service is actuallyrendered. to mean the total sum-or, in the event

3. Notwithstanding the provisions of para- that the consideration does not consist of

graph two, the rendering of a service an amount in money, the total value ofthe

consistjng of the transportationofpersons consideration-chargedon account of the
or goods shall be deemedto be renderedat delivery or servce rendered, excluding
the actual places where the transportation turnover tax. In the case where a larger
takes place. amount is paid for the deliveryor service

rendered than is charged, the amount

Section 7 actually paid and not the amount charged
I. An entrepreneur is anyone conducting a shallbe regardedas the amountpayable.

business independently. 3. Subject to conditions to be laid down by
2. Whenevermention is made in this Law of Our Minister, in cases where movable

a business, this shall be understood to goods are delivered against goods of the
include the carryingon ofa profession. same kind received in exchange, the value

3. Our Miister may decide that public of tle goods received in exchange shall
bodies which, in a capacity other than that not be includedin the amountpayable.
ofentrepreneur, render services which, by 4. In respect of supplies as referred to in

their nature, could also be performed by section 3, paragraph one, letters g and

entrepreneurs, shall be consdered as h, the amount payable shall be the cost of

entrepreneurs in respect of those services. purchasing or producing the goods,
4. A lessor as referred to in section I I, sub b excluding turnovertax.

(3) shall in all cases be considered as an 5. In respect of services rendered as referred

entrepreneur. to in section 4, paragraphs two and three,
5. Subject to conditions to be laid down by the amount payable shall be the cost price

Our Minister, bodies within the meaning ofthe services,excluding turnovertax.

of the General Government Taxes Law 6. We reserve the rght to issue general
which, in a capacity other than that of administrativeorders stipulating:
entrepreneur, perform tasks on behalf of a. to what extent discounts for cash

entrepreneurs who would have been able payment, the cost of packaging, freight
to clain tax relief in respect thereof by and insurance charges, advance payments
virtue of secton I5 if such tasks had been for taxes and other sums and similar items

performed on their behalf by an entre- shall be excluded from the amount pay-

preneur, may be considered as entre- able;
preneurs in respect ofthose tasks. b. in the case ofpropertyencumberedby

ground rents, rights of emphytensis (erf-
pacht), superficies (opstal) or hereditary
tenure (beklemming), fiats, membership
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rights, and the like, to what extent the a. the delivery of immovable property,
fixed charges attaching thereto shall be with the exception of delivery by the
included in the amountpayable; entrepreneur who has constructed the
c. in the case of property encumbered property as well as of any subsequent
with rights of emphytensis (erfpacht), supplies of the property concerned, where

superficies (opstal) or hereditary tenure tax relief has been claimed, either in full

(beklemming), to what extent the anount or in part,n respectoftheprevious supply;
payable shall be reduced by the fixed b. the leasing and letting of immovable

chargesattaching to those rights. property,with the except:ionofi

i) leasing of machinery and business
Section 9 installations;

I. The tax shall amount to I 2 per cent. ii) letting within the scope of the hotel,
2. Notwithstanding the provisions of para- boardng-house, camping and holiday

graphone, the tax shall amount to: business, to persons only staying for a

a. 4 per cent in respect of deliveries of shortperiod oftime;
goods and the rendering of services as iii) letting to entrepreneurs who use the
referred to in Table I annexed to this Law; immovable property in their business,
b. zero in respect of deliveries of goods provded that the lessor has submitted a

and the rendering of services as referred request to that effect to the Inspector and
to in Table II annexed to this Law, provid- fulfls the conditions to be laid down by
ed that the conditions to be laid down by Our Minister;
Us, by means of a general administrative the rent:ing ofgoods shall also be understood

order, have been fulflled. to include any other manner in which goods
may be made available for use, other than

Section lo for a fixedperiodofat least ten years;

Ifgoods are delivered for the manufactureof c. the provision of food and drink by an

which materials have been made available, entrepreneur running an institution with-
and if the percentage of tax on the goods out making or intending to make any

exceeds that dueon the materials, thesuppler profits, as well as nursing or lookng after
of the goods, in cases to be designated by personsadmitted to such an institutionand
Us by means of a general administrative providing them wth medicine and

order, shall also be obliged to pay turnover dressings;
tax on the value of the materials made d. servces rendered to youth nd youth
available to hm up to a percentageamount- leaders by general youth work organiza-
ing to the difference between the two tions, recognized as such by the Govern-

percentagesreferred to above. ment;
e. servces-with the exceptionofprovid-

Part 3 ing admission to matches, demonstrations
Exemptions and the like-reridered by organizations

performing sports or promoting them, to

Section 1 their members, provided no profits are

Subject to conditions to be lad down by Us made or intended to be made on these

by means of a general administrative order, services;
the followingshall be exempt from tax: f supplesand services, to be designatedby
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Us by means of general administrative is subject to supervision by the State

orders, of a social or cultural nature, School Inspectorate or any other super-

provided the entrepreneur does not make, vision by or on behalf of the Minister
or intend to make, any profits and no responsible for the type of education
serious disturbance in the conditions of concerned;
competition is caused with regard to ii) types ofeducation to be designated by
entrepreneurs who do make, or intend to Us in a general administrative order,
make, profits; which order may stipulate that the
g. the services rendered by physicians, exempton shall only apply to entrepre-
psychologists, male arid female nurses, neurs who do not make or intend to make
speech therapists, midwives and physio- any profits on such education;
herapists; supplies and services rendered p. lectures and similar serices, in cases to

by dentists arid dental technicians; the be designated by Our Minister, provided
transportation of patients by ambulance; these are rendered against a consideration
h. the services rendered by undertakers; servingmainly to cover expenses;
i. the supply of coins which serve as legal q. the services of composers, writers,
tender in any country, as weil as the joumalstsand press photographers;
transfer of securities and other negotiable r. the delivery of goods whch are

instruments; employed in the business of the entre-

j. the granting of credit; the transfer, preneur exclusively or principally in
collection and payment of monetary behalfofexemptsupplies and services.

claims, including giro, cheque, and
currentaccount transactions; Part 4
k. insurance and the services rendered by Collection Procedure
insuranceagents;
1. games ofchance within the meaning of Section 1 2

section 2, paragraph one, of the Gaming I. The tax shall be levied on the entre-

TaxLaw (Staatsblad I96I, 313); preneur deliverng the good or rendering
m. the services rendered in postal, tele- the service.

graph and telephone communicationsand 2. If the entrepreneurdelivering the good or

the services, to be designated by Us in rendering the service does not reside or is

general administrative order, rendered by not domiciled within the Kingdom and

transport enterprises in behalf of those does not have any permanentestablishment
communicationsservices; there, and the party to whom the goods
n. radio and television transmssions by are supplied or the service is rendered is an

the Governmentand authorizedorganiza- entrepreneur residing or domciled within
tions, with the exception of advertising the Kingdom or a body domiciled there
transmissions; within the meaning of the General
o. the provisionofi Government Taxes Law, the tax shall be

i) education, by nstitutions ntended for levied on the party receiving the goods or

that purpose, as described in or by virtue the service.
of the laws regulating education which-
inasmuch as this does not apply to higher Section 13

education-according to legal provisions I. The tax shall fall due:
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a. n those cases where, in accordance used by the entrepreneurwitlin the scope
with section 35, an invoice has to be ofhis business.

submitted, at the time when the invoce s 2. No tax reliefshall be granted nasmuch as

submitted, or, if this is not done at the the goods and services are used in behalfof
correct time, on the last date by which the operations by the entrepreneur as referred

invoiceshould have been submitted; t0 in SeCtion II.

b. in other cases at the time when the 3. Our Ministershall issue further regulations
goods are delivered or the service is concerning tax relief in cases where the
rendered. goods and servces are also used for

2. Notwithstanding the provisions of para- purposes other than in the frameworkofa

graph one, the tax, or t:he relevant part business, or on behalfof performances as

thereof, shall fall due not later than the referred to in section I I. It may be stipulat-
time when the amount payable has been ed that no account shall be taken of the
receivedeither in full or in part. rctirement of goods used by the entre-

preneur in his business.
Section 14

The taxes falling due withina defnite period Section 16

shall be paid at the time the declaration is I. We reserve the right to exclude in

made. certain cases, either in full or in part, the
relief referred to in section I 5, paragraph

Section 15 one, in order to avoid a situationwhere the
I.L The tax referred to in section 2, in respect tax, in full or in part, is not levied on

of which the entrepreneur may claim goods and services which are used for

relief, shall be the following: maintaining a certain style of living, for
a. die tax charged, during the declaration satisfyingneedsofpersonsotherthanentre-

period, by other entrepreneursin respectof preneurs or on behalf of performances as

goods delvered and services rendered to referredto in section I I.L

the entrepreneur by means of an invoice 2. After the enactment of a decree issued by
made out in the prescribedmanner; Us by virtue of paragraph one, a bill
b. the tax whch has fallen due during the providing for the approval of that decree
declarationperiod: shall be subnitted forthwith to the

i) in respect of imported goods intended SecondChamberofthe States-General.
for the entrepreneur, provided the condi- 3. If the bill is wthdrawn or if one of the
tions to be laid down by Our Minister Chambers of the States-General resolves
have been fulflled; to reject it, Our decree shall be revoked

ii) by virtue ofsection I2, paragraph two, forthwth.
in respect of goods delivered and services

renderedto the entrepreneur; Section 1 7

) in respect of the employment by the If the tax for which relief can be claimed
entrepreneur of goods for business pur- exceeds the tax due during a certain period,
poses; t:he difference shall be refunded to the

v) in respcct of services rendered as entrepreneurupon his request.
referred to in section 4, paragraph two;
inasmuch as the goods and services are
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CHAPTER III Section 20

I. The tax shall amount to I 2 per cent.

Levy in respect of Imports 2. Notwithstanding the provisions of para-

graphone, the tax shall amountto:

Part 1 a. 4 per cent in respect of imported goods
TaxableEvent as referred to in Table I, letters a and c,

pertainingto this Law;
Section 1 8 b. zero in respect of mported goods as

Tle importation of goods shall be under- referred to in Table II, letter a, item 3,
stood to mean the bringing of goods into annexed to this Law, provided that the
free circulation. conditions to be laid down by Us, by

means of a general adniristrative order,
Part 2 have been fulflled.

TaxBase and Tax Rates
Part 3

Section 19 Exemptions
I. The tax shall be calculated on the amount

payable in respect of the delivery ofgoods Section 21

charged to the party for whom the latter The exemptions from mport duty as laid
areintended. down in sections 24, paragraphone, letter a,

2. The tax shallbecalculatedon the value for insofar as these relate to repairs ofgoods, 25,
customs purposes, if the goods are not 26, 27, 28, 3o, 3I, 32,33,34 and 35 of the

supplied or if the value for customs Tariff Decree I960 (Staatsblad 30) sha11

purposesexceedsthe amountpayable. apply mutatis mutandis, with the proviso
3. The value for customs purposes shall be that, wherever mention is made in those

understood to mean the value established provisionsofthe territoryoftheNetherlands,
according to the provisions governing Belgiunand Luxembourg,this shall be read

import duty, with the proviso that, as: the territoryoftheNetherlands.
wherever mention is made in those

provsions of the territory of the Nether- Part4

lands, Belgiumand Luxembourg,or ofthe CollectionProcedure

European territory of the Member States
of the European Communities, this shall Section 22

be read as: the territoryofthe Netherlatds. The General Customs and Excise Law

4- The amount payable or the value for (Staatsblad I96I, 3 I) shall be appliedi the
customspurposesshallinclude: same manner as if the taxes concerned were

a. the Dutch taxes and levies, with the mportduty.
exceptionoftumovertax;
b. the cost oftransportationto the place of Section 23

destination; I. Notwithstanding the provisionsofsection
c. the installation costs i cases where the 22, the tax in respect ofmports ntended

mported goods are supplied within the for designated entrepreneurs and bodies

meaning of section 3, paragraph one, within the meaning of the General
letter f Government Taxes Law, not being
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entrepreneurs, shall be levied on those an amount equal to the amount by which
entrepreneurs and bodies. The designa- the tax falls short fN.fis. 3000.

tion, whether or not upon a request to that 2. OUr Minister shall issue regulations con-

efect, shall be made by or on behalf of cerning the allocation of the reduction
Our Minister, on conditions to be laid referred to n paragraph one over periods
downby himor on his behalf ofthecalendaryear.

2. The tax shall fall due at the time when the 3. Our Minister shall issue regulations
goods are received following their im- accordng to which an entrepreneur who,
portation, and in any case not later than by virtue ofparagraph one, is not liable to

the eighth day after their importation. pay tax, may request exempton from the
3 . The tax falling due within a definite obligations imposed in or by virtue of

period oftime shal] be paid at the time the sections 34 and 35. In that event the
declarationis made. entrepreneur shall not make any nenton

of turnover tax on his invoice; nor shall
any refund be made to him under section

CHAPTER. IV I7.

4. The reduction referred to in paragraph
ExportationofGoods one shall not be applcable if in the

calendar year in question the entrepreneur
SeCtiOn 24 fails to fulfl the conditionslad down in or

Bodies within the meaning of the General by virtue of section 34, section 35 or

Government Taxes Law, not being entre- paragraph three.

preneurs, which export goods in an unused
condition or store them n a bonded ware- Part 2

house shall, at their request, be granted a Paymentbasedon Cash Receipts
refundofthe tax paidon such goods.

Section 26
Our Minister may issue regulationswhereby

CHAPTER. V designated entrepreneurs, who do not as a

rule deliver goods or render services to

Special Provisions entrepreneurs, shall be obliged to pay the
tax due on delveries and services at the time

Part 1 when the amount payable is received; the
Tax Reductions (SmallEntrepreneurs) tax shall then be calculated on the payment

received.
SeCtion 25

I. If an entrepreneur is a natural person and Part 3
the tax due fron him within a calendar RegulationsconcerningAgriculture
year, after applicationofthe reliefreferred
t0 in SeCtion IS, does not exceed N.ffs. Section 27
I 800, this amount shall be reduced by I. Farmers, livestock owners, horticulturists
N.s. I200, but in no instance by more and foresters shall not be considered as

than the amount of the tax. If the tax entrepreneursprovidedtheir deliveriesand
exceeds N.fls. I80O, it shall be reduced by services renderedconsistexclusivelyof:
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a. deliveries of goods as referred to in in section 2, paragraph one, of the Tobacco
Table I, letter a, which theyhave produced Products Excise Law (Staatsblad I964,
or bred n their capacity as mentioned 208), shall be applied n the same manner as

above; the regulationsapplicable to that excise duty,
b. deliveries of used equipment and other with the proviso that the rate of tax shall

goods used in ther business; amount to12/112ofthe retail price subject to

c. other deliveries and services rendered, excise duty. The reliefreferredto in section

the total amount payable in respect of I5 shall not be granted in respect of this tax.

which does not exceed N.fs. IO,000

annually.
2. Entrepreneurs to whom the persons CHAPTER. VI

refrred to in paragraph one, letter a,

deliver goods may clain reliefof 4/104 of Special Provisions

the amount charged to them by virtue of
section I 5- Section 29

3 The persons referred to in paragraph one I.L Upon submission of a request, a refund

may make a request of the Inspector to be shall be made of tax in respect ofdelivery
considered as entrepreneurs. If this request and services, inasmuch as the amount

is granted, their qualification as entre- payable:
preneur shall be deemed to continue until a. has not been andwillnot be received;
notice of ternination is given by the b. is restituted because a reduction has

interested party, but in any case for a been granted on the amount payable or

nininum period of five years; in that because the goods have been returned

case paragraph two shall not be applicable. unused.
A renewed request can only be granted 2. The amount of tax relief clained by an

five years from the time notice oftermina- entrepreneurin accordancewitl section I 5

tion was given. The Inspector'sdecisionon shall become due in the form of tax at the

a request shall be given in the form of an time when, and inasmuch as, it can be

order. reasonably assumed that the entrepreneur

4. Section 25 shall not apply to farmers, willnotpay, or not pay in full, the mount

livestock owners, horticulturists and for- payable to which the tax related, or if the

esters delivering goods as referred to in amountpayable has been refunded to him.

Table I, letter a, wlich theyhave produced The tax shall become due in any event

or bred. two years from the time of maturity of

5. Our Minister may issue further regula- the amount payable, inasmuch as it has

tions with regard to the application of not been settled by that time. The tax

this section. falling due shall be paid in accordance
withsection I4

Part 4 3. We reserve t:he right, by means of a

Tobacco Products general administrative order, to declare

paragraphs one and two to be inapplicable
Section 28 to amounts which have not been paid or

The tax in respect of the delivery and im- received, as the case may be, as a result of

portation of tobacco products, as referred to a cash discount.
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Section 30 Section 34
Upon submssionof a request, a refund shall Subject to regulations to be issued by Our
be made ofthe tax relating to the deliveryof Minister, entrepreneurs shall bc obliged to

goods, in cases to be designated by Us in a keep records of the goods delivered and the
general administrative order, in which no services rendered by them and to them, as

turnover tax is levied on imports of such well as ofimportedand exportedgoods.
goods, and subject to conditions to be laid
down in that respect. Section 35

I. With regard to the goods delivered and
Section 3 the servces rendered to another entre-

In the event of the assignment of an enter- prencur, entrepreneurs shall be obliged to

prise, or a part thereof, to a party continuing submit a numbered and dated invoice
the enterpriseor the relevantpart thereof, no stating clearly and specifically:
tax shall be levied in respect of the deliveries a. the day on which the goods were

and services constituting the assignment, deliveredor the service rendered;
subject to conditions to be laid down by b. the name and address of the entre-

Our Minster. preneur delivering the goods or rendering
the service;

Section 32 c. the name and address of the entrepre-
An entrepreneur residing or domiciled neur to whom the goods are delivered or

within the Kingdon shall be deemed to the service is rendered;
deliver goods and render services within the d. an explicit description of the goods
Kingdom, inasmuch as his books and records deliveredor service rendered;
do not prove the contrary. This provision e. the quantityofthegoods delivered;
shall also apply to an entrepreneurwho has a f. the amountpayable;
permanent establishment within the King- g. the amount of tax due in respect of the
dom, inasmuch as goods are delivered, or supply or service. No mention of any
services rendered, from that establishment. other anountoftaxshall be made.

2. The invoice shall be submitted before the
Section 33 I 5th day of the month after which the

I. A request for a reftnd of tax shall be goods were delvered or the service was

submittedsimultaneouslywth the declara- rendered.
tion over the period during which the 3. If the entrepreneur has agreed that the
claim to a refund has arisen. amount payable for the goods to be

2. In those cases where no declaration delivered or services to be rendered by
according to section I 4 is to be submitted, him to another entrepreneur is to be
a request for refund shall be made by settled in advance, either in full or in
means of a declaration form to be deter- instalments, an nvoice made out in
mined by Our Minister. This declaration accordance with paragraph one shall be
should be submitted within three months submitted prior to the date ofmaturity in
from the end of the quarter during which respect of every payment or instalment
the claim to a refundhas arisen. payment.

3. The Inspector's decision on a request shall 4. The entrepreneur shall be obliged to

be givenn the form ofan order. retain a duplicateofthe invoice submitted.
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5. Our Minister may grant exemption from CHAPTEK VII

the obligations laid down in this section to

certain entrepreneurs or groups of entre- Collection

preneurs.
Section 40

Section 36 The collection of arrears shall be carried out

Sections 25, paragraph three, and 29, i accordance with the provisons applying
paragraph one, of the General Government to the collecton of drect taxes, with the
Taxes Law shall apply mutatis mutandis, if exceptionofland tax.

the obligations laid down in or by virtue of
sections 34,35 and 39 have not been per- Section 41

formed in full. The arrears shall be payable one month
from the date ofthe assessment.

Section 37

Anyone who ndcates, on an nvoice, an

amount of turnover tax in excess of that CHAPTER. VIII

falling due, other than by virtue of this
section, shall be liable to pay the amount of Penalties
tax indicated at the time he submits that
invoice; he shall be obliged to pay hs tax in Section 42

accordancewith section I4. Anyone failing to fulfil the obligations laid
down in sections 34,35 or 38, or contraven-

Section 38 ing a provision contained therein, shall be

It shall be forbidden for an entrepreneur to fined a sum not exceeding five thousand

offer goods and services to parties other than guilders.
entrepreneurs and public bodies at prices
with an indication to the effect that the
turnovertax is not includedin the prices. CHAPTEK IX

Section 39 TransitionalandFinal Provisions

We reserve the right to issue, by means of a

generaladministrativeorder: Section 43
a. further regulatons deviatng, f neces- I. Any entrepreneur who, on Ist January,
sary, from the provisions of this Law, I969, holds a stock ofunused goods, other
whch may facilitate the collection of the than goods that are to be used in hs

tax; business, shall be granted a refund of the
b. other regulations, wthin thescope of turnover tax-other than that referred to

this Law, supplementary to the subjects in section I, paragraph one, of the Law of
dealt wthunder this Law. I3th December, 1967 (Staatsblad6I4)-

paid in respect of these goods and of the
raw and auxiliarynaterials used in manu-

facturing these goods. The refund shall
include the tumovertax paid on the goods
used in the business and the services used in
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manufacturing the goods held in stock, b. 60 per cent of the tax, f the goods are

provided the entrepreneur exports the suppliedor mportedn I970;

goods, during that year, unused and n the c. 90 per cent of the tax, if the goods are

same conditionn wlfich they were on Ist supplied or mported in I97I.

January, I969. The entrepreneur must be 2. Paragraphone shall not apply to:

able to prove his right to a refund from his a. ships, with the exception of houseboats
books and records. and pleasurecraft;

2. Regarding the refund, Our Minister shall b. machinery and appliances for the
issue further regulations to enable the production and processng or finishing n

refund to be determined according to the manufacturing process of products n

general standards. the text:ile ndustry (with the exception of
3. A refund shall only be granted nasmuch machinery and appliances for spinning

as an entrepreneur, in the event ofdelivery synthetic or man-made textile materials
of the goods to him after 3 Ist December, and with the exception of spinnerets) and
I968, would be able to deduct the tax due the measurement, control and other
on them by virtue ofsecton I 5. ancillary apparatus for, or pertaining to,

4. A claim to a refund shall arise, as to one- such machinery and appliances, as well as

fourth in each case, at the end of the the buildings in which the said goods are

second, third and fourth quarters of I969 employed.
and the first quarter of I97O. However, a 3. In cases where paragraph one has been
claim to a refund in respect of exports applied in respect of goods to be used in

shall arise at the end of the quarter during the entrepreneur's business and the entre-

which the goodswere exported. preneur subsequentlysupplies those goods,
a refund of 70, 40 or Io per cent of the

Section 44 tax due in respect of such supply shall be
i. In respect of the mportation n I969 of granted to the entrepreneur, dependng

goods brought into the Kingdom before upon whether such supply is effected in
ISt January, I969, a special consumption I969, I97O or I97I, subject to conditions to

tax shall be levied up to the amount that be laid down by Our Minister.
would have been due n the event of 4. Our Minister may raise the percentages
mportation in I968 by virtue ofsection I, referred to n paragraph one, with effect

paragraph one, of the Law of I3th from a date to be determined by him,
December, I967 (Staatsblad614). either in general or in respect of certain

2. The General Customsand ExciseLaw shall categories of goods, and adapt the

apply as if the tax referred to in paragraph percentages referred to in paragraph three
one were importduty. accordingly.

5. After the enactment ofan order ssued by
Section 45 Our Minister by virtue ofparagraph four,

i. Notwthstandingthe provisions of section a bill providing for the approval of that
2 and I 5, reliefin respectofgoodsntended order shall be submitted as soon as pos-
to be used by the entrepreneur in his sible, however within two months at the
business shall be restrictedto: latest, to the Second Chamber of the
a. 3o per cent of the tax, if the goods are States-General. If the bill is withdrawn or

suppliedor mported in I969; if one of the Chambers of the States-
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General resolves to reject it, the order shall b. the instruments whereby a parent
be revoked forthwith. assigns inmovable property to one or

more of his own children, children by
Section 46 marriage or foster children, if that

In I969, I970 and I97I the tax in respect of property is part ofand serves the purposes

the delivery and importation of both daily of enterprise belonging to that parent,
and non-daily newspapers by subscription which enterprise will be continued in full

shall, notwithstanding the provisions of by the child or children.
sections9 and 20,b zero.

3ItJ, Section 49
Iu'econ 47 I. The following amendmentsshall be made

I. In connectionv'ith the introductionofthis to the Alcoholic Substances Excise Law

Law, we reserve the right to adjust, where (Staatsblad I963,240):
necessary, the tariffs of section 3 of the A. Section 7, paragraphs one and two, to

TobaccoProductsExciseLaw. read as follows:
2. This adjustment in respect of the various Section 7

types of tobacco products shall be such i) The excise duty on alcohol to which
that, according to the distinctions made in alcoholic substances manufactured in this
section 2, paragraph one, of the Tobacco country are subject, shall be calculated on

Products Excise Law, the amount of the basis ofthe quantityofabsolutealcohol
excise duty payable on account of the contaned therein at a temperature of I 5

introduction of this Law shall be ap- degrees Centigrade, and shall amount to

proximatelyequal to the amount ofexcise N.fls. I,540 per hectolitre of absolute

duty due prior to its introduction. Further- alcohol.
more, in those cases where this is deemed ii) The excise duty on alcohol in respect of

necessary, these amounts may be rounded mported alcoholic substances shall a-

offby Us. mount, per hectolitre to N.fls. I 5.40 per

3. Section I6, paragraphs two and three, degree ofstrengthproof
shallapplymutatismutandis. B. In section 73, paragraph two, N.fls.

700 to be replacedby: N.fls. 770.
Section 48 2. Alcohol substances subject to excise duty

The following addition shall be made to on alcohol which, when this Law comes

section IOI, paragraphone, before part c, of into force, are anywhere other than i a

the Registration Law I967 (Staatsblad distllery, a distillery of the first category,

243) a warehouse or depot, and in respect of
a. the instruments whereby immovable which a refund may be claimed by virtue

property is assigned by an entrepreneur ofsection43, shall be liable to an additional
who is lable to pay tumovertax in respect assessmentofexcisedutyamountingto:

of such assignment, unless the property is a. N.fls. 70 per hectolitre of absolute
used in that entrepreneur's business and alcohol at a temperature of z5 degrees
the party to whom the assignment is made Centigrade, in respect of alcoholic sub-

may deduct the turnover tax, either in full stances subject to a limited exemption
or in part, by virtue of section I5 of the fromexciseduty;
TurnoverTax Law I968; b. N.fls. I40 per hectolitre of absolute
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St-
respect

: alcohol at a temperature of I 5 degrees are subject according to paragraph two,
Centigrade, in of other alcoholic whicheveris the higher.

. substances. 9. Anyonewho commits the offence refrred
3. Paragraphtwo shall not apply: to in paragraph eght with a view to

a. to alcoholic substances which are evading excise duty, either in full or in

completelyexemptfrom excise duty; part, or to aiding such evasion, shall ether
b. to chocolates, tablets, bars, etc. made of be sentenced to a maximum of two years
chocolate or other confectionery contain- imprisonment and fined a maximum
ing alcohol. amount of twenty ,thousand guilders or

4. Anyone who, by virtue of section 43, is ten times the amo
- of excise duty to

entitled to claim a refund of turnover tax which the goods ,r .bject according to

shall be oblged to declare, within two paragraph twO, whihever s the higher,
days from the date on which this Law co- or receive one of the sentences referred to

mes into force,thequantity,kind, strength, above.
and the quantity ofabsolutealcohol, ofthe IO. Our MinisterofFinanceshall be authoriz-
alcoholic substances subject to an ad- ed to issue regulations n implementation
ditional assessment, while at the same time ofthis section.

stating the placewhere they are stored.
5. The excise duty to which alcoholic Section 50

substances are subject by virtue of para- I. A tax, referred to as special consumption
graph two shall be payable by the person tax on passenger cars shall be mposed in
who, according to paragraph four, is respectofthe deliveryby the manufacturer
obliged to declare the same. within the Kingdom and the importation

6. The declarations shall be subject to ofpassengercars.

verification. 2. Passenger cars shall be understood to

7 The excise duty shall be determined by mean: motor vehicles on three or more

the Inspector and shall be paid as to one- wheels which, by virtue oftheir construc-

fourth in each case to a tax collector to be tion, can serve to transport persons by
designated by the Inspector, on the dates road, including so-called uti]ity cars and
when, by virtue of section 43, paragraph station cars, with the followingexceptions:
four, first sentence, a claim to a refund a. vehicles which normally accornmodate
arises. The excise duty shall be based on the more than eight passengers, excluding the
declaration, with due observation of the driver;
fndings of the verification. Ifno declara- b. vehicles which are obviously equipped
tion has been filed the excise duty shall be for the transportation of patients or

calculated according to the particulars prisoners;
available, established, f necessary, by c. vehicles which are obviously equipped
means ofan estmate. for use by the police or fire service, or for

8. Anyone who carries a stock of alcoholic nilitarypurposes;
substances which, in contravention of d. motor tricycles for use by nvalids.
paragraph four, have not been declared in 3. A manufacturer of passenger cars shall be
time shall be fined a maximumamountof understood to mean an entrepreneur
five thousand guilders or five times the bringing goods within the Kingdom nto
amount ofexcise duty to which the goods such a condition that they are to be
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regarded as passenger cars witlin the respectofsuchsupply.
meaningofparagraphtwo. 9. For the applicationof sections 52 and 53,

4. The special consunption tax shall be tle special consumption tax shall be

calculated on the amount that has been or consideredas tumovertax.

would be charged in the event of sale of Io. Sections 3, paragraphs one ard six, 6,

the car to a non-entrepreneur at the time paragraph one, 7, I2, paragraph one, I3,

when a certificate is issued in respect of I4, I8, 2I, 22,23,24, 32, 33, 39,40 and 4I

the notificationofa regstrationnumber as shall, as far as possible, apply mutatis

referred to in section 9 of the Road mutandis.

Traffic Law (Staatsblad I935,554), less For theapplcatonofsecton3, the bring-
I2/II2 of that amount on account of ing of goods into such a condition that

turnovertax ncludedtherein. they are to be regarded as passenger cars

5. We reserve the right to issue further within the meaningofparagraphtwo shall

regulations, by means of a general be consideredas manufacture.

administrative order, with regard to the

establishmentof the amountreferred to in Section 51

paragraphfour. r. The following addition shall be made to

6. The tax shallamount to I5 per cent. section 4 of the Financial Relationships
7. Without prejudice to the provisions of Law I96o (Staatsblad I96I,2I7),lettera:

paragraph six, the special consumption I4. the special consumption tax on pas-

tax shall amount to zero in respect of the senger cars;

supply of passenger cars exported by an 2. The following additioi shall be made to

entrepreneur, provided that the condi- section I59 of the Provincial Authorities

tions to be laid down by Us by means ola Law (Staatsblad I962, I7), the final full

general administrative order have been stop being replacedby a semicolon:

fulfilled. An entrepreneur exporting pas- n. the special consumption tax on pas-

senger cars in unused conditionshall, upon senger cars.

submission of a request and subject to a

similar reservation, be granted a refund of Section 52

the special consumption tax paid on those I. Anyonewho is obliged to deliver goods or

passenger cars. Export shall be deemed to render servces under an agreement
include storage in a bonded warehouse, if concluded prior to the entry nto force of

the goods are regarded after such storage an amendmentto the legislationregarditg
as icominggoodsi customsbond. turnover tax shall be entitled to reclaim

8. The turnover tax refud referred to in from the party to whom he has to deliver

section 43, shall be reducedby 1 3 per cent the goods or render the services, the

of the amount referred to in paragraph amount of tax levied on those goods or

four in the case of passenger cars held in services in excess of that due prior to the

stock by entrepreneurs other than the date of entry into force of such amend-

manufacturers of those passenger cars. ment. Any stipulationto the contraryshall

This reductionshall not apply in respect of be void.

passenger cars which are supplied to the 2. This section shall also apply to turnover

entrepreneur in a used condition, inas- tax falling due after applicationof section

much as relates to the turnover tax paid in I I,letterb (3).
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Section 53 tropical fruits, oranges, lemons and the

Anyone to whom goods are delivered or a like, with the exceptionofbananas;
servce s rendered under an agreement 7. cereals; flourpreparedtherefrom;
concludedprior to the entry into force ofan 8. vegetables, fresh, preparedor preserved,
amendnent to the legislation regarding as well as apple sauce;

turnover tax shall be entitled to reclaim, from 9. oatmeal,barley meal and comflakes;
the party that is obliged to deliver the goods IO. treacle and apple syrup;
or render the service, the amount of tum- II. jam, peanut butterandnatural honey;
over tax less than that which would have I 2. cheese;
been levied prior to the entry nto force of I3. coffee, coffee essence and coffee sub-
such anaendment. Any stipulaton to the stitutes;
contraryshall be void. I4. nl]k, including powdered milk with a

fat content of I.5% by weght or less
Section 54 and a fluid contentof 5% by weight or

I. The Tumover Tax Law I954 (Staats- less;
blad 558) and the Law of29thDecember, I5. all types of ginger cakes and ginger
I966 (Staatsblad 592) are hereby repeal- bread;
ed, except with regard to goods and I6. horses-with the exception of race

services already supplied and offences horses;
alreadycommitted. I7 milk porridge;yoghurt;

2. Our Minister shall be authorized to issue I 8. pulses, ncluding those not fit for human
further regulations with regard to the consumption;
transition. I9- vegetableplants for beddingout;

2o. poultry and other fowl and game, in-
Section 55 cluding tame rabbits, as well as parts

I. This Law shall come into force with thereof, fresh, prepared or preserved,
effct from Ist January, I969. clearlyintendedforhumanconsumption;

2. It may be cted as the TurnoverTax Law 2I. cattle, sheep, goats and pigs;
I968. 22. pork, fresh, preparedor preserved;

23 table vinegar;
24. tea;

Table I, Appendix 25 vermicelli, macaroni, spaghetti ad
to the TurnoverTax Law I968 noodles;

26. fish, shrimps, mussels, whelks and
a. I. potatoes; cockles as well as parts thereof, fresh,

2. butter, margarine, cooking and frying prepared or preserved, with the excep-
fat and other oils and fats suitable as such tion ofsmokedsalmon, caviar and other
for humanconsumption; types offish roe used as caviar;

3. all types of bread, rusks and rusk rolls 27. cattle, pig, sheep, goat and horse meat,

(beschuitbollen); fresh, prepared or preserved; sausage

4. chocolate and confectionery, inasmuch and other meat products prepared from
as customarilyused for sandwiches; the meats referred to above, including

5. eggs; liver paste, not made from goose or

6. fresh fruit-with the exception of duck liver; offal and ntestines from the
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animalsreferredto above; b. soaps, soap-containing washing a-

28. water; gents and synthetic washing agents in

29. a. sculptures and other objects ofplastic which the capillary-active components
art designed by artists which are not consist as to not more than 40% of
considered as mass-produced articles detergents and which are customarily
and, in the case of other objects of employed with an excess of water for

plastic art, which have been made by washing clothing and domestic textiles;
the artistwithhis own hands; c. dishwashing, rinsing/polishing and
b. paintings and drawings, framed or cleansing agents which are customarily
unframed,made by artists; employed witl an excess of water for
c. etchings, engravings, woodcuts and cleaning dishes and sanitaryfittings;
similar works ofart, framed or unfram- d. crystalsoda;
ed; e. aqueous solutions of alkali hypo-
d. groups of antiques not mentioned chlorite with a maximumactive chlori-
above, to be designatedby our Minister, ne content of I6 grams per IOO nlilli-

provided they are more than one hun- litres,
dred years old and inasmuch as they are subject to conditions to be laid down
not to be considered as mass-produced by our Minister with regard to the
articles; packaging;

30. books; daily and weekly papers, perio- 40. beet;
dicals, and other publications appearing 4I. agricultural and horticultural seeds,
at least three times annually; iasmuch as serving for the production

3 I. literature for the blind; Braille slates, of the articles mentioned in this Table,
Braille typewriters, and other Braille and oil seeds;
articles; 42- agriculturalmanureand fertilizers;

32. gas and electricity; 43 round timber;
33. medicineand dressings, to be designated 44. strawand cattle fodder;

by Us by means ofageneral adminstra- 45. flax;
tive order; 46. wool, raw and unwashed;

34. invalidcarriages;
35. artificial members; arm, hand, leg and b. I. clothingand shoe repairs;

foot protheses, leg irons and artificial 2. lending of books, daily and weekly
joints; artificial eyes and ears; face, nose papers, periodicals and other publica-
and larynx prheses; surgically im- tions appearing at least three times

plantedprotheses;hearingaids; annually;
36. kerosie, gas oil, fuel oil and other 3. the services renderedby bath-houseand

mineral oils within the meaning of swimming-pooloperators;
sections 4,5,6 and 7 ofthe Mineral Oils 4. advertisements in daily and weekly
ExciseLaw (Staatsblad I964,207); papers, periodicals aid other publica-

37. Postage stamps and old coins; tions appearing at least three times

38. coal, lignite, briquettes, cokes and peat; annually;
39. soap, viz.: 5. the services rendered by advocates and

a. domestic hard soap and soft soap attomeys-at-law in matters relating to

(yellow soap, green soap and the like); the law of persons 'and of family rela-
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tions, governed by Book I of the Civil Table II, Appendix
Code; to tle Turnover Tax Law I968

6. the services rendered by advocates and

attorneys-at-law in matters concerning a. I. ncoming goods in customs bond
persons of limited means for which a wthin the meaning of t:he General
fee is obtaiied from the State; Customsand ExciseLaw;

7. the provisonofheat; 2. goods exported by an entrepreneur or

8. acting as an intermedary in concluding stOred in a customs warehouse and
agreements for the delivery of goods regarded after such storage as incoming
mentionedunder a; goods in customsbond;

9- the transportationofpersonsby railway, SpecialProvision

tramway or trolleybus or on ferries, as This item shall not nclude goodswhich,
well as the transportationof persons as in cases to be designated by our Minis-
referred to in section r, letters g, h and i, ter, are exported as travellers' luggage
ofthe Passenger Motor Transport Law or as a shipment devoid of any com-

(Staatsblad I939,527); the transporta- merciai character;
tion ofpersonsby means ofhired cars as 3. ocean-going vessels, with the exception
referred to in section I, sub I, of the of pleasure craft, and aircraft to be used
aforesaid Law and the transportationof principally as a means of public trans-

persons by means ofaircraft if the place portationon internationalroutes;

ofdepartureand the place ofdestination
are situatedwithin the Kingdom; b. I. the services renderedin respect ofgoods

Io. the provision of facilities for camping, mentionedundera. I, 2 and 3;
within the scope of the camping and 2. the transportationof importedgoods to

holiday business, to persons only staying theirplace ofdestination;
for a short periodoftime; 3. the transportation of persons by means

II. the provision ofaccommodation,with- of ocean-gong ships or aircraft, if the
in the scope ofthehotel,boarding-house place ofdestinationor the placeofdepar-
and holiday business, to persons only ture is situated outside the Kingdom;
staying for a short periodoftime; 4. acting as intermediary in concluding

agreements if the party to whom the
c. during the years I969, I97o and I97I: service is rendered does not reside or is

I. fresh tropical fruits, oranges, lemonsand not domiciledwthin the Kingdom and
the like (wth the exceptionofbananas); does not have any permanent establish-

2. admissions to musical and theatrical ment there;
perfornancs (including operas, operet- 5. the services, the amount payable in
tas, dances, nne shows, reviews, respect of which is charged to a person
cabarets and circuses). who does not reside or is not domiciled

within the Kingdom and does not have
GeneralNote any permanent establishment there,

The prepared goods mentioned in the Table provided the said person or another to

do not include any goods prepared for use whom the servce s rendered does not

on the spot. have the benefit of that service wthin
the Kingdom
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TEXTE DE LA LOI RELATIVE LA TAXE SUR LE

CHIFFRE D'AFFAIRES 1968

(TAXE SUR LA VALEUR AJOUTE)*
traduction officieuse-**--

Pour une description ddtaille, voir l'article par A.E. de Moor la page 309 du numero juillet,
aot, septembre 1969 du Bulletin de DocumentatonFiscale Internationale

CHAPITRE I Article 3
I. Constituentdes livraisonsde biens:

Disposiiionsprliminaires a) le transfert de proprit de biens en

vertu d'u contrat;

Article b) la remise matrielle de biens en vertu

Sous la dnomination taxe sur le chiffre d'uncontratde location-vente;
d'affairesest perue une taxe frappant: c) la dlivrance faon de biens par celui

a) des livrasons de biens et des prestatons de quiafabriqulesbiens;
services, effectues l'ntrieurdu Royaume d) la transmission de la proprit de biens

par des entrepreneursdans le cadre de leur en vertu d'une rquisition faite par ou au

entreprise; nom de l'autoritpublique;
b) des importationsde biens. e) le transfert de biens la suite duquel

ceux-ci sortent du patrimoined'un entre-

Artide 2 preneur;

De la taxe due au sujet des livraisons de biens f)la transmission de la proprit de biens

et des prestations de services est dduite la qui font l'objet d'un contrat prvoyant
taxe ayant frapp les livraisons de biens l'incorporaton de ces biens un autre

effectues l'entrepreneuret les services qui bien;
lui sont rendus, ainsi que les importations de g) l'utilisation de biens des fns autres

biens quiluisont destins. qu'aux fins de l'entreprise, la suite de

laquelle ces biens sortent du patrirnoine
d'un entrepreneur;

CHAPITRE II h) l'utilisation pour les besoins de son

entreprise de biens produits dans l'entre-

Inposition des livraisons et des prestations de prise elle--mme dans les cas o, si les biens
services avaient t acquis chez um autre entre-

* Loi du 28 juin I968, Staatsblad van het
Section

Koninkrjk der Nederlanden(Journal officiel du
Acte imposable Royaume des Pays-Bas), 329.

** Commissiondes CommunautsEuropennes.
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preneur, la taxe grevant ces biens n'ouvri- conditions de concurrence,sont galement
rait pas ou pas intgralement droit considres comme prestations de services

dduction; sont assimils aux biens pro- les activits que notre Ministre dsignera,
duits dans l'entreprise elle-mme les biens exerces par des entrepreneurs l'int-

qui ont t fabriqus sur commande de rieur de leur exploitation, dans les cas

l'entrepriseavec des matriaux foumis par o ces entrepreneurs,s'ils faisaientexcu-

celle-ci. ter ces activits par d'autres entrepre-
2. Sont galement considre conme livrai- neurs, ne pourraient pas, ou pas int-

sons de bens l'tablissement, le transfert, gralement, dduire la taxe.

la modification et la cession de droits 3. Le paragraphe 2 s'applique de la mme

rels, l'exception des hypothqueset des faon en ce qui concerne les activts

rentes foncires,sur des bens immeubles, exerces par des personnes autres que des
la condition que le droit ait t tabli au entrepreneurs; en cas de dsignation de
moins pour une dure fxe de dix ans. ces activits (en vertu du paragraphe 2),

3. Si plus d'une personne concluent des les personnes qui exercent ces activts

contratscontenant l'obligationde livrer un sont considres comme entrepreneurs.
mme bien, lequel est ensuite remis direc-
tementpar la premirepersonneau dernier Article 5

acqureur, ce bien est cens tre livr par Sont considrs comme biens tous les biens

chacune de ces personnes. corporels.
4. Des biens commercialiss aux enchres

sont censs tre livrs au et ensuite par le Artide 6

titulaire de l'enchre. Sous des conditions I. Le lieu o une livraison est effectue, est:

fxer par notre Ministre, la prsente dis- a) dans le cas o le bien en rapport avec la

position n'est pas applicable aux titulaires livraison est transport, l'endroit o com-

d'enchres qui ont introduit une demande mence le transport;
cet efft. b) dans les autres cas, l'endroito le bien se

5. Des biens livrs et la prestation de services trouveau momentde la livraison.
rendus par l'intermdiaire d'un commis- 2. Le lieu o une prestation de services est

sionnaireou d'un entrepreneurDsimilaire, efctue,est:

qui conclut des contrats en son propre a) dans le cas o la prestation de services

nom, mais sur l'ordre et pour le compte est effectue par un entrepreneur qui a

d'un autre, sont censs tre livrs ou rendus, son domcle ou qui est tabli 1'ntrieur
et ensuite par cet entrepreneur. du Royaume,l'endroito 1' entrepreneur

6. Le transfert de proprit titre de caution a son domicileou est tabli;
et le retransfert ne constituent pas des li- b) dans le cas o la prestation de services

vraisons. est effctuepar un entrepreneurDqui n'a

pas son domicile l'ntrieurdu Royaume,
Article 4 ou qui n'y est pas tabli:

I. Constituent des prestations de services I. partir d'un tablissement stable situ

toutes les oprations qui ne sont pas des l'intrieur du Royaume, l'endroit o

lvrasons de bens et qu sont effectues l'tablissementest situ;
titre onreux. 2. nonpas partird'un tablissementstable

2. Ain de prvenir de graves distorsions des situ l'ntrieur du Royaume, a un
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entrepreneur, ayant son domicile ou Section 2

tant tabli l'itrieurdu Royaumeou Base et taux d'imposition
un organisme au sens de la Algemenewet

inzakerksbelastingen(Stb.I959,30I)qui Article 8

y est tabli, l'endroito ce dernier entre- I. La taxe est calculesurla rmunration.
preneur a son domicile, ou l'endroito il 2. La rmunrationest le montant total - ou,
ou cet organismeest tabli; dans la mesure o la contre-prestatonne

3. dans les autres cas, l'endroitolapresta- consiste pas en une somme d'argent, la
tion de services est effctivementeffectue. valeur totale de l contrepartie -, qui est

3. Par drogationau paragraphe 2, la presta- port en compte du chefde la livraisonou

tion de services consistant en transport de de la prestation de services, la taxe sur le
personnes ou de biens est effectue sur les chiffre d'affaires non comprse. Dans les
territoires o l'action du transport est cas o il est acquitt plus pour la livraison
efectueen fait. ou la prestation de services que ce qui at

port en compte, ce qui a t acquitt se

Article 7 substitueau montantport en compte.
I. Est considr comme entrepreneur,qui- 3- En cas de livraison d'un bien meuble en

conque exploite d'une faon indpendante change d'un bien de la mme espce, la
une entreprise. valeur du bien chang n'est pas comprise,

2. O il est question d'entreprise dans cette sous des conditions fixer par notre

loi, cela englobegalementl'exerciced'une Ministre,dans la rmunration.
profession. 4. Pour les lvraisons vises l'article 3,

3. Notre Ministre peut prescrire que des paragraphe i, littera g) et h), la rmun-
organismes de droit public qui, autrement ration est dterminepar les cots de l'ac-
qu'en tant qu'entrepreneur, effectuent quisition ou le prix de revient de ces biens,
des prestations de services, qui par leur la taxe sur le chiffre d'affairesnon compr-
nature peuvent galement tre effctues se.

par d'autres entrepreneurs soient consi- 5. Pour les prestations de services vises
drs comme entrepreneurs en ce qui l'article 4, paragraphes 2 et 3, la rmun-
concerneces prestations. ration est dtermine par le prix cotant

4. Le bailleur vis l'article II, littera b), de ces prestations, la taxe sur le chiffre
3., est toujours cosidr comme entre- d'affairesnon comprise.
preneur. 6. Nous Nous rservons de dterminer par

5. Sous des conditions fixer par notre arrt dans quellemesure:

Ministre, des organismes au sens de la a) le rabais pour paiement comptant, les
Algemene wet inzake rijksbelastingen cots d'emballage, de frt et d'assurance,
qui, autrement qu'en tant qu'entrepre- des avances d'impts et autres montants

'

neur, effectuent des prestations au profit assiniler ceux comptabiliss dans des
d'entrepreneursqui, en vertu de l'article comptes de passage ne font pas partie de la
I5, auraientpu dduire la taxe si ces presta- rmunration;
tions avaientt effectues leurprofitpar b) l'gard de la propritgreve de rente

un entrepreneur, peuvent tre consid- foncire, des droits d'erphytose ou de
rs comme entrepreneursen ce qui con- superficie (opstal et beklemming), des
cerne ces prestations. appartements,des droits d'affiliationet des
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droits similaires, les charges qui y sont de ce bien a t ddute intgralement ou

lies font partie de la rmunration; partiellement;
c) dans le cas de la proprt greve d'un b) la location (y compris l'affermage) de

droit d'emphytose ou de superficie biens immeubles, l'exceptionde:

(opstal et beklemming), la rmunra- I. la locationde machines et d'installations
tion est diminue des charges lies ces d'exploitation;
droits. 2. la location dans le cadre de l'industrie

htelireou dans celui de l'exploitationde
Article g pensions, camps et lieux de vacances, des

I. La taxe s'lve I2'0. personnes qui n'y sjournent que pendant
2. Par drogation au paragraphe I, la taxe une brve priode;

s'lve: 3. la location des entrepreneursqui utili-

a) 4% pour les livraisons de biens et les sent le bien imneuble comme moyen

prestations de services, figurant dans le d'exploitation, condition que le bailleur
tableau I joint la prsente loi; ait introduit une demande cet effet

b) o% pour les livraisons de biens et les auprs de l'inspecteuret respecte les condi-

prestations de services, figurant dans le tions fixerpar notre Ministre;
tableau II joint la prsente loi, condition Par location de biens, il faut galement
que soient remplies les conditions que entendre tout autre forme par laquelle des
Nous dtermineronspar arrt. biens sont mis la disposition pour l'usage,

autrement que pour une dure fixe de Io ans

Artide o au moins;
Si, en cas de la livraison d'un ben pour la c) la fourniture de boissons et de repas par

fabrication duquel des matires ontt con- un entrepreneur qui exploite un tablis-

fles, le taux de taxation pour le bien est sement par lequel il ne recherche ni ralise

plus lev que celui applicable aux matires, de bnfice, ainsi que la fourniture de

celui qui effectue la livraison doit, dans les soins, de mdicamentset d'objets de panse-

cas que Nous dterminerons par arrt, en ment des personnes hberges ou hospi-
mme temps la taxe sur le chiffre d'affaires talises dans un tel tablissement;
calculesur la valeur des matiresconfies se- d) la prestation de services la jeunesse et

lon un taux correspondant la diffrence aux chefs de mouvements de jeunesse par

entre les deux tauxviss ci-dessus. des organisations d'oeuvre gnrale de

jeunesse, reconnues comme telles par les
Section 3 pouvoirspublics;

Exonrations e) la prestation de services - l'exception
de la fourniture d'accs des compti-

Article tions, manifestations, etc. - effectue par

Sont exonrs de la taxe, sous Jes conditions des organisations qui s'assigtent conme

que Nous dtermineronspar arrt: but l'exercice ou la promotiondu sport,

a) la livraison de biens immeubles, leurs membres, condition qu'aucun
l'exception de la livraison par l'entrepre- bnfice ne soit recherch ni ralis avec

neur qui a fabriqu le bien, ainsi que des ces services;
livraisons suivantes du bien pour le cas o f) les livraisonset les prestationsde services

la taxe ayant grev la livraison prcdente de nature sociale ou culturelle, que Nous
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dsignerons par arrt, condition que 1' soumis, en vertu des prescriptions lga-
entrepreneurne recherche ou ne ralise les, la surveillance scolaire du Royau-
aucun bnfice et qu'aucune perturbation me ou toute autre surveillanceexerce
srieuse des conditions de concurrence ne par le Ministre ou au nom du Ministre
se produise l'gardd'entrepreneursqui charg de l'enseignementconsidr;
recherchentou ralisentdes bnfices; z. l'enseignement que Nous dsignerons
g) la prestation de services par des mde- par arrt et par lequel il peut tre

cins, des psychologues, des infrmiers et prcis que l'exonration ne s'applique
des infrmres, des spcialistes en logo- qu' l'gard des entrepreneurs qui ne

pdie,des sages-femmes, des spcialistes en recherchentou ne ralisent aucun bn-
physiothrapie; les soins et livraisons fice par cet enseignement;
effectuspar des dentistes et des techniciens p) les conferences et similaires dans les
dentaires; le transport de malades par am- cas que notre Ministre dsignera, condi-
bulancesautomobiles; tion que la rmunrationserve principale-
h) les prestations de services par des entre- ment couvrir les frais;
prises de pompes funbres; q) les prestations de services effctues par

i) la livraison de monnaes ayant dans un des compositeurs, des crivains, des jour-
pays quelconque la qualit de moyen de nalstes et des photographesde presse;

paiement lgal, ainsi que la cession d'effets r) la livraison de biens qui ontt utiliss
et autres valeurs; dans l'entreprise par l'entrepreneur ex-

j) l'octroi de crdits; le transfert, la percep- clusivement ou principalement pour des
tion et le paiementde crancesen argent, y oprationsexonres.

compris les oprations de virements, ch-
ques et comptes-courants; Section 4

k) les assurances et la prestation de services Modalits de perception
par des intermdiaires auprs des assuran-

ces; Artide 12

1) les jeux de hasard au sens de l'article 2, I. La taxe est perue auprs de l'entrepre-
paragraphe x, de la Wet op de kansspel- neur qui effectue la livraison ou la pres-

belasting(Stb. I96I, 313); tation de services.

m) les prestations de servces effctues 2. Au cas o l'entrepreneur qui effctue la
dans le cadre du trafic postal, tlphonique livraison ou la prestation de services n'a
et tlgraphique,ainsi que les services, que pas son domicile ou n'est pas tabli
Nous dsignerons par arrt, effectus l'ntrieur du Royaumeet n'y possde pas

pour les besoins de ces oprations; un tablissement stable et si celui qui
n) les missions de radio et de tlvisiondu la livraison est effectue ou la prestation de
Royaume et des organismesy habilits, services est rendue est un entrepreneur
l'exceptiondes missionspublicitaires; ayant son donicile ou tant tabli l'in-
o) I.1'enseignementdispenspardestablis- trieur du l.oyaume ou un organisme au

sements destins cette fn, comme il est sens de la Algemene wet inzake rjksbe-,

dini par ou en vertu des lois concou- lastingen qui y est tabli, la taxe sur le
rant la rglementation de l'enseigne- chiffre d'affaires est toutefoisperue auprs
ment qui - pour autant qu'il ne s'agisse de celui qui la livraisonest effectueou la

pas d'enseignement scientifique - est prestationde services est rendue.
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Article 13 et ce dans la mesure o les biens et les
I. La taxe est due: services sont utiliss par l'entrepre-

a) dans les cas o, d'aprs l'article 35, une neur dans le cadre de son entreprise.
facture doit tre dlivre au moment de sa 2. La dduction de la taxe n'a pas lieu dans
remise, ou, si la remise de la facture n'a la mesure o les biens et les services sont

pas eu lieu dans le dlai prescrit, au mo- utiliss ux fns des oprations effectues
ment o la facture aurait d tre dlivre par l'entrepreneur,vises l'article I L

au plus tard; 3- Notre Ministre dictera des rgles com-

b) dans les autres cas, au moment o la plmentaires en ce qui concerne la dduc-
livraison ou la prestation de servces est tion de la taxe au cas o des bens et des
efectue. services sont galement utiliss des be-

2. Par drogationau paragraphe I, la taxe ou soins autres que ceux de l'entrepriseou aux

la part correspondantede la taxe est due au fns des oprations vises l'article II. A

plus tard au monent o la rmunration cet gard, il peut tre prescrit que le fait
estencaisseintgralementoupartiellement. pour l'entrepreneur de se dfaire des

bens utiliss dans son entreprise peut tre
Article 14 nglig.

La taxe devenue exigible au cours d'une
priode dtermine, doit tre verse sur d- Article 6
claration. I. Nous nous rservons d'exclure dans cer-

tains cas, intgralement ou partiellement,
Article 15 la dductionvise l'article I5, paragraphe

I. La taxe vise l'article 2 dduire par I, afn que la taxe grve, ntgralementou

l'entrepreneurest: partiellement, des biens et des prestations
a) la taxe qui, au cours de la priode dc de services, utiliss pour le tstanding,
dclaration, a t porte en compte sur pour satisfaire des besoins de personnes
une facture tablie de faon prescrite par autres que des entrepreneursou pour des
d'autres entrepreneurs pour leurs livrai- oprationsvises l'article II.

sons qui lui sont effectues et leurs services 2. Aprs la promulgation d'un arrt pris
quiluisontrendus; par Nous en vertu du paragraphe I, Un

b) la taxe devenue exigible au cours de la projet de loi sera transmis sans dlai, aux

priodede dclaration: fns d'approbation de cet arrt, la
I. pour l'importation de bens destins deuxmeChambre des Etats gnraux.

1'entrepreneur, condition que soi- 3. Au cas o ce projet serait retir ou s l'une
ent remplies les conditions que notre des Chanbres des Etats gnraux dcidait
Ministredterminera; de ne pas l'adopter, Notre arrt serat
2. en vertu de l'article I2, paragraphe 2, abrog sans dlai.
pour les livraisons effectues et les ser-

vices rendus 1'entrepreneur; Artcle 1 7
3. pour l'utilisation par l'entrepreneur Au cas o le montant de taxe dductible d-
de biens pour les besoins de son entre- passe le montant de taxe d au cours de la
prise; priode considre, l'excdent est rembours
4. pour les prestations de services vses l'entrepreneursur sa demande.
l'article4, paragraphe2;

July, August, SeptemberSupplement Bulletin Vol. xxm, No. 7,8,9, I969 D/E25juillet, aot, septembre



PAYS-BAS: TAXE SUR LA VALEUR AJOUTE

CHAPITRE III 2. Par drogation au paragraphe I, la taxe

s'lve:

Imposition des importations a) 4% pour les importations de biens

figurant dans le tableau I, littera a) et c),
Section joint la prsente loi;

Acte imposable b) 0% pour les mportations de biens

figurant dans le tableau II, littera a) posi-
Article 8 tion 3, joint la prsente loi, condition

L'importation de biens est la mise en libre que soient remplies des conditions que

pratiquede ces biens. Nous dtermineronspararrt.

Section 2 Section 3

Bse et taux d'imposition Exonrations
.

Article 9 Article 2

I. La taxe est calcule sur la rmuration Les exonrations concernant les droits de

porte en compte du chefde la livraison douane dfinies aux articles 24, paragraphe I,

celui quilesbiens sont destins. littera a), pour autant qu'il s'agisse de rpara-
2. La taxe est calcule sur la valeur en doua- ton de biens, 25, 2, 27, 28, 3o, 31, 32, 33, 34

ne, dans les cas o les biens ne sont pas et 35 du Tariefbesluit I960 (Stb. 30) s'ap-
livrs ou dans le cas ola valeur en douane pliquent de la mme faon, avec cette restric-

est suprieurela rmtnration. tion que, s'ii est questiondans ces dspostions
3. Par valeur en douane, il faut entendre la du territoire des Pays-Bas, de la Belgique et

valeur tablie conformmentaux disposi- du Luxembourg, il faut lire: le territoire des

tons pour l'application des droits de Pays-Bas.
douane, avec cette restriction que s'il est

question dans ces dispositions du territoire Section 4

des Pays-Bas, de la Belgiqueet du Luxem- Modalitsde perception
bourg, ou du territoire europen des
Etats membres des Communauts euro- Article 22

pennes, il faut lire: le territoire des Pays- La Algemene wet nzake de douane en de

Bas. accijnzen(loi gnrale en matirede douane

4. Sont comprendre dans la rmunration et accises) (Stb. I96I, 3I) s'applique, comme

ou la valeur en douane: sila taxe taitun droit de douane.

a) les mpts et taxesnerlandais,l'excep-
tion de la taxesur le chiffred'affaires; ArtiCle 23

b) les frais de transport jusqu'au lieu de I. Par drogation l'article 22, la taxe due

destination; pour les importations de biens destins

c) les cots d'incorporation si le bien im- des entrepreneursdsigns et des organis-
port est livr au sens de l'article 3, para- mes au sens de la Algemene wet inzake

graphe I,littraf). riksbelastingen, autres que des entre-

preneurs, est perue chez ces entrepre-

Artide 20 neurs et organismes.La dsignationa lieu,
I. La taxes'lve I2o. sur demande ou non, par ou au nom de
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Notre Ministre, des conditions fixes par concerne l'attribution aux priodes de
ou au nom de Notre Ministre. l'anne civile de la diminution vise au

2. La taxe est due au moment o les biens paragraphe I.

sont acquis aprs l'importation, mais au 3. Notre Ministre arrte les rgles suivant

plus tard le hutine jour aprs l'importa- lesquelles un entrepreneur qui, en vertu

tion. du paragraphe I, ne doit verser aucune

3 La taxe devenue exigible au cours d'une taxe, peut tre dispens sur sa demande des

priode dtermine doit tre verse sur obligations imposes par les ou en vertu

dclaration. des artcles 34 et 35. L'entrepreneur ne

peut alors en aucune manire faire tat sur

une facture de la taxe sur le chiffre d'af-
CHAPITKE IV faires; la restituton sur la base de l'article

I7 ne lui est pas accorde.
Exportationde bens 4 La diminution vise au paragraphe I n'est

pas applique, si l'entrepreneur ne res-

ArtiCle 24 pecte pas au cours de l'anne civile consi-
Il est restitu, sur demande, aux organismes dre, les prescriptions des articles 34,35
au sens de la Algemene wet inzake rijksbe- ou du paragraphe 3, ou les dispositions
lastingen qui ne sont pas entrepreneurset prises en vertu de ceux-ci.

qui exportent des biens non utilis ou qui les
stockent en entrept de douane, la taxe sur le Section 2

chiffe d'affaires acquitte pour ces produits. Perception selon les recettes

Article 26
CHAPITRE V Notre Ministre peut arrter des rgles selon

lesquelles certains entrepreneurs dsigns
Rglementationsparticulires dans cet arrt, qui habituellement n'effec-

tuent pas de livraisons ou ne rendent pas de
Section services d'autres entrepreneurs, sont re-

Diminution de la taxe (petits entrepreneurs) devables de la taxe frappant les livraisons et

les services au moment o la rmunration
Article 25 est paye. La taxe est alors calcule d'aprs la

I. Si l'entrepreneurest une personne phy- rmunrationacquitte.
sique et si la taxe due par lui au cours d'une
anne civile - aprs application de la d- Section 3
duction vise l'article I5- n'est pas su- Rglementationconcernant l'agriculture
prieure il I.800, ce dernier montant est

diminu de il I.200, mais sans que la Article 27
dimnution ne puisse dpasser le montant I. Des exploitations agricoles, des leveurs,
de la taxe. Si la taxe est suprieure des horticulteurs et des sylviculteurs ne

il I.800, elle est diminue d'un montant sont pas considrs contnse entrepre-
gal la diffrence entre fl 3.000 et cette neurs si leurs livraisons et prestations de
taxe. servicesconsistentseulementen:

2. Notre Ministre arrte des rgles en ce qui a) livraisonsde biens mentionnsau tableau
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I, littera a), qu'ils ont produits ou cultivs tabacs manufacturs) s'effectue avec applica-
en leur qualitprcite; tion correspondante des rgles applicables
b) livrasons de moyens d'exploitationuti- cette accise, avec cette restriction que le taux

lss et d'autres biens utiliss dans l'entre- s'lve au douze cent douzime (I2/II2) du

prise; prix de dtail entrant en considrationpour

c) autres livraisons et prestations de ser- le calcul de l'accise. Cette taxe n'ouvre pas

vices, dont la rmunrationtotale annuelle droit ladductionvise l'article I5.

ne dpassepas il IO.000.

2. Les entrepreneursauxquels les personnes
vises au paragraphe I livrent des biens CHAPITRE VI

viss au littera a) peuvent dduire, sur la
base de l'artcle I5, les quatre cent qua- Dispositionsparticulires
trimes (4/Io4) du montant qui leur a t

port en compte. Article 29

3 Les personnes vises au paragraphe I I. La restitution de la taxe ayant frapp les

peuvent demander l'inspecteur d'tre livraisons et les services est octroye, sur

considres comme entrepreneurs. En demande, dans la mesure o la rmunra-

cas d'acceptationde la demande, la qualit tion:

d'entrepreneur s'applique jusqu' r- a) n'est pas et ne sera pas reue;

siliationpar l'intress,mais au moinspour b) est rembourseparce qu'une diminution

une priode de 5 ans; dans ce cas, le para- de la rmunrationat accordeou parce

graphe 2 n'est pas d'application. Une que les biens ontt repris sans avoir t

demande renouvelle ne peut tre accep- utiliss.

te que 5 ans aprs la rsiliation. L'inspec- 2. L'entrepreneurqui a dduit la taxe con-

teur statue sur la demande par voie de formment l'article r5, est redevable,
dcision. titre de taxe, d'une somme gale au pro-

4. L'article 25 n'est pas d'application aux rata du montant dduit au moment et

agriculteurs, leveurs, horticulteurs et pour autant qu'il faille raisonnablement

sylviculteurs, qui effectuent des livraisons admettrequ'il ne paiera pas, qu'il ne paiera
de biens mentionns au tableau I, littera pas intgralement ou qu'il a rcupr la

a), qu'ils ont cultivsou levs. rmunrationlaquelle ce montantse rap-

5. Notre Ministre peut dicter des rgles porte. En tout cas, la taxe sera due deux

complmentaresen ce qui concerne l'ap- ans aprs l'exigibilit de la rmunration,

plicationdu prsentarticle. pour autant que celle-ci n'ait pas encore

t paye ce moment. La taxe devenue

Section 4 exigibleest versesur la base de l'article I4

Produits de tabac 3. Nous Nous rservonsde dclarerpararrt

que les premier et deuxime paragraphes
Article 28 du prsent article ne sont pas applicables

La perception de la taxe frappant la livraison aux montants qui n'ont pas t reus ou

et l'importationde tabacs manufactursviss payspar suite d'un rabais accord pour un

l'article 2, paragraphe I de la wet op de paiementcomptant.
accijns van tabaksfabrikaten (Stb. I964,
208)(Loien matire de droit d'accise sur les
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Article 30 3. L'inspecteur statue sur la demande de
La restituton de la taxe ayant frapp les restitutionpar voie de dcsion.
livraisons de biens est octroye,sur demande,
dans les cas que Nous dsignerons par arrt, Article 34
o la taxe sur le chiffre d'affaires n'est pas L'entrepreneurest tenu, tout en respectant

perue l'importationde ces biens et sous des les rgles arrter par Notre Ministre, de

conditions fixer cet effet. tenir des annotations sur les lvraisons de
biens et les prestations de services, qui ont

Article 31 t effectues par lui et sur les biens qui lui
En cas de transfrt d'une entreprise ou d'une sont livrs et les services qui lui sont rendus,
partie de celle-ci celui qui poursuit l'exploi- ainsi que sur les importations et les exporta-
tation de l'entrepriseou de la partie de celle- tions des biens.

ci, aucune taxe n'est perue, compte tenu

des conditions fixer par Notre Ministre,sur Artcle 35
les livraisons et prestations de services qu I. L'entrepreneurest tenu de dlivrer une

constituentce transfert. facture numrote et date pour les livrai-
sons et les prestations de services, effctu-

Article 32 es un autre entrepreneur;cette facture

L'entrepreneur qui a son domcile ou qui doit mentonner d'une manire claire et

est tabl l'intrieurdu 1oyaume est rput distincte:
avoir effectu ses livraisons et prestations de a) le jour auquel la livraisonest effectu ou

services l'ntrieur du Royaume, pour la prestationde services rendue;
autant qu'il ne prouve pas le contraire au b) le nom et l'adresse de l'entrepreneur,
moyen de livres comptableset de documents. qu effectue la livraison ou rend la presta-
Cette disposition est galement applicable tion de services;
pour l'entrepreneurayant un tablissement c) le nom et l'adresse de l'entrepreneur
stable situ l'ntrieur du Royaume, pour qui la livraison est effectue ou la presta-
autant que les livraisons et les prestations de tion de services est rendue;
services soient effctues partir de cet d) une descriptionclaire des biens livrs ou

tablissement. de la prestationde services;
e) la quantitdes biens livrs;

Article 33 f) la rmunration;
I. La demande de restitution de la taxe est g) le montant de la taxe qui est d pour la

introduite avec la dclaration portant sur livraison ou la prestation de services. Il
la priode au cours de laquelle le droit n'est pas permis de mentionner un mon-

restitutionest n. tant autre quc le montant de la taxe d.
2. Lorsqu'une dclarationne doit tre dpo- 2. La facture doit tre dlivre avant le quin-

se sur la base de l'article I4, la demande de zime jour qui suit le mois au cours duquel
restitution s'effectue au moyen d'une la livraison ou la prestation de services a

dclaratondont Notre Ministre dtermine t efictue.
le formulaire. Cette dclaration doit tre 3. Dans le cas o l'entrepreneur,a convenu

dpose dans les tros mois qui suivent le que la rmunration de la prestation qu'il
terme du trimestreau cours duquelledroit effectue un autre entrepreneursera ac-

restitutionestn. quitte pralablement soit intgralement,
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soit partiellenent, chaque fois une facture loi, d'autres rgles supplmentairesen vue

tablie conformment au paragraphe I de complter les sujets rglements par la

doit tre dlivre pour ce paiement ou ces prsente loi.

paiementspartiels avant la date d'exigibili-
t.

4. L'entrepreneurest tenu de conserver un CHAPITR.E VII

double de la facturedlivre.

5. Notre Ministre peut dispenser certains Recouvrement

entrepreneurs ou groupes d'entrepre-
neurs des obligations qui leur sont im- Article 40

poses aux termes du prsentarticle. Le recouvrementdes arrirs s'effectue selon
les dispositions applicables au recouvrement

Article 36 des impts directs autres que l'mpt foncier.
Les articles 2S, paragraphe 3 et 29, para-

graphe II de la Algemene wet inzake rjks- Article 41

belastingen s'applquent de la mme faon Les arrirs sont recouvrables un mois aprs
au cas o les obligations imposes par ou en la date figurantsur l'avertissement.
vertu des articles 34, 35 et 39 n'ont pas t

intgralementrespectes.
CHAPITRE VIII

Article 37
Celui qui, de quelque manire que ce soit, Dispositionpnale
mentionne sur une facture la taxe sur le
chiffre d'affaires dont il n'est pas devenu Artide 42

redevable autrement que sur la base du pr- Toute personne qui ne respecte pas l'une des

sent article, est redevable de cette taxe au obligations qui lui sont mposes aux termes

momento il a dlivr la facture; il est tenu des articles 34,35 OU 38, ou quicontrevient
de verser cette taxe sur la base de l'article 14. urte interdictioncontenue dans lesdits articles

est punie d'une amende d'un maximum de
Article 38 5.0oo forins.

Il est nterdit l'entrepreneurd'offrir des

personnes autres que des entrepreneurs et

organismes de droit public des biens et des CHAPITR.E IX

services des prix indiqus de manire telle

que la taxe sur le chiffre d'affaires ne serait Dispositionstransitoireset finales
pas comprisedans les prix.

Article 43
Article 39 I.L Il est accord l'entrepreneur qui, au

Nous Nous rservons,par voie d'arrt: dbut du Ier janvier I969, a en stock

a) d'dcter des rgles supplmentairesd- l'ntrieur du pays des biens non utiliss

rogeant, le cas chant, aux dispositions de autrementque comme moyens d'exploita-
la prsente loi, qui sont susceptibles de fa- tion, la restitution de la taxe sur le chifre
ciliter la perceptionde la taxe; d'affaires- autre que celle vise l'article I,

b) d'dicter, dans le cadre de la prsente paragraphe I de la loi du I3 dcembre I967

July, August, September
D/E30 Supplement Bulletin Vol. xxm, No. 7,8,9, I969

juillet, aot, septembre



TEXTE

(Stb. 6I4)-paye pour ces bens et pour les Artie 45
matires premires et produits auxiliaires, i. Par drogation en ce sens aux articles 2 et

utiliss pour la fabrication de ces biens. La I 5, il n'est accord pour les biens destins
restitutionenglobe galement la taxe sur le tre utilss par l'entrepreneurcomme

chiffre d'affaires paye pour les moyens moyens d'exploitation, qu'une dduction
d'exploitationet les prestations de services, de:
utliss dans la fabrication des biens en a) 30o de la taxe, dans le cas ola livraison
stock, si l'entrepreneurexporte au cours ou l'mportationa lieu en I969;
de l'anne I969 les biens en question non b) 6000 de la taxe, dans le cas o la livrai-
utiliss et en l'tat o ils se trouvent au son ou l'mportationa lieu en I97O;
dbut du ter janvier I969. Le droit c) 9000 de la taxe, dans le cas ola livraison
restitution doit pouvoir tre prouv au ou l'importationa lieu en I97I.
moyende livres et de documents. 2. Le premier paragraphe du prsent article

2. Notre Ministre dicte en matire de resti- n'est pas applicable:
tution des rgles supplmentaires qui per- a) aux navires, l'exceptiondes habitations
mettent de la fixer selon des critres gn- flottantes et dcs bateauxde plaisance;
raux. b) aux machines et appareils destins la

3. La restitution n'est accorde que pour fabrication et la transformation ou la
autant que l'entrepreneurait eu le droit finition, au cours du processus de fabrica-
dduire, sur la base de l'article I5, la taxe tion, de produits de l'industrie textile (
qui lui serait porte en compte si les biens l'exclusion des machines et appareils desti-
lui taient livrs aprs le 3I dcembre I968. ns au filage de tissus de textiles synthti-

4. Le drot restitutions'ouvre, chaque fois ques ou artificiels et l'exclusion des
raison d'un quart, au terme du deuxime, filires), aux appareils auxiliaires de mesu-

troisime et quatrime trimestres de l'an- re, de contrle, de rglage et autres utiliss
ne I969, et du premier trimestre de l'an- pour ou avec ces machines et appareils,
ne I970. Toutefois, le droit restitution ainsi qu'aux btiments dans lesquels ces

en raison de l'exportationde biens, s'ouvre biens sont utiliss.
au terme du trimestreau cours duquel 'ex- 3. Dans les cas ole paragraphe I at appli-
portationa eu lieu. qu un moyen d'exploitation et que

1'entrepreneur livre ce moyen d'exploi-
Artcle 44 tation par la suite, il est octroy cet

I. Pour les mportations efectues au cours entrepreneur sous des conditions fixer
de I969 de biens introduits dans le Roy- par Notre Ministre, la restitution de
aume avant le Ier janvier I969, une taxe respectivement 70,40 ou Io% de la taxe

spciale de consommation est perue due pour cette livraison, selon qu'elle aura

concurrence du montant qui auraittd lieu en I969, I97O ou I97I.
au titre de l'article i, paragraphe I de la 4. Notre Ministre peut augmenter, partir
loi du I3 dcembre I967 (Stb. 6I4) en cas d'une date qu'il fixera, en gnral ou pour
d'importationen I968. certains groupes de moyens d'exploitation,

2. La Algemenewet izake de douane en de les pourcentages viss au paragraphe et

accijnzen s'applique, comme si la taxe y adapter les pourcentages viss au para-
vise au paragraphe I tait un droit de graphe 3.
douane. 5. Aprs la promulgation d'un dcret pris
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par Notre Ministre et vertu du paragraphe bles corporels et ncorporeis sont transf=

4, un projet de loi en vue de l'approbation rs par un entrepreneurqui est redevable

de ce dcret sera transmis aussitt que pos- de la taxe sur le chiffre d'affaires cause de

sible, et au plus tard dans les deux mois, a ce transfert, moins que les biens ne soient

la deuxime Chambre des Etats gnraux. utiliss par cet entrepreneur comme

Au cas o ce projet serait retir ou si l'trn moyens d'exploitationet que celui qui le

des Chambres des Etats gnraux dcidait bien est transfr puisse dduire ntgrale-
de ne pas l'adopter, le dcret serait abrog ment ou partiellementla taxe sur le chiffre

sans dlai. d'affaires, sur la base de l'article I5 de la
Wet op de omzetbelastng I968 (loi

Artide 46 relative la taxe sur le chiffre d'affaires

Au cours des annes I969, I97O et I97I, la 1968);
taxe frappant les livraisonset les importations b) les actes par lesquels un parent transtre

de journauxet de priodiques (journaux non des biens immeublescorporelset ncorpo-

quotidiens), effectues par abonnement, rels un ou plusieurs de ses enfants, de ses

s'lve, par drogation aux articles 9 et 20, beaux-enfants ou de ses enfants recueillis,

o%. si ces biens font partieou servent une

entreprise du parent, dont l'exploitation
Article 47 est poursuivie ntgralement par l'enfnt

I. Nous Nous rservons, en ce qui concerne ou par les enfants.
l'introductionde la prsente loi, d'effectuer

l'amnagement ncessaire des taux de Artide 49

l'article 3 de la Wet op de ccijns van I. La Wet op de accijnsvanalcoholhoudende
tabakfabrikaten(loi en matire des droits stoffen (Stb. I963, 240), (loi concernant

d'accisesur les tabacsmanufacturs). les accises sur les matires contenant de

2. Cet annagement s'effctuera pour les l'alcool) est modifiecommesuit:

diffrentes catgories des tabacs manufac- A. Article 7, paragraphes I et 2, il faut lite:

turs de telle sorte que, d'aprs les distnc- Artcle 7

tions prvues l'article 2, paragraphe de -I. L'accise sur l'alcool, laquellesont sou-

la Wet op de accijns van tabaksfabrika- mises les matires contenant de l'alcool

ten, le montant de l'accise d par suite de fabriques l'intrieurdu pays, est calcule

l'introduction de la prsente loi, soit ap- d'aprs la quantit d'alcool pur qu'elles
proximativementgal au montant de l'ac- contienent la temprature de 15 C et

cise d avant cette introduction.En outre, s'lve fl 1.54opar hectolitred'alcoolpur.

Nous Nous rservons de fixer les arrondis- 2. L'accise sur l'alcool, laquelle sont

sements que Nous considrons ncessaires. soumises les matires contenant de l'alcool

3- Les paragraphes 2 et 3 de l'article I6 s'ap- mportes, s'lve par hectolitre et par

pliquentde la mme faon. degr il I5,4o.
B. A l'article 73, paragraphe 2, l faut lre

Artide 48 au lieu de fl 700: fl 770.
L'article IOI, paragraphe I de la Registratie- 2. Les matires contenant de l'alcool soum-

wet I9I7 (Stb. 243) est compltcomme suit ses l'accise sur l'alcool qui, la date de

avant la subdivisionc: l'entre en vigueur de la prsente loi, se

a) les actes par lesquels des biens immeu- trouventdans un lieu autre qu'une distille-
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re de Ire classe ou entrept et qui, en donnes connues et, le cas chant, par
vertu de l'article 43, ouvrent droit la voie d'estimation.
resttution de la taxe sur le chiffre d'afai- 8. Toute personne qui possde des matires

res, sont sounfses au rappel de l'accise contenant de l'alcool qui n'ont pas t

pour un montantde: dclares, conformmentau paragraphe 4,

a) il 70 par hectolitre d'alcool pur, une dans le dlai prescrit, est punie d'une

temprature de I 5 C, pour les matires amende d'un maximum de 5.000 florins
contenant de l'alcool auxquelless'applique ou 5 fois l'accise laquelle ces biens sont

une exonrationpartielle de l'accise; soumis en application du paragraphe 2,

b) fl I40 par hectolitre d'alcool pur, ue si ce produitdpasse 5.000 florins.
temprature de I5C, pour d'autres ma- 9. Si le coupable comme le fait dcrit au

tires contenantde l'alcool. paragraphe8 dans le dessein de se soustraire

3. Le paragraphe2 n'est pas applicable: intgralement ou partiellement l'accise
a) aux matires contenant de l'alcool aux- ou d'encourager cette fraude, il est puni,
quelles s'applique une exonration int- soit d'une peine de prison de 2 ans au plus
grale de l'accise; et d'une amende d'un maximumde 20.000

b) aux bonbons, tablettes, btons et sini- florins, ou lO fois l'accise laquelle ces

laires de chocolats ou autres sucreries con- biens sont soumis en applicaton du para-
tenant de l'alcool. graphe 2, si ce produit dpasse20.000 flo-

4. Toute personne qui, en vertu de l'article rins, soit d'une des peines susmentionnes.

43, a droit la restitution de la taxe sur le Io. Notre Ministre des finances est habilit
chiffre d'affaires, est tenue de dclarer dans dicter des rgles en excution du prsent
les deux jours qui suivent l'entre en vi- article.

gueur de la prsente loi, la quantit, la

catgorie, le titre et la quantitd'alcoolpur Article 50
des matires contenant de l'alcool sou- I. Sous la dnominationde taxe spciale de
mises au rappel de l'accise, ainsi que le consonmation sur les voitures de touris-
lieu o elles se trouvent. me est perue une taxe qui frappe les

5. Toute personne qui est tenue, en applica- livraisons effectues par le fabricant
tion du paragraphe 4, de faire une dcla- l'intrieur du Royaume et l'mportation
ration, est redevable de l'accise laquelle des voitures de tourisme.

sont soumises en application du paragra- 2. Par voitures de tourisme, il faut entendre

phe 2 les matires contenant de l'alcool. les vhicules moteur sur 3 roues ou plus
6. Les dclarations font l'objet d'une vrifi- qui, en raison de leur type de construc-

cation. tion, peuvent servr au transport de per-

7. L'accise est tablie par l'inspecteur et sonnes par la route, y compris les voitures
raison du quart, acquitte chez le receveur mixtes et les stations-cars, l'exception
dsign par l'nspecteur,aux dates partir des:

desquelles le droit la restitution s'ouvre, a) vhicules dont le nonbre de places est

conformmentl'article43, paragraphe4, gnralement suprieur 8, le chauffeur
phrase i. Elle est calcule conformment non compris;

la dclaration et compte tenu des rsul- b) vhicules manifestementconus pour le
tats de la vrifcation.Si aucune dclaration transportde maladesou de prisonniers;
n'at faite, l'accise est calcule l'aide de c) vhicules manifestement conus pour
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tre utiliss par la police ou par le service du montant vis au paragraphe 4. Cette
d'incendie,ou des fns militaires; dininution ne s'applique pas aux voitures

d) vhculesautomobiles 3 roues l'usage de tourisme dj utlses, lvres l'en-
des handicapset des nvalides. trepreneur,pour autant qu'il s'agisse de la

3. Est fabricant de voitures de tourisme taxe sur le chiffre d'affaires paye pour

1'entrepreneur qui, l'intrieur du cette livraison.

tLoyaume, met un bien dans un tat tel 9. Pour l'application des articles 52 et 53, la

qu'il puisse tre considr conme une taxe spciale de consommation est assimi-

voiture de tourismeau sens du paragraphe le la taxe sur le chffred'affaires.
2. Io. Les articles 3, paragraphes I et 6,6, para-

4. La taxe spciale de consommationest cal- graphes I, 7, I2, paragraphes I, 13, I4,
cule sur le motant qui, au moment o I8, 2I, 22, 23, 24, 32, 33, 39, 4o et 4I trou-

un certificat est dlivr attestant la com- vent autantque possibleapplicationcorres-

munication du numro d'immatriculation pondante. Pour l'applicationde l'article 3,

vis l'article 9 de la Wegenverkeerswet la msed'unbien dans untat tel qu'il pusse
(Stb. 1935, 554), est ou serait port en tre considr comme ue voiture de

compte lors de la vente de la voiture un tourisme au sens du paragraphe 2, qui-
non-entrepreneur, diminu de la I2/II2 vaut une fabrication.

partie de ce montant en raison de la taxe

sur le chiffre d'affaires qui y est comprise. Artide 51

5. Nous Nous rservons d'dicter par arrt I. Il est ajout l'artcle 4, littera a) de la
des rgles complmentairespour la dter- Fiancile-Verhoudingswet I96o (Stb.
minationdu montantvis au paragraphe4. I96I,2I7):

6. Le tauxs'lve I5o. I4- La taxe spciale de consomrnationsur

7. Par drogation au paragraphe 6, la taxe les voituresde tourisme;
spciale de consommation s'lve 0% 2. Il est ajout l'article 159 de la Provincie-

pour la livraison de voitures de tourisme wet (Stb. I962, I7),, le point final tant

exporter par un entrepreneur, condi- remplacpar un point virgule:
tion que soient remplies les conditions que n. la taxe spciale de consommationsur les
Nous dterminerons par arrt. Sur de- voitures de tourisme.

mande, il est octroy sous la mme rserve
um entrepreneurqui exporte des voitu- Article 52

res de tourismenon utilises, la restitution I. Toute personne qui est tenue, en vertu

de la taxe spciale de consommationpaye d'un contrat conclu avant l'entre en

pour ces voitures de tourisme. A l'exporta- vigueur d'une modification de la lgisla-
tion est assmil le stockage en entrept de tion en matire de taxe sur le chiffre d'af-

douane, si les biens sont considrs aprs faires, de livrer des biens ou de rendre une

ce stockage comme biens imports se prestation de services, est en droit d r-

trouvantsous rgimedouanier. clamer, chez celui qui il doit livrer les

8. La restitutionde la taxe sur le chiffre d'af- biens ou rendre le service, la diffrence

faires, vise l'article 43, est diminue, entre le montant exigible au titre de la

pour les voitures de tourisme que d'autres taxe sur le chiffe d'affaires frappant ces

entrepreneurs que les fabricants de ces biensou cette prestation de services et le

voitures de tourisme ont en stock, de I3o montant moins lev qui aurait pu tre
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exig avant l'entre en vigueur de la mo- Tableau I joint la loi relative la
difcation Les conditions incompatibles taxe sr le chiffre d'affaires I968
avec ces dispositionssont nulles.

2. Le prsent article s'applique la taxe sur le a) i. pommes de terre;
chiffe d'affaires devenue exigible aprs 2. beurre,margarine,graisse frireet rtir

applicationde l'article I,litterab), 3. et autres huiles et graisses, en tant que
tels propres l'alimentationhumaine;

Article 53 3. pain sous toutes ses frmes, biscottes et

Toute personne qui sont livrs des biens ou biscottesen boules;
est rendue une prestation de services, en 4. chocolaterie et sucreries si normalement
vertu d'un contrat conclu avant l'entre en utilisscommesubstances tartiner;
vigueur d'une modifcaton de la lgislation 5. oeufs;
en matire de taxe sur le chiffre d'affaires, est 6. fruits frais - a l'exclusion des fruits tro-

en droit de rclamer de celui qui doit livrer picaux, oranges, citrons et fruits similai-
les biens ou rendre le service, la diffrence res, autres que bananes;
entre le montant exigible au titre de la taxe 7. crales; farines de crales et fleurs de
sur le chiffe d'affaires frappant ces biens ou ces farines;
cette prestation de services et le montant plus 8. lgumes, frais, prpars ou conservs, et

lev qui aurait pu tre exig avant l'entre comptesde pommes;
en vigueur de la modification.Les conditions 9. flocons d'avoine,d'orge et de grains;
incompatiblesaveccesdispositionssont nulles. IO. sirop de mnageet sirop de pommes;

I I.confiture, beurre d'arachides et miel
Article 54 naturel;

I. La Wet op de Omzetbelasting I954 I2. fromages;
(Stb. 558) et la loi du 29 dcembre I966 I 3 caf, clicor-cafet succdansdu caf;
(Stb. 592) sont abroges, sauf en ce qui I4. lat, y compris le lait en poudre d'une
concerne les livraisons et les prestations de teneur naximumen matires grasses de
services dj effectues et les infractions I,5o en poids et d'une teneurmaximum
commises. en humiditde 500 enpoids;

2. Notre Ministre est habilit dicter des I5. pain d'pices et toutes sortes d'autres
dispositions complmentaires en matire pains similaires trancher;
de transition. I6. chevaux - l'exception des chevaux de

course;
Artide 55 I7' bouilliede lait, yogourt;

I. La prsente loi entre en vigueur compter I8. lgumineuses, mmes impropres l'ali-
du Ier janvier I969. mentationhumaine;

2. Elle peut tre cite conme Wet op de I9. plants destins au repiquagepour la cul-
omzetbelastingI968. ture de lgumes;

2o. animaux de basse-couret autres volailles
et gibers, y comprs les lapins domesti-
ques, ainsi que leurs part:ies, frais, pr-
pars ou conservs,manifestementdesti-
ns l'alimentationhumaine;

2I. bovins,ovins, caprins et porcins;
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22. lard, frais, prparou conserv; 34. voituresd'invalides;
23. vnagrescomestibles; 35. membres artificiels, a savoir: prothses
24. th; des bras, des mains, des jambes e des

25. vermicelle,macaroni,spaghettiet mie; pieds; bottines et articulations artificiel-

26. poissons, crevettes, moules, buccins et les; yeux et oreilles artifciels; prothses
bigorneaux,ainsi que leurs parties, frais, du visage, du nez et du larynx; prothses
prpars ou conservs, l'exception du d'implantationchirurgicale; appareils de

saumon fum, du caviar et autres sortes correctionauditive;
d'oeufs utilisscommecaviar; 36. ptrole, gasoil, fuel-ol et autres huiles

27. viandes des espces bovine, porcine, minraies, au sens des artcles 4,5,6 et 7

ovine, caprine et chevaline, fraches, de la Wet op de accijns van minerale

prpares ou conserves; saucisses et olin (Stb. I964, 207) (loi concernant

autres charcuteries faites partir des les accises sur les huiles minrales);
viandes susmentionnes, ansi que pt 37. timbres-posteet monnaiesanciennes;
de foie, non prpar partirde foie d'oie 38. houilles, ligntes, briquettes, cokes et

ou de canard; abats et tripes des ani- tourbe;
mauxsusmentionns; 39. savon; savoir:

28. eau; a) savon usage domestique et savon

29. a) sculptures et autres objets d'art doux (savonjaune, savonvert, etc.);
plastique, conus par des artistes, non b) savons, produits pour lessives conte-

considrs conme produit de masse et, nant du savon et produits synthtiques
pour autant qu'il s'agisse d'autres objets pour lessive, dans lesquels les lments

d'art plastique, excuts de leurs propres capillaires actifs sont constitusau maxi-

mains; mum de 40% de dtergents et qui sont

b) peintures encadres ou non et des- gnralement utiliss avec un excdent

sins, excutspar des artistes; d'eau pour le lavage des vtements et

c) eaux-fortes,gravures,gravuressurbois des produits textiles mnagers;
et oeuvres d'art sinilaires, encadres ou c) produts de lavage, de rinage et de

non; nettoyage,gnralementutiliss avec un

d) catgories d'antiquits, non cites ci- excdent d'eau pour le nettoyage de la

dessus, que Notre Ministre dsignera, vaisselleet des installationssanitaires;
condition qu'elles aient plus de cent ans d) cristauxde soude;
et pour autant qu'elles ne soient pas e) solutions acqueuses d'hypochloriter
considres comme produits de masse; alcalins, dont la teneur en chlore actif

30. livres; quotidiens, hebdomadaires, re- s'lve au maximum I6 grammes pas

vues et autres ditions priodiques pa- Ioo miUintres;
raissant au moins trois fois par an; des conditions en matire d'embal-

3I. imprims en criture braille; ardoises, lage que Notre Ministrearrtera;
machines crire et autres articles ser- 40. betteraves;
vant l'criturebraille; 4I. semences pour l'agriculture et l'horti-

32. gaz et lectricit; culture dans la mesure o elles servent

33 . produits pharmaceutiqueset articles de la culture des produits et des grains
pansements que Nous dterminerons olagineux, figurant dans le prsent ta-

par arrt; bleau;
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42. engrais usage agricole; et lieux de vacances, des personnes qui
43. bois rond; n'y sjournent que pendant une brve

44.'pailleset fourrages; priode;
45. lin; I I. la foumiture de logement dans le cadre

46. laines, grossireset non laves; de l'industrie htelire ou dans celui de

l'exploitationde lieux de vacances, des

b) I. la rparation de vtements et de chaus- personnes qui n'y sjournent que pen-

sures; dant une brvepriode;
2. la location de livres et de journaux, heb-

domadaires, revues et autres priodiques c) au cours des annes I969, I970 et I97I:

paraissantau moins trois fois par an; I. fruits tropicaux, oranges, citrons et

3 . les prestations de services effectues par fruits similaires (autres que des bananes),
des exploitations d'tablissements de frais;
bains et de piscines; 2. la fourniture d'accs des reprsenta-

4. les publcits dans les journaux, hebdo- tions musicales et thtrales (y comprs
madaires, revues et autres priodiques les opras, oprettes, danses, pantomi-
paraissantau moins trois fis par an; mes, revues, cabaretset cirques).

5. les prestations de services effctues par
des avocats et des procureurs dans des Note gnrale
matires relevant du droit des Personnes Ne sont pas compris dans les biens prpars
et de la Famille, rglementes au livre I mentionns dans'le prsent tableau, les bens

du Code civil; destins tre consommssur place.
6. les prestations de services effctues par

des avocats et des procureurs dans des
affairesplaidespourdesncessiteuxpour Tableau II oint la loi relative la

lesquelles une rmunration leur est at- taxe sur le chiffre d'affaires I968
tribue par l'Etat;

7. la fourniturede chaleur; Ba) I. biens imports se trouvant sous le rgi-
8. l'intervention dans la conclusion des me douanier au sens de la Algemene

contrats prvoyant la livraison de biens wct nzake de douane en de accijnzen
viss au point a); (loi gnrale concernant la douane et les

9. le transport de personnes par chemin de accises);
fer, tramway ou trollybus, ou par bac, 2. bens exporter ou stocker en entre-

ainsi que le transport de personnes vis pt de douane, par un entrepreneuret

l'article I, littera g), h) et i), de la considrsaprs le stockagecommebien
Wet AutovervoerPersonen (Stb. I939, mports se trouvant sous rgime doua-

527)D, le transport de personnes avec des nier;
voitures loues et vises l'article I, Dispositionparticulire
litterab)de ladite loi, ainsi que le trans- Sont exclus de cette position les biens

port de personnes par ar, si le lieu de exporter, dans les cas que Notre Ministre

dpart et le lieu de destination sont dterminera, comme bagages de voya-

stus l'intrieurdu Royaume; geurs ou comme envois dpourvus de
Io. la fourniture de possibilits de camping tout caractrecommercial.

dans le cadre de l'exploitationde camps 3. navires de mer, l'exception des ba-
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teaux de plaisance, et aronefs utiliss servicesest renduen'a pas son domicile
principalement comme moyens de l'intrieur du Royaume ou n'y est pas
transport public dans le trafic interna- tabli et n'y possdeaucun tablissement
tional; stable;

51les prestations de services dont la rmu-
b) I. les prestations de services se rapportant nration est porte en compte une per-

des biens viss au point a), I, 2 et 3 sonne qui n'a pas son domicile l'int-
2. le transport de biens imports jusqu'au rieur du Royaumeou n'y est pas tablie

lieu de destination; et qui n'y possde pas un tablissement
3. le transport de personnes au moyen de stable, condition que cette personne,

navires de mer ou d'aronefs, si le lieu ou encore une autre personne qui la
de destination ou le lieu de dpart est prestation de services est rendue, n'ait
situ l'extrieurdu Royaume; pas la jouissance de la prestation l'in-

4. les interventions dans la conclusion de trieur du Royaume.
contrats, si celui qui la prestation de
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TEXT DES UMSATZSTEUERGESETZESI968

(MEHRWERTSTEUER)*
offizise bersetzung-- -**

Fr eine aushrlicheAnalyse: siehe A.E. de Moor in dem Juli, August, September Heft 1969
des ,Bulletin for InternationalFiscal Documentation,S. 321

KAPITEL I Artikel3
i. Lieferungenvon Gegenstndensind:

EinleitendeBestimmungen a) die bertragung des Eigentums an

Gegenstnden aufgrund eines Vertrages;
Artikel I b) die bergabe von Gegenstnden auf-

Unter der Bezeichnung Umsatzsteuer grund eines Mietkaufvertrages;
wirdeine Steuer erhoben: c) die Ablieferung von Gegenstnden
a) auf Lieferungen von Gegenstnden und durchhrenHersteller;
auf Dienstleistungen, die Unternehmer im d) die bertragung des Eigentums an

Rahmen ihres Unternehmensim Inland aus- Gegenstnden aufgrund einer behrdli-

fhren; chen Anordnung;
b) aufdeEinfuhrvon Gegenstnden. e) de bertragungvon Gegenstnden,die

dadurch aus dem Betriebsvermgeneines

Artikel 2 Unternehmersausscheiden;
Von der fr Lieferungen von Gegenstnden f) der bergang des Eigentums an Gegen-
und Dienstlestungen geschuldeten Steuer stnden, deren Anbringung an einem an-

wird die Steuer aufdie an den Unternehmer deren Gegenstand in einemVertrag vorge-

ausgefhrtenLieferungen und Dienstleistun- sehen ist;
gen sowie die Steuer aufdie Einfuhr von fr g) die Verwendungvon Gegenstndenfr
hn bestinrnten Gegenstndenn Abzug ge- betrebsfremde Zwecke, wodurch dese
bracht. Gegenstnde aus dem Betriebsvermgen

eines Unternehmersausscheiden;
h) die Verwendung von im eigenen Be-

KAPITEL II trieb hergestelltenGegenstndenffirZwek-
ke des Unternehmens in Fllen, in denen

Besteuerungvon Lieferungenund

Dienstleistungen
* Gesetz vom 28. Juni I968, Staatsblad van het

Abschnitt Koninkrijk der Nederlanden (Gesetzblatt des

Knigreichs der Niederlande).
Steuertatbestand ** Kommission der Europischen Gemein-

schaften.
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der Abzug der auf den Gegenstnden las- erbrachte Leistungen, die nicht eine Liefe-
tenden Steuer, wenn die Gegenstndevon rung vonGegenstndensind.
einem Unternehmer bezogen worden 2. Zur Vermeidung ernster Wettbewerbs-
wren, nicht oder nicht voll zulssig wre. strungen gelten als Dienstleistungenauch
Im eigenen Betrieb hergestellten Gegen- die von Unserem Minister anzugebenden
stden werden Gegenstnde gleichge- Ttigkeiten von Unternehmern innerhalb
stellt, die unter Beistellung von Stoffen in ihres Betrebs, wenn diese Unternehmer
Auftraghergestelltwerden. fr den Fall, da sie die Ttigkeiten von

2. Als Lieferung von Gegenstnden gelten anderen Unternehmern verrichten lassen
auch die Bestellung, bertragung, n- wrden, de Steuer nicht oder nicht ganz
derungund VeruerungdinglicherRech- in Abzugbringenknnten.
te - ausgenommen Hypotheken und 3. Absatz 2 gilt auch fr Ttigkeitenanderer
Grundrenten - ar unbeweglichenGegen- Personen als Unternehmer. Bei der An-
stnden, sofern das Recht zumindest fr gabe dieser Ttigkeiten werden die Per-
einen festen Zeitraumvon zehn Jahren be- sonen, die diese Ttigkeiten verrichten, als
stellt ist. Unternehmerbetrachtet.

3. Schlieen mehrere Personen Vertrge ab,
die zur Lieferung desselben Gegenstandes Artikel 5

verpflichten, der danach von der ersten Gegenstndesindalle krperlichenSachen.
Person unmittelbaran den letzten Abneh-
mer geliefert wird, so gilt der Gegenstand Artikel 6
als von jeder dieserPersonengeliefert. I. Als Ort der Lieferunggilt:

4 Gegenstnde,die im Wege der Versteige- a) fr den Fall, da der GegenstandimimZu-

rung umgesetzt werden, gelten als an den sammenhang mit der Lieferung befrdert
Versteigerer und nachfolgend vom Ver- wird, der Ort, an demdie Befrderungbe-
steigerer geliefert. Unter von Unserem ginnt;
Minister festzulegendenBedingungengilt b) in den anderen Fllen der Ort, an dem
diese Bestimmung nicht fr Versteigerer, sich der Gegenstand zum Zeitpunkt der
wenn diese einen entsprechenden Antrag Lieferungbefindet.
gestellthaben. 2. Als Ort der Dienstleistunggilt:

5. Gegenstnde und Dienstleistungen, die a) fr den Fall, da die Dienstleistungvon

durch Vermittlung eines im eigenen Na- einem im Inland wohnhaften oder an-

men aber im Aufrage und fr Rechnung sssigen Unternehmer erbracht wird, der
eines anderen handelnden Kommissionrs Ort, an dem der Unternehmer wohnhaft
oder hnlichen Unternehmers geliefert oder ansssig ist;
oder erbracht werden, gelten als an diesen b) fr den Fa]l, da die Dienstleistungvon

Unternehmer und nachfolgend von die- einem ncht im Inland wohnhaften oder
sem Unternehmergeliefert oder erbracht. ansssigenUnternehmererbrachtwird:

6. Die Sicherungsbereignung und die Io. wenn die Dienstleistung von einer im

Rckbertragung gelten nicht als Liefe- Inland belegenen festen Betriebsttte er-

rung. bracht wird, der Ort, an dem diese Be-
triebstttebelegenist;

Artikel4 2. wenn die Dienstleistung nicht von

I. Dienstleistungen sind alle gegen Entgelt einer im Inland belegenen festen Betrieb-
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sttte an einem im Inlandwohnhaftenoder Abschnitt 2

ansssigen Unternehmeroder an eine dort Besteuerungsnastabund Steuerstze

ansssige Krperschaft im Sinne des Allge-
meinen Reichssteuergesetzes (Staatsblatt Artikel 8

I959, 3oI) erbracht wird, der Ort, an dcm I. De Steuer wird nach dem Entgelt bemes-
dieser Untemehmer oder dese Krper- sen.

schaftwohnhaftoder ansssig ist; 2. Entgclt ist der Gesamtbetrag oder, sofern
3: in den anderen Fllen der Ort, an dem die Gegenleistung nicht in Geld besteht,
die Dienstleistung tatschlich erbracht der Gcsantwcrt der Gegenleistung, der
wird. fir die Lieferung oder Dienstleistung in

3. Abweichendvon Absatz 2 werden Dienst- Rechnung gestellt wird, die Umsatzsteuer

leistungen, die in der Befrderung von nicht einbegriffen.Fr den Fall, da fr die
Personen oder Gegenstnden bestehen, an Lieferung oder Dienstleistung nehr ge-
den Orten erbracht, an denen die Berde- zahlt wird, als in Rechnung gestellt ist,
rung tatschlichgeschieht. tritt dcr gezahlte Betrag an die Stelle des in

RechnunggestelltenBetrages.
Artikel7 3. Unter von Unsereni Minister festzulegen-

I. Unternehmer ist jede Person, die ein Un- den Bcdingungenwird in Falle eines Um-
ternehmenselbstndigbetreibt. tausches eines bcweglichen Gegenstandes

2. Wo in diesem Gesetz der Begriff Unter- gegen einen gleichartigen Gegenstand der
nehmen verwendetwird, ist darunter auch Wert desumgctauschtenGegenstandsnicht
Berufzu verstehen. in das Entgelteibegrffen.

3. Unser Minister kann anordnen, da f- 4. Bci Lieferungen im Sinne von Artikel 3
fentlich-rechtliche Krperschaften, die Absatz I Buchstabe g) und h) bemit sich
nicht als Unternehmer Leistungen erbrin- das Entgelt nach den Anschaffungs- oder
gen, welche ihrer Art nach auch von Un- Herstellungskosten der Gegenstndc, die
ternehnern erbracht werden knnen, in Umsatzsteuernicht einbegriffen.
bezug auf diese Leistungen als Unterneh- 5. Bei Dienstleistungenim Sinne von Artikel
mer anzusehensind. 4 Absatz 2 und 3 bemit sich das Entgelt

4. Der in Artkel i I Buchstabe b) Ziffer 3
o nach dcm Kostenpreis der Dienstleistun-

genannte Verrnieter gilt stets als Unter- gen, die Umsatzsteuer nicht einbegriffen.
nehmer. 6. Wir behalten Uns vor, im Vcrordnungs-

5. Unter von Unseren Minister festzule- wege nhere Bestinmungen darber zu

genden Bedingungen knnen Krper- treffen, inwieweit:
schaften im Sinne des AllgemeinenReichs- a) der Abzug fr Bezahlungen, de Ver-

steuergesetzes, die nicht als Unternehmer packungskosten, die Fracht- und Ver-

Leistungen fr Unternehmer erbringen, sicherungskosten, die Auslagen an Abga-
welche die Steuer aufgrund von Artikel 1 5 ben (einschlielich Zlle) und andere,
htten abziehen knnen, wenn die an sic durchlaufenden Posten gleichzustellende
erbrachten Leistungen von einen Unter- Betrgenicht zum Entgeltgehren;
nehmer ausgefhrt worden wren, in be- b) bei einem mit Grundrente belasteten
zug auf diese Leistungen als Unternehmer Eigentum, bei Erbpacht- oder Erbbau-
betrachtetwerden. rechten, Wohnungen, Mitgliedschafts-

rechten und dergleichen die danit ver-
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bundenenLasten zumEntgeltgehren; stand hergestellt hat, und der folgenden
c) bei einem mit Erbpacht- oder Erbbau- Lieferungen des Gegenstandes fr den
recht belasteten Eigentum das Entgelt um Fall, da die Steuer fr die vorhergehende
die mit diesen Rechten verbundenenLas- Lieferung dieses Gegenstandes ganz oder
ten vermindertwird. teilweise in Abzuggebrachtwird;

b) die Vernietung (einschlielich Ver-

Artkel 9 pachtung) unbeweglicher Gegenstnde,
I. Die Steuer betrgt I2 vomHundert. ausgenommen:
2. In Abweichung von Absatz I betrgt die Io. die Vermietung von Maschinen und

Steuer: Betriebseinrichtungen;
a) 4 vom Hundert fr Lieferungen von 2:o. die Beherbergung im Rahmen des

Gegenstnden und die Dienstleistungen, Betriebs von Hotels,Pensionen, Camping-
die in der Tabelle I zu diesem Gesetz be- Pltzen und Ferienheimen,von Personen,
zeichnetsind; die dort nur fr einen kurzen Zeitraum

b) Null fr die Lieferungen von Gegen- Unterkunf nehmen;
stnden und die Dienstleistungen, de inin 3o. de Vermietung an Unternehmer, die
der Tabelle II zu diesem Gesetz bezeichnet den unbeweglichen Gegenstand als Be-

sind, sofern die von Uns im Verord- triebsmittel 'benutzen, sofern der Vermie-

nungswege noch festzulegenden Voraus- ter beim Finanzamt einen entsprechenden
setzungenerfllt sind. Antrag gestellt hat und den von Unserem

Minister festzulegendenBedingungen ge-
Artikel Io ngt;

Wird ein Gegenstand geliefert, fr dessen Als Vermietung von Gegenstnden gilt
Herstellung Stoffe zur Verfgung gestellt auch jede andere Form der berlassung
worden sind, so schuldet, wenn der Steuer- von Gegenstnden zum Gebrauch, es sei

satz fr den Gegenstand hher ist als fr die denn, sie umfat einen festen Zeitraum

Stoffe, diejenige Person, die den Gegenstand von zehn Jahren oder mehr;
liefert, in den von Uns m Verodnungswege c) die Gewhrungvon Bekstigungdurch
nher zu bestimmendenFllen auf den Wert eien Unternehmer, der eine Einrichtung
der zur Verfgung gestellten Stoff die Um- betreibt, mit der er keinen Gewinn zu er-

satzsteuer zu einem Steuersatz, der sich aus zielen beabsichtigt oder erzielt, sowie die
dem Unterschiedzwischen den beiden oben- Pfiege oder Versorgungvon in eine solche
bezeichnetenSteuerstzenergibt. Einrichtung aufgenommenen Personen

und deren Versorgung mit Arznei- und

Abschnitt3 Verbandsmitteln;
Steuerbefeiungen d) die von staatlich anerkannten Jugend-

verbnden m Rahmen des allgemeinen
Artikel Jugendwerks an die Jugend und Jugend-

Unter von Uns durch Verordnung zu be- leiter erbrachtenDienstleistungen;
stmmenden Voraussetzungen snd von der e) die von Organisationenzur Pflege ud
Steuerbefreit: Frderung des Sports an ihre Mitglieder

a) die Lieferung von unbeweglichen Ge- erbrachten Dienstleistungen- ausgenom-

genstnden, mit Ausnahme der Lieferung men die Gewhrung des Zugangs zu

durch den Unternehmer, der den Gegen- Wettkmpfen,Vorfhrungen usw. -, so-
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fern mit diesen Dienstleistungen keine o) die Erteilungvon

Gewinnerzielungbeabsichtigt ist oder Ge- Io. Unterricht durch hierzu bestimmte
winnnicht erzielt wrd; Einrichtungen im Sinne der Gesetze zur

f) die von Uns im Verordnungswege zu Regelung des Unterrichts, welcher - so-

bestimmenden Liefcrungen und Dienst- weit er nicht wissenschaftlicherUnterricht
leistungensozialeroder kulturellerArt, so- ist - aufgrund gesetzlicher Vorschriften
weit der Untemchmerkeinen Gewinn zu der Reichsschulaufsichtoder einer anderen
erzielen beabsichtigtoder erzielt und keine Aufsicht unterliegt, die durch den fr den
ernstlichenWettbewerbsstrungengegen- betreffenden Untcrricht zustndigen Mi-
ber Unternehmern auftreten, die Gc- nister oder in seinem Nanien ausgebt
winnerzielungbeabschtigenoder Gewinn wird;
erzielen; 2o. Unterrchtnach Magabe der von Uns

g) die Dienstleistungcn von rzten, von im Verordnungswege zu treffenden Be-

Psychologen, Pflegern und Pfegerinnen, stinmungen, durch die bestimmt werden
Sprach- und Stimmkundlern,Hebamrnen kann, da die Befreiung nur fr Unter-
und Physiotherapeuten; die Lieferungen nehmer gilt, die mit diesem Unterricht
und Dienstleistungenvon Zahnrzten und keinen Gewinn zu erzielen beabsichtigen
Zahntechnikern; die Befrderung von oder erzielen;
Krankenmit Krankenwagen; p) Vortrge und gleichartige Dienstlei-
h) die Dienstleistungen von Leichenbe- stungen nach Magabe der von Unseren

stattern; Minister zu treffendenBestinmungen,so-

i) die Lieferung von Geld und Geldsorten, weit das Entgelt hauptschlich zur Dek-
die in irgendeinem Lande die Eigenschaft kung der Kostendient;
eines gesetzlichen Zahlungsmittels besitz- q) die Dienstleistungenvon Komponisten,
en, sowie die bertragung von Effekten Schriftstellern, Journalisten und Presse-
und anderenWertpapicren; fotographen;
j) de Kreditgcwhrungen; die bertra- r) die Lieferung von Gegenstnden,die im

gung, Vereinnahmungund Bezahlungvon Betrieb des Unternehmers ausschlielich
Geldforderungen, einschlielich Giro, oder hauptschlich fr steuerbefreite Lei-
Scheck-und Kontokorrentverkehr, stungenverwendetwerden.
k) die Versicherungen und de Dcnstlei-
stungenvon Versicherungsvermittlern; Abschntt 4
1) die Glcksspiele im Sinne von Artikel 2 Erhebungsmodalitte,i
Absatz I des Gesetzes ber die Steuer auf
Glcksspiele(Staatsblatt I96I, 3 I 3); Artikel 12

m) die Dienstleistungen m Post-, Tele- I. Die Steuer wird von dem Unternehner
graphen- und Fernsprechverkehr sowe erhoben,der die Lieferungodcr die Dienst-
de von Uns im Verordnungswegezu be- leistung ausfhrt.
stimmenden Dienstleistungen von Befr- 2. In Fllen, in denen der Unternehmer, der
derungsunternehmen fr diesenVerkehr; die Lieferungoder Dienstleistungausfhrt,
n) die Rundfunk- und Fernsehsendungen im Inland nicht wohnhaft oder ansssig ist
des Reichs und der dazu ermchtigten und dort keine feste Betriebsttte hat, und
Organisationen,mit Ausnahme von Wer- die Person, an die die Lieferung oder
besendungen; Dienstleistungbewirkt wird, ein in Inland
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wohnhafter oder ansssiger Unternehmer stimmendenVoraussetzungenerfllt sind;
oder eine dort ansssige Krperschaft in1 2'. fr die an den Unternehmerbewirkten
Sinnc des Allgemeinen ILeichssteuergeset- Leferungen und Denstlestungen im

zes ist, wird die Steuer von derjenigen Sine von Artikel I2 Absatz 2;

Person erhoben, an die die Lieferung oder 3 o. fr die Verwendung von Gegenstn-
Dienstleistungbewiktwird. den durch den Unternehmerfr Zwecke

des Unternehmens;
Artikel 3 4:o. fr Dienstleistungen im Sirne von

I.L Die Steuerschuldentsteht: Artkel4 Absatz 2.

a) in Fllen, in denen nach Artikel 35 eine dies gilt jeweils insoweit, als die Gegen-
Rechnung ausgestellt werden mu, zu stnde und Dienstleistungen vom Unter-

dem Zeitpunkt der Kechnungsausstellung nehmer im Rahmen seines Unternehmens
oder, wenn die Rechnungsausstellung verwendetwerden.
nicht fristgem erfolgt, zu dem Zeit- 2. Ein Steuerabzug ist nicht zugelassen, so-

punkt, zu dem die Rechnung sptestens weit die Gegenstnde und Denstleistun-

ausgestelltwerdenmu; gen fr Leistungen des Untemehmersnach

b) in anderen Fllen, zu dem Zeitpunkt,zu Artikel I I verwendetwerden.
dem die Lieferung der Dienstleistungaus- 3. Unser Minister erltnhere Bestimmun-

gefhrtwird. gen ber den Steuerabzug in den Fllen,
2. In Abweichung von Absatz I entsteht die in denen Gegenstnde und Diensleistun-

Steuerschuldoder der betreffende Teil der gen vom Unternehmer auch auf andere
Steuerschuldsptestens zu dem Zeitpunkt, Weise als im Rahmen seines Unterneh-
zu dem das Entgelt ganz oder teilweise mens oder fr Leistungen im Sinne von

vereinnahmtwird. Artikel I I verwendetwerden. Dabei kann
bestimmt werden, da die Veruerung

Artikel 14 vonGegenstnden,die derUnternehmerin
Die in enem Zeitraum entstandene Steuer- seinem Untemehmen gebraucht hat, un-

schuld mu anhand einer Steuererklrung bercksichtigtbleibt.
entrichtetwerden.

Artikel 16

Artikel 5 I. Wir behalten Uns vor, den in Artikel I 5

I. Die in Artikel 2 bezeichnete, vom Unter- Absatz I genannten Abzug in bestinmten
nehmernAbzugzu bringende Steuer ist: Fllen ganz oder teilweise auszuschlieen,

a) die Steuer, die in Steuererklrungszeit- um zu vermeiden, da Gegenstnde und
raum von anderen Untemehmernfr die Dienstleistungen, die dazu verwendet
von ihnen an den Unternehmerbewirkten werden, eine aufwendige Lebenshaltung
Lieferungen oder Dienstleistungen auf zu fhren, Bedrfnisse anderer als Unter-

einer ordnungsgem angestellten Rech- nehmer zu befriedigenoder Leistungenim

nung ausgewiesenist; Sinne von Artikel I zu erbringen, ganz

b) die im Steuererklrungszeitraun ent- oder teilweise von der Steuer entlastet
standene Steuerschuld: werden.
I o. fr die Einfuhr von Gegenstnden, die 2. Nach Herausgabe eines Erlasses aufgrund
fr den Unternehmer bestimmt sind, so- von Absatz I wird der Zweiten Kamner

weit die von Unserem Minister zu be- der Generalstaaten unverzglich ein Ge-
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setzesvorschlag zur Genehmigung dieses st, statt dessen: das Hoheitsgebiet der
Erlasses zugeleitet. Niederlande zu lesen ist.

3- Wird dieser Vorschlag zurckgezogen 4. Im Entgelt oder Einfuhrwert sind einbe-

oder von einer Kammer der Generalstaa- grifen:
ten abgelehnt, so wird Unser Erla unver- a) die niederlndischen Steuern und Ab-

zglichaufgehoben. gaben, ausgenommen de Umsatzsteuer;
b) die Befrderungskosten bis zum Be-

Artikel 1 7 stimmungsort;
bersteigt der zulssige Steuerabzugsbetrag c) die Kosten der Anbringung in den Fl-

den fr den Zeitraum geschuldeten Steuer- len, in denen der eingefhrte Gegenstand
betrag, so wird dem Unternehmer der Un- im Sinne von Artikel 3 Absatz I Buch-

terschiedsbetragaufAntragerstattet. stabe f) geliefert wird.

Artikel 20

KAPITEL III I. Die Steuer betrgt I 2 vom Hundert.
2. In Abweichung von Absatz I betrgt die

Steuererhebungbei der Einfuhr Steuer:

a) 4 vom Hundert fr die Einfuhr von

Abschnitt Gegenstnden, die in Tabelle I Buchstabe
Steuertatbestand a) und c) zu diesem Gesetz bezeichnet

sind;
Artikel 8 b) null fr de Einfuhr von Gegenstnden,

Einfuhr von Gegenstnden ist das Verbrn- die in Tabelle II Buchstabe a) Ziffer 3 ZU

gen von Gegenstndenin den freien Verkehr. diesem Gesetz aufgefhrt snd, sofern de
von Uns im Verordnungswege festzu-

Abschnitt 2 legendenBedingungenerflltsind.

Besteuerungsnastabund Steuerstze
Abschnitt 3

Artikel 19 Steuerbefeiungen
I. Die Steuer bemit sich nach dem Entgelt,

das fr die Lieferungan die Person,fr die Artikel 2

die Gegenstnde bestinmt sind,_n Recl- Die in den Artikeln 24 Absatz I Buchstabea)
nung gestellt wrd. (soweit es die Herstellung von Gegenstnden

2. Die Steuer bemitsich nach dem Enfulir- betrifft), 25, 26, 27, z8, 30, 3 I, 32, 33, 34 und

wert, wenn de Gegenstnde nicht gelie- 35 des Erlasses ber den Zolltarif r96o
fert werden oder der Einfuhrwert hher (Staatsblatt30) bestimmtenBefreiungenvom

ist als das Entgelt. Einfuhrzoll finden entsprechende Anwen-

3. Als Einfuhrwert gilt der nach den Ein- dung mit der Magabe, da solem in den
fuhrvorschrifenfestgestellteWert mit der genannten Bestimmungen vom Hoheitsge-
Magabe, da sofern n diesen Vorschrif- bet der Niederlande, Belgiens und Luxen-
ten vom Hoheitsgebiet der Niederlande, burgs die Rede st, statt dessen: das Ho-

Belgiens und Luxemburgs oder vom heitsgebietder Niederlandezu lesen ist.

europischen Gebiet der Mitgliedstaaten
derEuropischenGemeinschaftendieRede
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Abschnitt 4 KAPITEL V

Erhebungsmodalitten
Sonderregelungen

Artikel 22

Das allgemeine Zoll- und Verbrauchsteuer- Abschnitt 1

gesetz (Staatsblatt I96I, 3I) frndet auf die Steuerermigung(Kleinunternehmer)
Steuer entsprechendeAnwendung.

Artikel 25
A,tikel 23 I. Ist der Unternehmer eine natrliche Per-

I. In Abweichung von Artikel 22 wird die son und betrgt die von ihm in einem
Steuer fr die Einfuhr von Gegeristnden, Kalenderjahr zu zahlende Steuer nach
die fr besonders bezeichnete Unterneh- Vornahme des in Artikel I5 genannten
mer und fr Krperschaftenim Sinne des Abzuges nicht mehr als 1800 hfl., so wird
Allgemeinen Reichssteuergesetzes, die deser Betrag um I200 hl., hchstens je-
nicht Unternehmer sind, bestimmt sind, doch um den Steuerbetrag ermigt.
von diesen Unternehmern und Krper- Betrgt die Steuer mehr als I8OO hf., so

schaften erhoben. Die besondere Anwei- wird sie um einen Betrag ermigt, der

sung der Unternehmer erfolgt auf deren dem Betrag entspricht, um den die Steuer

Antrag oder von Amtswegen unter Vor- niedriger ist als 3.ooohf.

aussetzungen, die von Unserem Minister 2. Unser Minister erlt Vorschriften ber
oder in seinem Auftrag festzulegen sind. die Arrechnungder in Absatz I genannten

2. Die Steuerschuld entsteht zu dem Zeit- Ermigung auf die Zeitrume des Ka-

punkt, zu dem die Gegenstndenach der lenderjahres.
Einfuhr m Empfang genonmen werden, 3. Unser Minister erlt Vorschriften, nach

jedoch sptestens am achten Tag nach der denenein Unternehmer,der aufgrundvon

Einfuhr. Absatz I keine Steuerzu entrichtenhat, auf

3. Die in einem Zeitraum entstandene seinen Antrag von den Verpflichtungen
Steuerschuld mu anhand einer Steuerer- nach Artikel 34 und 35 entbundenwerden

klrungentrchtetwerden. kann. Der Untemehmerdarfdann in kei-
ner Weise die Umsatzsteuer auf einer

Rechnung ausweisen. Eine Erstattung
KAPITEL IV nach Artikel I7 wird ihn nicht gewhrt.

4 Die in Absatz I genannte Ermigung
Ausfhr von Gegenstnden findet keine Anwendung, wenn der Un-

ternehmer in dem betreffenden Kalender-
Artikel 24 jahr die Verpflichtungennach Artikel 34,

Krperschaften im Sinne des Allgemeinen Artikel 35 oder nach Absatz 3 nicht er-

tLeichssteuergesetzes,die nicht Unternehmer fllt.
sind und de Gegenstnde in ungebrauchtem
Zustand ausfhren oder in ein Zollager Abschnitt 2

bringen, wird auf Antrag die fr diese Besteuerungnach vereinnahmtenEntgelten
GegenstndeentrichteteSteuer erstattet.

Artikel26
Unser Ministr kann Vorschriften erlassen,
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nach denen bei hierzu besonders angewiese- neuen Antrag kann erst fnf Jahre nach
nen Unternehmem, die weder Lieferungen dem Widerrufstattgegeben werden. Das

noch Dienstleistungenan Unternehmer aus- Fnanzamt entscheidet ber den Antrag
zufhren pfegen, die Steuerschuld fr Lie- durch Verfgung.
ferungen und Dienstleistungenzu dem Zeit- 4. Artikel 25 gilt nicht fr Landwirte,Vieh-

punkt entsteht, zu dem das Entgelt verein- halter, Obst- und Gemsebauern und
nahmt wird. In diesem Fall wird die Steuer Forstwirte, die Lieferungen von in der
nach dem vereinnahmtenEntgelt berechnet. Tabelle I Buchstabe a) aufgefhrten Ge-

genstnden ausfhren, die von. ihnen er-

Abschnitt 3 zeugt oder gezchtetwordensind.

Regelungir die Landwirtschaf 5. Unser Minister kann nhere Vorschriften
ber die Anwendung dieses Artikels er-

Artikel 27 lassen.
I. Landwirte, Viehhalter, Obst- und Ge-

msebauem und Forstwirtc gelten nicht Abschnitt 4
als Unternehmer, wenn ihre Lieferungen Tabakwaren
und Dienstleistungen ausschlielich be-
stehen aus: Artikel 28

a) Lieferungenvon n der Tabelle I Buch- Die Erhebung der Steuer fr die Lieferung
stabe a) aufgefhrten Gegenstnden, die und die Einfuhr von Tabakwaren, de in

sie in Ausbung ihrer obenbezeichneten Artikel 2 Absatz I des Gesetzes ber die
beruflichen Ttigkeit erzeugt oder ge- Verbrauchsteuer auf Tabakwaren (Staats-
zchtethaben; blatt I964,208) genannt sind, geschieht
b) Lieferungen von gebrauchtenBetriebs- durch entsprechende Anwendung der fr
mitteln und anderen im Untemehnen diese Verbrauchsteuer geltenden Vorschrif-
verwendetenGegenstnden; ten, mit der Magabe, da der Steuersatz

c) anderen Lieferungen und Dienstlei- zwlf Hundertzwlftel des fr die Berech-

stungen, fr die das Gesamtentgeltjhrlich nung der Verbrauchsteuer nageblichen
ncht nehr als Io.000hfi. betrgt. Kleinhandelspreises betrgt. Diese Steuer

2. Unternehmer, an welche die in Absatz I kommt nicht fr einen Abzug nach Artikel
Buchstabe a) genannten Gegenstnde I 5 in Betracht.
durch die in Absatz I genanntenPersonen

geliefert werden, knnen aufgrund von

Artikel I5 einen Abzug in Hhe von 4/I04 KAPITEL VI

des ihnen in Rechnung gestellten Betrags
vornehmen. Sonderbestim,nungen

3- Die in Absatz I genannten Personen kn-
nen beim Finanzamt beantragen, als Un- Artikel 2g
temehmer zu gelten. Wrd dem Antrag I. AufAntrag wird die Steuer fr Lieferun-
stattgegeben, so gilt die Unternehmers- gen und Dienstleistungen erstattet, nso-

eigenschaft bis zum Widerruf durch den weit das Entgelt:
Betroffenen, mindestens jedoch fr einen a) weder vereinnahmt worden ist noch
Zeitraum von fnf Jahren. In diesem Fall vereinnahmtwerdenwird; .

findet Absatz 2 keine Anwendung. Einem b) zurckgezahlt wird, da eine Entgelts-
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verminderung erfolgt oder die Gegen- ansssig ist, gelten als im Inland ausgefhrt,
stnde in ungebrauchtemZustand zurck- sofern er anhand von Bchem und Unter-

genomnenwerden. lagen nicht das Gegentel bewest. Diese

2. Ein Untemehmer, der den Steuerabzug Bestimmung wird auch auf Unternehmer
nach Artikel I5 vorgenommen hat, angewandt, die m Inland eine feste Betrieb-
schuldet den entsprechenden Abzugsbe- sttte haben, sofern die Lieferungen und

trag zu dem Zeitpunkt als Steuer, zu dem Dienstleistungen von dieser Betriebsttte
mit Recht angenommen werden kann, ausgefhrtwerden.
da er das Entgelt, auf das sich dieser Be-

trag bezieht, nicht oder nicht ganz zahlen
wird oder zurckerhaltenhat. Die Steuer- Artikel 33
schuld entsteht in jedem Falle zwei Jahre I. Ein Antrag aufSteuererstattungist mit der
nach der Flligkeit des Entgelts, sofern zu Steuererklrungfr den Zeitraumzu stel-
diesem Zeitpunkt noch nicht gezahlt ist. len, in dem der Erstattungsanspruchent-

Die geschuldete Steuer wird nach Artikel standen ist.

I4 entrichtet. 2. Besteht keine Verpflichtung zur Abgabe
3. Wir behalten Uns vor, im Verordnungs- einer Steuererklrung aufgrund von Ar-

wege zu bestinmen, da Absatz I und 2 tikel I4, so wird die Erstattung mit einer

nicht auf Betrge anwendbar sind, die in- Erklrung beantragt, dessen Formblatt

folge eines Abzugs fr Barzahlung nicht Unser Minister festlegt. Diese Erklrung
vereinnahmt beziehungsweise nicht be- ist binnen drei Monaten nach Ablaufdes
zahlt wordensind. Kalendervierteljahrs abzugeben, in dem

der Erstattungsanspruchentstandenist.
Artikel 30 3 . Das Finanzamt entscheidet ber den Er-

AufAntrag wird die Steuer fr die Lieferung stattungsantragdurchVerfgung.
von Gegenstnden in den von Uns im Ver-

ordnungswege festzulegenden Fllen erstat- Artkel34

tet, wenn bei der Einfuhr dieser Gegenstnde Der Untemehmer ist verpflichtet, unter Be-

unter noch festzulegendenBedingungeneine achtung der von UnseremMinister zu erlas-

Erhebungder Umsatzsteuerunterbleibt. senden Vorschriften Aufzeichnungen zu

machen ber die von ihn und an ihn gelie-
Artikel 31 ferten Gegenstnde und bewrkten Dienst-

Bei der bertragung eines Unternehmens leistungen sowie ber die Ein- und Ausfuhr
oder eines Untemelnensteils an eine Per- von Gegenstnden.
son, die das Unternehmen oder den betref-
fenden Unternehmensteilweiterfhrt, wird Artikel 35
unter Beachtung der von Unserem Minister I. Der Untemehmer ist verpfichtet, fr

festzulegenden Bedingungen fr die Liefe- seine Lieferungenund Dienstleistungenan

rungen und Dienstleistungen, die die ber- einen anderen Unternehmer eine nume-

tragungbilden, keine Steuer erhoben. rierte und datierte R.echnung auszustellen,
in der eindeutig und bersichtlich ange-

Artikel32 geben sind:
Die Lieferungen und Dienstleistungeneines a) der Tag, an dem die Lieferung oder die

Unternehmers,der in Inland wohnhaftoder Dienstleistungausgefhrtwird;
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b) Name und Anschrif des Unternehmers, Weise Umsatzsteuer ausweist, die er aus

der die Lieferung oder die Dienstleistung keinem anderen Grunde als aufgrund dieses
ausfhrt; Artikels schuldet, schuldet dese Steuer zu

c) Name und Anschrift des Unternehmers, dem Zeitpunkt, zu dem er diese Rechnung
an den geliefert oder dera die Dienst- ausgestellt hat. Er ist verpflichtet, diese
leistungerbrachtwird; SteuergemArtikel I4 zu entrichten.
d) eine deutliche Beschreibung der gelie-
ferten Gegenstnde oder der Dienst- Artikel 38
leistung; Es ist dem Unternehmer untersagt, Perso-
e) die Menge der gelieferten Gegenstnde; nen, welche nicht Unternehmeroder ffent-
f) das Entgelt; lich-rechtliche Krperschaften sind, Gegen-
g) der Steuerbetrag, der fr die Lieferung stnde und Dienstleistungen gegen Entgelt
oder die Denstlestung geschuldet wird. anzubieten mit dem Hinweis, da die Um-
Die Angabe eines anderen Steuerbetrages satzsteuernicht im Preis einbegriffensei.
ist nicht zulssig.

2. Die Rechnungmu vor dem 15. Tag nach Artikel39
dem Monatausgestelltwerden, in dem die Wir behalten Uns vor, im Verordnungswe-
Lieferung oder die Dienstleistung ausge- ge:
fhrtwird. a) nhere,erforderlichenfallsvon den Vor-

3. Vereinbart der Unternehmer, da das schrifen dieses Gesetzes abweichende
Entgelt fr die von ilm einem anderen Bestimmungen zur Erleichterung der
Unternehmer zu erbrngende Leistung Steuererhebungzu treffn;
ganz oder teilwese im voraus gezahlt b) andere ergnzende Vorschrifen zu den
werdensoll, so ist vor der Flligkeit dieser n diesem Gesetz enthaltenen Bestimmun-

Zahlungen jedes Mal eine Rechnung ge- gen zu erlassen.
mAbsatz I auszustellen.

4. Der Unternehmer ist verpflichtet, ein

Duplikatder ausgestellten'R.echnung auf- KAPITEL VII
zubewahren.

5. Unser Minister kann bestimmte Unter- Steuereinziehung
nehmeroder Gruppenvon Unternehmern
von den in diesem Artikel festgelegten Artikel40
Verpflichtungenentbinden. Die Einziehung der veranlagten Steuernach-

frderungen erfolgt aufgrund der Bestim-
Artikel36 mungen, die fr die Einziehung der direkten

Artikel 25 Absatz 3 und Artikel 29 Absatz I Steuern mit Ausnahme der Grundsteuern
des AllgemeinenReichssteuergesetzesfinden gelten.
entsprechende Anwendung, wenn den Ver-

pflichtungen nach Artikeln 34, 35 und 39 Artikel 4
nicht in vollem Umfang nachgekommen Die veranlagten Steuernachforderungensind
wird. einen Monat nach dem Datum des Veranla-

gungsbescheidsfllig.
Artikel37

Wer auf einer Rechnung in irgendeiner
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KAPITEL VIII festgesetztwerden.
3 Eine Erstattung wird nur insoweit ge-

Strafvorschriten whrt, als der Unternehmer, wenn die
Gegenstndenachdem 3 I. DezemberI968

Artikel42 an ihn gelfert wrden, die ihm dafr in
Wer einer ihm gem Artikel 34,35 oder tLechnung gestellte Steuer gem Artikel
38 obliegenden Verpflichtung Iicht nach- 15 in Abzugbringenknnte.
kommt oder ein in diesen Artikeln enthalte- 4. Der Anspruch auf .Erstattung entsteht je-
nes Verbot bertritt, wird mit einer Geld- weils fr ein Viertel am Ende des zweiten,
buebis zu 5.000 Guldertbestraft. dritten und vieren Quartals I969 und des

ersten Quartals I970. Der Anspruch auf
Erstattung fr die Ausfuhr der Gegen-

KAPITEL IX stnde entsteht jedoch am Ende des Vier-

teljahrs, in dem die Ausfuhr bewirktwird.
bergangs-und Schluvorschriten

Artkel 44
rtikel Aufdie im Jahre 1969 erfolgende Einfuhr43 .

I. Ein Unternehmer, der zu Beginn des I. von Gegenstnden, die vor dem I. Januar
Januars I969 Gegenstnde, die nicht Ge- I969 in die Niederlandeverbrachtworden
gestnde des Anlagevermgens(bedrijfs- sind, wird eine besondereVerbrauchsteuer

.

middelen)sind, in ungebrauchtemZustand erhoben, derenHhe den Betrag erreichen
im Inland auf Vorrat hat, erhlt eine Er- karm,deraufgrundvon Artikel I Absatz I

stattung der nicht in Artikel I Absatz I des Gesetzes vom I3. Dezember 1967
des Gesetzes vom I 3 Dezember I967 (Stb. 6I4) bei Einfuhr im Jalre I968 zu

(Stb. 6I4) genannten Umsatzsteuer,die er zahlen gewesenwre.

fr diese Gegenstnde und fr die bei der 2. Das AllgemeineZoll- und Verbrauchsteu-
Herstellung dieser Gegenstnde verwen- ergesetz wird so angewandt, als wre die
deten Roh- und Hilsstoffe gezahlt hat. in Absatz I genannte Steuer ein Einfuhr-
De Erstattung umfat im Falle der Aus- zoll.
fuhr auch die. gezahlte Umsatzsteuer fr
die Gegenstnde des Anlagevermgens Artikel45
(bedrijfsmiddelen)' nd fr die Dienst- I. In Abweichung von Artkel 2 und I5 ist

leistungen, die bei der Herstellung der auf in bezug auf Gegenstnde, die dazu be-
Vorrat befindlichen Gegenstndeverwen- stimmt sind, vom Unternehmer als Be-
det worden sind, sofern der Unternehmer triebsmittel verwendet zu werden, der
die Gegenstnde ungebraucht und in dem Abzugnur zlssig in Hhevon:

Zustand, in dem sie sich zu Beginn des I. a) 3000 der Steuer, falls die Lieferung oder
Januars I969 befinden, im Jahre I969 aus- die Einfuhrnmim Jahre I969 bewirktwird;
flrt. Der Ansprch auf Erstattung mu b) 6000 der Steuer, falls die Lieferung oder
anhand von Bchern und Belegen nach- de Eintuhr im Jahre I97obewirktwird;
gewiesenwerdenknnen. c) 9000 der Steuer, falls die Lieferung oder

2. Unser Minister trift nhere Bestimmun- die Einfuhr im Jahre I97I bewirkt wird.
gen ber die Erstattung; die Erstattung 2. Absatz I ist nicht anwendbar in bezug aufi
kann dabei nach allgemeinen Mastben a) Schiffe, mit Ausnahme von Wohn-
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schiffen und Vergngungsschiffen oder trgt die Steuer fr die Lieferung und die

-booten; Einfuhr von Tageszeitungen und sonstigen
b) Maschinen und Gerte fr die Herstel- (nicht tglich erscheinenden) Zeitungen im

lung und die wlrend de Herstellung er- Abonnement in Abweichung von Artikel 9

folgende Be- oder Verarbeitung von Er- und 20 null v.H.

zeugnissen der Textilindustrie (ausgenom-
men Maschinen und Gerte zum Spinnen Artikel47

synthetischer oder knstlicher Spinnmas- I. Wir behalten Uns vor, in Verbindungmit
sen und ausgenommen Spinndsen) und der Einfhrungdieses Gsetzesdie erforder-
die fr diese Maschinen und Gerte ver- liche Angleichungder in Artikel 3 des Ge-
wendeten bzw. an ihnen angebrachten setzes ber die VerbrauchsteueraufTabak-
Me-, Kontroll-, Regel- und sonstigen erzeugnisse genannten Steuerstze vorzu-

Hilfsinstrumente sowie die Gebude, in nehmen.
denen diese Gegenstnde benutzt werden. 2. Die Angleichung wird fr de verschiede-

3 In Fllen, nm denen Absatz I auf ein Be- nen Arten von Tabakerzeugnissenso vor-

triebsmittelangewandtworden ist und der genommen,da gem Artikel 2 Absatz I

Unternehmer dieses Betriebsmittels in der des Gesetzes ber die Verbrauchsteuerauf
Folge liefert, wird diesem Unternehmer Tabakerzeugnisse der Verbrauchsteuerbe-
unter von Unserem Minister festzulegen- trag, der in Verbindung mit der Einfh-
den Bedingungeneine Erstattung in Hhe rung dieses Gesetzes geschuldet wird, an-

von 70,40 bzw. Io v.H. der fr diese nhemd dem vor Einfhrung dieses Ge-

Lieferung zu zahlenden Steuergewhrt, je setzes geschtldetenVerbrauchsteuerbetrag
nachdem, ob die Lieferung im Jahre 1969, entspricht. Des weteren knnen die von

I97O oder I97I bewirkt wird. Uns fr notwendig erachtetenAbrundun-
4. Unser Minister kann die in Absatz I ge- gen vorgenommenwerden.

nannten Vomhundertstze mit Beginn 3. Artikel I6 Absatz 2 und 3 finden ent-

eines von ihm festzulegenden Zeitraumes sprechendeAnwendung.
allgemein oder fr bestimnte Gruppen
von Betriebsmitteln erhhen und die in Artikel48
Absatz 3 genanntenVomhundertstzeent- Zu Artikel I0I Absatz I des Eintragungsge-
sprechendanpassen. setzes (Kegistratiewet), von I9I7 (Stb. 243)

5. Nach Herausgabe eines Erlasses durch wrd vor Buchstabe c) folgendes hinzuge-
Unseren Minister aufgrund von Absatz 4 fgt:
wird der Zweiten Kammer der General- a) lechtsvorgnge der bertragung von

staaten mglichst bald, sptestens jedoch unbeweglichen Sachen durch einen Un-

binnenzweiMonateneinGesetzesvorschlag ternehmer, der bezglich dieser bertra-
zur Genehmigungdieses Erlasseszugeleitet. gung umsatzsteuerpflichtigist, es sei denn,
Wird der Vorschlag zurckgezogen oder der Unternehmer verwendet die Sachen
von einer Kammer der Generalstaatenab- als Betriebsmittel und derjenige, an den
gelehnt, so wird der Erla unverzglich die bertragung erfolgt, kann die Um-

aufgehoben. satzsteuer gem Artikel I 5 des Umsatz-

steuergesetzes 1968 ganz oder teilweise in
Artikel 46 Abzugbringen;

Whrend der Jahre I969, I970 und I97I be- b) Kechtsvorgnge, durch welche ein El-
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ternteil an eines oder mehrere eigene oder a) alkoholhaltigeErzeugnisse,die ganz von

durch Heirat angenommene Kinder oder der Verbrauchsteuerbefreit sind;
Pflegekinder unbewegliche Sachen ber- b) alkoholhaltige Pralinen, Tafeln, Riegel
trgt, sofern diese Sachen zu einem von und dergleichen aus Schokolade oder an-

dem Kind oder den Kndern im ganzen deren Swaren.

fortgefhrten Unternehmen des Eltern- 4. Wer gem Artikel 43 AnspruchaufUm-
teils gehren und in diesem Unternehmen satzsteuererstattunghat, mu binnen zwei

verwendetwerden. Tagen nach Inkrafttreten dieses Gesetzes
eine Erklrung ber Menge, Art, Strke

Artikel 49 und Gehalt an reinem Alkohol der einer

I. Das Gesetz ber die Verbrauchsteuer auf Steuernachforderungunterliegendenalko-

alkoholhaltigeErzeugnisse(Stb. I963,240) holhaltigen Erzeugnisse abgeben und
wirdwie folgt gendert: mu dabei den Ort angeben, an dem diese
A. Artikel 7 Absatz I und 2 lautet wie Erzeugnissesich befinden.

folgt: 5. Schuldner der Verbrauchsteuer, der die
Artikel7 alkoholhaltigen Erzeugnisse gem Ab-
I. Die Alkoholsteuer, der die im Inland SatZ 2 unterliegen, ist die Person, die ge-

hergestelltenalkoholhaltigenStoffe unter- m Absatz 4 zur Abgabe einer Erklrung
liegen, wird aufgrund der darin enthalte- verpflchtet ist.
nen Mengen reinen Alkohols bei einer 6. Die Erklrungenwerdenberprf.
Temperaturvon I5 Grad Celsius bemessen 7. Die Verbrauchsteuerwird vom Finanzamt

und betrgt 1540 hfl. je hl. reiner Alkohol. festgesetzt und jeweils zu einem Viertel
2. Die Alkoholsteuer, der eingefhrte al- von dem durch das Finanzamt beauftrag-
koholhaltige Stoffe unterliegen, betrgt je ten Steuereinnehmer zu dem Zeitpunkt
hl und Grad Strke I5,40hfl. erhoben, zu dem gem Artikel 43 Absatz
B. In Artikel 73 Absatz 2 wird hfl. 4 Satz I der Erstattungsanspruchentsteht.

700.- ersetztdurchhl.770,-. Die Verbrauchsteuer wird aufgrund der
2. AlkoholsteuerpflichtigealkoholhaltigeEr- Erklrungund unter Bercksichtigungder

zeugnisse, die sich bei Inkrafttreten dieses Prfungsfeststellungenberechnet. Ist keine
Gesetzes an anderen Orten als in einer Erklrung abgegeben worden, wird die

Brennerei, einer Destillerei der ersten Verbrauchsteuer autgrund der bekannten

Klasse, einem Steueraufschub-oder Zolla- Gegebenheiten berechnet und erforder-

ger befnden,und bei denengemArtikel lichenfasgeschtzt.
43 Anspruch auf Umsatzsteuererstattung 8. Wer alkoholhaltige Erzeugnisse in Besitz

besteht, unterliegen einer Verbrauchsteu- hat, ber die entgegenden Bestimmungen
ernachforderungin Hhevon: des Absatzes 4 eine Erklrung nicht frist-

a) hl. 70,- je hl reiner Alkohol bei einer gem abgegeben worden ist, wird mit

Temperaturvon I5 Grad Celsius fr alko- einer Geldbue bis zu 5.000 hfl. oder,
holhaltige Erzeugnsse fr die eine be- wenn dies mehr ergibt, dem Fnffachen
schrnkte Verbrauchsteuerbefreiung glt; der Verbrauchsteuer,der die Gegenstnde
b) hl. 1 40.- je hl reiner Alkohol bei einer gemAbsatz 2 unterliegen,bestraft.

Temperaturvon 15 Grad Celsiusfr ande- 9. Der Schuldige,der die in Absatz 8 bezeich-
re alkoholhaltigeErzeugnisse. nete Tat mit dem Vorsatz begeht, die

3. Absatz 2 gilt nchtfr: Steuer ganz oder teilweise zu hinterziehen
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oder die Hinterziehung zu begnstigen, des Kraftfahrzeugs an einen Nichtunter-

wird mit Gefngnis bis zu zwei Jahren und nehmer zu dem Zeitpunkt in Kechnung
ener Geldbue bis ZU 20.000 hfl. oder, gestellt worden ist oder gestellt werden

wenn dies mehr ergibt, dem Zehnfachen soll, zu dem m Hinblickaufdie in Artkel

der Verbrauchsteuer,der die Gegenstnde 9 des Straenverkehrsgesetzes(Stb. I935,

gem Absatz 2 unterliegen, oder nit 554)genannteKennzeichenangabeeineBe-

einer der beiden genannten Strafen be- schenigung erteilt wird, abzglich 12/112
straft. dieses Betrages wegen der darn einbe-

Io. Unser Finanzminister ist befugt, Durch- griffenen Umsatzsteuer.

fhrungsbestimmungenzu diesem Artikel 5. Wir behalten Uns vor, im Verordnungs-
zu erlassen. wege nhere Bestimmungen ber de

Festsetzung des in Absatz 4 genanntenBe-

Artikel 50 trages zu treffn.
I. Unter der Bezeichnung besondere Ver- 6. Der Steuersatzbetrgt 1 5 v.H.

brauchsteuer auf Personenkrafiwagen 7. In Abweichung von Absatz 6 betrgt die

wird auf die im Inland erfolgende Liefe- besondere Verbrauchsteuero v.H. fr die

rung durch den Hersteller und auf die Lieferung von Personenkraftwagen, die

Einfuhr von Personenkraftwagen eine von einem Unternehmer ausgefhrt wer-

Steuer erhoben. den, sofern die von Uns im Verordnungs-
2. Als Personenkrafwagen gelten Motor- wege festzulegenden Bedingungen erfllt

fahrzeuge mit drei oder mehr Rdern, de sind. Euem Untemehrner, der Personen-

nach ihrer Bauart zur Personenbefrde- kraftwagen in ungebrauchtem Zustand

rung aufStraen geeignet sind, sogenannte ausfhrt, wird unter dem gleichen Vor-

Kombinationswagen und Stationswagen behalt auf Antrag die fr diese Personen-

(stationcars) einbegriffen, jedoch mit Aus- kraftwagen entrichtete besondere Ver-

nahmevon . brauchsteuer erstattet. Als Ausfuhr gilt
a) Fahrzeugen,die normalerweisePlatz fr auch die Lagerung in einem Zollager,
mehr als acht Personen haben, den Fahrer wenn die Gegenstndenach der Lagerung
nicht einbegriffen; als ins Inland verbrachtes Zollgut betrach-

b) Fahrzeugen, die erkennbar fr die Be- tet werden.

frderung von Kranken oder Gefangenen 8. Die in Artikel 43 genannte Umsatzsteuer-

eingerichtetsind; erstattung vermindert sich bei Personen-

c) Fahrzeugen, die erkennbar fr Zwecke krafiwagen, die andere Unternehmer als

der Polizei, der Feuerwehr, oder fr mili- die Hersteller dieser Personenkraftwagen
trische Zweckeeingerichtetsind; vorrtig halten, um 13 v.H. des in Absatz

d) Motordreirdern fr Invaliden oder 4 genannten Betrages. Soweit es die fr

KrperbeschdigtePersonen. diese Lieferung gczahlte Umsatzsteuerbe-

3. Hersteller von Personenkraftwagenist ein trifft, gilt diese Verminderung nicht fr

Unternehmer,der m Inland einen Gegen- Personenkraftwagen, die in gebrauchtem
stand in einen solchen Zustand versetzt, Zustand an den Unternehmer geliefert
da er als Personenkrafwagen im Sinne wordensind.

von Absatz 2 anzusehen ist. 9. Fr die Anwendungder Artikel 52 und 53

4. Die besondere Verbrauchsteuerwird nach wird die besondere Verbrauchsteuer der

dem Betrag bemessen, der beim Verkauf Umsatzstcuergleichgestellt.
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Io. Soweit mglich, inden die Artikel 3 Ab- Artikel53
satz I und 6,6 Absatz I, 7, I2, Absatz I, Wem aufgrundeines Vertrages,der vor dem
I3, I4, 18, 2I, 22,23, 24, 32, 33, 39, 40 Inkrafttreten einer nderung der Urnsatz-
und 4I entsprechende Anwendung. Fr steuergesetzgebung abgeschlossen worden
die Anwendung von Artikel 3 wird eine ist, Gegenstndegeliefert oder Dienstleistun-
Ttigkeit, durch die ein Gegenstand in gen erbracht werden, kann von der Person,
einen solchen Zustand versetzt wird, da de zur Lieferung der Gegenstnde oder Er-
er als Personenkraftwagen im Sine von bririgung der Denstleistungen verpflichtet
Absatz 2 anzusehen ist, der Herstellung ist, den Mehrbetrag zurckfordern, um den
gleichgestellt. sich clie Umsatzsteuerfr diese Lieferungen

oder Dienstleistungengegenber dem Steu-
Artikel 5 erbetrag vermindert, der sich vor Inkraft-

I. Artikel 4 Buchstabe a) des Finanzaus- treten dieser nderungenergeben htte. Be-
gleichsgesetzes I9oo (Stb. I96I, 2I7) wird dingungen, die dem entgegenstehen, sind
folgendeZifferhinzugefgt: nichtig.
I4- die besondere Verbrauchsteuer auf
Personenkraftwagen. Artikel 54

2. Am Schlu von Artikel z59 des Provinz- L Das Umsatzsteuergesetz I954 (Stb. 558)
gesetzes (Stb. I962, I7) wrd der Punkt und das Gesetz vom 29. Dezember I966
durch einen Strichpunkt ersetzt und fol- (Stb. 592) werden aufgehoben, bleiben
genderBuchstabehinzugefgt: aber in bezug auf bereits bewirkte Liefe-
n. die besondere VerbrauchsteueraufPer- rungen und Dienstleistungen, sowie in
sonenkraftwagen. bezug auf bereits begangene strafbare

Handlungenin Kraft.
Artikel 52 2. Unser Minster ist ermchtigt, nhere

I. Wer aufgrund eines Vertrages, der vor bergangsbestimmungenzu erlassen.
dem Inkrafttreten einer nderung der
Umsatzsteuergesetzgebung abgeschlossen Artikel 55
worden ist, verpflichtet ist, Gegenstnde LI. Dieses Gesetz tritt zu Beginn des I.

zu liefem oder Dienstleistungenzu erbrin- Januars I969 in Kraf.
gen, kann den Mehrbetrag, um den sich 2. Es kann als UmsatzsteuergesetzI968 be-
die Umsatzsteuer fr diese Lieferungen nanntwerden.
oder Dienstleistungen gegenber dem
Steuerbetrag erhht, der sich vor Inkraft-
treten dieser nderungen ergeben htte, Tabelle I
von der Person zurckordern, an die er zum UmsatzsteuergesetzI968
die Gegenstnde liefem oder die Dienst-
leistungen erbringen mu. Bedingungen, a) I.L Kartoffeln;
die dementgegenstehen,sindnichtig. 2. Butter, Margarine, Back- utd Bratfett

2. Dieser Artikel gilt auch fr Umsatzsteu- und andere geniebare le und Fette;
ern, die nach Anwendung von Artikel II 3. Brot in jeder Form, Zwieback jederArt;
Buchstabeb) Ziffer 3 tlligwerden. 4- Schokoladen-und Swaren, soweit sie

allgemein als Brotbelagverwendetwer-

den;
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5. Eier; Fschrogen, die als Kaviar verwendet
6. Frchte- mit Ausnahmevon tropischen werden;

Frchten, Apfelsinen, Zitronen u.dgl. 27. Fleisch von R.indern, Schweinen, Scha-

(andere als Bananen)- frisch; fen, Ziegen und Pferden, frisch zube-

7 Getreide; Mehl und Mehlauszge aus reitet oder haltbar gemacht; Wurst und
Getreide; andere aus dem vorgenannten Fleisch

8. Gemse, frisch, zubereitet oder haltbar bereitete Fleischwaren, sowie Leberpas-
gemacht;auch Apfelmus; tete, nicht aus Gnseleber oder Enten-

9. Hafergries, Gerstengries und Getreide- leber; Schlachtabfall und Drme der
flocken; genanntenTiere;

Io. Haushalt-und Apfelsirup; 28. Wasser;
II. Marmelade, Erdnubutter und natr- 29. a) Bildhauerarbeitenund'andereGegen-

licherHonig; stnde der bildenden Knste, die von

I 2. Kse; Knstlernentworfenwordensind, keine
I 3- Kaffee, Kaffeezusatzund Kaffeersatz; Massenerzeugnisse darstellen und - so-

I4 Milch, auch in Pulverform mit einem weit es andere Gegenstnde der bilden-
Fettgehaltvon ,5 Gewichthundertteilen den Knste betrifft - eigenhndig aus-

oder weniger und einem Feuchtigkeits- gefhrtworden sind.

gehalt von 5 Gewichthundertteilen b) Eingerahmte oder nichteingerahmte
oder weniger; Gemlde und Zeichnungen, die von

I 5 Honigkuchen, Pfefferkuchen und alle Knstlernangefertigtwordensind.
Sorten Schnittkuchendieser Art; c) Eingerahrnte oder nichteingerahmte

I6. Pferde,ausgenommenRennpferde; Radierungen, Stiche, Holzschnitte und
I7 Milchbrei;Joghurt; hnlicheKunstwerke.
I 8. Hlsenfrchte,auchwennzum mensch- d) Von Unserem Minister zu bezeich-

lichen Genu nicht geeignet. nende Gruppen von Antiquitten, so-

I9. Pflanzgutfr den Gemsebau; fern sie lter als Ioo Jahre sind und
20. Federvieh und anderes Geflgel und keine Massenerzeugnissedarstellen.

Wild einschlielch Hauskaninchen so- 30. Bcher, Zeitungen, Wochenbltter,
wie Teile davon, frisch, zubereitet oder Zeitschrifen und andere, mindestens
haltbar gemacht, sichtlich zum mensch- dreimal jhrlich in regelmigen Zeit-
lichenGenu bestimmt; abschnittenerscheinendeAusgaben;

2I. Rindvieh,Schafe, ZiegenundSchweine; 3 I. Druckwerkein Blindenschrif,Schiefer-
22. Speck, frisch, zubereitetoder haltbar ge- tafeln fr Blindenschrift, Schreibma-

macht; schinenfr Blindenschrift und derartige
23. Speiseessig; Blindenschriftartikel;
24. Tee; 32. Gas und Elektrizitt;
25. Vermcelli, Makkaroni, Spaghetti und 33. De von Uns im Verordnungswegezu

Nudeln; bezeichnenden Arznei- und Verband-
26. Fische, Krabben, Miesmuscheln, See- mittel;

schnecken, Herzmuscheln sowie Teile 34. Krankenfahrsthle;
davon, frisch, zubereitet oder haltbar 35. Knstlche Gliedmaen, und zwar:

gemacht, ausgenommen gerucherter Prothesen fr Arme, Hnde, Beine und
Lachs, Kaviar und andere Arten von Fe; Beinschienen und knstliche Ge-
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lenke, knstliche Augen und Ohren; b) I. die Reparaturvon Kleidung und Schu-

Gesichts-, Nasen- und Kehlkopfpro- hen;
thesen; chirurgische Regulierungspro- 2. der Verleih von Bchern, Tageszeitun-
thesen; Hrgerte; gen, Wochenblttern,Zeitschriften und

36. Petroleum, Gasl, Heizl und andere anderen, mindestens dreimal jhrlich in

Mineralle im Sinne der Artikel 4,5,6 regelmigen Zeitabschnitten erschei-

und 7 des Minerallsteuergesetzes(Stb. nendenAusgaben;
I964,207); 3. de Dienstleistungen von Bade- und

37. Briefmarkenund alte Mnzen; Schwnmanstalten;
38. Steinkohle, Braunkohle, Briketts, Koks 4. Anzeigen in Tageszeitungen, Wochen-

und Torf blttern, Zeitschriften und anderen,
39. Seife, undzwar: mindestens dreimal jhrlich in regel-

a) Haushaltsseifeund weiche Seife (gelbe migen Zeitabstnden erscheinenden

Seife, grne Seife u.dergl.); Ausgaben;
b) Sefen, sefenhaltigeWaschmittelund 5. de Dienstlestungenvon R.echtsanwl-

synthetische Waschmittel, deren kapil- ten und Prozebevollmchtigten in

lar-aktiveBestandteilezu hchstens40o Sachen des Personen- und Fanilien-
aus Detergentien bestehen und die ge- rechts gem Band I des Brgerlichen
whnlichberwiegendmit Wasser zum Gesetzbuches;
Waschen von Kleidung und Haustexti- 6. die Dienstleistungenvon Rechtsanwl-
lien verwendetwerden; ten und Prozebevollmchtigten in

c) Abwasch-,Spl- und Reinigungsmit- Rechtssachen.nittelloser Personen, fr
tel, die gewhnlich berwiegend mit die der Staat eine Gebhrzahlt;
Wasser zum reinigen von Geschirr und 7. das Liefernvon Wrme;
sanitrenAnlagenverwendetwerden; 8. die Vermittlung beim Abschlu von

d) Kristallsoda; Vertrgenber die Lieferung der unter

e) Wsserige Lsungen von Alkalihy- a) genanntenGegenstnde;
pochlorit, mt einem Gehalt an wirksa- 9. die Befrderung von Personen durch
men Chlor von hchstens I g je IOO die Eisenbahn, Straenbahn oder Trol-
ml. leybusse oder mit einer Fhre sowie die
Hierbei sind noch die von Unserem Befrderung von Personen gem Ar-

Minister festzulegenden Vorschriften tikel I Buchstabe g), h) und i) des
berde Verpackungzu beachten. Kraftfahrzeugbefrderungsgesetzes(Stb.

40. Zuckerrben; 1939, 527), die Befrderung von Per-

4I. Saatgut fr de Landwirtschaftund den sonen mt Mietwagen gem Artikel I

Gemsebau, soweit es zur Erzeugung Buchstabe I) des genannten Gesetzes

der in dieser Tabelle genanntenErzeug- und die Befrderung von Personen mit

nisse dient,sowie lsaaten; Luftfahrzeugen, sofem der Ausgangs-
42. Dngemittelfr die Landwirtschaft; und der Bestinmungsortim Inland lie-

43. Rundholz; gen;

44. Strohund Viehfutter; Io. die Bereitstellungvon Campinggelegen-
45. Flachs; heiten im Rahmen des Fremdenver-

46. Wolle, weder bearbeitet noch gewa- kehrsgewerbes an Personen, die sich

schen; dortnurfr kurzeZeit aufhalten;
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I I. die Gewlrung von Unterkunft im stnde, die in von Unserem Minister
Rahmen des Beherbergungsgewerbes anzugebenden Fllen als Keisegepck
an Personen, die sich dort nur fr kurze oder als Sendungenohne jeglichenkom-
Zeitaufhalten; merziellen Charakter ausgefhrt wer-

den;
c) whrendder Jahre 1969, I970 und I97I: 3. Seeschiffe,ausgenommenVergngungs-

I. tropische Frchte, Apfelsinen, Zitronen zweckendenendeWasserfahrzeugeund
und dergleichen (ausgenommen Bana- Luftfahrzeuge, die hauptschlich als

nen), frisch; ffentliche Befrderungsmittel im in-

2. die Gewhrung des Zugangs zu Musik- ternationalen Verkehr zu dienen be-

veranstaltungen und Theaterauffhrun- stimmtsind.

gen (Opern, Operetten, Tnze, Panto-

mimen, Revuen, Kabaretts und Zirkus- b) I Dienstleistungen, die in bezug auf die
se einbegriffen). unter a), I, 2, und 3 aufgefhrten Ge-

genstndenerbrachtwerden;
AllgemeineBemerkung 2. die Befrderung engefhrter Gegen-

In den in der Tabelle genanntenzubereiteten stnde bis zumBestimmungsort;
Gegenstndensind solche nicht einbegriffen, 3. die Befrderung von Personen durch
de zum Verzehr an Ort und Stelle bestimmt Seeschiff oder Luftfahrzeuge,wenn der
sind. Bestimmungsort oder der Ausgangsort

nicht rn Inland liegt;
4. die Vermittlung beim Abschlu von

TabelleHII Vertrgen, wenn die Person, an die die
zun UmsatzsteuergesetzI968 Dienstleistung erbracht wird, nicht im

Inland wohnhaft oder ansssig st und
a) I. Ins Inland verbrachtesZollgut im Sinne dort kene feste Betrebsstttehat;

des Allgemeinen Zoll- und Verbrauch- 5. Dienstleistungen, fr die das Entgelt
steuergesetzes; einer Person in Rechnung gestellt

2. Gegenstnde,die von einem Unterneh- worden ist, die nicht im Inland wohn-
mer ausgefhrt oder in einem Zollager haft oder ansssig ist und dort keine Be-

gelagert werden und nach der Lagerung triebssttte hat, sofrn diese oder eine
als ins Inland verbrachtesZollgutgelten. andere Person, an die die Dienstleistung
Sonderbestimmung erbracht wird, nicht im Inland in den
Zu dieser Ziffer zhlen nicht Gegen- Genu der Leistung gelangt.
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NETHERLANDS:SUBSTANTIALHOLDING PRIVILEGE
AND THE CORPORATE INCOME TAX

TEXT OF ART. IO OF THE CORPORATE INCOME TAX

DECREE I942 AND OF ART. I2 OF THE DRAFT CORPORATE
INCOME TAX LAW I969

unofficial translation-- --

...................... .

For a detailed description,see the artice by M.J. van Rooyen on page 337 oftheJulyIAugustl
September issue 1969 ofthe Bulletinfor InternationalFiscal Documentation

Corporate Income Tax Decree 942 the acquisition of this participation served
the public interest.

Art. lo 4. The provisions of paragraph I shall only
r. Ifthe taxpayer without interruptionfrom apply to companies whose capital is

the beginning of the year has possessed a dvided totally or pardy into shares, to

substantial interest in a company whose mutual insurance companies and similar

capital is totally or partly divided into associations, as well as to enterprises of

shares, the dividends received from this publicbodies.
interest shall be left out of account so far

tley are not deductedfrom the bookvalue Dra Corporate Income Tax Law 1969
of the relative shares. With regard to a

participation in a company the seat of Art. 1 2

which is situated outside the Kingdom, I. In case the taxpayer without interruption
(in this article kingdom means the from the beginning of the year has

European part of the kingdom of the possessed a participation either in a

Netherlands) the exemption shall only be company whose capital is totally or partly
applicable if such company is liable to a divided into shares, or in an investment
similar tax levied outside the Kingdom. fund on joint account onds voor gemene

2. A substantial interest in the meaning of rekening) or has been a member of a co-

paragraph I shallbe deemed to exist if the operativesociety,the benefitsderivedfrom

taxpayer directlyholds at least one quarter thisparticipationor a theretorelatedposses-
of the nominal paid-n capital and there is sion of jouissance shares (winstbewjzen)
no reciprocalshareholdership. or from this membershipshall beleftoutof

3. The provisions of paragraph I shall also account when calculating the profits.
apply in the absence of a substantial in- 2. The provisions of paragraph I shall not

terest, if the State Secretary ofFinance has apply to a taxpayer who is considered to

declared that the relative shares constitute be an investmentinstitution. Similarly, tle
a participationand that the maintenanceof provisions ofparagraphI shallnotapplyto

this participation fits into the normal a participationin an investment institution
exercise ofthe business concemed, or that and to distributions made payable by a
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limited liability company or by a fund on related possessionofjouissanceshares or

joint account within eight months after the membership has beenacquiredfroman

the end of the period during which the enttyor physicalpersonwthwhomeither

company was considered to be an invest- the taxpayer or a third person has relations
ment institution. However the provisions as defned n article 7 paragraph 2, letters
ofparagraph I shall apply to distributions b and c, then the amount sacrificed for the
made payable within eight months after acquisitionshall not be fixed at an amount

the beginning of such period, which do greater than the amount whch that entity
not contanprofits ofthatperiod. or that physical person sacrficed for the

3. With regard to a participation in a com- acquisition.
panyor a membershipof a society, the seat 6. A participation in a company the seat of
of which is not stuated wthin the King- which is situated wthin the Kingdom
dom, (n this article Kingdom means shall be deemed to exist if the tax-payer
the European part of the kingdom of the is shareholder of at least five per cent of

Netherlands) the provisionsofparagraph I the nominal paid-n capital of the
shall only apply if such a company or company. A participationin an investment

society is liable to a tax, which on account fund on joint account the seat ofwhich is

of one of the other parts of the Kingdom situated within the Kingdom, shall be
of the Netherlands or of another State is deemed to exist ifthe taxpayer possesses at

levied there on profits, whatever its form. least five per cent of the number of units

4. The expensesconnectedwiththe participa- of the fund, which are in circulationat the
tion or the membership shall only be beginning of the year. When determining
deducted in the case where and to the whether this is the case the number of

extent that, it is likely that they contribute units other than single units shall be

indirectly to the production of profits, converted nto an equivalent number of
which are taxable wthin the Kingdom. single units.

5. The provisions of paragraph x shall not 7. A participation in a company the seat of

apply with respect to loss arising either which is not situatedwithin the Kingdom,
from a participation, or from a thereto shall be deemed to exist if the taxpayer is

related possessionofjouissance shares or shareholderpf at least five per cent of the
from a memberslip, which came to light nominal paid-n capital of the company,
after either the company or the fund in unless it is likely, that the shares are held
whch the taxpayer participates, or the as an investment. A possessionofunits ofa

society ofwhich the taxpayer is a member, fund on joint account the seat ofwhich is

was dissolved. Such a loss shall be fxed at not situated in the Kingdom, shall not be
an amount by which the amount, which consideredto constitutea participation.
has been sacrifced in order to acquire the 8. Our Minister is permitted to declare a

participationor a thereto related possession possession of shares or a possession of
of jouissance shares or to acquire tle units, whichdoes not representa participa-
membership, exceeds the totnl ofdistribu- tion, to be a participation if either the
tions at liquidation. Such loss shall be taken maintenance of such possession fits into
into account in the year in which the the normal exercise of the enterprise
liquidation has been completed. In case carried on by the taxpayer, or the acquisi-
either the participation or the thereto tionofit served the public interest.

July, August, SeptemberSupplement Bulletin Vol. xxm, No. 7,8,9, I969 D/E59
juillet, aot, septembre



PAYS-BAS: RGIME FISCAL DES SOCITS-MRESET

FILIALES ET L'IMPT SUR LES SOCITS

TEXTE DE L'ARTICLE io DU DCRET SUR L'IMPT
SUR LES SOCITS 1942 ET DE L'ARTICLE I2 DU PROJETDE LA

LOI RELATIVE L'IMPT SUR LES SOCITS I969
i

traduction officieuse-- -

Pour une description dtaille, voir l'article par M.J. van Rooyen la page 359 du numero

juillet, aout, septembre 1969 du Bulletin de DocumentatonFiscale Internationale

Dcret sur l'impt sur les socits 1942 maintien de cette participation se trouve

dans le cadre de l'exercicenormal des ac-

Art. 1o tivits de l'entrepriseou que la constitution

I. Lorsque le contribuable a eu, depuis le de cette participation a favoris l'intrt
dbut de l'anne et sans interruption, un public.
ntrt considrable dans une socit dont 4. L'alina premier ne trouvera application
le capital est dvis, en total ou en partie, en que pour les socits dont le capital est

actions, les dividendes produits par cet divis, en total ou en partie, en actions,
intrt ne sont pas pris en considration pour les socits d'assurances mutuelles et

pour autant qu'ils ne soient pas dduits de les associations y assimiles, ainsi que
la valeur comptable des actions relatives. pour les entreprises de personnes morales
En ce qui conceme la participation dans de droitpublic.
une socit dont le sige est tabli en de-
hors du P.oyaume (dans le prsent article Projet de loi relative l'imptsur les socts 1969
Royaumedsigne la partie europenne
du R.oyaumedes Pays-Bas), l'exonration At. 12

nes'appliqueque si cettesocit est soumise I. Dans le cas o le contribuable a eu sans

un impt analogue peru en dehors du interruptiondepuis le dbut de l'anneune

Royaume. partcpation sot dans une soct, dont
2. Un intrt considrable dans le sens de le capital est en total ou en partie divis

l'article premier est cens exister si le en actions, soit dans un fnds commun de
contribuableest actionnairedirect pour un placement onds voor gemene rekening),
quart au moins ducapitalvers nominalet soit qu'il ait t membre d'une socit
si la qualit d'actionnaire ne revt pas un cooprative, les bnfices rsultant soit de
caractrerciproque. cette participation ou d'une possession

3. La disposition de l'alina premier s'ap- d'actions de jouissance en rapport avec

pliquera mme en l'absence d'un intrt celle-ci, soit de sa qualit de membre, ne

considrable, lorsque le secrtaire d'Etat sont pas pris en considration pour la
des Financesdclareque les actions relatives dterminationdu bnfice.
constituent une participation et que le 2. Le premier alina ne s'applique pas pour
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les contribuables qui sont considrs com- montant sacrifi, soit pour l'acquisition de
me des institutions de placenent. De m- la participationou des actions de jouissance
me le premier alina ne s'applique pas en rapportavec ceUe-ci, soit pour la qualit
pour une participationdans une institution de membre, excde le total des distribu-
de placement et pour les distributions ef- tionS de liquidation. Cette perte est prise
fectues par des socits anonynes ou des en considrationpour l'anne dans laquelle
fonds communs de placement et mises la la liquidation est acheve. Dans le cas o,
disposition des ayants-droit endans les soit la participaton ou la possession d'ac-
huits mois aprs la fin de la priode pour tions de jouissance en rapport avec celle-ci,
laquelle la socit ou le fond at consid- soit la qualit de membre, a t obtenue
re comme une institution de placement. d'une entit juridque non-physique ou

Nanmoins le premer alina s'applique d'une personne physique avec laquelle le
pour les distributions mises la disposition contribuable ou un tiers a des relations
des ayants-droit endans les huits mois comme dcrit l'artcle 7, second alna,
aprs le dbut d'une telle priode et qui ne lettres b ou c, le montant sacrifi pour

comprennent pas de bnfice de cette l'acquisition n'est pas estin plus haut
priode. que le montant que cette entit ou cette

3- En ce qui concerne une participationdans personne physique a sacrifi pour l'acqui-
une socit ou la qualit de membre d'une sition.

association qui n'est pas tablie dans le 6. On estime qu'il existe une particpation
Royaume (dans le prsent article Royau- dans une socit tablie dans le Royaume,
me dsigne la partieeuropennedu Roy- si le contribuable est actionnaire pour au

aume des Pays-Bas), le premer alina ne moins cinq pour cent du capital vers

s'applique que si cette socit ou cette as- nominal de la socit. On estime qu'il exs-
sociationat assujettie par une des autres te une participation dans un fonds com-

parties du Royaume des Pays-Bas ou par mun de placement tabli dans le Royau-
un autre Etat un inpt qui prend la me, si le contribuable possde au mons
forme d'un irnpt sur les bnfices. cinq pour cent du nombre des parts du

4. Les frais affrant la participation ou fonds en circulation au dbut de l'anne.
la qualit de membre ne sont dductibles Dans l'occurence, le nombre de parts au-

que dans le cas et dans la mesure o il est tres que les parts simples est rduit un

admissiblequ'ils contribuent indirectement nombreequivalentde parts simples.
obtenir des bnficcs imposables dans le 7. On estime qu'il existe une participation

Royaume. dans une socit qui n'est pas tablie dans
5. Le premier alina ne s'applque pas le Royaume si le contribuable est action-

l'gard d'une perte soit sur une participa- naire pour au moins cinq pour cent du
tion, soit sur une possession d'actions de capital vers nominal de la socit, a noins

jouissance en rapport avec celle-ci, soit qu'il soit admissble que les actions sont

l'gard d'une qualit de membre, qui se tenues comme nvestissement. La posses-
dclare manifeste aprs que soit la soct sion de parts d'un fonds commun de pla-
ou le fonds, dans lequel le contribuable cement, qui n'est pas tabli dans le Royau-
participe, soit l'association dont le contri- me, n'est pas considre comme une part-
buable est membre, at dissous. Une telle cipation.
perte est fxe au chiffre avec lequel le 8. Notre ninistre peut assimiler la possession
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1j

d'actions ou la possession de parts, qui ne normal de l'entreprise exploite par le

rpresente pas de participation, une contribuable, ou si l'acquisition de cette

participation, si le maintien de cette pos- possessiona favorisl'intrtpublic.
session se trouve dans le cadre de l'exercice

G

f
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NIEDERLANDE: SCHACHTELPRIVILEG
UND KRPERSCHAFTSTEUER

TEXT DES PARAGRAPHEN IO DER KRPERSCHAFTSTEUER-
VERORDNUNG I942 UND DES PARAGRAPHEN I2 DES

ENTWURFS KRPERSCHAFTSTEUERGESETZI969

offizisebersetzung-- -

; Fr eine ausfihrliche Analyse, siehe M.J. van Rooyen in de,n Juli, August, September Hef ::

969 des Bulletinfor InternationalFiscalDocumentation', S.382 !

Krperschasteuerverordnung1942 3. Die Bestimmungen von Absatz I gelten
auch bei Nichtbestehen einer wesent-

Artikel o lchen Beteiligung, wenn der Staats-
sekretr der Finanzen erklrt hat, da de

I. Wenn der Steuerpflichtige ohne Unter- betreffenden Aktien eine Beteiligung
brechung seit Beginn des Jahres eine darstellen und da diese Beteiligung im
wesentlicheBeteiligungan einer Kapital- blichen Rahmen des betreffenden Un-

gesellschaft hatte, deren Kapital ganz ternehmens oder Betriebs liegt, oder da
oder teilweise in Aktien aufgeteilt ist, der Erwerb dieser Beteiligung im ffent-
bleiben die Dividenden aus dieser Be- lichen Interesse lag.
telgung auer Ansatz, sowet sie nicht 4. Die Bestimrnungen von Absatz I sind
vom Buchwert der Beteiligung abgesetzt nur aufKapitalgesellschaftenanwendbar,
worden sind. Bei einer Beteiligung an deren Kapital ganz oder teilweise in
einer Kapitalgesellschaft, deren Sitz sich Aktien aufgeteilt ist, ferner auf Ver-
auerhalb des Knigreichs befindet (in sicherungsvereineaufGegenseitigkeitund
diesem Artikel bedeutet Knigreich hnliche Vereine sowie aufUntemehmen
den europischen Teil des Knigreichs ffentlich-rechtlicherKrperschaften.
der Niederlande) gilt die Befreiung nur,

wenn diese Gesellschaft auerhalb des EntwurfKrperschaftsteuergesetz 1969
Knigreichs einer der niederlndischen
Krperschaftsteuervergleichbaren Steuer Artikel 12

unterliegt. LI. Wenn der Steuerpflichtige ohne Unter-
2. Das Bestehen einer wesentlichen Beteili- brechung seit Beginn des Jahres an einer

gung im Sinne von Absatz I st dann Kapitalgesellschaft, deren Kapital ganz
anzunehmen, wenn der Steuerpflichtige oder teilweise in Aktien aufgeteilt ist,
mindestens zu einem Viertel des Nomi- oder an enem Investmentfonds auf ge-

nalbetrags des eingezahlten Kapitals un- meinsame R.echnung (onds voor geme-
mittelbar beteiligt ist und keine gegen- ne rekenng) beteiligt oder Mitglied einer

seitige Beteilignngbesteht. Genossenschaft ist, bleiben die Gewinne
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aus dieser Beteiligung oder einem damit 5. Die Bestimmungenvon Absatz I gelten
zusammenhngenden Besitz von Ge- nicht fr Verluste aus einer Beteiligung
nuscheinen (winstbewzen) oder aus oder dem damit verbundenenBesitz von

dieser Mitgliedschaft bei der Gewinner- Genuscheinen oder aus der Mit-

mittlung auer Ansatz. gliedschaft in ener Genossenschaft,wenn

2. Die Bestimnungen von Absatz I sind diese Verluste sich erst nach Auflsung
nicht anwendbar auf einen Steuerpfich- der Kapitalgesellschaft oder des Invest-

tigen, der selbst als Investment-Einrich- mentfonds, an dem der Steuerpflichtige
tung betrachtet wird. Ebenso fnden de beteiligt ist, oder der Genossenschaft, in

Bestimmungen von Absatz I keine An- der er Mitglied ist, herausstellen. Ein

wendung auf eine Beteligung an einer solcher Verlust ist mit dem Betrag
Investment-Einrichtung und auf Aus- anzusetzen, um den die Kosten fr den
schttungen einer GmbH oder eines Erwerb der Beteiligung oder des damit
Investmentfonds auf gemeinsane Rech- zusammenhngendenBesitzes von Ge-
nung whrend der acht Monate nach nuscheinen oder fr den Erwerb der
Ablauf der Periode, in der de Gesell- Mtgliedschaft den Gesamtbetrag der
schaft als Investment-Einrichtung be- Ausschttungen bei Liquidation ber-
trachtet wurde. Dagegen gelten die Be- schreiten. Derartige Verluste sind in dem
stimmungen von Absatz I fr Aus- Jahr in Ansatz zu bringen, in dem die

schttungen whrend der acht Monate Liquidation abgeschlossenwurde. Wenn
nach Beginn dieser Periode, die keine de Beteiligung oder der danit zusam-

Gewinne aus desem Zetraum ent- menhngende Besitz von Genuschei-
halten. nen oder die Mitgliedschaftvon einer

3. Auf eine Beteiligung an einer Kapital- juristischen oder natrlichen Person er-

gesellschaft oder auf die Mitgliedschaft worbenwurde,zu derderSteuerpflichtige
in einer Genossenschaft, deren Sitze sich odereinedrittePersonBeziehungengem
nicht im Knigreich befinden (n diesem Art. 7. Abs. 2, Ziffer b und c unterhlt,
Artikel bedeutet Knigreich den euro- sind die Kosten fr dn Erwerb nicht

pischen Teil des Knigreichs der Nie- hher anzusetzenals der Betrag, den dese

derlande) fnden de Bestinnungenvon juristische oder natrliche Person fr den
Absatz I nur dann Anwendung, wenn Erwerb aufgewendet hat.
diese Kapitalgesellschaftbzw. Genossen- 6. Eine Beteiligung an einer im Knigreich
schaft einer Steuer unterliegt, die, gleich- ansssigen Kapitalgesellschaft gilt dann

gltig in welcher Form, in einem der als gegeben, wenn der Steuerpfichtige
anderen Teile des Knigreichs der Nie- mndestens zu 5 v.H. des Nominal-
derlande oder in enem anderen Staat betrags des eingezahlten Kapitals an der
von Gewinnenerhoben wird. Gesellschaftbeteiligt ist. Eine Beteiligung

4. Die mit der Beteiligung oder der Mit- an einem im Knigreich ansssigen In-

gliedschaft verbundenen Aufwendungen vestmentfonds gilt dann als gegeben,
sind nur dann und nur nsoweit abzugs- wenn der Steuerpflchtige mindestens
fhig, als die Wahrscheinlichkeit be- 5 v.H. der Investmentanteile des Fonds
steht, da sie indirekt zu der Entstehung besitzt, die zu Beginn des Jahres in Um-
von Gewinnen beitragen, die inim Knig- lauf sind. Um festzustellen, ob dies der
reich steuerpflichtigsind. Fall ist, sind die Investmentanteile, bei
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denen es sich nicht um Einzelanteilehan- Der Besitz von Anteilen eines Invest-

delt, in eine entsprechende Anzahl von mentfondsmit Sitz auerhalb des Knig-
solchen Einzelanteilen zu zerlegen. reichs ist nicht als Beteligung anzusehen.

7 Eine Beteiligtng an einer im Knigrech 8. Unser Minister ist ermchtigt, einen
nicht ansssigen Kapitalgesellschaft ist Besitz von Aktien oder Investmentan-

dann als gegeben anzunehmen,wenn der teilen, der keine Beteiligung darstellt,
Steuerpflichtige mindestens zu 5 v.H. zur Beteiligung zu erklren, wenn dieser
des Nominalbetrags des eingezahlten Besitz in den norrnalen Rahmen des

Kapitals an der Gesellschaft beteiligt ist, Unternehmens oder Betriebs des Steuer-
wenn nicht anzunehmen ist, da die pflichtigen pat oder der Erwerb im
Anteile eine Kapitalanlage darstellen. ffentlichen Interesse lag.
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NETHERLANDS: UNILATERAL REGULATION
FOR THE AVOIDANCE OF DOUBLE TAXATION

TEXT OF THE ROYAL DECREE OF APRIL 7, I965
unofficial translation-- --

For a detailed description, see the article by J. Bouwsnaon page 407 of the July/August/Sep-
tember ssue 1969 oftheBulletnfrInternatonalFiscal Documentation

.

Art. such ncome is not derived from securities
This decree shall only apply so far no other or fromemployment;
regulation for the avoidance of double (v) rights to periodical payments and
taxationis applicable. public welfare benefits (including salaries

from employment) at the expense of a

Art. 2 public body, the seat of which is situated
I. A resident taxpayer shall be exempt from outside the Kingdom, unless such income

income tax relating to his foreign gross is paid with respect to dependentpersonal
income. services perfrmed on belalf ot an enter-

2. Foreign gross income is composed of the prise;
total amount accruing to the taxpayer as: provided that such profits and net ncome

a) profits derived from aa foreign enter- are liable to a tax on ncome which is

prse i.e. an enterprise* or such part of an levied on behalfofanotherState.

enterprise, which is carried on tlrough a 3. For the purposesofthisDecree

permanent establishment (vaste inrichting) a) a permanent establishment (vaste nrich-
situated outside the Kingdom** or a ting) means a durable establishment of an

representative(vaste vertegenwoordiger). enterprise through which the enterprise's
b) net incomearising from: activitiesare totally or partiallycarriedout,

(i) personal services so far the income is including the seat of the management of
received with respect to an employment the enterprise, and agricultural land as

which is or has beenperformedoutside the well as works the executonofwhch lasts

Kingdom; for more than twelvemonths;
(ii) imnovable property, or parts thereof b) the followingare not considered to be a

situatedoutside the Kingdom; permanent representative (vaste vertegen-
(iui) debt claims guaranteedby a mortgage woordiger):
on immovable property situated or (i) a completely independent represent-
established outside the Kingdom, unless ative;
such debt claims are incorporated in a

negotiableinstrument;
* The enterprise comprises independent(iv) rights to a share in the profits of an

term

professions.
enterprise the management of which is ** The term Kingdon means the European
established outside the Kingdom, so far part oftheKingdomoftheNetherlands.
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(ii) a representative who has no authority income of one or more of the six follow-
to conclude transactions, although he ing years, beginningwith the earliestyear.

mayhave a stock for urgentdeliveries.

c) a permanent establishment or a per- Art. 4

manent representative is not deemed to An employee resident of the Kingdom shall
exist where only goods are held in com- be exempt from income tax on salaries
mission. relating to the net income received by him,

as is defmed in Article 2, paragraph 2, letter
Art. 3 b, I and 5 o, which is hable to a tax on

I. The exemption envisaged in Article 2 ncome levied on behalfof another State.
shall be applied through a reduction of
income tax, not exceeding the amount of Art. 5
tax due in the case of the non-application A resident taxpayer shall be exempt from
of this Decree. The ratio between the wealth tax relating to assets belonging to a

amount ofthis reductionand the tax which foreign enterprise carried on by him, as

wouldbe due by virtue of the IncomeTax mentioned in Article 2, paragraph2, letter a,

Act I964 (Staatsblad 5 I9) shall be the same and assets are mentioned in Article 2, para-
as the ratio between the foreign gross graph 2, letter b, 2o, 3 o, and 4o, ifsuch assets

income and the gross income reduced by are liable to a wealth tax or if the profits and
losses which in accordance with Chapter the net income mentioned in these provi-
IV ofthat Act may be compensated,so far sions are liable to a tax on income, which are

such losses consist of negative gross leviedon behalfofanotherState.
ncome.

2. If, and to the extent that, in any year Art. 6

subsequent to I956, the foreign gross I. The exemption envisaged in Article 5
income-calculated taking into account shall be applied through a reduction of
the setting off by virtue of paragraph 3- wealth tax, not exceeding the amount of
is greater than the taxable income, it shall tax due in the case of the non-application
be carried forward to one or more of the of this Decree. The ratio between the
six following years, beginning with the amount of this reduction and the tax

earliest year, in such a way that, for the whch would be due by virtue of the

purpose ofthe calculationofthe reduction Wealth Tax Act I964 (Staatsblad52o) shall

by virtue of paragraph I, n the year to be the same as the rat:io between the total
which the carry-over takes place, a part of amount of the assets mentioned in Article
the gross income, so far as this income does 5 and the wealth.
not consist of foreign gross income, equal 2. For the calculation of the reduction by
to the amount to be carried forward shall virtue of paragraph I, the value of the
be deemed to be part of the foreign gross assets mentioned in Article 5, shall be
income. redced by the value of the debts of a

3. If in any year subsequent to I956 the foreignenterprise as is defined in Article 2,

foreign gross income-calculated taking paragraph 2, letter a, such debts including
into account carrying-over by virtue of debts arising from partcipaton in such

paragraph2-is negative, this income shall enterprise otherwise than as a shareholder,
be set oft against positive foreign gross and by the value of the debts which are
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NETHERLANDS: UNILATERAL REGULATION DOUBLE TAXATION

not related to such enterprise and are respect to such years after I964 to which

guaranteed by a mortgage on immovable an amount originating from years before

property situated or established outside I965 has to be carried forwardby virtue of
the Kingdom. paragraph2 ofthat Article, as well as wth

respect to such years after I964 in whch
Art. 7 an amount originating from years before

The provisions of this Decree concerning I965 has to be set oft by virtue of para-
income tax shall apply correspondinglywith graph 3 ofthatArticle;
respect to the company tax. as regards the salary tax with respect to

salaries liable to withholding of tax

Art. 8 before I July I965;
i. The recipient of a prize in a foreign game as regards the wealth tax with respect to

ofchance,who is a resident ofor establish- the fiscal years whch ended before I

ed within the Kingdom shall be exempt January I965;
from tax on games of chance relating to as regards the tax on lotteries with respect
such prize, if the prize is liable to an to prizes the claim to whch arose before I

identical tax, which is levied on behalf of January I965.
another country of the Kingdom of the
Netherlandsor on behalfofanotherState. Art. o

2. Paragraph I shall not apply if the prize I. This Decree shall enter into force the
must be considered as a profit derived second day after the date ofpublicatonof
from an enterprise. the Staatsblad in whch it is published,and

it shall have retroactive effect as of I

Art. g January I965.
I. The Royal Decree of 30 August, I962 2. This Decree shall apply as regards the

(Staatsblad244)s repealed. salary tax wth respect to salaries lable to

2. The Decree mentioned in paragraph I withholdingoftaxafter 30 June I965.
shall continue to apply: 3. This Decree may be cited as: Decree for
as regards the income tax with respect to the AvoidanceofDoubleTaxation.

the civil years and fiscal periods which Our Minister of Finance is charged with
ended before I January I965, whilst the execution of this Decree whch shall
Article 2, paragraphs 2 and 3 of the said be publishedin the Staatsblad.
Decree shall continue to apply also with
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PAYS-BAS: RGLEMENTATIONUNILATRALE EN VUE

D'VITER LES DOUBLES IMPOSITIONS

TEXTE DE L'ARRT ROYAL DU 7 AVRIL I965
- traduction officieuse-

Pour une description dtaille, voir l'article par J. Bouwsma la page 418 du numro juillet,
aot, septembre 1969 du Bulletind Docunentation Fiscale Internationale

Art. 1 ceux--ci situs en dehors du Royaume;
Le prsent arrt n'est d'application que s'il (iii) de crances garantiespar une hypoth-
n'a t pourvu d'aucune autre manre la que grevant un bien immobilier situ ou

prventiondes doubles impositions. tabli cn dehors du Royaume, moins que
ces crances ne soient reprsentes par un

Art. 2 titre.

I. Un contribuable, rsident du Royaume*, (iv) de droits des participations dans les
est exonr de l'impt sur les revenus bnfices d'une cntreprise dont la direc-
s'applquant au revenu brut tranger tion est tablie en dehors du Royaume,
(buitenlandseonzuivere inkomen). pour autant que ces revenus ne provien-

2. Le revenu brut tranger se compose du nent pas de valeurs mobiliresou d'un em-

montant total dont le contribuable bn- ploi;
ficie au titre: (v) de droits des versements priodiques
a) de bnfice d'une entreprise trangre et de prestationsde droit publc (y compris
ceci tant une entreprise ou la partie d'une le salare en vertu d'un emploi) a la charge
entreprise exploite par l'intermdiaire d'une personne norale de droit public
d'un tablissement stable (vaste inrichting) dont le sige cst situ en dehors du Roy-
se trouvant en dehors du Royaune ou par aume, moins que ces revenus n'aientt
l'intermdiaire d'un reprsentant perma- accords au titre d'activits dpendantes
nent (vaste vertegenwoordiger)en dehors du effectuesau profitd'une entreprise;
Royaume, pour autant que ces bnfices et revenus

b) de revenus nets provenant: nets se trouvent soumis un impt sur le

(i) des activits pour autant qu'il s'agisse de revenu peruau profit d'un autre Etat.
revenus touchs au titre d'un emploi 3. Pour l'applicationde cet arrt
salariexercou ayanttexerc en dehors a) tablissement stable (vaste inrichting)
du Royaume; dsigne un tablissementpermanent d'une
() de biens immobilers, ou parties de entreprise par l'ntermdiaire duquel les

activits de l'entreprise sont en tout ou en

parte excerces, y compris le sige de
* Dans le prsent article Royaume dsigne la direction de l'entreprise, les terrains agri-partie europenne du Royaume des Pays-Bas.
** Le terme entreprise comprend les profes- coles ainsi que les travaux dont la dure
sions librales. dpassedouzemois;
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b) n'est pas considr comme reprsentant quelconquepostrieure I956 - calcul en

permanent(vastevertegenwoordiger): observant le report sur la base du second

(i) un reprsentant compltement ind- alina- est ngatif, ce revenu est compens
pendant; avec le revenu tranger brut positifd'une

(ii) un reprsentant qui n'est pas habilit anne ou de plusieurs annes des six annes
conclure des transactions, encore qu'il suivantes, commencerpar l'anne la plus

tienne un stock pour des livraisons urgen- ,
ancienne.

tes.

c) On ne considre pas qu'il y a tablisse- Art. 4
ment stable ou reprsentant permanent Un employ, rsident du Royaume, est exo-

si des marchandises sont seulement dte- nrde la taxe sur les salaires s'appliquantaux

nues la commission. revenus nets touchs par lui, qui appartien-
nent aux revenus dcrits l'art. 2, second

Art. 3 alina, lettre b, I
o et 5 o, et soht soumis un

I. L'exonration vise l'article 2 est appli- mpt sur le revenu peru au profit d'un

que en accordant une rduction de l'im- autre Etat.

pt sur le revenu, rduction pouvant at-

teindre au maximum le montant de l'im- Art. 5

pt d en cas de non-application du pr-- Un contribuable, rsident du Royaume, est

sent arrt. Le rapport entre le montant de exonrde l'imptsur la fortunes'appliquant
cette rduction et l'impt qui serait d en aux avoirs appartenant une entreprise
vertu de la loi sur l'impt sur le revenu trangre exploite par lui et vise l'article

I964 (Staatsblad 5I9) sera le mme que le 2, second alina, lettre a, et aux avoirs viss

rapport entre le revenu tranger brut et le l'article2, second alina, lettre b, 2o, 3
o

et 4;o,
revenu brut rduitpar les pertes compen- si lesdits avoirs sont sounis un impt sur

ser en vertu du chapitre IV de cette loi, la frtune ou sile bnficeou les revenusnets

pour autant que ces pertes consistent en viss dans ces dispositions sont sounis un

revenusngatifs. mpt sur le revenu peru au profit d'un
2. Si, et pour autant que dans une anne autre Etat.

quelcorique postrieure I956, le revenu

tranger brut - calcul en observant la Art. 6

compensation sur la base du troisime i. L'exonrationvise l'article 5 est appli-
aina - se trouve supreur au revenu m- que en accordant une rducton de l'im-

posable, il est report une anne ou pt sur la fortune, rduction pouvant at-

plusieurs annes des six annes suivantes, teindre au maximum le montant de l'im-
commencer par l'anre la plus ancienne, pt d en cas de non-applicationdu pr-
de telle faon que dans l'anne laquelle le sent arrt. Le rapport entre le montant de

report est effectu, pour le calcul de la cette reduction et l'mpt qui serait d
reduction sur la base du premier alina, en vertu de la loi sur l'mpt sur la fortune
une partie du revenu brut, pour autant que I964 (Staatsblad 520) sera le mme que le
celui-ci ne consiste pas en revenus tran- rapport entre le montant total des avoirs

gers, gale au montant reporter est con- viss l'article 5 et la fortune.
sidere faire partiedu revenu trangerbrut. 2. Pour le calcul de la rduction en vertu du

3. Si le revenu tranger brut dans une anne prenier alina, on dduit de la valeur des
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avoirs viss l'article 5, la valeur des deuximeet troisimealinas, de cet arrt

dettes d'un entreprise trangre vise contnuera, en outre, trouver application
l'article 2, deuxime alina, lettre a, y pour des annes postrieures I964 aux-

compris les dettes rsultant d'une partici- quelles un montant provenant d'annes

pation dans une telle entreprise autrement antrieures I965 devra tre report en

qu'en qualit d'actionnaire, ainsi que la vertu du deuxime alina de cet article,
valeur des dettes ne dpendant pas d'une ainsi que pour des annes postrieures
telle entreprise et garanties par une hypo- I964 dans lesquelles il devra tre procd
thque grevant un bien immobilier situ la compensation d'un montant prove-

ou tabli en dehors du Royaume. nant d'annes antrieures I965 en vertu

du troisimealinade cet article;
Art. 7 en ce qui concerne la taxe sur les salaires

Les dispositons du prsent arrt rgissant pour les salaires sur lesquels la taxe devra

l'mptsur le revenu trouverontune applica- tre retenue avant le Ier juillet I965;
tion identique en matire d'impt sur les en ce qui concerne l'impt sur la frtune
socits. pour les annes fiscales ayant pris fin avant

le ler janvier I965;
Art. 8 en ce qui concerne l'impt sur les jeux de

I. Un bnficiaired'un lot d'un jeu de hasard hasard pour les lots pour lesquels le droit a

tranger, domicili ou tabli dans le pris naissance antrieurement au Ier jan-
Royaune est exonr de l'impt sur les vier I965.
jeux de hasard s'appliquant ce lot, si

le lot est soumis un mpt identique Art. 1 o

peru au profit d'un autre pays du Roy- I. Le prsent arrt entrera en vigueur
aume des Pays-Basou d'un autre Etat. compter du surlendemain de la date

2. Le premier a]ina ne trouvera pas applica- d'dition du Staatsblad dans lequel il sera

tion lorsque le lot doit tre considrcom- publi, et aura effet rtroactifau ler jan-
me un bnficeproduit par une entreprise. vier 1965.

2. Le prsent arrt trouvera application en

Art. g ce qui conceme la taxe sur les salaires, aux

I. L'arrt royal du 30 aot I962 (Staatsblad salaires soumis la retenue de la taxe

344) est abrog. postrieurementau 30 juin I965.
2. L'arrt vis au premer alina continuera 3 Le prsent arrt pourra tre ct comme:

trouverapplication: Arrt en vue d'viter les doubles imposi-
en ce qui conceme l'impt sur le revenu tions (Besluit voorkonting dubbele belasting).
pour les annes civiles et les priodes Notre Ministre des Finances est charg de
fiscales ayant pris fin antrieurement au l'excution du prsent arrt qui sera pu-
1er janvier I965, tandis que l'article 2, bli au Staatsblad.
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NIEDERLANDE: EINSEITIGE REGELUNG ZUR
VERMEIDUNGVON DOPPELBESTEUERUNG

TEXT DER KNIGLICHEN VERORDNUNG VOM

7- APRIL 1965
offizise bersetzung---

...

Fr eine ausfhrliche Analyse, siehe J. Bouwsma in dem Juli, August, September Heft 1969 ii
des ,Bulletinfor InternationalFiscal Documentation,S. 427. !

Art. 1 stckgleiches Recht gesichert sind, mit
Diese Verordnung ist nur dan anzuwen- Ausnahmevon Forderungen,die in einem
den, soweit nicht in anderer Weise die Wertpapierverkrpertsind;
Vermedung von Doppelbesteuerungge- (4) Rechten auf Anteile am Gewinn-eines

regelt ist. Unternehmens,dessen Leitung sich ausser-

halb des Reiches befindet, sofem sie nicht
Art. 2 aus Wertpapierbesitz oder aus einem

I. Ein inlndscher Steuerpflichtiger ist von Dienstverhltnsstammen;
der Einkommensteuerauf den Gesamtbe- (5) Rechten auf wiederkehrende Zahlun-
trag der auslndiscben Einknfte (buiten- gen und Leistungen ffentlichrechtlicher
landse onzuivere inkomen)befreit. Art einschliesslich des Lohnes aus enem

2. Der Gesamtbetrag der auslndischen Ein- Dienstverhltns zu Lasten einer juristi-
knfte besteht aus dem Gesamtbetrag des- schen Person des ffentlichen Rechts mit
sen, was der Steuerpflichtige bezieht als: Sitz ausserhalb des Reiches,mit Ausnahme
a) Gewinn aus einem auslndischenUnter- von solchen Enknften, die wegen
nehmen, d.i. ein Unternehmen oder ein Leistung nichtselbstndigerArbet fr ein
Teilunternehmen,das mit Hilfe einer aus- Unternehmengewhrtwerden;
serhalb des Reches befindlichenBetrieb- soweit dieser Gewinn und diese Nettoein-
sttte (vaste inrichting), oder eines stndi- knfte einer zugunsten eines andern Staa-

gen Vertreters (vaste vertegenwoordiger) tes erhobenen Steuer vom Einkommen
ausserhalb des Reiches, ausgebtwird;2 unterworfensind.
b) Nettoeinknfteaus: 3 . Fr die Anwendung dieser Verordnung
(I) Arbeit, soweit sie aufgrund eines aus- wird
serhalb des Reiches bestehenden oder a) unterBetriebsttte(vaste inrichting) eine
frheren Denstverhltnissesbezogen wer- stndige Einrichtung eines Unternehmens
den;
(2) Grundstcken oder Grundstcksteilen,
die ausserhalbdes Reiches liegen;
(3) Forderungen, die durch Hypothek auf I. Der europischeTeil des Knigreichsder Nie-

derlande.
ein ausserhalb des Reiches gelegenes 2. Ein selbstndig ausgebter Beruf ist in den
Grundstck oder eingetragenes grund- Begriff Unternehmen mitenthalten.
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verstanden, nit deren Hilfe die Ttigkeit dem Jahre, auf das berbracht wird, fr
dieses Unternehmens ganz oder teilweise die Ermittlung der Verminderunggemss
ausgebt wird, darin inbegriffen der Sitz dem ersten Absatz des Gesamtbetrags der
der Leitung des Unternehmens, landwirt- Einknfe, sofern dieser nicht aus aus-

schafliche Grundstcke, sowie Werke, lndischen Enknften besteht, ein Betrag
deren Ausfhrung lnger als I 2 Monate in Hhe des zu berbringenden Betrages
dauert; als zum Gesamtbetrag der auslndischen
b) nicht als ein stndiger Vertreter (vaste Einknftegehrend rechnet.

vertegenwoordiger)betrachtet: 3. Wenn der Gesamtbetragder auslndischen

(I) ein vllig unabhngigerVertreter; Einknfte in irgendeinem Jahre nach I956
(2) ein Vertreter, der nicht zum Abschluss - berechnet unter Bercksichtigung der
von Geschften bevollmchtigt ist, unge- berbringung gemss Absatz 2 - negativ
achtet ob er fr Eilablieferungen einen ist, wird dieser Betrag mit dem positiven
Vorrathlt; Gesamtbetragder auslndischenEinknfte

c) eine Betriebsttte oder ein stndger cines oder nichrerer der folgenden sechs
Vertreter nicht angenommen, falls nur Jahre, beginnend nit dem ltesten davon,
Gter in Kommissiongehaltenwerden. verrechnet.

Art. 3 Art. 4
I. Die in Artikel 2 bezeichneteBefreiung er- Ein im Keich ansssiger Arbeitnehmer st

folgt durch Gewhrung einer Verninde- von der Lohnsteuer auf die ihm gewhr-
rung der ohne Anwendungdieser Verord- ten, in Artikel 2 Absatz 2, Buchstabe b (I)
nung geschuldeten Einkonunensteuer bis und (5) bezeichneten Nettoeinknfte, die
maximal in vollerHhe derselben. einer zugunsten eines andern Staates erho- -

Diese Verminderung ist gleich dem Be- benen Steuer vom Einkommen unterwor-

trag, der zu der Steuer, de gemss Ein- fen sind, befreit.
kommensteuergesetzI964 (Staatsblad 5 I9)
geschuldet wrde, im gleichen Verhltnis Art. 5
steht wie der Gesamtbetrag der auslndi- I. Ein inlndischer Steuerpflichtiger ist be-
schen Einknfe zu dem um die nach freit von der Vermgensteuer,die sich auf

Kapitel IV dieses Gesetzes abzugsfhigen die Aktiva, die zu einem von ibnn betrie-
Verluste anderer Jahre, soweit sie aus benen auslndischen Unternehmen im

negativen Einknfen bestehen, vernin- Sinne von Artikel 2 Absatz 2 Buchstabe a

derten Gesamtbetrag der Einkiinfte (on- gehren, und auf die Aktiva im Sinne

zuiverenkomen). von Artikel 2 Absatz 2 Buchstabe b (2),
2. Wenn und soweit in irgendeinem Jahre (3) und (4) bezicht, wenn die vorerwhn-

nach 1956 der Gesamtbetrag der auslndi- ten Aktiva einer Vermgensteueroder der
schen Einknfte - berechnet unter Be- in diesen Bestimnngen bezechnete Ge-

rcksichtigung der Verrechnung gemss winn und die darin bezeichnete Nettoein-
Absatz 3 - grsser ist als die Bemessungs- knfte einer Steuer vom Enkommen un-

grundlage(belastbareinkomen),wirddieser terworfensind, die zugunsten eines andern
auf ein oder mehrere Jahre der folgenden Staates erhobenwerden.
sechs Jahre, beginnend mit dem ltesten
davon, berbracht, in der Weise, dass in
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Art. 6 wenn der Preis als Untemehmensgewinn
I. Die in Artikel 5 bezeichneteBefreiung er- gelten muss.

folgt durch Gewhrung ener Verminde-
Art. 9

rung der ohne Anwendung dieser Ver- Knigliche Verordnung
ordnunggeschuldetenVermgensteuerbis

I. Die vom 30.

August I96z (Staatsblad 344) wird aufge-
maximal in voller Hhe derselben. Diese hoben.
Verminderung ist gleich dem Betrag, der

2. Die im ersten Absatz bezeichneteVerord-
zu der Steuer, die gemss Vermgensteu- findetweiterAnwendung:
ergesetz I964 (Staatsblad 520) geschuldet nung

auf die Einkonmensteuer fr Kalender-
wrde, in gleichen Verhltnis steht wie

jahre und Veranlagungszeitrume,die vor
der Gesamtbetragder in Artikel 5 bezeich- dem Januar I965 endigten, und ArtikelI.
neten Aktva zum Gesamtvermgen(ver-
mogen).

2, zweiter und dritter Absatz dieser Ver-

2. Bei der Ermittlungder Verminderungge-
ordnung findet weiter Anwendungfr die
Jahre nach I964, aufdie ein aus den Jahren

mss Absatz wird der Wert der in Artikel
vor I965 stamnenderBetrag gemss dem

5 bezeichnetenAktiva um den Wert der zu
zweiten Absatz dieses Artikels berbracht

einem auslndischen Untemehmen m werden muss, sowie fr die Jahre nach
Sinne von Artikel 2 Absatz 2 Buchstabe a

I964,i denen ein aus den Jahren vor 1965
gehrenden Schulden - einschliesslichder stammender dem drittenBetrag gemss
sich aus einer andern Mitberechtigungan Absatz dieses Artikels verrechnet werden
einem solchen Unternehmen als der eines

muss;
AktionrsergebendenSchulden- und den auf die Lohnsteuerfr Lohn, bei dem die
Wert der nicht zu einem solchen Unter-

Steuer vor dem I. Juli I965 einbehalten
nehmen gehrenden, durch Hypothekauf werden
ein ausserhalb des Reiches gelegenes

muss;

auf die Vermgensteuer fr Steuerjahre,
Grundstck oder eingetragenes grund- de dem Januar I965 endgten;
stckgleiches Recht gesicherten Schulden

vor .

aufdieLotteriesteuerfrPreise, aufdie der
vermindert. Anspruchvor dem I. Januar I965 enststan-

Art. 7 den ist.

Die fr die EinkommensteuergeltendenBe-

stimmungen dieser Verordnung fmden auf
Art. 1o

die Krperschaftsteuer entsprechende An-
I. Diese Verordnung tritt am zweiten Tage

wendung.
nach dem Erscheinen des Staatsblad, in

dem sie verffentlicht wird, in Kraft mit

Art. 8 Wirkungvom I. Januar I965
I. Eine auf einen Preis eines auslndischen 2. Diese Verordnung fndet Anwendung auf

GJcksspiels berechtigte Person, die ihren die Lohnsteuer fr Lohn, bei dem die

Wohnsitz oder Sitz in 1eich hat, ist von Steuer nach dem 30. Juni I965 einbehalten

der sich daraufbeziehendenLotteriesteuer werdenmuss.

befreit, wenn der Preis einer gleichartigen 3. Diese Verordnungkann angefhrtwerden
Steuer unterworfen ist, die zugunsten als:
eines andern Landes des Knigreichesoder Verordnung Vermeidung von Doppel-
eines andern Staates erhobenwird. besteuerung (Besluit voorkoming dubbele

z. Der erste Absatz findetkeine Anwendung, belasting).

D/E74 Supplement Bulletin Vol. xxm, No. 7,8,9, July, August, September I969
juillet, aot, septembre







Supplement F
1969

Agreementbetween the Governmentof Malaysia
and the Governmentof the Republicof Singapore

fortheAvoidanceofDoubleTaxationand the
Preventionof Fiscal Evasionwith respect to

Taxes on Income

TO THE BULLETIN FOR INTERNATIONALFISCAL DOCUMENTATION

SUPPLEMENT
AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE

Vol. XXIII, November/novembre1969 No. 11

INTERNATIONALBUREAU OF FISCAL DOCUMENTATION

Muiderpoort - I24 Sarphatstraat- Amsterdam

TEXT

The Government of Malaysia and the other taxes ofa substantiallysimilarcharacter
Government of the Republic of Singapore, to those referred to n the precedng para-

Desiring to conclude an Agreement for the graph imposed in Malaysia or Singapore
avoidance of double taxation and the pre- after the date ofsignatureofthis Agreement.
venton of fiscal evasion with respect to

taxes on income. 3-The provisions of this Agreement in

Have agreed as follows: respect of tle taxation of income or profits
shall likewise apply to the development tax

Article I computedother than on the basis ofincome.

I. The taxes which are the subject of ths Article II

Agreement are-

(a) in Malaysia: I. In this Agreement, unless the context

(i) the ncome tax, otherwserequres-
(ii) the tin profits tax, and (a) the term Malaysia means the Federa-

(iii) the development tax (hereinafter tion of Malaysia;
referred to as Malaysan tax); and (b) the term Singapore means the Re-

(b) in Singapore: public of Singapore;
the income tax (hereinafter referred to as (c) the termsoneofthe ContractingStates

Singaporetax). and the other Contractng State mean

Malaysia or Singapore, as the context

2. This Agreement shall also apply to any requires;
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TAX CONVENTION BETWEEN MALAYSIA AND SINGAPORE

(d) tle term tax means Malaysian tax or resident ofMalaysia for the basis year for
Singapore tax, as the context requires; a year of assessment if its business, or if

(e) the term company means a body more than one, any of its businesses is

corporate or any entity which is treated controlled and managed in Malaysia in
as a body corporate for tax purposes; that basis year:

(f) the term individual means a natural Provided that a company which is a

person; resident of Singapore shall not be treated

(g) the term personncludes an individual, as a resident of Malaysia for the basis
a company, a body of persons, a Hindu year or basis years which coincide with

joint family and a corporationsole; the Singapore year of assessment I968
(h) (i) the term residentofMalaysiain rela- or year of assessment I969;

tion to ayearofassessmentmeansanyper- (iii) the term resident of Singapore in
sonwho is ordinarilyresident in Malaysia relation to a year of assessment means

for the basis year for that year of assess- any person who is resident in Singapore
ment for the purposes of Malaysian tax: for that year of assessment for the
Provided that- purposes of Singapore tax; and a com-

(aa) for the purposes of this Agreement pany shall be deemed to be a resident of.

refrences to 30 days in section 7 (I) Singapore ffit is managedand controlled
(c) oftheMalaysianIncomeTaxAct, I967 in Singapore;
shall be read as references to 90 days; (i) the terms resident of one of the Con-

(bb) an individual who is a resident of tracting States and resident of the

Singapore shall not be deemed to be other Contracting State mean a resident
ordinarily resident in Malaysia for the of Malaysia or a resident of Singapore,
basis year I968; as the context requires;
(cc) an indiyidual who is a resident of (j) the terms Malaysian enterprise and

Singapore shall not be deemed to be Singaporeenterprise mean respectively
ordinarily resident in Malaysia for the an industrial, ninig, commercial, tim-
basis year I969 solely by the application ber, platation or agricultural enterprise
ofthe provisionsofsection7 (I) (b) ofthe or undertaking carried on by a resident

Malaysian Income Tax Act, I967; of Malaysia, and an ndustrial, mining,
(dd)r in calculatingthe numberof days an commercial, timber, plantation or agri-
individual is in Malaysiaunder the provi- cultural enterprise or undertakingcarried
sions of section 7 (I) (c) of the Malaysian on by a resident of Singapore;
IncomeTax Act, I967, any day that he is (k) the terms enterprise of one of the
in Malaysia solely for the purpose of Contracting States and enterprise of
medical treatment,vacationor recreation the other Contracting State mean a

shall be disregarded if that individual Malaysian enterprise or a Singapore
has no source of income other than enterprise, as the context requires;
dividendor interest derived from Malay- (l) the termsincomeorprofitsofaMalaysian
sia, and in the case of a person who enterprise and income or profits of a

derives income from any source, any Singapore enterprise do not include

period of hospitalization shall not be rents or royalties in respect of literary or

taken into account; artistic copyrights, motion picture fl'ns

(ii) A company shall be deemed to be a or of tapes for television or broadcasting
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or of mines, oil wells, quarries, or other (dd) the maintenance of a fixed place of
places of extraction of natural resources business solely for the purpose of pur-
or oftimber or forest produce,or income chasng goods or merchandise, or for
in the form of dividends, nterest, rents, collectingnformation, for the enterprise;
royalties or fees or other remuneration (ee) the mantenance of a fixed place of
derived from the nanagement, control business solely for the purpose of adver-
or supervision of the trade, business or tising, for thesupply ofinformaon, for
other activity of another enterprise or scientific research or for similar activities
concern or remuneration for labour or which have a preparatory or auxiliary
personal services or income derived character, for the enterprise;
from the operation of ships or aircraft; (iv) an enterprise of one of the Con-

(m) (i) subject to this sub-paragraph,the term tracting States shall be deemed to have
permanent establishment means a a permanent establishment in the other
fixed place of business in whjch the Contracting State if it carries on super-
business of the enterprise is wholly or visory activities in that other Contract-

partly carried on; ing State in connection with a construc-

(i) a permanent establishnent shall tion, installation or assembly project
nclude especially- which is being undertaken n that other
(aa) a place of management; ContractingState;
(bb) a branch; (v) a person acting in one of the Con-

(cc) an offce; tracting States on behalfof an enterprise
(dd) a factory; of the other Contracting State (other
(ee) a workshop; than an agent of independent status to

(ff) a mine, oil well, quarry or other whom sub-paragraph (m) (v) applies)
place ofextractionofnaturalresources; shall be deemed to be a permanent
(gg) a building site or installation or con- establishment of that enterprise in the
struction or assembly project; frst-mentioned Contracting State f-

(hh) a farm or plantation; (aa) he has, and habitually exercises in

(iO a place of extraction of timber or that first-mentioned Contractng State,
forestproduce; an authority to conclude contracts in the

(iii) the term permanent establishment name of the enterprise, unless his activi-
shall not be deemed to include- ties are litnited to the purchase of goods
(aa) the use of facilities solely for the or merchandise for the enterprise; or

purpose of storage, display or delivery (bb) he maintains in the first-mentioned
ofgoodsor merchandisebelonging to the Contracting State a stock of goods or

enterprise; merchandise belonging to the enterprise
(bb) the maintenance of a stock of goods from which he regularly fills orders on

or nerchandise belonging to the enter- behalfof the enterprise;
prise solely for the purpose of storage, (vi) an enterprse of one of the Con-

display or delivery; tracting States shall not be deemed to

(cc) the maintenance of a stock of goods have a permanent establishment in the
or merchandise belonging to the enter- other Contracting State merely because
prise solely for the purpose ofprocessing it carries on business in that Contracting
by another enterprise; State through a broker, general commis-
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sion agent or any other agent of inde- under this Agreement in the former Con-

pendent status where such a person is tracting State shall apply only to so much of

actng in the ordinary course of the the income as is remitted to or received in the

busness; other ContractingState.

(vii) the fact that a company which is a

resident of one of the Contracting States Artide IV

controls or is controlled by a company
which is a resident ofthe other Contract- I. (a) The jncome or profits of a Sngapore
ing State, or Which carries on business enterprise sha]l not be taxable inj Malaysia
in that other Contracting State (whether unless the enterprise carries on business in

through a permanent establishment or Malaysia through a permanent establish-

otherwise) shall not of itself constitute ment situated in Malaysia. If the enterprise
either company a permanent establish- carries on business as aforesaid, tax may be
ment of the other; imposed in Malaysia on the income or

(n) the term competent authorities profits ofthe enterprise but only on so much

means, in the case of Malaysia, the thereof as is derived by that permanent
Federal Minister of Finance or his establishment in Malaysia.
authorised representative;and in the case (b) The income or profits of a Malaysian
of Singapore, the Minister for Fnance enterprise shall not be taxable in Singapore
or his authorisedrepresentative. unless the enterprise carries on business in

Singapore through a permanent establish-
2. In the application of this Agreement by ment situated n Singapore. If the enterprise
one of the Contracting States, any term not carries on business as aforesaid, tax may be
otherwise defned shall, unless the context imposed in Singapore on the income or

otherwise requires, have the meaning which profits ofthe enterprisebut only on so much
it has under the laws of that Contracting thereof as is attributable to that permanent
State relating to the taxes which are the sub- establishment in Singapore.
ject ofthis Agreement.

2. Where an enterprise of one of the Con-

Artide III tracting States carries on business in the
other Contracting State through a per-

Where this Agreement provides (with or manent establishnent situated theren, therc
without other conditions) that income from shall n each Contractng State be attrbuted
sources in one of the Contracting States to that permanent establishment the profits
shall be exempted from tax, or taxed at a which it might be expected to make if it

reduced rate, by that Contracting State if it were a distinct and separate enterprise
is subject to tax n the other Contracting engaged n the same or sinilar activities

State, and under the law in force in that under the same or similar conditions and
other Contracting State the said income is dealing independently with the enterprise
subject to tax by refrence to the amount ofwhich it is a permanentestablishment.
thereofwhich is remitted to, or received n,
that other Contracting State and not by 3. In determining the income or profits of a

reference to the full amount there'of, then the permanent establishment, there shall be

exemptionor reductionof tax to be allowed allowed as deductions all expenses including
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executive and general administrative ex- of an enterprisc of one of the Contracting
penses, which would be deductible if the States fron the operation of ships or aircraft

permanent establishment were an inde- in international trafc may be taxed in the

pendent enterprise in so far as they are other Contracting State only if such income

reasonably allocable to the permanent or profits are derved from that other

cstablishnent,whether incurred in the Con- Contracting State:

tracting State in whch the permanent Provided that-

establishnent is situated or elsewhere. (a) where a Singapore enterprise derives
income or profits from Malaysia from

4. No ncone or profits shall be derived by such operations, the tax charged in

or attributed to a permanent establishnent Malaysia on such income or profits shall

by reason of the mere purchase and trans- be reduced by an amount equal to ffty
portation by that permanent establishment per cent thereof
of goods or merchandise for the enterprise. (b) where a Malaysian enterprise derives

ncome or profits fron Singapore from
Article V such operations, the tax charged in

Singapore on such income or profits
Where- shall be reduced by an amount equal to

(a) an enterprise of one of the Contracting fifty per cent thereof.
States participates directly or indirectly
in the management, control or capital 2. The provisions of paragraph I shall like-

of an enterprise of the other Contracting wise apply to income or profits arising from

State, or particpation in shipping or aircraft pools
(b) the same persons participate directly or of any kind by such enterprise engaged in

indirectly in the management,control or shipping or air transport.

captalofan enterpriseofone ofthe Con-

tracting States and an enterprise of the 3. For the purposesof this Article income or

other Contracting State, profits derived from e other Contracting
and in either case, conditions are made or State shall nean income or profits from the

imposed between the two enterprises, in carriage of passengers, mails, livestock or

their commercial or financial relations, goods shipped or loaded into an aircraft in

which differ from those which would be that other Contracting State:

made between independent enterprises, any Provided that there shall be excluded the in -

income or profits which would but for those come or profits accruing from passengers,

conditions have accrued to one of the enter- mails, livestock or goods which are brought
prises, but by reason of those condtions to that other Contracting State solely for

have not so accrued, may be included in the transhipment, or for transfer from one

income or profits of that enterprise and aircraft to another or from an aircraft to a

taxed accordingly. ship or from a ship to an aircraft.

Article VI Article VII

I. Notwithstandmgthe provisionsofArticle I. Dividend.s paid by a company which is a

IV of this Agreement the income or profits resident of one of the Contracting States
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shall be treated as derived from that Con- to the rate of tax appropriate to the year of
tracting State. assessment imnediately following that in

which the dividendwas paid
2. Where a company which is a resident of
Malaysia for the basis year for a year of . Where a company which is a resident of
assessment for the purposes of Malaysian one of the Contracting States derives in-
tax is also a resident of Singapore for the come or profits fron sources within the
purposes of Singapore tax for the year of other Contracting State, there shall not be
assessment which coincides with that basis imposed in that other Contracting State any
year, a dividend paid by the company shall orm of taxation on dividends paid by the
be deemed to be derived from tle Con- company to persons not resident in that
tracting State in which the meeting at which other Contracting State or any tax n the
the dividend was declared was held. nature ofan undistributedprofits tax on the

undistributedprofitsofthecompany,whether
3. For the purpose of this Article only, a or not those dividends represent, in whole or

company which is a resident of one of the in part, income or profits so derived.
Contracting States may when paying a

dividend declare itselfto be a resident of the 7. The provisions of paragraphs I, 2 and 3
otler Contracting State. shall not apply if the recipient of the divi-

dends, being a resident of one of the Con-
4. Wlere a dividend is derived or deemed tracting States, has in the other Contracting
to have been derived from one of the Con- State, of which the company paying the
tracting States in accordance with the provi- dividends is a resident, a permanentestablish-
sions of tbis Article, the Contracting State ment with which the holding by virtueof
in which the dividend is derived or deemed which the clividends are paid is effectively
to have been derived shall allow to the reci- connected. In such a case Article IV shall
pient of such dividend a tax set-off under apply.
section 46 of the Income Tax Ordinance
(Singapore) or section HO of the Income 8. If the system of taxation applicable in
Tax Act, I967 (Malaysia) as the case may be, either Contractng State to the ncome and
equal to the tax which would have been distributions of companies is altered, the
deducted from such dividend under the taxation authorities may consult each other
provisions of section 44 of the Income Tax in order to determine whether it is necessary
Ordinance (Singapore) or section Io8 of the for this reason to amend the provisionsofthis
Income Tax Act, I967 (Malaysia) as the Article.
case may be, had the dividendbeen paid by a

company resident in that Contracting State. Article VIII

5. Nothing in this Artcle shall affect the I. Royalties derived fron sources within
provisions of the law of either Contracting one of the Contracting States by a resident
State in which the tax in respect ofa dividend of the other Contracting State may be taxed

paid by a company resident in either Con- in the Contracting State from whch the
tracting State has been, or has been deemed royalties are derived.
to be, deductedmay be adjustedby reference
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2. The term royalties as used nm this agreed upon by the payer and the recipient
Article means payments ofany knd received in the absence of such relationshp, the

as consideration for the use of, or the right provisions of this Article shall apply only to

to use, any copyright, patent, trademark, the last-mentionedamount. In that case, the

design or model, plan, secret formula or excess part of the payments shall remain

process or for the use of, or the right to use taxable according to the laws of each

industrial, commercial or scientifc equip- Contracting State, due regard being had to

ment, or for information concernng in- the other provisons ofthis Agreement.
dustrial, commercialor scientifc experience,
but does not include any royalty or other 6. t.oyalties as defined in paragraph 2 of

amount paid in respect of literary or artistic ths Article shall be treated as derived from

copyrights or of motion picture films or of sources within the Contracting State in

tapes for television or broadcastingor of the which the property from which such royal-
operations of a mne, oil well, quarry or ties are derived is used
other place ofextractionofnatural resources

or oftimberor forest produce. 7. Sums derived from the alienation of any

right or property referred to in paragraph 3

3. Sums derived by a resident of one of the of this Article shall be t:reated as derived

Contracting States from sources within the from sources within the Contracting State in

other Contracting State from the alienation which such right or property is used.

of any right or property from which royal-
ties, as defined in paragraph 2 ofthis Article, Article IX

are or may be derived, may be taxed in the

Contracting State from which the sums are I. Income from nmovable property may

derived. be taxed in the Contracting State in which
such property is situated.

4. The provisions of paragraphs I and 3 of
this Artic]e shall not apply if the recipient 2. The term immovableproperty shall be

of the royalties or sums, being a resident of defined in accordance with the law of the

one of the Contracting States, has in the Contracting State in which the property in

other Contracting State from which the question is situated. The term shall in any

royalties or sums are derived, a permanent case include rights to variable or fixed pay-

establishment wth which the right or ments as considerationfor the working of, or

property giving rise to the royalties or sums the right to work, mineral deposits,oil wells,
is effectively connected. In such event, the quarries or other places of extraction of

provisions of Article IV shall apply. natural resources or of timber or forest

produce.
5. Where, owing to a special relationship
between the payer and the recipient or 3. The provisions of paragraph I shall
between both of them and some other per- apply to income derived from the direct use,

son, the amount of royalties or sums paid, letting or use in any other form of immo-

having regard to the use, right, property or vable property.
information for which they are paid, ex-

ceeds the amount'whch would have been
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4. The provisionsofparagraphs I and 3 shall to have been derived from a source i, and
also apply to the income from immovable may be taxed in the other Contracting State
property of an enterprise. ifthe employment is exercised in that other

Contracting State.
Article X

2. In relation to remunerationof a director
I. Remunerationother than a pension paid of a company from the company, ths
by the Governmentofone of the Contract- Article and Article XII shall apply asf the
ing States to an individual who is a citizen remuneration were remuneration of an

ofthat Contracting State and who is subject employee in respect of an employment.
to tax therein in respect of the services Director's fees and similar payments derived
rendered in the discharge of governmental by a resident of one of the Contracting
functions in the other Contracting State States in his capacity as a member of the
shall be exempt from' tax in that other board of directors of a company which is a

Contracting State. resident of the other Contracting State shall
be deemed to have been derved from an

2. This Article shall not apply to any employment exercised n, and may be
remuneration in respect of services rendered taxed n, that other Contracting State.
in connection with any trade or business
carried on for purposes ofprofit: Article XII
Providedthat nothing in this paragraphshall
affect the right of the Governments of the I. An individualwho is a resident ofMalay-
Contracting States mutually agreeing that sia shall be e]empt from Singapore tax on

any activityshall be deemed to be not carried icome in respect of an employment exer-

on for the purposesofprofit. cised in Singapore in a year of assessment

whch coincideswth the basis year for a year
3. Any remuneration to which this Article of assessment for which he is a resident of
applies shall be deemed to be ncome from Malaysia, if-
a source within the Contracting State the (a) he is present within Singapore for a

Government of which pays the remunera- period or periods not exceeding in the
tion. aggregate I2o days during that year of

assessment; and
4. For the purposes ofthis Article, the word (b) the services are performed for or on

Government shall include any State behalf of a person who is a resident of
Government,or local or statutory autlority Malaysia; and
of either Contracting State. (c) the income is subject to Malaysan tax;

and
ArtideXI (d) the ncome is not directly deductible for

Singapore tax purposes from the income
I. Subject to the provisions of this Article or profits of a permanent establishment
and Articles X, XII, XIII and XIV, salaries, in Singapore of that person.

wagesandothersimilarremunerationderived
by a residentofoneofthe ContractingStates 2. An individualwho s a resident of Singa-
in respect ofan employmentshall be deemed pore shall be exempt from Malaysian tax on
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income nm respect ofanemploymentexercis- 6. For the purposes of this Article, income
ed in Malaysia in the basis year for a year or profits to which this Article applies shall
of assessment whch concides wth a year be treated as derved from sources within
of assessment for which he is a resdent of the Contracting State in which the services

Singapore,if- are rendered.

(a) he s presentwithin Malaysia for a period
or periods not exceeding in the aggregate Article XIII

I 20 days durng that basis year; and

(b) the services are performed for or on I. Any pension or annuity derived by an

behalf of a person who is a resident of indvidual who is a resident of one of the

Singapore; and Contracting States from sources within the

(c) the income is subject to Singapore tax; other Contracting State may be taxed in the
and first-nentioncd Contracting State.

(d) tle income is not directly deductible for
Malaysian tax purposes from the ncome 2. The term annuty means a stated sum

or profits of a permanent establishment payable periodically at stated times during
in Malaysiaofthatperson. life or during a specified or ascertainable

period of time under an obligation to make

3. The provisions of this Article sliall the payments in return for adequate and full

apply to the remunerationor profits derived consideration in money or money's worth.
from sources within one of the Contracting
States by public entertainers (such as stage, 3. The term pension means periodical
motion picture, rado or television artistes, payments made, whether voluntarily or

musicians and athletes) only if the visit to otherwise, in consideration for services
that Contracting State is supported, wholly rendered or by way of compensation for
or substantially, from the public funds ofthe injuries received.
Governmentof the other Contracting State.

4 Any pension paid by the Government of

4. Notwithstanding anything contained in one of the Contracting States shall be
this Agreement,where services are providcd deemed to be derived from a source within
in one ofthe Contracting States by an enter- that Contracting State. Any other pension
prise ofthe other Contracting State, then the shall be deemed to be derived from a source

profits derived from providing those services within the Contracting State of which the

by such an enterprise may be taxed in the person paying the pension is a resident.
first-mentioned Contracting State unless
the enterprise is substantially supported by Article XIV
the public funds of the Government of the
other Contracting State in connection with I. An individual who is a resident ofone of
the provision ofsuch services. the Contracting States immediately before

nakinga visit to the other Contracting State

5. For the purposes of this Article, the term and is temporarilypresent in the other Con
Government has the sane meaning as in tracting State solely as a studentat a recognis-
paragraph 5 ofArtcle X. ed university,college,school or other similar

recognisededucationalinstitutoninthatother
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ContractingStateor as an approved business (b) any income derived from that other
or technical apprentice therein, for a period Contracting State in respect of services
not exceeding two years (or such further pe- in that other Contracting State if the
riod as may be approved) from the date of services are perfrmedin connectionwith
his frst arrivalinthat otherContractingState his study, researchor trainingor are inci-
in connectionwith that visit, shall be exempt dental thereto.
from taxin thatotherContractingStateon-

(a) any income not derived from that other 3. A individual who is a resident of one

ContractingState; of the Contracting States immediately
(b) any grant,allowanceorawardwhetheror before making a visit to the other Contract-

not in connectionwith the employment; ing State and is temporarily present in the
(c) any ncome derived from that other other Contracting State solely as an em-

Contracting State in respect of services ployee of, or under contract with, the
rendered in that other Contracting State Government or an enterprise of the first-
and which is paid by his employer in the mentioned Contracting State solely for the
first-mentioned Contracting State; and purpose of acquiring technical, professional

(d) any income (other than ncome of the or business experience for a period not ex-

kind referred to in paragraph (c) above) ceeding twelve months from the date ofhis
derivedfromthe other ContractigState, first arrival in that other Contracting State
in respect of services rendered in that shall be exempt in that other Contracting
other Contracting State with a view to State on any ncome derived from the
supplementing the resources available first-mentioned Contracting State and any
to hm for such purposes, not exceeding income derived from that other Contracting
the sum of $3,000 in a calendar year. State in respect of services renderediin that

other Contracting State if the services are

2. An individualwho is a resident ofone of performed in connectionwith his studies or

the Contracting States immediately before training or are ncidental thereto:
making a visit to the other Contracting Provided that where that individual is an

State and is temporarilypresent in the other employee of, or under contract with an

Contracting State for the purposes of study, enterprise of one of the Contracting States,
researchor training solely as a recipient ofa this paragraph shall apply only in respect of
grant, allowance or award from the Govern- approved employees.
ment of either of the Contracting States or

from a scientific, educational, religious or 4 In this Article approved means ap-
charitable organisation or under a technical proved by the Contracting State in which
assistance programme entered into by the the individualwill be temporarilypresent.
Government of either of the Contracting
States for a period not exceeding two years Article XV
from the date of his first arrival in that
other Contractig State inin connection with I. Interest paid by the Government or a

that visit shall be exempt from tax in that resident of Malaysia shall be treated as

other Contracting State on- derived from Malaysia and nterest paid by
(a) the amount of such grant, allowance or the Government or a resident of Singapore

award; and shall be treated as derived from sources
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within Singapore. Where, however, the of any ncome derived from sources within

person paying the nterest, whether he is a the other Contracting State.

resident of one of the Contracting States or

not, has in the other Contracting State a z. For the purpose of this Article the term

permanent establishmentn connection with Government shall include-
which the ndebtedness on which the inte- (a) in the case ofMalaysia-
rest is paid was incurred and such interest is (i) the Governmentof th States;
borne by such permanent establishment, (ii) the Bank Negara, Malaysia;
then such nterest shall be deemed to be (iii) any local or statutory autlority
derived from Malaysia or from sources exempt from tax in Malaysia;
within Singapore as the case may be in (iv)' such institutions, as may be agreed
which the permanent establishment is from time to time between the two

situated Contractiig States;
(b) in the case of Singapore-

z. The provisions of this Article shall not (i) the Board of Commissioners of

apply f the recipient of tlie intcrest, being a Currency;
resident of one of t:he Contracting States, (ii) any local or statutory authority
has in the other Contracting State from exempt from tax in Singapore;
which the interest is derived a permanent (ii) such institutions, as may be agreed
establishnent with which the indebtedness from time to time between the two

in respect of which the nterest is derived is Contracting States.

effectively connected. In such a case, the
provisonsofArticle IV shall apply. Article XVII

3. Where, owng to a special relationship I. Individuals who are residents of Malaysia
between the payer and the recipient or shall for the purposes of Singapore tax be
between both of them and some other treated as Singapore citizens not resident in

person, the amount of nterest paid, having Singapore.
regard to the indebtedness for which it is

pad, exceeds the amount which would have 2. Individualswho are residentsofSingapore
been agreed upon by the payer and the shall for the purposes of Malaysian tax be

recipient n the absence of such relationship treated as Malaysian citizens not resident in
and dealing with each other at arm's Malaysia.
length, the provisions of this Article shall
apply only to the last-mentoned amount. Article XVIII
In that case, the excess part of the payment:s
shall remain taxable according to the laws of I. The laws of Malaysia shall continue to

each ContractingState, due regardbeing had govern t:he taxation of income derived from
to tle other provisions of this Agreement. Malaysia except where express provision to

the contrary is made in this Agreement. The
Article XVI laws of Singapore shall continue to govern

1 the taxation of ncome arising in Singapore
i. The Governmentofone of the Contract- except where express provision to the con-

ing States shall be exempt from tax in respect trary is made in this Agreement. Where in-
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come is subject to tax in both Contracting 4. Notwithstanding the provisions of this
States, relief from double taxation shall Article, where remuneration for servces

be given in accordance with the following perforned on ships or aircraft engaged in

paragraphs of this Artcle. international traffic is received by a person
who is by the taxation laws of Malaysia

2. (i) Subject to the provisions of the laws treated as resident in Malaysia for the basis
of Malaysia regarding the allowance as a year for a year ofassessmentwhich coincides
credit against Malaysian tax of tax with the year of assessment for whch he s

payable in any country other than resident in Singapore and is chargeable to

Malaysia. Singapore tax payable whether tax on such income in both Contracting
directly or by deduction, in respect of States, credit shall be given by the Con-
ncome derived from Singapore shall be tracting State in which he does not have a

allowed as a credit against Malaysian tax permanent home available to hin and if he
chargeable in respect of that income. has a permanent home in both Contracting
(ii) For the purposesofthis paragraph, the States, by the Contracting State with which
tax chargeable on any income of a person hs personal and economic relations are less
derived from Singapore shall be taken to close.
be so much of the tax chargeable on his

chargeable income for a year of assess- 5. Where the person paying the pension
ment as the aggregate of the statutory in- under paragraph4 ofArticleXIII, or the per-
come for that year of assessment of those son paying the interest under paragraph I

sources the ncome of whch is derived ofArticle XV is a residentof bothContract-
from Singapore less the aggregate ofloss- ing States, credit shall be given by the Con-
es which if they had been profits would tracting State in which he does not have a

have been derved from Singapore and permanent home available to him, and if he
deductible under secton 43 (2) and 44 (2) has a permanent home in both Contracting
of the Malaysian Income Tax Act, I967, States, by the Contracting State with which
bears to the total income for that year of his personal and economic relations are less
assessment before the deduction of any close.
gifts or donations allowable under sec-

tion 44 (6) or any deduction falling to be 6. Notwithstanding the provisions of this
made pursuant to Schedule 4 to the same Article, the income derved by any pension
Act fr that year of assessment. or provident fund or society of one of the

Contracting States from the other Contract-

3. Subject to the provsions of the laws of ing State shall be exempt from tax in that

Singapore regarding the allowance as a other Contracting State if such fund or

credit against Singapore tax of tax society is an approved fund or society under
payable in any country other than Singa- the taxation law ofthe frst-mentionedCon-

pore, Malaysian tax payable, whether d- tracting State.

rectly or by deduction, in respect ofincome
from sources within Malaysia shall be al- Article XIX

lowed as a credit against Singapore tax pay-
able in respect of that income. I. The taxation authorities of the Contract-

ing States shall exchange such information
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(being information which is available under the frst-mentioned Contracting State. If the

their respectve taxation laws n the normal claim is justifed, such taxation authorities

course of administration) as s necessary for shall endeavour to conie to an agreement

carrying out the provisions of this Agree- with the taxation authorities of the other

ment or for the prevention of fraud or Contracting State wth a view to avoidance

underpaymentof taxes by reasons other than of taxation which is not in accordance with

fraud or for the administrationof statutory this Agreement.
provisions against legal avoidance in relation

to the taxes which are the subject of this 2. The taxation authorities of the Con-

Agreement. Any information so exchanged tracting States may communicate with each

shall be treated as secret and shall not be other directly for the purposes of giving
disclosed to any persons other than persons, effect to this Agreement and for resolving
including a court, concernedwith the assess- difficulty or doubt as to the application or

ment and collection of those taxes or the interpretationof this Agreement. In particu-
determinationofappeals in relation thereto. lar the taxation authorties may consult

together to resolve disputes arising out of

2. In no case shall paragraph I be construed the applicationof paragraph 2 of Article IV

so as to impose on one of the Contracting or Article V or the deternination of the

States the obligation- source of a particular item of income or to

(a) to carry out administrative measures at endeavour to eliminate double taxation.

variance with the laws or the adninistra-
tive practice of that or of the other Article XXI

Contracting State;
(b) to supply particulars whicl are not I. This Agreement shall come into force on

obtainable under the laws or in the nor- the date when the last ofall such things shall

nal course of administration of that or be done in Malaysia and Singapore as arc

of the other Contracting State; necessary to give the Agreement the force

(c) to supply any information which would of law in Malaysia and Singapore, and shall

disclose any trade, business, industrial, thereuponhave the effect as respects-
commercial or professional secret or (a) Malaysian tax for the year of assessnent

trade process, or information the dis- I969 and subsequent years of assessment;

closure of which would be contrary to (b) Singapore tax for the year of assessment

public policy. I969 and subsequent ycars ofassessment.

Article XX 2. Nothing in this Agreement shall affect:

(a) anything duly done or suffered to be

LI. Wlere a person who is a resident of one done; or

of the Contracting States consders that the (b) any right, privilege, benefit,oblgationor

actions of one or both of t:he Contracting liabi]ity acquired, accrued or incurred,
States result or will result in taxation not in under the provisions of the Agreement be-
accordance wth this Agreement he may, tween the Governmentof Malaysia and the

notwithstanding the remedies provided by Government of the Republic of Singapore
the taxaton laws in force n the Contracting for the avoidance ofdouble taxation and the

States, appeal to the taxation authorities of prevention of fiscal evason with respect to
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taxes on income signed on the sixteenth day other Contracting State written notice of
of August I966 (hereinafter referred to as termination and in such event this Agree-
the I966 Agreement). ment shall cease to be effective as respects-

(a) Malaysian tax for the year of assessment

3. For the purposes of this Agreement the next following that in which such
balances as at 3ISt December, I968 under notice is given and subsequent years of
section Io8 (6) of the Income Tax Act, I967 assessment;
(Malaysia) or section 44 (3) of the Income (b) Singapore tax for the year of assessment

Tax Ordinance (Singapore)as determined next following thai in which such
under the provisionsof the I966 Agreement notice is given and subsequent years of
shall be carried forward. assessment.

Artide XXII IN WITNESS WHEREOF, the undersigned duly
authorised thereto have siged this Agree-

This Agreement shall continue in effect ment.

indefinitely, but the Government of either DONE in duplicate at Singapore this twenty-
Contracting Stat may, on or before 3oth sixth day of December of the year one

June in any calendaryear (not earlier than the thousandnine hundred and sixty-eightin the
year I972) give to the Government of the English language.
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