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THE INTERNATIONAL BUREAU OF FISCAL DOcu- LE BUREAU INTERNATIONAL DE DOCUMENTATION
MEITATION was founded in I938. For reasons of FISCALE fut fond en 1938. Pour des raisons de

organizing character this Bureau is established as caractre organisatoire,ce Bureau est tabli com-

a separate foundation according to Netherlands me une fondationspare conformmentau droit
law. The Bureau is a scientific, independent,non- civil nerlandais. Le Bureau est une institution
profit making, non-politicalfoundationofwhich scientifique, indpendante, sans but lucratif et

the purpose is defned in the articles as follows: sans objet politique, dont le but est dfm-i dans
les statuts comme suit:

(art. 2) The Object of the International Bureau (art. 2) Le but du Bureau Internationalde Docu-
of Fiscal Documentation is the foundation and mentationFiscale est d'tablir et de maintenir un

maintenance of an international documentation bureau international de documentationtendant
bureau, in order to supply information in fiscal fournir des informationsconcernant la lgislation
legislationand the applicationoffiscallaw,and to fiscale et l'application du droit fscal, ainsi qu'
stimulate the study of fscal science. stimuler l'tude de la science fiscale.
(art. 3) The Intemational Bureau of Fiscal Docu- (art. 3) C'est par les moyens suivants que le Bu-
mentation shall endeavour to realise this object reau se proposed'atteindrece but:

by: a. en tablissant une bibliothque fiscale d'ou-
a. founding a library on fiscal legislation, books, vrages, revues et autrespublications;

periodicals and other publications; b) en fournissantdes informations;
b. supplying information; c) en procurant tous ceux qui s'y intressent
c. giving any one the opportunity to study all l'occasionde consulterces ouvrages;

material available in its library; d) en publiantun priodique;
d. issuing a periodical; e) en recourant tout autre moyenadquat.
e. any other appropriatemeasures. Le Bureau veut, en coopration avec l'IFA et

In close co-operationwith the I.F.A. and withthe l'aide d'experts d'un grand nombre de pays, ras-

aid ofexperted cooperatorsin a great number of sembler toutes les donnes possibles dans le do-
countries, the Bureau tries to collect all possible mainedu droit fscal national et international. De
data in the sphere of national and international cette faon, le Bureau est mme de fournir des
fiscal law. In this way the Bureau will be able to renseignements dtaills sur des problmes sp-
supply detailed information concerning special ciaux mais sans donner d'avis. Pour ces renseig-
subjects (no advice is given) forwhicha fee is due, nements on demande des honoraires ncessaires
whichis necessary for the maintenanceand exten- pour le maintien et l'extension du Bureau. Sur
sion of the Bureau. des sujets gnraux, le Bureau publie des tudes
On general subjects the Bureau brings out de caractredocumentairedansles sries: Publica-
publications of documentary character in the tions du Bureau International de Documenta-
Series: Publicationsof the InternationalBureau tion Fiscale, et Etudes sur le dveloppementfiscal
of Fiscal Documentation, and in the Series et conomique.
Studies on Taxation and Economic Develop- Ces sries ont eu des supplments spciaux et

ment. varis. Depuis I96I le Bureau a publi la revue

These series have been supplementedby various European Taxation, d'abord comme une revue

special publications. Since I96I the Bureau has bi-mensuelle en langue anglaise portant sur les

publishedEuropeanTaxation,at first as a fortnight- dveloppements fiscaux dans le continent euro-

ly English language review of tax develoments pen, le Royaume Un et l'Irlande, puis partir
on the European Continent, in the UnitecKing- de janvier I970 il devenait un mensuel en deux
dom and in Ireland, but since January, I970, as parties. Tax News Service publi partir de 1965
an expanded monthly periodical published in et prsent sur feuillets mobils donne rapidement
two parts. A loose-leaf service, Tax News une information fiscale l'chelle mondiale. En

Service, first published in 1965, brings rapid I963 paraissaient, toujours sur feuillets mobiles,
information of world-wide tax developments. d'une part SupplementaryService to European
Two loose4eaf services were started in I963: Taxation et d'autre part les Guides to Euro-

SupplementaryService to European Taxation pean Taxation. Cette dernire srie comprenait
and Guides to European Taxation.The latter la publication de trois volumes, en langue an-

series includes three publishedvolumes: glaise:
TheTaxationofPatentRoyalties,Dividendsand Rgime fiscal des redevances, dividendes et in-

Interest in Europe, CorporateTaxation in the trts en Europe, L'imposition des socits
Common Market and The Taxation of de capitaux dans les pays du March Commun
Private Investment Income . et L'imposition de revenu des investissements
In I966, a new loose-leaf service was started: privs.
Tax Treaty Guides. The first volume is En I966 un nouveau service feuilles mobiles a

Handbook on the United States-German Tax t tabli: Les guides des conventions fiscales.
Convention . The second volume is The Le premier volume en est le: Manuel relatif
Dutch-German Tax Convention. In April, la convention fiscale Allemagne-Etats-Unis, 1
I97o, a new loose-leaf service, Corporate en langues anglase et allemande. Le second volune
Taxation ir LatinAmericawas published. est: 'La convention fiscale Les Pays-Bas-

Allemagne, en langue allemande. En avril I970
II parat une nouvelle publication sur feuillets mo-

biles Corporate Taxation in Latin America.
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The I.F.A. was founded on the 12th of February L'IFA fut fonde le 12 fvrier x938 par un nom-

I938 by tax experts of a number of countries. bre d'experts en matire fiscale de divers pays.
Purpose and working-methodare defined as fol- Le but et l'orgauisation sont dfinis dans les
lows in the Articles: Statuts comme suit:

Aim Objet
(art. 2) The aim of the Association is the study (art. 2) L'association a pour objet l'tude et la
and advancementofinternational and compara- promotion du droit international et compar en

tive law in regard to public finance and especially matire de finances publiques, et spcialement le
international and comparative fiscal law and the droit fiscal international et compar ainsi que les
financialand economicaspects oftaxation. aspects financiers et conomiques de la fiscalit.

Planofaction Plan d'Action
(art. 3) The Association shall endcavour by all (art. 3)L'association tendra par toutes voies
legal means to realise this aim: lgales raliser cet objet;
a) by scientific research; a) par la recherchescientifique;
b) by holding congressesand conferences; b) par la tenue de congrs et de colloques;
c) by publications; c) par des publications;
d) by co-operation with all data collecting d) par la collaboration au fonctionnement de

organisations, especially the International tous rganismes de documentation, notam-

Bureau of Fiscal Documentation in Amster- ment le Bureau Internationalde Documenta-
dam; tion Fiscale Amsterdam;

e) by all other appropriatemethods. e) par tous autres moyensappropris.
* *

t

In the following countries there are National Dans les pays suivants, l'IFA a un groupement
Groups. Members living in one of these coun- national. Les membres habitant ces pays peuvent
tries can approach the secretary of their group, s'adresser au secrtaire de leur groupement dont
whose address is stated below: l'adresseest donne ci-dessous:
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EDITORIAL

DEVELOPING COUNTRIES
AND INTERNATIONALFISCAL LAW

In the series of the Forschungsinstitut der Friedrich-Ebert-Stiftungan interesting book by
Arthur Bergmanr,memberofthe Council ofDirectorsofthe MaritimeBank, Tel Aviv, has
been published under the title Developing Countries and International Fiscal Law1. The
book is especially jnteresting because the author views the problems not from a theoretical
point ofview but from a purely practical one.

The author deals nter alia with problems surrounding the balance of payments and inter-
national fiscal law, problems of the taxation of interest, insurance preniums, flm rentals,
shipping profits and wages, and the credit method and administrativeassistance.

The author stresses the need of developing countries for administrative co-operation, and
refers to the special treaty between India and Pakistan under which India recovers from its
residents taxes which are payable to the Pakistan tax authorities and Pakistan undertakes
reciprocalactivities on behalfoftheIndian tax authorities.2

Administrativedelays in obtaining refunds add weight to the difficulties which the taxpayer
faces. It is not sufficient to provde for refunds on paper (n either conventionsor statutes); the
reliefmustbe obtainable, and obtainablewithout undue delay and expense. Examplesofthis
problem are given by tle author. To these may be added, for example, the existing practical
difficultiesofwhichwe have been informed in obtaining a (partial) refundof the Italian divi-
dend tax; the refund being allowed under Dutch-Italian treaty provisions. In a period of
expanding intemational trade and investment existing procedures may have become in-
appropriate; an important goal for intemational fiscal law will be to seek new ways ofpro-
tecting the taxpayer aganst unnecessary work, and delay, arising from taxation by two (or
more) sovereign states. This new study from.the point ofview of the developing countries,
is worthy ofconsiderationby all international tax experts.

I Forschungsinstitut der Friedrich-Ebert-Stiftung, Germany; Bad Godesberg, Gotenstrasse 27;
Verlag fr Literatur und Zeitgeschehen, Hanover, I968 (Io2 pp) Price 14.80 D.M.

2 We may refer to the provisions of sect. 228 Indian Income Tax Act 1961 and sect. 46 of the
Pakistan Income Tax Act I922.

2 Bulletin Vol. xxIv, Januaryjanvierno. I, I970



ARTICLES. , . . * . *

YOSHIMASA KUBOUCHI*:

DEBATES ON REFORM OF CORPORATIONTAX IN JAPAN
REGARDING INTRODUCTIONOF A SEPARATE CORPORATE

PROFITS TAX

The Japanese tax scene in recent years has profits and dividends. In this respect, Japan is

been dominated by debates on the reform not an exception. There is a somewhat

of corporation tax. The Inquiry Commis- unique controversyand confusion about the

sion for the Tax System ,- as a consultative taxation of corporations and dividends that

organ to the Prime Minister, has just started we cannot tind in other areas oftaxation.The

its investigation nto the present taxation source of the difculty may arise from the

system for interest and dividends, and cor- conflict between the business need for

porate ncome. These questions are very retained earnngs and the desire to favor

difficult as they are connected witl the distributionunder the corporate income tax.

readjustment of a complicated taxation Some people are afraid that divdend taxa-

system and of the diverse interests involved. tion has fallen into a situation in which,
In particular, with respect to the existing tax internationally,no rationalphilosophyor set

treatment of dividends there are two oppos- ofconmonprinciplesis discernible.2

ng views. One school of thought holds that It was a new landmark jn the history of

the existing system in which tax credit is corporation tax when the U.K. Labour

allowed to the shareholderis justifiedbecause Government replaced the old grossed up

shareholders have already been taxed in- system with the new corporation tax in

directly when corporations pay corporation I965 and in the same year France introduced

tax. The other view maintains that special a 50% grossed up system (similar to the old

tax reliefmust be abolishedbecause dividend British system) in the oppositedirection.

receivers enjoy a tax privilege in comparison Many discussions took place in Parliament

with wage and salary earners because of the during I965 about the way in which the

divdend-tax-credit low levelofthe proposedBritishcorporation
I would like to stress the point that the tax would encourage plough-back and

corporation tax must be reconsdered from enhance the prospects of growth. But I

three angles: equity, econonic effcts and learned from tax experts of the Confedera-

internationalaspects.

A. INTRODUCTION *) Economist of Financial Affairs Division,
Federation of Economic Organizations (Keidan-

The taxation of dividends is the most ren).
essential elenent of corporate icome tax. I. This conmission, established in I968, was

Many countriesare still dissatisfiedwith their requested to determine means to improve the

system, though there have been a remarkable tax system and divide the tax burden between

variety of developments in recent years in national and local taxes on an appropriatebasis.
2. Principles for Taxation of Company Profits

the attitude of govemments and industrial and Dividends, International Chamber of Com-

organizations to the taxation of company merce,July I968.

Bulletin Vol. xxIv, January/janvierno. I, t970 3



DEBATES ON REFORM OF CORPORATION TAX IN JAPAN

tion of British Industry (C.B.I.) that most year since I95I represented efforts to read-
British compan.es have since attempted to just the tax system to the actual conditions '

maintain dividends even in a period of prevailing in Japan.
profits squeeze, and the combined effect of The following briefly outlines the Shoup
corporation tax and withholdng tax on Recommendation and how the tax system
company cash flow has been more adverse has since been readjusted.
than the old two-tier profits tax and income
tax on companies. Post-I965 industrial (I) Shoup'sRecommendation
history does not show that the new tax Shoup's Reconmendatonwas based upon a

system has encouraged plough-back, rather concept that a corporationwas but a partic-
the reverse. ular kind of aggregation of individuals,
C.B.I. insists that the change in corporation formed for the purpose of carrying on a

tax of I965 has brought about a very large given business. Based upon this concept, the
disturbance in the conduct of corporate followingpoints were proposed:
business,a (a) a tax of 35% on the net income of each
In sharp contrast to the British change, the corporation;
French chose the old British system after (b) a credit for each indvidual stockholder
having studied the German split rate system. against his individual income tax of an

The aim of this article is to describe an out- amount equal to 25% of the dividends he
line of Japanese corporate income tax since receives from corporations subject to the
the Shoup Recommendationand to analyze tax imposed under (a), (assuming, of course,
the main arguments for and against the that such dividends are themselves included
reformof the corporationtax in Japan in the in net ncome ofthe stockholderiin comput-
light of those in other countries. The article, ing his tax);
it is hoped, will be of interest and use, since (c) an interest surcharge on the corporation
it contains comprehensive arguments as to ofone percent each year ofaggregate earned
taxation of dividends, Responsibilityof this reserves accumulatedout of the net earnngs
article is, of course, attributable to the ofthe fiscalperiod; and
writer himself and not the Federation of (d) discontinuation of the withholding tax

EconomicOrganizations. deducted by corporat:ionson divdends paid
to stockholders. In addition, there is no oc-

B. JAPANESE CORPORATION TAX casion for the continuationof the tax that is
SYSTEM collected from corporatins when they
A Corporate Income Tax was instituted in liquidate. Any difference between the real-
1899. Until then, legal entities were not zation amount and the cost of the stock
taxed, unlike natural persons who were should be treated as a capitalgainor loss.
taxed in accordance with the income tax

law. The corporation tax rate was 2.5 per (2) Developmentsater 1951
cent, whenit was first introduced. (a) Aboltion of nterest surcharge on

There has been a split rate ofcorporationtax retained profit(I95I).
since I964. The existing Japanese Corpora-
tion Tax is based upon the recommendation

The Budget I968: Representations the3. to
of the Shoup Mission of 1950. The tax Chancellor of the Exchequer, C.B.I. February
reforms then forged and those made year to I968.
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In view of the important role of profit corporatedassociations is a flat rate of

retention in business fnancing, the nterest 23% (I9% on the portion of taxable

surcharge retained profit was abolished. income to be dstrbuted).on

(b) Reintroduction of withholding tax at With respect to a domestic family corpora-

source on dividends (I952). tion, there is a graduated surtax of IO per-

In order to collect individual income tax on cent, I 5 percent or 20 percent on the excess

dividends easily, a withholding tax at of the undistrbuted earnings of the current

sourcewas reintroduced. accounting period over the greater of 30

(c) Non-taxable treatment of capital gains percent of taxable income for the perodon

from security transactionsand reintroduction YI,500,000. However, the tax is applicable
ofliquidationincometax(I953). only to the extent that the aggregateretained
In I953, capital gains from securities trans- earnings at the end of the period exceed 25

actionswere made exemptfrom tax notonly percentofpaid-ncapital.
because the taxation ofcapital gains hamper- A domestic corporation winding up its

ed the development of a securities market, busiess is subject to a 30 percent tax on the

but also because the tax on such gains was amount of assets to be distributed to the

technically dificult to collect. As an alter- shareholders in excess of the sum of the

native, income ofcorporationsat liquidation capital, capital reserve and retained earnngs
was again made taxablefor corporate income previouslytaxed.
tax purposes.
(d) Split rate system(I96I). (b) family corporations
To promote business capital accumulation, If any three shareholders of a corporation,
the split rate system was introduced. together wth their relatives or affiliated

corporations,own 50 percent or more ofthe

(3) Present System total shares ofa corporation,such a corpora-

(a) tax rates tion is deemed a family corporation. In the

tkegular Reduced case oi our shareholders this ownershp
rate rate qualifcation is 60 percent and for five it is

Corporationwith capital 70 percent.
overYoomillion......35% 26%
Corporationwth capital (c) avoidance of double taxation

ofYIoomillionor less: The Japanese income and corporation tax

First Y3,000,000(per systems are ntendedto avoid double taxaton

annum)............... 28% 22% in so far as this is possible. However, the

Remainder ........... 35% 26% method used for this purpose is complicated.
The reduced rates are applicable to the Both a dividends-received-credit approach
portion of ordinary taxable income of a and a dividends-paid-deduction approach
domestic corporation which is earmarked (as mentioned above, 26% reduced tax rate

for dividends (amount to be distributed as appliedto dividendspayment) are used.

stock or cash dividends less dividends receiv- Credit for withholding tax on dividend
ed from domesticcorporations). income is allowed if the dividend income is

Note: The corporation tax rate applicable to aggregated with other ncome. In additon,
public corporations, registered asso- there is a special tax credit of I5 percent (7.5
ciations or foundations and unin- percent if total taxable gross income exceeds

Bulletin Vol. xxIv, January/janvierno. x, 1970 5



DEBATES ON REFORM OF CORPORATION TAX IN JAPAN

YIo,000,000) of aggregated dividends re- the actual situation ofthe Japanese economy,
ceived fromJapanese corporations. especially in the case of large conpanies.
Note: Up to March 3 I, I97O, as a general Those who have followed this line ofargu-

rule, all dividends paid by a Japanese ment advanced for the introduction of a

corporation are subject to a I5 per- corporaton tax separate from the individual
centwithholdingtax, and the recipient income tax are supported by addng the fact
aggregatessuch dividendincomewith that most Westem countries, notably the
his other income, applies the pro- United States and leading members of
gressive tax rates, and clams credit EEC and EFTA, deal wth the taxation of
for the tax withheld and for the corporate incomen this manner.

special deemed tax crdit. However, (2) The existing corporation tax system is
,tle following dividends do not have too complicated to be understandable. If
tu be aggregated with the recipient's corporation tax is considered as an advance
other income and are only subject to payment of individual income tax, the cor-

the withholding tax; (i) dividends poration must declare gross dividends with
from security investment trusts (mu- corporation tax deducted therefrom. In
tual funds); (ii) dividends received up reality corporations do not make such a

to December 3I, I969 from one declaration, thus the dividend tax credit is
Japanese corporationnot in excess of nisunderstoodas privileged treatment under
Y5o,000 per annum (Y25,000 per income taxlaw.
semiannual period); (iii) dividends (3) Those who receive dividends are very
received from one Japanese corpora- much favoured in tax treatment to the
tion not in excess of Y500,000 per disadvantage of wage and salary eamers. In
anum (Y2so,000 per semiannual fact, in the case of dividend income, the
period) to qualifr for separate taxation married person with three children is
at a 20 percent withholding tax rate. mrnune from tax for the minimum taxable

amount of Y2,830 thousand, while in case

C. MAIN POINTS IN THE DEBATE ON ofwages and salaries this is Y93o thousand.
REFORM OF CORPORATION TAX - Based on these reasons, the officials of the
In recent years, the arguments for a reform Ministry of Finance proposed the following
of corporation tax have been increased. The schemes to the Inquiry Comnission for the
main points of reasoning for or against the Tax SystemofOctober, I967-
introduction of an ndependent corporate I) the taxable base to be net corporation
profits tax are set out below. profits.

2) the uniform tax rate to be applicable to

Arguments For both retained and distributed profits (if
(I) The corporationis a distinct entity in law any increase in the total tax burden of
and in economic characteristics from its corporations is to be avoided, the rate

shareholders,hence the corporation'sincome shouldfa]l within the rangeof3o-32o).
should be taxed as such, and the income 3) for small-mediumcompanies the reduced
distributed to the shareholders should be tax rate (fr example 25o) is to be
taxed again in theirhands in the same manner applicable.
as any other income received by them. The 4) abolitionofdividendcredit for individual
corporate profit tax is in compliance with shareholders.
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5) dvdends received to be included in tax- group of experts appointed by the EEC

able ncome (except for dividends receiv- Commission and the EEC Commission's
ed by subsidiaries). Programme for Harmonization of Direct

6) in accordance with these changes, the Taxes, of June I967, recommended ways

individual income tax rate is to be for avoiding or elininating double taxation.

reduced (taking account of abolition of Based upon the same reasoning several other

dividend credit for individual share- methods were also proposed by other

holders). organs.4
(z) Economic double taxation of company

Arguments Against profits and divdends cripples the one form

Against these proposals, there are very strong of business organization adapted to the

opposingopinions,such as: marriageoflarge fnancial resourceswith the

(I) International tax discussions for many economics, and the efficient application, of

years seem to have boiled down to acknow- modern technology,marketingand manage-

ledging the need for integrationofcorpora- ment techniques.5
tion tax and income tax on dividends. (3) It is true that the corporationis a distinct

In the SegrReport,prepared in I966 by a entity from shareholders, but a distinction is

4. The Segr Report suggests that should a clusivelyon undistributedprofits; or

system similar to the German system be adopted, A company tax may be imposed on total profits,
the reduced rate of tax on distrbuted profits shareholders being entitled to a credit (avoir
should be the same in all Member States and that fiscal) at the same rate of tax against their

if the Member States apply a system of indirect personal liability on the dividends which they
credit, a similar credit should be granted to non- receive (the credit being included in the amount

residentshareholders. assessable).
The EEC Commission's Programme for the Har- The Budget 1968: Representations to the Chancellor

monization of Direct Taxes notes that, as a long- oftheExchequer,C.B.I. (1968)
term objective, a continued policy of relieving Proposal: Dividends received by individuals or

the burden of economic double taxation should by corporate bodies should be regarded as

require all Member States to apply either the franked from any further liability to income tax.

same indirectcredit system or German system of 5. Principlesjor Taxation of Company Proits and

reduced corporation tax rates on distributed Dividends, Intemational Chamber of Commerce

profits. 1968.
Recommendation of Canadian Royal Commission In addition, CBI summarizes the advantages of

on Taxation(I966) incorporationas follows.

Proposal: Corporation tax of 50% grossed up (a) a corporationhas perpetual succession.

and creditedagainstpersonal income. (b) a corporationholds propertyin its own name

Gutachten zur Reorm der Direkten Steuern (Ein- so that no change ofownership take place on

kommensteuer, Krperschaftsteuer, Vermgen- a change in ownershipofshares.

steuer und Erbschaftsteuer) in der Bundesrepu- (c) a corporation contracts in its own name and

blik Deutschland erstattet vom Wissenschaftli- is liable on its contracts to the exclusionof its

chen Beirat beim Bundesministeriumder Finan- members.

zen) (I967) (d) shares in a company can be transferred or

Proposal: Corporation tax of 62.5% grossed up mortgaged without the consent of the other

and creditedagainstpersonalincome. shareholders.

Principle ./or Taxation qf Company Profits and (e) the members of a corporation are not liable

Dividends, International Chamber of Conmerce for its debt but the partners of an unlirnited

(I968) partnership are each liable for all the debts of

Proposal: A company tax may be imposed ex- the firm.
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not in itselfa just basis for a difference of tax (horizontal equity) and people with greater
treatment. In truth, the more strongly the ability should contribute more (vertical
separateness of the company and its share- equity).But this definitionseems too narrow.

holders is argued, the more apparent is the Equity in taxation must include, in addition
absence ofjustification for double economic to what is mentionedabove, equal treatment

taxation,since the argument itselfleadsto the of income from foreign and domestic
conclusionthat dividends are a cost ofcapital sources, and equal treatment of the cost of
which should be deductiblen arriving at the different types offnancing.The ultimate tax

taxableprofits ofthecompanyas such. borne by a taxpayer on investment income
(4) The split tax rate system was introduced should be the same, regardless ofwhether he
taking nto account the Japanese character- receives his dividends or interest payments
istics ofcompanies' highpayout ratio. Thus, from domesticor foreignsources.

if t:he reduced tax rate for distributed profits Also, the corporation tax on the cost of
is increased, many companies would have a different methods of financing should be the
ligher tax burden. same, regardless ofwhether the corporation
(5) lfa single tax rate (30-32%) is applied, a pays nterest on externally borrowedmoney
large disturbance of tax burdens between or dividends on equity capital. If this
companies and ndustries will arise. The reasoning is justified, it does follow that the
chart on page 9 shows how the tax burden withholding tax rate at source on dividends
will changeaccording to industries. and interest should be the same and that
(6) The proposed corporation tax must be dividend payments must be deductible for
studied and criticized in the light of the corporate ncome tax purpose, or dividend
practical experienceof the United Kingdom tax credit should be permitted as a require-
ofi965. ment for eliminating economic double
We have reached the conclusion that the taxationon dividends.
present system has a number ofdefects. The However, as has already been mentioned
most importantofthese are: that it imposes a above, thereisastrongopposingvewthatthe
heavy burden of tax on income from equity dividend tax credit is not in compliancewith
investments, a particularly serious failing Japanese social and economicsituations, since
since the function of risk-taking ought to be it is deemed as privileged treatment under
encouragedand not penalized; that it dstorts ncome tax law ard the corporationdoes not

the pattern of company finance by taxing declare gross dividend with corporation tax

share capital raised from the market more deductedtherefrom.
heavily than share capital generated by a

frm internally;and that it creates difficulties E. ECONOMIC EFFECTS

for close companies generally and makes How would the avoidance of dividend tax

incorporationby small concernsprohibitive- credit and the allowance ofdividend deduc-
ly expensive....7 tion infuence the capital narket and cor-

poration dividend and nvestment policy
D. EQUITY

Many people are prone to think that equity
in taxation means taxation according to

6. Ibid.
7-The Budget I968: Representations to the

ability to pay, that is, people with equal Chancellor of the Exchequer. CBI. February
ability should contribute the same amount I968.
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Effective Tax Rate TAX BURDENS DIFFERENTIAL BY INDUSTRIES

(%)- UDER THREE TAX SYSTEMS
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(41.24) (assuming a single tax rate of 32% on all profits),

A New Tax
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are those calculated to keep the total tax bur- Total Taxable Income
den of all industries unchanged.
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Japan has used the split tax rate system since fluence the country where an nvestment is

I96I. It is, of course, difficult to present a made, or whether funds are invested directly
detailed analysis of capital market develop- or throughan intermediary.S
ment from I96I until the present. It is also Franceadopted integrationat the shareholder
difficult to prove with accuracy exactly levelin I965 by granting a tax credit of25o.
which causes have influenced its develop- But no credit for corporation tax was

ment and it is equally dificult to define those offered to non-resident shareholders. This
causes qualitatively or quantitatively. How- means that integration at the shareholder
ever, it cannot be denied that if the system level discriminates against investors and
was not introduced, the capital market threatensthe free movementofcapital.
wouldhave beenmore depressed in I964 and This gave rise to the fundamentalquestion of
I966 and we could not have had an effective whether this sort of taxation is compatible
capital market as at present. In recent years, with the objectives ofntegration and of the
the big corporations have oeen able to pay EEC. There are two import defects in an

adequate dividends because of the split tax ndirect credit system, namely, (I) dividends
rate system. If the dividend deduction is on foreign shares do not qualify for tax

allowed, the corporationscan increase retain- credit, (2) non-residentscannot claim any tax

ed eamings. Also, the effect of dividend alleviation.
deduction will cancel the demerits of the On the other hand, a dividend deduction
avoidanceofindirectcredits. system is appledon all dividends,whetheror

The capital market may come to suffer from not the shareholder has his residence in the
discrimination against equity capital. The country where the dividend is paid. In this

proposed corporation tax will tend to respect, this method seems to be the best.

depress the amount of capital raised by the However, a really serious problem may
issue of new capital. As a result the issue of arise n connection wth a divdend deduc-

ordinary sharesmaybe discouraged.Compa- tion system, namely a certain discrirnination
nies may be induced to increase their pay- in favour of foreign parent corporations.
out-ratio beyond the level they consider Apart from taxation at source by Japanese
appropriate, and this may result in greater withholding tax, the corporate income will
risk of accelerating financial difficulties in a not be subject to the Japanese corporation
period of unprofitable trading, and the tax, if total profits are distributed to a parent
pattern ofcompanyfinancingmay gear itself company. This wouldmean a loss ofrevenue
moreheavily towards debenturefnance. otherwise collectable as corporation tax

Ifcompanydirectors regard the maintenance from the foreignsubsidiaries.
of after tax dividends as a prine call on If a dividend deduction system is adopted in

profits, retained profits may be reduced as a Japan, and should other countries not follow
result of the introductionof a new corpora- Japan, only a portion of Japanese revenue

tion tax.

F. INTERNATIONL ASPECTS 8. The TaxationofDividendsand Interest in the

We must eliminate tax obstacles standing in EEC and Resulting Obstacles to Free Capital
the way oZ free capital movement. Taxation Movements (European Taxation Vol. 7 I967 at

2I2).should no longer favour or discriminate 9. EEC's Programme for the Harmonizationof
among investment decisions so as to in- DirectTaxes.
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from corporation tax collectable from for- insists that our Japanese corporationtax has a

eign subsidiaries residing in Japan wll be long history and occupies a frm position in

reduced. Since international trade and our economic and socal life, and therefore
intemational investment will contribute to the fundamental change of corporation tax

peace and prosperity among nations, tax which is the most essential element of the

experts may be able to nake some slight corporate taxation system) must be consder-
contribution to international peace and ed more carefully, taking account of the

prosperity by their endeavours dedcated to reasons and economiceffects ofsuch a change
the removalofnternatonaltax barrers. and practcal experence in the United
The Federation of Economic Organizations Kingdom.
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KENNETH T. CANN*:

FEDERAL REVENUE SHARING IN BRAZIL, x946-I966

I. INTRODUCTION into narrowand ntransigent regionalism.''6 ,

Despite growing interest in revenue sharing In time, however, the Union reasserted its

among the constituent elements of political power tlrough the presidency. Centralism
federations, a description of the Brazlian reached a peak between 1937 and I945 when
system of revenue sharing s not generally the federal system was replaced by the Estado
availableeven thoughit has been in operation Novo of Getlio Vargas, a fascist-corporate
for more than twentyyears. This paper seeks state which suspended states rights and
to fll that void by providing a briefdescrip- political autonomy.7 With the overthrow
tion of revenue sharing between the federal of the Vargas dictatorship, quasi-federalism
government and the state and local levels in was re-estab]ished by the Constitution of
Brazil during the period of the Third I946. Under the Constitution of I946 the
Republc, from I946 to I966. national government retains considerable
Brazil has had a federal system of govern- power over the states, enough for it and not

ment since the proclamationof the Republic the states to predominate within the federal
of the United States of Brazil in I 890.2 The structure.8
Constitution of I89I, whch was modeled The tax system under the Brazilian federal
after t:hat of the Unted States, elevated the structure may be described as a constitu-
former imperial provinces to the rank of

* Associate Professor of Economics Westernstates, giving them a large measure of at

politcal and fiscal autonomy. The Brazilian KentuckyUniversity,U.S.A.
I. Walter Heller, New Dimensions of Political

federation was not pure in the sense of Econony, Harvard Univ. Press, NewYork, I967;
being a voluntary union of a number of Joint Economic Committee, United States Con-

originally ndependent states,3 but it was a gress, Revenue Sharing and Its Alternatives: What

quasi-federation which had more of the Future for Fiscal Federalism,Vol. I, II, and III,

characteristicsoffederalismby devolution, GPO, Washington,D.C., I967
2. Unlike the former Spanish colonies in South

i.e., federation which grew out of forner Arnerica, which founded republics after inde-
unitary, colonial type structures than pendence, Brazil established a constitutional

federalsr by aggregation sinilar to the monarchy in i822 and maintained it for sixty--

North American example.4 Moreover, the seven years.
S.P. Aiyer, Federalism and Social Change,Brazilian system tended to be centralized 3

Asia PublishingHouse, London, I96I, p. 3.
rather than perpheral inin the sense that 4. A.R. Prest, Public Finance in Underdeveloped
the rulers of the federation have... Countries, Praeger, NewYork, I962, p. I44

greater influence over what happens in the 5. William H. Riker, Federalism: Origin, Opera-
society as a whole than do the rulers of a]l the tion, and Signiicance, Little, Brown, Boston,

I964, PP. 6-7
subordinate governments.5 At. first the 6. Jos Maria Bello, A Hstory qf ModernBrazil,
Brazilianstates tended to take an exaggerated StanfordUniv. Press, Stanford, I966, p. 255.

view of their role in a federation Every big 7. Jos Maria Bello, p. 299

state looked upon itself as an independent 8. Phyllis Peterson, Brazil: Institutionalized
Confusion, Political Systems of Latin America,

power with smaller states in its sphere of Martin C. Needler, ed., Van Nostrand, New
infiuence, thereby converting federalism York, I964, P 502.
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tional distribution system. All the federal They occasionally had limited powers to

constitutions determined which levels of develop new tax instruments that did not

governnent would have taxing powers, duplicate existing federal or local levies, but

allocated specific and exclusive tax instru- their freedom ofacton in this respect was so

ments among them in a hierarchicalmanner, legally circumscribed that few of them

and forbade tax duplication.The system had engaged in tax innovation.Thempostionof

several important mplications. First, it new taxes by state and local government
functionedas an effective means for prevent- required prior sanction in the form of a

ing the growth of separate yet overlapping constitutional amendment or a wholly new

spheres ofgovernmentat the local level. The constitution. Snce fundamentallegalchanges
Constitutionof I946 awarded tax powers to of that nature were usually slow to mate-

three levels ofgovernment:federal, state, and rialize, the tax system was basically inflexible.

municipal. All governnental functions be- Brazilians were aware of the inherent n-

low the state level were concentrated in the flexibility of a constitutonal distribution

muncipalty or muncpo, whch s typcally system of tax powers, and several attempts

composed ofone principalcity or town plus were made to solve the problem. All solu-
an extensive rural area, makng it somewhat tions fell nto two categories. First, repeated
similar to the North American county. efforts were made to fashion a more equit-
Cities, towns, villages and other lesser able tax system by rearranging the allocat:ion

adminstrative districts do not exist n- of tax powers so that all three levels of

dependently of the municpio because they government received reasonably adequate
are neither recognized nor given the means revenues. Four new constitutionsand several
to raise revenues under constitutional law.l constitutionalamendmentscontaining chan-

Second, each constitutionally recognized ges in the tax structure, passed between I89I
level ofgovernmenthad the exclusive use of and I966, attest to that effort. Specific alloca-

specific tax nstruments as determined by tion of tax powers by constitutional law,
statute. Each level was generally free to however, was never abandoned. Second, in

administer its own tax instruments as long as I946 Brazl turned to revenuesharng among

it did not encroach on the powers of other levels ofgovernment in an apparenteffrt to

levels, and could generally spend revenues at achieve a greater degree of flexibility.
its own discretion. Presumedly, t was recognized that all tax

Lastly, the allocation of specifc tax instru- instruments do not have the same fiscal
ments by constitutonal law, coupled wth productivty, no matter how well they may

the express prohibition against duplication, be adninistered, and that there is a linited

created uniformity in the system but number ofdistinct tax instruments that may

minimized flexibility. Infexibility resulted be assigned exclusively to individual levels of

from the fact that state and local unts of government.

government were not generally free to

innovate in the area of public fnance in

response to changing needs and obligations. 9. Paul Hugon, O Sistema Tributrio do Bra-

The central goverrnent always had the sil: O Problema da Distribuio, Digesto Econ-

power to devise and levy new taxes. Local mico, Maio, I949, P. 73
Io. Diogo Lordello de Mello, A Moderna Ad-

government never had such prerogatives. n,instraao Muncipal, IBGE, Rio de Janeiro,
The states occupiedan irtermediateposition. 960, p. 7.
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II. FEDERAL REVENUE SHARING UNDER all sharing programs, there was no need for '

THE I946 CONSTITUTION periodc legislative enactments or appropria-
Fiscal federalism was strengthened by the tions. Although portions of some revenue

Constitution of I946. It not only gave ex- transfers were tied to federally determined
clusive tax powers to each level of govern- spending goals, they were not grants-in-aid
ment, treating the municpios wth un- or loans, but shared revenues i the strict

precedented generosity, but t initiated sense oftheword.12
revenue sharing, largely on a no-strings The states were not permitted to administer
basis, for the benefit of states and local transfers to local governments in their
governments. The allocation of tax powers political jurisdictions. Federal authorities
was as follows:11 the federal governmenthad reserved the right to make transferpayments
the exclusive use of ncome and consump- directly to ndividual municipalities thereby
tion taxes, customs duties, rural land taxes, circumventing the states. The reasons for
taxes on the transfer of funds abroad, and bypassing the states are not clear. It may have '

taxes on tle production, distribution and been simpler for the federal governnent to

consunlption of electric energy, petroleum make all transfers to 9nly twenty states

products, and mierals. The states were rather than over three tlousand local
permitted to tax sales and consignments, governments in addition to the states, but
inheritances, and the export of goods pro- there is some basis for beleving that federal
duced within the state. Finally, municpios authorities, including the framers of the
raised revenues by means of taxes on urban constitution, feared state misappropriationof
land, buildings, industries and professions, municipal transfers. Furthermore,the central
amusements, and licenses. All three levels of government may have wished to dininish
governmenthad the right to charge fees and the fiscal powers of the states within the
to levy a bettermentstax. federal structure. Whatever the specific
The federal revenue sharing programs, justifications, it is reasonably clear that
developed over twenty years between I946 Brazilans recognized the need for some

and I966, were as follows: mechanism that would subsidize local
A. FederalTransfers to Municpios government,offet the traditional fiscal drain
I. I5% ofincometax collections from the countryside to the federal and state

2. Io% ofconsumptiontax collections capitals, and retum a portion of excise tax

3. 80/o ofrurallandtax collections revenues to states and municipalities fr

4. Ioo ofelectric taxcollections spending on highway construction and
5. IZo of the National Highway Fund electric energy faclities. Revenue sharing

(generated from the tax on petroleum appeared to providea solution.
products)

B. FederalTransfers to States
I.L 5Oo ofelectrictax collections
2. 48o oftheNationalHighwayFund II. The list of tax powers and shared revenues

States and local governments participated reflects the situation as it existed in I966, includ-

independently and directly in the revenues ing the accumulated provisions of the Constitu-

generated by specific federal tax instruments tionof r946 and its amendments.
I2. D.E. R.iggert, Federal Grants-in-Aid and ,

on a regular and recurring basis. Since Shared RevenuesBriefly Defned, National Tax
constitutional law formed the legal basis for Journal, March, I96I, p. lo5.
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The Income Tax Transer works and local servicesit considered to be in

Article I5 oftleConstitutionof I946 provid- harmony with the spirit of the constitu-

ed that the Union shall grant to the tion.17 A few other states and local govern-

municpios, with the exception of those of ments officially adopted the Mnas Gerais

the state capitals, ten per cent of total col- criteria, but inany did not. Although the

lectionsfrom the.., incometax, making the federal govemment never took exception to

distribution in equal parts. . .'18 The states the Minas Gerais rural benefits code, it

did not participate. That part of the ten per eventually took steps to clear-up the intent

cent share receivedby each local governnent of the constitutionby stating in Constitutio-

was called quota, and annual quotas nal Amendment #5 that benefits to rural

were determined by dividing the total share areas willbe considered to be any service that

by the number of local governments in may be initiated or public work that may be

existence on December 3 I of the preceding realized with the objective ofimproving the

year. No effort was made to distribute economic, sanitary, and cultural conditons

ndivdual municipal transfers in proportion of the populaton n rural areas.18 It is

to population, land area, fiscal need, or any difficult to imagine, however, how more

other criterion. As a result, each unit of local than a handful ofnunicpios may have had

governnentreceived the same annual lump- problems with this tying provision con-

sum amount. sidering the fact that most of them are rural

The ncome tax sharing program went into in nature. The great majority could have

effect in I948, but as provided for by law, allocatedone-halfoftleirncome tax quotas

only five per cent of ncome tax collections for the benefitofruralareas withoutseriously
was divided among municpios for that disruptingother local services.

year.14 Between I949 and I96I ten per cent

of income tax receipts should have been The Consumption Tax Transer

made available to local governments as a The sharing of federal consumption tax

whole. Late in I96I Amendment #5 to the revenues exclusivelywith local governments
Consttution of I946 liberalized income tax was initiated with the passage of Constitu-

sharing further by increasing the portion tional Amendment #5. It providedthat ten

subject to sharing from ten to fifteen per cent per cent of annual consumption tax collec-

oftotalcollections.15
An effort was made to tie one-half of
municipal ncome tax quotas to local ex-

13 Brasl, Constituiao da Repblica dos Estados
Unidos do Brasil, I946, Saravia, So Paulo, I963,

penditures for rural development. Article 15 p. IO.

of the constitutionalso required that at least 14. Brasil, Ato das Disposies Constitucionias

ffty per cent of any income tax transfers be Transitorias, Art. 13. Constituiao da Repblica
allocated for the benefit of rural areas.15 dos Estados Unidosdo Brasil, 1946, PP. 95-6.

A good deal of confuson grew out of that 15. Brasil, EmendaConstitucional:5,Consti-

tuiao da Repblica dos Estados Unidos do Brasil,
vaguely worded requirement. The specic I946, p- I I4.

.

kinds of local expenditures that would be of I6. Brasil, Constituio da Repblica dos Esta-

prinary benefit to rural areas were never dos Unidos do Brasil, I946, p. IO.

spelled-out in the constitution or any other I'7 A.M. de Oliveira, A Conceituao dos
Benefcios do Ordem l.ural,Revista de Finanas

public document.Subsequently,however,the Pblicas, Maio, I957, PP 48-50.
state ofMinas Gerais adopted a list ofpublic I8. Brasil, Emenda Constitucional:5,p. I I4.
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tions be divided equally among the munic- production. Federal authorities, therefore,
pios. The consumption tax fell at varying have the power to set uniform tax rates, make
rates on many kinds of consumer and cadastres and assessments, and generally
producer goods, but most revenuesoriginat- establish uniform rules and regulations.
ed from the sale of tobacco products, The rural land tax was not put into federal
alcoholic beverages, textiles and clothing, handsi order to centralize the fiscal system
fabricated metal products, and electric or generate revenues for the federal govern-
machineryand equipment.The method used ment. It is doubtful that it could have
to determine individual municipal quotas functoned as an effective tool of agrarian
was the same as that used to establish income refrm as long as its adninistrationremained
tax quotas: the total ten per cent share was fragmented in the hands of over tlree
divided equally among existing units of thousand units of local government,most of
local government, thereby generating equal, which lacked the motivation, courage, and
lump-sunquotas for each municpio. means to ncrease assessments or rates high
The conumption tax transfer dffred enough for the tax to have any frce. Since
slightly from the income tax transferi two federal authorities did not want control for
respects: no effort was made to exclude state fnancial reasons, the Agrarian Reform Law

capitalmunicpiosfrom participating,and no provided for the sharing ofland tax revenues

portion was tied to federally determined with municpios of origin. Rural land tax

spending goals. Local governmentswere free revenuesare granted-backto.the municpios
to use consumption tax transfers for any in which they were collected less a small
expenditures normally associated wth their service charge to cover administrative ex-

dutiesand obligations. penses incurred by the Agrarian leform In-
sttute.21 In practice and where feasible,

The RuralLand Tax Transer local governments actually collect the tax,
Rural land taxes were adninistered by all retaining approximately eighty per cent for
three levels ofgovernmentat different times their own use.22

during the federal period.19 It was an Total rural land tax transfers, however,
exclusive state levy from I89I to :[96I. In cannot be counted as a net gain for local
I962 tle power to taxrurallandwas awarded governments. If states had never shared their ,

to local governmentsunder the provisionsof receipts from this levy with municpios,23
Constitutional Amendment @5. In I964,

The rural land has always been ad-however, as a result of agrarian reform I9. tax
-

ministered separate and distinct from other real
legislation, this tax was transferred to federal property taxes in Brazil.
administration.Both ConstitutionalAmend- 20. Brasil, Instituto Brasileiro de Reforma
ment #IO and the Estatuto da Terra (Land Agrria,EmendaConstitucional:Io,Estatuto

Statute) provded for central government
da Terra, Dept. de Imprensa Nacional, Brasilia,
I965, PP. 5-6.administrationofthe land tax so that it could
2I. Brasil, Estatuto da Terra, Dept. de Imprensa

be used as an nstrumentofagrarianreform.2o Nacional,Brasilia, I965, P. 28.
It was argued that the rural land tax needed 22. James W. Rowe, The Week of the Land in

to be centrally adninisteredby the Agrarian the Brazilian Serto, American Universities Field

Reform Institute for it to have any sub- StafReports, Vol. XII, + I, Feb. I966, p. 6.

23 Some of the states voluntarily shared rural
statial infuence on the reallocation of lad land tax receipts with municpiosoforiginwhen
resources and the stimulation of agricultural the tax was under their control.
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or if local governments had never admi- the National Highway Fund following the

nstered the tax themselves, it would be completion of the Petrobras expansion pro-

appropriate to consider every cruzeiro trans- gram, and that promise became a reality
ferred as a clear marginal income increase. following a I962 PresidentialDecree.

Since this was not the case, only the excess of State and municipal quotas from the Natio-

land tax transfers over what municpios nal Highway Fund were not allocated to

would have collected themselves may be individual units of government in equal,
counted as a net gain. It is expected, how- lump-sum amounts similar to either the

ever, that all local governments will realize income or consumptiontax shares. Two sets

some marginal increase because the Agrarian of criteria deternined the allocation of quo-

Reform Institute reassessed land values at tas to individual states and municpios: one

amounts substantiallyhigher than those that for tax receipts from the sale of petroleum
existed when the tax was municipally ad- products made from imported crude oil and
ministered.24 anot:her for tax receipts from the sale of

products made from domestically produced
The PetroleumProductsTax Transfer crude oil.27 In both cases allocations were

The sharing of federal revenues from the tax made in proportion to land area, population,
on petroleum products has a longer history and consumptionof petroleumproducts per

than any of the other programs. The federal state and municpio. Those states and

government began to share revenues from muncpios that produced crude oil receved

this source with the states in I934, but it was an additional small part of the quota in pro-

not until I947 that the municpios received portion to petroleumproduction.
drect transfers for spending on road con- Either set of criteria assured the largest quo-

structionand repair. In I948 it was provided tas to those units of government with the

that the National Highway Fund, the largest populations and gasoline consump-

depository for all petroleum products tax tion. The consumption criterion, moreover,

revenues, be dvided among the three levels was based upon the number of licensed

of government in the followng manner: motor vehicles in each state and municpio.
forty per cent to the National Highway Consequently, highly urbanized states and

Department of fixe federal government, mulicpios contaning large populations of

forty-eightper cent to the states, and twelve people and motor vehicles received the

per cent to local government.25 largest transfers, while rural areas received

Federal legislation passed in I952 reallocated relativelysmall quotas. In I96I, for example,
the revenues from this tax in order to finance the state of So Paulo contained thrty-two
a capital expansion program for Petrobras,
the Brazilian government's petroleum pro-
duction and refining enterprise.- Twenty- 24' An estimate made for the state of Rio Gran-

de do Sul reveals an approximate mean increase
five per cent of total revenues were reserved

,

of I .700 per cent.

for Petrobras, leaving sevety-fve per cent 25. G.A. da Silva, Fundo Rodovirio Nacio-

for the National Hghway Fund and sub- nal, Revista de Finanas Pblicas, Jan-Fev. 1953,

sequent dvision among the three levels of P. 9

government in accordance with the I948
26. G.A. da Silva, p. I2.

27 Entrega das Quotas do Fundo Rodovirio
criteria. Ths law called for an eventual re- Nacional, Revista de Finanas Pblicas, Jul-set.
turn of the twenty-five per cent portion to 1962, p. 49
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per cent of all licensed motor vehicles n demand for such products is presumed to be
Brazil. Guanabara was second with fourteen price inelastic, the ad valorem tax generated
per cent, and Rio Grande do Sul thrd with rising revenues. It was estimated that total
eleven per cent.28 These three states, then, receipts from the petroleum products tax

which make-up only seven per cent of the increased by approxinatelyCr$ IOO billion
land area of Brazil, contaned fifty-five per for I965.29 Therefore, the states should have
cent ofthe motor vehicles, and most ofthem gained an additional Cr$ 48 billion and the
were licensedn the capitalmunicpios. local governments an additional Cr$ I 2

By the tine the twenty-fiveper cent portion billion.
of tax revenues going to Petrobras was

returned to the NationalHighwayFund, the The ElectricEnergy Tax Transfr
value ofstate and municipal quotas increased The Consttution of I946 gave the federal
substantially, not only by the amountreallo- governnent exclusive power to tax the
cated to tle Fund, but because of substantial consumptionofelectricenergy,and provided
increases in the consumption of petroleum for the sharing of resultng revenues wth
products. The single most important event states and local governments. The sharing
affecting the volume of transfers, however, program did not actually begin until I955,
was the decision to stop subsidizing the however, at which time forty per cent of
importationofcrude oil. After the establish- collections was retained by federal authori-
ment of Petrobras in the I95os, all oil m- ties, fifty per cent transferred to the states,
portation and refning operations were and ten per cent awarded t municpios.30
concentrated in its hands. Pirobras then sold Individual state and municipal quotas were

refined products to private dstributors at calculated in proportion to population,
prices that did not cover all operating costs, electric consumption, land area, and electric
principally the cost ofcrudeoil imports. The energy production,sI These critera assured
resulting deficit was finatced by the national the largest quotas to those states and munic-
treasury from general tax revenues. By I964, pios with the largest populatons and elec-
however, Brazil's international trade account tricity consumption.
deficit grew to an intolerable level. As a The law regulating quota distribution also
result, the DepartmentofMoney and Credit required that all funds from this source be
issued orders prohbiting Petrobras from used only for investments and operating
selling refined products at prices that did not costs related to the production and distribu-
cover all costs. The real cost of petroleum tion of electric energy. All quotas were

products was thenceforth borne by the deposted in and held by the National
consumers of those products ratler than the
tax payingpublc in general.
Although Brazil took that action n order to 28. Transportas, Editra Banas, Rio de Janeiro,
reduce its foreign deficit, the National I962, p. I 5.

Fundo Rodovirio Nacional, Reforo de
Highway Fund ad the recipients of shares

29.
Ioo Bilhes, Correio do Povo, Prto Alegre, 23

and quotas from the Fund realizedbenefits in de Junho de I965.
the form of increased transfers. Since the 30. Impsto sbre o Consumo de. Energia
removal of the subsidy on crude oil imports Eltrica, Conjuntura Ecnomica, Junho, I96I,

caused the retail price of gasoline and other PP. 77-84.
3 L Brasil, Lei =I=2.944 de 8 de Novembro de

refined products to increase, and since the I956, Dirio ficial, Io de Novembro de I956.
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Table 1

FEDERAL TAX REVENUES SHARED WITH STATE AND LOCALGOVERNMENTS,

A'oIo BRAZIL, I 948-I966, CR$ MILLIONS (I)

'AXIX MUNICIPAL SHARES STATESHARES

fgenuIIute:
Income Consumption Rural Land Electric Fuels MunicipalElectricFuelsStateGrand

.

Year Tax Tax Tax Tax Tax (2) Total TaxTaxTotalTotal

ta

!.
I948 2 IO 0 0 0 I29 3390549549888

1949 378 0 0 0 I36 5140579579I,093

I950 558 0 0 0 I64 7220692692I,4I4

uo9 I95I 8I0 0 0 0 205 I,OI50864864I,879
'I 1952 999 0 0 0 247 I,2460I,040I,0402,286

L6Io 1953 I,I64 0 0 0 250 I,4I40I,952I,9523,366
.1
O 1954 1,534 0 0 0 36I I,89502,0202,0203,9I5

1955 I,926 0 0 84 324 2,3344I11,7942,2054,539

1956 2,452 0 0 IO 357 2,915532I,9802,5I25,427

1957 2,702 0 0 I20 987 3,8o95985,0095,6079,416

I958 3,I86 0 0 139 I,I89 4,5I46936,6327,325II,839

1959 4,639 0 0 I48 2,0i9 6,805742II,306I2,04818,853

1960 6,223 0 0 I70 2,200* 8,593850I2,000*I2,8502I,443

I96I , 8,370 0 0 I9I 2,800* II,36I957I2,500*I3,45724,818

1962 I7,335 20,424 0 2I7 I2,000* 49,976I,08337,500*38,58388,559

1963 36,442 40,8o6 0 I,I94 I2,500* 90,9425,96838,ooo*43,968I34,9IO

1964 72,362 88,oo2 0 3,262 I3,OOO* I'76,626I6,30939,000*55,30923I,935

1965 153,393 I3O,753 0 9,7I4 25,ooo* 318,86o48,56882,000*I3O,568449,423

1966 2oo,9n 22I,496 2I,O7I I9,358 26,000* 488,33696,79285,ooo*I8I,79267o,I28

KETENHNZZ(I) Current cruzeiros
*Incompletedata-estimatedamounts

(2) Petroleumproducts tax

.4T4

Source: The table was constructed from raw tax revenue data, some of which was incomplete,asreportedintheAnurioEstatsticodoBrasil,c

ACNNI948 through I967, and in accordance with sharing criteria set forth in the Constitutionof1946,itsamendments,andotherpublic
documents.The amountsshown shouldbe consideredmaximaper annum rather thanactualmoneyamountstransferred.

Z
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FEDERAL REVENUE SHARING IN BRAZIL, I946-1966

Development Bank until such time as the I948 through I96I. After I962 municipal
units of government involved submitted recepts exceeded state receipts, and tended
criteria established by the National Water to increase at a greater annual rate. It was the
and Electric Energy Council.32 This added ncome tax transfer that put local govern-
requrement was particularly troublesome ment on a par with the states, and the initia-
for local governmentsbecause many oftheta tion of the consumption tax transfer in I962
dd not have sufficient technical talent or that caused local government receipts to

other resources at their disposal to draw-up exceed state receipts. The relative impact of
the necessary plans and specifications requir- revenue sharing on state and local finance,
ed by the law as a prerequisitefor transferring however, was significantly different. The
quotas. greater inuence was exerted on local

government fnance as indicated by Table 2.

III. THE FINANCIAL DIMENSIONS AND (See for table page 21).
EFFECTS OF FEDERAL REVENUE

SHARING Table 2 shows that shared revenues never

Due to the absence ofspecific statistical data, represented less than twelve per cent of
it is impossible to give a precise accounting municipal income for Brazil as a whole. The
of the amounts transferred to state and local portion remained relatively stable at about
governments for each federal tax instrument seventeen er cent from I95I through I96I,
per annum. It is unfortunate that neither the but from 1962 on, it rose to approxinately
statistical yearbook of the Brazilan govern- fifty per cent of ncome. By way of con-

nent, nor the reports of individual depart- trast, the state portion never exceeded eight
ments and agencies contained data series in a per cent, and it tended to remain stable over

form permitting one to make a clear as- time averaging approximately five per cent
sessment ofthe programs. A measurementof annually. Shared revenues, moreover, re-

the fnancial dimensions would be much presented a much larger portion of total
simpler if that were the case. Since it was not, income for many individualmunicpios than
estinationswere made on the basis ofanual the figures in Table 2 indicate. In I956, for
gross collections per tax instrument and the example, sixty-twoper cent oflocalgovern-
rules and regulations establshed for allocat- ments received more from the income tax

ing transfers. The results of that estimate are transfer alone than from the combined
shown in Table I. revenuesoflocallyadminsteredtaxes.

Although the figures shown in Table I are Although Table clearly shows the absolute
approxinations, they pernit a general amounts of shared revenues going to state

appraisal of the main thrust of-the revenue and local government rising over time, this
sharing programs. An examination of the does not completely explain the growing
absolute amounts reveals that electric and disparity between the relative impacts of
fuels tax transfers to the states were generally state and local finance. Shared revenueswere

five times greater than municipal receipts a higher portionof total income for munic-
from those sources. A comparison of total pios than for states partly because local
transfrs to states and municpios, however,
yields a different picture. Total state receipts

32. Impsto Unico sbre Energia Eltrica,from shared revenues were only slightly Revista Brasileira dos Municpios, Jul-Dez. I956,
larger than total municipal receipts from pp. 249-50.
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Table 2

SHARED REVENUES AS A PORTION OF TOTAL STATE AND

LOCAL GOVERNMENT INCOME, I 948-I966

States Muicpios States Municpios
% oftotal % oftotal % oftotal % oftotal

Year income lcome Year income ncome

I948 5% I2% 1958 7% I700
I949 4 I4 1959 8 20

1950 4 I 5 I96O 6 I9

I95I 4 I8 I96I 4 I8

I952 4 I9 I962 8 53

I953 6 I6 1963 5 5I

1954 5 I9 I964 3 42

1955 4 I8 I965 4 6o

1956 4 I7 1966 4 48

I957 7 I7

Source: AnuioEstatsticodo Brasil,IBGE, 195o-x967.

governmentshared in income and consump- of nine per cent of total tax collections to

tion tax receipts, whereas the states did not. revenue sharing between I948 and I966. The

In addton, the municipal relative share was relative amounts going to state and local

higher because collections from locally governmentare shown in Table 3-

admnstered tax instruments tended to be
income inelastic during the entire period Table 3

under consideration, while state revenues

were not, or at least not to the sane degree. SHARED REVENUES AS A PORTION OF

Snce revenue increases from local taxes were FEDERAL REVENUES I948-1966
inelastic in relation to increases in national

income, whle income and consumption tax Portion going Portion going
collections were income elastic, transfrs Year to States to Municpios Total

tended to represent a higher and higher
portion of total municipal income. Electric I948 3% 2% 5%
and fuels tax revenues, the only source of I949 3 3 6

shares for states, were elastic in relation to I950 4 4 8

national income, as was tle sales tax, the 195I 3 4 7

principal source ofstate revenues. As a result, I952 3 4 7

revenue transfers as a portion of total state 1953 5 4 9

income remained at comparatively low and I954 4 4 8

stable levels fr the entre twentyyear period. 1955 4 4 8

The federal governmentallocated an average I956 3 4 7
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FEDERAL REVENUE SHARING IN BRAZIL, I946-1966 1
I957 6 4 IO the prinary factor appears to be the uneven

I958 6 4 lo pattern of regional economic development
I959 8 4 IZ and income generation. There are two Bra-
I96O 5 4 9 zils economically speaking. One comprises
I96I 4 4 8 the southernregionof the country, including
I962 7 II I7 the state of So Paulo. It s economically
I963 5 9 14 advanced and dynamic in comparison with
I964 3 9 I2 the other and larger portion of Brazil which
I965 4 9 I3 is economicallybackward.88The existenceof
I966 3 8 I I this economic dichotomy had important
Source: Anudrio Estatstico do Brasil, IBGE, consequences for public finance at the local
1950-I967. level: a few nunicpios in the advanced, hgh

income producng areas raised substantial
Table 3 generally shows that the federal amounts of revenues from authorized tax

government allocated approximately seven nstrunents,but those municpios located in
per cent of its tax collections to revenue economically stagnant or frontier regions
sharing between 1948 and 1956, but about generated very low revenues. Municipal
twelveper cent thereafter.The states received income from local taxes was low in many
an average of four per cent of fedral in- areas of the country primarily because the
come, and local govemment five per cent level of income generation was low, not
for the entire period. Although the portion necessarily because Brazilians had a higher
going to local governmentremainedstable at propensity toward tax evasion, dishonesty,
four per cent until I96I, it doubled to about or adnfinistrative laxness than the people of
nneper cent after 1962. other countries.
The foregoing analysis indicates that the Local government benefits fron revenue

fnancial impact of revenue sharing was sharng might have been greater however, in
substantially greater on local government the absence of several difficulties and side
than on the states. It would not be an effects involving tle proliferation of local
exaggeration to say that federal revenue governments, inflation, and delayed transfer
sharing was a fiscal lifesaver for many payments. Although most states had enacted
municpios because most were never able to controls over the creation of new units of
raise sufficient revenues from tax instruments local government, there is lttle evidence to
at their disposal to adequately finance the indicatethat the states enforcedthem because
most rudimentary kinds of local servces. between I945 and I966 the number of local
Moreover, most municpios were rural, but govemments doubled without any increase
their assigned tax powers were oriented to- in the land area of the country.34 At the end
ward urban economic activities. As a result, of I966 there were 3,965 municpios in
their tax base was inadequate. In a very real Brazil as against I,669 inin I945. Some increase
sense tle added income receivedfrom federal in the number of local governments would
sources made the difference between the
maintenance of some semblance of local 33. Jaques Lambert, Os DoisBrass,Ministerioda

e I959.governmentor its demise. Educaco Cultura,Rio de Janeiro,
34 R.P.. de Oliveira, Organizao MuniciplSeveral reasons may be advanced for the Brasileira, Revista Brasileira dos Municpios,

poor condition oflocal inance in Brazil, but Jan-Junho, I962, pp. I-5.
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have occurred as the economic fronter to eroding income tax transfers. Between
moved inland from the coastal area, but I949 and I961, or those years when the in-

many Brazilians think that muncipal proli- come tax share was ten per cent, the number
ferationwas induced by the income and con- ofmunicpios ncreased at an average rate of
sumptiontax transfers.55 five per cent annually. Given that rate of
Sice the ncome:andconsumptiont'ax shares increase and assuming constant tax collec-
were divided equally among municpios, tions, annual muncipal quotas would have
giving them equal, lump-sum quotas per fallen from Cr$ 285 thousand i I949 to

annum, newly created municpios were about Cr$ I68 thousand by I96I. Actual
assured some minimum amount of income quotas did not fall during this period, how-
regardless of how much they managed to ever, prmarily because income tax revenues

collect from local taxes. The states, more- increased at a rate of twenty-seven per cent

over, may have viewed the federal transfer per annum. Quotas in current cruzeiros

programs as a means of attracting a larger actually rose to Cr$ 2,954 thousand, but if
portion of tax payments back to their no new municpios had been created after
jurisdictions if they allowed the number of I946, the I96I quota would have been ap-
local governments to ncrease. The two proximately Cr$ 4,88I thousand, or sixty-
revenue transfers urder considerationtended five per cent greater than it actuallywas.

to encourage the creation ofnew municpios Inflation also eroded the real values of
in all states through a process of successive transfers. If current ncome tax quotas are

fragmentation of exsting municpios nto defated by the national income accounts

units with smaller and smaller geographic implicit deflator for Brazil, it may be de-
areas. A low income generating state bene- monstrated that real quotas rose from Cr$
fited from more municipios because the 285 thousand to only Cr$ 364 thousand by
more it had, the greater were the sum of I96I or only 1.3 times. By I966 the real value
municipal quotas. High income producing of the income tax quota had risen to only
states also benefited because the more Cr$ 580 thousand even though the current

municpios they had, the smaller were the quota stood at Cr$ 50,53I thousand. If in-

negative income redistribution effects from flation had not occurred nor the number of
the sharing programs. In other words, as- municpios icreased after I949, the quota
suming that high income producing states for I966 would have amounted to Cr$
provided the bulk of tax receipts for the 119,8o3 thousand. The difference between
tederal government, and the transfer pro- 580 and II9,803 is Cr$ II9,223 thousand,
grams tended to redistributethe tax shares in and it is equivalent to the value ofthe quota
favor of low income producing areas, the eroded away by the combined effects of
creation of additional units of local govern- infationand municipalproliferation. Ofthat
ment in high income states tended to cause a difference, Cr$ 49,95 I thousand was eroded
larger portion of income and consumption away by inflation,36 and Cr$ 69,272 thous-
taxes paid to flow back to their local govern-
ments. 35. Esio F. Macedo, A Criao de Municpiose

Whateverthe specific causes oflocal govern- a Geografia Financeira, Revista de Finanas
ment fragmentation and prolferation, it Pblicas, Mar-Maio, I959, p 26.

36. The I966 current quota ofCr$ 50,53 I thous-
seems clear that uncontrolled increases in the and less the I966 real quota of Cr 580 thous-
numberofmunicipioscontributedmaterially and.
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and by increases in the number of local paper reports confrm the fact that munic-

governments.87Inflation, therefore, account- pios have not been receiving full quota pay-
ed for ffty-eight per cent and municipal ments on time. An artcle appearing in the
proliferation forty-two per cent of total newspaper Correio do Povo of Prto Alegre,
erosion. for example, pointed out that income and
A final appraisal of the financial impact of consumption tax quotas had been paid ir-
revenue sharing must take into account the regularly to Ro Grande do Sul municpios
fact that transfers were sometimes delayedor since I960, and that in August, I964 loca]
partially made. Generally speaking, the governments had not yet received full pay-
federalpayment record was best with respect ment of the I962 consumption tax quota.4
to petroleumand electric tax transfers. Since
federal highway authorities wanted to see IV. INCOME REDISTRIBUTION EFFECTS

greater state and local efforts in the area of Brazilians claim that private markets tend to

road constructionand repair, there were few redistribute income away from the poorer

delays or partial payments of fuels tax regions of the country, such as the North-
transfers. By I959, for example, better t:han east, to the developed Southern region,
ninety per cent of local governments were particularly So Paulo.41 This occurs, it is

receiving fuels tax transferson a regularbasis. argued, because of acute economic m-

The states apparently had no cifficulty in balances among regions brought about by
receiving electric transfers, but the munic- clinatic conditions, unequal resource distri-

pios experienced some problems. Many bution, and a concentration of industry and
municpios apparently never submitted ac- diversifiedagriculture in the south. It may be

ceptable plans and specifications for new demonstrated, however, that some of the
electric facilities, therefore, the National federal revenue transfers have an offsetting
Development Bank did not make disburse- effect. The electric, fuels, and rural land tax

ments from the trust accounts. As a result, transfers do not have significant income

up to I960 Cr$ 4.6 billon was deposited in redistrbution effects because payments are

the Bank, but only Cr$ 2 billion released to made either in proportion to population and
local governments.38 consumptionor to municpios oforigin. The
Federal authorites also failed to carry-out income and consumption tax transfers, how-
income and consumption tax transfers to

local governments to the letter of the law.
Availableevidence is sketchyandincomplete, 37. The maximum possible quota for I966 of

Cr$ I I9,803 thousand less the I966 current
but it is suffcient to indicate that transfrs quota ofCr$ 50,53 I thousand.
were frequently delayed or only partially 38. Impsto sbre o Consumo de Energia El-

made. Two independent analyses of the trica,p. 80.

income tax transfer revealed that partial 39. D.R. da Silva, O Municpioe o Impsto de
Renda, Revista Brasileira dos Municpios,Jan_

paymentswere made between I949 and I955 Mar. I954, Pp. I5-2I; Participaodos Munic-
at the times providedfr by law. The muni- pios no Impsto de Renda,- Revista de Finanas
cpios eventuallyreceved the balances due to Pblicas, Set. I955, PP. I4-I7.

them, but tley often had to wait as long as 40. Assembleia Legislativa - Municpios, Cor-

five years,s This situation has continued. reio do Povo, Prto Alegre, I2 de Agsto de I964.
4I. Celso Furtado, The Economic Growth qfBra-

Specfc infrmation is not available from zil, Univ. of California Press, Berkeley, I963,
government sources, but numerous news- pp. 258-70.
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ever, did have income redistributioneffects. remainng one-third of national income.
Since these two transfers were allocated on a Since only a few states and municpios
lump-sumbasis, each municpio received the generated the bulk ofnational income, they
same annual amount regardless of popula- also paid the largest portions of income and
tion, land area, fiscal need, or the volume of consumption taxes. All municpios, how-
incomeand consumptiontax payments. ever,receivedequal, lump-sumannual quotas
Four states generate approximately two- from those taxes. Consequently, the income
thirds of Brazil's national ncome. In I960, and consumption tax transfers also functon-
for example, the state of So Paulo led with ed as a vehicle for redistributing income
thirty-two per cent of national ncome. It fromtherich to the poor regions.
was followed by Guanabara with thirteen Table 4 illustrates that phenomenon with
per cent, Miras Gerais with ten per cent, and respect to income tax collections ad trans-

Rio Grande do Sul with nine per cent. The fers aggregated by states for the years I950,
other seventeen states accounted for the I960, and I963.

Table 4

AN INDEX OF TOTAL MUNICIPAL INCOME TAX QUOTAS RECEIVED

RELATIVE TO INCOME TAXES PAID, BY STATE

State I95O I96O I963

Amazonas 52 45 I22

Par 45 27 83
Maranho I39 I88 390
Piau I5o 202 397
Cear 73 89 IO9
Rio Grandedo Norte I42 I88 256
Paraba 75 I38 302
Pernambuco I 8 23 42
Alagoas 54 9I I77
Sergipe IO3 I63 I99
Bahia 36 44 I27
Minas Gerais 40 26 47
Esprito Santo 45 42 56
Rio de Janeiro I4 I2 I7
Guanabara(a) - - nil
So Paulo 5 4 4
Paran 20 22 36
Santa Catarina 28 24 44
Rio Grandedo Sul 7 8 9
Mato Grosso 90 I09 I43
Gois I62 I45 II6

(a) FormerFederalDistrict
Source: AnurioEstatstico do Brasil, IBGE, I95I, I962, I964.
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The index numbers were calculated by C = Consumptiontax collections

dividing total municipal income tax quotas L = Kurallandtax collections
received per state by total income tax pay- P = Petroleumproducts tax collections

ments per state for the years shown.An index E - Electric energy tax collections
number of Ioo indicates total municipal For local government then: SI = .I5I +

quotas equal to taxes paid. An entry of less .IoC+ .8oL + .I2P + .IoE, and for the
than Ioo shows that total quotas were less states: Ss + .48P + .5oE. Fially, S = SI +

than tax payments, and an ndex of more Ss or total federal revenues allocated to shar-
than I00 ndicates that total quotas were ng equalsmunicipalplus state shares.

greater than tax payments. An inspection of I946 marked the beginning of a major new

the table reveals wide divergencies. So phase in Brazilian public finance. The Con-

Paulo municpios for example, received total stitution of I946 and its amendments began
quotas equal to only four per cent of tax an experiment n federal revenue sharing
payments in I963. Piau municpios, on the with the states and local governments. The
other hand, receved quotas equal to 397 per Brazilian system was somewhat unique
cent of tax payments. In I963 eight states because federal authorities made direct

show total quotas less than tax payments. transfers to individualunits ofstate and local
With the exception of Par, they were all government on a permanent basis at fixed

high income producing states. Conversely, rates. The states shared in the revenues

eleven states recorded total quotas greater generated by two federal tax instruments,
than tax payments. They were all low n- but had no control over federal-municipal
come producng states located in the North, tax sharing relationships.The larger financial

Northeast,and Central-Westregions. impact was felt by local governments,and in

These estimates lead one to the conclusion time, they also received the major absolute

that income tax collections fron the high amounts ofshared revenues. Although some

income generating states were used to make transfers were tied to federally determined

transfer payments via the revenue sharing spending goals, the major portionofmunici-

program to municpios in low income gen- pal shares, at least in recent years, were free

erating states. Although it s not known of such controls. Local governments could
whether these fiscal policy induced income spend all consunptionand land tax transfers,
redistributions exactly compensated areas and one-halfof income tax transfers at their

suffering from private market income drains, discretion. The states never had that freedom

they must certanly have tended to have that since they did not participate in un-tied

effct. transfers.
The most fundamental effect of revenue

V. SUMMARY sharing was that it subsidized local govern-

Much of the foregoing description and ment. The programs cultivatedand nurtured

analysis may be reduced to a set of simple a system of local public administration at a

identities. Assume the following letter tine when municpios were scarcely able to

symbols for the variables: function autonomously given the paucity of

SI = Shared revenues received by local local resources at their disposal. The financial

government support oflocal governmentwas weakened,
Ss = Shared revenues received by the states however, by inflation and uncontrolled in-

I = Income tax collections creases in the number of new municpios.
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Although the constitution blocked the structure, but he eventually dominated

growth of semi-independent, overlapping Brazilian politics by establishing a dictator-
local governments within the municpio, it ship. Both political systems were centralized,
apparently did not anticipate that revenue the states lost political autonomy under the

sharing would encourage the fragmentation Vargas regime, and neither system was

andproliferationofmunicpios. especially stimulatory to the growth and
If one assumes that some form of local developmentoflocal government.With few

public organization is necessary for the exceptions, therefore,Brazilian local govem-

orderly economic developmentofvast back- ment was traditionallyweak, ineffective,and
land areas in an enormous country lke without infuence. Moreover, local govern-

Brazil, then the allocationoffederal revenues ment did not function well as a point of
to the support of local governnent may be entry or training ground for those aspiring
economicallysound. It is possible, ofcourse, to political careers. The nurturing and
that federal expenditures on specific deve- preservationofa system oflocalgovernment
lopmentprojectsmay have been greater than through revenue sharing may, therefore,
the total of revenue transfers in some areas yield several beneficial results. It permits
during given time periods, but one must not greater popular participation in matters

lose sight of the fact that the developmentof affecting the local communityad this may

a viable system of local government within serve to create a greater degree of national
the federal structure was itselfa national goal identity and unity. It also provides a means

of high priority. The political effects of ofentrynto politics, as well as a competitive
revenue sharing, moreover, may be ofequal training for the development of public
importance to the econonc effects. During servants. The cost of subsidizing local
most of the federal period Brazilian political government may be small, therefore, in
events were controlled by a landed pluto- comparison with the potential political ad
cracy. The emergence of Getlio Vargas economic benefits that may accrue to the

dimnished the influence of the old power naton.
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E.E.C.

DIRECTIVE DU CONSEIL DU I 7 JUILLET 1969 CONCERNANT

LES IMPOTS INDIRECTS FRAPPANT LES RASSEMBLEMENTS
DE CAPITAUX

(69/335/CEE)

The Directive or the harmonizaton of indrect taxes on the formation of capital has been
approved by all Member States and has been published in the O#cial Gazette of the EEC,
October3, 96g. Themainfeaturesare:

I. harmonizationwill be efectedas ofJanuary , 1972;
.. stamp duties on shares and bonds will be abolished;

} 3. the rate of tax on capital contributions to companies will be harmonized; this rate will be
determined by the Councilfollowing a proposal to be submitted by the EEC Commission
beore January 1, 971. Until the rate has been determined, the Member Countries may

levy a tax on capital contributionsjrom 1% to 2% which may be reduced by one hafin the
case ofcompanymergers andsimlartransactions.

4. the rates of the tax on capital contributions with respect to holding companies and in-

\ vestmentcompanieswouldbereducedto o.50%upto January 1,1973 andwouldbe%for
subsequentyears.

An EnglishtranslationofthisDirectivewillbe publishedin SupplementaryService toEuropean
Taxation. The orignalFrench text ispublishedbelow.

... l. ....................................................

TEXTE:

LE CONSEIL DES COMMUNAUTS considrant que l'objectif du trait est de

EUROPENNES crer une union conomique ayant des

caractristiques analogues celles d'un mar- '

vu le trait instituant la Communautcono- ch intrieur et qu'une des conditions essen-

nique europenne,et notammentses articles tielles pour y accder est de promouvoir la

99 et IoO, libre circulationdes capitaux;

vu la propositionde la Comnission,

I. Journal officiel des Communauts europen-vu l'avis de l'Assemble, nesn' I I9 du 3.7.I965, P. 2057/65.
Journal offciel des Communauts europen-z.

vu l'avis du Comit conomique et socialS, nes n' I34 du 23.7.I965,p. 2227/65.
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considrant que les impts indirects qui frap- au sein du march commun et que cette

pent les rassemblements de capitaux, actuel- taxation, afn de ne pas perturber la circula-

lement en vigueur dans les tats membres, tion des capitaux, doit tre d'un niveau gal
savoir le drot auquel sont soumis les apports dans tous les tats membres;
en socit et le droit de timbre sur les titres,
donnent naissance des discriminations, des considrant, ds lors, qu'il convient de pro-

doubles mpositions et des disparits qui cder a une harmonisation de ce droit, en ce

entravent la libre circulation des capitaux et qui concernetant sa structureque ses taux;

qui doivent, par consquent, tre limines
par voie d'harmonisation; considrant que le maintien d'autres mpts

indirects prsentant les mmes caractristi-

considrant que l'harmonisation de ces m- ques que le droit d'apport ou le droit de

pts frappant les rassemblementsde capitaux timbre sur les titres risque de remettre en

doit tre conue de sorte que les rpercussions cause les buts poursuivis par les mesures pr-
budgtares pour les tats membres soent vues par la prsente directveet que, ds lors,
limitesau ninimum; leur suppressions'mpose,

considrant que la perception d'un droit de A ARRET LA PRSENTE DIRECTIVE:

timbre par un tat membre sur les titres des
autres tats membres introduits ou mis sur Artidepremier
son territoire est contraire la conception
d'un march commun ayant les caractrist- Les tats membresperoventun droit sur les

ques d'un march intrieur; qu'il est apparu, apports des socits de capitaux, harmonis
en outre, que le maintien du droit de timbre conformment aux dspositions des articles
sur l'missiondes titres nationauxd'emprunt, 29etdnommci-aprsdroit d'apport.
de mme que sur l'introductionou l'mission
sur le march d'un tat membre de titres Article 2

trangers n'est pas souhaitable du point de
vue conomique et s'carte, par ailleurs, de I. Les oprations sounises au droit d'ap-
l'orientation suivie par le droit fiscal des port sont uniquement taxables dans l'tat
tats membresdans ce domaine; membre sur le territoire duquel se trouve le

sige de direction effective de la socit de
considrant que dans ces conditions il con- capitaux au moment o interviennent ces

vient de suppriner le droit de timbre sur les oprations.
titres, que ceux-ci soient reprsentatifs des

capitaux propres de socits ou de capitaux 2. Lorsque le sige de direction effective

d'emprunt,et quellequesoitleurprovenance; d'une socit de capitaux se trouve dans un

pays tiers et son sige statutaire dans un

considrant que la conception d'un march tat membre, les oprationssounisesau droit
commun ayant les caractristiques d'un d'apport sont taxables dans l'tat membre
Inarch ntrieur suppose que l'application o se trouve le sige statutaire.
aux capitaux, rassembls dans le cadre d'une
socit, du droit sur les rassemblements de 3. Lorsque le sige statutaire et le sige de

capitauxne puissentervenirqu'une seule fois direction effective d'une socit de capitaux
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se trouvent dans un pays tiers, la mise la pour l'applicaton de la prsente directive,
disposition, d'une succursale situe dans un toute autre socit, association ou personne
tat membre, de capitaux investis ou de morale poursuivantdes buts lucratifs. Toute-

capitaux d'exploitation, peut tre impose fois, un tat membre peut ne pas la consid-
dans l'tat membre sur le territoire duquel rer comme telle pour la perception du droit
la succursaleest situe. d'apport.

Article 3 Article 4

I. Par socit de captaux au sens de cette I. Sont soumises au droit d'apport les op-
directive, il faut entendre: rations suivantes:

a) les socits de droit belge, allemand, fran- a) la constitution d'une socit de capitaux;
ais, italien, luxembourgeois et nerlandais, b) la transformationen une socit de capi-
dnommesrespectivement: taux d'une socit, association ou personne

socit anonyme/naamlozevennootschap, morale qui n'est pas une socit de capitaux;-

Aktiengesellschaft, socit anonyme, so- c) l'augmentation du capital social d'une
ciet per azioni, socit anonyme, naam- socit de capitaux au moyen de l'apport de
loze vennootschap; biens de toutenature;
socit en commandite par actions/com- d) l'augmentation de l'avoir social d'une-

manditaire vennootschap op aandelen, socit de capitaux au moyen de l'apport de

KommanditgesellschaftaufAktien,socit biens de toute nature rmunr,non par des
en commandite par actions, societ in ac- parts reprsentativesdu capital ou de l'avoir
comandita per azioni, socit en com- social, mais par des droits de mme nature

mandite par actions, commanditaire ven- que ceux d'associs, tels que droit de vote,

nootschapop aandelen; participation aux bnfices ou au boni de
socit de personnes responsabilit limi- liquidation;-

te/personenvennootschap met beperkte e) le transfrt d'un pays tiers dans un tat
aansprakelijkheid, Gesellschaft mit be- membre du sige de directioneffective d'une
schrnkterHaftung, socit responsabili- socit, association ou personne morale dont
t limite, societ a responsabilit limitata, le sige statutaire se trouve dans un pays tiers
socit responsabilitlimite; et qui est considre, pour la perception du

b) toute socit, association ou personne droit d'apport, comme socit de capitaux
morale dont les parts reprsentatives du dans cet tatmembre;
capital ou de l'avoir social sont susceptibles f) le transfert d'un pays tiers dans un tat
d'trengociesen bourse; membre du sige statutaire d'une socit, as-

c) toute socit, associationou personnemo- sociationou personnemorale dont le sige de
rale poursuivant des buts lucratifs, dont les direction effective se trouve dans un pays
membres ont le droit de cder sans autorisa- tiers et qui est considre,pour la perception
tion pralable leurs parts sociales des tiers et du droit d'apport,commesocit de capitaux
ne sont responsables des dettes de la socit, dans cet tatmembre;
associationou personne morale qu' concur- g) le transfert d'un tat membre dans un

rence de leur participation. autre tat membre du sige de direction ef-
fctive d'une socit, associationbu personne

2. Est assinile aux socits de capitaux, morale qui est considre,pour la perception
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du droit d'apport, comme socit de capi- b) le transfert d'un tat membre dans un

taux dans ce dernier tat membre, alors qu'- autre tat membre du sige de direction ef-

elle ne l'est pas dans l'autretatmembre; fective ou du sige statutare d'une socit,
h) le transfert d'un tat membre dans un association ou personne morale qui est con-

autre tat membre du sige statutaire d'une sidre,pour la perceptiondu droit d'apport,
socit, association ou personne morale dont comne socit de capitaux dans chacun de
le sige de direction effective se trouve dans ces tats membres;
un pays tiers et qui est considre, pour la c) le changement de l'objet social d'une

perceptiondu droit d'apport, comme socit socit de capitaux;
de capitaux dans ce dernier tat membre, d) la prorogation de la dure d'une socit

alors qu'elle ne l'est pas dans l'autre tat de capitaux.
membre.

Artide 5
2. Peuvent tre soumises au droit d'apport
les oprationssuivantes: I. Le droit est liquid:
a) l'augmentation du capital social d'une a) dans le cas de constitutiond'unesocit de
socit de capitaux par incorporation de capitaux, de l'augmentation de son capital
bnfices,rservesou provisions; social ou de l'augmentaton de son avoir

b) l'augmentation de l'avoir social d'ue social, oprations vises l'article 4 paragra-
socit de capitaux au moyen de prestations phe I sous a), c) et d): sur la valeur relle des
effectues par un associ qui n'entranentpas biens de toute nature apports ou apporter
une augmentationdu capital social, mais qui par les associs, aprs dduction des obliga-
trouvent leur contrepartie dans une modi- tions assumes et des charges supportes par
fication des droits sociaux ou bien qui sont la socit du fait de chaque apport; les tats
susceptibles d'augmenter la valeur des parts membres ont la facult de ne percevoir le

sociales; droit d'apport qu'au fur et mesure des lib-

c) l'emprunt que contracte une socit de rationseffectives.

capitaux, si le crancier a droit une quote- b) dans le cas de transfrmationen socit de

part des bnficesde la socit; capitauxou du transfertdu sige de direction

d) l'emprunt que contracte une socit de effective ou du sige statutaire d'une socit

capitaux auprs d'un associ, du conjoint ou de capitaux, oprations vises l'article 4
d'un enfant d'un associ, ainsi que celui paragraphe I sous b), e), f), g) et h): sur la
contract auprs d'un tiers, lorsqu'il est ga- valeur relle des biens de toute nature appar-
ranti par un associ, la condition que ces tenant la socit au moment de la transfor-

emprunts aient la mme fonction qu'une mation ou du transfert, aprs dduction des

augmentationdu capital social. obligations et charges qui psent sur elle ce

moment;

3. N'est pas une constitution au sens du c) dans le cas de l'augmentation du capital
paragraphe I sous a), une quelconquemodi- social par incorporation de bnfices, de r-

fication de l'acte constitutif ou des statuts serves ou de provisions, vise l'article 4

d'une socit de capitauxet notamment: paragraphe2 sous a): sur le montantnoninal

a) la transformation d'une socit de capi- de cette augmentation;
taux en une socit de capitaux d'un type d) dans le cas de l'augmentation de l'avoir

diffrent; social vise l'article 4 paragraphe 2 sous b):
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sur la valeur relle des prestations effectues, - le transfert du sige statutaire de la socit

aprs dduction des obligations assumes et de capitaux, dont le sige de direction ef-
des charges supportes par la socit du fait fctive se trouve dans un pays tiers, dans
de ces prestations; un autre tat membre qui ne fait pas usage

e) dans les cas d'emprunts viss l'article 4 de cette facult;
paragraphe 2 sous c) et d): sur le montant - toute oprationpar laquelle la responsbili-
nominalde l'empruntcontract. t d'un associ est limite sa participation

dans le capital social, notamment lorsque
2. Dans les cas viss au paragraphe I sous la limitation de la responsabilit rsulte

a), b) et c), le montant sur lequel le droit est d'une transformationde la socit de capi-
liquid ne peut cependant tre infrieur la taux en une socit de capitaux d'un type
valeur relle des parts sociales attribues ou dffrent.

appartenant chaque associ, ou bien au

montant nominal de ces parts sociales, si ce Le droit d'apport est liquid dans tous ces cas

dernier est suprieur leur valeur relle. sur la valeur de la quote-part qui, dans l'avoir
social, appartient aux associs indfiniment

3. Le montant sur lequel le droit est liquid responsables des obligations de la socit de
en cas d'augmentation du capital social ne capitaux.
comprendpas:

le montant des avoirs propres de la socit Article 7-

de capitaux qui sont affects l'augmenta-
tion du capital social et qui ont djt I. Jusqu' l'entre en vigueur des disposi-
soumsau droit d'apport; tions arrter par le Conseil conformment

-le montant des prts contracts par la au paragraphe2:

socit de capitaux qui sont converts en a) le taux du droit d'apport ne peut dpasser
parts sociales et qui ont djt sounis au 2% ni tre infrieur I%;
droit d'apport. b) ce taux est rduit de 50% ou plus lorsqu'.

une ou plusieurs socits de capitaux appor-
Article 6 tent la totalit de leur patrimoine,ou une ou

plusieurs branches de leur activit, une ou

I. Chaque tat membre peut exclure de la plusieurssocits de capitaux en voie de cra-
base imposable, dtermine conformment tion ou prexistantes.
aux dispositions de l'artcle 5, le montant de

l'apport qu'effectue un associ ndfniment Cette rduction est subordonne la condi-
responsable des obligations d'une socit de tion que:
capitaux, ainsi que la quote-part d'un tel - les apports soient exclusivement rmun-
associ dans l'avoir social. rs par l'attribution de parts sociales, les

tats membres ayant la facult d'tendre
2. Si un tat nmbre fait usage de la facult l'octroi de la rduction aux cas o les ap-

prvue au paragraphe I, sont soumis au droit ports sont rmunrs par l'attribution de

d'apport: parts sociales conjointement un verse-

le transfertdu sigede directioneffectivede ment au comptant de o% au maximum-

la socit de capitaux dans un autre tat de leur valeurnominale,
membrequinefaitpasusagedecettefacult; - les socits parties l'opration aient leur
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sige de direction effective ou leur sige prises portuairesou de fournitured'eau, de

statutairesur le territoired'un tatmembre; gaz ou d'lectricit, dans le cas o l'tat

c) le taux du droit d'apportpeut tre rduit ou d'autres collectivts territoriales poss-
0,50o jusqu'au Ier janvier I973 et I/o dent au moins la moiti du capital social;

partir de cette date en cas de constitutionou - les socits de capitaux qui, conform-

d'augmentation du capital social de socits ment leurs statuts et en pratique, pour-

de participation fmancire, ayant pour seul suivent uniquement et directement des

objet la prise de participations dans d'autres objectfs culturels, de bienfaisance, d'as-

entreprises ainsi que la gestion et la mise en sistanceou d'ducation.
valeur de cette participation condition que

ces socits n'aient aucune activt industriel- Article g

le ou cornmerciale propre et qu'elles n'ex-

ploitent pas nn tablissementcommercialou- Certaines catgories d'oprations ou de so-

vert au public. cits de capitauxpeuvent faire l'objet d'exo-
nrations, de rductions ou de majorations

2. En vue de permettre au Conseil de fixer de taux pour des motifs d'quit fiscale ou

les taux comrnuns du droit d'apport avant la d'ordre social, ou pour mettre un tat mem-

fn de la priode de transition, la Commis- bre en mesure de faire face des situations

sion soumettra au Conseil une proposition particulres. L'tat membre qui envisage
ce sujet avant le Ier janvier I97I. de prendre une telle mesure, en saisit la

Commission en temps utile et aux fas de

3. En cas d'augmentation du capital social l'applcationde l'article IOI2 du trat.

conformment l'article 4 paragraphe I

sous c), faisant suite une rduction du capi- Article o

tal social effectue en raison de pertes subies,
le taux peut tre rduit pour la partie de En dehors du droit d'apport, les tats mem-

l'augmentationcorrespondant la rduction bres ne peroivent, en ce qui concerne les

du capital, la condition que cette augmen- socits, associations ou personnes morales
tation interviennedans les quatre ans aprs la poursuvant des buts lucratifs, aucune impo-
rductiondu capital. sition, sous quelque formeque ce soit

a) pour les oprationsvises l'article4;

4. Lorsqu'un tat membre fait usage de la b) pour les apports, prts ou prestatons, ef-

facultvise l'article4 paragraphe2, le droit fectus dans le cadre des oprations vises

d'apportpeut tre peru un taux rduit. l'article4;

c) pour l'immatriculation ou pour toute

Artide 8 autre formalit pralable l'exercice d'une

activit, laquelle une socit, association ou

Un tat membre peut exonrer totalement personne morale poursuivant des buts lucra-
ou partiellement du droit d'apport les op- tifs peut tre sounise en raison de sa forme
rations vises l'article 4 paragraphes I et 2 juridique.
concernant:

les socits de capitaux qui fournissent des Artide 1 1-

services d'utilit publique, telles que les
entreprises de transport public, les entre- Les tats membres ne soumettent aucune
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imposition, sous quelque forme que ce soit: 2. Les droits et taxes viss au paragraphe I

a) la cration, l'mission, l'admission en sous b), c), d) et e) sont les mmes, que le
bourse, la mise en circulation ou la ngocia- sige de direction effctive ou le sige statu-

tion d'actions, de parts ou autres titres de taire de la socit, association ou personne
mme nature, ainsi que de certificats repr- morale poursuivant des buts lucratifs se

sentatifs de ces titres, quel qu'en soit l'met- trouve ou non sur le territoirede l'tatmem-

teur; bre percevant l'imposition. Ces droits et

b) les emprunts, y compris les rentes, con- taxes ne peuvent pas non plus tre suprieurs
tracts sous forme d'mission d'obligations ceux qui sont applcables aux oprations
ou autres titres ngociables, quel qu'en soit similaires, dans l'tat membre percevant
l'metteur, et toutes les frmalits y affren- l'imposition.
tes, ainsi que la cration, l'mission, l'admis-
sion en bourse, la mise en circulation ou la Artide 13
ngociationde ces obligationsou autres titres

ngociables. Les tats membres mettent en vigueur au

Ier janvier I972 les dispositions lgislatives,
Article 12 rglementaires et administratives ncessaires

pour se conformer aux dispositions de la
I. Par drogation aux dispositons des prsente directive et en nforment immdia-
articles Io et II, les tats membres peuvent tement la Conmission.

percevoir:
a) des taxes sur la transmission des valeurs Artide 4
mobilires, perues forfaitairement ou non;

b) des droits de mutation, y compris les Les tats membres veillent communiquer
taxes de publicit foncire, sur l'apport une la Commission le texte des dispostions
socit, association ou personne morale essentielles de droit nterne qu'ils adoptent
poursuivant des buts lucratif, de biens m- ultrieurement dans le domaine rgi par la
meubles ou de fonds de commerce situs sur prsentedirective.
leur territoire;
c) des droits de mutation sur les biens de Article 5
toute nature qui font l'objet d'un apport
une socit, association ou personne morale Les tats membres sont destinataires de la
poursuivantdes buts lucratifs, dans la mesure prsentedirective.
o le transfert de ces biens est rmunr
autrementque par des parts sociales; Fait Bruxelles,le I7 juillet I969.
d) des droits frappant la constitution, l'in-
scription ou la main-leve des prvilges et Par le Conseil
hypothques;
e) des droits ayant un caractre rmunra- Leprsident
toire;
f) la taxe sur la valeur ajoute. H.J. WITTEVEEN
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ANNOUNCEMENTS

Books of the series Afrika-Studien
Economics
edited bythe Ifo-lnstituteof Economic Research, Munich

=_

Heinz-GnterGeis

DIE GELD- UND BANKSYSTEIVIEDER STAATEN WESTAFRIKAS

(The Monetary and Banking Systems of the Countries of West Africa)
Afrika-Studien Nr. 20

428 Seiten, 50 Tabellen, 2 Schaubilder und 1 bersichtskarte.Steifband,
DM 54,-, US $ 13,50.

A study of the present state of the West African monetaryand banking systems
including the operational channels, agricultural and co-operativecredits and--

all other institutions with banking functions -- their development since World
War Il andtheirvarious problems.A comparative,critical analysis.Theauthoris
an assistant lecturer at the Institute for Banking and Credit Economy of the
Free Universityof Berlin.

Ernst-JosefPauw

DAS BANKWESEN IN OSTAFRIKA

(Money and Banking in East Africa) Afrika-Studien Nr. 35

2784 Seiten, 37 Tabellen im Text, 8 Tabellen im Anhang. Steifband, DM 44,-,
US $ 11,-,.

Presentation and analysis of the development, structure and functions of the
East African banking system (Kenya, Tanzania, Uganda); critical discussion of

recent banking policy. The author is a specialist in banking and financial affairs.
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African Studies -- Special SeriesInformationand Documentation

AFRIKA-VADEMECUM

Grunddaten zur Wirtschaftsstrukturund WirtschaftsentwicklungAfrikas (Basic
data on the economic structure and development of Africa), bearbeitet von

F.H. Betz (prepared by F.H. Betz)
African Studies -- Special Series Information and Documentation (with
English and French headings).
163 Seiten, 81 Tabellen, 12 Schaubilder und 8 Karten. Flexibler Balacronband,

o

DM 16,-, US $ 4,-.

Clearly arranged summary of economic data on Africa which are not always
easily available emphasizing population structure, gross national product,
centres of production, industrialisation, transport and communication, export
trade, and development assistance. Focus on Africa's position in the world

economy. The compiler worked for the Bayerische Statistische Landesamt

(Bavarian Statistical Office), the former Statistische Reichsamt (Statistical Of-

fice of the German Reich) and in the statistical departmentof the former League
of Nations at Geneva.

ENTWICKLUNGSBANKENUND -GESELLSCHAFTENIN AFRIKA

bearbeitet von H. Harlander/D. Mezger (DevelopmentBanks and Institutions in

Africa, prepared by H. Harlander/D. Mezger)
211 Seiten, flexibler Balacronband,ca. DM 26,-, US $ 6,50.

Reference book covering approximately100 African development finance insti-

tutions, arranged in order of countries, with concise information on functions,
capital, organisation, operating policies, investments etc. Hildegard Harlander

is assistant to the Presidet atthe Ifo Institute for Economic Research, Munich.
Dorothea Mezger is a member of the scientific staff of the African Studies Cen-

tre of the Ifo Institute for Economic Research, Munich.

Write for comprehensive Prospectus
WELTFORUMVERLAG,8 Mnchen 19, Hubertusstrasse22

Sole Distributor in the UK: C. Hurst & Co.,
13 James Street, Covent Garden, London W.C.2.
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founded by J.A. Monod de Froidevlle
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fonde parJ.A. Monod de Froideville

PUBLISHER/EDITEUR
FoundationJournalPublic Finance/FondationRevue Finances Publiques

(StichtingTijdschriftvoor Openbare Financin)

BOARD OF DIRECTORS/COMITE DE DIRECTION

B. Schendstok,M. Frank, A.T. Peacock, P. Senf

Vol. XXIV 1969 No. 4

Articles
A.T. Eapen A CritiqueofIndianFiscal Federalism
V.V. Bhatt On the Magnitudeand AllocationofFederal Assstance to the

States in India: Some RationalCriteria

JoergenLotz Some Econometric Aspects of Increasing Expenditures: An

EmpiricalStudy ofSelectedDevelopedCountries
Nicholas A. Michas Variations in the Level ofProvincial-MunicipalExpenditures

in Canada: AnEconometricAnalysis
RichardA. Musgrave TheoriesofFiscal Federalism

Communicatons

Benjamin Slome The Interregional Input-Output Model and Interregional
Public Finance

John E. Walker The Net Interest Cost Method of Issuing Tax Exempt
Bonds: Is it Rational- Comment

RichardR. West Th Net Interest Cost Method of Issuing Tax Exempt
Bonds: Is it ILational--AReply to ProfessorWalker

Note on IIPF/Notessur I'IIFP

In the respective No. 2 of every volume PUBLIC FINANCE/FINANCES PUBLIQUES

publishes the papers and proceedings of the Congress of the International Institute of
Public Finance held respectively the precedingyear. The articles publishedin No. I, 3 and 4
in English, German or French are followed by summaries in the respective two other

languages. Please address all correspondence to Profssor Dr. Paul Senf Universitt des

Saarlandes, Saarbrcken I7, Federal Republic of Germany. Annual subscription rate (4
numbers): Dfi. 45.- (USS I2.50, L 5/4/-).Ordersmay be sent to your local bookseller or

directly to the Administrationof the Journal PUBLIC FINANCE/FINANCESPUBLIQUES,
Postbus 2853, The Hague, Netherlands.
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EDITORIAL

THIN CAPITALIZATION

Interestpaymentsbetween parent and subsidiarycompaniesmay give rise to fiscal problems.

High interest rates are often disallowed as a deduction against profits made by the subsidiary

company; but it may be that the subsidiary company pays nterest at a normal rate but to

excessiveamounts as a resultofan unusualmethodoffnancingcausedby the fact that interest

is a deductible'and dividends a non-deductibleitem. Tax treaties do not restrict the amounts

paid as they do in respect ofhigh nterest rates; inin the latter case the difference between the

high and thenormalrate willbe treatedas a dividend.

In the Canadian WhitePaperi (Proposalsfor Tax R.eform I969) a thin capitalizationrule is

proposed,according to whichsome loans to a companyfrom its shareholderscouldbe treated

as shares. Consequently the nterest would not be a deductible expense. The Canadian

governmentproposes to restrict the deductbilityofnon-arm's-lengthinterest wherever the

ratio ofshareholder debt to equity exceeds three to one. It is stated in the White Paper that

such a provision is necessarilyarbitraryand it is difficult to administer, and it may have to be

alteredat a later date in the light ofexperience.

Since, as far as we know, no country has yet found a satisfactory tax solution to this thin

capitalizationproblem,we think this a worthwhilesubjectofinvestigation.

DR. J.C.L. HUISKAMP

I. Seethe articleofDr. TJ. Kennedyin this Bulletinissue.
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**** ARTICLES ****

NORMAN D. NOWAK*:

TAX ADMINISTRATION
tleory and practice--

--

The tax system ofa nation should reflect the In many countries the lack of capital or the

social, economic and political aims of the generally paternalistic culture has made

Government,and the administrativeInachi- Government an important factor, ifnot the

nery should be able to implement it equit- most mportant factor, in the econornic

ably and fliciently. As a nation's economic development of these countries. To carry

goals expandand its policyobjectiveschange, out this role the need of the government to

as its industry grows, diversfies, and slifts encourage public sector savings is greater

geographically, tax policy alters. The than those of the other countries, since the

administrativemachinerymust change with availabilityofprivatecapital is less.

it, or the policy changes are not effectuated. In trying to carry out their role, most

The freezing of old thought pattems and developing governments have run aground
bureaucratic infexibility combined with the on the traditional aversion to payment of

gradual rather than the dranatic change in taxes. The evasion rate in many countries

the economic and social structureare usually runs 35'0 to possibly 70%. This is usually
the cause of inadequate tax administration. combatted by passing each year more and

The tax system shows the signs of strain in more substantive legislation to the point
that evasion increases, administration if not where honesty becomes impossible, in that,
corrected progressively deteriorates, and ifall legal taxes were actually paid, in many

this results in a sense of growing injustice cases and in manycountries,the individualor

elt by the taxpayers; this in turn leads to corporation would pay close to I0o% of

increased evasion. their income.

If tax adninistration becomes more effec- One major additional factor is the unwil-

tive, the policy-makers in government are lingnessof the power structure, whatever it

permitted a wider range of action patterns may be in each country, to permit clange.
and combinations. If the administration This power is used not only against the

remains nadequate, the policy must of itself passage of substantive legislation, but pos-

be inadequate in that only the less sophistic- sibly, even more, for the nsurance of bad

ated alternatives are practically available. If administration that permits the continued

the administrationis so poor that the evasion

rate is extremely ligh, then the policy de-
* NormanD. Nowak, Chiefofthe Tax Moder-

cisions become basicallyan exercise in futili- nization Divisions of Chile and Argentina, is

ty. The governnent thus depends on writing a book on the subject Tax Adninistra-

charitable contributions rather than upon tion-Theory and Practice. This arricle is an

predetermined payments according to an introduction to the book. Mr. Nowak applies
economic plan. Tax administration, there- his examples specifically to Chile throughouthis

book. An article ofhis hand on the Chilean Tax
fore, is the key to effective tax policy ratler System has been published in the Bulletin I966,
than the reverse. P 477 et seq.

z-,
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TAX ADMINISTRTION- THEORY AND PRACTICE

evasion of the laws that have been passed. effective machine, the policy decisions of
We may have, therefore, an impasse where each government in power become merely
the Government, to carry out its functions, words and noise. This, being recognized by
to assist the economy and to advance the the people, undermines the authority of
social welfare of its people, has to resort to the governnent not only in the tax area,

borrowing to the limit of its credit. The which is the more obvious, but also in all
interest on these loans little by little eats up other areas.

more of its income and fnally ends in an The way out of ths vicious circle is a com-

untenable economic position. This may petent, modern and effective tax admir-
trigger a change ofgovemmentbut does not stratin, that, as its efficiency improves, will
alter the basic economic facts ofthe situation. permit a practical rewriting of the sub-
An effective tax adninistration in the hands stance of legislation on the basis of the eco-

ofthe governmentbecomes a major weapon nomic good ofthe country. Such action will
against chronic infation, one of the main foster a moral climate in which each sector

causes of instability. It permits the planning to be taxed will pay according to the po]icy
boards ofall countries not only to plan, but set by the government,and at a rate enabling
actually to set target dates, years in advance, it to pay and continue in business.
to achieve major objectives.Witha poor tax Some concomitant points in fiscal policy
administration, this is almost impossibleand that are basic to the development of good
restricts planning boards to immediate ob- tax adninistration are:

jectives, since it is the ndividual taxpayer I. Clarity and simplicity of the substantive
not the government who decides the tax law worded in order to facilitateadmini-
ntake. stration and to permit broad under-
Withan effective tax administration,it is the standing on the part of the taxpayers.
government wlich decides which are the Simplicity makes evasion difcult.
economic sectors that will be assisted and 2. The broader the base of personal and
which will not be assisted, instead of the corporation income taxes the easier to

ndividual taxpayer making that decision obtain adequate revenues without allow-
according to his ability or willingness to ing the rates to reach such high levels that
evade. evasion becomes profitable.
By freeing the country from the onerous 3. Avoidance of an illogical or irrational
debt which in time eats up most of the tax tax system, an excessive or poorly dis-
intake, an effective tax administration per- tributed tax burden, or waste of the
mits greater independence of thought and moneys collected which gives moral
action and ncreases the national confidence, justification to evaders.
without which no real forward motion is 4. Any tax reform to be realistic must take
possible. into account the possibility of obtaining
It is of great importance to emphasize that complete and trustworthy information
a capable and effective adminstration of about the object or service being taxed.
taxes must be neutral. Its job s not to make Effective administration depends, among
policy nor to make decisions as to who other things, on whether the taxpayers can

should or should not pay. It is the effective be convinced (a) that the tax is being effec-
instrument to carry out the decision made tively administered, SO that the person who
by the government in power.Without an pays, willingly or otherwise, is not being

48 Bulletin Vol. xXlv, February/fvrierno. 2, I970



NORMAN D. NOWAK

discriminated against, and (b) that there is the public may be affected by tax admini-

some relation between the payment of stration. The place to break the circle is to

taxes and benefits received from public improve the administration.

expenditures. Tax change is a complex and dffcult pro-

Probably nothing is so detrimental to tax- cess. Those who specialize in the area of

payer morale than the belief or knowledge adaptng tax systems to the needs of various

that otler taxpayers are not being required countries emphasize the need to adapt these

to carry their part of the load. Tax admini- systems and policies to the stages of eco-

strators, then, must maintain an aggressive nomic development and to the existing
attitude concerning the correctness of tax- institutional setting of any given country.

payers' actions. Some taxpayers fail to ile In discussing the problem of institutional

or make mistakes through ignorance or barriers to the application of fiscal policy,
neglect; others deliberately cheat. A passive Dr.WalterHeller points out that taxation is

attitude by the authorities toward the errors itselfan instrument of social change. It does

and falsificatons wll soon undermine the not need to wait passively until restrictive

entire structure, since the diligent and and binding social institutions are changed,
honest taxpayrs will almost in self-defense, but can itself help hasten the change . In

be forced to the level of the careless and the answer to those who argue that those in

dishonest. control of governments will not follow a

A tax administrationwhich seeks compliance course of change if it conficts with their

must protect those who comply or else own interests, Dr. Heller cites the growing
compliance will diminish. Here you have a realization on the part of governing groups

sort of vicious circle in which tax ad- that their enlightened self interest for the

ministration is adversely affected by the longer run lies in the drection ofeconomic

tolerance of the public toward non-com- development.
pliance, while simultaneouslythe attitude of
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E. D. HAYDEN:

GUYANA:
NOTES ON TAXATION PROPOSALS

IN THE I970 BUDGET SPEECH

COMPANY INCOME TAX I) Non-Commercialfrms - I% of sales
The Minister of Finance in presenting his 2) Commercial firms - 0.5% of sales
Budget fr I97o stated tlat it was lis inten-
tion to redistribute the burden of taxation TAX HOLIDAY COMPANIES

by taxing more heavily companies and Companies whch have been granted a tax
financial institutions whilst giving some holiday must now apply wear and tear to

relief fo personal taxation. His proposals their assets and initial allowances will be
give no ncentives to foreign investors and granted on the written down value of the
the introduction of withholding tax and assets at the end of the tax holiday period.
depreciation of assets during tax holidays Presumably, this requrement applies to com-

are likely to act as strong disincentives to panies or which the tax holidy has not yet
such investors. Despite the strong and commenced.
repeated advice of this frm that the intro-
ductionofCorporationTax would only add PROPERTY TAX

to the difficulties of an Inland Revenue Fixed nterest and non-nterest bearing
Departmentalready unable to cope with the securities formerly considered liabilities for
comparatively simple tax legislation now in property tax purposes will now be limited
effct, tle Budget proposes that income tax to:-

on companies should be replaced by a Cor- 20o ofthe value ofthe assets ofa Company
poration Tax and a Company Profits Tax. 5000 of the value of the assets of an indivi-
The rate of tax on commercial companies dual.
(apparently companies which are not con- The discharge of Property Tax by invest-
cemed with production) has been raised to ment in Governmentsecuritieswillno longer
55%. In addition, inter company dividends be permitted.
and dividends payable to non-resident ndi-
viduals will be subject to a withholding tax CAPITAL GAINS TAX

at rates varying with the type of company Net capital gains will be taxed on-

and the size ofthe dividend. Realisation within 7 years ofacquisition -

Certain anomalies and apparent arithmetical as income
inaccuracies in the examples quoted in the Realisationwithin 7 and 25 years ofacqusi-
Budget Speecl make it dificult to be pre- tion - 20%
cise about the ntentions and effect of the Realisation within 25 years or more after
new CorporateTaxes, but they appear to be acquisition NIL
as set out in the Appendix.

LIFE INSURANCE COMPANIES

HEAD OFFICE EXPENSES Ihe Budget proposes that only the nvest-
Allowable expenses of foreign head ofices ment income of these companies should be
are to be limited to:- taxed. Only expenses incurredin tle earning
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ofinvestmentincome (and restricted to I2% FILM DISTRIBUTORS

of such ncome) wll be allowed. The Taxable profits will be considered to be not

remainder will be taxed at 45%. less than 60% ofncome and will be subject
Tax ofi5%will be deductedat source from to a at tax of 30%.
the proceeds ofa surrenderedpolicy.
The Budget also proposes that life insurance INDIVIDUALS

companies must nvest in Guyana 95% of Earned ncome allowance of 500 of all

their statutory funds and other reserves earned income of employees up to $IO,000
held against policies sold in Guyana, and and a wife's earned ncome allowance of
must invest in Guyana Government securi- $400 per annum will become effective from

ties 20% of annual additions to such funds. year of income 1970.

Every insurance company operating in Individuals will be expected to assess them-

Guyana will deposit $250,000 n securities selves and enclose cheques for any tax owing
with the Treasury. with their Tax Return.

Bonuses paid on fire insurance policies will The period of limitation for assessment of
be subject to a withholding tax of I5% taxwillbe extendedfromfive to seven years.

for individuals and 45% for companies
where the premiumshave been allowed as an BOARD OF REVIEW

expense in computing profits. Appeals to the BoardofKeviewwill require
Query: How does tle bonus paying com- a paymentof2/3 of the tax assessed pending
pany determinethat tle premiumshave been determination of the appeal. Should a fur-

deducted for tax by the recipients of the ther appeal be nade to the High Court the

bonus remaining 1/3 wll have to be paid.
Alle premiums paid to non-life insurance

companies resdent outside Guyana will be Note: It is assumed that all taxation provi-
subject to Io% withholding tax. sions proposed in the Budget Speech will

All agents who receive preniums on behalf become effective during Year of Assessment

of non-resident non-life insurance com- I971.

panies will pay a licence of $i,ooo.
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GUYANA: NOTES ON TAXATION PROPOSALS

APPENDIX

Dejnitions considered to be the dividend declared less
A Commercial Company is one which is CorporationTax.

engaged not less than 750 in trading.
Trading appears to mean the process of There are, therefore, three different rates of

buying and selling but also includes com- withholding tax applicable to commercial
mission earned from commercial agencies. and three to non-commercial companies-
A non-commercial company is one which six rates in all.
is engaged in production. Presumably, the dividend paying com-

It is not clear how enterprises engaged jn panies will be required to determine nto
both commercial and manufacturingactivi- which category each shareholder falls and
ties are to be categorised but it is assumed make deductions accordingly.
that some such basis as rate of turnover will The attached examples show the effect of
be taken. the rates of taxation on various types of

shareholder.
Rates ofTax Attention is drawn to the statement of the

Minister tlat the effective rate of tax fr
Non

companies distributing to corporate share-
Commer- Commer-

holders will be 5I.25%. This statement is
cial cial

Company Company
not understood: the efective rate in the
examples attached is considerably ligher.

CORPORATION Treasury officials have not so far been in a

TAX 25% 35% positionto clarify this anomaly.
COMPANY
PROFITS TAX 20%0 20%0
WITHHOLDING
TAX

(I)Corporate
slareholder 35% 40%
(2) non-resident
individual
* dividendon gross
of$8,000orlower 27o 3r%.

($IO,000
or lower)

on gross dividendof
over $8,000 300o 400o

(over
$IO,000)

* for the purposes of computing the rate of
wit:hlolding tax on dividends payable to

non-resident individuals, gross dividend is
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EXAMPLES

I NON COMMERCIAL COMPANIES 2 COMMERCIAL COMPANIES

(a) Distributions to Corporate Shareholders (a) Corporate Shareholders

(both resident and non-resident):- Dvidend 9I,000
Dividend of 9I,000 (G) to Associated CorporationTax

Company @ 35% 350

CorporationTax 250 (not available for
9 650set-off)

Company Profits
$ 750 20OoTax @ 200

CompanyProfits
Tax 2oo (availablefor 9 450

set-oft)
$ 550.00 Less:

Less: Withholding
Withholding Tax Tax @ 40% I8o

@ 35% I92.50 $ 270

Net Dividend 9 357.50 Effectve Kate of
Effective Rate of Tax 64.25o Tax 73%

(b) Shareholder is non-resident individual (b) Non-residentindividual shareholders:-
Under . Over Under Over

98,000 98,00O $IO,000 $IO,000

Dividend 9I,000 (G) 9Io,000(G) Dividend 9I,000 (G) $20,000 (G)
CorporationTax 250 2,500 CorporationTax 350 7,000

9 650 $I3,000
9 750 9 7,500

CompanyProfits
CompanyProfits

Tax @ 2o% 200 4.000
Tax 200 2,000

$ 450 9 9,000

9 550 $ 5,500 Add back 200 4,0oo

Add back 200 2,000 9 650.00 9I3,000
Less:

9 750 9 7,500 WithholdingTax
Less:- @ sI%/4o% 20I.50 5,200
WithholdingTax

@ 27%/35% 202.50 2,625
$ 448.50 $ 7,800

Net Dividend 9 547.50 9 4,875 EffectiveRate of
EffectiveRate ofTax 45.25o 5I.25% Tax 55.I5% 6I%
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THOMAS J. KENNBDY*:

THE CANADIAN WHITE PAPER:
INTERNATIONALTAX PLANNING

(Part I - Foreign Source Income of Canadians)

I. INTRODUCTION treatysystem which wouldapply (fvorably)
to ncome flowing to and from treaty coun-

The Canadian government published its tries, and an (unfavorable) system which
long-awaited White Paper on tax reform wouldapply in non-treaty circumstances.8
on November 7, I969 and it was tabled by Canada's tax treaty system will be extended
the House of Commons on the same day. so that most international operations fll
The White Paper proposals-adoptingmany within conventions based generally on the
but not all of the previous Carter Report's OECD draft conventionof 193. Presently,
recommendations of I967a-cal1 for a Canada has bilateral tax treaties with most

thorough reform of the Canadian system of developed countries4 but the important
income taxation which is generally expected omissions include Switzerland, most tax

to go nto effect not earlier than January i, haven countries, and all South American
I97I, and in the international field I974 or countries.
later. A lengthyperiod ofdebate and further Three problems will arise as new treaties are

Government
GGWhite Papers on, e.g. the concludedand existingones amended:

new capital gains proposals, are expected a) Kesistance is expected to taxation of
before a tax reform bill is introduced in. the nonresidents' Canadian-source capital gains
Commons-assumedlyin late I970.
The proposals affecting foreign source in- .

come of Canadian individuals and corpora-
* The author is currently editor of European

tions and those revising the taxation ofnon-
Taxation with the InternationalBureau of Fiscal
Documentation,Amsterdam.residents are rather less radical than the
I. Proposals for Tax Reform (Ottowa, I969)

Carter leport's, but nevertheless call for a (ereinaftercited as WhitePaper).
complete review of tax planning by all tax- 2. Report of the Canadian Royal Commission

payers having intemational income taxable on Taxation 1967 (hereinafer cited as the

or potentially taxable in Canada. This holds Carter Report). See E. Harris, What should
Canada do with the Carter Report, XXI

true for, especially, freign nvestors in BULLETIN FOR INTERNATIONAL FIS-
Canadian securities; Canadian investors in CAL DOCUMENTATION 53I (Dec. I967)
Canadianand/or freignsecurities; Canadian 3. White Paper, para. 6.50. All references to

-based companies wth controlled foreign White Paper proposals on international taxation

subsidiaries(especially those receiving invest-
are to Chapter Six (paras. 6.I to .51) ofthe text.

Only where the Governmentproposal is outside
ment incomeand located in tax havens); and ChapterSixwilla specificrefrencebe made.
off-shore and special statute companies 4. Canada currently has bilateral income tax

presentlyavoiding the Canadiantaxnet. treaties with: Australia, Denmark, Finland,
What the White Paper proposes is, France, Germany, Ireland, Japan, the Nether-

lands, New Zealand, Norway, South Africa,basically, to set up-by January I, I974 or Sweden, Trinidad and Tobago, the United
later-two international tax systems: a tax Statesand the UnitedKingdom.
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-which violates, e.g., the present U.S. and II. POREIGN-SOURCE INCOME OP

U.K. treaties5. CANADIANS

b) Offshore trading and holding companies,
based in tax havens will have to re-arrange A. General
their structures-and in some cases their The Government states that the purpose of

locations-to either come within the pre- the proposals concerning freign-source
ferred treaty country system or operate ncomeofCanadians is neither to provide an

otherwise (e.g. as trusts) where international incentive to nvest abroad nor to place
competitive conditions necessitate sheltering hurdles in their path Nevertheless, the

.

of ncome. Intemational Shipping Compa- provisions on the whole employ the carrot

nies and offshoremutual funds wouldbe two and stick techniqueofencouragingCanadian

examplesofthe latter. nvestment in domestic enterprises while

c) Many of the complex problems (e.g. re- cracking down finally on the use of control-
allocation of parent-controlled foreig sub- led foreigncorporationto avoid or evade the

sidiary profits, arm's length nter--company Canadian tax net on, especially, passive
transactions, qualification for foreign tax investment income. On the whole, sub-

credit, treatment of foreign trusts with stantial portfolio investment is expected to

Canadian beneficiaries, etc.) which are not flow from foreign (e.g. New York and

covered or insufficiently covered by the London) stock exchanges to Toronto, etc.,

White Paper will hopefully be included in due to the capital gains provisions favoring
the ultimate tax reform bill and the new domestic company shareholding. It remains

treaties. If they are not, serious adnini- to be seen whether Canadian investors and

strative headaches-especiallyin the area of off-shore companies will fall in line and opt
controlled foreign corporations under the for the government's favored system of

proposed passive income (i.e. U.S. Sup- domestic ad treaty country taxation or

port F-type) rules-and litigation will employ foreign trusts and other devices to

result. shield nvestment income. Since Canadian
The following article discusses, in two parts, taxation offoreign-sourceincome will come

the intemational tax reforms of the Whte to approximate more and more that of the

Paper with reference to: the current taxation United States, business and financial patterns
of each iten; the changes proposed in the closely resembling those used to cope with
White Paper; the effect on international the U.S. Subpart F Kules after I962 are

business and nvestment; and finally the expectedto emerge.

nternational tax planning required in each
instance. Part I discusses the White Paper B. ControlledForeignCorporations
proposals affecting Foreign Source Income

ofCanadians. Part II (to be publshed in the i) Dividends
next issue of Bulletin) concerns the At present, dividends receivedby a Canadian

proposals for taxation of nonresidents with corporation from, inter alia, a controlled
Canadiansourceincome. foreign corporation-more than 25o of

whose issued voting shares are owned by the

5. See Canada-United States Income Tax receiving corporation-are exempt from

Treaty, art. VIII; Canada-United Kingdom any Canadian corporationincome tax under

IncomeTaxTreaty,Art. I2. section 28 (I) (d) of the Income Tax Act
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I952.e The White Paper proposes to conti- Note that the locationofa controlledforeign
nue this exemption in its present form until corporationi a tax treatycountrywillmean

at least January, I974. After the tax treaty that dividendwithholdingtax abroadwill be
network has been revised and extended the imposed at the normal I5% rate which
exemption would apply only for divdend Canada generally applies (and intends to

rom 2500 or more controlled foreign continue) in its treaties. The Canada-Nether-
corporations located in tax treaty countries. lands tax treaty calls for a I5% wthholding
In addition, passive income-vaguely rate but the Netherlands mposes no tax on

defined by the Government as foreign dividends paid to a resident company by a

dividends, rents and royalties, shipping n- 5o-owned foreign company. Under the
come and some export profits-wouldno present treaty network the Netherlands
longer qualify for dividend exemption and would seem the most attractive location for a

would be taxed currently under provisions foreign base company of a Canadian parent
similar to Subpart F of the United States in this context.

InternalRevenueCode.7 The Governmenthas indicated that negotia-
Dividendsfrom Canadiancontrolledforeign tions to revise tax treaties with countries

corporations not located in treaty countries which favor investment income distributions
will be subject to corporate income tax on a (such as Netherlands and Germany) and tax

gross-up basis, set-offbycreditforwithhold- sparing countries (such as Ireland) will fully
ing tax imposed on dividends and foreign cover the problems wlich are certain to

corporation tax on underlying business arise in this area. One of these is the defini-
profits. tion of substantialholdings which receive
The obvious problem that results from this privileged tax treatment in most countries-
system is the disadvantageous position of but whose percentages vary from 5

0/
/o

controlled foreign corporations located in

non-treaty countries. Switzerland s the 6. The IncomeTax I952 will hereinafterbe cited
main omission here as wel1 as the tax havens as ITA. Dividends from Canadian taxable

such as Bermuda, the Bahamas, Nassau, etc. corporations, exempt mines and over 2500
owned foreign business corporations are alsoIn order to qualify under the new dividend
exempt by means of deduction in computing

exemption provisions, Canadian controlled taxable inconeofthe corporateshareholder.The
foreign corporations will have to meet exempt, inter-corporatedividendsare eventually
several tests: taxable to the individual shareholders of the

a) incorporation in a tax treaty country; for recipient through inclusion in undistributed
income on hand. For the definition of divid-

offshore trade or holding companies the ends see ITA, sec. 6(I) (a). Cf ITA, sec. 28(2)
Netherlands should be the prime candidate for non-deductibledividends.
here, as well as tax havens benefiting from 7 Subpart F of the United States Internal

Canadian tax treaties with, e.g. the United Revenue Code includes sections 951-964 thereof

Kingdom(Jamaica); 8. WhitePaper, para. 6.20.

b) bona tide business operations8 (as
9 Corporate IncomeTax Law I969, art. I 3. The
Wet op de VennootschapsbelastingI969 was

opposed to tax-haven conduits passing on published in het Staatsblad van het Koninkrijk
mainly passive investment income); and der Nederlanden, 1969/469. See, for a discus-

c) satisfaction by the Canadian parent of sion, MJ. van Rooyen, The Substantial Hold-
ing Privilege in Netherland Corporate Income

the z5% or more voting share ownershiP Tax, XXIII Bulletin for International Fiscal
requirement. Documentation,337(July/Aug./Sept.1969)
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(Netherlands) to 25% (Canada, Germany, United States Subpart F ruleso will be

Luxembourg etc.). The calculations of net usecl as a model and passive investment in-

foreign and Canadian tax on dividends come will be taxed currently to controlling
receved under the proposed system is also shareholders-whether or not distributed.
vital. Generally, the new systemwould favor Note especially that all foreign source

exempt dividends over those flowing from passive income wouldbe currentlytaxable

non-treaty countries to a substantial degree, and t:hus, by implication, excluded from
but the net dividend retained would vary in dividend exemption whether received from
both cases vis vis the present system. Thus treaty or non-treaty countries. The White
Canadian corporations and shareholders Paper merely proposes that this principle be
will have several decisions to nake: adopted and no details are given. The

I) whether to accrue or distribute foreign Governmentemphasizes bona fide business
businessprofits (other than passiveincome) operations and simultaneously omits dis-
and perhaps face reducednet cash flows; cussion of companies which, although often

2) upon distributionto the Canadian parent, incorporated in tax havens, carry on sub-
whether to allow dividends to flow stantial business activities from which they
through to shareholdersor to retain at least receive income which could-conceivably-
part of the foreign income to obtain maxi- come within the disfavored passive
mum tax advantage; category. These include patent and related

3) timing-this is the most vital point in know-how holding companies, shipping
terms of I97o-i.e. whether to distribute companies, captive insurance companies,
dividends in I970 before valuation day mineral exploration companies and equip-
and thus avoid paying capital gains tax on ment leasing and service companies. Most of
eventual sale of the foreign shares. Some these companies must accumulate and re-

forward dividend stripping would seem invest foreign income to remain competitive
inevitable here, though recent cases have and a large gap exists in the White Paper
made this difficult and reduction of market concerning them. Again, foreign business
value is also to be carefully avoided. These trusts might be one of the devices which
considerationswill be more thoroughlydis- become necessary should these borderline
cussed under capital gains and losses (see cases come within the proposed Subpart
sectionVII, injra). F-typerules.Anothercomplicationconcerns

thema:nyCanadiansubsidiariesofU.S.parents
) Passive Income who will have to deal with two countries'
Section 28 (I) (d) of the ITA has been the Subpart F rules-quite probably disparate.
subject of abuse since it exempts dividends Assumedly, the follow-up White Papers
received from controlled foreign corpora- will include the details of Canada's Subpart
tions-wherever located ad whatever the F-type rules. Further discussion of this
nature ofthe dividend. The use of tax havens complicated subject would be fruitless here
to avoid or delay payment of Canadian tax and one can only note that Canadian tax

on passive investment income-dividends, counsel and the tax adninistration might
nterest, royalties, transhipped profits, etc. soon find themselves in the lap of Pandora
derivedwithoutactive conductof a business should this provisiongo throughParliament.
or trade-hasled the Governmentto propose
a separate tax system for such income. The Io. See note 7, supra.
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III. OTHER FOREIGN INVESTMENT which equal or exceed the previously
INCOME deductedlosses.

b) carry-overofexcess foreign tax credits to

The present tax treatment of Canadian subsequent gains. The details of this carry-.
individuals' and corporations' other in- over are not given.
vestment income (i.e. other than controlled c) credit or deduction for foreign income

foreign corporation dividends) will remain taxes mposed by potential subdivisionson a

substantially unchanged according to the reciprocal basis (i.e. ifforeigncountriesgrant
White Paper. Currently, such nvestment a similar credit for provincialtaxes).
ncome (minus freign earned income) is

ncluded in the corporation's or individual's V. FLOW-THROUGH OF FOREIGN

taxableincomeand foreignncometaxes paid WITHHOLDING TAXES

are deducted from Canadian tax thereon,11
A surtax of 4% is imposed on that part of Canadian individual shareholders may pre-

foreign-sourceinvestment income exceeding sently credit against Canadian income tax,

$ 2,40o (or the total ofpersonalexemptions, foreign withholding tax mposed on divid-
whicheveris greater).12 ends received directly from foreign cor-

First, the Governmentproposes abolishment porations. As mentioned above, this credit
of the 4% surtax in line with other rate will -by I974-belinitedtoaI 5%maximum
charges.18 More mportant, the rate of with- under the White Paper proposals.
holding tax on portfolio nvestment ncome Canadan indivdual shareholders ofresident

(undefined) flowingbetween Canada and tax corporations which receive dividends from

treaty countries would be limited to a foreigncorporations15maynot credit foreign
maximum of I5%. Concomitantly, the withholding tax but are granted a flat 20%
foreign tax credit available on such ncome dividend tax credit.5 This latter rule creates

would also be limited to 15%. These provi-
sions would go into effect no earlier than II. ITA, sec. 3.(4).
I974.

I2. ITA, sec. 32 (3)-
I3 WhitePaper,para. 2-37.
I4. An exception applies to partnership which

IV. FOREIGN BUSINESS PROFITS AND would be forced to opt for the accrual methodof
WAGES EARNED ABROAD income computation. See White Paper, para.

546.

The present treatment of foreign source I5 The Canadian receiver corporation may
deduct from income an amount determined by

business profits and wages earned abroad by applying to it a percentage of profits which the
Canadian corporations or individuals would foreign payer corporation has earned and paid
be retained. Such income is taxed as earned tax thereon in Canada. See ITA, secs. 28 (Io) and

and credit given for foreign income taxes 30.

paid thereon. Three changes will be ntro-
I6. ITA, secs. 38 (I) and (2). This 20% tax credit
is also granted for dividends received from cer-

duced in this area: tain foreign corporations whose shares are

a) provisions to prevent transfer of foreign quoted in Canadian Stock Exchanges, at least

branch operations which have sufered losses 850 of its income is Canadian source and it is

in order to avoid Canadian taxes on sub- subject to Canadian tax. In this case, the credit is
limited to 20% of the dividend net of foreign

sequent branch profits. This will be accom- tax. Nonresidents do not qualify for this 20%
plished by recapture of subsequent profits credit.
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problems where the Canadian corporation can be said until the Government provides
has both foreign subsidiaries and share- these details and tax treaty negotiations deal
holders-i.e, two or more withholding witlh the many problems nvolved in tle
taxes will frequently be imposed before the flow-throughprocedure. The main problem
dividend reaches the individual shareholder. would seem to be how foreign countries
To alleviate this problem, the White Paper such as the United States and the United

proposes that individual shareholders of Kingdomwill treat tle higher net dividends
Canadian corporations be granted a tax received-i.e. whether allowance will be
credit up to I5% ofall foreign withholding madefor the flow-throughtax credit.
taxes on dividends received and branch

profitsearnedabroad.7Thisfow-through VI. FOREIGN BUSINESS

procedurewould apply indirectly to foreign CORPORATIONS

ndvdual shareholders of Canadian cor-

porations as well. Note that this. flow- The ncome tax exemption of the special
through would apply to both controlledand status foreign business corporationsgrant-
non-controlled foreign corporation divi- ed by ITA, sec. 7I will be eliminated
dends. gradually-i.e, in I974 for business profits
The result desired is to equalize the taxation (or whenever the Subpart F-type system
of Canadian shareholders receiving foreign for taxing passive income is introduced)
dividends directly with those receiving same and over five years for business profits. The
from Canadian corporations (including latter profits will come under the foreign
mutual funds). Foreign shareholders would tax-credit system.TheGovernmentindicates
also be able to receive the same net dividend that such corporations will assumedly
as a Canadian shareholder-presently the qualify their foreign operationsas controlled
Canadian shareholder receives a $ 85 net foreign corporations before the transitional
dividend from a $ Ioo foreign dividend periodisover-assumedlyirtI975.
(assuming $ I5 foreign withholding tax) The first effect of this proposalwill be to bill
while a nonresident receives a $ 72.25 net the traffic in foreign business corporation
dividend (after further imposition of Cana- charters-only those incorporated before
dian wthholdingtax at I5%). I959 now qualfy for tax exempton and
The result would be to yield higher net even these will now be anachronisms. The
dividends received for foreign shareholders second effect will be a forced re-alignmentof
but for Canadian shareholders the computa- such corporations' strudures and the main
tion must take Canadian individual income problem here is that most escape foreign tax

tax into account and this complicates the as well as Canadiantax by locationofforeign
procedure. Generally, the net dividend operations in tax havens. Non-treaty tax

ncome retained by Canadian shareholders havens will be extremely disadvantageous
would seem-under the proposals-to n- locations for Canadians by I974. Sauve qui
crease for non-controlled foreign corporate peut !
dividendsand decrease for controlledforeign
corporation dividends. Further details fron I7-The amount qualifying for flow-through
the Government are expected in this com-

would, in all cases, be limited to the lesser of a)
the foreign tax, or b) I500 of the foreignearningsplicatedarea. net of all foreign taxes, including withholding

In terms of international tax planning, little tax.
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VII. FOREIGN SOURCE CAPITAL GAINS before thereformsarefinallyenacted.

AND LOSSES Second, the capital gains proposals are

specifically extended to gains and losses on

Capital gains are presently exempt from shares of controlled (as well as non-con-

icome tax in Canada. The White Paper's trolled) foreign corporations. In most cases

proposals is that, generally, capital gains the 33-I/3% rate for corporations would

(and losses) be included in income and be apply fully to such sales. A special avoidance

taxed (or deducted) at progressive income measure would limit deductible capital
tax rates. However, only half of the capital losses to actually-realized loss, minus an

gains on shares of widely-held Canadian amount equal to the dvidends receivedfrom

corporations would be included in income the corporations which had not borne full

and one half of the losses deductible. Re- Canadiancorporationtax.

valuation of these shares would be required Ultimate capital gains tax liability would, of

at five-year intervals and one halfofthe gain course, be reduced by declarationof divid-

or loss ncluded in income in that year. ends before sale of the shares. Since such

Widely-held Canadian corporations would dividends are/or will be either exempt (see
pay a special 330 capital gains tax to avoid section II, supra) or subject to foreign tax

double taxation. Conversely,capital gains on credit provisions, an ex-dividend sale pro-

shares of foreign or closely-held Canadian cedure would seem the preferable route.

corporations (as well as profits on bonds, Spin-off of selected controlled foreign
mortgages, real estate and agreements for subsidiaries should also be contemplated
sale) would be fully taxable and losses fully during I970 in order to avoid the capital
deductible. The five-year revaluation/taxa- gains provisions which will go into effect

tion rule would not, of course, apply to either in late I970 or early I97I.

foreigncorporations'shares.
These capital gains proposals undoubtedly
will induce many Canadian investors to put
their money in widely-held Canadian

corporatesharesbut the five year revaluation

/taxation rule will exert a countervailing
influencein favor offoreignshares.
Two specific capital gains proposals disfavor
sales ofshares ofo; to freign corporations:
First, rollover reliefio would not be granted
in the case of transfers of assets by a share-
holder to a wholly-owned foreign corpora- I8. WhitePaper, paras. 3.I3-3.38-

tion20, nor to corporate reorganizations or I9. Rollover relief will consist of nonrecogni-
tion of gain in cases where the taxpayer uses the

mergers involving foreign corporations.21 wholeofthe proceeds ofa sale ofa capital asset to

This latter proposal would seen to unduly purchasesimilar propertywithina year ofreceipt
prejudice reorganization of, especially, con- of the proceeds. The gain would be treated as a

trolled foreigr corporations and wholly_ reduction in the cost to him of the new property

owned subsidiaries of Canadian parent
and not be taxable until and when he disposes of
the replacementproperty.

corporations. Hopefully, the Government z0. White Paper, para. 3.47.
and taxpayers will thrash out this problem 2I. WhitePaper, para. 3.5I.
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. .............................................................................................................................................................:
-

1. The new Protocol to the German-French tax conventon ofJuly 21, 1959, signed on June
9, 1969, provided inter alia a special tax credit to be granted by Germany withrespect to \
dvidends distributed by French companies to their German shareholders. This special credit }

\ (avoir fiscal in French and Steuergutschriin German) would amount to one half \
ofthedvidendreceivedand would be creditable against the German income tax. Theabove

\ mentionedcredit is not applicable to parentcompanies. The Protocolprovidesfor an exemp- \
tion flom French withholding tax (15%)fr dividend distrbutions by French subsidiares
to their German parent companes, provided that such parent companies own 250 or E

more oftheirsubsidiaries'capital.
The ocial French explanaton and text ofthis important Protocol is reproduced below.*.

2. It is stated in the Loi des finances 1970 that the French Government will attempt to make }
similar arrangements wth other countriesfr dividends distributed in 970. For this pur- !
pose tax conventions must be concluded or renegotiated. On December 3, 1969, an addi-
tional clause to the Franco-Swisstax convention ofSeptember 9, 966, was sgnedwhereby
the avoirjscalis to be extended to shareholdersresident in Switzerland.
The oicial Swiss explanation and text ofthis Protocol is reproducedon p. 68**

-. . -...

Avenant la Conventiondu2I juillet I959 entre la Rpublique franaise et la

Rpubliquefdraled'Allemagne

I. Expos des motifs franais

Le 9 juin dernier at sign Bonn un ave- de ladite loi, les dividendes distribus par les

nant la Convention fiscale du 2I juillet socits franaises des personnes domici-

. I959 entre la France et la Rpubliquefdrale lies en France ouvrent droit depuis le

d'Allemagne. Ier janvier I966 un avoir fiscal d'un mon-

Cet avenant a essentiellementpour objet de tant gal la moiti des sommes distribues.
modifier l'accord prcit, qui rgle les rela- En revanche, lorsqu'ils bnficient des

tions fiscales entre la France et l'Allemagne personnes n'ayant pas leur domicile en

fdrale en ce qui conceme les impts sur le France, ces mmes dividendes restent soumis

revenu et sur la fortune ainsi qu'en matire
de contributions foncires et des patentes, * The text of the convention ofJuly 2I, I959,
pour l'adapter aux changements introduits has been published in Supplenentary Service to

dans la lgislation franaise par la loi n European Taxation, Section C.

65-566 du I2 juillet I965 portantrformedu ** The text of the convention of September 9,

rgime d'mpositiondes bfices des entre- I966, has been published in Supplementary
Service to European Taxation, Section C.

prises et des revenus de capitaux mobiliers. z. Le 26 novembreI969: Projet de loi no. 909
lSi cet gard, il doit tre rappel qu'en vertu Assemble Nationale I969/70.
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PROTOCOL TO THE GBRMAN-PRENCH TAX CONVENTION

une retenue la source au taux de 25%, - les dispositions diverses.
rduite toutefis I 5O au plan des rap- En premier lieu, l'article Ier du Protocole
ports franco-allemandspar l'effet de la Con- dispos que les socits allemndes ayant un

vention du 2i juillet I959. tablissementstable en France ne seront plus'
Les perspectives offrtes par la coopration soumises l'mpt de distributionprvu par.
conomique intemationale ont conduit, ds l'article I I5 quinquies du Code gnral de

;

septembre I967, le Gouvernement accepter mpts.
^

En consquence,le texte dudit article:
i'tendre, par la voie d'accords ngocis, le Ier se substitue celui de l'article 8 de 1a
bnfice de l'avoir fiscal aux rsidents de Convention de I959 qui permettait prcls-:

' :

pays trangers et en premier lieu, aux rsi- ment l'assujettissement de ces socits un

dents des pays membres de la Comnunaut impt de cette nature.

conomique europenne. Les pourparlers Par ailleurs, les articles 2 et 3 de l'avenan
ngags ce sujet avec notre plus important modifiant respectivement les articles 9 et zd
partenaireau sein de la C.E.E. ont pu aboutir de la Conventionde I959, l'applicationcom-

rapidement un accord de principe en raison bine des dispositions nouvelles doit tre
d'une convergence vidente entre les proc- entendue de la faon suivante.
upations franaises et le systme d'imposi- D'une part, en vertu des articles 9-3 et 2o-I

tion appliqu en Rpublique fdrale dans (b bb) ainsi modifis de la convention,l'avoir
le domaine considr. C'est cet Accord, in- fiscl attach aux dividendes distribus
tervenu Paris en fvrier I968 lors d'une par les socits franaises sera accord, dans
/encontre entre les Ministres des Finances les mmes conditions qu'aux contribuables
franais et allemand, que consacre l'Avenant domicilis en France, aux personnes physi-

.

sign Bonn le 9 juin I969- Le texte soumis ques rsidentes d'Allemagne drale et aux

votre approbation, rgle galement un socits allemandes qui, ne dtenant pas au

certain nombre de questions subsidiaires moins 25% du capital social de la socit
et apporte la Conventiondu 2I juillet I959 distributrice franaise, ne bnficient pas, de
les adaptations de forme rendues ncessaires fait, du rgime des socits mres et filiales
par le changement fondamental survenu (Schachtelprivileg)pour leurs dividendes de
dans le donaine considr au plan des rap- source franaise.
ports fiscaux franco-allemands. Cet avoir fiscal, qui correspondactuellement
Le prambule de l'avenant comporte une la moiti du dividende distribu, con-

rfrence aux relations particulires tablies stituera un revenu supplmentaire pour le
entre les pays membres de la C.E.E. et aux bnficiaireet devra, par suite, tre ajout au

proccupationscommunes de ces Etats dans montant du dividende distribu pour la
le domaine de la fiscalit. Toutefois, cette dterminationde la base de l'mpositionalle-
mention d'un choix prioritaire effectu par mande. En contrepartie, il sera mputablesur

la France n'mplique en aucune faon qu'un l'mpt allemand et ventuellement restitu-
accord de mme nature ne pourra pas tre able dans la mesure o il n'aura pu tre im-
conclu avec d'autrespays trangers intresss. put en totalit.
Les articles du texte peuvent tre classs sui- Il donnera lieu remboursement par le
vant deux catgories selon qu'ils concernent: Trsor franais au Trsor allemand sous

les dispositions se rattachant l'attribu- dduction toutefois d'un abattementde 1500-

tion de l'avoir fiscal aux rsidents alle-. correspondant la retenue la source nor-

mands; malementexigiblepar applicatinde l'article
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9 ( 2) de la Convention. Ainsi, pour un sontpas mposables en Rpublique fdrale,
dividende de Ioo ouvrant droit un avoir mais cet Etat peut nanmoinsles prendre en

fiscal de 50, l'abattements'lvera (Ioo + compte pour la dtermination du taux de

50) x I5% = 22,5 et le remboursement l'mptapplicableventuellementaux autres

effectuerpar le Trsor franais 50 - 22,5 = revenus dont la taxation lui est attribue.

27,5, c'est--dire 27,5% du montant du La porte de la disposition prcdente est

dividende distribu. prcise par le paragraphe I (b aa) du mme
D'autre part, conformment la disposition article 20 en ce qui concerne les dividendes.

figurant au paragraphe4 nouveau de l'article A l'gard de ces revenus, la dispositionprci-
9 de la Convention (art. 2 de l'avenant b, 2e te du paragraphe I a ne trouve pas s'appli-
alina) les dividendes distribus par une quer, rserve fite du seul cas des diviendes
filiale franais une socitmre allemande exonrs d retenue en France en vertu du

qui dtient 25% au moins de son capital paragraphe 4 susvis de l'article 9 de la Con-
n'ouvriront pas droit l'avoir fiscal au vention,c'est--diredes dividendesversspar

profit de la socit mre allemande mais ne une socit franaise une socit mre alle-
donneront lieu aucune perception en mande qui dtient 25% de son capital. Ces

France au titre.de la retenue la source, Ils produits ne sont pas soumis l'imptsur les
seront donc transfrs en Kpublique fd- socits en Allemagne.
rale sur la base de leur montantnet. En outre, Quant l'mpt franais peru sur les divi-
ces dividendes n'ouvrant pas droit l'avoir dendes n'ouvrant pas droit l'avoir fiscal

fiscal, le prcompte ventuellement'prlev selon la lgislation franaise ainsi que sur

lors de la distribution sera rembours la les tantimes, jetons de prsence et autres

socit allemande. allocations des membres des conseils d'ad-

Quant au paragraphe7 nouveau de l'article9 ministration des socits, il est mput sur

de la Conventon (art. 2-2 de t'avenant) il l'mpt allemand affrent ces mmes

permet notamment la France de soumettre revenus (Avenant, art. 3; Conventionart. 20

la retenue la source, rduite au taux de ( I C).
I5% conformment l'article 9 ( 2) de Du ct fanais, les revenus mposables en

l'Accord, les produits distribus par les R.publique fdrale en application de la
socits de personnes soumises au rgime des Convention, l'exception des dividendes
socits de capitaux et, en particulier, les provenant d'Allemagne fdrale et des r-

produts revenant aux commanditaires rsi- munrations des membres des conseils
dents allemandsdans les socitsen comman- d'administration, continueront d'tre exo-

dite simple franaises. Toutefois, ces mmes nrs en France. Toutefois l'mpt affrent
revenus n'tant pas compris dans les bases de aux autres revenus dont la taxation est

l'impt allemand, n'ouvrent, pas droit, bien attribue note pays sera calcul au taux

entendu, l'attributionde l'avoir fiscal. correspondant l'ensemble des revenus m-

Par ailleurs, l'article 20 rouveau de la Cn- posables selon notre lgislation interne, afn
vention prcte nonce les modalits selon de ne pas rduire indment la charge fiscale

lesquelles sera vite la double imposition. des bnficiaires de la Convention (art. 20

Le paragraphe I a dudit article fixe le nouveau de la Convention [2a]). Ces dispo-
rgime fiscal appliqu en Allemagnefdrale sitions ralisent une adaptation de simple
aux revenus dont l'mpositionest attribue forme. Elles ne s'cartent pas, en substance,
la France par la Convention. Ces revenus ne de celles qui figurent avec une porte analo-

Bulletin Vol. xxrv, February/fvriern. 2, x970 63



PROTOCOL TO THE GERMAN-PRENCH TAX CONVENTION

gue dans le texte initial de la Convention. l'avenant qui pourront s'appliquer au Land

S'agissant de l'impt allemand peru sur les Berlin (art. 6 de l'Avenant).
dividendes, limit I5% conformmentaux -- Les modalits suivant lesquelles l'Ave-

dispositions de l'article 9 ( 2) de la Conven- nant qui fera partie intgrantede la Conven-

tion, il s'imputerasur l'mpt franaisd par tion, entrera en vigueur et pourra tre
le bnficiaire de ces produits. Il sera ven- dnonc (art. 7 et 8 de l'Avenant). A cet

tuelleme'nt rembours, selon les modalits gard il est remarquer que si l'Avenant

prvues en matire d'avoir fiscal, dans la doit entrer en vigueur la date de l'change
mesure o il n'aurait pu tre imput en des instruments de ratification, ses clisposi-
totalit (art. 20 nouveau de' la Convention tions s'appliquerontcependant pour la pre-

( 2 b). mire fois:
Quant l'mpt allemand peru' la source - en ce qui concerne les socits de la R-
sur les rmunrations des membres des publique fdrale allemande qui ont un

conseils d'administration des socits, vises tablissement stable en France aux m-
l'article I I de la Convention, il sera m- pts exigibles au titre de l'exercice I968;

putable sur l'impt franais 'affrent ces - en ce qui concerne les dispositions relati-
produits, dans la limite de cet mpt. ves au nouveau rgime d'imposition des
Parmi les clauses diverses de l'avenant, figu- dividendes aux mpts exigibles sur les
rant sous les articles 48dece texte, il produitsde cettenature mis en paiement
convient de citer: compter du Ier janvier I968.

La disposition stipulant que les autorits Aussi bien, en rason de cette porte rtro--

administratives des deux Etats contractants active, dont l'application s'avre dlicate au

s'entendront pour que les mesures prvues plan technique,est-il souhaitableque l'entre
aux articles 8,9 et 20 nouveaux de la Con- en vigueur de ce texte ntervienne le plus
vention qui, on le rappelle, rglent notam- rapidementpossible. Enfin, l'Avenant restera

ment les modalits d'attribution de l'avoir en vigueur aussi longtemps que la Conven-

fiscal, ne puissent bnficier des personnes tion du 2I juillet I959 sera elle-Inme

quine seraientpas des rsidentsdela lpubli- applicable.
que fdrale (art. 4 de l'Avenant; art. 26-3 En ralisant, au plan des rapports franco-
nouveau de la Convention). allemands, les conditions d'un quilibre

L'obligation pour les autorits comp- fiscal, le prsent Avenant doit favoriser le-

tentes de chaqueEtat d'informerles autorits dveloppement des relations conomiques
de l'autre Etat des modificatiosapportes et financires entre les deux Etats. En outre,
leurs lgislations fiscales respectives en par sa valeur exemplaire,il ouvre la voie vers

matire d'mpts sur les socits et de distri- la conclusion d'accords analogues avec les
bution et l'engagement pris par les deux autres partenaires conomiques de la France
Etats contractants de se concerter pour ap- dans le domaine considr.

porter la Convention les amnagements Telles sont les principales dispositions de
rendus ncessaires par lesdites modifcations l'Avenant la Convention fiscale franco-
(art. 5 de l'Avenant;art. 30 bs de la Conven- allemandeprcite qui vous est aujourd'hui
tion), soumis en vertu de l'article 53 de la Con- '

le champ territorial des dispositions de stitution.--
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ANNEXE

II. Texte

Dsireux, dans le cadre des relations entre positionsuivante:

les pays membres de la Communaut i. Les dividendes pays par une socit qui
conomique europenne, de favoriser le est un rsident d'un Etat contractant un

dveloppement conomique des deux pays rsident de l'autre Etat contractant sont

et de rapprocher,dans la mesure du possible, mposablesdans cet autre Etat.

la charge fiscale sur les bnfices raliss b) Aprs le pagraphe 2 sont insrs les para-

par des socits rsidents de l'un ou l'autre graphes suivants:

Etat qui sont distribus des rsidents de cha- 3. Par drogaton au paragraphe 2 les

cun de ces Etats, le Prsdent de la tLpubli- dividendespays un rsident de laRpubli-
que franaise et le Prsident de la Rpu- que fdrale par une socit rsident de

blique fdrale d'Allemagne ont dcid de France, dont les distributions, si elles taient

modifier en consquence certaines disposi- faites au profit d'une personne rsident de

tions de la Convention fiscale, signe Paris France, ouvriraient droit un ayofisc-al,
le 2I juillet I959, et ont nomm cet effet, ne donnent pas lieu au prlvement de l'm-

pour leurs plnipotentiares: pt franais, cet impt tant acquitt par le

Le Prsidentde la Rpubliquefranaise: Son rglementvis l'article 20( I b et bb).
Excellence M. Franois Seydoux de Clau- 4. Par drogation aux paragraphes 2 et 3,

sonne, Ambassadeur de France; les dividendes pays par une socit de

Le Prsident de la Rpublique fdrale capitaux rsident de France une socit de

d'Allemagne: M. Willy Brandt, Ministre capitaux rsident de la Rpublique fdrale

Fdral des Affaires trangres, et M.Walter qui dtient au moins 25 p. Ioo du capital
Grund, Secrtaired'Etat au Ministrefdral social de la prenire socit ne peuvent pas

des Finances, tre imposs en France. Le prcompteven-

lesquels, aprs avoir chang leurs pleins tuellement prlev lors du versement de ces

pouvoirs reconnus en bonne et due forme, dividendes est rembours cette socit de la

sont convenus des dispositions suivantes: Rpublique fdrale.
c) Le paragraphe 3 devient le paragraphe 5.

Art. er. -- L'article 8 de la Convention est d) Le paragraphe 4 devient le paragraphe 6

remplacpar le disposition suivante: - et la rfrence qui y est faite au paragraphe
Artide 8 5 est remplacepar une rfrenceau nouveau

Les socits rsidents de la Rpubliquefd- paragraphe 7.

rale qui possdent en France un tablisse- e) Le paragraphe 5 est remplac par le nou-

ment stablene sont pas soumises l'mptde veau paragraphe 7 ci-dessous:

distribution vis l'article II5 quinquies du 7. Dans la mesure o les clispositions des

Code gnral des Impts. articles 4 et 6 confrent la France le droit

d'mposer les bnfices des socits mention-

Art. 2. -- L'article 9 de la Convention est nes au paragraphe 3 de l'article 4, les reve-

modifide la faonsuivante: nus provenant de ces bnfices, qui sont

Article g regards comme des dividendes au sens de

a) Le paragraphe I est remplac par la dis- la lgislation franaise, sont mposablesselon
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les dispositions du paragraphe 2 du prsent constitue un revenu supplmentairepour le
article. bnficiaire est ajout au montant du divi-
f) Le paragraphe 6 devient le paragraphe 8 dende distribu pour la dtermination de la
et la rfrencequi y est faite aux paragraphes base de l'imposition allenande. L'avoir
I 3 est remplace par une rfrence aux fiscal est imputsur l'mptallemandaffrent
paragraphes I 5. au dividende ainsi major. Dans la mesure

o l'avoir fiscal excde cet mpt allemand,
Art. 3. -- L'article 20 de la Convention est l'excdent est rembours lorsqu'il ne peut
remplacpar les dispositions suivantes: pas tre compens par l'impt allemand
Article 2o affrent d'autres revenus. Le Trsor fran-
I. En ce qui conceme les rsidents de la ais rembourse au Trsor allemand un mon-

Rpublique fdrale, la double imposition tant gal cet avoir fiscal; cependantle Tr-
est vite de la faon suivante: sor franaisdduitde cemontantune somme

a) Sous rserve des dispositons des alinas correspondant la retenuelasourcecalcule
b et c, sont exclus de la base de l'imposition au taux de 15 p. Ioo sur le total compos du
allemande les revenus provenant de France dividendeet de l'avoir fiscal. Sur la base d'un
et les lments de la fortune situs en France avoir fiscal gal la moiti du dividende
qui, en vertu de la prsenteConvention,sont distribu, le montant du remboursement
mposables en France. Cette rgle ne lirnite effctuer par le Trsor franais s'tablit
pas le droit de la Rpubliquefdralede tenir actuellement 27,5 P. Ioo de ce mme
compte, lors de la dterminationdu taux de dividende.
ses mpts, des revenus et des lments de la c) L'mpt franais peru conformment
frtune ainsi exclus. la prsente Convention sur les dividendes
b) aa) En ce qui concerne les divdendes, les autres que ceux viss l'alina b ci-dessus
dispositions de l'alina a ne sont applicables ainsi que sur,les revenus viss l'article I I

que dans le cas o les dividendes sont verss qui proviennent de France est mput sur

par une socit de capitauxrsidentde France l'mpt allemand affrent ces mmes reve-

une socit de capitauxrsidentde la Rpu- nus.

blique fdrale qui dtient au moins 25 p. Les revenus mentionns au paragraphe 7 de
Ioo du capital social de la premire socit. l'article 9 ne sont pas considrs comme des
Sont galement soumises cette rgle, les dividendes pour l'application du prsent
participations dont les dividendes tombe- alina.
raient sous le coup de la phrase prcdente. 2. En ce qui concerneles rsidents de France,
bb) Les dividendes non viss au sous-alina la double imposition est vite de la faon
aa ci-dessus et distribus par une socit suivante:
rsident de France, vise l'article 9 ( 3), a) Sous rserve des dispositions des alinas b
sont soumis au rgimesuivant: et c sont exclus de la base de l'imposition
Le rsident de la Rpublique fdrale bn- fanaise les revenus provenant de la Rp-
tice d'unavoi fiscalgal celuiquiestaccor- blique fdrale qui, en vertu de la prsente
d aux rsidents de France au moment de la Convention,sont mposables en Rpublique
distributiondes dividendespour des produits fdrale. Cette rgle ne limite cependant pas
de mme nature; le montant de cet avoir le droit de la France de tenir compte, lors de
fiscal correspondactuellement la moiti du la dtermination du taux de ses mpts, des
dividende distribu. Cet avoir fiscal qui revenus ainsi exclus.
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b) L'impt allemand peru conformment galement au Land Berlin, sauf dclaration
aux dispositions de l'article 9 ( 2) sur les contraire faite par le Gouvernement de l
dvidendes provenant de la Rpublque Rpublique fdrale d'AUemagne au Gou-
fdrale est imput sur l'mpt franais d vernement de la ILpublique franaise, dans

par le bnficiairede ces produits.L'excdent les trois mois qui suivent son entre en

ventuel est remboursau contribuableselon vigueur.
les modalitsprvues par la lgislation fiscale

franaise en matired'avoir fiscal. ' Art. 7. -- I. Cet Avenant sera ratifi et les

c) L'mpt allemand peru confrmment instruments de ratification seront changs
aux dispositions de l'article I I ( 2) sur les Paris dans le plus brefdlai.

produits viss dans cette disposition est im- 2. L'Avenant entrera en vigueur la date

put sur la part de l'impt franais affrent de l'change des instruments de ratification;
aux mmes produits. ses dispositions s'appliqueront pour la pre-

mire fois:
Art. 4. - Il est ajout l'article 26 de la con- En ce qu concerne l'artide Ier, aux impts
vention le paragraphe suivant: exigibles au titre de l'exercice I968 des

3. Les autorits comptentes s'entendront socits rsidents de la tkpublique fdrale

pour que les mesures prvues aux articles 8, qui ont u tablissementstable en France;
9 et 20 de la prsente Convention ne bn- En ce qui concerne les article 2 et 3, aux im-
ficient pas des personnes qui ne seraient pas pts exigibles tant en France qu'en Rpubli-
rsidents de la Rpublique fdrale. que fdrale sur les divdendes mis en paie-

ment depuis le Ier janvier I968.
Art. 5. -- Il est insr dans la Convention
l'article suivant: Art. 8. - Le prsent Avenant fait partie
Artide 30 bis ntgrnte de la convention du 2I juillet
I. Les autorits comptentes de chaque Etat I959 et restera en vigueur aussi longtemps
contractant sont tenues d'informer les auto- que la Conventionsera applicable.
rits comptentes de l'autre. Etat des modi- En foi de quoi les plnipotentiairesdes dux
fications apportes leur lgislation fiscale Etats ont sign le prsent Avenant et y ont

respective dans le domaine de l'imposition apposleursceau.

des socits et des revenus distribus. Cette Fait Bonn, le 9 juin I969, en deux origi-
informationdoit tre donne ds la promul- naux, chacun en langue franaiseet en langu
gation de ces modifcations. allemande, les deux textes faisant galement
2. Les Etats contractantsse concerterontpour foi.

apporteraux dispositionsde la prsente Con-
Pour la Rpublique franaise:vention les amnagements qui seraient ren-
F. Seydouxdus ncessairespar les modificationsvises au

paragraphe I ci-dessus. Pour la tLpublique fdrale d'Allemagne:
W. Brandt

:

. :

Art. 6.. -- Le prsent Avenant s'appliquera W. Grund
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Zusatzabkommenzu dem zwischen der Sclweiz und Frankreich abgeschlossenen
Abkommenzur Vermeidngder Doppelbesteuerungauf dem Gebiete der Steuern

von Einkommenund vom Vermgen

I. Botschaft
des schweizerischenBundesratesan die Bundesversammlung*

Am 3. Dezember I969 ist in Paris ein Zusatz- recht den in Frankreich ansssigen Aktion-
abkommen zu dem am 9. September I966 ren zustehenden Steuergutschrift(avoir fis-
zwischen der Schweiz und Frankreich abge- cal) entspricht, nicht erreicht werden (vgl.
schlossenen Abkommen zur Vermeidung Botschaft vom I8. Okt. I966; BB1 966 II
der Doppelbesteuerung auf dem Gebiete 580/8I, 584 und 588). Die franzsischeDele-
der Steuern vom Einkommenund vomVer- gationhattedagegen zugesichert,die Frage in
mgen unterzeichnet worden.Wr beehren einem spteren Zeitpunkterneutzu errtern,
uns,.Ihnen dieses Zusatzabkommen, das die fallsFrankreich einem dritten Staat fr dort
Bestimmungen des geltenden Abkommens ansssigeAktionrefranzsischerGesellschaf-
ber die Besteuerung von Dividenden we- ten einen besonderen Vorteil zugestehe, der
sentlichverbessert, hiemit zur Gnehmigung der Steuergutschrif Rechnung trage, sofem
zu unterbreiten. dieser Vorteil sich nicht auf besondere, dem

dritten Staat gegenber bestehende Grnde
I. ALLGEMEINES sttze. Die Bundesversammlung (am 8.
I. Das schweizerisch-franzsische Abkom- Mrz I967 der Stnderatund am 7. Juni I967
men vom 9. September I966 zur Vermei- der Nationalrat) hat die Genehmigung des
dung der DoppelbesteuerungaufdemGebie- Abkomens vom 9. September I966 nur

te der Steuern vom Einkommen und vom unter grssten Bedenken ausgesprochen. In

Vermgen (AS 1967 IO79) hat fr die Postulaten ihrer Kommissionen haben der
Schweiz gegenber dem vorangegangenen Nationalratund der Stnderatden Bundesrat
Abkommen vom 3 I. Dezember r953 eine u.a. eingeladen, bei nchster Gelegenheit
sprbareVerschlechterungmit sich gebracht. neue Verhandlungen mit Frankreich ein-
Um einen vertragslosenZustand zu vermei- zuleiten, mt dem Ziel, ein den schweizeri-
den, musste die Schweiz Quellensteuerrck- schen Auffassungen besser entsprechendes
behalten von I5 Prozent aufDividenden, lo Abkommen abzuschliessen. Femer hat Na-
Prozent auf Zinsen und 5 Prozent auf tionalrat Eisenring den Bundesrat in einem
Lizenzgebhrenzustimmen (Art. II, 12 und Postulat ersucht, Aufschluss zu geben ber
I3 des Abkommens). Im weiteren ist der den Stand der Anstrengungen zur baldigen
Wohnsitzstaat des Empfngers solcher Ein- Revision des Abkommens, die namentlich
knfte verpflichtet, die dem Quellenstaat den Gesellschaften mit wesentlichen Be-
zugestandeneSteuer an seine eigenen Steuern teiligungen eine gnstigere Regelung ver-

anzurechnen (fr die Schweiz vgl. Art..25 schaffen sollte, wie sie nzwischenFrankreich
Buchst. B Abs. 2 des Abkommns). Trotz den Vereinigten Staaten von Amerikazuge-
den Bemhungen der schweizerischen Un- standen hat (Postulat Nr. 99IO vOm I2.

terhndler konnte damals fr die schweize- Mrz I968).
rischen Aktionre eine Vergnstigung, die
der nach intemem franzsischen Steuer- * Vom I5. Dezember I969.
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2. Die Gelegenheit, Verhandlungen ber entrichten. Dadurch wren alle in dr
eine solche Revision zu erffen, zeigte sich Schweiz ansssigen Gesellschafen, die fr
im November I967, als de franzsische ihre Divdendenenknfte eine Entlastung
Generaldirektion der Steuern der Eidge- (Holdingprivileg)geniessen, von der Steuer-
nssischen Steuerverwaltung mitteilte, gutschrift ausgeschlossen worden. Die

Frankreich habe mit verschiedenen euro- schweizerische Delegation konnte diesem

pischen Staaten Gesprche darber aufge- franzsischenVorschlagnicht zustimmen, da
nommen, wie die steuerliche Belastung der er die bedeutendstenschweizerischenAktio-

Empfnger franzsischer Dividenden aus- nre von der Anwendung gnstigerer Be-

zugleichen sei, und anregte, dieses Problem stimmungen auf dem Gebiet der Dividen-
auch im Hinblickaufdie schweizerisch-fran- denbesteuerung ausgeschlossen htte. Die

zsischen Beziehungenzu untersuchen. Eine Ereignisse vom Frhjahr I968 verhinderten
erste Begegnung zwischen schweizerischen eine Fortfhrung der Verhandlungen; sie
und franzsischenExperten fand am 30. und wurden erst im Herbst I969 wieder aufge-
3I. Januar I968 in Bem statt; sie beschrnkte nommen, nachdem Frankreichmit der Bun-

sich auf einem Meinungsaustausch. De desrepublikDeutschlandein Abkommenmit

franzsischen Unterhndler unterstrichen weit gnstigerenBestinmungenabgeschlos-
von vornherein, dass es nicht Zweck der sen hatte, als sie bisher der Schweiz angebo-
Verhandlungensein knne, die im Abkom- ten worden waren.

men von I966 vereinbarten Bestimmungen Auf schweizerisches Begehren wurden die
wieder aufzugreifen, sondern nur, eine Verhandlungenvom 6. bis 9. Oktober I969
Lsung zur Milderung der von der franz- in Bern fortgesetzt. Die franzsischeDelega-
sischen Gesetzgebung bewirkten Benach- tion bestand darauf, dass die nderung des

teiligung schweizerischer Empfnger von Abkommens fr den schweizerischen und
franzsischen Dividenden gegenber fran- den franzsischenFiskus ausgewogen sei; die
zsischen Aktionren zu suchen. franzsische R.egierung knne nicht einer

3. Am 27 Mrz I968 bestellte der Bundesrat nderung zustimmen, die in der franzsi-
eine schweizerische Delegation aus Ver- schen ffentlichkeit und im Parlament, die
tretern der Eidgnssischen Steuerverwal- beide fr wirtschaftliche und budgetre
tung, des EidgenssischenPolitischenDepar- Zusammenhngesehr hellhrig seien, Kritik
tements und der interessiertenWirtschafts- hervorrufen knnte. Den schweizerischen
kreise; sie wurde beauftragt, ber die teil- Unterhndlern wurde auch bedeutet, dass
weiseR.evisiondes Abkommensvon I966 zu das franzsisch-deutsche Abkommen vom

verhandeln..DieBesprechungen wurden im 9. Juni I969 keinesfalls als Grundlage fr

April I968 in Paris weitergefhrt. Die fran- die Verhandlungen mit der Schweiz dienen
zsischen Unterhndler erklrten sich zwar knne, da dieses Abkommeneher aufpoliti-
bereit, die Steuergutschrif (avoirfiscal)im schen denn auf technischen beriegungen
Betrage von 50 Prozent der erklrten Divi- beruhe und unter Umstndenabgeschlossen
dende auch den in der Schweiz ansssigen worden sei, die im schweizerisch-franzsi-
Empfngrn franzsischer Dividenden zu schen Verhltniskeine Parallelenfnden. Die

gewhren; sie wollten aber ursprnglichden franzsische Delegation sicherte aber zu,

Kreis der Begnstigten auf schweizerische dass die Lsung fr die Schweiz keinesfalls
Aktionre beschrnken, die auf diesen Ein- ungnstiger ausfallen werde als fr andere
knften die vollen schweizerischen Steuern Staaten, mit welchen Frankreich gegenwr-
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tig br dasselbe Problem verhandle. a. Natrlche Personen und Gesellschaten ohne
Die schweizerische Delegation strebte hier- wesentliche Beteiligungen
auf zugunsten der in der Schweiz ansssigen Es wird vorgesehen, die den in Frankreich
Personen, die auf den Dividenden keine ansssigenAktionrenzustehende Steuergut-
Steuern entrichten und die Frankreich be- schrif (avoir fiscal) aufde in der Schweiz
larrlch von dr Steuergutschrif ausschlies- ansssigen ntrlichen Personen und Gesell-
sen wollte, enen Ausgleich fr diese Be- schaften mit einer Beteiligung von weniger
nachteiligung an. Die franzsische Delega- als 20Prozentam Kapitalder die Dividenden
tion konnte sich nicht dazu entschliessen, zahlenden Gesellschaft auszudehnen, wobei
den Quellensteuerrckbehalt auf Dividen- aber der Steuerrckbehalt, berechnet zum

den ganz aufzuheben, wie dies schweizeri- Satz von I5 Prozent aufdem um die Steuer-
scherseits gewnscht worden war; sie war gutschrift erhhten Betrag der ausgescht-
aber schliesslich bereit, diesen Rckbehalt teten Dividende,abgezogenwird. Im Ergeb-
fr die von der Steuergutschrif ausge- nis erhlt, nach dem heutigen Stand der
scllossenen Gesellschaftenvon I5 auf 5 Pro- franzsischenGesetzgebung, der schweizeri-
zent herabzusetzen. Die schweizerische De- sche Akt:ionr bei einer erklrten Dividende
legation stimmte dieser Lsung erst zu, von oo insgesamt I27,50 (nnlich I5o ab-
nachdemsie ihre Gesprchspartnerhatte ver- zglich des Rckbehalts von 22,50, d.h. eine
anlassen knnen, diesen Satz von 5 Prozent Erhhung um 42,50; dies ist die Hlftemehr
fr beide Seiten (unter Vorbehalt der in als nach der zur Zeit geltenden 1egelung,
Ziff 4 Buchst. b Abs. 2 hienach erwhnten unterder der schweizerische Aktionr bei
Flle) und fr alle in einem Vertragsstaat gleicher Dividende nur 85 erhlt); ferner
ansssigen Empfnger von aus dem anderen kann er fr 22,50 (d.h. I5% von I5O) beim
Vertragsstaat stammenden Dividenden an- schweizerischenFiskus die pauschale Steuer-
zunehmen.DieserallgemeinanwendbareSatz anrechnung beanspruchen. Damit wird der
von 5 Prozent wird anstelle des gegenwrtig schweizerische dem fanzsischen Aktionr
gltigen Satzes von I5 Prozent treten und gleichgestellt.
ach dann weitergelten, wenn in der fran-
zsischen Gesetzgebung die Steuergutschrif b. Gesellschatenmit wesentlicherBeteiligung
fallngelassenwrde. Es gelang der schwei- Ausser in dem im zweiten Absatz genannten
zerischen Delegation ferner, die Steuerlast Fall knnen die in der Schweiz ansssigen
schweizerischer Gesellschaftenmit Betriebs- Gesellschaften, die eine wesentliche Betili-
sttten in Frankreich herabzusetzen, indem gung am Kapital der die Dividendenzahlen-
die Bestimmungen des Artikels IO des Ab- den franzsischen Gesellschaf besitzen,fr
kommens gemildert wurden. So konnten die Divdendeneine Herabsetzungdes Quel-
di Besprechungen vom Oktober I969 mit lensteuerrckbehalts auf 5 Prozent bean-
der Paraphierung des Entwurfs zu einem spruchen, sofern sie die Bedingungen von

Zusatzabkommen abgeschlossen werden; Artikel I4 Absatz I des Abkommens erfl-
diesesZusatzabkommenwurde,wieerwhnt, len. Diese Gesellschaften erhalten bei einer
am 3. Dezember I969 in Paris unterzeichnet. erklrten Dividendevn Ioo in Zukunf 95
4. Kurz zusanmengefasst enthlt das Zu- statt nur we bisher 85. Ausserdem knnen ,

satzabkommen flgende Lsungen: sie die Kckerstattung der allenfalls erho-
benen Vorauszahlung (prcompte) unter

Abzug von nur 5 (statt wie bisher I5) Pr-
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zent verlangen. d. Inkrattreten des Zusatzabkommens

Die Schweiz musste einer Ausnahme zu- Das Zusatzabkmmen fndet ab I., Januar
stimmen: Denjenigen in der Schweiz an- I97o Anwendung. Die franzsische.Delega-
sssigen Gesellschaften mit wesentlicher tio hat eine rckwirkendeAnwendungsei-

Beteligung, an denn ncht in der Schweiz ner Bestinmungen wegen administrativer

ansssigePersonenberwiegend,unmittelbar Schwierigkeiten und vor allem deshalb ab-

oder mttelbar, durch Beteiligung oder in gelehnt, weil sie die fanzsische Staatskasse

anderer Weise interessiert sind, wird die zu teuer zu stehen kme.

Herabsetzung des Steuerrckbehaltsauf den Di schweizerische Delegation stand in en-

normalen Satz von 5 Prozent nur dann zu- gem Kontakt mit den Vertretern der Kan-

gestanden, wenn sie die Bedingungen von tone und der nteressierten Kreise derWirt-

Artikel I4 Absatz I des Abkommenserfllen schaft, mit denen sie die franzsischenVor-

und wenn ausserdem entweder ihre Aktien schlge und das Vorgehen in den Verhand-

oder diejenigen der die Dividenden zahlen- lungen unter Beachtung der Instruktionen

den Gesellschaft an der Brse kotiert sind des Bundesrates besproclen hat. Die zu-

oder ausserbrslich gehandelt werden. Aus- stndigen Vertreter der befragten Kantone

lndsch beherrschte Gesellschaften, die und Kreise der Wirtschaf haben das mit

diese zustzliche Bedingung nicht erfllen, Frankreich erzielte Verhandlungsergebnis
bleben dem bisherigen Quellensteuerrck- positiv aufgenommen.
behalt von I 5 Prozent unterworfen.

II. BEMERKUNGEN ZM ZUSATZ-

c. BesteuerungfianzsischerBetriebssttten ABKOMMEN

schweizerischer Gesellschaften Artikel

Die nderung von Artikel I I des Abkom- Die zur Zeit geltende Fassung des Artikels I I

mens machte ene Anpassung von Artkel wird we folgt gendert::
Io ntig. Die schweizerischeDelegationhat Artikel II Absatz 2 sieht vor, dass der

bei deser Gelegenheit die Aufhebung von Quellenstaat .n der Regel auf Dividenden

Artikel Io des'I966 abgeschlossenenAbkom- kein 5 Prozent bersteigende Steuer erhe-

mens verlangt, der Frankreich erlaubt von ben kann (Buchst. b). Von dieser Regel sind

schweizerischenGesellsclaftenmit Betriebs- Dividenden ausgenommen, die den unter

sttte in Frankreich den Quellensteuerrck- Buchstabe a fallenden Gesellschafen mit

behalt zum Satz von I5 Prozent auf zwei wesentlicher Beteiligung zufliessen, welche

Dritteln des Betriebsstttegewnns zu er- die zustzlichen Bedingungen nicht erfllen

heben. Die franzsischen Unterhndler er- (vgl. I4b hievor). In diesem Fall unterliegen
klrten, der vllgen Streichung dieser Be- de Dividenden dem vollen Quellensteuer-
steuerung nicht zustimren zu knnen. rckbehalt von I5 Prozent. Eine veitere

Es war jedoch mglich, de erwhnte Be- Ausnahme gilt fr Dvidenden, welche Ak-

stimmungin dem Sinne zu mildern, dass der tionren zufliessen, die im Genuss, der

Steuersatzknftigauf5 Prozentherabgesetzt, Steuergutsclrft(avoir fiscal) stehen (Abs.
aber auf den Gesamtgewinn angewendet 3).
wird. Im Vergleich zum heutigen Zustand Absatz 3 handelt von den in der Schweiz

bedeutet das immerhin eine Herabsetzung ansssigen Aktionren, denen die Steuer-

der Steuerlast aufdie Hlfte. gutschrift (avoir fiscal) zugestandenwird.
Diese Bestimmung ist.derart abgefasst, dass
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allfllige nderungen des Satzes der Steuer- schrif zurck. Fr die in der Schweiz an-

gutschrif durch die franzsische Gesetz- sssigen Aktionre, denen die Steuergut-
gebung auch unter dem schweizerisch-fran- schrif zusteht, ist folgendesVerfahrenvorge-
zsischen Abkommen Anwendung finden, sehen: Die franzsische Dividende von bei-
ohne dass eine Abkommensnderungntig spielsweise 1oo wird ihnen vorerst unter
wre. Es ist auch darauf hinzuweisen, dass Abzug des von der franzsischen Gesetz-
fr die in Absatz 3 genannten,in der Schweiz gebung vorgesehenen Quellensteuerrck-
ansssigen Personen nur Artikel I I Absatz 2 behalt von 25 Prozent berwiesen, d.h.
Buchstabe b gelten wird, falls die frnzsi- die Aktionre erhalten beim Einlsen ihrer
sche Gesetzgebung die Steuergutschrift (a- Coupons einen Betrag von 75 Daraufhin
voir fiscar')einmal fallen lassen sollte. Dies mssen sie einen R-ckerstattungsantragauf
gibt zumindestdie Gewissheit,dass der Quel- Fornular R.-F stellen. Auf Grund dieses
lensteuerrckbehalt auf ausgeschtteten Di- Antrags werden ihnen einmal der Quellen-
videndenknfig 5 Prozentnicht mehr ber- steuerrckbehalt (25) zurckerstattet und
steigen wird. ansserdem, als Steuergutschrift, 27,50 Pro-
Absatz 4 wird aus dem geltenden Abkom- zent der von der Gesellschaft erklrten Di-
men (Abs. 6) bernommen,wird aberaufdie vidende, insgesamt also ein Betrag von

von der Vergnstigungder Steuergutschrift 52,5o Prozent der von der Gesellschaft er-

ausgeschlossenen Gesellschaften beschrnkt. kltenDividende, vergtet. Die schweizeri-
In Absatz 5 wird die Definition des Aus- schen Empfnger mssen eine Bruttodivi-
drucks Dividenden,durcl die ausdrck- dende von 150 deklareren und knnen fr
liche Erwhnung der Steuergutschrif und den 'franzsischen Quellensteuerrckbehalt
der Vorauszahlung (prcompte) ergnzt, von 22,50 (d. h. 15% von I5o) die pauschale
die praktisch als Bestandteile der Dividende Steueranrechnung verlangen. Es ist vorge-
betrachtet werden knnen. sehenen, dass die franzsischen Zahlstellen
Absatz.6 entspricht Absatz 5 des geltenden diese Rckerstattung im Lauf des zweiten
Artikels II;erwurdedurcheinenzweitenUn- Quartals des Kalendersjahres vornehmen,
terabsatz ergnzt, welcher eine franzsische welches auf das Jahr der effektiven Dividen-
Verwaltungspraxis zugunsten franzsischer denzahlung folgt. Eine kurzfristigerelck-
Betriebssttten auslndischer Gesellschaften erstattung wrde die schweizerischen Ak-
verankert. tiore gegeniber den franzsischen bevor-
Hervorzuhebenist schliesslich, dass Absatz 3 zugen, was die franzsische Delegation
des geltenden Artikels II, der nach Auffas- nichtzugestehenkonnte.
sung beider Delegationen berflssig ist, in
der neuen Fassung von Artikel I I fehlt. Artikel 2

Die beiden Delegationen konnten sich ber Die nderung des Artikels IO Absatz I des
die Grundstze des Verfahrens zur Anwen- Abkommens durcl Artikel 2 des Zusatz-
dung des revidierten Abkommens einigen. abkommens bewirkt eine Herabsetzung der
Die Steuerreduktion wird knftig fr alle gegenwrtigen Steuerlast schweizerischer
Aktionre auf.demWeg der Rckerstattung Gesellschaften mit franzsischer Betriebs-
erfolgen. Die Aktionreerhalten den Betrag sttte auf die Hlfe.
des Quellensteuerrckbehalts, der den ab-
kommensmssigen Satz bersteigt, und ge- III. FINANZIELLE AUSWIRKUNGEN

gebenenfallsauch den Betrag der Steuergut- Obwohl das Zusatzabkonmen auf einen
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Gegenstand begrenzt ist, bringt es doch eine zustndig. Das zur Genehmigung unter-

fhlbare Verbesserung des Abkommens breitete Zusatzabkommen wird einen inte-

von I966, und zwar in einem Punkt, der grierendenBestandteil des Abkommensvon

in der Schweiz zu heftigen Kritiken Anlass I966 bilden; dieses Abkommen ist auf un-

gegeben hatte. Es konnte zwar die Diskrimi- bestimmte Zeit abgeschlossen, kann aber,
nierung zwischen sclweizerischenund fran- unter Einhaltung einer Frist von mindestens
zsischen Aktionren nicht voll (vor allem 6 Monaten, auf das Ende jedes Kalender-
nicht fr Gesellschaften mit wesentlichen jahres gekndigt werden. Der Genehni-
Beteiligungen) beseitigt, aber doch eine gungsbeschlussunterliegt deshalb nicht dem
starke Herabsetzung der Steuerlast erreicht Staatsvertragsreferendum von Artikel 89
werden. Nutzniesser der nderung sind Absatz 4 der Bundesverfassung.
nicht nur die in der Schweiz ansssigen
Empfnger von franzsischen Dividenden, V. ANTRAG AUF ABSCHREIBUNG EINES

sondern auch die schweizerischen Fisken; POSTULATS

denn den hheren Einknfen der Steuer- Mit der nderung des Abkommens wird

pflichtigen entspricht ein steigender Steuer- das Postulat von Nationalrat Eisenring vom

satz auf einer erhhten Besteuerungsbasis. I2. Mrz I968 (Nr. 99Io), welches die Ver-

Man darf auch nicht unterschtzen, dass besserung des Abkommens von I966 an-

bei dieser nderung des Abkommens die strebte, mehr als erfllt; wir beantragen des-

QuellensteueraufDividenden allgemein auf halb, es abzuschreiben.
einen Satz herabgesetzt werden konnte, der Andererseitswares aber zur Zeit noch nicht
wesentlich nher bei dem von der Schweiz mglich, die in den Postulaten der stnde-
von jeher angestrebten Niveau liegt. Die rtlichenundder nationalrtlichenKommis-

strengerenAnforderungenan gewisse in der sion (die vom Stnderat am 8. Mrz I967
Schweiz ansssige Gesellschaften fr die und vom Nationalrat am 7. Juni 1967 ange-

Herabsetzung des Quellensteuersatzes auf 5 nonmen worden sind) vorgebrachtenWn-
Prozent treffen die angestanmtenschweize- sche voll zu verwirklichen, da die franzsi-
rischen Interessennicht. Schliesslichsei daran sche Delegation darauf bestand, die Ver-

erinnert, dass die Steuerlastfr aus franzsi- handlungenaufdie mit der Besteuerungvon

schen Betriebssttten stanmende Gewinne Dividenden zusammenhngenden Fragen
schweizerischerGesellschaftennochmalshal- zu beschrnken.Einige der in diesen Postula-
biertwerdenkonnte. ten aufgeworfenenFragen werden zur Zeit

nochgeprft.
IV. VERPASSUNGSMSSIGKEIT
Das Zusatzabkommen vom 3. Dezember vI. SCHLUSSFOLGERUNG

I969 zur nderung des Abkommens vom Da das vorliegende Zusatzabkommen das

9. September I966 hat seine verfassungs- schweizerisch-fanzsischeAbkommenvom

mssige Grundlage in Artikel 8 der Bundes- 9. September I966 zur Vermeidung der

verfassung,der dem Bund die Befugnis ver- Doppelbesteuerung auf dem Gebiete der

leilt, Staatsvertrge mit dem Ausland ab- Steuern vom Einkommen und vom Ver-

zuschliessen. Pr die Genehmigung des Ab- mgen fhlbar verbessert, beantragen wir

kommens ist nach Artikel 85 Ziffer 5 der Ihnen, dem beiliegenden Entwurfzu einem

Bundesverfassung die Bundesversammlung Bundesbeschlusszuzustimmen.
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II. Text*

Der Bundesrat der Schweizerischen Eidge- stens 20 vom Hundert des Kapitalsder die
nossenschaft und der Prsident der Fran- Dividenden zahlenden Gesellschaft ver-

zsischen Republik, vomWunsche geleitet, fgt, und wenn an der die Dividenden
das Abkommen zwischen der Schweiz und empfangenden Gesellschaft nicht im an-

Frankreich vom 9. September I966 abzu- deren Staat ansssige Personen berwie-
ndern, haben zu diesem Zweck zu ihren gend, unmittelbaroder mittelbar, durch
Bevollmchtigtenernannt: Beteiligung oder in andererWeise inte-
Der SchweizerischeBundesrat: ressiert sind und die Aktien weder der
Herrn Pierre Dupont, ausserordentlichen einen noch der aderen in Kede ste-

und bevollmchtigten Botschafer der henden Gesellschaft an der Brse kotiert
SchweizerischenEidgenossenschaftin Frank- sind oder ausserbrslich gehandelt wer-

reich. den;
Der Prsident der Franzsischen Republik b. 5 vom Hundert des Bruttobetrages der
Herrn Gilbert de Chmbrun, bevollmch- Dividenden in allen anderen Fllen.
tigten Minister, Direktor der Verwaltungs- 3 Die von einer in Frankreich ansssigen
abkommen und der Konsularangelegenhei- Gesellschaft gezahlten Dividenden, die zu

ten im Ministeriumfr auswrtige Angele- einer Steuergutschrift (avoir fiscal) be-
genheiten, rechtigten, falls sie von in Frankreich an-

dienach Austauschihrer in guterundgehri- sssigen Personen bezogen wrden, geben
ger Form befundenen Vollmachten folgen- Anspruch auf eine Vergtung in Hhe der
des vereinbarthaben: Steuergutschrif, nach Abzug des Quellen-

steuerrckbehalts zum Satze von 15 vom

Artikel i Hundert, berechnet auf den aus der ausge-
Artikel 1 I des Abkommens wird durch schtteten Dividende und der Steuergut-
folgendeBestimmungenersetzt: schrift gebildeten Bruttodividenden, wenn

die Dividendengezahltwerden
Artkel 11 a. an eine in der Schweizansssigenatrliche
I. Dividenden, die eine in einem Vertrag- Person;
staat ansssige Gesellschaf an eine in dem b. an eine in der Schweiz ansssige Gesell-
anderen.Vertragstaat ansssige Person zahlt, schaft, die im Zeitpunktder Ausschttung
knnen in dem anderen Staat besteuert ber weniger als 20 vom Hundert des
werden. Kapitals der ausschttenden Gesellschaft
2. Diese Dividendenknnen jedoch, vorbe- verfgt.
hltlich des Absatzes 3, in dem Vertrag- 4. Eine in der Schweiz ansssige Person, die
staat, in dem die die Dividenden zahlende Dividendenvon einer in Frankreich ansssi-
Gesellschaf ansssig ist, nach dem Recht gen Gesellschaft bezieht, kann, wenn sie kei-
dieses Staates besteuert werden; die Steuer nen Anspruchaufdie in Absatz 3 vorgesehe-
darfabernicht bersteigen: ne Vergtung hat, die 1Lckerstattung der
a. I5 vom Hundert des Bruttobetrages der auf diese Dividenden entfallenden Voraus-

Dividenden, wenn der Empfnger eine zahlung (precompte
' 66\

) verlangen, die ge-
Gesellsclaf ist, die im Zeitpunkt der

Ausschttung unmittelbar ber mindes- * bersetzung des franzsischen Originaltextes.
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gebenenflls von der ausschttenden Gesell- In der Schweizansssige Gesellschaften, die
schaft erhoben worden ist. Frankreichkan in Frankreich eine Betriebstttehaben, blei-
auf den zurckzuerstattendenBetrgen den ben in Frankreich dem Quellensteuerrck-
in Absatz 2 dieses Artikels vorgesehenen behalt nach Massgabe des innerstaatlichen

Quellensteuerrckbehalt zu dem Satz ab- franzsischen Rechts unterworfen, wobei

ziehen, der fr die Besteuerungder Divden- Einverstndnis darber besteht, dass der

den, aufdie die Rckerstattungentfllt, gilt. anwendbare Satz 5 vom Hundert betrgt.
5. Der in diesem Artikel verwendete Aus-

druck Dvdenden bedeutet Einknfte aus Artikel 3

Aktien, Genussaktien oder Genussscheinen, Dieses Zusatzabkommensoll ratifiziert und

Kuxen, Grnderanteilenoder'anderenRech- die Katftkationsurkunden sollen so bald
ten - ausgenommen Forderungen - nt wie mglich in Bern ausgetauscht werden.

Gewinnbeteiligung sowie aus sonstigen Ge- Es tritt nit dem Austausch der Ratifika-
sellschaftsanteilenstammende Einknfte, die tionsurkundenin Kraft.
nach dem Steuerrecht des Staates, in dem de Sene Bestinmungen finden erstmals An-

ausschttende Gesellschaft ansssig ist, den wendung aufDividenden, die am oder nach
Einknfen aus Aktien gleich gestellt sind. dem I. Januar I97o zahlbarwerden.
Im Falle von franzsischenDividenden um-

fasst der Ausdruck auch die Steuergutschrif Artikel 4

(avoir fiscal) und die Vorauszahlung Dieses Zusatzabkommen bildet einen inte-

(prcompte). grerenden Bestandtel des Abkommens und
6. Die Abstze I, z, 3 und 4 sind nicht anzu- bleibt in Kraft, solange das Abkommen an-

wenden, wenn der in einem Vertragstaat wendbar ist.

ansssige Empfnger der Dividenden in dem
anderen Vertragstaat, aus dem die Dividen- Zu Urkund dessen haben die Bevollmch-
den stammen, eine Betriebstttehat und die tigten der beiden Staaten dieses Zusatz-

Beteiligung, fr die die Dividenden gezahlt abkommen unterzeichnet und mit ihren

werden, tatschlich zu dieser Betriebsttte Siegelnversehen.

gehrt. In diesem Fall ist Artikel 7 anzu- Ausgefertigt in doppelter Urschrift, in Paris,
wenden. am 3. Dezember tausendneunhundertneun-
Der franzsischen Betriebsttte einer in der undsechzig.
Schweiz ansssigen Gesellschaft wird jedoch
die Vorauszahlung (prcompte) unter

Abzug des zum Satz des nternen Rechts Fr den Schweizerischen Bundesrat,
berechneten Quellensteuerrckbehalts er- (gez.) Pierre Dupont
stattet.

Fr den Prsidenten der Franzsischen
Artikel 2 Republik,
Artikel IO Absatz I des Abkommens wird
durch folgendenBestimmung ersetzt: (gez.) Gilbert de Chambrun
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TAX ANGLES IN PATENTS, TRADEMARKS,
Bulletins, published since the last edition appear- COPYRIGHTS.PublishedbyCommerceClearinged. House, Inc., Chicago, 1968. 103 PP.
Library International Bureau of This brochure is designed for use in conjunction
Fiscal Documentation,no. B 3940 with the CCH Standard Federal Tax Reports.
UNITED KINGDOM Library InternationalBureau of

Fiscal Documentation,no. B 3967

TAXATION KEY TO INCOME TAX AND SUR- NEW CONSOLIDATED RETURN RULES, by
TAX I969-70. FINANCE ACT I969- by Hughes, Crestol,J., A.P. Rua. Published by Com-
P.F., J.M. Cooper. Published by Taxation merce Clearing House, Inc., Chicago, I968.
Publishing Co. Ltd., London, sixty-eighth ed. 255 PP.
1969. 249 PP. Explanationofthe new consolidatedreturn rules.
New thumb-indexed guide to the income tax Full texts of the Internal Revenue Code and
and surtax, including Finance Act 1969 amend- Income Tax Regulations covering consolidated
ments. returns are included for quick and easy reference

to official material. Also appended is a Supple-Library International Bureau of
Fiscal Documentation,no. B 3925 ment to the main text in this book regarding the

Treasury issued new proposed regulations con-

BUTTERWORTHSTAX HANDBOOK, AMENDED cerningallocationofthe consolidatedtax liability.
TEXT OF THE INCOME TAX ACTS, CORPORA-

Library International Bureau of
TION TAX ACTS, AND ACTS RELATING TO Fiscal Docunentation,no. B 397I
CAPITAL GAINS AS OPERATIVE DURING

I969-I970. Published by Butterworths, London, FEDERAL TAX GUIDE, Vol. I, I970. Published
I969. IoI8 pp. by Commerce Clearing House Inc. Chicago,
This publication contains an annotated text of I969.
the Income Tax Act I952 incorporating all Vol. I ofa series offour, containingexplanations
amendments and repeals effected by subsequent of income, estate and gift taxes with illustrative
enactments up to and including the Finance Act examples, tax planning, rate tables and new

I969 and current provisions of subsequent acts withholding tax tables.

covering income tax, corporationtax and capital
gains tax, as set out and as known on September

Library
Fiscal Documentation,

International Bureau
B

of
3966no.

I, I969.

ibrary InternationalBureau of
SIX PAPERS ON THE SIZE DISTRIBUTION OF

Fiscal Documentation,no. B 3970 WEALTH AND INCOME, by Soltow, L.
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Published by National Bureau of Economic at the Annenberg School of the University of

Research, New York, 1969. 264 pp. Pennsylvania.
This volumecontainsmost ofthe paperspresent-
ed at the Conference on the Size Distributionof

Library International Bureau of
Income andWealth held on March 24-25, I967 Fiscal Documentation,no. B 3924

LOOSE-LEAF SERVICES

Releases from December I -- December3I, I969

AUSTRIA Handboek voor de Europese .Gemeenschappen
B. VERDRAGSTEKSTEN EN AANVERWANTE

DIE STILLE GESELLSCHAFT IM ABGABEN- releases 64-66.STUKKEN,
RECHT, release 4.WirtschaftsverlagDr. A. Orac, N.V. Uitgeversmij. AE.E. Kluwer, Deventer.
Wien. releaseTARIEFLIJSTEN, 93.
DIE UMSATZSTEUER,release 8. N.V. Uitgeversm. AE.E. Kluwer, Deventer.
WirtschaftsverlagDr. A. Orac, Wien

FRANCE
BELGIUM

CODE ANNOTE DES CONTRIBUTIONS DIREC-
Fiscale Documentat:e Vandewinckele releasesTES, 52,53.
BOEK DER BAREMA'S Editions Seteca, Paris.
Tome I, release 22.

Tome XI, release 44. DICTIONNAIRE FISCAL PERMANENT, releases

Tome VIII, release 96. 26, 27.
Tome V, release 8. Editions Lgislatives et Administratives,Paris.

E.K. Vndewinckele, Brugge/C.E.D. Samsom,
Brussels. DROITS DES AFFAIRES, releases 20-22.

Ed. Lgislatives et Administratives, Paris.

IMPOTS ET TAXES, releases I88, I89.
C.E.D. SamsomN.V., Brussels Juris Classeur Fiscal

COMMENTAIRE CHIFFRE D'APPAIRES, release

CANADA 6069.
Editions techniques, Paris.

CANADA ESTATE TAX SERVICE, release 45.
Richard de Boo Ltd., Toronto. GERMANY

CANADA TAX SERVICE LETTER, releaSes I42- ABC FHRER LOHNSTEUER,.releaSeSUpplement
I44. 70.

Richardde Boo Ltd., Toronto. Fachverlag fr Wirtschafts- und Steuerrecht,
Schferund Co., Stuttgart.

CANADA TAX SERVICE RELEASES, releases
284, 285. KOMMENTAR ZUR EINKOMMENSTEUER EIN-
Richard de Boo Ltd., Toronto. SCHL. LOHNSTEUER UND KRPERSCHAFT-

STEUER, releases 87,88.
MC. DONALD'S CURRENT TAXATION, releases VerlagDr. Otto SchmidtKG., Kln-Marienburg
43-5I.
Butterworth & Co., Toronto. KOMMENTAR ZUM MEHRWERTSTEUERGE-

SETZ, Schomburg/Kuhr, releases I5, I6.

E.E.C. HermannLucherhand,Neuwied.

DROITS DES APPAIRES DANS LES PAYS DU RWP RECHTS- UND WIRTSCHAPTS-PRAXIS-

MARCHE COMMUN, release 59. E.D. Jupiter, STEUERRECHT,release96.
Paris. Forkel Verlag Stuttgart-Degetoch.
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UMSATZSTEUERGESETZ (MEHRWERTSTEUER) VADEMECUM VOOR IN- EN UITVOER, releases
Konmentar von A. Hartmann, G. Wauer, G. 4I3,4I4.
Knopp, F. Mller, release I I. N.V. Uitgeversmij. AE.E. Kluwer, Deventer.
Erich Schnidt Verlag, Bielefeld. N. Samsom N.V., Alphen aid Rijn.
INTERNATIONAL De Vakstudie Fiscale Encyclopedie LOONBE-

LASTINGEN I964, releases 37-39.
STEUERN IN DEUTSCHLAND,release. N.V. Uitgeversmij AE.E. Kluwer, Deventer.
Eidg. Steuerverwaltung, Bern.

VENNOOTSCHAPFEN, VERENIGINGEN EN
NETHERLANDS STICHTINGEN, DEEL C, release 22, supplement
BELASTINGBERICHTEN,release 2II. op 22.

N. Samsom N.V., Alphen a/d Rjn. NORWAY

BELASTINGBERICHTENDIVIDENDBELASTING,
release I. SKATTE-NYTT, release B I6.

N. SamsomN.V., Alphen a/d Rijn. Norsk SkattebetalerforeningHuitfeldts, Oslo.

BELASTINGBERICHTEN,BTW, releases 3o-37. SOUTH AFRICA
N. SamsonN.V., Alphen a/d Pijn.

LAW AND PRACTICE OF SOUTH APRICAN
BELASTINGWETGEVING,releaSe 5. INCOME TAX
Brouwer en Zn., Arnhem. Service and Statutes Volume, release I8.

BoundVolume Service, release 26.BBLASTINGWETTEN,release 23.
Butterworth & Co., Durban.D. Brouweren Zn., Arnhem.

PED'S FISCAAL REGISTER, release 28. SWITZERLAND
N.V. Uitgeverj FED, Amsterdam.

DAS SCHWEIZERISCH-DEUTSCHEDOPPELBE-

FED'S LOSBLADIG FISCAAL WEEKBLAD,releaS- STEUERUNGSABKOMMEN/Locher.
eS I229-I234. Teil I, release 42.
N.V. Uitgeverij PED, Amsterdam. Teil III, release 38.

VerlagfrRecht und Gesellschaft,Basel.
FISCALE WETTEN, release 3 I,
N.V. Uitgeverij FED, Amsterdam. U.S.A.

GEMEENTELIJKE BELASTINGEN, releaSe 85,86. FEDERAL TAX GUIDE REPORTS, Vol. 53,
Vuga Boekerij, Arnhem. releases 8-I3.
Handboekvoor in- en uitvoer: CommerceClearing House, Inc., Chicago.
a) BELASTINGHEPFING BU INVOER, releases

FEDERAL TAXES REPORT BULLETIN, releasesI04, IO5.
bI) TARIEF VAN INVOERRECHTEN, releases 46-50.

PrenticeHall, Inc., EnglewoodCliffs.131, I32.
b2) TARIEF VAN INVOERRECHTEN, releases PEDERAL TAXES REPORT BULLETIN- TREA-
73,74 TIES, release I7
N.V. Uitgeversmij. AE.E. Kluwer, Deventer. Prentice Hall, Inc., EnglewoodCliffs.

KLUWER'S FISCAAL ZAKBOEK, releaseS 3 I, 32.
N.V. Uitgeversmj AE.E. Kluwer, Deventer. STATE TAX GUIDE, releases 442-444

Commerce Clearing House, Inc., Chicago.
KLUWER'S TARIEVENBOEK, releaSe 78.
N.V. Uitgeversmij AE.E. Kluwer, Deventer. TAX IDEAS -REPORT BULLETIN,releases 32, 33-

Prentice Hall Inc., Englewood Cliffs.
NEDERLANDSE WETBOEKEN B. releaSeS I03,
IO4. TAX TREATIES, release 2I4.
N.V. Uitgeversmj AE.E. Kluwer, Deventer. Comrnerce Clearing House Inc., Clicago.
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THE TAXATION OF PATENT ROYALTIES,
DIVIDENDS, INTEREST, IN EUROPE

Volume I of Guides to EuropeanTaxation

e loose-leaf supplementedby airmail approx. 500 PP.

This original volume in the well-known loose-leaf series, Guides to European Taxation

gives every tax (with basis and rates) levied on intercorporatepatent royalties, dividends and

interest,as each typeofincomeflows from one Europeancountryto another, and to the United

States ofAmerica, and Canada. Further details free upon request.

This valuable, time-saving aid to well-inormed tax planning, is

supplied in a compactbinder, and clearly laid outjbr quick reerence.

Dfl. I62 US $ 45

including 1970 Oirmailedsupplements

For residents OJ Thc Netherlands: prices excusive TVA (BTW)

INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION

SarphatistraatI24, Ansterdam-C.,Holland

TAX NEWS SERVICE
airrnailed concise loose-leaf twice-monthly

Provides latest in/ormation on tax changes throughout the world.
Divided into Europe and Non-Europe Sections, country-by-
country. Easy to file. Twice-yearly indexes for quick reerence.

Subscribers to our other monthlyjournalEUROPEAN TAXATION automatically reCeive TAX

NEWS SERVICE free. It can also be obtained separately:
In Europe: *Dil 35 for I970 D 65 for I970/7I
Non-Europe: USS I2 for I970 USS 22 for I970/7I

A special loose-leafbinder with tab-sheetsand title pages is availablewith space for two years'
issues: Dil 8 or USS 375 including postage and packing.

*For residents of The Netherlands: p,ices exclusive TVA (BTW)

INTERNATIONALBUREAU OF FISCAL DOCUMENTATION

Sarphatistraat I24, Amsterdam-C,Holland Specimen issues available,fre, upon request
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ANNOUNCEMENTS

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION

!

announcesa new serieson

_ INTERNATIONALFISCALHARMONIZATION
- i

edited by Dr. Mel Krauss and Dr. J.C.L. Huiskamp

The growingemphasis on economic integration by both developedanddeveloping countries combined
with the heightened interest n the international implicatons of national tax structures, have inspired
this new series ofstudies on the thery andpractice of internationalfiscal harmonization.

No I. - FISCAL HARMONIZATION

IN THE BENELUXECONOMICUNION

I969. IOO pp.

by Dr. Mel Krauss
Lecturer in Economics
The London School of Economics
Forewordby Professor Carl S. Shoup

Fiscal Harmonizationin the Benelux Economic Union, by Dr. Mel Krauss, the first in the series, is
written for both the profssional economist and interested layman. It represents a stimulating new

addition to the growing volume of literature on international tax law, and will be welcomed by a

wide spectrumofinformedopinion.

Customs Unions -- The Positive Theory The Turnover Tax and Tax Harmonization
Customs Unions - The NormativeTheory The Customs Union in Benelux
Tax Union Theory Direct Tax Harmonization in Benelux
The Problem ofTax Frontiers The Lessons of Benelux

.

Written in a lucid, straightforwardmanner, this study begis with a concise but penetrating review
of the present theory of customs and tax unions. The first part provides the reader with the necessary
tools of analysis, enablinghim to understandth basic theoreticalissues underlying the present debate.
These tools are then applied in an interesting and informative manner to the problem of fiscal har-
monization in Benelux. The author has, therefore, succeeded in blending theory with practice
althoughat the same time enablingeither part ofthebook to be read without recourse to the other.

Price: D. 25.- I USS 7.00'withpostage (airmail US$ -.60 extra).

For residents of The Netherlands:prices exclusive BTW(TVA)

t-

.

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION
Sarphatistraat I24 - Amsterdam-C.- Holland
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Dr. Helmut Debatn

ANALYSIS OF THE GERMANTAX SYSTEM

1969. I6o pp.

General Principles-- Taxation of Income and Capital
Unilateral Measures for the Avoidance of Double Taxation

Sedions A 2.1, A 3.1, A 4. and A 4.2 ofHandbook on the United States - German Tax Convention
(Volume i f'Tax Treaty Guides'), by Dr. Helmut Debatin and Dr. Otto L. Walter, n collaboration with
ErnstWeberandHenry Conston.

Written from the point of view of the English-speaking tax practitioner, by Dr. Helmut Debatin,
Head of the Departmentof InternationalTax Affairs of the German Ministry of Finance, this pene-
trating study (consisting of about I60 pages) discusses the principles of the German tax system with

particular emphasis on the taxation of income and capital, and unilateral measures for the avoidance
ofdouble taxationin German tax law. The principalheadings are as follows:

The constitutional basis International commercial shipping
Structure of the tax system - tax burden, types Deductionofthe foreign tax from income
of taxes and tax yield The distinction between taxes on persons and
Detailed information about important taxes on objects
not included in the taxationofincome covered Unlimited and limited tax liability in the case

by the convention of taxes on persons
Tax law sources Piercing the corporate veil for tax purposes
Rules of tax administration Income tax

Method of applying the laws The corporationincome tax

Tax administrationoffices Capital tax

Tax procedure Trade tax

Legal remedies Supplementarylevy
Forms of intemational double taxation (effective from I968)
Unilateral tax relief from double taxation Capital tax -

Personal and corporation income tax - Tax credit
Tax credit Determination of the German tax at a flat
Tax exemption from taxation for employees rate

in freign assembly or construction projects Inheritance tax -

Determination of the German tax at a flat Tax credit
rate Lump sum determinationof the German tax

This study is taken from the English text of the loose-leafservice, Handbookon the United States -

German Tax Convention, where it provides a detailed background to the main part of the work,
which is a comprehensive bi-lingual commentary, examining from an entirely new approach, the

provisionsofthe Convention,and interpretationmeasures and decisions ofthe tax administrationand
the courts.

Price: Dil. 27- / DM 30.- / USS 7.50 with postage (airmail USS -,40 extra).

For residentsofThe Netherlands:prices exclusiveBTW(TVA)

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION

Sarphatistraat I24 - Amsterdam-C. - Holland
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Erluterungenzum

deutsch-niederlndischen
Doppelbesteuerungsabkommen

bearbeitet von: A. Schulze-Brachmann und W. Dirksen

Ein Nachschlagewerk.,.
das den Text des Abkommens- in den zwei Sprachen - sowie den Wortlaut der diesbezglichen
Durchfhrungsbestimmungengibt;.. das nicht nur einen ausfhrlichen Kommentar zu den Bestimmungen des deutsch-niederlndi-
schen Doppelbesteuerungsabkommensenthlt, sondern eingehend den Einfluss jeder einzelnen
Bestimmung auf das nationale Steuerrecht der beiden Staaten behandelt;
das ausserdem die fr die Auslegung des Abkommenswichtigste Rechtsprechungenthlt, auch
wenn diese sich auf andere Abkommen bezieht, insbesondere auf das (fast gleichlautende)
DBA mit Luxemburg.

Ein auf die Praxis abzielenderKommentar
Q weilererstzueinemZeitpunkterscheint, in dem das Abkommen schon 8 Jahre in Kraft ist, sodass

eine Reihe von Zweifelsfragen inzwischen gelst werden konnte;
e weil die Verfasser tglich die immer wechselnden Probleme des internationalen Wirtschafts-

verkehrs vor Augen haben und mit deren Lsung beschftigt sind;
I weil der Kommentarauch der im Wachsen begriffenen europischenwirtschaftlichen Integration

Rechnung trgt und somit dem steuerpflichtigen Unternehmen und seinem Berater einen Blick
in die Zukunfteinrumt.

O InternationaleVertrgeverbinden nationale Rechtssysteme.Die Regelungen in internationalenVer-
einbarungen schaffen neues Recht, das jedoch nur im Rahmen nationalen Rechts in Kraft treten
kann. Das gilt auch und vor ailem fr die Rechtsetzung in Vertrgen zur Vermeidung der Doppel-
besteuerung.

e Unter Beachtung dieser Rechtslage legt das Internationale Steuerdokumentationsbroein Er-
Iuterungsbuch zum deutsch-niederlndischen Doppelbesteuerungsabkommen vor, das ge-
meinsam von je einem Fachspezialisten der beiden beteiligten Nationen erarbeitet wurde. Beide
Verfasser sind nicht nur bei den Verhandlungen ber den Abschluss des genannten DBA be-
teiligtgewesen;sie verfgen beide darberhinaus als langjhrigeMitgliederdesSteuerausschus-
ses der OECD und der Arbeitsgruppe Internationale Steuerfragen innerhalb der EWG ber
besondere Erfahrungen auf dem schwierigen Gebiet der Doppelbesteuerung.
Steuern haben die Neigung sich dauernd zu ndern. Wenn es nicht die Steuergesetzeselbstsind,
so sind es die Verwaltungen oder die Gerichte die, wegen vernderter Auffassungen oder im
Hlnblickauf das Bedrfnis nach Verfeinerungen,das Steuerrecht in Bewegung halten.
Um den Entwicklungen Rechnung tragen zu knnen gibt es in der Steuerliteraturviele Loseblatt-
ausgaben, von vielen als die beste Lsung begrsst, von vielen andern aber abgelehnt, weil sle
das gebundene Buch vorziehen.

Den Wnschen beider Gruppenwird Rechnunggetragen.
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Kurze Inhaltsbersicht

VORWORT - von Dr. h. c. Wolfgang Mersmann, Prsident des Bundesflnanzhofs,Mnchen.

EINLEITUNG - l. Notwendigkeit eines deutsch-nlederlndlschenDoppelbesteuerungsabkommens.
Il. Entstehung und Formallen des DBA. II1. Kurzfassung des Inhalts des DBA. IV. Bearbel-
tungsplan.

Teil A berslcht des deutschen Steuerrechts
(Einkommen-, Lohn- und Krperschaftsteuer; Ergnzungsabgabe; Gewerbe- und Vermgensteuer; Lasten-
ausgleich; Grundsteuer; Rechtsmittel; Verglelchs- und Konkursverfahren).

Teil B berslcht des niederlndischenSteuerrechts
(Einkommen-, Lohn-, Krperschaft-,Divldenden-,Aufsichtsrat-,Vermgen-und Grundsteuer,sowle Gemeinde-
steuern; Einseitige Regelung zur Vermeldung der Doppebesteuerung;Rechtsmlttel; Konkursverfahren).

Teil C Der Elnfluss des Abkommens auf das Steuerrechtder Bundesrepublik

Teil D Der Elnfluss des Abkommensauf das niederlndische Steuerrecht

Dlese belden Telle sind wie folgt gegliedert:
l. SachllcherGeltungsberelch.Il. PersnllcherGeltungsberelch.Ill. RumllcherGeltungsberelch. IV. Zeit-

licher Geltungsberelch.
V. Begriffsbestimmungen(u.a. Betrlebsttte; Vertreter, Unternehmen und Betrieb; Ort der Leltung).

VI. Wohnsitz (natrllche und juristische Personen; Diplomaten; Schlffsleute; Personengesellschaften).
Vil. Zuteilung des Besteuerungsrechts(Elnknfte; Vermgen).
Vill. Unbewegllches Vermgen.

IX. Gewerbliche Unternehmen (u.a. Gewlnnermlttlungnach der dlrekten und Indlrekten Methode; bertra-
gung von WlrtschaftsgternIn das Betrlebstttenvermgen;Gewlnnberlchtlgung).

X. Unternehmen der Schiffahrt und Luftfahrt. XI. Verusserungvon Beteiligungen.
XII. SelbstndigeArbeit; Aufslchtsratsmltglleder.XIII. NlchtselbstndlgeArbelt.

XIV. Dividenden.Zinsen. Llzenzgebhren.XV. Hochschullehrerund Studenten.

XVI. Vermeldung der Doppelbesteuerung(Anrechnung; Freilassung; Progresslonsvorbehalt;Verluste).
XVII. Dlplomaten und Konsuln. XVIII. Dle Doppelbesteuerungs-Beschwerde.
XIX. Verstndlgungsverfahren.XX. Amtshllfe. XXI. Verbot der Diskrimlnierung.

Teil E
Wrdlgung des deutsch-nlederlndlschenDBA, Insbesondere In InternationalerSlcht

I. Das Abkommen als Teil des weltumspannenden Netzes von Doppelbesteuerungsabkommen.
Il. Das DBA Im Llchte der Mitgliedschaft beider Vertragstaaten zur OECD und zur EWG.
Ill. Fehlende Erbschaftsteuer-Verelnbarungen.
IV. Unilaterale Massnahmen zur Vermeldung der Doppelbesteuerung.
V. Welterentwlcklungdes DBA.

Abkrzungsverzelchnls- Schrlfttum- Verzeichnis der bercksichtigtenUrteile - Sachreglater.
Inhalt des 2. Bandes (Texte)

I. Text des DBA vom 16.6.1959 (zweisprachig). lI. Schlussprotokoll (zweisprachig). IlI. Zusatzprotokoll
(zweisprachig).

IV. Deutsches Ratlflzlerungsgesetznebst Begrndung. V. Deutsche Denkschrlftzum DBA. VI. Deutsche
Denkschrlft zum Zusatzprotokoll.

Vil. Deutsche Durchfhrungsbestlmmungen.Vlll. Deutsche unilaterale Bestlmmungen.
IX. Brlef des nlederlndlschenAussenmlnlstersmit Denkschrlft.X. NiederlndischeDurchfhrungsbestlm-

mungen (zweisprachig).
XI. Niederlndischeeinseitige Regelungen zur Vermeldung der Doppelbesteuerung.XII. Musterabkommen

der OECD: Kommentarzu Art. 5 ber dle Betriebsttte.

Preis: Leinen gebundene Ausgabe DM 150,-; Loseblatt-Ausgabe(mit Supplementen) DM 165,-
Dfl 137,50 Dil 150,-

Fr Bezleher In den Nlederlanden,zuzglich Mehrwertsteuer(BTW)

InternationalesSteuerdokumentationsbro,
Sarphatistraat124, Amsterdam-Holland
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International Bureau of Fiscal Documentation

THE E.E.C. PROPOSED DIRECTIVES ON MERGERS AND
TAKE-OVERS AND PARENT-SUBSIDIARYRELATIONSHIPS

(COM (69)( 5 & 6 final)

Unocial English translation, re-printed from Section D (July, 969) of the Bureau's loose-leaf service:

SupplementaryService to EuropeanTaxation

International corporate mergers represent a topic of crucial current importance. As a service to its
subscribers and to the international tax community in general, the International Bureau of Fiscal
Documentationis pleased to announcethe publicationofits own completeEnglish translationnot only
ofthe proposedE.E.C. Directivesconcerninga common system oftaxationapplicable to merger-type
transactions,but also those concemingparent-subsidiaryrelationshipsbetweencorporationsofdifferent
Member States. When enacted, these far-reaching Directiveswill bind each of the Member States of
the E.E.C. to implement the provisionsbyJanuary 1, 197I.
With the communicationfrom the E.E.C. Commission to the Council of these two draft Directives,
the movement toward truly European corporations gathered impetus. Together with the projected
drafting of a conventionon the corporate law aspects ofintra-Communitymergers, these Directives
will, hopefully, remove many ofthe variationsin the Members'national tax and corporatelaws which

representartificialbarriers to economicallydictatedreorganizationsofEuropeancorporations.
Dil. I8.-/SS5.oowithpostage(airmailUS$ -.40 extra).

THE TURNOVER TAX ON VALUE ADDED IN EUROPE

November/December,1968: 74 pages (large format)

Special double-issueof the monthlyjournal, EuropeanTaxation, presenting a comparative
survey of the practical implications of the revolutionarynew tax system being introduced-
-or already introduced-inBelgium, Denmark, France, West Germany, Italy, The Nether-

lands, and Sweden. Each chapter analyses the scope of the TVA, the exemptions from the

TVA, the tax mechanism,and the transitionalmeasures, in each ofthe seven countriescovered.
A special section deals with the emergency measures taken by France, and the temporary
measures taken by Germany, to assist France during the present monetarycrisis. Up-to-dateas

of December I, I968 and therefore incorporating the Belgian TVA Bill and the relevant

portionsofthe ItalianTax ReformBill.

Di/. 22.50I USs6.25withpostage(airmailUSS -.40 extra).

The EEC Reports on Tax HarmonizationmTheReports of The Fiscal and Financial
Conmittee and The Reports of The Sub-Groups A, B and C. Unofficial English
translation by Dr. Hugh Thurston of the so called Neumark Report. I963 (re-printed-
I969).

Dil. 30.- / USS 8.50 withpostage (airmailUSS 2.00extra).

For residentsofTheNetherlands:pricesexclusiveBTW(TVA)

INTERNATIONALBUREAU OF FISCAL DOCUMENTATION

SarphatistraatI24 - Amsterdam-C.- Holland
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InvolvedwithEuropean tax law problems
How much time do YOU spendjust searchingfor basic information

SUPPLEMENTARY SERVICE
TO EUROPEAN TAXATIO_ ='.

e LOOSE4EAF Q RELIABLE e UP-DATEDMONTHLY

TIME-SAVINGLYand CONVENIENTLYgives you QUICKLY AVAILABLE
FACTS, clearly presented in five Sections:

Section A - Corporate Tax Rates
This section covers the corporate tax rates for direct and indirct taxes in all countries
covered by EUROPEANTAXATIONand also the cantonal and municipal taxes of the
Swiss cantons. A description of the major factors which influence taxable income is in-
cluded.

Section B - Individual Tax Rates
A description of the tax on individuals, followed, where available, by the full tax tables.

Section C - Tax Treaties, .
. .

The full texts in English of the tax treaties signed by Europeancountries. Containsnearly
Ioo tr'aties at' present and each monthly issue contains two, with emphasis on the new
treaties.

Section D - Abstracts from Official Reports
This section contains such material as the U.K. Richardson Committee Report, E.E.C.
Advice on T.V.Ad, Text and Conmentaryofthe O.E.C.D. Draft Treaty, etc.

Section E - Bibliography
A world-wide bibliography under four major parts: Official Documents, Books, Loose-
leaf Services, and Periodicals.

Each monthly issue contains new and replacementmaterialfor each section to be filed in the
basic volume. Master pages for each section are sent with each issue listing the contents, their
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**** ARTICLES * ***

HERNANDO DE LAVALLE VARGAS:

TAXATION AND TAX INCENTIVES IN PERU

An article on Peruvian Taxation by the same author vas published in the Bulletin ofJuly
August 968. The reading of that article is recommendedas a background to tbis up-to-date
survey.

INTRODUCTION the geographical location of the ndustry,
The Peruvian taxation system under Law this with the special purpose of encouraging

I7O4 was principally cedular. Supreme De- at the same time a decentralizeddevelopment
cree 287-68-HC of August I3, I968 has in- of the economical activities of the Country.
troduced the change from a cedular to a The Peruvian Government has entered

global income tax system. Consequently the recently into a multinational agreement to

new tax regulations levy an assessment on create a Sub-Regional Common Market

the aggregate ncome of a single individual, with other Andean Countres. This agree-

whether a natural or juridical person; ment will have a defnite infuence in the

income source may.be from property, busi- countries'ndustrialdevelopment.
ness pursuits, remunerationsand the like. This work outlines the most mportant
In full force and effect remain such pro- statutes and agreements prevailing today, in

motional laws exempting, totally or par- connection with the subjects refrred to

tially, from income tax mining and in- above. For a better guidance, this sunmary

dustrial activities that enhance Per's de- is divided in four Chaptersas follows:

velopment, allowing in some cases through CHAPTER I: IncomeTaxes

the pertinent contracts, t:he development of CHAPTER II1 Other Taxes

such activties with the advantage of total CHAPTER III; Laws to promote the econo-

exemption from income tax, in others mical and industrial development of the

substantial reduction of said taxes and in all Country
cases allowing the reinvestment ofprofits at CHAPTER IV: Sub-R-egional Integration of

various percentages-whichvary regarding the AndeanGroup.

CHAPTER I

INCOME TAX capital, from labor, the joint application of

By Supreme Decree 287-68-HC of August both factors, and also on the earnings

I3, I968, new regulations for Income Tax statutorilyconsideredas taxableincome.

have been established. Income from the following sources i

consideredas taxable:

I. Purpose ofthe Tax . .... a) leasing ofrealproperty;
This tax is levied upon the gain derived from b) leasing of. personal property, interest,
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dividends or any kind of income arising C) THIRD: Income from commerce, n-
out ofcapitalinvestment; dustryand similar income.

c) commercial, industrial agricultural or d) FOURTH: Income from independent
mining exploitation and the transfer of labor (fees, remuneration of corpora-
royalties; and tions' boardmembers).

cl).. salaries,..fees,_.and.,any.other type .of e) FIFTH: Income from labor, and of em-

remunerationobtained from the exercise ployees (wages, salaries).
of a profession, trade or any other
profitableactivity. IV. Net Icome

In order to establish the net ncome, all
II'Txars

......................

produce the incmexpenses necessary to

All income obtained by a person who is and to support its source may be deducted
resident in er, or from Peruvian sources from gross income. The deductions have to
evn though the be be allowed by The Lawtaxpayer may a non- statute. presumes
resident, is regardedas taxablencome. tlat expensesncurredabroadhave been pro-
According to the provisions of the law the ducedby incomefromabroad.
following ncome is considered to be from Special reductionsare providedfor:
Peruviansources:

a) income from real estate located on a) 1Loyalties
national territory; Recipients of royalties may deduct IO% of

b) income from capital, assets, concessionsor such income during the necessary period to

rights econoncallylocated in Per; recuperate expenses incurred in Per for
c) income from personal services performed the acquisition, production, etc., of goods

inPer; and transferrediftheysuffer waste.

d) interest paid by natural or juridical per- Recipients of royalties from abroad may
sons domiciled in:Per to lenders abroad, deduct 500 ofsuch income on account ofthe
under any modality of loan whatsoever expenses they nay incur investigating and
with the exceptionofpromotional loans. experinenting with goods capable of pro-

Natural persons, undivided estates, and the ducingsuch royalties.
following juridical persons are subject to

income tax: corporations, co-operatives, b) Technical Services
corporations constituted outside the country With respect to icome from technical
with branches in Per, branches ofenterpri- servicesperformedabroadbyanindividualor
ses with only one owner or any type of professional association, Io/o of the net

corporations. ncomemay be deducted.

IlL Gross Income and its Classifcations V. Net Taxable Income and Personal Deduc-
Gross income is the aggregate ofall income tions
obtainedin a fiscal year. Natural persons' net taxable income is
Taxable ncome is classified into the follow- determined by subtracting from their in-
ing categories: come the following deductions (n the cases

a) FIRST: Income from real property where theyapply):
b) SECOND: Other capital income (divi- a) Personal ........ S/. 48,000.00annually

dndsinterest,royalties,etc.) b) Additional(gnly for income
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from labor) ..... S/. 50,000.00annually VI. Income Tax Rates

c) Family support: I) Taxes on natural persons domiciled in

Spouse ......... Sl. annually Per thefollowing:30,000.00 are

Child.. ......... S/. i8,ooo.oo annually a) Interest on bonds and other type of

The taxable income of juridical persons bearer'securities-40/0
domicled in Peru is equivalent to its net in-. b) Global taxable income, according to tie
come. followingscale

Taxable income Rate

Up to S/. 30,000.00 3%
From . S/i 30,OOI.00 to S/. 35,00o.oo 4%
From S/. 35,ooI.00 to S/. 40,000.00 5%
From S/. 4o,ool.oo to S/. 45,00o00 7%
From S/. 45,00i-00 to S/. 50,000.00 9%
From S/i 50,ooI.00 to S/. 60,000.Oo I20
From Sf. 60,00I.00 to S/. 70,000.00 I5%
From S/. 70,ooI.00 to S/. 80,o00.00 I8%
From S/. 80,ooI.oo to Sf. IO0,O00.O0 2IO

From S/. IOO,OOI.00 to Sh I5o,ooo.oo 25'0
From S/. I5O,oOI.00 to S/. 200,000.00 30%
From S/. 2oo,ooi.oo to S/. 500,000.00 32%
From S/. 5oo,ooI.oo to S/. 700,000.00 35%
From S/. 700,ooI.00 to S/. I,000,000.00 380o
From S/. I,OOO,OOI.OO to Sfi 5,ooo,ooo.oo 40O/o

more than S/. 5,000,000.00 420/0

2) Natural persons not residing in Per shall c) Remuneration for personal services per-

pay tax at the followingrates: formed in Per: The tax iS calculated

a) Dividendson shares: 3000. according to the scale applied for natural

b) Income from branches or agencies persons residing in Per, set out in point
established in Per available to its prin- I-b above.

cipalabroad: 30%. d) Remuneration for services peformed
The law considers as available income the abroadand any other income:4000. .

taxablencomeofthe branch reducedby the
amount ofthe tax paid according to the scale 3) The tax applied to juridical persons with

set out underpoint 3), hereunder. residencein Per is as follows:

Taxable income Rates

Sl. IOO,000.00 - 20%
From SI. IOO,OOI to S1. 500,000.00 300o
From /. 500,ooI

'

to S/. 50,000,000.00 35%
From Sfi 50,0oo,oOI to Sl. Ioo,ooo,ooo.oo 4.o%
From S/. IOO,000,OOI to S/. 500,000,000.00 45%
From Sf. 500,ooo,ooI to S/. I,000,OO,000.00 500/
From Sfi i,ooo,ooo,ooo or more . 55%
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4) The tax on the juridical persons not a) Income of First Category
residing in the country is levied at the Is the income established according to the
followingrates: deductions permitted by law for the First
a) Stock dividends: 400,0. (This percentage Category.

may be reducedto 3000 in certain cases). The real property income tax can be deduct-
b) Incomeproducedby branchesor agencies ed from the 40% applied to the net income

in Per, available for remittance to its oftheFirst Category.
principalabroad: 3000. b) Income of Second Category

The law considers as available income the Tax is applied to the total income credited,
taxable incomeofthe branch less the tax paid except on royalties, to which tax is applied
according to the scale set out under point 3) after deducting 5% ofsuch income.
above. c) Income of Third Category
c) Otherncome: 40o. The tax is applied to the total income credit-

ed, withcertainexceptions.
VII. Income TaxPayment d) Income of Fourth Category
I) Naturalpersonswithresidencen Peru Tax is applied to 90% ofthe income credited
Natural persons domiciled in Per must to persons abroad.
make monthly payments, on account e) Income of Fifth Category
of income tax, according to any of the Tax is applied to the totl incomecredited to

followingsystems: persons abroad.
a) I/I2 oftax paid in previous fiscal year; or Royalties
b) applying I/I2 of tle tax to the taxable By DecreeLaw I758o ofApril I5th, I969 the

monthly income, considering as taxable taxation system established by Supreme
monthly income all permanent salary or Decree 287-68-HC has been modifed with
incomereceivedmonthly. respect to renittances abroad to pay royal-

ties and similarconsiderations.
z) Juridicalpersonswithresidence in Peru Theactualapplicablerate is the following:
Juridicalpersons with residence in Per must Up to S/. Ioo,ooo.oo 20%
make monthly payments on account of in- From S/. Ioo,ooI.00to S/. 500,000.00 30%
come tax, according to any of the following FromS/. 5oo,ooi.oo Over 35%
systems: Likewise, 30% of the disposal income shall
a) I /I2 oftaxpaid in previous fiscal year; bepaidby the beneficiaryabroad.
b) applying the tax rate to the taxable in- For the purposes of the application of the

come ofthemonthlybalance;or income tax, Io% may be deducted from the
c) paying I.5% ofthegross incomeobtained earnings until th recovery of the costs n-

in the samemontl. curred in Per, for acquisition, production,
registry and similar, on account ofwear and

3) Naturalpersonsornon-residentcorporatons tear. Likewise, the beneficiaries abroad may
The tax on income for natural persons or deduct 5% on accountofexpenses,regarding
non-resident corporations must be retained investigation, experimentation, incurred to

by the payor and delivered to the Fiscal Of- obtain assets that may producesuch royalties.
fice. The amount of the tax is withheld and paid
The taxpayermust retain 40% ofthecredited to the Governmentwithin the first fortnight
incomeaccording to the followingrules: . oft:hemonth following the payment.
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IX. Other Provisons properties and their depreciable fxed assets

I) The capitalization of the profits of each accordng to a percentage that wll be esta-

fiscal year, completely or partially, by blishedannuallyby the Government.

juridical persons, performed within six The amount revalued is taxed at a rate of

months following the yearly closing date, 5%.
are liable to pay as tax, instead ofthe ncome 5) The right to collect the taxes referred to

tax rate stated above, I5% of such amount. in this law expires in four years; the prescrip-
2) By Decree Law I7376 of January I5th, tion period for omissions in compliancewith

I969, sub-section 8 of Article I8 of Supreme tax obligationsis fifteenyears.

Decree 287-68-HC has been modified, in 6) Tax on income payable in foreign cur-

order to establish the exemption from the rency and subject to ncome tax under these

income tax of the interest earned by credits laws must be paid in that foreign currency.

for promotion granted by nternational 7) Account books must be legalized and

institutions, as well as by industrial or registered by the Tax Authorities if the

financial private entities, destined for the volume ofbusiness is greater than $ 500,000

construction, acquisition, installation and or the working capital is over $ IOO,000.00.

establishmentoffixed assets that may be new Any claim must be submitted to the Tax

or necessary for the establishment or Authority, which will settle it in due course.

developmentof the enterprise, as well as for Appeal from the decision may be taken to

the refinancing of such credits provided the the Superior Council on Taxes, whch

conditions specified by the regulation are exhausts administrative action, but further

fulfilled. recoursemay be had to the courts.

The interest arising from a loan for develop- 8) The Industrial Promotion Law (N
ment, other tlan those comprehendedin the I3270) granted the industries, subject to the

previous paragraph, provided they fulfl the same, the right to revalue their industrial

requisites specified in the regulations, are assets in case of a devaluation of the Peru-

subject to Io% tax. vian currency in excess of 50o per year.

Likewise, the interestpaid abroadby banking Similar provision was included in Law

enterprises established in Per as a result of I69OO in favor ofother industrial and com-

the utilization in the country of its lines of mercial concerns not protected by Law

credt from abroad are subject to Ioo tax. I3270. Also the new article 56 ofthe Mining

3) Taxpayers with domicile in Per may Code contemplates the right of revaluation

compensate any net loss of Peruvian by mining enterprises even in cases in which
source which they may surfer in a fiscal year, devaluation does not reach the minimumof

with the net profits of any source obtained 5% per year. In all oftheabove cases revalua-

during the following four fiscal years. tion is voluntary and may take place within

4) Taxpayers classified under the Third the limits establishedby the law against pay-

Category can revaluate their real estate ment ofthecorrespondingtax.

CHAPTER. II

STAMP TAXES on the class of document. In general, al1

The stamp tax is essentially applicable to documents ndicating payment of a sum of

documents, the amountnormally depending moneyor an obligationto pay such a sum, or
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which are used to record cash entries in ac- $ 0.08 tax. Finally bank overdrafts are

count books, are subject to this tax. Provi- subject to a quarterly tax of o.9% on the
sional documents as well as duplicates of average of the overdraft during each partic-
documentsare also subject to the tax. ular quarterly period. Transfer of shares and
The stamp tax rate for receipts for sales or bonds is subject to a I% tax. Shipping
services is 5%; for receipts for salaries and documents are subject to a Io tax. Docu-
professional fees Zo; on receipts for rent, ments relating to the payment of an insur-
I.I% for housing with a rental of less than ance prenium except life insurance are sub-
$ 3,000 a month and 2% in all other cases; ject to a 5% tax; documents evincing pay-
certificates of stocks and bonds, I%; book- ment of life insurance premiums are subject
keeping receiptsand all kinds of receipts or to a Io tax; docunents relating to the
documents having no other specified rate, settlement of insurances against damages are

I. subject to a 3o tax. Insurance preniums
The stamp tax is normally affixed to the contracteddirectly or through agents by the
documents themselves, but in tle case ofthe insured party with insurance companies not
sale ofa commercial or industrial enterprise, established in the country are subject to a

a special register is maintained by the tax- 35% tax.

payer on which must be affxed the voucher
evincing the paymentofthe tax. SOCIAL WELFARE TAXES

Bills of exchange and promissory notes Contribution to the Social Welfare Fund
drawn in Per to be paidin the samecountry amounts to 3.5% of t:he payroll of the
are subject to a quarterly tax of o.9%. All company.
fractions ofa quarter will be considered as a Social Security in the case of employees: a

full quarterfor the purposeofthepaymentof contributionof3.5% is paid by the employer
the tax.Extension'ofmaturitydatebyannota- and 3% by the employeeon any salary up to
tion on tle same documents is subject to a a maximumof$ I2,000.
0.45% tax. Ifmade on a different document In the case of the Pension Fund the contribu-
the tax will be o.676%. These documentsare tion of the employer amounts to 2% and
also subject to an additional tax of.8 2.00 if that ofthe insured employee to I% comput-
t:he amount does not exceed $ 50,000, and of ed on remuneration up to a maximum of
$ Io.00 ifit exceeds that amount. $ I2,000per month.
Bills ofexchangedrawn abroad to be paid in Special Pension Fund for Employees: 2Oo on

the country or drawn in the country to be the total employee's payroll paid by enter-

paid abroad, and bills of exchange drawn prises whose working capital exceeds S/.
abroad negotiated in the country to be paid 2,000,000.
abroad, are subject to a Io tax In the case of labourers a contributionof 6o
Letters ordering payment or credit issued or by the employer and 3% by the labourer is
to be paid within the country are also computedon the averagewage in accordance
subject to a I% tax. Traveller's cheques, wit:h the different categories established by
transferoffunds,chequesdrawnabroad to be law. ThecontributionoftheNationalService
paid in Perand cheques drawn for payment of Apprenticeshp and Industrial Work
abroad are subject to a $o.36 tax and (SENATI) amounts to I% paid by the em-

cheques drawn against current accounts in ployer on salaries paid by the same. For this
the Banks of the Republic are subject to a purpose tle contribution is computed on a
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maximumsalary of $ 6,000 and only labour or on its value fixed by law according to

centers witl a yearly average of more than prices on the internationalmarket. They are

I5 dailylabourersare subject to this contribu- also subject to certain customs surcharges,
tion. all ofwhichare ad valorem.

LabourersPension:Employermust contribu- Per is a party to the General Agreementon

te 2% of the payroll, labourers in turn con- Tariffs and Trade (GATT) and to various

tribute2%. bilateral agreements providing for most-

favored-nation treatment on a reciprocal
UNIMPROVED PROPERTY TAX basis.

Unimproved plots of land are subject to a The Government is empowered to grant

vacancy tax charged on the basis of a per- exemptions from duty under special cir-

centage on the value of the same. Properties cumstances and also to suspend tenporarily
have been classified in four groups, the the assessmentofdutieson givenproducts.
fourth being exempted from this tax. The The duties or taxes on exports are applicable
other groups are subject to the tax at rates to certain agricultural and mineral products,
ranging from o.25% to 3% per annum. the tariff varying'ccording to prices on the

intemationalmarket.

BUSINESS LICENSES A recuperable payment on account of the

The rates charged in Lima and Callao are tax on commercial and ndustrial activities

basedon the amountofcapitalofthe business amounting to Ioo of the FOB value of the

with a minimum of $ z0 for those witl a exported goods is now in force. It seems

capital not in excess of $ 500, ncreasing to a however, that this obligation will soon le
maximum of $ 20,000 a year for a business replaced by a compulsory purchase of Na-

wtha capitalof$ 5,000,000or more. tionalBonds for an equal amount.

Professional licenses vary according to the

category ofthe profession, wjth a minimum REAL PROPERTY TRANSFER TAX

of $ 80 and a maximum of $ 800. In the Transfer ofreal property is subject to a I2/0
provinces the rates are 50% lower than those tax payable in equal parts by deliverer and

in Limaand Callao. receiver. The expression transfer includes
all legal ways of transmitting property, ex-

REGISTRATION TAX cept inheritance. The contribution of real

This tax amounts to 2% of the amount in- property in exchange for stock and the

volved and is leved on all contractsmade by receipt ofproperty in payment of stock, tn

public instrumentwth the exceptionofsales the case ofreductionofcapital or dissolution
ofrealproperty. ofa company,are also considered transfers

The organizaton of companies, ncrease of for the purposeofthis tax.

capital, mutual loans, recognition of n- Sales or transfers by the state, municipalities,
debtedness are examples of contracts subject universities,authorizedco-operativesocieties

to ths tax. and certain other institutions and transfrs of
title through inheritance or where inherited

IMPORTS AND EXPORTS property is divided and partitioned, are

Import dutes are leved on almost all goods exemptedfrom this tax.

produced in a foreign country, the tariff

being based on either the weight ofan item
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ANNUAL CAPITAL TAX ON REAL ESTATE I968, Or at January I of the year following
This tax is assessed annually on the value of the construct:ionofnewbuildings.
real estate as declared by the taxpayer in Tax is assessed according to a progressive
respect ofproperties existing at October 3 I, rate whichvaries fromo.25o to I%.

CHAPTER. III

LAWS TO PROMOTE THE ECONOMIC AND special, and local taxes, with the excep-
INDUSTRIALDEVELOPMENT OF THE tion ofstamp taxes, during the first three
COUNTRY years n the provincesofLimaand Callao,
IndustrialPromotionLaw five years, in the remainder of the Coast,
The benefits granted by Law I 3270 to ten years, in the Sierra, and ffeenyears if
established ndustries or those that may be established in the Selva (eastem forest
established which manufacture basic articles region). These periods are calculated
or which are going to manufacture such from the tine the respective plant begins
articles, regardlessofwhetheror not they are to operate.
produced in the country at present, are sub- Upon expirationof the periods indicated
stantially the following: above, the enterprises concerned are

a) Exemption from import duties and ad- entitled to the following tax benefits:
ditionalduties according to the exemption a) Exemption for ffeen years from all
expressedin the law on the importationof general, special, or local taxes which are

machinery, equipment, raw materials or directly applcable to production of or

semi-finishedproducts essential in the n- trade in their basic articles with the
dustrial process, provided they are not excepton of the income tax, licenses,
produced within the country, and in the stamp taxes, consumption taxes, and
case of machinery only if the imported municipalexcise taxes.

machineryis new. b) The right to invest a part of their net

b) The exemptions are Ioo percent of the profits for each fiscal period, free fom
duties n the case of industries producing any general, special, or local tax, in: th
basic products, and may be fixed at from expansion o, diversificationof their pro-
50 to Ioo percent on mports of ductivecapacity; the purchaseofbondsor

machinery and raw materials for in- shares ofthe Industrial Bank ofPer; the
dustrieswhoseproductsare not basic. construction of housing for workers; or

c) The right o direct purchase or lease of the installation and maintenance of
public lands that are necessaryfor produc- schools for training and developing the
tion purposes and for workers' housing. manpowernecessary fortheir industry, as

d) Recourse to the benefitsoftheExpropria- well as donations for educationalor social
tion Law with respect to an area strictly welfarepurposes.
necessaryfor industrialpurposes. The tax-free port:ion of the profits may
Basic industries whch are established not exceed 30 percent for 20 years in the
before April 26, I973 for the purpose of provinces ofLma and Callao; 50 percent
manufacturingarticles which are not yet for twenty years in the remainder of the
produced in the country may obtain the Coast; 80 percentfor45 years in the Sierra,
benefit of exemption from all general, and Ioo percent for 55 years in the Selva.
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c) The right to write off machinery, parts d) The same right to increase the rate of

and installations, governed by Supreme depreciation or amortization, for the

Decree 3I4-68-HC, Article 7, with same periods as indicated for basic

respect to readjustment of values in rela- industries;
tion to the dollar if the exchange rate e) For tle Sierra and Selva, the same rights,
variesby more than 5 percent. for sinilar periods, to a reduction in the

d) The right to apply an annual rate for rates oftheprofits tax.

depreciation or amortization reserve for For the purposes of the law, manufacturing
machinery and equipment in the case of industries in general terms are those included

prolongedworkinghours, or replacement as such in the Uniform International In-

or guaranteeofreplacementor where is in dustral Classification of All Economic

the nationalnterest. Activities of the United Nations (Regula-
e) Reduction in rates of the profits tax for tions, Article4).

enterprises in the Sierra and the Selva as An industrial establishment is considered to

follows: in the Sierra, 40 percent during be one duly recorded in the Industrial Re-

th first ten years, 30 percent during the gister (Padrn Industrial) operating on an n-

next ten years, and 20 percent during the dustral scale that meets the technical stan-

last ten years; in the Selva, 50 percent dards established by Instituto Nacional de

during the first ten years, 40 percent dur- Normas Tcnicas e Industriales(INANTIC),
ng the next ten years, and 30 percent in which there is some manufacturing pro-

during the last twentyyears. cess on an ndustrialscale in which the degree
Non-basic industries may be granted free of transformation (elaboracin) is equal to

entry from 50 to Ioo percent on machinery or greater than 5 percent ofthe manufactur-

and equipment, raw materials, etc. An ap- ng cost.

pendix to the Regulations lists these per- In computingthe degreeoftransformation

centages in detail for specific industries and (grado de elaboracin), t:he cost ofmanufac-
articles. In addition they will be entitled to ture is taken to be the sum ofthe following
the follwingtax benefits: values:

a) Exemption fr fifteen years, from April a) raw materials, semi-processedarticles and

26, I97O, from all general, special or local accessories used in manufacture, after

taxes on production or trade in their deductingmportduties ifany;
articles, with the same exceptions as those b) remuneration of permanent technical

applicableto basic industries; personnel and workers necessary for

b) The right to invest a part of their profits production, including social benefits but

tax free for tle same purposesas indicated excepting salaries of management, ad-

for basic industries, amounting to 40 ministrative, sales and distribution per-

percent for I5 years in the provinces of sonnel;
Lima and Callao, 60 percent for 20 years c) power, water supply and fuel, after

in the remainderofthe Coast, 80 percent deductingimport duties ifany;
for 35 years in the Sierra, and Ioo percent d) normal depreciation of machinery and

for 45 years in the Selva. equipment;and

c) The right to write off machinery, etc. as e) IO percent of t:he value of real property
in the case ofbasic industries; used for production purposes based on

assessedvaluation.
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The degree of transformation is the ratio tion Law s applicable are required to keep
between the values computed for b) plus c) their accounts in domestic currency, and
plus d) plus e), and the cost of manufacture, they must show by separate books the results
expressed as a percentage. The five percent relating to the ndustry and those derived
required by definition may be altered in from activities to whch that law does not

special cases, provided always there is an apply.
actual transformation process (Regulations, Applicationsfor free entry ofmachineryand
Articles5-7). equipmentmustbesubmittedseparatelyfrom
The law also provides that the Indust:rial those requesting free entry ofraw materials.
Bank ofPershallnot accept any application In the case ofrawmaterialsor semi-processed
for credit from an enterprise that is not articles, the free entry will be granted for a

registered in the Padrn Industrial. Enter- volume that does not obvously exceed the
prises which do not complywith this obliga- needs of normal consumption of the appli-
tionmaybe fined up to IO,000 SOleS. cant for a yearlyperiod.
Revaluation against payment of the Reva- Foreign articles that compete with those
luation Tax because ofcurrencydepreciation manufacturedby domesticindustry,with the
can be effected in the same proportionas such exceptionofmedicinalproducts, may not be
depreciation. To show the difference in ex- granted exemption from import duties,
change rates resulting from operation in regardless of who is the mporter or the
foreign exchange in t:he balance sheet, the special law or contract supporting the reduc-
following rules are to be applied: tion or use for which theyare intended.
a) the exchange difference resulting from

operations comprising investments of IndustrialZones
capital will be charg'ed to the cost of tle Industrial Zones have been created in the
respectivegoods; following geographical areas: Arequipa,

b) the annual readjustment at the close of a Cuzco, Huancayo,Puno, Sullana, Tacna and
fiscal period for unpaid balances (debits Trujillo.
and credits) in foreign currency shall be Basically, industrial enterprises established in
made at the rate ofexchangecorrespond- these zones, enjoy the followig additional
ing to the average of buying and sellng benefits, grantedby the IndustrialPromotion
quotations fr drafs on the date of Law (N I3270):
closing the fiscal period, as supplied by a) customs duties exemption;
the SuperintendentofBanks; b) exemption from export duties for manu-

c) adjustmentsfor exchange differences shall facturedproducts;
be effected after making the revaluation c) exemptionfromthe following taxes-
for depreciation of the foreign currency; I) excise tax

and 2) inheritance tax and tax on the transfer of
d) ifat the close ofthe fiscal period there are assets by title acquiredgratuitously

stocks of fnished products, seni-process- 3) patent tax

ed articles or raw materials purchased 4) registry tax to the establishment of
with foreign exchange but not yet paid corporations, stock issue, increase of
for, tle resulting exchangedifferencewill capital, and transferofshares
be chargedto tleir respectivecosts. 5) stamp tax on bills or any credit instru-

Enterprises to which the Industrial Promo- mentsor bankingoverdrafts
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6) stamp tax on the sale of manufactured the transformation of hydrocarbons, or i

products the carbochemical industry, the part of the

7) tax on the bills with regard to movable profits to be invested tax free will be 60% if

capital; the enterprise is established in the coast and

d) faculty to reinvest profits, tax free, in the Ioo% for the Sierra and the Selva.
extension and diversification of its These benefits are granted through a con-

productive capacity, in the purchase of tract enteredinto with the Government.

shares and/orbndsofthe IndustrialBank
ofPer, in the constructionofhouses for Asse,nbly Industries
its employees, in the nstallation and Besides the benefits granted by the Industrial

maintenance of schools and apprentice- Promotion Law (N I 3270) the assembly of

ship centers for the development and motor vehicles may enjoy the following ad-

perfectioning of the workmanship ne- vantages:

cessary for its industry;and a) Importation free of duties of those parts

e) exemption from tax on capitalizationon necessaryfor the assemblingofvehicles,as

reinvested profits. The benefits are well as the equipment, machinery and

granted by means of a contract entered tools required for the process ofassembly
into with the Government. provided that they are new and do not

compete with similar items produced
Beneits]orthe ReinvestmentofProts locally.
All companies, corporations or partnerships, b) Exemption from stamp tax on the sale

Peruvian or foreign, whatever their object, ofvehiclesassembledin the country.
are able to invest, tax free, part of their These benefits are granted by means of a

profits in any industrial activity or in co- contract entered into with the Governnent

operative works or others, such as ports, and have a renewable period of five more

industrial districts, general warehouses, po- years which is subject to the use ofnot less

wer plants, silos etc. destined to provide than 30% oflocalresources.

essential services for the establishmentofnew Assembly industries engaged in theassembly
manufacturingplants, that may give rise to a of all kinds ofmachinery and equipment for

reduction n the cost of production or of ndustrial or commercial installations, etc.

commercialization of industrial enterprises. or for any use by consumers enjoy, besides

.The part oftheprofit to be invested, tax free, those benefits from the IndustrialPromotion

s the followng: if t relates to a basc n- Law, an exemption from mport duties in

dustry established in the Province of Lima the following percentages: I00% during the

and/or Callao-30%; in the rest ofthe Coast first three years of operation; 850o during
50%; n the Serra-80%; and in the Selva the followng two years; 700 during the-

Iooo. If it relates to a non-basic industry following three years and 50% during the-

established in the province of Lma and/or ninth and tenth year. In order to enjoy this

Callao-40%;in the rest ofthe Coast-60%; benefit a ninimum of 25 persons must be

in the Sierra-8o%; and in the Selva- used excluding the administrativepersonnel,
IOOo. and a minimum of national resources must

In the case where the reinvestment takes be used n the followng proportion: 10%
place in industrial enterprises which are during the first three years ofoperation;20%
producersofpetroleumby-productsthrough during the following two years; 40% during
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the following three years and a percentage wlichdoesnotcompetewith similar local
between 50% and 70% which shall be fixed products.
in each case during the two following years. e) The industrial enterprises established
This benefit is also granted by means of a within the term of three (3) years to

contractwith the Government. produce articles not yet nanufactured in
the country to be adapted as necessary for

ExportationofNon-traditionalProducts the local economymay investup to IoOo
By Supreme Decree 227-68-HC ofJuly 5th, ofits profits, tax free, in tle amortization
1968, it has been established that on- of the investment necessary for the in-
tradtional products manufactured in the stallationofits plants.
country (i.e. those other than sugar, cotton,
fshmeal, minerals, etc. which constitute the Tourism Industry and RelatedActvities
traditional exports of the country) are of Entities engaged in the construction and en-

primary national mportance.The following largementofhotels, inns, lodgingand board-
benefits have been granted for a period of ing houses in general, including initial
I5 years, from the issuance of the Supreme equipment, as well as the installationentailed
Decree- directly or ndirctly, for the hotel activities
a) total exemption or refund in whole, designed to satisfy tourism, enjoy the

accordingly, of the specific rights and followingexemptions:
mport duties, includingconsular fees and a) Total exemption fron the mport duties
those ofLaws 14729, I492o and Supreme and additional duties, including those
Decree 202-68-HC and others that may established by article 2I of Law I4729,
be relevant, as well as ofthe customs duty article I of Law no. I4920, article 2 of
referred to in Article II2 of Law I48I6, Law I2785 and article nI I of Law 12972,
which is levied on semi-processed raw excepting the rates for services and taxes

material and other imported components established by Laws 7540, IOO9O, II495,
whch form part of the industrial process II537 and article I2 of Law I48I6. Ths
of these manufactures, provided such exemption applies, subject to tle disposi-
products may not be replaced by those tion in article 49 ofLaw 13270, as regards
produced locally according to the export the importationof machinery, materials,
requirements. supplies, mplements, equipment, tools

b) Total exemption from duties, taxes and and other necessary elements for the
specific rates including stanp and un- construction, enlargement and initial
employment taxes, that may affct its furnishing of hotels, inns, lodges and
exports. boardnghouses.

c) Kefund of the stamp tax levied on the b) An allowance for the reinvestment, an-

purchase ofrawmaterials, semi-processed nually, of up to IOO% of its net profits
and other components produced in the free ofgeneral,special or local taxationin
country acquired for the processing of the construction, enlargement or m-

exportedmanufactures. provementofhotels and related premises.
d) Exemption from the paymentof the sur- c) Exemption from registration and stamp

charge established in Article I8 of Supre- tax in the incorporationofcompanies, ca-

meDecree202-68-HCon the importation pitalincreases,issuancefsharesand bonds
ofmachinery,equipmentandrawmaterial and the transference of such securities.
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d) Exempton from the excise tax and ad- in favour of fishing and the processing of

tional taxes that may affect purchase con- fish products or the industrial production of

tracts of real estate and movables necess- canned fish products; the canning industry
ary to establish, enlarge or equip hotels, and the preparation of cattle products; fruit

lodgesand inns. and vegetable canning industry, including
e) Exempton from income tax on urban juces, concentrates, dehydrated and other

property. compounds; the production of flavorings,
f) An exemptionofup to 50% ofthe tax on tle industrial production of culinary com-

the value ofthe real estate. pounds, as well as the manufacturing of

g) Exemption from the stamp tax on the favorings. These benefits, to be in force for

credit instruments, drafts and promissory I5 years, starting from the date ofissuanceof

notes, as well as the registrationtax on the the Supreme Decree in reference, are the

financing contracts and operations destin- following:
ed for the promotionreferred to in article a) Products whose essential raw materials
2 oftheDecree. are of fish origin, will enjoy the tax

h) An exemptionofup to 50% from the tax benefits ofLaw 1 5742 and ts regulations.
on the dividendspaid on shares established b) Products whose essential raw materials

by Supreme Decree 203-68-HC of June are of agricultural or cattle origin, will

24,I968. enjoy the benefits of Law I7726 and its

i) Exemption from the municipal or local regulations.
excise tax. c) An allowance for the renvestment of up

j) Exemption from income tax on the to IOO% of its profits, tax free, in the

nterest from credits and bonuses entered productionofcattle products, destined to

nto locally or abroad provided they are the canning ndustry; in the enlargement
fully justified, according to the procedure of its productive capacity; in the acquisi-
specified in articles 3 and 5, granted and tion of goods destned to the vertical

issued by fnancing institutions of which integrationof its ndustry; fishing vessels,
the Central Rserve Bank of Per has nets and supplies destined exclusively for

beenpreviouslynformed. the catching of fish for human consump-

k) Tax free capitalizationof reinvested pro- tion; in the construction of lodging for

fits. its labourers; in the acquistion of shares

1) They will also enjoy the exemptions and bonds of the Banco Industrial del
established by laws 8707 and I3270 for Per or in the subscription of shares in

IndustrialPromotion. other enterprises dedicated exclusively to

The time period for claiming these benefits the activities failing within the scope of

is three years from the date of issuance of this Decree.

Supreme Decree 2I7-68-HC of June 28th, d) Exemption from the stamp tax affecting
I968, and the duration of the benefits shall the saie of the production of the enter-

last for a term often (Io) years from the same prises falling within the scope of this

date. Decree as well as the credit operations
and documents, receipts, pay statements,

CanningIndustry cheque vouchers and other similar

By SupremeDecree 068-68-FOofJuly I9th, documents, and the tax established by
1968 a series oftaxbenefitshave been granted Article 8 of Law 14729 wlich is levied
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on that part ofthepayrollinchargeofthe the present Supreme Decree shall likewse
employeraccording to Law I6338. enjoy the benefits in favour of mjorts

e) Exemptionfrom the stamp tax, excise tax granted by Supreme Decree 227-68-HC.
and additional levies to the excise tax

established by Law I6900, which may ManujctureofMachinery
affect the purchase made by enterprises By Supreme Decree 09o-68-FO of August
referred toi this Decreeofraw material, 13, I968, the installation, enlargement and
containers, machinery and other assets, development of the industry and manufact-
such as real estate, buildings, installations ure of machinery, machines, equipments,
and fishing vessels as well as their nets and tools, as well as parts, spare parts and
supplies. assembled parts of the same, has been

f) Exemption from stamp tax and registra- declared to be ofpreferred national interest.
tion tax, excise tax and additional charges For this purpose, and for a term of ten years
established by Law I69o0, which may from the date ofissuance ofsaid Decree the
affect the incorporation deeds or capital established industries or tlose established
increase and contribution of chattels or within five years shall enjoy the following
real estate or loans or financing executed promotional incentives, in addition to those
by the enterprises falling within the scope granted by the industrial promotion Law
oft:hisDecree. No. I3270:

g) Exemption from income tax on the a) Total freedom from the mport duties on

interest from loan or financing opera- machineryad equipment essential to the
tions carried out as debtors by the industrial process as well as for stores in-
enterprises falling within the scope of this chuding raw material, seni-processed
Decree; as well as the tax on overdrafs goods and compounds used in the pro-
establishedby Law I3303. ductionofthenanufacture.Thi franchise

h) Exemptionfrom the surchargeestablished includes specific duties, additional taxes,
by Article I8 ofSupremeDecree 202-HC those established by Law I5774, Art. II2

aficting imports. ofLaw I48I6 and other additional levies.
Those enterprises dedicated to the produc- The rates corresponding to services ren-

tion of containers in order to supply the dered and taxes established by Laws
actvities mentioned above, shall likewise 1 I495, II537, and I3836 will not be
enjoy for the said term the same mport subject to this exemption. This franchise
franchses, including the exemption from the shall be applied to those assets that cannot

surcharge establishedby Article I8 of Supre- be substituted by those of local produc-
me Decree No. 202-68-HC affecting the tion, according to the ruling ofArticle 49
import of raw material, semi-processed ofLaw 1327o.
goods and compounds for the manufacture b) Authority to reinvest annually up to

of these containers, provided these industries Ioo% ofthe net profits free ofall general,
transferred-the difference of the amount of special or local taxes in the enlargement
the exemptions over which they enjoy and the diversification of its productive
benefits on account of other promotion capacity, If the amount of the profit tax

regimes to the lower price ofsale of the local free would not be sufficient to cover the
container. investment, the profits of subsequent
All the industrs falling within the scope of activities up to five years from the date
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when the investment is made, may be veloping mutual funds for industrial in-

applied. For the enjoymentofthis benefit vestment-canalizingthe national savings of
the requisitesand procedureestablishedin medium and small investors to the n-

SupremeDecree I37-H ofJune 5th, I967 dustrialization of the country-is in the
must be followed. national interest. Such enterprisesshall enjoy

c) Exemption from the stamp taxonthe sale the following tax benefits for the term of
of the manufactured products by the ffteen years rom the date of issuance of the

industry in the local or foreign markets. Decree in question:
This exemption will only apply to the a) Exemption from the stamp and registra-
first sale, that iS the one made by the tion taxes upon incorporating the Com-
industrialenterprise. pany anditsfuturecapitalincreases,as well

d) Exemption from stamp tax, or rein- as on the issuance of shares, bonds, par-
bursement of those assessed, on the ticipations and other obligations to be

purchase made by the enterprisesreferrd carriedout or granted.
to in this Decree of raw material, seni- b) Exemption from the stamp tax on: the
processed goods and compounds of local purchase of shares or bonds made by the

production. Such reinbursement shall enterprise; the sale of these securities

operate by means of transferable certi- carried out by the enterprise; and on the
ficates to be issued by the Tax Depart- credit documents where the enterprise
ment (Direccin General de Contribu- takes part as drawer, accepter, endorsee

ciones) and which may be used in the with respect to the assets or securities

payment of the stamp tax. Such certifca- referred to in this subsection.
tes will have a maximumdurationofone These exemptions apply with respect to

year from their date of isse. The way in the enterprise and likewise to all the
which this refund will operate shall be operations regarding the mutual find for

regulated by a prior report from the industrialinvestment.Thevoucherswhich
Direccin General de Industrias and the the enterprisemay grant to the savers for
Tax Department (Direccin General de the contribution and payment which the

Contribuciones). latter make to the enterpriseor to the find

e) Exemption from income tax on the and those granted by the refund or with-

capitalization of reivested profits, ac- drawalsshall also be exempt from this tax.

cording to this Decree, and its distribu- c) Tax exemption in favour of the enter-

tion among the shareholders. prise and of the nvestors in the mutual

f) Other benefits that correspond to those funds for industrial investment ad-

granted to the industry under Law I 3270, ministeredby these enterpriseson account

Article 20 of Law I4729 and other legal of dividends or interets obtained from

dispositions in frce or to be issued in the third parties, by revaluations or ad-
future. justments in the value derived from the

variationof the rate ofexchangebetween
MutuaiFundsforIndustrialInvestment the local currency and the American

By Supreme Decree 093-68-FO of August dollar, but not including the earnngs
I4th, I968 t has been declared that the derived from the sale of the property of

establishing of enterprises which have the its assets. These exemptions apply to

exclusive purpose of undertaking and de- advances or payments on account of
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income tax. operations under the following conditions:
d) Exemption from all tax, including n- a) That they perform fnancing or ad-

come tax and other assessments, that may mnistrativeoperationsor activities, tech-
affect the dividends, earnings, revenue, nical services or otlers of special char-
etc. which the shareholders or partici- acter.

pants may receive from the fund to their b) That such extra-territorial operations or

benefit up to Io% per annum of the activities be carried out in no less t:han
value ofthe shares or participations in the three Latin Americancountries.
mutual fund for ndustrial investment, c) That the extra-territorial operations or

afi:er any revaluation or readjustment in activities be subject to the taxation
the value ofthe same has been carriedout. jurisdiction of the countries where they

e) Authority for each saver to invest in the are effectivelycarriedout.

fund, free of income tax, an amount per d) That the capital ofthese enterprises is not

annum not greater than S/. 200,000.00, less than one million soles and that it shall
with the condition that this investment be totally established through resources

is maintained for not less than three years received from abroad, in cash, entered
subject to the fulfilment of this obliga- through the Central tkeserve Bank of
tion. The effective delivery must take Per.

place before the termination of the e) That these entities shall exclusivelyopera-
corresponding annual activity in which te with the resources derived from their
the deduction is performed according to own capital and of credits and other
ths subsection. financing operations carried out abroad,

f) Exemptionfrom all estate tax with regard without the guarantee of persons of
to the participation acquired in these Peruvian natonality or domiciled in the
funds. country,nor by meansofincomegenerat-

g) The assets of these enterprises, and those ed, or, ofproperty, located in Per, they
corresponding to the mutual funds for being absolutely prohibited to enter into
industrial investment, may be revaluated any agreement, or, in any form obtain,
tax free, including income tax, for t:he directly or indirectly, resources existing
benefit of the enterprise, its shareholders in the country, for utilizationabroad.
and the participants in the fund ac- Such enterprises shall be exempt from the
cordingly, in all the cases offluctuationin payment of excise, stamp and registration
the value of the local currency, with taxes affecting the private or public in-
regard to the United States Dollar, in the struments to be granted in Per for docu-
proportion established in subsection L ments, contractsand operationswith persons
ofArticle 3 ofLaw 1327o. or enterprises whose activities are developed

abroad, provided their objective be assets,
MultinationalEnterprises services or financing, established, or to be
By Supreme Decree 284-68-HC of August established, abroad and that the guarantee is
9th, I968, rules have been established to not in Per.
regulate multinationalenterprises and whose

principal purpose or activity is that of The earnings obtained by such enterprises
serving as a center for the promotion and and by any branch or affliated company for
advise of multinational and extra-territorial operations or transactions in Per will be
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subject to the general income tax system on Agricultural and Cattlemen Associa-

the earnings which are effectively received tion, Chamber of Comnerce and

from its activitiesin the country. Agricultureof the IrrigationCommit-

tee; and,
Tax IncentivesforAgriculturalandCaitleBreed- 7 the duties or taxes assessed on the

ing Activities export of forage and raw material of
The local production of foods, forage and agricultural (farming) origin; except-
raw material ofagriculturalorigin, as well as ing those cases taken into considera-
its internal tradng and its primary process- tionin other articles ofthe law.

ing, enjoy during Io years, national, regional b) Customs release for farming machinery,
or local tax exemptions and also exemption tools and other agricultural equipment
from the following: and pumps, for farming use, provided
a) I. stamp tax, in general; they are not producedor do not conpete

2. stamp tax on the transfer of cotton, with those manufactured in the country

sheep and alpaca wool, referred to in on equal technicalstandards.
article 4 ofLaw I4729, as modified by c) During ten years, exemption from profits
articlezofLaw15zz3; tax (50% for the coast and Ioo% for the

3. stamp tax on credit transactions and Sierra and Selva) for enterprises investing
documents, receipts, pay documents, with the followingpurposes:
cash vouchers and other similar docu- I. in works for improvement of irriga-
ments; tionor its distributionor drainage;

4. the tax established by article 8 ofLaw 2. in works of infrastructure on agri-
I4729, assessed on payroll, for the part culturaland grazjngdevelopments;
to be paid by the employer, according 3. in the mprovement of farming soil
to the stipulations of Law I6338; and and ofmeadows,as well as its defence;

5 the tax on overdrafts created by Law 4. in works of enlargement of the

I3O33, when deemed necessary for cultivatedarea;

agricultural and cattle breeding ac- 5. in the constructionor improvementof
tivities. transportation routes (roads) for agri-

Exceptionsto the exemptions: culturalproducts;
I. incometaxes; 6. in works destined to the conservation

2. the taxes and clans that constitute or industrialtransformationoffarming
muncpal resources and of the De- products;
partmental Corporations for promo- 7. in worksofreforestation;
tion and development. 8. in works ofruralelectrification;and

3. taxes levied in favour of the Banco de 9. in the construction of rural lodgings
FomentoAgropecuariodel Per; for labourers.

4-taxes and charges destined to the d) During IO years, exemption from taxes

Centers of Superior Agricultural In- of the interest on movable capital, and

struction; from stamp tax the finance, granted by
5 those levied in favour of the Cotton private enterprises, for the investment

, .ChamberofPer; specifiedin paragraphc).
6. charges whose product serves for the e) During IO years, natural persons (n-

maintenance and purposes of the dividuals) and/or corporations dedicated
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to the production or primary processing a sum which added to the amount of the
of food products, shall deduct from its profit tax is not less than 4000 of the tax-

profits, further than its expenses, depre- able profit. In tle case of foreign enter-

ciation, etc. authorized by law, IO% of prises, the sum of the profit tax and sur-

its cost of production. Only for the tax should in no case be less than global
excess ofprofits that nay exist remaining rate of the tax to be paid n the country
subject to the payment of said tax and of where the investment originates, if the
the surtax. In case an agriculturalproduct same represents the paymentofthe tax in
is used not as food but for another such country.
purpose, a proportionwill be established B) Ability to extend the annual tate of
regarding the unit of measure to be ap- deductionsor reserves for amortizations.
plied to its sale in order to fx the part C) Abilty to apply the deductions on the
considered as agricultural food product. readjusted value of the assets, when a

f) During two years, exemption from re- fluctuation is produced in the rate ofex-

gistration and stamp taxes fr agricultural change in the local currency which is

enterprisesthatncreasetheir capitalstock. greater than 5% with relation to the
g) Exemption from the excise and registra- currency of the country where the n-

tion taxes on the buying and selling and vestmentoriginated.
mortgaging of loans for land partitions D) Guarantee to the foreign enterprises on

approved by t:he Institute of Agrarian availability of foreign exchange for the
Promotion and Keform provided it does paymentofinvestedcapital, interst, and
not exceed three times the area of the of justified services in the country and
faniliarunit. abroad.

h) The donations and economic contribu- E) Guarantee that there would be no

tions made by natural persons (indivi- discrimination in exchange policy for
duals) or corporations to Experimental the mining investor.
Stations or similar ent:ities, destined to F) Guarantee on the free disposition of the
finance programs for investigation or sale ofits productsand by-products.
technicalnormalizationor pIoducts in the G) Privilege to deduct from profits the
agricultural sector, are free of tax andwill losses suffered during the previous five
be deductible from profits in an amount years.
double that of the amount contributed. H) Ability to invest expiration of theupon

contract term for a period no greater

MiningIndustry than five years, 50% of the profits of
Article 56 of the Mining Code as modifed eachactivity, tax free.
by Law I6892 authorizes the Executive The term for exemptions will be ten year
Power within ro years of the issuance of its to be counted from the date the mining
ruling, or up to May Iotl, I978, to execute activities start operating to which the
contracts wth those concessionaires who pertinentagreementrefers, and it can only be
apply, in order to obtain the .following extended for IO more years in the case that
benefits: due to the diffculties encountered by the
A) Reduction of the profit tax in cases of concessionaires (difficult access to the nines,

Peruvian enterprises and of the surtax in lack of workers, shortage of natural re-

case ofbranchesofforeign enterprises, to sources, decline ofmarket prices, etc.,) they
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are unable, in the view of the Executive These benefits are grnted through contracts

Power, to recover the investmentwithin the entered into with the Government and will

original term. be in effect up to March I9th, I978.

Bendts or the Producton of Petroleum By- II) Those industries which are devoted

Products mainly to the production of fertilizers

I) The production of petroleum by-pro- equal or similar to those processed or

. ducts through the transformation of commercialized by the Corporacin
hydrocarbides, or by-products of the Nacional de Fertilizantes may enjoy ad-

same, as principal raw material which ditionally, through contracts with the

traditionally is not consideredpetroleum Government for a term recorded pre-

refining, as well as the activities of the viously, the followingbenefits:

carbochemical industry whch trans- a) Exemption from the commercialand in-

forms petroleum into raw material of a dustrial profit tax, up to the annual limit

different form, or its by-products, as of8.5% ofthepaid-incapital.
their principal activity, enjoy the fol- b) Total exemption from the import duties

lowing benefits, without affecting those for machinery, equipment, tools and

grantedby the IndustrialPromotionLaw essential spare parts, which the industry
(No. I3Z7o): may require for its installation, enlarge-

a) Freedom from import duties on machin- ment, diversificationor maintenance.

ery, equipment, materials, tools and c) Exemption from the revenue stamp tax

essential accessories the industry may on documents, receipts and vouchers

require fr its installationand production issued by the enterprise fr operations of

process. production, financing or commercializa- '

b) Ability to reinvest up to I0o% of the tion of its products or its financial or ad-

annual profits, tax free, in the enlarge- ninistrative activities in general. This

ment, diversification and maintenance of exemption includes invoices, purchase
ts productivecapacty. documents of contaiaers for'its products

c) Exemption from the revenue stamp tax and of raw materials and materials re-

on the sale ofmanufacturedproducts. quired by the industry for its production.
d) Exemption from the registration and d) Exemption from all income tax on in-

revenue stamp taxes on the incorporation terest or commissions received for credits

of the company and increases of capitai, granted for the purchase of fertilizers or

and issuance of shares and ndustrial the price payment facilities granted to the

bonds,and on the credit documentswhere buyers provided the product is destined
it appearsas acceptor,draweror endorse. for consumption by local agriculture,

e) Exemptionfrom the obligation to advan- and which interest does not exceed IO/o
ce paymentson income tax. annually.

CHAPTER IV

AGREEMENTONTHESUB-REGIONAL bia, Chile, Ecuador, Per, Venezuela. In-

INTEGRATION OF THE ANDEAN GROUP spired in the DeclarationofBogotaand that

(The countries includedare: Bolivia, Colm- of the Presidents of America and based on
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the MontevideoTreaty). Compositionofthe Commission:
One representativefor eachcountrymember.

Objectives: Functionsofthe Commission:
a) accelerationofeconomicdevelopment; a) to formulatethe generalpolicy;
b) facilitation of the participation of the b) to designte the members of the Board

Group in the process foreseen on the and to carry out its instructions, and ap-
MontevideoTreaty; prove thebudget;

c) to convert ALALC in the Common c) approve the rules and arry on the nego-
Market; tiations;

d) to increase the standard of living of the d) to watch the fulfilment of the agreement,
population. The process shall be directed dictate its regulations and approve those
to an equitable distribution of the bene- oftheBord; and
fits. e) to propose the modifcationdeemed con-

venient for the agreement and solve all
Instruments mattersofcommoninterest.
a) joint programming of tle global and The commissionshall have a President elect-

sectoral process of industrialization and ed from the members of the Board by
entering into agreements of complemen- alphabetical order of the countries, which
tationofactivity; appointment shall have the duration of one

b) harmonization of the economic and year. The meetings shall take place three
socialpoliciesand the legislation; times per year, but may be called extraor-

c) liberation of interchange in a more ac- dinarily when called by the President upon
celerated foim than the one existing in the request of the ountresor of the Boards.
ALALC; The decisions shall be adopted by the

d) establishing of a common extemal tariff affirmativevote oftwo thirds ofthe member
that assures subregional margin of pre- countries, wth the exception of the follow-
ference; ng matters:

e) physicalintegration; a) addendum of the agreement, in which
f) canalizationof financial resources outside case it will take place by the two thirds

and within tlie sub-region for necessary witloutnegativevote;
investments in the ntegration b) those relative to the special regime forprogram;
and Ecuador nd Bolivia (addendum II), in

g) programsdestinedto the developmentof which case it shall take place witl two

agricultureand stock rearing. thirds of the affrmtive.votes, provided
one of them be Bolivia or Ecuador; and

Executive Commttee ofthe Agreement c) the unanimous designation of the mem-

Thereare two classes ofcommittees: bers oftheBoard. .-

a) principals;and
b) auxiliaries. Compositionofthe Board:
PrincipalExecutiveCommittees: TheBoard is the TechnicalConmitteeofthe
a) the Mixed Commission (t:he highest Agreement, composed of three members,

council); ad that may be ofany Latin American.country,
b) the Board. with absolute independencein the exerciseof

their functions. .' '

IIO BulletinVol. xxIv, March/marsno. 3, I970



H. DE'LAVALLE VARGAS

Functionsofthe Board: an improvement of their balance of

a) To accomplishand enforce the fulfilment payments and a reductionofthe differen-
ofthe Agreementand the decisions ofthe ce existing betweei their development
Commssion. and'thatofothercountries.

b) Make studies, evaluate the results of the For this purpose they shall coordinate

Agrement, and propose to th Com- their agricultural devlopment and pro-
mission the measures deemed convenient motion plans, establishing adequte in-
for a better fulfilment of the Agreement. frastructure, coordinating economic po-

c) To perform the functions as ermanent licies, determine a Comnon Commercial
secretaryofthe Agreement; to prepare its Policy towardsother countriesand specify
regulations, budget, annual labor pro- methods and techiiques for harmonized
gram, activities and organic structure of planning. Within the termofthreeyears,

functioning, and to report, submitting it and based on the direction of the Com-
to the approvalofthecommission.:

'

mission, the contries shall harmonize

d) To hire and dismiss thepersonnel,promo- their legislation and industrial promotion
te technicalmeetings. and the treatmentofforeigncapital.

The Board shall unanimouslyaddress itselfin Likewise, the Commission shall prpose
all its acts to the Comnission. Its functioning the regime to which the multinational
shallbe permanent. enterprisesshall be subject.

AuxliaryBodies (Committees) b) Industrial Program
Therewill be two committees: . The countries bind themselves to under-

a) The Coisultative Committee composed take a joint participation process of in-
of representatives of the Member Coun- dustrial developmentwith the purpose of
tries, that will maintain a close relation obtaining a major expansion, specializa-
between the Board and the countries, ad- tion and diversifcation of the ndustrial

vising the Board and analysing its pro- production, as well as a maximum

positions. Its opinions shall be submitted utilizationof the resources, the improve-
to the Commission and the Board for

-

ment ofproductivity,the efficient utiliza-
their consideration. tion of the productive factors and the

b) Tle Social ar/d Ecoiomic Committee utilization f the economics of scale.

composedofemploers and employeesof For this purpose, the Commission shall
the member count:ries, in aform which approve Sctoral Programs of Industrial
the Conimissionwillestablish. Development which shall be executed

jointly by the member countries. These

AgreementInstruments programs shall contain everything re-

ferring to sector delimitation, new in-

a) Harmonization f Ecnomic Po- vestments, localization of plants, har-
licies and Coordination.ofthe Dei monizingofpolicies, liberationprograms

velopment Plans and commonexternal tariff etc.

The Agreement establishes that the I.-Existng Industres- in this respect secto-

countries bind themselves to create a ral programs shall be prepared in order

strategy in order to obtain an accelerated to rationalizethe productionand distribu-

development process of their economies, tionofmerchandise.
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2.-Multinatonal Enterprises- The Com- aspects connectedwith this sector.

missions, upon the proposal of the Board
may recommend the establishment of CommercialCompetition:
multinationalenterprises, for the installa- The Commission shall adopt all kinds of
tion, enlargementor complementationof measures to correct or prevent practices that
selected industries,with the purpose of an may distort competition within the sub-
eflcient utilizationoftleenlargedmarket. region.

c) Liberation Program: SaveguardClause:
It has the purpose of eliminating the In this respect the general rules foresee that
claims and restrictions of every kind re- Chapter VI of the Montevideo Treaty shall
garding the mportation of products be followed.
originatingin the territoryofthe member
countries. It shall include all the products, Orign:
and will be automatic and irreversible, in The Commission, with the proposl of the
order to attain its total liberation in Board shall adopt the special rules that may
eleven (I I) years upon the enforcementof be necessary for the qualification of the
the Agreement. The products shall be origin of tle merchandise. These rules shall
classified by groups applying different constitute a dynamic instrument for the
systems for eachgroup. developmentofthesub-region.

d) Common External Tariff PhysicalIntegration:
The countries bind themselves to adopt The member countries shall undertake joint
and apply a Common External Tariff action in order to solve the infrastructure
within the eleven years following the en- problems that may stand in the way of the
forcement of the agreement. Thefor- processofsub-rgionalintegration.
milation and application of tlis tariff This.action shall be carried out by means of
shall be progressivein order to accomplish ntegralprogramsjointlyapplied.
a commonlevelofcharges.

FinancingMatters:

Regimefor AgricultureandStockBreeding Th countres shall coordinate their national
With the purpose ofimprovingthe standard policies regarding fnancing and payment
of living of the rural populat:ion, increasing mtters in order to ease the fulfilmentof the
productivity in agriculture and stock breed- purposes of tle agreement. This coordina-
ing, import substitution, and increasing the tion shall be carried out by means ofcanaliz-
exports, the member countries shall har- ng savings, commercial financing, capital
monize their national policies ar/d will circulation, sub-regional payment clearing-
coordinate the relevant developmentplans in house and rules designed to solve the pro-
order to reach a commonprogram in all the blemsofdouble taxation.
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THE CANADIAN WHITE PAPER:

INTERNATIONALTAX PLANNING

(Part II - Canadian-SourceIncome of Non-residents)1

I. INTRODUCTION due to the high degree of foreign ownership
in, e.g.,theminingand petroleumindustries.8

Waiting for the Canadian tax reform has- Time and space prevent a discussion ofthese
since the I962 appointment of the Carter latter reformshere.
Commissionand its R.eport in 1967-begun Basically, two systems ofnon-resident taxa-

to seem like waiting for Godot. The measur- tion are proposed in the White Paper:. a

ed pace is, however, to be praised rather than favorable one applicable to treaty countries

condemned-especiallywhen set beside the and an unfavorable one in cases where the

whiz-bangUnited States Tax ReformAct of non-resident is from a non-treatycountry or

I969, whose scope is so all-encompassing, jurisdiction. As stated above, the reforms of

yet whose consideration was so rushed. non-resident taxation are not intended to

Taxpayers affected by the Canadian White come into effect fully until I974 or later, to

Paper's reform proposals have been given allow Canada to re-negotiate existing tax

time to refiect, as Beckett's tramps did, as to treaties and expand its network as well.

whether they are being led to the fields or the Nevertheless, the Government has stated

shambles. International companies and in- that it intends to increase dividend with-
vstors have been promised a transitory holding tax to 2500 (fom I5o) as ofJanuary
period lasting until January I, I974, by I, I97I (see section II injia) for non-treaty
wlich date the CanadianGovernmenthopes countries and the capital gains provisions
to have filly implemented the international willapplyas ofa valuationday, whichwill

provisions (Chapter 6, inter alia) of the quite probably be announced on a weekend
WhitePaper. in late 1970. Although the Canadians may

In Part I of this article, the proposals con- need the full period until 1974 to re-negotiate
cerning foreign-sourcencome of Canadians and expand their treaties, corporations and
were discussed. Part II will deal witl the individual investors are already-re-assessing
proposals on Canadian treatment of non- their policies in order not to be left in

residents' Canadian-source income.2 Each

subject will be dealt with in the following * The author is currently ditor of EUROPEAN

order: present taxation; White Paper propo- TAX A T I O N with theInternationalBureau ofFis-

sals; and the problemsraisedby each proposal cal Documentationin Amsterdam.
I. Part I-Foreign Source Income of Canadians

in the context of intemational tax planning. -appeared in the February issue of the BULLE-

Note that not all reformproposalsare within TIN.

the scope of this article, but only those 2. These proposals are contained in the White

drectly afcting non-residents-either in- Paper (hereinafter cited as wp) paras. 6.34-

dividual or corporate-with Canadian- 6.51 and references to White Paper proposals on

non-resident taxation are to these paragraphs,
source ncome. Many measures, though urless specificallynoted.
domestic, affct non-residentsrather severely 3. wp, paras. 5.23-545
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difficulties as early as December:3I, I970. to the extent that they arent taxedunder
*Nowhere is this truer than in the case of ITA, sec. I67;0

foreign, especially United States, parent c) dividends paid by certain foreign
corporations with Canadian subsidiaries. business corporations and foreign busi-
Since the interests here are so substantial, ness (holding) corporations operating
extensiveParliamentaryhearings and consul- public utilities or mining enterprises i
tations are underwayandassumedlythe U.S.- foreigncountries.10

Canadian taxation of corporate and invest- The NR.O investment corporation dividend
ment profits will be at the enterofdebate. exemptionis the only one of these whichhas

realmportance.
II. WITHHOLDING TAX Dividends from wholly-owned subsidiaries

offoreigncorporationsare subject to reduced
A. Dividends rates under certain treaties (e.g. Sweden)1
i) Present Taxation but those with U.S. parents must pay the
The present Canadian non-resident with- normal I5% rate (wth exceptionsfr a) and
holding tax on cash or stock dividends4paid b) above) under ArticleXI (2) oft:he Canada-
or credited(or deemedto be paidor credited) U.S. IncomeTaxTreaty.1a
by a Canadian resident to a non-resident
person (ncluding corporations) is generally 4. Dividends include cash or stock dividends,imposed at a I5o rate on tle gross amount.5 interest on income bonds, certain loans to stock-
Dividends declared, but not paid out, are not holders, payments in lieu of dividends at stock-
taxable. Canada's tax treaties stipulate this holders' direction, payments to stockholders

I5o rate as a maximum, witl minor ex-
otherwise than pursuant to a bona tde business
transaction, etc. See Income Tax Act I952 (here-ceptions, and it is applied in non-treaty inafter cited as ITA), secs. 8I(6), IO6(Ia), 8,

circumstancesas well. I6, IO8(5), inter alia.
A Io% rate applies to dividends paid by a 5. ITA, Sec. IO6(Ia). Cf sec. I39(A).
corporation having a degree of Canadian 6. ITA, sec. Io6(Ia) (b). The definition of and

ownership (25%).6 In addition, such qualifications for degree of Canadian owner-

ship status are complicated and differ for, e.g.,corporations are granted accelerated capital non-resident controlled subsidiaries. See ITA.,
cost allowanceson fixed assets acquiredin tle secs. I39(A) and Regs. 3 Ioo and 3200.
same year. 7. ITA, sec. Io8(I). Cf In Re National Trust, 54

Since this withholding tax is imposed on D.T.C. 33 I.

8. ITA, Sec. IO6(Ib).
gross income, no deductions are allowed7

9 Ibid.
and the 20% dividend tax credt extended to Io. Foreign Business Corporations are special
Canadian resident shareholders is, ofcourse, case companies which are exempted from in-
not applicableto non-residents. come and withholding taxes on foreign source

The major exemptions from withholding investment income under ITA, sec. 7I. They are

to be phased out by I974. See XXIV BULLETIN
tax on dividends received by non-residents

POR INTERNATIONAL fISCAL DOCUMENTA-
nclude: TION, at 59 (February, I970).
a) dividends paid by non-resident-owned II. See Supplementary Service to European Taxa-

(hereinafter NR.O) investnent cor- tion, section C (Sweden). cf Canada-Germany
porations, under certajn conditionss (see IncomeTax Treaty, Art. XVI.

12. The 5% rate ofwithholdingtax on dividends
sectionIII nja); paid by Canadian subsidiaries of u.s. Parents

b) dividends paid by personal corporations was raisedagain to 15% in I96o.
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ii) White Paper Proposals (thus reducing tax on some distributed pro-

The Governmentnotes that Canada's with- fits to rSo) beforehand and thus bring on

holding tax rate on investment income all the complications of bail-outs and

fowing to non-residentsis distinctive in that divdend strips It would seem that non-

-contrary to most countries-it sets a resident shareholders, especially those resi-

standard maximum rate of I5o, tax treaty dent in non-treaty countries, must draw up

or no. To combat tax avoidance-especially dividend and profit allocation programs

through offshore trusts located in tax havens early in I970-or at least before a bill is

-and to enhance Canada's bargaining ntroduced and valuation day is sprung
stance in negotiation of tax treaties, the (in late I970).
Government intends to raise the non- Offshore trusts, holding companies arid
resident withholding tax in non-treaty other avoidance devices have been given fair
circunstancesto z5o, effective for dividends notice that Canadian-source dividend, n-
declared after January I, I974.18 The gen- terest and royalty payments will be subject
erally effective treaty rate of I5o would be to the 25o rate in addition to the passive
retainedand adopted in new treaties. ncome tax net, discussed earlier.le One

After the White Paper was made public, must note, however, that the United King-
Canadian Finance Department officials are dom's 4I.25o dividendwithholdingrate (in
reported to have indicated their intention to non-treaty cases) has not seemed to reduce
retain the reduced rate of Ioo on dividends the number or complexity of the offshore
from companieswith a degree ofCanadian schemes of tax avoidance there. Tle White

ownership paid to shareholders in treaty Paper's major weakness, in my view, is its

countries (i.e. normally applying the 15o over-emphasis on loophole closing and

rate); in non-treaty countries, ths reduced equity-at the same time giving short (or
rate would apply, but at a 20/o rate (vs. 25o no) shrift to the investment and practical
otherwise).14 business implications of its unfortunately

vague proposals. In terms of dividends, the

iii) Comment problem of U.S.-Canadian, parent-sub di-
The White Paper proposals on non-resident vidend and interest fows is not even men-

dividend withholding tax are rather general tioned. Note that these fows have often

and, of course, many questions of detail are been the largest single variable in Canada's
thus raised. For example,will the exemptions balance ofpayments and have been increas-
for NROand personalcorporationdividends ing of late.17 What could be the effect, for
be retained What of foreign parent-Cana-
dian subsidiary dividends Assumedly, such I3. For other categories of investment income,
problens will out in the coning debate and January I, I97I would be the effectivedate, with

negotiations. A few problems that will arise exceptions(see section II C inra). The 250/0 rate is
to

are related to the tax reform as a whole- specifically intended approximate those of the
u.s. (30o) andu.K. (4I.25o) in non-treaty cases.

especially adoption of a capital gains tax. If I4 Canadian Tax Foundation, Tax Memo:

foreign corporate holders of substantial White Paper on Tax Reform, at 7I (November,
participations are to be taxed-on sale and I969). Cf ITA, secs. Io6(Ia) and I39(A)-

I5. wp, paras. 3.36, etseq.at five year revaluationintervals5- at pro- I6. See BULLETIN,note I supra, at 37.
gressive or corporate rates, will there be

I7. See J.P. WILLIAMSON, TAXATION OP U.S.

pressure to declare substantial dividends PRIVATB INVEST.MENTIN CANADA, at 2 (I963).
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example, of the Ioo rate for corporations ii) White Paper Proposals
with a degree of Canadian ownership The present I5% withholding tax on in-

being extended to subs less than 25/o owned terest payments (and on all other categories
by U.S. shareholders Practically speaking, of income subject to the tax)l9 to non-

dividendspaid to non-residentsup to January resdents would be raised to 25% as of
I, I974 will not be affected directly by the January I, I97I with several important
changed rates (Io-IS-ZO or 25%) but must exceptions, including retention of the I5o
take nto account the effect of capital gains rate in existing treaties. In non-treaty cases,
tax introduction-possiblyas early as I97O. the increased rate would be postponed until
The possibility of pre-emptory dividend January I, I974 (assumedly, for instalnents
declarations in many cases (especially for payable afer that date) for interest (rents and
presently exempt NROs, etc.) is great since royalty payments) on obligations arising
the withlolding rates will either stay put or out of agreements in writing concluded bejore
rise and apparentlynone will fall. the date on which this White Paper is published

(i.e. November 7, 1969). For bonds or other
B. Interest obligations held by residents whose coun-

i) Present Taxation tries' treaties with Canada limit withholding
Interest paid or credited by a Canadian tax to I5o, that rate will be retained on

debtor to a non-resident is generally subject arm's length nterest payments on obliga-
to the ISo withholdng tax rate when such tions issued before January I, I974. Finally
interest becomes payable.18 Payments in lieu presently exempt nterest wil1 retain that status

of interest and payments of capital and in- until January I, I974, after whch nterest
come combinedto non-residentsare similarly paid on obligations held by treaty country
taxed at the I 5o rate on the (deemed) in- recipientsonly will so qualify.
terestportion.
Many interest payments are exempted from ii) Comment
the I5o nonresident withholding tax, in- For treaty country recipients of Canadian-
cluding, inter alia: source nterest, the I5o withholding rate

nterest payable by a NILO investment will be unchanged, the only note being the-

corporation; Government's utterance of the much-
interest payable on bonds of the Canadian feared arm's length caveat. ITA, section-

Governnent(or guaranteedby it); I39 already applies an arm's length stand-
- interest payable on certain Government, ard to all transactions and the I5o non-

Provincialor municipalbonds, educational resident withholding tax is specifcally im-
nstitutions and quasi-governmental cor- posed on the amount ofbenefit from a non-

porations, issued after April I6, I966; conforming transaction. How the Govern-
- interest payable, under certain conditions, ment can improve on ths, apart from stiffr

in a non-Canadian currency to a person enforcement,isquestionable-especially since
dealt with at arm's lngth by the an unrebuttable presumption exists that
debtor; and related companies and persons cannot deal at

- interest payable to non-resident (exempt) arm's length.
pension trusts, charitable, and similar
institutions under certifcateofexemption I8. ITA, SeC. I06(I)(b).

. under ITA, section I6 (I) (b) (iv). I9. See section II C ifa
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For non-treaty recipients of nterest pay- an arm's length standardapplies to the fixing
ments, the situation is a little puzzling. Ap- of the gross amount of such payments and

parently the Government ntends to retain no expensesmay be deducted.

t:he I5% rate on debt obligations issued A previouslydoubtfularea is thedefinitionof

before November 7, I969 but only for pay- royalty payments to non-residents upon

ments thereon up to January I, 1974. The which 15% withholding tax may be mpos-
big questionhereis what effectthisprovision ed. Payments to U.S. corporations for the

would have on Canadian companies' ability use ofdress designs, trademarks and know.

to raise loan capital abroad. Limited to rais- how have been the subject of adverse

ing debt capital in (and paying interest to) court decisions in this regard. The Canada-

onl treaty countries, Canadian companies U.K. Income Tax Treaty ncorporated a

might well find themselves partially cut off new, broadened definiton of royalties
from the international capital market (e.g. which now include payments for the use of

Switzerland, Luxembourg). International know-how such as information con-

financial companes are no strangers to cering industrial, commercial or scientific

Canadiansbut their use might become well- experience.21 This new defntion of

nigh obligatory ifCanada moves even closer rents, royalties and similar payments has.

to the restrictiveU.S. policyon nterest. been incorporated in ITA, sec. IO6 (I) (d), as

In terms ofinterest exemptions, the Govern- amended, and applies to all such payments

ment lightly brushesover the continuationof to non-residentsafter October22, I968.

present exemptions. The NRO interest

exemption is discussed separately (section III i i) White Paper Proposais
inra) due to its importance, especially to The same treatment appled to nterest is put

U.S. parents. The other exemptions of forward for rents, royalties and all other:

nterest payable to non-residents, listed in categories of ncome subject to the non-,

i) above, will apparently be retained-not residentwithholdingtax.Inother
' words, the

surprising when one notes that the Federal treaty country recipient will be liable to the

Government and its Provinces and munici- x5% rate and the non-treaty country recip-

palties are the main beneficiaries thereof ient to the 25% rate as of January I, 197I

They reduce the cost of Government bor- (with postponement of the 25% rate until

rwing in, e.g., the U.S. I974 on payments contracted befre No-

vember 7, I969).
C. Royalties, Rents, Management Fees (and
Other Payments) Subject to Non-resident ii) Comment

WithholdingTax The non-residentwithholdingtax of I5o on

i) Present Taxation
The generalrule is that each Canadianpayor

20. ITA, sec. IO6 generally. Reduced rates apply
to motion picture rents and royalties (IO%).

must withhold I5% tax on the gross amount Special provisions apply to NR0 investment

of payments or credits (actual or deemed) to corporations.See ITA, secs IO6(9) and IO8.

non-residents in the frm of, nter alia, 2I. Canada-United Kingdom Income Tax

nanagement fes, dividends, interest, rents, Treaty, Art. II.Cf. ITA, sec. Io6 (I) (d), as

royalties (ncluding timber royalties), estate
amended by I968-69, c. 44, S. 29 (I). See J.
Crystal, The Curious Nature of Know-How,

and trust incme, alimony, income from XXIII BULLETIN FOR INTERNATIONALFISCAL

doingbusiness in Canada, etc.zo Generally, DOCUMENTATION,at 73 (Feb. I969).
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specifed payments (ITA, sec. Io6) is broadly NRO'sprincial business may not be lending
drawn and its lack of distinction as to the or dealing in bonds, shares, debentures,
country of residence of payees is now to be mortgages and similar property. Nor may
ended. From I974 or so, companies and over Io% of its gross receipts be derived
indviduals resident in non-treaty countries from rents or charter-party fees. If all these
will find themselves at a distinct disadvanta- conditions are met, NROs are taxed, by
ge. They will be obliged to locate in treaty election, at a special i5o rate and may
countries-mostofwhichhave treatieswhich distribute dividends (under certain condi-
impose prohibitive taxes on repatriated in- tions) and interest free of further tax

come-pay the 250 rate, or try to employ (i.e. no 15% non-resident wtlholding tax).
the ratherlimitedexemptions.Two examples They may not deduct interest paid on their
ofentities which wlled it hardest to adjust corporate debt,24 nor are they entitled to
to the new system are patent holding com- foreign tax credit (although they may deduct
panies and offshore trusts22-normally esta- foreign taxes in computingincome).
blished in tax havens. The Government's NROs are flexible corporationswhose main
ain seems to be to elminate such anomalies use has been as holdng companies for in-
and force Canadian-source income to be vestors n Canadian (and in certain instances
paid directly to non-residents and taxed at American) securities. However, NROs have
the I5% rate. That this commendable airn also been used as a tax-avoidance device by
will cause hardship to non-treaty and off- foreign companiesoperating in Canada. The
shore enterprises seems to be the small price typical setup is for a foreign company to
to be paid for the fact that the great plurality incorporate a NRO and contribute to it a

of nternational transactions will be un- large sum jn cash (say $ 5 million). The
affected. The only faw in this logic is that NRO proceeds to set up an operating
Canada presently has treaties with only 15 subsidiary in Canada to which it contributes
countries (almost all developed). Unless the a nominal value of property (say $ 50) n
treaty network is greatly expanded-which return for its shares. It then loans the original
seems unlikely-the less-developed coun- parent company's $ 5 million to the operat-
tries, especially in South America,will surfer ing subsidiary. The subsidiary pays the
for the sins ofthe tax haven users. The fate of normal corporate income tax at 50o but
special provisions for rents, royalties, etc. in, considerably reduces its taxable income by
e.g., the Canada-Germany treaty is also at deducting the interest payments on the
stake. NRO loan. This nterest deduction is the

III. NON-RESIDENT-OWNED INVEST- 22. Pre-I949 Canadian resident trusts with non-

MENT CORPORATIONS(NROS) resident beneficiaries are a special case and no

ircentive to set up Canadian trusts seems to exist

) Present Taxation for most non-residents.
23. ITA, secs. 70, I06 (I) (b), I39 (I) (aa), IO8

Non-resident-owned investnent corpora- (2a) and Kegs. 500, 5oI, 5o2, 2ooo and 2002.

tions3 (hereinafter NROs) are Canadian- 24. In Peninsular Investments Ltd., 63 D.T.C.

ncorporatedentities,at least 95%beneficially I I49, a NRO's interest payments on a bank loan
owned (equity and debt) by non-resdents, used to purchase investments were held not

deductible since the loan was deemed to comeand whose income is derived from trading within the meaning of other indebtedness inand dealing in investments. However, a ITA, sec. 70 (I)
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key to the tax-saving scheme. The NRO, thin capitalizationblock if the 15% income

meanwhle, pays only the special I5% in- tax rate is retained in the case ofNROs with

come tax and repatriatesprofits to its foreign treaty country shareholders. Again, no date

parent, withholding tax-free. Had the NRO is set for this increase but January I, I974 has

not been placed as an intermediary,the oper- been indicated for relatedproposals.
ating subsidiary could not artificially reduce While these evasion questions are episte-

profits (by deducting nterest payments to mologically interesting, a more pointed one

the NRO) and also would face double taxa- concerns the future of NILOs as investment

tion on income distributed to its foreign holding companes (i.e. Gonduits). One

parent (50% corporateand I5% non-resident could cite several non-treaty country (e.g.
withholdingtax). Switzerland)parents who must be worryng

about their Canadian NIO children. The

ii) White Paper Proposals efect of the proposals on the flow of n-

The Governnent is, of course, quite aware vestment into the Canadian and U.S. stock

of such' abuses of NKOs and proposes tWo markets through NROs is bound to be

correctivemeasures: substantial, especially since the Government

a) increase ofthe special I5% income tax on continues to (conversely) favor direct port-

NROs to 25% to match the rate of the folio nvestment in its non-resident capital
non-residentwithholdingtax; and gains proposals.25 Canada must balance the

b) restrct the deductiblityof non-arm's- value of stemming tax evasion through
length interest in cases where the share- NROs against the loss of foreign investment

holder debt/equity ratio exceeds 3 to I capital the 25% rate would imply. Alter-

(on this thin-capitalization rule see natively, nvestment trusts (offshore variety)
section IV ina). could become alternatives for portfolio

investmentbut the Governmenthas avoided

iii) Comment discussing plans for these very complicated
One ofthe reasons NROs have been used to devices.
reduce Canadian tax is that the normal
overall burden on repatriated profits of IV. THIN CAPITALIZATION

Canadian subsidiaries amounts to 57.25%
(50% corporateand I5% withholdingtax)- i) Present Taxation

higher than, e.g.U.S, domestic rates. The Canadian tax law mposes minimum

problems that result are normally in the area restraints upon debt/equity ratios in terms of

of U.S. (or U.K., etc.) foreign tax credit, both incorporation and operation. The

with small percentages of Canadian tax not White Paper cites examples of companies
capable of being set-oft against the parent's being set up with nominal share capital
domestic tax liability. It is not stated in the ($ 3) and excessive debt capital. Unlike

White Paper that the 25% rate wll apply to the U.S., whch mposes a 3 to I debt/equity
NROs owned (95%) by persons or corpora- ratio26 as a general rule, Canada allows for-

tions in non-treaty countries only, but this eign corporations to substantially reduce the

would seem to follow ifthe reformsare to be
consistent. A question remains, however,

25 See sectionVnfa.
especially re: the U.S., where NILO parent 26. See WILLIAMS ON, note I7 supra, at 35, et

corporations would only be effected by the seq.
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50o0 corporate tax rate by investing mainly Canada already has a provision which raises
in the form ofloans to subsidiaries in Canada. an irrebuttble presumption that related
The sub may then deduct interest remitted persons and corporations cannot deal at,
from business profits and pay only I5% arm's length with one another. Why this
withholding tax on interest paid to, e.g., a caveat has not been used more frequently to
non-residentparentor a NR.O. The abuse of deal with the thin-capitalizationproblem in
this tax-saving device by NROs (see above) Canada is puzzling. The forcing of foreign
led the Government to propose restrictions companies to invest iia Canada in the form
on such interestand debt/equitydevices. of equity, rather than debt, capital'will be a

difficult step. If the US. corporate tax rate is
fi) White Paper Proposals lowered, as has been proposed, and the use
The Governmentproposes the adoptionofa of interest deductions to reduce Canadian
thin-capitalizationrule, i.e. a 3 to I debt/ tax is curtailed, non-resident companies will
equity ratio. It indicates some flexibilitywill have to either resort to new devices or hope
be requiredbut the statement is left at that. the re-negotiated treaties deal with tle

problemofun-creditableCanadian taxes.
ii) Comment
Dr. Huiskamp has noted, in his February V. CAPITAL GAINS

BULLETIN editorial, that the thn-
cpitalization problem has defied solution i) Present Taxation
ia the nternational tax area. The Canadian Capital gains are not presently taxable in
solution is rather rough and ready and the Canada where th gain was made on the
American experience shows that exceptions realization of an investment rather than in
will be necessary. The obvous examples are the carrying on ofa business or an adventure
investmentcompaniesand banks which often in the nature of a trade.28 A common

operate on higher debt/equity ratios i misconception is that gains from the sale,
order to compete. Ironically enough it is exchange or liquidation of capital assets

exactly these types offinancialor investment (stock, real propert, etc.) are completely
companies' abuse of the debt/equity ratio exempt from Canadian income tax. On the
that brought on the 3 to I rule proposal. The contrary, a long history of case law and
resultshould be interesting. Income Tax Department practice has
Interest payments from subsidiaries to brought such gains within the ITA's de-
parents are often made in excessive amounts fnition of income (and thus taxable at
to stimulatecash lows or at excessve rates in progressive or corporate tax rates) where
order to take advantage of interest deduc- speculative9 or profit-making intent is
tions (vs. dividends, normally not deduct- proven.
ible). A recent Dutch case held that a sub had The most frequent cases have involved the
to add 5o to ts income when it granted an sale of land. Next in frequency have been
interest-free loan to its parent corporation,27

Such drastic measures are often deemed 27. See IO EUROPEANTAXATIONII/I (February,
necessary in order to enfrce the arm's I97O).
length transaction rule, whose application to

28. Cali/ornian Copper Syndicate v. Harris, (i904)
T.C. I59.related companies is so often necessary. In
29. See Constant, 58 D.T.C. IIOO; 157.159 St

this regard it should be noted again that Paul Street, 58 D.T.c. 66I.
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cases where capital gains were deemed in- In regard to non-residents,these sane general
come in the hands of dealers, brokers or rules apply but may be varied by tax treat.
insides whose course of conduct (even in For example, Article ViII of the Canada-
isolated transactions) was such that a spe- U.S. Income Tax Treatyal states that gains
culative intent or carrying on a business in derived from the sale or exchange of capital
the particular assets was proven. Rather than assets within one country by a resident,
ruck tlrough the cases one by one, a list of corporation or other entity of the other, are

the tests distinguishing capital gains from exempt from tax by the other provided no

incomein Canadafollows: permanent establishment is maintained

a) intent-nvestmentor resale at a profit, as there. Compare the Canada-U.K. treaty,
shownby the whole courseofconduct; Article I2, which grants the same exemption

b) a corporation's objects, as set out i its but whose wording is broader-taxinggais
charter of incorporationor letters patent; from movable property which forms part

c) dealing in assets closely connected with of the business property of a permanent
the taxpayer's business; establishment or whch pertans to a fixed

d) number and frequency of transactions base for professinal services. Capital
(including isolated transactions where gains other than those specified in Article I2

other factors prove speculative intent); are taxable only in the country where the

e) nature ofthe asset (e.g. stock-in-trade) or alienatingperson is resident.

transaction (e.g. no income produced Capital losses are, of course, not deductible
before resale). in Canada in computing either taxable

A distinction is made in the courts between business income or income from other
conversion of fixed capital (i.e. held for the sources. For corportions, however, net

production of ncome and often converted capital lossesare included in computng
into stock-n-trade) and circulating capital undistributed income on hand for purposes

(i.. held for sale in the normal course of of determining liability of shareholders to

business) with only sales or exchanges of the dividend tax, e.g. on payment of stock
latter taxed as income. dividerids, redctions of capital r liquida-
Depreciable' asets are subject to special tions, or conversion of common shares to

statutoryrules for reptureof excess depre- preferredshares or debt obligations.
ciationand a limit on dereciable captal cost

equal to the original capital cost of the ii) White Paper Prpoals
'transferor. The capital gains tax proposals relating to

In terms of securities, the Income Tax non-residents differ significantly from those

Departmeit has been less striCt in imposing applicable to Canadians.a2 Non-residents

tax, while continuing to appl the test of would be taxed-the rates are rot stated-
investment vs. speculative intent. The De-

partment has taxed only capital gains from
securities in the hands oftaxpayersconnected 3o Greer, 67D.T.C. 227.
witl the securities business iff. some way. 3I. Se also u.s. Rev. R.eg. 519.11o. Cf
Thus, stockbrokers, dealers, underwriting William E. Adams, 46 T.c. 249 (u.s. nonresident

firms, lawyers and others with,. e.g., n- alien not entitled to treaty exemption on capital
gains earned in the u.s., though he had con-

sider knowledgehave been taxed on capital current Canadianresidence).
gains deemed income in a series ofcases.8 32. See.wP, Chapter 3 generally.
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on gains from the sale of closely-held Cana- iii) Comment
dian corporations, real property, partnership The vagueness of the Canadian proposals is
interests and branch assets in Canada. In especially evident in the capital gains area.

terms of widely-held Canadian corporation Little can be said in terms of tax planning
shares, only sales from a substantial interest until the capital gains White Paper is

(2500 or more) by a non-resident would be published. The first order ofbusiness will be
taxed. For sales by non-residents of closely- re-negotiationof tax treaties, especially those
held shares, responsibilitywouldbe placedon which currently forbid taxation of foreig-
the purchaser to ensure payment of capital ners' Canadian-source capital gains in the
gains tax by requiring certificates of com- absence of a permanent establislment (see
pliance for such transactions. U.S. treaty, Art. VIII and U.K. treaty, Art.
The Governmentaims to favor portfolio in- I2). The effecton investmentin the Canadian
vestment over capital participations in wide- stock market-especiallyifthe5 year revalua-
ly-heldCanadiancorporations,but the reason tion-taxation rule is imposed on non-

given is that to tax small lot (under 250!) residents-couldbe staggering, although the
sales wouldbe impracticable.It is not ndicat- Governmentbrushes this aside rather casual-
ed whether the taxation of of gains and ly. As with past Canadian tax reforms, the
deduction of of losses on widely-held thin line between favoring Canadian do-
company shares (as is proposed for Canadian mestic investment vs. discouraging foreign
residentshareholders)wouldapply to foreign capital (especially participations vs. portfolio
investors. Assumedly, progressive rates on investment) is often blurred if not bluntly
individuals and a 5000 rate for corporations crossed. A number of delicate questions will
would apply to foreigners but the rate for arise for foreign corporate and individual
Canadian corporations is specificallypropos- share and security holders of Ca:nadian
ed to be 33ro. The 5 year revaluation rule corporations. Among these are:

(i.e. taxation of a deemed capital gain (or - Will the capital gains tax (especially that
deduction of loss) on the increase (or on 5 year revaluations)be creditableagainst
decrease) in value at 5 year ntervals) would foreign tax

apparently apply to non-resident-heldshares -Will corporate re-organizations involv-
ofwidely-heldCanadiancorporations,where ing, eg., U.S. subsidiaries in Canada quali-
the foreign shareholder owns 2500 or more fy for rollover relief, where there is ashare
of the capital. This is not specifically stated, for share exchange
nor are the rates oftax, but it s statedearlier38 - Will the certificate of compliance
that shares of foreign corporations would procedure cause undue delays (for audits,
not be subject to the 5 year rule-obviously etc.) in closing security transactions
becauseofimpracticality. - What capital gains tax rates will apply to

The capital gains tax proposals will, of each type oftransaction
course, require re-negotiationof tax treaties - How will foreign trusts, NROs, invest-

(especially the U.S. and U.K. treaties) in ment entities and other devices for n-
order to authorize taxation ofnon-residents' vestment in Canadian securities be taxed
Canadian-source capital gains. In addition, on capitalgains
the vagueness of the present proposals is - What will be the precise requirements for
expected to be cleared up by a follow-up
WhitePaperon capitalgains. 33 wp, paras. 3.32 etseq.
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qualification for the favored wdely- available for wthdrawal from Canada.84

held corporation status, and what Ths is generally in line with the I5% non-

effect will foreign ownership have on this resident withaolding tax on dividends, etc.

determination fowing from Canadian subsidiaries to non-

Some practical planning must be done by residentshareholders.

foreign shareholders in I970-i.e. before the
threatened valuation day arrives (and ii) White Paper Proposals
from which unknown date the securites' The Government proposes to ncrease the

value for capital gains tax purposes will be I5% rate to 25% in non-treaty circumstan-

set). The most vital point is that only in- ces, in line with the in'crease in non-resident

creases or decreases in market value ater withholding tax on dividends, etc. As-

valuation day will be taken nto account in sumedly, the I5o rate would continue to

calculating capital gains or losses. Thus apply in treatycircumstances.

excessive or artificial loss in market value The calculation ofprofits available for with-

between now and valuation day would be drawal presently contains a deduction for

especially damaging. With the U.S. and profits invested in depreciable assets and

Canadian stock markets still in the doldrums land. This deduction would be altered to

at the time ofthis writing, a good possibility take into account the full depreciation of
of artiicially low cost bases come valuation such assets and a working capital deduction

day arises under the present proposal. For wouldbe added.

example, a share bought in I968 for $ Ioo

which drops to $ 80 market value in mid- iii) Comment

I97o (e.g. at valuation day) and later rises to The 2500 rate would obviously discriminate

$Izo at tine of sale would result in a capital against non-treaty corporations with Cana-

gains tax on $ 40 gain, while the actual gain dian branches (these are, admittedly few).
wouldonly be $ 20. Obviously,a rights issue Ths would require ether conversion of
would be, at this point, a particularly dan- operations to subsidiary form or similar

gerous undertaking (excuse the pun). As- adjustmentssince it cannot be expected that

sumedly, some transitional rules are in order Canadawill sign new treaties with all the less

and many questions are left unanswered in developed countries, tax havens, Switzer-

the capital gains area of the White Paper. A land, etc. The alteration of the depreciation
good deal ofre-assessment of portfolios and deduction would allow for, assumedly, land

particpations is already under way but the depreciaton to be taken into account in tle

vagueness of the proposals prevents further calculation ofprofits to be withdrawn since

specificconment. it is the major exception currently. Again
assumedly, the workingcapital (appropriated

VI. BRANCH PROFITS TAX for investment in branches' depreciable as-

sets) deductionwould be ntegrated with the

i) Present Taxation deduction for the assets' depreciation itself.

Foreign corporations doing business in

Canada through branches are taxable at a

special I5% rate on net after-tax profits 34. ITA, sec. IIO.
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**** ARTICLES ****

PAULO DE PITTA E CUNHA*:

TAXATION OF ROYALTIES IN PORTUGAL

INTRODUCTION the simple granting of a licence to exploit
The present paper, prepared in the summer ndustrialinventions.
of I969, describes the system of taxation of

royalties then in force in Portugaland analy- 2. Royalties therefore comprise two large
ses the possible solutions to the problems in- groups: those related to copyrights of
volved with a view to establishing a more literary or artistic work, which we shall call

appropriatetax regime in this field. intellectual royalties; and those related to

On 3otb December I969, a tax law was nventions and other aspects of the field of

promulgated, in which, as is observed in the ndustrialproperty,which we shall designate
fnal note, one of these solutions has been ndustrialroyaltes-insome cases, taking the

adopted. form of technical assistance payments.
For tax purposes, royaltiesare considerednot

I. In Art. I2 of the intemational agreement to include variable or fixed payments for the
signed between Portugal and the United exploitation or the concession of the ex-

Kingdom for the avoidance of double taxa- ploitationofmineral deposits and other sub-
tion with respect to taxes on ncome-the soil resources (mineral royalties): this is the
first of a series of bilateral agreements typical case of the so-called concession

recently negotiated in this field-the defni- rights paid by oil prospection companies
tion contained in the similar provision ofthe operating in Portugal, which are the subject
O.E.C.D.Model Conventionhas been close- ofspeciallegislation.
ly followed, and a distinction is made be-
tween two fundamental types of royalties: 3. Portuguese law has several important
those concerned with copyrights connected lacunas as regards the taxation of royalties.
with ntellectual property (literary and Royalties related to copyrights and to rights
artistic), and those related to ndustrial concerning the concession or temporary

property-embracingthe wide sector of so- transfer ofpatents ofinvention, exploitation
called invention ideas (which involves licences, industrial designs and models, trade

patents, trade marks, designs, models, plans, marks, names and nsignia of establishments,
secret formulae and processes and informa- processes for the manufacture or conserva-

tion concerning acquired experience, which tion ofproducts, and akin, are subject to the
make up part of the much discussed concept proessional tax when they are received by
of know-how, identified by some with individual residents (this obligation being
special knowledge, by others with tech- extended to cover non-residents,but only in

nical knowledgeand experenceand by still the case of income concerning property
others with secret processesand formulae), registration or equivalent formalities carried
and also touching on the field of the opera- out in Portugal). The remunerations in

tion of industrial, commercialor scientific

equipment, in which income arises nore *The author is Lecturerin Economics, Faculty of
from the hiring out of material than from Law, UniversityofLisbon.
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TAXATION OF ROYALTIES IN PORTUGAL

question have been considered labour in- the following treatment of royalties: royal-
come in order, on the one hand, not to let ties of whatever source are taxed should the
them escape taxation and, on the other, to companieshave their domicile,main office or

grant them, as stated in the preamble of the effective managementin Portugal; tax is also
ProfessionalTax Code, the double advant- leviedon royalties imputedto the permanent
age ofa high exemptionand a low rate in tle representation or commercial or ndustrial
first brackets. By the normalmechanismof installations existent in Portugal and be-
the Portuguese tax system, the tax-payers- longing to companies with domicile, main
individuals benefiting from copyrights and office or effectivemanagementabroad.
the rights concerning temporary concession With regard to those individuals and legal
of patents, etc.-are also subjected to com- persons who are not corporations but are

plementarytax. tax-payers of Group A, only royalties pro-
duced in Portugal are taxable when they

4. However, the royalties which, due to the have their domicile or main ofice in Portu-
sums involved, take on real economico- gal; when they have their domicile or main
financial importance are those received by office abroad, but permanent representation
companies.. Since no tax on company n- in Portugal, the above mentionedsystem for
come exists in Portugal, the tax regime to corporationsis appliedto tlem.
which these royalties are subjected arises Depending on whether they are individuals
from the rules of the industrial tax, which is or legal persons (regardless of whether they
leviedon all individualsor legal personswho are corporations), those subject to comple-
carry on any commercial or ndustrial mentary tax are included in Group A or

activityin Portugal. GroupB ofthe same tax.

It happens that within the scope ofthis tax, it
is only in Group A, which comprises the 6. From the examnationoftax legislationin
largest firms, that the real amount of income force in Portugal as regards royalties, it can

receved is of mportance in determining the be inferred that there is no taxation on

tax base (n Groups B and C, the tax is royalties mputed to activities carried on in
levied on presumed or normal earnjngs, in Portugal and paid to entities who have their
accordance with certain criteria). Since tax- donicile, main office or effective manage-
able profits consist of the difference between ment abroad and without permanent re-

all earnings or gains received during the presentation or commercial or industrial in-
fnancial year in question and the costs or stallations in Portugal(or, to use the language
losses t:hat are mputed to the sanie year, of intemational agreements dealing with
royalties received, integrated into the n- double taxation, without a permanent
comeofindustrialand other sinilarproperty, establishmentin Portugal).
are included in the computation of earnings

I. The Portugueseincome tax system is made upor gains-just as royalties paid to third of several partial taxes-among which are the
parties are included aong the expenses tlat profssional tax, the industrial tax and the
must be borne to obtain the earnings or gans capital tax, levied on income from labour,
subject to tax. commerce and industry and capital investments,

respectively-corrected by a personal surtax

(complementary tax). See The Portuguese Tax
5. The rules in force in Poftugal as to the System in this Bulletin, No. 7/8, July/Augustterritorial scope of the industrial tax imply I966, p. 265 et seq.
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This situation would not be particularly bilateral agreements aimed at preventing
serious ifPortugal, thanks to its ntermediate double taxation.

degree of economic development, were not

to figure among the countries that are net 8. The Model Convention adopted by the

capital importers. Firms set up in Portugal, O.E.C.D., which those agreements have
sometimes based on Portuguese capital, basically followed, provides that royalties
other tines through resort, on a larger or should be taxed by the country ofresidence
smaller scale, to foreigncapital (maximum From the point ofview of countries such as

through the formation of subsidiaries), are Portugal, Spain and Greece, this rule seems

heavily dependent on foreign countries as to be disadvantageous, and thus the special
regards patents of inventions, trade marks, derogation granted in the project of the

designs, models, etc. The technological gap O.E.C.D. Tax Committee to these coun-

that still exists leads one to conclude that the tries, which are not considered to be in a

flow of royalties paid by firms active in position to be able to renounceall taxation at

Portugalto entities domiciledabroadmust be source as regards royalties orginatng in

far greater than the flow of corresponding their territory and paid to persons residentiin

paymentsoriginatingabroad. another State. That Model Convention,
On the otherhand,the pufing up ofroyalties in any case, suffers from the drawbacks of

paid by a Portuguese subsidiary to the every scheme conceived to be put into

parent company domiciled abroad-and practice between countrieswith substantially
comfortably free from any territorial con- similar levels of development: transposed to

nectons that might directly subject it to the the plane of relations between a highly in-

Portuguese tax-collector-is an easy way to dustralisedcountryand a less developedone,

increase expenses and, consequently, reduce i.e., between a capital exporting country and

or elininate taxable profits for industrial tax a capital inporting one, it can lead to situa-

purposes. tions in which the right to tax falls syste-

maticallyon the former and the renunciation

7. An examination of the solutions adopted of taxation hangs permanently above the
in this field in te legislation of a large latter.
number ofEuropean countries shows that in It would appear that the compromise that
most cases royalties paid to foreign compa- was reached (Portugal, Spain and Greece

nies (this term is taken to mean companies accepting to limit tle tax rate at source to a

thathavenot even a permanentestablishment maximum of 5% on gross royalties, in ex-

in the country in question) are also subject change for recognition, on the part of the
to tax in the country of source of income, other countries, of this right oflimited taxa-

although in accordance with a different tion), benefiting in a very modest way the

system than that in force when the bene- nucleus ofless developedcountries, does not

ficiary of the royalties is a national company completely eliminate the inequality iiherent

(we are only referring to royalties for the in the schemeofthestandardagreement.
exploitation of patents, the only kind for The above mentioned rule of the O.E.C.D.

whichrelativelyrecentdata are available). ModelConventionisnotapplicableincasesof

In many cases, however, the provisions of royalties mputed to a permanent establish-
internal tax legislation in this field have been ment belonging to a companyoperated by a

surpassed by international rules contained in beneficiary resident abroad-cases in which
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there is no renunciation of taxation on the income from abroad and the simple accept-
part ofthesourcecountry. ance of the tax paid abroad as a deduction

from taxable ncome, and the intermediary
9- The intention to ntroduce taxation on points being the application of special
royalties imputed to activities carried on in reduced rates to income from abroadand the
Portugal and pad to entities without domi- deduction of the tax to be paid from the
cile, main office, effective management or amount of tax bome i the country of
even stable establishmentin Portugalshould, source (tax credit method).
however, be temperedby the desire to avoid
creating a serious motive for discouraging II. In the field of royalties, the exemption
the mportation of foreign capital and, in system, which s equivalent to full recogni-
particular, the introduction into this country tion of the taxation levied in the country of
of advanced technology from more in- origin of the ncome, has been adopted by
dustrialisednations. just a few countries, and only for cases in

It is true that taxation is just one ofmany which the royalties have been received
factors in the decision of the nvestors of through a permanentestablishmentacting in
ndustrialsed countries: the creation and the countryofsource(this is what is provided
maintenanceofa complexpolitico-economic in French and Italian tax legislation). The
climate propitious to external nvestments methods most often adopted are the simple
takes on a fundamental importance. It is no deduction, as an expense, of the tax paid
less true that even in the field of taxation it- abroad in the calculation of the tax base
self it is possible to create icentives capable (Belgian, Dutch, French-as regards royal-
ofpartially off-setting the disadvantagesthat ties obtained otherwise than through a

might be introduced. But the need for permanent establshment in the country of
mantainingconditions that are attractive for source-Norwegian, Swedish and Swiss
the entry of foreign technologymust always solution), and the tax credit system (German,
be considered. Danish, Spanish-only for the case of

royalties obtained otherwise than through a

o. Abstracting from agreements to avoid permanent establishment-and Greek solu-
double taxation, the fact is that from the tion).
point of view of investors resident in in- The pure and simple taxation of royalties
dustrialised countries, the tax burden will received from abroad-correspondingto the
always be heavier in relation to ncome from total absence of preferential treatment-is
abroad than as regards income from similar practised, for example, by Austria, Italy
activities carried on domestically unless tle (exceptiftheItalian companyjin questionhas
source country should renounce taxing that obtained the royalties through a permanent
income (the present case of Portugal with establishment in the country of source) and
regard to foreign entities without any Portugal.
permanent establishment here), or the
country of resdence should unilaterally I2. Tle present regulations governing this
create preferential treatment for income of matter in Portugal mply that the royalties
foreignorigin. received from abroad by Portuguese frms
Such treatment may take on different forms, should be taxed as if they were royalties
the extreme.kinds being the exemption of produced domestically. On the other hand,
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there is no taxation of royalties paid by I4. The insertion of the new regulations in

Portuguese firms to the holders of industrial the Capital Tax Code (Section B) would
inventionsresidentabroad. appear to be more feasible, although not

Takng nto account Portugal's position as a wthout causing certain distortions to the
net importer of capital and advanced tech- principle that this tax should be levied on the

nology, it must be concluded that from the ncome of sinple capital investment. The
financial point ofview this situation is disad- fact is, however, that the professional tax is

vantageous. also levied at present on incomes that do not

result from any profession.
I 3- Once the convenience is accepted of Acting in favour of inclusion in the capital
taxing royalties produced i Portugal and tax (Section B)2 is the circumstance that in

paid t non-resident entities without per- this formof taxation the tax due is withheld
manent representation or commercial and at source. Moreover, this tax deals with in-
industral installations n this country, the come (interest and dividends), whose tax

method of withholding at source is the one treatment should be brought into harmony
that is naturallyindicated. with those concerningroyalties.
There are three taxes in the Portuguese The pragmatic inspiration .of the capital tax

system into which the taxation of royalties would perhaps justifr yet this distortion

might fit (putting aside the hypothesis, also should it not be thought opportune to ntro-
feasible bt of merely subsidiary interest, of duce an independenttax.

taxation as a derivative of the sales tax): the
professional tax, the industrial tax and the I 5. However, the best solution from the
capital tax. technical point ofview would be the publi-
In favour of inclusion n the first of these cation of special legislation which, after

taxes, it might be said that in accordance defining the concept of royalties, would
with Portuguese legislation, it already in- provide for the system of wthholding at

cludes taxation of the ncome of intellectual source as the form of taxation of this type of
and ndustrial property. It is obvious, how- income.

ever, that the profssional tax can only be The rate adopted should take into account,
levied on indivduals, while the case that on the one hand, the above mentionedwish
offers really substantial interest is precisely not to discourage the importation of tech-
that ofroyaltiesreceivedbycompanies,which nology; and on the other hand, the fact that
have no place in the ProfessionalTax Code. by taxing the value of royalties paid abroad
The inclusion of the regulation of royalties one is reaching a gross base-while the
in the Industrial Tax Code is also unadvisa- industrial tax concerns a net base. Atten-
ble. The scheme of this tax, which involves tion should also be given to the fact that
(in Group A) the determinationofprofits as governments seldom adopt the tax exemp-
shown by the profit and loss account, could tion system as regards the fiscal treatment of

only be made to contain, as a complement,a income receivedfrom abroad.
form of taxation based on withholding at These considerations,alongwith the criticism

source, at the cost of a serious distortion of
its nternalharmony. On the other hand, the

2. Section B of capital tax includes distributed
industrial tax is not a suitable place r in- profits, interest on bonds and deposits and other
tellectualroyalties. incomesderived fromcapitalinvestments.
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formulated above of the solution contained consist of the creation of a tax on royalties
in the O.E.C.D. Model Convention, lead us (solution foreseen in No. I5 above), but of
to conclude, in a first analysis, that the rate the definite subjection to the capital tax

should be higher than the 5 per cent at (Section B) of jncome resulting from the , i
present contained in such Convention, and temporary granting or transfer ofpatents of
alreadyncluded in the agreementon double invention, exploitation licences, useful mo-

taxationwith Great Britain, but substantially dels, designs, industrial models, trade marks,
lower than the. incidence resulting from the names and insignia of establishments, pro-
ndustrial tax (I8 per cent). cesses for the manufactureor conservationof
Bsides, it might be convenient to establish products and analogous rights, as well as

differntiated rates within each of the that received for the furnishing of informa-

important groups of royalties, both as a tion concerning experience acquired in the
function of the beneficiary's position (de- ndustrial, commercial or scientific sector
pending.onwhether or not the granter is the (which corresponds to the solution foresen
author or inventor),and in agreement with in No. I4). The rate adopted was Io per
the objectives and priorities of economic cent. Copyrights conceming intellectual
developmentpolicy. work continue to be subject to professional

tax, which is moderately progressive, the
FINAL NOTE (JANUARY, I970) rates ranging from I per ceit in the lowest
The solution adopted by the Portuguese ncome bracket to IS per cent in the highest.
government at the end of I969 did not
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CENTRAL GOVERNMENTTAXES IN KENYA

INDIVIDUAL INCOME TAX

Income tax (and surtax) is charged on the - The single allowance for a man aged 65

income accruing in or derived from. East years or over, or a woman aged 60 years

Africa (i.e. Kenya, Uganda and Tanzania), oroverisK£432.
but income from. sources outside East ii) A marriedallowanceofK£48o.
Africa is not charged. There is no capital iii) A clild allowance of K£Izo for each

gains tax. child not exceeding 4 in number. The
chld must be under the age of 19 years,

Personal Allowances. The following allow-- or if over that age, receiving full-time

ances are deductible in arriving at chargeable education, be apprenticed or be wholly
income- incapacitated.
i) A singleallowanceofK£2I6.Theallow-

ance for a single person who is also Tax Rates. The rates of tax on chargeable
entitled to aa child allowance s K£432. incomeareas follows-

Income Tax Shs. 2/50 in the £
Surtax First £ I,OOO Nil

Next £ I,000 Shs. 3/- in tle £
Next £ I,000 Shs. 5/-
Next £ I,000 Shs. 7/-
Next £ I,000 Shs. 8/-
Next £ I,000 Shs. 91-
Next £ I,000 Shs. Iol-
Next £ 3,000 Shs. II/
Next £ 5,000 Shs. I2/-
Excess over £I5,000 Shs. I3/-

Taxation ofDvdends. Individuals are subject Major condtions that must be satisfied for

to surtaxbut not incometax on dividends. approvalare-

) The employer's annual contribution in

Provisions concerning approved provident funds, respect ofany emploeemust not exceed

pension fnds and annuity contracts, life assur- the lesser of IO per cent ofthe employee's
ance relifandowner-occupiedhousing gross remuerationor K£I2o.
a) Approved Provident Funds. The main ), The total contributions by an employer

objectofthefudmustbthepaymentofa
*Nizar Jetha is economist the Kenyan

: lump sum to the employeeo his leaving an. n

the service ofthe employerafter a specifi- Ministry of Econonic Planning nd Develop-
ment.

ed perod ofservce or to the dependants I. 20 Kenya Shillings = I KenyaPound (KO -

on his.death. US $2.80..
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in respect ofan employeemustnot exceed iii) The pension, excluding the commuted
K£2,500. portion (up to one-quarter of the pen-

The cnsequencesofapprovalare- sion, with a maximum of K£6,ooo) is
i) The employer's (but not the employee's) taxable.

contributions are deductible for tax c) Approved annuity contracts. The main
purposes. object ofthe annuitycontractmust be the

ii) Theincomeofthefundisexemptfromtax. provision for the individual of a life
iii) The lump sun receivedby the employee annuity in the old age, or to the surviving

is exempt from tax. spouse on the individual'sdeath.
b) Approved Pension Funds. The man Major condtions that must be satisfied for

object of the fund must be the payment approvalare-

of a pension to the employee on his i) The annuity must commence between
retirement from the service of an em- the ages of55 and 65 years.
ployer on or after attainng a specified ii) The contract must not provide for the
age, or to the employee's dependants on payment of an annuity in excess of
his death. K£2,oooper annum.

Major conditons that must be satisfied for iii) The annual premium, where the benefits
approvalare- are payable to the individual or to the
i) The pension must be payable on the surviving spouse on the individual's

retirementoft:heemployeeon or afterhe death, must not exceed the lesser of
has attainedtheage of50 years. K£I,000or 24 per cent oftheindividual's

ii) The pension, wher the employee has net income. The maximurn premium is
been in service for 30 years or more, slightly lower where benefits are payable
must not exceed the lesser of K£2,000 only to the individual.
or two-thirds of the highest average The consequencesofapprovalare-

remunerationover any tlree consecutive i) The contributions are deductible for tax

years of the employee's service.. The purposes.
maximum amount s rduced propor- ii) The income from investment of the
tionatelywhere the employeehas been in annuity fund ofa life insurancecompany
service for less than 30 years. is exempt from tax (This provision

iii) The employer's and employee's aggre- . applies in respect ofall annuitycontracts,
gate annual contributions, where bene- unapprovedas wel1as approved).
fits are payable to the employee or the iii) The annuity, excluding the commuted
surviving spouse or a dependant on his portn (up to one-quarter of the an-

death, must not exceed the lesser of 24 nuity), is taxable.
per cent of the employee's gross re- d) Life Assurance Relief. An allowance is
muneration or K£I,000. The maximum given for premiumspaid by an individual
contributions are slightly lower where forlifeinsuranceonhislifeorhiswife's life.
benefits are payableonly in respect ofthe The allwance is subject to, nter alia, the
employee. followingconditions-

The consequencesofapprovalare- i) The policy must secure a capital sum on

i) Theemployer'sand employee's contri- death' (whether or not in conjunction
butions are deductiblefor tax purposes.. withany other benefit).

ii) Theincomeofthefundisexemptfromtax. ii) The amount of premium allowable in
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respect of any one insurance nust not ceeds from a life assurance policy are not

exceed 7 per cent of the capital sum subject to tax.

assured. e) Owner-occupiedHousing. The imputed
The life assurance relief is only availablet income of owner-occupied housing is

those liable to surtax. The relief is given at not taxable. The nterest payments made

the rate of Shs. 3/- in the £ on premiums on a mortgage or loan in respect of
for life assurance (not exceeding K£I,ooo) owner-occupiedhousing are not deduct-

as a set-off against liability to surtax.2 Pro- ible for tax purposes.

COMPANY TAXATION

In the computation of taxable ncome, all a) Industrial buildings. The definit:ion of

expenses wholly and exclusivelyncurred in ndustrial buildings excludes retail shops,
the productionofincomeare allowed. showrooms and offices. The deduction s

Annual depletion deductions are alowed for gvenonastraght-lnebasis(fxedpropor-

industrial buildings and for machinery and tion of the original cost). For idustrial

plant. The deductions given for agricultural buildings (other than hotels), the original
and nining enterprises differ significantly cost can be writtenoffover 25 years at 4

from those granted to other enterprises. per cent per annum. Approved hotels
Certain types of industrial buildings, ma- can be written offat the rate of6 per cent

chinery and plant qualify for an investment per annum.

deduction (which is not deductedn calculat- b) Machnery and plant. The dedution is

ing the written down value), in addition to given on a reducing-balance method
the annual deductions. All deductions in (fixed proportion of the written down

respect of capital expenditure are based on value). The annual deductions depend on

originalcost. thenatureofcapitalequipment.The three

No balancing adjustments (i.e. balancing classes into which all machineryand plant
charges and allowances) are made when must be divided, and the rates of wear

assets are disposed of, except in the case of and tear deductions applicable to them

machinery. The method of computing the are as follows-
written down value and the nature of i) Heavy self-propelling vehicles such as

balancing adjustments for.machinery are tractors, combine harvestors, earth-mov-
describedbelow.
The legislation does not speciy the method 2. Since the relief takes the form of a reduction
to be used for the valuationofstock in hand. in surtax liability, it cannot exceed the surtax

The nornalpractice is to value stocks at cost payable (before account has been taken of the

or net realisable value, whichever is the premiums). For example, a person whose in-
come subject to surtax amounts to £Ioo, will be

lower. However, stock at the beginning and liable for a surtax of 3oo/-- (Recall that the
end ofan accounting period nust be valued first £I,000 subject to surtax attracts the rate of

on the same basis. 3/- in the £). If he pays premiums of £ISo, he
will get a reliefnot of 450/- (3/- in the L on

AnnualDepletion Deductions. The deductions, £I5o) but of only 300/- since the relief cannot

exceed the surtax payable of 300/-. Note also
outside the agricultural and mining sectors, that the maxinum reliefis 3,00o/- (3/- in the
are as follows- . £ on the premiumof£I,ooo).
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ing equipment-37 per cent. offover 5 years at the rate of20 per cent per
i) Other self-propelling vehicles, ncluding annum. Only 1/3 of the capital expenditure

aircraftandcars-25per cent. on a farmhouseis allowedfor tax purposes.
iii) All other machinery, including shps- Capital expenditure on prevention of soil

I2 per cent. erosion, and clearing agricultural lad and
The written down value must be computed planting with permanentor seni-permanent
only for each class ofnachinery (as distinct crops is allowed in the year in which t is
from each item ofmachinery). The written ncurred.
down value (for each class of machinery) is
defined as the cost of machinery purchased Minng. The deductions rom ncome take
minus the amount realized on the sale of any the form of an initial allowance of 40 per
machineryofthat class and the annual deduc- cent and an annual allowance of IO per cent

tions already made. However, where the of the specifed expenditure in each of the
amount realized on the sale of machinery following 6 years. Where the mine is likely
exceeds the written down value (before tak- to cease working within 7 years, higher
ng account of the proceeds of the sale), the intial andannualdeductionsmaybe allowed.
excess is treated as a trading receipt,3 and The expenditure taken into account includes
cannot be deducted. expenditure on exploration; on acquisition
The procedure for the computation of of deposits or rights in them; on machinery
written down values ensures that a balacing and construction of buildings and works
allowancewill not be made on the sale ofan (which would have little or no value if the
individualitemofmachinery,and,iin general, mine ceased to be worked on tle terminat-
a balancing charge will also not arise on the ion ofthe year ofincome in respect ofwhich
sale of an individual item of machinery. a claim for a deduction has been made); and
However,on the occasionofthe final closing on development, general administrationand
down of a business, any loss on the sale of managementprior to the commencementof
machinery representing the difference be- production or durng any period of non-

tween the amount realized and the written- production.
down value, is allowed to be carried back for
a period of up to six years, in so far as the Scientic Research. Capital expenditure on

other income is not large enough to absorb scientific research for the purposes ofa trade
the loss. On the other hand, any excess is

charged.totax in that year.
3. Thus, ifmachinery is sold for £5,000 and the
written down value (before taking account of

Agriculture. Deductions are available in £5,000) for that class of machiner is £4,000,
respect of capital expenditure on machinery £I,000 (£5,000 ninus £4,000) nust be shown as

and plant, farm works (farmhouses, labour a trading receipt (taxable profit). The written
down value of the remaining machinery of the

quarters, fences, dips, drains, etc.), preven- relevantclass will then be nil.
tion of soil erosion, clearing of agricultural 4. The following crops are treated as permanent
land and planting it with permanent or or semi-permanent crops: cashew nuts, citrus,
semi-permanent4crops. cloves, coconuts, coffee, essential oils, New Zea-

Agriculturalmachineryand plant receive the land ax, passion fruit, pawpaws, pineapples,
pyrethrum, sisal, wattle, sugarcane, tea, rubber,

same treatment as otler machinery. Capital vanilla, apples, pears, peaches, plums and
expenditure on farm works can be written apricots.
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is allowed as a deductionin the year in which by companies against their income tax and

it is incurred. surtax liability.
Thecorporationtax is levedat the following

Investment Deduction#. The purposes for rates-

which, and the rates at which investment i) All companiesexcluding(ii) and (iii)
deductionsare availableare as follows- Shs. 8t- in the £

ii) Profits ofan insurancecompany from its

i) Ships 40 per cent lif assurancebusiness Shs. 7/50 in the £
ii) Newndustrialbuildings i) Profits ofa company from the mining of

and machineryused for the certain specifiedninerals
manufactureofgoodsor Shs. 4/50 in the £
materials 20 per cent

iii) New hotelsand machinery GRADUATED PERSONAL TAX7

installedinthem 20 per cent The Graduated Personal Tax is a Central
Goverment tax in County Councils, but a

The Treatment ofLosses. If the net income is Local Government tax in Municipalities.
a loss, it may be carried back and set off The tax rates are as follows-

against the preceding year's income. Alter- Annual Incone (K£)
natively, it can be carried forward for as Exceeding But not AnnualTax Payable
many years as required to absorb it against Exceeding (Shs.)
futureprofits. - 48 Nl

48 96 48
Tax Rates. Companies are subject to a 96 I44 72

corporation tax. The corporation tax is I44 204 I08

levied on profits as calculated for ncome tax 204 3 I2 I56
purposes, excluding dividends received from 3 I2 420 240

other resident companies to avoid double 420 5I6 36o
taxation. Shareholders receiving dividends 516 6oo 48o
cannot claim credit for corporation tax paid 600 -- 600

EXPOKT DUTIES ,

a) Cofee. An export duty at the rate ofK£Io per ton is leved. Coffee exported to non-quota
markets is exempt from the tax.

b) Sisal. The taxvarieswith the f.o.b. value. The rates oftaxare as follows-

5. An investment deduction, in conjunction and 25 per cent in each ofthe following 3 years.
with the normal wear ad tear deductions, 6. The followingminerals have been declared to

permits more than roo per cent of the capital be specified minerals: asbesios, beryl, carbon
cost to be set off against profits. Thus, an in- dioxide gas (natural), copper, columbite, dia-
vestment deduction of 20 per cent in respect of tomite, gold, graphite, kyanite, magnesite,
capital outlay, which can be written off over 4 meerschaum,mica, silver and vermiculite.

years at the rate of 25 per cent per annum, will 7. See Nizar Jetha, Low-Income Taxation in

permit total deductions of 120 per cent of the Kenya, The British Tax Review, July-August
capitalcost, as fllows:45 per cent in the first year I966 for further detkils.
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Valueper ton Tax payable

) On all sisaloforexceeding the 5% ad valorem
valueofI,500/- per ton, but not

exceeding the valueofz,000/-
per ton.

) On all sisal exceedingthe value of Ioo/- per ton

2,ooo/- per ton, butnot plus ro/- for every

exceedingthe valueof2,200/- 20/- by which the value
per ton. thereofexceeds2,000/-

andpro rata for every
additionalshilling.

i) On all sisal exceedingthe value 200/- per ton

of2,20/- per ton but not plus 20/- for every

exceeding2,500/_ per ton. 20/- by whichthe value
thereofexceeds2,200/-
andpro rata for every
additionalshilling.

iv) On all sisal exceeding the value 20% ad valorem

ofz,5oo/_ per ton

IMPOR.T DUTIES

The rates of import duties on the major Textiles, Clothing andFootwear
consumergoodsare- Fabrics and clothing 45%
Foodstufs Footwear 33%
Meat and meat products50o ToiletPreparations

Fish and fish products 50% Soap 40%
Fruit and vegetables50% Perfumes IOO'0
Prepared cereals (e.g. corn fakes), macaroni, Other (includngcosmetics) 75%
spaghetti, etc. 50%
Jams, marmalades,sauces, soups, broths Fuels

50% Motor spirit Shs. 36I/65 per cubic metre

Sugar Shs. 44/IO per Ioo Kg. Diesel oils Shs. 287/30 per cubic metre

Beverages Durable ConsumerGoods
Beer Shs. 4/- per litre Passengermotorvehicles
Wine 662/3% 33%-80%dependng
Spirits Shs. 44/- per prooflitre on enginecapacity
Tobacco Bicycles 30 %
Cigarettes Shs. I45/5operKg. Watches 30 0.
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Jewellery . 37% Complete details concerning import duties
Cameras 30 oo will be found in the CustomsTariffAct(No.
R.adio and televisionsets 50% 36 of I967), as amendedby the Finance Act

Gramophones,tape-recorders,etc. 37% (No. 48 of I968), the Petroleum Duties

Refrigerators 30% Amendment Act (No. 9 of I969) and the
Washingmachines 3000 FinanceAct (No. I2 ofi969).

EXCISE DUTIES

Item Goods Unit
Rates ofDuty
Shs. cts.

I Beer-

a) Stout Per litre 2 25
b) Other

i) ofan originalgravitynot

1 exceeding Io6oo . Per litre I 50

ii) ofan orginalgravity
exceedng Ioo Per litre 2 25

I
2 Sugar- Per Ioo Kg 44 09

3 Cigars, Cherootsand cigarillos Per Kg. 41 33

4 Cigarettes,where retail selling price
per thousand-
doesnot exceed Shs. 30 Per thousand I4 50
exceeds Shs. 30 but does not exceed
Shs. 37/50 Per thousand 1 8 00

exceeds Shs. 37/50 but does not

exceed Shs. 50 Per thousand 24 00

exceeds Shs. 50 does not exceed
Shs. 65 Per thousand 29 50
exceeds Shs. 65 but does not exceed
Shs. 80 Per thousand 37 50
exceeds Shs. 80 but does not exceed
Shs. Ioo Per thousand 45 00

exceeds Shs. IOO but does not exceed
Shs. I25 Per thousand 50 00

exceeds Shs. I25 Per thousand 56 00
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R-ates ofDut
Item Goods Unit

1 Shs. cts.
.

5 Manufacturedtobacco,other than
tobaccomade up by the grower
without the use ofmachinery,ready
for smoking in tobacco pipes PerKg. 29 98

and in addition
where the retail
sellingpriceper

Kg. exceeds Shs.
6I/74per Kg. 7 I6

6 Snuff, other than snuffmadeup by the t
growerwithout the use ofmachinery Per Kg. I5 87

7 Matches-
i) In patckingofless than matches50

per container Per Ioo

containers 3 47

ii) Other Per 5,ooo
matches 3 47

8 . Spirits-
Providdthat no allowancewill be
made for under-proofnexcessof

I2per cent Per prooflitre 33 66

9 Wine---

a) Still Per litre I 32

b) Sparkling Per litre 3 96

IO Waters; mineraland similar
beverages,aeratedand non-aerated,
bottledready for consumptionwith-
out furtherpreparationor dilution Per litre 0 35

II Biscuits, other than biscuits made by
bakeriesfor direct retail sale without

being put up in closed pakag_es Per Kg. 0 55

I2 Soap, soap powders,soap extracts

and substitutestherefor Per Ioo Kg. 55 IO

I3 Fabrics,woven,ofwhichthe length
or breadthexceeds6I cm,. ncluding
fabrics madeby further
manufacturingprocess from im-

portedwoven fabrcs Per squaremetre 0 29
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Rates ofDuty
Item Goods Unit

Shs. cts.

Varnishesandlacquers,distemper, T 1
I4

paints and enanlels,but not including
cosmeticpreparatonsor vitreous

enamelpaints-
a) Distemperin powder form Per ioo Kg. I 8 90

b) Cement-basedpaints in powder
form Per Ioo Kg. 64 90

c) Other Per litre 0 88

MISCELLANEOUS INDIRECTTAXES

Petrol and Diesel Tax. A consumptiontax is Betting Tax. A tax s payable n respect of

leviedon petroland diesel fuel, in addition to every bet made with a bookmaker, at a

import dutes. The rate of tax is Shs. I35/89 place other than an authorized race meet-

per cubic metre for petrol, and Shs. 76/77 ing (a race meeting in respect of which a

per cubic metre for diesel. permit authorzing bookmaking to take

place has been issued). The rates of tax are as

Motor VehicleLicence Fees follows:
Twelve Four ) in the case of a losing bet, at the rate of

Monthly Monthly 5 per cent ofthevalue ofthestake;
(Shs.) (Shs.) i) in the case ofa winningbet, at the rate of

i) Not exceeding2,500 5 per cent of tle vale of the winnings
lb. tare weight 200 80 (excludingany returnablestake).

ii) Over2,500 lb., but
not exceeding 3,000 Totalisator Tax. A tax at the rate of 5 per

Ib. tare weight 240 96 cent of the commssion received by the

iii) For everyadditional licensee operating a totalisator is levied. (The
I,000 lb. tare weight licensee is allowed I5 per cent of the total
or part thereof 80 3z amountstaked as a commission).

Second-hand Motor Vehcles Purchase Tax. A Entertanment Tax. Entertanments defn-
tax is payable on the purchase of a second- ed as any exhibition, performance or

hand vehicle. The rate s Shs. 200]- where amusement to which persons are admitted
the motor vehicle has four or more wheels for payment, excludng any game, sport,
and Shs. 30/- where the motor vehicle has ball or dance. The Entertainment Tax is

less than fourwheels. leviedat the followingrates:

Where the paymentfor admission,excluding
Pools' Tax. On every bet made by way of the amountofthe tax- Shs cts.

pool bettng,'a tax equal to 20 per cent ofthe a) does not exceed Sls. I/I5 Nil

gross amount is payable. b) exceedsShs. I /I 5 but doesnot

exceed Shs. 2/25 0. I5
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c) exceeds Shs. 2/25 but does not d) exceeds Shs. 4/50 0 75
exceed Shs. 4/50 0 30

ESTATE DUTY

Scope. Estateduty is imposedon the estates of it exceeds the willing buyer, willing seller
persons dying either domiciled in Kenya or valuation.
possessing immovable property situated in

Kenya. Relief for Quick Succession. Where estate

The following properties, inter alia, are duty becomes payable in respect of any
exempt- property twice within five years and one of
i) immovable property situated outside the persons dying derived his interest in the

Kenya. property by succession directly from the
ii) any dispostion made by the deceased other, the amountofestate duty in respect of

more than three years beforehis death. that property payable on the second death is
iii) any policy of insurance in respect of reduced by a sum equal to a proportion of

which the deceased provided no pre- the estate duty which was payable on the
miumduring the three years immediatel propertyon he first or second death, which-
preceding his death and which the is the lower. .The of reliefover ever rates are as

deceased had at no time during those follows:
three years any interest or power of Where the second death occurs-

disposition. i) withinone monthofthe first
iv) any disposition made in considerationof death IOO/O

marnage. ii) afterone monthbut withinone

v) a gift which does not, together with all year ofthe first death 50%
other. gifts to the same donee, exceed iii) after one year but within two

K£50o. years ofthe first death 400o
iv) after two years but within three

Valuaton. The value ofan asset is defmed as years ofthe first death 30%
the price which it would fetch in a sale v) after three years but within four
between a willing buyer and a willing seller. years ofthe first death 200o
However, in the case ofimmovableproper- vi) after four yearsbut within five
ty, account may be taken of the rent which years ofthe first death IO0o
may reasonably be expected from it. Any The relief only applies on any death in
depreciation in the value of the property by respect of the same property in respect of
reason of the death of the deceased is also one previousdeath.
takennto account.

The market value of shares may not ade- Reliefor Margnal Estates. The estate duty
quately reflect their real value where one rate structure takes the form of totality
individual controls a company or has a progression, i.e. successively increasing
preponderant interest in it. In such cases, the rates are applied to the entire tax base and
shares are valued by reference to the net not to any part of it only. Under such a rate

value of the assets of the company, and this structure, it is possible for the beneficiaryof
valuation is used for estate duty purposes if a larger estate to receive a smallernet-of-tax
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estate than the beneficiaryofa smaller estate 40,0OO 50,0OO IIO/
(i.e. the marginal rate of tax can exceed IOO 50,000 60,0oo I2%o
per cent). This occurs when the value ofan 60,0o0 70,00o I3o
estate just exceeds the lower limit ofa 'slab'. 70,000 8o,ooo I4o
To take care of situations of this nature, the 80,000 90,000 15%
amount ofduty payable s reduced so as not 90,000 100,000 I%
to exceed the highest amount ofduty which IOO,000 I IO,000 I7O
would be payable at the rate of duty next I IO,000 I 30,000 I 800
lower than that applicable,wth the addtion I30,000 I5O,000 I9o
of the amount by which the value of the I 50,000 I75,000 20/0
estate exceeds the value on which the highest 175,000 200,000 2I%
amount ofduty s payable at the lower rate. 200,000 225,000 2200
This ensures that the marginal rate of tax 225,000 250,000 23/0
cannot exceed Ioo per cent.8 250,000 300,000 2400

300,000 350,000 25%
Payment of Duty by Instalments. The estate 3 50,000 400,000 26/0
duty payable in respect of land, business 400,000 450,000 2700
whch s not carried on by a company, 450,000 500,000 28%
shares in a company valued on the greater of 500,000 550,000 29%
the market price or net asset basis and any 550,000 600,ooo 300o
annuity commencing on the death of the 600,000 650,000 3 I%
deceased may be paid by five equal annual 650,000 8oo,o00 320o
instalments with interest at the rate of 6 per 800,000 I,000,000 3400
cent per annum. I,000,000 I,250,000 360
The estate duty rates are as follows: 1,250,000 I,500,000 380/0
a) Where the value of the estate does not I,500,000 2,000,000 39%

exceedKLI,000,no estate duty is payable. c) Where the value of the estate exceeds

b) Where the but does the of K£2,000,000, the rate of estate duty isnot rate 40

value ofthe exceed (KZ) estate duty per cent.

estateex- 1s

ceeds (K£)
I,000 1,500 K£5

'

8. Estates valued at over £3 5,00o but £40,000 or

are at Io per cent, at
I,500 2,000 K£Io

less taxed and those valued
over £40,000 but £50,000 or less are taxed at x I

2,000 2,500 K£I5 per cent. Assume that the value of an estate is

2,500 5,000 I/o £40, Ioo-that is, just above the lower limit of

5,000 7,500 2% the £40,000-£50,000 slab. If there were no

7,500 IO,000 3% marginal relief, the estate would pay a tax of

IO,000 I2,500 4% £4,4II (II% of £40,Ioo). But if the value of the
estate were £40,000, the tax liability would

I2,500 I 5,000 3% amount to £4,000 (Io% of£4o,ooo).Thus, when

I 5,000 20,000 6% the value of the estate increases by £IOO, the tax

20,000 25,000 7% liability increases by £41I, giving a marginal

25,000 30,000 8%
rate of tax in excess of Ioo per cent. The estate of

£40,Ioo will, therefore, qualify for the marginal
30,00o 35,000 9% relief and will pay a tax of £4,I0o (Io% of

35,000 40,000 IOOo £40,oooplusthe excess of£4o,loo over £40,000).
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BELGIUM -- TVA

THE RENDERING OF SERVICES AS A SUBJECT OF TAXATION

INTRODUCTION to the fact that they occupy an increasingly
In the Law of July 3,. I9691 introducing the important place in economic activity and
Code on.TVA which will be effective as play a greater role in tle production and
of Janury I, I 97I,2 it is stated that the distribution of goods4. The present discus-
followng are subject to the TVAS: sion will deal with the rendering of services
The delivery ofgoodsand the renderingof and the activities assimilated thereto, espe-
services within the country by taxable per- cially the conditionsofliabilityto or exemp-
sons in the course oftheirbusinessactivites. tion from taxation on these services.5
The rendering of services is taxed, in The credit mechanism is not treated in

principle, just as the delivery of goods due this discussion.

I. THE GENER.AL CONDITIONS OF LIABILITY FOR.
TVA ON THE KENDER.ING OF SERVICES

A. The Conditions for Liability for TVA on dependent professional work such as

Renderingof Services are:s
I. The service must be a service within the

meaning ofthe basic TVA law;7
* Doctor iuris ofthe Free UniversityofBrussels,
I969. Member of the Belgian Bar.

2. The service must take place in Belgium; 1. Moniteur Belge (Official Gazette) ofJUly I7,
3. The service must be carried out by the I969. Hereinater this Law is cited as Basic TVA

taxpayer in the exercise of his business law.

activities. 2. Law of December I9, I969, published in the
Moniteur Belge (Official Gazette) of December

B. Discussion of these Three Conditions:
20, I969. This law provided that the basic TVA

law, which was to have been effective as of
Sub I January I, 1970, would not be introduced until
The basic TVA law does not contain a I January I97I.

definition of services but enumerates ex- 3. Basic TVA law, art. 2.

4- Commentary on the Bill introducing TVA,haustively those services which are taxable. published in the docments of the House of
Note that the fllowing services are specifi- Representatives, October I5, 1968 (No 88)
cally mentioned as being subject to the Hereinater cited as Commentary on the TVA

TVA:7a Bill.
See European Taxation (Publication of the

I. Manual or intellectual work which is 5.
International Bureau of Fiscal Documentation)carried out independently. special issue Nov.-Dec., I968: The Turnover

Included in ths category are nter alia the Tax on Value Added in Europe.
following:s 6. Basic TVA law, art. 2 (I).

all work performedon movablegoods; 7. The services are indicatedby the legislator in
-

art. I8 of the Basic TVA law.
all intellectual work, e.g. administra-

7a. 7.
-

See footnote
tion, organization, estination and in- 8. ComInentaryon the TVA Bill ad art. I8 (I).
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that of architects, engineers or che- the obligation not to exercise a pro-

mists; fessional activity.
advertising; The first act is closely connectedwth the

-

transport of persons and goods; sale or rental ofa business.The clientele
--

services rendered by brokers in: mer- is indeed regarded asan essential element
-

chandise, advertising and immovable ofthe busness concern.

goods; What is meant here essentially, is the act

beauty services; and relating exclusively to the assignation of
-

similar activities. clientele. The transfercan arise from a sale,-

2. Personnel placement services. lease or contribution to a corporation.
If someone provides his workers or 6. The exclusive right to sell or purchase,
employees for someone else to carry out the assignation of granting of rights, ex-

activities under the latter's authority, clusive or not, to the right ofcarryingout

management or supervision, ths is con- a professional activty.
sidered as providing a service. This means, inter alia, the agreement

3. Agents. whereby a manufacturer grants a dealer,
This covers only contractual and renu- in return for payment, the exclusive

nerated agents. An agent who carries out right to sell a product within a certain

the work of company directors and area. It also means the agreementwhereby
members of the board of surveillance a person grants someone, in return for

(under the articles of association) is ex- renumeration, the right to exercise a

cluded f:om the field of application of professional activity within a certain

art. 8 ofthe Basic TVA Law. area.

This exemption is granted due to the fact 7. The sale or assignation of a patent, trade

that such people act, in relation to third mark, copyright,etc.

parties, as representativesofthe company, 8. The providing ofparking facilities.

not as agents. Contracts between individuals do. not

4. Leases and Assignationof Iease. come within the defnition of this term

Here is meant, the lease and assgnationof and are not subject to TVA. To be

a lease ofmovable goods. taxable it is necessary that an individual

Those transactions concerning immov- or legal entity engage in the business of

able goods are in principle not subject to providing parking facilities.lo

TVA. Note, however, that the letting of 9. The providing of warehousing for the

immovables for industrial or commercial storage of goods.
purposes s taxable within the conditions This term includes, e.g. services rendered

which have to be determined by Royal by proprietors of warehouses, commer-

Decree. cial refrigeration facilities, silos, etc.

A leasing transaction concerning both Io.The providing of furnished lodgings
movable and immovable goods is only and camping sites.

subject to TVA on the lease of the The proprietor of a hotel may provide
immovablegoods included. Nevertheless, several services to his clients, such as

apartments leasing is exempted from the
TVA (see n/ra - sub I, IO) Commentary the TVA Bill ad I8 (4).9. on art.

5. The assignation of good-will (clientele), Io. Commentaryon the TVA Bill ad art. I8 (8).
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providing rooms. This service is a lease services which are subject to tax under the
of an immovable good-normally basic TVA law.o

exempt from TVA (see supra - sub I, 4). - One can conclude further that the Belgian
Thus hotel proprietorswould be taxable legislature subjected to TVA all services
only for the providing of food, drinks, which the EEC Directive (Annex B) indi-
etc. and not for the providing e.g. of cated should be taxed.,
rooms, causing substantial problems,11
The rental of rooms and furnished Sub 2:

apartments is not subject to TVA if the The service must take place in Belgium.
transaction is between individuals. It is important for the second condtion to

II. The supplying.offood and drink to be know when a service can be considered as

consumed on the premises. This term taking place in Belgium. The basic TVA
includes services rendered in hotels, law states that a service will be considered
cafs, etc., to have been renderedwithin Belgiumif it is

I2. The granting of the right to enter used there.18

buildings for cultural, sport or enter- Thus, the place where the service is made use

tainment purposes, and the granting of ofis the criterion.The choice ofths criterion
the right to use these establihments.12 is in accordance with the criterion of the

I3- The leasing ofsafes. second TVA Drective.19
It is rrelevant whether the safe leased is Namely, the place ofa rendering ofservices
movable or immovable, e.g. where is deemed to be located in principle at the
banks place safes permanently in the place where the service rendered or granted
walls. or object rented, is used or exploited.

I4. Banking transactionsor financialservices To determine whether a service is being
exclusiveof the transferofsecuritesand

money. I I. Commentary on the TVA Bill ad art. I8

I5- Radio and television broadcasting and (Io).
telecommunication. 12. Commentary on the TVA Bill ad art. I8

I6. The leasing of inmovable property for (II).
See also Exemptions III, 3, c.

ndustrial or comercial purposes, by a I3. Second Directive with regard to the lar-
companywhosebusiness is the leasing of monization of the laws of the Member States
immovable property. relating to turnover taxes, concerning the struc-

By comparng the Belgian basic TVA law's ture and the methods of application of the

provisions concerning services with the
common system of tax on value added (herein-
after cited as Second TVA Directive). Journal

Second TVA Directive of the EEC,13 the Officiel des Communauts europennes of

following conclusions can be reached: April I4, 1967. See for the unofficial English
In the second TVA Directivel, all trans- translation SupplementaryService to European-

Taxation Section D (-33) (Published by theactions whichare not deliveryofa tangible International Bureau of Fiscal Documentation).good are considered to be the rendering 14. Second TVA Directive, art. 6 (I).
of a service within tle meaning of the 15. Second TVA Directive, art. 5.
former term in the Directive.1s The Bel- I. Commentaryon TVA Bill, ad art. I8.

gian legislatureflt it was necessaryto give I7 Second TVA Directive art. 6 (2) referring to
the list of Annex B.

a clearer definition of the termrendering I8. Basic TVA law art. 2I (I).
of services and therefore mentioned all I9. Second TVA Directive, art. 6 (3)
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made use of in Belgium the following con- of services. At this point we refr to articles
ditions must be taken into account;20 I and 3 of the TVA R.oyal Decree no 5.
a. Unless there is evidence to the contrary, Those services not explained by art. I of

a servce is considered as being made use this Royal Decree are included under the
of in Belgium when one of the contract- rule of art. 3 of the same Royal Decree

ing parties s resident there.21 which subjects the speciJc servce to TVA

Note that according to article 2 of the when rendered to a Belgian resident.

basic TVA law, rendering of services is The Royal Decree further states28 that ser-

only taxable when it takes place in Bel- vices rendered to a person who has a per-

gium (see above). manent establislnent in Belgium (branch,
To apply this rule to the rendering of oflce, etc.) are considered as services render-
services a legal presumptionwasnecessary. ed to a Belgian resident.
The rebuttable presumption(that services If a service is rendered to an individualwho
are made use of in Belgium when one does not use it for professionalactivities, the
contracting party is resident there) was indivdual is considered as being resident in

introduced to support the tax administra- Belgium if he has a residence at his dis-
tion in producing juridical proof of the posa128a
rendering of such services within the When are the services taxable in Belgium
State.22 (Note that the same order and numbers are

b. If the service is transport, which took used as supra I.B. sub I (I-5).
place on both Belgian and foreign terri- i. When the activities are carried out in

tory, the service s considered as having Belgium.29

taken place in Belgium as regards the 2. R.oyal Decree, art. 3 is applied.
part of t:he transportation which was 3. Royal Decree, art. 3 is applied.
carried out there.23 4. If the immovable good is situated n

The Belgian legislature felt it was Belgium.30

necessary to state this rule specificallydue 5. RoyalDecree, art. 3 is applied.
to the incidence of international transport 6. Royal Decree, art. 3 is applied.
through Belgium.24 7. Poyal Decree, art. 3 is applied.

c. In respect to brokers or agents who work

together in the delivering of goods
abroad, this rendering of services is 20. Basic TVA law, art. 2I.

2I. Basic TVA law, art. 2I (I).regarded as being made use of abroad, 22. Commentaryon TVA Bill, ad art. 2I.

and thus it s subject to Belgian TVA.25 23. Basic TVA law, art. 2I (2).
It should be noted further, that the Belgian 24. Commentaryon TVA Bill, ad art. 2I.

legislature provided in the basic TVA law.2 25. Basic TVA law, art. 2I (3)
as regards the servces concerned, that the 26. Basic TVA law, art. 2I (I)

27 Royal Decree n' 5, relating to the place
definition of making use of a service in where the services are made use of for purposes
Belgiun would be set out in detal by of TVA-Moniteur Belge (Official Gazette)
Royal Decree for some of the services. This of February I4, I970. Hereinater cted as TVA

was done by the Royal Decree of February Royal Decree, n 5.

6, I970.27
28. TVA Royal Decree, n' 5, art. 4.
28a. TVA, Royal Decree, n' 5, art. 4

We now deal in detail with condition 2 TVA Royal Decree, n' art. 8 o.29. 5 z,

deterrnining liability for TVA on rendering 30. TVA Royal Decree, n* 5, art. I, x and 2:o.
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8. The site must be in Belgium.81 veries).39 The capacity of taxpayer is

9. If the movable goods are situated in lost when a definite end occurs in tlie
Belgium.82 regular rendering ofservices.

Io. If the lodgings and camping sites are c. the activity must be carried out inde-
situated in Belgium.3s pendently. There may be no subordina-

II. Ifthe premises are situated in Belgium.84 tion in the exercise of the service in the
I2. If the installations are situated in Bel- sense that this term has under labour and

gium.35 employment contracts. This means that
I3. If the safes are situated in Belgium.8 a worker or employee can never be liable
I4. RoyalDecree, art. 3 is appled. to be taxed for acts which he performs
I5. Ifoperated in Belgium.37 as a wage or salary earner.

I6. If the inmovablegood is situated in Bel- The following conditions must also be
giuro.38 observed:

a. the activity can be carried out either
Sub 3 principally or complementarily, a prin-
The service must be carried out by the tax- cipal activity is thus not required and the
payers in the exercise of their business activity may thus be complementary.
activities. The taxpayer is thus the person For example: a book-keeper working
(natural or legal) who basically fulfils the for private clients outside normal oflce
followingessentialconditions: hours is subject to TVA.
a. exercises a certain activity, i.e. the tender- b. the activity may be carried out with or

ing of services within the meaning of the without t:he objective ofprofit, and thus
law; many persons who are not traders are

b. the activitymust be exercised in a regular liable to pay tax.

way, i.e. the activity must consist of the Ths third and last conditonis completely
regular rendering of services (or deli- in accord with the znd TVA Directive.4o

II. ACTS DEEMED TO CONSTITUTETHE KENDER.ING OF SEI.VICES

I. The carrying out of services, within the vided that the clain is chargeable to a

meaning of art. I8, wlich are performed taxpayer and the act which has become
for a payment, in accordancewith a claim aservice is made use ofin Belgium.41
or on behalfof the government. TVA is 2. The carrying out of work in connection
thus due on accountofsuchanaction,pro- with immovable property for oneself If

3L TVA Royal Decree, n 5, art. I, 5:o. intention to repeat this act or if this intention
32. TVA Royal Decree, n 5, art. I, 6o. is presumed; thus not understood in the sense of:
33. TVA Royal Decree, n' 5, art. I, IIo. a person must carry out several acts to be liable
34. TVA Royal Decree, n' 5, art. I, I Io. to tax.

35. TVA Royal Decree, n 5, art. I, I2:o. 40. Art. 4 Taxable person is to be understood
36. TVA Royal Decree, n' 5, art. I, 3o. as meaning any person who independently and
37. TVA Royal Decree, n 5, art. I, IO:. regularlyengagesin transactionswithin the scope
38. TVA Royal Decree, n 5, art. I, 2: of the activities of a manufacturer, trader or a.

39. This is only a matter of fact. In our opinion person who renders services, whether or not for
it must be understood that the frst act provides profit.
the capacity for being liable to tax if there is an 41:Basic TVA law, art. I9 (I).
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a taxpayer acting for himself carres out 3. The King may by Royal Decree48 sub-
or has carried out by his workers work in ject to TVA other services carried out

connection with immovable property, for oneself in order to avoid serously
which is not work of maintenance or anti-compettivesituations.44

repair, tle carryng out of that work is The carrying out of an act by a non-tax-

equated with a service and TVA is due.42 payer for professional purposes would be
For example,a builder who constructs his consideredas a service ifit is originated in

own house is subject to TVA on the a contract in which a consideration is

service rendered himself given.to

III. EXEMPTIONS FROM TVA

The basic TVA Law provides for the exemp- sport institutions, and institutions for
tion of certain services from the tax. These physical training, if the receipts are used

exemptions have several bases: only to cover the general costs;
-the status of the person renderng the d. teaching;

service (e.g. lawyers, notaries, etc.) e. servicesconcerningguidanceon study and
the quality of the service itself (e.g. teach- familymatters;-

ing). f renting of books, publications, grammo-

ExemptionsProvidedby the BasicTVA Law phone records and tapes and services to

I. Services renderedby the State, provinces, readers given by libraries and reading-
municipalities or public institutions46 rooms;

unless they are engaged in trade for a g. services given by persons running mu-

profit. seums, zoological gardens, etc.;

2. Services performed by the following h. services given by people holding con-

persons in the exercise of their regular ferences; and
activities are exempt from TVA:t i. the organisation of plays, ballet, film

lawyers, notaries, bailiffs shows and concerts, if the receipts are-

-doctors, dentists, midwives, nurses, used only to cover the general costs.

masseurs and veterinary services. Other exemptions:48
Note that these exemptionsare valid only j. contracts concluded by authors or com-

where such services are rendered in the posers for the publicationor performance
course of profssional activities. All ser- oftheirworks;
vices rendered outside of this area are k. the deposit or receipt ofmoneyand credit

subject to TVA. transactions; and

3. The following are also exempt from the 1. services by brokers or agents in operations
TVA.47

a. services perfrnied in the exercise of their Basic TVA law, (2).
regular activities by hospitals, psychiatric

42. art. I 9
43 Basic TVA law, art. 2.

institutions, clinics, services by fanily or 44 Basic TVA law, art. 2.

householdhelp, ambulance services; 45. Basic TVA law, art. 6.

b. services carried out by old people's 46. By virtue of art. 5 basicTVA law, referring

homes, chldrens' homes;
to art. 44 of the same law.
47. Basic TVA law, art. 44 (2).

c. services carried out by persons running 48. Basic TVA law art. 44 (3)
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t

covered by par. 2, and in insurance and - the delivery and importation of air-
exchange transactions. planes, seaplanes, helicopters etc. or gli-

4. Also exempt from TVA are: ders, used by the State or authorized
a. those services (other than those mentioned proprietors of airlines.58

in subsection c below) connected with f -services rendered to embassies, con-

the exportation of goods,49 sulates and diplomatic or consular staff54

b.- I. transport of passengers by sea and - services rendered to intemational in-
air; stitutions and their staffs, if such exemp-

2. transport of goods where connected tion is provided for by a treaty to which-

with export or transit of goods, or when Belgiumis a party,56

transported with the object of entering g. services rendered for the official use of
Belgium from abroad;s0 foreign armed forces members of NA-

c. the following services carried out in con- TO;56
nection with b (I) and (2) above:s h. services rendered to the United States

towing, piloting and docking of sea- Educational Foundation in Belgium,- 57

going and inland boats; . services connected wth the delivery of
the use of harbour and airport facili- natural precious stones and real pearlsS8.-

ties;
loading, unloading and similar services;-

storage and custody ofmerchandise; 49. Basic TVA law art. 39.
-

the rental of means of transport, pack- 50. Basic TVA law, art. 4I (I).-

Basic TVA law, (2).ing and protectionof merchandise; 5 I. art. 4I
Basic TVA law (3).d. services rendered by brokers and agents

52. art. 4I

connectedwith services mentionedn (b)
53. Basic TVA law, art. 42 (I).
54. Basic TVA law, art. 42 (2).

and (c) above;ss 55. Basic TVA law, art. 42 (2).
e. services related to: 56. Basic TVA law, art. 42 (2). Note that the

the delivery and importaton of ships Minister of Finances may impose further condi-
-

and boats, other than yachts and pleasure
tons.

57. Basic TVA law, art. 42 (2).
craft not used for public transport; 58. Basic TVA law, art. 42 (3)
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France:

INVESTMENT CLUBS

A ruling has been published by the French Tax Administration on the tax treatment of :

members of nvestment clubs. The individual members are generally treated as f they owned

directly the securities held by the club. The text ofthe rulng of23rd Dece,nber 1969 ispublish-
ed below.*

La question at pose de savoir quel est le tre que des personnes physiques - seront

rgime fiscal applicable aux clubs d'inves- indfiniment responsables des dettes sociales
tissement ou clubs d'actionnaires con- l'gard des tiers;
stitus en France et inspirs de ceux qui l'objet de ce club devra .re limit la con-

existent aux Etats-Unis. stitution et la gestion d'un portefeuille de

Ces clubs, qui ontt ou seront crs sous la placement;
forme juridique d'indivisions ou de socits les status devront prvoir que le nombre des

civiles de personnes ( capital variable ou membres du club sera de quinze au maxi-

non), ont pour objet la cration puis la mum et que les versements mensuels par

gestion en commun, par un petit nombre de participant ne pourront pas dpasser 200 F

personnes, d'un portefeuille de valeurs mo- (cette limite tant toutefois porte 600 F

bilires constitu grce des versements pour le versement initial);
chelonns et relativement modiques. enfn, les fonds en attente de placementet les

Compte tenu du rle ducatif que doivent valeurs acquises devront tre dposs.auprs
jouer ces clubs en famlarsant le publc des personnes habltes recevoir des fonds

avec les valeurs mobilires et en favorisant et dtenir des valeurs mobilires pour le

la diffusion de celles-ci, il a paru possible compte du public (agents de change, ban-

d'admettre que les membres de ces clubs se ques, tablissements financiers agrs cet

trouvent placs dans une situation fiscale effet:).
comparable celle qui serat la leur s'ls

graient directement leur portefeulle de PORTE DU RGIME DE FAVEUR

titres. Impositiondes dividendeset intrets.
Strictement, l'impt sur le revenu des per-

CONDITIONS sonnes physiques devrait tre tabli au nom

Ce rgime de faveur est subordonn aux de chaque membre pour la part des bn-

conditionssuivantes: fices sociaux correspondant ses droits dans

le club devra tre cr sous la forme l'indivisionou la socit.-

d'une ndivision ou d'une socit civile de Pratiquement, il sera fait abstraction de

personnes rgi par les articles I832 et

suivants du Code civil, et dans laquelle, *) Bulletin Officiel des ContributionsDirectes et

notanment, les associs - qui ne peuvent du Cadastre, x969, II 4694.

BulletinVol. xxav, April/avrilno. 4, I970 I59



FRANCE: INVESTMENT CLUBS

l'existence de l'indivision ou de la socit d'autres oprations, les gains ainsi raliss
pour l'tablssement de l'impt frappant les seraient mposs, au titre des bnfices non

dividendes,intrtset autresproduitspropre- commerciaux, dans la mesure o ils pour-
ment dits du prtefeuille. raient tre regards, conformment la
Chaque intress mentionnera sur sa propre jurisprudence du Conseil d'Etat, comme des
dclaration sa quote-part de dividendes et produits d oprations de bourse effectues
autres produits mobiliers et utilisera l'avoir titre habituel, au sens de l'article 92-2 du

ifiscal correspondant. Code gnral des impts.
L'tablssementcharg de la tenue matrielle Pour l'apprciation du caractre mposable
des comptes de l'indivision ou de la socit de ces plus-values,on se rfrera purement et

devra donc dlivrer en fn d'anne chaque simplementla doctrineet la jurisprudence
ndivisaire ou. associ un relev de coupons applicablesaux particuliers.
et un certificat d'avoir fiscal correspondant Il est rappel, cet gard, que l'Administra-

ses droits dans l'actif de l'indivision ou de tion considre, pour sa part, que les gains
la socit. rsultant d'oprations de bourse doivent
Par ailleurs, les produits des placements tre mposs lorsque les oprations sont

effectus le club admis effectues dans des conditions telles qu'ellespar pourront tre au

bnfice de l'exonration d'impt sur le caractrisentl'exercice d'une vrtableactivi-
revenu des personnes physiques prvue t professionnelle.
l'article I57-I6 du Code gnral des m- Confrmant cette doctrine, le Conseil d'Etat
pts en faveur des engagements d'pargne estime que les oprations de bourse doivent

long terme. A cet effet, chacun des indivi- tre regardes comme ayant un caractre
saires ou associs dsirantbnficier de ladite habituel au sens de l'article 92 susvis,
exonration devra souscrire personnelle- lorsque, en raison de leur nombre, de leur
ment, auprs de l'tablissementcharg de la chelonnement, de la diversit des titres
tenue des comptes, un engagement rpon- ngocis et de la dure moyenne de leur
dant aux conditions requises par l'article conservation, elles ont dpass le cadre de la
I63 bis A du mme Code. simple gestion d'un patrimoine.
Plus-values. Dans cette hypothse - qui demeurera
En principe, les plus-values rsultant d'op- vraisemblablementexceptionnelle- lesplus-
rations de lacement ralises dans le cadre values spculatives ainsi ralises devront
de la gestion du portefeuille chapperont tre dclares par l'indivision - regarde
l'mpt sur le revenu des personnes physi- comme une socit de fait - ou par la socit
ques dans les mmes conditions que si elles civile, et chacun des membres du club
avaient t. ralises par les membres du seri mpos, dans la catgorie des bnfices
club, .titre individuel. non commerciaux, sur la quotepart de ces

En revanche, si l'indivision ou la socit plus-values qui correspond ses droits dans
venait effectuer, contrairement son objet, l'indivisionoudans la socit.
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Frote :

REFUND OF TVA ON PURCHASES BY NON-RESIDENTS

The refund ofthe turnover tax on value added on purchases efected in France by non-residents
\ has been changed as ofJanuary , 197o. The text of the announcement by the Ministers of
\ Economic Aairs and Financeof December 29, 1969, is publishedbelow.

I. - Le Gouvemement avait dcid dans le de la T.V.A., dlivrs des voyageurs rsi-

courant de l't dernier de porter compter dant dans le March commun, pour les

du er aot I969, au niveau prvu par une marchandises qu'ils emmnent dans leurs

directve de la Conmunaut conomique bagages personnels, ne pourront plus re-

europenne en date du 28 mai I969, la prendre aucune narchandise d'une valeur

ranchise des droits et taxes accorde l'entre en unitaire infrieure ,] 420 rancs, taxes com-

France aux voyageurs pour les objets qu'ils prises, puisque ces marchandises sont sus-

transportent dans leurs bagages personnels. ceptibles de bnficier de la franchise

Cette mesure, qui tait destne rendre l'entre dans le pays de destination.

tangible - ds la saison touristique 1969 - Ces nouvelles dispositions seront applicables
pour les voyageurs circulant dans la Com- quelle que soit la nationalit des voyageurs,

munaut europenne, la ralit du march ds lors qu'ils rsdent dans un pays du Mar-

conmun antcipait, en fit, sur la mise en ch commun.

vigueur des dispositions de la directve qui Des dispositionsdu mme ordre seront prises

n'taientobligatoirespour les Etats Membres en ce qui concerne les livraisons bord des

qu' compter du Ier janvier I97o. navires et des avions qui, si elles sont fates

En contrepartie de cette augmentation de la des personnes rsidant dans le narch

franchise l'importation, la directve com- commun devront, pour bnficier de la

munautaire du 28 mai I969 prvoit que dtaxe, porter sur des objets qui tous aient

toutes mesures utiles seront prises par les une valeur unitaire suprieure 420 francs,
Etats Membres, au plus tard le Ier janvier taxes comprises.
I97o, pour faire en sorte qu'aucunemarchan-
dise susceptible de bnficier de la franchise 3. - En ce qui concerne les voyageurs rsidant

n'ait pu tre acquise en exonrationdes taxes hors du March commun quelle que soit leur

normalement exigibles sur leur march nationalit, il n'est rien chang, au Ier jan-
intreur. vier I97O, la manire de faire actuellement

suivie; en consquence, les bordereaux

2. - En application de cette disposition, le pourront continuer comporter des mar-

rgime actuellement en vigueur, pour la dtaxa- chandises des diffrentes valeurs et ds que

tion de la T. KA. sur les achats faits par des le montant total de l'achat dpassera Iz5

personnes rsidant l'tranger, devra tre francs, il pourra donner leu dtaxe de la

modifi compter du Ier janvier I970. T.V.A. dans les mmes conditions que

Ds cette dame, les bordereaux de vente de prcdemment.
marchandises valables pour l'exonration
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PRANCE: REPUND TVA ON PURCHASES BY NON-RESIDENTS

4. - Il n'est rien chang non plus, en ce qui 5. - Enfin, en ce qui concerne les comptoirs
concerne les envois que les dtaillantsexpdient de vente sous douane hstalls dreis les ports

l'adresse de leurs clients, l'tranger, soit par et sur les aroports et les ventes faites bord
la voie postale, soit par colis postaux, qui des avions et des navires, il ne sera, le Ier

continueront, aprs le Ier janvier I97O, janvier I970, rien chang non plus la
tre dtaxs de la T.V.A., comme par le pratique actuelle; mais les adaptations nces-
pass, moyennant l'accomplissement des sares seront vraisemblablement dcides

formalits rglementaires
.

celles dans le du mois de janvier aprsmmes que courant

exiges actuellement pour ces envois, et nouvel change de vues entre les reprsen-
quelle que soit la rsidence du destinataire. tants des Six pays de la Communaut -.

conomique europenne.

1
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DEVELOPMENTS IN INTERNATIONALTAX LAW

UNTERRICHTUNGBER DEN STAND VON NEUEN

DEUTSCHENDOPPELBESTEUERUNGSABKOMMEN*

-BdF-Schreibenan die Lnder - Fin. Min. (Fin. Sen.) vom

I2.2.I970- IV C/I - S 1300 - I2/70.-

I. Stand der Doppelbesteuerungsab- fr die deutschen Aktionre franzsischer
kommen und der Doppelbesteuerungs- Gesellschaften. Das Vertragsgesetz wird in

verhandlungen Krzevorgelegtwerden.

AUSTRALIEN: GROSSBRITANNIEN:

Die im Jahre I968 begonnenenVerhandlun- Der am I I. Io. I968 paraphierte Text eines

gen ber den Abschlu enes DBA wurden Pevisionsprotokollszum DBA von 26. I I.

im Jahr I969 fortgesetzt,sind aber noch nicht I964 steht vor der Unterzeichnung. Mit

abgeschlossen. diesem Protokoll soll das angefhrte DBA
ab I969 an das gegenwrtigeSystem der Be-

BELGIEN: steuerung der englischen Gesellschaften und

Das DBA vom 1 I. 4. I967 ist am 3o. 7- I969 derenAktionreangepatwerden.
mit Wirkung vom I. I. I966 in Kraft getre-
ten (BGB1. I969 II S. I465, BStB1. 1969 I S. INDIEN:

468). Verhandlungenber die Pevision des DBA
vom I 8. 3. I959 wurden eingeleitet. Eine

BRASILIEN: erste Gesprchsrundefand vom I9- bis 2 I. I.

Die im Jahre 1966 aufgenommenenVerhand- 1970 in Bonnstatt.

lungen ber den Abschlu eines DBA wur-

den im Jahre I969 fortgesetzt, sindabernoch IRAN:

nicht abgeschlossen. Das DBA vom 20. I2. 1968 ist am 30.II.

1969 in Kraft getreten; es ist ab I. I. I97o an-

CHILE zuwenden.
Im Jahre I969 sind Verhandlungenber den
Abschlueines DBA aufgenommenworden. ISLAND:

Der am 3.II. I967 paraphierte Text eines

FRANKREICH: DBA konntebishernoch nicht unterzeichnet
Am. 9 6. 1969 wurde ein R.evisionsproto- werden; das DBA soll ab 1968 anzuwnden
koll zum DBA vom 2I. 7. I959 unterzeich- sein.

net; dieses bringt mit Wirkung vom I.

Januar 1968 an wesentlicheVergnstigungen ISRAEL:

Die im Jahre I98 aufgenommenenVerhand-
lungen ber ein Erbschaftsteuer-DBAwur-

Abkrzungen:
DBA - Doppelbesteuerungsabkommen
BGB1. -Bundesgesetzblatt *Eine vorhergehendebersicht erschien in Bul-

BStBl. = Bundessteuerblatt letin for International Fiscal Documentation,
I967, S. I39.
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UNTERRICHTUNG BER DEN STAND VON DEUTSCHEN DBA

den im Jahre I969 fortgesetzt,sind aber noch handlungen ber den Abschlu eines DBA
nicht abg'eschlossen. sollendemnchstfortgefhrtwerden.

ITALIEN: PAKISTAN:

Das am I7. 9. I968 unterzeichnete Abkom- Der. am 24. 9. I968 paraphierte Text eines
menzurVermeidungderDoppelbesteuerung Zusatzprotokollszum DBA vom 7.8. I958
auf dem Gebiete der direkten Steuern bei ist bisher noch nicht unterzeichnet worden.
den Unternehmungender Luftfahrt, das die Dieses Zusatzrotokollsoll nach seiner Un-
im DBA vom 3I. IO. I925 enthalteneRege- terzeichnungmit dem bereits am 27.8. I963
lung fr de Schiffahrtunternehmenauf die unterzeichneten, jedoch den gesetzgebenden
Luftfahrt ausdehnt, wird in Krze den ge- Krperschaften bisher noch nicht vorgeleg-
setzgebendenKrperschaftenvorgelegtwer- ten Zusatzprotokoll ratiiziert werden. Das
den. Es wird ab I957 anzuwenden sein.- neue Zusatzprotokoll bezieht sich in der
Die m Jahre I963 aufgenommenen Ver- Hauptsache auf die Besteuerung der Ein-
handlungenzur R.evision des DBA von I925 knfe aus internationalerSchiffahrt und soll
konnten im Jahre I969 nicht fortgesetztwer- insoweit ab 1967 angewendetwerden; ferner
den. bezieht es sich aufdie Besteuerungvon Zin-

sen, was jedoch - wie auch fr das Protokoll
KANADA:. von I963 - keine 1Lckwirkungvorgesehen
Die im Jahre I96I aufgenommenen Ver- ist.

handlungen zur Revision des DBA vom

4 6. 1956 sollen demnchst weitergefhrt PHILIPPINEN:

werden.. Im Jahre I969 wurden Verhandlungenber
den Abschlueines DBA aufgenmmen.

KOLUMBIEN

Das DBA betreffend Schiffahrt- und Luft- PORTUGAL:

fahrtuntemehmen vom 9. 9. I965 (BGBI. Die von portugiesischer Seite gewnschten
I967 II S. 763, BStBl. I967 I S. 25) ist noch Ikevisionsverhandlungenber den am 4. II.

nichtinKraft getreten, da der Austauschder I966 paraphertenAbkommenstextkonnten
Ratifikationsurkunden noch nicht stattge- im Jahre I969 nicht aufgenommen werden:
funden hat. Das DBA wird ab I962 anZu-

wendensein. SCHWEIZ:

Die im Jahre I965 aufgenommenen Ver-
LIBERIA: handlungen zur Revision des DBA vom

Im Jalre I969 sind Verhandlungenber den 15.7. I93I/2O. 3. I959 sollen in Krze fort-
Abschlueines DBA aufgenommenworden. gesetztwerden.

MALAYSIA: SINGAPUR:

Die Verhandlungen ber den Abschlu Die im Jahre I967 aufgenommenen Ver-
emes DBA wurden im Jahre I969 fortge- handlungen ber den Abschlu eines DBA
fhrt, sindabernochnicht abgeschlossen. sollenbald fortgesetztwerden.

NEUSEBLAND: TRKEI:
Die im Jalre I968 aufgenommenen Ver- Det am I9. 10. I968 paraphierte .Text eines
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DBA wird demnchstunterzeichnetwerden.

Das Abkomnenwird nicht rckwirkendan- Abkommen Anzuwen- Bei Unter-

zuwendensein. mit den im all- nehmender

gemeinen Schiffahrtu.

II. VorlufigeVeranlagungenauf Grund ab Luftfahrtab

zu erwartenderDBA
Frankreich . I. I. I968) _

Wie aus vorstelender bersicht zu entneh- Grobritannien I.I. I 9691) -

men ist, werden verschiedene der angefhr- Island i.r. 1968 I.I. I9682)
ten DBA nach ihrem vlkerrechtlichen In- Italien - I. I. I957s)
krafttreten rckwirkend anzuwenden sein. Kolumbien -- I. I. I962

Ich bitte die FinMin., die Finanzmteranzu- Portugal -- I.I. I963

weisen, aufAntrag der Steuerpflichtigen,bei Pakstan - I. I. I967)
denen diese DBA voraussichtlch anzuwen- Sdafrika I. I. I9655) I.I. I9656
den sein werden, die Veranlagung vorlufig
durchzufhren oder bis zum vlkerrecht- i. Nur bei unbeschrnkt Steuerpflichtigen, die

lichen Inkrafttreten des betrefenden Ab_ Divdenden aus dem auslndischen Vertragstaat

kommens zurckzustellen. Ob bei vorluf- beziehen.
2. Bis zum Inkrafttreten ist die mit Rundschrei-

ger Veranlagung der Abkommensinhaltbe- ben vom I4- z. I964, BStB1. I S. 43, mitgeteilte
reits beachtet werden soll, blebt nach den Gegenseitgkeitsregelunganzuwenden.

Gegebenheiten des Einzelfalles zu entschei- 3 . Nurfr Luftfahrtunternehmen.

den. Bei Veranlagungenunbeschrnkt Stpfl. 4- Nurfr Schiffahrtuntemehmen.
Das Abkommenwirdauerbei Unternehmen

zur Vermgensteuerkann dies aufFlle be- 5.
der Schiffahrt und der Luftfahrt nicht auf de

schrnkt bleiben, bei denen der Stpf. in dem Vermgensbesteuerungbeschrnkt Steuerpflich-
auslndischen Vertragstaat Vermgen n tiger anzuwenden sein, die in Sdafrika ansssig
Form von Grundbesitz, Betriebsvermgen sind.

6. Bis zum Inkrafttreten ist fr die Besteuerung
oder - falls der Stpfl. eine Kapitalgesellschaft der Einknfte das Abkommenvom 9.5. / 26.8.
ist - eme wesentliche Beteiligung an einer I965, BGB1. x958 II S. 59, BStBl. 958 I S. 40I,

Kapitalgesellschaft des betreffenden Staates anzuwenden.

hat.
III. Arbeitender OECD-Steueraus-

Nach dem in Abschntt I angegebenenStand schusses

werden folgende Abkommen rckwirkend
anzuwendensein: Die deutsche bersetzung des vom OECD-

Steuerausschu im Jahre I966 verabschiede-
ten Muster eines Doppelbesteuerungsab-
kmmensfr Erbschaftsteuerist zur Zeit im
Druck.
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This is a translation in French of a Dutch book Library'InternationalBureauof

entitledi Ontwikkeling,Samenwerking,Fse Fiscal Documentation,no. B 4535

which deals with the ecnomic and organiza-
tional problemsofmergersand take-overs. CODIGO DE LAS LEYES DE HACIENDA,'publish-

ed by Ministerio de Hacienda, Secretara General
LibraryInternationalBurauof Tchnica, Servicio de publicaciones, I969. 2
Fiscal Documentationno. B4579 volunes38I6pp. .

NORWAY Compiationof'the Spanish Public Finance Code
which includes the text of taxlaws, decrees, cir-

MERVERDIAVGIFT, published by Direktren culars, ordir,ancesetc. Appended is a supplemnt
for skattevesenet, P.O.. Box .8Io2, Oslo, I969, regarding Law 60/I969 ofJune 30; I969 whih

introduced a number of tax amendments. See
I27 pp.
Official publicationof the tax administrationex- TNS I-38 (I969).
plaining the introduction of the tax on value Library InternationalBureau of

. .

added and related taxes such as the special tax on
FiscalDocumentation,nos. B5006, B5005

business assets, and pending modifications. The SWITZERLAND
text of the relevant laws and mplementry
provisions thereto are appended. LE IMPOSTE VIGENTI IN SVIZZERA, by .'S..

Bianchi. Publishedby Dott. A. Giuffr editore,LibraryInternationalBureauof
Fiscal Docunentationnos. B4585, B4584,B4583 Via Statuto 2, Milano. 360 pp.
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Survey in the Italian language of Swiss taxation close companies in the Finance Act I969 have

with emphasis on the cantonal taxes in Zurich been added. The law is statedas at November I,

and Ticino and the Taxation of foregners and I969 and supplements the main volume.

non-residents. Library InternationalBureauof
Fiscal Documentation,no. B4571

Library InternationalBureauof
Fiscal Documentation,no. B4543 U.S.A.

UNITED KINGDOM THE FISCAL REVOLUTION IN AMERICA, by H.

S tein. Published by The University of Chicago
CLOSE COMPANIES, by N.E. Mustoe. Third Press, Chicago/London1969. 526 pp.

(Cumulative) Supplement to Second Edition This book discusses the change in national policy
Covering the Finance Acts 1967, I968 and I969. that occurred between the times of Herbert

Published by Butterworths, London I970. I3I Hoover and Lyndon Johnson during which

pp. period the principle of balancing the budget
This cumulative supplement incorporates the gave way as standard doctrine to the principle of

amendments and additons made by the Finance managing governmentexpendituresand taxes to

Act relating specifically to close companies, achieve prosperity.
tax tax. text InternatonalBureauof -corporation and capital gains The of Library

the statutory provisions specifically relating to Fiscal Documentation,no. B 4594

LOOSE-LEAF SERVICES

tLeleases from February I - February 28, I970

BELGIUM BUTTERWORTHS CURRENT TAXATION, re-

leases I-4.
BELASTINGOVER DB TOEGEVOEGDEWAARDE, Butterworth & Co., Toronto.
releases I6-I8.
C.E.D. SamsomN.V., Brussels. PROVINCIAL TAXATION SERVICE, release 247.

Fiscale DocumentatieVandewinckele. Richardde Boo, Toronto.

BOEK DER BAREMA'S COLOMBIA
TomevI, release 15-
Tomeva, release9 REGIMENDELIMPUESTOALA RBNTA (A. Silva),
Tomex, release 15- release 63.
E.K. Vandewinckele, Brugge/C.E.D. Sarnsom, IegislacinEconomicaLTDA,Bogota.
Brussels.

DENMARK
HANDLEIDING DER INKOMSTBNBELASTING,

releases28,29. SKATTEBESTEMMBLSER.

C.E.D. Samsom N.V., Brussels. - SKATTENYTT,release 43.
A.S. Skattekartoteket Informationskontor, Co-

IMPOTS ET TAXES, release I9O. penhagen.
C.E.D. SamsomN.V., Brussels.

E.E.C.
TRAITES DES IMPOTS SURLES REVENUS, release

34. DROITS DES APFAIRES DANS LES PAYS DU

C.E.D. SamsomN.V., Brussels. MARCHE COMMUN,Tome V, releaSe 4.
E.D.Jupiter, paris.

CANADA HANDBOEKEN VOOR DB EUROPESE GBMEEN-

CANADIAN INCOMB TAX, J.G. McDonald, re-- sCHApPEN.

lease 4I.
-- VERDRAGSTEKSTEN EN AANVERWANTE

Butterwprth & Co., Toronto. STUKKBN, releases 68,69.
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I-5. LEIDRAADBU DBBELASTINGSTUDIE,release 12.
EditionsLgislativeset Administratives,Paris. S. Gouda Quint/D. Brouwer & Zn., Arnhem.

PISCALITE EUROPEENNE, Pierre Fontaneau, re- MODELLEN VOOR DE RECHTSPRAKTIJK, re-

lease 4. lease 29
Les Cahiers FiscauxEuropens, Paris, N.V. Uitgeversmij. AE.E. Kluwer, Deventer.

DROITS DES AFFAIRES, releases I-3- NEDERLANDSE REGELINGEN VAN INTERNA-

Ed. Lgislativeset Administratives,Paris. TIONAALBELASTINGRECHT,release 15.
N.V. Uitgeversmij. AE.E. Kluwer, Deventer.

JURIS CLASSEUR FISCAL: CHIFFRE D'AFPAI-
NEDERLANDSEWETBOEKENB,release Io5RES.
N.V. Uitgeversm.AE.E. Kluwer,Deventer.Code Fiscal, release 5I57

Commentaire,release6070. DESOCIALEVERZEKERINGSWETTEN,release37EditionsTechniques,Paris. N.V. Uitgeversmij.AE.E. Kluwer,Deventer.

JURIS CLASSEUR FISCAL: IMPOTS DIRECTS. VADEMECUM VOOR IN- EN UITVOER, releases
Code Fiscal, release 158. 4I5-4I7.
EditionsTechniques,Paris. N.V. Uitgeversmij. AE.E. Kluwer, Deventer/N.

SamsomN.V., Alphen a.d. Rjn.GERMANY
DE VAKSTUDIE:FIS CALEENCYCLOPEDIE.

RWP. RECHTS- UND WIRTSCHAFTS PRAXIS Xa. INKOMSTENBELASTINGEN,releases 63-65.
STEUERRECHT,releaSes 99, IOO. Xd. LOONBELASTINGEN,releaSe40.Forkel Verlag, Stuttgart-Degerloch. N.V. Uitgeversmij.AE.E. Kluwer,Deventer.

REICHSABGABENORDNUNG,release I2. NORWAY
VerlagDr. Otto Schnidt,Kln-Marienburg.

SKATTE NYTT A., release I.

Norsk SkattebetalerforeningHuitfeldts, Oslo.INTERNATIONAL

SWITZERLANDINTERNATIONALTAX AGREEMENTS,release 2I.

U.N.,PalaisdeNations, Geneva, Switzerland. LEGISLATIONGENEVOISE,releaseFebruary.
Administration Cantonale des Cont'butionsNETHERLANDS Publiques,Genve.

U.S.A.BELASTINGBERICHTEN.
BELASTING TOEGEVOEGDE WAARDE, re-

FEDERAL TAX GUIDE REPORTS, I7-2I.

--

releasesleases 40,4I.
ComnerceClearingHouse, Inc., Chicago.N.V. N.. Samsom, Alphena.d. Rjn.
FEDERAL TAXES REPORT BULLETIN, releasesFED'S LOSBLADIG FISCAAL WEEKBLAD, re-
3-6. '

leases I238-I242. Prentice Hall, Inc., EnglewoodCliff.N.V. Uitgeverij FED., Amsterdam.
STATE TAX GUIDE, releases447,448.DE GEMEENTELUKE BELASTINGEN, releases CommerceClearingHouse, Ic., Chicago.87-89.

Vuga Boekenrij, Rijnstraat72, Arnhem. TAX IDEAS -- REPORTBULLETIN, releases 36, 37-
PrenticeHall Inc., EnglewoodCliffs.

HANDBOEKVOORIN-ENUITVOER.

BELASTINGHEFFINGBIJINVOR, release IO6. TAX TREATIES, release2I6.--

N.V. Uitgeversmij.AE.E. Kluwer, Deventer. CommerceClearing House, Inc., Chicago.

I70 BulletinVol.xxIv, April/avrilno. 4, I970



BIBLIOGRAPHY

PUBLIC FINANCE/FINANCESPUBLIQUES

INTERNATIONAL QUARTERLY JOURNAL
founded by J.A. Monod de Froideville

REVUE TRIMESTRIELLE INTERNATIONALE

fonde parJ.A. Monod de Froideville

, PUBLISHER/EDITEUR
FoundationJournalPublic Finance/FondationRevue Finances Publiques

(StichtingTijdschriftvoor Openbare Financin)

BOARD OF DIRECTORS/COMITE DE DIRECTION

B. Schendstok, M. Frank, A.T. Peacock, P. Senf

Vol. XXV I970 No. I

Articles

BenjaminBridges Old-Age Income Assurance Programs: Their Current
IkedistributiveEffects

John G. Head Equity and Efficiencyin Public Goods Supply
James M. Litvack
and Wallace E. Oates Group Size and the Output of Public Goods: Theory and

an Application to State-Local Finance in the United
States

Paul E. Smith New Approaches to Dynamic Stability in Macro-
' EconomicModels

Communicatons
K.N. Keddy Growth of Government Expenditure and National In-

come in India: I872-x966
Nikolai Watscheff Die gegenwrtige Ausgestaltungund die Weiterentwick-

lung der Besteuerungin der VolksrepublikBulgarien

In the respective No. 2 ofevery volUme PUBLIC FINANCE/FINANCESPUBLIQUES publishes
the papers and proceedings of the Congress of the International Institute of Public
Finance held respectively the preceding year. The articles published in No. x, 3 and 4
in English, German or French are followed by summaries in the respective two other

languages. Please addressaU correspondence to Professor Dr. Paul Senf, Universitt
des Saarlandes, Saarbrcken II, Federal Republic of Germany. Annual subscription
rate (4 numbers): Dil. 45.- (USS I2.50, £5/4/-) Orders may be sent to your local
bookseller or directly to the Administration of the JOUrnal PUBUC FINANCE/FINANCES .

PUBLIQUES, Postbus2853, The Hague, Netherlands.
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ANNOUNCEMENTS

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION

announcesa new serieson

INTERNATIONALFISCALHARMONIZATION

-*4t edited by Dr. Mel Krauss and Dr. J.C.L. Huiskamp

The growing emphasis on economic integration by both developedand developingcountries combined
with the heightened interest in the international implications ofnational tax structures, have inspired
this new series ofstudies on the theory andpractice of internationalscalharmonization.

No I. - FISCAL HARMONIZATION
IN THE BENELUXECONOMICUNION

I969. IOO pp.

by Dr. Mel Krauss
Lecturer in Economics
The London School of Economics
Forewordby Professor Carl S. Shoup

Fiscal Harmonizationin the BeneluxEconmicUnion, by Dr. Mel Krauss, the first in the series, is
written for both the profssional economist and interested layman. It represents a stimulating new

addition to the growing volume of literature on nternational tax law, and will be welcomed by a
wide spectrumofinformedopinion.

Customs Unions -- The Positive Theory The Turnover Tax and Tax Harmonization
Customs Unions -- The NormativeTheory The Customs Union in Benelux
Tax Union Theory Direct Tax Harmonizationin Benelux
The Problem of Tax Frontiers The Lessons of Benelux

Written in a lucid, straightforwardmanner, this study begins with a concise but penetrating review
of the present theory of customs and tax unions. The first part provides the reader with the necessary
tools of analysis, enablinghim to understandthe basic theoreticalissues underlying the present debate.
These tools are then applied in an interesting and informative manner to the problem of fiscal har-
monization in Benelhx. The author has, therefore, succeeded in blending theory with practice
althoughat the same time enablingeither part ofthe book to be read without recourse to the other.

Price: Dil. 25.- I USS 7.00 with postage (airmailUSS -.60 extra).

For residents of The Netherlands:prices exclusiveBTW (TVA)

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION
Sarphatistraat I24 - Amsterdam-C.- Holland

I72 Bulletin Vol. xxlv, April/avril no. 4, I970



BIBLIOGRAPHY

Dr. Helmut Debatin

ANALYSIS OF THE GERMANTAX SYSTEM

I969. I6o pp.

General Principles-- Taxation of Income and Capital
Unilateral Measures for the Avoidance of Double Taxation

Sections A 2.1, A 3., A 4. and A 4.2 ofHandbook on the United States - Gennan Tax Convention

(Volume of'Tax Treaty Guides'), by Dr. Helmut Debatin and Dr. Otto L.Walter, in collaborationwith
ErnstWeberand Henry Conston.

Written from the point of view of the English-speaking tax practitioner, by Dr. Helmut Debatin,
Head of the Department of InternationalTax Affairs of the German Ministry of Finance, this pene-
trating study (consisting of about I6o pages) discusses the principles of the German tax system with

particular emphasis on the taxation of income and capital, and unlateral measures for the avoidance
ofdouble taxation in German tax law. The principal headingsare as follows:

The constitutional basis International commercial shipping
Structureof the tax system - tax burden, types Deductionofthe foreign tax trom income
of taxes and tax yield The distinction between taxes on persons and
Detailed information about important taxes on objects
not included in the taxation of income covered Unlimited and limited tax liability in the case

by the convention of taxes on persons
Tax law sources Piercing the corporate veil for tax purposes
Rules of tax administration Income tax

Method of applying the laws The corporationincome tax

Tax administrationoffices Capital tax

Tax orocedure Trade tax

LegaS remedies Supplementarylevy
Forms of international double taxation (effective from I968)
Unilateral tax relief from double taxation Capital tax -

Personal and corporation income tax - Tax credit
Tax credit Determination of the German taX at a flat
Tax exemption from taxation for employees rate

in foreign assembly or construction projects Inheritance tax -

Determination of the German tax at a flat Tax credit
rate Lump sum determinationof the German tax

This study iS taken from the English text of the loose-leafservice, Handbookon the United States -

German Tax Convention, where it provides a detailed background to the main part of the work,
which is a comprehensive bi-lingual commentary, examining from an entirely new approach, the

provisionsofthe Convention, and interpretationmeasures and decisions of the tax administrationand
the courts.

Price: D. 27.- I DM 30.- I USS 7.50 with postage (airmail USS -,40 extra).

For residntsof The Netherlands:prices exclusiveBTW(TVA)

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION

Sarphatistraat I24 - Amsterdam-C. - Holland
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AT

YOUR

S ERVi C E
Prentice-Hall, Inc. is the largest organization in the world
that s engaged in the dissemination f information on

taxation, government regulation, and business conditions.

Just a sanpling of the subjects covered in P-H publications is

shown in the following listing:
,

0 Anti-Discrinination 0 Federal taxes 0 Sales taxes
Acts O-Franchise taxes [] Securities regulation

[] Arbitration 0 Governmentcontracts [] SBIC
[] Capital adjustments 0 Inheritance taxes 0 Social Security
[] Charitable trusts [] Instalment selling [] State taxes
0 Clayton Act [] Labor relations [] Stock rights
0 Closed shop [] Oil and gas taxes [] Stock transfer taxes
[] Collectivebargaining 0 Payroll taxes [] Taft-HartleyAct
[] Corporationlaws [] Pensions . 0 Trusts
[] Disclosurelaws [] Personnel relations 0 Unemployment
o Doing business [] Profit sharing insurance
[] Employeebenefitplans [] Property taxes [] Union contracts

o Estate planning [] Public utilities taxes [] Wage and hour laws
[] Excess profits taxes [] Retirementplans [] Wagner Act
[] Excise taxes 0 Robinson-PatmanAct [] Wills

To obtaininformation,withoutobligation, on the publication
covering the field ofyour interet, address Department3. I4I

(SD).We will be glad to be of service toyou.

PRENTICE=HALL, Inc.
ENGLEWOOD CLIFFS, NEW JERSEY

..
J,

/' -
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THE TAXATIONOF PATENT ROYALTIES,
DIVIDENDS, INTEREST, IN EUROPE

Volume I ofGuides to EuropeanTaxation

e loose-leaf I supplementedby airmail e approx. 500 PP.

This original volumein the well-known loose-leaf series, Guides to European Taxation
gives every tax (with basis and rates) levied on intercorporate patent royalties, dividends and
nterest,as each type ofincomeflows from one Europeancountry to another,and to the United,

States of America, and Canada. Further details free upon request.

This valuable, time-saving aid to well-informed tax planning, is
suppliedin a compactbinder, and clearly laid outfor quickreference.

*Dfl. I62 US $ 45

including 197o airmailed supplements
*For residents of The Netherlands: prices exclusive TVA (BTW)

INTERNATIONAL BUREAU OF FISCAL DOCUMENTATION

Sarphatistraat I24, Amsterdam-C.,Holland

TAX NEWS SERVICE
airrnailed I concise loose-leaf twice-monthly

Provides latest informationon tax changes throughoutthe world.
Divided into Europe and Non-Europe Sections, country-by-
country. Easy to fle. Twice-yearly indexesfor quick reerence.

Subscribers to our other monthlyjournalBUROPEAN TAXATIONautomaticallyreceiveTAX|
NBWS SERVXCE free. It can also be obtained separately:

In Europe: *Dil 35 for I970 *Dfl 65 for I970/7I
Non-Europe: US$ I 2 for I970 USS 22 for I970/7I

A specialloose-leafbinderwith tab-sheetsand title pages is available with space for twoyears'
issues: Dil 8 or USS 3-75 including postage and packing.

*For residents of The Netherlands: prices exclusive TVA (BTW)

INTERNATIONALBUREAU OF FISCAL DOCUMENTATION

Sarphatistraat 24, Amsterdam-C,Holland Specimen issues available,free, upon request

Bulletin Vol. xxrv, April/avril no. 4,x970 I75



CUMULATIVE INDEX 1970

Nos. I, z and 3
page

Editorials
DevelopingCountriesand InternationalFiscal Law 2

ThinCapitalization 46
.
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With the close cooperationola networkofexpert correspondents in eachof the Latin Americancoun-

tries, coordinatedby Bomchil, Pinheiro, Claro, Lavalle & Bado, the International Bureau of Fiscal
Documentation has filled a signcantgap in international tax literature by producng-

CORPORATE TAXATION IN LATIN AIVIERICA
edited by and

Dr.N. Chedufau Lic. S. GarcaGranados
assistedby RobertC.'Hammond,B.A.

Partner ofM. & M. Bomchil, - Research Associates at the InternationalBureau-

Buenos Aires - Paris ofFiscalDocumentation,Amsterdam

e loose-leaf quarterly up-dating supplements e approx. 500 large-fornatpages

CONTENTS
SectionA - Introduction,Introductory SectionD - Effective tax treatieson income

Notes, and Glossary and/orcapital signedby Latin
SectionB - Summariesof Corporate AmericanCountries

Taxationin Latin American SectionE - Currentannotatedbibliography
Countries of the publicationsacquired

SectionC - Surveysof CorporateTaxation by the I.B.F.D.
in LatinAnericanCountries

Section B provides a country-by-country comparative summary of the basic provisions of the Latin
American tax law.

Secton C ampli/es the summaris in SectionB,jollowingthe samepercountry outline.

Part I - TAXATION OF INCOME Part 3 - TAXATION OF CAPITAL
A. General IncomeTaxation A. GeneralNet Worth Taxes
B. .TaxationofParticularTypesof B. Taxes on ParticularTypes ofCapital

Income or Property
Part 2 - TAXATION OF DIVIDENDS, Part 4 - TAXES ON GOODS, SERVICES AND

INTEREST, ROYALTIESAND BRANCH TRANSACTIONS
PROFITS A. Turnoveror Sales Taxes

A. Dividends, Interestand Royalties B. Taxes on Productionand Consumption
Paid to Residents C. TransactionTaxes

B. Dividends, Interestand Royalties Part 5 - OTHER FISCAL CHARGES PAYABLE
Paid to Non-Residents BY CORPORATIONS

C. TaxationofBranchProfits Part 6 - MISCELLANEOUSTAX PROVISIONS

Price: USS 75.00 - £3I.2S. - *Dil. 270.00 - DM 275.00
(includingsupplementsfor z970)

PRE-PUBLICATION Subscribers to the Buetin are being oered'a special o%
OFFER- discount on orders placed direct, beore September 30, 1970.

Aspecialrate applies to subscribers in Latin America-please
IO/o discount writefordetails.

* For residents of The Netherlands: the prices quoted are exclusiveofTVA (BTW)

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION

Muiderpoort - Sarphatistraat I24 - Amsterdam-C. - The Netherlands
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**** ARTICLES . ***

EDWIN C. HARRIS*:

TAX REFORM IN CANADA-STAGEII

THE BATTLE RENEWED stantially modified nm the course ofprolong-
ed public and parliamentary debate. When

Tax reform is once again an explosive ssue the implementing legislation was finally
in Canada. The soundand fury that followed passed in the late spring of I969 it was nade

in t:he wake of the Report of the Royal largely retroactive to October I968. The

Commissionon Taxation(Carter Report) intervening period of uncertainty and fru-

after its release in early I9671 had barely stration was one that most Canadians would

subsided, when very much the same issues not wish to see repeated, and it became clear

became once again the center of heated that any further major tax reform could not

public controversy. The reason was the be effectively implemented until after

much-delayedcommencementofStage II of proposals had been presented by the govern-

Canada's agonizing and protracted process ment, had been subjected to full public and

of federal tax reform, the release in Novem- parliamentarydiscussion, had been modified

ber I969 of Finance Minister E.J. Benson's in the light of that discussion, and then had

White Paper entitled Proposals for Tax been converted nto mplementing legisla-
Reform. tion, which itself should be open to debate

It had been apparent for some time that the before coming into effect. In any event, the

federal governmenthad rejected some ofthe government treated the reform ofestate and

major Carter recommendations,particularly gift taxes and ofthe taxation oflife insurance

those that would have treated gratuitous and life insurance companies as having been

transfers as income in the hands ofthe trans- completed for now and did not deal with

feree. This question was settled, at least for these matters in its White Paper.
the present, by a revision to the estate and Like the Carter Report before it, the Whte

gift tax rules initiated by Mr. Benson's Paper was quite favorably received during
budget speech of October I968, which the period immediately after its release. It

drastically changed those rules by increasing was much briefer and less philosophical than

rates and by borrowing from the Carter the Carter Report and.for the most part did

Report the princple of exempt transfrs not attempt to go nto detail on questions of

between spouses; nevertheless estate and gift implementation.Nevertheless it appeared to

taxes were retained as capital transfr taxes take a more practical view of problems of

rather than income taxes. At that time the tax reform than did the Carter Report and

governmentalso adopted a modifed version to have avoided several of the pitfalls of the

of the Carter recommendations for taxing earlier report. Both documents, however,
life insurance companies and the proceeds of
realization of life insurance policies (other

* Professor of Law, Dalhousie University, and
than on the death of the life nsured, which

of the firm of Daley, Black, Moreira & Piercey,
remains a non-taxableevent). These changes Halifax, Canada.
themselves proved to be highly controver- I. See Harris, What Should Canada do wth the

sial, and the original proposals were sub- Carter Report, XXI Bulletin 53 I (I967).
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TAX REFORM IN CANADA-STAGE II

didnotwearwelhapart from the obviousand estate and gift taxes in the light of the new

expected resistance of tax-favored groups proposed taxes on capital gains and to admit
such as the naturalresources industries,whose that inflationary increases in effctive tax

tax exemptions would be reduced under the rates must be taken into account. It does not

new proposals (though not as drastically as follow, as the well organized opposition to

under the Carter Report), the White Paper the White Paper seems to imply, that the
has come increasingly under fire from the White Paper must be scrapped and that
business and profssional communities. therefore the present tax system is the best
While the White Paper makes fewer pious ofall possible tax systems.2
statements that equity should be the founda- The inability to adhere to any timetable for
tion of the tax system, when the implica- mplementationremains a source of frustra-
tions of the proposals become apparent it is tion. The White Paper proposals were in-
easy to conclude that equity and the conve- troduced in the hope that tley could be
nience of the tax collector have overridden speedily debated in the country and in
all other criteria. This conclusion has cer- Parliament; that opposition would be con-

tainly been reinforced by the further ex- fined to minor matters and a few obviously
planations and defenses of the White Paper untenable proposals,3which the government
that have been offered by Mr. Benson and could then gracefully withdraw as evidence
his advisers. of its fexiblity; that implementing legisla-
The familiar arguments have again been tion could be ready by the fall of I970; and
raised, and with increasing vehemence: that tlat the new tax system, subject to certain
the White Paper would impose a crushing transitional rules that would apply during
burden ofadditional taxation on the middle the initial years, would be in effect by the
and upper income groups, that it would beginning of I97I. Unfortunately the
deter non-resident capital from coming to government greatly underestimated the
Canada and would drive Canadian capital strength of the opposition to the equity bias
and indeed productive Canadian residents of many of its proposals, the time it would
out of Canada, that it would eliminate n- take even tax experts to ascertain the implica-
centives to work and to save, that it would tions of tle proposals, and the time that any
severelyhampersmall business, that it would tax reform discussion must consume. This
alarmingly increase federal government process would iclude the preparation and
control over the economy through the col- presentationofbriefsby thousandsofcitizens
lection ofan ever-growingshare of the gross and organizations,the sifting ofvast amounts

national product in the form of federal in- of material by two parliamentary commit-
come taxes, that it would render the revenue tees and the formulationof their reports and
position of the provinces even more critical recommendations, further consideration by
than now, etc. If the Whte Paper proposals
remain unmodified most of these criticisms

2. Economists, on the other hand, while regret-would have at least a neasure of validity. ting the loss of the theoretical symmetryof the

1It should be possible, however, to meet most Carter scheme, appear to support the new pro-
of these criticisms, to the extent that they Posals on equity grounds.
are valid, through modifcations of the 3. Such as the complete disallowance of deduc-

tibility for entertainment expenses and for the
originalproposals,particularlyif the govern- cost of attending business and professional con-
ment is prepared to reconsider its heavy ventions.
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government of its positon, the drafting of suggestions for mprovement, and he has

detailed legislation,4 further public and publicly acknowledged that there are some

parliamentary debate (particularly if the particular problem areas6 on which sugges-

original proposals have been substantially tons would be welcomed. Yet in hs many

changed), and the educat:on of administra- public appearances to explain the Wlite

tors and taxpayers alike in the operation of Paperhe is cast in the role ofdefendingrather

thenewsystem. than merely explaining it. Ths may account

The process has not been speeded by the in part for the stand taken by manyorganized
failure of the government to do some ne- opponents of the White Paper, and indeed,
cessary homework before releasing the the leader of the offcial opposition in Parlia-

white Paper: many of the proposals are not ment has been attackng the White

practical; some appear to be contradictory; Paper as ifit were a firm declarationofgov-
some, such as the proposals for taxing trusts, ernment policy, which it does not yet
indicate in a paragraph or two a general purport to be.

approach to a matter of great complexity,
where a proper evaluation of the proposals OBJECTIVES OF TAX REFORM

requires a knowledge of the details; and
there are vast areas requiring reform, such as The apparent objectives of the White Paper
federal sales tax, depreciation rules, the proposals are-

timing of recognition of income, and in- I. Taxation in accordance with ability to

come tax administration and adjudication,
where little or no change is proposed at this 4. If recent experience with the drafting of

time. Most commentatorsdo not expect that Canadian income tax amendments is any indica-

even this partial tax reform can be imple- tion, the initial drafting may not be a model of
brevity or completeness.

mented befre I972, which would be almost 5. One example is Mr. Benson's delphic utter-

a full decade after the initial appointmentof ances concerning the original proposals to bring
the Koyal Connissionon Taxation. Mean- into ncome on an accrual basis not merely the

while the uncertainties that frustrate longer- accounts receivablebut also the work in progress
ofprofessionalpractitioners. Another is a release

term business planning become increasingly showing the incredible complexity involved in
acute. accounting for creditable tax under the pro-
At the time ofwriting, separate committees posed integration system. A release dealing wit

of the Canadian House of Commons and international income is expected in April I970.

Senate are considering the White Paper
6. Examples are the increased tax burden on

small incorporated businesses, disincentives for
proposals and are receiving briefs from large non-resident owners ofwholly owned Canadian
numbers of interested parties. Mr. Benson subsidiaries to make shares of the subsidiaries

and his advsers have appeared before these available for Canadian investors, and the posi-
committees to supplement and amplify the tion ofholders ofa controllingblock of a widely

held Canadian corporation who must sell some

proposals, though the amount of useful of their stock to pay the tax resulting from the
additional infornationthat has been released proposed deemed realization every five years.
so far is quite minimaland is open to varying The White Paper itself has invited representa-

interpretation.6 It should be noted that the tions on such matters as depreciation rates-

White Paper is framed in terms ofproposals though perhaps after implementation of the
other proposals (para. 5.I4)-and the tax rate to

only: Mr. Benson has emphasized that the be applied to the accumulated income of trusts

governmevt is open to and welcomes (para. 5.58).
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pa, by shifting the effectiveburdenoftax them would be taxed at the family's top
from lower income groups to marginal rate.9 On the other hand, the

(a) niddle income groups (through higher present system is inequitable since the total
rates); and tax paid by two spouses depends very much

(b) upper income groups (through taxing on the proportions in which the family
capital agains). income is earned by each of tlem. The

2. Equity, through broadening tle tax base solution may be to provide for an elective
by including capital gains, in whole or in family rate schedule.
part, in ncome; through closing existing The present personal exemptions of
loopholes; and by looking through cor- $I,000 fr the taxpayer and a further $I,000
porations to their ultimate shareholders, for his spouse (reduced to the extent t:hat the
to the extent that this would be in accord spouse's income exceeds $250) have become
with economic reality. glaringly inadequate since these amounts

3. Encouraging econonic growth, particu- were instituted in I949. In effect the present
larly by providing incentives for Cana- system taxes many individuals and families
dians to invest in Canadian equities; who do not earn anywhere near subsistence
limiting the maximum rate of tax to level ofncome in today'shighly infiationary
about 50%; and making the tax con- conditions. By increasing the exemptions
cessions that are available to resource n- ofsingle taxpayers to $I,400 and ofmarried
dustries operate more efficiently. taxpayers to $2,800 (subject to reduction to

4. Maintainingor increasing the flow of tax the extent that the spouse's income exceeds
revenue to the federal and provincial $IOo) the White Paper would completely
treasuries.7

exempt about 750,000 present taxpayers;
The foregoing objectives, at least in general but taxation would still begin well below
outline, appear to follow quite closely the the povertyline, and there is no suggestion
Carter recommendations. that the exemption levels would be

periodcally adjusted to allow for their
TAXATION OF INDIVIDUALSAND future erosion by infiation. Children's
FAMILIES exemptions-'Cnow $300 to I6 andup age

$550 between I6 and 2I) have been changed
The White Paper rejects, at least fr now, from tme to time since I949, but no further
the Carter proposal for a family tax unit. change in these levels is proposed until after
It was expected that the governmentwould a thorough review of the social securty
not agree to include dependent children in
the tax unit, but many observers were sur-

prised that the White Paper proposed to 7 Seeparas. 1.5-I.I9.

continue the tax separatenessofhusband and 8. Unless some steps are taken to give at least
towife, particularly where spouses had just partial recognition husband-wifeunity under

the income tax law, many anomalies result or
recently been recognized as a single tax unit wi11 result where husband-wife transfers that
under the estate and gif tax reform,8 The are exempt from capital transfer tax still incur
govemment is reluctant to recognize a income-tax liability-e.g., deemed realization of

husband-wife tax unit because this might capital gains on inter-vivos transfers or on

jointly held life insurance upon the death of thecreate a lisincentive for wives to work, snce first spouse.
even modest amounts of income eamed by 9. See para. 2.5.
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system.10 The present standard deducton of ployee had some personal use of the emplo-
$IOO in lieu of itemized deductions such as yer's automobile or aircraft. Employees
charitable and medical payments would be would also be taxable on ther employer's
retained. contributions on their behalf to medical

In order to encourage mothers to join or care plans.
remain in the working force, new deduc- A drastic revision of individual income tax

tions are proposed for child care expenses, rates s proposed. Whle the Carter concept

within certain limits, up to a maximum of of limiting the maximum rate to 50% iS

$500 per child under I4 and $2,000 per adopted, the rate scale rises much more

family.11 The present non-deductibility of steeply, and the total tax revenue would be

the expenses ofearning employment income much larger, than the Carter Report con-

would be offset in an arbitrary and hardly templated. The rate schedule would be

satisfactory way: it is proposed to allow a much simpler than now, where several

standard deduction against employment in- minor adjustments, surtaxes, etc., must be

come of 300 thereofor $I5O, whichever s appled to the basic prescrbed rates. Under

less. There would be no option to temize the White Paper there would be a single
deductions. Consequently employees who rate table for federal tax and anot:her for

did not have such expenses would gain a provincial tax. Over a five-year transitional

windfall, while employees whose expenses period the top combined marginal rate

were higher than these arbitrary amounts would decline from 8I.92/0 (on taxable in-

would receive nadequate reIief. While comes over $400,000) to 5I.2% (on al1

fears of additional administrative burdens taxable income over $24,000). This phasing
are at the root of both the present and the n of the new top rate would raise very

proposed treatment of employment expen- little revenue and yet might be punitive to

ses, equity would appear to demand the some taxpayers who were caught under the

right to itemize deductions and to claim widened tax base during this period and

them if they exceed a mnimum standard mght lead to artificial postponement of

deduction. It is proposed that unemployment business transactions. It seems clearly pre-

nsurance contributions be deductble, but ferable, therefore, to institute new rates

unemployment insurance benefits would without a transition. The proposed rates

correspondinglybecome taxable. Household would commence at the surprisingly hgh
moving expenses would be deductible if level of 2I.76o on the first $500 of taxable

there was a change of both job and job income. They would result n substantially
location. heavier taxation for middle income families

Capital gains realized or deemed to be realiz- and much heavier taxation nm most ranges

ed would be subject to taxation in the than would be borne on the same amount of

mannerexplained later. In additon to unem- income in the United States. In addtion, the

ployment insurance receipts, the tax base provinces, which are morehard pressed than

would be expanded to include scholarships
and feflowships (against which tuition fees Io. See para. 2.6.

would be deductible), the income ofvisitng II. See paras. 2.7-2.9. It is not indicated which

professorsand teachers(subject to the amend- spouse is entitled to the deduction; but see para.
2.28 and Table Io, page 33.

ment of existing tax treaties), and certain I2. Other than some that would be expressly
minimum deemed benefits where an em- excluded, like costs of transportation to work.
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ever to raise the revenuetheyrequireto meet In addition, the present rule that no more

theirrapidly growingexpenditureprograms, than IO% of the income of such plans may
would not likely rest contentwith the share come from outside Canada would be
of the income tax proposed for them, and changed to require that no more than IO%
many of tlem might ncrease their ncome of their assets could be nvested outside
tax rate above that level. Since the White Canada.1 Severe new compliance require-
Paper (again following the Carter approach) ments would be imposed on plan trustees
seeks to keep the top combined federal and to ensure that the beneficiaries did not

provincial personal tax rate in line with the evade tax on distributions from the plan
corporate rate,13 a material ncrease in pro- -e.g., by leaving Canada. The plan trustees

vincial income tax levels could upset the ba- themselves would remain tax-exempt but
lanceofthewholesystemand furtherincrease would not be permitted to claim credit for
the.totalgovernment share of gross national corporate tax paid on dividends received by
product. This share has been galloping in the trust or to reduce the taxablegain on the
the direction of 40Oo and would probably sale of shares of widely held corporations
reach that level, even without provincial by one-hal, as non-exempt taxpayers
action, if theWhite Paper rates remained in would be permitted to do. Withholding tax

effect for five years,14 One of the criticisms would be mposed on all benefits from such
that has been hardest for Mr. Benson to plans paid to non-residents.
answer is that the White Paper would sub-
stantially ncrease overall tax levels in the 13-This would eliminate the temptation to

guise of instituting tax reform. accumulate corporate earnings to avoid paying
The Ryal Commission reconmended that personal tax on distributions, with the resulting
maximumdeductiblecontributionsto retire- attempts to strip surplus. See para. 2.40.

I4 See WhitePaper Tables 15-17 at pages 95-96.ment income plans be based on a paid-up The government of Ontario has concluded that
pension of $I,000 per year rather than, as the White Paper has greatly underestimated the
now, an annual deduction plus the right, additional revenues that it would generate for
in certain cases, to make past-service con-

the federal treasury; assumingcontinuedinflation
and economic growth over the next five years,tributions to pension plans. This recommen- the amount of the underestimate could be

dation ran into severe criticism and was staggering.
shown to create an administrativenightmare. I5. Paras 2.48-2.50. It may be predicted that
Yet the White Paper pays lip-service to revenue considerations would never perrnit

such a switch if at some unforseeable futurethese proposals, at the same time saying that
date the decided that it couldrevenue considerations prohibit a switch government
afford to reduce taxes it would find an overall

to a benefit-basedsystem at this time.15 The deduction of rates or an increase in personal
present system, therefore, would be con- exemptions or some more generally applicable
tinued, except that lump-sum contributions concession to be more attractivepolitically than

awould be allowed in certain special cases,
allowing quite limited number of taxpayers
to make large lumpTsum deductible paymentsand recent restrictions on the investments of into pension and retirement plans. This con-

such plans would be retained. An equitable clusion is reinforced by recent distasteful dis-
and adninistratively sinpler solution than putes over large past-service contributions to

either the Carter proposal or the present
executive pension plans.
I6. It is not clear how investments through a

system would seem to be to allow the carry- chain of intervening corporations or trusts
forwardofunuseddeductions to such plans. would be treated for this purpose.
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The White Paper does not accept the broad CAPITAL GAINS

block averaging method recommended

by tle Carter Report or the accompanying To the surprise of no one, the White Paper
suggestion to allow deposits to be made to adopted the general prnciple that capital
ncome adjustment accounts to defer the gains on the sale or deemed sale of assets

recognitionof income. At the same time the would be treated as income and that captal
White Paper recognizes the need for general losses would be deductible. This approach
averaging provisions in lieu of the varied seems simpler, adminstratively preferable,
and incomplete averaging rules that now nd more equitable than an attempt to tax

apply in some special cases. The Whte capitalgainsat preferentialrates. The general
Paper would not grant averaging relef prnciple, however, would be subject to the
where income declined; t:he proposed followingexceptions:-
averagingprovisionwouldapplyonly where I. Generally, only half the gan on a sale of
a taxpayer's income for a given year was shares ofwidely held Canadian corporations
more than one-third higher than his average would be taxable. This would balance the
income for the past four years (subject to system, explained later, under which there
transitional rights to average a shorter would only be partial integration of the

period of years). Averagng would be ncome and corporate taxes ofthese corpora-
available only to resident individuals who tions with those of their shareholders. In

were regular members of the working force. effect, however, two-thirds of the gain
The excess ncome of the year in question would be ncluded in income where the
over the threshold amount would be seller is another widely held Canadian
taxed at five times what the additional tax corporation,xv Gains and losses on shares of
would be in the year n question ifone-fifh closely held corporations,on the other hand,
of that excess were added to the threshold would enter fully into the computation of
amount of income. Because of the con- income.

struction of the rate schedule, the averaging 2. In the case of the taxpayer's principal
provisions would be of ninimal benefit in residence, a gain on realization would be
the vast majorityof cases. It is proposed that taxable only to the extent that t exceeded
this averaging, where available, would be an annual growth equal to the sum of

automatically determined by the computer $I,000 plus itemized costs of improvements
in the Taxation Data Centre. The current or a standard improvement allowance of

special averagingprovisionswouldbe phased $I50. With the exception of farm houses

out, though t appears that the carry-over forming part of a farm that was sold, losses
ofcorporate business losses would be retain- on sales of such residences would not be

ed, and farmers would continue to use deductible. The expressedaim is to eliminate
block averaging. If the computer was to most sales of a taxpayer's own home from
do the job in any event, there seems to be no tax; in practice, with rapidly accelerating
just:ifcation in setting a thresholdany lfigher real estate values in most Canadian cities, the
than I00% of the average income for the proposal would not accomplish that result.
number of past years that is being used as a The solution may not lie, as Mr. Benson has

base, and the right should be available when suggested, in raising the dollar amount ofthe
income declines as well as when it increases.

I7 See para. 4.59.
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exemption or in fnding some safe haven assets on hand at that time would be deemed
alternative to actual valuation as of valua- to have a basis equal to their value on valua-
tion day but rather in exempting all such tion day, regardless of their original cost.19

sales. In the case of bonds, mortgages, and agree-

3. On sales of other personal property t:he ments for sale it is proposed to permit
first $500 ofproceedswouldbe exempt from taxpayers to take as the basis their original
tax, and similarly the first $500 of any loss cost (or their amortized cost, if originally
would be non-deductible.18In any event no acquired at a discount) on valuation day if
losses would be deductible on the disposal this was greater than their market value on

of items of personal use and enjoyment that that day.
deteriorate through use. All other losses Among the least satisfactory aspects of the
on personal property, such as on sales ofart White Paper are the transitional proposals
collections,would be deductibleonly against for goodwill and certain mineral rights
corresponding gains during the year in owned by a taxpayer on valuation day: in

question, the imnediately preceding year, effect, such assets would be deemed to have
and the immediately following year. For no basis, regardless of their original cost, if

anyone dealing in such property, of course, any, or of their value on valuation day, and
the gains would be fully taxable and losses an increasing proportion of the gross

fully deductible. In this whole area the
government would be creating severe I8. It is indicated in para. 3.23 that several sales
administrative headaches fr itself and (in the same year) of items constituting a set

strong resentment among taxpayers: a would be treated as a single sale. The admini-

general exemption from tax of sales of strative problems raised by such a proposal
would be formidable e.g., if a taxpayer sold

property held for personal use would seem
several books for SI,000 would he be selling a

to be required. single asset (let us call it library) for over $500,
4. Since they are not specifically referred to or would he be selling numerous ndividual
in the White Paper, it is generally assumed books, each of which was sold for less than

that windfalls, gambling gans and losses, $500 If the former, how would the tax basis of
the sold asset be determined, other than by keep-compensation for loss of earning capacity, record of the cost of single book

and life nsurance mortality gains and losses
ng a every
Taxpayerswouldnot be likely to acceptwilling-

are not ntended to enter into the computa- ly the burden of this kind of recordkeeping.
tion of income for income tax purposes. I9. Unlike the Carter Report, the White Paper
5. Non-residentswould be subject to Cana- does not discuss the methods ofvaluation to be

used or suggest alternatives to actual valuation.
dian tax only on certain types ofgains from On the other hand, while the Carter Report
the sale ofCanadian assets, as explained later. assumed that all such valuations would need to

be settled within a short period after the com-

Generally tle basis ofproperty for purposes
mencement of the new system, thus placing a

of computing taxable gain would be its
tremendous initial burden on the tax admini-
stration and on professional valuers, the White '

original cost. Since, however, there is in Paper appears to contemplate that such valua-
general no intention of taxing capital gains tions need not be settled until the indefinite
accrued up to the tine of implemertation future date when a potentially taxable event

of the White Paper proposals, it would be -e.g., realization or deemed realization-oc-
curred. Whether the resulting long-term un-

necessary to declare a valuation day near certainty would be acceptable to taxpayers maytle time of implementation, and most be debated.
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proceeds of subsequent sales would be in- Sjnce the White Paper does not refer to the

cluded in income, depending on how long uneven and inequitable impact of inflation

after valuation day the sale took place. For on a tax system of fixed rates and exemp-

goodwill t:he proportion would commence tions that taxes dollar gains regardless of the

at a rate of40o on sales in the first year and holdingperiod, it is apparentthat thegovem-

grow by 5 percentage points a year until ment is content to continue to profit from

the proceeds of such sales would be fully persistent infation. It seems that no effort

taxable, wthout any deduction, from the s beng made to develop ndex numbers to

I3th year. In effect there would be retro- defate holding gains (where the inflationary
active taxationofcapital gains on the growth impact can be particularly severe) or to

of t:hese assets2o that occurred before valua- upgrade the personal exemptions and rate

tion day. The reasons given for this in- brackets on a systematic basis. Mr. Benson

credible treatment are that goodwill would has said that no one has been able to develop
be depreciable under the new system, and such index numbers, but it seems incredible

so a purchaserwould be willing to pay more that this cannot be done with a little con-

for it, giving a windfall to the owner,21 centrated effort or that the government is

and that, in the case of mineral rights the content to ignore the efforts that have been

proceeds of which would not be taxable made by several other countries to meet this

under the present law, the cost ofsuch rights problem.
would become deductible to the new owner, Property received by nter-vivos gift would

inducinghim to pay more for them.22 be deemed to have been acquired at a basis

Finally, it would be necessary to ensure that equal to its value at the time of the gift.
the potential tax on recaptured depreciation, Property acquired by bequest (unlike under

nventory disposal, etc., relating to assets the Carter system, where there would have
owned on valuation day would be taxable been a deemed realization, just as in the case

along with gains made through subsequent of nter-vivos gift) would be deemed to be

increases in value. There is a harsh and

apparently needless proposal to deny to the
20. In many cases of sale of goodwill this would

shareholders of a closely held corporation be coupledwith the non-deductibilityof the cost

that was taxed in its own right a creditr a of acquiring such assets.

portion of the corporate taxes paid by the 2I. See paras. 57-58. One may assume,

corporationafter the conmencementof the though the White Paper does not say so, that

system until all this potential tax on its the amortized cost of goodwill purchased after
valuation day would be deductible from the

assets had been paid, regardless of whether proceeds in computing the taxable gain on its

in fact the gans on these assets had been ultimate sale. The desired symmetry between the

realized.28 Even though the potential tax had taxation of incorporated and unincorporated
arisen under the present tax system, there business would be destroyed, since it would be

difficult to exclude goodwill elements from the
would appear to be no serious policy objec- basis of corporate shares determined as of
tions to allowing shareholders credit under valuationday, though it is apparentlyintended to

the new system for the tax when it naterial- attempt this in the case of closely held corpora-

ized: under the present system, the corporate tions.

tax might have been considerably lower. 22. See para. 5.28. The initial proportion of

Consequently the proposal should be aban- proceeds included in income would be 6o0/0 in
the first year, rising to xooo by the ninth year.

doned. 23 See para. 4.79
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acquired at the basis of the deceased at the White Paper would deem the shares of a

time of death plus the death tax applicable widely held Canadian corporation owned
to the unrealized gain-a so-called roll- by an ndividualor a closelyheldcorporation
over. There are some strange proposals for to be realized every five years, taking one-

rollovers on liquidating distributions by halfoftle resulting gain or loss into ncome

closely held corporations, under which andadjustingthebasisofthesharesaccording-
each sharelolderwould be treated as having ly. This proposal will be discussedfurtherin
acquired corporate assets distributed to him connectionwith otherquestionsofcorporate
on liquidation at a basis equal to the basis of taxat:ion.
his shares, and the corporation would be On the other hand, in cases where a rollover
deemed to have sold its assets to the share- was permitted, even actual realizationwould
holder at that price and to have distributed not be a taxable event. The most obvious
the proceeds.24 This would mean that each situation would be where there had been
shareholder's tax would depend in part on a forced realization, by expropriation8 or

what a fellow shareholder paid for his the destruction of property, to the extent

shares; it would seem more logical to deem that the proceeds of disposal were used
a sale to take place at the corporation's basis within a limited period to acquire similar
rather than the shareholder's, though tle property. Where a taxpayer sold one per-
government probably objects to allowing sonal residence and bought another in the
the shareholder an immediate deduction if course ofmoving to a new job within Cana-
the price he paid for his shares exceeded the da, a rollover would also be permitted. As
book value of his portion of the corporate mentioned earlier, certain transfers of
assets. The proposals for rollovers on cor- property to corporations owned by the
porate reorganizations, which are quite transferor and certain reorganizations of
limited and generally restricted to widely widely held corporationswould also qualifr
held corporations,25 are vague and unsatis- for rollovers, though the limitations would
factory. The obviouslyneeded rollovers that likely be stringent.
are proposed on the incorporation of a

businessor ofaninvestmentportfolioare too CORPORATIONSAND SHAREHOLDERS

restrictedin terms oftheshareholdingsofthe
new corporation to be useful in tle case of The proposals for corporate taxation depend
the usualestateplanor in manybusinesssitua- upon a division of Canadian corporations
tions.2 On commencement of Canadian nto two basic classes, closely held and
residence an individual would be deemed widely held. This type of classifcation in
to have acquired all his assets at their then
values. 24. See para. 3.49- The actual working out of

Generally tax would be imposed on a gain this proposal is startling: see para. 6.45. How the
share basis is to be allocated between the various

on propertyonlywhen the gain was realized.
non-monetary assets received is not explained.

'

On the other hand, realization at the then 25. See paras. 3.50-3.52.
value of the property would be deemed to 26. See paras. 345-348.
have occurred on the cessation of Canadian 27. Some rollover rights for tenporaryresidence

residence7 and on nter-vivos gifts-appa- and temporary non-residence would probably
be required.rently even between husband and wife. One 28. See para. 344 Would a sale in the face of

of the most controversial proposals in the threatened expropriation suffce
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recent years has gained growing acceptance ed distinction between the two classes of

in corporate law. Many economists and corporation is unworkable.2
business commentators recognize the differ- The Whte Paper provdes a partal defin-

ence between a closely held company (often tion of widely held Canadian corpora-

a family-heldor one-mancompany-a kind t:ons ;30 presumably all other corporations
of ncorporated proprietorship or partner- would be treated as closely held, thought s

ship), generally of modest size and more apparentlyintendedthat a third category, the

likely to be in competitionwith unincorpo- foreign corporation, would emerge, with at

rated businesses and similar closely held least some characteristics that differ from

corporations,on the one hand, and a widely closely held Canadian corporations.31 The
held company, where there is a. substantial defnition is open-ended but would include

separation of ownership and management, Canadian corporations any of whose shares

where the enterprise tends to be large, and were listed on a Canadian stock exchange,
where the major competitors tend to be those that met certain mnimum require-
other similar companies. The justification ments for number of shareholders and

for taxing closely held corporations as dispersion of shares and elected to be so

separate entties is weak, whereas in the classified, and those that met certain criteria

case of widely held corporations, where the for number of shareholders and dspersion
corporate tax is much more likely to be of shares as well as public trading of shares
shifted rom the shareholders, the case for (i.e., with shares traded over the counter)
separate corporate taxation is substantially and that were designated as widely held by
stronger. Indeed, it was the failure of the the Minister of National Revenue. Only
Carter tkeport to recognize the dominant corporations incorporated in Canada would
role of the widely held corporation that be eligible for such classification. Depending
seemed to nvalidate its general proposal on circurnstances, classifcation of a com-

for full integrationofcorporateand personal pany as widely held might be advantageous
taxation. The difficulty with the dual classi-

fication,however,as corporatelaw refrmers
One alternative proposal would be

have found, is to determine the precise
29. to tax

all corporations--other than closely held cor-

dividing line between the two classes of porations that would elect or would be required
corporations. Coupled with this is the fact to adopt partnership treatment-at 50% and

that many of Canada's largest corporations to continue the present flat-rate credit against
are closely held-in one notable case be- corporate dividends received by individuals, in-

creasing it from 20% to, say, 25% and granting
cause a large family-owned company has a similar credit on gains on the sale of shares. See
never gone public, and in many other Harris, note I supra, at pages 546-47
cases because they are wholly owned sub- 30. See para. 443.

sidiaries of foreign (usually U.S.) parent 3 I. For terminology reasons, if for no other, it
would be hard to accept the designationclosely

companies. Most difficult of all is the pro- held to describe large publicly held United
blem, where the two types of corporations States corporations simply because they do not

are taxed diferently, of providing adequate qualify as widely held Canadian corporations.
rules for a corporationthat changes its status, After a five-year transition period, it is proposed
either directly or by transferringits assets to

that Canadian shareholders of corporations in-

corporated outside Canada would l0Se the privi-
another corporation. These difficulties have lege of gross-up and credit of Canadian tax -see

led many critics to conclude that the propos- paras. 4.46, 4.66-4.67.
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or disadvantageous under the proposed shareholder could personally deduct a

system ofpartial integration for such corpo- current corporate loss, and ndeed the

rations; hence the proposals for both partnership option is offered sufficientas a

elective qualification and compulsory quali- substitute, in a parent-subsidiary situation,
fication in certain cases. In partial recogni- for permitting consolidated returns.88 For

tion ofthepotential tax loopholes that might all othercorporations,presumably,corporate
result from a change of status,its proposed losses could be carried over to the mme-
that a corporation once classified as widely diately preceding year and the five imme-

held could not subsequently qualify as diately succeeding years, as now. The
closely held. This could impose serious following restrictions proposed for the
obstacles on the takeover of a widely held partnershipoption would, however, limit

corporation,which couldnot then be readily its usefulness:-
consolidated for tax purposes with its new i. All shareholders must elect34 to be taxed

parent. in this way.
A system of full integration is proposed for 2. Generallythe corporationcouldhaveonly
closely held Canadian corporations. The one class of shares,85 though different
aim is to ensure that the incorporationof a classes ofsharesmight be permittedwhere
business would give neither a tax advantage the rights of all classes of shareholders
nor a tax disadvantageand similarly that the would remain the same n all circum-

tax effect would be the same whether a gain stances, including a winding up.

was taken in the form ofdividendsor by sale 3. A]l beneficial shareholdersmust be Cana-

of the shares. This result would be accom- dian resident individuals or Canadian

plished in either of two ways. Certait such corporations.
corporations would be entitled to take the 4. Any corporateshareholdersmust have the

partnership option'-i.e., to be taxed same fiscal year end as the closely held
on tle same basis as unincorporated bu- corporation.
sinesses, so that there would be no separate Canadian shareholders of all other closely
corporate tax, and each shareholder would held Canadian corporations would be taxed
take directly nto his income his share of under the gross-up and credit system.

corporate ncome or loss.32 Presumably the
basis of a shareholder's shares would be

adjusted each year by the amount of corpo- 32. It is not clear whether the artificial personal
now

rate income or loss attributed to him, as weil corporation attribution rules applicable
.

to personalholding companieswould be retained
as by any dividends actually paid to him. in this situation.
This partnership option would be very 33. See paras. 5.20-522. Unfortunately the

convenient where available, particularly for rigid limitations on the right to take the

shareholdersin a marginai tax bracketbelow partnership option make this an incomplete

50%, since the corporationwould not have
solution to the problem.
34 It seems that a new election would be re- #

to pay taxes at 50% and then nake distribu- quired each year. Basis computations might
tions to its shareholders to permit them to become quite complexwhere in some years such

recover, througl gross-up and credit, the an election was made and in other years it was

corporate tax paid in excess of their personal not.

35 This, along, with the absence of rollover on
tax on the same income. Use of this option incorporation,would severely restrict the typical
would presumably be the only way that a estate-plan holding company.
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A closely held corporation could become in effective rate from I30/O to 20%. The'
widely held, by going public. If steps result of this system has been the inst:itution
were taken just before the change of status of ministerial discreton in the areas of
to distribute all accumulated corporate associated corporations and surplus strip-
surplus for purposes of gross-up and credit, ping-a source of great uncertainty and a

the shareholders could obtain full credit for solution that is highly unsatisfactory from
the corporate tax payments up to that time. the point of view of both taxpayer and tax

Then, imnediately after the change of collector. At the same time, there remain

status, they could sell their shares as part of many areas of inequity, where sharehoiders,
the public issue and pay tax on only halfof who may be in high personal tax brackets,
the goodwill gain.36 Clearly a change back can arrange t:heir affairs substantially to re-

to closely held status after that time would duce their effective tax rate on income

open the door to abuse, and hence the pro- earned t:hrough the vehicle of ncorporated
posed rule that once widely held, always business. It seems, therefore, that the dual
widely held. In situations where the corporate rate ought to be abolished.
Minister would have power to declare a The proposal for a single corporate rate,
hitherto closely held corporation to be however, has raised a storm of protest over

widely held, it is apparently intended that the position of small business. The tax

some warning would be given, so that the mpact upon smaller corporations and, even

company would have an opportunity to after the gross-up and credit, upon their
distribute accumulated corporate surplus shareholders, would be substantially heavier
before its change in status occurred. than under the present system. While it may

Apart from closely held corporations using be argued that, in many cases, the tax level
the partnershp option, all corporations is now unfairly low, there is still a genuine
would pay an initial corporate tax of 50%on concern about the cash resources available
their income. Ths would be in accord with to such businesses, whch have difficulty in
the Carter recommendations and would raising from external sources the funds
represent a substantial change in the present necessary to fnance growth. Mr. Benson has
system,where (subject to the aggregation of shown at least some apprecation of this
the ncomes of associated corporations diffculty and has hinted that he would be
for this purpose) the first $35,000 of corpo- prepared to consider some relief, such as the
rate taxable income is taxed at 2 I%-23o rapidly accelerateddepreciationproposed by
and the remainder ac 50%-52%, depending the Carter R.eport for new and small busi-
on the province. The lower rate ofcorporate nesses. Unfortunatelythiskindofreliefwould
tax was ostensibly designed to soften the tax be very limited in amountand wouldonly be
impact on small business, though in fact available to businesses wth a substantial in-
it is open to all corporations,small and large. vestment in depreciable property. The
Generally, dividends paid to indivdual problem, which the Carter Report appeared
shareholders are now subject to further to recognize, is not to give small businesses
individual tax in their hands, offset by a a lower rate of tax but rather to permit the
Canadian dividend credt equal to 20O0 postponement of at least some of the tax,
of the dividend received (not grossed-up). so that funds would be available to fnance
Several alternative methods of surplus
strippng now attract special taxes ranging 36. See paras. 4.44-4.45
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the growth of the business.When the funds abandoned, apparently because of admini-
are no longer employed for that purpose, strative diffculties. The resulting annual
the postponed tax should become payable. stock dividend for most corporations,
This would suggest the need for a system of however, could lead to an increasingly un-

loans from the government to small busi- weldy capital structure. Presumably the
nesses (perhaps up to a maximumannualand amount deemed to be distributedby way of
total amount per shareholder) equal to, say, stock dividend would become the basis of
half the basic corporate tax, which loans the shares so received. In the case of closely
would become taxable upon their with- held corporations, provided that the cor-

drawal from the corporation or upon their porate surplus had borne full corporate tax,
investment in non-business assets. no additional personal tax would be pay-
As mentioned earlier, the proposed single able by any Canadian shareholder on a

corporate rate of5000 would be coordinated distribution of cash or stock dividends, and
with the proposed top personal rate, so as to any Canadian individual shareholder in a

avoid the temptation to accumulate income less-than-top marginal bracket would ob-
in corporations and later to strip the sur- tain a refund of some of tle corporate tax;
plus. This coordinationcould be upset by the hence full distributionswould likelybe made
impositionofincreasedcorporatetax rates by within the allowed time period. In the case

the provinces. In order to cushion tle of widely held corporations or corporations
mpact of the change to a single rate for with substantial non-resident ownership,
small businesses, the dual rate would be however, the partial integration and the
phased out over the first five years of the withholding tax problem, particularly on

new system jn accordance witl a complex stock dividends, might discourage such
formula.87 Presumably the associated cor- distributions.
poration rules would remain in effect dur- Numerous conplex technical problems in

ing this transitional period. this area are ignored or barely dealt with in
In order to qualiy for the gross-up and theWhite Paper. Examples are the instal-
credit, the earnings of every corporation ment payment of corporate tax, tle com-

other than a closely held corporation that putation of creditable tax during a period
was using the partnership option would when a reassessment of the corporation was

need to be distributed to its shareholders still possible or when the corporate tax was

within 2 years of the end of the year in under dispute, the problem of loss carry-
which the income was eamed. This is overs, several aspects of intercorporate
designed to avoid the excessiveaccumulation dividends, and accountingfornon-creditable
of corporate surplus and the temptation to tax. Some of these matters have been dealt
dispose of it in some tax-free way, though with in a subsequent release, which raises
the z--year limitationmight be extended by many more questions than it answers. Most

using a chain of ntervening corporations. serious of all is the apparent ntention to 1
Distribution could take the form of a cash treat distributionsout ofnon-taxablesurplus
dividend or, if the corporation wished to (e.g., from depletion reserves or from
retain some or all of the earnings, a stock eamings that representedaccounting income
dividend. The third altemative proposed by but not taxableincome) as fully taxable to the
the Carter Report,a formalallocation with-
out the need for a dividend, has been 37. See paras. 4.29-4.3I.
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shareholderswthout the benefitofcreditable individual or corporate shareholder of a

corporate tax. This n effect would nullfy closely held corporation would be subject to

depreciation or depreciation incentives and full gross-up and credit; correspondingly,
is clearly ntolerable. The proper treatment gains or losses on the sale of shares of such

would seem to be to take such distributions corporations would be fully included in

not as income but as reductions from the computing the seller's income. There would

basis of t:he recipient's shares or, if received be half integrationof the earnings ofwidely
in the form of stock dividends, as being held Canadian corporations and their share-

assets received with no cost. holders who were resident Canadian indvi-

Under the system of partial ntegration duals or closely held Canadian corporations;
proposed for widelyheld Canadiancorpora- correspondingly, half the gains or losses

tions, distributions in the form of cash or on the sale of shares of such a widely held

stock divdends would be grossed-up to the corporationwould be ncluded in computing
extent ofhalf the corporate tax, and a credit the income ofsuch a shareholder. As indicat-

could be claimed against the shareholder's ed earlier, there would be a deemed realiza-

tax of the same amount, i.e., half the cor- tion of such shares every five years at their

porate tax.S8 This in effect would mean that then narket value. In order to exempt

any Canadian ndividual shareholder in a distributions from one widely held corpora-

marginal tax bracket higher than 33]o tion to another, such distributions would be

(which would occur at a surprisingly low taxed at a special rate of 33*o and would

level-a taxable income in excess of $7,000) qualfy for full tax credt: simlarly, gains or

wouldhave additionalpersonal tax to pay on losses made by one widely held Canadian

any such distribution. corporation on the sale of shares of another

Non-resident shareholders of Canadian cor-

porationswouldnot qualify for the credit for 38. It is proposed not to grant credit for tax paid
Canadian corporate taxes: while the govern- by electric, gas, or steam utilities, since by pre-

nent, through te tax credit system, wishes vious arrangeinentwith the provinces the federal

to encourage Canadian nvestment in government has been paying to the provinces
95% of the tax collected from such utilities (to

Canadian corporations, it does not wish to remove the tax incentive to their nationaliza-

provide tax incentives to foreign investment tion) and is now prepared to remit oo% of the

in Canadian corporations. This would not, tax. Since the federal government would retain

however, make such freign investment less none of this tax it would not be prepared to

credit the shareholdersfor ofthe
attractive than it is now (apart fron invest- grant to any part

tax. The problem of relief if any, would be left

ment in resource industries and apart from for the provinces. R.ealistically the provinces
the mpact of higher corporate taxes on cannot be expected to grant such relief, particu-

residents and non-residents alike). Cash and larly to shareholders who are residents of a

stock divdends to non-residents would be province other than that in which the utility is

located. The resulting discrimination against
subject to withholding tax,9 presumably utility shareholders would not likely be accept-

based on the net, rather than the grossed-up able, and the federal government will have to

dividend. There would be a fow-throughof fred some other solution beside simply passing

up to I 5o credit fr foreign withholding the problem to the provinces.
The problem of paying withholding tax on

tax on foreign-sourcedividends received by 39.
a stock dividend might seriously impair the

a Canadiancorporation,as explaned later. ability of a Canadian corporation to use that

Distributions received by any Canadian device wherever it had nonresidentshareholders.

Bulletin Vol. xxrv, May/mai no. 5, 1970 I93



TAX REFORM IN CANADA-STAGE II

such corporationwould be taxed at a 33r% vestors make the proposal politically un-

rate. Mutual funds would in general be salable,a particularly since it might lead
taxed on dividends in the same way as to more foreign takeovers of Canadian
widely held corporations; on distributions companies to the extent that, by treaty,
by mutual funds ofgains made on the sale of revaluation did not apply to the foreign
shares of widely held corporations there nvestor. The only reasonable conclusion
would be a special tax treatment, under seems to be to return to a realizationcriteron
which only half the distribution would be (including deemed realization on death) and
included in the shareholder's income but either to abandon or drastically to reduce
credit would be claimed for the entire estate and gift taxes, since the revenue in-
corporate tax paid by the mutual fund on volved is small and since much of the
the gain.4 As mentioned earlier, the tax- original justification for such taxes was

exempt recipients of corporate distributions, the freedom of capital gains from income
such as pension plans, would obtain no taxation, or at least to grant full credit
credit for the creditable tax applicable to against estate taxes for income taxes payable
such distributions. at death.44
The proposal for quinquennialrevaluationof
the shares of widely held corporations41 has 40. Why should this treatment be confined to

proved highly controversialand undoubted- mutual funds Many other anomalies arise in this
area.

ly cannot be adopted, at least in its present 4I. See paras. 336--3.'38.form. The proposal assumes tlat the shares 42. Unfortunately for the validity of this pro-
are readily marketable and therefore that posal, when the estate was not liquid-i.e.,when

any holder who must sell some of the shares the rollover would be most needed-the shares
to pay the tax at half rates on the accrued might need to be sold to pay the estate tax, and

hence the simultaneous incidence of the two
gain wouldbe able to do so. This revaluation taxes would be precipitated.
procedure would avoid the usual lock-in 43. Neither revaluationnor gains tax on realiza-
efect of a gains tax dependent on realiza- tion would apply to nonresident portfolio in-

tion; would permit a rollover on death, so vestments in widely held Canadian corpora-
tions. This might make Canadian corporationsas to avoid the double simultaneous impact particularly attractive for that kind of invest-

of income and estate taxes;42 and would ment. The parent corporationsof Canadian sub-
permit greater freedom for tax-free reorga- sidiaries that, at the government'surging, made
nizations of widely held corporations. The some of their shares availableto Canadianinvest-

fallacy here is the assumption that all the ment and therefore, in effect, became widely
held, would be prejudicd by the five-yearshares ofall widely held corporationswould revaluation (unless exemptedby treaty), whereas

be readily narketable;whereas the definition the foreign parent corporations that did not
ofwidely held corporations makes clear that admit Canadian investment in their Canadian
this would not be so in tle majority of subsidiaries would enjoy more favorable treat-

Canadian corporations qualifying for that ment as shareholdersofclosely held corporations.
44. See the excellent analysis in Huggett, Down 1

status. A closely held class of shares of a with Estate Tax!, 96 Can. Chartered Accountant
corporation, another class ofshares ofwhich 121 (1970). See also Harris, note I supra, at
is wdely held, or a controllng block of PP. 539-40. Mr. Benson has recently provided
shares, even ola widely held class, could not

the parliamentary committees with some possi-
ble alternatives to the five-year revaluation.or should not be sold to pay taxes. The One such alternativewould, of be deem-course,liquidity problems aced by nany other in- ed realization on death, though it is not clear
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The government can hardly be expected to nothings-business expenditures that are

have satisfied the vociferousanti-cooperative now neither deductible nor depreciable.
block with its mild proposals for taxation of These expenditures would qualify as a

cooperatives. The obviously inequitable separate class of depreciable property,

exemption of new cooperatives during depreciable at a dininishing-balancerate of

their first three years would be withdrawn. Ioo. Snce goodwll would be ncluded, as

Patronage dividends are now deductible to explained earlier, it is proposednot to assign
the extent that they do not reduce the to goodwill on hand at valuation day any

cooperative'sprofits before interest on long- bass and to tax an ncreasing portion of the

term debt to below30 on capital employed. gross proceeds of sale ofgoodwill after that

While it is proposed that patronagedivdends date. Obvously the cure could be worse

continue to be deductible within limits, the than the disease, and a preferable treatment

mnimum rate of return would be set from would seem to be to deny depreciation of

year to year depending on the yield on goodwill and to treat goodwill like land that

government bonds, which is now over 900. is a fixedasset-i.e., to value it as ofvaluation

Certain changes would also be made in the day, to adjust the basis for the cost of any

method of computing deductible interest. further acquisitions from third parties, and

Caisses populaires and credit unions, which to deduct the resulting basis froni the pro=

are now exempt,would be taxed in the same ceeds of any ultimate disposition, for the

way as other cooperatives. purposes of determining the taxable gain or

An important transitional proposal would loss, when t is sold otherwise than in a

apply to the accumulated surplus of Cana- roUoversituation. Since the costs ofdevelop-
dian corporations at valuation day-surplus ing self-generated goodwill would gene-

that would bear some form of tax if t were rally be deductble as ncurred, the gross

distributed to individual shareholders under proceeds ofthe sale ofsuch goodwill, to the

the present tax law. Such surplus would be extent accrued after valuation day, would

subject to a flat I5o tax on its distribution, be fully taxable.

presumablyby either cash or stock dividend, In lieu of the former nothings, which

to the shareholders. Tax would not be would be elininated as such, new noth-

creditable,and the distributionwould siniply ngs would appear. In what seems to be a

reduce the shareholders' basis of their shares. capitulation to the convenience of the

administration, the White Paper proposes

BUSINESS AND PROPERTY INCOME even harsher treatment for entertainment
and convention expenses than the rigid,

The general principles that now apply to the

computation of business and property n- whether an intervening closely held holding

come for income tax purposes appear to the companywouldavoid such deemedrealizationof

its portfolioon the death ofitsmajor shareholder.
government to be satisfactory, and no major In addition, there might need to be some

change is proposed. No nention is nade of restrctions on the deductibility of capital losses

the Carter recommendation that the com- on such shares and on the proposedscope for tax-

putation ofbusiness and property income be free reorganization of widely held Canadan

brought more into line wth generally corporations.So far there is no suggestionby Mr.

Benson that a reduction or elimination of

accepted accounting principles. It is propos- estate taxes is within the terms of reference of

ed, however, to eliminate the so-called the current debate.
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arbitrary limits in the Carter Report, which taxpayers could use losses created by claim-
were t:henselves severely and justifably ing accelerated depreciation on rental pro-criticized. It is now proposed to disallow perty to postpone taxes on their income from
completely the deduction of entertainment other sources: such losses could not be offset
and convention expenses and club dues for against other income; each building costingall taxpayers and businesses. Tls absurd more than $50,000 would be deemed to be a
and nequitableproposalcomes in the face of separate class ofdepreciableproperty, so that
the conclusions reached by a governnent- on its sale for more than written-downvalue
sponsored inquiry showing that the abuses the recaptureddepreciationwould be imme-
of so-called expense account living were diately taken into income instead of merely
mnor and could easily be controlled by reducing the depreciation base ofother like
more effective enforcement of the existing property; and the present step-up in basis to
income tax law. The most charitable thing fair market value when depreciablepropertythat can be said about the proposal is that is inherited would be eliminated so that the
it was deliberately made extreme, so that basis of the deceased would be carried for-
the governmentwouldappearto be makinga ward by his heirs. Where the cost of the
concession in drawing back to a linited assets in a depreciation class that were
extent. Mr. Benson in some of his post- actually on hand was less than the written-
White-Paperdelphic pronouncements seems down value of the class as a whole, the tax-
to be saying that he never intended to deny payer would be permitted to claim further
the deduction of all such expenses-though depreciationequal to the excess; in the case of
that is preciselywhat theWhitePapersays- a corporation this write-down would be
and would like guidance from the public mandatory in a year in which controlof the
on what criteria would be reasonable. If for corporation changed hands.
no other reason, tle complication that such It is not clear whether interest ort moneydisallowance of corporate expenses would borrowed by one corporation to acquire the
create in the tracing of creditable and non- shares of another corporation,which is now
creditable tax45 would make the proposal non-deductible, would become deductible
impracticable. In addition, it might become under the new system, but in principle this
very difcult to distinguish between pre- would appear likely. It is apparentlypropos-
sumably deductible business travel costs and ed, however, that the law would not permit
expenses ofstafftrainingand non-deductible interest and carrying charges on any class of
entertainment and convention expenses. investment to create a currently deductible
The government favors the continuation of loss; an example would be high interest rates
the methodofdiminishing-balancedeprecia- paid on a loan to acquire shares that yielded
tion now in force but has hinted that it be- little or no dividends.
lieves present rates to be too generous and It is proposed that professionalpractitioners,
says it would like to hear firther representa- most of whom now compute their income
tions on rates, perhaps after tleWhite Paper on th cash basis, be placed on the accrual
proposals have been implemented.4 In basis, taking into account their work in
addition to instituting a new class of de- progress and acccounts receivable and
preciable property to include the present
nothings,.it is proposed to impose severe 45. See para. 5.IO.limits on the extnt to which hgh-bracket 46. See para. 5.I4.
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presumably deductng accounts payable. A tion of trust income, which s now taxed to

strange transitional provision is proposed, the trust at individualtax rates, it is proposed
under which the net tax-postponed amount that such accumulated income be taxed at

on hand at valuation day would be brought about 50% subject to special relief where a

into the income of the practitioner or firm trust was establishedon the death ofa person

to the extent that the corresponding net who was in a less-than-50% tax bracket.
amounton hand at the end ofany subsequent The administrative details of this general
year had declined; in other words, in sub- rule-particularly whether and how credit

sequent years the greater of cah-basis or could later be claimed by the beneficiaries
accrual-basis income would be recognized for the tax paid by the trust-and of the
until the entire tax-postponed amount was proposed exception had obviously not been
absorbed. Practicalproblemsof implementa- worked out at the time of the release of the
tion-even within a frm of unchanging White Paper; nor is anything said about the
membership, let alone in the situation where difficult problems raised by foreign trusts.

an existing member left or a new member To the extent that trust income is not accu-

was admitted-make this proposal, at least mulated, the trust would presumably con-

in its present form, unrealistic. Valuation of tinu to be treated as a conduit pipe for the
the work in progress inventory of a beneiciariesand would not itselfbe taxable.

professionalfrm is at best a diffcult task and, The White Paper has attempted to be some-

unless it is proposed to anticipate the recog- what more gentle on the natural resources

nition of professional income to a greater industries than was the Carter tLeport, but
extent than that of any other taxpayer, the this might be difficult to believe, considering
valuation would have to take into account the storm of protest that the White Paper
employee time and overhead and to ignore proposals have raised from the industries

principals' time, which would have no nvolved. Operators' depletion allowances
cost. The cash problems of professionals would be computed as now on a percentage

might make quite painful the application of ofmineral profits; after a transitionalperiod,
the accrual basis, even to accounts receivable. however, the maximum deduction would

Farmers, on the other hand, would be per- be limited to one-third of eligible expendi-
mitted to continue to use the cash method tures on new Canadian mines. Eligible ex-

and to average their income in five-year penditures would include exploration and
blocks. development expenditures and costs of
An attempt would be made to tax the in- acquiring mining equipment and buildings
vestment income of certain non-profit for new Canadian mines. As depletion was

organizations, such as social, recreational, earned by eligible expenditures it could
and service clubs, but not charitable institu- be used currently up to the maximum now

tions or, apparently, labor or professional allowable, and any excess could be carried
associations. How, if at all, the tax paid by forward indefnitely. The present non-

these organizations would be allocated to operators' percentage depletion,on royalties
the members is not considered. would be repealed, but instead the cost of
Trusts that ssue transferable or redeemable acquiring mineral rights would be eligible
units would be taxed in the same manner as for amortization. The present arbtrary
corporations. Because of the tax avoidance depletionallowancesgranted to shareholders
that has been possible through the accumula- of wasting-asset companies would be with-
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drawn. After I97347 the three-year tax- income flows than was the Carter Report,
exempt period for new mines would be which could justifiably be accused of taking
withdrawn. Exploration and development a narrow, insular view. The same accusa-

costs ofminingand oil companies in Canada tions, however, have been made against the
(including costs of acquiring mineral rights) White Paper. Inevitably if it is proposed to

would be deductible as ncurred or could be provide some ncentive for Canadians to

carried forward as necessary; for other tax- nvest in Canadian corporations the govern-

payers these costs couldbe writtenoffagainst ment could not provide the same incentives
mineral profits or else amortized on a 20% to non-residents. Ths in itself hardly justi-
diminishing-balance basis, whichever was fies the charge ofdiscrimination.As long as

more favorable for the taxpayer. Sales of other countresdo not have a system of full
all minera rights would be fully taxable, or partial ntegration of corporation and
subject to the transitional rules mentioned individual taxes, it is impossible to have an

earlier,.because their costs would have been entirely smooth coordination of the Cana-
deductible. Buildings and equipmentacquir- dian tax system, as proposed, and the tax

ed for a new mine would be eligible for systems of other countries. Compromises
diminishing-balancedepreciationat 3000 or, and approximations to equity must be
if more favorable to the taxpayer, to be accepted. At the same time the Canadian
written off against income from the new government is firmly convinced that it
mine. must take steps to eliminate the use of tax

The entire scheme for natural resource n- havens to avoid Canadian taxes. The general
dustries is designed to ensure that a taxpayer principle is stated that there should be no

would not be taxed on a mine venture until tax disincentive for Canadians to nvest
the entire capital investnent had been abroadbut that there shouldbe incentives for
recovered. The earned depletionallowan- them to nvest in Canada. In fact, this
ces, it is hoped, would provide a strong principle is mperfectlyapplied in the detail-
incentive for new exploration, through ed proposals that follow.
many companies apparently feel that it controlled foreign corporation would
would be impossible for them to earn be defined as one in which a Canadian
full depletion on this basis. In keeping with corporation owned 25% or more of the
the- wdening of the tax base, the existing equity shares. Dividends from such corpora-

exemption of sales of mining property by tions situated in a country with which
prospectors and grubstakers would be with- Canada had a treaty (treaty country)
drawn.Whetherths package, or some varia- would be completely exempt from Cana-
tion ofit, can be sold to the powerful dian tax when received, just as now, except
natural resources interests, and to the western if the source of the dividends was passive
provinces whose economies rely heavily ncome''49ofthe foreigncorporation. In that
upon natural resource activity, remains to event there would be a current accrual of
be seen.

47 See para. 5.35.

INTERNATIO'NAL INCOME48 48. See also Kennedy, The Canadian White

Paper: International Tax Planning, XXIV Bulle-
tin 54 and I I3 (I970).The Wlite Paper attempts to be a little more 49. Defned to include dividends, interest, royal-

practical in the treatment of international ties, and transhipmentprofits-para. 6.20.
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the foreign corporation's earnings and a ofthe shares ofany foreign corporation.
gross-up and credit of these earnings and of In the case of dividends received from

the'foreign tax thereon, in the hands of the foreign corporat:ions other than controlled

Canadiancorporation-alongthe exceedng- foreign corporations, there would be a tax

ly complicated lines of Subpart F of the credit for withholding tax only. Commenc-

United States Internal R.evenue Code. ing with 1974, the maximum credit for

Dividendsfrom a controlledforeigncorpora- withholding tax on investment ncome of

tion in a non-treaty country would be sub- any kind from foreign sources would be

ject to gross-up and credit of both the 15%. This wouldbe in linewth the proposed
withholding tax and the underlying foreign level of withholding tax to be imposed by
corporate tax, except that if the divdends Canada on Canadian-source investment in-

were pad out of passive income the come flowing to treaty countries.

gross-up would agan apply to earnings as An equivalentof the proposed flow-through
accrued rather than as distributed. Dividends of foreign withholding tax would apply to

received by a Canadian corporation from a an appropriate portion of foreign branch

foreign corporation, whether or not a con- profits received by a Canadian corporation.
trolled foreign corporation, would be This would apparently apply even though
deemed to carry with them a credit for there was no foreignwithholdingtax as such

foreign withholding tax up to a maximum but would be designed to equate the foreign
of I5o; this credit would pass through the branchwith a foreignsubsidiary.51A foreign
payee corporation and any one or more branch that had suffered losses, which would

intervening Canadian corporations and have been currently deductible against
would be available to the ultimate individual Canadianprofits, would not be permitted to

shareholder, to be claimed against his per- incorporate its business in such a way as to

sonal Canadian tax if he was a Canadian avoid Canadian tax on subsequent foreign
resident and to reduce or eliminate his profits. A carryoverof the foreign tax credit

Canadian withholding tax if he was a non- would be permitted, to allow for differences

resident. The principle sought to be applied between Canada and other countries in the
seems sound, but the applicationseems likely timing of recognition of income. Taxes

to create enormous problems of record- imposed by political subdivisons of other

keeping.5 The present exemption of divi- countries would be recognized as eligible
dends from all controlled foreign corpora- for credit on a reciprocal basis. Apart from

tions, whetheror not in a treaty country and the special situations already noted, the

whether or not from passive income, would present foreign tax credit on foreign taxes

remain at least until the end of 1973. Gains imposed on income receved by Canadians
made by a Canadian corporationon sales of
the shares of a controlledforeigncorporation It is clear whether the in-
or of any other foreign corporaton would 50. not government

tends that the foreign withholding tax crdit
be fully taxable and losses fully deductible, must be distributedwithin 2 years. Apparently
except that an otherwise deductible loss the creditable dividend would be deemed

would be reduced by any dividends received distributed frst in any distribution of corporate

by tle Canadian corporation that did not surplus. The full credit, up to I 5o, would be

claimed, even if it passed through a widely held
bear full Canadiancorporate tax. Apparently canadian corporation. See paras. 6.27-6.30.
there would be no quinquennial revaluation 5I. See para. 6.30.
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from foreign sources would be continued. dividends paid by Canadian corporations
Certain corporationsincorporatedin Canada having a degree ofCanadianownership.b2
all of whose business is outside Canada and Non-resident-owned investment corpora-
that qualified as foreign business corpora- tions are corporations owned by oreign
tions before the door was closed in I959 investors that are incorporatedin Canada for
are exempt from Canadian tax. The exemp- the purpose of investing in Canadian
tion of these corporations is now considered securities and that meet certain other
to be nconsistent witl the proposed treat- requirements. These corporations now pay
ment of passive income. Consequently t:he Canadian tax at a rate of I5% on their n-
exemptionwould be withdrawnimmediate- vestment income, in lieu of the normal
ly for passive income and after five years Canadian withholding tax on such ncome
would be replaced by a foreign-tax-credit if it ows directly to non-residents. It is
system for business profits. proposed to increase tlis rate oftax to match
With respect to the ncome ofnon-residents the new withholding rate; apparently the
from Canadian sources, the present general new rate would be set at 2500, regardless of
pattern would continue, except that the whether or not the non-resident owners

standard Canadian withholding tax would resided in a treaty country. Capital gains
be raised, effective in x974, to 2500i order made by the corporation, which are now

to reduce the advantageofpassingCanadian- exempt, would also be taxed at the new rate,
source income through tax havens. Never- which would also apply to all Canadian
theless, withholding tax on income fiowing dividends, without the benefit of gross-up
to treaty countrieswould be limited to I 5o. and credit, in the same manner as Catadian
The delay in implementationwould permit withholding tax would apply to such divi-
time for the revision and expansion of dends flowing directly to non-residents.
Canada's tax treaties; it is suggested that the Apparently if the non-resident-owned in-
O.E.C.D. draft treaty would be used as a vestment corporationheld 25o or more of
guide but would not be followed exactly. the equity shares of a widely held Canadian
Subject to existing treaties, the general corporation the five-year revaluation rule
withholding rate would rise at once to 25o0 would apply. This would make these in-
on non-dividend income, including pen- vestment corporations unattractive to non-

sions, except with respect to income on resident portfolio investors.
obligations arising before November 7, It is proposed to apply tle concept of thin
I969, in which case the new rate would capitalization to Canadian subsidiaries of
apply from I974; furthermore, the new foreign enterprises, to avoid the loss of
rate would not apply at all on arm's-length Canadian corporate tax revenues that results
obligations issued before I974 where an where the bulk ofa parent's investment is in
applicable treaty provided for a I 5/o rate. the form of interest-bearing debt, nterest
From I974, interest on government obliga- on which is deductible in computing the
tions would continue to be exempt from subsidiary's income ad on which Canada
withholding tax only if flowing to treaty collects only a modest withholding tax, in
countries. Although the White Paper does
not say so, apparently the existing 50o

52. See Harris, Canadian Taxation of Branches
preference in withholding rates (now Io% and Subsidiaries ofForeign Enterprises, XIX Bulle-
versus I5%) would be continued for tin 44I (I965).
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lieu of equity, on tle return from which 25% or more of the shares; they apparently
Canada collects both corporate tax and would also be subject to the five-year
withholding tax. For this purpose it is revaluation rule with respect to those shares.

proposed that interest paid by a Canadian It is not clear whether certificates of com-

corporationto a non-residentwithwhom the pliance would be required here too, but

payor does not deal at arm's length would be apparentlynot.

non-deduct:ibleto the extent that the payor's Non-resident portfolio investors n widely
ratio of shareholder debt to equity exceed- held Canadian corporations, on the other
ed 3:I.63 For this purpose it is apparently the hand, would be free from Canadian tax on

intention to treat the Canadian subsidiary's share gains and ofcourse would not be sub-

surplus on hand at valuation day as con- ject to the five-year revaluation rule. This
stituting part of shareholder equity. No mghtmake some Canadiangrowthcorpora-
transitional provisions are suggested, but a tions more attractive to non-resident inves-

phasing in of these new rules seems to be tors than to Canadian investors, notwith-

required. standing the express aim of the White Paper
The taxability of non-residents for capital to the contrary. Whenever capital gains are

gains on sales ofproperty in Canada would, taxable, capital losses would be deductible,
of course, be limted to the extent tlat but a non-resident mght have difficulty in

Canada's existing treaties in many cases now fnding other Canadian-source ncome a-

exempt these gains. Canada would attempt gainst whch to deduct losses. No indication
to revise these treaties to permit such taxa- s given whether non-residents would be
tion. It is proposed that non-residentswould taxed at a flat rate on such gains or whether
become taxable on gains made on the they could, f individuals, fle Canadian tax

disposal of Canadian real property, partner- returns and pay Canadian tax at graduated
shp nterests, and branch assets and on the individual rates. Also, t is not clear whether

disposal of any shares of closely held Cana- there would be any effective way to prevent
dian corporations. For this purpose a system the ultimate non-resdent owners of con-

of cert:ifcates of compliance might need to trolled Canadian corporations from selling
be instituted, which would impose some the shares ofa foreigncorporationor mutual

responsibiljty on Canadian purchasers of fund that controlled the Canadian corpora-
those shares to ensure that the Canadian tax tion and thereby avoiding Canadian tax on

had been paid. It is admitted that this system the gain.
could prove burdensome:54just how burden- Canadanow imposesa special tax of 15% on

some will not be clear until the government most non-reinvested profits of Canadian
clarifies the extent to which the Canadian branches of foreign enterprises, so as to

purchaser wouldbe requiredto know that he provide the approximate equivalent of the
was dealingwth a non-residentand whether withholding tax on distributionsof the pro-

he would be required in all cases to wthhold fits ofCanadian subsidiariesof foreign enter-

a fixed percentageoftax, since he wouldnot

be likely to know what the non-resident's 53. It is admitted that the administrationof such

share basis was. Subject to present treaties, a rule might prove difficult and that the rule

non-residentswould also be taxable on gains might require revision on the basis of exper-
ience-see para. 6.42. See also Editorial, XXIV

made on the sale of shares of a widely held Bulletin 46 (I97O)
Canadian corporation of which they held 54. See para. 6.46.
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prises.55 It is now proposed to bring this disheartening. Ifour experience is ndicative,
branch tax rate into lne with the new with- tax reform is neither simple nor obvious n

holding rate. As well, the defnition of its application and in result is never likely
reinvested profits would be extended to to be widely popular in a democratic coun-

include an allowance for normal working try. Proposals that at first sight seem to be
capital. clear and logical are often seen on deeper

examination to be oversimplified and im-
CONCLUSION practicable. As long as there is a tax system,

at least some part of the population wil re-

At the time ofwriting,Canadaseems to have sent the tax burden it bears, and in an n-
a long and contentious road to follow before dustrialized economy of the I970's that
the commencement of Stage III of tax burden is bound to be substantial.We can

reform-the presentation of implementing hope, however, that the end result will be a

legislation. An impartial observer from tax system that is more certainand even in its
outside may be able to detect a measure of application, with at leastsome improvement
progress; but for Canadianswho have had to in equity.
live through this past decade oftax reform
the current contentions are somewhat 55. See Harris, note 52, supra.
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J.S. MACLEOD:

ESTATE DUTY IN GREAT BRITAIN

: This paper is in two parts. Part I is a detailedanalysisof the Estate Duty changes introduced :

by the Finance Act 1969. Although these changes are very ./r reaching they do not act
the structure of the tax in its entirety, and for this reason a summary ofthe generalprincipes
ofEstate Duty is contaned in Part IL Readers who have no knowledge of the subject are

advised to read Part II before Part I.
It should be noted that the term GreatBritainexcludesNorthern Ireland, and although the

EstateDuty, in principle, extends to Englandand Scotlanduniformly, the diferences in law \
between the two countries do give rise to a number of diferences.

PAKT I

THE ESTATE DUTY PROVISIONS avoidance of dut through the purchase of

OF THE FINANCE ACT I969 objects of national, scientifc, historic or

artistic interest, the existing law on this

i. Introduction being amendedby section 39. The remaining
The Estate Duty changes introduced by the provisions are mainly concerned with

Finance Act I969 are undoubtedly the most discretionarytrusts and removedmany ofthe

importantprovisions relating to Estate Duty previous advantagesofthese trust. However,
for many years. The amendments radically the Act also alters the circumstancesin which
affect the circumstances in which duty is settled property passes on a death and at the

payable and the method by which it is same time introducesa numberofprovisions
computed. These provsions are so funda- which bring the pre-1969 law into line with

mental, and so complex, that it will be some the new provisions.
time before they are properly understood
and their effects fully appreciated. This 2. The Relationshp between the Charging
article sets out to fit the new provisions into Sections

the existing framework of the law, and to Section 26 commenced by substituting in

try to assess some of the consequential im- F.A. 1894 S2(I) the phrase means for the

plications. purposesofestateduty for the words shall
The Chancellor's statemet contained three be deemed to include. This ends a long
refrences to Estate Duty. The first proposal controversy over the precse relationship
concerned a change in the method of taxing between SSI and 2(I), F.A. I894, a subject
property, from a single rate applicable to the of regular judicial comment over the years.

entire estate to a 'slice' principle, similar in Until I969 the official view was that the

operation to U.K. surtax rates. These provi- charging sections in the principal act of 1894
sionsarecontainedinsection 35 and schedule were mutually exclusive. This view was

I7. The second proposal concerned the based on the dicta ofLord McNaughton in
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Earl Cowley v. I.R.C. where a passing accumulation trusts even where the trustees
of property under S.I was held to be quite have a discretionarypower to distributepart
distinct from a deemed passing under (or all) of the income of the trust, leases for
S.2(I). This principle was rejected by the life, and annuities chargedon propertyby an

House 'of Lords in Public Trustee v. I.R.C.2 entail in Scotland. The charge to duty is
where the view was expressed that, while dealt with under four heads, the general
property could both pass under S.I and be scheme being that where a person has an

deemed to pass under S.2(I), the latter nterest in income from trust property, the
Section merely speciied some, but not all, property itself or part therefore, will b
of the circumstances in which property be- liable to duty on his death.
came dutiable. It would appear that the Paragraph b(I) of S.2() charges property
result ofSection 36(I) is that Section I ofthe comprised in a settlement where the de-
i894 Act is from now on the general charg- ceased, at any time in the seven years prior
ing Section, while the amended S.2(r) is an to-his death, had a beneficial interest in pos-
exhaustive account of property within the session in the settled property, either as the
charge to duty.3 original beneficiaryor as n ssign. Thus it
Having established the relationship between is of no consequence that the deceased's n-
the charging Sections, Section 36 tlen re- terest was for the durationofthe life ofsome

places para. (b) of F.A. I894 S.2(I) with a other person (interest sur autre vie), or that
more comprehensive paragraph, which the interest was fora fixed term or life,
entirely alters the basis of the charge on whichever was longer (a loophole left open
trust property. In order to appreciate the by F.A. I966 S.40). Where the interest is
significance of this amendment, it is ne- determinedor disposedofoutwith the seven

cessary to look first at the originalparagraph. year period, there is no charge to duty and
This deemed property passing on a death to where the determinationoccurs outwith four
include property in which the deceased or years, but within seven years, of death, the
any other person had an interest which tapering relief for gifs applies (Sch. I7
ceased on the death to t:he extent that a para. 3).5 An interest is treated as having been
benefitaccrued to someoneelse. The method determinedwhen it ceases to exist as a sepa-
of charging duty under this paragraph was rate interest (S.36 (5)(c)). Theexistinglawon
set out in F.A. I894, S.7(7), and the combined the determination of interests contained in
effect of these provisions was that, as it F.A. I94o S.43 and F.A. I968 S.39 is rendered
stood, the scope of the section was restricted obsolete by the above provisions, and these
to annuities charged on capital. Following Sections are therefore repealed.
the decision in Ralli Bros. v I.R.C., S.2(I) Specifcally excluded from the charge under
(b) was extended by F.A. I966 S.4o to in- S.2(I)(d) s property comprised in a trust

clude property held under two titles, one of which has come to an end prior to the
which was a title for life.
The reconstitutedS.2(I)(b) is a head or charge I. (I899) Appeal Cases I98.
into which falls settled property. Settle- 2. (I96o) Appeal Cases 398.
ment is defined in terms ofthe SettledLand 3 There are only two circumstances, in which
Act I925 (England andWales) and includes property 'passes on a death', not contained in

F.A. I894 S.2(I).
ay property held in trust for any purpose 4. (I966) A.C. 483.
under Scots Law. Specifically included are 5. See page 209.
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deceased's death because the deceased has that t is thought that few, if any, benefits
become absolutely entitled to the property can escape the Act. The legislature,however,
comprised therein-Sch. I7(II) para. 2(I). In has obviously attempted to close all poten-
such a case, however, the property will tial loopholes, for the paragraph goes further
pass under S.2()(a) (property of which the and attacks benefits received t:hrough com-

deceased was competent to dispose) if it is panies (as defmed in F.A. I965 Sch. 8).
still in his possession.
Para. b(II) of S.2(I) deals with the deter- 3. Discretionary Trusts
mination or disposal of an interest outwith Para. (b)(iii) of S.2(I) imposes duty upon the
the seven-year period prior to death, but death of a beneficary under a discretionary
where the deceased was not entirelyexcluded trUSt. A Discretionary Trust is a trust where
from possession and enjoyment of the the right to income of any beneficiary is
property, or from any benefit reserved to subject to the discretion of the Trustees, and
him by contract or otherwise. In such a case so no beneficiaryhas an absolute right to any
the property will pass irrespective of the income from t:he fund. On the death of an

period between the determination or dis- individual beneficiary there was no charge to

posal and t:he death of the deceased. Where Estate Duty under the pre-I969 law, since
the deceased retains an interest and later there was no way of assessing the value of
surrenders it, the property reverts to S.2(I) the trust fund which passed on his death.
(b)(I) and will pass if death occurs within Thus DiscretionaryTrusts forneda valuable
seven years of the surrender (Sch. 17 Part II estate duty avoidance device, and there can

para. 5(b), arnendingF(I909-Io)A.I9IoS.59). be little doubt that the extent to which they
Since the phraseology in para. b(x I) is the were utilised to this end was a matter of
same as that applied to S.2(I)(c) in relation concern to the Inland Revenue. The generl
to gifts, the case law relating to gifts will line taken by S.2(I)(b)(iii) is to relate the
have important applications. Thus if farm benefits derived by the beneficiary to the
land is held in trust for A and B, and after capital of the trust, a proportion of which
the determinationof the trust in A's favour, then passes on his death. Duty will therefore
B joins A in partnership to farm the land, it is be payable on any of t:he followng sets of
though that the entire property will pass on circumstances:
B's death, even ifhe survives the determina- (aa) where the deceased was entitled to in-
tion of the trust by more than seven years come benefits, and did in fact benefit in the
(Munro v. Commissionersof Stamp Duty),6 seven years ending with his death, or

only benefits reserved to the deceased which (bb) where, either the deceased's income
are legally enforceable are within the ambit entitlement ceased within the seven years
ofthe sectionA.G. v. Seccombe).7However, prior to his death, or property was trans-

collateral benefits must be avoided (A.G. v. ferred out of the trust within the seven

Worrall)8 and so must wide powers of years prior to his death; or,
management over the property reserved to (cc) where ether the deceased's ncome
the deceased (Oakes v. Commissioners of entitlement ceased outwith the seven-year
Stamp Duty).9 Paragraph4 ofSch. 7 Part II
strikes at benefits reserved throughassociated 6. (I934) Appeal Cases 6I.

operations. Associated operations is de- 7. (I9I I) 2 Kings Bench Division 688.
8. (I895) I Queens Bench Division99.

frned by F.A. I940 S.59 in such wde terms 9. (I954) Appel Cases 57.
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period, or the property ceased to be held in years before the deceaseddiedeitler:-

trust outwith the period of seven years (a) he was not entirely excluded from

prior to death, but the deceased, at all times possession and enjoymentof the pro-

in the seven years before his death, was not perty

entirely excluded from benefit from the or (b) he was entit:led to any benefit from

trust property. tle property,
then the average ncome or benefit for the

What Property Passes
66material period must be computed and

The frst three sub-paragraphs of S.2(I)(b) where it exceeds the deceased's average

are modifiedby S.37 where the deceased did annual share of the income of the property
not receive (or was not entitled to receive) while it was held in trust, the deceased's

the whole ofthe net ncome ofthe trust. overall share in the ncome from the trust is

Section 36(I) deals with property passing ncreased by an annual amount equal to the
under S.2(1)(b)(i) and (ii). In the normal excess, up to the date when the property

case, where the deceased had a rght to part ceased to be held in the trust. These provi-
only of the net income ci.e. after the trus- sions will not apply where the deceased

tees' expenses), the propertion of capital himselfwasabsolutelyentitledto the proper-

passing will be related to hs income enttle- ty (Schedule 17 Part II Para. 2). Income

ment at thedateofdeath,or iftheinterestwas means free income i.e. after management

determinedprior to death, on the date oft:he expenses, and excludedfrom these provisions
determinaton. (S.37 (I)(a)). are discretonary payments made to minor

In the case of a part liferent in possessionx beneficiaries under a power of maintenance

which might varyby virtue ofsome obliga- contained in the deed
tion or power on the part ofthe trustees, the

proportionofcapital passingwill correspond 4. Accumulation Trusts

to the proportion of income which the Prior to the I969 Act propertyheld on accu-

deceased enjoyed in the seven years pror mulation trusts passed on a death where:

to death, or if the interest was determined, (a) on the death the accumulations ceased

prior to death, in the seven years prior to and the propertypassed absolutely to the

the determinaton. Section 37(3) deals wth benefciaries(WestminsterBankv A.G.)12
the computationof the amount ofproperty (F.A. I894 S.), or,

held within a discretionary trust which (b) property was accumulated for the bene-

passes on the death of one of several bene- fit ofsome person(s)
ficiaries. In this case a proportion of the contingently,and on death the power to

property comprised in the trust will pass, accumulate ceased, and as a result the

that proporton being equal to the propor- beneficiaries' interest became absolute

tion of income of the trust arising after I5th (F.A. I894 S.2.(I)(d)) (Adamson v

April, 1963 whichhas been paid to or applied A.G.)3.

for the benefit of the beneficiary. Payments
out ofcapital are treated as income up to the Io. I.e. where the deceasedwas absolutelyentitl-

amountsof the available income in the trust. ed to part ofthe Trust Income.

Wherepropertyhas ceased to be held in trust
I I. Material Period means a period of seven

years.
before the death of the deceased, but for a I2. (I939) Chancery Reports 6Io.

material period11 ending within seven 13- (I933) Appeal Cases 257.
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The periods during which income may be ly prior to his death (Para. 7). Paragraphs
validly accumulated in a Scottish trusti4 are 5 and 6 apply, respectively,surviving spouse
set out in S.5(2) of the Trust (Scotland) Act reliefand quick succession reliefto property
I96I as follows:- passing under S.2(I)(b).
(a) the lifetime of the settlor,
(b) twenty-oneyears after his death, Other changes afecting settlement
(c) the duration of the minority (or respec- It comes as a surprise, in an Act devoted to

tive minorities) of any person (or per- closing loopholes to find that S.2(I)(d), F.A.
sons) alive or n utero at the date of the I894 has been repealed. This paragraph,
settlor's death, which caught annuites and other interests

(d) the duration of the minorit:y (or respec- purchased or provided by the deceased
tive minorities) of any person (or per- to arise on death, was one of the most penal
sons) who, under the terms of the settle- of the princpal Act, for, by S.28, F.A. I934
ment, would for the time being, if of (also repealed) the value of any interest held
full age, be entitled to the ncome so prior to death was ignored. Thus if A
accumulated. had an interest in property provided by

Two additional periods were added by the B, contingent on his surviving B then
Law Reform (Miscellaneous Provisions) on B's death during A's lifetime, the entire

(Scotland) Act I966:_ property passed, and A's contingent in-
(e) 2I years from the grantingofthe deed, terest was left out of account. S.2(I)(d) is
(f) the minority (or respectiveminorities) of complex, and an exhaustive analysis is

any person or persons alive or in utero outwith the scope of this paper. However,
at the date of the granting of the deed. the repeal of the paragraph is likely to have
These periods are distinct and cannot be the following effects:-
aggregated. , Where a person has an interest in a fund

The Inland Revenue view is that the new which changes on the death of some other
S.2(I)(b)(iv) simply replaces the charge under person:-
the above provisions, but t is thought that (a) there wll be no liability on the death of
this is not the case, for no account is taken, that other person (except possibly under
under Para. (b)(IV) of the interests of the S.2(I)(C)) and;
beneficiaries, so that duty will, t seems, be (b) on the death ofthe beneficary there will
payable where, on a death, accumulation be a charge to duty under S.2(I)(b).
ceases, but the application of the fund is at 2. Where the interest cannot be related to a

the discretion of the trustees. Such a situa- capital sum (e.g. a joint annuity for the
tion did not normally give rise to a charge lives of A and B and survivor) the existing
under the pre-I969 law. charge ceased and, so far as the writer can

Schedule I7, Part II applies a number of see, it is not replaced.
existing reliefs to the new provisions.Where Section 36 of t:he Act then goes on to add
a settlement is determined in favour of a three additional paragraphs to S.2(I)(b),
charity, the seven year period is reduced F.A. 1894.
to one year (Para. 8). Certain govemment The first of these, para. (3), charges a de-
securities comprised in the trust will be
exempt ifthe deceased was neither domiciled

I4 The Power to Accumulate under English
nor ordinarily resident in the n.h. immediate- law is also restricted.

Bulletin Vol. xxlv, May/mai no. 5, I970 207



ESTATE DUTY IN GREAT BRITAIN

ceasedpartner'sshareofpartnershipproperty, interest in expectancy by the deceased

passing to smeone other than hs executor. wthinsevenyears ofhis death. The enlarge-
This restatespartofthepre-I969chargeunder mentof a life nterest had been struck at by
S.I. The.existing exemption for property F.A. I958 S.28, which was designed to catch

purchased in money or money's worth con- the following kind of scheme:-
tained in F.A. 1894 S.3, is preserved. Suppose X has the liferent of a fund, with
Para. (f) renders dutiable property which capital to'Y.

passes on a .death subject to an option to The value of the fund is £IOO,000 and X's

purchase exerciseable at death (or with free estate is £I25,000 so that on X's death
reference to death) and granted to some his estate will amount to £225,000. If X

person otherwise than by the deceased'swill. purchases Y's nterest in expectancy, valued
Section 37(5) sets out the methodofcomput- actuarially, for, say £75,000, there is an

ing duty in such a case. If the option is innediatereductioninX'sestateto £I50,000
unexercised at death, the entire property with a consequentsaving in duty. S.28, F.A.,
passes under S.2(I)(f), valued wthout re- I968, provided, however, that the purchase
gard of the option. If the option has been price (in this case £75,000) wouldalso pass on

exercised, there will be no passing under X's death unless Y survived the transaction

S.2(I)(f) if full considerationhas been given. by seven years (with tapering relief after

If full consideration has not been given, four years). Section 38 re-casts S.28 F.A.

tlen the personon whosebehalf the option I958, which is repealed, and fits the existiig
was exercised is liable for the duty on the provisions into the new Estate Duty scheme.
difference between the principalvalue of the It provides that the purchase price of any

property and the considerationgiven. nterest in expectancy in any settlement

Para. (g) dealswiththosecategoriesofproper- within F.A. I894 S.2(I)(b), purchased by the

ty devolvjng underScotsLaw,wlich,but for deceased or by any other person out of

this paragraph, would not pass on a death. funds which would otherwise pass on his

These are:- death, shall pass if death occurs within seven

(i) Propertydevolvngon a death by vrtue years of the transaction. There is tapering
of a special destination clause in a rehef where the deceased survived the

deed, where the deceased was not, at the transaction by four years. As an alternative

date of death, competent to dispose of to the purchase price passing on the death,
the property. t:he persons accountable for duty may elect

(fi) Property of which the deceased was at to treat the principal value of the interest

the time of his death a proper liferen- as passing on the death.

ter, i:e. he has an absolute interest in the These provisions do not alter the existing
lferent of property which is not com- law to any signifcant degree, except as is

prised in any settlement. required by the new S.2(1)(b).
(iii) An interestoflessee in a lease terminable

on a death, where the deceased was not, 6. Rates ofDuty
at the date of his death, competent to Prior to the I969 Act, duty payable was

dsposeoftheproperty. calculated by applying a single rate, deter-
mined by the principal value of the entire

5. Interests in Expectancy estate, to the property passing. This resulted

Section 38 deals with the purchase of an in a steeply progressive tax which had been
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the subjectofconsiderablecriticism. Thenew 7. Objects of national, scientiic, historical or

rate structurecontained in S.35 and Schedule artistic interest

I7 is based on a slice principleas follows:- Exemption for these objects was given by
F.A. 193O S.40 providedthat the objectswere

ESTATE RATE retained in the United Kingdom, were not

sold, and access to them was made available
First £ IO,000 NIL (F.A. 195o S.48(L)). Section 39 of the Act

Next £ 7,500 25% introduces penalty provisions where the
Next £ I2,500 300o conditions under which relief is given are

Next £ Io,oo0 45% broken.
Next £ 40,000 60% The provisionsare in two parts:-
Next £ 70,000 6500 (a) Where the conditions (or one of them)
Next £I 50,000 70% are broken within three years of death
Next £2oo,ooo 75% then the asset will be valued as at the
Next £250,000 80% date ofdeath,no allowancewill be made
EXCESS OF ESTATE for any capital gains tax payable on the

OVER £750,000 80% but disposal, and the asset will be aggregated
overall duty with the rest of the estate to determine

not to exceed 800o of aggregate principal the rate ofduty applicable.
value of the estate. (b) Where the three year period is exceeded,

then, if one of the conditions is broken,
Although there is an exemption for estates the rate of duty will be on the sale
under £Io,oOo-the old exemption limit proceeds, or the value when the condi-
was £5,000-the tax remains steeply pro- tion is broken otherwise than by sale, an

gressive. In fact, with the exceptionofestates allowance will be given for any Capital
under about £I4,750 the effective rate of Gains Tax payabl, and the rate of duty
duty under the new scheme is on average payabl should be determined by aggre-
about I% higher than under the old. gating with the rest of the estate the sale
For example:- proceeds or value on disposal of the

asset. Specal rules apply to sets of assets.

Estate Old Kate New Effective
Rate Sonte Other Amendments

£ 20,000 I20 13.23% (a) Property in which the deceasednever had an

40,0oo 24% 25.3% interest

50,0o0 31% 32.2000 The Revenue view is apparently' that the

75,000 40% 4I.6% repeal of the charge to duty on th death

IOO,000 45% 47.1% . of the other person where property is

200,000 3500 34.400 held sur autre vie removes the last ofthe
situationsin which the'deceasednever had an

As a result of these changes, the marginal interest will pass or his death. The.exemp-
relief for an estate slightly in excess of the tions from aggregationafforded to this pr-
figure at which it became liable to a higher perty, contained in the previse to S.4 F.A.

rate of duty under the old law s rendered I894 is therefore wthdrwn. However, the
obsolete and is therefore repealed. non-aggregation of certain Life Assurance
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policies, held prior to 2otb March, I968, (b) Surviving Spouse and Quick Succes-
introduced by F.A. 1968 S.38, is preserved. sion Relies

These are extendedto coverpropertypassing
under S.2(I)(b).

PART II

AN OUTLINE OF ESTATE DUTY IN (a) property mustpasson the death ofan

GREAT BRITAIN individual
(b) the propertymust fall within the jurs-

I. Introduction diction ofthe statutes

Death duties have formedpart ofthe United (c) the propertymust then be valued
Kingdom fiscal system since I694. The (d) any deductions or reliefs must be given
earliest of these was Probate Duty, a stamp (e) the rates ofdutymust then be ascertained
duty, payable at a fxed rate offive shillings, and applied
when letters ofadministrationon a deceased (f) the persons immediatelyaccountable for
person's estate were taken out. Over the the duty must pay it

ensuing two hundred years various kinds and
of death duty were ntroduced, culminating (g) the persons upon whom the incidence
in I894, in the introductionof Estate Duty. of the duty finally falls must be ascer-

For a time after x894 certain earlier death tained in order to determine who ulti-
duties continued in operation, but since mately bears the tax.

I949 Estate Duty has been the only capital
tax payable as a result ofdeath. 3. Property Passing on a Death

Section I, Finance Act 1894 provides for
2. General Structure ofEstate Duty EstateDuty tobecomepayablewhereproper-
Although the law ofEstateDuty is govemed ty passes on the death ofanindividual.There
by the Finance Act I894, the original legisla- are eight sets of circumstances in which this
tion has been amended by over forty subse- can occur:-

quent finance acts of which the most F.A. I894 S.2(l)(a) -- Where the deceased
significant is the Finance Act I969. In addi- was competent to dispose ofproperty.
tion, there is a large and growing body of F.A. I894 S.2(I)(b)-Wherethe deceased had
case law on the subject, much of it complex a beneficial interest in property held in trust

and obscure. One further difficulty s that with the seven years ending with his death.
the solution of many estate duty problems F.A. I894 S.2(I)(c) - Where the deceasedhad
lies in the application,not of estate duty law, gifted property within the seven years end-
but of other branches of the law, e.g. the ing with his death, or within one year where
law of trusts, and so a general knowledgeof the gift was for charitable or public pur-

'

U.K. law is frequently required in dealing poses. In addition property gifted more than
with specific problems in estate duty plan- seven years prior to death will be dutable if
ning. the deceased retained the right to benefit
Despite these difficulties, the generalstructure directly or indirectly, from the gifted
of the tax is relatively simple, and can be property.
stated thus:- F.A. I894 S.2(I)(e) - Where the deceasedhad
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an interest in a partnership,in certaincircum- capital is subject to Estate Duty. If the

stances. deceased's income rights vared at the discre-

P.A. x894 S.2(I)(f) - Where property was tion of the trustees, the proportion of trust

subject to an option to purchase. capital whch is dutiable s that fraction

F.A. I894 S.2(I)(g) - Where certain property corresponding to the share of income actual-

passed under Scots Law. ly received by him in the seven years prior
F.A. I940 S.46 - Where the deceased had an to death. A feature of U.K. trusteeship is

interest in a closely controlled company, in the power of trustees to accumulate trust

certain circumstances. income, in certain circumstancesand subject
F.A. I969 S.38 - Where in certan specific to specified time limts. Such a trust (or part
circumstances, a trust in which the deceased thereof) will be subject to estate duty if the
had an interest is entirely, or partially, death of an indivdual brings the trust to an

brought to an end within seven years prior end, or prevents the trustees from accumulat-
to the deceased's death. ing ncome in the future.

(F.A. I894 S.2(I)(d) was repealed by the
Finance Act I969.) 4. Jurisdiction
A detailed analysis of the occasonson which Subject to double taxation relef, property

property passes on a death is outwith the situated in Great Britain is liable to estate

scope of this paper, and in fact the last five duty on the death of an individual irrspec-
circumstancesare ofsuch a specialisednature tive of the residence or domicile of the

that it is not proposedto discuss them further. individualat the time ofhis death. The single
However, the overall effect of the legislation exceptionto this ruleexemptsfrom duty cer-

is that the following property will pass on tain United Kngdom government securi-

an individual's death:- ties which at the time of death are in the

(a) Property which the deceased owned beneficial ownership of a person neither

absolutely, including hs share of property domiciled nor ordinarily resident in the
owned jointly, property held in part:nership, United Kingdom.
and property coming into existence after his Property situated abroad is exempt from

death, e.g. death benefits from a pension Estate Duty if the law governing the
fund. devolution of the property is neither Scots

(b) Property gifed by the deceased wthin nor English law and ether:-
seven years prior to death, or one year in the (a) The deceased did not die domiciled in.

case of gifts to clarity etc., and property England or Scotland,
gifted outwith the seven year period, where or

the deceased was not entrely excluded from (b) the property passes by virtue of a dis-
all benefits from de gifted property at all position made by a person not domciled
times in the seven years prior to his death. in England or Scotland.
The benefits here referred to are benefits A gift of foreign property which would
which are legally enforceable by the donor. otherwise be chargeable to duty because the
Other benefits are ignored. donor died wthin seven years ofmaking the

(c) Propertyheld in trust where tle deceased gift, will be exempt if the deceased was

was entitled to a share of the trust income domiciled abroad either when he made the
at any time in the seven years ending with gift or when he died.
death. Here a corresponding share of trust
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5. Valuation Exemptions
Estate Duty is levied upon the principal A number of categories of property are

value ofproperty,by which is meant The exempt from duty. These include:-
price which the propertywould fetch if sold (I) Gifts ofless than £500 in value to any one

on the open market at the time of the death donee.
ofthe deceased. This concept assumes a sale (2) Gifts out of the income of the deceased
between a willing buyer and a willing seller, which form part ofhis normal expendi-
in such circumstances that the best possible ture.

price is obtained for the property. However, (3) Property gifted to certain public bodies
special rules apply to certain controlled in the United Kingdom.
companies. iA controlled company is a (4) Gifts in consideration of marriage are

company controlled by five or fewer per- exempt from duty within certain limits.
sons, treating relatives, partners and nomi- It is a conditionofthe exemption that the
nees ofan individualas one person. Excluded beneficiaries are either the parties to the
are companieswhich are subsidiaries ofnon- marriage,orthefuture issueofthemarria-
controlled companies, and quoted public ge. The limits on tle exemptionsare:-

companies where at least 25% of the voting (i) where the donor was a party to the
power is held by the public. Foreign com- marriage or a parent or grandparentetc.

panies are not excluded. of a party to the marriage, the frst
Where an individual, at any time in the £5,000 is exempt.
seven years prior to hs death, had either (ii) in all other cases, only the first £I,000
votingcontrolofthecompany(orhad power is exempt.
to obtain voting control) or enjoyed a bene- (5) The estate of a member of the Armed
ficial interest in halfor more of the nominal Forces of the United Kingdomwho dies
amountofthe issued shares or debentures,or as a resultofactiveserviceisexemptfrom
for a continuousperiod oftwo years in those duty.
seven years had power equivalent to control, (6) A valuable exemption from duty is
or the right to receive half the dividends or available on the death of a surviving
interest paid. In such a case, the shares are spouse. The conditionsfor the exemption
valued on the basis of the assets, ncluding to apply are that Estate Duty on the
goodwill, which they represent. In other propertywas paid on the first death, and
cases, shares are valued on the basis of the the survivingspouse was at no time com-

stock exchange quotation, or in a case where petent to dispose of the property. This is
there is no quotation, on the basis of the ex- normally achieved by giving the surviv-
pected dividendyield from the company. ing spouse a life interest only in the pro-

perty.
6. Deductionsand Relies (7) Tapering reliefis available where:-
Once the property has been ascertainedand (a) a gift has been made by an individual
valued, it is aggregated to form one estate, within seven years prior to his death (but
and after the various deductions and reliefs not ifthe deceased retainedbenefits from
have been subtracted, the duty payable can the gifted property).
be determined. (b) property has been transferred out of a

trust within seven years of the death ola
beneficiary.
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(c) a person has ceased to be a beneficiaryof unsold. Where, however, the timber is

a trust within seven years prior to his sold after the death of the owner, the
death. rate of duty payable on the proceeds is

If the deceased survived the event n (a), the average rate applcable to the rest of

(b) or (c) above by four years, the value of the estate, excluding the timber.

the property passing is reduced by x5%, if 3. Unsettled property not exceeding
he survives five years the reduction is 30% £Io,ooo is not aggregable with settled

and if he survives six years, the reduction is property. Thus if a person has an nterest

6o%. in a trust, (other than a trust created by
(8) Where agricultural or industrial proper- him) and in certain free estates of £8,000

ty is subject to Estate Duty, the duty the free estate would form a separate

payable thereon is reduced bY 45%. estate (and wouldnot be subject to duty at

(9) Where duty s payable on property on all since duty is not payable on estates of

the death ofa person, and the same pro- under £Io,ooo).
perty becomes dutiable again by virtue

ofa second death within five years, then, 8. Rates

provided the second person did not The rates ofduty, which were altered by the

purchase the property, the duty thereon Finance Act I969 are given on page 209.

is reduced as follows:-
Second death within 9. Accountabilityand Incidence

3 months of first-reduction-75% The deceased's executors solely accountable
I year 50% for duty on the deceased's own personal
2 years 40% property situated in Great Britain. The

3 years 30% executor is also accountable for duty on real

4 years 20% property situated in Great Brtain and all

5 years 1o% foreign property ofwhich the deceased was

competent to dispose, but concurrently
7. Aggregation accountable with him are all persons who
All property whch passes on the death become beneficiallyentitled to the property.
of an individual is aggregated to form one In other cases, e.g. where trust property
estate and the rates of duty are applied to passes, the persons who become beneficially
the total. Certain categories of property, entitled thereto are accountable.

however, are not subject to aggregation, The question of incidence is quite different

these categories forming estates by them- from that of accountability. It determines

selves. Exemption from aggregation is who ultimately bears the liability for the

available to:- duty paid. The general principles are:-

1. Works-of-art, and other objects of na- (a) Estate duty on personal (movable) pro-

tional, scientifc or historic interest. This perty passing to the executor is a charge
has been discussed at page 209 ante. on the deceased's estate.

2. Growing timber. This is exempt from (b) Estate duty on other property is a first

Estate Duty so long as the timber remains charge on that property.
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LIC. S. GARCfA-GRANADOSAND LIC. R.A. SOTO-JIMNEZ*:

A BIBLIOGRAPHYON THE
CENTRAL AMERICAN COMMON MARKET

j In the light of the growing interest which the various regionaleconomic integration programs
arendingamongpersons concerned with fiscal natters throughout the world, the Bulletin jor
International Fiscal Documentation is including this bibliography among the articles of this
issue. Other recent publications n the Bulletin concerning regonal economic integration have

\ been: Treaty for East-AiicanCo-operation (extracts) (Supplementto Bulletin No. 2, Vol.
XXII, Feb. 1968); Traitinstituantrl'Union Douanire et Economique de rrArique Centrale

\ (Supplement to Bulletin No. 3, Vol. XXIII, March 1969); and the article The Fiscal
\ Aspects of International Co-operation in Arica-the Experience of the UDEAC and the
\ EAC' by M.J. van den Abeelen and R.C. Hammond (Bulletin No. 3, Vol. XXIII, March \
\ g69).

.

Their work on different research programs Amsterdam, as well as material which, for
concerning or related to the Central Ameri- various reasons, the authors consider to be
can CommonMarket,has made the authors important.
aware that one of the main problems en- For the convenienceofthe reader the biblio-
countered in the study of this subject is the graphy is arranged in alphabetical order
lack ofa systematically organized biblio- under four headings: (a) Background and
graphy of references. Consequently, an general studies; (b) Economic development,
interested person must carry out a tedious economic and fnancial aspects; (c) Institu-
and time-consumingsearch for the relevant tional framework;and (d) Central American
books and articles before the research itself common law. A list ofimportantperiodicals
can be commenced. has been appendedfor the use oflibrariesand
The present bibliography is a selection of persons nterested in the further develop-
titles of books and articles available in ment of the Central American Common
specialized libraries and documentation Market.
centers in San Jos, New York, Paris and

(a)-Backgroundandgeneralstudies
Abelardo Delgado, Pedro. ORIGINE, STRUCTURE ET FONCTIONNEMENT DU M. C. C.A.

Tiers Monde. (July-Sept. I965).
* Sergio T. Garca Granados and Rolando A. Soto-Jimnezare Central Americanlawyers, graduates
from the UniversitiesofSanCarlos (Guatemala) and CostaRca, respectively.Licenciado Garca Gra-
nados, D.E.S. for the Doctoratdel'Universitde Paris (PublicInternationalLaw),ispresentlyaresearch
associate at the InternationalBureau of Fiscal Documentation.Licenciado Soto-Jimnez, also M.CJ.
from New York University, is presently attending advancedcourses on Economic Integrationat
the UniversityofAmsterdam.
I. Composed of Guatemala, El Salvador, Honduras, Nicaraguaand Costa Rica.
2. Under this heading are also included some surveys on specific problems which, in the
authors' opinion, may be of special interest for the reader.
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Browning, D. THE CENTRAL AMERICAN COMMON MARKET.

Board ofTradeJournal. London. 0uly I966).
Cochrane, c.J. COSTA RICA, PANAMA AND THE CENTRAL AMERICAN ECONOMIC

INTEGRATION.

Journal ofInter American Studes. (July I965).
Cuadra Pasos, Carlos. FILOSOFIA DEL INTERNACIONALISMOCENTROAMERICANO.

Revsta Conservadoradel PensamientoCentroamericano.no. 47. Managua (Aug. I964).
CEPAL. SOBRE LA POSIBLE INCORPORACION DE PANAMA AL MERCADO COMUN

CENTROAMERICANO.

CEPAL. MxicoD.F. (I962). (Limiteddistribution).
Dell, Sidney. A LATIN AMERICAN COMMON MARKET

London: Oxford Universty Press (I966).
Federal Reserve Bank ofNew York (staff). THE EMERGING COMMON MARKET IN LATIN

AMERICA.

F.tL.B. Monthly Review. New York (Sept. I96o).
Fenwick, C.G. THE ORGANIZATION OF CENTRAL AMERICAN STATES.

American Journal of Int. Law. Washington (July, I952).
Fernndez-Shaw, Flix. LA INTEGRACION DE CENTROAMERICA.

EdicionesCulturaHispnica. Madrid(Grficas Uguina). (I965).
Fernndez-Shaw, Flix. ESTADO ACTUAL DE LA INTEGRACION ECONOMICA CBNTRO-

AMERICANA.

Revista Poltica Internacional. Madrid (Nov.-Dec. I964)
Fernndez-Shaw,Flix. PANAMA Y LA ODECA.

Revsta de Estudios Polucos. Madrid (Nov.-Dec. I963).
Fernndez-Shaw,Flix. LA NUEVA CARTA DE SAN SALVADOR.

Revista de Poltica Internacional.no. 67. Madrid (May-June, I963).
Gutirrez, Carlos JOS. LA ENSENANZA DEL DERECHO COMUNITARIO EN CENTROAME-

RICA.

Revistade DerechoEconmico,Facultadde CienciasJurclicas y Sociales. Universidadde
Chile. Santiago (July-Dec. I966).

Harvard Graduate School of Business Administration(Report). MANAGEMENT PROBLEMS

AND OPPORTUNITIES FOR MANAGEMENTTRAINING IN CENTRAL AMERICA (I963).
(Notpublished).

Herrarte, Alberto. LA UNION DE CENTROAMERICA. TRAGEDIA Y ESPERANZA.

Editorialdel Ministeriode EducacinPblica. Guatemala(I955) (2nd Ed. I964).
Hildebrand,J.R. THE CENTRAL AMERICAN COMMON MARKET.

Journalof Inter-AmericanStudies (July I967).
Instituto Interamericano de Estudios Juridicos Intemacionales. DERECHO COMUNITARIO

CENTROAMERICANO,ENSAYO DE SISTEMATIZACION.

ImprentaTrejos linos. San Jos, Costa Rica C.A. (I968).
INTAL. LA INTEGRACION LATINOMERICANA. SITUACION Y PERSPECTIVAS.

Buenos Aires, Intal (B. I. D.) (I965).
Karnes, Thomas L. THE FAILURE OF A UNION (Central Anerica I824-I960).

Chapel Hill, The UniversityofNorth Carolina Press (x961).
J
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Lagos, Gustavo.EL ROL POLITICO DE LAS ORGANIZACIONESECONOMICAS REGIONALES

EN AMERICA LATINA.

Revista de la Integracin. BID-INTAL (Nov. I967).
Lockley, L. C. A GUIDE TO MARKET DATA IN CENTRAL AMERICA.

CentralAmericanBank for Economic Integration.Tegucigalpa,Honduras (I964).
Maza. NOTAS SOBRE EL M. C. C.A. (PROBLEMAS JURIDICOS).

Revista de Estudios Polticos (Madrid). (May-Aug. 1965 and Sept.-Oct. I966).
Mndez Munevar, Jorge. LA ALALC Y EL MERCADO COMUN CENTROAMERICANO: UNA

EVOLUCION COMPARATIVA EN LA INTEGRACION LATINOAMERICANA.

INTAL (BID). Buenos Aires (I965).
Monteforte Toledo, Mario. LA INTEGRACION ECONOMICA Y EL PANORAMA POLITICO

DE CENTROAMERICA.

Revistade la Universidadde El Salvador. San Salvador (Sept. I968).
Nez,Pbro. Benjann. SOCIOLOGIA DE LA INTEGRACION.

(Course at: Estudiospost-graduadossobre problemticade la IntegracinC. Americana,
San Jos. summer I967). Instituto Centroamericano de Derecho Comparado. Teguc-
galpa (I967). (Mimeographed).

Pincus, Joseph. THE CENTRAL AMERICAN COMMON MARKET.

Agency for InternationalDevelopment(U.S.A.). WashingtonD.C. (I962).
Plaza, Carlos. Lo S RECURSOS NATURALES EN LA INTEGRACION LATINOAMERICANA.

Revista de la Integracin. INTAL -- BID no. 2.(May I968).
Ortez, Enrique. LA ODECA, SU PROBLEMATICA JURIDICA Y POLITICA. (Course, I965).

Instituto Centroamericano de Derecho Comparado. Tegucigalpa (I966) (Limited
edition).

tLainrez M., Sergio. VEINTE ANOS DE INTEGRACION UNIVERSITARIA CENTROAMERI-

CANA.

Revista de la Universidadde El Salvador. San Salvador (Sept. I968).
Rostand. LE FEDERALISME EN AMERIQUE CENTRALE.

Notes et Documents, (March 1965).
Saxe-Femndez. EL CONSEJO CENTROAMERICANO DE DEFENSA Y LA PAX AMERICANA.

Cuadernos Americanos (May-June 1967).
Sidjanski, Dusan. DIMENSIONES- INSTITUCIONALES DE LA INTEGRACION LATINO-

AMERICANA.

Institutopara la Integracinde AmricaLatina (INTAL). Buenos Aires (I967).
SIECA. CENTRO AMERICA Y SU MERCADO COMUN. Vol. III.

Guatemala(I965).
Villagrn - Kramer, Francisco. ASPECTOS SOCIALES Y POLITICOS DE LA INTEGRACION

CENTROAMERICANA.

P,evista de la Universidadde San Carlos. Guatemala(No. LXVI- I965)
Villagrn-Kramer,Francisco.ADECUACIONDE LA LEGISLACIONLABRAL SALVADORE-

NA A LOS REQUERIMIENTOSDEL MERCADO COMUN CENTROAMERICANO.

Revista de la Universidadde El Salvador. San Salvador (Sept. I968),
Villatoro. NOTAS SOBRA EL MCCA.

RevistaEconmica.Mxico (Oct. I965). ,
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(b) - Economic development, economic and financial aspects

AbelardoDelgado,Pedro. LA PLANIFICACIONY LA INTEGRACIONECONOMICA CENTRO-

AMERICANA.

Boletn de la Integracin- INTAL (Sept. I966).
Alcantara, Edwin. THE CENTRAL AMERICAN COMMON MARKET (INTEGRATION AS AN

INSTRUMENT OF ECONOMIC AND SOCIAL DEVELOPMENT).
Ph. D. Dissertation,Harvard University (I969).
(Not published).

Bennaton, Abraham. DER ZENTRALAMERIKANISCHE GEMEINSAME MARKT in Integra-
tion in Lateinamerika.
Lateinamerika Institut an der HochschuleSt. Gallen fr Wirtschafs-und Sozialwissen-
schaften. Orell-Fssli-Verlag.Zurich (I965).

BennatontLarnos,Abraham.EL MERCADO COMUN CENTROAMERICANO.SU EVOLUCION

Y PERSPECTIVAS(Thesis).
UniversidadN.A. de Honduras. Facultad de Ciencias Econmicas. Tegucigalpa (1964).

Berstein, Edward M. and collaborators.EL DESARROLLO DE UN MERCADO DE CAPITALES

EN CENTROAMERICA.

In: Un Mercado de Capitales Centroamericano edited by BCIE - Publi. Centro de

Estudios MonetariosLatino-Amercanos(CEMLA) (1967).
Blair, Calvin P. ENTREPRENEURIAL BEHAVIOR IN CENTRAL AMERICA: SOURCES OF

INITIATIVE IN CENTRAL AMERICAN INTEG-RATION.KesearchEDC (I967).
Dep. ofBusinessAdmin. UniversityofTexas.

Camara de Compensacin Centro-Americana. TRES ANOS DE COMPENSACION MULTI-

LATERAL CENTROAMERICANA.

Publicacin C. de C. Centroamericana,Tegucigalpa (I96).
Carlos M. Castillo. GROWTH AND INTEGRATION IN CENTRAL AMERICA.

Praeger Special Studies in International Economy and Development. Praeger. N.Y.-

Washington- London (1965).
Cameroun, Banque Centrale (Afrque Ecuatoriale). LES ORGANISMES PINANCIERS ET

MONETAIRES DU MARCHE COMMUN DE L'AMERIQUE CENTRALE (April I967).
CEPAL-ONU. EVALUACION DE LA INTEGRACION ECONOMICA EN CENTROAMERICA.

o.N.u. New York (I966).
Chou, y.M. ECONOMIC INTEGRATION IN LESS DEVELOPED COUNTRIES.

Journal ofDevelopmentStudies. July I967).
Cochrane, c.j. COSTA RICA, PANAMA AND THE CENTRAL AMERICAN ECONOMIC INTE-

GRATION.

(See Secton (a) supra)
Castrillo Zeledn, Mario. LA ZONA DE LIBRB COMERCIO EN CENTROAMERICA.

Revista de la Universidadde El Salvador, San Salvador (Sept. I968),
Dalponte, Mario. LA MECANICA DE LA INTEGRACION ECONOMICA COMO MEDIO

COMPLEMENTARIODE DESARROLLO.

Observacionescrticas en torno al progresocentroamericano,Revista de la Universidad

de El Salvador, San Salvador. (Sept. I968).
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Delgado, Enrique. EL BANCO CENTROAMERICANO Y LA INTEGRACION. ECONOMICA
CENTROAMERICANA.

(Course at: Estudios post-graduados sobre problemtica de la Integracii Centro-
americana. Sn. Jos, summer I967). Instituto Centroamericanode Derecho Comparado,
Tegucigalpa(I967). (Mmeographed).

Eckenstein, Christoph. DER ZENTRALAMERIKANISCHEGEMEINSAME MARKT:.EIN BEI-

SPIEL ERPOLGREICHER ZUSAMMENARBEIT UNTER ENTWICKLUNGSLNDERNin
Integration in Lateinamerika. Lateinamerika Institut an der.Hochschule St. Gallen fr
Wirtschafts-und Sozialwissenschaften,Orell-Fssli-Verlag,Zrich.(I965).

Federal Reserve Bank ofNew York (staff). THE EMERGING COMMON MARKET IN LATIN
AMERICA. (See' Section (a) supra).

Fernndez-Shaw,Flix. LA INTEGRACION DE CENTROAMERICA.(See Section I supra).
Fernndez-Shaw,Flix. PANAMA Y LA ODECA.

(See Section I supra).
Fligler, Carlos. MULTINATIONALPUBLIC ENTERPRISES.

Washington, Intemational Bank of Reconstruction and Development (I967).
Hansen, loger D. CENTRAL AMERICA: REGIONAL INTEGRATION AND ECONOMIC

DEVELOPMENT.

StudiesinDevelopmentProgress,NationalPlanningAssociation.WashingtonD.C.(I967).
Hildebrand, J.R. THE CENTRAL AMERICAN COMMON MARKET.

(See Section.(a) supra).
INTAL. LA INTEGRACION LATINOAMERICANA.

(See Section (a) supra).
Instituto Interamericano de Estudios Jurdcos Internacionales. DERECHO COMUNITARIO

CENTROAMERICANO.

(See Section (a) supra).
Kalert, F., P. Richards, E. Stoutjesdijk, P. Thomopoulos. ECONOMIC INTEGRATION

AMONG DEVELOPING COUNTRIES.

DevelopmentCentre ofthe OECD - Paris (I969).
Lagos, Gustavo. EMPRESAS MULTINACIONALES: ASPECTOS SOCIO - ECONOMICOS,

POLITICOS E INSTITUTIONALES.
--Kevista de la Integracin. INTAL BID no. 2 (May I968).

Milln, J.A. LA INTEGRACION ECONOMICA CENTROAMERICANAY SU INPLUENCIA EN

LA EXPANSIONINDUSTRIALDE MEXICO.

(Publisher unknown). Mxico (I963).
Oficinade Estudios para la Colaboracin Econmica Internacional. MERCADO COMUN

CENTROAMERICANO.

Buenos Aires (I968).
PerrouX, F.:INDUSTRIALIZATIONET GROUPEMENTS DES NATIONS.

In: L'Economiedes jeunes nations. Presses Universit. de France (I962).
.SchoolerioKobert D. AN INQUIRY INTO PRODUCT BIAS AND PREDILECTION WITHIN

THE C,A, C. M.

Ph. D . 'dissertation:Dept. ofBusinessadninistration,UniversityofTexas(I965)(Limited
edition).
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SIECA. INVENTARIO DE ESTUDIOS BASICOS SOBRE RECURSOS NATURALES DE CEN-

TROAMERICA.

Guatemala (196..).
SIECA. 5 ANOS DE LABORES EN LA INTEGRACION ECONOMICA CENTROAMERICANA.

Guatenala (Oct. 1966).
SIECA. PROBLEMAS DEL MERCADO COMUN(Notade Ia Secretara).

Consejo Econmico Centroamericano (7th meeting). Guatemala (Iuly-Aug. I967).
(Limited edition).

Urquidi, Victor. LATEINAMERIKA HEUTE. (DER ZENTRALAMERIKANISCHEPROBLEM).
Verlag August Lutzeyer, Baden-Baden.Bonn (I962).

Villagrn-Kramer,Francisco. INTEGRACION ECONOMICA CENTROAMERICANA.

Editorial Universitaria. Guatemala (1967).
Weekly, James K. TOWARDS A CENTRAL AMERICAN CAPITAL MARKET.

Journal of Common Market Studies.

(Edited by Uwe Kitzinger and Miguel S. Wionczek).
Basil, Blackwell,Oxford. (Vol. VII, no. 2) (I968).

Wionczec, Miguel S. THE CENTRAL AMERICAN INTEGRATION, EARLY SUCCESS AND

GROWINGLIMITATIONS.

Bolsa ReviewLondon (March 1967).
Wionczec, Miguel S. INTEGRACION ECONOMICA Y DISTRIBUICION REGIONAL DE LAS

ACTIVIDADESINDUSTRIALES.

Trimestre Econmico (Jul.-Sept. 1966).
Wionczec,Miguel S. INTEGRACION DE AMERICA LATINA -EXPERIENCIASY PERSPECTI-

VAS.

Mxico. Fondo de Cultura Econmica (1964). In English n: Praeger Series on Inter-

nationalEconomics & Development.

(c) - Institutionaljamework
Abelardo-Delgado,Pedro. ORIGINE, STRUCTURE ET FONCTIONNEMENT DU MCCA.

(See Secton (a) supra).
Adam. H.T. BANQUE DE L'AMERIQUE CENTRAL, ACCORD I960(TEXTE).

In: Les Organismes intemationauxspcialiss.
Vol. 3 - Paris (1967).

Browning, D. THE CENTRAL AMERICAN COMMON MARKET.

Board ofTradeJournal. (See Section (a) supra).
Bennaton, Abraham. DER ZENTRALAMERIKANISCHEGEMEINSAME MARKT.

(See Section (b) supra).
Cmara de Compensacin Centro-Americana. TRES ANOS DE COMPENSACION MULTI-

LATERAL CENTROAMERICANA.

(See Section(b) supra).
Cameroun, Banque Centrale (Afrique Ecuatoriale). LES ORGANISMES FINANCIERS ET

MONETAIRES DU MARCHE COMMUN DE L'AMERIQUE CENTRALE (April I967).
CEPAL- ONU. EVALUACION DE LA INTEGRACION ECONOMICA EN CENTROAMERICA.

(See Section (b) supra).
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Commerce Clearing House, Inc. CENTRAL AMERICAN COMMON MARKET (C.A.C.M.).
in: CommonMarketReports,Vol. I. (I93).

Dell, Sidney. A LATIN AMERICAN COMMON MARKET

(See Section (a) supra).
Delgado, Enrique. EL BANCO CENTROAMERICANO Y LA INTEGRACION ECONOMICA

CENTROAMERICANA.

(See Section (b) supra).
ESAPAC. LOS INSTRUMENTOS DEL MERCADO COMUN CENTROAMERICANO.

CostaRica (I965).
Fajardo Maldonado,Arturo. SOBERANIA Y DERECHO INTERNACIONAL EN EL PROCESO

DE INTEGRACION ECONOMICA CENTROAMERICANA.
In: Revistade la Facultad de Ciencias Jurdicasy Sociales.
Universidadde San Carlos, Guatemala (nos. 3,4,5 and 6 of I967-1968) and Revista
de la Universidadde El Salvador (Sept. I968).

Fernndez-Shaw,Flix. LA INTEGRACION DE CENTROAMERICA.

(See Section (a) supra).
Femndez-Shaw,F]ix. ESTADO ACTUAL DE LA INTEGRACION ECONOMICA CENTRO -

AMERICANA.

(See Section (a) supra).
Garca-Amador, F.V. INTRODUCCION A LA PROBLEMATICAJURIDICA E INSTITUCIO-

NAL DE LA INTEGRACION(COUrSe).
Instituto Centroamericano de Derecho Comparado, Tegucigalpa (I965) (Mimeo-
graphed).

Garca-Amador, F.V. INSTITUTIONAL DEVELOPMENTS IN CENTRAL AMERICAN INTE-

GRATION.

American Society ofInternationalLaw. Annual meeting, 196I, Washington(I97).
INTAL. LA INTEGRACIONLATINOAMERICANA.

Situaciny Perspectivas.Buenos Aires, INTAL -- BID (I95).
Instituto Interamericano de Estudios Jurdicos Internacionales. DERECHO COMUNITARIO

CENTROAMERICANO,ENSAYO DE SISTEMATIZACION.

(See Section (a) supra).
Maza. NOTAS SOBRE EL M.C.C.A. (PROBLEMAS JURIDICOS).

(See Section (a) supra).
Mndez M., Jorge. LE ALALC Y EL MERCAD OCOMUN CENTROAMERICANO: UNA EVO-

LUCION COMPARATIVA EN LA INTEGRACIONLATINOAMERICANA.

(See Section (a) supra).
Oficina de Estudios para la Colaboracin Econmica Internacional. MERCADO COMUN

CENTROAMERICANO.

Buenos Aires (I968).
tLamrez, Roberto. LA INTEGRACION JURIDICA CENTROAMERICANA (COurSe I965).

Instituto Centroamericano de Derecho Comparado. Tegucigalpa (I966) (Mimeo-
graphed).

Saxe-Fernndez.EL CONSEJO CENTROAMERICANODE DEFENSA Y LA PAX AMERICANA.
(See Section (a) supra).
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Sidjanski, Dusan. DIMENSIONES INSTITUCIONALES DE LA INTEGRACION LATINO-

AMERICANA.

(See Section (a) supra).
SIECA. CENTRO AMERICA Y SU MERCADO COMUN. Vol. III.

(See Section (a) supra).
SIECA. 5 ANOS DE LABORES EN LA INTEGRACION ECONOMICA CENTROAMERICANA.

(See Section (b) supra).
SIECA. PROBLEMAS DEL MERCADO COMUN(Notadela Secretaria).

(See Section (b) supra).
Simmonds, K.R. THE CENTRAL AMERICAN COMMON MARKET: AN EXPERIMENT IN

REGIONAL INTEGRATION.

The Internat:onal and Comparative Law. Quarterly (The British Institute of Inter-

national and ComparativeLaw). London (Vol. I, I967).
Sol Castellanos, JOrge. LA EVOLUCION INSTITUCIONAL DEL MERCADO COMUN CEN-

TROAMERICANO(Course, 1965).
Instituto Centroamericano de Derecho Comparado. Tegucigalpa (I966) (Mimeo-
graphed).

Villagrn-Kramer, Francisco. INTEGRACION ECONOMICA CENTROAMERICANA.

See Section (b) supra).
ViUagrn-Kramer, Francisco. LOS INSTRUMENTOS LEGALES DE LA INTEGRA'CION

ECONOMICA CENTROAMERICANA.

Revista Derecho de la Integracin. INTAL (BLD) no. 3 (Oct. 1968).
Villagrn-Kramer,Francisco;Mario QuionesAmzquitaandothers.AspEcTO S JURIDICOS

E INSTITUCIONALES DE LA INTEGRACION ECONOMICA CENTROAMERICANA...

Colego de Abogados. Guatenala (I967).
Wonczec, Miguel S. (Editor). ECONOMIC COOPERATION IN LATIN AMERICA, AFRICA

AND ASIA. A HandbookofDocuments.
M. I. T. Press. Cambrige (Mass.)-London(I969).

(d) Central Amercan common laws
Baca Muoz, M. ESTUDIO INTRODUCTORIO AL PROBLEM DE LA ARMONIZACION

TRIBUTARIA EN EL MERCADO COMUN CENTROAMERICANO.

Kevistade Finanzasy HaciendaPblica. no. 78, Madrid (Nov.-Dec. I968).
Bertrand Galindo, Francisco. BREVE ANALISIS DEL REGLAMENTO SOBRE PROCEDI-

MIENTOS PARA RESOLVER CONFLICTOS.

In: Resolucin de Confictos en el Mercado Comn Centroamericano,Universidadde
El Salvador-SanSalvador. (no. 5, I968).

3. It must benoted that the term commonlaw is used insteadofthe term communitylaw nor-

mally used in Europe. In fact, the use ofthe adjectivecommunit(communautaire)is correct for a

certain type ofEuropeanlaw,which is being developedbytheEuropeanCommunities-ECSC,EEC
and Euratom. This is not the case in Central America where the integration(legal and economic)
process is developing to a great extent through practice or by privateandpublicinitiative,indepen--,
dently from the institutional framework set up by the integration treaties, mainly by the General'

Treaty of Integrationof I3 December I960 signedin Managua.
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Bertrand Galindo, Francisco. BASES CONSTITUCIONALES PARA LA CREACION DE OR-

GANISMOS SUPRANACIONALES. DETERMINACION DEL CONCEPTO SUPRANA-

CIONAL.

Buenos Aires, Facultad de Jurisprudencia y Ciencias Sociales de la Universidad de El
Salvador (I968).

Bureau International des Tarifs Douaniers. MARCHE COMMUN CENTRE-AMERICAIN.

Bulletin International des Douanes, Fiscicule 126, Bruxelles, Rue de l'Association, 38
(I969)

Fernndez-Shaw, Flix. LA INTEGRACION DE CENTROAMERICA.

(See Sect:ion (a) supra).
Fonseca, Gautama. LAS FUENTES DEL DERECHO COMUN CENTROAMERICANO.

Revista Derecho de la Integracin. INTAL (BID). Buenos Aires, (Oct. I967).
Garca Granados, Sergio T. CENTRAL AMERICAN TAX LAW. INTERNATIONALTAXATION

OFINCOME IN CENTRAL AMERICA.

Bulletin for International Fiscal Documentation.Amsterdam (June, I969).
Guier, Enrique. LA JUSTICIA EN EL MERCADO COMUN CENTROAMERICANO.

Revista de Ciencias Jurdicas. Universidad de CostaRica (no. 6, I96..).
Gutirrez, Carlos, Jos. LA ENSENANZA DE DERECHO COMUNITARIO EN CENTROAMERI-

CA.

(See Section (a) supra).
Instituto Interamericano de Estudios Juridicos Intemacionales: DERECHO COMUNITARIO

CENTROAMERICANO,ENSAYO DE SISTEMATIZACION.

(See Section (a) supra).
International Commission of JuriStS. THE CENTRAL AMERICAN DRAFT CONVENTION

(ON HUMAN RIGHTS) COMPARED (WITH THE INTER-AMERICAN DRAFT CONVEN-

TION ON HUMAN RIGHTS AND THE EUROPEAN CONVENTION FOR THE PROTEC-

TION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS).
Journal ofthe InternationalCommissionofJurists, Summer I965.

InternationalCommissionof Jurists. THE CENTRAL AMERICAN DRAFT CONVENTION ON

HUMAN RIGHTS AND THE CENTRAL AMERICAN COURT. (StaffStudy).
Journal of the InternationalCommissionofJurists. Summer I965.

Kozalchyk, Boris and Octavio Torrealba. PROYBCTO REVISADO DE BASES Y COMENTA-

RIOS SOBRE LA SOCIEDAD ANONIMA MULTINACIONALEN CENTROAMERICA.

In: R.evista de Ciencias Jurdicas. Escuela de Derecho. Universidadde Costa Rica. (no.
I2. Dec. 1968).

Len Aragn, Oscar de. COMPENDIO DE LEGISLACION CENTROAMERICANA SOBRE

TITULOS VALORES Y SOCIEDADESANONIMAS.

Banco Centroamericanode Integracin Econmica. Tegucigalpa (I966).
Marroqun, Alejandro Dagoberto. INTEGRACION Y DERECHO.

Revista de la Universidadde El Salvador, San Salvador (Sept. I968).
l.amrez, loberto. LA INTEGRACION JURIDICA CENTROAMERICANA (Course, I963).

(See Section(c) supra).
SIECA. ARANCEL DE ADUANAS CENTROAMERICANO(Loose-leaf).

SIECA, Guatemala(started I963. Irregular).
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Simmonds, K.P,. THE CENTRAL AMERICAN COMMON MARKET: AN EXPERIMENT IN

REGIONALINTEGRATION.

The Internationaland ComparativeLaw. Quarterly.
(See Section (c) supra).

Simmonds,K.R. THE LAW OF CENTRAL AND SOUTH AMERICAN REGIONAL ORGANIZA-

TIONS.

The International and Comparative Law. Quarterly. (The British Institute of Inter-

nationaland ComparativeLaw). London (Vol. I6. I967).
Soto-Jimnez,P..A. LA JUSTICIA EN LA INTEGRACIONREGIONAL(CentroameriCana).

In: Naturaleza Jurdica de los Actos Comunitarios. (Thesis). Facultadde Derecho. Uni-

versidad de Costa Rica. (I968). (Mimeographed).
Soto-Jimnez, R.A. THE FULL FAITH AND CREDIT TO BE GIVEN TO ADMINISTRATIVE

ACTS IN THE CENTRAL AMERICAN COMMON MARKET AND IN THE UNITED STA-

TES CONSTITUTION. (Thesis).
Inter AmericanLaw Institute, New York University (I969). (Mimeographed).

Tijerino Medrano, J.A. ANTECEDENTES .DE UNIFICACION LABORAL DE CENTRO-

AMERICA.

Revista Conservadoradel pensamientoCentroamericano.No. 46. Managua (July I964).
UniversidadAutnomade Guadalajara. INTEGRACION Y DERECHO DE LA INTEGRACION.

Guadalajara,Mxico(I967).
Villagrn-Kramer,Francisco and Jos Roberto Nolasco. REGIMEN JURIDICO DEL TRANS-

PORTE TERRESTRE EN CENTROAMERICA.

Derecho dela Integracin (Review)- INTAL -- BID, Buenos Aires, no. 5 (OCt. I969),
Villagrn-Kramer,Francisco and Mario Quiones Amzquita, and others. ASPECTOS JURI-

DICOS INSTITUCIONALESDE LA INTEGRACIONECONOMICA CENTROAMERICANA.

(See section (c) supra).
Villagrn-Kramer,FranCiSCO. ADECUACION DE LA LEGISLACION LABORAL SALVADORE-

NAA LOS REQUERIMIENTOS DEL MERCADO COMUN CENTROAMERICANO.

(See Section(c) supra).
ValderramaPergolesi, Ricardo. UN DERECHO PARA LA INTEGRAClON.

Revista de Derecho Pblico. Universidadde Chile. Santiago (nos. 5-6 julio y diciembre

I966).
Watkin, Virginia G. TAXES AND TAX HARMONIZATIONIN CENTRAL AMERICA.

Harvard Law School (IntemationalTax Program). Cambridge, Mass. (I967).
Wionczec, Miguel. INTEGRACION ECONOMICA Y DISTRIBUICION REGIONAL DE LAS

CTIVIDADES INDUSTRIALES.

(See Section (b) supra).
Wionczec, Miguel: INTEGRACION DE AMERICA LATINA -- EXPERIENCIAS Y PERSPECTI-

VAS.

(See Section (b) supra).
Zeledn, Marco Tulio. DIGESTO CONSTITUCIONAL CENTROAMERICANO.

ODECA, San Salvador (I962).
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List ofperiodicalsregularly containingnews andlorarticleson C.A.C.M.Developments
ALALC. SINTESIS MENSUAL.

AsociacinLatinoamericanade Libre Comericio- Montevideo.
BANK OF LONDON & SOUTH AMERICA REVIEW(BOLSA).

Bank ofLondon & SouthAmerica- London.
BOLETIN DE LA INTEGRACION.

Instituto para la Integracinde AmricaLatina (INTAL- BID). Buenos Aires.
DERECHO DE LA INTEGRACION.

Instituto para la Integracinde AmricaLatina (INTAL -- BID). Buenos Aires.
JOURNAL OF INTER-AMERICANSTUDIES.

Gainesville, Florida (USA).
LIST OF RECENTLY COMPLETED STUDIES (AmericanRepublics).
LIST OF STUDIES RECENTLY IN PROGRESS (American Republics).

Office of IntelligenceResearch- ExternalResearch Staff DepartmentofState - U.S.A.
(Irregular- Limiteddistribution).

REVISTA CONSERVADORA DEL PENSAMIENTO CENTROAMERICANO.

Managua.
REVISTA DE CIEN.CIAS JURIDICAS

-Escuela de Derecho. Universidadde Costa R.ica San Jos.
REVISTA DE LA FACULTAD DE CENCIAS JURIDICAS Y SOCIALES.

Universidadde San Carlos. Guatemala.
REVISTA DE LA INTEGRACION.

Instituto para la Integracinde AmricaLatina (INTAL-- BID). Buenos Aires.
REVISTA DE LA UNIVERSIDAD.DEEL SALVADOR.

San Salvador.
SIECA. -- CARTA INFORMATIVA.

Secretara Permanente del Tratado de Integracin Econmica Centro Americana
(SIECA). Guatemala.
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BELGIUM FRANCE

BELGISCH BURGERLIJK WETBOBK published PRECIS DE FINANCES PUBLIQUES, by P.M.

by Editions Grard & Co, Verviers, I969.487 Gaudemet. 2 volumes published by Editions

Pp- Montchrestien, I x rue Cujas, Paris, I970. Vol. I

Complete official text in French and Dutch of 467 PP. Vol. II 530 PP
the Belgian Civil Code as in effect on May I, Handbook in tWo volumes on public finance.

I969. Library International Bureau of

Library IntemationalBureau of
Fiscal Documentationno. B 4576.

Fiscal Documentationno. B 4590.

GERMANY
CANADA

AUSFUHRLAND-PRINZIP, EINFUHRLAND-
ESTATE TAX, GIFT TAX AND SUCCESSION

DUTIES GUIDE, published by Commerce PRINZIP UND GEMEINSAMBR-MARKT-PRIN-

Clearing House Canadian, Don Mills, Ont., zip, by D. Biehl. Published by Carl Heymanns

x969. 2o6 pp. Verlag KG, Kln, I969.407 PP.

Discussion on the federal estate tax and gift tax, Publicationof a thesis on the principleof origin
the Alberta and Saskatchewan estate tax rebate and of destination for purposes of both income

and the succession duties of-British Columbia, andturnovertax, and a commonmarketprinciple
Ontario and Quebec as amended to August I,

in view of the tax harmonization theory. As the

I969. manuscriptwas fnalized in the autumn of I966
the tax harmonization developments thereafter

Library International Bureau of concerning the introduction of a tax on value
Fiscal Documentationno. B 453x. added in the common market countries are not

COLOMBIA coveredin this treatise.

Library International Bureau of
DISPOSICIONES ECONOMICAS DE I967, Fiscal Docunentationno. B 4573

published by Banco de la Republica, Bogota,
x968. 266 pp. DIE BESTEUERUNG PRIVATER INDUSTRIE-
List of all the laws and rulings which have an BETRIEBE IN MITTELDEUTSCHLAND, Kriti-
economic character published in I967. A short sche Analyse der steuerlichen Regelungen und
survey follows each item. Systematical and ihre betriebswirtschaftlichenAuswirkungen im
chronological indexes are included. Vergleichmit der Bundesrepublik Deutschland,
Library International Bureau of by D. Ernst. Published by Carl Heymanns
Fiscal Documentationn. B 5042. Verlag KG, Kln, Berlin. Bonn, Mnchen I967.

452 pp.
CZECHOSLOVAKIA Thesis analysing the taxation of private business

THE FINANCE OF CZECHOSLOVAKIA IN THE enterprises in the German Democratic Republic
NEW SYSTEM OP MANAGEMENT, published as compared to the taxation provisions applied
by Slovak Pedagogic Publishing House, Bratis- in the Federal GermanRepublic and its effect on

lava I968. 287 PP.
business. A bibliographyis appended.

Collection of articles by various authors on - Library International Bureau of
nance and economics connectedwiththe change- Fiscal Documentationno. B 5030

over of the economic system of management in
Czechoslovakia. BETRIEBLICHE ALTERSVERSORGUNG,. by E.

Heissmann.Publishedby Wilhelm Goldmann
LibraryinternationalBureau of
Fiscal Documentationno. B 4595. Verlag,Mnchen, x969. I53 PP.
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Considerations on the old age pension schemes case law and literature is stated as of August 3 I,
with reference to tax treatment. I942. As no major changes have taken place

since then an appended supplement updates the
Library International Bureau of
Fiscal Documentationno. B 4548 material as of June 30, I969.

Library International Bureau of
DIE BELASTUNG DEUTSCHER UND FRANZ- Fiscal Documentationno. 13 503I.
SISCHER KAPITALGESELLSCHAPTENMIT GE-

WINNABHNGIGEN STEUERN, by H. Egner. REICHSABGABENORDNUNG MIT FINANZGE-

Publishedby CarlHeymannsVerlagKln,Berlin, RICHTSORDNUNG, STEUERBERATUNGSGE-

Bonn, Mnchen I969.498 pp.
SETZ UND ALLEN NEBENGESETZEN EIN-

Study analysing the burden of taxes levied on
SCHLIESSLICH LANDESRECHTLICHER BE-

profits derived by a German and a French cor- STIMMUNGEN,publishedby Verlag C.H. Beck,
poration. The author deals wth the provisions Mnchen, 1969, 412 pp
under French and German tax law relating to Revised 34th edition of the text of the Fiscal

computationof taxable income tax as an instru- Code, the Fiscal Procedure Code, the Tax Con-

ment for tax comparison rather than rates ofin- sultants Law and other statutes in connection

come tax. therewith, including annotations, the material
of which has been updated as of November I,

Library International Bureau of I969.Fiscal Documentationno. B 4572.

Library International Bureau of
DAS EINKOMMENSTEUERRECHT,Kommentar Fiscal Documentationno. B 5035, B 4481
zum Einkommensteuergesetz,by E. Littmann. STEUERBEGNSTIGT UMWANDELN, by L.
Published by Fachverlag fr Wirtschafts- und Meyer-Arndt. Published by Verlagsgesell-Steuerrecht Schffr & Co. GmbH, Stuttgart, schaft Recht und Wirtschaft GmbH, Heidel-
I969.2002pp. berg, I970 4o5Pp.The ninth revised edition of a handbook which Consideration on the new tax legislation with
explains the individual income tax per section

respect to company transformations and com-
ofthe law with reference to case law and relevant The relevant textsof the lawspany mergers. are
literature. Appended are the text of laws which appended.amends and supplements the individual income
tax such as the Tax AmendmentLaw I969. Library InternationalBureau of

Fiscal Documentationno. B 5004.
Library International Bureau of HONDURASFiscal Documentationno. B 5033

HANDBUCH DER MEHRWERTSTEUER, Syste- EL IMPUESTO SOBRE VBNTAS EN HONDURAS,

matische Textsammlung zum Umsatzsteuer- published by Secretaria de Economia y Hacien-

recht, by P.G. Flockermann. Published by da, Direccion General de la Tributacion Directa

Richard Hermes Verlag, Classenweg 26,2 Tegucigalpa, D.C. Honduras, C.A., I967

Hamburg 64, I969. Survey of the sales tax in Honduras.

Loose-leafhandbook on the tax on value added Library International Bureau of

consisting of a per section arrangement system Fiscal Documentationno, B 504I.

of the text of the law and related provisions INDIA
thereto.

PISCAL POLICY IN UNDERDEVELOPEDCOUN-
Library International Bureau of
Fisal Documentationno. B 4509. TRIES WITH SPECIAL REPERENCE TO INDIA,

by K.J. Chelliah. Published by George Allen
KARTELLSTEUERRECHT, by W. Friedrich. & Unwin Ltd., London, 2ndledition I969. 216
Published by Carl Heymanns Verlag KG, pp.
Kln, I969.279PP. This book deals mainlywith the problemsof tax

This second edition is a reprint of its previous policy and outlines the econmic principles by
edition and explains the taxation of cartels and which the structure of taxation in developing
syndicates under the I94I Statute on corporation economies can be construed and evaluated. In
tax, net worth tax and trade tax to Cartels and this respect Indian experience is a notable exam-

Syndicates. Text of the Statute and reference to ple of an underdevelopedeconomy. This second
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edition contains a postscript which reviews on ITALY
the major fscal developments in India during
the last decade. ASPETTI QUANTITATIVI DELL'IMPOSTA SUL

Library InternatonalBureau of VALORE AGGIUNTO I CONTRIBUENTI MINI-

Fiscal Documentationno. B 459I. MI, by S. Pezzilli. Published by Istituto per
l'economiaeuropea, Roma, I970.88 pp.

TAXES AND INCENTIVES a guide for investors. Mathematical approach to the TVA.
Published by Indian Investment Centre, New

Delhi, Dusseldorf, London, I969. I27 Pp.
Library
Fiscal Documentation

InternatonalBureau
B

of
no. 5045.

Information on the tax payable by individuals

andcompaniesin India. The effect of thechanges L'IMPOSTA COMPLEMENTARE PROGRESSIVA

proposed under the Taxation laws (Amendment) SUL REDDITO, by o. POLI. Published by Dott.

Bill I969 on the structure of taxes and incentives A. Giuffr editore, Milan, 1969. 815 PP.
has also been discussed. Study on the complementary tax.

Library Intemational Bureau of Library International Bureau of
Fiscal Documentationno. B 4593.Fiscal Documentationno. B 4574.

INTERNATIONAL MALAYSIA

DIRECT TAXES, An International Comparison. MALAYSIA, INVESTITIONS-UND GESCHFTS-

Published by Federationof Indian Chambers of MGLICHKEITEN, by J. Traeger. Published

Commerce& Industry,NewDelhi, I969. I27 PP. by OstasiatischerVereinE.V., 2000 Hamburg I,

Comparative study giving general informa- Ballindamm I5, I968. I49 PP.

tion on national taxes levied i.e. income tax Study which aims at provding information on

(Corporation and Individuals), net woth tax,
economic conditions etc. including some on

gift tax and estate duty or inheritance tax in taxation for purposes of investors in West-

forty countries. The information is generally Malaysia.
related to the year I967-68 and has been tabulated Library International Bureau of

in alphabeticalorder ofcountries. Fiscal Documentationno. B 5043

Library Intcrnational Bureau of
Fiscal Documentationno. B 4592. NETHERLANDS

ECONOMIC OUTLOOK No. 6, published by DE ACCIJNSWETGEVING,byD.A.Heeneman.
Published by N.V. Uitgeversmj. Tjeenk Wil-

OECD, Paris, I969. Ioo pp. This brochure aims
at providing a perodic assessment of economic link, Zwolle, 2nd edition I970. 55I pp

trends and prospects in OECD countries. The Text of excise tax laws and implementary pro-

French version is entitled Perspectivesconomi- visions related thereto as in effect on October I,

ques de l'OCDE. I969.

Library International Bureau of Lbrary International Bureau of
Fiscal Documentationno. B 4599Fiscal Documentationno. B 4606.

ISRAEL ALS VADER EN ZOON IN HBT BEDRIJF SA-

MENWERKEN,Een juridische, fiscale en bedrfs-
LAWS OF THE STATE OF ISRAEL (New Ver- economische beschouwing, door H.L. Drost.

sion) Vol. I. Published by Government Printer, Published by N.V. Uitgeverj rED, Deventer,
Israel. 327 PP thirdedition I969. I67 Pp.
Compilation in English of thirteen pre-State Considerations on the legal business and tax

Ordinances, which have been technically revised aspects with regard to cases in which father and

and brought up to date. Included is the New son work together in the same enterprise.
Version I96I of the Income Tax Ordinance, Library International Bureau of

embodying also the amendments made since Fiscal Documentationno. B 4596.

the consolidationup to December 3 I, I967. Also
included are some Excise and Customs Ordinan- DE BELASTING-ALMANAK I 970 VAN ELSE-

VIERS WEEKBLAD, by J. Viersen, E.N.
ces.

Library International Bureau of Jonker and S. Stoffer. Published by Elseviers

Fiscal Documentationno. B 4605. Weekblad, Amsterdam, I970. 256 PP.
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Annual explanatory guide for the fling of the PHILIPPINES
I969 individual income and net wealth taxes,
including tax tables. SECOND SURVEY ON TAX CONSCIOUSNESS

IN THE PHILIPPINES, published by JoirtLibrary International Bureau of
Fiscal Documentationno. B 4607. legislative-Executive tax commission, Manilla,

I969 78 pp.
BELASTINGRECHT - PRIVAATRECHT. Een Second report which updates the previous I96I
VerkenninginhetGrensgebied, by M.V.M. van survey with respect to the attitudes of taxpayers
Leeuwe.Publishedby AE. E. Kluwer,Deventer. to the tax system. The present survey was con-

Discussion of the relation between tax law and ducted in I967 and gives a comparisonbetween
civil law. the salient results ofthe I967 and I96I surveys.
Library InternationalBureau of Library International Bureau of
Fiscal Documentationno. B 4536. Fiscal Documentationno. B 4608

DE FISCALE BALANS, by Th. S. IJsselmuiden. SPAIN
Published by AE.E. Kluwer, Deventer, ca. 1963.
155 PP- INPORMACION-ESTADISTICA DEL MINISTE-
(Fiscale monografienno. 2I) RIO DE HACIENDA I968, published by Secreta-
Study on the tax balance sheet in the Netherlands ria General Tcnica del Ministerio de Hacienda,and in other E.E.C. countries (depreciation 1969.240 pp.allowances, reserve allowances and valuation of Statistical data for I968 published by the Minis-
stocks). try of Finance.
Library International Bureau of
Fiscal Documentationno. B 50OI. Library International Bureau of

Fiscal Documentationno. B 5045.

HEEFT DE COOPERATIEWINST EEN DUBBEL UNITED KINGDOM
GEZICHT Een tot een beschouwing uitdijende
annotatie op het arrest van de Hoge Raad van

ESTATE DUTY SAVING AND CAPITAL GAINS
I4 mei I969, rolnummer 16113, by L.J.M. TAX, by J.B. Morcom. Published by Butter-
Nouwen. Published by FnD, Deventer, I969. worths, London, 1969. 89 pp.
47 PP. Supplement to the fourth edition containing the
Consideration on the concept of profit of a changes introducedby the Finance Act I969 and
co-operative organization with special reference updating the text of the main work.
to the decision of the Dutch High Court ofMay
I4' I969. Library International Bureau of

Fiscal Documentationno. B 4580.
Library International Bureau of
Fiscal Docunentationno. B 4603 .

publishedby ButterworthFINANCE ACT I969,

INVESTERINGSAFTREK/DESINVESTERINGSBIJ- & Co. Ltd. London, I969. I98 pp.
TULLING, by ..H.J.F.M. Kas. Published by Complete text of the Finance Act 1969 relating
N.V. Uitgeverij rED, Amsterdam Ist edition to Income Tax, Capital Gains and Corporation
1969. 3o pp. Tax with annotations.

Brochure on the investment allowance. Library InternationalBureau of
Fiscal Documentationno. B 4550.

Library International Bureau of
Fiscal Documentationno. 13 4587.

KEY TO CAPITAL GAINS TAXATION, by P.F.
WET OP DE VENNOOTSCHAPSBELASTING Hughes and K.R. Tingley. Published by
1969, Wet van 8 oktober I969 Stb. 469, by T. Taxation Publishing Company, London, third
Blokland and H.B.A. Verhoeven. edition I969. 387 PP.
PublishedbyN.V.UitgeversmaatschappjTjeenk Explanation of the long term and short-term
Wlink, Zwolle, 1969. 64 PP. capital gains tax as modified by the Finance Act
Text ofthe Corporateincome tax law of I969. I969.

Library International Bureau of Library International Bureau of
Fiscal Documentationno. B 4598. Fiscal Documentationno. B 4569, B 4568.
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POTTER AND MONROE'S TAX PLANNING I970 Edition including Sample Filled-in Forms,
WITH PRECEDENTS, by D.A. Shirly and R.ate Tables, Work Sheets, Check Lists.

S.J.L. Oliver. Published by Sweet & Maxwell, Library International Bureau of
London I970- 485 PP. Fiscal Docurnentationno. B 5044.
ILevised edition which updates the 1966 edition

bycovering the changesbroughtabout sincethen MEDICARE AND SOCIAL SECURITY -- EX-

up to and including the Finance Act I969. PLAINED, published by Commerce Clearing
House, Inc., Chicago, 1970. 256 pp.Library International Bureau of

Fiscal Documentationno. 13 5036 Detailed explanation of the Federal old-age,
survivors, and disability insurance program and

SUPPLEMENT TO TAXATION OF CAPITAL the Federal health insurance for the aged pro-
GAINS, by P.F. Hughes and K.tL. Tingley. gram, including the Tax Reform Act of 1969.
Published by Taxation Publishing Company Library International Bureau of
Ltd., London, secondedition 1969. 55 PP. Fiscal Documentationno. B 4564.
This supplement adds the amendments made by
the Finance Act 1969 relating to capital gains THE LIQUIDATION REINCORPORATIONPRO-
taxation to the main volume and records the BLEM A RUNNING TAX BATTLE, by J.O.law as at October I, I969 Hewitt and J.A. Cuddihy. Published by The

LibrarylnternationalBureau of Journal of Taxation Inc. New York N.Y., I969.
Fiscal Documentationno. B 4578 225 PP.

This book discusses the current state of affairs
U.S.A. and future prospects in the reincorporationarea.

EvERYMAN's INCOME TAx, published by Library InternationalBureau of
Fiscal Documentationno. 13 5024.Commerce Clearing House Inc., I969. 88 pp.

For income tax returns to be fled in 197o.
STOCK VALUES AND DIVIDENDS POR I 970

Library International Bureau of TAX PURPOSES, published by Commerce
Fiscal Documentationno. B 4604

Clearing House, Inc., Chicago, 1970.

EXPLANATIONOP TAX REFORM ACT OF I969, Library International Bureau of

published by Commerce Clearing House, Inc., Fiscal Documentationno. B 4565.
1969. 264 PP.
This book presents a plain explanation of the UNITED STATES TAXATION OF FOREIGN IN-

Tax Reform Act of 1969 as t will affect the VESTMENT INCOME, by P.B. Musgrave.
returns of individual taxpayers, corporations, Published by The Law School of Harvard
financial institutions, real estate interests, oil and University, Cambridge, I969. I7I pp.
mineral interests and every business which once Study on the taxation of foreign investment in-
enjoyed an investment credit. come based on statistical data and tax rates as

of the beginning of I966 with considerations
Library International Bureau of
Fiscal Documentationno. 13 4544. given to significant changes in tax laws affecting

foreign investment occurred in the United
INDIVIDUALS' FILLED-IN TAX RETURN States between then and the beginning of I968.
FORMS, publishedby CommerceClearingHouse,
Inc., Chicago, I969,64 PP

Library International Bureau of
Fiscal Documentationno. 13 4551.
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With the close cooperationola networkofexpert correspondents in eachof the Latin American coun-

tries, coordinatedby Bomchil, Pinheiro, Claro, Lavalle & Bado, the International Bureau of Fiscal
Documentation has filled a signiicantgap n international tax literature by producng -

CORPORATE TAXATION IN LATIN AMERICA
edited by and

Dr.N. Chedufau Lic. S. Garca Granados
assistedby Robert C. Hammond,B.A.

Partner ofM. & M. Bomchil, Research Associatesat the InternationalBureau-
-

Buenos Aires - Paris ofFiscalDocumentation,Amsterdam

loose-leaf quarterlyup-datingsupplements approx. 500 large-formatpages

CONTENTS
SectionA - Introduction,Introductory SectionD - Effectivetax treatiesonincome

Notes,and Glossary and/orcapitalsignedbyLatin
SectionB - Summariesof Corporate AmericanCountries

Taxationin LatinAmerican SectionE - Currentannotatedbibliography
Countries of thepublicationsacquired

SectionC - Surveysof CorporateTaxation - by the I.B.F.D.
n LatinAmericanCountries

Section B provides a country-by-country comparative summary of the basic provisions of the Latin
American tax law.

Section C ampliiesthe sumnariesin SectionB,followingthe sameper countryoutline.

Part I - TAXATION OF INCOME Part 3 - TAXATION OF CAPITAL

A. General IncomeTaxation A. GeneralNet WorthTaxes
B. TaxationofParticularTypesof B. Taxes on ParticularTypes ofCapital

Income orProperty
Part 2 - TAXATION OF DIVIDENDS, Part 4 - TAXES ON GOODS, SERVICES AND

INTEREST, ROYALTIESAND BRANCH TRANSACTIONS

PROFITS A. Turnoveror Sales Taxes
A. Dividends, Interest and Royalties B. Taxes on Productionand Consumption

Paid to Residents C. TransactionTaxes
B. Dividends, Interest and Royalties Part 5 - OTHER FISCAL CHARGES PAYABLB

Paid to Non-Residents BY CORPORATIONS

C. TaxationofBranchProfits Part 6 - MISCELLANEOUSTAX PROVISIONS

Price: USS 75.00 - £3I.s. - *Dfl. 270.00 - DM 275.00
(including supplements for I970)

PRE-PUBLICATION Subscribers to the Bulletin are being ofered a special 10%

OFFER- discount on orders placed direct, beore September 30, 1970.
Aspecial rate applies to subscribers in Latin America-please

IO/0 discount writefordetails.

* For residents of The Netherlands: the prices quoted are exclusive of TVA (BTW)

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION

Muiderpoort - Sarphatistraat I24 - Amsterdam-C.- The Netherlands
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ARTICLES . .

CORPORATE TAXATION IN LATIN AMERICA

Speeches delivered at the official publication

A new loose-leafserviceentitled Corporate Taxaton in Latin America, a joint publication
ofthe InternationalBureauofFiscalDocunentationand Bomchil, Pinheiro, Claro, Lavalie &

Bado, was ocially publishedon 15 April 1970. Prepared in close co-operationwith tax ex-

perts n the Latin American countres themselves, this service can be seen to ofr a new knd
of development aid, i.e. fscal development aid. The service is designed to provide up-to-date,

\ rapidreference to andcomparisonofthe tax structuresofLatin Americancountriesas these afect
. business enterprises which will be of interest not only to governments but also to businesses, :

nternationalorganizationsand tax advsers and scholars. The reception to mark the publicaton
\ of this service was attended by His Excellency Drs. B.J. Udink, MinisterWithout Portfolio
\ with responsibilityfor NetherlandsDevelopmentAid. The text ola speech delivered by him, i

as wellas thatgiven by MT. J. van Hoorn,Jr., the managingdirectorofthe InternationalBureau
ofFiscal Documentation, is reproducedbelow.

...................

SPEECH DELIVERED BY MR. UDINK

The publication of a documentary study of need can be satisfied.
the tax laws in ten Latin American countries It is certainly not far-fetched to see a con-

s an important event, which most certainly nection between the appearance of this
deserves to receive special attention. I am publication and development cooperation.
therefore very glad to be with you on this For a direct line may be drawn to the deve-
special occasionand, on behalfoftheNether- lopment strategy that is noW taking shape in
lands Government,to say a few words. the preparation,ofthe Second Development
The Netherlands can be proud of the fact Decade. The most striking aspects of this
that one of the various international organi- strategy are the general objectives, the
zations established on her territory is the growth percentages to be aimed at, the
International Bureau of Fscal Documenta- commitments the donor countries are

tion, which has compiled the study. In its expected to give to enable the developing
early days the Bureau occupied itself ex- countries to achieve their objectives,and the
clusively with the industrialized countries. development of intemational trade-which
But just as has happened with many other is seen as a gauge of the proposed coopera-
internationalorganizations,it has had to give tion. However, behind these main features
its attentionin increasing measure to the new there lie a great number of problems that
countries. So, gradually, the Fscal Docu- have to be solved ifthe developmentstrategy
mentation Bureauhas acquired a task in the is to be successful. These problems relate to

sphere of development cooperation, for the various aspects, such as the groundwork, the
developing countres gladly make use of the coction of interdependent elements that
fund of knowledge and experience the determine the social and economic devel-
Bureau has accumulated, and it is, more- opment and, consequently, are equally
over, in these very countries that an urgent deservingofattention.
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It is, I think, self-evident that an efficient tax other things a consistently implemented tax

system is one ofthose elements so important policy.
to the development process. I should like, However, the use of taxation as an n-

none the less, to elaborate somewhat on the strument of social policy is frequently a

mportance of tax documentation for social problem in itself Where this is

development strategy. There are three concerned, the developing countries display
aspects to which I should like to draw consderable differences as between them-

attention. selves. Accordingto the reportofthePearson

The first is the great intrinsic mportance of Commission, in the years from I960 to I965
effective tax legislation. The mountain of at least seventeen countries managed to

capital in the rich countries as against the obtain 20 per cent of their national incomes

low-lyingplainsofpovertyin the developing from the proceeds of taxaton. In twenty

countries has its offshoots in the structure of other countries the figure was between I5

those latter countries. There, too, tlere are and 20 per cent, and in a further twenty-

great discrepancies in the size ofincomes, so nine countries between Io and I5 per cent.

taxation is needed to brng about a re- These differences reflect the varying degrees
distribution of wealth. Though the conse- of e/ticency of the departments responsible
quent political and social problems are for tax collection and also the measure of

domestic matters and, as such, must be left acceptance accorded by the people to the

to dhe Govemments concemed, it is an tax system. The system should be so trans-

evident truth that comparison of the tax parent that it can be mplemented without

systems of the various developing countries, any great dificulty. Knowledgeof the way

between themselves and with those of the taxation works in other countries can assist

industrialized countries, is potentially of the elaboration of a similar transparent and

great mportance. Furthermore, taxation is a effcient tax system in one's own country. It

means of ensuring savings. If an increase in follows, then, that the documentationnow

agriculturalproductionwerenot accompani- available on this subject is an extremelyuse-

ed by the utilizationof at least a part of the ful means for helping the tax departments in

profits on projects designed to create capital, the countries concerned to function more

the agricultural sector would make no effcientlyand thus facilitate the executionof

significant contribution to economic and the developmentplans.
social growth and an important source of In the second place, I should like to pont out

capital would remain unproductive. While that the expansion ofnternationaltrade and

farming did not even provide the farmer tle augmentation of the developing coun-

and his fanily with suficient food, it would tries' share in that trade constitute an

have been inhumai to mpose compulsory mportant part of the strategy for the

saing of that kind, but the success of the Second DevelopmentDecade. And here the

agricultural programmes in a number of focus of attention is not only the relations

developing countries have opened up between the industrializedcountries and the

possibilities n this respect that must not developing countries but also the relations

remain unutilized. The building up of an between themselves of developing countries

economic and social infrastructure-essential ina given regionand howsuch relationsmay

elements for an itegrated development in be intensified. In various parts of the world

the countries concerned-demands among plans have been or are being worked out for
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achieving closer economic cooperation. In Afrcan countries. Ths study, which s n the

order that these relations may develop, it is course ofpreparation,has been undertakenat

necessary that the regulations concerning the request of the Economic Commission

import and export duties, as also the other for Africa. The Commission has utilized

tax laws, in the countries with which rela- some ofthe funds placed at its dsposal by the

tions are maintained or contemplated, Netherlands to finance the collection of

should be better known. In this endeavour, documentation and the making of a com-

documentation such as that compled in parative survey of the tax laws of the

respect oftheLatin-Americancountries is an various African countries. The Netherlands

indispensableaid. Government was happy to support ths

The third aspect I should like to mention is work, for it was thus afforded the opportuni-
the role private enterprise will have to play ty of contributing to a joint project of the

in development strategy. Though the African countries that will benefit each

Governments of both donor and recipient country separatelyand the region as a whole.

countries will themselves be expected to It js expected that the documentarystudy on

make a special effort, private nvestment tax legislation in Africa will shortly be

cannot be dispensed with as a means of ex- published. Meanwhile, the honour of being
panding activities in importantsectors of the first must go to the study on ten Latin-

developing countries' life and of achevng American countries. Incdentally, the costs

thereby the development objectives. Before involved in these studies did not have to be

the setting up of overseas establishments or met out of the funds allotted by the Nether-

participation in overseas ventures can be lands to development cooperation. The

contemplated, extensive research has to be necessary funds were forthcoming from

carried out-all relevant facts must be another source. This fact does not, ofcourse,

collected and the chances carefully weighed. detract from the value that the Netherlands

Of great signifcance in this respect are the Govemment attaches to these works within

tax provisions and special tax arrangements the contextofdevelopmentcooperation.
n the prospective country of establishment. I would, n addition, draw your attention to

Here, too, documentation can render out- the broad basis of collaboration on which

standing service, not only as a source of this study has been founded. For, without

information but also-inasmuch as it facil- the very active assistance of the developing
itates proper considerationof fiscal aspects- countries concerned, it would have been

as a contribution towards the promotion of mpossible to prepare a documentary study

private investment in the developing coun- of their tax laws. This assistance plus the

tries. International Bureau's knowledge and ex-

The service which tax documentationon the perience have made it possible to present a

developing countres renders to the social survey ofthe various tax regimes that will be

and economic development of those coun- of value to all involved in development
tries puts this work in the development strategy. It is an example of what can be

cooperation category. This factis reflected achieved by working in partnership. In this

in the grant made by the Netherlands case the result has been achieved through an

Government to the International Bureau of interaction between a central coordinating
Fscal Documentation for the compilation and stimulating aCtivity and the mplement-
of a report on tax legislation in thirty-three ary work in the countries concemed.
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Furthermore, it is a collaboration that will further activities in this sphere. The work it
have to continue if the documentation is to performs fulfls a special function within the
be kept up to date. framework of development strategy and is
I shouldlike to concludethis short addressby able, in more ways than one, to activate that
complimenting the International Bureau of international cooperation whose aim is
FiscalDocumentationon its new publication progress in the developingcountries.
and by wishing it continued success with its

SPEECH DELIVERED BY MR. VAN HOORN

When in the lte I94O's the European hampered by the large variety of taxes and
countries were faced with the challenge of the differences in their application. Govern-
reconstructingtheirnationaleconomies, they ments and taxpayers alike became aware of
used taxation more than ever before as an the fact that any change in another country's
nstrument of economc and social policy. tax laws might have, and actually did have,
New taxes were introduced and existing effcts on the situation in their own country.
taxes were considerably increased so as to It is not surprising, therefore, that during the
provide the governmentswith the signifiCant past 25 years a network of treaties for the
revenuesneeded to changeor to improve the avoidance of double taxation came into
infrastructure of their countries. At the being. At the same time a need was felt to be
same time, all kinds of tax incentives aimed informedabout taxationelsewhereand more

at furthering the modernization and ex- and more publicationsabout other countries'
pansion ofindustryand trade, whereby each taxes appeared. Even before the term fiscal
country focussed its measures primarily on harmonsationhad been invented, the most

its own interests. important taxes began to follow more and
After the first years ofrecovery,politicaland more a commonpattern.
economic reasons ofall kinds brought about The creation of the European Economc
an ever increasing nternationalisation of Community was the logical consequence of
relationships between the European coun- the development which I have briefly
tries and between Europe and the United sketched. After the RomeTreatyof I957 the
States. Economic growth was no longer a internationalisation of taxation developed
phenomenon confined to national boun- rapidly. I should say, of course, that the
daries. institution of the O.E.E.C. (now O.E.C.D.)
Trade and industry especially developed on and its Fiscal Committeegreatly contributed
a broad nternationalscale and a strong need to this evolution. The integration move-

for a liberalisation of the movement of ments were facilitated by all sorts of close
persons, merchandise and capital resulted international contacts, at governmental as

gradually in the recognition that the wel1 as various business levels, and there is
economic and social policjes of a particular currently hardly any responsible tax man

country affected, and were affected by, the who is not familiar in some way with taxa-

policiesofothercountries. tionin othercountries than his own.

In all this, taxation played a preponderant Ladies and gentlemen, we are here together
role. The developmentoftrade relationswas to discuss taxation-not too much, of
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course,-notin Europebut in the developing Such ncentives, apart from reducing the

world. If I gave a briefoverview of develop- badly needed tax revenue, have two

ments in Europe, however, I did so with the significantdrawbacks. On the one hand, it is

purpose ofemphasizingthe importanceofan difficult to evaluate their economic advanta-

exchange of knowledge about national tax ges n comparson with the budgetary
structures. sacrifices made. On the other hand, the tax

I have had the privilege of travelling in systems in capital-exporting countries nay

Africa and in parts ofLatin America. I was be such that the advantages granted by
there, not as a tourist but as a tax nan. developing countries are nullified and that

Though constituting two completely dif- they do not benefit the foreign nvestors but

ferentworlds,Africa and Latin Americahave the treasuries of their countries. Ths brings
two things in common. In the first place, me to a third point. Foreign investors are not

both continentsconsist of a large numberof against paying taxes in the countries in which
countries in a stage of development which they invest. What they object to, is being
are in need of solidarity and cooperation if subject to double taxation. They must know

not integration. In the second place, there is their tax obligations abroad if they are to be

an almost complete lack of communication successful in applying for double tax reliefin

inanareaas importantas that oftaxation.My their own countries. The governments of

numerous discussions with leading tax captal-exportingcountriesmustexamine the

experts in Argentina,Brazil, Chile, Per and possibilities of such relief against the back-

Uruguay, both at governmental and at ground oftax informationabout developing
universityand business levels, revealed to me countries. This possibility is hamperedby de
the need for communication in tax matters fact that very lttle is known, in the case of

which in spite of the almost common lan- Latin America, of the various natonal tax

guagesimplydoesnot exist. systems. An additional problem here is the

Why is it so mportant especially for Latin languagebarrier.

America-andalso for Africa-to exchange Even where material is available in a

tax informationAllowme to mention a few languageother than Spanishor Portuguese,a

points. In the first place, development certain drawback is that it is generallynot on

programmes require increased tax revenues a comparative scale and, above all, that it is

to fnance them, and this makes a moderniza- often prepared by outside experts. I shall be

tion of tax systems indispensable. Although the first to admit that many of those, among

taxationreects social,economic,climatolog- whom I have several very good friends, have

ical and many other conditions which differ achieved wonderful results. From my own

from one country to another, it may be very long experience I know, however, that it is

mportant to be informed about the ex- not easy to get the feeling and the underlyng
perience in other countries where the philosophy of tax systems which have

conditions are comparable. Secondly, eco- developed over a long period of time in

nomc growth and development depend on countries where conditions may be basically
the availability of capital which must be different from one's own country. Even

attracted from captal exporting countres. European tax laws often present surprises,
There is a certain competition among although in this institute we have given up

countries to make foreign investments thinking in national tax frameworks.
attractive through a system of tax incentives. It is for the reasons mentioned that I have
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so warmly welcomed the opportunity of comparisonspossible. Specialmentionshould
this joint effort with a group ofoutstanding be made of Mr. Garca Granados from
tax experts in Latin America in publishing a Guatemala and Mr. Hammond from the
book on Latin American taxation. All United Kingdom, both associates of this
parties concerned have done their best to Bureau, who undertook the diffcult job of
give an insight into those taxes which affect editing the materialreceived.
business and investment. The law firm of By publishing this book in loose-leafform,
Bomchil, Pinleiro, Claro, Lavalle & Bado, we shall be able to keep it up-to-date. Thus,
in the persons ofDr. Chedufau from Argen- it is hoped that a contribution is made in the
tina and Dr. Streeter from Chile have area of developing aid by providing the
coordinatedthe efforts ofthe variousexperts. Latin American countries as. we]1 as the
This institute has thrown in its long ex- capital-exporting countries with tax in-
perience ofpublishing tax informationcon- formation of a kind which in relation to

cerning a large number of countries accord- Europe has already existed for a longer
ing to a common denominator making periodoftime.
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PERU'S NEW APPROACH TO MINING TAXATION

Decree-Law 18.225, enacted April 14, I970, The rates ofexstng taxes may ofcourse be

changes the tax regime for alllarge mines in changed, but the contracts drawn up for the

Peru.t Mines now operating will be subject opening of new mines may include protec-

to the new taxes in 1971. New mines will tion against rate changes until the original
be governedby contracts extendedunder the investment has been recovered, and twiCe

terms of the new law. (Eght are to be that time for mixed (private-State) enter-

negotiated in the near future, for total prises (Arts. I4,32).
investments in excess of $ 850 million and Profits up to IOO million soles per year

eventual yearly output of 428,000 metric (USS 2.6 million)3 will continue subject to

tons of copper. By I975-I980, total copper the progressive taxes now in force, as

producton could exceed 6oo,ooo metric follows:
tons yearly, triple present levels.)2
A ninth mine, Cuajones, will be governed Net profits Rate

by the terms of a somewhat more generous First S/. IOO,000 20'0
contract signed in December I969, under the IOO,OOI - 500,000 30

former Mining Code. In addition to these 500,OOI - 50,000,000 35

copper projects, the new law and taxes will 50,000,OOI- IOO,000,000 4o

apply to substantial investment expected in

iron and phosphatemines. Frms earning more than Ioo nillion soles

Law 18.225 is actually a norniative law, will pay the preceding scale on that amount,

spelling out broad policy decsions by the for an effective basic rate of 37.465% on the

Peruvian government. These will be in- frst S/. IOO million.

corporated n a new mining code to be On all profits above S/. IOO million, a

promulgated later this year. However, the unform basc tax rate will be applied (i.e.,
normative law specifes now the provisions proportionally).That rate wil1 be determined

on taxation and mixed enterprises to be
ncluded in the new code. Uncertainty is * UniversityofWisconsinandAdvisor,Ofce of

thus reduced,and the rules of the gane are Tax Research and Development, Ministry of

specfied so investors can negotiate contracts
Econonics and Finance, Lima. The author is

responsible for opinions and the accuracy of
for the development of specific mines. statements herein, but he wishes to express his

special appreciation to Ricardo Jo and Walter

1. BASIC TAX REGIME Colque, for help in grasping the special com-

Mine operators are promised that no new plexitiesofPeruviannining law.
I. The best recentPeruvansource on the mining

taxes will be added to those in efect on
sector is La Mi,era Metlica en la Economa

April I4, I970 (art. 13)- Thar is they continue Peruana. Daniel RodriguezHoyle, editor, Lima,
to pay both profits taxes and indirect levies I969.
such as social security, starnp, concessionand 2. See this journal, March I97o, pP. Io8-9 for

other minor taxes, but they will not be the taxes in forceuntil this reform.
3. The relevant exchange rate, for investments,

surprised by new sales taxes, export levies or exports and profit remittances, is US $ I.00 -

the like. Soles 38.70.
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essentially by the ratio of cash flow to whichwill be applied to all mining company
fixed investment.The objective is to facilitate profits above S/. Ioo million per year .(US
the fnancing of extremely large mines, in $ 2.6 million.) This basic tax rate (col. 2) is
the fce of possible lower prices when applicableto domesticcorporations.
production begins, and consequent low Domestic corporations retain a 25% tax on

returns on massivenvestment. dividendspaid, which amount may be taken
Existing taxes were progressiveaccording to by ocal stockholders as a credit on their
total profitsand reached'amaximumeffective personal ncome tax. Hence table I does not

rte for foreign investorsof68.5%. This.was reflect this dividend tax. However, foreign-
felt to unduly discouragenvestmentin mines owned mining corporations must pay an

which are so large that the absoluteamount additional 30% tax on profits net of the
of profitswouldtake them to the highesttax basic tax, for the year i which earned,
rate even in years of low prices and the whether or not remitted. The combined tax

consequent low return on capital. is shown in Table I, col. 3.
The new structure is based on cash flow in The table also ndicates the lowest possible
relation to total nvestment,whether financ- rate applicable to the profits accruing to

ed with equity or debt. It somewhatcushions foreign-owners-nterests in mixed enter-

the impact on the company of lower prices prises wth at least 25% participation for the
but ensures that the State receives an even Peruvian government (col. 4). As will be
larger share than at present should world explained below, this appearsto be the most

copperprices remainat high levels. attractive form of operation for the new

Table I indicates the proportional tax rate mines to be organizedin Per.

TABLE I

Tax rate applicable to profits above $1. ioo,000,ooo1year

Gross Revenues (a) Basic tax Total rate (c) Lowest possible
rate (foreignaowned) Total rate (d)

Investment (b) (foreign-mixed)

(I). (2) (3) (4)

Up to O.IO 29.0% 50.30% 4353%
0. I2 30.5 51.35 44.23

O.I4 32.0 52.40 44.93
o.16 33.0 53.IO 45.40
O.I8 34.5 54.15 46.10

0.20 36.0 55.20 46.80
0.22 36.5 5555 47.03

o.25 37.0 55.90 47.27

0.30 38.5 56.95 48,03
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Gross Revenues (a) Basic tax Total rate (c) - Lowest possible
rate (foreign-owned) Total rate (d)

Investment (b) (foreign-mixed)

(I) (2) (3) (4)

Up to 0.35 39.5 57.65 48,43
0.40 40.5 58.35 48.9o
0.45 41.5 59.05 49.37

0.50 42.5 59.75 49.85

0.55 44.0 60.80 50.53
0.60 45.0 6I.50 5 I.00

0.65 46.0 62.20 5 X.47

0.70 47.5 63.25 52.17

0.75 48.5 6395 52.63
0.80 49.5 6465 53.Io

0.85 50.5 65.35 5357

0.90 52.0 66.40 54.27

0.95 53.0 67.Io 5473
I.00 or more 55.0 68.50 55.67

a) Net Sales less direct productioncosts (i.e., not deducting interest, depreciationor amortiza-

t:ion offxedassets).
b) Defined solely for purposes ofthis rate determination,as book value offixed assets in the

initial year (i.e., I97I for existing mines, and the firstyearwithprofitsover S/. 1oo nillion
for new ones), plus subsequent investment in fixed assets, both written down 5% yearly.

c) Locally-ownedcorporations retain a 25% tax on dividendspaid, which local stockholders
recover as a credit on personal income tax. Foreign owned corporations must pay an

additional t:ax of30% on profits net ofthe basic tax, for the year n which earned, whether
or not the profits are remittedas dividends.Hence this column shows the combined tax for
a mine which is whollyowned by foreign investors.

d) When a mine is operated by a mixed enterprise in which tlie State has at least 25%
participation, the Government may grant a reduction of up to one-third in the basic tax

rate on its profits. This column thus shows the lowest possible tax rate on its profits. This
column thus shows the lowest possible tax rate on the share of profits going to foreign
investors. (The basic rate less one-third,plus 30% dividend tax).

2. INCENTIVE PROVISIONS stability of taxation and foreign exchange
Apart from the new basis for taxing profits, rules, and the deduction of up to 30% from
the principal incentives for new investment taxable profits if reinvested in approved
are accelerated depreciation, guaranteed forms.
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Each new mine, and each expansion which 3. SANCTIONS

increases output of ine metal by at least Prompt development is ensured not only by
20%, is eligible for a contract signed by the the incentives provided, but also by a

Presidentand the entire Cabinet. Depending drastic sanction promulgated in I969, and
on the conditions and requirements of each maintained in the new law. All mining
project, these contractsmayincludeallorpart, concessionsnot developed expeditiouslyand
ofanyoralloftheseguaranteesandincentives: according to work programs approved by
a. Stability of the entire tax structure in the MinistryofMines and Energywill revert

effect whensigned. to the State without compensation. Peru is
b. Availabilityof foreign exchange generat- simply not willing to allow concessionaires

ed by the mine. to exhaust their mines i other countries
c. Authorization to depreciate fixed assets before turning to develop their Peruvian

more rapidly, up to a global rate of 2000 interests.
in a year. All mine exploitation permit holders were

d. Automatic and taxfree revaluationof the required to file development plans with the
book value ofmachineryand installations State by December 3I, I969. Those approv-
in the event of devaluation greater than ed, and those approved after modification
500, ofPeruvianmoney compared to that according to indications from the Ministry,
used for the investment. must be executed according to the calendar

e. Non-discrimination in foreign exchange planned, with work beginning not later
transactions. than May I, I 970. Failure to submit an

f Payment at nternational market levels acceptable plan, or to carry out the plan
for mine output. once approved, is cause for reversion of the

The contracts will be in force until the miningpermit to the State.
investment has been recovered out of Likewise, any failure to obtain commitments

depreciation plus after-tax profits. The for firm financing for the entre nine
amount of investment to be so recovered within I 8 monthsofsigning ofa contract, or

will be specifed in the contract; it will in- to begin and execute development work as

clude amounts paid for the concession, costs specifed in the contract, will lead to its

ofopeningthemineandassociatedplants,and revocation (Art. I4). Presumably, it would
necessary working capital. (Art. I4). also lead to reversionofthe miningpermit as

As a further incentive, up to 30% of pretax well, under the 1969 decree.
profits may be reinvested in the mine (or in The Peruvian approach to mining is thus a

other mining activities), free of profits tax. combination of the carrot and a rather
This incentive is linited to a maximum of sturdystick.
S/. 200 million per year (US $ 5.2 million).
Proposednvestmentsmust first be approved 4. REFINING AND MARKETING

by the DireccinGeneralde Minas. Like other developing countries, Peru wants

The guarantees and other ncentives ofArt. a much larger role in the extraction,
I4 contracts will not be extended for the processing and sale ofher mineral resources.

recovery ofadditional investment so financ- Copper refining and marketingare.regarded
ed. (After all, the exemption from profits tax as Dasic activities for national economic
means the State has providedhalfor more of development,and will be taken over by the
the cost ofsuch investment). State.
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Existing refineries wll not be affected, but for ts contrbutions.

the State will take over the marketing of For example, if a State guarantee of pay-

their output. The refning of other metals nent is required for the financing of a new

may be undertaken by the State (a zinc mine, the State will expect a share in the

refinery is second on the list), or may be enterprise approprate to the value of its

licensed to private interests, with preference guarantee-justaswoulda privateguarantor.

for mixed enterprises with State participa- When financing requires long-term con-

tion. tracts, the State will also contract for or

Thefirst State-ownedcopper refinerywill be guarantee deliveryof metal or concentrates,

built at Ilo, to refine the output of the provded the nane is organized as a joint
Cuajonesand Toquepalamines. It will have a (mixed) enterprise with at least 25% State

capacity of Ioo,000 tons per year, double participation. Ths guarantee is also a

that which the SouthernCompanyoriginally contribution to the enterprise, and will be

proposed to build itself for the Cuajones counted as part of the State participation
mine. (Art. 33)
One leading contender for the copper Likewise, the State may ease the financingof

refinery project is a Yugoslav combine, a given mine by undertaking the buildingof

which offers to build a refinery based on the roads, power plants, housing, ports, etc.,

latest German technology (under license), wth external loans t obtains, or with

with Ioo% financing from Yugoslavia to be regular public budget funds. Again, it will

repaid with deliveries of copper from the doubtless expect recognition of this con-

refnery. tribution as part of its participation in the

When the financing of mine development nixedenterprise.
or expansion requires long-term coni- Whenever the State does have at least 25%
mitments to deliver metal, the State takeover participation, the tax provisions and similar

ofmarketingmeans that such financing will guarantees in each contract will be extended

only be available ifthe State underwritesthe for double the time required to recover the

commitments. It will do so only for the original investment. In addition, the con-

development of mixed enterprises (art. 33). tract may include a reduction of as much
as one-third of the basic profits tax (see

5. MIXED ENTERPRISES Table I).
The Peruvian approach to mining deve- Given these incentives, as well as the world-

lopment clearly favors mixed enterprises. In wide trend against wholly foreign-owned
fact, it will be almost impossible to avoid operations n important economic sectors,

givng the State some degree ofparticipation foreign investors clearly should think

in each new mine. The State, as sole owner seriously in terms of a mixed enterprise as

of the minerals, obviously intends to charge the normal miningoperation in Peru.
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AN APPRAISAL OF THE SPECIAL TAX TREATMENT
OF THE AGED IN THE UNITED KINGDOM*

The purposeofthis paper is to examine three increases in average earnings, the fiat-rate
special provisions relating to the tax treat- state retirementpension and prices. Further-
ment of the agedI in the United Kingdom. more, in the mid I95O's followingan official
The first part of the paper deals with the enquiry,e a 50 per cent tax band was

application of the earnings test to benefi- introduced to lessen the impactof the test on

ciaries of the flat-rate state retirement those wth earnings just in excess of the
pension.2 Part two deals with the special threshold limit. With the introductionof the
income tax concessions, age relief and age new thresholdand band limits in November
exemption, granted to the aged. Each
provision is examined in the light of its * The authors are indebted to the Douglashistory, rationale,.objectivesand operation. Koop Research Fund for making this study
In part three we take specifc examples possible, and to Mr. E.B. Butler and Mr. R.W.
analysedi part one and calculate the post- Houghton for commentingupon an earlier draft
tax changes in income whichwould apply in ofthispaper.

I. Throughout this paper aged refers tothe absenceofanyearnings test. people (either spouse) who attain the age of65 or
over during the year of assessment when used in

I. THE EARNINGS TEST conjunction with the income tax system, and to
men aged 65 or over, and womenaged 60 or over
when used in conjunctionwith the earnings test.The earnings test was incorporated into the All figures mentionedare for a year ofassessmentsocial security systen on the recomnenda- unless otherwisestated.

tions of the Beveridge Report8, which laid 2. The effect of the earnings test upon the
down the principle that the nain ain of the graduated part of the state retirenent pension is

state retirement pension was to help replace ignored. All pensioners are assumed to be child-
less.

earnings when tley cease at the end of a
3. Social Security and Allied Services, Cmnd.

working life.' To enforce the principle that 6404, I942.
benefits were to be conditional upon 4. That is, to fulfil the social insurance objective
retirement from regular employnent, the as presentedinJ.M. Buchanan's Social Insurance

in a Growing Economy: A Proposal for Radicalearnings test was introducedwhereby, in the Reform. NationalTaxJournal,Vol. XXI, No. 4,first five years of the minimum retirement I968, pp. 386-395.
age (65 for men, 60 for women), an individ- 5. Social Security and Allied Services. Op. cit.
ual's current pension became subject to Report of the Committeeon the Economic and
reduction if earnings exceeded a certain Financial Problems of the Provision for Old

Age. Cmnd. 9333, I954. In particular the re-thresholdlevel.
servation of A.K. Cairncross. Report of the

Since its introduction the earnings test has National Insurance Advisory Committee-On
been subject to oficial scrutiny on several the Question of Earnings Limits for Benefits,
occasions,5 but mainly with regard to its Cmnd. 9752, I956. Report of the N.I.A.C.-On

operation, not to the retrement condition the Question of the Earnings Limits for Retire-
ment Pensions, Cmad. 3 197, I967, P. 9.for which it acts as the support. Over time, 6. Report of the N.I.A.C.-On the Questionof

the threshold level has been raised with EarningsLinits for Benefits, op. cit.
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I969 the retirement pension is subject to a receiving a retirement pension which n-

narginal eamings tax rate of 50 per cent creases his money income will prefer to

for weekly personal earnings in the range sacrifice some ofhis added hlcome for more

£7.5 to £9.5, and at Ioo per cent where leisure. The larger the benefit relative to

earnings exceed this level untl the benefit has potentialearnings, the stronger the desire for

been taxedaway.7 leisure. Some workers will wish to maintain

The stated objective of the earnings test is their work-load, some will wish to switch
to adjust the amount ofthe pensionpayable from full-time to part-time employment,
if remuneration for any work done exceeds otherwill wish to cease employment.10
a certain level, and thus support the The earnings test alters the situation describ-

retirement condition.s The rationale for its ed abovebymakingat least partial retirement

introduction and continued existence has more attractive for those workers who in its

been that insurance benefits should only be absence would have worked enough to earn

made payable to individuals who have more than the threshold limit and hence
suffered a loss ofearningsand eamingpower; would become subject to 50 per cent, and

the post war pension was not to be an old- oo per cent rates of earnings tax. If such

age pension payable to all contributors on workers can adjust their work load, and such

the attainment of a certain age, but was a reductions do not greatly affect the hourly
.

retirement pension payable to those who rate of pay, the earnings test will make

satisfied the retirement conditions and had partial retirement more attractive. Other
made the necessarycontributions.In order to workers with little or no flexibility in

encourage people to continue working after adjusting their hours worked, or substantal

the minimum retirement age, increnents to flexblty which greatly affects their hourly
the flat-ratepension are made to those people pay rate may have to choose between the

who defer retirement, and continue to pay continuation of full-time work, part-time
social nsurancecontributions,when they do work at a greatly reduced rate of pay, or

retire. retirement. In this latter case, the earnings
Officially t is argued that the eamngs test test cart cause complete retirement.

does not act as a major disincentiveupon the Turning to the facts ofthe situation there are

decision to work beyond minimum retire- 23.8 per cent ofall people eligible to receive

ment age because the major influences upon a state retirement pension within the earn-

this decision are ill-health,and the inability to ings test field, that is, wtlin tle age limits

cope with the strain of full-t:ine work.9 In

contrast to this official view, economic 7- The flat-rate state retirementpension is £5 per
theory indicates that the earnings test has an week for single persons claiming on their own

independent effect upon the work/leisure insurance, and £3.I per week for wives claiming
choice of those individuals wishing to

on their husband'sinsurance.

continue in regular employnent beyond
8. Report ofthe N.I.A.C.-Onthe Question of
the EarningsLimits for RetirementPensions. Op

mininumretrementage. cit. p. 9.

The provision of a state retirement pension 9. Ibid. p.II.

cuts the reduction in ncome that workers Io. These theoretical arguments have been

would face upon retirement, ceteris paribus.
elaborated by J.A. Pechman et al. in their recent

study, Social Security: Perspectives for Reform.
Assuming that neither money income nor The Brookings Institution, Washington, D.C.
leisure is an nferior good, an individual I968.
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65 to 69 for men, and60 to 64 for women. Of is able to adjust this load. It is for this
those within the earnings test field I.5 per reason that we have calculated the combined
cent are in employment,and 5.9 per cent of mpact of the ncome tax and the earnings
those in employment have their pension tax,for various combinations of pensioner
reduced or extinguishedby the earnings tax. insuranceclassificationsand earnings, to give
One per cent of all ndividuals within the a reduction rate which is the combined

earnings test field have their pension reduced tax rate at the margin. The reduction rate
or extinguished by the operation of the is defined as the rate at which net remunera-

earnings rule.11 tion from an extra £5z worth of work
We cannot say, a priori, whether this throughout the year, at a constant weekly
small proportion is due to the operation of rate, is reduced by a combination of the
tle earnings test, to ill-health and physical ncome tax and earnings tax.18

decline, non-declaration of earnings or to

psychological reasons associated with the
administration of the test. However, the II. The figures relate to the most recent enquiry
empirical evidence is consistent with theo- into the earningsofpensionerscarried out inJune
retical analysis and it seems that the dis- I968. We are extremely grateful to the Depart-

ment ofHealth and Social Security for supplyingincentive effect of the earnings test on the tlis information.
decisionto continuein full-timeemployment I2. R.eport of N.I.A.C. Cmnd. 3 I97, I967, OP.
past ninimun retirement age is under_ cit. For a case against the earnings rule based upon

estimatedin official circles.12 a private survey see Douglas l.. Snellgrove,

Although the pensionerdoes not receive that Elderly Employed, White Crescent Press Ltd.
I965.

part of his pension deducted for earnings, 13-The reduction rate which ascertains the
and, hence, is not lable to pay income tax on combined tax rate at the margin on an extra

it, he is likely to take into account not only £1 earnings per week for a year is not to be

the effect of the earnings test, but also the confused with the marginal rate of income tax

which is later used in its usual sense referring to
income tax system when deciding what is to the rate ofincome tax on the last increment (II)
be his work-loadat the margin, assuming he ofincomereceived.
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TABLE i14

Weekly
earnings Reductionrates under varyingcircumstancesofretire,nent

range

A B c D E
0/% 0/% 0/% 0/% 0/%/0 /0 /0 /0 /0

35-45 18.27 0.00 0.00 0.00 0.00

45-55 50.00* 0.00 0.00 0.00 0.00

5.5-6.5 42.89* 0 00 O.IO* 18.46 O.00

6.5-7.5 32.08* 0.00 32.08* 50.00* 0.00

7.5-8.5 66.04 0.00 66.04 75.00 50.00

8.5-9.5 66.04 0.00 66.04 75.00 50.00

9.5-Io.5 IOO.00 0.00 IOO.00 IOO.00 IOO.00

IO.5-II.5 IOO.00 O.00 IOO.00 IOO.00 IOO.00

II.5-I2.5 IOO.00 0.00 IOO.00 IOO.00 IO.00

I2.5-I3.5 IOO.00 0.00 IOO.00 IOO.00 O.00

I3.5-I4.5 32.08* 0.00 32.08* 50.00* 0.00

* The rate ofreductonis due solely to the impactofthe income tax.

Circumstancesofretirement
A. Singlemale, 65 and over, receiving a retirementpensionof£5 per week.
B. Married couple, male 65 and over, wife under 60, where the wife is the sole earner. Total

weekly retirement pension received s £8.I, ofwhich £3.I is granted to the husband for

the wife as a dependentand which is deducted entirely if the earnings of the wife exceed

£3.I per week.
C. Marred couple both entitled to the £5 per week retirement pension based on their own

insurance, the male is the sole earner and his £5 per week pension is subject to reduction

according to his earnings.
D. Married couple, male 65 and over, and his wife under 60 years ofage. The husband is the

sole earner, total retirement pension received is £8.I per week ofwhich £5 is subject to

reductionaccording to the husband'searnings.Tlis circumstancealso applies to the case of
a married couple where each spouse has reached retirement age and the wife receives

I4- The retirement pension is classified as the £9,945 figures, plus a reliefofseven-ninthsofher

earned income of the person on whose insurance earned income up to a maximum value of £325.
it is based. A married man receives two-ninths Provided that the working wife is able to claim

earned income relief up to the income level of the full value of these special reliefs a married

£4,005 per annum and one-ninth relief on the couple with wholly earned incomeare exempted
next £5,940. In addition he receives a personal from tax liability up to a joint income level of
allowanceof£465.A workingwife is also entitled £I,oI per annum. This figure is simply the total
to the two-ninths, and one-ninthrelief, subject personal allowance figure of £465 for the hus-

to the qualification that total aggregated marital band and £325 for his wfe, grossed up by the
earned income does not exceed the £4,005 and earned income fraction.
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benefit based on her husband'sinsurance.

E. Marriedcouple where each spouse is ofretirementage, the wife is receivingbenefit based
on her husband's insurance and she is the sole earner. Total retirement pension received
perweek is £8.I ofwhich£3. is subject to reductionaccording to the wife's earnings.

It may be appropriate here to illustrate the incomesof both spouses are aggregated; for
idea of a reduction rate by means of an the purpose of the earnings test no such
example. Ifwe take circumstanceA, a single aggregation takes place-the test is applied
male receiving a weekly pension of £5 per to personal earnings only. A further point of
weekwithweeklyearnjngsof£8.5 per week, interest is that whereas the progressive
his weekly eamings plus reduced pension income tax system normally penalizes
will be £I3 per week, after income tax fluctuating ncomes relative to constant

£I I.4I per week. If he then ncreases his incomes, with the earnings tax system it is
work level or receives an ncreased hourly possible for the obverse to obtain. Take
rate of pay so that hs earnings rise to £9.5 situation (A), that of a single male earning
per week, his earnings plus reduced pension £I3.5 per week for a full year. The flat-rate
increasebyonlyZo.5 to £I3.5aftertax£II.75. state retirement benefit has completely
The high rates shown in the above table vanished, hence, annual earnings of £702
would suggest that those eligible for equal annualincome,assuming the individual
retirement pensions are subject to very receivesno investment income. Contrast this
strong pressures in certain income ranges to first case with that ofa single male who earns

reduce the number of hours worked and nothing for half the year, (but receives the
therebyearnings. full fat-rate pension each week for this

period) and earns £27 per week for the rest of
Anomaliesand inconsistencies the year. In both cases annual earnings are

The earnings test is not an income test in that £702 per year and are subject, at the margin,
no account is taken of income from ac- to the standard rate oftax on earned income.
cumulated assets. Those individuals who In the second'case, however, the ndividual
underestimate their retirement needs, and receives a full flat-rate pension of £5 per
hence need to continue in full-time em- week for 26 weeks, thus increasing his
ployment when they attain the age of annual income by £I3O, which on the
retirement are treated less favourably than imposition of income tax leaves hm with
individualswho have had sufficient foresight over £88 per year in addition to hs earnings,
and/or opportunity to provide tlemselves net ofincome tax.

wth an income stream during their retire- It has been estimated that the gross cost of
ment years. This discrimination is further abolishing the earnings test would be £I5o
strengthened, as we shall see in Part II of million a year initially, most of this extra c

this paper, by the existence of special tax expenditure being spent in supplementing
concessions fr the aged. Further, we can the earnings of pensioners in regular
note t:hat pensioners with the same amount employment,1s This initial cost could be
of earnings are treated differently according
to their insurance classifications-this treat- I5 National Superannuation and Social In-

surance Proposals for Earnings--R.elatedSocial
ment is graphically illustrated below. In Security. Cmnd. 3883, Appendix I p. 54,
addition, whilst for ncome tax purposes the January I969.
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reduced over time, for example, by the persons and 200,000 married couples with
abandonment of the system of paying n- incomes which do not exceed these limits,
crements to those pensioners deferring and, in addition, a further 220,000 Single
retirement, and/or by raising the minimum persons and 325,000 married couples benefit
retirement age. Part of the cost would be from tle taperingprovisions.18
recoupec[va the incometax system.

AgeExemption
II. TAX CONCESSIONS FOR THE AGED Both the age exemption and age relief are

examples of the sympathetic treatment ofan

The first special tax concession for the aged, easily identifiable group. Unlike t:he United

age relief, was introduced in I925 for te States, the belief here is not that the aged
purposeofextendingto the small investment have less ability to pay tax tlan do non-

incomesofthe aged, the advantageofearned aged persons with tle same income, but
ncome relief.16 For the tax year I970/7I rather that the low-ncome aged have n-

age relef s granted to old people on the sufficientability to obtain a post-tax level of
condition that either the claimant, or his income which will provide them with an

wife living with him, attains the age of 65 adequate standard ofliving in the absence of

during the year ofassessment. The age relief a larger exemption. This belief is supported
allows a deduction of two-ninths to be by various arguments8, namely, that the
claimed on incomes whether eamed or un- I6. Relief are calculated as a proportion of
earned, up to the income limit of £I,000 per income, whereas allowances are of a fixed

annum. Tlis linit applies to aggregated amount. As stated above a taxpayer is entitled to

income in the case of a married couple. In- deduct two-ninthsofhisnet earnedincome up to

the income level of £4,005. On the next £5,940,
comes n excess of the £I,000 limit are the deduction is ninth. In applying theseone

subjected to a 55 per cent statutory and linits the earned incomes of husband and wife
effective marginal rate of tax, provided it is are aggregated in accordance with the system of

beneficial, in terns of tax liability, fr the nandatoryjointreturns.

taxpayer to be treated under the age relief I7' The personal allowance for a non-aged in-
dividual is £325, for a married man it is £465. In

provisionsas opposed to treatment under the the case of a working wife a relief of seven-

nornal tax provisions. Since the aged can ninths of her earned incone is claimable up to a

claim the normal relief extended to earned maximumamountof£325.
income, the age reliefs only ofbenefit to the I8. Source: Inland Revenue. These figures refer

agedwith investnentincome.
to the tax year I969/70 when the allowance
figures were £425 and £680 for a single person,

The second special concession, age exemp- and a married couple, respectively. With the
tion, is grantedon the same conditionsas age introduction of the new figures for the tax year
relief For the present year ofassessment the I97O/7I a further Ioo,000 tax paying units will be

allowance is £475 for a single individualad freed entirely from income tax including some

units benefiting from marginal reliefprovisions£740 for a married couple.17 Incomes in under the 1969170 provisions. units will300,000
excess of these linits are subject to a 50 per benefit from the narginalreliefprovisions.
cent rate oftax on the differencebetween the I9. Yung-Ping Chen: Income Tax Exemptions
taxpayers net incone and the income limits for the Aged as a Policy Instrunent: National

oftheexemption,providedit is beneficialfor TaxJournal,Vol. XVI, No. 4 I963, PP. 325-336.
L.H. Seltzer: PersonalExemptionsin the Income

taxpayers to be treated in this way. It has Tax: National Bureau of Economic Research,
been estimated that there are I 85,000 single Fiscal StudiesNo. I2, pp. 7 and pp. 114-118.
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aged are less able to bear financial hardship with pension increases the Government has
relative to younger persons, because they been able to avoid the charge that it las
have less time and ability to recoup losses; increasedbenefit paymentwith the one hand
that the aged have less earning power than and recoupedit wth the other. The existence

younger persons; and that compared with of the age exemption has thus enabled the

younger persons the aged tend to have legislature to help protect the living stan-

higher costs ofliving, which is related to age dards of the low income aged by increasing
being a disabilityin itself. the limits ofthe age exemptionwithout each
The exemption was introduced in I957 time ncreasing the exemptions claimable by
following the reconmendations of the others.
R.oyal Commission on the Taxation of Changes in the income tax system, including
Profits and Income, which uphcld the changes in the age relief as well as the
disability argument20, and suggested that a exenption, have over the years been intro-

special lump-sumallowance, independentof duced specifically wth the objective of
marital status, should be granted to all helpng the aged on low or modest unearned

persons attaining the age of 75. Fron its incomes. Whilst these measures have afird-
inception, however, the nagnitude of the ed some help for the aged it has been

exemption has varied with marital status, insufficient to counteract the rising costs of
and the suggested age linit of 75 was livng. Moreover, the degree to which t:he
rejected in favour of the lower linit of 6521. tax changes have helped to offset inflat:ion
Since its introduction the age exemption has has tended to be such as to give a greater
been used as a fiscal device to combat the absoluteadvantage, in terms ofreal unearned
effects of inflation on the low-income aged. income, to those with the relatively higher
The ncome limits for claiming he exemp- unearned incomes,24
tion have been raised continually since I957 Cost considerationshave been an important
n the belief that such icreases have a factor in the determination of Government

signifcant effect on the standard of livng of
a group who are particularly vulnerable to

20. Royal Commission of the Taxation of
Profits and Income, 2nd Report, Cnnd. 9I05,

increases in taxationand the cost ofliving.'2 I954, P 64.
If we exanine the changes in the ncome 2I. Budget studies have yet to substantiate the
linits more closely we find that increases in argument that the aged incur higher living costs

the limts have been broadly in step with as compared with the non-aged. However, the

increases in the state retirement pension.23 case for a tax concessionfor age would be greater
if the age limit was increased. See J.A. Pechman

Indeed, only in I96I was an increase in the et al.: Social Security Perspectives for Reform.
state retirementpensionnot accompaniedby The Brookings Institution, Washington D.C.

an increase in the incone limits for claining I968, p. 7; also Report of the Committeeon the

the age exemption. Economic and Financial Problems of the
Provision for Old Age. Cmnd. 9333, OP cit.,In a period of inflation, with a fixed pro- para. x84.

gressive tax rate structure, and exemption 22. Ik. Jenkins, H.C. Debate, 5th Series, Vol.
levels unchanged, the low-inconeaged, like 78I, col. I033, I969.
all other taxpayers, would have paid an 23. AJ. Walsh. The Ae Exemption and Ina-

increasing proportionof their incomes in the tion. BritishTax Revew No. 5, I969.

form of ncome tax. By increasing the
24. AJ. Walsh and A.W. Rote: Age Relief, In-
flation and Savings, British Tax Review No. 6,

income limits of the age exemption in line I969.
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policy, it being estimated in I965 that to of the same magnitude, ceteris paribus,
exempt from income tax all retirement because benefits are confined to Iow income

pensioners in respect of their state retirement groups.

pension would have reduced revenue by
£60 million per annumS, whereas the Age Relief
revenue loss from the age exemption was The age reliefwas introducedat a time when

only £I3 mllon n I966/726, and is £I4 the state retirementpension, old age pension
million according to latest estinates fr as it was then, was neither universal in

I969/7o27. The vanishing age exemptionz8 coverage nor of a sufficient amount to

device ensures that benefits are confined to provide for subsistence during the years of
the low income aged. This device is more retirement,2 Hence it was felt that the
effective than the American system whereby savings ofold people on a smal1 scale should
the aged are allowedan additionalcontinuing be treated on a par wth eared income8o.

exemption equal in amount to the exemp- The ntroduction of this relief marked the
tion granted to all taxpayers, where ef- first departure from the differentiation
fectiveness is measured by the criterion of principle accepted by the Dilke Committee

only aiding those with the lowest incomes. in I90681, which expressed the view that
In addition, the revenue loss resulting from earned income should be treated more

increasing the income linits of the age favourably than unearned income at the

exemption to take account ofincreasesin the lower end of the income scale,as The object-
cost of living is much smaller than com- ive of this reliefwas therefore similar to the

parable increases in continuing exemptions present objective of the age exemption,

25 H.C. Debate, 5th Series, Vol. 706, Col. 230, where M = marginal tax rate under the age
WrittenAnswer,February I7th, I965 exemptionprovision; S = formal tax rate on the
26. H.C. Debate, 5th Series, Vol. 743, col. 208- first taxable income bracket; d = rate ofdecline

2Io, WrittenAnswer,March 9.oth I967. ofthemagnitudeoftheexemption.
27 Source: Inland Revenue Authorities. The 29. M.F.W. Hemming: Social Security in
increase in the allowance figures for I970/7I will Brtain and Certain Other Countres. National

cost a further £8m per annum. To replace the Institute Economic Review, No. 33, August,
age exemption(and age relief) by a tax credit for I969. The existence ofsupplementarybenefits at

all aged with incomes over £330 equalto £22.67 the present time emphasizes the fact that the

per single person, and [46.I6 for a married at-rate pension is still insufficient. 70Oo of

couple,wouldcost £5om. per annum. beneficiaries of the supplementary benefit were

28. The vanishing exemption i5 defined as the over pension age in November, I968, and of this

complete exemption from tax liability of net figure, over 87% were in receipt of a retirement
income up to a certain level, beyond which, the pension. See Annual Report ofthe Department
amount deducted from net income, in order to ofHealthand Social Security.July, I969, Cmnd.
derive taxable income, declines as net income 4Ioo, Table27.
increases until the exemption vanishes. M. 30. H.C. Debate, 5th Series, vol. I83, col. 87-88,
Levy: Income Tax Exemptions, North Holland I99.5
Publishing Company, Amsterdam, I960, p. 5. 3 I. SelectCommitteeon IncomeTax, I906.
Ceterisparibus the United Kingdom age exemp- 32. It can be argued that the favourable treat-

tion yields the same results as a vanishingexemp- ment of earned income is an extension of the
tion of the same magnitudeif the rate of decline ability to pay concept, recognizing the need of
of the magnitude of the exemption satisfies the the taxpayer to provide for both present and

M future wants. See L. Eisenstein:The Ideologiesof

equation -- -- I = d, Taxation,RonaldPress, NewYork, I96I.
S
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nanely, to provide special assistance to the I952/3 the incone linit for claining this

aged living on small ncomes and who are reliefrenainedat £500 per annun, doubling
unable to augment their ncomes. in value for the present tax year. As with

The continuedexistence of this special relief, the age exemption, cost considerationshave

since the inception of the age exemption, been an important factor in the determina-

may be based upon the belief that people tion of the income limit, and the marginal
who have had sufficient foresight to save to rate of tax applied to ncomes in excess of

provide a modest income for retirement this limit. Ceteris paribus, t:he higher the

should be suitably rewarded; that when a incone limit and the lower the marginal
person reaches the age of 65 and receives a rate of tax applied to incomes in excess of

modest income derived in part or in total this linft, the greater the revenue loss,
from investments the source oftlis income is estimated to be £9m for the tax year 1969/70.
no longer of importance; that those who
have been forced to save through a pension Operation
scheme have their pensions treated as earned The operation of the age relef and exemp-

income, and hence people who have saved tion provisions for single and married

enough voluntarily to provide a modest persons is outlined in Tables II and III below,
income stream during retirement years in which the tax treatment of the aged is

should be treated in the same way. The conparedwith that ofthenon-aged for both

continued existence of age relef s also earned and unearned income, at selected

consistent with the fact that earned ncome levels ofnet ncome. As we have seen in t:he

relief is in part given to enable earners to first part of this paper, the earnings test is

save for their retirementyears. Hence, when applied to the state retirementpensionbefore

they come to need these savings it is con- the income tax liability, if any, is calculated.

sistent to continue to tax them, up to a Hence the marginal rate of tax referred to in

point, as earned income. Tables II and III is the marginal rate of

The level of the fraction allowed for age income tax, which in the case of individuals

relief has varied directly with the earned subject to the earnings test, is applied to

income faction, presumably because of earnings plus reduced pension, (if any), plus
administrativeconvenience. From 1925/6 to any other income.
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TABLE II

Single person

Under 65 l 65 and over

Earned income Investment Earned income Investment
income income

I 2 3 4 5 6 7 8 9
Total Tax Mar- Tax Mar- Tax Mar- Tax Mar-
net lia- ginal lia- ginal lia- ginal lia- ginal
income bility rate bilty rate bility rate bility rate

£'s £'s 0/%/0 's 0/%/0 £'s 0/%/0 £'s 0/%/0
450 Io.3 I 32.08 IO.3I* 32.08 0.00 0.00 0.00 0.00.

475 I8.33 32.08 24.06* 55.00 0.00 0.00 0.00 0.00

550 42.39 32.08 65.3I* 55.00 37.50 50.00 37.50 50.00
577 SI 05 32.08 80.I* 5500 5I.00 50.00 5I.00 50.00
578 51.37 32.08 80.7I 55.00 5I.50 50.00 51.5o 50.00

I,000 I86.77 32.08 278.43 41.25. I86.77 32.08 I86.77 32.08
I,400 3 I5.Io 32.08 44343 4I.25 3I5.IO 32.08 406.77 55.00
1,666 400.44 32.08 553I6 4I.25 400.44 32.08 55307 55.00
I,667 400.76 32.08 55357 4I.25 400.76 32.08 553.62** 55.00

* Tax liability calculated under small investment income reliefprovisionswhich is an exten-

sion of the two-ninths earned income relief to incomes which do not exceed £450; where
total income exceeds £450 a 5500 tax rate is imposed on the excess until the benefit of the
special reliefis elininated.
** This tax liability would not be levelled as it is more beneficial for the taxpayer to be
treated under the normal tax provisions as outlined in columns 4 and 5. This also applies to

marriedcouples at this level ofinvestmentincome.

It can be seen from columns 7 and 9, that linit of £475, is £I8.33 for earned income,
since the exemption does not affect the and £24.06 for investment ncome. These
progressivityof the formal rate structure for amounts represent the maximum financial
incomes exceeding the income limit tle assistance provided by the age exemption
statutory marginal rate of tax is also the for single people. Whilst for the single
effective marginal rate. As a result of the person below the age of65 earned income is
tapering provision, the single aged taxpayer treated more favourably than investment
benefits from the age exemption provision income for each level of net income in
provided net income does not exceed £577 excess of £450 per annum for the aged the
per annum. Tax relief for a potential tax- source of income does not affect either tax

payer with income at the statutory income liabilityor the marginal rate oftax, provided
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income does not exceed £I,000 per annum. ment inconeare how.ever treated favourably
For annual ncomes in excess of this level n terms oftax liability when comparedwith

earned incone is treated favourablyvis-a-vis the non-aged for any income not exceeding
investment income. The aged with invest- £I,666.

TABLE III

Married cOuple

Under 65 65 and over

Earned ncome* Investment Earned income* Investment
ncome ncome

1

I 2 3 4 5 6 7 8 9

Total Tax Mar- Tax Mar- Tax Mar- Tax Mar--

net lia- ginal lia- ginal lia- ginal lia- ginal
income bility rate bility rate bility rate bility rate

's £'s % £'s % 's 0/%/0 's 0/%/0
740 45.60 32.08 II343 4I.25 0.00 0.00 0.00 0.00

850 80.89 32.08 158.81 41.25 55.00 50.00 55.00 50.oo

950 II2.97 32.08 200.06 4I.25 lO5OO 50.00 lO5.50 50.00

994 I27.09 32.08 2I 8.2I 4I.25 I27.OO 50.00 127.OO 50.00

995 I27.4I 32.08 218.2 41.25 I2750 50.00 I27.50 50.00

I,000 129.02 32.08 220.68 4I.25 I29.02 32.08 I29.02 32.08

I,400 257.35 32.08 385.68 4I.25 25735 32.08 349.02 55.00

I,666 342.69 32.08 495.41 4I.25 342.69 32.08 495.32 55.o0

I,667 343.0I 32.08 495.82 41.25 343.0I 32.08 495.87 55.00

* Earned solely by the husband.

Whereasearnedncomes treated favourably the age factor. Wit:h investment income the
relative to investnent income for the non- aged couples are more favourably treated

aged couple, for the aged couple investment than their younger counterparts up to the

and earned income are treated on a par up to income level of £I,666 because of age relief

the level of £I,000, beyond this level the Therefore, up to the ncome level of
latter type ofincomes treated favourably. In £I,666 per annum, both single persons and

the lower income ranges tax liability for the married couples with investment income

aged is less than that for the non-aged for benefit from attaining the age of 65. Where

any givennet income level up to £994 where income does not exceed £I,000, unearned

tle age exemption ceases to be of benefit. income received by the aged is treated on a

Earned incomes in excess of this figure are par with earned income. We can note that
treated in the same manner independent of for certain ranges of income the marginal
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rate oftaxdecreasesas come increases.83 cumstances A, C, D, E, for weekly earnings
in excess of £7.5, for circumstanceB pre-tax

III. POST TAX INCOME income would increase for weekly earnings
in excess of £3.I. Table Iv below shows the

With the removal of the earnings test pre- increases in post-tax ncome which would
tax income would increase for our cir- obtain in the.absence of the earnings test. In

TABLE IV

Increases in post-tax income in the absence of the earnings test

Circumstancesofretirement

Weekly
earnings A B C D E

£'s £'s £'s £'s £'s £'s
8.5 I766 II.20 I7.66 I 3.00 26.00

9.5 35.3I Il.2O 35.3I 26.00 52.oo
IO.5 70.63 I6I.20 70.63 52.00 IO4.00
II.5 IO5.95 I6O.08 IO5.95 82.42 I54.88
I2.5 I4I.26 I43.40 I4I.25 II7.74 I43.40

I3.5 I76.58 I26.7I I76.58 I53.05 I26.7I
I4.5 I76.58 IIO.03 I76.58 I62.37 IIO.03

all circumstancesexcept B there is no change earnings tax-supports the view tlat the
in post-tax income resulting from the earnings test has a strong disincentive effect,
removal of tle earnings test for weekly especially on pensioners with low earnings
earnings which do not exceed £7.5. In potentialwhen in regular employment,with
circumstance B the benefit claimed by the regard to the decision to continue in regular
husband for his wife as a dependent is employment beyond mininum retirement
confscated when her own earnings exceed age, or to do morepart-timework than they
the size of this benefit (£3.I per week). In undertake at present. This effect should be
terms ofour earlier analysis this confiscation appreciated by the administratorsof the test

yields a reduction rate of3Io per cent for the for two reasons. It seems particularly ob-
weeklyearnings range £2.5 to £35 jectionable that the earnings test should fall

heavilyon people whose earningspotentialis 1

Appraisal low. In addition, the government has
Whether the abolition of the earnings test recently contendedthat the generalneedof
would lead to a change in the amount of the country's economy is for people to

work undertaken by the aged cannot be
ascertained on 'a priori' basis. We can say

33. Thus contravening one of the restrictive
criteria

.

laid down for a generally acceptable and
that empirical evidence-nanely the very properly designed income tax system. See M.
small proportionofpensioners subject to the Levy. Op. cit., pp. I4-I6.
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continue in work as long as possible ...

34 The necessity of providing such a personal
Admittedly the economist cannot say for incentive to save for old age has declined
certain that the complete abolition of the since I925 wth the wider coverage of state

eamings test would ncrease the present benefits of ncreased real value; wth the
amount ofwork done by all pensioners, but growing extent of other tax concessionsas

it is relevant that the higher a person's and occupational pension schemes; and also

earnings potential the less likely he is to be the introduction of the age exemption.
affected by whether the pension is subject to Furthermore, the Royal Commissionwhilst
the earnings test or not, ceteris paribus. recognising the need for the individual to

The impact of the earnings test could be save for retirement,3;, felt that measures

modified by changing the threshold limit adopted for the encouragement of personal
and band linits, but such changes are open to savings should lie outside the sphere of the
the objection that the retirement pension ncome tax .4o

would have become again an old age Whilst it is a fact that in terms oftax liability
pension.35 Nevertheless, such changes and the aged are favourably treated relative to

the effects of such changes will have to be the non-aged for certain income ranges,
examined in the light of the Government's nevertheless, relatively high rates of income
recent proposals for a comprehensive earn- tax are applied to incomes in excess of the

ngs related social security scheme3whereby statutory income linitsofthe tax concessions
the state pension will be dependent upon for the aged (50o and 55% for the exemp-
lifetime contributions to t:he insurance tion and relief respectively). These rates may
fund realigned to take accountofchanges in adversely offset t:le level of work effort
t:he value of money over the period of (especially when levied in conjunction with
contribution. It has been stated that some- tle earnings tax) and the willingness to

thing like the existing retirement condition save.41

and earnings rule will.., remain.37 How-

ever, if society wishes to restrict the use of 34 National Superannuation and Social In-

productive capacity of the aged who are in surance. Op. cit. p. 53
We that the abolition of the

receipt of a St:ate retirement pension it has an
35. can note earn-

ings test would involve no new principle since
obligation to provide such pensions on an pensioners engaged in regular employmentwho

adequate scale. It wll be nteresting to see are aged 70 or over for men, and 65 or over for

if any changes in the present test are made; women, are not subject to the earnings test.

will the threshold limit remain a constant 36. National Superannuation and Socal In-
surance. Op. cit. p. 53.

amount or will this limit be linked in some Ibid.37. p. 55.
way to the size ofthe pension 38. E.g. Life insurance reliefand deductions for

As regards the income tax treatment of tle superannuationcontributions.

aged the age exemption and to a greater 39-Royal Comnission on the Taxation of

extent the age relief, discriminate in favour Profitsand Income. Op. cit. Final Report.Cmnd.
9474, Chapter 3. The Commission felt that the

of the unearned ncome of the aged as existence of life insurance relief and deductions
compared with younger people with like for superannuation contributions were justified.
ncone for certain ranges of ncome. There 40. Ibid. p. 76. The opposite view was taken by
exists, therefore, an incentive to redistribute Mr.Jenkins in his I969 Budget speech.

41. The effect on the willingness to save of the
lifetime receipts so as to provide a source of low income dealt with here is unlikely togroups
incomeduring the years ofretirement. be significant.
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Whether changing the income tax structure ncomes require additional fnancial as-

is the way to achieve an improvement in sistance relative to younger people with
the conditionsofthe low incomeaged is very equally low incomes. If there exists com-

debatable. In the frst place, for the aged with munity agreement that the needy require
very low incomes the granting of a special financial assistance such assistance can be
tax concession is an illusory gain' because provided in a positive form, and/or in the
their income is so small that they will obtain form of tax concessions. The major draw-
little or no gain from the exemption. Se- back of using tax concessions is that in-

condly, if the granting of the special tax dviduals wth the lowest incomes are

concessions is a good policy for the aged unable to take fuil advantage of these con-

then surely it should be extended to include cessions, and hence there has ben much
other low income groups. Againstsuch an interest recently in the positive approach to

extension it can be argued that younger low the provision of financial assistance fr the
ncome receivers could ncrease income by needy,43
increasing their work load. However, for

many low income receivers their poverty is 42. For a discussionof the economicapproach to
.

not self-inflictedin the sense that they would poverty see H.G. Jolnson The Economic

increase their work load and their income, Approach to SocialQuestion.Economica.New
Series, Vol. XXXV, No. I37, Feb. I968. pp. I7-

but results from the factors such as residence
2,I.

in depressed areas, little or no education, 43 As witnessedby the growth of literature on

innate abilities or acquiredskills which carry income maintenance programmes, and the

suffcient narket value, and because family fndings of the Canadian Royal Comnission on

size is excessivein relation to famlyincome.42 Taxation, Ottawa, I966, which came to the
conclusion that those with very low incomes

Evidence has yet to be presented to support require positive assistance. See Vol. 3, PP. 220-

the belief that the aged with low or modest 2,21.
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DR. h.c. W. MERSMANN:

RESMEE ZU DER RESOLUTIONZU THEMA I

DES IFA-KONGRESSESIN ROTTERDAM*

Der Kongre hat sich in seiner Resolution de Betrag wird, wenn es sich um Zahlungen
entsprechend der abgenderten Rchtlinie einer Tochtergesellschaftan eine Mutterge--

des Generalberichterstatters- nicht mit der sellschaft des anderen Vertragsstaates han-
Frage beschfigt, in welchen Fllen und delt, regelmig als verdeckte Gewinnaus-

unter welchen Voraussetzungen Zahlungen schttung anzusehen sein. Im allgemeinen
fr Denstleistungen oder die berlassung sind in diesen Fllen auch die Voraussetzun-
immateriellerWerte zwischen Muttergesell- gen des Art. 9 des OECD-Musterabkom-
schaften und deren Tochtergesellschaftenin mens erfllt. Der als verdeckte Gewinnaus-
einem anderen Staate als solche nicht aner- schttung behandelte Betrag st dann dem
kannt werden. Die Resolution bezieht sich Gewinnder Tochtergesellschafthinzuzurech-
vielmehrnur auf die Frage, wie im Falle der nen. Diese erhebt regelmigfr die verdeck-
Nichtanerkennung von Zahlungen fr te Gewinnausschttung einen Steuerabzug
Dienstleistungen oder die berlassung m- vomKapitalertrag.
materieller Werte m Rahmen eines inter- Es ist, wenndie materiellenVoraussetzungen
nationalen Konzerns die Doppelbesteuerung gegeben sind, grundstzlich ncht unzuls-
zu vermeidenist. sig, wenneine Steuerbehrdein dieser Weise
Der Kongre ist demgem bei seinen Er- abweichend von der Erklrung oder auch,
rterungen(I der Resolution)von einem be- soweit dies nach formellem Recht mglich
stimmten Fall ausgegangen, nmlich dem, ist, von einer ursprnglichen Veranlagung
da eine Tochtergesellschaft an ihre aus- bei der Tochtergesellschafteine Veranlagung
lndische Muttergesellschaft fr die ber- durchfhrt, die zu einer Er.hhung der

lassung eines PatentsLizenzgebhrenbezahlt Krperschaftsteuerfhrt. Der Gesichtspunkt
und da der Staat der Tochtergesellschaft der Vermeidungder Doppelbesteuerungver-

einen Teil dieser Zahlung als verdeckte Ge- langt aber, da der Staat der Muttergesell-
winnausschttung(Dividende)ansieht. Diese schaft den Fall nach Mglichkeit ebenso

Mglichkeit ergibt sich durchweg schon beurteilt wie jetzt der Staat der Tochterge-
nach dem nationalen Recht, besonders aber sellschaft, also nur zum Teil den Empfang
auch nach Art. IZ Abs. 4 des OECD- von Lizenzgebhrenannimmt, zum anderen
Musterabkommens,der in zahlreiche neuere Teil aber davon ausgeht, da die Mutterge-
Doppelbesteuerungsabkommen aufgenom- sellschaft eine verdeckte Gewinnausscht-
men ist. Hiernach wird der Artikel ber Li- tung (Dividende) empfangen hat. Nur dann

zenzgebhren, wenn zwischen Schuldner fhrt die Anwendung eines Doppelbesteue-
und Glubiger besondere Beziehungen be- rungsabkommens in der Art des OECD-

stehen und deshalb die gezahlten Lizenzge- Musterabkommensim allgemeinenzur Ver-

bhren, gemessen an der zugrundeliegenden meidung der Doppelbesteuerung.Die Reso-

Leistung, den Betrag bers:eigen, den lution erklrt es demnach unter Ii fr er-

Schuldner und Glubiger ohne diese Bezie-

hungen vereinbart htten, nur auf diesen * Der Text der Resolution ist im Bulletin I969,
letzten Betrag angewendet.Der bersteigen- S. 586 verffentlicht.
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wnscht, da der Staat der Muttergesell- handelt, infolgedessenalso den m Staat der

schaft der Umqualifizierungfolgt, also auch TochtergesellschaftvorgenommenenSteuer-

seinerseits den entsprechenden Tei der abzug vom Kapitalertrag auch dann nicht

Zahlung als verdeckte Gewinnausschttung anrechnet, went kein Schachtelprivileg be-

behandelt. steht. Hierin wrde eine steuerlicheDoppel-
Meistens ist nach dem in den Staaten der belastung liegen. Der Kongre gibt Emp-
Muttergesellschaftgeltenden nationalen und fehlungen an die beteiligten Staaten, um

Vertragsrecht in diesem Falle neben der diese zu vermeiden. Die Empfehlungen
Lizenzgebhr auch der Betrag der verdeck- gehen zum Teil ber die in den Doppelbe-
ten Gewinnausschttung zur Krperschaft- steuerungsabkommen m allgemeinen ent-

steuer der Muttergesellschaftheranzuziehen. haltenen Vorschriften ber das Verstndi-
Nach den meisten Doppelbesteuerungsab- gungsverfahrenhinaus.
kommen und zum Teil auch schon nach na- Das gilt zunchst fr die Empfehlung einer

tionalem Recht ist dann aber der Steuerab- Konsultationschon dann, wenn der Staat der

zug vom Kaptalertrag, der vom Staate der Tochtergesellschaftbeabsichtigt,die Zahlung
Tochtergesellschaft erhoben wird, auf die ganz oder teilweisenicht als Lizenzgebhran

die Gewinnausschttung belastende Steuer die auslndische Muttergesellschaft anzuer-

anzureclnen. kennen. Die Empfehlungra Ziff I) geht da-

In anderen Fllen gilt jedoch das Schachtel- hin, da er diese Absicht schon vor der

privileg ber die Grenze, so da die Mutter- Veranlagung dem Staat der Muttergesell-
gesellschaft die Gewinnausschttung nicht schaft mitteilen soll, damit kurzfristig ein

zu versteuern braucht, der zu besteuemde Einigung erzielt werden kann. Diese kann

Gewnn also gegenber dem ursprnglich entweder darin bestehen, da der Staat der

die gesamte Zahlung als Lizenzgebhr ent- TochtergesellschaftaufdieUmqualifizierung
haltenden Gewinn herabgesetzt wird. Gilt verzichtet oder da der Staat der Mutterge-
das Schachtelprivileg ber die Grenze, so sellschaft ihr folgt, oder aber, da eine even-

entflltnach einigenAbkommender Steuer- tuelle Doppelbelastungim Wege des gegen-

abzug vom Kapitalertrag. Nach anderen seitigenNachgebensbeseitigtwird.
bleibt jedoch ein Steuerabzug vom Kapital- Unter I[[ Ziff 2) betont der Kongre, da in

ertrag, wenn auch meist nur in geringerH- den genannten Fllen einer Umqualifizie-
he, bei der Tochtergesellschaft bestehen. rung stets ein Verstndigungsverfahrenm-

Dieser kann dann vom Staat der Mutterge- glich sein msse, das von den beteiligten
sellschaf nicht angerechnet werden, weil Steuerpllichtigenoderauch von Amts wegen

diese infolgedes Schachtelprivilegseiner Be- veranlat werden knne, und zwar am bes-

steuerung im Staate der Muttergesellschaft ten schon bevor eine Veranlagungdurchge-
nicht unterliegt. fhrt sei. Weiter wird gefordert, da die

Der Textvonn bezieht sich nur aufBeispiele nteressierten Steuerpflichtigendie Mglch-
und erhebtkeinen AnspruchaufVollstndig- keit haben mten, am Verstndigungsver-
keit. fahrenteilzunehmen.
Unter m beschftigt sich die Resolution Im Verstndigungsverfahrensind, wenn die

dann mit dem Fall, da der Staat der Mutter- abweichenden Auffassungen ber die Um-

gesellschaft die Umqualifizierungnicht mit- qualifkation bestehen bleiben, Billigkeits-
macht, also im gegebenenFall nach wie vor lsungen im Wege gegenseitigen Nach-

die gesamte Zahlung als Lizenzgebhr be- gebens anzustreben. Der Kongre betont,
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da die im Verstndigungsverfahrengetrof- wiederholten Hinweis auf den wohl wich-
fenen Manahmen sich ohne Rcksicht auf tigsten und hufigstens Fall einer Verminde-
die R-echtskraftvon Veranlagungsbescheiden rung der Doppelbesteuerung.
auswirken mten. Dies geschieht z.B. in Nach v der Resolutionsollen ber den vor-

der Bundesrepublik durch den Erla aus ausgesetzten typischen Fall hinaus deren
sachlichenBilligkeitsgrnden. Empfehlungen, besonders hinsichtlich der
Ein wichtiger anderer Weg ist die Einrich- Konsultation, des Verstndigungsverfahrens
tung eines nternationalenSchiedsverfahrens und des internationalen Schiedsgerichtsver-
oder eines sonstigen gerichtlichen Verfah- fahrens, in allen Fllen beachtet werden, in
rens, das fr Zweifelsflle gerade der Um- denen zwischen verbundenen Unternehmen
qualifizierung zwischen den Staaten zu ver- gezahlte Lizenzgebhren oder Entgelte fr
einbaren ist. Dieses Schiedsgericht wird die Dienstleistungenseitens eines der beteiligten
streitige Rechtsfrage zu entscheiden haben, Staaten umqualifiziert werden. Eine ent-

ob die Umqualifzierungdurch den Staat der sprechende Anwendung der besprochenen
Tochtergesellschaft berechtigt war, nach Regeln wird auch in den Fllen in Betracht
der ein Teil des Entgelts nicht als Lizenzge- kommen, in deen es sich um Vertrge
bhr, sondern als verdeckte Gewinnaus- zwischen Schwestergesellschaften handelt
schttung anzusehen ist. Diese Entscheidung und als Lizenzgebhren oder Entgelte fr
wrde dann auch fr den Staat der Mutter- DienstleistungenbezeichneteZahlungenzum

gesellschaft magebend sein. Insoweit be- Teil nicht als solche anzusehen sind, sondern
darfeskeinesVerstndigungsverfahrens. wie nach der deutschen Rechtsprechung als
Man wird mit Recht hervorheben knnen, verdeckte Gewinnausschttung an die ge-
da die unter m der Resolution genannten meinsame Muttergesellschaft,die von dieser
Regeln gegenber den Entschlieungenauf an die bedachte Schwestergesellschaft im
den IpA-Kongressen 195 I und I960 einen er- Wege der Einlage weitergeleitet werden.
heblichenFortschrittbedeuten. Auch in diesem komplizierten Fall ist es

Unter Iv betont der Kongre, da minde- sehr wnschenswert,da die steuerrechtliche
stens die nach der Umqualifzierungerhobe- Beurteilung der Vorgnge in den beteiligten
ne zustzliche Abzugsteuer des Staates der Staaten bereinstimmt und da ggf eine
Tochtergesellschaft auf die Steuer des Konsultation oder ein Verstndigungsver-
Staates der Muttergesellschaft angerechnet fahren zum Zugekommt.
werden sollte. Es handelt sich hier um einen
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by wellknown tax experts. stamp duties laws.

LibraryInternationalBureauof Library InternationalBureauof
FiscalDocumentation,no. B502I-B5023 Fiscal Documentation,no. B5049

LA GBRENCIA DE LA SOCIEDAD ANONIMA, by BELGIUM
P. Pascual Megna. Published by Cangallo
Sociedad Anonima, Buenos Aires, I970. I89 pp. V O O RRAD EN - Waarderingsproblematiekb de

Survey on the managementofstockcorporations fscale winstbepalingin Belgi (met een overzicht
in Argentina and comparative study of manage- van de toestand in Nederland), by H. Siebens.
ment in I4 other countries. Published by Etablissements Emile Bruylant,
Library InternationalBureauof Regentschapsstraat67, Brussel I. I94 Pp.
Fiscal Documentation,no. B5038 Study on the valuation of stock for Belgian tax

purposes-with comparative reference to the
MANUAL DE ASOCIACIONES CIVILES, by J. Netherlands. A bibliography is appended.
Conte. Published by El Accionisto, Buenos

Library InternationalBureauof
Aires, I961. 494 PP FiscalDocumentation,no. B4625
Study of the legal regime for partnerships and

foundationsinArgentina. CHILE

LibraryInternationalBureauof
FiscalDocumentationno. B50I4 REPERTORIO DE LEGISLACION Y JURISPRU-

DENCIA CHILENAS, publishedby EditorialJur-
PERPILBS DEL PROCESO EN EL TRIBUNAL dica de Chili, Chile 1935.2 vols. Vol. I 29I pp.,
FISCAL DE LA NACION, by E. Lpez Agnetti. Vol. II 334 PP
Published by Editorial Cangallo Saci, Buenos Two volumes containing the connected code

Aires, 82 pp. of commerce and the bankruptcyAct and other
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laws ofcommercialnature. THEPHILOSOPHYOF THE CORPORATETAX, by
S. Reamonn. Published by Institute of Public

Library InternationalBureau of
Fiscal Documentation,nos. B4626, B4627 Administration, 57-61 Landsdown ILd. Dublin

4 276 pp.
EL FOMENTO DB LAS EXPORTACIONES (Est- Referencework ofthe economicdouble taxation
mulos a las exportaciones contemplados en la attached to the fact that companies are subject to

Ley no. I6.528) by P. Fernandez Barros. corporate income tax on their profits and that
Publishedby Facultad de CienciasJurdicas, Poli- individualincome tax is imposedon the dividend
ticas y Sociales, Universidad Catolica de Chile, distributionsout of such profits at the individual
Memoria no. 37, Editorial Juridica de Chile, shareholder level with emphasis to the tax

.

Ahumada I3I, Santago de Chile, I968. x57 PP. treatment in Ireland and the United Kingdom.
Survey of the tax incentives granted for the Thisworksurveysalsothehistoryof legislationin

exportationofnontraditionalexports. this field in many parts of the world and it

Library InternationalBureauof records the views of commentators, offcials and
Fiscal Documentation,no. B5068 unofficials.

TRIBUTACION NORMAL A LA RENTA DE LAS LibraryInternationalBureauof
Fiscal Documentation,no. B5o63

EMPRESAS EN CHILE Y EN LA LEGISLACION

COMPARADA, by E. Carrillo T. and T. FRANCE
Carrillo T. Published by Editorial Jurdica de
Chile, I968.45x PP. LAMYSOCIAL, publishedby Socitsdes Services
Comparative survey on the tax regime in the Lamy, Paris. 884 pp.
U.S.A., 7 European and 8 Latin American Survey of labour legislation and social security
countries, for the taxation of the income of law.
corporations. Special attention is devoted to

Chilean taxation and several tables are annexed. Library IntemationalBureauof
Fiscal Documentation,no. B4629

Library InternationalBureauof
Fiscal Documentation,no. B5O67 GERMANY

E.E.C.
ERBSCHA'FTSTEUER, by E Breitenbach.
Publishedby Karl-Brauer-Institutdes Bundes der

FINANCIALINTEGRATIONIN WESTERNEURO--
Steuerzahler, I969. Heft I5.64PP.PE, by E.S. Kirchen. Published by Columbia
Considerations the proposed reform of the

UniversityPress, London, I969. I44 PP
on

The author discusses the history of the Rome present German inheritance tax as based on the

Treaty, which established the CommonMarket, Report by the Scientific Committee to the
German Federal Ministry of Finance on the

the removal ofall obstacles to international trade
reform of direct taxes (individual income tax,and investment between member countries, the

creation ofnew institutions, and the harmoniza- corporate ircome tax, net worth tax and inher-
itance tax) published on February II, I967. A

tion of national economic policies. The text of
short of the levied in this n

the Rome Treaty pertaining to the subject is survey taxes respect

appended.
other European countries and the USA is ap-
pended.

LibraryInternationalBureauof
Fiscal Documentation,no. B465 I LibraryInternationalBureau of

Fiscal Documentation,no. B5o7I
EIRE

FNPZIG JAHRE DEUTSCHESTEUERFACHVER-

AN INTRODUCTION TO THE IRISH DEATH WALTUNG, zugleich 50 Jahre deutsche Steuerbe-

DUTIES, by C.H. Haccius. Published by The amten-Gewerkschaft,published by Steuerbeam-

Institute of Taxation in Ireland, 69/7I St. Ste- ten-Verlag,CecillenAllee 54,4 Dsseldorf, 970.

phen's Green, Dublin2. I969. I78 pp 207 PP.

Introductory textbook on the Irish death duties Jubilee publicationprepared by the Bund Deut-

with reference to case law. sche Steuerbeamten surveying the historical

LibraryInternationalBureauof developmentwith regard to the German tax ad-

Fiscal Documentation,no. B4623 ministrationas early as the WeimarRepublicup
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to the present moment including the develop- tion, Inc. 133 West 5oth Street, New York, N.Y.
mentsin the GermanDemocraticRepublic. I0020, I969. I92 pp.
Library International Bureauof The purpose of this guide is to acquaint the
Fiscal Documentation,no. 134653 reader with the general environment within

which international business is conducted. A
SUBVENTONEN ALS INSTRUMENT DES FI- chapter on Taxation of International Business is
NANZWIRTSCHAFTLICHENINVENTIONISMUS, appended.
by N. Andel. Published by J.C.B. Mohr,Post-
fach 2040,74Tbingen. 175 PP. LibraryInternationalBureauof

Fiscal Documentation,no. B4617
Study on the impact of subvention payments as

6
an instrunent of intervention in public finance. NETHERLANDS
Library InternationalBureauof
Fiscal Documentation,no. B4652 CONCENTRATIEINHETBEDRJFSLEVEN,by B.

Roolink, J. Bosma, H.B.G. Casimir, a.o.INTERNATIONAL
Publishedby N.V. Uitgeversnij.AE.E. Kluwer,
Deventer, I969. I27 Pp.CONVENTIONBELGO-ALLEMANDEPOUR EVI-
Text ofspeechesheld at a congress in I969 on the

TER LES DOUBLES IMPOSITIONS, published by development of viewed from variousChambrede CommerceBelgo-Luxembourgeoi- mergers

se-Allemande, Shell Building, Canrersteen 47,
aspects.

Brussels, I969. 119 pp. Library IntemationalBureau of

Explanation to the income and capital tax treaty
Fiscal Documentation,no. B5053

of April II, 1967 by dr. Helmut Debatin (in
German),byProf Dr. A. Tiberghien(in French)

INKOMSTENBELASTING IN DE AGRARISCHE

and by the Belgian Ministry of Finance (in
SECTOR, by A Jolink. Published by N.V. Uit-

Dutch).The text ofthe treaty in German, French geversmj. AE.E. Kluwer, Deventer, 1970. 560

and Dutch and the Belgian and German imple- Pp.
Loose-leaf publication exclusively dealing with

mentoryprovisionsthereto are appended. the income taxation of agriculture enterprisean

Library InternationalBureauof and all its aspects connected therewith includingFiscal Documentation,no. B46II reference to case law, rulingsetc.

EL NACIMIENTO DE LA OBLIGACION TRIBU- Library InternationalBureau of
TARIA. Analisis Jurdico del hecho inponible. Fiscal Documentation,no. B5057
Comisin viaje de Estudios de la Facultad de
Ciencias Economicas de la Universidad de Bue- INKOMSTENBELASTINGTABELI970. Met toe-

nos Aires, Promocin1968.474PP. lichting en premieheffing A.O.W., A.W.W.,
Two studies by Prof. F. Sinz de Bujanda (U. de A.K.W. en A.W.B.Z. Published by LJ. Veen's

Madrid) on the philosophicalandjuridicalbasisof UitgeversmaatschappijN.V., Amsterdam I970.

taxation. 92 pp
Individual income tax rates and social security

LibraryInternationalBureauof premiumsfor I97o with short explanations.Fiscal Documentation;no.B50I7
Library InternationalBureauof

MACRO-ECONOMISCHE BESCHOUWINGEN Fiscal Documentation,no. 13463o
OVER HET APWENTBLBN VAN BELASTINGEN,
byJ.C.P.A.van Esch. Publishedby N. Samsom IS DE NEGATIEVE INKOMSTENBELASTING

N.V., Alphen a.d. Rjn, (Netherlands) I969. I83 EEN SCHREDE VOORUIT OP DE WEG NAAR

Pp. SOCIALE RECHTVAARDIGHEID by F.H.M.

Thesis which attempts to investigate the inciden- Grapperhaus. Published by N.V. Uitgevers-
ce oftaxshifting. A bibliographyis appended. mij. AE.E. Kluwer,Deventer, I970. I6 pp.

Text ofa speechby the Secretaryof the MinistryLibrary InternationalBureauof
Fiscal Documentation,no. B46I6 of Finance contemplating whether the negative

income tax should be built-in the Dutch social
THE INTERNATIONAL BUSINESS ENVIRON- securitysystem.
MENT, A Management Guide, by HJ. Heck.
Published by American Management Associa- Library InternationalBureau of

Fiscal Documentation,no. 13506I
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WINSTaECHTEN, by N. Nobel. Published by REGIMEN JURIDICO Y FISCAL DE LAS SOCIE-

N.V. Uitgeversmij. AE.E. Kluwer, Deventer, DADES Y FONDOSDE INVERSIONMOBILIARIA,

x97o. 303 PP. by J.M.M. Oviedo. Published by Editorial de

Thesis on the tax problems arising from profit Derecho Financiero, Gen. Mola I 5, Madrid L

shares. By this term is meant the titletoapartof I967. I74 PP.
the net profit of an enterprise which is held by a Survey of the investment companies and invest-

person who is not the entrepreneurof the enter- ment funds in Spain.
prise. Library InternationalBureau of

Fiscal Documentation,no. B4632
Library InternationalBureauof
Fiscal Documentation,no. B5047 SWEDEN

NETHERLANDSANTILLES TAXES IN SWEDEN, Published by The Swedish

Taxpayers' Association, P.O. Box 7087, Stock-
BELASTINGENINDE NEDERLANDSEANTILLEN, holm. 4th Ed. I99. 40 pp
by K.F.Walboom.Publishedby AE.E. Kluwer, This brochure is a short explanatorysummaryof
Deventer, I97o. I 20 pp. the Swedish direct taxation system as effective
Short survey on the corporate income tax. The for the incomeyear I969.
full text of the corporateincome tax and individ-

Library InternationalBureauof
ual incone tax ordinances, as amended, are Fiscal Documentation,no. B 4609

appended, as well as a summary of the other
taxes and duties levied. SWITZERLAND

Library InternationalBureauof DIE BESTEUERUNG DER KAPITALGESELL-
Fiscal Documentation,no. B4640 SCHAFTEN UND IHRER TEILHABER. Mglich-

SPAIN
keiten und Grenzen der Koordination. By E.

Hhn. Published by Aargauische Handelskam-

LA CONTRIBUCIONTERRITORIALURBANA, by mer, z969. Heft9.38 PP
R. Henriquez. Published by Ediciones Deusto Report dealing with the economic double

S.A., Barraincu I4, Apto. I86, Bilbao 9. 1968. taxationof income i.e. at the corporate level and

2o8 pp at the shareholder level and the possible solutions

Survey on the urban land tax. This tax is a pre- to give relief thereto with special emphasis to

payment to income tax. such taxation in Switzerland in particular the tax

Library InternationalBureauof reform in the Canton ofAargau.
Fiscal Documentation,no. B5037 Library Internationa]Bureau of

Fiscal Documentation,no. B5058

DERECHO TRIBUTARIO, by N. Amoros.

Published by Editorial de Derecho Financiero, DOPPELBESTEUERUNG; DIE STEUERN DER

GeneralMola IS, Madrid x, I963.495 PP SCHWEIZ BEARBEITET VON DER EIDGENS-

Study on the general principlesoftax law and on SISCHEN STEUERVERWALTUNG.Separatdruck.
the Spanish tax system. Published by Verlagfr Recht und Gesellschaft

LibraryInternational Bureauof AG, Basel. I969. 55 PP
Fiscal Documentation,no. B4581 General survey of Swiss treaties concluded with

other countries with respect to taxation, includ-
IMPUESTOS DIRECTOS E INDIRECTOS, by ing Swiss sources of publication of the text.

JJ.P. Bassas, R.F. Ribo and F.X.S. Sors. Schemes are appended containing major treaty
Published by Libreria Bosch, Apto 99I, Barcelo- provisions to avoid double taxation on income.
na, x969. I8 I2 pp. A Frenchedition is available.
Compilationofthe text ofdirect and indirect tax

laws, by-laws, decrees etc. in connection thereto
LibraryInternationalBureauof
Fiscal Documentation,no. B5O69

with the exclusionofimportduties, excise duties
and such special levies. The texts of tax treaties UNITED KINGDOM
concludedby Spain are appended as well as two

kinds ofindexentries. The material is updated as
VALUE ADDED TAX. A report by the National

attheendofI968.
Economic Development Office. Published by
Her Majesty's Stationery Office, second edition

Library InternationalBureauof
Fisca] Documentation,no. B5o5I x969.98pp.
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The present report examines the implications of 1970 GUIDEBOOK TO NEW YORK TAXES,
a value added tax in the United Kingdom. publishedby CCH, Inc., Chicago, I970. 333 PP
Attention is paid to the tax on value added Quck reference guidebook giving general
introducedin variousEuropeancountries. picture ofthe taxes imposed by the State ofNew
Library InternationalBureauof York, ofwhich the six major taxes: the corpora-
Fiscal Documentation,no. 134612 tion franchise (income) tax, the franchise taxes on

banks and other financial institutions, theREVENUE LAW, COMPRISING INCOME TAX,
SURTAX, CAPITAL GAINS TAX, CORPORATION personal income tax, the unincorporatedbusiness

TAX, ESTATE DUTY, BETTERMENT LEVY, tax, the estate tax, and the sales and use taxes are

treatedindetail.STAMP DUTIES, TAX AND ESTATE PLANNING.

By B. Pinson. Published by Sweet & Maxwell, Library InternationalBureauof
Fiscal Documentation,no. 134654London, First supplement to the third edition,

I969. 40 PP. THE TAXATION OP INCOME PROM CAPITAL,
This supplementincludes a sumnaryofthe main Edited by A.C. Harberger and MJ. Bailey.
provisionsof Finance Act, 1969 and of the more Published by The Brookings Institution, 1775
important judicial decisions reported before Massachusetts Ave., N.W., Washington D.C.
September I, I969. 20036, 1969, 331 pp.
Library InternationalBureauof This study presents an analysis of the taxation of
Fiscal Documentation,no. B4658 income from capital. In a wide variety of

papers, the contributors seek to quantify aspectINCOME AND CORPORATION TAXES ACT ofthe effects ofcurrent tax law on the allocation
197o, Chapter Io. Published by Her Majesty's ofresourcesand economicefficiency.StationeryOffice, London, 197o. 67o PP. Library InternationalBureau ofFull text of the Act which consolidates certain Fiscal Documentation,no. B4614
enactments relating to income tax and corpora-
tion tax law up to and including the FinanceAct INTERCOMPANY PRICING AND RELATED U. S.

1969, certain enactments relating to capital gains INCOME TAX PROBLEMS, publishedby Institute

tax are included. on U.S. Taxation of Foreign Income Inc., 70
Pine Street, NewYork,N.Y. l0O5. 185 pp.Library InternationalBureau of

Fiscal Documentation,no. 13506O Publicationof thepanelistspapers ofaJune I968,
meeting held in New York and Los Angeles,

U.S.A. convened by the Institute on U.S. Taxation of
Foreign Income, Inc.

ALTERNATIVE APPROACHES TO CAPITAL

GAINS TAXATION,by M. David. Publishedby
Library InternationalBureau of
Fiscal Documentation,no. B4520

The Brookings Institution, I775 Massachusetts
Ave.N.W.,WashingtonD.C. 2o036. 280 pp.

INTERNAL REVENUE CODE. Including I969
Study which aims to determine what capital amendments. Publishedby Commerce Clearing
gains tax treatmentis most desirable, considering House, Inc., Chicago, I970. 5439 PP.
in the analysis both the equityofthe tax structure This edition of the Internal Revenue Code re-

and its effect on allocation growth, and output.
flects all income tax charges through December

A bibliographyis appended. 3 I, I969, including those made by the Tax
Reform Act of I969. It also includes theLibrary InternationalBureauof

Fiscal Documentation,no. B46I5 provisions which extend the inerest equalization
taxthroughMarch 3 I, I97I.

EXCISE TAXATION OP MONOPOLY, by N. Library InternationalBureauof
Schilling. Published by Colurnbia University Fiscal Documentation,no. B4642
Press, London, 197o. 254 PP. TAX REFORM ACT; COMPLETEEXPLANATION;
Studywhich analyses the diffrent types ofexcise

CODE SECTIONS AS AMENDED; COMMITTEE
taxes for fiscal controlofmonopolywithprimary REPORTS; INDEX. Published by Prentice Hall,
emphasis on the single-firm industry, although Inc. Englewood Cliffs, NJ. Federal Taxes,the effects of.the tax in a variety of market Report Bulletin i, Vol. LI, Section 2, January 2,
structuresare discussed.

I97O. 906 pp.
Library International Bureauof Library IntemationalBureau of
Fiscal Documentation,no. B462I Fiscal Documentation,no. B5049a
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LOOSE-LEAF SERVICES

Releases from April I -April 30, I970

AUSTRIA BUTTERWORTH'S CURRENT TAXATIONs re-

leases Io-IS.
DIR EINKOMMENSTEUER,RECHTSPRECHUNG. Butterworth & Co., Toronto.
Teil III release I I, Teil IV release 5.

WirtschaftsverlagDr. AntonOrac, Vienna. PROVINCIAL TAXATION SERVICE, releaSe 249.
Richardde Boo, Toronto.KOMMENTAR ZUM GRUNDERWERBSTEUER-

GESETZ, release 3.
WirtschaftsverlagDr. Anton Orac, Vienna. DENMARK

BELGIUM SKATTEBESTEMMELSER.

SKATTEBESTEMMELSER,release 48.-

BELASTINGOVER DE TOEGEVOEGDEWAARDE, releaseSKATTENYTT, 45.-

release 20.
SKATTEBESTEMMELSER OMSTNINGSAF-- -

C.E.D. Samsom N.V., Brussels.
GIFT, releases I9, 2o.

A.S. Skattekartoteket Informationskontor, Co-DOORLOPENDE DOCUMBNTATIE INZAKE

B.T.W. / LE DOSSIER PERMANENTDE LA T.V.A., penhagen.
release 13.

E.E.C.
Fiscale Documentatie Vandewinckele, BOEK

DERBAREMA'S. . HANDBOEK VOOR DE EUROPESE GEMEEN-

Tomex, release I6. SCHAPPEN.

TomexI, release I 2. -- VERDRAGSTEKSTEN EN AANVERWANTE

TomexI, release IO. STUKKEN, releaSe 72.
E.K. Vandewinckele, Brugge / C.E.). Samsom, - TARIEFLUSTEN,releases98,99.
Brussels. N.V. Uitgeversmij. AE.E. Kluwer, Deventer.

HANDLEIDING DER INKOMSTENBELASTING, FRANCE
release 30.
C.E.D. SamsomN.V., Brussels.

DICTIONNAIRE FISCAL PERMANENT, releases

IMPTSETTAXES, releaSe I92.
8-I3.

C.E.D. SamsomN.V., Brussels. EditionsLgislativeset Administratives,Paris.

BENELUX DROITSDESAFFAIRES,releases 5-8.
' Ed. Lgislativeset Administratives,Paris.

BENELUX PUBLICATIRBLAD,release I.

Staatsuitgeverj,Den Haag. FISCALITE BUROPBENNE,release I97o-I..

CANADA . Les Cahiers FiscauxEuropens,Paris.

CANAD ESTATE TAX SERVICE, releaSeS 47,48. CODE FISCAL CHIFFRE D'AFFAIRES, release
Richard de Boo, Toronto. 5I58.

EditionsTechniques,Paris.
CANADA TAX SERVICE-LETTER, releases I47,
I48.

t

GERMANY
Rchardde Boo, Toronto.

CANADA TAX SERVICE-RELEASES, release 296, ABCFHRERLOHNSTEUER,releaSe7I.

Special Issue. Richardde Boo, Toronto. Fachverlag fr Wirtschafts- und Steuerrecht,
Schaffr & Co., Stuttgart.

CANADIAN INCOME TAX, J.G. McDonald,
release42. A. O. KOMMENTAR,releases63,64.
Butterworth & Co. Toronto. VerlagDr. Otto SchmidtKG, Kln-Marienburg.
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DEUTSCHE STEUERPRAXIS. Nachschlagwerk MODELLENVOOR DE RECHTSPRAKTIJK,release

praktischerSteuerflle,releases II, I2. 30.

VerlagDr. Otto SchmidtKG, Kln-Marienburg. N.V. Uitgeversmij.AE.E.Kluwer,Deventer.

HANDBUCH DER EINPUHRNEBENABGABEN, STAATS- EN ADMINISTRATIEFRECHTELUKE
release2. WETTEN,release IOO.

V.d. Linnepe VerlagsgesellschaftKG, 58 Hagen. N.V. Uitgeversnij.AE.E. Kluwer,Deventer.

KOMMENTAR ZUM MEHRWERTSTEUERGE- REGELINGEN EUROMARKT,release9I.
sETz, release I8. Hermann Luchterhand,Neu- Vermande & Zonen, Jmuiden.
wied.

DE SOCIALE VERZEKERINGSWETTEN, release

RECHTS-UNDWIRTSCHAFTSPRAXIS STEUER- 38.
RECHT. N.V. Uitgeversmj.AE.E. Kluwer,Deventer.

ABGABENORDNUNG,release I04.--

ForkelVerlag, Stuttgart-Degerloch.
VADEMECUM VOOR IN- EN UITVOER, release
42I.

STEUERRECHTSPRECHUNG IN KARTEIFORM, N.V. Uitgeversmij.AE.E. Kluwer,Deventer.
releases2I7-2I9. N. SamsomN.V., Alphen a.d. Rjn.
VerlagDr. Otto Schmidt,Kln-Marienburg.

DEVAKSTUDIE:FISCALE ENCYCLOPEDIE.

INTERNATIONAL -- INKOMSTENBELASTINGEN,releases 69,70.
LOONBELASTINGEN,releases 4I-43.-

INTERNATIONALTAXAGREEMENTS,releaSe22. WETOPDEOMZETBELASTING,releases 23-25.-

U.N. Palais de Nations,Genve.
NEW ZEALAND

NETHERLANDS
NEW ZEALAND TAXATION BOARD OF DECI-

BELASTINGBERICHTEN. SIONSREVIEW, releaSe 32.
BELASTINGTOEGEVOEGDEWAARDE, releaSeS Butterworth &Co.,Wel]ington.--

45-47
N. SamsomN.V.,Alphen a.d. Rijn. SWITZERLAND

BELASTINGWETGEVINGSERIE. RECHTSBUCHDER S CHWEIZER.BUNDESSTEU-

PERSONELEBELASTING,release 9. ERN, release47.--

J. Noorduyn & Zn. N.V., Groningen. VerlagfrRecht und Gesellschaft,Basel.

FED'S FISCAALREGISTER,release 3I. DIE STEUERN DER SCHWEIZ -- LES IMPTS DE

N.V. UitgeverijFED, Amsterdam. LA S uISSE. Teil Iv, release I7.

VerlagfrRechtund Gesellschaft,Basel.
FED'S LOSBLADIGFISCAALWEEKBLAD, releases

I247-I250. U.S.A.
N.V. UitgeverijFED, Amsterdam.

PEDERALTAX GUIDEREPORTS,releaSes25-29.
DE GEMEENTELIJKEBELASTINGEN, releaSe 92. CommerceClearingHouse, Inc., Chicago.
Vuga-Boekenrij,Arnhem.

FEDERALTAXESREPORTBULLETIN,releaSeS I 1-

HANDBOEKVOOR IN- EN UITVOER. 15.

EELASTINGHEFPINGEIJ INVOER, release I09.
PrenticeHall, Inc., EnglewoodCliffs.

--

TARIEFVANINVOERRECHTEN,releaSe I34. FEDERAL TAXES REPORT BULLETIN TREA--
--

N.V. Uitgeversmj. AE.E. Kluwer, Deventer. TIES, relase2I.

PrenticeHall, Inc., EnglewoodCliffs.
KLUWER'SFISCAALZAKBOBK, release35
N.V. Uitgeversmij.AE.E. Kluwer,Deventer. STATETAX GUIDE, releases 45I-452.

CommerceClearingHouse, Inc., Chicago.
LEIDRAAD BU DE BELASTINGSTUDIE, release

13- TAX IDEAS -- REPORTBULLETIN,releaSeS 4-5.
S. Gouda Quint / D. Brouweren Zn., Arnhem. PrenticeHall Inc., EnglewoodCliffs.
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dungen im Laufe der nchstenZeit nachzuliefern,soweit sie noch jetztder Rechtsfindungdienlich

sein knnen. Jedes Urteil wird im Rahmen der Lieferungfr sich abgeschlossenwiedergegeben.
Erschienen sind in der Zeit von Dezember1969 bis Juni 1970 die Lieferungen 1-4.

Fordern Sie den Spezialprospektan beim

INDUSTRIE-VERLAG CARLHEINZ GEHLSEN GMBH, VORM. SPAETH & LINDE

69 HEIDELBERG, POSTFACH 909
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ANNOUNCEMENTS
1

Books of the series Afrika-Studien
Economics
edited by the Ifo-lnstituteof Economic Research, Munich

'

Heinz-Gnter Geis

DIE GELD- UND BANKSYSTEMEDER STAATEN WESTAFRIKAS

(The Monetary and Banking Systems of the Countries of West Africa)
Afrika-Studien Nr. 20

428 Seiten, 50 Tabellen, 2 Schaubilder und 1 bersichtskarte.Steifbnd,
DM 54,-, US $ 13,50.

A study of the present state of the West African monetaryand banking systems
including the operational channels, agricultural and co-operativecredits and--

all other institutions with banking functions- their development since World
War Il and their various problems.A comparative,critical analysis.Theauthoris
an assistant lecturer at the Institute for Banking and Credit Economy of the
Free Universityof Berlin.

Ernst-JosefPauw

DAS BANKWESEN IN OSTAFRIKA

(Money and Banking in East Africa) Afrika-Studien Nr. 35

2784 eiten, 37 Tabellen im Text, 8 Tabellen im Anhang. Steifband, DM 44,-,
US $ 11,-,.
Presentation and analysis of the development, structure and functions of the
East African banking system (Kenya, Tanzania, Uganda); critical discussion of
recent banking policy. The author is a specialist in banking and financial affairs.
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African Studies -- Special Series Informationand Documentation

AFRIKA-VADEMECUM

Grunddatenzur Wirtschaftsstrukturund WirtschaftsentwicklungAfrikas (Basic
data on the economic structure and development of Africa), bearbeitet von

F.H. Betz (prepared by F.H. Betz)
African Studies - Special Series Information and Documentation (with
English and French headings).
163 Seiten, 81 Tabellen, 12 Schaubilder und 8 Karten. Flexibler Balacronband,
DM 16,--, US $4,--.
Clearly arranged summary of economic data on Africa which are not always
easily available emphasizing population structure, gross national product,
centres of production, industrialisation, transport and communication, export
trade, and development assistance. Focus on Africa's position in the world

economy. The compiler worked for the Bayerische Statistische Landesamt

(Bavarian Statistical Office), the former Statistische Reichsamt (Statistical Of-
rice of the German Reich) and in the statistical departmentof the former League
of Nations at Geneva.

ENTWlCKLUNGSBANKENUND-GESELLSCHAFTENIN AFRIKA

bearbeitet von H. Harlander/D. Mezger (DevelopmentBanks and Institutions in

Africa, prepared by H. Harlander/D.Mezger)
211 Seiten, flexibler Balacronband,ca. DM 26,-, US $ 6,50.

Reference book covering approximately100 African development finance insti-

tutions, arranged in order of countries, with concise information on functions,
capital, organisation, operating policies, investments etc. Hildegard Harlander
is assistant to the Presidentat the Ifo Institute for Economic Research, Munich.
Dorothea Mezger is a memberof the scientific staff of the African Studies Cen-
tre of the Ifo Institute for Economic Research, Munich.

Write for comprehensive Prospectus
WELTFORUMVERLAG,8 Mnchen 19, Hubertusstrasse22

Sole Distributor in the UK: C. Hurst & Co.,
13 James Street, Covent Garden, London W.C.2.
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Involvedwith European tax law problems
How much time do YOU spendjust searchingfor basic information

SUPPLEMENTARY SERVICE
TO EUROPEAN TAXATION

LOOSE-LEAF RELIABLE UP-DATED MONTHLY

TIME-SAVINGLYand CONVENIENTLYgives you QUICKLY AVAILABLE
FACTS, clearly presented in five Sections:

Section A - CorporateTax Rates
This section covers the corporate tax rates for direct and indirect taxes in all countries
covered by EUROPEANTAXATIONand also the cantonal and municipal taxes of the
Swiss cantons. A description of the major factors which inuence taxable income is in-
cluded.

Section B - Individual Tax Rates
A description of the tax on individuals, followed, where available, by the full tax tables.

Section C - Tax Tieaties
The full texts in English of the tax treaties signed by Europeancountries. Containsnearly
Ioo treaties at present and each monthly issue contains two, with emphasis on the new

treaties.

Section D - Abstracts from Official Reports
This section contains such material as the U.K. Richardson Committee Report, E.E.C.
Advice on T.V.A., Text and Commentaryof the O.E.C.D. Draft Treaty, etc.

'

Section E - Bibliography
A world-wide bibliography under four najor parts: Oficial Documents, Books, Loose-
leaf Services, and Periodicals.

Each monthly issue contains new and replacement materialfor each section to be filed in the
basic volume. Master pagesfor each section are sent with each issue listing the contents, their
date of issue and, as a specialfeature not ound in any other loose-lefservice, their currentva-

lidity. Six binders are suppliedfree of charge for jling the basic material and the monthly
Issues.

: '

INITIAL PRICE
Basic Volume with binders -

+ monthly service for I970 *Dil. 250 (Europe) US$ 70 (Non-Europe)
+ monthly service for I970/7I *Dil. 375 (Europe) US$ Ho (Non-Europe)
RENEWAL THEREAFTERto the monthly service7

One-yearwith binders *Dil. I40 (Europe) US$ 42.50 (Non-Europe)
Two-year with binders *Dil. 265 (Europe) US$ 80 (Non-Europe)
*For residents of the.Netherlands: prices exclusive TVA (BTW)

INTERNATIONALBUREAUOF FISCALDOCUMENTATION

Sarphatistraat24 Amsterdam-C.,Holland
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ASPECTS DE LA FISCALITE BELGE

Du 7 au I2 septembre I970 les membres de l'Association fiscale internationale(I.F.A.) vont se

runir Bruxelles l'occasion du 24me Congrs de l'I.F.A., en tant qu'invits du Centre
d'tudesbelgo-luxembourgeoisde droit fiscal, sectionnationalepour la Belgiqueet le Grand-
Duch de Luxembourgde l'I.F.A.
Dans ce numro spcial du Bulletin quelques sujets spciaux du droit fiscal belge sont mis en

relief. Ce sont la Taxe sur la valeur ajoute, qui entrera en vigueur en Belgique le Ier janvier
I97I, les relations internationales entre socits-mres et filiales et les mesures unilatrales
contre la double imposition.
Les sujets choisis ont de l'intrt intemational.Le numrospcial I969 du Bulletin l'occasion
du 23me Congrscontient les mmes sujets, mais cette occasionvu du point de vue hollan-
dais.

ASPECTS OF BELGIAN TAXATION

From the 7th to the I2thof September I970, the membersofthe InternationalFiscal Associa-
tion (I.F.A.) will gather in Brussels on the occasionof the I.F.A.'s 24th Congress, as guests of
the Belgian-LuxembourgStudy Center of fiscal law, national branch for Belgium and the
GrandDuchyofLuxembourgoftheI.F.A.In this specialBulletin issue, a few special aspects of
the Belgian tax system are spotlighted. Highlights include coverage of the Tax on Value
Added which will become effective in Belgium on the Ist of January I97I, tax aspects of
internatonalparent-subsidiaryrelationshipsand unilateral measures against double taxation.
The subjects chosen are of wide interest. The special I969 issue on the occasion of the 23rd
Congresswas devoted to the same subjects, as treated in the law ofthe Netherlands, the host
country for the I969 Congress.

ASPEKTE DES BELGISCHEN STEUERWESENS

Vom 7. bis I2. September I970 werden sich die Mitglieder der InternationalenVereinigung
fr Steuerrecht (IFA) anlsslich des 24. IFA. Kongresses versammlen als Gste des belgo-
luxemburgischenStudienzentrumsfr Steuerrecht,nationale Abteilung fr Belgien und das
GrossherzogtumLuxemburgder IFA in Brssel.
In diesem Sonderheft des Bulletins werden einige spezifscheThemen des belgischen Steuer-
rechts beleuchtet. Es handelt sich ber die Mehrwertsteuer,de am I. Januar I97I eingefhrt
wird, die internationalenBeziehungenzwischen Mutter- und Tochtergesellschaftenund die
einseitigeRegelugzur Vermeidungder Doppelbesteuerung.
Die ausgewhltenThemensind von allgemeinerBedeutungund wurden im Sonderheft I969
ar[sslichdes 23. IFA Kongressesaus hollndischerSichtbeleuchtet.
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**** ARTICLES * ***

P. SIBILLE*:

ELEMENTS DU DROIT FISCAL BELGE

I. GNRALITS de lois fiscales. La lgislation fiscale fait l'ob-
jet d'un vote annuel du Parlement pour sa

I. I. L'art. hO de la Constitution dispose reconduction(loi annuelle des finances).
qu'aucun impt au profit de l'Etat ne peut I. 2. Les impts d'Etat tomprennentdes im-

tre tabli que par une loi. Aucune imposi- pts directs et ndirects. Les recettes fiscales
tion provinciale ne peut tre tablie que du totales se sont leves (en millions de
consentementdu Conseil provincial. Aucune francs):
imposition communale ne peut tre tablie en I968 226.799
que du consentementdu Conseil communal. en I969 253.463
C'est gnralement le Ministre des Finances Les recettes de I969 se dcomposentcomme

qui introduit au Parlement les propositions suit:

en millionsde francs en 0o
Impts directs I09.698 43,5

Impts sur les revenus I06.5 I4
Autreshnpts et taxes peruspar
l'Administrationdes Contributions 3.I84

Impts indirects I43.764,6 56,5
Douanes 7.939
Aciseset divers 34.863
Timbreet taxes assimilesau timbre

(taxes sur les affaires) 87.454
enregistrement 8.666,4
succession 3.892,I
l'Administrationde l'Enregistrement 950,I I3508,6

253.462,6 IOO

I. 3. Trois administrations fiscales se parta- Si la loi et les arrts d'excution forment le

gent les prlvements fiscaux: l'Administra- fondement lgal de l'impt, les circulaires
tion des contributions directes charge de administratives en fournissent souvent l'in-
l'tablissement et du recouvrement des im- terprtation technique destine en permet-

pts sur les revenus et les taxes assimiles (cir- tre l'application par les administrations. Les

culation, jeux et paris, apparels automat- trbunaux toutefois sont les seuls juges de

ques), l'administrationde l'enregistrement et l'nterprtationde la loi fiscale. La procdure
des domaines comptente pour les droits du contentieux fiscal diffre selon qu'il s'agit
d'enregistrement,de succession, de timbre et des mpts relevant de l'administration des

de taxes assimiles au timbre (taxes sur les

affaires) et enfin l'Administration des doua- * Avocat prs la Cour d'Appel de Bruxelles;di-
nes et accises. recteur de l'Ecole suprieuredes sciences fscales.
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ELEMENTS DU DROIT FISCAL BELGE

contributions directes ou des autres inpts. tion); nanmoins l'mpt est peru par voie
Les litiges relatifs ces derniers sont de la de prcomptesdans la mesureo il se rappor-

comptencedes tribunauxordinaires; le con- te certains revenus immobiliers, mobiliers
tribuabledispose des degrs de juridictiondu professionnelsou divers.

justicable de droit commun. En matire I.L 5 Les taxes surlestransmissionsmobilires,
d'impts directs, le directeur .des contribu- oprationsassimileset entreprisesd'ouvrage
tions est considrcomme le premier juge de (taxes sur les affaires) furent instituesen I92I
la contestation. Sa dcision peut tre l'objet et formentle code des taxes assimilesau tim-
d'un recours devant la Cour d'appel dont les bre.
arrts donneront lieu pourvoi devant la Ce rgime de taxes cascade sera remplac
Cour de Cassation. par la T.V.A. dont la loi du 3 juillet 1969 et

I. 4 De I9x9 I962 la fiscalit des revenus a les arrts d'excutionseront mis en vigueur
consist en un rgime d'mpts cdulares le Ier janvier I971.

(impt foncier, taxe mobilire, taxe profes- I. 6. Quant la fiscalitdes collectivitsloca-
sionnelle) assortis d'un npt complmen- les, elle porte sur les revenus, sous formed'ad-
tairepersonnel. ditionnels auximpts d'Etat, et sur des biens
La loi du 20 novembre I962 (Moniteurbelge et services administratifsdivers. On retiendra
du ler dcembre I962) a remplaclesystme surtout les centimesadditionnelsprovinciaux
cdulaire fond sur la nature des revenus par et conmunauxau prcompte immobilier, la

quatre mpts distincts suivant la qualit du taxe communale additonnelle l'mpt des
bnficiairedes revenus: personnes physiques et l'mpt des non-

I. L'mpt des personnes physiques d sur rsidents, et les centimes additionnels l'im-
le revenu global des habitants du Royau- pt des socits.

me;

z. L'imptdes socitsdsur l'ensemble des 2. L'IMPT DES PERSONNES PHYSIQUES
bnfices raliss par les socits rsidentes
de la Belgique et par d'autres personnes L'mpt des personnes physiques atteint les
moralesy assimiles; revenus belges et trangers (revenu mondial)

3. L'mpt des personnes morales (non so- recueillis durant une anne civile par les per-

cits) frappant les revenus des proprits sonnes rsidentes en Belgique. Il est calcul
foncires et des biens mobiliers des per- sur les revenus immobiliers, mobiliers, pro-
sonnes morales de droit belge ne se livrant fessionnels ou divers raliss par l'assujetti,
pas des oprationslucratives; mme si l'un ou l'autre des revenus consid-

4. L'mpt des non-rsidents frappant les rs a fait l'objet d'un prlvementanticip
revenus raliss ou recueillis en Belgique la source, appelprcompte.
par des non-habitantsdu Royaumeou par 2.I. Les revenus immoblers mposables
des socits et associations non rsidentes. sont le revenu cadastral des propritssises en

L'impt des personnes physiques et, dans- Belgique, les locations perues d'immeubles
certains cas, l'impt des non rsidents sont donns en location des fins professionnelles
calculs au taux progressif L'impt des so- (c'est--dire la partie du loyer qui dpasse
cits et l'impt des personnes morales le deux fois le revenu cadastral), le loyer ou la
sont au tauxproportionnel. valeur locative d'immeubles situs l'tran-
Les revenus des contribuablessontconsidrs ger. Il est prvu des imnunisations totales ou

globalement pour l'imposition (globalisa- partielles,dfnitivesou temporairesdu reve-
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P. SIBILLE

nu cadastral imposable, ainsi qu'un systme sifs applicables aux lments d'actifacquis
d'abattements et de rductions dont le plus partir du Ier janvier 1963 ou au dbut de

important concerne la facult pour le pro- l'exercice comptable cltur dans le courant

pritare occupant sa maison d'habitation de de l'anne I964.
rduire le montant du revenu cadastral La compensationdes pertes est autorisepen-
dclarer d'un chiffre forfaitaire allant de dant les 5 annes suivant celle au cours de
I 2.00o 30.000 francs selon l'mportance de laquelleelles ontt comptabilises.
la Conmune. Sous certaines conditions et dans certaines li-
2.2. Les revenus n/obiliers imposables sont les mites, sont dductibles du total des revenus

revenus et produits de capitaux et biens mo- profssionnels:
biliers. Il s'agit essentiellement des revenus - les cotisationsd'assurancelibre ou compl-
suivants,d'originebelge ou trangre: mentaire contre la maladie et l'invalidit;

les divdendesdes socitspar actions; les cotisationsd'assurance-vie;-
-

les revenus des capitaux investis par les les sommesaffectes l'amortissementou-
-

associs actifs ou non actifs dans les socts la reconsttution d'emprunts hypothcai-
de personnes (y compris les intrts des res contracts en vue de la construction
avances faites la socit par ses associs); d un immeuble et garantis par une

les associs peuvent, certaines condtions, assurance temporaireau dcs capital d-

opter pour le rgime des personnes physi- croissant;
ques. - de mme qu'un abattement de 5 P.c. du
revenus de fonds publics (sauf ceux qui montant total des revenus professionnels-

sont exempts de tous mpts en vertu des nets (avec ninimum de 5.000 francs et

dispositionslgalesparticulires); maximumde Io.000 francs);
revenus d'autres obligations, de crances, Les revenus du mari et de la femme sont-

de prts; cumuls, SOUS rserve d'une dduction de 40

produits de la location de biens mobiliers p.c. du montant total des revenusprofession--

corporelsou incorporeis; nels de la femme, avec minimum de I9.00o
les revenuscompris dans les rentes viagres francs et naxinumde 27.000 francs.-

constituespar abandonde capital. 2.4 Les revenus divers participant l'ensem-

2.3 Les revenus proessionnels comprennent ble du revenu global, comprennentles bn-
les bnfices commerciaux, industriels et fices ou profits d'oprations occasionnelles

agricoles, les rmunrations et salaires, les (sans caractre professionnel), autres que les

profits d'activits indpendantes non com- oprationsde gestionnormale de patrimoine,
merciales. les prix et subsides obtenus d'organismespu-
Des revenus sont immuniss sous certaines blics, les rentes alimentaires, les revenus mo-

conditions: allocations et indemnits ca- biliers compris dans les produits de la sous-

ractre social, plus-values (accroissements location ou de la cession de bail d'immeuble
d'avoirs), provisions destines couvrr des meubl;les lots aflrents certainst:itresd'em-
pertes ou charges nettement prcises et que prunts, les produits de la location du droit de
les vnements en cours rendent probables. chasse, de pche et de tenderie, ainsi que les
Outre les alpenses prossionnelles faites pen- plus-values de cession titre onreux d'im-
dant la priode mposable, sont galement meubles non btis situS en Belgique et de-
dductibles les amortssements, pour lesquels puis moins de huit ans.

existe une option d'amortissements dgres- 2.5. Le revenu global ainsi constitu peut en-
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ELEMENTS DU DROIT FISCAL BELGE

core faire l'objet des dductions suivantes, pour atteindre IOO p.C. lorsque le contribua-
sous certainesconditions: ble a au moins 8 personnes charge. En au-

les frais d'encaissement et de garde aff- cun cas, la rductionne peut se rapporter la-

rents aux revenus mobiliers imposables; partie du revenu qui dpasse 260.000 francs
certainsintrtspays; augments de 26.oo0 francs par personne-

les rentes alimentairespayes; charge au del de la quatrime.-

-ies libralitsaux Universitset aux pays en L'imputation des prcomptes (imnobiliers,
voie de dveloppement; mobiliers, professionnels), du crdit d'inpt

2.6. Minimaexonrs. du chef de l'mpt des socits peru sur les
L imptn'est pas d lorsque le revenu global dividendes, les revenus des capitaux investis
n'atteint pas le chifre de 35.000 francs pour dans les socits de personnes et les tantimes
les contribuables n'ayant aucune personne des adminiscrateurset commissaires de soci-

charge, ce chiffre tant major d'abord de ts, rpond des conditions et linitations
5.000 francs par personne charge jusqu' la bien dternines.
troisime, ensuite de 39.000 francs par per- Un rgime de cotisationsdistinctes,gnrale-
sonne charge partir de la quatrime. ment taux proportionnel,est assurmoyen-
2.7 Le taux de l'impt des personnes physi- nant certaines conditions, en faveur des bn-
ques comprend un barme (minmum de fices de cessions, plus-values, arrirs de r-

300 francs avec maximum de 4I.450 francs) munrationset capitauxd'assurance-vie.

pour les revenus ne dpassant pas 2IO.000 2.8. Revenusetrangers.
francs. Au del de ce montant, un taux pro- La double impositionrsultantdu systmede
gressifest appliqu qui varie de 30 P.c. pour l'mposition globale est corrige soit par les
la tranche de 2IO.000 3 I 5.000 francs 60 conventions nternationales soit par des dis-

p.c. pour la tranche dpassant 4.000.000 de positionsspciales de la loi nationale.
francs. La Belgique a conclu ce jour des conven-

Il est tabli un dcimeadditionnelsur l'mpt tions avec les pays suivants:
affrent la tranche des revenus imposables
excdant500.000 francs. Luxembourg 9 mars I93 I

En aucun cas l'impt total, non compris le travailleursfrontaliers 27 mars I948
dcime additionnel,ne peut dpasser 50 P.c. Italie I 1 juillet I93 I

du revenu imposable. Pays-Bas 20 fvrier I933
La partie de l'impt qui correspond aux re- Etats-Unsd'Amrique 28 octobre I948
venus professionnels autres que les rmun- (complte9 sep-
rations est en principemajorede 15 p.c. On tembre I952 et

peut chapper cette majoration en cas de 2I mai I965)
versementsanticipatifsde l'impt. Finlande I fvrier 1954 *

Ajoutons enfin que les communessont auto- France I6 mai I931

rises, sous certaines conditions, tablir une IO nars I964
taxe additionnellequi ne peut dpasser 6 p.c. Sude 2 juillet I965 et

de l'mpt des personnes physiquesd sur le 7 mars I967
revenu d'originebelge. Allemagne I I avril I967
Des rductionsde l'mptpour charge de fa- RoyaumeUni de 27 mars I953 et

nille sont accordes qui s'lvent 5 P.c. GrandeBretagne 27 fvrier 1970

pour les deux prenres personnes charge Norvge 30 juin I967
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En l'absence de conventions, des rductions de 95 P.c. de leur montant net encaiss (9o
de l'imptsont accordes. Il s'agit: p.c. dans certaines socits de portefeuille).
-pour les revenus imnobiliers et profes- Les intrts d'obligat:ions, de crances, de

sionnels trangers, de la moiti de la partie prts, de dpts, recueillis par la socit ne

de l'impt qui correspond proportionnel- sont pas dduitsde la base imposable.
lement ces revenus; 3.6. Liquidation.
pour les revenus nobliers trangers, d'une Une cotisation spciale (30 P.C. ou I5 p.c. se--

quotit forfaitare de I 5 p c. du revenu qui lon la date de constitution des rserves) est

at impos l'tranger; perue charge des socits qui liquident
autrenent que par voie de fusion, absorption

3. L'IMPT DES socITs ou scsson sur toute somme rparte au-del
du nontant du capital investi (ventuelle-

3.1. L'impt des socits est d par les soci- nent revaloris). Cet mpt exonre l'ac-
ts commerciales et les associations qui se tionnairede toute impositonndividuelle.
livrent des oprations lucratives et qui ont

leur domicile fiscal en Belgique. 4- L'IMPT DES PERSONNES MORALES

3.2. La base de l'mpt est constitue par le
bnfice total (rserv et distribu) et mon- L'Etat, les provinces, les conmunes, Jes or-

dial (belge et tranger), les dpenses non ad- ganismes et associations non commercales

mises et les tantimesdes mandatairessociaux paient l'impt sur les revenus de capitaux et

non actifs. biens mobiliers, les revenus inmobiliers et

La compensation des pertes des cinq annes certains revenus divers. Cet mpt est peru

antrieures est autorise, sauf drogations. par voie de prcomptes.
3.3. Le taux normal est de 30 P.c. Il est port

35 p.c. sur la partie des bnfices rservs 5. L'IMPT DES NON RSIDENTS

dpassant 5 million francs et ramen 25 P.c.
sur les rservesnfrieures I nillion francs. Y sont assujetties les personnes physiques ou

Une majorationde l'impt de IO p.c. est cal- morales non rsidentes en Belgique et, par-

cule sur le cinquimede la tranche du reve- tant, non soumises l'mpt des personnes

nu imposablequi excde 3 million francs. physiques. L'mpt atteint les revenus pro-
En outre, il est peru au profit du Fonds sp- duits ou recueillis en Belgique. Les modalits

cial 6 centimes additionnels la quotit de de calculdiffrentselon les situations.

l'impt des socits qui se rapporte aux reve- La perceptionde l'mptest gnralementas-

nus d'originebelge. sure par voie de prcomptes.
34. Les prcomptes immobliers et mobi- Toutefois, dans les cas o le contribuable
liers, rels ou fictif, sont, de mme que pour tranger exerce une activit par l'interm-

l'mpt des personnes physiques, mputables diaire d'un tablissement(socitou personne

sur l'inptdes socits. physique), dispose d'une habitation en Bel-

3.5. Prventionde la double imposition. gique, exerce des fonctions d'administrateur
Les dividendes, revenus des capitaux investis ou d'associ, un rgime de globalisation lui

et revenus mobiliers exempts de tous m- est appliqu, mais pour les revenus belges
pts (que ces revenus soient d'origine belge seulement. Pour les socits, le taux affrent

ou trangre) recueillis par la socit sont aux revenusrecueillisparl'tablissementdela

dduts de la base imposable, concurrence socit trangre est de 35 P.c. Pour les per-
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sonnes physiques, on applique un barme tains .ctes (actes authentiques, translatifs de
progressif proprits inmobilires, de baux d'immeu-

ble, etc...).
6. TAXES ASSIMILES AUX IMPTS Les droits varient selon la nature des actes.

SUR LES REVENUS Le code des droits d'enregistrementcontient
de nombreuses dispositions relatives aux

6.I. Taxe de circulation sur les vdhicules auto- actes, la base inposable, aux modalits
mobles. de perception aux moyens de preuvesde l'ad-
Il est tabli une taxe annuelle pour les vhi- ministration, aux droits d'investigations, la
cules vapeur ou moteur servant soit au prescription, aux restitutions, aux sanctions
transport de personnes, soit au transport sur et laprocdure.
toutes de marchandisesou d'objets quelcon- 7.2. Droitsd'hypothque.
ques. Des exemptionssontprvues. Il s'agit d'un impt (o,2 p.c.) sur les inscrip-
Des automobilesservant au transport de per- tions d'hypothqueset de privilges sur im-
sonnes sont imposes sur la base de la puis- meubles.
sance fiscale en chevaux vapeur (par exenple 73. Droitsdegre.
I2C.V.- 2448 F). Pour les vhicules servant Il est peru un droit de greffe sur certaines
au transport de marchandises, lataxeest cal- oprations effectues dans les cours et tribu-
cule sur la base du poids total du vhicule. naux.

Il est prvu des taxes forfaitaires, des rduc- 7.4. Droitsde succession.

tions, des majorationset des modalits diver- Ils sont perus sur la valeur des biens compo-
ses. sant la succession d'un habitant du Royau-
6.2. Taxessur lesjeuxetparis. me. Un droit de mutationpar dcs frappe la
Une taxe spciale de 4,4 P.c. frappe le mon- valeur des biens situs en Belgique et faisant
tant brut des sommes engages dans les jeux partie du patrimoine successoral.d'tm non-

et paris. rsident.
6.3 Taxes sur les appareils automatiques de La dterminationde la baseimposablerpond
divertissement. des rgles de droit civil et des rgles par-
Taxe tablie annuellementsur certains appa- ticulires trs strictes, de mme que les for-
reils placs dans les lieux publics et dans les malits relatives la dclaration, la liquida-
cerclesprivs. tionet au recouvrementde l'impt.

Le tarifest doublementprogressifen ce sens

7. DROITS D'ENREGISTREMENT, qu'il varie la fois selon le degr de parent
D. HYPOTHQUE, DE GREFFE, DE entre le dfunt et les hritiers et selon la hau-
SUCCESSION teurde la base imposable.

/

7.1. Droits d'enregistrement 8. TAXES ASSIMILES AU TIMBRE

A l'occasion de la formalit de renregistre- (TAXES SUR LES AFFAIRES).
ment (par exemplecopie, analyseou mention
d'un acte ou d'un crit:) dans un registre ce Ce rgime a permis l'Etat depuis 50 ans de
destin, il est peru des droits. Ceux--ci sont percevoir l'inpt sur les transactions com-

fixes, proportionnelsou progressifs selon les merciales(transmissionset prestations).
actes. Les onze mpts qui sont rangs sous l'appel-
L'enregistrement est obligatoire pour cer- lation taxes assimiles au timbre n'ont rien
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de communavec le droit de timbre. Celui-ci, (produit de luxe par ex.). Des rgles parcu-
dontl'importanceest fortrduite, frappe cer- lires concernent les procdures d'tablisse-
tains rnts ou actes. Les taxes assimiles au ment, de perception, de preuve, de poursui-
timbre, au contraire, constituent le prlve- tes et sanctions.
ment fiscal le plus mportant aprs l'mpt C'est ce rgime qui va bientt faire place la
sur les revenus. Il frappe les actes ou faits T.V.A.,le Ier janvier I97I.

juridiques et certainsactes matriels.
Ce sont la taxe de transmissions, la taxe de 9. IMPTS PERUS PAR L'ADMINISTRA-
facture sur les transmissions et la taxe de luxe TION DES DOUANES ET ACCISES.

qui constituent l'essentiel de ces mpts. La

taxe est due l'occasion de chaque trans- Ce sont les droits d douane (essentiellement
mission. A ce systme de taxes cascade s'est les droits d'entre), les droits d'accises (sur les

adjoint, pour un certain nombre de produits, alcools, bires, boissons fermentes,eaux mi-
un rgime de taxes forfaitaires. En outre, le nrales et limonades, sucres, huiles minra-

systme comporte de nombreuses droga- les, benzol et produits analogues, gaz de
tions, des taux rduits (le taux normal est de ptrole et tabacs fabriqus), ainsi que la

7 p.c. actuellement) et des taux renforcs taxe d'ouverturedes dbitsde boisson.
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ELEMENTS OF BELGIAN FISCAL LAW

I. GENERAL fiscal laws. Fiscal legislation is the subject of
an annual vote by Parliament for its renewal

I.I Article 1 IO of the Constitutionprovides (annualfinance law).
that no tax for the benefit ofthe State may be I.2 State taxes comprise direct and indirect

imposed except by a law. No Provincial taxes. Total fiscal receipts amounted (n
taxation may be imposed except with the millionsoffrancs):
consent of the Provincial Council. No in 1968 to 226,799
Communal taxation may be mposed except in 1969 to 253,463
with the consent of the CommunalCouncil. The breakdownofthe receipts in 1969 was as

It is generally the Minister of Finance who follows:
presents to Parliament the proposals for

in millions offfancs per cent

Direct taxes IO9,698 435
incone tax lO6,514
other taxes and duties collectedby the Direct
TaxesDepartment 3,I84

Indirecttaxes I43,764.6 56.5
customs 7,939
excise and sundry 34,863
stamp duties and similar taxes (taxeson business) 87,454
registration 8,666.4
deathduties 3,892.I
RegistrationDepartment 950. I 13,508.6

253,462.6 IOO

I.3 Taxes are collected by three depart- pretation so as to facilitate their application
ments: the Direct Taxes Department, by the Departments. However the Courts

responsible for the assessment and collection are the sole judges of nterpretation of the
of income tax and similar taxes (vehicles, fiscal law. The procedure for tax disputes
gaming and betting, automatic machines), differs according to whether they relate to .

the DepartmentofRegistrationand Estates, taxes wlfich are the concem of the Direct

which deals with registration duties, death Taxes Department or other taxes. Disputes
duties, stamp duties and taxes similar to relating to other taxes are within tle com-

stamp duties (taxes on business) and finally petence of the ordinary courts; the tax-

the Customsand ExciseDepartment. payer has the normal rights of redress under

Althoughthe law and executivedecrees form common law. In the fieldofdirect taxes, the
the legal basis of taxation, administrative Director of Taxes is regarded as the first
circulars often lay down their technical inter- judge in a dispute. An appeal against his
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decision nay be made to the Court of will come into operation on I January 197I.

Appeal and its judgements can be the subject I.6 So far as taxes collectedby local authori-

of appeal to the Supreme Court of Appeal. ties are concerned, they are charged on in-

I.4 Fron I9I9 to 1962 the incometaxsystem come, in the forn of additions to the State

was based on tax schedules (property tax, taxes, and on various assets and administra-
securities tax, professional tax) combined tiveservices.The chiefones are the amounts

with a personal supplenentary tax. in respect of Provincial and Cornmunal tax

The law of 20 Novenber I962 (Moniteur added to the pre-payment on property in-

Belge of I Decenber I96Z) replaced the come, the Connunal tax added to personal
schedule system based on the nature of the income tax and non-residents tax and the
income by four separatc taxes according to additionalamountschargedon company tax.

tlie status ofthc recipientofthe income.
I. Tax on natural persons due on thc total 2. PERSONAL INCOME TAX

ncomeofthe inhabitantsofthe kingdom;
2. Tax on companies due on tle whole of Personal income tax is assessed on Belgian

profits made by companies resident in and foreign income (income from all

Belgiunand by other corporatebodies of sources) received during a fiscal year by
the same type. persons resident in Belgium. It is calculated

3-Tax on corporate bodies (other than on hcome fron property, securities, pro-

companies) affecting the income from fessional sources or miscellaneous sources

property and investments on non-profit received by the tax-payer, even if one or

makng corporate bodes constituted other of the itens ofncome concerned has

underBelgian law. been the subject of deduction at source,

4 Tax on non-residentsaffecting the incone known as a pre-payment .

obtained or receved in Belgium by non- 2. I Income rom property is assessed on the

residents of the kingdom or by non- rateable value of propcrty situated n Bel-

resdent companiesand associatons. giuro, rents received from buildings let for
The tax on natural persons and, in certain professionalpurposes (i.e. the part of the rent

cases, the no-residents tax are calculated at which exceeds twice the rateable value), and

progressive The companies and the rentable value of situat-a ratc. tax on rent or property
tax on corporate bodes are calculated at a ed abroad. There is provision for various

proportionalrate. exemptions-whichmay be total or partial
The tax is assessed on thc total inconieoftax- and final or temporary-from the taxable

payers; however it is paid by means of prc- rateable value, and also a system of abate-

payments in the case of certain income fron ments and reductions the most irnportantof

property, securities, profssional or nis- which is the right of an owner-occupier to

cellaneoussources. reduce the amount of the rateable value and

I.5 Taxes on transfers of securities, similar declare a fixed figure ranging from I 2,000 to

transactions and works enterprises (taxes on 30,000 francs according to the size of the

business) were instituted in I92I and form Commune.

the code oftaxesofstampduty type. 2.2 Income on securities s assessed on the in-

This system of successive taxes will be re- come and proceeds of capital and securities.

placed by t:he T.V.A. in respect ofwhich the It covers essentially the following types of
law of 3 July I969 and the executive decrees income,whetherofBelgianorforeignorigin:
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dividendsofjointstockcompanies; for construction of a building and gua--

income on the capital nvested in partner- ranteed by temporary life insurance relat--

ships by active or non-active partners (in- ing to the decreasingcapitalsum;

eluding nterest on advances made to the - an abatementof5% ofthe total amountof
partnership by its partners); the partners net professionalncome (with a minimum

may, under certain conditions, opt for of 5,000 francs and a maximumof Io,000
assessmentas personalincometax; francs).
incomeon public investments(except tho- The incomes of a husband and wife are-

se which are exempt from ail taxes by combined,subject to a deductionof40% ofthe
virtueofspecial regulations) total amount of the professional ncome of
income from other bonds and debentures, the wife, with a mininum of 19,000 francs-

credits and loans; and a maximumof27,000 francs.
the proceeds of hiring of tangible or n- 2.4 Miscellaneous income forning part of the-

tangiblemovableassets; total income, comprises profits from oc-

-income from annuities purchased for a casional transactions (not of a professional
capitalsum. nature), other than transactions relating to

2.3 Projssionalincomecomprisescommercial, normal management of capital, prizes and
ndustrialand agriculturalprofits,salaries and subsidies btained from public organisations,
wages, and the profits of non-commercial pensions, income from the proceeds of sub-
independentactivities. letting or assignment of lease of furnished
The income is exempt under certain condi- property; premiums relating to certain loan
tions: allowances and indemnities of a social securities, proceeds of letting hunng, fish-
nature, capital gains (increases in assets), and ng, and trapping rights, and also capital
provisions to cover losses or liabilities which gains on disposal for a consideration within
are clearly stated and which current events less than eight years, of undeveloped land
make probable. situated in Belgium.
In addition to proessionalexpenditureincurred 2.5 The total income thus constitutedmay be
during the period of assessment, deduction the subject of the following further deduc-
may also be claimed for amortisations, for tions, undercertain conditions:
which there is an option ofa decreasing scale -the cost of collection and safe-keeping
of amortisation applicable to assets acquired relating to the incomeassessed;
on and after I January I963 or the beginning - certain interestpaid;
ofthe tradingyear ending during I964. - pensionspaid;
Losses may be offset during a period of five - donations to universitiesand to developing
years following that during which they were countries.
accountedfor. 2.6 Minimumexe,nptions
Under certain conditions and subject to No tax is due when the total income is less
certain limits, the followingmay be deducted than 35,000 francs for tax-payers with no

from the tota] ofprofessionalincome; dependants, this figure being ncreased by
premiumson privatefullor supplementary 5,000 francs for each dependant up to the-

insuranceagainst illnessand incapacity; t:hird and then by 39,000 francs for the fourth
lifeinsurancepremiums; and each subsequentdependant.-

sums applied to the amortisation or re- 2.7 The rate of personal income tax is on a-

constitutionofmortgage loans contracted scale (with a minimum of 300 francs and a
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maximun of 4I,450 francs) fr incomes not total assessment s adjusted either by inter-

exceeding2Io,000 francs. Above this amount national agreements or by special provisions
a progressive rate is applied varying from in the nationallaw.

30% for the amount between 210,000 and To date Belgium has concluded agreements

3 I 5,000 francs and 60o for the amount ex- with the followingcountries:

ceeding 4,000,000 francs. Luxembourg March9 I931
An additional tenth is payable on tax relating ,trontier workers March
to the assessable nconie exceeding 500,000

27 I948
Italy iIJUly I93I

francs. Netherlands 20 February I923
In no case may the total tax, not including United Statesof 28 October 1948the additional tenth, exceed 50Oo of taxable

Amerca (supplementedincone.
The part of the tax which corresponds to

9 Septemberand
21 May I965)

professional income other than remunera- Finland February
tion is in principle increased by 15o. This

I I954
France I6 May I931

increase may be avoided by advance pay- Io March I964
mentsofthe tax. Sweden 2 July I965 and
Finally, local authorities are authorised, un-

7 March I967
der certain conditions, to impose an additio-

Germany I April I967nal tax which may not exceed 600 ofthe tax
UnitedKingdon March and27 I953

due on personal income of Belgian origin.
Reductions in the tax for family dependants

27 February 1970

Norway 30 June I967
are granted amounting to 500 for the first
two dependants and rising to IO0/o when In the absence of agreements, reductions in

the tax-payerhas at least eight dependants. In tax are grantedon the followingbasis:
no case may the reduction relate to the part -for foreign property and professional
of the income which exceeds 260,000 francs ncome, one half of the part of the tax

plus 26,000 francs per dependant beyond the whicl corresponds proportionally to this
fourth. income;
Credit for pre-payments(property, securities - for income on foreign securities, a fixed
and professional) in respect of company tax amount of I5% of the ncome taxed

charged on dividends, income on capital in- abroad.
vested n parnerships and fees of directors
and auditors of companies, is subject to 3. COMPANY TAX

clearly determined conditions and limita-
tions. 3.I Company tax is payable by commercial
A system ofseparateassessments,generallyat companes and associations which engage in
a proportional rate, is applicable, under profit-making operations and which have
certain conditions, to profits from assign- their physicaldomicile in Belgium.
ments, capital gains, arrears of remuneration 3.2 The tax is based on the total profit
and capital sums paid under life insurance (undistributed and distributed) in all coun-

policies. tries (Belgium and abroad), non-admissible
2.8 Foreign income expenses and fees of non-active company
Double taxation resulting from the system of agents.
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Losses for the five previous years nay be pay tax on ncomefrom capitaland securities,
offset, subject to exceptions. property ncome and certain miscellaneous

3.3 The normal rate is 300. It is raised to incomes. This tax is paid by means ofdeduc-

3500 on unclistributed profits exceeding tion at source.

5,000,000 francs and reduced to 2500 on un-

distributedprofits less than ,000,000 francs.
5. TAX ON NON-RESIDENTS

A Io% increase in the tax is applied to one-

fifth of tile part of the taxable income ex- This applies to natural persons or corporate
ceeding 3,000,000 francs. bodies not resident in Belgium and there-
In addition, a surcharge of 600 of the basic fore not subject to personal ncome tax. The
tax amount, for the benefit of the Special tax relates to incomeproduced received inor

Fund, is made on the part of company tax
Belgium. Tle methods of calculation differ

whch relates to income of Belgian origin. according to circumstances.
3 .4 Propertyand securitypre-payments,real

Payment of the tax is normally made by
or fictitious, are, in the same way as for

deductionat source.

personal income tax, deductible from com-
However, in where the foreigncases tax-

pany tax. exercises activty through the
3.5 Preventionofdouble taxation

payer an

Dividends,ncome from capital invested and agency of an establishnent (company or

natural person), has a residence in Belgium,
income from securities which are exempt

or holds the offce ofdirectoror partner, he is
from tax (whether they are of Belgian or

subject total Belgian income only.to tax on

freign origin) received by the company are
For companies, the rate relating to ncome

deductedfrom the assessmentto the extent of received by the establishmentof theforeign
95% ofthe net amount received (90% in the

company s 3500. For natural persons, a
caseofcertainholdingcompanies). progressivescale is applied.
Interest on bonds and debentures, credits,
loans, and deposits received by the company
are not deductiblefrom the assessment. 6. TAXES SIMILAR TO INCOME TAX

3.6 Lquidaton
A special charge (30% or 15o according to 6. Road trac tax on nechanically propelled
the date on which tle reserves were con- vehicles
stittited) is payable by companies which go An annual tax is charged on steam or motor

to liquidation other than as a result of vehicles used for transportationofpassengers

merger, take-over or partition, on the full or any kind of goods or objects. There is

amount of the sum distributed over and provisionfor exemptions.
above the amount of capital invested (after Passenger cars are taxed on the basis of the
re-valuation where appropriate). This tax fiscal horse-power (for example I2 H.P. =

exenpts the shareholderfrom any individual 2448 F). For goodsvehicles the tax is calculat-
taxation. ed on the basis of the total weight of the

vehicle.
4. TAx ON CORPORATE PERSONS Provision is made for fixed taxes, reduc-

tions, increasesand differentmethods.
The State, Provinces, Communes, and non- 6.2 Taxes on gaming and betting
commercial organisations and associations A special tax of4.4 per cent is chargedon the

July, August, September
290 Bulletin Vol. XXIV, no. 7-8-9, I970

juillet, aot, septembre



P. SIBILLE

gross amount ofsun,s applied to gaining and varies both with the degree of relationship
betting. between the deceased and his heirs and with
6.3 Taxeson autoaticamusenentmachines. the amount on which the assessment is based.
Tax charged aually on certain machines in

public places and privateclubs. 8. TAXES OF STAMP DUTY TYPE

(TAXES ON BUSINESS)
7. REGISTRATION, MORTGAGE, COURT

REGISTRATION AND DEATH DUTIES This system has enabled the State collectto

tax on conmercial transactions (transfers and
7.I Registrationduties services) for the last fifty
On the occasion of fornal registration (for years.

The eleven taxes covered by tle descriptionexample ofa copy, analysis or recording ofa taxes of stamp duty type have nothing in
deed or wrtten document) in an authorised

comnon with stamp duty. This, which is
regstry, duty is payable. This is calculated o11

very small, applies to certain documents or
a proportional or progressive basis ac-

deds. The of duty thetaxes stamp type, on
cording to the document.

Pegistration is compulsory for certain deeds contrary,constitute the most important fiscal
charge after income tax. They apply to legal(certifed copies, transfers of property and

leases, etc.).
acts or events and certainmaterial acts.

The transfer tax, the invoice tax on transfers
The duty varies according to the nature of and the luxury tax constitute the essential partthe document.

of these taxeS. The tax is due on the occasion
The code of registration duties contains of each transfer. This of successive
numerous provisions relating to the docu- system

taxes is combined, for a number ofproducts,
ments, the rate of duty, ihe payment proce- with the of fixed In addition,system taxes.
dure, meansofproofofadministration,rights the is subject deroga-system to numerous
of investigation, time limitation, repay- tions, reduced (the normal isrates rate 7 per
ments, sanctonsand procedure. present) and increased (forcent at rates
7.2 Mortgageduties

example luxury products). Special ruleson
A tax (0.2 per cent) is charged on registra- lay down the procedures for assessment,
tions ofmortgagesand charges on property.
7.3 Courtregistrationduties payment, proof, proceedings and sanctions.

It is this system which will soon be replacedA registration duty is charged on certan
by the T.V.A. Januaryoperationseffected in the Courts.

on 1 I97I.

7.4 Death duties
These are paid on the value ofthe estate ofan

o. DUTIES CHARGED BY THE CUSTOMS

inhabitant of the kingdom. A duty on
AND EXCISE DEPARTMENT

transfer by death is applied to the value of
assets situated in Belgium which are part of These are custons duties (essentially entry
the estate ofa non-resident. duties), excise duties (on alcohol, beer, fer-
The assessment is based on the rules ofCivil mented drinks, mineral waters and lenona-
Law and very strict special rules, whch also des, sugar, nineraloils, benzol and analogous
apply to formalities relating to the declara- products, petroleum gas and manufactured
tion, paymentand recoveryofthe duty. tobacco), and also the tax on the opening of
The tariff is doubly progressive in that it of-licences.
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GRUNDZGE DES BELGISCHEN STEUERRECHTS

I. ALLGEMEINES der Minister der Finanzen dem Parlament
vor. ber die Fortgeltungder Finanzgesetze

1.1. Artikel 1 IO der Verfassung bestimmt, wird alljhrlich im Parlament abgestimmt
da keine staatliche Steuer ohne Gesetz er- (jhrlichesFinanzgesetz).
hoben werden darf. Keine Steuer zugunsten I.2. Staatliche Steuern sind direkte und in-
einer Provinz darf ohne Zustimmung des direkte Steuern. Die gesamten Steuerein-

Conseil provincial (Landrat) und keine nahnen betrugen (in Millionen Franken):
Gemeindesteuer ohne Zustimnung des I968: 226,799
Conseil communal (Gemeinderat) aufer- 1969: 253,463
legt werden. Die Aufglederung der EinnahmeD I969 er-

Steuergesetzesvorschlge legt gewhnlich gibt:

MillionenFranken Prozent
Direkte Steuern lO9.698 43,5
Einkommensteuer IO6.5I4
andere Steuern und Abgaben,die die Abtei-

lungfr direkteSteuern einnimmt 3.I84

Indirekte Steuern 143.764,6 56,5
Zlle 7.939
Verbrauchsteuernund andere 34.863
Stempelsteuernund hnlicheSteuern

(Geschftsteuern) 87.454
Registersteuern 8.666,4
Erbschaftsteuern 3.892,I
Registerverwaltung 950,I I3.308,6

253.462,6 IOO

.3. Steuem werden von drei Abteilungen bilden die rechtliche Grundlageder Besteue-

erhoben: Der Abteilungfr direkte Steuern, rung. Dagegen regeln hufig Verwaltungs-
zustndig fr die Veranlagung und Erhe- anordnungenihretechnischeAuslegung, um

bung von Einkommensteuerund hnlichen so die Anwendungdurch die Abteilungenzu

Steuern (Kraftfalrzeug-, Spiel- und Wett-, erleichtern. Entscheidungsbefugt ber die
Automatensteuer), der Abteilung fr Re- Auslegung vom Steuerrecht sind jedoch al-

gister und Grundvermgen, die 1Legister- lein die Gerichte. Das Verfahren bei Steuer-
und Erbschaftsteuern, Stempelsteuem und streitigkeitenist unterscliedlich,je nachdem,
hnliche Steuem (Geschfsteuern) erhebt, ob es sich um Steuern der Abteilungfr di-
und schlielich der Abteilung fr Zlle und rekte Steuern oder um andere Steuern ban-
Verbrauchsteuern. delt. Ein R-echtsstreitwegen anderer Steuern
Das Gesetzund Verordnungender Exekutive fllt unter die Zustndigkeitder ordentlichen
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Gerichte. Der Steuerpfichtige hat die nor- Die Steuer wird vom gesamten Einkommen
malen Ansprche nach allgemeinem Recht. des Steuerpflichtigenerhoben. In bestimmten
Auf dem Gebiet der direkten Steuern ent- Fllen wird sie jedoch bei Einknften aus

scheidet der Leiter der zustndigenSteuerab- Grundvermgen, beweglichem Vermgen
teilung einen Kechtsstreit in erster Instanz. und Beruftt:igkeit oder aus anderen Ein-

Gegen seine Entscheidung kann Berufung kunftsarten durch Vorauszahlungsabzgege-

beim Berufungsgericht und gegen dessen leistet.

Entscheidung Revision beim obersten Re- I.S. Steuern auf den Umsatz von bewegli-
visionsgerichteingelegtwerden. chen Sachen, aufhnliche Geschfte und auf

1.4. Von I9I9 bis 1962 beruhte das Einkom- gewerblche Leistungen (Besteuerung der
mensteuerrecht auf Steuergruppen (Steuer Geschfsttigkeit) wurden I92I eingefhrt.
auf Einknfte aus Grundvermgen, beweg- Sie sind Steuern nach Art der Stempelsteu-
lichem Vermgen, Berufsttigkeit) kombi- ern.

niert mit einer persnlichen Ergnzungs- Dieses System aufeinanderfolgenderSteuern

steuer. wird durch die TVA (Mehrwertsteuer) er-

Das Gesetz vom 20. November I962 (Moni- setzt werden. Insoweit werden am I. Januar
teur belge vom I. Dezember I962) ersetzte I97I das Gesetz vom 3. Juli 1969 und die
das Gruppensystem nach der Art der Ein- Durchfhrungsverordnungeninkraft treten.

knfte durch vier unterschiedlicheSteuem je I.6. Von Kommunalbehrden erhobene
nach Stellung des Einkommensempfngers. Steuern berechnen sich nach dem Einkom-
I. Steuer der natrlichen Personen auf das men. Sie werden als Zuschlge aufdie staat-

gesamte Einkonmen der Bewohner des lichen Steuern und auf verschiedene Ver-

Knigreichs; mgenswertesowie aufLeistungen der Ver-

2. Krperschaftsteuer auf das gesamte Ein- waltung erhoben. Die wichtigsten sind die
kommen der Gesellschaften mit Sitz in Provinz- und Gemeindesteuerzuschlgeauf

Belgien und anderer gleichart:iger Kr- den Vorauszahlungsabzugfr Einknfte aus

perschaften; unbeweglichem Vermgen, der Gemeinde-

3. Steuer auf Einknfte nicht gewerblich steuerzusdlag auf Einkonmensteuernatr-

ttiger Krperschaften (auer Gesell- licher Personen und beschrnkt Steuerpflich-
schaften) aus Grundvermgen und be- tiger und die Zuschlge auf die Krper-
weglichem Vermgen dieser nicht ge- schaftsteuer.
werblich ttigen juristischen Personen

belgischenRechts; 2. EINKOMMENSTEUER NATRLICHER

4. Steuer der beschrnkt Steuerpflichtigen PERSONEN

auf Einknfe, die im Knigreich nicht
ansssige natrliche Personen, Gesell- EinkommensteuernatrlicherPersonenwird
schaften oder Vereinigungen in Belgien auf belgische und auslndischeEinknfte er-

erworbenodererhaltenhaben. hoben (Einknfe aus smtlichen Quellen),
Die Steuer der natrlichen Personen und in die in Belgien ansssige Personen rn Laufe

gewissen Fllen die Steuer der beschrnkt des Steuerjahres erzielen. Sie errechnet sich
Steuerpflichtigen werden nach einem pro- von Einknften, die der Steuerpflichtige aus

gressiven Satz berechnet. Die Steuer der Ge- unbeweglichem und beweglichem Verm-

sellschaftenund anderenKrperschaftenwird gen, aus Berufsttigkeit und verschiedenen
nach einem proportionalenSatz berechnet. anderen Quellen erzielt, selbst wenn der eine
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GRUNDZGE DES BELGISCHEN STEUERRECHTS

oder andere Einkunfsposten einem Abzug - Einknfte aus Rentenrechten, die gegen
an der Quelle, dem sogenannten Voraus- Zahlung eines Kapitalbetrages erworben
zahlungsabzug,unterlegenhat. wurden.
2.I. Einknjte aus unbeweglichem Vermgen 2.3. Einknfte aus Beruttigkeitsind Gewin-
werden nach dem steuerbaren Wert des in ne aus Handel, Gewerbeund Landwirtschaft,
Belgien gelegenen Grundbesitzes berechnet, Gehlter und Lhne sowie Gewinne aus

nach den fr die Vermietungvon Gebuden nichtkaufmnnischerselbstndigerTtigkeit.
zu beruflichen Zwecken erzielten Mieten Folgende Einknfte sind unter bestimmten
(d.h. dem Teil der Miete, der den steuerbaren Voraussetzungen steuerbefreit: Zuscbsse
Wert zweifach bersteigt) und nach der und Entschdigungensozialer Art, Wertstei-
Miete oder dem Mietwert von Grundver- gerungen (Werterhhungen der Aktiva)
mgen im Ausland. Es gibt verschiedeneBe- und Kckstellungenfr Verluste oder Ver-

freiungen von der Zurechnung zum steuer- pflichtungen, die sich deutlich abzeichnen
baren Wert. Sie gelten vollstndig oder teil- und nfolge laufender Ereignisse eintreten
weise, endgltig oder befristet. Auch gibt es knnen.
Milderungenund Ermigungen.Die wich- Zustzlich zu den Ausgaben anllich der Be-

tigste ist das Recht des Eigentmers eines rujsttigkeit, die im Veranlagungszeitraum
eigengenutzten Wohnhauses, den steuerba- anfallen, knnen Absetzungenir Abnutzung
ren Wert herabzusetzenund einen festen Be- geltend gemacht werden. Bei Wirtschafts-
trag von I2.000 bis 30.000 Franken, je nach gtem, die am oder nach dem I. Januar
Greder Gemeinde,zu erklren. I963 erworben wurden oder nach Beginn
2.2. Einknfteaus beweglichem Vermgen wer- des abweichenden Wirtschafisjahres, das in
den von Einknften und Ertrgen aus Kapi- I964 endete, karn aufWunschdie degressive
tal und sonstigem beweglichem Vermgen Afa vorgenommenwerden.
errechnet. Sie umfassen im wesentlichen fol- Verluste knnen whrend eines Zeitraumes

gende Einknfe belgischen oder auslndi- vonfnfJahrennachAblaufdesjenigenJahres
schen Ursprungs: abgesetztwerden,in demsieentstandensind.

Dividendenvon Aktiengesellschaften; Unter bestimmten Voraussetzungen und in-

Einknfte aus Kapitalanlagenin Personen- gewissem Umfang knnen folgende Auf--

gesellschaften durch geschftsfhrende wendungen von den gesamten Einknfen
oder nicht geschftsfhrende Gesellschaf- aus Berufsttigkeitabgezogenwerden:
ter (einschlielich Zinsen auf Gesell- -Beitrge zu freiwilligen Kranken- oder
schafterdarlehen an die Geselschaft); die Invalidittsversicherungen oder Zusatz-
Gesellschafterknnenunter gewssenUm- versicherungen;
stndenfr eine Veranlagungzur Einkom- - Lebensversicherungsprmien;
mensteuer der natrlichen Personen op- - Betrge zur Tilgung oder Ablsung von

tieren; Hypothekenschulden, die zur Errichtung
Einknfte aus fentlichen Anleihen (mit eines Gebudes aufgenommen worden-

Ausnahme solcher, die durch Sonderbe- waren und durch eine Risikolebensversi-
stimmungensteuerbefreitsind); cherunghinsichtlichdes abnehmendenKa-

-Einknfte aus anderen Schuldverschrei- pitalbetragesgesichertsind;
bungen, Obligationenund Darlehen; - ein Nachla von 500 der gesamten Ein-

Ertrgeaus Vermietungoder Verpachtung knfte aus Berufsttigkeit (mindestens-

beweglicherSachen oder Rechte; 5.000undhchstens IO.000 Franken).
July, August, September
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Die Einknfe von Eheleuten werden zu- Enkommen zwisclen 2Io.000 und 3 I 5.000

samengeAt. Dabei werden 40% von den Franken bis zu 60% fr Einkommen ber

gesamten Einknten aus Berufsttigkeitder 4.000.000 Franken.
Frau, mindestens 19.0o0 und hchstens Ein zustzliches Zehntel ist auf Steuern zu

27oooFranken,abgezogen. zahlen, die auf veranlagte Einkommen von

2.4 Sonstige Einkne als Teil des gesamten mehr als 500.000 Franken erhoben werden.
Einkommens sind Erlse aus gelegentlichen In keinem Falle darfdie gesamte Steuer, aus-

Geschften (nichtberuflicher Art), die nicht schlielich des zustzlichen Zehntels, 5000
zur normalen Vermgensverwaltunggeh- des steuerbaren Einkommens berschreiten.
ren, Prmien und Subventionen von ffent- Der Teil der Steuer, der auf Einknfte aus

lichen Organisationen, Unterhaltsrenten, Berufsttigkeit entfllt (mit Ausnahme von

Einknfe aus Untervermietung von m- Arbeitsentgelt),wird grundstzlichum I5o
blierten Rumen, Einknfte in Zusanmen- erhht. Diese Erhhung kann durch Steuer-

hang mit Darlehenssicherheiten, Erlse aus vorauszahlungenvermiedenwerden.

Verpachtung von Jagd-, Fischerei- und Fal- Schlielich knnen die Kommunalbehrden
lenstellerrechten, sowie Veruerungsge- unter gewissen Voraussetzungen eine zu-

winne aus dem Verkauf von unerschlosse- stzliche Steuer erheben, die nicht mehr als
nem Grundbesitz n Belgien innerhalb von 6% der EinkommensteueraufEinkn£tebel-
wenigerals acht Jahren. gischen Ursprungs natrlicher Personen be-

2.5 Von dem so errechneten gesamten Ein- tragen darf
komnen knnen unter gewissen Vorausset- Steuerermigungenfr Familienangehrige
zungen folgende Abzge vorgenommen werden in Hhe von 5% fr die ersten bei-
werden: den unterhaltsberechtigtenAngehrigen ge-

Kosten der Einziehung und Verwaltung whrt. Sie steigen bis zu IOO%, wenn der-

dieserEinknfe; Steuerpflichtigewenigstensacht Angehrige
bestimmtegezahlteZinsen; hat. In keinem Falle git die Ermigungfr-

gezahlte lenten; den Teil des Einkommen das 260.000 Fran--

Spenden an Universitten und Entwick- ken pluS 26.000 Franken fr jeden ab dem-

lungslnder. fnftenAngehrigenbersteigt.
2.6. Freigrenze Die Anrechnung von Vorauszahlungsabz-
Eine Steuer wird nicht erhoben, wenn das gen (aufEinknfte aus Grundvermgen,be-

gesamte Einkommen eines Steuerpflichtigen weglichem Vermgen und aus Berufsttig-
ohne unterhaltsberechtigteAngehrige we- keit) und von Krperschaftsteuer, die auf

niger als 35.000 Franken betrgt. Dieser Be- Dividenden,Einknfteaus in Personengesell-
trag erhht sich um 5.000 Franken fr jeden schaften investiertem Kapital und auf Tan-

bis zu drei unterhaltsberechtigtenAngeh- tiemen der Direktoren und 1evisoren von

rigen und um 39.000 Frankenfr den vierten Gesellschaftenerhobenwurde, unterliegtge-
und jeden weiterenAngehrigen. nau bestimmten Voraussetzungen und Be-

2.7 Der Steuersatzbei der Einkommensteuer schrnkungen.
der natrlichenPersonenergibt sich aus einer Ein System von gesonderten Festsetzungen,
Tabelle (von mindestens 300 bis hchstens normalerweisezu einem proportionalenSatz
41.45o Franken) fr Einkommen bis zu gilt gewhnlich unter gewissen Vorausset-
21o.ooo Franken. Fr hhere Einkommen zungen fr Gewinne aus Abtretungen, Ver-

gilt ein progressiver Steuersatz von 30o fr uerungsgewinne,Nachzahlungenvon Ar-
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beitsentgelten, und Kapitalzahlungen aus zahlen, die gewinnerzielende Geschfte be-

Lebensversicherungsvertrgen. treibenund ihren Sitz in Belgienhaben.
2.8. AuslndischeEinknfe 3.2- Die Steuer wird vom gesamtenGewinn
Die Doppelbesteuerung, die sich aus dem (ausgeschttet oder nicht) aus allen Staaten

System vollstndiger Veranlagung ergibt, (Belgien oder Ausland) berechnet,sowie von

wird entwederdurcl internationaleAbkom- den nichtabzugsfhigen Ausgaben und den
men oder durch besondere Vorschriften des Tantiemen nicht geschftsfhrender Gesell-
belgischenRechts ausgeglichen. schafter.
Gegenwrtig hat Belgien mit folgenden Verluste aus den fnfvorhergehendenJahren
StaatenAbkommengeschlossen: knnen abgezogen werden. Hiervon gibt es

jedocli Ausnahmen.
Luxemburg 9. Mrz I93I 3.3. Der normale Steuersatz betrgt 30o.
Grenzgnger 27 Mrz I948 Er erhht sich auf 35% fr nicht ausge-

Italien 1 I. Juli I93 I schttete Gewinne von mehr als 5.000.000
Niederlande 20. Februar I923 Franken und vermindert sich auf 25% fr

VereinigteStaaten 28. Oktober I948 nicht ausgeschttete Gewinne von weniger
von Amerika (ergnzt9. Septem- als I.000.000 Franken.

ber I952 und Eine Iooige Steuererhhurig gilt fr ein
2I. Mai I965) Fnftel des 3.000.000 Franken bersteigen-

Finnland I I. Februar I954 den steuerbarenEinkommens.
Frankreich 16. Mai I93I ZustzlichwirdaufdenTeilderKrperschaft-

Io. Mrz 1964 steuer, der sich aufEinknfe belgischen Ur-
Schweden 2. Juli I965 und sprungsbezielt,ein,Zuschlagvon secls Cen-

7. Mrz I967 timeszugunstendes Sonderfondserhoben.
Deutschland 11..April I967 3.4. Sowohl tatschlich gezahlte als auch
Grobritannien 27. Mrz I953 und fiktive Vorauszahlungsabzgefr Einknfte

27. Februar I97O aus Grundvermgenund beweglichemVer-

Norwegen 30. Juni I967 mgen sind n gleicher Weise von der Kr-

perschaftsteue abziehbar wie von der Ein-
Besteht kein Abkommen, werden Steuerer- kommensteuernatrhcherPersonen.

migungen auf folgender Grundlage ge- 3.5. Vermeidungder Doppelbesteuerung
whrt: Von der GesellschafterzielteDividendenund
-fr Einknfte aus Grundvermgen und Einknfte aus investiertem Kapital und be-

Berufittigkeitim Ausland die Hlfte des- weglichem Vermgen, die steuerbefreitsind

jenigen Teiles der Steuer, der sich propor- (sowohl belgischen als auch auslndischen
tionalaufdieseEinknfebezieht; Ursprungs),werden von dem zu versteuern-

frEinknfteaus beweglichemVermgen den Einkonmen in Hhe von 95% des er--

im Ausland ein fester Betrag von I5% der haltenen Nettobetragesabgezogen (90% bei
im AuslandbesteuertenEinknfte. bestimmtenHoldinggesellschaften).

Zinsen, de die Gesellschaft auf Schuldver-

3. KRPERSCHAFTSTEUER schreibungen, Obligationen, Kredite, Dar-

lehen und Bankkonten erhlt, knnen nicht

3.I. Krperschaftsteuerhaben alle kommer- von dem zu versteuernden Einkommen ab-
ziellen Gesellschaftenund Vereinigungenzu gezogenwerden.
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3.6. Liquidation Steuersatz auf Einknfe aus der Betrieb-
Eine besondere Abgabe (30% oder I5%, je 5ttte der auslndischen Gesellschaft 35%.
nach dem Datum, an dem die Reserven ge- Fr natrliche Personen gilt ein progressiver
bildet wurden), haben hquidierende Gesell- Satz.

schaften zu zahlen, es sei denn, die Auflsung
erfolgt aufgrund eines Zusammenschlusses, 6. STEUERN, DIE DER EINKOMMEN-

einer bernahmeoder Teilung. Die Abgabe STEUER HNLICH SIND

wird aufden vollen verteiltenBetrag errech-

net, soweit er das investierte Kapital ber- 6.I. Strassenverkehrsteuerauf tnechanisch ange-

steigt (in geeigneten Fllen nach Neubewer- triebene Fahrzeuge
tung). Diese Steuer befreit die Gesellschafter Eine jhrliche Steuer wird auf Dampf- und
von persnlicherBesteuerung. Motorfahrzeuge erhoben, die der Befrde-

rung von Personenoder Gternaller Art die-

4. STEUER AUF ANDERE KRPERSCHAF- nen. Ausnahnensind vorgesehen.
TEN Personenkraftwagenwerden aufder Grund-

lage von Pferdestrken besteuert (zum Bei-

Der Staat, die Provinzen, Kommunen und spiel I2 PS -= 2448 F.). Fr Lastkrafwagen
nicht kaufmnnisch ttigen Organisationen wird die Steuer auf der Grundlage des Fahr-
und Vereinigungen zahlen Steuern auf Ein- zeuggesamtgewichtsberechnet.
knfte aus Kapital und beweglichem Ver- Es bestehen Vorschriften ber feste Steuern,
mgen, Grundvermgen und bestimmten Ermigungen, Erhhungen und andere
anderen Einkunftsquellen.Diese Steuer wird Methoden.
durchAbzug an der Quelle erhoben. 6.2. Spiel-und M/ettsteue,n

Eine besondere Steuer von 4,4% wird auf

B. STEUER DER BESCHRNKT STEUER- den Gesamtbetrag der fr Spiel und Wette

PFLICHTIGEN aufgewendetenSummenerhoben.
6.3. Steuer auf Spielautomaten und hnliche

Sie glt fiir natrliche Personen und Krper- Gerte

schaften, die nicht in Belgien ansssig sind Die Steuerwird jhrlchaufbestimmteAuto-

und daher nicht der persnlichen Einkom- maten erhoben, die an ffentlichen Orten

mensteuer unterliegen. Die Steuer bezieht oder in privaten Clubs aufgestelltsind.
sich aufEinknfte, die in Belgien erworben
oder in Empfang genommen werden. Die 7. REGISTER- UND HYPOTHEKEN-

Berechnungsmethoden unterscheiden sich STEUERN, REGISTERGERICHTSABGABEN

entsprechendden Umstnden. UND ERBSCHAFTSTEUERN

Die Erhebung der Steuer erfolgt gewhnlich
durch Abzug an der Quelle. 7.. Registersteuern
bt jedoch der auslndischeSteuerpflichtige Bei frmlicher Registrierung (zum Beispiel
durch eine Betriebsttte (Gesellschaft oder Abschrift, Auswertung oder Nederschrift
natrliche Person) eine Ttigkeit aus, hat er eines Vertrages oder einer schriftlichen Ur-

einen Wohnsitz in Belgien oder ist er Direk- kunde) vor einer autorisierten Register-
tor oder Gesellschafter, so unterliegt er nur stelle ist eine Steuer zu zahlen. Sie wrd je
der Steuer auf das gesamte belgische Ein- nach Ort der Urkunde fest, proportional
konmen. Fr Gesellschaften betrgt der oder progressivberechnet.
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Fr bestimmteVertrge ist die Registrierung 8. STEUERN NACH ART DER STEMPEL-

vorgeschrieben (beglaubigte Abschriften, STEUERN (GESCHFTSTEUERN)
bertragung von Grundvermgen, Miet-

vertrgeusw.). Dieses System hat dem Staat'in den letzten
Die Steuer ist unterschiedlich hoch, je nach fnfzig Jahren die Mglichkeit gegeben,
Art der Urkunde. Steuern aufkaufnnischeUmstze (Liefer-
Das Registersteuergesetz enthlt zahlreiche ungen und Leistungen) zu erheben.
Vorschrifen ber Urkunden, Steuersatz, Die elf Steuern, die zu den Steuern nach
Zahlungsverfahren, Beweismittel der Ver- Art der Stempelsteuern gehren, haben
waltung,Prfungsrechte,Verjhrung,lck- nichts mit der Stenpelsteuer gemeinsam.
zahlung, Zwangsmanahnen und Verfah- Diese sehr geringe Steuer gilt fr bestimmte
ren. Urkunden und Vertrge. Die Steuern nach
7.2. Hypothekensteuern Art der Stempelsteuerndagegen sind die be-
Eine Steuer (o,2 v.H.) wird aufdie Registrie- deutendste Staatseinahme nach der Ein-
rung von Hypotheken und anderen Grund- kommensteuer.Sie erfassen rechtlicheHand-
stcksbelastungenerhoben. lungen oder Vorgnge und bestimmte tat-

7.3. Registergerichtsabgaben schlicheHandlungen.
Eine Registergerichtsabgabe wird auf be- Die Umsatzsteuer,die Rechnungsteuernach
stimmte Handlungen vor Gericht erhoben. Umstzen und die Luiussteuer bilden den
7.4. Erbschafsteuern Hauptteildieser Steuern. Die Steuer entsteht
Sie werdenaufdenWertdes Nachlasseseiner bei jedem Umsatz. Dieses System aufeinan-
in Belgien ansssig gewesenen Person erho- derfolgender Steuern ist fr eine Anzahl Er-
ben. Nach dem Wert von in Belgien gelege- zeugnisse mit einem System fester Steuern
nen Vermgensgegenstnden,die zum Nach- kombiniert.Auerdemgibt es zahlreicheBe-
la eines Nichtansssigengehren, wird eine freiungen, ermigte Steuerstze (der nor-

Steuer auf bertragungen durch Todesfall male Steuersatz betrgt gegenwrtig 7 Pro-
erhoben. zent) und erhhte Stze (zum Beispiel fr
Die Veranlagung richtet sich nach Bestm- Luxusgter). Sonderbestinmungen regeln
mungen des Zivilrechts und nach sehr stren- Veranlagung, Zahlung, Beweismittel, Ver-

gen Sondervorschriften,de auch die Forma- fahren und Zwangsmanahmen.
litten bei der Erklrung, Zahlung und Er- Dieses Systemwird am I. Januar I97I durch
stattungder Steuer regeln. die TVAabgelst.
Der Steuersatz ist doppelt progressiv. Er n-
dert sich je nach dem Verwandtschaftsver- 9. ABGABEN AN DIE ABTEILUNG FR
hltnis zwischen dem Verstorbenen und sei- ZLLE UND VERBRAUCHSTEUERN

nen Erben undnach dem Betrag, aufdemdie
Festsetzungberuht. Diese sind Zlle (nsbesondereEinfuhrzlle),

Verbrauchsteuem(aufAlkohol, Bier, gegr-
te Getrnke, Mineralwasser und Limonade,
Zucker, Minerall, Benzol und hnliche Er-

zeugnisse, Petroleum, Gas und bearbeiteten
Tabak) sowie die Steuer auf die Erffnung
eines Alkobolausschanks.
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CONSIDERATIONSSUR LA T.V.A. BELGE

L'espace limit que nous rserve le prsent L'institution de cet mpt tait alors apparu

numro spcial ne nous permet de dgager comme un moyen rapide et peu donmagea-
que l'essence de cette rvolution que consti- ble de redresser une situation financire que

tue, sur le plan conomiqueet juridique,1'in- la premire guerre mondiale avait rendu cri-

tronisation en Belgique d'un rgime de taxe tique.
sur la valeur ajoute. A vra dire, le Gouvernementde l'poquene

Dans une premirepartie, nous nous efforce- pouvait se targuer d'une dcouverte; il em-

rons de dgager l'conomie gnrale de la pruntait l'Allemagne, la France et l'Ita-

rforme, en nous attachant plus singulire- lie une rforme que ces pays venaient d'inau-
ment aux espoirs qu'elle autorise sur le plan gurer depuis peu.

de notre expansion industrielle et commer- Le nouveau n - baptis taxe de transmis-

ciale. sion - tait d'allure inoffensive. Mais les

Le secondvolet du dyptique sera consacr contribuablespenchs sur son berceau aurai-

l'aspect juridique. Prsumant le lecteur fa- ent peut tre tempr leur admiration s'ils
mliaris avec la technique propre tout avaient ralis que ce petit taux de I p.C.

systme de T.V.A., nous limiterons notre allait, en cascade, affecter chaque transmis-

propos l'nonc des caractristiques essen- sion de bien.
tielles de la formule belge et de certaines ori- La voracit du bb fut prodigieuse; au cours

ginalits qui la distinguent des autres syst- de la premireanne de son existence, il avait

mes connus. absorb pas moins d'un nillion de francs par

Le lecteur voudra bien accuellir, avec la pru- jour.
dence qu s'impose, un schma qui, ngli- L'argent facilement gagn exerce une sduc-

geant malgr leurs interfrencescertaines d- tion laquelle les Etats ne rsstent pas plus
viatons, entend se cantonner aux axes ma- que le partculier. Pour satisfaire les besoins

jeurs du systme. toujours croissants du budget, la formule du

Il excusera aussi l'auteur de n'avoir pu faire recours l'mpt indirect s'est souvent rv-

cho des dispositions rglementaires qui le la fois la plus efficace - parce que d'une

n'avaient pas encore vu le jour au moment rentabilit immdiate- et la moins impopu-
o il rdigeaitcette tude -1 laire - parce que son action est plus occulte.

C'est ainsi qu'au fil des annes le taux initial

I.-L'ASPECT CONOMIQUE DE LA de I p.c. s'est accru par paliers jusqu' attein-

T.V.A. BELGE dre actuellement 7 P.c. (taux normal) et faire

passer la recette joumalire de montant de

Au jour de l'ouverture de notre xxIve Con- i million 280 millions de francs.

grs de l'I.F.A., la rforme belge d'mposi-
tion des affaires sera, depuis dix jours, entre

* Docteur droit; attach Secrtariat G-
dans sa cinquantimeanne. C'est en effet le en au

nral de Fabrimetal.
28 aot 1921 qu'une loi promulguaitle Code t. A cette date n'avaient encore paru que I I

des taxes assimilesau timbre. arrts royaux.
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A l'accroissement du taux correspondait Le contribuable se serait peut tre accomod
d'ailleurs une complexit de plus en plus de ces complications si elles n'avaient affect
grandedu rgime. que la technique de perception; mais leur ac-

Avec le recul du temps, il est assez piquantde cumulation se muait insensiblementen vices
lire ce qu'crivait, en I932, un de nos plus redhibitoires mesure que se modemisaient
iminents fiscalists: cCes viscissitudes taient les conceptionsconomiques.
invitables aussi longtemps que la matire A mesure aussi que l'amenuisement des n-
tait en mouvementet que n'tait pas termi- vestissements productifs commenait -
n le long et patient travail de l'adaptationde mousser le pouvoir crateur des entreprises.
la taxe au conmerce. Aujourd'hui, l're des L'intgration europenne place le reequpe-
modifications lgislatives est close et le tra- nent l'avant plan des proccupations de
vail de mise au point semble achev.0 A l'industrie.
l'poqueo paraissaientces lignes, le Code et Le constructeur qui, sur ce plan, se laiss'
le Rglement Gnral des taxes assimiles au dcrocher est un constructeur irrversible-
timbre comptaient 450 articles; ils en accu- ment vou sa perte. Or le contact avec le
sent aujourd'hui 625, compte non tenu des progrs exige un fnancementde plus en plus
quelques 260 articles qui traitent des taxes lourd, des sacrificesrpts une cadence cal-
particulires! que sur l'volution de plus en plus rapide
Et cette prolifration d'articles s'agrmente des techniques.
aujourd'hui de I7 taux, qui oscillent entre Les statistiquespermettentd'ores et dj d'es-
I,20 et 23 P.C. timer quelque IZO milliardsde francs belges
Ainsi que l'exprimait le DirecteurGnralde les biens d'investissement qui seront achets
l'Administration belge de la T.V.A.: Les ou construits, en I970, par les entreprises in-
exceptions se dveloppent mesure que les dustrielles et commercialesde notre pays. Si
taux s'lvent. Elles s'accroissent par conta- l'on considre qu'un quipement incorpore
gion; les rglementations particulires qui dans son cot 4-4- 14 P.c. de taxes de transmis-
sont instaurespournuancerl'impten susci- sion accumules, le rquipement de I970
tent d'autres parce que les analogies entre les aura support I7 milliardsd'mpt.
situationsnes des contingencesconomiques Cette lourdeponctionn'affectepas seulement
ne manquentpas. le rquipement des firmes nationales; elle
Et de la sorte, les principes se perdent, l'en- risque aussi de compromettre dangereuse-
semble se dsarticule et l'on en arrive la ment l'mplantation chez nous d'mportants
longue une juxtaposition des rgimes sp- complexes trangers, tents par des avanta-

ciaux qui constitue la phase finale d'un lent ges fiscaux plus libralement dispenss par
processusde dsagrgation.8 nos voisins.
Cette apprcation.du systme belge rejoig- En raison de leur nature ou de leur dimen-
nait celle qu'avaitdj formuleM. Maurice
Laur au sujet du rgime franais: cC'est

2. Rend Symoens: La Taxe de transmission -

pourquoi le systme franais des taxes sur le Tome 1er-p. II (avril 1932).
chiffe d'affaires gagn en perfection, mais 3. Camille Scailteur: La Belgique devant les
aussi en conplexit, mesure que son poids perspectives d'instauration d'une T.V.A. -

Confrencedonne le 26.5.I966, la Chambredeaugmentait.4 Commercede Bruxelles.
r

4. MauriceLaur: Au secours de la T.V.A.- p.
* * 7.
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sion, ces implantations ne peuvent porter permettre la sous-traitance de s'assurer

prjudice aux entreprises nationales. En re- l'panouissementqu'elle mrite.

vanche, elles constituent, pour le trsor, un *

profit rel; pour nos fabricants, des possibili-
* *

ts de sous-traitance;pour nos rgions en d-

pression, de salutaires occasions d'embauche. La Belgique se rjouit enfin de l'apport que

t promet le futur rgime son commerced'ex-
portation.

*t * Au cours des quinze dernires annes, ses ex-

La nocivit du rgime cumulatifse manifeste portations ont quintupl, pour atteindre, en

encore sur le plan de la rationalisation et de la 1969, :i: 450 milliards de francs belges, chif-

spdcialisationdes entreprises. fre qui se trouvera encore dpass en I970.
Dans tous les secteurs, techniqueset procds, Cette progression permet d'affirner qu'ac-
voluentavec une rapiclit telle qu'ils ruinent tuellement un ouvrier belge sur deux tra-

rapidement les entreprises qui n'ont pas assez vaille pour l'exportation
tt ou assez radicalement opr une recon- Cet essor pourrait cependant tre plus bril-
version. lant encore si les produits vendus hors fron-
Certaines s'orientent vers la fusion ou l'ab- tires ne restaient grevs des taxes accumu-

sorption. La plupart, cependant, cherchent les dans leur circuit de fabrication. Notre

leur survie dans une technicit pousse, qui rgime mpose paradoxalement nos firmes
fera d'elles les fournisseursobligs. Mais cette d'exporterdes taxes.

reconversion se trouve aussitt pnalise par Sans doute, la rglementationa-t-elle organi-
le systme de taxe, dans la mesure o elle s un systme de dtaxation, mais outre qu'il
contraint le fabricant n'tre plus qu'un fa- n'ponge gnralement pas l'intgralit des

onnier ou un sous-traitant. Il s'ensut que charges fiscales en amont, le systme n'est
l'ndustriel assez courageux et clairvoyant pas accessible l'ensemble des firmes expor-

pour s'orienter dans la voie de la spcialisa- tatrices.
tion ne tarde pas s'apercevoir que le profit C'est pourquoi ces entreprises et les sous-

escomptde la sous-traitancese trouve absor- traitants qui gravitent dans leur orbite aspi-
b par la taxe rendue exigible sur cette mu- rent l'instauration d'une T.V.A., qui doit
tation supplmentaire. En d'autres termes, enfin assurer tn dgrvement total, automa-

l'entreprse rationalise souvent au seuJ bn- tique et gnralis, un dgrvementqu leur
fice du fisc. permettra de rsorber l'handicap qu'ils su-

C'est dans le domaine des petites et moyen- bissent sur le plan de la concurrence interna-
nes entreprises que se marque cette volution tionale.
de structure. Or, sur ses 35.000 firmes in- Cette expansion est vitale au moment o le

dustrielles, la Belgique en compte 93 p.c. oc- March Commun entre dans sa phase de

cupant moins de 50 ouvriers. Ces chiffres font fiscalit harmonise, au moment surtout o

apparatre l'urgence et l'intrt de voir sub- les espaces conomiques s'largissent et les
stituer notre dvorante taxe de transmission changesse libralisent.
une imposition enfin adapte aux ralits De nombreuxpays entament leur dmarrage
conomiquesdu moment. Car la T.V.A., en conomiqueet vont const:ituerd'inestimables
rtablissant la neutralit de la taxe, va non dbouchs. La participationet l'industrialisa-
seulement rparer une injustice mais aussi tion des pays en voie de dveloppement est
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largementouverte; la Belgiquedoit s'y tailler des notaires, des avocats, des huissiers de
une place tant qu'il est temps encore. justice, des mdecins, des vtrinaires, des

titulaires de professions paramdicales, des
II. - LA T.V.A. BELGE SUR LE PLAN TECH- professeurs, des confrencierset d'autres per-

NIQUE sonnes physiquesou morales dont les services
sont exonrs en vertu de l'article 44 du

C'est par une loi du 3.7.I969, publie au CTVA.6
Moniteurbelge du I7 du mme mois, qu a Si l'assujettissementest reconnu aux person-
t institue notre Code de la taxe sur la va- nes morales ayant une personnalitjuridique,
leur ajoute(CTVA). il est refus, par voie de consquence,aux as-

Son entre en vigueur, primitivement fixe sociations en participation, aux associations
au I.I.I97O, atprorogeau 1.1.1971,par la momentanes et aux socits de fait, en tant

loi du I9.I2.I969(Mon. belge du 2o.I.I969). qu'entitsdistinctes, dpourvuesde cette per-
Ainsi qu'il est prcis dans notre introduc- sonnalit.
tin, nos commentaires seront rservs aux La personne qui professionnellementexerce

principauxchapitresde ce Code. la fois une activit taxable et exonre est

galement assujettie mais uniquement pour

ASSUJETTISSEMENT son activit soumise l'mpt. (rgle de pro-

rata)
La loi confre la qualit d'assujetti quatre Ajoutons enfin qu'une personne qui exerce

catgoriesde personnes. l'tranger une activit vise par notre Code,
est considre comme assujettie l'occasion

i. L'assujettiau sens large d'une opration qu'elle effectuerait en Belgi-
C'est toute personne dont l'activit consiste que. Elle est donc soumise au .piement de

effctuer d'une manire habituelle et ind- l'impt pour cette opration mais ne sera en

pendante, titre principal ou titre d'ap- mesure d'en oprer la dduction que si elle

point, avec ou sans esprit de lucre, des livrai- dispose dans le pays d'un tablissementstable
sons de biens ou des prestations de services o si elle y a fait agrer un reprsentant res-

vises- par le Code (CTVA,art. 4) ponsable, au voeu de l'art. 55 du CTVA.
Cette dfnition ne ait aucune distinction
entre la personne physique et la personne 2. Certainsorganismespublics
morale; elle n'impose aucune capacit juridi- Si l'Etat, les provinces, les communes et les

que dterninei aucune condition de na- tablissements publics n'ont pas la qualit
tionalit. En revanche, elle exige le caractre d'assujett:is, le Roi leur reconnatra cette

d'habitude et d'ndpendance de l'activit qualit dans la mesure o ils exercent d'une
exercee.

' manire habituelle une activit conomique
Sont notamment viss par l'art. 4: les pro- de producteur, de conmerantou de presta-
ducteurs, fabricants, entrepreneurs, artisans, taire de services. (art. 6, du CTVA)
commerants, faonniers, agents d'affires,
syndics d'immeubles,etc.. ainsi que les com-

missionnairesen narchandisesouen services. 5. En vertu des prsomptions organises par les

Sont galement assujettis, ds qu'ils rpon-
articles 13 et 20, du CTVA.
6. Comparer la loi allemande du 29/5/I967, art.

dent aux critres de l'article4, les titulaires de 2; loi nerlandaise du 29/6/I968, art. 7; loi Gd
professions librales, l'exclusion toutefois Ducale du 5/8/I969, art. 44.
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On peut consdrer que seront notamment - celles qui revendentde tels btimentsaprs
concerns: la S.N.C.B., la S.N.C.V., la Sa- les avoir acquis avec paiementde la T.V.A.

bena, la Socit Nationale du Logement, les Les personnes ressortissant ces deux catgo-
associations internationales de distribution ries ne serontpas automatiquementassujetties.
d'eau, de gaz, d'lectricit,etc... Elles seront considrescomme assujettisvo-

lontaires, c'est dire qu'elles ne pourront se

3. Les associationssans but lucratif prvaloir de l'assujettissement- que pour la
Le but de lucre n'tant pas une condition im- cession du btiment considr et la condi-

pose par l'article 4, ces associations seront tion d'avoir au pralable manifeste l'inten-

assujetties ds qu'elles remplissent les autres tion de cder avec applicationde la T.V.A.7

conditonsexigespar ledit article.

Quel sera le sort des groupementsprofession- OPRATIONS IMPOSABLES

nels, constitus en A.S.B.L., et dont les ser-

vices sont couverts par une cotisation statu- I. Les lvraisonsde biens
taire La loi entend par livraison:la mise d'un bien
Ils ne sont pas, en principe, assujettis. Toute- a a dispositonde l'acqureurou du cession-

fos, ces groupements peuvent, avec l'auto- naire en excution d'un contrat titre on-

risation de l'Administration,opter pour l'as- reux translatifou dclaratifde proprit ou

sujettissement. Dans cette hypothse, les d'usufruit(CTVA,art. Io).8
cotisationsseront frappes d'une T.V.A., que Quelenestlelieu(lmentprciser, carla
les adhrentspourront dduires'ils sont assu- livraisonn'est taxable que si elle a lieu dans le

iettis. De son ct, l'A.S.B.L.bnficieraga- pays).
lement de la dduction des taxes ayant grev La livraison a lieu en Belgique lorsque, au

les fournitures et prestations qui lui ont t moment ou elle s'opre, le bien se trouve

livres. dans le pays, saufpreuve contraire, le bien est

prsumse trouverdans le pays lorsque l'une

4. Les vendeurs de btimentsneus des parties au contrat y est tablie. (CTVA,
Les personnes qui construisent ou font con- art. I6)
struire des btiments en vue de les cder Quel en est le moment(lment utile car il
titre onreux, en tout ou en partie, soit avant entrane l'exigibilitde la taxe).
leur rection, soit en cours d'rection, soit C'est celui de la mise disposition. Mais ce

une fois rigs, vont pouvoir revendiquer le principe est assorti d'une exception mpor-
bnficede l'assujettissement(CTVA,art. 8). tante: Toutefois, lorsque la dlivrance com-

Cette mportante innovation requiert une porte un transport du bien, la livraison est

dstinction. rputes'oprerau momento commence le

Si la personne vise l'article prcit exerce transport (CTVA, art. I 5).
cette activit d'une manire habituelle, elle
possde automatiquement la qualit d'assu- 7. On consulteraaussi l'art. 9, 3, du CTVA.

8. Comparer: France - Loi du 6/I/I966, art. 9. I

jettie pour l'ensemblede cette activit. (remise effective du bien). Pays-Bas - Loi prci-
Mais la porte de l'article 8 s'tend deux te, art. 3. R.F.A. - Loi prciteart. 3(I) (pouvoir
autres catgoriesde personnes, savoir: de disposer). Gd Duch- Loi prcite,art. 9.

celles qui se livrent aux oprations indi- 9. V. 2 directive communautaire, art. 5,4, a);
-

Comp. Loi allemande prcite, art. 3(7); loi
ques, mais autrement que dans l'exercice nerlandaise prcite, art. 6.La); loi Gd Ducale
de leur activithabituelle; prcite,art. I4, a)
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Cette exception se rpercute ncessairement Si la deuxime directive communautaire re-

sur la dterminationdu lieu. court, elle aussi, une dfinitionngative en

Une marchandise expdie d'Italie vers la dclarant Est considre comme une presta-

Belgique aura t livre l'tranger, mais tion de services toute oprationqui ne consti-
elle supportera la T.V.A. lors de son impor- tue pas une livraison au sens de l'article5,
tation. elle reproduit cependant dans son Annexe B
Une marchandise expdie de Belgique vers une liste de prestations qu'elle entend
la France aurat livre en Belgique, mais soumettrel'impt.
elle sera exonre,tantexporte. La loi belge ne va pas davantage dfinir la
La loi entend par biens: les biens meubles prestation mais ehe va, dans son article I8,
par leur nature, de mme que les objets mo- enumerer

' ' limitativementles services imposa-
biliers corporels affects au service ou bles. Pour n'tre pas satisfaisante sur le plan
l'exploitationdes biens immeubles, la four- lgistique, cette solution offre tout le moins
niture de chaleur, de froid et d'nergie le mrite de rduire le champ des nterprta-
ansi que les btiments neufs, dont il vient tions.

d'tre question. (CTVA,art. 9) Parmi les prestations cites par le Code nous

Le Code assimile enfin des livraisons cer- relverons, entr'autres, les travaux matriels
tains prdlvements oprs par l'assujetti lui- ou intellectuels accomplis d'une manire
meme. ndpendante; le mandat rmunr; la loca-
Il s'agit: tion de biens meubles; la cession de clientle;

du prlvement d'un bien muble pour la cession ou la concession de droits ntellec--

usage non professionnel (CTVA, art. I2 tuelS; l'entreposage de marchandises; la mise

I, 3) dispositionde parkings et garages par leurs
de l'utilisation d'un bien neuble comme exploitants; les prestations fournies par les-

bien d'investissement(ibid4) hteliers, restaurants, caftiers, ptissiers; les
de l'utilisation d'un bien meuble pour ef- soins corporels (coiffeurs, manucures, pedi--

fctuer des oprations n'autorisant pas la cures, bandagistes, orthopdistes, etc. . .); la
dduction(ibid 5 o) location de coffe-forts; les services procurs
de l'utilisation d'un vhicule (CTVA 4, par les exploitants d'installations sportives,-

2) culturellesou de divertissement;etc...12
A signaler encore que n'est pas une livraison Le lgislateur assimile encore des presta-
au sens de la loi, la cessionsousformed'apport tions taxables:
en socit ou autrement, d'une universalit -les prestations excutes en vertu d'une
de biens ou d'une branche d'activit, lorsque rquisitionpar l'autoritpublique (art. I9,
le cessionnaire la qualtd'assujetti. (CTVA, I du CTVA)
art. II) Dans ce cas, le cessionnaire est cens 1'excutiont

par un assujetti, pour ses pro--

continuer la personne du cdant, c'est dire pres besoins, d'un travail immobilier,
qu'il en hrite du droit dductionmais ga- l'exception des travaux de rparation et

lement de ses obligations. d'entretien(art. I9, 2o du CTVA)

z. Lesprestationsde services Io. Loi du 29.5.I967, art. 3 (8). Comp. loi ner-

Le lgislateur franais prcise landaise, art. 4 et loi Gd ducale, art. I5.
ne pas cette

II. 2e directiveC.E.C., art. 6.I.
notion. La loi allemande la dfinit les presta- I2. Les prestations expressment exonres sont

tions qui ne constituentpas des livraisons,1o numres l'art. 44 du CTVAdjcit.
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-la location d'immeubles industriels ou - Si un transport est effectue la fois sur

commerciauxconsentie par des entreprises le territoire belge et sur celui d'un ou

autorises pratquer le leasing immobi- plusieurs autres pays, le service est utili-

lier, lorsqu'l s'agit de btiments que le s dans le pays pour la partie du trans-

bailleur a construit ou fat construire dans port qui y est ralise.18

les prvisions de l'article 9 3. La location - Si un courtier ou mandataire autre

d'inmeubles industriels ou commerciaux, qu'un comnissionnaire intervient dans

autres que ceux viss par cet article, pourra la livraisond'un bien qui a lieu l'tran-
aussi bnficier du rgime dans des condi- ger, le service de cet intermdiairen'est
fions que le P,oi dterminera (art. 18, 2 pas utilis dans le pays.1s
et 3 du CTVA). b) Exceptionsdcoulantde l'arrt royaln 5

Que faut-il entendre par utilisation dans le Certaines d'entr'elles considrent que le

pays service est utilis dans le pays lorsque le

L'article 6.3 de la deuxime directive n'est bien auquel il se rapporte y est lui-mme

gure plus explicite cet gard que notre situ.

texte lgal. Tel sera le cas pour les prestationsci-aprs:
D'autre part, le Conseil de la C.E.C. devait, - les travaux relatifs un immeuble par

avant le I.I.I97O, arrter les dispositions nature. Il faut entendreparl non seule-

prcisant la porte de l'article 6.3s Dans l'at- ment les travaux de construction, de

tente de ces dispositions,non encore parues rparation,d'entretien,de nettoyage et

ce jour, un arrt royal n 5, du 6.2.I970 a de dmolition de tout ou partie d'm-

prcis la notion d'utilisationau sens de la loi meublesparnature;dela fournitured'un

belge (Mon. belge du I4.Z.I97O). bien meuble et son placement dans un

Cet arrt pose en principe que les services immeuble en manire telle que ledit
sont considrs comme utiliss dans le pays bien devienne immeuble par nature,

lorsqu'ils sont fournis une personne tablie mais encore tous travaux d'tude ou de
dans le pays (art. 3, de l'arrt royal n 5). contrle qui relvent de l'activit labi-
Il en est ainsi, prcise l'article 4 dudit arrt, tuelle des architectes, des gomtres et

lorsque le service est fourrti 4 une personne des ngnieurset qui tendent prparer
qui, mme en l'absence d'une reprsentation ou a coordonner l'excution des tra-

capable de l'engager, a dans le pays un sige vaux immobiliers. (art. 2, de l'arrt
de direction, une succursale, une fabrique, prct)
une usine, un atelier, une agence, un magasin, - le leasing immobilier;
un bureau, un laboratoire, un comptoir - la location de coffres-forts;
d'achat ou de vente, un dpt ou tout autre - la mise disposition de parkings et ga-

installationfx. Si le service est fourni un rage par leur exploitant; la garde de

particulierqui ne le destine pas l'exercice de bien meubles;
son activit professionnelle,ce particulier est

I 3 v. 2e directiveCEE, AnnexeAII.
considr comme tabli dans le pays, s'il Y I4. CTVA,article2x,2 & 3.

disposed'une habitation. I 5. Comparer: Loi franaise du 6.I.1966, art.

Ie critre de l'tablissement du preneur de 6.I; loi allemande du 29.5.I967, art. 3(II) et

services souffre deux catgores d'exceptions. 18(5); loi nerlandaise, art. 6.3 et loi gd ducale,

a) Exceptions dcoulant de la loi elle-
art. I8.
1. Comparer dcret franais 67.642, du 3 1 7.

meme.14 I967et loi allemandeprcite,art. 8 (I).
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la fourniture de logements meubls, de BASE D'IMPOSITION-

nourritureet boissons consonmersur

place; En principe, la taxe est calcule sur le mon-

l'octroi du droit d'accder des instal- tant total du prix des clarges et autres presta--

lations culturelles, sportives ou de di- tions imposespar le fournisseurdu bien.
vertissement. Cette base ne comprend cependant pas les

D'autres exceptions considrent que le servi- sommes dductibles titre d'escompte, les
ce est utilis dans le pays quand la jouissance rabais de prix contractuels, les intrtsdu en

ou l'exdcuton s'y manifeste. cas de paiement tardif, les frais d'emballages
Il en est ainsi dans les cas suivants: ordinaires remboursables, les frais engags

la locationde biens meublescorporels; pour compte du co--contractant et la T.V.A.-

les prestations accessoires certains tran- ellemme.-

sports; En ce qui concerne les changes, les cessions
les travaux faon; la rparation, l'entre- de btiments viss l'article9 3, du CTVA,-

tien ou le nettoyage d'un bien meuble cor- les travaux immobiliers pour compte pro-
porel; pre, les prlvementset les mportations sans

les prestations des entreprisesde radiodis- paiement de prix, la base ne peut tre inf--

tribution, tldistribution ou tlcommu- rieure la valeurnormaleque la loi dfinit en

nication; ces termes: la valeur normale est reprsente
les reprsentations thtrales, chorgraphi- par le prix pouvant tre obtenu l'intrieur-

ques ou cinmatographiques; les-concerts, du pays pour chacune des prestations, au

confrences;spectacles de cirque, de music- moment o la taxe est due, dans des condi-
hall, de cabarets, etc... tions de pleine concurrenceentre un fournis-
les soins corporels. seur et un preneur indpendants,se trouvant-

On observera toutefois que ces divers servi- au mmestade de conmercialisation.20
ces peuvent bnficier de l'exonration, s'ils
sont considrscommeexports.17 TAUX DE LA TAXE

Le moment (ou fait gnrateur) de la presta-
tion est en rgle, celui de son achvement. La lgislateur a prvu 4 taux maxima mais
L'article 22 du Code prvoit toutefois que abandonnel'excutiflesoin d'tablir la liste
rendent la taxe exigible, sur tout ou partie du des biens et des services soumis chacun
prix, un montant factur ou pay, ou encore d'eux. Il l'autorise, de surcroit, rduire les
l'chancecontractuelled'unpaiement. taux ainsi qu' modifier les listes si les con-

tingences conomiques l'imposent. Ces listes
3. Les importations et modificationsdevront toutefois faire l'ob-
Les biens imports sont passibles de la jet d'uneratficationpar le Parlement.
T.V.A., quelle que soit la qualit de la per- L'article 37 du Code se borne donc num-
sonne qui les importe o laquelle ils sont

destins. (CTVA, art. 3) I7 CTVA, art. 39 43.
L'impt est acquitt par apposition, sur le I8. Sauf en ce qui concerne les importations en

document douanier, de timbres fiscaux ac- provenance des Pays-Bas et du Gd Duch de

tuellementutiliss.18 Luxembourg et dont la taxe s'acquitte par le
truchementde la dclarationmensuelle.

L'mportationpeut, dans certains cas, s'op- I9- Voir CTVA, art. 24,40,42 &43.
rer en franchise. 9

20. CTVA, art. 32,33 & 36 I et 3.
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rer les taux en prcisant, comme suit et pour que les prestations caractresocial ou cultu-

chacun d'eux, les rgles observer pour leur rel numres l'article 44 du CTVA. Elle

dtermination: concerne galement les contrats d'dition,
6 p.c. pour les livraisons et les importations les dpts de fonds et oprations de crdit,

de biens de premirencessitet pour les prestations de courtage ou de mandat en

les services caractresocial; matired'assurance,de change, de placement
I 5 p.c. pour les livraisons et importations de de valeurs mobilires: etc. . .. oprations qui

biens de consommation courante et resteront toutefois soumises une taxe sp-
pour les services qui prsentent un cifque,non dductible.
intrt particulier sur le plan cono-

mique, social ou culturel; LA DDUCTION
20 p.c. pour les oprations se rapportant

des biens ou des services qui ne sont Le mcanisme de la dduction tel qu'il se d-

pas dnommsailleurs; gage du Code respecte fidlement les princi-
ce taux est donc considrer comme pes dfinis dans la deuxime directive; ds
le taux normalde la T.V.A. belge; lors, nous ne nous arrterons qu'aux particu-

25 p.c. pour les livraisons et importationsde larits qui distinguent le systme belge des
biens qui, dans notre rgime actuel, autres rgimesconnus,is

sont soumis la taxe de luxe o L'assujetti est autors oprer la dduction
une taxe de transmission forfaitaire de la T.V.A. supporte sur ses entres, faites
taux renorc.21 des fins professionnelles, qu'il s'agisse de

Par drogation l'article 37 du CTVA, les livraisons ou prestations reues, d'importa-
taux de I 5 et 20 p.c. seront ramens respecti- tions de biens ou services, ou de prlve-
vement I4 et I 8 p.c., jusqu'au 3 I . I 2. I971 .t2 ments effectus pour les besoins de l'entre-

prise.
LES EXEMPTIONS Ce droit n'est cependant pas absolu. C'est

ainsi que la dduction est refuse en ce qui
Les articles 39 44, du CTVA, organisent concernela taxe ayant grev:
une srie d'exemptions qu'il est possible de - les livraisons de tabacs fabriqus;
regrouperen deux catgories. - Ies livraisons de boissons spiritueuses si

La premire intresse les mouvements inter- celles-ci ne sont pas destines tre reven-

nationaux de marchandises et de services, au dues ou fourniesen excutiond'unepresta-

senslarge. tion de service (hoteliers, restaurateurs, ca-

Elle soustrait la taxe: l'exportation directe fet:iers,ngociants,etc. . .);
de biens et.de services, leur exportation indi- - les frais de logement, de nourriture et de

recte, les oprationsde transit ou en entrept, boissons l'exceptionde ceux qui sont ex-

les transports et prestations de services se rap- poses:
portant des transports, la livraison de navi-

res, de bteaux et d'avions ainsi que les four- 2I. Voir tableaux A et B de l'art, x79 du Rgle-
nitures aux ambassades, consulats et certains ment Gnral de taxes assimilesau timbre.

organismesintemationaux. 22. CTVA, art. I02, modifi par la loi du I9.I2.

La seconde catgorie d'exemptions vise les 1969 (Mon. belge du 2o.I2.1969).
23. La dduction est reglemente par les art. 45

prestations de personnes exerant une activi- 49, du CTVA et par l'arrt royal n' 3, du
t judiciaire, mdicaleou paramdicale ainsi Io. I 2.I969 (Mon. belge du I2.12.1969).
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par le personnel charg de l'excution, celui-ci dpasse, la fm d'un trimestre civil:-

hors de l'entreprise, d'un opration im- --- 25.000 F.B., pour les petites entreprises.

posable; autorisesnedisposer que de
par leur clientle, par des agences de dclarationstrimestrielles;-

voyageei des organismesde tourisme; - 60.000 F.B., pour les assujettis ordinaires.
les frais de rception. Si cette solution est moins librale que celle-

En revanche, la dduction n'est adnise qu' adopte par la loi allemande5, elle se rvle
concurrence de 50 P.c. de la T.V.A. ayant en tout cas plus gnreuse que celle du re-

frappl'acquisitiond'un vhiculeautomobile port jusqu' puisement qu'impose la l-
servant au transport de personnes, si ce vhi- gislation franaise6
cule n'est pas exclusivement utilis usage
professionnelpar l'assujetti. LES RGULARISATIONS
Le droit de dduction prend naissance la
date ola taxe est due, qu'il s'agisse de livrai- N'tant dfinitivement acquises que lorsque
sons, de prestations, d'importations ou de et dans la mesureoles biens et services taxs
prlvements. La taxe dductible s'mpute n'ont pas t ultrieurement affcts des
globalement sur le total des taxes dues pour fins non professionnelles, les dductions doi-
la priode de la dclaration(en principemen- vent faire l'objet de rvision en cas de chan-
suelle). gement d'afectation. Les modalits de cette

Le rgime belge ignore par consquent la rvision sont rglementes par l'arrt royal
rgle du dcalage d'un mois ains que celle n' 3, du Io.I2.I969 (Mon. belge du I 2.I2.

du butoir physiqueet du butoir financier I969). La revision s'opre dans la dclara-
que subit l'assujettifranais.24 tion, sous forme de prlvementou de rever-

Quel est le sort d'un crdit d'i,npot rsultant sement, selon les cas.

d'unedclaration Il est, au demeurant,des hypothsesou l'assu-
En rgle, l'excdent de T.V.A. dductible jetti peut prtendre au remboursement de
fait l'objet d'un report sur la dclarationrela- taxes indment acquittes; il en est notam-

tive la priode suivante (CTVA, art. 47). ment ainsi:
Si un excdentsubsistela fn de l'annecivi- - lorsque la taxe paye est suprieure celle
le, il est restitu en espces, dans les 3 mois lgalementdue;
(CTVA,art. 76). -. en cas de rabais de prix consenti au con-

Les auteurs de la loi avaient cependant con- tractant;
science des difficults que pourrait susciter - en cas de renvoi d'emballagesdonnant lieu
une accumulation detaxe dans le chef des une note de crdit;
assujettis contraints de procder des appro- - en cas de rsiliation avant excution du
visionnements considrables en vue de satis- marchoude rsolutiond'uncontratamia-
faire des marchs longs dlais d'excution ble ou en justice;
o caractresaisonnier. Aussi a-t-il dlgu - en cas de reprise de marchandise par le
au Koi le pouvoir d'ccorderdes restitutions fournisseur;
avant l'expirationde l'annecivile.
L'Excutifafait usage de ce pouvoir en pro-

mulguant l'arrt royal n 4, du 29.I2.I969 24 v. dcret 67/92, du I.2.I967.

(Mon. belge du 3r.I2.I969), lequel autorise
25 Loi du 29.5.I967, art. I8 (2); comparer loi
nerlandaise, art. I7 et loi Gd ducale, art. 55.

la restitution de l'excdent de taxes, lorsque 26. v. dcretprcit, art. 20.2.
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en cas de perte totale ou partielle de la formment aux articles I9 et suivants du
-

crancedu prix. mmearrt.

Dans toutes ces hypothses envisages par
l'article 77, I, d Code, la T.V.A. est resti- DocuMENTs

tue l'assujet:ti par voie d'imputationsur le
montant des taxes dues, selon les modalits Un arrt royal n I, du 23.7.I969 (Mon.
fixes par l'arrt royal n 4, du 29.I2.I969. belge du 3o.7.I969) prcise les documents

Dans le domaine des rgularisations,il s'indi- dont la tenue est imposeaux assujettis. Nous

que de signaler le rgime particulierdes biens ne retiendrons l'attentionque sur deux d'en-

d'investissement. tre eux.

Sont considrs comme tels les biens corpo- - La dclaraton. Les oprations, mposables
rels, meubles ou immeubles, destins ou non, effectuespar un assujetti au cours

tre utiliss d'une manire durable comme d'un mois doivent faire l'objet d'une d-

instrumentsde travail ou moyens d'exploita- claration qu'il est tenu de dposer au plus
tionD, l'excluson des emballages, du petit tard le 20 du mois suivant.

matriel, du petit outillage et des fournitures Les petites ent:reprises ne sont toutefois

de bureau, lorsque ces biens rpondent aux tenues cette obligation que trimestrielle-

critres xs par le Ministre des Finances.2v ment.

La dduction de la T.V.A. qui a grev un Les dclarations sont tablies conform-

bien d'investissement est sujette revision ment des modles annexs l'arrtpr-
pendantcinq ans. cit. Elles font apparatre la T.V.A. due ou

Une rgularisation s'opre, chaque anne la T.V.A. rcuprable. LaT.V.A. due est

concurrence d'un cinquime du montant de acquitte au jour mme du dpt de la

cette taxe, lorsque des varations sont nter- dclaration.
venues dans les lments qui ontt pris en - Le second document est, notre connais-

considrationpour le calcul des taxes dduc- sance, propre notre rgime. Il consiste en

tibles (CTVA, art. 48, 2). une dclaration que tout assujetti doit d-

Les modalits de revision sont prcises aux poser chaque anne avant le 3 I nars et qui
articles6 II,de l'arrt royaln 3. fait connatre l'administration,pour cha-

que co--contractant assujetti auquel il a

LE PRORATA fourni des biens ou des services au cours de
l'anne prcdente, l'identit dudit client,

La personne qui effectue professonnellement le montant total des livrasons et presta-

des oprationspermettant la dduction ou ne tions fournies et le montant total des taxes

l'autorisant pas, est soumise au rgime du qu'illuia portesen compte.28
prorata (CTVA, articles 46 et 48). Le Code Ce document est destin faciliter l'admi-

distingue cet gard: nistration le dpistagede la fraude.

le prorata gnral: la dduction s'opre en-

fonction d'un pourcentage, tabli par an-

ne civile, dans les conditionsprcises par
l'arrt royaln' 3, aux articles I2 I8.

le prorata d'affectationrelle: la dduction-

27 Arrt royal n 3, du Io.I2.1969, art. 6, I.

s'opre en fonction du chifrerel des op- 28. v. CTVA, art. 50 2, dem. al. et arrt royal
rations autorisant cette dduction, et con- n' I, ut. I8.
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LES RGIMES PARTICULIERS base de leur chiffre de vente relmais sur base
d'un forfait tabli suivantcertains critres: en

Les articles 56 58 du CTVA, organisentplu- fonction des marges bnficiaires, d'un prix
sieurs rgimes particulers au bnfice de unitaire de vente, d'un taux horaire de tra-

certainescatgoriesd'entreprisesqui ne pour- vail, etc...

raient s'accomoder des complications impo- Ces forfaits sont de trois ordres:
ses l'assujetti ordinaire. Nous ne citerons - forfaitsgnraux: par secteur d'activit;
que pour mmoire le rgime des tabacs fa- - forfaits spciaux par secteurs, prvus pour
briqus (art. 58 I), les mportationsde pois- les entreprisesdesdits secteurs dont l'act:ivi-
sons, crustacs et mollusques (art. 58 2), les t est marginale;
achats de biens d'occasion faits habituelle- - forfaits individuels: pour les cas exception-
ment par des assujettis des non-assujettis nels au sein d'un secteur.

(art. 58 4), pour consacrer quelques r- Ces forfits, tablispar l'Administration,sont
flexions certaines petites entreprises dont le valablespour un an et susceptiblesd'tremo-

rgime s'carte sensiblement de ceux adnis, difis en cas de variations sensibles des l-
leur gard, par nos partenairescommunau- ments qui ont servi de base leur tablisse-

taires. tnent.

Les entreprises bnficiaires de ce systme
I. Petites entreprisesen rLgime nornialsinplii consacr par l'article 56 I du CTVA jouis-
L'article 50 2 du CTVA permet au Roi sent des assouplissements accords celles
d'autoriser les catgories d'assujettis qu'Il visesau littra I ci-avant.
dsigne ne dposer de dclarations que Celles qui en runissent les conditions seront

trimestriellementet ne payer la taxe que par soumises d'office au forfait ds l'entre en

acomptesmensuels. vigueur de la loi, moins qu'elles n'aient,
C'est en application de cette disposition que avant le I5 dcembre prcdant cette date,
l'arrt royaln I limite leur sujet les docu- manifste l'intention d'tre assujetties au r-
ments comptables tenir et ne leur inpose gime ordinaire.
que quatredclarationspar an.29 Aprs la nise en application de la loi, les
Ces petits assujettis ne sont toutefois habilits entreprisessoumises au frfaitauront la facul-

revendiquerle bnfice de cette assouplisse- t d'opter, soit pour le rgime normal, soit
ment que si leur chiffre d'affaires annuel pour celui de l'assujetti vis au littra I. Les
n'excde pas cinq millions de francs belges modalits relatives l'tablissementdes bases
(TVA non comprise) et s'ils ne runissent pas forfaitaires de taxation et du mcanisme de
les conditions pour tre soumis aux rgimes cette formule ont fait l'objet de l'arrt royal
qui seront examinsaux littras 2 et 3 ci-aprs n 2, du 7.II.I969(Mon. belge, I4.II.I969).80

2. Petitesentreprisessoumisesau rgimedu forfait 3. Petitsdtaillants
Sont viss ici les assujettis dont la clientle est Comme ceux des autres Etats de la C.E.E., le
composeen majeure partie de particulierset lgislateur belge s est trouv confront avec

dont le chiffre d'affairesannueln'est pas sup-
rieur cirq millions de francs belges (TVA 29. Consulter l'arrt royal n' I, notamment les

articles I 2, I6, I7 et I8.
non comprise).
La caractristique du systme rside dans le

30. Comparer: France, loi 6.I.I966, art. 20,2I,
22, 53; R.F A.: 10i prcite, art. 23; Pays-Bas, loi

fait que ces assujettis ne sont pas imposs sur prcite,art. 25; Gd Duch: art. 56.
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les problmes poss par l'assujettissementdes Le fournisseurest donc redevableau trsor de

petits dtaillantspar suite notammentde l'ab- la T.V.A. et de la taxe d'galisat:onqu'il fac-
sence chez eux de cette comptabilit nces- ture au dtaillant, taxes qu'il pourra dduire;
saire au jeu normal d'un systme de TVA. La le petit dtaillant supportera cette taxe et la
solution belge ce problme ce diffrencie rpercuteradans son prixde vente.

nettement de celles adoptes chez nos voi- La taxe d'galisation tant calcule forfaitai-
sins.81 rement en fonction des marges bnficiaires
Bien que l'arrt d'excution annonc par usuelles du commerce de dtail, des frais
l'article 56 2 du CTVA n'ait pas encoret gnraux et des investissements courants, ses

promulgu,on peut d'ores et dj considrer taux serontncessairementmult:ples.
que la qualit de petit dtaillant devra satis- Nous ne pouvons envisager, dans cette tude
faire trois critres: schmatique, d'entrer dans le dtail du m-

son activit devra se limiter la revente en canisme de la formule. Nous complterons-

l'tat des marchandises. Ceci exclz,t le d- cependant nos rflexions de trois observa-
taillant qui soumet la marchandise une tions:
main-d'oeuvre industrielle, comme par - le petit dtaillant a la facult d'opter pour

exemple: le boucher, le charcutier, le bou- le rgime du forfait ou le rgime normal;
langer, le ptissier, le poissonnier, le phar- - le rgime de la taxe d'galisation est pro-

macien, le tailleur, le fleuriste, etc... Ce visoire; il sera dmantel partir du I.I.

critreexclut encore d'office le petit presta- I973, par un abaissementprogressifdu pla-
taire de service: coiffeur, cafetier, cordon- fond de I.500.000F.B.;
nier, plombier, lectricien,etc... - le petit dtaillant ne pourra prtendre au

il ne doit pas tre ngocianten produits ac- remboursement des taxes grevant son-

tuellementsoumis la taxe de luxe; stock au 3 I.I 2. I970; ce refus ne constitue
enfn l'ntress ne devra pas accuser un pas un prjudice puisque la vente du stock-

chiffre total d'achats annuel suprieur ne supporterapas la T.V.A.

I.5oo.ooo F.B., non compris les investisse-
ments. 4. Petitsexploitantsagricoles

L'originalit de la formule belge rside dans Les raisons qui ont inspir au lgislateur l'a-
le fait que, bien que tant assujettilaT.V.A., doption d'un rgime particulierpour le petit
le petit dtaillant reste tranger l'application dtaillant sont plus valables encore en ce qui
de l'impt sur ses propres ventes. C'est son concerne le petit exploitantagricole. Celui-ci
fournisseur qu'il ncombede collecter la taxe sera soumis au rgime que prvoit l'article 57
selon un procdqui s'apparente celui des du CTVA, un rgime qui ne se compare, lui
revenues la source que connat l'impt sur non plus, aucun de ceux adopts par les
le revenu. En d'autres termes, la T.V.A. nor- autres Etats.8B
male s'applique par le fournisseur de la Que fait-il entendre par petit exploitant
marchandise,sera majore d'une taxe d'ga- agricole
lisation dont le taux est tabli en nanire
telle que la charge fiscale rsultant de l'addi- 3 I. v. France, dcret n 67.364, du x6.I4, x967;
tion de ces impositions cumules correspond tLFA: loi, art. I9(x) Pays-Bas, loir, art. 25; Gd

pratiquement celle qui frapperait la mar-
Duch: loi, art. 57.

chandise si le taux normal devait tre appli-
32. Comparer France, loi du .I.x966, art. 4;
tL.F.A., loi, art. 24; Pays-Bas, loi, art. x7; Gd

qulorsde la vente par le petit dtaillant. Duch, loi, art. 58 60.
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La dfnition en incombe au Roi. Toutefois, s'il satisfait aux obligations que ce rgime re-

ont peut prsumerque sera considrcomme quiert.
tell'agriculteurqui vend en l'tat les produits
dela culture dusoloudel'levage.Echappe- LES DISPOSITIONS TRANSITOIRES

raient ds lors l'application de l'article 57:
les coopratives agricoles et les exploitants I. Dtaxation des stocks existant au 31.12.
qui soumettent leurs produits une transfor- 1970.83
mation. a) Evaluation du stock
Par ailleurs, la loi exclut explicitement du Alors que les lgislations franaise et alle-
systme les exploitants qui ont emprunt la mandeu adoptent comme base de calcul
forme d'une socit commercialeet ceux qui des taxes remboursables, la valeur bilan-
auraientdjlaqualit d'assujettien raison de taire du stock au jour de l'entre en vigu-
l'exercice d'une autre activit. Bien qu'il en eur du rgime, le lgislateur belge soumet

ait la qualit, le petit agriculteur n'est tenu cette valuation une distinction.
aucune obligation de l'assujetti en ce qui re- . La base de calculsera:

garde la facturationde ses livraisons ou pres- - pour les marchandises achetes en vue

tations, la dclaration et le paiement de la d'tre revendues en l'tat et pour les
taxe. marchandises achetes en vue d'tre
Qui, ds lors, acquittera la T.V.A. normale- soumise une main d'oeuvreindustriel-
ment due sur ses propres livraisons Com- le mais qui n'auraient pas encore subi
ment l'agriculteur rcuperera-t-il la T.V.A. cettemaind'oeuvre: le prix d'achat qui
qu'il a supporte sur ses propres achats (en- a servi de base la perceptionde la taxe

grais, semences,matriel,etc. . .) de transmissionlors de leur achat ou de
Cette double obligation va ncomber au co- leur importation;
contractant de l'agriculteur, s'il est person- - pour les biens qui ontt fabriqus par
nellementun assujetti. l'intressou soumis par lui une main
La taxe supporte en amont par l'agricul- d'oeuvre ndustrielle: le prix pouvant
teur sera calcule selon un taux forfaitaire tre obtenu pour ces biens, lors d'une

appliquer au prix de vente pratiqu par vente effectue dans le pays, dans des
l'agriculteur. Il appartiendra son acheteur conditions de pleine concurrence,entre

assujetti de payer l'agriculteur le prix d'a- un vendeur et un acheteur indpen-
chat, major du pourcentage forfaitaire. Ce dants. Cette base ne peut toutefois tre
dernier sera de la sorte remboursen principe suprieure la moyenne des prix obte-
de la T.V.A. qu'il aura supporte sur ces ac- nus par l'assujetti pour des ventes de
quisitions. biens similaires au cours du dernier
Quant au co-contractant, il versera au trsor trimestrede l'anne 1970;
la T.V.A. normale due sur son achat, dimi- - pour les biens en cours de fabrication
nue du remboursementforfaitaire dont il a la date du 3 I.I2.I97O: la valeur de ces

crdit son vendeur. Il sera alors autoris biens renseigns l'inventaire tabli

oprer la dduction du montant qu'il a

effctivementvers au trsor et de celui qu'il
a rembours l'agriculteur. 33. CTVA, art. 99.

34. France, dcret du 23.5.I967, art. 2.I; R..F.A.,
Notons enfin que le petit explotant agricole loi, art. 28; comparerPays-Bas, loi, art. 43 et Gd
aura la facultd'opterpour le rgimenormal, Duch,loi,art. 90.
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cette date, majore d'un pourcentage sire. En effet, l'instar des autres lgisla-
dterminer. teurs conmunautaires86, l'article I00, du

Cette mthode d'valuation parat plus CTVA, n'autorse la dtaxaton que pro-

favorable au contribuable que celle qui gressivement compter de l'entre en vi-

rsulterait des lments du bilan, lequel gueur du rgime, aucune dtaxationn'tant
attribue gnralementaux biens en stock prvue pour les investissementseffectus, en

une valeur infrieure leur valeur relle. tout ou en partie, avant le I.I.I97I.
L'talementde la dtaxationse prsentecom-

b) Calcul de la taxe remboursable me suit. La taxe qui a grev le bien n'est d-
La taxe a restitue sera calcule selon la ductible que dans Ia mesure o son taux

mthode actuellement applicable en ma- excde les pourcentagesde Io p.c., 7,5 P.c., 5

tire de ristournes forfaitaires l'exporta- p.c. et 2,5 p.c. lorsque la dite taxe est due
tion. Les taux de restitution seront fixs respectivementen I97I, I972, I973 et I974.

par groupes de produits, en fonction des Cs taux sont ports I 2 p.c., 9 p.c., 6 p.c. et

taux de ristourne actuellement en vigu- 3 p.c. en ce qui concerne les vhicules auto-

eur. Toutefois, la charge fiscale relle mobiles et leurs remorques.

tant dijfrente selon l'origine des pro- On constatera donc que la dtaxationne sera

duits, les modalits de calcul seront ap- totale, dans ce domaine, que pour les nves-

propriesselon que le dtenteurdu stock a tissementseffectus partir du I.I.I975.L

acquis la marchandisechez un producteur,
un revendeurou un mportateur. 3. Contratsen cours

L'article IOI du CTVA entend rglementer
c) Modalits de remboursement les rapports entre les parties sur le plan de la

Le remboursement s'operera sous forme contribution la charge fiscale relative aux

de dduction, concurrenced'un douzi- oprations dont l'excution chevauchera sur

me, pour le dernier mois de chaque tri- l'actuei et le futur rgime. En fait, il tend
mestre civil des annes I97I, I972 et faire chec la hausse des prix rsultant du

I973Ss fait que les futurs assujettis n'auraient pas,
dans la fixation de leurs prix, tenu compte

d) Cas des travaux faon et des im- notamment de la restitution des taxes sur

meubles en construction stock.
Un arrt doit dterminer les rembourse- A cette fin, ledt article attribue la partie au

ments des taxes ayant grevlesmatireset contrat qui s'estimeraitlse, le droit d'exger
produitsmis en oeuvre dans les travauxen un abaissementdu prix convenu. En sens in-

voie d'excutionlorsdu du rgime hausse du prix contractuelpassage verse, une pour-
actuel au futur rgime. rait tre exige par la partie qui sera prjudi-

cie par l'introductionde la T.V.A.

2. Dtaxationdes biens d'investissement
Sous rserve des rgularisatons oprer, le 35 Conparer: France: dcret du 23.5.1967, art.

cas chant, au cours de la priode quinquen- 6 9; R.F.A.: loi, art. 28 (4) et (5); Pays-Bas, loi,
nale dont nous avons parl plus haut, la d- art. 43.4; Gd Duch: loi, art. 90, dern. al.

taxation des biens d'investissement est nt- 36. Voir France, dcret 67-93, du .2.I967,
modifi par le dcret 67730, du 3o.8.I967;

grale et immdiate, par voie de dduction. I.F.A., loi, art. 30(5); Pays-Bas, loi, art. 45; Gd
Mais il n'en sera ainsi qu'en priode de croi- Duch, loi, art. 92.
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Ce droit ne peut cependant s'exercer- saufsi nes mesures d'excution la consultation
le co-contractant est un particulier - en ce pralable des groupementsprofessionnels in-

qui concerne les contrats conclus au cours du tresss.
dernier trimestrede l'anne I97o. Cette procdure ne s'est pas limite aux cas

A notre connaissance,la rglementationfran- expressmentviss par la loi; au fil des mois,
aise ne contient aucune disposition de l'es- elle s'est partiquement tendue la plupart
pce. Il semble que ce soit le lgislateur alle- des problmesposs par la rforme.
mand87 qui ait innov cet gard et qui ait A cette fin s'est constitue une Commission

inspir des prescriptions comparables aux permanente o les hauts fonctionnaires du
auteurs de notre Code et ceux des lois Ministredes Finances et les reprsentantsdes
nrlandaise88et Gd Ducale89. principaux groupements professionnels re-

Une dernire observation: tandis que la loi cherchent en commun les solutions les plus
grand ducale dispose que son article 9I e ralistes et les plus quitables aux problmes
s'appliquepas en cas de conventioncontraire rservsauxarrtsd'excution.
des parties, notre article IOI s'impose aux Cette loyale concertation permet de sauve-

parties onobstant toute stipulation con- garder au maximum les intrts tant publics
traire. que privs; elle est aussi suffisamment rcon-

fortante pour qu'un hommage mrit soit
COLLABORATIONADMINISTRATION- rendu l'Administrationde la T.V.A. pour
SECTEUR PRIVE en avoir pris l'initiative.

Il ne pourra tre reproch notre futur rgi-
me d'avoirt l'oeuvre unilatrale des pou- 37. v. Loi du 29.5.I967, art. 29.

voirs publics. 38. v. Loi du a9.6.I968,art. 52 et 53
39. v. Loi du 5.8.I969, art. 9I.

A plusieurs reprises, le Code et ses arrts 40. Voir notamment CTVA, article 56 I et 2;
d'excution'o subordonnent en efft certai- Arr. royaln2, articles i, 3,7,8 et xa.
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R. GOFFIN:

AN ACCOUNT OF T.V.A. IN BELGIUM

(VALUE ADDED TAX- V.A.T.)

ln view of the limited space available in this First World Warhad made critical.

present special issue we nust restrict our- The Government of the time could hardly
selves to descrbing the essentals of the pride itself on a dscovery since it was

economic and judicial revolution which the borrowing from Germany, France and Italy
establishment in Belgium of a system of a reform which those countries had recently
value added tax represents. nsttuted.
In the first part of this article, we will The new baby-chrstened transfer tax

endeavour to describe the general economic looked innocent. But the taxpayers around

aspects of the reform, with partcular ts cradle might perhaps have tempered their
reference to the hopes it raises of ndustrial admirationif they had realised that this small

and commercialexpansion. rate of I% was going to affect every succes-

The second part of the articlewill be devoted sve transferofan asset.

to the legal aspect. Presuming that the reader The baby's appetite was prodigious; during
wll be familiar with the basic technique of the first year of its existence it had absorbed

the T.V.A. system, we will restrict ourselves no less than a million francs a day.
to describing the essential characteristics of Money which is easily come by has an

the Belgian formula and certain original attractionwhich governmentsfind irresistible

features which dstinguish it from other qute as much as ndividuals. To satisfy the

knownsystems. constantly increasing needs of the budget,
The reader is kindly asked to treat this out- the indirect tax formula lad often proved to

lne with due reserve, bearng in mnd that t be the most effective-since t produces
deliberately omits certain details and is immediate returns-and the least popular-
confined to the major fatures of the system. since its action is nost hidden. Thus over the

He s also asked to forgve the author for not years t:he official rate of I% has grown by
covering regulationswhich had not appeared stages to the present level of 700 (normal
at the timehe preparedtls study.1 rate), and the daily receipts from the tax

have risen from I nillion to 280 nillion
I--THE ECONOMIC ASPECTS OF francs.

BELGIAN T.V.A. The growth in the rate was moreover

accompanied by increasingly greater com-

On the day our xxIvth Congress of the plexity ofthesystem.

I.F.A. opens, the Belgian reform of business With the passage of time it is interesting to

taxationwll be ten days into ts fifteth year. read what one of our most emnent fiscal

It was in fact on 28 August 1921 that a law experts wrote in I932: These vicissitudes

promulgated the Code of taxes of the stamp were inevitable as long as matters were in a

duty type. state offlux and the long and patientwork of

Tite institutionof this tax had seemed at that

time to be a quick and harmless means of 1. At that date the only regulations which had

restoring a financal situaton which the appearedwere I x Royal Decreesnumbered I-I I.

August, September
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adaptationof this tax to trade had not been the foregroundofindustry'spreoccupations.
completed. Today, the era of legislative A contractor who, in this respect, allows
modifications has come to an end and the himselfto fall behind is irretrievablylost. But
work of perfecting the arrangements seems progress demands increasinglyheavy finan-
to be complete.2 At the tme this statement cingandrepeatedsacrificesatthesamepaceas

was made the Code and general regulations the increasingly rapid development of
of transfer taxes comprised 450 Articles; techniques.
today they have 625, not counting some 260 Statistics already make it possible to estimate
Articleswhichdealwith special taxes! the value of capital goods wlich will be
And this proliferation of Articles is accom- purchased or constructed in I97O, by n-
panied by I7 rates, which range from I.z to dustrial and commercial enterprises in our

23%. country, at some I2o milliard francs. Con-
The Director-Generalof the Belgian T.V.A. sidering that the cost ofa piece ofequipment
Administration described the position as ncorporates 4- I4 p.c. of accumulated
follows: Exceptionsdevelop as the rates are transfer taxes, the re-equipmentof 1970 will
raised. They increase by contagion; the haveborne I7 milliard francsoftax.
special regulations wlich are instituted to This heavy drain does not only affect the re-

modify the tax in one respect give rise to equipment of domestic frms; it also runs a

others, since analogies between situations serious risk ofcompromising the installation
arising from economic circumstances are in our country of mportant foreign com-

never lacking. plexes, tempted by the fiscal benefits more

In this way the principles are lost, the liberallydispensedby our neighbours.
whole scheme falls apart and one ends up Owing to their nature and size, these in-
finally with a whole series of special regula- stallations cannot be detrimental to domestic
tions which constitute the final phase of a enterprises. On the contrary, they representa

slowprocessofdisintegration.3 real source of profit for the Treasury,
This appraisalofthe Belgiansystem was very possibilities of sub-contracts for our man-

similar to that already expressed by Mr. ufacturers and salutary employment op-
Maurice Laur on the subject of the French portunitiesfor our depressedareas.

system: This is why the French system of *

turnover taxes has gained in perfection, but
also in complexity, as its weight increased.d ht *t

9r The harnfuleffects ofthe cumulativesystem
are also apparent in the field ofrationalisation

.ig * and specalisatonofenterprises.
Taxpayers would perhaps have adjusted to In all sectors, techniques and processes are

these complicationsif they had affected only
the techniqueof collection; but impercepti- 2. Ren Symoens: The Transfer Tax-
bly their efective nature became apparentas Volume I -p. Ix (April I932).
economic concepts were modernised and as 3- Camille Scailteur: Belgium faced with the
the reduction inproductive investments prospectsof inaugurationofa T.V.A.-Lecture

on tobegan to blunt the creative power of given 26.5.I966, the Brussels Chamber of
Commerce.

enterprises. 4. MauriceLaur: To the rescueofthe T.V.A.
European integrationplaces re-equipmentin -page 7.
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developing with such rapidity that they workerout oftwoworksfor export.
rapidly ruin enterprises which have not re- This rapid progress could however, be even

organised themselves quickly enough or more brilliant ifproductssold abroaddid not

radicallyenough. remain subject to taxes accumulated in the
Some enterprises tend towards merger or series ofprocesses of their manufacture. It is
take--overs. The majority, however, seek paradoxical that our system requires that our

survival in an advanced technology which frms export taxes.

will make them the preferred suppliers. But It is true that regulations have prescribed a

this reconversionis immediatelypenalisedby system of tax relief, but, in addition to the
the tax system, to the extent that it compels fact that these generally do not mop up all
manufacturers to be nothing more than sub- the fiscal charges upstream, the system is
contractors. The result is tlat the industrialist not accessibleto all exporting firms.
who is sufficientlybrave and far-seeing to set This s why these enterprises and the sub-
out on the path of specialisation soon finds contractorswhich move in their orbit are in
that the profit expected from his sub-con- favour of nauguration of a T.V.A., whch
tracting activity is absorbedby the tax which will finally ensure total, automatic and
becomes payable on this additional change. general relieffrom taxes, which will remove

In other words, the enterprise often re- the handicap under which they operate
organises solely for the benefit of the against internationalcompetition.
treasury. This expansion is vital when the Common
This structural development is particularly Market enters its phase of fiscal harmonisa-
marked in the field of small and medium- tion, and particularly when economic areas

sized enterprises. But it must be borne in are enlargedand trade is liberalised.
mind that, out of 35,000 industrial firms, Many countries are reaching the stage of
Belgiumhas 9300 which employ less than 50 economic take-off and will constitute very
workers. These figures show the urgency valuable narkets. Participation in and n-
and the interest in seeing our voracious dustrialisationofdevelopingcountriesis wide
transfer tax replaced by a tax which is at last open; Belgiummust establsh a place for her-
adapted to the economic realities ofthe time. selftherewhile there is still time.
For T.V.A., by re-establishing t:he neutrality
of the tax, will not only remedy an n- II - BELGIAN T.V.A. FROM THE

justice but also enable sub-contracting to TECHNICAL POINT OF VIEW

fiourishin the way it deserves.

* It was by a law of3.7.I969, published in the
Moniteurbelge of I7th ofthat month that

* *
our value added Tax Code (CTVA) was in-

Finally, Belgium welcomes the contribution stituted.
which the future system promises to make to Its commencement, originally fixed for
its export trade. I.I.I970, was postponed to I.I.I97I, by the
During the last I5 years, its exports have law of I9.I2.I969. (Mon. belge of 20. I2.

quintupled, reaching, in I969, i450 milliard I969).
Belgian Francs, which figure will again be As explained in our ntroduction, our

exceeded in I970. This growth makes it comments will be rest:ricted to the principal
possible to claim that at present one Belgian chaptersofthis Code.
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LIABILITY our Code is regarded as liable in respect of

any operation which he may carry out in

The law lays down four categories ofpeople Belgium. He is therefore subject to payment
who are liable to the tax. of the tax for this operation, but will be in a

position to apply a deduction in respect of it
i. Liability in the broadsense only if he has a stable establishment in the
This falls on any person whose activity country, or ifhe has obtained approval of a

consists in making, habitually and in- responsible representative there, in accord-

dependently, as a principal or contributor, ancewith Article 55 ofthe CTVA.

with or without the object ofprofit, deliver-
ies of goods or services referred to .... n 2. Certainpublicbodies
the Code (CTVAArticle4). Although the Government,Provinces,Local
This definitionmakes no distinctionbetween Authoritiesand public establishmentsare not

individuals and corporate bodies; it does not liable to the tax, the King will recognise their

stipulateany particularlegal capacitynor any liability to the extent that they habitually
nationality. On the other hand, it stipulates exercise an economic activity ofproduction,
that the activity exercised must be habitual trading or rendering ofservices. (Article 6 of

andindependent. the CTVA).
Article 4 is particularly aimed at: producers, The following are expected to be partic-
manufacturers, entrepreneurs, artisans, tra- ularly concerned: S.N.C.B. (The National

ders, processers, business agents, property Railways), S.N.C.V., Sabena, The National

trustees, etc., and also commission agents Housing Society, the international associa-

dealingwith goods or services.5 tion for distributionofwater, gas, electricity,
Also liable, when they comply with the etc.

criteria of Article 4, are people engaged in

the professions, with the exclusion however 3. Non-protmaking associations

ofnotaries, lawyers, bailiffs, doctors, veterin- Since the object of profit is not a condition

ary surgeons, those practising the para- mposed by Article 4, these assocatons wll
medical professions, teachers, lecturers and be liable if they comply with the other
other persons or corporate bodies whose conditionslaid down in the said Article.

services are exemptedby virtue ofArticle 44 What will happen to professional groups

oftheCTVA.6 consttuted in the A.S.B.L. and whose

Although liability is applicable to corporate services are covered by a statutory sub-
bodies which have a legal personality,it is, in scription ,

consequence,not applicable to non-corporate In principle, they will not be liable. How-

assocatons, temporary associations and ever, these groups may, with the authority
partnerships, since they are separate entities of the Administration, opt for liability. If

whichdo not have a legal personality. they do, subscriptions will be subject to a

A person who professionallyexercises both a

taxable actvityand an exemptactivity is also

liable, but only in respect of his activity 5. By virtue of the presumptions laid down by
which is subject to the tax (pro rata rule).

Articles I3 and 20 ofthe CTVA.
6 Cf the German law of 29.5.I967, Article 2;

Finally, we should add that a person who the Dutch law of 29.6.I968, Article 7; Luxem-
exercises abroad an activity refrred to in bourg law of5.8.I969, Article 44.
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T.V.A. which the members will be able to consideration which transfers or declares
deduct if they are liable to the tax. For its ownership or beneficial use (CTVA, Article

part the A.S.B.L. will also benefit from Io).
deduction of taxes which have affected the What is the place of the transaction (This
supplies and services provided to it. must be established since the delivery is tax-

able only ifit takes place in the country).
4. Vendorsofnew buildings The delivery takes place in Belgium when,
Persons who construct or have constructed at the time it becomes operative, the asset is

buildings in order to dispose of them for a situated in the country. In the absence of
consderation, in whole or in part, either proof to the contrary, the asset is presumed
before their erection or in course oferection, to be situated in the countrywhen one of the
or after theyhave been erected,will be able to parties to the contract is established there.
claim the benefit of liability to the tax (CTVA, Article I6).
(CTVA,Article 8). What is the time of the transaction (An
This mportant innovationrequires a distinc- important point since it governs liability to

tion to be made. the tax).
Ifthe person referred to in the Article quoted It iswhen the goods are put at the purchaser's
exercises this activity habitually, he is disposal. But this principle is subject to an

automatically liable to the tax for the whole important exception: However, when the
ofthisactivity. supply involves transportation of the asset,
But the provisions of Article 8 extend to delivery is regarded as being operative at the
other categoriesofpersons,namely: time when the transportation begins.

those who are engaged in the operations (CTVA, Article 1 5).9-

indicated but otherwise than in the This exception will necessarily affect the
exerciseoftheirhabitualactivity, determinationofthe place.

-those who resell such buildings after Goods sent froni Italy to Belgium will have

having purchased them wth payment of been delivered abroad, but they will bear
the T.V.A. T.V.A.when they are mported.

The persons belonging to these two catego- Goods sent from Belgium to France will
ries will not be automatically liable to the have been delivered in Belgium, but they
tax. will be exempt, being exported.
They will be regardedas voluntarilyliable, The law understands by assets: Assets
i.e. they will be able to claim liability only which are movable by their nature, and also
for the disposal of the building in question physical movable objects applied to the
and on condition that they have previously
made clear their intention to make the sale
with applicationofthe T.V.A.7 7. See also Article 9, paragraph 3 of the CTVA.

8. Cf: France-Law of 6.I.I966, Article 9.I

(effective transferof the asset). Netherlands-Law
TAXABLE TRANSACTIONS quoted, Article 3. G.F.R.-Law quoted Article 3

(I), (Power of disposal). Luxembourg-Law
I. Deliveriesofgoods quoted, Article 9.

The law understands by delivery: placing 9. See Community directive, Article 5,4, a);
Cf. German Law quoted, Article 3 (7); Nether-

an asset at the disposal of the purchaser or lands law quoted, Article 6.La); Luxembourg
assignee n execution of a contract for a law quoted, Article 14,a).
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service or operation of immovable assets, Among the services quoted by the Code we

the supply of heat, coal and power and will mention, among others, material or

also new buildings, which are referred to intellectual work carried out independently;
above. (CTVA,Article9). paid agency services; hiring of movable
Finally the Code treats as deliveries certain assets; the transfer of customers; the transfer
wthholding transactions operated by the or concessionofintellectualrights; storage of

person liable to the tax himself. goods; provision of parking facilities and
Theseare: garages by their operators; services provided

withholdingofa movable asset for non- by hotels, restaurants, cafes and pastrycooks;-

professional use (CTVA, Article I2, para- physical services (hairdressers, manicures,
graph I, 3), peclicures, truss suppliers, orthopaedists,

-utilisation of a movable asset as an etc.); hiring of safes; services provided by
investmentasset (ibid 4), those operating sporting or cultural nstalla-
utilisationola movable asset to carry out tions or placesofentertainments,etc.12

-

operat:iots wlich do not qualifr for the The legislationalso treats on the same basis as

deduction(ibid 5), taxableservices:
utilisationofa vehicle(CTVA I4,2). services renderedby virtueofa requisition- -

It should be noted further that assignment in by the public authority(Article I9,I ofthe
the form of transfer to a company or other- CTVA),
wise of the whole of assets or a branch of - the executionby a person liable to the tax,

activity is not a delivery in the sense of the for his own needs, ofbuilding work, with
law when the transferee is subject to the tax. the exception of repair and maintenance

(CTVA, Article II). Inthis case, the trans- works (Article I9,2 ofthe CTVA),
feree is deemed to continue the person ofthe -the leasing of industrial or commercial
transferor, that is, he takes over his right to buildings, let by enterprises authorised to

deductionbut also his obligations. operate building leasing, in the case of

buildings which the lessor has constructed
2. Renderingofservices or had constructedunder the provisionsof
French legislation does not defne this Article 9, paragraph 3. The leasing of

concept. German law defmes it as services industrial or commercial buildings other
whichdo not constitutedeliveries,10 than those referred to in this article may

Although the second Community directive also benefit from the system, under condi-
also resorts to a negative definition by tions whichwill be laid down by the King
declaring, any transaction which does not (Article IS, paragraphs 2 and 3 of the
constitute a delivery in the sense ofArticle 5, CTVA).
iS regarded as the provision of a servicen, What is meant by utlisation in the country7
it gives in its AnnexB a list ofserviceswhich Article 6.3 of the second directive is hardly
it regardsas subject to the tax. more explicit in this respect than our legisla-
Belgian law will sinilarly not define the tion.
service but will, in its Article I8, give a list of
services taxable. Although not satisfactory Io. Law of 29.5.I967, Article 3 (8). Cf. Dutch

from a legal point of view this solution at
law, Artide 4, and Luxembourg law, Article 15.

least has the merit of limiting the field of
I I. 2nd E.E.C. Directive,Article 6. i.
I2. Th services expressly exempted are listed at

interpretations. Article 44 ofthe CTVAalready quoted.
July, August, September
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Furtlermre,the Council of the E.E.C. was the asset to which it relates is itself

due, before I.I.I970, to lay down provisions situated there.

setting out the extent ofArticle 6.3 13. While This will be the case for the followng
waiting for these provisions which have not services:

yet appeared, a Royal Decree No. 5, of -works relating to a building. This

6.2.I97O, has defined the concept of utilisa- covers not only works ofconstructon,
tion in the sense of the Belgian law (Mon. repair, maintenance, cleaning and de=

belge of14.2.I97o). molitionofall or part ofbuildings;and
This decree lays down n principle that the supply of a movable asset and its

services are regarded as utilised in tlie installation in the building in.such a

country when they are provided to a way that it becomes a part of the

person established in the country. (Article building, but also all study or super-

3, ofKoyal DecreeNo. 5). visory work which form part of the
Article 4 of this Decree stipulates that this is habitual activityofarchitects,surveyors

the case when the service is suppled to a and engineers, for the preparation of

personwho,evenintheabsenceofan agency building work or coordination of its

capable of engaging him, has in the country execution. (Article 2 of the Decree

a managementoffice, branch, factory,works, quoted).
workshop, agency, store, office, laboratory, - Building leasing.
sales or purchase office, depot, or any other - Hiring ofsafes.
fixed nstallaton. If the service is provded - Making availableofparkingand garage
to an individualwho does not apply it to the facilities by their operators; custody of
exercise of his professional activity, this movableassets.

ndiv:dual is regarded as establshed in the - The supply offurnsheddwellings,and

country, ifhehas a residencethere. food and drink for consumptionon the

The criteron of establishment of the em- premises. 4

ployer ofservicess subject to two categories -Granting the rght of entrance to

ofexceptions. cultural or sporting installations, or

a) Exceptions arising from the law itself4. places ofentertainment.
-If transportation is effcted both on Other exceptions provde that the service s

Belgian territory and on that ofone or regarded as utilised in the country, when its

more other countries, the service is e,V'oyntentor execution take place there.
utilised n the country for the part of This applies in the followingcases:

the transportation which is carried out - the hiring oftangiblemovableassets

therel. - services associated with certain transporta-
-If a broker or agent, other t:han a tion services

commission agent, is concerned in the - making up of material; the repair, main-

delivery of an asset abroad, the service
I3. Cf. 2nd E.E.C. DirectiveAnnexA.II.

ofthis intermediaryis not utilisedn the I4. CTVA, Artcle 21, paragraphs2 and 3.

country6. I5-Cf. French law of 6.I.1966, Article 6.I;

b) Exceptions arising from Royal Decree Gernan law of 29.5.1967, Article 3 (ii) and x8

No. 5
(5); Dutch law Article 6.3 and Luxembourg law,
Article I8.

Certain of these provide that the service 16. Cf. French Decree 67,642 of 3z.7A967 and
is regardedas utilised in the countrywhen Germanlaw quoted, Article 8 (I).
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tenanceor cleaningof a tangible, movable Article 9,3, of the CTVA, building works
asset for own account, amounts deducted and
the servicesof radiodiffusion,telediffusion mports without payment, the basis may not-

or telecommunicationenterprises be lower than the nornal value which the
theatrical, choreographic or cinema per- law defines as follows: the normal value is-

formances; conferences, lectures; circus, represented by the price which can be ob-
music-hall,cabaretetc., performances tained in the country for each ofthe servces,

physical treatments. at the time the tax is due, in conditions of-

It will be noted however that these various open competitionbetween a supplier and an

services may benefit from exemption if they independent recipient, and in the same

are regardedas exported7. marketconditions.20
The time (which is the determiningfactor) of
the service is, as a rule, that ofits completion. RATE OF THE TAX

Article 22 of the Code provides, however,
that t:he tax becomes payable as soon as an The legislation lays down four maximum
amount is invoiced or paid, or payment rates, but has left it to the Executive to draw
becomes contractually due, on all or part of up lists of goods and services to which they
the price. apply. It also authorises reduction in the

rates and amendmentof the lists ifecononic
3. Imports circumstances so require. These lists and
Imported goods are subject to T.V.A. what- amendments must however be ratified by
ever the status of the person who imports Parliament.
them or to whom they are destined (CTVA, Thus Article 37 ofthe Code restricts itselfto
Article 3). enumerating the rates and laying down, as

The tax is paid by affixing, on the customs follows, the rules to be observed for deter-
document, fiscal stamps at present usedi8. mining themineachcase:
The import nay, in certain cases, be made 6% for deliveries and mports of goods of
free oftax. prime necessity and for services of a

socialnature;
BASIS OF TAX I5% for deliveries and mports of current

consumergoods and for serviceswhich
In principle, the tax is calculatedon the total are of special economic, social or

amount of the prices of the charges and cultural interest;
other services imposed by the supplier of the 200 for transactions relating to goods or

asset. services which are not specified else-
This basis does not however include sums where;
deductible in respect ofdiscounts, reductions
on contractual prices, interest due in the

I7- CTVA, Articles 39-43.
event of delayed payment, reimbursable 18. Except for imports from the Netherlands
costs of ordinary packaging, costs ncurred and the Grand Duchy of Luxembourg, for

on behalfof the other party to the contract which the tax is paid through the nonthly
and the T.V.A.-itself declaration.

I9. See CTVA, Articles24, 4o, 42 and 43.In barter or exchange transactions, the 20. CTVA, Articles 32,33 and 36, paragraphs I

assignments of buildings referred to n and 3.
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This rate must thus be regarded as the The taxpayer is authorised to effect the

normal rate for the BelgianT.V.A. deduction of the T.V.A. borne on his

2500 for deliveries and imports of goods receipts made for professional purposes,

which, under our present system, are whether they relate to deliveries or services

subject to the luxury tax or to a fixed received, imports of goods or services, or

transfer tax at an enhanced rate.21 withholding transactions made for the needs

By derogation to Article 37 of the CTVA, oftheenterprise.
the rates of I 500 and 20% will be reduced to This right is however not absolute. Thus the

I400 and 1800 respectivelyuntil 3 I.I2.I97I.22 deduction is refused in respect ofa tax which
has been chargedon:

EXEMPTIONS - deliveriesofmanufacturedtobaccos;
deliveriesofmanufacturedtobaccos;-

Articles 39 to 44 of the CTVA lay down a - deliveries of spiritous drinks, if they are

series of exemptions which it is possible to not destined to be resold or supplied in

classify in two categories. executon ofprovsonofa service (hotels,
The first relates to international movements restaurants,cafes, dealers,etc.);
ofgoodsand services, in the broad sense. - costs of accomnodation, food and drink

It exempts from the tax: the direct and in- with the exceptionofthosencurred:

direct export ofgoodsand services, transit or by the personnel responsible for thc

entrepot transactions, transportation and execution, outside the enterprise, of a

provision of services relating to transporta- taxable transaction;
tion, the delivery of ships, boats and aircraft by their customers, travel agencies and

and supplies to Embassies, Consulates and touristorganisations;
certain internationalorganisations. - the costs ofacceptance.
The second category of exemptions relates On the other hand, the deduction is allowed

to the services ofpersonsexercising a judicial, only to the extent of 50% of the T.V.A.

medical or para-medical activity, and the charged on the acquisition of a passenger

services ofa social or cultural nature enume- transport vehicle, if ths vehicle s not ex-

rated in Article 44 of the CTVA. It also clusivelyapplied to professionaluse.

relates to publishing contracts, deposits of The right to deduction becomes efective at

funds and credit transactions, brokerage or the date when the tax is due, whether it

agency services in the field of insurance, relates to deliveries, services, imports or

currencyexchange, placingofsecurities,etc., withholding transactions. The total tax

which transactions will however remain deductible is offset against the total of taxes

subject to a specifc,non-deductibletax. due for the period of the declaration (in
principle,monthly).

DEDUCTION TheBelgiansystemdoes not thereforefollow

The mechanism of deduction as prescribed 2I.See Tables A and Bof Article I79 of the

by the Code faithfully follows the principles GeneralRegulationson stamp duties.

laid down in the second drective; we will 22. CTVA, Article Io2, amended by the law of

therefre restrict our comments to the I9.I2.I969(Mon. belge of20. I2.x969).

special featureswhich distinguish the Belgian
23 The deduction is governedby Articles 45 to

49, of the CTVA and by Royal Decree No. 3 of

system from the other known systems.23 Io.12.I969(Mon. belge of I2.I2.t969)
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tle ruleoftheonemonthtimelag and that I2.I2.I969). The revision is effected in the
ofthe physical stop and fnancial stop, declaration, in the form of deduction or re-

whichapplies under the French system.24 payment,according to circumstances.
What happens to a tax credt resulting from a There are, however, possible situations in
declaration which the taxpayer may claim reimburse-
As a rule, the excess T.V.A. deductible is ment of taxes improperlypaid,i particular:
carried forward to the declaration relating to -when the tax paid is higher than that
the following period (CTVA, Article 47). legallydue;
Ifan excess remains at the end of the current - in the case ofprice reductions granted to

year, it is repaid in cah, within three him;
months. (CTVA,Article76). - in the case of return ofpacking containers
The authors of the law were however aware whichgive rise to a creditnote;
ofthe difficultieswhich could arise as a result - in the case ofterminationbefore execution
of an accumulat:ion of tax in respect of tax- of the contract or cancellation of a

payerscompelledto makesubstantialsupplies contractby agreementor legally;
in order to satisfy contractswithlong execu- - in the case of a supplier taking back the
tion periods, or ofa seasonalnature. It there- goods;
fore delegated to the King the power to - in the case of total or partial loss of the
grant reimbursement before the expiration claim for the price.
ofthe fiscal year. In all the hypothesesenvisagedby Article 77,
The Executivehas made use ofthis power by paragraph I ofthe Code, the T.V.A. is repaid
promulgatingRoyal Decree No. 4 of29.12. by means ofoffsettingagainst the amountof
I969 (Mon.belgeof31.12.1969)whichautho- tax due, under the procedure established by
rises the reimbursementoftheexcesstaxwhen 1Loyal DecreeNo. 4 0f29.I2.I969.
it exceeds, at the end of a fiscal quarter: In the field of adjustments, mention should

25,000 F.B., for the small enterprises be madeofthe special rules for capital goods.-

authorised to make quarterly declarations; These are defmed as tangible goods,
6o,oooF.B., innormalcases. movable or immovable, destined to be-

Although this solution is less liberal than that utilised on a lasting basis as instruments of
adopted by the German law25, it is in any work or a means of operation, excluding
event more generous than that of carried packaging containers, small equipment,
forward until complete utilisation mposed small tools and office supplies, when these
by French legislation.Se goods comply with the criteria fixed by the

MinisterofFinance2'.
ADJUSTMENTS The deduction of the T.V.A. charged on a

capital good is subject to a revision over a

Since they are not finally admissible until, periodof5 years.
and to the extent that, the goods and
services taxed have not subsequently been 24. See Decree67/92, of1.2.1967.
applied to non-professional purposes, the 25. Law of 29.5.67, Article 18 (2); cf. Nether-

deductionsmust be the subject ofrevision in lands law, Article 17 and Luxembourg law,
the event of change of application. The Article 55

26. See Decree quoted, Article20.2.
procedure for tlis is governed by Royal 27. Royal Decree No. 3 of1o.12.I969, Article 6,
Decree No. 3 of Io.I2.I969 (Mon. belge of paragraphI.
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An adjustment is effected each year in rela- with models annexed to the Decree
tion to one-ffth of the amount of this tnx, referred to. They show the T.V.A. due or

when changes have occurred in the factors the T.V.A. recoverable.The T.V.A. due is

taken into consideration for the calculation paid on the same day as the declaration is

of the taxes deductible. (CTVA, Article 48, lodged.
paragraph2). - The second document is, so far as we are

The revision procedure is laid down in aware, particular to our system. It consists

Articles 6 to I I ofRoyal Decree No. 3. of a declaration which every person sub-
ject to the tax must submit each year be-

PRO-RATA PROCEDURE fore 3 I March, and which informs the
Administration,for each other contracting

A person who conducts professionally party liable to the tax to whom he has
transactions, somo of which qualify for the supplied goods or services during the
deduction and some of which do not, is preceding year, the identity of the said

subject to the pro-rata rules (CTVA, buyer, the total amount of deliveries and
Articles 46 and 48). The Code makes a services supplied and the total amount of
distinctionin this respect between: tax charged to hin28. This document is

the general pro-rata scheme under which designed to help the Administration track-

the deduction is applied on the basis of a down fraud.

percentage, established per calendar year,
under the conditions laid down by Royal SPECIAL RULES

Decree No. 3, Articles 1 2 to x8;
the actual allocation pro-rata schene, un- Articles 56 to 58 of the CTVA prescribe-

der whch the deduction applies in relation several special sets of rules for the benefit of
to the actual figure of transactionsqualify- certain categories ofenterprise for which the

ing for the deduction, and in accordance ordinary rules would be too complicated.As

with Articles I9 et seq. of the sane an indicationwe will quote only the rules for
Decree. manufacturedtobaccos(Article58, paragraph

), imports of fish, shell fish, nolluscs
DOCUMENTS (Article 58, paragraph 2), purchases of

secondhand goods habitually made by
Royal Decree No. I of x3.7.I969 (Mon. persons subject to tax from persons not

belge of 30.7.1969) stipulates the documents subject to tax (Article 58, paragraph 4), to

which must be kept by persons subject to the introduce a few reflections on certain small
tax. We will draw attention to only two of enterprises, the rules for which are sub-
them. stantiallydifferent fron those appliedtothem

The declaration. The transactions, whether by our Communitypartners.-

taxable or not, effected by a taxpayer dur-

ing a month, must be the subject of a I. Small enterprises under the simplied
declaration which he s required to lodge normalrules
not later than the 2oth of the following Article 50, paragraph 2 of the C.T.V.A.
month. The small enterprises, however,
have this obligation only quarterly. 28. See CTVA, Article 50, paragraph2, last sub-
Declarations are prepared in accordance paragraphand Royal Decree No. I, Article I8.
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empowers the King to authorise categories of the CTVA, enjoy the relaxations granted
of taxpayers which he will designate to to those referred to at I above.
make declarationsonly quarterly and to pay Those who fulfl the conditons will auto-

the tax only by monthlynstalments. matically be subject to the fixed amount

Is is in application of this provision that scheme when the law comes into force,
R.oyal Decree No. I restricts the accounting unless they have declared, before the I 5
documents which they have to maintain and December preceding that date, their inten-
requires them to make only 4 declarations tion to be assessedunder the ordinaryscheme.
per year29. After the entry into application of the law,
These small taxpayersare howeverentitledto enterprises subject to the fixed amount
claim the benefit of this relaxation only if scheme will have the right to opt either for
their annual turnover is not more than 5 the normal scheme or for that referred to at

million Belgian Francs (not including I. The procedures relating to the establish-
T.V.A.). and if they do not fulfil the condi- ment of the fixed bases of taxation and the
tions to make them subject to the rules exa- mechanicsofthis formulawere the subject of
minedat 2 and 3 below. R-oyal Decree of 7.1 I.I969, No. 2 (Mon.

belge, I4.II.I969)80.
2. Small enterprises subject to the fxed amount

rules 3. Smallretailers
These apply to taxpayers whose customers As in other States of the E.E.C., Belgian
are mainly private individuais and whose legislators were confronted with the prob-
annual turnover is not more than 5 million lems presented by assessment of small
BelgianFrancs (not includingT.V.A.). retailers as a result, in particular,oftheir lack
A characteristic fature of the system is that of the accounting procedures necessary fr
these taxpayers are not taxed on the basis of the normal operation of a T.V.A. system.
their actual turnover but on the basis of a The Belgian solution to this problem is quite
fixed amount, established according to different from tlose adopted by our neigh-
certain criteria: in relation to profit margins, bours81.
unit price of sales, hourly labour rates, etc. Although the ExecutiveDecree referred to in
These fixed amountsare ofthree types: Article 56, paragraph 2, of the CTVA has
-general fixed amounts: by sector of not yet been promulgated, it can already be

activity; said that to qualifr as a small retailer three
special fixed amountsby sectors, applicable criteriamust be satisfied:-

to enterprises of the said sectors whose - his activity must be restricted to the resale
activity is marginal; of goods in their existing condition. This
individual fixed amounts: for exceptional-

cases within a sector. 29. See Royal Decree No. I, in particular
Articles I2, I6, I7 and I8.These fixed amounts, established by the
30. Cf France, law of6.I.I966, Articles 20, 2I,Administration, are valid for one year and 22, 53; Federal German Republic, law quoted,

subject to modification in the event of sub- Article 23; Netherlands, law quoted, Article 25;
stantial changes in the factors on which they Luxembourg,Article 56.

See France, Decree No. 67,364, of I6.4.are based. 3I.
I967; Federal German Republic, law, Article I9The enterprises benefiting from this system, (I), Netherlands, law, Article 25; Luxembourg,which is laid down in Article 56, paragraph I law, Article 57.
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excludes the retailer who subjects the - the small retniler has the right to opt for

goods to an industrial labour process, as, the fixed amount system or the normal

for example, the butcher, baker, pastry- system;

cook, fishmonger, chemist, tailor, florist, - the equalisationtax systemis temporary; it

etc. This criterion also automatically ex- will be dismantledfrom I.I.I973 onwards,
cludes the small provider of a servce: by a progressivereduction in the ceiling of

hairdresser, cafe proprietor, shoemaker, I,500,000F.B.;

plumber,electrician,etc.; - the small retailer will not be able to claim

he must not trade in products which are at reimbursement of the taxes affectjng his
-

present subject to the luxury tax; stocks at 3 I.I2.I970; this refusal does not

finally, the applicant must not have a total constitute a prejudice since the sale of the
-

annual figure of purchases of more than stockswillnot bear the T.V.A.

1,5oo,ooo F.B., not including investments.
The originality of the Belgian formula rests 4. Sn,alljarners
in the fact that, although subject to the The reasons which inspired the legislators to

T.V.A., the small retailer remainsoutside the adopt a special system for the small retailer

application of the tax on hs own sales. It s are even more vald wth regard to the small

the supplier who has the responsibility for farmer. He will be subject to the system laid

collecting the tax according to a procedure down in Article 57 of the CTVA, which
similar to that of income at source under the similarly does not compare with any of the

income tax scheme. In other words, the systemsadoptedby the other StatesS2.

normal T.V.A. applied by the supplierof the How is small farmerdefined

goods will be increased by an equalisation It will be for the King to make the definition.

tax the rate ofwhich is establishedin such a However, it may be assumed that it will

way that the fiscal charge resulting from the apply t0 farmers who sell in their existing
combined total of these taxes corresponds in condition the products of the soil or stock-

practice to that which would apply to the raising. If this is so, Article 57 would not

goods if the normal rate were to be applied apply to Agricultural Cooperatives, and

when the sale by the small retailer is made. farmers who submit their products to

The supplier is thus accountable to the processing.
Treasury for the T.V.A. and the equalisation Furthermore, the law explicitly excludes
tax whch he invoices to the retailer, these from the system armers who have adopted
being taxes which he can deduct; the small the form of a commercial company, and

retailer will bear this tax and will reflect it in those who are already liable to the tax by
his sale price. reason of the exercise of another activity.
Since the equalisation tax is calculated on a Although he is liable to the tax, the small

fixed basis in relation to the normal profit farmer has no obligationswith regard to the

margins of the retail trade, general expenses invoicing of hs deliveries or services, de-

and current investments, it will necessarily clarationsand paymentofthe tax.

have multiple rates.

We cannot, in this outline study, go into the
details of the nechanics of the formula. 32. See France, law of 6.I.x966, Article 4;

Federal German R.epublic, law, Article 24;
However, we wll round off our reflections Netherlands, law, Article I7; Luxembourg, law,
with three observations: Articles 58--60.
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Who then will pay the T.V.A. normallydue this processing; the purchase price on

on his deliveries How will the farmer reco- which payment of the transfer tax at

ver the T.V.A. which he bears on his own the time of their purchase or mport
purchases (fertilisers, seeds, equipment,etc.) was based;
This double obligation will fall on the - for goodswhichhave beenmanufactur-
contractorwho supplies to the farmer ifhe is ed by the applicantor submittedby him
personallyliable to the tax. to industrialprocessing; the price whch
The tax borne upstreamby the farmerwill could be obtained for these goods,
be calculated at a fixed rate to be applied to under a sale made in the country, in
the sale price charged by the farmer. It will conditionsoffull conpetition,between
be for his buyer liable to the tax to pay to the an independent seller and an indepen-
farmer the purchase price, plus the fixed dent buyer. This basis cannot however
percentage. The farmer will thus be reim- be higher than the average of prices
bursed in principlewith the T.V.A. whichhe obtained by the taxpayer for sales of
has borneon hs purchases. similar goods during the last quarter of
With regard to the other contracting I970;

party,he wll pay to the Treasury the normal - for goods in course ofmanufactureon

T.V.A. due to his purchase, less the fixed 3 I.I2.I970; the value of these goods as

reimbursementwhich he has credited to his recorded in the nventory drawn up at

seller. He will then be authorisedto apply the that date, plus a percentage to be
deduction of the amount which he has determined.
actually paid to the Treasury and that which This method of valuation seems more

he has repaid to the farmer. favourable to the taxpayer than that which
Finally, it should be noted that the small would result from the items in the balance
farmer will have the right to opt for the sheet, which generallyattributes to the goods
normal system if he fulfils the obligations in stock a value lower than their true value.
which this system requires.

b) Calculation of the tax repayable
TRANSITORY PROVISIONS The tax to be repaid will be calculated

according to the method at present
1. Remissionofstocks existingon 31.12.1970aa applicable in regard to fixed repayments
a) Valuation of the stocks on export. The rate of repayment will be

Whereas French and German legislation34 fixed by groups ofproducts, on the basis
adopt as t:he basis of calculation of ofthe repayment rates at present in force.
refundable taxes the balance sheet value of However, since the true tax charge is
stocks at the date ofentry into force ofthe different according to the origin of the
system, Belgian legislation nakes this products, the calculation procedures will
valuationsubject to a distinction. be adapted according to whether the
The basis ofcalculationwill be:

for goods purchased with the object of-

resale in theirpresentcondition, and for 33. CTVA, Article 99.

goods purchased with the object of 34. France, Decree of 23.5.I967, Article 2.I;
FederalGermanRepublic, law, Art. 28; Comparebeing submitted to ndustrial process- Netherlands, law, Art. 43 and Luxembourg, law,

ing, but which have not yet undergone Art. 90.
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holder of the stock has acquired the 3. Contractsn course ofexecuton
goods from a producer, a dealer or an Article IOI of the CTVA is designed to

importer. govern the relationship between the parties
in respect of contributionto the fiscal charge

c) Keimbursement procedure relating to transactions whose execution

The reimbursementwill be effected in the bestrides the present and the futtre systems.
form of deduction, to the extent of In fact, it tends to check the increase in prces
I/i2th, for the last month of each resulting fom the fact that the future tax-

calendar quarter of the years I97I, I972 payers, in fxing their prices, will not have
and I973.35 taken account in particular of repayment of

taxes on stocks.

d) Cases of making up materials, For this purpose, the said Article attributes to

and buildings under construction the part ofthe contract which is considered
A decree should deternine the repay- affected the right to demand a reduction in

ments of taxes whichhave been appled to the agreed price. In the other direction, an

materials and products put into use in increase in the contractu price could be
works in course ofexecution, at the time demandedby a party who was prejudicedby
of transition from the present system to the introductionoftheT.V.A.

the future system. This right can however only be exercised-
unless the other contractingparty is a private

2. Remissionofcapitalgoods individual-inrespect ofcontractsconcluded

Subject to the adjustments to be applied, during the last quarterofi97o.
where appropriate, during the 5-year period To our knowledge,the French regulationsdo

describedabove, remissionofcapital goods is not contain any provision of the sort. It

complete and inmediate, by means of seems that it was the German legislation87
deduction. But this will apply only during a which introduced this concept, and which

transitional period. In fact, as in other inspired the authors ofour Code and those of

Comnunity legislations.36 Article lOO ofthe the Dutch88. and Luxembourg89 laws to

CTVA authorises remission only progress- adoptcomparableprovisions.
ively, as from the entry into force of the A final observation: whereas the Luxem-

system, no remission being prescribed for bourg law provides that its Article 91 does
investments effected, in whole or in part, not apply in the case of agreemeit to the

before I.I.I97I. contrary between the parties, our Article

The staging ofthe remission is as follows: the IOI is imposed on the parties notwith-
tax whch has been charged on the assets is

deductible only to the extent that its rate 35 Cf. France: Decree of 23.5.1967. Articles 6

exceeds the percentages of 10%, 7.5%, .o,
/0

to 9; Germany, law, Article 28,4 and 5, Nether-
lands, law, Article 43-4; Luxembourg, law, Arti-

and 2.5%, when tlie said tax is due in I 97I, cle 9o, last sub-paragraph
1972, 1973 and 1974 respectively. 36. See France: Decree67-93 0fI.2.1967,amend-

These rates are raised to I2%, 9%, 6% and ed by Decree 67-730 of 30.8.1967; Germany,

3%, for road vehicles and trailers. law, Article 30 (5); Netherlands, law, Article 45;

It will be noted therefore that the renission Luxembourg,law, Article 92.

will be total, in this field, only for invest-
37. See Law of29.5.I967,Article 29.

38. See Lawof29.6.I968,Articles 52 and 53.
mentsmade from I.I.I975 onwards. 39. See Law of5.8.I969, Article 91.
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standingany stipulationto the contrary. has been constituted in which the high
officials of the Ministry of Finance and the

COLLABORATION BETWEEN THE representatives of the principal professional
ADMINISTRATIONAND THE PRIVATE groups are jointly seeking the most realistic
SECTOR and the most equitable solutions to the

problems relating to the Decrees of execu-

It cannot be said that our future system was tion.
the unilateral work of the public authorities. This honest consultation procedure makes
On several occasions the Code and its possible for both public and private interests
executivedecrees4 make certain measures of to be safeguarded to the maximumextent; it
execution subject to prior consultation with also justifies a vote of thanks to the Ad-
theprofessionalgroups concerned. ministrationof the T.V.A. for having taken
This procedurehas not been restricted to the the initiativein establishingit.
cases expressly referred to in the law; in the
course of the months, it has extended in

practice to most oftheproblemspresentedby
the reform. 40. See in particular CTVA, Article 56, para-

graphs I and 2; Royal Decree No. 2, Articles I,
For this purpose, a permanent Committee 3,7,8 and 12.
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GEDANKEN ZUR TVA IN BELGIEN

(MEHRWERTSTEUER)

Mit Rcksicht aufden geringen Platz, der in eine Art Stempelsteuerverkndetwurde.

dieser Sonderausgabe zur Verfgung steht, Die Einfhrung dieser Steuer erschien zu der

mssen wir uns darauf beschrnken, die Zeit als schnell wirkendes und harmloses

wesentlichen Merkmale der wirtschaftlichen Mttel zurWiederherstellungeiner Finanzla-

und rechtlichenUmwlzungzu beschreiben, ge, die durch denerstenWeltkriegkritischge-
als die sich die Einfhrung eines Mehrwert- wordenwar.

steuersystemsin Belgiendarstellt. Die damaligeRegierunghatte wenig Grund,
Im erstenTeil dieses Artikelswerdenwir ver- auf eine Entdeckung stolz zu sein, denn se

suchen, den allgemeinen wirtschaftlichen bernahm die Reform von Deutschland,
Aspekt der Reform aufzuzeigen, nsbeson- Frankreichund Italien, die sekrzlich einge-
dere die durch sie erwecktenHoffiungenauf fhrthatten.

eine Ausweitung von Industrie und Handel. Das neugeborene Knd, das den Namen

Der zweite Teil des Artikels befat sich mit Umsatzsteuer erhielt, sah unschuldig aus.

dem rechtlichen Aspekt. Davon ausgehend, Die Steuerzahler an seiner Wege htten ihre

da dem Leser de tecbnischen Grundlagen Bewunderung jedoch eingeschrnkt, wenn

des TVA-Systems bekannt sind, wollen wr sic erkannt htten, da der gernge Satz von

uns darauf beschrnken, di e bezeichnenden i% jede nachfolgende bertragung eines

Merkmale der belgischen Methode zu be- Gegenstandesbelastete.

schreiben sowie einige neuartige Punkte, in Der Appetit des Neugeborenen war unge-

denen sie sich von anderen bekannten Syste- heuer. Whrend seines ersten Lebensjahres
men unterscheidet. vereinnahmte es nicht weniger als eine Mil-

Der Leser wird gebeten, dese Ausfhrungen lon Frankentglch.
nit Vorbehalt aufzunehmen und zu beden- Leicht einzunehmendesGeld wirkt auf Re-

ken, da Einzelheiten absichtlich weggelas- gerungen in glecher Weise anziehend we

sen wurden, um die hauptschlichenGrund- auf Privatleute. Zur Befriedigung des stn-

zge des Systemsherauszustellen. dig wachsenden Bedarfs an Haushaltnitteln

Auch mge er dem Verfasser nicht nachtra- hat sich die indirekte Besteuerungsmethode
gen, da er Vorschriftennicht behandelt, de schon oft als de wirkungsvollste erwiesen.

bei Anfertigungdieser Arbeit noch nicht er- Sie erbringt die Einknfte sofort. Auerdem

schenenwaren. erregt sie in der ffentlichkeitam wenigsten
Aufsehen, da ihre Wirkungsweiseam besten

I. DIE WIRTSCHAFTLICHEN ASPEKTE verdeckt st. So wuchs der anfngliche Satz

DER BELGISCHEN TVA von I% im Laufe der Jaire schrittweise auf

den gegenwrtigenStand von 7Oo (normaler
Am Erfiungstage unseres XXIV. IFA- Steuersatz).Die tglichenE hmen stiegen
Kongresses befindet sich de belgische Re- von I Millionauf28oMillionenFranken.

forn der Wirtschaftsbesteuerung seit zehn

Tagen in ihrem fnfzgsten Jahr. Es was am
I. Zu dem Zeitpunkt waren nur I I knigliche

28. August I92I, als das Steuergesetz ber Erlasse erschienen(Nr. I-I I).
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Das Ansteigen des Steuersatzeswar mit einer Diese Einschtzung des belgischen Systems
zunehmend wachsenden Komplexitt des hatte viel hnlichkeit mit der, die Maurice
Systemsverbunden. Laur ber das franzsische System zum
Es ist interessant, einige Zeit spter zu lesen, Ausdruckgebrachthatte: Aus diesemGrun-
was einer unserer hervorragendenFinanzex- de hat das franzsische Umsatzsteuersystem
perten im Jahre I932 schrieb: Diese Ver- an Perfektion aber auch an Komplexitt in
nderungen waren unvermeidlich, solange gleicher Weise zugenommen we an Um-
sich die Dinge im Flu befanden und die fang.4
langwierige und mhsame Aufgabe, nm- *
lich de Anpassungdieser Steuer an die Wirt-

-

schaft, noch nicht abgeschlossen war. Heute * ht

ist die Zeit gesetzlicher nderungen zu Der Steuerzahlerhtte sich diesen Komplika-
einem Abschlu gekommen und die Arbeit tionen mglicherweise angepat, wenn sie

Vervollkommnung der Regelungen die Methode der Steuereinziehung be-zur nur

scheint beendet zu sein.2 Zur Zeit dieser troffen htten. Zunchst kaum wahrnehm-
Ausfhrungenumfaten das Gesetz und die bar kam jedoch ihre Schrfe zum orschein,
brigen Bestinmugen zur Umsatzsteuer als die Wirtschaft modemisiertwurde, und
450 Paragraphen. Heute sind es 625, abge- der Kckgang ertragreicher Investitionen
sehen von weiteren 260 Paragraphen, die die schpferischeKraft der Unternehmenzu

sich mit Sondersteuernbefassen ! schwchenbegann.
Dieser Wust von Bestimmungenwird von Die wirtschaftliche Verflechtung in Europa
I7 Steuerstzen begleitet, von I,2 bis 23o. rcktdeReinvestitionenaufdemBettigungs-
Der leitende Direktor der TVA-Verwaltung feld der Industriean vordersteStelle.
beschrieb die Lage folgendermaen: Aus- Ein Unternehmer,der aufdiesemGebiet zu-

nahmeregelungen werden getroffen, sobald rckbleibt, ist unwiederbringlich verloren.
die Steuerstze erhht werden. Sie vermeh- Der Fortschritt verlangt in zunehmendem
ren sich wie durch Ansteckung. Sonder- Mae umfangreiche Finanzierung und wie-
regelungenzur nderungder Steuer in einer derholte Opfer in gleicher Weise wie die zu-

Hinsicht fhren zu weiteren Ausnahmen, nehmend sclnellere Entwicklung der Tech-
denn es fehlt niemals an vergleichbaren nik.
wirtschaftlichenSituationen. Aufdiese Wei- Statistiken ermglichen bereits jetzt eine
se gehen die Prinzipien verloren, das ganze Schtzung des Wertes von Investitionsg-
System bricht auseinander und man steht tern, de I97o von Unternehmen der In-
schlielich vor einer Serie von Sonderbe- dustrie und des Handels in unserem Lande
stimmungen. Dies ist die Endphase eines gekauftund hergestelltwerden, aufetwa I20

langsamenAuflsungsprozesses.8 Milliarden Franken. Da die Kosten eines In-

vestitionsgegenstandesetwa I4o kumulierte2. Ren Symoens,La Taxe de transmission,(Die
Umsatzsteuer)Band x, Seite II (April I932) Umsatzsteuer enthalten, wird die Rein-
3. Camille Scailteur, La Belgique devant les vestitionimJahreI970 I7 MilliardenFranken
perspectives d'instauration d'une T.V.A., (Bel- an Steuernaufbringen.
gien vor den Aussichten der Einfhrung einer Diese starke Auszehrung trifft nicht nur die
Mehrwertsteuer) Vortrag am 26.5.I966 vor der Reinvestition der heimischen Firmen. SieHandelskammerin Brssel.
4. Maurice Laur, Au secours de la T.V.A. (Zur gefhrdet auch ernstlich die Niederlassung
Hilfder Mehrwertsteuer),Seite 7. bedeutender auslndischer Unternehmun-
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gen, die von grozgiger gewhrtenSteuer- 35.000 gewerblichen Unternehmen in Bel-

vergnstigungenunserer Nachbarlnderan- gien 93% weniger als 50 Arbeitnehner be-

gelocktwerden. schftigen. Diese Zahlen zeigen die Be-

Infolge ihrer Art und Gre knnen sich deutsamkeit und das Interesse daran, da
diese Unternehmungennicht nachteilig auf unsere unersttlicheUmsatzsteuerdurch eine
heinische Unternehmenauswirken. Sie sind Steuerabgelstwrd, die den wirtschafilichen
im Gegenteil eine echte Einnahmequellefr Gegebenheiten unserer Zeit entspricht. Da-
die Staatsfinanzen und bieten unseren Her- durch, da die TVA die Wettbewerbsneu-
stellern die Mglichkeit, Zuleferervertrge tralitt der Steuer wieder herstellt, heilt sie
zu schlieen. Auerdem sind sie heilsam fr nicht nur Ungerechtigkeit, sondem gibt
den Arbeitsmarktin unserenNotstandsgebie- auch den Partnern von Subunternehmerver-
ten. trgen die Grundlagefr ein wrtschaftliches

* Gedeihen,das sie verdienthaben.
*

* t

Die schdigenden Folgen des kuniulativen t t

Systems werden auch auf dem Gebiet der SchlielichbegrtBelgien den Beitrag, den

Rationalisierungund Spezialisierungvon Un- das knftige System an seinen Exporthandel
ternehmensichtbar. zu leistenverspricht.
Auf allen Gebieten entwickeln sich Techni- Whrend der letzten I 5 Jahre haben sich die
ken und Verfahren mit einem solchen Tem- Exporte verfnffacht. Im Jahre I969 erreich-

po, da sie binnen kurzer Zeit solche Unter- ten sie etwa 450 Milliarden belgische Fran-

nehmen zugrunderichten, die nicht schnell ken. Diese Zahl wird I97O wederum ber-

genug oder wirkungsvoll genug umorgani- schritten werden. Das Wachstum rechtfer-
seren. tigt die Behauptung, da gegenwrtig einer

Einige Unternehmenneigen zu Zusanmen- von zwei belgischen Arbeitern fr den Ex-

schlssen oder bernahmen. In der Mehr- port arbeitet.
zahl sehen sie dagegen ihre Chance in einer Die schnelle Entwicklunghtte jedoch noch
fortschrittlichen Technologie, durch die sie glnzender verlaufen knnen, wenn die im
zum bevorzugtenLieferantenwerden. Diese Ausland verkauften Erzeugnisse nicht mit

Umstellung wird jedoch durch das Steuer- Steuern belastet gewesen wren, die sich in

system gehemmt. Es zwingt die Hersteller einer Reihe von Produktionsprozessenange-

dazu, nur noch Subunternehmerzu werden. sammelt hatten. Paradoxerweise verlangt
Ein Industrieller,der mt gengend Mut und unser System, da die Firmen Steuern ex-

Weitblick eine Spezialisierung durchfhrt, portieren.
entdeckt jedoch bald, da der von der Sub- Zwar sehen die Bestinnungen ein System
unternehmerttigkeit erwartete Gewinn von Steuerbefreiungen vor. Dieses System
durch die Steuer aufgezehrt wird, die auf ist jedocl nicht fr alle exportierenden Fir-

diesen zustzlichenUmsatz zu zahlen ist. Mit men gltig, abgesehen davon, da es nicht
anderen Worten ratonalisiert das Unter- smtlichevorausgehendenSteuerbelastungen
nehmen oftmals nur zum Nutzen des Fiskus. beseitigt.
Diese strukturelle Entwicklung ist besonders Aus diesem Grunde begren diese Unter-

gravierend bei kleinen und mittleren Be- nehmen und mit ihnen ihre Zulieferer die
trieben. Dabei ist zu bedenken, da von Einfhrung der TVA, die endlich eine voll-
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stndige, automatischeund allgemeine Steu- rungen von Waren oder Leistungen auszu-

erbefreiung garantieren soll. Dadurch wird fhren im Sinne von... dem Gesetze
ein Hindemis beseitigt, das die Firmen bisher (CTVAArtikel4).
im internationalenWettbewerb berwinden Diese Defmition macht keinen Unterschied
muten. zwischen natrlichen und juristischen Per-
Die Ausweitungdes Exports wird lebensnot- sonen. Sie verlangt keine besondere Rechts-
wendig, wenn der Gemeinsame Markt das fhigkeitoder Staatsangehrigkeit.Anderer-
Stadium der Steuerharmonisierungerreicht, seits schreibt sie vor, da die Tt:igkeitnach-
und wenn insbesondere die Wirtschaftsru- haltigund selbstndigausgebtwerden mu.
ne sich ausdehnen und der Handel freizgi- Artikel 4 bezieht sich insbesondereauf Her-

ger wird. Viele Lnder sind im Begriff, den steller, Erzeuger, Unternehmer, auf Hand-
wirtschaftlichen Absprung zu schaffen. Sie werker, Kaufleute, auf die Veredelungsin-

.werden uerst wertvolle Mrkte bilden. dustrie, auf Handelsvertreter, Vermgens-
Beteiligung und Industrialisierung in Ent- verwalter usw., ebenso auf Kommissionre,
wicklungslndern bieten sich an. Belgien die mit Waren handein oder Leistungen er-

mu sich dort ein Bettigungsfeld schaffen, bringen.5
solangedazu noch Zeit ist. Wenn sie die Voraussetzungenvon Artikel 4

erfllenl sind ebenfalls solche Personen steu-

1I. BELGISCHE TVA, TECHNISCH erpflichtig, die eine berufliche Ttigkeit aus-

GESEHEN ben, jedoch mit Ausnahme der Notare,
Rechtsanwlte, Gerichtsvollzieher, rzte,

Durch Gesetz vom 3.7.I969, verffentlicht Tierrzte, arzthnlicher Berufe, der Lehrer,
im Moniteurbelge vom I7. dieses Monats, Dozenten und anderer natrlicher oder ju-
wurde unser Mehrwertsteuergesetz(CTVA) ristischer Personen, deren Dienstleistungen
verkndet. durchArtikel44CTVAbefreitsind.
Sein ursprnglich auf den I.I.I97o festge- Die Steuerpflicht erstreckt sich zwar auf ju-
setztes Datum des Inkrafttretens wurde ristische Personen mit eigener Rechtsper-
durch Gesetz vom I9.I2.I969 (Mon. belge snlichkeit. Ihr unterliegenjedoch nicht Ver-
vom 2o.I2.I969) auf den I.I.197I verscho- einigungen, die nicht juristische Personen
ben. sind, befristeteVereinigungen und Soziet-
Wie in der Einleitung gesagt, werden wir ten. Diese bilden selbstndigeEinheitenohne
unsere Erluterungen auf die Hauptpunkte Rechtspersnlichkeit.
dieses Gesetzes beschrnken. Wer beruflich sowohl eine steuerpflichtige

als auch eine steuerbefreiteTtigkeit ausbt,
STEUERPFLICHT unterliegt ebenfalls der Steuer, jedoch nur

hinsichtlichseiner Ttigkeit, die steuerpflich-
Das Gesetz nennt vier Gruppen von steuer- tig ist (anteiligeBesteuerung).
pflichtigenPersonen. Schlielich ist hinzuzufgen,da jemand,der

. Steuerpflichtimweiteren Sinne 5. Unter den Voraussetzungen der Artikel 13

Ihr unterliegt jede Person, deren Ttigkeit ud 20 CTVA.

daraufgerichtet ist, nachhaltig und selbstn- 6. Vgl. das deutsche Gesetz vom 29.5.I967, 2;
das niederlndische Gesetz vom 29.6. I968, Arti-

dig als Haupt-oder Subunternelmermit oder kel 7; das luxemburgischeGesetz vom 5.8. I969,
ohne die Absicht, Gewinn zu erzielen,Liefe- Artikel44.
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334 Bulletin Vol. xxrv, no. 7-8-9, I970juillet, aot, septembre



R. GOFFIN

eine in unserem Gesetz genannte Ttigkeit fern diese steuerplichtig sind. Die Vereini-

im Ausland ausbt, insoweit als steuerpflich- gung selbst erhlt ebenfalls die Vergnsti-
tig anzusehen ist, als er in Belgien ttig wird. gung des Abzugs von Steuem, die auf ihr
Er hat daher Steuer fr diese Ttigkeit zu gegenber erbrachten Lieferungen und Lei-

zahlen. Einen Steuerabzug kann er dagegen stungen lasten.
nur beantragen, wenn er eine Betriebsttte
im Inland unterhlt, oder wenn er m Ein- 4. Verkuer vou Neubauten

verstndniseinen verantwortlichenVertreter Wer ein Gebude errichtet oder errchtet
im Inland gem Artikel 55 CTVA ernannt hat, utn es ganz oder teilweise vor, whrend
hat. oder nach der Errichtung gegen Entgelt zu

veruem,kanndieVorzgederSteuerpflicht
2. Krperschaftendes fentlichenRechts in Anspruch nehmen (Artikel 8 CTVA).
Obwohl die lLegierung, Provinzen, Kom- Diese wichtige Neuerung verlangt eine Un-

munalbehrden und ffentliche Betriebe terscheidung.
nicht steuerpfiichtigsind, erkennt der Knig bt die in dem Artkel genannte Person hre
ihre Steuerpflicht insoweit an, als sie nach- Ttigkeit nachhaltig aus, so ist sie automa-

haltig eine wirtschaftliche Ttigkeit in der tisch fr de Gesamtheitder Ttgkeit steuer-

Industrie, dem Handel oder dem Dienst- pfichtig.
leistungsgewerbeausben(Artikel6 CTVA). Die Vorschrift des Artikel 8 gilt jedoch auch
Hiervon werden insbesondere folgende be- fr zwei andere Personengruppen, nmlich
troflen sein: S.N.C.B. (die staatlichen Eisen- fr solche,
bahnen), S.N.C.V. (der staatlicheBetrieb der - de die genannteTtigkeitausben, jedoch
Kleinbahnen und Linienbusse), Sabena, die auerhalb hrer sonstigen nachhaltigen
staatliche Wohnungsgesellschaft, de inter- Ttigkeit;
nationalen Vereinigungen fr die Versor- - die Gebude wieder verkaufen, nachdem

gung mit Wasser, Gas, Elektrizittusw. sie se unter Zahlung von TVA erworben
haben.

3. Vereinigungen,die keine Gewinne erzielen Personen, die zu diesen beiden Gruppen ge-

Da die Absicht, Gewinnezu erzielen,keine in hren, sind nicht automatischsteuerpflichtig.
Artikel 4 genannte Voraussetzung ist, sind Sie gelten als freiwillig steuerpfichtig,
diese Vereinigungen steuerpflichtig, wenn d.h. sie knnen die Steuerpflichtnur fr die
sie die sonstigen in diesen Artikel genannten betreffende Verussertng unter der Bedin-

Voraussetzungenerfllen. gung in Anspruch nehmen, da se zuvor

Was geschieht mit Berufsgruppen, die als ihre Absicht klar zum Ausdruck gebracht
Vereinigungen, die kene Gewnne erzelen, haben, den Verkauf unter Berechnung von

organisiert sind, und deren Dienstleistungen TVA durchfhrenzu wollen.7
durch gesetzhche Gebhren abgegolten
werden STEUERBARE UMSTZE

Grundstzlichunterliegen sie nicht der Steu-

erpflicht. Diese Gruppen knnen jedoch mit x. Warenlieerungen
Genehmigung der Verwaltungfr die Steu- Das Gesetz versteht unter Lieferung fol-

erpficht optieren. Geschieht dies, so unter- gendes:
liegen die Gebhren der TVA, de dann von

den Mitgliedernabgezogenwerdenkann, so- 7. Vgl. auch Artikel9 Absatz 3 CTVA.
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Ein Gegenstand wird dem Kufer oder sei- lungen des Steuerpfchtigenals Lieferungen
nem Bevollnchtigten in Erfllung eines an, durch die er Gegenstnde aus dem Waren-

entgeltlichen Vertrages zur Verfgung ge- umlaufentnimmt.
stellt, wodurch Eigentum oder Niebrauch Dies sind:

bertragen oder besttigt wird (Artikel IO - Entnahmevon beweglichenGegenstnden
CTVA).8 fr Zwecke, die auerhalb des Unterneh-
Welches ist der Ort der Lieferung (Dies mensliegen(ArtikelIa,AbsatzI, 3 CTVA),
mu festgestellt werden, da die Lieferung - ZufhrungvonbeweglichenGegenstnden
nur besteuert wird, wenn sie im Inland be- zur Verwendung als Anlagevermgen
wirktwird.) (aaO. 4),
Die Lieferung ist in Belgien bewirkt, wenn - Verwendung von beweglichen Gegen-
sich der Gegenstandim Zeitpunkt ihrer Aus- stnden zur Ausfhrung von Ttigkeiten,
fhrung im Inland befmdet. Sofern nicht das die nicht zu einem Steuerabzug brechti-
Gegenteil bewiesen wird, gilt der Gegen- gen(aaO. 5),
stand als im Inland befndlich,wenn eine der - Verwendung eines Falrzeuges (Artikel 14

Vertragsparteien dort eine Niederlassung Absatz2 CTVA).
hat (Artikel I6 CTVA). Weiterhin ist zu beachten, da die bertra-
Welches ist der Zeitpunkt der Lieferung gung des gesamten Anlagevermgens oder
(Eine wichtige Feststellung, die magebend eines Unternehmenszweiges durch ber-
fr die Steuerpfichtist.) gang auf eine Gesellschaft oder in sonstiger
Es ist der Zeitpunkt, in dem die Waren dem Weise keine Lieferung im Sinne des Gesetzes
Kufer zur Verfgung gestellt werden. Von darstellt, sofern der bernehmerder Steuer-
diesemGrundsatzbesteht jedocheine wichti- pflicht unterliegt (Artikel II CTVA). In

ge Ausnahme: Gehrt jedoch zur Lieferung diesem Falle setzt der bemehner die Per-
die Befrderungdes Gegenstandes,so gilt die snlichkeit des bertragenden fort, d.h. er

Lieferungin dem Zeitpunktals ausgefhrt,in bernimmt dessen Kecht auf Steuerabzug
dem die Befrderung beginnt (Artikel I5 aber auch dessen Verbindlichkeiten.
CTVA).9
DieseAusnahmewirktsichnotwendigerweise 2. Leistungen
auf die Bestimmung des Lieferungsortesaus. Die franzsischeGesetzgebungdefiniert die-
Aus Italien nach Belgien befrderte Waren sen Begriff nicht. Das deutsche Gesetz for-
werden im Ausland geliefert, sie unterliegen muliert sie als Leistungen, die keine Liefe-
jedochder TVA bei der Einfuhr. rungensitd,10
Von Belgien nach Frankreich befrderte
Waren werden in Belgien geliefert, jedoch 8. Vgl. Frankreich - Gesetz VOm 6.1.I966, Art.
beimExportvon der Steuerbefreit. 9,1 (wirksame bertragung des Gegenstandes);
Das Gesetz versteht unter Gegenstnden Niederlande - angegebenes Gesetz, Art. 3;.

.

IhrerArt nach beweglicheSachen sowiebe-
Deutschland - angegebenes Gesetz, 3 Abs. I

(Verschaffung der Verfgungsmacht); Luxem-
wegliche Sachen, die der Unterhaltung oder burg, angegebenesGesetz, Art. 9.

Bewirtschafung von unbeweglichem Ver- 9. Vgl. EWG-Richtlinie,Art. 5, 4, a; das deut-

ngen dienen, die Versorgung nit sche Gesetz3 Abs. 7; das niederlndischeGesetz,

Wrme, Klte und Energie sowie die oben Art. 6, I, a; das luxemburgischeGesetz, Art. I4, a.

Io. Gesetz v. 29.5.I967, 3 Abs. 8; vgl. das nie-
genanntenNeubauten(Artikel9 CTVA). derlndischeGesetz, Art. 4, und das luxemburgi-
Schlielichsieht das Gesetz bestimmteHand- sche Gesetz, Art. I 5.
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Die zweite EWG-Rchtlinie nimmt zwar anderen als den in diesem Artikel genann-

ebenfalls zu einer negativen Definition Zu- ten Betriebs- oder Geschftsgebuden
flucht, indem sie ausfhrt: Jedes Geschft, kann ebenfalls die Vergnstgungen des

das nicht eineLieferungim Sinne von Artikel TVA-Systemsbeanspruchen. Die Voraus-

5 darstellt, wird als Leistung angesehen''n, setzungen hierfr werden durch knigli-
sie fhrt im AnhangB jedoch eine Reihe von chen Erla festgelegt werden (Artikel 8

Leistungen auf, die sie als steuerbar asieht. Abstze2 und 3 CTVA).
Das belgische Gesetz definiert die Leistung Was bedeutet Ferwertungi,n Inland7
ebenflls nicht, sondern zhlt in Artikel I 8 Artikel 6.3 der zweiten Rchtlinie ist inso-

steuerbare Leistungen auf. Diese Lsung ist weit kaum ausfhrlicher als unsere Gesetzge-
zwar unbefriedigend, hat aus der Sicht des bung.
Gesetzgebers jedoch wenigstens den Vor- An sich waren vor dem I.I.I97o Ausfh-

zug, da sie die Mglichkeiten der Ausle- rungsbestinmungen der EWG ber den

gung einschrnkt. Anwendungsbereichvon Artikel 6.3 fllig,18
Von den im Gesetz genannten Leistungen In Erwartung dieser Vorschriften, die noch
sollen unter anderem erwhnt werden: nicht erschienen sind, hat ein kniglicherEr-

selbstndigausgebte krperliche und geisti- la Nr. 5 vom 6.2.I97o den Begriffder Ver-

ge Arbeit, entgeltliche Vermittlerttigkeit, wertung im Sinne des belgischen Rechts de-

Ver,nietungvon beweglichen Sachen, Kun- finiert (Mon.belgevom I4.2.I970).
denzufhrung, bertragung oder Konzes- Dieser Erla legt in Grundsatz fest, da

sionierungvonRechtengeistigen Ursprungs, Leistungen als im Inland verwertet gelten,
Warenlagerung, Verschaffung von Park- wenn sie gegenber einer Person erbracht

mglichkeiten und Garagen durch Unter- worden sind, die ihren Sitz im Inland hat

nehmer, Leistungen der Hotels, Restaurants, (Artikel 3 des kniglichenErlassesNr. 5).
Cafs und Konditoreien, Krperpflege (Fri- Artikel 4 bestinmt, da dies dann zutriff,
seure, Manikre,Pedikre, Anertigungvon wenn dieLeistunggegenbereiner Personer-

Bruchbndern, Orthopdie usw.), Vermie- bracht wird, die, selbst wenn sie nicht

tung von Tresoren, Leistungen bei sportli- durch jemanden vertreten wird, der sie bin-

chen oder kulturellen Veranstaltungen oder dend verpflichten kann, im Inland einen

in Vergngungsstttenusw.1 Sitz ilrer Geschftsfhrung,eine Zweigstel-
Auf der gleichen Grundlage behandelt die le, Fabrik, Werkstatt oder Vertretung, ein

Gesetzgebungals steuerbareLeistungen: Geschft, Bro oder Laboratorium,ein Ver-

-Leistungen anllich einer behrdlichen kaufs- oder Einkaufsbro oder eine sonstige
Beschlagnahme(Artjkel I9, I CTVA), feste Einrichtung hat. Wird die Leistung
die Ausfhrung von Bauarbeiten durch gegenbereiner natrlichenPerson erbracht,-

einen Steuerpflichtigenfr seinen eigenen die sie ncht zur Ausbung ihrer beruflichen
BedarfmitAusnahmevon ILeparatur-und Ttigkeit verwendet, so wird fr diese Per-

Unterhaltungsarbeiten(Artikel I9,2 CT- son ein Sitz im Inland dann angenommen,

VA), wenn sie dort einenWohnsitzhat.
Die Vermietung von Betriebs- und Ge--

schftsgebuden durch hierzu berechtigte I x.. 2. EWG-Richtlinie,Artikel 6, I.

Unternehmen, sofern der Vermieter das I2. Die ausdrcklichbefreitenLeistungensind in

dem bereits zitierten Artikel 44 CTVA aufge-
Gebudegem Artikel 9 Absatz 3 errich- fhrt.
tet oder errichtethat. Die Vermietungvon i3. Vgl. 2. EWG-RchtlinieAnhangA I I.
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Davon, da der Sitz des Leistungsempfn- - Bereitstellung von mblierten Unter-

gers ausschlaggebendist, gibt es zwei Grup- knften sowie von Speisen und Ge-

pen von Ausnahmen: trnken zum Verzehr am Verkaufsort,
a) Ausnahmen, die sich aus dem Gesetz - Gewhrung von Eintritt in kulturelle

selbst ergeben.14 oder sportliche Einrichtungen oder in
Wirdeine Befrderungsowohlaufbel- Vergngungssttten.-

gischem als auch auf dem Gebiet eines Andere Ausnahmen sehen vor, da eine
oder mehrerer anderer Lnder ausge- Leistung als im Inland verwertet anzusehen
fhrt, so ist die Leistung hinsichtlich ist, wenn sie dort genossen oder ausgeihrt
eines jeden Teils der Befrderung in wird.
demLand verwertet, in dem dieserTeil Dies gilt in folgendenFllen
ausgefhrtwurde.15 Vermietenvon beweglichenSachen,-

Ist ein Makler oder Vertreter, der nicht zustzliche Leistungen in Zusammenhang- -

Kommissionr ist, nit der Lieferung mit Befrderungsleistungen,
eines Gegenstandes in Ausland befat, - Bearbeitung von Material; Reparatur,
so werden die Leistungen dieses Ver- Wartungund Reinigungvon beweglichen
mittlersnicht im Inlandverwertet.1 Sachen,

b) Ausnahmen,die sich aus dem kniglichen - Leistungen vo,n Rundfunk-, Fernseh- und
ErlaNr. 5 ergeben: Fernsprechgesellschaften, Theater-, Bal-
Sie bestimnen unter anderem, da Lei- lett- und Lichtspielvorfhrungen; Kon-
stungen als im Inland verwertet angese- zerte, Vortrge; Zirkus, Variet-, Kaba-
hen werden, wenn sich der Gegenstand, rett- und hnlicheVeranstaltungen,
fr den sie erbracht werden, dort befin- - Krperpfiege.
det. Es ist jedoch zu beachten, da diese Leistun-
Dies ist bei folgendenLeistungender Fall: gen steuerbefreitsind, wenn sie als exportiert

Arbeitenan einem Gebude.Hierzu ge- angesehenwerden.17-

hrennicht nur Errichtung,R.eparatur, Der Zeitpunkt der Leistung (ein entscheiden-
Unterhaltung, Reinigung und Ab- der Faktor) ist grundstzlichdie Vollendung
bruch aller Gebudeteile sowie Liefe- der Leistung. Artikel 22 CTVA bestimmt je-
rung und Einbau beweglicher Sachen doch, da die Steuer schon dann zu zahlen
in das Gebude, wodurch dese Be- ist, wenn ber einen Betrag eine Rechnung
standteildes Gebudeswerden, sondem ausgestellt oder bezahlt worden ist, oder
auch alle Planungs- und berwa- wenn die Zahlung vertraglich im ganzen
chungsarbeiten,die zur blichenTtig- oder teilweiseflligwird.
keit von Architekten, Vermessungs-
technkem und Ingenieuren gehren,
zur Vorbereitungvon Bauarbeitenund

Artikel Abstze und CTVA.
zur Koordinierung der Bauausfhrung I4 2I 2 3

15-Vgl. franzsisches Gesetz vom 6.1.1966,
(Artikel 2 des angegebenenErlasses), Artikel 6.1; deutsches Gesetz vom 29.5.1967 3
Gebudevermietung, Absatz nI I und 18 Absatz 5; niederlndisches-

Vermietungvon Tresoren,- Gesetz, Artikel 6.3 und luxemburgisches Gesetz

Verschaffung von Parkgelegenheiten Artikel 18.
-

I6. Vgl. den franzsischen Erla 67,642 vom
und Garagendurch Unternehmer;Ver- 31.7.1967und deutschesGesetz, 8 Absatz L

wahrungbeweglcherSachen, I7. Artikel 39-43 CTVA.

July, August, September338 Bulletin Vol. xxlv, n. 7-8-9, 197ojuillet, aot, septembre



R. GOFFIN

3. Einjuhr wennwirtschaftlicheUmstndees erfordern.

Die Einfuhr von Waren unterliegtder TVA, Diese Listen und nderungenmssen jedoch
gleichgltig,von wem sie eingefhrtwerden vom Parlamentratifiziertwerden.

oder fr wen sie bestimmt sind (Artikel 3 So beschrnktsich Artikel 37 CTVA aufeine

CTVA). Aufzhlungder Stze und aufAnordnungen,
Die Steuer wird dadurch entrichtet, da auf die bei deren Anwendung im Einzelfall zu

den Zollpapieren gltige Steuermarken auf- beacltensind:

geklebtwerden.18 6o fr Lieferungen und die Einfuhr von

Die Einfuhr kann in bestimmten Fllen von lebensnotwendigenWaren und fr Leistun-

der Steuer befreitwerden.19 gen sozialerArt;
I 5o fr Lieferungen und die Einfuhr von

BEMESSUNGSGRUNDLAGE Gebrauchsgtern des tglchen Bedarfs und
fr Leistungen von besonderem wirtschaft-

Grundstzlichwird die Steuer von den Ge- lichen, sozialenoder kulturellenInteresse;

samtbetrag aus Kaufpreis, Kosten und son- 2000 fir Umstze von Waren oder Leistun-

stigen Leistungenerrechnet, den der Lieferer gen, die nicht unter andere Stze fallen;
des Gegenstandes in Rechnung steilt. In die- (dieser Satz mu also als nornaler Steuersatz

sem Grundbetrag sind jedoch nicht enthal- der TVA in Belgienangesehenwerden)
ten AbzgefrRabatte, Preisnachlsse,Ver- 25% fr Lieferungen und die Einfuhr von

zugszinsen, erstattungsfhige Verpacktngs- Waren, die nach dem gegenwrtigenSystem
kosten, Kosten der anderen Vertragspartei der Luxussteuer oder einer festen Umsatz-

und die TVA selbst. steuer zu einem erhhten Satz unterliegen,a
Bei Tauschgeschften, der in Artikel 9,3 Durch nderung des Artkel 37 CTVAwer-

CTVA genannten bertragung von Grund- den die Stze von x5% und 20% bis zum

stcken, Bauarbeiten fr eigene Rechung, 3 IL. I2. I971 auf I4% bzw. 1800 herabgesetzt.22
Abzugsbetrgen und kostenlosen Einfuhren
darfder Grundbetragnicht niedriger als der BEFREIUNGEN

gemeine Wert angesetztwerden, den das Ge-

setz wie folgt definiert: Der gemeine Wert Die Artikel 39 bis 44 CTVA regeln eine An-

wird ausgedrckt durch den Preis, den en zahl von Befreungen, die in zwei Gruppen
Lieferer von einen selbstndigenEmpfnger eingeteiltwerdenknnen.

im Inland fr jede der Leistungen zur Zeit Die erste bezieht sich auf internationale Be-

der Flligkeit der Steuer unter der Bedin- wegungen von Waren und Leistungen in

gung eines freien Wettbewerbs und bei einem weiten Sinne.

gleichartigerMarktlageerzielenkann.*0 Sie befreit von der Steuer: unmittelbare und

STEUERSATZ
18. Mit Ausnahme von Einfuhren aus den Nie-
derlanden und aus Luxemburg,fr die die Steuer

Die Gesetzgebungsieht vier Hchststzevor, aufgrund nonatlicherErklrungengezahlt wird.

bat es jedoch der Exekutiveberlassen,Listen 19. Vgl. Artikel 24, 4o, 42 und 43 CTVA.

der Waren und Leistungen aufzustellen, fr 20. Artikel32,33 und 36 Abs. I und3 CTVA.

die diese Stze gelten sollen. Auch ist eine 2I. Vgl. Tabellen A und B zu Artikel i79 der

Ermchtigung zur Herabsetzung der Stze
Allgemeinen Vorschriften ber Stempelsteuern.
22. Artikel I02 CTVA, gendert durch Gesetz

vorgesehen sowie zur nderung der Listen, vom I9. I2.I969 (Mon. belge vom 2o.I2.I969).
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mittelbareAusfuhr von Waren und Leistun- gen (Hotels, Restaurants, Cafs, Hndler
gen, den Durchgangsverkehroder Geschfte usw.) geliefertwordenwaren,
unter Zollverschlu, die Befrderung und - Kosten der Unterbringung, Speisen und
Nebenleistungen zur Befrderung, die Lie- Getrnke mit Ausnahme solcher, die ent-

ferung von Schiffen, Khnen und Flugzeu- standensind durch:
gen sowie Lieferungenan Botschaften,Kon- Personal, das fr die Durchfhrungsteuer-

sulate und bestimmte internationaleOrgani- barer Umstze auerhalb des Unterneh-
sationen. mens verantwortlichist,
Die zweite Gruppe von Befreiungengilt fr Kunden, R-eisebrosund Touristenorgani-
Leistungen von Juristen, rzten und Ange- sationen,
hrigenarzthnlicherBerufe und Leistungen - Abnahmekosten.
sozialeroder kulturellerArt, die in Artikel44 Andererseits ist der Abzug der TVA bei Er-
CTVA aufgezhlt sind. Sie gilt ferner fr werb eines Personenkrafwagensnur bis zu

Verlagsvertrge,dieDeponierungvonWert- 500 zulssig, wenn das Fahrzeug nicht aus-

gegenstnden, das Kreditgeschft, fr Br- schlielich beruflich vom Steuerpflichtigen
senmakler und Vertreter aufdem Gebiet des verwendetwird.
Versicherungswesens, des Devisenhandels Das R.echt auf Abzug entsteht an dem Tage,
und der Anlage von Wertpapierenusw. Sol- an dem die Steuer fllig wird, gleichgltig
che Geschfte bleiben jedoch einer besonde- ob siefrLieferungen,Leistungen,Einfuhren
ren, nichtabzugsfhigenSteuer unterworfen. oder fr Entnahmen aus dem Warenunlauf

entsteht. Die gesamte abzugsfhige Steuer
ABZUG wird von der gesamten Steuerschuldfr den

Anneldungszeitraum(grundstzlich monat-

Die Abzugsmethodedes CTVA folgt genau lch) abgezogen.
den Prinzipien der zweiten Richtlinie. Wir Das belgsche System folgt nicht der Rege-
beschrnkendaher unsere Erluterungenauf lung, die eine einmonatige Verzgerung

.6

besondere Merkmale, durch die sich das bel- vorsieht, und der des butoir physique66

gische von anderen bekannten Systemen un- (materieller Puffer) und des butoir finan-
terscheidet.23 cier (fnanzieller Puffer) im franzsischen
Der Steuerpflichtigeist zum Abzug der TVA System.24
berechtigt, die auf den an ihn fr berufliche Was geschieht mit einem Steuerguthaben, das
Zwecke ausgestellten Quittungen ausgewe- sich aus einer Erklrungergibt
sen ist, wenn sich diese QuittungenaufLiefe- In der Kegel wird die abzugsfhigeTVA in

rungen oder Leistungen, eingefhrte Waren die Erklrung des nchstenAnmeldungszeit-
oder Leistungen oder auf Entnahmen aus raumsvorgetragen(Artikel47 CTVA).
dem Warenumlauffr den Bedarfdes Un- Verbleibt am Ende des laufenden Jahres ein
ternehmensbeziehen. berschu, wird er innerhalb von drei Mo-
Das Recht besteht jedoch nicht uneinge- naten in bar zurckgezahlt (Artikel 76
schrnkt. So wird ein Abzug einer Steuer CTVA).
versagt, die erhobenwordenist aufi

LieferungenvonbearbeitetemTabak,-

Der Abzug ist geregelt in den Artikeln
Lieferungenvon alkoholischenGetrnken, 23. 45-49

-

CTVA und durch den kniglichen Erla Nr. 3
sofern sie nicht zum Weiterverkauf be- vom lO.12.1969 (Mon. belge vom I2.I2.I969).
stimmt oder zur Erbringungvon Leistun- 24. Vgl. Erla 67/92 vom I.2.I967.
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Der Gesetzgebererkanntejedoch die Schwie- prfung erfolgt je nach den Umstnden bei

rigkeiten, die sich infolge einer Vorsteuer- der Erklrung, beim Abzug oder bei der

ansammlung bei solchen Steuerpfichtigen Kckzahlung.
ergebenknnen, die zur Erfllunglangfristi- Es sind jedoch Flle denkbar, in denen der

ger Vertrge oder wegen eines Saisonsge- Steuerpflichtige die tkckzahlung von zu

schftes erhebliche Anschaffungen machen Unrecht geleisteten Steuern verlangen kann,
mssen. Er gab daher die Ermchtigung, insbesondere

durch kniglichen Erla eine Rckzahlung - wenn die gezahlte Steuer hher ist als die

schon vor Ablaufdes Steuerjahres zu gestat- gesetzlichgeschuldete;
ten. Die Exekutivehat von dieser Ermchti- - im Falle einer ihm gewhrten Preisherab-

gung Gebrauch gemacht, indem sie den k- setzung; bei Kckgabe von Transportbe-
niglichen Erla Nr. 4 vom 29.I2.I969 ver- hlterngegen eine Gutschrift;
kndete (Mon. belge vom 3I.I2.I969).Darin - bei Ablauf des Vertrages vor seiner Er-

wirddie RckzahlungberzahlterSteuer am fllung oder bei dessen vertraglicher oder

Ende eines steuerlichen Quartals gestattet, gesetzlicherAufsung;
wennsie bersteigt: -bei R.cknahme von Waren durch den

25.000F.B. bei Kleinunternehmen,die eine Lieferer;-

Genehmigungzur Abgabevon vierteljhr- - bei vollstndgemoder teilweisemVerlust

lichenAnmeldungenhaben, des AnspruchsaufEntgelt.
60.000F.B. in anderenFllen. In allen diesen hypothetisch in Artikel 77-

Diese Lsung ist zwar weniger freizgig als Absatz I CTVA vorgesehenen Fllen wird

die im deutschen Recht5, sie ist jedoch in die TVA durch Verrechnung mit flliger
jedem Falle grozgiger als die Regelung Steuer nach dem m kniglichenErla Nr. 4

des franzsischen Gesetzgebers, der einen vom 29.I2.I969 geregelten Verfahren zu-

Vortragbis zur vollstndigenVerrechnung rckgezahlt.
vorsieht.26 Bei den Berichtigungensind auch die Son-

derregelungen fr Anlagegter zu erwh-

BERICHTIGUNGEN nen. Anlagegter sind bewegliche oder

unbewegliche Sachen, die auf die Dauer zur

Der Steuerabzug ist nicht entgltig, bevor Verwendung als Arbeits- oder Betriebsmit-

nicht feststeht, da die versteuerten Waren tel bestimmt sind. Ausgeschlossen davon

oder Leistungen ncht nachtrglich fr be- sind Verpackungsbehlter, kleine Gerte,
rufsfremde Zwecke verwendetwurden. Der kleine Werkzeuge und Brobedarf, wenn

Abzug mu daher im Falle einer nderung diese Gegenstnde die vom Minister der Fi-

der Verwendungberprftwerden.Das Ver- nanzen festgelegten Voraussetzungen erfl-

fahren bei dieser berprfung ist im knig- len.2

lichen Erla Nr. 3 vom Io.I2.I969 (Mon. Der Abzug von TVA auf Anlagegter un-

belge vom I2.I2.I969) geregelt. Die ber- terliegt fnf Jahre lang einer berprfung.
Eine Berichtigungwird jedes Jahrfr I/5 des

25 Gesetz vom 29.5.I967, 18 Abs. 2; vgl. nie- Steuerbetragesvorgenommen,wenn sich die
derlndisches Gesetz, Art. I7, und luxemburgi- Umstnde gendert haben, die bei der Be-
sches Gesetz, Art. 55. rechnung der AbzugsfhigenSteuer zugrun-
26. Vgl. angegebenenErla, Artikel20.2.

27 Knigl. Erla Nr. 3 v. Io.I2.I969, Artikel 6 degelegt worden waren (Artikel 48 Absatz 2

Abs. I. TVA).
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Das Verfahren bei der berprfung ist in - Das zweite Schriftstck verlangt - soweit
den Artikeln6 bis I I des kniglichenErlasses uns bekannt - nur unser Steuersystem. Es
Nr. 3 geregelt. besteht aus einer Erklrung,de jeder Steu-

erpflichtige jhrlich bis zum 3 1. Mrz ab-
ANTEILIGE STEUERERHEBUNG geben mu. Darin ist der Verwaltung fol-

gendes mitzuteilen: Jeder steuerpflichtige
Wer berufich Geschfte betreibt, von denen Vertragspartner, dem er im vorangehen-
ein Teil zum Abzug berechtigt und ein an- den Jahr Waren geliefert oder Leistungen
derer Teil nicht, unterliegt den Vorschriften erbrachthat, dessen Namen und Anschrift,
ber anteilige Steuererhebung (Artikel 46 den Gesamtbetrag der Lieferungen und
und 48 CTVA). Das Gesetz unterscheidet: Leistungen an ihn und den Gesamtbetrag

die allgemeine anteilige Erhebung, wo- der ihm in Rechnung gestellten Steuerds.-

nach ein Abzug prozentual zulssig ist. Diese Erklrung sol] der Verwaltung bei der
Der Prozentsatzwird fr das Kalenderjahr Aufdeckungvon Betrgereienhelfen.
gem Artikel I2 bis 18 des kniglichen
ErlassesNr. 3 fstgelegt; SONDERBESTIMMUNGEN
die anteilige Erhebung aufgrund tatsch--

licher Aufteilung, wonach der Abzug nur Die Artikel 56 bis 58 CTVA enthalten einige
hinsichtlichder tatschlichenUmstzevor- Sonderbestimmungen zugunsten von Un-
genommen werden darf, de zum Abzug temehmensgruppen, fr die die gewhnli-
gem Artikel I9ffdiesesErlasses berechti- chen Vorschriften zu kompliziert waren.

gen. Wir wollen nur andeutungsweise die Be-

stimmungenfr folgende Waren erwhnen:
STEUERERKLRUNGEN bearbeiteter Tabak (Artikel 58 Absatz I),

Einfuhr von Fisch, Muscheln und Mollusken
Der knigliche Erla Nr. I vom 23.7.1969 (Artikel 58 Absatz 2), nachhaltigesAufkaufen
(Mon. belge vom 30.7.I969) bestimmt die gebrauchter Waren durch steuerpflichtige
Unterlagen, die von den Steuerpflichtigen von ncht steuerpfichtigenPersonen (Artikel
beizubringensind. Wir wollen nur auf zwei 58 Absatz 4). Diese Bestimmungen geben
von ihnenhinweisen. einen ersten Eindruck von den berlegun-

Die Erklrung. Die steuerbaren und nicht gen, die fr bestimmte Kleinunternehmer-

steuerbaren Umstze, die ein Steuerpflich- angestellt werden mssen. Die Vorschriften
tigerwhrend.einesMonatsausgefhrthat, fr ihre Besteuerung sind wesentlich anders
sind in eine Erklrung aufzunehnen, die als die, die unsere Partner in der EWG an-

der Pflichtige bis zum 20. des folgenden wenden.
Monatseinzureichenhat.

Fr Kleinunternehmer besteht diese Ver- I. Kleinunternehmen,flir die die normalen Vor-
pfichtungnur vierteljhrlich. schriten in vereinfachterFormgelten
Die Erklrungenwerden nach den dem ge- Artikel 50 Absatz 2 CTVA ermchtigt den
nannten Erla anliegenden Mustern abgege- Knig Gruppen von Steuerzahlern, die er

ben. Sie weisen die geschuldete oder die zu-

rckzuzahlende TVA aus. Die geschuldete 28. Vg. Artikel 50 Abs. 2 letzter UnterabsatzTVA wird am Tag der Abgabe der Erkl- CTVA und Artikel 18 des kniglichen Erlasses
rung gezahlt. Nr. I.
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bestimnt, zu gestatten, da sie ihre Steuer- fallen, kommenn den Genu der oben unter

erklrungenvierteljhrlichabgeben und ihre I besclrebenenErleichterungen.
Steuer in monatlichenRaten zahlen. Wer die Voraussetzungen erfllt, fllt bei
Auf diese Vorschcift hin beschrnktder k- Inkrafttreten des Gesetzes automatisch unter

nigliche Erla Nr. I den Umfang an Buch- die Festbetragsregelung, es sei denn, er er-

fhrungsunterlagen,die sie zu fhren haben, klrt bis zum vorangehenden 15. Dezember,
und verlangtnur vier Erklrungenim Jahr.29 da er nach den normalen Vorschrifien be-
Diese kleinen Steuerpfichtigen knnen die steuertwerdenwill.

VergnstigungdieserBesteuerungjedochnur Nach Inkrafttretendes Gesetzes knnen Un-

dann in Anspruch nehmen, wenn ihr jhrli- ternehmen, die der Festbetragsregelungun-

cher Umsatz 5 Millionen belgische Franken terliegen, entweder fr die normalen Vor-

(ausscllielich TVA) nicht bersteigt, und schriften oder fr die unter I beschriebene
wenn sie nicht die Voraussetzungenfr die Methode optieren. Das Verfahren zur Be-

unten unter 2 und 3 untersuchten Besteue- stimmungder festen Grundlagenfr die Be-

rungsmethodenerfllen. steuerung und die Anwendung der Formeln
sind m kniglichen Erla vom 7.II.I969

z. Kleinunternehmen, die de, Festbetragsrege- Nr.2, (Mon. belge, I4.II.I969)geregelt,30
lungunterliegen
Diese gilt fr Steuerpflichtige,derenKunden 3. Klenhndler

berwiegend Privatpersonensind und deren Wie in anderen Staaten der EWG stand auch

jhrlicher Umsatz 5 Millionen belgische inm Belgien der Gesetzgeber vor dem Pro-

Franken (ausschlielich TVA) nicht ber- blem, we Kleinhndler zu veranlagen sind,
steigt. insbesondere deshalb, weil sie die Buchfh-
Wesentliches Merkmal dieses Systems ist, rungsvorschritennicht beherrschen, die fr
da diese Pfiichtigen nicht aufgrund ihres die normale Durchfhrung des TVA-

tatschlichen Umsatzes besteuert werden, Systems erforderlich sind. Die belgische
sondern auf der Grundlage eines Festbetra- Lsung dieses Problems unterscheidet sich

ges. Dieser wird nach bestimmten Gesichts- wesentlich von den Lsungen unserer Nach-

punkten festgelegt: im Verhltnis zu Ge- barlnder,31

winnspannen, einheitlichen Verkaufspreisen, Der in Artikel 56 Absatz 2 CTVA genannte
Stundenlhnenusw. Erla der Exekutiveist nochnicht erschienen.
Es gibt drei Artenvon Festbetrgen: Dennoch kann schon jetzt gesagt werden,

allgemeineFestbetrge:nach Branchen, da die Anerkennung als Kleinhndler-

besondere Festbetrge:nach Branchen,fr drei Voraussetzungenverlangt:-

Grenzille,
Einzelfestbetrge: fr Ausnahmeflle in--

nerhalb einer Branche. 29. Vgl knigl. Erla Nr. I, insb. Artikel I2, I6,
und I8.

Die Festbetrgewerden von der Verwaltung I7
30. Vgl Frankreich, Gesetz vom 6.I.I966, Art.

festgesetztundgeltenfrein Jahr. Sie knnen 2o,2x,53; Bundesrepublik Deutschland, 23 des

gendert werden, falls sich die Umstnde genannten Gesetzes; Niederlande, Art. 25 des

wesentlich ndern, die der Festsetzung zu- genanntenGesetzes; Luxemburg,Art. 56.

grundeliegen. 3 I. Frankreich, Erla Nr. 67/364vom I6.4.I967;
Bundesrepublik Deutschland,I9 Abs. I UStG;

Untemehmen,diegenArtikel 56 Absatz I Niederlande, Art. 25 des Gesetzes; Luxemburg,
CTVA unter deses begnstigende System Art. 57 des Gesetzes.
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Seine Ttigkeitmu sich auf den Weiter- berechnet wird, hat sie notwendigerweise-

verkaufvonWaren in unverndertemZu- zahlreicheSteuerstze.
stand erstrecken. Damit ist der Wieder- Wir knnen uns inmim l.ahnen dieser Arbeit
verkufer ausgeschlossen, der die Waren nicht mit EinzelheitenderDurchfhrungbe-
einem gewerblichen Arbeitsproze unter- fassen. Wir wollen die Betrachtung jedoch
wirft, wie beispielsweise der Fleischer, durchdrei Bemerkungenabrunden:
Delikatessenhndler, Bcker, Konditor, - Der Kleinhndler ist berechtigt, fr die
Fischhndler, Apotheker, Schneider, Blu- Festbetragsregelung oder die normalen
menhndlerusw. Dieses Merkmal schliet Vorschriftenzu optieren.
auch automatisch den kleinen Dienst- - Das System der Ausgleichssteuer ist be-
leistungsbetriebaus: Friseure, Cafs, Schu- fristet. Es wird vom I.I.1973 an durch eine
ster, Klempner,Elektrikerusw. stufenweise Verminderung des Hchst-
Er darfnichtmit Erzeugnissenhandeln, die betrages von I.500.000 F.B. abgebaut-

gegenwrtig Luxussteuer werden.der unterliegen.
Schlielich darf der jhrliche Einkauf des Der Kleinhndlerkann nicht die Kckzah-- -

Antragstellers, ausschlielich des Einkaufs lung von Steuembeanspruchen,die seinen
fr Anlagezwecke, 1.500.000 F.B. nicht Warenbestand am 3I..I2.I97o belasten.
bersteigen. Ihm entsteht dadurch jedoch kein Scha-

Die belgische Methode ist aus folgenden den, da beim Verkaufder Vorrte keine
Grnden einzigartig: Obwohl der Klein- TVAanfllt.
hndlerder TVA unterliegt, ist die Steuer auf
seine eigenen Verkufe nicht anzuwenden. 4. Kleinlandwirte
Es obliegt seinem Lieferanten, die Steuer Die Grnde, die zur gesetzlichenEinfhrung
nach einem Verfahren einzuziehen, das von Sonderbestimmungenfr Kleinhndler
hnlichkeit mit dem Abzug an der Quelle fhrten, gelten in noch strkerem Mae fr
im Einkommensteuerrechtlat. Anders aus- den Kleinlandwirt. Er unterliegt einem in
gedrckt:Die normaleTVA, die der Waren- Artikel 57 CTVA geregelten Verfahren, das
lieferer verlangt,wird um eine Ausgleichs- ebenfalls mit keinem von anderen Staaten
steuer erhht, deren Satz so festgelegt ist, bernommenen System zu vergleichen ist.32
da die gesamte Steuerforderungaus beiden Wie ist der BegriffKleinlandwirt zu de-
Steuerartenin der Praxis gleichhoch,wiedie fnieren
Forderung an TVA wre, wenn die Waren Die Definition wird ein kniglicher Erla
vom Kleinhndler zum normalen Steuersatz entlalten. Vermutlich wird sie jedoch fr
verkauftwerdenwrden. Landwirte gelten, die Erzeugnisse der Land-
Auf diese Weise haftet der Lieferant dem und Viehwirtschaft unverndert verkaufen.
Fiskusfr die TVA und die Ausgleichssteuer, In dem Falle wrdeArtikel57 nichtfr land-
die er dem Kleinhndler in Rechnung stellt. wirtschaftliche Genossenschaften und Bau-
Dies sind Steuern, die er abziehenkann. Der ern gelten, die ihre Erzeugnisse bearbeiten.
Kleinhndler trgt die Steuer und bezieht sie Auch schliet das Gesetz ausdrcklichsolche
in seinen Verkaufspreisein.
Da die Ausgleichssteuer auf einer festen
Grundlage im Verhltnis zu den biichen 32. Frankreich, Gesetz vom 6.I.I966, Artikel 4;

BundesrepublikDeutschland,24 UStG; Nieder-
Gewinnspannendes Einzelhandels,den allge- lande, Artikel I7 des Gesetzes, Luxemburg,Arti-
meinen Kosten und laufenden Investitionen kel 58-60 des Gesetzes.
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Landwirte von dem Verfahren aus, die die 31.12.1970S3
Form einer Handelsgesellschaft fr ihren a) Bewertung der Vorrte

Betrieb gewhlt haben, und solche, de in- Im Gegensatz zum franzsischen und

folge Ausbung einer anderen Ttigkeit be- deutschen tkechtse, die fr die Berech-

reits steuerpfiichtig sind. Obwohl er steuer- nung zu erstattender Steuern den Bilanz-

pflchtg ist, treffen den Kleinlandwirt keine wert der Warenvorrtebei Inkrafttreten

Pflichten zum .Ausstellen von Rechnungen des neuen Systems zugrundelegen,macht

fr seine Lieferungen und Leistungen, zur der belgische Gesetzgeber bei dieser Be-

Abgabe von Erklrungen und zur Zahlung wertung Unterschiede.

von Steuer. Grundlageder Bewertungwird sein:

Wer zahlt demnach die normalerweise fr - be Waren, de zum Zwecke des Wei-

seine Lieferungen anfallendc TVA Wie er- terverkaufs in hrem gegenwrtigen
hlt der Landwirt seine TVA zurck, die er Zustand gekauft wurden, und bei Wa-

bei Einkufen getragen hat (Dnger, Sanen, ren, die zun ZweckegewerblicherVer-

Gerte usw.) arbeitung gekauft, aber bisher noch

Diese doppelte Verpflichtung fllt auf den nicht verarbeitetworden sind, der Ein-

Vertragspartnerdes Landwirts, sofern dieser kaufspreis, auf den zur Zeit des Kaufs

selbst steuerpflichtigist. oder der Einfuhr die Umsatzsteuerbe-

Die vom Landwirt getragene vorangehen- rechnetwordenwar;

de Steuer wird zu einem festen Satz be- - bei Waren, die vom Antragstellerher-

rechnet und dem vom Landwirt verlangten gestellt oder gewerblich verarbeitet

Verkaufspreis hinzugerechnet. Sein steuer- worden snd, der Preis, der fr diese

pfichtiger Kufer mu dem Landwirt den Waren bei einem Verkauf im Inland

Kaufpreis zuzglich des festgesetzten Pro- durch einen selbstndigenVerkuferan

zentsatzes zahlen. Aufdiese Weise erhlt der einen selbstndigen Kufer unter un-

Landwirt im Prinzip seine TVA zurck, die eingeschrnkten Wettbewerbsbedin-

er bei seinenEinkufengezahlthat. gungen erzielt werden knnte. Diese

Sein Vertragspartnerleistet an den Fiskus die Grundlagedarfjedochnicht hher sein

normale TVA, die bei dem Kauf anfiel, ab- als der Durchschnittspreis, den der

zglich des festen Erstattungsbetrages,den er Steuerpflchtigefr den Verkauf hn-

an seinen Verkufer gezahlt hat. Danach ist licher Waren whrend des letzten

er berechtigt, einen Abzug des Betrages zu Quartals I97o erzielthat;

beantragen, den er an den Fskus gezahlt hat, - bei Waren, die sch am 3 I.I2.I970 in

und des Betrages, den er an den Landwirter- Verarbeitung befmden, der Inventur-

stattethat. wert auf diesen Stichtag plus ein fest-

Abschlieend ist zu bemerken, da der zulegenderProzentsatz.

Kleinlandwirt berechtigt ist, fr die norma- Diese Bewertungsmethode scheint fr den

len Vorschriften zu optieren, wenn er die Steuerpflichtigen gnstiger zu sein als de

hierfr erforderlichen Voraussetzungen er-

fllt.
33. Artikel99 CTVA.

BERGANGSVORSCHRIFTEN
34. Frankreich, Erla vom 23.5.x967, Artikel

2.I; BundesrepublikDeutschland,28UStG; vgl.
Niederlande, Artikel 43 des Gesetzes und Lu-

I. Entlastung von Vorratsvermgen auf den xemburg,Artike90 des Gesetzes.
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nach der Bilanz, da die Bilanz allgemein fr Systems. Weder eine vollstndigenoch eine
den Warenbestandeinen niedrigeren als den teilweise Entlastung ist fr Investitionenvor

wirklichenWert ausweist. dem LI.I.I971 vorgesehen.
Die stufenweise Entlastunggeht danach fol-

b) Berechnung der zu erstattenden gendermaenvor sich: Diefr einen Gegen-
Steuer stand berechnete Steuer ist nur insoweit ab-
Die zu erstattende Steuer wird nach der zugsfhig, als sie die Prozentstze von IOo,
Methode errechnet, die zur Zeit auf die 7,5o, 5% bzw. 2,5o bersteigt, sofern die
festen Erstattungen bei Ausfuhren ange- Steuer dieser Reihenfolge entsprechend in
wendet wird. Der Erstattungssatz wird den Jahren I97I, I972, I973 bzw. I974 fhig
nach Warengruppen auf der Grundlage wird.
der gegenwrtig geltenden Erstattungs- Diese Stze erhhen sich auf 12o, 900, 6o,
stze festgesetzt. Da jedoch de tatschli- 3%o fr Kraftfahrzeugeund Anhnger.
che Steuerbelastung unterschiedlich je Es ist daher zu beachten, da die Entlastung
nach Herkunf des Erzeugnisses ist, wird der Investitionen erst dann vollstndig er-
das Berechnungsverfahren angepat, je folgt, wenn sie nach dem I.I.I975 vorge-
nachdem, ob der Untemehner die Wa- nommenwerden.
ren von einem Hersteller, Hndler oder
Importeurerworbenhat. 3. Laufende Vertrge

Artikel IOl CTVA soll die Beziehungenzw-c) Erstattungsverfahren schen den Vertragsparteienhinsichtlich ihresDie Erstattung wird in Hhe von je I/2 Beitrags zu der Steuer bei Umstzen regeln,durch Anrechnung auf die Steuerschuld de zum Teil nach dem gegenwrtigen undim jeweis letzten Monat jedes Quartals zun Tel nach dem knftigen System get-der Jahre I97I, I972 und I973 durchge- tigt werden. Er soll eine Preiserhhung ver-fhrt.85

hndem, die sich daraus ergeben knnte, da
d) Material in Bearbeitung und Steuerzahler bei Festsetzung ihrer knftigen

Gebude whrend der Errichtung Preise insbesondere die Entlastung des Vor-
Ein Erla sollte die Steuererstattungen in ratsvermgensnicht bercksichtigen.
solchen Fllen regeln, in denen besteuerte Zu diesem Zweck gibt der Artikel dem be-
Materialien und andere Erzeugnisse am troffenen Vertragspartner das Recht, eine

Stichtag in teilfertigen Wirtschaftsgtern Herabsetzungdes vereinbartenPreises zu ver-

eingebautsind. langen. Andererseits kan eine Partei eine
Erhhung des Vertragspreises verlangen,

2 Entlastungvon Anlagevermgen wenn sie durch die Einfhrung der TVA
Abgesehen von der oben beschriebenenBe- einen Nachteilerlittenhat.
richtigungsmglichkeit innerhalb von fnf
Jahren, ist die Entlastung des Anlageverm- 35. Vgl. Frankreich, Erla vom 23.5.I967, Art.

6-9; Deutschland,28 Abs. 4 und 5 UStG; Nie-
gens vollstndig und sofort durch Abzug er- derlande, Art. 43.4 des Gesetzes; Luxenburg,flgt. Dies gilt jedoch nur whrend einer Art. 90 letzter Unterabsatzdes Gesetzes.
Ubergangszeit. Zunchst gestattet Artikel 36. Frankreich, Erla 67-93 vom I.2.I967, ge-
Ioo CTVA, ebenso wie die Gesetzgebung ndert durch Erla 67-730 vom 30.8.I967;

Deutschland, 30 Abs. 5 UStG; Niederlande,der brigenMitgliederder EWG8, nur eine Art. 45 des Gesetzes; Luxemburg, Art. 92 d. Ge-stufenweise Entlastung ab Inkrafttreten des setzes.
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Dieses Kecht kann jedoch nur bei Vertrgen fhrungsmanahmeneine Beratung mit den

ausgebt werden, die whrend des letzten betroffenen Standesorganisationendurchge-
Quartals 197o geschlossen worden sind, es fhrtwird.

sei detn, der andere Vertragspartner ist eine Dieses Verfahrenwurde nicht nur aufdie im

Privatperson. Gesetz genanntenFlle beschrnkt. Im Laufe

Nacl unserer Kenntnis enthalten die franz- der Monate wurde es in der Praxis auf die

sichen Vorschriften kene derartige Bestim- mesten sch aus der Keform ergebenden
mung. Diese Regelung scheint der deutsche Problemeausgedehnt.
Gesetzgeber eingefhrt zu haben.s7 Sie n- Zu desem Zweck wurde ein stndiger Aus-

spirierte die Verfasser des CTVA und der schu gebildet, in dem hohe Beamte des

niederlndisclen38 und luxemburgischn89 Ministers der Finanzen und Vertreter der

Gesetze, eine verglechbare Vorschrift zu hauptschlichen Standesorganisationen sich

bemehmen. gemeinsam um die realistischste und ge-

Eine abscllieende Beobachtung:Whrend rechtesteLsung der ProbIemebemhen,die

das luxemburgische Gesetz vorsieht, da sich bei den Ausfhrungserlassenergeben.
sein Artikel 91 ,nicht gilt, wenn die Parteien Dieses aufrechte Verfahren einer Beratung

etwas anderes vereinbart haben, hat unser macht es mglich, da sowohl ffentlicleals

Artikel IOI fr die Parteien Gltigkeit ,,un- auch private Interessen zu einem Hchst-

geachtet einer gegenteilgen Vereinbarung.
66 ma gewahrt werden. Es rechtfrtigt auch

einen Dank an die Verwaltungder TVA da-

ZUSAMMENARBEIT ZWISCHEN VERWAL- fr, da sie de Iniative zur Einfhrungdie-

TUNG UND PRIVATWIRTSCHAFT ser Beratungenergriffenhat.

Man kann nicht sagen, da unser zuknfiges 37. 29 UStGvom 29.5.I967.

System das einseitige Werk der ffentlichen 38. Art. 52- und 53 des Gesetzes vom a9.6.968.

Verwaltungist. 39. Art 9I des Gesetzes vom 5.8.I969.
Insbesondere Artikel Abstze und

Das Gesetz und seine Ausfhrungserlasse4o 40. 56 I 2

CTVA; KniglicherErlaNr. 2, Artikel I, 3,7,8

verlangen verschiedentlch,da vor Durch- und I2.
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Servicestoresidents
outsideteUnitedKingdom.

HambrosBank Limited through
its subsidiarycompany inJerseyC.I.
providesserviceswhich may prove
advantageousto residentsoutside, i

the United Kingdom. These include
specialisedbanking facilities, Trustee-
ships, CompanyManagementand
InvstmentAdvice.

If you are interestedplease write,
or ask your tax adviser to get in touch
with: The General Manager, Hambros
(Jersey) Limited, P.O. Box No. 78,
13 Broad Street, St. Helier, Jersey,
Channel Islands.

Hambros(Jersey)Iimited.
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I. CLAEYS BOUUAERT':

LES SOCIETES-MERESET FILIALES DANS LE DROIT
FISCAL BELGE

I - NOTIONS GNRALES INTRODUCTI- exemple en vue de prospecter certains mar-

VES. chs, organiser des recherches, utiliser des
sous-produits,fournir certainsservices,etc...

I. - Le systme fiscal belge, comme celui de Les bnfices peuvent tre transfrs sous la
la plupart des autres pays, comporte un im- forme de loyers, de redevances,d'ntrts des
pt progressifetglobal sur le revenu des per- prts, etc.., Inversment, les transferts de
sonnes physiques, et un impt proportionnel bnfice peuvent rsulter de loyers avanta-

sur les bnficesdes socits (de 3000 en prin- geuxou de prts ntrtsrduits.

cipe). Il comporte en outre, et ceci est assez 3- - Sans doute les bnficesdes socits sont-

original, une cotisation spciale sur l'exc- ils toujours destins tre transfrs. Une so-

dent distribu lors de la liquidation d'une cit n'existe que par la volont de personnes
soct, aprs rembourscment aux action- physiques, et en vue de l'avantage qu'elle
naires du capital apport. peut leur fournir.
La double mposition des bnfices sociaux D'autre part le monde des affaires cre des
rsultant de la perception successive, sur ces socits de plus en plus diversifies. Consti-

bnfices, de l'mpt des socits et de l'm- tues l'origine pour grouper des moyens

pt des personnes physiques, est tempre financiers, la socit est devenue dans certains
notamment par l'octroi ces dernires d'un cas un moyen de les diviser. Des socits sont

crdit d'impt gal 15/7omes du divi- cres en vue de diviser juridiquement des
dende brut. entreprisesconomiquementlies. A l'chelle
La double mposition rsultant du transfert de la petite entreprise, la cration de socits
des bnfices, par une socit une autre est devenue un moyen d'isoler les risques de
socit, sous forme de dividendes, fait l'objet l'exploitatonpar rapport au patrimoinepr-
d'une dduction erevenu de revenu, dcrite v. Pour les entreprsesmondiales, la cration
dans les pages qui suivent. de socits spcalises facilite l'adaptationau

2.- Avant d'entamer cette description, il est droit conomiqueet aux coutumes commer-

utile de rappeler que les dividendes ne con- ciales des pays o elles oprent. Dans nombre
stituent qu'.une des formes sous lesquelles les d'autres cas, elles favorisent soit la spcialisa-
bnfices d'une socit peuvent tre transf- tion du travail, soit une rpartition plus effi-
rs une autre. cace des captaux. Toujours cette cration est

Cette forme est sans doute la plus rpandueet oriente vers les avantages qu'elle peut pro-
la mieux connue. Mais il en existe d'autres, curer des personnesphysiques.
dont les modalits peuvent varier l'infni: Il est naturel que cette situation engendre des
une socit peut vendre ses produits, pour un occasions, et aussi des formes de transferts,
prix couvrant tout juste ses cots de produc- fort varies.

tion, une socit-soeurqui fonctionnecom-

me comptoir de ventes; une socit indus- * Avocat prs la Cour d'Appel de Gand. Pro-
trielle peut prendre en charge certaines d- fesseur l'Universit de Gand et l'Ecole sup-
penses grevant une socit-soeur, cre par rieure des sciences fiscales.
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4. - Le systme lgal belge prsente, l'gard groupe qui se prsentent sur le plan inter-
de cette situation, une double caractristique. national. Diverses dispositions tendent
D'une part, il s'en tient strictementau respect sanctionner ces oprations,dans la mesureo
de la personnalit juridique des socits, ex- elles ont pour effet de dplacer une matire
cluant par l les bilans consolids et les dif- mposablevers l'tranger.
frentes formes de transferts autres que les 6.- Ainsi, aux deux groupes de transferts
dividendes. correspondent non seulement des solutions
D'autrepart, il vite dans une large mesure la lgislatives divergentesmais aussi des climats
double imposition qui peut frapper les divi- lgislatifs nettement diffrents. Le paiement
dendes. des dividendes est une oprationcounue, pre-
A premire vue cette dualit dans les solu- sentant peu d'imprvu. Son mcanisme juri-
tions adoptes semble rvler une certaine dique est simple, ses effets conomiques sont

contradiction dans la position prise par le mportants et respectables. Par contre, les

lgislateur fiscal belge l'gard de la person- transferts irrguliers prsentent une infinie
nalit juridiquedes socits. En fait cependant varit de circonstances; ils rpondent des
la contradictionn'est qu'apparente: le respect objectifs limits, peu connus du dehors, par-
de la personnalitjuridique des socits par le fois inavous. Cette varit mme rend frt

lgislateur belge est total, peut-tre mme difcile l'laboration d'un systme fiscal qui
excessif. Mais ce respectn'exclut pas certaines leur serait applicabledans leur ensemble.
mesures tendant allger les doubles triples On pourrait souhaiter cependant que le l-
impositions qui peuvent frapper les bnfices gislateur, sans pour autant ouvrir la porte
sociaux. des vasions d'mpt, tudie d'une faon plus
5.-Parcontre, lestransfertsdu secondgroupe approfondie l'ensemble de ces problmes.
c'est--diresousuneautre forme que celle de La personnalitjuridique des socits est une-

dividendes-sonttraitspar le lgislateurfiscal fiction qu'il est dangereux,en matire fiscale,
avec une certaine rprobation Aucun texte de pousser ses consquences extrmes. Le
ne les organise. Aucune dispositionne vient, lgislateur l'admet en ce qui concerne les di-

leur sujet, rduire la charge cumule des videndes. Ne pourrait-ilpas reconnatreaussi

impts successifs. Au contraire, s'ils sont sur le plan fiscal certaines autres caractristi-
dcels par l'administration, ils sont sanc- ques des groupes de socits
tionnsen ce sens que l'avantageoctroysup- 7. -Le systme organis par la loi peut pr-
portera la pleine charge de l'impt dans le senter certaines diffrences selon qu'il s'agit
chefde la socit qui en bnficie, tandis que des socits par actions ou des socits dites
la socit qui le consent se verra impose sur de personnes.
le mme avantage au titre de libralit non Ces derniressont fort nombreuses.Mais leur
dductible. mportance au niveau des afaires interna-
Il en rsulte que ces transfrtsseront gnrale- tionales est quasi-nulle.
ment occultes; les seules dispositions lgales Pour ne pas alourdir l'expos, les diffrences
quilesconcernentont d'ailleurspour objet de quilesconcernentont donct omises.
renforcer les pouvoirs de l'administrationen

vue de les liminer. II -- THORIE GNRALE DES REVENUS

En outre, le lgislateuret l'administrationont DPINITIVEMENT TAXS D

manifest - on le comprend - une vigilance
toute spciale pour les transferts du second 8.- Texte: Le rgime fiscal belge des divi-
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dendes, verss par une socit et perus par compenser en principe la moiti de l'mpt
une autre socit, est rgi par l'article i i x du des socits.En ce qui concerne les socits, il
Code des impts sur les revenus. a organisladductionrglepar l'article I i i

Dans sa partie principale, le texte porte en cit ci-dessus.
dduction du bnfice soumis l'impt des Io. - Principe gnral - Dividendes: L'de de
socts, dans la mesureo ils s'y retrouvent: base de ce systne est que le mne bnfice
I les revenus d'actions ou parts ou capi- ne dot pas supporter plusieurs fois successi-
taux investis . .. vement l'mpt des socits. Puisque le bn-
2 l'excdentque prsententles sommesob- fice a support cet mpt dans le chef de la
tenues dans les cas viss aux articles II8, I 20 socit qui a distribu le premier dividende,
et I23, sur la valeur d'investissement ou de la socit qui a recueilli ce dvidende et le
revient des droits sociaux dans les socits redistribuera son tour ne devra, en ce quile
dont l'avoir est rparti totalementou partiel- concerne, ni acquitter l'mpt des socits,ni
lement . .. retenir une seconde fois le prcompte mobi-
Le i

o ci-dessus vise, dans un sens large, les lier. Selon une expressionsouvent employe,
dividendes (qu'ils soient d'origine belge ou le dividende distribu par la premire soci-

trangre); le 2, les bonis provenant de la t transte en franchise d'mpt par la se-

liquidationde socitsbelges. conde socit, avant d'atteindre l'actionnaire
9.- Origine: Le texte que l'on vent de lire - personne physique, pour qui il constituera
date de I962. Mais la dduction qu'il organi- un revenu au plein sens du mot.

se n'tait, cette poque, pas une nouveaut. II.-Bonis de liquidation: En ce qui concerne

Sous le rgimeantreur, les dividendespays l'excdent distribu par une socit en lqui-
par une socit taient sounis une taxe mo- dation, aprs remboursementaux actionnai-

blire, retenue par celle-ci la source, mas res du capital apport, le systme lgal r-
qui constituait tn impt sur le revenu de l'ac- pond une intention lgrement diffrente.
tionaire. En outre, si ces dividendes taient Un arrt de la cour de cassation, datant d'a-
recueillispar une autre socit, celle-c ne de- vant la rforme fiscale de I962 (arrt du 20

vait pas les soumettre une nouvelle retenue mars 1956) avait niis l'accent sur le fait que
en cas de distribution. ces excdents ou bonis ne rpondent pas la
Le systme en vigueur en Belgique avant notion de revenu. Le lgislateur s'est inclin
I962 ne comportait pas d'mpt spcifque devant cette opinion. Il a donc exonr ces

sur les bnfices des socits. Le systme lgal bonis de l'impt sur le revenu des personnes
tait fond sur l'ide que ces bnfices n'at- physiques.
teignaient leur vrai destinataire que dans le Il a cependant estim que ces bons consti-
chefd'unepersonnephysique. tuent quand mme une matire mposable
Le lgislateur de 1962 a voulu tenir compte latente et apparenteaux revenus, soit que la
des quilibres conomiques existants. En n- socit liquide distribue ses rserves ant-
troduisant dans le systme fiscal belge un m- rieures,soit qu'elle transfre ses actionnaires

pt des socits, il a pris diverses mesures les plusvalues ralises au cours de sa liquida-
pour attnuer la charge de la double mposi- tion. En consquence, il a soumis ces bonis
tion qui en rsulterait sur les dividendes et une cotisation spciale enrle au nom et

bnfices distribus. Aux personnes physiqu- charge de la soct elle-mme. Ce systme
es bnficiant de cette distribution, il a ac- est organis par les articles II8 et suivants du
cord un crdit d'impt calcul de faon code des imptssur les revenus.
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Cette cotisation spciale constitue de la dendes dj taxs aientt en possession des
sorte un impt particulier, distinct la fois contribuablesdurant toute l'anne envisage:
de l'impt sur les bnfices de la socit et de on voulait viter le gonfement artifciel des

l'mpt sur le revenu de l'actionnaire,et des- dividendesdductiblespar la manoeuvre qui
tin remplacerce dernier. consisterait acheter des actions juste avant

La logique du systme exigeait que ces bonis l'chancedu coupon,pour les revendrejuste
soient galement exonrs d'impt lorsque aprs cette chance.
l'actionnaire est une autre socit. Tel est le b) il fallait que ces actions aient t acquises
but du 2 de l'article III, ier, reproduitci- au moyen de fonds propres et non de fonds
dessus. Tel est galement le motifqui a con- emprunts; si tel tait le cas, les charges fi-
duit rserver l'avantage lgal aux seules nancires devaient tre dfalques du divi-
socits belges; le systme des articles II8 et dende dductible.
suivants ne pourrait en effet s'appliquer aux c) il fallait taler sur les dividendes une cer-

socits trangres. taine quotit des frais gnrauxd'administra-
tion de l'entreprise.

III. -- LIMITE DU MONTANT DDUCTIBLE. L'application de ces rgles, surtout en ce qui
concerne les charges financres, avait dotn

I2. - Le systme nonc ci-dessus comporte, lieu de nombreuses complicatons. Le l-
dans son applicationpratique, certainesparti- gislateur dcida de remplacer le tout par un

cularits. forfait. Pour dterminer celui-ci, il tint

On souligne d'abord que le lgislateurbelge, compte du fait que les charges fnancires et

contrairement ce qui se fait dans plusieurs les oprations d'achats et reventes sont nette-

pays trangers, ne fixe aucune linite la ment plus nombreuses dans les socits dont

participation dont le dividende est dducti- l'activitest centresur la gestiond'un porte-
ble. Que la socitB possde une seule action feuille que dans les socits exploitant une

de la socit A, ou qu'elle les possde toutes industrie ou un commerce. En consquence,
sauf six (la loi belge exige un ninimun de la quotit dductible fut fixe 9o/0 dans les

sept actionnaires pour les socits par ac- premiressocits et 9500 dans les secondes.

tions), le dividende sera dductible au mme I4. - Cette rgle est fornule l'article II3
titre et dans la mmemesure. du code des mpts, dans les termes suivants:
La mme rgle s'appliqueaux bonis de liqui- les revenus viss aux articles III, Ier, I

0

dation. .. sont censs se retrouverdans les bnfices
Par contre, le montant dductible sera tou- mposables concurrence de 95Oo des mon-

jours lgrement inrieur au dividende net tants nets encaisss . . .

rellement peru. La quotit qui sera exclue Les excdents viss l'article III, ler, 2o,
de cet avantage sera, selon les cas, de 5 ou sont censs se retrouverdans les bnfices im-

Io% du dividende net, c'est--dire que la posables raison de 950o de leur montant.

dductionsera limite 90 ou 95%. 2. Toutefois, la quotit de 9500 prvue au

I3- - L'origine de cette limitation remonte Ier est ramene 90Oo pour les entreprises
galement la priode d'avant I962. Le qui dtiennent des participations dont la va-

lgislateur avait, sous le rgime alors en vi- leur d'investissement excde 50o, soit du

gueur, limit la dduction revenu du reve- capital social rellement libr, restant

nuen fonctionde tros lments: rembourser, ventuellement revaloris con-

a) il fallait que les actions productivesde divi- formment l'article I I9, soit du capital so-
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cal rellement libr restant rembourser, tion est active et permanente et dpasse
augment des rserves taxes et des plus- 750;
values comptabilises. La valeur des partici- - 50 millions en actions d'autressocits.

pations et le montant du capital social, des Les dividendes et bonis de liquidation seront

rserves et des plus-values sont envisager dductibles 9500 si l'une des hypothses
la date de clture du bilan de la socit d- dcrites ci-dessus est ralise l'gard de cette

tentrice des participations. seconde partie du portefeuille. En d'autres

Pour dterrniner si la limite de 50% est mots, il suffra ici encore que soit le capital et

dpasse, il n'est pas tenu compte des partici- les rserves, soit le capital revalors dpasse
pations actives et permanentes qui reprsen- Ioo millions.

tent au moins 75% du captal de la socit Les dividendes et bonis de liquidation sont

mettrice. dductibles 90% si aucune des hypothses
I 5.- La porte concrte de cette disposition dcritesn'est ralise.

pourra tre illustre par quelques exemples. I6. - Les mots participationactive et perma-

nente, qui figurent au dernier alina de l'ar-

A. Bilan portant l'actif un portefeuille- ticle I I3 reproduit c-dessus, visent les part-
actions de 50 nillions. Les dividendes et bo- cipations dans ce qu'on appelle couramment

nis de liquidationseront dductibles 95% si les socits-fliales. Ces participations sont

J'une des deux hypothsessuivantes est rali- actives quand la socit-mrene se contente

se: pas d'en recueillir les produits financiers,

a) le captal et les rserves figurant au passf mais agit sur leur gestion, par exemple en se

de ce bilan dpassent Ioo millions. Parmi les faisant reprsenter au conseil d'administra-

rserves il faut comprendre les plus-values tion de la socit filiale par certains de ses ad-

comptabilises et aussi les comptes de provi- ninistrateurs. La qualit de permanente

sions, les bnfices reports nouveau, ou doit leur tre reconnue si l'nvestissementest

autres inscriptionsanalogues. conu, dans l'intention de l'investisseur,

b) le capital seul (sans les rserves cette fois)
major selon les coeffcients de revalorsation

I. A titre documentaire, ces coefficients sont

de l'article I I91 dpasse Ioo millions. Tel sera actuellementfixs commesut:

le cas, par exemple, si le capital est de 40 Coefficients

millions mais at apport en I930: le coef- Annes applicables
ficient applicabletant 2,35, le capital revalo-

et antrieures .................... I6,33
ris atteindra 94 millions, soit plus que la I9I8

I9I9................................ II,49
moiti de Ioo nillions. Le capital prendre I920. 6,x5...............................

commebase de ce calcul doit avoirt appor- I92I ........................... 6,30

t en biens venant de l'extrieur, c'est--dire 1922................................ 6,43

qu'il ne pourra comprendreni les rserves vi- 1923 ................................ 4,37

res au capital,ni les apports d'industrie. I924................................ 3,89
I925 ................................ 4,02

I926................................ 2,72

B. Bilan portant l'actif un portefeuille- I927 I934 incluse.......... ..... . .'. 2,35

actions de 75 millions, qui peut tre subdivi- x935 ............................... I,86

s conmesuit: I936 I943 incluse.................... I,70

I944 1948 incluse I,I4
25 millions en actions dans une ou plu-

....................

-

................................

sieurs socits dans lesquelles la particpa-
1949 I,IO

1950 et suivantes...................... I,-
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comme devant prsenter une certaine dure. (code des mpts sur le revenu, art. III, 2).
Aucundlain'a cependantt fix. Une rgle d'mputation analogue existe en

Le texte vise, en fait, une activit industrielle cas de dividendespuiss dans les rserves d'an-
exerce travers une participation prpon- nes antrieures. Les dividendes seront pr-
drante. Cette expressionutiliseau cours de levs par prfrence sur les rserves formes
l'laborationde la loi, dcrit la fois la situa- au moyen des dividendes en question (reve-
tion que le lgislateuravaitenvue, et le motif nus dfnitivement taxs), tandis que les
pour lequelilcreen sa faveurune exception. prlvements sur rserves oprs d'autres

fns seront imputs, dans la mesure des mon-

IV-IMPUTATIONDE LA DDUCTION. tants disponibles,sur les rserves d'autresori-
gines.

I7.- Les modalits techniques d'application Il va de soi que l'applicationde ces rglesn-
de l'impt des socits impliquent la distinc- cessite la tenue d'un relev des rserves, indi-
tion, dans l'assiette de cet mpt, de quatre quint l'origine des diffrents montants qui
groupes d'lments: les composent. Ceci fait l'objet de dsposi-
a) les bnficesrservs; tions rglementaires trop dtailles pour tre
b) les dpenses rellement effctues, mais reproduitesici.

non admises en dduction du bnfice On remarquera cependant que les rgles
fiscal et qui sont donc rajoutes au bn- d'mputationnonces ci-dessus sont favora-
fice comptable; bles aux contribuables, puisque les revenus

c) les molumentsdes administrateurs,com- dfinitivement taxs sont affranchis non seu-

missaires et personnes assimiles, dans la lement de l'impt des socits, mais aussi du
mesure o ces moluments sont sournis prcompte mobilier au moment de leur re-

l'impt des socits (on dsigne gnrale- distribution.
ment ce groupe par le mot tantimes,
mais ce terme n'a qu'une valeur approxi- V - MODALITS D'APPLICATION.
mative et ne peut tre utilise que sous

certaines rserves); 19- - ApplicationI-Dividendeset bo-
d) les bnficesdistribus,ou dividendes. nis de liquidation de socits belges,
18. - Il est mportant de savoir sur lequel de perus par une autre socit belge.
ces lments sera mpute la dduction des D'une faon simplifie, on peut prsenter
revenus dfinitivement taxs, dductibles comne suit l'application des rgles exposes
en vertu de l'article III. Certains lments plus haut:
peuvent, en efft, bnficier d'un autre rgi- - Une socit industriellea ralis des
me d'immunisation,et le taux de l'mpt des bnfices, reprsents ici par le
socits peut, sur base de la mme subdivi- chiffre ......................... IOO

sion, prsenter de lgresdiffrences. - Sur ces bnfices, elle paie l'mpt
Le lgislateur y a pourvu en prcisant que la des socits. Le tarif de base est de
dduction s'oprera dans l'ordre suivant: i 30%affect de certainesmajorations
sur les dividendes;2 sur les dpensesnon ad- ou d'additionnelsrduits au bnfi-
mises; 3o sur les tantimes,et 4 sur les bn- ce des pouvoirs locaux ........... -30
fices rservs. Chaque groupe ne vient en - Il reste dsponible pour la distribu-
ligne de compte que pour l'excdent laiss tion (en principe) ............... 7o
par l'mputation sur le groupe prcdent - La distribution de ce solde comme
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dividende rend exigible un pr- que peut recueillirue socit belge (holding
comptemobilier de 20% ......... I4 dans notre hypothse) est impos d'abord

dans le pays d'origine de ces bnfices, etReste ........................... 56 d'aprs la lgislationde ce pays.

Supposons que ce bnfice soit distribu 2I. - Pour le rgime fiscal belge de ces bn-
une autre socit dont l'activit est celle fices, il faut faire une distinction entre les
d'uneholding. dividendes et les bonis de liquidation. Ceux-
Celle-ci, qui peroit un dividendenet ci, provenant de socts trangres, n'ont
de 56, peut dduire ce dividende de pas subi le rginie de l'article I I8 de notre

sonbnficeconcurrencede9o%,soit 50,4 code, et ne sont donc pas viss par l'article
(il n'y aura pas de diffrence selon que I II, I, reprodut plus haut (n 8). Ils su-

ces revenus dfmitivement taxs bissent donc l'mpt belge des socits selon
soient constitus de dividendes ou de le droit commun. Par contre, en ce qui con-

bonis de liquidation). cerne les dividendes,on a vu que l'article I I I

Elle redistribue le mme montant ne fait aucune distinction. Le schma d'ap--

ses actionnaires. plication est donc le suivant:
L'actionnaire personnephysique la socit belge qui les peroit devra ac-- - - -

qui reoit un dividendenet de ..... 50,4 quitter de ce chef un prcompte mobilier
devra payer l'inpt des personnes rduit Io/o (article 88 de l'arrt royal du
physiques sur ce montant major du 4 mars 1965);
prcomptemobilier(2o%) soit ..... I2,6 le dividende tranger net, prconipte mo--

et du crditd'impt, fixparlaloi I 5/ bilier dduit, sera ensuite compris dans la
7o du dividende brut (soit I5/70x 63) 13,5 masse des revenus dfinitivement taxs
Il devra donc payer l'impt des per- - qui doivent, en vertu de l'article II3 (n' I4
sonnes physiques sur: 76,5 ci-dessus), tre ramens 90 OU 95% de
Mais sur l'impt ainsi calcul, il sera imput leur montant;
d'abord le crdit d'mpt (dont l'excdent -cette opration effectue, les dividendes
ventuel n'est pas remboursable), ensuite le trangers sont, en mme temps et de la
prcompte mobilier (dont l'excdent ven- mme faon que les dividendes d'origine
tuel est remboursable). belge, attribus aux actionnaires en fran-
Ce schma, bien connu des praticiens sur le chise de prcomptemobilier.
plan inteme de la fiscalit belge, peut faciliter L'actionnaire payera l'mpt des personnes
l'expos de ce qui se pratique lorsque des physiques sur le dividende ainsi peru, e1

lments trangersentrent en jeu. ajoutant son revenu et en imputant sur son

20. - Application II: les dividendes et mpt le prcompte mobilier et le crdit
bonisproviennentd'unesocittran- d'mpt, de la mme faon que pour le divi-
gre. dende belge.
Dans les donnes qui suivent, il est fat ab- Onpeut souligneren passant la libralitdont
straction de certaines divergences pouvant le lgislateur belge a fait preuve dans ce cas,
rsulter des conventions bilatrales, conclues puisque ce systme aboutit imputer, au

en vue d'viter la double-imposition.Seul le bnfice de l'actionnaire, et mme ven-
droit commun des revenus trangers est pris tuellement rembourser un inpt que le
en considration. Trsornationaln'a jamais peru.
Le bnficeprovenant de socits trangres, 22.- Application III: Le dividende est
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peru par une socit trangre,ayant d'orignetrangre,sans qu'ilsoittenu comp-
un tablissementstable en Belgique. te de quelque faon que ce soit de l'origine
L'hypothse vise ici est celle o le revenu partiellementbelgedu revenuainsidistribu.

est, aupremierchelon, recueillipar l'tablis- 24.-Application IV: Le bnficiaire
sement belge d'une socit trangre (N.B. final (personne physique) n'est pas
S'il n'y a pas d'tablissementstable en Belgi- rsidenten Belgique.
que, le revenu chappe dfinitivement l'ap- Dernirehypothse: les dividendes ou bonis

plication du droit fiscal belge, et les mesures de liquidation, dductibles selon les scbmas
de notre lgislationtendant viterla double exposs aux cas d'application I et II, sont

imposition,nepeuventplusavoiraucuneffet.) ensuite verss par la seconde socit des
Les bnfices obtenus en Belgiquepar un de actionnaires qui ne rsident pas en Belgique.
ces tablissements sont soumis l'impt des Ici, le mcanisme fiscal est extrmentsimple.
non-rsidents lorsqu'ils sont soit produits, La socit qui paie le dividende n'a pas se

soit recueillis en Belgique (art. I40, 2,2). proccuper de l'identit du bnficiaire.
Tel est ncessairementle cas s'ils proviennent Dans la plupart des cas, les actions tant au

de socits belges, s'ils sont encaisss en Bel- porteur, elle ne pourrait d'ailleurs pas tre

gique, ou s'ils entrent dans la comptabilitde renseigne ce sujet. Elle paie par consquent
l'tablissementbelge en question. en franchise de prcompte mobilier ses divi-
L'tablissement belge en question sera d'au- dendes provenant de revenus dfnitivement
tre part soumis l'impt (taux en principal taxs, selon les rgles et dans la mesure indi-

35Oo) sur l'ensemblede son bnfice, compte ques plushaut.
tenu des diverses rgles applicables l'mpt Cependant ces divdendes qui n'ont pas fait
des socits (art. I42). Cecicomprendnotam- l'objet d'une imposition effective au deuxi-
ment l'application de l'article III et la d- me chelon, vont de pair avec un droit d'im-
ductiondes revenusdfnitivementtaxs. putation de prcompte mobilier et de crdit

23. - Cependant, l'tablissement belge ne d'impt selon les rgles de droit commun.

pae pas de divdende: il transfre son bn- Rienn'est chang ces rgles dans les cas qui
fice, tel quel, l'tablissement principal nous occupent.

tranger dont il dpend et d'o seront pays Par consquent, si l'actionnaire en question
les dividendesventuels. se trouve tre mposable en Belgique
Il ne peut donc tre question de voir transi- l'impt des non-rsidentset sur la base d'un
terD ces lments du revenu par l'tablisse- revenu globalis (par exemples'il a en Belgi-
ment belge, pour qu'ils connaissent leur r- que une habitation ou en tablissementpro-

gime fiscal dfinitif dans le chef d'un bn- fessionnel),il sera imposablesur l'ensemblede
ficiaire ultrieur. L'impt pay par l'tablis- son revenu au taux progressifdes personnes
sement belge en question sur l'ensemble de physiques, mais pourra mputer sur cetim-

son bnfice,compte tenu de la dductionin- pt le mmeprcompte mobilier et le mme

dique, marquera donc le point final de l'ap- crdit d'mpt que l'actionnaire rsident.

plicationdu rgime fiscal belge. Si au contrairecet actionnairen'est pas autre-

Si le dividende vers par la maison-mre ment mposableen Belgique, l'mptd par

trangre de cette socit revenait, pour une lui sur ce dividende correspondra au pr-
certaine partie, l'un ou l'autre actionnaire compte et crdit d'mpt, sans qu'il ait de

belge, ce dividendeserait mpos dans le chef supplment acquitter, ni d'excdent r-

de ce dernierau rgime commundes revenus cuprer (art. I5o).
July, August, September
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I. CLAEYS BOUUAERT:

PARENT COMPANIES AND SUBSIDIARIES
UNDER BELGIAN TAX LAW

I- GENERAL INTRODUCTORY CONCEPTS in the form of rents, royalties, interest on

loans, etc. Conversely, the profit transfers

i. - TheBelgian tax system, like that ofmost may result from favourable rents or loans at

other countries, provides for a progressive reduced interest rates.

tax on total income of individuals, and a 3.- No doubt the profits of companies are

proportionaltax on companyprofits (30% in always destined to be transferred.A company

principle). It also provides, and this is some- exists only by the will ofindivduaisand for

what unusual, for a specialcontributionon the purpose of the benefits which it can

the surplus distributed on liquidation of a provide to them.

company, after repayment to the sharehol- Moreover the business world creates com-

ders, ofthecapitalsubscribed. panies of an increasingly diversifiednature.

Relieffrom the double taxation ofconpany Originally constituted n order to combine

profits resulting from the successive charging fnancial means the company has become in

on these profits ofcompany tax and tax paid certaia cases a means ofcividing them. Some

by individuals is given by allowing the latter companiesare set up in order to create a legal
a tax credit equal to xs/7oths of the gross division between enterprises which are

dividend. economically bound together. On the scale

The double taxation resulting from the of the small enterprise, the creation of

transfer of profits by a company to another companieshas become a means of insulating
company, in the form of dividends, is the the private capital holdng from the rsks of

subject ofan income from income deduc- operation. For international enterprises, the

tion, describedbelow. creation of speciaLised companies facilitates

2. - Before beginning this description, it adaptation to the economic law and com-

should be recalled that dividends constitute mercai customs of the countries in which

only one ofthe forms underwhich the profits they operate. In many other cases they assist

of one company may be transferred to either the specialsation of work or a more

another. effectivedistributionof the capital. However

This form is no doubt the most widespread their creaton is always directed towards the

and best known. But others exist, the range advantages which it can procure for indi-

ofwhich is infinite: a company may seil its viduals. It is natural that this situation should

products,at a price which only just covers its give rise to circumstances and also forms of

production costs, to an associate company transfers,which are very vared.

which operates as a sales agency; an industrial 4.- The Belgian legal system presents, with

company may undertake Liabilty for certain regard to this stuaton, a double charac-

expenditure affecting an associate company, teristic.On the one hand it adheres strictly to

created for example for the purpose ofsur- the principlethat thelegalpersonalityofcom-
veying certain markets,organisingresearch, panies should be respected, thus excluding
utilising by-products, providng certain consoLdated balance sheets and the various

services, etc. The profits may be transferred forms of transfers other than dividends.
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On the other hand, it avoids to a large extent islative solution but also a quite different
the double taxation which may affect legislativeclimate. The paymentofdividends
dividends. is a known operation,presenting little that is
At first sight this duality in the solutions unexpected. Its legal mechanism is simple
adopted seems to reveal a certain contradic- and its economic effects are important and
tion in the attitude taken by Belgian tax respectable. On the other hand, irregular
legislationwithregard to the legalpersonality transfers present an infinite variety of
ofcompanies. In fact however the contradic- circumstances; they meet limited objectives
tion is no more than apparet: the respect of which are little known outside and often
the legal personalityofcompaniesby Belgian unstated. This variety itself makes it very
legislation is total, perhaps even excessive. difficult to work out a tax system which
But this respect does not exclude certain would be applicable to them as a whole.
measures aimed at alleviating the double or One could wish however that the legislator,
treble taxation which may affect company without opening the door to tax evasions,
profits. might study the whole of these problems
5. - On the other hand, transfers of tle more deeply. The legal personality of
secondgroup-i.e, in a form other than that companies is a fiction which it is dangerous,
of dividends-are treated by the tax legisla- in fiscal matters, to push to its extreme

tion with a certain reprobation. No law consequences. The legislator admits it so far
makes provision for them. No regulation, so as dividends are concerned. Could it not also
far as they are concerned, reduces the recognise in the taxation field certain other
cumulative liability of successive taxes. On characteristicsofgroupsofcompanies
the contrary, if they are discovered by the 7.- The system prescribed by the law may
Administration they are penalised in the present certain differences according to

sense that the benefit transferredwill bear the whether joint stock companies or partner-
full tax charge by the recipient company, ships are concerned.
while the company transferring it will fred These latter are very numerous. But their
itself taxed on tle same benefit as a non- importance at the level of international
deductibletransfer. affairs is almostnil.
The result is that these transfers are usually To avoid over-burdening this study, t:he
secret; the only regulations relating to them differences which concem them have there-
have moreover the object of strengthening forebeen omitted.
the powers ofthe Administrationin order to

eliminatethem. II-GENERAL THEORY OF INCOME
In addition, the legislation and the Ad- FINALLY TAXED
ministration have understandably shown
very special vigilance with regard to 8.- The Belgian tax system regarding divid-
transfers in the secondgroup which are made ends paid by one company and received by
at the internationallevel.Various regulations another company is governedby Article III

tend to penalise these operations to the ofthe IncomeTax Code.
extent that they have the effect of transfer- In its principal part, the law allows them to

ring a taxableasset abroad. be deducted from the profits subject to

6.- Thus, for each of the two groups of companytax, to the extent that they are:

transfers there is not only a different leg- I) Income on shares or capital invested...
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2) the surplus provided by sums obtained in received this dividend and will re-distribute

the cases referred to in Articles II8, I20 and it in its turn doesnot,sofar asitis concerned,
r23, over the investment or cost value of either pay company tax or make the pre-
shareholders' rights in companies whose payment2 deduction a second time. Ac-

assets are totally or partially distributed ... cording to an expressionwhich is often used,
The first category above relates, in a broad the dividenddistributedby the first company

sense, to dividends (whether they are of is in transit free of tax through the second

Belgian or foreign origin); the second to company, before reaching the shareholder-

surpluses arising from liquidation of Belgian for whon t will constitute income in the

companies. full sense oftheword.

9. - Orgin: The above law dates from I962. I I. -Liquidationsurpluses: So far as concerns

But the deduction for which it provides was the surplus distributed by a company in

not new at that time. Under the previous liquidation, after repayment to the share-

system dividends paid by a company were holders of the capital subscribed, the legal
subject to a tax, which was retained by the system reflects a slightly different intention.

company at source, but constituted a tax on A judgment of the Supreme Court of
the income ofthe shareholder. In addition, if Appeal, dating from before the fiscal reform

thesedivdendswererecevedbyanothercom- of I962, (judgment of 20 March I956), had

pany, it did not have to subject them toanew stressed the fact that tliese surpluses do not

tax deduction in the event of distribution. accord with the concept of income. In draft-

The system in force in Belgium before I962 ing the legislation this opinion was accepted
did not include a speciic tax on company and these surpluses were exempted from

profits. The legal system was based on the personalncome tax.

idea that these profits reached their true It was however considered that these sur-

destination only in relation to an jndividual. pluses constitute a latent taxable item related

The legislation of I962 wished to maintain to ncome, whether the liquidated company

the equilibrium of existing economic cir- distributes its previous reserves or whether it

cumstances. In introducing a company tax transfers to its shareholders the surpluses
into Belgian tax law, it took varous achieved in the course of its lquidation.
measures to relieve the double taxation Consequently, these surpluses were made

liability which would result from this on subject to a special contribution assessed and

dividends and distributedprofits. Individuals levied against the company itself. This

benefiting from this distribution were system is laid down by articles II8 et seq. of
allowed a tax credit calculated in such a way the IncomeTax Code.
as to offset, in principle, half the company This special contributionthus constitutes a

tax. So far as companies are concerned, it special tax, distinct both from company tax

made provision for the deduction referred to and from the ncome tax of the shareholder,
in Article r i i quotedabove. and destined to replace the latter.
Io. - Generalprinciple - Dividends:The basic The object of the system required that these
idea of this system is that the same profit surpluses should also be made exempt from

shouldnot bear conpany tax several times in tax when the shareholder is another com-

succession. Since the profit has borne this tax

in respect of the company which distributed , taxemobilre.
the first dividend, the company which has 2. prcomptemobilier.
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pany. This is the object of 2 of Article III, immediatelyafterwards.
first paragraph, reproduced above. It is also b) these shares must have been purchased
the reason why the legal advantage has been from the taxpayer's own funds and not from
limited to Belgian companies, since the borrowed funds; if they had been purchased
system ofArticle II8 et seq. could not apply from borrowed funds the deductible divi-
to foreigncompanies. dendhadtobe reducedby the amount of the

fnancialcharges.
III-LIMIT OF THE AMOUNT c) a certain proportion of the general ad-
DEDUCTIBLE ministrative costs of the enterprise had to be

spreadover the dividends.
I2.- The system described above has, in its The application of these rules, particularly
practical application, certain special features. with regard to the financial charges, had
It is emphasized first of all that Belgian given rise to numerous complications. The
legislation, unlike that in other countries, legislation decided to replace the whole
does not lay downany limit on the participa- system by a fixed deduction. In determining
tion in respect of which the dividend is this, account was taken of the fact that
deductible. Whether company B holds a financial charges and purchase and sale
single share in companyA orwhetheritholds transactionsare considerablymorenumerous

all the shares except six (Belgian law in companies whose activity is centred on

stipulates a ninimumof7 shareholders for a management of a portfolio than in com-

joint stock company) the dividend will be panies operatingan ndustry or trade. Con-
deductibleon the same basis and to the same sequently, the deductible proportion was

extent. fixed at 9000 for the first type of company
The same rule'applies to surpluses on liqui- and 9500 for the second.
daton I4 - This rule is laid down in Article II3 of
On the other hand, the amount deductible the Tax Code, in the following terms:

will always be slightly less than the net The ncome referred to in Article I II,
dividend actually paid. The percentage paragraph I,1... is deemed to be part ofthe
excluded from this benefit is, according to taxable profits to the extent of 950 of the
circumstances, 5% or Io% of the net divid- net amountspaid. . . .

end, i.e. the deduction is limited to 90'0 or The surpluses referred to in Article I I I,

95%. I, 2, are deemed to be part of the taxable
I3. -The origin of this limitation also goes profits to the extent of95ooftheirvalue.
back to the period before I962. The legisla- 2. However, the proportion of 9500
tion then in force had also limited the referred to in I, is reduced to 9000 for
66

ncome from ncome deduction, in rela- enterprises which hold participations of an

tion to three requirements: nvestment value exceeding 50o, either of
a) the shares on which dividends already the share capital actually paid up, remaining
taxed were paid had to have been held by the to be repaid, revalued if appropriate in ac-

taxpayer during the whole of the year cordance with Article II9, or of the share
envisaged: this was to avoid the artifcial capital actually paid up and remaining to be
infation of deductible dividends by the repaid, plus taxed reserves and surpluses
manoeuvre of purchasing shares just before accountedfor. The value oftheparticipations
the dividendpaymentand selling them again and the amount of the share capital, reserves
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and surpluses, are taken at the date ofclosure deductible at 95% if one of the hypotheses
of the balance sheet of the companyholding describedabove is fulflledwth regard to the

the participations. second part of the portfolio. In other words,
To determine whetler the limit of 5000 is it wiii again suffice here if either the capital
exceeded no account is taken of active and and reserves or the revalued capital exceeds

permanent participationswhich represent at Ioo million.

least 7500 ofthe capital of the issuing comp- The dividends and liquidation surpluses are

any.
deductible at 90% if neither of the hypo-

I5 - The concrete application of tiffs provi- thesesdescribedis fulfilled.

son may be illustrated by a few examples. I6. - The words active and permanent

A. Balance sheet includng in the assets a participation which appear in the last sub-

shares portfolio of50 million. Dividendsand paragraph of Article II3 above, relate to

liquidation surpluses will be deductible at participations in what are currently called

9500 foneofthe followngtwo hypothesesis subsidary companies. These participations
fulflled: are active when the parent company does

a) the capital and reserves appearing in the not restrict itself simply to collecting the

liabilites of the balance sheet exceed IOO financal proceeds, but s also involved in

million. The reserves must nclude sur- their management, for example by being re-

pluses accounted for and also contingency presented on the Board of Directors of the

accounts, profits carried forward, or other subsdiary company by some of its own

similar items. directors. The investment is regarded as

b) the capital alone (without the reserves this
.pernanent if t was conceived, in the

time), ncreased according to the coeffcients ntention of the investor, as lasting for a

of revaluation of Article I I93, exceeds xoo certain period. No minimum time has how-

million. ever beenlaid down.

This will be the case, for example, if the The law in fact refers to an ndustrial

capital is 40 nillion, but was subscribed in activity exercised through a preponderant
I93O. since the coeficient applicable is 2.35

the revalued capital will be 94 million, or 3. For reference, these coeffcients are at present

more than one-half of 1o0 million. The fixed as follows:
Coefficients

capital to be taken into account as a basis of
Year applicable

this calculationmust have been subscribed in

outside assets, i.e. t cannot include either I9I8 and before.................. I6.33
I9I9 ................................ II.49

reserves transferred to capital or industrial 1920 6.15................................

investnents. I92I .................. ............. 6.30
I922................................ .43

B. Balance sheet showing in the assets an I923 ................................ 437

investment portfolio of 75 nfillion, sub- I924 .......... ...................... 3.89
.

I925 ................................ 4.02

dividedas follows: I926................................ 2.72

-25 million n shares in one or more I927 to I934 nclusive .
.. I.86

companies in which the participation is I935 ................................ 1.70

active and permanent and exceeds 75%; I936 to I943 inclusive ................. I.70

50 million in shares ofothercompanies.
I944 to I948 inclusive ... .......... I.I4

-

................................

Dividends and liquidation surpluses will be
I949 I.IO

1950 and later ........................ I.-
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participation . This expression, which was dividends in question, (fnally taxed in-
used in the course of drafing of the law, come), whereas deductions from reserves
describes both the situation which was in operated for other purposes will be charged,
mind and the reason for which an exception to the extent of the amounts available,
in its favourwas created. against reservesofotherorigins.

It goes without saying that the applicationofIV-CHARGING OP THE DEDUCTION
these rules makes it necessary to keep a

I7- - The technicalprocedure for application statement of the reserves, indicating the
ofcompany tax involves a distinction, so far origin of the various amounts ofwhich they
as this tax is concerned, among four groups are made up. This is the subjectofregulations
ofitems: whicharetoodetailed to be reproducedhere.
a) retainedprofits; It will be noted however that the rules
b) expenditureactually incurred,but not ad- described above are favourable to the tax-

mitted in dduction from the taxable payer, since income finally taxed is free not

profit and therefore added to the ac- only of company tax but also of tax deduc-
countingprofit; tionat the time ofits redistribution.

c) the emolumentsofdirectors, auditors and
similar persons, to the extent to whiCh V-PROCEDURE FOR APPLICATION
these emolumentsare subject to company
tax (this group is normally described by 19 -Application I-Dividends and
the words attendance fees, but this liquidation surpluses of Belgian
term is only approximateand can only be Companies received by another
utilisedsubject to certain reservations); Belgian Company

d) distributedprofitsor dividends. In a simplifed form the application of the
18. - It is important to know against which rules explained above may be presented as

of these items will be charged the deduction follows:
of income finally taxed deductible by - An industrial conpany has achiev-
virtue of Article III. Certain items can in ed profits, represented here by the
fact benefit from other exemption rules and figure ..o...................... . Ioo

therateofcompanytaxcan,onthebasisofthe - On these profits it pays company
samesub-division,presentslightdfferences. tax. The basic tariffis 30% subject
The legislationhas madeprovsion for this by to certain increases or additional
stipulating that the deduction will operate in reliefs for the benefit of local au-

the following order: I) on dividends; 2) on thorities .. . .................... -30
non-admissibleexpenditure;3) on attendance - There remains available for distri- -
fees; and 4) on retainedprofits. Each group is bution (in principle) ............. 7o
taken nto account only in relation to the - The distribution of this balance as

surplus left after charging against it, the dividend is subject to a prior tax

previous group (Income Tax Code, Article deductionof20% ............... I4
III,2). Balance 56A similar rule exists in the case of dividends .........................

paid from reserves for previous years. The Let us assume that this profit is distributed to
dividends will be charged for preference another company whose activity is that ofa

against reserves formed by means of the holdingcompany.

July, August, September362 Bulletin Vol. xxrv. no. 7-8-9, I970juillet, aot, septembre



I. CLAEYS BOUUAERT

This conpany, which receives a net 2I. - In the Belgian fiscal system applicable
dividend of 56, nay deduct this to these profits a dstinction must be made

dividend from its profit to the extent between dividends and liquidation sur-

of9o%, i.e....................... 50.4 pluses. The latter, when derived from

(it makes no difference whether this foreign companies, are not subject to Article

finally taxed income consists of I I 8 of our Code, and are not therefore

dividendsor liquidationsurpluses) affected by Article I I I, paragraph I, repro-

It redistributes the same amount to duced above (paragraph 8). They are there-
-

its shareholders. fore subject to Belgian company tax under

The shareholder, a natural person, conmon law. On the other hand, so far as
-

who receives a net dividendof..... 50.4 dividendsare concerned, it has been seen that

must pay personal inconie tax on Article III nakes no distinction. The
-

this amount pluS the prepayment applicationprocedure is therefore as follows:

(20%) i........................e 12.6 - the Belgian company which receives the

and the tax credit, fxed by the law dividends must pay in this respect a prior-

at I5/7oths of the gross dividend tax deducton reduced to I0% (Article 88

(i.e. I5/7ox63) ................. 1 3.5 ofKoyalDecreeof4 March I965);
-He must therefore pay personal - - the net foreign dividend, after deducting

income tax on .................. 76.5 the prepayment, will then be included
in the finally taxed income which must,

But from the tax thus calculated will be by virtue of Article I I3 (paragraph 14

deducted first the tax credit (any excess above) be reduced to 90% or 95% of its

amount of which is not repayable) and amount.

secondly, the prepayment (any when this operation has been effected, theexcess -

amountofwhich is repayable). foreigndividendsare, at the same time and

This outline, which is well known to tax in the same way as dividends of Belgian
experts in Belgium, may facilitate the origin, allocated to shareholders free of

explanation of how tle systen is applied
.

prepayment .

when outside elementsare involved. The shareholder will pay personal ncome

20.-Application II: dividends and tax on the dividend thus received, adding to

surpluses derived from a foreign his ncomeand taking into account in his tax

company the prepayment and the tax credit, in the

The following explanation takes no account sameway as for Belgiandividends.

of certain divergencies which may result Attention should be drawn in passing to the

from bilateral agreements concluded in generosity which Belgian legislation shows

order to avoid double taxation. Only the in tls case, since this system finishes by
comnon law on foreign incone is taken nto allowing for the benefit of the shareholder,
consideration. and possibly even reimbursing, a tax which

The profit derived fron foreign companies, the NationalTreasuryhas never received.

which may include a Belgian company (a 22. - Application III: The dividend

holding company under our hypothesis) is is received by a foreign company

taxed, first ofall, in the country oforigin of which has a stable establishment in

these profits and according to the legislation Belgiun
ofthatcountry. The hypothesis taken here iS that in which
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the income is, at the first stage, received by being taken of the fact tlat the incomethus
the Belgian establishnent of a foreign distributed is partially of Belgian origin.
company (N.B. Ifthere isno stable establish- 24.-Application IV: The final
ment in Belgium, the income escapes the beneficiary (a natural person) is
application of Belgian tax law and the not resident in Belgium.
measuresofour legislationaimedat avoiding Final hypothesis: The dividends or liquida-
double taxationcannothave any effect). tion surpluses, deductible under the proce-
The profits obtained in Belgium by one of dures explained in the cases ofApplicauons I
these establishments are subject to non- and II, are subsequently paid by the second
residents tax when they are produced or company to shareholderswho do not reside
received in Belgium (Article I40,2, 2). Tlis in Belgium.
is necessarily the case if they come from Here the fiscal mechanism is extremely
Belgian companies, if they are received in simple.
Belgium, or if they are included in the The company which pays the dividend does
accounts of the Belgian establishment in not have to concern itselfwiththe identityof
question. the beneficiary. In most cases, since the
The Belgian establishment in question will shares wouldbe bearer shares, it couldnot in
also be subject to tax (principal rate 35%) on any case be informed on this subject.
the whole ofits profits, taking account of the Consequently, it pays, free of prior tax
various rules applicable to company tax deduction, its dividends derived from finally
(Article I42). This includes in particular the taxed income, according to the rules and to

applicationofArticle III, and the deduction the extent indicatedabove.
offinallytaxed income. However, these dividends which have not

23 - However, the Belgian establishnent been the subject of effective taxation at the
does not pay any dividend: it transfers its second stage, run in parallel with a right of
profits, as such, to the principal foreign allowance for the 66

prepayment and tax
establishment on which it is dependent and credit according to the rules ofcommonlaw.
by whichany dividendswill be paid. Nothing in these rules is changed in the
There can therefore be no question of caseswhichconcern us.

regarding these items of income as passing Consequently,if the shareholder in question
n transit through the Belgian establish- is subject in Belgium to non-residents tax
ment in such a way that the final tax assess- and on the basis of total income (for exam-
ment is in respectofa subsequentbeneficiary. ple, if he has a residence or professional
The tax paid by the Belgian establishmentin establishmentin Belgium) he will be assessed
question on the whole of its profits, taking on the whole ofhis ncomeat the progressive
account ofthe deduction indicated, will thus rate for individuals,but may claim allowance
mark the final point of application of the from this tax of the same prepaymentand
Belgian tax system. the same tax credit as a resident shareholder.
If part of the dividend paid by the foreign If, on the contrary, this shareholder is not
parent of this companyshould come back to otherwise taxable in Belgium, the tax due by
one or more Belgian shareholders, they him on this dividendwill correspond to the
would be subject to tax on this dividend prepayment and tax credit, without pay-
under theordinarysystemapplicableto inco- ment of any supplement or recovery of any
me of foregn origin, without any account surplus (Article 15o).
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OBER- UND UNTERGESELLSCHAFTEN
IM BELGISCHENSTEUERRECHT

I. ALLGEMEINE EINLEITENDE BEGRIFFE kann die Haftung fr die Kosten einer

Schwestergesellschaft bernehnen, die bei-
. Das belgische Steuersystemsieht - wie das spielsweise zu dem Zweck gegrndet wor-

der meisten brigen Staaten - eine progressi- den war, bestimnte Mrkte zu erforschen,
ve Steuer auf das gesamte Einkommen der Forschung zu betreiben, Nebenprodukte zu

natrlichenPersonen und eine proportionale verwerten, bestimmte Leistungen zu erbrin-
Steuer auf Gesellschafsgewinne(grundstz- gen usw. Die Gewinne knnen in Form von

lich 3000) vor. Es sieht weiterhin - und das Mieten, Lizenzgebhren, Darlehnszinsen
ist ungewhnlich - ene Sonderabgabe usw. bertragen werden. Umgekehrt kn-
aufdenberschunach Auflsungeiner Ge- nen die bertragungen arts vergnstigten
sellschaftvor, der verteiltwird, nachdem das Mieten oder Darlehen zu ermigten Zins-

gezeichnete Kapital an die Aktionre zu- stzenbestehen.
rckgezahltwurde. 3. Zweifellos sind Gewinne von Gesell-
Eine Erleichterung von der Doppelbesteue- schaften immer dazu bestimn,t, bertragen
rung der Gesellschaftsgewinne, die sich aus zu werden. Eine Gesellschaft existiert nur

der aufeinanderfolgendenBesteuerungdieser durch den Willen von natrlichen Personen
Gewinne mit Krperschaftsteuer und Ein- und zu dem Zwecke, ihnen Vorteile zukom-
kommensteuer natrlicher Personen ergibt, men zu lassen.
wird dadurch erreicht, da von letzterer ein Auerdem entstehen in der Geschftswelt

Steuerguthaben in Hhe von x5/7o der Gesellschafen von zunehmend vielfltigerer
Bruttodividendeabgezogenwerdenkann. Natur. Ursprnglich wurden sie gegrndet,
Die Doppelbesteuerung, die sich infolge um finanzielle Mttel zusammenzufassen. In
bertragung von Gewinnen in Form von manchen Fllen verfolgen sie dagegen den
Dividenden von einer Gesellschaft auf eine Zweck, diese Mittel zu trennen. Manche Ge-
andere ergibt, ist Gegenstand eines Abzuges sellschaften werden gegrndet, um eine

bei Einkommen von Einkommen, der rechtlicheTrennung zwischen Unternehmen
untendargestelltwerden soll. zu schaffen, die wirtschaftlichaneinanderge-
2. Vor dieser Beschreibung wird daran er- bunden sind. Bei kleinen Unternehmen ist

innert, da Dividenden nur eine der M- die Errichtung von Gesellschaften zu einer

glichkeiten sind, Gewinne von einer Gesell- Mglichkeit geworden, das private Verm-

schaft aufeineandere zu bertragen. gen vom Betriebsrisko fernzuhalten. Fr
Diese Art ist zweifellos die verbreitetste und nternationale Unternehmen erleichtert die
bekannteste. Es gibt jedoch noch andere Grndung spezialisierter Gesellschaften eine
Arten. Ihre Auswahl ist unbegrenzt: Eine Anpassungan Wirtschaftsrechtund Handels-
Gesellschaft kann ihre Erzeugnisse zu einem bruche der Lnder, in denen sie ttig sind.
eben die HerstellungskostendeckendenPreis In vielen anderen Fllen rdern sie entweder
an eine Schwestergesellschaftverkaufen, die die Arbeitsspezialisierungoder eine wirksa-
als Verkaufsvertretungarbeitet; ein Industrie- mere Kapitalverteilung. Ihre Grndung ist
unternehmen in der Form einer Gesellschaft jedoch imner auf de Vorteile ausgerichtet,
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de sie natrlichen Personen verschaffen Die Folge ist, da solche bertragungen
knnen. heimlich vorgenommenwerden. Die einzi-

Es ist natrlich, da sich aus dieser Lage her- gen Vorschriften, die sich auf sie beziehen,
aus Umstndeund Formen der bertragung haben den Sinn, die Befugnisse der Verwal-

ergeben,die sehr unterschiedlichsind. tung zu erweitern, um diese bertragungen
4. Das belgische Recht nimmt in Hinblick auszuschlieen.
aufdieseLageeineDoppelstellungein. Einer- Auerdem haben Gesetzgebung und Ver-

seits hlt es strikt an dem Prinzip fest, da die waltung verstndlicherweiseeine besondere

Rechtspersnlichkeit von Gesellschaften zu Wachsankeit bei bertragungender zwei-

respektieren ist, was gemeinsame Bilanzen ten Gruppe gezeigt, die auf iternatinaler
und die verschiedenen Formen von ber- Ebene vorgenommenwerden. Verschiedene
tragung mit Ausnahme der Dividendenaus- Vorschriften hemnen diese Geschfte in

schliet. Andererseits verneidet es weitge- einem solchenAusma,da sie in ihren Wir-
hend eine Doppelbesteuerung, die sich auf kungen der berfhrung steuerpfichtiger
Dividendenauswirkenkann. VermgenswerteinsAuslandgleichkommen.
Aufden ersten Blick scheint diese Zweiglei- 6. So gibt es fr jede der beiden Gruppen
sigkeit der Lsungen einen gewissen Wider- von bertragungen nicht nur ene unter-

spruch in der Haltung der belgischenSteuer- schiedliche gesetzlicheLsung, sondern auch

gesetzgebung zur Rechtsstellungder Gesell- ein sehr unterschedliches Gesetzgebungs-
schaften aufzudecken. Tatschlich ist der klima. Die Zahlung von Dividenden ist ein

Widerspruch jedoch nur scheinbar: die bekannter Vorgang. Sie bringt wenig Un-

Respektierungder Rechtspersnlichkeitvon erwartetes. Der gesetzliche Mechanismus st

Gesellschaften durch die belgische Gesetz- einfach, und die wirtschaflichen Auswir-

gebung ist vollkommen, vielleicht sogar kungen sind von ansehnlicher Bedeutung.
bertrieben. Diese Respektierung schliet Andererseits bieten unregelnige ber-

jedoch bestinmteManahmennicht aus, die tragungeneine Vielzahl von Umstnden. Sie

daraufgerichtetsind, die doppelteoder drei- entsprechen begrenzten Zielen, die nach
fache Besteuerung zu erleichtern, welche die auen hin wenig bekannt und anerkannt

Gesellschaftsgewinnetrifft. sind. Ihre Vielfaltigkeit erschwert die Schaf-
Andererseits behandelt die Steuergesetzge- fung eines Steuersystems, das aufsie im gan-

bung bertragungender zweiten Gruppe - zen anzuwendenwre.

d.h. in anderer Form als der von Dividenden Es bliebe jedoch zu wnschen, da der Ge-

nit gewissem Mitrauen. Kein Gesetz be- setzgeber sich mit der Gesamtheitdieser Pro--

fat sich mit ihnen. Keine Vorschrift nin- bleme ntensiver befat, ohne die Tr zur

dert bei ihnendie mehrfacheBelastungdurch Steuerumgehungzu ffien. Die Rechtsper-
nachfolgende Steuern. Im Gegenteil: Bei snlichkeitder Gesellschaftenist eineFiktion.

Aufdeckung durch die Verwaltung werden Es ist gefhrlich,sie fi steuerlichenDingen zu

die Steuerpflichtigen dadurch bestraft, da uersten Konsequenzen zu zwingen. Der

der bertragene Betrag bei der Empfnger- Gesetzgeber duldet sie, soweit es um Divi-

gesellschaft zum vollen Satz du versteuem dendengeht. Knnteer nicht aufdem Gebiet

ist, whrend die bertragende Gesellschaft des Steuerrechts auch gewisse andere Merk-

den gleichen Betrag ebenfalls versteuern male von Gesellschaftsgruppierungenaner-

nu, da er keine abzugsfhigeAusgabe dar- kennen
stellt. 7 Das Gesetz macht bisweilen gewisse Un-
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terschiedezwischenAktiengesellschaftenund erabzug zu unterziehen, wenn sie sie aus-

Personengesellschaften. schttete.
Die letzteren snd sehr zahlreich. Ihre Bedeu- Das n Belgien vor I962 geltende Recht ent-

tung auf internationalem Gebiete ist jedoch hielt keine spezielle Steuer auf Gesellschafts-
fast gleichnull. gewinne. Es beruhte aufdem Gedanken,da
Um eine berlastung dieser Arbeit zu ver- diese Gewinne ihre wirkliche Bestimnung
neiden, werden die Unterschiede daher erst dann erreichten, wenn sie an eine natr-

nicht behandelt. lichePerson gelangten.
Der Gesetzgeber im Jahre 1962 wollte das

II. ALLGEMEINE THEORIE DER Gleichgewicht der bestehenden wirtschaft-

ENDGLTIG BESTEUERTEN lichen Ordnung aufrechterhalten. Bei Ein-
EINKNFTE'* fhrung einer Krperschaftsteuerin das bel-

gische Steuerrecht ergriff er verschiedene
8. Gesetzestext Im belgischen Steuerrecht Manahmen,um die Last der Doppelbesteu-
wirddie Zahlungvon Dividendendurch eine erung zu erleichtern, die sich daraus fr Di-
Gesellschaft an eine andere Gesellschaft in videnden und Gewinnausschttungenergab.
ArtikelII des Einkommensteuergesetzesge- Natrliche Personen, denen die Ausscht-

regelt. Artikel III gestattet ihren Abzug von tungen zugute kamen, erhielten ein Steuer-

krperschaftsteuerpfichtgenGewinnen, so- guthaben, welches so berechnet wurde, da
weit sie darstellen: sie im Prinzip die halbe Krperschaftsteuer
5) Einknfte aus Aktien oder Kapitalan- abziehen konnten. Was Gesellschaften anbe-

lagen. . . . traf, so wurde ein Abzug in den oben ge-

2) den berschu, der n den in Artikel nanntenArtikel 1I vorgesehen.
558, I2o und I23 genannten Fllen erlangt 10. Allgemeiner Grundsatz - Dividenden

wurde, ber den Anlage- oder Anschaf- Grundgedanke dieses Systems ist, da der

fungswert von Gesellschafterrechtenan Ge- gleiche Gewinn nicht mehrmalshintereinan-
sellschaften, deren Vermgen ganz oder teil- der Krperschafsteuer tragen soll. Da der
weise verteiltworden ist. . . . Gewinn bereits bei der Gesellschaft versteu-

Die erste Gruppe bezieht sich im weiteren ert wurde, die de erste Dividende ausscht-
Sinne auf Dividenden (gleichgiiltig, ob sie tete, braucht die Gesellschaft, die die Divi-

belgischen oder auslndischen Ursprungs dende empfangen hat und sie weiter aus-

sind); die zweiteaufberschsseaus der Auf- schttet oder behlt, kein zweites Mal Kr-

lsung belgischerGesellschaften. perschaftsteuer zu zahlen oder einen Vor-
9. Entstehung Das oben genannte Gesetz auszahlungs-Abzug(prcomptemobilier )
stammt aus dem Jahre I962. Der Abzug, den vorzunehmen. Mit einem oft verwendeten
es vorsieht, war zu der Zeit jedoch nicht neu. Ausdruck ist die von der ersten Gesellschaft
Nach dem vorangehenden System unterla- ausgeschttete Dividende beim Durchlau-

gen die von einer Gesellschaft gezahlten Di- fen der zweiten Gesellschaft steuerbefreit,
videnden ener Steuer (taxe moblre), ehe sie den Aktionr erreicht, eine natrli-
die die Gesellschaft an der Quelle einbehielt, che Person, fr die sie Einkommen im wahr-
die jedoch eine Steuer auf das Einkommen sten Sinne des Wortesdarstellt.
des Aktionrs darstellte. Wurden dese Divi- 5I. berschisse aus Liquidation Hinsichtlich
denden an eine andere Gesellschaft gezahlt, des berschusses, den eine in Liquidation
so brauchte diese sie keinem emeuten Steu- befindliche Gesellschaft ausschttet, nach-
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dem sie den Aktionren das gezeichnete Ka- in der praktischen Anwendung einige Be-

pital zurckgezahlt hat, bringt das Gesetz sonderheitenaufzuweisen.
eine leicht abweichendeHaltung des Gesetz- Zunchst ist zu betonen, da das belgische
gebers zumAusdruck. Kecht - abweichend von dem anderer Ln-
Ein Urteil des obersten Revisionsgerichtsaus der - keine Mindestbeteiligung als Voraus-
der Zeit vor der Steuerreform I962 (Urteil setzung fr einen Dividendenabzug vor-

vom 20. Mrz I956) hatte betont, da diese sieht. Gleichgltig,ob die GesellschaftB nur

berschsse sich nicht mit dem Begriffdes eine einzige Aktie der Gesellschaft A besitzt,
Einkonmens decken. Im Gesetzentwurf oder ob ihr alle Aktien bis aufsechs gehren
wurde diese Auffassung bernommen, und (das belgische Recht verlangt mindestens 7
die berschsse wurden von der Einkom- Aktionre bei einer Aktiengesellschaft), ist

mensteuernatrlicherPersonenbefreit. de Dividende auf der gleichen Grundlage
Es wurde jedoch erwogen, da diese ber- und in gleichemUmfangabzugsfhig.
schsse enen latent zu besteuernden Posten Dies gilt auch fr berschsse aus Liquida-
darstellen, der sich auf das Einkommen be- tionen.

zieht. Dabei ist gleichgltig, ob die aufge- Andererseits ist der abzugsfhigeBetrag im-
lste Gesellschaftihre frherenReservenaus- mer etwas niedriger als die tatschlich ge-

schttet, oder ob sie an ihre Aktionre die zahlte Nettodvidende. Der von dieser Ver-

im Laufe der Liquidation erzielten ber- gnstigung ausgeschlossene Prozentsatz be-
schsse zahlt. Infolgedessenbelegtenan diese trgt 5% oder o% der Nettodividende,
berschsse mit einer besonderenAbgabe, d.h., der Abzug ist auf 90% oder 95% be-
die der Gesellschaft selbst auferlegt wurde. grenzt.
Dieses Verfahren enthalten die Artikel I I8ff I3. Die Grundlagen fr diese Begrenzung
des Einkommensteuergesetzes. liegen ebenfalls in der Zeit vor I96z. Die
Diese besondere Abgabe stellt eine Son- damals geltenden Gesetze hatten ebenfalls
dersteuer dar, die sich sowohl von der Kr- den Abzug von Einknften von Einknf-

perschaftsteuerals auchvon der Einkommen- ten durch drei Voraussetzungenbeschrnkt:
steuer des Aktionrs unterscheidet und de a) Die Aktien, auf die die bereits versteuer-

letztereersetzensoll. ten Dividenden gezahlt wurden, mute der
Die Logik des Systems verlangte, da auch Steuerpflichtigewhrend des ganzen betref-
diese berschsse von der Steuer befreit fenden Jalres in seinem Besitz gehabt haben.
werden, wenn der Aktionr eine andere Ge- Dadurch sollte eine knstliche Infiation von

sellschaft ist. Diese Regelung enthlt der abzugsfhigen Dividenden vermieden wer-

oben wiedergegebeneArtkel 11 I Absatz2,I. den, die sich durch den Kaufvon Aktien un-

Satz. Das ist auch der Grund dafr, da diese mittelbar vor Zahlung der Dividenden und

gesetzliche Vergnstigungauf belgische Ge- ihren Verkaufunmittelbar danach htte er-

sellschaften beschrnkt wurde. Artikel i 18ff gebenknnen.
knnten nnlich nicht auf auslndische Ge- b) Die Aktien muten aus eigenen Mitteln
sellschaftenangewendetwerden. und nicht mit geliehenen Geldern gekauft

worden sein. Wurden sie mit Fremdnitteln
III. BEGRENZUNG DES ABZUGS- erworben, so war die abzugsfhigeDividen-
FHIGEN BETRAGES de um den Betrag der Finanzierungskosten

zu verringern.
I2. Das vorstehendbeschriebene System hat c) Ein bestimmterAnteil an den allgemeinen
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Verwaltungskosten des Unternehmens war Fr die Feststellung,ob die Grenze von 50%
aufdieDividendenanzurechnen. berschrittenwurde, sind aktive und dauer-

Die Anwendung dieser Kegeln hatte, insbe- hafte Beteiligungen auer Ansatz zu lassen,
sondere hinsichtlich der Finanzierungskos- die wenigstens 75% des Stamnkapitals der

ten, zu zahlreichen Schwierigkeitengefhrt. die BeteiligungausgebendenGesellschaft be-

Der Gesetzgeber entschied sich deshalb da- tragen.
fr, das ganze System durch einen pauscha- I 5. Die Anwendung dieser Bestimmungen
len Abzug zu ersetzen. Bei Festsetzung dieser im Einzelfall kann anhand einiger Beispiele
Pauschale wurde bercksichtigt, da Fi- gezeigtwerden.

nanzierungskosten und Einkaufs- und Ver- A. Die Bilanz enthlt in den Aktiven einen

kaufgeschfte in erheblich grerem Um- Posten Aktien von 50 Millionen. Dividenden

fang bei vermgensverwaltenden Gesell- und berschsse aus einer Liquidation sind

schaften anfallen als bei Gesellschafen der zu 9500 abzugsfhig, wenn eine der folgen-
Industrie und des Handels. Der abzugsfhige den Voraussetzungenerfllt ist:

Anteil wurde daher fr Gesellschaften des a) Das Kapitalund de aufder Passivseiteder

ersten Typs auf9oo und fr solche des zwei- Bilanz erscheinenden Reserven bersteigen
ten Typs auf95o festgesetzt. Ioo Millionen. Die R.eserven mssen die

I4. Diese Vorschrift wurde in folgender buchmig nachgewiesenen berschsse,
Weise in Artikel I3 des Steuergesetzes nie- die Konten fr unvorhergesehene Ausga-
dergelegt: ben und vorgetragene Gewinne oder hn-

Die in Artikel II 1 Absatz Nr. I genannten lichePostenenthalten.
Einknfte werden bis zu 9500 der gezahlten b) Das Kapital allein (diesmal ohne die Re-

Nettobetrge als Teil der zu versteuernden serven), erhht entsprechenddem in Artikel

Gewinneangesehen.... I I9 genannten Neubewertungs-Koeffzien-
Die in Artikel III Absatz Nr. 2 genannten ten, bersteigtoo Millionen.
berschssewerden bis zu 95o ihres Wertes Dies ist beispielsweise dann der Fall, wenn

als Teil der zu versteuemdenGewinne ange-

sehen.
I. Als Hinweis: Die Koeffzienten sind zur Zeit

2. Der in Absatz I genannte Verhlmissatz wie folgt festgesetzt:
von 9500 verringert sich jedoch auf 90o bei Anzuwendender
einem Unternehmen, dessen Besitz an Ak- Jahr Koeffizient

tien und sonstigenBeteiligtngeneinen Wert

von melar als 5000 entwederseines eingezahl- i918 und frher ...................... I6,33
I9I9................................ I I,49

ten, nicht zurckgezahlten und mglicher- I920 6,15................................

weise gem Artikel I 19 neu bewerteten I921 ................................ 6,30

Stammkapitals hat, oder seines eingezahlten 1922................................ 6,43

und nicht zurckgezahlten Stammkaptals 1923 . 4,37

plus versteuerter Reserven und buchmig 1924................................ 3,89
................................

nachgewiesener berschsse. Der Wert des
I925 4,02

I926................................ 2,72

Besitzes an Aktien und sonstigenBeteiligun- I927 bis I934 einschl. ............. 2,35

gen und das Stamrnkaptalsowie der Ansatz I935 .............................. I,86

der Reserven und berschsse sind auf den 1936bis 1943 einschl................... I,70

Bilanzstichtag der die Beteiligungen besit-
1944bis I948 einschl.. ................. I,I4
1949................................ I,Io

zenden Gesellschaftzu errechnen. 1950 und spter .... ............. I,-
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das Kapital 40 Millionen betrgt aber im stellung des Anlegendenfr eine gewisseZeit

Jahre I930 gezeichnetwurde: Der anzuwen- andauern soll. Eine Mindestzeit ist jedoch
dende Koeffizient betrgt 2,35, das neu be- nicht festgesetzt.
wertete Kapital 94 Millionen, also mehr als Das Gesetz bezieht sich auf eine gewerbli-
die Hlfte von oo Millionen. Dieser Be- che Ttigkeit, die durch eine berwiegende
rechnung darfnur solches Kapital zugrunde- Beteiligungausgebtwird. Dieser Satz, der
gelegt werden, das von auen zugefhrt im Laufe des Gesetzgebungsverfahrensver-

worden war, d.h., es drfen darin keine auf wendet wurde, bezeichnet sowohl die Situa-
das Kapital bertragenenR.eserven oder An- tion, von der man ausging, als auch den
lagen der Industrieenthaltensein. Grund fr die Schaffung einer begnstigen-
B. Die Bilanz enthlt in den Aktiven einen den Ausnahmeregelung.
Anlageposten von 75 Millionen, unterteilt
wie folgt: IV. BERECHNUNG DES ABZUGES

25 Millionen Aktien einer oder mehrerer-

Gesellschaften, an denen eine aktive nnd I7. Das technischeVerfahrenbei der Veran-
dauerhafte Beteiligung von ber 75% lagung zur Krperschaftsteuerunterscheidet
besteht, zwischenvier Gruppen:

-5o Millionen Aktien anderer Gesellschaf- a) nicht ausgeschtteteGewinne;
ten. b) tatschlichentstandeneKosten, die steuer-

Dividenden und berschsse aus einer Li- lich nicht als abzugsfhig anerkannt und
quidation sind zu 9500 abzugsfhig, wenn daher dem ermittelten Gewinn hinzuge-
eine der vorhergehend beschriebenen Vor- rechnetwerden;
aussetzungen in Hinblick auf den zweiten c) Vergtungen an Direktoren, R.evisoren
Teil des Anlagepostensverliegt. Mit anderen und hnliche Personen, soweit sie der
Worten: Es gengt auch hier wieder, wenn Krperschaftsteuer unterliegen. (Diese
entwederKapitalplus Reservenoder das neu Gruppe wird hufig als Tantiemenbe-
bewertete Kapital IOO Millionen bersteigt. zeichnet. Dieser Ausdruck ist jedoch nur

Die Dividenden und berschsse aus einer annhernd richtig und kann nur mit Ein-
Liquidationsind zu 9000 abzugsfhig, wenn schrnkungengebrauchtwerden);
keine der beschriebenenVoraussetzungener- d) ausgeschtteteGewinneund Dividenden.
flltwird. 18. Es ist wichtig zu wissen, gegen welchen
I6. Die Worte aktive und dauerhafte Be- dieser Posten der gem Artikel III vorge-
teiligung im letzten Unterabsatz von Arti- sehene Abzug endgltig besteuerter Ein-
kel II3 beziehen sich auf Beteiligungen an knfte vorzunehmen ist. Gewisse Posten

neuerdings so genannten Untergesellschaf- knnen durch andere Ausnahmeregelungen
ten. Diese Beteiligungen sind aktiv , begnstigt werden, und der Krperschaft-
wenn sich die Obergesellschaft nicht allein steuersatz kann folglich bei gleicher Unter-
darauf beschrnkt, ihre fnanziellen Inte- teilung geringfgigeAbweichungenaufwei-
ressenwahrzunehnen,sondem wenh sie sich sen.

auch an deren Geschfsfhrung beteiligt, Der Gesetzgeber hat insoweit Vorsorge ge-
z.B. dadurch, da sie durch einige ihrer Di- troffen, ndem er bestimmte, da der Abzug
rektoren im Vorstand der Untergesellschaft in dieser Reihenfolge vorgenommen wird:
vertreten ist. Die Beteiligungwrd als dau- I. von Dividenden; 2. von nicht abzugsf-
erhaft angesehen, wenn sie nach der Vor- higen Kosten; 3. von Tantiemen und 4. von
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nicht ausgeschttetenGewinen.Jede Grup- -Eine Gesellschaft (Industrieunter-
pe wirdnur insoweit in Betrachtgezogen, als nehnen) hat Gewinne erzielt von

aus der Verrechnungmit der vorangehenden beispielsweise.................... Ioo

Gruppe ein berschu geblieben ist (Artikel - Aufdiese Gewinnezahlt sieKrper-
I 1 I,2 Einkonnensteuergesetz). schafsteuer. Der Grundtarif be-

Eine hnliche Regelunggilt fr den Fall, da trgt 300, unterliegt jedoch be-
Dividenden aus Keservenfr vorangehende stimnten Zuschlgen oder zustz-

Jahre gezahlt werden. Die Dividenden wer- lichenAbzgenfr die Gemeinden. -30

den in erster Linie mit den Reserven ver- -Es verbleiben fr Ausschttung -
rechnet, die aus den betreffendenDividenden (im Prinzip) .................... 70

gebildet worden sind (endgltig besteuerte - Die Ausschttung dieses Saldo als

Einknfte). Dagegen werden Abzge von Dividende unterlegt einem Vor-

Reserven, die fr andere Zwecke gebildet auszahlungsabzugvon 20o ....... I4

wurden, nur insoweit vorgenommen, als
noch Betrge zur Verfgung stehen, und Saldo ........................... 56
zwar gegen Reserven, die anderswoher
stammen. Angenommen, dieser Gewinn wird an eine

Es braucht nicht erw}nt zu werden, da die andere Gesellschaft - eine Holdinggesell-
Anwendung dieser Vorschrften notwendi- schaft - ausgeschttet.
gerweise eine kontenmigeDarstellung der Diese Gesellschaft, de eine Netto-

Reserven voraussetzt, clie den Ursprung der dividende von 56 erhlt, kann die
verschiedenen Betrge aufzeigt, aus denen Divdende von ihrem Gewinn bis zu

sich die Reserven zusammensetzen. Dies ist 900 absetzen d.h.................. 50,4

Gegenstand von Vorschriften, die zu sehr ins (es machtkeinen Unterschied,ob diese
einzelne gehen, um hier wiedergegeben zu endgltig besteuerten Einknfte
werden. aus Dividenden oder Liquidations-
Es ist jedoch zu beachten,da de beschriebe- berschssenbestehen).
nen Regelungen fr den Steuerzahler gn- - Sie schttet den gleichen Betrag an

stig sind, denn endgltig besteuerte Einknf- ihre Aktionreaus.

te sind nicht nur von Krperschaftsteuerbe- - Der Aktionr, eine natrliche Per-

freit, sondern auch von einem Steuerabzug son, die eine Nettodvidendevon . 50,4

bei ihrerAusschttung. erhlt,
mu persnlicleEinkonmensteuer-

V. VERFAHREN DER PRAKTISCHEN auf diesen Betrag zahlen, erhht
ANWENDUNG um den Vorauszahl,ngsabzug

(2Oo), nmlich ................. I2,6

I9. Anwendungsfall I - Dividenden - und um das Steuerguthaben, das
und Liquidationsberschsse gesetzlich auf I5/7o der Bruttodi-

belgischer Gesellschaften flieen vidende fstgelegt is (also 15/70 x

einer anderen belgischen Gesell- 63) ........................... 13,5
schaft zu - Er hat daher persnliche Einkom- -

In vereinfachter Form kann die praktische mensteuerzu zahlenauf.......... 76,5
Anwendung der oben beschriebenen Rege-
lungen folgendermaen dargestellt werden: Von der so berechneten Steuer wird jedoch
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erstens das Steuerguthaben abgezogen (ein dann - nach Verringerung um den Vor

berschu daraus ist nicht rckzahlbar) und auszahlungsabzug- in die endgltigver-

zweitens der Vorauszahlungsabzug (ein steuertenEinknfe eingeschlossen.Diese
berschudaraus ist rckzahlbar). sind gem Artikel II3 (oben Abschnitt
Dieser berblick, der den Steuerfachleuten I4) aufgo% oder 95o0 des Betrageszu ver-

in Belgien gelufig ist, erleichtert die Be- mindern;
schreibungvon Anwendungsfllen,in denen - danach werden die auslndischenDividen-
Auslandsbeziehungeneine Rollespielen. den zu gleicher Zeit und auf die gleiche
20. Anwendungsfall II: Dividenden Weise wie Dividenden belgischen Ur-
und berschsse stammen von sprungs frei von einem Vorauszahlungs-
einer auslndischen Gesellschaft abzug den Aktionrenausgezahlt.
Die folgende Beschreibung bercksichtigt Der Aktionr zahlt persnlich Einkommen-
nicht die Abweichungen, die sich aus zwei- steuer aufdie so erhaltene Dividende, wobei
seitigen Abkommen zur Vermeidung von der Vorauszahlungsabzugund das Steuergut-
Doppelbesteuerungergeben. Es wird nur das haben in gleicher Weise wie bei belgischen
allgemeine Recht zu auslndischenEinknf- Dividenden seinem Einkommen hinzu ge-
ten behandelt. rechnetwerden.
Der Gewinn aus auslndischen Gesellschaf- Bei dieser Gelegenheit ist die Grozgigkeit
ten, der einer belgischen Gesellschaft (im des belgischen Rechts zu beachten, die in

vorliegendenhypothetischenFall einer Hol- diesem Fall zum Ausdruck kommt. Das

dinggesellschaft) zufiet, wird zunchst in Steuersystem gestattet dem Aktionr die
seinem Ursprungsland entsprechend den Anrechnung und mglicherweise sogar Er-

dortigenGesetzenbesteuert. stattung einer Steuer, die dem Fiskus niemals
2I. Im belgischen Steuerrecht besteht - so- zugeflossenist.
weit es auf solche Gewinnezur Anwendung 22. Anwendungsfall III: Die Divi-
kommt - ein Unterschied zwischen Divi- dende fliet einer auslndischen
denden und Liquidationsberschssen. Die Gesellschaft zu, die in Belgien eine
letzteren unterliegen,wenn sie aus dem Aus- Betriebsttte besitzt
land stammen,nicht Artikel I I8 des Gesetzes In diesem hypothetischen Fall werden die
und damit auch nicht dem oben (Abschnitt Einknfte zunchst von der belgischen Be-

8) wiedergegebenen Artikel II Absatz 1. triebsttte eider auslndischenGesellschaf in
Sie unterliegen nach den allgemeinen Be- Empfang genommen. (Befindet sich keine

stimmungen daher der belgischen Krper- Betriebsttte in Belgien, so unterlegt deser
schaftsteuer. Andererseits ergab sich, da Fall nicht dem belgischen Steuerrecht, und
Artikeli keine solche Unterscheidungbei die Manahmen unserer Gesetzgebung zur

Dividenden vornimmt. Das Verfahren der Vermeidung von Doppelbesteuerung kn-

praktischen Anwendung verluft daher wie nen nicht zur Anwendungkommen.)
folgt: Die Gewinne, die eine solche Betriebsttte in

die belgische Gesellschaft,die die Dividen- Belgien erzielt, unterliegender Einkonmen--

den erhlt, mu insoweit einen Voraus- steuer der beschrnktSteuerpflichtigen,wenn

zahlungsabzug,vermindert auf I0%, zah- sie in Belgien erworben oder entgegenge-
len (Artikel 88 des kniglichen Erlasses nommen werden (Artikel I40,2,2). Dies ist

vom 4. Mrz I965); notwendigerweise dann der Fall, wenn sie

-die auslndische Nettodividende wird aus belgischen Gesellschaften stammen, in
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Belgien entgegengenonmenwerden oder in der zweiten Gesellschaft an Aktionre ge-
den Konten der betreffenden belgischen Be- zahlt, die nicht in Belgienansssigsind.
triebstttegefhrtwerden. Hierbei ist das steuerliche Verfahren uerst
Die belgische Betriebsttte unterliegt auch einfach.
mit ilren gesamten Einknfen der Steuer Die Dividenden ausschttende Gesellschaft

(hauptschlicher Satz 35%), wobei die ver- braucht nicht die Identitt des Empfngers
schiedenenfr Krperschaftsteuergeltenden festzustellen. In den meisten Fllen knnte
Vorschriften zu beachten sind (Artikel I42). sie keine Informationendarber erhalten, da
Dazu gehrt insbesondere die Anwendung die Aktien auf den Inhaber lauten. Folglich
von Artikel III und der Abzug von end- zallt sie ihre Dividenden, die aus endgltig
gltig besteuertenEinknften. besteuerten Einknfen stammen, frei von

23 Die belgische Betriebsttte zahlt jedoch dem Vorauszahlungsabzug nach den Vor-

keine Dividenden. Sie bertrgt die Gewin- schriften und dem Umfang wie oben be-
ne als solche auf das auslndische Unterneh- schrieben.
men, von dem sie abhngig st. Dieses Un- Diese Dividenden, de keiner tatschlichen
ternehmenschttetDvidendenaus. Besteuerung in der zweiten Stufe unterlegen
Die Einknfeknnen daher zweifellosnicht haben, laufen jedoch parallel zu dem Recht
als durchlaufender Posten bei der belgi- auf Anrechnung fr Vorauszahlugsabz-
schen Betriebsttte mit der Folge angesehen ge und zu dem Steuerguthaben nach den
werden, da die endgltigeVeranlagungfr Vorschriftendes allgemeinen Rechts. Nichts
del nachfolgendenEmpfnger gilt. Die von ist in den Vorschriften fr die hier interes-

der belgischenBetriebsttteaufdie gesanten sierendenFlle anders geregelt.
Einknfte gezahlten Steuern, bei denen die Wenn folglich der Aktionr in Belgien der

genannten Abzge bercksichtigt wurden, Einkommensteuer der beschrnkt Steuer-

bilden den Schlupunktfr die Anwendung pflchtigen unterliegt, und zwar auf der
des belgischenSteuerrechts. Grundlage der gesamten Einknfte (z.B.,
Kommt ein Teil der Dividenden,de die aus- wenn er in Belgien ansssig ist oder eine be-
lndische Obergesellschafi ausschttet, zu rufliche Unternehmung betreibt), wird er

einem oder mehrerenbelgischenAktionren auf seine gesamten Einknfte zu enem pro-

zurck, so unterliegen diese der Steuer auf gressiven Satz fr natrliche Personen be-
Dividenden nach den allgemeinenVorschrif- steuert. Er kann jedoch von seiner Steuer den

ten, die fr Einknfte auslndischen Ur- gleichen Vorauszahlungsabzugund das gle-
sprungs gelten. Dabei wirdaueracht gelas- che Steuerguthabenabziehenwie ein ansssi-

sen, da die ausgeschtteten Einknfte teil- ger Aktionr.
weise belgischenUrsprungssind Wird der Aktionr dagegen im brigen in

24 Anwendungsfall IV: Der end- Belgienncht besteuert, so entspricht die von

gltige Empfnger (eine natrliche ihna fr diese Dividende geschuldete Steuer

Person) ist nicht in Belgien ansssig dem Vorauszahlungsabzugund dem Steuer-

Letzter Fall: Die Dividenden oder Lquida- guthaben. Zuschlge sind nicht zu zahlen,
tionsberschsse,die gem dem in Anwen- und ein berschukann nicht erstattet wer-

dungsfall I und II beschriebenen Verfahren den (Artikel 15o).
abzugshig sind, werden anschlieend von
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JOSEPH BUBLOT*:

LES MESURES UNILATERALES DESTINEES A EVITER

LA DOUBLE IMPOSITION DES REVENUS EN BELGIQUE

Comme dans la plupart des pays conomi- ner d'abord qu'elles s'appliquent de piein
quement dvelopps, la lgislation belge re- droit, sans que soit exige une quelconque
lative aux impts sur les revenus est base rciprocit de la part de l'Etat tranger d'o
sur le principe de la territorialit, appliqu proviennent les revenus bnficianten Belgi-
dans ses deux aspects classiques: la territoria- que des mesuresd'attnuation.
lit des personnes, suivant laquelle les rsi- Traditionnellement,la Belgique a remdi
dents (personnes domicilies dans le pays) la double mposition internationale suivant

sont mposs sur l'ensemble de leurs revenus une mthode forfitaire, en accordant ses

qu'elle qu'en soit la source, et la territoralit rsidents des rductions d'mpt en ce qui
des revenus, en vertu de laquelle tous les concerne leurs revenus trangers. Dj avant

revenus recueillis dans le pays, mme par des l'instauration des impts sur les revenus, la

non-rsidents,sont frappspar l'mpt. lgislation de I9o6 sur le droit de patente

L'applicationde ce principe sur le plan mon- rduisait ce droit au quart du montant nor-

dial contient le germe des doubles imposi- mal en ce qui concerne les entreprisesexploi-
tions internationales, puisque les revenus re- tes l'tranger par des rsidents belges. Ce

cueillis dans un pays par une personne domi- systme de rductions forfaitairesat trans-

cile dans un autre pays seront normalement pos dans la loi de I9I9 instaurant les mpts
assujettis l'iniptdans les deux Etats. sur les revenus et il at reprs, avec d'mpor-
L'intensifcation des changes commerciaux tants amnagements dans la loi de rforme

et des mouvements d'investissements nter- fiscale du 20 novembreI962.
nationauxa amen la Belgique, commed'ail-
leurs beaucoup d'Etats trangers, prendre * Directeur au Ministre des Finances, Bruxel-

ds le dbut du 2ome sicle, des mesures
les, Professeur l'Ecole suprieure des sciences
fiscales, Bruxelles.

unilatrales en vue d'attnuer les effets de la
I. Article I4I C.I.R. (Code des impts sur les re-

double impositioninternationale. revenus):
Dans deux cas, les mesures d'attnuation Dans les revenus viss l'article I40, Ier, ne

concernentdes revenus recueillsen Belgique sont pas compris:

par des entreprises de non-rsidents: bn- .....

5 sous condition de rciprocit, les bnfices
fices de la navigation maritime ou arienne qu'une entreprise trangre non vise l'article
en trafic nternational - bnfices obtenus I4o, z, 3 o, b, retire en Belgique,soit d'oprations
l'intervention d'un simple collecteur de traites l'intervention d'un reprsentant qui se

conmandes. borne y recueillir les ordres de la clientle et

Mais les dispositions de loin les plus impor-
les lui transmettresans l'engager, soit de l'exploi-
tation de navires ou d'aronefs dont elle est

tantes se rapportentaux revenus trangers re- propritaire ou affrteur et qu font escale en

cueillis par des rsidents belges, c'est--dire Belgique pour y charge r ou y dcharger des

par des personnes physiques ou par des soci- marchandisesou des passagers.

ts ayant leur domicile fiscal en Belgique. La Note: L'article I4o, 2,3 ', b, vise les assureurs

trangersqui recueillenthabituellementen Belgi-
prsente tude portera essentiellementsur ces

que des contratsautres que des contrats de rassu-

dispositions,au sujet desquelles il faut soulig- rance.
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Les mesures actuellement en vgueur en minstrateurs et commissaires de socts

Belgiquesont de trois ordres: par actions -les profits des professionslib-

application de taux rduits la moiti rales, chargesou offices).-

(Impt des personnes physiques) ou au Pour les revenus immobiliers, aucune condi-

quart (Impt de socits), en ce qui con- tion particulire n'est exige: il suffit que les
cerne les revenus inmobiliers d'origine revenus soient d'origine trangre, c'est--

trangre ainsi que les revenus profession- dire qu'ils se rapportent des biens immobi-
nels raliss et imposs l'tranger; liers sis l'tranger.
imputation de la quotit forfaitaire d'im- Par contre, pour les revenus projssionnels, la-

pt tranger, fxe I5% des revenus im- loi exige une doublecondition:

posables, en ce qui conceme les dividendes - les revenus doivent tre raliss l'tranger
recueillispar des personnes physiques et les (voir ci-aprs)
intrts ou redevances industrielles re- - ils doivent avoir t imposs l'tranger:
cueillis par des personnes physiques ou par suivant la jurisprudence administrative,
des socits; cette conditon est considrecomme rem-

assujettssement au seul prcompte mobi- plie si les revenus ont subi rgulirementla-

lier de Io% des dividendes trangers re- charge fiscale du pays d'origine, mme s'il
cueillis par des socits rsidentesde la Bel- s'agit de taxation forfaitaire ou indirecte,
gique. ou encore si les bnfices sont ndubitable-

Avant d'analyser chacune de ces mesures, il ment d'origine trangre (par exemple
mporte de noter que, d'une manire gn- bnfices raliss dans un tablissement

rale, les revenus d'originetrangre recueillis stable tranger).
par des rsidents belges ne sont imposables
qu' raison de leur montant diminu de Notionde bnficesraliss l'tran-

l'impt tranger, lequel constitue donc une ger D:

charge dductibleen vue de la dtermination La loi ne contient pas de rgles prcises .cet

du revenu passiblede l'mpt belge. gard, mais la jurisprudence adninistrative
retient des critresanalogues ceux qui pr-

I. - APPLICATIONDE TAUXRDUITSD'IM- valent lorsqu'il s'agit de dfinir les revenus

PT DES PERSONNES PHYSIQUES (I/2) OU

D'IMPT DES SOCITS (I/4)

L'mptdes personnesphysiquesest rduit de 2. Article 88, C.I.tL. - Est rduite de moiti, la

partie de l'impt qui correspond proportionnel-
moiti2 et l'mpt des socits est rduit au lement:

quart de son montant normal, en tant que i aux revenus de proprits foncires sises

ces impts s'appliquent: l'tranger;
aux revenus immobiliers d'origine tran- z aux revenus professionnelsviss l'article 20

-

qui ont t raliss et imposs l'tranger,
gre; l'exclusion des revenus et produits de capitaux et

aux revenus professionnels raliss et im- biens mobiliers, lorsque avoirs investis- ces sont

poss l'tranger (par revenus profession- dans un tablissementdont le contribuabledispo-
nels, on entend: les bnfices d'exploita- se en Belgique.
tions industrielles, commerciales ou agri- 3. Article I28, C.I.R. - Est rduite au quart la

partie de l'impt qui correspondproportionnel-
coles - les rmunratins et salaires - les lement d'origine trangre vissauxrevenus

tantimes, jetons de prsence, etc, des ad- l'article 88, I
o

et 2:.
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d'origine belge, imposables dans le chef de partie de l'actifde cet tablissement; il en est

contribuablesnon-rsidents. de mme des plus-values obtenues l'occa-

Il faut donc dstinguer suivant les diverses sion de la cession desdites valeurs ainsi in-

catgoriesde revenus professionnels. vesties.

Pour les rmunrations
' ' des appoints et salaris, Constituent galement des d'originerevenus

le critre dterninantest le lieu d'exerciccde trangre:
l'activit (qui est galement retenu dans les - les profits recueillis l'occasion de la ces-

conventions prventives de la double inipo- sion d'un sige ou tablissement tranger
sition: cfr article I5, I, dela conventionmo- (mme si cette cession est ngocie et rali-

dle O.C.D.E.).Les rnunrationssont donc se en Belgique);
considres comme des revenus d'origine - la plus-value obtenue par une entreprise

trangre lorsque le bnficiaire exerce son l'occasion de la vente d'un immeublesitu

activit l'tranger,mmc si les revenus sont l'tranger;
prs en charge par une entreprise belge. - les revenus provenant de la vente ou de la

La source des tantimes, jetons de prsence, et locationde terrainssitus l'tranger.
rtributions similaires des administrateurs et Sont, par contre, considrs comme revenus

conmissairesde socits par actions, est con- d'origine belge les revenus d'oprations trai-

sidre comme se trouvant dans l'Etat du tes directement au sige social belge ou de

sige social de la socitqui les alloue. biens et valeurs investis dans un sge belge.
Quant aux proits des professions librales, Ainsi, les revenus de valeurs mobilires

charges ou offices, ils sont d'originetrangre trangres investies au sige social belge,
lorsqu'ils sont recueillis l'interventiond'un c'est--dire faisant partie du capital d'exploi-
tablissement (bureau, cabinet de consulta- tation de ce sige, constituent des revenus

tion, etc.) situ l'tranger; mais d'une ma- professionnelsbelges, taxables en principe au

nre plus gnrale, eu gard la dfinition taux plein (sous rserve d'application ven-

donneaux revenussimilairesd'originebelge tuelle des mesures dcrites sub 2 et 3 Ci-

imposablesdans le chefde contribuablesnon- aprs).
rsidents, on devrait galement considrer Constituent galement des revenus profes-
ces profits comme des revenus trangers s'ils sionnelsd'originebelge:
se rapportent une activit exerce ndubta- - les profits de spculations sur portefuille
blement l'tranger par les intresss et s'ils de valeurs trangres dtenues au sige
ontt imposs l'tranger. belge d'uneentreprise;
Reste la catgore la plus importante, celle - les bnfices raliss sur la vente l'tran-

des bndices industriels, commerciauxou agrico-
les.
Ces bnficessont incontestablementd'origi-
ne trangre lorsqu'ilssont recueillispar l'en- 4 Article 40, C.I.R.

tremise d'un tablissementstable l'tranger 2- sont comprisdan5 ces revenus:

.........

ou d'un agent tabli l'tranger et ayant ca- 30 les bnfices ou profits produits l'interven-

pacit pour engager l'entreprisebelge. tion d'tablissementsbeiges viss au 3, ainsi que

Sont de mme consdrs comme revenus ceux rsultant, mme sans l'intervention de tels

professionnels trangers les revenus de va-
tablissements:

leurs mobilires trangres investies dans un
...........

c) de l'activit exerce en Belgique par les bn-

tablissement tranger, c'est--dire fisant ciaires de profitsvss l'article zo, 3 %
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ger, d'actions ou de parts de socits tant que possible au contribuable le bn-
trangresinvestiesau sige belge; fice de la convention prventive de la
les profits obtenus par une socit belge en double imposition).

-

rachetant au dessous du pair, des obliga-
tions mises l'tranger; Extension de la notion de revenus
les bnfices tirs d'oprations de rassu- trangers dans le cas des 'associs de

-

rance, lesquelles se traitent habituellement socits de personnes.
par le sige social des compagnies. Bien que les socits belges de personnes'a

Rgles gouvernant la compensaton des bn- jouissent de la personnalit juridique, le
ces et despertes: systme de taxation qui leur est appliqu
Les entreprisespeuvent donc avoir des bn- postule une certaine confusion entre l'tre
fices imposables au taux plein (origine belge) juridiqueet les associs.
des bnfices taxables au taux rduit Ainsi, les revenus allous aux associs actifs
(origine dans des pays trangers avec lesquels en rmunration de l'activit dploye dans
la Belgiquen'a pas de conventionprventive l'entreprise ne sont pas compris dans la base
de la double imposition) et des bnfices de l'mpt des socits mais sont imposables
exonrs par convention. Il tait donc n- comme bnfices dans le chefdes associs; au
cessaire de rglementer la compensaton des surplus, ces bnfices sont considrs, au
bnfices et des pertes lorsque les rsultats point de vue fiscal, comme ayant la meme

A

sont positifs dans certains pays et ngatis origine gographique que les bnfices so-
dans d'autres. ciaux au moyen desquels ils sont attribus; il
A cet gard, il y a lieu d'effectuer successive- en rsulte que dans le cas d'une socit de
ment les oprationssuivantes: personnesbelge ayant un tablissementstable
-au sein de chacune des trois catgories l'tranger, d'o elle tire par exemple un

(Belgique- pays trangers sans convention tiers de ses bnfices, les revenus attribus
pays trangers avec convention): amal- un associ actifexerant son activit exclusi-

-

gamer les bnfices et les pertes des divers vement au sige social belge sont, pour un

pays appartenant cette catgorie; tiers, considrs comme des revenus raliss
s'il y a lieu, compenserentre eux les bn- et mposs l'tranger et sont taxs au taux

-

fices et les pertes des deux catgories de rduit dans le chefde cet associ; l'imposition
pays trangers (avec conventionet sans au taux rduit fait place l'exonrationlors-
convention); que l'tablissement stable tranger est situ

- s'il y a des benfices trangers des deux dans un pays avec lequellaBelgiquea conclu
catgories (avec convention et sans une convention prventive de la double im-
convention) sur lesquels des pertes belges position.
sont imputer: compenser ces pertes par Si la socit belge a opt pour l'assujettisse-
priorit avec les bnfices des pays tran- ment de ses bnfices l'mpt des personnes
gers sansD convention (afin de laisser au- physiques (auquel cas l'intgralit des bn-

fices sociaux, distribus ou nn distribus est

mpose dans le chefdes associs), le taux r-
4a. Sont traites fiscalement comme socits de duit d'impt (ou l'exorationen cas d'exi-personnes, les socits en nom collectif, les soci-

stence d'une convention de double imposi-ts en commanditesimple, les socits de person-
nes responsabilit limite et les socits coop tion) s'appliquenonpas seulementaux rmu-
ratives. nrations de l'activit des associs actifs, mais
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l'intgralit des bnfices sociaux prove- ger est subordonne la condition que les

nant de l'tranger et qui sont distribus un revenus aientt soumis l'tranger un im-

ttre quelconque ou attribuables aux associs pt sur le revenu analogue aux mpts bel-

tant actifs que non actifs. Dans ce cas, les as- ges.

socis sont, tous gards, iniposs comne En ce qui concerne les dividendes et revenus

s'ils exploitaient personnellenent une entre- de capitaux investis, cette condition est con-

prisel'tranger. sdre d'office comme remplie, tant donn

que dans tous les pays les dividendes distri-

2.-IMPUTATION DE LA QUOTIT FOR- bus par des socts rsidentes sont normale-

FAITAIRE D'IMPT TRANGER5 ment imposs, soit comme tels, soit comme

partie du bnficesocial.

Il s'agit d'une hnputation d'impt tranger Quant aux intrts et redevances ndustriel-

sur l'impt belge, nas le taux de cette in- les, ils ne donnent lieu mputation que s'ils

putation est forfaitaire: quel quc soit le taux ont t effectivement imposs l'tranger,
de l'mpt tranger, l'iniputation gale I5% soit nominativement, soit par voie de rete-

du revenu tranger conpris dans le revenu. nue la source; cette condition est considre

mposable du contribuable beige; comme le comme remple lorsque l'mpt tranger est

revenu tranger n'est imposable qu' con- pris en charge par le dbiteur des revenus.

currence du niontant diminu de l'impt Pour le surplus, la preuve de l'mpositiondoit

tranger, c'est donc sur ce montant ainsi di- tre apportecommesuit:

minu que se calcule la quotit forfaitaire - pour les intrts de crancesnominativeset

d'impt tranger. les redevances industrielles, il appartientau

Cette imputation est accordeen ce qui con- bnficiaire des revenus de prouver que

cerne:
ceux-ci ont t effectivement moss

les intrts et les redevances ndustrielles l'tranger;-

(royalties pour concession de brevets, - pour les ntrts d'obligations et autres ti-

procds et frmules secrets, marques de

fabrique, etc), recueillis tant par des per-
5. Art. 187, C.I.R. - Pour ce qui concerne les

sonnesphysiquesque par des socits; revenuset produits de capitauxet biens mobiliers

les dividendes et revenus de capitaux in- les divers viss l'article 67, 4' 6o,- et revenus

vestis recueillispar des personnesphysiques qui ontt soumis l'tranger un impt analo-

(les revenus de l'espce obtenus par des so- gue l'impt des personnes physiques, l'inpt
des socits ou l'impt des non-rsidents, l'im-

cits suivent le rgime dcrit sub 3 Ci-
pt est outre diminud'une quotit forfaitaire

aprs).
en

cet impt tranger.
Ce rgime ne s'applique que lorsque les va- Art. i95, C.I.tL. - La quotit forfaitaire d'impt

leurs mobilires ou autres biens productifs tranger dductible en vertu de l'art. 187 est

des revenus en question sont investis au sige fxe xS/o du montant des revenus recueillis,
avantdductiondu prcomptemobilier.

social (belge) ou dans un tablissementbelge Art. I96, C.I.R. Aucunedductionn'est opre-

de l'entreprise; lorsque lesdits biens et va- au titre d'impttrangeren raison:

leurs sont investis dans un tablissement sta- x des revenus et produits provenant d'lments

ble tranger, les revenus suivent le rgime investis dans un tablissementdont le bnficiaire

dcrt sub I ci-avant. dispose l'tranger;
2 des revenus d'actions ou parts ou de capitaux

Condition de taxation l'tranger: l'imputa- investis dduits des bnfices imposables par ap-

tion de la Quotit forfaitaire d'mpt tran- plicationde l'article 11 I.
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tres au porteur, ily a lieu d'avoirgardaux compte mobilier au taux rduit de Io%,
indications portes par la Banque sur le alors que le taux normal de prcompte mo-
bordereau d'encaissement des coupons; bilier est de 20o. Le prcompteest retenupar
l'administration des contributions directes la banque ou autre intermdiaire beige qui ,

publie galement, l'usage de ses services, intervient dans le paiement des revenus; lors-
la liste des principales obligations trang- que les revenus sont encaisss directement
res circulant en Belgique, liste qui ndique l'tranger, le prcompte est enrl en mme
Si les intrts ontt ou non imposs dans temps que l'impt des socits affrent aux
le pays de leur source. autresbnficessociaux'.

Le montant net (c'est--direaprs dduction
3. -- RGIMEAPPLICABLEAUXDIVIDENDES du prcompte mobilier) des dividendes et
ET REVENUS DE CAPITAUX INVESTISSa revenus de capitaux investis trangers consti-
D'ORIGINE ETRANGRE RECUEILLIS PAR tue, au mme titre que les revenus similaires
DES SOCITS RSIDENTES DE LA BELGI- d'origine belge, des revenus dfinitivement
QUE taxs en ce sens que ce montant net est d-
Les socits belges recueillant des dividendes duit d'abord des bnficespassibles en princi-
ou revenus de capitaux investis d'origine pe de l'mpt des socits8 et ensuite, (en vue

trangre sont, de ce chef passibles du pr- de la fxation de la base imposable au pr-

5a. Dans la terminologie fiscale belge, les reve- l'art, i i, 3 et 4o, ou qui en sont dbiteurs;
nus de capitaux investis constituent la rmunra- 4' les socits, tablissements,organismes et per-tion du capital alloue leurs associs, actifs ou nnes viss aux I 3 qui prcdent, en ce qui
non acti, par les socits autres que par actions, concerne les revenus viss aux art. I I, 5

o
et 6o, I2,

dsignes habituellementsous le vocable de so- Ier, 3 et I5, alina 2;
cits de personnes. 5' les bnficiaires des revenus deduits des bn-
6. Art. 88; A.R. d'excution du C.I.IL. - Le fices de la priodeimposableen vertu de l'art, IiI
prcompte mobilier est peru au taux de IO p.C. lorsque ceux qui les paient ou en sont dbiteurs
sur les revenus d'actions ou parts ou de capitaux ne sont pas tablisen Belgique.investis dont le dbiteur est une socit, associa- 8. Art. I I I, C.I.R. - Ier. Des bnfices impo-tion, tablissement ou organisme qui n'a pas en sables sont dduits, dans la mesure o ils s'y re-
Belgique son sige social, son principal tablisse- trouvent:
ment ou son sige de direction ou d'administra- Io Les revenus d'actions ou parts ou de capitauxtion et dont le bnficiaire est identifi comne investis, y comprisceux qui sont viss aux art I2,tant une socit, association, tablissement ou Ier, 3 o, et I5, al. 2

organisme soumis l'impt des socits confor- ...........

mmentaux articles 98 Io2 du Code des impt Art. II3, C.I.R.- Ier. Lesrevenusviss aux rt.
sur les revenus. I I I, Ier, Io, et I I2, sont censs se retrouverdans
Cette renonciationreste sans effet en ce qui con- les bnfices imposables concurrence de 95%
cerne les revenus viss l'alina Ier qui sont en- des montantsnets encaisss, ventuellenentdimi-
caisss au profit d'un fonds commun de place- nus, lorsqu'il s'agit de revenus viss l'art, II2,
ment belge ou qui sont compris dans les revenus des intrts bonifis au vendeur en cas d'acquisi-de certificats de fonds communs de placement tion des titres productifs pendant la priode im-
trangers. posable.
7. Art. I64 C.I.R. - Sont redevables du pr- ...........

comptemobilier: 2. Toutefois, la quotit de 95% prvue au Ier
........... est ramene 90% pour les entreprisesqui dtien-
3* les socits, tablissements, banquiers, notai- nent des participationsdont la valeur d'investisse-
res, agents de change, receveursde rentes, grants ment excde 50Oo, soit du capital social relle-
d'affaires et autres qui paient les revenus spcifis ment libr restant rembourser,ventuellement
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compte mobilier) des dividendes distribus fonds communs de placement belges, ains
par la socit bnficiaire ses propres ac- que les socits belges de personnesayantopt
tionnaires. pour rassujettissement de leurs bnfices
Le montant net des revenus dfinitivement l'impt des personnes physiques dans le chef
taxs correspond 90 ou 95o des revenus de leurs associs. Dans ce dernier cas, le rgi-
effectivenent recueillis, aprs dducton du me dcritci-avant ne trouve pas s'appliquer,
prcompte mobilier; (le solde (Io ou 500) nais les dividendes trangers, aprs avoirt
est considr forfaitairement comne absor- soumis la retenuedu prcomptenobilerde
bparleschargesfinancireset frais d'admini- 20o s'ils sont encaisss en Belgque, sont im-
stration grevant les revenus dfinitivement poss dans le chef des associs comme s'ils
taxs). Dans la plupart des cas, le coefficient avaient t recueillis personnellement par
multiplicateur est 95o; il n'est que de 90o ceux-ci (taxationl'imptdes personnesphy-
lorsque la valeur d'acquisition des actions ou siques au taux normal, avec imputation du
parts produisant lesdits revenus dpasse la prcomptemobilier ventuel et de la quotit
moiti de l'avoir social de la socit bnfi- forfaitaire d'impt tranger: cfr point 2 ci-
ciaire, lequel avoir social est dtermin sui- avant).
vant l'une ou l'autre des deux formules, c'est- Par ailleurs, aux termes de l'article I64,
-dire en fit la plus avantageusepour le con- C.I.R., les socts belges ne sont personnel-
tribuable (mais cette fin, les actions ou parts lenent assujetties au prcompte mobilier sur

reprsentant une partcipation d'au noins leurs dividendes trangers encaisss directe-
7500 au capital de la soctmettricene sont ment l'tranger, que dans la mesure o ces

pas prises en considration). revenus ont t dduts des bnfices de la
Suivant l'article 88 des arrts royaux d'ex- priode nposable conformment l'article
cution du C.I.R., le taux rduit de 10o ne III C.I.R.. Ds lors, si le nontant net

s'applique que lorsque les dividendes tran- (c'est--dire 90 ou 9500) des dividendes
gers sont recueillis par une socit belge sou- trangers encaisss directenent l'tranger
mise l'impt des socits, ce qui exclut les dpasse les bnfices imposables en principe

sur lesquels ce montant net est imputable au

titre de revenu dfmitivement tax, lerevaloris conformment l'article I 19, soit du
capital social rellernent libr restant rem- prcomptenobilier de Io/o ne doit tre en-

bourser, augment des rserves taxes et des plus- rl que sur un chiffe de divdendequi, mul-
values comptabilises. La valeur des participa- tipli par le coefficient de 90 ou 95/0, cor-
tions et le montant du capital social, des rserves respond desdts bnfices (ou,au montant enet des plus-values sont envisager la date de
clture du bilan de la socit dtentrice des par- d'autres termes, sur un montant gal
ticipations. 100 IOO
Pour dterminer si la limite de 50o est dpasse, _- ou -- des bnfices sociaux imposa-il n'est pas tenu compte des participations actives

90 95
et permanentes qui reprsentent au moins 75o bles princpe).du capital social de la socitmettrice. en

9. Art. I69, C.I.R. - Le prcomptemobilier n'est Ainsi donc, les dividendes et revenus de ca-

pas d sur la partie des revenus d'actions ou parts pitaux investis trangers, qui ont subi le pr-
ou de capitauxinvestis..... :

compte mobilier de Io% en raison d leur
...........

encaissement, chappent ensuite a toute2 qui correspondau montant dduit, par appli-
cation de l'art. 1 I I, desditsbnficesdistribus; taxation dans le chefde la soctbnficiaire;
........... ils peuvent aussi, concurrence du nme
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montantnet, tre redistribu5aux actionnai- au Trsor belge, ni sous une forme, ni sous

res de la socit bnficiaire salis donner une autre.

ouverture une nouvelle perception de pr- Des consquences aussi inattenduesn'ont pas

comptemobilier. t recherches par le lgislateur. En ralit,
L'exemption d'impt des socits corres- le rgine dcrit ci-avant s'explique essen-

pond, dans une certaine mesure, au rgime tiellement par des corsidrations d'ordre

des socits mres et filiales (encore appel historique et politique. Alors que la loi de

privilgeholding) en vigueur dans certains rforme fiscale du 20 novembre I962 a ren-

Etats trangers. Mais le rgime belge est plus plac les inpts cdulaires par des impts
favorablenon seulement en ce tant qu'il s'ap- synthtiques sur le revenu des socits et sur

plique de plein droit aux dividendes tirs de le revenu des personnes physiques, on a sim-

socits trangres,nais aussi parce que, con- plement transpos dans le nouveau rgime le

trairement la rgle qui prvaut habituelle- mode de taxation qui s'appliquaitauparavant
ment l'etranger,il n'exigeaucun tauxnini- aux dividendes trangers encaisss par des

mum de participation, en sorte que mme socits.

des dividendesd'actions isoles bnficientde Dans la plilosoplie du systme belge actuel,
l'exemption. o le prconpte mobilier a essentellement,
Un autre aspect extrmement favorable du comme son nom l'indique d'ailleurs, le ca-

systme belge rside dans le fait que la per- ractre d'une retenue la source ou d'un

ception d'un prcompte mobilier de Ioo paiement valoir, il ne devrait tre peru que

lors de l'encaissement des dividendes tran- sur les dividendes attribus des personnes

gers par une socit dispense celle-ci de rete- physiques puisque les dividendes, belges ou

nir 2000 la redistributionde ces dividendes, trangers, recueillis par des socits belges
alors que l'actionnaire de la socit belge sont exonrs dans leur chef. Mais l'anomy-
garde le bnfice itgral des inputations mat attach la grande majorit des actions

et remboursementshabituels; moyennant la de socits belges n'est pas fait pour faciliter

seule percept:ion du prcompte mobilier de l'adoptiond'unesolution rat:ionnelle.

IoO, l'actionnaire verra mputer successive- Quoi qu'il en soit, la question devra tre

ment sur son imptpersonnel: rexamine dans un avenir assez rapproch,
a) le crdit d'impt, gal I5/85 du dividen- d'autantqu'unprojetde directive laborpar

de imposable,qui vise remdier la double la Commission des Communauts euro-

impositionconomiquedes dividendes (alors pennes vise l'abolitionde toute retenuela

qu'en l'espce, les dividendes n'ont pas t source sur les dividendes que des socits r-

effectivementsoumis l'impt des socits); sidentes d'un Etat membre tirent de leurs

b) le prcompte mobler de 2000 (alors que filiales tabliesdans un autre Etat.

les dividendes n'ont subi en ralit qu'un
prcomptede Io/o lors de l'encaissementpar Conclusion
la socit). De par son caractre forfaitaire, le rgime
Comme le prcomptemobilier est ventuel- dcrit ci-avant prsente l'avantage de la

lement remboursable(la diffrencedu crdit sinplicit. En effet, les rductions de taux et

d'impt, qui est simplement imputable) l'ac- imputationspeuvent souvent tre appliques
tionnaire de la socit belge ayant un taux sans avoir rechercher le rgime concret au-

d'impt personnel peu lev obtiendra donc quel les revenus ontt soumis dans l'Etat de

la resttuton d'un mpt qui n'a past vers leur source; de plus, le taux ou le montant de
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l'impt tranger ne doit pas tre pris en con- peru charge de la socit en raison de l'en-
sidration; ce qui importe, et dans certains caissement des dividendes trangers, l appa-
cas seulement; c'est de savoir si le revenu rait en ralt comme une pr-taxationdes
tranger a ou nont impos dans l'Etat d'o dividendes qui seront redistrbus par cette
il provient. En raison de l'interprtationlarge socit ses actionnaires, et comne cette
donne aux textes lgaux par l'administra- perception libre l'actionnaire de la retenue

tion, il apporte - tout au moins pour les du prcompte mobilier de 20o qui devrat
bnfices d'tablissements stables et les divi- autrement tre opre, tout en lui laissant le
dendes de partcipations- une solution auto- bnfice de l'imputation et du rembourse-
matique au problmedu crdit d'impt fictif ment ventuel de ces 20o, on peut parler ici
(tax sparing ou matching credit) en ce d'une sorte d'impt ngatif, phnomne
sens que les tax rduits d'impts sont appli- qui ne se rencontregure dals les lgislations
qus mme s les bnfices ou les dividendes fiscales modernes...
n'ont past efectivementinposs l'tran- En ce qui concerne les mesures dcrites sub. I

ger (par exemple, lorsqu'ils y ont bnfici et 2 ci-avant, on doit constater que leur effi-
d'une exemption temporaire tendant en- cacit varie en fonction des taux d'inpts en

courager les investissements).Contrairement vigueurdans les pays trangersd'o provien-
au systme classique du crdit d'hnpt, les nent les revenus. S ces mesuresont contribu
dispositions en vigueur en Belgique n'abou- puissamment encouragerles investissements
tissent donc pas ce que le Trsor belge re- belges dans des pays trangers, et notanment

prenne au contrbuable belge les avantages des pays en voie de dveloppeneut, o la
qui lui ontt accords dans le pays tranger charge fiscale directe est modre, elles ne

o l a effectuun investissement. rendient que partiellement la double im-
Sur le plan de l'efficacit, on est amen dis- position lorsque, conme c'est le cas depuis
tinguer. On peut tout d'abord affirmer sans plusieurs dcades, les taux d'impts trangers
conteste que le mode d'mposition des divi- tendent se rapprocher des taux beiges, si-
dendes trangers recueillis par des socits non les dpasser. C'est pourquoice systme
belges (cfr point 3 ci-avant)n'engendreaucu- ne doit tre considr que comme un pre-
ne double imposition;en effet, ces dividendes mier pas vers la solution du problme de la
sont, concurrence de leur montant net, double imposition internationale, lequel ne

exempts purement et simplement d'inpt peut tre rgl de manire vraiment effcace
des socits dans le chefde la socit bnfi- que par la conclusion de conventions inter-
ciaire; quant au prcompte mobilier de Io% nationalesappropries.
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UNILATERALMEASURESDESIGNEDTO AVOID

DOUBLE TAXATION OF INCOMES IN BELGIUM

As is the casein thenajorityofecononically mitigatingmeasuresin Belgium.
developed countries, Belgian income tax Traditionally,. Belgium remedied interna-

legislation is based on tlie principle of tional double taxation by using a fxed-rate

territoriality, applied in its two traditional method, granting its residents tax reduction

aspects: personal territoriality, according to on their income from abroad. Even before

which residents (persons domiciled in the the creation ofincome tax, the I9o6 laws on

country) are taxed on their overall income, the droit de patente (trading licence fee)
whatever the source; and ncome ' erritoriali- reduced the latter to one-quarter of the

ty, whereby all income acquired in the normal rate in the case ofenterprisesoperated
country,evenby non-residents,is taxed. abroad by Belgian residents. This system of

The applicationof tlis principleon a world- fixed-rate reductions was incorporated into

wide scale may well give rise to internatio- the law of 19I9 which introduced ncome

nal double taxation, since incomes acquired tax and it was adopted with certain major
in a country by a person doniciled in modifcations in the tax reorganization law

another country will normally be liable in of20 NovenberI962.
both the countriesconcerned. The in force in Belgiumare of- measuresnow

Since the starr of the twentieth century, three types:

Belgium and many other states have been - the applicationofrates reduced to one-half

prompted, as a result of the vast increase in (personal tax) or to one-quarter (company
international trade and investment move- tax),nthecaseofincomefromimmovable

ments, to introduce unilateral measures with property arising abroad and also occupa-

the aim of mitigating the effects of inter- tional income acquiredand taxed abroad;
national double taxation.
In two cases the mitigating measures concern L Artcle I4I of the C.I.tk. (Income Tax Code):
income acquired in Belgiun by non- In the incomes referred to in Article 140, Section

resident-owned enterprises: a) profits from I, the followingare not included:

air and shipping lines operating inter-
66

nationally; and b) profits obtained through Sub-sec. 5 subject to reciprocity, profits derived
in Belgium by a foreign enterprise not referred

an agent simplycollectingorders. to in Article I40, Sec. 2, Sub-sec. 3, b, either from

But by far the most mportant provisions operations performed through the agency of a

relate to income from abroad acquired by representative who is restricted to collecting

Belgian residents, i.e., by individuals or by orders from customers in Belgium and passing
them on to the enterprise without binding the

companies having their tax domicile in latter, or from the operation of ships and aircraft
Belgium. The present study deals mainly owned or chartered by the enterprise and calling
with these particular provisions, concerning at Belgian ports or airports to ship or unship
which it should first be emphasizedthat they merchandise or to embark or disernbark pas-

apply de jure, no reciprocity of any kind sengers.
Note: Article I40, Sec. 2, Sub-sec. 3, b, refers to

being required on the part of the foreign foreign insurers who regularly obtain contracts

state where the income arises subject to in Belgiumother than reinsurancecontracts.
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the deduction of a standard proportion of other hand, the law requires fulfilment of a-

foreign tax, fixed at 15% of taxable in- double conditibn:

come, on dividends acquired by natural - the income must be acquired abroad (see
persons and interest or industrial royalties below);
acquired by natural persons or by com- - t nust have been taxed abroad; in ad-

panies; ministrative jurisprudence this condition

foreign dividends accruing to companies s consdered as fulfilled if (a) the income-

resident in Belgium are liable only to the has been duly subject to the appropriate
Io% levy on income froni personal taxes in the country of origin, including
property. any fxed-rate or indirect taxes, or (b) the

Before an analysis is made of each of these profits are unquestionably of foreign
measures it should be noted that, generally origin (e.g. profits acquired in a permanent

speaking, incomeabroad accruing to Belgian establishmentabroad).
residents is taxable only as to the amount

remaining after the deductionofforeign tax, The concept of profits acquired
which is thus a deductible expense for the abroad:

purposes ofdeterminng the income liable to The law does not contain any precise rules in

Belgian tax. this respect but administrative jurisprudence
adopts criteria similar to those applicable,

I.-THE APPLICATION OF REDUCED when it is necessary, to define income of

RATES FOR PERSONAL TAX (50'0) OR Belgian origin assessable in respect of non-

COMPANY TAX (25O/o) resident taxpayers.
It s therefre necessary to make certain

Personal tax is reduced to one-half2 and distinctionsbased on the various categoriesof

company tax is reduced to one-quarterofthe occupationalincome.

normal rate3 in so far as these taxes are For reniunerations of salary-.or wage-earners,

appliedto: the determining criterion is the place in

income from immovable property arising which the activity is carried on (which is also-

abroad; applied in conventions for the avoidance of

occupational income acquired and taxed double taxation: cf Article I 5, Sec. 1, ofthe-

abroad (by occupational income is meant:

profits from industrial, commercial or
2. Artide 88, C.I.IL.-A reduction to one-half

agricultural enterprises; salaries, wages, shall be applied to that part of the tax which
etc.; profts quotas, attendance fees, etc., of correspondsproportionallyto:

directors and auditors of 46socits par I) income from real estate situate abroad;
actions (joint stock companies);profits of 2) occupational income of the type referred to

the liberal professions or other occupa-
in Article 20 which has been acquired and
taxed abroad, excluding income and yield

tions). from capital and real estate, when such assets

In the case of ncomeflom imnovable property, are depositd in an establishment which the

no special condition is required; all that is taxpayerpossesses in Belgium. .

necessary is that the income is of foreign 3-Article I28, C.I.R.-A reduction to one-

origin, i.e., that it relates to inmovable quarter shall be applied to that part of the tax

which corresponds proportionally to the incom
propertysituateabroad. of foreign origin referred to in Article 88, Sub-
In the case of occupational income, on the SCCS. I and 2.
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OECD model convention). The remunera- if this transfer is negotiatedand effected in
tions are therefore considered as incomeof Belgium);
foreign origin when the beneficiary carries - the capital gain acquired by an enterprise
on his activity abroad, even if the income is on the sale ofpremisessituateabroad;
borneby a Belgianenterprise. - the incomearising from the sale or renting
The sourceofproftsquotas, attendance ees and oflandsituateabroad.
similar payments received by directors and On the otler hand, income is considered as

1 auditors ofsocitspar actions is consider- of Belgian origin if it derives from (a)
ed as.being the state in which the registered operationsperformeddirectlyat the register-
ofice of the companygranting them is situa- ed office in Belgium or (b) from assets and
te. securities deposited with a Belgian establish-
As regardsprofits of the liberal professions and ment.

other occupations, these are of foreignorigin Income from foreign transferable securities
when they are acquired through the agency deposited with the Belgian registered office,
of an establishment (office, consultancy i.e., forming part of the working capital of
bureau, etc.) situate abroad; but more that office, thus constitutes Belgian occu-

generally, having regard to the definition of pational income, in principle taxable at the
similar income of Belgian origin which is full rate (subject to tle possible applicationof
assessable in respect of non-resident tax- the measures described under Points I and 2

payers4, t:hese profits should also be consider- below).
ed as foreign income if they relate to an The following also constitute occupational
activity which is unquestionably carried on inconeofBelgianorigin:
abroad by the persons concernedand if they - profits from speculative transactions in
have been taxedabroad. investments in securities held at the
There remains the most important category, enterprise's principal place of business in
that of industrial, commercial or agricutural Belgium;
profits. - profts realizedon the sale abroad ofshares
These profits are indisputably of foreign in foreign companies deposited with the
origin when they are acquired through the Belgianoffice;
agency ofa permanentestablishmentabroad - profits obtained by a Belgian company
or by an agent operating abroad who has the from the repurchasebelow par of debent-
capacity legally to bind the Belgian etter- ures issuedabroad;
prise. - profits accruing from reinsurance opera-
Likewise considered as occupational income
from abroad is income from foreign trans-

ferable securties deposited with an establish- 4. Article i40, C.I.R.

ment abroad, i.e., forming part of the assets
Sec. 2-includedin such income are:

of this establishment; the same applies to Sub-sec.
......

3 -profits of whatever nature accruing
capital gains obtained on the transfer of through the agency of Belgian establishnentsof
securitiesofthis type. the type referred to in Sec. 3, and those accruing
The following also constitute income of even without the agency ofsuch establishments:

foreignorigin:
.....

c) from the activity carriedon in Belgiumby the
profits on the transfer ofa registeredoffce beneficiaries ofprofits of the type referred to in

-

or establishment in another country (even Article 20, Sub-sec. 34.

386 Bulletin Vol. xxlv,
July, August, September

no. 7-8-9, I97o
juillet, aot, septembre



JOSEPH BUBLOT

tions which are regularlyperformedby the legal entity and the partlers.

companies'registeredoffice. Thus the income granted to active partners

Regulations governing the compensation of as remuneration for activity pursued in the

profitsand losses: enterprise is not included in the basis of

Companies can thus have profits which are assessment for corporate tax but is assessed as

taxable at the full rate (of Belgian origin), profits in respect of the partners; further-

profits taxable at a reduced rate (originating more, these profits are considered for tax

il foreign countries with which Belgiumhas purposes as having the same geographical
no double taxation convention) and profits origin as the corporate profits from which

exempted by tle terms of an agreement. It they are allotted. This means that in the case

has thus been necessary to make regulations of a Belgian socit de personnes with a

concerning the compensation of profits and permanentestablishmentabroad, fron which
losses when the results show a profit in it derives, for instance, one-third of its

certaincountries and a loss in others. profits, the income allotted to an active

In ths respect it is necessary to carry out the partnercarryingon his activityexclusivelyat

following operations in the order shown: the Belgian registered office is as to one-

in each of the three categories (Belgium; third deemed income acquired and taxed-

foreign countries not bound by a conven- abroad and is assessed at the reduced rate in

tion; foreign countries so bound) to respect of the partner. Reduced-ratetaxation

amalgamate the profits and losses in is replaced by exemption when the perma-

respect of the various countries belonging nent establishment abroad is situate in a

to this category; country with which Belgium has signed a

if necessary, to make a compensation fr double taxation convention.-

the profits and losses for the two categories If the Belgian company has opted to have its

of foreign countries (those bound by profits liable to personal tax (in which case

conventionand those not so bound); the whole of the corporate profits, whether
-if there are foreign-earned profits in distributed or undistributed, is taxed in

respect of both categories (convention respect of the partners), the reduced rate of

and non-convention) against which tax (or exemption if a double taxation con-

Belgian losses are to be offset, to give vention exists) applies not only to remunera-

priority to compensating such losses with tions for the active partners' activities but to

profits earned in foreign countries bound the whole of the company's foreign-earned
by convention (so that the taxpayer can profits which are distributed under any head
derive as much benefit as possible from the whatsoever or are allocatable to both active

double taxationconvention). and sleeping partners. In this case the partners
are taxed in every respect as if they were

Extension of the concept of foreign personallyoperatingan enterpriseabroad.
income in the case of partners in a

socit de personnes (association 4a. For tax purposes the following various types
of persons). of partnership are treated in the same way as

Although the Belgian socits de person- socitsde personnes:
nes a enjoy legal personality, the taxation

- socitsen nomcollectif
socitsen commanditesimple-

system which is applied to them invites a _socitsde personnes responsabilitlimite
certain amount of confusion between the - socitscoopratives.
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2.- CREDIT OF THE FIXED PROPORTION In the case ofinterestand industrial royalties,
OF FOREIGN TAX5 the credit is granted only if they have

actually been taxed abroad, either in respect
This is a foreign tax credit against Belgian of a given person or by deduction at source;

tax, but the rate of this credit is a fixed one; this condition is deemed to be fulfilled when
whatever the rate offoreign tax, the credit is the foreign tax is assumed by the debtor of
equal to I5% of the income from abroad the income. For the rest, proof of taxation
included in the taxable incomeoftheBelgian must be suppliedas follows:
taxpayer. Since the income from abroad is - as regards interest from registered claims
taxable only as to the amount remaining and industrial royalties, it is the respon-
after deduction of foreign tax, the fxed sibilityof the beneficiaryof the income to

proportion is thus calculated on the reduced prove t:hat such ncome has been duly
figure. taxedabroad;
This credit is granted in the case ofi - as regards nterest from bonds and other
-interest and industrial royalties (from bearer securities, attention must be paid to

concessionson patents, secret processes and the particulars shown by t:he Bank on the
formulas, trade-marks, etc.) accruing to coupon collection schedule; the direct tax

naturalpersons and to companies; authorities also publish, for their own

-dividends and income from invested departments' use, a list of the main foreign
capital accruing to naturalpersons (income bonds in circulation in Belgium, which
of this type obtained by companies being shows whether or not the interest has been
subject to the system described in Point 3 taxed in its countryoforigin.
below).

This systm does not apply when the trans-

ferable securities or other assets from which
the income in question is derivedare deposit-
ed with the (Belgian) registeredoffice or with
a Belgian establishment of the enterprise; Art. 187, C.I.R..-Withregard the income
when the said assets or securitiesare deposited 5. to

and ield from capital and personal property and
with a permanent establishnent abroad, the the various types ofinconerefrred to in Art. 67,
income is subject tothe system described in Sub-secs. 4-6, which have been subjected abroad

Point I above. to a tax similar to personal tax, corporate tax or

Condition applying in the case of taxation non-residents' tax, the tax is further reducedby a

fixedproportionofthis foreign tax.
abroad. The credit ofthe fixed proportionof Art. I95, C.I.IL.-The standard proportion of
foreign tax is conditional upont the income's foreign tax deductible pursuant to Art. 187 is

having been subjected to ncome tax similar fixed at I5% of the amount of the income in

to Belgian taxes. questionbefore deductionofthe advance levy on

With regard to dividends and income from personalproperty.
Art. 196, C.I.R.-No deductionis effected under

invested capital, this condition.is automatic- the head of foreign tax in respect of:
ally deemed to be fulflled, in view of the -I) income and proceeds arising from in-

fact thatinevery countrydividendsdistribut- vestnents in an establishment owned by the

ed by resident companies are normally beneficiaryabroad;
b) income from slares or from invested-

taxed,eitheras such or as part ofthecorporate capital deducted from the taxable profits in
profits. pursuanceofArt. II I.
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3.-SYSTEM APPLYING TO DIVIDBNDS ncome; when the income is directly collec-

AND INCOMEFROM INVESTEDCAPITALa tedabroad,theadvance levy is recordedatthe

OF FOREIGN ORIGIN ACCRUTNG TO same time as the corporate tax in respect of

COMPANIES RESIDENT IN BELGIUM. other corporateprofits'.
The net amount (i.e., after deduction of the

Belgian companies in receipt ofdividendsor advance levy on personal property) of the

income from invested capital of foreign dividends and income from capital invested

origin are liable in respect thereof to the abroad consttutes, under the same head as

advance levy on personal income at a similar income of Belgian origin, actually
reduced rate of Io%6, the normal rate ofthis taxed income in the sense that this net

advance levy being 2000. The advance levy is amount is first deducted from the profits
withheld by the bank or other Belgian liable in principle to corporate taxs and

intermediary involved in the payment of thereafter (for the purpose of fxing the basis

5a. In Belgian tax terminology the income from Sub-sec. 5-the beneficiaries of the income

invested capital comprises the return on capital deducted from the profits for the tax period in

granted to their partners, active or sleeping, by accordancewith Art.III when the persons who

companies other than socits par actions, pay such income or who are liable to pay such

usually described as socits de personnes incomeare not operatingin Belgium.
(associationsofpersons). 8. Art. III, C.I.tL.-Sec. I. Taxable profits are

6. Art. 88; Royal Decree implementing the deducted to the extent that they incorporate:
C.I.R..-Theadvance levy on personal property Sub-sec. I -Income from shares or from invested

is charged at the rate of Io% on the income from capital including that referred to in Arts. I2, SeC.

shares or invested capital where the debtor is a x, Sub--sec. 3 and I 5, Para. 2.

company, association, establishmentor body not ......

having its registeredoffice,main establishmentor Art. I i3, C.I.R., Sec. x-Income of the type

principal place of managementor administration referredto in Arts. I I I, SeC. I, Sub-sec. I and I I 2

in Belgium and the beneficiary of which is are deemed to be includedin taxableprofits in the

identified as being a company, association, proportion of 9500 of the net amount collected
establishment or body liable to corporate tax and possibly reduced, in the case ofincome ofthe
under Arts. 98-Io2ofthe C.I.R. type referred to in Art. I xz, by the interest

This waiver does not operate in the case of n- allowed to the seller in the event ofdividend- or

come of the type referred to in Para. I which is interest-bearing securities being acquired during
collected on behalf of a Belgian common in- the tax period.
vestment fund or which is includedin the income ......

from certificates of foreign common investment Sec. 2-The proportion of 9500 referred to in

funds. Sec. I is nevertheless reduced to 900/0 in the case

7. Art. 64, C.I.R.-The following are liable to ofenterpriseswith holdings, the investmentvalue

advance levy on personal property: of which exceeds 5000, either in the paid-up
...... registered capital still to be repaid and possibly
Sub--sec. 3-companies, establishments, bankers, revalued in accordance wth Art. I I9 or in the

notaries public, stock- and sharebrokers, persons paid-up registered capital still to be repaid plus
receiving life annuities, managers and other the taxed reserves and the capital gains duly
persons paying income of the type specifed in entered in the books. The value of the holdings
Art. I x, Sub-secs.3 and 4, orwho are liable to pay and the amount of the registered capital, reserves

such incomes; and capital gains are to be taken as at the date of

Sub-sec. 4-companies, establishments, bodes making up the balance sheet of the company
and persons referredto in Sub-secs. I-3preceding, holding the participations.
in respect of incomes of the type referred to in For the purposes of determining whether the

Arts. I I, Sub-secs. 5 and 6, I2, Sec. x, Sub-sec. 3 5000 limit is exceeded, no account is taken of the

and I 5, para. 2; active and permanent participations representing
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for the advance levy on personal property), Furthermore, under the terms of Art. I64,
from the dividends distributed by the C.I.R.., Belgian companies are personally
beneficiary company to its own share- liable to the advance levy on personal
holders.9 property in respect of foreign dividends
The net amount of the income actually taxed directly collected abroad only to the extent

is equivalent to 90% or 95o of the effecti- that such income has been deductedfrom the
vely acquired income, after deductionofthe profits for the tax period in accordancewith
advance levy on personal property (the Art.III of the C.I.R. Consequently, if the
balance-ro% or 5%-being considered on net amount (i.e., 90% or 9500) ofthe foreign
a fixed-rate basis as being absorbed by the dividends directly collected abroad exceeds
fmancialcharges and administrationexpenses the profits taxable in principle against which
encumbering the income actually taxed). In this net amount can be offset under the head
t:he najority of cases the multiplying of ncome finally taxed, the IO% advance
coefficient is 95%; it is 90% only when the levy on personal property must be charged
purchase value of the shares producing the only against a dividend figure which, when
ncome in question exceeds one-halfof the multiplied by the 90% or 95% coefficient,
assets of the beneficiary company, such corresponds to the amount of the said profits
assets being determined according to one or (or, in other words, against an amount equal
other ofofthe two formulas, i.e., whichever, to Ioo/90 or Ioo/95 of the corporate profits
in fact, is more advantageous to the tax- whichare taxable in principle).
payer (but, for this purpose, the shares Thus dividends and ncome from capital
representing a participation of not less than invested abroad, which have been subjected
75o in the capital of the issuing company to the Ioo advance levy on personalproper-
are not taken into consideration). ty on account of their being collected, then
Under Art. 88 of the Koyal Decrees im- escape any taxation in respect of the bene-
plementing the C.I.R.., the reduced rate of ficiary company; they can also, up to the
Io% applies onlywhen the foreigndividends same net amount, be redistributed to the
accrue to a Belgian company liable to shareholders in the beneficiary company
corporate tax, which excludes Belgian without attracting any further advance levy
comnoninvestmentfunds, as well as Belgian on personalproperty.
socitsde personneshaving opted to have Exemption from corporate tax is to a certain
their profits subject to personal tax in respect degree in line with the system applying to

of their partners. In this last-named case, the parent and subsidiary companies (also called
treatment described above does not apply, holding company privilege) in force in
but foreign dividends, after deduction from
them of the 20% advance levy on personal
propertyif they are collected in Belgium, are

at least 7500 ofthe registeredcapitalofthe issuing
taxed in respect ofthe partners as if they had company.

9. Art. I69, C.I.R.-The advance levy on perso-been acquired personally by the latter nal property is not due in respect of that part of
(taxation at the normal rate fr natural the income from shares or investedcapital, . . .:

personswithcreditingoftheadvanclevyon .....

personal property, if due, and of the fixed Sub-sec. 2 which corresponds to the amount

deducted, pursuant to Art. I I I, from the said
proportion of foreign tax: cf Point 2 distributedprofits;
above). .....
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some foreign countries. The Belgian system, political considerations. When the tax

however, is more favourable, not only in reorganization law of 20 November I962
that it applies de jure to dividends derived replaced schedule taxes with mpts syn-
from foreign companies, but also because, thtiques (artificial taxes) on corporate and

contrary to the rule which normallyoperates personal income, the tax method which had

abroad, it does not require any minmum previously applied to dividends collected by
participation rate, so that even dividends companies on securities held abroad was

from single shareholdings benefit from simply incorporatedin the new system.
exemption. With the philosophy of the present Belgian
Another extremely favourable aspect of the system as it is, i.e., one in which the advance

Belgian system lies in the fact that the charg- levy on personal property (as the name

ng of a Ioo advance levy on personal suggests) is basically a type of deduction at

property when the foreign dividends are source or payment on account, this advance
encashed by a company exempts the latter levy should be charged only on dividends
from withholding 2000 in respect of the due to natural persons, since dividends,
redistributionof these dividends, so that the whether Belgian or foreign, collected by
shareholder in the Belgian company enjoys Belgian companies are exempt where the
the full benefit of the normal credits and latter are concerned. The anonymity attach-

repayments; the charging of the 10o ad- ed to the great majority of shares in Belgian
vance levy on personal property is in itself companies is not, however, calculated to

sufficient to enable the shareholder to have facilitate the adoption of a rational solution.
the following items allowed against his At all events, the question must be re-

personal tax (in the order shown): examined in the near future, more especally
a) tax credit equal to t5/85 of the taxable as the draft directive drawn up by the Com-

dividend, the aim ofwhich is to remedy the mission of the European Communities aims
economic double taxation of dividends at the abolitionofany deductionat source on

(although, in this case, the dividends were dividends which companies resident in one

notactually liable to corporate tax); Member State derive from their subsidiaries

b) 2000 advance levy on personal property in another State.

(althoughthe dividendswere really subject to

an advance levy of only x0/o when they Conclusion
were collectedby the company). By virtue ofits use of fxed rates, the system
Since the advance levy on personal property described above has the advantage of
s in certain circumstances reimbursable (as simplicity. The rate reductions and credits
dstinct from the tax credit, which is simply can often be appliedwithout there being any

deductible), a shareholder in a Belgian necessity of determining the actual system

company who has a low personal tax rate under which the ncome was liable in its
will obtain the refunding of tax which was country oforigin. Moreover, the rate or the
never paid, in any form, to the Belgian amountof tax abroad need not be taken nto

Treasury. consideration. What is essential, and in
Such unexpected consequences were not certain cases the only factor which matters, is
what the lawmakershad in mind. In point of to know whether the ncome from abroad
fact, the system just described can be was taxed or not in the state of origin.
fundamentally ascribed to historical and Because of the liberal nterpretationof legal
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texts by the authorities, there is an automatic to be redistributed by this company to its
solution-at least as regards the profits of shareholders, and since this charge exempts
permanent establishments and dividends the shareholder from the deduction of the
from participations-to the problem of 20% advance levy on personal property
fictitious tax credit (tax sparing or which would otherwise have to be effected,
matching credit) in the sense that the at the same time allowing the benefit of the
reduced tax rates are applied even if the credit and possible reimbursement of this
profits or dividends have not in effect been 20%, this processmay be defined as a kind of
taxed abroad (e.g. when they have been negative tax-a phenomenon which is
accorded temporary exemption abroad for hardly ever observed in modern tax legisla-
the purposes of encouraging investments). tion systems.
Contrary to the conventional system of tax With regard to the measures describedunder
credits, therefore, the provisions in force in Points I and 2 above, it must be stated that
Belgium do not result in the Belgian their effectiveness varies as a function of the
Treasury's taking back from a Belgian tax- tax rates in force in the freign countries

payer the advantages which were granted to where the incomes accrue. Although these
him in the foreign country where he made incomes have made a considerablecontribu-
the nvestment. tion to the encouragement of Belgian n-
As regards effectiveness, certain distinctions vestment in other countries and especially in
must be made. First of all, it can be in- the developing countries, where direct tax

disputably asserted that the taxation method chargesare only moderate, t:hey provideonly
for foreign dividends collected by Belgian a partial remedy for double taxation when,
companies (cf Point 3 above) in no way as has been the case for several decades,
gives rise to doubletaxation These dividends foreign tax rates are tending to approach
are quite simply exempt as to their net Belgian rates, ifnot to exceed them. It is for
amount from corporate tax in respect of the this reason that the system must be consider-
beneficiary company's income. As regards ed as merely a first step towards solving the
the 10/o advance levy on personal property problem of intemational double taxation,
levied on the company by reason of the which can be settled in a really effective
collection of foreign dividends, it is in fact manner only by the signing of appropriate
seen to be a pretaxation of the dividends internationalconventions.
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EINSEITIGE MASSNAHMENZUR VERMEIDUNG

DER DOPPELBESTEUERUNGVON EINKOMMEN

IN BELGIEN

Wie nm den meistenwirtschaftlichentwickel- von n Belgen ansssigen Personen, d.h. von

ten Lndern beruht die belgische Einkom- natrlichenPersonenoder von Gesellschaften

mensteuergesetzgebungauf dem Prinzip der mit steuerlichemSitz in Belgien. Die vorlie-

Territorialitt in ihren beiden klassischenEr- gende Untersuchung bcfat sich hauptsch-
scheinungsformen: der persnlichen Terri- lich mit diesen speziellenVorschriften.Dabei

torialitt, wonach ansssige Personen (Per- ist in ersterLinie zu betonen,da siekraf Ge-

sonen, die ihren Wohnsitz oder gewhnli- setzes gelten. Nicht erforderlich ist irgend-
chen Aufenthaltm Inland haben) nit ihrem eine gegenseitigeBehandlungseitens des aus-

gesamten Einkommen ohne Rcksicht auf lndischen Staates, in dem die den belgi-
die Einkunftsquelle besteuert werden, und schen Milderungsbestimmungen tnterlic-

der Einkommensterrtorialtt,wonach alles gendenEinknfteerzielt werden.

im Inland (selbst durch nicht ansssige Per- Traditionsgem heilte Belgien die inter-

sonen) erworbene Einkommen besteuert nationale Doppelbesteuerungmit einer Me-

wird. thode fester Steuerstze. Es gewhrteansss-

Die weJtweite Anwendung dieses Prinzips gen Personen Steuervergnstigungenaufihre

kann durchaus zu internationalerDoppelbe- auslndischen Einknte. Schon vor Schaf-

steuerung fhren. Wird nmlich in einem fung der Enkommensteuer verringerten
Land Einkommen von einer Person erwor- I906 die Gesetze ber das droit de patente
ben, clie ihren Wohnsitz in einem anderen (Handelsgenehmigungsgebhr) die Gebh-

Land hat, so ist sie damit normalerweise in

beidenLndernsteuerpflichtig. LI. Artikel I4I des C.I.R. (Einkommensteuerge-

Seit Beginn des zwanzigsten Jahrhunderts setz): In den in Artikel I4o Absatz I genannten
Einknfensind folgendenicht enthalten:

sahen Belgien und viele andere Staaten sich

veranlat, infolge der erhebfichen Zunahme nterabsatz 5 (unter dem Vorbehalt gegenseiti-
des internationalenHandels und der Kapital- ger Behandlung) Einknfte, die ein nicht in

anlagen einseitige Manahmen zu ergreifen, Artikel x4o Absatz 2 Unterabsatz 3,b genanntes
auslndisches Unternehmen in Belgien erzielt,

um die AuswirkungennternationalerDop- und entweder Geschften, die durch diezwar aus

pelbesteuerungzu mildern. Ttigkeit eines Vertreters zustandekommen, der

In zwei Fllen betreffen die Milderungsma- auf die Entgegennahmevon Auftrgen der Kun-

na]unen Einknfte, welche in Belgien von den in Belgien und auf derenWeitergabean das

Unternehnen erworben werden, die nicht Unternchmen,ohne dieses zu binden, beschrnkt

ansssigenPersonengehren:
ist, oder aus dem Betrieb von eigenen oder durch

das Unternehmen gecharterten Schiffen und

a) Gewinne aus dem nternationalenBetrieb Flugzeugen, die in belgischen Hfen bzw. Flug-
von Luft- und Schif-ahrtslinien und b) Ge- hfen Ware ein- oder ausladen oder Passagiere

winne, die durch einen Vertretererzielt wer- aufnehmenoder absetzen.

den, der lediglich Auftrge entgegenninmt.1
Beachte: Artikel I4o Absatz 2 Unterabsatz 3,b
bezieht sich auf auslndische Versicherer, die

Die weitaus bedeutendstenVorschriften be- regelmig Vertrge ausgenommenRckver--

ziehen sich jedoch aufauslndischeEinknfte sicherungsvertrge- in Belgienschlieen.
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ren auf ein Viertel des normalen Satzes in liegen nur einer Io$igen Vorsteuer auf
Fllen, in denen in Belgien ansssige Perso- Einknfteaus beweglichemVermgen.
nen ein Unternehmenim Auslandbetrieben. Vor einer Beschreibung dieser Manahmen
Dieses System von Steuervergnstigungen im einzelnen ist allgemein zu bemerken,da
zu einem festen Satz wurde in das Gesetz von auslndische Einknfte, de in Belgien an-

I9I9 eingefgt, welches die Einkommen- sssige Personen erzielen, nur mit dem Be-
steuer einflrte. Es wurde mit einigen we- trag versteuert werden, der nach Abzug der
sentlichen nderungen in das Steuerneuge- auslndischen Steuer verbleibt. Die auslndi-
staltungsgesetz vom 20. November I962 sche Steuer ist somit eine abzugsfhige Aus-
bernommen. gabe bei Ermttlung des der belgischen
Die jetzt in Belgien geltenden Manahmen SteuerunterliegendenEinkommens.
gliedernsich in dreiGruppen:

die Anwendung von auf die Hlfte (Ein- I.--DIE ANWENDUNG ERMSSIGTER
-

kommensteuernatrlicherPersonen) oder STEUERSTZE BEI DER EINKOMMEN-
aufein Viertel (Krperschaftsteuer)herab- STEUER NATRLICHER PERSONEN

gesetzten Steuerstzen bei Einknfen aus (50%) ODER SEI DER KRPER-
unbeweglichem Vermgen im Ausland SCHAFTSTEUER (25O0)
und bei berufichen Einknfen, die im
Ausland erworben und versteuert worden Einkommensteuer natrlicher Personen ist
sind; auf die Hlfte2 und Krperschaftsteuer auf
der Abzug eines einheitlichen Anteils an ein Viertels des normalen Steuersatzes

-

er-

der auslndischen Steuer, festgesetzt auf migt, soweit diese Steuern erhoben wer-

I5o der steuerpflichtigen Einknfte, bei den auf
Erwerb von Dividenden durch natrliche - Einknfe aus ubeweglichem Vermgen
Personen und von Zinsen oder gewerbli- im Ausland;
chen Lizenzgebhren durch natrliche - berufliche Einknfte, die hm Ausland er-
Personen oder Gesellschaften; worben und versteuert worden sind (be-
auslndische Dividenden, die in Belgien rufliche Einknfte sind: Gewinne Un-

-

aus

ansssigen Gesellschaften zuflieen, unter- ternehmen der Industrie, des Handels oder
der Landwirtschaft;Gehlter, Lhne usw.;
Aufsichtsrats- und Verwaltungsratsver-

2. Artikel 88 C.I.R.: Der Teil der Steuer ist auf gtungen usw. fr Direktoren und Revi-die Hlfte herabzusetzen, der im Verhltnis ent-

spricht: soren von socits par actions (Aktien-
I. den Einknften aus im Ausland gelegenen gesellschaften); Gewinne aus freien Beru-
Grundstcken. fen und anderenTtigkeiten).
2. beruflichen Einknften der in Artikel 20 ge- Fr Einknfe aus unbeweglichem Vermgen
nanntenArt, die im Ausland erworben und ver- werden keine besonderen Voraussetzungensteuert worden sind. Ausgenommen hiervon
sind Einknfte und Ertrge aus Kapital und be- verlangt. Es ist lediglich erforderlich,da die
weglichemVermgen,wenn diese Werteim Be- Einknfte auslndischer Herkunft sind, d.h.,
trieb des Steuerpflichtigen in Belgien angelegt da se zu unbeweglichem Vermgen im
sind. Ausland in Beziehungstehen.
3- Artikel I28 C.I.R.: Der Teil der Steuer ist auf Fr beruflicheEinknfte verlangt das Gesetzein Viertel herabzusetzen, der im Verhltnis den
in Artikel 88 Unterabstze I und 2 genannten dagegen Erfllung eier doppelten Bedn-
auslndischenEinknftenentspricht. gung:
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die Einknfte mssen im Ausland erzielt Einknte ausfeien Beruen und anderen T-
-

werden(siehe unten); tigkeiten sind auslndischer Herkunf, wenn

sie mssen in Ausland versteuert worden sie durch die Ttigkeit eines Betriebes (Kon--

sein. In der Verwaltungsrechtsprechung tor, Beratungsbrousw.) im Ausland erzielt

wird diese Bedingung als erfllt angese- werden. Allgemeiner ausgedrckt- in Hin-

hen, wenn a) clie Einknfte den jeweiligen blick auf die Defnition fr entsprechende
Steuern im Ursprungsland ordnungs- Einknfte belgischer Herkunft, mit denen

mig unterworfen waren, einschlielich nicht ansssige Steuerpflichtige veranlagt
Steuern mit festem Steuersatz oder mittel- werden - sollten diese Einnahmen auch

baren Steuem oder b) die Einknfte un- dann als auslndische Einknfte anerkannt

zweifelhaft auslndischer Herkunft sind werden, wenn sie fr eme Ttigkeit gezahlt
(z.B. Einknfte aus einer Betriebsttte im werden, welche die betreffenden Personen

Ausland). unzweifelhaft im Ausland ausgebt haben,
und wenn sie im Ausland versteuert worden

Der Begriff im Ausland erzielte sind.

Gewinne: Es verbleibt die wchtigste Gruppe, die

Das Gesetz enthlt insoweit keine genauen Einknjte aus Industrie, Handel und Landwirt-

Bestmmungen. De Verwaltungsrecht- schaft.
sprechung hat jedoch Begriffsmerkmale Diese Einknfte sind unzweifelhaft ausln-

bernommen, die denjenigen hneln, mit discher Herkunft, wenn sie durch de Ttig-
deren Hilfe Einknfte belgischer Herkunft keit einer Betriebsttte im Ausland oder

definiert werden, mit denen nicht ansssige durch einen im Ausland arbeitendenVertre-

Steuerpfichtigeveranlagtwerden. ter mit Vertragsabschluvollmachtfr das

Es sind daher notwendigerweise bestimnte belgischeUnternehmenerzieltwerden.

Unterscheidungen nach den verschiedenen Ebenso werden solche als berufliche Ein-

Arten von beruflichenEinknftenvorzuneh- knfte aus dem Ausland angesehen, die

men. durch auslndischebertragbareWertpapie-
Fr Vergtungen an Lohn- und Gehaltsen,p- re erzelt werden, wenn dese in einem aus-

jnger ist entscheidendes Begriffsmerkmal lndischen Betrieb investiert worden sind,
der Ort, an dem die Ttigkeitausgebtwird. d.h. wenn sie einen Teil der Aktivadieses Be-

(Dese Regelung ist auch in Abkomnenzur triebes bilden; das gleiche gilt fr Gewinne

Vermeidung von Doppelbesteuerungaufge- aus der Veruerung von Wertpapieren
nommen worden: vgl. Artikel I 5 Absatz I dieser Art.

des OECD Musterabkommens.) Die Ver-

gtungen werden daher als Einknfte aus- 4. Artikel 140 C.I.R.:

lndischer Herkunft angesehen, wenn der Absatz2 - Zu diesem Einkommengehrcn:

Empfnger seine Ttigkeit im Ausland aus-
Unterabsatz Einknfte oder Gewinne aller
......

bt, selbst die Einknfte einen1
3 -

wenn von Art, die durch die Ttigkeit eines belgischen Be-

belgischenUnternehmengezahltwerden. triebes der in Absatz 3 genanntenArt erzielt wer-

Als Quelle von Auichtsrats- und Verwal- den, und solche, die auch ohne Ttigkeit eines

tungsratsvergtungenundhnlichenZahlungenan solchen Betriebeserzielt werden:

Direktoren und Revisoren von socits par
....

actionswird der Staat angesehen,ndensich c) durch eine Ttigkeit, die die Empfnger von

Einknften von der in Artikel 20 Unterabsatz 3

der Sitz der zahlenden Gesellschaft befindet. genanntenArt in Belgien ausben.
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Die folgenden Einknfte sind ebefalls aus- - Gewinne aus R.ckversicherungsabschls-
lndischerHerkunf: sen, die regelmig am Geschftssitz der

Gewnne aus der Veruerung eines Ge- Gesellschaftgettigtwerden.-

schftes oder Betriebes in einem anderen Bestimmungen ber den Ausgleich von Gewin-
Land (selbst wenn die Veruerung in nen und Verlusten:
Belgien vereinbart und durchgefhrt Gesellschaften knnen demnach Einknfte
wird); haben, die zum vollen Satz zu versteuem
der Veruerungsgewinn,den ein Unter- sind (belgischer Herkunf), Einknfte die zu

-

nehmen durch den Verkauf von Grund- einem ermigten Satz zu versteuem sind
stckenim Auslanderzielt; (bei Herkunf aus fremden Lndern, mit
Einknfte aus dem Verkaufoder der Ver- denen Belgien kein Doppelbestenerungsab--

mietung oder Verpachtung von Grund kommen geschlossen hat) und Einknfte,
und Bodenim Ausland. die gem einemAbkomnenvon der Steuer

Andererseitswerden Einknfte als belgischer befreit sind. Es war daher erforderlich, Be-
Herkunf angesehen,wenn sie erzieltwurden stinmungen ber den Ausgleich von Ge-
aus winnenund Verlustenfr den Fall zu treffen,
a) Ttigkeiten unmittelbar am Sitz in Bel- da in bestinmtenLndern ein Gewinn und
gien; in anderenein Verlustausgewiesenwird.
b) Anlagevermgenund Wertpapieren, die Isoweit ist in folgenderReihenfolgezu ver-
in einem belgischen Betrieb investiert wur- fahren:
den. - In jeder der drei Gruppen (Belgien; fremde
Einknfte aus auslndischen bertragbaren Lnder, die an kein Abkommengebunden
Wertpapieren, die in einem belgischen Un- sind; fremde Lnder, die an ein Abkom-
ternehnen investiert wurden, d.h., die zum men gebundensind) sind de Gewinneund
Betriebskapital dieses Unternehmens geh- Verluste in den verschiedenen Lndern,
ren, stellen somit belgische berufliche En- die jeweils zu einer Gruppe gehren, zu-

knftedar, die zum vollen Satz zu versteuern sammenzurechnen;
sind (sofern nicht die nachfolgend unter 2 - Erforderlichenfalls sind die Gewinne und
und 3 beschriebenen Manahmen eingrei- Verluste in den zwei Gruppen fremder
fen). Lnder (der durch ein Abkommengebun-
Die folgenden Einknfte sind ebenfalls bel- denen und der nicht gebundenen) auszu-

gischerHerkunft: gleichen;
Gewinne aus Spekulationsgeschftennit -Sind auslndische Gewinne aus beiden-

auslndischen Wertpapieren, die am Ge- Gruppen (Abkornmen und kein Ab-
schftssitz des Unternehmens in Belgien kommen) vorhanden, von denen belgi-
aufbewahrtsind; sche Verluste abzusetzen sind, so ist dem
Gewinneaus der Veruerungim Ausland Ausgleich dieser Verluste mit Einknften-

von auslndischen Gesellschaftsanteilen, aus fremden Lndern der Vorzug zu ge-
sofem diese am belgischen Geschftssitz ben, die ncht an ein Abkommen gebun-
investiertwordensind; den sind (damit der Steuerpflichtigesoviel
Gewinne einer belgischen Gesellschaft aus Nutzen wie mglich aus dem Doppelbe--

dem Kckerwerb von im Ausland ausge- steuerungsabkommenziehen kann).
gebenen Schuldverschreibungenunter pa-
fi;
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Erweiterung der Kegelung von sichtlich der Vergtungen an geschftsfh-
auslndischenEinknften auf rende Gesellschafter fr deren Ttigkeit,
Gesellschafter einer socit de sondern fr die gesanten auslndschen Ge-

personnes (Personengesellschaft). winne der Gesellschaft, die beliebig verteilt
Obwohl die belgischen ,socits de person- oder den geschftsfhrenden und den nicht
nes4a Rechtspersnlichkeit besitzen, fhrt geschftsfhrenden Gesellschaftern gleich-
das fr sie geltende Besteuerungssystem in mig zugerechnet werden knnen. In die-

gewisser Wese zu einer Vermschung der sem Falle werden die Gesellschafter in jeder
Gesamtheitund der einzelnen Gesellschafter. Hinsicht so besteuert, als betrieben sie selbst
o werden Einknfe, die geschfsfhrende ein Unternehmenim Ausland.
Gesellschafter als Vergtung fr ihre Ge-

schftsfhrung erhalten, nicht in die Veran- 2.-ANRECHNUNGEINESFESTENANTEILS

lagung zur Krperschaftsteuer einbezogen, AN DER AUSLNDISCHENSTEUER8

sondern als Gewinne der Gesellschafter ver- Des ist eine AnrechnungauslndischerSteu-
steuert. Weiterhinwerden diese Gewinne bei
der Besteuerung so angesehen, als htten sie 4a. Fr steuerlicheZweckewerden die folgenden
geographisch die gleiche Herkunft wie die verschiedenen Arten von Teilhaberschaft in

Gesellschaftsgewinne,aus denen sie entnom- gleicher Weise behandelt wie socits de per-
sonnes:

men worden sind. Dies bedeutet, da im
socitsen nom collectif(Gemeinschaften)-

Falle einer belgischen socit de personnes ,socits en commandite simple (Einfache-

mit einer Betriebsttte in Ausland, die bei- Kommanditgesellschaften)
spielsweise ein Drittel der Gewinne erwirt- - -socits de personnes responsabilit limi-

schaftet, sind die einem geschfsfhrenden te (Personengesellschaftenmit beschrnkter

Gesellschafier zugewesenen Einknte, ob- Haftung)
,,socitscoopratives(Genossenschaften).-

wohl er seine Ttigkeit ausschlielich am 5. Art. I87 C.I.R.: Bei Einkntenund Ertrgen
belgischen Geschftssitz ausbt, zu einem aus Kapital und beweglichemVermgenund bei

Drittel als im Ausland erworbene und ver- den verschiedenen in Art. 67 Unterabstze 4-6
steuerte Einknfe angesehen und beim Ge- genannten Einknften wird, sofern sie im Aus-

land einer Besteuerung unterworfen waren, die
sellschafter zu einem ermigten Steuersatz der Einkommensteuerder natrlichenPersonen,
versteuert. der Krperschaftsteuer oder der Einkommen-
Statt Besteuerung zu einem ermigten Satz steuer der nicht ansssigen Personen (beschrnkt
wird sogar Steuerbefreiung gewhrt, wenn Steuerpflichtigen) entspricht, die Steuer weiter

die auslndischeBetriebsttte in einem Lande um einen festen Anteil an dieser auslndischen
Steuerherabgesetzt.

liegt, mit dem Belgien ein Doppelbesteue- Art. t95 C.I.R.: Der einheitliche Anteil an aus-

rungsabkommengeschlossenhat. lndischer Steuer, der gemArt. I 87 abgezogen
Hat sich eine belgischeGesellschaftdafr ent- werden kann, ist mit I5% des betreffenden Ein-

schieden, ihre Einknte der Einkonmen_ kunfsbetragesvor Abzug der Vorsteuerfr Ein-
knfte aus beweglichem Vermgen festgesetzt.steuer natrlicher Personen zu unterwerfen Art. 196 C.I.R..: Kein Abzug ist in Hinblick auf

(in diesem Falle werden die gesamten ver- auslndischeSteuern vorzunehmenbei:
teilten oder nicht verteilten Einkfinfte der - I. Einknften und Ertrgen aus Anlagen in

Gesellschaft bei den Gesellschafternversteu- einem im Ausland gelegenen Betrieb des Emp-

ert), so gilt der ermigte Steuersatz (oder fngers;
-

die Steuerbefreiungbei Vorliegeneines Dop-
2. Einknften aus Aktien oder Anlagekapital,

die von den steuerpflichtigenEinknftengem
pelbesteuerungsabkommens)nicht nur hin- Art. III abgezogenwurden.
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er auf eine belgische Steuer. Der Anrech- schttete Dividenden normalerweise be-

nungssatz liegt jedoch fest. Ohne R.cksicht steuert werden, entweder selbstndig oder
auf die Hhe des auslndischen Steuersatzes als Teil derEinknfeder Gesellschaft.
betrgt die Anrechnung z5% der im zu ver- Bei Zinsen und gewerblichen Lizenzgebh-
steuerndenEinkommendes belgischen Steu- ren wird die Anrechnung nur dann vorge-

erpflichtigen enthaltenen auslndischen Ein- nommen, wenn sie tatschlich im Ausland
knfte. Da de auslndischen Einknfte nur versteuert worden sind, und zwar entweder
in der Hhe zu versteuemsind, die nach Ab- bei einer Person oder durch Abzug an der

zug der auslndischenSteuer verbleibt, wird Quelle. Diese Bedingung wird als erfllt
der feste Anteil demzufolge von einem ver- angesehen, wenn die auslndische Steuer

ringertenAusgangswertberechnet. vom Zahlungsschuldnerbernommenwird.
Die Anrechnung wird in folgenden Fllen In brigen mu die Besteuerung wie folgt
vorgenommen: nachgewiesenwerden:

Zinsen und gewerbliche Lizenzgebhren Bei Zinsenfr geschtzte Rechte und ge--
-

(fr Patentvergabe, Fabrikationsgeheim- werbliche Lizenzen ist der Empfnger der

nisse und geheimeFormeln,Warenzeichen Einknfe verpflichtet, deren ordnungs-
usw.), die natrlichen Personen oder Ge- mige Besteuerung im Ausland nachzu-
sellschaftenzuffieen; weisen.

Dividenden und Einknfte aus Kapitalan- Bei Zinsenfr Schuldverschreibungenund-

-

lagen, die natrlichen Personen zufieen andere Inhaberpapieresind die Einzelheiten

(Einknfte dieser Art durch Gesellschaften zu beachten, die die Bank im Coupon-
unterliegen der unten unter 3 beschriebe- Sammelverzeichnis auffhrt. Auch die
nen Regelung). Steuerbehrden verffentlichen fr den

Diese Regelung gilt nur, wenn die bertrag- behrdeneigenenGebrauch eine Liste der

baren Wertpapiere oder anderen Verm- wichtigstenauslndischenScbuldverschrei-

genswerte, aus denen die betreffenden Ein- bungen, die in Belgien in Umlauf sind.

knfte stammen, im belgischen Hauptge- Daraus ist ersichtlich, ob die Zinsen im

schftssitz oder in einem weiteren belgischen Quellenstaat versteuert worden sind oder
Betrieb des Unternehmensinvestiertworden nicht.
sind. Sind diese Vermgenswerte oder

Wertpapiere in einer Betriebsttte im Aus- 3.-BEHANDLUNG VON DIVIDENDEN

land investiert worden, so unterliegen die UND EINKNFTEN AUS KAPITALAN-

Einknfte der oben unter I beschriebenen LAGENSa AUSLNDISCHER HERKUNFT,

Regelung.
Bedingungfr eine Besteuerungim Ausland:
Die Anrechnung des festen Antels an der
auslndschen Steuer erfolgt unter der Be-

dngung, da die Einknfte einer den belgi-
5a. In der Terminologie des belgischen Steuer-
rechts umfassen Einknfte aus Kapitalanlagen

schen Steuern entsprechendenEinkonnen- auch Kapitalertrge, die den geschaftsfhrenden
steuer unterworenwaren. oder nicht geschftsfhrenden Gesellschaftern

In Hinblick auf Dividenden und Einknte von ihren Gesellschaften ausgezahlt werden,
wenn diese Gesellschaften keine socits

aus Kapitalanlagen wird diese Bedingung par
actions (Aktiengesellschaften) sondern soge-

von selbst als erfllt angesehen, da in jedem nannte ,socits de personnes (Personengesell-
Lande von ansssigen Gesellschaften ausge- schaften) sind.
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DIE IN BELGIEN ANSSSIGEN GESELL- Empfang genommen, so erfolgt die Fest-
SCHAFTEN ZUFLIESSEN setzung der Vorsteuer gleichzeitg mit der

Krperschaftsteuerfr die brigen Gewinne
Belgische Gesellschaften, die Divdenden der Gesellschaf.7
oder Einknfte aus Kapitalanlagen auslndi- Der Nettobetrag (d.h. nach Abzug der
scher Herkunft erhalten, unterliegen inso- Vorsteuer auf Enknfte aus beweglichem
weit einer Vorsteuer auf Einknfte aus be- Vermgen) der Dividenden und Einknfte
weglichem Vermgen zu einem ermigten aus Kapitalanlagenim Ausland bildet in glet
Satz von I 0o.. Der gewhnliche Satz dieser cher Weise wie hnliches Einkommenbelgi-
Vorsteuer betrgt 2000. Die Vorsteuer wird scher Herkunft das tatschlich versteuerte

von der Bank oder einem sonstigen belgi- Einkonnen.Das bedeutet, da dieser Net-
schen Vernfittler, der an der Auszahlungder tobetrag zunchst von den Einknften abzu-
Betrge beteiligt ist, einbehalten. Werden setzen ist, die grundstzlich der Krper-
die Einknfte unmittelbar im Ausland in schaftsteuer unterliegen', und danach von

6. Art. 88 der kniglichen Ausfhrungsverord- raum gem Art. I I I abgezogen sind, wenn der
nung zum C.I.R.: Die Vorsteuer auf Einknfte Lcistende oder der Schuldner dieser Einknfte
aus beweglichemVermgen wird zu einem Satz nicht in Belgien ttig ist.
von IO/ aufEinknfte aus Aktien oder Kapital- 8. Art.III C.I.IL. Absatz I: Das steuerpflichtige
anlagen erhoben, wenn der Schuldner eine Ge- Einkommen ist insoweit zu krzen, als es ent-

sellschaft, Vereinigung, ein Betrieb oder eine blt:
Einrichtung ist, die keinen Hauptgeschftssitz, Unterabsatz I - Einknfte aus Aktien oder Kapi-
Hauptbetricb oder keine Hauptverwaltung in talanlagen einschlielich der in Art. 2 Abs. I

Belgien besitzt, und wenn der Empfnger der Unterabsatz 3 und I 5 Satz 2 genanntenEinknfte
Einknfte eine Gesellschaft, Vereinigung, ein ......

Betrieb oder eine Einrichtungist, die der Krper- Art. 113 CA.P. Abs. I-Einknfteder in Art. i x I

schaftsteuer nach Art. 98-Io2 C.I.R. unterliegt. Abs. I Unterabsatz I und I Iz genannten Art
Diese Sonderregelunggilt nicht, wenn Einknfte werden zu 9500 des eingenommenen Nettobe-
der in Absatz I genanntenArt einem allgemeinen trages als im steuerpflichtigen Einkommen ent-

belgischen Investmentfondszuieen, oder wenn halten angesehen. Dieser Verhltnissatzwird m-
sie in die Ertrge aus Wertpapieren allgemeiner glicherweise verringert, wenn es sich um Ein-
auslndischer Investmentfonds einbezogen wer- knfte der in Art. I I 2 genanntenArt handelt. Er
den. verringertsich um den Anteil, der beim Verku-
7- Art 1 64 C.I.R.: Folgende Personen haben die fer verbleibt, wenn dividenden- oder zinsbe-
Vorsteuer auf Einknfte aus bewcglichem Ver- rechtigte Wertpapiere im Laufe des Veranla-
mgenabzufhren: gungszeitraumserworbenwerden.

.....

Unterabsatz3 - Gesellschaften,Betriebe, Banken, Absatz 2 - Der in Absatz I genannte Verhltnis-
Notare, Effekten- und Aktienmakler, Renten- satz von 95'0 verringert sich auf90o bei einem
einnehmer, Verwalter und andere Personen, die Unternehmen, dessen Besitz an Aktien und son-

Einknfte der in Art. I I, Unterabstze 3 und 4 stigen Anlagen einen Wert von mehr als 50o
genanntenArt auszahlenoder Schulden; entweder seines eingezahlten, nicht zurck-
Unterabsatz 4 - Gesellschaften, Betriebe, Ein- gezahlten und mglicherweise gem Art. II9
richtungenoder Personen der in den vorangehen- neu zu bewertenden Stammkapitals oder seines
den Unterabstzen I-3 genannten Art bezglich eingezahlten und nicht zurckgezahltenStamm-
von Einknftender in Art. I I Unterabstze5 und kapitals plus versteuerter Rcklagen und Rck-
6, Art. I2 Absatz I Unterabstze3 und x5 Satz 2 stellungen und ordnungsmig gebuchter Ver-

genanntenArt; uerungsgewinnehat. Der Wert des Besitzes an

Unterabsatz 5 - Empfnger der Einknfte, wel- Aktien und sonstigen Anlagen und das Stamm-
che von den Gewirnen im Veranlagungszeit- kapital sowie der Ansatz der Rckstellungenund
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dem Gesamtbetrag der Dividenden, die die knfte aus beweglichemVermgen abgezo-
Empfngergesellschaftan ihre eigenen Ak- gen. Sodann werden sie bei den Gesellschaf-

tionre bzw. Gesellschafter verteilt hat (weil tern versteuert, als wren sie von diesen per-

dieser Gesamtbetrag die Grundlage fr die snlich erworben worden. (Versteuerung
Vorsteuer auf Einknfte aus beweglichem zum normalen Satz fr natrliche Personen

Vermgen fr den einzelnen Gesellschafter unter Anrechnung der Vorsteuer - soweit

bildet).9 erhoben - auf Einknfte aus beweglichem
Der Nettobetrag des tatschlich versteuer- Vermgen und des festen Anteils an der aus-

ten Einkommens entspricht 90% oder 95% lndischenSteuer, vgl. oben 2).
der tatschlich erzielten Einknfte nach Ab- AuerdembrauchenbelgischeGesellschaften

zug der Vorsteuer aufEinknfte aus beweg- gem Art. I4 C.I.R. die Vorsteuer auf

lichem Vermgen. (Die Differenz-Ioo Einknfte aus beweglichem Vermgen fr

oder 5% - ist eine Ausgabenpauschale fr direkt im Ausland vereinnahmteDividenden

Finanzierungs- und Verwaltungskosten, die nur insoweit zu zahlen, als diese Einknfte
vom tatschlich versteuerten Einkonnen gem Art.III C.I.R. von den gesamten
abzusetzenist.) In der Mehrzahlder Flle be- Einknfen in Veranlagungszeitraumabge-
trgt der Multiplikator95%. Er betrgt nur zogen worden sind. Wenn daher der Netto-

90%, wenn der Ankaufwertder Aktien, aus betrag (also 9000 oder 9500) der direkt im

denen die betreffendenEinknfteherrhren, Ausland vereinnahmten auslndischen Divi-

hher ist als die Hlfte der Aktiva der die denden die grundstzlich zu versteuernden
EinknfteerzielendenGesellschaft.Diese Ak- Einnahnen bersteigt, von denen sie mit der

tiva werden nach einer der beiden Formeln Begrndung abgesetzt werden knnten, da

errechnet,je nachdemwelchefr den Steuer- es sich um endgltig versteuertes Einkom-

pfichtigen gnstiger ist. (Bei dieser Berech- men handelt, so kann die IooigeVorsteuer

nung sind jedoch Ateile auer Ansatz zu auf Einknfte aus beweglichem Verngen
lassen, wenn sie eine Beteiligung von nicht nur von einem Dividendenwert berechnet

weniger als 7500 am Kapital der sie ausge- werden, der - wenn er mit 9000 oder 9500
benden Gesellschaftdarstellen.) multipliziert wird - dem Betrag dieser Ge-

Gem Art. 88 der kniglichen Ausfh- winne entspricht. (Mit anderen Worten: die

rungsverordnungenzum C.I.K. gilt der er-

migte Steuersatzvon Ioo nur dann, wenn Rcklagensowie Verusserungsgewinnesind auf

auslndischeDividendeneinerbelgischenGe- den Bilanzstichtag des Unternehmens zu er-

sellschaft zuflieen, die der Krperschaft-
rechnen.
Fr die Feststellung, ob die Grenze von 50%

steuer unterliegt Damit sind allgemeinebel- berschrittenwurde, sind aktive, dauerhafte Be-

gische Investmentfonds ausgeschlossen so- teiligungen auer Ansatz zu lassen, die wenig-
wie belgische socts de personnes, de stens 75% des Stammkapitalsder die Beteiligung
sich dafr entschieden haben, ihre Gewinne ausgebendenGesellschaftbetragen.
bei ihren Gesellschaftern der Einkommen- 9. Art. I69 C.I.R.: Die Vorsteuer auf Einknfte

aus beweglichem Vermgen ist nicht zu zahlen
steuer fr natrliche Personen zu unterwer- auf den Teil der Einknfte aus Dividenden oder
fen. Im letztgenanntenFalle kommt die oben Kapitalanlagen,
beschriebene Regelung nicht zur Anwen- ......

Unterabsatz 2 der dem von den verteilten Ein-
dung. Von auslndischenDividendenwird -

-

sofern Belgien vereinnahmtwurden
knftengem Art. I I I abgezogenenBetragent-

sie in -

spricht.
zunchst eine 20oige Vorsteuer auf Ein- . .....
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Vorsteuer kann nur von einem Betrag er- angegebenen Reihenfolge) zu ermglichen:
rechnet werden, der Ioo/95 oder Ioo/90 der a) ein Steuerguthabenvon I5/85 der steuer-

Gewinne der Gesellschaft entspricht, die baren Dividende als Ausgleich fr die wirt-

grundstzlichzu versteuernsind.) schaftlicheDoppelbesteuerungvon Dividen-

Dvidenden und Einknfte aus Kapitalanla- den (obwohl in diesem Falle die Dividenden

gen im Ausland, die nach ihrer Vereinnah- tatschlich der Krperschaftsteuer nicht un-

mung einer i0%igen Vorsteuer aufEinknf- terlegenhaben);
te aus beweglichemVermgen unterworfen b) 20% Vorsteuer aufEinknfteaus beweg-
worden sind, entgehen also einer weiteren lichera Vermgen (obwohl die Dividenden

Besteuerung bei der sie einnehnienden Ge- bei Verennahmung durch die Gesellschaft
sellschaft. Se knnen auch bis zum gleichen tatschlich nur einer Vorsteuer von Io%

Nettobetrage an die Gesellschafteroder Ak- unterlegenhaben).
tionre verteilt werden, ohne da eine wei- Da die Vorsteuer auf Einknfte aus beweg-
tere Vorsteuer auf Einknfte aus bewegl- lichem Vermgen unter Umstnden erstat-

chem Vermgenentsteht. tungsfhig ist (ina Gegensatz zum Steuergut-
Die Befreiung von der Krperschaftsteuer haben, das nur abzugsfhigist) erhlt ein Be-

entspricht in gewisser Wese der Methode, teiligter an einer belgischen Gesellschaftmit

die in einigen auslndischen Staaten fr niedrigem persnlichem Steuersatz auf diese

Ober- und Untergesellschaften gilt (auch Weise eine Steuer erstnttet, die niemals in

Schachtelprivileggenannt). Das belgsche irgendener Form an die belgischen Steuer-

System ist jedoch gnstiger. Zum einen gilt behrdengezahltworden ist.

es kraft Gesetzes fr Dividendenvon ausln- Solche unerwarteten Folgen waren nicht ini

dschen Gesellschaften, zum anderen fordert Sinne des Gesetzgebers. Tatschlich ist das

es - irn Gegensatz zu den normalerweise im beschriebene System im wesentlichen auf

Ausland geltenden Bestimmungen - keine listorische und politische Erwgungen zu-

Mindestbeteligung. Daher fallen sogar D- rckzufhren. Als das Steuerneugestaltungs-
videnden fr einzelne Aktien unter die Be- gesetz vom 20. November I962 die Einzel-

freiung. steuem durch impts synthtiques (Ge-
Ein weiterer uerst gnstigerGesichtspunkt samtsteuern) auf das Einkommen von Ge-

bei dem belgischen System liegt in folgen- sellschaften und natrlichen Personen er-

dem: Die Abfhrung einer Io/oigen Vor- setzte, wurde die bisherige Besteuerungs-
steuer auf Enknfte aus beweglchem Ver- methode fr von Gesellschaften auf ausln-

mgen bei Vereinnahnung der auslndi- dische Wertpapiere vereinnahmte Dividen-

schen Dividenden durch die Gesellschaft be- den einfach in das neue Systembernommen.

fret diese Gesellschaft davon, 2000 bei der Nach dem Sinn des gegenwrtigen belgi-
Verteilung dieser Dividendeneinzubehalten. schen Systems in seiner jetzigen Form, wo-

Der Aktionr bzw. Gesellschafter in der bel- nach die VorsteueraufEinkn£teaus beweg-
gischen Gesellschaft zieht daher den vollen lichem Vermgen (we der Name sagt) vor

Nutzen aus Darlehen und normalen R.ck- allem eine Methode zum Abzug an der

zahlungen. Die Abfhrung der ooigen Quelle oder fr eine Abschlagzahlung ist,
Vorsteuer auf Einknfte aus beweglichem sollte dese Vorsteuernur aufDividendener-

Vermgen reicht als solche aus, dem Aktio- hoben werden, die natrlichen Personen zu-

nr bzw. Gesellschafter folgende Absetzun- fliessen. Soweit sie von belgischen Gesell-

gen von seiner persnlchen Steuer (n der schafen vereinnahmt werden, sind nmlich
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sowohl belgische als auch auslndischeDivi- thoden fhren die in Belgien geltenden Be-
dendenvonder Steuerbefreit. stimmungen nicht dazu, da die belgischen
Die Anonyrnitt, die der groen Mehrheit Finanzmter einem belgischen Steuerpfich-
der Aktien in Belgien anhafet, ist jedoch tigen die Vorteile nehmen, die ihm in einem
nicht dazu geeignet, die Einfhrung einer auslndischenStaat gewhrt wurden, in dem
rarionellerenLsungzu erleichtern. er Investitionenvorgenommenhat.
Auf jeden Fall mu die Frage in naher Zu- Was die Wirksamkeit anbetrifft, so sind ge-
kunft berprf werden, insbesondere des- wisse Unterschiede erforderlich. Zunchst
halb, weil der EntwurfeinerDirektivedurch kann unbestreitbar behauptet werden, da
die Kommission der Europischen Wirt- die Besteuerungvon durch belgische Gesell-
schaftsgemeinschaft darauf hinzielt, einen schaften vereinnahmten Dividenden (vgl.
Quellenabzug von solchen Dividenden ab- oben 3) in keiner Weise zu einer Doppelbe-
zuschaffen, die in einem Mitgliedstaatanss- steuerung fhrt. Diese Dividenden sind ein-
sige Gesellschaften von ihren Untergesell- fachnit ihrem Nettobetragvon der Krper-
schafien in einemanderen Staat erhalten. schaftsteuer der sie erzielenden Gesellschaft

befreit. Die Iooige Vorsteuer aufEinknfte
Ergebnis aus beweglichemVermgen, die der Gesell-
Die Anwendung von festen Steuerstzen schaft bei Vereinnahmungauslndischer Di-
gibt dem oben beschriebenen System den videnden auferlegt wird, stellt tatschlich
Vorteil von Einfachheit. Die Steuererni- eine Vorwegbesteuerungsolcher Dividen-
gungen und Anrechnungen knnen hufig den dar, die von dieser Gesellschaft an ihre
angewendei werden, ohne da es erforder- Aktionre bzw. Gesellschafter verteilt wer-

lich ist, das Steuersystem im Quellenstaat zu den. Diese Belastung befreit den Aktionr
ermitteln.Darberhinausbrauchtder Steuer- bzw. Gesellschafter von dem Abzug von

satz oder Steuerbetrag im Ausland nicbt be- 2000 Vorsteuer auf Einknfe aus bewegli-
rcksichugt zu werden. Wichtig und in be- chem Vermgen, die andemfalls bewirkt
stimmten Fllen ausschlaggebend ist die werden mten. Gleiclzeitig gibt sie die
Kennt:nis darber, ob die auslndischenEin- Vergnstigungeiner Anrechnungodermg-
knfte im Quellenstaat besteuert worden licherweise Erstattung dieser 20'0. Dieses
sind oder nicht. Die freizgige Auslegung Verfahren kann daher als eine Art negative
von Gesetzestextendurch die Behrden gibt Besteuerung definiert werden - eine Er-
dem Problemder fktiven Steueranrechnung scheinung, die kaum jemals in modernen
(Steuerersparnis, ausgleichende Anrech- Steuergesetzgebungenzu beobachtenist.
nung) von selbst eine Lsung - zumindest, Hinsichtlichder oben unter I und z beschrie-
was die Gewinne fester Betriebsttten und benen Manahmen ist festzustellen, da ihre
Dividenden aus Beteiligungen anbetriff - Wirksamkeit unterschiedlich ist, entspre-
in folgendem Sinne: Die ermigten Steuer- chend den in auslndischen Quellenstaaten
stze werden selbst dann angewendet, wenn geltenden Steuerstzen. Diese Manahmen
die Gewinne oder Dividendentatschlich im haben erheblich dazu beigetragen, belgische
Ausland nicht besteuert wurden (z.B. wenn Investitionen in anderen Lndern, insbeson-
sie im Ausland vorbergehend von der dere in Entwicklungslndern,zu ernutigen,
Steuer befreit wurden, um einen Anreiz fr in denen direkte Steuern nur gering sind. Sie
Investitionen zu bieten). Im Gegensatz zu gewhren jedoch nur teilweise einen Aus-
den herkmmlichen Steueranrechnungsme- gleich fr Doppelbesteuerung, wenn - wie
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es seit Jahrzehnten der Fall ist - auslndische nationaler Doppelbesteuerung angesehen
Steuerstze sch den belgischen Stzen an- werden. Dieses Problem kann n tatschlch

gleichen oder sie sogar bersteigen. Aus die- wirksamer Weise nur durch den Abschlu
sem Grunde kann dieses System nur als ein geeigneter internationaler Abkommen ge-

erster Schritt zur Lsung des Problems inter- lst werden.
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--E INTERNATIONALFISCALHARMONIZATION

4Jt*' edited by Dr. Mel Krauss and Dr. J.C.L. Huiskamp

The growingemphasis on economic integration by both developedand developingcountries combined
'vth the heightened interest in the international implcationsofntonal tax structures, have nspired
this new series ofstudies on the theory andpracticeof internationalfscalharmonization.

No I. - FISCAL HARMONIZATION

IN THE BENELUXECONOMICUNION

I969. IOO pp.

by Dr. Mel Krauss
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Forewordby Professor Carl S. Shoup
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Tax Union Theory Direct Tax Harmonization in Benelux
The Problem ofTax Frontiers The Lessons ofBenelux

Written in a lucid, straightforwardmanner, this study begins with a concise but penetrating review
of the present theoryo customs and tax unions. The first part provides the reader Witl the necessary
tools of analysis,enablinghim to understandthe basic theoreticalissuesunderlying the present debate.
These tools re then applied in an interesting and informative manner to the problem of fiscal har-
monization in Benelux. The author has, therefore, succeeded in blending theory with practice
althoughat the same time enablingeitherpart ofthebook to be readwithout recourse to the other.

Price: Dil..25.- I USS 7.00 with postage (airnail USS -.6o extra).
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EDITORIAL

FOURTH ALL-INDIA CONFERENCE OF TAX EXECUTIVES

The Fourth All-IndiaConferenceofTaxExecutiveswas held at New Delhi under the auspices
ofthe FederationofIndianChambersofCommerceand Industry, on 21 st and 22nd Novem-
ber, I969. About 280 senior executives from all parts of India participated. The Conference
was inauguratedby P.C. Sethi, Minister of State in the Ministryof Finance, Governmentof
India.

The subjects discussedat the Conferencewere:

(i) Tax Incentivesfor Social Services;
(ii) FunctionalSystemofWork in Income-taxOffices;
(iii) Collectionand ILecoveryofTax;and
(iv) AssessmentofCharitableand Non-ProfitmakingOrganizations.
Recently a summary of the proceedings, the text ofimportantspeeches and working papers
and the statement of conclusions were published in a special Souvenir Volume,* which
contains articles on some special topics as well.** It follows from the conclusionsthat the
frequentchanges in tax laws are felt by the Conferenceto be an undesirablefeatureofmodern
taxation. These changes lead to a lack ofconfidence in the minds of t:he taxpayers. The laws
should be so conceivedand drafted as to be easily understood, even by an average taxpayer,
and should be stable. The Conference felt that too much time and energy is wasted on

comparativelysmall and insignificantmatters. Instead, an effort should be made to make the
tax laws compact, comprehensiveand clear. The Ministerof State put forward as his opinion
that nany of the complicationsof tax law result from Government'sanxiety to plug loop-
holes.

It may be learned from the reports that t is not only difficult to collect taxes in India but that
it is not easy to pay taxes either. Mr. K.C. Khanna stated in his report:
In a city like Calcutta, I send a man to the Reserve Bank with a cheque. He comes back.
There is a strike on. Next day he goes and comes back because there is a firing going on. The
man escapes police firing but I cannot escape the firing by the IncomeTax officer. He imposes
a penalty. And perhapsrightly so becauseifhe does not fire, he will be fired.

On the whole the papers are worth reading; they will help us to reach a better understanding
ofthe special tax problemsarising in a country in which I5% of the populationof the world
lives and works.

DR. J.C.L. HUISKAMP

* Souvenir Report, 246 pages, including a list ofparticipants, published by the Federationof Indian
ChambersofCommerceand Industry, New Delhi; Library InternationalBureau ofFiscal Documen-
tation no. B. 5287.
** StatutoryDiscretionaryPowers (tL.S. Gae);
Role ofIncomeTax in Promotingour ForeignExchangeResources(R.N. Muttoo);
Tax Incentivesin InternationalTax LawU. v. Hoorn);
AmortizationofPreliminaryExpenses(C.C. Chokski);
Intent versus Effect ofsomeproposedchangesin the IncomeTax Law (H.B. Dhondy).
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ARTICLES. , . . - -

MARSHALL J. LANGER:*

TAX HAVENS OF THE WORLD**

Three centuries ago the noted English scien- tion Conference on the subject: Tax Havens

tist, Sir Isaac Newton, stated that: to - Use and Abuse. He discussed the morality
every action there is always opposed an equal of tax planning involving the use of tax

reaction. This statement can be applied havens. He stated that too many people
today to the field of international taxation. consider all tax haven transactions illegal,
As tax rates rse and currency controls be- evasive, unethical and unpatriotic, but that
come increasinglymore strict in some coun- this is not justified. Obviously, there are tax

tres, other countries make themselves avail- evaders who abuse taX haven facilities, but

able as havens for the avoidance of these tax haven operations are not necessarily
taxes and controls. illegal. In fact, most international tax plan-
Individuals and companies from all over the ning involves legal tax avoidance rather than

world come to these havens to organize illegal tax evasion. Such tax avoidance is

companies which, in turn, carry on business based on interpretationofthe law rather than

operationsand make investmentsthroughout the expectationofescaping law enforcement.

the world. The primary attraction which In most instances it is desirable for an

brings people to these havens is either low individual to make his investments in any

taxes or no taxes at all. Therefore, these foreigncountry througha corporationrather

places are generallycalled tax havens. than in his own name. The need for limited
A person resident in almost any country in liability is usually greater in the case of
the world may have use for a tax haven. In foreign investments than t would be for

fact, it is not unusual to fred a resident ofone domesticinvestments.s
tax haven country seeking to establish a

* Marshall J. Langer is member of the law
company or trust in another tax haven. For a

firm of Bittel Langer Blass & Corrigan, Mami,
example, Panama is certainly a leading tax Florida, U.S.A.: Adjunct Assistant Professor of
haven. Yet, some Panananians use Nether- Law at the University of Miami; and Managing
lands Antilles or Caymanian companies to Director of Grand Cayman Bank Ltd., Grand

handle their offhore operations and n- Cayman, Cayman Islands, BritishWest Indies.
** This articleis based on a talk deliveredby Mr.

vestments.
Langer to the 25th Annual University of Miami

An mvestor may establish a taX haven Tax Conference,at Ocho R-ios,Jamaica, in May,
companyor trust to prevent local authorities I970.

in his country ofresidencefrom knowing of z. See 2I Tax Executive73 (I969).
assets and income he may llave abroad. 2. There is a sound taX reason why foreign

individualsshouldalways make their investments
Sometimes this is done to avoid present n the United States through foreign corpora-
taxes and controls. Just as often, it is done to tons. This sinple step exempts the investment

protect against the possibilityof future taxes from potential U.S.'federal estate tax liability. If
and controls, or even against possible future a foreigner dies owning U.S. securities or

confiscation. property, such assets are subject to federal estate

tax; but ifhe dies owning the shares of a foreign
In x968, Alexander B. McKie, a Toronto corporation which owns the very same U.S.
banker, addressed the CanadianTax Founda- securities or property, these assets are not subject
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FACTORS IN SELECTING A TAX HAVEN Transportation facilities are mportant, as

are telephone, cable and telex communica-
Where should a tax haven corporation be tions with the rest oftheworld.
formedWhat are some ofthe factorswhich Banking facilitiesare also mportant.
investors consider in the selection of a The cost of incorporation and the length
particularplace as a tax havenThey include: of tine it takes to incorporate are also

The political and economicstability ofthe factors. However, investors are generally
countryatd the integrityofits government. more concerned with the annual cost of

The attitude of the country toward tax maintaining a company than tley are with
havenbusiness. the initialcost ofincorporation.

Even where a country is completely free Perhaps the most mportant single factor
of income tax, it is necessary to look into in the mind ofan offshore nvestor about to

other taxes and fees which it imposes. establish a tax haven company or trust is the
Individuals establishing a tax haven long-rangeprospects for continued freedom

company or trust are also concerned with from taxation. In some jurisdictionsit is now

any death duties or inheritance taxes which possible for an investor to obtain a long-
may be imposed by the tax haven country. term written guarantee against taxes upon

Tax treaties are also mportant. Some tax incorporationofa companyor establishment
havens owe their very existenceas such to the ofa trust.

fact that they are parties to advantageous tax

treaty arrangements. Other tax haven coun- CLASSIFICATION OF TAX HAVENS

tries are parties to few, if any, tax treaties.
These countries often consider the lack of As pointedout in an editorialwhichappeared
tax treaties to be an advantage since it elim- in theBulletinjor InternationalFiscal Documen-

nates the need to furnish information to tationa, the tax havens of the world are not

other governments. homogeneous.They may be broadlyclassif-

Exchange controls are also a factor. edintofourseparatecategories:
Generally,most offshore companiesorganiz- First, there are the tradit:ionaltaxhavens with
ed by nonresidents of countries having virtuallyno taxes at all, such as the Bahamas,
exchange controls can obtain nonresident Bermudaand the Cayman Islands.
status giving them relative freedom from Second, there are those havens which
such controls. Some leadingtaxhavens have mpose taxes, but do so at a relatively low
no exchangecontrols. rate. These include the British Virgin Islands

The ability to conduct substantialbusiness and Gibraltar.
activities within the tax haven country is Third, there are the havens which tax ncome

another factor. fromdomesticsourcesbut exemptallincome
An mportant factor in selecting a partic- fromforeignsources.Includedinthiscategory

ular tax haven country may be the liberality are Hong Kong, Liberia and Panama.

ofits corporationlaws.
The traditionof the English conmon law to U.S. estate tax. They are deemed to be foreign

is an advantageenjoyedbypresentandformer property which is not taxable in the estate of a

members of the British Conmonwealth. nonresident alien decedent. U.S. Internal Reve-
nue Codeof I954, SeCtionS2I03, 2I04 (a).

Whenit comes to a trust, civil law countries 3. 23 Bulletinfor IntemationalFiscal Documen-
cannotcompetewithconmonlawjurisdictions.tation458 (I969):
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Fourth, there are those countrieswhich allow In November, I969, the Peoples Republicof

special privileges. These include some Albania announced a decision to abolish
countries which are not traditionally con- personal income taxes. Albania thus became
sidered to be taxhavens, such as Luxembourg one of the few countries in the world to

and the Netherlands. These countries are abolish income taxes, and it is the first

usually suitable as tax havens only for limited Communist country in Europe where there

purposes. is no direct taxationon citizens.

Sonie tax haven countries remain such year Andorra is a tiny country located in the
after year. Others come and go. A list of tax Pyrnes between France and Spain. The
haven countries made ten or 12 years ago entire country is considered to be one fan-
would probably have included Canada, tastic supermarketwith bargains for tourists

Tangier, Uruguay and Venezuela,4 and it in everythingfrom cigarettesto automobiles.

might llave even included Cuba. Some Andorra has no income taxes, and no sales

countries, like Canada, no longer welcome taxes or customs duties. The few taxes it does
tax haven companies. Others, including have are low. However, its remote location

Cuba, have l0st their status as tax havens destroys its usefulnessas a tax haven.
because of economic chaos and political The Caribbean island of Antigua is one of

instability. several high-tax Caribbean Commonwealth
What are some of today's leading tax jurisdictionswhichallowspecial privilegesto

havens And, what are their relat:ive ad- qualifyng IntemationalBusiness Companies.
vantages and disadvantages These will be elaborated upon in the discus-

A recently published book entitled Tax sion ofBarbados.
Havenss provides basic information about For many years the Bahamas has been one of

14 leading tax havens. Edited by Milton the favorite tax haven countries of the

Grundy, an English lawyer, it consists of world.' It is today a selfgoverning, almost-

separate reports on each of the covered tax independent member of the British Com-

haven jurisdictionspreparedby local bank or monwealth. It has a complete absence of
trust company oficials. Unfortunately, tle direct taxation, with no income tax or

book makes no attempt to compare one capital gains tax. Since the repeal of a 4%
jurisdiction with another or to determine probate duty several years ago, it has no gif,
when a particular tax haven may offer

advantagesover others.
The I4 tax havens covered in the Grundy 4. See Gibbons,WilliamJ., Tax Factors in Basing

International Business Abroad, Harvard Law
book are: Bahamas,Bermuda, BritshVirgin School, Cambridge,Mass. (1957).
Islands, Cayman Islands, Gibraltar, Hong 5. Tax Havens (Milton Grundy, editor, I969),
Kong, Isle ofMan, Jersey, Liberia, Liechten- Etablissement Gnral des Instituts Financiers,

stein, Luxembourg, Netherlands Antilles, Vaduz, Liechtenstein (hereinafter cited as Tax

Panama and Switzerland. It is the purpose of Havens).
6. Tax News ServiceI-45(I969).

this article to give you an appraisalofcurrent 7. For additional information on the Bahamas,
conditions in each of these 4 havens as well see Pine, Sidney R., Tax and Business Beneits of
as briefcommentsaboutsome other potential the Bahamas, Prentice-HallTax Ideas, paragraph
taxhavenjurisdictions. 24,033 (1967); Tax Havens, supra note 5, at 9;

and Information Guide for Doing Business in The
Starting alphabetically, the first tax haven is Bahamas, PriceWaterhouse & Co., New York
one which few of us are likely to try to use. (I969).
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inheritanceor estate taxes of any kind. Dur- available to a wide range of business activi-

ing I969, the Government enacted new ties, notjustmanufacturing.
legislation imposing a $Ioo yearly fee on all The British Protectorate of Bahrain in the
Bahamian companies,8 but this is not likely Persian Gulf is sometimes mentioned as a

to have any serious effect on the status of the possible tax haven. However, its use as such
Bahamas as a tax haven. The Bahamashas no appears to be quite lmited, particularly
tax treaties requiring it to furnish informa- since the British have announced that they
tion to other governments. willwithdrawfrom the area in I97I.
On the minus side, there is the reluctance of Barbados became an ndependent nation
the Bahamas immigration authorities to within the British Commonwealth in

grant work permits to qualified foreigners I966.12 Its tax rates on regular companies are

even when there are no qualifiedBahamians quite high, but it has two types of special
available for a particular position. The International Business Companies,13 similar
Bahamas CompaniesAct9 dates back to 1866 to those ofAntiguaand Jamaica. An ordinary
and there is considerableneed for moderniz- International Business Company is com-

zing both its companiesand trusts laws. pletely exempt from Barbados income tax

Until now, Freeport, on Grand Bahama and dividends paid by such a company to

Island, has had a distinct tax haven status of nonresident shareholders are also exempt
its own. By virtue of the Hawksbill Creek from income tax. International Business

Act, a private company known as The Companieswhich are investmentcompanies
Grand Bahama Port Authority Limited has pay 2-I/2% Barbados income tax on n-
been able to control immigration into vestment ncome after deducting manage-

Freeport and to grant long-term tax ment expenses. Dividends from such an

guarantees to Freeport investors which were investment company to nonresident share-
not available elsewhere in the Bahamas. In holders are also subject to a 2-I/2% with-
February, I970, the Bahamas Government holding tax. An investment-type Inter-

took action to strip The Grand BahamaPort national Business Company could theoretic-

Authority Limited of its control over ally take advantage of the income tax treaty
immigration nto the Freeport area. The between the United States and the United
Government feels it alone should determine
who can come into and who can remain in
the Bahamas. This is causing grave concern 8. Companies (Amendment) Act, 1969 of the

to investors in Freeport who feel that if the Bahama Islands (Law I9 of I969). Except as

otherwise noted all figures are stated in U.S.
Governrrent can abrogate concessions re= dollars or the equivalent.
lating to immigration it might later do the 9. Companies Act (Chapter I84 of the Statute

same to tax concessions. Law of the Bahama Islands, I965, as amended).
During I970, the Bahamas enacted a .new

Io. HawksbillCreek,GrandBahama(DeepWater
Harbour and IndustrialArea) Act of the Bahama

Industries EncouragementAct to encourage Islands (Law 5 of I955).
nnufacturing throughout the Bahamas. II. Industries Encouragement Act, I970 of the
The new Act ofers tax ncentives to eligible BahamaIslands (Law Io of I970)
companies by way of long-term guarantees I2. For additional information on Barbados, see

against taxes,ll Such guarantees were pre- Information Guide for Doing Business in Barbados,
PriceWaterhouse & Co., NewYork (I969).

viously available only in the Freeport area. I3 International Business Companies (Exemp-
However, the Freeportguaranteeshave been tion from IncomeTax) Act, I965 ofBarbados.
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Kingdom which has been extended to relatively low I2% rate of income tax on

Barbados.14 As a result ofthe treaty a divid- companies.18 However, there is also a I2%
end paid by a U.S. company to such a withholding tax on dividends paid to

Barbados conipany would be subject to a shareholders, and in some cases this second
combined effective rate of only 17-I/8%, tax may even apply to undistributedprofits.
nuch lower than the customary 3000 U.S. This limits its usefulnessas a haven.
tax alone. Ifany extensive use is made of this Campione is a tiny enclave on Lake Lugano
loophole the United States might ter- near the Swiss-Italian border whch has a

minate the application of the United famous gambling casino. Its favorable tax

Kingdom income tax treaty to Barbados. status is due to the fact that apparently
Bermuda is a self-governing British colony neither Switzerlandnor Italy have chosen to

located in the mid-Atlantic less than two exercise taxing jurisdiction. It is generallynot

hours by jet from New York. It has no in- well knownoutsideofthearea.

cone tax, capital gains tax or death duty.15 The Cayman Islands is a British Crown

It has no tax treaties with other countries Colony located about 475 miles south of

requiring the exchangeoffiscal information. Miami.a9 The total population is about
Bermuda has become a great favorite with I 3,000. It is not as developed as some of the
Canadians because decisions of the Bermuda better known tax havens, but it has good
courts have held against Canadian govern- transportation facilities with I or 2 nonstop
mental bodies which have sought to pierce
Bermuda companes to determine their true I4. The United Kingdom-UnitedStates income

ownership and the source of their assets. tax treaty was extended to Barbados in 1958 and

Foreign-owned companies, or exempted still applies even though Barbados is now an

companies, pay about $480 upon incorpora- independent country. The I966 amendments to

the treaty do not apply to Barbados.
tion and a like amount annually thereafter. 15. For additional information on Bermuda, see

Incorporationof a Bermuda company may Pine, Sidney IL., and Graham, David H.,
only be accomplishedby a prvate act of the Bermuda-A Base ./or Forein Business and In-

Bermuda legislature. This is often a slow vestment, Prentice-Hall Tax Ideas, paragraph

process and it is somewhat expensive, but 24,023 (1967); Tax Havens, supra note 5, at I8;
andMemorandumRegardingDomicile of Investment

exenpted conpanies are granted long-term Funds in Bermuda, The Bank of Bermuda,
guaranteesagainstpossible future taxes,1c Limited, Hamilton, Bermuda (8th edition, I967).
In February, I970, Bernuda changed its I6. An exempted companymay apply under the

currency from the pound to the dollar.7 Exempted Undertakings Tax Protection Act, 966,
for an undertaking from the Bermuda Govern-

The new Bermudadollar is on a par with the rnent that in the event taxes are enacted they will
United States dollar. At about the same time, not apply to the companyuntil I996.
the Bahamas increased the par value of the 17. See International Commerce, March 2,

Bahamiandollar from98 cents to one United I970, at 26.

States dollar. Both the Bahamas dollar and I8. For additional information on the Brtish

Virgin Islands, see Tax Havens, supra note 5,
the Bermuda dollar are sterling area cur- at 27. See also Tax News Service II-48 (x97o).
rencies, but neither is likely to be devaluedin I9. For additional information on the Cayman
the event of a further devaluation of the Islands, see Langer, MarshallJ., and Walker, W.

Britishpound. S., The Cayman Islands-ANew Base for Foreign
Companies and Trusts, Prentice-Hall Tax Ideas,

The Britsh Virgin Islands is sometimes paragraph 24,008 (1968); and Tax Havens, supra
classified as a tax haven because of its note 5, at 34.
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jet flights from Miami each day. There is no The Cayman Islands has come a long way as

present taxation and none is likely in the a tax haven in a relativelyshort space oftime,
foreseeable future. There are presently no and it is likely to continue to be one of the
tax treatieswhichwould require the Cayman mportanttax havensoftheworld.
Islands Government to furnish information There is another point which should be kept
to other governments.2o in mind in comparing the relative merits of
A major attraction of t:he Cayman Islands the Bahamas, Bermuda and the Cayman
comes from legislation under which com- Islands. All three of them are less developed
panies and trusts whichare not locallyowned countries for U.S. ncome tax purposes.23
or operated can obtain long-termguarantees However, the Bahamas and Bermuda are

against future taxes. Exempted companies are no longer deemed less developed countries for
guaranteed against taxes for 20 years and purposes of the U.S. interest equalization
exempted trusts can obtain guarantees for 50 tax,24 and many investments there by U.S.

years. persons are presently subject to a tax of
An exempted company pays an incorpora- II 40 of the amountinvested.TheCayman
tion fee of 8480 and a ninimum annual fee Islands remains a less developed country for
of $240. These fees are somewhat higher the interest equalization tax as well as the
than those for an ordinary company, but an ncometax.

exempted company has several advantages The Kock of Gibraltar has some tax advan-
which are not available to an ordinary tages, but its political situation leaves much
company.S A Cayman exempted company to be desired.25 Spain has closed her frontier
may issue no par value shares. It may use to Gibraltar and prohibits any land traffic to

bearer shares, provided they are not made or from the territory. Despite pressure by
available to residents of the sterling area. It Spain, Gibraltar remains British and is
need not include the wordLimited as part of connected to the outside world by both sea

its companyname. Shareholdersneed not be and air. Although ordinary companies pay
disclosed to the Kegistrar of Companies, 25% income tax, an exempt company pays
thus ensuring greater secrecy. By far the only an annual fee which fluctuates, based
most important advantage, however, is the upon the total amount of its share capital,
undertaking from the Government that no

taxes will be applied to it for a period of 20 20. SinceJanuary I, I969, the UnitedKingdom-
United States income tax treaty does not applyyears.

A new TrustsLaw2 enacted in the Cayman
to the Cayman Islands. U.S. Treasury Depart-

Islands in 1967, provides for exempted
ment ReleaseF.1368 (October 4, I968).
2I. See CompaniesLaw, Chapter 22, Laws ofthe

trusts with similar guarantees against future Cayman Islands, I963, as amended, Sections I79-
taxes for up to 50 years from the date the I93; and Tax Concessions Law, Chapter I64,
trust is created. An exempted trust can also Laws of the Cayman Islands, I963, as amended,

be exempted from the antiquated and Sections6-7.
22. Trusts Law, I967, of the Cayman Islands

complexlegalruleagainstperpetuities.Itmay (Law 6 of I967).
instead run for a duration ofup to Iooyears. 23. Executive Order IIO7I, December28, I962,
During I97I, the Cayman Islands will adopt I963-I CumulativeBulletin I37.

Executive Order IIz85,June I966, I966.their own currency, the Cayman dollar, a
24. Io,
2 CumulativeBulletin480.

sterling area currency on a par with the 25. For additional information on Gibraltar, see

UnitedStates dollar. Tax Havens, supranote 5, at 42.
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borrowings and reserves. The ninimum free market in wlich both sterling and non-

annual fee is about $240. An exempt com- sterling currencies are freely exchanged.
pany receives an exemption certificate Hong Kong has no tax on capital or capital
granting it full exemption from Gibraltar gains, no tax on dividendsand no death duty
income tax and estate duty for 25 years.2e on property situated outside of the Colony.
The complexsliding scale of fees payable by It has no tax treaties with other countries.

exempt companies nay be replaced shortly There has recently been a sharp increase in

by a flat fee of about $480 per year. Special the number of U.S. companes establishing
exemptions also apply for exempt ships and regionaloffices in Hong Kong.
shippng companies.2, These have been The Isle of Man is located in the Irish Sea

particularly attractive to owners of pleasure between Great Britain and Ireland. It s a

yachts. self-governing territory within the British

Although Greenland s an integral part of Commonwealth.It s easily reachedby air or

Denmark, a Greenland corporation is not sea from the British Isles. There is a Manx

subject to Dansh taxat:ion as long as it does income tax at the rate of2I-I/4o. A Manx
not conduct business within nainland company which is controlled and managed
Denmark. Greenland is excluded from the from another country is exempt from Manx
Danish-U.S. income tax treaty, but Danish ncome tax.3o Use of the IsleofManas atax

withholding tax does not apply to dividends haven is generallyofbenefitonly to residents

paid by corporationshaving their registered of the United Kingdom, who enjoy specal
offices in Greenland. If appropriate formali- exchange control privileges on transfers to

ties are followed, there are no exchange t:he island.
control problems on remitting funds from Jamaicahas InternationalBusiness Companies
Greenlandto foreigncountries. much like those of Antigua and Barbados.
Haiti could be a popular tax haven were it Jamaica is an independent nation within the
not for its political situation.'8 Investors British Comnonwealth.31 The Jamaican
hesitate to put their assets in places which
may be lacking in politicalstability. 26. Companies (Taxation and Concessions)

OrdinanceofGibraltar.
Hong Kong, a tiny British Crown Colony 27 Merchant Shipping (Taxaton and Conces-
bordering on nainland China, is a najor sions) OrdinanceofGibraltar,as amended.
nternationalfnanciai center. It is theprimary 28. For additional information on Haiti, see Tax

tax haven of the Far East, even though it Factors, supra note 4, at 83, but note that some of
this informationis now out ofdate.does impose taxes.29 Income from sources
29. For additional information on Hong Kong,within Hong Kong is taxed at a I5% rate, see Pine, Sidney Ik., and Moore, Raymond E.,

but oreign-source ncome is completely Hong Kong- The Comnercial Center o Southeast

exempt. Because it is also the leading Asia, Prentice-HallTax Ideas, paragraph 24,034

manufacturing and trading center of South- (1967); Tax Havens, supra note 5, at 52; and
Information Guide for Doing Business in Hong

east Asia, operations established in Hong Kong,PriceWaterhouse& Co.,NewYork(I969).
Kong often appear to have a legitimate 30. For additionalinformationon the Isle fMan,
business purpose and may be less suspicious sec Tax Havens, supra note 5, at 63.
than those of the purer tax havens when 3 I. For additional information on Jamaca, see

analyzed by tax officals of other countries. Information Guide for Doing Business in Jamaica,
PceWaterhouse & Co., New York (I967);

Although,HongKong is wthin the Schedul- and Swanson, Howard P., Income Tax Aspects of
ed Territories of the sterling area, it has a an Investment inJamaica, 35 Taxes 371 (I957).
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International Business Company is much withholding tax on dividends remitted
like those ofAntigua and Barbados, and the abroad, Liberian corporations controlled by
same commentswouldapply. nonresidents are free from these taxes with
The Jamaican Minister of Finance and respect to foreign-sourceincome,86

Planning has recently announced plans for Liberia has had a long history of polit:ical
proposed legislation to combat both tax stability and encouragement of foreign
evasion and avoidance, with enphasis on investment. Other inducements, some of
curbing tle use of tax havens by Jamaicans. which are particularly attractive to Ameri-
It should also be noted that while the cans, are the complete absence of exchange
United Kingdom-United States income tax controls, the fact that the United States

treaty still applies to Jamaica, negotiations dollar is used as the official currency and the
have been taking place which may result in a ease of incorporating companies ad re-

separate new income tax treaty between the gistering ships.37 Liberian corporation law is
United States and Jamaica.82 very similar to United States corporation
Jersey is the largest of the English Channel law and it is readily understoodby American
Islands. Although it is nearer to France than lawyers and accountants and their clients.
to England, it is a part of the United King- Companies may be formed rapidly and the
dom. Jersey ncome tax is imposed on cost of forming and maintaining companies
companies at a 2000 rate and a similar rate is is reasonable. There are no annual reporting
imposed on dividends paid by a Jersey requirements,but an annual government fee

company. A nonresident Jersey company- of $I0o must be paid Meetingsmay be held
one wlich is registered in but controlled and records may be kept anywhere in the
from outside Jersey-pays an annual fee of world. Either registered or bearer shares
about $240 in lieu of company income tax, may be issued. There are no nationality
but its dividends are taxable.83 Jersey would requirements for offcers, directors, share-
not appear to be generally suitable as a tax holdersor incorporators.
haven except for United Kingdom residents. Liechtensten is a tiny principality located
Lebanon has been mentioned from thne to between Switzerlandand Austria, about two

time as a possible tax haven.34 Its capital city,
Beirut, has long served as the banking and 32. Tax News Service II-14 (1969). See also Tax
financial center for the wealthy Arab oil News Service II-46 (197o) and II-50 (I970).
sheiks ofthe MiddleEast. Its haven status has 33. For additional informationonJersey, see Tax

declined drast:cally in recent years due to a
Havens, supranote 5, at 7I.
34 For additional information on Lebanon, see

major bank failure in I966 and to read- Inormation Guidejor Doing Business in Lebanon,
justments required by the I967 Arab-Israeli PriceWaterhouse & Co., NewYork (I968).
war. Nevertheless, for its fellow Arab 35 Liberian Maritime Law (Title 22 of the

countriesit is still a haven. Liberian Code of Laws of 1956, as amended).
as

Liberia, on the west coast ofAfrica, has been 36. Liberian Internal Revenue Code, amend-
ed.

particularly successful in attracting a large 37. For additional information on Liberia, see

number of slipping companies and ship Diamond,WalterH., Advantages oIncorporatng
registrations. As a result of its modern in Liberia, Prentice-Hall Tax Ideas, paragraph
maritime code adopted in I948,3s Liberia 24,o19 (I966); Tax Havens, supra note 5, at 81;

and Liberia as a Corporate Domicile, The Inter-
now has the largest merchant fleet in the national Trust Company of Liberia, Monrovia
world. Although it has an income tax and a (I966).
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hours by car from Zrich, Switzerland. It is preparing to enact new legislation with

tied economically to Switzerland. Foreign- regard to offshore companies and a new

owned enterprises doing business abroad pay maritime code patterned after that of Libe-

only a small capital tax which can be kept as ria.41 However, this proposed legislation has

low as about $I50 per year. They are exempt not yet been enacted.

from all other taxes. Liechtenstein is com- Malta could become an important tax haven,
nonly used by wealthy Europeans as a especially for Europeans. It is now an in-

haven for holding and investment coin- dependent nation within the British Com-

panies,38 It has a flexiblecorporationlav,. monwealth. It has a prime location, in the
Liechtenstein has an entity known as an Mediterranean Sea, about 60 miles south of

Anstalt, or establishment, which is a mixture Sicily and about tWo hours by air from

between a company and a trust,3s In Europe tLome.

it is consideredsomethingof a status symbol Monaco is a tiny principality located on tle
to have an Anstalt. Anyone can have a Swiss French Riviera. Mongasques are free of

bank account but not everyone has his own ncome tax and they hope to renan that
Anstalt. Recently, however, this has begun way now that their problems witl France

to backfire. Tax inspectors in some European have been resolved. In I96Z, former French

countries are now very rough in their President Charles de Gaulle declared that
examinationsofa taxpayer who has dealings Monaco's status as an internationaltax haven

with an Anstalt.They assume thathe is doing was detrinental to France. A new tax treaty

that which he probably is doing-that is, was signed in 1963, under which French

hiding assets and income. citizens, who had taken up residence in

The Grand Duchy of Luxembou,g is the Monacosince 1957 have to pay ncome taxcs,

smallest member of the European Economic but a11 others remain exempt. Under the

Community, or Common Market. Sone of treaty, conpanies doing more than 250o of

its tax laws are being unified with those of their busine5s outside of Monaco arc subject
the other member countries of tlie EEC. to tax. Monaco's status as a tax haven has

However, Luxembourg holding companies declined somewhat as a result ofthe fact that

are not subject to either direct or indirect it came out second best in its tax struggles
taxation.' Instead, they pay only an annual with France.

fee of O.I6% of the value of their issued The Netherlands is a haven for holding com-

shares and debentures, with a minimun fee panies as a result of its substantial holding
of $30 per year. Holding companies nay

take participations in donestic or foreign 38. For additional information on Liechtenstein,
enterprises and they may own securities. see Tax Have,ts, supra note 5, at 87.

Luxembourg holding companies are very 39. See Gggi, Bruno B., The Establishme,t as a

popular in Europe. Luxembourg is a party to Type of Enterprise of Private Law in Liechtenstein
Law, General Trust CorporationLimited, Vaduz,

a number of tax treaties, but holding con- Liechtenstein(2nd edition, I967).
panies are generallyexcluded from obtaining 40. For additional information on Luxembourg,
the benefitsofthese treaties. see Tax Havens, supra note 5, at Io2; and Holdng
Malta has recently been publicized as a Companies in the Grand Duchy o/-Luxembourg, I9

proposednew tax haven. An article publish- Foreign Tax LawWeekly Bulletin, March I 2,

ed in The Wall Street Journal late in I969
I969, at I.

4I.WaU Street Journal, November 4, I969, at

stated that the Maltese Govemment was 32.
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prvilege. Under it, a Netherlands holding throughCuraaocompanies.The destructive
company is completely free from tax on riots whch took place at Curaao in May,
income and capital gains arising from its 1969, appear to have had relatively little
direct participations in either domestic or effect on the use of the Netherlands Antilles
foreign subsidiaries.42 Under the I969 Ne- as a base for offshoreoperations.
therlands corporate income tax law the The British-French condominium of New

holding company must have at least a 500 Hebrides in the South Pacific is currently
direct participation in the share capital of the being promotedas one ofthe world'snewest

subsidiary, the participation must not be a tax havens. It has no ndividualor corporate
portfolio investment, it must be held from income tax. Laws are being patterned after
the beginning of the fiscal year and the those of the Cayman Islands. Britain and
subsidiary must be subject to income tax.48 France rule the islands as equal partners and
The privilege is designed to prevent double new legislation requires joint approval. The
taxation of the same profit. Tle use of lack of adequate transportation and com-

Netherlands holding companies is made munication facilities somewhat inhibits the
attractive in some cases by the fact thatthe use ofNewHebridesas a haven.
Netherlands has no withholdng tax on Norolk Island is a tiny Australian External
interest and that withholding on dividends Territory locatedabout I,000 milesnortheast
going to a foreign parent company is often ofSydney, Australia. Many ofits inhabitants
reduced to zero by Netherlands income tax are descendants of the HM.S. Bounty
treaties with other countries. mutineers. The islanders reputedly have
The NetherlandsAntilles is a major tax haven been guaranteed that they will never be
although its status as a haven began only taxed. Australia has introduced legislation to

about I5 years ago.44 Virtually all of its tax curb the use ofNorfolk Island as a tax haven
haven business is centered in Curaao. The by Australians,but it is neverthelessavailable
Netherlands Antilles has become an im- for use as a havenby others.

portant base for mutual funds and other Panama is a major tax haven.45 It has an

investment companies, both public and
private. Such companies pay a small local

42. See van Rooijen, MJ., The Substantial
icome tax which is generally nore than Holding Privilege in Netherlands Corporation In-
offet by other advantages ncluding those come Tax, 23 Bulletin for International Fiscal

obtained under tax treaties. Substantial Documentation 337 (I969). For additional in-
formation on the Netherlands, see Inormationbenefits are also available for holding com-
Guidefor Doing Business in the Netherlands, Price

parties, shippigad aviation companies and Waterhouse & Co., New York (I966); and

companies investing in real estate abroad. Taxation in the Netherlands,Haskins & Sells, New

NetherlandsAntilles subsidiaries are used by York (I967).
major international companies to float 43. The principleoftax sparing is recognized.

The other country must have a tax, but there
Eurobondissues. Incomefrom manyofthese need not be an actual obligation to pay such tax
activities is taxed at a rate of 3% or less. where, for example, a tax holiday is granted by
Substantialadvantagesare also availablewith the other country.

respect to United States real estate nvest- 44. For additionalinformationon the Netherlands

ments by Netherlands Antilles companies Antlles,see Tax Havens, supranote 5, at Io8.

45. For additional information on Panama, see
and many sophisticated nonresident aliens Advantages o Incorporating n Panama, Prentice-
nvesting in United States real propertydo so Hall Tax Ideas, paragraph 24,028 (I966); Tax
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income tax, but all foreign-source income is Switzerland is probably the most difficult

exempt.46 It has no ncome tax treaties. Like country to generalize about as a tax haven.49

Liberia, it goes out of its way to encourage Most direct taxes are levied by the cantons

the incorporation of companies and the (of which there are 25), rather than by the

registrationofships. Panamahas no exchange federal government. Switzerland has con-

control. Its currency is considered stable and cluded tax treaties with many other coun-

is pegged to the United States dollar. tres. Some of these countries complained to

Although the language of Panama is Switzerland that people from all over the

Spanish, the articles of incorporation of a world were using Swiss companies to take
Panamaniancompanymay be written in any advantage of treaty concessions to which
language.The incorporationlaw is extremely they were not entitled. A I96z decree of the
liberal.47 In recent years Panama has adopted Swiss Federal Council has efectively put an

banking legislationpatternedafter Swiss law end to these alleged abuses,s No place on

which permits numbered bank accounts and earth has a better reputationthan Switzerland
offers complete assurance of bank secrecy. If for political and economic stability. Swiss
Panama has a problem it is probably due to banks and the bank secrecy laws under
the political unrest which has occurred there which they operate have the reputation of
in recent years. being the frnest in the world. A few of the
Sark is another one of the English Channel lesser known Swiss cantons-such as Zug
Islands. Its status as a potential tax haven and Fribourg-offer attractive homes for
declined drastically during I969, when the holdingcompanies.
Dame of Sark threatened to turn over

administration of che island to Guernsey,
anotherofthe Channel Islands. Havens, supra note 5, at I20; Information Guide

Sealand is a new country which has been jor Doi,g Business in Panama, PriceWaterhouse &

Co., New York (I967); and Taxation in Pana,na,
created for the primary purpose ofservng as Haskins & Sells, NewYork (I969)
a tax haven.48 It s located six miles oft the 46. Law 9 of I964, the income tax law ofPana-

east coast ofGreatBritainandis smallerthana ma, specifically defines offshore activties which
are not subject to Panamanianincome tax.

football field. It is one of seven island forts See Law of and Law of 1946, the47. 32 I927 9
built near the Thanes Estuary during World basic Panamanian laws on corporations. For a

War II and it became a full-fledged country good summary thereo, see Darling, R.icardoA.,

about two years ago. Offshore companies The Commercial Laws of Panama, Oceana

registeredn Sealand pay only nominal fees. Publications,Inc., Dobbs Ferry, NewYork, I966.
48. See Foreign Tax and TradeWinds, October

Under British tax law profits earned by a 1969, at 3.

company from sources outside the Unted 49. For additional information on Switzerland,

Kingdom are not taxed if the company's see Tax Havens, supra note 5, at I28; Inormation

affairs are managed and controlled outside Guide for Doing.Business in Switzerland, Price

the United Kingdom. British directors of
Waterhouse & Co., New York (I965); Tax and
Trade Guide-Switzerland, Arthur Andersen &

companies with headquarters n Sealand Co., New York (I965); and Switzerland-A
therefore take a Io-minutehelicopterride to Digest of Principal Taxes, Ernst & Ernst, New

Sealand to conduct their meetngs on the York (I968).
island. It is unlikely that anyone other than 50 See Locher, Kurt, and lyser, Walter, Swiss

Measures Against Abuse of Tax Conventions,
the British will make use of Sealand as a tax International Bureau of Fiscal Documentation,
haven for some time to come. Amsterdam,Netherlands(I963).
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The use of Switzerland as a haven has Americanscomplainedthat taxationwithout
recently come under attack by several representation was tyranny. Following the
countries, including both the United States loss of the American colonies, the British
and Germany. The United States Congress is apparently changed their basic philosophy
in the processofenactinglegislationdesigned with respect to colonies. They made taxation
to prevent Americans from using secret generally matter for self-determinationbya

bank accounts in Switzerland to circumvent each colony through its own elected
tax and securities laws. At the same time, the representatives.Thus, the AmericanKevolu-
United States authoritiesare trying to get the tion probably contributed to many of these
Swiss to agree on a special new treaty which present and former British colonies being
would permit penetrationof bank secrecy in tax havens today.
cases of tax evasion. It is not likely that the
Swiss will accede toanymaterialdegree. The CHOOSING A TAX HAVEN

German Federal Government also is seeking
treaty assistance and legislation to combat It is not possible to rate tax havens in quite
tax evasionby postbox companies. the same manner as the Guide Mcheln or

The Turks and Caicos Islands, adjacent to the Temple FeWng rate restaurants and hotels.
Bahanas, qualifr as a separate tax haven. The final choice ofwhich tax havens to use

Substantial efforts are now being made to always depends on the special circumstances

develop the tax haven facilities of these of each individual case. Generally, problems
islands. Unfortunately, they are presently arise not in the tax haven but in the country
too hard to reach but it is likely that they of residence of the person wishing to use the
will eventually become an important tax tax haven. The problems are compounded
haven. when he may be deemed resident in more

Even the United States has been accused of than one country, or when persons having
being a tax haven. The following somewhat different residences join together in a single
amazing sentence appeared in the House project. The problems may be further
Ways and Means Committee R.eport on the compounded where, as in the case of the
Foreign InvestorsTax Act of 966 :6x United States, taxation is also imposed based

The interplay between the tax rules of upon citizenshipwithout regard to residence.
certain foreign countries and the United International tax planning is a complex
States has in some cases permitted the use field. It requires a knowledgeof the tax and
ofthe United States as a tax haven. corporate laws ofmany countries, as well as

Needless to say, the allegedly shameful use the numerous ncome and estate tax treaties
of the United States as a tax haven in the between countries. A careful blending of
manner described in the Committee Report entities-some from tax havens and some

was effectively stopped by the enactment of not-can often result in legal avoidance by
the Foreign Investors Tax Act.52 Other an investor of substantial taxes which he
possibilitiesstill exist. might otherwisehave to pay.
An interestingobservationcan be madefrom
this reviewoftaxhaven jurisdictions.A large
number ofthese havens are either present or

5I. Report of the Committee on Ways and
Means, U.S. HouseofRepresentativesNo. I450,former British colonies. The American 89th Congress,Second Sessionat I4.

Revolution was fought largely because the 52. U.S. PublicLaw 89-809(I966)

434 BulletinVol. xxv, October/octobreno. Io, x970



TORAO AOKI:*

DOUBLE TAXATION CONVENTIONS OF JAPAN

(Part I)

I. BACKGROUND mentioned later, like the OECD Model, all
Japan's double taxation treaties contain

. ForerunnerofDouble TaxationTreaties provisions for shipping and air transport. By
Duble taxation treaties in the form of the virtue of the Law, however, the Govern-
Draft Convention for the Avoidance of ment may make administrative arrange-
Double Taxation as prepared by the Fiscal ments, without concluding a full-fledged
Committeeofthe Organisationfor Econom- double taxation convention, on the bass of
ic Co-operation and Developnient (herein- reciprocity to exempt tax on international
after referred to as the OECD Model) or transportation business, which, by its very
its predecessors became known to Japan after nature, is one of the areas nost vulnerable to

the war. As a means ofelinfinationofdouble double taxation. These agreements are also
taxation, however, exemption of taxes on used to extend, in terms of the territory or

income from international transportationon tax covered, the application of the tax

reciprocal basis is time-honoredpractice exemption provided in the doublea a as taxa-

in Japan. In prewar days, the devices for tion treaties. There are now arrangementsof
mitigating international double taxation in this kindwith the United Statesb' 2, the Ne-

Japan included the unilateral deduction of therlandsi 2, Argentina,Aden and Kenya for
tax payable to foreign countries as necessary ocean transportation,wth Iran for air trans-

expense from tile gross income and bilateral portation, and with Sweden (on enterprise
tax exemption ofprofits from the operation tax), South Africa, the Kepublics of Korea

ofships in internationaltraffic. and Lebanon for both ocean and air trans-

By thelawof I924, the Japanese Government portation.
was authorized to exempt foreign shippng
enterprises from tax on income arising from 2. Develop,nents of Double Taxation Conven-
ships registered in foreign countries if such tions

foreign Governments grant the same tax The first convention for the avoidance of
exemption to Japanese enterprises. Under double taxation which Japan has ever

this law, the Japanese Government had concluded is the one wth the United States
mutual arrangementswith several countries, signed in April 1954. As Japan's stake in the
some of which are stll in force. After the
war, this law was replaced by Law No. I44 * The author is Director, International Taxof 1962 which makes it possible to exempt Affairs Division, Tax Bureau, the Ministry of
not only national taxes (incone tax and Finance oftheJapaneseGovernrnent.Needless to

corporation tax) but also local taxes (in- say, however, the views expressed here are

habitant taxes and enterprise tax) on incone strictly his own and in no way reect the opinion
from air transport as well as shipping, oftheJapaneseGovernment.

I. Income tax and corporationtax only.regardless of the country of registration of 2. Requirement with respect to registration of
aircraft or shps. Of course, as will be ships is involved.
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world economy grows, the network of Government but only by the local author-
double taxation arrangements has con- ities. Incidentally, according to the Con-

siderablywidened. stitution of Japan, treaties are subject to

So far, Japan has concluded 24 treaties with approval by the National Diet (parliament),
respect to taxes on income, of which those which is bicameral. The 24 countries with
with Italy, Zambia, the Republic of Korea, which Japan has entered into tax treaty
and the Netherlands are not yet in force. It relations and the dates ofentry into force of
should be noted that these treaties do not their respectiveconventionsare as follows in

apply to taxes on capital since, in Japan, tax chronological order of the signature of the
on capital is not levied by the Central originalconvention:

I. The United States April I, I955 (tLevisedon September9, I957,
September2, I964andMay6,
I965)
(Newone was initialledon

May 4, I970)
2. Sweden June r, I957 (Revisedon May 25, I965)
3. Pakistan May I4, 1959 (R-evisedon August I, 196I)
4. Norway October25, I968 (Formerone on September I5,

I959)
5. Denmark July 26, 1968 (Formerone on April 24, I959)
6. India June I3, I960 (ILevisedone was signedon

.

April 8, I969)
7. Singapore September 5, I96I
8. Austria April 4, I963
9. New Zealand. April I9, I963 (R.evisedon September30,1967)

Io. The United Kingdom April 23, I963 (Newone was signedon

February IO, I969)
II. Thailand July 24, I963
I2. Malaysia August 2I, I963 (Newone was signedon

January 30, I970)
13. Canada April 30, I965
I4. France August 22, I965
1 5 The Federal Kepublic

ofGermany June 9, 1967
I6. Brazil December 3 I, I967
I7 Ceylon September 22, I968
I8. Belgium April I6, I97O

I9. The UnitedArab

Pepublic August6, 1969-

2o. Italy Signed on March 20, I969
2I. Australia July 4,. 1970
22. Zambi Signed oh.February I9, I970
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23. The Republic of
Korea Signed on March 3, I97O

24 The Netherlands Signed on March 3, I970

Conventions were also initialled with position on the five per cent maximum tax

Switzerland on July Io, and with Kenya, rate on dividends paid by the subsidiary to

Tanzania and Uganda on August I3 this its parent company (Article o), usually
year. As a rough indication of the coverage keeping such upper limit at ten per cent.

of the tax conventions in terns of foreign Japan reserves the right to tax royalties as

trade, Japan's exports to these 24 countries as well as profits from the alienationofrightsor

a percentage of its total exports, excluding property giving rise to royalties (Article I2).
those to the Communistblock, are about 64 Japan also reserves the right to tax profits
per cent. derived from a businessprovidingservices of
As for the double taxation treaty with respect public entertainment, regardless ofwhether
to estates and inheritances,Japan has conclud- the business is conducted through a perma-
ed only one Convention, i.e., with the nent establishment(Article I7) or not.

United States. This Convention was sgned Japan has made some observations to clarifr
and enteredinto force on the same day as the its position regarding the following provi-
Convention with the United States con- sions. The term permanent establishment
cerning taxes on income. (Article 5) may be interpreted in such a

manner as to cover the case of supervisory
3. Accessionto the OECDModel activities carried on in connecton with a

A member of the OECD since April I964, construction, installationor assembly project
Japan conforms to the Model to the greatest for more than I 2 months. Japan wishes to

possible and practical extent when conclud- tax gains from the alienation of shares of a

ing new convemtions or revising existing company resident ofJapan ifthe alienatorof
ones. However, when it announced its the shares has a predominant position in the
accession to the R.econmendationconcern- company (Article 13). Japan understandsthat
ing the Model in,July 1964, the Japanese the provisionsofnon-discrimination(Article
Government reserved its position and made 24) do not prevent the contracting State
observations on some Articles. The reserva- fromnot granting to non-residentcompanies
tions have been made on the following five such tax reliefs as are available to resident
Articles. Japan reserves its position on the companies for the purposes of avoidance of
application of the convention to taxes on double taxation.

capital (Article 2) because, as noted pre-

viously, no tax on capital is leved by the II. TAXATION OF NON-RESIDENTS AND

State in Japan. Since Japanese taxation laws FOREIGN CORPORATIONS

use the criterion of place of head or main
ofice to determine the residence of a 1. The Concept of Non-residents and Foreign
company, it reserves its position on the Corporations
adoption of the'.place of effective manage- In order to understand better the tax

ment as the prference criterion (mainly conventions which Japan has concluded, it
Article 4). Because of its split rates taxation may be necessary and helpful to know, in
on profits of a company, Japan reserves its general, how non-residents and foreign
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corporations are taxed under the Japanese are classifiedin the following four types:
Income Tax and Corporation Tax Laws (i) a foreign corporation which has a

unless otherwise provided in the double branch, office, factory or other fixed
taxationagreements. place ofbusinessin Japan;
A resident taxpayer, who has residence or (ii) a foreign corporation,other than of the
domicile for a period ofone year or more in type (i) above, which undertakes con-

Japan, is subject to income tax upon his struction, installation or assembly ac-

world-wide income (full tax liability), tivities or supervision of such activities

while a non-resident taxpayer is taxed solely for more thanone year in Japan;
on ncome from sources witlin Japan. A (iii) a foreign corporation,other than of the

non-permanent resident who has no type (i) above, which carries on business
intentionofresidingpermanentlybut stays in in Japan through agents having, and

Japan for not more than five years is liable to habitually exercising, authority to con-

tax on incomefromsourceswithinJapanand clude contracts on behalfofthat foreign
income from foreignsourceswhich is paid in corporation;
or remitted to Japan. However, the principle (iv) a foreign corporation not falling under
of computing tax liability of such non- categories(i) to (iii) above.

permanent resident is the same as that of the The foreign corporation mentioned in (i)
resident taxpayer. above is liable to the Japanese corporation
A corporation(domesticcorporation),which tax on its entire income from sources in

has its head or main office within Japan, is Japan at the rate of 36.75 per cent (28 per

subject to the corporation tax on its entire cent in case of certain small-sized corpora-
ncome regardless of whether it is derived tions). The foreigncorporationfalling under
fromwithinor outsideJapan and irrespective the category of (ii) or (iii) is subject to

of the nature of income. A corporation corporation tax on the total income from

which has its head or main office outside business carried on in Japan and income

Japan is a foreign corporation, the place of derived from the sale or holding of assets

effective management having no bearing in situated in Japan and on such portion of

this connection. The underlying philosophy other income, including nterest, dividends
and methods for computing the tax liability and royalties, as is attributableto the business
ofthe foreigncorporationsare not materially in Japan. The aforesaid other income which
different from those for non-resident in- may not be attributed to the business in

dividuals. For the sake of brevity, it suffces Japan is subject only to separate ncome

here to give primarily a brefaccountof the taxation, i.e., taxation at a flat rate of 20

taxationof foreign corporationswhich most per cent (as a special measure, the reduced

foreigners and freign enterprises may be rate temporarily applies to some items of

interestedin. ncome) of gross revenue. In the case of a

It should be added that, besides the national foreigncorporationreferred to in (iv) above,
taxes mentioned above, as local tax, the corporation tax is not imposed on business

prefectural and municipal inhabitant taxes income, but only on income derived from

and the enterprisetax are also levied. the sale or holding ofcertainassets situated in

Japan, while all the other income mentioned
2. TaxationofForeignCorporations above is liable only to

66

separate income

For taxation purposes, foreign corporations taxation .
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3. TaxationofNon-TesidentIndividuals volved on the basis ofnormal transactions at

Non-resident individuals are also classified, arm's length; (iii) ncome from construction,
for taxation purposes, into the same four installation or assembly projects undertaken

categories as foreign corporations, and in Japan is treated as arising in Japan; and (iv)
comparableprinciples and rules govern these in the case of international maritime

individuals. A non-resident carrying on transportation, income from the business
business through a branch, offce or other allocatedon the basis ofthe ratio that revenue

fxed place of business in Japan is subject to from outgoing passengers and cargoes from

aggregate income taxation, i.e., income Japan bears to the world-wide revenue is

taxation at the graduated tax rates from Io treated as arsing in Japan, and n the case of

per cent to 75 per cent on the basis of net internatonal air transportation, the alloca-
income on his entire income from sources in tion is made on the basis ofrevenueobtained

Japan. The items ofincome other than those or expense incurred in Japan, the value of

subject to separate income taxation as assets located in Japan or other reasonable
mentioned in the case of foreign corpora- factors. No ncome is deemed to arise from
tions are also liable to income tax under the activities auxiliary to the main business, such

aggregate incme taxation as far as non- as advertising, collection of nformation,
resident individualsas are concerned. etc., and intra-company transfer or use of

money, industrial property or other assets.

4. Incomefiom Sources in Japan
For the purpose of calculating taxable n- III. ANALYSIS OF THE CONVENTIONS

come, the following are treated as income

from sources in Japan, vz. income from I. Scopeofthe Conventions
business carried on in Japan, income from (I) Subjects of the conventions

businessprimarilyprovidingpersonalservices As alreadystated, no national tax is levied on

performed in Japan, rent, etc., for the use of capital although the capital tax is levied by
immovableproperty locatedin Japanor from the local authorities only on capital located
the utilization,holding, sale or disposal of an in Japan, and, therefore, the double taxation

sset situated in Japan, interest on bonds conventions which Japan has signed do not

issued by domestic corporations or on loans cover taxes on capital. In recognition of the
for business carried on in Japan, dividends advisability of wdening the convention's

paid by domestic corporations, royalties for field of application, the Japanese Govem-

properties used in respect of business carried ment has ncluded taxes imposed by local
on in Japan, salaries, wages, and other remu- authorities as far as possible, depending on

nerations for personal services performed in the counterparts of the other contracting
Japan. States. Thus,abouthalfofthetax treaties that
Income from a business carried on con- Japan has so far concluded cover local taxes

currently both within Japan and abroad shall (mostly inhabitant taxes). In the interest of
be allocated according to the following greater benefits from mutual tax exemption,
criteria: (i) the total income from the sale of Japan also includes the enterprise tax in the

goods purchased abroad is treated as arising provisions conceming the profits from the

in the country where such sale is made; () operation ofships or aircraft in intemational
ncome from the sale ofgoods manufactured traffc undermost ofits conventions.
abroad is allocated among the countries in-
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(2) Personal scope the United States, Thailand and the United
For taxation purposes, Japan attaches more Arab R.epublic employ as such criterion the

importance to residence than to nationality. law under which corporations are created
All the conventions in which Japan is and organized, wlich is, in eflct, the same

involved apply to residents without distinc- as the criterion of the place of head or main

tion of nationality. Some of Japan s earlier offce as far as Japan is concerned.
treaties were not applicable to residents of
both contracting States, thus avoiding the 2. BusinessProjits
problems of conicts in fiscal domicile. (I) Permanent establishment
However, since I966, when the Convention The permanent establishment plays a key
with the Federal Republic of Germany role in determining the industrial or com-

was sgned, all the conventions except those mercal profits, snce such profits are subject
with the United Arab Republic, the original to tax only if the enterprise deriving them
draft of which had been preparedsome time has a permanent establishment in the con-

before, and Australia, cover residents of tracting State concerned.By and large, Japan
both of the contracting States. Japan is not has accepted the concept of permanent

necessarily accustomed to the preference establishment as worked out by the OECD

criteria such as a permanenthome, centreof Model, whenever necessary and appropriate,
vital interests and habitual abode as set forth with some modifications. The period for
in the OECD Model. Therefore, under the which a building site or construction, in-

conventions to which Japan is a party, the stallation, or assembly project can be carried
residenceofthe individual is to be deternin- withoutgiving rise to a permanentestablish-
ed by mutual agreement between the ment is shortened from twelve months

contracting States, sometimes (under the specified in the OECD Model to mostly six

Conventions with Belgium, the Federal months under the existing conventionswith

Republic of Germany, Brazil, the United developing countries. In addition, according
Kingdom and Malaysia) taking into con- to half of the treaties which Japan has con-

sideration the abovecriteria. cluded, supervisory activities performed for
In thecase ofpersons other than ndividuals, more than twelve months (six months under
the idea ofplace ofeffective management three conventions) in connection with a

is not well-established in Japan, either. constructionor assemblyproject constitute a

Instead, the place ofheador main office is the permanentestablishnent.
only criterion to establish the residence of a Like the OECD Model, Japan's conventions

corporation,since any corporationorganized provide that a dependent agent who has,
under Japanese law is required to have its and habitually exercises, authority to con-

head office in Japan and is deemed to be clude contracts in the name of the enterprise
situated in the place ofsuch head office. This is deemed to be a permanent establishment.
rule of the place of head or main offce The concept of permanent establishment is

governsmost ofJapan'sconventions.While, extended,under many ofthe conventions, to
under some conventions,the residence ofthe a person who keeps an nventory of goods
corporations managed and controlled in the belonging to tle enterprise from which he

other contractng State, if considered of regularly flls orders or delivers goods on

double residence,.is to be determined by behaf of the enterprise or, under the
mutual agreement. The Conventions with Conventions with Thailand, India, New
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Zealand and tie Kepublic of Korea, to a of Korea are now characterized by the
person who regularly secures orders for the former principle and have detailed rules and

enterprise or affiliated group of enterprises. arrangements regarding the allocation of
On the other hand, nm conformity with the income to a permanentestablishment.
OECD Model, if the enterprise carries on Japan follows most of the rules as laid down
business through ndependent agents such as in the OECD Model with respect to deter-
brokers and commission agents, it is not mination of business profits. Even if a

deemed to have a permanent establishment permanent establishnent carries on mere

in the other contracting State. purchasing activities for the enterprise, the
As under the OECD Model, activities which profits of the permanent establishment will
do not create a permanent establishment not be increasedbyadding to them a national
include, for example, the maintenance of a figure for profits from such purchase.
stock of goods belonging to the enterprise Moreover,an ofice which functionssolely to

solely for the purpose of storage, display or purchase goods is not deemed a permanent
delivery, the use of facilties for similar establishment. The allocation ofprofits to a

purposes and the maintenance of a fixed pernanent establishment iS t0 be based on

place ofbusiness for preparatoryor auxiliary the arn's length rule, as a distinct and
activities such as advertising, supply of separate enterprise. However, the profits to

infrmationand scientifc research. be attributed to a permanent establishment
nay be determined simply by apportioning

(2) Determinationof business profits the total profits of the enterpriseon the basis

Following the OECD Model, Japan in its offormula,such as indirect method, when it
conventions has made it a rule to allow the is in accordancewith nationallawor custom.

contracting State to tax only as much of the With a view to securing arm's length
profits of the enterprise as is attributable to dealings between associated enterprises (pa-
the permanent establishment through wlich rent and subsidarycompaniesand companies
the enterprisecarrieson business in that State. under common control), the taxation
The taxing right doesnot extend to profits to authorities may, for the purpose of calculat-
which the permanent establshment of the ing tax liabilities, rewrite the accounts of
enterprise has not contributed. Admitting such enterprises if the accounts do not

the princple of force of attraction for disclose the true taxable profits on the
the permanent establishment, however, separate enterprise principle due to such
Japan's earlier conventions used to permit special relations between the enterprises.
the contracting State to tax all profits of In calculating the profits of a permanent

enterprisefrom sourceswithin its territory, if establishment, all expenses incurred for the
the enterprise deriving such profits has a purposes of the establishment, including
permanent establishtnent therein, regardless executve and general administrative ex-

of whether the profits come from penses, may be deducted, regardlessofwhere
permanent establshment. These conven- such expenses are incurred. Finally, the
tions, with the broad principle of taxation profits should be calculated by a consistent
on the entire income, have been gradually method.
changed to theoneswithprinciple'oftaxaton
on the attributable income only. The
ConventionswithPakistanand the Republic
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(3) Profits from international trans- is taxed, respectively, and in the case of

port business . Ceylon, one half of the income from the
As stated at the outset, Japan is very much operationofboth ships and aircraft is subject
interested in the reciprocal exemptionof tax to tax. The Convention with Pakistan does
on profits from the operation ofships or air- not exempt tax on profits fron sea transport.
craft in intemational traffic, which are In this connection, as expressly agreed with

particularly exposed to double taxation Malaysia, the methodsofcomputingincome
because of the intemational character of of a shipping company under Japanese .tax

their business. All the conventions to which laws and the certifcates issued by the
Japan is a signatory have provisions con- Japanese tax authorities are accepted by the
cerningprofits fromnternationaltransporta- tax authorities of the other contracting
tion. It is to be noted, however, that, ac- States. The majority of the treaties with the

cording to the OECD Model, the exclusive developedcountries and some of those with

taxing powerover such profits is left to the developing countries make the enterprise
contracting State in which the place of tax, which is the Japanese local tax, a subject
effective management of the enterprise is of the reciprocal exemption. The Conven-

situated, but treaties signed by Japan tions with the United States, Sweden,
substitute the country of residence of he Pakistan and the Republic of Korea ad-

enterprise for the OECD criterion. While ditionally condition tax exemption .on the
most ofJapan's conventions provide for the use of ships or aircraft registered in the
full tax exemption for both sea and air contracting State or in any third country

transport, in the cases of Thailand and which exempts tax on operation of ships or

Malaysia or India 50 or 45 per cent of the aircraft registered in the contracting State.

income derived from the operation of ships
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BELGIUM- TVA:

THE IMPORT OF GOODS

INTRODCTION II. PAYMENT OF THE TVA WITH RESPECT

TOIMPORT

In art. 3, the Belgian basic TVA law
subjects to TVA the import of goods into If the imported goods are declared for
Belgiumirrespectiveofby whom. consumption,tax must be paid on the date of
By importmust be understoodthe entry ofa declaration,s
good into Belgian territory with the excep- In cases and under conditions to be fixed by
tion of those areas to which taxation is not the Minister of Finance, payment maybe
applied by virtue ofa Royal Decree.2 deferred, until a period ofnot more than IO

days has expired, to be calculated from the
I. THE CONDITIONS UNDER WHICH date of declaration.6 The tax is paid in the
GOODS MAY BE IMPORTED INTO BELGIAN name of the consignee of the mported
TERRITORY goods.'

The consignee is he who receives or takes
A. If the import of goods is subjected to over the goods sent to him on the date on

customs regulations, these regulations apply which the tax is due; if there is no person
including the obligation to declare the who receives or takes over the goods, then
imported goods and the way in which the the owner is the consignee.
declarationhas to be made, even ifthe goods Th seller or transferor or a former seller or

are not subjected to import duty because of a former transferor may also act as the
their nature, origin or any other reason,8 consignee on condition that he has a

B. Ifthe mport ofgoods is not subjected to permanent establishment or a responsible
customs regulations, the goods must be agent in Belgiumfor the applicationofTVA.
mported into Belgian territory under The tax is paid in adhesive stamps which are

conditions to be laid down by the Minister affixed to a form conforming to the model
of Finance and should be declared as

follows:4 * Doctor iuris ofthe Free UniversityofBrussels,oral declaration is made in the case of MemberoftheBelgianBar.
-

1969.
import at the frontier between Belgium x. The Law of July 3, 1969, Moniteur Belge
and Luxembourg and Belgium and the (Official Gazette) of July I7, I969. Hereinafter

Netherlands. When an oral declarationis cited as BasicTVAlaw.
2. BasicTVA law art. 23.made a copy is givenofthe invoice which
3. Art. I,2 of Royal Decree no. 7, March 12,

was sent to the consignee of the imported 1970, Moniteur Belge (Otficial Gazette) of
goods; however the declaration is made in March x8, I970. Hereinaftercited as TVARoy-
writing on a form (according to a model al Decreeno. 7'.
laid down by the administration) if the 4. TVA Royal Decreeno. 7, art. I,2 and art. 2,2.

. TVA RoyalDecreeno. 7, art. 4.
mport takes placer a destinationwhich 6. TVA RoyalDecreeno. 7, art. 4.
is not that ofconsumption. 7. TVARoyal Decreeno. 7, art. 5 (I).
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laid down by the tax administration or by (3) some goods such as medcalpreparations,
using a stamp machine.8 foodstuffs and clothing etc. if it is shown
If the import takes place with exemption that they are presented to charitable insti-

from tax (cfr. injra) or payment of the tax tutions,15

at a rate which is lower than the highest rate (4) used goods inherited by a person who is

that may be due for the imported good, the resident in Belgium;'
declarant must show in a simple declaration (5) import ofused goods transporteddurng
the legal regulatoryor adrninistrativeprovi- a removal,whichgoodsbelong to an in-

sion governing the exemptionor paynentof dividual taking up residence in Belgium
the tax at a lower rate.9 where he had not yet a place ofresdence;

or used goods transportedby a group or

III. EXEMPTION ON IMPORT associationwhich is not liable to tax when
it comes to establish itself in Belgium.17

Exemptionfrom TVA is grantedfor: This exemption (5) is only granted under
A. theflnalmportofcertaingoods; the followingconditions:18
B. the temporarymportofsomegoods; - the goods must be part of the furnishngs
C. the re-importofcertain goods which were or equipmentbefore the import;
sent temporarilyabroad. - the goods must correspond to the prosper-
It should be noted that other conditons than ity ofthendvdualor with the nature and
those discussed below may be laid down by, importance of the group or association;
or on behalfoftheMinisterofFinance.10 - the goods nay not have been purchased
He can also grant partial or total exemption with the object of transferring them to

when t:hg conditions as to form, formalities Belgium;
or dates were not fulfilled,11 - for at least 6 nonths after inport the
Thepartiesconcernedlose exemptions.12 goods nust remain the property of the

(i) if the information which they provided individualor associationor group

to be granted exemption was incorrect Tleexception(5)only applies to motor cars if
or incomplete; the ndivdualor assocatonor group proves

(ii) if the mported goods are used for other that TVA or a sinilar tax was inposed on

purposesthan was permitted; them in Belgium or in another country and

(iii) if the goods imported with exemption that such tax is not liable to restitution.

are replaced by othergoods;
(iv) if the conditions laid down for the J

8. TVA Royal Decreeno. 7, art. 6,I and art. 9,L

application of the exemption are not 9. TVA Royal Decreeno. 7, art. 9, LI.

fulilled. Io. In other words, conditions different from
those explained in arts. 20-33 of TVA Royal

A. Thenalimportwithtotalexemptionromtax: Decreeno. 7 may be fixed.

(I) samples and specimens of trivial value
x I.L TVARoyalDecreeno. 7, art. I.
I2. TVA Royal Decreeno. 7, art. I8.

which can only be used for taking orders I3. TVA RoyalDecree no. 7, art. 20 (I).
for goods to be imported or exported;13 I4. See note I 3.

(2) catapgues, price ists and other com- I 5 Seenote I3.
I6. Seenote I3mercial printed matter on behalf of an

TVARoyal Decree (I).
enterprise established abroad, mported

I7 no. 7, art. 2I

I8. TVA RoyalDecreeno. 7, art. 2I (2).
by the consigneein small quantities,14

I9. TVARoalDecreeno. 7, art. 2I (j).
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It should be noted that no exemption s that they are re-exported.25
granted for consumer goods nor for stocks, (I) books mported for the use of public
furnishingsand equipmentwhich are intend- state libraries, and those of the Provinces,
ed to be used for commercial, industrial or nufcipalities and institutions of higher
agriculturalpurposes.20 education;20
(6) tlie import of a trousseau ad vedding (2) pictures and other objects imported to be

presents destined for a person resident exhibited in museuns or at exhibitions
abroad who is going to marry a Belgian which are held without any commercial
residentand interests to settle in Belgun, ain;27

on condition that tljat personcones from (3) Original objects of art inported by an

a state which grants Belgium a shilar artist;28
exenption.2t (It should be noted that the applicationof

(7) the import of fruit and vegctablcs these provisions can be elaborated by or

gathered in farns situated abroad near in the name of the Minister of Finance).
the Belgian frontier and exploited by (4) The import ofmaterial intended for any

Belgianresidents.2 kind ofoperations subject to the follow-
(8) the import of goods which, because of ng conditions:29

their nature or special destination can be - the materialmust be re-exported;
considered as of being of no significance - the material must be and must remain the
for trade, and goods which are part of property of someone who has no perma-
travellers' personal luggage. The total nent establishment in Belgium and is not

value ofthese a head may not exceed: liable to the payment of taxes and there-
a) I250 Bfrs. or 500 Bfrs. according to fore compelled to make a monthly or a

whether the traveller is at least I 5 years quarterlyreturn;
old or younger than I 5 years, if the goods - the material may not be used for any
are imported from a country which is not other activities as a result of which the
a memberstate ofthe EEC owner would be compelled to make a

b) 3750 Bfrs, or Iooo Bfrs. according to monthlyor quarterly return. (the Minister
whether the traveller is at least I5 years ofFinancemaymake exceptions)
old or younger than 15 years, ifthe goods (5) The import of professional material
are importeddirectlyor in transt through which is used exclusively in Belgium for
a country that is not a memberstate ofthe assembling, testing, checking, verifica-
EEC from a member state of the EEC tion, servicing or repairing of machines,
where they were in free commerce,a3

(9) An exemption from TVA with limita- 20. TVA RoyalDecreeno. 7, art. 2I (I).
tion as to the quantity which may be 2I. TVA Royal Decreeno. 7, art. 22 (I).
mported, is also granted for certain 22. For further details, see TVA Royal Decree

no. 7, art. 23 (I-3).products as tobacco, perfume, alcoholic TVA Royal Decree (I-3).
beverages,etc.94

23 no. 7, art. 24
24 For further details see TVA R.oyal Decree
no. 7, art. 24 (3,3)

B. The temporary mport wth total exemption 25. TVA loyalDecree no. 7, art. 25 (I).
26. TVA RoyalDecreeno. 7, art. 26 (I).rotn tax

This complete exemption is consequently
27. TVARoyal Decreeno. 7, art. 26 (2).
28. TVA Royal Decreeno. 7, art. 26 (3).

granted for certain goods on the condition 29. TVA Royal Decreeno. 7, art. 27 (I).
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installationsor vehicles.80 declarationmust be made that the goods will
No exemption is granted for material be re-importedfree fromTVA)
imported to be used for inland transport or A partialexemptionis granted for:
for the manufacturingor packing of goods, (4) goodswhichare re-mportedafterhaving
or for the material (with the exception of been repaired abroad, including re-

hand tools) which are imported for the conditioning,36

exploitation of natural resources, for the (5) goods which are re-mportedafter being
construction,the repairingor the maintenan- assembledabroad;87
ce ofbuildingsor for earth-worksor similar (6) goods, parts of which have been re-

works.81 mported after having been adopted to

To enjoy this exemptionit is necessarythat: such goods;38
the material must be mported by some- (7) goods which have been manufactured-

one who has no permanent establishment abroad from goods which have been
in Belgiumandis employedexclusivelyby exported for the purposes of such trans-

him or underhis personalsupervision; formation;
-the material must be the property of (Note that for the exemptions (4), (5), (6)

someone who has not a permanent and (7) the following conditions must be
establishmentin Belgium; observed:s9
the material must be re-exported within on their exportation a declarationmust be-

-

six months from the date ofimportation.32 made that the goods will be re-mported
free from TVA and the exportation and

C. The re-importation wth complete or partial importation must be carried out by one

exemption for goods which were temporarily anthesameperson)
exported The partial exemption concerning (4), (5),
COMPLETE EXEMPTION FOR THE TVA IS (6) and (7) is granted to the amount of tax

GRANTED FOR:
,4 computed on the normal value which-tle

(I) the re-mportationof animals and other exported goods would have on the day of

goods wlich are exported by persons their re-mportation at the rate whch s

having farning activities situated abroad normally applied for mported goods. The
near to the nationalfrontiers; amountoftaxpayablemaynot in any case be

(The Minister of Finance may prescribe less than the tax calculated on the value of

special conditions to this exemption to work performed on the goods at the rate

determineits applicability)s8 applicable to importedgoods.
(2) the re-mportation of packing materials Tax must be paid by the person who carries

and other objects which are specially
designed for use in the transportationof
goods,84 30. TVARyalDecreeno. 7, art. 28 (I).

(3) containers and normal accessoirs which 3 I. TVARoyalDecreeno. 7, art. 28(I).
32. TVA RoyalDecreeno. 7, art. 28 (2).

are exported and re-imported with 33.TVA1Loyal Decreeno. 7, art. 29 (I).
them.85 34. TVA RoyalDecreeno. 7, art. 30(I).

(Note that for (2) and (3) it is necessary that 35- 'IVA1LoyalDecreeno. 7, art. 3o(1).
no. 7, art. 3 I

the goods are used for the export and mport 36. TVA RoyalDecree (I).
See 36.

of goods and that they re not transformed
37 note

38. Seenote 36.
abroad. Further upon their exportation a 39- TVA RoyalDecreeno. 7, art: 3 I (2).
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out theexportationandimportation.Onthe IV. MEASURES GUARANTEEING THE RE-

other hand, a total exemption is granted COVERY OF TAX DUE AT IMPORTATION

when goods were repaired free abroad under
the terms of a manufacturer's garantee or The customs and excise administration

owing to the faulty manufacture f the responsiblefor the TVA may request a surety

good, on the condition that when the good depositto assure the recoveryofTVA,under

was originallymported the tax base was not the followingconditions:41

reduced on account of faulty manufacture. - when it is of the opinion that insuficient

(8) A total exemption is also granted for the tax has been paid or that the right to an

re-importationof: exemption was not sufficiently demon-

transportationequipment, including spare strated;-

parts and the normal accessoires and - when the tax was not paid on the date

equipment which is re-mported with the when the goodswere declared;
goods, on the condition that such goods - when the tax has been paid at a rate lower

remain the property of the person who than the highest rate applicabletothegood.
owned them at their exportation; This surety deposit must be paid at the

used accessories for railways and airpla- office apointed by the respnsible authori-
-

nes; ties. When such a deposit is not paid the

goods which are imported by a person customs authorities may hold the goods or
-

resident in Belgium, whichhe exportedon require that they be sent out the country.

the occasion of travel abroad under the

condition that such goods are definitely 40. TVA Royal Decree no. 7, art. 32 (2).
destined forpersonaluse.40 4I. TVA Royal Decrec no. 7, art. 34.
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TAX TREATIES BETWEEN DEVELOPED AND
DEVELOPINGCOUNTRIES*

(InternationalChamberof Comnerce (ICC): Report of the Commission
of Taxation,Doc. i8o]I22, 2. IV I970)

A - RESOLUTIONOF THE ECONOMICAND type will be those derived by a company
SOCIAL COUNCIL from dividends, the profits of a permanent

establishment, aad income from real prop-
I. In tkesolution I273 of 4 August I967 the erty or naturalresources.

Economic and Social Council of the United (b) The tax-credit method may be used in
Nationsexressedthe beliefthat: other cases, but with the finportant quali-
tax treaties between developed and devel- fication that credit should be given up to the
oping countries can serve to pronote the rate oftaxallowed to the host countryby the
fow of investment useful to the econonfic treaty instead of being restricted to the tax

development of the latter, especially if the actuallyborne in the host country.
treaties provide for favourable tax treatment 4-In recommending t:his policy to the
to such investments on the part of the developed countries, the ICC has in mind
countryoforigin(i.e. the financingcountry), that the developing countries may seek to

both by outright tax relief and by measures encourage investment by various means.

which would ensure to them (i.e. the in- Although attention has been focused on

vestments) the full benefit of any tax in- special, selective tax incentives in recent

centives allowed by the country of invest- years, such measures may be supplemented
ment. by encourageinentof a more general nature

2. The ICC slares tlis belief, but would such as low rates of tax on profits and in-

prefer to express it in a different way. Once come, allowances for expenditureon capital
the taxing powers of the host country have assets in excess of commercial depreciation
been defmed, it is the duty of the country and the facility to create tax-free reserves for
from which the investment is made to afford various purposes. It is desirable that the full
reliefagainst its own taxes to the maxinum benefit ofall such measures should accrue to

level of the taxing powers available to the the investor.
host country under the treaty whether those
powers are fully used or not.

3. Ths means that fnancing countries * Copyright by International Headquarters.
should recognise that there is a place for both Doc. 18o/122 Tax Treaties between developed
the exemption method and the tax-credit and developing countries, has been published by

the International Chamber of Conmerce, 38,metlodofreliefin their tax systems: Cours Albert Ier, 75 Paris VIII (Netherlands-

(a) The exemption method should be National Committee of the ICC, Prinses
adopted for income in respect of which the Beatrixlaan 5, Postbox No. 2309, Den Haag-
treaty imposes no limitation on the taxing 2078) in French and in English; Translations in

rights of the host country, other than the other languages will appear at a later date. This
publication may be obtained from International

obligation to refrain from discrimination. Headquarters of the ICC and from the various
The most important items of income of this NationalCommittees.
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B - THE AD HOC EXPERT GROUP C - THEPRIORRIGHTOPTHESOURCETO

TAX

5-The resolution of the Economic and
Social Council set up an Ad Hoc Expert 9. It is far from true to assume that all less

Group on Tax Treaties between Developed developed countries seek extension of the

and DevelopingCountries to explore: terna source of income or that they desre

ways and means for facilitating the conclu- to take to extreme lengths the principle that

sion of tax treaties between developed and the source country has the prior claim to tax.

developingcountries, including the formula- A few do so, but their views alone wouldnot

tion, as appropriate, of possible guide lines justify the evolution of a specal forn of

and techniques for use in such tax treaties model double taxtion agreement between
which would be acceptableto both groups of developed countries and less developed
countries and would fully safeguard their countries.

respectiverevenue interests. io. Though recognising that serious socio-

6. The ICC regrets that tle terms of ref- political problems exist in most .of the
erence were circuniscribed in this way. It developing countries, basic principles of

appears from the record of the first neeting inconie taxation must be safeguarded as

of the Expert Group in Geneva n I968 mucli as possible in order to avoid curtailing
that more attention was paid to safeguard- or even destroying the productionofincome

ing their respective revenue interests than at the affectedsources.

to promoting the flow of investnent. It is to I I. The term source, in comnonwitl the
be feared that tax treaties which fully term ncome, has a popular nealing
safeguard respective revenue interests and which does not lend itself to positive defini-
are acceptable to both groups of countries tion. The popular meaning might be held to

will inhibit the flow ofinvestment embrace any country from which a pay-

7-The developing coutries express two ment is made which is income or gives rise

objections in principle to the model double to income. In double taxation agreements a

taxation agreement designed by the OECD more practical econonfic nterpretation is

Fiscal Committee: i.e. adopted and the ICC believes that the

(a) it frequently departs from an earlier source principle promulgated by ECOSOC

ECOSOC resolution that the prior right to is nfisunderstood if applied in any other
tax icome belongs to the source country; context.

(b) the forms of relief provided by the I 2. Subject to minor exceptions, wherever

developed countries frequently fail to the OECD model agreement appear to

eliminate double taxation and also frustrate depart from the principle that the source in

the fiscal policiesofthe developingcountries. the popular sense has the prior right to tax, it

8. The purpose of this paper is to express the can be shown tlat any other solution would
views ofthe ICC on these objections, but on tend to deter trade or investment or the
the basis of achieving the maxiniuu contri- furnishing of skills and know-how. The
bution to trade with and investment in the deterrent effect usually arises from the fact

developing countries rather than undue that in most such cases the so-called source

concern about protectionofcurrent revenue country cannot, or s not prepared to,

yields. neasure the non-resident's taxable capacity
as reflected by his net income and particular
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circumstances, and must therefore base its between the host country and the financing
claims on an arbitrary assessment derived country nvolves an approximate balance of
from the gross income figures which are revenue 'sacrifce under agreements between
withinits knowledge. two developed countries. This is by no

13. The existence of this problem ndicates means a valid assumption.The fact that trade
the rational and realistic interpretationofthe and capital movements between two coun-

source principle. Although there cannot tries are closely balanced does not mean t:hat
always be a precise dividing liie between the the revenue effects of an OECD-type treaty
claims of the debtor and the creditor will be more or less equal. The revenue

country to be the source of income, more effects will depend upon the pre-treaty
weightshouldbe given to the countrywhere characteristicsofeach national tax system.
the essentialactivitygiving riset the income 17 The fact is that in any agreement
is carried on and wherethe essentialexpenses between two countries, whether they are at

are incurred than to the country which pays the same or very different stages ofdevelop-
the bill. ment, double taxation and other forms of

excessive taxation must be removed if the
D -- THE NATURE OF THE OECD MODEL agreement iS to achieve its economic

purpose. The revenuesacrifice will always be
I4. The OECD model agreement was not greater for the countrywhich has previously
conceived as a completely rigid ideal code shown the least restraint.
governing the tax treatment of non-

residents and foreign ncome. It is a com- E -- THE PERMANENT ESTABLISHMENT

promisebetween the more or less divergent CONCEPT

viewpoints of member countries on a

number of technical issues. Bilateral agree- I 8. In the I968 meetings of the Ad Hoc
ments subsequently negotiated have not Expert Group, a great deal of discussion
always adopted the model provisions in their centred around the 66

permanent establish-
entirety. Regardless of the merits of any ment concept. Proposals for its adaptation
particular variation, however, there is much to the needs of developing countries varied
to be said for adherence to a standard form, from unexceptionablylogical refinements to

and the ICC would wish to see closer virtual abandonment of the concept in
adherence to a single pattern in the future favour of ad hoc solutions which would
rather than increasingdivergence. assure a tax yield to the developingcountries
I5 If the Fiscal Committee had been from almost every conceivable transaction

representative of both developed and less with private sector enterprises in the
developedcountries, the greater diversity of developedcountries.
national attitudes might well have resulted I9. The ICC is aware that some features of
in marginal variations in t:he model provi- themodeldefnitionofpermanentestablish-
sions, but the extreme views of a few ment are capable of variation without any

developing countries could not have so serious loss ofeffctivenessofthe agreement.
influenced the whole as to produce a model The regular delivery of goods ex consign-
ofanentirelydifferentcharacter. ment stocks has frequently been brought
I6. Much has been made of the argument within the definition in the past, and there
tlat OECD-typeallocationoftaxingpowers would have been no serious objection to its
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inclusionin the OECD model. profit between the parent enterprise and the

20. A matter of more general significance is permanent establishment according to the

the importance of the place where the natureof the activityin each territory.
contract for sale ofgoods isconcluded, and (d) At the extreme, every export from a

the distinction between dependent and developed country to a less developed
independent agents. It s possible to appre- country might be the occasion for a tax

ciate, without accepting, the views of some demand by (or a tax transfer to) the latter.

countries that such crteria are too legalistic 22. The basis of such claims is pure revenue

and do not always reflect the substanceof the expediency and the ICC believes their

arrangements between the principal and his ncorporation in bilateral agreements be-

agent or representative. The subject merits tween developed and developing countries

further study by the OECD Fscal Comnt- would do greaterdamage to the flow oftrade

tee, buttmust be rememberedthat certainty than could possibly be justified by the un-

of interpretation and administrative con- certain net gain to the revenueofdeveloping
venience are valuable secondary attributesof countries.
a double taxation agreement. Juridical 23. Thedevelopingcountrieswhose revenue

standardsor points ofreferencecontrbute to needs lead them to Inake such claims are

such certainty and convenience, and al- characterised by high rates of tax on the

though this may provoke the complaint that trading income of non-residents and by
their adoption enables each enterprise to unorthodox methods of measuring the
determine for itself where it shall be taxed, profits of non-residents. To this extent, a

the answer must be that such a facility is and more or less substantial tax burden would

will remain an integral part of the right of fall on the non-resident enterprises them-

every enterprise to determine whether, with selves unless the developed countries sup-

whom, and on what terms it is prepared to plemented the exemption or tax credit

carry on business. system wth direct compensatorygrants, and

2I. Many suggestions for consideration by this would seem an utterly anomalous and

the Ad Hoc Committee go far beyond any unfair employmentofpublicfunds.

rational basis for determining the Furt:hermore,adoptionofsuchproposalssource 24.

country for industrial or commercialprofits. would bring almost every exportng and

Inter alia: importing enterprise in the developed
(a) Partoftheprofits from the sale ofgoods countries, to a greateror lesser degree,within

might be attributed to the country in which the taX jurisdiction of all the developing
they are purchased. countries.

(b) On the force ofattraction prnciple, the 25. The combinationof these consequences

existenceofa permanentestablishmentmight would have the most restrictive effects on

be equated with residence, so that the internationaltrade.

foreignparent enterprisebecomeschargeable
to tax in respect of transactions in no way F- CAPITAL GAINS AND OTHER OCCA-

associated or connected with the permanent SIONAL INCOME

establishmentitself.

(c) The arm's lengthmethodofattributionof 26.. Some developingcountrieswouldprefer
profits to a permanent establishment might to see the prior right to tax capital gains
give place to a percentage division of total allocated generally to the country in which
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the propertygivingrise to the gain is situated. G - ROYALTIES

The point is particularly relevant in relation
to the sale of shares, and the presumption is 3I. The ICC recommendations on the tax

that the rule should apply to all shares issued treatmentofroyaltiesfor the use ofintangible
by a locally registeredcompany. property and know-how were fully describ-
27 In the first place, the ICC must repeat its ed in ICC Brochure No 208 (I966). The
view.that the existence ofa capital gains tax creation, management and disposition of
at all in a developing country (or elsewhere) ntangible property is an economic acitivity
is a serious brake on capital growth and in itself, and the source of income derived
inimical to the evolutionofan active capital therefrom is properly identified with the
market. place where the activity is exercised and the
28. However, the proposal raises a problem costs are borne. It is especially in the interests
which is common to some other forms of of developing countries that. they should
occasional ncome. If the non-resident is not accept this principle and that their tax

trading on a more or less continuing basis in policies should cease to impede the com-

a territory, the right to tax becomes a right munication and application of technical and
to tax capital profits exclusivelywithout any commercialknow-how.
responsibility for, or effective means of,
affordingrelieffor capitallosses. H - INTEREST

29. It is presumably the intention to leave
the taxpayer'scountry ofresidenceto relieve 32. The Ad Hoc Group has to consider
losses, but even if the necessary goodwill whether any nterest payable by a debtor in
were there to do so, situations would a developing country constitutes a source

frequently arise in which that would be im- properly chargeable to tax there. Revenue

practicable, and the rule would operate as a needs prompt some developing countries to

distinctdeterrent to capital investment. make this claim without qualifcat:ion,
30. Some other forms of occasional income although they recognise somewhat regret-
present the same difficulty. Building and fully that it is not always possible to identifr
installation . works undertaken by civil the interest element in inclusive prices for
engineering contractors and turnkey factory goods supplied on deferred payment terms.

projects often involve a once-for-all opera- 33. The ICC takes the view that nterest on

tion in a country. If sucla activitiesare deem- credits for trade goods for less than one year
ed to. be derived from a permanentestablish- should be regarded as arising from a source

ment because their duration exceeds (say) in the creditor's country. Any other method
twelve months, the same effective denial of wouldhaveserious consequencesfor thelevel
tax relieffor losses is likely to be experienced. oftradewith developingcountries,nvolving
The ICC has therefore serious doubts as it would the collection of innumerable
whether the meaning of permanent esta- small amounts of tax from innumerable
blishment should be extended in this way, exporters who would then be obliged to

and would certainlyconsider the adoptionof submit corresponding claims for relief in
even shorter periods than twelve months as theirown countries.
the criterion to be contrary to the interests of 34 In respect of longer term credits for
the developingcountries. capital goods and financing loans generally,

there can be no practical objection to

452 BulletinVol. xxIv, October/octobreno. Io, x.970



DEVELOPMENTS IN INTERNATIONAL TAX LAW

allocating taxing riglits to the debtor adnit any restrictions on their right as the

country on a net income basis. In tile view of source country to all taxation to whicl the

the ICC, the OECD recormnendations of a dividends, directly or indirectly, eventually
naxinun charge equal to Io per cent of give rise. On this basis, the developing
gross income is properly regarded as an countries would become involved in a

administratively convenient conpromise, fractionated pursuit of dividends through
and is as approprate for agreements with inter-companyand institutonalholdings to

developing countries as for agreements witli the eventual individualbeneficiaries.

developed countries. It would be entirely 38. Taken to these lengths, the claim is of

wrong to interpret the solution as a breach course adnfinstratively impracticable and

with the principleofthe prior taxing riglit of this fact is usually recognisedby all but a few

the source country; ifanything, tle principle exponents. But the thesis is the basis for some

is strained to give the advantage to debtor developingcountries insisting onhigher rates

countries. of withholding tax than tle maxima in the

35. At the suggestion of sonie developing OECD model agreement. In doing so, they
countries, the margins between gross interest have no regard for the fact that the higher
rates and net interest incomeare to be studied the withholding rates under present condi-

in some detail. The Committee must not tions the greater the burden of double taxa-

however be misled by the fact that the tion for some investors and the burden of

severity of taxes in a few developing inability to recover the tax for others.
countres itselfdeterminesthe margin.

J - INTER-COMPANY DIVIDENDS

I- DIVIDENDS

39- In current practice, taxation payable on

36. There is probably no area of the double dividends declared by a subsidiary company

taxation problem in which the developing tends to fall on a non-resident parent com-

countries show wider divergencies of pany as an additional,unrelievedtaxburden.

practice than in the tax treatment at the The yield to the shareholders of the parent
source ofdividendspayable to non-residents. company is lower than if there were no such

Many impose no tax additional to that tax at the source, and tlis will operate as a

suffered on the underlying profits of the disncentive to investment. The ICC holds

paying company; many others unilaterally firnly to the view that either tlereshouldbe
limit withholding taxes to relatively low no tax on dividends at the source or the

proportional rates and would have no financing country must accept full respon-

difficulty n accepting the limitations sug- sibility for relief It is a matter ofconcern to

gested in the OECD model agreement. A the ICC that the developed countries have
few countries, however, impose heavy not so far accepted the logical consequences

progressive taxes on non-residentndividual of agreeng to withholding taxes at the
shareholders with a substantial minimum source on nter-company dividends. Taxa-

charge, and high rates ofproportionaltax on tion of tlais kind derives its raison d'tre
non-residentcorporateshareholders from the taxable capacity of the individuals

37. It is clear from the workingpapers ofthe who at the end ofthe corporatechain receive

Ad Hoc Expert Group that some of the the income. The withholding tax at the
latter countries feel unable, in principle, to sourceshould thereforebe carried through as
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a credit to those individuals (or insttutions further considerations described in this
representative of individuals) in whose report, the ICC reaches the following con-

personal tax declarations the income fmally clusions:
comes to rest. - That there are unsatisfactory features in

40. Once a proportionalrate ofwithholding the tax treatmentofforeign ncome in the
has been determnedby treaty, a foreign tax laws of many countries and these tend to

should be treated in exactly the same way as be perpetuated by the OECD model
a domesticwithholdingtax. It shouldoperate agreement. In particular:
as a credit against the ndividual's personal (a) R.etention of the tax credit system
liability or be wholly or partly refunded rather than exemption as the method of
when the credit exceeds that personal releving double taxation in the business
liability. It is not a defensible argument for sector. This bears especially u:nfairly on

governmentsto say in the latter case that they income from less developed countries
are being asked to refund taxes which sone which seek to encourage economic
other revenue authority has received. The development either by maintaining rel-
revenue is compensated for such refunds by atively low rates of corporate tax or by
the additional tax collected from taxpayers offering special development reliefs which
with ncomes subject to higher rates of tax. effectively reduce corporate taxes on

4. Until this more logical attitude to relief ncomeat the source.

for foreign wthholding taxes is adopted, it (b) Failure to provide a satisfactory
would clearly be damaging to international measure of relief in the nvestor's country
nvestment to contemplate higher rates of ofresidencefor source taxes on dividends,
withholding tax than those recommended or on profits accruing directly to com-

by the OECD. If, on the other hand, the panies, even where the title to imposesuch
developed countries are prepared to give taxes is recognisedand controlledby treaty
unqualified relef (including repayment in provisions.
all appropriate cases) for taxes inposed on - That the OECD model agreement is only
dividends from developing countries, the a basic guide in relation to such matters

level ofsuch taxes becomes less critical to the as the scope and application of the
investor. permanent establishment concept and the
42. From the point of view of the revenue allocation of taxing rights over royalties,
authorities in the developed countries, how- interest and dividends. But, variations

ever, the level of the withholding rate from .the model must satisfy certain
remains important. Taking into account all criteria.
relevantcircumstances,theratemustbe a fair - The main criteria governing any wider

averagerateandinmanydevelopedcountries interpretationof the principle of priority
the considered conclusion may well be that for the sourcecountryare:

the OECD's recommended rates cannot be (a) that double taxationbe avoided;
exceededwithouttheirconstitutingaid rather (b) that the taxationprocedures are not so

than a proper allocation oftax revenue. complex themselves as to deter trade,
investment and the application of skills

K - CONCLUSIONS and know-how in the developing coun-

tries.

43. In line with previous studies and the - That, in general, neither the pressing
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revenue needs ofdevelopingcountries nor profits of foreign permanent establishments

the willingness of developed countries to and foreign dividends received, and for

contribute to those needs is a sound basis credit to be given to eventual individual

for varying the standard provisions of shareholders in respect of foreign taxes

double taxation agreements in relation to imposedon or deductedfrom suchdividends;
taxationat the source. (c) the withholding taxes imposed at the

source under an agreement on any income

L - RECOMMENDATIONS be treated as equivalent to domestic taxes of
the country affording relief and credited or

44. The ICC therefore recommends: repaid accordingly;
(a) that developing countries should in the (d) that at least in agreements with less

main accept the terms of the OECD model developed countries, the developed coun-

agreement; tries should, up to the level of their own

(b) that, in any future revisionofthe OECD taxes, give relief for the permissible taxes at

model agreement, provision be made for the source whether or not such power to tax

exemption from corporation taxes for is fully utilised.

The InternationalChamberof Commerce

Founded in I9I9, the ICC brings together pro- program is divided among four main groups:
ducersand consumers, manufacturersand traders, I. Economicand Financiai PoliCy; 2. Production,
bankers and insurers, carriers and transport users, Distribution, Advertising; 3. Transport and

and legal and economic experts from more than Communications; 4. Law and Commercial

80 countries. Extending across political frontiers, Practice.

the ICC enables them to meet and pool their One of the ICC's main activities is to provide,
experience and forge a common policy adapted through its arbitration clause, international

both to national and to international require- facilities for avoiding or resolving business

ments. disputes.
More than fifty active years, it has been The ICC arbitration clause states that All

written, -have brought the ICC world-wide disputes arising in connection with the present
recognition as a fully representative body, with contractshall be fmally settledunder the Rulesof

realistic and objectivemethodsofwork. Conciliationand Arbitrationof the International

Governments and inter-governmental agencies Chamber of Commerce by one or more arbi-

increasingly turn to the ICC for advice and trators appointed in accordance wth the

guidanceabout business requirements.The ICC's Rules.
recommendationshave many times been reflect- Adding the ICC arbitration clause to all foreign
ed in official decisions closely affecting interna- contractsnot only guaranteesa rapid and effective

tional trade and ensuring its expansion. method of settling a business dispute, but also-

Some forty international technical commissions as nearly 50 years' experience has proved-has a

and committees composed of businessmen and deterrenteffect and tends to prevent such disputes
experts appointed by member countries, with fromarising
whose activities more than sixty specialized The parties can agree to submit a dispute to ICC

internationalorganizationsare associated, help to arbitration even if the contract does not contain

further the ICC's program of action. This the ICC arbitrationclause.
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by A. Mller, publishedby Verlag fr Literatur come Tax Law, as relevant for the assessment

und Zeitgeschehen, Georgstrasse 5OB, 3 Hanno- year I969, its implementary decree, rulings, case

ver, I969. 360 pp. law and rclatedenactments.

Second revised edition of a publication which +

explains the background for the establishmentof
Library IntcrnationalBureauof
FiscalDocumentationno.B 5x49
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DIE VERANLAGUNG ZUR UMSATZSTEUER INTERNATIONAL IUS GOGENS, a contribution
(MEHRWERTSTEUER)FR I 969, published by to the study of the nature of International Law

Verlagsbuchhandlung des Instituts der Wirt- Norms (in Greek), by G.B. Zotiades,published
schaftsprferGmbH, Postfach 1o226, 4oooDs- by ResearchInstituteofInternationalPublic Law
seldorf I97O. I074 PP. and International Relations, Thessaloniki, Gree-

Compilation of the text of the Tax on Value ce, 1968.307PP.
Added Law, its implementary decree, rulings, Library InternationalBureauof
and case law and other enactments related FiscalDocumentationno. B 512
thereto, as relevant for the assessment year I969.
Library InternationalBureauof MUSTERABKOMMEN ZUR VERMEIDUNG DER

Fiscal Documentationno. B 5147 DOPPELBESTEUERUNGDER NACHLSSE UND

GREECE DER ERBSCHAFTEN, Bericht des Steueraus-
schusses der OECD I966, bersetzungaus dem

LES SOLUTIONS GRECQUES AU PROBLEME Englischenund dem Franzsischen,published by
DES DOUBLES IMPOSITIONS LEGALES INTER- Deutscher Bundesverlag GmbH, Bonn, I970.
NATIONALESENMATIERED'IMPOTSDIRECTS, I 59 PP.
by M.L. Theocharopoulos, published by German text of the OECD Draft Double Taxa-
Universit de Paris, Facult de Droit et des tion Conventionon estates and inheritances I966
SciencesEconomiques,Paris, I969.237PP. from the English and French version. This trans-

Thesis on Greek solutions with respect to the lation is a result of a co-operation between the

problem arising from the legal imposition of tax authoritiesofGermany, Austria and Switzer-
international double taxation on income and land.
death duties as provided for by the Greek Uni-
lateralmeasures as well as treatyprovisions.

Library
Fiscal Documentationno.

InternationalBureau
B 5I67

of

LibraryInternationalBureauof
FiscalDocumentationno. B 4483 DER STEUERLICHEAUSGLEICH BEIM GRENZ-

INTERNATIONAL BERGANG IM INTERNATIONALEN HANDEL,

by. H. Mesenberg,publishedby Verlagsgesell-
INCOME TAXES OUTSIDE THE UNITED KING- schaft Recht und Wirtschaft mbH, Postfach
DoM, published by Her Majesty's Stationery 196o,6900 Heidelberg, 1970. 68 pp. (Schriften-
Office, London, I969. reihe: Steuerrechtund SteuerpolitikHeft 9)
Vol. 1:344 PP. Aden to Burma; Vol. 2: 33I pp. Study on border tax adjustmentswith respect to

Comeroons to Ellice Islands; Vol. 3: 366 pp. 1.ntemationaltrade.
Falklands Island to Hong Kong; Vol. 4:342 PP. LibraryInternationalBureauof
India to Jamaica; Vol. 5:386 pp. Japan to New Fiscal Documentationno. B 5 I4I
Zealand; Vol. 6:404 PP. Nicobar Islands to St.
Helena; Vol 7: 42I pp. St. LuCia to SwitZerland; STUDIES IN INTERNATIONAL INVESTMENT,
Vol. 8: 360pp. Tanzania to Zanzibar. by J.H. Dunning, published by George Allen
Thirdedition, in eight volumes, ofan amalgama- & Unwin Ltd., Park Lane, Hemel Hempstead,
rion of.income tax laws in 145 countries and Herts, 197o. 4oo PP.
territories. This edition has been revised and Collection of studies on international direct in-

rewrittenwhere necessary, to bring the material vestment with particular attention to the impact
up to date as of December 31, I969. Details of made by U.K. andU.S, multi-nationalcompa-
administrative arrangements for the assessment nies on the economies of both investingand host
and collectionoftaxeshave been omittedas being countries.
outside the scope ofthis publication. It is intend-

Library InternationalBureauof
ed to issue an annual reprint of this work, which FiscalDocumentationno. B 5I96
will bring the summariesup to date as of the end
of every year. It should be understood that this IRAN
work is not an authoritativeofficialexpositionof
the laws in force in those countries and territories THE IRANIAN TAX SYSTEM, by T.J. Grove,
covered. published by Industrial and Mining Develop-

ment BankofIran, Tehran, 1970. I05 PP.Library InternatonalBureauof
FiscalDocumentationno. B 48I2 Short survey of the tax system in Iran wth
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emphasis on corporate and individual income LUXEMBOURG
taxes.

Library InternationalBureauof CODE DE LA LGISLATION FISCALE EN VI-

Fscal Documentationno. B 5t68 GUEUR DANS LE GRAND-DUCHDE LUXEM-

BOURG. Vol. IV: La taxe sur la valeur ajoute;
ISRAEL situationau Ierjui I970.

Published by Editons de l'Imprimerie St. Paul,
NORMS FOR PUBLIC ADMINISTRATION, based 6-8, rue Origer, Luxembourg, I97O.
on the state controller's reports during the term Loose-leaf service containing text of the Turn-
of ofice of Dr. S. Moses, edited and with intro-

over Tax on Value Added and implementary
ductions by Dr. M. Gilon, published by State provisions thereto with some annotations. A
Controller'sOffice,Jerusalem, 1969 308 pp. German translationofthe law is appended.
Library InternationalBureauof
Fiscalocumentationno. B 5195 Library InternationalBureau of

Fiscal Documentationno. B 5203

ITALY
MALAYA

CODICE TRIBUTARIO DEL COMMERCIO. LE-

GISLAZIONE-GIURISPRUDENZA.DISPOSIZIO- A REPRINT OF PARTS I & II OF PRACTICAL

NI AMMINISTRATIVE., by A Peluso and G. EXERCISES ON INCOME TAX IN SINGAPORE

GE uliani, publishedby Dott. A. Giuffreditore, AND THE STATES OF MALAYA. By F.H. Lee.

Va Statuto, 2 Milano, I970. I893 pp.
Publishedby BroadwayMusicHouse, 472 North

Discussion of all the taxes important to com- Bridge ILoad, Singapore7.

mercial enterprises. Library InternationalBureauof
Fiscal Documentationno. B 5t72

Library InternationalBureauof
Fiscal Documentationno. B 5174

SOLUTIONS TO PART II OP PRACTICAL EXER-

RIFORMA TRIBUTARIA IMPOSTE DIRETTE. CISES ON INCOME TAX IN SINGAPORE AND

Sintesi esplicativa. Published by Casa editrice L. THE STATES OF MALAYA. By F.H. Lee.

di G. Pirola, 20135 Milano, Via Comelico 24, Publishedby BroadwayMusicHouse, 472 North

I970. 143 PP. (I quaderni del Finance; no. 5) Bridge Road, Singapore7, 1968.
Study on the reformofdirect taxes in Italy. LibraryInternationalBureauof
Library InternationalBureauof Fiscal Documentationno. B 5I73
Fiscal Documentationno. B 5209

NETHERLANDS
I.V.A. IL MECCANISMO DI APPLICAZIONE

DELL'IMPOSTA SUL VALORE AGGIUNTO. PU- ADVIESINZAKBHETVOORONTWERPVANWET
blished by Csa editrice Pirola, Via Comelico24, TOT JAARLIJKSEBUSTELLINGVAN DE TARIEF-

Milano, I970. I78 pp. (I quaderni del Finance, TABELLEN VAN DE INKOMSTEN- EN LOONBE-
no. 4) LASTING. UITGEBRACHT AAN DE MINISTER
The principlesof the tax on value added explain- VAN FINANCIEN. Published by Sociaal Econo-
ed. mischeRaad, I969. 33 PP.
Library InternationalBureauof Advice of the Social Economic Council concern-
Fiscal Docurnentationno. B 5208 ing the draf bill which would authorize the

JAPAN
Government to influence the national economy
by temporarily increasing or decreasing the rate

of tax of the Individual Income Tax and WagePERSONAL SAVINGS AND CONSUMPTION IN

POSTWARJAPAN,by ToshyukMizoguchi. Tax.

Published by Kinokuniya Bookstore Co., Ltd., Library InternationalBureauof

Tokyo, 197o. 3oi pp.
FiscalDocumentationno. B 5169

Study on the personal savings and consumption
behavour of Japanese households in postwar

BESPREKINGVAN HET RAPPORTVAN DE COM-

Japan.
MISSIETER BESTUDERINGVAN VERANDERING

VAN REGIMB VOOR DEZELFDE BELASTING-
Library nternationalBureauof
Fiscal Documentationno. B 5I90 PLICHTIGB. Published by N.V. Uitgeversmj.
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AE.E. Kluwer, Deventer, I970. 4I pp. (Geschrif- WET p DE OMZETBELASTING 1968, by C.P.
ten van de Vereniging voor Belastingweten- Tuk. Publishedby UitgeversmaatschappAE.E.
schap; no. z5) Kluwer, I970. 398 PP.
Publicationofdiscussionsheld on the meetingof Commentaryto the DutchTVA tax.

March 22, I969 on the report 0fthe Commission
on changes in th taxtreatmentofanindividualif Library

Fiscal Documentation
InternationalBureau

B
of

no. 5091
his circumstanceschange, e.g. ifhe contributesa

private property into a business enterprise, NEW ZEALAND
emigrationetc.

TAXATION TABLES 1969-70. IncorporatingLibraryInternationalBureauof
FiscalDocumentationno. B 5054a Lnd and Income Tax, Company taxation, De-

preciation Allowances, Estate and Gift Duties
HET (HER)VERDEELDE INKOMN, Macht en and Social SecurityMonetaryBenefits. Published
onmacht van de overheid en fskus; by N.H. by Sweet & Maxwell (N.Z.) Ltd. Wellington,
Douben. Published by Uitgeversmaatschappij N.Z., 26th ed. x97o. 282 pp.
AE.E. Kluwer, Deventer, I97O. I73 PP.
Study'on the (re)distributionofincome. Library InternationalBureauof

Fiscal Documentationno. B 52IO

LibrarvInternationalBureauof
FiscalDocumentationno. B 5i85 NORWAY

INLEIDING TOT HET NEDERLANDS BELAS- SKATTELOV FOR LANDT, by J.E. Thmle.
TINGRECHT, by H.J. Hofstra. Published by Published by Sem & Stennerson a/s, Oslo, I6th
N.V. Uitgeversmij. AE.E. Kluwer, Deventer, ed. 197o. 9oz pp.
x97o. 37o pp. Amended text of the Rural Tax Law of I.9I I
This work entitled: Introduction to the Dutch with annotated comment thereto. The material
Tax Law, describes the general principles of the of this Ithedition includes the amending law of
Dutch tax system. March 13, I970.

Library InternationalBureauof Library InternationalBureauof
FiscalDocumentationno. B 5I37 Fiscal Documentationno.B 5146

OUDE AANDEELHOUDERSAAN NEUWE BAN- PHILIPPINES
DEN. Openbare les gegven bij de aanvaarding
van het ambt van buitengewoon lector in het ELEVENTH ANNUAL REPORT I969, published
belastingrecht aan de Universiteit van Amster- by Joint legislative-executiveTax Commission,
dam op Io maart I970. By F.W.G.M. van ShurdutBuilding, Manila, I97o. I42 PP.
Brunschot.Published by N.V. Uitgeverij Fed,

Library InternationalBureau of
Deventer, x97o. 38 pp.. Fiscal Documentationno. B 52I2_

Text of the inaugural speech held on March IO,

I970 on the appointment of the speaker as a SPAIN
lecturer of,tax law at the University of Amster-
dam. The subject of the speech concerns the DICCIONABIO DE LEGISLACIONADMINISTRA-

position of shareholders under the new Cor- TIVA Y FISCAL DE NAVARRA. PuBished by
porateand IndividualIncomeTax Law. Editorial Aranzadi, Apartado II I, Pamplona,

I969. I9I2pp.LibraryInternationalBureauof
FiscalDocumentationno. B 5I62 Alphabeticallyarrangedas a dictionary this work

contains the text of administrative and fiscal
WET OP DE INVORDERING VAN 'S-RIJKS DI- laws, decrees, decisions etc. pertaining to the
RECTE BELASTINGEN, by W.P. Erasmus. ProvinceofNavarra from I558 to I968.
Published by N.V. Uitgeversmj.W.EJ.Tjeenk

Willink, Zwolle, I970. I73 PP
Library InternationalBureau

5I98
of

FiscalDocumentatonno. B

Compilation of the legislation concrning the
CollectionofNationalDirectTaxes. INFLUENCIADEL SISTEMA TRIBUTARIOSOBRE

LAS DIMENSIONESDE LAS EMPRESAS ESPAO-
LibraryInternationalBureauof
FiscalDocumentationno. B 5I32 LAs. Edited by L. Beltran and A. Oliart.
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Published by Editorial Moneda Y Credito, Mo- appended. This publicationexists also in French.
desto Lafuente68, Madrid 3, 1966. 253 PP. Library IntemationalBureauof
The influence of the tax system on the size of Fiscal Documentationno. B 5087
enterprisesin Spain.

THAILAND
Library InternationalBureauof
Fiscal Documentationno. B 5175

FINANCE AND DEVELOPMENT IN THAILAND,

MANUALDEPROCEDIMIENTOSTRIBUTARIOS. by A.A.R.ozental. Published by Praeger
By N. Carral Larrauri andJ. Arias Velasco. Publishers,New York, I970. 370 pp.

Published by Ediciones Santilla, S.A., Ello. 32, Study giving a description and an analysis of the
financial structure in Thailand. The author re-

Madrid I7, 1967. 592 PP
A handbookoftax procedurein Spain. commends modifications and reforms therein,

stressing that in the future greater emphasis must

Library International Bureauof be placed on developing a viable Thai manufact-
FiscalDocumentationno. B 5182 uring base with less stress on the financing of

trade.
RBFORMA TRIBUTARIA, by E. Aranzadi. Pu-
blished by Ed. Aranzadi, Apto III, Carlos III, LibraryInternationalBureauof

Pamplona32, I968. I926pp.
Fiscal Docurnentationno. B 5I42

Text of the direct and indirect Tax Laws; cross UNITED KINGDOM
references are made from one article to other
articles. An extensiveindex is appended. BETTERMENT LEVY- AN EXPLANATION ME-

Library IntemationalBureauof MORANDUM IN PART III OF THB LAND COM-
Fiscal Documentationno.B 51z4 MISSIONACT I 967, publishedby Her Majesty's

Stationery Offce, 49 High Holborn, London
SWITZERLAND W.C.I, I967. 5I PP.

This memorandum is designed to help prac-
KOMMENTAR ZUM ZRCHER STEUBRGESETZ. titioners studying the Land Commission Act. It
Band III: VermgenssteuernatrlicherPersonen, is restricted to Part III and Schedules 4 to I3 of
Besteuerung juristischer Personen, Verfahren the act, which contain all the provisions relating
Steuerbezug und Steuererlass sowie Inventarisa- to bettermentlevy.
tion ( 33-I34 StG). By A. R.eimann, F.

Zuppinger and E. Schrrer. Published by Library lnternationalBureauof
Fiscal Documentationno. B 4644

VerlagStmpfli & Cie, Bern, 1969. 766 pp.
Explanation to 33-134 of the Tax Law of TAXATIONKBY TO INCOMB TAX AND SURTAX

Zrich which includes subjects like net wealth I 970-71 Finance Act I970, by P.F. Hughes
tax, corporate tax, tax and J.M. Cooper, published by Taxationincome appeal procedures
and organization of the tax administration. The Publishing Company Ltd., 98 Park Street, Lon-
material coveredin this volume states the law as don W l, 197o. 247 PP.
ofJanuary I, I969.

Library International Bureau of

Library InternationalBureauof Fiscal Doamentationno. B 5I66
FiscalDocumentationno. B 5I78

U.S.A.
INTBRNATIONALBS STEUBRRECHT DER

SCHWEIZ, Samrnlung schweizerischer Abkom- THEANTITRUSTLAWSOla THB UNITED STATES

men und Ausfhrungsvorschriften.Publishedby OF AMERICA; A STUDY OF COMPETITION

Eidgenssische Steuerverwaltung, Bundesgasse ENFORCEDBY LAW. By A.D. Neale. Published

32, Bern, I97O. 2 Volumes. by Cambridge University Press, Iondon, znd

Loose-leafpublication,containing the text ofthe edition, I970. 527 PP.
tax conventions concludedwith other countries,
with respect to taxes on Income, Capital and Library

FiscalDocumcntationno.
InternationalBureau

B
of

5170
Inheritances, as well as on profits derived from

slipping and aircraft enterprises. Relevant im- ESTATBPLANNING. Quick referenceoutline. By
plementary decrees to the conventions are W.R. Spinney. Published by Commerce
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Clearing House, Inc., Chicago, I7th edition, NEW 1970 FEDERAL GRADUATEDWITHHOLD-

1970. I I2 pp. ING TAX TABLES EFFECTIVEJANUARY I, I970.
This bookletaims to be an aid to propertyowners Published by Commerce. Clearing House, Inc.,
and their advisors in both income tax and death Chicago, I969.36PP.
tax planning. The Tax Reform Act of 1969 is

LibraryInternationalBureauof
included. Fiscal Documentationno. B 4654a

LibraryInternationalBureauof -

Fiscal Documentationno. B 5 I60 SOME PROBLEMS OPa EQUITY AND ADEQUACY
INKENTUCKY'SSTATE-LOCALTAXATION.BY

GUIDEBOOK TO FEDERAL WAGE-HOUR LAWS M. Soule and S. E. Lile. Published by The
I 970. Published by CommerceClearing House, Center for the Study of Economics of State and
Inc., Chicago. 328 pp. Local Government, Office of Development

Services and Business Research, University of
LibraryInternationalBureauof
FiscalDocumentationno. B 5I64 Kentucky, Lexington, KY 40506, I970. 66 pp

LibraryInternationalBureauof
THE INCOME TAX: HOW PRGRESSIVE Fiscal Documentationno. B 5I88
SHOULD IT BE By Ch.O. Galvin and B.I.
Bittker. Published by American Enterprise In- UNITED STATES EXCISE TAX GUIDE I 970-
stitute for Public Policy Research, Washington, Published by Commerce Clearing House, Inc.,
I969. 184 PP. Chicago, I97. 462 pp.
Text of lectures and discussions held during the

LibraryInternationalBureauof
RationalDebate Seminars. Fiscal Documentationno.B 5189

LibraryInternationalBureauof
FiscalDocumentationno.B 5I87 UNITED STATES INCOME TAXATION OP

PRIVATE INVESTMENTS IN DEVELOPING

INTERNAL REVENUE BULLETIN. Cmulative COUNTRIES.PublishedbyUnitedNations. New
bulletin I969-3, July-December. Federal Tax York, 1970. I46 PP.
Law and Committee Reports. Published by Study conceming United States taxation of

Department of Treasury, Internal Revenue foreign source income, preferential treatment of
Service, Washington197o. 694 PP. income from developing countries and the
Consolidationof the text of tax legislationenact- interaction between United States and develop-
ed on or afterJune 30, I969 by the Congress,and ing country tax systems. In this consideration is
the Committee and Conference Reports related given to the existing statutes up to January I,
thereto. I970.

LibraryInternationalBureauof Library InternationalBureauof
Fiscal Documentationno.B 5I3 I Fiscal Documentationno. B 5I I4

LOOSE-LEAF SE1LVI.ES

Releases from July I - August 31, i970

AUSTRIA DOORLOPENDE DOCUMENTATIE INZAKE

B.T.W. /LEDOSSIERPERMANENTDELA T.V.A.,
releases I 5, I6.

DIE EINKOMMENSTEUER,RECHTSPRECHUNG
EditionsService, Brussels.Teil III: release I2.

WirtschaftsverlagDr. Anton Orac, Wien.
FISCALE DOCUMENTATIE VANDEWINCKELE

BOEKDERBAREMA'S.
BELGIUM Tome II, release IO.

TomeVII, release IO.

BELASTINGOVER DE TOEGEVOEGDEWAARDE, TomeVIII, releases98,99.
release2I. E.K. Vandewinckele, Brugge/C.E.D. Samsom
C.E.D. SamsomN.V., Brussels. N.V., Brussels.
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HANDLEIDING DER INKOMSTENBELASTING, FRANCE
release 32.
C.E.D. SamsomN.V., Brussels. BULLETIN DE DOCUMENTATION PRATIQUE

DE TAXES SUR LE CHIFFRE D'AFFAIRES ET
IMPTS ET TAXES, releases I94-I96. CONTRIBUTIONSINDIRECTES,releases 2-5.
C.E.D. Samsom N.V., Brussels. EditionsF. Lefebvre, Paris.

TRAITS DES IMPTS SUR LES REVENUES CODE ANNOTE DES TA'XS SUR LE CHIFFRE
release 37. D'AFFAIRES,release42.
C.E.D. Samsom N.V., Brussels. EditionsSeteca, Paris.

BENELUX DICTIONNAIRE FISCAL PERMANENT, releaSeS

BENELUX PUBLICATIEBLAD, release 3. I7-27-

Staatsuitgeverij,Den Haag.
EditionsLgislativeset Administratives,Paris.

.

CANADA DROITSDESAFFAIRES,releases9-I4.
Editions Igislativeset Administratives,Paris.

CANADA ESTATE TAX SERVICE, release 50
Richardde Boo, Toronto. JURIS CLASSEUR FISCAL: IMPTS DIRECTS,

release I6o.

CANADA TAX SERVICE-LETTER, releases I5O- EditionsTechniques,Paris.
I 52.
Richardde Boo, Toronto. MEMENTO LAMY

FISCAL, releases F, G, I, J.-

CANADA TAX SERVICB-RELEASES,releases 299- - SOCIAL, releases F, G, H.

304. ServicesLamy, Paris.
Richardde Boo, Toronto.

GERMANY
BUTTERWORTHSCURRENTTAXATION,releaSeS
I8-30. ABCFHRERLOHNSTEUER,release 72.
Butterworth & Co., Toronto. Fachverlag fr Wirtschafts- und Steuerrecht.

Schffer & Co., Stuttgart.
PROVINCIALTAXATION SERVICE, releases 252-

254 A.O. KOMMENTAR - Hubschmann-Hepp-Stfita-
Richardde Boo, Toronto. ler, release 65.

Verlag Dr. Otto Schmidt KG, Kln-Marin-
DENMARK burg.
SKATTEBESTEMMELSER

SKATTEBESTEMMELSER,release 50
DEUTSCHE STEUERPRAXIS, NACHSCHLAG-

--

SKATTENYTT, release 47.
WERK PRAKTISCHBRSTEUERFLLE.releases I3,

-

SKATTEBESTEMMELSER OMSTNINGS--- - I4.
...

Verlag Dr. Otto Schmidt KG, Kln-Marin-
AFGIFT, release 22.

A.S. Skattekartoteket Informationskontor, Co- burg. '

penhagen.
DOPPELBESTEUERUNG,releaseMay I970.

E.E.C. Verlag C.H. Beck, Mnchen.

HANDBOEK VOOR DE EUROPESE GEMEEN- FORMULARBUCH DER STEUER- UND WIRT-

SCHAPPEN SCHAFTSPRAXIS,release 7.
VERDRAGSTEKSTEN EN AANVERWANTE Erich SchmidtVerlag, Bielefeld.-

STUKKEN, releases 75-77-
TARIEPLIJSTEN,releases IOI, IO2. HANDBUCH DER EINFUHRNBBENABGABBN,--

N.V. Uitgeversmij. AE.E. Kluwer, Deventer, releases 3-5.
Netherlands. V.d. Linnepe VerlagsgesellschaftKG, 58 Hagen.
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HANDBUCHDERGMBH,rlease2.
'

* UMSATZSTEUERGESETZ(MEHRWERTSTEUER),
Verlag Dr. Otto Schmidt KG,-Kln-Marin- Hartmann,Metzenmacher,releases I2, 13.
burg. Erich SchmidtVerlag, Bielefeld.

KOMMENTAR BEWERTUNGSGSErZ-VERM- LUXEMBOURG

GENSSTEUERGESETZ,release 3 I.

Verlag Dr. Otto Schmidt KG, Kln-Marin- CODE FISCAL LUXEMBOURGB.OIS,releases 7,8.
burg. ArmandPfeiffer, Luxembourg.

KOMMENTAR ZUR EINKOMMENSTEUER EIN- NETHERLANDS
SCHL. LOHNSTEUER UND KRPERSCHAFT-
STEUER, releases 89,90. BELASTINGWETGEVINGSERIE

Verlag Dr. Otto Schmidt KG, Kln-Marila- - Zegelwet, release I3.
burg. - InkomstenbelastingI969, releases 13, 14.

Wet op de Vennootschapsbelasting 1969,-

KOMMENTAR ZUM MHRWERTSTEUERGE- release 2.

SETz, releases I9-2I. J Noorduynen Zn. N.V., Groningen.
HermannLuchterhand,Neuwied.

BELASTINGWETTEN,releases 26,27.
LASTENAUSGLEICH - Kommentar von R. D. Brouweren Zn., Arnhem.
Harmening,release44.
C.H. Becksche Verlagsbuchhandlung,Mnchen. FED 'S FIS CAALREGISTER,releases 32-34

N.V. Uitgeverij FED., Amsterdam.
PRAKTISCHER FHRER DURCH DAS STEUER-

RECHT, release44.

Verlag Dr. Otto Schmidt KG, Kln-Marien- FED'S LOSBLADIGE FISCALE WBTTEN, releaSeS

burg. I256-1268.
,

N.V. UitgeverijFED., Amsterdam.

RWP. RECHTS- UND WIRTSCHAFTS PRAXIS

STEUERRECHT,releaSeS 107-II2. FIS CALE WETTEN, releases 34, 35.

Forkel Verlag, Stuttgart-Degerloch. , N.V. Uitgeverij FED., Amsterdam.

SCHNBLLKARTEI DES DEUTSCHEN RECHTS, DE GEMEENTELIJKEBELASTINGEN.

releases 152, 153. A.M. Dijk, G. Jansen, J.C. Schroot enz., releases

VerlagDr. Otto Scbmidt,.Kln-Marinburg. 95-97.
VugaBokenrij,Arnhem.

STEUERERLASSE IN KARTEIFORM, release I05,
I06. ' , HANDBOEKVOORIN-ENUITVOER.

VerlagDr. Otto Schmidt, Kln-Marinburg. - BELASTINGHEFPING BU INVOER, releaSeS
II2-II4.

STEUERGESETZ,releaseMay. -- I -- 2 TARIEFVAN INVOERRECHTEN,releases
C.H. BeckscheVerlagsbuchhandlung,Mnchen. I36-I4I.

N.V. Uitgeversmj.AE.E. Kluwer, Deventer..
STEUERRECHTSPRECHUNG IN KARTEIFORM,
releaSeS 220-222.

* ,
, t KLUWER'SFISCAALZAKBOEK, releaSeS36, 37.

VerlagDr. Otto Schmdt, Kln-Marienburg. N.V. Uitgeversmj.AE.E. Kluwer,Deventer.

STEUERRICHTLINIEN,releaSeJune. LEIDRAAD BU DE BELASTINGSTUDIE. Mr. C.
C.H. BeckscheVerlagsbuchhandlung,Mnchen. van Soest en A. Meering, release I4.

S. GoudaQuintenz., Arnhem.
UMSATZSTEUERGESETZ(MEHRWERTSTEUER),
Rau, Drrwachter,release7. NEDERLANDSEBELASTINGWETTEN.W. E. G. de
Verlag'Dr. Otto Schmidt,Kln-Marinburg. Groot, releases 63-65.
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NEDERLANDSE REGELINGEN VAN INTERNA- SPAIN
TIONAALBELASTINGRBCHT,releases 17-I9.
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423-425. SYRIA
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N. Samsom N.V., Alphena.d. Rijn. DES LOIS SYRIENNES BT DE LBGISLATION

FINANCIERE,releaSe 38.
DE VAKSTUDIE: FISCALEENCYCLOPEDIE. Bote Postale 539, Damscus.

INKOMTENBELASTINGENI964, releases 7I--

74. U.S.A.
LOONBELASTINGENI964, releases 44-46.--

VENNOOTSCHAPSBELASTINGEN I942, re- FEDERALTAX GUIDEREPORTS, releases 35-47-

leases 72, 73. CommerceClearingHouse Inc., Chicago.
OMZETBELASTING1968, releases 24, 25.--

SUCCESSIEWET,releaSes 27,28. FEDERALTAXES REPORTBULLETIN, releases 20--

N.V. Uitgevcrsmj.AE. E. Kluwer, Deventer. 3 1.

PrenticeHall, Inc., EnglewoodCliffs.
VENNOOTSCHAPPEN, VERENIGINGEN EN

STICHTINGEN FEDERALTAXES REPORTBULLETIN- TREATIES

AlgemeenDeel releases 3-5. releases 23,24
Band C, release4. Vol. VI, release I.

N.V. Uitgeversmij.AE. E. Kluwer, Deventer. Prentice Hall, Inc., EnglewoodCliffs.

NEW ZEALAND STATETAX GUIDE, releases455-46I.
CommerceClearing House Inc., Chicago.
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SIONS REVIEW, release 33. TAX IDEAS - REPORT BULLETIN, releases 0-Ij.
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NORWAY TAX TREATIES, releases 2I8-222.
CommerceClearing House Inc., Chicago.

SKATTENYTT,releases22-30.
Norsk SkattebetalerforeningHuitfeldts,Oslo.
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Books of the series Afrika-Studien
Economics
edited bythe Ifo-lnstituteof Economic Research, Munich

Heinz-GnterGeis

DIE GELD- UND BANKSYSTEMEDER STAATEN WESTAFRIKAS

(The Monetary and Banking Systems of the Countries of West Africa)
' Afrika-Studien Nr. 20

428 Seiten, 50 Tabellen, 2 Schaubilder und 1 bersichtskarte.Steifband,
DM 54,-, US $ 13,50.

A study of the present state.ofthe West African monetaryand banking systems
including the operational channels, agricultural and co-operativecredits and--

all other institutions with banking functions- their development since World
War Il andtheirvarious problems.A comparative,critical analysis.Theauthoris
an assistant lecturer at the Institute for Banking and Credit Economy of the
Free Universityof Berlin.

Ernst-JosefPauw

DAS BANKWESEN IN OSTAFRIKA

(Money and Banking in East Africa) Afrika-Studien Nr. 35

2784 Seiten, 37 Tabellen im Text, 8 Tabellen im Anhang. Steifband, DM 44,-,
US $ 11,-,.

Presentation and analysis of the development, structure and functions of the
East African banking system (Kenya, Tanzania, Uganda); critical discussion of
recent banking policy. The author is a specialist in banking and financial affairs.
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African Studies -- Special Series Informationand Documentation

AFRIKA-VADEMECUM

Grunddaten zur Wirtschaftsstrukturund WirtschaftsentwicklungAfrikas (Basic
data on the economic structure and development of Africa), bearbeitet von

F.H. Betz (prepared by F.H. Betz)
African Studies -- Special Series Information and Documentation (with
Englishand French headings).
163 Seiten, 81 Tabellen, 12 Schaubilder und 8 Karten. Flexibler Balacronband,
DM 16,-, US $ 4,-.

Clearly arranged summary of economic data on Africa which are not always
easily available emphasizing population structure, gross national product,
centres of production, industrlalisation, transport and communication, export
trade, and development assistance. Focus on Africa's position in the world

economy. The compiler worked for the Bayerische Statistische Landesamt

(Bavarian Statistical Offce), the former Statistische Reichsamt (Statistical Of-

fice of the German Reich) and in the statistical departmentof the former League
of Nations at Geneva.

ENTWICKLUNGSBANKENUND -GESELLSCHAFTENIN AFRIKA

bearbeitet von H. Harlander/D. Mezger (DevelopmentBanks and Institutions in

Africa, prepared by H. Harlander/D.Mezger)
211 Seiten, flexiblerBalacronband,ca. DM 26,-, US $ 6,50.

Reference book covering approximately100 African development finance insti-

tutions, arranged in order of countries, with conclse information on functions,
capital, organisation, operating policies, investments etc. Hildegard Harlander

is assistantto the Presidentat the Ifo Institute for Economic Research, Munich.

Dorothea Mezger is a member of the scientific staff of the African Studies Cen-

tre of the Ifo Institutefor Economic Research, Munich.

Write for comprehensive Prospectus
.

WELTFORUMVERLAG,8 Mnchen 19, Hubertusstrasse22

Sole Distributor in the UK: C. Hurst & Co.,
13 James Street, Covent Garden, London W.C.2.
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Customs Unions- The The Customs Union in
NormativeTheory Benelux
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J.w. HARDIMAN:

INCOME TAX INCENTIVES IN NEW ZEALAND

I. New Zealand like many other countries (b) the estimated residual value of the asset

uses income tax measures as one of the at the end ofits usefullife.
instruments for influencing and stimulating The accelerated or incentive depreciation
economic development. The Land and allowances discussed in the succeeding three
Income Tax Act contains a wide range of paragraphs are allowed in addition to ordin-
incentive provisions or concessions which ary depreciation.
are aimed at encouraging increased capital
investment, greater production and the 3. SPECIAL DEPRECIATION

expansion ofexport outlets. These incentives
includeaccelerateddepreciationallowances, a A special depreciation allowance of 20% is
deduction for expenditure on scientifc allowableon the followingassets:-

research, a special deduction related to in- (a) Plant and machinery generally-the
creases in export sales, an additional deduc- legislation specifically excludes motor

tion for expenditure on tourist promotion cars and station wagons unless they are

and the developmntofexport markets and passengerservice vehicles.
a deductionfor certain capital expenditureon (b) Buildings acquired or erected for the
farms. This article sets out to briefly review purpose of providing employee ac-

the main incentives in force as at 3 I March commodation.
I970. (c) New farm buildings, other than resid-

ences, and extensions to existing farm
2. ACCELERATED DEPRECIATION buildings.

ALLOWANCES (d) Private bathrooms, showers and water

closets installed in licensed hotels for the
Before reviewing the accelerated deprecia- exclusive use ofguests.
tion allowances, it is appropriate to first look (e) New hotels (including extensions to

quickly at the general treatment of deprecia- existing hotels) erected for the purpose
tion for income tax purposes. The consump- ofproviding tourist accommodationand
tion or wastage of the capital invested in which are approved by the Minister of
fixed assets is accepted as one of the costs of Finance.

operating a business or commercial enter- (f) Cool stores erected or extended by
prise. This is recognised in the Land and companies, engaged in the killing and
Income Tax Act which authorizes the processing of livestock for export from
Commissionerof Inland Revenue to allow New Zealand, for the purpose ofprovid-
such deduction as he thinks just for depre- ing cool storage facilities.
ciation. Acting under this authority, the The general position is that the 20% allOW-
Commissionerhas prescribed rates ofordina- ance may, ai. the option of the taxpayer, be
ry depreciation. In fixing these rates, the spread over 4 or 5 years on the following
Commissionerhas regard to basis:-

(a) the estimatedusefullifeofan asset,

BulletinVol. xxav, November/novembreno. I I, I970 475



NEW ZEALAND: INCOME TAX INCENTIVES

4 Year Spread: Ist year Io% 5 Year Spread: Ist year 6%
2nd year 5% 2nd year 5%
3rd year 3% 3rd year 4%
4th year 2% 4th year 3%

5th year 2%
2000

20%

There are some exceptions to the above and the followingshould be noted:

Employeeaccommodation

t The 20% allowance be claimed
New farm buildings may

in fullin the year the asset is frst used.
Assets costing up to $2oo

Assets costing over $2000 1o% may be claimed in each ofthe
but not more than $4,000 first and second years.

accommodaptiroonv(iidtienmghotels The 20% allowancecan only be spread
(e)above) over 4 years.

The 20% special depreciation allowance is though the allowance may have been dis-

subject to legislative renewal each year. continued before the develomentproject is

Under the legislation in force at 3 I March completed.
I97o the allowance is due to expire on 31
March 197I. This means that unless it is 4. SUPPLEMENTARY DEPRECIATION

renewed or extended in the meantime,
assets acquired, nstalled or extended on or A supplementary depreciation allowance
after I April I97I will not qualifr for the which is in addition to both ordinary and
allowance. New hotels and cool stores (items special depreciation can be claimed on

(e) and (f) above) are an exception. In the new hotel and motel buildings and new
case of these tWo classes of assets the current farm buildings (other tlan those used as

expiry date for the special depreciation residencesor for employeeaccommodation).
allowance is 3 I March 1973. New, for the purpose of the supplement-
It will be appreciated that the 20Oo deprecia- ary depreciationallowance, has been defined
tion allowance can be a significant factor as not having previously been used by any
taken into account in planning the establish- person. Supplementary depreciation is

ment or expansion of a business. With the allowable only to the original owner. Once
allowncebeingsubject to legislative renewal a building has been sold or otherwise
each year, there is no guarantee that it will be disposed of, it ceases to qualify for the
continued. This creates an undesirable ele- supplementarydepreciationallowance.
ment of uncertainty. To meet this situation, Supplementary depreciation is an annual
the legislation now provides that taxpayers allowance which may be claimed each year

may claim the allowance on assets acquired until the aggregate of all depreciation
or nstalled under a developmentplan even allowances equals the cost of the building. It
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is allowable at the following rates:- (b Farm Buildings
The maximum supplementary depreciation

(a) Hotelsand Motels allowance is 6% of the cost of the building
The supplementary allowance is i% of the subject to the proviso that the combined
cost price ofthebuilding. allowance for ordinary and supplementary
Note: ie allowance for hotels and motels is depreciation is not to exceed Ioo. This
confined to buildings erected wholly or means that the amount ofthe supplementary
substantially to provide accommodation for allowance can vary according to the rate of
the travellingpublic. ordinarydepreciation.

Examples: Rateof Supplementary Total
ordinary Allowance
depreciation

Shearingshed-woodenframed 2% 6% 800
Fowl house-woodenframed 5% 5% IO %

5. BUILDINGS USED IN THE MEAT 6. RESEARCH EXPENDITURE

EXPORT AND FISHING INDUSTRIES CONCESSIONS

An additional depreciation allowance is (a) Cost ofscientiicresearch
allowable on the cost of altering, extending The expenditure incurred by a taxpayer in
or erecting- scientific research directly related to his
(a) meat export slaughter houses and meat business may be claimed as a deduction. The

packing houses where the expenditure is deduction pernitted does not extend to the
incurred to satisfr the hygiene and cost ofequipment and other assets on which
inspection standards required for meat depreciation is allowable. For example, the
and meat products exported from New salary ofa chemistengagedon research work
Zealand, and would be deductible but the plant and

(b) buildings used for the purpose of equipment he uses would be depreciated or

processing or storing fish and which written off over 5 years (see (b) below). It is
meet the hygiene and inspection stan- not necessary for the research to be under-
dards required for fish and fish products taken directly by the taxpayer. The research
exported from New Zealand. may be carried out by an independent

In both cases the additional allowance which organization and gifts or donations to an

is in addition to ordinary depreciation is outside scientifc or research organizationare

30% of the cost ofnew buildings or the cost deductible if that organization is directly
of extending or altering existing buildings. concerned with research that is ofparticular
The 30% allowance is generally allowed on interest or assistance to the taxpayer's
the followingbasis- business.
20% in the year the expenditure is incurred
lo% in the followingyear.
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(b) AcceleratedDepreciationon Research overseas use of New Zealand trade marks,
Equipment patents designs and copyrights. The special

In addition to ordinary and special deprecia- deductionfor export promotionexpenditure
tion (see paragraphs 2 and 3), a further is an additional 5000 of the costs directly
deduction for depreciation is permitted so concerned with the development of export
that the cost of assets used exclusively for markets. This means that for every SI of
research directly related to the taxpayer's qualifringexpenditure, a taxpayer is entitled

business may be completelywritten ffover to a deduction of $I.5O-$I as the normal

five years. This generally means 20o of the deduction for business operating costs and

cost price is written off each year but tax- 50 cents as a special export development
payers may claim ordinary and special incentive.

depreciation in the initial years if this gives To qualify for the additional 500 deduction
them a greaterbenefit. the expendituremust-

(a) Be ordinarily deductible under the

(c) Gitsbycompanies tor educationor research- general income tax law. Items of capital
Companies are entitled to a deduction for expediture and other expenditure not

cash donations to necessarily ncurred in carrying on a

i) any New Zealanduniversity, businesswouldnot qualify.
ii) the Medical Research Council of New (b) Be a prescribed outgoing, tlat is, be

Zealand, expenditure directly concerned with

iii) an approved research society, institute export market development and belong
or association, to one or more of the following catego-

iv) an approved nstitution providing ries

specialized commercial or technological i) advertising or other means of secur-

educationor training. ing business or soliciting business;
'Approved for the purpose of the deduc- ii) carrying out market research or

tion means approved by the Minister of obtainingmarket information;
Finance. iii) supplying free samples or technical
The deduction is subject to the following information to persons outside New

conditions- Zealand;
the donation or gift must be in cash and iv) tendering for the overseas sale of
be at least S2 goods of a class or specification not

the maximum deduction is 5% of the normallyproducedor supplied;
company'sassessableincome v) tendering for the prospective supply
the prior approval of the Minister of of services outside New Zealand in

Finance is required before a deduction can relation to construction projects,
be allowed for individual gifts to any one educational training or the rendering
doneein excessof $5ooo. oftechnicaladvice or assistance.

(c) Have been incurred primarily and

7. ExPORT MARKET DEVELOPMENT principally for the purpose of seeking
opportunities for, or creating or n-

A special deduction is allowable for ex- creasing the demandfor

penditure incurred in promoting the export i) the export of goods that have been

ofNew Zealand goods and services, and the manufactured, produced, assembled,
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processed, packed or graded and situation the legislation now provides for a

sortedin New Zealand; or guaranteed minimum deduction and the

ii) the supply, for reward, of services allowance to which exporters are entitled is
outside New Zealand in relation to the greaterof
construction projects, educational (a) An amount equal to 15% of the ncrease

training courses, or the fumishing of in export sales for the year. This is the
technicaladvice or assistance; or normaldeduction.

iii) the sale of the overseas rights to use or

patents, trade marks, designs or (b) An amountcalculated in accordancewith

copyright. the following formula:

8. INCREASED EXPORTS INCENTIVE ValueofExportsales for currentyear

Valueofexportsales forpreviousyear
The exporters ofcertain New Zealand goods
are entitled to a deduction .of I5% of a I 5% of the ncrease in export sales

qualifring increase in export sales. A
of for the previousyear

qualifring increase in exports is the difrence
between the value of export sales (on an This is the guaranteed mnimum deduction.
F.O.B. basis) in a particular income year and It ensures that the rate of the deduction for
the average of the export sales in the first each dollar of export sales is no less than the
three ofthe five preceding incomeyears. rate (based on the normal deduction-
The deduction which is only allowable to (a) above) for the previousyear.
the owner ofthe goods at time ofexport is in
addition to the deductions ordinarily allow- 9. FARM DEVELOPMENT EXPENDITURE

able for ncome tax purposes and to the
special deduction for export market devel- Taxpayersengaged in farningor agricultural
opmentexpenditure. businessesare entitled to a deductionfor most

Certain goods do not qualify for the types of farm developmental expenditure
increased exports incentive deduction. The incurred. This is a valuable encouragement

range ofgoods excluded from the concession for farmers to bring marginal land into full
include New Zealand's traditionalexports of production and to increase the productivity
farm produce, newsprint and minerals, and ofexisting farms. Under this farm develop-
goods imported and subsequently exported mentincentiveconcessioncapital expenditure
after processing, packing, etc. unless the incurred in the following is deductible:
selling price is I5% higher than the landed Clearing land of timbers, stumps, scrub

price. and undergrowth.
Prior to I969 exportersdid not know, during Eradicatingand/or exterminatingpests.
the incomeyear, the value ofthe benefit they Preparing land for farming.
would gain from the increased exports in- Drainingswampsand low-lying land.
centive deduction. This was because the Constructingaccess roads or tracks.
deduction allowable depended on the fnal Constructing dams, stopbanks, irrigation
level of their export sales for the year. An or stream diversion channels and similar
element ofuncertaintywas therefore involv- improvements.
ed in pricing goods for export. To meet this Sinkingbores and wells.
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Constructing aeroplane landing strips to Where a farmer who has been allowed a

facilitateaerial topdressing. deductionfor farm developmentexpenditure
Constructing fences ncluding making sells his farm at a profit within five years

existing fences rabbit-proof from the date of acquisition, any of the
Erecting electric power lines or telephone development expenditure is treated as

lines. assessable income of the year of sale, or

Constructing feeding platforms, feeding alternatively, at the farmr's request, as

yeards, plunge sheep dips and self-feeding ncome of the years in which the develop- '

ensilagepits. ment costs were allowedas a deduction.
The deduction allowable to farmers under
the aboveheadingsmay be- Io. In the I970 Budget the Minister of
(a) claimed in the year in which the ex- Finance announced the proposed reintroduc-

penditure is ncurred,or, on electionbe-- tion of the Io% nvestment allowance on

(b) spread over the year ofexpenditure and new plant and machinery which was

not more than nine subsequentyears. suspended in I966.
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J.s. MACLEOD*:

FISCAL JURISDICTION IN THE UNITED KINGDOM

Jurisdiction is as fundamental in U.K. tax year. The six month period is an aggregateof
law as it is in any other fiscal system, but all visits, and in one case the Inland Revenue

although the subject has concerned tite U.K. counted the hours to determine the total

legislature for over I 50 years, it nevertheless (I.R.C. v.Wilkie).
lacks both precision and clarity. Visits to the U.K. of less than six months can

Three concepts are involved in determining neverthelessresult in residencewhere:-
the jurisdiction of the U.K. taxes. These are, (I) The visits are regular, year after year, so

residence, ordinary residence, and domicile. as to become habitual, and are for sub-
The way in which these concepts, or a con- stantial periods. The Inland Revenue

bination of them, operate, depends, in part, regard visits totalling three months in

upon whether the income stems from a any fiscal year as being substantial, and
U.K. or overseas source, or whetherproperty consider these visits as habitual after four
is situated in the U.K. or abroad. In addition, consecutiveyears, or

cognisance must be taken of international (2) A place of abode is maintained in the
double taxation conventions, which, of U.K. for the individual's use. In such a

course, takes precedence over national tax case the individual s treated as resident
laws. This paper is written, however, without for any year in which he pays a visit to

regard to double taxation agreements,which the U.K., ofwhatever length. It must be
should be consulted whenever a particular emphasisedthat maintenance,not owner-

problem arises. ship ofthe place ofabodc, is the criterion,
and it is understood that the Inland

RESIDENCE AND ORDINARY RESIDENCE Revenue consider that mere presence jn
the U.K., without actually residing in the

The way in which residence and ordinary place of abode, is sufficient to establish
residence are determined depends upon the residence.
facts of each case, and so it is not possible to It should be noted, however, that where an

set out a comprehensive list of principles individual works full time in a trade, profes-
governingall cases. However, by combining sion or employment, the duties of which are

the statute and case law on the subject, a performed outwith the U.K., residence is

numberofconclusionsemerge. determined without regard of a place of
abode maintained in the U.K. for that

(a) Individuals individual's use.

Residence means physical presence, and so an The ordinary residence of an individual can

individual who is physically absent from the be regarded as his habitual residence, and
U.K. for an entire fiscal year (i.e. a year apart from accidentalor temporaryresidence.

ending on 5th April) is not resident for that It is provided by statute that a British sub-

year. ject, or citizen of Eire, who has been

Physical presence in the U.K. for periods * Lecturer Department of Accountancy and-

which in aggregate exceed six months in any Finance, Heriot-Watt University, Edinburgh,
fiscal year will result in residence for that Scotland.
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ordinarily resident in the U.K. shall continue precise nature of a partnership in U.K. tax

to be ordinarily resident here if absent from law. However, while regarding a partner-
the U.K. for the purpose of occasional ship as being a unit of assessment for tax

residence abroad. Generally it is difficult to purposes, the legislature nevertheless meas-

distinguish between residence and ordinary ures the liability by reference to the cir-
residence although such a distinction un- cumstancesof the individualpartners, and so

doubtedly exists and has important conse- it is thought that the ordinary residence and

quences,e.g. in relation to Capital Gains Tax. domicile of the partnership itself are irrele-
vant.

(b) Partnerships
The residence of a partnership is defined by (c) Companies
statute as being wherever the control and It is now established beyond doubt that the
management of the business is carried on. residence of a company is where the control
This is so irrespective of where the actual and management are exercised, irrespective
trading operations take place, or where the of where the trading operations are carried
partners themselves are resident. Where, by on. This view was accepted as early as I920,
virtue of this rule, a partnership is not by the Royal Commission on Income Tax,
resident in the U.K., but carries on trading which reported in that year, and is now

operations there, the question arises as to written into most Double Taxation Agree-
whether the partnership is trading within the ments.

U.K., or merely trading with the U.K. This The place where control and management is
is a difcult problem which has important exercised depends on the facts of each case,

repercussions, since if the former case but generally it is the place where day to day
applies, any profits will be treated as arising management is exercised, i.e. where the
in the U.K., and will be taxed as such. The directors are accustomed to meet. It is
solution of this problem depends mainly possible for a company to have dual residen-
upon the location of the several operations ce, i.e. control dividedbetween the U.K. and
from which profits arise. Purchase and sale is an overseas state, but since this would result
not of itself trading and if the majority of in the company being excluded from the
operations, e.g. acceptance of orders, des- benefit of Double Taxation Treaties, such a

patch, and generalmanagementare perform- situation is normally avoided. Residence is
ed abroad, then profits arising out of U.K. of particular importance in company taxa-

operations can be regarded as arising from tion since a U.K. resident company.cannot
trade with, but not within, the U.K. Where, become non-residentwithout the consent of
however, a trade is carried on both within the the U.K. Treasury.
U.K. and abroad, all profits will be treated as

arising within the U.K. and will be taxable as (d) Trusts
such. It is a curious feature ofU.K. tax law that the
It is not clear whether or not ordinary residence of a trust may vary according to

residence and domicile have any application the tax which is being imposed. For the
in partnership taxation. There is judicial purposes of Capital Gains Tax, including the

authorityfor the view that ordinary residence Short-Term Speculative Capital Gains
is appropriate to natural, but not to legal Tax, a trust will be regarded as resident

persons, and there is some doubt as to the abroad only if the trust funds are administer-
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ed outwith the U.K. and at least a majority (c) Demonstrating an intenton of aban-

of the trustees are resident outwith the U.K. doninghis former domicile.

The ncome tax liability depends on whether Each oftheseconditionsmust be complied
the beneficiary has an absolute intercst in with before a domicile of choice can be

income, or if his interest is contingent. In the acquired.
latter case, residence is where the fund is 5. A person who is not legally independent
managed. In the former case, residenceofthe takes the donfcile of the person upon

trust depends upon the location of the assets. whom he is dependent. In consequence a

dependent person cannot acquire a

DOMICILE domicile of choice. For this purpose

dependent persons include married

(a) Individuals women, children under the age of

Domicile is a complex subject with inplica- majority and lunatics. When a dependent
tions far outwith the scope of Tax Law, person becomes independent his last

and although there is no satisfactory defini- domicile remainsuntil he changes it.

tion of the term, its effect is clear. Donicile
establshes a legal relationship between an (b) Companies
individual and the legal system to which he The donficile of origin of a company is its

regards himselfas being legally bound in the place of incorporation, and it has been

last resort. Since the legal systems of the legally established that a company cannot

constituent countries in the U.K. differ in acquire a domicile of choice. The only
certain respects it is not possible for an instance in which domicile is of importance
individual to be domiciled in the U.K. He in company taxation is in relation to thc

may, however, have a Scottish, or English, prevention of avoidance of tax through the

donicile. transfer ofincome abroad. Here it is provid-
The general features of domicile, and its ed by statute that a company not domiciled

basic legal principles, are common to all the in the U.K. will be regarded as resident out-

legal systems within the U.K. and may be with the U.K. also.

summarisedas follows:-
i. An individual cannot be without a THE APPLICATION OF FISCAL JURISDIC-

domicile, but he cannot acquire dual TION

domicile.
2. A domicile once acquired s retained until (a) Individuais

changed. The basic principle of jurisdiction was

3. Every ndividual acquires, at birth, a expressed in one case in the followingway:-

domicile of origin. This is normally the What is taxed can only be either(I) ncome

domicile of his father, but may be the which is here, Or (2) income of a person

domicileofhis mother in certain cases. residenthere.

4. A person who is legally independentmay In other words, the U.K. fiscal authorities

acquire a domicileofchoiceby:- regard as subject to U.K. taxation all income

(a) Residing in the country in which he arising in the U.K. irrespectiveofits ultimate

wishes to establish domicile. destination, and all income arising outwith

(b) Demonstrating that he intends resid- the U.K., which belongs to a person resident

ing there indefnitely. within the U.K., whether or not it is actually
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brought into the country. As a general rule, the foreign property of an

It follows therefore that ncome of a non- individual not domiciled in the U.K. is
resident, arising from a foreign source can exempt from U.K. Estate Duty on his death.
never be subject to U.K. taxation, even ifthe The U.K. taxing authorities have power to

income is remitted to the U.K., and there are tax a non-resident person through an agent,
a number of provisions in the U.K. legisla- branch manager, trustee, etc. resident in the
tion specificallyexcluding such incone from U.K.. but wherever possible, collection is
tax. In addition, however, there are a effectedby deducting tax at source. Normally
number of exceptions to the general rules the non-resident's income would be reduced
outlined above. Normally, the foreign in- by a proportion of his U.K. personal reliefs,
come ofa U.K. resident individual is taxable in the ratio which his U.K. income bears to

on what is called the arising basis, i.e. as his world income.
soon as tle income arises, and whetheror not

it is received in the U.K. In certain cases, (b) Companies
however, the arising basis does not apply, Unlike individuals, who may transfer
and foreign income is only taxable if it is residence at will, a U.K. resident company
remitted to the U.K. The remittance basis may not transfer its residence abroad without
applies to:- the consent of the U.K. Treasury. In addi-
I. Income earned abroad, in a trade, profes- tion, it may not cause to have issued or

sion or vocation, or from foreign em- transferred share or debentures in a non-

ployment. resident subsidiary, or transfer part of its
2. Any ncome from a foreignsource derived trade abroad,withoutpriorTreasuryconsent.

by an individual not domiciled in the However, while there are heavy penalties for
U.K., or by aBritishsubjectnotordinarily infringementof these rules, the Treasurywill
resident in the U.K. usually grant consent where genuine com-

3. Foreign capital gains of a non-U.K. mercialmotives are involved.
domiciled ndividual (which will not be Non-residence of a company confers a

subject to U.K. capital gains tax until number ofbenefits,and imposes a numberof
remitted). As a corollary, foreign capital disadvantages.
losses ofsuch an individualdo not qualifr The disadvantages normally consist of the
for tax relief withdrawal of privileged tax treatment, for

There are a number of important exceptions example, the preferential treatment afforded
to the rule that income arising in the U.K. is to groups of companies is not extended to

subject tor U.K. tax. Interest arising from non-residentmembersofa group. The bene-
certain U.K. governmentsecuritiesis exempt fits, however, are substantial.They are:-

from U.K. ncome tax where the securities (a) exemption from U.K. CorporationTax,
are held by an individual not ordinarily except on the profits ofa U.K. branch or

resident in the U.K. An individual will be agency;
exempt from tax on short-term capit:al (b) exemption from tax on Capital Gain,
gains if he is either non-resident, or not except in respect of assets used in a U.K.
ordinarily resident in the U.K. To be exempt branch or agency;
from tax on U.K. long term gains, however, (c) exemption from U.K. withholding tax

the individual must be neither resident nor on dividends.
ordinarilyresident. In addition a non-residentcompanywhich is
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closely controlled is not subject to the ed with U.K. Exchange Control regulations.
stringent provisions applicable to a U.K.

residentclose company. CONCLUSION

It should be pointed out that there are a

number of far reaching provisions in the This paper has dealt in outline only with the

U.K. fiscal code, designed to prevent the highly technical problems arising out of tax

avoidance of U.K. tax by the transfer of jurisdiction in the U.K. Ifit has indicated the

assets out of the U.K. In addition, if it s problem areas, it will have achieved its

proposed to transfer funds outwith the purpose.

Sterling Area, diffculties may be experienc-
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DR. ERWIN SPIRO:

I970 BUDGET.OF SO.UTH AFRICA

(INCOME TAX)

The . I970 Budget again aims at curbing deduction of 75 per cent. The additional
inflation which seems to be the challenge of deduction allowed in these two cases will be.
the nineteen-seventiesand, therefore, to use increased to 75 per cent and Ioo per cent

the words of the Minister of Finance, Dr. respectively. Those exporters who do not

Diederichs, calls for the oldfashionedvirtues succeed in increasing their exports by IO per
of thrift, hard work and enterprise on the cent or more, are still entitled to the addit-
part ofthe taxpayer. ional deduction of 50 per cent of market

developmentexpenditure.
EXEMPTIONS Increases in export turnoverwill be calculat-

ed on the basis of the average of the three
The exemption limit from income tax will preceding years instead of on the preceding
in the case of individuals over the age of year only.
sixty years be increased from tkI200 to R hvestmentAllowances. Investmentallowances
I35o for married and from R750.to R925 for were introduced n the early I96os when
unmarried taxpayers. As Dr. Diederichs investmentwas sluggish, but were abolished,
pointed out in his speech, since a married except in certain special cases, a few years ago
person is also entitled to a medical allowance as conditions had changed and inflationary
of RI50 and an unmarried person to a pressures were building up. A temporaryen-

medical allowance of R75, this concession couragementto investment in manufacturing
will in effect exempt from income tax every industries is, according to Dr. Diederichs,
married person over sixty years with a tax- agam justified. Manufacturerswill, therefore,
able ncome of RI50o and less and every be allowed to deduct from their taxable in-
unmarried person over sixty years with a come I5 per cent of the cost of new ma-

taxable incomeofRIoooor less. chinery or plant brought nto use after t:he
Ith August, I970 (the dy of the Budget

DEDUCTIONS speech), and Io per cent of the cost of any
new factory building or ofnew additons to

Export Allovances. In order to provide still an existing factory building, the erection of
greater encouragement to exporters, the which is commenced again after the I3th
proposal is to increase the allowancefor those August, I97O. These allowances will not be
exporters who succeed in ncreasing their taken into account in determining the de
exports by more than Io per cent. preciation on machinery and buildings in
The present position is that those exporters subsequent years. The allowances will apply
who ncrease their export turnover b to machinery, plant and buildings brought
between Io and 25 per cent are allowed an into use up to 3oth June, I973.
additional deduction of 62 per cent of Concessions n respect ofDonations to Universi-
market development expenditure while ties. In view of the shortage of trained
those who increase their exports by more personnel and the vital importanceofhigher
than. 25 per cent are allowed an additional education for the future of South Africa the
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concessions in respect of donations to been introduced. The present position is that
universities are to be considerably extended. a taxpayer who pays income tax of RIOO or

The purpose for which donations may be more to the Central Government is subject
made under the concessionwill be broadened to a loan levy of 5 per cent of the basic tax

to include training and research in the before adding the surcharge. There will be
humanities and the natural sciences and to now a further loan levy of 5 per cent on th
cover the acquisition of laboratory equip- same conditions.
ment and technical literature, the appoint- There will also be a loan levy upon comp-
ment .of research personnel and the ac- anies. Because of the importance that the
quisition of fixed property and the erection Budget should be financed from non-in-
of. buildings for the generally recognized flationary sources, Dr. Diederichs considered
purposes of the university. Further, the a small levy to be justified, particularly in
allowable deduction will be raised from 2 view ofthe re-introductionofthe investment

per cent to 5 per cent of the taxable income allowance. Companies,other than gold- and
in the caseofcompanies. The allowance will diamond-mining companies which already
also be extended to individual donors tip to pa loan levy, will, therefore, be required to

a maximumofRsoo per annum or 2 per cent contril,ute a loan levy of 2 per cent of the
of the taxable income, whichever is the amount of normal .income tax payable
greater. (which latter is 40 per cent).
The concessions will apply to donations to

universities and to colleges for advanced INCOME TAX BILL

technical education and to donations to the
National Study Loans and Bursaries Fund. The Income Tax Bill which is usually being

passed without any further amendments
ADDITIONAL LOAN LEVIES implements the above Budget Proposais, but

also provides for some additional minor
In view of the need to restrain expenditurea exemptions and a few textual clarifications
small additional loan levy on individuals has ofcontroversialprovisions.
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FRANCE:

LES ORIENTATIONSPERMANENTESDE LA POLITIQUE
FISCALE DU GOUVERNEMENT

Communiqudu Ministrede l'Economieet des Financesdu septembre I97O

PRESENTATION GENERALF rapide, mais aussi une act,on administrative
et le changement des comportements,et no-

En matire fiscale, comme dans les autres tamment l'volution de l'attitude des Fran-

domaines de l'activit politique, il nous faut ais devant l'impt, ce qui demande davan-
savoir tirer les consquences heureuses de la tage de temps.
stabilitgouvernementale. Ainsi, la comnunication d'aujourd'hui a-t-elle

Jadis, en quelques mois de gestion, un gou- pour objet d'examiner les orientatons per-
vernement n'avait gure le temps que de manentes de la politiquescaledu Gouvernement.

dposer htivement un projet modifiant cer- Il est souhaitable que s'engage une rflexion
taines dispositions du Code gnral des collectve sur ces orientations. Aussi le

Impts, projet immdiatement qualifi de Gouvernement se propose-t-il, aprs avoir

rformefiscale. inform, comme cela est normal, les Com-

Aujourd'hui, assur de la permanence de son missions des Finances du Parlement, de con-

action, ce que le Gouvernementdoit dfinir, vier, dans un esprit de concertation les orga-
ce sont les orientations permanentes de sa nisations syndicales et professionnelles et en

politique. particulier celles de ces organisations qui ont

Il convient, de ce point de vue, de rectifier manifest le dsir de dbattre de ces probl-
une inexactitudeet de dissiper une illusion. mes, prsenter leurs observations, leurs
L'inexactitude c'est de confondre la structure suggestionset leurs critiques.
de la fiscalit et le poids de l'impt. R.for-
mer la fscalit,c'est agir sur le premierpoint; Les orientationspermanentes
modifier le poids de l'impt, ce n'est pas faire Notre systme fiscal prsente 3 caractristi-

une rforme fiscale, mais faire un acte de ques qui le distinguent malheureusementde

politique conjoncturelle. C'est ainsi que les celui des autres pays industriels:
Etats-Unis, lorsqu'ils ont, il y a quelques a) Il n'est pas admis par la communaut

annes, diminu massivement leurs impts, nationale comme devant faire partie des
et l'Allemagne Fdrale, lorsqu'elle a r- ncessits de la vie en socit, au mme titre

cemment annonc une augmentation des que le droit civil ou le code de la route.

siens, n'ont pas prsent leur action comme b) Il fait l'objet d'une fraude importante, au

constituantune rformefiscale. dtriment de l'ensemble des Franais de
L'illusion dissiper, c'est celle qui consiste bonne foi dont les charges sont indirectement
croire que, dans quelque nouvelle nuit du majoresd'autant.

4 aot, la fiscalit puisse tre bouleverse c) Il suscite entre catgories socio-profes-
de fond en comble. La modification de sionnelles des antagonismes qui empoison-
la fiscalit suppose non seulement l'labo- nent, au sens littral du terme, les rapports
ration de nouveaux textes, ce qui peut tre sociaux.
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En consquence, les objectis gnraux de la motifs. Il faut dmystifier l'impt, pour d-

politique fiscale conduire sont les suivants: passionner les dbats auxquels il donne lieu.

a) Crer les conditions non seulement d'un Nos deux rgles seront: galtLet v/rit.

apaisement fiscal, mais d'un acquiescement
fiscal, l'impt cessant d'tre une contrainte L'IMPOT SUR LE REVENU

laquelle on s'efforce de se soustraire et deve-
nant aux yeux de chacun le moyen normal Il concentre sur lui la plupart des critiques.
de contribueraux charges collectives. On lui reproche:
Nous vivons encore trop souvent sur l'ide - de frapper ingalement les Franais.
que l'impt sur le revenu est une pnalisation - d'tred'anneen anne plus lourd,
qui ne doit fapper que les trs hauts revenus. - de constituer un souci permanent pour la

Cette conception alimente le dbat dsuet trsorerie des mnages, particulirement
sur la dduction, des bases de l'impt, de quand leurs revenussont modestes.

l'impt pay l'anne prcdente, comme s'il En consquence,trois directionsd'action:

s'agissait d'une charge anormale. Nos voisins - le rapprochementdes conditionsd'imposi-
anglo-saxons ont de la fscalit une concep- tion des diffrentes catgories de revenus,

tion plus conforme aux conditions de la vie - l'amnagement dans le temps du barme
en commun dans une socit moderne: l'im- de l'mpt,
pt est un devoir naturel, et il est normal que, - la rforme du recouvrementde l'impt.
dans l'utilisationpar un individu de son reve-

nu, il y ait deux parts: ses dpenses person- A. - Le rapprochement des conditions d'imposi-
nelles et sa part des dpensescollectives. tion

b) Eliminer la fraude comme phnomne social, a Le problmetel qu'il se pose actuellement
en la ramenant aux proportions d'un phno- Ce qui caractrise malheureusementl'impt
mne isol, anormal, rprim et rprouv sur le revenu, c'est le clinat de guerre de reli-

par l'opinion. gion dans lequel il entretient les Franais en

Cette liminationde la fraude devra permet- les divisant en salariset nonsalaris.
tre de modifier, dans un sens plus agrable, Comme toutes les guerres de religion, celle-

les rapports des Franais avec leur administra- ci entrane des alliances arbitraires et quelque
tion fiscale. Tout sera mis en oeuvre pour peu contre nature. Les employs et ouvriers

que les conditions de l'accueil et du dialogue, sont plus proches des petits commerants et

qui sont dj en amlioration sensible des artisans qu'ils ne le sont des cadres

mesure que se construisent des centres des moyens et suprieurs. Ces derniers ont des

impts modernes, soient chaque ane plus affinits de toute nature avec les professions
conformes aux souhaits lgitimes des contri- librales. Et cependant, c'est ce critre de

buables. salaire qui divise la France en deux chaque
c) Supprimer les antagonismes entre catgories fois qu'il est question dimpt sur le revenu.

socio-professionnelles, en tablissant entre Ce phnomne, unique dans les pays indu-
toutes une vritablequit fiscale qu'elles re- strialiss contemporains,est d deux graves

connaissentcomme telle. dfauts de notre impt sur le revenu; l'ab-

Le climat gnral de l'action gouvernemen- sence d'galitet l'absence de vrit.

tale doit tre la recherche de la clart. La chose Ces dfauts nourrissent les griefs rciproques
fiscale est souvent entoure en France d'un des travailleurs indpendants et des titulaires
halo de mystre dont on aperoit mal les de traitements et de salaires. Les travailleurs
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indpendants se plaignent du traitement fis- dcote sera supprim, par incorporation di-
cal privilgi des revenus salariaux, et il n'est recte dans le barme, ce qui permettra non

pas douteux que certains yvoient un prtexte seulement de simplifier l'impt, mais encore

ou une justificationla dissimulationde leurs d'accorderun allgementd'imptauxtitulairesde
revenus au fisc. Les titulaires de traitements revenus modestes, principalement quand ils sont

et de salaires constatent que c'est parmi les salaris et quand ils sont chargs de famille.
autres catgories de contribuables que la (b) Les etapes ult/rieures
fraude fiscale est la plus rpandue, et ils justi- Avant d'aller plus loin, il est ncessaire de
fient ainsi la diffrence de traitement fiscal parvenir une connaissance exacte et objec-
qui spare les revenus salariaux des autres. tive de la rpartitionde la charge fiscale entre

b) Le moyen de rsoudrele problme catgories socio-professionnelles.Cette con-

Pour amener l'apaisement, il convient] de naissanceest actuellementtrs imparfaite.
rapprocher les conditions d'mposition des A cette in, le Gouvernement annonce la
travailleurs indpendantsde celles des titulai- crationd'une Chambredes Impts, organisme
res de traitements et salaires. Le rapproche- indpendant de l'Administration, qui serait
ment doit porter tant sur le barme de l'im- prside par un magistrat de la Cour des
pt, pour liminer tout prtexte la fraude, Comptes et qui fonctionnerait auprs de
que sur les conditions dans lesquelles sont cettehaute juridiction.
connus les revenus, pour rendre sans objet le La Chambre des impts disposera librement
maintien d'un rgime lgal particulier pour des statistiques et des rapports de toute nature

quelque type de revenu que ce soit. A revenu rendant compte de l'activit des services
galconnu, imptgal. fiscaux.

En matire de barme, l'objectif est de faire Son rleseratrile:
disparatre progressivement les discrimina- - Constater l'volution des revenus mposa-
tions qui pnalisent certains revenus. bles par catgoriede contribuables;
Le cheminement de cette action serait le - Interprter cette volution en fonction de
suivant: l'volution dmographique et conomi-
(a) Prenier ert de rapprochement: I97I et que gnrale et par catgorie socio-profes-
1972 sionnelle;
Aprs l'limination dfinitive des rsidus - Vulgariser ces travaux sous la forme d'un
d'mpts constitus par la taxe complmen- rapport annuel qui sera joint au rapport
taire et ce qui subsiste des majorations insti- public de la Cour des Comptes, de sorte

tues en 1968, diminution de 5 ponts de que chacun puisseenprendreconnaissance.
toutes /es tranches du barme de l'mpt par C'est au vu des travaux de la Chambre des
gnralisation tous les revenus de la rduc- mpts que le Gouvernement apprciera
tiond'mptdontne bnficientactuellement l'opportunitde procder une unification
que les traitementset salaires. totale du barme de l'impt sur le revenu.

Consquences: le barme de l'mpt con- Cette unification rsiderait dans l'extension
tiendra une premire tranche taux o, com- par tape tous les revenus de l'abattement
me il convient dans un systme fiscal moder- d'assiette de 20Oo dont ne bnficient actuel-
ne; la barme de limpt ira de o 60o, au lement que les traitements et salaires. Cha-
lieu de 5% 65%. cune de ces tapes serait franchie lorsqu'une
Dans une seconde phase, le mcanismecom- amlioration de la connaissance des revenus

pliqu de la limite d'exonration et de la auraittconstateeffctivement.
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Enmatired'applcationdel'impt, l'objectiest, est un objectif moyen terme. Il pourra se

dansundlai de cinq ans, d'liminerla fraude en produire, certaines annes, que, pour des
tant que phnomnesocial, et de la ramener ncessits conjoncturelles, le rythme des
aux proportions d'un phnomne isol. allgementss'loigne momentanment,dans
Pour raliser cet objectif, un ensemble de un sens ou dans l'autre, de celui de l'volu-
mesures sera propos au Parlement dans la tion des prix. Les carts se compenserontsur

prochaine Loi de Finances. Les principales une moyennepriode.
mesures envisagessont les suivantes: b) En outre, des allgenents supplmentaires
I,es trs grandes exploitations agricoles, qui ont seront institus au prot des mnages dont les
un caractre,vritablementndustriel,seront, revenus se situent en-dessous du centre d'quit
en matire fiscale, assimiles des entreprises jscale, c'est--dire en-dessous de la moyenne
industrielles et commerciales. Elles seront des revenus. Ces allgements auront pour
passibles du rgime du bnfice rel, et non effet de diminuer l'imptpay par les catgo-
du rgime du forfait dpartemental. ries sociales les plus dignesd'intrt.
Les professions librales verront leurs obliga-
tions comptables rapproches de celles des C. - Rformedu recouvrementde l'impt
commerants et artisans. Comme pour ces I) Le Gouvernementannonce son intention
derniers, au-del d'un certain chiffe d'affai- de procder un meilleur talement du re-

res, leur rgime sera obligatoirementcelui de couvrement de l'impt, visant allger les
la dclaration contrle, c'est--dire du fornalits des redevables, leur viter des
bnfice rel. charges excessives de trsorerie, et rappro-

cher le paiement de l'impt de la ralisation
B. - La modrationdu barme du revenu correspondant.
Le rapprochement des conditions d'imposi- L'inspection Gnrale des Finances a t
tion des divers types de revenus sera ralis charge de conduire une enqute sur ce

dans une pr:ode o le Gouvernement veil- problme. Son rapport sera publi sous la
lera la modrationde l'impt sur le revenu. forme d'un livre blanc ouvert avant la fin
En mme temps que seront rapproches les de l'anne. Ce livre blanc sera soumis aux

conditions d'imposition des divers revenus, diverses organisations professionnelles et

le barme de l'impt lui-mme devra Etre all/g/. syndicales, pour recueillir leurs observations,
a) Pour la gnralit des contribuables, les avant l'laborationd'un projet de loi.
tranches du barme volueront dans les mmes L'objectifdu Gouvernementest de mettre en place
proportionsque l'indice des prix de dtail. Ainsi partir du er janvier 1972 un systme simple de
sera-t-ilmis finadbat permanentdont l'im- paiementmensuelde l'imptsur le revenu.

pt est l'objet, sous le prtexteque la croissan- 2) Enfin, partir du Ier janvier I97I, sera

ce du rendement de l'impt rsulte d'une mis en place un rgine dit de rel simplii
diminution des revenus rels des mnages. pour le paiement de la T.V.A. et des bn-
Ainsi, revenu rel inchang, la part de fices industriels et commerciaux, au profit
l'impt dans le revenu restera constante. Si des commerantsdont le chiffre d'affaires ne

cette part augmente, ce ne peut tre qu'en dpasse pas le double des limites actuelles du
consquence d'un accroissement des revenus forfait. Les textes rglementaires sont dj
rels. Cet objectifrpond la proccupation soumis l'examen du Conseil d'Etat. Cette
essentielledes cadres. formule est certainementpromise un grand
Cet largissement des tranches du barme dveloppement.
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LA TAXE SUR LA VALEUR AJOUTEE C'est galement le cas de la double mposi-
tion qui frappe les contribuables d'origine

I. - Rappeldes mrites de la T.V.A. ptrolire. Actuellement la T.V.A. grevant

La taxe la valeur ajoute est un bon impt. les transactions portant sur certains de ces

Elle est,neutre sur le plan conomique, c'est- combustiblesn'est pas rcuprablepar l'ache-

-dire qu'elle s'applique indiffremment teur assujetti la T.V.A., de sorte que ces

toutes les formes de production et tous les produitssont taxs deux fois:

circuits de commercialisation. Elle est rela- - au momentde leur achat,
tivement indolore car elle n'astreint pas l'en- - au moment de leur incorporationdans les

semble des consommateurs des obligations prix de revient.

particulires. Elle est d'un rendement lev, Cette rmanence d'impt doit tre suppri-
puisqu'elle reprsente en I970 plus de la me. Elle l'a djt l'anne dernire pour le

moiti des recettes fiscales de l'Etat. fuel-oillourd.
Les mrites de cet impt lui valent d'avoir Cette politique sera poursuivie: en I97I, la

t imit dans de nombreuxpays et particu- rmanence sera supprime pour les gaz li-

lirement, dans la Communaut Econom-. qufis.
que Europenneo l'Allemagneet les Pays- b) Diminutiondes taux

Bas l'appliquentdj, les autres Etats s'tant Les taux de T.V.A. sont plus lourds en Fran-

engags faire de mme avant z972. Hors ce que dans tous les autres pays industriels

d'Europe, l'intrtsoulevpar la T.V.A. n'est ayant adopt cet impt.
pas moins grand. C est ainsi qu'une mission Sans doute l'impt, du fait de son caractre

japonaise est rcenment venue en France territorial, est-il en principe exactement

tudier le fonctionnementde cet impt. compens dans les transactions commerciales
avec l'tranger.Mais il est impossibled'viter

II. - Les amliorations apporter la T.V.A. toute importationclandestine, et il en rsulte

Si, dans le cas particulierde la France, la taxe des distorsions de concurrence au dtriment

sur la valeur ajoute appelle certaines criti- des commerants franais, notamment dans

ques, ce n'est donc pas pour des raisons de les rgions frontalires.

principe,mais: Sur le plan social, la taxe sur la valeur ajoute
du fait de certaines imperfections qui sub- est un impt peu nuanc, sauf au prix d'une

-

sistent dans les modalitsd'imposition, multiplication du nombre des taux et des

du fait des taux trop levs. rgimes qu'il convient d'viter pour ne pas-

a) L'amlioratonde l'assiettede la T.V.A. compliquerles obligationsdes redevables.Un

Certaines mperfections qui demeurent dans allgement des taux de la T.V.A. profiterait
l'assiette de la T.V.A. et qui constituent une donc en tout premier lieu aux familles aux

entrave l'accroissement de la productivit revenus modestes, en diminuant la charge
dans l'industriedevronttre supprimes. fiscale sur leurs achats.
C'est d'abord le cas des crancesd'mptsnon Enfin, pour notre conomie dont la crois-

remboursables qui sont actuellement la sance et la modernisation reposent sur le

charge de certaines entreprises, notamment dveloppement industriel, il n'est pas sain

lorsqu'ellesont fait des investissementsimpor- que ces actes essentiels que sont la production
tants (phnomne dit du butoir financier). et la vente soient grevs d'un prlvement
Ces crances d'impts devront tre rembourses fiscal aussi lourd. Si le phnomnede la vente

parl'Etat.Cettemesuresera ralisepartapes. sans facture, qui est le moyen de survie des
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producteurs inefficaces et des commerants mission compose de reprsentants des col-
sans talent, est malheureusementplus rpan- lectivits locales et des organisations profes-
du en France que dans les autres grands pays sionnelles. Le rapport de cette commission a

industriels, la lourdeur des taux de la T.V.A. t remis au Gouvernementle 2 septembre, il
y est pour beaucoup. Diminuer le taux de sera rendu public dans quelquessemaines.
l'impt, c'est rduire l'incitation la fraude. Dans la loi de Financespour 197I, conform-
En consquence, les objectif du Gouverne- ment aux suggestionsexprimespar la Com-
ment sont les suivants: mission de rforme de la patente, le Gouver-

dans un proche avenir, ramener l'ensemble nementdposeradeux articles:-

des produits alimentaires solides au taux - Le premier aura pour objet de rdduire la
rduit, charge des petits patents. Pour les dtaillants et

par la suite, tendre fusionner le taux in- artisans employant au plus deux salaris, les-

termdiaire et le taux normal de l'impt un bases de la patente seront rduites de I5o. Il
niveau proche de l'actuel taux intermdiaire. en rsultera pour ces catgories de contribua-
Cette volution qui devra ncessairement bles un allgementsensible de l'impt;
tenir compte, en raison de son cot consi- - Le second aura pour objet de supprimer les
drable, des donnes de la conjoncture,pour- exonrations dont bnficient actuellement
ra tre ralise en ramenant des groupes de certains organismes,notamment dans le sec-

produits du taux normal au taux interm- teur bancaire.
diaire Les autres propositions de la Commission

sont en cours d'exanen.
LA FISCALITE LOCALE Teiles sont les mesures et les orientations sur

lesquelles le Gouvernement entend recueillir
Le problme le plus urgent qui se pose en les avis des organisations syndicales et pro-
matire de fiscalit locale est celui de la pa- fessionelles avec lesquelles, sur la base de la
tente. prsentecommunication,ii va ouvrir le dia-
Le Gouvernement a runi, pour tudier les logue.
rformes apporter cet impt, une Com-
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GERMANY:

STAND DER STEUERREFORM

Berichtdes Btndesministersder Finanzenan den DeutschenBundestagvom

I6. September I970*

A. ALLGEMEINES Steuern anzutasten. Wir wollen auch in der

Steuerpoltik die Voraussetzungen fr ene

I. Vorbemerkung breitereVermgensbildungschaffen.

Dem DeutschenBundestagwird hiermit der ZunchstwerdenwirdenBerichtder Steuer-

in der Regierungserklrungvom 28. Okto- reform-Kommission abzuwarten haben.

ber I969 angekndigte Bericht ber den Unser Ziel ist es, ein gerechtes, einfachesund

Stand der Arbeitenan der Steuerreformvor- berschaubaresSteuersystemzu schaffn.Die

gelegt. Vorlage einer reformierten Abgabenord-
Eine Aussage ber Inhalt und Ausma der nung mu beschleunigtwerden.

angestrebten Steuernderungen kann zum Bei einer rationellen Bewirtschaftung und

gegenwrtigen Zeitpunkt noch niclit ge- bei Verwendungmoderner,kostensparender
macht werden. Das ist schon deshalb nicht Methodenknnendie ffentlichenHaushalte

mglch, weil das von der Steuerreform- die in den nchsten Jahren entstehenden Fi-

Kommission zu erstattende Gutachten, das nanzierungsaufgabenerfllen, ohne da die

die Grundlagefr die Refrmarbeiten dar- Steuerlastquotedes Jahres I969 erhhtwird.

stellen soll, voraussichtlich erst Ende dieses

Jahres vorliegenwird. In diesemBerichtwer- III. Steuerreorm-Kommission

den der bisherige Ablauf und die weitere Zur Vorbereitung der Steuerreform wurde

Planung der Reformarbeiten dargelegt; Ende I968 vom Bundesminister der Finan-

ferner wird bei einzelnen Steuern eine ber- zen eine unabhngige Kommission berufen.

sicht ber wichtige zur Lsung anstehende Die Einsetzung einer solchen Komnission

Probleme gegeben. Der Deutsche Bundestag war bereits I967 im Deutschen Bundestag
soll durch ihn diejenigen Informationenber beantragt worden (BT-DrucksacheV/z:t64).
den Stand der Arbeiten erhalten, die im Die Kommission besteht aus Vertretern der

gegenwrtigenZeitpunktmglich sind Wissenschaft, der Wirtschaft, der steuerbe-
ratenden Berufe und anderer am Steuerrecht

II. Ziele der Steuerrefrm besonders interessierter Kreise der Bevlke-

In der Regierungserklrunghat die Bundes- rung. Angehrigeder Finanzverwaltungge-

regierung zu den Zielen der Steuerreform hren ihr nicht an; sie werden von der

folgendesausgefhrt: Konmission als Sachverstndigegehrt. Im

Die in der vorigen Legislaturperiodeange- einzelnen setzt sich die Kommission wie

kndigte Steuerreform wird die Bundesre- folgt zusammen:

gierungverwirklichen. Dr. h. c. Eberhard-Vorsitzender-.

Wir erfllen damit auch das Verfassungsge- Prsidentder BayerischenStaatsbank,

bot zur Schaffung des sozialen R.echtsstaates. Staatsninistera. D.

Wir haben nicht die AbsichtbestehendeVer-

mgen durch konfiskatorisch wirkende * DrucksacheVI/II52.
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Dr. Dr. h. c. Troeger - stellv. Vorsitzender- sterium der Finanzen am I5. April I970 aus-

Vizeprsident der Deutschen Bundesbank geschieden ist.

i. R., Staatsministera. D. In ihrer konstituierendenSitzung am I7. De-

H. Fredersdorf zember I968 ist der Kommission vom Bun-

Bundesvorsitzender des Bundes Deutscher desminister der Finanzen der folgende Auf-

Steuerbeamten trag erteiltworden:

Dr. Hrstmann Die Kommission erhlt den Aufrag, ein

Steuerberater,ehemaligerPrsidentder Bun- Gutachten zur Vorbereitungeiner umfassen-
dessteuerberaterkammer den Steuerreform auszuarbeiten, das sowohl
Dr. Kppen die direkten Steuern als auch die indirekten
Steuerberater Steuern sowie die Prmiengesetzebehandelt.
Dr. Kuhn Nach Mglichkeit soll das Gutachten sp-
Generalbevollnlchtigter der August Thys- testens Mitte 970 vorgelegtwerden.
sen-HtteAG Fr die Ausarbeitungder Reformvorschlge
Dr. Mertens stehen der Kommission das Gutachten des

ehemaliger Geschftsfhrer der Arbeitsge- Wissenschaflichen Beirats beim Bundes-

meinschaftselbstndigerUnternehmer ministerium der Finanzen, die Vorschlge
K. H. Mittelsteiner derEinkomrnensteuer-Kommission,des Bun-

Steuerbevollmchtigter,I. Vizeprsidentder des Deutscher Steuerbeamten, des Bundes

Bundeskammer der Steuerbevollmchtigten der Steuerzahler, die Denkschrift des Bun-

Dr. Muthesius desverbandes der freien Berufe und andere
Prsidentdes Bundesder Steuerzahler wichtige Vorschlge zur Auswertung zur

Prof Dr. Dr. Pagenkopf Verfgung.
Honorarprofessor fr Kommunalwissen- Die Vorschlge der Kommission sollen zu

schaften an der UniversittMnster, ehema- einem Steuerrecht fhren, das - ohne Auf-

liges Vorstandsmitglied des Instituts Finan- gabe der allgemein gltigen Grundstze des

zen und Steuern in Bonn Steuerrechts - nsbesondere den Zielsetzun-

Dr. Schfer gen einer modernen Finanzpolitikentspricht
Staatsminister, ehemaliges Mitglied des sowie den Grundsatz der Gleichmigkeit
Sachverstndgenrats zur Begutachtung der und sozialen Gerechtigkeit der Besteuerung
gesamtwirtschaflichenEntwicklung bercksichtigt. Dabei sollen auch Mglich-
R. Wiethchter keiten zum weiteren Abbau von Steuerver-

i. Bundesvorsitzenderdes Bundes der Deut- gnstigungen eingehend untersuchtwerden.

schen Zollbeamten Ganz besonderer Wert ist auf eine Verein_a-

Prof Dr. Whe chung des Steuerrecht:s zu legen. Es werden

Ordnarius fr Betriebswrtschaftslehre an schlelich die Harmonisierungsbestrebun-
der Universittdes Saarlandes gen innerhalb der EWG bercksichtigtwer-

Prof. Dr. Zeitel den mssen, wobei u. a. auch das Verhltnis
Ordinarius fr Volkswirtschaftslehrean der zwischen den direkten und den indirekten
Universitt Mannheim (Wirtschaftshoch- Steuern von Bedeutungsein wird.

schule) Durch die Steuerreform soll das Volunien
Der Kommission gehrte zunchst auch der Steuereinnahmen gegenber dem jetzi-
Professor Dr. Haller an, der mit seiner Be- gen Rechtszustand einschlielich der Zu-

rufung zum Staatssekretr im Bundesmini- wachsquotennicht verndertwerden.
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Der Kommission wurde vom Bundesmin- mglichstbis Ende 1970 vorgelegtwird.
ster der Finanzen ein Sekretariat zur Ver- Die Kommissionlt ihre Sachentscheidun-
fgung gestellt, das zunchst aus je einem gen weitgehend durch Unterkommissionen
Beamten des hheren und des gehobenen vorbereiten. Insgesamt sind 6 Unterkom-
Dienstes bestand. Am 8. Dezember I969 missionengebildetworden, und zwar:

wurde ein verstrktes Sekretariat eingesetzt, die UnterkommissionEinkommensteuer
dessen Leitung Ministerialdirektora. D. Dr. die UnterkommissionKrperschaftsteuer
Falk bertragenwurde und dem zwei weite- die UnterkommissionGemeindesteuern
re Beamte des hheren sowie vier Beamte die UnterkommissionVerbrauch-und Ver-
des gehobenen Dienstes zugeteilt sind. kehrsteuern
Durch diesen vermehrten Personaleinsatz, die Unterkommission Gewinnermitlung
der auf einen ausdrcklichen Wunsch der die Unterkommission Vermgen- und
Kommission nach organisatorischer Unter- Erbschaftsteuer.
sttzung zurckgeht, wurde der technische Diese Unterkommissionenhaben bisher ins-
Ablauf der Beratungen (Vorbereitung der gesamt ber 60 in der Regel zweitgige Sit-

Sitzungen, Aufbereitung von Material, An- zungen abgehalten. Zu den Sitzungen sind
fertigungvon Niederschriften,Vorbereitung regelmig als SachverstndigeBeamte von

der Berichte der Unterkommissionen und Bundes- und Landesministerien hinzugezo-
der Vollkommission) wesentlich erleichtert. gen worden; darber hinaus auch gelegent-
Aus dem ihr erteilten umfassenden Auftrag lich zu einzelnen Fragen weitere Sachver-
hat die Kommission im Einvernehmen mit stndige, soweit sich dafr ein Bedrfnis er-

dem Bundesministerium der Finanzen von geben hatte. Die Unterkommissionenwer-

vornherein diejenigen Rechtsgebiete ausge- den in ihren Arbeiten nicht nur von dem
klammert, die bereits in den letzten Jahren Sekretariat der Steuerreform-Kommission,
greren Reformen unterworfen worden sondern auch durch die hierfiir in Frage
waren. Sie hat nsbesondere von einer ein- kommenden Abteilungen des Bundesmini-
gehenden Beratung des Bewertungsgesetzes steriums der Finanzen untersttzt. Bisher
und des Umsatzsteuergesetzes abgesehen, wu.den nsbesondere Angaben ber quanti-
weil beide Gesetze erst 1965 bzw. I967 tative Auswirkungeneinzelner Steuerrechts-
grundlegend umgestaltet worden sind. Aus- nderungenzur Verfgunggestellt.
serdem hat sie von einer Errterung der Die Beratungsergebnisse in den Unterkom-
Keichsabgabenordnung Abstand genom- missionen werden der Vollkommission je-
men, weil zur Vorbereitungder Reform des weils in Form von Zwischenberichtenvor-

gesamtenVerfahrensrechtsbereits eine eigens gelegt, die die Grundlagefr die abschlieen-
zu diesem Zweck eingesetzte Komm;ssion de Meinungsbildungabgeben.Die Vollkom- '

ttig war, die dann im November I969 ein mission ihrerseits hat inzwischen insgesamt
Gutachtenvorgelegthat. I3 Sitzungenabgehalten.
Trotz dieser Beschrnkungerwies es sich fr Mit der Vorlage des Gutachtens der Steuer-
die Kommissionals unmglich, den Auftrag reform-Kommissiondrfenach dem gegen- I

mit der gebotenen Grndlichkeit bis Mitte wrtigen Sachstand im Dezember I970 ge-

I970 durchzufbren. Mit dem Bundesmi- rechnetwerdenknnen.
nister der Finanzen ist daher in einer genein-
samen Sitzung am 13. Februar 197o verein- IV. Arbeiten im Bundesinanzministerium
bart worden, da der abschlieende Bericht Im Dezember I969 wurde in der Abteilung
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,,Besitz- und Verkehrsteuern des Bundes- Die Steucrreformgruppearbeitet parallel zur

ministeriums der Finanzen eine Reforn- Refornikommission an den zur Lsung an-

gruppe gebildet, die nunmehr aus fnf Re- stehenden Problemen. Sie ist angewiesen,
feraten besteht, in denen die zu reformieren- den Vorschlgen der Reformkommission
den Steuern wie folgt zusammengefatsind: nicht vorzugreifen. Durch ihre vorbereiten-

Reform der Abgabenordnung den Arbeiten soll sichergestellt werden, da-

Reform der Einkommen-und Lolnsteuer dcr Bericht der Reformkommissionunver--

sowie der Prmiengesetze zglich ausgewertetund die Zeitspanne zwi-

Reform der Krperschaft- und Gewerbe- schen der Bcrichtsvorlage und der Verab--

steuer schiedung der Reformgesetzentwrfedurch
Reform der Steuern vom Vermgen die Bundesregierung,soweit die Sache es zu--

-Reform der Verkehr- und Verbrauch- lt, abgekrzt wird. Die Reformgruppe
steuern. verfolgt zu diesem Zweck den Fortgang der

Seit dem I 5. April I970 werden die Arbeiten Beratungen in der Kommission und ihren
zur Vorbereitungder Steuerreform im Bun- Unterkommissionen und bezieht etwaige
desministerium der Finanzen durch Staats- Zwischenergebnisse in ihre berlegungen
sekretr Professor Dr. Haller geleitet, der ein. Zugleich beschftigt sie sich mit solchen

eigens fr diese Aufgabe in das Bundesmi- Fragen, die von der Reformkomnission
nisterium der Finanzen berufen wurde. Ihm nicht aufgegriffen werden. Das gilt sowohl
untersteht der Leiter der Abteilung Besitz- fr grere Teile des Reformwerks, die
und Verkehrsteuernmit der Steuerreform- durch die Arbeiten der Reformkommission

gruppe. berhaupt nicht berhrt werden (z.B. die
Auerdem haben ihn alle Fachbereiche des Reform der Abgabenordnung),als auch fr
Ministeriums zu untersttzen, die sachlich Einzelprobleme im Rahmen von Sachkon-
von der Reform betroffen sind. Insbesondere plexen, die von der Reformkommission
wurde in der Abteilung Grundsatzfragen nicht erschpfendbelandeltwerden knnen.
der Finanzpolitik ein Arbeitsstab Steuer- Es gehrt auch zur Aufgabe der Reform-
reform bei dem fr volkswirtschaftliche gruppe, in einem mglichst frhen Stadium
und finanzpolitischeFragen der Steuerpolitik in die Sachdiskussion mit den in Betracht

zustndigen Referat gebildet. Dieser Ar- kommenden Bundesressorts und den Ln-

beitsstab hat die Aufgabe, die aufkommens- dern einzutreten, um die dort vorhandenen

migen Auswirkungen von Reformma- Erfahrungen und Kenntnissefr die Gesetz-

nahmen zu untersuchenund bei der Bearbei- gebung nutzbar zu machen. In vielen Fllen

tung bestimmter Refornprobleme unter werden auerdem noch Wirtschafts- und
besonderer Bercksichtigungder volkswirt- Berufsverbnde insbesondere im Interesse

schaftlichen Gesichtspunkte mitzuwirken. einer besseren Sachaufklrung eingeschaltet
Durch diese organisatorischen Manahmen werden mssen. Schlielich wird die Re-
wird eine weitestgehendeKoordinierungder formgruppe die Entwicklung der Steuer-

Reformarbeitengewhrleistet.Im brigen ist harmonisierung innerhalb der Europischen
durch eine laufende Abstimmung mit dem Gemeinschaft verfolgen mssen, um eine

Bundesmilfisteriumfr Wirtschaft sicherge- grtmgliche Koordinierung der inner-

stellt, da die wirtschafspolitischenGesichts- staatlichen Reformbestrebungen mit den

punkte der Steuerreformrechtzeitigund aus- Harmonisierungstendenzen der Gemein-
reichend bercksichtigtwerden. schaft zu verwirklichen.
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V. Durchfhrungsplander Reform keitsbericht des Arbeitskreises ist zusammen

Es ist geplant, die Steuerreformin drei Teilen mit dem Gesetzentwurfund seiner Begrn-
durchzufhrenund die beabsichtigten Steu- dung in der Schriftenreihe des Bundesmini-
ernderungen in drei Gesetzentwrfen zu- steriums der Finanzenverffentlichtworden,
salnmenzufassen. um eine weite Verbreitung der Vorschlge
Die Steuerreform sollte mglichst zu einem des Arbeitskreisessicherzustellen.
einheitlichen Zeitpunkt in Kraft treten. Als Im Bundesministeriumder Finanzen ist seit
Termin hierfr ist der I. Januar I974 in Aus- Anfang I970 aufder Grundlage des Entwur-

sicht genommen. Die Einhaltung dieses Ter- fes des Arbeitskreisesmit grterBeschleuni-
mins setzt jedochvoraus, da die Verabschie- gng an dem Entwurfeiner neuen Abgaben-
dung der Gesetze bis Anfang I973 erfolgt ist. ordnung gearbeitet worden, die als erstes

Fr die parlamentarischenBeratungen wr- Steuerreformgesetzdie in dieser Legislatur-
den danach die Jahre I97I und I972 zur Ver- periode durchzufiihrende Steuerreform ein-

fgung stehen. Whrend des Jahres I973 leiten soll. In kleinen Arbeitsgruppen ist der
knnten sich dann Wirtschaft und Verwal- Entwurfin den ersten Monaten dieses Jahres
tung auf die neuen Steuergesetze vorberei- intensiv mit den obersten Finanzbehrden
ten. der Lnder errtert worden. Diesen Sitzun-
Zum Inhalt und zum Zeitplan der einzelnen gen schlo sich eine groe Klausurtagung in

Steuerreformgesetze wird in Abschnitt B Freiburg in der Zeit vom 20. bis 24. April
Stellunggenommn. I970 an, an der auch Vertreter des Bundes-

justizministeriums, des Bundesinnenministe-
B. ZU DEN EINZELNEN STEUERREFORM- riums, des Bundeswirtschaftsministeriums
GESETZEN sowie der Innenministerien der Lnder teil-

nahmen.
I. Erstes Steuerreformgesetz Den Verbndenwurde Gelegenheitgegeben,
Reform der Keichsabgabenordnung sich zu dem Entwurf des Arbeitskreises zu

Der Deutsche Bundestag hat die Bundesre- uern. Von dieser Gelegenheithaben zahl-

gierung am I3. Mrz I963 aufgefordert, eine reicheVerbndeGebrauchgemacht.
Reform des allgemeinenAbgabenrechtsvor- Inzwischen ist unter Bercksichtigung der
zubereiten. Zu diesem Zweck wurde Ende bisherigen Arbeitsergebnisse der Rejerenten-
I963 vom Bundesminister der Finanzen ein entwurf einer neuen Abgabenordnung erstellt

unabhngiger Arbeitskreis aus Vertretern der und Mitte Juli J97o den Ressorts, den ober-
Wissenschaft, der Rechtsprechung,der steu- sten Finanzbehrden der Lnder und den
erberatendenBerufe, der gewerblichenWirt- Verbnden zugeleitet worden, die damit
schaft, der Finanzverwaltungsowie der Or- nochmals Gelegenheit zu Stellungnahmeer-

ganisation der Steuerzahler und derjenigen halten, ehe der Referentenentwurf Ende
der Steuerbeamtenberufen, der seine Arbej- September I970 mit den Ressorts und den
ten Ende November I969 beendet hat. Er obersten Finanzbehrdender Lnder mnd-
hat zusammen mit seinem Ttigkeitsbericht lich errtert wird. Abschrift dieses Keferen-
den Entwurf einer neuen Abgabenordnung tenentwurshat die vom Finanzausschudes

vorgelegt. Diese soll die Keichsabgabenord- Deutschen Bundestages gebildete Arbeits-

nung ersetzen, die Ende I99 in Kraft getre- gruppe AO-Reform erhalten. uer-
ten ist und bis zum heutigen Tage mehr als dem ist ein Anhrungsterminfr die Ver-
6o Novellierungen erlebt hat. Der Ttig- bnde vorgesehen. Daran anschlieendwird
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der Regierungsentwurfausgearbeitet,der im Der Arbeitskreishat seinen Entwurfin zahl-

Dezember dieses Jahres dem Kabinett vor- reichen Punkten dem Entwurf cines Ver-

liegen soll. I97x werden die parlamentari- waltungsverfahrensgesetzesangepat, derin-

schen Gremien mit der Beratung des Ent- zwschen von der Bundesregierungden par-

wurfs beginnenknnen. lamentarischen Krperschaften zugeleitet
Die neue Abgabenordnung soll zusammen worden ist. Der Regierungsentwurfwird

mit den brigen Teilen der Steuerreform an diesem Ziel unter Beachtung der Besonder-

I. Januar I974 in Kraft treten. Gleichzeitig heiten des Steuerrechts und seiner bisherigen
werden die Reichsabgabenordnung, das eigenstndigen Entwicklung Rechnung tra-

Steueranpassungsgesetz, das Steuersunnis- gen.

gesetz, das Gesetz ber die Kosten der Wie ini Entwurf des Arheitskreises so wird

Zwangsvollstreckungnach der Reichsabga- auch im Regierungsentwurfdie Steuerest-

benordnung, die Gemeinntzigkeitsverord- setzung unter Vorbehalt der Nachpriung an

nung, die Wareneingangsverordnung, die zentraler Stelle stehen. Durch diese Instituti-

Warenausgangsverordnung, die Verord- on soll die weitere Rationalisierungdes Be-

nung ber landwirtschaftlicheBuchfhrung steuerungsverfahrensgesichert werden. Von

und weitere Vorschriften aufgehoben wer- besondererBedeutung werden ferner die ge-

den knnen. Damit wird das allgemeineAb- setzliche Regelung der Auenprfung, die

gabenrecht - das Bewertungsrecht ausge- Anpassung der Buchfiihrungsvorschriftenan

nommen - nach Jahrzehnten wieder in die Entwicklung der Automation sowie die

einem Gesetz zusammengefatsein. Unterscheidung zwischen der Festsetzungs-

Im Laufe des Jahres I97I wird das Einfh- verjhrung und der Erhebungsverjhrung

rungsgesetzzur neuen Abgabenordnungaus- sein.

zuarbeiten sein, das die zahlreichen Folge- Gegen die vom Arbeitskreis vorgesc}lagene

nderungen enthalten wird, die durch die Verkrzung der Frist fr die Verjhrung nicht-

neue Abgabenordnung ausgelst werden. titulierter Ansprche bei den Besitz- und

Hinzu kommen die erforderlichen ber- Verkehrsteuernvon 5 auf 3 Jahre sind bei den

gangsvorschriften,die das Recht der Reichs- bisherigen Beratungen mit den Lndern aus

abgabenordnung auf das Recht der neuen der Verwaltungspraxisheraus erheblicheBe-

Abgabenordnungberleitensollen. denken geltend gemacht worden. Die ohne-

Wenn auch der Regierungsentwurf der hin berlastete Finanzverwaltungsei nicht in

neuen Abgabenordnungnoch einige Zeit zu der Lage, diese Verkurzung zu verkraften,

seiner Fertigstellungbentigt, so lt sich be- ohne da - nicht unerhebliche - Steueraus-

reits jetzt bersehen, da der vom Arbeits- flle eintrten. Als Kompromilsungkme

kreis vorgelegte Entwurf im wesentlichen eine Verjhrungsfrist von 4 Jahren in Be-

erhalten bleibenwird. Die neue Abgabenord- tracht.

nung wird ein ,nodernes Verahrensrechtschaf- Die auerordentlich wichtige Frage der

fen, das einen gerechten Ausgleich zwischen Selbstberechnungder Steuern (Selbstveran-
den Belangen der Verwaltungund denen der lagung) wird nicht durch die neue Abgaben-
Steuerzahlerherbeifhrensoll. ordnung gelst werden knnen. Das er-

Wichtig ist auch der Gesichtspunktder Ver- scheint sachgerecht. Entsprechend der bis-

einheitlichungdes allgemeinenVerwaltungs- herigen Gesetzgebungspraxiswird ber diese

rechts. Dieser Gesichtspunkt wurde bereits Frage im Rahmen der Reform der Einzel-

vom Arbeitskreis gebhrend bercksichtigt. steuern zu entscheiden sein. So ist z. B. auch
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bisher die Selbstberechnung bei der Um- lich erscheinen, ob wirklich jetzt zwingende
satzsteuerim Umsatzsteuergesetzgeregelt. Grnde fr eine gesetzliche Festschreibungber die Frage einer Reform des Zinsrechtes dieses noch in vieler Hinsicht umstrittenen
hat der Arbeitskreis ausfhrlich diskutiert. Rechtsinstitutes bestehen. Hier sollte viel-
Er hat sich jedoch fr den gegenwrtigen mehr, wie es im deutschenVerwaltungsrecht
Zeitpunktnicht fr eine umfassendeReform blich ist, der Rechtsprechungnoch Zeit ge-des Zinsrechtes in Richtung auf eine Voll- lassen werden, das Institut weiter zu ent-
verzinsung ausgesprochen. Die Beratungen wickeln, bevor es kodifiziertwird.
mit den Lndern haben eindeutig gezeigt, Starkem Interesse in der ffentlichkeit be-
da eine derartige Reform noch nicht ent- gegnetdie Frage einer gesetzlichenRegelungscheidungsreif ist. Sie setzt eine vollinte- der verbindlichen Auskunft. Zwei Gesetzes-
grierte Datenverarbeitung in der Finanzver- vorlagen der Regierunghaben dem Bundes-
waltung voraus, die bis I974 nicht erreicht tag in der vierten und fnften Legislatur-sein wird. Es drfe deshalb im Rahmen der periodevorgelegen. Der Arbeitskreishat sich
Reform der Abgabenordiungdie beste L- nach ausgiebiger Errterung der hiermit zu-

sung sein, mglichstwenig in das gegenwr- sammenhngenden Fragen nur auf die ge-
tige Zinsrecht einzugreifen. Die Frage der setzliche Regelung einer verbindlichen Zu-
Einfhrung der Vollverzinsung ist aber wei- sage nach einer Auenprfungeinigen kn-
ter zu prfen und nach Vorliegen der tech- nen. Es spricht vieles dafr, erst einmal auf
nischen Voraussetzungenin der Verwaltung diesem eingeschrnktenGebiet Erfahrungen
zu ent:scheiden. Das bedeutet zunchst auch mit einer gesetzlichenRegelung zu sammeln
Abstandnahme von einer besonderen Er- und im brigen wie bisher verbindlicheAus-
stattungszinsregelung. knfte auch ohne besondere gesetzliche Re-
Besondere Beachtung im Arbeitskreis hat gelungzu erteilen.
auch die Frage der gesetzlichen Regelung Mit dem Steuerstrafh'cht und dem Steuerbu-
von Steuerklauseln gefunden. Es handelt sich geldrecht hat sich der Arbeitskreis nicht be-
hierbei um rechtsgeschftlicheBedingungen, ' fat. Diese Rechtsgebiete sind erst krzlch
nach denen das Rechtsgeschftganzoder teil- reformiert worden. Zur Anpassung an die
weise als aufgehobenoder als berhauptnicht nderungen, die die am i. Oktober I973 in
abgeschlossen angesehen werden soll, falls Kraft tretende groe Strafrechtsreform mit
das Finanzamt das Geschft steuerlich abwei- sich bringt, war jedoch eine berarbeitungchend von den Vorstellungen der Parteien der Vorschriftenerforderlich.
beurteilt. Der Arbeitskreis hat die Bundes-
regierung gebeten, sich dieser Frage weiter II. ZvetesSteuerrefrngesetz
anzunehmen. Die bisherigen Errterungen Der Entwurfdieses Reformgesetzes, in dem
hierzu haben gezeigt, da die Steuerklauseln die Steuern vom Einkommen, Ertrag und
vor allem auf dem Gebiet der verdeckten Vermgen sowie die Prmiengesetze zu-

Gewinnausschttungenvon Bedeutungsind. sammengefatsind, soll nach den derzeitigen
Die R.eform der Krperschaftsteuer wrde Planungen von der Bundesregierung so
dies ndern, falls die Doppelbelastung der rechtzeitig verabschiedet werden, da die
ausgeschtteten Gewinne beseitigt werden Beratungen im Deutschen Bundestag nach
sollte. Im brigen ist darauf hinzuweisen, der Sommerpause I97I beginnen knnen.
da die Rechtsprechung die Steuerklauseln Die folgenden Ausfhrungenzu diesem Re-
bereits anerkannt hat. Das alles lt es frag- formgesetz mssen sich aus den in der Vor-
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bemerkung angegebenen Grnden auf die Ob im mittleren Bereich des Einkommen-

Darstellungeiniger besonderswichtigerPro- steuertaris Korrekturen erforderlich sein

blemebeschrnken. werden, hngt davon ab, welches Gewicht
der Einkommensteuer insgesamt zufallen

. Rejorm des Einkommensteuerrechts und des soll.
Lohnsteuerrechts
a) Einkommensteuertarif b) Familienbesteuerungund

Eine wesentliche Aufgabe des 2. Steuerre- Familienlastenausgleich
formgesetzes wird die Neugestaltung des Bei der R.eform der Familienbesteuerung
Einkommensteuertarifsunter besondererBe- sollten die familienbedingtenBelastungen in

rcksichtigung der Leistungsfhigkeit und angemessener Weise bercksichtigt werden.

sozialen Gerechtigkeit sein. Dieser Neuge- Hierbei wird zu beachten sein, da aus ver-

staltung, zu der auch eine berprfung der fassungsrechtlichen Grnden die Mglich-
geltenden Freibetrge gehrt, kommt so- keit der getrennten Veranlagung zwischen

wohl wegeri ihrer Ausstrahlung auf breite den Ehegatten untereinander sowie die ge-

Bevlkerungskreise als auch wegen ihres trennte Veranlagung zwischen Eltern und

fnanziellen Gewichtsfr die Einnahmen der Kindern beibehalten werden mu. Bei dem

ffentlichen Haushalte eine entscheidende Ehegattensplittingwird zu prfen sein, ob es

Bedeutungzu. unverndertbeibehaltenwerdensoll.

Zunchst erscheint es geboten, den Grund- Der Familienlastenausgleich, der einerseits

freibetrag,der letztmalig I958 gendertwur- bei der Einkonmensteuerdurch den Abzug
de, an die derzeitigen Verhltnisse anzupas- von Kinderfreibetrgen und andererseits

sen. Des weiteren ist zu prfn, ob nicht eine durch direkte Kindergeldzahlungen vorge-

gerechtere Belastung in den unteren Ein- nommen wird, mu daraufhin berprft
kommensstufendadurch herbeigefhrt wer- werden, ob deses dualistische System durch

den kann, da in der bisherigen Proportio- ehi einheitliches Verfahren mit gleichen
nalzone ein leicht ansteigenderTarifverwen- Leistungen ersetzt werden kann. Hierbei st

det wird, der unter dem derzeitigenPropor- zu bercksichtigen,da die Einkommensteu-

tionalsteuersatz beginnt. Grundfreibetrag er an die fnanzielle Leistungsfhigkeit des

und unterer Tarifabschnitt mssen zusam- einzelnen Steuerbrgers anknpft, die durch

men gesehen werden in ihrer Entlastungs- den Unterhalt der Kinder vermindert wird.

wirkung fr die einkommensschwachen
Schichten. Fr die Tarifsgestaltung im obe- c) Sonderausgabenabzug
ren Bereich stellt sich die Frage, ob die Eine Neuregelung des Sonderausgabenab-
Steuergerechtigkeit es nicht gebietet, die zugs sollte ihren Schwerpunkt in der Be-

Steuerprogression ber den heutigen Um- rcksichtigung der Beitrge fr die lang-

fang hinauszuhren durch Erweiterung der fristige Altersvorsorgehaben.

Progressionszone und Ansteigenlassen des

Spitzensteuersatzesum einige Prozent. Hier- d) Steuervergnstigungen
bei ist jedoch zu beachten, da auch der Das geltende, in seiner Grundkonzeptionaus

Krperschaftsteuersatz entsprechend anzu- dem Jahre 1934 stammende Einkomrnen-

heben wre und da weder die nternationale steuerrecht ist in der Nachkregszeit in star-

Wettbewerbsfhigkeit noch die wirtschaft- kem Mae durch auerfskalische Ziele be-

liche Initiative beeintrchtigtwerden dirfen. einflut worden. Dabei snd aus unterschied-
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lichen Grnden zallreiche Steuervergnsti- hrt eine Keform des Lohnsteuerverfahrens.
gungen, insbesondere auch Sonderabschrei- Fr das gegenwrtige Lohnsteuerverfahren
bungen geschaffen worden, die in der Auf- ist kennzeichnend, da fr annhemd 25
bauphase nach dem 2. Weltkrieg gerechtfer- Millionen Arbeitnehmer z.Z. jhrlich etwa

tigt werden konnten oder die spter aus 3 Millionen Einkommensteuerveranlagun-
sonstigen, nsbesondere strukturpolitischen gen, 6 Millionen Lohnsteuer-Ermigungs-
Grnden notwendig erschienen. Ihr Fortbe- antrge und I2 MillionenLohnsteuer-Jahres-
stehen mu im Interesse einer gleichmigen ausgleichsantrgebearbeitet werden mssen.
und gerechten Besteuerung berprft wer- Die damit verbundene Belastung der Lohn-
den. Diese Steuervergnstigungenfhren je steuerpf[ichtigen und der Finanzverwaltung
nach der Einkonmenshhe und dem ent- ist auf die Dauer nicht tragbar. Sie hat ihren
sprechendanzuwendendenSteuersatzzu sehr Ursprung darin, da das bisherige System
unterschiedlichen Entlastungen. Sollte das der Arbeitnehmerbesteuerung, welches auf
Beibehalten von Vergnstigungen in be- einer pauschalen Abgeltung der bei Arbeit-
stimmten Fllen zu rechtfertgen sein, so ist nehmern regelmig bercksiclitigungsfhi-
zu prfen, ob sie nicht durch gleichmig gen Aufwendungen beruht, den heutigen
wirkende Prmien oder Zulage zu ersetzen Lebensverhltnissennicht mehr gerechtwird,
sind. weil die Pauschbetrgefr Werbungskosten

und Sonderausgaben in ihrer derzeitigen
e) Besteuerung von Grundstcks- Hhe vielfach nicht mehr ausreichen, um die
gewinnen erstrebte Vereinfachungzu erzielen. Es ist zu

Die Bundesregierungist der Auffassung, da prfen, wie durch eine Verfahrensnderung
Gewinne aus der Veruerung von Grund- erreicht werdenkann, da die Ermigungs-
stcken in greremUnfang als bisher steu- antrge im Normalfall berfissig werden
erlich erfat werden mssen. DerartigeGe- und de Finanzmter nur nach Ablauf des
winne werden teilweise erst durch die Er- Steuerjahres ttig werden mssen. Bei einer
schlieungsaufwendungen der ffentlichen solchen Lsung wre es vermutlich auch
Hand - und damit durch die Gemeinschaft mglich, das Lohnsteuerverfahrenmehr als
der Steuerbrger- mglich.Es erscheintdes- bisher zu automatisieren und die Verwal-
halb gerechtfertigt, diese Gewinne zu be- tungsbelastung gleichmiger ber ein Ka-
steuern.Hierinsieht sich dieBundesregierung lenderjahrzu verteilen.
durch einen krzlich ergangenen Beschlu
des Bundesverfassungsgerichtsbestrkt, nach 2. Rejrmder Sparfrderung
dem die steuer]iche Freistellung von Gewin- Die vorgesehene Keform der staatlichen
nen aus der Veruerungvon Grundstiicken Sparfrderung sollte nach Auffassung der
fr bestimmte Einkunftsarten im Einkom- Bundesregierung zu einer Vereinfachung
mensteuergesetz zu beseitigen ist. Insoweit und Harmonisierung der stark zersplitterten
wird bereits vor dem Inkrafttreten des 2. und ungengend aufeinander abgestimmten
Steuerreformgesetzes eine Neuregelung er- Regelungenfhren und die Wirksamkeitder
forderlichwerden. Frderungsmanahmenim Hinblick auf die

gesellschaftspolitische Zielsetzung verbes-
f) Lohnsteuerverfahren sern.

Zu den vordringlichsten Aufgaben im Als Vereinfachungsmanahme bietet sich
Rahmen der Einkommensteuerreform ge- unter anderem an, das Spar- und das Woh-
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nungsbau-Prmiengesetzzu einem Gesetz zu Die Vorarbeiten zur Reform gelten diesen

vereinigen und die Vorschriften materiell Zusammenhngen.Dabei wird im einzelnen
und verfahrensrechtlich zu vereinheitlichen. untersucht, ob man durch Aufhebung oder
Eine solche Manahme ist allerdings wegen weitere Milderung der Doppelbelastung ei-

der Vereinheitlichung des Auszahlungsver- nen gnstigen Einfu auf die Streuung des
fahrens nicht ohne erhebliche zeitliche Be- Eigentums am Produktionsvermgen, auf

lastungsverschiebungen im Haushalt mg- die Kapitalstruktur der Gesellschaften und
lich. Im brigen wird es erforderlich sein, damit wiederum auf Wachstum und Stabili-

derartige Frderungsmanahmenknftig an tt ausben kann. Zugleich wird geprft, ob
eine Einkommensgrenzezu binden, weil nur es geboten und mglich ist, einen hheren
so ihr Wirkungsbereichauf die frderungs- Grad steuerLicher Wettbewerbsneutraltt

bedrftigen Bevlkerungsschichtenbegrenzt zwischen inlndischen und auslndischen
werdenkann. Unternehmenherzustellen.

Die Untersuchungen legen im wesentlichen

3. Rejbrm des Krperschafsteuerrechts drei Modelle zugrunde: Im ersten werden
Bei der Reform des Krperschaftsteuerrechts die Anteilseigner als Teilhaber betrachtet.
steht die Frageim Vordergrund, ob die so- Der besteuerte Unternehmensgewinn wird

genannte Doppelbelastung (durch Krper- diesen ohne Rcksicht auf seine Ausscht-
schaftstener einerseits und Steuer auf ausge- tung als steuerpflchtigerTilhaberertragzu-

schttete Gewinne bei den Anteilseignern gerechnet. Die bei der Krperschaft erhobe-

andererseits) beseitigt werden soll. Dabei ne Steuer wird bei der Besteuerungder Teil-

geht es darum, die Unternehmergewinne haberertrge angerechnet. Das zweite Mo-

unabhngig von der betrieblichen Rechts- dell beruht ebenfalls auf dena Prinzip der
form mglichst einheitlich zu belasten und Steueranrechnung, beschrnkt sich aber auf
im Interesse einer breiteren Vermgensstreu- den Abbau der Doppelbelastung. Die Ent-

ung die Steuerbelastung der Gewinne oder lastung soll nur insoweit eintreten, als die
zumindest der ausgeschttetenGewinne von Krperschaftden besteuertenGewinn an ihre
der proportionalen Krperschaftsteuer ganz Anteilseigner ausschttet. Das dritte Modell
aufdie progressiveEinkommensteuerzu ver- schlielich mchte die schon heute bestehen-

legen. Damit entfiele auch der sogenannte de Tarifspaltung dadurch erweitern, da auf

Groaktionrseffekt: Nach geltendem ausgeschttete Gewinne berhaupt keine
Recht ist es fr einkomnensstarkeAnteils- Krperschafsteuermehrerhoben wird.

eigner von Vorteil, wenn die Gewinne im Jedes dieser Modelle wrde neue Ausgangs-
Unternehmen belassen werden; das beein- lagen fr Finanzierungspolitikund Wettbe-

trchtigt die Interessen der einkommens- werb schaffen. Das bedingt sorgltige -.be-
schwcheren Anteilseigner an einer hheren reits eingeleitete- Untersuchungen.Darber

und fr sie steuergnstigen Ausschttung. hinaus befassen sich die Vorarbeiten mit den- -

Zugleichwrde der bestehendenBelastungs- auersteuerlichen Folgewirkungen der ge-

differenzierung zwischen den Ertrgen des nannten Lsungsvorschlge, darunter mit

Eigenkapitals und denen des Fremdkapitals ihrem Einflu auf den nternationalen Kapi-
entgegenwirkt, die eine Erschwernis der Ei- talverkehr. Ferner wird die verfahrenstech-

genkapitalfnanzierung mit den vermutlich nische Praktikabilitt der einschlgigen Re-

ungnstigen Auswirkungenauf die Kapital- formprojektegeprft, insbesondereder Um-

strukturunsererKrperschaftenzurFolgehat. fang der zur Anpassung erforderlichenMa-

Bulletin Vol. xxrv, November/novembreno.I I, I97O 503



GERMANY: STATE OP FISCAL REFORM

nahmen im Bereichvon Wirtschaftund Ver- schaftsteuer sind die Arbeiten zunchst auf

waltung. die Probleme konzentriert worden, die eine
realistischeund zeitnahe Bewertungder Ver-

4. Reform des Gewerbesteuerrechts mgensgegenstnde aufwirft. Im Mittel-
Die Gewerbesteuer ist in enger Verbindung punkt der berlegungensteht dabei die Un-

mit einkommen-, krperschaft-, vermgen- tersuchungber die Mglichkeiteneiner an-

und grundsteuerlichenBelastungen zu sehen gemessener erscheinenden Bewertung des
und gehrt bereits deswegen zum zweiten Grundbesitzes mit dem Ziel, die bisherige
Teil der Steuerreform. Zur Zeit werden die Unterbewertung gegenber dem Kapital-
whrend der letzten Jahre zunehmend erho- vermgen und die daraus resultierende Un-

benen Einwnde geprft, nmlich die Ge- gleichmigkeit der Besteuerung weitge-
werbesteuer sei im Gegensatz zu der ur- hend zu beseitigen.Von Interesse ist auch die

sprnglich mit ihr verbundenen Intention Frage, ob und nwieweitsich die Feststellung
keine beitragshnliche Gemeindeabgabe der Einheitswerte des Betriebsvermgens
mehr, sie verzerre die Finanzkraft der Ge- vereinfachenlt.
meinden, sie sei in hohemMaekonjunktur- Mit den sich ergebenden Neubewertungen
empfindlich und trage weder dem Ziel verbunden ist de aufjeden Fall erforderliche
auenwirtschaftlicher Wettbewerbsneutrali- berprfung des Tarifs und der Freibetrge
tt noch dem Gedanken einer europischen bei den beiden Steuern. Besondere Beach-

Steuerharmonisierung R.echnung. Prakti- tung kommt in diesem Zusammenhang der
sche Folgerungen daraus stoen allerdings P.cksichtnahme auf eine angemessene Al-
auf finanzpolitischeSchwierigkeiten.Einmal ters- und Hinterbliebenenversorgungsowie

geht es annherndum IO v.H. des Steuerauf- auf die Erhaltung des mittelstndischenBe-

kommens. Zum zweiten ist der berwie- triebsvermgenszu.

gende Teil dieses Betrages fest im Gefge der Bei smtlichenPeformberlegungenaufdie-
Gemeindefinanzen verankert. Erst wenn es sem Gebiet ist die Aufmerksamkeitvor allem
mit Hilfe weiter anzustellender. Untersu- auf die sich aus Vermgensteuer und Erb-

chungen gelnge, eine Gemeindesteuer zu schaftsteuer ergebende Gesamtbelastung ge-

schaffen, die mit den betriebsbedingtenGe- richtet. Die Untersuchungen beschrnken
meindelasten auch nach der Hhe des Auf- sich hier nicht auf den nationalen Bereich;
kommens in Zusammenhangsteht, und den vielmehr ziehen sie auch die vergleichbare
verbleibendenTeil des bisherigen Aufkom- Belastung auf internationaler Ebene in

mens mglichst in sozial gerechter und wirt- Rcksicht.
schaftlich tragbarer Weise zu verlagern, oh-
ne die kommunalen Finanzen in Mitleiden- 6. ReJrn des Aussensteuerrechts
schaft zu ziehen, stnde ein tragfhiges R.e- Vor allem im Rahmen des 2. Steuerreform-
formmodellzur Verfgung. Zu beachten ist gesetzes stellen sich vielfltige Aufgaben
schlielich auch hier der Zusammenhang auch auf dem Gebiet des deutschen Auen-
mit der Harmonisierung im Rahmen der steuerrechts. Die zunehmende intemationale
EWG. Orientierung der deutschen Wirtschaft ver-

strkt und aktualisiert die nternationalen

S. Rejorm des Vermgen- und Erbschaftsteuer- Aspekte des deutschen Steuersystems. Die

rechts Reformmu mit dem Blick ber die Grenze

Auf dem Gebiet der Vermgen- und Erb- betriebenwerden.
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Das zeigt sich sehr deutlich schon bei der Systematik, auf Fragen also, die den Ent-

Keform der Krperschaf.steuer, die gerade scheidungen der Steuerreformkommission
auch den auensteuerlichenGesichtspunkten weder vorgreifen noch sie prjudizieren.
tkechnung tragen und den Zusammenhang Hierzu gehrt u. a. die Einarbeitung von

zur europischenSteuerharmonisierungwah- Vorschriften des Einfihrungsgesetzeszu den

ren mu. Gleiches gilt fr andere Keformge- Realsteuergesetzen von I936, das im Zu-

biete. sammenhang mit dem Erla des geltenden
Im eigentlichen Auensteuerrechtstehen im Grundsteuergesetzeserging.
Vordergrund der Ausbau des unilateralen Offen ist noch die wichtige Frage der Fest-

Schutzes gegen die doppele Belastung mit setzung neuer Steuermezahlen.Die erstma-

deutscher und auslndischer Steuer, die lige Anwendung der Einheitswerte auf den

berprfung bereits bestehender auen- I. Januar I964 bedingt hier notwendiger-
steuerlicherErleichterungs-und Frderungs- weise Korrekturen zunchst der absoluten
manahmen und schlielich die Straffung Hhe. Darber hinaus wird auch zu prfen
der deutschen beschrnkten Steuerpflicht sein, ob fr bestimmte Grundstcksarten
nach Anknpfungspunkt, Umfang und Er- Differenzierungen der Mezahlen ange-

hebung. bracht sind. Der Arbeitsunterlageliegen vor-

Ihr besonderesAugenmerkwird die Keform lufge Ergebnisse der Neubewertung zu-

auf wirkungsvolle Manahmen dagegen zu grunde. Die abschlieende Entscheidung
richten haben, da der deutschen Steuer ber diesen Problemkreis, der auch eine

durch Vermgens- und Einkommensverla- ggf. sich als notwendg erweisende mavolle

gerungen nach dem Ausland ausgewichen Anhebung der GrundsteuerB umfat, kann

wird. Dies ist ein Gebot der Steuergerechtig- jedoch erst erfolgen, wenn die endgltigen
keit, das zu sehr differenziertenFragestellun- Ergebnisse der Einheitsbewertung I964 vor-

gen fhrt. Der Kern der berlegung richtet liegen. Von besonderem Gewicht bei der

sich auf gesetzliche R.egelungen, die den Neugestaltung des Grundsteuerrechts ist

deutschen Steueranspruch in den fr berech- ferner die Frage einer Abgeltung der Kosten

tigt zu erachtenden Bereichen durch klare gemeindlicher Entsorgungsleistungen, das

Abgrenzungs-, Zurechnungs- und Nach- Problem der sog. Grundsteuermehrbelas-

weisregelungen sichern und der deutschen tung. Hier sind noch weitere berlegungen
Steuerverwaltung auf diesem schwierigen erforderlich - insbesondere aus verfassungs-
Feld eine zuverlssige Arbeitsgrundlage ge- rechtlicherundverwaltungstechnischerSicht.

ben.
III. Drittes Steuerreformgesetz

7. Reform des Grundsteuerrechts ReformderVerkehr-undVerbrauch-
Hier sind die Arbeiten bereits weiter fortge- steuern /,

schritten. Im Zusammenwirken mit den Fr die Verwirklichung der 1Leforni der

Lndern ist eine erste Unterlagefr den Ent- Verkehr- und Verbrauchsteuern ist das 3.

wurf eines neuen Grundsteuergesetzeserar- Steuerreformgesetzvorgesehen, das ina An-

beitet worden. Diese Arbeitsunterlage be- schlu an das 2. Steuerreformgesetz einge-
schrnkt sich in ihrem gegenwrtigen Sta- bracht und beraten werden soll. Die Bun-

dium jedoch im wesentlichen auf eine Kon- desregierungwrde es im Interesse eines ein-

zeption des Gesetzes in rechtstechnischer heitlichen Inkrafttretens der gesamten Steu-

Hinsicht, d. h. auf seinen Aufbau und seine erreform zum I. Januar I974 begren,
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wenn auch dieses Reforngesetznoch in der Inwieweit darber hinaus nderungen am

laufenden Legislaturperiodevom Deutschen System und bei den Steuerstzen erforder-
Bundestag verabschiedetwerden knnte; sie lich sind, werden die weiteren Untersuchun-
wird ihre Arbeiten danach ausrichten. Sie ist gen zur Besteuerung von Grundstcksver-
sich andererseits bewut, welches Ausma uerungen im Gesamtzusammenhang der
an Arbeit auf die Ausschsse des Deutschen Steuerreformzeigen nssen.

Bundestages, vor allem den Finanzausschu, Bei der Reform der Kratjhrzeugsteuersind
bereits mit den ersten beiden Steuerreform- sowohl die verkehrspolitischen Belange als
gesetzen zukommt, so da sie lfilfsweise eine auch die Gesichtspunkte der Steuerverwal-
Verabschiedung unmittelbar zu Beginn der tung zu beachten. Dabei ist insbesonderedie
Legislaturperiode des 7. Deutschen Bundes- Vereinfachung des Erhebungsverfahrensein
tages in Betrachtzieht. Auerdembehlt sich vordringliches Anliegen der Reforn, zumal
die Bundesregierung vor, Einzelteile dieses die Zahl der Steuerflle bei der Kraftfahr-
tLeformkomplexes in das 2. Steuerreform- zeugsteuer von Jahr zu Jahr erheblich an-

gesetz vorzuziehen, wenn sie sich im Laufe steigt. Hinsichtlich der Art und Hhe der
der weiteren Untersuchunge als besonders Besteuerung wird sich die Kraffahrzeug-
dringlich herausstellen sollten, oder spter steuer voraussichtlichmehr nach den Wege-
durch Gesetzeauerhalbder Steuerreformzu kosten orientieren. Das zeichnet sich bereits
regeln, falls sich dies insbesondere im In- bei den Nutzfahrzeugen ab, deren Besteue-
teresse einer sachgerechtenBercksichtigung rung entsprechend dem Vorschlag einer
der Steuerharmonisierung als zweckmig EWG-Rchtlinie(Drucksache V/3206) nach
erweisensollte. diesem Gesichtspunkt ausgerichtet werden
Die Grunderwerbsteuer fiel bisher in die aus- soll. Das Problem einer wegekostenorien-
schlieliche Gesetzgebungszustndigkeitder tierten Krafffahrzeugbesteuerungbedarf al-
Lnder. Das hat dazu gefhrt, da dieses lerdings wegen seiner weitreichenden Aus-
Rechtsgebiet in Teilbereichen von Land zu wirkungen, insbesondere haushaltsmiger
Land unterschiedlich geregelt ist. Die Bun- Art, noch einer grundlegendenKlrung.
desregierung hlt es zur Wahrung der Bei den kleineren Verkehrsteuem werden sich
Rechts-und Wirtschaftseinheit,insbesondere die Untersuchungen darauf erstrecken, ob
zur Wahrungder Einheitlichkeitder Lebens- sie aufgehoben werden sollen und ob gege-
verhltnisse im gesamten Bundesgebiet fr benenfalls die von ihnen erfaten Tatbestn-
erforderlich, da der Bund von seinem ihm de mit der Umsatzsteuerbelegt werden sol-
ab I. Januar I970 zustehenden Gesetzge- len. Hierbei ist der Stand der Harmonisie-
bungsrecht nach Artikel IO5 Abs. 2 des rungsarbeiten auf dem Gebiet der Verkehr-
Grundgesetzes bei dieser Steuer Gebrauch steuern zu beachten. So ist die Harmonisie-
macht. Ein wesentliches Ziel der Reform rung der Gesellschafsteuerbereits durch die
wird die Vereinheitlichung des Grunder- Richtlinie des Rates der Europischen Ge-
werbsteuerrechts, vor allem der Befreiungs- meinschaften vom I7. Juli I969 betreffend
vorschriften sein. Dabei wird sich auch das die indirekten Steuern auf die Ansammlung
Problemstellen, wie einerseits die groeZahl von Kapital festgelegt worden. Danach mu
der Steuerbefreiungenverringert und ande- als Vorstufe fr eine endgltige einheitliche
rerseits der Forderung nach einer Erleichte- Kegelung bis zum I. Januar I972 u. a. der
rung der Mobi]itt insbesondere der Arbeit- Steuersatz der Gesellschaftsteuer von zur

nehmer Rechnung getragen werden kann. Zet 2,5 auf1 bis z v. H. gesenktwerden.
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Die Verbrauchsteuergesetze werden mit dem gibt sich das Problem, fr reformbedingte
Ziel berprft, die Systeme zu modernisie- Steuerauslle einen Ausgleich an anderen

ren und zu vereinheitlichen und kleinere Stellen zu finden. In diesem Zusammenhang
Verbrauchsteuern aufruheben. Das Aus- ist es erforderlich, die Gewichtsverteilung
ma der nderungen wird in erheblichem auf die einzelnen Steuern im Gesamtsystem
Mae auch davon abhngen, wie sich die zu berprfen: Eine aufkommensmige
Harmonisierung der Verbrauchsteuern in- Kompensation innerhalb ein und derselben

nerhalb der Europischen Wirtschaftsge- Steuer wird hufig nicht mglich sein, so

meinschaftentwickelt. da auf jeden Fall Strukturnderungen im

System vorgenommen werden mssen. In-

IV. Gesamtzusammenhang der Steuerreorn folge dieser Beziehungen ist es unerllich,
und Steuerauomm'en die zur Lsung der aufgezeigten Probleme

Da das Steueraufkommenangesichts der in zu erarbeitenden tLeformmanahmen im

der 'Finanzplanung vorgesehenen Aufwen- Zusammenhangzu sehen.

dungen nicht vermindert werden kann, er-
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**** ARTICLES ***

RICHARD L. GOLDMAN*:

FOREIGN INVESTMENTAND TAXES IN THE UNITED STATES

INTRODUCTION States-and also, where appropriate in the
context, to foreigncorporations.

This article attempts to give a picture of tax By foreigncorporations is neant corpora-
considerations in the United States which tions and also other forms of organization
affect the foreign investor. outside the United States but analogous to

There are three tax needs, broadly speaking, corporations formed under laws prevailing
which have to be taken nto account in therein.

planning nvestment in the United States:
LI. To avoid death taxes. ESTATE TAXES

2. To avoid,'or perhaps more realistically to

reduce to the minimum, tax on ordinary Investing in the United States through a

income during the period of investment. foreign corporation, rather than directly as

3. To avoid capital gain tax upon disinvest- an individual, should be considered for
ment. estate tax reasonsalone.

However, it is important to keep in mind The Federal estate tax law involves filing tax

also the common desire to avoid legal returns in the United States and suffering the

proceedings--especially in connection with procedures of tax administration. The tax

estate administration when the investor has itselfmay or may not be a burden, depending
died and his nvestment must pass to some- on the amount of tax and whether it can be
one else-andthe desire for privacy. credited against tax in the decedent's own

Foreigners. In this article, the term for- country. The first $30,000 is exempt-so

eigners or foreign investors is used to that the small holder is saved from tax unless
refer to individualswho are, in the words of his United States property increases in value
the Federal tax laws, nonresident aliens-- beyond $30,000 during his lifetime-andthe
that is, nonresidentnoncitizensof the United balance iS taxable as follows:

Ifthe taxableestate is Tax

Not over $ Ioo,000: 5% ofentire taxable estate

$ Ioo,000 but not over $ 500,000: $ 5,000 + Io% ofexcessover $ IOO,000

$ 500,000 but not over SI,000,0o0: $ 45,000 + I5%ofexcessover$ 500,000
$I,000,000but not over $2,000,000: $I2o,000 + 20%0 ofexcess over $I,000,000
$2,000,000or more: $j20,000 + 25% ofexcessover S2,000,000

* The author practices law with the firm of United States, they are subject to the full reach
Corbin, Gordon & Goldmanin New York City. of the country's income, estate and gift tax laws.
He was formerly with the Office of Chief See, for example, Internal Revenue Code, Sec.
Counsel of the U.S. Internal Revenue Service in I(d).
Washington,D.C. References to Sectionsare to sections ofthe Code
I.L Resident aliens are not dealt with herein, unless stated otherwise.

because, by reason of their residence in the
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FOREIGN INVESTMENT AND TAXES IN THE UNITED STATES

The resultant tax las been called comparable deemed situated in t:he United States and
to the tax imposed on Americans' estates tlerefore taxable at the time of death. A

eligible for the marital deduction (allowable foreign holding company could have been
on amounts passing to a survivingspouse, up set up for the foreign employees to avoid
to one-halfof the gross estate after certain both problems.
adjustments).But this may not be acceptable Estate tax treaties, which may restrict tax-

to a foreigner ifhe can avoid the tax. He may ability, also provide for tle United States to

take the view that on $2,000,000 of invest- exchange tax information wit:h the in-

ment, he would be mortgaging $320,000 or, vestor's own country. Most treaties appear
in effect, be giving up his net income before to prevent United States estate taxation of
even earning it to the extent of $3z0,000 bonds or other debt claims of foreign
plus 25% of unrealized appreciation and of decedents.
actual income if re-invested in tle United Also, the estate tax return may bring to light
States (for example, where gains on shares of any gifts made by the investor during life
a domestic mutual fund are applied auto- which may have been subject to Federal gift
matically to buy more shares which also are tax, and income subject to ncome tax in

exposed to eventual estate tax). the United States. It is importantto note that

Also, State death taxes may apply. New York although the law limits the time within
State taxes real and tangible personalproper- wlich the tax authorities must assess a tax

ty within the State though not securities or deficiency, if at all, the limitation does not

other intangibles.2 apply ifa returnhasnot been fled.

Moreover,share certificatesorother property The estate tax applies only to property

physically in the United States at the owner's situated within the United States, which
death would require a court proceeding to ncludes:
be transferred to the beneficiary. It is true, (I) Shares of a domestic corporation, but

however, that property could be given to a not ofa foreigncorporation.
bank or other person as trustee under (2) Real estate or other tangible property
directions to distribute the propertyafter the situatedwithin the UnitedStates.
investor's death to his beneficiary; and the (3) Bonds or other evidences of in-

distribution could be made without a court

proceedingagainst a receiptand releaseofthe
trustee from possibleliability. 2. NewYorkTax Law, Sec. 960 (a).

Of still saved from byIn one instance, a foreign corporation 3. course, estates were tax

the $30,000 exemption-provided their shares
permitted foreign employees to use salary to and other property in the United States did not

purchase shares of the corporation. The grow in value to more than $30,000 during the

shares were deposited with a bank in the rest ofthe owner'slifetime.

United States as custodianfor tle employee- 4. Gift tax applies to completed gifts made
case

owners. Because the shares were in the during life, in the of foreign donors limited
to property situated within the United States,

United States at death, a court proceeding Sec. 25II(a), which includes real estate but not

was necessary there for transfer of the shares. securities or other intangible property, Sec.

Worse, the freign corporation was taken 250I(a) (2). Gifts to each donee (except of a

future interest in property) are excluded as to
over by a domestic corporation so that the

the first $3,000 worth each that if thereyear (so
foreign employeesgave up their shares ofthe are, for example, five donees then $I 5,000 could
foreign corporation for domestic shares, be given to them each year).
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debtedness of a United States person Property transferred during life can be

(including, for example, a Delaware inter- subject to estate tax if the effect is to keep
national finance subsidiary) unless any benefits or control until death,s Such
interest, in the case of a domestic corpo- property need only be situated within the
ration as debtor, would be considered as United States at the time of gift even if not

derived from non-United States sources there at the time of death. For example,
for income tax purposes because less than jewelry, in the United States when added to

20% of the corporation's gross income the trust fund, would be subject to estate tax

came from such sources (which would at the grantor's death even if removed from
cover most international finance sub- the United States before then.6
sidiaries). Deductions are pro-rated to the United
(4) Deposits with a United States branch States portion of the estate. Therefore,
of a foreign corporation conducting a property all over the world has to be
commercial banking business within the reported if deductions are to be obtained.
United States (but not deposits with a One deduction is for amounts left to an

foreign branch of a domestic commercial American charity, even if it might use the
bankingcorporationor partnership). finds in the decedent's own country. This

Not ncludedare: can open the door to interesting estate

(I) Deposits in the United States with planning.
banks, savings and loan associations, or Since foreign shares are not subject to

amounts left with an insurancecompanyat Federal estate tax, and if not held in the
nterest in connectionwith a policy (not on United States (or if held there in trust) can

securities issued by the company), all avoid a court-supervised estate administra-
unless effectively connected with trade or tion, it often is better to nvest in the United
business conducted within the United States through a foreign corporation-n
States, and at least through I975. particular, one formed in a tax-haven
(2) Debt certificates of a foreign corpora- country if that will help to avoid death
tion or other non-United States debtor taxes in the investor's own country. For

(including an international finance com- example, non-HongKong shares can be used
pany incorporated outside the United to avoid Hong Kong estate duty. Court

States, even if it lends to American enter- proceedings in the nvestor's country, and

prises). This exclusion does not extend to a the latter's laws on forced heirship, may be
debt claim against an American individual avoidable by creating a trust in a tax-haven
thoughhe may reside abroad. country-particularly one with English-
(3) Proceeds of life insurance on the type trust laws such as Bermuda or The
foreign decedent's life, even if paid to a Bahamas-for the eventual beneficiaries,
beneficiaryin the UnitedStates. subject to a power in the nvestor to take
(4) Works of art loaned for exhibition to

a public gallery or museum in the United 5. And the grantor may be taxed on the income.
States not operated for profit. Mention of Secs. 871-878 and Regs. Sec. 1.144t-3(g).
art works is perhaps permissiblehere since 6. Credit is allowed r any gift tax paid. The

there is ncreasingnvestment in art works. payment if from U.S. assets also depletes the
estate subject to tax, ofcourse.

In principle, property is no less taxable
7. Even if the foreign corporation's assets are

because held by a foreign bank as nominee. entirely in the United States.
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back the securitiesduring life. 8 example, in forming a German Kommandit-

Holding property jointly is another way of gesellschajt and the Latin American Sociedad

causing transfer at death. Title is in the de ResponsabilidadLimitada.9
investor and some other person, with a right
to complete ownership in the survivor. INCOME TAXATION, IN BRIEF

However, this does not avoid estate tax in

the United States. Also, the arrangement Basically, income is taxable to foreigners as

does not offer the flexibilityofa trust, and it follows:
leads the individual to believe that all I. Passive or investment income from

possible situations have been provided for, United States sources is taxed at 3000 (or
when in fact the contrary is true. (For lower treaty rate) on the gross amount

example, his co-owner may die before him.) unless it is effectively connected with the

The American bar has increasingly warned conduct of a trade or business within the

against this form of ownership. Also, a United States.
German decedent's jointly-held property 2. Capital gain from United States

may not only be subject to German death sources is treated specially. Generally, it is

taxes but be corrected under German law exempt unless tle foreigner (if not a

by distributions made out of their assets foreign corporation) is physically present
because joint ownership is not familiar to in the Unied States I83 days of the year,

Germanlaw. in which case it is taxed at 3000 (unless
The foreign corporation can be a holding saved by a treaty) after deducting capital
or active-business company owned by the losses from United States sources.

investor alone, or can be a medium for But this does not apply to capital gain ifit

collective investment by many investors as, is effectivelyconnected.
for example, an offshore fund. In the former. 3. Like other income, if passive or in-

case, the nvestor must treat the corporation vestment income or capital gain is

as really being in existence and treat the effectivelyconnectedwith the conduct of

investments as owned by it, not by himself. a trade or business within the United
In every case, the organization must have States, it is taxed on the net income after

the characteristicsof corporations formed in deductionsand certain foreign taxcredits,10
the United States, to be regarded as a at the graduated rates applicable to

corporation for Federal tax purposes. The American taxpayers (up to 7000 for n-

basic characteristics of corporations in the dividuals, and in the case of corporations
United States include: a purpose or at least a 22o of the first $25,000 and 4800 of any

power on the part of the body to enable
investors to associate (though there need not

be more than one shareholder in the case ofa 8. But retaining such control, with resultant
on as owner

company) for a profit-making purpose
taxability income if the of the

property in the trust fund, may be unattractive

through a centralnanagenent,continuityof unless only tax-free income is expected.
life of the entity beyond the investor'sdeath, 9. See Margolin, United States Tax Identity of

transferabilityof shares, and linited liability Foreign Limited Liability 'Companies,' 44

of the nvestors. Foreign organizations
Taxes (Sept. 1966) 604.
Io. Secs. 871; 88I, 882; 9Ol, 906. State income

should be planned carefully if United States tax, which is much less significant than Federal
corporate tax treatment is important-for tax, would be among the deductions.
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excess),n This can be true of United ed with conduct of the trade or business

States source income, and of three limited within the United States, ifany. If they fail to

kinds of income derived from foreign do so, such income, and gain, would be

sources: subject to the usual graduated rates, and

Withholding tax at the source is, generally, could be reduced by deductions. This is

not required in the case of income which is discussed in more detail hereinafter.

effectivelyconnectedwith conduct of a trade In addition, three kinds of income from
or business .in the United States. This is the foreign sources are taxable if effectively
rule also for effctivelyconnected income connected with conduct of a trade or

for services performed in the United States business within the United States-which

by a foreign corporation or partnership but means that the foreign investor must be
not by an individual (who, however, also doing business there in the first instance.14

can avoid withholding at source if he is I. Rents or royalties for use of patents or

subject to the graduated withholding ap- other intangible property outside the

plicable to Americanemployees).1a United States, and gain from sale thereof

Instead, returns are to be filed by the if derived in the active conduct of such

foreigner, and taxes paid, virtually as if he a business in the United States. Losses from

were an Americantaxpayer. such sales wouldbe allowed.
If the foreigner engages in trade or business 2. Dividends, interest, and gain (wit:h
within the United States, then all his income allowanceoflosses) from securitiesderived

derived from United States sources except in the active conduct ola banking, finance

passve or investment income, and capital gains, or similar business in the United States or

is automatically taxable as being effctively if received by a corporation having as its

connected with conduct of that trade or principalbusiness the trading ofstock or

business. For example, a foreign manufactur- securities for its own account. Merely
ing company may market electronics equip- sporadic sales by what is primarily a

ment in the United States, through its own holdng company, holding significant
sales office or through an independent agent percentages of other corporations' issues

there. As a result ofits being thus engaged in of securities would be taken as showing
business there, the company's ncome from thatsecuritiestradingwas not the principal
an entirely different line of products (wine) business.15
ifsold in the United States would be taxable
as effectively connected----even though I I. Ignoring the 5% temporary surcharge,
sold from an office outside the United which expiredJune30, I970.
States. I2. Regulations, Sec. I.I44I-4(a).
A foreigner would be considered as being 13. Sec. 875.

engaged in business within the United States 1 4 Sec. 864(c) (4).

ifeither- I5. Proposed Regulations, Sec. I.864-5(b) (2)
(). But the corporation is not taxable (because

(I) a memberofa partnership,or such trading would not amount to a business

(2) a beneficiary of a trust, which is so within the United States) if, as in the case of an

engaged.:3 offshore fund, its 'principal offce' is in another

Special rules tend to keep United States- country, or ifit is a personalholding company
or would have been such if not owned by for-

source passive or investment income, and eign investors, Sec. 864(b) (2) (A). The require-
capital gain, from being effctively connect- ments for a personal holding company are
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3. Income and gain oss being allowed) the 4800 rate applicable to a domestic
from sale abroad of inventory property corporation's net income in excess of

except real property, through an office or $25,000. But even this wouldnot be true ofa

fixed place of business within the United high-expense investment which, therefore,
States unless a branch abroad participated tends to be undesirable. For example, a

materially in the sale (or if it did not foreign corporationpaying Ioo interest for

participate materially, then with a part of money invested in the United States at I4o
income earned by the branch not being would find itself losing money after tax

subject to United States tax) and the sale (I4o gross less Ioo actual expense and 4.200
was for a foreigndestination.16 effective tax).

Taxabilityofsales ofexport inventory could Thus, the 3000 rate tends to turn foreign
be largely avoided, or more exactly deferred, investmentmoney into capital gain channels.
if the sales are made by a Domestic Inter- In fact, however, interest is exempt from
national Sales Corporation(DISC), under United States tax under some I2 treaties

the pending DISC proposal. The proposal (ncluding with the Netherlands) and taxed
has been reported to the House of Re- at a reduced rate under other treaties (500 as

presentatives where opposition is unlikely, to Switzerland, I 5o as to Belgium, France,
and now is to be considered by the Senate Canada and Japan). In the past, the Treasury
Committee on Finance where there have has resisted reducing the rates as to less-
been signs ofapproval.The U.S. Treasury is developed countries inin the belief that this
committed to pressing the concept forward. would limit the outflow of investment

money from such countries; critics have
PASSIVE OR INVESTMENT INCOME replied that the money flows out anyway, so

that the 3000 rate merely turns the money

Unless effctively connected with a trade or away from the United States to some other
business in the United States, ordiary in-
come of a passive or nvestment type is that ownership of stock worth most of the total

subject to withholding of tax at the source, equity must be in five or fewer individuals
or at

at a fixed rate nstead of graduated rates, on
(directly indirectly) and least 60% of the

company gross income with certain adjustments
the gross nstead ofnet income after deduc- must consist of qualified passive or investment
tions (and with a special exemption for income. Sec. 542(a).
capital gains, discussed in detail below). The 6. The taxable reach in the case of foreign-

source income is restricted by several rules: (I)intention is to provide a simple set of rules, that there be office other fixed place ofan or

making it easy for the foreigner to comply business within the United States to which the
and for the officials to administer. sale is attributable; (2) that no independent
Withholding at the source makes it largely agent acting in the ordinary course of his

unnecessaryfor returns to be filed. business-nor any agent-be considered as such
a place of business unless it has authority to

Rate of tax. The withholding rate of 3000 negotiate and conclude contracts and regularly
unless reduced by treaty is likely to be more does so or regularly fills orders from an in-
than would be paid by Americans at ventory maintained in the United States; (3)
graduated rates on net income, or than the that the particular sale not be attributable to

a
22o rate mposed on the first $25,000 ofnet the United States place of business unless it is

material factor in producing the income and
incone of a domestic corporation. Sone- ,regularly carries on the activity. Sec. 864 (c)
times, the 30% rate will be less costly than (4), (5).
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country, probably a developed one. Also, stated, to ncome from United States

the Treasury has favored retaining the sources and not effectively connected with

3000 rate in order to have some bargaining conduct of a trade or business within the

power when negotiating further treaties and United States.17

treaty changes. Interest includes the portion ofsale proceeds
Similarly, dividend tax has been widely paid in instalments which is considered as

reduced by treaty, to I 5o under some I9 being interest (at 5% compounded se-

treaties (including with the Netherlands). miannually) if at least 4% simple interest is

In some cases, the I 5o rate is made in- not provided.8
applicable if substantial tax is not collected Interest on State (or political subdivision)
by the other country (for example, Luxem- bonds is not subject to withholding because

bourg and the Netherlands Antilles). Tax is tax-exempt to all, including Americans as

reduced to 500 in some treaties (including well as foreigners.
with the Netherlands, in spite of the Deel- Dividends subject to withholding of tax

neming privilege of tax-free receipt) in the include corporate distributions even if they
case ofdividendspaid to a parent company. actually are a return of capital and then

Types of investment ncome. The 3000 or capital gain for tax purposes, there being no

lower treaty rate applies to the following: current or accumulatedearnings or profits
(A) Interest, dividends, rents and royalties in the tax accounts of the paying corpora-
in addition to consulting fees or other tion.19 A refund can be claimed, but that

compensation at least when paid to in- involves delay and trouble. This is one

dependent contractors (and some em- reason why offshore estate funds formed

ployees) for services rendered in the Unit- subsidiaries in the Netherlands Antilles to

ed States, premiums, annuities, and operate the real estate in the United States:

other fixed or determinable annual or distributions from the subsidiary company

other periodical gains, profits, and in- are not really dividends for tax purposes
come. because of the offsetting deductions for

(B) Employee retirement-plan payments depreciation, and they are saved from with-

including lump-sum payments though holding tax by the U.S.-Netherlands treaty

normally regarded in whole or part as as applicable to the Netherlands Antilles.20

capital gains; and also timber, coal and
iron ore royalties obtaining capital gain I7. Secs. 87I, 88I, 1441, I442.

I8. Sec. 483 Accrued interest on bonds, when
treatment. paid by a buyer, need not result in tax being
(C) Certain original-issue discount (when withheld by him. But tax may still be owing.
regarded as noncapital) in connectionwith Regulations,Sec. I.I44I-4(h).
debt securities. x9. Regulations, Sec. I.I44I-3(b); and see also

(D) Gains from sale or exchange of an Regs. Sec. I.4I4I-3(c)(3).
20. Ordinarily,a foreign corporationmust with-

interest in a patent, copyright, trademark, hold tax dividends paid, to the extent paidon

franchise or other like (intangible) prop- from United States sources. Regulations, Sec.

erty to the extent based on either pro- I.I44I-3(b) (2). The dividends would not be

ductivity, use or disposition--or the regarded as from United States sources unless at

whole of such gains if most of the year's least 50% of the foreign corporation's gross
ncome has been effectively connected with

amount is so based. conduct of a United States trade or business, Sec.
But t:he foregoing applies only, as already 86I(a) (2) (B) (and then a pro rata part of the
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Source of income. Passive or investment in- 3. A dividend from a domestic corpora-
come is saved from withholding tax if it is tion is taxable as from a United States
not derived from United States sources,21 source if at least 200 of its gross4ncome
with limitedexceptionsdiscussedbelow. was from such sources (with no pro-
Source is a matter of the activity generating ration).
the money (further modified for reasons of 4. Interest from a domestic corporation
tax policy). (or a resident foreigner) is so taxable if at

Thus, rent for the use of property in t:he least 200 of its gross ncome was from
United States is income from a United such sources (withno pro-ration).
States source,-2 even if paid by a foreigner. 5. At least through I975, interest on

Compensation for services has its source deposits in United States banks, savings
where the services are performed, generally and loan associations, and insurance
without regard to the payor's country or the companies under agreements to pay

place ofpayment.aInterest received from an interest in connection with insurance
American individual is from a United States policies (but not on their bonds or similar
source even if he is n another country.2 debts) is taxable, as being from United
Generally, but not universally, the same is States sources, only ifeffectivelyconnected
true of nterest and dividends from domestic with the recipient's United States business,
corporations and the opposite is true as to if any. The same is true of interest from a

foreign corporations. Here, the question o foreign commercial bank's branch in the
tax policy plays a role. It can be argued that United States (nsteadofrule (2)).
amounts from a corporationderive from the
corporations's own source of income, and

dividend would be taxable). But of thecourse
perhaps a corporationshould not be used to subsidiary's income would be effectively con-

change the tax result by changing the nected with conduct of a business of actively
source. Thus:25 managing rental properties in the United States.

I. A dividend from a foreign corporation Therefore, only the treaty saves the dividend

is taxable as being from a United States from withholdingtax.

2I. Secs. 87I, 88I.
source if 50/o or more of its gross ncome

22. Sec. 86I(a)(4).
has been effectively connected with 23. Thus, a British subject in the United
conduct of a trade or business within the Kingdom might receive compensation for

United States (or a pro rata part is so tax- services rendered in the United States and in
Canada. The compensation would be fromable ifonly part of the corporation'sgross United States and Canadian respectively,sources,

income was efectively connected). This even ifpaid entirely by an American or entirely
means that a dividend jrom a oreign invest- by a Canadian. Limited exception is made for

ment company or other joreign corporation not short-tern enploynent in the United States by
in business in the United States can be received a foreignemployer.

free of United States tax by foreign share- 24. Sec. 86I(a)(I).
25 Sec. 86I.

holders, even ithe corporation had nvestment 26. And, it follows, the corporation is not

incomefrom the UnitedStates.Se subject to penalty tax on surplus accumulated to

2. Interest from a foreign corporation is save the foreign shareholders from dividend tax.

so taxable if 50% or more of the corpora-
Gross income is examined for the three-year
period prior to the dividend or interest year (or

tion'sgrossncomewas effctivelyconnect- the period of the payor's existence if less than
ed (subject to pro-ration). three years).
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6. Interest from a foreign branch of a in spite of their physical presence for most of

domesticcorporationor partnership, if the the year. Loss ofpost in the United States has

branch is engaged in commercial banking, resulted and even refusal for reassignment in

is not taxable; regardless of the source of Washingtonas beingpersonanon grata.
branch income, the nterest is regarded as A personal holding conpany would be

not from United States sources. unnecessary,ofcourse, ifthe individualown-

ed his investnaent in the United States

CAPITAL GAINS through an offshore fund. The fund's gains
would not be attributed to him in spite ofhis

A foreign investor's capital gain s treated pro rata indirect interest in them.'8

specially, though subject to a 30% or lower A few treaties honor the physical presence

treaty rate when applicable.26 test of taxing capital gains to foreign in-

On liquidation of his investment, even if vestors,3and a number preserve the right of

short-term(not longer than six months), the the United States to tax gains from sale of

gain normally is not taxable to the foreign real propertyhaving a situs there,31

investor unless it is effctively connected But otherwise the treaties commonlyexenpt

with the conduct of a trade or business gains if not ef-ectively connected with a

within the United States.27 This is true also pernanent establislment in the United

offoreign trusts.

Exceptionally, the gain if from United
26. And after deductionofcapitallosses.
27 Such income, being from sale of property, is

States sources is taxable if the foreign not subject to wthholding tax though derved

investor is an individual physically present in from United States sources. Regulations, Sec.

the United States at least x83 days during the I.I441-2(a) (3) There is no withholding tax on

income from foreign sources. Regs. Sec.
year, whether or not at the time of sale.28

1.144I-3(a).
Being physically present does not require 28. Sec. 871(a) (2). The calendar year is used

being a resident of the United States,'which unless, as is common, the investor has not

implies an intention to remain there in- established a difierent taxable year for some

definitely. prior period. Ibid.
29. Fund dividends, if any, would not be

The rule on physical presence does not taxable unless most of the fund's United States

apply to foreign corporations. These, there- source income was effectively connected with

fore, can be useful as holding companies for conduct of a United States business, which

diplomats or other foreign individuals who shouldnot be the case.

expect to be present in the United States Of course, offshore funds commonly pay no

dividends, so the investor avoids tax in his own

most of the time. The corporation would country. Exceptionally, a Netherlands nvestor

not be disregarded so as to treat the share- would be regarded by his country as receiving a

holder as the person realizing the gain, if he 3.6% yield on current share value unless he could

honors the existence of the corporation show lesser income on the part of the fund.

consistently so that it cannot be dismissed as
30. Belgium, Finland (as to presence if exceed-

ing
.

183 days), Germany and the Netherlands
a mere sham or nominee with the share- (both of them only as to assets held 6 months or

holder as real owner oftheproperty. less), and the United Kingdom. (No attempt at a

Diplomatic inmunity, though it can save complete study of treaty countries is intended in

the individual from arrest or other enforce- this article.)
3I. Belgium, Finland, France, Germany, Hon-

ment, does not mean that capital gain tax is duras, Italy, Japan, Luxembourg, Netherlands,
considered inapplicable to foreign diplomats Norway, Philippines, Sweden.
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States82 or, in some cases, only if there is no a trade or business within the United States
permanent establishment there at all.88 by the foreign investor.
However, where the gains are not effctively Merely being derived from United States
connected with conduct of trade or business sources is not enough for investmentncome
in the United States, it is presumed for this to be classed automatically as efectively
purpose that there is no permanent establish- connected with that trade or business, even

ment in the United States so that t:he treaty though it would be enough for non-invest-
exemptioncan be enjoyed.84 ment income. Investment income normally
If the gain is effectively connected, then it is is intended to be treated separately even if
taxable at the usual rates applicable to the investor is in business in the United
Americans, and on the basis of net income. States; thus, a foreign corporation generally
The usual rate of tax on a long-term capital is barred from taking the 8500 intercorporate
gain from sale or exchange of capital dividends-receiveddeduction.
assets held for more than six months-is In other words, the so-called force of
30% in the case of a corporation. The attraction doctrine has been greatly limited
individual rate is up to 70% on one-halfthe since the Foreign Investors Tax Act of I966.
gain--effectively,up to 35o-butnot more This is done in part by limiting the conceptof
than 25% of the first $50,000 of gain.85 In trade or business within the United
either case, this is the result unless the ordin- States.
ary rate is less costly (for example, because of Trading in securities can be done through a

ofsettingoperating losses). broker or other agent--evenan employee--
In addition, the new loo mnmum tax given authority to nvest or disinvest in his
(enacted in I969) applies to so-called tax own discretion,and this wouldnot constitute
preference items-on only one-half of net trade or business within the United States
gains if long-term--exceptfor an allowance except if the foreign investor is a dealer in
equal to $30,000 plus taxes paid. Thus, on securities,8, The same is true as to trading in
$Ioo,000 of gains there should be no

minimum tax: $30,000 exempt, $50,000 of
gain disregarded, and capital gain ncome 32. Belgium (or if connected with a fixed

base), Finland (also using a fixedbase test but
tax of $2I,030 would total $Ioi,030 and only for an individual), Germany, Netherlands,
more than offset the gain. UnitedKingdom.
In any case, the Io/o tax is regardedofcially 33. Canada, France (as to stocks, securities and

as being napplicable to foreigners' gains if commodities),Sweden.
Denmark, Ireland, Switzerland, and South

not effectively connected with a United Africa have treaties which are essentially silent in
States business,36 this connection.

34 Sec. 894.
,EFFECTIVELY CONNECTED 35. Ignoring the temporary surcharge expiring

n 197o.INVESTMENT INCOME
36. This limitation, on the 25 rate to the first
$50,000 of gain each year, enacted in I969, tends

Withholding tax would apply to gross n- to encourage receiving payment in instalments
vestment income (and exemption would over several years.

apply in appropriate cases to capital gains) 37 That is, someone acting for profit through
regular sales to customers, not mainly for

even if derived from United States sources, nvestment or speculation. Regulations, Sec.
unless effctively connected with conduct of 1.864-2(C) (I) (iV).
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commodities,such as cotton or grain futures, foreigner is an investment company, also if
on a commodities exchange (or in similar it is a broker or dealer. In either case, how-

transactions) except if the foreign investor is ever, the transactions must not be effected at

a dealer in commodties.38 the direction of the investor's office or other
Another exception, in the case ofdiscretion- fixed place of business in the United States,

ary trading in the United States in securities, or it could be regarded as being in business
is for a foreigncorporation- there.48

(I) having its principaloffice in the United Under these rules, the foreign nvestor often

States, and will not be consideredas engaged in business

(2) having as its principal business trading n the United States in connection with his
in securitiesfr its own account.39 investment activities. If there is no other

Thus, an investment company could not business at all t:here, then tle foreign investor

have a discretionary agent in the United could not have any effectively connected
States without beng regarded as being in income: nvestment income would be
business there if, but only if, its principal taxable only under the withholding rules,
office is in the United States. Then its in- and capital gains would be exempt as to

vestment ncome ncluding capital gains foreign corporations and even as to in-

could be considered effectively connected dividuals who are not physically present for
with conduct of the United States business I83 or more days during the year.

and be subject not to withholding but to the If actually engaged in the United States in

usual rates of tax on net income, including some other business, such as sale. of goods
capital gains. This is avoidable, however, by made abroad, the investment income in-

having the management offce in another cludng gans still can avoid being efectively
country with sufficient head-office activities connected with that business. Whether such

there, even ifthe investmentsare managedby incomefont United States sources is effectively
someone in the United States who is author- connected will depend4s on whether it is

ized to act in his own discretion. Offshore derived from assets having a direct relation-

funds avoid United States taxation in this ship to that business (for example, interest

manner.

The investrnent company can even have its 38. Sec. 864(b) (2) (A), (B).
principal office in the United States4o if it is 39 Sec. 864(b) (2) (A) (ii) There is no similar

a personal holding company, or would have rule for a company trading in commodities.

been such except for being owned entirely 40. Sec. 864(b) (2) (A) (ii) referring to Secs.

542(C) (7), 543o) (I) (C).
by foreigners.'1 Thus a personal holding 4I. And assuming it does not receive its income

company, incorporated abroad, could have from contracts for personal services by sub-

its head offce with legal or financial counsel stantial (25% or more) shareholders. See Sec.

in the United States. It would be helpful in 543(a) (7).
Sec. 864(b) (2) (A) (as securities), (B) (ascountries which do not impose company tax

42. to to

commodities).
unless mind and managementis there. 43. Sec. 864(b) (2) (C). Thus, an investment
In any event, a company trading for its own company not a holding company tends to be

account could do so through a resident forced to have its principal office elsewhere to

enable it to use the discretionaryagentrule.broker, commission agent, custodian or
44. Sec. 864(c) (I) (B). An exception,availableby

other independent agent if not given dis- election as to real estate, is discussed later herein.
cretionary authority.42 This is true if the 45. Sec. 864(c) (2) (A),(B).
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on working capital held in Governmentbills ty.2 tkevocation of the election probably
or bank deposits pending seasonal use in the would not obtain Treasury consent (as
business,46 shares acquired to assure a source required) ifrequestedmerely to avoid tax on

of supply to the business, or accounts gain; as much has been ndicated, tlough
receivable)47or derived from activities ofthe informally.However, a similar election to be
business itselfas a material factor in realizing taxed on a net-income basis after deductions
the income (royalties from an active patent- is afforded by treaties (for example, with

licensing business, interest income in active Switzerland) on a year-to-year basis. The
conductofa bankingor financingbusiness).48 owner would fail to renew his electionwhen

Accounting through the business would be he expected to sell the property, and by
given due regard,49 but is not necessarily hypothesis there would be too little activity
cntrolling.50 to constitutedoing business,s8
Rents or royalties are ncluded among the Income properties have received most

three kinds of foreign-source ncome which attention lately, largely because of offshore
could be taxed as effectively connected with
business in the United States, but only for 46-Proposed Regulations, Sec. I.864-4(C) (2)
use of intangible property. Thus, it appears (iv).
that the United States could be used as a 47-Proposed Regulations, Sec. I.864-4(C) (2)
favorable base from which the foreign (ii). But not an asset held to provide for future

diversificadonby entry into a different business,
investor could lease equipment or other or expanding activities outside the United
tangibleproperty to foreignplaces. States, or future plant replacement or future

business contingencies. Regs. Sec. I.864-4(c) (2)
REAL ESTATE (i). An investment company with its principal

office in the United States, and not saved as a

personal holding company, would be in danger
Capital gain from sale of real estate having a of full tax on investment income as effectively
situs in the United States can be exempt from connected. Proposed Regs. Sec. I.864-4(c) (3)
tax, if it is not effectively connected with (ii).
business conducted during the same year. If 48. Proposed R.egulations, Sec. I.864-4(c) (3)

not on an
there is sufficientactivity to amount to doing (i). But securities purchased exchange,

at least unless connected with some further
business, then deductionscan be takenagainst activity. ProposedRegs. Sec. I.864-4(c)(5).
rental income; the resultantgain couldnever- 49. Sec. 864(C) (2).
theless avoid being effectively connectedand 50. ProposedR.egs. Sec. I.864-4(c)(4).

taxable, if it is taken in later years (in n- 5I. For example, in the case of a net lease

requiring the lessee to do everything and remit a

stalInents electively reported as received) net rent to the landlord.
after ceasing to do business. Instead, the Notice that expenses such as real estate taxes paid
nvestor could ncorporate the property and for the landlord's account are subject to with-

sell the shares. Where the activity is too little holding if not effectively connected with U.S.
business. Regs., Sec. I.I44I-2(a)(2).

to amount to doing business,51 expenses will Secs. 87I(d),882(d).52.
not be deductible. The investor still could 53. It should be added that gain may be classified
file an election to be regarded as being in as ordinary income in part, to the extent of

business, but the election would make deductibledepreciationregardedas recaptured
eventual capital gain on sale taxable as

on the sale. Secs. I245, I25o. This should not be
the case, however, if the investor being taxed on

effctively connected-even on amounts the gross did not have the benefit ofdepreciation
received in years afier giving up the proper- deductions.
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real estate funds. However, it is possible to cases. For example, the oil investor seeks not

invest in vacant land--especially when so much eventual capital gain as the right to

American development companies are hav- receive 22
0/
/o of the gross income free of tax

ing difficulty finding funds for their opera- because of a deduction allowed for depletion
tions. The investment could be made simply ofthe oil deposit.54
by lending to the development company,
but the interest even if saved by treaty rom CONCLUSION

United States tax would in most cases be
taxed by the investor's own country. In- Evidently, many forms of investment are

stead, he could buy parcels of real estate and available in the United States. In choosing
sell them to the company; capital gain might among them the investor must take into

be tax-free both in the United States and his account taxes as well as other factors.
own country. A tax-haven cmpany could Moreover, as in other countries, United
be used if appropriate. Filing income tax States taxes are imposed essentially on

returns might be avoidable. In contrast, an transactions. By changing tlie transaction, it

income property usually provides a fow of is possible to change the tax result: to obtain
cash income for several years protected from exemption, or reduce the effective rate, or

tax by deductions, especially for deprecia- defer the tax, or cause deductions to be of

tion; but returns have to be filed to claim the help.
deductions-unless they are filed by sonje- There is no duty under United States tax

one else, such as an offshore real estate fund law to plan a transaction so as to incur the

or personal investmentcompany. maximum tax. On the contrary, it is

Oil and gas. The real estate election also can recognized that two .situations, almost
be made for oil and gas investments, or in exactly the same economically, may have

connection with earning rents and royalties entirely different tax results and the unwary

from other wells, or mines or natural depo- investor may learn this to his unhappiness if

sits; and it could be made for gains from sale he does not plan properlybefore investing.
of timber, coal and iron ore if an economic
interest is retained in the underlying proper- And also the right reinvest the balance of54. to

ty. The consequent loss of capital gain the income tax-free because almost entirely
exemption may not be so dangerous in these deductiblein the year ofreinvestment.
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DOUBLE TAXATION CONVENTIONS OF JAPAN
(Part II)*

3. INCOME FROM INVESTMENTS above withoutany branch, office, factory or

other fixed place of business in Japan, the
I. Dividends reduced rate or separate income taxation
a. Domestic legislation applies only to such dividends as are at-

Dividendspaid to either a resident or a non- tributable to its business in Japan. Dividends
resident are normally subject to withholding receivable on or before December 31, 1975
income tax at a rate of 20 per cent. As may be excluded from taxable income in

temporarymeasures,however, the following filing a return if the amount of dividends
concessions are granted to the dividends receivable from one corporation is not more

other than distributions of gains from than 25,000 yen or, in case the accounting
securities investment trusts which receive the period of the corporation is one year, 50,000
same treatment as interest income until tlie yen.
end of I975. The reduced rate of I5 per cent Ifan ndividual taxpayer elects the aggrega-
applies to the dividends which are payable te ncome taxation8, 15 per cent ofdividends
to a resident or a domestic corporationor to receivable on or before December 3 I, I970
those dividends which are payable to a non- (I2.5 per cent in I97I and I972 and Io per
resident or a foreign corporation having a .

cent thereafter) may be credited against
permanent establishment in Japan and are ncome tax. When ordinary taxable ncome,
attributable to its business here on or before including dividends, exceeds IO million yen,
December3 I, I975 a tax credt of half the above percentage
At the recipient's option, dividends receiv- applies to any excess of that amount. The
able by a resident or non-resident having a income tax withheldon dividendspayable to

permanent establishment in Japan on or a foreign corporation is not credited against
before December 31, I972 may be withheld itscorporatetax.

at a rate of 20 per cent, and those receivable Parenthetically,in the case ofdistributionsof
in 1973 through I975 at a rate of25 per cent, gains from securities investment trusts, 7.5
under separate ncome taxation. The per cent ofsuchdistributionsreceivableon or

ndividual recipient may elect such separate before December 31, I97o may be credited
income taxation if he owns less than 3 per against ncome tax, but there will be no tax

cent ofthe total capital shares ofthe domestic credit from I97I to I975

corporation paying the dividends and the
amount of the dividends paid by that
corporation is less than 250,000 yen or, in
case the accounting period of the corpora-
tion is one year, 500,000 yen. In the case of a * The first part of this article has been published
non-residentor a foreign corporation which in the October I970 issue of the Bulletin, pp.

ffcarries on its business through a special type
435
I. See October I970 issue of the Bulletin, p. 438

of permanent establishment such as a con- 2. The October I970 issue oftheBulletin, p. 438
struction site, or agent mentioned in II 2. 3. See op. rit., p. 439.
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b. Treatment under the tax conven- full and exhaustivedefnitionofdividends,
tions all of the conventions defining the term use

Like the OECD Model, most of the double as a secondaryreference the national laws, by
taxation conventions which Japan has including income from other corporate
concluded divide the right to tax dividends rights assimilated to income from shares by
between the State of the recipient's residence the taxation law of the State of which the
and the State in which the dividends arise company making the distribution is a

but only give the latter State of source a resident.

right to levy at a restricted rate. The rate of The Conventions with the United States,
tax imposed by the State in which the Sweden, New Zealand, Pakistan, India,
distributingcorporation is locatedshouldnot Thailand and the ILepublic of Korea have a

exceed I5 per cent of the gross amount of source rule with respect to dividends under
the dividends in the ordinary case. However, which dividends are treated as income from
as stated before4, Japan reserves its position sources wthin the contracting State of

regarding the 5 per cent maximum tax rate residence of the corporation paying such
on dividends from a subsidiary to its parent dividends.

company as provided for in Article IO of the Not subscribing to the force ofattractionof
OECD Model, usually setting such upper the permanent establishment doctrine, all
limit at Io per cent. It is designed to provide of the conventions ofJapan stipulate that, in

neutrality between the branch and the the State of source the dividends are taxable

subsidiary methods of conducting business as part of the business profits of the perma-
abroad under the Japanese corporate tax nent establishment there owned by the

system, since the rate of the corporate tax for recipient residing in the other State, if such
distributed profits, at 26 per cent, is lower dividends are paid with respect to the
than that for undistributed profits, which is holdings effectively connected with that

currently 36.75 per cent. For corporations establishment. All the conventions of Japan,
with capital of xoo million yen or less and with the exception of those with
annual ncome not exceeding 3 million yen, France, the Republic of Korea and Brazil,
the tax rates on distributed and retained have special provisions intended to prohibit
profits are 22 per cent and 28 per cent, extraterritorial taxation of dividends and

respectively. taxation of non-resident corporations with
The rules on the taxation ofdividends under respect to their undistributedprofits.
the conventions are varied and complex The Conventionwith Austria limits the rate

because of the difference in the domestic of tax on dividends, in the general case, to

legislation of the countries involved with 20 per cent; while the Convention with the

regard to the relationshipbetween a corpora- tLepublic of Korea limits such rate to I2 per
tion and its shareholders. Nearly half of the cent. Under the Conventionwith Thailand,
conventions of Japan have a provision with the rate of tax on dividends shall not exceed

respect to the definition of the term divid- 20 per cent if they are paid by a corporation
ends. Only seven of them, concerning engaged in an ndustrial undertaking such as

mostly members of the OECD, nclude in- manufacturing, ship-building, a public util-
come from jouissance shares or jouissan- ity, agriculture or a fishery. Although the
ce rights, or mining rights, which do not

exist in Japan. Since it is impossibleto give a 4. The October issue ofthe Bulletin,p. 437
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maximum rate on dividends paid by a The test for a parent and subsidiary relation-

company resident in Japan to a company ship is usually the ownershipofat least 25 per

resident in Ceylon is 20 per cent, dividends cent of the capital of the company paying
paid by a company resident in Ceylon to a the dividends as set forth in the OECD

company resident in Japan are subject to Model and, n addition, the Conventions

Japanesencome tax and the additionaltax of with Italy, the Netherlands, Thailand,
Ceylonwlich shallnot exceed 6 per cent. By Malaysia, Singapore and Brazil require a

the same token, the Malaysian tax on the holding of such portion of shares for a

dividends chargeable in addition to the tax period ofsix months or more and those with
on income of the company are exempted the United States, Sweden, Austria, the
while the Japanese tax on dividends is Federal Republic of Germany, Denmark,
reduced to I5 per cent or Io per cent. The Norway and the United Kingdom require
Conventionwhich Japan has concludedwith I2 montls or more, to insure a genuine
India contains no specific article concerning parent-subsidiary relationship. Under the
dividends, nor do the Conventions witl Conventions with Sweden, Austria and
Pakistan and Brazil containprovisionson the Norway the ownership ofmore than 50 per

tax rates on dividends in the generalcase. cent ofthecorporation'sentire shares is need-
With regard to the intercompanydividends, ed to be entitled to the reduced tax rate. In

as referred to before, the principle of Japan the Conventionbetween Japan and Pakistan
is that tle Japanese tax on the dividendspaid the holding ofnot less than one-third of the
from a Japanese domestic corporation to its voting shares and the engagement of the

parent corporation in another contracting subsidiaryPakistanicompany in an industrial
State shall not exceed Io per cent instead of5 undertaking such as manufacturing, ship-
per cent as providedfor in the OECD Model, building, a public utility, mining, or

wlile the maximum rates in the other printing are necessary for parent-subsidiary
contracting State may be set otherwise such treatment.

aS at 25 per cent in the Federal ILepublic of

Germany and 5 per cent in the Netherlands. 2. Interest

The Convention with Thailand restricts the a. Domestic legislation
rate of tax on dividends to I5 per cent if the Like dividends, intereston bonds, debentures,
subsidiarycompanypaying such dividends is deposits with banks, etc., paid to either a

engaged in an industrial undertaking as resident or non-resident is normally subject
specified above, and to 25 per cent ifit is not. to withholding income tax at a rate of 20

The Conventionwith Pakistan is somewhat per cent. As a temporarymeasure, however,
unique in that it reduces the Pakistani tax on the interestpayable to a resident or domestic
dividends paid to the Japanese parent corporation, or the interest which is payable
corporation by 6.25 per cent while it limits to a non-resident or foreign corporation
to I 5 per cent the Japanese tax on dividends having a permanent establishment in Japan
paid to the Pakistani parent corporation.The and is attributable to its business here on or

Conventionswith Canada, France, Belgium, before December 3I, I97o is subject to

New Zealand, Australia, Ceylon, the Repu- separate ncome taxation at the reduced
blic ofKorea and the United Arab 1Lepublic rate of I5 per cent. This reduced rate is

have no specific provisions regarding inter- applicable to interest on bonds or debentures

corporatedividends. issued by the Japanese national or local
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governments or domestic corporations, withholding tax of 5 per cent at the time of

deposits with banking institutions in Japan, issue. This reduced rate will be raised to 8

profits clerived from joint operation trusts per cent on the debentures to be issued in
and distributions of profits from securities I971 and I972 and then to Io per cent during
investment trusts. In the case of a non- the period from 1973 to I975.
resident or foreign corporationwhich carries A non-resident or foreign corporation hav-
on its business through a special type of ing a permanent establishment in Japan is

permanentestablishmentin Japan, as describ- exempted from withholding tax on the
ed above in connectionwth dividends, the nterest on loans extended for the use of
reduced rate applies only to such nterest business carried on in Japan on the condition
which is attributable to its business in Japan. that such nterest ncome is taxable together
During the period from I97I to I975, with with its income from business in Japan. If a

respect to nterest on bonds or debentures, non-resident or foreign corporation carries
time deposits, profits derived from joint on its business tlrough a special type of
operation trusts and distributions of profits permanent establishment in Japan, the
on securities nvestment trusts, a resident or exemption of withholding tax applies only
non-resident having a permanent establish- to such interest as is attributable to its
ment in Japan may elect either of the follow- business in Japan. Interest or similar pay-

ing two methods: (i) all income of this type ments on shippers' usance bills and banks'
is subject to withholding income tax at a import usance bills, the term ofwhich is not

rate of 15 per cent and then also to aggrega- more than six months, s treated as business
te ncome taxation wth the tax withheldat ncome.
the source being deducted from the tax at Interest payable on or before March 3 I, I97I
the normal graduated tax rates on the tax- on foreign currency loans extended by
payer's entire taxable income, or (ii) such foreign banking institutions to residents or

income is subject only to the separate in- domestic corporations is taxable at the
come taxation to be withheldat a rate of20 reduced rate of lo per cent if it is not

per cent, ifpayable in I97I and I972, and at a attributable to any business which such n-
rate of 25 per cent, if payable from I973 to stitutionscarry on in Japan. Non-residentsor

I975. Also from I97I to I975, nterest on foreign corporations are exempted from in-

demand deposits is subject to withholding come tax on their income from interest on

tax at a rate of 15 per cent and a resident or bonds or debentures with a maturity of five
non-resident having a permanent establish- years or more issued by a domestic corpora-
ment in Japan is not required to ncludesuch tion in foreign currencies between May I,
interest in his taxable income when he fles I970 and March 3 I, I972 or from the
an ncome tax return. difference between the issuing price and the
Some Japanese banking institutions and redemptionprice ofnterest-bearing foreign
government corporations issue at discount currency debentures issued on or before
debenturesbearing no interest with maturity March 3 I, I972 at a discount or redeemable
of one year or more. Income from the at a premium by a domestic corporation.
difference between the amount actually paid However, if a non-resident or foreign
and the amount expected to be received by corporation has a permanent establishment
the purchaser of these debentures issued on in Japan, this tax exemptiondoes not apply to

or before December 3 1, I97o is subject to a such ncome as is attributed to its business
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carried on in Japan. Interest paid to non- The Conventionswit:h Canada, Belgium and
residents or foreign corporations on bonds Singapore limit the rate of tax on nterest to

issued in foreign currencies by the Japanese 15 per cent and the one with Korea to I2 per
nationalor local governmentsor other public cent. No maximum rate is specified in the
entities is usually exempted from the Japane- Conventionwith the United Arab Republic
se ncome tax. for any interest and in those with Thailand,

Ceylon and Malaysia for ordinary interest.
b. Treatment under the tax conven- Also there are no particular provisions on

tions the taxation of interest in the Conventions

Most of the double taxation treaties ofJapan with New Zealand and India. Under the
conform to the OECD Model with respect Convention with Pakistan, although the
to the taxation of nterest. They divide the maximum rate is 30 per cent, interest on

right to tax nterest between the State of the bonds issued by the national or local govern-

recipient's residence and the State in which ments and interest on debentures issued by
the interest arises and give the latter source or on loans made to an enterprise is exempted
State a right to levy tax at a limited rate, from tax, certain conditions being attached

usually not exceeding Io per cent of the to the Pakistani enterprises paying nterest.

gross amount of the interest in view of the Some oftheconventionswith the developing
cost and expenses incurred by the lender. countries give special treatment such as a

Abandoning the force of attraction of the reduced rate of lO per cent (with Thailand

permanent establishmentconcept, the con- and Malaysia) and a tax exemption (with
ventions set an exception to the above Pakistan for the interestpaid by t:he Pakistani

principle. Thus, if the debt from which such enterprises and Singapore) for nterest only
interest arises is derived through, or effectiv- on debentures issued by or loans made to an

ely connectedwith, the permanentestablish- enterprise engaged in an ndustrialundertak-
ment situated in the State of source, the ing which includes manufacturing, ship-
nterest in question is taxed as business buildng, construction, power and water

profits of the establishment there owned by supply, mining, and agriculture. Under t:he

the creditorresiding in the other State. Conventions with the United States, the

Defining the source of the interest, the Federal Republic of Germany, the Nether-
conventionsprovide that the source is placed lands and most of the developing countries,
at the State in whch the debtor resides. interestpaid to the government(under some

However, the exception to this rule is that if ofthe conventions),to the centralbank, or to

the loan is contracted for the permanent fnancial institutions owned by the govern-

establishmentand the interest on this loan is ment is generallyexempt from tax.

borne by that establishment, the source of About half of the conventions have the

the interest is in the State where the establish- subsidiary reference to national laws for the
ment is located regardless of the place of definitionofnterest, ncludingall other in-

residence of the owner of that establishment. come assimilated to ncome from money

The conventions have a safeguard clause lent by the taxation law of the Contracting
against excessive payments of interest owing State in which the income arises. Premiums

to a special relationship between the payer attaching to bonds and debentures as well as

and the recipient or between both of them the difference between the amount paid and
and some other person. the amount to be received on non-nterest
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bearing debentures issued by some financial taxation. The income tax, withheld at the
institutions and government corporations source, except on the ncome that is subject
previously mentioned5 are regarded as only to the separate income taxation, is
interest under the phrase

66

any excess of the credited against the income tax of a non-

amount repaid in respect ofsuch debt-claims resident or corporation tax of a foreign
over the amount lent in the Conventions corporation.
with Sweden, Canada, Denmark, the
United Kingdom, Italy and Zambia. b. Treatment under the tax conven-

tions

3. Royalties The OECD Model attributes the exclusive
a. Domestic legislation right to tax royalt:ies to t:he State of residence
Royalties, in lump sum or periodical pay- of the recipient of the royalties. However,
ments, for the use of or for the right to use Japan reserves the right of the source

patents, know-how, copyrights, including country to tax royalties as well as gains from
the rights to use motion picture flms, the alienation of rights or property giving
television films or video-tapes,or equipment rise to royalties. The conventions with all
used for business carried on in Japan which the developed countries but Canada, and
are payable to a non-resident or foreign with Malaysia, Brazil and Zambia assign the
corporation are subject to withholding in- taxing right on royalties, at the restricted rate

come tax at a rate of 20 per cent. If the of IO per cent to the State in which such
recipientofsuch royalties is a non-residentor royalties arise. The maximum rates are set at

foreign corporation having a permanent I per cent and I2 per cent n the Conven-
establishment in Japan, exemption from tions with Canada, Thailand and the United

withholding tax is granted on condition that Arab Republic and with the Republic of
such income is taxable together with the Korea, respectively. The Convention bet-
taxpayer's income from business in Japan. ween Japan and Ceylon grants an exemption
In the case of a non-resident or foreign of tax on royalties with respect to licences to

corporation which carries on its business use copyrights or cinema films and the
through a special type of permanent reduction by half the normal tax rate on

establishinentas mentioned in the sections on royalties for other property or rights both in
dividends and interest, the exemption the source State. The Conventions with
with repect to withholding taxes is applicable Pakistan and Singapore grant an exemption
only to such royalties as are attributable to ofthe tax on royalties at the source and the
the taxpayer'sbusiness in Japan. conventions with New Zealand and India
In the case of a non-resident carrying on his have no specific articles on royalty ncome.
business through a special type ofpermanent As in the case ofother types ofincome, ifthe
establishment, such part of the income from recipient of the royalties has a permanent
royalties which is not attributable to his establishment in the source country with
business is subject only to separate income which the right or propertygiving rise to the
taxation at the above-mentioned flat rate. royalties is efectivelyconnected, the royalties
And in the case of a non-residenthaving no are taxed as business profits in that country.
permanent establishment, of the ordinary or As opposed to the'OECD Model, the term

special type, the income from royalties is

always subject to the same separate ncome 5. Seep. 539.
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royalties includes any gains from the immovableproperty, including rights there-
alienation of rights to copyrights, motion on, located in Japan and rental from a bare

picture films, patents, trade marks, plans, boat charter ofa ship or aircraft in which the
secret formulas or processes, etc., under the lessee is a Japanese resident or a domestic
Conventions witl almost all developed corporation is treated as ncome from
countriesand Singapore,Thailand, Malaysia, sources within Japan. Any initial lump sum

and the Republic of Korea. However, bet- payment received for rented land is treated as

ween the Federal Republic of Germany, capital gain when it exceeds halfofthe value

Belgium and the Netherlands and Japan, it of land. The income from immovable
is understood that the article on capital gains property, except rent or similar considera-

applies only to the gains from a genuine tion from house or land used for residential
alienation of a patent or similar property purposes, is subject to the withholding tax at

without leaving the alienator any right to a rate of 20 per cent. However, a non-

that property. It is also to be noted that the resident or foreign corporation having a

Conventions with Sweden, France, Den- permanentestablishmentin Japan is exempt-

mark, Norway, Belgium, and the Republic ed from the withholding tax on the condi-
of Korea include receipts from a bare boat tion that such incomeis taxabletogetherwith
charter of ships or aircraft as royalties while the taxpayer's ncome from business in Ja-
the conventions with Malaysia, Singapore, pan. The tax withheld at the source may be

Thailand, Brazil and the United Arab credited against the Japanese income tax or

Republic exclude rents from cinema flms corporationtax.

(copyrights of literary or artistic work and
trade marks, also, under some of these 2. Treatmentunder the conventions

Conventions) from royalties. The Conven- In view of the close economic relationship
tions with Sweden, Austria, Australia, Thai- between the source ofncome and the State

land, Malaysia and the Republic of Korea of the source, the double taxation treaties of

expressly stipulate that the term royalties Japan, like the OECD Model, give the right
does not include payments from the opera- to tax income from immovable property to

tion ofa mine, or any other places ofextrac- the State in which such property is located.
tion of natural resources, which are treated The Conventions with Canada, Australia,
as income from immovableproperty6. Ceylon, Malaysia and the Republic of

Following the OECD Model, most of the Korea have no particular article on ncome

conventions of which Japan is a signatory from immovable property and those with
have a safeguard clause against excessive the United States, Sweden, New Zealand,
paymentsofroyaltiesdue toaspecialrelation- India andThailand simply state that income

ship between the payer and the recipient or from immovableproperty shall be treated as

between both of them and some other ncome from sources within the contracting
person. State in whichsuch propertyis situated.

With respect to the provisions on ncome

4. INCOME FROM IMMOVABLE from immovableproperty, the Conventions

PROPERTY with France, the Federal Republic of

Germany, Denmark, Norway, Belgium, the

I. Domestic legslaton
Rent or other compensationfrom the use of 6. See p. 543.
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United Kingdom, Italy, the Netherlands, not less than 50 per cent ofthecapital stock of

Singapore,Brazl, the United Arab Republic such corporation and (e) the sale of rights to

and Zambia generally follow the OECD business carried on in Japan. A non-resident

Model in which the term immovable is having a permanent establishment, of the

defined by reference to the laws of the State ordinary or special type, is subject to the

ofsitus and ships and aircraft are not regard- aggregate ncome taxation on the above

ed as immovableproperty.The Conventions income while a non-resident having no

with Austria and Pakistan as well as those permanent establishment is subject to the

following the OECD Model fairly closely aggregate ncome taxation on his income

and those prescribing the source rule on in- from the sale or disposal of immovable
come from immovable property treat property, including rights thereto, located in

variableor fixed payments from the working Japan, the sale of forestalled shares of, or

of mineral deposits, or other natural re- substantial participation in, a domestic cor-

sources as income from immovableproperty poration and the dispositionofother assets in

or as income derived from sources in the Japan while staying here.

country where such mines or places are For taxation purposes, a distinction is

located. The above rule concerning income drawn between long-term and short-term
from immovable property applies to income capital gain dependingon whetheror not the

from immovablepropertyofan industrial or property giving rise to capital gains was

commercial enterprise and to income from owned for a period of more than five years.

property used for the performance of In computing the amount of taxable income

professionalservices. from short-term capital gains on property
other than land or buildings, the standard

5. CAPITAL GAINS deduction of 300,000 yen as wel as costs

incurred for the acquisition, improvement
i. Domesticlegislation and disposal of the assets may be deducted
With respect to individual taxpayers, ncome from gross receipts. Halfof tle amount thus

from the sale or disposal of assets situated in obtained is the taxable income from long-
Japan, including ncome from the following term capital gains on the property of the

sales, is treated as income from sourceswithin same kind.

Japan: (a) the sale of rights or license granted Special taxation measures introduced last

under the Japanese laws, (b) the sale of year are applicable to the capital gains on land
securities in Japan under continuous trad- and buildings from the beginning of I969 to

ng , which comprises 50 or more trans- the end of I975. A flat rate of Io per cent is

actions involving200,00o or more shares per applied to the taxable amount, after deduct-

year, (c) the sale of forestalled shares of a ing the special deduction ofone million yen,

domestic corporation for the purpose of of long-term capital gains on land or build-

raising their price, (d) the sale of substantial ing. This rate is scheduled to be increased to

participation in a domestic corporation, or I5 per cent in I972 and I973 and then to 20

the sale of Io per cent or more in one year per cent in I974 and I975. The short-term

and 25 per cent or more within the preceding capital gains tax on land or buildings, in-

three years of the capital stock of the cluding the tax on the alienation of land or

domestic corporation by an individual who buildings acquired on or after January I,

owns together wth his immediate relatives I969, is the following (a) or (b), whichever is
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larger, under the separate income taxa- 2. Treatmentunder the tax conventions

tion: (a) 40 per cent of the taxable amount Although none of the double taxation con-

of such capital gains, or (b) IIo per cent of ventions to which Japan is a party has an

the marginal tax amount which is due from article on the taxation of capital, as men-

the taxable amount of such capital gains, tioned earlier, they generally follow the
when included in the ordinary taxable n- principle of the OECD Model as far as the
come, under the aggregate ncome taxa- taxation of capital gains is concerned. In-
tion. come from the alienation of immovable
For the purposes of the corporation tax, the propertyor ofcertainmovablepropertymay
ncome from the following sales ofsecurities be taxed in the State in which such property
is treated as income from sources within is situated in parallel with the provisions
Japan: concerning the taxation of income from
(a) the sale of any securities in the security immovableproperty. Capital gains from the
exchangemarketor through a stock dealeror alienation of movable property of a perma-
broker in Japan, (b) the sale of forestalled nent establishmentor fixed base used for its
shares ofa domestic corporation, (c) the sale business or professionalservice may be taxed
ofa substantialnterest in a domesticcorpora- in the State where such an establishment or

tion, i.e., the sale of5 per cent or more ofthe base is located.
shares of a domestic corporationwithin one Generally, as in tle case of ncome from
taxable year by a foreign corporationand its immovable property described above, ships
subsidiaries which have held not less than 25 and aircraft are not regarded as immovable
per cent ofsuch shares at any time during the property for the purpose of the taxation of
taxableyear ofsuch sale or during the preced- capital gains. Most of the Conventionswith
ing two years. A foreign corporationhaving the developed countries and a few of those
a permanent establishment, of the ordinary with developingcountries expresslystipulate
or special type, is subject to corporate tax on that gains from the alienation of ships and
its total income ncludingcapital gains, while aircraft operated in international traffic shall

corporate tax on capital gains of a foreign be taxable only in the State of which the

corporation having no permanent establish- enterprise is a resident instead of the State in
ment is imposed only for the sale or disposal which the effective management of the
of immovable property, ncluding rights enterprise is situated as set forth in the
thereto, located in Japan, the cutting or sale OECD Model. Under the Conventions
of timber situated in Japan, the sale of the with Sweden and India, gains from the sale,
forestalledshares of or substantial interest n, transfer or exchange of ships or aircraft are

a domesticcorporation. treated as ncome from sources within the

Special taxation measures are granted on contracting State where such ships or aircraft
capital gains from expropriation, sales to are registered. Gains from the alienation of
government agencies and other special any other property are taxable only in the
alienations. No tax is imposed on capital State in which the alienator is resident.
appreciation and revaluation of assets not It should be noted that since the taxation of
associated with the alienation of capital capital gains varies from one country to

assets. another, the conventions leave it to the
domestic law of each contracting State to

decide whether capital gains should be
re%,
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taxed, and if taxable, how they are to be entire income of all types which includes
taxed. The Conventions which Japan has salaries, wages or similar remunerationsas an

concluded with the United States, Sweden, employee for his personal servicesperformed
India and Thailand provide for the source in Japan, pensions or retirement allowances
rule on capital gains, while the conventions for past personal services rendered in Japan,
with Canada, New Zealand, Australia, remuneration for independent personal
Pakistan, Singapore, Malaysia and the services furnished in Japan, remuneration for
Republic ofKorea have no particular article providing personal services such as public
concerningcapital gains. entertainers' or athletes' performances, or

The Conventions with Austria, France, professional or technical services in Japan,
Denmark, Norway, the United Kingdom prizes or other benefits derived fron
and Italy have provisions on the substantial advertisements in Japan, annuity payments
participation in a corporation, under which on life nsurance or similar contracts con-

gains from the alienation of shares of a cluded through a place of business located in

corporation may be taxed in the contracting Japan. A non-resident who carries on his
State ofthe residenceofthe corporationifthe business through a special type ofpermanent
alienator and other related persons own at establishment is subject to the aggregate in-
least 25 per cent of all the shares of such come taxation on all of(i) the income from
corporation and the total number of the business carried on in Japan and from the sale
shares alienated during the taxable year or the holding of assets situated in Japan, (ii)
amounts to 5 per cent or more of all the the remunerations for providing personal
shares. Japan has concluded with Sweden a services mentioned above, and (iii) the rent

Convention which treats gains from the from immovable property, including rights
alienation of shares, bonds, debentures and thereto, located in Japan and he is taxed on

similar assets as derived from sources within such part of the other above-mentioned in-
the contracting State where such assets are come as is attributable to his business in

sold. According to the Convention with Japan and he is subject only to the separate
Ceylon, a contracting State reserves the income taxation on the remaining part of
right to tax the gains from the sale, transfer the income. Generally however, a non-

or exchange of stocks, shares, bonds and resident is subject to the aggregate ncone
debentures which takes place in its territory. taxation only on a part of his income from
As explained in 2 (3) R.oyalties b., it is () and the total of his income from (ii) and
understood with some countries that the (iii) of the above and he is always subject to

article on the capital gains applies only to the separate income taxation on all his
gains from a genuine alienation ofa patent or other income. Incidentally, services in his
similar property without leaving the aliena- capacity as a member of the board of direc-
tor any right to that property. tors of a domestic corporation and services

on board a ship or aircraft operated by a

6. INCOME FROM PERSONAL SERVICES resident or a domesticcorporationare deem-
ed to be performed in Japan, regardless of

I. Domestic legislation wheresuch servicesare actually rendered.
A non-resident having a permanent esta- The income tax on payments to a non-

blishment in Japan is subject to the aggre- resident is usually withheld at a flat rate of
gate income taxation on the taxpayer's 20 per cent. A non-resident having a
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permanent establishment in Japan may be for activities giving rise to business profits.
exemptedfrom withholdingtax with respect If a person performing independentpersonal
to remunerations for independent personal services has a center of activity regularly
services, for furnishing performances by available to him in anothercontracting State,
public entertainers, for professional or then that other State may tax such activities
technical services, and annuity payments on to the extent that the income from the
life insurance or similar contracts mentioned services is attributableto the fixed base.
above on the condition that such income is Under the Conventions with Sweden,
taxable together with the taxpayer's income Canada, New Zealand, Singapore, Thailand,
from business in Japan. For retirement in- Ceylon and Malaysia, remuneration for
come, a non-resident has the option to pay professional services is ncluded in ncome
either 20 per cent of the gross amount of the from ordinary personal services which is
retirement income from sources in Japan or taxable in the host country if the stay of the
an amount computed in the same way as a person performing the services there exceeds
resident is taxed on the basis of the entire a limited period, usually six months, as will
retirement income including that from be explained later. The Conventionbetween
sources abroad. The withholding tax on the United Arab Republic and Japan gives
ncome from a business which primarily the taxing right to the contracting State in

provides personal services is based on the which a person renders professional services

gross receipts of the non-resident or freign ifhe has a fxed base or is present for more

corporation who carries on such busines. If than I83 days there. According to the Con-

such withholding has been made, the non- ventions with Pakistan and the R-epublic of
resident operator of such business is not Korea, a person performing professional
required to withhold ncome tax on pay- services is exempt from the tax of the host
ments made out ofhis receipts to each of the country if his stay there does not exceed 90
non-residents actually performing such per- days and the remunerationpaid to him is not

sonal services. above a specified amount. Under the
Convention with the United States, persons

2. Treatmentunder the tax conventions rendering services, professional or depen-
a. Independent personal services dent, are exempt from tax if their stay in

In conformity with the OECD Model, the the host country does not exceed I83 days or

Conventions concluded by Japan ordinarily they meet the same requirement as prescrib-
confer the right to tax ncome from pro- ed in the above Conventions with Pakistan
fessional services and other ndependent and the RepublicofKorea.
activities on the contracting State in which
such personal services are performed. In the b. Dependent personal services
case of independent personal services, as Salary, wages and other similar remunera-

distinguished from ndustrial or commercial tion ofan employee are taxable in the State

activities, professional services rendered in wherein the services are actually performed.
employment or performances by public For employment of short duration abroad,
entertainers and at:hletes, the term fixed however, the State of source of such income

base, meaning, for instance, a clinic or a waives its right of taxation if the taxpayer's
lawyer's off]ce, has been introduced as a presence in that State does not exceed in the

counterpart of the permanent establishment aggregate I83 days during the taxable year
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and the following two additional conditions c. Directors' fees

are satisfied: Like the OECD Model, about two-thirdsof

(i) the employer paying the remuneration is the conventionswhich Japan has signed give
not a resident of that State, and (ii) the to the contracting State of which a corpora-

remuneration is not borne by a permanent tion is a resident the taxing right on the

establishment or a fixed base which the remuneration received by an individual in

employer has in that State. Under the his capacity as a member of the board of

Conventionswith Sweden, Austria, Canada, directorsofa corporation.This is intended to

New Zealand, Pakistan (ii) is not required. obviate the difficulty to decide where the

With India, Thailand, Ceylon, Malaysia and services are performed. On the contrary, the
the Republic of Korea, the former of the Conventions with Australia and Ceylon
above two additional restrictions is substitut- explicity apply the rule on dependent
ed by the one that the services are performed personal services also to the remunerationof
for or on behalf of a resident of the con- a directorofa company.

tracting State in which the person rendering
such services is a resident. The alternative for . Public entertainers

the latter of the above two requirements is n order to avoid the practical diffculties in

that the remuneration is not deductible in taxing public entertainers and athletes

determining taxable profits of a permanent performing abroad, the OECD Model
establishment or a fxed base which the provides that they may be taxed in the con-

employerhas in the sourcecountry under the tracting State where the activities are per-

Conventions with Austria, Australia, India, formed, whether these are for salaries or

Thailand, Malaysia and the Republic of wages or on their own account. All the

Korea, or that the remuneration is subject to Conventions of Japan, except the one with

tax in the contracting State of the residence India, either have the same provisions as the

ofthe employeeunder the Conventionswith OECD Model or exclude the application of
New Zealand and Ceylon. As stated in the the exemption of temporary visitors from

preceding section, the rule on the taxation tax in the country wherein performances
of dependent personal services also governs take place. The Conventions with Malaysia
the taxation of independent professional and Singapore apply the rule on dependent
services in some Conventions. personal services to public entertainerswhose
The Conventions which Japan has so far visit to the host country is supported from
concluded with countries other than the the public funds of their own country. The

United States, New Zealand, Pakistan, Convention with the Republic of Korea

Singaporeand Malaysiahave provisionscon- grants the tax exemption to public enter-

cerning the remunerations to crews of ships tainers unless their income in the country
or aircraft in international trafic, under wherem such services are rendered exceeds a

which they are taxed by the contracting specifiedamount.

State ofwhich the enterprise operating ships As mentioned earlier, in acceding to the

or aircraft is a resident as compared with by OECD Model, Japan reserves the right to

the contracting State in which the place of tax profits derived from a businessproviding
effctive management of the enterprise is the services ofpublic entertainerswhether or

situated under the OECD Model. not the business is conducted through a

permanent establishment. Thus some con-
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ventions maintain equality of taxation pensions, to the exclusion of any other in-
between services performed by a public come, paid to an ndividualwith respect to

entertainer or athlete himself and those services of a governmental nature for a

provided by an enterprise which the same contracting State may be taxed in that State.
entertainer or athlete, directly or indirectly, This rule does not apply to the services per-
controls. According to the Conventionswith formed in connectionwith trade or business,
the Federal Kepublic of Germany, Belgiurn, for the purposes ofprofit, carried on by the
Italy, the Netherlands, Singapore and Statepaying the remuneration.
Malaysia, the income from those services One additional conditon for this tax exemp-
provided by such an enterprisemay be taxed tion in the host country as laid down in the
in the country wherein such services are OECD Model iS that an ndividualshould be
rendered. In order to attain the same object- a national of the country to which his
ive, under the Conventions with Sweden, services are rendered under the Conventions
Canada, France, Denmark, Norway, the with I4 countries-the United States, Swe-
United Kingdom, Australia, Thailand, Ma- den, Canada, France, the FederalRepublicof
laysia, the Republic ofKorea and Brazil, the Germany, Denmark, Norway, Belgium,
enterprise of this sort is deemed to have a Italy, the Netherlands,Pakistan, India, Thai-
permanent establishment in the country land and Brazil. Or the alternate condition is
where it carries on the business ofproviding that an individual should not be a national
the servicesofpublicentertainers. (or a permanent resident under some of the

Conventions) of the contracting State in
e. Pensions which his services are performed under the
In view of their nature and the amounts Conventions with Austria, Canada, the
usually involved, pensions and other similar United Kingdom, New Zealand, Australia,
remunerations, except those covered by the Pakistan, India, Singapore, Ceylon, Malay-
Article on governmental functions below, sia, the Republic ofKorea, the United Arab
paid in consideration of past employment, Republic and Zambia. Parenthetically, the
whereverrendered,are taxable, primarily for Netherlands and New Zealand, in their
administrative convenience, only in the Conventions with Japan, do not require
contracting State ofwhich the recipient is a nationality of the country paying the re-

resident. However, the Conventions which muneration for this tax exemption in the
Japan has concluded with the United States, countrywhereinthe services are rendered.
Sweden, Canada, Pakistan, India and Thai- The above rule is also applicable to the
land have no specific provisions concerning remunerationpaid by the local governments
pensions. The Conventions with the United under all the Conventions of Japan except
Kingdom,Australia,Malaysiaand Brazil also those wth the United States, New Zealand
include the annuitywhich is periodicallypay- and Pakistan, while the Conventions with
able under an obligation to make the pay- Austria and the Federal Republc of Ger-
ments in return for adequate and full con- many apply this rule to the remunerationsor

sideration. pensions paid by the public corporations
such as the national railways and telegraph

f. Governmental functions and telephoneservices.
All the conventions to which Japan is a

signatory provide that wages, salaries and
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g. Students or business apprentices research program sponsored by the govern-
The OECD Model provides that the pay- ment with or without limitations on the
ments which students or business apprentices period of residence and the amount of
receive for the purposes of their maintenan- remunerationreceived.

ce, education or training abroad are exempt
from tax in the country where they are h. Professors and teachers

temporarily staying if such payments are With a view to promoting cultural ex-

made from sources outside that country. change, all the double taxation treaties Japan
With some variations, all the conventions of has signed exempt professors and teachers
which Japan is a party ordinarily follow this from tax on their income from services for

principle. The conventions of Japan with teachingn the country where they visit for a

all the developing countries extend a tax period not exceeding two years, although
exempton in the country where a student or the OECD Model contains no provisions of

apprentice is visiting to remuneration for thiskind. The Conventions with Denmark,
personal services in that country subject to Norway, Belgium, Italy, Australia and the
limitat:ion on the amount. This exemption is developing countries, excluding Pakistan,
applicable only for a limited period of allow the same tax exemption for the
residence under the Conventions with the income from research activities. Under the

Republic of Korea and Brazil. The Conven- Conventions with the United States, India,
tion between Austria and Japan allows tax Singapore, Thailand, Ceylon, Malaysia, the

exemption of payments solely for the Republic of Korea and the United Arab
maintenance,educationor training wherever Republic, such tax exemption is conditioned
such payments are made and also ncome on the invitation of the government or an

from employment in the host country for educational institution of the host country,
the purposes of practical training for not which makes such visit of professors and

longer than six months in a taxable year. teachers possible, while the Conventionwith
The Conventions with the United States, the R.epublic of Korea adds that a tax

France and the United Kingdom and exemption is not granted to the research

developing countries except Brazil and which is undertaken primarily for the
Zambia provide for a tax exemption on private benefitofspecificpersons.

grants for students or apprentices. According
to the Conventions with the United States, 7. METHODS FOR AVOIDANCE OF

France, Pakistan, India, Singapore, Thailand, DOUBLE TAXATION

Ceylon, Malaysia and the R.epublic of
Korea, a person temporarily visiting the I.L Domestic legislation
other contracting State as an employee ofan Any foreign income tax, national or local,
enterprise ofhis own country for training or which is similar in nature to the Japanese
study is exempt from tax by that other income tax, excluding delinquency tax, is

country for one year on his income from creditable against the Japanese income tax of
services performed thereor remittance from a resident subject to the following over-all
abroad up to a specified amount. The con- limitation:
ventions with the above developing coun-

tries extend the tax exemption of the host

country to a participant in the training or
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total ncome fromsources outsideJapan
Japanese income tax x

entire incomesubject to Japanese income tax

For this purpose, income fromsourceswithin A domestic corporation receiving dividends
any foreign country which has no ncome from a foreign subsidiary corporation is
tax system is not included in the tot:al deemed to have itselfpaid the foreign taxes

income from sources outside Japan, nor is levied on the subsidiary and such taxes are

a net loss ncurred in such a country taken creditable against the Japanese tax on the
nto account. The excess of the foreign tax domestic corporationon the assumption that
over the above limitation may be carried such dividends are paid after the payment of
forward for five succeeding years and the foreign taxes. This indirect tax credit is
unused part of the above limitation allowed if(i) not less than 25 per cent of the
exceeding the foreign tax paid may be total shares or capital, or of the shares or

carried forward to increase the limitation for capital with voting powers, of the foreign
five succeeding years. A taxpayer may elect subsidiary are owned by the domestic
to deduct the foreign income tax from gross corporation for a period of six months or

income as a necessary expense instead of more before the decision to pay and (ii) the
using the foreign tax credit. foreign subsidiary has been established for
Any foreign tax imposed on the income ofa the purpose of carrying on business in that
domestic corporation, which has a nature foreign country and not for any tax con-

similar to the Japanese corporate tax may be siderations. The amount of the foreign
credited against the Japanese corporate tax corporate tax which is creditable as the
subject to the same rules and conditions as foreign tax on the dividends of the foreign
describedabove in the case ofincome tax. subsidiary is calculatedas follows:

dividendsreceivedby the parent

Foreigncorporation - corporationfrom the subsidiary
tax on the subsidiary incomeofthe foreigncorporation

subsidiary tax on the subsidiary

2. Treatmentunder the tax conventions above, in her conventions Japan always uses

As a necessary measure to eliminate or the ordinary credit method under which the
mitigate double taxation, the OECD mem- deduction against the tax iS restricted to an

ber countries are left free to choose between amount equal to 'the tax in Japan which is
the exemption method and the tax credit appropriate to the ncome with respect to

method. One is not to take nto account tle which a right to tax is given to the other
ncome in question in computing the total State. As for the other contracting States
income and the other is to take such ncome with Conventions with Japan, the
or capital nto account but to deduct from United States, Austria, Canada, Denmark,
the total tax which would otherwise be the United Kingdom, Italy, New Zealand,
charged an amount equal to the tax paid on Australia and all the developing countries,
the income in question in the other State. In exclusive of the United Arab R-epublic, for
view of the domestic legislation as described ncome other than investment ncome,
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employ the tax credit system and the rest of for the exemptions or reductons of tax rates

the States use the exemption system. In the granted by the source countries in whole or

latter conventions, however, the countries partially on income from investments under

have logically adopted the ordinary credit most of these conventions. However, it is

method in the case of various types of in- not alwaysnecessarytoaccommodatethe tax-

vestment ncome on which the right to tax sparing device for all the types ofinvestnaent

is shared between two countries and, there- income under certain conventions; thus it is

fore, the exemption method is not usable. granted only for interest in Pakistan, Singa-
Also governedby the credit methodare gains pore and Thailand, for royalties in Ceylon
from the alienationofshares ofa corporation and Singapore, and for dividendsinThailand.
in France and profits derivedby an enterprise
for providing the services of public enter- 8. OTHBR PROVISIONS

tainers and remuneration,ncludingpensions,
for government functions in the Federal Like the OECD Model, the Conventions

IepublicofGermany. which Japan has concluded with France, the

Under the Conventions wth Belgium, the Federal Republic of Germany, Denmark,
United Kingdom, Australia, Singapore, Norway, Belgium, the United Kingdom,
Thailand, Ceylon, Malaysia and Zambia, an Italy, the Netherlands and Zambia provide
indirect or deemed paid foreign tax that the items of income which are not ex-

credit is given for taxes payable with respect pressly mentioned in the Convention are

to the profits of foreign subsidiaries paying taxable only in the State ofresidence. Under

dividends to their parent domesticcompanies the Conventionswith Sweden, Malaysia, the
which own at least 25 per cent (n some Republicof Korea and Brazil, such items of

conventions,e.g., withAustraliaand Ceylon, ncome nay be taxed in each of the con-

Io per cent) ofthe shares ofsuch subsidiaries. tracting States in accordance with its own

Developing countries grant whole or partial law, and other Conventions have no article

tax exemptions or rate reductions, as special on Incomenot expresslymentioned.
incentive measures designed to promote Unlike the OECD Model, the Conventions

economic development, especially to en- with the United States, Sweden, India, and

courage private investment from abroad. In Thailand have a separate article on the

support of the desire and efforts for the source rule concerning various classes of

economic development of these countries income while under the Conventions with

which forgo tax revenues through tax some other countries such as New Zealand,
concessions, Japan, under the conventions Australia, Pakjstan and the Republic of

with all the developing countries except the Korea, the source rule is provided in various

United Arab Republic, allows as a deduction articles on the different types of income

from its own tax an amount corresponding concerned.
to the tax which would have been paid to The ConventionsofJapan except those wth

these developing countries if no concession New Zealand and Australia have the provi-
had been granted by these countries. Japan sion that the nationals of a contracting State

applies the tax-sparing credit not only to the must not be less favorably taxed by the

foreign taxes spared by domestic incentive other contracting State than the nationals of
laws of these countries but also to those the latter State in the same circumstances. It

which would have been imposedwere it not is to be noted that the criterion employed in
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the non-discrimination clause is nationality fiscal evasionwithin the scope and purposeof
while most other articles of the conventions the exchange of information. Most of the
are applicable to residents without distinc- above Conventions as well as some other
tion ofnationalityand that the taxes covered conventionsexpressly state that the informa-
are not limited to the tax on ncome except tion so exchanged may be disclosed to a

in the Conventions with Malaysia and court, as suggested in the commentary on

Singapore. However, none of the Japanese the OECD Model, and in addition to the
conventions have a provision giving the persons or authorities concerned with the
same taxation treatment as nationals to assessmentor collectionof tax.

stateless persons as the OECD Model does. As part of administrative cooperation bet-
The Conventions, excluding those with ween the two contracting States, the Con-
Canada, Pakistan and India, also prohibit ventionswhich Iapan has concludedwith the
tax discrimination against a permanent United States, Pakistan, Thailand and the
establishment owned by an enterprise of a Republic of Korea have ntroduced provi-
contracting State in the other contracting sions on reciprocal administrative assistance
State as well as against enterprises of one in tax collection which are missing in the
country which are controlled by residents of OECDModel.
the other country. The Japanese conventions, with the excep-
Although the Conventions with France and tion of those with Austria, the United
the Ntherlands have no specific article on Kingdom, Australia, India and Malaysia,
the exchangeofinformationbetween the tax contain the conventionalarticle to secure the
administrations of the two contracting fiscal privileges of diplomatic or consular
States, it is expected that the information officials under the general rule of inter-
necessary for the correct application and for national law or special international agree-
the prevention of abuses of the convention ments.

can be sufficiently exchanged within the
existing framework of its mutual agreement Note: Of the list of the conventions signed
procedure and other provisions. On the by Japan which appeared in the October
other hand, the Conventions with the issue of the Bulletin (p. 436), those with the
United States, Sweden, Austria, the United following countries came into force as from
Kingdom, New Zealand, Australia, Paki- the date mentioned:The Netherlands, Octo-
stan, Singapore, Thailand, Ceylon, Malaysia ber 23,197o; The Republic ofKorea, Octo-
and the Republic of Korea go further and ber 29, I970; and India (revision), November
definitely include the prevention of fraud or I5, I970.
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Resolution on the frst subject of the XXIVth Congress held in Brussels from 7th
to IIth September I970

Subject: The multiple burden on dividends and with the general increase of tax

and shares by taxation on income burdens. This is now one of the major
and capital ofbothcorporationsand problems to be solved on an international

shareholders; possibilities of modi- level in order to adapt tax policy to the
fication. requirementsofmoderneconomies.

3. Solutionsacceptablefor a large numberof
countries would be easier to find if,

I. Countries employ widely different meth- initially, a specific doctrine could be
ods for the taxation of corporations and adopted on a number of issues, for
their shareholders, particularly as regards example:
imported and exported dividends. - is it or is it not necessary to have fiscal
These divergenciesare apparentlydue not systems different for partnerships and

essentially to differencesoffiscal technique corporationsand shouldnot more atten-

but to political and economic considera- tion be given to the concept of the
tions which in their turn reflect the firm

diversity of internal and external features - is it suitable to apply widely different
ofthenationaleconomies. tax regimes to dividend income and
In these circumstances it would be debtinterest
utopian to recommendthe immediateand - is it appropriate to tax a corporationon

general adoption ofany unique system in dividends-which have already been
the hope ofsolving all t:he problemsposed taxed-and which are only in transit

by this multiplicityoffiscal techniques. below the minimum level laid down
2. However the different consequences of for participations

the present situation for the total tax 4. The solutions to be considered should be
burden on imported and exported as simple as possible and suficiently
dividends may disturb the international flexibleboth to satisfy the requirementsof
flow of capital and affect the harmonious internal policy and to fit in with the

development of investment, which is a variety of international relations in which

necessary condition of economic and the states are engaged.
social progress. The problem appears in different forms,
In I955, at the Amsterdam Congress, firstly in relations between countries of
IFA expressed the wish that corporate comparable economic power whose in-

income should not be overtaxed and that ward and outward capital movements are

if so required the economic double more or less in balance, secondly in

taxation ofdividends should be mitigat- countries whose capital movements are

ed. structurally out of balance, for example
Since then the problem has become more developing countries, and thirdly in the
acute with the increase of intemational special case of a far reaching process of

capital investments, with the growing economic integration as in the European
interdependence of national economies EconomicCommunity.

BulletinVol. xxIv, December/dcembreno. I2, x970 553



INTERNATIONAL FISCAL ASSOCIATION (I.P.A.)

5. a) In relations between countries at com- special requirements for economic and

parable economic levels it is highly social progress and in particular not to

desirable that the solutions adopted frustrate the growth incentivemeasur-

eliminate all discrimination between es ofthesecountries.
domestic and foreign investors and c) In areas moving towards far reaching
nvestments. economic integraton it seems necessary,

b) In relations with developing countries it at least gradually, to adopt a har-
should be possible to modifr these monizedcommonsystemwhichwould
solutions so as to take account of their open up the nationalcapitalmarkets.

Resolution on the second subject of tle XXIVth Congress held in Brussels from
7tl to IIth September I970

Subject: The national and especially inter- a) a modelbilateralagreement be formu-
national tax problems arising from lated to provide the neutral tax treat-

the mergerofenterprises ment ofprofits arising from mergers
across frontiers; it is recommended

The following resolution applies to the that this problem be submitted to

fusion of two or more companies into one the fiscal committee of the OECD:

company where all but at least one of the b) the draft directive on a tax system for

companiesconcerned loses its legal independ- mergers proposed by the European
ance. Econonic Community be examined

with a view to its applicability to

I. Every national and intemational tax international areas outside the Euro-

system must be so-designed as to ensure pean EconomicCommunity;
that no tax advantage is conferred by c) pending the conclusionsofsatisfactory
mergers of companies either for the nternational arrangements, national
Revenueon one hand or for the company tax legislationshould provide machin-
concerned on the other hand or for the ery to allow international mergers to

shareholders. take effect consistent with safeguards
2. For mergers within a country, it follows necessary for the protectionofnational

that: revenue.

a) progress already made in the field of 4. A future Congress of the IFA should
income and profit taxes should be examine the possibilities of extending
extended toward reducing or even these principles to other operations lead-

exempting other types of taxes levied ng to reorganisation, for example
on mergers; mergers of partnerships, acquisition of

b) no tax exemption granted in connec- part of the operations of one company in

tion with mergers could be subject to exchange for shares of the acquiring
a time limit. company, exchangesofshares, creationof

3- For international mergers, it is proposed common subsidiaries, or other cases of a

that: partialconcentration.
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With the dose cooperationofa networkofexpertcorrespondents in eachof the Latin American coun-

tres, coordinatedby Bomchil, Pinheiro, Claro, Lavalle & Bado, the Internatonal Bureau of Fscal
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Books of the series Afrika-Studien
Economics .

edited bythe Ifo-lnstituteof Economic Research, Munich

Heinz-Gnter Geis

DIE GELD- UND BANKSYSTEMEDER STAATEN WESTAFRIKAS ,

(The Monetary and Banking Systems of the Countries of West Africa)
Afrika-Studien Nr. 20

428 Seiten, 50 Tabellen, 2 Schaubilder und 1 bersichtskarte.Steifband,
DM 54,-, US $ 13,50.

A study of the present state of the West African monetaryand banking systems
- including the operational channels, agricultural and co-operativecredits and
all other institutions with banking functions- their developmentsince World
War Il and their various problems.A comparative,critical analysis.Theauthoris
an assistant lecturer at the Institute for Banking and Credit Economy of the
Free Universityof Berlin.

Ernst-JosefPauw

DAS BANKWESEN IN OSTAFRIKA

(Money and Banking in East Africa) Afrika-Studien Nr. 35

2784 Seiten, 37 Tabellen im Text, 8 Tabellen im Anhang. Steifband, DM 44,-,
US $ 11,-,. ..

Presentation and analysis f the development, structure and functions of the
East African banking system (Kenya, Tanzania, Uganda); critical discussion of
recent banking policy. The author is a specialist in banking and financial affairs.
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African Studies -- Special Series Informationand Documentation

AFRIKA-VADEMECUM

Grunddatenzur Wirtschaftsstrukturund WirtschaftsentwicklungAfrlkas (Basic
data on the economic structure and development of Africa), bearbeitet von

F.H. Betz (prepared by F.H. Betz)
African Studies -- Special Series Information and Documentation (with
English and French headings).
163 Seiten, 81 Tabellen, 12 Schaubilder und 8 Karten. Flexibler Balacronband,
DM 16,--, US $4,--.

Clearly arranged summary of economic data on Africa which are not always
easily available emphasizing population structure, gross national product,
centres of production, industrialisation, transport and communication, export
trade, and development assistance. Focus on Africa's position in the world

economy. The compiler worked for the Bayerische Statistische Landesamt

(Bavarian Statistical Office), the former Statistische Reichsamt (Statistical Of-
fice of the German Reich) and in the statistical departmentof the former League
of Nationsat Geneva.

ENTWICKLUNGSBANKENUND -GESELLSCHAFTENIN AFRIKA

bearbeitet von H. Harlander/D. Mezger (DevelopmentBanks and Institutions in

Africa, prepared by H. Harlander/D.Mezger)
211 Seiten, flexiblerBalacronband,ca. DM 26,-, US $ 6,50.

Reference book covering approximately100 African developmentfinance insti-

tutions, arranged in order of countries, with concise information on functions,
capital, organisation, operating policies, investments etc. Hlldegard Harlander
is assistantto the Presidentat the Ifo Institute for Economic Research, Munich.
Dorothea Mezger is a member of the scientific staff of the African Studies Cen-
tre'ofthe Ifo Institutefor Economic Research, Munich.

Write for comprehensive Prospectus
WELTFORUMVERLAG,8 Mnchen 19, Hubertusstrasse22

Sole Distributor in the UK: C. Hurst & Co.,
13 James Street, Covent Garden, London W.C.2.
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Supplment A
1970

Convention
entre la Rpublique Fdrale d'Allemagne

e. ' et l'Empire de l'Iran en vue d'viter a double.

4

imposition en matire d'impts sur le revenu

et sur la fortune

! TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION
SUPPLEMENTt . AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE

Vol. XXIV, No 1, January/janvier1970

INTERNATIONALBUREAUOF FISCAL DOCUMENTATION

Muiderpoort - 124 Sarphatistraat- Amsterdam

j.-
TEXT

PS1DENT RPUBLIQUE pleins pouvoirs trouvs en bonne et due for-LE DE LA

FDRALE D'ALLEMAGNE me, sontconvenusdes dispositonssuivantes:
et

SA MAJEST LE CHAH-IN-CHAH DE Article er

L'IRAN
Dsireux de consolider les relations d'amiti (I) La prsente Convention s'applique aux

entre les deux pays ont dcid de conclure personnes qui sont des rsidents d'un Etat
une convention en vue d'viter Ia double contractant ou de chacun des deux Etats.
impositionen matire d'impts sur le revenu (2) La prsente Conventon ne s'applique
et sur la fortuneet ont design cet effet pour pas aux revenus de toute sorte provenant
leurs plnipotentiaires: d'une activit exerce en Iran qu est approu-
Le Prsident de la Rpublique Fdrale ve par la lgislation particulire iranienne
d'Allemagne: concernant les contrats en matirepetrohfre
MonsicurGeorg FerdinandDuckwitz, et de ses drivs; il en est de mme pour Ia
Secrtaired'Etat des Affaires trangres, fortune engage l'exercice d'une telle ac-

MonsieurWalterGrund, tivit.
Secrtaire d'Etat du Ministre fdral des
Finances, Article 2

Sa MajestleChah-In-Chahde l'Iran:
Gnral de corps d'arme Mozaffar Malek, (I) La prsente Conventon s'applique aux

Ambassadeurde l'Empired'Iran Bonn. mpts sur le revenu et sur la fortune perus
Lesquels,aprsavoirchangleursnandatsde pour le compte de chacun des Etats contrac-
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tants, de ses Lnder, de ses subdivisions (c) Les expressions un Etat contractant et

politiques,et de ses collectivits locales, quel l'autre Etat contractant dsignent, sui- Il

que soit le systmede perception. vant le contexte, la KpubliqueFdrale 1 Il
(2) Sont considrs comme impts sur le d'Allemgneou 1'Iran. 4;
revenu et sur la fortune les mpts perus sur (d) Le terme personne comprend les per-T I
le revenu total, sur la fortune totale, ou sur sonnes physiques, les socits et tous

t
des lments du revenu ou de la fortune, y autres groupementsde personnes. I
compris les mpts sur les gains provenant (e) Le terne socit dsigne toute personne

de l'alination de biens mobilers ou inmo- morale ou toute entit qui est consdre I
biliers, les mpts sur le montant des salaires comme une personne morale aux fins LI

tipays par les entreprises, ainsi que les impts d'mposition.
sur les plus-values. (f) Les expressions entreprised'uEtat con-

(3) Les impts actuels auxquels s'applique la tractant et entreprise de l'autre Etat .,.

Conventonsont notamment: contractant dsgnent respectivement
I. En ce qui concerne la RpubliqueFdra- une entreprise exploite par un rsident

le d'Allemagne: d'un Etat contractant et une entreprise

a) l'mpt sur le revenu des personnes phy- exploite par un rsident de l'autre Etat

siques (Einkommensteuer)ou des socits contractant.

(Krperschaftsteuer), (g) Le terme !ationauxdsigne
b) l'impt sur la fortune (Vermgensteuer), (aa) en ce qui concerne la RpubliqueEdr

c) la contribution des patentes (Gewerbe- rale d'Allemagne, tous les allemands au

steuer) sens de l'article II6, paragraphe I, de la

(ci-aprs denomms impt allemand); Loi Fondamentale pour la Rpulique
2. En ce qui concernel'Empirede l'Iran: Fdrale d'A]lemagne et toutes les per-

l'impt sur le revenu, y compris les mpts sonnes morales, socits de personnes et

additionnels (Mozou ghanoun maleiat bar associations constitues confrmment

daramad) la lgislation en vigueur dans la K-

(ci-aprsdenomms impt iranien). publiqueFdraled'Allemagne;
(4) La Convention s'appliquera aussi aux (bb) en ce qui conceme l'Iran toutes les per-

impts futurs de nature identique ou analo- sonnes physiques qui possdent la natio-

gue qui s'ajouteraent aux impts actuels ou nalit iranienne et toutes les personnes

qui les remplaceraent. morales,socts de personnes et assoca-

tions constitues conformment la

Article 3 lgislationen vigueuren Iran.

(hr L'expression autorit comptente d-

(I) Au sens de la prsente Convention, signe:
mons que le contexte n'exge une nterpr- (aa) en ce qui concerne la RpubliqueFd-

tation diffrente: rale d'Allemagnele MinistreFdral des

(a) Le terme Kpublique Fdrale d'Alle- Finances;
magne, dsigne le territoired'application (bb) en ce qui concerne l'Iran le Ministre des

de la Loi Fondamentalepour la Rpubli- Finarces.

que Fdrale d'Allemagne. (zt Pour l'application de la Convention par

(b) Le terme l'Iran dsigne le territoire de un Etat contractant, toute expression qui
l'Empirede l'Iran. n'estpasautrementdfiniedanscetteConven-
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tion a le sens qui lui est attribupar la lgisla- les autorits comptentes des Etats con-

tion dudit Etat rgissant les impts faisant tractants tranchent la question d'un com-

l'objet de la Convention, moins que le con- mun accord.
texte n'exige une interprtationdifrente. (3) Lorsque, selon la disposition du para-

graphe I, une personne autre qu'une person-
Article 4 ne physique est considre comme rsident

de chacun des Etats contractants, elle est

(I) Au sens de la prsente Convention, l'ex- rpute rsident de l'Etat contractant o se

pression rsident d'un Etat contractant trouve son sige de directioneffective.

dsigne toute personne qui, en vertu de la

lgislation dudit Etat, est assujettie l'mpt Article 5
dans cet Etat, en raison de son domicile, de sa

rsidence,de son sige de djrectionou de tout (I) Au sens de la prsente Convention, l'ex-
autre critre de nature analogue. presson tablssement stable dsigne une

(2) Lorsque, selon la disposition du para- installation fxe d'affaires o l'entreprise
graphe I, une personnephysique est consid- exerce tout ou partie de son activit.
re comme rsdent de chacun des Etats con- (2) L'expression tablissement stable com-

tractants, le cas est rsolu d'aprs les rgles prendnotamment:

suivantes: a) un sige de direction;
(a) Cette personne est considreconmer- b) une succursale;

sident de l'Etat contractanto elle dispose c) un tablissementde vente;
d'un foyer d'habitationpermanent. Lors- d) un bureau;
qu'elle dispose d'un foyer d'habitation e) une usine;
permanent dans chacun des Etats con- f) un atelier,
tractants, elle est considre comme r- g) une mine, une carrire ou tout autre lieu
sident de l'Etat contractant avec lequel d'extractionde ressourcesnaturelles;
ses liens personnels et conomiques sont h) un chantier de construction ou de mon-

les plus troits (centre des ntrtsvitaux); tage dont la duredpassesix mois.

(b) Si l'Etat contractant o cette personne a (3) On ne considre pas qu'il y a tablisse-
le centre de ses intrts vtaux ne peut pas ment stable si:

tre dtermin,ou qu'ellene dispose d'un a) il est fait usage d'installations aux seules

foyer d'habitationpermanent dans aucun fns de stockage, d'expositionou de livrai-
des Etats contractants, elle est considre son de marchandises appartenant l'en-
comme rsident de l'Etat contractant o treprise;
elle sjournede faonhabituelle; b) des marchandisesappartenant l'entrepri-

(c) Si cette personne sjourne de faonhabi- se sont entreposes aux seules fins de
tuelle dans chacun des Etats contractants stockage, d'exposition ou de livraison;
ou qu'elle ne sjourne de faon habituelle c) des marchandises appartenant l'entre-
dans aucun d'eux, elle est considre prise sont entreposes aux seules frns de
comme rsident de l'Etat contractant transformation par une autre entreprise;
dont elle possde la nationalit; d) une installation fxe d'affaires est utilise

(d) Si cette personne possde la nationalit aux seules fins d'acheter des marchandises
de chacun des Etats contractantsou qu'el- ou de runir des nformations pour l'en-
le ne possde la nationalitd'aucund'eux, treprise;
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e) une installation fxe d'affaires est utilise, L'expressionenglobe en tous cas les accessoi-

pour l'entreprise, aux seules fins de res, le cheptel mort ou vif des exploitations
publicit, de fourniture d'informations, agricoles et forestires, les droits auxquels
de recherches scientifiques ou d'activits s'appliquent les dispositions du droit priv
analogues qui ont un caractre prpara- concernant la proprit fncire, l'usufruit
toire ou auxiliaire. des biens inmobilerset les droits des rede-

(4) Une personne agissant dans un Etat con- vances variables ou fixes pour l'exploitation
tractant pour le compte d'une entreprise de ou la concession de l'exploitation de gise-
l'autre Etat contractant - autre qu'un agent mentsninraux,sources et autres richesses du

jouissant d'u statut ndpendant, vis au sol; les navires, bateaux et aronefs ne sont

paragraphe 5 - est considre comme pas considrscomme biens inmobiliers.
tablissement stable dans le premier Etat si (3) Les dispositions du paragraphe I s'appli-
elle dispose dans cet Etat de pouvoirs qu'elle quent aux revenus provenant de l'exploita-
y exerce habituellement lui permettant de tion directe, de la location ou de raffermage,
conclure des contrats au non de l'entreprise, ainsi que de toute autre forme d'exploitation

moins que l'activit de cette personne ne de biens inmobiliers.
soit limite l'achat de marchandises pour (4) Les dispositions des paragraphes x et 3

l'entreprise. s'appliquent galement aux revenus prove-

(5) Onne considrepas qu'unentreprised'un nant des biens inmobiliers d'une entreprise
Etat contractant a un tablissement stable ainsi qu'aux revenus des biens innobiliers
dans l'autre Etat contractant du seul fait servant l'exercice d'une profssion librale.

qu'elle y exerce son activit par l'entrenise
d'un courtier, d'un commissionnairegnral Artcle 7
ou de toute autre intermdiairejouissantd'u
statut ndpendant, condition que ces per- (I) Les bnfices d'une entreprise d'un Etat

sonnes agissent dans le cadre ordinairede leur contractant ne sont imposables que dans cet

activit. Etat, moins que l'entreprise n'exerce son

(6) Le fait qu'une socit qui est un rsident activit dans l'autre Etat contractantpar l'in-

d'un Etat contractant contrle ou est con- termdiaire d'un tablssement stable qui y

trle par une socit qui est un rsident de est situ. Si l'entreprise exerce son activit
l'autre Etat Contractant ou qui y exerce son d'une telle faon, les bnfices de l'entreprise
activt (que ce sot par l'ntermdaire d'un sont imposables dans l'autre Etat mas uni-
tablissement stable ou non) ne sufit pas, en quement dans la mesure o ils sont mputa-
lui-mme, faire de l'une quelconque de ces bles audit tablissementstable.
socits un tablissementstable de l'autre. (2) Lorsqu'une entreprise d'un Etat contrac-

tant exerce son activit dans l'autre Etat con-

Article 6 tractant par l'ntermdiaire d'un tablisse-
ment stable qui y est situ, ii est imput, dans

(1) Les revenus provenant de bens immob- chaque Etat contractant, cet tablissement
liers sont imposables dans l'Etat contractant stable les bnfices qu'il aurait pu raliser s'il
o ces biens sont situs. avait constitu une entreprise distincte et

(2) L'expression bens immobiliers est d- spare exerant des activits identiques ou

fnie conformment au droit de l'Etat con- analogues dans des conditions identiques ou

tractant o les biens considrs sont situs. analogues et traitant en toute indpendance
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avec l'entreprise dont il constitue un tablis- ment ou ndrectement la direction, au

sement stable. contrle ou au capital d'une entreprise
(3) Dans le calcul des bnfices d'un tablis- d'un Etat contractant et d'une entreprise
sement stable, sont admises en dduction les de l'autre Etat contractant,

dpenses exposes aux fns poursuivies par et que, dans l'un et l'autre cas, les deux entre-

cet tablissementstable, y compris les dpen- prises sont, dans leurs relations commerciales
ses de direction et les fras gnraux d'admi- ou financires, lies par des conditions accep-
nistration ainsi exposs, soit dans l'Etat o tes ou mposes, qui diffrent de celles qui
est situ cet tablissementstable, soit ailleurs. seraient conclues entre les entreprises ind-
(4) Auctn bnfice n'est imput un tablis- pendantes, les bnfices qu, sans ces condi-
sement stable du fait que cet tablissement tions, auraientt obtenuspar l'une des entre-

stable a simplement achet des marchandises prises mais n'ont pu l'tre en fait cause de
pour l'entreprise. ces conditions, peuvent tre nclus dans les
(5) Lorsque les bnfices conprennent des bnfices de cette entreprise et imposs en

lnents de revenu traits sparment dans consquence.
d'autres articles de la prsente Convention,
les dispositions de ces articles ne sont pas af- Article I o

fectes par les dispositions du prsent article.

(I) Les dividendes pays par une socit qu
Article 8 est un rsident d'un Etat contractant un

rsident de l'autre Etat contractant sont im-

(I) Les bnfices provenantde l'exploitation, posables dans cet autre Etat.
en trafic international, de navires ou d'aro- (2) Toutefois, ces dvidendes peuvent tre
nefs ne sont mposables que dans l'Etat con- imposs dans l'Etat contractantdont la soci-
tractanto le sige de la directioneffectivede t qui paie les dividendes est un rsident, et

l'entreprseest situ. selon la lgislation de cet Etat, mais l'impt
(2) Si le sige de la direction effective d'une ainsi tabli ne peut excder:

entreprise de navigation maritine est bord a) I 5 pour cent du montant brut des dividen-
d'un navire ou d'un bateau, ce sige est rpu- des si le bnficiairedes dividendesest une

t situ dans l'Etat contractanto se trouve le socit qui disposedirectementd'au moins

port d'attache de ce navire ou de ce bateau, 25 pour cent du capital assorti d'un droit
ou dfaut de port d'attache, dans l'Etat de vote de la socit qui paie les dividen-
contractantdont l'exploitantdu navire ou du des;
bateau est un rsident. b) 20 pour cent du montant brut des clivi-

dendes, dans tous les autres cas.

Artcle 9 (3) Par drogation au paragraphe 2, auss

longtemps que dans la Rpublique Fdrale

Lorsque d'Allemagne le taux de l'impt des socits

a) une entreprise d'un Etat contractant par- pour les bnficesdistribus reste infreur de
ticipe directement ou ndirectement la 20 points au moins au taux fix pour les bn-
direction, au Contrle ou au capital d'une fices non distribus, l'mpt mpos sur les

entreprise de l'autre Etat contractant, ou dividendes dans la Rpublique Fdrale
que d'Allenagne pourra s'lever 25 pour cent

b) les nmes personnes participent directe- du montantbrut des dividendes,si
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a) les dividendes proviennent d'une socit Artide
de capitaux (Kaptalgesellschaf)rsidente
de la RpubliqueFdraled'Allemagneet (I) Les intrts provenantd'un Etat contrac-

sont recueillis par une socit rsidente de tant et pays un rsident de l'autre Etat

l'Iran, et si contractant sont imposables dans cet autre

b) la socit rsidentede l'Iran dispose direc- Etat.

tement ou indirectement d'au moins 25 (2) Toutefois, ces intrts peuvent tre in-

pour cent du capital assorti d'un droit de poss dans l'Etat contractantd'o ils provien-
vote de la socit de capitaux (Kapitalge- nent, et selon la lgislation de cet Etat, mais

sellschaf)rsidentede laRpubliqueFd- l'impt ainsi tabli ne peut excder I5 pour
rale d'Allemagne. cent du montantbrut des intrts.

(4) Le terme dividendes employ dans (3) Les intrts provenant de la Rpublique
cette Convention dsigne les revenus prove- Fdrale d'Allemagneet reus par la Banque
nant d'actions, actions ou bons de jouissance, Markaze de l'Iran dans le cadre de sa fonc-

parts de mine, parts de fondateur ou autres tion publique sont exonrs de l'mpt alle-

parts bnficiaires l'exception des crances, mand. Les intrts provenant de l'Iran et

ainsi que les revenus d'autres parts sociales reus par la Deutsche Bundesbank ou par la
assimils aux revenus d'actions par la lgisla- Kreditanstalt fr Wiederaufbau, dans le
tion fiscale de l'Etat dont la socit distribu- cadre de leurs fonctions publiques, sont exo-

trice est un rsident. nrs de l'mpt iranien.

(5) Les dispositions des paragraphes i 3 ne (4) Le terme ntrts employ dans cette

s'appliquent pas lorsque le bnficiaire des Convention dsigne les revenus des fonds

dividendes, rsident d'un Etat contractant, a, publics, des oblgations d'emprunts, assorties
dans l'autre Etat contractant dont la socit ou non de garanties hypothcaires ou d'une

qui paie les dividendes est un rsident, un clause de participation aux bnfices, et des
tablissement stable auquel se rattache effc- crances de toute nature, ainsi que tous autres

tivement la participation gnratrice des produits assimils aux revenus de sommes

dividendes. Dans ce cas, les dispositions de prtes par la lgislation fiscale de l'Etat d'o
l'article 7 sont applicables. proviennentles revenus.

(6) Lorsqu'une socit qui est un rsident (5) Les dispositions des paragraphes I3ne
d'un Etat contractant tire des bnfices ou s'appliquent pas lorsque le bnficiaire des
des revenus de l'autre Etat contractant, cet intrts, rsdent d'un Etat contractant, a,

autre Etat ne peut percevoiraucun impt sur dans l'autre Etat contractant d'o provien-
les dividendespays par la socitaux person- nent les intrts, un tablissement stable au-

nes qui ne sont pas des rsidents de cet autre quel se rattache effectivement la crance g-
Etat, ni prlever aucun mpt, au titre de nratricedes intrts. Dans ce cas, les disposi-
l'impositiondes bnfices non distribus, sur tions de l'article7 sont applicables.
les bnfices non distribus de la socit, (6) Les intrts sont considrs comme pro-
mme si les dividendes pays ou les bnfices venant d'un Etat contractant lorsque le dbi-
non distribus consistent en tout ou en partie teur est cet Etat lui-mme, un Land, une

en bnfices ou revenus provenant de cet subdvision politique, une collectivit locale
autre Etat. ou un rsident de cet Etat. Toutefois,lorsque

le dbiteur des intrts, qu'il soit ou non

rsident d'un Etat contractant, a dans un
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Etat contractant un tablissementstable pour que, comnercial, agricole ou scientifique et

lequel l'empruntgnrateurdes intrts at pour des informatons ayant trait une ex-

contract et qui supporte la charge de ces in- prience acquise dans le domaine industriel,
trts, lesdits intrts sont rputsprovenirde technique, conmercial, agricole ou scienti-

l'Etat contractant o l'tablissement st:able fique.
est situ. (4) Les dispositions des paragraphes I et 2 ne

(7) Si, par suite de relations spciales existant s'appliquent pas lorsque le bnficaire des

entre le dbiteur et le crancier ou que l'un redevances, rsident d'un Etat contractant, a,

et l'autre entretiennent avec de tierces per- dans l'autre Etat contractant d'o provien-
sonnes, le montant des intrts pays, comp- nent les redevances, un tablissement stable

te tenu de la crance pour laquelle ils sont auquel se rattache effectivementle droit ou le

verss, excede celui dont seraient convenus le bien gnrateur des redevances. Dans ce cas,

dbiteur et le crancieren l'absence de pareil- les dispositions de l'article 7 sont applicables.
les relations, les dispositionsdu prsentartcle (5) Les redevances sont considrs conme

ne s'appliquent qu' ce dernier montant. En provenant d'un Etat contractant lorsque le

ce cas, la partie excdentaire des paiements dbiteurest cet Etat lui-mme,un Land,ne
reste imposable conformment la lgisla- subdivision politique, une collectivt locale

- tion de chaque Etat contractant et compte ou un rsident de cet Etat. Toutefois, lorsque
tenu des autres dispositions de la prsente le dbiteur des redevances, qu'il soit ou non

Convention. rsident d'un Etat contractant, a dans un

Etat contractant un tablissementstable pour

Article 12 lequel l'obligation gnratrice des redevan-
ces at contracteet qui supporte la charge

(I) Les redcvances provenant d'un Etat con- de ces redevances, lesdites redevances sont

tractant et payes un rsident de l'autre rputes provenir de l'Etat contractant o

Etat contractant sont imposables dans cet l'tablissementstableest situ.

autre Etat. (6) Si, par suite de relations spciales existant

(2) Toutefois, ces redevances peuvent tre entre le dbiteur et le crancierou que l'un et

imposes dans l'Etat contractant d'o elles l'autre entretiennent avec de tierces person-

proviennent, et selon la lgislation de cet nes, le montant des redevancespayes, comp-

Etat, mais l'imptains tabli ne peut excder te tenu de la prestationpour laquelleelles sont

Io pour cent du montant brut des redevan- verses, excde celui dont seraient convenus

ces. le dbiteur et le crancier en l'absence de

(3) Le terme redevancesemploy dans cet- pareilles relations, les dispositions du prsent
te Convention dsigne les rmunratons de artcle ne s'applquent qu' ce demer mon-

toute nature payes pour l'usage ou la con- tant. En ce cas, la partie excdentaire des
cession de l'usage d'un droit d'auteur sur une paienients reste imposable conformment
oeuvre lttrare, artistque ou scientifique, y la lgislaton de chaque Etat contractant et

compris les films cinmatographiques, d'un compte tenu des autres dispositions de la

brevet, d'une marque de fabriqueou de com- prsente Convention, toutefois, si les rede-

merce, d'un dessn ou d'un modle, d'un vances sont calcules sur la base du bnfice

plan, d'une formule ou d'un procd secrets, du dbiteur, la partie excdentaire tablie
ainsi que pour l'usage ou la concession de suivant les dispositions prcdentes est con-

l'usage d'un quipement industriel, techni- sidre comme provenantd'un tablssement
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stable du crancier dans l'Etat contractant d'une base fixe pour l'exercice de ses activi-
d'o les redevances proviennent, et dans ce ts. S'il dispose d'une telle base, les revenus

cas les dispositions de l'article 7 sont applica- sont mposables dans l'autre Etat mais uni-
bles. quement dans la mesure o ils sont imputa-

bles laditebase fxe.
Article 3 (2) L'expression professions librales, com-

prend en particulier les activits indpendan-
(I) Les gains provenant de l'alination des tes d'ordre scentifique, littraire, artistique,
biens immobiliers, tels qu'ils sont dfnis au ducatifou pdagogique,ainsi que les activi-

paragraphe 2 de l'article 6, sont imposables ts indpendantes des mdecins, avocats, in-
dans l'Etat contractant o ces biens sont si- gnieurs, architectes, dentistes et comptables.
tus.

(2) Les gains provenant de l'alnation de Article 15
biens mobiliers faisant partie de l'actif d'un
tablissement stable qu'une entreprise d'un (I) Sous rserve des dispositions des articles
Etat contractant a dans l'autre Etat contrac- I6, I8 et I9, les salaires, traitements et autres

tant, ou de biens mobiliers constitutifs d'une rmunrationssimilaires qu'un rsident d'un
base fixe dont dispose un rsident d'un Etat Etat contractant reoit au titre d'un emploi -

contractantdans l'autreEtat contractantpur salarine sont imposablesque dans cet Etat,
l'exercice d'une profession librale, y com- moins que l'emploi ne soit exerc dans l'au-
pris de tels gains provenant de l'alnation tre Etat contractant. Si l'emploi y est exerc,
globale de cet tablissement stable (seul ou les rmunrationsreues ce titre sont impo-
avec l'ensemble de l'entreprise) ou de cette sables dans cet autre Etat.
base fixe, sont mposables dans cet autre (2) Nonobstant les dspositions du paragra-
Etat. Toutefois, les gains provenant de l'al- phe I, les rmunrationsqu'un rsident d'un
nation des biens mobiliers viss au paragra- Etat contractant reoit au titre d'un emploi
phe 3 de l'article 23, ne sont imposables que salari exerc dans l'autreEtat contractant,ne

dans l'Etat contractant o les biens en ques- sont mposables que dans le premier Etat si:
tion eux-mmes sont inposablesen vertudu- a) le bnficiaire sjourne dans l'autre Etat
dit article. pendant une priode ou des priodes
(3) Les gains provenant de l'alination de n'excdantpas au total I83 jours au cours

tous biens autres que ceux qui sont mention- de l'anne fiscaleconsidre;et

ns aux paragraphes I et 2 ne sont imposables b) les rmunrationssont payes par u em-

que dans l'Etat contractant dont le cdant est ployeur ou au nom d'un employeur qui
un rsident. n'est pas rsident de l'autre Etat; et

c) la charge des rmunrationsn'est pas sup-
Article 14 porte par un tablissementstable ou une

base fixe que l'employeur a dans l'autre
(I) Les revenus qu'un rsident d'un Etat Etat.
contractant tire d'une profession librale ou (3) Nobobstant les dispositions prcdentes
d'autres actvits indpendantes de caractre du prsent article, les rmunrations au titre

analogue ne sont imposables que dans cet d'un emploi salari exerc bord d'un navire
Etat, moins que ce rsident ne dispose de ou d'un aronef en trafic international sont

faon habituelle dans l'autre Etat contractant mposables dans l'Etat contractanto le sige
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de la direction effective de l'entreprise est res de l'nipt de l'autre Etat dont le bn-
situ. ficiaire est rsident lorsqu'il possde la na-

tionalit du prenier Etat sans avoir en mme
Article 6 temps la nationalitde cet autre Etat.

(2) Les dispositions des articles I 5, I6 et I8

Les tantimes, jetons de prsence et autrcs s'appliquent aux rmulrations ou pensions
rtributions similaires qu'un rsident d'un verses au titre de services rendus dans le
Etat contractant reoit en sa qualit de men- cadre d'tne activit commerciale ou indus-
bre du conseil d'administrationou de surveil- trielle exerce par l'un des Etats contractants,
lance d'une socit qui est un rsident de par un Land ou une de ses subdivisions
l'autre Etat contractant sont imposables dans politiquesou collectivitslocales.
cet autre Etat. (3) Nonobstant les dispositions du para-

graphe 2, tombent sous l'application du pa-
Article 17 ragraphe I les rmunrations et pensions a]-

loues leur personnel par les organismes
Nonobstant les dispositions des articles I4 et dont les recettes et les dpenses sont nclues
I 5' les revenus que les professionnels du dans le budget gnral de l'Etat contractant

spectacle, tels les artistesde thtre,de cinma, auquel ils appartiennent,y compris, en ce qui
de la radio ou de la tlvisionet les musiciens, concerne la RpubliqueFdrale d'Allemag-
ainsi que les sportifs retirentde leurs activits ne, la Deutsche Bundesbank, la Deutsche
personnelles en cette qualit sont mposables Bundesbahnet la DeutscheBundespost.
dans l'Etat contractant o ces activits sont (4) Les indemnits attribues sous frme de
exerces. pensions, rentes viagres et autres prestations,

priodiques ou non, par un Etat contractant,
Article 1 8 par un Land ou par une personnemorale de

droit public de cet Etat en raison de donma-
Sous rserve des dispositionsdu paragraphe I ges subis du fait des hostilits ou de perscu-
de l'article 19, les pensions et autrcs rmun- tions politiques sont exonres de l'impt de
rations similaires, verses un rsident d'un l'autre Etat contractant.

Etat contractant au titre d'un emploi ant-

rieur, ne sont imposables que dans cet Etat. Article 20

Articles 19 (I) Les sommes qu'un tudiant ou un stagiai-
re qui est, ou qui tat auparavant, un rsi-

(I) Les salaires, traitements et autres rmu- dent d'un Etat contractant et qui sjourne
nrations similaires, ansi que les pensions de dans l'autre Etat contractant seule fin d'y
retraite, verss par un Etat contractant, par poursuivre ses tudes ou sa formation, reoit
un Land ou par une de ses subdivisions pour couvrir ses frais d'entreten, d'tudes
politiques ou collectivits locales, soit direc- ou de formationsont exonresde l'mpt de
tement, soit par prlvement sur des fonds cet autre Etat, condition qu'elles proven-
qu'ils ont constitus, une personnephysique nent de sources situes en dehors de cet autre

rsident de l'autre Etat au titre de services Etat.
rendus sont imposables dans le premier Etat. (2) Les tudiants qu sont, ou qu taient au-

Ces rmunrations et pensions sont exon- paravant, rsidents d'un Etat contractant et
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qui sjournent dans l'autre Etat contractant biliers faisant partie de l'actif d'un tablisse-
seule fn d'y poursuivre des tudes une ment stable d'une entreprise ou par des biens

universit ou autre institution d'enseigne- mobiliers constitutifs d'une base fixe servant

ment suprieur ou technique sont exonrs l'exercce d'une profession librale est in-

de l'impt de cet autre Etat pour les rnu- posable dans l'Etat contractant o est situ

nrations qu'ils y reoivent raison d'un em- l'tablissementstableou la base fixe.

ploi au but d'une formationpratique directe- (3) Les navires et les aronefs exploits en

ment lie leurs tudes, condition que la trafic international ainsi que les bens mobi-
dure dudit emploi ne dpasse pas I83 jours. liers affects leur exploitation ne sont m-

posables que dans l'Etat contractant o le
Artide 21 sige de la direction eective de l'entreprise

est situ.
Les rmunrations quelconques des profes- (4) Tous les autres lments de la fortune
seurs et autres membres du personnel enseig- d'un rsident d'un Etat contractant ne sont

nant, qui sont, ou qui taient auparavant, imposablesque dans cet Etat.

rsidents d'un Etat contractant et qui sjour-
nent dans l'autre Etat contractant pour y Article 24

enseignerou s'y livrer des recherchesscien-

tifiques, pendant une priode n'excdant pas (I) En ce qui concerne des rsidents de la
trois ans, dans une institution d'enseigne- RpubliqueFdrale d'Allemagne, la double
ment ou de recherche scientifique qui ne imposition est vite de la manire suivante:

poursuit pas de buts lucratifs sont exonres a) Les revenus provenant de l'Iran - l'ex-
de l'mpt de cet autre Etat, s les rmunra- cluson des revenus viss aux alnas bd
tions sont payes par le prenier Etat ou par - et les lments de la fortune situs dans
une nstitution qui est subventionne d'au l'Iran, qui sont imposables dans cet Etat
moins de 50 pour cent de ses dpenses an- en vertu des articles prcdents, sont exo-

nuelles par ce premier Etat et qui ne poursuit nrs de l'mpt allemand. Cette rgle ne

pas de buts lucatifs. linte pas le droit de la RpubliqueFd-
rale d'Allemagnede tenir compte, lors de

Article 22 la dtermination du taux de ses mpts,
des revenus et des lments de la fortune

Les lments du revenu d'un rsdent d'un ans exonrs. Dans le cas des divdendes
Etat contractantqui ne sont pas expressment la premire phrase s'applique seulement,
mentionns dans les articles prcdents de la lorsque les dividendes sont pays par une

prsente Conventionne sont imposables que socit par actions rsidente de l'Irans
dans cet Etat. une socit de capitaux (Kapitalgesell-

schaft) rsidentede la R.publiqueFdra-
Article 23 le d'Allemagne, qui dispose directement

d'au moins 25 pour cent du capital assorti

(1) La fortune constitue par des biens im- d'un droit de vote de la premire socit.

mobRiers, tels qu'ls sont dfns au paragra- Les actions ou parts de la socit rsdente

phe 2 de l'article 6, est imposable dans l'Etat de l'Iran sont, aux mmes conditions,
contractanto ces biens sont situs. exonres de l'mpt sur la fortune peru

(2) La fortune constitue par des biens mo- dans la RpubliqueFdraled'Allemagne.
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b) Est imput sur l'npt allenaand affrent vente de bens ou marchandises, de loca-
aux revenus suivants qui proviennent dc tion ou d'affermage, de prestations de ser-

l'Iran l'impt iranien peru conform- vices ou d'oprations bancaires ou d'assu-
ment aux dispositions des articles prc- rance, ou d'intrtsou de dividendes pro-
dents stir venasts de l'iran, pourvu que - dans le cas

aa) les dividendes non mentionns l'alina de dividendes distrbus par une ou plu-
a; sieurs socits rsidentes de l'Iran dont

bb) les intrts; plus que 25 pour cent du capital sont

cc) les redevances; dtenus par la premiresocit - les reve-

dd) les rmunrations et pensions viscs au nus de la deuxime socit proviennent
paragraphe I de l'article I9 qui, selon exclusivement ou presque exclusivement
cette disposition, ne sont pas exonres des activitsnumeresci-dessus.
de l'impt allemand. Dans ce cas, l'mpt iranien sur les divi-

Le montant mputable ne peut pas excdcr dendes est imput sur l'impt allemand,
la parte de l'impt allemand, calcul selon les dispositionsde l'alina b.
avant l'imputation, qui correspond aux (2) En ce qui concerne les rsidents de l'Iran,
revenusprovenantde l'Iran. la double irpositionest vite de la manire

c) Toutefois, si les dividendes ou les rede- suivante:

vances mentionns alina b sont exon- L'mpt peru dans la Rpublique Fdrale
rs de l'impt iranien, ou inposs cn d'Allemagneconformnentaux dispositions
Iran un taux rduit, en vertu de mesures de cette Convention sur les revenus prove-

spciales prvues par les los iraniennes en nant de la RpubliqueFdraled'Allemagne,
vue d'encourager le dveloppement de y compris les rmunrations et pensions vi-

l'conomie iranienne, il scra input sur ses au paragraphe I de l'article I9 qui, selon

l'mptallemandsur ccs dividendesou ces cette disposition, ne sont pas exonres de
redevances l'impt iranien qui serait pay- l'mpt iranien, est imput sur l'impt ira-
able en l'absence de ces mesures spciales, nien affrent ces mmes revenus. Le mon-

prcision faite que le montant ains ina- tant mputable ne peut pas excder la partie
putable ne peut pas excder le montant de l'mpt iranien, calcul avant l'mputa-
qui peut tre prlev comme mpt ra- tion, qui correspond aux revenus provenant
nien selon les dispositions de l'alina b du de la RpubliqueFdraled'Allemagne.
paragraphe 2 de l'article IO ou du para-

graphe 2 de l'article I2, respectivement. Article 25
Les autorits comptentes des Etat con-

tractants s'entendent selon l'article 26 (I) Les nationaux d'un Etat contractant ne

pour constater quelles sont les dispositions sont soumis dans l'autre Etat contractant

de la loi iranienne prvoyant les mesures aucune imposition ou obligation y relative,
spciales au sens de la disposition prc- qui est autre ou plus lourde que celle a la-

dente. quelle sont ou pourront tre assujettis les

d) Les dispositions de l'alina a ne s'appli- nationaux de cet autre Etat se trouvant dans

quent pas aux dividendes distribus par la mmesituation.
une socit, si les revenus de ladte socit (2) L'mposition d'un tablissement stable
ne sont pas tirs exclusivementou presque qu'uneentreprised'un Etat contractanta dans
exclusivement de la production ou de la l'autre Etat contractant n'est pas tablie dans
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cet autre Etat d'une faon moins favorable (3) Les autorits comptentes des Etats con-

que l'imposition des entreprises de cet autre tractants s'efforcent, par voie d'accord amia-
Etat qui exercent la mmeactivit. ble, de rsoudre les difficults ou de dssiper
Cette disposition ne peut tre interprte les doutes auxquels peuvent donner lieu
comme obligeant un Etat contractant ac- l'interprtation ou l'application de la Con-
corder aux rsidents de l'autre Etat contrac- vention. Elles peuvent aussi se concerter en

tant les dductions personnelles, abattemen:s vue d'viter la double impositiondans les cas

et rductions d'mpt en fonctionde la situa- non prvuspar la Convention.
tion ou des charges de famille qu'il accorde (4) Les autorits comptentes des Etats con-

a ses propres rsidents. tractants peuvent communiquerdirectement
(3) Les entreprises d'un Etat contractant, entre elles en vue de parvenr un accord
dont le capital est en totalit ou en partie, di- comme il est indiqu aux paragraphesprc-
rectement ou ndirectement, dtenu ou con- dents.
trl par un ou plusieurs rsidents de l'autre
Etat contractant, ne sont sounises dans le Article 27

premier Etat contractant aucune imposition
ou obligationy relative, qui est autre ou plus (I) Les autorits comptentes des Etats con-

lourde que celle laquelle sont ou pourront tractants changeront les renseignementsn-
tre assujetties les autres entreprises de nme cessares pour appliquer les dispositions de la
nature de ce premierEtat. prsente Convention. Tout renseignement
(4) Le terme inposition dsigne dans le ainsi chang sera tenu secret et ne pourra
prsent article les impts de toute nature ou tre communiququ'aux personnesou auto-

dnomination. rits charges de l'tablissement ou du re-

couvrement des mpts viss par la prsente
Article 26 Convention.

(2) Les dispositons du paragraphe I ne peu-
(I) Lorsqu'un rsident d'un Etat contractant vent en aucun cas tre nterprtes comme

estime que les mesures prises par un Etat con- imposant l'un des Etats contractants l'obli-
tractant ou par chacun des deux Etats en- gation:
tranent ou entraneront pour lui une mpo- a) de prendre des dispositionsadministratives
sition non confrme la prsente Conven- drogeant sa propre lgislation ou sa

tion, il peut, ndpendamment des recours pratique adninistrativeou celle de l'au-
prvus par la lgislation nationale de ces tre Etat contractant;

Etats, soumettre son cas l'autorit com- b) de fournir des renseignements qui ne

ptente de l'Etat contractant dont il est r- pourraient tre obtenus sur la base de sa

sident. propre lgislation ou dans le cadre de sa

(2) Cette autorit comptente s'effrcera, si pratique adninistrative normale ou de
la rclamation lui parat fonde et si elle celles de l'autre.Etatcontractant;
n'est pas elle-mme en mesure d'apporter c) de transmettre des renseignements qui
une solution satisfaisante, de rgler la ques- rvleraient un secret commercial, n-
tion par voie d'accord amiable avec l'autori- dustriel, professionnel ou un procd
t comptentede l'autre Etat contractant, en commercial ou des renseignements dont
vue d'viter une imposition non conforme la communicationserait contrare l'ordre

la Convention. public.
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Article 28 Article 31

Les dispositionsde la prsente Conventionne (I) Cette Conventionrestera en vigueurpen-
portent pas atteinte aux privilges fiscaux dant une dure indtermine.
dont bnficient les fonctionnaires diplona- (2) A partir du Ier janvier de la cinquime
tiques ou consulaires en vertu soit de rgles anne suivant celle de sa ratification, chacun
gnrales du droit des gens, soit des disposi- des Etats contractantspourra notifier l'autre
tions d'accordsparticuliers. Etat dans le courant des six premiers mois

d'une anne civile, par crit et par voie di-
Article 29 plonatique, son intention d'y mettre fin.

Dans ce cas, la Convention cessera de s'ap-
Cette Convention s'appliquera galement au pliquer aux mptsperus
Land Berlin, sauf dclaration contraire faite I. en RpubliqueFdraled'Allemagne:
par le Gouvernement de la Rpublique F- pour l'anne d'imposition qui comnence

drale d'Aemagne au Gouvernenient de le Ier janver de l'anne suivant celle de la
l'Empire de l'Iran dans les trois mois qui notification;
suivent l'entre en vigueur de la prsente 2. en Iran

Convention. pour l'anne d'mposition qui commence

le I er janver de l'anne suivant celle de la
Article 30 notification ou, si l'anne d'impositionne

conmence pas au Ier janvier, pour l'an-
(I5 Cette Convention sera ratife et les in- ne d'impositionqu suit ce Ier janvier.
struments de la ratification seront changs
le plus tt possible Teleran.* En foi de quoi les plnipotentiaires des deux
(2) La Convention entrera en vigueur un Etats ont sign la prsente Convention et y

mois aprs la date de l'change des n- ont apposleurssceaux.

struments de ratification et elle s'appli- Fait Bonn le 20 dcembre I968 en six exem-

quera pour la prenire fois aux nipts plaires dont deux en langue allemande, deux
perus en langue persane et deux en langue fran-

a) en RpubliqueFdraled'Allemagne aise, chacun des six textes fisant foi. En cas

pour l'anne d'imposition qui comnence de divergences dans l'interprtation du texte

le Ier janvier de l'anne suivant celle de allemand et du texte persan, le texte franais
son entre en vigueur; prvaudra.

b) en Iran:

pour l'anne d'mposition qui conmence Pour la Kpublique Fdrale d'Allemagne:
le Ier janvier de l'anne suivant celle de G. F. Duckwtz
son entre en vigueur, ou, sil'anned'im- Grund
position ne conmence pas au I er janvier,
pour l'anne d'inposition qui suit ce ier Pour l'Empirede l'Iran:

janvier. M. Malek

* 30 novembre I969.
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Suppement B
1970

Convention between the Governmentof Ceylon
and the Governmentof Japan for the Avoidance
of Double Taxation and the Prevention of Fiscal

Evasion with respect to Taxes on Income

TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION
SUPPLEMENT

AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE

Vol. XXIV, No 3, March/mars 1970

INTEILNATIONALBUtLEAU OF FISCAL DOCUMENTATION

Muiderpoort - I24 Sarphatistraat - Amsterdam

TEXT

The Government of Ceylon and the Article IIH

GovernmentofJapan,
Desirng to conclude a Convention for the (I) In the present Convention, unless the
avoidanceofdoubletaxationand the preven- contextotherwiserequires:
tion offiscal evasionwith respect to taxes on (a) the term Japan when used in a geo-

ncome, graphical sense means all the territory in

Haveagreed as follows: which the laws relating to Japanese tax

are enforced;
Article I (b) the terms one of the terrtories and

the other territory mean Japan or

(I) The taxes which are the subject of the Ceylon, as the context requires;
presentConventionare: (c) the term Contracting State means

(a) in Japan: Japan or Ceylon, as the context requires;
tle ncome tax and the corporation tax (d) the term tax means Japanese tax or

(hereinafterreferredto as Japanesetax); Ceylon tax, as the contextrequires;
(b) in Ceylon: (e) the term person includes any body of

the income tax persons, corporateor not corporate;
(hereinafter refered to as Ceylontax). (f) the term company means any body

(2) The present Convention shall also apply corporateand any entty whch s treated
to any other taxes of a substantially similar as a body corporate for tax purposes;
character to those rferred to in the preced- (g) the terms resident ofJapan and resi-

ing paragraph imposed in Japan or Ceylon dent of Ceylon mean respectively any

subsequently to the date of signature of the person who is resident in Japan for the
presentConvention. purposes ofJapanese tax and not resident
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in Ceylonfor.the purposesofCeylon tax, exploitation, and a construction or as-

and any person who is resident in Ceylon semblyproject or. the like the duration of
for the purposes of Ceylon tax and not which exceeds I83 days; it does not in-
resident in Japan for the purposes of clude an agency unless the agent has, and
Japanese tax. A companyshall be regard- habitually exercises, a general authority ,

ed as resident in Japan ifit has its head or to negotiate and conclude contracts on

main office in Japan and is not managed behalfof the enterprise or hasa stock of
and controlled in Ceylon and is not

-

merchandise from whicl he regularly
incorporated under the laws of Ceylon; tills orders on its behalf
a company shall be regarded as resident In this connection-
in Ceylon if either it is incorporated (aa) an enterprise of one of the territories
under the laws of Ceylon or its business shall not be deemed to have a perma-
is managed and controlled in Ceylon, nent establishnentin the other territory
and in either case it does not have its head merely because it carries on business
or main office in Japan; - dealings in that other trritory through

(h) the terms Japanese enterprise and a bona fide broker, general commission
Ceylon enterprise mean respectively agent or any other agent ola genuinely
an industrial or commercialenterprise or independent status, where such persons
undertaking carried on by a resident of are acting in the ordinary course of
Japan and an industrial or commercial their businessas such;
enterprise or undertakingcarried on by a (bb) the fact that an enterprise ofone of the
resident of Ceylon; and the terms territories maintains in the other
enterprise ofone of the territories and territory a fixed place of business or

enterprseofthe other territorymean a any agent exclusively for the purchase
Japanese enterprise or a Ceylon enter- ofgoods or merchandiseshallnot ofit-
prise, as the context requires; selfconstitute that fixed place of busi-

(i) the term industrialof commercial ness or thatagenta permanent establish-
profits includesprofits from t:he business ment oftheenterprise;
of agriculture, fishing, nining, banking, (cc) the fact that a cmpany which is a

insurance, dealing in investments, and resident of one of the territories has a

profits from rents or royalties in respect subsidary company which is a residnt
of cinematograph films, but does not of the other territory or which carries
include ncome in the form ofdividends, on a trade or busness i that other
interest, rents, royalties (other than rents territory(whether throughapermanent
or royalties in respect of cinematograph establishmentor otherwise) shall nt of
flms), management charges, or remu- itself constitute that subsidiary com-

neration for personalservices; pany a permanent establishment of its
(j) the term permanent establishment parentcompany.

when used with respect to an enterprise (k) the term.competentauthorities means

of one of the territories means a branch, in the case of Japan the 'Minister of
management, factory or other fixed Finance.or his authorised representati-
place of business, an agricultural or ves; and in the case of Ceylon the
farming estate, a mine, quarry or any CommissionerofIrlandRevenue.
other place ofnaturalresources subject to (2) In the applicationofthe'provisionsofthe
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present Convention in one of the territories of Ceylon at the date of signature of the
any term not otherwise defined in the pre- present Convention.
sent Convention shall, unless the context (3) No portion of any profits arising to an

otherwise requires, have the meaning which enterprise of one of the territories shall be
it has under the laws in force in that territory attributed to a permanent establishment

relating to the taxes which are the subject of situated in the other territory by reason of
the presentConvention. the mere purchase of goods or merchandise

wthin that other territory by the enterprise.
Article III

Article IV

(I) The industrial or commercial profits of
an enterprise of one of the territories shall Where
not be subject to tax in the other territory (a) an enterprise of one of the territories
unless the enterprise carries on a trade or participates directly or ndrectly in the
business in that other territory through a management, control or capital of an

permanent establishment situated therein. If enterpriseoftheother territory,or

t carries on a trade or business in that other (b) the same persons participate directly or

territory through a permanent establishment indirectly in the management,control or

situated therein, tax may be imposed on capital of an enterprise of one of the
those profits in that other territory but only territories and an enterprise of the other
on so much of them as is attributable to that territory,
permanent establisrnent; provided that and in either case, conditions are made or

nothing in this paragraph shall affect the mposedbetween the two enterprises, in their
ascertannent of profits from the business of commercial or fnancial relations, which
insurance in accordance wth the provisions differ from those which would be made
of the law ofCeylon at the date ofsignature between independent enterprises, then any
ofthepresentConvention. profits which would but for those conditions
(z) Where an enterprise of one of the have accrued to one ofthe enterprises but by
territories carries on a trade or business n reason of those conditions have not so

the other territory through a permanent accrued may be included in the profits of
establishment situated therein, there shall be that enterpriseand taxed accordingly.
attributed to that permanent establishment
the ndustrial or commercial profits which it Article V

might be expected to derive iin that other
territory ifit were an independententerprise (I) When a resident of Japan, operating
engaged in the same or similar activities ships or aircraft, derives profits from Ceylon
under the same or sinilar conditions and tlrough such operations carried on in Cey-
dealing at arm's length with the enterpriseof lon, such profits may be subject to tax in
which it is a permanent establishment; Japan as well as in Ceylon; but the tax so

provided that nothing in this paragraphshall chargeable in Ceylon shall be reduced by an

affect the computationof the profits derived amountequal to 50 per cent thereof.
by a Japanese enterprise from the production (2) When a resident of Ceylon, operating
oftea or other agriculturalproduct in Ceylon ships or aircraft, derives profits from Japan
in accordance with the provsionsof the law through such operations carried on in Japan,
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such profits may be subject to tax in Ceylon and th dividends are att:ributable to that
as well as in Japan; but the tax so chargeable permanent establishment; in such event the
in Japan shall be reducedby an amount equal provisions ofArticle III of the present Con-
to 5o per cent thereof. ventionshall be applicable.

(5) Where a companywlich is a resident of
Article VI one of the territories derives profits or in-

come from sourceswithin the other territory,
(I) Dividendspaid by a company resident in there shall not be imposed in that other

Ceylon to a company resident in Japan shall territory any form of taxation on dividends
be exempt from all Ceylon tax other than the paid by the company to persons not resident
Ceylon income tax on the company which in that other territory, or any tax in the

pays the dividends and other than the nature of an undistributed profits tax on

additional tax referred to in sub-section (4) of undistributed profits of the company,
section 26 ofthe Ceylon Inland R.evenueAct whether or not those dividends or un-

on companies whose shares are not movable distributed profits represent, in whole or in

property situated in Ceylon for the purposes part, profitsor incomeso derived.
ofthe law ofCeylon relating to Estate Duty;
but the rate of this last-mentionedadditional Artide VII

tax shallnot, in the case ofcompaniesresident
in Japan, exceed 6 per cent. (I) Interest received by any banking institu-

(2) The rate of Japanese tax on dividends tion which is a resident ofone of the territo-
which are paid by a company resident in ries shall be exempt from tax in the other

Japan to a company resident in Ceylon shall territory.
not exceed 20 percent. (2) Interest receivable on bonds, debentures,
(3) The amount of tax which a company deposts or loans may be subject to tax in the
resident in Ceylon is authorizedto deduct by territory in which the debtor resides, provid-
virtue of sub-section (I) of section 27 of the ed that profits and ncome derived by the

Ceylon Inland Revenue Act from any Government of Japan, either directly or

dividends paid shall be refunded to a com- through any agency of that Government,or

pany resident inJapan in the case where such by any such body of persons or company
dividends are paid by a company referred to resident in Japan as may be approved by the
in sub-section (I) ofsection6 of the said Act GovernmentofCeylon from aid granted in
and such dividendsare paid out ofthe taxable money, goods or services or any other form
income of that company of any of the five by the GovernmentofJapan or that body or

years immediately subsequent to the period company to the GovernmentofCeylonshall
for which profits are exempted under sub- be exempt from Ceylon tax.

section (2) ofsection6 ofthesaid Act, provid- (3) The provisions of this Article shall not

ed that not less than Io per cent ofthe shares apply where a resident ofone of the territo-
of the company which pays the dividends ries has a permanent establishment in the
are held by one or more residents of Japan. other territory, and such items of income as

(4) The provisions of paragraphs (I), (2) and are dealtwithin this Articleare attributableto

(3) of this Article shall not apply where a that permanent establishment; in such event

resident of one of the territories has a per- the provisions of Article III of the present
manent establishment in the other territory, Conventionshall be applicable.
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ArticleVIII from the sale, transfer or exchange ofstocks,
shares, bonds and debentures.

(I) Any royalty or other amount which is (3) The provsions of paragraph (I) of this

payable as considerationfor the use of, or for Article shall not apply where a resident of

the right to use, any copyright or cinema- one of the territories has a permanent

tograph films and which is derived from establishment in the other territory and such
sources within one of the territories by a gains are attributable to that permanent
resident of the other territoryshall be exempt establishment;in such event the provisionsof

from tax in that frst-mentionedterritory. Article III ofthe present Conventionshall be

(2) Any royalty or other amount which is applicable.
payable as considerationfor the use of, or for
the right to use, any patents, designs or Article X

models, plans, secret processes or formulae, /

trade marks and other like property and (I) Remuneration,includingpensions,paidby
rghts, and which is derived from sources the Government(ncludingany localgovern-

within one of the territories by a resident of ment) ofJapan, or paid out of funds created
the other territory may be subject to tax by such Govemment or to which such
in the first-mentioned territory, but the tax Government contributes, to any individual
so chargeable shall be reduced by an amount for services rendered shall be exempt from

equal to 50 per cent thereof There shall be tax in Ceylon, ifthe individual is not resident
treated as royalties all rents and similar in Ceylon or (where the remuneration is not

payments received as consideration for the a pension) is resident in Ceylon solely for the
use of, or for the rght to use, ndustrial, purposesofrendering those services.

commercialor scientificequipment. (2) Remuneration, including pensions, paid
(3) The provisions of this Article shall not by the Government (including any local

apply where a resident ofone of the territo- government) ofCeylon,or paid out offunds
ries has a permanent establishment in the created by such Government or to which
other territory, and such itens of income as such Government contributes, to any in-

are dealt with in this Article are attributable dividual for services renderedshall be exempt
to thatpermanentestablishment;insuchevent from tax in Japan, unless the individual is a

the provisions of Article III of the present national ofJapan or is admitted to Japan for
Conventionshall be applicable. permanentresidencetheren.

(3) The provisions of this Article shall not

Article IX apply to payments in respect of services in

connectionwith any trade or business carried

(I) Except on gains derived from the sale, on for purposesofprofit.
transferor exchangeofimmovableproperty,
a resident of one of th territories shall be Artide XI

exempt in the other territory from any tax

on gains from the sale, t:ransfer or exchange (I) Profits or remunerationfrom professional
ofcapitalassets (ncluding the sale, transferor services (including services as a director) or

exchangeofpatentrights). an employment,earnedby an individualwho

(2) The provisions of paragraph (I) of this is a residentofoneof the territories,may also
Article shall not apply to the gains derived be taxed in the other territory, but only f
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the activities are performed n that other territory in respect ofpast employmentshall
territory. be exempt from tax in the first-mentioned
(2) An individual who is a resident ofJapan territory.
shall be exempt from Ceylon tax on profits
or remuneration in respect of personal (in- Article XIII

cluding professional services performed
within Ceylon in any year of assessment, if A professor or teacher from one of the
(a) he is present within Ceylon for a period territories, who visits the other territory at

or periods not exceeding in the aggregate the invitation for a periodnot exceeding two

I83 days during that year, and years of a recognised uriversity, college,
(b) the services are performed for or on school or other educational institution in the

behalfofaresidentofJapan,and other territory for the purposesofteachingor

(c) the profits or remunerationare subject to engaging in research at such educational in-
Japanese tax. stitution, shall not be subject to tax for a

(3) An individualwho is a residentofCeylon period not exceeding two years in that other
shall be exempt from Japanese tax on profits territory in respect ofremneration for such
or remuneration in respect of personal (in- teachingor research.
cluding professional) services performed
within Japanin any taxableyear, if ArtideXIV

(a) he is present within Japan for a period or

periods not exceeding in the aggregate (I) An individual from one ofthe territories
I83 days during that year, and who is temporarily present in the other

(b) the services are performed for or on territorysolely
behalfofaresidentofCeylon, and (a) as a student at a recognised university,

(c) the profits or remuneration are subject college or school in that other territory,
to Ceylon tax. (b) as a business apprentice,or

(4) Where an individual permanently or (C) as the recipient of a grant, allowance or

predoninantlyperforms services in ships or award for the primary purpose of study
aircraft perated by an enterprise of ore of or research from a religious, charitable,
the territories such services shall be deemed scientfic or educational organisation
to be performedin that territory. shall be exempt from tax in that other
(5) The provisions of paragraphs (2) and (3) territory in respect of
ofthis Article shall not apply to the profits or (i) remittances from abroad for the pur-
remuneration of public entertainers such as poses of his maintenance, education,
theatre, motion picture, radio or television study, researchor training;
artistes, musicians and professional athletes. (ii) tle grant, allowanceor award; and

(iii) remuneration for personal services in
Artide XII that other territory not exceeding the

sum of360,000Yen or its equivalentsum

Any pension and other similar remuneration in Ceylon currency, during any year of
(other than those to which Article X of the assessment or taxable year, as the case

prsent Convention applies), derved from maybe.
sources within one of the territories by an (2) An ndividual from one of the territories
individual who is a resident of the other who is temporarily present in the other
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territory for a periodnot exceedingone year, section 26 and sub-section(I) ofsecton 27 of
as an employeeof, or under contractwith, an the Ceylon Inland Revenue Act shall be

enterprise of the former territory or an treated as tax payable by such a resident of

organisation referred to in sub-paragraph (c) Japan in respect ofsuchdividends.
of paragraph (I) of this Article solely to (b) For the purposes of credit referred to in

acquire technical, professional or business sub-paragraph(a) oftlisparagraph,
experience ftom a person other than such (i) there shall be deemed to bave been paid
enterprse or organisation, shall not be by a company resident in Japan, in

subject to tax in that other territoryin respect respect of dividends received by that
of remuneration for such period for his company from a company resident in

services directly related to the acquisition of Ceylon, as is referred to in sub-section
such experience unless the amount thereof (I) of section 6 of the Ceylon Inland
exceeds I,ooo,ooo Yen or its equivalent in R.evenue Act and not less than lo per

Ceyloncurrency. cent of the shares of which are held by
(3) An ndividual from one of the territories one or more residents of Japan, the
temporarily present in the other territory amount of Ceylon tax that would be
under arrangementswith the Governmentof payable if the provisions of sub-section
that other territory or any agency or in- (3) of section 6 of the said Act dd not

strumentality thereof solely for the purpose apply;
of training, research or study shall not be (ii) there shall be deemed not to have been

subject to tax in that other territory in respect refunded in respect of dividends to

of remunerationreceivedon account ofsuch which the provisions of paragraph (3) of

training, researchor study. Article VI of the present Convention

apply, the amount ofCeylon tax refund-
Artide XV ed under the said provsions of the

presentConvention;
(I) The laws in force in either of the territo- provided that amount of the Ceylon tax

ries shall continue to govern the taxation of deemed to have been paid or deemednot

income in the respective territories except to have been refunded shall not exceed
where express provisions to the contrary are the amount of Japanese tax payable in
made in the presentConvention. respectofsuchdividendsby the company

(2) (a) Subject to the provisionsofthe law of resident in Japan less the amount of the

Japan regarding the allowances as a credit Ceylon tax payable.
against Japanese tax of tax payable in any (c) For the purposes of credit referred to in

country other than Japan, Ceylon tax pay- sub-paragraph (a) of this paragraph, in addi-
able under the law ofCeylon and in accord- tion to the reduced amount of Ceylon tax

ance wth the provisions of the present payable on royalties under the provisions of
Convention, whether directly or by deduc- paragraph (2) of Article ViII of the present
tion, in respect of income derived from Convention, there shall be deemed to have
Ceylon shall be allowed as a credit against been paid by a resident ofJapan in respect of

Japanese tax. Where a resident of Japan such royalties 25 per cent of the anount of
receives divdends paid by a company Ceylon tax that would be payable if the said
resident in Ceylon, Ceylon tax deductible provisions did not apply; provided that the
under the provsions of sub-section (4) of amount ofCeylon tax deemed to have been
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paid shall not exceed the amount ofJapanese Artide XVII
tax payable by such a resident of Japan on

such royalties less tle reduced amount of (I) The provisions of the present Conven-

Ceylon tax payable under the provisions of tion shall not be construed to deny or affect
paragraph (2) of Article ViII of thepresent in any manner the right of diplomatic and
Convention. consular officers to other or additional
(d) In the application of the provisions of exemptions now enjoyed or which may

sub-paragraph (b) of this paragraph, the hereafterbe granted to such officers.
amountofCeylon tax that is deemed to have (2) The nationals of one of the territories
been paid shall not exceed the amountwhich shallnot be subjected in the ot:her territory to

wouldbe determinedas ifanyamendmentto any taxation or any requirement connected
the Ceylon Inland Revenue Act subsequent therewith which is other, higher or more

to the date of signature of the present Con- burdensomethan the taxation and connected
ventiondidnot apply. requirements to which the nationals of that
(3) Subject to the provisions of the Ceylon other territoryare or may be subjected.
Inland Kevenue Act, Japanese tax payable, (3) In this Article the term nationals
whether directly or by deduction, by a means:

person resident in Ceylon in respect of n- (a) all individuals possessing the nationality
come from sources within Japan shall be ofoneofthe territories;
allowed as a credit against any Ceylon tx (b) all other persons deriving their status as

payable in respect ofthat income. such from the law in force in one of the
territories.

Artide XVI (4) The enterprises of one of the territories
shall not be subjected in the other territory,

The competent authorities shall exchange in respect of profits attributable to their
such information (being information which permanent establishments in that other
iS at their disposal under their respective territory, to any taxation which is other,
taxation laws in tle normal course of ad- higher or more burdensome than the taxa-

ministration) as is necessary for carrying out tion to which the enterprises of that other
the provisions of the present Convention or territory are or may be subjected in respect
for the prevention of fraud or for the ad- ofthe like profits.
ministration of statutory provisions against (5) In this Article the term taxation
tax avoidance in relation to the taxes which means taxes of every kind and description.
are the subject of the present Convention. (6) Enterprises of one of the territories, the
Any information so exchanged shall be capital of which is wholly or partly owned
treated as secret and shall not be disclosed to or controlled, directly or indirectly, by one

any person other than those concernedwith or more residents ofthe other territory, shall
the assessment and collection of the taxes not be subjected in the first-mentioned ter-

which are the subject ofthe present Conven- ritory to any taxation or any requirement
tion. No information as aforesaid shall be connected therewith which is other, higher
exchanged which discloses any trade, busi- or more burdensome than the taxation and
ness, industrialor professionalsecret or trade connected requirements to which other

,

process. similar enterprises of tlat first-mentioned
territoryare or may be subjected.
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(7) Notling in this Article shall be construed Article XX

as-

(a) obliging either of the Contracting States (I) The present Convention shall be ratified
to grant to persons not resident in its and the instruments of ratification shall be

territory, those personal allowances, exchangedas soon as possible in Tokyo.
reliefs and reductions for tax purposes (2) The present Convention shall come into

which are, by law, available only to force on the thirtieth day after the date of

personswho are so resident; exchange of the instruments of ratifcation

(b) affecting the additional tax referred to in and shall have effect-

paragraph(I) ofArticleVI ofthe present (a) in Ceylon: as regards tax for the years of
Convention. assessment commencing on or after the

frst day ofApril of the calendar year in
Artide XVIII whch the present Conventioncomes in-

to force; and

(I) Where a resident ofone ofthe territories (b) in Japan: as regards tax for the taxable
shows proof that the action of the tax years conmencing on or after the first
authorities has resulted or wll result in day of January of the calendar year in
double taxation contrary to the provisions which the present Convention comes

of the present Convention,he shall be entitl- nto force.
ed to present his case to the competent
authorities of the Contracting State in which Article XXI
he is resident. Should his claim be deemed

worthy of consideration, the competent The present Convention shall continue in

authorities ofthe ContractingState to which effect ndefinitelybut either ofthe Contract-

the claim is made shall endeavour to come to ing States may terminate the present Con-
an agreementwith the competentauthorities vention at any time after a period of three
ofthe other ContractingState with a view to years from the date on which the present
avoidingdouble taxation. Convention comes into force, by giving on

(2) For the settlement of difficulties or or before the 3oth day of June in any year
doubts in the interpretationofapplicationof to the ot:her Contracting State notice of
the present Convention or in respect of its termination, and, in such event the present
relation to conventions of the Contracting Conventionshall cease to be effective-
States x;ith third states the competent (a) in Ceylon: as regards tax for the years of
authorities shall reach a mutual agreement as assessment commencing on or after the

quicklyas possible. first day of April of the calendar year
next following that in which the notice

Article XIX is given;
and

The competentauthoritiesmay communica- (b) in Japan: as regards tax for the taxable
te wth each other directly for the purpose of years conmencing on or after the first

giving effect to the provisions of the present day ofJanuary of the calendar year next

Convention.

I.L The instrumentsofratificationwere exchanged
on 23rd August I968.
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following that in which the notice is DONE in duplicate in Colombo on Decem-

given. ber I2, I967 in the Sinhala, Japanese and
In witness whereof the undersigned only English languages, eachi text being equally
authorized thereto have signed the present authentic. In case ofdivergenceofinterpreta-
Convention. tion, the English text shallprevail.
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Protocol

At the signing of the Convention between provsions of the Convention to any other
the GovernmentofCeylon and the Govern- country, so that the same concession as is
ment ofJapan for the Avoidance of Double given to that other country shall be given to

Taxation and the Prevention of Fiscal Eva- Japan and shall have effect from the first day
sion with respect to Taxes on Income, the of April of the calendar year in which the
undersignedhave agreed upon the following concession becomes applicable to that other
provisions which shall form an integral part country:
ofthesaid Convention: DONE in duplicate in Colombo on Decem-
The provisions of paragraph (2) of Article ber I2, I967 n the Sinhala, Japanese and
VIII of the Convention shall be modified if English languages, each text being equally
the GovernmentofCeylon gives any further authentic. In case ofclivergenceofinterpreta-
concession than is provided in the sad tion, the English text shall prevail.
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Supplement C
1970

Convention between the Governmentof Japan
and the Governmentof the Kingdom of the

Netherlands for the avoidance of double taxation
with respect to taxes on income

TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION
SUPPLEMENT

AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE

Vol. XXIV, No. 5, May/mai 1970

7 INTER.NATIONALBUREAU OF FISCAL DOCUMENTATION

Muiderpoort- I24 Sarphatistraat- Amsterdam

TEXT

The Government of Japan and the Govern- (iv) the dividend tax

ment of the Kingdom of the Netherlands, (hereinafterreferredto as Netherlandstax).
Desiring to conclude a Convention for the 2. This Convention shall also apply to any

avoidanceofdouble taxationwith respect to other taxes of a character substantially
taxes on incom,

. similar to those referred to in the preceding.
Have agreed as follows: paragraph and introduced by either country

or by a political subdivision or a local
Artide 1 authority thereofafter the date of signature

of this Convention.
This Conventionshall apply to persons who
are residents ofone or both of the countries. Artcle 3

Article 2
I. In this Convention, unless the context

z. The taxes which are the subject of this otherwise requires:
Conventionare: (a) the term Japan, when used in a geo-

(a) In Japan: graphical sense, means all the territory in

(i) the income tax; whch the laws relating to Japanese tax

() the corporation tax; and are in force;
(iii) the local inhabitant taxes (b) the term the Netherlands means the
(hereinafter refrred to as Japanese tax). part of the Kingdomof the Netherlands
(b) In the Netherlands: tlat s situated in Europe;
() the income tax; (c) the terms a country and the other
(ii) the wages tax; country mean Japan or the Nether-

(iii) the company tax; and lands, as the context requires;
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(d) the term tax means Japanese tax or Article 5
Netherlands tax, as the context requires;

(e) the term person means an individual v. For the purposes of this Convention, the
or a company; term permanent establishment, means a

(f) the term company means any body fixed place of business in which the business
corporate or any entity which is treated oftheenterpriseiswhollyorpartlycarredon.
as a body corporatefor tax purposes; 2. The term permanent establishment

(g) the terms enterprise of a country and shall include especially:
enterprise of the other country mean (a) a place ofmanagement;
respectivelyan enterprisecarried on by a (b) a branch;
resident of a country and an enterprise (c) an office;
carried on by a resident of the other (d) a factory;
country: (e) a workshop;

(h) the term competent authority in (f) a mine, quarry or other place of extrac-

relation to a country means the Minister tionofnaturalresources;
of Finance of that . country or his (g) a building site or constructionor assem-

authorized representative. bly project which exists for more than
2. As regardstheapplicationofthis Conven- twelve months.
tion in a country any term not otherwise 3. The term permanent establishment
defined in this Convention shall, unless the shall not be deemed to include:
contextotherwiserequires,have the meaning (a) the use of facilities solely for the purpose
which it has underthe laws of that country of storage, display or delivery of goods
relating to the taxes to which this Conven- or merchandise belonging to the nter-

tion applies. prise;
(b) the maintenance of a stock of goods or

Article 4 merchandise belonging to the enterprise
solely for the purpose ofstorage, display

I. For the purposes of this Convention, the or delivery;
term resident of a country means any (c) the maintenance of a stock of goods or

person who, under the laws ofthat country, merchandise belonging to the enterprise
is liable to taxation therein by reason of his solely for the purpose of processing by
domicile, residence, place of head or main anotherenterprise;
office; .plaCe of management or any other (d) the maintenance of a fixed place of
criterion of a similar nature but the term business solely for the purpose of pur-
does not include any person who is lable to chasing goods or merchandise, or for
tx in that country only ifhe derives income collecting information, for the enter-

from sources therein. prise;
2. Where by reason of the provisions of (e) the maintenance of a fixed place of
paragraph I a person is a resident of both business solely for the purpose of
countries, then the competent authorities advertising, for the supply of nforma-
shall determine by mutual agreement the tion, for scientifc research or for similar
countryofwhichthat personshall be deemed activities which have a preparatory or

to be a resident for the purposes of this auxiliarycharacter, for the enterprise.
Convention. 4. An enterpriseofa countryshall be deemed
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to have a permanent establishment in the Article 6

other country if t carries on supervisory
activities in that other country for more than Where under any provision of this Conven-

twelvemonths in connectonwith a building tion income is relieved from tax in a country
site or construction or assembly project and, under the laws in force in the other
which is being undertaken n that other country, an individual, in respect of the said

country. income, is subject to tax by reference to the

5. A person acting in a country on behalfof amount thereof wlfich is remitted to or

an enterprise of the other country-other received in that other country and not by
than an agent of an ndependent status to reference to the full amount thereof, then
whom paragraph 6 applies-shallbe deemed the relief to be allowed under this Conven-
to be a permanent establishment in the first- tion in the first-mentioned country shall
mentionedcountry if apply only to so much of the ncome as is

(a) he has, and habitually exercises in that remitted to or received in that other country.
first-mentionedcountry, an authority to

conclude contracts in the name of the Article 7

enterprise, unless his activitiesare limited
to the purchase ofgoods or merchandise I. Income from immovable property may
or the enterprise,or be taxed in the country in which such pro-

(b) he maintains in that first-mentioned perty is situated.

country a stock ofgoods or merchandise 2. The term immovableproperty shall be

belonging to the enterprise from which defned in accordance with the laws of the
he regularly fills orders on behalf of country in which the property in question is

the enterprise, consecutive to a contract situated. The term shall in any case include

previously concluded by the enterprise property accessory to immovable property,
without specifying either the quantity livestock and equipment used in agriculture
to be delivered, or the date and the place and forestry, rights to which the provisions
ofdelivery. of general law respecting inmovable pro-

6. An enterprise of a country shall not be perty apply, usufruct of inmovable pro-
deemed to have a permanent establishment perry and rights to varable or fixed pay-
in the other country merely because it car- ments as consideration for the working of,
ries on business in that other country or the right to work, mineral deposits,
through a broker, general commissionagent sources and other natural resources; ships and
or any other agent ofan ndependentstatus, aircraft shall not be regarded as inmovable
where such persons are acting in the ordinary property.
course of their business. 3 The provisionsofparagraph I shall apply
7. The fact that a company whch is a to income derived from the direct use,

residentofa countrycontrolsor s controlled letting, or use in any other form of immov-

by a companywhich s a residentoftheother able property.
country, or which carries on business in that 4. The provisions of paragraphs I and 3
other country(whether througha permanent shall also apply to the income from immov-
establishment or otherwise), shall not of able property ofan enterprseand to income
tselfconstituteeither company a permanent from immovable property used for the
establishmentof the other. performanceof professional services.
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Artide 8 5. No profits shall be attributed to a perma-
nent establishmentby reasonofthemerepur-

I. The profits of an enterprise of a country chase by that permanent establishment of
shall be taxable only in that country unless goods or merchandise for the enterprise.
the enterprise carries on business in the 6. For the purposes of the preceding para-
other country through a permanent esta- graphs, the profits to be attributed to the
blishment situated therein. If the enterprise permanentestablishmentshall be determined
carries on business as aforesaid, the profits by the same method year by year unless

of the enterprise may be taxed in the other there is good and sufcient reason to the

country but only so much of them as js contrary.
attributable to that permanent establish- 7. Where profits include items of income
ment. which are dealt with separately in other
2. Where an enterprise of a country carries Articles of this Convention, then the pro-
on business in the other country through a visions of those Articles shall not be affected

permanent establishment situated therein, by the provisions of this Article.
there shall in each country be attributed to

that permanent establishment the profits Article 9
which it might be expected to make if it

were a distinct and separate enterprise en- I. Profits from the operation of ships or

gaged n the same or simlar activities under aircraft in international traffc carried on by
tle same or similar conditions and dealing an enterprise of a country shall be taxable

wholly ndependentlywith the enterprise of only in that country.
which it is a permanent establishment. 2. In respect of the operation of ships or

3. In the determination of the profits of a aircraft in international traffic carried on by
permanent establishment, there shall be an enterprise of a country, that enterprise, if
allowed as deductions expenses which are an enterprise of the Netherlands, shall also
incurred for the purposes of the permanent be exempt from the enterprise tax in Japan
establishment including executive and gen- and, if an enterprise of Japan, shall also be
eral administrative expenses so incurred, exempt from any tax similar to the enter-

whether in the country in which the per- prise tax in Japan which may hereafter be
manent establishment is sitated or else- imposed in the Netherlands.
where. 3. This Convention shall not be construed

4. Insofar as it has been customary in a to affect the arrangement betweenJapanand

country to determine the profits to be attri- the Netherlands providing for relief from
buted to a permanent establishment on the double taxationonshippingprofitseffectedby
basis ofan apportionmentof the total profits the exchangeof notes dated January26, I933.
of the enterprise to its various parts, no-

thing in paragraph 2 shall preclude that Article o

country from determining the profits to be
taxed by such an apportionment as may be Where
customary; the method of apportionment (a) an enterprise of a country participates
adopted shall, however, be such that tle directly or indirectly in the manage-
result shall be in accordance with the ment, control or capital of an enter-

principles laid down n ths Article. prise of the other country, or
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(b) the same persons participate directly or gross amount of the dividends, if the

ndirectly in the management,control or company receivingsuch dividends owns,

capital of an enterprise of a country and during the period of six months imme-

an enterprise of the other country, dately preceding the date when the

and in either case conditions are made or dividends become payable, 25 per cent

imposedbetweenthe two enterprises in their or more of the voting shares of the
conmercial or financial relations which company paying such dividends.
differ from those which would be made be- 4. The provisions ofparagraphs2 and 3 shall
tween independent enterprises, then any not affect the taxation of the company in

profits which would, but for those condi- respect of the profits out of which the divi-

tions, have accrued to one ofthe enterprises, dends are pad.
but, by reason of those conditions, have not 5. The term dividendsas used in this Arti-

so accrued, may be included in the profits of cle means income from shares, jouissance
that enterprise and taxed accordingly. shares or jouissance rights, founders'

shares, or other rights, not being debt-
Article I l claims, participating in profits, as well as

income from other corporate rights assimi-

I. Divdends pad by a company whch is a lated to ncome from shares by the taxation

resident of a country to a resident of the laws of the country of which the company

other country may be taxed in that other making the distribution is a resident.

country. 6. The provsions of paragraphs 1, 2 and 3

2. However, such dividends may be taxed shall not apply if the recipient of the divi-

in the country ofwhich the companypaying dends, being a resident of a country, has in

the dividends is a resident, and according to the other country, of which the company

the laws of that country, but the tax so paying the dividends is a resident, a perma-

charged shall not exceed I5 per cent of the nent establishment with which the holding
gross amount of the dividends. by virtue ofwlich the dividends are paid is

3. Notwithstanding the provisions of para- effectively connected. In such a case, the

graph 2, provsions of Article 8 shall apply.
(a) Japanese tax on dividends paid by a 7. Where a companywhich is a resident ofa

company which is a resident of Japan country derives profits or income from the

to a company which is a resident of the olher country, that other country may not

Netherlands shall not exceed Io per impose any tax on the dividends paid by the
centofthegross anountofthedividends, company to persons who are not residents of
if the company receiving such dividends that other country, or subject the company's
owns, during the period of six months undistributed profits to a tax on undistri-

immediatelypreceding the date when the buted profits, even if the dividends paid or

dividendsbecomepayable, 25 per cent or the undistributed profits consist wholly or

more of the voting shares of the com- partly of profits or income arising in that

pany paying such dividends; other country.

(b) Netherlands tax on dividends paid by a

company which is a resident of the Ne- ATticle 12

therlandsto a companywhich is a resident

ofJapan shall not exceed 5 per centofthe I. Interest arising in a country and paid to
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a resident ofthe other country may be taxed between the payer and the recipient or be-
in that other country. tween both of them and some other person,
2. However, such interest may be taxed in the amount of the interest paid, having
the country in which it arises, and according regard to the debt-claim for which it is
to the laws of that country, but the tax so paid, exceeds the amount which would have
charged shall not exceed IO per cent of the been agreed upon by the payer and the
gross amout ofthe interest. recipient in the absence ofsuch relationship,
3. Notwithstanding the provisions of para- the provisionsofthis Article shall apply only
graph 2, the country in which interest to the last-mentionedamount. In that case,
arises shall not levy a tax on the interest paid the excess part of the payments shall remain
to the Government or the Central Bank of taxable according to the laws of each coun-

the other country or to any fnancial institu- try, due regard being had to the other pro-
tion fully owned by that other country. visions of this Convention.
4 The term interest as used in this Article
means ncome from Government securities, Artide 3
bonds or debentures,whether or not secured
by mortgage and whether or not carrying a . Royalties arising in a country and paicl to
right to participate in profits, and debt- a resident of the other country may be taxed
claims of every kind as well as all other in- in that other country.
come assimilated to income from money 2. However, such royalties may be taxed
lent by the taxation laws of the country in in the country in which they arise, and
which the income arises. according to the laws of that country, but
5. The provisions of paragraphs I and 2 the tax so charged shall not exceed Io per
shall not apply if the recipient of t:he inte- cent ofthe gross amount ofthe royalties.
rest, being a resident ofa country, has in the 3. The term royalties as used in this
other country in which the inteest arises a Article means paymentsofany kind received
permanent establishment with which the as a considerationfor the use of, or the right
debt-claimfrom which the interest arises is to use, any copyright of literary, artistic or

effectively connected. In such a case, the scientific work including cinematograph
provisionsofArticle 8 shall apply. flms, any patent, trade mark, design r
6. Interest shall be deemed to arise in a model, plan, secret formula or process, or

country when the payer is that country it- for the use of, or the right to use, industrial,
self, a political subdivision, a local authority commercial, or scientific equipment, or for
or a resident of tlat country. Where, informationconcerningindustrial, commer-

however, the person paying the interest, cial or scientific experience.
whether he is a resident ofa country or not, 4. The provisions of paragraphs I and 2

has in a country a permanent establislment shall not apply if the recipient of the royal-
in. connection' with which the indebtedness ties, being a resident ofa country, has in the
on which the interest is paid was incurred, other country in which the royalties arise a

and such interest is borne by such perma- permanent establishment with which the
nent establishment,then such interestshall be right or property giving rise to the royalties
deemed to arise in the country jn which the is effectively connected. In such a case, the
permanent establishment is situated. provisionsofArticle 8 shall apply.
7. Where, owing to a special relationship 5. Royalties shall be deemed to arise in a
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countrywhen the payer is that country itself, alienat:ion of such a permanent establish-
a political subdivision, a local authority or a ment (alone or together with the whole

resident of that country. Where, however, enterprise) or of such a fixed base, may be
the person payng the royalties, whether he taxed in that other country.
is a resident of a country or not, has in a 3. Notwithstanding the provisions of para-

country a permanent establishment in con- graph 2, gans derived by a resident of a

nection with which the liability to pay the country from the alienation of shps and

royalties was incurred, and such royalties are aircraft operated in international traffic and
borneby such permanentestablishment,then any property (other than immovable pro-

such royalties shall be deemed io arise in the perty) pertaining to the operation of such

country in which the permanent establish- ships and aircraft shall be taxable only in that
ment is situated. country.
6. Where, owing to a special relationship 4. Gains derived by a resident of a country
between the payer and the recipient or be- from the alienation of any property other
tween both of them and some other person, t:han those to which the provisions of para-

the amount of the royalties paid, having graphs I and 2 of this Arcle apply shall be

regard to the use, right or nformation for taxable only n that country.
which they are paid, exceeds the amount 5. The provisions of paragraph 4 shall not

which would have been agreed upon by the affect the right ofa country to levy according
payer and the recipient in the absence of to its own laws a tax on gains from the alie-
such relationship, the provisions of this nation of shares or jouissance rights in a

Artcle shall apply only to the last-men- company, the capital ofwhich is whollyr
tioned amount. In that case, the excess part partly divided into shares and which is a

ofthe payments shall remain taxable accord- resident of that country, derived by an indi-

ing to the laws of each country, due regard vidual who is a resident of the other country

being had to the other provisions of this and has been a residentofthe first-mentioned
Convention. country at any tme durng the five years

immediately preceding the alienation of the
Artide 14 shares or jouissance rights.

I. Gains from the alienation of immovable Article 15

property, as defined in paragraph 2 of
Article 7, may be taxed in the country in I. Income derived byaa resident ofa country

which such property is situated. in respect of professional services or other
2. Gains from the alienationofany property independent activities of a similar character

(other than immovable property) forming shall be taxable only in that country unless

part of the business propertyofa permanent he has a fixed base regularlyavailable to him
establishment which an enterprise of a in the other country for the purpose of

country has in the other country or of any performing his activities. If he has such a

property (other than immovable property) fixed base, the ncome may be taxed in tlat

pertaining to a ixed base available to a other country but only so much of it as is

resident of a country in the other country attributable to that fixed base.
for the purpose of performing professional 2. The term professional services n-

services, ncluding such gains from the cludes especially independent scientifc, lite-
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rary, artistic, educational or teaching activi- resident oftheother countrymay be taxed in
ties as well as the independent activities of that other country.
physicians, lawyers, engineers, architects,
dentists and accountants. Article 18

Article 6 I. Notwithstanding the provisions of Arti-
cles I5 and I6, income derived by public

. Subject to the provisions of Articles I7, entertainers, such as theatre, motion picture,
I9, 20 and 2I, salaries, wages and other radio or television artistes, and musicians,
similar remuneration derived by a resident and by athletes, from their personal activities
of a country in respect of an employment as such may be taxed in thecountryinwhich
shall be taxable only in that country unless these activit:ies are exercised.
the employment is exercised in the other 2. Notwithstanding anything contained in
country. If the employment is so exercised, this Convention, where the services of a

such remuneration as is derived tlerefrom public entertaineror an athlete mentionedin
may be taxed in that other country. paragraph I are provided in a country by an

2. Notwithstanding the provisions of para- enterprise of the other country, the profits
graph I, remunerationderived by a resident derived from providing those services by
of a country in respect of an employment such enterprise may be taxed in the first-
exercisedin the other countryshall be taxable mentioned country if the public entertainer

only in the first-mentionedcountry, if or the athlete performing the services con-

(a) the. recipient is present in that other trols, directly or indirectly, such enterprise.
country for a period or periods not

exceeding in the aggregate I83 days in Article 9
the calendaryear concemed,and

(b) the remunerationis paid by, or on behalf Subject to the provsions of the paragrapls
of, an employerwho is not a resident of I and 2 of Article 20, pensions and other
that other country, and similar remunerationpaid to a resident of a

(c) the remuneration is not borne by a per- country in consideration of past employ-
manent establishment or a fixed base ment shall be taxable only in that country.
which the employer has in that other
country. Article 20

3. Notwithstanding the provisions of para-
graphs I and 2, remunerationin respectofan I. Remuneration, including pensions, paid
employment exercised aboard a ship or an by, or out of funds to which contributions,
aircraft operated in international traffic by in the capacity as an employer,are made by,
an enterprise of a country may be taxed in Japan or a local athority thereof to any
that country. individual in respect of services rendered to

Japan or a local autlority thereof in the
Article 7 discharge of functions of a governmental

nature may be taxed in Japan. Subject to the
Remuneration derived by a resident of a provisionsofparagraph2 ofArticle 24, such
country in his capacity as a member of the remunerationshall be exempt from Nether-
board of directors of a company which is a lands tax.
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2. Remuneration, including pensions, paid Artcle 23
by, or out of funds created by, the Nether-
lands, a political subdivision or a local Items of income of a resident of a country
authority thereof to any individual in res- which are not expressly mentioned in the
pect ofservices rendered to the Netherlands, foregoing Articles of this Convention shall
a political subdivision or a local authority be taxableonly in that country.
thereof in the discharge of functions of a

governmental nature may be taxed in the Article 24
Netherlands. Such remuneration shall be
exempt from Japanese tax if the recipient is I. Where a resident ofJapan derives income
a nationalof the Netherlands. from the Netherlands and that ncome may
3. The provisions of tlis Article shall not be taxed in both countries in accordance
apply to remuneration, ncluding pensions with the provsions of this Convention, the
paid in respectofservicesrenderedin connec- amount of the Netherlands tax payable n
tion with any trade or business carried on by respect of that income shall be allowed as a

either country or a political subdivision or a credit against the Japanese tax imposed on

local authority thereof that resident.Theamountofcredit,however,
shall not exceed that part of the Japanese

Artide 2 tax which is appropriate to that income. The
mode of application of giving this credit

A professor or teacher who makes a tempo- shall be determined in accordance with tle
rary visit to a country for a period not provisions of the laws of Iapan regarding
exceeding two years for the purpose of the allowance as a credit against Japanese
teaching at a university, college, school or tax of tax payable in any country other than
other educaonal institution and who is, or Japan.
immediatelybefore such visit was, a resdent 2. (a) The Netherlands, when mposing tax

of the other country shall be exempt from on its residents, may include n the basis
tax of the first-mentionedcountry in respect upon which such tax is mposed the
of remuneration for such teaching. items of income, which according to

the provisions of tlis Convention may
Artcle 22 be taxed in Japan.

(b) Without prejudice to the application of
Payments received for the purpose of his the provisions concerning th compen-
maintenance, education or training by a sation of losses in the unilateral regula-
student or business apprenticewho is present tions for the avoidance of double taxa-

in a country solely for the purpose of his tion, the Netherlands shall allow a

educationor trainingand who is, or nmedi- deduction from the amount of tax

ately before being so present was, a resident computed in conformity with the
of the other country, shall be exempt from provisions of sub-paragraph (a) equal
tax of the first-mentionedcountry, provided to such part of that tax which bears the
that such payments are made to him from same proportion to the aforesaid tax, as

outside that first-mentioned country. the part of the income which is included
in the basis meant in the provisions of
sub-paragraph (a) and which may be

SupplementBulletin Vol. xxlv, No. 5, May/mal I970 C9



TAX CONVENTION BETWEEN JAPAN AND THE NETHERLANDS

taxed in Japan according to the provi- duals possessing the nationalty of the
sions of Articles 7 and 8, paragraphs I Netherlands and all legal persons, part-
and 2 of Article I4, Article 15, para- nerships and associations deriving their

graphs I and 3 of Article I6, Articles I7 status as such from the laws in force in

and I8, and paragraph I of Article 20 the Netherlands.
of this Convention bears to the total 3. The taxation on a permanent establish-
income which forms the basis meant ment which an enterprise of a country has
in the provisions of sub-paragraph (a). in the other country shall not be less favour-

(c) Further the Netherlands shall allow a ably levied in that other country than the
deduction from t:he Netherlands tax so taxation levied on enterprises of that other

computed for such items of ncome, as country carrying on the same activities.
are jncluded in the basis meant in the This provision shall not be construed as

provisions of sub-paragraph (a) and as obliging a country to grant to residents of

may be taxed in Japan according to the the other country any personal allowances,
provisions of paragraph 2 of Article reliefs and redudtions for taxation purposes
II, paragraph 2 of Article IZ, paragraph on account of civil status or family respon-
2 of Article I3, and paragraph 5 of sibilities which it grants to its own residents.
Article 14. The amountofthis deduction 4. Enterprises of a country, the capital of
shall be equal to the amount of the Japa- which is whollyor partlyowned or control-
nese tax. The deduction shall not, how- led, directly or indirectly, by one or more

ever, exceed that part of the Netherlands residents of the other country, shall not be
tax as computed before the deduction is subjected in the frst-mentioned country to

given which is appropriate to the said any taxation or any requirement connected
items ofncome. therewith which is other or more burden-

some than the taxation and connected
Article 25 requirements to which other similar enter-

prises of that first-mentionedcountry are or

I. The natinals of a country shall not be may be subjected. ,

subjected in the other country to any taxa- 5- In this.Article the term taxation means

tion or any requirementconnected therewith taxes of every kind and description.
which is other or more burdensomethan the 6. The application of the provisions of this
taxation and connected requirements , to Article shall not be limited by the provi-
which nationalsf that other country in the sions ofArticle I.

same circumstancesare or may be subjected.
2. The term nationalsmeans: Article 26

(a) in respectofJapan: allindividualspossess-

ing tle nationality of Japan and all I.L Where a resident of a country considers

juridical persons created or organized that the actions taken in one or both coun-

under the laws ofJapan and all organiza- tries result or will result for him in taxation

tionswithoutjuridicalpersonalitytreated not in accordance with this Convention, he
for the purposes ofJapanese tax as juridi- may, notwithstanding the remedies provid-
cal persons created or organized under ed by the laws of the countries, present his

th laws ofJapan; case to the competent authority of the

(b) in respect of the Netherlands: all indivi- country ofwhich he is a resident.
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2. The competent authority shall endeav- ditions as to termination, as may be specified
our, if the objection appears to it to be and agreed between the Government of
justifed and if it is not able to arrve at an Japan and the Governmentof the Kingdom
appropriate solution, to resolve the case by of the Netherlands in notes to be exchanged
mutual agreement with the competent through diplomatic channels or in any
authority of the other country, with a view other manner in accordance with their con-

to the avoidance of taxation not in accord- stitutonalprocedures.
ance with this Convention. Unless otherwiseagreed by the two Govern-
3. The competent authorities of the coun- ments, the termination of this Convention
tres shall endeavour to resolve by mutual under Article 3 I shall not automatically
agreement any dfficulties or. doubts arising terminate the application of this Conven-
as to the interpretationor applicationof this tion to Surinam and/or the Netherlands
Convention. They may also consult to- Antilles to which it has been extended under
gether for the elimination of double taxa- this Article.
tion in cases not provided for in this Con-
vention. Article 30

Article 27 I. This Conventionshall be ratifed and the
instrumentsofratifcationshall be exchanged

I. The competentauthority of a country, in at Tokyo as soon as possible.1
accordance with the practices of that coun- 2. This Conventionshall enter into force on

try, may prescrbe regulations necessary to the date of exchange of the instruments of
carry out the provisionsof this Convention. ratification and shall have effect in respect
2. The competent authorities of the coun- of income derved during the taxable years
tries may communicate wth each other beginning on or after the first day of
directly for the purpose of giving effect to January in the calendar year in which this
the provisionsof this Convention. Conventionenters into force.

Article 28 Article 31

Nothing in this Convention shall affect the Either country may terminate this Conven-
fiscal privileges of diplomatic or consular tion after a period of five years from the
officials under t:he general rules of inter- date on which this Convention enters nto
national law or under the provisions ofspe- force by giving to the other country,
cial agreements. through diplomatic channels, written notce

of termination, provided that any such
Article 29 notice shall be given only on or before the

thirtieth day of June in any calendar year,
This Conventionmay be extended, either in and, in such event, this Convention shall
its entirety or wth any necessary modifica- cease to be effective in respect of income
tions, to Surinam and/or the Netherlands derived during the taxable years beginning
Antilles. Any such extension shall take
effct from such date and subject to such I. The instruments of ratification have not yetmodificationsand conditions, including con- been exchanged.
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on or afer the first day of January in the and, in case there is any divergence ofnter-

calendar year next following that in which pretation between the Japanese and Nether-

the notice of termination isgiven. lands texts, the English text shll prevail.
IN WITNESS WHEREOF the undersign-
ed, being duly authorized thereto by their For the Government of Japan:
respective Governments, have siged this

Masato Fujisaki
Convention.
Done at The Hague, on March 3, I970 in six For the Governmentof the Kingdomof the
originals, two each.in the Japanese, Nether- Netherlands:
lands and English languages. The Japanese
and Netherlands texts are equally authentic J. Luns
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PROTOCOL

At the signing of the Convention between 3. With reference to paragraph 2 of Article
the Government of Japan and the Govem- 24 of the Convention,t is understood that,
ment of the Kingdom of the Netherlands in so far as the Netherlands income tax or

for the Avoidance of Double Taxation with company tax is concerned, the basis men-

respect to Taxes on Income, the undersigned tioned in that paragraph is the gross income
have agreed upon the following provisions or profits in terms ofthe Netherlandsncome
which shall form an jntegral part of the said tax law or company tax law, respectively.
Convention:
I. Without prejudice to the position of the IN WITNESS WHEREOF the undersign-
Government of Japan concerning the status ed, being duly authorized thereto by their
under international law of the continental respective Governments, have signed this
shelf, it is understoodthat the taxationby the Protocol.
Netherlandson income derived by a resident
of Japan from or in connection with the DONE at The Hague, on March 3, I970 in

explorat:ion for and exploitation of subsoil six originals, two each in the Japanese,
mineral resources in the submarine areas of Netherlands and English languages. The
the continental shelf under the North Sea Japanese and Netherlands texts are equally
and adjacent to the Net:herlands is not in authentic and, in case there is any divergence
contravention of the Convention; taxation of interpretation between the Japanese and
on such income would be subject to the Netherlands texts, the English text shall
rules contained in the Convention. prevail.
2. With reference to Articles I3 and I4 of
the Convention, it is understood that, in For the Government ofJapan:
respect of the questionwhether a payment is

Masato Fujisaki
to be treated according to Article I3 or

according to Article I4, Article I4 applies For the Governmentof the Kingdomof the
only to the gains from a genuine alienation Netherlands:
ofa patent or similar property without leav-

ing the alienator any right on that property. J. Luns
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(Netherlands Note)

The Hague, March 3, I97o 2. With reference to paragraph 3 ofArttcle
II of the the twoConvention, Govern-

Excellency, ments, having in mind that the difference
I have tle honour to refer to the Conven- between the provisionsof sub-paragraph(a)
tion between the Government of the King- and those of sub-paragraph (b) of the said
dom of the Netherlands and the Govem- paragraph is based on the fact that in
ment ofJapan for the AvoidanceofDouble Jpan t:he rates of tax on companies' dis-
Taxation with respect to Taxes on Income tributed profits are substantially lower than
which was signed today and to confirm, on those on companies' undistributed profits,
behalfof the Government of the Kingdom agree to undertake the review of the said
of the Netherlands, the following under- provisions in order to adapt sub-paragraph
standings reached between the two Govem- (a) to sub-paragraph (b), when tle basis of
ments: such diffrence no longer exists.
I: .With reference to paragraph 3 ofArticle I have further the honour to request Your

II, paragraph 2 of Article I2 and paragraph Excellency to be good enough to confirm
2 of Article I3 of the Convention, the two the foregoing understandings on behalf of
Governments agree that if Japan, ina con- Your Excellency'sGovernment.
vention with any other state, being a mem- I avail myselfof this opportunity to renew

ber of the Organisation for Economic Co- to Your Excellency the assurances of my

operation and Development, would limit highest consideration.
its taxation at the source on interest, on

royalties or on dividends distributed by a J. Luns

company to a company which owns at

least 25 per cent of the voting shares of the

company paying the dividends to lower His Excellency
rates than those provided for in the said Mr. Masato Fujisaki
provisions, the two Governments will Ambassador extraordinary
undertake to review the said provisions in and plenipotentiary
order to provide the same treatment. ofJapan.
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(JapaneseNote)

The Hague, March 3, 1970 I avail myself of this opportunity to renew

to Your Excellency the assurances of my

Excellency,- highest consideration.
I have the honour to acknowledge receipt
of Your Excellency's Note of today's date Masato Fujisak
which reads as follows: AmbassadorExtraordinary

and Plenipotentiaryof
(NetherlandsNote) Japan

I have further the honour to confirm the His Excellency
understandings contained n Your Excel- Mr. J.M.A.H. Luns

lency's Note, on behalfof the Government Minister for Foreign Affairs of
ofJapan. the Kingdom of the Netherlands
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Supplenent D
1970

Convention between Japan and the United Arab

Republic fortheavoidanceofdoubletaxation
and the preventionof fiscal evasion

with respect to taxes on income

TO THE BULLETIN FOR INTERNATIONAL FISCAL DOCUMENTATION

SUPPLEMENT
AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE

Vol. XXIV, No. 10, October/octobre 1970

INTERNATIONALBUREAU OF FISCAL DOCUMENTATION

Mulderpoort - 124 Sarphatlstraat - Amsterdam

On September 3, 1968an income tax treaty between Japan and the UnitedArabRepublicwas

signed. The treaty is in eflectaccording to the rulesofArticle 25.

TEXT

The Government of Japan and the Govern- immovable property and taxes on the total

ment ofthe United Arab Kepublic, amounts of wages or salares paid by
Desiring to conclude a convention for the enterprises.
avoidanceofdoubletaxationand the preven- 3. The existing taxes to which this Conven-

tion offiscal evasion with respect to taxes on tion shallapplyare:

income, (a) In the case ofJapan:
Have agreed as follows: (I) the ncometax;

(2) the corporationtax; and
Article 1 (3) the local inhabitant (hereinaftertaxes

referred to as Japanesetax).
I. This Convention shall apply to taxes on

income mposed in each Contractng State (b) In che case ofthe United Arab Republic:
enumeratedin paragraph 3 ofthis Article, ir- (I) tax on income derived from im-

respective of the manner in which they are movableproperty(including the land

levied. tax, the buildings tax and the ghaflr
2. There shall be regarded as taxes on in- tax);
come all taxes imposed on total ncome, or (2) tax on income from movablecapital;
on elements of ncome, ncluding taxes on (3) tax on commercial and industrial

gains from the alienation of movable or profits;
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CONVENTION BETWEEN JAPAN AND THE UNITED ARAB REPUBLIC

(4) tax on wages, salaries, indemnities corporate or any entity which is treated
and pensions; as a body corporatefor tax purposes;

(5) tax on profits from liberal profes- (f) the term Japanesecompany means any
sions and all other non-commercial body corporate created or organized
professions; under the laws of Iapan or any entity

(6) general income tax; which is treated as a body corporate
(7) defence tax; created or organized under the laws of
(8) nationalsecuritytax; and Japan for the purposesofJapanesetax;
(9) supplementary taxes imposed as per- (g) the term United Arab Republic com-

centage of taxes mentioned above or pany .means any body corporate
otherwise created or organized under the laws of
(hereinafter referred to as United the United Arab Republic or any entity
Arab Republictax). which is treated as a body corporate

4. This Convention shall also apply to any createdor organizedunderthe laws ofthe
identical or substantiallysimilar taxes which United Arab Republic for the purposes
are subsequently imposed in addition to, or ofUnitedArab Republictax;
in placeof, the existing taxes. (1a) the term resident of Iapan means any
5. At the end of each year, the competent perso other than a company who is
authorities of the Contracting States shall resident in Japan for the purposes of
notify to each other any significant changes Japanese tax and not resident in the
which have been made in their respective United Arab tLepublic for the purposes
taxation laws. of United Arab Republic tax and any

Japanesecompany;
Article 2 (i) the term resident of the United Arab

Republic means any person other than
I. In this Convention, unless the context a company who is resident in the United
otherwiserequires: Arab Republic for the purposes of
(a) the term Japan or United Arab ILe- United Arab Republic tax and not

public, as used in a geographical sense, resident in Japan for the purposes of
means respectively all the territory in Japanese tax and any United Arab
which the laws relating to tax of Japan Republiccompany;
or the United Arab Republic are en- (j) the terms resident of a Contracting
forced; State and resident of the other Con-

(b) the terms a Contracting State and tracting State mean a resident of Japan
the other Contracting State resident of the United Arabmean or a

Japan or the United Arab Republic, as Republic, as the context requires;
the context requires; (k) the terms enterprise of a Contracting

(c) the term tax means Japanese tax or State and enterprise of the other
United Arab Kepublic tax, as the con- Contracting State mean respectivelyan

text requires; enterprise carried on by a resident of a

(d) the termperson includes an individual, Contracting State and an enterprise
a companyand any unincorporatedbody carried on by a resident of the other
ofpersons; ContractingStat;

(e) the term company means any body (1) the term competent authority means,
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in the case of Japan, the Minister of (c) the maintenance of a stock of goods or

Finance or his authorised representative; merchandise belonging to the enterprise
and in the case of the United Arab solely for the purpose of processing by
tLepublic, the MinisteroftheTreasuryor anotherenterprise;
his authorisedrepresentative. (d) the maintenance of a fixed place of

2. In the application of the provisions of business solely for the purpose of pur-

this Conventon by a Contracting State any chasing goods or merchandise, or for

term not otherwise defined shall, unless the collecting information, for the enter-

contextotherwiserequires,have the meaning prise;
which it has under the laws in force in that (e) the maintenance of a fixed place of

ContractingState relating to the taxes which business solely for the purpose of ad-
are the subject ofthis Convention. vertising, for the supply of information,

fr scientific research or for similar

Article 3 activities which have a preparatory or

auxiliarycharacter, for the enterprise.
I. For the purposes of this Convention, the 4. A person acting in a Contracting State on

term permanent establishment means a behalfofan enterpriseofthe other Contract-

fixed place of business in which the business ng State-other than an agent of an inde-
of the enterprise is wholly or partly carried pendent status to whom the provisions of
on. paragraph 5 of this Article apply-shall be
2. The term permanent establishment deemed to be a permanent establishment in
shall includeespecially: the first-mentioned Contracting State if he

(a) a placeofmanagement; has, and habitually exercises in that Con-

(b) a branch; tracting State, an authority to conclude

(c) an office; contracts in the name of the enterprise,
(d) a factory; unless his activities are limited to the

(e) a workshop; purchase of goods or merchandise for the

(0 a warehouse; enterprise.
(g) a farm or plantation; 5. An enterprise ofa Contracting State shall

(h) a mine, quarry, oilfeld or other place of not be deemed to have a permanentestablish-
extractionofnatural resources; ment in the other Contracting State merely

(i) a building site or construction or because it carres on busness n that other

assembly project which exists for more Contracting State through a broker, general
thansix months. commission agent or any other agent of an

3. The term permanent establishment independent status, where such persons are

shallnot be deemed to include: acting in the ordinary course of their busi-

(a) the use of facilities solely for the purpose ness.

of storage, display or delivery of goods 6. The fact that a company which is a

or merchandse belonging to tile enter- resident ofa Contractng State controls or s

prise; controlledby a company which is a resident

(b) the maintenance of a stock of goods or of the other Contracting State, or which
merchandise belonging to the enterprise carries on business in that other Contracting
solely for the purpose ofstorage, display State (whether through a permanent esta-

or delivery; blishment or otherwise) shall not of itself

SupplementBulletin Vol. xxIv, No. Io, October/octobreI970 D3



CONVENTION BETWEEN JAPAN AND THE UNITED ARAB REPUBLIC

constitute either company a permanent thatpermanentestablishment.
establishmentoftheother. 2. Where an enterprise of a Contracting

State carries on business in the other Con-
Article 4 tracting State through a permanentestablish-

ment situated therein, there shall in each
I. Income from immovable property may Contracting State be attributed to that
be taxed in the Contracting State in which permanent establishment the profits which
suchpropertyis situated. it might be expected to make if it were a

2. The term immovableproperty shall be distinct and separate enterprise engaged in
defned in accordance with the law of the the same or similar activities under the same

Contracting State in which the property in or similar conditions and dealing wholly
question is situated. The term shall in any independentlywith the enterpriseofwhichit
case nclude property accessory to immova- is a permanentestablishment.
ble property, livestock and equipment used 3. In the determination of the profits of a

in agriculture and forestry, rights to which permanent establishment, tlere shall be
the provisions of general law respecting allowed as deductions expenses which are

inmovable property apply, usufruct of incurred for the purposes of the permanent
immovable property and rights to variable establishment including executive and gene-
or fixed payments as a consideration for the ral administrative expenses so incurred,
working of, or the right to work, nineral whether in the Contracting State in which
deposits, sources and other natural resources; the permanent establislment is situated or

ships and aircraft shall not be regarded as elsewhere.
immovableproperty. 4. Insofar as it has been customaryin a Con-
3. The provisions of paragraph i of this tracting State to determine t:he profits to be
Article shall apply to income derived from attributed to a permanent establishment on

the direct use, letting, or use in any other the basis of an apportionment of the total
formofimmovableproperty. profits of the enterprise to its various parts,
4. The provsions of paragraphs I and 3 of nothing in paragraph 2 of this Article shall
this Article shall also apply to the income preclude that Contracting State from
from immovable property of an enterprise determining the profits to be taxed by such
andtoincomefromimmovablepropertyused an apportionmentas may be customary; the
for the performanceofprofessionalservices. method of apportionment adopted shall,

however, be such that the result shall be in
Article 5 accordance with the principles laid down in

this Article.
I. Theprofits ofan enterpriseofa Contract- 5. No profits shall be attributed to a per-
ing State shall be taxable only in that Con- manent establishmentby reason of the mere

tracting State unless the enterprise carries on purchaseby that permanentestablishmentof
business in the other Contracting State goodsor merchandisefor the enterprise.
through a permanent establishment situated 6. For the purposes of the preceding
therein. If the enterprise carries on business paragraphs of this Article, the profits to be
as aforesaid, the profits of the enterprisemay attributed to the permanent establishment
be taxed in that other Contracting State but shall be determined by the same method
only so much of them as is attributable to year by year unless there is good and
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sufficient reason to the contrary. participates directly or indirectly in the

7. Where profits include items of ncome management, control or capital of an

which are dealt with separately in other enterprise of the other Contracting
Articles of tiffs Convention, tlien the State, or

provisions of those Articles shall not be (b) the sanie persons participate directly or

affectedby the provisionsofthis Article. indirectly in the management, control
or capital of an enterprise of a Contract-

Article 6 ing State and an enterprse of the other
ContractingState,

1. Profits froni the operation ofships or air- and in either case conditions are made or

craft in international trafic carried on by an imposed betweenthe two enterprises in their

enterprise of a Contracting State shall be commercial or financial relations which

exempt fron tax of the other Contracting differ from those wlich would be made
State. between ndependent enterprises, en any

2. In respect of the operation of ships or profits which would, but for those condi-
aircraft in international traffic carried on by tions, have accrued to one of the enterprises,
an enterprise which is a resident of the but, by reason of those conditions, have not

United Arab Republic, that enterprise shall so accrued, may be included in the profits of
be exempt from the enterprise tax in Japan. that enterriseand taxedaccordingly.
3. The provisions of paragraphs I and 2 of 2. If the information available to the taxa-

this Article shall likwise apply in respect tion authority concerned is inadequate to

of participations in pools of any kind by an determine, for the purposes of the preceding
enterprise of a Contracting State engaged in paragraph, the profits which might be

shippingor air transport. expected to accrue to an enterprise, nothing
4. Where profits as referred to in this Arti- in that paragraph shall afect the application
cle are derived by a company which is a of the law of either Contracting State in

resident of a Contracting State, dividends relation to the liability of that enterprise to

paid by that company to persons 'which are pay tax on an amount determinedunder the
not resident in the other Contracting State, law of that Contracting State; provided that
shall be exempt from tax of that other such law shall be applied, so far as the

ContractingState. informationavailable to the taxationauthor-

5. The Arrangementbetween the Contract- ity permits, in accordancewith the principle
ing States constitutedby the Notes exchang- stated in that paragraph.
ed in Cairo on April 27, I964, for the

reciprocal exemption from taxation on air Article 8

transport enterprises shall, on the entry into
force of this Convention, cease to be I.L Dvidendspaid by a company which is a

effective as fron the dates from which the resident of Japan to a resident of the United

provisionsofthis Conventionhave effect. Arab Republic may be taxed in Japan at a

rate not exceeding I5 per cent of the gross
Artcle 7 amountofthedividends.

2. Dividends paid by a company which is a

I. Where resident of the United Arab Republic to a

(a) an enterprise of a Contracting State residentofJapanmay be txed in the United
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Arab Republic. But such dividends shall be RepublicLaw No. 14 of I939, provided that
subject only to the tax on income derived the remaining Io per cent of the net profits
from movable capital, the defence tax, the shall be set aside to form a special reserve

national security tax and the supplementary which shall be entered in the local balance
taxes. If paid to an individual, the general sheet submitted annually to the United Arab
income tax levied on the net total income Republic tax authorities. Such amount shall
may also be imposed at a rate not exceeding be subject only to the tax on commercial
20 per cent. Dividendspaid shall be deducted and industrialprofits.
from the amount of the distributing com- All amounts deducted from the aforesaid IO

pany's taxable income or profits subject to per cent set aside to form the special reserve

the tax chargeable in respect of its industrial for purposes other than the redemption of
and commercialprofits if such dividends are losses incurred in the trade or business
distributedout ofthe taxable income or pro- carried on by that pernanent establishment
fits of the same taxable year and not distri- situated in the United Arab Republic shall
buted out of accumulated reserves or other be deemed to have been distributed in the
assets. United Arab Republic and shall be taxed
3. (a) Dividends paid by a company which accordingly.
is a resident of Japan whose activities lie 5. The provisions of paragraphs I and 2 of
solely or mainly in the United Arab Repub- this Article shall not apply if the recipient of
lic shall in the United Arab Republic be the dividends, being a resident of a Col-
treated as mentioned in paragraph 2 of this tracting State, has in the other Contracting
Article. State, of which the conpany paying the
(b) For the purposes of this paragraph, the dividendsis a resident, a permanentestablish-
activitiesofa companyshall be considered to ment with which the holding by virtue of
lie mainly in the UnitedArab Republic, if9o which the dividends are paid is effectively
per cent or more ofsuch activities are carried connected. In such a case, the provisions of
out in the United Arab Republic through a Article j shall apply.
permanentestablishmentsituated therein. 6. Wherea companywhich is a residentofa
4. Dividends, deemed to be paid out of the Contracting State derives profits or incone

yearly profits of a permanent establishment from the other Contracting State, that other
maintained in the United Arab Republic by ContractingStatemay not imposeany tax on

a company which is a resident of Japan the dividends paid by the company to

whose activities extend to countries other persons who are not residents of that other
than the United Arab Republic, shall in the Contracting State, or subject the cmpany's
United Arab Republic be treated as men- undistributedprofits to a tax on undistribut-
tioned in paragraph2 ofthisArticle. ed profits, even if the dividends paid or the
The permanent establishment shall be con- undistributed profits consist wholly or

sidered to have distributed as dividends n partly of profits or incone arising in that
the United Arab Republic within 60 days other ContractingState.
from the closing of its financial year, an 7. The term dividends as used in this
amount equivalent to 90 per cent of its total Article means income from shares, jouis-
net profits liable to the tax on industrial and sance shares or jouissance rights, mining
commercial profits without applying the shares, founders' shares or other similar
provisions ofArticle 36 of the United Arab rights,not beingdebt-claims,participating in
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profits, as well as income from other ContractingState.

corporate rights assimilated to income fron 5. Interestshall be deemed to arise in a Con-

slares by the taxation law ofthe Contracting tracting State when the payer is that Con-

State of which the company making thc tracting State itself, a local government or

distribution is a resident. a resident of tlat Contracting State. Where,
however, the person paying the interest,

Articlc g whether he is a resident of a Contracting
State or not, has in a Contracting State a

I. Interest arising in a Cotracting State and pernanent establishment in connection with
paid by a resident of that Contracting State which the indebtednesson which the interest

to a resident of tle other Contracting State is paid was ncurred, and such interest is

n7ay be taxed in the first-nentioned Con- borneby such permanentestablishment,then

tracting State according to the law of that such interest shall be deemed to arise in the
first-mentionedContractingState. Contracting State in which the permanent
2. The tern interest as used in this Article establishmentis situated.
neans incone fron Government securities,
bonds or debentures (exclusive of debts Article o

secured by nortgages on real estate, in

which case the provisions of Article 4 shall 1. Royalties arising in a Contracting State

apply), whether or not carrying a right to and paid to a resident of the other Contract-

participate in profits, and debt-claims of ing State may be taxed in the first-mentioned

every kind as well as all other income Contracting State at a rate not exceeding I 5

assimilated to income from money lent by per cent ofthe gross amount ofthe royalties.
the taxation law of the Contracting State in 2. The term royalties as used in this
which the ncomearises. Article means paymentsofany kind received

3. The provsions of Article 5 shall apply if as a consideration for the use of, or the right
the recipient of the interest, being a resident to use, any copyright of literary, artistic or

of a Contracting State, has in the other scientifc work, any patent, trade mark,
Contracting State in which the interest arises design or model, plan, secret formula or

a permanent establishment with which the process, or for the use of, or the right to use,

debt-claimfron which the interest arises s industrial, commercial or scientific equip-
effectivelyconnected. ment, or for information concerning in-

4. Where, owing to a specal relationship dustrial, commercialor scientific experience.
between the payer and the recipient or 3. Nothwithstanding the provisions of this
between both of them and some other Convention, rents and royalties in respect of

person, the amount of the interest paid, cinematographic films may continue to be

having regard to the debt--claini for which it taxed under the laws of both Contracting
is paid, exceeds the amount which would States.

have been agreed upon by the payer and the 4. The provsions of this Article shall not

recipient in the absence of such relationship, apply where founders' shares are issued in the
the provisionsofthis Article shall apply only United Arab Republic as a considerationfor
to the last-mentioned amount. In that case, the rights mentioned in paragraph 2 of this
the excess part of the payments shall remain Article and taxed in accordance with the
taxable according to the law of each provisions of Article I of the United Arab
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R-epublicLaw No. I4 of1939. In such a case, 2. Gains from the alienation of movable
the provisionsofArticle 8 shallapply. property forming part of the business
5. The provisions of paragraph I of this propertyemployed in a permanentestablish-
Article shall not apply if the recipient of the ment which an enterprise of a Contracting
royalties, being a resident of a Contracting State has i the other ContractingState or of
State, has in the other Contracting State in movable property pertaining to a fixed base
which the royalties arise a permanent available to a resident ola Contracting State
establishment with which the right or in the other Contracting State for the
property giving rise to the royalties is purpose ofperforming profssionalservices,
effectively connected. In such a case, the including such gains from the alienation of
provisionsofArticle 5 shall apply. such a permanent establishment (alone or

6. Where, owing to a special relationship together with the whole enterprise) or of
between the payer and the recipient or such a fixed base, may be taxed in the other
between both of them and some other Contracting State. However, gains from the
person, the amount of the royalties paid, alienation of novable property of the kind
having regard to the use, right or informa- referred to i paragraph I ofArticle 6, shall
tion for which they are paid, exceeds the be taxable only in the Contracting State of
amount which would have been agreed which the alienatorofsuch movableproper-
upon by the payer and the recipient in the ty is a resident.
absence of such relationship, the provisions 3 Gains from tle alienationofany property
of this Article shall apply only to the last- or assets other than those mentionedin para-
mentioned amount. In that case, the excess graphs I and 2 ofthisArticle may be taxed in

part of the payments shall remain taxable the Contracting State in wlich the gains are

according to the law of each Contracting derived.
State.

7. tLoyalties shall be deemed to arise in a ArtiCle 12

Contracting State when the payer is that
Contracting State itself, a local government I. Income derived by a resident of a

or a resident of that Contracting State. Contracting State in respect of professional
Where, however, the person paying the services or other independent activities of a

royalties, whether he is a resident of a similar character shall be taxable only in

ContractingState or not,has in a Contracting that Contracting State unless he has a fxed
State a permanent establishment by which base regularly availble t him in the other
the royalties are paid, then such royalties Contracting State for the purpose of
shall be deemed to arise in the Contracting performing his activities or he is present
State in which the permanent establishment within that other Contracting State for a

is situated. period or periods exceeding in the aggregate
I83 days in the taxable year concerned. If

Artide he has such a fixed base or remains in that
other Contracting State for the aforesaid

I. Gains from the alienation of immovable period or periods, the income may be taxed
property, as definedin paragraph2 ofArticle in that other Contracting State but only
4, may be taxed in the Contracting State in so much of it as is attributable to that fixed
whichsuch propertyis situated. base or is derived in that other Contracting
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State during the aforesaid period or periods. Article 4
2. The term professionalservices ncludes
especially ndependent scientific, literary, Directors' fees and sinilar payments derived
artistic, educationalor teaching activites as by a resident of a Contracting State in his
well as the independent activities of phy- capacity as a member of the board of
sicians, lawyers, engineers, architects, den- directors ofa conpany which is a resident of
tists and accountants. the other Contracting State may be taxed n

that other ContractingState.
Article t 3

Article 15
I. Subject to the provisions of Articles I4,
I6 and I7, salaries, wages and other similar Notwithstanding the provisions of Articles
remunerationderivedby a resident ofa Con- I 2 and I 3, ncome derived by public enter-

tracting State in respect of an employment tainers, such as theatre, motion picture,
shall be taxable only in that Contracting radio or television artistes, and nusicans,
State unless the enployment is exercised in and by athletes, from their personal activities
the other Contracting State. If the employ- as such may be taxed in the Contracting
ment is so exercised, such remunerationas is State in which these activities are exercised.
derived therefrom may be taxed in that
other ContractingState. Article 6

2. Notwithstanding the provisions of para-

graph I of tlis Article, remuneration Subject to the provisions of paragraph I of
derived by a resident of a Contracting State Article 17, pensionsandothersimilarremune-
in respect ofan employnentexercised in the rationpaid to a residentofaContractingState

other Contracting State shall be taxable only in considerationofpast enploymentshall be
in the first-mentionedContracting State if taxable only in that ContractingState.

(a) the recipient is present in the other
Contracting State for a period or Article 7

periods not exceeding in tle aggregate
183 days in the taxable year concerned, I. Renuneration, including pensions, paid
and by the Governnent of a Contracting State

(b) the remunerationis paid by, or on behalf (ncluding local governments thereof), or

of, an employer who is not a resident of paid out of funds which are created by such
the other ContractingState, and Governnent or to which such Government

(c) the remuneration is not borne by a per- contrbutes, to any individual in respect of
manent establishment or a fixed base services rendered to such Government in the
which the employer has in the other discharge of functions of a governmental
ContractingState. nature shall be exempt from tax of t:he other

3-Notwithstanding the preceding provi- Contracting State, unless the individual is a

sions of this Artcle, remunerationin respect national of or admitted for permanent
of an employment exercised aboard a ship residence to that other Contracting State
or aircraft operated in nternationaltraffc by without being also a national ofor admitted
an enterprise of a Contracting State may be for permanent residenceto the first-mention-
taxed in that ContractingState. ed ContractingState.
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2. The provisions of Articles I3, I4 and I6 Article 20

shall apply to remuneration or pensions in

respect of services rendered in connection I. Subject to the provisions of the law of
with any trade or business carried on by the Japan regarding the allowance as a credit
Governmentof a Contracting State (includ- aginst Japanese tax of tax payable in any

ing local governmentsthereof). country other than Japan, United Arab
Republictax payable,whetherdirectlyor by

Artide 1 8 deduction, in respect ofincome from sources

within the United Arab Kepublic slall be
A resident of a Contracting State, who is allowed as a credit against Japanese tax pay- -

temporarilypresent in the other Contracting able in respectofthat income.
State solely: 2. (a) Where a person being a resident ofthe
(a) as a student at a university, college or United Arab R.epublic derives incomefrom

school in that other Contracting State, Japan and that income, in accordance with
(b) as a business or technical apprentice, or the provisions of this Convention, may be
(c) as a recipient of a grant, allowance or taxed in Japan, the United Arab Republic

award for the primary purpose of study shall, subject to the provisions of subpara-
or research from a governmental, graph (b) of this paragraph, exempt such
religious, charitable, scientific or educa- income from tax but may, in calculating tax

tional organisation on the remahfing income of that person,
shall not be taxed in the other Contracting apply the rate oftax which would have been
State in respect of remittances from abroad applicable if the exenpted ncome had not

for the purposes of his maintenance, educa- been so exempted.
tion or training or in respect ofa scholarship (b) Wlere a person being a resident of the
grant. The same shall apply to any anount United Arab Republicderives income from
representing remuneration for services ren- Japan and that income, in accordance with
dered in that other Contracting State, the provisions ofArticles 8,9 and IO may be
provided that such services are in connection taxed in Japan, the United Arab Republic
with his studies or training or are necessary shall allow as a deductionfrom the tax on the
for the purposeoflis maintenance. incomeofthatpersonan amountequal to the

tax paid in Japan. Such deduction shall not,
Article g however, exceed that part of the tax, as

computed before the deduction is given,
A resident of a Contracting State who, at which is appropriate to the income derived
the invitationofa university,collegeor other fromJapan.
establishnent for higher education or

scientific research in the other Contracting Artide 21

State, visits that other Contracting State

solely for the purpose of teaching or scien- . The nationals ofa Contracting State shall
tific research at such institution for a period not be subjected in the other Contracting
not exceeding two years shall not be taxed in State to any taxation or any requirement
that other ContractingState on his remunera- connected therewith which is other or more

tion for such teachingor research. burdensomethan the taxation and connected
requirements to which nationals of that
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other Contracting State in the same cir- Republc Law No. 14 of 1939 and the
cumstancesare or may be subjected. exemptions conferred in the United
2. The term nationals means: Arab Republic by Articles 5 and 6 of

(a) all individuals possessing the nationality the UnitedArab RepublicLaw No. I4 of
ofa ContractingState; 1939.

(b) all legal persons, partnerships and 6. In this Artcle the term taxation means

associations deriving their sttus as such taxes ofeverykind and description.
front the law in force in a Contracting
State. Article 22

3 . The taxation on a permanent establish-
ment which an enterprise of a Contracting I. Where a resident of a Contracting State
State has in the other Contracting State considers that the actions of one or both of
shall not be less favourably levied in that the ContractingStates resultor will result for
other Contractng State tlian the taxation hint in taxation not in accordance with this
levied on enterprises of that other Contract- Convention, he may, notwithstanding the
ing State carryingon the same activities. remedies provided by the natonal laws of
This provision shall not be construed as those Contracting States, present his case to

obliginga ContractingState to grant to resi- the competent authority of the Contracting
dents of the other ContractingState any per- State ofwhichhe is a resident.
sonal allowances, reliefs and reductions for 2. The coipetentauthorityshall endeavour,
taxation purposes on account of civil status if the objection appears to it to be justified
or family responsibilities which it grants to and if it is not itself able to arrive at an

its own residents. appropriate solution, to resolve the case by
4. Enterprises of a Contractng State, the mutual agreement with the competent
capital ofwhich is whollyor partlyownedor authority of the other Contracting State,
controlled, directly or indirectly, by one or with a view to the avoidance oftaxationnot

more residents of the other Contracting in accordancewith this Convention.

State, shall not be subjected ha the first- 3. The competent authorities of the Con-
nentionedContractigState to any taxation tracting States shall endeavour to resolve by
or any requirement connected therewith mutual agreement any difficulties or doubts
which is other or more burdensome than the arising as to the interpretationor application
taxation and connected requirements to of this Convention. They may also consult
which other sinlar enterprises of that together for the elimination of double
first-mentioned Contracting State are or taxation in cases not provided for in this
may be subjected. Convention.

5. The provisions of this Article shall not be 4. The competent authorities of the Con-
construedas afectng: tracting States may communicatewith each
(a) the provisions of the Japanese law under other directly for the purpose of reaching an

which clistributed profits, are in the case agreement in the sense of the preceding
of Japanese companies, taxed at a lower paragraphs of this Article. When it seems

rate than undistributedprofits;and advisable in order to reach agreement to

(b) the application in the United Arab Ke- have an oral exchangeofopinions, such ex-

public ofArticle I I, paragraphs I and 2 changemaytakeplacethroughaCommission
and Article I bis of the United Arab consistingofrepresentativesofthecompetent
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authorities of the Contracting States. Article 25

Article 23 L This Conventionshall be ratified and the
instrumentsofratificationshall be exchanged

I. The competent authorities of the Con- at Tokyo as soon as possible.*
tracting States shall exchange such informa- 2. This Cnventionshall enter into force on

tion as is necessary for the carrying out of the date oftheexchangeoftheinstrumentsof
this Conventionand of the domestic laws of ratification and its provisions shall have
the Contracting States concertfing taxes effct:
covered by this Convention insofar as the (a) In Japan
taxation thereunder is in accordance with as respects income for any taxable year

this Convention or for th prevention of beginning on or after the first day of
fiscal evasion in relation to such taxes. Any January in the calendar year in which the
information so exchanged shall be treated as exchange of the instruments of ratification
secret and shall not be disclosed to any takes place.
persons or authrities other than those (b) In the UnitedArab l.epublic:
concerned with the assessment or collection (I) aS respects tax on income from movable
of the taxes which are the subject of this capital and tax on wages, salaries,
Convention. indemnities and pensions, which taxes

2. In no case shall the provisionsofparagraph are due on or after the date on which the
I of this Articlebe construed so as to impose exchange of the nstruments of ratifica-
on a ContractingState tle obligation: tion takes place;
(a) to carry out administrative measures at (2) as respects tax on conmercial and

variance with the laws or the ad- industrial profits for any accounting
ministrative practice of that or of the period ending on or after the date on

other ContractingState; which the exchangeofthe instrumentsof

(b) to supply particulars which are not ratificationtakes place;
obtainable under the laws or in the (3) as respects tax on income derived from
normal course of the administration of immovableproperty (including the land
that or oftheother ContractingState; tax, the buildings tax and the ghaffir tax),

(c) to supply informationwhich would dis- tax on profits from liberal professions
close any trade, busness, industral, and all othernon-conmercialprofessons
commercial or professional secret or and the general ncome tax, for the
trade process, or nformation, the calendar year in which the exchange of
disclosure of which would be contrary the nstruments of ratification takes
to publicpolicy. place.

The rules in subparagraph (b) of this para-
Article 24 graph shall be correspondinglyapplicable re-

spectively to the defence tax, to the national

Nothing in this Convention shall affect the security tax and to the supplementary taxes.

fiscal privileges of diplomatic or consular
offcials under the general rules of nter-
national law or under the provisions of * The instruments of ratificationwere exchang-
special agreements. ed on August 6, I969.
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Article 26 period ending on or after the first day of
July in the calendar year next following

Either of the Contracting States may ter- that in wlch the notice is given;
minate this Conventionafter a period offive (3) as respects tax on income derived from
years from the date on which tlais Conven- immovable property (including the land
tion enters into force, by giving to the other tax, the buildingstax and the ghafr tax),
Contracting State, through the diplomatic tax on profits from liberal professions
channels, written notice of termination, and all other non-commercial profes-
provided that such notice shall be given only sions and the general income tax, for the
on or before the thirtieth day ofJune in any calendar year next following that in
calendar year, and, in such event, this which the noticesgiven.
Conventionshall cease to be effective: The rules in subparagraph (b) of this para-

(a) In Japan: graph shall be correspondingly applicable
as respects income for any taxable year respectivelyto the defence tax, to thenational
beginning on or after the first day of security tax and to the supplementary taxes.

January in the calendar year next following In witness whereof the undersigned, being
that in which the notice is given. duly authorised thereto, have signed this
(b) In the UnitedArab Republic: Convention.

(1) as respects tax on income from movable

capital and tax on wages, salaries, in- Done in duplicate at Cairo, this third day of
demnities and pensions, which taxes are September, I968 in the English language.
due on or after the first day ofJuly n the
calendar year next following that in For Japan: For the United
which thenotice is given; Yoshimitsu Ando Arab Republic:

(2) as respects tax on commercial and AhmadEl Sayed
ndustrial profits for any accounting Shaaban
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TEXT

Japan and the RepublicofKorea, Article 2

Desiring to conclude a Convention for the

avoidanceofdouble taxationand the preven- (I) In this Convention, unless the context

tion of fiscal evasion with respect to taxes on otlierwise requires:
income, (a) the term Korea means the Republic
Have agreed as follows: ofKorea;

(b) the term Japan, when used in a

Article 1 geographical sense, means all the ter-

ritory in which the laws relating to

(I) The taxes which are the subject of this Japanese tax are in force;
Conventionare: (c) the terms a Contracting State and

(a) In the Republic of Koiea, the income the other Contracting State mean

tax and the corporation tax (hereinafter Japan or Korea, as the context requires;
refrred to as Korean tax). (d) the term person comprises an indi-

(b) In Japan, the income tax, the corporation vidual, a corporationand any other body
tax and the local inhabitant taxes (herein- ofpersons;.
after referred to as Japanese tax). (e) the tern corporation means any body

(2) This Convention shall also apply to corporate or any entity treated as a body
taxes, whether national or local, substantially corporate for tax purposes;
similar to those covered by paragraph (I) of (f) the term tax means Japanese tax or

this Article, which are imposed in addition Korean tax, as the context requires;
to, or in place of the existing taxes after the (g) the term competentauthorities means:

date ofsignatureofthis Convention. (i) in Korea, the Minister of Finance or

his authorizedrepresentative;
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(ii) in Japan, the Minister of Finance or (f) a mine, quarry or other place of ex-

his authorized representative. tractionofnaturalresources;
(2) As regards the application of this Con- (g) a building site or construction, instal-
ventionby a ContractingState, any term not lation or assembly project which exists
expressly defined shall, unless the context for more than six months.
otherwise requires, have the meaning which (3) Notwithstanding the provisions ofpara-
it has under the 'laws of that Contracting graph (I) of this Article, a permanent esta-

State relating to the taxes to which this blishment shall not include a fxed place of
Conventionapplies. business used only for one or more of the

followingactivities:
Article 3 (a) processing by another person of goods

or merchandise belonging to the resi-
(I) For the purposes of this Convention, the dent or corporation;
term residentofa ContractingState means (b) mere purchase of goods or merchandise
an individual who is a resident of that Con- for the residentor corporation;
tracting State for tax purposes of that Con- (c) mere storage of goods or merchandise
tracting State. belonging to the resident or corporation;
(2) For the purposes of this Convention, the (d) collectionof informationfor the resident
term corporation of a Contracting State or corporation;
means a corporation which has its head or (e) advertising, the conduct of scientific
main office in that ContractingState. research, the display of goods or mer-

(3) Where by reason of the provisions of chandise, the supply of information
paragraph (I) of this Article an individual is or similar activities which have a pre-
a resident of both Contracting States, then paratory or auxiliary character in the
the cmpetent authorities of both Con- business of the resident or corporation.
tracting States shall determine by mutual (4) Even if a resident.or corporation of a

. agreement the Contracting State of which ContractingState does not have a permanent
that individual shall be deemed to be a establishment in the other Contracting State
resident for the purposes ofthis Convention. under the provisions of paragraphs (I), (2)

and (3) of this Article, it shall be deemed to

Article 4 have a permanentestablishmentin that other
ContractingState ifit:

(I) For the purposes of this Convention, the (a) engages in business in that other Con-
term permanent establishment means a tracting State throughan agentwho
fixed place of'business in which a resident or (i) has an authority to conclude con-

corporationofa ContractingState wholly or tracts in the name of that resident or

partlycarries on business. corporation and regularly exercises
(2) The term a fixed place of business that authority in that other Con-
includes,but is not limited to: tracting State, unless the exercise of
(a) an ottice; the authority is limited to the pur-
(b) a store or other sales outlet; chase of goods or merchandise for

(cd))
a the residentor corporation;or

a workshop; (ii) regularly secures orders in that
(e) a warehouse; other Contracting State wholly or
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almost wholly for that resident or ing State shall be taxable in the other Con-

corporation or for that resident or tracting State only on income derived from

corporation and other persons who sources within that other Contracting State

are controlled by or have a control- subject to the limitations set forth in this

ling interest in that resident or cor- Convention.

poration;or (2) Any item of ncome to which the provi-
(iii) maintains in that other Contracting sions of this Conventionare not expresslyap-

State astockofgoodsor merchandise plicable may be taxed in each of the Con-

belonging to that resident or corpo- tracting States in accordance with its own

ration from which he regularly laws.
makes deliveries;or (3) The provisions of this Convention shall

(b) provides in that other Contracting State not be construed to restrict in any manner

(i) personal service, such as supervisory, any exclusion, exemption, deduction, credit

technical or any other professional or other allowance now or hereafer ac-

service performed for more than corded by (a) the laws of a Contracting
six months in connection with a State or (b) any other agieement bet:ween

contract of a building, construction, the both Contracting States in the deter-

nstallation or assembly project; or mination of the tax of that Contracting
(ii) the services of public entertainers State.

referred to in paragraph (4) of Ar- (4) The laws in force in either Contracting
ticle I2. State shall continue to govern the taxation

(5) Notwithstanding the provisions of para- of income in that either Contracting State

graph (4) of this Article, a resident or corpo- except where provisions to the contrary are

ration of a Contracting State shall not be made in this Convention.

deemed to have a permanentestablishmentin
the other ContractingState merely because it Article 6

uses the services in that other Contracting
State ofa bona fide broker, general commis- (I) A resident or corporation of a Contract-

sion agent, forwarding agent, custodian or ng State shall be exempt from tax in the

other agent of independent status acting in other Contracting State with respect to its

the ordinarycourse ofhis business. industrial or commercial profits if that

(6) The fact that a corporation of a Con- resident or corporation has no permanent

tracting State controls or is controlled by (a) establishment in that other Contracting
a corporation of the other Contracting State State.

or (b) a corporationwhich carries on business (2) If a resident or corporation of a Con-

in that other Contracting State (whether tracting State has a permanent establishment

through a permanent establishment or in the other Contracting State, the per-

otherwise) shall not of itself constitute for manent establishment may be taxed in that

eithercorporationa permanentestablishment other Contracting State on the entire in-

ofthe other. come of that resident or corporation from
sources within that other Contracting State.

Article 5 (3) In the determination of the ndustrial or

commercialprofits ofa permanentestablish-

(I) A resident or corporationofa Contract- ment which a resident or corporation of a
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Contracting State has in the other Con- (b) in any third country which exempts
tracting State, there shall be allowed as from its taxes on income or revenue

deductions expenses, wherever incurred, derived by a resident or corporation of
which are reasonably connected with such the other Contracting State from the
profits, including executive and general operation of ships or aircraft registered
administrativeexpenses. in that other ContractingState
(4) Notwithstandingthe provisions ofpara- shall be exempt rom tax in that other Con-
graph (5) of this Article, no profits shall be tracting State.
deemed to be derived from sources within (2) The provisions of paragraph (I) of this
a Contracting State in which a permanent Article shall likewise apply in respect ofpar-
establishmentofa resident or corporationof ticipations in a pool, in a joint business or in
the other Contracting State is located, by an international operations agency of any
reason of mere purchase of goods or kind by a resident or corporationofa Con-
merchandise by that permanent establish- tracting State engaged in the operation of
ment solely for that resident or corporation, ships or aircraft in internationaltraffic.
or by that resident or corporation for itself (3) For the purposes ofparagraph (I) of this
(5) For the purposes of this Article, the Article, the term tax includesthe enterprise
industrial or commercial profits derived tax of Japan or the business tax of Korea, as

from the sale by a resident or corporationin a the context requires.
Contracting State of goods or merchandise (4) The arrangement made by the Notes
purchased or manufactured in the other exchangedat Seoul on April I, I969 between
Contracting State by such resident or the Government of Japan and the Govern-
corporationshall be treated as income deriv- ment of the Republic of Korea concerning
ed from sources in part within the Contract- reciprocal exemption from taxation of
ing State in which such goods or merchand- income or revenue derived from the
ise are purchased or manufactured and in operationofships or aircraft shall cease to be
part within the Contracting State in which effective as from the dates from which the
such goods or merchandise are sold. The provisionsof this Conventionare applicable.
Governments or competent authorities of
both ContractingStates may, consistent with Article 8
the principles of taxation laid down in this
Article, consult and arrange details for the (]) Where a resident or corporation of a

apportionnentofsources ofthe industrial or Contracting State deriving income in the
commercialprofits describedabove. other Contracting State is related to any

other person and where such related persons
Article 7 make arrangements or impose conditions

between themselveswhich are different from
(I) Notwithstanding the provisions of para- those which would be nade between n-
graph (2) of Article 6, income or revenue dependent persons, then any income which
which a resident or corporation of a Con- would, but for those arrangements or

tracting State derives from the operation in conditions, have accrued to such resident or

international traffic of ships or aircraft re- corporation but, by reason of those ar-

gistered- rangementsor conditions,has not so accrued,
(a) in either ContractingState, or may be included in the income of such
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resident or corporation for the purposes of State including local authorities thereof, the
this Convention and taxed in that other central bank of that other Contracting State,
ContractingState accordingly. or any agency or instrumentality (including
(2) A person is related to another person if financial institution) wholly owned by that

(a) either person participates directly or Governmentor that central bank or by bot:h

indirectly in the management, control or shall be exempt from tax in the first-

capital of the other, or (b) any third person or mentionedContractingState.

persons participate directly or indirectly in (3) The provisions of paragraph (I) of this
the management, control or capital of both. Article shall not apply if the recipient of the

interest, being a resident or corporationof a

Article 9 Contracting State, has in the other Cntract-

ing State in which the intrest arises a

(I) The tax imposed in a Contracting State permanent establishment with which the
on dividends derived from sources within debt-claim from which the interest arises is

that Contracting State by a resident or effectively connected. In such a case, the

corporation of the other Contracting State provisions of Article 6 shal1 apply, as if it

shall not exceed I2 per cent of the gross were industrialor commercialprofits.
amount thereof (4) Where any interst, paid by a person to

(2) The provisions of paragraph (I) of this any related person, as defined in Article 8,
Article shall not apply if the recipient of the exceeds a fair and reasonableconsideration in

dividends, being a resident or corporationof respect of the indebtedness for which it is

a Contracting State, has in the other Con- paid, the provisions of paragraph (I) of this

tracting State in which the dividends arise a Article shall apply only to so much of the

permanent establishment with which the interest as represents such fair and reasonable

holding by virtue ofwhich the dividends are consideration; and the excess part of the

paid is effectively connected. In such a case, paymentshall be taxableaccordingto the laws
the provisions of Article 6 shall apply, as if ofeach ContractingState and the provisions
they were industrial or commercial profits. of this Convention where applicable.
(3) Dividends paid by a corporation of a (5) (a) Except as provided in subparagraph
Contracting State shall be treated as income (b), interest paid by a Contracting State

from sources within that Contracting State. including any local authorities thereofor

by a resident or corporation of that
Article l o Contracting State shall be treated as n-

come from sources within that Contract-

(I) The tax imposed in a Contracting State ng State.
on interest derived from sources within that (b) Interest paid by a resident or cor-

Contracting State by a resident or corpora- poration of a Contracting State with a

tion of the other Contracting State shall not permanent establishment in the other
exceed I2 per cent ofthe gross amount there- Contracting State or outside both
of. Contracting States directly out of the

(2) Notwithstanding the provisions of para- funds of such permanent establishment

graph (I) of this Article, interest derived on indebtedness incurred for the sole use

from sources within a Contracting State by of, or on banking deposits made with,
the Government of the other Contracting such permanent establishment shall be
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treated as income from sources within (b) ndustrial,commercialor scientificequip-
the country in which such permanent ment, or information concerning in-
establishmentis located. dustrial, commercial or scientific know-

ledge, experienceor skill, or

Artide 1 (c) ships or aircraf leased under a bare boat
charter contract.

(I) (a) The tax imposed in a Contracting (4) The provisions ofparagraphs (I), (z) and
State on royalties derived from sources (3) of this Article shall not apply to any
within that Contracting State by a royalties, rentals or other amounts paid in
resident or corporation of the other respect ofthe operation ofmines, quarries or

Contracting State shall not exceed I2 per other places of extraction of natural re-

cent ofthegross amount thereof. sources.

(b) The tax imposed in a Contracting State (5) Where any royalties or income, paid by
on ncome derived from sources within a person to any related person, as defined in
that Contracting State from the aliena- Article 8, exceed a fair and reasonable con-

tion of the property, right or informa- sideration in respect ofthe property, right or

tion referred to in paragraph (3) (a) and informationfor which they are paid, the pro-
(b) of this Article by a resident or visions of paragraph (I) of this Article shall
corporation of the other Contracting apply only to so much of the royalties or

State shall not exceed I2 per cent of the ncome as represents such fair and reasonable
gross amount thereof. consideration;and the excess part ofthe pay-

(2) The provisions of paragraph (I) of this ment shall be taxable according to the laws
Article shall not apply if the recipient of the ofeach Contracting State and the provisions
royalties or ncome, being a resident or ofthis Conventionwhere applicable.
corporation of a Contracting State, has in (6) tLoyaltiespaid for the use of, or the right
the other Contracting State in which the to use, in a ContractingState, property, right
royalties or ncome arise a permanent or informationdescribed in paragraph (3) of
establishmentwith which the property, right this Article shall be treated as income from
or infbrmationgiving rise to the royalties or sources within that Contracting State. How-
ncome is effectively connected. In such a ever, royalties from leasing ships or aircraf
case, the provisions ofArticle 6 shall apply, operated in nternational traffic shall be
as if the royalties or ncome were industrial treated as ncome from sources within the
or commercialprofits. Contracting State of which the lessee is a

(3) For the purposes ofthis Article, the term resident or corporation. Income from the
royalties means any royalties, rentals or alienation of property, right or information
other amounts paid as a considerationfor the described in paragraph (3) (a) and (b) of this
use of or the right to use- Article for use in a ContractingState shall be
(a) copyrights of literary, artistic or scien- treated as income from sources within that

tific works, motion picture flms, films ContractingState.
or tapes for radio or television broad-
casting, patents, designs, models, plans, Article 2

secret processes or formulae, trade-
marks, or other likt property or rights, (I) Subject to the provisions of Articles I3,
or I4, I5 and I6, remuneration received by a
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resident of a Contracting State for his periods not exceeding in the ag-

personal services shall be taxable only in that gregate I83 days in the calendar year

Contracting State unless such remuneration concerned, and
is derived from sources within the other (ii) the services are performed as an

Contractng State. If the remuneration is so employee of a resident or corpora-

derived, it may be taxed in that other tion of the first-mentioned Con-

ContractingState. tracting State, and

(2) (a)Income received by an individual (iii) the remuneration is not deducted
for his performance of personal services as such in computing the profits
(either as an employee or in an indepen- of a resident or corporation of tle

dent capacity) or for furnishing the first-mentioned Contracting St:ate

personal services of other persons and taxable in that other Contracting
income received by a corporation for State; or

furnishing the personal services of its (b) (i) he is present within the other

employeesor others shall be treated as in- Contracting State for a period or

come from sources within the Con- periods not exceeding in the ag-

tracting State in which such services are gregate 90 days in the calendar year

performed. concerned,and

(b) Notwithstanding the provisions of (ii) he performs professional services,
subparagraph (a) above, remuneration and
for personal services performed aboard (i) the remuneration received for such

ships or aircraft operated by a resident or services does not exceed 3,000

corporation of a Contracting State shall United States dollars or its equiva-
be treated as income from sources within lent in Japanese Yen or Korean

that Cont:racting State, if rendered by a Won.

member of the regular complement of (4) Notwithstanding the provisions of para-

the ships or aircraft. graphs (I) and (3) of this Article, the income

(c) Notwithstanding the provisions of sub- derived by public entertainers, such as

paragraph (a) above, the remuneration theatre, motion picture, radio or television
received by an individual in his capacity artistes, musicians and athletes, from their
as a memberofthe board ofdirectorsofa personalservices as such shall be exempt from

corporation shall be treated as income tax in the Contracting State in which the
from sources within a ContractingState, services are performed unless such income

ifthe corporationofwhichthe individual exceeds either IOO United States dollars or

is a director is a corporation of that its equivalent in Japanese Yen or Korean

ContractingState. Won for each day such person is present in

(3) Notwithstanding the provisions of para- that Contracting State or an aggregate

graph (I) of this Article, a resident of a Con- amount of 3,000 United States dollars or its

tracting State shall be exempt from tax in t:he equivalent in Japanese Yen or Korean Won.

other Contracting State with respect to

income from personal services rendered in Article 3
the other ContractingStateif-

(a) (i) he is present within the other (I) An ndividual who is a resident of a

Contracting State fora period or Contracting State at the beginning of his
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visit to the other Contracting State and who, State in an amount not exceeding
at the invitation of the Government of that I,800 United States dollars or its
other Contracting State or of a university or equivalentin JapaneseYenor Korean
other accredited educational institution si- Won during any calendar year.
tuated in that other Contracting State, visits (2) The benefitsunder the provisionsofpara-
that other Contracting State for the primary graph (I) of this Article.shall only extend
purpose of teaching or engaging in research, for such period of time as may be reasonably
or both, at a university or other accredited or customarily required to effctuate the
educational institution shall be exempt from purpose of the visit, but in no event shall
tax in that other Contracting State on his any ndividual have the benefits of the said
ncome from such teaching or research for a paragraph for more than five consecutive

period not exceeding two years from the years.
date of his arrival in that other Contracting (3) An ndividualwho is a residentofa Con-
State. tracting State at the beginning of his visit

(2) The provisions of this Article shall not to the other Contracting State and who is

apply to income from research if such re- present in that other Contracting State for
search is undertakenprimarily for the private a period not exceeding one year, as an

benefitofa specificpersonor persons. employee of, or under contract with, a

resident or corporationof the first-mention-
Article 14 ed ContractingState, for the primarypurpo-

se of acquiring technical, professional or

(I) An individualwho is a resident ofa Con- business experience from a person other than
tracting State at the beginning of his visit to that resident or corporation of the first-
the other Contracting State and who is tem- mentionedContractingState shall be exempt
porarily present in that other Contracting from tax in that otler Contracting State on

State for the primarypurposeof- the remuneration for such period for his

(a) studying at a university or other ac- personal services performed in connection
credited educational nstitution in that with the acquisitionofsuch experience, ifthe
other ContractingState, or total ofamount received from abroad and of

(b) securing training required to qualifr him amount paid in that other Contracting State
to practice a profession or a professional does not exceed 5,000 United States dollars
speciality,or or its equivalent in Japanese Yen or Korean

(c) studying or doing research as a recipient Won during any calendaryear.
of a grant, allowance or award from a (4) An individualwho is a residentofa Con-

governmental,religious,charitable,scien- tracting State at the beginning of his visit

tific, literary or educationalorganization, to the other Contracting State and who is
shall be exempt from tax in that other Con- present in that other Contracting State for a

tracting State with respect to- period not exceeding one year, as a partici-
(i) remittance from abroad for the pur- pant in a programme sponsored by the

pose of his maintenance, education, Governmentofthat other ContractingState,
study, researchor training; for the primary purpose of training, research

(ii) the grant, allowance or award; and or study shall be exempt from tax in that
(iii) income from his personal services other ContractingState on the remuneration

rendered in that other Contracting for such period for his personal services
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performed in connection with such training, the dischargeofgovernmentalfunctionsshall

research or study, if the total of amount be exempt from Korean tax, unless (a) the

received from abroad and of amount paid in individual is a national of Korea, or (b) the

that other Contracting State does not exceed individual is admitted to stay in Korea under

5,000 United States dollars or its equivalent a status similar to permanentresidence, under

in Japanese Yen or Korean Won during any the ImmigrationLaw ofKorea.
calendaryear. (3) The provisions of this Article shall not

apply to salaries, wages, or similar compensa-
Article 5 tion, and pensions or similar benefits paid for

personal services rendered in connectionwith

Private pensions and private annuities paid a trade or business carried on by a Contract-

to a resident of a Contracting State shall be ing State or local authorities thereof for the
taxable only in that ContractingState. purposesofprofits.

Article 6 Article 1 7

(I) Salaries, wages, or similar compcnsation, An individual who qualifies for benefits
and pensions or similar benefits paid by, or under more than one provisionofArticles I2,

paid out of funds created by, the Govern- I3, I4 and I6 may enjoy the benefits under

ment ofKorea or local authorities thereof to the provisionmost favourable to hini, but he

any individual for personal services rendered shall not be entitled to the benefits of more

to the GovernmentofKorea or local author- than one provision in any taxable year or

ities thereofin the dischargeofgovernmental taxableperiod.
functions shall be exempt from Japanese tax,
unless (a) the indivdual is a national ofJapan Article 8

or is admitted to Japan for permanent
residence therein, or (b) the individual is Double taxation shall be avoided in the

admitted to stay in Japan under the law of followingmanner:

Japan with regard to staying ofa person who (I) Korea shall allow to a resident or cor-

lost his Japanese nationality on April 28, poration of Korea as a credit against Korean

1952 in accordancewith the provisionsofthe tax the appropriateamount of tax paid or to

Treaty of Peace with Japan and who has be paid to Japan. Such appropriate amount

been staying in Japan continuously since shall be based upon the amountof tax paid or

September 2, 1945 or a date prior thereto to be paid to Japan but shall not exceed that

(including the child of such person born in proportion of Korean tax which the income

Japan during the period from September 3, from sources within Japan bears to the entire

I945 to April 28, I952). incomesubject to Korean tax.

(2) Salaries, wages, or similar compensation, (2) Japan shall allow to a resident or cor-

and pensions or similar benefits paid by, or poration of Japan as a credit against Japanese
paid out of funds to which contributionsare tax the appropriateamount of tax payable to

made by, the Government of Japan or local Korea in accordance with the provisions of
authorities thereof to any individual for the laws of Japan regarding the allowance of

personal services rendered to the Govern- a credit against Japanese tax of tax payable in

ment of Japan or local authorities thereof in any countryother than Japan.
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(3) For the purposes of the credit referred obliging a ContractingState to grant to resi-
to in paragraph (2) of this Article, there shall dents ofthe other ContractingState any per-
be deemed to have been paid by a taxpayer sonal allowances, reliefs and reductions for
Korean tax whichwouldhave beenpaid: taxationpurposeson accountofcivilstatus or

(a) if the Korean tax would not have been family responsibilities which it grants to its
reduced in Korea in accordance with own residents.
the provisions of paragraph (I) of (3) A corporationofa ContractingState, the
Article 9, paragraph (I) of Article Io capital ofwhich is whollyor partly owned or

and paragraph (x) of Article I I of this controlled, directly or indirectly, by one or

Convention;or more residents or corporations of the other
(b) if the Korean tax would not have been Contracting State, shall not be subjected in

reduced or exempted in Korea in ac- the first-mentionedContracting State to any
cordance with the special incentive taxationor any requirementconnectedthere-
measures designed to promote economic with which is other or more burdensome
development in Korea, effective on the than the taxationand connectedrequirements
date of signature of this Convention to which other similar corporations of the
or which may be introduced in future frst-mentionedContractingState are or may
in laws relating to Korean tax in place be subjected.
of, or in addition to, the existing (4) In this Article the term taxation means

measures, provided that an agreement nationalor local taxes ofeverykind.
is made between the Governments of
the Contracting States in respect of tle Article 20

scope of the benefit accorded to the
taxpayerby the said measures. (I) The competent authorities of the Con-

tracting States may communicate with each
Article 19 other directly for the purposeofgiving effect

to the provisionsofthis Convention.
(I) A national of a Contracting State shall (2) Should any difficulty or doubt arise as to

not be subjected in the other Contracting the nterpretationor applicationof this Con-
State to any taxation, or any requirement vention, the competent authorities of the
connected therewith which is other or more Contracting States shall endeavour to settle
burdensome than the taxation and connected the question as quickly as possible by mutual
requirements to which nationalsofthat other agreement.
Contracting State in the same circumstances (3) The competent authorities of the Con-
are or may be subjected. tracting States may, ifnecessary, also consult
(2) The taxation on a permanent establish- with each other in respect of the enterprise
ment which a resident or corporation of a tax ofJapanand the business tax ofKorea.
Contracting State has in the other Con-

tracting State shall not be less fvourably Article 2

levied in that other Contracting State than
the taxation levied on residents or corpora- (I) The competentauthoritiesofa Contract-
tions of that other Contracting State in the ing State shall exchange such information
same circumstances. with the competent authorities of the other
This provision shall not be construed as Contracting State as is pertinent to carrying
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out the provisions of this Convention or either of the Contracting States the obliga-
preventing fraud or fiscal evasion in relation tion to carry out administrative measures

to the taxes which are the subject of this which are at variance with the regulations
Convention. and practices of the Contracting State

(2) Any infornation so exchanged shall be endeavouring to collect the tax or which

treated as secret but may be disclosed to would be contrary to he public policy of

persons (including a court or adni,istrative that ContractingState.

body) concerned with assessment, collection,
enforcement or prosecution with respect to Article 23

the taxes which are the subject of this
Convention. A taxpayer shall be entitled to present his

(3) The competent authorities of the Con- case to the competentauthoritiesof the Con-

tracting State to which a request for informa- tracting State of which he is a resident or

tion is made shall not exchange inforimation corporation, ifhe considers that the action of

if. the other Contracting State has resulted or

(a) the information is not available under will result for him in taxation contrary to the

the tax laws and administrative pro- provisions of this Convention. Should the

cedures of that Contracting State; or taxpayer's claim be considered to have merit

(b) the information is such as which would by the competent authorities of the Con-

disclose any trade, business, industrial tracting State to which the claim is made, the

or professionalsecret. competent authorities shall endeavour to

(4) The competent authorities of the Con- come to an agreement with the competent

tracting States shall notify each other ofany authorities of the other Contracting State

amendmentsof the laws relating to the taxes with a view to the avoidance of taxation not

referred to in paragraph (I) of Article I and in accordance with the provisions of this

of the adoption of any taxes refrred to in Convention.

paragraph(2) ofArticle I by transmitting the

texts of any amendments or new statutes, if Article 24

any at least once a year.
The provisions of this Convention shall not

Article 22 affect the fiscal privileges of diplomatic or

consular officials under the general rules of

(I) Each of the Contracting States shall international law or under the provisions of

endeavour to collect such taxes imposed in special agreements.
the other ContractingState as will ensure that

any exemption or reduced rate of tax Article 25

granted under this Convention in that other

Contracting State shall not be enjoyed by (I) This Conventionshall be ratified and the

persons not entitled to such benefits. The instrumentsofratificationshall be exchanged
Contracting State making such collections at Seou] as soon as possible.
shall be responsible to the other Contracting (2) This Conventionshall enter into force on

State for the sum thus collected. the thirtieth dy after the date of the ex-

(2) In no case shall the provisions of this change ofinstrumentsofratifcationand shall

Article be construed so as to impose upon be applicable-
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(a) in Korea: hundredand seventy ii the English language.
as respects ncome or revenue deriv-

FOR JAPAN:ed during the taxable years, taxable Kiichi Aichi
periods or accounting periods beginning
on or after the first day of January in FOR THE REPUBLIC OF KOREA:

the calendar year in which this Con- Hu Rak Lee
ventionenters nto force; and

(b) in Japan: PROTOCOL

as respects ncome or revenue derived
during the taxable years beginning At the signing of the Convention between
on or after the first day of January Japan and the Republic of Korea for the
in the calendar year in which this Avoidance of Double Taxation and the
Conventionenters into force. Prevention of Fiscal Evasion with respect to

Taxes on Income, tle undersigned have
Article 26 agreed as follows:

I. A resident or corporation of Japan shall
This Convention shall continue in effect be exempt from the business tax of the Re-
indefinitely but either of the Contracting public ofKoreaon revenue derived from the
States may, on or before the thirtieth day of supply ofproducts or services contractedon

June in any calendar year beginning after the or after the date ofthe entry into force ofthe
expirationof a period of five years from the aforementioned Convention in accordance
date of its entry nto force, give to the other with the provisions ofparagraph I (a) or (b)
Contracting State, through the diplomatic ofArticle i of the Agreement on the Settle-
channel, writtennoticeofterminationand, in ment of Problem concerning Property and
such event, this Conventionshall cease to be Claims and on the Economic Cooperation
applicable- between Japan and the Republic of Korea,
(a) in Korea: signed at Tokyo on June 22, I965.

as respects ncome or revenue derived 2. A resident or corporation of Japan shall
during the taxable years, taxable periods be exempt from the business tax of the Re-
or accounting periods beginning on or public of Korea on revenue derived from
after the first day of January in the transactionsmadeundercontracts,concluded
calendar year next following that in on or before December 3 I, I967 and falling
which the notice is given; and under the capital goods inducement con-

(b) in Japan: tracts as provided for in the Foreign Capital
as respects income or revenue derived Inducement Law of the Republic of Korea.
during the taxable years beginningon or 3. This Protocolshall come into force on the
after the first day of January in the date of the entry into force of the aforemen-
calendar year next following that in tioned Convention.
which the notice is given. Done in duplicate at Tokyo on this third .

IN WITNESS WHEREOF the undersign- day of March of the year one thousand nine
ed, being duly authorizedby their respective hundredand seventy in the English language.
Governments, have signed this Convention.
Done in duplicate at Tokyo on this third FoR JAPAN:
day of March of the year one thousand nine Kiichi Aichi
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FOR THE REPUBLIC OF KOREA: curred by (a) the head or main oflce
Hu Iak Lee including branches making a sale to a

person in that other Contracting State

EXCHANGEOFNOTES of the resident or corporation of the
first-mentioned Contracting State hav-

(Japanese Note) ing that permanent establishment (here-
inafter referred to as the head or

Tokyo, March 3, I970 main office) or (b) that permanent

Excellency, establishment, which is allowed as

I have the honour to refer to the Convention deductions according to the provisions
betweenJapan and the R.epublicofKorea for of the tax laws of the Contracting
the Avoidance of Double Taxation and the State in which the expenses are incur-

Prevention of Fiscal Evasion with respect to red.
Taxes on Incomesigned today at Tokyo, and (3) The computation of the amount of
to confirm the following understandingson allocableexpenses

behalfoftheGovernmentofjapan. (a) The amount of expenses incurred by the
I. With reference to paragraph (3) ofArticle head or main offce which is allocable to

6 of the Convention, the expenses to be al- the pernianent establishment (hereinafter
locable to a permanentestablishmentwhich a referred to as the amount of allocable
resident or corporation of a Contracting expenses of the head or main office)

''

State has in the other Contracting State shall be that proportionofthe amount of

(hereinafter referred to as the permanent the expenses of the head or main offce

establishment) in the determination of the obtained in accordance with the provi-
industrial or commercial profits of the sions of subparagraphs (I) and (2) of

permanent establishment shall be coniputed this paragraph which the gross receipts
in t:he followingmanner: derived by the head or main office from

(I) The items of expenses subject to alloca- the sales transactions, excluding non-

tion taxable sales transactions, with a person
The items of expenses subject to the in that other Contracting State bear to

allocation to the permanent establish- the entire gross receipts from the world-
ment shall be those of selling expenses wide sales transactions by the head or

and executive and general administra- main office.
tive expenses which are allowed as (b) The amount of expenses, excluding tax,

deductions under the provisions of the incurred by the permanent establislment
tax laws of the Contracting State in which is allocable to itself (hereinafter
which the expenses are incurred. referred to as the amount of allocable

(2) The amount of expenses subject to expenses of the permanent establish-
allocation ment) shall be that proportion of the
The amount of expenses subject to the amount ofthe expenses ofthe permanent
allocation to the permanent estab- establishment obtained in accordance
lishment slall be that of the selling with the provisions of subparagraphs (I)
expenses and executive and general and (2) of this paragraph, excluding taX,

administrative expenses, as provided which the gross amount of the trans-

for in the preceding subparagraph, in- actions, excluding non-taxable trans-
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actions, with a person in that other amount of allocable expenses of the
Contracting State bears to the entire permanentestablishmentand the amount

gross amount of the transactions with a of allocable tax of the permanent esta-

person in that other Contracting State. blishmentand (ii) the amountofallocable
The amount of tax as expenses ncurred expensesoftheheador main offce.

by the permanentestablishnentwhich is (2) The ncome from manufacturing and
allocable to itself (hereinafer referred to sale
as the amount of allocable tax of the As to the ncome derivedby a resident or

permanent establishment) shall be that corporation of a Contracting State

proportionoftheamountoftaxbtained having the permanent establishment
in accordance with the provisions of from tle sale in the other Contracting
subparagraphs (I) and (2) of this para- State, such as exports ofplants, of goods
graph which the gross amount of the or merchandise manufactured in the
transactions,excludingnon-taxabletrans- first-mentionedContractingState by the
actions, with a person in that other resident or corporation itself the ap-
Contracting State which or the profits portionment to that other Contracting
of which are subject to tax bears to the State shall be made, if that ncome in-

entire gross amount of the transaction cludes the profits derived from the
which or the profits ofwhich are subject manufacturing activities, on the net n-
to tax. come basis according to the ratio of

(c) In subparagraph (3) (b), the term tax allocation to that other Contracting
means the enterprise tax of Japan or the State which shall be obtainedby dividing
business tax of Korea, as the context the amount of allocable expenses of the

requires. permanentestablishmentand the amount

2. With reference to paragraph (5) ofArticle of allocable tax of the permanent
6 of the Cnvention, the apportionment of establishment by the total of (i) the
sourcesoftheindustrialor commercialprofits amount of allocable expenses of the
shall be made in the followingmanner: permanentestablishmentand the amount

(I) The income from purchaseand sale of allocable tax of the permanent
As to the ncome derived by a resident establishment,(ii) the amountofallocable
or corporation of a Contracting State expenses of tle head or main office and
having the permanent establishment (iii) the amount of manufacturing
from the sale in the other Contracting expenditure.
State ofgoods or merchandisepurchased The amount of manufacturing expen-
in the first-mentionedContractingState, diture referred to above shall be deemed
the apportionment to that other Con- to be 15 per cent of the amount of total
tracting State shall be made on the net manufacturing cost ncurred by the
income basis according to the ratio of resident or corporation in manufacturing
allocation to that other Contracting such goods or merchandise.
State which shall be obtainedby dividing As to the ncome derivedby a residentor

the amount of allocable expenses of the corporation of a Contracting State hav-

permanentestablishmentand the amount ing the permanent establishment from
of allocable tax of the permanent the sale in that ContractingState ofgoods
establishment by the total of (i) the or merchandise manufactured in the
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other Contracting State by that resident (Japanese Note)
or corporation itself the apportionment
to that other Contracting State shall be I have further the honour to confirm the
made on the net income basis according foregoing understandings on behalf of the
to the formula corresponding to the one Governmentofthe RepublicofKorea.
mentionedin this subparagraph. I avail myselfofthis opportunityto renew to

(3) The income from building, construction, Your Excellencythe assurancesofmy highest
installationor assembly consideration.
With respect to the income derived by a

resident or corporation of a Contracting Hu I.ak Lee

Statehaving the permanentestablishment AmbassadorExtraordinary
from the building, construction, in- and Plenipotentiaryof
stallation or assembly project carried on the RepublicofKorea

in the other Contracting State, the Tokyo
competent authorities of both Con-

tracting States shall consult with each His Excellency
other taking into consideration the Mr. Kiichi Aichi
nature ofsuch activities. Minister for Foreign Affairs

I have further the honour to request Your ofJapan
Excellency to be good enough to confirm the

foregoing understandings on behalf of the (Korean Note) .

Govemmentofthe RepublicofKorea.
I avail myself of this opportunity to renew Tokyo, March 3, I 970

to Your Excellency the assurances of my Excellency,
highestconsideration. I have the honour to refer to paragraph (3)

(b) ofArticle 18 of the Convention between
Kiichi Aichi the Republic of Korea and Japan for the
Minister for Foreign Affairs Avoidance of Double Taxation and the

ofJapan Prevention of Fiscal Evasion with respect to

Taxes on Incomesigned today at Tokyo, and
His Excellency to propose, on behalfof the Government of
Mr. Hu Rak Lee the Republic of Korea, that the tWo

AmbassadorExtraordinary Governments shall agree that the measures

and Plenipotentiaryof set forth in the following Articles of the
the RepublicofKorea Foreign Capital Inducement Law, Law No.

to Japan I 802, I966, of the R.epublic of Korea,
effectiveon the date ofsignatureofthe afore-

(Korean Note) mentioned Convention are the special
ncentive measures designed to promote

Tokyo, March 3, I 970 economic development in Korea, eective

Excellency, on the date of signature of this Convention
I have the honour to acknowledge the re- referred to in the said paragraph:
ceipt of Your Excellency's Note of today's (i) Article 15 (Exemptionand tLeductionof
date which reads as follows: Taxes)-relatingto exemption or reduc-
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tion of income tax or corporation tax on (Japanese Note)
the income of a foreign invested enter-

prise or foreignnvestor; and Tokyo, March 3, I970

(ii) Article 2I (Exemption and Keduction Excellency,
of Taxes) relating to exemption or re- I have the honour to acknowledge the re-

duction of income tax or corporation ceipt of Your Excellency's Note of today's
tax on the income derived from a cash date which reads as follows:
loan contract, a capital goods nduce-
ment contract or a technological n- (KoreanNote)
ducementcontract.

I have further the honour to propose that I have further the honour to confirm that

thepresentNote and Your Excellency'sreply the GovernmentofJapan accepts the propo-

confirming the acceptance by the Govern- sal contained in Your Excellency'sNote and
ment ofJapan of the above proposal shall be to agree that the same and t:he present reply
regarded as constituting an agreement shal be regarded as constituting an agree-
between the two Governments under ment between the tWo Governments under

paragraph (3) (b) of Article I8 of the afore- paragraph (3) (b) of Article I8 of the afore-
mentionedConvention. mentionedConvention.
I avail myself of this opportunity to renew I avail myselfofthisopportunityto renew to

to Your Excellency the assurances of my Your Excellency the assurances of my

highestconsideration. highestconsideration.

Hu Kak Lee Kiichi Aichi
AnbassadorExtraordinary Minister for Foreign Affairs
and Plenipotentiaryof of Japan
the Republic ofKorea
Tokyo His Excellency

Mr. Hu Rak Lee

His Excellency AmbassadorExtraordinary
Mr. Kiichi Aichi and Plenipotentiaryof
Minister for ForeignAffairs the RepublicofKorea

ofJapan to Japan
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1970

Convention between Japan and the Republicof
Zambia for the Avoidanceof DoubleTaxation

with respecttoTaxes on Income

TO THE BULLETIN POR INTERNATIONAL FISCAL DOCUMENTATION
SUPPLEMENT

AU BULLETIN DE DOCUMENTATION FISCALE INTERNATIONALE

Vol. XXIV, No. 12, Decemberjdcembre 1970

INTEKNATIONALBUREAU OF FISCAL DOCUMENTATION

Mulderpoort - 124 Sarphatistraat - Amsterdam

...

On February g, 1970 an income tax treaty between Japan and the Republic of Zambia was

signed. The treaty is in efectaccordingto the rules ofArticle 27.

TEXT

Japan and the KepublicofZambia, taxes substantiallysimilar to those coveredby
Desiring to conclude a Convention for the paragraph I which are ntroduced in either
avoidance ofdouble taxation with respect to Contracting State after the date of signature
taxes on ncome, of this Convention. The competent author-
Have agreed as follows: ities of the Contracting States shall notifr to

each other any changes which have been
Article made in their respective taxation laws within

a reasonable period of time after such
I. The taxes which are the subject of this changes.
Conventionare:

In Japan: Article 2

(a) the ncome tax;

(b) the corporationtax; and I. In this Convention, unless the context

(c) thelocal inhabitant taxes otherwise requires:
(hereinafter referred to as Japanese tax). (a) The term Japan, when used in a

In Zambia: geographical sense, means all the territory
(a) the income tax; and in which the laws relating to Japanese tax

(b) the personallevy are in force;
(hereinafter referred to as Zambian tax). (b) The term Zambia means the Ke-
2. This Convention shall also apply to publicofZambia;
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(c) The terms a Contracting State and ment the Contracting State of which that
tle other Contracting State mean Japan ndividual shall be deemed to be a resident
or Zambia, as the context requires; for the purposesofthis Convention.

(d) The term tax means Japanese tax 3. Where by reason f the provisions of
or Zambian tax, as the context requires; paragraph I a person other than an ndi-
(e) The term person includes a company vidual is a resident of both Contracting
and any other body ofpersons;

'

States, thn it shall be deemed to be a

(f) The term company means any body resident of'the ContractingState in which its

corporate or any entity which is treated as head or main office is situated.
a body corporatefor tax purposes;

(g) The terms enterpriseofa Contracting Article 4
StateandenterpriseoftheotherContrac-
ting State mean respectively an enter- I. For the purposes of this Convention, t:he

prise carried on by a resident of a Con- term permanent establishment means a

tracting State and an enterprise carried on fixed place of business in which the business
by a resident of the other Contracting of the enterprise is wholly or partly carried
State; on.

(h) The term
46

competent authority 2. The term
66

permanent establishment
means, in the case ofJapan, the Minister of. ncludesespecially:.
Finance or his authorized representative, (a) a place ofmanagement;
and, in the case of Zambia, the Commis- (b) a branch;
sioner of Taxes or his authorized re- (c) an offce;
presentative. (d) a factory;

2. As regards the application of this Con- (e) a workshop;
vention in a Contracting State, any term not (f) a mine, quarry or,other place .ofex-

otherwise defined shall, unless the context tractionofnaturalresources;

otherwise requires, have the meaning which (g) a building site or construction or

it has under the laws ofthatContractingState assembly project which ekists for more

relatingtothetaxes to which this Convention than twelvemonths.
applies. 3 . The term permanent establishment

shallnot be deemed to nclude:
Article 3 (a) the use of facilities solely for the

purpose of storage, display or deliver of
I. For the purposes of this Convention, the goods or merchandise belonging to the
term residentofa ContractingState means enterprise;
any person who, under the law ofthat Con- (b) the maintenance of a stock of goods
tracting State, is liable to taxation therein by or merchandisebelonging to the enterprise
reason of his domicile, residence, place of solely for the purposeofstorage,display or

head or main offce, place ofmanagementor delivery;
any other criterionofa similarnature. (c) the maintenance of a stock of goods
2. Where by . reason of the provisions of or merchandisebelonging to the enterprise
paragraph (I) an ndividual is a resident of solely for the purpose ofprocessingby an-

both Contracting States, then the competent other enterprise;
authorities shall determine by mutual agree- (d) the maintenance of a fixed' place of L
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business solely for the purpose ofpurchas- such property is situated.

ing goods or merchandise,or for collecting 2. The term immovable property shall

information,for the enterprise; be defned in accordance with the law of the

(e) the maintenance of a fixed place of Contracting State in which the property in

business solely for the purpose of adverti- question is situated. The term shall in any

sing, for the supply of information, for case includepropertyaccessoryto immovable

scientific research or for similar activities property, livestock and equipment used in

which have a preparatory or auxiliary agriculture and forestry, rights to which the

character, for the enterprise. provisions of general law respecting im-

4. A person acting in a Contracting State movable property apply, usufruct of im-

on behalfof an enterprise of the other Con- movable property and rights to variable or

tracting State-other than an agent ofan n- fxed payments as consideration for the

dependent status to whom paragraph 5 ap- working of or the right to work, nineral

plies-shall be deemed to be a permanent deposits, sources and other natural resources;

estabhshment in the first-mentoned Con- ships and aircraft shall not be regarded as

tracting State if he has, and habitually immovableproperty.
exercises in that Contracting State, an 3-The provisions of paragraph (I) shall

authority to conclude contracts in the name apply to income derived fron the direct use,

of the enterprise, unless his activities are letting, or use in any other form of immov-

limited to the purchase of goods or mer- able property.
chandise for the enterprise.
5. An enterprise of a Contracting State Article 6

shall not be deemed to have a permanent
establishment in the other Contracting State I. The profits of an enterprise of a Con-

merely because it carries on business in that tracting State shall be taxable only in that

other Contracting State through a broker, ContractingState unless the enterprisecarries

general commissionagent or any other agent on business in the other Contracting State

of an independent status, where such persons through a permanent establishment situated

are acting in the ordinary course of their therein. If the enterprise carries on business

business. as aforesaid, the profits of the enterprise may

6. The fact that a company which is a be taxed in the other Contracting State but

resident of a Contracting State controls or is only so much of them as is attributable to

controlled by a company which s a resident that permanentestablishment.

of the other Contracting State, or which 2. Where an enterprise of a Contracting
carries on business in that other Contracting State carries on business in the other Con-

State(whetherthrougha permanentestablish- tracting State through a permanentestablish-

ment or otherwise), shall not of itself con- ment situated therein, there shall in each

stitute for either company a permanent Contracting State be attributed to that

establishmentoftheother. permanent establishment the profits which
it might be expected to make if it were a

Article 5 distinct and separate enterprise engaged in

the same or similar activities under the same

I. Income from immovable property may or similar conditions and dealing wholly
be taxed in the Contractng State in which independentlywith the enterpriseofwhch it

SupplementBulletinVol. xxlv, No. I2, December/dcembreI97O F3



CONVBNTION BETWEENJAPANAND THB RBPUBLIC OF ZAMBIA

is a permanentestablishment. Article 8

3. In the determination of the profits of a Where
permanent establishment, there shall be (a) an enterprise of a Contracting State
allowed as deductions expenses which are participates directly or indirectly in the
incurred for the purposes of the permanent management, control or capital of an

establishnent including executive and gen- enterprise of the other Contracting State,
eral adninistrative expenses so incurred, or

whether in the Contracting State in which (b) the same persons participate directly
the permanent establishment is situated or or ndirectly in the management, con-

elsewhere. trol or capital of an enterprise of a

4. Insofar as it has been customary in a Contracting State and an enterprise
ContractingState to determine tle profits to oftheother ContractingState,
be attributedto a permanentestablishmenton and in either case conditions are made or

the basis of an apportionment of the total imposed between the two enterprises in their
profits of the enterprise to its various parts, commercialor financial relationswlich differ
nothing in paragraph 2 shall preclude that from those which would be made between
Contracting State from determining the independent enterprises, then any profits
profits to be taxed by such an apportionment which would, but for those conditions, have
as may be customary; the method of accrued to one of the enterprises, but, by
apportionment adopted shall, however, be reason of those conditions, have not so

such that the result shall be in accordance accrued, may be included in the profits of
with the principles laid down in this Article. that enterpriseand taxed accordingly.
5. No profits shall be attributed to a per-
manent establishmentby reason of the mere Artcle 9
purchase by that permanentestablishmentof
goods or merchandisefor the enterprise. i. Dividends paid by a company which is
6. For the purposes of the preceding para- a residentofa ContractingState to a resident
graphs, the profits to be attributed to the ofthe other ContractingState shall be taxable
permanentestablishmentshall be determined only in that other ContractingState.

by the same methodyear by year unless there 2. The provisions of paragraph I shall
iS good and sufficient reason to the contrary. not affect the taxation of the company in re-

7. Where profits include items of income spect oftheprofits out ofwhichthe dividends
which are dealt with separately in other are paid.
Articles of this Convention, then the provi- 3-The term dividends as used in this
sions ofthose Articles shall not be affectedby Article means income from shares or other
the provisionsofthisArticle. rights, not being debt-claims,participatingin

profits, as well as income from other corpo-
Article 7 rate rights assimilated to income from shares

by the taxation law of the Contracting State
Profits from theoperationofships or aircraf ofwhich the company making tle distribu-
in intemational traffic carried on by an enter- tion is a resident.
prise of a Contracting State shall be taxable 4-The provisions of paragraph I shall
only in that ContractingState. not apply if the recipient of the dividends,

being a resident of a Contracting State, has
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in the other Contracting State, ofwhich the rying a right to participate in profits, and

companypaying the dividends is a resident, a debt-claims of every kind, and any excess of

permanent establishment with which the the amount repaid in respect of such debt-

holding by virtueofwhich the dividends are claims over the amount lent, as weil as all

paid is effectively connected. In such a case, other income assimilated to income from

the provisionsofArticle6 shall apply. money lent by the taxation law of the Con-

5 Where a company which is a resident of tracting State in which the income arises.

a Contracting State derived profits or in- 5. The provisions of paragraphs I and

come from the other Contracting State, that 2 shall not apply if the recipient of the

other Contracting State may not impose any interest, being a resident of a Contracting
tax on the dividendspaid by the company to State, has n the other Contracting State in

persons who are not residents of that other which the interest arises a permanent

Cont:racting State, or subject the company's establishment with which the debt-claim

undstributedprofits to a tax on undistribut- from which the interest arises is effectively
ed profits, even if the dividends paid or the connected. In such a case, the provisions of

undistributedprofit consist wholly or partly Article6 shall apply.
of profits or income arising in that other 6. Interest shall be deemed to arise in a

ContractingState. Contracting State when the payer is that

Contracting State itself, a local authority or

Article o a resident of that Contracting State. Where,
however, the person paying the interest,

I. Interest arising in a Contracting State whether he is a resident of a Contracting
and paid to a resident of the other Contract- State or not, has in a Contracting State a

ing State may be taxed in that other Con- permanentestablishment in connection with

tracting State. which the indebtedness on which the interest

2. However, such interest may be taxed in is paid was incurred, and such interest is

the Contracting State in which it arises, and borne by such permanentestablishment,then

according to the laws of that Contracting such interest shall be deemed to arise in the

State, but the taxso chargedshall not exceed Contracting State in which the permanent

1o per cent of the gross amount of the establishments situated.

nterest. 7. Where, owng to a special relationship
3. Notwithstanding the provisions of para- between the payer and the recipient or

graph 2, interest arising in a Contracting between both of them and some other

State and paid to the Government of the person, the amount of the interest paid,
other Contracting State or local authority having regard to the debt-claim for which it

thereof or any agency or instrumentality is paid, exceeds the amount which would

(including financial institution) wholly own- have been agreed upon by the payer and the

ed by that Government or local authority recipient in the absence of such relationship,
shall be exempt from tax of the first- the provisionsof this Article shall apply only
mentionedContractingState. to the last-mentionedamount. In that case,

4. The term interest as used in this the excess part of the payments shall remain

Article means income from Governmentse- taxable according to the law of each Con-

curities, bonds or debentures,whether or not tracting State, due regard being had to the

securedby mortgageand whetheror not car- other provisionsofthis Convention.
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Article Contracting State in which the permanent
establishmentis situated.

I. Royalties arising in a Contracting State 6. Where, owing to a special relationship
and paid to a resident of tle other Contract- between the payer and the recipient or

ing State may be taxed in that other Con- between both of them and some other
tracting State. person, the amount of the royalties paid,
2. However, such royalties may be taxed in having regard to the use, right or informa-
the Contracting State in which they arise, tion for which they are paid, exceeds the
and according to the laws ofthat Contracting amountwhich wouldhave been agreed upon
State, but the tax so charged shall not exceed by the payer and the recipient in the absence
Io per cent of the gross amount of the of such relationship, the provisions of this
royalties. Article shall apply only to the last-mentioned
3-The term royalties as used in this amount. In that case, the excess part of the
Article means payments ofany kind received payments shall remain taxable according to

as a consideration for the use of, or the right the law of each Contracting State, due
to use, any copyright of literary, artistic or regard being had to the other provisions of
scientific work including cinematograph this Convention.
films, any patent, trade mark, design or

model, plan, secret formula or process, or Article 2

for the use of or the right to use, ndustrial,
commercial, or scientific equipment, or for I. Gains from the alienation of immovable
information concerning industrial, com- property, as defined in paragraph 2 ofArti-
mercialor scientificexperience. cle 5, may be taxed in the Contracting State
4-The provisions of paragraphs I and in which suchproperty is situated.
2 shall not apply if the recipient of the 2. Gains from the alienation of property
royalties, being a resident of a Contracting other than immovable property forming
State, has in the other Contracting State in part of the business property ofa permanent
which the royalties arise a permanent establishment which an enterprise of a

establishment with which the right or Contracting State has in the other Contract-
property giving rise to the royalties is ing State or of property other than im-
effectively connected. In such a case, the movable property pertaining to a fixed base
provisionsofArticle 6 shall apply. available to a resident ofa Contracting State
5- Royalties shall be deemed to arise in a in the other Contracting State for the
Contracting State when the payer is that purpose ofperforming professional services,
ContractingState itself a local authorityor a including such gains from the alienation of
resident of that Contracting State. Where, such a permanent establishment (alone or

however, the person paying the royalties, together with the whole enterprise) or of
whether he is a resident of a Contracting such a fixed base, may be taxed in that
State or not, has in a Contracting State a other Contracting State. However, gains
permanentestablishmentin connection with derived by a resident of a Contracting State
which the liability to pay the royalties was from the alienation of ships or aircraft
incurred, and such royalties are borne by operated in intemational traffic and property
such permanent establishment, then such other than immovable property pertaining
royalties shall be deemed to arise in the to the operation of such ships or arcraft shall
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be exempt fron tax ofthe other Contracting tracting State shall be exempt from tax of

State. that other ContractingState if:

3. Gains derived by a resident of a Con- (a) the recipient is present in that other

tracting State from the alienation of any Contracting State for a period or periods
property other than those mentioned in not exceeding in the aggregate 183 days in

paragraphs I and z shall be taxable only in the calendaryear concerned, and

that ContractingState. (b) the remuneration is paid by, or on

behalfof an employerwho is nota resident
Article 13 ofthat other ContractingState, and

(c) the remuneration is not borne by a

I. Income derived by a resident of a Con- permanent establishment or a fixed base

tracting State in respect of professional which the employerhas in that other Con-

services or other independent activities of a tracting State.

similar character shall be exempt from tax of 3. Notwithstanding the provisions of para-

the other Contracting State unless he has a graphs I and 2, remuneration in respect

fixed base regularly available to him in that of an employmentexercised aboard a ship or

other Contracting State for the purpose of aircraft operated in international traffic by an

performing his activities. If he has such a enterprise of a Contracting State may be

fxed base, the income may be taxed in that taxedn that ContractingState

other Contracting State but only so much of
it as is attributable to that fixed base. Article 15

2. The term professional services includes

especially independent scientific, literary, Kemuneration derived by a resident of a

artistic, educatonal or teaching activities as ContractingState in hs capacity as a member

well as the independent activities of physi- ofthe board ofdirectorsofa companywhich

cians, lawyers, engineers, architects, dentists is a resident of the other Contracting State

and accountants. may be taxed in that other ContractingState

in accordancewith the law ofthatother Con-

Article 14 tracting State.

I. Subject to the provisions of Articles I5, Article t6

I7 and I8, salaries, wages and other similar
remunerationderived by a residentofa Con- Notwithstanding the provisons of Articles

tracting State in respect of an employment I 3 and I4, income derived by public enter-

shall be exempt from tax of the other Con- tainers, such as theatre, motionpicture, radio

tracting State unles the employment is or television artistes, and musicians, and by
exercised in the other Contracting State. If athletes, from their personal activities as such

the employment is so exercised, such re- may be taxed in the Contracting State in

muneration as is derived therefrom may be which these activitiesare exercised.
taxed in that other ContractingState.
2. Notwithstanding the provisions of para- Article 1 7

graph I, remuneration derived by a resident
of a Contracting State in respect of an Subject to the provisions of paragraph 2

employment exercised in the other Con- of Article I8, pensions and other similar
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remunerationderived from sources within a Article 19
Contracting State in consideration of past
employment by an individual who is a A professor or teacher who makes a tempo-
resident of the other Contracting State and rary visit to a Contracting State for a period
subject to tax in respect thereofin that other not exceeding two years for tle purpose of
Contracting State shall be taxable only in teachingor conductingresearchat a universi-
that other ContractingState. ty, college, school or other educational

institutionand who is, or imnediatelybefore
Article 18 such visit was, a resident of the other Con-

tracting State shall be exempt from tax ofthe
I. (a) Kemuneration (other than pensions) first-mentioned Contracting State in respect
paid by Japan or a local authority thereof to of remuneration for such teaching or

any individual in respect ofservices rendered research.
to Japan or a local authority thereof in the
discharge ofgovernmentalfunctions may be Article 2o

taxed in Japan. Such remuneration shall be
exempt from Zambian tax if the individualis Payments or income received for the
not resident in Zambia or is resident in purpose of his maintenance, education or

Zambia solely for the purpose of rendering training by a student or business apprentice
those services. who is present in a Contracting State solely
(b) Remuneration (other than pensions) for the purpose of his education or training
paid by Zambia or a local authority thereof and who is, or immediately before being so

to any individual in respect of services present was, a resident of the other Con-
rendered to Zambia or a local authority tracting State shall be exempt from tax ofthe
thereof in the discharge of governmental first-mentionedContracting State, provided
functions may be taxed in Zambia. Such that such payments are made to him from
remunerationshall be exempt from Japanese outside that first-mentioned Contracting
tax if the individual is not a national of State or that such income is received in
Japan or is not admitted to Japan for respect of his personal services performed in

permanentresidencetherein. the first-mentioned Contracting State in an

2. Pensions paid by, or out of funds to amount not in excess of U.S.$I,000 or its
which contributions are made by, a Con- equivalent in Japanese or Zambian currency
tracting State or a local authority thereofto for any taxable year for a period not exceed-
any individual in respect ofservices rendered ing three consecutivetaxableyears.
to that Contracting State or a local authority
thereof in the discharge of governmental Article 2

functions shall be taxable only in that Con-

tracting State. Items of income of a resident of a Con-
3. The provisions of this Article shall not tracting State which are not expressly
apply to payments in respect of services mentioned in the foregoing Articles of this
rendered in connection with a trade or Convention shall be taxable only in that
business carried on for t:he purpose ofprofits. ContractingState.
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Article 22 Article Io and paragraph 2 of
Article II; and

I. (a) Where a resident of Zambia derives (ii) the special incentive measures de-

income from Japan which may be taxed in signed to promote economic develop-
Japan in accordance with the provisions of ment in Zambia, provided that an

this Convention, the amount of the Japanese agreement is made between the

tax payable in respect ofthat income shall be Governments of both Contracting
allowed as a credit against Zambian tax States in respect of the scope of such

imposed on that resident. The amount of specialncentivemeasures.

credit, however, shall not exceed that part of (d) In the application of the provisions of

Zambian tax which is appropriate to that sub-paragraph (c), there shall not, in any

income. event, be deemed to have been paid an

(b) Where the income derived from Japan amountoftaxhigher than which, but for the

is a dividend paid by a company which is a reduction or relief of tax due to the'special
resident of Japan, the credit shall take into incentive measures mentioned in sub-

account the Japanese tax payable in respect paragraph (c) (ii), would result from the

of its profits by the company paying the applicationofthe Zambian tax laws effective

dividend on the date of signature of this Convention.

2. (a) Where resident of Japan derives
income from Zambia which may be taxed in Article 23

Zambia in accordance with the provisionsof
this Convention, the amountofZambian tax I. The nationals of a Contracting State

payable in respect of that ncome shall be shall not be subjected in the other Contract-

allowed as a credit against the Japanese tax ing State to any taxation or any requirement

imposed on that resident. The amount of connected therewith which is other or more

credit, however, shall not exceed that part of burdensome than the taxation and connected

the Japanese tax which is appropriate to that requirementsto which nationalsofthat other

ncome. Contracting State in the same circumstances

(b) Where the ncome derived from Zambia are or may be subjected.
is a dividend paid by a company which is a 2. The term nationals means all ind-

resident of Zambia to a company which is a viduals possessing the nationality of either

residentofJapan whch owns not less than 25 Contracting State and all juridical persons

per cent of the shares or the capital of the created or organized under the laws of that

companypayingthe dividend, the credit shall either Contraction State and all organiza-
take into account the Zambian tax payable in tions without juridical personality treated

respect of its profits by the company paying for the purposes of tax of that either Con-

the dividend. tracting State as juridical persons created or

(c) For the purpose of the credit referred organized under the laws of that either

to in sub-paragraphs(a) and (b) above, there ContractingState.

shall be deemed to have been paid by a tax- 3. The taxation on a permanent establish-

payer the amount whch would have been ment which an enterprise of a Contracting
paid if Zambian tax would not have been State has in the other Contracting State shall

reducedor relieved in accordancewith not be less favourably levied in that other

(i) the provisions of paragraph 2 of ContractingState than the taxation levied on

SupplementBulletin Vol. xxrv, No. I2, December/dcembreI970 F9



CONVENTION BETWEEN JAPAN AND THE REPUBLIC OF ZAMBIA

enterprises of that other Contracting State obtainableunder the laws or in the normal
carryingon the same activities. course of the administrationof that or of
This provision shall not be construed as the other ContractingState;
obliging a ContractingState to grant to resi- (c) to supply information which would
dents of the other ContractingState any per- disclose any trade, business, ndustrial,
sonal allowances, reliefs and reductions for commercial or professional secret or trade
taxationpurposeson accountofcivil status or process, or information, the disclosure of
family responsibilities which it grants to its which would be contrary to public policy.
own residents.
4- Enterprises of a Contracting State, the ArtiCle 25
capitalofwhich is whollyor partly ownedor

controlled, directly or indirectly, by one or I. Where a resident of a Contracting State
more residents of the other Contracting considers that the actions taken in the other
State, shall not be subjected in the first- ContractingState resultor will result for him
mentionedContractingState to any taxation in taxation not in accordancewith this Con-
or any requirement connected therewith vention, he may, notwithstanding the
which is other or more burdensomethan the remedies provided by the laws of those
taxation and connected requirements to Contracting States, present his case to the
which other similar enterprises of that first- competent authority of the Contracting
mentioned Contracting State are or may be State ofwhichhe is a resident.
subjected. 2. The competentauthority shall endeavour,
5. In this Article the term taxation if the objection appears to it to be justified
means taxes of every kind and description. and ifit is not able to arrive at an appropriate

solution, to resolve the case by mutual
Article 24 agreement with the competent authority of

the other Contracting State, with a view to

I. The competent authorities of the Con- the avoidance of taxation nt n accordance
tractng States shall exchange such infor- with this Convention.
mation as is necessary for the carrying out of 3. The competent authorities of the Con-
this Convention. Any information so tracting States shall endeavour to resolve by
exchangedshall be treated as secret and shall mutual agreement any dificulties or doubts
not be disclosed to any persons or authorities arising as to the nterpretationor application
other than those concerned with the assess- of this Convention. They may also consult
ment or collection, including judicial deter- together for the eliminationof double taxa-

mination, of the taxes to which this Con- tion in cases not provided for in this Con-
ventionapplies. vention.
2. In no case shall the provisions of para- 4. The competent authorities of the Con-

graph I be construed so as to impose on a tracting States may communicate with each
ContractingState the obligation: other directly for the purpose ofgiving effect

(a) to carry out administrative measures to the provisionsofthis Convention.
at variancewith the laws or the administra-
tive practice of that or of the other Con- Article 26
tracting State;
(b) to supply particulars which are not Nothing in this Convention shall affect the
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fiscal privileges ofdiplomaticor consular of- For Japn:
ficials under the general rules ofinternational YoshioKimura

law or under the provisions of special agree-

ments. For the RepublicofZambia:
E.H.K. Mudenda

Article 27
EXCHANGE OF NOTES

I. This Convention shall be approved by
Japan and the Republic of Zambia in (ZambianNote)
accordance with t:heir respective legal
procedures, and shall enter into force on the Lusaka, I9th February, 1970

thirtieth day after the date of exchange of Excellency,
notes indicatingsuch approval. I have the honour to refer to the Convention

2. This Convention shall have effct as between the Republic ofZanbia and Japan

respects income derived during the taxable for the Avoidance of Double Taxation with

years beginning on or after the first day of respect to Taxes on Incomewhich was signed
January in the calendar year in which this today and to confirm, on behalf of the

Conventionenters into force. Governmentof the Republic ofZambia, the

following understanding reached - between

Article 28 the Governmentof the Republic ofZambia
and the GovernmentofJapan.

This Convention shall continu in effect With reference to sub-paragraph (c) (ii) of

indefinitely but either of the Contracting paragraph2 ofArticle22:

States may, on or before the thirtieth day of I. the special incentive measures designed
June in any calendar year beginning after the to promote economic development in

expirationof a period of five years from the Zambiaare those set forth in Section I9 ofthe

date of its entry into force, give to the other Pioneer Industries (Relieffrom Income Tax)
Contracting State, through the diplomatic Act I965 and sub-paragraph(3) ofparagraph
channel,writtennotice ofterminationand, in 9 of the Second Schedule to the Incone Tax

such event, this Conventionshall tease to be Act I966;
effective in respect of income derived during 2. if new legislation is enacted in Zambia

the taxable years beginning on or after the within the scope of the special incentive

frst day ofJanuary in the calendar year next measures mentioned in the said Article or in

following that in which the notice of termi- substitution for the provisions of the above-

nation is given. mentioned Acts effective on the date of

signature of the Convention, the Govern-

IN WITNESS WHEREOF the undersign- ment ofthe RepublicofZambiawill inform

ed, being duly authorized thereto by their the GovernmentofJapan on such legislation
respective Governments, have signed this and the two Governments will consult for

Convention. the purpose ofa new exchangeofnotes with
a view to including those modifications

DONE in duplicate at Lusaka on I9th which arise from the above legislation.
February, I970 in the Japanese and English I have further the honour to request Your

languages,each texthaving'equalauthenticity. Excellencyto be good enough to confirm the
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foregoing understanding on behalf of the '

-. (ZambianNote)
GovernmentofJapan.
I avail myselfof this opportunity to extend I have further the honour to confirm the
to Your Excellency the assurance of my understanding embodied in Your Excel-
highestconsideration. lency's Note, on behalfof the Government

ofJapan.
E.H.K. Mudenda I avail myselfof t:his opportunity to extend
MinisterofDevelopmentand to Your Excellency the assurance of my
Finance highestconsideration.

His ExcellencyMr. YoshioKimura, YoshioKimura
Chargd'Affairesad interimofJpan Chargd'Affairesad nterim
to the RepublicofZambia. ofJapan to the Republic

0fZambia
(Japanese Note)

His ExcellencyMr. E.H.K. Mudenda,
Lusaka, February I9, I970 MinisterofDevelopmentand Finance,

Excellency, the RepublicofZambia.
I have the honour to acknowledgethe receipt
of Your Excellency's Note of today's date
which reads as follows:
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